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Dear Mr. ‘rench:

Permits allowing the use of water generally include conditions on the use of that water,
some of which are standard conditions on all water rights of that type and some of which are
specific to the permitted use. You have asked several questions about the relationship between
compliance with those conditions and the Water Resources Department’s (Department) decision
whether to issue a certificate for a water right use.' Although you raise several related sub-
issues, the central question is whether the Department may issue a certificate for a water right
permit in the absence of compliance with the conditions of the permit. We conclude that the
Department may not issue a certificate for a permit unless the conditions of the permit have been

complied with.

DISCUSSION

1. The Department may not issue a certificate for a water use absent compliance
with the conditions of the permit authorizing that water use.

The waters of the state “may be appropriated for beneficial use, as provided in the Water
Rights Act and not otherwise * * *.” ORS 537.120. With narrow exceptions, a person may not
divert, pump or otherwise take control over surface or ground water without a permit from the
Department. ORS 537.130, 537.535. The decision to issue a permit for surface water is made in
the first instance following a determination by the Department that the proposed use of water
will not impair and is not detrimental to the public interest factors set forth in ORS 537.153 and
537.170(8). In tandem with the public interest standard governing the decision to approve the

' The Department makes the decision on water right applications unless exceptions to the Department’s
decisions are filed with the Water Resources Commission. ORS 537.140 et seq, ORS 537.173. Our references to

the Department include the Commission, as appropriate.
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proposed use, the Department is granted broad authority to impose conditions to ensure that the
public interest is not impaired. A final order approving a proposed use of water "may set forth
any of the provisions or restrictions to be included in the permit concerning the use, control and
management of the water to be appropriated for the project * * * to protect the public interest.”
ORS 537.170(5). The Department “may approve an application for less water than applied for,
or upon terms, limitations and conditions necessary for the protection of the public interest

* % % ORS 537.190(1). Finally, the permit “shall specify the details of the authorized use and
shall set forth any terms, limitations and conditions as the Department considers appropriate

* * * > ORS 537.211.2 The conditions authorized by these statutes are often central to the
Department’s decision that the proposed use will not impair or be detrimental to the public
interest. In many cases the Department could not make that decision but for the conditions. It is
against that background that we examine whether the Department may certificate a water use
absent compliance with the permit conditions.

Once a water use has been fully developed under a permit, the permit holder must apply
to the Department for a certificate of water right. The certificate constitutes “conclusive”
evidence of the priority and extent of the appropriation. ORS 537.270. It represents a vested
right to the use of water described in the certificate. Green v. Wheeler, 254 Or 424 (1969); see
also Letter of Advice to William R. Blosser, Chairperson, Water Resources Commission from
Melinda Bruce, Assistant Attorney General, March 18, 1988 (advising that the commission may
not reassess whether a previously certificated right is consistent with the public interest). To
obtain a water right certificate a permit holder must, under ORS 537.230(1), begin construction
and continue that work with reasonable diligence to completion, which may not exceed five
years. "[U]pon completion of beneficial use," the permit holder must hire a certified water right
examiner (“CWRE”) to survey the appropriation. ORS 537.230(3). Once the survey has been
completed, the permit holder must submit a map of the survey, with a request for a water right
certificate, to the Department. ORS 537.230(3).> The Department must decide whether or not
to issue a certificate in accordance with ORS 537.250(1). That statute provides in part:

After the [Department] has received a request for issuance of a water right
certificate accompanied by the survey required under ORS 537.230(3) that shows,
to the satisfaction of the department, that an appropriation has been perfected in
accordance with the provisions of the Water Rights Act, the department shall

2 Groundwater permits are issued pursuant to ORS 537.535 et.seq. Like the surface water statutes, the
groundwater statutes allow for conditions and require a similar public interest review. See e.g. ORS 537.621,

537.620, 537.625, and 537.628.
2 ORS 537.230(3) provides in part:

Except as provided in ORS 537.409, upon completion of beneficial use as required under
subsection (1) of this section, the permittee shall hire a water right examiner certified under ORS
537.798 to survey the appropriation. Within one year after application of water to a beneficial use
or the beneficial use date allowed in the permit, the permittee shall submit a map of the survey as
required by the [department], which shall accompany the request for a water right certificate

submitted to the department under ORS 537.250. RECEIVED
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issue to the applicant a certificate of the same character as that described in ORS
539.140.

Perfection of the water right under this statute clearly requires construction of the
physical means of water delivery, and application of water for the use specified in the permit,
before certificate issuance. Green v. Wheeler, supra. The statute does not, however, specifically
refer to compliance with permit conditions as a requirement for certification. The question is
whether compliance with all conditions of the permit is required for perfection in accordance
with the Water Rights Act. We are persuaded that the Department must require that compliance
before a certificate may issue.

Issuance of a permit authorizes the holder to “proceed with the construction of the
necessary works,” to “take all action required to apply the water to the designated beneficial use
and to perfect the proposed appropriation.” ORS 537.211(1). That provision suggests three
steps: construction of the works, initial application of water to beneficial use, and perfection of
the appropriation. The statute does not define “perfection of the appropriation.” But the phrase
clearly means something in addition to construction of the project and initial application of water
to beneficial use. Green v. Wheeler, supra, at 430 (application of water not sufficient to establish
entitlement to certificate; fulfillment of other conditions also is required). That meaning may be
found in ORS 537.250(1), which provides that the Department must issue a certificate if the final
proof survey shows, “to the satisfaction of the department, that an appropriation has been
perfected in accordance with the provisions of the Water Rights Act * * *.” Id.

The Water Rights Act is defined under ORS 537.010 to include ORS 537.140 to
537.252. As defined, the Water Rights Act includes the statutes discussed above that require the
Department to make a public interest determination for a water right application, and to impose
conditions on the use to protect the public interest. The Water Rights Act also includes other
development requirements, such as pursuing completion of perfection with reasonable diligence,
and hiring a CWRE to conduct a final survey proof survey upon “completion of beneficial use.”
ORS 537.230. These requirements must be met for a water right to be considered developed.
Taken together, these statutes suggest that perfection of an appropriation is intended to
encompass all of the water right development requirements in the Water Rights Act including
construction of any necessary works, completion of application of water to beneficial use,
compliance with the conditions of the permit, prosecuting construction with reasonable diligence
and submitting final proof completed by a CWRE. It follows that the Department may not issue
a certificate unless it determines that the use has been developed in compliance with the
conditions of the permit, because until the conditions of a permit have been met, the
appropriation has not been perfected.

This conclusion is reinforced by the central role that permit conditions play in the
permitting decision. The conditions placed in a permit by the Department set out the parameters
for developing the water right. Conditions ensure that a proposed water use will meet the
legislative standard for water use, i.e. that the use will not impair or be detrimental to the public
interest. It would be anomalous for the legislature to impose a public interest standard and to

authorize the Department to impose conditions to achieve that standard, only to allo»ﬁté :
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Department to recognize a vested right to that water use, by issuing a certificate without finding
compliance with the conditions. Likewise, it would be anomalous for the legislature to authorize
cancellation of permits for willful violation of any permit provision and then allow for issuance
of a certificate without requiring compliance with permit conditions. See ORS 537.720
(authorizing cancellation for willful violations). Moreover, the legislature has authorized the
Department to institute cancellation proceedings if it determines that an appropriation has not
been perfected because of a permit holder’s failure to comply with permit conditions. ORS
537.260(1). The central role of permit conditions in the water right permitting process together
with the text and context of the water rights statutes, leads to the conclusion that permit
conditions must be met before a certificate may issue.

Although the text and context of the Water Rights Act strongly support the conclusion
that permit conditions must be met as a condition of certification, it should be noted that there is
no express statutory text requiring compliance with permit conditions as a condition of
certification. The lack of an express statement may be used to support an argument that the
Department does not have the authority to withhold certification for failure to comply with
permit conditions. The problem with this argument is that it fails to consider the specific
authority to impose conditions, the central role that conditions play in the scheme of the Water
Rights Act, and the discretion granted to the Director in ORS 537.250 to review a final proof
survey for compliance with the provisions of the Water Rights Act. For these reasons, the better
argument is that permit conditions must be satisfied before a water right certificate may issue.

2. The final proof survey must provide information about compliance with every
permit condition that affects perfection of the appropriation.

Permits often impose “continuing” requirements, such as a requirement that the permit
holder comply with state and federal water quality standards over the life of the water use.
Permits also include “warning” conditions, such as a reminder that the water use is subject to the
rights of senior water right holders. You ask whether the Department may tailor the final proof
survey requirements so that the survey need not address these continuous or warning conditions.

The final proof survey is vehicle by which a permit holder demonstrates the extent of the
appropriation, and by which the Department makes the required determinations about the
perfection of the water right. ORS 537.250(1). Under ORS 537.230(3), the final proof survey is
prepared by a CWRE hired by the permit holder. The function of the final proof survey is to
detail the perfection of the appropriation. Provided that central function is met, the Department
and the Commission may tailor the requirements of the final proof survey to maximize its

usefulness.

To that end, the commission has adopted rules that guide preparation of final proof
surveys. Under OAR 690-14-100(1), the CWRE must report on “the status of conditions and
limitation in permits.” The rule lists the types of conditions on which a CWRE must report and
includes a catch-all for “any other conditions or limitations.” This rule clearly requires the

¢ ORS 537.260(1) authorizes cancellation if the permit holder fails to submit timely “proof of the
appropriation as required ORS 537.230 and 537.250.” R E C E l VE D
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