Physical Therapist Licensing Board
Board Meeting
August 1, 2008

MINUTES
Friday, August 1, 2008

Board Members Present: Joana Freedman, PT, Chair; Cindy Cunningham, Public Member; Daiva
Banaitis, PT, PhD, PT Member; Burke Selbst, PT Member; Nancy Wilson, PTA Member

Board Members Absent: Steve Alstot, PT, Vice Chair; Jason Fiske, PT Member
Although Board Members Alstot and Fiske were not present for a vote, they did provide written and
audio input into several of the investigative cases presented to the Board.

Staff: James Heider, Executive Director; Sherri Paru, PT, Clinical Advisor/Investigator; Mindy
Tucker, Contract Investigator

L egal Counsal: Carol Parks, AAG

Board Chair, Joana Freedman convened the Board into Executive Session at 8:30 AM, citing ORS
192.660(2)(k). Pursuant to ORS 192.660(2)(k), this portion, of the Meeting, is closed to the public.

In Executive Session, the Board reviewed investigatory information regarding current cases and
new complaints. The Board also considered legal advisement, from Board Counsel, regarding
investigative cases, pending contested case hearings, Administrative Rule making, and Board

policy and administration.

The closed door Executive Session is digitally recorded and stored electronically on the Board’ sfile
server.

PUBLIC (OPEN) SESSION

At the completion of the Executive Session, Board Chair, Joana Freedman brought the Board into
Public Session. In Public Session, the Board considers inquiries from licensees and the public;
approves the prior Board Meeting minutes; ratifies new licensees; reviews general correspondence;
entertains any motions; publicly votes on any actions so moved before the Board; and conducts any
other Board Public Session business.

The public and interested parties are invited to attend this portion of the meeting. The Public
Session is digitally recorded and stored electronically on the Board's file server. Audio copies are
available, to the public or interested parties, for the administrative cost to reproduce the audio file.
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Board Motions

Case PT 202-8/05

Motion, by Daiva Banaitis, to issue Emergency Suspension Order and Notice of Proposed
Disciplinary Action (Revocation of License), for failing to follow an order of the Board, citing
violations of ORS 688.140(2)(a) and OAR 848-045-0020(2)(h).

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 252-8/07

Motion, by Daiva Banaitis to accept and execute the Stipulated Agreement and Final Order, as
submitted to the Board by Licensee’ s Attorney.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 203-10/05

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order, for failing to comply
with an order of the Board, citing violations of ORS 688.140(2)(a) and OAR 848-045-0020(2)(h).
Action to include amending prior civil penalty lowering stayed amount of $2,500 to $2,250 thus
increasing the imposed amount by $250. Amended total civil penalty due the Board is now $2,750.
Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 262-12/07

Motion, by Daiva Banaitis, to close case citing no violation.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 270-4/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order, changing the language
with regards to patient A to reflect the actual circumstances; amend the terms of probation from 3
years probation to 2 years probation; and, leaving all other terms, sanctions and cited violations the
same.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 278-6/08

Motion, by Daiva Banaitis, to close case and issue Confidential Advisory Letter noting failure to
disclose arrest record upon renewal of license.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 279-6/08

Motion, by Daiva Banaitis, to close case and issue Confidential Advisory Letter noting failure to
disclose arrest record upon renewal of license.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.
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Case PT 281-6/08

Motion, by Daiva Banaitis, to close case and issue Confidential Advisory Letter noting failure to
disclose arrest record upon renewal of license.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 280-6/08

Motion, by Daiva Banaitis, to close case citing no violation.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 284-7/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order for failure to comply
with continuing education rules, citing violations of ORS 688.140(2)(a), ORS 688.140(2)(c), OAR
848-035-0020(10), assessment of a civil penalty of $450.00 and giving Licensee 30 days to
complete the required CE.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 285-7/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order for failure to comply
with continuing education rules, citing violations of ORS 688.140(2)(a), ORS 688.140(2)(c), OAR
848-035-0020(10), and assessment of a civil penalty of $350.00.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 286a-7/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order for failure to comply
with continuing education rules, citing violations of ORS 688.140(2)(a), ORS 688.140(2)(c), OAR
848-035-0020(10), OAR 848-045-0020(2)(u)(B), assessment of a civil penaty of $550.00 and
giving Licensee 30 days to complete the required CE.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 286b-7/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order for failure to comply
with continuing education rules, citing violations of ORS 688.140(2)(a), ORS 688.140(2)(c), OAR
848-035-0020(10), assessment of a civil penaty of $450.00 and giving Licensee 30 days to
complete the required CE.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 288-7/08

Motion, by Daiva Banaitis, to issue Stipulated Agreement and Final Order for failure to comply
with continuing education rules, citing violations of ORS 688.140(2)(a), ORS 688.140(2)(c), OAR
848-035-0020(10), OAR 848-045-0020(2)(u)(B), OAR 848-045-0020(2)(u)(E), assessment of a
civil penalty of $800.00 and giving Licensee 30 days to complete the required CE.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.
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Case PT 287-7/08

Motion, by Daiva Banaitis, to issue Notice of Proposed Disciplinary Action for continued use of the
term doctor, following a warning issued in a Confident Board Advisory Letter, citing violations of
ORS 688.140(2)(a), ORS 688.140(2)(c), OAR 848-045-0020(g)(D) and assessment of a civil
penalty of $1,000.00.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Case PT 277-5/08

Motion, by Daiva Banaitis, to close case and issue Confidential Advisory Letter noting any future
payments, to the Board, returned for insufficient funds may be cause for Board action.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Penalty Schedulefor Failureto Comply with Continuing Education Requirements

Motion, by Daiva Banaitis, to adopt the continuing education penalty schedule, for failure to meet
continuing education requirements, as developed by the Board.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

General Topics/Business

» The Director informed the Board that the Federation of State Boards of Physical
Therapy (FSBPT) has agreed to come to the November 14" Board Meeting to
present the Federation’s Continuing Competency Model.

» The Director discussed the Board’ s training budget and which Board members would
attend the 2008 FSBPT Delegates Assembly, September 12 — 13" in Minneapolis,
MN. After discussion, the Board determined it would fund members Cunningham
and Banaitis to attend the conference. Further, the Board approved funding for the
Board Clinical Advisor to attend the conference.

» The Board Clinical Advisor/Investigator reported that she has been selected to
present at the February 2009 APTA Combined Section Meeting. Her presentation
will be titled Law and Order SVU (state violation unit) and would address specific
boundaries violations and most common generic violations.

CE Audit Update

The Director presented a continuing education audit summary update (see Attachment A
at the end of the minutes). The Director reported the audit was complete; resulting in 5
Licensees found to be in non-compliance with Board Rule. These cases were brought
before the Board for review. Also reported, was the time and cost of the audit. 60 staff
hours with an estimated cost of $2,200, and 37.5 contractor hours at an additional cost of
$715.00.

Update on Workers Compensation Rule Changes

Board Counsel updated the Board on the issue surrounding the temporary rule proposed by
the Workers' Compensation Division that would retroactively enforce providers to comply
with the terms of their provider contracts. As opposed to seeking reimbursement under the
WC medical fee schedule. The challenge to the Rule is two fold. Is the temporary rule
legal? Or, if imposed retroactively, does that impede individuals rights?  Will
implementation of the Rule adversely impact providers willingness to accept WC patients?
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Update on M edicare Cap for Physical Therapy

Board Clinical Advisor reported that the US House of Representatives and the Senate voted
to override the Presidential veto to pass HR633 (the Medicare Improvements for Patients and
Providers Act). HR 6331 includes provisions for physical therapists and their patients,
including legidation to avoid the 10.6% cut in payments under the Medicare physician fee
schedule and the expiration of the therapy cap exceptions process.

Financial Report and Update

The Director presented the 2007-2008 Fiscal Yearend Financia Report with narrative (see
Attachment B at the end of the minutes). The Director reported income over plan by
$6,724 and expenses under plan by $2,911, with the fiscal net operation income $9,635 over
plan for atotal operating income of $32,015. The Director shared future 2007-2009 biennium
budget concerns including salary variances for the changes in DAS salary plans as a result of
the Governors 2007 Executive Compensation Plan; benefit variances with the addition of a
staff member, who previously had opted out of the health plans, back onto the Board's
benefits plan.

Question from Licensee Tim Esau, PT

How can a newly licensed therapist be held accountable for Board policies or interpretation of
Administrative Rules, as set and communicated by the Board, prior to the therapist’s initial
licensure date? After discussion, the Board determined that interpretations of the
Administrative Rules were just that, an interpretation. The guiding principles of the
Administrative Rules or Statute are always in tact. It is the responsibility of the newly
licensed therapist to know and understand the Statutes and Rules governing the practice of
physical therapy in the State of Oregon. Prior policies or interpretations of Rule are
something that could change depending on the profile of the Board. Supervisors, peers and
co-workers, who have had the opportunity to be privileged to such information, can be a
resource for newly licensed therapists. Routinely, the Board actively reviews its
Administrative Rules working toward better definition and greater clarity.

2009 L egiglation, Interim Committee on Healthcare L egislative Concepts
The Director provided a brief review of the proposed legislative concepts likely to be
introduced by the House Committee on Healthcare during the 2009 Legidative Session. The
proposed language, which remains in draft form, will be presented in Public Session in
September for input and comment from the public and interested parties. Below is a listing of
the topics to be considered, by the Committee on Healthcare, as possible legislative concepts:
Budget Process, legidative oversight of semi-independent boards
Impaired Licensee monitoring and treatment program
Public membership of Boards
Board member selections and membership
Administrative Law Section Oregon Bar Association

o Mental, physical and competency exams

o Recoup of regulatory costs

YVVYYVY

The Board asked the Director to put together talking points that could be used, by the Board
Members, in discussion with their respective Representatives. The Board also asked the
Director to put together a list of who their Representatives are and the names of the
Representatives that sit on the Interim Committee on Healthcare Legislation.
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Lastly, the Director asked Board consideration to approve the investment of Board dollars to
pool together with other semi-independent Boards to hire a Lobbyist who will represent and
promote Semi-Independence. After consideration and discussion, the Board approved a
maximum budget of $5,000 but would like a say in who was hired to lobby for the semi-
independent Boards.

Rules Advisory Committee Update

The Director updated the Board with regards to the Administrative Rules Advisory
Committee's progress in completing the Board task of Administrative Rule review. The
Director reported that the Committee had completed its review of the topics as submitted by
the Board, and submitted the following for Board consideration:

New rule language regarding foreign-educated endorsement applicants*

Amended rules regarding reassessments

Amended rules regarding use of aides in treatment programs

Recommendation to table rule amendments regarding direct access

New Rules incorporating Oregon Pain Commission SB 879 language into Division 35
After review and consideration, the Board chose to move forward with the Committee's
proposed language and instructed the Director to proceed with the permanent rule making
process. The Director indicated that the process would start with notice of rulemaking to the
Secretary of States office, the Legidlature, Interested Parties and Licensees. The Notice of
Propose Rule Making Hearing would be posted in the October 1, 2008 Oregon Bulletin, on
the Board website and in the Board Newsletter. The Rule Making Hearing would be
scheduled for Friday, November 14, 2008, prior to the Board Meeting. After consideration of
any testimony, the Board will decide whether or not to adopt the proposed rules language, as
written, and will file any such language as a Notice of Permanent Rulemaking with the
Secretary of States Office and Legidative Counsel. The newly adopted rules will tentatively
be effective January 2, 2009.

YVYVYYVYYV

* Based on Board discussion regarding the adoption of new rules that will consider aforeign-
educated therapist’s domestic clinical experience for licensure purposes, the Board asked the
Director to add to the list of future rule making items a review of domestically trained
therapists, who have proven clinical experience but may not meet Board standards for NPTE
test scores prior to 1996.

Case PT 271-4/08: Gil Guzman
New complaint of alleged unlicensed practice of physical therapy; no information at this time.

Case PT 282-6/08: Charles Bean
New complaint of alleged unlicensed practice of physical therapy; no information at this time.

Case PT 283-6/08: Tamara Felix, LMT
New complaint of alleged unlicensed practice of physical therapy; no information at this time.

Approval of June 6, 2008 M eeting Minutes

The Minutes, from the June 6, 2008 Regular Board Meeting, were presented to the Board. The
Board Chair opened the floor for additional discussion and comments. With a couple of noted
changes, Daiva Banaitis moved to approve the Minutes for publication as amended.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.
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Ratification of the PT/PTA License & Temporary Permitsissued

The Board was presented alist of new licensees and temporary permit holders for the period of June
7, 2008 through July 31, 2008. The Board Chair opened the floor, for discussion, with regard to the
new licensees and permit holders. Without noted discussion, Daiva Banaitis moved to ratify the list
of new licensees and temporary permit holders as submitted.

Seconded by Nancy Wilson

Motion passed, by quorum 5-0; Alstot and Fiske were not present for the vote.

Future 2008 Board M eeting Dates

As established by the Board, the future Board Meeting dates are as follows. September 19, 2008
and November 14, 2008. Meeting Dates, Notices and published Minutes may be found on the
Board website at www.ptboard.state.or.us.

Other New Business
With no additional other new business cited, Board Chair, Joana Freedman, adjourned the Board
Meseting at 4:00 PM.

SEE ATTACHEMENTSA & B BELOW
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ATTACHEMENT A

2008 Continuing Education Audit Summary

Audit Process

» Audited 10% of licensure data base
o 284PTs
o 90PTAs
o 374 Total

» Received 360 responsesto initial request
o 18 werereceived after the deadline date of May 30, 2008
o 24 with incomplete documentation needing additional follow-up

» Mailed out 14 Second Notice L ettersto Licensees who did not respond to initial request
o 10 Licenseesresponded to the second notice
o 4Licenseeshad to be personally contacted and advised or compelled to comply

Results

» 5Licenseesfound to bein non-compliance with Division 35 Continuing Education
Requirements, cases pending Board review
» 1Licenseestill under investigation

Resources

» 60+ hours of staff time—cost $2,200

develop and initiate process

sort and track incoming audits

answer phone calls and questions
review questionable CE cour sewor k
follow-up on incomplete documentation
dealing with non-compliant Licensees

O 0O OO0 OO

» 37.75 hoursof contractor time— cost $715.00
create audit wor ksheet

o initial compliancereview and signoff
o research questionable CE cour sework
o setup filesfor problem audits

o
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ATTACHEMENT B

Oregon Physical Therapist Licensing Board

Ordinary Income/Expense

Income

4000 - Income

Total Income
Gross Profit

Expense

5100 - Payroll Costs

5600 - Travel Costs
6100 - General Office

Expenses

6190 - Dues and Subscriptions

6200 - Postage

6400 - Contracted Services

6500 - Rent and Occupancy

6600 - Background Checks

6650 - Investigation Expenses

6800 - Computers &

Accessories
Total Expense
Net Ordinary Income

Net Income

08.01.08.Board.Meeting.Minutes

Page 9 of 12

Fiscal Y ear-End Report
July 2007 through June 2008

Jul 07-Jun
08

456,724.00
456,724.00
456,724.00

282,665.00
5,851.00

16,602.00
3,042.00
7,248.00

80,567.00

15,023.00

13,140.00

48.00

523.00
424,709.00
32,015.00
32,015.00

Budget

450,000.00
450,000.00
450,000.00

279,980.00
9,000.00

23,640.00
2,500.00
9,300.00

70,380.00

16,020.00

12,000.00

600.00

4,200.00
427,620.00
22,380.00
22,380.00

Variance

6,724.00
6,724.00
6,724.00

2,685.00
-3,149.00

-7,038.00
542.00
-2,052.00
10,187.00
-997.00
1,140.00
-552.00

-3,677.00
-2,911.00
9,635.00
9,635.00



August 1, 2008 Board M eeting
Financial Report Narrative
Reporting Period Fiscal Year 07/01/07 — 06/30/08

Total Incomeisover budget by $6,724

The Board’'s accounting system is on an accrual basis. When accounting on an accrual basis,
instead of accounting for the actual receipt or disbursement of large income and expense items as
they occur, you spread that income or expense equitably over the entire accounting period, in this
case 12 months, 7/1/07-6/30/08.

The Board's projected income for the fiscal year '07-'08 was budgeted at $450,000. This was
accrued at $37,500/month. Actual income booked for fiscal year ' 07-' 08 was $456,724; this created
a positive income variance of $6,724. Thisis an insignificant variance based on the projection of
volume of new applicants. The major portion of this variance was income booked from an
unpredicted increase in first time examination applicants from out of state.

Total Expenseisunder budget by ($2,911)

5100 Payroll Costs are $2,685 over budget as a combination of several expense factors:

Expense Classification Over Budget | Under Budget
Salaries $10,392
Payroll Taxes $421
PERS ER Paid EE Contrib $14
Board Stipends ($3,300)
Employee Training ($2,520)
PEBB Medica Premiums ($1,219)
PERS Employer Admin ($863)
PERS Bond Debt Obligation ($240)

Narrative: Salaries are over budget because originally no increase was budgeted for the Director’s
salary which had reached the classification ceiling. DAS implement a rate classification change
raising the ceiling which allowed for an un-projected salary increase, also there was a vacation
liability accrual adjustment of $3,700 booked to meet with generally accepted accounting principle
guidelines; Board stipends are under budget due to reductions in the Stipend reimbursement from
$100 to $30; employee training is under budget because the Board investigator did not attend the
CLEAR conference this year as originally planned; medical premiums are under budget based on
over estimate of premium increases.

5600 Travel Cost is ($3,149) under budget.

Travel costs are under budget due to the cancellation of two trips planned for staff this year. The
CLEAR Convention to be attended by the Board Investigator and the 2007 FSBPT Conference in
Memphis to be attended by a Board member.
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6100 General Office Expenses are ($7,038) under budget as a combination of several expense

Expense Classification Over Budget | Under Budget
Liability Insurance ($1,850)
Printing/Copying ($1,531)
Telecommunications ($883)
Parking Validation Stickers ($604)
Office Supplies ($604)
Other ($535)
Dues ($500)
Fax/Conf Room Phone ($240)
Board Meeting Expenses ($126)
Bank charges/Fees ($98)
Copier ($67)

Narrative: Liability insurance is on target the second payment scheduled for the month of June has
not yet been received; printing and copying is under budget because the Board published only two
the three scheduled newdletters last year.

6190 Dues and Subscriptions are $542 over budget.

6200 Postage is ($2,052) under budget.

Postage is under budget because the Board published and mailed only two the three scheduled
newsletters last year.

6400 Contracted Services are $10,187 over budget as a combination of several expense factors:

Expense Classification Over Budget | Under Budget
Attorney General Fees $10,513
Investigators Fee $6,091
Computer Support (%$2,800)
Audit Charges (%1,650)
Emp Hearing Officer Panel ($1,078)
Other Services ($493)
CPA Accounting Fees ($350)
Payroll Service Charges ($46)

Narrative: Attorney General Fees are over budget due primarily to preparation costs for several
contested case hearings; of which, all but one settled with a negotiated Stipulation and Final Order.
The one case that went to hearing was found in favor of the Board and a final order was issued.
Investigator fees are over budget due to the case load volume and the use of the contract
investigator for special projects, LEDS audit, CE audit, the audit, scanning and posting of all final
orders on the Board website (in process). Computer support is under budget as a matter of timing,
originally development and implementation of on-line renewals was scheduled for fall 2007 now is
rescheduled for fall 2008, the estimated audit charge for the biannually financial audit was too high,
hearing officer panel was under budget because of costs avoided by the settlement of several of the
contested cases prior to going to hearing.
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Rent and Occupancy is ($997) under budget.

6600 Background Checks are $1,140 over budget.
Background checks are over budget due to an unpredicted increase in first time examination
applicants from out of state.

6650 I nvestigation Expenses ar e ($553) under budget.

6800 Computer & Accessories are ($3,677) under budget.

Computer and accessories are under budget as a matter of timing; the Board is scheduled to replace
its current workhorse printer and the Director’s computer system which are both over 5 years old.
Per the advice of the Board's IT Consultant, the replacement of the printer has been put on hold
pending research into leasing options. This expense will be incurred in the next fiscal cycle.

Note: Only significant variances greater than $1,000, are addressed by this
document.
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