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Introduction

The Fair and Clean Energy Coadlition (FCEC) appreciates the opportunity to make these commentsin AR
390. FCEC's comments are targeted at only one issue being considered as part of the docket, namely that
of site definition.

During the 1999 session of the Oregon Legidature, the Industrial Customers of Northwest Utilities
(ICNU) raised concerns about large customers having an undue burden for the collection of low-income
bill payment assistance funds. Because those funds are collected on a per-meter basis, ICNU members
wanted to ensure that industrial customers that had many meters on a particular plant site did not pay the
low-income meter charge more than once per plant site. At the same time, FCEC could not accept a
definition of “site" that was excessive, that might unintentionally allow an overly broad and expansive
interpretation of what constitutes a single “site” or permit separate but adjoining sites to improperly
escape the meter charge to fund the bill payment assistance program.  Negotiations over this issue
resulted in a compromise that defined a “site” that addressed ICNU’s concerns but would not be overly
inclusive, or dlow a Ste to cover too large a territory, so that the low-income bill payment assistance
program funding would be not undercut. The compromise definition appears in the legidation.

Staff has identified potential problems with the definition of “site” as agreed to during last year's
legidative process. Specifically, staff identified how a stretched interpretation of the language could apply
to or include facilities or territories that would far exceed the intention of the compromise definition. To
avoid the illogica results of a stretched interpretation, Staff initially used a conservative approach in its
interpretation of the definition when filing proposed rules on August 8, 2000. ICNU found that thisinitial
interpretation, which also applies to salf-directing customers for public purposes, was not liberal enough
and did not include industrial plant properties that were close but separated by public rights-of-way or
other intervening structures. ICNU aso found that the initia interpretation did not include properties
covering significant amounts of territory. Staff’s opening comments filed on October 16, 2000 included
proposed language that attempted to address ICNU’ s new concerns but FCEC feels the new interpretation
goes beyond the origind intent of the negotiated language of the bill.



It's often best to start at the beginning. SB 1149’ s definition of siteisreally in two parts, with the second
part starting at the infamous comma and addressing the interconnectedness of facilities owned by asingle
retail electricity consumer. We do not believe this part of the definition is germane to this discussion.

A Journey Of 1,000 Feet |sLong Enough

The part that is relevant dictates that a site “means a single contiguous area of land containing buildings
or other structures that are separated by not more than 1,000 fest,....” In agreeing to that language during
legidative negotiations, as suggested in the Introduction, FCEC intended to strike a balance by alowing
some expansion in defining a site, but not too much. We believe that staff’ s initial interpretation achieves
an intended goal by defining a site as “(b) a single contiguous area of land containing building or other
structures that are separated by not more than 1,000 feet, such that: (A) No building or structure included
in the siteis more than 1,000 feet from any other building or structurein the site;... (emphasis ours).

One thousand feet is a considerable distance which is able to cover a reasonable number of large
commercial and industria facilities. Although the initia interpretation certainly may not cover every
conceivable facility, it treats the vast magjority of facilities fairly by alowing facilities covering the area
equivalent to three football fields long and three football fields wide to be included in the definition of a
single site. Anything more than that falls into the “too-much expansion” that FCEC was trying to avoid.
We did not want to give that much away in legidative negotiations and in reading the law, we do not
believe we did. Looking at the statutory definition, buildings are on asingle site if they are “separated by
not more than 1,000 feet.” Reversing that sentence says, “if buildings are separated by more than 1,000
feet, then they are on different sites.” We do not recollect giving away the chaining interpretation and
again, don’'t think we did.

In its opening comments, staff states that its newer proposed rule modified the definition of site in two
ways. it alowed facilities to stretch out 1,000 feet in a“chain” fashion rather than requiring al buildings
be within 1,000 feet of each other. Rather than solving problems, we believe this interpretation creates
unending new problems.

It makes 1,000 feet an even more significant distance than it already is. By allowing “each (emphasis
ours) building or structure in the site” to be no more than 1,000 feet from “at least one other (emphasis
ours) building or structure in the site,” the definition of Site is stretched to the point of almost being
meaningless.

Why Did the Chicken Cross The Road? To Get To The Other Site

The inclusion of rights of way within the definition of contiguous land completely undermines both
common sense and the intent to balance the desire to create a definition of site but to simultaneoudy limit
that definition to avoid unreasonable results.

Allowing "site" to run over rights of way, including streets and railroad rights of way, makes nonsense of
the term. An owner of a building in downtown Portland, even a building with rental units, can couple this
building with another completely separate building he owns across the street and, voila, he has one site.
Aswe will discuss below, if the 1000 foot chaining definition is adopted, these two changes to the
statutory definition of site will create "sites" of unimaginable proportions.

Not only is this not what any of the parties intended, it defies common sense. While we did not conduct
an exhaustive search of the word "contiguous' in state statute, we did ook for examples of its use. The
best example we found in the right of way context showed that the word contiguous was not assumed to
include rights of way. ORS 222.111 authorizes a city to annex contiguous land: "the boundaries of any



city may be extended by the annexation of territory that is not within a city and that is contiguous to the
city or separated from it only by a public right of way or a stream, bay, lake or other body of water."
(emphasis ours). So while a city may annex contiguous property even if it is on the other side of aroad or
railroad, that road is not automatically considered contiguous to the city. It is clear that contiguous land
in state statute does not necessarily include rights of way. Therefore, defining land to be contiguous even
if thereis apublic or railroad right of way through it is an addition to this statutory definition of site. As
we said earlier this does violence to both logic and intent. Furthermore, to include rights of way within
contiguous land for the purposes of defining site may require an amendment to the statute itself.

Opening the Door to a Parade of Horribles

What are the possibilities if the “chaining” definition and the alowing inclusion of rights of way within
the definition of contiguous land are used together to determine a site? Let's examine a potential
scenario.

A retail store operates out of a shop on a busy downtown street corner. Business has been good and
additiona store locations have been opened up in the area, al within about 8 blocks of each other. Under
the proposed rules, this store could connect al its locations, because at least one is 1,000 feet from
another, and be considered one site, despite the public streets between each location, because public rights
of way don’'t mean that land is not contiguous.

Let's look at another more concrete potential example. A building owner owns severa buildings in
downtown Portland. She could purchase more. Given the right conditions in terms of bcations of
buildings, under these rules, this shrewd owner could conceivably find herself with a package of buildings
scattered throughout downtown that could be considered a site, despite those buildings being blocks apart
and likely separated by more than one public street or right of way.

And finaly, let’slook at area example. Powell’s Books have its main store in Portland on the corner of
10" and Burnside. Across the street on Burnside is Powell’s Internet sales office. On Burnside and Park,
just ablock or two away, Powell’s has a Technical Books outlet. Because at least one store is less than
1,000 feet away from one other store and public rights of way have no bearing on the contiguous nature of
a site, Powell’s just created a site with three of its four downtown stores. That completely violates the
origind intent of the site definition.

And these examples are not the only ones that would push the definition beyond the bounds of common
sense.

Conclusion

The god of the site definition is to be reasonable while not creating scenarios that defy good policy and
common sense. We believe the statutory language in SB 1149 does this and the language of staff’s
original proposed rules from August 15, 2000 implements the law adequately. Anything more expansive
undercuts negotiated agreements and the origina intent.

We understand that the definition of site may not be satisfactory to al partiesin all cases where they want
single sites. We are open to considering other options but feel strongly about the original language agreed
to in the legidature last year and will not give up something now that we were not willing to then. Other
changes in the definition may have to be considered in the next legidative session if other parties want
something much broader than the current language.



