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TITLE 3.
e

Pleadings
when to take
place.

Pleadings
enumerated
and defined.

When to be
in writing.

Oral plead-
ings how en~
tered.

How  con-
strued in
certain ca-
ged.

Written in-
strument,
how pleaded.
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TITLE III
Of Pleadings and Adjournments.

S0 . 27, Pleadings when to take place, !
28. Tleadings in justice’s court enumerated and defined.
29. Pleadings when to be in writing, when oral.
30. Oral pleadings to be entered in docket.
31. Pleadings how construed in certain cases.
32. Written instrument how pleaded.
33. Pleadings must be verified.
34. Statements in pleadings, not denied, when to be deemed true.
35, Defective pleadings, Liow objected to. )
36. Variance between proof and pleadings, when to be disregarded.
37. Amendments to pleadings, when allowed.
38, To entitle the plaintiff to set-off; he must allege the same in answer,
39, Adjournments, when and how allowed.
40, A motion for adjournment on account of absence of witnesses must be made
on affidavit.
41. Terms that may be imposed for granting adjournment,

Skec. 27. The pleadings in justices’ courts shall take place upon
the appearance of the parties, unless they shall have been pre-
viously filed, or unless the justice shall for good cause shown,
allow a longer time, than the time of appearance.

Sec. 28, The pleadings in justices’ courts shall be:

1. The complaint of the plaintiff, which shall state in a plain and
direct manner, the facts constituting the cause of action;

2. The answer of the defendant, which may contain a denial of
the complaint or any part thereof, and also a statement, in a plain
and direct manner, of any facts constituting a defence;

3. When the answer sets up a set-off, by way of defence, the
reply of the plaintiff.

Sec. 29. The pleadings shall be in writing, when the action is
for one of the following causes:

1. For the foreclosure of any mortgage, ort he enforcement of
any lien on personal property ;

2. For a forcible or unlawful entry upon, or a forcible or un-
lawfual detention of lands, tenements or other possessions;

3. To recover the occupancy or possession of a mining claim. In
all other cases, the pleadings may be oral or in writing,

SEc. 30. When the pleadings are oral, the substance of them
shall be entered by the justice, in his docket ; when in writing they
shall be filed in his office, and a reference made to them in his

docket. Pleadings shall not be required to be in any particular

form, but shall be such as to enable a person of common under-
standing to know what is intended. :

Skc. 31. A statement in an answer or reply, that the party has
not sufficient knowledge, or information, in respect to a particular
allegation in the previous pleading of the adverse party, to form a
belief; shall be deemed equivalent to a denial.

SEC. 32. When the cause of action or set-off, arises upon an ac-
count or instrument for the payment of money only, it shall be
sufficient for the party to deliver the account or instrument, or a
copy thereof to the court, and to state that there is due to him
thereon, from the adverse party, a specified sum, which he claims
to recover or set-off. The court may, at the time of pleading re-

" the court be satisfied that the adverse party has been misled to his
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quire that the original account, or instrument, be exhibited to'the TITLE S,
inspection of the adverse party, with liberty 1o copy the same; OF 1o be exhib-
if it be not so exhibited, may prohibit its being afterwards given in
e\'lsdggc;é' Every complaint, answer or reply shall be verified by Trlate
the oath of the party pleading; or ifhe be not present, by the oath

of his attorney or agent, to the ef'feut t]'az‘n; he_ believes 1t to be true;

the verification shall be oral, or in writing, in conformity with the

pl‘eading verified. y o ) :

Skc. 34. Every material allegation in a complaint, or relating to Pleadings

a set-off in an answer, not denied by the pleading of the adverse sove acemed
arty, shall, on the trial, be taken to be true, except that when a S
Sefendant, who has not been served with a copy of the complaint,
fails to appear and answer, the plaintiff’ cannot recover without
roving his case.

Sec. 35. Either party may object to a pleading by his adversary, Defective
or to any part thereof, that it is not sufliciently explicit to enable 35 ineus
him to ungeratand it, or that it contains no cause of action or de-
fence, although it be taken as true. If the court deem the objec-
tion well founded, it shall order the pleading to be amended, and
if the party refuse to amend, the defective pleading shall be disre-

arded.
g Skc. 86. A variance between the proof on the trial, and the alle- Yariance
gations in a pleading, shall be disregarded as immaterial, unless gurded. 4
prejudice thereby.

Skc. 87. The pleadings may be amended at any time before the Amending _
trial, or during tEe trial, or upon appeal, to supply any deficiency, benio 155 4
or omissions in the allegations or denials, necessary to support the 52, %
action or defence, when by such amendment substantial justice will
be promoted. If the amendment be made after the issue, and it be
maga to appear to the satisfaction of the court, that an adjourn-
ment is necessary to the adverse party, in consequence of such
amendment, an adjournment shall be granted. The court may,
also, inits discretion, require as a condition of an amendment, the
payment of costs to the adverse party.

SEC. 38. To entitle a defendant to any set-off he may haye Defendant |
against the plaintiff, he must allege the same in his answer, and setofin an
the statute, regulating set-offs in the district court, shall in all re- **"
spects, be applicable to a set-off in a justice’s court, if the amount
aimed to be set-off be within the jurisdiction of a justice of the
peace, and judgment may, in like manner, be rendered by the
jnst:ce,_m_favor of the defendant, for the balance found due from
the plaintiff.

SEC. 39. W_hen the pleadings of the parties shall have taken AR
place, the justice shall, upon the application of either party; if the and how al-
defendant be not under arrest, and sufficient cause be shown on ™%
oath, adjourn the case for any time not exceeding sixty days. If
the adjournment be on account of absence of testimony, it shall be
for such reasonable time, as will enable the party to procure such
testimony, and shall be at the cost of the party applying therefor,
unless otherwise ordered by the justice. e

v or ab-

Skc. 40, An adjournment, on account of the absence of testi- seaceof wit-
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TITLE 4. mony, shall ohly be allowed upon affidavit, showing the materi-
ness onq ity of the testimony expected to be obtained, and that due dili-

only be ob- gence has been used to procure it. The justice may also require

amdavie, - the party applying to state upon affidavit, the evidence which he
expects to obtain, and if the adverse party thereupon admit thag
such evidence would be given, and that it be considered as actuall
given on the trial, or offered and overruled as improper, the trial
shall not be postponed.

Terms whieh  Spg, 41, '1Phe party applying for the adjournment, shall, also, if

may be im- . P4

posed for required by the adverse party, consent that the testimony of any
granting ad- __ > . e 3

journment,  Witness of such adverse party, who is in attendance, be then taken

by deposition before the justice, which shall be done accordingly ;
and the testimony so taken may be read on the trial, with the
same effect, and subject to the same objections, as if the witness
were produced.

TITLE IV.
Of Witnesses and Depositions,

Sgo. 42. Juslice may subpena witness if within twenty miles.

43. Subpoena how served.

44, Attachment when to issue against witnesses.

45, Attachment to be directed to sheriff; and how executed.

46, Liability of witnesses not appearing.

47. One party may examine his adversary.

48. Testimony of party may be rebutted,

49, Effect of party's refusing to testify.

50, Testimony by a party not responsive to the inquiries, may be rebutted by
the oath of the party calling him.

61. When depositions may be taken.

52. Depositions how taken ; service of notice,

53. When depositions may be read in evidence.

Justices may  Spc. 42. A subpeena issued by a justice of the peace shall be

subpeena : ! i 5 4
vimeses  valid to compel the attendance of a witness, in a justice’s court, if

within

miles.  such witness be within twenty miles of the place of trial.
Sunnohny Skc. 43. A subpeena may be served by any white person, above
ow served,

the age of eighteen years, by reading it to the witness, or by de-
livering to him a copy thereof, if he require it, or by leaving a
copy at his usual place of abode.
Atachment,  Spg, 44, Whenever it shall appear to the satisfaction of the jus:
sue. tice, by proof made before him, that an{ person duly subpeenzed
to appear before him in an action, shall have failed without a just
cause to attend as a witness, in conformity to such subpcena, and
the party in whose behalf such subpeena was issued, or his agent,
shall make oath that the testimony of such witness is material, the
justice shall have power to issue an attachment to compel the at-
tendance of such witness—Provided, that no attachment shall issue
against a witness, unless his fees for mileage and one day’s attend-
ance have been tendered or paid in advance, if previously demand-
ed by such witness from the person serving the subpeena.
How exeon-  SEC 45. Every such attachment may be directed to any sheriff
e or constable of the county in which the justice resides, and shall be
Fees thereon executed in the same manner as a warrant ; and the fees of the offi-
cers, for issuing and serving the same, shall be paid by the person
against whom the same wasissued, unless he show reasonable cause,
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to the satisfaction of the justice, for his omission to attend, in which mmss.

case, the party requiring such attachment shall gm.y all such costs.
'Skc. 46. Every person subpeend as aforesaid, and neglecting to Lisbility fof

appear, shall alse be liable to the party in whose behalf he may wen.'ésr

have been subpeenzed, for all damages which such party may have

sustained by reason of his non-appearance— Provided, that such wit-

ness had the fees allowed for mileage and one day’s attendance, paid

or tendered to him in advance.

Sgc, 47. A party to an action may be examined as a witness at Party may
the instance ofp the adverse party, and for that purpose may be com- Gemary “%

lled in the same manner, and subject to the same rules of exam- fnf, 715:3
ination, as any other witness, to testify at the trial, or appear and
have his deposition taken.

Skc. 48. The examination of a party, thus taken, may be rebut- Tesimany of
ted by adverse testimony. ’ : st

‘SkC. 49. If a party refuse to attend and testify at the trial, or Emect of re-
give his deposition before trial when reguired, his comp{aint, an- T
swer, or reply may be stricken out, and judgment taken against him.

SEc. 50. A party, examined by an adversc party, may be exam- Testimony
ined on his own behalf, in respect to any matter pertinent to the py reoon.
issue. But if he testify to any new matter, not responsive to the jive ‘o the
inquiries put to him by the adverse party, or necessary to qualify may be i
or explain his answer thereto, or to discharge, when his answer the oat of
would charge himself, such adverse party may offer himself as a ;}ifung Jacty
witness, and he shall be so received. 2 Sant. 399,

Skc. 51. Either party, in an action depending before a justice of When depo-
the peace, may cause the deposition of a witness therein to be taken, b taen,
when such witness resides, or is about to go more than twenty
miles from the place of trial, or is so sick, infirm, or aged, as to
make it probable that he will not be able to attend at the trial.

Sgo. 52. The notice shall be served, and the deposition taken, How taken.
certified and returned, according to the law regulating the taking
of depositions, to be read in the district court.

Skc. 53. The justice shall allow every deposition taken, certified, When max
and returned, according to law, to be read on the trial of the cause, ™"
in which it is taken, in all cases, where the same testimony, if given
verbally before him, could have been received ; but no such depo-
sition shall be read on the trial, unless it appears to the justice that
the witness whose deposition is so offered:

1i Is dead, or resides more than twenty miles from the place of
trial; or

i ,Is unable, or cannot safely attend before the Jjustice, on ac-
count of sickness, age, or other bedily infirmity ; or

8. That he has gone more than twenty miles from the place of
trial, without the consent or collusion of the party, offerimg the de-
position.

TITLE V.

: Title to Lands.
Sk, 54, Proceedings of justice when title of land comes in question.

Skc. 54. If it appear on the trial of any cause before a justice of Proceedings
the peace, from the evidence of either party, that the title to lands ¢ 1and

18
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_mMmE 6. is in question, which title shall be disputed by the other party, the

comes in justice shall immediately make an entry thereof, in his docle and

auestion. cease all further proceedings in the cause, and shall certif , and re-
turn to the district court of the county a transcript of all the ep.

tries made in his docket, relating to the case, together with all the

process, and other papers relating to the action, in the same man-
ner, and within the same time as upon an appeal ; and thereupon
the district court shall proceed in the cause to final Jjudgment and
execution, in the same manner as if the said action had been origi-

nally commenced therein, and the costs shall abide the eventof tlie -
sultf.

TITLE VI
Trial by Jury.

SEC. 56. When either party may demand trial by jury.
b6, Number of jurors.
57. Venire to be issued, to whom directed, its contents.
58, Vonire, how to be executed.
58. Challenge to jurors, how taken. -
60. Challenge for cause; on what gronnd ; challenge how tried.
61. Justice to administer oath, &e., to Jjury ; its form.
62, Jury to sit together, proof, &c., how delivered.
63. Verdict when to be returned ; how entered, &e,
64. Jury to be discharged if they cannot agree ; new venire when,
65. Penalty if juror do not appear.

When jury ~ SEC. 55. Before the justice shall commence an investigation of
mandes. * the merits of the cause, by an examination of the witnesses, or the
hearing of any other testimony, either of the parties may demand
of the justice, that the cause be tried by a jury.
Nomber of SEC. 56. The jury shall consist of six persons, unless the parties
et agree upon any number of jurors less than six to try the cause, in
- which case the jury shall consist of such number not exceeding
siX, as the parties may agree upon,
Yenire, Mts SEC. 57. The justice shall issue a venire, directed to the sheriff,
comen or any constable of the county where the cause is to be tried, com-
manding him to summon six (or such number as the parties may
have agreed upon) good and lawful men of the county, qualified
to serve as jurors in the distriet court of the same county, who
shall be nowise of kin to eigher party, nor interested in the action,
to appear before said justice, at a time and place to be named
theremn, to make a jury for the trial of the cause, between the
parties therein named. _
Mow to be  SEC, 58. The sheriff or constable shall execute such venire fairly
wemiad  fisd impartially, and shall not summon any person, whom he has
Teason to believe is biassed, or prejudiced for or against either of
the parties; he shall summon the jurors personally, and shall make
a list of the persons, which he shall certify, and annex to the ven-
ire, and return to the justice. Ifa sufficient number of competent
jurors cannot be obtained from the panel returned, the sheriff’ or
constable shall immediately summon others 1o serve in their place.
Challenge to SEC. 59. Either party may challenge the jurors, but when there
Jurars, are several parties on either side they shall join in a challenge, be-
fore it can be made. The challenges shall be to individual Jjurors,
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~and shaﬁ be peremptory, or for cause. Each party shall be en- wme 7.

% Tt hallenges.
‘*""‘é‘&fsz“"éﬁ:ﬁﬁfgg | grccs,use x%my be taken on any ground, that 1. For cause

would be a good cause of challenge on the trial of an action in the

 district court, Challenges for cause shall be tried by the justice.

Sge. 61. When the jury is selected, the justice shall administer Jerors oath.

to them the follewing oath or affirmations
to-«':hye?u,ﬂ;endoeach of you, do solemnly swear (or affirm) that you

1l well and truly try the matter of difference between A. B,
b intiff, and C. D., defendant, and a true verdict give, accordu,},g
; gfaw and the evidence given to you in court, so help you God.” r
I Qpc, 6. After the jury are sworn, they shall sit together, and Hearlng. 0
hear the ;Jlegations and proofs of the parties, which shall be de-

ivered publicly in their presence. : . .

lwg;%i gg b%%gen the j u:I;,r have agreed on their verdict, they shall Bor ot
deliver the same te the justice publicly, who shall enter it on his

dqcsl;? 64. Whenever a justice shall be satisfied that a jury, sworn Jury = when
in any civil cause before him, having been out a reasonqd le time chargea.
cannot agree on their verdict, he may discharge them, an wes:llge? T
new venire, unless the parties consent that the Juitlcehmay Fdence
judgment on thedevideuce before him, or upon such other evidenc

roduce. - . )
asél;zyéga );ﬁ'}grery person, who shall be duly summoned i?;r a li].m-(n:l)r,, Pty ¢
and shall not appear, nor render a reasonable e:iicx;?g 18 e
fault, shall be subject to a fine not exceeding ten dollars.

" TITLE VIL
Of Fudgment.

SEc. 66. When action may be dismissed without prejudice.
67. When defendant may be non-suited.
68. When justice may pgoceeddw:-tﬁout jury.
ndered. =
gg: %ﬁgﬂﬁﬁ ﬁ;ﬂsé&ﬁ)ﬁr to compromise, and proceedings thergon.
%1. Proceedings when prevailing party is entitled to costs. - .
Skc. 66. Judgment that the action be dismissed mth(;'ultl prej u; When sotion
z ; 1 1 . . - n :
dice to a new action, may be entered, with costs, in the following mied wih
cases: I : )
1. When the plaintiff voluntarily dismisses the action before it
is finally submitted ; ) fian
2. Wyl.len he fails to appear at the time specified in the summons,
or upon adjournment, or within one hour thereafter; ok
3. When it is objected at the trial, and appears by the e\{:‘ etn_ce,
that the action is brﬂught in the wrong county, butif ¢ le objee 10{;}
be taken and overculed, it shall be cause only of reversal or appea %
if not taken at the trial, it shall be deemed waived, and shall not
cause of reversal. i
Suc. 67. When the defendant fails to appear and answer at the Detendunt
time specified, in the summons, or within ong hour thereafter, judg-
ment shall be given as follows: :
1. When the defendant has been served with a copy of the com-
pl_a;int, judgment shall be given without further evidence, for the
sum specified in the summons ;

.
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TITLE 8, 2. In other cases, the justice shall hear the evidence of the
Jaintiff, and render judgment for such sum only, as shall appear

y the evidence to be just; but in no case exceeding the amonnt
specified in the summons,
When justice

henjustice — SEC. 68. Upon issue joined, if a jury trial be not demanded,'ﬁb‘{."

withoutjury. justice shall hear the evidence, and decide all questions of law and

fact, and render j Pdgment accordingly. ¢
et e SEC. 69, Upon'the verdict of a Jjury, the justice shall immediately

Toerd.rg, Tender judgment thereon. When the trial is by the justice, judg
¢ in, 5o; 4 ment shall be immediately entered after the close of the trial, if the

vam, 194, © defendant has been arrested and is still in custody ; in other cases, :

Dl it shall Le entered within three days afterthe close of the trial.
may " serve Skc. 70. If the defendant, at anﬂ' time before the trial, offer in
eller Lo com-

romiee’"™ Writing to allow judgment to be ta
procecdings sum, the plaintiff may immediately have judgment therefor, with

the costs then acerued ; but if he do not accept such offer before the .

trial, and fail to recover in the action, a sum greater than the offer, .
such plaintiff shall not recover any costs, that may accrue after he
shall have been notified of the offer of the defendant, bu: such costs

shall be adjudged against him, and if he recover, deducted from his
recovery. But the offer and failure to accept it shall not be given

in evidence toeffect the recovery otherwise than asto costs, as aboye

provided.
Proceedings

when pre.  SEC. 71. When the prevailing party is entitled to costs by thls

vaineparty chapter, the justice shall add their amount to the judgment, or in

costa, case of a failure of the plaintiff to recover, orin case of a dismissal

. AL T
of the action, he shall enterup judgment in favor of the defendant,

for the amount of such costs.

TITLE VIII.

Stay of Execution and Filing Tmnscript&l

Sec. 72. When and how long execution on judgment by justice may be sta a&.
3. Undertaking in such case necessary. £ f ¢
T4. Requisites and form of undertaking. »

76. On expiration of stay, judgment i 2 i inci il .-
76. Bail, elletitled to judgﬁ:gntir;ainsat;r;zs;;al zzdmz%:.s el
71. Judgment, after execution, stayed as on appeal.

78, Filing transcript of judgment.

9. Transeript when filed a lien on real estate.

Sitls ™ Sge. 72, The execution upon a judgment, by a justice of the
peace, may be stayed in the manner hereinafter provided, upon
reasonable notice to the opposite party: and for the following
periods of time, to be calculated from the date of the judgments :

1. If the judgment be for any sum not exceeding twenty-five
dollars, exclusive of costs, one month ; °

— 2. If it. be for more than twenty-five dollars, two months.

n wuch casy 1o OEC: 73. To entitle any person to such stay of execution, some
responsible person, to be approved by the justice, and not being a
party to the judgment, must, within five days after the rendering
of the judgment, enter into an undertaking before the justice, to
the adverse party, in a sum, sufficient to secure the payment of

‘the judgment and costs, conditioned to be void upon such payment mmEs.

ing into the same, and may be in the following form : I\

; 18 :
?lferefore I, E. F, acknowledge myself bound to A. B, in the sum l

en against him for a specified
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2t iration of the stay. - ;
N él;%.e?f."g;gh undertaking shall be signed by the person enter- %r&g;n

. Whereas A. B. has obtained a judgment before J. P., one of the

3 oy |
justi the peace, in and for county, on the 1
R ,’ against C. D, for dollars: Now

of dollars; this undertaking to be void, if such judg-
ment shall be paid at the expiration of month, after the i

time it was rendered. |
~ Dated the day of } 18 . E. F. g

 gge, 75. If at the expiration of such stay the judgment be mot on - expira-

PR . tion of stay, hi

:d. the execution shall issue against both the principal and bail ; ndgment (3 \
Fetho principal do not satisfy the execution, and the officer canﬁuﬁ 'Q'
find sufficient property, belonging to him upon which tolevy, Ille sha |
levy upon the property of the bail, and in his return shall state |
‘what amount of money, collected by him on the execution, was r
collected from the bail, and the time when the same was received. q
Spe. 76. After the return of such execution, the bail shall be Bai, when i
_entitled on application to the justice, to have the judgment, or SO gemniied. .A
much thereof as may have been collected from him, in satisfaction - ‘

of the execution, transferred to his use, and he may collect the same

 from the defendant, by execution, together with interest at the |

rate of twelve per cent. per annum. g |

Sec. 77. If a? j udgmer?t be stayed in the manner above provided, Judgment |
after an execution has been issued thereon, the justice shall revoke tion sl |
such execution, in the same manuer, and with the like effect, as he ‘

i i i ' i 1 has
. is hereinafter directed to revoke an execution, after an appea
: g’e@n aMowed ; and if the defendant have been committed, shall

r him to be discharged from custody. )
Or%gﬂc. 78. Every j usti%e on demand of any person, in whose Flling tran; ,
favor he shall have rendered judgment for more than ten dollars, juggment,
exclusive of costs, shall give to such person a certified transeript
of such judgment, and the clerk of the district court of the cguntyf
in which the judgment was rendered, shall, upon the prodpcﬁ:wnﬁo
any such transript, file the same in his office, and forthwith enter
such judgment in the docket of the judgments of the distriet court,
and shall note therein, the time of filing such transeript. .

Sgc. 79. Every such judgment, from the time of filing the trans. Transeript
seript thereof, shall have the same lien on the real estate of the de- on, Teal e
fendant in the county, as a judgment of the district court of the ‘¢
same county ; shall be equally under control of the district court,
and shall be carried into execution in the same manner, and with
like effect, as the judgments of such distriet court; but no execu-
tion shall be issued thereon out of the district court, until an exe-

‘cution shall have been issued by a justice, and returned that the
defendant has no goods or chattels whereon ta levy the same.
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il ' TITLE IX.
Setting off Judgmend.
Sec. 80, When judgments of justice’s eo alls el
81, Transcript of judgmént when t:r &w&;‘g{oﬂ' aghmst similar Jgdgmm

82. Proceeding by justice after allowance or disallowance.

When judg- SEe. 80. If there be mutual justices” jﬁd%ments between the sé:‘h;;-,; i

e parties, wpon which the time for appealing has elapsed on j“ldgm‘en-t;

on the application of cither party, and reasonable motice given to

the adverse party, may be set off against the other, by the justic
beforﬁe whom the judg'ment agains% which the s:at-”»fty is prg;o;eer‘;:

- may be, i
i:;ipt Tra:r-' - Sec. 81. If the judgment, proposed as a set-off was rendered be-
when to b¢ fore another justice, the party propesing such set-off, shall produce,
prodiest before the justice, a transeript of such judgment, wpon which there
is a certificate of the justice, before whom such may be, that if
is unsatisfied in whole or in part, and that there is no appeal, ang

that such transeript was obtained, for the purpose of being set off
1

against the judgment to which it is offered as'a set-off. The jus-
tice granting such transcript, shall make an entry thereof in his
docket, and all farther %roceedings on such judgment shall be stayed
unless such transeript be returned, with the proper justicels certifi-
eate thereon, that it has not been allowed in ‘set-off.

Proceedings  SEC. 82. If any justice shall set off one judgment against another, |

after allow-

anco,or dis. he shall make an entry thereof, in his docket, and excention shall

sch seeo, 15sue only for the balance which may be due after such set-off, If

a jastice shall allow a transeript of a judgment, rendered b{ another

justice, to be set off, he shall file such transeript among the papers
relating to the judgment, in which it is allowed in set-off ; it he
shall refuse sueh transeript as a sot-off, he shall so certify on the
transeript, and return the same to the party who offered it.

TITLE. X. '
Of Hecutions and Proceedings theveon.

SEc. 83. Execution, when aad how issaed.
84, Execution, when to beissned by succeedmg justice,
85. Execution, how issued on transeript of justice in other counties.
86. Execution, to whom directed, when returnable,
87, Duty of justice befom issuing execution.
88. Execution, how remewed.
89, Notice of sale, how to be given, and what to contain.
90. Sale of goods and veturn of éxecution.
91, Officer making sale, not to purchase any property.
93, When warrant may issue, after return unsatisfied,
93. Garnishees may be summoned when no propersy found.
94. When execution may issue against plaintiff, after seturn unsatisfed
against defendant.

95. Jury when summoned 10 try the ¥ight of property.

- 96, Cla(;r;am‘may withdraw claim before jury retire; conseguence of with-

wal,

97. Clail_nam may pursae anyother Jegal remedy nos specified in this chapter-
iR SEc. 83. Exeeution for the enforeement of a judgment in a jus-

T acy! tice’s court, may be issued on the applieation of the party entitled
thereto, in the manner hereinafter preseribed, but after the lapse of

O

\
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five years from the date of the judgment, no execution shall issue, 1rme 19,
except by leave of the justice, before whom such judgment may -
be, upon reasonable notice 0 the defendant.

Sgc. 84, When any judgment shall have been rendered by any i'é'ed?fggﬂ';'i.'
justice of the peace, and the same shall not be satisfied, during his ice.
continuance in office, and the docket of such justice shall have been
transferred to another justice, or to the successor of the justice ren-
dering such judgment, the justice to whom the docket shall be de-

Jivered, shall issue execution upon such unsatisfied judgment, in
the same manner, and with like effect, as if he himself had rendered
the judgment. . -

Skc. 85. If the defendant have not goods and chattels in the Executionon
eounty in which judgment was rendered, sufficient to satisfy the O;i:::.nrc:;u_
execution, the justice before whom such judgment may be, shall, te
at the request of the party entitled, make out a certified transeript
of the same, which may be delivered to a justice in any other

county, who shall make an entry thereof in his docket, and issue

~_execution thereon for the amount of the judgment, or such part as
- shall be unsatisfied, with costs, as in other cases.

SEc. 86. The execution shall be directed (except when if is oth- Exeoution to
erwise specially provided) to the sheriff or any constable of the 24 whe re-
county, where the justice resides; shall be dated on the day it is "™
issued, and made returnable within thirty days from the date; and
shall be against the goods and chattels of the person against whom
the same 1s issued. - :

Skc. 87. Before any execution shall be delivered, the justice Dutyof jusi-
shall state in his docket, and also on the back of the execution, the sutug.
amount of the debt, or damages and costs, and of the fees due to
each person separately, and the officer receiving such execution
shall indorse thereon the time of the reception of the same.

Skc. 88. If an execution be not satisfied, it may, at the request mow renew.
of the plaintiff, be renewed from time to time by the justice who i, 14 2
issued the same, or the justice to whom his docket is transferred, Hil #1: 7
by an indorsement thereon to that effect, signed by him and dated
when the same shall be made. If any part of such execution has
been satisfied, the indorsement of remewal shall express the sum
due on the exccution, Kvery such indorsement shall renew the
execution in full force, in all respeets, for thirty days and no longer,
and an entry of such renewal shall be made in the docket of the
justice.

: Sec. 89. The officer, after taking goods and chattels into his Nouce  of
custody, by virtue of an execution, shall, without delay, give pub- &y **™
lic notice by at least three advertisements, put ug at three pub-
lic places in the county, of the time and place, when and where,
they will be exposed to sale; such notice shall describe the

: %oods and chattels taken, and shall be put up at least ten days

efore the day of sale.

Skc. 90. At the time and place so appointed, if the goods and sue, reme
chattels be present, for the inspection of bidders, the officer shall o
expose them to sale at public vendue to the highest bidder; he **
shall return the execution, and have the money before the justice
at the time of muking such return, ready to be paid over to the
persons respeetively entitled thereto.
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mmen.  Sec. 91. No officer shall directly orindirectly purchase any goods -

Certain om- OT chattels, at any sale, made by him upon execution; and every
cers not to

porehase  Such purchase shall be absolutely void.

e, o Sec. 92, If the action be onein Whiqh the c!efendant might haya
sue after ro- been arrested upon a warrant, an execution against the person of such
for defendant may be issued, after the return of an execution, againsg
his property, unsatisfied in whole or in part. An execution against
the person may likewise be issued after such return, where the de-

fendant has been arrested upon a warrant, and not discharged ac-
cording to law. {
When garn-

heebyve  SEC. 93. If there be no property found, or if the goods and chat-
womoned. — tels levied on be not sufficient to satisfy such execution, the officer
shall, on demand of the plaintiff, summon, in writing, as garnishees,
such persons as may be named to him by the plaintiff, or his agent,
to appear before the justice, on the return day of the execution, to
answer such interrogatories as may be put to them, touching their
liabilities as garnishees; and the like proceedings shall be had
thereon before the justice, to final judgment and execution, as in
proceedings by attachment, y
Eaom SEC. 94, Any justice of the peace may issue an execution against
plainitt for the plaintiff to collect fees and costs, for which such plaintiff’ may
wer’ retura be llable, after an execution has been first issued against the defend-
nnsatisfied: ant, and returned “ no property found.”
Ty ona” SEC. 95, Ifany property ]E,vied on be claimed by any person other
to try right than the defendant in the execution, the sherifl or constable shall
o PY" summon from his county six persons, qualified as jurors between
the parties to try the validity of the claim ; such officer shall also
give reasonable notice of the claim, and of the time of trial to the
plaintiff, who may appear and contest the claim before the jury.
The jury, and the witnesses of the parties, shall be sworn by the
officer, and if their verdict be in favor of the claimant, the officer
may relinquish the levy, unless the Plaintiﬁ' give him a sufficient
Foss. indemnity for proceeding thereon. The fees of the jury, the sher-
iff, or constable, and the witnesses, shall be the same as for similar
services in a justice’s court, and shall be paid by the claimant if
the verdict be against him ; otherwise, by the p]izintiff. On the
trial, the defendant and the claimant may be examined as witnesses
: by the plaintiff.
wndrawal -~ Spc, 96. If at any time before the Jjury retire, the claimant with-
" draws his claim, the trial shall proceed no further, and the claimant
shall pay the costs of such unfinished trial.
mant e SEC. 97. Nothing contained in the last two sections shall bo so
oof oherte- construed as to prevent the claimant of property, levied on by
execution, from resorting to any ‘legal remedy he may choose to
pursue, instead of proceeding in the manner therein prescribed.

TITLE XI.
Of Replevin,

Sze. 98. When phintiff may claim delivery of property,
99, Afidavit to be made by plaintiff; its contents.
100, Justice to indorse affidavit of plaintiff to sheriff, &e.
101, Upon receipt of afidavit and undertaking, sheriff to replevin, &e.
102. KExcention to sureties, and proceedines thereon. or an failure to excent.

Execution
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t when entitled te re-delivery. TITLE 11.

Sge. 103. Defendant : ! ,
i f defendant’s sureties,
}g: gﬁ;;fr‘i? Il?:v:r} taken if’ concealed in building or enclosure.

levined, how kept. L
%g? g;’;’fﬁ’? 'E:-gperty by third person, and proceedings thereon.

108, Retura of order and affidavit. :
Sue, 98, The plaintiff, in an action to recover the possession of When claim

1 for delivery
Y Yy i f issuing the summous, OT 8t mayhe made
personal property, may, at the time of issuing A

' i i i i of such
any time before answer, claim the imniediate delivery

, as provided in this chapter.

pr%;;;rt%g When a delivery is claimed, an affidayit shall be made ARt o

intiff or by some person in his behalf, showing :
byfh’;h};lf the plain{iff is the owner of the property c}:llmmegs,e(pir;z
ticularly describing it,) or is lawfully entitle tt;o ft. {: pg re:Sect.
thereof by virtue of ff{. spgcml property therein, the facts 1 p
ich shall be set forth ; ) ’
t(-’ ;h’ll?l}mlai the property is wrongfully detained by the d(elfend:,nth,_s
8. The alleged cause of the él?)telt}t;pu thereof, according to hi
ce. information and belief; :
b.eik’lr‘lﬁaﬁliﬁgezs;me_ has not been taken for a tax, .assessm?;t ?lr
fine, pursuant to a statute, or seized under an execntion " otl:hz.t z_xf %
ment against the property of the plaintiff, or if so seized, i
by statute exempt 8.f]‘m:nn Ft:lclh selzu{:&; and
ue of the pro ; 3 - . i
gz«c;r hfo%?h&'aﬁev justice shall t eréYupop, by an 11c1c10u':exelrnenf‘nt lxln Jeatlons ;;r
writing upon the affidavit, order the shieriff, oran constable :) the Vit o sherifl,
county to take the same from the t}ffe:xac%?nt and deliver it to the
inti ivi oper undertaking. a
P]aé::gffi{?fo%;z(fl:ﬁggrzcﬁpgof' the a.ﬁidafit. and order, With % omoy vhen
written undertaking, executed by two or more sulIigent. s}lllretlesé
approved by the sheriff or constable, to the effect, Lh}at t fﬁe al't
bound in double the value of the property as stated 1§ the a :n Iy
for the prosecution of the action, for the return of the Eroper yenl:
the defendant, if return thereof be adjudged, and for 3 e P?‘F?the
to him of such sum, as may for any cause be recovere ha,gams ;
plaintiff; the sheriff or constable shall forthwith take t 3 Ii‘x:o%er ty
described in the affidavit, if it be in the possession of thela c ur_:t h::tnw,ﬁ
or his agent, and retain it in his custody. He shgll also, rgér o?nd
delay, serve on the defendant a copy of the affi a\ﬁt, qf ot
undertaking, by delivering the same to him persor]lna y, i i
be found within the county, or to his agent from whose po :.\.s ]b
the property is taken, or if neither can be found n_nhthe co_l:hni :)17’ th);
leaving them at the usual place of abode of en:i 1er, 1;\_?1 .f
county, with some person of suitable age and discre bmn, .
neither have any known place of abode in the county, by pn m%
them into the Ii]ost- office, directed to the defendat}t, at the pos
flice nearest to him. _ e
» Skc. 102. The defendant may, within two days after the service fffﬁﬁinﬁu
of a copy of the aflidavit, order and undertaking, give notice ;o s_gmﬁn, ‘;
the officer, that he excepts to the sufficiency of the sureties. If he on failure
fail to do =0, he shall be deemed to have waived all objection to
them, When the defendant excepts, the sureties shall justify upon
one day’s notice before the justice; and the officer shall be 1';;
sponsible for the sufficiency of the sureties until the objection
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TILE 1. them is either waived as above provide 1 st
TITLE 11, t : provided, or until they justi: -
new sureties be substituted and justify. ’If the def‘en{igmt;?éeoi

to the sureties, he cannot reclaim’ th = Fanbe
next session. im the property as provided in the

Defendast  SEC, 103, At any time before thb. delivery of the property to the

dild, to re- plaintiff, the defendant may, if he do not except to the sureties of
a written undertaking, executed by two or more sufficient sureti
to tthe effect, thal_: they are b'ou_pd in double the value of the pI:::
P}‘:'r ¥s as stated in the afidavit of the plaintiff, for the delivery
thereof to the plaintiff; if such delivery be adjudged, and for the
payment to him, of such sum as may for any cause be recovered
against the defendant, If a return of the property be not so re-
; u;réadf,, w(;thi? 'tt?wi dlzltyg a;fiteig the dtaking and serving of notice to

efendant, 1t shall be delivered t inti
vitéed ik Vi o the plaintiff, except as pro.

Justification  SEC. 104, The defendant’s sureties, upon one day’s noti ¢

of defend- 7+ .+ : ] R

ans ware. plaintiff; or his attorney, shall justify bé)fore the jlfstice, andtg;%g

. such justification, the officer shall deliver the property to the de-
fendant. The officer shall be responsible for the d}t)afendant’s sure-
ties, until they Just1£y, or until the justification is completed or
expressly waived, and may retain the property until that time
but if they, or others in their place fail to justify at the time ap:

. pointed, he shall deliver the property to the plaintiff.

Property, " Sgc 105. If the property, or any part thereof be concealed in a

gacented n uilding or enclosure, the officer shall publicly demand its delivery

tnctoste. * @nd if 1t be not delivered, he shall cause the building or enclosure

to be broken ‘%p}?n, and take the property into his possession.
en

Property, Skc. 106 the officer sh in thi
o, k7 officer shall have taken property, as in this
chapter provided, he shall keep it in a secure place, anjtyi’ deliver i
ttgk_the party entitled thereto, upon receiving his lawful fees for
. ing, and his necessary expenses for keeping the same,

a SEC, 107, If the property taken be claimed b

G e claime an

Bird - per- than the defendant, orphisngent, and such pegon igﬁ};e;%ﬁfﬁ
of his title thereto, or his right to the possession thereof, stating
the ground of such title or right, and serve the same u’pon the
officer, before the delivery of the property to the Plainﬁﬁ' the
sheriff shall not be bound to keep the property, or deliver it 10 the
plaintiff, unless the plaintiff, on demand of him or his agent, in-
demnify the officer against such claim, by an undertaking executed
by two sufficient sureties, accompanied by their affidavits that they
are each worth double the value of the property, as specified in the
aﬂidav}t of the plaintiff, over and above their debts and liabilities,
exclusive of property exempt from execntion, and freeholders or
householders of the county ; and no elaim to such property by any
o}:her E‘erscm than the defendant or his agent, shall be valid against
Zl:i n;) w&gzﬂug{l)es]sn:ldaéleh:s aforesalt;ii; zg)d notwithstanding such

laim, may refain erty a reas

k. time to demand such i,ndemnit:;'. ® PROPATIY & FensiNGRE

hearn ep SEC. 103, The officer shall retarn the order and afidavit, with

ataavie.  his proecedings th_c:reon, to the justice within five days, after taking
the property mentioned therein. ’ .

-~

the plaintiff, require the return thereof, upon giving to the officer

COURTS OF JUSTICES OF THE PEACE.  * 283

e,

TITLE XIIL

Of Attachments.

Sro. 109, When plaintiff may have personal property of defendant attached.
110, When writ of attachment may 13sue. y y
111, Seeurity may be required by officer before executing writ.
112, Writ, to whom directed, and what to require. ‘
112, Tnterests in corporation and other property linble to attachment.
114. Officer how 1o execute writ . 5
113, Debiors, &c., of defendant when liable to plaintiff.
116. When debts, &c., may be collected ; perishable property to be sold.
117, When officer may leave property attacbed with claimant. )
118, Action on underlaking against principal, a defence that the property did not
belong to defendant. ) )
119, Sheriff may summon & jury when the property attached is claimed by third
ersons. i \
120. Gertmc'fne of defendant’s interest in corporation, when 1o be furnished to
officer.
121. Person refusing to give certificate may be examined on oath.
122, Plaintiff may exhibit interrogatories to garnishee.
123. Garnishee to answer interrogatories under oath.
124, Tudgment against garnishee not final, till final judgment against defendant,
125. Plaintiff may except to garnishee's ansyer; amendment Lo angwer.
126. Plaintiff may deny garnishee’s answer; trial of issue; when answer deemed
true. .
127. TJudgment against garnishee when apswer is not excepted to or denied.
128. How garnishee, before final judgment, may digcharge himself.
129, Examination of defendant or claimant.
130. Costs in actions between plaintiff and garnishee.
131, Judgment against defendant, how satisfied.
132, I’roeam}ings, when execution is nnsatisfied afler sale; or balance due de-
i endant.
133. Proceedings in case defendant recover judgment.
134, When defendznt may move to discharge attachment.
135. When plaintif'may oppose such motion by affidavit. TEER
136. Plaintiff, how and when to give notice of attachment by publication.
137. Form of notice.
138. Last publication, when to be made. : e
129, 1f defendant do not appear, execution ot to issue, unless bond is given,
140. Certain earnings of defendant exempt from execution.
141. Putlic officers nat liable as garnishees. i )
142. Writ of attachment, when returned ; sheriff; &o., to indorse his proceedings
thereon.

Ske. 109. In an action for the recovery of money, the plaintifl, wien at-
at the time of issuing the summons, or at any time before judg- fy™ ...
ment, may have the personal property of the defendant attached, in
the manner hereinafter prescribed, as a seeurity for the satisfaction
of such judgment as he may recover. - A

Que, 110, A writ of attachment shall be issued by the justice be: m.
fore whom the action is brought, whenever the plaintiff; his agent, B
or attorney, shall make affidavit that a caunse of action exists
against such defendant, specifying the amount of such claim, over
and above all legal set-offs, and the nature thereof, and that as the
affiant verily believes the defendant is either:

1. A foreign corporation ;

9. That he is not a resident of this territory, or has departed
therefrom, with the intent to delay or defraud his creditors, or to
avoid the service of a summons;

3. That he has assigued, secreted, or disposed of, or is about to
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_TITLE 12, assign, secrete, or dispose of his property, or any part thereof, with
the intent to delay or defraud his creditors; or,
4. That the debt was fraudulently contracted.
Ofmcer may  SEC. 111. A copy of the affidavit, required by the last section,
carity. * shall be attached to the writ, upon issuing the same. Before exe-
cuting such writ, the sheriff or constable, to whom it is directe

shall require a written undertaking on the part of the plaintiff, with

one or more sureties, in a sum not less than fifty dollars, nor ex-
ceeding the amount claimed by the plaintiff, to the effect, that if
the defendant recover judgment, the plaintiff will pay all costs that
may be awarded to the defendant, and all damages which he may
sustain by reason of the attachment, not exceeding the sum speci-
fied in the undertaking, '

¥t to See 112, The writ shall be directed to the sheriff, or any con-

b T the county in which such writ shall have been issued,

qure. ™ and-shall require him to attach, and safely keep all the personal
property of such defendant within his county, not exempt from ex-
ecution, or so much thereof as may be sufficient to satisfy the
plaintiff’s demand, as stated in the aﬁidavit, together with costs
and expenses.

Interest o SEC, 113, The rights or shares which the defendant may haye

and _omer 10 the stock of any corporation or company, together with the in-

b 1o . terest and profits thereon, all debts due such defendant, and all

tachment. - other personal property of such defendant, not exempt from exe-
cation, may be attached, and if judgment be recovered against him,
be sold or collected to satisfy the judgment or execution,

Execution of  SEC, 114. The sheriff or constable, to whom the writ is directed

e and delivered, shall execute the same without delay, as follows :

1. Personal property, capable of rénual delivery to such officer,
shall be attached by taking it into his custody ;

2. Stock or shares, or interest in stock or shares of any corpora-
tion or company, shall be attached, by leaving with the president,
or other head of the same, or the secretary, cashier, or managin
agent thereof, a copy of the writ and affidavit, and a notice that the
stock or interest OIP the defendant is attached, in pursuance of such
Writ; :

3. Debts and credits, and other personal property not capable of
manual delivery, shall be attached by leaving with the person
owing such debts, or having in his possession, or under his control
such credits, or other personal property, a copy of the writ and af-
fidavits, and a notice that the debts owing by him to the defendant,
or the credits, and other personal property in his possession, or un-
der his control, belonging to the defendant, are attached in pur-
suance of such writ.

Liabitity ot SEC. 115. All persons, having in their possession or under their
otdetenannt; control any credits, or other personal property, belonging to the
efendant, at the time of service upon them of a copy of the writ, .
affidavit and notice, as provided in the first section, shall, unless
such property be delivered up or transferred, or such debts be paid
to the sheriff or constable, be liable to the plaintiff’ for the amount
of such credits, property or debts, until the attachment be dis-
charged, or any judgment recovered by him be satisfied.
S:%,‘f.,i“‘“:a?.f Sec. 116. Debts and credits attached, may be collected by the
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i i ame can be done without suit, and the mmmie.
sher_lif 0;f" conﬁtz%i’e;fsleﬁlsbe a sufficient discharge for the amount o perishatic
rqulptso sﬁeoﬂicer shall sell any perishable property, which may Property.
g?a;stachl;?i in the same manner in which property 13 sold onlelz;:-

ution ]&ioney collected, and the proceeds of such sale, shall be
ggtainec‘l by the officer to answer any judgment that may be recov-

1 tion. !
e:eSdE:}n ;g?l.a?l‘i?; sheriff or constable may deliver any of the pro- When oficer

oy may leave
to the defendant, or to any other person claiming property ai-
i er:ida:;aﬂllfgse possession it was attached, upon his giving a writ- dimd
ttén undertaking therefor, executed by two or more sufficient sure-
ties, in double the value of the property, engaging to re-dhehver it,
or ;;ay the value thereof, to the sheriff’ or constable to ‘le]v om the-
cution upon a judgment, obtained by-the plaintiff in that action,
issued. y
masygg? ;PiSS,eIf an action be brought upon such undertakmﬁg, Action _on
against the principal or his sureties, it shall be a defence, til:}t)t e yhen -
property for which the undertaking was given, did no‘ti, at the t,_xei-;
.cution of the writ of attachment, belong to the defendant, agains
i issued. )
ng)ég.'lilgﬁs I;' :11]1‘\] personal property attached be claimed by a Sherif may
third person, as his property, the sheriff or constable may suﬂ:ll'non Jory, _ when
a jury to try the validity of such claim, and the same proceedings et vy
shall "be had thereon, with the like effect, as in case of a seizure third
upgg;xi;c&ﬂ%?inen the sheriff or constable, with a writ of at_tacl:i- f;r‘“g;:;; A
ment against the defendant, shall apply to any person, men:ixoned B i
in the second or third sub-divisions of section one hundred and ration.
fourteen, for the purpose of attaching the personal prog%rty mgu-
tioned therein, such person shall furnish him with a certi ci?te;. l;e-
signating the number of shares of the defendant in the stoc bo the
. cgrporation or company, With any dividend or incum ra:;'ce
thereon, or the amount and description of the propertydor créz nts
held by such corporation, company, or person, for the efEn ant,
or the ({ebt owing to the defendant. Such certificate shall be vex};l-
fied by the oath of the person giving the same, which oath may be
administered by the officer having the writ of attachment, or by
any other officer authorized to administer oaths. s
BEC. 121. 1f such person refuse to give the certificate requtre1 Ay Fekon v
the last section, or if his certificate be unsatisfactory to the % mtrl)- ficate, &o.
tiff, he may be required by an order of the justice, who xssuﬁ the
writ of attachment, to appear before such justice at the time t e(:lrem
stated, not less than three days thereafter, and be examined on
th concerning the same.
oaSEG- 122. Agt any time after the making of such order, the Talprogsio.
plaintiff may exhibit written allegations and interrogatories, touch- jshes.
ing the property, stock, or credits of the defendant in the posses-
sion of, or held by such person or corporation as garnishee, or
debts owin%_by him é)l' it, and such gaznishee shall b:hreqmred to
full, direct, and true answers to the same on oath. .
mséi;o‘ 123. Ont’ﬂie day when the garnishee shall be required to gxtiheeto
attend before the justice, he shall exhibit on oath, his answer to
the allegations and interrogatories of the plaintiff, unless for cause
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ik 12, shown a further time shall be allowed ; in default of such answer,
the plaintiff may take judgment by default against him, or the jose

tice may punish him as for a contempt.

il g Sgc. 124 Such judgment by default may be proceeded on m
oiahes. °** final judgment, in like manner as in actions against defendants,

‘but no final judgment shall be rendered against the garnishee,
until there shall be final judgment against the defendant, and in no
case for a greater amount than that sworn to by the plaintiff, with
interest and costs.

Excopting o SuC, 125, The plaintiff may except to the answer of the gar-

answer  nishee for insufficiency, and if the same shall be adjudged insuffi-
clent, the justice may allow the garnishee to amend his answer, in
such time and on such terms as may be just, or the plaintiff ma
take judgment by default, or move the justice to attach the body
of the garnishee, to compel a sufficient answer. :

Denialofan-  Spi¢. 126. The plaintift may deny the answer of the garnishee, i

; whole or in part, and the issues shall be tried as ordinary issues

between platatiff and defendant. If,the answer be not excepted to
or denied in such time, as the justice may deem proper, it shall be
taken to be true and sufficient.

Judgment Sge. 127. If by the answer not excepted to or denied, or if upon

el 1 i trial it shall appear that the garnishee is possessed of property and

sxoepted to %offects of the defendant, or is indebted to the defendant, the value
of such property or effects, or of the debt, being ascertained, judg-
ment may be rendered against the garnishee, for the proper amount
in money, and in such case the justice may make him a reasonable
allowance for his trouble in answering, to be paid out of the fund
confessed in his hands.

Garnishee  SEC, 128. Whenever any property, effects, money, or debts, be-

charge him- longing or owing to the defendant, shall be confessed or found by

e the justice, or jury, to be in the possession of the garnishee, he may
at any time before final judgment, discharge himself by delivering
the same to the sheriff or constable.

Defendanty,  SEC. 129. The defendant or claimant may be required to attend

examinea. . before the justice, or jury, for the purpose of giving any necessary
information- respecting the property attached, and may therenpon
be examined on oath concerning the same. '

Costs . of  Skc. 130. In all cases of controversy between the plaintiff and

plaintiff and % . .

garnishee.  garnishee, the parties may be adjudged to paév Or recover costs, as
in ordinary cases between plaintiff and defendant.

podgment  SEC.181. If judgment be recovered by the plaintiff against the

fi defendant in such action, the sheriff or constable shall satisfy the
same out of the property attached, if it be sufficient for that
purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property, sold by him, or of any debts or credits, collected by
him, or so much as may be necessary to satisfy the judgment ;

2. If any balance remain due, and an execution shall have been
issued on the judgment, he shall sell under the execution, so much
of the property as may be necessary to satisfy the balance, if
enough for that purpose” remain in his hands; and in case of the
sale of any rights or shares in the stock of a corporation or com-
pany, the sheriff, or constable, shall execute to the purchaser a cer-
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* tificate of the sale, and the purchaser shall thereupon have all the mrie 2.

i ivi in respect thereto, which were had by the de-
E%gfn? dﬁﬂgéggg? the sglelas shall be gjven, and the sales con-
; i r cases of sales on execution, )

dugtgg angl %E,h:ﬁer selling all the property attached by him re- It exccution
mainine in his hands, and applying the proceedsg to the payment sea.

of the j?ldgmeut and costs, any balance shall re/vain due, the sheriff

shall proceed to collect such balance as upon an execution in other

cases. Whenever the judgment angl all the costs of the proceed-

ings shall have been paid, the sheriff, or constable, upon reason-

able demand, shall deliver over to the defendant, the residue of

E the attached property, or the proceeds thereof.

SEc. 188. If the defendant recover judgment against the plaintiff Judgment
in any undertaking received in the action, all the proceeds of gales, Btk
and money collected by the sheriff or constable, and all the property
attached, Temaining in the hands of the sheriff or constable, shall
be delivered to the defendant or his agent, and the order of attach-
ment shall be discharged. ) ]

Skc. 134, The defendant may also at any time before the time for Motioo g0
answering expires, apply on motion to the justice to discharge the {ionacseat-
attachment, on the ground that the writ was improperly issued.

Sic. 185, If the motion be made upon affidavit on the part of Countermo-
the defendant, but not otherwise, the plaintiff may oppose the same puinus, &.
by affidavit or other evidence, in addition to those, on which the
writ of attachment was issued. If upon such application, it shall
satisfactorily appear that such writ was improperly issued, it shall
be discharged. g .

SEc. 186. Whenever the defendant shall not be a resident Service _of
of the territory, or shall have departed therefrom with the intent to JiCason,
delay or defraud his creditors, or to avoid the service of process,
and he cannot be summoned, and the property of such defendant
shall have been attached, the justice shall enter an order in his
docket, requiring the plaintiff to give notice to the defendant by
publication, for four weeks successively in a newspaper printed in !
the county, or if there be none such, then in some newspaper to
be designated by the justice, that a writ of attachment has been is-

sued against him, and his property attached to satis(y the demand
of the plaintiff; and that unless he appear before the justice at
some time and place, to be mentioned 1n said notice, not less than
forty-five, nor more than ninety days from the date thereof, judg-
ment will be rendered against him, and his property sold to pay the
debts. ‘

Src. 187. The notice may be in the following form:

Territory of Oregon, In Justice's Court.
County of } s

TO - : Form of no-
You are hereby notified that a writ of attachment has been i,

issued against you, and your property attached to satisfy the de-

mand of , amounting to _; now unless
you shall appear before J. P., a justice of the peace in and for said
county, at his office, on the day of . .18 , judg
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nms 13, ment will be rendered against you, and your property sold to pay
the debt.
Dated this day of . o B 18,
Plaintyf.
Tast pusli Skc. 188, The last publication shall be at least two weeks before
+ the expiration of the time, at which the defendant is required to
appear.

Proceedings SEC. 139. When the defendant shall be notified as aforesaid, and

do not ap. Shall not appear and answer to the action, the plaintiff may proceed

pear. thereon to final judgment, as in actions commenced by summons;;
but no execution shall be issued on such Jjudgment against the de-
fendant, nor debts attached be paid to ‘the  plaintiff, until such
plaintiff; or some person in his behalf, shall enter into a written un-
dertaking, with one or more sufficient sureties, to be approved by
the justice, in double the amount of the judgment, to the effect that
if the defendant shall, within one year from the rendition of such
Jjudgment, appear and disprove the debt and damages, adjudged
against him, or any part thereof, the plaintiff will refund the whole,
or such part thereof, as may be found not justly due to him in a
review of the case.

in enmm.  SEC. 140. The earnings of the defendant for personal services, at

tain  earn-

e of de- any time within sixty days next preceding the judgment against
empt. the garnishee, shall not be included in such judgment, nor be liable

to attachment, when it shall be made to appear by the affidavit of
the defendant or otherwise, that such earnings ‘are necessary for
the use of a family, supported wholly or partly by his labor.

O oy ;
pager met SEC. 141. No territorial or county treasurer, sheriff, constable or

gamishee. - other public officer shall be liable to answer as garnishee, for moneys
in his possession, or under his control, as such public officer, be-
longing to or claimed by any defendant. ’

pom - of - SEC, 142, When the writ of attachment shall be fully executed
or discharged, the sheriff or constable shall retarn the same, with
his proceedings thereon, to the justice before whom the action was
brought,

TITLE XIIL
Foreible Entry and Detainer.

SEc. 143. No person to make forcible entry into lands, &e.
144, Possession, when and how to be given.
145, Complaint of person entitled to possession, what to contain.
146. Summons of justice, to be directed to sheriff; and what to contain.
147, Summons, how to be served.
148. Venire to sheriff; return of venire,
149. When justice may direet constable to summon other jurors,
150. Plaintiff, when non-suited.
151, Proceedings, on adjournment, by justice, when defondant fails to appear,
152. Defendant’s answer, what to contain ; answer to be filed
153. Number of jurors, mode of trial, &c. g
154. Verdict for plaintiff and subsequent proceedings,
igg }\frel;céict. to be in writing; its forra, .

. Verdiet of not guilty, proceedings for i inti
157, When justice mgay g':anlia new tgial. S 404 agsinat DR
158, Merits of title, not to be inquired into
159, Possession for three years, when g pleain bar,

160. When possession of premises may be recovered,
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Spo. 161, Justice may hear and determine without jury, unless when jury de- mrreeis.
162, i%ﬂf:i‘em of action on payment of rent.
163, Adjournments granted by justice as in other cases,
164. Judgment before justice, oo bar to another action.

Skc. 143. No person shall make entry into lands, tenements, 0T Entryhow to
other possessions, but in cases where entry is given by law, and BaAnin
in such cases he shall not enter with force, but only in a peaceable
manner.

Sgc, 144. When any foreibly entry shall be made, or when an' possession
entry shall be made in a peaceable manner, and the possession shall ™% 7™
be unlawfully held by force, the person entitled to the premises
may be restored to the possession thereof in the manner hereinafter

rovided.

Sec. 145. The person entitled to the possession of the premises complaint.
may make complaint in writing, and on oath to a justice of the
peace of the county in which the premises are situated, setting forth
that the person complained of 1s in possession of the lands or
tenements in question, describing them, and that he entered into
the same with force, or that he unlawfully holds the same by force,
as the case may be, and the time when.

SEc. 146. Upon receiving such a complaint, the justice shall smamons.
issue a summons directed to the sheriff, or any constable of the
county, commanding him to summon the person or persons, against
whom such eomplaint shall have been made, to appear before the
justice on a day in such summons named.

Sec. 147. The summons shall be served by the officer, as in How served.
other cases, and at the same time a copy of the complaint, shall, in
like manner, beserved on the defendant; the officer shall in his re-
turn state the time and manner of such service.

Skc. 148. The justice shall, at the time of issuing the summong, Venire.
issue a venire to the sheriff or constable, commanding him to sum-
mon six good and lawful men, qualified to serve as jurors, to appear
at the time and place appointed, for the trial of the complaint, to be
a jury in the case. Such venire shall be returned on or before the

day appointed for the trial, and the officer shall indorse thereon

" the list of jurors summoned.

SEc. 149. If a sufficient number of jurors do net attend, or at- Vacwncy in
tending are set aside, by challenging peremptorily, or for cause, HiZs ™"
the justice may order the sheriff or comstable to complete the
number by summoning other jurors.

SEc. 150. If the plaintiff fail to attend at the time appointed for Plaintir
hearing the complaint, in person, by agent or atterney, and pro- IMhgR min
secute his action, he shall be non-suited, and the defendant shall
recover his costs. b

SEC. ]:51. If the defendant fail to appear at the $ime appointed Proccedings
for hearing the complaint, the justice may proceed ex parte, or ad- fendant fais
journ the cause at his discretion, but he shall not adjourn for a o 2reesr.
longer time than ten days, nor to any other place, than that named
in the summons for the hearing of the cause. i

Sec. 152. If the defendant appear, he shall, before the trial, file petendant
his answer in writing, and under oath, in which he shall set forth srer, so
all matters in excuse, justification, or avoidance of the allegations

in the complaint.
19
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mries.  Sre, 158. The jury shall consist of six persons, unless the parties
Number o 2gTee on a_less number, and when duly empannelled and sworn
dnrersimode the justice shall cause the complaint to be read to them, and then
call on the plaintiff; to support the same by proof; but the plain-
tiff shall not be required to make further proof of the forcible
entry and detainer, than that he was lawfully possessed of the pre-
mises; and that the defendant unlawfully entered, and detains the
same.
Verdict for  SEC, 154, If the jury on the trial ind the defendant guilty, the
BT Justice shall record ﬂ:eyverﬂict, and give judgment thereon,y’with
costs, and also issue a writ of restitution, dJirec'ted to the sheriff, or
constable, to cause the plaintiff to be repossessed of the premises,
to which shall be added a elause commanding the officer to levy
the costs, off the goods and chattels of the defendant.
Yerdict tobe Skc. 165. The verdict of the jury shall be in writing, and shall
% be in the form, or to the effect following: :

ts form, “We the jury find the defendant guilty (or if in favor of the
defendant, ‘not guilty”) of said forcible entry and detainer in
manner and form 2s the plaintiff in his complaint hath alleged,” or
the jury may find the defendant guilty as to part and not guilty
as to the balance of the charge, as laid in the plaintiff’s complaint;
if so, they shall state it specially in their verdict.

Verdict  of  SEC, 156. When tlie jury find a verdict of “not guilty” gene-
POt rally for the defendant, the{rerdict shall be so recor§:d, {mdg the

Jjustice shall enter judgment against the plaintiff for eosts, and issue
execution therefor against his goods and chattels.

New wial.  Spc. 157, In all cases of forcible entry and detainer, the justice
shall have power to grant a new trial, if the same be applied for
on the day the verdict is rendered, and good cause be shown on
affidavit therefor, which shall be within ten days after granting
the same; but not more than one new trial shall be granted to
either party.

Merits ~of  SEe. 158. The estate or merits of the title shall in no wise be in-

pemooted.  QUired into, on any ecomplaint for a forcible entry and detainer.

Possession  SEC, 159. Three years guiet possession of the premises, immedi-

Years, a mea ately preceding the filing of the complaint, by the party complained

In et of, or those under whom he holds, may be pleaded by any defend-
ant, in bar of the plaintiff’s demand of possession, unless his estate
therein be ended.

When “‘poa- Skc. 160. The person, entitled toany premises, may recover pos-

be recovercd Session thereof in the manner hereinbefore provided in the follow-
ing cases:

1. When any person shall hold over any lands, or tenements,
after the time for which they are demised, or let to him, or to the
person under whom he holds, or contrary to the conditions, or
covenants of any lease or a%reement under which he holds; ‘

2. When any rent shall hayve become due, or any such lease or
agreement, and the tenant Or person in possession shall have ne-
glected or refused for ten days after demand of the possession,
made in writing, to deliver up possession of the premises, or pay
the rent so due;
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- 8. When any person shall continue in possession of any pre- mrmkis
mises; sold by virtue of any mortgage or execution, after the ex-
piration of the time, limited by law, for the redemption of such
prir.m%?iign any tenant at will or by sufferance shall hold over
after the determination of his estate by a notice to quit, as pro-

i law.
w%fc.b {ﬁl.wWhen the plaintiff shall file a complaint for an un- Sustice may
lawful detainer, for any one of the causes mentioned in the last Liou a
section, it shall not be necessary for the justice to issue a venire %<
for a jury, at the time of issuing the summons, but the justice shall,
av the time of trial, proceed to hear and determine the complaint,

unless either party shall call for a trial by jury, in which case the

justice shall issue a venire in the same manner, and the same pro-

ceedings shall thereupon be had as in cases of forcible entry and

detainer.
Sec. 162. When the action shall be brought to recover the pos- Action  to
session of premises demised, or let, for the reason that the tenant, or payment ot
erson in possession, has refused or neglected to }{’ay the rent due; ™ &
it shall be lawful for the defendant, at any time before judgment,
to pay to the {'luétice for the plaintiff, the rent then in arrear, with
interest, and the costs of the action, and thereupon no writ of res-
titution shall be awarded.
Skc. 163. The justice shall have the same power to adjourn in Adjourn-
actions for forcible entry and detainer as in other cases. - o
SEc. 164, Neither the judgment, nor anything contained in this juagment
chapter, shall bar or prevent the party injured, from bringing an ™o 2
action to recover the possession of the premises, or to recover 4
damages, for the trespass or injury committed, against the aggressor
or party offending.

TITLE XIV.

: Action to recover Possession of a Mining Claim.

SEc. 165. Complaint, how made and what to contain.
166. Proceedings upon filing complaint. ) .
167. Custom, &e., of the diggings, evideuce when not in conflict with law.

SEC. 165. Any person, claiming the right to the occupancy and comptaint.
possession of a mining claim, withheld by another, may make com-
plaint in writing, and on oath, to a justice of the peace of the
county, in which the mining claim 1s situated, setting forth the
facts constituting his right to such possession and occupancy, and
such a description of the mining claim as can conveniently be
given, and that the defendant wrongfully withholds the possession
from hiﬁ6 b

SEC. 166. Upon filing such complaint, the same proceedings shall Proceedings
be had before the justi%e, as in acltaions for a forci’k?le entry End dos congiaiat,
tainer, and if judgment be rendered for the plaintiff, a writ of res-
titution may in like manner be issued to place the plaintiff in
possession of such mining claim.

Skc. 167. In an action to recover possession of a mining claim, Customs,
proof shall be admitted of the customs, usages or regulations, estab- evidence,
lished and in force at the bar, or diggings embracing such claim;
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e 5. and such customs, usages, or regulations, when not in confliet with

the laws of the United States, or of this territo 11 o
decision of the action. 4 o it gwem.j%l?i :

TITLE XYV,
Of Proceedings for Contempts before Justices of the Peace.
Sec. 168. When justice may. punish for contempt.

169, Contempt how punished. : '
170. No person to be punished for contempt without a hearing.
171, Offender, if present may be arraigned. ;
172. Warrant for contempt ; its form.
173. Uonyiction to be entered in docket,
174. Warrant of commitment when to issue.
Then o SEc. 168. Tn_the following cases, and no others, a justice of the
pusish for peace may punish for contermpt: s :
i 1. Persons guilty of disorderly, contemptuous, and insolent be-
hayior towards such justice, while engaged in the trial of a cause
or in rendering judgment, or in any judicial proceeding, which
tends to interrupt such proceedings, or impair the respect due to
his authority ;
2. Persons guilty of any breach of the peace, noise, or disturb-
ance, tending to interrupt the official proceedings of such justice ;
3. Persons guilty of resistance, or disobedience to any lawfal
order, or process, made or issued by him. '
itanc 1 1 SEC. 169. Punishment for contempt may be by fine, not exceed- -
ed. ing twenty-five dollars, or by imprisonment in t{e county jail, not
exceeding two days, at the discretion of the justice, unless other-
_ wise provided by the statute.
Noperson to  SEC. 170. No person shall be punished for a contempt before a
without 4 jUStice of the peace, until an opportunity shall have been given to
him to be heard in his defence ; and for that purpose, the justice
may issue his warrant to bring the offender beigre him.
Arsaiga- SEC, 171. If the offender be present, he may be summarily ar-
d raigned by the justice, and proceeded against in the same manner,
as if a warrant had been previously issued, and the offender ar-
rested thereon.
mufwur-f SEkc, 172, The warrant for contempt may be in the following
orm :

Territory of Oregon, | __,
County of ot s ol
To the sheriff or any constable of said eounty :
In the name of the United States, you are ﬂereby commanded
~ to apprehend A. B, and bring him before J. P., one of the justices
of the peace of said county, at his office in said county, to show
cause why he should not be convicted of a contempt, :leleged 0.

have been committed on the day of A.D. 18
before the said justice, while engaged as a justice of the peace in
Jjudicial proceedings.

Dated this day of g A D18

J. P., Justice of the Peace.

Conviction RO, 173. Upon the conviction of any person for contempt, an
indocket,  entry thereof shall be made in the docket of such justice, stating
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the particular circumstances of the offence, and the judgment ren- TIMe 1.
dered thereon, and may be in the following form :
b

Tmilory Gf Oregm: } S5 :

County of .

W hereas on the day of ,A.D.18 , while the un- ¥orm.
dersigned, one of the justices of the peace, of the said county, was
engaged in the trial of an action, between C. D., plaintiff, and E. F.,
defendant, in said county, A. B, of the said county, did interrupt
the said proceedings, and impair the respect due to the authority
of the undersigned, by (here describe the cause particularly); and
whereas the said A. B, was thereupon required by the undersigned
to answer for the said contempt, and show cause why he should
not be convicted thereof; and whereas the said A. B. did not show
cause against the said charge. Be it therefore remembered, that
the said A. B. is adjudged to be guilty, and is convicted of the con-
tempt aforesaid, and is adjudged by the undersigned, to pay a fine
of dollars (or be imprisoned, &ec.)

Dated this day of M gl M L 03
J. P., Justice of the Peace.

Skc. 174, If any person convicted of a contempt be adjudged to Warrast of
be imprisoned, 2 warrant of commitment shall be issued by the men.
justice; if he be adjudged to pay afine, process ma\.{1 be issued to
collect the same, and when so collected, it shall fort with be paid
by the justice into the county treasury.

TITLE XVL

Certiorart and Proceedings thereon.

Sgc. 115, Removal of cause to district court by certiorari.
176, When afidayit for certiorari to be filed and what to contain.
177, Writ to issue upon filing afidavit and undertaking.
118, Cerborari not to stay proceedings, unless undertaking be given.
179, Service of writ, and certificate of undertaking.
180. Copy of afidavit to be served with writ.
181. Justice may be compelled to amend retura.
182. When cause may be brought on to argument.
183. Judgment of district court how given.
184, Restitution when awarded.

Sko. 175. If any person shall conceive himself injured by error in Certiorari.
any process, proceeding, judgment, or order given by any justice
of the peace within this territory, it shall be lawful for such person
to remove such process, proceeding, judgment, or order, to the dis-
trict court as hereinafter provided.

See. 176. Within twenty days after the rendition of the judg- Amaavi,
ment, or if the error be committed after judgment, then within §.5 Rt
twenty days after such error was committed, the party applying to cont=-
for such certiorar, his agent,'or attorney, shall file in the office of
the clerk of the district court, for the proper county, an affidavit
stating that in his belief there is reasonable cause for granting such
certiorart, for error in such judgment or proceeding%ettiug forth
the ground of error alleged) and that the application is made in
g‘ooﬂaith, and not for the purpose of delay; and further shall
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Jrie 16 execute a written undertaking to the adverse party, with
~ more sureties, to be approved by the clerk, ina Eumyxiot. excgggi;r
one hundrgd dollars, to the effect that he will pay all costs thagt
may be adjudged against him in the district court. )

e when  Sgc, 177. Upon filing the affidayit and executing the undertalk.
ing mentioned in the last section, the clerk shall issue a writ of
certiorari, directed to the justice committing the alleged error
commanding him to make return as to all the facts contained iﬁ

o such affidavit, and of all the Pr_oee‘édin%s in the case.

L’L‘}S.;’f““:ﬁ g E:sf(.}j?& Tll;'x:- writ of certiorars shall not stay the execution of

auless o b€ judgment fore the Jjustice, unless the party applying therefor,

given, s agent, or attorney, shall, in lieu of the un erta.ging mentioned
1n section one hundred and forty-three, execate a written under-
taking to the adverse party, with one or more sufficient sureties
to be approved by the clerk, in double the amdunt of the Jjudg-
ment and costs, rendered before the justice, to the effect that the
party app]yngg will prosecute the wnit of certiorars to final judg-
ment, and abide the order the court may make therein,

ot SEC. 179. The writ of certiorars shall be scrved on the Jjustice
within ten days after it has been issued, and if an undertaking be
executed in pursuance of the last section and a certificate of the
clerk to that effect, be served on the justice, all further proceed-
ings in law in such case shall cease, and if the execution shall
ﬁfve issued on such judgment, the justice shall immediately recall

e same,

Copy o att-  SEC. 180, Upon the service of a writ of certiorari to rev

servea with Judgment, it shall be the duty of the party, serving the sag:etz

writ, deliver at the same time to the justice a copy of the affidavit on
which the certiorar’ was procured, and the justice shall make a
special return as to all the facts contained in"such affidavit and of
the proceedings in the case, and annex a copy thereof to the writ
and shall file the same with the clerk of the district court, within ten
days after the service of the writ, together with all the papers in
the action ; and he shall also certify the time when the writ was
served upon him. i

Justice may SEC. 181, The district court shall have power to compel such

Jed toamena JUStice to make or amend such return by rule, attachment, or

rewm: mandamus, as the case may require.

Suse ohen  SEC. 182. When the writ of certiorars and return shall be filed
with the clerk, the case may be brought on to argument before the
district court, or judge thereof at any time thereafter, according to
the statutes relating thereto. i

Judguent, | Spo. 183. The district court or ;ﬂudge shall, after hearing the

S urk 338 case, give judgment as the right of the matter may appear, without

Sant. 253, - Tegarding technical omissions, imperfections, or defects, in the
proceedings before the justice, which did not affect the me’rjts, and
may affirm or reverse the judgment in whole or in part, and issue

g execution as upon other judgments rendered before said court.

whenaward. OEC: 184. If a judgment rendered before a justice be collected,

od. and afterwards be reversed by the court above, such court shall
award restitution of the amount so collected, with interest from the
time of collection, and execution may issue thereon.
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TITLE XVIL TITLE 17.
Of Appeals to the District Court.

Ero. 186. Who may appeal.
d how taken, ) i
;g?f iggﬁ ;:-h:t:; rcl;r proceedings 10t allewed unless undertaking be given.

rit titution not to issue, unless appellant execule undertaking.
}23 .ﬁé&f :gs stay proceedings alter undertaking is filed. .
190‘ Justiee to give oeniﬁcs,te_of' a;;pea_a.l ; stuy of procesding on execution.
1‘9.1' Appellant when to furnish disrict court with transcript of docket,
192: Tseue to be tried without new pleadings.
193. Court may corepel justice to give transeript, &e, :
194. Appeal when not to be dismissed for defective undertaking.
195, Judgment agsinst appellant, how rendered.

. 185. Any person considering himself aggrieved, by any :;::al. may
.uds;genfir degsign of a justice of the peace, except judgment I;ly Hill, 412.
confession, may in person or by his agent, ap eal therefrom to the
district court of the same county where the judgment was rendered,

ision made. ’
orstgg %.%cf;s Such appeal shall be taken within twenty days after How taken
the judgment is rendered, or the decision made, and shall l‘;)e b)}
filing 2 notice of appeal with the justice, and serving a copy thereo

on the adyerse party, or his attorney.

Spc. 187. No appeal shall be allowed in any case unless a written Dnaertukiog

. undertaking shall be executed on the part of the appellant, by one .o &

“ or more sureties, in the sum of one hundred dollars, to the effect Berb. 17851
:hat the appella;lt will pay all costs which may be awarded against ¢ do. LA
him on the appeal ; or if astay of proceedings before the justice be procecdings.
claimed, an undertaking, with two or more surelies, in a sum ecfual
%o twice the amount of the judgment, to the effect that the appellant
will pay the costs and judgment, provided the judgment appealed
from be affirmed, or if :.Elrmed only in part, then to the extent in

ich it may be affirm )

W’Ig(é%‘li;—é yIf the judgment appealed from direct the delivery of et
the possession of premises, in an action of forcible entry and detainer, toissie.
or 0?2 mining elaim, a writ of restitation may be issued and executed

unless 2 written undertaking be entered into, on part of the appel-

Jant, with two or more sureties, to the effect that during the pos-

session of such premises, or mining claim by the appellant, he will
not commit, nor suffer to be committed, any waste, destruction or
injury thercon, and that if the judgment be affirmed, he will pay
the value of the use and occupation of the premises,or mining
claim, from the time of the appeal until the delivery of possession
thereof, and all costs of the appeal. The amount of such undertak-
ing shall be fixed by the justice, before whom the action was tried.

Bc. 189. Upon an appeal being made, and an undertaking filed Btay of pro-
to stay all proceedings, the justice shall allow the same, and make $eioeg,
an entry of such allowance in his docket; and all further proceedings wdertaking
on the judgement before the justice shall thereupon be suspended ;
and ifin the mean time, execution shall have been issued, the justice
shall give the appellant a certificate that such appeal hasbeen allowed.

Skc. 190. On such certificate being presented to the officer hold- ertiscate of
ing the execution, he shall, forthwith, release the propert of the Spees. By
defendant, that may have been taken on exeeution, and if the body &
of the défendant have been taken on execution, he shall be dis-
charged from imprisonment.
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TTELS. Skc. 191. On or before the first da

A
fbpellané to COUTt, next after the appeal have been taken, the a

. 7 S : ell .
cript ofdock. fgl;ilgh tl;? d,zstnct court with a transeript of all thepgntr?ensf ;hall,
Justice’s docket relating to the case, together with all the If;%?

fi?es e::’l}(lii ‘?hﬂ;%raﬁagers relating to the action, and filed with the Jus
the ling of he certified by such justice tobe correct, and 4 of;
e afgthe such transcript, the district couxt shall become <
ol ol asc?ﬁeéb?glnci shall »prtlaceed in the same mannver, as neay
. ’ L .‘
s as l%1&1’6;111 otherwise prov?ﬁlegdlfml RS o, ot
ue, 3 :
T, Now i I;Efz‘:.0192. The issue before the justice shall be tried in the dis-
3 urt, without other or new pleadings, unless otherwise dj
Court  may mggc bl};);he[}?o“ﬂ- 5
compel just- - 195, Upon an appeal being made and allowed, the disiri
ice to giv ey s
oL gg;li!:e;n&)yil;:grule aﬁd attachment, compel the justice to niadk]: tar;c(;
 the appellant a certified transcript of the ings
;IPCEI paying to such justice the fees al]ow];d by lawpgf igi:}gns’
o‘;ih :Ezg?:;%t, anlc)is ;vhgnleiver the court is satisfied that the retyrn.
s substantially erroneo ive, 1
g ang ;;ta:\lﬁmeNnt compel himyto amengstlgg ;i:;'ia;twe, WA
poul S0t 1o - 194, No appeal allowed by a justice shall be dismi
be dismissed. ?)Z?‘g?é]:hf mt.hte:. uqd«:irtaking being de'f]ective, if athe Zggﬁfsﬂﬁ?
otion 1s determined, execute and file in the distri :
such an undertaking as he should h thellon
of thaho ave exeeuted by the allowance
s ofguch ggfec 1: pay all costs that shall be incurred by reason
Sgataet EC. 195. In all cases of a istri i
- . ppeal to the district eo
appellant :;Eilzng:‘vig: su;}: couﬁt thg Judgment be againss the:] ;;;;gllgztﬂi]g
) Jpart, such judgment shall be rende i i
and his sureties in the undertaking for the ap;:ﬁ. s s

TITLE XVIII.
OF Qualifications of e

SEC. 196. Qualifications of sureties.
197, Bail, how to justify,

¥

198. Allowance when to be indorsed on undertaking,

Qualiien- Sec. 196. The qualifications of sureti
ties: ™™ takings required by this chapter, shall be"’i’s‘}.‘;n?“ersfevem] under-

1. Hach of them shall i
h0édeﬁawithin the c,-ot:ﬂ?'t{;be e househo]der, g
. Each shall be worth double the amount in -
taking, over and above all his debts and Iia%ialgfi%ﬂmex%]i; nder}
prcé%‘zrt{&xe?pt fx};om execution, 2 yir
Buil, how to . 197. For the purpose of justificati i
dustity. — ghall attend before thepjugtice at ghe time :ﬁghgﬁig finﬂt]ﬁesﬁﬂﬁfs
and may be examined on oath, on the part of the adverse arte-’
touqhmg his sufficiency, in sach manner, as the justice i£ hlps di'gr
cretion may think .Eroper. The examination shall be reduced to
—— writing and subseri ed by the sureties, if required,
when - SEC. 198, If the justice find the sureties su‘il‘ﬁcient he shall annex
L the examination to the undertaking, indorse his allowance thereon,

y of the term of the distries
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and file the same, and the officer shall thereupon be exonerated TrruE19.

from all liability.
TITLE XIX,
Of Crimanal Proceedings before Justice of the Peace.

Sgo. 199, Jurisdiction of justice.
200, Justice when to issue warrant,
201, Criminal cases to be entered in separate docket, and how.

502, Proceedings on return of warrant.

203. Accused may give bail
904, Complaint to be read to accused and he be required to plead.

205. When court to try issue.

206. Proceedings when defendant pleads guilty.

907. When justice to make list of jury ; striking of names therefrom.
908, When justice to direct person to strike names from list; issue of venire.
209. Duty of officer to whom venire is directed.

910. Deficiencies in jury, how supplied.

211. New jury, when to be summoned.

213. Kither party may challenge for cause,

213. Oath to be administered by justice to jurors.

214. Proceedings of jury after being sworn.

215. Verdict how delivered,

216, Judgment of justice, &c.

217. Discharge of accused, when judgment for costs against complainant.
218, When person convicted may appeal to district court.

219, Judgment, how executed.

920, Jurors and witnesses liable for contempt as in civil cases.

221, Justice to make certificate of conviction.

992, Certificate, when and where to be filed.

223. Certificate and certified copy evidence.

SEc. 199. Justices of the peace shall have power to hold courts, yurisaction
subject to the provisions hereinafter contained, to hear, try, Bl otimsiice,
determine the charges, for offences arising within their respective
counties, where such jurisdiction is conferred upon them by any
law of this territory.

Skc. 200. Upon complaint made to any justice of the peace DY when to -
any person, that any such offence has been committed within the sue warrant.
county, he shall examine the complainant on oath, and the wit-
nesses produced by him, and shall reduce the complaint to writing,
and cause the same to be subscribed by the complainant, and if it
shall appear that such offence has been committed, such justice
shall issue his warrant, reciting the substance of the complaint, and
requiring the sheriff, or constable, to whom it is directed, forthwith
to arrest the accused, and to bring him before such justice, or
some other justice of the same county, to be dealt with according
to law; and in the same warrant may require the officer to sum-
mon such witnesses as shall be named therein to appear and give

evidence at the trial.

Sgc. 201. Every justice of the peace shall keep a separate docket oriminal
for eriminal cases, in which he shall enter the Territory of Oregon e
as plaintiff, and the accused as defendant, and he shall make all
such other entries as are required in civil cases.

_ Sge. 202. On the return of warrant with the accused, the said Proceetings
justice shall proceed to hear, try, and determine the cause within Jaraat.
one day, unless continued for cause.

Src. 203. From the time of the return of the warrant until the Acused may
time of the trial, the accused may give bail, with one or more il

o
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e 19, surefies, to be approved by the justice, for his appearance, at {1
time fixed for the trial; or in thJe even,t of failurg E:;o to do,’ maytﬁg
committed to jail for safe keeping, by order of said Justice, or lefy
in the custody of the arresting officer.

seerrent fo SEC. 204, The charge made against the accused as stated in the

accused, &e. cOmplaint, shall be distinctly read to him, and he shall be requireq
to plead thereto, which plea the justice shall enter in his docke.
if the accused refuse to plead, the justice shall enter the fact, with
the plea of not guilty, in behalf of such accused.

When court Skc. 205, If the plea of the accused be not guilty, and a trial by

ry issue. o 5 3 : "
Jury be expressly waived by him, the justice shall proceed to t
such issue, and to determine the same, according to the evidence
which may be produced against, and in behalf of such accused.

It detendant SEc. 206. If the accused shall plead guilty to such charge, the

Bleads ity S atine. shall thereupon conviet him of the offence charged, and
render judgment thereon.

Then jut Spe 9207 After the Jjoining of issue, and before the justice shall

Juylist. proceed to an investigation of the merits of the cause, unless the
accused shall expressly waive his right to a trial by j ury, such
Justice shall make a list in writing of the names of eightéen inhabi-
tants of the county, qualified to serve as jurors in the courts of
record in this territory, from which list the complainant and ac-
cused may strike alternately one name, until each shall have stricken
out six names,

Tmenjustice  SgC. 208. In case the complainant or accused shall neglect to

person to Strike out such names, the justice shall direct some suitable disine

e ot terested c{)erson to do so, for either or both of the parties so neglect-
ing; and upon such names being struck out, the Jjustice shall issue
a venire directed to the sheriff, or any constable of the county,
commanding him to summon the six persons, whose names shall
remain upon such list, to appear before such justice, at the time
and place to be named therein, to make a jury for the trial of such
offence. y :

Venire. SEC. 209. The officer, to whom such venire shall be delivered,
shall summon such jury personally and shall make a list of the
persons summoned, which he shall certify and annex to the venire,
and return the same with the venire, to the justice, within the time
specified.

Deficiencies  OEC. 210. If any of the jurors named in such venire shall fail to

fnjuy. attend in pursuance thereof, or if there shall be any legal objection
to any that shall appear, the justige shall supply the deficiency by
directing the sheriff, or any constable who may be present, and dis-
interested, to summon any of the bystanders, or others who may
be competent, and against whom no cause of challenge shall ap-
pear, to act as jurors in the cause.

New jury.  SEC, 211. If the officer, to whom the venire shall have been deli-
vered, shall fail to return the same, as thereby required, or if the
jury shall fail to agree, and shall be discharged by the justice, a
new jury shall be selected and summoned, in the same manner, and
the same proceedings shall be had, as herein prescribed, in respect
to the first jury, unless the accused shall consent to be tried by the
Justice, in which case, he shall proceed to the trial of the issue, as
if a jury trial bad been waived.
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Sro. 212: In all trials for criminal offences before a justice of the mrrue 19,
peace 'eithe;r party may challenge any juror for cause as in ¢ivil cpanenge.
1

©ascs,

Skc, 213. The justice shall administer the following oath or affir- Juror's dath,
mation to the jurors:

ch of you, do solemnly swear (or affirm) J;hat you will

3130;1&;!11;;15; try this canse between the Territory of Oregon and

i , the accused, and a true verdict give according to

law. and the evidence, unless discharged by the court—So help
] «

you God.

. After the jury shall have been sworn, they shall sit sury, tow
togSe]igler?,I:nd hear the Jprgofs, and allegations in the case, Which toproceed.
chall be delivered in public, and in the presence of the accused ;
and after such proof and allegations, the jury shall be kept together
in some convenient place until they agree on their verdict, orlare !
discharged by the justice; and the sheriff; or a constable shall be
sworn to take charge lof the .]Lél:y, in like manner, a5 upon trials in
justices’ courts in civil proceedings. _ )

Jusélgg,szios. ‘When the}}urors ha{.gre agreed upon their verdicf, they Verdiet, 21
shall deliver the same to the justice publicly, who shall enter 1t in [R50
th(Flzgflé(ité. When the accused sha_]l be tried um_ler j:he Provisions yuagment.
of this chapter, and found guilty, either by the justice or jury, or

shall be convicted of the charge made against him on a plea oﬁ'

guilty, the justice shall render judgment thereon, and inflict suc
punishment, either by fine or imprisonment, or both, as the nature

of the case may require ; but such imprisonment shall, in no case,

exceed the limit fixed by law, for the offence charged.

Sgo. 217, Whenever the accused, tried under the preceding pro- Discharge of
visions of this chapter, either by the justice or by a jury, shall be
acquitted, he shall be immediately discharged, and 1f the justice,
before whom the trial is had, shall certify in his docket that the
complaint was wilful and malicious, and without probable cause, I
he sgall enter a judgment against the complainant to pay all the ZErEerit
costs, which shall have accrued upon the trial, and unless he enter &
into an undertaking to this territory, with one or more sareties, to
pay such costs in thirty days after the trial, execution shall issue
therefor. 2 -

Skc. 218. Whenever the accused, tried under the preceding pro- Person con
visions of this chapter, either by the court or the jury, shall be con- T8,
victed, he may appeal from the judgment of the justice to the dis- .
triet court of the county—Provided, the person so convicted shall, p i,
within tendays after the judgment, enter into an undertaking, with
one or more sufficient suretics, conditioned to appear before said
court, and abide the judgment of the court therein ; and the justice
from whose judgment an appeal is taken, shall make a return of
the proceedings had before him, and shall cause the warrant
and return, together with any undertakings, to be filed with the
clerk of the district court, on or before the first day of the term of
the district court, next after the appeal is taken; and the com-
plainant and witnesses, may also be required to enter into under-
takings with or without sureties, in the discretion of the justice, to
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TITLE 29, agpear at said district court, at the time last aforesaid, and abide
the order of the court therein, b
Judgment, — See. 219. If the accused be convicted, and sentenced to be ime
ted 4o, prisoned, the judgment shall be exeeuted by virtue ofa warrant of
commitment, under the hand of the justice, specifying the particy.
lars of such judgment, and directed to the sheriff or any constable of
the county in which the conviction shall be had. If such accused
be convicted and adjudged to pay a fine and costs, the justice shall
1ssue an execution to collect tEe same, which shall be returnable ag
executions in civil cases. -
fenalty on  SEC. 220. In case any person, summoned to appear before any
witnesses for COUrt held by a justice of the peace, pursuant to the provisions of
defaul & this chapter, as a juror or witness, shall fail to appear, or if any
witness appearing, shall refuse to testify, he shall ﬁ: liable to the
same penalties, and may be proceeded against in the same manner,
as provided by law in respect to jurors and witnesses in justices;
courts in civil proceedings.
Certicateor  SEC. 221. Whenever any conviction shall be had before a court,
" held by a justice of the peace, the justice, by whom such ecourt
shall haye been held, shall make a certificate of such convietion
under his hand, in which it shall be sufficient, briefly to state the
offence charged, and the conviction and judgment thereon, and if
any fine has been collected, the amount thereof.
b Tobe  Sec. 222. Within twenty days after such conviction, the said
’ Justice shall cause such certificate to be filed in the office of the
clerk of the district court of the county in which the conviction
shall have been had.
eTobeerl- Sme., 223, Every certificate of conviction made and filed under
" the foregoing provisions, or a duly certified copy thereof, shall be
evidence in all courts and places of the facts therein contained.

TITLE XX,

Miscellaneous Provisions in Criminal Cases.

SEec. 224. Assault, battery, or afiray, how punishable,
225. When indictable,
226, Justice not having jurisdiction, how to proceed.
227. Powers of justice for preserving public peace.
228. Breach of recognizance to be certified to district court.
229, Fines to be paid county treasurer. :
230. Penalty for neglecting to pay over money collected for fines.
231. County when to pay costs.
232, Justice may require complainant to pay costs.

Assanlt, &, SEC. 224. No assault, battery, or affray, shall be indictable, but

et P g]] such offences shall be prosecuted and determined in a summary
manner by complaint before a justice of the peace, and on convie-
tion thereof, the offender may be punished by fine not less than
five nor more than one hundred dollars, according to the nature
of the offence.

Cortain s Spe, 225. The last section shall not extend to the trial of any

dietable.  case of riot, or unlawful assembly, nor to any assault with intent
to murder, kill, maim, rob, or commit a rape, but such offences

Sustios. 1oy Sha11 De punishable by indictment in the district court.

to procecd SEC. 226, If, in the progress of any trial before a justice of the
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under the provisions of this chapter, it shall appear that the s 2.
accused ought to be put upon his trial for an offence, not cogniz- not having
able before a justice of the peace, such justice shall 1mm_ed1ate1y Jurisdiction
stop all further proceedings before him, and proceed as in other
criminal cases exclusively cognizable before the district court.

Sgc, 227. Justices of the peace shall have power to cause all Powers  of
laws, made for the preservation of the public peace to be kept, preserve
and in the execution of that power, may cause persons to be ap- Pullicpeace:

rehended, and require them to give security to keep the peace,
in the manner provided by law. And any justice may summon
to his assistance all persons present, whose duty it sha.l} be to aid
him in preserving the peace, and in arresting and securing tl_ne of-
fenders, and any person, who shall when summoned to aid in ar-
resting and securing an offender, refuse to %we his assistance shall
pay a fine, not more than twenty, nor less than five dollars, for the
use of the county. .

Skc. 228. In case of the breach of any recognizance, or under- Breachof re-
taking, entered into in a criminal case before a justice of the peace, “*""*"*"
the same shall be certified by the justice, and returned to the dis-
triet court to be proceeded in according to law. it )

Skc. 229. All fines, imposed by virtue of the provisions of this #ines to be
chapter, or any part thereof; collected by any justice of the peace, Fymuter ™
sheriff, or constable, shall within thirty days after the receipt
thereof, be paid over to the county treasurer, to be distributed ac-
cording to law.

Sec. 230. If any officer who shall have received any such fine, ﬁ:;élcl‘rmgf.or
orany part thereof, shall neglect to pay the same, pursuant to the
foregoing provision, it shall be the duty of the prosecuting attorney
immediately to commence an action therefor, and to prosecute the
same diligently to effect. g ditnet

Skc. 231, If any person accused shall, upon trial before a justice countywhen
of the peace, be acquitted, and the complainant be not adjudged to *P*¥ eot=
pay costs, as provided in section two hundred and seventeen, the
costs of prosecution on such a case shall be paid by the county ; and
in all cases when the person accused, shall be convicted, but if the
costs of prosecution cannot be collected from him, such costs shall
be paid by the county.

SEC, 282. The justice may, if he deem proper, require any com- Justice may

1 2 2 2 ] * require com-
plainant to give security for costs, as in civil cases, and if he refuse piajire %
the justice may dismiss the complaint. pay  costs.

FORMS IN CIVIL ACTIONS, IN JUSTICES' COURTS.

The following, or equivalent forms may be used by justices of
the peace 1n eivil actions, and proccedings under this chapter; to
wit :

FORM OF A SUMMONS.
Territory of Oregon, } &l

County of § L

To the sheriff, or any constable of said county :-

In the name _gf the United States, you are hereby commanded Form of sum.
to sammon C. D., if he be found in your county, to be and appear be- ==
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TITLE 20, fore the under & . "
— signed, a just : )
on the %y of Justice Of, ﬁilg peagi,l in and for said coy

. 3

noon, at his office in %
0 ans i iyi ic
and have you then and ther’e this w:ri?;r e Roiis e T

Given under my hand this day of 18
y .
J. P., Justice of the Peqce,

uty,

FORM OF A WARRANT.

Territory of Oreqos
Cbunty{;" Y1 } 2%
To ﬂi?] sﬁ;}eri&' or an 1;:cmsf;:ﬂ)le of said county :
I ofwar. ! Wae name of the United States, you are hereb
rant, to take the body of C. D, if he be fouﬁyd within you{ 22?3;1’1333
E{Bad

bring him forthwith befs i
; ore the undersigned, o justi
gie ]I?)Jea_ce, 1n and for said county, at his%ﬁicé inne it _]tlés:gses 3
g o :311113 : fli:;l atc‘:tltot; i} and_.dyolu are hereby commanded to g?:;
€ot to the said plaintiff, his :
have you then and there this VIif)I‘it. Bt fge o PO I

Given under my hand this day of 18
; .
J. P., Justice of the Peqce,

FORM OF SUBPENA.

Territory of Oregon
County of o } o

To the Ishetll']iff} or any constable of gaid county :

b. Of sube 1 the name of the United States. vou a i

. L S are h

rena to appear before the undersigned, one of ’t}};e justzcegrgt}? ythrequlred
‘in and for ,the said county, on the day of he
at _do clock in the ) noon, at his office in to
gIve evidence in a certain cause, then and there to be tried between

1 7

A. B, plaintiff, and C, D., defendant, on the part of the plaintiff

(or defendant as the case may be),
Given under my hand, this day of 18
A :

S P., Justice of the Peace,

FORM OF A VENIRE FOR A JURY,

Territory of Oregon, } i

County of
To the sheriff, or an i
y constable of said county -
B Ot ve- In the name of the United States, y)(;u are hereby" i

manded to summon six good and lawful m
en, of

and appear before the undersigned, one of tl;: jg:gg}g;:%l}n&y, o
in, and for said county, on the day of 18 1ecpeace_
) cloclli, in the noon of said day, at his ofﬁce’in &
Eioﬁ'm;n de (%J]%ry’d f(;r t‘?e trial gfha civil action, between A, B pIain:

, . 1., defendant, and have yoy t this wri

Given under my hand, this A 32; 3fn gihom ‘i’g&
]

J. P., Justice of the Peace,

o'clockin the -
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FORM OF EXECUTION. TITLE 20.

Territory of Oregom, | . .

County of )
To the sheriff, or any constable of said county :
Whereas judgment against C. D., for the sum of dol: Zone of exe-

lars, and for dollars, costs of suit, was recovered on the
day of ;18 , before the undersigned, one of the
justices of the peace, in and for said county, at the suit of A. B.;
These are therefore in the name of the United States, to command
you to levy on the goods and chattels of the said C. D., (excepting
such as the law exempts,) and make sale thereof according to law,
to the amount of the said sum, and the costs upon this writ, and
the same return to me within thirty days, to be rendered to the
said A. B., for his debt, intérest and costs.
Given under my hand, this day of +318
J. P., Justice of the Peace.

FORM OF EXECUTION AGAINST THE BODY.

Territory of Oregon, ;
County of } L
To the sheriff, or any constable of said county : .
Whereas judgment against C. D., for the sum of Ib. Against
dollars; and for dollars, costs of suit, was recovered on thebody.
the day of , 18 , before the undersigned, one
of the justices of the peace, in and for said county, at the suit of
A. B,, and an execution against his property, returned unsatisfied :
These are therefore in the name of the United States to command
?'ou, to take the body of the said C. D, and him convey and de-
iver to the keeper of the jail of the said county, who is hereby
commanded to receive and keep the said C. D. in safe custody in
prison, until the aforesaid sum, and all legal expenses, be paid,
and satisfied, or until he be discharged therefrom by due course of
law, and of this writ make due return within thirty days.
Given under my hand, this day of = i e
3 J. P., Justice of the Peace.

FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY, AFTER
EXPIRATION OF STAY OF EXECUTION.

Territory of Oregon
County of ’ } 4
To the sheriff, or any constable of said county :
‘Whereas judgment against C*D., for the sum of Iv. Of exo-

dollars, and for dollars costs of suit, was recovered on fitien
the day of ggams prim

ot , 18 , before the undersigned, one cival  and
of the justices of the peace, at the suit of A. B.; and whereas on "7 %
the ~  dayof ,18 , E. F. became surety to pay

the said judgment and costs in month from the date of

the judgment aforesaid, agreeably to law, in the payment of which

the said C. D. and K. F. have failed. These are therefore in the

name, &c., (as in the common form),
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TITLE 20. FORM OF WRIT OF RESTITUTION IN FORCIBLE ENTRY AND _TITLE 20.

DETAINER.

FORM OF ORDER IN REPLEVIN.
Territory of Oregon, } -

- Ofntg{l of : Tergtory foo"ey'm’ } sss
o the sheriff, or an t : : undy ¢
st Sy In the,nameyo%og}feabt?niotgza gl::ge‘;ntgéu are hereby come To the sheriff, or any constable of said county.
vin, manded to take the : Oy LS Whereas A. B. did make complaint in writing to the under- Form of writ

ed | e personal property, mentioned and described j
the within affidavit, and 'dell%erpthgr same to the laintiff, upéﬂ;
receiving a proper undertaking, unless before sucﬁ delivery the
defenda.nt_eqter 1nto a sufficient undertaking for the delivery thereof
to the plaintiff, if delivery be adjudged. ¥
Given under my hand, this day of » T8N

J. P, Justice of the Peace,
an

restitu-

signed, a justice of the peace in and for said county, against C. D., o, 0
of the said county, that he had been guilty of a forcible entry and
detainer, of a certain tract of land (or otheregossessions) of the said
A. B., and whereas a jury was empannelled and sworn to inquire
of said complaint, and did return their verdict, that the said C. D.
was guilty of a forcible entry and detainer of the following de-
seribed tract of land; to wit (here describe the premises, of which
the defendant is found guilty of forcibly entering and detaining);
and whereas judgment was entered thercon by said justice, and
that the said A. B. should have restitution of the premises; there-
fore, in the name of the United States, you are hereby commanded

FORM OF A WRIT OF ATTACHMENT.
Territory of Oregon, } gl

County Qf_ to cause the said C. D. to be forthwith removed from the premises’
To the sheriff, or any constable of said county : aforesaid, and that the said A. B. have peaceable restitution of the
b3 Otwit In the name of the United States, you are commanded to same, and also that you levy of the goods and chattels of C. D.

found in your county, the sum of dollars being the
amount of costs, on the trial aforesaid, together with
dollars for this writ and also your own fees, and make return of
this writ within thirty days next after the date hereof.

Given under my hand, this day of , 18

J. P., Justice of the Peace.

i, attach and safely keep the goods and chattels, moneys, effe y
credits of C. D,, (excepting such as the law éxempt};,j or s?)ts&?lzg
thereof as shall satisfy the sum of dollars with interest,
and costs of suit, in whosesoever hands or possession the same mé,y
be found in your county, and so provide that the goods and chat-
tels so attached may be subject to further proceedings thereon, as
th;a law requires; “and of ‘this writ make legal service, and (’1ue
return,

Given under my hand, this day of pd8i
J. P, Justice of the Peace,

FORM OF UNDERTAKING FOR AN ARREST.

Whereas an application has been made by A. B., plaintiff, m. orunger-
to J. P., one of the justices of the peace in and for CONET, ek
for a warrant to arrest C, D., defendant, founded upon an affidavit
of the said plaintiff, setting forth that, &e. (here state the cause for

the arrest) : Now therefore, we, A. B., plaintiff, and E. F., acknow-

FORM OF SUMMONS IN FORCIBLE ENTRY AND DETAINER.
Territory of Oregon, } "y

County of ledge ourselves bound to C. D. in the sum of’ dollars, to

To the sheriff, or constable of said county : pay all costs that may be awarded to the said defendant, and all
Tb. Of sam- Whereas A. B., of hath exhibited unto the under- @;_Lmahges which he may sustain by reason of the arrest, not exceed-
cible enry Signed, one of the éustlces of the peace, in and for said county, a e b um of dollars.
and detainer complaint against C. D., for a forcible entry and detainer of the Dated this day of , 18

following premises; to wit, ; therefore in the name ' 2B

of the United States, you are hereby commanded to summon the x B F.

said C. D,, if he be found in your county, to appear before the un-

dersigned on the _ dayof , 18 7 at o'clock FORM OF UNDERTAKING IN REPLEVIN.

in the noon, at his office in , then and there to make

Whereas, A. B., plaintiff, has commenced an action before J. 1. of un-

P., one of the justices of the peace in and for county, against fepierin®
C. D., defendant, for the recovery of certain personal property,
mentioned and described in the affidavit of the plaintift; to wit
(here set forth the pro%[srty claimed): Now, therefore, we, A. B,
_1a§nt1ﬁ"', E. F. and G. H,, acknowledge ourselves bound unto C.
D, in the sum of dollars, for the prosecutien of the action,

20

answer to and defend against the complaint aforesaid ; and you are
also hereby commanded to serve a copy of the said complaint, on
the said C. D., and of this writ make due return, with your doings
thereon. '
Given under my hand, this day of y 18 .

J. P, Justice of the Peace.
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miree 0. for the return of the property to the defendant, if return thereof R

be adjudged, and for the payment to him of such sum as may for
any cause be recovered against the plaintiff.
Dated the day of , 18

QE >

vB.
o 1
78

FORM OF UNDERTAKING IN ATTACHMENT.
Form of un-

e Whereas, an application has been made by A. B, plaintiff, to
e gl gt P., one of the jugg)ces of the peace, in and foz'r count ,’for
a writ of attachment, against the personal property of C. D., defen-
dant (a foreign corporation, a non-resident, or because he has as.
signed, secreted, &c.): Now, therefore, we, A. B., plaintiff, and B,
F., acknowledge ourselves bound to C.D. in the sum of
dollars, that if the defendant recover judgment in this action, the
plaintiff will pay all costs that may be awarded to the defendant,
and all damages which he may sustain by reason of the said attach-
ment, not exceeding the sum of dollars.
Dated the day of , 18

ApB:

FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT.
. To dis-

ol ‘Whereas, a writ of attachment has been issued by J. P., one
tachment.  Of the justices of the peace, in and for county, against the
personal @roi‘yerty of C. D., defendant, in an action in which A. B.
1s plaintiff: Now, therefore, we, C. D., defendant, E. F. and G. H.,
acknowledge ourselves bound unto J. K., constable, in the sum of
dollars, (double the value of the property,) engaging to
re-deliver the property attached ; to wit (here set forth alist of arti-
cles attached) : or pay the value thereof to the sheriff or constable,
to whom execution upon a judgment obtained by the plaintiff, in

the aforesaid action, may be issued.

Dated this day of , 18

C.D.
E. T,
G. IL

FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE, ON CLAIM OF

PROPERTY BY A THIRD PERSON.

. To in- Whereas L. M. claims to be the owner of, and have the right
demnify con=-

stables, _on t0 the possession of certain personal property ; to wit (here describe
g ote, it) : which has been taken by J. K., constable, in county,
#hird person. upon an execution issued by J. P., justice of the peace, in and for
the county of upon a judgment obtained by A. B., plain-
tiff, against C.D., defendant: Now therefore, we, A.B., plaintiff;
E. F. and G. H., acknowledge ourselves bound unto the said J. K.,

constable, in the sum of dollars, to indemnify the said
J. K. agamst such claim.
A, B.

E. F.
G.H.
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TITLE 20,

FORMS OF PROCEEDINGS IN CRIMINAL CASES.

The following or equivalent forms may be used by justices of
the peace, in criminal proceedings under this chapter :

FORM OF WARRANT.

Territory of Oregor, } s
County of :
To the sheriff, or any constable of said county : 1
Whereas A. B. has this day complained in writing, under Form o wat-
oath, to the undersigned, one of the justices of the peace in and for ™"
said county, that on the day of ,18 , at
in said county (here insert the substance of the complaint,
whatever it may be): Therefore, in the name of the United States,
ou are commanded forthwith to apprehend the said C.D., and
gring him before me to be dealt with according to law.
Given under my hand, this day of , 18

J. P., Justice of the Peace.

FORM OF AN EXECUTION.

Territory of Oregon. } v
County of o '
To the sheriff, or any constable of said county:
'Whereas at a justice’s court held at my office in said county, I, Exeou:
for the trial of C. D., for the offence hereinafter stated, the said C. ™"
D. was convicted of having on the day of s | T
in said county committed, (here state the offence,) and upon con-.
viction the said court did adjudge and determine that the said
C. D. should pay a fine of dollars, and dollars
costs ; and wﬁereas the said fine and costs have not been paid:
These are therefore in the name of the United States to command
you to levy on the goods and chattels, &c., (as in execution 1n civil
cases.)

FORM OF CERTIFICATE OF CONVICTION.
Territory of Oregon, )
o {,} egon, } s
At a justice’s court held at my office in said county, before m. Certif-
me, one of the justices of the peace, in and for said county, for the viotion.
trial of C. D, f]'or the offence hereinafter stated, the said C, D. was
convicted of having, on the day of , 18 , at
, in said county of , (here insert the offence,)
and upon conviction the said court did adjuge and determine that
the Bald (. D. should pay a fine of dollars, (01‘ be im=
prisoned as the case may be,) and the said fine has been paid to
me.
Given under my hand, this day of ,18

J. P., Justice of the Peace.
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SN FORM OF COMMITMENT UPON SENTENCE,

Territory of Oregon, } >

County of
To anyt constable, and the keeper of the common jail of said
county : \
Fuona ot exne- Whereas at a justice’s court, held at my office in said county,

sentence.  for the trial of C. D, for the offence hereinafter stated, the said (1.
D., was convicted of having, on the day of ; 189,
in said county committed, ?here state the offence,) and upon eon-
viction the said court did adjudge and determine that the said Q.
D. should be imprisoned in the commen county jail of said connty,
for days : Therefore, you the said constable are commandeq.
in the name of the United States, forthwith to convey and deliver
the said C. D. to the said keeper; and you the said keeper are
hereby commanded to receive the said C. D. into your custody in
the said jail, and him there safely keep until the expiration of said

days, or until he shall thence be discharged, by due
course of law.
Given under my hand, this day of , ST

J. P., Justice of the Peace,  °

FORM OF WARRANT TO KEEP THE PEACE.

Territory of Oregon, } i

County of
. of war- L0 the sheriff, or any constable of said eounty :
rat to keep Whereas, A. B. has this day complained in writing, and under

oath to the undersigned, one of the justices of the peace, in and for
said county, that he has just cause to fear, and does fear that C. D.
late of said county, will (here state the threatened injury, or vio-
lence as sworn to): Therefore, in the name of the United States,
you are eommanded to apprehend the said C. D., and bring him
forthwith before me, to show cause why he should not give surety
to keep the peace, and be of good behavior towards all the people
of this territory, and the said A. B. especially, and further to
dealt with according to law, .
Given under my hand, this day of S

J. P., Justice of the Peace.
FORM OF COMMITMENT TO ANSWER IN THE DISTRICT COURT.

Territory of Oregon g
County of , } e

To any constable, and to the keeper of the common jail of said

Ib. Commit-  county:

G Whereas, on the day of , 18 , A. B. made com-

trict court. - plaint in writing, and on eath, before the undersigned, one of the
justices of the peace, in and for said county, charging €. D. with
having on the day of , 18, "committed the crime of
larceny, (or other crime, as the case may be,) and the said O,
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avine b oht before and examined by me, and it being suf- zme 2.
Eﬁ?:,; ;;iﬁv}ﬁg.? me, that the said C. D, hgs in said county, com- —
mitted the erime of larceny (or other crime) by stealing one bay
horse, of the value of dollars, ofthe goods and chattels of the
said A. B.; and be, the said C. D. having failed to give bail for his
appearance to answer at the next term of the district court, in the
sum of dollars, as required by me: Therefore,in the name of
the United States, you, the said constable, are commanded forth-
with to convey and deliver the said C. D. to the said keeper; and
you, the said keeper, are hereby commanded to receive thejsaid C.

D. into your custody, in the said jail, and him there safely keep,
until he be discharged by due course of law.
Given under my hand this day of ;18 3
J. P., Justice of the Peace.

FORM OF COMMITMENT WHEN JUSTICE ON THE TRIAL SHALL
FIND THAT HE HAS NOT JURISDICTION OF THE CASE.

Territory of Oregon, } g
Caunty of A

To any constable, and to the keeper of the common jail of said Formofcon-

county : When justice

Whereas C. D, of &c., has been brought this day before the i fon™"
undersigned, one of the justices of the peace, in and for said county,
charged on the oath of A. B., with having on the day of
,18 , in said county, committed the offence of (here
state the offence charged in the warrant) and in the progress of the
trial of said charge, it appearing to the said justice, that the said
C. D. has been guilty of the offence of (here state the new offence
found on the trial, committed at the time and place aforesaid, of
which offence the justice has not final jurisdiction); and whereas
the said C. D. has failed to give bail in the sum of = dollars,
for his appearance to answer at the next term of the district court,
.as required by me: Therefore, in the name of the United States,

&c. (as in the last form).

FORM OF SEARCH WARRANT.

Tervitory of Oregon
Comy .oif egon, } -
To the sheriff, or any constable of said county:

‘Whereas A. B. has this day made complaint on oath, 10 5, gy of
the undersigned, one of the justices of the peace in and for said search war-
county, that the following goods and chattels; to wit, (here describe
them,) the property of the said A. B. have, within days
past, (or were on the day of , ) by some per-
son, or persons unknown, been stolen, taken and carried away out
of the possession of said A. B. in the county aforesaid ; and also
that the said A. B. verily believes that the said goods or a part
thereof are coneea.led‘iu or about the house of C. D. in said county
(describing the premises to be searched): Therefore in the name of
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omerens. the United States, you are commanded that with the necessary and
proper assistance, you enter into the said house (describe the pre-
mises to be searched) and then diligently search for the said goods,
and chattels, and if the same or any part thereof be found on such
search, bring the same, as also the said C. D,, forthwith before me
to be disposed of according to law,
Given under my hand, this day of ) 18- s

3. P., Justice of the Peace,

FORM OF RECOGNIZANCE TO APPEAR AT DISTRICT COURT.

e Bl Be it remembered that on the day of

. . . s ’
to wppear at 18 , before me a justice of the peace in and for said county, per-

SO sonally came C. D. and E. F., and acknowledge themselves each to

owe the Territory of Oregon dollars. The condition of

this recognizance is such that if the said C. D. shall personally a
pear at the district court of said county, on the first day of the
next term thereof, then and there to answer a charge of, (here
name the offence with which the party is charged,) and abide the
Jjudgment of said court, and not depart without leave of the same;
then this recognizance shall be voi£ : otherwise in full force,

C. D.
E.F.
Taken and acknowledged before me, this day
of , kG I

J. P., Justice of the Peace.

Sze. 293, This act shall take effect and be in forece from and
after the first day of May next.

Passed January 12th, 1854.

AN ACT TO ESTABLISH A PROBATE COURT AND DEFINE ITS DUTIES

AND POWERS. e

CHAPTER 1.

PROBATE COURT.

$z0. 1. Election of judge of probate, his term of office.
Title of probate court; its jurisdiction.
Election of probate judges how conducted.
Judge when to take oath of office; form of oath, bond and action thereom.
. Certain officers not eligible.
Power of judge of probate.
Extent of jurisdiction. N
May grant administration on estate of prisoners for life.
. Power of judge to cite witnesses, trustees, &c.
10. Jurisdiction over estates of persons under guardianship, &e.
. 11. Issue of process by judge of probate; seal of office.

12. Bheriffs, &c., to execute process.

* 13. Conrt of probate a court of record,

14, Judge of probate may punish for contempt.

15. Court of probate when and where to be held,

16. Cases when judge of probate shall not act as judge.

17. Administration in such ease granted by another fjudge of probate.

R P

=
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S50. 1B, Tudwe of probate when not to act, or Pracbice as attorney, &c. CHAPTER 1.
19. C ;g?noagdavm to be taken only by judge of probate. &

20. Appeal from decision of judge of probate, to district court.

lant; where to be filed X
g; ?83230;21;«?;}-:& An appeal with or without bond, when an insane person or

minor is a party. A i
23, Appeal when and where cognizable ; proceedings on appeal.
24, Transeript of proceedings to be sent to appellate court.
25, Stay of proceedings after appeal allowed.
26, Appellate court may affirm or reverse decree.
97. Trial of facts on appeal.
28. (osts in probate court. . . iy -
29. When judge of probate may issue commission to justice to administer cath.
30. Probate of will, &c., not to be granted after twenty years. b
31.- Act when to take effect.

Sgo. 1. Be it enacted by the Legislative Assembly of the Territory of
Oregon, That there shall be elected by the qualified electors, in Bieotion o
each of the organized counties of this territory, at the general elec- *%6%
tion, one judge of probate, who shall have the gualification of a
voter. 'The person duly elected and qualified, shall hold his office
for three years, unless sooner removed for mal-conduct in office,
and until his successor be elected and qualified. _

Ske. 2. The court established by this act, in each of the counties midle ol
of this territory, shall be styled “The Probate Court of the county Suiti?
of 7 with sucfl_x_ Bjurisdi_cnon as may be prescribed to such

urts by the laws of the territory.
¥ SEC. 33? All elections for judgej; of probate shall be conducted Elction how
and returns made, as preseribed by the act regulating general elec- ;
tions in this territory; and the clerk of the board of county com-
missioners shall issie a certificate of election to the person duly
elected under the provisions of this act. i X )

“Sgc. 4. Every person elected a judge of probate in this territory, Ouih ot
shall, within fifteen days after Teceiving his certificate, take and ™%
subseribe the following oath :

I, E. B, do solemnly swear (or affirm, as the case may be,) that
T will support the Constitution of the United States, and the laws
of this territory; that I will administer justice without respect to
persons ; and faithfully and impartially discharge and perform all
duties incumbent upon me as a judge of probate, according to the
best of my abilities.
Signed, E. B.
Territary of Oregon, county of ss:
Subscribed and sworn to before me, this, day of 3
18—. . G. D,
Clerl of the board of county commissioners, tn and for said county.

Said oath shall be indorsed on the certificate of election, and Juage'svona
filed, together with the certificate, in the office of the clerk of the
board of county commissioners for the proper county; and every
person elected a judge of probate shall, at the time of filing his
oath of office with the clerk, enter into bonds with the board of
commissioners for said county, with good security, to be by the
said commissioners approved, in the sum of five hundred dollars,
conditioned that he will deliver over to his successor all files, papers
and books belonging to the probate office; that he will keep in
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caarmert. good order the records of his court, with faithful and correct alpha-

bets and indexes to the same, and perform all other duties belo i .

ing to his office ; said bond shall be filed in the office of the clex

of the board of county commissioners. And any person aggrieved
by a breach of the conditions thereof, may, by suit upon the bond
in the district court for the | roper county, have judgment
against the judge of probate and ig securities, for such sum as he

may show himself entitled to, with costs and interest, at the discre- .

tion of the court,
cors ot SEC, 5. No sheriff, coroner, clerk of the district court, county
gible, commussiongr, or clerk of the board of county commissioners shall
be eligible to the office of judge of probate.
Power ot SEc. 6. The judge of probate for each county, shall have and
it fossess the following powers: Original jurisdiction in all cases re-

ating to the probate of last wills and testaments, the granting of

P'patgedts; letters testamentary and of administration, and revocation of the
" same, the appointing or displacing guardians over orphan mino
spendthrifts, and persons of unsound minds, and "the binding
orphan minors as apprentices: the settlement and allowance of all
accounts against estates, and of executors, administrators and
guardians; the hearing and determining all disputes and controver-
sies respecting wills; the right to exeeutorship, administration or
guardianship, and respecting duties and accounts of executors, ad-
ministrators or guardians ; the hearing and determining all disputes
and controversies between master and apprentice ; the hearing and
determining all suits and other proceedings instituted against exe-
cators and administrators upon any demand against the estate of
their testator or intestate. ;
St gt SEC. 7. His jurisdiction shall extend over the estates of all per-
" sons deceased, who, at the time of their decease were inhabitants
of, or residents in, the same county, and all who shall die without
the territory, leaving any estate within said county, or whose estate
may afterwards be found in said county.
Administra - SEC. 8. He may, upon the application of the party or parties in-

tion on es-

tate_of pri- terosted, grant administration on the estate of any person who, by

e ™" due course of law, shall be under sentence of imprisonment for
life, in the penitentiary, whether by commutation of a previous
sentence, or otherwise.

Power tocite  SEC. 9. He shall have authority to cause to come before him by

Tastae s, citation, all and every person or persons whom he may deem it
necessary to examine as witnesses, or who as executors, administra-
tors; guardians or otherwise, shall be intrusted with, or in any way
accountable for any lands, tenements, goods or chattels belonging
to any minor, orphan, or person of unsound mind, or the estate of
any deceased person; and may examine on oath or affirmation,
such pevson or persons, touching any such estate or guardianship,
before him ; and any such person summoned to appear before him,
who shall refuse so to appear, or when present shall refuse to be
examined as a witness, touching such estate or gnardianship, shall
be liable to be punished as for contempt,

Jurisaiction.  SEC. 10, He shall have jurisdietion in all matters relating to the
estates of such persons as are under guardianship, and the settle-
ment of the same; and his jurisdiction shall extend to whatever

- court of two or more ¢o
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; richtfolly come under his cpgpizance; and when cmaApTER1,
elsea;zaghgﬂ 12: ?L%‘lly bg within the jurisdiction of the probate
o = uuties, the court which shall first take cog-
pizance thereof, by the commencement of proceedings, shall retain

ce : :

- wzhout exclusively. {
th%iﬁmfithﬁ): %ha;oll have authority to issue whatever process may Tssue of pro-
be necessary for the discharge of his official duties, and he shall

have a seal of office.

Spo. 12. Sheriffs, their deputies, coroners and constables shall fgeggfg ffrcé-'

serve and execute all legal warrants and processes, by him directed cess.

toé?:zmw That the court established by this act, shall be a court court to be

. : court of re-
of record, and shall keep just and faithful record of its proceedings, fora. ©
and the jodge thereof shall have the care and custody of all ﬁlesii
papers and books belonging to the same, and record all wills and
other instruments in writing, required by law to be put on record.

Sec. 14. Contempt of his authority or office, in any cause on Omteat,
hearing before him, may be punished in like manner, as sach con- ..
tempt may be punished in the district court. il : .
Skc. 15. The judge of probate for each county in this territory, Court, when
shall hold a court at the seat of justice, or usual place of holding i be hela.
the district court in such county, on the first Tuesday of every
nth. ) ; .
moSEc. 16. When any judge of probate shall be interested as heir, When judge
legatee, creditor, debtor, or within the degree of kindred, by means
of which by law he might by any possibility be heir to any part
of the estate of any person deceased, leaving pro?erty to be admin-
istered in his county, such estate shall be settled in the probate
court for the most ancient adjoining county. If his interest com-
mence at any time after he shall have regularly assumed jurisdie-
tion of such estate, further proceedings therein shall be transferred
to the probate court held in the most ancient adjoining county. Qo

Sgc. 17. The will of any such deceased person may be there jawrures
proven or administration granted, as the case may require, and all e S
subsequent proceedings had thereon, in like manner as if the de-
ceased had died in that county. o o ’

SEc. 18. No judge of probgte shall have a voice in judging and b 3
determining, nor be attorney or counsellor, in or out of court, in
any eivil action whatever, which may depend on or relate to any
sentence or decree made by him in his office ; nor be attorney or
counsellor in any civil action, for or against any executor, admin-
istrator or trustee, under any last will and testament, or guardian,
as such within his county, ] ) )

Sec. 19. All affidavits required to be taken in relation to, or in Taking und
anywise pertaining to any proceeding in the probate court, shall be vis.
administered by the judge of probate, and by him recorded or filed
as the case may be, in his office, 3

Sxrc. 20. Any person aggrieved by any order, allowance, sen- A7rel:
tence, decree or denial of any judge of probate, or any other act in
his official capacity, may appeal therefrom to the district court,
within and for the same county: Provided, the appeal be taken
within twenty days from the date of the proceedings appealed from.

Sec. 21. The appellant shall make his bond to the adverse party Yout of ap-
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omarTER1. for such sum and with such security as the judge shall approve,.
conditioned for the prosecution of gis appea‘?l, wgiei::h eﬁ‘ect;,pg:ozfé
next term of the district court for the same county, and in case he
fail in such prosecution, to pay all costs and damages already ac-
crued, and such costs as may {e taxed against him by said distriet
court. Said bond shall be filed in the probate office, for the use of

P the adverse party.

appealwhon  SEC. 22, In case of any controversy wherein an insane person,

mivor, &0, OT other person under guardianship is a party, the probate court
may, at its discretion, grant an appeal on the part of the ward,
without bond being given as aforesaid : Provided, that all otherre.
quirements in relation to appeal be complied with. This act shall
not be so construed as to require any executor or administrator to -
enter into bonds to entitle him to an appeal.

deal,  SkC, 28. Appealsshall be cognizable at the next term of the dis-

where cog- trict court, which shall be holden after the expiration of twenty-

nmizable. — four days, alter such appeal shall have been allowed, and the
appellant shall file the reasons for his appeal with the court ap-
pealed from, and shall serve all parties who have appeared before
the judge of probate in the case, with a copy of such reasons, under
the official signature of the probate judge, fifteen days before the
sitting of the court, to which the appeal is made.

Tommaioh, Skc. 24. When an appeal is granted, the judge of the court ap-

1ate court.  pealed from shall transmit to the clerk of the district court, under
his official signature, a transcript of the records and proceedings
{glatwe to the cause, together with the original papers relating

ereto.

Siay o gioe SEC. 25. After an appeal is allowed, the bond filed, and the

atter appeal T€2SON served in compliance with this act, all farther proceedings in

eved relation to the order, decree, sentence, or denial appealed from,
shall cease until the determination of the court or courts above.

Court e ™o SEC. 26. The court above may reverse or affirm, in whole or in

afirm e part, the sentence or proceeding appealed from, and may make

y such decree or order thereon, as the judge of probate should have
made, and shall remit the case to the court from whence it came,
for farther proceedings. :

Trialottacts,  SEC. 27, If, upon hearing an appeal in the court above, any
question of fact shall occur that is proper for a jury to try, the
court may, at its discretion, cause it to be tried upon an issue to be
formed for that purpose, under the direction of the court.

Costs. Sec. 28. In all cases that are contested in a probate court, the
said court may, at its discretion, award costs to either party, to be
paid by the party in default, and may issue execution for the same,
in like manner as such executions are issued out of the district
court, :

Tnsmeof con- Sec. 29. If any person required to make oath to any instrument

o, 10 Writing, which is to be used before a judge of probate, shall be

misier  unable to attend by reason of infirmity or otherwise, or shall reside
without the county where the court of probate is holden, it shall be
lawful for said judge, by commission issued for the purpose, to
authorize any disinterested justice of the peace to administer such
oath, who shall return a certificate thereof to the judge, together
with the commission, and instruments in writing annexed.

EXECUTORS, ADMINISTRATORS, &e.

SEc. 80. No probate of any last will, nor administration on the
estate of any person deceased, shall be originally granted, after the

expiration of twenty years from his decease.
£c. 81. This act sgall take effect and be in foree from and afier

the first day of May next.
Passed December 15th, 1853.

AN ACT RESPECTING EXECUTORS, ADMINISTRATORS, AND THE DIS-
TRIBUTION OF REAL AND PERSONAL ESTATE.

CHAPTER 1.

EXECUTORS, ADMINISTRATORS, AND THE DISTRIBUTION OF REAL
| AND PERSONAL PROPERTY.

Smo. 1. Letters testamentary where granted.
2. Trials, &ec., where held.
3. Persons incompetent to act as administrators, &e.
4. Letters of administration to whom and in what order granted.
5. Ib. When executors refuse to act.
6. Co-executors not to act without giving bond.
%. Executors, &e., bond; its form, &c.
8. Executors, &c., to give separate bonds,
9. Proceedings when executor is an absentee or minor,
10, Bond of executor appointed with will annexed.
11. When judge of probate may appoint special administrator,
12. Bond of special administrator.
13. Powers and duties of special administrator.
14, Power of special administrator to cease on granting letters of administration.
15. Special administrator not liable to creditors of deceased; when limitation
begins to run.
16. Application for letters of administration; affidavit of applicant.
17, Affidavit by administrator de bonis non.
18. Oath of administrator at the time letters testamentary are granted.
19, Certain officers not to be sureties in any bond required by this act.
20, Duty of judge of probate to take good security.
21. Judge of probate to record executors, &c¢., bonds and preserve originals.
23, Duty of judge to record letters testamentary.
23, Certified copies of such records to be evidence.
24. Form of letters testamentary to executors.
25 & 26, Form of letters of administration,
21. Proceedings when will is found after letters of administration granted.
28. Proceedings if such will is set aside.
29. Marriage of executrix extinguishes her power.
30. Judge of probate when and in what cases to revoke letters granted.
31. Persons interested may apply for reliof when sureties are insufficient.
32. Application by surety for relief against co-surety.
33. New bond when to be ordered by judge of probate,
34. Former sureties not liable for subsequent acts of administrator.
35. Failure to give such new bood in ten days deemed a revocation, &e.
6. When executor, &c., may apply to probate court for leave to resign.
37. Power of executor to cease from time of resignation.
38. Survivor to act in case co-executor becomes incompetent.
39. FPro ceed eedings in caso all executors become incompetent.
40. Liability of administrator, his representative, &c.
41. Administrator may proceed against his predecessor.
42, s“lt:iozgﬂ;&* sureties to be commenced in six years from time of revoca-
o -
43, Administrator, &c., to account yearly; consequence of neglect.
44. Setloment of administrator, after royocation qhowe?:om}]:eﬁei:l(.L
45. Costs of proceedings to compel scttlement,
46. Inventory by administrator of partnership effects,
47. Co-partnership when to be under control of surviving partner.

815

CHAPTER 1,

Probate mnot
tobe granted
after twenty
years.

Act when to
take effect.
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CHAPTER1., SEC. 48. Bond of surviving partner in such case.
—_—— 49. Power of court over surviving partner.
50. Consequence of surviving partoer refusing fo give bond.
51, New bond of executor before administering on partoership effects.
52. Surviving partner to exhibit partnership effects to' appraiser, and when to
surrender profit &e,, to administrator, 1Y
53. Ib. In case of refusal may be committed. :
54.] Letters of administration not Lo be granted non-residents,

SEC. 1. Be it enacted by the Legislative Assembly of the Territory of

Oregon, That upon the decease of any inhabitant of this territory,
o e letters testamentary, or letters of administration on his estate, shall

where grant- be granted by the probate court for the county, in which the man-

sion house or place of abode of the deceased was situated, at the
time of his death. If he had no mansion house, or place of abode
in this territory at the time of his death, and be possessed of lands
in this territory, letters may be granted in the county in which
such land, or a part thereof lies. If the deceased had neither man-
sion house, place of abode, nor lands in this territory at the time of
his death, letters testamentary or of administration, may be granted
in the county where he died, or in which the greater part of his
estate may be. If he died out of this territory, having neither man-
sion house, place of abode, or lands in this territory, such letters
Emy be granted in any county where his estate or a part of it may
e.
Trials, %o, BgEc. 2. All orders, settlements, trials, and other proceedings in-
" trusted by this act, to the probate court, shall be had or made in

the county in which letters testamentary or of administration were
granted.

Person il SEC. 8. No judge of probate in his own county, and no person

act. under twenty-one years of age, or of unsound mind, shall be exe-
cutor or administrator ; nor shall the executor of an executor, in
consequence thereof, be executor of the first testator, provided that
this chapter shall not be so construed as to prevent a widow under
twenty-one years of age from acting as the executrix or adminis-
tratrix of the deceased husband’s estate.

Letters of  Qmg 4. Tetters of administration shall be granted :

administra-

tion towhom 1, To the widow or next of kin, or both, as the judge of pro-

pan " bate shall think fit, and if they do not voluntarily either take or

et renounce the administration, they shall, if resident, in the county,
be cited for that purpose by the judge;

2. If persons so entitled to administration are incompetent or
evidently unsuitable for the discharge of the trust, or if they neg-
leet without any sufficient cause, for sixty days after the decease
of the intestate, to take administration of his estate, the judge of

robate may grant letters to one or more of the principal creditors,
if there be any competent, and willing to undertake the trust;

3. If there be no such creditor, the judge of probate shall com-
mit administration to such other person as he shall think fit; £ro-
vided, however, y

4. That if the deceased were a married woman, administration
of her estate shall, in all cases be granted to her husband, if com-
petent and willing to undertake the trust, unless by force of a mar-
riage setflement, or otherwise, she shall have made some testament-
ary disposition of her separate estate, or some other provision which
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shall render it necessary Ol Proper to appoint some other person CHAPTER1.

‘administer her estate. [
tf?glw 5 Kfter the probate of any will, letters testamentary shall When

od ersons therein appointed executors, If & Part mmed - in
Bi? g:?f:iﬁ::ﬁ?ug appointed ret"usep It)o act, or be.disgualiﬁefi, the 7o Tefeete
letters shall be granted to the other persons appointed therein ; if
all such persons refuse to act or be disqualified,; letters of adminis-
tration with the will annexed, shall be granted to the person to whom
administration would have been granted, if there had been no will.

Sge. 6. When there are two or more persons named co-execu- Oo-executor,
tors in any will, none shall have authority to act as such, or inter- yimout giv-
meddle except those who give bond. y ing bond.

Sge. 7. Every executor or administrator; before entering upon Boud.
the execution of his trust, shall give bond, W}th sufficient sureties,
resident in this territory in such sum as the judge of probate shall
order, payable to the Territory of Oregon. The form of the bond
shall be joint and several, and the penalty shall not be less than
twice the value of the estate; which value shall be ascertained by
the probate judge, by examination on cath of the party _app]yl?g,
and of any other persons he may think proper to examine. The Penalty and
bond shall be conditioned that the executor or .admlmstmtor shall 3 225 2
faithfully execute t e duties of his trust, according to law. 2 Basb,

Skc. 8. When two or more persons shall be appointed executors 1.
or administrators, the probate judge shall take a separate bond from give  sepi-
each of them, L e

Skc. 9. If the executor be a minor, or absent from the territory, When exe-
letters of administration, with the will annexed, shall be granted s or i
during the time of such minority or absence, to some other person, *atee
unless there be another executor who shall accept the trust, in
which case the estate shall be administered by such other executor,
until the disqualification shall be removed, when such minor hay-
ing arrived at full age, or such absentee shall be admitted as joint
executor with the former, on giving bond as before required.

Sec, 10, Every person who shall be appointed administrator, Bond of =
with the will annexed, shall, before entering upon phe execution of pointea with
his trust, give bond to the Territory of Oregon in like manner, and will annesed
with like condition, as is required of an execuator; provided that
when such administrator shall be appointed in pursuance of the
last preceding section, there shall be added to such condition in
his bond, as follows: and to deliver the letters of administration
into the prebate court, in case such minor shall become of full age,
or said absent executor return, and obtain letters testamentary on
the estate.

SEc. 11. When by reason of a suit concerning the proof of a appoint-
will, or from any other cause, there shall be a dclay in granting T
letters testamentary, or of administration, the judge of probate may, trar
in his discretion, appoint a special administrator to collect and pre-
serve the effects of the deceased, and in case of an appeal from the
decree appointing such special administrator, he shall, nevertheless,
proceed in the execution of his trust, until he shall be otherwise
ordered by the district court, to which such appeal is taken.

Skc. 12. Every such administrator shall, before entering on the ib.Xis bond.

duties of his trust, give bond, with sufficient surety or sureties, in
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cHAPTER 1. such sum as the judge of probate shall order, payable to the ‘]_‘-emiz; ¥
tory of Oregon, with condition as required of an executor, or ad-

ministrator, In other cases, to make and return into the probate
court within three months, a true inventory of all the goods, chat-
tels, rights and credits of the deceased, which have or shall come
to his })ossession or knowledge; and that he will truly account, on
oath, for all the goods, chattels, debts and effects of the deceased,
that shall be received by him as such special administrator, when-
ever required by the judge of probate, and will deliver the same to
the person who shall be appointed executor or administrator of the
deceased, or to such other person as shall be lawfully authorized to
receive the same.
Duties and - SEC. 13. Such special administrator shall collect all the goods,
special  ad- chattels and debts of the deceased, and preserve the same for the
mistrators o xecutor or administrator, who shall thereafter be appointed, and
for that purpose may commence and maintain suits as an adminis-
trator; and may also sell such perishable and other goods as the
judge of probate shall order to be sold, and he shall be allowed
such compensation for his services, as the judge of probate shall
deem reasonable.
. power, OEC. 14, Upon granting letters testamentary or of administra-
o graniing tion, the power of the special administrator shall cease, and he shall
letters testu- forthwith deliver to the executor or administrator, all the goods,
" chattels, money and effects of the deceased in his hands; and the
executor or administrator may be admitted to prosecute any suit,
commenced by the special administrator, in like manner as an ad-
ministrator de bonis non is authorized to prosecute a suit commenced
by a former executor or administrator.
Special ad-  SEC. 15. Such special administrator shall not be liable to an ac-
ot tame's tion by any creditor of the deceased ; and the time of limitation for
creditors of g]] suits against the estate shall begin to run from the time of grant-
ing letters testamentary or of administration in usunal form, in like
manner, as if such special administration had not been granted.
Application  SEC. 16, Application for letters of administration shall be made
for letters of by petition in writing, signed by the applicant or his attorney, and
tion. filed in the probate court, which petition shall set forth the facts
essential to give the court jurisdiction of the case; and such ap-
plicant, at the time of making such-application, shall make an affi-
davit, stating to the best of his knowledge and belief, the names
and places of residence of the heirs of the deceased; that the de-
ceased died without a will; that he will make a perfect inventory
of, and faithfully administer all the estate of the deceased, pay the
debts, as far as the assets will extend and the law direct, and ac-
count for and pay over all assets which shall come to his possession
or knowledge. '
Amidnrtt by SEC. 17. A similar affidavit, w.it,h such variations as the case may
tor de lonis Tequire, shall be made by administrators, of the goods remaining
Heths unadministered, and by administrators during the timeof a contest
about a will, or the granting of letters of administration.
gah s nd- SEc. 18. Every administrator with the will annexed, and exe-
A " cutor, at the time letters are granted him, shall make an affidavit
that he will make a perfect inventory of the estate, and faithfully
execute the last will of the testator; pay the debts and legacies 80
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o assets will extend, and the law direct, render just ac- cmAPTERIL
nglr?‘r'iq tzzd faithfrllly perf-‘orrr; all things required by law touching e
L]

. administration,
su%gf‘f;?t%rzhgﬂggre of the probate court, no sheriff, clerk of a Certain om-
court, or deputy of either, and no attorney at law, shall be taken as sucetics.
security in any bond required to be taken by this act.

Spo. 20, The judge of probate shall take special care to take as Jpse.  te
sureties, men who are solvent and sufﬁment', and‘ who are not cuity.
bound in too many other bonds; and to satisfy himself, he may
take testimony, and examine on oath the applicant or persons

sureties.
oﬁ'gx;é g'i The judge of probate shall record, in a well-bound book, Jutge to re-
Kkept for that purpose, all bonds given by executors and adminis- fors 4o,
trators, and preserve the originals in regular files.

Sro. 22. The judge of probate shall record in a well-bound book 1v. - Letters
kept for that purpose, all letters testamentary and of administra- ruy.
tion, before they are delivered to the executors or administrators,
and shall certify on such letters that they have been so recorded. _

Sk, 23. Copies of such letters, or copies of the records thereof, fos
certified by the probate judge, and under the seal of the probate desce.
court, shall be received as evidence in any court in this territory.

SEe. 24. Letters testamentary, issued to the executors under the

provisions of this act, may be in the following form:

Territory of Oregon, } g

County of >
To all persons to whom these presents shall come, greeting :

Know ye, the last will and testament of A. B., deceased, hath in Formof 1et-
due form of law been exhibited, proven and recorded in the pro- meatary 1o
bate court, for county, a eogy of which is hereto annexed ; "™
and inasmuch as it appears that C. D. hath been appointed ex-
ecutor in and by said last will and testament, to execute the same,
and to the end that the property of the testator may be preserved
for those who shall appear to have a legal right orinterest therein,
and that said last will and testament may be executed according to
the will of the testator; we do hereby authorize him, the said C.

D. as such execator, to collect and secure, all and singular, the

goods, chattels, rights and credits which were of the said A. B. at

the time of his death, in whosesoever hands or possession the same

may be found; and to perform and fulfil all such duties as may be

enjoined upon him by said will, so far as there shall be property,

and the law charge him ; and in general to do and perform all other

acts and things which now are, or hereafter may be required of

him by law.

In testimony whereof, I, E. @, judge of the probate court for
county, have hereunto signed my name, and affixed the seal of
said court, at , in said county, this —— day of -

A.D,18 .
E. G., Judge of Probale.
[Seal of Probate Court.] e
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cuaprer1.  SEC. 25. Letters of administration hereafter to be issued in this

territory, may be in the following form : Vi

Territory of Oregon ] : i
County of , } b

Lo all persons to whom these presents shall come, greeting :

Form of let~

ton et Know ye, that whereas A. B, late of the county of —_—

ministzation died intestate as it is said, leaving at the time of his death property
in this territory which may be lost, destroyed or diminished in
value, if speedy care be not taken of the same; to the end, there-
fore, that said” property may be collected, preserved and disposed
of according to law ; we do hereby appoint C. D. administrator of
all the goods and chattels, rights and credits which were of the
said A. B. at the time of his death, with full power and authority
to secure and dispose of said property according to”law, and col-
lect all moneys due said deceased, and in general to do and per-
form all other acts and things which are, or hereafter may be re-
quired of him by law.

In testimony whereof, I, E. G., judge of the probate court for
county, have “hereunto signed my name, and affixed the
seal of said court at in said county, this day of

y A D, 18—,

[Seal of Probate Court.]

E. G., Judge of Probate,

I, Sec. 26. In all cases where letters of administration with the
will annexed, letters of administration to special administrators, or
letters of administration de bonds non, shall hereafter be issued by
the probate court, the same may be issued in conformity to the
foregoing forms, with such variations as may suit each particular
case.

Procecdings  Spo. 27. If, after letters of administration are granted, a will of

Wwhen will is

found after the deceased be found, and probate thereof be granted, the leiters

tion grancea Shall be revoked; and letters testamentary or of administration,
with the will annexed, shall be granted.

. 1w win  SEC. 28, If, after a will has been found, and letters thereon

be setaside: oranted, the will shall afterwards be set aside, the letters shall be
revoked, and letters of administration granted on the goods un-
administered.

Marriage of  SEC.29. If any executrix or administratrix marry, her husband

exetti  ghall not thereby acquire any interest in the effects “of her testator
or intestate ; nor shall the administration thereby devolve on him,
but the marriage shall extinguish her powers and the letters be
revoked. )

Juage tore-  SEC. 30. If any executor or administrator become of unsound

voke, &c., in 2 . v . .

certain cases 1IN, or be convicted of felony or other infamous crime, or be-
come a habitual drunkard, or otherwise incapable of or unsuitable
for executing the trust reposed in him, or fail to discharge his
official duties, or waste or mismanage the estate, or act so as to
endanger any co executor or co-administrator, the probate court
upon complaint in writing made by any person interested, sup-
ported by affidavit, and due notice given to the person complained
of, shall hear the complaint, and if he find it just, shall revoke
the letters granted,
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: i interested cmAPTER 1.
Sgc. 81, ny heir, legatee, creditor or other' person in CH
inﬁﬁg ggtatIef Eley in he probate court an affidavit stating that the rogatees,
2.

affiant has sufficient cause to believe that the sureties in the execu- &% ap-
- . 3
tor's or administrator's

bond has or is likely to beccilme inso}ve]tlll.;; faln _ cases
| i ved from the territory; or that the principal 1n Paige 21.
gzck}iai;l;?idﬁ:srggmis likely to become fZ}SO.IVBnﬁ or is wasting the

estate s or that the penalty of such bond is insufficient, or that such

bond has not been taken according to law,r; and shall have given

the principal in such bond at least ten days' notice of the complaint,

the court shall examine into the complamt.' :

Sgo. 32. 1f any person bound as surety in any executor’s or ad- Avplication
ministrator’s bond, file in the probate court an affidavit stating that ¥ Sif
the affiant bas sufficient reason to believe and does believe his co-
surety has died, or has or is likely to become insolvent, or has
removed from the territory; or the principal in such bond has or
is likely to become insolvent or is wasting the estate, a,n:i shall
have given to the principal in such bond at least ten days’ notice
of such complaint, the court shall examine into the same. )

Skc, 33. 1f the probate court find the complaint mentioned in New bond.
either of the two preceding sections to be just, it shall order an-
other bond with sufficient sureties to be given.

Skc. 4. Such additional bond when given and approved, shall fermeremee:
discharge the former sureties from any liability arising from the ple R k.
misconduct of the principal after the filing of the same; and such of -
former securities shall only lﬁa lm.bl% fc.u('1 such misconduet as hap- ;

rior to the giving such new bond. -
Pe%‘:}).p%c.} Itf?suchg pergon fail to give such additional bond and Failuwre to
sureties within ten days after making such order, his letters from F&E‘}g in ten
thenceforth shall be deemed to be revoked and his authority from

ease. ' !

thngE;.m ??6? ]?feany executor or administrator shall publish for six Resiguations
weeks in some newspaper in this territory, in general circulation in
the county wherein his letters were granted, a notice of his inten-
tion to apply to the probate court to resign his letters, and the
court on proof of such publication, believe that he should be per-
mitted to resign, it shall so order ; said publication of notice in the
newspaper upon application to the probate court for that purpose
may be dispensed with, and instead thereof, the probate court may
require said executor or administrator to post ten written or printed
handbills containing said notice, in ten of the most p_ubhc places
in the county where his letters were granted, at least twenty days
before the term of the court at which he makes application to re-
sign his letters. . ;

Skc. 87. Such person shall then surrender his letters; his power m.
from that time shall cease; and he shall an the expenses of publi-
cation, and of all the proceedings on such application. —

Sgc. 38. If thers be no more than one executor or administrator co-exeator
of an estate, and the letters of part of them be revoked or sur- Gupeent.
rendered or a part die, or in any way become disqualified, those
who remain shall perform all the duties required by law respecting
the estate.

Skc. 39. If all the executors or administrators of an estate shall [falbecoms
die, resign, or their letters be revoked, in cases not otherwise pro-

21
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omaerer1, vided for, letters of administration of the goods remaining unad-
ministered, shall be granted to those to whom administration would
have been granted if the original letters had not been obtained, or
the person obtaining them had renounced administration ; and the

administrator shall perform the like duties and incur the like lig-

bilities as the former executors or administrators.
Lisbillty ot Skc. 40. If any executor or administrator resign, or his letters be
administra- s

tor, &e.aner Tevoked, or he die, he or his legal representatives shall account for,
redgnation, payand deliver to his successor, or to the surviving or remainin

executor or administrator, all money and property of every kind

and all rights, credits, deeds, evidences of debt, and papers of every
kind of the deceased, at such time and in such manner as the counrt
shall order, on final settlement with such executor or administrator
or his legal representatives.

Administra-  SEC. 41, The succeeding administrator, remaining executor or

tor rax k% administrator, may proceed at law against any delinquent, former

predecessor. axpcutor or administrator, or his legal representatives, or the sure-
ties of either, or against any other person possessed of any part of
the estate.

suts to be  SEC. 42. All suits against sureties shall be commenced within six

S yees. vears after the revocation or surrender of letters of administration
or death of the principal.

valluretono-  SEC. 43. If any executor or administrator fail to make either an-

countyearls: nual or final settlement as required by law, and do not show good
cause for such failure, after having been cited for that purpose by
the probate court, it shall order such executor or administrator to
give notice when required, and to make such settlement; and may
enforce obedience to such order by attachment, and may revoke
his letters.

Settiement  SEC. 44, If any person who has surrendered his letters testament-

e Eervew ary or of administration, or whose letters have been revoked, or

compelied. — tha Jeal representatives of any deceased executor or administrator,
shall fail to make final settlement as required by law, after being
cited for that purpose by the probate court, it shall order such de-
linquents to make such settlement, and may enforce obedience to
suc:}l order by attachment, "

Costs. SEc. 45. In all cases where citations or attachments may be is-
sued against any executor, administrator or other person for f'a_ilinﬁ
to settle his accounts, such delinguent shall pay all costs incurre
thereby. '

Inventory of S]@:c.y 46. The executor or administrator on the estate of any de-

partoershid ooased member of a co-partnership, shall include in the inventory
which he is required by law to return to the probate court, the
whole of the partnership property, goods, chattels, rights and
oredits appraised at their true value asin other cases; but the ap-
praisers shall carry out in the footing an amount equal only to the
deceased’s proportional part of the co-partnership interest.

Postostalle, Skc. 47, The co-partnership prOﬁel‘ty thus a%praised, shall re-

snder con- Main with or be delivered over as the case may be, to the survive

trol of sur- jno partner or partners who may be disposed to undertake the man-

ol 7 |
ner T agement thereof, agreeably to the conditions of a bond whic he

or they shall be required to give to the Territory of Oregon, in-g:uch‘
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‘sum and with such sureties as are required in other cases of admin- cuaprer1.
istration, A
SEc. 48. The condition of such bond shall in substance be as Bond of sur-
follows: i et
The condition of the above bond is, that if A. B., or A. B. and
C. D., surviving partner or partners of the late firm of :
shall use due diligence and fidelity in closing the affairs of the said
co-partnership, a:pply the proceeds thereof towards the payment of
the co-partnership debts, render a true account on oath to the pro-
bate court, whenever required so to do by said court, of all the co-
partnershif) affairs, and pay over within one year, unless a longer
time be allowed by the probate court, to the executor or adminis-
trator, the excess, if any there be beyond satisfying the partnership
debts ; then this bond shall be veid, otherwise remain in full force.

Skc. 49. The probate court shall have the same authority to cite Power  of

. such survivor or survivors to account and to adjudicate upon such S over

L . Grigh < surviving
account, as in the case of any ordinary administration ; and the par- partner.

ties interested shall have the like remedies by means of such bond
for misconduct or neglect of such survivor or survivors, as may be
had against administrators.

SEC. 60. In case the surviving partner or partners having been Retusal, .,
duly cited for that purpose, shall all neglect or refuse to give the of furv'"™8
bond reguired by law, the executor or administrator on the estate sive bond.
of such deceased partner, on giving a bond as provided in the fol-
lowing sections, shall forthwith take the whole partnership estate,
goods, chattels, rights and credits into his own possession, and shall
be authorized to use the name of the survivor or survivors in col-
lecting the debts due the late firm if necessary, and shall, with the
partnership property, pay the debts due from the late firm, and re-
g‘lrn or pay to the survivors, his or their proportion of the excess,

any.

SEC. 51." Before proceeding to administer upon such partnership mew bona by
property, as provided in the preceding section, such executor or xeeusr be-

fore admin-

administrator shall be required by the probate court to give furthér istering
bond to its satisfaction, conditioned that he will faithfully execute erects. " %
his trust according to law, which bond may be enforced like other
administration bonds.

. SEC. b2. Every surviving partner on the demand of any admin- Partner o
istrator of a deceased partner, shall exhibit to the appraisers the futs 5o ap-
ppartaership property belonging to the firm at the time of thedeath Praisers.
of such deceased partner, for appraisement; and in case the admin-

istration t._hereof,'shall devolve upon such administrator, the said
Survivor or survivors shall surrender to him on demand, all the
property of such partnership, including their books, papersand all
necessary documents pertaining to the same, and shall afford him

all rffasonable information and facilities for the execution of his trust.

Sec. b3, Every surviving partner who shall neglect or refuse to m. n case
comply with the provisions of the preceding section, may be cited °f. retuss!
for such neglect or refusal to appear before the probate court; and mitteds
unless he comply with such provision, or show sufficient excuse
for his omission, the probate court may commit him to the common

jail of the county, there to remain unti] he comply, or be discharged

by due course of law.



394 OF THE INVENTORY AND COLLECTION OF THE

onarrers.  SEC. 54. Letters testamentary or of administration shall not be
Non-resi-  granted to a non-resident of this territory ; and when an executor

et e or administrator shall become non-resident, the probate court hay.

ing jurisdiction of the estate of the testator or intestate of such exe-
cutor or administrator shall revoke his letters. :

CHAPTER 11I.

-OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF DE-
CEASED PERSONS.

Sec. 1. Execntor to make and seturninventory on oath two menths after appeintment,
2. Estate, &c., to be appraised; appointment of appraisers, their fees how paid.
3. Appraisers before acting o take oath; appraisal how made, inventory wha
to contain,

. Inventory what to contain.

. The appointment of a debtor exeentor, not to discharge debt.

. Discharge of any debt in a will, to be considered a specific bequest,

. Inventory to be signed by appraiser and exeeutor and sworn to before Jjudge
of probate.

. Liability of executor for not returning inventory after time allewed,

. New assets discovered, to be appraised and inventoried: inventory to be
returned.

10. Right of possession of executor, &e., to real and personal estate until, &c.

11. Personal estate to be first liable for debts, &c., of deceased. y

12. Persons embezzling before administration granted, liable in double value of

the property. -
13. Proceedings in case of suspected embezzlement, &c.
14. Person cited, refusing to appear and answer in case of suspected embezzle-
ment, may be committed. !
15. Proceedings to compel account by persons intrusted with any part of estate.

< O

o w

Retwnofin-  SEC. 1. Every executor or administrator shall make and return
T upon oath into the probate court, within two months after his ap-

Soint.ment, a true inventory of the real and personal estate of the -

eceased which is by law to be administered, and which shall haye

come to his possession or knowledge.
Appraisers.  OEC. 2. The estate and effects comprised in the inventory shall
be appraised by three suitable disinterested persons, who shall be

appointed by the judge of probate.. If any part of the estate shall -

be in another county than that in which letters are issued, apprais-
ers thereof may be appointed either by the probate judge having
jurisdiction of the case, or by the probate judge of such county;
and such appraisers shall receive as compensation for their services
three dollars per day, to be paid out of the estate.

oatr of ap-  Sge. 3, Before proceeding to the discharge of their duties, the ‘
appraisers, before any officer authorized to administer oaths, shall =
take and subscribe an oath to be attached to the inventory, that |

praisers.

they will honestly and impartially appraise the property which
shall be exhibited to them, according to the best of their know-
Appraisal;  ledge and ability : then they shall proceed to estimate and appraise
the property, and set down each article separately with the value
thereof in dollars and cents in figures opposite the respective at-
mventory. ficles, The inventory shall contain all the estate of the deceased;
real and personal, which is by law to be administered; a state b
of all dcbts, partuership and other interests, bonds, mortgages,
notes and other securities for the payment of money belonging 10
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d. specifying the name of the debtor in each security, cmarrers.
gﬁ: g::;a'\:?le, sgm g;iggnally payable, the indorsements thereon if =
any, and their dates, and the sum which in the judgment of the
appraisers may be collectable on each debt, interest or security.

Ske, 4. The inventory shall also contain an account of all moneys Inventory.
belonging to the deceased, which shall have come to the posses- tin.
sion or knowledge of the executor or administrator, and if none
shall come to his possession or knowledge, the fact shall be so

" stated in the inveatory. :

Qgc. 5. The naming any executor in a will shall not operate as Naming exe-
a discharge from any just claim which the testator had against the Shan L
executor, but the claim shall be included in the inventory, and the charse debt.
executor shall be liable for the same as for so much money in his
hands at the time the debt or demand became due.

Spe. 6. The discharge or bequest in a will of any debt or demand Plocturgs o
of the testator against any executor named in his will, or against ivaliaas to
any other person, shall not be valid against the creditors of the et
deceased, but shall be construed as a specific bequest of such debt
or demand ; and the amount thereof shall be included in the in-
ventory, and shall, if necessary, be applied in payment of his debts;
if not necessary for that purpose, it shall be paid in the same man-
ner and proportion as other specific legacies.

Skc. 7. Tﬁe inventory shall be signed by the appraisers, and the mentory w0
executor or administrator shall take and subscribe on oath before 2%, %sned
the probate judge, that the inventory contains a true statement of to.
all the estate of the deceased which has come to his possession or
knowledge, and particularly of all moneys belonging to the de-
ceased, and of allp just claims of the deceased against the executor
or administrator ; and the oath shall be indorsed upon or annexed
to the inventory.

Skc. 8. If any executor or administrator shall neglect or refuse Execntor ne-
to return the inventory within the time prescribed or within such &5n®
further time, not exceeding three months, as the court shall allow, ventors.
the court shall revoke the %etbers testamentary or of administration,
and the executor or administrator shall be liable on his bond for
any injury sustained by the estate through his neglect.

%EG. 9. Whenever property not mentioned in an inventory that New asseta.
shall have been made, shall eome to the possession or knowledge
of the executor or administrator, he shal[i] cause the same to be
appraised in the manner prescribed in this chapter, and an inven-
tory to be returned, subscribed and sworn to as is provided in this
chapter, within two months after the discovery thereof; and the
making of such inventory may be enforced, after notice, by attach-
ment or removal from office.

Sec. 10. The executor or administrator shall have a right to the xecutorts,
possession of all the real as well as personal estate of the deceased, & rishtte
and may receive the rents and profits of the real estate until the estate.
estate shall be settled or delivered over by order of the probate
court to the heirs or devisees, and shall keep in good tenantable
repair, all houses, buildings, and fixtures thereon, which are under
his control.

-y Spo, 11. The personal estate of the deceased which shall come Persoual es-

into the hands of the execcutor or administrator, shall be first e
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cnaprere. chargeable with the payment of the debts and expenses; and if .
T the goods, chattels, rights and credits in the hands of the executor
ﬁministrator, shall not be sufficient to pay the debts of the dg-
ceased, the expenses of administration, and the allowance to the
family of the deceased, the whole, or so much as may be necessary
of the real estate may be sold for that erpose by the exeeutor op
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administrator, in the manner prescribed by this act. :

SkC. 12. If any person, before the granting of letters testamen- o

tary or of administration, shall embezzle or alienate any of the

moneys, goods, chattels or effects of any deceased person, he shall

stand chargeable, and be liable to the action of the executor or
administrator of the estate, in double the value of the property so
embezzled or alienated, to be recovered for the benefit of the
estate. i

Skc. 13. If any executor, administrator, heir, legatee, ereditor,
or other person interested in the estate of any deceased person,

shall complain to the probate judge on oath, that any personis

suspected of having concealed, embezzled, smuggled, conveyed
away, or disposed of any moneys, goods or chattels of the deceased;
or that he has in his possession or knowledge, any deeds, convey-
ances, bonds, contracts or other writings which contain evidence
of, or tend to disclose the right, title, interest or claim of the de-
ceased, to any real or personal estate, or any claim, demand, or
last will of the deceased, the said judge may cite such person to
appear before the probate court, and may examine him on oath
upon the matter of such complaint. If such person be not in the
county where letters have been granted, he may be ecited and

examined, either before the probate court for the county where he

may be found, or before the court issuing the order or eitation ;

but in the latter case, if he appear and be found innocent, his ne-

cessary expenses shall be allowed him out of the estate.

Skc. 14, If the person so cited refuse to appear and submit to
such examination, or to answer such interrogatories as may be put
to him, touching the matter of such complaint, the court may, by
warrant for that purpose, commit him to the county jail, there to
remain in close custody until he shall submit to the order of the
court; and all such interrogatories and answers shall be in writing,
and shall be signed by the party examined and filed in the probate
court. 4

SEc. 15. The probate judge, upon the complaint on ocath of any
executor or administrator, may cite any person who shall have
been intrusted with any part of the estate of the deceased person,
to appear before the probate court, and may require such person
to give a full account on oath, of any moneys, goods, chattels,

bonds, accounts or other papers belonging to thé estate, which shall

have come to his possession, in trust for such executor or adminis-
trator, and of his proceedings thereon; and if the person so cited
shall refuse to appear and answer such account, the court may pro-
ceed against him as provided in the preceding section.
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CHAPTER 8.

CHAPTER III.

PROVISION FOR THE SUPPORT OF THE FAMILY.

minor ehild may remain in homestead until, &¢.—right to appeal, &e.
b g! (‘)Y,i ‘:g:;::: of inventory, court to set apart for widow and child certain property.
2 Wurther allowance in case such property be insufficient.
4. [ixecutor to pay such allowance, in preference to all dehts, except, &c.
5. Property exempt from execution, how distributed. ! |
6. Allof the estate of the deceased, when to be assigned to widow and children.
7. If thereisno widow or child, all of the estate tobe deemed assets.

Src. 1, When a person shall die, leaving a widow, minor child Widow or
or children, the widow, child or children, shall, until letters have remain T4
been granted and the inventory returned, be entitled to remain in Resiecs

ossession of the homestead and of all the wearing apparel of the parel, &.
family, and of all the household furniture of the deceased, and shall
also be entitled to a reasonable provision for their support, to be
allowed by the probate judge.

Sgc. 2. Upon the return of the inventory, the court shall set Erwpripies:
apart for the use of the widow, minor child or children, all the executionset
property of the estate, by law exempt from execution. AT

Skc. 3. If the amount thus exempt be insufficient for the support anowance im
of the widow and minor child or children, the f;Jroba.te court shall g, o
make such further reasonable allowance out of the estate, as may suficient.
be necessary for the maintenance of the family, according to their
circumstances, during the progress of the Settlement of the estate;
but no such allowance shaﬁ be made after one year from the grant-
ing letters testamentary or of administration. .

SEC. 4. Any allowance made by the court in accordance with Atlowance
the provisions of the preceding section, shall be paid by the ex- "7 P*%
ecutor or administrator, in preference to all other charges, except
funeral charges, and expenses of administration.

Skc. 5. When property shall have been set apart for the use of Property ex-
the family, in accordance with the provisions of this chapter, if the gistrivated.
deceased shall have left a widow and no minor children, such pro-

perty shall be the property of the widow ; and if he shall have left
also a minor child or children, one-half to the widow and the re-
mainder to such child, or in equal shares to such children, if there
are more than one; if there be no widow, then the whole shall be-
long to the minor child or children.

Skc. 6. If on the return of the inventory of any intestate’s estate, When aithe
who died, leaving a widow or minor children, it shall appear that Seea ‘o
the value of the estate does not exceed three hundred dollars, the Fiav., *™
probate court shall, by decree for that purpose, assign for the use
and support of the widow and minor children of the intestate, or
for the support of the minor child or children, if there be no
widaw, the whole estate after the payment of the funeral expenses,
and expenses of administration, and there shall be no further pro-
ceeding in the administration, unless further estate be discovered.

Skc. 7. If intestate leave no widow or minor children, all his 1 no widow
estate shall be assets in the hands of the administrator, after payment {0 5
of funeral expenses, and expenses of administration, for the payment assets.
of the debts of the deceased, or to be distributed according to law.
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CHAPTER 4.
_———

Notice to
creditors.

OF CLAIMS AGAINST THE ESTATE.

CHAPTER 1V.

OF CLAIMS AGAINST ESTATE,

SE0. 1. When executor to publish notice to creditors to exhibit accounts,
2. Copy of notice, with affidavit of publisher, to be filed,

3, Claims barred, unless presented within one year after publication of notice, -

unless, &c. y >
4. Claim presented, to be supported by affidavit ; vouchers may be required,
5. Allowance of claim to be indorsed thereon by executor and probate judge.
6. Claims allowed to be filed; how ranked.
7. Holder when to bring suit on rejected claim,
8. Claim barred by statute of limitation, not to be allowed.
9. Claim must be presented before action brought.
10. Time of vacancy in administration, not included in Limitation,
11. Claims in action against de d, to be pr d
12. Partial allowance to be indorsed thereon; costs of creditor in case of refusal.
13, Effect of judgment on claim against executor. 3
14. Judgment against deceased, may be presented without verification : proviso.
15, If ¢laim be doubted, may be submitted to reference.
16. Proceedings on reference, report, judgment and effect thereof.
17. Claim of executor, how to be presented for allowance to probate judge.
18. Penalty for executors neglecting to give notice for two months after appoint-
ment,
19. Return of statement of claims by execulor; nature of statement.

SEc. 1. Every executor or administrator shall, immediately after
his appointment, cause to be published in some newspaper, printed
in the county, if there be one, if not, then in such newspaper as
may be designated by the court, a notice to the creditors of the de-
ceased, requiring all persons having claims against the deceased, to
exhibit them with the necessary youchers, within one year after the
date of the notice, to such executor or administrator, at the place

. of his residence or transaction of business, to be specified in the

Copy of no-
tice, &c., to
be filed.

Claims to be
presented
within one
year; pro-
viso.

Claim to be
supported by
affidavit.

Allowance to
be indorsed
thereon.

notice. Such notice shall be gublished as often as the judge of

robate shall deem necessary, but not less than once a week for
our successive weelks.

Skc. 2. After the notice shall have been published, a copy

' thereof, together with an affidavit attached thereto, of the pub-

lisher or printer of the paper in which the same was published,
shall be filed by the executor or administrator in the probate court.

SEkc. 8. If a claim be not presented within one year after the first
publication of the notice, it shall be barred, proyided, if it be not
then due, or if it be contingent, it may be presented within one
year from the time it shall become due or absolute.

Sec. 4. Every claim presented to the administrator shall be sup-
ported by the affidavit of the claimant, that the amount is justly
due ; that no payments have been made thereon; and that there
are no offsets to the same to the knowledge of the claimant. The
oath may le taken before any officer authorized to administer
oaths. The executor or administrator may also require satisfactory
vouchers to be produced in support of the claim. :

SEC. 5. When a claim, accompanied by the affidavit required in
the preceding section has been presented to the executor or admin-
istrator, he shall indorse thereon his allowance or rejection, With
the day and date thereof. If he allow the claim, it shall be pre-
sented to the probate judge, who shall in the same manner indorse
on it his allowance or rejection. '
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SEc. 6. Every claim which has been allowed by the executor or cuprer 4.
administrator, and the judge of probate, shall be filed in the pro- caims av-
bate court, and be ranked among the acknowledged debts of the gzt * b
estate, to be paid in due course of administration. )

Sec. 7. en a claim is rejected by either the executor, admin- feucitt:do;a{;-
istrator or the probate judge, the holder shall bring suit in the ’

. proper court, against the executor or administrator within three

months after the date of its rejection, if it be then due, or within
three months after it becomes due, otherwise, the claim shull be for-

ever barred.

Sgc. 8. No claim shall be allowed by the executor, administrator Claims var-
or probate judge which is barred by the statute of limitations. alowed.

£C, 9. No holder of any claim against an estate shall maintain aust ve arst

any action thereon, unless the claim shall have been first presented prepsnted:
to the executor or administrator.

Skc. 10. The time during which there shall be a vacancy in the vacancy 1n
administration, shall not be included in any limitations herein fihe " s

reseribed. ded.

Skc. 11, If an action be pending against the testator or intestate Ciaimsin ac-
at the time of his death, the plaintiff shall, in like manner, present decessea to
his claim to the executors or administrator for allowance or rejec- beFresented

tion, authenticated as in other cases, and no recovery shall be had

SEC. 12, Whenever any claim shall have been presented to any partial a1
executor or administrator and the probate judge, and a part thereof Sumc®
shall be allowed, the amount of such allowance shall be stated in
the indorsement. If the creditor shall refuse to accept the amount
so allowed in satisfaction of his claim, he shall recover no costs in
any action he may bring against the executor or administrator,
unless he shall recover a greater amount than that offered to be
allowed.

Skc. 18. The effect of any judgment rendered against any exe- Efect  of
cutor or administrator, upon any claim against the estate of his aguinst exe-
testator or intestate, shall be only to establish the claim in the same ®*™
manner as if it had been allowed by the executor or administrator
and the probate judge ; and the judgment shall be, that the execu-
tor or administrator pay in due course of administration, the
amount ascertained to be due. A certified transcript of the judg-
ment shall be filed in the probate court; and no execution shall
issue upon such judgment, nor shall it create any lien upon the
property of the estate, or give the judgment creditor any priority
of payment.

EC. 14, When any judgment has been rendered against the tes- Judgment
tator or intestate in hig lifetime, no execution shall Issue thereon s o e
after his death ; but it shall be presented to the executor or admin- Presented:
istrator as any other claim, but need not be supported by the affi-
dayit of the claimant; and if justly due and unsatisfied, shall be
paid in due course of administration ; provided, however, that if the proviso.
execution shall have been levied upon any property of the deceased,
the same may be sold for the satisfaction thereof; and the officer
making the s_ale §hall account to the executor or administrator for
any surplus in his hands.

in the action, unless proof be made of the presentment. ‘



