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' OF CLAIMS AGAINST THE ESTATE,

SEc. 15. If the executor or administrator doubt the correctness
of any claim presentt_ad to him, he may enter into an agreement in
writing, _with the claimant, to refer the matter in controversy to
some disinterested person, to be approved by the probate judge,
upon filing the agreement and approval of the probate judge in the
office of the clerk of the district court, for the county in which the
letters testamentary or of administration were granted, and the
clerk shall, either in term time or vacation, enter a rule referring
the matter in controversy to the person so selected.

SEC. 16. The referee shall thereupon proceed to hear and deter-
mine the matter, and make his report thereon to the court in which
the rule for his appointment shall have been entered. The same
proceedings shall be had in all respects, and the referee shall have
the same powers, and be entitled to the same compensation, and
subject to the same control as if the reference had been made inan
action in which such court might by law direct a reference. The
court may set aside the referee, and appoint another in his place,
or may set aside or confirm the report and adjudge costs as in ac-
tions against executors and administrators; and the judgment of
the court thereon, shall be as valid and effectual, in all respects, as if
the same had been rendered in a suit commenced by the ordinary,
process.

Skc. 17, If the executor or administrator is himself a creditor of
the testator or intestate, his claim, duly authenticated by affidavits,
shall be presented for allowance or rejection, to the probate judge,
and its allowance by the judge shall be sufficient evidence of its
correctness.

Skc. 18. If any executor or administrator shall neglect for two
months after his appointment, to give notice to creditors as pre-
scribed by this chapter, it shall be the duty of the court to revoke
his letters. :

Skc. 19. At the same time at which the executor or adminis-
trator is required to return his inventory, he shall also return a
statement of all claims against the estate, which shall have been
presented to him when required by the court, and from time to
time hereafter, shall present a statement of claims subsequently pre-
sented to him, and in all such statements he shall designate the
names of the creditors; the nature of each elaim; when it did or
will become due; and whether it was allowed or rejected by him.
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CHAPTER V.

SALE OF PROPERTY BY EXECUTORS AND ADMINISTRATORS.

Sxo, 1. No sale valid unless made by order of court,
Application for order of sale; and objections thereto,
. Application for order of sale by executor when to be made, notice of sale.
. Order of sale.
. Sales of personal property, when and how made.
. Private sales when allowed.
. When sale of real estate may be made.
Proceedings to obtain order for such sale.
. When probate judge to grant order to show cause.
. Order how and when to be served or published.
11. When judge of probate to hear proof and allegation of parties.
12. Copy of order to be served on guardian ; appointment of guardian.
- 13. Examination of witnesses,
14. When all of real estate may be sold.
15. Order of sale.
16, Order what to specify.
17. When others than executors may apply for order of sale.
18. Copy of order in such case to be delivered to executor.
19, Notice of sale how given and what to contain,
20. Sale when and where to be made ; when and how long executors may post-
! pone sale. :
21. Notice of adjournment, how given,
22. If on credit, executor to take certain security.
23. Proceedings to be returned; when sale may be vacated.
24. Who may object to confirmation of sale and how.
25, When order confirming sale and directing conveyances to be made.
26, Contents of conveyance and effect thereof, ]
27. Order ot confirmation when given, and what to state.
28. Order for sale of incumbered real estate, how obtained.
29. Hstate of testator to be disposed of according to will.
30. Proceedings by executor if sale be directed by will,
31. Further sale to be made, if appropriation be insufficient.
32. Estate of legatees liable for debts, &c.
33. Contributions among legatees when estate of legates bas been sold. .
34 & 35. Interests of deceased in contract for purchase of lands, how to be sold.|
36. Bond required of purchaser.
37. Executor when to assign such contract to purchager ; rights of purchaser.
38. When executor may be ordered to redeem mortgaged property.
39. Order of sale, instead of redemption.
40, Liability of executor for neglect relative to sales.
41. 1b, Tu case of fraudulent sales.
42. Action for recovery of estate sold by executor when to be brought.
43, Preceding section not to apply to person under disability to sue.
44. Kxecutor toreturn to probate court a verified account of sales.
45, Iixecutor or administrator not to purchase.
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Sk, 1. No sale of any property of an estate shall be valid unless

made under order of the probate court.

Skc. 2, All applications for orders of sale shall be by petition in
writing, in which shall be set forth the facts showing the sale to be
necessary, and upon the hearing any person interested in the estate,
may gle his written objections which shall be heard and deter-
minea.

SEc, 3. At the term of the court at which the inventory is re-
turned, the executor or administrator shall apply for an order to
sell the perishable property of the estate, and so much other pro-
perty as may be necessary to be sold to pay the allowance made to
the family of the deceased. If claims against the estate have been
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cuarrers. allowed, and a sale of property shall be necessary for their pay-
ment, or of the expenses of the administration, he shall also app{y
for an order to sell so much of the personal estate as shall be neces-
sary. He shall make a similar application, giving at least two
weeks previous notice in a newspaper in general circulation in the
county where letters were granted, or by posting written or printed
notices thereof, in ten of the most public places in the county from
time to time, so long as any personal property remains in his hands,
and a sale is necessary to pay any demands against the estate.

“orderofsale  SEC. 4. If it appear to the court that a sale is necessary, it shall
so order. In making such sale, the court shall order such articles
as are not necessary for the support and subsistence of the family
of the deceased, or not specially bequeathed to be first sold.

Salesof per-  SEC. 5. Sales of personal property shall be made at public auc-

sonet P tion, and after notice given for at least two weeks, which notice
shall be given by notices posted in the public places in the county,
or by publication in a newspaper, if the judge shall so order, in
which shall be stated the time and place of sale.

Privatesale.  SEC, 6. If it be made to appear to the satisfaction of the probate
court that it will be for the interest of the estate to allow the exe-
cutor or administrator to sell some portion, or the whole of the per-
sonal estate at private sale, the court may so order. sy

Realestate.  OEC. 7. When the personal estate in the hands of the executor
or administrator shall be insufficient to pay the allowance to the
family ; and all the debts and charges of the administration, the
executor or administrator may sell the real estate for that purpose,
upon the order of the judge of probate. ; _

Order, how  SEC. 8, To obtain such order, he shall present a petition to the

" probate court, setting forth the amount of the personal estate that
as come to his hangs, and how much, if any, remains undisposed
of; a list and the amounts of the debts outstanding against the de-
ceased as far as the same can be ascertained ; a deseription of all
the real estate of which the testator or intestate died seised; the
condition and value of the respective lots and portions; the names
and ages of the devisees, if any, and of the heirs of the deceased,
which petition shall be verified by the oath of the party presenting
the same. .

orier  to Sgc. 9, If it shall appear by such petition that there is not suffi-

showeate: olent personal estate in the hands of the executor or administrator
to pay the allowance to the family, the debts outstanding against
the deceased, and the expenses of administration ; and that it is ne-
cessary to sell the whole or some portion of the real estate for the
payment of such debts, the probate judge shall thereupon make an
order, directing all persons interested to appear before him at a

time and place specified, not less than four, nor more than eight -

weeks from the time of making such order, to show cause why an
order should not be granted to the executor or administrator, to
sell so much of the real estate of the deceased, as shall be requisite
to pay such allowance, charges and debts, .
i ] £C. 10. A copy of such order to show cause, shall be personally
Yiso. ' 7 served on all persons interested in the estate, at least ten days be-
fore the time appointed for hearing the petition, or shall be pub-
lished at least four successive weeks in sucE newspaper as the court
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. ded, however, if all persons interested in the estate, omarrens.
:IL;:{} :fgd::‘f} mo{?r(iiiir,ng their assent to such sale, the notice may be —
d“i‘g;gﬁ%.w’i‘tl?é probate_judge, at the time and place appointed in Heariay pe-
such order, or at such other time to which the hearing may be ad-
journed, upon proof of the due service or publication of a copy of
‘the order, or upon filing the consent, in writing, to such sale, of all
arties interested, shall proceed to the hearing of such petition ;
and if such consent be not _ﬁ!ed, shall hear and examine the alleg'a-
tions and proofs of the petitioners, :_md_of all persons interested in
the estate who may oppose the apphcatlon:

Suc, 12. If any of the devisees or heirs of the deceased are Copy of or-
minors, and have a general guardian in the county, the copy of the served on
order shall be served on the guardian; if they have no such sordien
guardian, the court shall, before proceeding to act upon the peti-
fion, appoint some disinterested person their guardian for the sole

urpose of appearing for them, and taking care of their interests
in the proceedings. o _ ’

Sgc. 13. The executor or administrator may be examined under Witnesses.
oath, and witnesses may be examined by either party, and process
to compel their attendance and testimony, may be issued by the pro-
bate judge in the same manner, and with like effect as in other

uses.
caSEc. 14. If it shall appear to the court that it is necessary to sell Sale.10 Wen.
a part of the real estate, and that by a sale of such part, the residue *!-
of the estate, or some specific part or piece thereof, would be greatly
injured, the court may authorize the sale of the whole estate, or of
such part thereof as may be adjudged necessary, and most for the
interest of all concerned. i

Skc. 15. If the probate judge shall be satisfied, after a full hear- order tosell.
ing upon the petition, and on_examination of the proofs and alle-
gations of the parties interested, that a sale of the whole or some por-
tion of the real estate is necessary for the payment of the allowance
to the family, and all valid claims against the estate, and charges of
administration, or if such sale be assented to by all the persons in-
terested, he shall make an order of sale authorizing the executor
or administrator to sell the whole or so much angl such parts of the
real estate described in the petition, as he shall judge necessary or
beneficial.

SEC. 16. The order shall specify the lands to be sold, and the I What to
terms of sale, which may be either for cash or on credit, not ex-
ceeding six months, as the court may direct. If it appear that any
part of such real estate has been devised, and not charged in such
devise with the payment of debts, the court shall order that part

" descended to heirs to be sold before that so devised.

Sue. 17. If the executor or administrator shall neglect to apply Jrhen other

than execu-

_ for an order of sale whenever it may be necessary, any person in tersmay ap-

for or-

terested in the estate may make application ‘therefor in the same e
manner as the executor or admimstrator, and notice thereof shall
be given to the executor or administrator before the hearing.

Sec. 18. Upon making such order, a certified copy thereof shal) Qoo or-

be delivered by the probate judge to the executor or administrator, ter.
who shall be thereupon authorized to sell the real estate as directed.
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cmaprers,  Sgc. 19. When a sale is ordered, notice of the time and place of
Noiice  of Sale shall be posted in ten of the most public places in the count
e where the land is situated, at least twenty days before the day of

sale, and shall be published in some newspaper in this territory in
general circulation in said county, for three successive weeks next
before such sale, in which notice the lands and tenements shall be
described with common certainty. et

Sale, _ Skc. 20. Such_ sale shall be in the county where the lands are
situated, at public auction, between the hours of ten o'clock in the
morning, and the setting of the sun, the same day; but if the exe-
cutor or administrator shall deem it for the interest of all concerned

Adiourn-  that the sale should be postponed, he may adjourn it for any time
not exceeding fourteen days. Al

Ib.Notice of.  Spc. 21. In case of such adjournment, notice thereof shall be

~ given by a public proclamation at the time and place first appointed
for the sale; and if the adjournment shall be for more than one
day, further notice shall be given by posting or publishing as the
time and circumstances may admit.

Ioncreait.  SEC. 22. The executor or administrator, shall, when the sale is
on credit, take the note or notes of the purchaser for the purchase-
money, with a mortgage on the property to secure their payment,

il M SEC. 23. The executor or administrator making any sale of real

cated. 13 estate shall, at the next term of the court thereafter, make a re-

Comst, 503, turn of his proceedings to the probate judge, who shall examine
the same, and if he shall be of opinion that the proceedings were
unfair, or that the sum bidden is disproportionate to the value, and
that a sum exceeding such bid, at least ten per cent. exclusive of
expenses of a new sale may be obtained, he shall vacate such sale,
and order another fo be had, of which notice shall be given, and
the sale shall be conducted in all respects as if no previous sale had
taken place.

pomayob-  SEC. 24. When the return of the sale is made, any person inter-

frmation.  ested in the estate, may file written objections to the confirmation
of the sale; and may be heard, and produce witnesses in support
of his objections.

When to be  SEC. 25, 1f it appear to the court that the sale was legally made

Gomat. 0; and fairly conducted, and that the sum bidden was not dispropor-

10 Paige 602 tionate to the value of the property sold, or if disproportionate,
that a greater sum as above specified, cannot be obtained, the court
shall make an order confirming the sale, and directing conveyances
to be executed ; and such sale from that time shall be confirmed
and valid.

Conveyances SEC. 26. Such conveyances shall thereupon be executed to the

4 do.139; 3 purchaser by the executor or administrator ; they shall contain and

ot s conry. st forth at large the original order authorizing a sale, and the order

245! confirming the same and directing the conveyances, and they shall
be deemefl>r to convey all the estate, rights and interest of the testa-
tor or intestate in the premises at the time of his death.

Order con-  SEC. 27. Before any order is entered confirming the sale, it shall

when given. b proven to the satisfaction of the probate judge, that notice of the
sale was given as herein prescribed, and the order of confirmation
shall state that such proof was made.

camberedes.  SEC. 28, When a testator shall have given any legacy by will
tates, i
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that is effectual to charge real estate, and his goods, chattels, rights onaprers,
and credits shall be insufficient to pay such legacy, together with
his debts and charges of administration, the executor or adminis-
trator with the wiﬁ annexed, may obtain an order to sell his: real

estate for that dpurpose in the same manner, and upon the same
i

terms and conditions as are prescribed in this chapter, in case of a '
Sale for t,he ayment Of debts. |

Sko. 29. If the testator shall make provision by his will, or des- Fstates ap-
jgnate the estate to be appropriated for the payment of his debts, ™ Pl
the expenses of administration or family expenses, they shall be
paid according to the provisions of the will, and out of the estate
thus appropriated, so far as the same may be sufficient.

Sec. 30. When such provision has been made, or any property m.
directed by the will to be sold, the executor or administrator with
the will annexed, may proceed to sell without the order of the

robate court, but he shall be bound as an administrator, to give
notice of the sale, and return accounts thereof to the court, and to
proceed in making the sale, in all respects as if it were made under
the order of the court, unless there are special directions given in
the will, in which case he shall be governed by such directions.

Sec. 81. If the provision made by the will, or the estate appro- 1t appropri-
priated be not sufficient to pay the debts and expenses of adminis- &gm be ™
tration and family expenses, such part of the estate as shall not
have been disposed of by the will, if any, shall be appropriated for
that purpose according to the provisions of this act.

Skc. 82. The estate, real and personal, given by the will to any Estates to
legatees or devisees, shall be held liable for the payment of the jf ot
debts, the expenses of administration and of the family, in propor- &
tion to the value or amount of the several devises or legacies;
except that specific devises or legacies may be exempted, if it shall
appear to the court necessary to carry into effect the intention of
the testator, if there shall be other sufficient estate. :

Sec. 88. When the estate given by any will has been sold for contributio
the payment of debts and expenses, all the devisees and legatees **
shalFbe liable to contribute according to their respective interests,
to any devisee or legatee from whom the estate devised to him may
have been taken for the payment of the debts or expenses; and
the probate court, when distribution is made, shall, by deeree for
that purpose, settle the amount of the several liabilities, and decree

- how much each person shall contribute.

SEc. 84, If a deceased person, at the time of his death, was pos- contract of
sessed of a contract for the purchase of lands, his interest in such fi° * ™
land, and under such contracts, may be sold on the application of
his executor or administrator, in the same manner as if he had
died seised of such lands; and the same proceedings may be had
for that purpose, as are prescribed in this chapter in respect to lands
of which he died seised, except as hereinafter provided.

SEc. 85. Such sale shall be made subject to all payments that m.
may thereafter become due on such contracts, and if there be any
such payments thereafter to become due, such sale shall not be
confirmed by the probate judge, until the purchaser sball have
executed a bond to the executor or administrator for his benefit
and indemnity, and for the benefit and indemnity of the persons
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cuarrer 5. entitled to the interest of the deceased, in the lands so contracted
for, in double the whole amount of the payments thereafter to be-
come due on such contract, with such securities as the probate
Jjudge shall approve.

Dond ofpur- SEC. 36. Such bond shall be conditioned that the purchaser will
make all payments for such land as shall become due after the date
of such sale, and will fully indemnify the executor or administra-
tor, and the persons so entitled, against all demands, costs, and
charges and expenses by reason of any covenant OF agreement con-
tained in such contract, but if there be no payments thereafter to
become due on such contract, no bond shall be required of the
purchaser.

o Bt SEC. 87. Upon the confirmation of such sale, the executor or ad-

topurckaser. Ministrator shall execute to the purchaser an assignment of the con-
tract, which assighment shall vest in the purchaser, his heirs and
assigns, all the right, title and interest of the persons entitled to
the interests of the deceased in the lands sold at the time of the
sale, and such purchaser shall have the same rights and remedies
against the vendor of such lands, as the deceased would have had
i hp were liying,

Beerton,  SEC. 88. Ifany person die, having mortgaged any real or per-
sonal estate, and shall not have devised the same, or provided for
the redemption thereof by will, the probate court, upon the appli-
cation of any person interested, may order the executor or admin-
istrator to redeem such estate out of the personal assets, if it should
appear to the satisfaction of the court that such redemption would
be beneficial to the estate, and not injurious to creditors.

o et SEC. 39, If such redemption be not deemed expedient, the court

tion. shall order such property to be sold at public sale, whi¢h sale shall
be with the same notice, and conducted in the same manner as is
required in other cases of sales of real estate provided for in this
chapter; and the executor or administrator shall execute a con-
veyance thereof to the purchaser, which conveyance shall be effec-
tual to convey to the purchaser all the right, title ‘and interest,
which the deceased would bhave had in the property, had not the
same been mortgaged by him; and the purchase-money, after pay-
ing the expenses of sale, shall first be applied to the payment and
discharge of such mortgage, and the residuc in due course of ad-
ministration.

beostorlia: SEC. 40. If there shall be any neglect or misconduct in the pro-

glect. ceedings of the executor or administrator in relation to any sale,
by which any person interested in the estate shall suffer damages,
the party aggrieved may recover the same in a suit upon the bond of
the executor or administrator, or otherwise as the case may reguire.

Do Bdn | SkC. 41, Any exeeutor or administrator who shall fraudulently

Barb. cn.57. sell any real estate of his testator or intestate, contrary to the pro-
visions of this chapter, shall be liable in double the value of the
land sold, as damages to be recovered in an action by the person

_ or persons having an estate of inheritance therein,

(ortain =% SEC. 42. No action for the recovery of any estate sold by any

tbebrought executor under the provisions of this chapter, shall be maintained
by any person, claiming under the testator or intestate, unless it be
commenced within three years next after the sale.
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Sgc. 43, The preceding section shall not apply to minors or cmarteRe
others under any legal disability to sue at the time when the right Exceptions
of action shall first acerue; but all such persons may commence g, Preree
such action at any time within three years after the removal of the
dh§:§§ ltﬂ. Whenever a sale shall have been made by an executor Account  of
or administrator of any property of the estate, real or personal, it ***
shall be his duty to return to the probate court at its next term
thereafter, an account of sales, verified by his affidavit.

Spc. 45. No executor or administrator shall directly or indi- Excoutor,

rectly, purchase any property of the estate. o ey

CHAPTER VI.

OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMINISTRA-
TOR, AND OF THE MANAGEMENT OF THE ESTATE.

Sec. 1. Duty of executor. o
2,3, 4 & 5. Actions by and against executors and administrators,
6. When executor may with consent of probate judge compound with creditors,
7 Fraudulent conveyances by deceased may be voided by executor,
8, But not bound to do so unless on application and security for costs given.
9, Sale and distribution of proceeds of such estate recovered.

Skc. 1. The executor or administrator shall take into his posses- puties of,
sion all the estate of the deceased, real and personal, and collect all
debts due to the deceased.

SEc. 2. Actions for the recovery of any progerty, real or per- Actions by

. . and against,

sonal, or for the possession, and all actions founded upon contracts, 5 wen s13 i
may be maintained by and against executors and administrators, %"
in all cases in which the same might have been maintained by or
against their respective testators or intestates. _

Sec. 3. Executors and administrators may maintain actions m. 5 cow.
against any person who shall have wasted, destroyed, taken, car- *"
ried away or converted to his own use, the goods of their testator
or intestate in his lifetime; also may maintain actions for trespass
committed on the real estate of the deceased in his lifetime,

SEC. 4. Any person or his personal representatives shall have an .
action against the executor or administrator of any testator or in-
testate, who in his lifetime shall have wasted, destroyed, taken or
carried away, or converted to his own use, the goods or chattels of
any such person, or committed any trespass on the real estate of
such person,

Sec. 5. Any administrator may, in his own name, for the use m.
and benefit of all parties interested in the estate, maintain actions
on the bond of an executor, or of any former administrator of the
same estate.

Skc. 6. Whenever a debtor of a deceased person shall be unable Gompound-
to pay all bis debts, the executor or administrator may, with the For. ©
approbation of the probate judge, compound with him, and give
him a discharge upon receiving a fair and just dividend of his
effects. .

Sge. 7. When there shall be a deficiency of assets in the hands Fraudulent

of an executor or administrator; and when the deccased shall in by'dcicasea,

22

*
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cmapter. his lifetime have conveyed any real estate, or any right or interest

may _ be therein, with intent to defraud his creditors, or to avoid any rig-l:g .

txecarors.” debt, or duty of any person; or shall have so conveyed such
estate, that by law the deeds or conveyances are void as against
creditors, the executor or administrator may, and it shall be his
duty to commence, and prosecute to: final judgment, any proper
action for the_ recovery of the same ; and may recover for the bene-
fit of the creditors all such real estate so fraudulently conveyed ; and
may also for the benefit of the creditors, sue and recover all goods
chattels, rights and credits which may have been so fraudu ently
conveyed by the deceased in his lifetime, whatever may have been
the manner of such fraudulent conveyance.

. SEkc. 8. No executor or administrator shall be bound to sue for
such estate, as mentioned in the preceding section, for the benefit of
the creditors, unless on application of the creditors of the deceased ;
nor unless the creditors, making such application, shall pay such
part of the costs and expenses, or give such security to the execu-
tor or administrator thereof, as the probate judge shall direct.

. saeand  SEC. 9. The real estate so recovered shall be sold for the pay-

of proceeds Ment of debts, in the same manner as if the deceased had died

fereok.  seised thereof, upon obtaining an order therefor from the probate
court; and the proceeds of all goods, chattels, rights and eredits
so recovered, shall be appropriated in payment of the debts of the
deceased, in the same manner as other property in the hands of the
executor or administrator,

CHAFPTER VIE

OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND
ADMINISTRATORS IN CERTAIN CASES,

8re. 1. When court may decree conveyance by executor.

. Petition for specific performance, and proceedings thereon.

Hearing of petition, :

. Decree for conveyance when to be made.

. Appeal from decree; execuling conveyance, &e.

When petition to be dismissed without prejudice.

. Effect of such conveyance.

. Certified copy of decree may be recorded; effect thereof.

- Decree so recorded, may be enforced by other process,

. In case of death of person entitled, his heirs, &c., may commence or prose-
cute proceedings, &c.

OO =TO O s B2
- .

ot

Contracta ot SEC. 1. When any person who is bound by contract in writing,

Seeased 10 to convey an 1 estate, shall die befc king th ce

by y any real estate, sha ore making the conveyance,
the probate court may make a decree authorizing and directing the
executor or administrator to convey such real estate to the person
entitled thereto, in all cases where such deceased person, if living,
might be compelled to make such conveyance. "

Petition o SR, 2. On presentation of a petition of any person claiming to

#nforce such . e

contract. - be entitled to such conveyance from any executor or administrator,
setting forth the facts upon which such claim is predicated, the
probate judge shall appoint a time and place for hearin such
petition, which shall be at a regular term of the court, and shall

-

' such other time as the same may be adjourned to, upon ﬁroof by
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order notice of the pending thereof, and the time and place of hear- cmarrery.
ing, to be published at least four successive weeks next before such

hearing, in such newspaper 11 this territory as the court shall de-

signate. J ! ;

Skc. 8. At the time and place appointed for such hearing, or at Beaiiag. ot
affidavit of the due publication of the notice, the court shall pro-
ceed to a hearing, and all persons 1ptereste_d m-t.he_ estate may ap-
pear and defend such petition, by filing their objections in writing,
and the court may examiné on oath the petitioner, and all who
may be produced before him for that purpose. o

Sge. 4. After a full hearing upon such petition and objections, Decree for
and examination of the facts and circumstances of the claim, if the “*¥¥**
probate judge is satisfied that the petitioner is entitled to a convey-
ance of the real estate described in his petition, he shall make a
deeree, authorizing and directing the executor or administrator to
execute a conveyance thereof to the petitioner.

Ste. 5. Any person interested may appeal from such decree to Appeal.
the district court for the same county, as in other cases; but if no
appeal be taken from such decree within the time limited therefor
by law ; or if such decree be confirmed on appeal, it shall be the
duty of the executor or administrator to execute the conveyance
according to the directions contained in the decree, and a certified
copy thereof shall be recorded with the deed in the office of the
recorder of the county where the lands lie, and shall be evidence
of the correctness of the proceedings and of the authority of the
executor or administrator to make the conveyance. i

Skc. 6. If upon a hearing in the probate court as hereinbefore Dismissal
provided, the probate judgz shall doubt the right of the petitioner i,
to have a specific performance of the contract, he shall dismiss the
petition without prejudice to the rights of the petitioner, who may
at any time within six months thereafter, proceed in to the district
court to enforce a specific performance.

Skc. 7. Every conveyance made in pursuance of a decree of the Efect ofcon-
probate court, as provided in this chapter, shall be effectual to pass ™***
the estate contracted for, as fully as if the contracting party himself
were still living, and then executed the conveyance.

Skc. 8. A copy of the decree for the conveyance made by the mfect of co-
probate court, and duly certified and recorded in the office of the PJ of decres
recorder for the county where the lands lie, shall give the person
entitled to the conveyance, a right to the possession of the lands
contracted for, and of holding the same according to the terms of
the intended conveyance, in like manner as if they had been con-
veyed in pursuance of the decree. 1

%EG. 9. The recording of any decree as provided in the preced- Enforcing
ing section, shall not prevent the court making such decree, from “"**
enforcing the same by other process.

Skc. 10. If the person to whom the conveyance was to be made, when repre-
shall die before the commencement of the proceeding, according &y
to the pI‘OViSlOIlS of this chapter, or before the comp]eﬁon of the conveyance.
conveyance, any person who would have been entitled to the estate
under him, as heir, devisee, or otherwise, in case the conveyance
had been made according to the terms of the contract, or the exe-
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CHAPTER 8. cutor or administrator of such deceased person for the benefit of

the person entitled, may commence such proceedings, or prosecute
the same if already commenced; and the conveyance shall be sg
made as to vest the estate in the same persons who would haye

}‘t;eenﬁentitled to it, or in the executor or administrator for their
enefit,

CHAPTER VIII.

OF ACCOUNTS TO BE RENDERED BY EXECUTORS AND ADMINISTRA-
TORS, AND OF THE PAYMENT OF DEBTS,

)
Spc. 1. Executors, &e., not to be lisble on certain promjses, unless in writing,
2. How chargeable with all estate reduced by them to possession.
3. Not to profit by increase, or lose by decrease or destruotion without his fanl&
4, When not responsible for debts due deceased,
5. Compensation, &c., to executors and administrators,
6. Executor not to purchase claim againss estate,
I. Commissions allowed executor,
8. Executor when to render exhibit to court; exhibit what to set forth,
9. Citation to issue if exhibit not rendered,
10. Petition before final settlement to compel executor to render exhibit,
11. Citation to render exhibit, when to issue,
12. Objection to exhibit, how made, and trial thereof.

13. Attachment may issue against executor if exhibit be notrendered after citation,

14. Account of executor to be rendered one year from appointment,.

15, Citation to account at instance of successor.

16. Letters of executor, when to be revoked,

17. In rendering aceount executor to produce vouchers,

18. When and what allowanee may be allowed without vouchers, *

19. Notice of settlement of account, how given and what to contain,

20. Any persons interested in estate may file exceptions to the account.

21. Appointment of guardian to examino accounts,

22. Examination how conducted.

23. Allowance of account conclusive except on minors,

24, Account not to be allowed unless proof of notice be given.

25. Order of payment of debts.

26. How far mortgage preferred to other debts.

217, Proceedings when estate iusufficient to pay all debts,

28. Funeral expenses, &e., to be paid as soon as executor has funds,

29, Order for payment, on settlement of accounts,

30. Debts not due or disputed how provided for,

31. Liability of executor to creditor after order of payment,

32. After settlement of executor's accounts, &c., creditor cannot call on other
creditors, legatees, &c., to contribute; but executor liable if notice be
not given,

33. Legacies, when to be paid; estate, when to be distributed.

34, Executor, &c.,'when to pray a setilement.

36. Proceeding against executor, if he neglect to render account,

Labitity of  SEC. 1. No executor or administrator shall be chargeable upon
& on ro- aNY Special promise to answer damages, or to pay the debts of the
ey testator or intestate, out of his own estate, unless the agreement for
that purpose, or some memorandum or note thereof, 1s in writing,
and signed by such executor or administrator, or by“some other
person, by him thereunto specially anthorized. -
Chargenle  SEC. 2. Every executor or administrator shall be chargeable in
Waeccsss. his account, with the whole estate of the deceased which may come
into his possession, at the value of the appraisement contained in
the inventory, except as provided in the following sections, and

with all the interest, profit and income of the estate.
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: t make profit by the increase, nor suﬁ'er‘loss CHAPTERS,
bystlli% gécf{e:sséhg}}dréztructionpwithout his fault, of any part of tl;e Increase and
estate. He shall account for the excess when he shall hav_e sold i
any part of the estate for more than the appraisement; and if any
shall be sold for less than the appraisement, he shall not be respon-
sible for the loss if the sale has been justly made. e

Sge. 4. No executor or administrator shall be accountable olr Vigout
any debts due the estate, if it shall appear that they remain uncol-
lected, without his fault. -
Sgc. 5. He shall be allowed all necessary expenses in the care, Compenss.
management and settlement of the estate, and for his services, suc}i
fees as the law provides; but when the deceased by his Wﬁl shal
have made some other provision for the compensation of his exe-
cutor, that shall be deemed a full compensation for his services,
unless he shall by a written instrument, ﬁled in the prqbate court,
renounce all claim for compensation provided by the will. W
Sec. 6. No administrator or executor shall purchase any claim ot to pur-
against the estate he represents; and if he shall have paid gny &c.
claim for less than its nomin?ll Va}:lue, }l;lleuslha“ oncgmll)fye;at;éle to
in hi ount, so much as he shall have a id.
Ch%rh:g(i }7n I%l?s'lf:ri no ’oompensation shall have been provided E};y Coramissions
will, or the executor shall renounce his claim thereto, he shall be
allowed commission upon the whale estate accounted for by him,
as follows: for the first thousand dollars, at the rate of seveg elr
ceut ; for all above that sum and not exceeding two th':ms'.a?.L ol-
lars, at the rate of five per cent. ; for all above that sum at (ti £ ra{tie.
of four per cent.; and the same commission shall be allowe t?l ad-
ministrators. In all cases, sue_h further allowance may be made as
the probate judge shall deem just and reasonable for any ex_trach-
dinary services not required of an executor or administrator 1;: t Ii
common course of his duty ; provided that the total amount o sug
allowance shall not exceed the amount of commission allowed by
thlgEsg?tg?nWithin six months after his appointment, and thereafter Petition for
at any time when required by the court, either upon its own mho-
tion orthe application of any person interested 1 the _estate% the
executor or administrator shall render for the information of the
court, an exhibit under oath, showing the amount of money rf(:i
ceived and expended by him; the amount of all claims prﬁsenéc
against the estate, and the names of the claimants, and all other
matters necessary to show the condition of its affairs, o
Sec. 9. If the executor or administrator fail to render an exhibit . Fuiling
within six months, as required in the last preceding section, it shall to render.
be the duty of the probate judge to issue a citation, requiring him
to appear and render it. |
Sic. 10. Any person interested in the estate, may at any time Patiton. oe
before the final settlement of accounts, present his petition to the exhivit.
probatejuage, praying that the execufor or a._dmlmerator be re-
quired to appear and render such exhibit, setting forth t’t}e facts,
showing that itis necessary and proper that such an exhibit should
de.
beSnI?:g. 11. If the probate Jjudge be satisfied, either from the oath citation ts

render ex-

of the applicant, or from any other testimony that may be offered, I
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"

omartErs. that the facts alleged are true, and shall consider the showing :&!"

the applicant sufficient, he shall issue a citation to the eXecutor or
administrator, requiring him to appear ou some day named in the
citation, which shall be during the term " of the court, and render
an exhibit as prayed for, oy

Oectionsto~ SEC. 12. When an exhibit is rendered by an executor or admin-
1strator, any person interested may appear and by objections in
Writing, contest any account or statement therein contained. The
court may examine the executor or administrator, and if he have
been guilty of negligence, or wasted, embezzled or mismanaged
the estate, his letters shall be revoked,

Attachment. e, 18, If any executor or administrator, negleet or vefuse 1o
appear and render an exhibit after having been duly cited, an at-
tachment may be issued against, or his letters may be revoked, in
the diseretion of the court, .

Aocount to Swe. 14. Hvery executor or administrator shall render a full ac-

oneyear count of his administration, at the expiration of one year from the

poimment”” time of his appointment. If he fail to present his account, it shall
be the duty of the judge, to compel the rendering of such account by
attachment; and any person interested in the estate, may apply
for and obtain an attachment ; but no attachment shall issue, un-
less a citation shall have been first issued and returned, reguiring
the executor or administrator to appear and show cause why an
attachment should not issue,

Cistion to  SEC. 15, Whenever the authority of an executor or administra-

account at .

instance of tOT shall cease, or be revoked for ‘any reason, be may be cited to

pieeesser:  account before the probate court, at the instance of the person suc-
ceeding to the administration of the same estate, in like manner as
he might have been cited by any person interested in the estate,
during the time he was executor or administrator,

Revokement Sec. 16. If the executor or administrator resides without the

. ™ county, absconds, or conceals himself S0 that citation cannot be
personally served, and shall neglect to render an acecount within
thirty days after the time above prescribed, or it he shall neglect to
render an account within thirty days after having been committed,
whl:.z:i the attachment has been executed, his letters shall be re-
voked. ;

vouhers of  SEC. 17. In rendering his account, the executor or administrator

FreS: shall produce vouchers for all expenses and charges which he shall
have paid ; which vouchers shall ﬁe filed and remain in court; and
he may be examined on oath touching such pa ments ; and also,
touching any property and effects of the deceaseg, and the disposi-
tion thereof.

Alowance Skc. 18. On the settlement of his account, he may be allowed

. Youchers,  any item of expenditure, not_exceeding twenty dollars, for which
no voucher is produced, if such item be supported by his own oath,
positive to the fact of payment, specifying when, where, and to
whom payment was made, if such oath be uncontradicted ; but
such allowances in the whole shall not exceed five hundred dollars
for payment, in behalf of any one estate,

Netice ot SEC. 19. When the account is rendered for settlement, notice

resensnt thereof shall be given by the probate judge, by causing notices to
be posted in three of the most public places in the county. The

notice shall set forth the na
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me of the estate, of the executor or ad- oHAPTERS.
ministrator, and the day appointed for the settlement of accounts,
which shall be on some day of a term of court. A
Ske, 20. On the day appointed, or on any subsequent day to Exceptions
which the hearing may have been adjourned by the court, any
erson interested I the estate, may appear and file his exceptions,
Fn writing, to the account, and contest the same. R i
Sge. 21, If there be any minor interested in the estate, w 3_ 108 Guardian for
no legally appointed guard;aq, the court shall appoint some disin-
terest?éd erson to represent him, who on behalf of _t.he minor, m.a)t
contest tge account as any other person interested might contest 1t
and who shall be allowed by the court a reasonable compensation
is services, 5o )
farS}éi E;‘Z. The hearing and allegations of the respective pzartv.
may be adjourned from time to time, as shall be nepessagy, and ¢ te;
court may appoint one or more auditors to examine é e accoixlnw_
and make report thereon subject to confirmation, an'dmay a;‘ !(;)hc
a reasonable compen(siablon to such auditors, to be paid out o
ased.
eStgfgj.o;;h?l‘gzc:ettlement of the account and the allowance tlhere- Adlopione st
of by the court, or upon appeal, shall be conclusive against a‘at pefl-
sons, in any way interested in the estate; saving, however, to ad
persons laboring under any legal disability, their rights ltio proceen
against the executor or administrator, either individually or u{_:l)on
his bond, within two years after their respective disabilities s ti
have ceased ; and in any action brought by any such person, the
allowance and settlement of the account shall be deemed presump-
i i of its correctness. alky
twf‘fm%‘jl%zl c"Elz‘he ;ccount shall not be allowed by the court, _untﬁl it .
be first proven that notice has been given as required by thisc aﬁ)-
ter: and the decree shall show that such proof was made to the
satisfaction of the court, and shall be conclusive evidence of the
facSthEc. 95. The debts of the estate shall be paid in the following §E§§“‘ o
order: :
1. Funeral ex;%enlfesl; o
. X the last sickness | Z .
g. %e’t})}fsnﬁeaiic;g preference by the laws of the United States ;
4. Public rates, taxes and excise duties due the territory ;
5. Judgments rendered against the deceased in his hfet:lrnnfa, og
which execution might have issued at 'th(? time of his deat. ,dan,
mortgages, in the order of the date of their filing in the recorder’s
office ;
6. All other demands against the estate. : S s
Sec. 26. The preference given in the preceding section to a m(-)rgln Preference
gage shall only extend to the proceeds of property mortgaged ; if guaiified.
the proceeds of such property be insufficient to pay the mortgagg,
the part remaining unsatisied shall be classed with other demands
inst the estate.
agzéEG. 27. If the estate be insufficient to pay all the debts of any ghcn’::::ét;
one class, each credifor shall be paid a dividend in proportion 10 denatto pay
his claim ; and no creditor of any one class shall receive any pa%.
ment, until all those of the preceding class shall have been fully paid.

q Examination
& of accounts.
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ceaprers,  SEc, 28, It shall be the duty of the executor or administrator
f;‘;ﬁ;“*"““" as soon as he may have sufficient funds in his hands, to pay the
s, funeral expenses, and expenses of the last sickness, and the alloy-
ance made to the family of the deceased ; and he may retain in
his hands the necessary expenses of administration; but he shall
not be obliged to pay any other debt, or any legacy, until, ag
E;iﬁmbed by this act, the payment has been ordered by the
g;‘;;gm_mr SEC._ 29. Upon the settlement of the accounts of the executor or
administrator at the end of the year, as required in this act, the
court shall make an order for the payment of the debts, as the cir-
cumstances of the estate shall require; if there be not sufficient
funds in the hands of the executor or administrator, the court shall
specify in the decree the sum to be paid each creditor.
Debts ot Skc. 80. If there be any claim not due, or any contingent or dis-
bated. ° puted claim against the estate, the amount thereof, or such part
thereof as the holder would be entitled to if the claim were due
established or absolute, shall be paid into the court, where it shall
remain, to be paid over to the party when he shall become entitled
thereto ; or if he fail to establish his claim, to be paid over or dis-
tributed as the circumstances of the case may require; provided
that if any creditor whose claim has been allowed, but is not yet due,
shall appear and assent to a deduction therefrom of the legal inter-
est for the time the claim has yet to run, he shall be entitled to be
paid accordingly.
Lisbility of Sec. 81. Whenever a decree shall have been made by the probate
e er, court for the payment of creditors, the executor or administrator
shall be personally liable to each creditor for his claim, or the divi-
dend thereon, and execution may be issued on such decree as upon
a judgment in the district court, in favor of each creditor, and the
same proceedings may be had under such execution, as if it had
been issued from the district court. The executor or administrator
shall also be liable on his bond to each creditor.
Oreditors, SEC. 82. When the accounts of the executor or administrator have
phennotlis- heen settled, and an order made for the payment of debts and dis-
wibate; but gribution of the estate, no creditor, whose claim was not included
blo if mono- i the order for payment, shall have any right to call upon the
* creditors who have been paid, or upon the heirs, legatees or de-
visees, to contribute for the payment of his elaim ; but if the exec-
utor or adrministrator shall have failed to give the notice to credi-
tors as prescribed by this act, such creditor may recover on the
bond of the executor or administrator the amount of his elaim, or
such part thereof as he would have been entitled to had it been al-
lowed ; provided, that this section shall not apply to any creditor
whose claim was not due ten months before the day of settlement,
or whose claim was contingent, and did not become absolute ten
months before such day.
state when Skc. 83. Ifall the debts shall have been paid by the first distri-
onted. bution, the court shall proceed to direct the payment of legacies,
and the distribution of the estate among the heirs, legatees or other
persons entitled ; but if there be debts remaining un;aid, the court
shall give such extension of time as may be reasonable for the final
settlement of the estate.
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Spe. 84, At the time designated, or sooner, if within that time crapTER9,
all the property of the estate shall have been sold, or there shall wnen execu-
be sufficient funds in his hands to pay all the debts due by Bhieier topras
estate, the executor or administrator shall render a final account, mest.
and pray a settlement of his admlmstxjamon,

Sge. 35, If he neglect to render his account, the same proceed- Proceedings
ings may be had as are prescribed in this chapter, in regarg to first neglect to
aceount to be rendered by him, and all the provisions of this chap- gonder " 4
ter relative to the last mentioned account, and the notice and
settlement thereof shall apply to his account, presented for final

settlement.

CHAPTER IX,

OF THE PARTITION AND DISTRIBUTION OF THE ESTATE.

. When legatees, &c., may petition court for legacy.

. Notice of such application to be given all persons interested.

As'to those who may oppose application.

. Application when allowed and on what terms,

Such decree may order executor to deliver legacy.

. Proceedings in case partition be necessary.

. Costs of proceedings to be paid by applicant.

. Petition by executor for order requiring payment of money secured; when
court to grant order, nature taereof.

9. Distribution of proceeds.

10 & 11. Decree of distribution, what to contain, and when made.

12. Partition of undivided shares.

13. Proceedings when real estate lies in different counties.

14, Notice of application for partition.

15 Partition when shares have been conveyed.

16. Shares how set out.

17. When estates cannot be divided, court may assign the whole to one of parties.

18. When tract of greater value than either party’s share and cannot be divided,

may be set off to one of the parties.

19. When estate to be sold if partition impracticable.

20. Testator’s estate in common to be first severed.

21, Guardians to be appointed for minors, &e., and agents for non-residents.

922. Report of commissioners and proceedings thercon.

23. When partition may be dispensed with.

94. Questions relating to advancement how determined.

25. When court may appoint agent to take charge of estate for non-resident.

26. Agent to give bond, and court may allow for his services.

27. Unclaimed estate to be sold: agent to take duplicate receipts from treasurer.

28. Liability of agent.

29. Claim t()j[‘proceeds by absentee; when court to give certificate; payment by

aunditor.
30. When court to discharge executor from future liability.
1. When letters of administration granted after final settlement.

SEC.

00 =T O3 N e 19 1S

Sgc. 1. At any time after six months after the time of issuing Petition for
letters testamentary or of administration, any heir, legatee, or " &
devisee may present his petition to the court, that the legacy or
share of the estate to which he is entitled, may be given to him
upon his giving bonds with security for the payment of his pro-
portion of the debts of the estate.

Sgc. 2. Notice of the application shall be given to the executor Notice of ap-

(SR . . . plication, to
or administrator, and to all persons interested in the estate, In the L
game manner that notice is required to be given of the settlement
of the account of the executor or administrator.
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cmarteR9.  Sgc. 8. The executor, administrator, or any person interested fn
Opposingap: the estate, may appear and resist the application ; or any other

self.
aponanee ot Ske. 4. IF on the hearing it appear to the court that the estate ig

proviso. " but little in debt, and that the share of the party or parties apply-
ing may be allowed, without inj ury to the creditors of the estate, the
court shall make a decree in"conformity with the prayer of the
applicant or applicants ; provided, each one of them shail first exe-
cute and deliver to the executor or administrator, a bond in such
sum as shall be designated by the probate judge, and with sureties
to. be approved by him, payable to the executor or administrator;
conditioned for the payment by the devisee or legatee whenever
required, of his proportion of the debts due from the estate,

frderto 3 SEC. 5. Such decree may order the executor or administrator to
deliver to the heir, devisee or legatee, the whole portion of the
estate to which he may be entitled, or only a part thereof.

Partition. Skc. 6. If in the execution of such decree, any partition be neces-
sary between two or more of the parties interested, it shall be made
in the manner hereinafter preseribed.

Costs of ap-  Sgc. 7. The costs of the proceedings, authorized by the preced-

plication, . . s A f
ing sections, shall be paid by the applicant, or if there be more
than one, shall be apportioned among them,

Petiton by Sge. 8. Whenever any bond has been executed and delivered

order  re- under the provisions of the preceding sections, and the executor or

Ment 5. administrator shall ascertain that it is necessary for the settlement of

ney seaured. the estate to require the payment of any part. of the money thereby
secured, he shall petition the court for an order requiring the pay-
ment, and shall have a citation issued and served on the party
bound, requiring him to appear and show cause why the order
shall not be made, At the hearing, the court, if satisfied of the
necessity of the payment, shall make an order accordingly, desig-

»  nating the amount, and giving the time within which it shall be
paid; and if the money be not paid within the time allowed, an
?}gﬁ?ln may be maintained by the executor or administrator on the

nd.

Distrinution ~ Sgo, 9. Upon the final settlement of the accounts of the executor

of residue. s . . s
or administrator, or at any subsequent time, upon the application
of the executor or administrator, or any heir, devisce or legatee,

the court shall proceed to distribute the residue of the estate, if

any, among the persons who are by law entitled.

SEc. 10. In the decree the court shall name the person and the
portion or parts to which each shall be entitled; and such persons
shall have the right to demand and recover their respective shares
from the executor or administrator, or any person having the same
in possession.

Io. . Ween  SEC, 11. The decree may be made on the application of the

; executor or administrator, or of any person interested in the estate,
and shall only be made after notice Eas been given, in the manner
required, in regard to an application for the sale of land by an
executor or administrator, The court may order such further
notice to be given, as it may deem proper.

Partition, Suc, 12, When the estate, real or personal, assigned to two or

&c. of undi-
vided shares

Decree.

heir, legatee or devisee, may make a similar application for hims!
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i i or legatees, shall be in common an.d gndiyided, CHAPTERS.
ﬁl%rikglrr;g:;?:iharesgshall not be separated and distinguished, {2
partition and distribution may be made by three disinterested
persons; to be appointed commissioners for that purpose, by the
probata, judge, wﬁo shall be duli sworn to the faithful discharge
of their duties; and the court shall issue a warrant to them for

tthI()Jmi%os%t‘ the real estate be in diﬁ‘e_rent_counties, t‘ne'p:-'obate X i e
court may, if it shall judge proper, appoint different commissioners sies.

for each county, and in such cases the estate 1n each count‘;y_sha,ll

be divided separately as if there were no other estate to bedivided ;

but the commissioners first appointed shall, unless otherwise

directed by the probate court, make division of such 1eal estate,
wherever situated within the territory.

Spo, 14. Such partition and distribution may be ordered on the Hotho 70

etition of any of the persons interested in the estate; but before wen. "exr;
Eny partition yshall be I:)rder_ed, as directed in this chapter, notice ?H%g%ﬁ?sf_;
shall be given to all persons interested, who shall reside in this ter- de.207.
ritory, or to their guardians and to agents, attorneys or guardians,
if there be any in this territory, of such as reside out of the terri-
tory, either personally, or by public notice, as the probate judge

ay direct. )
- gEO. 15. Partition of the real estate may be made as provided Pariition
in this chapter, although some of the original heirs or devisees may have, _been
have conveyed their shares to other persons ; and such shares shall :
be assigned to the person holding the same, in the same manner as
they otherwise would have been to such-heirs or devisees.

gEC. 16. The several shares in the real and personal estate, shall Bares bow

be set out to each individual in proportion to his right, by such
metes, bounds or descriptions, that the same may be easily distin-
guished ; unless two or more of the parties shall consent to have
their shares set out, 50 as to be held by them in common and undi-

ided. ] '
e SeEo. 17. When any such real estate cannot be divided without Proceediogs
prejudice or inconvenience to the owners, the probate court may ot
assign the whole to one or more of the parties entitled to share
therein, who will accept it, always preferring the males to the fe-
males, and among children, preferring the elder to the younger;
provided the party so accepting the whole, shall pay to the other
parties interested, their just proportion of the true value thereof]
or secure the same to their satisfaction ; and the true value of the
estate shall be ascertained by commissioners appointed by the pro-
bate court, and sworn for that purpose.

SEc. 18. When any tract of land or tenement shall be of greater m.

value than either party’s share in the estate to be divided, and can-
not be divided without injury to the same, it may be set off by the
commissioners appointed, to make partition to either of the parties
who will aceept it, giving preference as prescribed in the preceding
sections; provided the party so accepting, shall pay or secure to

one or more of the others, such sums as the commissioners shall

award to make the partition equal, and the commissioners shall

make their award accordingly ; but such partition shall not be es-

]
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CHAPTER 9.
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Bale.

Testator’s
estate in
common,.
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Ib. Agents.
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with.

Question of
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ment how
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Agent  for
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when ip-
pointed.

His bond.
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tablished by the court, until the sums so awarded shall be paid to
the parties entitled to the same, or secured to their satisfaction,

Sec. 19. When it cannot be otherwise fairly divided, the wholg
or any part of the estate, real or personal, may be recommended by
the commissioners to be sold ; and if the report be confirmed, the
court may order asale by the executor or administrator, or by an
agent appointed for the purpose, and distribute the proceeds.

Skc. 20. When partition of real estate among heirs or devisees
shall be required, and such real estate shall be undivided and in
common with the real estate of any other person, the commis
sioners shall first divide and sever the estate of the deceased from
the estate with which it lies in common, and such division so made
and established ‘tzly the probate court, shall be binding upon all the
persons interested.

Sec. 21. Before any partition shall be made, or any estate
divided as provided in this chapter, guardians shall be appointed
for all minors and insane persons interested in the estate to be
divided; and some discreet person shall be appointed to act ag
agent for such parties as reside out of the territory, and notice of
the appointment of such agent shall bé given to the commissioners
in their warrant ; and notice shall be given to all persons interested
in the partition, their guardians or agents, by the commissioners, of
the time when they shall proceed to make partition,

Skc. 22. The commissioners shall make a report of their pro-
ceedings to the probate court in writing, and tEe court may, for
sufficient reasons, set aside such report, and remit the same to the
same commissioners, or appoint others; and the report, when
finally accepted and established; shall be recorded in the probate
court, and a copy thereof attested by the judge of probate under
the seal of court, shall be recorded in the office of the recorder of
the county where the land lies,

SEc. 28. When the probate court shall make a decree assigning
the residue of any estate to one or more persons entitled to the
same, it shall not be necessary to appoint commissioners to make
partition or distribution of such estate, unless the parties to whom
the assignment shall have been decreed, or some of them shall re-
quest that such partition be made,

Sec. 24, All questions as to advancements made, or alleged to
have been made by the deceased to any heirs, may be heard and
determined by the probate court, and shall be specified in the de-
cree assigning the estate, and in the warrant to the commissioners,
and the final decree of the probate court, or in case of appeal, of the
district or supreme courts, shall be binding on all parties interested
in the estate. |

Sec. 25. When any estate shall have been assigned by decree of
the court, or distributed by commissioners as provided in this chap-
ter, to any person residing out of this territory, and havin§ no
agent therein, and it shall be necessary that some person should be

authorized to take possession and charge of the same for thé bene-

fit of such absent person, the court may appoint an agent for that
purpose, and authorize him to take charge of such estate, as well
as to act for such absentee in the partition and distribution.

SEC. 26. Such agent shall give a bond to the Territory of Oregon,
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the probate judge, conditioned faithfully to cmar. 0.
for sgch estate, bef’ore he shall be authorized
and the court appointing such agent may
t of the profits of the estate for his ser-

to be approved by
manage and account
to receive the same;
allow a reasonable sum ou
wcgas anzd,rex }?;r?st:he estate shall have remained in the hands of Sale of un-
the ﬁg‘ent‘unclai.med for one _year, it shall be sold under the order tate.
of the court, and the proceeds, deducting the expenses of sale, to
be allowed by the court, shall be paid into the territorial treasury.
When the payment is made, the agent shall tgke _from the treas-
urer duplicate receipts, one of wh:ch.he shall file in the office of
the territorial auditor, and the gther in theg probate court. -
SEc, 28. The agent shall be liable on his bond for the care and Agenta T
reservation of the estate, while in his hands, and for the payment pond.
of the proceeds of salﬁ, as required ‘t_)ytthe tpl;izcedmg section j and
» sued thereon by any person interested. i
magEB.P 239. When any);)ers'gl{) shall appear and claim the money Claimof pro-
aid into the treasury, the probate court making the distribution, sentee.
being first satisfied of his right, shall grant him a certificate under
its seal, and upon the presentation of the certificate to the auditor,
he shall draw his warrant on the treasurer for the amount. W
SEc. 30. When the estate has been fully administered, and it Discharge o
shall have been shown by the executor or administrator, by the
production of satisfactory vouchers that he has paid all sums of
money due from him, and delivered up under order of the cour{:,
all property of the estate to the persons entitled, the court sha(}
make a decree discharging him from all liability to be incarre
thesrgz.f t;;. The final settlement of the estate shall not prevent a igﬁ;;;waff
subsequent issuance of letters of administration, should other pro- tiom after fi-
perty of the estate be discovered, or it should become necessary meat.
and proper from any cause, that letters should be again issued.

CHAPTER X.
MISCELLANEOUS PROVISIONS.

8ec. 1. All orders and decrees to be entered; judge, when to sign the minutes.
2. Notice when to be given by citation.
3 & 4. Citation how and when served; original to be returned.
5. Writs, &c., to be signed by judge, under seal of court.
6. Practice in district court how far applicable to probate court.

Skc. 1. All orders and decrees made by the probate court dur- Eatry o or-
ing its terms shall be entered at length on the records of the court ; %™
and also all orders which the judge is empowered to make out of
term-time, and which are by this act specially required to be so
entered; and upon the close of each term the judge shall sign the
minutes of the proceedings, :

Skc. 2. Whenever personal notice is required by this act to be s.;uei;ebv;hce:
given to any Farty_w a proceeding in the probate court, and no S0
other mode of giving notice is preseribed, it shall be given by
citation issued from the court signed by the judge, and under the
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Lomar. 1. seal of the court, directed to the sheriff of the proper count | Ta-

quiring him to cite such persontoa pear before the court or jud

as the case may be, at a time and place to be named in such citg-

tion. In the body of the citation shall be briefly stated the nature
or character of the proceedings. | : '
Howserved.  Sgc. 3. The officer to whom the citation is directed, shall serve
it by delivering a copy to the person named therein, or to each of
them if there be more than one; and shall rétarn ‘the -original to
the court, according to its direction, indorsing thereon the time and
manner of service, i i,
. . SEc. 4. When no other time has been specially preseribed, cita-
. tion shall be served at least five days before return day.
heqitesot . Spe. B, All writs and processes issued from the probate court
'y . . 1
shall be signed by the judge, and under the seal of the court.
e ia.  I@Roi6I ﬁ‘ht_} practice in the district court shall be applicable to
santt, Now proceedings in the probate court, so far as the same does not con-
ble to pro. 1iCt With any enactment specially applicable to the probate court, or
batecourt.  jg not inconsistent with the Srovisions of this act, or an act to pro-

vide for the appointment, and prescribe the duties of guardians,

CHAPTER XI.

DESCENT OF REAL ESTATE.

. Land, how to descend.

. Illegitimate children, when to inherit,

. Estate of illegitimate child, to whom to descend.

. Bastards, legitimatized by intermarriage,

.. Degrees of kindred, how computed; half-blood to inherit,

. Advancement, how to be considered.

When advancement to exclude heir from farther portion.

. Advancement, how estimated,

. Gifts, when deemed advancements,

5 }Falue of’ deaneefl_lent, how estimated.

- In case of death of heir, advancement to be allowed b i
. Camstruction of this eh;apter. e,

. Words, “issue,” ““real estate,” “succession by right of representation,” defined.
Land, bow Skc. 1. When any persons shall die seised of any lands, tene-

D00 =T O 0D

s
-

et
o e

to descend.,

terest therein in fee simple, or for the life of another, not having
lawfully devised the same, they shall descend, subject to his debts
as follows: -
L. In equal shares to his children, and to the issue of any' de-
ceased child by right of representation ; and if there be no child of
the intestate living at the time of his death, his estate shall descend
to all his other lineal descendants; and if all the said descendants .
are in the same degree of kindred to the intestate, they shall have
the estate equally, otherwise they shall take according to the right
of representation ; T
_ 2. If he shall leave no issue, his estate shall descend to his father ;'
#Denio 8. 3. If he shall leave no issue, nor father, his estate shall descend
in equal shares to his brothers and sisters, and to the children of
any (_ieceased brother or sister by rightof representation ; provided,’
that if he shall leave a mother also, she shall take an equal share
with the brothers and sisters,

ments or hereditaments, or any right thereto, or entitled to any in-
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4. Tf the intestate shall leave no issue, nor father; and no brother cmar. 11,

nor sister, living at his death, his estate shall descend to his mother
to the exclusion of the issue of his deceased brothers or sisters ;

5. If the intestate shall leave no issue, father, mother, brother
nor sister, his estate shall descend to his next of kin in equal de-

ee; excepting that, when there are two.or more collateral kindred
in equal degree, but claiming through different ancestors, those
who claim through the nearest ancestor, shall be preferred to those
claiming through an ancestor more remote ; provided, however,

6. If any person shall die leaving several children, or leaving
one child, and the issue of one or more others, and any such surviv-
ing child shall die under age, and not having been married, all the
estate that came to the deceased child by inheritance from such
deceased parent, shall descend in equal shares to the other children
of the same pareut, and to the issue of any. such other children who
shall have died, by right of representation.

7. If at the death of such child, who shall die under age, and

not having been married, all the other children of his said parent
shall also be dead, and any of them shall have left issue, the estate
that came to such child by inheritance from his said parent, shall
descend to all the issue of the other children of the same parent;
and if all the said issue are in the same degree of kindred to the
said child, they shall share the estate equally; otherwise, they
shall take according to the right of representation, :

8. If the intestate shall leave no kindred, his estate shall escheat
to the territory. ‘ 3

Skc. 2. Every illegitimate child shall be considered an heir of
his mother, and shall inherit her estate in whole or in part as the
case may be, in like manner as if he had been born in lawful wed-
lock : but such illegitimate child shall not be allowed to claim, as
representing his mother, any part of the estate of her kindred,
either lineal or collateral. :

Skc. 3. If any illegitimate child shall die intestate, without law-
ful issue, his estate shall descend to his mother; excepting in the
case provided for in the following section. ]

Sgc. 4. When after the birth of an illegitimate child, his parents
shall intermarry, such child shall be considered legitimate to all in-
tents and purposes. s

SEC, 5. The degrees of kindred shall be computed according to
the rules of the civil law; and the kindred of the half-blood shall
inherit equally with those of the whole blood in the same degree.

SEc. 6. Any estate, real or personal, that may have been given
by the intestate in his lifetime, as an advancement to any child or
other lineal descendant, shall be considered a part of the intestate’s
estate, so far as regards the division and distribution thereof among
his issue, and shall be taken by such child or other descendant
towards his share of the intestate’s estate. .

Sec. 7. If the amount of ‘such advancement shall exceed the
share of the beir so advanced, he shall be excluded from any fur-
ther portion in the division and distribution of the estate, but he
shall not be required to refund any part of such advancement ; and
if the amount so received shall be less than his share, he shall be

Illegitimate
children.

Estate of il-
legitimates.

Bastards le-
gitimatized.

Degree  of
Kindred ;
half-bleod.

Advance-
ment,

Ib, When to
exclude heir
from further
portion,
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_ouar. 12. entitled to so much more as will give him his full share of the
1]

estate of the deceased.
pavancemt,  SEC. 8. If any such advancement shall have been made in real
ered. estate, the value thereof shall, for the purposes of the precedine
section, be considered as part of the real estate to be divided; and
if it be in personal estate, and if in either case it shall exceed the
share of real or personal estate respectively that would have come
to the heir so advanced, he shall not refund any part of it, bug
shall receive so much less out of the other part of the estate, as will
make the whole share equal to those of the other heirs who are in
the same degree with him.
When gis, SEC. 9. All gifts and grants shall be deemed to have been made
savanee ! in advancement, if expressed in the gift or grant to be so made, or
ment. if charged in writing by the intestate as an advancement, or ac-
knowledged in writing as such by the child or other descendant,
Vameof s SEC. 10. If the value of the estate so advanced shall be expressed
now estima- 10 the conveyance, or in the charge thereof made by the intestate,
fed. or in the acknowledgment by the party receiving it, it shall be
considered of that value in the division and distribution of the
estate, otherwise it shall be estimated at its value when given.
Advancer . _SEC. 11 If any child or lineal descendant so advanced, shall
to be al- die before the intestate, leaving issue, the advancement shall be
prowenta. . taken into consideration in the division and distribution of the
tives. estate; and the amount thereof shall be allowed accordingly by
the representatives of the heir so advanced, as so much received
towards their share of the estate, in like manner as if the advance-
ment had been made directly to them,

Construc- SEC. 12. Nothing contained in this chapter shall affect the title

tions of this 1

chapter. ~ Of @ husband as tenant by courtesy, nor that of a widow as tenant
in dower,

wlener  See. 18. The word “issue,” as used in this chapter, includes all

tate,” #suc. the lawful lineal descendants of the ancestor; and the words * real,
Fene of re. estate” include all lands, tenements and hereditaments, and all
presenta- . rights thereto, and all interests therein possessed, and claimed in
fined. fee simple, or for the life of a third person. Inheritance or *suc-
cession by right of representation ” takes place when the descend-
‘ants of any deceased heir take the same share or right in the estate
of another person, that their pareat would have taken if living.

Posthumous children are considered as living at the death of theirs

parent.

CHAPTER XII.
DISTRIBUTION OF PERSONAL ESTATE.

SEC. 1. Order of distribution and application of personal estate.
2. Widow entitled to one half of estate deducting advancement.
3. Act declaratory as to when these laws took effect,
4, Act when to take effect. !

orderoais-  SEC. 1. When any person shall die possessed of any personal
fribation- estate, or of any right or interest therein, not lawfully disposed

of by his last will, the same shall be applied and distributed as
follows:
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shall be allowed 311 articiesfoﬁ hell'] apt[)aargl _omAv. 18,
ine to the degree and estate of her husband,
gf,doﬁaéﬁeni’oi?:ﬁfgnfnd other ngcessaries for the use of herself
and the fau}:ily under her care, as shall be allowed and ordered in
arsuance of the provisions of thls_aet, and this -anowa.nce shall be
Eiade as well when the widow waives the provision made for her
in t,hé will of her husband, as vyh_en he dies intestate ;

9. The personal estate remaining after such allowance, s_hall be
applied to the payment of the de_bts of the deceased, with the
charges for his funeral and the settling of the estate; o

3 T he residue, if any, of the personal estate, shall be distributed
among the same persons as would be entitled to the real estate by
this act, and in the same Ergpomou as there prescribed, excepting

i in further provided ;
as;:s ?i? :ﬁe iutestatepwere a married woman, her husband shall be
entitled to the whole of the said residue of the personal estate ;

b. If the intestate leave a wdidow and issue, the widow shall be

itled to one-half of said residue; .
emé.t ]f? there be no issue, the widow shall be entitled to the whole

id residue ; )
Of'??llf' there be no husband, widow or kindred of the intestate, the
whole shall escheat to the territory. ‘

SEc, 2. If the intestate leave a widow and issue, and any of the Widow en
issue shall have received an advancement from the intestate in his yeqicitg
lifetime, the value of sach advancement shall not be taken into advance.
consideration in computing the one-half part to be assigned to tl_lg
widow ; but she shall be entitled to the one-half only of the sai
residue after deducting the value of the advancement.

Sko, 8. Whereas doubts have arisen as to what has been the law Act dectarn:
in relation to the distribution of gersonal_ estate in this territory : when “Ghese
the rule of distribution established by this chapter, is hereby de- janstodk et
clared to have been the law of the land, since the first session of
the Legislative Assembly of this territory, begun and heldhat
Oregon City, on the 16th day of July, A. D. 1849. Provided, t a; Provise.

" nothing in this section contained, shall be so construed as to dmturd
the sevtlement of any estate whereof administration is complete an
istribution made.
. SEG. 4. This act shall take effect and be in force from and after Act when to

the first day of May next.
Puassed December 14th, 1853,

1. The widow, if any;

23
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gl AN ACT RELATING TO WILLS,
CHAPTER 1.
WILLS,

Sro. 1. As to who may devise real and persenal estate by will.
. 2. Persons over eighteen may dispose of personal estate.

3. Married women may dispose of real estate snbject to the curtesy.

4. Wills how to be executed, ]

5. Person signing testators name, what to state.

6. Written wills how to be revoked or caneelled.

I. Marriage and birth of issue wheh a revocation of prior will,

8. Will of unmarried woman revoked by subsequent masriage,

9. Bond, &e., to convey property devised, nos a revocation, &e, 7
1. Charge or incumbrance net a revocation; property to pass subject therete.
11. Children or their descendants il unprovided for, to have portion of estate,
12. Unless in case of advancement equul to their porion,

13, When issue of deceased devisee to tuke estate.

14. Cancelling of a second will, not to revive first will, umnless, &e.

15. Probate eourt to take proof of wills,

16, Will where to be proved. g

17, When court may grant certificate of probate or rejection,

18, Commission to examine witness when to issue,

19, Testimony of witness to have same force ag if given in court,

20. Proceedings when only one atiesting witness ¢an be examined.

21, T all witnesses are dead or absent,

22. All testimony in support of wil? te be reduced to writing,

23. Nuncupative wills how made, &e.

24. How soldiers and mariners may dispose of wages, &c.

25. Nunenpative will, how and when to be proved.

26, Probate when to be granted,

27, Wills to be recorded, thirty days after probate.

28. Certified copy thereof evidence.

29. Effeet of proof and of record,

30. Willawhen to be recorded in different counties.

31, Proceedings on validity of will, where to be institated.

32, Effect of verdict in such casa. -

33. If proceedings not instituted in five years, probate or rejection will be final
: except on persons under disability,

34, Oathofwitnesaat time of probate, when admissible in subsequent proceedings.
35. Devise of real or personal property by non-resident.

36. Copies of foreign wills how recorded.

37. Foreign wills contested and annulled as other wills,

38. Devisee or legatee may witness wills, devise void as to him.

39. Share of estate, when to be saved to such witness,

40. If sufficient other witnesses, legacy to be valid,

41. Creditor atlesting will may be witness, <

42 & 43. Legatee how made competent to witness will; his credibility.

44, Legatee to be deemed legal wituess in case he die during testator's lifetime.
45. Legatee when not entitled to legacy.

48. Hstate for life, remainder in fee.

47, When fee simple passes “heirs and assign,” &c., being omitted.

48. Contribution among other Jegatees, when a bequest is taken in execution for

testator's debts,

49, Ib. In case legatees are required to refund,
50. Term “will” o include codicil.

5L Court how to execute directions of will,
52. Power of court to compel production of will,
53, Act when to take effect.

SEC. 1. Be it enacied by the Legislative Assembly of the Territory of
wil reat'say Oregon, That every person of twenty-one years of age and upwards, .
persanal ¢s- of sound mind, may, by last will, devise all his estate, real and
e personal, saving to the widow her dower.
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Sgo. 2. Hvery person over the age of eighteen years, of sound cmarreri.
mind, may, by last will, dispose of his goods and chattels, . Fersons over
SEEJ. 3. }1 married woman, may, by Wlll.T dlSpOSe'Of any re:%3 e:-‘a Birriod wo-
tate held in her own right, subject to any rights which her husband =ea.
v Won i i i h £OT, OF Will, how to
Skc, 4. Every will shall be in writing, s}gngd by the testa 0'1‘1,1 : i, how to
by some other person under his direction, in his presence, and shal
be attested by two or more competent witnesses, subseribing their
names to the will, in the presence of the testator. .

Sgc. 5. Every person who shall sign the testator's name to any BN
will by his direction, shall subscribe his own name as 2 Witness 10 tuor's name
such will, and state that he subscribed the testator’s name at his
request.

Src. 6. No will in writing, except in cases hereinafter mentioned, Written

ny part thereof shall be revoked, except by a subsequent will ve revoked
?t? r\:ri:tyith, or by burning, cancelling, tearing or obliterating the Jyi"5¢"
same by the testator, or in his presence, and by his consent and di-
recSt:;:I.l 7. If after making a will disposing of the whole estate of :f’g:;; 2
the testator, such testator shall marry and die, leaving issue by marriage
such marriage living at thé time of his death, or shall leave issue fsne, 1 De.
of such marriage born to him after his death, such will shall be 33 %
deemed revoked, unless provision shall have been made for such
issue by some settlement, or unless such issue shall be provided
for in the will, z;lnd no evidence shall be received to rebut the pre-

ion of such revocation.

surélgg.o& A will made by an unmarried woman shall be deemed Wit of w-

ked by her subsequent marriage. woman.
rPVS(;cc. d5‘. i& bond, cﬁ%enaut or agfgeement made for a valuable con- Bind, da., te
sideration by a testator, to convey any property devised or be- perty” "de-
queathed in any last will previously made, shall not be deemed a ¥iec =t
revocation of such previous devise or bequest either inlaw or .
equity ; but such property shall pass by the devise or bequest, s?b-
ject to the same remedies on such bond, covenant or agreement for
the specific performance or otherwise, against devisees or legateflrg,
as might be had by law against the heirs of the testator, or his
next of kin, if the same had descended to them.

Sec. 10. A charge or incumbrance upon any real or personal Chargeorin-
estate, for the purpose of securing the payment of money, or the wot 3 Te-
performanee of any covenant or agreement, shall not be deemed a
revoeation of any will relating to the same estate, previously exe-
cuted ; the devises and legacies therein contained shall pass and
take effect, subject to such charge or mcqmbrance_. ) )

Skc. 11 If any person make his last will and die, leaving a child Children or

. . . . descendants
ar children, or descendants of such child or children, in case of their ir unprovs-

death, not named or provided for in such will, although born after §57. " por-
the making of such will, or the death of the testator, every such jion of e
testator, so far as shall regard such child or chﬂg]re.n, or their de-
scendants not provided for, shall be deemed to die intestate; and
such child or children, or their descendants, shall be entitled to
such proportion of the estate of the testator, real and personal, as if
he had died intestate; and the same $hall be assigned to them ; and
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cuartirt. all the other heirs, devisees and legatees shall refund their propor-
tional part. W
rase st et SEC. 12. If such child or children, or their descendants, shalf
fain - ad, have an equal proportion of the testator's estate bestowed on them
" in the testator’s lifetime, by way of advancement, they shall take
nothing by virtue of the provisions of the receding section.
:,"';;eg:gf: Sec. 18, When any estate shall be devised to any child, grand-
ket tike child, or other relative of the testator, and such devisce shall dig
139, before the testator, leaving lineal descendants, such descendants
shall take the estate, real and personal, as such devisee would have
done, in case he had survived the testator.
Soneating ot Skc, 14, If after making any will, the testator shall duly make
not torevive ald execute a second will, the destruction, cancelling or revocation
ge." Pt of such second will shall not revive the first will, unless it appear
by the terms of such revocation, that it was his intention to revive
and give effect to the first will, or unless he shall duly republish
his first will. '
. Skc. 15. The probate court shall take proof of last wills.
%obeproves, _ SEC. 16, If the testator have a mansion house or known place of
abode in any county, his will shall be there proved; if he have no
place of residence, and lands be devised, it shall be proved in the
county where any part of the lands lie; and if he Eave no resi-
dence, and there be no lands devised, the will shall be proved in
the county in which the testator died; or if he died ou of the ter-
ritory, then in any county.
Certificatect  SEC, 17. When any will is exhibited to be proven, the court ma
rejection.  Immediately receive the proof and grant a certificate of probate, or
¢ if such will be rejected, grant a certificate of rejection.
Commission - SEC. 18. If any witness be prevented by sickness from attending
S at the time when any will may be produced for probate, or reside
out of the territory, or more than thirty miles from the place where
the will is to be proven, such court may issue a commission, an-
nexed to such will, and directed to any judge, justice of the peace,
or mayor, or other person, empowering him to take and certify
the attestation of such witness.
Aaasit ot SEC. 19. If such witness appear before such officers, and make
oS oath or affirmation that the testator signed the writing annexed to
such commission, as his last will; or that some other person signed
it by his direction, and in his presence; that he was of sound
mind; that the witness subscribed his name thereto in the presence
of the testator; the testimony so taken shall have the same force
as if taken before the court.
proceedings  SEC, 20. When one of the witnesses to such will shall be ex-

when one

wimess oty amined, and the other witnesses are dead, insane, or their residence

amined. © unknown, then such proof shall be taken of the hand-writing of
the testator, and of the witnesses insane, dead, or residence un-
known, and of such other circumstances as would be sufficient to
prove such will on a trial at common law.

serbe dess, . SEC. 21 Tf it shall appear to the satisfaction of the court, that all

what, &e.  the subseribing witnesses are dead, insane, or their residence un-
known, the court shall take and receive such proof of the hand-
writing of the testator and subseribing witnesses to the will, and of
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such other facts and circumstances as would be sufficient to prove cmarmuri.

il i ial at law. :
sucShEglélgln‘Aal{’r;ﬁlea{;es‘f‘imOny ﬂdduced in Suppol't of any WIH, Sh&u Testimony te

be reduced

b i ified b it
be reduced to writing, signed by the witnesses, and certi 7l e

theJud%e ofﬁp{;‘ cr)lbua::g;lpative will shall be good when the estate be- Nucupative
e eeds the value of two hundred dollars; nor unless made, &c.
il (;,)120 roven by two witnesses who were present at the
thek?am:’uereoff)' nor unless it be proven that the testator, at the
E_a; eig%pronoun’cing the same, did bid some person preser]rt Eo bea}:l'
witness that such was his will, or to that effect; nor fun E?Sb s:lmt
nuncupative will was made at the time of the last Elcknesaa, apdl &
the dwelling-house of the deceased, or where he ha ‘}been rasnl 1’:;%
for the space of ten days or more, except where such person v
taken sick from home, and died before his return. 2 Py
SEC. 24. Any mariner at sea, or soldier in the mi 1tar)]rj sen_f:::h ) M
may dispose of his wages or other personal property, as he mig may ispee
have done by common law, or by reducing the same to w;nmg.ﬂ e
Skc. 25. No proof shall be received of any nuncupative will, Howprovea.
unless it be offered within six months after speaking the tesgamen-
tary words, nor unless the words, or the substance thereof were
reduced to writing within thirty days after they were spokel:’.e R
Skc. 26. No probate of any nuncupative will shall be granted for Provs -
fourteen days after the death of the testator, nor shall any nuntég- od.
pative will be at any time proved, unless the test_,a,.mentarg worl b;’
or the substance thereof be first coramitted to v.rrn.mg,El an .da. el r
tion issued, accompanied with a copy thereof] to ca.li1 t e'?lfl_fogl :
next of kin of the deceased, that they may contest the will if’ they
i er. i ! :
thléﬂzic??%i A1l wills shall be recorded by the probate ‘)\i)dgﬁ in g ki o
book kept for that purposel,l wg;m&l thirty days after probate, an
iginals shall be carefu ed. ! . ‘
th%gé].oég? Every will provejé according to the provisions f.I):f dﬂl:):s When  ovi-
act, recorded and certified by the judge of probate, and at,tesf e 8 v
his seal of office, may be read as evidence without any farther
r(é(g&_ 29. The record of any will made, proved and recc_)rc;ed asf: e
aforesaid, and the exemplification of such record by the judge Od sord, &c; 8
probate, in whose custody the same may be, shall be }zecer:re‘
as evidence, and shall be as effectual in all cases as the 01'1%1-
nal would be if produced and proven, and may in like manner be
lled by contrary proof, i i i _
rengc. 30? In all cyas?es where lands devised by last will are situ- When to be
ated in different counties, a copy of such will shall be record(i;i in several
the recorder’s office in each county, within six months after pro atﬁ -
Sec. 81. If any person interested in the probate of anj{l wi b Frogmilegs
shall appear within five years after the probate or rejection t I;areo 1 of will when
and by petition to the district court for the county, conteslt.the ]w:a- iy
lidity of the will, or pray to have the will proven, which has
been rejected, an issue shall be made up, whether the wr1§1nc,{1g 1E)m-
duced be the will of ti;e testator or not,b wh;lch shaltl be tried by &
j if neither party require a jury, by the court. :
Jugéc?raiz. The verPdictyof the jury',] ory the finding and judgment of Yerdiot i

I
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craeter1. the court shall be final, saving to the court the right of granting 5
new trial as in other cases, and to either party an appeal in matters
of law to the supreme court, | '

Egs",’,ﬁ“igj SEc. 88. If_ no person shall appear within the time aforesaid, the

stituted in probate or rejection of such will shall be binding, saving to infants,

fveyears.  married women, persons absent from the United States, or of un.
sound mind, a like period of five years after their respective disa-
bilities are removed.

Juhof wiv SEC. 34, In all trials respecting the validigy of a will, if any sub-

o Jroete, scribing witness be deceased, or cannot be ound, the oath of such

sible in sub- W1INESS examined at the time of probate, shall be admitted as evi-

cecainge "~ dence, and shall have such weight as the court or jury may think
1t deserves,

Lo o SE0. 85. Any person not an inhabitant, but owning property,

when not to T€al or personal in this territory, may devise or bequeath suclI: ro-

fvem. . perty by last will, executed and proved (if real estate be devised
according to the laws of this territory, or (if personal estate be be-
queathed) according to the laws of this territory, or of the country,
state or territory in which the will shall be proved.

Qoples o SEc. 86. Copies of such will, and the probate thereof, shall be

how recora. Tecorded in the same manner as wills executed and proven in this
territory, and shall be admitted in evidence in the same manner,
and with like effect.

. fowoon- - SEC. 87, Any such will may be contested and annulled within

‘el thesame time, and in the same manner as wills executed and proven
in this territory.

Devisee and ~ SEC, 38. If any person has attested or shall attest the execution

Sgaten wit, of any will, to whom any beneficial devise, legacy, estate, interest,

Datdevise to gift, or appointment of, or affecting any real or personal estate,
other than or except charges in lands, tenements, or hereditaments,
for the payment of any debt or debts, shall be thereby given or
made; such devise, legacy, estate, gift, or appointment shall so far
only as concerns such person attesting the execution of such will)
or any person claiming under him, be void, and such person shall
be admitted as a witness to the execution of such will.

When share  SEC. 39. If any such witness would be entitled to any share in

to'be s the testator's estate, in case the will should not be established, then

tesa ™ ™ 50 much of the estate as would have descended, or would have been
distributed to such witness, shall be saved to him, as will not ex-
ceed the value of the devise or bequest made to him in the will
and he may recover the same from the devisees or legatees named
in the will, in proportion to, and out of the parts devised and be-
queathed to him,

* huk SEc. 40. If the execution of such will be attested by a sufficient

witnewses,  11UMber of other competent witnesses, as required by this act, then
Su(l:‘hi devise, legacy, interest, estate, gift, or appointment shall be
yvalia,

Creditor, SEC. 41. I by any will, any real estate be chareed with an

T bt and any cg’edito};, whose y;iebt is so charged, has attested th};
execution of such will, every such creditor shall be admitted as &
witness to the execution of such will.

nlg%:tgg;;i;: Skc, 42. If any person has attested, or shall attest the execution

tent. of any will, to whom any legacy or bequest is thereby given, and

WILLS. 359

ivi i i tion of cuapreny

: iving testimony concerning the execu : ;

mt pm‘?{fep?ﬁa‘ifﬁ}}x?vegl beeg paid, or have accepted or released, or B
Sll':cll refuse to aceept such bequest or legacy upon tender thereof,
:uih persoh shall be admitted as a witness to the execution of such

Wig;;c, 43, The credit of such witness shall be subject 1o the con- fis ereanit

i i rt or jury.
mdg;??;; Gift‘gﬁ; <i::ganlzeejmr Scrlevisee who has attested or sb_a.}l_ at-m. B
test th-e e;;acution of any will, shall have dl_ed, or die in the lifetime witness.
of the testator, or before he shall have received or released the le-

acy or bequest so given to him, and before be shall have refused
%o r%ceive such legacy or bequest, on a tender made thereof, such
legatee or devisee shall be deemed a legal witness to the execution
0f§‘;(é}.lé‘g.luNo person to whom any estate, gift, or appomtmen&; egatee,
shall be given or made, which is hereby declared to be null an | fied"oies
void, or who shall have refused to receive such legacy or bequest ser.
on tender made; and who shall have been examined as a H'nilness
concerning the execution of such will, shall, after he shél : z;;lre
been so examined, demand or receive, except as provide mh e:
thirty-ninth section, any profit or benefit of, or from a],;Ey sEc aﬁs
tate, interest, gift, or appointment so given or made to him, by _ly;
such will or demand, receive, or accept from any person a}:zy suc

legacy or bequest, or any satisfaction or eompensation for the same.

“Ske. 46. If any person by last will, devise any real estate to anhy Date

erson for the term of such person’s life, and after his or her de?]t b dee
Eis or her children or heirs, or right heirs in fee, such devise sha

vest an estate for lcilfe only in such devisee, and rex‘namder in fee

i in such children. : ; . :

Bmé%]ci l;:?? In all devises of lands, or other estate in this tgmtofry, When fer
in which the words * heirs and assigns,” or “heirs and assigns Oili e e
ever ” are omitted, and no expressions are contained in such will, b n;dmﬂ,
whereby it shall appear that such devise was intended to conye({ being  omit:
an estafe for life only, and no further devise be made of the devxsE

premises, to talke effect after the death of the devisee, to whom { e}

same shall be given ; it shall be understood to be the intention o(1

the testator thereby to devise an absolute estate in the slame111 aél

shall convey an estate in fee simple to the devisee for all such de-

ised premises, . .

VISSGEGPs{S. When any testator, in his last will, shall give any chat- Gontetintion
tel or real estato to any person,and the same shall be taken n eﬁe-

cution for the payment of the testator's debts, then all the other e;.

gatees, devisees and heirs shall refund their proportional part o

such loss to such person from whom the bequest shall be taken. i

Skc. 49. When any devisees, legatees or heirs shall be required m.

to refund any part of the estate received by them, for the purpose

of making up the share, devise, or legacy of any other devisee,

legatee or heir, the probate court, upon the petition of the perséon

entitled to contribution or distribution of such estate, shall order

. the same to be mage according to equity, and enforce such order

ith like effect as decrees in courts of equity. -
Wltslinc. 50. The term “will,” as used ek act, shall be so con- “win: e
strued as to include all eodicils as well as wills. o

NII
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860 OF PARENTS AND CHILDREN.
CHAPTER1,

guerze wiﬁfcé h53‘11.1 _thUI co(\lxrts and others concerned in the execution of Jass
Hom af wills, 110 e o aved ue regard to the directions of the will, and ?t
» rests and meaning of the testator in all matt , -y
efore them. ore brcic

Qourt  can Src. 52. If the prob i ily i
smpel 3 oo oerson has in Ii_} ate court shall be satisfactorily informed thag
drc o drmren | 18 possession, the will of any testator, and re-
¢ same for probate; such court shall have power

to sum ;
mon such person, and compel him by attachment to produce

the same.

Skc. 3. Thi ;
the first day Oi%é:[ls;sgljg_take effect and be in force from and after

Passed December 15, 1858.

Aot when to
take effect.

AN ACT RELATING TO PARENTS A
ND CHILDREN, GUARDIANS
WARDS, AND TO MASTERS, APPRENTICES AN;D SERVANTS S

CHAPTER 1.

OF PARENTS AND CHILDREN.

8kc. 1. Parents and children when liable for each other’s support.

2. Minor's maintenance wh
en may be ch i
3. Mother cannot bind, after marr?age. sigRshle o RIWEISHR

SEC. 1. Be ¢ enacted b isladt
0. 1. y the Legislative Assembly of Ih 1
Paxents and OEegm, That parents shall be bound to main‘/ta{; tzfleggﬁii?gy 2!
e lizble when poor and unable to work to maintain themselves; d‘ bil.
v dren shall be bound to maintain their parents in the Il e
s parents in the like circum-
Minor’s Sec. 2. Ifan i ivi
Mals 1o * . 2, ny minor who has a father living, hav.
mhen income of which is sufficient for his maintena%ce z:m%%?p?rty, &
chargeable  a manner more expensive th ot
i R e P e than the father can reasonably afford
thcar_ eing had to the situation of the father’s family, and to 1i
de circumstances of the case, the expenses of the maintenance aid
education of such child may be defrayed out of the income of his
nghpropeéty, in whole or in part, as shall be judged reasonable
by E e ?ro_ ate court, and the charges therefor may be allowed ac-
n e co:é3 ingly in the settlement of the accounts of his guardian
Mother can. : Sec. 8. The power of the mother to bind her children, whethe
;‘{;E‘; mar- 16gitimate 05 illegitimate, shall cease in case of her sﬁbsequeni
. marriage, and shall not be exercised durin i
1 : s the con
marriage, either by herself or her husban‘g. ARy, G

SEC.

SEC.

OF GUARDIANS AND WARDS.
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CHAPTER2.

CHAPTER IL.
oOF GUARDIANS AND WARDS.

Judge of probate may appoint guardians.

Who to nominate guardians: when judge to nominate.
Nomination when to be certified by justice of the peace.

Powers and duaties of guardian.: proviso.

Bond of guardian.

Father may appoint guardian by will.

Bond of guardian 0 appointed: proviso.

Powers ol court to appoint guardian to defend or prosecute suits.

. Application for guardian on behalf of insane persons: appointment.

" Power and duties of such guardian. .

" When guardian may be appointed for spendthrift, &e.

" Notice to spendthrift and appointment of guardian.

. Copy of complaint, &e,, to be filed with recorder of deeds, and its effects,

. Judge to malke allowance in such case for expenses of ward in defending

himself.

. Powers and duties of guardian for spendthrift.

" Ib. In settling accounts and collecting debts.

" How to manage estate of bis ward.

. Appraisal of estate of ward : disposal of personal estate.

" Court may authorize transfer and investment of stock.

" Removals and resignations of guardiaus.

. Marriage of female ward terminates guardianship.

. Power of court to require new bonds, and discharge gureties.
. Action against sureties on bond when to be brought.

| Proceedings against guardian in case of suspected embezzlement,
. Appointment of gnardian for non-resident minor.

" Powers and duties of such guardian,

. His bond.

| Guardianship first granted, exclusive throughout territery.

. Compensation of guardian.

. Joint accounts may be allowed on oath of one guardian.

" The words “insane person” and “gpendthrift 7 defined.

1, The judge of probate for cach county, when it shall ap-

pear to him necessary or convenient, may appoint guardians to

Ininors and others being inhabitants or residents in such county,
and also to such as shall reside without this territory, and have any
estate within the same.

SEC.

9. Tf the minor is under the age of fourteen yoars, the judge

of probate may nominate and appoint his guardian, and if he 18
above that age he may nominate his own guardian, who, if ap-
proved by the judge, shall be appointed accordingly ; and if the
guardian, nominated by such minor, shall not be approved by the

judge,

or if the minor shall reside without this territory, or if after

baving been cited by the judge, he shall neglect to nominate &
suitable person, the judge may nominate and appoint the guardian,
in the same manner as if the minor were under fourteen years of

age.

Skc. 8. When such minor, being above the age of fourteen years,
ghall reside more thal} ten miles from the place of holding the
probate court, his nomination of a guardian may be certified to the
judge of probate by a_justice of the peace, which shall have the
<ame effect as if made in the presence of the judge.

SEC.

4. Every guardian so appointed, shall have the custody and

tuition of the _minog‘, and the care and management of his estate,
and shall continue 10 office until the minor shall have arrived to

Judge of pro-
bate may
appoint
guardians.

‘Who to nom-
inate; judge.

Nominations
when to be
certified by
Justice.

Powers and
duties of
guardian ;
proviso.
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ouarters. the age of twenty-one years, or until the guardian shall have been
discharged according to law provided, however, that the father of

the minor if living, and in case of his death, the mother, while ghe

remains unmarried, being themselyes respectively comgetent to
transact their own business, shall be entitled to the custody of the
person of the minor, and to the care of his education.
ot ian, ' SEC. 5. Every such guardian shall give bond, with surety op
guardian, . . ] .
; sureties to the Territory of Oregon, in such sum as the Judge of
probate may order, with conditions, as follows:

L. To make a true inventory of all the real estate, and of all the

goods, chattels, rights and crédits of the ward that shall come to
his possession or knowledge, and to return the same into the pro-
bate court, at such time as the Jjudge may order ;

2. To dispose of and manage all such estate and effacts according
to law, and for the best interest of the ward ; and faithfully to dis-
charge his trust in relation thereto, and in relation to the custody,
education and maintenance of the ward i

8. To render on oath an account of the roperty in his handg, in-
cluding the proceeds of all real estate soldp by him, and of the man-.
agement and disposition of all such property, within one year after
his appointment, and at sach other times as the Jjudge of probate
shall direct;

4.1 At the expiration of his trust to settle his accounts with the
probate judge, or with the ward, or his legal representatives, and
to pay and deliver over all the estate and effects remaining in his
hands, or due from him on such settlement, to the persoh or per-
sons who shall be lawfully entitled thereto,

appaint- . SEC. 6. Every father may, by his last will in writing, appoint a

Y™™ guardian or guardians for any of his children, whether born at the

time of making the will or afterwards, to continue during the
minority of the child, or for a less time; and every such testamen-
tary guardian shall bave the same powers, and perform the same
duties with regard to the person and estate of the ward, as a guar-
dian appointed by the judge of probate,

Bond; pro-  SEO. 7. Every such testamentary guardian shall give bond in

o like manner, and with like conditions as is before required of a
guardian appointed by the judge of probate ; -provideg that when
the testator in the will appointing the guardian, shall have ordered
or requested that such bond shall not be given, the bond shall not
be required, unless from a change in the situation or cireumstances
of the guardian, or for other sufficient cause, the judge of probate
shall think proper to require it. - {

Guardian to  SEC, 8. N%thing contained in this chaptershall impair the power

prosecate " Of the supreme court, the district court, probate court, or courts of

sl a justice of the peace, to appoint a guardian to defend the interests
of any minor impleaded in such courts, or interested in any suit or
matter therein pending ; nor their power to appoint or allow any
Petson as next friend for a minor to commence, prosecute or defend
any suit in his behalf,

D, Por - SEC. 9. When the relations or friends of any insane person, or

FACRErINs any other persons, inhabitants of the county in which such insane
person resides, shall apply to the probate judge by petition 1n
writing, to have a guardian appointed for him, the judge shall
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iven to the supposed insane person of the time CHAPTER2:

for hearing the case, not less than ten dlftyﬁ
appointed; and if, afier a full hearing, it shal

lipthe l];l'me s%at%%udge that the person in question Isincapa e}

agpea-r_ to the Prg f himself, the judge shall appoint a guardian o

?list;f::jfl ist.lrg estate, with the powers and duties hereinafter speci-

e uardian so appointed for an insane person, shall His = power |

- duties.
s IO‘cEa rvery f the ward, and the **
tody of the person of the ;
ha*.;:: c:fnemnt gf aﬁ? 1?;:'.3 esta).rte, until pthe guardian shall be legally
‘manag

i Terri f Oregon, in |
i d he shall give bond to the Territory o 0 a
%lksgh?;;gzg:; ls:ltnd with lil?e conditions as 1s &?efo?la a]éjrf]:sl(énl's:;tv i‘;ilgg
the guardian of a minor, excepting that the ¥ |
;2?53?1; tt% the egducation of the ward, shall be omitted in the con I
dit‘fﬁm(ll O{fh%%)ggg 'any person by excessive drinking, gam'mgi idle- ETL"S“:“;%
b debauchery of any kind, shall so spend, waste, or lessen polated to
ﬁ?:s ésfc):te ea.s to exlj)rose himself or his family to wand ;n' ?uf}f?;::xegl,f g
: e for the support o s
or the county to charge and expense s et whioh
and family, the county commissioners i Rt
thrift is a resident or an inhabitant, p ; ¢
sx;;;hnspsg dth; probate judge, setting forth the facts and_sg(:lufxgr
gtances of the case, and praying to have a guardian appol
= j tice to be given, to such Notice _to
. 12. The probate judge shall canse notice to be given, to such B0, -
Sussgse? spendthrift, oJf the timg %nd pimi' appscgt;tsgofﬁieﬁeﬁrégg
t less than ten days before the time [ L
%1‘1 ea%isre;rg“ ﬁ?aring, it shall appear to the probate Judgettl}ggdﬂ:ixg
p;arson complained of comes within the desm%?sﬂ?o%oﬁi?person 2
ing section, he shall appoint a guar . ppol
:11;1?1 %ﬁﬁg H\lvgitli the p’owers and duties hereinafter spec}::ﬁed. 4oy :0 o
SEc. 13. After the order of notice has been ﬁssluied, Ti e gc;yr:l% gcp P"B{"f;u o
hall e of the complaint, with the order 100, 1o’ ica.
gtgesg?é}iﬁsr‘lu:ﬁetﬂ?gg of the recorder of 1t;ieedss] 'fort the colilzg] érzgé,
i ian shall be appointed on such application, a acts,
g;:aéeg;i?gglafgrsn?écessarigs and all gifts, sales or transfers of re;ltﬁz
ersonal estate made by such spendthrift, after such filing of .
gomplaint in the recorder’s office, agd before the termination of the
ianship, shall be null and void. ] -
ugﬁ:l.afé.- I ’hznaa guardian shall be appointed for an insane pg(ri-sci)r:, Allowance in
or spendthrift, the judge shall make an allowance, totli)le palrd i{; o
the guardian, for all reasonable GX{)E_.HSGS incurred by the wa
ding himself against the complaint. _ .
defsegc- ]% Ever agﬁardian 80 agpointed for a spendt};n}fl'b, sha]% S,Flma‘.ﬁfst’r
have the care ang custody of the person of the ward, and t ﬁ mél..I; e poveds
agement of all his estate, until tEe guardian shall be legally dis-
charged ; and be shall iive bond to the Territory of (()ireg_og, rlen
like manner and with like condition as is before directed wit
ct to the guardian of an insane person. L . s
spesis:c. 16. Every guardian appointed unde'r the prowssonsho_f ﬂ;]ﬁ {;;ng ot
chapter, shall pay all just debts due from his ward, out of i Pob- counts.
sonal es:r,ate, if sufficient, and if not, out of his real estate, uﬁonhall
taining a license for the sale thereof, as provided by law; hes

cause notice to be
and place appointe




364 OF GUARDIANS AND WARDS,

omArTER 2. also settle all accounts of the ward, and demand, sue for and-rg., '

ceive all debts due to him, or ma

and effects ; and he shall appear for, and represent his ward in g
legal suits and proceedings, unless where another person is ap-
pointed for that purpose, as guardian or next friend.

Rowtowan SEC. 17, The guardian shall also manage the estate of his ward

ward, frugally and withous waste, and apply the income and profitg
thereof, so far as may be necessary for the comfortable and suitable
malntenance and support of the ward and his family, if there be
any ; and if the income and profits be insufficient for that purpose,
the guardian may sell the real estate upon obtaining a license
therefor as provided by law, and shall apply the proceeds of such
sale, so far as may be necessary, for the maintenance and support of
the ward and bis family.

Appraieal of - SkC, 18. Upon the taking of any inventory as required by this

tate.© " chapter, the estate and effects comprised therein shall be appraised
by three suitable persons, to be appointed and sworn in like man.
ner as is required with respect to the inventory of a deceased testa-
tor or intestate ; and every guardian shall account for and disposa
of the personal estate of his ward, in like manner as is directed
with respect to executors and administrators.

Court M3y SgC. 19. The judges of grobate, in their respective counties, on

transter and the application of a guardian or of any person interested in’ the

of stock, &c. €State of any ward, after notice to all other persons interested, may
authorize or require the gnardian to sell and transfer any stock in
the public funds, or in any bank, insurance company, or other gor-
poration, or any other personal estate, or effects held by him as
guardian, and invest the proceeds of such sale, and also, all other
moneys in his hands, in real estate, or in any other manner that
shall be most for the interest of all concerned therein ; and the pro-
bate court may make such further order, and give such directions
as the case may require for managing, investing and disposing of the
estate and effects in the hands of the guardian,
angorama.  SEC. 20, When any guardian, appointed either by a testator or by
tions  of the judge of probate, shall become insane or otherwise incapable of
gurdian: - discharging his trust, or evidently unsuitable therefor, the judge of
probate, after notice to such guardian, and to all others interested,
may remove him; and every guardian, upon his request, may be
allowed to resign his trust, when it shall appear to the judge of
probate proper to allow the same; and upon every such resignation
or removal, and also, upon the death of any guardian, the judge of
probate may appoint another in his stead,
Mariage ot SEC. 21, The marriage of any female, who is under guardian-
femaleward: ship as a minor, shall operate as a discharge of her guardian; and
the guardian of any insane person, or spendthrift, may be discharged
by the probate judge, when it shall appear to him, on the applica-
tion of the ward or otherwise, that such guardianship is no longer
necessary.
Newbonds.  8pc. 22. The probate court may require a new bond to be given
by any guardian, and may discharge the existing sureties from fu-

: with the approbation of the
judge of probate, compound for thg’sa,me, and ggfe a discharge to
the debtor, upon receiving a fair and just dividend of his estate
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ture responsibility, in the like case, and upon the like terms as are cHAPTER2,
ity,

prescribed with regard to executors or administrators.

¥ intai ainst the sureties I‘En ‘i’hen s.:‘fim'
ey }To ac;;wna S;ﬂgl‘d?gn:nlajlnlezsn?g l?eg commenced within %ﬁ%?nz;slgt-
g band glit’rm:n tge time when this chapter shall take effect, or ™
't,h_ret? i Igars from the time when such gnardian shall be dis-
w“hmc{].“e? yide{l that if at the time of such discharge, the person
chf:_!;g;:d ;;g; %O;:ng such action shall be out 'of the territory, the ac-
Si?)rll may be commenced at any time within three years after his

he territory. ik g
retggg.tgi % on cor{lplaint. made to the probate judge by any Proceedings

case 0O

guardian or by the ward, or by any crqditorl or ol;;llaer;e;isrs}cfln éx‘i suspectat
terested in his estate, or by persons baving claims “fl b s
peetancy, as heir or otherwise, againgt any one s'uslpect,q. (:v m.OOdz
concealed, embezzled, or conveyed away any c'(i)f the p:]ox];aéhg o
or effects of the ward, the judge may cite an eiﬂcan;l e;ye o 'Lhe
pected person, and proceed with him as to such caart'?d, b ne
game manner as is prov;dedﬂ;&;pe?mge (g?l]:(glni e;.s::?:jco; L JE on
i r embezzling the effects of a t " -
ceaél’lélcg‘ g.}leWhen atg' minor or other person liable to Ee put u:bdzﬁll- gga;g;i::eﬁ.
uardianship, according to the provisions of tll‘IS ) alle:c‘ar_, u‘m CLEpnkily
?eside without this territory, and shall have any estate thes ein, ¢e cg
friend of such person, or any {)m: m:f]res_tﬁg c:: lg\fs Ic)als:(r,)zt)tf t,;nfg:pn.ny
ancy of otherwise, may apply to the j moot ] b: ffor ans
in which there may be any estate of such absen p ;
zﬁgﬂgﬁgf notice to all pel-sgus interested, to be given in 1sm,llm n:;q],r;
ner as the judge shall order, and after a full hearing atnc e}:ldr:diau
tion, if it shall appear to him proper, he may appoint a gua
C sent person. ¢ 1
fOrSSE%L:]j‘Jg.b Everl;r guardian appointed according to t?e‘prgv%ﬂgﬁi Tb. i pow-
of the preceding section, shall have ﬂ}e same gog:;;x .1:31‘1 ‘; Cliea L
with respect to any estate of the ward that may ; }ou e
this territory, and also with respeet to the person of the Yber S
phall come 1o Tesi?e the;?ﬁ" as} T‘eﬁ e[;rﬁ:ﬁ(mbed 10 any o gus |
i inted by force of this chapter. g
dsaSnEﬁFggfn%e;ierg such guardian ‘slfalll give bond to the g‘:smu)):g Tb. Dond.
of Oregon, in like manner and with like coxn:]mon as Ls a rr_o\;fiq}ous
vided with respect to other guardians, excepting t}mt t ‘c p thé o
respecting the inventory, the disposal of the estate, dn? ke
count to be rendered by the gnardian, shall be C'Ur)h!l]'l‘ec i
estate, and effects which shall come to his hands ?1 th is - é ~h‘$’]ri
and that the provisions respecting the custody of ¢ e':ir _ sti]is
not be applicable, unless the ward shall come to reside 1n
itory. : ' .
teTSrEG. ')2’8. The guardianship, which shall first be ]a.u»-f‘u}] v glrantelc} e gt
of any person residing without this territory, sha!l bgterﬁ'ﬁo;}«_ iy e
the estate of the \gard within f1:,}:16 sa.m}e‘:, and s]::;il exclude the juris
iction of the probate court of any other county. . o
d“gﬁg 29. Evlt)ery guardian shall }{)e allowed the amount oF' all h:g EEEI;?:“: 2
reasonable expenses incurred in the execution of his tmsat,‘ anrt 8
shall also have such compensation for his services, as the coun-
in which his accounts are seitled, shall consider just and reaso

able,
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cmaprers.  SgC. 80. When an account is rendered by two or more ioin

how allowey’ SaMe Upon the oath of any one of them.

“ Insane Sec. 31. The words “insane person” are intended to include

Hipeny. “'* every idiot, every person not of sound mind, every lunatic anq

foe” e dlistracted person ; and the word ¢ spendthrift” is intended to ip.
clude any one who is Jiable to be put under guardianship on ge-
count of excessive drinking, gaming, idleness, or debauchery, anq
these words shall be so construed in all the provisions relating to
guardians and wards, contained in this or any other statute.

—
—

CHAPTRER -TEL:

OF MASTERS, APPRENTICES, AND SERVANTS,

Sec. 1. Term of indenture,
2. Persons who may bind or be bound.
3. Minors over fourteen, how to be bound,
4. Indeuntures, how executed.
. One part of indenture to be kept for minor,
" Power of county commissioners to bind.
Term of indentures in such cases,
Indentures, how executed.
Certain moneys to be secured for apprentice,
10. Who to inquire into treatment of apprentices,
11. Complaint against master for misconduct,
12. When court may discharge minor, and award costs against master,
13. Costs when to be awarded against complainant.
14. Master liable for breach of indenture: action how brought: damages how
awarded,
15. As to who may bring such action,
16, When not to abate.
1%. Within what time action to be commenced,
18. If judgment be rendered for minor, he may be discharged.
19. Proceedings if apprentice leave service of master,
20. Warrant of justice in such case.
2L. Who to pay costs.
22. Complaint against apprentice; proceedings thereon,
23. Discharge of master from indentures,
24. Death of master, to discharge apprentice.
25. Foregoing provisions applicable to females.
26, Common law right of father not to be affected.
27. Act when to take effect

PEIn

ferm of - SEC, 1. All children under the age of fourteen years, may be

dentire; - hound as apprentices or servants until that age; and all minors
above the age of fourteen years, may be bound as apprentices or
servants; females until the age of eighteen years or to the time of
their marriage within thav age, and males until the age of twenty-
one years, in the manner prescribed in this chapter.

Yo may SEC 2. Children under the age of fourteen years, may be bound

bouna. - DY their father, or in case of his death or incompetency, by their
mother, or by their legal guardian; and if illegitimate, they may
be bound by their mother; and if they have no parent competent
to act, and no guardian, they may bind themselves with the appro-
bation of the probate Jjudge of the county where they reside. )

Minors over  SEC. 3, Minors above the age of fourteen years may be bound in

et the same manner; provided, that when they are bound by their

Joint s guardians, the judge of probate may, in his discretion, allow the '
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parent or guardian, the consent of the mino}f shall be expressed in cnarTERs.
s e ified by his signing the same. )
bhglndini§e’ ;?goiesstllmll be bound as aforesaid, unless by an in- Indentures,
d Ty of t?wo arts, sealed and delivered by both parties; and .
eﬁ).ﬁ: I;i:de wit,hpthe ,approba.tion of the probate judge, his appro-
Eat?on shall be certified in writing, signed by the judge on each

part of the indenture.

Sge. 5. One purs of the indenture shall be kept for the use of the One part to

: is parent or guardian, when executed by them respee- minor.
i?;:lo; .bin?ilivlk)ltn made vfr;ith the approbation of t!:le_ pr(})ibate ilu ﬁf,
it shall be deposited in the probate office, and safely kept for the
1nor. . . 5
usesgé_tlé? %he county commissioners may bind as. ap;l)renfﬁces or f:.:ffy o
gervants, the minor childr'en of any poor person w hc; Im.s.t ]e‘comi misidners o
actually chargeable to their county, as having a lawfu s]‘: t &m%rll
therein, and also ail minor]chﬂldrenlwho atrfh‘;};eg:lselves chargeable
as having a legal settlemen el
toél:;é‘c?(?j.l %tgcﬁschildre%, whether under or over the age of fourteen Term r.:f in.
years, may be bound, females to the age of eighteen, or to the time provisions
of their marriage within that age, and males to the age of Lwegl_ty-
one years; and provision shall be made in the contract for teaching
such children to read, write and cipher, and for such c?ther hmstruc-
tion, benefit and allowance, either :EFhI];n o:s z;l;n;iﬁeen of the term,
missioners may think re i o

asét;zcg‘u nto xcx?.ilrl;or shall be bo{md by the county cpmm:sswne{]s, o, Tateuts
unless by an indenture of two parts, sealed and delivered by bt ﬁ couted.
county commissioners and by the master, one part of which 8 uh
be deposited with the probate judge for the county w}l:ere sue
minor resides, and be safely kept by him for the use of the mmori o

Sec. 9. All consideration of money or “other things paid orhg ko bk
lowed by the master upon any contract of service or apprentices lllp tice,
made in pursuance of this ghagter, ;hall be paid or secured to the

f the minor there ound. " .

solg};zcsjelg. tJl}’lzu'ents, guardim{s, probate judges and county coménll)s- AR
sioners, shall inquire into the treatment of all children boun halyl treatment of
them respectively, or with their approbqnon, _and of all who Sh
have been bound by their predecessors in office, and defend t ten}
from all cruelty, neglect and breach of covenant, on the part o

i Lers. ‘
theSl;g‘ aisl. In case of any such misconduct or neglect of the master, G,
a complaint may be filed by the parents, guardians, county com- ter.
missioners, or other person in the probate court for t}:e _county in
which the master resides, setting forth the facts and circumstances
of the case; and the court, after having duly notified the xpas'oer,f
shall proceed to hear and determine the cause, as the allegations o

rties may require, :
thesgg. 12. Ager-aqfull hearing of the parties, or of the complainant Discharge of
alone, if the master shall neglect to appear, the court may render a agunst mas-
judgment or decree that the minor be discharged from his appren- fe-
ticeship or service, and for the costs of the suit against the mfi:ster:
and may awa;'éi ea:eomtlon accordingly, and the minor may there
und ont anew.

upg;c.’t.)el'g-o If the complaint shall not be maintained, the court shall costs, when
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CHAPTER 3. award costs for the master against the complainant or complaina-nm;-

against com- aNd shall issue execution accordingly; excepting that in case of

plainant, & such a complaint by the county commissioners, the court shall nog
award costs against them, unless it shall appear that the complaing
was made without any just or reasonable cause. s

Masterlible  SEC. 14, Kvery master shall moreover be liable, whether such

indenture; complaint sh:}ll have been filed or not, to an action in the distriet

awarded. " court on the indenture, for the breach of any covenant on his part
therein contained ; and all damages recovered in such action, after
deducting the necessary charges in prosecuting the same, shall be
the property of the minor, and may be applied and appropriated to
his use, by the person«who shall have recovered the same, and the
residue, it any, shall be paid to the minor; if a male, at his age of
twenty one years, and if a female, at her age of eighteen years, or
at the time of her marriage within that age.

Who ey See. 15, Such action may be brought either by the parent or his

" executors or administrators, or by the guardian, or any one who
shall succeed him in that trust, or by the county commissioners, or
their successors in that office, or it may be brought in the name of
the minor by his guardian or next friend, as the case may require,
or by himself] after the expiration of the term of the apprenticeship
or service.

To. Whennot  SEC. 16. If the action be brought by the county commissioners,

" it shall not abate by the death of any of them, or by their bein
succeeded in office, but shall proceed in the names of the origina
plaintifts, or the survivor of them, or the executors or administra-
tors of the survivor, and the money recovered therein shall be de-
posited with the probate judge, to be applied and disposed of as
provided in the fourteenth section.

when to be  SgC. 17. No such action shall be maintained by the apprentice

commenced, + +
or servant, unless 1t be commenced during the term of apprentice-
shig or service, or within two years after the expiration thereof.

Judgment SEC. 18, If judgment in such action, by whomsoever brought,
shall be rendered for the plaintiff in the district court, the court
may also, upon the motion of the plaintiff, discharge the minor
from his apprenticeship or service, if iv shall have not been already
done in the manner before provided, and the minor may thereupon
be bound out anew.

Fosssdivgs Sec. 19. If any apprentice or servant bound as aforesaid, shall

tleave master unlawfully depart from the service of his master, any justice of the
peace, upon complaint on oath made to him by the master, or by
any one in his behalf, may issue his warrant to apprehend the ap-
prentice or servant, and bring him before said justice; and if the
complaint shall be supported, the justice may order the offender to

When to e be returned to the master, or may commit him to the common jail

retumed: of the county where the master resides, there to remain for a term
not exceeding twenty days, unless sooner discharged by his master,
or otherwise by due course of law. .

Warrant, Skc. 20. The warrant of the justice when directed to any officer
or other person by name, shall authorize him to convey the offender
to the place of residence of the master, or to the jail of the county
where the master resides, although it may be in any other county
in this territory.

for minor,
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sts incurred in any such process against a CHAPTERS.
servant or apprentice, shall be paid in the first instance by 1:hef :‘gg&_t_o-w—
complainant; and if the complaint be supported, the amount o

costs may be recovered b the master in an action on the mdenturfii

if the same were executed by a parent or guardian, and if recovere

against a guardian, the amount paid by him in such action, may

%1 by him in his guardianship account; and if the inden-

e charge ACC |
t't-)ur: \iege exocuted by the county commissioners, or by the minor,

i robation of the probate judge, the amount of such
:;stt}:; tgxzyagg recl?vered in anp action against the minor, after he
ive at full age. £ BN
Shaéjlzgrr%. If any such apprentice shall be guilty of any gross Complatat
misbehavior, or refusal to do his dqty, or wilful negleet thereof; prentice.
his master may file his complaint in the probate court for the
county in which he resides, setting forth the facts and circum-
stances of the case, and the court, after having duly notified the
anprentice or servant, and all persons who have covenanted on his
behalf, and also the county commissioners who shall have approved
of the indenture, or their successors in that office, shall proceed to
hear and determine the cause, as the allegations of the parties may
equire. )
¥ SEo, 98. After a full hearing of the parties, or of the complain- Dischargo of
ant alone, if the adverse party neglect to ap%ear, the court may indentares,
render a judgment or decree, that the master be discharged from **
the contract of apprenticeship or service, and for the costs of suit,
such costs to be recovered of the parent or guardian of the minor,
if there be any who executed the indenture, and execution therefor
to be issued accordingly ; and if there be mo parent or guardian .
liable forsuch costs, the amount thereof may be recovered in an I
action against the minor after that he shall arrive at full age; Death = of |
and any minor discharged as aforesaid, may be bound out anew.
Spe. 24, No indenture of apprenticeship or service made in pur-
suance of this chapter, shall bind the minor after the death of his N !
master; but the apprenticeship or service shall be thenceforth Provisions of :
discharged, and the minor may be bound out anew. to_apply. to ‘
|

Sec. 21, All the co

SEc. 25. Any indenture of apprenticeship orservice made in pur- fmales
suance of this chapter, by or in behalf of a minor, may be made
either with a woman or a man, and all the foregoing provisions E{??‘]?D“’}lz‘;
hall apply as well to mistresses as to masters. ther not. af-
5 SEC.p%)G‘? Nothing contained in this chapter shall prevent or affect ™od-
the right of a father, by the common law, to assign or contract for
the service of his children for the term of their minority or any Ac when to
part thereof. ‘ )

Sge. 27. This act shall take effect and be in force from and after
the first day of May.

Passed Decersber 15, 1853.

24



870 SALE OF LANDS OF MINORS AND OTHER PERSONS,

"= AN ACT RELATING TO THE SALE OF LANDS OF MINORS AND ortag | |
PERSONS UNDER GUARDIANSHIP, AND SECURING THE PROCERDS

FOR THEIE USE.

CHAPTER I. -

SALE OF LANDS OF MINORS AND OTHER PERSONS.

SE0. 1. When guardian may sell estate of a ward.

2. When guardian may sell and place proceeds at interest,

. Application of proceeds.
4. Investment of proceeds, b
G. Residue on final setflement, considered real ostate.
Peiition of guardian for license to sell.
Order to show cause.
Service thereof.
. When certificate of county commissioners necessary,
10. Bond to be given by guardian before sale.
11. His oath,
12, Notiee ofsale, how given, evidence may be perpetnated.
13. As to how long a license to sell may continue.
14, When foreign guardian may file his appointmont of guardian, atter which
he may be licensed to sell, '

15. Manner of conducting sale by foreign gnardian,
16. Wkere proceedings respecting sale may be instituted.
17. Residue on final setilement regarded as real estate ; disposition thereof,
18. Persons objecting to license, when to pay costs. ,
19. Limitation of suits by ward, to recover estate sold by guardian.
20. Bale not to be avoided on account of certain irregularities.
21. Liability of guardian for misconduct.
22. When sale not held void in case of adverse claimants.
23. Act when to take offect.

©@mm

SEC. 1. Be it enacted by the Legislative Assembly of the Territory of
hen guar- Oregon, That when the income of the estate of any person under
sell real os- guardianship, whether as a minor, insane person or spendthrift, shall
ke be insufficient to maintain the ward and his family, his guardian

may sell his real estate for that purpose, upon obtaining a license
tl;gr?‘ifor, and proceeding therein in the manner hereinafter pro-
vided.

proceeds to SEC. 2, When it shall appear upon the representation of any such

femtet. * guardian, that it would be for the benefit of his ward, that his real
estate or any part thereof should be sold, and the proceeds thereof
be put out on interest, or invested in some productive stock, his
guardian may sell the same accordingly, npon obtaining a license
ther for, and proceeding therein as hereinafier provided.

application  Sgo, 3, Ifthe estate be sold for the maintenance of the ward and

of proceeds, 4 - A . 3 e g
his family, as provided in the first section of this chapter, the guar-
dian shall apply the proceeds of the sale for that purpose, so far as
necessary, and shall put out the residue, if any, on interest, or in-
vest it in the best manuer in his power, until ‘the capital shall be
wanted for the maintenance of the ward and his family, in which
case the capital may be used for that pur%aose, as far as may be

nece;sary, in like manner as if it had been the personal estate of the
ward.

Investment  SEC, 4. If the estate is sold in

of procesds, order to put out and invest the

proceeds, as provided in th_e second section, the guardian shall
make the investment according to his best judgment, or in pursu-

ance of any order of the probate court relating thereto.

| present to the probate court of the county in which he was appointed i
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ided in cmaprERL

_case of the sale of real estate, as provi

zhgméﬁaﬁp.t;‘n g;’:’gesid.ue of the proceeds, if any remain ppo% t‘ng ;‘:;.::“,W:

final settlement of accounts of the guardianship, shall be considere S *'%
- Ele tate of the ward, and shall be disposed of among the same real esiate.

%Z::fnseind in the same manner as the real estate would have

> i1 sold. g
eg;;f ilst 11131:(131{; Eﬁ)btain a license for such sale, the guardian shall petition tor

license to

; ition therefor, setting forth the condition of the es-
%aliirg;‘al;lisaw%iﬁ?gﬁdt 11;?1& facans and %irwmstanc@ under which it is
founded, tending to show the pecessity or expedlencytqfl S%G& a sale,
which petition shall be verified by the oath of the }Ife itione -
Spo, 7. If it shall appear to the court from suc petmﬁn o e
is necessary, or would be beneficial to the ward that such rea
tate, or some part of it, should be sold, the court shall ¢ erﬁupon
make an order directing the next of kin of the ward, and & tpg‘(;
sons interested in the estate, to appear before such court at & 1,{1 ne
and place to be therein specified, not less shan four, nor ﬁlore i
eight weeks, from the time of making such order, t?l 8 ?“é ca
why a license should not be granted for the sale of such es d& €. Lo
SEc. 8. A copy of such order shall be personally serve: OE Sery
next of kin of sich ward, and on all persons interested in 11; 1'31 e_se
tate, at least ten days before the hearing of the petition, or sha b
pub,lisbed at least three successive weeks, in such nev}rlspa er cir
culating in the county as the court shall specify in su;: ofr zr. . S
Skc, 0. No such license shall be granted for the sﬁ e of a ysion- .
estate of a ward, excepting that of a minor, unless the m];nillms P8 el
ers of the county of which thef wl'frd is an (Jinhs;t}nmnt, shall certify
i iting their approbation of the proposed sale. ;
¥ g;éuilg %]verypguardian licensed to sell real estate ?)a tz;f%ris?ﬁé Bona, - of
shall, before the sale, give bond to the judge of proba Su(i'eﬁies
county in which he was appointed, with sufficient suret_{ 0{;‘ e
with condition to seil the same in the manner prescribe é);'m o
of real estate by executors or administrators, and to ace.d 3
and dispose of the proceeds of the sale in the manner provided by
lavg‘:.sc. 11. Such guardian shall also, before fixing on .thg, tlm? an;}: His oath.
lace of sale, take and subscribe an oath before th{: judge o spl:'b
gate, or some other officer competent to administer t c;l-ga}xfxe},l m.S 9
stance as follows: That in disposing of the estate whic the lt,i 16
censed to sell, he will use his best judgment in fixing cu(l1 e rsngo
and place of sale, and that he will exert his utmost :nf eatt{o -
dispose of-fthﬁ same in such mém}rlzer as will be most for the a
of all persons interested therein. .
vﬂ-{sl?(% °1‘g,.. Hepéhal_l also give public notice of the time and If)llat.‘ce gt}:if:a of
of sale, and shall ({mce_ed therein in like manner asis prescribe 0}:1;
executors and administrators, and the evidence of gwuﬁg suc.
notice may be perpetuated in the same manner, and with the sagme
effact as is provided in the case of sales of real estate by executors
inistrators. .
nngﬁg?& No license granted in pursuance of _tlns chapter spalltgg f{fﬁ;‘}i‘;ﬁﬁ;
in foree for more than one year, a&er the time of gra,ntu]g

same.
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cmapTER?.  Spc, 14. When any minor, insane person, or spendthrift residing
When for- OUb of thlﬂ' terr1§ory, shall -be put “Rdel‘ guardiauship in the State 4
fan may e OF_county in which he resides, and shall bave no_guardian ap-

apininens Dointed in this territory, the foreign guardian may file an authen-
ticated copy of his appointment in the probate eourt of any county
in which there may be real estate of the ward; after which he ma
" be licensed by the probate eourt for the same county, to sell the
real estate of the ward in any county, in the same manner and upon
the same terms and conditions as are prescribed in this chapter, in
the case of a guardian appointed in this territory, except in the
particulars hereinafter mentioned. -
Heeney te _ SEC. 15. Every foreign guardian so licensed to sell real estate,
se.— shall take and subseribe the oath in the like case of guardians ap-
pointed in this territory, and shall give notice of the time and lace
Manner of Of sale, and conduct the same in the same manner preseribed for
sale. "8 ouardians appointed in this territory, and may perpetuate the evi-
dence of the notice in the same manner.
teetines?™  SEC. 16. All the proceedings required to be had in any probate
s e fo- court in this territory, respecting such sale by a foreign guardian,
* shall be bad in the court for the county in which the anthenticated
copy of his appointment is filed.
ot remaae  OEC. 17. Upon every such sale by a foreign guardian, the ig}ro-
ceeds of sale, or as much thereof as may remain upon the final
settlement of the accounts of guardianship, shall be considered asg
real estate of the ward, and shall be disposed of among the same
ersons, and in the same proportions as the real estate would have
en according to the laws of this territory, if it had not been sold 5
and the foreign guardian shall, in every case, before making the
sale, give bond to the judge of probate, with sufficient surety or
sureties, with condition to account for and dispose of the same ac-
cording to law.
?:;‘fsv;?ﬁ:‘; Sec. 18. If any person shall appear and object to the granting
partis.  Of any license prayed for under the provisions of this ehapter, an
if it shall appear to the court, that either the petition or tﬂe objec-
tion is unreasonable, the court may in its discretion award costs
for the party prevailing in the case.
Limitationof  SEC, 19. No action for the recovery of any estate, sold by a
cover estate guardian under the provisions of this chapter, shall be maintained
suaraian,” Dy the ward, or by any person claiming under him, unless it be
commenced within five years next after the termination of the
guardianship; excepting only that persons out of the territory, and
minors and others under legal disaﬁility.to sue at the time when
the cause of action shall accrue, may commence their action at
any time within five years next after the removal of the disability,
or after their return fo the territory,
G s SEC. 20. In case of an action relating to any estate, sold by a
not to avaid guardian under the provisions of this chapter, in which the ward,
sale. or any person claiming under him, shall contest the validity of the
sale, the same shall not be avoided on account of any irregularity
in the proceedings— Provided, it shal] appear:
1. That the guardian was licensed to make the sale, by a probate
court of competent jurisdiction ;
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9. That he gave a bond that was approved by the probate mmus:.
ju%ge'l;‘hat he toolk the oath prescribed in this chapter ;

4. That he gave notice of the time and place of sale, as prescribed

byﬁla\’;‘liaz'n&e premises were sold accordingly, at public auction,

; ho purchased them in good faith.
and a.x“eghlel‘%fbi{; gglzt:i)n tg such sale, there sﬁou!d be any peglect, gﬁg}g ¥
SEC. nduct in the proceedings of the guardian, by which any misconduct.
o mmcgnterested in the estate shall suffer damage, such aggrieved
gzﬁ;nmay recover such damage in a suit on the bond of such
ian, or otherwise as the case may require. )
gugrmcgagé‘ If the validity of any sale, made by a guarc.hanbunélner ?‘:‘iﬂmiﬂﬁr
the provisions of this chapter, shall be drawn in quesblonl Y any i case
erson claiming adversely to the title of the ward, or ¢ aémlrlnlg b
ﬁnder any title that is not derived from or through the ward, the
sale shall not be held void, on account of any irregularity in tkg
raceedings— Provided, that the guardian wa,shlmgpged t(;‘dri]:la; :
the sale, by the proper probate court, and thaét def i ti?ocowz %
execute, and acknowledge in legal form, a deed for Yy

f the premises. . :
ang;;g. 28. 'Ilj‘his act shall take effect and be in foree from and after This ot

the first day of May next. effect.
Passed December 16th, 1853.

AN ACT RELATING TO ESTATES IN DOWER, BY CURTESY AND
GENERAL PROVISIONS, CONCERNING REAL ESTATES.

CHAPTER 1.
ESTATES.

Trrue I OF Estates tn Dower.
Trrue IL  Of Bstates by the Curtesy.
Trrre IIL Of General Provistons.

TITLE I
Tistates in Dower.

gwo. 1. OF what widows shall be endowed.
2. Dower in case of exchange of lands.
3. Dower in lands mortgaged before marriage.
4, In lands mortgaged after marriage to secure purchage-money.
5. Olaim to one-third proceeds of sale in last two cases. i
6. When widow entitled to dower after deducting amount paid on mortgage.
7. Dower in lands aliened by husband how estimated. 1 -
8, Assignment of dower by probate court when right thereto is not dispu
9. Warrant of assignment,
© 10. Oath of commissioners, :
11. When estate consists of mill, &e,, dower how assigned.
12. Widow and heirs may occupy, &e., until objected to.
13. As to how dower may be barred, ;
14. Settlement of jointure before marriage, with her assent, to bar dower.
15. Her assent to jointur? how evidenced. _
16. Pecuniary provision in lieu of dower, when to bar it.
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TITLE 1, SEO. 1Y, Ifjointyr:e, &o., bo made without her assent, she fo elect.
—_— 18. If provision or devise in lieu of dower be made by will, to elect.
19. Deemed to bave elected unless she sue in one year.
20. To be endowed anew in cage of eviction, &e.
21. Alien or non-resident may he endowed.
23. Tenant in dower not to commit waste: to keep houses in repair, &,
23. Widow entitled to remain in husband’s house one year.
24. When to recover damages as well as dower.
25. Measure of damages, &o. '
26. Not to be assessed on eertain improvements.
2 Darpages against heir for land aliened by him.
28. Asa:gnmgnt. of dower in satisfaction, to bar further claim.
29. Infant heirs not to be prejudiced by collusive recovery of dower.

Hoaev, - SEC. 1, Be it enacted by the Legislative Assembly of the Terriiory of

gro 10 Wen, Oregon, That the widow of every deceased person shall be entitled
634, 3 Denio 10 dOwer, or the use during her natural life, of one third part of all
1.5 the lands whereof her husband was seised of an estate of inherit.
#4517, ance, at any time during the marriage, unless she is lawfully barred
A thereof,
Dower . o SEC. 2, If a husband, seised of an estate of inheritance in lands
case of ex- . . )
change. 7 exchange them for other lands, his widow shall not have a dower
Bt ol of both, but shall make her election to be endowed of the lands
given, or of those taken in exchange; and if such election be not
evinced by the commencement of proceedings, to recover her dower
of the lands given in exchange, within one year after the death of
her husband, she shall be deemed to have elected to take her
dower of the lands received in exchange, ;
Lands mort-  Sw¢, 3. Whena ]laerson seised of an estate of inheritance in lands
gaged before E s
marsiage. 1 shall have executed a mortgage of such estate before marriage, his
ol widow shall be entitled to dower out of the lands mortgaged, as
against every person except the mortgagee, and those claiming
under him,

I s SEC. 4. When a husband shall purchase lands during coverture,
for purehase @nd shall at the same time mortgage his estate in such lands, to
5%, 401, Secure the payment of the purchase-money, his widow shall not be
toraige 87; entitled to dower out of such lands as against the mortgagee, or
" those claiming under him, although she shall not have united in
such mortgage; but she shall be entitled to dower as against all
other persons.
hen widow  SEC. 5. When in either of the cases mentioned in the two preced-
dower after INg Sections, or in case of a mortgage in which she shall have
S camort- jomed with her husband, the mortgagee, or those claiming under
SI him, shall, after the death of her %usband, cause the mortgaged
premises to be sold by virtue of such mortgage, and if any surplus
shall remain, after payment of the moneys due thereon, and the
costs and charges of the sale, such widow shall be entitled to the
:'interest, or income of one third part of such surplus, for her life as
ower.
Dewerof v SEC. 8. If, in either of the cases above specified, the heir, or
deducting _Other person claiming under the husband, shall pay and satisfy the
nmortgags MOTtZage, the amount so paid shall be deduoted fiom the value of
the land, and the widow shall have set out for her, for her dower
in the mortgaged lands, the value of one third of the residue,
after such deduction. ;

(@) T 80, 260; 4 Comst. 95; 8o, 219; 8 do. 401.
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idow shall be entitled to dower out of any lands, mmue1
SR al?égz aliened by the husband in his lifetime, and power
which shall have | ok o ation. e
‘such lands shall have been enhanced in value after the al mor, (3 o e
such lands shall be estimated in setting forth the widow’s dower, band, b
according to their value at the time they were so aliened. el
Skc. 8. When a widow is entitled to dower in the lands of which When dower
her husband died seised, and her right to dower is not dlspute_dhby Bgped s by
the heirs or devisees, or any person claiming under t]§em or either &ur,
of them, it may be assigned to ber in whatever counties the lands
may lie: by the judge of probate for the county, in which the estate
of the husband is settled, upon application of the widow, or any
other person interested in 'thc 1angis; notice of which apgllcatloﬁ
shall be given todsuc,hf hexr}s; de\rﬁs?ﬁi_or tot,her persons in suc
as the judge of probate shall direct. i
mag;;r,&). For f]he %urpoge of assigning such dower, the judge oc{' it o K o
probate shall issue his warrant to three discreet and disinterested
persons, authorizing and requiring them to set off” the dowe; bly
metes and bounds, when it can be done without injury to the whole
es%?é. 10. The commissioners shall be sworn by a judge of any Outh of com-
court of record, or a justice of the peace, faithfully to dlschar%e
their duties, and shall, as soon as may be, set off the dower accord-
ing to the command of such warrant, and make return of their
doings, with an account of their charges and expenses, 1116\\:;'1!;111%;l
to the probate court ; and the same being accepted and recorded, a?:l
an attested copy thereof filed in the office of the recorder of deeds
of the county where the lands are situated, the dower shall reng_l}
fixed and certain, unless such confirmation be sef aside or reversed ;
costs on error or on appeal, and one half of the costs of such prg—
ceedings, shall be paid by the widow, and the other half by the ad-
vegslgc?illt.yWhen the estate, out of which dower is to be assigned, When _es-
consists of a mill, or other tenement, which cannot be divided of mil, 4.,
without damage to the whole, and in all cases where the estate can- hox o
not be divided by metes and bounds, the dower may be assigned
of the rents, issues, and profits thereof, to be had and received 11)3y
the widow, as a tenant 1n common with the other owners of"the
estgﬁt;’ 12. When a widow is entitled to dower in the lands of gxn;@ig
which her husband died seised, she may continue to occupy the wit heirs.
same, with the children or other heirs of the deceased, or may re-
ceive one-third part of the rents, issues, and profits thereof; so long
as the heirs or others interested do not object, without having the
dower assigned. _ '

Sec. 13. A married woman may bar her_rlght of_ dowgr, in any pow | dower
estate conveyed by her husband, or by his guardian, if he be a 2y
minor, by joining in the deed of conveyance, and acknowledging
the same, as prescribed in the preceding chapter, or by‘ joining
with her husband in a subsequent deed acknowledged in like man-

negEG. 14. A woman may also be barred of her dowerin all the Tha e
lands of her husband, by a jointure settled on her with her assent ure.

~ before the marriage—Provided, such jointure consists of a freehold

p———
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_TMIE 1. estate in lands, for the life of the wife at least, to take effect in pos-.

session, or profit, immediately on the death of her husband,
E:ridfs',’;ﬁi: of  SEC. 15, Such assent shall be expressed if the woman be of the
* full age of twenty-one, by her becoming a party to the convey-
ance by which it is settled, and if she be under that age, by her
Joining with her father or guardian in snch conveyance.
fruen bar- SEC. 16. Any pecuniary provision that shall be made for the ben-
niary provi. efit qf an }ntended wife, amf in lieu of dower, shall, if assented to as
" provided in the preceding section, bar her right of dower in all
the lands of her husband.
des w2 Sec. 17. If any such jointure or pecuniary provision be made
bween. jolnt- before marriage, and without the assent of the intended wife, or if
and dower.* it be made after marriage, she shall make her election after the
death of her husband, whether she will take such jointure or pe-

cuniary provision, or be endowed of the lands of her husband, but .

she shall not be entitled to both.
When bve-  SEC, 18. If any lands be devised to a woman, or other provision
:;ﬁf“ ff.: be made for her in the will of her husband, she shall make her
Bt a0p; & election, whether she will take the lands so devised, or the provi-
Depin, 4205 sions so made, or whether she will be endowed by the lands of her
‘ """ husband ; but she shall not be entitled to both, unless it plainly
appears by the will to have been so intended by the testator.
When deen-  SEC. 19. When a widow shall be entitled to an election, under
Secten, ™™ either of the last two preceding sections, she shall be deemed to
have elected to take such jointure, devise, or other provision, un-
less within one year after the death of her husband, she shall com-
mence proceedings for the assignment or recovery of her dower.
When to be  SEC. 20. If a woman be lawfully evicted of lands assigned to
endowed T 7
anew, her as dower, or settled upon her as jointure, or be deprived of
the provision made for her by the will or otherwise, in lien of
dower, she may be endowed anew in like manner as if such as-
signment, jointure, or other provision had not been made. ;
Mienornon-  SEC, 21. A woman being an alien, shall not on that account be
tided 1o barred of her dower; and any woman residing out of the territor
dower: shall be entitled to dower of the lands of her deceased husband,
lying in this territory, of which her husband died seised, and the
same may be assigned to her, or recovered by her in like manner,
as if she and her deceased husband had been residents within the
territory, at the time of his death,
Woman not  SEC. 22, No woman, who shall be endowed of any lands, shall
waste; 1 commit or suffer any waste on the same; but every woman, so
keep Houses, endowed, shall maintain the hogses and tenements, with the fences
pair. and appurtenances in good repair, and shall be liable to the person
having the next immediate inheritance therein, for all damages,
oceasioned by any waste committed, or suffered by her.
Row o lomg  SEC. 23. A widow may remain in the dwelling-house of her hus-

remain —in band one year after his death, without being chargeable with rent
dwelling-
nouse, 4c. 10 therefor, and shall have her reasonable sustenance out of the

Wen. 419.  egtate for one year.

When tore-  SEC, 24. Whenever in any action, brought for the purpose, a

e - dame idow shall recover her dower in lands, of which her husband
died seised, she shall be entitled also to recover damages for the

withholding of such dower.

ESTATES. 3T

i 1 miTiR 2 & 3.
damage shall be one third art of the annua
e ?5£h§u§1};sn: prgﬁts of the lands, in which she shall SO Te- Measure of

- ; : S0 .
oon to be estimated in a suit against the heirs of her gimeees

cover her dower,

husband from the time of his death, and in suits against other per-

i f demanding her dower of such persons. i .
e fm‘;% thSeugllingagnages shall gnot be estimated for the use of any %::w;?enﬁ:
g nt improvements made after the death of her husband,
erm_arl}?eirs or by any other person claiming title to such lands. 3
p 7. When a widow shall recover her dower in any lands, Demag®
e the heir of her husband, she shall be entitled to recover alienating

i to
dlifncd b]‘; i ivil action, her d es, for withholding such i deducted;
ir. in a civil action, her damages, 2 deducled
e the time of the cfeat.h of her husband, to the time of §g; #©™

from t ; : t .
td;l)(;v :Ir;,enation by the heir, not exceeding six years in the whole;

1 1 to recover from such
amount which she shall be entitled :
%I;id;' ;1}1:11 be deducted from the amountdshe would g:hfé:gj:rgg
; . amou
:tled to recover from such grantee; and any
:gtéggr(xages from such grantee, shall be deducted from the sum
]

: : i,
she would otherwise be entitled to recover from such hei O

Sxc. 28. When the widow shall have accepted an assignment of yiires " uy

i i i ds of her hug- assignment

i faction of her claim upon all the lan . smignent

%o;v; r,ii:r;hssﬁti]sbe a bar to any further claim of dower, against the Comst. 245.
hZir of such busband, or any grantee of such heir, or anylgrai_r;ic;e
of sach husband, unless such widfpw shs.ll hayve been lawfully

i f the lands so assigned as aforesaid. i .

evlé’;;d gg_t{%en a widov::,r, not having a right to do;vg, shaii s°§:.,'25;’ {Eo

during the infancy of the heirs of the husband, or any of them, OF praudice in-

fant
of any person entitled to the lands, recover dower by the defanlt g

i i i ther person

ion of the guardian of such infant heirs or oth ’

s?;cc}f]}igisrl'ocﬁ' other p%rson so entitled, Shinl?%t be pre‘]ugi*f; azl;?zgt
t when he comes of full age, he shall have an ac g

:gc’:l;ouwidow, to recover the lands so wrongfully awarded for

dower.
TITLE IIL.

Fistates by the Curtesy.
SE0. 30, When husband to hold ag tenant by the curtesy.

1 if 1 in her I'ight When  hus-

:6. 30, When any man and his wife shall be seised in When fus.

ofsify 3&;;2 :EP inh}zaritance in lands, the husband shall, onftt}:e a5 lonant by
death of his wife, hold the lands for his life; as tenant tt};eifq y
curtesy, although such husband and wife may not have had issue

born alive.
TITLE IIL

General Provisions.

aEe, 31. Tdability of person in possession of land, out of which rent is resorved.

32. Recovery of rent, deed evidence to prove amount due.

33, Construction of preceding sections.

34. Determination of estateat will and by sufferance.

35, Aliens may hold, convey, and demise land, &e. ) o

36. Title of land heretofore conveyed, not to be questioned on accoun
alienage. '

37. Reversionersmay sue for injury done inheritance,

28, When joint-tenant may maintain action against co-tenant.

89, Act, when to take effect.
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_mmns. Sgc. 31. Every person in possession of land, out of which any
]Ig::_.:::i[ity of rent is due, whether it was originally demised in fee, or for any
osiesson o other estate of frechold, or for any term of years, shall be liable for
whith oot of the amount or proportion of rent due from the land in his posses-
reserved.  si0n, although 1t be only a part of what was originally demised,
Howrentxe-  SEC. 82. Such rent may be recovered in an action at law, and
the deed of demlse,_ or other instrument in writing, if there be any,
showing the provisions of the lease, may be used in evidence by
either party, to prove the amount due from the defendant.
f?'iifcufﬁgﬂ SEc. 33, Nothing contained in the two preceding sections, shall
seoiions, ~ deprive landlords of any other legal remedy for the recovery of
glellr rents, whether secured to them by their leases, or provided
y law.
Determina- SEc. 34, All estates at will, or by sufferance, may be determined
tats at wil, Dy either party, by three months’ notice in writing, ‘given to the
frd by su- other party ; and when the rent reserved in a lease at will is pay-
~ able at periods of less than three months, the time of such notice
shall be sufficient, if it be equal to the interval between the times
of payment; and in all cases of negleet or refusal to pay the rent
due on a lease at will, fourteen days’ notice to quit, given in wri-
ting by the landlord to the tenant, shall be sufficient to determine
the lease. :
Alten may  SEC. 85. Any alien may acquire and- hold lands, or any rich
angronvers thereto, or inte{est thereinyby ;Iurchase, devise, or de’ascent, gndbh:
Tead, may convey, mortgage, and devise the same, and if he shall die
intestate, the same shall descend to his heirs; and in all cases such
lands shall be held, conveyed, mortgaged, or devised, or shall de-
scend in like manner, and with like effect, as if such alien were a
native citizen of this territory, or of the United States,
Former titles SEC. 86, The title to any lands heretofore conveyed shall not be
questioned.  QUestioned, nor in any manner affected by reason of the alienage
of any person, from or through whom such title may have been
derived.
Remedies ot S50, 87. A person, seised of an estate in remainder or reversion,
&e. ' may maintain a civil action for any injury done to the inheritance,
notwithstanding any intervening estate for life or years,
b Otjeint-  Sgo. 38. Joint tenant, or tenantin common, and his executors or
against co- administrators, may maintain an action against his co-tenant, for
“8 receiving more than his just proportion of the rents or profits of
the estate owned by them as joint tenants, or tenants in common.
Act when to SEc, 89. This act shall take effect, and be in force from and after
**" the first day of May next.

Passed January 16th, 1854.
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" CHAPTER 1.
AN ACT RELATING TO COUNTIES,

CHAPTER 1.

OF COUNTIES,

Hach county to continue a body politie, and for what purposes.
Real estate and personal estate, when deemed property of county,
Agents to sell, how appointed ; conveyances by.

Sze. 1.
2,
3.
4. Actions against county, where may be prosecuted.
5.
6
it
8.

Aections.by inhabitants, where to be prosecuted.
. Service of process.
. Controversies, how determined.
Name by which county shall be sued. o
. Actions against counties that may be prosecuted before justice.
10, Costs recoverable, as in suits between individuals. 4 R
11. Executionagainst commissioners not to issue, except in certain cases.
12, Act when 10 take effect.

Sue. 1. Be it enacted by the Legislative Assembly of the Territory of ‘
Oregon, That each county shall continue to be a body politic and I diepenty
corporate, for the following purposes; towit: o sue and be sued; .
to purchase and hold for the use of the county, lands lying within
its own Jimits, and any personal estate ; to make all necessary con-
tracts, and to do all other necessary acts in relation to the proper-
ty and concerns of the county. 1

Skc. 2. All real or personal estate heretofore conveyed, or which rea, - 4.,
shall hereafter be conveyed, by any form of conveyance, and duly Zocy™ G
acknowledged and recorded, to the inhabitants of any county, or couiy:
to the county treasurer, or to any committee or other persons, for
the use of such county, shall be deemed the property of such coun-
ty; and all such conveyances shall have the same force and effect
as if they had been made to the inhabitants of such county by
their corporate name. :

SEC. 8. The county commissioners, or other public officers hay- Agents, i
ing the charge and management of the county lands, may by their poinied.
order of record appoint agents to sell any of the real estate of their
county ; and all deeds made in behalf of the inhabitants of the
county by such agent, under their proper hands and seals, and
d-ulyvaeknowledgea and recorded, shall be sufficient, to all intents
and purposes, to convey all the right, title, and interest which the
county maKlthen have to such land so conveyed.

Sec. 4. All actions, local or transitory, against any county, may JAeions
be commenced and prosecuted to final judgment, in the district county.
court of the county, against which suit is brought, or in an adjoin-
ing county at the plaintiff's clection.

See. 5, All actions, whether local or transitory, brought by the m. By i
inhabitants of a county, shall be brought either in the county in coumty.

which the defendant lives, or in a county adjoining that by which
the suit is brought; and when the defendant lives in a county ad-
joining that by which the action is brought, it shall be brought in
an adjoining county.

Sec. 6. When any action shall be commenced against any county, Prooess, on
gservice shall be made upon the clerk of the hoard of county

=]
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CHAPTER 1, issl i ith hi
ER1 ;ﬁﬂﬁ%ﬁi}? leavmg_i; with him a copy of the summons and com
ation, and such serviee shall be made at ] o
‘ . ! east thirg
(c)i:yssuib:forsci;lllle ll;etum day. Theinhabitants of any county so sue{f{
o g, 1' ¢ competent jurors or witnesses, if otherwise com-
B pe Sef?c ?IT qvl?hlﬁed according to law,
ook b o, zrf}e:r}jar any controversy or cause of action shall exigsg
g %’he - 6 counties of this territory, or between any
pagert £ ﬁrlbor_y, or an individual or individuals, such pro-
i e had, for the purpose of finally trying and settling
o .Udversy, and the same shall be conducted in like manner
s Judgment or decree shall have the same effect, asin suits or
das 1 p Sf;e: éngf, bet]\;'een_ individuals and corporations,
e 8. In all suits or proceedings by or against t
by Shall be tl.)he name in which the county shall gue o'yr" be s%?:d Sshg,lllfb?l‘l‘nttgé
board of commissioners of the county of (the name of the count P
- hu;r}:hl(si pgov;swn fi.hall not prevent other county officers, whenyau‘
ze aw, from suine i i :
Rorie coun{y. A uing in their name of office, for the benefit
Actions SEC. 9. Any action in f; i ‘
Actions ; : avor of or against a county, -
counties, prosecuted by or against an individual, could be prosegflted beft
Trougnt, @ Justice of the peace, may be prosecuted by or against such s,
B oo in é:ﬁl:{: Tgnr}er bﬁfore a justice of the peace. B T
s L % 10. In all suits or proceedings prosecuted by o i
- . r a
{:)ountles, or by or against officers in their name of ofﬁcg costsg:ﬁlﬁf
e e g;coxﬁra%]‘?has In suits between individuals '
ect ¢ 1L en any judg : i
o y Judgment shall be recovered again
Commission. board of county commissioners of any county, or aga i it s
e, except county officer, in an action prosecuted by or a{,ra' cl)ﬁms' A
cases T2 Dame of oﬁ‘l{ce, where the same should be ypaid gyl;]lf; c:L?ntl)[rl h::
execution shall issue on such judement i e
vided; the same, unless rev e SR b T ey ET
3 ersed, shall be levied and
other county charges, and ; e
when s0 collected, shall be paid b
county treasurer, to the person in whose fav A s
rendered, upon the deliver Nt Tl pi iy
; ; ¥ to him of the proper vouchers there-
fﬁr : bﬁt if' payment be not made within thirty days after the tizfe
e collector of taxes is required by law to make his return of
_ pouﬂt_y taxes, next afier the rendition of such judgment, then, and
: E‘ttt a}:n etv:agt, e_xecutf{og mayé)e issued on such judgment: Provided
at 1f at the time of the rendition of such judgm : :
i L : ent, there sl
flﬁ?gﬁu fnfu:ﬁs }:)elongmg to the county in thegtreaséry it shlffdlllI lt;:
y of the treasurer to pay the same, upon applicati i
] ] : lcation be
Enade to him by the person 1n whose favor such ju%%menb 11nlras rl:?ﬁg:
. eréed, hlls agent or attorney.
when to OEC. 12, This act shall take efft i
Ast when § alce effect and
B e o ot e L be in force from and after

Passed January 24th, 1854.
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CHAPTER 1.
AN ACT RELATING TO COUNTY COMMISSIONERS. —

CHAPTER 1.

COUNTY COMMISSIONERS,

puers, board of; their election, term of office, &e.

Commissi : e L
f county into districts; commissioner to be elected (rom each dis-

Division o !
triet: Proviso.

Term of office of commissioner elected to fill vacaney.

Oficial outh of commissioner; certificate thereof to be filed.

Commissioners may bring and defend suits.

Commissiouers to hold four sessions annually.

July session, what business to be transacted at.

Commissioners may hold extra sessiona; sessions not to exceed three days.

9. Compensation of commissioners.
10. In case of division, question when to be postponed,
11. County auditor to be clerk of board; Lis duties.
12. Commissioners to use official seal.
13. General daties of county commissioners.
14, Election of chairman; effect of signature; documents how signed in bis

absence.
15. Commissioners to provide offices, stationery, &e., for county officers,

16. When to receive and inspect assessment roll,
17. Board of commissioners invested with superintendence of poor.

18. Power to compound debts.
19. Not to be interested in any contract for county under penalty.

20. Power to administer oaths.
21. To provide place for holding court,
22, Appeal from decision of commissioners, how and when taken.

23, Act when to take effect.

Sge. 1. Be it enacted by the Legislative Assembly of the Territory of
Oregon, That there shall be established in each organized county in county com-
this territory, a board of commissioners, to consist of three persons, fer"qn
having the qualifications of electors, any two of whom shall e Ber, eloction,
to be elected by the qualified electors

competent to do business, quali
thereof, at the annual election, who shall hold their office for three

years, except as hereinafter provided. s

Ske. 2. Each county shall be divided into three districts, numbered Division of
one, tuwo and three, not subject to alteration oftener than every three gauyy tmia
years, and such districts shall be laid off by the board of commis-
sioners of the respective counties, at their first session after the first
day of May next, and in counties hereafter organized, within one
year from the organization of the county; and hereafter, one com-
missioner shall be elected from the Tesidents of each of such dis-
tricts, by the voters of the whole county: Provided, that the com- Gommission-
missioners first elected in any county in this territory, shall hol T
their office for the term of one, two and three years, and until their each district
successors are elected and qualified, to be by them determined by
lot at their first session: Provided further, that if any commissioner
shall absent himself from the county in which he is elected for six
months in succession, it shall be deemed a vesignation of his office.

SEc, 3. Whenever it shall become necessary to elect a commis- Term of of-
sioner to fill any vacaney occasioned by death, resignation, or Te- mioner -
moval, the person elected shall hold his office for the unexpired feeiec/ ol
term for which his predecessor was elected, and until his successor

is elected and gualified.

BEO.

1.
2.
3.
4.
5.
8.
e
8.
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CHAPTERL. — SkC. 4. Before any commissioner shall enter upon the duti

omoial oath. his office, he shall take and subseribe an oath or zf)ﬁirmation, }g:al‘:‘m?ef
some person authorized to administer the same, faithfully to dis.
charge the duties of a commissioner of the county, in which he
resides; and d_eppslb a certificate thereof with the clerk of the
:ﬁ?gg of commissioners, of hig county, to be by him filed in his

Oommisslon- SEC. 5. The commissioners thus elected and qualified may sue

and be sued. and be sued, plead and be impleaded, defend and be defended,
answer and be answered unto, in any court, either in law or in
equity, and do and transact all business on behalf of their respective
counties, that may be assigned to them by law; and in all cases
where their respective counties have been injured, or may here-
after be injured in their goods, chattels, lands, tenements, rights
credits, and effects, or contracts, such commissioners may in their
name of office, without setting out their individual names, bring
any suit or suits, eitfier in law or equity, which may be best cal-
culated to obtain redress for such injury, and may, in like manner.
and by their name of office, be sued by any person or persons:

ahles having any claims against such county.

soeatons e SEC, 6. The board of commissioners shall hold four sessions

mualy. — annually, at the seat of justice of their respective counties, com-
mencing on the first Mondays of April, July, September and De-
cember; at all of which they shall transact any business which
may be required by law ; provided, that if the district court be in
session on any of the above mentioned days, the commissioners
shall meet on the Monday preceding, but no session shall be con-

_ tinued for a longer period than six days.

Julysesion.  Sge. 7. At the July session the commissioners shall examine
and compare the accounts and vouchers of the county auditor and
treasurer, count the funds in the treasury, and dircet the auditor
to publish an exhibit of the receipts and expenditures of the past
year.

Extro e SEC. 8. The said board of county commissioners are hereby

excedd three aUthorized to hold extra sessions, in case they may think the busi-

Qayk. ness of their county requires the same; and ten days notice from
any two of the commissioners to the third, shall be considered a
suflicient call for said extra sessions— Provided, that no such extra
session shall exceed three days. ; 3

fonyene- - Sue. 9. The commissioners shall each receive three dollars per
day, for each and every day they may be necessarily employed in
transacting the county’s business, and ten cents a mile for every
mile travelled in going to, and returning from the meeting of said
board, or in the discharge of any official duty, to be computed by
theS mostousually travelled route.

Question £C, 10. When two only of the members shall be present, at

Lertneuses the meeting of the board, and a division shall take pla%e on ;my
question, 1t shall be postponed to a subsequent meeting.

ok o SEC. 11. The county auditor shall be the clerk of the board of
county commissioners, and shall attend the meetings of the board,
and keep a record of the proceedings, and do such other business
as he shall be required by law to do, -
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Sge. 19. The commissioners of each county shall have and use CHAPTRRL.
a seal for the purpose of sealing their proceedings and copies of omeiat seal,
the same when signed and sealed by_ said commissioners, and at-
tested by their clerk, shall be good evidence of such proceedings 1n
the trial of any cause in any court of this territory.

Ske, 13. The several boards of county commissioners are autho- N e

i nired : general du-

nsziia‘ﬁd Il;i%ide for the erection and repairing of court-houses, Hea o
jails, and other necessary public buildings for the use of the

uanty ;
cog?f[zo, lay out, discontinue, or alter county roads and highways
within their respective counties, and to do all other necessary acts
relating thereto;

3. To license and fix the rates of ferriage; to grant grocery and
other licenses, authorized by law to be by them granted ;

4, To fix the amount of taxes to be assessed according to the pro-
visions of law, and cause the same to be levied and collected ;

5. To have the care of the county property and the management
of the county funds, and business; except in cases otherwise pro-
vided for, and shall have no other powers, except such as are, or
may be given by law. A

Sge, 14, The commissioners aforesaid at their annual session in g0 elect
July, in each and every t\yeax‘, shall elect one of their members to chiman.
preside at the meetings of the board, and he shall sign all docu-
ments requiring the signaturc of the board ; and the signature of
such person, as chairman of the board of commissioners, shall be as
legal and binding as if the entire board had affixed their names—
Provided, that in case such chairman shall be absent at any meeting
of the board, all documents requiring the signature of the board,
shall be signed by both members present. foo

SEo. 15. It shall be the duaty of the board of county commission- To provide
ers to provide offices for the sheriff, the county auditor, and clerk for” tounty
of the district court, and also provide all books, and stationery, ne- °ee*
cessary for the use of the board of county commissioners, the office

" of the county auditor, the clerk of the district court, the probate

court, and county treasurer, and also provide convenient desks for
the preservation and security of the books, and other documents in
the several offices.

SeC. 16. The board of commissioners at their session in Septem- To = receive
ber in each year, shall receive and inspect the assessment roll, re- assessment
turned by the assessors, and if it be found correet, it shall be ac- ™
cepted by the board in writing, signed by the chairman and attest-
ed by the clerk, and cause the same to be filed in the office of the
county auditor, where it shall remain as a matter of record, and
shall be a guide for future assessors, so far as the same shall re-
main correct,

Sk, 17. The boards of commissioners of the several counties of Superintend:
this territory, are vested with the entire superintendence of the poor ™ * ™
in their respective counties,

Sec. 18, The county commissioners of their respective counties, rower to
shall have power to compound for a release in whole, or in patt, gompoud
of any debt due to their county, and for the use thereof, when in
their opinion, the interests of the county will not be prejudiced




884 AN ACT RELATING TO ASSESSORS,

craeTeR1. thereby ; except in cases when they, or either of them are perso.
nally interested.

No Zommis- - Sgc, 19. No county commissioner shall, directly, or indirectly, ag
contractor.  cOntractor, be concerned in any contract for work to be done or
materials to be furnished for the county, under the penalty of Ewo
h:.}ndred dollars, to be recovered by an action at law, for the uge
of the county; and such commissioner shall moreover forfeit any
To st Coipensation he was to receive on such contract.
tor oatns. > SEC, 20. The commissioners are authorized and empowered to
adtr_nmster all oaths or affirmations, necessary in discharging the
duties of their office.
copiiovide  Sge. 21, Until proper buildings are erected at a place fixed
upon, for the seat of justice in any county, it shall be the duty of
the county commissioners to provide some suitable place for hold-
ing the courts of such county.
Abbeal from  SgC. 22. Any person may appeal from the decision of the board
commission- of commissioners, to the next term of the district court, of the same
: county ; such appeal shall be taken within twenty days after such
decision, and the party appealing shall notify the commissioners
that the appeal is taken, at least ten days before the first day of the
{ next term of the court appealed to; which notice shall be in writ-
ing, and shall be delivered personally to the commissioners, or left
with the auditor of the county ; and the party appealing shall give
a bond to the county, with one or more sureties, to be approved by
the county auditor, conditioned to pay all the costs whicﬁ shall be
adjudged agaiust him, on such appeal, in the said district court.

v te SEc. 28. This act shall take effect, and be in force from and after

the first day of May next,
Passed January 24th, 1854,

AN ACT RELATING TO ASSESSORS,

SE0. 1. Election of assessors; qualification and term of office,

2, Bond and oath of office.

3. County auditor to give assessors assessment roll; assessment when and how
made; roll what to contain; to be delivered to commissioners: lands
&c., how valued. ! :

4. Valuation of personal property.

5. Assessor to swear tax-payer; proceedings on refusing to be sworn,

6. Notice of examination of assessment roll; when and how to be given

7. Assessor linble to penalty for neglecting to comply with such notice, P;roviso.

8. Assessor to make duplicate of assessment roll j other duties of assessor.

9, Compensation of assessora.

10. Act when to take effect.

SEC. 1. Be it enacted by the Legislative Assembly of the Territory of
f;:g;i‘;i of Oregon, That at the time of holding the general election in each
year, there shall be clected in each of the counties of this territory
an assessor, who shall have the qualifications of a voter as pre-
scribed by law; and said assessors shall hold their office for one

year, and until th_eir successors are elected and qualified.
Bond and SEC. 2. The said assessors shall, each, before entering on the
’ discharge of the duties of his office, give a bond to the county for
which he was elected, with two or more sureties to be approved
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by the board of county commissioners in such penal sum as such cnarrzra.
board shall direct, conc{ltioned for the faithful performance of his

duties according to law; and shall take and subscribe an oath,
faithfully and impartially to dlschar_ge the duties of his office ac-

cording to law, and to the best of his abilities.

SEc, 3. The assessors, after qualifying as above prescribed, shall Assessment.
immediately receive from the county auditor a blank assessment sessmest.
roll, for their respective counties, and shall, in the months of July
and August thereafter, assess all the taxable property within their
respective counties, and shall deliver to the board of county com-
missioners, on or before their session in September, next follow-
ing, a full and complete assessment roll, which roll shall set forth
a full and precise description of the lands, or town lots, as owned
by each person therein named, which description shall correspond
with the plan or plot of the original survey, or the plan or plot of
any town laid out and recorded ; and said Jandsand town lots shall Iands se.,
be valued at their true cash value, taking into consideration the
improvements on the land, and in the surrounding country, the
quality of the soil, its convenience to navigation, public roads, mill
privileges, and other local advantages. _

SEC. 4, All the personal property not exempt from taxation shall To. Persnal
be valued at its true value in cash, and it shall be the duty of each '
assessor to value all improvements on claimed land within his
county as Ipersonal property.

Skc. 5. 1t shall be the duty of every assessor to swear every per- Assessor to
son subject to taxation ; to give a true account of his or her property puyer.
according to the best of his or her knowledge and belief; and
should any person or persons, when so required, refuse to testify as
aforesaid, the assessor shall ascertain the taxable property of such
person, or persons, from the best information to be derived from
other sources,

Skc. 6. Each assessor shall give three weeks public notice in Notice of ex-
some newspaper, printed in his respective county; if there be no iswsmens.
such newspaper, then in some newspaper in general circulation in ™"
his county, or by posting up notices in six conspicuous places in
his county, setting forth that, on the last Monday in August, the
assessor will attend at the office of the county auditor of his county,
and with the assistance of said auditor, will publicly examine the
assessment rolls, and correct all errors in valuations, descriptions,
or qualities of lands, lots, or other property, and it shall be the
duty of persons interested to appear at tﬁe time and place appoint-
ed, and 1f it shall appear during such examination that there is any
lands, lots or other property assessed twice, or assessed beyond its
actual value, or assessed in the name of a person not the owner
thereof; or any lands, lots, or other property not assessed, the audit-
or and assessor shall make the proper directions.

Ske. 7. If any person shall wilfully neglect to attend at the timg m. Penany
and place required, he shall be liable for a violation of his duty, wact i

and saffer such fine or imprisonment, or both, as the district court comply wi,

shall impose—Provided, that it may be competent for any assessor,
in case of his being prevented by sickness, or any other unavoida--
ble cause, as above prescribed, to appoint some suitable persen,
having the qualifications of a voter, his deputy, who shall pexform

25
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cuarter 1. all the duties of the assessor he represents, and for whose acts the
said assessor shall be responsible, and said deputy shall, before he
enters on the discharge of the duties of his office, take and sub-
seribe before the county auditor an oath, faithfully and impartiall
to perform the duties devolving upon him, which oath shall be
filed in the office of the county auditor. ;

Duptieate of  SEC, 8. It shall be the dufy of the assessor in each county to

roll; duties Make out and retain in his possession a duplicate of his assessment

“ofassessor. roll, and shall make the necessary corrections therein, so that such
duplicate will correspond with the assessment roll on file, in the
office of the county auditor, and also make a plot of the goyern-
ment survey, and town plots within his county, and note thereon
the owner of each tract of land, and of each town lot, and deliver
such duplicate assessment roll and plot, and other documents re-
lating thereto to his successor in office.

Compensa-  SEC. 9. Bach assessor shall receive a compensation of five dol-

e, lars per day, for each day actually and necessarily employed in the

discharge of the duties of his office, and such reasonable compen-
sation for the copy of the assessment roll, and plot of the survey as
the board of county commissioners may allow ; which compensa-
tion shall be paid out of any moneys 1n the county treasury, not
otherwise appropriated.

Act when to SEC, 10, This act shall take effect and be in force from and after

takeeflect:  the first day of May next.

Passed January 26th, 1854.

AN ACT RELATING TO COUNTY AUDITORS.
Sec. 1, Election of auditor, term of office.
2 . Auditor to be clerk of board of commissioners.
. Election of, how condueted : proviso.
. Oath of office to be indorsed on certificate of election: bond: duties of auditor.
Account current to bekept with treasurer,
May appoint deputy.
. Auditor and deputy may administer oaths,
. Not to practice as attorney before commissioners.
. May cancel county orders and issue others in lien.
10. In case of sickness, commissioners may appoint auditor pro fem.
11. Act notto apply to auditors now in office.
12. Appointment of deputy to be in writing; oath of: auditor responsible for deputy.
13. Auditor to attend meeting of board of county commissioners, as clerk.
B4, Act, when to take effect.

8kc. 1. Beit enacted by the Legislative Assembly of the Territory of
Blection of Oregon, That at the first general election in each and every county
torm of of- Organized for county purposes, and every two years thereafter,
i there shall be elected a county auditor, who shall” have the quali-
fications of a voter and shall continue in his office for the period of
two years, and until his successor is duly elected and qualified.
Olerk  of SEC. 2. The auditor shall also be clerk of the board of county
commission- commissioners, and recorder of deeds in the county for which he 13
=4 elected.
Electionhow  SEC. 3. The election provided for by this act, shall be conducted
conducted- and the returns made in the manner and form preseribed by the

law regulating general elections : Provided, that the person or per-

DTS W
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associated with the auditor in opening and examining the poll cmarmem1.
:g:;sks,‘, shall iss;-:lm the person duly elected under this act, his cer-

tlﬁg;tg f -ejﬁl}e:;lr;nz;uditor within fifteen days after reoeiv_ing his cer- Bond and
tificate of clection, and before he shall enter upon the discharge of flce o bo
the duties of his office, shall take and subseribe an oath before ™

the clerk of the district court, or judge of probate of his proper

county, faithfully and impartially to perfo.rm_ the duties of his office

as prescribed by law, to the best of his abilities; which oath shall

be indorsed on the back of his certificate of election, recorded in a

book kept for the purpose in his office, and filed in the office of the

clerk of the district court of the county, or if there be no such officer,

with'the clerk of the district court of the county to which his county

may be attached for judicial purposes. He shall also give a bond to
hiscounty, with good and sufficient sureties, in the penal sum of one

thousand dollars, to be approved by the county commissioners of

his county, conditioned that he will faithfully and impartially fulfil

the duties of his office ; which bond shall be filed in the office of To audit ac-

counta

_ the clerk of the district court of the proper county ; he shall audit againgt

all accounts and demands chargeable against his county, (which are cowt L
not directed to be settled and allowed by some other tribunal or
person,) and present the same to the county commissioners for their
inspection and allowance, and for all such sums of money allowed
by the county commissioners, or such other tribunal or person, or,
where the same is fixed by law, he shall issue his order on the
treasurer of the county, payable to the person entitled thereto,
which orders shall be numbered according to the date of their
issue ; and the number, date, and amount of each, and to whom
payable, and for what purpose drawn, shall, at the time of issuing
the same, be entered in a book kept for that purpose. ;

Skc. 5. He shall keep an accurate account-current with the secomt =
treasurer of the county, and when any person shall d’? 0sit With rer.
him any receipt given by the treasurer, for money paid into the
treasury, he shall file such receipt, and charge the treasurer with
the amount thereof., .

SEC. 6, Auditors may appoint deputies to perform the duties of Deputy.
auditor, and shall be liable for the official acts of such deputies.

SEC. 7. Auditors and their deputies are authorized to administer auditor au
oaths necessary in the performance of their duties; and in all other Jux &
cases where oaths are required by law to be administered. oaths.

Sec. 8. No person doing the duties of auditor shall practice as Where not
an attorney before the court of county commissioners. oo P i

SEC. 9. Any person may have a county order cancelled by the Cancelliog
auditor, and two or more new orders issued in lieu thereof, by pay- “"™ *-
ing to such auditor the fees allowed for such services. :

%EG- 10. In case the auditor is unable to attend to the duties of Appcint:
his office, during the session of the board of county commissioners, ditor ~ pro
and having no deputy able to attend, some person may be deputized
by such board to perform the duties of auditor for the time being.

Ske. 11. Nothmg in this act shall be so construed as to prevent Audttors
the persons now discharging the duties of county auditor in any ;
county, from continuing to perform the duties of that office during
the time he would otherwise have been entitled. '
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cuarter1.  SEC, 12. The county auditors in the several counties may a
Appoint.* gomt deputy auditors, who shall be appointed in writing, and shal}

ment of de-
puty.

efore entering upon the discharge of the duties of their office, take

and subseribe an cath faithfully to perform the duties of their of-
fice, which oath shall be indorsed on the appointment, and re-
corded in the office of the county auditor. The county auditors
shall be responsible for the acts of their deputies, and may revoke
their appointment at pleasure,

Auditor o SKC. 13, The county auditor shall attend the meetings of the

attend : [ T . . ¥
mectings of DOArd of county commissioners of their respective connties, and do

county eom. a0 perform all the duties imposed by law ; and the clerk of said
missioners  board shall keep fair books, wherein shall be entered the minutes
board. of the proceedings of the board ; shall copy into books the reports
of the treasurer of the receipts and disbursements of the county,
and whenever the duplicate shall be puot into the hands of the col-
Doty s Jector, it shall be the duty of the county auditor to send a state-
' ment of the same, wherewith such collector stands charged, to the
county treasurer.
Aot whento SEC. 14. This act shall take effect and be in force from and after
the first day of May next.

Passed January 19th, 1854. ' *
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Src. 1. Treasurer how elected ; his term of office.

2. Oath and bond to be filed.
3. As to receival and dishursement of county moneys.
4. May appoint or remove deputies,
5. Office where o be kept; treasurer and deputy may administer oaths,
6. Books how kept. ‘
7. Books subject to inspection of commissioner.
8, When to pay auditor’s order; proceedings if out of funds.
9. Redemption of order bearing interest; proceedings thereon.

10. Orders to be redeemed according to priority of presentment,

11. Order redeemed when and where to be deposited.

12. Removal of treasurer by county commissioners.

13. Annual settlements; books to be transferred to successor,

14, Compensation of treasurer.

15. Act when to take effect.

SEC. 1. Be it enacted by the Legislative Assembly of the Territory of
freasurer, . Oregon, That there shall be elected at the annual election in each
term of ser- cOUnty in this territory ; by the qualified voters thereof, some suit-
vi: - able person, being a resident of the same county, to be the count
treasurer, who shall continue in office for one year, and until his
successor is elected and qualified,

Ostn of o  SEC, 2. The county treasurer, before he enters on the duties of

bond,  his office, shall take an oath faithfully to discharge the duties of
his office as prescribed by law : he shall also, before he shall enter
upon the duties of his office, give a bond to the county, with at
least four freeholders residing in the county, as sureties, in a pen-
alty to be determined by the board of county commissioners, who

To receive. SDAI1 also approve the sureties to the bond. z

aad dlsburso Skc. 3. He shall receive all moneys due and accruing to his
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county, and disburse the same on the proper orders, issued and at- cHaprER1.
tested by the county auditor. H \

Skc. 4. County treasurers may appoint one or more deputies, Deputies.
and may take from them bond with sureties; may remove such,
deputies at pleasure, and such treasurer and his sureties shall be
liable for all official acts of such deputies.

Sgc. 5. The county treasurer shall keep his office at the seat of Office where
justice of his county, and shall keep the same open for the trans- Treasorer
action of business during business hours; and he and his deputy pess 7.
are auth rized to administer all oaths, necessary in the discharge ister oaths.
of the duties of his office.

Skc. 6. He shall so arrange and keep his books, that the amount pooks how
received and paid out, on account of separate and distinet funds, ****
or specific appropriations, shall be exhibited in separate accounts,
as well as the whole receipts and expenditures by one general
account.

SEc. 7. He shall at all times keep his books and office subject . = Sabject
to the inspection and examination of the board of county commis- of commis-
sioners, and shall exhibit the money in his office to such board at ¥°*¢™*
least once a year.

Skc. 8. Hfj: shall pay all orders of the county auditor when pre- Whe to pay
sented, if there be money in the treasury for that purpose, and Ges. =
write on the face of such order, the date of redemption and his
signature. If there be no funds to pay such order when Presented,
ke shall indorse thereon, “Not paid for want of funds,” and the
date of such presentment, over his signature, which shall entitle
such order thenceforth to draw legal interest— Provided, that such
interest shall cease from the date of notice by publication in some
newspaper, printed or circulated in his county, to be given by the
county treasurer, that there are funds to redeem such outstanding
orders, which notice such treasurer shall give in such case.

Skc. 9. When the county treasurer shall redeem any order on Redemption
which interest is due, he shall note on such order, the amount of e in
interest by him paid thereon, and shall enter on his account the terest.
amount of such interest, distinet from the principal.

SEC. 10. County orders shall be redeemed by the treasurer ac- 1 Howre:
eording to the priority of the time of presentment— Provided, sueh "
orders payable out of the county revenue shall be received in pay-
ment of county taxes, without any regard to priority of present-
ment, or number; but such treasurer shall not pay any balance
thereon over and above such tax, when there are outstanding
orders unpaid for want of funds.

_Sec. 11. The treasurer shall, on the first Monday in December, Orders ro-
March, June, and September, in each year, deposit with the county where ' ana
auditor, all county orders redeemed, who shaﬁ receipt therefor. ~ postea.

Sec. 12. Whenever suit shall have been ecommenced on the when treas-
official bond of any delinquent treasurer, he may be removed by faover
the board of county commissioners of his county.

Sgc. 18. The county treasurer shall annuaily make complete setttements,
settlement with the board of county commissioners, at the regular ffnserred:
July term thereof, and shall, at the expiration of his term, deliver tosuccessor.
to his successor all public money, books and papers in his pos-
session,




