
R E V I S E D  S T A T U T E S  

T E R R I T O R Y  O R E G O N .  

- AN ACT 

TO RE.4PPORTION TEE XXY13ERS OF THE COUNCIL M D  DOUSE OF 

REPRESEXTATTOES. 

SEO. 1. B e  i t  enacted 6y the Lcgislatioe AssmbTy of iice Tenifnry of 
Oregon, That the council shall hereafter consist of niuc members %lcmbers of 
who shall be apportioned among the diflerent couuties as follo~vs i Cou"'": 
-One to the county of Jackson; one to the coul~ties of Coos, ;2;m;,"iy 
Douglas, and Umpqua, jointly ; one to the count,ies of Lane and 
Benton, jointly; one to the county of Liun; one to the county of 
Marion; one to the counties of Clnoknmas and TVasco, joiutly; 
one to the counties of T a s h i n ~ t o n  and Columbia, jointly; oue to 
the counties of Clatsop and Yamhill, jointly; and oue to the 
countics of Polk and Tillamook, jointly. 

SEC. 2. The house of representatives ,shall hereafter consist of f : p ,~p ;~~~  ;; 
thirty members, to be apportioned amoug the differeut counties as n:lxr.er,ta 
follorrs:-Four to the county of Jackson; one to the county of 
Douglas; one to the county of Coos; one to the county of their I I O I ~ C U L .  nnpor. 

Cml~qua ; tmo to the county of Lane ; two to the county of RCII- 
ton ; three to the county of Linn ; three to tho connty of 3lnjion ; 
three to the county of Clackamas; one to the county of TTrnsco; 
three to the county of Vas1nington;- one to the county of Colum- 
bia; one to the coonty of clatsop ; tnro to tho cotunty of P a ~ n l ~ i l l  ; 
one to the county of polk; and one to the counties of Polk and. 
Tillamook, jointly. 

PassecZ, Ja?z t la~y  31st, 1854. 



62 ACT RKLdTISG TO ELECTIOSS, 

C H A P T E R  I. 

AN ACT REL.LT1NG TO ELEmIOPTS, T E E  ?LODE OF SDl'PLYlSG 
VACAKCIES N OBBICE. 

TITLE I. Of the Qunl<ficcition of Tokrs. 
TITLE 11. Of' Genercil Elections. 
TITLE 111. of Cmfi~:no by tlie Jltrlqes. 
TITLE .IV. Of the C<~nvass by tlie Cler78 cf the Bocirrl oS Cozmty Corn- 

TITLE I. 

Of the &ual;J;ccttion oS Voters. 

SL'O. 1. P C ~ S O ~ S  eutitlcil to !,ole. 
3. Pcrsaus not ontitlcd to vote. 

~11oie entit. SEC. 1. Be i l  ennekd b?/ 11'9 Legislritive Asseiithly ll1e Te~ritory of 
Ill1 to TOLC. Orcqnn, That all white mnlc inhabitants over the ogc of tweuty.o~ie 

)ears, who shall haxe resided nrithin this territory For six months 
ncxt preceding au elcclion, shall be entitled to votc nt any elcction 
for delegate to Congress, and for territorial, couuty auil prccinct 
officers; Plooicled thnt they shall be citizens of tlie United Stntes, 
or shall have declared their i~~tcntions 011 oath to become such, 
and sllall have rcsicled siu n~orltl~s in the t cn i to r~ ,  and fifteen days 
in the county where they offer to vote, next precediug the day of 
clcctiou. 

more not SEC. 2. KO person under guardianship, non co~npos rne~tiis, or 
entitled to . , Insane, nor any person convicted of treason, felony or bribery, un- 

less resl.orerl to civil rights, shall hc permitted t,o vote at any clcc- 
tion. Nor shall any officer or soldier of the United Sratcs army 
bc per~nitted to vote at any elecliou during the term of thcir enlist- 
meut, unless timy were residcl~ts of the territory :it tlic time of 
thcir enlistment. 

TITLE II. 

Of General Elections. 
SEC. 9. Tlle time of holding elections, and of oiiieen to bo elected. 

4 .t 5. .Jodges nud clerks oTelcction; tQeir appointment, and icrrn of otice. 
G. The notiec of elcctiou, kc. 
7. Tlrc poblicstian of sucb notice. 
S. Oath and ntirmatiou of tila judpes and clerks. . . 
9. Oati,, how administered. 
10. Timu of opening and closing polls. 
11. 1'011 books 
12. >Launer of rotiog. 
I S .  Lluty of afficcrq on recei~ing a ballot 
1 L. Place of r o t ~ i ~ z .  
16. Cllallengc, and oath of the porson challenger$ BC 
16. Penalty for false 08th and i i log~l  votinn 
1;. Ballot bos. 
18. Ballot box to be extrmind before elections 

sac. 11). Aajournnlonl of tho polls; cledts to compose poll lists. 
20, poll l ist to  be locked iii tilo ballot ibor, 'to. 
n ?  ?ni!"o to k e c ~  tile lie7 of ballot box ;  bos  how to be opened. .., ...- .- 
22, T . > , I L ~  of ju~lge to c1lnllcng.e. 
23. Judges, hnnovcr, $0 BUP, kc. 

sac. 3. A election shall be held in the several clcction ~iec t iom,  

prcci~~cts in this territory, on the i%st Xonday of Junc in each %i:o 1% 

yc;lr, at rrhich there shall be chosen so many of t,he follorring 
o[liccrs ne arc by ln~v to he elected in such yew : that is to say : 
A dclegnte to Congress, members of tile territorial council alxl offi ceis to  be ele~tell. 
llouse or rcprescntativcs, judges of probate, district attorneys, 
county superiutendcnts, coanty commissioncrs, sheriffs, county 
trensorcrs, coroners, justices of the peace, county nsscssors, con- 
stnblcs and all othcr county precinct and district oficers not hcrrin , 
eun~ncratcd or othern~ise provided for. 

SEC. 4. I t  shall bc the duty of the couuty com~nissioners, at their $;;;;;p& 
rcgtllnr session in April procccling the general election, to appoint i.~,ct~oi. 

thrce capnblo and discreet persons possessing the rlualifications of 
electors to nct ns judges of the electiou at each clection precinct, 
anrl snit1 cominissio~lcrs shall also set off and establish election lire. 
cincis or clistricts mhcn it may be necessary ; alld the clerk of the 
said board of co~nlnissioners shall make out and delivcr to the 
s11criiT of the count.y! immediately after tlic appointment of the 
said jodgcs, a noi,ice thereof in writing, directed to tlic judgcs so 
appointed; anil it shall he the duty of the said xhcnn' nrithin 
twenty days &er the rcccipt of the snid notices, to serve the snnic 
upon each of the said jo~lgcs of tho i;lcction. If in any prccinct, 
any of wch judgcs (lo not serve, t l ~ c  voters of said precinct may 
clect ?, jndyc or j u d c s  to 611 tile vacancy on lhc mor~~in,o of the 
election. 

SIEO. 5. The said judges shall choose t~vo persons having similar n. c1orr.i of 

qunlificntions \\.it11 themselves, to act as clerlis of the clcction. The ''C'"o" 

said judgcs shall he and coutinue judgcs of all elcctions of civil 
oPAccre, to bc held at thcir respective precincts, until otl~er judgcs 
shnll be appointerl as hereinbefore clircctcd ; and thc said clerlis of 'fE;,ternof 
election n:ny continue to act as such dli11g thc pleas~~rc of the 
jrid~cs of clection ; ant1 the county commissioncrs sliall from time 
to t~lno fill a11 vncnncics which may occur in thc ofice of j u d ~ e s  of 
elccl,ion, at any clcctiou preciuct within their respective counties. 

Slrc.  6. Tllc clerks of the scvcrnl boarcls of county conuuis- Nofleo ~ l e ~ t i o n p .  of 

sioncrs shall, nt least forty clays before ally general election, and at 
least twei~ty (lays; previous to any special election, rnalic out ant1 
deliver to the sheriff of his county, or to n justicc of the pcacc of 
.any Coullty attached for judicial purposes, thrce written notices 
thereof for each clcctidn precinct,, snid noticcs to be as neal:ly as 
circu~llstances will admit, as follows :- 

Notice is hwcby given, that on the first 3Iondj~7, the - clay ~ o m  or no- 
; of June next, at the house of -, in the t e rn ,  district, or pre- '''' . c~nct  of - 

b , in  tlic county of -, an clcct,ion r i l l  be held 
( for territorinl, connty, town, or clistrict officers, (naming tile oRici.8 

to be filled, ?S the case may be,) which election nill  be hekl pt 
nine o'clock In thc morning, and mill continue until six o'clock In 
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nns l. tllb afternoon of tllc samc clay. Dated this - clay of - A. 

h-tiec lo 18. SFC. 7. Thc sheriff aforesaid, to vhom snch notices shall be de- 
p0rfI.d 1'Y I .  livered, as aforesaid, sl~all y11t up iu threeof thc most public placcs 

in each town, or precinct, the notices referrins to such tomu or 
prccinct, a t  lcnst t ~ e n t y  days pr,cvious to the tmle of holding any 
gcl~eral election, and a t  least clght days previons to tlic time of 
liol~ling auy special election; and in cases where tow~rs and pre- 
cincts may not be set off by 1av as elcction precincts, said notices 
shrill bc posted as fo1lon~s:--one at the hollso where tlic clection is 
antlioriscd to be held, and the others at tnro of the most ptiblic 
aud saitablc places in tbnt vicinity or scttlemcnt. 

t or SEC. S. I'rcvious to votes being takcn, the judgs  and clerks of 
'U'lFcs cicrkr. rind the elections shall severnlly tnlcc nn oath iu tlic follomii~g form; to 

wit, I, A.D., do solemn1 - s1ves.r (or affirm, as the case may be,) 
that I -.ill perform thc Juties ofjudge of tlic elcction, (or,clcrk, as 
t l ~ c  case niny be,) according to l;rw 2nd the best of my a,bil~t,y; that 
I ivill stncliously cndcavor to prevcnt fraud, dcccit, aud abwe, in 
conducting thcsnme. 

,,, ,,,, Sec. 9. I n  casc thcre sball be no judge, or justice o l  the peace, 
ministered. ~ rescut  at the opening of tho election, or in case such judgc or jns- 

ticc sl~all bc appointed judgo or clerlr of thc clection, i L  shnll be 
lalrful for the juGges of t11c clection, and t l~ey are hcreby cm- 
powered to admin~ster the oath to each othcr, alld to the clcrk of 
the election, 2nd the pcrson administering tlic oaths shall causc an 
entry thereof to be made and subsc~ibed by him, anJ prefiscil to 
tlrc poll books. 

orcn$ngana See. 10. A t  all clcctions to bc liclil.u~~der this chapter, the polls 
c '" ' i"~~lls .  sl~nll be opened at t l ~ c  hour of ninc o'clocl~ in t11c forciioon, and 

coutinnc open nutil six o'clock ill t11e afternoon of thc mule day, 
no*.o. at ~vliicl~ time thc ~iolls shall be closed ; P,aui&c< that tho judges 

of clection, if they decni it necessary, for tho purpose of receiviug 
tho votes of all the electors xvi~l~iug to voto, may l~~ostponc tlic clos- 
ing of tlle polls lultil scvcii o'clock P.Y. ; auil upon opcning tlic 
polls, one of the clerk?, unrlcr the dircctioil of the joclgcs, shall 
niakc proclnmation of the snmc; and thirty nliuutcs before tllc 
closing of t l ~ c  polls, proclamntion shall be mcilc in lilte manner that 
tho polls  ill be closed in half an hour; but thc bo:ird may ill their 
discretion ailjoarn tile polls at in-clve o'clocl; at noon for one hour, 
proclaniatiou of tho same being mado. 

a m k t 0  fir- SEC. 11. I t  shnll be the duty ol' thc clerks of the scvcr:ll boards 
nish judaes 
,!ti, 3 ,,UII of county commissioners to furnish onc d t l~c judges of every clec- 
hooh-q. tiou prccinct iu the county with two poll books, at least five days 

beforc tho time of holdi~lg any elect,ion. 
elector h n r  SCC. 12. Every elector sllall in full vicn-, deliver to onc of !KC], 
to  aFa.;ec . 
,,,,lo, judgcs or tile elcction, a siugle ballot, or piecc of paper, on wlncll , 

shall bc writtc~i or pril~ted the nnrncs of the crsons votcdfor, with E' a pertineut dcsiguation of the ofice whicll e or they may LC in- ) 

tcndcd to 611 ; said ballot may 110 open or folded, as tho voter nlay - T I T L E  ~ ?. 
1 ~... ~~. - - 

CI1I)USe. 

;I ,<!,:c. 13. The judge, to nrhom any ticket may be dclivcrcd. shnll. Dulrori,,tlm,> - ~ , ~ - - -  ~~ , 
ull,,ll t l ~ c  receipt thercof, prononucc? with an audible voicc, the ~~l~; ; r" '" '"  
n:i!nc oi tho elector; 2nd it' no objcct~ou bc made t,o him. anil t l l ~  .~ , ~~~~~~ 

' I  jlldgcs bc satisfied that the clcctor is lcgnlly entitled to vote, he 
sll;ill iilllncdintely put the ticket in the box, without inspccling thc n p c w .  

nalues tl~ereo~i, if'it bea foldcd ballot; and tile clerlrs of tlic election Si::;.? " 
shall enter t l ~ c  nnmc of the clcctor and nunlb~r, in thepoll book. 

SEC. 14. I t  shnll be lawful for any elector to votc for delegate 3;: to 

to Cong~~es ,  at any place of holding an election ~vitliln this terri- 
tory ; for members of the council aud house of representntivcs, at 
nu)- l>lnce of holdinqau election in t11c district in nliicl~ lie may 
rcride; for count,y ofl~ccrs, at any placc of llolding ao clection in 
the connty in n7l1icl1 hc resides; but for tovn or precinct oficcrs, 
he shall not votc out of the town or precinct in vhic l~  hc rcsi<ica; 
provi~lcil that nu elector qualified to vote for a part, and riot all, 
'of tlic oficcrs to be choscn at auy election, slinllvote au opcn ticket, 
that thc j1tc1;cs may detcr~nine the legality of snch vote. 

SEC. 16. If any person offcring to vote shall l ~ e  cl~allenged as Ollnuew. 

unqualiGcd l ~ y  any judge or clcrk of the elcclion, or by any othcr 
person entitled to vote at the same lsoll, the judges ~llnll declare to 
tlic ]?crson so cliallengcil, the qunlilication of an clcctor ; i f  such 
p ~ r w n  shall then ?talc Iiimselt' doly rjnalified, and the cllallenge 
~11:tll 110t be n ' i t h d r : ~ ~ ~ ~ ,  OIIC of the jiiilgcs shnll t,bcn tenclcr to 11im 
tho lolloving oath : "You do soleni~~ly s~vcar, (or af irn~,  as the oatllr 
case mn). be,) that yon arc trrenty-onc ycnrs of age; that you are a 
citizen of tllc United States, (or that yon llavc dcclnred yoiir inteu- 
tion to bccornc a. citizen, conlbrniable to ihc lairs of the U~iitcd 
Stntcs anrl of this territory on the subject of naturalization ;) slid 
that you have rcsideil six months in the territory, ancl fiftcen days 
in tlic county ncst preceding the eleclion; and thal; you have liot 
voteil at this clcctio~l ; " and if nuy person so challenged shall re- 
fuse to take sochonl,l~ so tendered, his votc shall 1,. , . ~ ; ~ - + ~ ~ 1 .  p*.-- U"'.-d..VL".. , , "~ 
t:67.;i! that in casc any person ~vislies to vote for delegate ouly, the 
fil'iccn clnys resiclencc in the coulig nccil not bc sworn to. 

SZC. lci. If auy pcrson so offering such vote shall t:kc such ro te  =sm 
oath, llis vote sl~all be received, nuless i t  shnll he proven by eeri- '4ectca' 
deucc ntisCictorp to a majority of the jndcres that he does not 
~ O S S C P S  tLc qnalificat.ion of an clector, in rh icz  case a majority of 
8:iiil ju3ges ;\re authorized lo rejcct such voto ; and if any person 
sllall talrc such oath, knoving i t  to be false, hc shall be deemecl 
gui!c of wilfiil and corrupt perjury; and shall, on conrictioil, Pa's @a'h 
snfiicr socli pm~ishment ns nom is or hereafter shall be prescribed 
by I:IW for persons guilty of 1)crjury. Alid i[. auy person shall rnlnallEed 
votr at auy clectiou who is not o. qualificcl rioter, lie slinll forfeit To""' 

nllil 1!:1~ ror the use of the county in which such election sl~all take 
plncc, n som not exceeding fifty, nor lcss than twen t~f ive  ilollars, 
to bc sllcd for and recovered in the nnmc of thc county commis- 
sioners 1)y a civil action, berorc any jnsticc of lhc peace in such 
conntr. 
,'c S E ~ .  17. Thcrc shall be providcd and kept by the judges of na!lo~bo.r. 

6 
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56 ACT RELATISG TO ELECTIONS, - 
n n c  s. each clection precinct, (at the expensc of the county,) a suitable 

===== ballot-box, n.ith a loclc and key. 
KO%.-eon. SEC; 18. There sllnll be an opening through thc lid of such 
6'UC'cd. of no larger size t h m  shall bo snilicient to admit a single folded 

ballot. Ucfore opening the polls, the ballot-bos shall be eareful!y 
TO be en- examined by the judges of thc election, that nothing may rcmun 
awiucd. therein ; it shall then be lockecl, and the Bey thereof deliverccl to .. 

one or thc juclges, to be designated by the bonrd, and shall not be 
opened during the election, except in the manner and for the 
gonos hereinafter mentionecl. 

. SEO. 19. A t  each adjournmentof the polls, the clerlrs shall, in  
PtA the presence of thc judges, compare their respective poll lists, com- 

comvrred. pute and set down the number of votes, and correct all niistakes * 

that may be discovered, according to the decision of the board, un- 
til such poll lists shall be made in all respects to correspond. 

SEC. 20. Theballot-box shell then be opened, and the poll lists 
~'~CC"R placed therein ; and such box shall then be lockecl, and a co~rering 
ballot baa. 

mith a seal placed on the o ening i n  the lid of such box, so as to' F entircly cover the same, nnc the key delivered to one of the judges & 

and the box to another, to be designated by the boarcl. 
xey ofballot SEC. 21. The judge having the key shall keep i t  in his own pos- 

h;;; session, 2nd dclivcr it again to thc board at the next opening oi'the kel't; 
how openoti. 011 : and the person having the care of the box, shall carefrilly 

geep it vithout opening i t  or suffering it to be opcned, or the seal 
thereof to be broken or removcd ; and shall publicly in that concli- 
tion deliver it to the boarcl of judges at the next opening of the 
polls, when the seal shall be broken, the box opened, the poll lists L 

taken out, and the bos  again locked. 
jnap-, s SEC. 22. I t  shall be tho duty of each judge of the election to 
Ch"uen"e, challenge every person offcring to vote, whom he shnll lrnow or 

suspect not to be clnalied as an  elector. 
mXer SEO. 23. For the preservation of order, the judges are hereby 
"me- antliorized to enforce a fine not exceeding fifty dollars, on any pet. 

son or persons who shall conduct in a disorderly or riotous manner 
at the polls, and shall persist in such conduct after having been 
warned of the consequences, and on refusal to pay the same, to 
commit him or thcm to the common jail of the county for any time 
not exceeding six days, or until the fine shall be paid; ancl the 
constables, sheriffs, deputy sheriffs, and jailors, are hereby required 
to execute said order as though it had been issued by a magistrate 
in due form of lam. If  no constable, sheriff or deputy bc present., 
the juclges may appointa special constable, or constables to execute 
tl~eir orders. 

TITLE 111. 

Of t72e Canvms by the JtlcZges. 
SEC. 24. Cnnvas~ to he public 

26 .  Holv commenced; counting votes, hc. 
26. TVl ien b:lllots exceed poll lists, excess ofballots to  ha destroyed. 
27.  Stnlcxneut OF result to be in writing. 
28.  Disposition of poll book, returns in unorbrnnieed counties. 
20. Penalty for not dcliverjng poll book to coullty clerk. 

,,,,,,, SEC. 24. Assoon as the polls of the elcction shallbe finally closed??. . 
conductea. thc judges shall immediately proceed to canvass the vote given at 

" I - ' J  - 
c,, a6 'T'l~n oanvass shall commence b~ ,,Du. *". 

/poll lists from the commencement, and a coricetion of any mistake 
,hat may be found therein, until they shall be found or made to i ,,,.rp Thc box shall then be opened, and the ballots contained 

taken out and counted b j  the judges, unopened, except so 
1$ t,o n.scertainmhether each ballot is single ; andif two or more z b l e  hrl- ."- - -  

bnllots shall be found so folded together to present the appear- " "  
~ " P P  of 9 sinpllr ballot. they shall be laid aside until the count of the 

I 
' . . ,uu-.- . - . -a.  ~ . , " 
ballot is completed ; and if, on a comparison of the count with the 
poll lists, m d  t l ~ c  appearance of such ballots, a majority of the nc~tru~t ;on  .I certain 

inrlres shall bc of o~in ion  that the ballots tbusfoldccl together were U,ll,,,. 
. J -  G 

voted by one clectdr, they shall be destroyed. 
SEC. 2ri. If the ballots in the box shall be found to exceed in ~ v h ~ ~ b ~ i i ~ t ~  

number thc  hole number or votes on the poll lists, they shall be fLzpd 
replaced in the box, after being purged as above, and one of the / indccs shall l,ublicly drav  out, and destroy therefrom so many bal- 

C iot&nopen&l, as sfiall be equal to such escess. 
SEC. 27. The ballot and poll lists agreeing, or being made to oomt 

agree, the board shall then proceed to count and ascertain tllenum- 'Otes 

of votes cast, enil the clcrlrs shnll set down in their poll books 
name of evcry pcrson voted for, written at full length, the office 

for ~vhich sucll person received such votes, and thc number he die1 
receive, thc number being expressed at full lcngth, such entry to be 
made as nearly as circ~unstanccs 7v1ll admit, in the following form; . to --it: 

A t  an cleetion held at the home of A.B., in  the town, district, or certincrte. 
precinct of -, in the county of -, and territory of Orcgon, on I 
thc - clay of, - A.D. -, the following named persons re- 
ccived the number of votes annexed to their respective names, for 
+lie follo\ving described oilices ; to wit, 

A.B. had - votes for delegatc to Congress; 
C.D. had - votes for member of the legislative council ; 
E.F. had - votes for member of the housc of representatives ; 

and in like manner, for any other person voted for). 
Certified by us, G.H., J.K., L.31.? judges of election. 
Attest A.B., C.D., clerlrs of elect~on. 
SEC. 28. The judges of clection shall then enclose and seal one POU boa ai>~or .  boob,  

of the poll boolis nnclcr covers, directed to the clerlcof the board of ed or. 

county commissioners of the county in which such elcction was 
held; and the pncltet thus sealed shall be conve eel by one of the 
judgcs or clerks of election, to he determined ey lot if they can- 
uot otherl~ise agree, or by some.other person to bc agreed upon by 
the judges, and clelivered to the said cleric of the bonrd of county 
commissioners, at his office, within ten days from the close of the 
polls ; and the other poll book together with tho ballot-box, dcpo- 
sited vi th one of the judges of election, to be determined by lot, if 
not othcrmise agreed upon ; and the said poll books l~dl  be subject 
to thc illspectlon of any elector, at any time thereafter, ~vho  may 
wish to eaamille t,hc snlne. The returns of electionsin nnorpnizcd 
cou11tieS shall be mndo to the clerli of the county to vhich they are 
attached for jodieinl purposes. 



58 ACT RELATING TO ELECTIONS, 

SEC. 29. If  any judge or clerlc of election, after being deputed by orTotes, to attend at thc office of the proper clerk, at a time to bc -T!T~J ,. 
r,ennlt~ for the judges of elcction to carry the 13oll-book of such election to tho by said clcrl;, who shall theu and there procecd publicly ----= 
not tir1irer. 
i,,p,l,,,,, clerk of ilre county, shall fail or neglcct to deliver such poll-book to decicle by lot w111ch of the persons so having au equal nurnbcr 

to the said clerk 1sitL-in the time prescribed by lam, safe with the ofvotes, be declared duly elected; and the said clerk sliall 
seals unbrolzcn, he shill1 for every such offence, forfeit 2nd pay the m&e aucl deliver to the person thos declared duly elected, a ccr- 
sum of Gvc hundred dollars for the use of the county, to be rccov- tificnte of his election as hereinbefore provided. 
ered by a civil action in the nxmc of the county cornlnissioners in . . S E ~ .  32. The clerk of the board of county commissioners, imme- .wtract to 
the district court. 

$ dixteIy after making the abstract of the votes given in his county, E:F:e:,":y' Of 

make a copy of each of said abstracts, and transmit it by mail 
TITLE IT. 

I 
to thc sccretxry of the territory at the seat of governmcnt, ancl it 
shall be the duty of the secretary of the t e r r i t o ~ ,  with the marshal Of the Car2vass by tihe Cle~lc oS tlze Boarcl of &fimics~oners. of thc territory or his deputy, in presence of the governor, to pro. 

SEO. 30. Clerk to open returns, $0.; nem election; milen; compensation of judges , coecl, within thirty clays n ter  the election, and sooner if the retnrns 
and clerks. be nll received, to canvass the votes giveu for delegate to Congress ; 

31. Lots, whon to decide election afpreoinct officers. and the governor shall grant a certificate of election to the person 32. Abstract of votes to be sent to seorotsry of the territory; when governor , 
nlny ordor new election. having the highest number of votes, and shall also issue a procla- 

33. Ifrcturns are oot received by secretary in 30 days. mation declaring the election of such person. I n  case there shall 
31. Resignation; writ of election ; nppaintmeno of Rileriffpro tern. \ be no choice by reason of any two or morc persons having an equal, IR.,, 
3,;. n'ilcn sovernl counties form one council, kc.; district. 
Blj .  Galnrics of messengers and clerks. and the highest number of votes, the governor shall, by proclama- ~ ~ ~ ~ ~ ~ ~ i ~ E :  
37. l\fnlfeaaancc of judges or clerks; penalty. tion, ortier a neju- election. tim. 

38. l',-Itrn term ofofficc begins to run. SEC. 33. If the returns of the elcction of any collllty ill this ter- me. re- 
;!). l'crson liaving largest vote doomod eieotod. 
40. Llisspelling kc, of cnndirlotos' nsrnes to be disre~arded. I, ritory sllall not be received at tho ofice of the secretary oC the ter. E:::;$,';; 

ritory within thirty days aftcr the clection, the said secretary shall sass- 
Clerkloopen SBO. 30. On the 10th clay after the close of any election, or fortliwitl~ scud a nlessengcr lo the board of commissioners of such 
r.t,,ros and 
,,k, ab. sooner, if dl the retoms be received, the clerk of the board of coun- county, whose duty it shall bc to E~~rnish the said messenger nrith a 
E"""'s. ty  commissiollers, taking to his assistance two justices of the peace copy of such returns ; and thc said messenger sliall bc paid out of . of the county, shall ]>roceed to open said returns and make abstracts thc county treasury of tlie said county, the sum of twenty cents Tor 

of the votes ; such abstract of votes for delegate to Congress shall cnch mile heshdl  necessarily travel in going to and returning from 
be on one sheet ; the abstract of the votes for members of the leg- said county. 
islative asscmbly shall be on one sheet ; mcl the abstract of votes SEC. 3.1. Any person mho shall receive a certificate of his elcc- ~,,i;,,ti,, 

for county and precinct officers shall be on anothcr sheet ; and it tion as a nlemher of the council, or house of represeutatives of ths OC o"ce''. 

shall be the duty of the said clerlr oCcou~lty commissiouers, irnme- legislative assembly, coroner, or county comniisioiier, shall bc at 
diately to make out a certificate of election to each of the pcrsous liberty to rcsign such office, though 110 may not have entered npon 
having the highcst number of votes, for members of the lcgisla~ivo tho execution of its duties, or taken the requisite oath of officc, and 
assembly, county and precinct oriccrs respectively, and to deliver  hen ally vacancy shall happen in the ofice of membcr of the 
such ccrtificate to the person elltitled to it, on his ma1;ing applica- council, or house of representnlivcs, by death, resignation, or other- 

~ e w e l e c t k n  tion to the clerk at his ofice; Prooidecl, that ~vlieu a tie sl~all exist vise, and a session of the legislature is to take place before the llext 
*>en. 

bet~~reeu tmo or Inore pcrsons for the council or hollse of represent- annual election, the governor shall issue a writ of election, directed Trirr 

atives, the clerlc of the board of commissioners shall give notice to to thc sl~eriff of the county or district in which such mcaucy shall elec"on. 

the sheriff of the county, who shdl  immediately aclvcrtise another halipen, commanding him to notify the several judges in his connty 
oi.,rgoerti. election, giving, at least, ten clays notice. And it shall be the duty 01: district,, to holcl a spcoial electiou to fill suc11 vncnucy or vacan- 
"ntc 

*Or of the clerk of the board of commissioners of such county, on the ' J"llgCI par, cies, at a time appointccl by the governor. If  a vacancy happen in niirointm~nt 
,xc, receipt of thc returns of any general or special election, to malce out the ofice of sheriff, the county commissio~iers shall appoint some ; ~ , ; ~ a ~ ' a  

his certificate, stating therein the compelisation to which the judges one to 611 such vacancy until the next clcction ; ancl when a va. 
and clerks oC election m a ~ ~ b e  entitled for their services, ancl lay tllc caucy slrall 11al~l)en in the office of delegate to Congress from this 
same beforo the board of commissioners at their nest. session, and territory, i t  slrall be thc duty of the govcmor to issue his proclama- 
the said board shall order the compensation aforesaid to be paid tion al)liolnt,ing a day to hold a special clection to fill sach vacmcy. 
out of t l ~ c  couilty treasury. See. 33. TVIrheu two or more counties are united in one council ~ ~ e t  certifi- 

rats, ahen SICC. 31. If the requisite nuruber of colmty or precinct officers I or rel1rcscntative district, the clerk of the board of c o u ~ ~ t y  coinmis- :?:?& oofh: 
shall not be elected by reasou of two or morc persons having. an i siollers of the county last cstablishecl, shall, on the tenth day after 

, cqual, and the highest number of votes for onc and the same office, the election, unless a provious time is agreed upon, attend at the 
tho clcrli, whose duty it is to compare l e  polls, shall give notice . ollicc of tile cle!'lc of the board of the senior county, 2nd in con- 
to the several persons so having the highest, and an equal number junction with him, shdl  canvass the votes according to law, and 
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Tln,E 5. the ccrtificntc of election shall be signed by both clerks, and be de- 
w 

livered to the proper persons, at the office bf the clerk of the senior 
county. 

8al.i;voioffi- SEC. 36. There shall he allowed, out of the county treasury of 
oera n? elec- 
tion. each C O L I ~ ~ Y ,  to the several judges and clerks of election, three 

dollars per diem, and to the person carrying thc poll books from 
the place of election to the clerk's ofice, the sum of twenty cents 
per mile, for going and returning, to be paid out of the county 
treasury. 
, S .  37. I f  any judge, or clerlr of election, or any other person, ' 

condoct. In any manlier concerl~ed in conducting the election, shall cor- 
ruptly violate any of the'proJisions of this chapter, he shall forfeit 
and pay to the county, a sum not less than fifty nor more than five 
hundred dollars, to be recovered by a civil action, in the name of 
the co~uity coinmissioners of the proper county. 

~ , , , , r ~ f i ~ ~  SEC. 38. ThC term of office of all officers elected, shall begin to 
run from the time of their election, unless some other express pro- 
vision is made by law. 

Persmelect- ea. SEC. 39. I u  all elections, unless it is otherwise expressly provided, 
the person havin'g the highest number of votes for any office shall 
be deemed to have been elected. 

I,, c o u ~ t i n f i  SEC. 40. I n  counting votes the judges of election shall disregard rote* n,is. ~~s i i : ,~ ,&~ . ,  mis spelling, or abbreviations of the names of candidates for office, 
to be blsrc. . 
,,d,, if it cau be ascertained from such votes for whom they were in- 

tended. 

TITLE V. 
Of the Jlunne?, $ Contesting the Election $ Cozmty, Town, &strict, and 

Precinct Ojkers. 
41. Xotiee t o  be given. 
42. Service and return ofnotice;  trial &o. 
43. When the contest is between claimants of township, &c.; ol 
44. Jndge of probato hna jurisdiction. 
4% Titmeises; trial by court; appeal. 
46. E o m  this chapter i s  to  be construed. 

rnho mny SEC. 41. Any person wishing to contest the election of any per- 
give notice. son to 'any conuty, district, tolvnship,or precinct office, may give 

notice in writi~ig to the person whose election he intencls to contest, 
that his election mill bc contested, stating the cause of such contest 
briefly, within thirty days frorn the time said person sirall claim 
have been elected. 

~ ~ l i o c ,  how SEC. 42. Said notice shall be served in the same manner a; 
SerYed. 

summons, issued out of the district court, ten clays before any  he^.- 
ing upon wch contest as herein provided shall take place, and shal 
state the time and place that such hearing shall be hacl ; upon t h ~  
return of said liotice served to the clerk of the district court of suck 
county, be shall thereupon enter the same upon hisiswe docket a:. 
an appeal case, and the same shall be heard in its order by the 

~ ~ ~ ~ i ~ ~ .  court; Pi.ovideed that if the case cannot be determined by the dis- 
trict court, in term time,'within one month after the termination of 
such election, the judge of the dist,rict court may hear and deter- 
mine the same at chambers, as soon thereafter as may be practica 
ble, nucl sh.all make all necessary orders for the trial of the case, 
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and carrying his judgment into effect; P~ovieded that this section mLE ,. -- 
*hall not apply to township or precinct officers 

SEC. 43. I n  case of contest between any persons claiming to he I= "1 

elected to any township or preolnct office, said lloticeshall be served  hip 
in manner aforesaid, and shall be returned to the judge of probate 
of the county. 

SEC. 44. Upon the return of said notice to the saicl judge of pro- ~ ~ ~ r i ~ ~ i c t i m  

bate, and on the day and at the place therein named, the said judge $&",f? '' 
of probate shall hear and determine such contest, and make all 
necessary orders ~~ for the trial of the cause, and carrying his judg- 
ment into eEect. 

SEC. 45. Each party shall be entitled to subpanas, and subpenas 
duces teczam, as in orclinarv cases at law, and the court shall hear 
and determ'ine (vithout t6e intervention'of jury) the same in such 
manner as shall carry into effect the expressed mill of a nlajority 
of the legal voters as indicated by their votes for' such office, not 
regarding technicalities or errors in soelline the name of anv candi- 
d z e  for &ch ofiice. And the clerk of saiYd court or jltdgehf pro- 
bate shall issue a certificate to the person declared to be duly elec- 
ted by said court, which shall be conclusive evidence of the right 
of said person to hold said office; Provided that the judgment or 
decision of the district court in term time, or a decisiou of a judge 
theyeof in vacation, as the case may be, may be removed to the su- 
preme court by writ of error, or in such other manner as is pro- 
vided for removing causes from the district to the supreme court ; 
andprocided fu~ t~ ter ,  that appeals may be taken from the decision A,,,,I,' 

of a judge of probate to the district court as in probate cases ; in all 
mhicli cases the party removing any such judgment or decision by 
writ of error or appeal, shall file in the proper court a bond to the 
opposite party in such sum and mith such sureties as shall be pre- 
scribed by a judge thereof, conditioned for the payment of all costs 
that may be properly taxed against him. 

SEC. 46. This chapter shall not be construed so as to impair in l'higchanter 

any way the right of any person to contest any election in the !~Tcon't ' 'u~ 
manner otherwise provided by statute. 

C H A P T E R  11.  
OX' RESIGXATIONS, VACANCIES, REXOTALS, AKD SUPPLYING 

VACANCIES. 

TITLE I. Of Resignations. 
m ' ~ L ~  11. OJ Vacancies and Removals. 

r L E  UI. Of Supplying Vacancies. 

TITLE I. 
Of ResGnations. 

~ E C .  1. shall be made as follows: ReEignStiOn4 

1. By the treasurer of the territory, auditor of the territory, and 
by all of%cers elected by the legislature, to the governor ; 

2. By all officers who hold their oilices by election, to the officer- 
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a-2 or oficors resnectivelv authorised hv lam to order a special electioa 
to fill such offices resi?cctively; 

3. By all other officers holding their offices by appointment, to 
the body, hoard, or officer that appointed them. 

TITLE 11. 

Of Pamncies. 
Sac. 2. Offico whon wcant. 

3. Then  tile gavornor shall deciara an office vacant. 

raeancies~ SEC. 2. Every office shall beccmo vacant on the happening of 
. eithcr of the follo1ving cvcnts, before the expiration of the term of . 

such office :- 
1. The dcath of thc incunlbcnt ; 
2. n i s  resignation ; 
3. EIis removal ; 
4. IIis ceasing to be an inhabitant of the district, county, town, 

or village, for n hlch he shall havc bcen clcctecl or appointed, or 
mithin n h ~ c h  tho duties of his oflice are required to bc ilischnrged ; 

5. Eis  conviction of anv infamous crime, or of anv oirencc in- 
volving a violation of his oath ; 

" 

6. Uis refusal or neglect to take his oath of office, or to give or  
renew his ofiici:~l bond, or to deposit such oath or bond mithin the 
time prescrihcd by law ; 

7. The decision of a competent tribuna? declaring void his elec- 
tion or appointment. 

- 

,,,,, SEO. 3. The govcrnor shall also declare vacant the office of wery  
';;:; ?Boer rcquirecl by law to execute an official bond, whenever a 

a t  judgmcnt shall be obtaincd against such officer for a breach of the 
cond~tion of such bond. 

TITLE 111. 

Of Siq?pZying Pacannks. 
SEC. 4 Then,  and what vacant offices sovernor may fillbg appointment, 

6. T i ~ n t  offices county commissioner may fill. 
6. Officcrs appaintcd; how to quniify ; their term of office. 
7. This act; when to take effcct. 

n i x  r e  SEC. 4. Whenever a vacancy shall occur during the recess of the 
eens of legis. 
~,t,,. legislnturo in any office nrhich the legiglature are authorized to 611 

by election, the governor, unless it is otherwise specially provided, 
may appoint some suitable person to perform the duties of such 
,,rnpe - . . . - *. 

oouatycom- SEC. 5. When at any time there shall be in either of the offices 
vlissioners 
,,yB,, CC,. of judse of probate, county clerk, sheriff, coroner, or any couuty 
tsin vaonn. 
~ i . 8 .  

precinct office, no officer doly authorized to execute the duties 
thercof, some suitable person may be appointed by the county com- 
missioners to perform the duties of either of said offices. 

no,~ to qns- SEC. 6. Every such person so appointed, in pursuance of either 
I $ @ :  term of 
Ofilcc. of the two last preceding sections, shall before proceeding to eue- 

cute the duties assigned thcm, qualify in the same manner a s  re- 
quired by law of the oEcers in whose place he shall be appo~nted ; 

.and he shall continue to exercisc and perform the powera and du- 

ties of the ofice to \vbich he shall be ap ?ointed, until such vacancy -8. 
sllall be regularly supplied as Ian,. A C ~ ,  rrlren to take E*"C,, 

SEC. 7. This act shall take effect, and be in force from and after A,. 
its passage. Passed, J a n u a ~ y  l l t h ,  1854: 

An Act toprookle for 1holdiny the Supreme and District Courts. 

SED. I .  Time and plaoo of holding supreme court. 
2. Counties composing first, second, and third judici~l districts; residence of 

associato ludges. 
3. Time and place of iialciing diskict court. 
4. Trial of criminal offences in district court. 
6 .  T h a t  causes, kc.. jodze of district court nt ohambers may hear and deter- 

mine. 
6. T h e n  judges mag exciiango districts. 
7. Countv of Tilamock sud TamlriU Cws and Um~ol la  attaohed far iudicial 

pirpose. 
8. This act wheu to  take effect. 

SECTION 1. Be i t  enaekd by the Lqislaiive Assemhl?/ ?f tlze Te'en-ilor?~ ;zs a;; 
Oregon, That a snpreme court shall be held in Portland on the ~, .~ , i i .~  ..- 

second Xondav of June. and in Salem on the second hlouday of ereme court. 

December in eich year. ' 
SEC. 2. The counties of Marion, Linn, Lane, Benton, and Polk, F'ntd'C""t 

shall compose the first judicial district, and George E. Tilliams 
chief justice, is assigned to reside therein. 

The counties of Clatsop, TVashin$on, Clackamas and Yamhill, !,P"iS- 
shall coml,ose the second-iudicial district. and Cvrus Olnev. one of " .  ", 
the asociate jnstices, is ass~gned to reside therein. 

The counties of Umpqua, Douglas, and Jnclrson, shall compose Tlljrd air- 

the third judicial district, and Obciliah B. McFaddcn, one of the tr"t' 

the associate justices, is assigned to reside therein. 
SEO. 3. District courts shall be held in the several counties, on :;?;;$; 

the following Mondays, to wit : in Clatsop, the fourth in February court in tss 

and August ; in Clackamas, the first in DIarch and September ; in dininrent conntie5. 

Yamhill, the third in March and September; in Washington, the 
fourth in April and September ; in Lane, the first in May and Oc- 
tober ; in Benton, the seconcl in May and October ; in Linn, the 
third in &fay and October; in Polk, the fourth in Nay and Octo- 
ber; in Marion, the first in April and November; in Douglas, the 
third in May and Kovembor ; in Umpqua, the fourth in blay and 
November; in Jackson, the first in February, Nay, August, and 
November. 

Tdnl of cri. SEC. 4. T h e n  any person shall be detained in prison or custody 
,","a1 offen- 

cllarged with a criminal offence, the judge of the district, and in ces. 

of vacancy, abscnce, or other inability, then any other judge 
may appoint and hold a district court for the indictment atid trial 
of sllcl~ prisoner, at which term all persons in actnal custody shall 
be tried, who shall have received from.the judge ten days notice 
of the time of holding such court for their trial, and any other 
business may be done by consent of parties. 

SEC. 5. The judges at chambers may hear and decidc all causes ;zF :[ 
and matters at law and in equity arising or pending in their re- ohnmber,. 

spective districts, which do not require the intervention of a jury, 
taking care that the parties have due notice of tho time and place 
of hearing; and at the request of both parties, may hold jury- 
trials, and tax the cspenso as costs of suit. 
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SEC. 8. The judges may exchange districts, and hold courts for 
J,ha:.er msy each other at plcasnre, and when a vacancy shall hnppen, or a judge 
cxceango 
,i,,,,,s, 

shall be sick, absent, or otherwise unable to servo, it shall be the 
duty of the othcr judges to siipl11~ his  lace, so Ihr as the same can 
be done mitlloot omittin6 n~iy regular court in their omn districts. 

a SEC. 7. Tile county of T~llarnook shall bc attached to the county 
Yiinilill; 
u,,,, Yanil~il! for judicial purposes, and the county of Coos shall be at- 
qur t o  bc aL- t 
b,c,,a, achcd to Umpqua for judicial purposes. 
.~,;t to take SEC. 8. This act to take effect from and after its passage. 
efiect. l'ussed December 2 2 4  1853. 

An Act su~~plcnzental to a n  act entitled, I' a n  act to provide  SOT holding 
tile Szprenze and DistTict Courts. 

SEC. 1. T h e n  term of suprame M U T ~  to be hsid at Jacl~sonviile; Proviso. 
2. This act wlien to take effect. 

Aaldins oP SEC. 1. Be it  enacted Z,?ptlie Lqiilative Assemfily q f  the Ten<ton~ o f  ?","erne 
cunpt .t Orqon, That there shall be held a term of the supreme court at 
J . ; c ~ s ~ D T ~ ~ I ~  Jacksonville, in  Jackson county, on thc second Monday of July of 

each yenp ; proviclecl, that if the clerk of the supreme court shall, 
~vithiu ten days next preceding thc said second llonclay of July, 
notify the juclgcs of tlie supreme court that there are no writs of 
error pending for trial in  saicl court, then i t  shall not be necessary 
for said judges to meet and hold a court at such tern>. 

* e t  to  take SEC. 2. This act to take cffeet and be in force from and alter its 
c@<et. passage. 

Pk.ssed, J a n z m ~ y  29ti1,, 1854. 

AX ACT TO REGULATE PROCEEDINGS IY ACTIONS AT LA5' THE 
SUl'REME AiiD DISTllICT COURTS. 

C H A P T E R  I. 
CIT'IL ACTIOKS. 

TITLE I. Of t7~eir fiuiz. 
TITLE 11. Of tile Place of Triul; Actions at Law>. 
TITLE 111. Of tile h!inner ofmmmencing Actions at Law. 
TITLE IT. Of the I'leadings. 
T r r r , ~  V. OTUze Cbn~~lazht. 
TITLE TI. Of Nie Uerrmwer. 
TITLE VIL Of lhe Answer. 
TITLE VIII. of the &ply. 
TITLE I S .  General I&& of P1eacZin.q~. 
TITLE X. O f  ilfislakes i n  Pleadinm and Ameiitbneizts. 
TI~YLE XI. Ojitrrest and Buil. " 
TITLE SIT. Of t71e CZc~inb and &limy c$ 
T I  Q Athclinzent. 

TITLE I. 
UJ i~le Form of Actions at Law, and tke Parties tlzereto. 

Sic. 1. Distinction betwean forms of civil actions abolished. 
2. Parties w actions, how designated. 
3. Actions, horn commenced. 

:, n,,:p,:lont or  thing in  action not to prdudico dofeoco. .- ..., , 5 3 1 ,  ,, 
B, ITiKi.:,t,>r or II.US~OD may suo n,iti>out l!le parson bmoRcinliy intemctrd. 
6. vlicn n married r o m a n  is 8 party, Lcr husband to bo joinod, except, i:c. 
,,i, I,,L,,,~ to nppear by ~ u a l ' d i u ~ ~ .  
8, (:nnrdisn how appointeli. 

i::,,:,cr may we br suduction of daughter. 
q'ilon unmnrried fsrrn!cs mny prosecute frlr tiicir o m  seiioction. 

11, plaio~ift'may sue in our action the different parlies to camuicscisl gepcr. 
12. Ic:iorr not  to nl,oLo by death, marriasc, or other iiisabilii~, ; c., yroocodings 

i:i such case. 
13. Court whcn to docillo controversy, or order other parties to ijo h r o u ~ h t  in. 

Sec. 1. Be it enacted by t h  Legishtlve Assembly of the Territo~?~ 
gf O,.tgorz, That the distinction between the forms o i  actions at la\\, re:", 01 a e ~  

lieretofore csistiug is abolisl~ecl ; and there shall be in this territory ii\:z,&ja" 
hereafter, hut one form of action at law for the euforcement or pro- 41"0""7 
tection of lxivate rights, except as otherwise expressly provided 
by 8tntotc. 

SGC:. 2. I n  such action the party cornl~llniniug shall be buown as Faxties t,ow 
drn-nated. the plaintifl, aud the adverso party a; the dereliclant. 

SIC. 3. Every nctioil sl~nll be prosecuted iu the nan1o of the real ;,: 
party in interest, cscept as other~visc provided in sectiou five. p . v t y  ir i n -  

Sec. 4. I n  the cnse of an a$sigun~cnt of a thing in action, tho F;;i$161. 
action by the assignee shd l  be .ir.ilhout prejudice to any set-of7 or AS-igaurent 

or filillg in 
othcr defence existing at the time of, or befixc notice of the as. netion mr 
sipn~nent ; but this section s11all not apli,l,ly to a ncgotjable promis- a to neancc, i lp~u?:;e s 
sory uotc or bill of achange  transferred iil good G ~ ~ i l i  i~ud U;)CU Co"- . i~ l , i r c~  

3:7; I Run sood covcidcrstion htforc (luc. 23. 

BEG 6. An  execnto? or nclministmtor, 3 trn~tcc of a11 express Fsccu:nr t; 
trust, or a pcrsou ex1,ressly :~nt!lorizcd iiy stntvte u;ay sue ~vithout :,Y,,. !hl:::< 
juiilin: Ivitl? him tllc gerzon h r  ~ ~ h c s c  lieneiit the nctio!l is prose- ' ""1 1:'s. 

cut,cd. 11 person ;viLh ~vhoni, or in ~rhose name n co~?tr?.ct is madc 
for the benefit of another, is a trustee of an expl:csr trust within 
the meaiiing of this section. 

SNC. 6. \V!ICU a msrriccl Trolnnn is a pnrty, her husband shall li!.~,ana, 
be joined with her, except that, n.:-n * a  L'c 

j,x:<d. 
1. Tk'licn t l ~ e  action conccrus her seynrnte property she n1p.y sue 

alone. 
2. TT'lieu the action is betmeen herself and her h u s l ~ ~ n ~ l ,  she may 4 . i ~ .  1 ~ 3 3 - :  

suc or bc sued done. 2 S8iif. 715. 

Dlir mlieu her hosbaucl calinot bc joiilcil mi'sh her, ns herein pro- G rr. r , .ar .  
~i~ lcc l ,  and she is au infant nuclcr t.ivcnty-one years of age, sLe 
sl~nll prosecute or dcfend by her next frieild. 
SEC. 7. Whcn an infant is n party, he sha1.l nl111cx by guardian, ;;;;;t;p;;; 

i ~ l l o  mnF be :apl~ointcil by the coart in which i h ~  netion is brought, ai;btk. 

or by a j i i i l~c thereof. 11 wen. 16:: 
12 1Pez 101 : 

Sic .  8. J ' h c  guardian shall be appointed as fol1o\vs: 8 I I~II .  4,s;: 
8 snui. 3>5. 1. ITrlicn the infznt is pl;tinti$ upon the application of tlie in- 

:l1ll, if llc !,,> of the age of fourteen years; or if mlSLcr that age, 
l1pou 1.lro n~plication or  a ri.lntion or fiicnd 01 t i e  infant. 

2. JVlleG the infant is clefendant, upon nu applicatian of the """?"s". 
in::~n:, if hc bo oT the age of fourteen yems, and apply vitliin 
t~vc:rty da:-s aftor t l ~ c  acrvice of the s~unmons; if Ile bc under the 

o!' f~?lr:een, or iiegle~t so to ipply, then upell the application 
of any otllcr imty  to the action, or or a rclntiou or frieud of the 
infant. 





T1'11,ii 8. 6ransnirttcct to tuc clerkof the propcr court \?ithin t~TeUty dnj-s after 
the order for tllc chnngc or venue shall be filcil, (o~llcss a lollger time 

ofreantmay be a l l o ~ ~ c d  hy t11.c judge,) such order niax be nnnullcd hy tlic conrt 
bcruuuiien. or juclge who mnclc tEic same, and i:i such case no ot,licr chimge of 

venue shall he allo~vcrl to such applicant. 
enanc. or S1:C. 23. Upon filing such trailscript and liapcrr in tllc office of 
;:;;;,&:" the clerlr of the court to \rhiclr the same 11-cre ccrtiliml, lllc cause 
tco.  shall be docketed, aucl the ssme proceedings had as tl~ongh i t  had 

originated in that court. 

TITLE 111. 

Of the Jfanner fl Conznze?zcing Adions at Law. 
, ?!. .\ctions liom commoncad. 

2:. Funirnons n h e n  issucd. 
?I;. Summons, requisites of 
37.  Nutioe lo be inscrted in certain netiona. 
2s. Scl.rico and roturu ofsummaus. 
29. Slnnn>on.; and complaint llow served. 
30. Pul~lication mileu defendant canuot be fom~d. 
31 S. 3 2 .  l?ublicntiou how made; defeudaut'a light5 in such Cases. 
:I:>. T l ~ c n  tilo clcrir mag issuo a sccond sumuhons. 
34. !'rocrcilions n-Irere tilere nro aererai clefendants, and part only are 
35. Sorrico ol 's~~mmons, ,kc., horn proved. 
36. T h m  juriadiciiou of action acquired. 

no* corn. SEC. 21. Actions at lam in the several district court8 of this ter- 
~ncnced. ritory, sliall bc commenced by the filing oS a complaint n.ith the 

clerk of the court, and tlic issuing of a summous tlicreon. I 

FhZ;gtea, SEC. 25. The clerk sllall indorseon the comlrlaiut, tllc (lay, month, 
iC. and year that the salno sl~nll be filed; and at auy t i~nc tl~crcnHer, 

the plaintiff may have a summons issued, which shall bc ilirectecl 
to the defendant, and shall 110 siguecl by the clerk, ancl issrrccl unclcr 
tho seal of the court, and sllall LC made returnal~le on tile first ilnv 

~ - - - J  
of the next term of iourt. 

s ~ ~ ~ ~ , , ~ ;  SICC. 26. The summons sllall require the defendant to al>penr and 
iti i.Cr,Ui8itcS answer tlic complaint, or thnt jutlyment by default will be taken 

acainst him. 
1. IC he be served within the ~otnl iy in T\-hich the action is 

brought, tcn d a ~  befure the term or tllc court ; or if in any other 
county, thirty cays before the court, ho ~11311 11e rcqnired to aplrear 
and nnslrer llic complnint on the returu clay of the summons. 

2. I f  he bc scrved less than ten clays, ~vi t l~ in  Ihc: co~ulty in \\.hich 
the action is brought, or less than thil.tjr c1:tys iii n ~ i ~  other county, 
he sliall appear and answer the coinl;!i?i~il on tllc first day of the 
term next after the return day of thz summons. 

K O ~ , C ~  to be SEC. 27. Thero shall also be insertecl iii tho sunirnons a notice, 
inrertcd. in substance as follo~\,s: 

I . .  1. I11 an action arising 011 ~011trnct for tho recovery of moliey or 
c1a111ny.~ only, thnt thc plaintift'n~ill take judgment lor n ~ L I I U  sl>eci- 
Gecl therein, ir the defendant fizil to ans~ver tllo coml~laint. 

2. I n  other act.ious, that if the doCenilnnt fail to ans~vir thc com- 
plaint., the plaintiEf will apply to the court for t,he relief clcmnudcd 
tlicrein. 

S e m e  an8 Si:c. 28. The su,nmons sllall be scrved by tlie slierilT of the return or 
summam. coulity mhere the defendant is found, or by his deputy, or lry aper- 
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son specifilly apl~ointxd by him, or by a persou a~pointecd by the n m  a 
jndoe of the conrt 111 which thc action is brouzht. The sunimons -- 
eh,;il be returned to the oilice of the clerk from n-hich it issucd, with 

certificate of the sbcriil' or his depu t~ ,  or t6he afficlavit of the 
al~pointeil, of its service, and of the service of a copy of the 

When served out of the county in which tho notioil is 
brought, the summons may be returned by mail, and the postage 
tasccl with the costs of snit. 

Sec. 29. The summons shall be served by delivering a copy ;m;?;,,b 

thcrcoc together v i th  a copy of the complaint prepared by tlie i,uw,~,v.a. 

p]nint,ifT, his agent or attorney, as follo~vs : 
1. il' tlle action be a3ainst a corporation, to the president or other :,urn, IS. 

head or tile corporation, secretary> cnshier, or managing agcilt 
thercol'; 

2. I f  ag:~inst any county in this territory, to oiie of the board of 
co~iimissioirers of such county, or to the clerk of the commission- 
ers ; 

3. If agninsl a minor under the age of fourteen years, to such 
miiior l~ersonnlly, and also to hisff'ither, motlicr or guardian ; or if 
there be none wr;itl.lin this territory, then to any  person having the 
care or coatrol oC such minor. or mith whom he rcsicics, or in n-hose 
service he is cml~lojcil; 

4. I f  against a lrcrson judicially declared to be of unsound mind, ;;;w: gi 
or incn]>aijlc of cou[lucling his own affairs, and o r  ~ v l ~ o m  a guar. ~ s n ~ ~ . c ~ a ;  
dinn h:is been n~?i?ointcil. to such nuarclian a i d  to tllc dcfcnclant l'"- 

L 1 

persona11y. 
5. Iii all other cases to tire deScridant personally, or i r l ~ e  be not 

found, tb some mbite person of the fn~nily, a b o ~ e  the agc of fonr- 
teen years, at tile dwelling house or usnal place of abocle of the cle- 
fc11clant. 

Scc. 80. When service of the wnimons cannot he made as pro- %;yiqpc. 

scribc<l in the last preceding section, and the defendant after dne r ~ n < i . n t c ~ ~ > -  

diligcncc cannot be found vithin tho territory, and when that fact I~"~:~.'??~~: 
appc~rs  by nfidavit to t.he satisfi~ction of tlie conrt or judge there- ~~:;;;,~,1''~ 
of, nncl it in like mnnuer appears that a cause of action exists 
against tlic dcfcndnnt, or that he is z propcr pnrty to an action re- 
lating to real property in this territory, sitch conrt or ji~clge may 
grant an orJcr t!iat the service bc mailc by lml~lication of a sum- 
mous in either of the follon-ing cases : 

1. n7!lcn the dcrcndnnt is a forcixn corporat~ion, aucl 112s pro- 
perty 11-ithin the tcrritory, or the cause of action arose therein; 

2. T h e n  thc clcfenclnnt hciug a resiclent of this tcnitorr, has de- 
partccl therefrom with intcnt to clefraaucl his creditors, or to avoid 
tile scr~ico of a snmmo~is, or shall keep himself conccalecl thcrein 
with the like intent; 

3. When tho clefenc?ant is not a resident of tile territory bnt lias 
3roperty t'hcrein, and tho action arises on contract, an11 tho oourt i , .  1'19 nrlscliction of the subject oS tile actioli ; 

4 ~ .  rnllcu the action is for divorce in the cases prcseribed by 
13,l"~ .. .. . 

SEC. 31. TI?c rrder shall direct tllo publication to bc nlacle it1 c;:::,;:. 
a ncus1'apcr pl~l~llrl-erl in the county ~b-llcrc the action is brou;.ht, 
sod if tlicrc ~ J C  no ncnrspsper published in the county, then In a 
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3 .  ~ ~ c n ~ s l ~ q > c r  to be designated as most lilrely to gire notice' to the 
l'crson to he servc~l, and for such length of time as nlny be clrcmcd 
reasor~sble, not less t h m  once a meek for six ~reeks;  or in case llie 
clcCcriilnnt he absent from, or residing out of this territory, llot less 
tllan ollcc a week for three months. I n  case of ljubiication, thc 
court or judge shall also direct a copy of the s ~ ~ ~ u n ~ o n s  alld com- 
plaint to be forthwith deposited in the post oflicc, iiirccte(1 to the 
defendant at his place of residence, unless it shall appcnr that such 
residence is not B~iomn to the party making the applionlion. TVhen 
pnblicxtion is ordered, personal service OF a copy of thc summons 
and complnint out of the territory, shall be ccluivalent to publica- 
tion and deposit in the post office. I n  eithcr case, the service of 
the summo~~s  shall be deemed complete at tho expiratio11 of the 
time prescribed in the order for p~ililicntion. 

Derena%nt9e SEC. 32. The defendaut a@st wllom publication is ol.dcred, 
rizhts in 
S - ~ ~ I  eancs. or his represent.at.i~-es, on npphcation and sulficicnt cause sl~own, a t  

any timc before judgment, shall be allojrccl to defcnd the action ; 
aucl, except in an action for divorce, the dcfen(1ant against whom 
puhlicatiou is ordered, or his representatives may ill 1il;c manner, 
upon good cause s h o ~ u ,  be allo\\~cd to dcfend after juclgment, and 
within one year after the rcnditiou oCsoch jrulgment on snch terms 
as may be just, aud if the dcfc~icc be successliil, and the judgment 
or ally part thcrcof have been collected or otl~cr~vise enforced, such 
restitution may thereupon be conipelle~l as the court shall direct. 

Vttenci'rkto SEC. 33. Whenever it shall appear by the return of the sheriK 
issue seeon*, his deputy, or the persou a~pointcd to serve a summons, that be 

has not served i t  upon the 9 .  cfc~ldants as prescribed in the tmenty- 
ninth section, the clerk shall, at the request of the ylaiotiff, issue 
another summons, and. so on until service be had ; or the p la in ts  
may proceed by ypnblication in the manner before stated, at his 
election. 

pcoeeedinm SEC. 34. Whcu the action is against tmo or more del;.ndnnts, and 
where +,>ere 

.,X,~I the suri~mol~s is servcc! on one or more, but not all of them, the 
ilcfec,l*nls.t ,,,,, ,,, l~laiutiff may procccd as follows : 
~ v r i e d .  1. If  tlie action be against defendants jointly indehtccl upon a 

contmct, he mny lvroceeii against the derendants s c i ~ c d ,  nilless the 
coilrt othcrmise direct ; and if he recover judgment, it may bc cn- 
tered agaiiist all the defendants thus jointly indebted, sb r:ir ouly as 
that it may be enforced against the joint property of all rind tho 
scpnratc property of the defendant served, aud if they are subjcct 
to arrest against the persons of the defenclal~ts served ; or 

2. If the action be against the defendants severally liable, he may 
procccd ngaiost the defendants served, in the same rnaulicr as if they 
were tile ouly defendants. 

R o o t  of re?- SEC. 35. Proof of the servke of the snminons a l ~ d  comljlaiut shall 
rice. be as follo\\~s : 

1. If served by the sheriff or his depnty, the certificate of such 
sheriff or deputy ; or 

2. I f  by any other person, his aGdn~i t  tllcrcof; or 
3. In case of publication, the nflidavit of the printer or his fore- 

man or his pril~cipal clerk, shojving the same ; and an affifiila~it of 
il deposit of a copy of the sumll~ons and complaint in the post office, 
if thc same shall have been deposited ; or 

7 
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g, The writtell admission of the defendimt. Ill casc of s?i.rice, TFS..LF s, ,,. 

othervise than by publication, the certificate, affidavit or admission 
must state the timc and place of 5cr~ice. 2 nm. m. 

m e n  jw*. 
sEc. 36. From the time of the service of the snnlrnous and com- ,; .E~.UI,(I~ IC- 

p];jht in an action at  la^?, tho court shall be deeinecl to hare ac- ;;,n ec\"ii- 

rnred jurisdiction, and to have control of all the subsecluent pro- I .. 
ceeiilngs. il vol~mtarjr appearance of t,he defendnut shall be equiv- 
alent to personal service of tho summons ul3ou him. 

TITLE IT. 
Qf t / ~  Pler~lings in Actions of Lam 

5 ~ c .  3:. F,>rros of pleading inconsistent villi this act nbolishod. 
38. \I-bat plcadiugs ara dlomcd. . 

SFC. 37. All the forms of pleading heretofore existing in actions I ~ I C ~ C I ~ ~ S  roinls' iU. of 
at In\\,, inconsistcut ~vi th  the provisions of this act, are abolished. , ~ ~ , , s i r t ~ n t  

and hercaftcr the forms of pleading, nuti the rules by which the ;i!ki;;::aPCt 
sufliciel~cy of the pleadings is to be determined, shall be those pre. ; ;;;;; ;$ 
~crihefiii by statute. ROO. 

Ssc. 38. Tho only pleadings on the part of the plaintiff sh?"ll be : rledllinq., 
nan,,:s or. 

1. l'hc oomplaint ; 
2. T l ~ e  dcmurrer ; or 
3. The rcply. 
And on part of the defendaut: 
1. 'Cho (lcm~~rrer ; or 

I 2. Tlla answcr. 

TITLE V. 

The C'om21laint. 

3cc. 30. First pleading to be complnint. 
40. Complaint irhat to contain. 

Src. 39. The first pleacling on the part of the plaintif( slinll be uirst in# to pl-.ad- be 

the complaint. ~ , , , Y p ~ ~ i ~ t .  

SIX'. 40. The complaint shall contain : c,,,>>l>l:,i"t, 
>i1,1i to con- 

1. Tiic title of the cause, specifying the name of the court, and t,i,,. 

the name of the county in which the nction is brouglit, and the 
names of the parties to the action, plaintiif and dcfendnnt. 

2. A plain and concise statement of the hcts constitut,ing thc 2coml.lE2; 

cause of action, ~viithont unnecessary repetition. 7 IVA"1,. 2oJ; 
s ,!arb. $17, 

3. A ilelnand of the relief mhich thc plaintiii'clain~s. If ihe re- 6 7 0 ; :  @t. 

corer; of money, or damages be demanded, the amount thereof ""?"' ' jb '  

~1.~11 be stated. 

TITLE TI. 
T/le Dn~lzsrer. 

SC. 41. Talon defendant mag demur. 
42. Demurrer must spocirv ground of objection to complaint. 
43. l l o V  lo 1,racaed iCcokplaint be amcndod. 
44. Ol>jeclion when lolien i ~ y  auswor. . 45. Objection whcu dcemed wnired. 

.. SBC. 41. The defcudant may demur to the complaint nitbin the z;E,&; 



n T L n  7 .  t i r k  rerlnircd in tlre snmmons to answer, mhen it appc:,m upon tho -- =: 
6li.c thni7nr vif1rn.r ... -. --. , - 

1 .  s 1. Thnt thc conrt has no jurisiliction of the person of the defend- 
I!>,v, 177, ant, or the snl~jcct of thc action ; or 

2. Thnt the !~l:~intifi l~ns not legal capacity to sue ; or 
3. That there is nnothei action peiiding bctween the same par- 

ties for the pame cau,se ; or 
5 sznr .p.; 4. iill~at there is a defcet of parties, plaintiff or defendant; or 
! 5 .  That several causes of action liave been irnl~roperly united ; or 
7 1 . 0 .  6. Thnt the complai~lt does not state facts suificient to constittite 

a cause of action. 
Sxc. 42. The demurrer shall distinctly specify the grouucls of 

objection to the complaint,, unles  it does so it may be disrcgardcd. 
I t  may be taltcn to the whole complaint, or to nuy of the allegcd 
cans?:: of action stated therein. 

Snc. 43. If the compla.int be amended, a copy thereof shrill be 
scrvccl on tho ilefeildant or l:is attorney of record, and tho defend- 
ant slinll ansmer t l ~ c  same within sncli time ns may be prescribed 
by i.lle conrt, and if lie omit to do so, the ljlaintifl may prooccd to 
olat?.il: jnilgrnent as in other cases of fnililrc to answer. 

SEC. 44. When any of the matters enulnernted in section forty- 
one do not, appear upon tlic face of the coml~laint, the objcctio!~ may 
be ttlcen hv answer. 

c'>iectinn Ssc. 45. I f  no objection be talcen, either by demurrer or answer, -':."n tlcc,:,. 
$1 waivca. the defendant shall bc de~rned to have waivccl the same, excepting 
k g:.i:: i<j.' only the objection to the jurisdiction of the court, a11.d the objection 

that the complaint does not state facts sufficient to constitute a cause 
of action. 

TITLE T I T .  

Tile Anszoer. 
Ere. 46, Ansrrcr n.lint to contnio. 

4 7 .  31og set fnrtli as many grounds of dcfones as ozist. 
42. Tlcntr?ri.er as to somo causcs of action, and action a to othcra. 
49. Sir-m defcncos to bo sliici,en out. 

in r l rc r ,  
r!Irt t o  con. 

SEC. 46. T ~ I C  nnsrer of the ilefenclant slinll contain : 
: .; ,. a mi:. 1. A s;icci4o (Iciiial of eac!~ material allegation of tho complaint 
!!!,I; ,_,; ,,,,,,,, S J I : , ~ ! ~ .  controverted by the dcfe~idant, according to liis l<ilowlerl:c, iuior.. 
': E a ~ ' r  7:s; mntion or bclicf, or of any imo~vletl.go or inrormation thcrcof SITE- 
5 ,!,,\V, I<,'%; 
1.1 i:.ir.tb :27. cieiit to form a bclicf. 

2. 22 plnin and concise statement of any nevr lnatter cousiiluting :. ~lefclice or sct-off witbout uuncccssnry repctiiion. 
o : s ~ c ~ t  do- Ssc. 47. Tllc defendant nlay set forth by answer as many dc- 
iroUu9 ?Barb 
<I fences as ho may have. The1 shall cach be sepnmtply statecl, and 

rcfi.v to the cniises of action ~~;hich Lllcp. nrc intended to answer, in 
D ~ ~ , , ~ ~ ~  any r.lln!lller !,y nrhicb they niay he ii~tci!i$bly distinguisllcd. 
Lm,I~P o:dCLiO CaliiPs SEC. 43. The defendant may demur to one or more of sex.cra: 
. Q - T ? ~  nr 10 cansrs oE actions stated in the complaint, and answer the residue. Others. 
sh iitrt:l. SXC. 49. Sham and irrelcvaut ansrrcrs 2 n d  defences rnny be 
"'"to !he ' 1. 
:tri, ,,, ..,, s n c  ~ c n  orit on niot,ion, and upoil sncli terns na t:lo conrt may iu 
'$ ;,';A fpi its discrctioil impose. 
r, .,;.:, a r ,  ; g 
BsI 7%Y. 
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TITLE T T I .  TPPLT. I. ~. -< ~=~ 

Of the Reply. 

SEC, ~ ~ ~ 1 7 ,  vhon put in, what to contain. 
nriron debndant mny lnovo for judgmcnt on ancwer. 

6%. Demurrer to reply. 

SF.C 50. T h e n  the ansrrer contains ncw matter coustituting a z;2t,l,:2; 
defcuce or set-off, the plaintiff may, within ten days, reply to suclt I:.vI,. 1 , ~ t ;  8 

matter, denying spkcifically cach a1,legation controrcrted by :::;;?" " 
hiiu according to bis knowledge, inforn~at~ou or belid, or nny know- 
ledge or inforrnation thereof sufficient to form a belief, aitd hc may 

in a plain aud concisc manner, without unnecessary rcpeii- 
tion, any ncw matter, not inconsistent ivith the complaint, consti- 
taking a defcuce to snch new matter in the ansmer; or hc may de- 
mur to tlic same for insofficicncy, statiug in his demurrer the 
grounds thereof, and the plniutiff may clernnr to onc or inore of 

defences or sct-oKs in thc answer, and reply to tho residue. 
S E ~ .  61. Sf t.hc answer contain a statement of uem matter consti- zt;;n,n;;; 

tntiilg a ilcfencc, and the plaintiff Fails to reply or demur tl~creto ~udrment !I,.,..? for on 

~ i t h i n  the time prescribed by law, tbc defendant may nmve in .,,,,,. 
court for wc1.1 judgment ns he shall bc eutitlccl to upon snch state- 
ment, and if thc carc require it, a w i t  of incluiry of dn~llages may 
be iss~~ecl. 

SEC. $2. If a reply of tho plnintiffto any dc~"enco set up by tlic ~ e n n r r r r  Tc..r., 
!.:, 

nnswcr of tho dcG!irlznt be insufficient, tlic clefendant mn,y cicmur 
' ' 

thereto, and shall state the grcuuds tliereof. 

TITLE IS. 

General Rules of Pbncling. 

Seo. 53. No ploading but complaint, answer, raplp and demurrers. 
ad. Veriiiantion of nloadings. 
66. LIo\r to  state nb account in pleadings. 
66. Plcndiogs to be wnztroed liberally. 
57. Trrelevnot and redundant matter to bo striclcsn out 
58. Judgments horn to be plcaded. 
on. Conditions precedent, Ilow to bo pleadcd. 
GO. private stntotes. iiow to  bo nleadeii. ~~~ 

GI. Libel w d  d m d i r .  llon stat& in complaint. 
62. ,\nsver in sucl~ cams. 
6:. Answer in actions to  rocover property didrainod. 
GI.. \Tltcn sereml cnuscs of action mag bc uuited in same complaint. 
65. Allcgntion not den id ;  vben t o  60 deemed true. 
BG. Nature a f n  matcrisi allegation. 

SEC. 65. EverS shall be snbscdbcd by the party or his meadin&. 

attori~cv, and. excent a demurrer, shall also be vcrificd by nfid:irit, 
as sct 6';rtll i; the Aest section. 

SEC. 31. The verificntion be to the effect that the sanlc is r.ri5c.l:~; -..-,."a:-- ", i , ,c, , , .  ~"-- 
true to thc l i~ lowlc~ l~e  ofthe pcrson maKing it, exccpt as to matter5 
stated On inrorll?ntiou belief, and as to those matters that be 
belicvcs it to bc true. The affidavit shall be mad6 by the pnrty, Or nsani. 6::. 
ii'thcrc lia sevcrnl pnrties united in itttcrest, and plcniling togcthcr, 
Ly oi~o of snchl~nrtics if lie be \ritliin the conuty iit wllich thc ac- 
tion is brun:.llt, aucl capable of m:\king,tlie affidavit, unlcss the 

. aclion or 6e:cnce hc foandcd upon a written instrument for the 
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_?'T~T - 9. paymcnt of monev only, nnd such instrument bc in the possession 
of ths agent or attorney, or if all the material allcgations of the 
plcnding be within the porsonal knowletl~e of the agcnt or attor- 
;ic\-, in  xvhjcli case the nflidavit mnjr also be made bj- soch agent or 
nttor1:cy. IC tlie ynrty plcading ~1x111 not be \.;ithi11 tLe coui~ty in 
mliich thc action is brought, sue11 pleading may be verified by the 
px~tt;, his ngmt or attorney, or by auy persoil haviilg a kilomledge 
of tlie facts, and when the afidavit shall bc msclc 1.y any other per- 
son than the party, hc sllall set forth in it his knomleilgc, or the 
grouncls of his belief on the subject, and thc reasou why it is not 
mado hy the party. Tihen a corporation is a party, tlie vcrificn- 
tiou may be made by any officer thercof, and when the territory, 
or any officer thcreof in its behalf is a part?, the vcriflcation may- 
be made by any person acquai~ited with the facts. The verifica- 
tion may be omitted when an admission of the truth of the allega- 
tions might subject the party to pro=cution for felony. And no 
pleading sliall be used in a criniinnl prosecutioil against the party, 
a S p f  of a fact admitted or nll~ged in such plending. 

A c c ~ ~ n t h g * i  LEC. 5a. I t  shall not bc necessary for a l~arty to set forth in a 
Staled. 

plcnding, a copy of the instrument of writing, or tlie itelus of an 
uccollnt tllercin alleged: but unless he file a 1.erified copy thereof 
with s11cl1 plenrling, aitd scrae tlie snmc on tllc adverse party, he 
shnll rithin tell d q s  after a de~nand thercof in \\;ritingl cleli~~er to 
the adverse party, a copy of such iustrumerlt of wntlng,, or the 
items of nn account, verified bj- his own oath, or that of 111s agent 
or attorney, to tho cffcct that he helieres it to be true ; or be pre- 
cluded from giving evidence thereof. The court, or a judge there- 
ofma older a ftlrtler account when the one delivered is ilcfectivo, 
and t<e conrt may in 'all cases order a bill of particulars of the 
olaiin of e i th~r  party to be f~~rnisl~ed. 

plcnainn, SEC. 56. I n  thc constructioll of a plendinp for the purpose of dc- 
h o ~ ~ o o o J , , ~ -  
.?a. teriili~~ing its efcct, its allegations shall be l~bcrally construccl, with 

a vie17 of s~~l~stantial  justice between tile gnrties. 
z r r i b ~ ~ , , t  k Sxc. 67. Tf'inelevant or reduuclaut matter be inscrted in a pIcad- 
matter ing, it may bc striclcen out on motion of any person nxgricvctl tliorc- atricken out. 
s iit~a. 1.:; by;  w1cl wbcn the allegadons of a pleading are so iudefinitc or un- 
Ziluf. d o ~ .  certain that the precie uaturcof the clinrgc or fiefencc is not appn- 

mnt, the court may require the pleading to be made defir~itr: and 
certain by anmndn~nnt. 

, SEC. 63. I n  pleading n. judgment or other dctcrminotion of a 
court or officer of special joriidictio~>, it s h ~ l l  not be nccssary to 

I state the Lqcts conferring jnrisdiction, but snch jitdgmerit 01. dcter- 
mination may be stated to have bee11 duly given or maclc. If such 
allcgntion be controverted, the party pleading ~ho.11 bc b o u ~ d  to 
est:ihlisl on thc trial the fnctu courerriu,o jurisiliction. 

Ofoonditioas Ssc. 59. I n  pleading the performnncc or col~ditio~ls prccecle~lt in precedent. a contract, it shnll not be necessary Lo stntc the facts sho\vil>g snch 
performance, but i t  may be stated gencrrlly thnt the ~ x r t y  duly p e r  
forriled all the conditions oil his part; and if such allegation be 
controvertccl, tlic pnrty pleading shall be boulnl to estahljsl~ on the 
trial l l ~ e  fiicts showing such pcrSornance. In an action or defence 

"B""~107. Sou~clcd up011 nn instrument for the p a ~ r ~ e a t  of rnoncy only, it shall 
be sufficic~ir for the party to give a copy of the instrumcnt, and to 

state tllt"t tlLerc is due to him thereon from the adverse party a spc  
&fie s,,m vhich he ~!aims. 

sXc, 60. ln plcadlng a private statute, or a right dcrivcd thore- n i m t o  st*- t"t09. 

fro,,,, jt be snficient to refer to such statute by its title ?nd 
t,he fin,, of its passago, and the court shall thereupon take j~dlC!al 
ioticeibercof. 

act. 61. In an action for libel or slander, it shall not bc necessary statmrnt or libelmsmPL 

to st&c in tho complaii~t any exbrinsio facts, for tllc pllrpose of i e ~ .  6 1IOR. 171. 

.inn the appli~ztion to the plaintiff of the dbfzzmatory matter shon , 
oob of Tyhich the cause of action arose ;, but it shall bc sufficient to 
,tato gonerally that the same was published or spoken concer~ing 

,letiu~ifC; and if anoh allegation be controvertcd, the pla~ntiir ic hound to establish on trial that it vrns so published or 
spoken. 

set. (32. In the actions mentioned inlthe last section, t.he defend- 
,nt may, in his ansnrer, allege both the truth of the mattcr charged 
as defi.matory, and any mitigating circumstances, to reduce the 
ainouut of darnagcs ; and whether he prove the justification or not, 
he may give in evidence the initigating circumstances. 

Ssc. 63. In an action to recovcr the possession oi property, dis. 
trained doing damage, an answer that the defendant or person by 
whose corllniaud hc acted, was lawfully possessed of the real pro- 
pel;t,y upon mhicll the distress was made, and that t.hc property dip 
tmmued mas at the time doi~tg dnmnge thereon, shall he good, mithont 
setting forth the titlc t,b such real l?ropert,p. 

SEC. 64. ~ h c  plaintiff may unite several causes of action in the 
cnmc rounlaint mhcu the7 all arise outof 

*nrser or 
delendant in 
ac t ions to re  
cover ,we 
1,ertT as- 
tiaiued. 

sointer of 
C?USIS ocac- 
tiou. 

.~ 
1. ~oniract ,  express or"i1nplied ; or, 
2.  Injnrics, with or x~ithout force, to the person ; or, 
3. Injuries, wilh or witiiout force, to property; or, 
4, 1n"jnries'to character ; or, 
5. Claiins to recover real property, with or mithont damages for 

witlholdilig i.hel.eof, and the rents and profils of the,saine ; or, 
G. Ck.ims to recover persond property, with or nnthout damage 

for thc mithholcfiug thereof; or, 
7. Claii~ls a~ains t  a trustee, by virtue of a contract, or by opera- - 

tiou of lax,. 
13ut thc causesof action so united, must dl belong to one only of 

these classes, and must aflcct all the ~art ies to the action, and  lot 
req>irc difiereut places of trial, and must be separately stated. 

SEC. 65.  Every material allegation of the cornplamt, not speci- 
Alle:8ti3,n 
not nomed, 

ficnlly controvertcd by the answer, and cvcry material allegation of 
nev matter in the answer, not specifically controverted by the re- 
p1~1, shall, for tho pnrposes of thc action, he.tal;cn as true; but the 
a11cgatic.n of new mattcr ia a reply shdl not in any respect conclucle 
Ihr: ili-fi:nrlmrt ma,a on the trial countervail it by proofs, either . .. .~ ~ ~ 

2 ----" - ~ -  . . 
in dircct :tlenial or by may of avoidance. 

Psc. G G .  h mntcrial allc.llcgntion in a plcading is one cescntial to EiI:;:! 
t l ~ c  cl:~im or dehnce, and which could not be stricken from tho 
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TITLE S. 

lllislnkes i n  PkncZinqs and Amend~ncnts. 

Eec. G i .  Matorid Pariauoos, how provided for. 
68. Irnrrmteriai vnriances, I i o ~  providod for. 
CD. IYilaL to bo dcomed a material variaooo. 
SO. -knlendrneuts of conrao. 
71. Tiien n party may lilund over, after decision on demurrer. 
72. Amcndmonts bv t,ha court. 
$3. Amoniliuents aftc~. demurrer. 
74. Suing. n partp hp s fictitious name, nhon allorred. 
76. S o  error or dofcct to ba rcgarded unless it sffacts substantin1 rights. 
7G. Supplomentnl complaiot, answer or reply. 

I a -  SEC. 67. No variance between the allegation in a pleatling and 
t?zd;&Z the proof shall be dcomed material, unless it have actually mislcd 

IIfiia the adverse party to his prejudice, in maintaining his action or de- Fzoi. 121, 
;IS. fence upon the merit.. Whenever it shall bc al ie~cd that n, nnrtv ~. r ~ ~ ' -  ~J has boeb so misled, that fact shall be proved to t& satishction of 

t.he court, and in mliat respect he has been mislcd ; and thereupon 
tlic conrt may order the pleading to be amcniled uvon snch terms 

as hc jud, at any timc within one year after notice -TIT~F* 

theyoor, a party Gom a judgment, order, or otller proceeding -- 
ta~ccll against . him , through his mistake, inadvertence, s~~rpdse ,  or 
excus:i'u~c ucglec7,. 

SEC. 71. When the plaintiff shall bc ignorant of the namc of a 
defendant, such defendant may be designated in any pleadlug or 
proccccling by any name ; and when his true name shall hc discov- 
ered, the p1e:rdiug or proceeding may be amended accordingly. 

Sxc. 75. Thc court shall, in every stage of an action, disregard 
error or defect in the pleading or proceedings which shall not 

affect tllc substantial rights of the adverse party ; and no judgment 
&all bc reverscd or affected by reason of such error or defect. 

SLC. 76. The plaintiff and defendant respectivcly, Nay be alloived 
on motion, to make a snpy~lemental complaint, answer, or rcply, al- 
leg+g facts materid to the case, occurring after the former com. 
plaint,, answer, or reply. 

TITLE XI. 

suing a ],art? h~ 7, 
notitiour 
nanu  vhen 
allowed. 

Error in 
pleadin8 
Vhen to be 
d i r r e g ~ l d e h  
4BnrD. 24% 

EuppIemer- 
till CON.  
plaint "4. 
,ner drrepiy 
B Eon. 4911. 
4 Garb. ail: 

- 
8s shall bc just. & 

P.ro~;i&~al Bemedy by A ? ~ e s t  aamd A'aiz. t Sac. 68. When the variance is not material, as prolrided in the rari*noci, 
hav I I ~ o ~ ~ ~ ~ .  last section, t11c court nlay direct the fact to he foulld according to SEC. 71. hrrest on civil process. 
gz.i;.;.BOS. the evidence, or may order an immediate amcndmont, without is. ~ 1 , ~ "  dcfiirda~t my bo arrested in c i ~ !  action. 

79. Or~ler oi'nrreat, by ~wliom mndo. costs. 
80. i ~ 2 , I ~ v i l s  to obtain oirler. 

m a t  to he SEC. 69. When, however, the allegation of the cause of acdion or 81.  it^ h7 p!aintiff before ordcr ofa~lrmzt. acemeasvn 
,i,,,,, defence to whichthe proof is directed is unproved, not insomc p u -  82. order ,  T : , c ~  inndo, and its form. 

, \ , : i ~ ~ ~ i l  ~,,ii to bo dclirered to sheriE, and copy to. derendantn ticnlar or particulars only, but in its entirc scope and meaning, i t  81. Arrest, how made. 
shall not be deemed a case of variance within the two lest sections, 85. ~ ~ f ~ ~ ~ ~ ~ ~ ~ t  to be discllageci an bail or depauite. 
but a failure of proof. $8. Bait ihow given. 

Aolendments SEC. 70. Any plcacling may be once amended by thc party of 97, SS. suirontler of dofondant. 
of course. 89. &ii, liaw proceeded against. 

course, without costs ancl withont prejudice to the p r o ~ e e c l i i ~ ~ ~  al- 90. CC~I ,  how orooented. 
ready had, at any time before the period for answering it sllnli ex- 91. aerill; wi,on to file order of arrest an8 undertaking. Plaintif imil~tescvt  to 

piro ; in such cnsc, a copy of thc a~nended pleading shall bo served -adcrlii~ring nsit~~in ton days. 
L 92.  ti^^ ofjustitication. Xew nndortaking, if other baiL on tho adverse party. 03. Quaiiiirstions of bail. When part? SPC. 71. After thc decision upon a dcmnrrer, if it bc overrlllcd, mnu ulead 04., 96. Justification and nilolvnnce of baiL 

over .  aild it appears that such demurrer ~ ~ 2 . 3  interposed in good fait!,, the IG. nci'osit ~ f n r o ~ ~ y  with shorilr. 
court may in its discretion allow tho party to plead ol-er upoil 07. ~ , ~ m c n t  of nioney by 6horifTinto court. 

94. S~ibstitntioglbnil far deposit. terms as may hc proper. If the dcmuncr bc sustnincd, eitlicr party 93, )[onor ~ l ~ ~ o ~ i t ~ d ,  haw iippiied, or disposes of. 
ma,y amend any lilending de.murred to, upon such terms as r n ~  ho loo, ~ ~ , ~ ~ q  wi,en xablo as bail; nod Iris liischargo fmm liability. 
just, ancl he shdl  scrvc n copy of the same as anicncleil, oil tlie ad- 101. pr~caedings on j u d p e n t  against sherii. 

lo?.  Unil lizble to shcri& 
verse party, within such tinic as may be prescribccl by the conrt. 103. pees ofri,eriiffor ireepinn prisoner; and liability of p1a~tifitil~rofor. 

Amendments SEC. 72. The court may, before or after j~~ilgment, in furtherance * 104. P ~ ~ ~ ~ ~ Q I .  be discliargod on plaintil? neglecting aRor demoid, to she?- 
hythecouit. iff 's foas. 

of jtlstice, and on such torms as may he propel; amcnil sny 
106. l ~ ~ ~ i ~  l,, racate order ofarrest, or reduce bail; and affidavits onmotion. 

ing or l>roceerling, by adcling or striking out the onlne of noy party, IOG. oiiier nrrost nbon vacated; bail when roducea. 
Or by corrcctilig a mistake in the namc of a. party, or a mistake in 
ally other respcet, or by inserting othcr allegatiolis mntcrinl to tho SEC. 77. XO 13erson shall be arrested in an action at lam, except ;r;",",mc;: 
case, nlicu the amendment does not change s~btnntinl ly tile claim as presec'he(1 by tllis act, but this provision shall not apply to Pro- 
or dcfcnce, by conrorming the plcadiug or proceeding to thc facts ccedings Tor contempt. 
proved. 8::~. 78. Tllc clefendant may be arrested as hereinafter prescribed E::,, ,"& 

Amcnamrnt SEC. 73. The court may likorrise in its discretion, and llpo~l such in thc fol lo~iug cases : be uiresteli: 
artcr dell&-. b Barb. 51n. 
jCI.. terms as nlny be j u t ,  allow au answer or reply to be mxdc, or other 1. I n  ,111 action for tho recovery of dnmages on a cause of action 

act to be done after the time limited by this act, or by an order en- , 
L not arising out of contract, when the defendant is not a resident of 

large snch time ; nncl may also, in its discretion, and lipon such . the territory, or is about to remove therefrom, or mhen the action 
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TITLE 11. is for a ~ i l f ~ 1 1  injury to person or to property, the defendant knom- -. 
ing the propcrty to belong to another. 

3. 111 nu action for the recovery of money, or damages on a cause 
of action arising npon contract, express or implied, when the de- 
fcnclant is abont to depart from the territory, wit,h intcat to deiraud 
his creditors. 

3. I n  nu action for a finc or penalty, or for money or property 
embezzled, or fraudulently misapplied, or converted to his olvn use 
by a pitblic officer or officer8 of a corporation, or an attorney, factor, 
broker, agent or clerk, in the course of his employment ns such ; or 
by any other person in a fiduciary capacity, or lor misconduct or 
neglect in office, or in a professional employment. 

$ 4. I n  an action to recover the possession of personal property . - , o , .  unjustly detained, vhen the property, or any part thereof has been 
concealed, rcmoved, or clisposed of, so that it cnnnot be fonncl or 
taken by the sheriff, and with intent that it should not bc so found 
or taken, or vith the illtent to deprive the plaintiff of the benefit 
thereof. 

ma; 5. When the dcfc~~rlsnt haa heell guilty of a fraud in contracting 
"U"rU. IG3. ihe debt, or incuning ~ I I B  obligation for which theaction is bronkt ,  

or i n  coricealing or clisposi~~g of tlic property, for the taking, cletan- 
tion, or collvcrs~ou of ~allicli the action is brougllt. 

6. When the ilefenclant l~ns  removed or clisposed of his property, 
or is about to ilo so, witli jntci~t to cicfiaud his creditors, 

P k n f .  729. But no female sllall bc arrested iu any action, except for a wilful 
injury to pcrsoll or property. 

of rar. SXC. 79. A n  orclcr for the arrest of the defendant shall be ob. rest. 
taineil from a judkc of any district court in this territory. 

EOR obtain- SZC. 80. The ordcr may be made when it shall appear to the 
e<1. judge, by the aflidavit d the plaintiE, or any other person, that a 

suffic~ent cause of action exists, and that the case is one of those 
mentiollcil i n  section seventy-eighf; which affidavit sh:lll be sup- 
portcil by the aclditionai aff~clavit of some other disintercstccl pcr. 
son, that tlie cnsc is one of those mentioned in scctiou seventy- 

. eight. The xff~cllnvits shi~ll be either positive, or upon information 
or belicl; they sliall state the f x t s  upou which theinformation and 
belier arc fouildcd. If an order of arrest be made, the afitlavits 
shall be filed ni th the clerk of the court i n  which the action is 
brought. 

, 
S?:C. 81. Before making the order the judge shall require n writ- 

ten undertaking on the pwt of the plaintiff with or mithont sure- 
ties, to the effect that if the defendant recover jndgmcut, tho plain- 
t,iff ~vill  pay all costs that may be a~vardecl to the defendant, a11rl all 

s damages mhich Ire may susiain by reason of the arrest, not esceed- 
ing tho sum specified in the undertaking, which shall be at least 
two hundred dollars. If theundertaking be esccutcd by the plain- 
tiff' without sureties, he shall annex thereto an nfidavit that he is a 
resident and householder, or freeholder vithiu the territory, and 
worth double the sum specified in the undertaking, over all his 
debts and liabilities. 

Order nhen SEC. 82. The order may be made to accompany tho summons, or made. 
at any time afterwards before judgment. I t  shall rcqnire the 
sheriK of tlle county where the defendant may be found forthwith . 

to arrest him and liolcl him to bail inn  sljeoifiecl sum, and to return TITLE 11 

h e  order at a time therein mentioned to the clerk of the conrt in 
Thich tllc actioll is pending. 

SEC. 83. Tho aflidavit ~ n c l  ordcr of arrest shall he cleliierea to s:;pct 2 
t,he SheriF, who upon arresting tho dcfeudant shall deliver to LIJI &I,,. , copy thereof. 

%r 8.t. The sheriff shall execute the order by arresting the de- ,%"rest. 3 s .  R. IS>. -,.-. - -~ ~ - ~ 

feuclant, and liceping him in custody uutil dischirged by la\v. 
T,-P 85. The defendant at any time before execution, shall be ;;t.F:;t,e - ,.>.- ". ~ ." "- 

discl~argeil from the arrest, eitlier upon giving bail, or upon d e  aibc1mscfi. 
nositing the amount mentioned in the order of arrest as provided in 
I .  - 
t h ~ s  act. 

SEC. 86. The defendant may give bail, by caus i~~g  a written un- 'low 

dertaliing to bc esecnted in favor of the plaintiff by two or more 
sllficicijt snretics, statin- their places of residence, to the eEect that 
the clcfcndant shall at a 8  times render himself amenable to the pro- 
cess of thc conrt, chlring the pendency of the action, and to such as 
may be issued to euforcc the judgment therein, or if he he arrcsteil 
for tile cause mentioned in the fourth subdlr-ision of section sever~ty- 
cigl2t. an ~nde r tn l i i n~  to the same effect a s  that provided by section 
ogc iiunilrcd and t d v e  

SIC. 57. At  any ti1110 hefore a failure to comply vi th the unrler- 
Purlendcr OI 
llereadsut. 

taking, the hail may surrender the defendant in their csoncmtion, 
or lie inny ~mrender himself to the sheriff of the con~lty whcrc lrc 
n-as arrested, in the following mauner : 

1. A certified copy of the bail shall be deliveretl to the slieriff, 
vbo  slrnll iletnin the defendal-it iu his custody tl~ercon ns up011 nu 
orclcr of arrest, and shall by a certificate in writing aclino~rlcdgc tllc 
surrender. 

2. Upon the production of a copy of theundertaliing and sbcriff's 
certificate, a judge of the district court may upon a notice to thc 
plaintiff of eight da,ys, mith a copy of the certificate, order that thp 
hail be csonerated, and on filing the ordcr aucl the papers usec? 
sxicl application, they shall be exoueratcd sccorclingly. But this 
sectiou shall not apply to nu arrest for cause ~ncntioned in the 
fourth subdivision of section seventy-eight, so as to disoha~ge the 
bail from an undertalring given to the ell'ect providecl by section 
one hnnclred and t~velve. 

SEC. 88. For the purpose of snssendering the defendant, the bail 
at auF time and place, before tiley arc finally charged, may tbelu- 
selves arrest him, or by a written authority, indorsed on n certificcl 
coin of t,he undertakinr. may empower the sheriff or any other 
p&son of suitable age a& di&retiou to do SO. 

SEC. 89. I n  case of the f%ililure to comply mith the nudertaldng, ;;;;eed,y* 
the hail mag be proceeded against by action 0~1~' .  i16~iust .  

SEC. 00. The bail mav be exonerated cither by tlie denth of thc ::: esoncr- ~ . ~ . ~~~~~ 

defendant or his impriSd;lme& in the penitenti--, or by his legal "'""' 
discha1.g~ from tlio obligation to render himself amenable to the 
IXOCOSSS, OP by his surrencler to tlie sl~criff of the county ~ rhc re  he 
mas arrested, in cltccution thereof, within twenty days after the 
commcnccment OC tho action against the bail, or within such further 

me as may Ije gmntcd by thg court. 
order of %,-. SEC. 01. Witliin the time limited for t6at purpose, the sheriff rer:, ondcr- 
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TITIa  11. sh:all file thc ordcr of arrest in the oEee OF the clerk of tlle court - .. -- 
in wl~iuh t l ~ c  action is pcnding, vi th his return inclorscd tl~ercon, 

tshin:,mlvin to$ctllcr with a ccrtifiecl copy of the undertaking of the hail ; or if 
10 bn (#led: 
I t l ~ c  dcfcndani be arrested, and bail be not given, hc shall file a cer- 
unirt ,, u,,,iL,, rreelit ,;,. tifiecl copy, of the order of arrest, with his roturn in~lorscd thcreou. 
).inr< I V , ' I , ~  Tho l~l;rintiE, within tell gays thewafter, may servc ul~on t l ~ c  shcrX 
tez1 <,rys. a ilotico that he does not accept the bail, or he shnll be Leemecl to 

h:ivc nccepted it, ancl the slieriff slull be eso~lcrateil from liability. 
If no notice bo served within tell days, the original uudertakiug 
shall be filed with the clerk of the court. 

satlcoof SEC. 92. Within ten days after the receipt of noticc, the sheriff justiocstlon. 
or defendant may give to the plaintic or bis attorney, noticc of the 
justification of the same, or other bail (specifying tho places of rcsi- 
dence of the latter,) before a judge of tho district court., or the clerk 
of the court in vhich the action is pending, at a specified time and 
place, the time to bc not less than five ilor luoro thnu tell days 

2;n;:,dDI- thereafter, except by consent of parties. I n  ease other bail be 
other hail. given, there shall be a new rri~clertaking in the form prescribed in 

section eighty-eix. 
nu*ns=a- SEC. 93. Tlle qualifications of bail sliall be as follows : 
tion: of bail. 1. Each of them sllall bc a resiclcnt of tho territory; but no 

counsellor or attorney a t  law, shcrifl; clcrl; of the clistrict court, or 
other officer of such court, shall bc permitted to become bail in any 
action. 

2. Each of them shnll bo worth the amount specified in the order 
of arrest, or the alnouut to which the order may be reduced as 
~~rovicled in this act,, over and above all debts and liabilities, and 
exc1usir.s of property esempt from execution; but the. judge or 
clcrlr of the court on jristificntiou may allo~v morc than tmo sure- 
ties to justify scverally in amounts less thau that expressed in the 
ordcr, if the mholc justification be equivalent to that of two suffi- 
cient bail. 

.jnstincaiion SEC. 94. E'or the purposc of justification, each of tlle bail shall "'""". at,tenil bcforc tho judge or clerli of the court, at the time 2nd place 
mcntioncd it1 the notice, and may be esamined oil oath, on the 
part of thc plaimtiir, touchiilg his sofficieney, in such manner 2s the 
jt~dgc or clerlc in his discretion may think proper. The esarnina- 
tion fillall be reduced to writing and su.bscribet1 by the bail, if re- 
rluirccl l ~ y  tllo plaintiff. 

I SEC. 95. If the jadge or clerk find thc bnil suilioicnt, he shdl  
hail. xnncs tlre examination to the uildertalcing, inclone his nllo~vance 

thereon, and cause them to be filecl with the clcrk of thc court in 
1>-11ich the action is brought; and the she~iff  sllall t,hcreupou bc 
esoncrated from liability. 

Deposit in- SEC. 9(i. The defendant may at tho time of his arrest, illsteacl of , ilen,l of bnil. giving bail: deposit with the sheriff the amount mentioned ill tho 
oriier. if the amount of the bnil be reducer1 xs provided in this 
act, tlie clefendant may deposit such ainoul~t instead of giving baiL 
Zu either case tile sheriff shall give the defendant a certificate of 
the clcposit made, and the defeudaiit shall be cliscllarged out of 
cnqtorln 

J ' 
Pnrmont by SEC. 97. The sheriff shall im~ncdiately after the deposit pay the i1irl.m into 
cowt. same iuto court, and take from thc clerk receiving the smile two 

of sue11 paymelit, the one of which he shall dcliver or rr~1.r 11, 

transmit to the plaintiff or his attorney, and the other to the dc- -- 
fcnclnllt. Por any default in making such payment., the same pro- 
cpi .cl i~~~s :nay be had on the official bond of t11c sheriff to collect " 
thc sum cle@sitecl, as in other cnscs of delinquency. 

SEC. 98. If money be deposited, ns provided in the last two %b.;;;t;:tigr 
sections, bail may be given and justified upon notice, as prescribed awo.it. 
in section eighty-six? at any time beforo judgment and on the 51- 
ing of the undertallnng and just,ifiention with the cjerk, the money 
deposited shall be refunded by such clerlc to the defcndant. 

SEC. 99. When money sl~all have bee11 so deposited, if it remain ;;;g;,ho.a , 

on deposit at the time of an ordcr or judgment for the payment of 
money to the plaintiff, the clcrlr shall, under the direction of the 
court, apply the same in sntisfactioi~ thereof, and after satisfying 
the judgment shnll refund tlie surpl~zs, if any, to the defendant. 
If the judginent be in favor of the defendant, the clerk shall refund 
to him the \\.hole sum dcposited ancl remaining unapplled. 

SEC. 100. If, after bciog arrested, tho defendant esoa i! e pr be sheriff ,Ti,en Bnblona hail, 
rescued, the shcriff shnll be liable as bail; but he may cclscharge hia ais- 

himselr ii.om snch 1inhilit.v by the giving and justification of bail a t  
charge liability. from 

- .  
nmeut. any time before jud, 

sec. 101. IT a juclgmcnt be recovered against the sheriff upon 
Proceedings 
against sher- 

his linhility ns bail, and an esceution thereon be returned unsatis- rin. 

fieil, in \rliolc or in part, the same proceedings may be had on his 
oficinl bond for the recovery of the whole or any deficiency, as in 
othcr cnscs oi'clelinquency. 

S~cc. 102. 'J'lle bail taken upon the arrest, shnll, unless they 
DDB liable to 
a1,eriw. 

jrrstify, or other bail be give11 or justified, be liable to the sheriff by 
actiou for an.y damages which he may sustain by reason of such 
orriissioa. 

' feel tor SEC. 103. Tlie foes which shall be allowed to the sheriff for the *cr.p~i18 8 1x1. 

food and maiutenance of any defendant arrested under the pro- ,,,,er. 
visions of this act, shall be at the rate of one dollar and ttwentyflye 
ccuts pcr day for every day that the defendant shall rcmanl in 
custody; 2nd the plaintiff shall be -liable in the first instance for 
such fces, and if required bythe sheriff, ssliall yay the same wecl<ly 
in advaiice; and such fees so paid shall be adclcd to the costs 
taxed or accruing in the case, and be collected as otlier costs. 

SEC. 101. I f  the plaintif shall neglect to pay the fces mentioned 
Diaebkrge 
tor l l o n ~ p a p  

in the last preccciing section for tllrcc days after a demanrl of p;ly- monc of fees 
by plaintiff. 

ment. the sheriff mxv discharge the defcndant out ol'custocly. 
S:C. 105. A deflndant arrested may, at any time before the Motion to 

?neat# order 
iastification of bail. aoalv to tlie iodge who made tllo order, or the of armst, 4 > L L  2 

"conrt in which the is pcncfing,upon reasonable notice to the Uow.e33. 

plaintily, to vacate thcorderofarreft, or reduce tile amount of bail. 
If the application be made upon aadavits on art of the defendant, 7 

f i d & ~ i i t ~  on 
motion, 2, J. 

but not otherwise, the plaintiff may opposc t le sanle by affidavits ~ . , l a o .  
or other proofs, in aclclition to thoso on which the order of arrest 
was niarli. . 

SEC. 106. If, upon such application, it shall satisfactorily appear 
that there mas not soficicnt cause for the arrest, the order shall be vacated: bail wilenro- 
vncnteil; or if i t  sntisC7ctorily appear that the bail was fixed too a m a .  
high, the amount shall be rednced. 

6 
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TITITITIE la.  - - TITLE XI. 

Provisional Remedy for the ClaCm and Delizery cf Pesonu2 Aoperty. 

Dolivory of Personal property, w h ~ n  it may ba claimed. 
Allidn~it and its reauirires. 

. ~~~~~ 

Exception to suroties and "roc, 

.-. ..~. . 
Qualificatia~~ and jktilication of sureties. 
Property, b o v  taken when concealed in building or inclosure. 
Pronertv. horn kenr. 

except. 

117. ~ ! a &  o?bropertyLby third person. 
118. Notice of affidavtt, mheu nnd where to be filed. 

I o SEC. 107. The plaintiff in an action to recover the possession of 
p e l l o ~ l ~ l  
,,opertr, personal property, may at the time of issuing the summons, or  at ;:""o;;ts: any time before answer, claim the immediate delivery of such pro- 
12B=rb.a47: perty as provided in this chapter. 
fina~it, its SEC. 108. T h e n  ,z delivery is claimed, an affidavit shall be made 
requisites. by the plaintiff, or by some one in his behalf, showing: 

1. That the plaintiff is the owncr of the property claimed, (par- 
ticularly describing it,) or is lawfully entitled to the possession 
thereof by virtue of a special property tbercin, the facts in respect 
to which, shall be set forth. 

2. That the property is wrongfully detained by the defendant, 
3. Tlle allegcd cause of the detention thereof, acccording to his 

best kno~ledge,  information and belief. 
HDv. 4. That the same has not been taken for a tax, assessment or 

fine, pursuant to a statute, or seized under an execution or attach- 
ment against the property of thc plaintiff, or if so seiacd, that it is 
by statute, exempt from such seizure; and, 

5. The actual value of the property. 
asui.ition SEC. 109. The plaintiff miy thc&upon, by an indorsement in 
to .,,*rift to 
uke..daa. writing upon tho affidavit, require the slieriff of tho  count,^, where 
;;;&, pro- the property clnimecl may be, to take thc same from the defendant 

and delivcr it to thc plaintifl. 
secxiitr m SEC. 110. Upon tLe reccipt of the affidavit and notice, with a 
the part of 

rlziotin written ilndertaking, executed by two or more suficient sureties, 
aadjloti6ra- ,;,,,. ,,approved hy thc sheriff, to the effect that they nrc ho~ind in double 
\yen. es ' .  the value of the property as stated in the affidavit, for the prosccu- 
1 Barb. 20: 

tion of the action, for thereturn of the propcrty to tile defcndaut, 
% if return thereof bc ndjud~cd, and for the payment to hirn of sucll 

sum as may, for any cause, be recovered against the plaiutiff, the 
sheriff shall forthwith take the property described in the affidavit, 
if it bc in the possession of the defendant or Iris agent, and retain 1 

i t  in his custody. Ile shall also, without clehy, scrve on the de- 
fendant a copy of the a.ffidavit, notice and ~nder t i l r in~ ,  by deliver- 
ing the same to him personally, if he can be found, or to his ngcnt 
from whose possession the propcrty is taken ; or, if neither can be 
found, by leaving them at the usual place of abode of either, with 
some person of suitable age and discretion ; or, if neither have any 
known place of abode, by putting them in the post office, directed 
to the defendant at the post office nearest to him. 

SEC. 111. The dcfendant may, within three days after the ser- s2_ 
vice of a copy of the affidavit and uuclertaking give notice to the -- xovption ta 

sheriff that he excepts to the sufficiency of the sureties. If he fail E. 
surctirs,ana 

to do so, he shall be deemed to have waived all objection to them. proeeaains~ 

Wbcn the defendant excepts, the sureties shall justify on notice in thereon, 00 hilure or M 

like manner as upon bail on arrest. And the sheriff shall be re- O~CCP'. 
sponsible for the sufficiency of the sureties, until the objection to 
them is either waived, as above provided, or until they shall jus- 
tify, or new sureties shall be substituted and justify. If the de- 
fellrlant except to the sureties, he cannot reclaim the property rn 
povided in the next section. 

Ssc. 112. A t  any time before the delivery of the property to the ,~IOA to rP 
plaintiff, the defendant may, if he do not except to the sureties oft '  ( ic~imr~.  

the plaintiff, require the return thereof upon giving qo the sheriff a 
written unilertaking, executed by two or more sufic~ent sureties, to 
the effect that they are bound in double the value of the property, 
as stated in the affidavit of the plaintiff, for the delivery thereof to 
the plaintiff, if such delivery be adjudged, and for the payment to 
him of such sum as may, for any cmse, be recovered against, the 
defendant. If a return of the property be not so required within 
three days after the taking and service of notice to the defendant, 
it shdl be delivered to the plaintiff, except as provided in scction 
one hundred and seventeen. 

SEC. 113. The defendant's snreties, upon a notice to the plaintiff 
or his attorney of not less than two, nor more than six days, shall ;;;; rule- 

justify before a judge of the district court, or the clerk of the court 
in which the notion is pending, in tho same manner as upon bml on 
arrcst ; upon such justification, the sheriff shall deliver the pr0pert.y 
to the delbndaut. The sheriff shall be responsible for the defcnti- 
ant's sureties until they justify, or until justification is co~uplcted 
or ex ressly waived, and m?y retain the property until that time; 
but i ? they or others in the15 place fail to justify at the time and 
placc appointed, he shall dehver the property to the plaintiff. 

U Z I ~ R ~ R ~ I O ~  
SEC. 114. The qualification of sureties and their justificationshall snoiustincu- 

be as prescribed by sections ninety-three and ninety-four in respect ;;;:of nure- 
to bail upon an order of arrest. 

Sirc. 115. If the property or any part thereof be concealed in a ;r;;tem 
building or inclosure, the sheriff shall publicly demand itsdelivery. =he. con- 

If it be not delivwetl, hc shall cause thc building or inclosure to be cealed bu:ioing in or 
brokcn open, and take the property illto his possession and; if 'n"Os"". 

necessary, he may call to his aid the power of his county. 
SEC. 116. When the sheriff shdl  have talren property, as in tbis :pert;;,,, 

chapter provided, he shall keep it in a secure place, and deliver it 6 Dmio, 21. 
to the party entitled thereto upon recei*ng his lawful fees for 

<* the same. taliing, and his necessary expcnses for keepm, 
SRC. 117. If the property taken he claimed by any other person ;;$;OfP',; 

than the defendant or his agent, and such person make affidavit of thiidPaJoll. 

his title thereto, or his right to the possession thereof, stahng the 
grounds of such title or rnght, and serve the same upon the sheriff 
before the delivery of the property to the plaintiff, the sheriff shall 
not be boulld to lceep the property, or deliver it to the plaintjff, 
un l s s  the plaintiff, on dernmd of him or his agent, shall indemnify 
the sheriff against such claim by an undertaking, executed by two 



T ! Z  sufficient surcties, accompaniecl by t,heir affida~rits that they r rc  
each worth double tho value of the property as specified in thc afi- 
davit of tilo ldaiutiff, over and abovc their debts and liabilities, es.. 
clusive of propcrtj. cxcmpt from esecntion, and freeholclers or 
householders of tile co~unty. And no claim to such propcrt,y by 
any other person than Jhc rlcfcnclnnt or his agent, shall be valid 
against the sheriff unless maclc as aforesaid ; and notwithstanding 
such claim, mhen so made, he may rctain the property a reasonable 
time to demand such iucIernuity. 

~ F O ~ I C B  P D ~  SEC. 118. The sberifi'shall tile the notice and affidavit, with his 
amdnrit, ,,,,, ,, proceedings thereon, rrith the clerk of the court in which the action 
"liere to be is pending, ~rithin tnenty days after taking the property mentioned 
ae t i .  

therein ; or, if the clerk reside in anotbcr county, shall mail or for- 
* marc1 the same viithin that time. 

TITLE XIII. 

Provis~onal Remecly by Attachment. 
Ssc. 119. X'llen plaintiff may have property nttacbed. 

120. Writ of i$ttachment, when and hv mhnm onntrrl ~, . 
it: undertaking by plaintiff. 

122. T r i t ,  to rvllom directed and n b a t  to contain. 
123. What prorzcrtp msy bootnehcd. 
124. T r i t ,  ]row ezceuled. 
125. Proceedings wilcn real estate is attached. 
126.  Third persons l ln r i i l~  property, 6c, of defendant in their possession, mhen ,:",,,* ,- ..l":...:w ' 'Y  ,,lY"1L"L. 

ertain persons must desipate defendant's intorest h corporation, t o  
7 -~~ 

128. Peri3hab:e property must be sold: other proper@ retained to nnsscr  judg- 
ment. 

129. T h e n  alrerX may dclivor property to defend,&. 
130. Action upon undcitakiag when a defence. 
131. Sheriq ~xdlen to aumnlona jury to t ly  the rirht of ~roperty.  
132. Order of exarniaatiotl, wllell to issue to peisons nai parties to suit. 
133. T h e n  ~laiut if i  rnny orbibit intcrropslories to goroisil8e. 
134. Gonlislice to answer riluiuliCi's irltol.rogatarie<~inder oath. 
135. Judgmmt against nrniahoe, not f ind until linni jucigmcnt agninst dcrendnnt. 
136. Plaintiff may except to gnrnisirce's answer. Ansaer, an what tcrnjo 

amended. ~. 
131. Denial of ansver by plaintiff: trial of issue: snsrrer, mhen deeluod true if 

not exceptad to or dcnicd. 
138. n'iren judgment may begivm ngnhist gnmishee, aithoug.11 his ansver be no$ 

excepted or deniod. 
139. Eon. ggn~nisllee may discharge llimsclr fmm liability. 
110. Debts not due defendanr may be attnchoii. 
].&I.' Costabetmeen pisintiffand gnrnishee tila snruo as in otiior actions. 
1.i2. Claimant of attsclled pmporq may be examined. 
113. Ju~lxmeut. how satisfied. 
141. R;tli?~actio" ofnttacliment and return a( property. 
] -h i .  Jud;ment for defendant aod return of proporby. 
111;. nircl~nrge bp undertaking of attachmeut, nud rolurli of property. 
14i .  S:8tul'c of undertakiue hv defendants. 
14s. Ilefendent mxy movdto>acnto atlacl~rnent 
149. Plni~tIlF ma7 opposemotion by  affidavit. 
1%). sbcrin; w ~ i n  to rotum writ. 

1 SEC. 119. In an action for the recovery of money, tllc plaintiff, 
tiE"l7~hiliie 
a*.,na.nt.. at the time of issuing tlle summons, or at any time after~sards, may 
prrv,-rti at; have the property of the defendant attached in the manner hcrein- 
t;lc!lea. # 

.j.ri3. 656. after prescribed, as a security for the satisfaction of such judgment 
as he may recover. 

LEG. 120. A mrit of attachment shall be issued b y  the clerk of s- 
the court in mllicll the action is brought, whenever t l ~ e  pluintifT, 
his agent or attoriley shall make &davit that a cause of action n r i t  tacilment,liy cf st. 

exists agninst wch defcndant, specifjring the amount of such claim .Chon, grant- 

over and above all leg,zl set-otis, and the nature thereof, and that '"3 " 
,~s the ufliant verily bclicves, the defeudant is either, 

1. A foreign corporation; or 
2. That he is not a rcsident of this territory, or has departed 

tlierefrom with the intcnt to clelay or defraud his creditors, or to 
avoid the service of a sumrnons ; or 

3'. That he has assigned, secreted, or 'disposed of, or is about to 
assign, secrete, or dispose of his property, or any part thereof, with 
the intcnt to delay or clerraud his creditors ; or 

4. That the debt was fraudulently contracted. 
Scc. 121. The .affidavit required by the list section shall be ;,"';;~~~s 

uttnched to the nrrit upon issuing, the same. Before executirig t,,,it. 

such mrit, the sheriff to mhorn it is directed shall require a ~crritten 
undertaking on the part of tho plaintiff, ~ v i t l ~  one or more sureties, cnacrehins by p~riuciu. 
In a sum not less than two hiu~clred clollars nor exceerling the 
amount claimed by the plaiiltifr, to tllc effect that if the defendant 
rccovcr jadgment, the plaintiff will pay a11 costs that may be 
awnrclecl to the defendant, aucl all daumgcs which he inay sustain 
by reason of the attachment, ngt eucecd~ng the sulu s l~ecsed  in 
the uuilcrta1;ing. 

SEC. 122. The vrit  shall be directed to thc shcriif of any connty whnn ~ ra r r an t  4iroet te  

in n-hiclr propcrty of such derendant may bc, ant1 sl~all require e.i andwhat 

l~ i rn ,  to nttnch and safely keep all tho prol.,crty of such clefandant to' '"Qire. 
~vithin 1:is connty not exempt from execution, or so much thereof 
as may bo suffrcic~ll to satisfy the plaintir's dcmand, thc nmoullt of 
rvhich shall be sr;~t:d in conformity n-ith thc coml,lnirit, together 
mith costs atid csi,c~iscs. Several %its may be issiecl at thd same 
t,i~ne to thc sliciiE< of rlit2erent counties. 

SEC. 123. Thc rights or shares which the defendant may hnvo Intzre.elts in 
c"rpor*Iion, 

iu the siocli of any corporation or company, togethcr with tho in- b~.,:<.tl~l-to 

teresi and profits tllcrcon, all clebts due sucl~ defenclant, iund a11 "t''cL"'""t. 

other liroperty, red or personal, in tbjs territory, of such dcfcnilant, 
2ot exempt from crccution, may be attached, and if judgment bc 
recovera~l-against liim, be sold or collocled to satisfy the judgment 
2nd execution. 

SFC. 124. The shcriff to whom the \n i t  is directed and delivered, E;:i,,p 
shall execute the same \vitl~out delay, as follovs: 

1. Real property shall be attnched by lcaving mith the occupant 
thcreof, or if there be no occupni:t, in a collspici~ous place thereall, 

copy of the mrit and affidavit ccrtificd by the sheriir. 
2. Pcrsonal property capnble of rnar~unl delivery to the she~iff, 

shall bc attached by taking it into his custody. 
3. Stocli or shares, or interest in stock or shares of any corpora- 

tion or compnny, shall be uttached by lcaving with the president 
or other liead of the same, or the secrctary, cashier, or managing 
Rgcllt tllcl.eoi, a copy of the \writ and afidavit, aucl aaotice that the 
sloclror inlere.9 of thc defendant is att~chccl in pursunnce of suchv~lt .  

4. Debts and creilits, and other property not capable of 
rauual  delivery, shall be attached by leaving mith the person 
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RT~.E 18. o~ving such debts, or having in his possession or under his contro! 
Y such credit,<, or other personal property, a copy of the writ and 

affidayit, and a notice that the debas owing by him to the defend. 
ant, or the creclits w d  other personal property in his possession or 
under his co~ltrol belonging to thc defendant, are attached in pur- 
suancc of such writ. 

Tllc sheriEshal1 note on the writ the day, month and year when 
the attachment was made, and shall malre a full inventory of the 
property attachecl, and return the same, together with the under- 
talring of the plaintiff, with the writ of attachment. 

SEC. 125. If renl estate he attached by virtue of any mrit of 
"0ceedrnas attachment, the sheriff shall make a certified copy of said writ and 
K l l e l e  real 
;;m:,ed js st- of his return thereon, and deliver it within ten days from the time 

of making such attachment, to the recorder of the county in which 
such real estate is situated, who shall file and record the same in a 
book to be kept for that purpose in the recorder's office. When 
so filed mithin ten days, the same shall be and continue a lien from 
the time of making the abtachnient, otherwise it shall be and con- 
tinue a lien from the time it is filed, on all renl estate mentioned or 
described in the return of the sheriff in such county, until the same 
shall be discharged ; ancl when the said lien shall be discharged by 
the order of the court in which the actiou is pending, or by satisfae- 
tion of the judgment rendered in the suit, it shall be the duty of the 
recorder, wheu re nested, to record the satisfaction piece, or trans- 7 cript of the recorc of such order, in a book to be kept for record- 
ing such liens, and he shall enter on the margin of the page or  
pnges where the said writ and return are so recorded, a minute of 
such discharge or satisfaction. 

Lfam'ts or SEC. 126. All persons having in their possession or under their thiid perr'n8 
I , ~ ~ v ~ ~ ~  pro. control, any credits or other personal propcrty belonging to the 
port7 of de- 
andant .  defendant, or or+-ing any debts to the clefendant at the time of 

service upon them of a copy of the writ, affidavit and notice, as 
provided in scction one hundred and twenty-four, shall, unlcsr such 
propcrty be dclivered up or transferred, or such debts be paid to 
the sheriff. be liable to the plaintiff for the amount of such credits, 
property or debts, until the attachment be discharged, or any jndg- 
ment recovered by him be satisfied. 

cer tmcate~f  SEC. 127. T h e n  the sheriff, with a writ of attachment against aerendantla 
' " t~788t i .  a the defendant, sl~all apply to any person mentionedin the third ancl 
corporation 
i. ,J. ar. fourth subclivisionsof section one hundrcd and twenty-four, for the 
nishcn. purpose of attaching the property mentioned therein, such person 

sllnll furnish him wit11 a certificate dceignatingthenumber of shares 
of the,defendant in the stock of the corporation or company, mith 
any rl~vidend or incumbrance thereon, or the amount and descrip- 
tion of the property or credits held by such corporation, compeny, 
or person for the defendant, or the debt o~ving to the clefcndant. 
If sl~cll person refuse t,o do so, or if his certificate or statement be 
unsatisfactory to the plaintiff, hc may be required by an ordcr of 
the court in mhioh the action is brought, or a judge there06 to at. 
tend before such court or judge, and be examined on oath concern. 
ing tile same, as hereinafter prescribed in this chapter ; and disobe- 
diencc to the order may be punished as a contempt. 

Pale Of per- 
. SEC. 128. If any of the propcrty attached be perishable? the 

shall sell the same in the manner in which property is sold =_ 
cxccution. The proceeds thereof, and other property attached, 

shall bc retaincd by him to answer any judgment that may be re- 7:;;;;;e;; 
covered in the action, unless it be delivered over as proscribed in the s,. 

section, or unless sooner subjected to execution upon another 
judgment, recovered previous to the issuing of the writ of attaeh- 
rnent. Debts and credits attached may be collected by the sheriff, 
if the some can be douc without suit, and h'is receipt shall be a suffi- .- 
&nt discharge for the amount paid. 

SEC. 129. The sheriff may deliver any of the propert attached m J. en nberiff 
may aelingr 

to the defendant, or to any other person claiming i t  an in whose *t- 

possession i t  was attached, upon his giving a written undertalring 
tilchea todc- 
fcndant. 

therefor, executed by two or more sufficient sureties, engaging to 
redeliver it, or pay the value thereof to the sheriff, to whom cxe- 
cution upon a judgment obtai'ned by the plaintiff in that action may . - 
be issued. 

SEC. 130. If an action be brought upon such undertaking t;:;;,;; 
against the prinoi a1 or his sureties, it shall be a defence that the P, 

a dofcncefo* 

property for nhic the undertaking was given, did not at the exe- defeu'3nt 

cution of the w i t  of attachment, belong to the defendnut against 
whom it was issued. 

SEO. 131. If any personal property attached, be claimed by a m h e  I ~ P  L n sher- Barn. 

third person as his propcrty, tho sheriff may summon a jury to try juv to 

the validity of such claim, and thc same proceedinp shall be had 
rry right of 
pruperty. 

thereon with the like effect, as in cnsc of seizure upon execution. 
SEC. 132. \Thenever the sheriff with a writ of attachment against 

the defendant, shall apply to any person mentione? in section one TIICD i m e d  

hundred and twenty-four, for thc purpose of attachlug the persoual :ii::"d 
property therein mcntionod, and such person shall deny that he has 
any persounl property of the defendant, or shall refuse to give the 
certificate reqoired in section one hundred and tmenty-seven, or if 
such certiGcate be unsatisfactory to the plaintiff, he may be required 
by an ordcr of the conrt in which the action is brought, or a judge 
thercof, to attend-hcfore such court, or judge at a timc therein 
stated, not less thau tell days thereafter, and be examined on oath 
concerning the same. 

nterrogato- SEC. 133. A t  any timc after the allowance of such order, and I. rles to gar. 
before such persou shall he required to attend, the plaintiff may niihee. 

exhibit written allcgations and interrogatories touching thc pro-' 
perty, stock or credits of the defendant, m the pssession of or held 
by such persou as garnishee, or debts owing to the defendant by  
him, and such rrarnishee shall be required to make full, direct and 
true answers tothe snmc on oath. 

- 
SRC. 134. On the day when the garnishee shall be rcquired to AD* of 

attend bcfore the court or judgc, ke shal: exhibit on oath his nnsnrer 6"'"'shee' 

to the allcgations and interrogatories of the plaintiff, unless for good 
cause sho~vu a further time shall bc allowed ; iu default of such an- 
s ~ v c ~ ,  the plaintiff may take jud,ment by default against him, or the 
court or judge may upon motion compel him to answer by attach- 
ment of his body. 

SEC. 136. Such judgment by default may he proceeded on to ~uilpment a-aiiist gar. 

final judgment, in like mallneras in actions against defendaltk, hut nyaiiee. 

no fiual jrtdgment shall be rendered against the garnishee untd there 
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OF TJD TRIAL AND JUDGMENT IA' ACTIONS AT LAT,  ISSUES AND 

THE MODE OF TRIAL. - 
TITLE I. Of &sues. 
TITLE II. Tnkl by Jwy.  
TITLE UI. Of the Verdict. 
TITLE IV. Of Z.ial by tize Court. 
TITLE V. Of Dial by R$erees. 
TITLE VI. Of Exceptions. 
TITLE VU. New Trial. 
TITLE VIII. Of General Proutiions. 
TITLE IX. Of JucZqments in General. 
TITLE X. Of Judgment upon Failure toanswer. 
T~TI,B XI. Of Judgment by Con>ssiol2. 
TITLE XII. Of Submitting a Controversywit7~oul Action. 
TITLE XIII. Of the Illannm of giving and enierzi2y Ji~rZgment. 

TITLE I. 

SEO. 1. The different kinds of issues 
2. Issue of law. 
3. ISSUB of &at. 
4. On issues both law and fact, the issue of law to be first law. 
6. ISSUBS how tried. 
G. XoLion to postpone trial, on the absence of witnesses bow made 

TheaiUercat SEC. 1. Issnes arise upon the pleadings when a fact or concl:~- Mad o l  Is- . sion o f l av  is maintained by the one party, and controverted by the - 
othcr. They are of two kinds : 

1. Of l a , ;  and 

Issue of law. 2. Of fact. 
SEC. 2. An issue of larv arises upon a demurrer to the com- . , 

plaint, answer, or rep1 or to some part thereof, 
I~sueofract. SEC. 3. An issue o?$act arises. L 

1. Upon a material allegation in the complaint, controverted by 
the answer : or 

2. Upon hew matter or a set-off controverted by the reply ; or 
3. Upon new matter in the reply. pb;'z: SEC. 4. Issues, both of law and of fact may arise upon diffep 

trimi. z ent parts of the pleadings in the same action. In such cases the 8enf. 68s. . Issues of law shall be first tried, unless the court othernrisc direct. , . 
I=nes how SEC. 5. An issue of lam shall be tried by the court, unless re- tried. 

fcrred upon consent as provided by statute. An issue of fact shall 
be tried by a jury, unless a jury trial be maived, or a reference be 
ordercd as provided bv statutc. 

"*"ion 0 Scc. 6. ii motion t; postpone a trial on the ground of the sb- postpone ina, an tl,. sence of evidence, shall only be made upon affidavit showing the 
abencc ..,,,,, " materiality of the evidence expected to be obtained, and what dili. 

I 
how " h e .  gence has been used to procure it, aucl also the name and resideuec 
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of the witness or witnesses. The court may also require the mov- -- TITLE 3 

ing party to state upon affidavit, the evidence which he expects to 
ob~nln, and if the adverse party.thereupon admit that such evi- 
dence would be given, and that it be considered as actualty given 
,, tlrr. trial. or oirered and overruled as improper, the tnal shall 

TITLE 11. 1 ; 

Of Trial by Jury. 
.i .~.~irors how choson. -"". 
8. Challenges how made. 
g, Challenge for cnuso, for what taken. 
10. Challenge for cause, to bo tried by Court. 
1 7  Oatllor affirmation to be ndministered tojutors. 
ii: Banots when to be returned to tbe bas. 
73. Power of court overjurois. 
14. T h e n  juror is take? sick, court how to  proceed. 
15. When jury retire undor charge of an officer; duties ol officer having chaqe  

of jury. 
16. Papers which the jury map refer to. 
17. Jury m q  return to  court for lofarunation. 

SEC. 7. When the action is called for trial, the clerk shall pre- J a r m  bow 
ohosen. 

pare separate ballots, containing the names of the jurors summoned 
who have appeared and not been excused, and deposit them in a 
box. E e  shall then draw from the box twelve names, and the 
persons whose names are drawn shall constitute the jury. I f  tho 
ballots bccome exhausted before the jury is,complete, or if from 
any cause a juror or jurors be excused or cllscharged, the sherifC, 
under the dircction of the court, shall summon from tbe bystanders 
or citizens of tilo county, so many qualified persons as may be ne- 
cessary to complete the jury. The jury shdl  coaqist of twelve per- 
sons, unless the pnrtics consent to a less number. The parties may 
oonscnt to anv nnrnber not less than three, and such consent shall 
be lutered b y  the clerk on the minutes of the trial. 

SEC. 8. Either party may cballcnge the jprors, but mhen there ma~len@. 
are several parties on either side, they shall J O I ~  in a challenge be- 
fore i t  can hp rnndp. The challenges shall be to ind~vidual jurors, - - - -  .- .. 
and shall be ~ e r e m ~ t o r y ,  or for cause. 'Each party shall be enti- I 

tlecl t,o threei,ere&pto challenges. 
Sm. 9. Cl~allcnges for cause may betaken on one or more of  the maiienw for cause. 

follo~ving grounds : 4 D&O 9 .  

1. A vant of auv of the nualifications prescribed by statute to 
render a person cokpetent as a juror : 

2. Consanguinity or affinity within the third degree to either 
party : 

3. Standing in tbe relation of and ward, master and 
servant, employer and clerk, or ~rincipal and agent to either party; 
or being a member of the family of either ,party ; or a partner in 
business \ ~ i t h  either party; or being secunty on any undertnlring 
or obiisntion for cither party : 

4. Earring served as a juror, or been a witness on a previous 
trial bctween tile samc parties for the same cause of action : 

5 .  Interest on the part of the juror in the event of the action, or 
in the main question involved in the action : 



92 OF TEE TRIAL AND JUDGMENT IN ACTIOXS AT LAW, ho. 

TITLE a. 6. Having formed or expressed an unqualified'opinion or belief -- 
i=+-i: as to the mcrlts of the action: 
21 !Vm. sod. 7. Thc existence of a state of mind in the iuror evincine eumit,v " - -  Y against either paty.  
I SEC. 10. Challenges for cause shall be tried by the court. The 
?& ??Ef! jjuror challenged, and ally other person as a witness, may be exam- 

ined on the trial of the chillenrre. 
osth af. SEC. 11. AS soon as the juryis completed, an oath or allirmation pr,nntion of , .  shall be administered to the jurors in substance that they, each of 

them, ~vill well and truly try the matter in issue between the 
plaintiff and the defendant, and a true verdict give according to 
the evidence. 

SEC. 12. When the jury is completeil and sworn, the ballots 
containing the names of the jurors sworn shall be laid aside till the 
jury so sworn is discharged, and then they shall be returned to 
the box; and every ballot drawn containing the name of a juror 
not so sworn, shall bc returned to the box as soon as the jury is 
completed. 

Paver of SEC. 13. The jurors may be kept together in cha.rge of a proper coart over 
jumm. ofiicer, or may, in the discretion of the conrt, at any timebefore the 

submission of cause to the jury, be permitted to separate; in either 
case they may be admonished by the court that it is their duty 
not to coilve~ze with any other person, or among tl~emselvos, on 
any subject connected with the trial, or to express any opinion 
tl~ereon until the case is finally submitted to them. 

mheo ,, , juror ,,. SEC. 14. If, after the impanneling of the jury, and before a vcr- 
<"w"; dict, a juror become sic!<, so as to be unable to perform his duty, 
cnnaenuonce 
t h e  thc court may order him to bc discharged. I n  that case, unless 

the agrcc to proceed ~ i t h  the other jurors, a new juror may 
be sworn and the trial begin anew ; or the jur may be discharged, 
and a new jury then or afterwards impannele<f 

neijl>~mtion SEC. 15. After heariug tllc cl~arge of the court, thc jury may 
or juv. either decide in the court roonl or retire for dclibcmtion. If they 

retire, they shall be kept together in a room provided for them, 
or some othcr convcnient place, under t!~c charge of one or more 

lawen. 53. officers, until they agrcc upon their verdiot or are ilischarged. 
The officer shall, to the utmost of his ability, lice11 tllc j u g  to. 
gether, separate from other persous ; he sL:ill ilot suffer n n p  com- 
munication to be made to them, or nmal<c any himscll; unless by 
olvler of t l ~ c  court, except to ask them if they have agreed upon 
t11eir verdict; and he s11all not, before the rerdict is rendered, 
communicate to any person the state of thcir deliberations, or the 
verdiot agreed upon. 

P ~ P P Y S  ,,,,,, .,  ST.:^. 16. Upon retiring for deliberation, the jury may takc with 
jury m y r e -  thctn the pleadings in the cause, and all papers (except depositions) 
hi to. which have been received as evidence on the trial, o r  copies of 

such parts of public records or private docurne~lts givcn in evi- 
dencc as ought not, in the opinion of thc court, to be taken from 
the person having them in posscssiou. They may also take with 
them uotcs of the testimooyorother proceeclings on the t.rial taken 
by themselves, or any of them; but none taken by any other per- 
son, except by consent of the parties. 

r ~ ~ ~ f i ~ ~ ~ ~ ~ .  how g i r d  17. After the jury have retired for deliberation, if there be 
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a disngreement between thorn as to any part of the testimony, or 
if they desire to be informed of any point of law anslng in the 
cause, they may rcquirc the officer to conduct them into court. 
upon their being brougl~t into court, the information required 
,hall be given in the presence of, or after notice to the parties or 
onusel. 

TITLE 111. 

Of the Tmdict. 

SED. 1s. Tordid i9 either gooenl, or special. 
10. Verdict in adloo to recorer personal property. 
$0. Whan jury mny render ppecial or general verdict. 
21. Ti le"  special rerd~ct colrtrols general verdict. 
za. m action for the recovery of money, jury when to assess damages. 
23. Informal verd~ct how eorrectod. 

Sec. 18. The verdict of n jury is either general or special. A ;;h;s~;;$ 
general verdict is that by which the jnry prononncegenerally upon oicts. 
all or any of tlre issues, either in favor of the plaint~ff or defendant. 
A qni.ni:~,l verdict is that by ~vhich the jury find the facts only, ssinar. 

A- ' ~ 

. . 

lenv~ng the juclgment to thccourt. 
SEC. 19. 111 an action for the recovery of speci6c personal pro- vc~niot I" 

perty, if tho  property have not been delivered to the plaintifl, or ;Z:iza1 lor 
t h e  rlefcnclnnt bv his answer claim a return thereof, the jury shdl  p w e l ' r .  ~ ~ 

~ d 

assess the value of the property, if their verdict be in favor of the 
plaintiff, or if thc,y find in favor of the clefendnut, anil that ha is 
cntitlecl to a retorn thcreof, and may at the same timc asscss the 
damagcs, if any are claimed in the complaiult or answer, which the 
urevailiug ~ n r t y  bas wstaincd by reason of the deteutlon, or talring 
and mithGdldi@ such property. 

SEC. 20. In every action for the recovery of money only, or me. juries 

specific rcal property, the jnry, in their discretion, may reuder a ~ ~ { e , " ~ $ !  

ge~ieritl or special verdict. I n  all other cases the court may direct cirl or p n r -  
rai Tercllct, 

thc inrv to find a suecia1 verdict in u;ritin~ upon all or any of the "-- J - .J  .- -... ~~ ~~ 

issues ; nnd in all &ses may instruct tllenqif {hey render i general 
verdict, to find upon particular questions of fact, to be stated i n  
writing, and may direct a written finding thereon. Thc spec~d  
verdiot or finding shall be filed with thc clerk and entered upon 
the minutes. 

SEC. 21. When a special finding of facts shall be i~~consistent m e n  cia) contro~e w- 
with the wnewl ver~lict, the former shall control the latter, and peneirl ver- - 
the court shall give judgment accordingly. (I.Ct. 

SEC. 22. WhBn a verdict is found for the ~lnintiff in an action 7, .,tionn 

for recovery of money, or for thc defendnnt when a set.off for 'Or or TeCoVC'y mozic~, 

the recovery,of money is established beyond the amount of the j m y  "Ilcn to 
asrer~dsma- 

plaint ill"^ clnlm as cstnblislled, the jury shall also assess the amount ,,,. 
of recovery ; tlwy ma7 also, under the direction of tho conrt, assess . 
the anrou<t of t l 6  recoverg when the conrt give judgment for the 
plaintifl' on thc answer. - 

SEC. 23. I1 the ycrdict be informal, i t  m?y be corrected by the rnformsl 
rerdht hov  

jury under the ailv~ce of the court, or the jury may be again sent gurrectpd. 7 
out. T l ~ c n  rcn~lercd, the verdict shall be entered by the clerk on J. n.s3, 

I his minutes. 
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TITLE IT. 

SEO. 24. Trial by jury may bo waived. 
25. When question of fact is tried by court, decision when aod how given. 

TriillbyjuFy SEC. 24. Trial by jury may be waived by the several parties to how uuived. 
I 8-P. 457. an issue of fact, in actions on contract, and with the assent of the 

court in other actions, in tlie manner following: 
1. By failing to appear at the trial ; 
2. By writren consent, in person, or by attorney, filed with the 

c1:lzrL : ----- . 
, 3. By oral consent in open court, eitered in the minutes. 

of b c t  SEC. 25. Upon the trial of an issue of fnct by the court, its de- 
hy the Colirl. 
z cornat. cisiou shall be given in writing and filed with the clerk within 
40" ttmenty days after the court at which the. trial took place. In  giv- 

ing the decision, the facts found, and the conclnsions of law shall 
be separately stated. Judgment upon the decision shall be entered 
accorclingly. 

TITLE V. 

Trial by R$wees. 

20. Qualilication af referees chosen by court. 
30. Trial by referees, how conducted, report of referees, &c , 

i n -  SEC. 26. All or an of the issues in the action, whether of fact 
ferabie 
oo.w.t. or law, or both, may 6 c referred upon the written consent of the 

parties. 
w m  rder. SEC. 27. When tbc pnrtics do not consent, the conrt may, upon 
eoees may 
be .,,w. the aoolication of either. or of its o~vn motion, direct a reference in , soriiy ~ ' ,,,,, , Or' the followii~g cases : 

1. Wheu the trial of an issue of fact shall rewire the examina- 
tion of a long account on citlier side, in ~ r h i c i  case the referees 
may be directed to hear and decide, the whole issue, or to report 
upon any specific question of fnct involved thereill; or 

2. When the taking of an account shall he necessary for the in- 
formation of the court, before judgment upon an issuc law, or for 
carrying a juagment or order illto efcct ; or 

3. T h e n  a auestion of fact. othcr than u~>on the pleadinss, shall " ,  
arise, upon moiion or otherwise, in,auy stago of the action; or 

4. When i t  is necessary for the inCormallon of the court in a 
special proceeding. 

iwereerhow SEC. 28. A reference may be ordered to any person or persons, 
CllOle~. not excecding three, agreed upon by t$ parties. It' the parties do 

not agree, the court or judge may ap,polnt one or morc, not exceed- 
inz thrce. vho reside in the countv in which the action is brought - 
or-the p~ooeecling is triable. 

- SEC. 29. When the appointment of referees is made by the court 
tions d re 
1 or judge, each referee shall be: 
choscn by 
t,,,,,t, 1. Qualiiiecl as a juror as provided by statute; 

2. Competent as i juror between the parties. 
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SEC. 30. The trial by referees shall be conducted in the same TITL~ 6, T. 
nlanner as 3. trial by the court. They shall have the same power 
to administer oaths to witnesses and to grant adjournments, as the T F ~ ~ I  by snd report of re- 
court upon such trial. They shall state the facts found, and the fer.-. a 

conclusions of law separately, and their decision shall be given, ~ b b o ~ ~ ~ :  
and may be excepted to and reviewed in like manner. The report '65. 
IIF the PP~RTPBS uDon the whole issue, shall stand as the decision of " L "  

the oourt, and jidgment may be entkred thereon in the same man- 
ner as if the action had been tried by the court. When the refcr- 
ence is to report the facts, the report shall have the effect of a 
special verdict. 

TITLE TI. 

SEO. 31. Nature of an exception; must be material. 
32. Exceptions how stated 
33. Exceptions require no particular form. 
34. Report of referees when deemed excepted to, witbout special notice of excep 

SEC. 31. An exception is an objection taken at the trial to a de- Z;P;;.;~- 
cision upon matter of lam, whether such trial bc by jury, courkor teYi.1. s 

referces, and mhether the decision be made during the formation of Bill 158; 4 
do. 118. 

a jury, or in the admission of evidence, or in thecharge to the jury, 
or at any other time from the calling of the action for trial to the 
rendering of the verdict or decision. But no esception sliall be 
regrardad ou a motion for a new trial, or on an appeal, unless the 
exception be material, and affect the substantial rights of the par- 
ties. 

SEC. 32. Thc point of the exception shall be particularly stated, Bow $t&t*d.. 

and may be delivered, in writing, t o  the judge, or entered in his 
minutes, and at the time or afterwar&, be corrected until made 
conformable to the truth. 

SEC. 33. No particular form of esception shall be required. The poml oPPilo~ of 2.9 

obiection shall be stated with so much of the evidence or other 1t.n sl6 

mitter as is necessary to kxplain it, but no more. 
SEC. 31. When a canse has bcen tried bv the court, or by refer- g!::t$::; . . . -. - . . .. . - 

ees, and t.he decision or report is not mad; immediately after tho ;;;sd c;; 

closing of tile testimony, tho decision or report shall be deemed rii!awt ape- 

excepted to on a motion for a new trial, or on appeal, w~thout any rkl l  notice or 
excelition. 

speciil notice that an exception is taken thereto. 

TITLE VII. 

SEO. 35. Definition nf nom +rill 
~ - . . -. . . . . 

36. Fon trial, ~ l i e n  granted. 
3i. Applicsaion for nsrp trial, when to be on affidavit. 
35. hI.lotion for new trial, how made, and when heard. 
30. hnidavits for nerp trialq may be refuted by counter affidavits. 

SEC. 35. A nen- trial is a re-examination of an issue of fact in ;zp;z 
the same court, after a trial and decision by a jury, court, or re- 
ferees. 
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TITLE 8.  SEC. 36. The former vordict or other decision may be vacated, 
anti a nenr trial granted on the application of the party aggrieved, 

m e n  for any of the following causes, materially affecting the substantial ' 

vantea. rights of'silch party : 
1 .  Irrcg~~larity in the proceedings of the court, jnry, or adverse 

party, or any order of the conrt, or abuse of discretion by which 
such party was prevented from having a fair trial; 

lowen. 503. 2. Misconduct of the jnry or prevailing party; 
1s.T.n. , 

430; ,,,, 3. Accident or surprise which ordinary prudence could not have 
?do. 881. guarded against; 

4. XTemly discovered evidence, material for the party making the 
application, mhich he could not with reasonable diligence have dig. 
covered and produced n t  the trial; ' 

15n7en.sos. 5. Escessivo damages, appearing to have been given under the 
6 Con. 1110 ! . z J. H. c : ~ !  influence of passion or prcjnrlice ; 
&~,?;;~~~~ 6. Insufficiency of the cvidence to justify the verdict or other 
1 I .  dccision, or that it is against law ; 

7. Xrror in law occurring at the trial, and excepted to by the 
party making the application. 

An~Iication SEC. 37. ]\Then the application is made for a cause mentioned in ,"Lien t o  he 
on .mdnvit. the first, second, third and fonrth subdivisions of t h ~  last section, 

it shall be upon afEdavit, scttilrg fort11 the facts upon whicl~ such 
application is based, wliiclr affidavit sliall be filecl with the clerlr. 

nlotion hop SEC. 35. If, upon thc giving of a verdict, or other decision, either madr: and vscu heard. shall move for a new trial, the reasons for the same, and the 
affidavits, if any, in snpport thereof, shdl he filed as soon as prac- 
ticable, and the nlotion shall be 'hearcl when the parties shall have 
hacl a reasonable time to prepare therefor. 

fifla7i'3 andcolmter. SEO. 39. If the motiou be supported by affidavits, counter affida- 
iiR*mits. vits may be offered by the adverse party ; and if the canse be new- 

ly discovered evidence, tile ~fidavits  of any witness or witnesses 
silowing ~ v l ~ a t  their testimony will be, shall be prodyccd, or good 
reasons shown for iheir non-production; and in the consicleration 
of any motion for a new trial, reference may be had to any proceed- 
ings in the case, prior to tlre verclict, or other decision sought to be 
set asicle. 

TITLE VIII. 

Of Gene~al Provisions. 

SEC. 40. CO~CIUS~OOS of IRV and fact, horn submitted. 
41. Provisions reapeoting trials by fary are applicsble to trials by referees. 

,,,,n,,,,, SEC. 40. ~ n y  party may, and if required by the court shall, 
;;,l;;,;;; w11en the evidence is closed, submit in distinct and concise propo- 
subatled. sitions, the conclnsio~~s of fact mhich he claims to be cstablishecl, or 

the conclusions of law which he desires t? be adjudged, or both. 
They may be written and handctl to the court, or at the option of 
the court, oral, and entered in the judge's minutes; but in either 
case they sl~all be entered mith ally exceptions that may be taken 
by either party. 

Piovisions of SEC. 41. The provisions of this chapter respecting trials by jury 
tliis chapter 
omllionbl.t. shall be applied, so far as they are in their nature applicable, to 

, 
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trials hy tlrc court or referees, and in the same manner the provi- .PITI.E - ~ ~- 8. w.  - 
sions respect ill^ trials by the court slinll apply to trials by rcfcrees. t,i,i, i,, ,,. 

;?r,v". 

TITLE IX. 

Jt~clyrnmlt in General 

ssc. 42. Definition ofjodgrnent. 
43 ,k 14. Judgmin t  may bo fur or against my of the pnrtias. 
l a .  \Vlxeil an action may bo disuissea; or new suit entered. 
iC. Jndgment mlion to  bo rendared on tke merits. 

SEC. -12. A judgmcnt is the final determination of tho rights of J , , ~ ~ ~ ~ ~ ~ ~ I ,  

the parties in the action. what. 

SEO. 13. Judgment may be given for or 'gainst one or more of Juacmcntr 
n l y  he for a i  several plaintilrs, and for or agolnst oue or more of several ilefencl- a~llnstieie- . . 

ants; auil it may, when the justice of 'the case requires it, detcr- ~!is,"efe"d- 

mine the ultimate rizhts of tile narties on each side as betmecn ~~ - 
ihemseloes. 

SEO. 41. In an uction against several dcfcndsnts the court may, 1'3. 

in its discretion, render judgmcnt against one or more of them. 
whcnever a several jod$neFt is proper, leaving the action to 
met1 against the others. 

Siic. 45, An action may be dismissed, or a judgnlent of non-suit ;;~g',;;! 
?ntorc(l in the follomiug cnscs: miaselti Or 

L. I3y thc plaintiff himself, at any time before trial, nnless set- ::;',:"' ."- 
off bc interposed as a defence. If the defendant shall have been 
arrested, or his property delivered to, or attached by, tho plaintiff, 
by virtue oC a provisional remedy mhic!~ has been allowcd, the 
~~ndertal:ing shall thereupon be clcliverecl by the clerk to tllc de- 
fendant, who mny have his action thereon ; 

2. By eithcr party, upou tho ~x~rittcn consent of the other; 
3. By the conrt, when the plaintiff fails to appear on the trial, 4 

and the defendant appears and asks.for the dismissal; 
4. By the court, vllcn upon the trial &nil before the final sub- 

mission of the casc, thc plaintfl abandons i t ;  
5 .  By the conrt upon motion of the ~lefcndnnt., when upou the 

trial the plaintifl fails to prove a suncient cause for the jury. 
SEC. 46. I n  every cnsc, other than those nleutioncd in the last .p ,,,,,,,,,,,, 

sectiou, the judgment shall be rendered on the merits. the "meri~. 

:kro. 47. Ju~lgnxnt  when it rnS7 h~ic hod, or, proor of szrrice and complaint. 

SEC. 47. Judgmcut may be hail on proof of the service of the J n a ~ e a l o n  
snn~!~ons an11 cornplnint, if the dcfcnclant fiil to aus..ver tho coln- ~ ? ~ ~ , e ' o a o '  

plaint, as follows : 
1. In nu action arising upon contract for the recovery of money 

o;lly, if no xusl!rer 1)c iilecl ~vi th  the clerk of the court vjithin the 
time  res scribed by lnxv, or such Turther time as may have been 
gmnterl, the co~lrt up011 tLc application of the plaintifl, shall direct 
tho clcrk to enter the defi~ult of the clefeudaut, ancl inlnlediately 

7 



I I t,hercnfter'cnter judgment for the amonnt ment,ioncrl in the sum- - 
mans, inclncling the costs against the defendant, or ag~inst oce or 
,morn  nF scvrral dcfcndants, in the cases nrovided Jhr in section ". 
thisty-fonr oC tho last chapter. 

2 .  I n  other actions, if no ansver be fled with the clerk of the 
oonrt \vithiri tbi? timc prcecrihoc! by lam, or such further time ne 
may have been granted, t,he conrt sLall in like manncr, direct the 
clerk to cntcr ?lie deCqult of the defendant, and thereafter tbi. 
plaintiff mnp apply a t  t.hat, or any subscclueit term of tllc court, 
for thc reliei' dcniandccl in t,he compl8,int. IT thc taking or an ac- 
count or the proof of any fact bc neeessay to cnoble t.he court to 
give judgment or to carry the jnilgmcnt into eilcct, the court mny 
take the account or lieas the p~.oof, or mry in its discretion, 0rdr.r 
a refercncc Tor that p ~ ~ p o s o .  And when t,he action is for tlic rc- 
covery of damages only or of specific real or pcrsonnl property, 
wi!h damages for tho holcling thereof, the court may order the 
damni;cs i n  be assessed b j  n jury, or if to ilctermine the amount of 
damages, t,hc examination of a long account he necessary, hy a re- 
fcrence as nd,ove i~rovirlcd ; 

3. I n  actious when the scrricc of the eummons shall be by pub- 
iication, tho plaiutifl' may in like manner, apply lbr judgmcut; aud 
tbs court s1:lall tl~creupon require proof' to bo madc of the demand; 
mentioned in the co~n~~laint,,a.nsl if tlla clefcr~da.nt be not a rcsidcut 
oE the territory, shall require the plaintiff orhis  agcnt, to be ex- 
aniined on oath respecting any payments that have heen made to 
the plaintir, oor to any ono for his use on account of suc!r ilcinancl, 
and may render jutlgme~t for tile amount vhich he is entitled. to 
rccovcr. Bcforo rcudcring judgment, the court may, in its cliscrc- 
tion, rcqnire the plainfifi to cause to be filcd, satisfzctory security 
to abide t i e  order of the court, touching the restitution of ally pro- 
pcrty collected or rcceived andcr the jucl~meut, in casc l l ~ e  defend. 
ant or his rcpresentativcs slnll bc zdrnittzd to defwd the zction, 
and succeed in tllc deibnce. 

4. ?'he court ;?lay in its discrction, bcfixc final jnilgmcut, set 
aGde any dcfault upon affic1:n~ii ebo~ving good a~lil snacient cause. 
and upon sncl-i tcrn~s 11s may Le dceme,! rca.son:~b!c. 

TITLE XI. 

SEC. A~R. Judgmmt bp confession of claim in action. 
49. JU~:.IUEUL ii, ~0361~;02 of c13in) nqt i s ,  i l c t i l ~ i  
60. eratelnent in wririnx: xs.ilnt to milts%. 
61. Filing stnlollront arid entoriug $ i i i p o n t .  
52. $recotions i l o ~ r  iraucd. 

o..e..ion SEC. 48. Any defendant in an action l~ondiug in the district court, 
$ g;;;?: may l)ersnnally appear before t.hc clerk of.suc11 court, ejhcr ill term 
aatien. time or in vacation, and with the nssent of the pluintlff, or his at- 

torney, confess jndgmclit for tho araonnt admitted to be due, 
nl~ereapon judgment shall he entered aceording1y.by the clerk. 

~ h . ;  not in SBC. 49. A judgment by confession may also be entercrl vithout 
ostim. action, in tellli tilnc or ill ~acation, eithcr for innncy duo, or to be- 

colue due, or .to secure any person against contingent liability on 

v 
OF THE TRIAL AND JUDCI.\fEBT IB ACTIOSS AT LAW, fit. 9 1  

behalf of the defendant, or both, in the manner prescribed in tho ~r r r r17 .1~ - - 

'L,~,LLC 

come 
when1 
mann 

- - 
ncxt two sections. 

SEC. 50. A statement in writing shall be made, signed by the de- t. 

fendant, and verified by his oath, to the follow in^ effect: be i" WiL 
1":. 

1. I t  shall autllorize the ontry of judgment for a particular sum ; 
' 2. If it be for iiloney due, or t n  bcconle due, it shi~ll state con- 

cisely the facts out of which it arose, a~ id  shnll ellow tllnt the sum 
confessed is justly due, or to become clnc; 

3. If it be for the purl2ose of securing the plaintiff against u con 
tingent liability, it shall stnte concisely the hcls coilstitut,ing thc 
lia'bility, and shall show that the sum confessed there:or clocs not 
exceed the same. 

SEC. 51. The sta.temcnt shnll be filed with the clerk of the district piling slate- 

court in which tbc judi;rnent is to be cntererl, wl~o shnll indorse ~ ~ ~ ~ . i n t " , : i . g ? " a  

upon it and enter in thc judgmeut book a judgment for the amonnt j""'iLb:!". 

confessed, mith five dollnrs cost. Tho statemcut m d  afliilnvit, mitlr 
the judgment indorsed, sllall thereupon l~econ~e the juclgment roll. 

SEC. 62. Executions m;ly be issued on ,judgmciits by confession  EX^^.!^,,,,^ 

as in other cases, and when such jltdgmeut is payable in instal- i"ue'. 

-..-• " , the cvecutiou may issue for snch instalmonts as hilvc bc- 
due, with interest thereon and the costs of judgment; and 
:ver any other instalmcilts 1)c.comc due, esm11lio:l may in like 
er be issued for the collcction and cnforcemelit of tire same. 

TITLE XI. 

~Suhinitting B , ~ ! ~ o c r r s y  ? s i l l o ; ~ i  rlciioit. 

Ssa. 63. Oootrovorsy bow submitie8 witboot action. 
54. Ju igmcn t  the same na other cnsel, lbot mitrout costs. 
65, Judgment may ibo enliirceii ur iq,pe:%iud f rom us iu nn notion. 

SEC. 53. Partics to u 

containing the facts 
subject of an action 

sent a submission of tho finme to 
diction if an action had beell 
afildad that tile controversy is 
faith, to determine the rishts of 
upon hear w d  determine the 
if an action wcre dcpeni.liug. 

SEC. 54. Judgment slinli hc entered in the 
other cases, bnt without costs for any 
Tho case, the submission, and a copy 
tute the judgment roll. 

SEC. 56. The judgment may be e~l for~cd in the same manncr as 
if it had been rendered in an action, and shall in the samo mnnuer may be en- 

loiced 07 Dl'. 
be subject to appeal. i,oriea cram. 

TITLE SIII. 
M~cnner of giv6zg and entesng Jur:giment. 

,c. 86. Judgments in trial by jury, r h c n  entered. 
6 7 .  Gas? r r~er red  for nrrinmr;lt. haw brouglit before the conrt. 
63. T i l e u  judginent a B i l 1  bo given far debndant. 
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TITLE 18, SZC. 60. J u d g ~ ~ o n t s  i n  action for tho recovery of personal proporty. 
- -- -- 60. clerk to hoep "j81dgmenl" book. 

61. . ~ ~ d r n e t ? t  roll and what canstimtes it. 
62. Judgalent rben docketed and wilen n lien on real proporty. 
63. Judglnellt Iton dockel. 

, 64. Satisft~ctian when to lie entered in lien docket. 

J , , ~ ~ ~ ~  in SEC. 5 6  When a trial by j~ l ry  has been had, judgment shall be 
171 &rc:,,b 1,r ,,,,, ,,,, eutered by the clerk, in oonfor~nity to the verdict, wlthiu four days 
~ ~ ~ t c ~ . e .  after the rendition thereof, uuless an affidavit or stateruent of 

grounds for a new trinl shnll be filed, or unless the court oriler the 
case to be reserved for argument or further considcration, or grant 
a stay of proceedings. 

! SEC. 57. X'hen the cnse is reserved for ar~ument  or further con- 
nwIn,crn lo sideration, as mentioned in the last section, it may bc brought by 
1,e brougllt 
i30mze ..,,rt. either pilrty before the oourt for argument, at the first special term 

tharcnttor. 
Juilgrucnt ,,, ,,,,,,. Siic. 53. If a set-off estal3lishcd at the trial exceed the plaintiff's 
:hut, demand so estal-ilishctl, judgment for the defcndaut shall be given 

for the excess ; or if it appear that the clefendaut in entitled to any 
other afirmative relicf, judgmont shall be given accordingly. 

J'.ae'n-tin SEC. 69. I n  an action to recorer tlie ]>osseasion of personal neti<" hr  
t i l o  reoovorr property, judgment ibr the plaintiii' may be for the po~sessioil, or 
$,,Ci;O";" tile value thereof, in cnse a delivery cannot he had, and damages 

for the detention. If the proporty hare bee11 deliveretl to the plain- 
tiff and tbo clefendant claim a return thereof, judgment, for the de- 
feudnut may he for a return of the property, or the value thereof, 
iu cnse a return oaanot be had, and damages for takinz and ~ritllhold- 
i ~ ? g  the same. 

C'errtor*e~, SEG. GO. The clerk shdl keep among the rocords of the court z 

I 

pleailings or copies thereof, 
a d  a c o i , ~  of the jndgment, wit11 any rerilict or r?por:, tlie offer 
of the *drSc:ndnut, bill of cxccptions, and all orders relating to a " 
clansre of 1,arties.or in auv \<nv involviii'r the merits nnil ncceq - ,  " ., .. ~ -~ ..-... 
ssrily affecting tile judgment.. 

i, 
snnment8, ,,,,, SEC. 62. 011 filing a ~uclgrnentroll, jrtdpinent sllall be docketed 
r.~',~~::: by the clerk of the oourt in the Cou~~ty wlicre it shnll ho rendered. 

~ ~ 

c u .  i;e;,,b. 2nd in any othor county, nl?on filing with the clerk of the district 
Biis; 1 Jo. 
.XI. court of such co~unty, a transcript of the origir~al docket, and there 

upon it shall hccomo a lieu 011 all the real property of the judg- 
ment debtor, not exempt froln execution, in auJ county where it 
sLnll be clockctcd, such lion shall extend to all the real property of 
the judgment debtor, oo\:.ncd by him at the time of clocietiug tilo 
jndgrneiit, or whid he may artclwnrds acquire until thc lien ex- 

ires lien shall continue for five years ,from the. time of the = 
P ! .  --- 
rendltlon of t h c  judgmont, ~ l e s s  it,be rev~ously satisfied. 

SEC. 63. The doclret mentioned ln t ! e last section, is a book J"'inmrnt lien docket. 
Jvhich tlie clerk s11dl keep in his office, to be cdled the "judgment 
]jen docket," with each page divided into eight columnns, a l~d  lleaclcd 

follows : Judgment debtors ; judgment creditors ; amount of 
juclgment; time of entry; \\,hen entered in judgnent book; ap- 
peals when takcn ; judgment of nppcllate court; satisfaction wlieu 

The names of' the judgment debtors shdl be entered in 
the docket in alplldotioal order. 

SEG. 01. Satishetion of a judg111ent shall be entered by the clerk ,rhcn s*tisf*efiOu t o  be 

in thc judglnent lien docket, when an eaecntiou sliall be returned e n t e r e ~  in 

&isfied, or upon an aclinowledgment of satisfaction filed vith the ""' ""'"" 

clerli, made in tllc manner of an ackno~ledgment of a conveyalice 
of real property, or made in the prcseuce of the clerk, or xrithin 
two years after the judyment by the attorney of record, unless a 
revocation of his authority be previously filed. TThenever a judg- 
meut shall be satisfied in fact, othernise than upon an execstion, it 
sl~all be the duty of the party or attonley to give such aciinoml- 
edgemeut, and upon motion the court may coulpel it, or may order 
the ent,ry of satishotion to be made without it. 

C H A P T E R  111. 
ESECUTIOXS. 

TITLE I. The Ezecuth. 
TITLE II. Procccdinys Supplementary to the &ecution. 

TITLE I. 

The Execution. 

SEC. 1. Exooutioo may issue in fire years. 
2. Ereoution a ler  five years, to bo issued on tho leave of court. 
3. Other judgments how esfarced. 
4. Diiierent kiilds of ereci~tiuus. 
5, Writ o r  execution; to mhom directed, ",hat to eontdo. 
G. Erccotion nay he ia-ued to Rng county in territory. 
7. To be roturllable in fiixty days. 
6. Erec~tion against the persou. in m!ut cases and when. 
9. Arrost,on oseoutiun; piintiff whon linbie Cor oosts. 

10. Property iinbla to  oxeation. 
11. Property assrnpt from cuecution. 
12. Simrin; mhcn to summon jurj, to try ri$t ofproperQ. 
13. Terdict, to be in !vritine,whem an indemnity t o t h e  slieriff. 
14. Eecs of sheriff jury, aod.wilnesses, by milom paid. 
k5. mithdran,ai of claim by clairnnnl beforo verdict. 
18. Sh-riW mag sell, notwitlistanding verdict for claimant, if indemnified. 
17. Rctnm of uvdrrtziking nrld prosecution tilercor by claimailt. 
16. Botieo of sale of real and porsar>zll property. 
10. PcnaltS for seillug witbout, defacing notice. 
20. Sales bow mado. 
21. -Tll?n defrndant msy retaio personal property levied 02. 
2%. ITrhrn siieriff ~ t m y g ~ ~ ~ ~ ~ ~  
23. Dclii.eiy of Properly to purchaser. 
2.L. Heal prorJel.ty whou and w~lero S U ~ ~ O C ~  to redemption. 
25. TYho iuay rodeom. 
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T I T L ~  ,, SEC. ZG. The11 nud on alint terms, jndgmanl debtor, or iien creditarredecmed, 
- 27 .  nedeoly~ion aRcr redemption. 

2s. ~ ~ ~ ~ ~ l ~ n ~ e r ,  wi,i.ir entilled to dced; deed to be appioveri by tile court. 
29. l 'oyu~cnr ibr rodemprion and teuder lhereof to nliolu made. 
30. Erilcmption !,Y lien creditom; modo of procedure. 
31. Ordcl. lo prment !vast* until timo of redemption enpirod. 
3.'. I'urcbascr snd  rcdeiuptiouvr wileu entilled to  rents, 
33, r ,labliay - oijudgmelii cveditor lo purcllnser in -so of eection. 
34. Colitribution amou:: judnment dcbtors 

- ~ .  -- 
tion for its enforcement as nrescrih&l ITJ st%iiltr 

~ ~~- 
1~ - i 

utw fire SEC. 2. After the lapse of f iw  ycars from cho entry ofjudgment, 
year' to  ire 
i,,,,a an esecution can be issued only by leave of the court, upon motion, 
:J~;;.~~~ mith pcrsonal notice to the dverse  party, unless he be absent or 
"0.. 2.x. nou-resident, or cannot be found to make such service, iu which 

case such .service may be made by publication, or in such other 
manllcr as tlie court sliall direct. Such lcave shall not be given 
unless it be cstablishcd by the oath of thc party, or other satisfb- 
tor,y p r o d  that the judgment, or some part thereoE, remains nn- 
satisfied and due. V h e n  the judgment shall linve becn rendered 
ill 3 jnstice's court, and docketed in the ofice of tlie clerk of the dis- 
trict coil$ such application for leavc to issilc an esecution shall be 
to tile district court of the county u.herc the judgment mas ren- 
rlnmrl 

ofher jud.- SPC. 3. V h e n  a judgment requires tile payment of money or the 
;:;;;,;eaF delivcry of real or personal property, the same may be enforced in 

those respects by esecution, as providediil tliis chapter. When it 
recli~ires the performance of ally other act, a certificd copy of the 
judgment may be served on the party, agninst whom it is given, or 
the person or officer mlio is requircil thcrcby or hy lav, to obey 
tlic same, and his obedience thereto enforced. I r h c  ref~lse he may 
bc pnnishcil by the court as for e contempt. 

TI,~.. kinas SEC. 4. Tllcre shall be three kinds ol. executions : one against 
;yo,,, the property of the jiidgmciit debtor ; another against his person ; 

: i i i r l  the third for the delivery of tho possession of real or personal 
property, or sucli delivcry with c1amagi.s for ~vithholding the same. 

i . Sec. 5. 'She w i t  of cxccution sllall be izsned in the name of the 
cll!im. United States, senled with tlie seal of thc court, ancl subscribed by 

the clerk, and sllall bc directed to the sheric or coroner vhen the 
sherill' i i  a party or iutcrested, and sliall intelligibly refer to the 
judgment, stating the court, the county where the judgment roll is 
filcrl, the nnlncs of the the amount of the jurlgmeiit, if it be 
i'or mo!le.,y, and the amount actually due thereon, mid shall rcquire 
the slleriir substantially as follows :- 

1. If it be against the prope.rty of thc judgment debtor, it shall 
require tile sheriff to s t':f the judgment mith intcrest, out of the 
personal propcrty of such a l.2' ebtor, and if suflicient pemonal property 
cannot be found, out of the rcnl propcrty b c l o i ~ ~ i i l ~  to him on the 
day n-hen the judgment was doclccteti in the county, or at any time 
ther!~-fi,:r r 

~ 

2. If it be against rcal or pcsoual property, in  the hands of per. 
sor~al rc~~rcscntatives, heirs, devisees, legatees, tenants of real prop- 
ertp or trustees, it shall require the sherir to satisfy tho judgment 
with interest out of such propcrty; 

3. If i: bo ng,zinst thc person of the  jndgu~ent debtor, it s'nnll re- -T~:cI_ 
,- I uirc . the s~er i l f  to arrest such debtor anil conlmit himi to the jail 
of tile county until he shall pay the judgment wilh intmcst, or be 
djack1argcd according to law ; 

A. ~f i t  1 . ) ~  for tlie dcliverv of the nosscssion of rcal or l?crsona,l . -&. - -" ~ ~ 

property, it shall require tlik sh~ri!; to deliver tlic yosswsi6n of the 
sa,ue, particularly dcstribing it, to the party cntit,ied tilereto, ancl 
may, : ~ t  t!le sarrie time, require the eheriir to satisfy any costs, 
charges, ilalna.~cs or rents aucl profits recovered by the sarnc jud$ 
went, out of the personal propcrty of the party against whom it 
was rendered, and tile value of i l ~ c  propcrty for ~\.Lich the jodg- 
rnent was recovered to be spccif~cil therciu, if a ilelivcry Lhdrcof 
callnot bi: hal ,  aud if su?licicni, perso~lnl propx:rty cnnuot be Iound, 
then out of the rcal property belonging to h i ~ n  on the day ~u-hen 
the jydgmout \-?as docketed in the county, or at any time there- 
after. 

SEC. 6. When the execntioil is against thc property of tlic j udg  :;,,n;,;':ic! 
mcnt debtor, it may be issued to ihz s!lcriK of any county in this   cur ion* Ill%v hc is- 

territory. \\Then it reciuircs deiivery of real or persona: property, it .%&I. 
shall bc issued to the shcriil: of thi: county whcrc rho property or 
some part thoreof is sitnnied. 1i;xecutions inay ba issucd at the cainc 
time to diiYereut counties. 

Sac. 7. Tlio shcriif sh:~ll iildorsc upoii a writ of cxccution, the 
.he,, JIG rcceivcil thi: samc, anil sue11 execution shall be re- 
le, ~{i:hiii sixty dnrs al'ter its receip: by tlie Elleriir to the 
xitll n,honi ilia j a J ~ w e n t  roll is filed. 
9. If thc nciion b; oilo in  hioh oh t i l e  de?cndant inight have 

arrested 2.; provicled Ly statuzc, an cseculion agnit;.;t the per- 
sou of t l ~ c  ji!c~~luent dchtor, 111;iy l~i: issncrl to  a:iy coui~ly vitliiu 
ilic inri;~lictiou of the conrt, aftcr the retnrn oC the esccatiou 

Ra,l;mablo 
in 'n d a  rs 

r \~cuLi"n  
FJ8,ililf tile 
, iC"b l~ , i ,  ill 
i h n f  <we; 
nu* \ci,,:". 

am';;* -..,',xu 9, his property, n:~s>tiifid in rrhole or iu part. 
b.,.~. A person arrestcd oil c~ecuiion sllnll be iiiiyriso~~ed ~;~;:l,,"" 

within the jail. or the liberties thereof, and lropt nt iiis oivn expense 
until satisfaction of the escci~t,lon, or his Ic,~+l discharge, but the 
plaiiltiW aL:ili be liahl.z, in t l ~ s  1il.j~ inst,l.nce, Jbr such ciqensc as iu 
otlter cases of arrest, in tilo same ma!iiicr and to, thc same extent 
a.; lxescriheci in sectioqs 103 and 104 of chapter one. 
SGC. 10. All propcr:y, rznl nnil porsoual, or the judgment debtor, zg ,i;:P,; 

xot crenipt by 1:iv-anLI ~v.hic!i is 1i:rblc to mi :~tr.xcLmcnt,, sI1:ill be . . anblc t,o uxerL~'ion. L'util a levy, property &all not be ai'fccted 
by the eseci~tion. 

Sec. ii. TI12 E~lio\vi , i~ Irrilparrj. sliall bc exempt from execotiou, ; ; ; ~ r l y ;  

OLICcg6 n i  lierci:1 oliierc!;e s~)~:i:inllr ~)fovidcd :- ~10enti011. 
" 

1. ill1 w~:~r i l~g  ipl,xre: oi'ovcry pcrson or hznily; 
9 . rP, ~ l e  n:ls.c~llon;~o~~i librlvrp and school-books o l  ovorg iudiviilual 

: ~ n d  :;i:i'ily, ~ ~ no: azcociIin;r ii: value oil- l~mi~lrecl artd i : ty  dollars, 
ancl ni l  L:;rnil:. liiciures. - 

3. Ti,; !.:.:.I; :lou;c:ioid, ten ~ r i t l ~  t h i r  flceces and t!le yarn ,, ,,ui 
or ci& ;u:~~lal:+:l~~rerl tlr,:rofron:, t ~ ~ u  co\vs, iirc swine, and pro- 11 ,lo. 871; 3, Denio 119. 
visiou a.r:l !',lcl b y  Lhc ooulfortnbie s~~bsistcncc of such househol~ler 
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TlT1.El. 5. The tools, implements, material, stock, npllaratns, tram, :-e.. 
?-=--~= 

hicle, horses, llarness, librnry or oti~er things, to enable ail)- perso!> 
to carry on the prokssion, trade, occupation or bnsiuess in n.liicl! 
such pG~son may be wholly or principally engaged, ~ i o t  esceediiig 
in vnlnc ibur hnndreil dollars; the vord team in this subdirision 
shnll Be construed to mean eithfr one yoke of oxen, or a pair of 
horses or mules, as the casc may be ; 

6. A suffic~ieilt quant,ity of hay, grain, ancl feed for 1ieel:ijng for 
three months, the ani~nals mentioned in t l ~ e  scveral eu!.,dirjsions 
of this section as exemhted from execution. But no article of pro- 
perty mentioned in this section shall be rsempt from on exccntiou 
issued on a jorlgmcnt., recovered for its price, o r  npon a mol.tgagc 
thcreon. 

, ,  SEC. 12. 7Vhcn personal property shall be scized by 5-irtne of 
of P.=P~;~Y. any exccntion, and any person other than the defenllant, shall 
F//FU. 

claim such property or :my part t.hcreo6 and shall give ilotice there- 
of in miting, thc sheriff may summon from his county six persons, 
qualiiicd as jurors between the parties, to try the validity or the 
claim, giving five days' notice of the time and placc of the trial to  
the plaintiff in the execution or his attorney. 

Ti i t t en  vei- 
nict rianod SEC. 13. l'hesheriff, at the request of either party, shall summon 
by foreman witnesses and compel them to attend ancl give testiinony, and he 
831 hdem". 
Itrt,.hl.l.i~ shall administer the ncceesary 08 th  to thc jurors null n-itnenscs. 

On the trial the defendant. ancl the claimant mny be exnmiccd Ily 
the p1,lni~tiff as ~vitnesses, and theverdict of such jury being ren- 
dered in writing, and signed by the foreman, shrill be a fnil inilcm- , 
nit to the slicriif, p~oceecliug in accordance therewith. 

".:-sorsher- ~ E C .  14. The shenff, jury and witnesses sllall be alio\vcd thc iikc j'lry, PIltl 
:;,s,,.,i>r fees, as for similar cases in the district court, and sliall he pnid 1,y 
"3 P'""1 tlic claimant if the vcrdict is nwiilrt him, ot,her~r-ise by thc plnintlil, 

and tlie sheriff may levy all such costs, npon thc ;oods auii cL:it- 
tels of the party made liable to pay them, as on cccution. 

!"lFa~a! Sxa. 16. If at any time before the jury return], t11c clnjmnnt with- 
ib jrn.  

clra~v his clnim, thc trial shall procccd no furthcr, and tlic c1:dmnnt 
~11:111 pay tbc costs of such nnfinisbcd trial. 

'""'"sot I S  IIY Ssc. 16. Nutn,itliitaudingtlic vcrdict of the jury bc !or. the c l ~ i m -  
~ r t r h i n g .  a.nt,,yet t,Lc sheriff shall proceed to sell thc property seizi;~l i n  Fni.is- 

faction of the esecntion, if thc plaintii tender to hiln n n-ritten un- 
dertaking, esecated by two or moro gooil iinil snniiient .;l:retics7 
re8idents of the count,?, in donble tlic value of tlie pmyc~l,y, tn thc 
cilbct that he will iuilemnify the sherifi' a s i n s t  all di-ni:igcs nnfl. 
costs, which he may sustain in conseqnencc: of the scizlire :ma s:iIr: 
of sucll property, anil moreover, that he will pap to n?ly per.on or 
persons clairnil~g title to such propcrty, all <inn:agcs 7rhlci1 lic or 
they may sustain in consequence of such seizure anil sale. 

";1u13 of SXC. 17. If such unilcrtaking be given, it shall be retnrried by , , , , t l ~ r ? ~ k i i ~ ,  
i the sheriff, together ~vith the esecntion, and iiled with t!ii, cleric 
:::::EL '" vho issnc(1 the exrcntion, and t l ~ c  clnimant may proseclltc hi: s l~ i t  

upon snch uuderta!ii~~g, ancl recover sue11 ilamagrs ns a jury n1n.i 
BSSe8.3. 

"ofice of Sac. 18. Before tlie sale of property on csecnti<)n, notice tlicreoi 
? j l l ~ .  

shall be given as follo~vs: 
1. l n  case of personal ~~oper t ) ' ,  by postin: \\#ritterr or ]?ri:l'c~d 

liotice of tlie time nncl place of sale, ill thrce pu?rlic places of the  

col1nt.v whore the salc is to take place, not less than ten days sue- ~ r . 1 1 -  -- 
cessivdy ; 

2,. Incase of real property, by posting a similar notice, particu- 
lnrly describing the property, for four weeks successively, in three 
pliblic pl:wes of the county, Ishcre the property is situated, and 
also where the property is to be sold, and publishing a copy 
thereof once a mock, for the same period, in a newsllaper of the 
colnitv. if there be one, or if there be none, then in a newspaper 
Gbliihed nearcst to t h e  place of sale; 

SEC. 18. Any officer sclling without the notice prescribad by the Pennlty for 
Selling ni:h- 
Y l l t  Or deb- last section, shall forfcit one hundred clollars to the party qgrieved, elug notieo. 

i n  adrlition to his actual damages, and a person ~vilfully taking -.- .... ~ 

down, or defacing the notice -posted, if dine before the sale or 
satisfaction of thc esecution, and without theconserlt of the parties, 
shall forfeit fifty dollars to the party aggrieved, but the validity of 
tho sale shall Got be affected hy  either act. 

SEC. 20. A11 sales of property under execution shall be made b 2;:. hoorr 

auction, betveen nine c?cldck "in the morning and sunset. After 
sufficient property has been ,sold to satisfy the execution, no more 
sliall be sold. Neither the officer holding the euccution, nor his 
deputy, shall become a purchaser or be interested in any purchase 
at such sde. When tlic sale is of personal property cnp~ible of 
manual delivery, it sliall he w-itlria view of those who attend tho 
sale, and be sold in such as are likely to bring the highest 
price, and when tllc sale is of real property, and consisting of 
several kuonrn lots or parcels, they sllnll be soid separately, or 
whon a portion of such real property is claimed by a tliird pcruon, 
and lie requires it to be sold separately, such portion shnll be thus 
sold. Sales of real propcrty shall bo made on the premiscs, if occn- 
nicd bv the defendant or any person holding under him, otherwise 
Auch &lcs shall be made at i h i  house door.- 
SEC. 21. When the sireriff shall levy upon persolin1 property by %: ;;;: 

~%-tue of an esccnt,ion, he may permit the defendant to retmn tlie ,,,is loyien 

snmc, or any port thereof in hi possession until the day of sale, EG 
upon the defcndnut exccoting a written undertaking to tho sheriff acfcnannt. 
with suEoicnt surety, in rlouble the val.lne of such property, to tllc 
efiect that it shall be delivered to the sheriff at the time and place 
of szlc, and for noa-delivery thcreof, an action may bc maiutaiued 
noon such undertnkijlg by the sheriE or the p la in t3  in the - " 
ekecntion. 

SIE. 22; If at the time appointed for the sale, tho sheriff s l lo~ld  * O S t P O l l h  
mellt of sale 

be lncveoterl from attending at thc place appointed, or bci~lg pres- by iheril: 

cnt shoulrl deem it for the advantage of all concerned to postpone 
tho salc Eor want of purchasers, or other snffic~ent cause, he may 
pustpq:ic the snlc not exccccli~ig one mcek, next after the day all- 
polnt,cd, and RO Jrom time to timefor the like cause, giving notice of 
cvcry adjoul.nrnent by i>ni>Iic proclamation, made at the same time. 
SEC. 23. 13Tl~~n the ~jurehaser oi' any personal property capab!e g$;;,g 

of maiinnl ~lclivery, sliall pay tho purclinse money, the sheriff , ~ , ~ n , ~ ~ r .  
shall deiircr to hi111 tlic property, and if desired shall g v e  h ~ m  a 
sertiAc:atc of thc snlc nncl payment. When such pcrsonal propcrty 
shnll not be cnpahlc of manual delivery, the sheriff shall esccote 
niiil deliver to tho purchaser a certificate of sale and payment. 
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TITLE I. SEC. 24. Upon a sale of real property, when the estate is less ---- 
h e ,  ..,, than a leasehold of two years' unexpired term, the saleshall be ab- 
whcn 
,,bj,,, ";; solute. I n  all other cases the real property shall be suljject to re- 
=ede?wtion. demption, as provided in this chapter. The s l i e r3  shall give to 
Certlbonte. the purchaser a certificate of the sale, containing : 

1. A partioular description of the property sold; 
2. The price bid for each distinct lot or parcel; 
3. The whole price paid ; 
4. When subject to redemption, it shall be so stated, a duplicate 

of which certificate shall be filed by the sheriff with the recorder 
of deeds of the county. 

BY ahom SEC. 25. Property sold subject to redemption, as provided in the propert3 
m y  be re- last section, or any part sold separately, may be redeemed in the 

8 lieomed. manner hereinafter provided by the following persons or their suc- 
cessors in interest: 

1. The judgment debtor, or his successor in interest, in the 
whole, or any part of the property ;[l] 

2. A creditor hwing a lien by judgment, mortgage or otherwise 
in the property solcl, or on some share or part thereof, subsequent 
to that on which the property was sold. 

The persons mentioned in the second subdivision of this section. 
after having redeemed the property, are termed redemptioners. 

' 

Jodgnent , SEC. 26. The judgment debtor or lien creditor may redeem the 
;&;:;gE property from the purchaser within three months after the day of 

sale, on paying him the amonnt of his purchase with ten per cent. 
thereon in addition, together with the amount of any taxes which 
the purchaser may have paid thereon after the purchase, and if the 
purchaser be also a creditor, having a lien prior to that of the re- 
demptiouer, the amouut of such lien with interest. 

" d ~ m p t ' ~ ~  after re- SEC. 27. If the property be so redeemed by a redemptioner, 
d-mution. either the judgment debtor or any other lien creditor may within 

sixty days after the last redemption, again redeem i t  on paying'. 
the sum paid on the last redemption with interest, and the amount 
of taxes which the last redemptioner may have paid thereon, m d  
unless his lien be prior to that of such last redemptioner, the 
amount of such lien with interest. The property may be again, 
and as often as the judgment debtor, or any lien creditor or re- 
demptioner is disposed, redeemed from the last previous redemp- 
tioner, with+ sixty days after the last redemption, on paying the 
sum paid on the last previous redemption, with interest, and the 
amount of any taxes paid thereon by such last redemptioner, and the 
amount of any liens held by such last redemptioner, prior to his 
o ~ m ,  with interest. Notice of redemption shall in all cases be 
given to the sherx. 

;:;'" SEC. 28. If no redemption be made within t1,lree months after 
J ~ D P ~ O V ~ ~  by the sale, the purchaser shall be entitled to a conveyance; or if so 
tile a1striot 
. redeemed, whenever sixty days shall have elapsed, and no other 

redemption has been made, and notice thereof given, the time for 
reden~ption shall have expired, and the last redemptioner shall be 
entitled to a sheriff's deed. I F  the judgment debtor redeem, at any 
time before the t h e  for redemption expires, the effects of the sale 

[I] Z Ten.  5 0 1 ;  15 do. 248; 22 do. 118; 3 Barb 90; 1 Barb GI. 53. 

shall ae zermlnated, and he be restored to his estate. The sheriff m1.E ,. -- 
before delivering La deed to any purchaser or redemptioner, shall 
submit the same to the district court for the county in which they 
lie, for its approval, and if there be no irregularity in the proceed- 
ing, concerning the sale: such court shall indorse thereon its ap- 
proval, and thereupon the sheriff shall deliver such, and to the 
person entitled to the same. 

SEC. 29. The payment for the redemption of property may be P a p e n t  for 
made to the purchaser or redemptioner, as the case may be, or for ~ ~ m f ~ ~ r  

him t o  the officer who made the sale ; and the tender of the money g;g',,,b" 
shall be equivalent to payment. 

SEC. 30. A lien creditor, seeking to redeem property, shell pro- Redemption 

duce to the officer or person from whom he seeks to redeern, and Zedibr,i;"" 
serve with his notice to the sheriff: 

1. A copy of the docket of the judgment under which he claims 
the right to redeem, certified by the clerk of the court of Lhe 
county where the jodgment is docketed; if he redeem upon a 
mortgage or other lien, a note of the record tbereof, certified by 
the recorder; 

2. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself, or of a subscribing ~vituesu 
thereto; and 

3. An affidavit bv himself, or his agent. show-ine the amoiult - .  
then actually due onUthelien. ' 

SEC. 31. Until the expiration of the time allorved for redeinption, 2:; wa8k 
the court may restrain the commission of waste on the lxoperty, tin t h o  

by order granted with or w i tho~~ t  notice, on the apl>licaiion of the rclicm~tion expires. 

purchaser or judrmeut creditor, but it shall not lie clecmed waste 
?or the persoi<in rossession of the property at tho time of sale, or 
entitled to possession afterwards, during the period allonred for 
redemption, to continue to use i t  in the same manner in n4lich it 
was previously used; or to use it in the ordinary course of hus- 
bandry; or to make the necessary repairs to buildings thereon; 
or to use wood or timber on the property therefor; or for the re- 
pair of fences ; or for fuel in his family Ivhile he occupies the 
property. 

SEC. 32. The purchaser from the time of sale until a redemption, ~~~~n~~~~ 
and a redemptioner from the tilue of his redemption until another i:~,,ti,,'r'- 
redemption, shall be entitled to receive from the teuant in posses- ;;g eg 
sion the rents of the property sold, or the value of the use and rents. 
occupation thereof. 

lability of SEC. 33. I F  the purchaser of r ed  property sold on execution, or L' jrdwient 
his successor in interest, be evicted therefrom in consequence of orcfiitor to 

purchnrer in irregularity in the proceedings concerniug the sale, or of the rerer- ,,,,,f ,,i,. 

sal or discharge of the judgment, he may recover the price paid 
withinterest, from the judgment creditor. If the recovery be in 
cousequence of the irregularity of the proceedings concerning the 
salc, the jrtdgment may, by orcler of the court, upon notice to the 
debtor, be revived, and a new execution issued for the price paid 
on the sale with interest. Such judgment shall be a lien on the 
real estate of a judgment debtor, only from the time of its revival. 

SEC. 34. w h e n  property liable to an execution against several g",gtti,";oD, 

persons is sold thereon, and more than a due proportion of the j ~ a p e n t  
debtors. 
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TITLE ~p 2. judgment is levied upon the property of one of them, or ,one of 
them pays without a sale, more than his proportion, he may com- 
pel contributions from the others ; and when a judgment is against 
several, and is upon an obligation or contract of one of them as 
security for another, and the surety pays the amount, or any part 
thereof, either by sale of his property or before sale, hemay compel 
re-payment from the principal. I n  such cases, the person so paying 
or contributing, shall be entitled to the benefit of the judgment to 
enforce contribution or re-payment, if within thirty days after his 
payment, he file with the clerk of the court where the judgment 
was rendered, notice of his payment and claim to contribution or 
re-payment; upon filing such notice, the clerk shall make an entry 
thereof in the margin of the docket where the judgment is entered. 

TITLE 11. 

ProceetZings Supplementa~y to the Execution. 

Sec. 35. Order to examine iudt-meat debtor. " " 
36. Examination of judgment debtor. 

40. Credit& msy exhibjt alleg.ations to  gs&iihoe. 
41. Answer of garnishee, consequence of default. 
42. Judrment against wrnishee. 
43. witbin creditbr mav'except to ~rarni&aa's answer. 
44. Crcditor may denp such i n s w 6 ,  and issue thereoa 
45. Judgment against garnishee: his allom~nce for trouble. 
4G. When wrnishee mav disoharee himself. 
47. Examination of iudhment deGtor or claimant. 
48. Costs of judgment ;editor and garnislrae. 
43. Exeontion, 11ow issued against garnishee. 
50. Certain earnings ofjudgmenl debtor exempt. 
61. Public officers not liable to answer as garnibhoe. 

order to  ex- SEC. 35. After the issuing of an execution against property, mcl 
amine jUdK- 
meutdcetnr. upon proof by affidavit of a party, or otherwise, to the satisfaction 

oi'the district court, or any judge thereof, that the judgment debtor 
has property or effects which he unjustly refuses to apply towards 
the satisfaction of the judgment, snch court or judge may, by an 
prder, require the judgment debtor to appear and answer under 
oath concerning the same, before such court or judge, or before a 
referee appointed by such court or judge, at the time and place 
specified iu the order, the place to be within the county in which 
tlic judgment debtor resides, and disobedience to sucll order may 
be punished as for a contempt. 

Eramination SEC. 36. The judgment debtor on his appearance, may be ex- 
alllilled on oath concerning his property, ancl his answers reduced 
to writing, and filed with the clerk of the court, by vhom the ese- 
cution was issued. Either party 1?ay also examine witnesses in 
his behalf, and if during snch examnation, any property, rights or 
credits of such judgment debtor, not exempt by law be discovered, 
they may be levied upon by execution. 

~ n d ~ e  may SEC. 37. Instead of the orcler requiring the attendance of the 
isme war- . 

a ar. judgment debtor, as provided in the last two sections, the court 
or judge may, upon proof by affidavit of a party or otherwise, to 
his satisfaction, that there 1s danger of the debtor l e a ~ i n g  the 

territuLy, ,,, ,,ncealing himself, and that there is reason to believe TITLE a 
he has property which he unjustly refuses to apply to snch jitdg -- 
merit, issue a warrant requiring the sheriff of any county where 
such debtor may be, to arrest him and bring him before the court 
or judge; u on being brought before the court or judge, he may 
be examine $ on oath, and if it then appear that there is danger 
of  the debtor leaving the territory, and that he has property wh~ch 
he has unjustly refused to apply to such judgment, he may be 
ordered to cuter into an undertaking with olle or more sureties, 
that h e  will from time to time attend before the court or judge as 
may be directed, and that he will not, during the pendency of the 
proceedings,, dispose of any portion of his property not exempt 
from execution. In  default of entering into such undertaking, he 
may be committed to prison by warrant of the judge. 

SEC. 38. After the issuing of execution against property, any sheriff '8 re. 

person indebted to the judgment debtor may pay to the slier~ii'tlle cerl't, pilien 

amount of his debt, or so much thereof as may be necessary to a "'icha'ae. 

satisfy the execution, and the sheriff's receipt shall be a si~fficient 
discharge for the amount so paid. 

Szc. 39. After the issuing or return of an execution against pro- Examillation of p e r ~ o n ~ ,  

perty of a judgment debtor, or of any one of several debtors in n o..lildebted ; 
the same judgment, and upon an affidavit that any person or cor- to judgment 

debtor. 
poration has property of  such judgment debtor, or is indebted to. ;:;;;mr~ 
him in an amount exceeding twenty-five dollars, the district court, summonea 

or ally judge thereof, nlay by an order require such person or cor- tc, 
poratio~, or any oflicer or member thereof' to appear at a specified 
time and place, before such court or jv.dge, or a referee appointed 
by such court or judge, and auswer coucerning the samc. If be- 
fore a referee, the examination shall be taken by the referee and 
certified to the court or judge. The court or judge may, also, in 
their discretion, require notice of such proceeding to be given to 
any party to the action, in wch manner as may seem to him 
proper. 

SEC. 40. A t  any time after the makiug of such order, the judg- gyg",4",";;. 
ment creditor may exhibit written allegations and interrogatories ditor to 

touchiilg the property, stock or credits of the judgment debtor in g"rnishee' 

the possession of, or held by such persoil or corporation as garni- 
shee, or debts owing to the judgment debtor by him or it, ancl 
such garnishee shall be required to make full, direct and true 
answers to the same on oath. 

SEC. 41. On the day when the garnishee shall be required to Answer 
gnnishee. 

attend before the court, judge or referee, he shall exhibit on oath 
his answer to the allegations and interrogatories of tho judgment 
creditor, unless for cause shown a further time shall be allowed; 
in default of such answer the judgment creditor may take judg- 
nieut by default against him, or the court or judge may punish 
him as for contempt. 

SEC. 42. Such judgment by default may be proceeded on to Judgment 
5nal judgment, in like manner as actions against defendants, but 
no final judgment shall be rendercd @nst the garnishee for a 
greater amount than that specified in,the execution. 

SEC. 43. The judgment creditor may except to the arlswer of creditor 
may eaeept 

any garnishee for insufficiency, and if tho same shall be judged 
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TITLE 2. insnffieie~lt, the c o ~ ~ r t , o r  judge may allom the garnishee to amend ===~ ~ - 
to w u -  Iris answcl; in snch iime and upon such terms as shall be just, or iihce'r m,. 
. tilo jrtdgment creditor may take judgment by decault, or move the 

couvt or judge to attach the body of the garnishee to compel a 
suiiicicnt answer. 

neai~loran- %KC. 44. The judgment creditor may deny the answer of the ssor. 
garnishee in whole or in part, and tlie issue shall be tried as or- 
dinary issues betwoen plaintiff and defendant. If the anslyer of 
the garnishee be not excepted to or denied insueh time as the court 
or judge may deem propcr, it shall be taken to be true m d  suffi- 
"ion+. 
".U..". 

Judgment 
against SEC. 45. If  by the auswor not excepted to nor denied, or if upon 
s . L I ~ ~ ~ ~ ~ ~  ,!:,, ; trial it shall appear that the garnishee is possessed of property or ,,)* 

m e  mr effects of the judgment debtor, or is indebted to him, the value of trouble. 
such property or efrccts, or of the debt, being ascertained, judg- 
ment mny be rendered against the garnishee for the proper amount 
in moncy, but if such clcbt be not yet clue, execution shall not be 
a\varded against the garnishee until it becomes due; and in such 
cases the court xnay lnalic him a reasonalile allowance for his 

How gnm. 
tronhlo in nnswcring, to be paid out of the fund in his hands. 

i:eec SEC. 46; T I T h ~ i ~ ~ v e r  any  roper$, effects, money or debts be- 
din:ilaypi. longing or owing to the judgment debtor, shall be confessed or 

found by the court, judge, referee or jury, to be in the possession 
of the garnishee, he may at any time before final judgment, dis- 
charge himself hy deliviring the same to the sheriff. 

Examination 
uldebioi. SEC. 47. The judgment debtor or claimant may be required to 

attcn(1 before the court, jnclge or jury, for the purpose of giving 
any necessary information respecting the pronertv or effects a l le~ed  

0 to be in tile posesslou of ihc garnish&, iud"may be thereupon 
", .,,. esnmiucd on 03th eoneerniuq the same. 
~ ~. 

*itor a SXC. 48. In  all eases of controversy between the judgment credi- 
S"niallcc. tor and gnrcisl~ee, the parties may bo adjudged to pay or recover 
EreCotion 

costs as in ordinary eases between plaintiiFnncl defendant. 
nsnima gar. SEC. 49. Eseentioi~ may bc issued to collect any judgment Ten- 
o ~ ~ I , ? ~ .  dercd against a garnishee, as in ordinary cases of.jud=ment against . ~ .  . - - 
,,,,~ro deibntlants. 
I c SEC. 50. Theearningsof a judgment debtor for personal serviceg 
Iudgmciit at any time mithin sixty dxg-s ncxt preeedi~~g the jndgmcnt against 
ompt. a garnishee, shall not be included in such juclg.mcnt, when it shall 

~~ - 

bo mnde to appear by the affidavit of h e  judgment debtor, or 
otllerwise, that such earnitigs are necessary for the use of a family, 

rubli0 06- supported wholly or partly by his labor. 
car. ..t ii.. SEC. 61. 1;o territorial or county treasurer, sheriff, constable, or 
l l l i  t o  m- ,,,,,, ,,,. other public oEcer, sllnll be liable to anslvcr as garnishee for mo. 

ne js  in his possession as wch public oficer, belonging to, or elaim- 
ed by any judgment debtor. 

C H A P T E R  I V .  
OF EVIDENCE. 

TITLE I. Of t l ~  Competency of TiGtnesses. 
r . Of the 3Tuizner of Comnellino the Attendance of  TlGfnesses. ----- 
Tn.~z . I I I .  & ~zanxinati& of w'itnes&s. 
L ;  . Of Depositions taken in the [rerritoy. 
TIZ'LE V. Of Depositions talien out of !l'erritory. 
TITI,E TI. Of Proceedinys to Pwpetuate Testinaony. 
T ~ L E  TTII. Of Pi.ovisioi~s Relatihq to Records, Documents and othe~ 

IVritings. 

TITLE I. 
Of the Competency of Witnesses. 

sac. 1. Vant  of religious bcliefnot to disqualify. 
2. Bnt belicCin Supreme B c i n ~ ,  vlio will punish perjury, nrcersarr. 
3. No person to be excludcd on account of interost. 
4. To rvliom last scctian inapplicable. 
5. Conrictioti fur crime to affect credibility only. 
6. Persons incomnctent to testih. 
7. Oertain personsnot to be examined. 

111 

TITLE 
=--- 

SEC. 1. No person if otharwise competent, shall be disqualified 
froin bcing a wit~~ess on account of the want of religions belief. 

S I ~ .  2. Every person believing in the existence of a Supreme ,,,, rcl,, 
I Being, ~vho  will punish false swearing, if otherwise competent, may si*m hciict 

nEcFssill9. 
be a witness in any action or proceeding. 

SEC. 3. NO person offered as a witness shall be excludcd from cmnretencr 
giving evidence by reason of his interest in the event of the action. Of wi"'c's. 

SEC. 4. The last section shall not apply to a party to the action, ,..,, ,,,, ; 
~ r n f  GhG, nor to any person for whose immediate benefit it is prosecuted or 1 " a82'14IlaiL. 

clefcnded. When an assignor of a thing in action or contract is m7.' 

examined as a witness on behalf of any person deriving title 
through or from hint, the adverse party may offer himself as a wit- 
ness to the same matter in his own behalfr and he shall be so re- 
ceived. But such assignor shall not be admitted to be examined 
in behalf of any person deriving title through or r o n l  him, against 
any executor or administrator, 

SEC. 5. NO person offered as a witness shall be exeluded from ,,,,,,,, 
giving evidence, by reason of conviction for crime, but such eon- E,;'m%;: 
vietion may be shown to aflect his credibility. ncsl2 eiedi- 

SEG. 6. The following persons shall not be competent to testify : in. 

-, 1. Those who are of unsound mind, or intoxicated at the time of ;;g:;:;;; 
their production for examination ; 

Z.'Cl1ildrcn ur~cler ten years of age, who appear incapable of re- 
ceiving just impressions of the facts respecting which they are es -  

I amined, or of relating them truly ; 
I s 3. Negroes, mulattoes and I~d ians ,  or persons one half or more 

I 
*' of Indixu blood, in an action or proceeding to which a whit: person 

is a party. 
SEC. 7. In  ordel: to encourage confidence, and to preserve i t  in- P , ~ ~ ~ s  not 

violzte, tho follolrnng persons shall not be examined as witnesses : :,",kP 
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TITLE 2. 1. A husband shall not be examined for or against his wife, nor -- 
- a. \,rife for or against her husband; nor can eitl~er, during,n~arri:,~e 

or afterl;.ards, he, mithout tho consent of the other, examlned as to 
any coinmnuication made by onc t o  the otbcr during marriage. 
But this exception shall not apply to a civil action or proceeding 

b y  one a3ainst the other; nor to a criminal action or proceeding 
for a crime committed by one agaiust tllc othcr ; 

2. A n  attorney or counsellor shall not, without the cousent or" 
his client, be examined as to any communication made by the 
client to him, or his advice given thereou in the course of profes. 
sional employment; 

3. A clergyman or priest shall not, without the consent of the 
person mnliing the confession, be examined as to any coufersion 
uiade to him in his professional character, in thc coursc of cliscipliue 
enjoined by the church to which he belongs; 

4. A r~~111ar physician or snrgeou shall not, without the consent 
of Iris patlent, bc examined in a civil action as to any information 
acquire41 in attending such patient, which \\-as necessary to enable 
l~ilil to l~rcscribc or act for the patient; 

5 .  A public oficer shall not be exnmineil as to commiinicntions 
marlo to 11im in oficial confidence, mhen the public intcrcet would 
sulkr by the disclosure. 

TITLE IZ. 

J(an7zer of Compelling fie Attendance qf Ti%tnesscs. 

SEC. 8. Vitnesses not compelled to attend. 
9. Subyccna, its nquisites. 

lo .  Puhpw~a, how issucd. 
11. Pubpmna, bow served. 
12 13. l'elrons in court may be compelled to testify. 
14. Penaltr for diereeardine suboans. . - .  
15. d t tnc l~mcn t ,  when to issue. 
16. Ordcr to esnmino a prisoner. 
17. Order, IIOW obtained. 

'men SEC. 8. No person shall be obliged to attenrl as n witness before 
p~lled to at- 
. anj- court of record, jydge, justicc of the peace, commissioner, ref- 

eree., or otherofficer, lu any civil action out of thc county in ~vllich 
he resides, unless his residence be ~vitbin tvcnty miles of such 
corn-t, judge, justice of the cacc, commiesioiier, refcree or other F ~ officer. And no person shal bc coinpellcd to attend as a witness 
in any cir-il action or proceeding, unlcos tlic fees be paid or tendered 
to him, which are allowed by llav for onc day's attendance as a 
witness, and for travelling to and retnrni~ig from the place \\,here 
he is required to attend, provided such fces l ~ c  demanded l ~ y  him 
at the time of service of the subpccna. 

subnaua. SEC. 9. The subpmna may requirc not only the personal attend- 
ance of the person to whoin it is directed, at a particular time and 
place to testify as a nitness, but .may also require liim to hring 
wit!] him any books, documents, or other things unclcr his control. 

now ilaud. S E L ~  10. The subpcena shall be issued as rollows : 
1. To reqoire attendance before a court of record, or a1 the trial 

of nu issue therein, i t  shall be issued iu the uamc of tlre United 

States, and be under the seal of the court, befqre which the attend- TITLE 8 ,  

ante is required, or in which the issue 1s pend~ng. 
9 'Po renuire attendance out of such a court, before a judge, jus- -. -- ?.~, 

tice of the pence, commissioner, referee, o ~ o t h e r  officer, authorized 
$0 administer oaths, or take testimony in any matter under the 
laws of this territory, i t  shall be issued by such judge, justice of the 
.,ace, commissioner, referee, or other o5cer before whom the at- 
icndance is required: 

3. To require attendance before a commissioner appointed to take 
testimony by a court of any other state, territory or, wuntry, it may 
he issued by any judge, or justice of the peace, IU places within 
;heir respective ju;id;ctions. 

SEC. 10. Such subpoeua may be served by any white person over 
eighteen years of age, by exhibiting and reading i t  to the witness, 
or by giving . him . a copy thereof, or by leaving such copy a t  the 
place of his abode. 

SEC. 11. A person present in court or before a judical officer, 
may be required to tcstify in the same manner as if he were in at- 
tendance upon a subpoena issued by such court or officer. 

SEC. 12. If any person duly served with a subpoena, and obliged 
to attend as a witness shall fa11 so to do, without any reasonable ex- 
cuse, he shall be liable to the aggrieved party for all damages oc- 
casioned by such failure, to be recovered in a civil action. 

SEC. 13. Such failure to attend, as required by the subpoena, 
shall also be considered a contempt, and upon due proof of the ser- 
vice thereof, the witness may be punished by a fine not exceeding 

Penalty lor 
di~regardin 
sul,p=nn. lf 
wen. Ma; 
i a  do. 147. 

fifty dollars. 
SEC. 14. The court, judge, justice of the peace or other officer, in nttaohment. 

such case, may issue an attachmcnt to bring such witness before 
them, to answer for the contempt, and also to testify a.8 a witness 
in the cause in which he was subpenred. 

SEC. 15. If the witness be a prisoner confined in a jail or prison ;z~t;;;: 

within this territory, an order for his examination in prison, upon ..,, 
deposition, or for his temporary removal and product~on before a 
court or officer, for the purpose of.being orally examined, may he 
issued. 

SEC. 16. Such order can only be made upon affidavit, showing order am 
the nature of the action or proceeding, the testimony expected from Obtained. 

the witness, and its materiality. 

TITLE 111. 

A party may examine his adversary. 
Plaintiff mny file interrogatories for discovery. 
Answer to interrocstories to be filed. 
Interrogator may &mine ad~erse party. 
Rebutting testimony. 
erroct or TS~USZ! to testiry. 
Testimony by sparty not responsive to the inquiries, may be robotted 

oath of the party calling him. 
Person for Wbonl  action is brought or defended, may be examined. 

by the 

SEC. 17. A party to an action or proceeding, may be examined ; ~ ~ ; ; e ~ ~  

as a witness, at the instance of the adverse party, or  of one of several oaror,ar,.~ 

8 



114 OF EVIDENCE. 

TITLE 4. advemeparties, and for that purpose may be compelled in the same --- 
manner, and subject to the same rules of examination as any other 

a..r, ns.; witness, to testify at the trial, or he may be examined on a com- 
8 Comst.459. mission. 
t SEC. 18. Instead of the examination being had at the trial as pro- 
rics lor 
ai,,,,,y. vided by the last section, the plaintiff at the time of filing his corn- 

plaint or afterwards, and the defendant at the time of filing his 
answer, or afterwards, may file in the clerk's office, interrogatories 
for the discovery of facts and documents material to the support or 
defence of the action, to be answered on oath by the adverse party. 

ADSV~T to SEC. 19. Such interrogatories shall be answered, and such au- 
iot9rr0g8to- 
, swers filed in the clerk's office, within twenty days after the same 

are served on the pnrty interrogated, unless for cause shown a fur- 
ther time be allowed by the court, or judge thereof. 

Interrogator SIC. 20. A party to an action having filed interrogatories to be 
may 
anxino 2: answered by the adverse party, as prescribed by the last two sec- 
ye'"PP.rty. tions, shall not thereby be precluded from examining such adverse 

,arty as a witness at the trial. 
SEC. 21. The testimony of a party either upon an examination 

~t the trial. or unon interrogatories filed, may be rebutted by ad- - , " 
verse testimony. 

meet or SEC. 22. I f  a party refuse to attend, and testify at the trial, or to 
recura1 to be examined upon a commission, or to answer any interrogntories 

filed, his complaint, answer or reply, may be stricken out and judg- 
ment taken against him, and he may also in the discretion of the 
court, be proceeded against as in other cases for a contempt. 

Testimony SEC. 23. A party examined by an adverse party, as in this chap- 
ter provided, niay be examined on his own behalf in respect to any 
matter pertinent to the issue. But if he testify to any new matter, 

mar be not responsive to the inquiries put to him by the adverse arty, or 
lebulted by 
the necessary to explain or qualify his answer thereto; or to j ~scharge 
~ ~ ~ , i , , n h " : ~ y  when his answer would charge himself, such adverse party may 
2s."'. 39" offer himself as a witness on his own behalf in respect to such new 

matter, and shall be received. 
SEC. 24. A erson for whose immediate benefit the action is 

is b~onsltb prosecuted or efeuded, though not a party to the action, may be 
or ddenddll 

cf 
,, b; examined 3s a witness in the same manner, and subject to the same 
'"am'"'d~ rules of examination as if he were named as a party. 

- TITLE IV. 

Of Depositions Territory. 

SEO. 26. Depositions wben tnken. 
20. Depositions before whom tnken; notice to be given. 
27. Oath and examination ofwitnesses 
28. Dcposilion how taken. 
29. Deposition to whom sent. 
30. Deposition how received io evidence. 
31. Deposition when not to be used. . 
32. When deposition tnken in oue action map be used in another action. 
33. Deposirion in court baiow, may be used in appellnte court. 
34. When person mag be compelled to give deposition. 

D e ~ " ' o n s  SEC. 25. The testimony of a witness in this territory? may be "h~n taken. 
taken by deposition, to be read in evidence in any action, suit or 
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proceeding commenced and pending in any court in this territory 2 TITLE 4 

in the following oases: 
I. When tlic witness resides out of the county. and more than " .  

twenty miles from the place oftrial; 
2. When the witness is about to leave the county and 6.0 more 

.than twenty miles from the place of trial, and there is a probability 
that he will continue absent when the testimony is required; 

3. When the witness is siclr, infirm or aged, as to mabe it prob- 
able that he will not be able to attend at the trial. 

SEC. 26. Either party may have the deposition of \a witness :=:Thorn 

taken in this territory, before any judge of the district court, jus- 
tice of the peace, clerk of the supreme or district courts, master in 
chancery, mayor of a city or notary public, on serving upon the 
adverse party, or his attorney of record, previous notice of the 
time and place of examination. Such notice shall be fit least three What notice 

days, and in addition one day, Sundays escepted, for every twenty to be given. 

miles of the distance of the place of examination, from the residence 
of the person to whom notice is given, unless for a cause shown, a 
judge of the district court prescribe a shorter time. When a 
shorter time is prescribed, a copy of the order shall be served with 
the notice. 

SEC. 27. Beforc proceeding to the examination, the witness shall 
be sworn by the officer taking the deposition, to testify the truth, .t,itn,,,,,, 

the whole truth, and nothing but the truth, relating to the cause 
for which such deposition is tnken; he shall then be examined by 
the parties, or their attorneys, if they shall think fit, or by the 
oficer, either upon verbal or- written interrogntories, on all the 
points rvhich they shall deem material. 

SEO. 28. The deposition shall be written by  the officer taking nwosition 

the same, or by the witness, or by some disinterested person in the '"" uk"". 
presence and under the direction of such officer. When completed 
it shall be carefully read to, or by the witness, corrected if desired, 
and subscribed by him, and certified by the officer substantially as 
follows : 

Territory of Oregon, 
County of 

I, A. B., justice of the peace, in and z;T~cats,d 
for the said county, (or judge, clerk, &c., as the case may be,) do 
hereby certify that the above deposition was tnken before me, and 
reduced to writing by myself (or witness, Bc., as the case may he,) 
at - iu said county, on the - da.y of - , 18-, at 
- o'clock, in pursuance of notice, that the above-named witness, 
.before exnmination, was sworn (or affirmed) to testify the truth, 
the whole truth, and nothing but the truth, and that the satd de- 
position w~ carefully read to (or by) said ~vitness, and then sub- 
scr~bcd by him. 

Dated at - , the - day of -, 18-. 
A. B., Justice ofthe Peace. 

SEC. 29. The deposition shall be enclosed and sealed by the TO whom 
officer taking the same, and directed to the clerk of the court, arbi- "nt' 

tmtors, referees, or justice of the peace, before whom the action is 
pending, or to such person as the parties in writing may agree 
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TITLE 5. upon, and either delivered to the clerk of the court, or other per- - -- son, or transmitted through the mail or by some private ~ ~ D O T .  
A. 

tunlty. 
naa Ssc. 30. Such deposition may be used by either pnrty, upon the 
rcceived .,,,,,,, in trial or other proceeding against any party giving or receiving the 

notice, suhject to all legal exceptions, to the competency or credi- 
bility of the witness, or the manner of taking the deposition.. But 
if the parties attend at the examination, no objection to the form 
of an interrogatory shall be made at the trial, unless the same was 
taken at the time of the examination. 

whennotbe SEC. 31. NO deposition sha!l be used if i t  shall appear that the used. 
reason for taking it no longer exists; provided however, that if the 
party producing the deposition in such case, shall show any suffi- 
cient cause then existing for using such deposition, i t  may be 
admitted. 

when dwo- SEC. 32. When the plaintiff in any action shall discontinue it, 
aitiona may or when i t  shall he dismissed for any cause, and another action 
E , , , y t h e r  shall afterwards be commenced for the same cause, between the 

same parties or their respective representatives, all depositions 
lawfully taken in the first action, may be used in the other, in the 
same manner and subject to the same conditions and 01)jections as 
if originall taken for such action; provided, that the deposition 
shall have geen duly filed in the court wl~ere the first action was 
pending, and shall remain in the custody of the court, from the 
termination of the first action until the commencement of the 
other. 

1b. when in SEC. 33. When an action shall have been appealed from one a ~ ~ a l l a t e  
COWL. court to another, all depositions lawfully taken to be used in the 

court below, may be used in the appellate court in the same man- 
ner, and subject to such exceptions for informality or irregularity, 
and none other, as were taken to such depositions in writing in the 
court below. 

i e  SEC. 34. Any witness may be subpoenrod and compelled by any 
how ,,II,,,&? officer authorized to take depositions, to appear and give his depo- 

sition at any place within twenty miles of the abode of such wit- 
ness, in like manner and under the same penalties as he may be 
subpcenrod and compelled to attend as a witness in any court. 

- TITLE V. 

Of Depositias taken out of the Terrilo y. 
SEo. 35. Depositions may be taken nut ofTerritory. 

36. Commission how to issue. 
37. Interrogatories, how settled. 
38. Authority of commissioner. 
39. Trial not to be postponed by reason of commission not returned, except, &c 

Dew~t ians.  SEC. 35. The testimony of a witness out of this territory may be 
taken by deposition, to be read I? evidence in any action, suit or 
proceeding ending in any court in this territory. 

h o l  t o  issue. 
I oommimi.ion SEO. 36. he deposition of a witness out of the territory, shall 

be taken upon a commission issued by the clerk under the seal of 
the court, upon an order of the court, or a judge thereof, which 
order may be made on the application of either party, upon giving 

to the adverse party ten days' preyious notice in writing, together >LE-G~ 
a copy of the interrogator~es Intended to be put to such wit- 

ness I t  shall be issued to a person or persons, not exceeding three 
in number, agreed upon by the parties, or if they do not agree, to 
any judge, justice of the peace, notary public, or other competent 
person selected by the court or judge granting the order fbr the 

nexec 
the e: 

SE( 
comm 

evide 
is nee 

'commission. 
SEC. 37. Such proper interrogatories, as well on part of the plain- riee ~ntermssto- how 

tiff as on part of the defendant, as the respective parties may pre- sectla. 

pare, to be settled if they disagree as to form, by the court or 
judge thereof, granting the order for the eommission, shall be an- 

1 to the commission; or where the parties agree to that mode, 
ramination may he without written interrogatories. 
:. 38. The commission shall authorize the commissioner or t,","sfb$f 
bissioners to administer an oath to the witness, and to take 

his deposition in ansrrser to the several interrogatories annexed to 
such eommission, or when the examination is to be without interro- 
gatories in respect to the question in dispute; to certify the depo- 
sition to the court; and to direct it to the clerk of the court, o r  
such other person designated or agreed upon, and forward i t  to 
him by mail or other usual channel of conveyance. 

SEC. 39. A trial or other proceeding shall not be ostpoued by ~ ~ i . 1  not to 5 reason of a commission not returned, except upon affi avvlt or other i:.,,, Po% 
nce satisfactory to the court, that the testimony of the witness z;;s8,0;c 
:essary, and that proper diligence has been used to obtain it. notreturnca 

TITLE TI. 

Of Proceedings lo Pe~petuate Testimony. 

SBC. 40. Testimony how perpetuated. 
41. rrnceedi~gs ofcourt preparato+to heariogzpplication. 
42. Commissioo. when to issue. 
43. Deposition, how taken. 
44. Deposition, whew filed, where used 

SEC. 40. When any person shall be desirous to perpetuate the  ti^^^^ 
tefitimony of any witness, he shall make a statement in writing, : ~ ~ a ~ p e t '  

setting forth briefly and substantially his title, claim, or interest in 
or  to the sttbject concerning which he desires to perpetuate the 
evidence, and the names of all persons interested or supposed to be 
interested therein; and also the name of the witness pro osed to ;P. examined, which statement shall be under oath and file 1x1 the 
district court. I f  the subject of the proposed deposition relate to 

' real estate within this territory, the statement &all be filed in the 
county where the lauds, or any part thereof lie, otherwise in the 
county where the parties, or some of them, reside. Upon such 
statenlent, an application may be made to such court, or a judge 
thereof, to allow the examination of such witness. 

SEC. 41. The court or judge shall appoint a time and place for ;;;zz$ 
hearing such application, and shall order notice thereof, and of the to hearlag 

statement to pe servedon all persons mentioned therein, as adverse- "p"c'"o"~ 

i Ip interested in the matter. The notice shall be served person- 
ally on all those living in the territory, at least twenty days before 
the time of hearing the application. Upon those who are not 



118 OB EVIDBXCE. 

residents of the territory, it shall be sen-ed by publication, or 
otherwise, in the same manlier as a sulnmons is served upon a non- 
resident. 

commission SEC. 42. If upon such hearing of the arties, or of the applicant 
when 

to alohe, should no adverse party appear, t e court or judge shall be K 
satisfied that there is snfficient cause for taking the deposition, an 
order shall be mnde, allowing the examination of the witness ; and 
such court or judge shall dircct a commission .to issue therefor, in  
like manner as a commission to take the testimony of witnesses in 
other cases. 

D W ~ I ~ ~ D ~ ,  ,,,? ,,,,., SEC. 43. The deposition of sucli witness, whether residing in 
this territory or not, shall be taken upon written interrogatories, 
filed by the applicant, and cross interrogatories filed by any party 
adversely interested, if he shall think fit; and it shall be taken and 
returned substantially in the same manner as if taken upon com- 
mission, to be used in any cause pending in the same court. 

TO be 6 I d  SEC. 44. The deposition, when returned, shall be filed in the . when used. 
office of the clerk of the court by whom the commission was issued, 
and if a trial be had between the person at whosc request the dc- 
position was takcii, and the persons named in the statement, or 
any of them, or their successors in interest, upon proof of the death 
or insanity of the witness, or of his inability to attend the trial, by 
reason of age, sickness or settled infirmity, the deposition, or a 
certified copy thereof, may be used by either parky, subject to all . 
legal objections. But if the parties attend at the examination, no 
objection to the form of the interrogatory shall be made at the 
trial, unless the same were taken at the time of the examin a t' 1011. 

TITLE 711. 

Provisions ?.elding fo Records, Don~menh, and otheler Writings. 

SED. 45. Inspection of doouments how obtained. 
46. Allerations in written instrumentn to be explained. 
47. Records offoieigo courts how to be nutlirnticatrd. 
48. Certified copies of deeds, kc., wben received in cvidcnce. 
49. Copies of papem in certab territorial offiees, when evidence. 
50. Certificste oi residence, wben evidence. 
51. Seal ofaffico how affixe 
52. Foreign Statues when e 

- 
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SEC. 45. Any court in whic11 an  amLon is pending, or  a jud,& 
dauments, 
&.., thereof, may, upon notice, order either party to give to the other 
"b'"'"'d. 1 within a specified time, an inspection and copy, or permission to 
Sanf. 6%. 

take a copy of any book, document or paper in his possession, or  
nnder his control, containing evidence relating to the merits of the 
action or the defence therein. If compliance with the order be 
refused, the court may exclude the book, document, or paper from 
being given in evidence ; or if wanted as evidence, by the party 
applying, may direct the jury to presrme it to he such as he alleges 
it to be ; and the court may also punish the party refusing as for 
a contempt. This section shall not be construed to prevent a 
party from compelling another to produce books, papers or docu- 
ments, when he is examined as a witness. 1 Al"~sl'ona SEC. 46. Any party producing a writing as genuine, which has in nritings. 
been altered or appears to have been altered aftcr its execution, in 

,art material to the question in dispute, and such alteration isnot =E_R~: 
tcd in the writing, sllall accoont for theappearance or alteration. 
: may show that the alteration was made by another without his 

concurrence, or was made with the consent of the parties atrected 
r.- :+ ,, n+b,rr~viac. nronerlv or innocently made. If he do that, he VY '", "' "".." . .-- , A "  

may give the writing in evidence, but not otherwise. 
SEC. 47. The records and proceedings of any court of theunited z;$ Or 

State, or of any state or territory, shall be admissible in evidence, courts. 
in all cases in this territory, when authenticated b the attestation 
,f +ha r~ork nrothonotarv or other officer having c arge of there- 1 ", ".." -..,--,r- 
cords of such court, withathe seal of such eourt annexed. 

SBC. 48 Whenever any deed, conveyance, mortgage, bond or &r:aed 

other writing, shall have been recorded or filed in pursuance of law, ZY;: r.. 
copies of such deed, conveyance, mortgage, bond or other writing 
duly certified by the officer having the kwfulcustody thereof, with 
the seal of office annexed, shall be received in evidence to all intents 
and purposes, as  the originals themselves. 

SEO. 49. Copies of all papers on file in the offices of the survey- $$; ;, 
or-general of Oregon, secretary of Oregon territory, territorial ~ e ~ t , i ~ t c c c i -  

:asnrer, territorial auditor, and any wuuty treasurer, or any 
atter recorded in either of the said offices, duly certified by the 
spective officers, with the respective seals of ofice annexed, shall 
: evidence in all the courts of this territory. 
SEC. 50. Any certificate of residence and cultivation upon the  of 

public lands, issued by the surveyorgeneral of Oregon in pursu- 
ance of law, shall be evidence in all courts in this territory. 

SEC.  51. A seal of a court or public office, when required to any 
sell of a6oe 
ttuw amed.  

writ, process or proceeding, or to authenticate a copy of any record, 
or  document, may be afixed by making an ~mpression directly on 
the paper, which shall be as valid as if made upon a wafer or on wax. 

SEC. 52. Printed copies of the statute lawsof any state, territory, "tea roreign arben .tat. 

or foreinn government, if purporting to have been published under admitted. 

the aut80rity of the respective governments, or if commonly ad. 
mitted and read as evidence in their courts, shall be admltted in,all 
courts in this territorv. and on all other occasions as presumptive 
evidence of such laws: ' 

C H A P T E R  V .  
WRITS OF ERROR 

Sec. 1. What judgments rs-essminablo on writs of error. 
2. Time for lirosocutiog such writ. 
3. Trit  of error when doemed to have been issued. 
4. Xotice bv olerk to defendant. 
5. Notice b w  served. 
6 .  Transcript, what to contain. 
7. Time of assigning errors, and filiog joinders. 
8. Judgment may be set &do, reversed, affirmed, or modified. 
0. Additional andortaking to pay judgment damages, be. 

10. Form of undertaking, 
11. Proceedings in caBe ofdeath, kc., of parties, aRer Bling undertaking 
12. Persons Tvllo may prosecute writ oferror. 
13. Ssle of land in certain cases, not to be affected by reversal, &c. 
14. Wlpiame court wile" equaiiy divided, cause to stand over. 
15. Special verdict when directed. 
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cpArTena. SEC. 1. Eyery final judgment, ode?  or decision of a district cou: 
_= 
J except in chancery, may .be re-exam!ned upon a writ of error; 
:;',"p;:~;;~ the same court for error lu fact, and in the supreme court for err 
error. in law. 
T'"e"r~ro- sccutin~ SEC. 2. Every snch writ shall be rosecutcd within t r o  years a1 C f  aueharit. not after. But if the party entitle to have such writ, shall be a 

sent from the territory, and shall not have been personall serv, 
with process, nor appeared to the action, or if such party ge an in- 
fant, married woman or imprisoned or insane, then such writ rnay 
be prosecuted within two years from the removal of such disability 
and not after; provided that the absence from the territory shall 
not entitle the party to a longer time than five years; the time 
limited shall include the day on which the judgment is rendered 
or the order or decision is m d e ,  or on which the disability ceases. 

when 
deemed to 

SEC. 3. A writ of error shall be deemed to have issued on the 
,,,,, dny on which the plaintiff in error shall file in the office of the 

clerk, of the district court, when the record is a written undertak- 
ing, executed by two sureties, to be ap roved b the clerk for the 
payment of'all the costs of such procee$ng ; angi t  shall not be ne- 
cessary in any stage of the proceedings, actually to sue out the writ 
of error. 

Notice SEC. 4. On the filing of such undertaking, the clerk shall issue a 
notice to the defendant in error, under the seal of the court, speci- 
fying the conrt in which, and the time when he is to appear to pro- 
tect his interests: and if the prrecipe direct the writ of error to be + 

made returnable to the supreme court, he shall send thither a tran- 
script of the record under the seal of the court. Such notice may 
be as nearly as applicable, in the follow in^ form : 

Tem'tmj of Oregon, 
County d - .  

To C- D- 
,,, M You are hereby notified that A. B. has sued out a writ of error 
notice. from the supreme court, to recover the judgment of the district 

court of said county, given in your favor against the said A. B., at  
the term of 18-; and unless you appear in the said 
supreme court on the - Monday of --, IS-, the 
eause will be heard in Tour absence. 

[SEAL.] Witness the seal of the said district court, the- 
day of - ) .  

E. F., Clerk. 

& n i c e  ol 
SEC. 5. The notice m3y be servea on tue defendant in error or 

t .  his attorney of record, by any sheriff mithin his county, and shall 
be by delivering him a copy thereof, or it may be served by any 
other disinterested erson; and the return of the sheriff indorsed 
thereon, or the a f i d v i t  of suab other disinterested person shall be 
cvidcnce thereof, and if served ten days before the return day, the 
cause may be heard at that term. If returned not found, the court 

B J .  Duaubbn- of error may make such order fo~: the service or publication of no- 
o n  tice, as shall ap ear mod likely In the particular case, to convey a I: knowledge of t e proceeding to the defendant in error, and may 

then ~roceed as if the notice had becn personally served. 

SEC. 6. The transcript shall contain a copy of the writ, aud re- zGPTE~!: 
turn, the pleadings, the journal entries and bills of exception, the T G i p t . -  

and return, and such other matters as the court or judge 
,h.li hnvn ordered to be made part of the record. Either party ,,,,,,,,~ mu...L ~ 

may have a cettiorari to $upply any diminution of the record. 
SEC 7. The court of error may affix the time for assigning errors $;;:f,"i"t;i ---. . . 

and filing joinders. If  errors i n  law be assigned, no, joinder shall f;;~ i0ir.l- 
be necessary. One or more errors in fact may be nsslgned, and the 
defendant may put in the common joinder as a demurrer thereto, 

mar traverse or confess, and avoid the facts assigned for error, -. J - - ~ -  ~ 

and a separate issue shall be made on each. 
%r 8 The iudement. or other matter complained of, may be 2pPgmentk - - -. -. - - - ., a 

affirmed, or may be revirsed or set aside in &ole or in part, or r&rz.a Or aUirmed, Be. 
may be modified, or a different judgment or ordcr may be substi- 
tuted for that complained of, and the cause may be rcmitted to the 
district court, for such further proceedings as the supreme court by 
mandate shall direct. Execution may issue from the supreme court, 
or its judgments may be executed by the district court on a man- 
date f ir  tKat purpose. 

SEC. 9. If  the undertaking for costs contain an additional under- 
Addltionsl 
vndcrtrring 

taking to nav the judgment, if affirmed, and damages, or any new - ' 9  
or m~dif ied~udgmint iha t  may be given against the plaintiff in er- 
ror, then all furthcr proceedings by way of executing the judgmcnt, 
shall forthwith cease until the further order of the court of error. 
I n  such case, if the judgment be afirmed or modified, or any new 
judgment be given against the plair~tifl in error, damages may be nnmnos to 

awarded to the defendant in error, not exceeding ten per cent., defendan'. 

upon the amount of the judgment, 'exclusive of interest and costs, 
if it manifestly appears that the roceeding was usithout probable 
cause, and merely for delay. AD! in cases where judgment is ren- ~ ~ d ~ ~ ~ t  

dered against the plaint,iff in error, judgment shall also be rendered ;gici, 
against the sureties in the undertaking, to the extent of their liabil- 
ity, and execution shall issue against them accordingly. 
SEC. 10. Thc undertaking for a writ of error may be in the fol- 

lowing form: 

District Court, County of --. Judgment 

C. D. at term, la-. 
W e  promise to pay all costs that may be awarded against A. B. E;:~~,.",! 

on his writ of error in this cause, (and also the judgment if affirmed, 
and the damages, or any new or modified judgment that may be 
given against him.) 

E. F. 

SEC. 11. I f  8 t h  the undertaking be filed, either party shall die, neath, kc., 
or being a single woman shall marry, the proper persons may on 'fpar'ie'~ 

motion be made parties, and tile eause shall proceed to judgment. 
SEC. 12. Any person who may be a party or privy in any judg- ,, ms7 

mcnt, order or decision, may prosecute a writ of error to reverse g;yt* 
the same, and the reversal shall inure to the beuefit of all parties 
and privies therein; and no other party or privy shall afterwards 
prosecute a writ of error for the same cause. 
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SRC. 13. The reversal of a judgment, order or decision shall not 
s.i.~r ,&ect the title of property sold upon an execution issued upon 
when not to ,, .,,,,,, such judgment, order or decision, if such property be porchased at 
h? rev*-aI the sale by a stranger, but if purchased by the judgment creditor, 
of jodpent .  

tlie plaintiff in error may bring an action for the recovery thereof, 
and the court may award restitution or render such other judgrncnt 
as justice shall require. 

; SEC. 14. When the supreme court shall be equally divided in 
opinion, the cause shall stand continued until all the iudaes arc - - 
pIesent.' 

' SEC. 15. Whenever on the trial of an action at law in the dis- 
dmctea. trict court, it shall be found to turn on important or doubtful prin- 

ciples of law, the court may direct a special verdict to be found; 
and in all cases the parties may agree upon the facts, and such 
agreement in writing, signed by the parties or their attorneys, shall 
bc made part of the record; and all questions of law arising on 
special verdicts, agreed cases, motions for new trials, and all others 
in  any manner arising in the district court+ in law or equity, may 
beadjourned into the supreme court for decision; and the supreme 
court may give judgment, or remand the causc, or make any order 
according to the law and justice of thc case. 

C H A P T E R  V I .  

OF XISCELLANEOUS PROVISIONS I N  ACTIONS AT LAW. 

SEO. 1. Definition ofan order and molion. 
2 & 3. Motions and orders how and when mado. 
4. When notice is necessary it  must bc ten days before hmring. 
5 b G. Notice and otiier papers how served. 
? 6 8. Service by mail how made. 
9. When papers need not be serred on defandant. 

' 10. Service when party resides out of territorg. 
11. Party, under this chapter not liable to contempt. 
12. Affidavits, &o., dofoctively entitled, valid. 
13. Time iioiv oomputed. 
14. Debts barred by lapse of time in other statas. 

; ;  SEC. 1. Every direction of a court or judge made or entered in 
motion. writing, and not included in a judgment, is denominated an order. 

A n  application for an order is a motion. 
n r ~ t i ~ n  how SEC. 2. Motions may be made to the court at term, or to a judge 
made. 

in vacation, unless otherwise provided by statute. 
a now. zoo; SEC. 3. Hotions shall be made wlthin the district in which the 
% Saaf. 70s. action is triable. . Orders made out of, court, without notice, m y  

be rnade by a judge of the court in which the action is brought in 
any part of the territory. No order to stay proceedings for a 
longer time than twenty days, shall be granted by a judge out of 
court, except upon previous notice to the adverse party. 

or no tic^ of SEC. 4. When a notioe o f  a motion is necessary, it shall be motion. served ten days before the tlme appointed for hearing; but the 
court or judge may, by an order to show cause, prescribe a shorter 
time. 

*o+laes kc.. SEC. 5. Notice shall be in writing and notices and other papers 
how lerved. 

may be served on the party or attorney, in the manner prescribed %Tens -~ - 
in the nextttlrce sections, where not olherwise,providcd by statote. n. 7 

SEC. 6. The service may be personal, by delivery to the party or 416. 

attorney on whom the service is required to be made, or it may be 
as follows : 

1. If upon an attorney, i t  may be made during his absence from a oar. 63. 

his oflice, by leaving the notice or other papers with his clerk 
therein, or with a person having charge thereof; or where there 
is no person in the office, by leaving them between the hours of 
six in tlie morning.and nine in the evening, in a,conspicuous p!ace 
in the office, or if it be not open, so as to a d m ~ t  of such service, 
then by leaving them at the attorney's residence, with some per- 
son of suitable age and discretion ; 

2. I f  upon a party, it may be mac1e;by leaving the notice or zo s h n .  

other papers at his residence, betwceu the hours of six in the 14'. 

morning, and nine in the evening, with some person of suitable 
age and discretion. 

SEC. 7. Service by mail may be made, where the person mnkiqg servioc ,,, 
the service, and the person on whom it is to be made, reside In 
different places between which there is a regular communication . 
by mail. 

SEC. 8. I n  case of service by mail, the notice or other paper gi.4 a*-. 
shall be deposited in the post office, addressed to the person on 
whom i t  is to be served, at his place of residence, and the posts 
paid; and in such case, the time of service shall be double tl 
requ~red in case of personal service. 

SEC. 9. Where a defendant shall not have demurred, answerL,, ,,.,, Pa- 
or given the plaintiff or his attorney written notice of his appear- :;' ne;: 
ance, service of notice or papers in the ordinary procecdings in an ~;;;,,,yn 

action, need not be made upon him, unless he be imprisoned for 
want of bail. 

SEC. 10. Where a plaintiff or a defendant who has demurred, sevice 
where party answered, or given notice of his appearance, resides out of the terri- relldes out or 

tory, and has no attorney in the action, the service may be made tClri"rr. 

by mail, iC his residence be known, if not known, on the clerk for 
the party. 

SEC. 11. The provisions of this chapter s11all not apply to the 2;;;:;;;: 
service of a summons, or other process, or of any paper to bring a t , , , t .  

party into contempt. 
SEC. 12. A n  affidavit, notice, or other paper, without the title of g:~;:? 

the action or proceeding in which it is made, or with a ddfective ..tittea, va- 
title, shall be as valid and effectual for every purpose as if duly en- lid- 

titled, if it intelligibly refer to the action or proceeding in which it 
is made. 

SEC. 13. The time within which an act is to be done, as provided Time hon 
in this chapter, shall be computed by excluding the first day and couputed. 

including tho last. I f  the last day be Sunday, i t  shall be excluded. 
SEC. 14. When a cause of action has arisen in another state or ~,ht.h.,,a 

territory, or in a foreign country, and by the laws thereof, an action 4 ,apse or 
cimeio other 

thereon cannot there be maintained against a person, by reason of .t.tes. 

lapse of time, an action shall not be maintained against him in this 
territory, except in favor of a citizen thereof, who has heldthe cause 
of action from the tlme it accrued. 
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: H A P T E R  VII. 

us- a~f-OFF I N  ACTIONS AT LAW, 

SBC. 1. Set-offq when allowed. 
2. Against plainliff or assignor of cootiact. 
3. Acsiost nsricnor of bills of exchsnze. 
4. ~ g a i o s t  beneficially intercited. 
6. Set-offin actioos brougllt by executors, kc. 
6. Proceedings when balanco is found for defendant. 
7. Set-offs by trustceq kc. 
8. Defendant must pload ret-oiT. 
9. When sat-off8 equal or oxceed plaintiffs demand. 

10. Judgment when to be rendered against plaintiff, 

pcofi. SEC. 1. I n  the following cases, and under the following circum- 
stances, a defendant, in an action at law, may set off demands which 
he has against the plaintiff: 

Muat be a 1. I t  must be a demand arising upon judgment, or upon contract, demand on 
=omtra.t. t a  express or implied, whether such contract be written or unwritten, 

sealed or without seal; and if it be founded upon a bond or other 
6s;  6  arb: contract having a penalty, the sum equitably due, by virtue of its es. 

condition only shall be set off; 
zd",,E d;; 2. I t  must be due to him in his own right, either as being the 
his 0; original creditor or pxyee, or as being the assignee or owner of the risht. 
wen. 899; i demand ; 
; , 3. I t  must be a demand for property sold, for money paid, or for 
qu'dsted or services done ; or if it be not such a demand, the amount must be 
lor prape~tg. 

liquidated, or be capable of being ascertained by calculation ; 
3 4. I t  must have existed at the time of the commencement of the 
existed. action, and must then have belonged to the defendant ; 

ac- 5. I t  shall he allowed' only in actions founded upon demands tion3 a,. 
love& which could themselves be the subject of set-off, according to law; 
- 6. I f  there be several defendants, the demands set off must be due 

to all of them jointly; 
M 1  aminst Be 7. I t  must be a demand existing against the plaintiff in the ac. 
niaintiff. 7 tiou, unless the action be brought in the name of a plaintiff who 
Ken. 337; 15 
d0.6?z. has no real interest in the contract upon which the action is foun- 

ded ; in which case no set-off of a demand against the plaintiff shall 
be allowed, unless as hereinafter specified. 

A SEC. 2. If the action be founded upon a contract, other than a 
C O O ~ F Z O ~ .  negotiable promissory note, or bill of exchange which has been as. 

signed to the plaintiff, a demand existing against such plaintiff, or 
any assignor of such contract at the time of the assignment thereof, 
and belonging to thedefendant in good faith before notice of such 
assignment, may be set off to the amount of the plaintiff's debt, if the 
demand be such as might have been set off against such assignor, 
while the contract belonged to him. 

or .88ipor SEC. 3. I f  the action be upon a,n!gotiable promissory note, or 
01 note. or 
bills. bill of exchange assigned to the ? lalnt~ff after it became due, a set- 

off to the amount of the plaintiffs debt may be made of a demand 
existing against any person or persons who shall have assigned or 
transferred such note or bill after it became due, if the demand be 
snch as might have been set off against the assignor while the note 
or bill belonged to him. 
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SEC. 4. If the plaintiff be a trustee for any other, or if the action SPTT!J: 
be in the name of a plaintiff who has no real interest in the con. -- 
tract upon which the action is foupded, so much of a demand exist. !;neRs;p 
ing against those whom the plaintiff represent$, or for whose benefit i.t,,*,uin 

the action is brought, may be set off, as will satisfy the plaintiffs ""' 
debt, if the same might have been set off in an action brought by 

7 those beneficially interested. 
SEC. 5. In actions brought by executors and administrators, Inaationnb~ eree~tnrs. 8 

demands against their testators or intestates, and belonging to de- en.530. ei 
fendant at the time of their death,,may be set off by the defendant, g;, zt:! 
in the satno manner as if the action had been brought by, and in narb.334. 

the name of the deceased. 
SEC. 6. When a setsff shall be established in an action brought k ; ~  for 

bv executors or administrators, and a balance found due to the dete,aant. 

defendant, the judgment rendered therefor against the plaintiffs, 
shall have the same effect as if the action had been originally come 
menced by the defendant. 

SEC. 7. I n  actions against executors and administrators, and set-off* b, 
erecutora, 

against trustees and others sued in  their representative cliaracter, ' l~x'=*x- kc. 

the defendants may set off demands belonging to their testators or 
intestates, or t h o 6  whom they represent, Tn ihe same manner ns 
the nersons so re~resented would have been entitled to set off the 
samg, in an actioh against them. 

SEC. 8. TO entitle a defendant to a set-oE, he must set the same n e f e ~ d m t  
most plead forth in his answer. ~~t .08 .  

SEC. 9. If the amount of the set-off, duly established, be equal E;~;?,",! 
> to  the plaintiff's debt or demand, judgment shall be entered that ,,,,is ,t,i.. 

the plaintiff take nothing by his actlon : if it be less than the plain- Kid, de- 

tiff's debt or demand, tho plaintiff shall have judgment for the . - 

residue only. 
SEC. 10. If there be found a balance due from the plaintiff in -glzyt 

the action, to the defendant, judgment shall be rendered in favor p~alntin. 

of the defendant for the amount thereof; but no snch jud ,~ent  
shall be rendered against the plaintiff, when the contract whlch is 
the subject of the action, shall have been assigned before the com- 
mencement of such action, nor for any balance due from any other 
person than the plaintiff in the action. 

C H A P T E R  V I I I .  

OF COSTS IN ACTIONS AT LAN. 

Sm. 1. Allowance, when termsdmsts. 
2. Costs, when allowed of course to plaintiff. 
3. Costs, when several actions are brought on one contract 
4. COS% when allowed defendant. 
6. Wllcn to one or more of several defendants. 
G. Amount ofms*I allowed to either party. 
1. Disbursements, in addition to costs. 
O Rp6,rw's foe. -. .......... ~ .... 
9. Costs on postponement of tn'al. 
10. Costs not nliowod whcn tender hsn been made. 
11. Plsiotifl when to Pay costs from time of deposit, he., by defendant 
12. Appellant from decision of a justice, when topay msw. 
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cnAPT&Re. SBC 13. Guardian responsible for costs. 

la. Costs by and agrinrt executors, Bc 
16. Costs against assignee. 
16. Costs against territory or county. 
17. Costs on appeal in  fipecial plcadk~g. 
18 S; 19. Costs, when in discretion of court. 
20. Costs may be re-taxed on application. 
21. 'Fl~eosccurity for mats may iic rcqltired by defendant. 
25. Affidavit by sureties on undertaking. 
23. Tim3 this act takcs effect. 

."llOmoce SEC. 1. The measure and mode of compensation of attorneys and 
when termed 
cost.. a riov. counsellors shall be left to the agreement, cxpress or implied, of 
889 ; 3 Paof. 
WO,,O~. the parties ; but there may be allowed to the prevailing party upon 

the judgment, certain sums bv way of indcmnity for his expenses 
in the action, which allowances are termed costs. 

'"en lor*' 
ab of . SEC. 2. Costs shall be allo>ved of course to the plaintiff upon a 

=ou~=e to jurlgment in his favor, in the following cases: plainliR. 8 
aarb. 567. 1. In an action for the recovery of real property, or when aclaim 

of title to real property arises on the pleadings, or is certified by 
the conrt to have come in questioi~ at the trial; 

2. In an action to recover the posscssion of personal property, 
when the value of the property amounts to fifty dollars or more; 
such value shall be determined by the jury, court or refcree by 
whom the action is tried; 

3. I n  an action for the recovery of money or damages, when the 
plaintiff shall recover fifty dollars or more; 

4. I n  the actions of which a justice of the peace has not jurisdic- 
tion ; but in an action for assault, battery, false imprisonment, libel, 
slander, malicious prosecution, criminal convenation, or seduction, 
in which a justice of the peace has not jurisdiction, if the plaiutiiF 
recover less than fifty dollars damages, he shall recover no more 
costs than damages. 

oets wheo SEC. 3. When several actions are brought on one bond, under- 
scrrrr1 ae- 
t i  taking, promissory note, bill of exchange or other instrument in tzs"k,.;; writing; or in any other case for tlre same cause of action against 
&c. several parties who might havc been joined as defendants in the 

same action, no costs sl~all he allowed to the plaintiff' in more than 
one of such actions, which may bc at his election, if the parties pro- 
ceeded against in the other actio~ls werc, at the commencement of 
the previous action, openly within this territory; but the disburse- 
ments of the plaintiff shall be alloired in each action. 

001" when SEC. 4. Costs shall be allowed of course to the defendant in the ailowea ae. 
rcmasnt. z actions mentioned in the second section, u~lless the plaintiff be en- Snnf. 622, . 
~ i , i .  titled to costs therein. 
when .I- Sec. 5. I n  all actions where there are several defendants not 
Imvoa to one united in interest, and making sepzrate defences by separate an- 
*everai 'C. ..,,,,, swcrs, and the plaintiff fails to recover judgment against all, the 

court may awardcosts to such of the defendants as have judgment 
in their fi~vor, or any of them. 

Amount or SEC. 6. \Then allowed to either party, costs shall be as follows: costs ailoron 
to either 1. In a11 actions settled before issue is joined, five dollars; 
psrtg. 2. I n  all actions when judgment 1s rendered without a jury, ten 

dnllars : 
. 3. 1; all actions when judgment is rendered after empanneling 

a jury, fifteen dollars; 

4. In all actions removed to the supreme court, and settled be- onnpms. -- 
r e  argument, ten dollars;, 
5. I n  all actions when judgment is rendered in the supreme 

Purt, after argument, fifteen dollars. 
SEC. 7. The prevailing party, in addition to the allowances for Di8tmsa- I" 

costs, as provided in the last section, shall nlso be allowed for all Zize. to 

necessary disbursements, including the fees of officers allowed by 
law, the fees of witnesses, the necessary expenses of taking deposi- 
tions by commission or otherwise, the compcneation of referees, and 
the expense of printing the papers upon an appeal. The disburse- 
ments shall be stated in detail, and verified by affidavit, which shall 
be filed with the clerk of the court. 

sc. 8. The fees of referees shall be four dollars to each for every k;y7s 
sl~ent in the business of the reference, but the parties may 

:e'iu writing upon any other rate of compensation, and there- 
n such rate shall be allowed. 

' SEC. 9. When an application shall be made to a court or referees cost on 

to  postpone a trial, the payment to the adverse party of a sum not g : : y  
exceeding ten dollars, besides the fees of witnesses, may be imposed "la'. 

as the condition of granting the postponement. 
SEC. 10. When in an action for the recovery of money only, the costsnot %I- 

lowed aft- efeudant alleges in his answer that, before the conlniencemcnt of tender. 

le action, he tendered to the plaintiff the full amount to which he 
was entitled, in such specie as by agreement ought to be tendcrcd, 
and thereupon brings into court for the plaintiff, if in money, tho 
amount so tendered, and the allegation be found true, the plaintiff 
shail not recover costs, but shall pay them to the defendant. 

Ssc. 11. If the defendant in any action pending, shall at any riaintia 
time deposit with the clcrk of the court for the plaintiff the amount yl:F: '"{% 
which he admits to be due, together with all costs that have ac- ::;:,,of '<- 

~rued ,  and notify the plaintiff thereof, and such plaintiff shall re- 
fuse to accept the same in discliarge of the action, and shall not 
afterwards recover a larger amount than that deposited with the 
clerk, exclusive of interest and cost, he shall pay all costs that my 
accrue from the tlme suoh money was so deposited. 

SEC. 12. In a11 civil actions tried before a justice of the peace, in 
which an appeal shall be taken to the district court, and the party aioo jua- 

appellant shall not recover a more favorable judpment in the dis- tioe a h o n  to 
pay untr. 

trict court, than before the justice of the peace, suoh appellant shall 
pay all costs accruing after the ap eaI. 

SEC. 13. When costs are adjuiged against an infant plaintiff, cxarai.~ 
the guardian by whom he appearetl in the action, shall be respon- ;%ible. 

re- 

sible therefor, and payment thereof may bc enforced by attach- 
ment. 

SEC: 14. I n  an action prosecuted or defended by an executor, :;:?;;:- 
admlnlstrator, trustee of an express trust, or a person expressly ..tm,sc. 
authorized by statute, costs shall be recovered, as in an action by 
or against a person prosecuting or defending in his own right, but 
such Costs shall be chargeable only upon, or collected off the 
estate, fund or party represented, unless the court shall direct the 
same to be paid by the plaintiff or defendant personally, for mis- 
management or bad faith in suoh action or defence. 

SEC. 16. When the cause of action after the commencement of Againlt as- 
sgnee. 
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-a - the action by asignment, or in any other manner, bccon~es the 
property of a person not a party thereto, and the prosepution or 
defence is thereafter continued, such person shall be l~able for 
the costs, in the same manner as if he were a party, and payment 
thereof may be enforced by attachment. 

Aa.imt ter- SEC: 16. I n  all actions prosecuted in the name, and for the use 
I.1,o.y or .. ..t, of the territory, or in the name and for the use of any county, the 

territory or county shall be liable for costs in the same cases and 
to the same extent as private parties. 

O n  SEC. 17. When the decision of a conrt of inferior jurisdiction in 
B special 
p-ding. an action of special ~roceeding, is brought before the supreme 

court, or a district court for review, such proceedings shall, for 
purposes of costs, be deemed an actlon at Issue upon a question of 
law, from the time the same is brought into the supreme conrt or 
district court, and costs thereon may be awarded and collected in 
such manner as the court shall direct according to the nature of 
the case. 

e n  I SEC. 18. I n  the following cases the costs of an appeal to the 
eretion of 
t .  supreme court, shall be in the discretion of the court : 

1. When a new trial shall be ordered; 
2. When a judgment shall be affirmed in part and reversed in 

part. 
n.: a m -  SEC. 19. I n  all other actions and proceedings than those men- 
tionmcnt or. . t~oned in this chapter, where no provision is made for therecovery 

of costs, they may be allowed or not, and if allowed may be appor- 
tioned between the parties, in the discretion of the court. 

*s* mar SEC. 20. Any party aggrieved by the taxation of costs by the 
be re-taxed 
0 aplllic.. clerk of the conrt, may, upon application, have the same re-taxed 
tion. by the court in which the action or proceeding is had. 
when 8 , ~ -  SEC. 21. When the plaintiff in an action resides out of the ter- 
rity foreosts . ,,, ,.. rltory, or is a foreign corporation, security for thc costsand charges 
g$zamp which may be awarded against such plaintiff, !nay he required by 

the defendant. When required, all proceedings in the action shall 
be stayed, until an undertaking, executed by two or more persons 
be filed with the clerk, to the effect that they will pay such costs 
and charges as may be awarded agtinst the plaintiff by judgment, 
or in the progress of the action, not exceeding the sum of two 
hundred dollars. A new or an additional undertaking may be 
ordered by the court or judge, upon proof that the original under- 
taking is insufficient security, and proceedings in the action stayed 
until such new or additional urldertaking be executed and filed. 

Affdarit by SEC. 22. Each of the sureties on the undertaking mentioned in 
auretier, kc. the last section, shall annex to the same an affidavit that he is a 

resident of' the county, and worth double the amount specified in 
the undcrtaking, over and above all h ~ s  just debts and liabilities, 
exclusive of propert exempt from execution. The plaintiff may 
deposit with the clert the sum of two hundred dollars in lieu of an 
undertaking, as required by the last section. 

m e n  .this SEC. 23. This act shall take effect, and be in force from and after 
*st tares 
ern~t. the first day of May next. Passed Jan. 7th, 1864. 

ACTIOKS TO RECOVER THE POSSESSION OF REAL PROPERTY. 12! 

TIT1.R I. --- - -  
4 C T  TO REGULATE ACTTONS RELATING TO REAL PROPERTY. 

C H A P T E R  I. 

ICTIONS TO RECOVER TEE POSSESSION OF REAL PROPERTY. 

TITLE I. Of Actions lo &cover the Possession $Real Property. 
TITLE 11. Of Actions for ~Vuisances, TTmk and Trespasses on Real 

Properti. 

TITLE I. 

Of Actions to Recover the Possession of Real Property. 

SEW. I. Wlio may be plaintiRs for the recovery ofreal property. 
2. Substitution of landlordfor teaaot. 
3. Praoeedings against a nowresident. 
4. Complaint, what t o  contain. 
6 .  Answer. what to contain. 
0. ~ u d g i n e h t  against tenant, when conclusive aeainst landlord, 
7 .  !V ~ ~ l . ~ i ~ . l i r l ' ~ ~ . i i ~ l ~ d  I > darnageq. 
q .Iu I~ow88L \rlw:. pL?iuci'l's rig111 o?pmpcrty cspires be:'>rc trial. 
9. !V,.C.<> >"~l>r"V~,~~.,t#l, !.,,Y Lo 3*L o!l'3c~:n2t < I ~ , , , u < , , ,  - ~~ ~- 

10. Order to survey properti. 
11. Order what to rnntnin~ 

tion. 

by tenant. 

~ ~ ~ , ~~~. ~. 
12. Aaenalion8 by defendant not to prejudice ae 
13. hlorcg-ngo not conveyance. 
14. Stay oCproceedisg3 on  payment of rent, &c., 

SEC. 1. Be it e~~n&d by the Lqidativc Assembcy cf the Tenitory of 3 a m r u  be 
Oregon, Any person having a valid subsisting interest in real pro- p~llotim ror tho  recovery 
perty, and a right to the possession thereof, may recover the same ;:,'$' Pro,- 

by :action, which may be brought against any person ac'tins as nmio. 121, 

owner, lnu(llord or tenant of the property claimed. 477; snarb. 
G>$. 

SEC. 2. Wheneyer it appears that the defendant is only a tenant, s u b ~ t a u t i w  

the landlonl may be substituted after ten days' notice to him that F:r :,",","d:rd 
such action is pendins, or upon such further notice as the court or 
judge thcreof may thlnk proper. 

SIX. 3. When the defendant is a non-resident, service of the Proceedings 

surnmons may be made upon his agent for the property resicling 2?:::iae2 
in tliis territory, with thc like effect as though made upon the 
principal, or service may be made by publication as in other cases. 

SEC. 4. The plaintiff in his complaint shall state that he is en- ,ql,,,,t, 

title? to the possession of the property, particularly describing i t ;  
the luterest be claims therein; and that the defendant unlawfully 
lieeps him out of the possession, and the damages, if any, which 
he claims for withholding the property. 

SEC. 5. The ansiirer of the defendant shall set forth under what *.aver. 
claim of right, if any, he holds possession, and if as tenant, the 
name and resldcnce of his landlord shall be given, and if he does 
not for the whole of the property, he shall specify for  hat 
particular part he does defend. 

SEC. 6. h an action against a tenant, the judgment shall be JndPent 

concl~~sive against a landlord who has received notice as hereinbe- %:"st 
fore provided. 

9 
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nT1.e z. SEC 7. ~f the plaintiff prevail in an act.ion for the recoverg -- 
n,,,,,,,,, to real property, ke shall also in the same action be entitlcd to reco 

damages for ~~~ithholding the property. 
When p in~n-  SEC. 8. If the right of the plaintiif to the possession of the 
tips rii.l,L or perty expire after the comrnencement of thc action, and before tlie 
s,rer before ' 
trial. rial, the verdict shall be returned according to the fact, and judg. 

ment shall be entered only for the damages and costs. 
Lf-Offof'm- pr~~~acnts. SBC. 9. When damages are claimed for withholding the pro pert,^ 

recovered, upon which permanent improvements have been madc 
by the defendant, or those,under whom he claims, liolding under 
color of title adversely to the claims of t.he plaintiff in good faith, 
the value of such imnrovemeuts shall be- allowed as a set-of? 

r of 
ver 

against such damages. ' **" to SEO. 10. The court or judge thereof, on motion, and after notice Borser. 
to thc opposite party, may, for cause shown, grant an order allow- 
ing the party applying therefor to enter upon the property in con- 
troversy, and malie survev and admeasurement thereol, for the 
purposes of the action. 

SRC. 11. The order shall describe the property, and a copy 
thercof shall bc served upon the owner or occupant, and thereupon 
the party may enter upoG the property, and mike such survey and 
admeasurement, hut if any unnecessary injury be done to the 
premises, he shall be liable therefor. 

SEC. 12. An action for the recovery of real property against a 
person in possession, cannot be prejudiced by any alienatic~n madc 
by such person, either before or after tlie commencement of the 
action. 

*"em"Ong SEC. 13. A mortgago of real property shall not be deemed a 
not to pre- 
judice. convepance, SO as to enable the owner of the mortgage to recover 

possession of the real property without a foreclosure and sale ac. 
cording to lnw. 

stw of pro- SEO. 14. When in case of a lease of real roperty, aucl t l ~ e  fail- ceediom on 
payment or nre of the tenant to pay rent, the landlord fins a riglit to re-enter 
rent, kc. for such failure, he may bring an action to recover possession of 

the property, but if at any time before judgment in such action, 
the lessee or his successor in iuterest pay to the plaintif, or bring 
into court the amount of rent then in arrenr with interest, and the 
costs of the action, a id  perform tho other covenants or agreemdnts 
on the part of the lessee, he shall be entitled to the possession, so- 
cording to the terms of the lease. 

TITLE 11. 

Actions for Ntiisances, T a s t e  and Trcqass~a uu ILCUL Property 

Sec. 16. Actions far nuisance, by wbom brought. 
10. Tripie damages wimn in cortain cnses of wnste. 
17. Tripla damages in cortain cnses of trespass. 
18. Exceptions of certain cnses. 
18. Linbilitg of tenant in ponsossion to purchaser on execution. 

Action for SEC. 15. Anything which is injurious to health or indecent, or n"i.anmE. offensive to the senses, or an obstruction to the free use of property, 
so as to interfere with the comfortnble enjoyment of liW or pro- 
perty, is a nuisance, and the subject of an action. Such action may 
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he brought by any person whose property is injuriously affected, or 
enjoyment is lcssened by thc nuisance, and by the 

iudqment the nuisance may be enjoined or abated, as well as " - <lamages recovered. 
slcc. 16. I L '  a guardian, tenant'for life or years, joint tenant or ;;?;?%- 

t,,,l~t in common of real property, commit waste thereon, any per- ai. care. or 
injured by the ~vastc may bring an action against him therefor, 

in which action there may be judgment for treble damages. 
SI:~. 17. Every person who shall wilfully cut down, girdle, or m. lain C L S ~ S  in ocr- or 

otllerwise injnrc any tree, timber of shrub on the land of another c,,p,,,. 
erson, or in the street or highway 1n front of any person's house, J,b:;,%~ 

:illage or city lot, or cultivated grounds, or oil the commons or ;;;?A$,? 
public grounds of any city, or town, or on the street or highway 
thereof, without lawful authority, shall be liable to the owner of 
socb land, or to such city or town, for treble the amount of dama- 
ves which mav be assessed therefor, in an action in any court hav- r 
0 -- 
ing jurisdiction. 

SEC. 18. If upon the trial of such action, it shall appear that the ~ ~ ~ ~ t i o o  ~ ~ ~ l ~ i o  or 

trespass was cnsnal or involuntary, or that the defendant had pro- case.. 

1,ahle cause to believe that the land on which such tresvass was . .. . 
comniitted, was his own, or that of the pcrsou in whose se'rvice, or 
by whose direction the act was done, or that such tree or timber 
was taltcn for the urpose of making or repnlring any public high- 
way or bridge, juifgment shall be given for only tho single dam- 
ages assessed in the action. 

SEC. 1:). Whcn real property shall have been sold on execution, ;,$;:" 
the porchaser thereof, or any person who may lime socceeded to p~s*ession to  

his iuterest, may, after his estate becomes absolute, recover dwu- %::"L::k:" 
ages for injury to the property by the tcnaot in possession after the 
sale, and before possession is delivered undcr the conveyance. 

C H A P T E R  IT. 

ACTIONS FOR THE PUTITION OF REAL PROPERTY. 

?r~'. 1. W:.o rulg apply for psnir'on nnl to wilrr court. 
2. C , lp'.'r.r. wlnt tu c,!.tnin. 
1. i'rrrcns !.ar:ae 1 i . n ~  \v.lm to ba partics 
4. Surumoos, ila; directed. 
5. Pubiioatiao ofsummons to unknown or sbaant parties 
6. itnsrrer ofdefet~dnut, wh&t to tomntnln. 
7. Rigilts of lhe scvcral parties in issue: aaoertainrncnt oftitie in case orsair. 
8. Piai,ltiff to produoa ccrtiAcate of recordor, and clerk of district court. 
9. Pccsona having liens, &o., to be made partias. 

10. Serrice of notice on persons holding liens, not pertics. 
11. Ih'dor Of %tie, whon inade; when partition ordered 
12. Oat11 of rchrees to be filed. 
1:I. Partition, how made. 
14. Reoort of rerorees~ 

~ ~ ~ . .  
15. Sottino asi'lo report, bc. Judgment on report. 
IF. Persons and eases not affected. 
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ca.*prenz. SEQ. 20. Pr~eced~ of incumbered properly, how applied. -- 
21. Xla~.sl~slling securities of lien ~edi tors .  
22. Pmceeda olsnlc, llo!v distributed. 
23. Proceeds i f  paid illto court, action to continue. 
24. by referees. i!uw mado. 
26. Snlo ti;ily be oncredit. 
2,;. >lorlgn~es, be., lrow to be taken. 
27. listale for life or ycars, how disposed of. 
23. Cornpen~ t ion  to tenant in cnae or sale. 
23. Invcstulent when no consent is given. 
$0. lligltta of unkuovn tenants lho~v protected. 
31. Curltingent anrl fnturc rixl~ts how provided far. 
32. l'srmsofsale to be niado hnorrk>. 

Referees not to pureliase. 
R e b e e s  to report snlc. 
Order to eonvry. 
lleccipt olinouml,rancer, &c., to referees. 
(:atweyancrs when recorded, n bar to, &c. 
Proceeds orsnle for unkou\vn nou.residentr 
Secority for proceeds, &o.. llow taken. 
Securitp, to be tnkcn in name of parties and 
Clerk, to collect interest an securities, kc. 
Partition rnsdo equal, bycomgensalian. 
Praceeda whco paid guordiou of iuljut. 
Rllarev of insane, &0., person. 
Consent to partition by goardiiln. 
Coats of pnrtilioo ltov allow-ed. 
Wllen court rimy appoint oils referee. 
This Act wbcn to tskc erect. 

, when invested. 

fled with clerk. 

zY nf9 SEC. 1. When several persons hold and are in possession of real 
.-rjsrwn.t.. property as joint tenants, or tenants in common, in which one or  
2 I'ilge 357.  
88,. US. i more of'them have an e8tate of inheritance, or for life or years, an 
.ij 'h.l,?j~j action may be brought by one or more of such persons, in the clis- 
:$i,5;;20 trict eowt of the proper county, for a partition thereof according 
a!rs('s < l o ,  to the respective ~.ights of the pewolls iutrrested therein, and for a 
2':;.-, sale of such property or a part of it, if i t  appear that a pnrtition 

cannot be made ~vithout great prejudice to thc owncrs. 
campl.int, SEC. 2. Tlie interest of all persons in the property, whether snch 
r i , n t  to eon. . persolis be Bnolvn or unknown,shall be set forth ia the complaint, 

specifically and particularly ns far as knonn to the plaintiff, and if 
one or more of the parties, or the shnrc or quantity of interest of 
any of the partics, be unlrnown to the plaintiff, or Le uncertain or 
contingent, or the on~nership of thc inhcriktncc depend upon an 
execiitory devise, or the re~nainder be a cont,ingent remainder, so 
that such parties cannot be named, thnt fact shall be set forth in 
the complaint. 

P O ~ S O ~ S  ,,,, ,,,,, SEC. 3. NO persons who have or claim xny liens upon the DTO- . ~~ 

when to be 
parties. 

Summans 
tho.- nirectpa 
11 Wen. 
BIT; 17 do. 
471' 1 l l i l l  
141 l 2 do. 
267. 

rul,licatlon 
Olsommael. 

perty, by morigage, judgment or otherwise, ilecd be hnde pahies 
to the action, nuless such liens be matters of rccorcl. 

SEC. 4. The surnmons shall be directed to a11 tire joint tcnants 
and tenants in common, and all persolis having any liens of record, 
by mortgage, judgment or other\vise, upon the property or upon 
nny particular portion thereof, and generally to all persons un- 
known, who have or claim any interesf in thc property. 

SEC. 6. I f  a pnrty having a sl~are or lnterest be nuknown, or any 
of the knoivn parties reside out of the territory, or cannot bc found 
therein, and such fact is madc to appear by affidavit, the wrnnious 
may be servetl on snch nnlcnown or absent party, by publication 
asin other cues. When publication is ninde, the su~nmous as pub- 

liqhod qlll~l bc acco~npnnicd by a brief description of the property, n r c z .  -. - . . - .. , -~ 

whic]l is the subject df the action. sEC. 6. TilC dcfendiluts shall set forth in their ansmers, fully and defeu6nnb. Amwe* or 

..,..+;..,.~,,.i,: tho nature and extent of their intercst in thc property, "VY.I..-j) . . . .  
allrl i f  soell dcfcndants claim a lieu upon the property by mortgage, 
judglnent or otltcrwise, they shall state the date of the same, ttnd 
the amou~lt remaining due thereon, and whether the amount has 
i,ocll secured in any other way or not, and if so secured, the nature 

extent of the security, or they shall be deemed to Lavc waived . . ~ ~  . . 
their rights to suoh lien. 

~ E C .  7 .  The rights of the sevcral parties, plajntiffs as \well as de- 
fendants, may be put in issue, tried and deternnned by soch action, 
a11d where a sale of the premises is necessary, the title shal! be as- 
certained by proof to thc satisfaction of the court, beforc tlie jndg- 
mcnt of sale slldl be made, and when service OF the complaint sltall 
have becu mndc by publication, like proof shall be required of the 
rights of the absent or unknown parties, before such judgment shall 
hc rendered, except that when there are several unknown persona 
having an interest in the property, their rights ma,y be cousidcred 
together in the action, and not as between thcmsclves. 

SEC. 8. The plaintiff shall produce to the court on thehearing of 
the casa. the certificates of the rccorder and the clerk of thedistrict 
court, w'here the property is situated, shon~ing whetl~er there were 
or  were not any liens of record upon the property or any pa-' 
thcrwf, at the tituc of the cominenccment of the action. 

SEU. 9. K i t  appearby the certificate of thc recorclcr or thecler r. 3e 
that there were liens of' record at the t i~ne  of the co~nmence~nent r. 

the nction, and the persons holding or clniming such liens, be no5 
ninde parties to bl~c actio~l, the court shall either order such parties 
to be brought in by an a~nendmcnt or supplemental complaint, or 
appoint a referee to ascertain whether their liens have been paid, 
or if not paid what amount remains due, and the date of their liens, 
and whether the amoont remaining due thereon has been secured 
in any way, and if secured, the nature and extent of the security. 

SEC. 10. The plaintiff shall cnose a notice to be servcd a rea- n. ~ r e c a  
so~iable tinlo previous to the day for appearance before tho referee ''no"ce. 

appointed, as provided id the last section, on each persou having 
lieus of rccord, who is not a part to the actlon, to appear !efore I' ' the rcfcree at a specified time anc place, to malce proof by h ~ s  own 
afidavit or otherwise of the true amount cluc, or to become due 
contingently or ahsolotely thereon. In case suoh person be absent 
or his residence be unknovn, service may be made by publication 
or llotice to his agents, under the direction of the court or judge 
thereof; in such monner as may be proper. The report of the 
rekrce thereon shall be made to the court, and sliall be confirmed, 
modified or set s ide,  and a ncw reference ordered as the justice of 
the case may require. ' 

SEC. 11. If it be alleged in the complaint and established by P;F 0' 

evidence, or if it amear bv tile evidence witllout such allc~ation iu IS rv~ .em.  
the complaint, to ilce satis?dction of the court, thnt the pr~l,crty or 
any part of il, is so situated that pnrtition cannot be made without 
great prejudice $0 the owners, thc court may order a sale thereof, 
and fur that purpose may appoint one or more referees. Otherwise 



134 ACTIONS FOR THE PARTITION OB REAL PROPERTY. 

o u m n a .  upon the requisite proofs being made, it shall order a partition ac. 
===== cording to tlle respective rights of t,he parties as 'ascertained by the 

court, and appoint tllree referees therefor, and sl~all designate the 
portiou to remain undivided, for the owners whose intcrests re. 
main unknown or not ascertained. 

Oath of rer. SEC. 12. The referees before proceeding to the dischargeof their erecs. 
duties, shall be sworn or afiirmccl before some officer competclit to 
administer oaths, honestly and inlpartially to execute the trust re- 
posed in them, which oath or nffir~nation shall be filed with the 
clerk of the court. 

Partition. SEC. 13. In making the partition, the refcrees s h d r  divide the 
property and allot tho several portions thereof to the res ective 
parties, quality and quantity relatively considered, accorbI)ng to 
the respective rights of the parties as determined by the court, 
designating the several portions hy proper land marks, and may 
employ a surveyor with the necessary assistantd to aid them . . 

Reprt of tllcreln. 
. SEC. 14. The referecs or a majority of them shall make a report 

of their proceedings, specifying therein the manner of executing 
their trnst, describing the property divided and the shares allotted 
to each party, with a particular description of each share. 

l o  Sec. 16. The conrt may confirm or set asicle the report, and if 
~"'kdenron necessary appoint new referees. Upon the report being confirmed, 
report. 11 . 
V.,.EIT. I judopent sl~all be rendcrcd that such partition he effectual for- 
1ri11 I ~ I  / a 
do.o25. ever, which judgment shall be binding and conclusive : 

1. On all partles named therein, and tl~eir legal representati~es 
who have at the time any interest in the properly divided, or any 
part thereof as owners in fee, or ns tenants for life or for years, or 
as entitled to the reversion, remainder or the inheritance of snoh 
property or any part thereof, after the termination of a partiou1.u 
estate therein, and who by any contingency may he entitled to a 
beneficial interest in tlle property, or who have an il~tercst in any 
undivicled share thereof, as tenants lor years or for life; 

2. On all persons interested in the property, who may be un- 
known, to whom notice shall have been given of tlie application 
for partition by publication, as directed by section five; and 

3. On all other persons claiming from such parties or persons, or 
,,,,, nod either of them. 

not SEC. 16. But such judgment and partition shall not affect any snkctd.  1 
B Z T ~ .  580. tenants for years or for life to the whole of the property wliich is 

the subjcct i ,f  partition; nor sl~all such ju!l~~n~ent and partition 
preclude any person, except such as are speclflcd in the last section, 
from claiming title to the property in question, or from controvert- 
ing the title of the parties between whom the partition shall have 

hLmFnse or been made. 
nererees. SEC. 17. The expenses of the reierees, including tllose of a sur- 

veyor and his assistants, when employed, shall be aasertained and 
allowed by the court,, and the amount thereof, together xvitll the 
fees allowed by lam to the referees, shnll be paid by the plaintiff, 
aud may be allolved as part of the clixrves. 

Lien an an SEC. 18, When a licn is on a11 u~l!li~irled interest or estate of 
'nt-e=t. any of the partics, sucll lien, if a pnrt~tion be made, sliall thereafter 

be a charge only on t l ~ e  share assigned to such party; but such 
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sllall he first charged with its just proportion of the costs of cg-rna -- 
the partitioll in prcfercucc to such lien. 

YEC. 1s). Wile11 a part of the property only is ordered to be sold, g:;;;;;: 
if tllere be an estate for life, or years, in an undivided share of the n,., in ,,,, 
,\.r.hole l)ropert,y, such~estate~may be set off in any part of the pro- ;it, P"'""' 
pcrty io t  brdcred to be sold. 

~ o e e e d s  or SI:c. 20. The proceeds of the sale of the incunlhered property, lnovnli,ar~d 

be applied under the direction of the court, as follows : yropwty 

1 T ,  WXJ its iust nroaortion of the =enera1 wcosts of the action: 
how applied. 

*. -" I -.i d I 

2.  To,pay tlie costs of: the refcrcnce Y 
3. To satisfy and oartcel of record the several liens in their order 

of priority, by payment of tllc sums due, and to become due; the 
amouut remniu~ng due to be verified by afidayit at the time of - 

payment : 
4. The residue among the owners of the property sold, according 

to their respective shares. 
SEC. 21. Whenevcr any party to the action who holds alien upon hc~raaaing 

the property or any part thereof, has other securities for the pay- "C'U''"'eS' 

ment of the amount of such lien, the court may, in its discretion, 
order such securities to be exllausted before a distribution of the 
nroceedsof salc, or may order a just deduction to be madefrom the 
:mount of the lien on ihe prop&ty on account thereof. 

SEC. 22. The proceeds of sale, and the securities taken by the Proceeds adc. kc. how or 

referees, or any part thereof, shall be distributed by them to tho ,I ~~tnbnted.  

persons entitled theret,~, wilcnever the court so dirccts. But it' no 
direction be given, all snch procectls and securities shall be paid 
into conrt, or (lcposited therein, or as directed by the court. 

3rp'd Into SKC. 2Q. When thc procceds of sales of any shares or parcel be- m.. OOlllt 30110. 

longing to persons who arc partics to the action, and who nrc s ,, ,ti.... 
kuomn, are paid into court, the action may be continucd as between 
such parties, for the deter~ninatiorl of their respective claims thereto, 
wliich shall be ascertained and sdjudgcd by the court. Further 
testimony may be taken in court., or by a refcree at the discretion 
or  the court, and the court mag, if necessary, requiresuch parties to 
present the facts or law in controversy, by pleadings as in origilsal 
actions. 

SEC. 24. All sales of real property made by referees under this sale 
chapter, shall be made by public auction to the highest bidder, upon "ae' 

uoticc pblished in the manner required for the sale of real proper- 
ty on esecution. The notice shall state the terms of sale, and if the 
property, or any part of it is to be sold, subject to a prior estate, 
charge or lien, that shall be stated in the notice. 

SEC. 25. The court shall, in the order of sale, direct the term? of zb$; be 
credit which may be allowed for the purchase-money of any portlon 
oC the premises, of which it may direct a sale on credit ; and for 
that portion of whicli the purchase-money is required by the pro- 
visions hereinaftor contained, to be invested for the benefit of un- 
known o\rrnors, inftints, or parties out of the territory. 

Ssc. 26. Tbc referees may take separate mortgages, and other se- ;;;;~~,o 

eurities for the whole, or convenient portions of the purchase- a. taken. 

money, on snch,pa~ts of t l ~ e  property as are directed by tlie court to 
be soltl on creclct, y the name of the clerk of the district court, and 
hiu successor iu ofllco; null for thc shares of any known owner of 
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OHAFTERZ. full age, in the name of such owner; and for the sharesof an infant, 
-= 

in the name of the guardian of such infant. 
B t x t e a r  ta- SEC. 27. When the estate of any tenant for life or years, in any 
nnnt, ! ,or 
disposrda,. undivided part of the property in question, shall havc been ad- 

mitted by the parties, or ascertained by the court to be existing at 
the time of the order of sale, and the person entitled to sue11 estate 
shall have been made a party to the action, such estate may be first 
set of? out of any pnrt of the property, and a sale made of such par- 
cel, subject to the prior unsold estate of such tenant therein ; but if 
in the judgment of' the conrt, a clue regard to the interest of all the 
parties require that sucli cstate be also sold, the sale may be so 
ordered. 

compensa. SEC. 28, Any person entitled to an estate for life or years in anv 
lion to  ten- .., ,,,, undivicled part of tho property, whose cstate shall have becn sold, 
f sl~all be entitled to receive such sum in gross as may be deemccl 

upon principles of law applicable to annuities, a reasonable satisfac- 
tion for sucl~ estate, and which the person so entitled shall consent 
to acccpt instead thereof, by an instrument in writing, fileu with the 
clerli ol't,hc court. U~,on the filing of such consent, the clerk shall 
enter the same in the minntes of the court. 

rav-tmcnla SIX. 30. If snch consent be not given, filed and entered, as pro- 
~~,;;,~,"- viclcd in the Inst section, before the report of salc by the referees, 

thc court shall ascertain and determine what proportion of the pro- 
cceds of the sale, after deducting expenses, mill be a just and rea- 
sonnblc sum to be invested for the benefit of the person entitled to 
such estate for life or years, and shall order thc same to be paid t o  
snch party or deposited in court for him as the case may require. 

~ t ~ h t ~ ~ r , , ~ . .  SEO. 30. I f  the persons entitled to such estate for life or years be 
i F  unknown, the court shall provide for thc protection of their rights, 

in the same manner ax far as may be, ax if they were known and 
liad appeared. 

c ~ . n . ~ ~ . t  SEC. 31. In all cases of sales in partition, when it shall appear 
,,",I ,,,,,,. iutlire ,,,, that any person has a vested or contingent future right, or estatein 
proyidec"for. any part of the property sold, the conrt shnll ascertain and settle 

the proportional value of such contingent or vested right or estate, 
according to the principles of law applicable to annuities and sur- 
vivorship, and shall direct such proportion of the proceeds of sale 
to be invested, secured or paill over in such manner, as to protect 
the rights and interests of the parties. 

TWW o SEC. 32. In all caes  of sales of property, the terms shall be made 
sales to be known at the time; and if tho premises consist of distinct farms or 

lot's, thep shall be sold separately. 
xeferen nm SEC. 33. Neither of the referees, nor any person for the benefit of 
topurch"'e. either of them, shall be interested in any purchase; nor shall the 

guardian of an infant party be interested in the purchase of an.9 real 

, , property, being the subject of the action, except for the benefit of 
tlie infant. All sales contrnryto theprovisionsof this section, shall 
be void. 

ne,,.rt of SIX. 34. After completing a sale of the property, or any pnrt 
'e. tllcreof ordcred to be sold, the refereesshall report the snmr to the 

court, with a description of the difFerent parcels of land sold to cach 
pilrchnser; the name of the purchaser; the price pa~d  or s~cured;  
the terms and cond~tions of the sale; and thesecurit~es, ifany taken. 

. 
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~h~ report shall be filed in the ofice of tho clerk of the district 
the county where the property is situated. 

en, nr, ~f the in ln he coufirmeti by the court, an order shall be "u. ~~ ~ 

enbred, directing the referees to Fxecute conveyances and take se- 
curities pursuant to snch sale, ~ v h ~ c h  they are hereby authorized to 
do. such  order may also give directions to them respecting the 
disposition of the proceeds of the sale. 

SEC. 36. When a partv entitled to a sliarc of the property, or 
tm iucumbrancer entitled "to have his lizn paid out of the sale, be- 
comes a purchaser, the referees may take his receipt for so much 
of the proceeds of the sale as belongs to him. 

Ssc. 37. Theconveyanccs shall be recorded in the eo11nty where 
the premises are sitaat.cd, and shall be a bar against all persons 
interested in tlie property in any way, who shall have been named 
as prt ics  in tllc action, and against all such parties and persons 
as were unknown, if the summons have been served by ptlblica- 
tion, and ngninst all persons claiming from them or either of them. 

SEC. 38. Wllcn thcre are nroceeds of a sale belongins to nn un- ~. 
r lo has no known owner, or to a without the territory, R-1 

lc:.al rcpresentntive within it, the same shall be invested i n  securi- 
ties on interest, for the benefit of the persons entitled thereto. 
SIX 39. Whcn the security for the proceeds of sale is tnken, or 

when an investment of any such proceeds is made, it sh:rll be 
done, except as herein otherwise providcd, in the name of the 
clerk of the district court of the couuty where the papers arc filed, 
and hie successors in office, who shall hold tlle same for the use and 
hcriefit of the parties interested, subject to t l ~ c  onler of the conrt. 

SEC. 40. When security is taken by the refcrces on n sale, and 
the parties interested in such security by nn instrument in vriting 
under their hands, delivered to tiic referees, ngrce upon the sharcs 
and proportions to which they are respectively entitled; or when 
shares and proportions have been previously ndjudgod by the 
court, such securities shall be taken in the names of; and payable 
to the parties respectively entitled thereto; and shall be delivered 
to such parties upon their receipt therefor. Such agreement and 
receipt sl~all be returned and filcd with the clerk: 

SXC. 41. The clerk, in whose namc a security is taken, or by 
whom an investment is made, and his succesors in office, shall re- 
ceive the interest 2nd principal as it becomes due, and apply and 
invest the same as the court may direct; and shall file in his office 
all securities talcen, and lceep an account in a book provided and 
kept for that purpose in thc clerk's office, free for inspection by all 
nersons. of investments and monevs received by him thereon, and 

C R * m  2. -- -- 
Order loeon- 
Ye,. 

R ~ c E I P ~  of 
i n ~ ~ m b r l m -  
cer. 

co."eYO"De 
r~cordtd I) 
bar to, !.to. 

Praoeeas , o t  
, O h  10- 
rested. 

srcorig far 
proceed* 
bon t h .  

seenritg to 
be in name 
of prrt1es 
and Sed .  

aerk to eal- 
1estioterest. 

;he disposition thereof. 
nr,,tion SEC. 42. When it appears that partition cannot be made equal p milde . m n a ~  

between the parties, according to their respective rights, without br oomi,.n- 

prejudice to the rights and interests of some of them, the court "'"'*' 
may adjudge compensation to be made by one party to another, 
on accoont of the inequality of but such compensntion 
shall not be required to be made to others by owners unlcnown, 
nor by infants, inless in aase of an infant it"appear that he has 
personal property suficient for that purpose, and that his interest 
will bc promotcd thereby. 
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cnnrrenz. SEC. 43. When the share of an infant is sold, the proceeds of .- 
I,= the sale may be paid by the referees making the sale to his general 
"""'~3. g~lardia11, or the specin1 guardian appointed for him in the action, 

upon giving the securlty rcquired hy law, or directed by orrdr of 
tbt: coort. 

I SEC. 44. The guardian who may be cutitled to the custody and 
a=m penODs management of the estate of an insane person, or other person ad- 

judged incapable of conducting his own <flairs, whose interest in 
real property shall havc been mlold, may receive, in behalf of such 
person, his share of the proceeds, of such real property from the 
rcferees, on cxecoting mith suficient suretias, an undertalciug, ap- 
proved by a judge of the district coort, that he will faithfully dis- 
charge the trust reposed in him, and will render a true and j, 
account to the person entitled, or to his legal representative. 

co..cnt t. SEU. 45. The general guardian of an infant, and the guardi 
Partition 4 entitled to the custody and niauagement of the estate of an insa 

person, or other person adjudged incapable of conducting his own 
affairs, who is interested in real estate llcld in joint tenancy, or in 
common, or in any othcr manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent 
to a partition witllout action, and agree upon the share to be set 

. air to snch infant or ot.her pcraon ent~tled, and may execute a re- 
I c se  in hi behalf to thc omucrs of the shares of thc parts to which 
they may respectively be entitled, upon an order of the court. 

, .  SFC. 46. The costs of partition, including fees of referees and 
g;;E,.h"w other disbursements, shall be paid by t l ~ e  parties respectively en- 

titled to share in the lands dividcd, in proportion to their respec- 
tive interests thercin, and may be included and specified in the 
judgment. I n  that case they shall be a lien on the several shares, 
and the judgment may be enforced by execution against such 
shares, and against other property held by the respective pnrties. 
When however a litigation arises bctwcen some or the parties only, 
the court may require the expense ofsnch litigatioli to be paid by 
the parties thereto, or any of them. 

me. E+ SEC. 47. The court, mith t!re consent of the parties, may appoint 
","I sg: a single referee, instead of three rcferees, in the proceedings under 

the provisions of this chapter; and tlic single referee when thus 
appointed, shall Lave all the powers, and perform all the duties 
required of the three rcfcrccs. 

SEC. 48. This act shall t ~ k e  effect and be in force from and after 
the first day of May next. 

Passed, Decenther 22~1, 1183. 

ust 
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CBAPTER I .  ---- -. 

AN ACT BRGCZATIND- PROCEEDINGS TO VACATE CIIARTERB AND 
~ I ( . ~ T E R S  FATEXT, AND TO PREVENT THE USURPATIOX OF AN 
nrpICE OR PRAXCIIISE. 

C H A P T E R  I. 

ACTIONS I N  PLACE OF SCIllE FACIIIS, QUO 'IVhRR.AI?TO, AND OF IN- 
FOR>I.LTIONS IN THE NATURE OF QUO TARRANTO. 

Sea. 1. Scire facim aad ~qw tuawanto abolislied. 
2. Actiou by prosccutiug attorney to vacate charter. 
3. Aetioo to annul a corporation. 
4. Lcavo how obtained. 
6. Action "Don information or oomrrlaint. 
6;  Action to vaoate letters patent 
7. Relator, vhea to be joined aa plaintiff, 
8. Camlllniot and action ror usurping ofice. 
9. Jullcrncnt in such actioo. 

l o .  AsGrnption of o&e, Be., by relator. 
11. Dsmngcs hov recovered. 
12. Action ogaiainrt severnl persons claiming office. 
13. I'ennlty for usurping office. 
14. Judgn~eot afforf8iture against a corporation. 
15, Conts against corporntion. 
16. Appoirltment of a receiver. 
17. Copy orjudornent roil whero to be filed. 
18. Act wlreu to take effect. 

SRC. 1. Be it enacled by tile Legis7atiz'e Asse,,zb?y o f  271e Ter- s,i, rneiaa 

rile,,!, of Oregon, That the writ of scire fncins, the writ of q7ro V I ~ T -  gLav,y 
?.anto, and proceedings by information in the nature of quo war- aoolis~~ed. 

ranto are abo!islled, alrd the remedies heretofore ohtainal~le in those 
forms, may be obtaincd by actions at lam under the provisions of 
this clial)tcr. 

S ~ C .  2. An action may be brought into the district court by the nctim, to 

prosecuting attorney of the district, in the name of the territory, z::::,. a 

whenever the legislative assembly shall so riimct, against a corpora- 
tion, for the purpose of vacating or annulling the act of incorpora. 
tion, or an act renewing its corporate existence, on the ground 
that such act or renewal was upon some fraudulent sug- 
gestion, or concealma~lt or ;& material fact, by the pcrsons incorpo- 
rated or some of them, or wiih their knowledge and consent. 

SEC. 3. An action may bo brought by such prosecutingattorney, a.tie.am. 
in the name of the territory, on leave granted by the district court di&.'""'& 
or a jndge thereof, for the purpose of vacating the char~er or an- zip. 2". 

nulling the existence of a corporation othcr than municipal, mhen- 
ever snch corporation shall : 

1. Offe'end ag;rinst any of the provisions of the act or acts creat- 
in& aiterillg or renewing such corporation; or. 

2. Violate the provisions of any law by which such corporation 
shall have forfeited its charter by abuse of its powers; or 

3. Whenever it shall have forfeited it,s privileges or franehises 
by failorc to exercisc its powers; or 

4. Vlieliever it shall have done or omitted any act which 
amounts to a surrellder of its corporde rights, privileges and fran- 8 

chises; or 
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cmrmnl. 5, Whenever it sball exercise a franchise or privilege not con- -- - -~ -- 
ferred upon it by law. And it shall be the duty of such prose- 
cuting attorney, whenever he shall have reason to believe that any 
of these acts or commissions can be established by proof, to apply 
for leavc, and upon leavc granted, to bring tho action in evcry 
case of pitblic interest, and also in every other case, in which satis. 
factory security shall bc given to indemnify the territory against 
the costs and expenses to be incurred thercby. 

h" how SEC. 4. Leave to bring the action may be granted npon the obtained. 
ap licatiou of the prosecuting attorney ; and the district court or t; ju ge may, in their discretion, dircct notice of such application to 
be given to the corporation or its oflicers, previous to granting such 
leave, and rnay licar the corporation in opposition thereto. 

Aotian unon SEC. 5. A n  action may be brought by the prosecuting attorney 
information 
oroomolnint. of the district in the name of the territory, upon his own informa- 
~ ~ ~ i ~ ! ~ i  tion, or upon the complaint of a private party against the party 
do. ?35- '?3 offending, in the following cases: 
do. 193, '224 
s o ;  z n.ib. 1. When any person stlall usurp, intrude into, or unlawfully 
513, hold, or exercise any public office, civil or military, or any fran- 

chisc within this territory, or any office in a corporation created 
by the authori~y of this territory ; or 

2. When any public officer, civil or military, has done or suf- 
fered an act, which by the provisions of the law makcs a forfeiturc 
of his office ; or 

3. When any association or number of persons act within this 
territory as a corporation, without being duly incorporated. And 
it shall be the duty of the prosecuting attorney to bring the action, 
whenever he shall have reason to believe that any of these acts 
can be proven, or when he shall have been directcd to do so by a 
judge oC the district court. 

notiom to SEC. 6. A n  action may be brought by tho prosecuting attorney 
Vacate of the district in the name of the territory, for the purpose of va- 

cating or annullingletters patent, grantcd by the territory, in the 
following cases : 

1. When he shall have reason to believe that such letters patent 
were obtained by means of some fmndnlent suggestion or conceal- 
ment of a material fact, made by a person to wllom the sanre were 
issued or made, or with his consent cr  knowledge; or 

2. When he shall have reason to believe that such letters patent 
were issued through mistake, or in ignorance of a material fact ; or 

3. When he shall have renson to believe that the patentee or 
those claiming under him have done, or omitted an act in viola- 
tion of the terms and conditions on wliich the letters patcnt were 
granted, or have by any other means forfeited the interest acquired 
under the same. 

R ~ I ~ O T  SEC. 7. When an action shall be brought by the prosecuting ;h;,"d.to be attorney by virtue of this chapter, on the relation or information 
o f a  person having an interest in the question, the name of such 
person shall be joined with the territory as plai.intiff. 

ampwnt SEC. 8. TVllcnever such action shall be brought against a person 
and action ., ...,,,, forusurping an office, the prosecuting attorney, in addition to the 
0"" statement of the cause of action, may also set forth in the complaint 

the name of the person rightfully eliditled to the office, with a state- 

ment of his thercto, and in snch case, upon proof by affidavit c n n m n ~ .  
that the defendant has received fees or emoluments belonging to the 
oflice, alld by means of his .usurpation thereof, an order may be 
granted by a judge of the chstnct court for the arrest of such de- 
fendnut and holding him to bail, and thereupon he shall be arres- 
ted and held to bail in the same manner, and with the same effect, 
and subject to the same rights and liabilities, as in other actions at 
law where the defendant is subject to arrest. 

SEC. 9. In  every such ease judgment shall be rendered npon the Jnavenr in 

right of the defendant, and idso upon the right of the party so al- """h "'""". 
leved to be entitled, or only upon the right of the defendant as .ins. - .  - 
ti& shall require. ' 

SEC. 10. If judgment shall be rendered npon the right of the f~;:;;:,, 
person so alleged to be entitled, in favor of such person, he shall be hy.,lat,. 

entitled. after taking the oath of office. and execntine such official 
bond &may be reG~ired by law, to tilie upon liimsaf the execu- 
tion of the office. 

SEC. 11. If  judgment be rendered upon the right of the Damage 

so alleged to be entitled, in favor of such person, he may recover FzzdfCE* 
by action tho damages which he may have sustained by reason of 
the usnrpntion of the office by the defendant. 

SEC. 12. When several persons claim to be entitled to the same p;fqewe- 
office or rranchise, an action may be bronglit agilinst all such per- ,,I ,,,,,., 
sons, . ~ in order to try their respective rights to such office or fran- z::ys 
chise. 

SEC. 13. When a defendant, ~~zhethcr a natural person or a cor- 2;;;;~ ;y 
poration, against whom snch action shall lrave been brought, shall 6.e. 

be adjudged guilty of nsnrpir~g or intruding into, or unlawfully 
holding or exercising any ofice, franchise or privilege, judgment 
shall be rendered that such defendant be excluded from such office, 
franchise or privilege, and also that the plaintif recover costs 
against such clefendnnt. The court may also, in its discretion, fine 
such defendant a sum not exceeding one thousand dollars, which 
fine when collected sball be paid into the territorial treasury. 

Srsc. 14. I f  it shall be acljodged that acorporation, against which ~ n a ~ m e n t  of r""leiture 
an action shall have been brought, p~rrsuant to this chapter, has by ag:~inst a 

neglect, abuse, or surrender, forfeited its corporate rights, privileges C"'P0'3t'"n. 

and franchises, judgment shall be rendered that the corporation be 
excluded from s ~ ~ c h  corporate rights, privileges and franchises, and 
that the corporation be dissolved. 

SEC. 16. If  judgment be rendered ,in such action against a cor- 
poration, or against persons clairning to be a corporation, the court costl aninst oomorstion. 
may cause the costs therein to be collected, by execution, against 
the pcrsplls claiming to be a corporation, or by attachment or pro. 
cess against the directors or other officers of such corporation. 

Sac. 10. When such judgment shall be rendered against a cor- 
poration, the court shall have the same power to restrain the cor- ;!!I;;- ::,- 
pomtlon, to appoint a receiver of its property, and take an account, .,i,,,. 

and make dlstrlbution thereof among its creditors, as a court of 
chancery possesses, and it shall be the duty of the prosecuting 
attonleg, iuimecllntely after the rendition of such judgment, to in- , stitute proceedings for that purpose. 

SEC. 17. Up011 the rendition of such judgment against a corpora- 
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TITLE 1. tion, or for the vacating or annulling of lctters patent, it shell be - - ~ --- 
a~ .r tllc duty of t l ~ c  prosecuting attorney, to cause a copy of the judg 
joi~;ment ,,,,,,,,, ment roll to he furlhmith filed in the office of the secretary of' tile 
bead. terrilorv. 

SEC. 18. This act shall take cffc 
thc first day of May next. 

Passed Decernher 224 ~ $ 4 .  

a t  and 1 ce, from and after 

AN ACT RELATTNG TO TPRITS OB 3lllNDAMUS AND PROHIBITIl 

OF THE WHIT O F  IfAIVDASCUS. 

TITLE I. 

Ssc 1. Fri t  of mandamus to whom issued. 
2. When to iuue. 
3. Xature of mandamus. 
4. When peremptory mandamus may be allowed. 
6. Proceedings. 
F. Aosser on return ol 
7. Irno answer, perem] 
8. Pleadings 
9. I ~ s u e  when tried. 
10. Issue where tiied. 
11. Trial, as in civil action. 
12. Damages for plaintiff. 
13. Court mny fine or imprison. 
14. Jurisdiction of district court. 

TO whom to SEC. 1. J)e i t  enaclcd hg -?/he Legislative Assembly o! the Territory of 
IS~YC. 
z~ .c~~ .e~ . i .  Oregon, That tlic writ of mandamus rnay be issued to any inferior 

tribunal, corporation, board or person to compel the performance 
of an act, which the law specially eqjoins, as a duty resulting from 
an oflice, trust or station, or to compel the adlnission of a party to 
the use and enjoymcllt of a right, or office to which he is entitled, 
and from which he is ~~nlawfully precluded by such inferior tri- 
bunal, corporation, board or pcrson. 

when s 1.- SEC. 2. This writ shall only be issued in cases where there is not 
me. ,,,,,, a plain, speedy and adequate remedy,iu the ordinary wnrse of 

law. I t  shall be issued n on nflidavlt on the application of the 
party beneficially interestci! 

N I ~ U E ~  of Sec. 3. The Grit shall be either alternative or peremptory. C 
mandamus. alternative writ shall state co~icisely the facts, showing the obl. 

tion of the party to whom i t  is directed to perform the act, and -.. 
omission to perform it, and comma~~d him that immediately after 
the receipt of the writ, or some other specified time, he do the act 

Fhe 
lga- 
his 

required to be or show causebefore the court out of -TITLE ~~ 1. -- 
which the writ issued, at a specified tlme and place, why hc llas -- - 
not done so, and that he then and there return the writ with his 
certificate of what he has done. The peremptory ~vri t  sball be in 
a similar form, except that the words, requiring the party to sllow 

' 

cause why he has uot done as commanded, shall he omitted. 
SEC. 4. When the right to require the performance of the act Then w- 

is clear, and i t  is apparent that no valid excuse can be givcn for "mpLn'' 

not performing it, a peremptory mandamus may,be allowed in the 
first instance; in all other cases the alternative writ shall be 
first issued. 

Slsc.  6. The motion for the writ, the allowance and the service PO, 
thereof and the ellforcement of obedience thereto, shall be such as cow. 

the court may direct. 
SEC. 6. On tllc return day of the alternative writ or such fur- ;:;y 

ther day as the court may allow, the party on whom the writ shall ,*it. 

have been served, may show cause by answer under oath, made 
in the same manner as an answer to a complhint in an action at 
law. 

SEC. 7. If no answer be made, a peremptory mandate shall be ;;;g;z 
allowed against the party on whom the wrlt shall have been ,,,t,e,,,a. 
served. If an answer be madc containing new matter, the same 'B"'D.*. 

shall not conclude the applicant, who may on the trial or other 
proceedings avail himself of any valicl ol~jection to its sufficiency, 
or may countervail it by proof, either in direct deniat or by may 
of avoidance. 

SEC. 8. NO other pleading or written allegation, shall be allowed rlesain&. 
than the writ and answer, and these plcaclir~gs shall l~ave the same 
effect, and be construed &d ameudai in tllcsamc manner, as pro- 
ceedings in an action at law; and the issues thcreby joined slisll 
be tried, and the further proceedings had in the same manner as in 
an action at law. 

SEC. 9. Issues of fact joined in the case of n writ of mandamus :;;$, wh- 
issued o11t of the suoreme court. shall be tried as urovided in thc . 
nest section. 

SEC. 10. When the parties consent thereto, the court may try ~b. 
the issues of fact arising upon the pleadings of the$arljcs, or the 
same may he referred as in actions at law in the !strict court ; 
but when either mart7 shall refuse to consent to s trial, other than 
a trial by jury, t6e sipreme court may order a jury of twelvc men, 
possessing the qualifications for jurors, in the district court,,to bc 
surnmoncd to appear forthwith before the court to try such Issue; 
and in case any of the jurors so summoned, shoulcl for any cause 
bo rejectcd or be disqualified to act as a juror 111 the case, the 
court rnny order others to be summoned until a jury shall he 
oht,nincd. --. 

S s o .  11. When a j u v  shall be impanneled, the same proceed- T rial 81 in 

ings shall bc hnd as in the trial of an action at law in the district """ BcL'on' 

court. 
SEC. 12. I f  judgment begiven for the applicant, he shall recover Damab'Qs for ,,I~>",LU. the damagcs wllich he shall have sustained, to be ascertained by 

the conrt or jory, or by referees, as in an action at law, together 
with his costs and chargcs: and for such damages, costs and. 



TITI.R 9. chxrges an execution may be issued; and a peremptory mandamus - ~- - -- shall also he awarded without delay. 
e ~ t  SEC. 1s. Whenever a peremptory mandamus has been issued and 

or 1". . , directed tn any lrlferior tribun:ll, corporatiou, board or person com- 
manding the performance of any public duty, specially enjoined by 
law, i f  it appear to the court that any member of such inferior tri- 
bunal, corporation, or boanl, or such person upon whom the writ 
has been personally served, has without just excuse refused or 
neglected to perform the c1ut.y so cnjoined, the court may inil~ose 
on him a fine not exceeding five hundred dollars. Such fine when 
collected, shall be pnid into the territorial treasury. I n  case of per- 
sistence in a refusal of obedience, the court may order the party to 
be imprisoned for a period not esceeding three mouths, and may 
take any orders necesary and proper for the complete enforcement 
of the writ. 

; SEC. 14. The sovcral district courts of this territory shall have 
cmt9 .  original jurisdiction in cases of mandamus, except in cases when 

such writ is directed t~ one of the judges of the district court, in 
his oflicial capacity, and the said court shall proceed upon all such 
cases in the same manner as in an action at law, unless otlierwise 
provided by statutc. 

TITLE II. 
Writs of Prolldition. 

Ssc 15. Writ3 or prohibition to be issued from supreme eourtonly. 
16. Service and reluro afwrit. 
17.  Procecdii)es upon return afwrit. 
18. Judgnrent wlletl end bow rendered by court. 
19. Act when t o  taka emct. 

%,, ,,,;, SEC. 15. Writs of prohibition shall only be issued out of the su- 
~ " k f m m s *  preluc courf and sucl~ writs sliall be applied for, upon affidavits, 
prrrre oourt. by motion to tbc court or a judge thercot' i n  vacation, i n  the same 

manner as writs of mandamus; and if tile cause shown sball appear 
to the court or judge to be sufficient, a writ shall be thereupon 
issued, which sball command the court and party, or oflicer to 
w11om it sliall be directed, to desist, and refrain from any furtber 
proceeding8 in ihc suit, or matt,er specified therein, until the nest 
term of the supreme court, or tbe further order of the court thereon; 
and to show cause at the next term of the said court., or some day 
to be named in the snme term, at the option of'the court, if issucd 
in term time, wliy they sllould not be absolutely restmined from 
any further proceeding in such action or motter. 

%~.. SEC. 16. SUCIL writ shall be served upoil the court and party, or 
TUtYI". officer to wliom it shall be directed, in t,he pame manner as a writ 

of mandamus; and x return shall in like manner be made thereto 
by suah ccnrt or officer, nrllich may be enforced by attachment. 

Pro~eFdtngr SEC. 17. The court and party or oficer on wllom the writ shall 
on return Of have been served, may by the return or answer under oath, show 

ca,uae why they slio~~lil not be restrained as mentioned in the writ 
of prohibition; xnd tlie person prosecuting such writ may take 
issue or demur to the matters relied on in the return or answer by 
such court and party or oficer; and the like proceedings shall be 

- - -  
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h id  for the trial of such issues of law or  fact, joined between tlie ~ b p ~ ' s  
parties, and for the rendering of judgment thereon as iu  a manda- 
KRlls .  

SEC. 19. The court after hearing the proofs and allegations of the Judgment rendered br 
shall render judgment, either that a prohibitLon absolute eoud. 8 

restraining the said court and party or officer from proceeding in na"'b.148. 
sllch nctioli or matter, do issue, or authorizing the court and party 
or officcr to proceed in such action or matter in question; and may 
make ~ ~ n d  euforce such order in relation to costs and chargcs, and 
the amount thereof'as may be deemed just. 

SEC. 10. This act shall take effect aud be in force from and after 
the first day of May next. 

Passed January, 68, 1854. 

AN ACT RELATING TO ACTIONS ON OFPICIAL SECURITIES FOR FIXES 
AND FORFlr:ITURES, TO ACTIONS BY AND AGALNST PUBLIC OFFI. 
C14RS AND PUBLIC BODIES. 

ACTIONS ON OFFICI.4L SEOURITIES, AND FOR FINES AND FOR- 
FIRURES. 

Szc. 1. OSei l  band h o v  canrtruod. 
2. Wllo may bring an action theroon. 
3. Lenve lluw grnnted. 
4. One judgment not to preclude s second action, on othor delinquencies. 
5. Amount recovered not to exceed undertaking. 
6. Execution to bo fint enforoed npinst principd. - 
7. Seouritiea wllco and how npportionod. 
8. .\etions for Bnesand forfeitures, who  ma^-prosecnte. . . 
9, .Icosl!,t rce,\'cn,.l ..v::ou pe!:.lt). zn itulttel. 

lo. &:(I C 1 3  ',f TJCJPFI)' Ily C>Ii1:11..11. 
Li. Crtrin, filler to be p i 1  $!.,.a t t tc treasury. 

SEC. 1. Be i t  enaeled Ly th.e LegLlative AssemLly of the T-- ostia~tma. 
tory qf Oregon, That the oflicial bond or other security of a public 
oficer to the territory, whether with or without securities, sliall 
be construed as security to the territory, and a!so to all persons 
scver;llly for the oficial delinquencies, against which it is intended 
to fyyidc. IF it ,be to a county, cit,y, village or  other municipal 
bo 5, it shall, In like manner, be construed severally to all persons 
intended to be secured, as well as to the body politic nan~ed 
therein. 

SZC.  2. When a public officer, by official misconduct or neglect mo mar 
of duty shall forfcit his official bond, or render his s~lreties liable :2:Bf~e:z 
upon an oEcial security, any person iujured thereby, or who is by 
law entitled to the benefit bf the security, may bring an action 
thereon, in  111s own name, against the officer and his sureties to 
recover the amount to wl~ieh lie may be entitled by reason of the 
delinquency. 

SEC. 3. Before an actiou can be brought b y  the plaintif, other Leare now 
than the territory or body politic named iu the security, leave gc"ted' 
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