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HISTORY OF THE CASE

R On March 14 2014 the D1rector of the Department of Consumer and Business Services,
' ,Bu11d1ng Codes Division (Division) issued a Notice of Proposed Assessment ‘of a Civil Penalty

e ..'.'and Appllcatron Deriial, Finial Order on Default, and Order to Cease and Desist to On the Level

o '~'Inspect1on Concepts Inc (Respondent) On, March 19, 2014, Respondent requested ahearmg

On Apnl 29, 2014 the D1v1$1on referred the matter to the Office of Admlmstratlve

’ ‘Heanngs (OAH).

T The OAH as51gned the matter to Admlmstratlve Law Judge Joe Allen and scheduled a
} -telephone hearing for October 1, 2014 On July 31 2014, the OAH assrgned ALJ Samantha Farr

. to pres1de ‘at hearmg

: On August 11 2014 ALJ Allen convened.a prehearmg conference Respondent

. appeared, represented by attorney Ryan Hunt. The Division appeared, represented by Senior
Assistant Attorney General Katharine Lozano. ALJ Allen consolidated this matter for purposes
of. heanng with two other matters 1nvolv1ng the same parties, OAH Case Nos. 1403675 and
1403677. ALJ Allen scheduled an in-person hearing for September 29 through October 1, 2014,

, and set deadhnes for the submrssron of witness hsts and. exhlblts

- ] On September 10 2014 the D1v1s1on requested postponement of the hearlng On
.September 11 2014, ALJ Fa1r granted the Division’s request. -~ °

7t On. September 29 2014, ALJ Fa1r convened a prehearlng conference Respondent .
-appeared ‘répresented by Mr Hunt. ‘The Division appeared represented by Assistant Attorney
‘General Tyler Anderson. -ALJ Fair scheduled an in-person hearing for February 3 through
February 5 2015 and set deadhnes for submlssxon of w1tness hsts and CXthltS

o 0mnl} anuary 22, 2015 M. Hunt withdrew as Respondent’s representatlve Respondent
adv1sed the OAH that it was represented by 1ts pre51dent Douglas Dick. =

On Eebruary 2, 2015, the D1v1s1on issued an Amended Notrce of Proposed Assessment of
a Civil Penalt'y.,i and Application Denial, Final Order on Default, and Order to Cease and Desist
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T (Amended Notlce) to Respondent

. A heanng was held on February 3 2015 mT ualatm Oregon with’ ALJ Fair ptesiding.
Respondent, represented by Mr. Dick, appeared and testrﬁed The Division appeared and was
represented by Ms. Lozano. - Testifying on behalf of the Division were Andrea Simmons, the
. Division’s enforcement and trarnmg manager; Roseanne Nelson, the Division’s licensing ,
- managet; and Jerald Taylor, the crty manager for the. City of Manzanita: The record closed at the
conclusron of the hearing. ALJ Fair issued a Proposed Order on February 23, 2015, recommending that
the Division find Respondent committed violations of ORS 455.129(2)(d) and (c), OAR 918-090-0100,
OAR 918-090-0110(2)(i), and OAR 918-090-0300(1), but find Respondent did not violate ORS ,
. 455.1292)(1); and recommendlng that the Board deny Respondent’s apphcatlon for registration as a third
party planreview and inspection business (SRB), assess a civil penalty against Respondent of $3,000, and
that the Division’s Cease and Desist Order, issued with the Notice and Amended Notice should be
maintained, with respect to v1olat10ns of OAR 918 090 0100, OAR 918-090-01 10 OAR 918- 090-
- 0300 and ORS 455.129.

On February 26 2015 and March 13 2015 Respondent ﬁled exceptlons to the ALT’s Proposed
Order with the Division. The Division has. considered Respondent’s exceptions, to the extent that
they did not attempt to introduce new evidence via assertion after the récord had closed, or raise
arguments or questlons outs1de the scope of th1s contested case, but rejects them.

The D1v1sron 1ssued an Amended Proposed Order on March 24,2015 that was largely consistent.
with the ALJ’s Proposed Order. The Amended Proposed Order did, however, include a finding that
Respondent. did violate ORS 455. 129(2)(1) w1th accompanymg analy51s th1s ﬁndmg did not result in any
~ additional d1s01plme or penaltles . L v )

On Aprrl 8, 2015 the Respondent ﬁled exceptrons to the Amended Proposed Order with the
Division, but they are substantlally identical to prior arguments Respondent has raised, have already been
-addressed at length in the Proposed Order and Amended Proposed Order. The only new exception is that
g Respondent objects to the civil penalty proposed as unreasonable; however, this issue was also addressed

" . inthe Proposed and Amended Proposed Orders The Division has con51dered Respondent s exceptions

and reJects them R S
The D1v1510n hereby 1ssues the followmg Fmal Order
L ISSUES

‘ e Whether Respondent engaged in the bus1ness of prov1d1ng th1rd _party plan review and :
inspection services without being registered as such a busmess w1th the D1v151on ORS '
455 129(2)(d) and OAR 918-090- 0100 : :

2 Whether Respondent acted in a manner that created a serious danger to the publ1c
health or safety ORS 455 129(2)(1) : : :

e

= -The Amended Not1ce rev1sed a c1tat1on to a statute that had been renumbered Respondent rece1ved a
copy of the Amended Notlce pnor tothe heanng '

Final Order -
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ST 3. Whether Respondent met the requlrements for a quallty control manual required for a
o third party plan review and irispection busmess (SRB) apphcatron OAR 918-090-0300(1) and
OAR 918-090-01 10(2)(1) . 4

S 4, Whether Respondent submltted an apphcatlon with the Division that contamed an
s ,.-,mcorrect or mlsleadlng statement ORS 455 129(2)(c) -

5 Whether the D1v1s1on may issue a cease and des1st order to Respondent proh1b1t1ng it
from v1olatmg ORS chapter 455 and rules adopted thereunder. ORS 455. 775(2)

co 6 Whether Respondent should pay a ClVll penalty in the amount of $3,000. ORS’
455, 895(2) ' .

: 7 Whether Respondent’s apphcat1on for SRB reglstratlon should be demed ORS
- 455. 125(2)(a) and ORS 455 129(2) - .

EVIDEN TIARY RULINGS

' Exh1b1ts A1 through A7 offered by the Division, were adm1tted 1nto the record w1thout
" objection. Exhibits R5, R8, R13, R16, R23, R26, R32, R35 and R36 were admitted into the

= record without obJectlon Exhibits R14 and R15 were excluded from the record because they

. were duphcates of Exhibits Al-at 2; A3-and A4. The Division’s objections to Exhibits R1, R2,
R4, R6,R7,R9, R10, R12,R17, R18, R21, R22, R24, R25, R27, R29 and R33 were overruled

and the exhibits were admitted into the record The Division’s objections to Exhibits R3, R11,

| . R19,R20, R28, R30, R31 and R34 were sustamed and the exh1b1ts were excluded from the '
record

FINDINGS OF FACT

L 1. Doug D1ck reglstered On the Level Inspectlon Concepts. (Concepts), his assumed
business name, with the Oregon Corporation Division on F ebruary 21,1997. (Ex. A7 at 1-2.)
.On] December 8, 2005, the Division certified Concepts as an SRB The certrﬁcatlon explred on
. .March 1, 2012 w1thout be1ng renewed (Id. at3.) I S

-2, Respondent an Oregon corporatlon has been reglstered w1th the Oregon Corporation
_Division since June 7, 2007. (Ex. A3 at 5-6.) Dick is Respondent’s’ president, sole owner and '
. only employee (Exs. A3 at'l; Adat 1)) Begmmng in.2007, Respondent’s communications W1th

the Division noted the name of the business as On the Level Inspection Concepts, Inc.

I Respondent 's checks for payments made to the Division noted the account namé as being On the

Level Inspection Concepts, Inc. Monthly reports filed by Respondent with the Division included
the designation of On the Leével Inspection Concepts, Inc. Respondent’s letters to the Division
were.signed by Dick and noted his position as the president of On the Level Inspectlon Concepts,

- Inc: The Division’s correspondence to Respondent included the name of the business as On the
- Level Inspectlon Concepts Inc (Exs R1I; R2 R4; R5; R6; R8.)

_ 2 Neither party prov1ded ev1dence regardlng the ex15tence of certification prior to thrs date Such
~ evidence is not. relevant for this order. ‘ . .
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3. The D1v1s1on has never issued: SRB reg15trat1on to Respondent (Test of Slmmons )

"4, From March 2012 through February 2014 Respondent performed a total of 297
: 1nspect10ns and 102 plan reviews for.the City of Manzanita. (Ex. A2 at 1-36.) No claims have

s ever been ﬁled against the City of Manzanita based upon Respondent’s performance of these

" inspections and plan reviews. (Test. of Taylor.) Dick had the necessary personal licenses to
: _perform the mspectlons and. plan rev1ews for the C1ty of Manzamta (Test of Dick. )

o 5 In December 2013 the D1v1s1on 1nfonned chk that Respondent fa11ed to have the
. reglstratlons to perform its woik. (Test. of Dick.) On January 14, 2014, Respondent submitted a

‘Thifd Party Plan Review and Inspection Business Reglstratron Apphcatron (SRB Application) to

the Division. (Ex A3 at 1 )

. 6. Respondent prov1ded the Division 1ts Quahty Control Manual (Manual) with its SRB

L Apphcatron {Test. of Simmons.) The Manual described its scope of work as “provides :
“inspection and plan review services to governmental jurisdictions only.” (Ex. A4 at 1.) The
*Manual further provided that Respondent “works for governmental jurisdictions or companies

: 'that work for: governmental jurisdictions only:” (Id. at 3.)- The Manual listed business contacts

as the State of Oregon, City of Manzanita, Modern Building Systems (MBS) and Blazer.

flIndustnes Inc -(ld. at 1-2.) It noted the final two business contacts as “Pre-Fab Manufacture.”

B (d. at 2. ) The Manual included a section entitled “Documented Policies descnbrng Business

Operatlons or Apphcatlon of State Codes.” (Ia’ ) That sect1on provided:

| All pohc1es and procedures are based on ORS 455, Oregon BCD
- Application and Interpretation from the. BCD web-page and the other B
adopted State. Specralty Codes :

' ‘(Id ) Respondent asserted that 1ts Manual is the same as the manuals previously submltted to the
~ Division by Dick, under h1$ assumed bus1ness name with all of chk’s SRB apphcatrons and
: -renewals (Test ofDick) .~ - . . o :

7 In addltlon to performrng serv1ces for the Crty of Manzamta Respondent performed
~ﬁeld irispection and plan review services for MBS. (Ex. A5 at 1-4.) MBS is an Oregon business
- ~corporation. (Ex A6 at 1)) MBS does not perform any work as a governmental Junsdlct1on

' (Test of Dick. ) ' ~

8 The D1v1s10n requires SRBs to have errors and omlss1ons coverage to provrde greater <
' coverage than provided bya general liability insurance policy. Errors and omissions liability
" "coverage provides.consumers with an additional insurance policy that could be pursued for

‘ damages resultmg from 1nspect10n over51ghts (Test of Srmmons )

s 9 Respondent had errors and omissions 1nsurance coverage. from February 5, 2008 unt11
‘_February 5,2009.  (Ex. Al at' 1) Respondent let the coverage lapse because Dick believed that

S the C1ty of Manzamta 'S errors and omissions coverage would mclude Respondent s work. (Test.

'In the Matter of On the Level Inspectzon Concepts, Inc OAH Case No. 1403676
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of Dick.) Respondent re-acqulred errors and omlss1ons coverage for the - period December 23,
2013 through December 23 2014 (Ex A3 at 3. ) A

el 10 The C1ty of Manzamta has érfors and om1ss10ns 11ab111ty coverage for its employees
;‘The coverage does not extend to non-employees such as Respondent Respondent performs its

~ “work for the. Clty of Manzamta pursuant toa contract (Test. of Taylor.)

o 1 1A penalty matrix- adopted by various Boards for the specialty building codes provides
~for penaltres of'$3,000 per violation for businesses that perform unlicensed work as first-time

: . violators. ‘(Ex. R36 at2.) No such matnx exrsts for penaltres 1ssued directly by the Division.
L (Test of Srmmons) : : S : :

12. Dick asserted he has expenenced a loss of 55 percent of hrs income because of
‘ Respondent’s 1nab111ty to contmue busmess operations. (Test of Dick.)

CONCLUSIONS OF LAW

. 1 Respondent engaged in the busrness of provrdlng third party plan review and
: '1nspect10n servrces wrthout berng reglstered as such a business with the D1v1sron

R 2 Respondent acted ina manner that created a serious danger to the. publlc health or
o safety : o :

E . 3 Respondent d1d not meet the requrrements fora quahty control manual requrred for an
" SRB apphcatlon

i 4 Respondent submrtted an apphcatlon wrth the D1V1s10n that contalned an 1ncorrect or
S mlsleadmg statement o : :

R 5 . ~The D1v1s10n may kissue‘ a‘cease and des'is't:o'rfder to Respon'd'ent.
6 Respondent should pay a 01v1l penalty of $3 000."

7 Respondent’s SRB apphcatron should be demed

t
[

Lo B AR - OPINION

_ The D1vrsron proposes to assess c1v11 penaltles agalnst Respondent based upon an
allegation that Respondent performed multiple plan reviews 'and inspections when it was not
registered as-an SRB. ‘As the proponent of the allegation, the Division has the burden to
establish, by a preponderance of the evidence, that the allegation is correct and that it may assess
. the civil penaltles ORS 183. 450(2) (“The burden of presenting evidence to support a fact or

‘ pos1tron in a: contested case rests on the proponent of the fact or position™); Harris v. SAIF, 292
. 0r 683, 690 (1982) (general rule regardmg allocation of‘burden of proof is that the burden is on

o the proponent of the fact or position). Proof by a preponderance of the evidence means that the

," _In the Matter of On the Level Inspectzon Concepts Inc OAH Case No 1403676
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' ffact ﬁnder is. persuaded that the facts asserted are more hkely than not true. Rzley Hill General -

i --'Contractor V. T andy Corp 303 Or 390, 402 (1987). -

; The D1v1sron also seeks to deny Respondent’s apphcatlon for registration as an SRB

. - based on allegations that Respondent violated state laws and administrative rules. Because this
-~ is an application proceeding, Respondent has the burden to establish, by a preponderance of the

-ev1dence its eligibility for registration. Sobel v. Board of Pharmacy, 130 Or App 374, 380

~"-'; i . (1 994) (apphcants have the burden of estabhshmg the1r e11g1b111ty)

' Engagmg in the Buszness of Provzdzng Thtrd Partv Plan Revzew and Inspection Services

ORS 455.457 prov1des for the promulgatron of administrative rules for the licensing of ‘

s .bus1nesses that employ persons that perform 1nspect10ns and. plan revrews OAR 918-090- 0100.

Aprov1des in part

A reglstratlon as a plan review and inspection busmess shall be held by
o any person who engages in * * * ‘the business or occupation of * * * plan
- reviews or inspections-other than as ‘an exclusive employee ofa
L 'mum01pa11ty, the d1v1s1on ora reglstered plan review and 1nspect10n
' ; vbusmess[ ] A

OAR 918 090 0010(9) prov1des '
“Person means an 1nd1v1dua1 partnershlp, Jomt venture private or A
pubhc corporatlon association; firm, public service company, or any
- other entrty, pubhc or pnvate however orgamzed

S As a corporatron exclusrvely owned by Dick, Respondent is a private corporatlon and,
: therefore a person as defined by OAR 91 §8-090-0010(9). Pursuant to OAR 918-090-0100,

A :; f Respondent must be regrstered as an SRB to-perform plan reviews or inspections. During the

.~ period March 2012 through February 2014 when Respondent was not registered as an SRB with
- the Division, it performed : a total of 297 1nspect10ns and 102 plan reviews for the City of
o ’Manzamta ‘ : .

Respondent asserted that the Division was aware of the change in entity from Dick, the
- sole propnetor operating under the assumed business name of On the Level Inspection
~ . .Concepts, to On the Level Inspectlon Concepts; Inc., the corporation. Respondent further argued
" that the Division was aware that Respondent did not have the requlred registration but failed to -
notify Respondent it was operating unlawfully until late 2013. The evidence did establish that,
after the formation of Respondent, all communications made by Respondent with the Division
,"1ncluded the “Inc ” de51gnat10n and named D1ck as Respondent’ s presrdent

_ Intent to decelve on the part of Respondent is not alleged noris 1t an element of any of

. the v1olat10ns alleged. Yet, while Respondent may not have willfully concealed its formation

- from the Division, but it did use a nearly identical name, with only three letters different from
Dick’s assumed bus1ness name, and did not even attempt to obtaln proper reglstratron as an SRB

In the Matter of On the Level Inspectlon Concepts Inc OAH Case No. 1403676
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until the DlVlSlOI’l notified Dick that it had become aware of Respondent’s unreglstered status

“More 1mportant1y, however, the burden is on SRBs to ensure that they are properly reglstered
‘ w1th the D1v1s1on prlor to the performance of 1nspectlons and plan reviews.

Respondent further argued that the Division should not seek civil penaltles and should

‘not deny the SRB Application because the Division had knowledge of and allowed the ongomg

v101at10ns Essentially, Respondent is arguing for the application of equitable estoppel.
However 1ts .argument is unpersuasive. Equitable estoppel is rarely applicable against state

. agencies and should be applied cautiously. Employment Div. v. Western Graphics Corp., 76 Or

-App 608, 612 (1985). Generally, equitable estoppel has been applied “only in cases where the

. 'md1v1dua1 assertlng estoppel has been deprived of a benefit that would have ‘been received but
+ for.the government s misleading conduct.” Id. at 612-614. An individual is not entitled to

windfall as a result of the governrnent’s miistake and erroneous advice.” Id. Even assuming the
Division was aware of the change in business entity as early as the first correspondence it
received with the “Inc.” de51gnat10n the Division did not engage in any misleading conduct. At’

~ most, the Division made a mistake by not thoroughly investigating the status of. Respondent and

o potentlally d1scover1ng its non—reglstered status earher

Durlng the perlod of March 2012 through February 2014, Respondent performed 399

B 'x1nspect10ns ‘and plan reviews when not registered to perform such work in violation of OAR 918-
. 090-01 00 t : _ .

' '; Actm,q m a Manner that Creates a Serzous Danger to the Publzc Health or Safety

OAR7918 090 01 10(2) hsts the requlrements for SRB reglstratlon It provides, in part

Apphcatlon for plan review and 1nspect10n busmess registration shall
g 1nc1ude at least the followmg

s * Kk ok K

L (h) Proof of “errors and om1ss1ons 11ab111ty insurance or its equivalent, -
Lo ‘ofat least $500,000 per.occurrence, with an aggregate limit of at least
.- .$500,000 per policy year, including but not limited to, the name of the
f»_msurance company, the amount for which insured, the policy number
- ..".and expiration, and the current business address and phone:number of the
. insurance company’s agent. In lieu of errors and omission insurance
. - ‘required by this rule, businesses contracting directly with a municipality
i to provide specialty code-inspections and plan reviews, may be covered
by the municipality’s insurance. When this option is used, the business
~+."'shall submit sufficient information for the division to determine the
erfors and omissions insurance is covered by all mummpahtles for which
" ’the person or busmess 1s worklng[ ] ‘

B

In the Matter of On the Level Inspectzon Concepts Inc., OAH Case No. 1403676
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ORS 455 129(2) prov1des in part

SubJect to ORS chapter 183 a regulatory body listed in subsection (3) of

- - . this section may deny a license, certificate, registration or application or
SRR ‘may suspend, revoke, condition or: refuse to renew a license, certificate -

" .. orregistration if the regulatory body finds that the licensee, certificate

" holder, registrant or applicant: ‘

* ok K K %

(1) Has acted ina manner creatlng a senous danger to the public health or
safety[ 1 .

, OAR 918- 090 01 10(2)(h) requrres SRBs to prov1de proof of errors and omissions-
- l1ab111ty coverage with specrﬁc minimum liability limits. Respondent’s errors and omissions
- liability coverage lapsed in February 5, 2009 and was not re-acquired until December 23, 2013.
- Additionally, the City of Manzanita’s insurance did not provide coverage for Respondent s work.
. ‘Therefore, during the period March 2012 until December 23, 2013, Respondent engaged in the
‘business of performing 1nspect10ns and plan reviews w1thout having the required errors and
omissions hablllty coverage. .

, Errors and omissions 11ab111ty coverage provides financial recourse for consumers who
-may have cla1ms for .damagesfrom deficient plans or specialty code work that was missed during
. plan rev1ew and inspection. Failure to provide errors and omissions lrab111ty coverage creates a
. seriots danger to the public health or safety because lack of coverage denies consumers that
potentral recourse. ORS 455.129(2)(i) prohibits Respondents from acting in a manner that .
- creatés danger to the public health or safety. Danger is defined as “the state of being exposed to
* harm; liability to injury, pain or loss; peril, risk.” Webster’s Third New Int’l Dictionary 573
(unabridged éd 2002). The relevant definitions of safety are “* * *exemptlon from hurt, injury or

loss ** *the quality or state of not presenting risks.” /d. at 1998. The lack of error and

ormssrons 11ab111ty coverage creates the peril or risk of loss to the public, who would bear the
© risk, and any resultant loss, arising from a deficient plan review or 1nspect10n if the SRB that
- ‘performed that review or 1nspectlon failed to carry errors and omissions liability coverage.
“Therefore, the evidence established that Respondent acted in a manner that created a serious
danger to the publ1c health or safety. :

g Requzrements for a Oualztv Control Manual

OAR 91 8 090 01 10(2) lists the requlrements for SRB reglstratlon It prov1des in part

Apphcatlon for plan review and ‘inspection bus1ness registration shall
B ,1nclude at least the followmg " :

ok ok ok k.
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Submzsszon of an Applzcatzon that Contamed an Incorrect or. Mtsleadmz Statement '
ORS 455 129(2) prov1des 1n part

SubJ ect to ORS chapter 183; a regulatory body listed in subsection (3) of
th1s section may deny a license, certificate, registration or application or
may suspend, revoke, condition or refuse to tenew a license, certificate
~orregistration if the regulatory body finds that the. hcensee certificate
holder reg1strant or apphcant :

*s***

(c) Has ﬁled an’ apphcat1on fora l1cense certlﬁcate or reg1strat10n that,
,.j as of the date the license, cert1ﬁcate or registration- was issued or the date
- "of air order denying the application, was incompléte in ‘any material -
respect or contained a statement that, in light of the circumstances under
Wthh it was made was 1ncorrect or mlsleadmg in any respect|[.]

In 1ts Manual submltted w1th its SRB apphcatlon Respondent asserted that it only

_ ‘;pe rforme 4 mspectlon and plan review services for governmental Junsdlct1ons ‘Contrary to this

" statement; Respondent also performed inspection and plan review services for MBS, a private

- corporation that did not perform any work for a governmental jurisdiction. Although there was

© no evidence. of any fraudulent intent by Respondent to deceive the Division, the statement was.
‘ 1ncorrect Therefore Respondent submltted an apphcatlon that conta1ned an 1ncorrect statement.

-

\Issuance of a Cease and Deszst Order
ORS 455 775(2) prov1des

--If the d1rector has réason to beheve that any person has been- engaged or
. i$-engaging, or is: about to engage in any violation of the state building

- .code, or ORS 446.003 to 446.200,446.225 to'446.285, 446. 395to

. 446.420, 479.510 to 479.945, 479. 950-or 480.510 t0.480.670 or this

: '-"chapter or ORS chapter 447, 460 or 693 or any rule adopted under those
- statutes, the director may issue an.order, subject to ORS 183.413 to _

+:7183.497, directed to the person to cease and desist from the violation or

o threatened v1olat1on LI :

: In its Amended Notice, the Division sought an order against Respondent to cease and
desist from violating ORS. chapter 455 and rules adopted thereunder. However, ORS 455.775(2)
 restricts theorder to cease and desist “from the ‘violation or threatened violation.” Therefore, the
~ order must be limited to thoge. statutes or rules that a person has v1olated is v1olat1ng or is about - -
o v101ate . :

4 ORS 455.125(2)"also p‘rovides the Division general_auth'ority» _to' issué a Cease and Desist Order. ’

: ‘..In the Matter of On the Level Inspectzon Concepts Inc OAH Case No. 1403676
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As prevrously d1scussed the D1v1s1on alleged and proved that Respondent engaged in the

o "busmess of performmg 1nspect10ns and plan reviews w1thout bemg registered as an SRB, failed
S to have errors.and omissions liability covérage, created a serious danger to public health and

safety, maintained a deficient quality control manual, and submitted an SRB application that
‘contained an incorrect statement regarding the scope of Respondent’s work, all in violation of
~ OAR 918-090-0100, OAR 918-090-0110, OAR 918-090- 0300 and ORS 455.129. The Division
did not prove that Respondent violated any other prows1ons of the state building code or related
" statues or.rules. Therefore, the Division is entitled to issue an order to Respondent to cease and
desist from further violations of OAR 918-090-0100, OAR 918-090-0110, OAR 918-090-0300
. and ORS 455 129 the statute and adrmmstratlve rules that Respondent violated.

Respondent must cease and desist from further v1olatlons of OAR 91 8- 090 0100, OAR
918 -090- 0110 OAR 918 090 0300 and ORS 455. 129 : :

4ssessment of Civil APe_naltzes . |
" ORS 455.895 provides, in part:

? The‘Department of Consumer and Business Services, or an =
appropriate advisory board, if any, may at its discretion impose a civil .

- penalty against any person who violates the state building code™® *.* or
this chapter * * *; or any rule: adopted or-order issued for the

- . administration and enforcement of those statutes. Except as prov1ded in

~ subsections (3), (4) and (9) of this section or ORS 446.995, a civil _
penalty imposed under this section must be in'an amount determined by
the appropriate advisory board or the department of not more than

. $5,000 for each offense * * *[ ]

*****

(6) C1v11 penaltles under this section shall be 1mposed as provided i in
ORS 183. 745[ 1 :

F Tom March 2012 through February 2014, Respondent performed 1nspect10ns and plan

o rev1ews without being registered as an SRB in violation of OAR 918-090-0100. Because

,Respondent perfonned 399 inspections and plan review during this penod the Division is
entitled to assess.$5,000 for each violation, ora total maximum civil penalty of $1,995,000. A
penalty matrix adopted by various specialty: codé boards; which the Division can reasonably elect
to use a guideline for an individual case, would support 11m1t1ng the civil penalty to $3,000 per
violation, or a total maximum civil penalty of $1 197,000, as there is no evidence of prior -

. v101at10ns by Respondent : : : '

In its. Amended Notlce the D1v1$1on seeks to assess a'total 01v11 penalty of $3,000 agamst
Respondent for its violations of OAR 918-090-0100. The evidence supports such a limited civil
penalty assessment as thére was no evidence that Respondent s performance was deficient, no
ev1dence of actual harm from its work, no ev1dence of a pnor history of v1olatlons and no
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_evidence of any intent to decelve the Division about Respondent’s corporate status and its
performance of the work. Because the amount of the proposed civil penalty is ‘within the limits

. set by ORS; 455 895 and thereis no evidence that the Division has abused its discretionin

'assessmg such reasonable amounts, Respondent must pay a civil penalty in the amount of $3,000
for violations of OAR 918- 090-0100. Pursuant to ORS 183.745(2), the civil penalty is due and
payable 10. days after the ﬁnal order 1mpos1ng the cwll penalty becomes final by operation of law
. or on. appeal v _

| 'Demal of SRB plzcatzon o

ORS 455 125(2)(a) prov1des the D1v1sron authorlty to deny a llcense 1f an apphcant has

" failed to comply with a provision of ORS 446.003-t0 446.200, 446.225 to 446.285, 446.395 to
1446.420, 479.510 to 479.945,.479.950 or 480.510 to 480. 670 or this chapter or ORS chapter 447,
: 460 or 693 or w1th any rule adopted under those statutes or under ORS 455 117.

ORS 455 129(2) prov1des in part

. "sSubJect to ORS chapter 183, a regulatory body 11sted mn subsect1on 3) of
- this section may denya license, certificate, registration or application or
may suspend, revoke, condition or réfuse to renew a license, certificate
'+ orregistration if the regulatory body finds that the licensee, certificate
- ,holder reg1strant or. apphcant .

: ; 3 :f_«(a) Has falled to comply w1th the laws admlmstered by the: regulatory
o . body or w1th the rules adopted by the regulatory body

*****

~*(¢)Has ﬁled an apphcatron for a hcense certrﬁcate or regrstratlon that,
“as of the date the license, certificate or registration was issued or the date
. .ofan order denying the application, was 1ncomp1ete in any material
- ‘tespect Or contalned a statement that, in light of the circumstances under
: wh1ch it was made was 1ncorrect or m1slead1ng in any respect.

N (d) Has performed work W1thout approprrate licensing, certlﬁcatron or
. registration or has employed individuals to perform work without
-approprrate 11censmg, certlﬁcatron or regrstratlon

e ;;(1) Has acted in & manner creatmg a sérious danger to the publ1c health or
= safety[ ]-

’ Respondent argued that the Division should not'deny its SRB license because Dick had
, lost significant personal income thfough Respondent’s ‘inability to continue its'operations while
- this case has been pending. That an individual has Jost ifcome because a corporation that an

o 'agency has dlscovered has been operating unlawfully is unable to continue in that unlawful

, busrness wh11e itis being 1nvest1gated is not a reason to grant that that corporation a license to -
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v.operate - partlcularly when that individual is the owner president, and sole employee of the
. busmess that was operatlng unlawfully, and has been working in the ﬁeld long enough to know
;' better . o _ A

o As prev1ously dlscussed the Division alleged and proved that Respondent performed
mspectlons and plan reviews without being registered as an SRB, failed to have errors and

omissions liability coverage, created a serious danger to public safety or health, maintained a

deficiént quahty control manual, and submitted an SRB application that contained an incorrect

" staternent in violation of OAR 918-090-0100, OAR 918-090-0110, OAR 918-090-0300 and ORS
. +455, 129 Under ORS 455.125 and 455.129, the Division is entitled to deny licensure o

- (reglstratlon) to.an apphcant for any one of these reasons. Inspectlon and plan review business

“are the ‘on-the-ground gatekeepers of the state’s building code; they are the only entities outside

of governmental bodies that ensure conttactors and specialty code tradesmen follow the building |

code. They set the example. Inspection and plan review businesses are entrusted with the
“responsibility of helping police the contractors and tradesmen in their work, and are thereby
*_entrusted to help the government protect the pubhc When the keepers of the law show .
'afﬁrmatwe and utter disregard for it in their interactions with municipalities and consumers —
"+ even if 1 gy are not acting with a specific intent to deceive — -the very foundation of the system of

coa statéwide building code and its minimum legal requirements are compromised. Because

: Respondent violated Oregon statutes and administrative rules, submitted an application that

" containied an incorrect statement about its scope of work, performed work without the

appropnate registration, and created a serious danger to public health and safety, the Division is
_actmg within its d1scret10n and appropnately to deny Respondent s apphcat1on for certlﬁcatlon
as an. SRB ; : '
t The D1v1s1on s decrs1on 10 deny the apphcatlon is. supported by the evidence of the
: number of violations, the period over which the violations occurred, and the varied nature of the -
3 wolatlons Respondent’s appllcatlon for cert1ﬁcat10n as.an SRB is demed

In its- exceptlons Respondent among its arguments — again asserted that Dick
‘has lost personal income during the pendency of this case; such assertion is .

. _ 1mmater1al as it has no beating on whether the violations. alleged were committed, nor

isita bas1s on which to grant or deny a. corporatlon licensure (registration).
' ‘Respondent also argues that its SRB application should not be denied because its
~ incomplete: and incorrect quality control manual was drafted not only for its Oregon
‘ apphcatlons but also for other states where it conducts its business, and not only for
~ its on-site inspection and plan review work, but also for its manufactured structure in-
factory inspection and plan review work. The Division rejects these arguments. What
" other states may or may not require in their manuals is irrelevant for purposes of an
. Oregon SRB application. That some of Respondent’s unlawful business was done for .
site-built, construction, but some for factory-built construction, is irrelevant; both '
. involved 1nspect10ns and plan review, and Respondent did not engage in the business
~of plan review and inspection only for governmental jurisdictions or entities working -
" for such: Junsdlctlons Respondent argués the same estoppel arguments'it presented at
heanng, these have been addressed above. The Respondent suggests that it was the
D1V1s1on 'S respons1b111ty to draﬂ the Respondent’s Quality Control Manual, and that

. dn the Matter“of 0n the Level Inspectzon Concepts Inc OAH Case No. 1403676
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the Respondent should have simply been able to “sign off” on a Division-created
-manual. By law and rule, the duty to create a Quality Control Manual is the
, applicant’s, niot the Division’s. It is, in part, through the Quality Control Manual that
" the Division is able to assess whether an applicant understands, and is able and
prepared to carry out, its lawful licensure respons1b1ht1es the woeful deficiencies in

A " Respondent’s Quahty Control Manual were, in fact, an accurate reflection of its -

- disregard for those very responsibilities — 1nc1ud1ng the responsibility to obtain
- licensure itself. Respondent s arguments of its lack of intent to deceive and of the
record not conta1n1ng evidence of physical harm to a consumer have been addressed
above. The reasonableness of the civil penalty assessed in this matter has been
~ addressed- above. Respondent s argument that a $3,000 civil penalty is overly harsh,

o when = in fact the Division had authority to assess a civil penalty of over $1,000, OOO ,

' agarnst it for the wolatlons comrmtted 1s not persuasive. .

ORDER

It 1s HEREBY ORDERED

t On the Level Inspect1on Concepts Inc must pay the Department of Consumer and -
Business Services Building Codes Division a CIVIL PENALTY in the amount of $3,000 for .
v101at10ns of OAR.918-090-0100. ‘The civil penalties are due and payable 10 days aﬁer the final .
‘ order 1mposmg the c1v11 penalty becomes final by operation of law or on appeal. -

o On the Level Inspectlon Concepts Inc. must CEASE AND DESIST from further
violatrons of OAR 918-090-0100, OAR 918-090-0110, OAR 918-090-0300 and ORS 455.129.

‘ On the Level InspectiOn Concepts, Inc.’s application for registration as ath-ird party plan
- review and inspection business is DENIED. ’

‘v l)ate: mﬁ/%! QO/.S/ |

B B APPEAL NOTICE

You are ent1tled to Jud1c1a1 review of this order in accordance with ORS Chapter 183.482. You
may request judicial review by filing a petition with the Court of Appeals in Salem, Oregon
w1th1n 60 days from the date of service of this order ~ '

Tl e : C1v1l Penalty Notification 4
C1v1l penaltres 1f unpa1d may be recorded-and filed with the county clerks as liens against property 10 days after the
explratlon of the statutory appeals period (70 days after issuance of this order).
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