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INTRODUCTORY NOTE
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In the caption of each case the charged party is referred to as the "Respondent.”
Within the body of some cases the charged party is referred to as the "Em-
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in the Matter of LEE SCHAMP 1

in the Matter of
LEE SCHAMP,
dba Dominico's Red Vest Pizza
Parlour, Respondent.

Case Number 13-91
Final Qrder of the Commissioner
Mary Wendy Roberts
Issued August 15, 1991,

SYNOPSIS

female Complainant was sub-
jected to unwelcome and offensive
sexual fouching, comment, and behav-
jor by Respendent, and resigned due
to the intolerable working conditions.
Finding that Respondent's behavior
caused Complainant severe mental
and emotional distress, and that the

. loss of empioyment caused additional

stress as well as economic loss, the
Commissioner awarded Complainant
$10,298.25 in lost wages and $7,000

_ for mental distress. ORS 659.030(1)(a)
. and (b); 659.050; OAR 839-07-550(1)
- and (3).

The above-entiled contested case

. - came on regularly for hearing before
- - \Wamer W. Gregg, designated as
.-~ Hearings Referee by Mary Wendy
. Roberts, the Commissioner of the Bu-
"+ reau of Labor and Industries for the
- State of Oregon,
. conducted on April 16, 17, and 18,
- 1991, in a conference room of the Bu-
vreau of Labor and Industries, Roomn
311, State Office Building, 1400 SW

The hearing was

Fifth Avenue, Portiand, Oregon. Judith

Bracanovich, Case Presenter with the

Civil Rights Division (CRD) of the Bu-
reau of Labor and Industries (the
Agency), presented a Summary of the
Case for the Agency, argued Agency
policy and the facts, examined the wit-
nesses, and infroduced documents.
Edna Sandra Kenyon (Complainant)
was present throughout the hearing.
Beverly D. Richardson, Aftomey at
Law, McMinnville, Oregon, was pre-
sent throughout the hearing as counsel
to Complainant™ Loris Lee Schamp
{Respondent) was represented by Eric
L. Hanson, Attomey at Law, McMinn-
ville, Oregon. Counsel for Respondent
presented a Summary of the Case, ar-
gued the law and facts, interposed ob-
jections, examined the witnesses, and
infroduced documents. Respondent
was present throughout the hearing.

The Agency called as witnesses
the following, in addition to Complain-
ant CRD Investigative Supervisor Pat-
ricia Blank; Complainants co-workers
Ramona Flores, Hector Martinez, Sally
Sanchez, and Lynn Slater; Dominico's
customer Todd Smith; and CRD Sen-
jor Investigator David Wright.

Respondent called as wilnesses
the following, in addition to Respon-
dent. Respondent's current or former
employees Susan Musselman, Debo-
rmh Ann Lawson, Randy Trudo,
Theresa Mancilla, Sandra Saurer, and
Deanna Smith; Dominico's customer
Rodney Land; and Respondent's step-
daughter Shantell Pursely.

o Complainant was referred to throughout the testimony by the nickname
- "Sandi" and at times by her prior married name of Daniels.

i Under OAR 838-30-058, Complainant counsel's role in this Forum is ad-
visory only.
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Hr:vfngmMIly considered the entire
record in this matter, I, Mai - Wendy
Roberts, Commissioner of mr: Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and On the Merits), Ulimate
Findings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On January 23, 1990, Com-
plainant filed a verified complaint with
the Civil Rights Division alleging that
she was the victim of an unlawful em-
pioyment practice of Respondent.

2) After investigation and review,
the Civil Rights Division issued an Ad-
ministrative Determination finding sub-
stantial  evidence supporting the
allegations of the complaint that Re-
spondent had engaged in sexual har-
assment of Complainant, his
employee, in violation of ORS 659.030.

3) Thereafter, efforts by the Civil
Rights Division to resolve the case by
conciliation fafled.

4) On January 16, 1991, the
Agency prepared and the Forum
served on Respondent by certified mail
Specific Charges which alleged that
Respondent as Complainants em-
ployer subjected her to unweicome
and offensive conduct of a sexual na-
ture because of her female gender, re-
sulting in a hostle and offensive
working environment in violation of
ORS 659.030(1)(b). The charges fur-
ther afleged that the hostile and offen-
sive discriminatory environment thus
created caused the Compiainant's in-
voluntary resignation, a constructive

*

discharge, in violaion of ORS
659.030(1%a), and that the
Complainant as a result lost eamings
estimated at $15,000, and suffered
damages for mental distress and im-
pairment of personal dignity in the
amount of $20,000.

5) With the Specific Charges Re-
spondent received the following: a) a
Notice of Hearing setting forth the time
and place of the hearing in this malter;
b) a Notice of Contested Case Rights
and Procedures containing the infor-
mation required by ORS 183.413; ¢} a
compiete copy of the Agency's admin-
istrative nules (OAR) regarding the
contested case process;, and d) a
separate copy of the specific adminis-
traive rule regarding responsive
pleadings.

6) Respondent through counsel
timely filed his answer, admitting his
status as Complainant's employer, de-
nying the discriminatory conduct al-
leged, and asserting that Complainant
quit voluntarily. By way of further de-
fense, Respondent alleged that the
practices prohibited by ORS 659.030
(1)(@) were not applicabie fo the facts
alleged by the Agency.

7) Pursuant to OAR 839-30-071,
the participants’ each timely filed a
gugg?w of the Case on or about April

8) Prior to commencement of the
hearing, the Hearings Referee and the
participants held a pre-hearing confer-
ence at which certain stipulations, in-
corporated throughout this Order, were
agrged upon. Pursuant to the Agency's
motion, not opposed by Respondent,

"Participant” or "participants” includes the ch
OAR 839.30.098(1 ) charged party and the Agency.

-

amended by interfineation to read: "Be-
wween June, 1989 and November 7,
1989‘ LR N

9) At the commencement of the
hearing, counsel for Respondent
stated that he had received the Notice
of Contested Case Rights and Proce-
dures accompanying the Specific
Charges and had no questions about
it

10) Pursuant to ORS 183.415(7),
the participants were orally advised by
the Hearings Referee of the issues to
be addressed, the matters to be
proved, and the procedures goveming
the conduct of the hearing.

11) During the hearing, the Hear-
ings Referee found that a witness,
Claudia Wolner, was unavailable in the
State of Oregon at time of hearing.
Her prior statement to the Agency in-
vestigator was admitted into evidence.

12) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on June 10, 1991. Exceptions, if
any, were to be filed by June 20, 1991.
No exceplions were received.

13) On June 27, 1991, Respon-
dent fled a motion to re-open the re-
cord herein. Respondent's motion was
based on evidence obtained following
the closure of the record on Aprit 18,
1991. It consisted of the report of an
investigator empioyed by Respondent
regarding his findings in connection
with Complainants job search. The
Hearings Referee re-opened the re-
cord for a period of seven days for the
purpose of accepting and evaluating
the proffered evidence, and thereafter
accepted the report in evidence. The
Agency submited its view of
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. the dates in the Specific Charges were

Respondent's motion and submission
thereunder. In a wrtten ruling, the
Hearings Referee declined o modify or
amend the Proposed Order.
FINDINGS OF FACT —~ THE MERITS
1) At imes material, Respondent
was the owner and operator of Do-

minico’s Red Vest Pizza Parour (Do-

minico’s), an assumed business name
for an eating and drinking establish-
ment in McMinnville, Oregon, and util-
ized the personal service of one or
more individuals, reserving the right to
control the means by which such serv-
ice was performed.

2) Complainant, female, was em-
ployed as a wailress by Respondent
from January to September 1988 and
frotn March to November 7, 1989. Re-
spondent was her direct supervisor.

3) The restaurant building was
rectangular, with the front and back be-
ing the fonger sides. From the front
entrance, the dining areas were to the
left and right of the entrance, with a
fireplace in the left end. Across the
back wall of the building, from left to
right, were the back kitchen, a storage
area, a wak-in cooler, Respondents
office and the men's rest room. The
pizza kitchen was between the. back
kitchen: and the fireplace portion of the
dining area. The wall between the
back kitchen and the pizza kitchen had
a doorway at the left end and a pass
through window at about its midpoint.
A wall with a swinging door at about
the middle separated the pizza kitchen
from the dining area. To the left of the
swinging door was an order window or
counter and to the right was a pick-up
window. There was a wall on the right
end of the pizza kitchen with a door-
way where it met the front wall of the
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according to the anticipated need for -

back kitchen. To the right of that was
the bar area, which was located ap-
proximately in front of the storage area
and walk-in cooler. The bar itself was
‘L" shaped, with the fong leg toward
the building front and the short leg run-
ning from the right end back fo the
cooler wall. To the right of the bar was
a supply room, then a hallway and the
women's restroom. Located against
the right outside wall, in front of the
women's restroom was the dough
room. Next to it on the right wall was
an exit. A half wall, or partition, which
did not run the entire width of the build-
ing, was parafiel to the long, or front,
side of the bar and partly separated the
bar area from the dining area. In the
extrerne left rear comer of the back
kitthen area was an employee re-
stroom, and between the back kitchen
and the storage area was a back exit
Several short sets of steps gave ac-
cess to those portions of the dining
area which were at a different ievel
from the rest of the building.

4) Job or position assignments at
Dominico's included back cook, pizza
cook, and wailress-bartender. The
back cook worked in the back kitchen
cooking menu items other than pizza,
such as hamburgers. The pizza cook
worked in the pizza kitchen, cooking
pizzas to order. The daytime pizza
cook (usuafly Respondent) prepared
the pizza dough. Respondent aiso
baked bread for the restaurant. Wait-
resses took and delivered pizza and
back kitchen orders on the floor,
bussed tables, and served beer and
other beverages from the bar.

5) Dominico's was open 11 am. to

11 p.m. or midnight. The waitresses
worked during that time in three shifts,

help: opening, from 9 am. or 10 am
to 3 p.m_; spiit, from 12 noon to 1 p.m.

o later as needed, retuming for 3 pm.
to 7 p.m. or as needed; closing, from 6 |
p.m. to 11 p.m. or midnight, as needed.

6) On week days the pizza cook, |

usually Respondent, came in at 8 am.
The relief or night pizza cook went on

at 3 pm. The daytime back cook be-

gan work around 9 am. and the eve-
ning back cook went on around 6 p.m.

7) On the days that Respondent -

worked, he was generally on the prem-
ises from 8 am. to 3 pm. or later. He

usually started before 8 am. by mak-

ing bread and preparing pizza crusts
("skins"). He left around 2:30 or 3
p.m.. did banking and other emands
and retumed around 4 pm. He left
again between 4:30 and 5:30 p.m. He
sometimes returned after 5:30 p.m. if
there was a busy evening scheduled.

8) Beer and wine were served at
Dominico'’s. There was a bar or tavemn
atmosphere about conversation and
jokes. At times material, Respondent
told jokes that some, including Com-
plainant, thought "off color,” crude, or in
poor taste; whether a joke was offen-
sive depended on the sensitivity of the
listener.  Complainant may have
laughed at some jokes, but had diffi-
cully remembering and repeating
them.

9) Complainant first worked at Do-
minico's from January to. September
1988 when she quit because she was
also working at a mobile home sales
job. She retumed to Dominico's in
March 1989. In both periods of em-
pioyment she worked the evening or
closing shift, filing in occasionally on
days. In June 1989 she was assigned
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17) The walk-in cooler along the
back wall of the building between the
back kitchen and the storage area and
Do- behind the bar was used to cool beer.
as Respondent would comment when a
female employee would come out of

to the "spit” She then worked more
frequently with Respondent than she
had on the closing shift.

10) Ramona Flores worked at
minico's from 1988 to June 1989

ba':kedoooti; mﬂgte shi;t ::,'u“},ds hemr;- the walk-in cooler. "You've been in the
tu

walk-in; your nipples are standing at at-
September 1989 and soon me@albr onfion On an o Fores
was P mkon the nnd sgm as came out of the walk-n ooolgr, Rg—
pack replacing usan spondent told her she had "nice nip-
Musseiman.

ples” and that she should "go in the

11) Sally Sanchez worked at Do- \ often.”
. ¢ fromworkSephe v e 18) Respondent at imes snapped
1089. She ed as a night back Mb;cksmpofmmmof
cook from 5 to 11 p.m. She some- P e omployass,  He
imes worked days on weekends with Some of the loyoes.  He
s She didn't work regulary snapped the back strap < !an
\F;:pgnomdenl;inam ant's bra. He did the same to Flores.

12) RZspondent had a spray botte 19 Corr'plainan'; was Zm i:;
containing water which he used to Respondent after she beg

ray top of risen bread loaw } ing did
i days in June 1989. The spraying

¥ Or;\tth: O:::«telial R&spon:esv.\t not revery day, but was frequent,

13) mes \ occu freq

being more than once a week. It .hap-
sprayed the contents of the spray bot- pened most ofen when Complainant
tie at or onto his employees.

was in the pizza kitchen, reachipg up
14) Some of the female employees  for onders at the pass-through window

were sprayed in the chestarea and on  from the back kitchen. She told Re-

the buttocks, and in the genital area if  gpondent not to spray her.

they weren't wearing an apron. ThiS o) yarg wag a telephone on the

did not happen every day, but was as .. Ly ot the pizza kitchen, next to

frequent as two to three imes each the access to the bar area. It was

week used to take pizza order_s, and was
15) When the water soaked the gyaily answered by a waitress. Pas-

shirts of the sprayed female employ- sage behind the person using this

ees, it outined their breasts and phone was namow. .oﬂeﬂ' whgn Com-

nipples. plainant was bent slightly to write dowig
16) Respondent repeatedly spoke an incomipg order, Resp_onder.\t v;:ooxe ;

about women's breasts, refeming to "it-  pass ber}md her, lhru_stmg his

ties” or "boobs.” He often refemed to  body against her backside. '

the breasts of the individual female 21) Respondent also habitually

employees, and was heard t0- COM-  piaced his hands on Complainants

ment to Sanchez about her "bid hipg when passing behind her at the

boobs." He was heard to say he liked ice machine in the bar area.

hugging girls with big breasts.
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Stater told Complainant to avoid Re-
spondent. The female employees, in-
cluding Saurer, referred to him as a -

22) When Flores used the tele-
phone in the pizza kitchen, Respon-
dent would grab her bottom. He
rubbed himself against her, his lower
front to her buttocks. It was not a mere
casual or incidental bumping.

23) Debbie Lawson had worked for
Respondent for six years at the time of
hearing and functioned as head wait-
ress at times material. She usually
worked from 9:30 or 10 a.m. to middle
or late aftemoon. She did not normaily
work nights. ‘

24) Complainant told Lawson
fabout Respondent's unwanted touch-
ing and spraying; Lawson told her to
ignore it because that was how Re-
spondent was.

25) Fiores complained to Com-
plainant and to Lawson about Respon-
dent snapping her bra. She told
Lawson about Respondent’s actions in
October 1989. Lawson said to ignore
it.

26) While working with the pizza
and bread dough, Respondent, with
fiour on his hands, would sometimes
pat female employees on the buttocks,
leaving a handprint outlined in flour.

27) Respondent's spray botfle was
"notorious.” His behavior toward the
female employees was frequently the
subject of discussion among the fe-
male employees. After June, when
both Complainant and Flores began
working at the same time as Respon-
dent, Flores came to Complainant
three times crying over Respondent's
behavior toward her. Flores wanted
Complainant to "get him to leave me
alone." Sanchez told Complainant she
wouldn't work in back when Respon-
dent was there due to his actions.

"pervert”

28} Flores came in at 9 am. when
_she worked opening shit The open-
ing or.day waitress (usually Lawson)
came in around 10 am. foran 11 am.
opening.

29) On an occasion after Flores
began working days when she went to
Respondent's office to speak with him,
he touched her breast; she told him to
stop. He acted as if he were joking
a_nd playing around. He said she had
nice breasts and expressed a desire
for sex with her. His actions were not
welcome and were offensive to her.
She "didn't feel too great at all* about it

30) Respondent hugged Flores "a
lot" prior to May 1989. She stated then
that she did not like it Respondent
had made sexual comments to her.
Flores had told Saurer and Deanna
jSmith about Respondent's actions dur-
ing her first period of employment.

31) Respondent and Complainant
attended Alcoholics Anonymous (AA),

where they met. Friendly hugs are
one means of demonstrating support,
affection, and understanding between
AA members.

32) Sanchez, Slater, and an em-
ployee who worked briefly in the fall of
1989 named Tina Parks were touched
either on the breasts or buttocks by
Respondent. Deanna Smith was
sprayed and touched by Respondent
on the breast and buttocks.

33) When Flores told Respondent

to quit spraying her, he would laugh
and make a joke of it.

34) Flores asked in November
1989 to be retumed to the evening
shit, Respondent refused. She then
gave two weeks notice. \When she
gave notice, Respondent treated it as if
she were joking.

35) Flores liked her job, but things
were “gefting out of hand" with Re-
spondent and she was tired of being
grabbed. She had wanted to quit be-
fore, but her boyfiend, Todd Smith,
wanted her to work. She had not told
him about Respondents conduct to-
ward her because she was afraid of
Smith's reaction. During what would
have been her final two weeks, she
had child care problems. Respondent
discharged her on or about November
22, 1989, stating that she hadn't catled
in.

36) Todd Smith, at times material,
visited his girtfiend Flores at Do-
minico's when she worked nights and
fater when she worked days. He was
not an employee. He and Flores were
the parents of one chid. He noted
when he was on the premises that Re-
spondent often hugged female em-
ployees and patted them on the
buttocks. He didn't see a sexual con-

notation at the time. He acknowledged
that he had a rage problem and had
several convictions and/or arests for
substance violations and assaulive
behavior. He was in jail but on work
release in the fall of 1989 when Flores
wanted to change back to night shift
He thought they needed her income
from a full shit. Respondent was Todd
Smith's AA sponsor. Respondent as-
sisted Todd Smith in attending therapy
for Smith's "rage problem.” Smith was
upset with Respondent, whom he con-
sidered a friend, when Flores finally
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told him about Respondent's conduct
toward her.

37) Flores and Complainant had
discussed Respondents sexually- har-
assing conduct on the job during both
periods that Flores was employed at
Dominico's. Flores had also discussed
it with Deanna Smith and Sanchez.

38) Complainant found Respon-

dent's conduct embamassing and hu-
miliaing. His behavior made her feel
like less of a woman. it was very hu-
miliating to have to walk around in wet
clothing and explain to customers with-
out accusing Respondent. She had
joved her job and enjoyed the people.
She had protested the physical touch-
ing and the spraying to Respondent
and asked him nat to do it, but he con-
tinued. She practiced avoidance, try-
ing to stay away from the crowded
spaces when he was around, and ty-
ing to avoid the water bottle. In this
way her work was affected, it became
more difficult. She dreaded going to
work. It became a “headache proposi-
tion" because of the tension. She felt
mugch tension.

39) Complainant attempted to get
back on the night or closing shift. She
repeatedly asked both Lawson and
Respondent. Both refused. After they
had interviewed several others without
success, Claudia Wolner was hired for
the closing shit Complainant re-
sented not being retumed to nights.

40) On November 7, 19892, Com-
plainant worked the "spit" Respon-
dent was also working, and again used
the spray botle on Complainant
Again, Flores was crying and told
Complainant she was ftired of walking
away from her duties in order to walk
away from Respondent. Complainant




benefit, and that she would be the only
waitress until the closing shift amived at
6 p.m. There were volunteers helping
with the benefit group, but they couid
not legally serve alcohol, and keeping
them from behind the bar was a prob-
tem, together with serving the orders
from the three groups. It bacame an
extremely busy day.

41} Complainant resented Respon-
dent's unwelcome conduct toward her
and had witnessed or had been in-
formed of Respondent's repeated con-
duct toward other female employees.
She had worked in an understaffed
situation before and not quit because
she was her own sole support. While
this was still frue, she knew she could
not get the night shift back. She knew
she would have to continue working
with Respondent and enduring his
conduct toward herself and other fe-
male employees. She had protested
his conduct both directly and indirectly
without resut.  She knew that if she
stayed she would continue to be em-
barrassed, intimidated, and humiliated
by that conduct and by the upset it
caused to her and to other female em-
ployees. She saw her only aftemative
was to quit and attempt to find other
work.

42) Compiainant called Lawson
and told her she was quitting because
she resented the sexual harassment
and attitude. Complainant was also
upset by the inconsiderate over-
booking. Complainant offered to finish
that weelc  Lawson told her that if it
bothered her that much, not to come to
work the next day.

10 BOUI 1 (1991)..
.+ . 43) Susan Musselman had worked

for Respondent a total of seven years.
In the spring and summer of 1988 she
worked days ("opening’) as a back
cook. She was employed eisewhere
at time of hearing. She was once a

sisterindaw of Respondents wife, .

Sheila Schamp, and had remained

close to her. She stated that she
wouldn't knowingly hurt Shella. She

worked with Slater and Complainant,

but not with Flores. She did not know

Sanchez. She saw Respondent hug

employees, but saw no sexual touch-

ing or spraying, and heard no sugges-
tive comments from Respondent. She
denied ever being sprayed by Respon-
dent She testifed that "everybody"
told dirty jokes at work.

44) Randy Trudo worked for Re-

spondent for seven years. At the time
of hearing, as well as at times materiai,
he was a night pizza cook. He worked
part time, two nights one week and
three nights the next He usually did
not work with Respondent. He some-
times replaced Respondent on days,
or came in early while Respondent
was there. He had seen Respondent
hug his female employees, but he saw
no rubbing or sexual touching of fe-
male employees by Respondent, and
heard no sexual or suggestive com-
ments to them by Respondent. He
stated that both Complainant and Re-
spondent exchanged off-color jokes
with him,

45) At times material, Claudia Wol-
ner was a waitress at Dominico's who
worked the closing shit. She was pre-
sent on Noverber 7, 1989, when
Complainant had been handling a
large crowd by herself and appeared
and mad.

"stressed out” She

confirmed that Complainant worked
her full shift and did not walk off the job.

46) Wolner had heard rumors be-
fore November 7, 1989, that Compilain-
ant was claiming that Respondent was
sexually harassing her. Wolner was
told by Flores that Respondent was
aiso bothering her, but Woiner thought
Flores was just going along with Com-
plainant. Woiner experienced no be-
havior that she saw as sexual
harassment.

47} Rod Land was a long-ime cus-
tomer and personal friend of Respon-
dent He came info Dominico's for
coffee daily, in the moming before it
was open fo the public, between 8:30
and 11 am. At time of hearing, Com-
plainants ex-husband lived at Land's
home. Land said that Respondent
hugged his employees but not in a
sexual manner. Land never saw Re-
spondent do any sexual fouching or
spray any employees. He said that he,
Respondent, and employees including
Complainant told off-color jokes. Land
said that he came in evenings once in
a while at imes material, and that he
saw Complainant in conversation with
Slater, Flores, and one other female
perhaps twice after Complainant had
quit. He could not fix an exact date of
either occurrence.

48) Hector Martinez worked as a
pizza cook at Dominico's during the
summer of 1989, He worked mostly in
the evenings, starting at 3 or 3:30 p.m.
He sometimes worked with Respon-
dent, but usually relieved him.
Sanchez was his girlffiend at times
material and never told him, while she
worked there, that Respondent was
bothering her. Respondent sprayed
Hector Martinez once on the stomach,
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while they were "goofing around.” He
saw Respondent spray his sister Gra-
cie on the shirt once. He stated he
never saw others sprayed. Hewas a
hesitant witness.

49) Lynn Slater worked at Do-
minico's as a waltress from 1987
through the end of June 1989, when
Respondent discharged her.  She
worked the "spiit" and worked with
Complainant during June. She had
also worked with Complainant when
their shifts overlapped. Respondent
was moody. He had a joke about his
"rick shoulder” He would ask a fe-
male employee to feel his trick shoul-
der and then mock grabbing at her
genital area when she touched the
shouider. He often rubbed against fe-
male employees in crowded spaces,
such as the telephone area, although
his duties did not involve his being in
the dining or bar areas. He often
moved her by placing his hands on her
waist or hips from behind. He was a
touching person and touched females
frequenty. He made sexual quips and
undertone remarks and atways talked
about her breasts or someone else's
breasts. Slater had accused a previ-
ous employer of sexual harassment
and told Respondent to leave her
alone or she would hit him. Respon-
dent engaged in "high jinX" every day,
including the flour hards, spray bottle,
off color comments, and poor laste
jokes. She did not ke Respondent's
alieged jokes and playful activity.

50} Theresa Mancilla was em-
ployed by Respondent after times ma-
terial. Her children, Hector and Gioria
Martinez, worked for Respondent dur-
ing the summer of 1989, Ancther
daughter, Esmeralda, worked there in
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1990. Mancilla saw no harassing ac-
tivity by Respondent and her children
did not mention such a thing to her.

51) Sandra Saurer, Respondent's
sister-in-law, worked at Dominico’s for
approximately eight years before leav-
ing in May 1989. She was acquainted
with Flores, Sanchez, and Slater, and
had worked evenings with Complain-
ant. She acknowledged that the work
space by the telephone was crowded
and namow, and stated that there
could have heen some unintended
bumping together of persons attempt-
ing to go through there. She admitted
caling Respondent a ‘“perverted
asshole,” stating that it was meant in
jest.  She denied seeing Respondent
spray anyone and suggested that no
spraying occcurmed because she would
have seenit. She denied seeing wet
shirts on employees, or seeing any in-
appropriate touching. She never heard
Respondent ask a female employee
who she was sleeping with,

52) At times material, Martinez was
the boyfriend of Sanchez. Respondent

‘suggested to Sanchez that she go to

bed with Martinez when she and Mar-
tinez had a fight Respondent won-
dered to Sanchez who Flores was with
“tonight,” because Flores's boyfriend
was in jai. Respondent told Sanchez
that if he had a chance he would be
with Flores.

53) Respondent touched Sanchez
often, putting his hands on her back
and shoulders. This caused her to be-
lieve that Respondent tried to unhook
her bra, since she had seen Respon-
dent snap Flores's bra and because
Fiores told her that Respondent had
unhooked her bra. She also saw him
spray Fiores and wet her breasts.

Respondent sprayed Sanchez on the
chest When Sanchez fold Respon-

dent net fo touch her, he woukd stop for

that day, then begin again the next

time she worked. She was offended

by his touching.

54) From June 1987 through times
matetial, Respondent had listed Do-
minico's for sale as a business oppor-
tunity with the Yamhil County Muttiple
Listing Service, Inc. The price varied
from $100,000 to $140,000 during
times material.

55} Compfainant continuously
searched for work after leaving Do-
minico's, principally at restaurants and
grocery stores. She had no experi-
ence in nursing care, but applied at a
care center. Her search was generaily
confined fo McMinnville because of
transportation difficulties and expense.
During her job search she ran into ru-
mors attributed to Dominico's that she
was overbearing and undependable.
She was embarrassed when she met
old customers in town.

56) Complainant's cessation of em-
ployment was devastating for her. She
used up her small savings and drew
unempioyment following a hearing on
her eligibility. She lost her $250 per
month apartment in January 1990. In
order to live, she sold her personal
propertly, including a television, a video
player, her rings, and a fur jacket. Fol-
lowing the loss of the apariment, she
stayed three months with a friend. She
remained eligile for unemployment
compensation until it ran out in May
1990. From about May to August
1990, she stayed in a tiny metal shed
without utiiities on a farm near Dayton.

57) In August she moved into the
main fanmhouse as a sort of caretaker

|
é
|

at the request of the mortgage holder;
the property was in litigation. She sold
her car. The fam was located 61
miles from town. It was 1% miles to a
grocery. In exchange for rent, Com-
plainant removed garbage and debris,
washed walls and floors, disinfected,
painted, and did repairs such as win-
dow silis. She aiso did yard mainte-
nance and rebuilt the chimney and
smokepipe. . There was no agreement
between Complainant and the mort-
gage holder as to the dollar vailue of
the rent or the dollar value of her work.

58) There was litle heat in the farm
house. There were frozen pipes at the
fammhouse that winter. She had no
money for focd after the unemploy-
ment ran out  That fall, she made and
sold afghans for $35 each after paying
between $18 and $22 for the yam in
each, She made Christmas oma-
ments, which sold for $2.00 each. She
lost a great deal of weight She had
never been unemployed for so long.
She was forced to contact helping
agencies such as the Elks and the
Seventh Day Adventist Church to re-
ceive food baskets, and occasionally
received plates of food from neighbors.
She received no offers of employment.

59) During times material, Com-
plainant was interested in owning Do-
minico’s. She was aware that Respon-
dent was inferested in selling, but he

would not discuss it with her, or identify

his broker. She was not aware that it
was a muitiple listing. She expressed
an opinion that she could run Do-
minico's, and was understood to have
said that she would own Dominico's
one day.

60) Complainant visited Dominico's
after she quit, once to return keys and
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once to pick up her check. She spoke
with Flores there, and may have spo-
ken with Slater and Sanchez if they
were present. They discussed whether
she had filed for unemployment. They
did not discuss the allegations of
harassment.

61) David Wright was a Senior In-
vestigator with the Agency with nine
years total experience in the position at
time of hearing. He had participated in
professional training from the Agency
and from federal agencies including
training in investigation and civil rights
law. He was an active member of the
Oregon State Bar. In 1989, he proc-
essed 103 cases, 73 of which were full
investigations. In 10 of those he found
substantial evidence of an unlawful
practice. In 1990, he processed 75
cases, 54 of which were fulf investiga-
tions. In 6 of those he found substan-
tial evidence of an unlawful practice.
When interviewing a witness, he took
handwritten notes of the interview and
typed a namative of the interview as
soon thereafter as praclicable. The
narrative was a summary of the inter-
view and was not verbatim, but he did
indicate by quotation marks those
statements that were direct quotes.
He followed this procedure in his inter-
view of Deanna Smith {known to him
at the time as Peterson) as well as with
the: other witnesses interviewed during
his investigation of Complainant's
charges. The Agency offered into evi-
dence the original handwritten notes of
Wright's telephone interview of Masch
21, 1990, with Smith. Wright did not
confuse her with any other witness,
and at no time did he tefl her or anyone
that he had. Wright testified credibly
and was not cross examined.
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62) Dearna Smith worked at Do-
minico's as Deanna Peters from May
1988 to May 1989. She was mis-
identified by Slater to investigator
Wright as "Deana Peterson." She was
the same person whom he interviewed
on March 21, 1990, by telephone as
Deana Peterson. Deanna Smith testi-
fied that her interview with Wright, as
recorded and entered into evidence,
was incomect  She stated that she
worked with Complainant, Stater, and
Flores while at Dominico's, and that
she at times worked at the same time
as Respondent. Despite statements to
Wright to the contrary, she stated she
never saw or heard about Respon-
denf's spray bottle or his use of it, that
she never saw or heard about him
snapping bras, or any of the other
sexually demeaning conduct described
in Wright's typed report of the inter-
view. She confirmed that she had
heard from an unnamed waitress that
Respondent had spread drug rnumors
about her. She said that Respondent's
rumor was the reason she told Wright
things that were not true. She denied
that Respondent had made her feel
uncomfortable at work by bothering
her, hugging her, or talking about her
breasts, or that she had been sprayed
or embarmassed. She said she quit be-
cause she was overworked and frus-
trated. She testified that Wright told
her before the hearing that he may
have confused her with another wit-
ness. She was a hesitant witness who
made little eye contact with the Hear-
ings Referee. The Forum finds that
her testimony was not credible except
in those few instances where it was
verfied by other credible evidence in
the record.

63) Ramona Flores was a reluc-
tant, hesitant witness, but her test-
mony was very credible. She was -
nervous testifying about her former
employer. Her testimony was obvi-
ously unrehearsed. She was embar-
rassed by repeating the nature of
Respondents conduct  She was em-
phatic in denying that Respondent's re-
peated crowding and touching was
accidental or unintended on hispart -

64) Sally Sanchez testified hesi-
tantly, and stated she was fearful that -
she might lose other employment op-
portunities i Respondent retaliated.
She had previously called Respondent
for a written reference and he refused, -
tefling her to have her new boss tele- ‘

phone. She denied seeing or experi- =
encing any impropriety by Respondent
until confronted with her prior state- -
ment to the investigator. She acknowt-
edged that the statements she made
to the investigator were true. She said
that part of her was glad she was testi-
fying because "He did it to me; | dont -
want it to happen to anybody else” |
Standing with her back to the Hearings -
Referee, she demonstrated by reach- -
ing behind her the manner in which
Respondent touched her back bra
strap. The Forum found credible those
portions of her testimony which were
consistent with her prior statement and
which were confirmed by other credi-
ble evidence on the record.

65) The Forum found the testimony
of Tedd Smith credible where it cor
roborated other credible evidence in
the record.

66} The testimony of Respondent
was not entirely credible, He denied
that he touched Complainant or any
other female employee in a sexual

manner. He denied that it was his
habit to spray anyone, stating that the
spray botle was used in the early
moming and was on the shelf by the
time the restaurant opened. He denied
snapping anyone's bra, or intentionally
rubbing against Complainant or any
other female employee in a sexual
manner. He denied touching Com-
plainant's or any employee's hbreasts.
He denied asking Complainant or any-
one who they were sleeping with. He
stated he was a moral person who
knew the limits of conduct toward em-
ployees. He admitted that he joked
and laughed with employees and that
some off-color jokes were exchanged,
but stated that he was a friend to em-
ployees and they weren't offended. He
acknowledged that he may have
sprayed Martinez in mutual horsepiay.
He attempted to explain away or dis-
count the testimony of those witnesses
he perceived as accusatory. He de-
scribed Complainant as a competent
waitress, but questioned her integrity,
and said that he moved her from clos-
ing shift to split because he needed
someone on days and because of a
problem he had heard about Com-
plainant serving a customer named Ed
Rose without collecting for it. He said
that Compiainant differed with him over
staffing levels (which he considered to
be none of her business) because she
was kept too busy to stand around
talking to customers. He said that Flo-
res was terminated for attendance
problems, that Slater was angry with
him because he fired her over alleged
dishonesty and drugs (which he ac-
knowledged he could not prove), and
that Sanchez worked only part time for
a brief period and was young and un-
trained. He said that Deanna Smith
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quit in sympathy after he fired her boy-
friend for taking beer from the prem-
ises. He denied giving any negative
references on Complainant, but stated
that he knew the restaurant owners in
McMinnville and that there were mult-
ple jobs available in the area at times
material, suggesting that there were
openings at izzy's, Pizza Hut, and oth-
ers. He testified that he refemed Com-
plainant to the Reallor when she
expressed interest in buying the res-
taurant He said that Complainant left
before the end of her shift. Because
s6 much of his testimony was contro-
verted by more credible evidence, the
Forum found credible only those por-
tions of his testimony that was verified
by other credible evidence on the
record

67) The testmony of Deborah
Lawson was not entirely credible. She
denied seeing Respondent grab or rub
against female employees in a sexual
mmanner, and denied that any female
employees, including Complainant and
Flores, complained to her about such
grabbing or rubbing. She suggested
that the pelvic rubbing claimed was not
possible due to Respondent's protrud-
ing stomach. She stated she never
saw Respondent snap anyone'’s bra,
or fouch or rub against Sanchez or Flo-
res in a sexual manner, She said she
didn't remember that Complainant told
her that Respondent picked on Com-
plainant verbally or that she told that to
the Employment Division representa-
tive. She testified that Complainant's
only comptaint to her was "about how
the place was ran." She testified she
did not remember hearing Respondent
ask Complainant with whom she was
sieeping.  Lawson initially denied




ceing Respondent spray.female em-
ployees, denied hearing about such
- activity from employees, denied seeing
female employees with wet shirts, and
denied being sprayed herself. She did
acknowledge being interviewed by the
Agency investigator in April 1990 and
admitted that her memory of events
was probably more accurate at that
tirme than at hearing. She didn't re-
member tefing him that Complainant
complained fo her near the end of her
employment about sex harassment by
Respondent, but said she would have
remembered if she said it She ac-
knowledged telling the investigator that
Respondent had sprayed her, and tes-
tified that had happened once. She
stated she didn't remember telling him
that Complainant complained about
being sprayed. She didn't recall telling
the investigator that Respondent dis-
cussed with her who in AA Complain-
ant was dating, and suggested she
didn't say that because Complainant
wasn't dating anyone in AA.  She did
recall hearing that Fiores was consid-
ering sex harassment charges, as she
told the investigator, but did not recall
the source. She told the investigator
that she didn't know why Complainant
quit, but she told the Employment Divi-
sion that Complainant called her and
quit because there wasn't enough
help, but she gave a written reference
in which she characterized Complain-
art as willing, dependable, friendly,
and kind. Because of inconsistencies
and the manner in which she testified,
the Forum found credible only those
portions of her testimony that were
supported by other credible evidence
on the recond.
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68) Complainant's eamings at Do-
minico's averaged $137.31 per week
when she worked the split in the five
months before November 7, 1989,
Had she remained employed there,
she would have eamed $10,298.25 up
to the tme of hearing (75 weeks x
$137.31).

ULTIMATE FINDINGS OF FACT

1) At times material, Respondent
operated an eating and drinking estab-

lishment in McMinnville, Oregon, and
utilized the personal service of one or
more employees.

2) Complainant, female, was em-
ployed by Respondent as a waitress
between January and September
1988 and from March 1989 to Novem-
ber 7, 1989. Respondent was Com-
plainant's direct supervisor.

3) During her 1989 empioyment,
Respondent subjected Complainant to
unwanted touching of a sexual nature,
to comments of a sexual nature about
her body and about the bodies of other
female employees, and to spraying
with water which was intended make
her clothes covering her breasts and
private parts transparent.

4) Respondent subjected other fe-
male employees to similar unwanted
touching, comments, and spraying,
which was either seen by or reported
to her.

5) Respondent's unwanted touch-
ing, comments, and spraying were in-
tentionally directed toward Complain-
ant and the other female employees
because of their sex, and occurred at
the work site during working hours on
an almost daily basis.

6) Respondent's unwanted touch-
ing, comments, and spraying were
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offensive and unwelcome to Complain-
* ant, and to the other female employees
to whom they were directed, adversely
affected her work, and created a hos-
tle, offensive, and intimidating work
atmosphere.

7) Respondents conduct toward

Complainant, as well as his conduct
toward the other female employees,
and the work atmosphere created
thereby caused her severe mental and
emotional distress.

8) Complainant found the working

corditions created by Respondent's

behavior intolerable, and she resigned
on November 7, 1989. A reasonable
person in the same circumstances
would have found the same working
conditions intolerable and would have
resigned.

9) After resignation, the economic
situation had an adverse effect on
Complainants emotional state. She
sold her personal properly, including
her car. She could not afford rent and
lived with a friend, and later camped in
a shed. She did maintenance work on
a famm in exchange for a place to live.

10) Complainant diligently sought
other employment without success
through the time of hearing.

11) Complainant lost wages in the
amount of $10,298.25.

CONCLUSIONS OF LAW

1) At all imes material herein, Re-
'spondent was an employer subject to
the provisions of ORS 659.010 to
659.110 and OAR 8339-07-500 to
839-07-565.

2) Complainant was an employee
employed in Oregon by Respondent.

3) The Commissioner of the Bu-
reau of Labor and Industies has
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jurisdiction over the persons and sub-
ject matter herein under ORS 658.010
to 659,110, together with the authonity
to eliminate the effects of any unlawful
practice found.

4) ORS 659.030 provides, in perti-
nent part

(1) For the purposes of ORS
659,010 to 659.110, * * * it is an
unlawful employment practice:

*(a) For an employer, because
of an individual's * * *sex * * * to
bar or discharge from employment
such individual. ***

*(b) For an employer, because
of an individual's * * * sex * " * to
discriminate against such individ-
ual in compensation or in terms,
conditions or privileges of employ-
ment."

OAR 839-07-550 provides, in pertinent
part

"Harassment on the basis of
sex is a violation of ORS 659.030.
It is discrimination related to or be-

- cause of an individual's gender.
Unwelcome * * * verbal or physical
conduct of a sexual nature consti-
tutefs] sexual harassment when
such conduct is directed foward an
individual because of that individ-
ual's gender and:

"(1) Submission to such con-
duct is made either explicitly or im-
plicitly a ferm or condition of an
individual's employment; or

"(2) LA N )

"(3) Such conduct has the pur-
pose or effect of unreasonably in-
terfering with an individual's work
performance or creating an intimi-

dating, hostile, or offensive work-
ing environment.”
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Respondent directed unweicome
sexually abusive and intimidating
physical touching, conduct, and com-
ment toward Complainant because of
her gender, and within her knowledge
toward her female co-workers because
of their gender, creating an intimidat-
ing, hostile, and offensive working
environment adversely affecting her
work, and thereby committed an un-
lawful employment practice in viclation
of ORS 659.030(1)(b).

5} Respondents creation of an in-
timidating, hostile, and offensive work-
ing environment through unwelcome
sexually abusive and intimidating
physical touching, conduct, and com-
ment toward Complainant and her fe-
male co-workers because of their
gender was deliberate and intentional,
but was not done with the intent that
Complainant terminate her employ-
ment. Complainant's resignation was
a constructive discharge, and Respon-
dent commitied an unlawful employ-
ment practice in violation of ORS
659.030(1)(a).

OPINION
Respondent’s Legal Defense

Paragraph V of Respondent's an-
swer to the Specific Charges reads in
part:

“That the practices prohibited by

ORS 659.030(1)(a) are inapplica-

ble to the facts alleged in the spe-
cific charges or fo be proven at
hearng. ***

During the Hearings Referee's
opening of the hearing, the Hearings
Referee inquired of Respondent’s
counsel whether Paragraph V meant
that Respondent questioned the Fo-
rum's ability to find a constuctive

discharge under a statute prohibiting
discharge on the basis of sex {or on
the basis of any protected status).
Counsel responded affirmatively.
Thereafter, Respondent counsel made
a brief opening statement, the Agency
having chosen to waive its opening.
Counsel's opening remarks did not ad-
dress how the practices prohibited by
the statute were inapplicable fo the
facts alleged.

In closing, the Agency Case Pre-
senter, in anficipation of the meaning of
Respondent's defense, acknowledged
that there were court cases to the ef-
fect that constructive discharge based
on infolerable working conditions re-
quires that the employer intend, in im-
posing the intolerable conditions, that
the employee quit The Case Pre-
senter distinguished cases of inten-
fional discimination and particularly
those involving sexual harassment and
amgued that such a standard was to-
tally inappropriate for such cases. She
suggested that the nature of the of-
fense was such that the offender, far
from wishing to be rid of the victim,
needed the victim's presence in order
to gratify the power need demon-
strated by the harassing activily. In his
final argument, counsel commented
that Respondent had already objected
to the constructive discharge allega-
tion, but did not etaborate further on his
position.

In short, the Forum is left to specu-
late on Respondents argument
Counsel may have been refering fo
Sheefs v. Knight, 308 Or 220, 779 P2d
1000 (1989) and Bratcher v. Sky
Chefs, Inc., 308 Or 501, 783 P2d 4
(1989), both of which hold that the in-
tolerable working conditions leading o

a constructive discharge must be cre-
ated by the employer with the intent

" that the employee resign in order for

the employee to recover. But these
cases both involved the tort of wrongful
discharge, and not the administrative
enforcement of a siatutory employ-
ment discrimination claim. The subjec-
ive intent standard of Sheets and
Bratcher is entirely reasonable when
applied to an intentional fort, but it is
wholly unsuited to the employment dis-
crimination context or to the remedies
available to the Commissioner of the
Bureau of Labor and Industries in en-
forcing Oregon's Civil Rights Law. Ap-
plied to uniawful employment prac-
tices, the Brafcher standard would pro-
duce results totally at odds with the re-
medial purposes of the civil rights
statutes. This forum has consistently
held, with some apparent approval,
that the test for constructive discharge
is an objective one based on infoler-
able working conditions brought about
by the employer's statutory prohibited
practice or conduct which leave no
reasonable aitemnative to resignation.
In the Matter of West Coast Truck
Lines, Inc, 2 BOLI 192 (1981), affd
without opinion, West Coast Truck
Lines, Inc. v. Bureau of Labor and In-
dustries, 63 Or App 383, 665 P2d 882
(1983); In the Matter of Rich Manufac-
turing Company, 3 BOLI 137 (1982),
affd without opinion, Rich Manufactur-
ing Company v. Bureau of Labor and
industries, 64 Or App 855, 669 P2d
843 (1983), In the Matter Tim's Top
Shop, 6 BOLI 166 (1987Y; in the Matter
of Lee’s Cafe, 8 BOL! 1 (1988); in the
Matter of City of Umatilla, 9 BOLI 91
(1990); In the Matter of Allled Comput-
erized Credit & Collections, Inc., 9
BOLI 206 (1991).
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The Merits

in reaching a decision in this mat-
ter, it was necessary for the Forum to
analyze and weigh a great deal of con-
flicting testimony. Complainant worked
for Respondent in 1988. She was sub-
jected to unwanted conduct of a sexual
nature during that time, but it did not
approach the intensity or severity she
experienced once she was working
with him frequently and direcly. She
worked the closing shift in 1988, and
for a time after her refum in March
1989. Her contact with him was lim-
ited. Beginning in June 1989, she
worked while he did and became the
subject of or a witness to recurent
conduct of a sexual nature. The
repetition of such conduct eroded the
workplace atmosphere.

Witnesses asserted that Respon-
dent repeatedly snapped the bra
straps of female employees, squirted
water onto female employee’s breasts
and buttocks, crowded against female
employees in a sexual manner,
touched female employees on the
breast and buttocks, and commented
on female breasts and on female em-
ployee's private fves. While she
worked days, Complainant was fre-
quently subjecied to each of these ac-
tivities, saw them happening to others,
and had other victims report them to
her.

Respondent denied that any of the
described activity or anything close to it
occurred,  Wilnesses presented by
Respondent also denied seeing any of
the conduct described. Some of those
same witnesses admilted that the
squirting incidents happened, but only
once. Some of those witnesses either
did not recall or recanted previous
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statements they had made during the
investigation. Some were simply not
present at the time of day the activity
occurred, or were no longer employed
at Dominico's when the most frequent
incidents happened.

Respondents counsel suggested
that the Agency's witnesses engaged
in a conspiracy, and that the scenario
of harassment was possible, but not
probable. Given the testimony and de-
meanor of all the witnesses, it was the
conspiracy that was possible, but not
probable. _

The Forum has found that Com-
plainant, as well as other female em-
ployees of Respondent, were sub-
jected to sexual harassment by Re-
spondent. There can be no doubt that
the conduct described was sexually
oriented. The physical touching went
far beyond supportive hugs or good
natured horseplay. Agency evidence
combined with inconsistency in Re-
spondent's presentation to fom a pre-
ponderance in the Agency's favor.

Remedy

The Agency has afleged a con-
structive discharge based on intoler-
able working conditions caused by
sexual harassment. The Forum has
found that frequent, severe, and perva-
sive sexual harassment occurmed with
Complainant as one of the victims.
Complainant's choice was to continue
lo endure the harassment or to quit
She chose the latter when she was
convinced by Respondent's continua-
tion of his conduct that the harassment
would continue and that she could not
even obtain the partial relief of a differ-
ent shit. The Forum has found that
Complainant's resignation was a con-
structive discharge. An employer is

liable for any wage loss to the em-
ployee due to a discharge attributable
to an unlawful employment practice.
Complainant did not obtain aitemate
employment The Forum has found
that she made a diligent job search.
Respondent presented no evidence of
a failure to mitigate, such as the avail-
ability of suitable employment. Com-
plainant is therefore entitied to recover
the wages she wouid have eamed but
for the unlawful practice.

Complainant also testified convinc-
ingly to the emotional upset and mental
suffering brought on by Respondents
uniawful employment practice. She
was embarmassed and humiliated and
demeaned. Her work was adversely
affected and she dreaded going to
work. After she quit, she continued to
be upset by her experience and had
the added stress of economic depriva-
tion. Her Iving situation was entirely
changed. Her emotional distress dur-
ing employment was severe. The
anxiely caused by the loss of employ-
ment income and the uncertainties of
unemployment when attributable to an
unlawful practice are also compensa-
ble. In the Matter of German Auto
Parts, inc., 9 BOLI 110 (1990); in the
Maiter of Spear Beverage Company, 2
BOLI 240 (1982); /n the Matter of the
City of Porfiand, 2 BOL! 41(1980). All
of her mental distress was attributable
to Respondents unlawful employment
practice. The Forum is awarding
$7,000 to compensate Complainant for
the mental suffering imposed.

ORDER
NOW, THEREFORE, as author-
zed by ORS 659.0680(3) and
658.010(2), and in order to eliminate
the effects of the unlawful practice

]

found, Respondent, LORIS LEE
SCHAMP is hereby ordered to;

1) Deliver to the Business Office of
the Portland office of the Bureau of La-
pbor and Industries a certified check,
payable to the Bureau of Labor and In-
dustries in trust for EDNA SANDRA
KENYON, in the amount of;

a) TEN THOUSAND TWO HUN-
DRED NINETY-EIGHT DOLLARS
AND TWENTY FIVE CENTS
($10298.25), representng wages
Complainant lost as a result of Re-
spondents unlawful practice found
herein; PLUS,

b) EIGHT HUNDRED SIXTY-
TWO DOLLARS AND SEVENTY
CENTS ($862.70), representing inter-
est on the lost wages at the annual
rate of nine percent accrued on each
week thereof between the date that
week's wage would have been due
had she remained employed and Jjune
30, 1991, computed and compounded
annually; PLUS,

¢) Interest on the foregoing, at the
iegal rate, accrued between July 1,
1891, and the date Respondent com-
plies with the Final Order herein, to be
computed and compounded annually;
PLUS,

d) SEVEN THOUSAND DOL-
LARS ($7,000), representing compen-
satory damages for the mental distress
Complainant suffered as a result of
Respondent's unlawful practice found
herein; PLUS,

e) Interest on the compensatory
damages for mental distress, at the le-
gal rate, accrued between the date of
the Final Order herein and the date
Respondent compiies therewith, to be
computed and compounded annually.
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2) Cease and desist from discrimi-
nating against any female employee
contrary to ORS 659.030.

In the Matter of
WILD PLUM RESTAURANT

and Pie Shop — Eugene, Inc., and
Jack Kuykendall, Respondents.

Case Number 53-90
Final Order of the Commissioner
Mary Wendy Roberts
issued August 16, 1991,

SYNOPSIS

Where some male restaurant man-
agers were paid more than Complain-
ant, a female restaurant manager, the
Commissioner found that the differ-
ence in pay was due to the skill, effort,
and responsibility exercised by the re-
spective manager and not due fo
Complainant's sex. Finding further that
Complainant's resignation was not at-
tributable to any unlawful practice, the
Commissioner dismissed the specific
charges and the complaint ORS
659.030(1)@), (b) and (g), OAR
839-30-075(2)(a), (b) and (c).

The above-entiled contested case
came on regularly for hearing before
Wamer W. Gregg, designated as
Hearings Referee by Mary Wendy
Roberts, the Commissioner of the Bu-
reau of Labor and Industries for the
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State of Oregon. The hearing was
conducted on November 27, 28, 29,
and 30, 1990, in the conference room
of the office of the Bureau of Labor and
Industries, Room 220 State Office
Building, 165 East Seventh Avenue,
Eugene, Oregon. Linda Lohr, Case
Presenter with the Quality Assurance
Unit of the Civil Rights Division (CRD)
of the Bureau of Labor and Industries
(the Agency), presented a Summary of
the Case for the Agency, amgued
Agency policy and the facts, examined
the witnesses and introduced docu-
ments. Shifey A. Meads (Complain-
ant) was present throughout the
hearing and was not represented by
counsel. Wild Plum Restaurant and
Pie Shop—-Eugene, Inc,, a corporation
(Respondent Wild Plum), and Jack
Kuykendall, an individual {Respondent
Kuykendall),” were both represented
by Janice C. Goldberg, Attomey at
taw, FEugene, who presented a
Summary of the Case, argued the law
and the facts, interposed objections
and motions, examined the witnesses,
and introduced documents,
Respondent Kuykendall was present
throughout the hearing.

The Agency called as wiltnesses
the following, in addion to
Complainant Wild Plum employees
Jean Borke and Yvonne Moon; CRD
Senior Investigator Alan McCullough;
Complainants  former  employer
Wid  Plum

bookkeeper Jean Rutledge; former
Wild Plum Medford manager Charlas
Wiley; and former Wild Plum {rouble-
shooter G. Andrew Zimmenman.

Respondents called as witnesses
the following, in addition to Respondent
Kuykendall: former or cument Wild
Plum employees Rick Day, Mark V.
Dickenson, Cary Drinkwater, and Le-
tha Hedgepeth; retired Square Deal
employee Estelle Keller; and Respon-
dent's wife Madelyn Kuykendall.

Having fully considered the entire
record in this matter, |, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Rulings on Motions, Find-
ings of Fact (Procedural and On the
Merits), Uitimate Findings of Fact, Con-
clusions of Law, Opinion, and Order.

RULINGS ON MOTIONS

During the Respondents' case, af-
ter the testimony of Jack Kuykendall,
the Agency submitted Amended Spe-
cific Charges in writing and moved to
amend the Specific Charges to con-
fom to the proof adduced. The
Agency sought to join Jack Kuykendall
as an additional Respondent as an
aider and abeftor under ORS
659.030(1)(g). The motion, if granted,
would hold Kuykendali personally K-
able, together with the corporation, for
any unlawful practice found herein.
OAR 839-30-075 allows for an amend-
ment to conform™.

%

Complainant was referred to throughout the testimony as "Shir."
See Rulings on Motions, infra.

839-30-075(2) provides:

"After commencement of the hearing:

"(a) Issues not raised in the pleadings may be raised and evidence
presented on such issues, provided there is expressed or implied con-
sent of the Agency and party. Consent will be implied where there is no
objection to the introduction of such issues and evidence or where the

Respondent's counsel opposed the
amendment. The Hearings Referce
took the motion under advisement to
be ruled on in the Proposed Order, and
asked that the advocates for both par-
ficipants address the requested
amendment in their respective closing
remarks, should they so choose. For
reasons set out at more length in the
Opinion section, the Agency's motion
to amend is granted, and Jack
Kuykendall is added as a named Re-

spondent herein,

At the close of the Agency's case in
chief, counsel for Respondents moved
fo dismiss that portion of the Specific
Charges dealing with construciive dis-
charge and any mental suffering dam-
ages alleged to be atiributable to the
termination of Complainants employ-
ment. The maotion was based on the
Agency's alleged failure to adduce evi-
dence that Respondent had defiber-
ately refused Complainan{'s request for
salary parity. The motion was also
based on Sheels v. Knight, 308 Or
220, 779 P2d 1000 (1989) and
Bratcher v. Sky Chefs, Inc., 308 Or
501, 783 P2d 4 (1988), which counsel
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argued stood for the principal that a
constructive discharge exists only
where the employer creates intolerable
working conditions with the motive and
intent to force the employee's resigna-
tion. Because he could only propose
dismissal by way of a Proposed Order,
the Hearings Referee reserved fuling
on the motion until the Proposed Or-
der; as a practical matter, the hearings
presentation then proceeded as if the
motion had been denied. For reasons
set out at more length in the Opinion
section, Respondents' motion to dis-
miss the issue of constructive dis-
charge at the close of the Agency's
case in chief is denied.
FINDINGS OF FACT -
PROCEDURAL
1) On November 29, 1988, Com-
plainant, female, filed a verified com-
plaint with the Civit Rights Division
alleging that she was the victim of the
unlawful employment practices of Re-
spondent Wild Plum.
2) After investigation and review,
the Civil Rights Division issued an Ad-
ministrative  Determination  finding

Agency or the responding party addresses the issues. The Hearings
Referee may address and rule upon such issues in the Propesed Order.
Any party raising new issues must Motion the Hearings Refefee to
amend its pleadings to conform to the evidence and to reflect issues

presented.

"{b) Charging Documents may be amended to request increaste [sic]
damages, or where appropriate, penalties, to conform to the evidence

presented at the contested case hearing. )

"(c) If evidence is objected to at the time of the hearing on thfs grounds
that it is not within the issues raised by the pleadings, the Hearings Refe-
ree may allow the pleadings to be amended, and shalt do 0 freely, when
the presentation of the merits of the action or defense will pe served
thereby, and the objecting participant fails to satisfy the Heanngs‘ Re_fe—
ree that the admission of such evidence would prejudice the o_t:}ectlng
participant in maintaining the action or defense upon the rpen}s. The
Hearings Referee may grant a continuance to enable the objecting par-
ticipant to meet such evidence."




Respondent Wild Plum in violation of
ORS 659.030(1){a) and {1)(b).

3) Subsequent to the issuance of
the Administrative Determination, the
Civil Rights Division initiated concilia-
tion efforts between the Compiainant
and Respondent Wild Pium, That con-
ciiation failed and the case was re-
ferred to CRD's Quality Assurance Unit
for further action.

4) On July 17, 1980, the Agency
prepared and served on Respondent
Wild Plum, through its registered agent
Respondent Kuykendall Specific
Charges alleging that Respondent
Wild Plum discriminated against her on
the basis of sex by failing to compen-
sate her at the same rate as males
performing substantially similar work,
creating an intolerable and offensive
working environment which led her to
resign her posiion on or about August
15, 1988, a constuctive discharge, all
in violation of ORS 659.030(1)(a) and
(1)(b).

5) With the Specific Charges, the
following were served on Respondent
Wild Plum in the manner described: a)
a Notice of Hearing setting forth the
time and place of the hearing in this
matter; b) a Notice of Contested Case
Rights and Procedures containing the
information required by ORS 183.413;
¢) a complete copy of the Agency's ad-
ministrative rules regarding the con-
tested case process; and d) a separate
copy of the specific administrative rule
regarding responsive pleadings.

6} On or about July 30, 1990, Re-
spondent Wid Plum timely filed an an-
swer to the Specific Charges, and on

October 16, 1990, said Respondent

g

filed its amended answer, in order to
correct a typographical emor in the
original answer. Both the answer and
the amended answer substantially de-
nied the Agency's allegations of dis-
criminatory compensation based on
sex. They aiso interposed three af-
fimative defenses: that Respondent
Wild Pium did not own and operate the
Medford and Albuquerque Wild Plum
restaurants, that any difference in
Complainant's compensation was due
to a bona fide occupational require-
ment, and that Complainant's compen-
sation was determined by nondiscrim-
inatory merit policies and job
performance,

7) Pursuant to CAR 839-30-071
the Agency on November 16, 1990,
timely filed its Summary of the Case,
and Respondent Wid Plum on No-
vember 14, 1990, timely filed its Sum-
mary of the Case.

8) At the commencement of the
hearing, Respondent's counsel stated
that she had read the Notice of Con-
tested Case Rights and Procedures
and had no question about it

9) Pursuant to ORS 183.415(7),
the participants’ were orally advised by
the Hearings Referee of the issues to
be addressed, the matters to be
proved, and the procedures goveming
the conduct of the hearing.

10) At the commencement of the
hearing, the Hearings Referee on his
own motion removed from

*

OAR 839-30-025(17).

"Participant” or “participants” includes the charged party and the Agency.

consideration in the case the second
affimative defense that the pay differ-
ential alleged was due tc a bona fide
occupational requirement, ruling that
suich defense was inappropriate.

11) During the hearing, counse! for
Respondents voluntarily withdrew the
first affimative defense that salary
comparisons among the four restau-
rants were inappropriate because Re-
spondent Wild Plum Restaurant and
Pie Shop — Eugene, Inc. owned and
operated only the Eugene and Spring-
field Wild Plum Restaurants, and the
Medford and Albuquerque restaurants
were owned and operated by a sepa-
rate independent corporation,

12) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on June 10, 1991, Exceptions, if
any, were to be filed by June 20, 1991.
No exceptions were received.

FINDINGS OF FACT — THE MERITS

1) At all tmes material herein, Re-
spondent Wild Plum Restaurant and
Pie Shop—Eugene, Inc., was an Ore-
gon corporation of which Respondent
Jack Kuykendall, an individual, was the
president, operational manager, and
principle owner. Said Respondents
were engaged in the restaurant busi-
ness in Eugene and other locations,
and utifized the personal service of one
or more employees, controlling the
means by which such service was per-
formed. Respondent Kuykendall was
the ulimate decision maker for all of
the Wikd Plum restaurants ("shops” or
“stores”) at fimes material.

2) At times material Respondent
Wild Plum had no corporate salary ad-
ministration or periodic salary review
policy for restaurant managers.
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Respondent Kuykendall set salaries.
At hire, he considered relevant educa-
tion, training, and experience, and ne-
gotiated from the candidate's stated
requirements. In awarding increases
(or in terminating managers) he con-
sidered demonstrated  profitabiiity,
store appearance, employee retention,
and frequency of customer complaints
regarding service, in short, whether the
manager was doing "a good job."

3) Complainant is a female who
originally began working in 1980 at Re-
spondent Wild Plum's Springfield res-
taurant as a cook. She progressed to
kitchen manager, and ook over as
Springfield restaurant manager in Oc-
tober 1984.

4) Complainant had two years of
community college. She had worked
in the A&W restaurant of William and
Dorothy Reynolds in the Eugene area
over a period of 14 years on a sea-
sonal basis before working for Re-
spondent Wild Plum. She did some
cooking and hired, fired, frained, and
scheduled employees, and handled
customers and receipts. She man-
aged the restaurant when the owners
were out of the counltry. Thereafter
she had worked a year as head galley
cook for the Gingerbread House,
where she had no management
duties.

5) As manager of the Springfield
Wild Plum, Complainant was responsi-
ble for the day-to-day operation of the
restaurant  This included the general
cleanliness and appearance of the fa-
cility, the procurement, storage, and
preparation of food, the scheduling and
training of staff, local advertising, menu
preparation and accuracy, selection
and preparaton of specials, and
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preparation of cream pies and other
baked goods. She was responsible for
assuring that food costs and labor
costs did not exceed 25 percent and
29 percent, respectively, of the gross

receipts for the restaurant

6) _The Springfield Wild Plum had
a seating capacity of 65 to 80, a ban-
quet room for 40, and employed be-
tween 20 and 24, including two
assistant managers. Gross sales were

$547,376 in 1984, $551,643 in 1985,
$586,599 in 1986, $495,246 in 1987,
and $532,895 in 1988.

7) Charles Wiley, male, graduated
from the University of Oregon in f-
nance, with a minor in accounting.
When he left college, Wiley opened his
own restaurant in Eugene, which he
operated for three years, seven days a
week. He had 15 to 20 employees in
three shifts for breakfast, lunch, and
dinner. Wiley hired and fired the em-
ployees, He did not hire any manag-
ers or assistant managers, but had an
experienced head waitress, who
taught him about the business and
who took care of things when he was
absent. Wiley sold the restaurant and
went to work for Portland Wholesale
Company (later known as CFS Conti-
nental) as a sales representative on
straight commission. His job was to
call on restaurants and write sales of
the company's products, which con-
sisted of institutional groceries, meat,
:_md food service equipment His du-
ties included assisting his accounts in
maintaining inventory and suggesting
his company's products where they fit
the account's menu. The Eugene and
Springfield Wild Plums were among his
accounts,

8) Cary Drinkwater, male, had no -
formal education beyond high school.”
He started in the restaurant business
with Sambo's restaurants in Salem and -
Eugene in 1971, advancing fo restau-
rant manager. He then worked for EI
Torito as general manager over three |
managers and 90 to 110 employees.
In 1981 he was hired as manager of -
the Eugene Wild Plum. In 1985, in or-
der to coordinate the opening of the |
Medford Wid Plum, Respondent
Kuykendall made him area supervisor -
or district manager. That position was -“
eliminated in January 1986, when he .'
resumed managing the Eugene Wid |
Plum. He quit May 1 and at the time of '
hearing had been a salaried manage- -
ment employee of Taco Time, inc. for

4%z years.
9) Wiley leamed of the plan to

open a Medford Wild Plum from Drink-
water on a call at Eugene, and ex- -v
: They eventually
discussed salary, and Drinkwater intro-
duced Wiley to Respondent Kuyken-

pressed inferest.

dall. Respondent Kuykendall offered
Wiley $2,000 per month plus a bonus
on volume, and an additional 15 per-
cent on the net profit as shown by a fi-
nal monthly profit and loss (P & L)
?I;letiment He was hired in October

10) As manager of the Medford
Wild Plum, Wiley was responsible for
the day to day operation of the restau-
rant. This inciuded the generai cleanii-
ness and appearance of the facility, the
procurement, storage, and preparation
of food, the scheduling and training of
s_taﬂ‘, local advertising, menu prepara-
tion and accuracy, selection and
preparation of specials, and prepara-
tion of pies and other baked goods.

The Medford operation made its own
double crust pies, He was responsible
for assuring that food costs and labor
costs did not exceed 25 percent and
29 percent, respectively, of the gross
receipts for the restaurant. In addition,
he was present during the buiding
phase, and assisted with the place-
ment of equipment. He hired the initial
staff for the Medford restaurant.  To-
gether with NCR personnel, he ob-
served the installation of and was
trained on the NCR cash register-
guest check system. it was the first
such installaion in the Wid Plum
group.

11) The Medford Wild Plum had a
seating capacity of 160, including a
banguet room for 40, and employed
between 45 and 60, including eventu-
ally three assistant managers. It
opened in early 1985, Gross sales
were $1,265,028 in 1986, $1,268,160
in 1987, and $1,287,389in 1988.

12) Wiley and his kitchen manager
were trained at Springfield by Com-
plainant. Wiley also trained at Eugene
on the pie machine. When Medford
opened, Complainant assisted with the
opening for several days in Medford.

13) In May 1986 Complainant be-
came manager of the EFugene Wild
Plum restaurant. She remained man-
ager of the Eugene Wild Plum untit she
resigned effective August 15, 1988.

14) As manager of the Eugene
Wild Plum, Complainant was responsi-
ble for the day-to-day operation of the
restaurant. This included the general
cleanliness and appearance of the fa-
cility, the procurement, storage, and
preparation of food, the scheduling and
training of staff, local advertising, menu
preparation and accuracy, selection
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and preparation of specials, and
preparation of pies and other baked
goods. The Eugene operation made
double crust pies for Eugene and
Springfield. She was responsible for
assuring that food costs and labor
costs did not exceed 25 percent and
29 percent, respectively, of the gross
receipts for the restaurant.

15) The Eugene Wild Plum had a
seating capacity of 125, a small ban-
quet area for 12 to 16, and employed
between 38 and 42, including two as-
sistant managers. Gross sales were
$1,005,328 in 1984, $982,820 in 1985,
$1,020,981 in 1986, $914,895 in 1987,
and $970,713 in 1988.

16) While she was manager of the
Springfield restaurant, Complainant
was assigned to food quality control by
Respondent Kuykendall for the Ore-
gon Wild Plum restaurants. This in-
volved assuring that the items offered
were uniform throughout the system by
checking the preparation, portions, and
plate presentation of each menu item
in each restaurant At first, this re-
quired monthly on-site visits to Eugene
and Medford. After she became
Eugene manager, her visits to Medford
were lessened to every other month.
She did not make regular visits of this
type to the New Mexico restaurant. No
portion of Complainants salary was
identifiable as attributable to this duty.
17) James Moore, male, was the
first Albuguerque Wild Pium manager.
He was brought to Eugene and fo
Medford for training by both Complain-
ant and Wiey. His salary was $2,000
per month from March through June
1987. He was fired on opening day
and replaced on an interim basis at
$1,800 per month by Rose Bonzi, a
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female assistant manager with no Wikd
Plum operating experience. .. .

18) John Heintz, male, had worked
for Wild Plum for over six years when
he was assigned to Albuquerque as
manager. He had worked two years at
Springfield and two years at Eugene
as a cook or baker. He had worked for
two years for Wiley in Medford as an
assistant manager when Respondent
Kuykendail sent him to New Mexico
about August 1987,

19) As manager of the Albuguer-
que Wild Plum, Heintz was responsible
for the day-to-day operation of the res-
taurant. This included the general
cleanliness and appearance of the fa-
cility, the procurement, storage, and
preparation of food, the scheduling and
training of staff, local advertising, menu
preparation and accuracy, selection
and preparation of specials, and
preparation of pies and other baked
goods. The Albuquerque operation
made its own double crust pies. He
was responsible for assuring that food
costs and fabor costs did not exceed
25 percent and 29 percent, respec-
tively, of the gross receipts for the
restaurant.

20) The Albuquerque WikI Plum
had a seating capacity of 194, includ-
ing a "good sized" banquet room, and
eventually employed between 35 and
40, including two assistant managers,
and opened in June 1987. Gross
sales were $576,008 in 1987, and
$783,402 in 1988.

21) When Albuguerque opened in
1987, Complainant headed a contin-
gent of Oregon Wild Plum personnel
who assisted. With her were Heintz, a
baker, and two waitresses from the
Eugene restaurant. They worked with

the Albuquerque cooks, bakers, and

waitresses, training themn under Com- - |
piainants direction in food and pie |
preparation and floor service. Com-

plainant spent 25 days there training
the managers and other employees in
kitchen operation and procedures, in
general operation of a Wild Plum res-
faurant, and in the use of the NCR
system.

22) Wiley knew that Drinkwater's
area supervisor posifion had been
eliminated, aliegedly as a cost cutting
measure. Respondent Kuykendall told
Wiley that it might be re-instituted in
one or two years, and that he might be
a logical choice. Wiley resigned prior
to the actual filing of that position be-
cause he thought that the business of-
fice in Eugene was deliberately tardy in
generating P & L statements from
which his bonus could be calculated.
He had discussed the absence of the
P & | statements with Complainant. At
the time of hearing, he believed he was
owed money by Respondents.

23) Respondent Kuykendall had
been in the restaurant business 23
years at the time of hearing. He had
owned 12 restaurants, including the
Wild Plum group and a separate group
called "Mr. K" restaurants. He also
had started Square Deal Lumber of
Eugene in 1947, and had been in-
volved in a carpet wholesale business
and a consfruction business. He had
employed hundreds of individuals of
both sexes and believed he had
treated them fairly.

24) Respondent Kuykendal! con-
sidered Complainant to be a strong
manager. She was a hard worker and
drove herself as well as those who
worked for her. He had some

reservations about customer and em-
ployee relations, but he kept her as a
manager because she defivered the
*bottom line," i.e., operated at a profit
He was surprised by her resignation.

25) Caomplainants  greatest
strengths as a restaurant manager lay
in the food preparation area, the
kitchen or "back end” of the operation,
where her skils were outstanding.
She was at least adequate regarding
the customer service or "front end” of
the operation.

26) The Wild Plum managers ro-
tated development of “manager spe-
cials" each month.  Complainant
checked the recipes, portions, and
presentations before ordering the table
placards for all the restaurants for the
specials. Respondent was unaware
she did this.

27) Complainant compiled or origi-
nated written materials such as recipe
bookiets, a menu manual, training
manuals, and manager responsibility
lists while working for Wild Plum. They
were used throughout the chain both
before and after she quit.

28) Respondent Kuykendall lived in
Eugene, about a mile from the Eugene
Wild Pium. He was in that restaurant
frequently, much more than any of the
other Wild Plum shops. He often ate
there. He met people there on
business.

29) The Wid Plum restaurants
used the same name, logo, and menu.
There was a conscious effort to make
the appearance of the facility and the
appearance and price of the product
as consistent and uniform as possible
among the shops. All Oregon prices
were the same; Albuguerque started
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with the same pricing, but changed
due to costs.

30) Complainant was seen by
some who worked for or with her as
rigid and unyielding. At least two
Eugene employees whom Complain-
ant had discipiined complained to Re-
spondent Kuykendall. He backed
Complainant,

31) Respondent Kuykendall was
concemed with the profitability of each
restaurant. He believed that was de-
rived from customer satisfaction. He
wanted his restaurant managers “on
the floor,” i.e., out front greeting and
seeing to the service of customers, in-
stead of doing book work in the restau-
rant office. He wanted them interacting
with customers and staff well over half
the time they were on duty. He wanted
them and their floor staffs to be pleas-
ant and cheerful o customers. He
spoke to Complainant severa! times at
Eugene about smiling more and about
spending less time in the office.

32) Respondent Kuykendali was
concemed about the pricing, presenta-
tion, and promotion of the food, and
was at least equally concerned about
the appearance of the facilty and its
staff and the qualily of service. He
held the store manager responsible for
customer complaints of slow service
regardiess of whether the manager
was on the premises. He fretted about
the levet of window blinds and the state
of the rain gutters.

33) At times material Jean Rut-
ledge worked as book keeper in the
Eugene business office of Respondent
Kuykendalls multiple corporations.
These included J & B Investments,
Wild Plum corporation, 8 & J Proper-
ties, and JR Foods. The lafter was
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"Mr. K restaurants. J & B huilt the
Medford and Albuquerque Wild Plum
restaurants. Respondent Wild Plum
operated the four Wild Pium restau-
rants. As the Albuquerque shop lost
money and the Eugene shop needed
repairs, payroll was sometimes a con-
cem. Corporate operations were "tan-
gled" Rutiedge saw Complainant
frequently in the office with Eugene ac-
counting data, and thought her to be a
competent manager.

35) Andrew Zimmerman, a CPA,
was hired by Respondent Kuykendall
for consuitation conceming the finan-
cial condition of Respondent Kuyken-
dal's enterprises. He worked in the
headquarters office from October 1987
to danuary 1988. He saw or talked to
Complainant several times a week.
She questioned him as to his findings.
He formed the opinion that she was a
capable and respected manager.

36) Drinkwater was paid $2,000
per month initiafly at Eugene in 1981.
His base had increased to $2,300 by
1985. Wild Plum's records place him
at $2,500 as area supervisor, a salary
he retained upon his retum to Eugene
in January 1986 until he terminated in
May 1986.

37) At the time she became man-
ager at Springfield, Complainant was
paid $1,300 per month. She was mak-
ing $1,848 per month there when she
became manager at Eugene in May
1986. In July her salary was raised to
$2.048 per month, and in January
1987 she began receiving $2,248 per
month.

38} Complainant was succeeded
at the Springfield restaurant by James
Cowles, male, who had been an assis-
tant manager there. He had some
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prior management experience with an-
other pie shop chain. His initial salary -
was $1,350 per month. His salary was .
increased to $1,500 per month in
January 1987, to $1.600 in June 1987, .

and to $1,800 in May 1988,

39) Complainant was succeeded
at the Eugene restaurant by Yvonne
Moon, female, who had been an assis- -
tant manager. Her initial salary was
$1,800 per month from August through -
December 1988. She in turn was suc-
ceeded by Charlotte Gomey, female,
who had managed the Albuquerque -
Wild Plum. Gomey's salary at Eugene
was $2,250 in January and February

1989.

40) By May 1985 Wiley was paid "

$2,350 per month. He received a raise
to $2,450 in October 1986 and to
$2,550 in December. in May 1987 his
salary was raised to $2,650. At least
one of the raises was in response to

his specific request to Respondent
Kuykendail.

41) in August 1987, Heintz moved
from Oregon to become Albuquerque
manager at $2,100 per month. Unlike
other managers, Heintz had no P & L
bonus potential. In March 1988 he be-
gan receiving $2,250 per month until
termination in August 1988, when
Charlotte Gomney, female, became Al-
buquerque manager at $2,333 per
month. Her successor, Gilbert Gon-
zales, a male former assistant man-
ager began as manager in January
1989 at $1,800 per month.

42) Theresa Knutson, female, suc-
ceeded Wiley as Medford Wild Plum
manager in April 1988. She had been
assistant manager since the opening
of the Medford restaurant in 1985.
She had a degree from Southem

Oregon State College and three years
of management experience with
North's Chuck Wagon before working
for Wikl Plum. As manager she began
at $2,000 per month, received a raise
to $2,100 in August 1988 and a subse-
quent raise to $2,250 in February
1989. She, like Wiley, was to receive a
15 percent P & L bonus.

43) Complainant was paid addi-
tional salary for the Medford and Albu-
quergue openings.

44) In early 1988, based on her
conversations with Zimmerman and
Wiley, Complainant believed Wild
Pium was in chaos and disorganized.
She discussed the P & L statement
problem and related concems with
Wiley, and leamed that he planned on
leaving. She had no intention of leav-
ing, but was concemed that the com-
pany might fal. She realized there
were no written records or evaluations
of her accomplishments. She solicited
letters of recommendation, and tenta-
tively expilored the job market.

45) Wiley quit in March 1988. In
about April, Complainant went to Med-
ford to assist the new manager, Knut-
son. In assessing labor costs for the
Medford shop, Complainant leamed
that Wiley had been paid $2,650 per
month. She confirmed that with Wiley
and leamed that his P & L bonus,
which he said was still owed, was 15
percent. Complainant's P & L bonus
was 10 percent.

46) Upon her retum from Medford,
Complainant asked Respondent Kuy-
kendall why Wiley had been paid so
much more than she. He responded
to the effect that "you've got to pay
good people She felt devalued; she
had no chance to respond because
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Respondent Kuykendall had to leave.
Complainant had never previously
asked for a raise. Pay raises just hap-
pened, with Respondent Kuykendall
coming to her and saying she was do-
ing a good job. ‘

47) Respondent Kuykendall was
concemed about the financial drain
represented by the Albuguergue shop,
which Heintz was managing. In mid-
May he sent Complainant there with a
written fist of items to check. She was
there a week, assessing percentages,
inventory, supply, and waste. She
frained Heintz further on NCR, pla-
cated creditors, costed menus, and
checked employee records.  She
leamed that Heintz was paid $2,250
per month. She received expenses for
the trip.

48) Respondent Kuykendall filed
the area supervisor posiion in May
1988 with Carl Schmidt. Respondent
Kuykendali wanted Schmidt to take
over details such as the hiring and fir-
ing of managers, helping managers
hire assistants, and generally oversee
training, pricing, purchasing, cleani-
ness, and respond to any complaints
for all of the Wild Plum restaurants plus
Mr. K restaurants in Portiand, Bend,
and Eugene. Schmidt had 14 years of
employment with the Black Angus res-
taurants, seven or eight of them as dis-
trict manager. He had a background
of Swiss chef school and many man-
agement courses, and had restaurant
experience in New York, Los Angeles,
and Palm Springs. He had owned and
operated a restaurant in Sisters, Ore-
gon. Respondent Kuykendall valued
his wide experience and hoped to de-
velop new recipes. Schmidt began at
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$2,500 per month, following negotia-
tions with Respondent.

49) When Complainant retumed
from Albuguerque, she approached
Respondent Kuykendafl to report on
her findings and activiies there. It was
at this point he told her about
Schmidt's hire as supervisor over the
Wiid Pium restaurants and the Mr. K
restaurants. They talked about that
rather than Albuquerque. Complainant
told him that they needed to discuss
her position in the company. He said
they would at some time in the future.

50) Respondent Kuykendall intro-
duced Complainant to Schmidt around
June 1. There was no opportunity at
that time for Complainant to raise the
issue of her position or pay. Sometime
between then and June 28, and again
around June 28, she said she wanted
a meeting. Respondent Kuykendall
said each time that he would let her

" know within the next few weeks.

51) Complainant wrote a lefter to
Heintz summarizing her findings and
suggestions in Albuguerque. A copy
went to either Schmidt or Respondent
Kuykendail.

52) Schmidt gave Complainant
written instructions in July. She contin-
ued to be responsible for Eugene, and
had no food quality duties.

53) Around July 1, Complainant re-
sumed exploring the job market for
management positions. She had liked
and lived her job, but felt discouraged
or worse. She contacted a manage-
ment recruiter as to possibiliies out-
side the restaurant business.

" 54) Respondent Kuykendall set up
a meeting with Complainant for July
28. He had a list of concerns he

wanted Complainant to address, in-
cluding the frimming of bushes outside
the Eugene restaurant, removal of
weeds from the gutters, the need for
Complainant to smile more on the
floor, and the loss of a long-ime em-
ployee, Bames. He wanted Complain-
ant to persuade Bames not to quit.

55} Respondent Kuykendail stated
he was ready to listen. Complainant
reminded him of his "pay good people”
rernark and her request for discussion.
She pointed out that a few weeks had
become 2% months. He pointed out
Wiley's prior related experience; Com-
plainant argued. She stated that Heintz
with no manager experience was mak-
ing more than she. She reminded him
of all she had done with NCR, written
manuals, and food quality. He said to
take care of the fist, then they would
talk. She felt discouraged, degraded,
and demoralized.

56) Respondent Kuykendali did not
meet with female employees alone.
His wife was with him on July 28. She
believed that Complainant wanted the
area supervisor job, and thought that
her husband needed to explain the hire
of Schmidt to Complainant. Complain-
ant was tense, and appeared upset
about Wiley's salary. Respondent
Kuykendall wanted the listed condi-
tions met, and said there would then
be a salary review. Complainant did
not ask specifically for a raise, and had
not done so in the past.

57} Following the July 28 meeting,
Complainant discussed her situation
with Schmidt. She did not think she
would get an increase. She did not
work on the list Respondent Kuyken-
dall had presented because some
things, such as the bushes and

|
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gutters, were already done and others,
such as talking Bames into staying,
could not be done. On August 1 she
submitted her resignation to Schmidt,
effective August 15, 1988.

58) Between July 28 and August
15, Respondent Kuykendall and Com-
plainant had no further discussion re-
garding her salary or future. He was
surprised and upset by the resignation.

59) Complainant continued her job
search after leaving Wild Plum. She
avoided restaurant jobs because she
didn't want to chance getting into an-
other "unstructured” situation. Com-
plainant felt ignored, degraded,
devalued, and hurt by the lack of ac-
knowledgment of her efforts.  She felt
humiliated and found job interviews dif-
ficult because of lowered self-esteem
and selfconfidence. She found em-
ployment with First Interstate Bank on
October 25, 1988. At the time of hear-
ing, she stll eamed less per month
than she had at Wild Plum.

60) Respondent Wild Plum was
registered in New Mexico in 1987 as
the corporate proprietor of a full service
restaurant at the address of the Albu-
querque Wild Plum.

61) Respondent Kuykendall's testi-
mony was mostly credible. He testified
in a rambling manner, interspersing
peripheral materal of a self-serving na-
ture into answers to direct questions. It
was difficult to keep his testimony fo-
cused or relevant, and his memory
was at times selective. He resented
the accusation of sex discrimination.
Because of the manner and content of
his testimony, the Forum has accorded
more credence fo other withesses in
those few instances where there was
conflict.
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ULTIMATE FINDINGS OF FACT

1) At all imes material herein, Re-
spondent Wild Plum was engaged in
business and was a person having
one of more employees in Oregon.
Respondent Jack Kuykendall was Re-
spondent Wikd Plum's president and
chief executive officer.

2) Respondent Jack Kuykendall
was the ulimate decision maker for
Respondent Wild Plum at times mate-
nal. Respondent Wild Plum had no
corporate salary administration or pen-
odic salary review policy for restaurant
managers at imes material. Respon-
dent Kuykendall set managers' sala-
ries based on relevant education,
training, experience, and performance.

3) Complainant, a female, was
employed as a restaurant manager by
Respondent Wild Plum from October
1984 to May 1986 at its Springfield res-
taurant, and from May 1986 to August
1988 at its Eugene restaurant. Com-
plainant's salary at Springfield ranged
between $1,300 per month and $1,848
per month. Complainant's salary at
Eugene ranged between $1,848 per
month and $2,248 per month, plus a
10 percent bonus on net profit,

4) Charles Wiley, a male, was em-
ployed as a restaurant manager by
Respondent Wild Plum from October
1984 to March 1988 at its Medford res-
taurant Wiley's salary at Medford
ranged between $2,000 per month and
$2,650 per month, plus a 15 percent
bonus on net profit

5) John Heintz, a male, was em-
ployed as a restaurant manager by
Respondent Wild Plum from August
1587 to August 1988 at its Albuquer-
que, New Mexico, restaurant. Heintz's
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salary at Albuquerque ranged between
$2,100 per month and $2,250 per
month, with no net profit bonus.

6) James Cowles, a male, was
employed as a restaurant manager by
Respondent Wild Plum from May 1986
to July 1988 at its Springfield restau-
rant. Cowles's salary at Springfield
ranged between $1,350 per month and
$1,800 per month.

7) Managing Eugene, because it
was larger and had a larger sales vol-
ume than Springfield, required more
skill, effort, and responsibility than
managing Springfiekd.

8) Managing Medford, because it
was larger and had a larger sales vol-
ume than Eugene, required more skill,
effort, and responsibility than manag-
ing Eugene.

9) Managing Albuquerque, which
was larger than Eugene and had a
smaller sales volume, but was more
isolated from comporate headquarters
and had a different cost and pricing
structure, required approximately the
same skill, effort, and responsibility as
managing Eugene.

10) Complainant had performance
problems in complying with Respon-
dent Kuykendal's standards for cus-
tomer attention. She had received a
few customer complaints. A few em-
ployees complained about her method
of supervision. Qverall, she was a ca-
pable manager.

11) The record does not reflact that
Wiley had any performance problems.
Heintz and Cowles were discharged
for performance problems.

12) Complainant resigned as
Eugene manager after a male was ap-
pointed area supervisor. Complainant

believed she was paid less than male
managers because of her sex.

13) Complainant suffered emo- .-
tional upset, embamassment, and fi- ©
nancial distress as a result of the
termination of her employment. Com-
plainant lost income as a result of the

termination of her employment.
CONCLUSIONS OF LAW

1) At all tmes material herein, Re-
spondent Wild Plum was an employer -
subject to the provisions of ORS

659.010 to 659.110.
2) At all tmes material herein,

Complainant was an employee em-
ployed in Oregon by Respondent Wild

Plum.

3) The Commissioner of the Bu-

reau of Labor and Industries has juris-
diction over the persons and subject

matter herein under ORS 659.010 to !

659.110, together with the authority to
efiminate the effects of any unlawful -

practice found.

4} ORS 659.030 provides, in perti-
nent part

(1} For the purposes of ORS

659.010 to 659.110, * * * it is an
uniawful employment practice:

"(a) For an employer, because
of an individual's * * * sex * * “ to
bar or discharge from employment
such individual. * **

(b} For an employer, because
of an individuals * * *sex * * * fo
discriminate against such individ-
ual in compensation or in terms,
conditions or privileges of employ-
ment."

LI X 2

"(g) For any person * * * to aid,
abet, incite, compel or coerce the
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doing of any of the acts forbidden
under ORS 659.010 to 659.110,
*** or to attempt to do s0."

Respondent Wild Plum compensated
Complainant for her restaurant man-
ager duties at a rate of pay which was
different from the rates of pay said Re-
spondent paid to males for their restau-
rant manager duties. The rates of pay
paid to said Respondents restaurant
managers were based on factors other
than sex. Said Respondent did not
commit an unfawful employment prac-
fice in violation of ORS 659.030(1)b).

5) Respondent Wild Plum's com-
pensating of Complainant for her res-
taurant manager duties at a rate of pay
which was different from the rates of
pay said Respondent paid to males for
their restaurant manager duties was
deliberate and intentional. Complain-
ant's resignation was not a consfruc-
tive discharge, and said Respondent
did not commit an uniawful employ-
ment practice in violation of ORS
659.030(1)(a).

6) Respondent Kuykendall did not
aid, abet, incite, compel, or coerce the
employer to do acts forbidden under
ORS 659.010 to 659.110, or attempt to
do so.

OPINION -

Agency Motion to Amend to
Conform

By the time of the Agency's motion,
it was clear that Respondent Kuyken-
dall was more than a mere agent of the
corporate Respondent, Evidence had
been offered and received without ob-
jection detailing his involverment in and

direction of the operations of each of
the comporate Respondents restau-
rants. This included in parficular the
setting of salaries, the granting of sal-
ary increases, and the imposition of his
standards for doing so. |f there was a
violation by the corporate employer,
that employer was assisted and facili-
tated by his urging and instigation.
This issue was decided in the
Agency's favor in in the Matter of
Sapp’s Really, Inc., 4 BOLI 232 (1985).
Acknowledging that the term "aid and
abet’ most often refers to criminal ac-
tivity, this forum cited the Black's Law
Dictionary (5th ed 1978) definition of
the temm’ and adopted it, substituting
"unlawful employment practice” for "a
crime." and going on to say:

"This forum has previously
ruled that a corporate president
and sole owner may be held liable
for aiding and abeiting his or her
corporation in the commission of
an unlawful employment practice

citing In the Matter of N. H. Kneisel,
Inc., 1 BOLI 28 (1976) and Steriing v.
Klamath Forest Protective Association,
19 Or App 383, 388, 528 P2d 574
{1974). In Sapp’s, the forum found the
corporate sole owner and president
subject to former ORS 659.030(1)(e),
now ORS 659.030(1)(g).
Respondents’ Motion to Dismiss
Constructive Discharge

At the time of Respondents’ motion,
the Agency had established that per-
sons of different gender had received
different compensation for arguably
substantially similar positions. There
was also evidence that upon discovery

* "Help, assist, or facilitate the commission of a crime, promote the accom-
plishment thereof, help in advancing or bring it about, or encourage, counsel or
incite as to its commission.”




this created for Complainant an in-
‘tolerable work condition and as a resuit
she determined to resign. Unequal
pay based on gender which continues
after the employee's demand for parity
will, in this forum, support a claim of
constructive discharge. In the Matter of
West Coast Truck Lines, Inc., 2 BOLI
192 (1981), affd without opinion, West
Coast Truck Lines, Inc. v. Bureau of
Labor and Industries, 63 Or App 383,
665 P2d 882 (1983).

Counsel also amgued that the intol-
erable working conditions ieading to a
constructive discharge must be cre-
ated by the employer in order to force
the employee to resign, citing Sheets
v. Knight, 308 Or 220, 779 P2d 1000
(1989) and Bratcher v. Sky Chefs, Inc.,
308 Or 501, 783 P2d 4 (1989). The
subjective intent standard of Sheefs
and Brafcher is entirely reasonable
when applied to an intentional tort, but
it is wholly unsuited to the employment
discnmination context. Applied to un-
lawful employment practices, the
Bratcher standard would produce re-
sults totally at odds with the purpose of
our civil rights laws.

The Merits

The inquiry encompassed by a
charge of disparate compensation
based on sex involves a multi-pronged
evajuation of the facts found. initially,
the fact-finder must determine:

a) Does a disparity in pay exist be-
tween employees of different gender?

b} If so, is the sex of the subject
employees the sole determiner, i.e., is

ite as 10 BOLI 19 (1991).

the disparity attributable to a factor (or
factors) other than sex?

in resolving b}, i is necessary to
analyze whether the positions in ques-
tion involve substantially similar work
calling for the exercise of substantially
similar skill, effort, and responsibility
under similar working conditions. The
employer violates the statute where
the differences in the duties compared
are 50 minor as to be insignificant. in
the Matter of the City of Portland, 2
BOUI 110 (1981), affd, Cily of Portland
v. Bureau of Labor and Industries, 298
Or 104, 690 P2d 475 (1984).

The Agency focused for the most
part on the disparity in compensation
between Complainant and Wiley. It
cannot be said that the differences in
the skdll, effort, and particularly the re-
sponsibility exercised were insignifi-
cant  Complainant and Wiley were
each the manager of one of Respon-
dents' restaurants. The facility man-
aged by Wiley was larger, consistently
had higher gross receipts, and re-
quired a larger crew than that man-
aged by Complainant. Wiley's initial
salary was negotiated with the expec-
tation that his experience would be
beneficial in the start of a new facility.
His subsequent raises were based on
the success of the enterprise, and in
one instance upon his demand. Re-
spondent Kuykendalls claim that he
gave increases based on "a good job”
appeared credible.

But there was another comparator,
Cowiles, which the Agency did not cite.
He assumed a position previously held
by Complainant (Springfield) at sub-
stantially less than she had been paid,
and two years iater had stll not
equaled her salary in the position.
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That situation failed to confirm a pat-
tem of sex-based manager salaries on
the part of Respondents.

The other comparator that was
cited by the Agency was Heintz. He
eamed the same salary as ‘Complain-
ant (within two dollars a menth), with
much less time as a restaurant man-
ager for Respondents. His facility was
larger, but did not gross in accordance
with its size and crew. But the working
conditions were dissimilar, Heintz was
isolated in New Mexico, where he had
moved in order to take the job, and
dealt, albeit not successfully, with a dif-
ferent price structure and commumnity,
far from the support and assistance of
the headquarters office.

Respondent Kuykendall's contin-
ued concems about what he perceived
as Complainant's lack of smiling friend-
liness toward customers, inattention to
immediate service, and spending too
much time in the office were acknowl-
edged by Complainant as ongoing.
Any adverse evaluation by Respon-
dent Kuykendall in these areas was
the result of his frequent presence, and
possibly of her devaluation of their im-
portance, and not of her sex.

Complainant had extra duties, prin-
cipally the food quality supervision.
Because she acquired them while sti!
at Springfield, and retained them when
she managed Eugene, and because of
her acknowledged skills in the "back
end" of the business, it is not reason-
able to assume that they were not in-
ciuded in her base salary. Because
these duties encompassed "checking
the back end”* (her words) of the other
restaurants less than once a month,
the Forum will not assume that they
equaled in effort or responsibility the

ongoing management of the Medford
facility.

Complainant also did aother things
from which Respondents may have
benefted. She said she did them to
help the business grow. But they were
voluntary, and not specifically noted to
Respondent Kuykendall. The Forum
accepted that Complainant compiled
recipes, developed training, and wrote
procedures used by others. She also
did not limit herself to the "back end” of
the operation at other restaurants. it is
possible that her contributions went un-
rewarded. Complainant testified that
she never asked for a raise until she
leamed what others were making. But
there was no evidence to suggest that
a male accomplishing the same things
would have been compensated. Itis
not the function of this forum to restruc-
ture the salary schedule of an em-
ployer to achieve equality and faimess
between similarly situated employees
unless the inequality in the salary
structure is the result of a prohibited
criteria such as the sex of those em-
ployees. itwas notin this case.

ORDER

NOW, THEREFORE, neither of the
Respondents having been found to
have engaged in the unlawful employ-
ment practice charged, the Specific
Charges and the Complaint against
Respondent Wild Plum, as well as the
Specific Charges against Respondent
Kuykendafl, are hereby dismissed ac-
cording to the provisions of ORS
659.060(3).
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~ In the Matter of Having fully considered the entire
VICTOR A. KLINGER, record in this matter, {, Mary Wendy -
Roberts, Commissioner of the Bureau
dba Lexington Chevron, ' .
Rasg:;?'l dent. of Labor and Industries, hereby make -

Case Number 19-91
Final Order of the Commissioner
Mary Wendy Roberts
Issued September 6, 1991.

SYNOPSIS

Rejecling as immaterial Respon-
dent's purported defense involving un-
fair competition by card lock gasoline
stations and the state's responsibifity
therefor, the Commissioner found that
Respondent willfully failed to pay ail
wages due Claimant foliowing termina-
tion of the employment. The Commis-
sioner specifically found that any
purported agreement by Claimant to
delay his claim for ovettime was con-
traty to law and awarded Claimant
$2,816.32 in unpaid wages and $1,650
in penalty wages. ORS 183.310
(2)a)A); 652.140(2);  652.150,
652.360;, 653.055(1)}a) and (c), (2
653.261(1), OAR 839-20-030; 839-30-
060(2); 839-30-070(6).

The above-entitied matter came on
regularly before Douglas A. McKean,
designated as Hearings Referee by
Mary Wendy Roberts, Commissioner
of the Bureau of Labor and Industries
for the State of Oregon. Judith Bra-
canovich, Case Presenter for the Bu-
reay of Labor and Industries (the
Agency), represented the Agency.

Ronald Whalen was the wage claimant
{Claimant). Victor A. Klinger (Respon-
dent) represented himself.

the following Findings of Fact (Proce-

.

dural and on the Merits), Ultimate Find-
ings of Fact Conclusions of Law,

Opinion, and Order.

FINDINGS OF FACT -~
PROCEDURAL

1) On May 22, 1990, Claimant
filed a wage claim with the Agency. He
alleged that he had been employed by
Respondent and that Respondent had
faled to pay overtime wages eamed

and due to him.

2) At the same time that he filed -
the wage claim, Claimant assigned to .

the Commissioner of the Bureau of La-
bor and Industries, in trust for Claim-
ant, all wages due from Respondent.

3) On November 9, 1990, the
Commissioner of the Bureau of Labor !
and Industries served on Respondent

an Order of Detenmination based upon
the wage claim filed by Claimant and
the Agency's investigation. The Order
of Determination found that Respon-
dent owed a total of $2,816.82 in
wages and $1,650 in civii penalty
wages. The Order of Detenmination
required that, within 20 days, Respon-
dent either pay these sums in trust to
the Agency, or request an administra-
tive hearing and submit an answer to
the charges.

4) On November 29, 1990, Re-
spondent filed an answer fo the Order
of Determination and a request for a
contested case hearing in this matter.
Respondent's answer denied the fac-
tual allegations in the Order of Determi-
nation (paragraphs Il and 1), and

further set forth the defense that Re-
spondent and Claimant had an agree-
ment regarding overime wages.
Respondent alieged that, with regard
to a lawsuit involving the State Fire
Marshall's enforcement of regutations
of retail filing stations and card lock
dealers, he explained to the Claimant
that if "any damage setflements were
awarded that overime would be paid
as worked and any back overtime due
would be paid." He asserted that he
had acquired a court order that af
firmed that a problem existed concem-
ing the Fire Marshalis enforcement of
its regulations, and attached a copy of
the order as evidence that he "has
been forced to take the actions that
has [sic] resulted in the Wage and
Hour Division's order before us now.”
He alleged that two court cases, ap-
parently regarding the State Fire Mar-
shalls regulations, "will determine
whether or not the [Respondent] would
be able to continue to operate his busi-
ness and be able to pay attendants
over time wages and the wages re-
ferred to in paragraphs Il and I} jof the
Order of Determination].”

5) On January 24, 1991, the
Agency sent the Hearings Unit a re-
quest for a hearing date. On February
4, the Hearings Unit issued a Notice of
Hearing to the Respondent, the
Agency, and the Claimant indicating
the time and place of the hearing. To-
gether with the Notice of Hearing, the
Hearings Unit sent a document entitled
"Notice of Contested Case Rights and
Procedures" containing the information
required by ORS 183.413, and a copy
of the Forum's contested case hear-
ings rules, OAR 83930020 fo
839-30-200.
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6) On February 20, 1991, the
Hearings Referee nofified the partici-
pants that the Case Presenter as-
signed to the case had been changed.

7) On May 6, 1991, the Hearings
Unit Manager sent the Agency and
Respondent a notice that the hearing
date had to be reset to August 6, 1991.
The manager asked whether any par-
ficipant objected to the change of
dates. Neither the Agency nor Re-
spondent responded.

8) On July 11, 1991, the Agency
filed a motion for summary judgment
with supporting exhibits.

9) On July 12, 1991, the Hearings
Referee wrote a leter to Respondent
regarding the motion for summary
judgment. Because Case Summaries
were due to be filed on July 29, the
Hearings Referee required the Re-
spondent to respond to the motion by
July 22.

10) On July 26, 1981, the Agency
filed two additionat exhibits as an ad-
dendum to #s motion for summary
judgment.  The exhibits were the
Claimants wage claim form with at-
tachments, and his assignment of
wages form.

11) As of July 26, 1991, the Hear-
ings Unit had not received a response
from Respondent conceming the mo-
tion for summary judgment. The Hear-
ings Unit issued a Proposed Order.

12) On July 29, 1991, Respondent
called the Hearings Referee. Respon-
dent said he had just received the
Hearings Referee's letter dated July
12, 1991. The Hearings Referee ad-
vised Respondent to send in his re-
sponse to the -motion for summary
judgment, along with an explanation
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why his response was late, by August
1, 1991. The Hearings Referee also
advised Respondent that a Proposed
Order had been issued. The Hearings
Referee indefinitely postponed the
hearing, and advised Respondent that
he did not need to file exceptions to the
Proposed Order untii further advised.

13) On August 5, 19931, the Hear-
ings Unit received Respondents re-
sponse ta the motion for summary
judgment, postmarked August 1, and
his reason why the response was late.

14) On August 7, 1991, the Hear-
ings Unit of the Bureau of Labor and
Industries mailed copies of the
Amended Proposed Order in this mat-
ter to ali persons listed on the Certifi-
cate of Mailing, including the
Respondent. Participants had 10 days
o file exceplions to the Proposed
Order.

15) On August 16, 1991, Respon-
dent called the Hearings Referee to re-
quest an extension of time in which to
fle exceptions io the Amended Pro-
posed Order. The Hearings Referee
granted the extension. On August 27,
1991, the Hearings Unit received Em-
ployer's  exceptions, postmarked
August 23. Respondent's exceptions
are addressed in the Opinion section
of this Final Order.

FINDINGS OF FACT — THE MERITS

1) During all imes material herein,
the Respondent did business as Lex-
ington Chevron, a retail gasoline serv-
ice station located in Lexington,
Oregon. He employed one or more
persons in the State of Oregon.

2) From around February 2, 1988,
to around May 12, 1990, Respondent

employed Claimant as a service
station attendant and mechanic,

3} In discussions both before and
after Claimant was hired, Respondent
and Claimant entered into an oral
agreement that Respondent would not

hire an additional attendant, and that -

Respondent would pay Claimant back
wages for any overtime he worked if
Respondent was awarded any "dam-
age setlements” from a lawsuit involv-
ing the State Fire Marsha¥,

4) Claimant performed work for
$4.50 per hour from the date of hire
unti May 31, 1988. He perfonmed
work for $5.00 per hour from June 1,
1088, to October 15, 1988. He per-
formed work for $5.50 per hour from
October 16, 1988, to May 12, 1990.

5) Claimants pay statement re-
cords for the period of April 15 to May
31, 1988, reveal the following informa-
fion, which is accepted as fact he
worked a total of 324.5 hours at the
rate of $4.50 per hour; of those 324.5
hours, 240 were hours worked up to
40 per week (straight time hours) and
84.5 were hours worked over 40 per
week (overtime hours); he was paid
$1,460.25 in wages (324.5 hours x
$4.50 = $1,460.25).

6) Claimant's pay statement re-
cords for the period of June 1 to Octo-
ber 15, 1988, reveal the following
information, which is accepted as fact:
he worked a total of 1,004.25 hours at
the rate of $5.00 per hour, of those
1,004.25 hours, 720 were straight time
hours and 28425 were overtime
hours; he was paid $5021.25 in
wages (1,004.25 hours x $500 =
$5,021.25).

i
i
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7} Claimants pay statement re-
cords for the period of October 16,

11988, to May 15, 1990, reveal the fol-
" 1owing information, which is accepted

as fact he worked a total of 2,766.25
hours at the rate of $5.50 per hour; of
those 2,766.25 hours, 2,069.5 were
straight time hours and 696.75 were
overime hours;, he was paid
$15,214.38 in wages (2,766.25 hours x
$5.50 = $15,214.38).

8) Pursuant to OAR 839-20-030
(Payment of Overtime Wages) and
Agency policy, the agency calkulated
the total eamings of Claimant to be
$24,512.70. The total reflects the sum

of the following:
240 howrs @ $4.50 perhowr  $ 1,080.00
720 hours @ $5.00 per hour 3,600.00
2069.5 hours @@ $5.50 per hour 11,382.25
84.5 hours at the overtime rate
of $6.75 (the additional one-half
over the $4.50 agreed rate) 570.38
284.25 hours at the overtime rate
of $7.50 {the additional one-half
over the $5.00 agreed rate) 213188
696.75 hours at the overtime rate
of $8.25 (the additionat one-half
over the $5.50 agreed rate) 5748.19

TOTAL EARNED: $24,512.70

9) Claimant quit on May 12, 1990.
10) Civil penally wages were com-
puted, in accordance with Agency pol-
icy, on the Wage Transcription and
Computation Sheet as follows: aver-
age rate of pay equaled $5.00 per
hour, average number of hours per
day equaled 11; average daily rate of
pay equaled $565.00 (11 hours times
$5.00 per hour). This figure of $55.00
is multipied by 30 {the number of days
for which civil penaity wages continued
to acorue) for a total of $1,650.00. This
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- figure is set forth in the Onder of

Determination.
ULTIMATE FINDINGS OF FACT

1) During all imes material herein,
Respondent was a person doing busi-
ness in the State of Oregon, and em-
ployed one or more persons in the
operation of that business.

2} Respondent employed Claim-
ant

3) During the wage claim perod
April 15, 1988, to May 12, 1990, Re-
spondent and Claimant had an oral
agreement whereby Claimant's rate of
pay was $4.50, then $5.00, and finally
$5.50 per hour. Respondent agreed to
pay Claimant at an overtime rate of
pay for Claimants overtme hours
worked if Respondent was awarded a
"damage setement’ from a lawsuit
against the State Fire Marshall.

4} Claimant quit employment with
Respondent on May 12, 1990

5) Claimant eamed $24,512.70 for
his work for Respondent. Respondent
paid Claimant $21,6905.88. Respon-
dent owes Claimant $2,816.82 in
eamed and unpaid wages.

6) Respondent williully failed to
pay Claimant all wages eamed and
unpaid immediately upon or within 48
hours of his quitting. More than 30
days have elapsed from the due date
of those wages.

7) Civil penalty wages, computed
pursuant to ORS 652,150 and agency
policy, equat $1,650.00 (Claimant's av-
erage daily rate, $55.00, continuing for
30 days).

CONCLUSIONS OF LAW

1) During all times material herein,
Respondent was an employer and




' Claifmant was an employ b

the provisions of ORS 652110 to
652.200 and ORS 652.310 to 652.405,
and ORS chapter 653,

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondent herein.

3) The Forum informed the Re-
spondent of his rights as required by
ORS 183.413(2).

4) ORS 653.261(1) provides that
the Commissioner may issue rules
prescribing minimum conditions of ern-
ployment, including an overtime rate of
pay of one and one-half times the
regular rate of pay. OAR 839-20-030
provides that all work performed in ex-
cess of 40 hours per week must be
paid for at the rate of not less than one
and one-haif imes the reqular rate of
pay. Respondent was obligated by
ia to pay Claimant one and one-half
imes his regular howly rate for all
hours worked in excess of 40 hours in
a week Respondent failed to so pay
Claimant in violation of ORS 653.261
and OAR 839-20-030.

5} ORS 652.140(2) provides:

"When any such employee, not
having a contract for a definite pe-
riod, shall quit employment, aff
wages eamed and unpaid at the
time of such quitting shall become
due and payable immediately if
such employee has given not less
than 48 hours' notice, excluding
Saturdays, Sundays and holidays,
of an intention to quit employment.
If such nofice is not given, such
wages shall be due and payable
48 hours, excluding Saturdays,
Sundays and holidays, after such

employee has so quit employ-
ment.”
Respondent viclated ORS 652,140(2)
by failing to pay Claimant all wages

eamed and unpaid at the time he quit

employment, or within 48 hours, ex-
cluding Saturdays, Sundays, and holi-
days, after Claimant quit employment.

6} ORS 652.150 provides:

“If an employer willfully fails to -
pay any wages or compensation - |
of any employee who is dis-
charged or who quits employment, |

as provided in ORS 652,140, then,

as a penatty for such nonpayment,
the wages or compensation of

such employee shall continue from
the due date thereof at the same

rate until paid or until action there- -
for is commenced, provided, that

in no case shall such wages or
compensation continue for more
than 30 days; and provided further,

the employer may avoid liability for

the penalty by showing financial
inability to pay the wages or com-
pensation at the ftime they
accrued.”

Respondent is liable for a civil penalty
under ORS 652.150 for willfully failing
to pay all wages or compensation to
Claimant when due as provided in
ORS 652,140,

7) ORS663.055 provides that:

“(1} Any employer who pays
an employee less than the wages
to which the employee is entiled
under ORS 653.010 to 653.261 is
liable to the employee affected:

"(a) For the full amount of the
wages, iess any amount actually
paid to the employee by the
employer;

LA N

"(c) For civil penalties provided
in ORS 652.150.

*(2) Any agreement between
an employee and an employer to
work at less than the wage rate re-
quired by ORS 653010 to
653.261 is no defense to an action
under subsecton (1) of this
section.”

In additon, ORS 652.360 provides
that:

"No employer may by special
contract or any other means ex-
empt the employer from any provi-
sion of or liabiily or penalty
imposed by ORS 652310 fo
652.405 or by any statule relating
to the payment of wages * * *"

Therefore, an agreement between
Claimant and Respondent to avoid or
postpone the payment of overtime
wages is no defense to this action to
collect Claimants eamed, due, and
payable wages. Respondent is liable
for the full amount of the wages due,
and for civil penaities provided in ORS
652.150.

8) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondent to pay Claimant his
eamed, unpaid, due, and payable
wages and the civil penally wages,
plus interest on both sums until paid.

OPINION
Pursuant to OAR 839-30-070(5),
the Agency filed a motion for summary
judgment on its Order of Determina-
tion. It asserted that no issue of genu-
ine fact existed and the Agency was
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entitied to judgment as a matter of law
as to the charges in the charging docu-
ment. Subsection (c) of OAR
839-30-070(6) provides that, where the
Hearings Referee recommends that
the motion for summary judgment be
granted, the recommendation shall be
in the form of a Proposed Order, and
the procedure established for issuing
Proposed Orders shall be followed.
This Final Order grants the Agency's
motion and has been issued according
to that procedure.

In his answer, Respondent denied
the factual allegations contained in the
Agency's Order of Determination. In
its motion, the Agency argued that Re-
spondent woukd be estopped from de-
nying the hours, rates of pay, and total
computed wages owing because they
were based upon Respondents own
pay statements, and he had refused to
make time records available for in-
spection and ftranscription by the
Agency. The Agency also argued that
Respondent raised no legal defense
cognizable under ORS chapters 652
or 653, citing ORS 653.055(2). The
Agency further argued that Respon-
dents lawsuit regarding the Fire Mar-
shall's regulation of card lock gasoline
station operators "is entirely independ-
ent of the unqualified duty to pay the
minimum wage for overtime” pursuant
to ORS 653261 and OAR
839-20-030.

In his response to the metion, Re-
spondent suggested that a genuine is-
sue of fact existed "regarding the
statutory mode of operation by owners
and operators of gasoline dispensing
facilites under ORS 480310 o
480340 . . " He alleged that there
were 350 seff service gasofine



42 Clte as 10 BOLJ 36 (1991).

dispensing faciliies in the state operat-
ing without employees, "promoting un-
fair  competiion and effecting
employers ability to meet wage and
hour requirements to pay overtime."

Respondent also alleged that a
hgan’ng was necessary fo determine if
his rights under Article 1, section 20, of
the Oregon Constitution would be vio-
lated if the Agency required Respon-
dent to pay overtime wages "without
n_eguin‘ng other gasaline dispensing fa-
cility owners * * * fo also meet the
same statutory requirements of em-
ployment and wage and hour require-
ments.” Respondent also wanted to
use the contested case hearing proc-
ess to

"determine possible altemative
payment of [the] wage claim by
S@ate, County and City agency
[sic] for violation of due process,
by denial of Oregon State Police
and Momow County police officers
procedures to sign a * * * com-
plaint form and effect amrest of per-
sons responsible for violations of
ORS 480.330 and 480.340 and
Mormow County Justice Court re-
qual to allow Empioyer Victor
Kllpger {to] file complaints, consti-
tuting obstruction of justice.”

" Finally, Respondent asserted that
[=]

In good faith has attempted to
meet the statutory requirements of
the wage and hour division and
protect the interest of employe [sic]
Ron Whalen, and employers busi-
ness inferest  But due to City,
Qounty and State responsible offi-
cials employer Victor Kiinger at the
present time has not obtained a re-
midy [sic] by due course of law,

and attempts currently pending are

trying to be achieved."

Respondent requested subpoenas for
17 persons, including the Commis-
sioner, the State Fire Marshall, the
Monpw Counly District Attorney and
Sheriff, a Justice Court judge, various
(_)regon Gasoline Dealers representa-
tives, and the Speaker of the Oregon
House of Representatives.

This Forum agrees with the
Agency's position stated in its motion.
Respondents answer acknowledges
that hg was an empioyer and Claimant
was his employee. He refemed to an
agreement he reached with Claimant
regarding payment for overtime hows
worked, and that such payment would
be made if he received some settle-
ment from his dispute with the Fire
Marshall. The Agency provided docu-
mentary proof in the form of Respon-
deqt’s pay statements to Claimant that
CIqumant worked overtime hours, for
which he was paid only his reguiar rate
of pay. The evidence, including the
Agency’s calculations, permits the rea-
sonable conclusion that Claimant has
eamed wages that Respondent has
failed to pay.

Respondent has not asserted an
facts to dispute the Agency's evidencg
of wages due to the Claimant The
oqu issue of fact that Respondent
raised in his response to the motion
concemed the “mode of operation by
owners and operators of gasoline dis-
pensing facilities under ORS 480.310
to 480.340" and assertions that there
are self-service gasoline stations oper-
aling without employees. Evidence
copceming such facts would be imma-
terial to the issues in this case.

~ pursuant to ORS 653261, OAR
'839-20-030 provides that all work per-
“formed in excess of 40 hours per week

must be paid for at the rate of not less
than one and one-half the regular rate

. of pay. Respondent is obligated by
" “|aw to pay Claimant one and one-half

times his regular houry rate for all
hours worked in excess of 40 hours in
aweek ORS 653.055(1) provides that
"lalny employer who pays an em-
ployee less than the wages to
which the employee is entified un-
der ORS * * * 653.261 is liable to
the employee affected: (a) For the
full amount of the wages, less any
amount actually paid to the em-
ployee by the employer, * * * and
{c) For civil penalties provided in
ORS 652.150." :
ORS 653.055(2) states that

"[ajny agreement between an em-
ployee and an employer to work at
less than the wage rate required
by ORS * * * 653.261 is no de-
fense to an action under subsec-
tion (1) of this section.”
Credible evidence based on the whole
record establishes that Respondent
failed to pay Claimant at an overtime
rate for all hours worked in excess of
40 hours in a week. The agreement
between Respondent and Claimant re-
garding overtime is no defense.
Respondent's assertion in his an-
swer that his lawsuit against the Fire
Marshall somehow excuses his failure
to pay Claimant his eamed and unpaid
overtime wages is without merit. Simi-
larly, the claims in his response to the

motion are simply outside the scope of
the matter before this Forum. Respon-
dent cannot attempt to cure his alleged
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denial of due process and violations of
his Oregon Constitutional rights by
other state or county officers in this
contested case hearing on his failure to
pay overtime to an employee. What-
ever the merits of his claims about the
Fire Marshalls fallure to enforce its
regulations, such matters are immate-
rial to Respondents duty to comply
with this state's wage and hour laws.
Awarding a civil penalty tums on
the issue of willfulness. The Attomey
General has advised the Commis-
sioner that willfiul, under ORS 652.150,
"simply means conduct done of free
will" A.G. Letter Opinion No. Op. 6056
{9/26/86).
Willful does not necessarily imply
anything blamable, or any malice or
wrong toward the other party, or per-
verseness or moral delinquency. Stale
ex rel Nilsen v. Johnston et ux, 233 Or
103, 377 P2d 331 (1962). Williulness
only requires that which is done or
omitted is intentionally done with know-
ledge of what is being done and that
the actor or omittor be a free agent
Sabin v. Willametle Westem Corp.,
276 Or 1083, 557 P2d 1344 (1976).

"A financially able employer is §-
able for a penalty when it has will-
fully done or failed to do any act
which foreseeably would, and in
fact did, result in its failure to meet
its statutory wage obligations.”
AG. Letter Opinion, above.

The Respondent in this case must
be deemed to have acted willfully un-
der this test The evidence established
that Respondent knew he was re-
quired to pay an overtime wage rate to
Claimant for his overtime hours, and
intentionally failed to pay those wages.
There was no evidence that




52.150.
- The Agency has estabiished a
prima facie case. The record estab-
fishes that Respondent has violated
ORS 652.140 as alleged and that he
owes Claimant civil penalty wages pur-
suant to ORS 652,150,

Respondent’s Exceptions

In his exceptions to the Amended
Proposed Order, Respondent argued
that he was entiled to a contested
case hearing. As authorty, he cited
the definition of a contested case in
ORS 183.310(2)(a}(A). He also cited
CRS  652250(7). This Forum
disagrees.

First, the definition statute, ORS
183.310(2)(a)}A), does not create any
rights to a hearing. Second, there is no
statute numbered ORS 652 250(7).

ORS 652.250 deals with public em-
ployees who take part in search and
rescue operations, so the Forum can
only speculate about which statute Re-
spondent intended to rely upon. Third,
pursuant to ORS 652.332(3), the Com-
missioner has adopted rules for con-
tested case proceedings such as this.
As described at the outset of this opin-
ion, those rules permit a participant to
move for summary judgment of a case
before hearing. As here, when sum-
mary judgment is granted, no hearing
is required.

Respondent argued that the Pro-
posed Order contained errors. His ar-
guments, boiled down, were that
various public agencies (and the Com-
missioner) have failed to properly en-
force  ORS 480310 to 480.340
{regarding self-service gas stations),

tion of card lock self-service stations,

He attached affidavits from three serv-
ice station operators describing the -
hardships they encountered due to the -
operation of such stations and their -

"unfair competition."

The Forum has already found that, -
whatever the merits of Respondent's
claims regarding the enforcement of
ORS 480.310 to 480.340, such claims

are immaterial fo the issues in this
case. His assertion that the Commis-
sioner has a duty to enforce those stat-
utes is wrong; the Forum knows of no
statutory authority for the Commis-
sioner to do so.

Regarding the claim of financial in-
ability, ORS 652.150 provides in part
that “the employer may avoid liability
for the penaity by showing financial in-
ability to pay the wages or compensa-
tion at the time they accrued" The
employer has the burden of proving an
inability to pay wages at the time the
wages accrued. in the Matfer of Mega
Marketing, 9 BOLI 133, 138 (1990); /n
the Matlter of Sheila Wood, 5 BOLI
240, 255 (1986). As stated in the Or-
der of Determination, Respondent was
required in his answer to:

nd as a result he was at a competitive
disadvantage. This, he asserted, made -
it impossible for him to pay overtime -
wages. He took exception to the Hear- . |
ings Referee's finding that he acted -
willfully, and suggested that his failure
to pay overime was "an act of sur- =
vival” in effect, Respondent argued -
that he was financially unable to pay
the wages. Respondent alleged facts .
not in the record regarding the number *
of service stations that have gone out
of business and the number of jobs
that have been lost due to the opera-
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“afimatively allege a short and
plain statement of each affirmative
defense which the employer will
assert at the contested case hear-
ing. For example, the affirmative
defense of the financial inability to
pay the wages or compensation at
the time they accrued must be in-
cluded in the written ‘Answer.”

Respondent did not raise that de-
fense in his answer, OAR 839-30-
060(2) provides in part that the "failure
of the party to raise an affirmative de-
fense in the Answer shall be deemed a
waiver of such defense.” Accordingly,
Respondents defense of financial in-
ability has been waived and Respon-
dent will not be allowed to raise it in his
exceptions. The new evidence that
Respondent submitted with his excep-
tions will not be received into the re-
cord. In the Matter of Peggy's Cafe, 7
BOLI 281, 288 (1989).

In one incomprehensible paragraph
in his exoeptions, Respondent claimed
that his rights under Article 1, section
20, of the Oregon Constitution had
been violated. Assuming his claim
tere is the same one he raised in re-
sponse to the motion, and which was
discussed beginning at the fourth para-
graph of this opinion, it is outside the
scope of the issues involved in this
case.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders VICTOR A
KLINGER to deliver to the Business
Office of the Bureau of Labor and In-
dustries, 305 State Office Building,
1400 SW Fith Avenue, PO Box 800,
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Porttand, Oregon 97207-0800, the
following:

A certified check payabie to the Bu-
reau of Labor and Industries IN
TRUST FOR RONALD E. WHALEN in
the amount of Four Thousand Four
Hundred Sixty Six Dollars and Eighty
Two Cents ($4,466.82), representing
$2,816.82 in gross eamed, unpaid,
due, and payable wages; and $1,650
in penalty wages, plus interest at the
rate of nine percent per year on the
sum of $2,816.82 from June 1, 1990,
until paid, and nine percent interest per
year on the sum of $1,650 from July 1,
1990, until paid.

1

In the Matter of
WEST LINN SCHOOL
DISTRICT, 3.17,

Respondent.

Case Number 04-91
Final Order of the Commissioner
Mary Wendy Roberts
Issued October 31, 1991.

SYNOPSIS

Finding that Respondents alleged
reasons for transfering and demoting
Complainant from his positon as a
groundskeeper were pretextual, the
Commissioner held that Complainant
was demoted and transferred in re-
taliation for his reporting a violation of
the Oregon Safe Employment Act to




cun-as 10 BOL! 45 (1991).

OR-OSHA The Commassnoner of-
dered Respondent to reinstate Com-
plainant to his former position with all
pay, benefits, and seniority, and
awarded Complainant the appropriate
wage differential of $3,312 plus em-
ployer retirement pick-up on said
wages, and $2,000 for mental suffer-
ing. The Commissioner further or-
dered Respondent to make a copy of
the Final Order part of Complainant's
personnel file. ORS 654.005(5) and
(7), 654.062(5)a) and (b), 659.030
(1)), OAR 839-06-005(1)(b); 839-06-
025(1) and (2).

The above-entiled contested case
came on reguiarly for hearing before
Wamer W. Gregg, designated as
Hearings Referee by Mary Wendy
Roberts, the Commissioner of the Bu-
reau of Labor and Indusiries of the
State of Oregon. The hearing was con-
ducted on May 14, 15, and 16, 1991, in
Room 311, of the State Office Building,
1400 SW Fifth Avenue, Portland, Ore-
gon. Judith Bracanovich, Case Pre-
senter with the Civil Rights Division,
Bureau of Labor and Industries (the
Agency), presented a Summary of the
Case, argued Agency policy and the
facts, interposed motions and objec-
tions, examined witnesses, introduced
documents, and submitted written
closing argument. West Linn School
District, 3JT (Respondent) was repre-
sented by James P. Martin, Attomey at
Law, Portland, Oregon. Counsel for
Respondent presented a Summary of
the Case, argued the law and the
facts, interposed motions and objec-
tions, examined witnesses, introduced
documents, and submitted written
closing argument and written rebuttal

to the Agency's closing. Robert Lawer
{Compiainant) was present throughout

the hearing. Sam Nutt, Director of

Support Services for Respondent, was
present throughout most of the
hearing.

The Agency calied the following
witnesses in addition to Complainant:
Ray Hertenstein, Karen Woodward,
Patricia Rice, Roland W. Knowies,
Douglas Nimrod, Leon Mosier, and
Richard Donovan, employees of Re-
spondent at times material, Ron
Stewart, Complainant's former supervi-
sor, Leota Clark, Oregon School Em-
ployees Association Field Represent-
ative; and Penny Wolf-McComnick, tn-
dustrial Hygienist with the State of Ore-
gon Department of Insurance and
Finance Occupational Safety and
Health Division (OR-OSHA).

Respondent called the following
wilnesses in addition to Sam Nutt
John P. Allen, Maintenance Manager:
Dealous (Dea) Cox, District Superin-
tendent and Mark Touhey, Head
Groundskeeper.

Having fully considered the entire
record in this matter, |, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and On the Merits), Uttimate
Findings of Fact, Conclusions of Law,
Opinion, and Order,

FINDINGS OF FACT -
PROCEDURAL

1) On October 19, 1988, Com-

plainant filed a verified complaint with
the Agency alleging that he was the
victim of the unlawfil employment
practice of Respondent based upon

?
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his opposition fo an unsafe place of
employment.

2) After investigation and review,
the Agency issued an Administrative
Determination finding substantial evi-
dence supporting the allegations of the
complaint and finding Respondent in
viclation of ORS 654.062(5).

3) The Agency initiated conciliation
efforts between Complainant and Re-
spondent, conciliation failed, and on
August 21, 1990, the Agency prepared
and served on Respondent Specific
Charges, alleging that Respondent
had demoted Complainant for oppos-
ing unsafe practices and working con-
dions in violaion of ORS
654.062(5)(a). :

4) With the Specific Charges, the
Forum served on Respondent the fol-
fowing: a) a Notice of Hearing sefting
forth the time and place of the hearing
in this matter; b) a Notice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183.413; ¢) a complete copy of the
Agency's administrative rules regard-
ing the contested case process; and ‘d)
a separate copy of the specific admin-
istrative rule regarding responsive
pleadings.

5) On September 10, 1990, Re-
spondent timely filed its answer, post-
marked September 6, 1990.

6) On September 18, 1990, the
Forum notified the participants’ of a
change of Hearings Referee. On Oc-
tober 30, 1990, the Forum notified the
participants of a change of hearing
date from December 4, 1990, to Feb-
ruary 19, 1891, On January 7, 1991,
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the Forum again notified the partici-
pants of a change of Hearings Refe-
ree. On February 12, 1991, the Forum
notified the participants of a change of
hearing date from February 19, 1991,
to May 14, 1991. On February 15,
1991, the Forum was notified of and in
tum notified the participants of a
change of Agency Case Presenter.

7) On April 22, 1991, Respondent
fled a motion to postpone the hearing.
On April 24, 1991, the Hearings Refe-
ree requested further information on
the postponement.

8) Under date of Aprit 25, 1991,
the Agency submitted the requested
information. Under date of April 26,
1991, Respondent submitted the re-
quested information. On May 1, 1991,
the Hearings Referee denied the
postponement.

9} Pursuant to OAR 839-30-071,
on May 6, 1991, the Agency and Re-
spondent each timely filed a Summary
of the Case.

10) At the commencement of the
hearing, counsel for Respondent
stated that he had read the Notice of
Contested Case Rights and Proce-
dures accompanying the Specific

" Charges and had no questions about
it

11) Pursuant to ORS 183.415(7),
Respondent and the Agency were
orally advised by the Hearings Referee
of the issues to be addressed, the mat-
ters to be proved, and the procedures
govemning the conduct of the hearing.

12) At the commencement of the
hearing, the Agency moved to amend
the Specific Charges to include

. m or "Dart!clpan(s" includes the charged party and the Agency

OAR 839-30-025(17).



Complainants " making " 'a * complaint
conceming unsafe practices and work-
ing conditions._ Respondent did not ob-
ject and the amendment was allowed
by interlineation.

13} On the final day of hearing the
Agency Case Presenter, citing iliness,
asked that the participants be allowed
to submit their respective closing argu-
ments in writing. The Hearings Refe-
ree allowed the motion and at the close
of hearing gave the participants until
June 3, 1991, to simultaneously submit
their respective closing arguments,
and until June 10, 1991, to submit any
rebuttal to the opponent’s closing argu-
ment. Submissions under this sched-
ule were filed timely and the record
herein closed on June 10, 1991.

14) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on August 23, 1991, Respon-
dent requested and received an exten-
sion of time for filing exceptions. Re-
spondent'’s exceptions, denominated
"Respondent's Objections to Findings
of Fact and Conclusions of Law," were
timely received on September 13,
1991, and are dealt with in the Opinion
section of this Final Order and, where
appropriate, in the Finding or Conclu-
sian objected to.

FINDINGS OF FACT — THE MERITS

1} At times material, Respondent
operated and maintained public
schools in West Linn, Oregon, and en-
gaged or utilized the personal service
of one or more employees and re-
served the right to control the means
by which such service was performed.

2) Complainant was employed by
Respondent as a custodian beginning
in 1973, He then worked as a

‘a8 Cliess 10 BOLY 45 (1991)

groundskeeper to sometime in 1977

and was again employed as a District

groundskeeper in Aprl 1979. He
worked in that capacily until Septem-

ber 1988, when he was transferred to
West Linn High School as night

custodian.

3) As groundskeeper, Complain-
ant worked out of the Respondent's

central administrative office, traveling
to individual school campuses to culti- -
vate, plant, spray, weed, mow, and -
tim. He also worked on imigation pip-
ing, and the construction, leveling, and
marking of athletic fields. He workeda

40 hour week.

_4) Throughout his employment .
with Respondent, Complainant was a
bargaining unit employee and an ac- =

tive member of Oregon School Em-
ployees Association {(OSEA). He had
served as chapter vice president of the
union, had been a representative to
union conferences, and was involved
in peer review and the collective bar-
gaining feam. He was viewed as a un-
ion advocate.

5) in 1988, members of the district
maintenance staff met on a regular ba-
sis each moming for coffee in the
lunchroom of the administration build-
ing prior to beginning work.

6) Al tmes material herein, Rich-
ard Donovan was the district painter,
working out of Respondent's admini-
stration building.

7) At times material herein, Ray
Hertenstein was a district maintenance
foreman, working out of Respondent's
administration building. He retired in
November 1989 after 17 years with
Respondent.

8) On July 12, 1988, Complainant,

- Hertenstein, and Donovan were pre-

sent in the unchroom about 6:30 to
6:45 am. Complainant made coffee.
Hertenstein became upset because
Complainant had not also provided hot
water for Hertenstein's tea. He called
Compilainant an “"inconsiderate bas-
tard" and a "son of a bitch."

9) Complainant picked up a chair
and shoved it toward Hertenstein, strik-
ing his am and knocking him off bal-
ance. Hertenstein did not strike back.
The situation calmed, and the three fin-
ished their beverages and went to
work.’

10) None of those present on July
12 made any official report of the inci-
dent. There was no effort to hide the
incident. They continued having coffee
together each moming thereafter.

11} Employees in the administra-
tion building eamed of the lunchroom
incident the same day, upon arriving at
work, but did not discuss it with admini-
stration. None who heard about the
incident at the time considered it
serious.

12) At times material herein, Dea
Cox was Respondents Superinten-
dent. His office was in Respondents
administration building.

13) In the summer of 1988, Re-
spondent was remodeling Willamette
Middie School. Dea Cox was the su-
pervisor in charge of the remodeling
effort As work progressed, he be-
came aware that there was a possibil-
ity of asbestos in the area. An earlier
check some years before, involving
pipe insulation, had shown no asbes-
fos risk at that ime. :
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14) The remodeling effort involved
removing walls and ceilings, including
cutting into the wallboard and ceiling
material. It was extremely dusty work.
The weather was hot and a large fan
was used to circulate air within the re-
model area. The dust was blown
about and out of the area.

15) Complainant had assisted in
the removal of walls and ceifing mate-
rial and in clean-up for two to three
days in July. At least seven other per-
manent or temporary employees of
Respondent also worked at demolition
and removal, including Dave Baer,
temporary employee Ron Cox, Doug
Nimrod, custodians Mosier and Espi-
noza, and two high school students.

16} At times material herein, Sam
Nutt was Respondents Director of
Support Services. Under his control
were maintenance and janitorial, busi-
ness functions, and food services. His
office was in Respondent's administra-
fion building.

17) At tmes material herein, John
Allen managed Respondent's mainte-
nance section and was Complainant's
direct supervisor. He in tum reported
fo Nutt

18) Douglas E. Nimrod was head
custodian at Willamette Middle School.
He assisted with the demoiition work at
Willamette Middie School in July 1988.

19) At times material, Penny Wolf-
McCormick was an industrial hygienist
with the State of Oregon Occupational
Safety and Health Division of the De-
partment of Insurance and Finance
(OR-OSHA, formerly known as the Ac-
cident Prevention Division or APD).
On Tuesday, July 26, 1988, she
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conducted an inspection of the work
site at Willamette Middle School.

20) Asbestos is a mineral sub-
stance used extensively in construc-
tion, particulary between 1940 and
1979, for fireproofing, soundproofing,
insulation, and the like. It was often
used in school construction because of
its fireproofing and soundproofing
qualiies. It resists chemicals and
wear. When contained and intact it is
essentially non-hazardous, but once it
becomes broken, cracked, tom, or oth-
erwise damaged it becomes friable’
and is easily airbome. In this state it is
an exireme breathing hazard, causing
asbestosis, lung cancer, and mezo-
pheliomia, all of which have an uli-
mately fatal resut. In 1988, the
acceptable workplace level for ashes-
tos was .2 fibers per cubic centimeter
of air. Al time of hearing, the accept-
able level was scheduled to be revised
to a lesser concentration.

21) Dea Cox told Wolf-McCommick
that work in the demolition area had
been shut down on July 20 when he
suspected ashestos.

22) Only sawing and cutting of the
ceiling in the science rooms stopped
on July 20. Workers remained in the
area installing framing, which involved
hammering into the suspect matenal,
and cleaning up. Dea Cox told Allen
on July 22 in the aftemoon to pull the
crew from the demolition area, which
Allen did at the end of the day.

23) On July 25, i.ake Oswego in-
sulation representatives were on site
for a clean up bid. They told Allen that
the demplion area should be

contained untl sampled. Nimrod was
present in street clothes. They pro-
vided materials and instructions and
gave Nimrod safely clothing. Nimrod
was in the demoalition area, wearing the
safety clothing, when Wolf-McCommick
amrived on July 26. He was the only
Respondent employee so equipped.
He was not the only Respondent em-
pleyee in the building.

24) Lake Oswego Insulation rec-
ommended sealing off the entire build-
ing. Dea Cox believed that the
asbestos was defected "in time" and
that only one end needed to be sealed.
In fact, the entire building was contami-
nated because the ventilation system
and the large floor fan had been run-
ning while the sawing and framing had
progressed.

25) WolfF-McComick  interviewed
district employees present on July 26.
None of the district employees working
on the Wilamette Middle School re-
model were given fraining by Respon-
dent about asbestos, none were
furnished with protective clothing by
Respondent, and none except Nimrod
had proper protective gear, No em-
ployee had a card attesting to asbes-
tos hazard training.

26) Respondent's workers and Re-
spondent’s administrators were not
aware of the hazards attendant to cut-
ting, breaking, pounding, or otherwise
disturbing asbestos material, or of
measures such as wetting with water,
which could reduce the spread of dust
and fiber. There was no awareness of
the breathing hazards associated with
friable asbestos.

“friable,” adj. means easily crumbled or crushed into powder. Webster's
New World Dictionary, Second College Edit. (1986) |

27) Wolf-McCormick hekd an open-
ing conference on July 26. Complain-
ant was present as an OSEA
representative, along with Allen and
Dea Cox. Wolf-McCommick instructed
all to whom she spoke during her em-
ployee interviews and at the opening
canference that they were not to enter
the demolition area due to the asbes-
tos nisk. The area was to be sealed
with duct tape and visqueen, and
posted with waming signs. She spe-
cifically told Dea Cox to either voluntar-
ily keep everyone out of the building or
she would "red tag” £ The "red tag"
would camy with it a $10,000 fine for
violation, ie, any entty. Dea Cox
chose to voluntarily shut down the
school.

28) Following the ciosure of the
Willamette Middle School building at
the request of OR-OSHA, Complainant
twice re-entered the building at Re-
spondents bidding. In the first in-
stance, Nutt gave Complainant a note
for a teacher who was still in the build-
ing; the note told the teacher that the
building was closed and the teacher
was {o leave.

29) On the second occasion, on
July 27, Complainant was timming
shrubs at the administration building
when he was called into the office and
told by Allen to procure some sealable
containers and meet Allen at Wil
lamette Middle School. Allen intended
to get further samples for asbestos
testing from the sealed area.

30) Complainant stopped by his
home, obtained two sandwich baggies
with zip-lock closures and met Allen at
the school. They both entered the re-
rodel area and Complainant obtained
2 to 3 spoonsful of celing material in
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each baggie, using a sixfoot step-
fadder and Complainant's pocket knife.
Allen held the ladder.

31) Before entering the remodel
area, Complainant asked about protec-
tive clothing. Allen said it wasn't nec-
essary. Complainant did not feel he
could refuse to assist in getting the
samples.

32) Complainant delivered the
samples to the {aboratory while Allen
retumed to the administration building.
Complainant then called Wolf- McCor-
mick at OR-OSHA to report the entry
for samples and that he was denied
protective equipment.

33) Wol-McCommick immediately
cafied Dea Cox and remonstrated con-
ceming the unauthorized entry. She
also retumed to re-inspect the site,
She did not advise Dea Cox how she
had leamed of the unauthorized entry.

34) Complainant resumed trimming
and was soon confronted by Nutt in
front of the administration offices. Nutt
told Compilainant that he should have
discussed the matter with administra-
tion before calling OR-OSHA. Nutt ap-
peared angry and raised his voice.

35) Karen Woodward was a food
service employee of Respondent and
president of the West Linn School Dis-
trict OSEA chapter in 1988. She was
present outside Respondents admini-
stration building on union business on
July 27 when she heard Nutt confront-
ing Complainant From his raised
voice and his "body language" she
saw that Nutt was angry. She did not
hear all of his remarks, but was nearby
when Nutt said to Complainant that he
didnt understand why Complainan{
had called and talked to "them.” Nutt
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further told Complainant that he should
have come to Nutt or someone in the
District directly instead of calling
OR-OSHA.

36) Cn or about July 27, Dea Cox
told Complainant that he wished that
Complainant had come to him rather
than calling OR-OSHA,

37) Patricia Rice had been mainte-
nance secretary for Respondent since
1978. She worked for Allen at the ad-
ministration building offices. She was
present in July 1988 when Allen or-
dered Complainant to take some as-
bestos samples at Willamette Middle
School. Later the same day, when an
agency called about employees going
into the school after it had been
marked off as having asbestos, the ad-
ministrators were mad that Complain-
ant had reported the entry.

38) On August 9, Wol-McCormick
held a closing conference in Allen’s of-
fice in which she discussed the viola-
tions found, the correcfions needed,
and the potential penalties. Complain-
ant and Allen were present throughout;
Nutt had another appointment.

39) Allen stated to Wolf-
McCormick that the District was angry
with Complainant for calling her and
that "he's in trouble.” She told Allen
that it was iflegal to discriminate
against employees for making com-
plaints to OSHA.

40) In a felephone conversation
with Wolt-McCormick after the August
9 conference, Dea Cox appeared not
to understand the penalties. About
August 16 Wol-McCommick held a
second closing conference which was
attended by Dea Cox, Nuit, and an as-
bestos removal contractor. Dea Cox

appeared upset with Complainant,
stating that Complainant should have
tatked with management first. He was
visibly upset and expressed concem
that the penalty assessed woulkd come
out of Respondents book biidget.
Both Nutt and Dea Cox appeared agi-
tated and were loud and amgument-
ative.

41) At times material herein, R. Wil-
liam Knowles was Respondents ac- -
counting supervisor. He was a
management employee in the busi-
ness office, which was in Respon-
dent's administration building.

42) Knowles had known about the
lunchroom incident, which he charac-
terized as a "scuffie” over coffee ortea,
since amiving at work on July 12. He .
was told of it by two business office
employees, Gwen Eisenbraun and Ju-
lie Kusher. The incident had not been
described to him as a prolonged battle
or fight, and he did not think it was seri-
ous. Sometime in August (the witness
actually testified to "a couple of months
later"), Knowles chanced to comment
to Allen regarding the July 12 lunch-
room incident. He was surprised that
Allen appeared not to have heard of it -
previously.

43) About a week after the closing
conference of August 9 that he at- -
tended, Complainant leamed from Al-
len that the incident with Hertenstein
was under investigation.

44) Allen interviewed Complainant
in mid-August, saying that he was in-
vestigating an “exiremely dangerous”
incident involving Complainant.  Allen
interviewed Hertenstein the following
day, and later told Complainant that he
wanted to speak with him.  Adlen did
not interview Donovan. On August 22,

. Complainant and Hertenstein went to-

gether to meet with Allen. Complain-

. ant wanted Hertenstein to be present

as his union representative. Allen
would not allow this and was upset
Doris Dorsey was present with Com-
plainant and Allen and took notes.

45) Allen stated he had only re-
cently heard about the lunchroom inci-
dent He said Complainant had
knocked Hertenstein down and injured
his arm.  Allen said he had asked Her-
tenstein to fill out a workers' compen-
sation accident report (801 form) and
see a doctor and when Hertenstein
had not done so, Allen filed out an 801
for Hertenstein's signature which Her-
tenstein had not yet signed.

46) Complainant disagreed with
the version of the incident stated by Al
len, and pointed out that the date given
for the occurrence, July 18, was also
incomect. Complzinant expressed his
opinion that Allen was "making a
mountain out of 2 molehill” and that the
incident would not have been dis-
cussed except for the "asbestos situa-
tion”. Allen stated that had nothing to
do with "this problem." He also stated
at least three times that Complainant's
position as an officer of the union had
nothing to do with it.

47) Allen cited a prior performance
evaluation of Complainant as support-
ing his opinion that Complainant's atti-
tude was negative and violent He toid
Complainant he had recommended to
Nutt that Complainant be discharged,
and that Nutt had decided to do his
own investigation and would meet with
Complainant fater that week.

48) When Allen asked Hertenstein

to fill out an 801 on the lunchroom inci-
dent, Hertenstein was reluctant to do
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so because he had not up to that time
sought medical attention and didn't in-
tend to do so. He had a slight bruise
and some soreness, but had not con-
sidered himself hurt. The sifuation was
embarrassing to him in a way because
of the language he had used. He did
not sign the 801 that Allen had drafted
because it made the situation sound
more serious than it actually was. He
was fold that he could change the
form.

49) During and after their respec-
five investigations of the July 12 inci-
dent both Allen and Nult urged
Hertenstein to see a doctor. Both tele-
phoned him at home in that regard,
with Allen calling at least twice.

50) On August 25, OR-OSHA is-
sued its citation describing the viola-
tions found and the penalties resulting
from the July inspection. On August
26, OR-OSHA issued its amended
citation.

51) The penalties assessed were
enhanced due to the unauthorized en-
try being made after the initial inspec-
tion, because Respondent ther had
knowledge of the hazard and the risk.

52) Ron Stewart was the head
custodian at West Linn High School in
1988. At time of hearing he was dis-
trict custodial supervisor for the Ore-
“gon City School District.

53) Ron Stewart became aware
that asbestos was possibly a problem
at Willamette Middle Schoot at the time
the District tested for it and began
treating the project as if there were a
hazard. In the summer of 1988, he
spent from 4 to 10 hours per week with
Allen. Allen expressed upset with
Complainant for having called in
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government agencies hefore first tell-
ing the administrafion of his concemns.
Allen thought Complainant may have
called the federal Environmental Pro-
tection Agency, the state Department
of Erwvionmental Quality, and
OR-OSHA.

54) On August 26, Complainant
met with Nutt Also present were
Donovan, Herenstein, and Leota
Clark. Nutt interviewed Complainant,
Henrtenstein, and Donovan. Nutt de-
cided that dismissal was not appropri-
ate and determined to transfer
Complainant to West Linn High School
as night custodian, 11 p.m. to 7 am,,
effective September 1, 1988, Nult
confirmed the involuntary transfer in a
letter to Complainant dated September
2, 1988. The transfer aiso resuited in
changing his job class from Ground-
sieeper Il to Custodian i, and freezing
his pay at $9.27 an hour until his Cus-
todian | pay equaled or exceeded that
amount.

55) Combining the lunchroom inci-
dent, which Nutf referred to as occur-
nng on July 18, with items in
Complainant's previous performance
evaluations, Nult perceived "a ten-
dency on [Complainants] part to re-
spond to personal frustration and
imitation at the behavior and state-
ments of other pecple in an aggressive
and physical manner.” Nutt stated that
the transfer was to reduce what Nut
saw as the possibility of Complainant's
reactive physical aggression against
students and adults by reducing his
contact with them. Complainant was
also insfructed to attend counseling
with CAPE Counseling Services, Inc,
an employee assistance contractor, re-
garding anger control.

56) Notes prepared by Allen for a
grievance proceeding after the events
of July-August 1988 outlined a number
of Complainant's deficiencies as seen
over a period of 13 years by Allen, in-
cluding intimidation of temporary labor
and subordinates, complaints from
other staff, absenteeism, poor staff re-
lationships, negative attitude, unsatis-
factory use of time, leaving early,
production below supervisor's expecta-
tions, poor initiative, and not being de-
pendable. There was one official
waming of neglect of duty. None of
Complainant's previous evaluations
noted any instance of physical assault
or the threat of physical assault.

57) Complainants October 1987
evaluation, prepared and signed by Al-
ten, noted a need to improve staff rela-
tions and cited a "negative attitude,”
lack of leadership, and poor use of
time. In the evaluation Allen recom-
mended that Complainant continue
employment and stated that Allen
wanted fo see increased production, a
positive attitude, and good commun-
ication with Allen and fellow workers.
Complainant was marked as needing
improvement in staff relations and six
other areas. There was no "unsatis-
factory" quality marked.

58) On September 12, 1988, a few
days after Complainant's involuntary
transfer, Allen gave him an evaluation
Allen had prepared for the period July
1, 1987, {o September 1, 1988. i
found Complainant "unsatisfactory" in
"staff relations” and in 9 of 11 other
qualities such as dependability, judg-
ment, etc. It contained recitations of
generalized problems including ab-
sence of initiative, general inactivity,
unessential travel between locations,

leaving work sites early, and curt, argu-
mentative responses showing a lack of
respect to supervisors and the District
it mentioned the "confrontation” with

- Hertenstein (still placing it on July 18)

as “"gross misconduct’ and included

the following:
"Your behavior in the period rang-
ing from late July to August involv-
ing serious problems the district
was having regarding asbestos at
Wilamette Middle School dis-
played a personal attempt to em-
barass the West Linn School
District, its managers, and the su-
perintendent, | cite your personal
notification to DEQ and your state-
ments to SAIF as direct attempts
to embarrass and discredit the in-
tegrity of others. ***

59) Nutt directed Allen to repn-
mand Hertenstein and on September
13, 1988, Hertenstein received a writ-
ten reprimand signed by Allen and
dated September 6 conceming the
“July 18, 1988 incident” Allen stated
that Hertenstein's temper had been a
problem in the past and wamed him
against "further incidents of tempera-
ment and Insulting language.” Allen
prepared a performance evaluation on
Hertenstein for the period July 1, 1987,
to December 1, 1988, and signed it
February 7, 1989. Hertenstein was
marked as "needs to improve" in staff

. relations and judgment. All other quali-

ties were marked as either "meets ex-
pectations” or “exceeds expectations.”

60) Complainant disagreed with
the evaluation dated September 12,
but did not express his disagreement
to Allen. He filed his complaint with the
Agency on Septernber 19, 1988. The
Agency nofified Respondent of the
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campiaint by letter dated September
22, 1988.

61) Allen prepared a revised
evaluation of Complainant dated Qcto-
ber 7, 1988, covering the same period
as the one dated Septermber 12. Four
of the qualities previously marked "un-
satisfactory” (dependability, planning,
scheduling, and judgment) were up-
graded to "needs to improve” The
paragraph containing the language
quoted in Finding 58 was excised at
Nutt's direction,

62) Ron Stewart first worked with
Complainant in 1983 at a grade school
where Stewart was a night custodian
and Complainant was a ground-
skeeper. He worked as a ground-
skeeper for Compiainant the following

.summer. He was next custodian at a

grade school where Complainant
worked as groundskeeper. He later
became a custodian at West Linn High
School and worked with Complainant
on a groundskeeping project there.
Beginning in September 1988 he su-
pervised Complainant at West Linn
High School until November 1989. As
a supervisor, he did not have hireffire
authority.

63) Complainants refationships
with other empioyees were sometimes
good and sometimes strained. Ron
Stewart had input info Complainant's
1989 performance evaluation as a cus-
todian wherein Complainant was rated
as meeting expectations in pupil rela-
tions and staff relations and as im-
proved overall. He found that Com-
plainant asked for and worked befter
with structured duties, and had a ten-
dency to challenge direction. He never
cbserved Complainant doing or
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the south end of Respondent's district
The teaching staff began amiving
around 7:30 am. and the students ar-
rived shortly thereafter. He had litle in-
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for over three years. Nuft intiated his

investigation at her request. Complain-
ant's grievance was the first such dis-
pute up to that time upon which Nutt

He didnt get along with
Complainant.

69) At time of hearing, Leo Mosief.-

threatening to do violence. He thought ground.”
highly of Complainant as an employee.

64} Ron Stewart had observed

over several years that Co i ; .

and Heftenstg;n did not a,:‘:ﬁm;g: g?;s‘::;oom? 'asea;‘a":m”"’“e Elemen- |  would not negotiate. teracion with students or staff,
; ' . been a custodian ) ) . .

along. He became aware of the lunch-  at West Linn High School when cgm.’an-f_?; 75) Complainants  involuntary generally limited to spoken greetings.

79) In the custodial position at
West Linn High Schoo!, Complainant
worked from 10:15 p.m. to 6:45 a.m,,

transfer was upheld at all jevels, and
his grievance resulted in an arbitration
hearing as provided in the collective

room incident from Allen about two or
more weeks after it happened. Allen
said at the time that he intended to in-

plainant was night custodian there. He
got along with Complainant, he saw "
Complainant on breaks and had no

vestigate the matter and have Herlen-
stein go to the doctor.

65) Woodward was acquainted
with Complainant for approximately 10
years prior to hearing. She saw him at
work periodically during that time, de-
pending upon the location of his work.
He was union vice president when she
was president. She never observed
him being viclent.

66) Rice had known Compiainant
since 1979, she saw him daily, at the
beginning and end of the work day
when he was a groundskeeper. She
didn't consider him violent. She was
also acquainted with Hertenstein, who
could be rude and abrupt, but was not
violent.

67) Complainant tumed in a set of
keys to Rice when the transfer be-
came effective. Rice intiated a con-
versation with Allen about why
Complainant was being transferred.
Allen commented in Rice's presence
“that's the last straw," but Rice was un-
able to recall whether that referred to
the asbestos incident or the July 12
altercation,

68) Mark Touhey worked as a
groundskeeper with Complainant prior
.to September 1, 1988. At time of hear-
ing he was head groundskeeper. He
found Complainant to be a difficult co-
worker who "ran others into the

problem with Complainant.

70) Donovan had known Com- -
plainant for approximately 18 years at

time of hearing, and had known Her-

tenstein for a similar ime. He did not
work directly with either one, but -
worked around both and met them .
regularly for moming coffee. He did
not consider either of them to be |

violent,

71) Complainant initiated a griev-
ance, under the OSEA-Respondent '
coliective bargaining agreement, con- .
ceming his involuntary transfer. He did
not include specifically the reprimand
or requirement for counseling which -
accompanied the transfer. The griev-
ance moved through the various pre-
scribed levels of supervisor (Allen),
department head (Nutt), superinten-

dent (Dea Cox), and schoo! board.

72) Woodward took notes of the -

superintendent level meeting on Com-
plainant's grievance over his transfer.

73) At the superintendent level, .
Dea Cox refused to hear or consider
whether Complainant's report to OR-

OSHA of the entry into the asbestos
area was a motvating factor in trans-
ferring Complainant,

74) At times material, Leota Clark
had been a field representative for
OSEA, the bargaining agent for Re-
spondent's bargaining unit employees,

SR

bargaining agreement. Respondents
position was that the transfer was nota
demotion and not disciplinary. The ar-
bitrator found in April 1989 that the
ransfer was a disciplinary demotion,
which was based on "just cause” aris-
ing out of the lunchroom incident and
denied the grievance.

76) At arbitration, while acknowl-
edging the likelihood that Complain-
ant's role (in calling OR-OSHA) "was
on the minds of District administrators
at the time they decided upon repri-
mand and demotion,” the arbitrator
held that the involuntary transfer would
have been assessed regardless of any
"partially discriminatory motive.” Part
of the arbitrator's reasoning was based
on the failure to grieve the reprimand
aspect and the counseling require-
ments of Respondent's September 2
transfer letter.

77) The arbitrator found as fact that
the inspection, the Complainant's entry
into the building at Allen's direction, his
report of the entry to Wolf-McCormick,
Wolf-McCommick's call to Dea Cox,
and Nutts remonstrance with Com-
plainant over caling OR-OSHA ail oc-
curred on July 26, and that Wolf-
McCommick's opening conference oc-
cumed thereafter on July 27.

78) As groundskeeper, Complain-
ant had worked a five day week, 7
am. to 3:30 p.m. at several schools in

Sunday night through Friday moming
when school was in session. He
sometimes was required to be in ear-
lier in order to prepare the gym for a
basketball game. He worked a 7 am.
to 3:30 p.m. shift when there was no
school. His duties were to clean of-
fices, hallways, and restrooms.

80) There was also a security as-
pect to Complainant's custodial duties.
When he amived at work at night, he
determined the location of any staff or
students working late, asked them to
advise him when they left, and assured
that the buiding was locked. In the
moming, the building engineer amived
about 6:30 am. Students and teach-
ers sometimes arrived as early as 5:30
a.m. for sports practices. Other than
the communication necessary for
these duties, his interaction with others
was generally limited to spoken greet-
ings. His duties did not include ejecting
uhauthorized or unruly persons. He
could call the potice for that. '

81) The position of night custodian
at West Linn High School provided the
incumbent with more public contact
with students than did the District
groundskeeper position.

82) Dea Cox recalled few details of
the events of July through September
1988 regarding Complainant, the as-
bestos incident, and Complainant's
grievance. He stated it was a long time
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ago. He was unable to recall the date
of his suspicion of asbestos risk or his
actions other than eventually shutting
down the project. He did not recall that
both OR-OSHA and the Oregon De-
partment of Environmental Quality lev-
ied fines. He did not recall saying he
was upset with Complainant, and
doubted he would have said it He
stated he had left the handling of the
lunchroom incident to Nutt.  He did re-
call thinking that the OR-OSHA fine
was unjustified. He recalled that Com-
plainant grieved his involuntary transfer
and that he heard the grievance at the
superintendent level. He testified that
his concem at that hearing was
whether Nutt was authorized to make
the transfer, whether Nutt was justified
in ordering the transfer, and whether
the investigations by Nutt and Allen
met due process standands. in this re-
gard, he did not believe the asbestos
situation was involved in Complainant's
transfer. Due to the lapses in this wit-
ness's memory, the Forum has neces-
sarity credited the testimony of other
witnesses and the content of perinent
exhibits as to his statements and ac-
tions at times material over his
testimony.

83) Following his transfer, Com-
plainants working hours on the grave-
yard shit negatively affected his
sleeping habits, his home and family
iife, and his heaith. After becoming
employed with Respondent, Complain-
ant had obtained an associate degree
in horticulture at Clackamas Commu-
nity College, and prior to his transfer he
operated a private landscape mainte-
nance business in his off-duty time.

-
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His available time for that venture was
curtailed by the transfer, and he lost
income from that source in an unspeci-
fied amount. He found it difficult to
continue with a horticuktural association
to which he had belonged because of
the changed hours and because he
was no longer working in that occupa-
tional field. He believed that his profes-
sional abilties as a groundskeeper
were negatively viewed by others be-
cause he was demoted back to the
custodial field where he had started.

84) Had Complainant remained at
his Groundskeeper I pay rate, he
would have eamed $9.27 an hour be-
tween September 1, 1988, and March
31, 1989 (152 work days’); $9.55 an
hour between April 1, 1989, and June
30, 1989 (65 work days), $9.85 an
hour between July 1, 1989, and June
30, 1990 (260 work days); and $10.10
an hour between July 1, 1990, and
May 14, 1991, the date of hearing (226
work days). As West Linn High night
custodian, under terms of his transfer,
Complainant eamed $9.27 an hour be-
tween September 1, 1988, and May
14, 1981, The Custodian | pay grade
did not exceed the $9.27 rate until July
1, 1991, when it rose to $9.515 an
hour. There was little or no overtime in
either position.

85) The differential between Com-
plainant's actual eamings and what he
would have eamed except for the
transfer -was $14560 from April
through June 1989, $1,206.40 from
July 1989 through June 1990, and
$1.500.64 from July 1990 to the date
of hearing, for a total of $2,852.64. Re-
spondent's additional Public

“work days" in this context includes Monday through Friday, and holi-
days and vacation days falling thereon.
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 Employees  Refirement  System
(PERS) pick-up’ for each of those peri-
" ods would have been $8.74, $72.38,
“and $90.04 respectively.

86) Assuming that Complainant re-
" mained employed at the Custodian |
rate since the hearing, the wage differ-
“ential and PERS pick-up from that date
“to July 1, 1991, were $232.40 and
$13.94, respectively. As of July 1,
1991, the pay for Custodian | became
$9.515 an hour and the pay for
Groundskeeper Il became $10.375 an
hour. The wage differential between
Custodian | and Groundskeeper Il was
“then $6.88 per work day, and the
PERS pick-up for that differential was
$.4128 per wark day.

ULTIMATE FINDINGS OF FACT

1) At all times material herein, Re-
spondent was an Oregon school dis-
trict operating and maintaining public
schools, which engaged or utilized the
personal service of one or more em-
ployees, reserving the right to control
the means by which such service was

performed.

2) At all times material herein,
Complainant was employed by
Respondent.

3) On July 26, 1988, OR-OSHA
inspected of one of Respondents
buildings which was being remodeled.
The presence of friable asbestos,
which creates an extreme, potentially
toxic breathing hazard, was suspected.
Respondent agreed with OR-OSHA's
demand to close the building to all per-
sonnel. Respondent was advised by
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OR-OSHA that there would be fines for
violations which had already occurred.

4) Respondent ordered Compiain-
ant on July 27 to enter the closed
building, without protective clothing or
equipment, to obtain samples of the
suspect material. Complainant re-
ported the entry to OR-OSHA by
telephone.

5) On or about September 1,
1988, Respondent transferred and de-
moted Complainant.

6) Respondents claim that Com-
plainant's transfer and demotion were
due to his involvement in a July 12,
1988, altercation with a co-worker was
pretextual.

7) Respondent transfemed and
demoted Complainant because Com-
plainant called OR-OSHA to report en-
try into the closed building.

8) Complainant lost wages and
suffered emotional upset, embarrass-
ment, and financial distress as a result
of the transfer and demotion.

CONCLUSIONS OF LAW

1) At all times material herein, Re-
spondent was an employer subject to
the provisions of ORS 659.010 to
659.110, ORS 654.001 to 654.295 and
654,750 to 654.780.

2) ORS 654.005 provides, in perti-
nent part

*(5) ‘Employer’ means any per-
son who has one or more employ-
ees‘ LE B

“(7) 'Person’ * * * includes the
state, state agencies, counties,
municipal  corporations,  school

that Respondent pay the 6 percent
237.071.

* The bargaining agreement between Respondent and OSEA provided

employee contribution required by ORS
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districts and other public corpora-  employee for opposing the employer's

tions or subdivisions."”

ORS 654.062(5) provides, in pertinent
part

(@) It is an unlawful employ-

ment practice for any person to

" * * discriminate against any em-

ployee * * * because such em-

ployee has * * * made any

complaint or instituted or caused to

be instituted any proceeding under

or reiated to ORS 654001 to

654.295 and 654.750 to 654.780

LR

"{b) Any employee * * * who
believes that the employee has
been * * * discriminated against in
compensation, or in terms, condi-
tions or privileges of employment,
by any person in violation of this
subsection may * * * file a com-
plaint with the Commissioner of
the Bureau of Labor and Industries
alleging such discrimination under
the provisions of ORS 659.040.
Upon receipt of such complaint the
Commissioner shall process the
compiaint and case under the pro-
cedures, palicies and remedies es-
tablished by the ORS 659.010 to
659110 and the policies estab-
fished by ORS 654.001 to 654.295
and 654750 to 654.7680 in the
same way and to the same extent
that the complaint would be proc-
essed by the Commissioner if the
complaint involved allegations of
untawful employment practices
based upon race, religion, color,
national origin, sex or age under
ORS 659.030(1)(f). = * *

ORS 659.030(1)(f) provides that it as
unfawful employment practice for an
employer to retaliate against an

ynlawful emplayment practice or for fil-
ing a complaint, testifying or assisting
in a proceeding regarding the em-
ployer's unlawful employment practice,
or for attempting to do so.

The Commissioner of the Bureau

of Labor and Industries of the State of
Oregon has jurisdiction over the per- |

sons and the subject matter herein re-
lated to the alleged violation of ORS |

654.062.

3) OAR 839-06-005 provides, in

pertinent part:
"(1) ORS 654.062(5) of the

Oregon Safe Employment Act [the -
Act] generally provides that no per- !

son can * * * discharge * * * or oth-
erwise discriminate against an
employee * * * in compensation
terms, conditions, or privileges of

employment  because  that
employee:

"(a) LA N

“(b) Made any complaint under
or related to [the Act}"

OAR 839-06-025 provides, in perti-
nent part;

“(1) 'Made any complaint * * *
refers to the process by which an
employee * * * brings a health or
safety hazard to the attention of
the Accident Prevention Division
(APD). ***

“(2) An employee * * * who
makes such a complaint is pro-
tected from discrimination under
ORS 654.062(5). ***"

Complainant was entitied to the protec-
tion of ORS 654.062.

4} The conduct of West Linn
School District, 3T in transferring and

. demoting Complainant on or about
September 1, 1988, was a violation of

ORS 654.062(5).
5) The actions, inaction's, state-

- ments and motivations of John Allen,
Dea Cox, R. William Knowles, and

Sam Nutt are properly imputed to the
Respondent herein.

6) Pursuant to ORS 654.062,
659.010(2), and 659.060(3}, the Com-
missioner of the Bureau of Labor and
Industries has the authority under the
facts and circumstances of this record
to award to this Complainant reinstate-
ment to his former posiion and to
award to this Complainant money
damages for wage loss and emotional
distress sustained, and to protect the
rights of Complainant and of others
simiarly situated. The reinstatement,
the sums of money awarded, and the
other actions required of Respondent
in the Order below are appropriate ex-
ercises of that autharity.

OPINION

Complainant's involuntary transfer
and resuitant demotion was discipli-
nary in nature. This forum's task was
to determine whether it was imposed
as a permissible sanction for a breach
of the employer's rules, in this instance
fighting or assault, or was imposed be-
cause Complainant called OR-OSHA
to report Respondent's breach of OR-
OSHA's directive. On this record, the
Forum concludes that the latter was
the case.

The Lunchroom Incident

At the time of the confrontation be-
tween Complainant and Hertenstein,
there was no effort on the part of either
of them or on the part of Donovan, the
only witness, to deny or hush up the
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occumence. it was known fo several
occupants of the administration build-
ing on the day it happened, including at
least one manager (Knowles). No in-
quiry or action was initiated then. It
was not untit after the OR-OSHA in-
spection and after Respondents ad-
ministration was aware that Complain-
ant had reported his entry into the
closed building that the lunchroom inci-
dent became the pumported cause of
negative action toward him.

Complainant worked for Respon-
dent for 13 years altogether up to the
time of the events of the summer of
1988. He was not always a perfect
employee. He was disciplined at least
once, and evaluated as needing im-
provement in several areas. But per-
fection is not a prerequisite for statutory
protection. None of his shortcomings
triggered concems for the Respon-
dent's liability to students, co-workers,
or patrons untif the belated inquiry into
the lunchroom incident.

Respondent asserts that an assault
on a fellow worker is a serious discipli-
nary matter and points out that its rules
and the bargaining agreement provide
for immediate dismissal for such activ-
ity. The Forum agrees that assaulting
behavior on the job is intolerable and
should have serious consequences.
But the altercation of July 12 occurred
on off-duty time over who should have
prepared hot water in what sequence.
it did not impress those who were in-
volved or those who leamed of it that
day, including at least one manager,
as cause for serious concem. Re-
spondent's sole connection to the inci-
dent was its geographic location. No
product or program of Respondents
was disrupted, canceled, or delayed.
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Compiainant, Hertenstein, and Dono-
van continued to meet for coffee with-
out further incident. It was over as
soon as it began, and well before Re-
spondent’s administration chose to
make it a vehicle for disciplining
Complainant

Respondent's Unlawful Motive

Respondent's administrators failed
to recognize and acknowledge the ex-
treme hazard attendant to asbestos re-
moval, and were embarrassed by
OR-OSHA's inspection and directives,
as well as by the actions of other regu-
fators. As a consequence, Allen, Nult,
and Dea Cox all reacted negatively
upon leaming that Complainant had
caled OR-OSHA following the
inspection.

Allen stated that Complainant was
in trouble for caling OR-OSHA, and
was wamed against refaliation by
Wolf-McCormick.  Thereafter, he in-
vestigated the July 12 incident without
interviewing the eyewitness, and rec-
ommended that Complainant be dis-
charged. He subsequently prepared a
performance evaluation which demon-
strated his pique over Complainant's
part in the negative scruiny of
Respondent's policies and actions in
regard o asbestos hazards. After Al
len was directed to do so, he excised
that portion of the evaluation and up-
graded several performance indica-
tors. He saw Complainants past
disagreeable attitude as a symptom of
eventually aggressive behavior.

Nutt, in front of a witness, up-
braided Complainant for caling OR-
OSHA instead of coming to administra-
tion with his concems. Nutt testified
that he was not upset about Complain-

ant reporting the entry for the samples

because he didn't know about that

Nutt stated that he thought that Com-
plainant had reported to OR-OSHA the

delivery of the note to the teacher who

was to leave the buikling, and that he -
thought Complainant should have ex-

pressed his concemns to Nutt first But
either incursion violated OR-QSHA's

directive and was reportable, and such

a repart was a protected activity. After
Respondent had received notice of

Complainants fiing with the Agency,

Nuit directed Allen to revise Complain-
ants September 12 evaluation by re-
moving the fanguage regarding

Complainant's part in reporting asbes- .

tos violations. He agreed with Allen
that Complainant's attitude might ripen
into violence against others, and used
the lunchroom incident as an example.
The transfer to West Linn High Schoo!
was ostensibly intended to lessen the
likelihood of Complainant confronting
students, staff, or public. In fact, Com-
plainants contact with others was
greater at the high school, a circum-
stance well within Nutt's knowledge
and experience at the time of transfer.

Dea Cox expressed upset that
Complainant had called OR-OSHA in-
stead of bringing his concems to Re-
spondent's administration. He later
refused even to consider that the rec-
ommended discipline might have been
retaliatory.

Based upon this record, the Forum
concludes that Complainant's report to
OR-OSHA on July 27, 1988, played a
key role in Respondent's decision to
transfer and demote him, and that Re-
spondent's assertion that the transfer
resulted from the July 12 altercation
was pretextual.
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| The Arbitration

The Commissioners assessment

".'.of whether a violation of statute has oc-

cumed is not affected by the result of
an arbitration under a collective bar-
gaining agreement dealing with the
same set of facts. The arbitrator is
necessarily evaluating the factual con-
text from the standpoint of the labor

‘contract, recognizing the rights of the
" employer and the employee as parties

to that contract and acknowledging
precedent from other arbitration's
which were similarly limited to a labor
agreement. The Agency is not a party
to the contract or the arbitration. The
arbitrator, by the nature of his or her of-
fice, decides a contractual issue; the
Commissioner decides a statutory
issue.

The Commissioner's determination
of statutory viokation is paramount.
Otherwise, the statutes would afford
litte protection in any instance where
the employer's mixed or confiicting mo-
tives could arguably justify discipline
against a member of a protected class,
even though class membership was
the reason for the adverse employ-
ment action. An employer may disci-
pline for cause and not violate statutory
discrimination provisions, but the em-
ployer may not impose discipline if the
motivation is discrimination prohibited
by statute. Such discipline is not "for
cause." Vaughn v. Pacific Northwest
Bell Telephone Company, 289 Or 73,
611 P2d 281 (1980).

In this case, not only did the issues
of contractual just cause and statutority
prohibited retafiation differ, but the evi-
dence avaiiable to the respective fact-
finders also varied. Evidence pre-
sented fo and accepted as

preponderant by the Forum clearly led
to a different sequence of occurences
than that found by the arbitrator. For
this reason, as well as for the reason of
dissimitar issues, the resuit of the arbi-
tration of Complainant's grievance over
his transfer and demotion have no pre-
clusive effect in this forum.

Respondent's Exceptions
Respondent objected fo the Hear-
ings Referee's overall conclusion that
Complainant's involuntary transfer was
in retaliation for Complainant having
notified OR-OSHA of safety violations.
The objection is grounded principally
on the premise that the individual im-
posing the sanction (Nult} was un-
aware of Complainant's entrance with
Allen into the sealed off portion of the
building to gather samples. Respon-
dent admits Nutt may have been upset
because he thought Complainant had
called OR-OSHA ahout having to no-
fify the teacher to leave the building,
but since in fact Compiainant did not
call for that reason, Nutt was not upset
over a protected activity and therefore
not improperty mofivated. Respondent -
posits a distinction without a difference.
As stated eardier, any report of unau-
thorized entry was protected. Even if
Nult was unaware on July 27 that
Complainant reported an entry for
samples to OSHA, it is inconceivable
that he was still ignorant of that fact on
- August 26, when the fransfer was
announced.
Respondent objected specifically to
a number of Proposed Findings. 1 find
that all were accurate reflections of the
evidence, including inferences there-
from. Arkad Enterprises, Inc. v. Bureau
of Labor and Industries, 107 Or App
384, 812 P2d 427 (1991) City of
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Portiand v. Bureau of Labor and Indus-
fries, 298 Or 104, 690 P2d 475 (1984),
Two findings have been modified to
improve accuracy: 37 {Rice's comect
first name was Patricia) and 48 (Her-
tenstein acknowledged that he was
told he could change the 801). Re-
spondent's other objections are without
ment.

Remedy

Having found that Complainants

transfer and resultant demotion were
tainted by Respondent's discriminatory
mative, the Commissioner is author-
ized to eliminate the effects of the un-
lawful practice. Those effects inciude
Complainant's loss of position, his eco-
nomic loss, and the mental and emo-
tional distress resulting therefrom. The
statutes also authorize the Commis-
sioner to protect the rights of Com-
plainant and of others simiary
situated. See ORS 659.010(2).

Complainant is entitled to reinstate-
ment to the position of Groundskeeper
il effective September 1, 1988. He is
similarly enfitled to the lost pay differen-
tial, including PERS contributions, from
that date untit he is reinstated in com-
pliance with the Order below. Because
he suffered emational distress as a re-
sult of the unexpected demotion, | am
awarding the sum of $2,000 fo com-
pensate for that distress. | am also di-
recting that a copy of the Finad Order
herein be included as part of Com-
plainant's personne! file with Respon-
dent, and that Respondent cease and
desist from discriminating against any
employee exercising that employee's
rights and obligations under Chapter
654, Oregon Revised Statutes, the
Oregon Safe Employment Act.

" Citeas 10'BOLI 45 (1991).

ORDER

NOW, THEREFORE, as author-:
and .
659.010(2), and in order to eliminate
the effects of the unfawful practice
found, Respondent WEST LINN .
SCHOOL DISTRICT, 3JT, is hereby

ized by ORS 659.060(3)

ordered to:

1) Reinstate ROBERT LAWER to

the position of Groundskeeper I} with
all pay, benefits, privileges, and senior-
fty as if he had continued in that posi-
tion and classification from September -

1, 1988;

in the amount of;

a) SEVEN HUNDRED FORTY- -
EIGHT DOULARS AND EIGHTY |
representing
wages Complainant lost between April -
1 and December 31, 1989, as a result

CENTS  ($748.80),

of Respondents unlawful practice
found herein; PLUS,

b) ONE HUNDRED THIRTEEN

DOLLARS AND SEVEN CENTS

($113.07), representing interest on the

lost wages in subsection a) at the an-
nual rate of nine percent accrued be-
tween January 1, 1990, and August
15, 1991, computed and compounded
annually; PLUS,

c) ONE THOUSAND FOUR
HUNDRED SIXTY-SIX DOLLARS
AND FORTY CENTS ($1,466.40),
representing wages Complainant lost
between January 1 and December 31,
1990, as a result of Respondent's un-
tawful practice found herein; PLUS,

2) Deliver to the Business Office of -
the Portiand office of the Bureau of La-
bor and Industries a certified check,
payable to the Bureau of Labor and in-
dustries in trust for ROBERT LAWER, -
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d) EIGHTY-TWO DOLLARS AND
EIGHT CENTS ($82.08), representing
interest on the lost wages in subsec-
tion c) at the annual rate of nine per-
cent accrued between January 1,
1990, and August 15, 1991, computed
and compounded annually; PLUS,

e) ONE THOUSAND NINETY-
SEVEN DOLLARS AND TWELVE
CENTS ($1,097.12), representing
wages Complainant lost between
January 1, 1991, and August 15, 1991,
as a result of Respondent's unlawful
practice found herein; PLUS,

f) SIX DOLLARS AND EIGHTY-
EIGHT CENTS ($6.88) per day be-
tween August 16, 1991, and the da_te
Respondent complies with the rein-
statement portion of the Final Order
herein, PLUS,

g) Interest on the foregoing, at the
legal rate, accrued between August 16,
1991, and the date Respondent com-
plies with the Final Order herein, to be
computed and compounded annually;
PLUS,

h) TWO THOUSAND DOLLARS
($2,000), representing compensatory
damages for the mental distress Com-
plainant suffered as a resplt of Re-
spondenfs uniawful practice found
herein; PLUS,

i) Interest on the compensatory
damages for mental distress, at the le-
gal rate, accrued between the date of
the Final Order herein and the date
Respondent compiies therewith, to be
computed and compounded annually.

3) Deliver to the Business Office of
the Portiand office of the Bureau of La-
bor and Industries confirmation that the
employer's contribution on the wages
in subsections 2) a), ), €), and f)
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above required by Chapter 237, Ore-
gon Revised Statutes, and the em-
ployer “pick-up" on the wages In
subsections 2) a}, c), e), and f) above
required by bargaining agreement
have been paid to the credit of the ac-
count of ROBERT LAWER with the
Public Employee's Retirement System,
together with appropriate integrest on
the “pick-up" portion which said fundg
would have eamed in said account if
paid into said account as if no reduc-
tion from Groundskeeper 1l had
occurred.

4) File a copy of the Final Order
herein in the personnet file of ROBERT
LAWER maintained by Respondent.

5) Cease and desist from discﬁrpi-
nating against any employee exercis-
ing that employee's rights and
obligations under Chapter 654, Oregon
Revised Statutes, the Oregon Safe
Employment Act.

W
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in the Matter of represented by Judith Bracanovich, an
Merwyn (aka Mirwyn) Andruss and ~ ©mployee of the Agency. Merwyn
Judith Bales, Partners, fdba (aka Mirwyn} Andruss and Judith
RAINBOW AUTO PARTS Eale_s, Res;ondents, did not attend the
eanng. Respondent Andruss tele-
AND DISMANTLERS, phoned the Hearings Referee at the
and fdba Rainbow Auto Recyciing, commencement of the hearing. Re-
Respondents. spondent Bales, in writing prior to the

Case Number 24-91
Final Order of the Commissioner
Mary Wendy Roberts
issued October 31, 1991.

SYNOPSIS

Respondents operated an automo-
bile wrecking yard where Claimant
pulled parts, waited on customers, and
resided on the premises for security.
The Commissioner held that Ciaimant
was an employee entitled to overtime,
and that the facilities fumished were for
the Respondents’ benefit Finding that
Respondents failed to pay Claimant ali
wages due upon termination, the Com-
missioner awarded Claimant $3,010 in
unpaid wages and $1,284 in penalty
wages. ORS 652.140(2); 652.150;
653.035; 653.045; OAR 839-20-025;
839-20-030.

The above-entitied matter came on
regularly for hearing before Warner W.
Gregg, designated as Hearings Refe-
ree by Mary Wendy Roberts, Comimis-
sioner of the Bureau of Labor and
industries for the State of Oregon. The
hearing was held on August 20, 1991,
in Suite 220 of the State Office Build-
ing, 165 East Seventh, Eugene, Ore-
gon. The Bureau of labor and
Industries ~ (the  Agency) was

hearing and with the assistance of
counsel, specifically waived her right to
hearing. Wage Claimant Clarence
Russell “"Lamy” Fitzpatrick (Claimant),
was present throughout the hearing.

The Agency called the following
wilnesses, in addition to Claimant: Or-
defla Snyder, Richard Engelhom, Les-
lie A. Wright, Edward Dale Duke, Jr.,
and Agency employees Mary
Schaack, June Miller, Eduardo Sifuen-
tez, and Mary Eriikson.

Having fully considered the entire
record in this matter, |, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and on the Merits), Ultimate Find-
ings of Fact Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT —~
PROCEDURAL

1) On March 6, 1990, Claimant
filed a wage claim with the Agency al-
leging that he had been employed by
Rainbow Auto Recycling at 25850 Tid-
balt Lane, Veneta, Oregon, owned by
Merwin Andrews {sic] and Judy Bums
[sic] between July 15, 1989, and Feb-
ruary 3, 1990, and that said employers
had failed to pay wages earned and
due to him.

2) At the same time he filed his
wage claim, Claimant assigned to the
Commissioner of the Bureau of Labor

and Industries, in trust for Claimant, all
wages due from the employers.

3) Claimants wage claim was

‘brought within the statute of imitations

(six years).

4) The Agency's investigation

' found that Rainbow Auto Parts and
-~ Dismantlers was an assumed busi-

ness hame of Larry Logsdon at the Ve-
neta address, and that the true names
of the persons for whom Claimant
worked were Merwyn {aka Miwyn)
Andruss and Judith Bales.

5} On June 19, 1990, the Agency
served on Respondent Lamy L.
Logsdon, dba Rainbow Auto Parts and
Dismantlers, an Order of Determina-
tion No. 89-256. On October 31, 1991,
the Agency served on Respondent
Judy Ann Bales, Partner, dba Rainbow
Auto Recycling, an Onder of Determi-
nation No. 89-2566. On November 3,
1990, the Agency served on Respon-
dent Minwyn Andruss, Parner, dba
Rainbow Auto Recycling, an Order of
Determination No. 89-256. Order of
Determination No. 89-256 was based
upon the wage claim filed by Claimant
and upon the Agency's investigation.

6) The Order of Determination
found that Respondents owed Claim-
ant a total of $3,010 in wages. The Or-
der of Detemination further found that
Respondents' failure to pay Claimant
was willful, that more than 30 days had
elapsed since the wages became due
and owing, and that Respondents
owed Claimant $1,284 as penalty
wages, The Order of Determination
required that, within 20 days, Respon-
dents either pay these sums in trust to
the Agency or request an administra-
tive hearing and submit an answer to
the charges.
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7) Thereafter, Respondent Logs-
don through his attomey John C.
Fisher, Eugene, filed an answer to the
Order of Determination and requested
a contested case hearing. On Decem-
ber 3, 1990, Respondents Andruss
and Bales through their attomey John
R. Pamott, Eugene, filed an answer to
the Order of Detemnination and re-
quested a contested case hearing.

8) Respondent Logsdon's answer
denied that he owed Claimant any un-
paid wages, and further set forth the
affiimative defense that Respondent
Logsdon had sold his interest in Rain-
bow Auto Patts and Dismantlers (Rain-
bow Auto Parts) and in Rainbow Auto
Recycling to Respondents Bales and
Andruss.

9) The answer of Respondents
Bales and Andruss acknowledged that
Respondent Logsdon was the previ-
ous owner of Rainbow Auto Parts and
was the landlord for Rainbow Auto Re-
cycling, but otherwise was not involved
with Claimant. The answer further de-
nied that Respondents Bales and An-
druss were partners and alleged that
Respondent Bales was the proprietor
of Rainbow Auto Parts, that Respon-
dent Andruss was the proprietor of
Rainbow Auto Recycling, that Claimant
had agreed as an independent con-
tractor to spiit profits with Respondent
Andruss and had no employment rela-
tionship with Respondent Bales, and
that no wages were owed. The an-
swer further alleged that Claimant was
indebted to Respondent Andruss for
rental of a mobile home and for stor-
age of Claimant's vehicles.

10}y On March 20, 1991, the

Agency sent the Hearings Unit a re-
quest for a hearing date, and on May
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7. 1991, the Hearings Unit issued a
Notice of Hearing to each Respondent
and to his or her counsel, to the
Agency, and to the Claimant indicating
the time and place of the hearing. With
the Notice of Hearing, the Forum sent
a document entited “Notice of Con-
tested Case Rights and Procedures”
containing the information required by
ORS 183.413, and a copy of the Fo-
rum's contested case hearings rules,
OAR 839-30-020 to 839-30-200.

11) The Notice of Hearing and the
described attachments were ad-
dressed in separate mailings on May 7
to Respondent Andruss at 2580 {sic]
Tidball Lane, Veneta, Oregon, 97487,
and at 1926 24th Street, Florence,
Oregon, 97439, as well as to attomey
Parrott.

12) The mailings for Respondent
Andruss to Veneta and Florence were
retumed undelivered by the US Postal
Service. On May 22, 1991, the Hear-
ings Unit issued a Notice of Hearing to-
gether with the previously described
attachments to Respondent Andruss in
Kenai, Alaska, 99611. That mailing
was not retumed.

13} .On June 10, 1991, the Hear-
ings Unit notified the participants’ of a
change in Hearings Referee. The No-
tice of Change of Referee was mailed
to each Respondent and to his or her
counsel, to the Agency, and to the
Claimant. It repeated the tme and
place of the hearing. A Notice of
Change of Referee was mailed on
June 10 to Respondent Andruss in Ke-
nai, Alaska, 99611, as well as to attor-
ney Parrott.

14) The Agency advised the Fo-

rum on August 8, 1991, that the partici
pants had agreed that the proceedin
should be dismissed as to Responden

Logsdon. On August 8 the Forum ad-

vised attomeys Fisher and Parrott tha
the Forum intended to dismiss as to
Respondent Logsdon on August 1
unless written objection to doing so
was received.

15) Pursuant to OAR 839-30-071
on August 12, 1991, the Agency timely

filed 2 Summary of the Case.

16) On August 13, 1991, attomey
Parrott advised the Forum that he no
longer represented Respondent An- |
druss but continued to represent Re-
spondent Bales, and that a seftlement
was pending between the Agency and

Respondent Bales.

17) On August 14, 1991, the _ifi:.
Agency advised the Forum that the .
Agency had entered info a settlement

with Respondent Bales.
18) On August 16, 1991, Respon-

dent Bales signed a Consent Order

herein, acknowledged by the Agency
on August 20, expressly waiving her
right to contested case hearing, and
agreeing to pay a sum in settlement of
the Agency's claim against her.

19) Ator near 9 am. on August 20,
1981, at the commencement of the
hearing, Respondent Andruss reached
the Hearings Referee by telephone in
the hearings room in Eugene. The
conversation was recorded as part of
thg record herein with the express per-
mission of Respondent Andruss, who
was not under oath.

"Participant” or “pasticipants” includes the ch i
arged
Agency. OAR 839-30-025(17). ged parties and the

20) Respondent Andruss stated

_that he was caling from Vaidez,

Alaska, that he had been unable to ar-

_ range transportation from Alaska in or-

der to attend the hearing, and that he
would be available after October 20,
1991, for the purpose of resolving this
matter, He acknowledged that attor-
ney Parrott no fonger represented him,
and stated further that he had retained
unnamed counsel in Salem, Oregon to
represent him.

21) The Hearings Referee treated
Respondent Andruss's statements as
an application for postponement of the
hearing. The Hearings Referee orally
found that Respondent Andruss had
received timely notice of the hearing,
which statement was not disputed by
said Respondent. The Hearings Refe-
ree further advised Respondent An-
druss that his application was untimely,
that in no event could the case be de-
tayed to or after October 20 because of
other matters on the Hearings Unit's
docket The Hearings Referee told
Respondent Andruss that the hearing
would proceed, that the Hearings
Referee would render a Proposed Or-
der based on the evidence presented,
and that Respondent Andruss would
receive a copy of the Proposed Order
and have opportunity to file exceptions
thereto, pursuant to the nules of the
Forum.

22) Based on the foregoing, the
Hearings Referee found Respondent
Andruss in default for non-attendance
pursuant to OAR 839-30-185(1)(b) and
(c). Said Respondent was granted ten
days from the date of the Proposed
Order herein to apply for relief from de-
fault by submitting a written request to
the Hearings Referee accompanied by
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a written statement, together with ap-
propriate documentation, setting forth
facts supporting Respondent’s claim of
good cause for said relief.

23) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the Hearings Referee explained the is-
sues involved in the hearing, the mat-
ters to be proved or disproved, and the
procedures goveming the conduct of
the hearing.

24) At the commencement of the
hearing, the Hearings Referee ap-
proved the Agency's request to dis-
miss Respondent Logsdon and ruled
that reference to Respondent Logsdon
in the titie of the case be eliminated.
The tile was changed to that appear-
ing on the first page of this Final Order.

25) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on September 16, 1991,
Exceptions, if any, were to be filed by
September 26, 1991. Any request for
relief from the Hearings Referee's find-
ing of default against Respondent An-
druss were to be filed by September
26, 1991. No exceptions were fe-
ceived. No request for relief from de-

fault was received.

FINDINGS OF FACT — THE MERITS

1) From May 1966, Rainbow Auto
Parts and Dismanflers was an as-
sumed business name of Lany
Logsdon, Veneta, Oregon, for an auto-
mobile wrecking yard he ran on prop-
erty near his home. Due to a stroke,
Logsdon could not operate the busi-
ness after 1985.

2) Ordella Snyder was a caregiver
to Logsdon following his stroke. He

continued to own the property upon
which the business was located at




25850 Tidball Lane; Veneta, and con-
“tinued to reside on ancther portion of
the property.

3} In September 1987, Respon-
dents Bales and Andruss entered into
an agreement with Logsdon to operate
under his “business license" as "Rain-
bow Auto Wreckers" under agreed
payments and conditions which effec-
tively disposed of all of Logsdon's inter-
est in the business. The agreement
was infended as a sale.

4) in 1989, the Agency obtained
and docketed a default judgment on
the wage claim of Anthony J. Chancel-
lor against Merwin Anderess, aka Mer-
win Andruss, dba Rainbow Auto Parts.

5) During the Agency's investiga-
tion of the Chanceflor wage claim, Re-
spondent Andruss acknowledged an
ownership interest in Rainbow Auto
Parts.

6) Ciaimant was hired to work at
the wrecking yard by Respondent An-
druss in July 1989. Respondent An-
druss usually instructed Claimant in his
duties, although at times Respondent
Bales issued directions. Claimant
worked there until he quit in early Feb-
ruaty 1990.

7} During the Agency's investiga-
tion of Ciaimant's wage claim, Respon-
dent Bales stated that Claimant was
the employee of Respondent Andruss.

8) During the Agency's investiga-
tion of Claimant's wage claim, Respon-
dent Andruss stated that Claimant was
an independent contractor to be paid a
percentage of the profits of the busi-
ness. Respondent Andruss supplied
no evidence of payment or of any such
agreement.

'BOLI 66 (1991).

9) Respondent Andruss stated to
others that Claimant was his
employee.

10) Claimant's duties included driv-
ing the fork fift, cutting up metal scrap,
“pulling” parts, selling parts, answering
the business telephone, clean-up, and
acling as night watchman. He was not
authorized to hire or direct others. All
tools and equipment, except Claim-
ant's personal hand tools, were sup-
plied by Respondents.

11} Richard Engelhom was hired in -
1989 by Respondent Andruss to do |
some caterpiliar work. He also worked
in the wrecking yard, and at times =
acted as foreman over Claimant as

agent of Respondent Andruss.

12) In early 1989, Respondents
Bales and Andruss fived at the busi-
ness address in premises above the
office. After Claimant was hired, Re- -

spondent Andruss asked Claimant to

live in a mobile home on the property

and act as watchman. Respondents
Andruss and Bales then lived away
from the business in Florence, Oregon,
but stayed at the Tidball Lane address
occasionally.

13) At times material, Leslie A
Wright lived on Tidball Lane on prop-
erty next to the wrecking yard. He
helped Claimant move in when Claim-
ant was assigned the watchman du-
ties. He helped Claimant move out
and provided him with a place to stay
after Claimant quit.

14) Respondent Andruss operated
the business and Respondent Bales
did the books.

15) Claimant had permission from
Respondents to keep his own vehicles
on the property without a fee for

storage. He was not expected to pay
rent for the mobile home or to pay for

utilities or firewood. He did not use any
fencing materials.
16) Respondents did not establish

- regular paydays for Claimant. He was
- paid in cash upon request by either
" Respondent Andruss or Respondent

" Bales. Such payments never equaled

. " the amount they owed him, and were
- usually accompanied by promises of
- more money later.

17) Claimant mentioned to several
people that he was not paid regularly
for his services.

18) Claimant was promised $6.00
per hour by Respondent Andruss.
Claimant kept a calendar of hours
worked and noted cash payments
made by Respondents. He gave this
information to the Agency when he
filed his wage claim.

19) Based on his diary of hours
worked and notations of cash pay-
ments received, Claimant was owed
$3,010 by Respondents when he quit
on February 3, 1990. Said amount
was not paid 48 hours later on Febru-
ary 5, 1990, or at any time thereafter.
Claimant had never received a W-2
form.

20} There was no evidence that
Respondents kept accurate or any re-
cord of the hours worked by Claimant
or of the payments made to.Claimant.

21) After Claimant quit, Respon-
dent Andruss tried to get rid of Claim-
ant's wage claim either by giving him
someone else's vehicle or through
intimidation.

22) More than 30 days have
passed since February 5, 1990.
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23) Claimant's average daily wage
during the period July 1989 to Febru-
ary 1990 was $42.81.

ULTIMATE FINDINGS OF FACT

1) From 1987 to and after Febru-
ary 1990, Respondents Judith Bales
and Merwyn Andruss {aka Merwin or
Mirwyn Andruss or Anderess) owned
and operated an auto wrecking and
salvage business known variously as
Rainbow Auto Parts and Dismantlers
and/ior Rainbow Auto Recycling lo-
cated at 25850 Tidball Lane, Veneta,
Oregon.

2) Between July 1989 and Febru-
ary 1990, Claimant rendered parsonal
services in this state to Respondents,
who agreed to pay Claimant at a fixed
rate of $6.00 per hour worked. Re-
spondents controlled his services and
the means by which they were
performed.

3) Claimant resided in faciliies fur-
nished by Respondents Bales and An-
druss for the beneft of Respondents
Bales and Andruss.

4) Respondents failed to pay
wages owed to Claimant in the amount
of $3,010, including overtime, within 48
hours after he quit

5) Respondents' failure to pay said
sum when due was willful, and said
sum has remained unpaid for more
than 30 days. '

6) Claimant's average daily wage
during the period July 1989 to Febru-
ary 1990 was $42.91.

CONCLUSIONS OF LAW

1) During all imes material herein,

Respondents were employers and

Claimant was an employee subject to
the provisions of ORS 652.110 fo
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652.200, 652.310 to 652405, and
653.010 to 653.261.

2} The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondents herein, ORS 652.310 to
652,405 and 653.010 to 653.261.

3) Prior to the commencement of
the contested case hearing, the Forum
served the Respondents with informa-
tion informing them of their rights as re-
quired by ORS 183413(2). The
Hearings Referee complied with ORS
183.415(7) by explaining the informa-
tion described therein to the partici-
pants present at the start of the
hearing.

4) Respondents Bales and An-
druss operated a wrecking yard and
salvage business at Veneta, Oregon

as partners where they employed
Claimant.

5) OAR 839-20-030 provides that
alt work performed in excess of 40
hours per week must be paid for at the
rate of not less than one and one-half
times the regular rate of pay. Respon-
dents were obligated by law to pay
Claimant one and one-half times his
regular hourly rate of $6.00, for all
hours worked in excess of 40 hours in

a week. Respondents failed to so pay
Clairmant.

6) ORS 652.140(2) provides:

"When any such employee, not
having a contract for a definite pe-
riod, shall quit employment, all
wages eamed and unpaid at the
time of such quitting shall become
due and payable immediately if
such employee has given not less
than 48 hours' notice, excluding
Saturdays, Sundays and holidays,

of an intention to quit employrmni
Respondents violated ORS 652.140(2
by failing to pay Claimant all wages
eamed and unpaid within 48 hours, ex.
cluding Saturdays, Sundays and holi:
days, after Claimant quit employmen
on February 3, 1990

7) ORS 652.150 provides:

“If an employer willfully fails to
pay any wages or compensation

of any employee who is dis-

charged or who quits employment,

as provided in ORS 652.140, then, = -

as a penalty for such non- |
payment, the wages or compensa- - |

tion of such employee shall oon-;f;;-;;
tinue from the due date thereof at

the same rate until paid or until ac-

tion therefor is commenced; pro-
vided, that in no case shall such
wages or compensation continue .
for more than 30 days; and pro- -
vided further, the employer may
avoid liability for the penalty by -
showing financial inability to pay
the wages or compensation at the -

time they accrued.”

Respondents are fiable for a civil pen-
alty under ORS 652.150 for willfully -
failing to pay all wages or compensa-
tion to Claimant when due as provided

in ORS 652.140,

8) ORS 653.035 allows employers -
to deduct the fair market value of facili-
ties or services fumnished by the em- -
ployer for the private benefit of the

employee. OAR 839-20-025 provides
that facilities or services fumished by
the employer as a condition of employ-
ment shall not be considered to be for
the private benefit of the employee.
The mobile home occupied by
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Claimant as part of his duties was not
for his private benefit. Claimant was

‘not, as a matter of law, indebted to Re-

spondents for rent or maintenance of

the premises he occupied for their
benefit

9) Under the facts and circum-

“’ stances of this record, and according
" to the law applicable to this matter, the

Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondents to pay Claimant his
eamed, unpaid, due, and payable
wages and the civii penally wages,
plus interest on both sums until paid.
10) Respondents Bales and An-
druss are indebted to Claimant in the
amount of $3,010 in unpaid wages, in-
cluding overtime, with interest thereon
from February 5, 1990, unfil paid, and
in the amount of $1,284 in penaity
wages (30 days x $42.81) with interest
thereon from March 7, 1990, until paid.

OPINION

Respondent Andruss failed to ap-
pear at the hearing, and thus has de-
faulted as to the charges set forth in
the Order of Determination. In a de-
fault situation, pursuant to ORS
183.415(5) and (6), the task of this Fo-
rum is to determine if a prima facie
case supporting the Agency’s Order of
Determination has been made on the
record. See In the Matfer of Mega
Marketing, 9 BOLI 133 (1990), In the
Malter of Rogelio Loa, 9 BOLI 139
(1990); in the Matter of Judith Wilson,
5 BOLI 219 (1986); /n the Matter of
John Cowdrey, 5 BOLI 291 (1986}, In
the Matter of Art Farbee, 5 BOLI 268
(1986). See also OAR 838-30-185.

Where a respondent submits an
answer to a charging document and

fails to appear at hearing, the Forum
may review the answer to determine
whether the respondent has set forth
any evidence or defense to the
charges. In the Malter of Richard
Niquette, 5 BOLt 63 (1986), In the Mat-
ter of Jack Mongeon, 6 BOLI 194
(1987). In a default situation where the
respondents total contribution to the
record is his or her request for a hear-
ing and an answer which contains
nothing other than unswom and un-
substantiated assertions, those asser-
tions are overcome wherever they are
controverted by any credible evidence
on the record. Mongeon, supra.

ORS 653.045 requires an em-
ployer to maintain payroll records.
Where the Forum concludes that a
claimant was employed and was im-
properly compensated, it is incumbent
upon the employer to produce all ap-
propriate records to prove the precise
amounts involved. Where the em-
ployer produces no records, the Forum
may rely on the evidence produced by
the Agency "to show the amount and
extent of [claimant's] work as a matter
of just and reasonable inference,” and
"may then award damages to the em-
ployee, even though the result be only
approximate." Anderson v. Mt. Cle-
mens Pottery Co., 328 US 680 (1946);
In the Matter of Dan's Ukiah Service, 8
BOLI 96 (1989). Thus, the Forum may
rely on the evidence produced by the
Agency regarding the number of hours
worked and rate of pay for Claimant

The Agency has established a
prima facie case. A preponderance of
credible evidence on the whole record
showed that Respondents employed
Claimant during the period of the wage
claim, and willfully failed to pay him all




- wages, eamed and payable, when
due. That evidence, which established
that Respondents owe Claimant
$3,010, was credible, persuasive, and
the best evidence available, given Re-
spondents’ non-appearance. Consid-
ering ali the evidence on the record,
the pnma facie case was not effectively
contradicted or overcome.

Wiltfulness only requires that which
is done or omitted is intentionally done
with knowledge of what is being done,
and that the actor or omittor be a free
agent. Sabin v. Willameltte Western
Corp., 276 Or 1083, 557 P2d 1344
(1976). Here, Respondents’ admis-
sions when paying money to Claimant,
that they owed and would pay him
more, established that Respondents
knew they owed Claimant wages and
intentionally failed to pay those wages.
There was no evidence that Respon-
dents were not free agents. Thus, their
action or inaction was willful under
ORS 652.150.

In his answer, Respondent An-
druss contended that Claimant was not
an empiloyee, but was hired as an in-
dependent contractor. Oregon stat-
utes do not define “independent
contractor” for purposes of wage claim
law, See In the Matter of Kevin
McGrew, 8 BOLI 251 (1990); in the
Maiter of Waylon & Willies, Inc., 7
BOLI 68 (1988); In the Matter of All
Season Insulation Company, Inc., 2
BOLI 264 (1982), and the Oregon
cases cited therein. Oregon case faw
holds that the primary determiner is the
extent to which the employer has the
right to control and direct the details
and manner of performance of the
workers work. In this case, the evi-
dence on the record establishes that

Respondents had the right to and did
control and direct the details and meth-
ods of Claimant's work.

Claimant provided services which
were an integral part of Respondent's
business, was hired for an indefinite
period of time, worked exclusively for
Respaondents on an hourly basis, used
only Respondents equipment and
supplies, and derived no benefits other
than wages for his work. This clearly
established that Claimant was an
employee.

Respondent Andruss contended
that he was enfitled to a counter-claim
or offset for rent of the mobile home
occupied by Claimant while Claimant
worked at the wrecking yard. Several
witnesses verified that Claimant was
required to live there to provide secu-
nty for the yard. This was piainly for
the owner's benefit and not for the “pri-
vate beneft of the empioyee." ORS
663.035, OAR 839-20-025.

The uncontroverted evidence was
that Respondents took over the busi-
ness from togsdon together, that both
directed Claimant's activities, that both
paid him sums on the wages owed,
and that both exercised dominion over
the business enterprise. As to liability
for Claimant's wages, Bales and An-
druss were partners, and were jointly
and severally fiable.

The record establishes that Re-
spondents violated ORS 652.140 as
alleged, and that they owe Claimant
civil penalty wages pursuant to ORS
652.150.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652332, the Commis-
stoner of the Bureau of Labor and

‘Industries hereby orders MERWYN
aka MIRWYN or MERWIN) AN-
"DRUSS and/or

JUDITH BALES,
ARTNERS, to dediver to the Business
Office of the Bureau of Labor and In-

“dustries, 305 State Office Building,
“4400 SW Fifth Avenue, PO Box 800,
Poriand, Oregon 97207-0800, the

following:

A certified check payable o the Bu-
reau of Labor and Industries IN

~ TRUST FOR CLARENCE RUSSELL
- FITZPATRICK in the amount of FOUR
“THOUSAND

TWO  HUNDRED
NINETY-FOUR DOLLARS ($4,294),

" representing $3,010 in gross eamed,

unpaid, due, and payable wages, less
legal deductions previously taken by
the Respondents; and $1,284 in pen-
alty wages, plus interest at the rate of
nine percent per year on the sum of
$3,010 from February 5, 1990, unti
paid and nine percent interest per year
on the sum of $1,284 from March 7,
1990, until paid.
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In the Matter of
AMALIA YBARRA,
dba A A Unlimited,

Respondent.

Case Number 33-91
Final Order of the Commissioner
| Mary Wendy Roberts
Issued October 31, 1991.

SYNOPSIS

Respondent, a farm tabor contrac-
tor, failed to acknowledge on her lic-
nese application that both her brother
and her father had financiat interests in
her business, failed to accurately list
her home and business addresses,
and failed to supply accurate informa-
tion about motor vehicles used in her
operation. Finding that such informa-
tion was substantive and influential on
the decision to grant a farm labor con-
tractor ficense, the Commissioner de-
nied Respondent's license application.
ORS 658.405; 658.415(1); 658.420{1)
and (2); 658.440(3)(a); OAR 839-15-
520(1)(a), and (3)(a) and (h).

The above-entitled contested case
came on regularly for hearing before
Douglas A. McKean, designated as
Hearings Referee by Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and {ndustries of the State of
Oregon. The hearing was conducted
on August 22, 1991, in Room 311 of
the State Office Building at 1400 SW
Fifth Avenue, Poriand, Oregon. lLee
Bercot, Case Presenter for the Wage
and Hour Division of the Bureau of La-
bor and Industries (the Agency), ap-
peared on behalf of the Agency.
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Amalia Ybarra (Respondent) did not
appear at the hearing in person or
through a representative.

The Agency called the following
witnesses (in alphabetical order); Lee
Bercot, William Pick, Compliance Spe-
cialist for the Agency; and Vasilie Shi-
manovski, Field Representative for the
Agency.

Having fully considered the entire
record in this matter, {, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and on the Ments), Ultimate Find-
ings of Fact, Conclusions of Law,
Qpinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On January 23, 1991, the
Agency issued a "Notice of Proposed
Denial of a Farm Labor Contractor Li-
cense” o Respondent. The notice in-
formed Respondent that the Agency
intended to deny her application for a
farm labor contractor's license. in the
nolice, the Agency cited two bases for
the denial. First, it charged Respon-
dent with two violations of making a
misrepresentation, false statement,
and/or willful concealment in the appli-
cation for a kcense. The Agency al-
leged that Respondent listed on her
application an incorrect home phone
number, and failed fo list an address
that she used in her business. Sec-
ond, the Agency charged Respondent
with two violations of failing to list all
persons financially interested in her op-
erations as a farm labor contractor.
The Agency alleged that Respondent
had received saws and other refores-
tation equipment from her brother,
Roberto Cantu, without receiving

payment for those assets. !t also
leged that Respondent had used
planned to use two trucks owned by

her father, Salvador Cantu, to transport

workers in her business. The nofice
was served on Respondent on Janu-
ary 24, 1991, "

2) By a letter dated March 21,
1991, Respondent requested a hear-
ing on the Agency's intended action.

3} OnMarch 26, 1991, the Agency.
gave Respondent an extension of time

to file an answer to the "Notice of Pro-~ | .

posed Denial of a Farm Labor Con-
tractor License." On April 2, 1991, the
Agency received the Respondent’s an-
swer. She denied the charges of mis-
representation, and stated;

"When | applied for my license |
was moving to 34712 S. Meridian
Rd. and was hoping to rent or sell

my home. 1 did move but | left my
telephone connected

business
with an answering service be-

cause | had that number on my -
| was unable to -
rent or selt my [homej so ! have
since moved back into 330 S
Persing [sic]. | did leave my vehi- -
cle parked at 330 S Pershing since
it was still my home and | still didn't -
have a business going since |

business cards.

couldn't get my license.”
Respondent also denied that her

brother and father were financially in- __3‘_-'?

terested in her business, stating:

"My brother Roberto Cantu and
Salvadore {sic] Cantu have never
or will ever have and [sic] financial
interest in my business. | have
paid my brother for the chain saws
and nothing else was ever ex-
changed, he was to be an

:
}
o
A
i

employee of my company and he
was fo get paid for his hours
worked. Salvadore [sic] Cantu
never said nor gave permission,
nor was ever asked by the investi-
gator in regards to using his two
trucks for my business. Roberto
Cantu said the trucks were never
discussed with the invesfigators
since they were not his trucks to
discuss. Roberto Cantu was to be
an employee for my company and
he had no knowledge of my plans
for my company.”

4) On June 13, 1991, the Agency
requested a hearing date from the
Hearings Unit. Along with the request,
the Agency filed a motion to amend its
notice.

5) On July 2, 1991, the Hearings
Unit issued to the Contractor and the
Agency a "Notice of Hearing," which
set forth the time and place of the re-
quested hearing and the designated
Hearings Referee. With the hearing
notice, the Hearings Unit sent to the
Contractor a "Notice of Contested
Case Rights and Procedures” contain-
ing the information required by ORS
183.413, and a complete copy of the
Agency's administrative rules regard-
ing the contested case process — OAR
839-30-020 through 839-30-200.

6) On June 28, 1991, the Agency
withdrew its mofion to amend the "No-
tice of Proposed Deniai of a Farm La-
bor Contractor License.”

7} Pursuant to OAR 839-30-071,
the Agency filed a Summary of the
Case including documents from the
Agency's file. Although permitted to do
so under the provisions of OAR
839-30-071, Respondent did not sub-
mit a Summary of the Case.
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8} On August 12, 1991, Respon-
dent requested a postponement of the
hearing that was set to begin on
August 13. The reason for the request
was that Respondent’s grandmother in
Texas was ill, and Respondent needed
to go to Texas to get her son and bring
him back to Oregon. The Hearings
Referee found that the Respondent
had shown good cause for the post-
ponement, because the illness of her
grandmother and the need to retrieve
her son were circumstances over
which Respondent had no control, cit-
ing OAR 839-30-070(7) and 839-30-
025(11). Respondent agreed to a
postponement of the hearing until
August 22, 1991,

9) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on September 11, 1991
Exceptions, if any, were {o be filed by
September 23, 1991. No exceptions
were received.

FINDINGS OF FACT — THE MERITS

1) On Oclober 3, 1989, Respon-
dent applied for a Farm Labor Contrac-
tor Certificate of Registration from the
US Department of Labor. She listed
her "Permanent Place of Residence”
as 330 S. Pershing, Mt. Angel, and her
phone number as 8456715, She
listed PO Box 707, Mt. Angel as a
malling address. She indicated that
transportation would not be provided to
workers.

2) In November 1990, Respon-
dent submitted to the Agency a com-
pleted famm labor contractor ficense
application dated November 2, 1980
On the basis of the application, the
Agency issued to Respondent a tem-
porary permit on November 29, 1990.
That permit expired 60 days later.
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3) On the farm labor contractor {i-
cense application, at question number
4, Respondent entered as her home
address: "34712 S. Meridian Rd,
Woodbum, Marion, Or 97071 She
iisted her home phone number as
"845-6715." She listed the exact same
information at question number 8 as
her business address and business
phone number. At question number
10, for her mailing address Respon-
dent entered "P.C. Box 707, Mt Angel,
Marion, OR 97362." At question 13,
where applicants are to list "all other
permanenttemporary addresses the
applicant uses or will use and come-
sponding telephone numbers” Re-
spondent checked “"None" At
question number 14a, Respondent
listed the following vehicles as those
she used in the operation of her farm
labor contracting business: (1) a 1984
GMAC Jimmy (without a ficense num-
ber or serial number), registered to her
at the post office box above; (2) a 1978
Dodge Colt (without a license number
or serial number), registered to her at
the post office box above; and (3) a
1976 Chevrolet Suburban, Oregon K-
cense number QDV 273, senal num-
ber CCL 266F179215, registered to
her at "330 S. Pershing, Mt. Angel, Or
97262" She checked that the Colt
and the Suburban would be used fo
transport workers. At question number
18, which asks "What percentage of
the company or business do you
own?", Respondent entered "100%."
At question 19, which asked for infor-
mation about "all persons financially in-
terested, whether as partners
shareholders, associates or profit-
sharers, in the applicants proposed
operations as a labor contractor,” Re-
spondent entered "none.”

4) During times material, the prop-
ety located at 34712 S. Merdian

Road, Woodbuin, Clackamas County,
Oregon belonged to Salvador Cantu.

5) On November 2, 1990, Re-
spondent filtled out a business financial
statement for a bank. She listed her

business address as PO Box 707, Mt.

Angel, OR 97362, and her telephone
Respondent

number as 845-6715.
listed her assets as $5,000 in cash,
$13,000 in "Machinery, Equip., Fix-
tures," and $6,900 in "Autos, Trucks,
Etc."

6} On November 2, 1990, Re-
spondent filled out an individual finan-
cial staternent for the bank. Among
other assets, Respondent showed
cash of $4,000, receivables (not due)
of $6,800, her “residence" at 330 S.
Pershing worth $53,000, and a 1984
Chevrolet Blazer worth $7,800. She
showed her home phone as 845-6715,
and her occupation as "Realty.”

7) On November 2, 1990, Re-
spondent executed a contract bond
application with the Bond Experts. She
listed her company address as 330 S.
Pershing, Mt Angel, Oregon 97362,
with telephone number 845-6715. For
her “residence address,” Respondent
listed PO Box 707, Mt. Angel, Oregon
97362. She listed Roberto Cantu as
her foreman, with nine years of experi-
ence, and nine years "with the firm.*
Respondent answered "yes" to the
question, "Do you own adequate
equipment to process your jobs?" And
to the question “Are you contemplating
buying any significant equipment in the
next year," Respondent answered "I
don't anticipate buying right away."

8) On a commercial auto insur-
ance application, dated November 18,

B45-6715"
'raging Address {f Different,” she en-
" tered "330 So. Pershing St, Mt. Angel,

990, Respondent listed as her busi-
\ess . address: "PO Box 707, Mt. An-
el, Marion, OR 97362" For her
hone number, she listed "503°
Under the heading "Ga-

OR 97362." The vehicle to be covered

“py the insurance was a "76 Chevy
. Suburban,”
. "CCL266F179215."

vehicle |LD. number

9} On around Novemnber 29, 1990,

'3':'.-'Respondent applied for a farm labor
- pond from The Bond Experts. She
' jisted her business address as 330 S.

Pershing, Mt Angel, Oregon 97362

. The obligee was the Agency. On

around that same date, she also ap-

'}':1 plied for another farm labor bond, with
the State of Washington as the obli-

gee. She listed her business address
as 330 S. Pershing, Mt. Angel, Oregon
97362, and her phone as 845-6715.

10) In early December 1990, Re-
spondent executed bid bonds for two
US Forest Service contracts, listing her
business address as 330 S. Pershing,
Mt Angel, Oregon 97362,

11) On December 12, 1990, Re-
spondent visited Compliance Specialist
Bilt Pick in response to a letter he had
sent her regarding her license applica-
tion. She told Pick that she was the
sole owner of PO Box 707 in Mt. An-
gel. She said that the home at 34712
5. Meridian Road in Woodbum, which
she listed as her home and business
address on her application, was her
parents' home. She said the 330 So.
Pershing address was a home she
owned but was renting fo her sister.
She said that telephone number
84566715 was at her home on
Pershing. She garaged the 1976
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Suburban at that address, and admit-

ted that she shouid have listed that ad-

dress at question 13 of the application.

She said she had sold the 1978 Colt
listed on the application, and agreed to
call in the license and L.D. numbers for
the 1984 GMAC Jimmy. She said she
intended to transport workers only in
the Subwsban, and that was why it was
the only vehicle listed in the commer-
cial auto insurance application. She
said she was a part-ime real estate
salesperson. She said she had no ex-
perience as a farm labor contractor,
but planned to employ her brother,
Roberto Cantu, who had worked in the
business for many years in Washing-
ton. She told Pick that she had about
$15,000, which included a vehicle, to
put into the business. She said she
had received some saws and other re-
forestation equipment from her brother,
but had not paid him for it She said
Roberto Cantu would have no financial
interest in the business, and that she
had about $10,000 cash to work with.
She said her brother would work for
her as a crew foreman and her author-
ized contract representative. She de-
nied any business connection with
Demetrio Ivanov, but said lvanov was
a friend of her father's.

12) The Commissicner denied De-
mefrio lvanov a farm labor contractor
license on April 11, 1988.

13) According fo Pick, “it would be
extremely difficuit without consider-
able previous experience in reforesta-
tion work" to place bids “in a fashion
that would give you any chance of re-
ceiving the contracts.”

14} On Decernber 12, 1990, Re-
spondent took an examination neces-
sary to become a licensed farm labor
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contractor. From her comect answers
on the examination, the Forum finds
that Respondent knew that. (1) if her
address changed or if circumstances
under which a license was issued
changed, she was required to immedi-
ately notify the Agency; and (2) she
was required to identify to the Agency
all motor vehicles used by her in her
operation as a farm labor contracior,

15) On January 4, 1991, Bill Pick
and Vasilie Shimanovski went to
34712 So. Meridian Road in Wood-
bum. They met Roberto Cantu, who
told them that the telephone number at
that address was 634-2622. Roberto
Cantu said he did not have any invest-
ment in Respondent's business, but
worked as her foreman. He said he
had worked for the past 10 years for
his father, Salvador Cantu, who did
brush piling for a contractor in Wash-
ington. He said he knew Demetrio Iva-
nov, but denied any business
relationship with him. He claimed to
know nothing about a van parked at
that address. The license plate on the
van, LBV 978, did not exist in the com-
puters of the Motor Vehicles Division.
Ithad been issued to a passenger car,
and had been replaced by plate num-
ber LPG 975, which had not been valid
since 1984. Roberto Cantu said that
wo pickup trucks at that address were
used to transport workers for Respon-
dent's business. He provided the reg-
istration forms for them. The vehicles
were: (1) a 1982 Chevrolet Pickup,
Oregon license number QRQ 659, ve-
hicle 1D# 2GCGK24M1C1209788;
and (2) a 1989 Chevrolet Pickup, Ore-
gon license number PSJ 401, vehicle
ID# 1GBHV34NXKJ101818. Both
vehicles were registered to and owned

by Salvador Cantu. Motor Vehicl
vision records showed that the col
license plate number for the
Chevrolet Pickup should have beg
KTR 087.

16) According to Agency poli
financially interested associate in:;
applicant's operation includes anyo
who has put up money, any kind:
equipment, the equitable use of equi
ment, or anything that generally wou
be considered capitalization of a b
ness; if an individual had done so, th
individual would have a financial mte
est in the business.

17) Pick found no evidence of ar
security interest or other protection of
loan with respect to Roberto Cantij
reforestation equipment that Respo
dent was using in her operation. Pi
found no evidence of any security i
terest or other protection of a foan with
respect to Salvador Cantu’s two picku
trucks that Respondent was using
her operation. He found no “"am
length transaction” between Respol
dent and Roberto or Salvador Can
with respect to Respondents use
their equipment or trucks.

18) Pursuant to ORS 658.41

(1a), an applicant for a farm labor
is required to.

contractor
provide:

license

"The applicant's name, Oregonad-

dress and ail other temporary and
permanent addresses the appli-
cant uses or knows will be used in *-

the future.”

Compitance with this requirement is a -
Substantive matter that is influential in
the Commissioner's or the Commis-
sioner’s designee's decision to grant or -

deny a license,

|

!

[
!
1
o
,

)
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19) Pursuant to ORS 658415

)(b) an applicant for a fam labor
ntractor ficense is required to
rovide:
. "Information about all motor vehi-
" cles to be used by an applicant in
operations as a fam labor con-
tractor including ficense number
and state of license, vehicle num-
ber, and the name and address of
vehicle owner for all vehicles
used.”

- Compliance with this requirement is a
substantive matter that is influential in
- the Commissioner's or the Commis-
sioner's designee's decision to grant or

eny a license.
20) Pursuant to ORS 658415

(1)(d), an applicant for a farm labor

" contractor
provide:

license is required to
"The names and addresses of all
persons financially interested,
whether as partners, shareholders,
associates or profit-sharers, in the

applicant's proposed operations as .

a fanm labor contractor, together
with the amount of their respective
interests, and whether of not, to
the best of the applicant's knowl-
edge, any of these persons was
ever denied a ficense under ORS
658.405 to 658503 and 658.830
within the preceding three years,
or had such a license denied, re-
voked or suspended within the
preceding three years in this or
any other jurisdiction."
Compliance with this requirement is a
substantive matter that is influential in
the Commissioners or the Commis-
sioner's designee's decision to grant or
deny a license.
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ULTIMATE FINDINGS OF FACT

1) During all material times herein,
Respondent was a farm labor contrgc—
tor, as defined by ORS 658.405, doing
business in the State of Oregon.

2) In November 1990, Respon-
dent was fiving at 34712 S. Meridian
Road, Woodbum, Cregon. The tele-
phone number for that address was
634-2622.

3) Respondent owned a home at
330 S. Pershing, Mt Angel, Oregon.
The telephone number for that address
was 8456715. Sometime after No-
vember 1990, Respondent moved to
this address from the Meridian Road
address. Respondent used 330 S.
Pershing as a business address, and
stored vehicles used in her operation
at that address.

4) Respondent's brother, Roberto
Cantu, had a financial interest in Re-
spondent's operation as a farm labor
contractor.

5) Respondents father, Salvador
Cantu, had a financial interest in Re-
spondent's operation as a fam labor
contractor.

6) Respondent made assertions
on her license application which were
not in accord with the facts. She knew
or shoukd have known the truth of the
matters asserted. She asserted that
the "Home Phone" number at 34712
S. Meridian Road was 8456715, when
in fact it was 634-2622. She failed to
list her home at 330 S. Pershing as an
address that she used or would use in
her business, when in fact she was so
using that address for business pur-
poses. She failed to list her brother
and father as persons financially inter-
ested in her operation as a labor
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contractor, when in fact her brother
had invested $13,000 worth of refores-
tation equipment in the business, and
her father permitted her to use his two
pickup frucks.

7} An applicant's name and Ore-
gon address, and all other temporary
and permanent addresses the appli-
cant uses or knows will be used in the
future, are substantive facts which are
influential in the Commissioner's or the
Commissioner’s designee's decision to
grant or deny a license.

8) Information about all motor ve-
hicles to be used by an applicant in op-
erations as a fanm labor contractor,
including license number and state of
license, vehicle number, and the name
and address of the vehicle owner for all
vehicles used, is substantive informa-
tion which is influential in the Commis-
sioner's or the Commissioner's
designee's decision to grant or deny a
license.

9) The names and addresses of
all persons financially interested,
whether as partners, shareholders, as-
sociates or profit-sharers, in an appli-
cants proposed operation as a fam
labor contractor, together with the
amount of their respective interests,
are substantive facts which are influen-
tial in the Commissionet’s or the Com-
missioners designee's decision to
grant or deny a ficense.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industies of the
State of Oregon has jurisdiction over
the subject matter and of the person
herein.

2) As a person applying to be li-
censed as a farm labor contractor with

regard to the forestation or reforesta-
tion of lands in the State of Oregon, the
Respondent was and is subject to the
provisions of ORS 658.405 to 658.475.

3) Respondent failed to provide on
her application information required by
ORS 658.415(1). Respondent violated
ORS 658.440(3)(a) by making misrep-
resentations in her application for a li-
cense to act as a farm labor contractor,

4) Respondent's violations of ORS
658.440(3)(a) demonstrate her unfit-
ness to act as & fam or forest labor
contractor.  ORS 658.420; OAR 839-
15-520(1)(a) and (3){a) and (h).

5) Under the facts and circum-
stances of this record, and acconrding
to the law applicable in this matter, the
Commissioner of the Bureau of Labor
and industries has the authority to and
may deny a license to the Respondent
to act as a fanm/forest labor contractor.

OPINION

Respondent failed to appear at the
hearing, and thus defaulted to the
charges set forth in the Notice of Pro-
posed Denial of a Famm Labor Con-
tractor License. Her only contribution
fo the record was her answer and a re-
quest for a hearing. In default cases
the task of this Forum is to determine if
a pnma facie case supporting the
Agency's notice has been made on the
record. ORS 183.415(6); In the Matter
of Rogefio Loa, 9 BOLI 139, 146
{1990), In the Matter of Michasi Burke,
5 BOLI 47, 52 (1985). See also OAR
839-30-185.

The Agency alleged that Respon-
dent made misrepresentations, false
statements, or willlul concealment's in
her license application. A "misrepre-
sentation” is an assertion made by a

“license applicant which is not in accord

with the facts, where the applicant

_knew or should have known the truth
- of the matter asserted, and where the

assertion is of a substantive fact which
is influential in the Commissioner's or
the Commissioner's designee's deci-
sion to grant or deny a ficense. In the
Matter of Raul Mendoza, 7 BOLI 77,

:. §2-83 (1988). The Forum has applied
o the clear and convincing evidence
- standard to the Agency's allegations.
“ Loa, supra at 146.

Based on the uncontroverted evi-
dence produced at the hearing, the Fo-

um finds that the Agency has

established a prima facie case. The
evidence was "free from confusion,
fully infelligible and distinct and for
which the truth of the facts asserted is
highly probable.” Loa, supra. The evi-
dence, which established Respondent
made assertions which were not in ac-
cord with the facts, and which showed
that she knew or should have known
the truth of the matters asserted, was
credible, persuasive, and the best evi-
dence available, given Respondents
failure to appear at the hearing.

The legislature, in passing ORS
658.415(1), indicated that certain infor-
mation is required to be provided by
applicants for a license on the applica-
tion. in order to properly administer
and enforce the Farm Labor Contrac-
tors Law, the Commissioner must
know whom she is licensing, and what
addresses they use. ORS 658415
{1a). She must have information
about all motor vehicles used by appli-
cants to transport workers, and about
whether there is sufficient vehicle in-
surance, ORS 658.415(1)(b) and (2).
And she must know whom s
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financially interested in an applicant's
proposed operations as a contractor.
ORS 658.415 (1){d). As found in Find-
ings of Fact numbers 18 to 20, this in-
fonmation  concems  substantive
matters that are influential in the Com-
missioner's decision to grant or deny a
license. Loa, supra at 145, 147.

Where a respondent submits an
answer to a charging document, the
Forum may adrmit the answer into evi-
dence during a hearing and may con-
sider the answers contents when
making findings of fact. In the Matter
of Richard Niquette, 5 BOU 53, 60
(1986}, In the Matter of Jack Mongeon,
6 BOLI 194, 201 (1987). In a default
situation, where the respondent's total
contribution to the record is his or her
request for a hearing and an answer
that contains nothing other than un-
swom and unsubstantiated assertions,
those assertions are overcome wher-
ever they are controverted by other
credible evidence on the record.
Mongeon, supra. Having considered
all the evidence on the record, | find
that the Agency's prima facie case has
not been effectively contradicted or
overcome,

The Agency's charges were aggra-
vated by evidence that showed that
Respondent moved back to 330 S.
Pershing in Mt Angel. No evidence
showed that she nofified the Agency
that she had changed address, as re-
quired by ORS 658.440(1)(b). Such
evidence, while not necessary to reach
the conclusion that Respondent made
misrepresentations in her application,
is nonetheless relevant in determining
the appropriate sanction for her
viclations.
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ORS 658.420{1) requires the Com-
missioner to “conduct an investigation
of each applicant's character, compe-
tence and refiability, and of any other

Inc. (Performance Tires) and that it had
failed to pay wages eamed and due to
them.

2) At the same time they filed their

554, Oregon Laws
652.140(1); 652.310(1).

Commissioner of the Bureau of Labor.
and Industries hereby denies AMALIA
YBARRA a license to act as a farm of:

forest labor contractor, effective on the: The above-entitied matter came on

matter relating to the manner and
method by which the applicant pro-
poses to conduct or has conducted op-
erations as a farm labor contractor”
Under ORS 558.420(2), the Commis-
sioner shall issue a license "if the com-
missioner is safisied as to the
applicant's character, competence and
reliability.” Under the administrative
rules applicable here, the Commis-
sioner has determined that a willful
misrepresentation, false statement, or
concealment in an application for a [i-
cense demonstrates that the apph-
cant's character, reliabdlity, or compet-
ence make the applicant unfit to act as
a farm or forest labor contractor. QAR
839-15-520(3)(h). Further, OAR 839-
15-520(1) provides that:

"The following violations are con-
sidered to be of such magnitude
and seriousness that the Commis-
sioner may propose todeny * **a
license application * **:

"(a) Making a misrepresenta-
tion, false statement or certification
or willfully concealing information
on the license application[.J*

Based wpon the uncontroveried
evidence presented, the Forum is not
satisfied as to Respondent's character,
competence, and refiability, and finds
her unfit to act as a farm or forest labor
contractor.  The Order below is a
proper disposition of her application for
a license.

ORDER

A NOW, THEREFORE, as author-
ized by ORS 658.405 to 658.503, the

date of this Final Order.

in the Matter of
Stephen W. Brown, dba
TIRE LIQUIDATORS,
Respondent.

Case Number 09-81
Final Order of the Commissioner
Mary Wendy Roberts
Issued November 8, 1991.

SYNOPSIS

Respondent sold his tire business
to an buyer that then engaged in the
same business, under the same
name, at the same location, and uli-
ized the same employees. When the
buyer ceased doing business and
failed to pay wages to Claimants, Re-
spondent exercised his security inter-
est, repossessed the business, and
reopened under a different name with
the same suppliers and market, the

" same products and services, and the

same employees as the defaulting
buyer. The Commissioner heid Re-
spondent liable as a successor em-
ployer for the unpaid wages, totaling
$6,725, payable to the Wage Security
Fund. Ch 409, sec. 7, Oregon Laws
1885, Ch 412, Oregon Laws 1987: Ch

i
L
i
1
i
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)
i
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‘McKean,

regularly for hearing before Douglas A.
designated as Hearings
Referee by Mary Wendy Roberts,

“ Commissioner of the Bureau of Labor

and Industries for the State of Oregon.
The hearing was held on July 9, 1991,
in Room 311 of the State Office Build-
ing in Portland, Oregon. The Bureau
of Labor and Industries {the Agency)
was represented by Judith Bra-
canovich, an employee of the Agency.
Steven W. Brown (Respondent) was
represented by Stephen Petersen, At-
torney at Law. Mr. Brown was present

_ throughout the hearing.

The Agency called the following
witnesses {in alphabetical order):
Wage Claimants Douglas Collins, Lon
Paul Gover, Canl Hoard, Walter Jes-
sen, and Alan Wilson (Claimants).

The Respondent called the follow-
ing witnesses: Respondent Steven
Brown and Claimant Neil Harkleroad.

Having fully considered the entire
record in this matter, |, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and on the Merits), Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT —~
PROCEDURAL

1) Between June 1989 and De-
cember 1990, Claimants Collins,
Gover, Harkderoad, Hoard, Jessen,
and Wilson filed wage claims with the
Agency. They alleged that they had
been employed by Performance Tires,

wage claims, Claimants assigned to
the Commissioner of the Bureau of La-
bor and Industries, in trust for Claim-
ants, all wages due from their
employer.

3) The wage claims of the six
Claimants were brought within the stat-
ute of imitations (six years).

4) On January 24, 1990, the
Agency served on Respondent an Or-
der of Determination No. 89-206 based
upon the wage claims filed by Claim-
ants Gover, Harkleroad, Hoard, Jes-
sen, and Wison, and upon the
Agency's investigation. The Order of
Detenmination found that Respondent,
as a successor employer, owed Claim-
ants a total of $4,725 in wages. The
Order of Determination required that,
within 20 days, Respondent either pay
these sums in frust to the Agency, or
request an administrative hearing and
submit an answer to the charges.

5) On February 5, 1990, Respon-
dent, through his attomey, filed an an-
swer fo Order of Determination No.
89-208, and requested a contested
case hearing. Respondent's answer
denied that he was a successor in in-
terest to Performance Tires, denied
that he owed the Claimants $4,725 in
unpaid wages, and further set forth the
affimmative defense that Respondent
did not purchase any assels or suc-
ceed in any interest of Performance
Tires.

6) On November 20, 1990, the
Agency sent the Hearings Unit a re-
quest for a hearing date. The
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Hearings Unit issued a Notice of Hear-
ing to the Respondent, the Agency,
and the Claimants indicating the time
and place of the hearing. Together
with the Notice of Hearing, the Forum
sent a document entited “Notice of
Contested Case Rights and Proce-
dures” cantaining the information re-
quired by ORS 183.413, and a copy of
the Forum's contested case hearings
rules, OAR 839-30-020 fo 839-30-200.

7) On December 17, 1990, the
Agency requested a postponement of
the hearing because the Agency's
Case Presenter assigned to the case
had resigned from the Agency, and a
newly-assigned Case Presenter would
have insufficient time before hearing to
prepare. Respondent agreed fo the
postponement. The Hearings Referee
found that the Agency had shown
good cause for a postponement,
granted the motion, and issued an
amended Notice of Hearing.

8) On February 20, 1991, the
Hearings Unit manager notified the
participants that, due to a conflict on
the hearings docket, it was necessary
o reschedule the hearing. He re-
quested from the participants altema-
tive dates that they would be available
for hearing. The Agency and Respon-
dent responded with available dates,
and on March 5, 1991, the Hearings
Unit manager issuted a notice of hear-
ing to the participants.

9) On February 22, 1991, the
Agency notified the Hearings Unit that
the case had been reassigned from
one Case Presenter to another.

10} On February 27, 1991, the
Agency submitted to the Hearings Unit
a motion to amend Order of Determi-
nation No. 89-206. The amendments

reflected that the Claimants (except
Collins) were entitled to and had re-
ceived payment from the Wage Secu-
rity Fund, and that the Commissioner,
pursuant to subsection (2} of section 7,
chapter 409, Oregon Laws 1985, was
entiied to recover from Respondent
the amounts paid from the fund. Re-
spondent did not object to the amend-

ment, and the Agency's motion was

granted.

11} On June 10, 1991, the Agency
filed a motion to consolidate an addi-
tional wage claim against Respondent
with the then existing hearing case
number 09-G1. Attached to the motion
were Order of Determination No.
90-230 (conceming Douglas Collins'
wage claim), service documentation,
and Respondent's answer to that or-
der. The Order of Determination found
that Respondent, as a successor em-
pioyer, owed Claimant Collins a total of
$2,000 in wages. The order said that
Claimant was entitled to and had re-
ceived payment from the Wage Secu-
rity Fund in the amount of $2,000, and
that pursuant to subsection (2) of sec-
tion 7, chapter 408, Oregon Laws
1985, the Commissioner was entitled
to recover from Respondent the
amount paid from the fund. Respon-
dent's answer denied that he was a
sueccessor in inferest to Performance
Tires, denied that he owed Claimant
Collins $2,000 in unpaid wages, and
further set forth the affimative defense
that Respondent did not purchase any
assets or succeed in any interest of
Performance Tires. On June 20, Re-
spondent requested that his answer be
amended to reflect the comect order
number and claimant name, and did
not object to the Agency's motion to

‘consolidate the claims. On June 25,
':'__'me Hearings Referee granted the

gency's motion, because there ex-

“isted common questions of law and
“fact in the original and new claims.
The Hearings Referee also granted
- Respondent's request to amend his
* answer fo onder number 80-230.

12) Pursuant to OAR 839-30-071,
Respondent and the Agency each

: submitted a Summary of the Case.

13) Respondent and the Agency

stipuated to certain facts, which were

admitted into the record by the Hear-

. ings Referee at the beginning of the
- hearing.

14) At the start of the hearing, Re-
spondent’s attomey said he had re-
viewed the "Notice of Contested Case
Rights and Procedures” and had no
questions about it.

15} Pursuant to ORS 183.415(7),
the Hearings Referee explained the is-
sues involved in the hearing, the mat-
ters to be proved or disproved, and the
procedures goveming the conduct of
the hearing.

16) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on July 23, 1991. Exceptions, if
any, were to be filed by August 2,
1991. No exceptions were received.

FINDINGS OF FACT — THE MERITS

1) From 1984 to October 1988,
Respondent owned and operated a
business called Rainier Tire & Auto
Center (Rainier Tire), located at 75936
Rock Crest Street, Rainier, Oregon. In
1986 Respondent purchased the land
and two metal buildings at that loca-
tion. One building, built in 1976 or
1977, housed Rainier Tire. The build-
ing was designed to be a tire and auto
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repair business; it had fire mounting
machines, tire balancers, and several
racks (also called hoists or lifts) built in
or bolted to it All but two of the racks
were designed dnly for servicing tires,
in that they rose only about three feet
off the ground. The building had ex-
tensive storage space for tires. Re-
spondent used the other building as a
tire warehouse.

2) At times malerial, Respondent
operated a wholesale tre distribution
business called Pro Tire Distributors.
He sold primarily Dunlop, Cooper, Kle-
ber, Cavalier, and Tribune brand tires,
along with a small number of 10 or 12
other brands, to retail tire dealers in
Oregon and Washington. He stored
most of tires for that business in his
warehouse next to Rainier Tire, and
siored some in a warehouse in
Portland.

3) Respondent offered the follow-
ing retail services at Rainier Tire: tire
and wheel sales; tire repair, mount and
balanced, and installation; general auto
repair, exhaust system repair, front
end repair and alignment, brake repair,
lubrication and oil changes; transmis-
sion repair, and new autoparts sales.
Tire and wheel sales and service
made up 75 to 80 percent of the busi-
ness, with the balance in auto repair.

4) At Rainier Tire Respondent sold
automotive goods and services to the
public, who were his customers.

5) Claimant Gover worked as
store manager for Respondent when
he was doing business as Rainier Tire.

6) Claimants Harkleroad, Jessen,
and Wilson worked for Respondent
when he was doing business as Rain-
ier Tire.
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7) In October 1988, Respondent
sold the Rainier Tire business — along
with his inventory, fixtures, equipment,
other assets including goodwill, and a
covenant not to compete — to Perform-
ance Tires. Performance Tires as-
sumed Respondent's business name,
and thereafter did business as Rainier
Tire & Auto Center, located at 75936
Rock Crest Street, Rainier, Oregon.
Respondent leased the building and
adjacent parking area to Performance
Tires for a ten year period with options
fo renew.

B) Performance Tires granted Re-
spondent a security interest in the
equipment and fixtures to secure pay-
ment of the asset sale price, and an
additional security interest in invenfory
to secure the payment of the inventory
sale price.

9) Respondent terminated the em-
ployment of all of his employees when
the sale of the business closed. The
sale agreement provided that "Seller
[Respondent] shall hold Buyer [Per-
formance Tires] harmless from any
claims made by Sellers employees
against Buyer relating to pre-closing
obligations of Seller.” Performance
Tires hired most of Respondents for-
mer employees.

10} Performance Tires, inc. was an
employer who engaged the personal
services of Claimant employees within
the State of Oregon.

11) Claimant Collins began work-
ing for Performance Tires in December
1988 as the service manager.

12) Claimant Gover worked for
Performance Tires as store manager
during the entire period that it did busi-
ness in Rainier,

13) Claimant Harlderoad worked
for Performance Tires as the assistant
manager, the same job he had done
for Respondent at Rainier Tire.

14) Claimant Hoard began working
for Performance Tires in March 1989
as a tire technician. He mounted, bak
anced, repaired, and installed tires on
customers vehicles. :

15) Claimant Jessen worked for
Performance Tires during the entire
period that it did business in Rainier.
He performed lube and oil services;
and worked as a mechanic.

16) Claimant Wilson worked for
Performance Tires as a tire technician.

17) Performance Tires employed
around seven employees. '

18) The Wage Claimants rendered
personal services in this state to an
employer, Performance Tires, Inc.,
who agreed to pay each Claimant at a
fixed rate. '

19) The Claimants had fixed-rate
biweekly wage agreements with Per-
formance Tires, Inc. as follows:

a. Gover $1,250
b. Harkleroad $ 900
¢. Hoard $ 450
d. Jessen $ 600
e. Wilson $ 625
f. Colling $1,000

20) Performance Tires offered the
following retait services: sold tires and

custom wheels; repaired, mounted, © o
balanced and installed tires; repaired =

exhaust systems; repaired and aligned

front ends; repaired brakes and sus- @

pensions; changed oil and ubricated

cars;, general auto repair, repaired.;

transmissions; and sold new autoparts.

Performance Tires offered "basically”

the same services and products as
Respondent had offered in the Rainier
Tire business.

21) Performance Tires used fire

“ mounting machines, tire balancers,
“front end alignment rack, exhaust rack,

a two-post fift, an oil rack, and another
rack. The racks were botted to the
floor. The equipment was the same
that Respondent, doing business as
Rainier Tire, had used.

22) Performance Tires sold goods
and services to the public, who were its
customers. It sold mostly Summit tires,
but also Cooper, Duniop, Kléber, B.F.
Goodrich, and other tires.

23} For around 45 days after it
bought Rainier Tire, Performance Tires
bought tires on credit from Respon-
denfs Pro Tire Distributors. Thereaf-
fer, Respondent stopped selling tires
on credit to Performance Tires be-
cause it had not paid its bills. Gover
usually had fo get tires from the Pro
Tire warehouse in Portland, not Rain-
ier, because the Porland warehouse
had staff who could accept Perform-
ance Tires' payment by check.

24) On three or four occasions dur-
ing February to April 1989, Perform-
ance Tires allowed Respondent to take
inventory from its business "in lieu of
payments” on its debis to Respondent.
The inventory removed was inventory
Performance Tires had bought from
Respondent. Respondent tock the in-
ventory to his Rainier and Portiand
warehouses. After that time, Perform-
ance Tires had little inventory to sell.

25) In March 1989, Performance
Tires had hundreds of tires in stock.
Between March and May 1989, inven-
tory of tires and other auto parts
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declined. During Aprl and May, Per-
formance Tires' main supplier was
California Tire, which sold mostly Sum-
mit brand tires. During April, Perform-
ance Tires was ordered to retumn
inventory to Califomia Tire to pay its
bill. Performance Tires was put on a
“cash only" basis by its suppliers; in
other words, Performance Tires had
no credit with its suppliers and could
only purchase products with cash. Be-
ginning around the first of May 1989,
Performance Tires had no new tires,
wheels, or other products in stock
When customers ordered tires or other
parts, an employee would travel to
Portland the next moming to buy the
products. Customers would returmn in
the aftemoon and purchase them.
Business dropped off tremendouisly.

26) Performance Tires ceased do-
ing business at the Rainier Tire & Auto
Center around May 31, 1989,

27) Claimants were not paid wages

for work performed by them for Per-
formance Tires, Inc. during the follow-

ing periods:
a. Gover May 19-31, 1989
b.Harlderoad May 1-31,1988
c. Hoard May 16-27, 1989
d. Jessen May 16-31, 1989
e. Wilson May 22 - 26, 1989
f. Collins May 1-31,1989

28) The amounts of unpaid wages
owed by Performance Tires, Inc. for
the periods in Finding of Fact 27 are as
follows:

a. Gover $1,250
b. Harkleroad $1,800
¢. Hoard $ 450
d. Jessen $ 600
e. Wilson $ 625
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f.  Collins $2,000

29) Performance Tires, Inc. faied
to pay the wages owed the Claimants
{set out in Finding of Fact 28) immedi-
ately upon termination of employment.

30) Claimants have been paid from
the Wage Security Fund in the follow-
ing amounts:

a. Gover $1,250
b. Harkieroad $1,800
¢. Hoad $ 450
d. Jessen $ 600
e. Wilson $ 625
f.  Collins $2,000

31) Respondent reentered the
Rainier Tire building the day after Per-
formance Tires closed its business.
There were up to 20 tires and wheels
scaltered around the store. The only
machinery and equipment in the build-
ing were those that were bolted down
or fixed to the huilding, such as tire ma-
chines, racks, and the alignment
machine.

32) Respondent contacted Har-
kleroad and Wilson to work for him.
Harkleroad helped Respondent find
people to work for him. Respondent
hired Harkleroad, Gover, and Wilson to
help remodel the Rainier Tire building.
Harlleroad's wage agreement with
Respondent was different than the
agreement he had with Performance
Tires. Gover reached a wage agree-
ment with Respondent for the period of
time the building was being remodeled,
and another wage agreement for em-
ployment after the business opened.

33) Respondent teld Gover to con-
tact Performance Tires' employees
about working for Respondent. Re-
spondent knew those men were un-

employed and were qualified for the
waork.

34) During the remodeling, the of-
fice, customer waiting room, and re-
strooms were relocated. One wall was
removed, and new counters, wall cov-

erings, and floors were installed in the

showroom and office areas. The serv-
ice bays were cleaned and repainted.
Some tire storage racks were rebuilt
The Rainier Tire sign was removed
and a Tire Liquidators sign was at
tached to the building. Respondent re-
stocked the building with auto supplies,
tires, and wheels. Some tires came
frorn Respondent's Pro Tire Distribu-
tors, but most came from the Cooper
fire factory. Around S0 percent of the
tires in stock were Cooper tires. New
computers and other office equipment
were brought in,

35) On June 198, 1989, Respon-
dent opened a business called Tire
Liquidators — Rainier (Tire Liquidators)
at 75936 Rock Crest Street, Rainier,
Oregon. Respondent ran advertise-
ments to inform the public that Tire Lig-
uidators was opening; no reference
was made to Performance Tires. Re-
spondent changed the name of the
business in part because he did not
want to become liable to Performance
Tires’ creditors.

36) Since 1987, Respondent had
operated another Tire Liquidators store
in Salem. The products and services
offered at Respondent's two Tire Liqui-
dators stores were the same.

37) When Respondent opened
Tire Liquidators, all six employees had
been Performance Tires employees.
Gover was involved with hiring. The
wage agreements that Respondent
reached with the employees were

based upon the agreements he had
with them at Rainier Tire, and upon
what they had eamed from Perform-

- ance Ties. He did not want the em-
/ ployees to take a cut in pay from what
" they had eamed from Performance
_ Tires.

38) Respondent was not aware

when he hired the Claimants that they

were owed wages by Performance
Tires.

39) Claimant Collins worked for
Respondent, doing business as Tire
Liquidators, as service manager.

40) Claimant Gover worked for Re-
spondent, doing business as Tire Lig-
uidators, as store manager.

41) Claimant Harkleroad worked
for Respondent, doing business as
Twe Liquidators, as assistant manager.

42) Clairmant Hoard worked for Re-
spondent, doing business as Tire Lig-
uidators, from June 1989 to October
1990.

43) Claimant Jessen worked for
Respondent, doing business as Tire
Liquidators, from June 1889 to Octo-
ber 1989.

44) Claimant Wilson worked for
Respondent, doing business as Tie
Liquidators, from June 1989 to Octo-
ber 1989. He did the same job (tire
technician) as he had done for Per-
formance Tires.

45) Respondent offered many of
the same products and services that
Performance Tires had, but did not re-
pair transmissions. He sold mainly
Cooper tires, but also B.F. Goodrich,
Dunlop, Kliéber, and other tires. Re-
spondent did not sell Summit tires, and
offered some different brand-name
wheels - and tires than Performance
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Tires had. The business repaired,
mounted, balanced, and installed tires,
offered lube and ol changes, and sold
auto parts and repair.

46) Respondents bookkeeping
practices were different than Perform-
ance Tires. Respondent did not as-
sume any of Performance Tires'
contractual obligations. No assets
were transferred from Performance
Tires fo Respondent's Tire Liquidator
business.

47) Respondent used the same tire
mounting machines, balancing ma-
chines, alignment machine, and racks
that Performance Ties had used.
That equipment stayed in the building
when Performance Tires left.

48) Respondent's customers were
the public.

49) Different retail tire stores may
carny simitar or different brands of tires.
Over time, stores change the brands of
products they camy.

50) Respondent was operating Tire
Liquidators in Rainier at the time of the
hearing in this case.

ULTIMATE FINDINGS OF FACT

1) During all imes material herein,
Respondent was a person who em-
ployed one or more persons in the
State of Oregon.

2) From 1984 to October 1988,
Respondent owned and operated a
business called Rainier Tire & Auto
Center in Rainier, Oregon. Respon-
dent owned the land and two metal
buildings at that location. In October
1988, Respondent sold the Rainier
Tire business, including the inventory,
other assets, and goodwill to Perform-
ance Tires, Inc. Performance Tires did
business as Rainier Tire & Auto
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Center. Performance Tires granted
Respondent a security interest in the
equipment, fixtures, and inventory to
secure the payment of the sale price.
Performance Tires hired most of Re-
spondents former employees, and
conducted essentially the same busi-
ness as Respondent had.

3} Performance Tires employed
the Claimants within the State of
Oregon.

4) Performance Tires ceased do-
ing busmness at the Rainier Tire & Auto
Center around May 31, 1989.

5) Performance Tires, inc. failed to
pay wages owed to the Claimants im-
mediately upon termination of employ-
ment in the following amounts:

a. Gover $1,250
b. Harkleroad $1.800
¢. Hoard $ 450
d. Jessen $ 600
e. Wilson $ 625
. Coliins $2,000

6} Claimants have been paid from
the Wage Security Fund in the follow-
ing amounts:

a. Gover $1.250
b. Harkleroad $1,800
c. Hoard $ 450
d. Jessen $ 600
e. Wilson $ 625
f  Coliins $2,000

7) Respondent repossessed the
Rainier Tire building the day after Per-
formance Tires closed its business.
After extensive remodeling of the build-
ing, on June 19, 1989, Respondent
opened a business called Tire Liquida-
tors at the same location. Respondent
operated the business using one of the
same suppliers {Pro Tire Distributor),

serviced the same market (the gene
public) with the same products
services {lire sales and service a
auto repair), and employed the same
employees (the Claimants) as Pe
formance Tires had. Respondent wa
stilt operating the business at the ti
of the hearing. In sum, Respondent
conducted essentially the same busi.
ness as his predecessor, Performance
Tires. :
CONCLUSIONS OF LAW
1) During all times material herein;
Respondent was an employer and
Ciaimants were employees subject to
the provisions of ORS 652110 to
652.200 and 652.310 to 652 405,

2} The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the.
Respondent herein. ORS 652.310 fo
652.405.

3) Prior to the commencement of
the contested case hearing, the Forum

informed the Respondent of his rights -
as required by ORS 183.413(2). The
Hearings Referee complied with ORS
183.415(7) by explaining the informa-
tion described therein to the partici-

pants at the start of the hearing.

4) Respondent is a "successor’
within the meaning of ORS 652.310(1), -
and therefore is subject to the provi-
sions of ORS 652.110 to 652.200 and
In the Malter of
Anita’s Flower & Boutique, 6 BOLI 258, -

652.310 to 652.405.

267-68 (1987),

5) Respondent, as a successor -
employer, is liable for Performance

Tires' failure to pay Claimants all
wages eamed and unpaid immediately
upon their termination from employ-
ment. ORS 652.140(1).

. 6) Under the facts and circum-
tances of this record, and according

“1o the law applicable to this matter, the

ommissioner of the Bureau of Labor

“and Industries may recover from Re-

pondent amounts paid to the Claim-

“ants from the Wage Security Fund.
. Subsection (2) of section 7, chapter
- 409, Oregon Laws 1985, as amended

by chapter 412, Oregon Laws 1987,
and chapter 554, Oregon Laws 1989,

OPINION
The issue in this case is whether

Respondent was a successor em-

ployer to Performance Tires and thus
liable for the Claimants' wages paid
from the Wage Security Fund.

ORS 652.310(1) defines, in pert-
nent part, "Employer” as
"any person who * * * engages
personal services of one or more
employees and includes any
producer-promoter, and any suc-
cessor to the business of any em-
ployer, or any lessee or purchaser
of any employer's business prop-
erty for the continuance of the
same business, so far as such
employer has not paid employees
in full”
Thus, an employer includes:
A) any producer-promoter; and
B) 1) any successor to the
business of any employer, so far
as such employer has not paid
employees in full, or
2) any lessee or purchaser
of any employer's business prop-
erly for the confinuance of the
same business, so far as such
employer has not paid employees
in full. '
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As the language of the statute
shows, a "successor" employer may
be "any successor to the business of
any employer,” or "any lessee or pur-
chaser of any employers business
property for the continuation of the
same business." That language clearly
recognizes two kinds of "successor”
employers. Anita’s Flowers, supra.

To decide whether an employer is
a "successor,” the test is whether it
conducts essentially the same busi-
ness as the predecessor did. The ele-
ments to look for include: the name or
identity of the business; its location; the
lapse of time between the previous op-
eration and the new operation; the
same or substantially the same work
force employed; the same product is
manufactured or the same service is
offered; and, the same machinery,
equipment, or methods of production
are used. Not every element needs to
be present to find an employerto be a
successor, the facts must be consid-
ered together to reach a decision.
Anita's Flowers, supra; and see
NLRB. v Jefferies Lithograph Co.,
752 F2d 459 (9th Cir 1985).

In brief, the evidence in this case
revealed the following facts, most of
which were undisputed. Respondent
sold the Rainier Tire business to Per-
formance Tires. Performance Tires
ran the business using the same busi-
ness name, at the same location, with-
out any lapse of time in its operation
during the change of ownership, using
most of Respondent's former employ-
ees, offering the same services that
Respondent had offered, and using the
same equipment that Respondent had
used. In other words, Performance
Tires conducted essentially the same
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business as Respondent had. Per-
formance Tires ran the business for
about eight months, but could not
make its payments. Respondent re-
possessed much of Performance
Tires' inventory, pursuant fo his secu-
rity interest.  Business dropped off, and
on May 31 Performance Tires walked
away from the business. Respondent
stepped in the next day, rehired sev-
eral of the same employees, and for
around 18 days remodeled the build-
ing. He then opened Tire Liquidators
on June 19 at the same location. He
employed the same workforce that
Performance Tires had employed. He
offered virtually the same services that
Performance Tires had offered, and
used much of the same equipment
that Performance Tires had used. The
Forum concludes from those facts that
Respondent conducted essentially the
same business as its predecessor,
Performance Tires, conducted.

Applying the facts found in this
case to the test described above, the
Forum has concluded, as a matter of
law, that Respondent was a "succes-
sor within the meaning of ORS
652.310(1).

Respondent argued that he never
purchased any assets or succeeded in
any interest of Performance Tires. He
argued that he opened Tire Liquidators
using his own assets and none of Per-
formance Tires', and that he never in-
tended to succeed to any interest or
assume any of Performance Tires'
obligations.

He relied, in part, on Nilsen v. Ben
Jacques Chevrolet Buick, Inc., 16 Or
App 552, 520 P2d 366 (1974). In that
case, a claimant was owed wages
from an employer that sold its assets to

Ben Jacques. Jacques then trans-
ferred those assets to Ben Jacques
Chevrolet Buick, inc., which thereafter
operated the auto dealership formerly
operated by the employer. The issue
in that case was whether the Bulk
Transfer Law (and the statute of fimita-
tions contained therein) applied to bar
the wage claim. The court held that it
did not, and said that, by "virtue of
ORS 652.310(1), one who succeeds
to the business of an employer who
had failed to pay his workman wages
due, assumes and becomes person-
ally obligated under the employment
contract” The court held that Ben Jac-
ques Chevrolet Buick, Inc. was a suc-
cessor to the business of the

employer.

Respondent apparently reads Ben
Jacques for the proposition that a sale
of assets is required in order to find
that "one who succeeds to the busi-
ness of an employer’ is a successor
empioyer under ORS 652.310(1). The

Forum finds no such requirement.

First, the statute defines "any les-

see or purchaser of any employer's
business property for the confinuation
of the same business” as an employer.
And second, the statute defines "any
successor to the business of any em-
ployer" as an employer. In order to
give meaning to both parts of the stat-
ute, it is reasonable to conclude that no
lease or purchase of assets is required
to find that "any successor to the busi-
ness of any employer” is a successor
employer. The court in Ben Jacques
found that Ben Jacques Chevrolet
Buick, Inc., who had purchased the
employer's assets from Jacques, was
a successor. Nothing in the case sug-
gests that a purchase of assets is

equired before successorship can be
,und. While a sale of assets is a fac-
r that can be considered when deter-
ining whether a business is a
ccessar, it is not a required element

. of the test, under ORS 652.310(1),
“with regard to “any successor to the
" pusiness of any employer” Accord-
 ingly, the Forum finds that the absence
of a purchase of assets is not determi-
“native in this case.

it is evident that Respondent be-

“lieved that his sale and lease agree-
‘ments with Performance Tires were
“breached. He repossessed the build-
7 ing and, in effect, the business. Al
"+ though evidence showed that Respon-
dent remodeled the building before re-
opening the business, changed the

business name (in part, in an attempt

to avoid assuming Performance Tires'
obligations), sold different brands of

tires, and had different bookkeeping
methods than Performance Tires had,
the Forum finds that, when all the facts
are considered together, he conducted
essentially the same business as Per-
formance Tires did.

Regarding Respondent's tack of in-
tent to succeed to any interest or to as-
sume any obligations of Performance
Tires, the Forum finds that a respon-
dent's intentions may be considered
when deciding the issue of successor-
ship; but, they will be considered along
with all of the other facts. It should be
noted that in cases like this — where a
seller of a business regains posses-
sion of it when a buyer walks away,
and the seller then continues to oper-
ate essentially the same business —
the seller's intention to avoid the liabili-
ties of the buyer will carry little weight
with regard to the issue of
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successorship. As the Agency argued
at hearing, a buyer and a seller of a
business are in a position, as they ne-
gotiate the terms of their contract, to
protect themselves from unforeseen
events rising from their deal. Employ-
ees cannot protect themselves. The
legislature, in ORS 652.310(1), ex-
pressed the public policy of protecting
employees, and decided to hold suc-
cessor employers liable for the unpaid
wages of a predecessor's employees.
In this case, Respondent's intention fo
avoid that liability is not determinative.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332 and subsection
(2) of section 7, chapter 409, Oregon
Laws 1885, as amended, the Commis-
sioner of the Bureau of Labor and In-
dustries hereby orders Steven W.
Brown to deliver to the Business Office
of the Bureau of Labor and Industries,
305 State Office Building, 1400 SW
Fith Avenue, PO Box 800, Porland,
Oregon 97207-0800, the following:

A certified check payable to the Bu-
reau of Labor and Industries — Wage
Security Fund in the amount of SIX
THOUSAND SEVEN HUNDRED
TWENTY FIVE DOLLARS ($6,725),
representing $6,725 in gross eamed
wages that were paid to Claimants
Collins, Gover, Harkleroad, Hoard,
‘Jessen, and Wilson from the Wage
Security Fund; plus interest at the rate
of nine percent per year on the sum of
$6,725 from the date the Final Order is
issued until paid.
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In the Matter of Having fully considered the entj
MIGUEL ESPINOZA, record in this matter, |, Mary Wen
tath Roberts, Commissioner of the Buresy
dba Mand LE Refo “’ of Labor and Industries, hereby mg|
Respondent.

Case Number 09-92
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 3, 1991.

SYNOPSIS

Where Respondent, a farm labor
confractor, employed workers in refor-
estation without having a valid farm la-
bor contractor license, employed more
workers than allowed while he had an
"exempt” icense, and failed to file certi-
fied payroll records as required, the
Commissioner determined that the vio-
lations reflected adversely on Respon-
dents character, competence, and
refiability, and denied him a license to
act as a farm labor confractor. ORS
658.405(1)(d), 658.410(1); 658.415(1),
{3), 658.417(1), (3), 658.418(1), (2),
(3). 658420, OAR 839-15-130(14),
(15); 839-15-145(1}4g); 839-15-300;
839-15-520(1)(k), (3)(a), (4); and 839-
30-070(6).

The above-entitied matter came on
regularly before Douglas A. McKean,
designated as Hearings Referee by
Mary Wendy Roberts, Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. Lee Bercot,
Case Presenter for the Wage and
Hour Division of the Bureau of Labor
and Industries (the Agency), appeared
on behalf of the Agency. Miguel Espi-
noza {Respondent) represented
himseif.

the following Findings of Fact (Proce.

dural and on the Merits), Conclusio
of Law, Opinion, and Order. :

FINDINGS OF FACT ~
PROCEDURAL

1) On June 20, 1991, the Agency
issuied a "Notice of Proposed Denial
Farm Labor Contractor License” to Re-
spondent. The notice informed R
spondent that the Agency intended

deny his application for a farm labor
contracior's license. The notice cited
the following bases for the denial: (1)

acting as a farm labor contractor with:

out a vaiid ficense; (2) acting as a fam’
labor contractor without having ob-

tained a full, un-exempt license; and

{(3) failing to provide to the Commis-
sioner certified true copies of ali payroll
records for work performed in reforest-:

ation.

2) On August 22, 1991, the

Agency received Respondent's timely
request for a hearing on the Agency's
intended action, and Respondent’s an-

swer to the notice. In his answer, Re-.
spondent admitted the first two bases:

noted above in Finding of Fact number
1, and claimed mitigating factors. Re-
garding the third basis for denial, Re-
spondent said that he did not under-
stand the requirement to provide certi-
fied payrolls as required, and when he
became aware of the requirement, he

employed a bookkeeper and payroll
records were completed. Records
to Respondents

were attached
answer.

. 3) On August 28, 1991, the
ency requested a hearing from the
earings Unit

4) Along with its request for a
earing, the Agency filed a motion for
ummary judgment, with appendices.

5) On September 6, 1991, the
earings Unit issued to Respondent

“and the Agency a "Notice of Hearing,"
“which set forth the ime and place of
. the requesfed hearing and the desig-
 nated Hearings Referee. With the
- hearing notice, the Hearings Unit sent
“to Respondent a "Notice of Contested

Case Rights and Procedures™ contain-
ing the information required by ORS
183.413, and a complete copy of the
Agency's administrative rules regard-

- ing the contested case process — QAR

839-30-020 through 839-30-200.

6) On September 10, 1991, the
Hearings Referee wrote a letter to the
Respondent regarding the motion for
summarty judgment, and required his
response to the motion by September
30, 1991. As of October 16, 1991, Re-
spondent had not responded.

7) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on Oclober 17, 1991. Excep-
tions, if any, were to be filed by Octo-
ber 28, 1991. No exceptions were
received.

FINDINGS OF FACT - THE MERITS

1) Between March 14 and April
25, 1991, Respondent empioyed
forestation workers to labor upon Bu-
reau of Land Management Contract
No. H110-P-1-5011 in the Medford dis-
trict, when at all material tmes, Re-
spondent did not possess a valid famm
tabor contractor license with a foresta-
tion indorsement.
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2) Between April 25 fo on ar about
June 1, 1991, Respondent possessed
an "exempf’ reforestation license. He
employed more than two workers to
assist in work performed upon Bureau
of Land Management Confract Nos,
H952-C-1-2041 and H110-P-1-5031,
reforestation contracts in the Medford
district.

3) Between on or about March 14
and June 1, 1991, Respondent pro-
vided crews to perform reforestation
labor on Bureau of Land Managerrent
Contract Nos. H110-P-1-5011, H952-
C-1-2041, and H110-P-1-5031. Re-
spondent did not provide to the Com-
missioner at least once every 35 days
certified true copies of all payroll re-
cords for work done as a farm labor
contractor when he paid employees
directly.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industies of the
State of Oregon has jurisdiction over
the subject matter and of Respondent
herein.

2) By acting as a fanm labor con-
tractor with regard to the forestation or
reforestation of lands without a valid -
cense issued to him by the Commis-
sioner, Respondent violated ORS
658.410(1), 658.415(1), and 658417
(1).

3) By acting as a farm labor con-
fractor engaged in the forestation or re-
forestation of lands, with an exemption
from the Commissioner from the provi-
sions of ORS 658.415(3) and 658.417
(3), and by employing more than two
individuals in the performance of work
on contracts performed in the license
year, Respondent violated ORS
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658.418(3), 658.415(3), and 658.417
3).

4) By failing to provide to the Com-
missioner a cerlified true copy of all
payroll records for work done as a farm
labor confractor when he paid employ-
ees direcly, Respondent violated ORS
658.417(3) and OAR 839-15-300.

5) Under the facts and circum-
stances of this record, and according
to the law applicable in this matter, the
Cormmissioner of the Bureau of Labor
and Industries has the authority to and
may deny a license to Respondent to
act as a farm/forest labor contractor.

OPINION

Pursuant to OAR 839-30-070(6),
the Agency filed a motion for summary
judgment on its Notice of Proposed
Denial of a Farm Labor Contractor Li-
cense. It asserted that no issue of
genuine fact existed and the Agency
was entitled to judgment as a matter of
law as to the violations afleged in the
charging document. Subsection (c) of
OAR 839-30-070{6) provides that,
where the Hearings Referee recom-
mends that the motion for summary
judgment be granted, the recommen-
dation shall be in the foom of a Pro-
posed Order, and the procedure
established for issuing Proposed Or-
ders shall be followed. This Order
grants the Agency's motion and has
been issued according to that
procedure.

Respondent expressly admitted
that he acted as a contractor without a
valid license issued by the Commis-
sioner, and he expressly admitted that
he employed more than two workers
on contracts when he had an "exempt*
license,. He admitted, in effect, his

failure to provide certified payrolls t
the Commissioner at least once eve
35 days as required by claiming h
"did not understand the requirement,
and when he "became aware of thi
requirement, after he was served with

the Notice herein, he' located a book-
keeper" and completed payrofl re-
cords, which he attached to his.
answer. Respondent claimed a num-

ber of mitigating factors.
ORS 658.410(1) provides in part:

"[N]o person shall act as a farm
{abor contractor without a valid §i- |
cense in the person's possession |

issued to the person by the Com-

missioner of the Bureau of Labor
No person shall -

and Industries.
act as a faim labor contractor with
regand to the forestation or refores
tation of lands unless the person
possesses a valid farm labor con-
tractor's license with the indorse-
ment  required by ORS
658.417(1)."

ORS 658.415(1) provides in part:

"No person shall act as a farm
labor contractor unless the person
has first been licensed by the com-
missioner pursuant to ORS
658.405 to 658,503 and 658.830."

ORS 658.417 provides in part

"In addition to the reguiation
otherwise imposed upon fam la-
bor contractors pursuant to ORS
658.405 to 658.503 and 658.830,
a person who acts as a farm labor
contractor with regard to the fores-
tation or reforestation of lands
shall;

"(1) Obtain a special indorse-
ment from the Commissioner of
the Bureau of Labor and industries

on the license required by ORS
£58.410 that authorizes the person
to act as a farm labor contractor
with regard to the forestation or re-
forestation of lands."

pased upon his own admissions, Re-
spondent violated ORS 658.410(1),

656.415(1), and 658.417(1) by acting

as a contractor without a valid license
and indorsement.
ORS 658.418 provides:

"Upon written application from
a farm labor contractor engaged in
forestation or reforestation of
lands, the Commissioner of the
Bureau of Labor and Industries
may exempt the farm labor con-
tractor from the provisions of ORS
658.415(3) and 658.417(3) for the
license year if the commissioner
finds that the farm {abor contractor
meets all of the following
requirements:

(1) The farm labor contractor
aperates as a sole proprietor.

“(2) The farm labor contractor
engages in forestation or refores-
tation activities pursuant to con-
tracts for less than $25,000.

“(3) The farm labor contractor
employs two or less individuals in
the performance of work on all
contracts performed in the license
year."

ORS 658.415(3) provides:

"Each appticant shall submit
with the application and shali con-
tinuously maintain thereafter, until
excused, proof of financial ability to
promptly pay the wages of em-
ployees and other obligations
specified in this section. The proof
required in this subsection shall be

in the form of a corporate surety
bond of a company licensed to do
such business in Oregon, a cash
deposit or a deposit the equivalent
of cash. ** ™

ORS 658.417 provides in part:

“In addiion to the regulation
otherwise imposed upon farm la-
bor contractors pursuant to ORS
658.405 to 658.503 and 658.830,
a person who acts as a farm labor
contractor with regard to the fores-
tation or reforestation of lands
shall:

" w

"(3) Provide to the Commis-
sioner of the Bureau of Labor and
Industries a certified true copy of
all payroll records for work done as
a famm labor contractor when the
contracicr pays employees di-
rectly. The records shall be sub-
mitted in such form and at such
times and shall contain such infor-
mation as the commissioner, by
rule, may prescribe.”

Based upon his admission that he em-
ployed more than two employees at a
ime that he possessed an “exempt’
license, Respondent viclated ORS
658.418(3). Having lost the exemp-
tion, Respondent was required to com-
ply with ORS 658.415(3) and 658.417
(3). Again, based on his admission
that he did not provide certified payrolls
to the Commissioner, Respondent vio-
lated ORS 658 .417(3).

In his answer, Respondent claimed
mitigating circumstances.  First, he
claimed that he "originally only worked
small projects with his family.” In cer-
tain circumstances, the definition of
“faim labor contractor” does not
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include an individual who performs
work, other than recruiing, supplying,
soliciting, or employing workers to per-
form labor for another, alcne or only
with the assistance of the individual's
spouse, son, daughter, brother, sister,
mother, or father. ORS 658.405(1)(d);
OAR 838-16-130(14) and (15). As
such, Respondent would be "exempt”
from the requirements of the law.
However, with regard to the confracts
at issue in this case, Respondent's re-
cords submitted with his answer show
that he employed workers that were
not members of his family. Thus, the
family "exemption" described above
did not apply o Respondent at imes
material here, The fact that Respon-
dent may have once been exempt
does not mitigate his failure to obtain a
license when he began employing
non-family members.

Respondent next claimed that
“when he was given a lamge coniract
by BLM, it became critical to meet the
contract deadline for work being com-
pleted. This necessitated hiring some
non-family workers." The Commis-
sioner has previously found that the ur-
gencies of contract bidding or
completion do not excuse a failure to
obtair a license before acting as a con-
tractor. See, for example, in the Matter
of Efim Zyryanoff, 9 BOLI 82, 86, 88
(1880). Neither do such urgencies
mitigate such a failure. As the Agency
argued in its motion, such urgencies
“can never mitigate a violation, other-
wise it will act as [an] incentive to vio-
fate the law simply by Applicants
undertaking 'time pressure’ contracts
at times they are unlicensed then
pleading mitigation, an absurd result”
The law and the Agency provide a

Citeas 10 BOUI 96 (1991).

process for issuing temporary licen
quickly to accommodate such situ
tions. See ORS 658.425, OAR 839.
15-150.

Respondent next claimed BLM e
ployees were pleased with Respon
dent's progress on and completion: o
his confracts, and they never men:
tioned that he was working "illegally®
He claimed that he "misunderstood
BLM's acquiescence in his work as ap-
proval from the Bureau of Labor angd
industries, a totally separate entity"
While | understand Respondent's posi:
tion, this Forum can not give mitigating
weight to such a misunderstanding:
When Respondent got into the farm ia-
bor contractor business, he had a duty
to find out what the legal requirements
were for engaging in it. His ignorance
of the law does not excuse or mitigate
the violations. In the Matler of Francis
Kau, 7 BOLI 45, 54 (1987).

With regard to his failure to submit
certified payrolls, Respondent claimed
he did not understand those require-
ments or how to complete payroll re-
cords. Again, such ignorance does not
mitigate the violation. Kau, id. He
claims that when he became aware of
the requirements, which was after he

received the Notice of Proposed Denial -
of Farm Labor Contractor License, he
hired a bookkeeper, completed the
payrofl records, and submitted them
Absent other facts, -
the Forum would find that, where a
confractor prepares and submits certi- -
fied payroll records promptly after dis- -
covering he or she was so required (as |
here, where Respondent lost his ex-

with his answer.

emption under ORS 658.418), that ac-
tion would mitigate a violation of failing
to file them on time. But the Forum

kes official notice that applicants for
censes receive copies of the pertinent
tatutes and rules, and swear on the

- gpplication that they will conduct their
_farm labor contractor business in ac-
cordance with those regulations. Ac-
_cordingly, !
‘Respondent became aware of the
‘payroll submission requirements only
“after he received the notice in this case
“charging him with violations of the
“regulations. Confrary tc Respondent's
“position, | find that his claim aggra-

cannot believe that

vates the violation, in that it reflects
badly on his competence fto conduct

- operations as a farm labor contractor.

Finally, as a mitigating factor, Re-
spondent claims that he only employed
family members from April 1 to 5
1991. Since the Agency's charge cov-

"ers the period of March 14 to June 1,

1991, the short period that Respondent
claims fo have only employed family
members is of litle consequence.
Even if Respondent was exempt from
ficensing for that five day period, he
was required to be licensed during
times before and after, and o be sub-
mitting cerlified payrolls during those
times. | find no mitigation in Respon-
dent's last claim.

ORS 658.420 provides that the
Commissioner shall conduct an inves-
tigation of each applicant's character,
competence, and reliability, and of any
other matter relating to the manner and
method by which the applicant pro-
poses fo conduct and has conducted
operations as a farm labor contractor.
The Commissioner shall issue a ¥-
cense if she is satisfied as to the appli-
cants character, competence, and
reliability.
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In making that determination, the
Commissioner considers whether a
person has violated any provision of
ORS 658405 to 658485 QAR
839-15-145(1)(g),  839-15-520(3)a).
Here, Respondent has viclated several
of those provisions. Acting as a farm
labor confractor without a license is a
violation that the Commissioner con-
siders to be of such magnitude and se-
riousness that she may proposed to
deny a license applicaton. OAR
839-15-520(1){(k).

Based upon the whole record of
this matter, the Forum is not satisfied
as fo Respondent's character, compe-
tence, and refiability, and finds him unfit
to act as a famm or forest labor contrac-
tor. The Order below is a proper dis-
position of his application for a license.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.405 to 658.503, |, the
Commissioner of the Bureau of Labor
and Industries, hereby deny MIGUEL
ESPINOZA a license to act as a fam
or forest labor contractor, effective on
the date of the Final Order. MIGUEL
ESPINOZA is prevented from reapply-
ing for a license for a period of three
years from the date of denial, in accor-
dance with ORS 658.415(1)(c) and
OAR 839-15-520(4).
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In the Matter of protections of religious freedom a
JAMES MELTEBEKE, free speech. The Commission
_— awarded Complainant $3,000 for his
Painting Contractor, mental sufflering. ORS 659.020(2
Respondent.

Case Number 29-80
Amended Final Order of
the Commissioner
Mary Wendy Roberts
{ssued February 4, 1992

SYNOPSIS

Respondent repeatedly told Com-
plainant that he was a sinner and was
going to hell because he was not at-
tending church and was sleeping with
his fiancée. Respondent told Com-
plainant that he had to be a good
Christian to be a good employee, and
that Respondent wanted to work with a
Christian. Respondent repeatedly in-
vited Complainant to attend his church.
Respondents comments were di-
rected at Complainant because of
Complainant's religious beliefs, were
unwelcome to Complainant, were suffi-
ciently pervasive so as to alter the con-
ditions of employment, and had the
effect of creating an intimidating and
offensive working environment The
Commissioner held that Respondent's
actions constituted religious harass-
ment, in violation of ORS 659.030
(13b), and rejected Respondent's ar-
gument that an element of proof in the
test for religious harassment is that he
knew or should have known that his
actions were creating an intimidating,
hoslile, or offensive work environment.
The Commissioner also rejected Re-
spondents defenses based on the
Oregon and federal constitutions'

669.030(1)(b); OAR 839-07-555.

The ahove-entitied matter came on

regularly for hearing before Douglas
McKean,

Commissioner of the Bureau of Lal

and Industries for the State of Oregon.

The hearing was held on April 24 and

25, 1990, in Room 311 of the State Of
fice Buiiding, 1400 SW Fifth Avenue,
Portland, Oregon. Linda Lohr, Case:
Presenter with the Quality Assurance’
Unit of the Civil Rights Division of the
Bureau of Labor and Industries (the
Agency), presented a Summary of the:

Case for the Agency, argued Agency
policy and the facts, examined wit-
nesses, and introduced documents.
Donald W. Katzenberger (Complain-
ant) was present throughout the hear-
ing and was not represented by
counsel. Kelly E. Ford, Attomey at
Law, appeared on behalf of James
Victor Meltebeke (Respondent), pre-
sented a Summary of the Case, ar
gued the law and facts, made

objections and motions, and examined

withesses. Mr. Meltebeke was present
throughout the hearing.

The Agency called the following
witnesses (in alphabetical order). Com-
plainant, Toni Katzenberger, Com-

plainant's wife; Linda M. McConn-
aughy, Complainants mother; and
David Wright, Senior investigator with
the Agency.

Respondent called the following
witnesses (in alphabetical order); Hugh
Barton, an evangelist at Respondent's

designated as Hearings.
Referee by Mary Wendy Roberts;

: Jeff Hood, Respondent's step-
n : and former employee; Ben
squith, Pastor; and Respondent

n February 4, 1991, the Commis-
jorier of the Bureau of Labor and In-
sties issued Findings of Fact,
mate Findings of Fact, Conclusions
‘Law, Opinion, and Order in this mat-
Thereafter, Respondent herein pe-
ed the Court of Appeals for

Judicial Review of the Commissioner's
February 4, 1991, decision.

Subse-
uent to Respondent's filing of the peti-
tion for review and prior to the date set
r hearing thereof, the Commissioner
filed with the Court of Appeals a with-
rawal of the original decision in this

“matter for the purpose of reconsidera-

on pursuant to ORS 183.482(6) and
was granted a pericd of time within

“which to affirm, modify, or reverse said
-decision.
‘intent to more fully address Respon-
“dents cbjections to the harassment
_ .’ analysis applied in this case.

it was the Commissioner's

Having fully considered the entire

" record in this matter, |, Mary Wendy
" Roberts, Commissioner of the Bureau

of Labor and Industries, hereby make
the following Findings of Fact {Proce-
dural and on the Merits), Utimate Find-
ings of Fact, Conclusions of Law,
Amended Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On September 6, 1988, Com-
plainant Donald W. Katzenberger filed
a verified complaint with the Civil
Rights Division of the Bureau of Labor
and Industries alleging he was the vic-
tim of an unlawful employment practice
of Respondent.
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2) The Agency conducted an in-
vestigation and found substantial evi-
dence of an unlawful employment
practice on the part of Respondent.
Attempts to resolve the maitter by con-
ference, conciliation, and persuasmn
were unsuccessful.

3) On February 14, 1990, the
Agency prepared and duly served on
Respondent Specific Charges which
alleged that Respondent had discrimi-
nated against Complainant on the ba-
sis of refigion. The Specific Charges
alleged that Respondent's action vio-
lated ORS 659.030.

4} With the Specific Chamges, the
Forum served on Respondent the fol-
lowing: a) a Notice of Hearing setting
forth the time and place of the hearing
in this matter; b) a Notice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183.413; ¢) a complete copy of the
Agency's administrative rules regard-
ing the contested case process; and d)
a separate copy of the specific admin-
istrative nile regarding responsive
pleadings.

5) On March 1, 1990, Respon-
dents attomey called the Hearings
Unit to request an extension of time in
which to file an answer. The Hearings
Referee granted an extension of 10
days.

6) On March 8, 1990, Respondent
filed an answer in which he denied the
allegation mentioned above in the Spe-
cific Charges and stated numerous af-
fimative defenses.

7} Pursuant to OAR 839-30-071,

the Agency and Respondent each filed
a Summary of the Case.
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8) A pre-hearing conference was
held on April 24, 1990, at which time
the Agency and Respondent stipulated
to certain facts. Those facts were read
into the record by the Hearings Refe-
ree at the beginning of the hearing.

9) At the commencement of the
hearing, the attorney for Respondent
stated that he had read the Notice of
Contested Case Rights and Proce-
dures and had no questions about it

10} Pursuant to ORS 183.415(7),
the Agency and Respondent were ver-
bally advised by the Hearings Referee
of the issues to be addressed, the mat-
ters o be proved, and the procedures
goveming the conduct of the hearing.

11) Before opening statements,
Respondent moved fo dismiss the
Specific Charges because they failed
to state ultimate facts sufficient to con-
stitute a claim for refief under Oregon
law. Specifically, Respondent said that
the Agency failed to allege that Re-
spondent knew or should have known
that his conduct was unweicome by
Complainant and created an intimidat-

ing, hostile, and offensive working:

envionment in violation of ORS
659.030. The Hearings Referee de-
nied the motion, rufing that Respon-
dent'’s knowledge was not an uitimate
fact.

12) Pursuant to QAR 839-30-155,
the Hearings Referee requested post-
hearing briefs from Respondent and
the Agency. The record of the hearing
was left open untl May 4, 19590, for
those briefs. Respondent submitted a
imely brief, which is hereby admitted
to the record.

13) The Proposed Onrder, which in-
cluded an Exceptions Notice, was

issued on June 19, 1980. The Heg
ings Unit received Respondent's time
exceptions on July 12, 1980. Exts
sions of time were allowed for iss
ance of the Proposed Order and the.
exceptions. Respondent's exceptions.
are addressed throughout this Finat
Order.

FINDINGS OF FACT ~ THE MERITS

1) At all ttimes material, Respon:
dent operated a sole proprietorship.
painting business in St Helens, Ora.
gon, and was an employer in this state:
utilizing the personal services of one
more employees, subject to the provi-
sions of ORS 659.010 to 659.435. '

2} Ben Jaquith, a Pastor at West-
gate Baptist Church in Tigard, believes
the Bible teaches that :

“we have a responsibility to tell oth-;
ers about God, tell others about.
the truths that God has given in
the word of God, and are central
truths. * * * A Chrstian, then,
would have a responsibility, as well
as a privilege, to share the good
news of the fact that we can have
forgiveness for our sins. And a
Christian's responsibiiity is to share
those truths as a way of life. ***
[It's] a direct commandment, found
in a number of places — Matthew
Chapter 28, verses 19 through 20;
Mark Chapter 16; scattered |
throughout the Book of Acts.
There are references to the nature

the process of sharing the Christian
faith with non-Christians. Being an
_evangelist “is a direct command of
God to every Christian, whether lay or
clergy ** ™" The Scriptures do not de-
Jineate times to witness and times not
to witness. Jaquith believes that wit-
essing is a way of life, and a person
‘should do it on and off the job “out of
:obedience to Scripture.”
3) Evangelistic Christians, rather
than the people they contact, usually
initiate discussions about refigion. The
responses of persons contacted vary
_from interest and receptivity to "intense
antagonism." A common response is
something ke "Not now, maybe later.”
“They're often seemingly disturbed” by
the discussion. The evangelist is
= “touching the very nerve center of the
‘person's being." At times, evangelists
believe it is appropriate to point out
that, based on elements of a person's
life style, "they are a sinner." Even af-
ter a person's response indicates no
interest or desire to receive the evan-
gelists message, "given the mandate
of Scripture,” the evangelist has a high
duty to contact the person again "in an
appropriate manner.” An evangelistic
employer has a "mandate” to continue
fo witness to an employee who has

nessing. Some people become inter-
ested in the evangelist's message after
repeated contacts. In his contacts with

; = non-Christians, Pastor Jaquith made it
of Christians directly sharing their - | g practice to invite them to church.
faith and being commanded of

O o 4) At all times material, Hugh Bar-
God fo share thei faith, out of con- . ton was an evangelist and the compo-

cem and regard for the etemal | . -
state of others " rate president of the church that

" e L Respondent attended, The Church at
The terms “evangelism,” "witnessing, 295 S. 18th, St Helens. The basics of
and “soul winning" appropriately label his faith include that the Bible is the

shown disinterest in the employer's wit-
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inspired word of God, and so all beliefs
and practices must come from the
Scriptures.
"We are commanded in Matthew
28:18 to go into all the world and
preach the Gospel. * * * There-
fore, the mandate from God is to
preach.”
In his church Mr. Barton preaches that
people "to be faithful to God, to make it
to heaven and aveid helt, must be
speaking the word." He believes Re-
spondent is commanded by God to
preach. If Respondent did not preach,
"he would be lost"” under Mr. Barton's
understanding of Scripture. "On a
practical basis, we do choose" the time
and place to witness. "There is a
sense of when it's right and when it's
wrong” to preach. Reganding "a per-
son that | think there's hope for, there's
no limit* on when, how, and where Mr,
Barton would talk to that person about
religion. Based on Acts Chapter 8, Mr.
Barton believes that

"in onder to be faithful to Christ and
to be saved, [the Aposties] had to
keep speaking whether they were
charged by religious or civil author-
ity. They must keep preaching the
Gospel, It doesn't give any justifi-
cation for disobeying other laws,
but * * * the things that God has
spoken on must be done. * **
"We must obey God rather than
men.' When it comes fo speaking
our faith, we have no choice but to
speak under any and all circum-
stances."

"Any and all circumstances” includes
when "an individual doesn't want to
hear” Mr. Barton calls sharing the
Gospel "preaching,” "testimony or testi-
fying," and "witnessing.” He does not
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believe in converting people to his faith
against their wills. He believes Chris-
tians are commanded to go to church.
He has no financial motive for
witnessing.

5) Mr. Barton has witnessed fo
thousands of people. He usually starts
the wilnessing conversation with
non-Christians., ,

"We would have no church if we

waited for others to iniiate the dis-

cussion. We would have no
church if we only pursued those
who expressed interest.  There
woeuld be no church in St Helens.
{ suspect there would be no
“church in the world."

6) Mr. Barton believes it is no sig-
nal to stop preaching when a person
indicates no interest.

"We've had everything, even hos-
tile reactions, where people have
been converted. But | think that
the thing that you have to deter-
mine is whether it's truly this per-
son's conviction and desire, and
that's a subjective call. Sometimes
you guess wrong and you have
somebody that is angry at you af-
ter that, and sometimes you're cor-
rect. * * * The response at the
time doesn't tell what the future will
be. *** Nobody would ever be
persuaded * * * if you quit just be-
cause of a lack of appearance of
interest "

7} Nomally, witnessing is done in
a "sensitive" way, however, when an
evangelist knows that someone

"Is in danger of etemal punish-

ment, the penally is so severe that,

in order to try to help them be

saved, | would wam them. Just as

altend church.

if the building were on fire, I'd ry

in and not be quite as polite as |
would at other times. Sometimes

there's a need to kind of shock

pecple into a situation df_':

realization.”

8) Around 1583,

28:18-20 mandates that he withess

"o all the world. And that's * * *

wherever each of us lives, that's
our world. And my painting busi-
ness takes a lot of my time."

in the last seven years, Respondent
"always" talked to his employees about
refigion and invited them to church. He
felt a duty, as a Christian, to witness to
his employees and encourage them to

"When | go into the bank i talk to
the teller about Jesus Christ and

invite them to church. When I go =
pay a bill | talk to the person that | =
pay abill to. | feel | have that right.

I go to a lawyer, | tell him. Igotoa
doctor, | tell him. And | don't see

anything wrong with that. | mean
they can take it or leave it Thats

up to them. But | plant the seed.
And that's what we're mandated to
do."

"And if | see someone living in
what | know is sin — cause the Bi-
ble directly says, hey, the only bed
that is sanctified is the marriage
bed, no other, any other is sin —
so, when | see that | just tefl them,
hey, you're going to hell the way
you're going. And the only way to

Respondent
started attending The Church at 295 S
18th, St. Helens. Respondent agreed.
with the religious beliefs expressed by
Mr. Barton. See Findings of Fact 4 to
7. Respondent believes that Matthew

. get right is come to church, leam
- the word, and then you'll see what
you have to do * * * to make
changes in your fife to become a
Christian and be saved, not go to
hell”

"l want them to be saved, | don't
~ want them to be lost. So, | want to

warn them."

‘Respondent believes, based on He-
brews 10:25, that Christians are man-

ated to attend church on Sundays.

9) Complainant was employed by
espondent as a painter between

“June 27 and July 27, 1988,

10) Complainant was age 22 at the

‘tme of hearing. He had completed

tenth grade in 1984, Complainant has
a leaming disabilty. ARer leaving
'school, but before working for Respon-

: dent, Complainant worked for his fa-
- ther on a commercial fishing boat in
" Maska. Later he worked at a fruit
‘stand in Washington, where he lived

with his mother. After that and until
1986, Complainant was unemployed
and moved back and forth between his
mother in Washington and his father in
Alaska. During 1986, Complainant
again-worked for his father on the fish-
ing boat. In December 1986, he en-
rofled in a Job Comps program in
Oregon for one and one-half years,
leaming the painting trade. While in
the Job Corps, Complainant was is-
sued Bibles and he would “just throw
them in the garbage. 1 didrn't wart to
mess with it" He was a "loner.”

11) During times matenal, Com-
plainant lived in St Helens with his
mother, his stepfather, a brother, and
his fiancée (now his wife), Toni Katzen-
berger. He had recently moved to St
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Helens and thought it was difficult to
find a job there. Complainant mamied
Toni Katzenberger after the period of
his employment with Respondent.

12) During times materiai, Com-
plainant did not go to church. He at-
tended Sunday school when he was
"very litte" and went to kindergarten in
a church. He sometimes went to
church on Christmas Eve with his
mother. He had not gone to church
regularly since he was in kindergarten.

13) Complainants job duties in-
cluded preparation work, sanding,
painting, and clean-up.

14) Complainant was very enthusi-
astic about going to work for Respon-
dent because it was his first job after
completing the Job Corps training.

15) Respondent was Complain-
ant's direct supervisor.

16) Respondent worked near
Complainant from four to eight hours
per day. :

17} Respondent did not say any-
thing to Complainant about religion
when he hired Complainant.

18) Two days after Complainant
was hired, Respondent asked Com-
piainant if he went to church. Com-
plainant responded "no." Respondent
told Complainant he should go to
church and asked him if he wanted to
go. Complainant said, "l can't make it
* * * and I'd think about it" Respon-
dent gave Complainant a business
card from Respondents church that
showed the address and times of serv-
ices, and he invited Complainant to al-
tend a service at 7 ovtlock that
evening. Complainant said that he
could not make it
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19) Respondenfs church held
prayer meetings every Wednesday
night Each Wednesday, Respondent
told Complainant about the prayer
meetings and invited him to come.
The church held two services on Sun-
days. Each Friday, Respondent in-
vited Complainant to come to church
on the following Sunday. Respondent
nvited Complaihant to church a total of
eight times during the month of his em-
ployment. Complainant repeatedly told
Respondent that he could not make it
{o church, and he would think about it
Complainant never attended the
church,

20) Respondent told Complainant
that he had to be a good Christian to
be a good painter and that he should
go to church to be a goed painter. He
lold Complainant that

“we worked in people's homes, in-
side repainting, and | want some-
body that's a Christian person * * *
with me that wouldnt be stealing
stuff * * *"

Respondent told Complainant that he
was a sinner because he did not go to
church. Respondent said there were
two places Complainant could go,
heaven and hell, and Complainant was
going to hell because he did not go to
church.  Respondent said this often
enough 1o “bug" Complainant and
make him "very uncomforiable." Re-
spondent never expected Complainant
{o go fo church.

21} At Longfellows inn, where Re-
spondent and Complainant were paint-
ing, Respondent asked Complainant if
he was sleeping in the same bed with
his fiancée, Toni. When Complainant
said "yes," Respondent said that Com-
plainant and Toni were sinners and

were going to hell because they shoijig
be maried and they did not go:
church.

22) A few days after Complain
started working for Respondent, Tg
Katzenberger amrived to pick up Com
plainant at Longfetiows Inn. While she
was waiting in the parking lot, Respo
dent walked over to her, introduced
himself, and asked her if she 3
Complainant were going to church with.
him that Wednesday might She told:
him that they could not come because
they already had plans. Respondent
told her that there are two places

"you don't say that to your boss. |
mean, at least | don't"

") told him | couldn't make it all the
time. He should have got the hint,
and | ain't a rude person that telis
“someone that's his religion, that's
not mine."

Complainant thought his job might be
.affected by his unwillingness to go to
_church.
26) if Complainant had told Re-
-gpondent to quit asking him to attend
urch, Respondent

"might have ceased for awhile, but

; ‘ | would check him out again some-
where people go when they died, and . .
asked her if she knew where people time later on if he had been a good
go if they did not go to church. He said employee and stayed with me.

+~27) During lunch hours, Respon-
dent and Patrick Kendall, an employee
‘of Respondents, prayed before they
ate, read their Bibles, and often dis-
cussed religious subjects. Complain-
ant sat away from Respondent and
Kendall to eat his funch. It did not
bother Complainant that Respondent
- and Kendall prayed before they ate.

28) After about one week of em-
ployment, Complainant's aftitide be-
= gan to change. He would come home
. from work angry. He told his mother
and fiancée that Respondent was
- pushing God down his throat, and he

did not want to have anything to do
with it. He often told his family about
Respondent's refigious comments be-
fore he left for work in the moming. He
was reluctant to go to work each mom-
ing. He did not know what to do be-
cause Respondent was his boss. His
mother advised him that, because Re-
spondent felt so strongly about preach-
ing to him about religion, Complainant

they go to hell. He "witnessed to her
about living in sin." Ms. Katzenberger
did not say anything because she did
not want to be rude to Complainant's
boss. She told Complainant about her
conversation with Respondent. The
conversation embarrassed Complain-
ant.

23} Respondent could not recall
any statements or physical expres-
sions by Complainant that would indi-
cate Complainant found Respondents
religious comments offensive. Com-
plainant always gave excuses for not
geing to church. It never occurred to
Respondent that Complainant might
be upset by Respondents religious
comments and invitations to church.

24) Complainant never informed

Respondent that he felt offended, har-
assed, or intimidated by anything Re-

spondent said to him or to anyone | -
else. -

25) Complainant did not want to '
complain fo Respondent about the
“preaching” because
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could lose his job if he told Respondent
to stop.

29} At Respondents house one
day, while Ms. Katzenberger waited to
pick up Complainant from work, Re-
spondent invited her and Complainant
to church. She told Respondent they
could not make it

30) On one occasion when he in-
vited Complainant to church, Respon-
dent got the impression that Complain-
ant might come. That evening, Re-
spondent called Complainant's house
fo encourage Complainant and Toni
Katzenberger to come. Linda McCon-
naughy, Complainants mother, told
Respondent that Complainant and
Toni were not there, and she did not
think they were on the way to church,
Respondent then talked with Ms.
McConnaughy about church and in-
vited her and her husband to church.
Ms. McConnaughy told Respondent
that she and her husband had their
own religious preferences and chose
not to go to church. Respondent
quoted Scripture from the Bible. He
told her that everyone on earth was a
sinner. Ms. McConnaughy and her
husband told Complainant about Re-
spondent's call. Complainant was em-
barassed about the call and
apologized for it

31) Complainant continued to com-
plain to his family members about Re-
spondents "preaching.” His mother,
stepfather, brother, and fiancée got
tired of hearing the complaints. They
advised Complainant to ignore Re-
spondent's comments. Complainant
and his fiancée gotinto fights about the
trouble Complainant was having at
work and his threats to quit before find-
ing another job. Ms. Katzenberger
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was upset that Complainant wanted o
quit because they were planning to get
married and get their own place to live.

32) After two weeks of employment
with Respondent, Complainant began
looking for other work because he was
so uncomfortable about Respondent's
religious comments.

33) Respondent's stepson and em-
ployee, Jeff Hood, age 29, worked with
Complainant on two jobs. Complain-
ant told Mr. Hood that Respondents
invitations to church bothered him. Mr.
Hood told Complainant to talk o Re-
spondent about it

34) During that ime, Respondent
regularly invited Mr. Hood to church
and discussed refigion. The invitations
and discussions occumed both on and
off the job. Mr. Hood always said he
had other things to do and never at-
tended church. He hoped Respondent
would get the idea that he did not want
to go to church and hoped Respon-
dent would stop asking him. It both-
ered him "a little bit’ that Respondent
talked about religion and invited him to
church. At the time, Mr. Hood had
never told Respondent that he (Mr.
Hood) was not interested in going to
church. At some time after July 1988,
Mr. Hood realized that giving excuses
"‘wasn't getting me no where," so he
"stood up” to Respondent and told him
he was not interested. Subsequently,
Respondent occasionally invited Mr.
Hood to church. Mr. Hood told Re-
spondent he was not interested on
those occasions. Respondent is stub-
bom, and "he won't take 'no’ for an an-
swer.” Mr. Hood felt that Respondent
was concemed about him.

35) Respondent never cnticized
any religion by name to Complainant.
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Respondent never called Compialnant
any religious siur.

36) Respondent discharged Com.
plainant based upon Complalnant's
poor work performance.

37) At the time of his discharge;
Complainant thought the reason he
was fired was that he had not gone to
church. Respondent had told him he
was slow.

38) Respondents comments to
Complainant regarding church and Re-
spondent’s beliefs made Complainant
feel "very uncornfortable." He felt hu-
mitiated by Respondent's "preaching"
and by being told he was going to hell,
He "felt out of place cause t didn'tgo to
church and he did."
thought Respondent intended to annoy

him. The comments affected his work .
performance and gave him a bad atti- -
tude. When he went home with his
bad attitude and complained to his -
family about Respondent's religious :
comments, he upset his family. His -

mother told Complainant to move out
and find his own place fo live.

39) Around the time of his dis-
charge, Complainant moved out of his

mother's house at his mother's re-
quest. Ms. McConnaughy and her
husband were trying to become foster

parents and "needed things tobe ina -

very smooth way.” Complainant was
putting a strain on Ms. McConnaughy's
marriage because he was coming
home after work and ‘“basically
exploding.”

40) Some time after he was dis-
charged by Respondent, Complainant
went info a church to deliver some
clothes. He felt "“very uncomfortable"

walking into the church, and it made E

Complainant -

"w

m. feel "cold.” Respondents com-
nts caused Complainant to hate
urches. Now he "can't stand locking
at them." "They're building one every
day: it seems like.” Before his employ-
t with Respondent, Complainant
Ms. Katzenberger talked about re-
igion. Since that time, he "can't stand”
talk about religion. He "gets upset"
whenever religion is mentioned.

- ' 41) Complainants testimony was
credible. On some points where his
memory was deficient or he gave in-
consistent answers, his testimony was
unreliable. When that occurred, his
testimony did not form the basis of find-
ings of fact unless the testimony was
moborated by other credible evi
nce on the record. The Forum finds
that the inconsistencies in Complain-
ant's testimony were caused by fail-
ures of his memory or by
-misunderstandings of the questions
" rather than any intention to deceive the
Forum.

42) Respondents testimony was
- credible. His demeanor was calm and
forthright He responded to questions
without hesitation and made no effort
to avoid any issue.

43) The testimony of the other wit-
- nesses was credible. The Hearings
- Referee cbserved the demeanor of
each witness and found each to be
forthright and direct in his or her an-
swers. Each wilness's answers were,
on important points, consistent with the
answers of the other withesses as well
as the documentary evidence.

ULTIMATE FINDINGS OF FACT
1) At all times material, Respon-

dent employed one or more persons
within the State of Oregon.

in the Matter of JAMES MELTEBEKE

111

2) Complainant was employed hy
Respondent.

3} Over the course of one month,
Respondent repeatedly told Complain-
ant that he was a sinner and was going
fo hell because he was not attending
church and he was sleeping with his
fiancée. Respondent made similar re-
marks to Complainants fiancée and
mother, Respondent attempted to call
Complainant at home to encourage
him to attend church. Respondent told
Complainant that he had to be a Chris-
tian to be a good painter and that Re-
spondent wanted to work with a
Chyisian, Respondent invited Com-
plainant to church eight times.

4) Respondent's conduct was di-
rected at Complainant because of
Complainant's religious beliefs,

5) Respondent's religious com-
ments and invitations, as summarized
in Uitimate Finding of Fact 3, were un-
welcome and offensive to Complain-
ant.

6) Respondent's conduct, as sum-
marized in Ulimate Finding of Fact 3,
was sufficiently pervasive so as to alter
the conditions of employment and had
the effect of creating an intimidating
and offensive working environment.

7) Respondents comments to
Complainant regarding church and Re-
spondent’s beliefs made Complainant
feel very uncomfortable, humiliated,
out of place, embamassed, and an-
noyed. Respondent's conduct upset
Complainant and his family. Respon-
dent's conduct caused Complainant to
hate churches and to become upset
whenever religion was discussed.
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CONCLUSIONS OF LAW

1) At all times material, Respon-
dent was an employer subject to the
provisions of ORS 659.010 fo 659.110.
ORS 659.010(6).

2} The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction of the persons and of the
subject matter herein and the authority
to eliminate the effects of any unlawful
employment practice found. ORS
659040, 659.050.

3) ORS 659.030(1) provides, in
part.
“For the purposes of ORS 659.010
to 659.110 * * * it is an unlawfui
employment practice:

LS B

"(b) For an employer, because

of an individual's * * * religion, * * *

to disciminate against such indi-

vidual in compensation or in terms,
conditions or privileges of employ-
ment."
Respondent violated ORS 659.030
{(1)(b).

4) For the reasons stated in sec-
tions 4 and 5 of the Opinion, which are
incorporated herein by this reference,
Respondent has not proved any of his
affirmative defenses.

5) Pursuant fo ORS 659.060 and
hy the terms of ORS 659.010, the
Commissioner of the Bureau of Labor
and Industries has the authority to is-
sue a Cease and Desist Order requir-
ing Respondent to refrain from any
action that would jeopardize the rights
of individuals protected by ORS
659.010 to 659.110, to perform any act
or series of acts reasonably calculated
to camry out the purposes of said stat-
utes, to eliminate the effects of an

iooked to judicial interpretations of Title
Al for guidance in interpreting and ap-
ng Oregon's law. See, e.g, In the
Matter of Albertson’s, Inc., 7 BOLI 227
988) The religious harassment test
e was derived from the US Equal
mployment  Opportunity Commis-
ion's Guidelines for sexual harass-
nt Sapp’s, 4 BOLl at 272-73. The
EOC's Guidelines define two types of
arassment “quid pro quo” and "envi-
nmental."  "Quid pro quo" means
something for something” Black's
Law Dictionary 1415 (rev 4th ed).

. Under the religious harassment test
bove, "quid pro quo” harassment oc-
rs when "submission to [unwel-
me' refigious] conduct is made,
ither explicitly or implicitly, a term or
ndition of the subject's employment,”
r when "submission fo or rejection of
“such conduct by the subject is used as
‘the basis for employment decisions af-
~fecting the subject”

© "Unwelcome" religious conduct that
"unreasonably interfer{es} with the sub-
ects work performance,”" or creates
"an intimidating, hosltile or offensive
‘working environment” constitutes "en-
ironmental’ religious harassment,
“even if it leads to no tangible or eco-
nomic job consequences.

The Commissioner recognized
- both forms of harassment in Sapp's. In
 this case the participants comectly
identified the type of harassment
claimed as "envionmental" there be-
ing no allegation in the Specific
Charges of "quid pro quo™ harassment.
The Agency must prove its case by a
preponderance of the evidence.
Respondent argued that the "sex-

ual harassment paradigm” is inappro-
priate and should not be followed in a

unlawful practice found, and to pro
the rights of others similarly situated

AMENDED OPINION
1. Test for Religious Harassment.

The Commissioner has adop
the following test for religio
harassment

“"Harassment on the basis of rel
ion is a violation of ORS 659.03
Unweicome religious advan
and other verbal or physical co
duct of a religious nature constitite:
refigious harassment when;

"(1) submission to such co
duct is made, either expiicitly or im-
plicily, a term or condition of th
subject's employment;

"(2) submission to or rejection:
of such conduct by the subject is:
used as the basis for empioyment
decisions affecting the subject; or

"(3) such conduct has the pur-_
pose or effect of unreasonably in-
terfering with the subjects work
performance or creating an intimi-
dating, hostile or offensive working:
envionment” In the Matter of
Sapp's Realty, Inc., 4 BOLI 23
273 (1985).

In adopting the religious harassment
test, the Commissioner emphasized
that

"this forum does not mean to state
that general expressions of relig-
ious beliefs at the work place, by
themselves, constitute a violation
of ORS 659.030." Sapp’s, 4 BOU
at273.

Oregon’s Fair Employment Prac-
tices actis modeled after Title Vi of the -
Civil Rights Act of 1964, as amended, |
and the Commissioner has often
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refigious environmental harassment
case involving evangelism because of
the constitutional protections surmound-
ing the speech and opinions invoived,
and because the motivations in a sex-
ual harassment case are different from
the motivations in a religicus harass-
ment case fke the one here. The Fo-
rum disagrees. Respondent's constitu-
tional rights will be addressed by deter-
mining whether ORS 659.030 can be
constitutionally applied fo him in this
case, rather than by inserting constitu-
tional elements into the harassment
fest or creating a new test. Regarding
Respondent's motives, the Forum
finds no case that suggests that an
employer's "good” motives are a de-
fense to a religious harassment claim.
Instead, there are religious harassment
cases that involve employers holding
devotional meetings or Bible studies
for employees on the job. Those em-
ployers' "good motives” did not affect
the harassment analysis. Sese, eg,
EEQC Decision No. 72-0528, 4 FEP
Cases 434 (1971); Young v. South-
western S & L Assn., 10 FEP Cases
522 (1975 5th Cir); and State of Minne-
sota v. Sports & Health Club, 37 FEP
Cases 1463 (1985).

2. Unwelcome Religious Conduct

Religious conduct in the work place
becomes unlawful only when it is un-
welcome. The challenged conduct
must be unwelcome "in the sense that
the employee did not solicit or incite it,
and in the sense that the employee re-
garded the conduct as undesirable or
offensive.” Henson v. Cily of Dundee,
682 F2d 897, 903, 29 FEP 787, 792
(11th Cir 1983).

The evidence was undisputed that
Respondent invited Complainant to
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church eight times over the course of
the month of employment The evi-
dence was undisputed that Respon-
dent told Complainant he was a sinner
for not attending church and for sleep-
ing with his fiancée. Respondent
called Complainant at home to encour-
age him to attend church. Respondent
told Complainant that he had to be a
Christian to be a good painter and that
Respondent wanted to work with a
Christian. The evidence was undis-
puted that Respondent talked with
Complainants mother at home and
with Complainant's fiancée at the work
place about attending church, and told
them they were sinners. The evidence
was inexact as to the number of times
Respondent talked to Complainant
about refigion and Complainants life
style. It was not established that those
conversations occumred only together
with Respondent's invitations to attend
church. Complainant testified that, al-
though the conversations did not take
place every day, they occumed often
enough to make him very uncomfort-
able. Given Respondents beliefs and
commitment to witnessing or preach-
ing, it is reasonable to infer that not all
of the conversations occumed in con-
nection with the eight invitations to
church.

There was no evidence that Com-
piainant engaged Respondent in or ini-
tiated any conversation about religion.
There was no evidence that Complain-
ant found Respondent's conduct wel-
come. Complainants  credible
testimony was clear that he found Re-
spondent's religious comments and
overtures undesirable and offensive.
He complained to his family and Mr.
Hood about Respondent's preaching.

There was evidence suggesting
that Complainant was indifferent to-

ward Respondents conduct, namely:
Complainant's repeated responses
that he could not make it to church, but
would think about it; and his failure to
complain to. Respondent that Respon-
dent's comments were unweicome.
That evidence, however, must be
weighed against Complainant's testi-
mony that he did not complain to Re-
spondent because Respondent was
his employer, and he did not wish to be
rude or insubordinate. He hoped that
his repeated excuses for not going to
church would give Respondent the
message that he was not interested.

“White 2 complaint or protest is
helpful to charging party's case, it
is not a necessary element of the
claim. Indeed, the Commission
recognizes that victims may fear
repercussions from complaining
about harassment and that such
fear may explain a delay in oppos-
ing the conduct” EEOC: Policy
Guidance on Sexual Harassment
(Octaber 17, 1988), 8 FEP Manual
4056685 (BNA 1990).

The example that EEOC gives regard-
ing the policy above involves a com-
plainant who did not complain to
management about the harassment
she was suffering. She feared that
complaining would cause her to lose
her job. There was no evidence that
she ever welcomed the conduct
When the harassment became more
severe, she complained to EEQC. Her
failure to complain to her management
did not foreclose her claim. This Fo-
rum adopts EEOC's policy as stated
above: While a contemporaneous
complaint or protest is persuasive

ence of a complainant's claim that
anduct is unwelcome, it is not a nec-
essary element of the case.

' Here, the great weight of the evi-
nce — Complainant's credible testi-

“mony and the credible testmony of

s, Katzenberger, Ms. McConnaughy,
nd Mr. Hood that Complainant com-
ained to them about Respondent's
conduct — is persuasive and estab-

- lishes that Respondent's religious con-

vict occumed and was unwelcome to

“Complainant.

. Such conduct has the purpose
or effect of creating an intimidating,

For religious conduct to violate

‘ORS 659.030, it must be sufficiently

vere or pervasive o alter the condi-
tions of the complainants employment
and create an intimidating, hostile, or

offensive work environment. In mak-
‘ing this determinalion, this Forum

evaluates the tolalily of the circum-

- 'stances. This Forum has previously
- examined the frequency, duration, and
- severity of harassing conduct to deter-
. mine if it created a hostile working en-
: vironment. See, e.g., Sapp’s, supra,
 and In the Matter of Lee's Cafe, 8 BOLI
< 1(1989).

The standard applied in this deter-
mination is objective and is directed to
the reasonableness of the complain-
ant's reaction to the work environment.

"In determining whether harass-
ment is sufficiently severe or per-
vasive to create a hostile environ-
ment, the harassers conduct
should be evaluated from the ob-
jective standpoint of a 'reasonable
person! * * * Thus, if the

hostile, or offensive working envir-
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challenged conduct would not sub-
stantially affect the work environ-
ment of a reasonable person, no
violation should be found." EEQC;
Policy Guidance on Sexual Har-
assment (October 17, 1988), 8
FEP Manual 405:6689 (BNA
1990) (citations omitted).
This is not to say, however, that the
specific circumstances of the com-
plainant play no role in determining
how a reasonable person would be af-
fected by the work envionment  All
objective aspects of a complainant's
situation will be relevant to the reason-
ableness of complainant's reaction to
the work environment, including char-
acteristics of the complainant. Youth
and inexperience, for example, are ap-
propriately considered in evaluating the
environment's impact on complainant.
"[Tlhe trier of fact must adopt the
perspective of a reasonable per-
son's reaction to a similar environ-
ment under similar or like
circumstances. * * * The reason-
able person standard shoukd con-
sider the victim's perspective and
not stereotyped notions of accept-
able behavior." Id.

Here, Respondent's harassing con-
duct occured because Complainant
did not share Respondent's refigious
beliefs. Respondents conduct oc-
curred at least twice per week. [t oc-
curred for a month, which was the
entire length of Complainant's employ-
ment with Respondent It occurred
both on and off the job, and invaded
not only Complainant's personal life,
but the personal lives of his fiancée
and mother. Respondent made it clear
that he wanted to work with Christians,
and repeatedly reminded Complainant
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that Respondent considered him a sin-
ner because his lifestyle did not con-
form to Respondent's religious beliefs.
Respondent's invitations to church
were repeated regularly at work, and
there was no indication that his com-
ments would stop. From the perspec-
live of a 20-year-oki empioyee with
Complainant's education and experi-
ence, and in a situaton where he
worked closely with his harasser/ em-
ployer, Respondent's religious conduct
was sufficienfly pervasive to alter the
conditions of the employee's working
environment and had the effect of cre-
ating an intimidating and offensive
working environment.

In his exceptions, Respondent re-
ferred to the testimony of Jeff Hood,
Benjamin Jaguith, and Hugh Barton to
assert that Respondent's proselytizing
at the workplace did not create an ob-
jectively offensive work environment.
While relevant, that testimony was not
dispositive because of the differences
between their perspectives and "the
perspective of a reasonable person's
reaction to a similar environment under
similar or like circumstances." EEQC:
Policy Guidance on Sexual Harass-
ment, supra. Mr. Hood was older and
more experienced than Complainant,
and was Respondenfs stepson.
Messrs. Jaquith's and Barton's experi-
ence with witnessing was virtually ali
gained outside of the employment con-
text. Their perceptions were given lithe
weight because door-to-door witness-
ing — to use an example that both men
described ~ involves an entirely differ-
ent environment than that involved in
an employment relationship.

Complainant had the right to hoid
religious beliefs that were different from

Respondent's, or the right to hold
refigious beliefs. Employees have th
right under ORS 659.030 to work in
envicnment free from harassmen
Here, Respondent's conduct violateq
Complainant's rights and the statute

4. Respondent's Lack of Knawl.

The evidence was undisputed that
(1) Complainant never complained to
Respondent about his religious com-
ments, and (2} Respondent dii not
know that his comments were unwel
come or coffensive to Complainan
Respondent argues that, in this case
an additional element of proof should
be incomorated into the test for har.
assment that Respondent knew o
should have known that his action:
were creating an intimidating, hostile
or offensive work envionment. Re-
spondent asserted that an objective
standard shatild be used to judge this
element and that here a reasonable
evangelical Christian shoukt be the ob-
jective standard. In other words, Re-
spondent argued that in order to find a
violation of the statute, the Forum
would have to find that a reasonable
evangelical
known or should have known that his

actions (Respondents actions) were -
creafing an intimidating, hostile, or of _
fensive work environment. Similarly, in -

his exceptions to the Proposed Order,

Respondent argued that the statute
should be construed to include this ele- -
ment in- the test for harassment to -~
While
he acknowledged that adding this ele- -
ment to the test would not eliminate se-
rious constituionat difficuties in afl -

avoid constitutional concems.

Christian would have -

analysis. This Forum declines o

.this element to the harassment
test for the reasons given below.

in his

espondent  suggested

Memorandum of Law that the law “re-
quires proof that the employer was
laced on notice that the employee
ﬁnds the conduct offensive,” and
quoted from Meritor Savings Bank v.
Vinson, 477 US 57, 106 S Ct 2399,
9406, 40 FEP Cases 1822, 1827
(1986), that, "the comect inquiry is
whether [the complainant] by her con-
duct indicated that the alleged sexual
advances were unwelcome.”
ever, a closer reading of the Vinson
se makes it clear that the issue the
US Supreme Court was addressing in
that portion of the opinion was whether
the sexual conduct complained of was
unwelcome to the employee in the
face of evidence that the employee
had engaged in the sexua! conduct
voluntarily.

How-

"The gravamen of any sexual har-
assment claim is that the alleged
sexual advances were ‘unwel
come.! * * * While the question
whether particular conduct was in-
deed unweicome presents difficult
problems of proof and tumns largely
on credibility detenmination com-
mitted to the trier of fact, the Dis-
trict Court in this case erroneously
focused on the ‘voluntariness’ of
[the complainants] participation in
the claimed sexual episodes. The
comect inquiry is whether [the
compiainant] by her conduct indi-
cated that the alleged sexual ad-
vances were unwelcome, not
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cas% Respondent comectly observed
that it would decide this case without
he necessity of resorting to constitu-

whether her actual participation in
sexual intercourse was voluntary.”
Vinson, 40 FEP Cases at 1827 (ci-
tation omitted).
Thus, the court was focusing on an is-
sue of proof, on the kind of evidence
that would prove unwelcomeness
given the apparent consent of the
plaintiff to sexual activity. As stated in
part 2 of this Opinion,
“Iwlhile a contemporaneous com-
plaint or protest is persuasive evi-
dence of a complainants claim
that conduct is unwelcome, i is not
EEQC: Policy Guidance on Sex-
ual Harassment, supra (emphasis
added).
In other words, a complaint by an em-
ployee fo his or her harasser about the
harasser's conduct is not a require-
ment of the test. Vinson does not sup-
port Respondent’s conclusion that the
law requires “that Complainant ade-
quately communicatfe] to Mr. Melte-
beke that his message was not only
not welcome, but that he considered
his environment to be abusive and of-
fensive as a resuit of its presentation.”
OAR 839-07-555(4) provides that
“[ajn employer may be responsi-
ble for its acts or acts of its agents,
supervisory employees, or €O~
workers with respect to sexual har-
assment of an individual em-
ployee, even |if the acls
complained of were of the kind
previously consented to by that in-
dividual employee, if the employer
knew or should have known that
the offended employee had with-
drawn his or her consent to the
otherwise offensive conduct”



18
“‘Conceming the issue of whether sex-
““ual conduct is unwelcome, the EEQC
has stated:
"A more difficult situation occurs
when an employee first willingly
participates in conduct of a sexual
nature but then ceases to partici-
pate and claims that any continued
sexuat conduct has created a hos-
tile work environment. Here the
employee has the burden of show-
ing that any further sexual conduct
is unwelcome workrelated har-
assment. The employee must
clearly notify the alleged harasser
that his conduct is nc longer
welcome."

i In Commission Decision No.
84-1, CCH Employment Practices
Guide 6839, the Commission found
that active participation in sexual con-
duct at the workplace * * * may indi-
cate that the sexual advances
complained of were not unwelcome.
Thus, the Cammission found that no
harassment occurred with respect to
an employee who had joined in the
tefing of bawdy jokes and the use of
vulgar language during her first two
months on the job, and failed to pio-
vide subsequent notice the conduct
was no longer weicome. * ** See
also [oflin-Boggs v. Cily of Meridian,
633 F.Supp. 1323, 41 FEP Cases 532

(5.D. Miss. 1986) (plaintiff iniially par- -

ticipated in and initiated some of the
crude language that was prevalent on
the job;, if she later found such conduct
offensive, she should have conveyed
this by her own conduct and her reac-
licn to her coworkers conduct).”
EEQC: Policy Guidance on Sexual
Harassment (October 17, 1988), 8
FEP Manual 405668687 (BNA
1990)."

.. Ceas 10 BOLI 102 (1992).

From the administrative rule an
the EEOC Guideline it is clear that, if
complainant has previously willing
participated in conduct that he or sh

duct. However, this Forum knows o

no statute, administrative rule, EEOC.
Guideline, harassment court case, or.
Final Order regarding any protected
class that (1) states that a complainant.
has some duty to notify his or her har-
asser that the conduct complained of is®
unwelcome and is creating a hostile
work environment, or (2) requires proof-:
that the harasser knew or should have
known that the conduct complained of
was unwelcome and created a hostile -

work environment,  Accordingly, the
Forum rejects Respondents view on
those issues,

Moreover, it is not exaclly clear
what it is that Respondent is suggest-
ing be done to maodify the harassment
analysis. Respondent's citation to Vin-
son indicates that the employee must
expressly notify the employer that the
employers conduct is unwelcome,

However, Respondent’s references to E

the employee's specific subjective re-
sponse to the employer's conduct indi-
cates that the employee must notify
the employer that the employee con-
siders the employer's conduct hostile,
intimidating, or offensive, or just gener-
ally abusive. Finaly, it also seems that
Respondent is suggesting that the em-
ployee must notify the employer that
the employee considers the work

rment created by the employer's
to be hostile, intimidating, or

ee'’s subjective evaluation of the
employer’s conduct or the environment
‘creates were sufficient to establish
arassment, then there might be good
reason to require that the employee
otify the employer of his or her reac-
sn. But the employee's opinion of ei-
er the employer's conduct or the
jork ' environment is not sufficient.

_."spechve of a reasonable person's re-
_action to a similar environment under
 similar or like circumstances.” /d.

. The only subjective fact of rele-
nce to the analysis is whether or not
- the conduct, not the work environment,
1.~ 'was welcomed by the empioyee.
.~ Where the employee's previous partici-
- - pation in the offending conduct creates
' the appearance of consent, the law de-
-mands that the employee make clear
that consent to the conduct is with-
drawn. But where there is no basis for
~ assuming consent, the employee can-
not be presumed to welcome conduct
which a reasonable person would find
produces a hostile, infimidating, or of-
fensive environment.
The constitutional values cited by

Respondent are already adequately
protected by the objective element of
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the analysis applied in this case. An
inquiry as to whether a reasonable per-
son would find the work environment to
be hostile, intimidating, or offensive is
functionally equivalent to the test Re-
spondent urges on this Forum:
whether or not the employer knew or
should have known that his conduct
was creating a hestile or intimidating
work envionment While it is not in-
conceivable that an employer-oriented
standard might produce a different re-
sult than the more general "reasonable
person” standard, it would be the rare
case indeed where the judgment of a
reasonable person would depart from
that of a reasonable employer. itis the
Forum's conclusion that layering a rea-
sonable employer test on top of the ex-
isting reasonable person test adds
nothing of consequence to the
analysis,

Morecver, even assuming for pur-
poses of argument that Respondent's
additional test was constitutionally nec-
essary, it would be of no comfort to Re-
spondent in this case. The Forum
finds that a reasonable employer
would or should know that the conduct
at issue here is sufficiently severe and
pervasive so as to create a hostile, in-
timidating, or offensive work environ-
ment. No reasonable employer could
fail to appreciate the intmidation and
offensiveness injected info the work
environment by forceful and repeated
proselytism, by the confrontation of
family members and sweethearts with
their own "sinfulness," by wamings to
them and the employee of eternal
damnation, and by the explicit evalua-
fion of an employee's worth and hon-
esty on the basis of the emp!oyees
refigious beliefs.
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Respondents further suggestion,
that an objective standard should em-
body the viewpoint of the reasonable
evangelical Christian employer, would
effectively eviscerate the law of relig-
ious harassment As Respondent's
own witnesses characterize this view-
point, obedience to God requires unre-
lenting “witnessing," regardless of its
welcomeness to the employee or the
command of civil authority. On the ba-
sis of this record, it seems unlikely if
not irnpossible that a reasonable evan-
gelical Christian employer could ever
view "soul winning" conduct, the object
of which is the salvation of the em-
ployee's immortal soul, as hostile or in-
timidating or offensive.

5. Constitutional Issues.

In his answer, Respondent raised
the following three affirmative de-
fenses: (1) he was engaged in the ex-
ercise of refigious beliefs and worship
as protected by Article |, section 2, of
the Oregon Constitution,' and by the
First Amendment to the US Constitu-
tion;? (2) he was engaged in the exer-
cise of his right fo express religious

free speech protected by Article |, sec.
tion 8, of the Cregon Constitution* an
by the First Amendment tc the U
Constitution.® Although he conceded
that ORS 659.030 is constitutional, h
asserted that application of it in a maj
ner that prohibits those protected ac.
tivities is unconstitutional.

a. Oregon Constitution, Article
Sections 2 and 3.

The Forum agrees that applyi
ORS 658.030 to on-thejob evangel
ism raises serious consfitutional ques-
tions under both state and federal law
Oregon's guarantees of religious free-
dom must be interpreted independ.
ently from those in the US Constitution
See Salem College & Academy, Inc.
Employment Division, 298 Or 471, 69
P2d 25 (1985), Smith v. Employmen
Division, 301 Or 209, 721 P2d 445
447 (1986), vacaled on cther ground
Employment Division v. Smith, 485 )
660, 108 S Ct 1444, 46 FEP Cases
1061 (1988); Cooper v. Eugen
Schoof Distict No. 4J, 301 Or 358, 723
P2d 298, 307 (1986), appeal dis-
missed, 480 US 942 (1987).

nut one that, as applied, directly regu-
ates constitutionally protected religious
speech.

" Although the statute names "relig-

as an employee's protected class,

the abject of the statute is not to bur-
den the exercise of empioyers’ relig-
jous conduct The purpose of the
statute is to

"encourage the fullest utilization of
available manpower by remaving
arbitrary standards of race, relig-
jon, color, sex, marital status, na-
tional origin or age as a bamier {o
employment of the inhabitants of
this state; to insure human dignity
of all people within this state, and
protect their health, safety and
morals from the consequences of
intergroup hostility, tensions and
plachoes of discrimination of any
kind based on race, refigion, color,
sex, marital status or national oni-
gin." ORS659.022.

. The statute applies equally to all em-
" ployers and is not specifically directed
at employers’ religious practices. It

opinion as protected by Asticle |, sec-
tion 3, of the Oregon Constitution; and
{3} he was engaged in the exercise of

Respondent amued that OR
659.030 is not a statute of general a
plication that is neutral toward refigion

1

their own consciences.”

shall make no law respecting an establishment of religion, or prohibiting th
free exercise thereof, or abridging the freedom of speach * * *.

whatever conlrol the free exercise, and enjoyment of religeous [sic] opinions,
or interfere with the rights of conscience.”

for the abuse of this right.”
See footnote 2, supra,

Oregon Constitution, Article i, section 2, provides: "All men shall be se-
cure in the Natural right, to worship Almighty God according to the dictates of:

US Constitution, Amendment |, provides in relevant part that "Congress'f;

Or Constitution, Article 1, section 3, provides: "No law shall in any case.

Or Constitution, Article 1, section 8, provides: "No taw shall be passed re- -
straining the free expression of opinion, or restricting the right to speak, write,
or print freely on any subject whatever; but every person shall be respons:.lble

- does not attempt to regulate religious

beliefs or to single out any particular re-

~ figious belief for adverse treatment. It
- is a concededly constitutional statute,

and a general regulation, neutral to-

- ward religion on its face and in its pol

icy. See Stafe of Minnesota v. Sporis
& Health Ciub, 37 FEP Cases 1483,
1468 (1985) (Minnesota Human Rights
Act, which made discrimination on the
basis of religion an unlawful employ-
ment practice, held to be a faciafly-
neutral regulation). Cf Cooper v.
Eugene School District No. 4J, 301 Or
at 368, 723 P2d at 305 {law singled out
teachers' religious dress because it
was religious and prohibited wearing
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religious dress while performing duties
as a teacher).

In Smith v. Employment Division,
supra, the Oregon Supreme Court
sustained Oregon's unemployment
benefits standards against attack un-
der the Oregon Constitution. In that

case, the plaintiff was discharged from

employment for using peyote in a relig-
ious ceremony. After he was denied
unemployment benefits under a law
disqualifying employees discharged for
work-refated "misconduct,” he chal-
lenged the unemployment benefits
standards. The court found that the
unemployment law was a general
regulation, neutral toward religion on s
face and in its policy. The court cited
Salem College & Academy, where a
religious school contended that the
state could not compel it to pay unem-
ployment taxes because to do so
would infringe upon the school's free
exercise rights under the Oregon Con-
stitution. The court
"rejected that contention, holding
that the state had not infringed
upon the schoof's right to refigious
freedom when all similarly situated
employers in the state were sub-
jected to the same tax." Smith,
721 P2d at 447.

"Just as employers may be re-
quired to pay unemployment taxes
regardless of their religious affilia-
tions, employees discharged for
misconduct may be denied unem-
ployment benefits regardiess of
their motivation for committing the
misconduct.  All discharged em-
ployees in this state are subject to
the same standards, and the defi-
niion of misconduct does not
speak at all to religious motivations
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teacher's dress [was] the specific tar-
get of this law. " Cooper, 301 Or at
369, 723 P2d at 306. The statute was
"not a general regulation, neutral to-
ward refigion on its face and in its pol-
icy ***" Cooper, 301 Or at 368, 723
P2d at 305 The Forum has found:
ORS 659.030 to be a general regula-
tion, neutral toward religion on its face
and in its policy, and thus the analysis
Respondent cites from Cooper is not

for the misconduct"
P2d at 448.

Here, Respondent is prohibited
from discriminating against employees
because of religion, just as all similarly
situated employers in the state are so
prohibited. Employers may be liable
for religious harassment regardiess of
their motivation for committing the har-
assing acts; the prohibition against re-
ligious harassment does not speak at
all fo religious motivations for the pro-
hibited acts. As stated earfier in this
Opinion, "this Forum does not mean to
state that general expressions of relig-
ious beliefs at the work place, by them-
selves, constitute a violation of ORS
659.030." Sapp's, 4 BOLl at273. Em-
ployers are not prohibited from wit-
nessing. They are prohibited from
creating an unwelcome and objectively
offensive atmosphere at work that con-
stitutes refigious harassment of their
employees. Such conduct "results in
acts offensive to the positive law.”
Sapp's, at 281, quoting from U.S. Bank
of Portland v. Snodgrass, 202 Or 530,
538, 275 P2d 860, mhearing den
(1954). Accordingly, this Forum finds
that the application of ORS 659.030 to
Respondent's conduct does not violate
Article |, sections 2 and 3, of the Ore-
gon Constitution.

In his exceptions to the Proposed
Order, Respondent argued that the
Agency failed to show "that {Respon-
dent's] religious expression contra-
venes his role or function as a private
employer beyond any realistic means
of accommodation,” relying on Cooper
v. Eugene School Dist. 4J, 301 Or at
372, 723 P2d at 307. The court in
Cooper was dealing with a statute in
which "the refigious significance of the

Smith, 721

appropriate here.
Assuming, however,

ious significance of Respondent's con-
duct, the Forum finds that it is valid.
The court in Cooper said, "[iff such a
law is to be valid, it must be justified by
a determination that religious dress
necessarily contravenes the wearer's
role or function at the time and place
beyond any realistic means of accom-
modation.” Cooper, 301 Cr at 372, 723
P2d at 307. Here, the law would have
to be justified by a determination that
Respondent's conduct necessarily
contravened his role or function as an
employer beyond any realistic means
of accommodation. Employers are

prohibited from discriminating against | .

employees because of the employees'
religion. Said another way, employees
have a right to work in a harassment-
free workplace. ORS 659.030 helps
protect the "free exercise, and enjoy-
ment of religeous [sic] opinions, * * *

[and] the rights of conscience” of em- -

ployees whose opinions differ from
those of their employers. To para-
phrase Cooper, laws lke ORS
659.030 respect and contribute to the
employee's right to the free exercise
and enjoyment of his or her religious
opinions or hertage, untroubled by

that ORS
659.030 is a law that targets the relig-

.out of step with those of the em-
ploy r. Cooper, 301 Or at 376, 723
o4 at 310, The law does not prohibit
mployer's refigious conduct out-
nor does it prohibit an employer's
the-job religious conduct outright
Rather, it makes it unlawful for such
uct to become so severe or per-
e that it creates an intimidating,
ostile, or offensive work environment.

is role and function as an employer
and any means of accommodation.

Application of ORS 659.030 to these

facts does not impose an impenmissi-
le restriction on-employers.

“b. Oregon Constitution, Article |,
- Section 8.

"[Alricle 1, section 8, prohibits
lawmakers from enacting resfric-
tions that focus on the content of
speech or writing, either because
that content itself is deemed so-
cially undesirable or offensive, or
because it is thought to have ad-
verse consequences. * * * [Llaws
must focus on proscribing the pur-
suit or accomplishment of forbid-
den results rather than on the
suppression of speech or writing
either as an end in itself or as a
means to some other legisiative
end.” State v. Robertson, 293 Or
402, 416, 649 P2d 569 (1982).

With regard to regulations that

“do not foreclose expression en-
tirely but regulate when, where
and how it can occur] * * * even
free speech activifies ‘are not im-
mune from regulations imposed for
reasons other than the substance
of their particular message.™ City
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of Hillsboro v. Purcell, 306 Or 547,
554, 761 P2d 510 (1988) (quoting
City of Portiand v. Tidyman, 306
Or 174, 182, 759 P2d 242 (1988)).

The law in this case, ORS 659.030,
focuses on proscribing the accomplish-
ment of the unlawful employment prac-
fice of disciminaion because of,
among cther things, religion. Religious
harassment is a recognized form of re-
ligious discrimination. The statute does
not focus on the content or substance
of speech or wiiting. This law, on its
face, is valid. However, speech is im-
plicated by this application of it

The Forum finds that, as applied,
ORS 659.030 is not overbroad. It
does not prohibit all religious speech
for any purpose at any time. See Pur-
cefl, 306 Or at 556. It regulates only
employers’ unwelcome advances or
verbal or physical conduct that has the
purpose or effect of creating an intimi-
dating, hostile, or offensive working en-
vironment. The constitutional right to
speak, write, or print freely, guaranteed
in Article 1, section 8, was not meant to
immunize words that result in unlawful
employment harassment, including re-
ligious, racial, sexual, age, and national
origin harassment.

c¢. Federal Constitution, First
Amendment, Free Exercise Clause.

The Free Exercise clause of the
First Amendment commands that
"Congress shall make no law * * * pro-
hibiting the free exercise [of refigion]."
in Cantwell v. Connecticut 310 US
206 (1940), the US Supreme Court
held that this prohibition applies to the

states by incorporation into the Four-

teenth Amendment, and forbids gov-
emment regulation of religious beliefs.
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“bona fide church or sectarian religious
institution" to prefer an employee or
applicant for employment from one re-
ligious sect or persuasion over an-
other. ORS 659.020(2). Respondent
is neither a bona fide church nor a sec-
tarian religious institlution; he is en-
gaged in a private painting business for
profit.
“By engaging in this secular en-
deavor, appellants have passed
over the line that affords them ab-
solute freedom to exercise relig-
ious beliefs. The state's overriding
compelling interest of eliminating
discrimination based upon sex,
race, marital status, or religion
could be substantially frustrated if
employers, professing as deep
and sincere religious beliefs as
those held by appellants, could
discriminate against the protected
classes. Other employers in the
state engaged in secular business
activities would be bound by the
law, but those professing such
convictions would not. We agree
with the Commissioner that the
state's ovemiding interest permits
of no exception to appellants in
this case. Notwithstanding the fact
the Minnesota Human Rights Act
as appked here infringes upon sin-
cerely held religious beliefs and
imposes upon the free exercise
thereof, when appellants entered
into the economic arena and be-
gan trafficking in the market place,
they have subjected themselves to
the standards the legisiature has
prescribed not only for the benefit
of prospective and existing
employees, but also for the benefit
of the cilizens of the state as a

whole in an effort to eliminate per.
picious discrimination." Sports

Heafth Club, 37 FEP Cases :
1470, '

This Forum agrees with the reason
of the Minnesota Supreme Court ju
quoted and finds that Oregon's com-
pelling interest pemits no exemphon
Respondent.

In his exceptions, Respondent a
gued that this Order has "the effect o
prohibiting proselytizing only because
is done for religious reasons and for
the religious belief it displays" He a
serts that such an effect is unconstitu
tionat according to Smith, and al
contradicts the Commissioner's policy

stated in Sapp's that the Bureau does
not intend to prohibit expressions of re- -

ligious opinians in the workplace.

Respondent's argument overstates:
the effect of this Order. ORS 659.030

does not prohibit proselytizing in the

workplace, just as it does not proscribe -

all conduct of a sexual nature in the

workplace. Occasional expressions of |

religious opinions in the workplace
would probably not establish an offen-
sive environment, just as "sexual flirta-
tion or innuendo, even vuigar language
that is trivial or merely annoying, would
probably not establish a hostile envi-
ronment." EEQC: Guidance on Sex-
ual Harassment, id at 405:6689.
Employers are respaonsible to exercise
control over their proselytizing so that it
does not cross the line to become un-
lawful harassment.

Constitution,  First

ng the freedom of speech * * *"
ers and employees enjoy First
Amendment rights. NLRB v. Gissel
acking Co., 395 US §75, 617-19, 89
Ct 1918, 1941-42, 71 LRRM 2481
969). However, not all statements
made by them are constitutionally pro-
tected For instance, fraudulent, libel-
s and obscene statements ane not
Statements that amount to
oonduct" may be regulated and pro-
fted under certain employment cir-
mstances. Statements by an
mployer containing "threats of reprisal
rce or promise of benefits" may
nstitute an unfair Iabor practice and
be prohibited under section 8(c) of the

National Labor Relatons Act 29

ISCA 158(c). Gissel Packing, 395 US
at616-18, 89 S Ctat 1941-42.

- The First Amendment does not
uarantee the right to communicate
one's views at all times and places or
any manner that may be desired.

Krishna Consciousness, Inc., 452 US
0, 101 S Ct 2559, 2564, 69 L Ed 2d
In Heffron, the respon-

-+ which prohibited the sale or distribution
~of any merchandise, including printed
*or written material, except from a duly
- lcensed location on the fairgrounds —
- suppressed the practice of Sankirtan, a
- religious ritual that commands its

ffron v. Infermnational Society for
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members to go into public places to
distribute or sell religious literature and
fo solicit donations for the support of
the Krishna refigion. The court recog-
nized that the respondent's activities
were subject to reasonable time, place,
and manner restrictions.

"We have often approved restric-
tions of that kind provided that they
are justified without reference to
the content of the regulated
speech, that they serve a signifi-
cant govemmental interest, and
that in doing so they leave open
ample allemative channels for
communication of the informa-
tion.” Heffron, 101 S Ct at 2564
(citations omitted).
in his exceptions, Respondent ar-
gued that the application of ORS
659.030 is this case adversely affects
Respondent's religious speech on the
basis of the content of that speech,
and such an application violates the
free speech component of the First
Amendment.  However, as noted
above in part 5b of this Opinion, the
focus of this statute is pgt on the con-
tent of Respondent's speech. itis on
proscribing the accomplishment of a
forbidden result, namely religicus har-
assment in the workplace.

As stated at the beginning of this
Opinion, the Commissioner has often
looked to judicial interpretations of Title
Wi for guidance in interpreting and ap-
plying Oregon's Fair Employment
Practices Act The US Supreme Court
wrote that under Title VIl "verbal * * *
conduct of a sexual nature” may be

#

The First Amendment was made applicable to the states by incorpora-

tion through the Due Process Clause of the Fourleenth Amendment. Gitlow v.
New York, 268 US 652, 45 S Ct 625, 69 L Ed 1138 (1924); Palko v. Connecti-
cut, 302 US 319, 58 S Ct 149, 82 L Ed 288 (1937).
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prohibited if it "has the purpose or ef-
fect of unreasonably interfering with an
individual's work performance or cre-
ate[es] an intimidating, hostile, or offen-
sive working environment” Meritor
Savings Bank v. Vinson, 477 US 57,
106 S Ct 2399, 2405, 40 FEP Cases
1822, 1826 (1986). The court said that
"sexual harassment” resulting from
such conduct "which creates a hostile
or offensive envionment for members
of one sex is every bit the arbitrary bar-
rier to sexual equality at the workplace
that racial harassment is to racial
equality.” fd, 106 S Ct at 2406, 40
FEP Cases at 1827 (quoting Henson
v Dundee, 682 F2d 897, 902, 29 FEP
Cases 787 {11th Cir 1982)). The court
declared that its conclusions regarding
sexual and racial harassment were
based on the fact that the reach of Title
VIlI's prohibition against discrimination
is broad, covering all "terms, condi-
tions, or privileges of employment"
and that this broad phraseology
evinces a congressional infent to strike
at the entire spectrum of discrimination
in employment. Vinson, 106 S Ct at

2404, 40 FEP Cases at 1828. The
reasoning of Vinson regarding claims

of racial and sexual discrimination un-

der Title Vil is also applicable to a

claim of refigious discrimination under

ORS 659.030.

In the Sports & Health Club case,
supra, the Minnesota Supreme Court
reviewed numercus federal court deci-
sions, including Hishon v. King and
Spaulding, 104 S Ct 2229, 34 FEP
Cases 1406 (1984).

"In Hishon a law associate sued
her former employer alleging that
sex-biased discrimination caused
the decision denying her efevation

to parinership status in a law
In holding that Hishon's com,
stated a claim cognizable |
Title Vii, the court rejected th
fimys defense that applicatio
Title VIt would infinge upon
rights of expression and a
tion. In doing so the ma
stated:

‘Moreover, as we have held
another context, “[iinvidiou
vate discrimination may
characterized as a form of exe

nsirates lhat the govemment

curring from gender, status, or be-
liefs to the main decision of
competence to perfonm the wort."
& Heslth Club, 37 FEP
ment, but it has never been Cases at 1469-70 (emphasis in
" corded affirmative constitutior
protections.” There is no con
tutional right, for example,
discriminate in the selection;
who may aftend a priv
schoo! or join a labor union.”
Id. at 2235 (citations omitted
Justice Powell, in concurren
emphasuzed that laws banning d

he court concluded "that the Human
ights Act [was)] not facially unconstitu-
lional and that the state’s ovemiding

first amendment rights:

"The Court's opinion properly
minds us that “invidious priv

terest in enforcing its laws that pro-
‘hibit harassment and discrimination
based upon the protected classes
ted in ORS chapter 659. As applied
‘in this case, the restrictions imposed
by the law "serve a significant govem-
mental interest" Heifron, at 2664.

. Altemative forums exist for expres-
‘sion of Respondents protected
speech, despite the effects of ORS
659.030. The law does not prohibit his
" proselytizing outside of the workplace,
- nor does the law prchibit it in the work-
place if it does not have the purpose or
effect of creating an intimidating, hos-
tile, or offensive working environment,

constitutionat rights. Such laws.
may impede the exercise of
personal judgment in choosing
one's associates or colleagues.’
"Id. at 2236, n. 4 (Powell, J., con-
cuming) (citations omitted and em-
phasis added). An examination of
the foregoing cases clearly
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ORS 659.030, as applied here,
does not unnecessarity fimit or violate
Respondent's free speech rights. As
described throughout this Opinion, Re-
spondent's proselytizing had the effect
of creating an offensive working envi-
ronment for Complainant. Such ac-
ions were not constitutionally pro-
tected, and fall within the prohibition of
ORS 659.030.

6. Damages.

Respondent argued that mental
suffering damages were not recover-
able under ORS chapter 659, citing
Hofien v. Sears, Roebuck and Co., 298
Or 76, 689 P2d 1292 (1984).

As the Commissioner wrote in /In
the Matfer of Hamy Martwell, 8 BOLI
80 (1989):

“It is well settied that the Com-
missioner may award compensa-
tory damages for mental suffering
as an administrative remedy under
the Oregon civil rights faw. Wi-
liams v, Joyce, 4 Or App 482, 504,
479 P2d 513, 523, 524, rev den
(1971); School District No. 1 v. Ni-
sen, 271 Or 461, 484-86, 534 P2d
1135, 1148 {1975), Fred Meyer,
Inc. v. Bureau of Labor, 39 Or App
253, 592 P2d 564, 569-70, rev den
(1979); Gaudry v. Bureau of Labor
and Industries, 48 Or App 589,
617 P2d 668, 670-71 (1980); City
of Portiand v. Bureau of Labor and
Industries, 298 Or 104, 690 P2d
475, 484 (1984); Schipporeit v.
Roberts, 93 Or App 12, 760 P2d

1339, 134243, v allowed
(1988). See also OAR 839-03-
090,

“As the court stated in Schip-
poret, the legislative history of
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... ORS 659.121, which provides for
civil suits in circuit court, does not
show:

‘any intention to abrogate the
previously existing powers of
the Commissioner recognized
in Williams v. Joyce, supra. In
Holien, the Supreme Court con-
cluded that the 1977 legisiation
did not elfiminate or reduce ex-
isting administrative remedies,
including damages, in employ-
ment discrimination.' 93 Or App
12, 760 P2d at 1341,
“Thus, Respondents reliance on
Holien is misplaced. The Su-
preme Court has specifically rec-
ognized the Commissioner's
power to award mental suffering
damages under the Oregon civil
rights law. ** *

"The Commissioner has the
authority to fashion a remedy ade-
quate to eliminate the effects of
discrimination. In Fred Meyer the
court said,

ithe wide variely of forms
which discrimination may take,
the broad range of circum-
stances in which it occurs, and
the differences in the impacts it
has on particular individuals re-
quire that the Commissioner's
rernedial powers be broad and
fiexible. 592 P2d at 570"
Markwell, at 82.

As summarized in Ultimate Finding of
Fact 7, "Respondents comments to
Complainant regarding church and Re-
spondent's beliefs made Complainant
feel very uncomfortable, humiliated,
out of place, embarrassed, and an-
noyed. Respondent's conduct upset

Complainant and his family, Res
dent's conduct caused Complaina;
hate churches and to become y
whenever religion is discussed."
though he was employed by Res
dent for only one month, Complai
was a 20-year-oid man with very.
prior employment experience asiq
from working with his dad on a fishi
boat His employment with Respo
dent was his first job after a Job Cory
program in painting. As a result of h

compensate him for the mental di
tress he has suffered from the religiou
harassment by Respondent '
7. Respondent’s Exceptions to the
Proposed Order. :

Respondent's exceptions to th
Proposed Order have been addressed
throughout this Final Order. Many
his exceptions to Findings of Facts
were without merit because he wa:
objecting to an assortment of possib
incomect implications or inferences th
he belleved might be drawn from those
findings. The basic Findings of Facts
are supported by a preponderance
the evidence, and such facts will not b
altered only because one might draw
an incomect inference or implication
from them,

Respondent argued that Findings:
of Facts conceming comments he

made to Complainant's mother and

ancée should be limited, because they .
occurred outside the employment set-

ting and did not involve the Compiain

ant, and thus could not have any effect:
on Complainant or his environment at.
work. Respondent argued that such

rsations were outside the scope
RS. chapter 669, and were pro-
the state and federal consti-
The Forum found that such
tions were relevant to this
‘In determining whether a re-
nt's comments are unwelcome
»ate an intimidating, hostile, or
sive working environment, the
ssioner evaluates the totality of
rcumstances. An employer's off-
sb conduct that directly affects an
ee may be relevant in evaluat-
whether an intimidating, hostile, or
fensive working environment has
en created. In the Matter of G & T
ging Service, Inc., 3 BOLI 67, 78

8 BOLl 45, 52 (1989). Here, Re-
hdent's contacts with Complain-
s: family were a direct extension of
sspondents comments and invita-
s to Complainant, and occurred di-
as a result of Complainants
loyment with Respondent. Com-
ainant was affected by those con-
tacts. Those Findings of Facls were
opery considered when evaluating
ssues presented in this case.

- With regard to Respondent's nu-
erous exceptions based on rele-
nice or credibility, the Commissioner
isagrees with his arguments where
change has been made between
the Proposed Order and this Final
Order.

Respondent suggested that sev-

eral Findings of Fact needed to be
added to the Final Order. Some of

those suggested findings involved Re-

spondent's knowledge of the effects of
his conduct.  Since the Forum has re-
jected Respondent's position that an
element of proof in this case is that he

), In the Matter of Colonial Motor
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knew or should have known that his
actions were unwelcome and were
creating an intimidating, hostile, or of-
fensive working environment (see part
4 of this Opinion), Respondents sug-
gested findings are immaterial. Other
suggested findings either refer to
events that did not occur (for example,
Complainant did not suffer nightmares,
nor did he seek professional help for
his mental distress} or suggest conclu-
sions of fact The Forum deciined fo
make such findings either because
such findings would not affect the de-
terminations in this Order or because
the Forum found the conclusions were
unsupported by the evidence.

ORDER

NOW, THEREFORE, as author-
ized by ORS 659060(3) and
659.010(2) and in order to eliminate
the effects of the unlawful practice
found as well as to protect the lawful
interest of others similarly situated, the
Respondent, JAMES MELTEBEKE, is
hereby ORDERED to;

1) Deliver to the Business Office of
the Bureau of Labor and Industries,
305 State Office Building, 1400 SW
Fifth Avenue, Portland, Oregon 97201,
a oerlified check, payable to the Bu-
reau of Labor and Industries in trust for
Don W, Katzenberger, in the amount
of:

a) THREE THOUSAND DOL-
LARS {$3,000), representing compen-
satory damages for the mental distress
Complainant suffered as a result of
Respondent's unlawful practice found
herein; PLUS,

b) Interest on the compensatory

damages for mental distress, at the le-
gal rate, accrued between the date of
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the Final Order and the date Respon- for work permits or fiing emp FINDINGS OF FACT — Respondent argued that OAR
dent complies herewith, to be com- certificates, and failed to keep rag PROCEDURAL 839-30-060 required it to set forth in its
puted and compounded annually. records on the minor employees. - n June 3, 1991, the Agency answer "each relevant defense to the

2) Cease and desist from discrimi- Commissioner found that Respo on Respondent a Noice of In-  allegaions” in the charging document,
naling against any employee on the Was not regulated under the Fair| ‘Assess Civil Penalty (charging and to raise affimative defenses. it ar-
basis of religion. Standards Act, did not find the o gued that the hearing rules were sient

3) Post in a conspicuous place at tions to be wilful or repeated, ang O i p e oo,

each of Respondents worksites a i _ i ived Respondent's request for a :&ﬁﬂ?ﬁ:ﬁg&ﬁ;ﬁ;ﬁ:;:}gi
copy of ORS 659.030, togethermm a 9.020; 838-19-025(2), (4), (5):" 83 o fested case hearing and its answer ure to state a claim" defense in its an-
notice that anyone who belleves tat 15 16404)(c), (2); 830-21-104; 839:2 the charging document. On June o ko' diemiss

he or she has been discriminaled (7o ;) aag" o n0rt)a) and (b) " 5) OnJulv 22. 1991, the Hearings
against may nolify the Oregon Bureau ' ' pondent's amended answer. ) g t:gd 2  the mOtimngto
of Labor and Industries. —_— : 3) On June 20, 1991, the Agency Reieree T:n " gAgeacy on ©
The above-entitied matter came { the Hearings Unit a request for a tshh;t?t e ear:irg: forBRleesl ee nt
Tegulaﬂy for hearing before DOUg earing date. On July 2, 1991, the to rai wa|t: '?fapil)mpto chole & clamim'lde' o
McKean, designated as Hean jearings Unit issued a Notice of Hear- o raise its ure r, especially since a
Referee by Mary Wendy Robe ng to Respondent and the Agency in- o0 “:I tz'lns;ve ' l:%ahour case
Commissioner of the Bureau of Lal jcating the time and place of the reuirj:-]on 3:! :r; v\rr::gemweam o
and Industries for the State of Orego hearing. Together with the Notice of such as tis oiis OAR oh terpﬁy39
The hearing was heid on November caring, the Hearings Unit sent a e hearings rules (OAR chap ;
in the Matter of 1991, in Suite 220 of the State Offic reannd. e 9 f Contested division 30) until after it files its answer
Tyler Corporaticn, dba Buildi'ng 165 East Seventh Aveni qcume_nt entitied "Notice o " tes_ and a request for hearing.' The Hear-
' _ ase Rights and Procedures,” contain- . that, under OAR

PANDA PIZZA, Eugene, Oregon. The Bureau of L g the information required by ORg NgS Referee noted L, Lnder
Respondent. bor and Industries {the Agency) wa 83413, and a copy of the Forum's 839-35[:070(1). a rrroﬂa.r':j moto slsizrl\tw;s:
represented by Judy Bracanovich, a contested case hearings rules, OAR clmaa;]r’n ubaS:d ;?10&1 rel-!ief can bo

Case Number 34-91 employee of the Agency. Tyler Corpo-  839-30-020 to 839-30-200. po

ration (Respondent : granted.” Thatmotlon must be filed ‘
Final Order of the Commissioner (Res ) ort) was representzd 4) On July 22, 1991, the Agency ithin 10 days after issuance of the

/ ¢ led a motion to strike Respondents i "that such is-

Mary Wendy Roberts Law. Chnstopher T. Johnson, R affrmative defense, which alleged that gz:;g'?ﬁu; ﬁn:;:ds;m adzirjessed

Issued February 13, 1992. spondents a"“’m‘;d “‘39"*‘5?1““‘?" the charging document falled tostate 8 eany " The Hearings Referes rea-

s pfzse’;‘ “‘;':;'90:”.‘ “‘?1 eann _ciaim upon which relief could be goneq that “if the motion is granted, the

SYNOPSIS ??’;Ee‘,’;im"a nstopher  Joh granted. The Agency argued in S M- atter may be dismissed and unnec-

Respond loved four minors L S WAness. tion that such a defense is more PrOP-  gggary  preparations  for  hearing

espondent employ ' minors Having fully considered the enti “erly a prehearing motion against the uided or the pleadings can be

as pﬁ;qe'“’e’yug""e"f’ae ?"eh.g'g‘” record in this matter, 1, Mary Wen - pleadings. The Agency requested that  amended without delaying the hear-
was ldlied i an auto accident white de-  Roberts, Commissioner of the Burea ' ma-  inon s i

ivering pizza. The Commissioner held  of { abor and Industries, hersby make. the Hearings Referee treat the affma-  jng - qifing OAR 839-30-075 regarding

ich i . tive defense as such, and issue an or- ts to the pleadinas. For the
that OAR 839-21-104, which incompo-  the following Findings of Fact {Proce- der requiing Respondent 1o set forth amendmen e pleading:

i . . - same reasons, the Hearings Referee
rates federal reguiations on hazardous  gura) and on the Merits), Ultimate Find- the basis for the defense. On August  giracted Respondent to ﬁ‘ega brief set-
gmr?gahgn;ifg;rm;:or: &?21”’@&32 ngs of Fact, Conclusions of Law, 2, the Hearings Unit received Respon-  ting forth the basis of its affrmative

Opinion, and Order. dents timely response to the motion. -
driver or outside helper on any public :
road or highway. Respondent also oo In Civil Rights contested cases and in some Wage and Hour licensing
employed 17 minors without checking contested cases, the hearings rules are included with the charging document
that is served on the respondent.




134

defense, along with its points and
authorities,

6) On August 19, 1891, the Hear-
ings Unit received Respondents mo-
tion for partial summary judgment, with
an affidavit from Respondents presi-
dent, Christopher Johnson, and a
memorandum of law.

7} After an extension of time, on
September 20, 1991, the Agency filed
a cross-motion for partiat summary
judgment, along with a memorandum
in response to Respondents motion
for summary judgment and in support
of the Agency's cross-motion for partial
summary judgment.

8) After an extension of time, Re-
spondent filed a tmely response to the
Agency's cross-motion and to the
Agency's memorandum in response to
Respondent's motion for partial sum-
mary judgment.

9) On October 17, 1991, the Hear-
ings Referee denied Respondents
motion for summary judgment and
granted the Agency's cross-motion for
partial summary judgment.

10) On October 28, 1991, the
Agency timely submitted a Summary
of the Case.

11} On Oclober 29, 1991, the
Agency requested that the Hearings
Referee direct Respondent to file a
Summary of the Case and requested a
prehearing conference.

12) On October 29, 1991, the
Agency filed a second motion for par-
tial summary judgment.

13) On October 31, 1891, the
Hearings Referee directed Respon-
dent to comply with the requirements
of OAR 839-30-071, the Summary of
the Case nule, by November 1, 1991.

Citeas 10 BOLI 132 (1992).

The Hearings Referee also schediik
a prehearing conference for Novemt
1.

14) On October 31, 1991, Respo
dent filed by fax a Summary of th
Case and an objection to an Agen
subpoena duces tecurn. Responde
did not attach to its Summary of th
Case any documents it intended to
fer at hearing. .

15) During a prehearing con
ence on November 1, 1991, the
Agency moved to amend the charging
document. Respondent did not object.
and the Hearings Referee granted the
motion. Respondent and the Agency.
agreed that only two facts were in dis-
pute. Respondent did not dispute the
factual matters alleged in the Agency's
second motion for partial summary
judgment, and the Hearings Referee
granted the Agency's motion. The
Hearings Referee defemed nuing on
discovery issues until hearing.

16) At the start of the hearing, Re-
spondent's attomey said he had re-
viewed the "Notice of Contested Case
Rights and Procedures” and had no
questions about it.

17) Pursuant to ORS 183.415(7),

the Hearings Referee explained the is-
sues involved in the hearing, the mat-
ters to be proved or disproved, and the

procedures goveming the conduct of
the hearing. The Hearings Referee
notified the participants that, during the

course of a hearng on a contested

case involving Albertson's, Inc., case
number 01-91, he had heard testimony
and had received the Agency's investi-
gative file regarding Respondents
case. Respondent was given notice of
its right to rebut on the record the

!
L

tance of the ex parte communic-

18) Before any evidence was of-
the hearing, Respondent con-
the remaining facts in dispute,
‘for facts conceming the issues
tion and the computation of
nalties.

19) Respondent offered no docu-
tary evidence, and accordingly the
gs Referee did not rule on mo-
and objections sumounding an
cy subpoena and Respondents

on December 3,
espondent timely filed exceptions on
mber 13, 1991. The exceptions
addressed in the Opinion.
FINDINGS OF FACT — THE MERITS
1) During times material herein,
espondent was an Oregon corpora-
on engaged in the restaurant busi-
ness.  Christopher Johnson was
pondent's president From 1986
ntil he incorporated Respondent in
January 1990, Johnson operated a
‘Panda Pizza parior in Coltage Grove
“as a sole proprietor. He employed mi-
nors during that entire period, including
inors employed as delivery drivers.
early March 1990, Respondent
opened a second Panda Pizza parior
“in Creswell. Respondent employed
-persons under 18 years of age
{minors).

2) During February and March
1990, Respondent employed Colby
Lewis as a pizza delivery driver for Re-
spondent's pizza parlor in Creswell.
Lewis's date of birth was October 17,
1973. He was 16 years old during
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times material. On March 19, 1990,
while operating his car on a public road
or highway to deliver pizza in the
course of his employment with Re-
spondent, Lewis was kiled in a car
accident.

3) As of March 19, 1990, Respon-
dent had employed Jeff Bishop, Mark
D. Helgeson, Kevin Kinkade, and
Colby Lewis as motor vehicle delivery
drivers. Bishop, Helgeson, Kinkade,
and lLewis were each hired by Re-
spondent as delivery drivers prior to
their 18th birthdays. The minors drove
during hours of darkness and spent
half of their working hours driving. Re-
spondent never instructed the minor
drivers to use seatbelts.

4) As of March 19, 1990, Respon-
dent employed 17 minors under age
18. Respondent did not verify the mi-
nors' ages by requiring the minors to
produce Work Permits prior {o being
employed or permitted to work.

5) As of March 19, 1990, Respon-
dent had not fled employment certifi-
cates for 17 minor employees within 48
hours after hiring each of the minors.

6)- On March 20, 1990, the Agency
began an investigation of Lewis's acci-
dent. Compliance Specialist Eduardo
Sifuentez advised Johnson that he had
to immediately discontinue the practice
of allowing 16- and 17-year-old minor
employees to drive motor vehicles to
deliver pizza. Siuentez also advised
Johnson that Respondent had to verify
the age of minors by requiring that they
have work permits, ang that Respon-
dent must submit empioyment certifi-
cates for each minor employee.
Sifuentez discussed laws regarding
the employment of minors with John-
son and gave him work permit and
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employment certificate applications, a
minimum wage poster, and Employ-
ment of Minors brochures. On March
21, Johnson told Sifuentez that John-
son had stopped allowing minor em-
ployees to drive. Johnson began
acquiring the minors' work permits and
agreed to file employment certificates.
Johnson was at all times cooperative.

7) Johnson was unaware that em-
ployees under age 18 wenre prohibited
from driving motor vehicles on public
roads and highways. Johnson was
unaware of the requirement to file em-
ployment certificates for minor employ-
ees. He assumed that Respondent's
minor employees had work permits be-
cause some of them had been refemed
to Respondent by Creswell High
School, Johnson assumed that the
school ensured that the minors had
work permits,

8) Respondents records did not
show the sex of five minor employees,
did not show the time of day and day
of the week on which six minors’ work
weeks began, and did not show the
dates of bith of three minor
employees.

9) The Agency interpreted OAR
839-21-104 to mirror the interpretation
by the US Department of Labor (US-
DOL} of Hazardous Order number 2,
29 CFR part 570.52,

"to prohibit the occupations of

driver and oulside helper as par-

ticularly hazardous for the employ-
ment of minors where the motor
vehicle is operated on public roads
or highways or on private roads or

10) At times material, Respo)
dent's sales did not exceed $280 04
USDOL advised the Agency th
would not reguiate the hazardous of
der violations alleged in this case, b
cause the minors would not be une
its jurisdiction.

ULTIMATE FINDINGS OF FACT
1) During afl times material herei)
Respondent was an Oregon corpora:

Respondent's president. Respondeiy:
employed persons under 18 years o
age {minors) in Oregon.

2) Respondent employed J
Bishop, Mark D. Helgeson, Kevi
Kinkade, and Colby Lewis as molo
vehicle pizza delivery drivers prior t
their 18th birthdays. The minors drov
on public roads or highways, drow
during hours of darkness, and spen
half of their working hours driving. R
spondent never instructed the mino
to use seathelts.

2) Lewis was 16 years old at times
material. Lewis was killed while ope
ating a mofor vehicle in the course
his employment with Respondent.

4) Respondent employed 17 mi-
nors under age 18. Respondent di
not verify the minors' ages by requirin
the minors to produce work permits
prior to being employed or permitted
work.

5) Respondent failed to fle em-
ployment certificates with the Agency
for 17 minor employees within 48"

hours after hiring each of the minors.

6) Respondents records did not

ks began, and did not show the
ates of bith of three minor

. CONCLUSIONS OF LAW

1) At all times material, Respon-
nt was subject to the provisions of
RS 653.305 to 653.370 and the ad-
ministrative rules adopted thereunder.
*'2) The Commissioner of the Bu-
au of Labor and Industries has juris-

diction over the persons and subject

matter herein. Respondent was not
ulated under the Fair Labor Stan-

regu
dards Act ORS 853.370(1); OAR
839-19-100{1){c), {2).

3) Before the start of the contested
case hearing, the Hearings Referee in-

formed Respondent of its rights as re-

uired by ORS 183413(2). The

183.415(7) by explaining the informa-
tion described therein to the partici-
pants at the start of the hearing. The

“Hearings Referee complied with ORS

183.462 and OAR 839-30-101 by noti-
fying the participants of an ex parte
communication, and of their right to re-
but the substance of the communica-

.- tion on the record.

4) The actions or inactions of
Christopher Johnson, an agent or em-
ployee of Respondent, are propery

imputed to Respondent.

5) The occupation of motor vehicle

~ driver on any public road or highway is

prohibited for minors between 16 and
18 years of age, with some exceptions
not applicable here. Hazardous
Occupations Order No. 2, 29 CFR part
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57052, OAR 839-21-104. By pemit-
ting four employees under age 18 to
drive motor vehicles on public roads or
highways, Respondent committed four
violations of OAR 839-21-104.

6) By failing to verify the age of 17
minors by requinng those minors fo
produce work permits before being
employed or pemmitted to work, Re-
spondent committed 17 violations of
OAR 839-21-220(1)(a).

7) By faiing to file a completed
employment cerlificate form with the
Agency within 48 hours after hiring

" each of 17 minors, or permitting each

of 17 minors to work, Respondent
committed 17 violations of OAR
839-21-220(1)(b) and (3).

8) By failing to maintain and pre-
serve records containing the sex of five
minor employees, the time of day and
day of the week on which six minors'
work weeks began, and the dates of
birth of three minor employees, Re-
spondent committed one violation of
OAR 839-21-170(1).

OPINION

This case is a tragic reminder of
why child labor laws exist and why
they must be obeyed. A child's death
could and would have been avoided if
the law had been foliowed by this
Respondent.

In the amended charging docu-
ment, the Agency alleged that Respon-
dent employed four minors in a
hazardous occupation (mator vehicle
driver), in violaion of OAR
839-21-104;? that Respondent failed to

highways in or about mines, log-
ging and sawmill operations, or
identified excavations."

: OAR 839-21-104 provides: "No employer shall employ a minor between
16 and 18 years of age in any occupation declared particularly hazardous for i
the employment of minors between 16 and 18 years of age or detrimental to |
their health or well-being, except under ferms and conditions specifically set

show the sex of five minor employees, E
did not show the time of day and day | -
of the week on which six minors' work
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verify the ages of 17 named minor
employees at the time of hire by
requiring the minors to produce work
permits, in violation of OAR
839-21-220(1)a)® that Respondent
failed to file employment certificates for
17 named minor employees, in
violation of OAR 839-21-220(3);* and
that Respondent failed to maintain
proper records on 11 named minor
employees, in violation of OAR
839-21-170(1{aH{g).> The Agency
alleged aggravating circumstances,
including the death of one 16-year-old
minor employee, Colby Lewis, while

driving a motor vehicle to deliver pi
for Respondent, and proposed to a
sess a chvil penaity in the amount:
$9,400 for the violations.
Hazardous Occupation

As an affirmative defense, and later
as a motion for partial summary judg-
ment, Respondent alleged that in pa
graph one of the charging documen
the Agency failed to state a claim upon pondent argued that the prohibition
which relief could be granted. Respon- part 57052 concems operating a
dent argued that the occupation its vehicie on a public highway near a
minor emplgyee§ enggged inwas not . logging or sawmill operation, or
an occupation listed in 29 CFR part cavation. Respondent also argued
570.52° which is incorporated by A to construe the regulation to pro-

not all vehicle operation in em-
ployment that is. prohibited for mi-
nors 16 to 18 years. It is rather
vehicle operation in proximity to
certain dangerous industries or
-ondiions. The agency has sim-
ply misread the regulations.”

bit all delivery driving by persons un-
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ce in OAR 839-21-104. Re- Wage and Hour Commission had

adopted the federal hazardous onders,
and had consistently interpreted 29
CFR part 570.52 as it had been inter-
preted by the US Department of Labor:
to prohibit the occupations of driver
and outside helper as particularly haz-
ardous for the employment of minors,
where the motor vehicle is operated on
public roads or highways or on private
roads or highways in or about mines,
logging and sawmill operations, or
identified excavations. The Agency
cited a line of federal cases adopted by
the commission "in which the occupa-
tion of motor vehicle driver and outside

forth by rules of the Wage and Hour Commission. Those occupations set ou
in Title 29 of the Code of Federai Regulations, Part 570.51 to and including
Part 570.68 are hereby adopted as occupations particularly hazardous for the
empioyment of minors between 16 and 18 years of age or detrimental to thei
health and well-being and the regulations pertaining to these occupations sel
out in Title 29 of the Code of Federal Regulations, Part 570.50 to and including
Parl 570.68 are hereby adepted and incorporated by reference herein and are
attached as Appendix 1."

: OAR 839-21-220(1) provides: "Unless otherwise provided by rule of the::

Commission, no minor 14 through 17 years of age shall be employed or permit

ted to work unless the employer: (a) Verifies the minor's age by requiring the
minor to produce a work permit and (b) Complies with the provisions of this

rule."
¢ OAR 839-21-220(3) provides: "Within 48 hours after the hiring of a mi
nor, or of permitting a minor to work, an employer shall file a completed em
ployment certificate form by taking or mailing the completed form to any office
of the Bureau of Labor and Industries.”
OAR 839-21-170(1) provides: “Every employer employing minors shall

maintain and preserve records containing the following information and data

with respect to each minor employed:
"(a) Name in full, as used for social security recordkeeping purposes and
on the same record, the minor's identifying symbol or number if such is used in

place of name on any time, work or payroll records; "(b) Home address, includ-

ing zip code;
"(c) Date of hirth;
"(d) Sex and cccupation in which the minor is employed (sex may be in-
dicated by use of the prefixes Mr., Mrs., Miss or Ms.);
“{e) Time of day and day of week on which the minor's workweek begins;
"(f) Hours worked each workday and total hours worked each workweek;
"{g) Date the miner became employed by the employer and date employ-
ment was terminated."

’ 29 CFR Part 570.52(a) provides: "Finding and declaration of fact. Ex-

ar 18 years of age would cause it to
__hﬂict with ORS 653.3407 which

ors employed by telegraph, messen-
er, and delivery companies.

~The Agency argued in #S CTOSS-  Lighways are in or about a mine, log-

helper for 16 to 18 year old minors has
been considered, the prohibition has
applied to all driving and outside helper
occupations where the motor vehicle is
operated on public roads and high-
ways, whether or not those roads or

ulates the hours and ages of mi-

fion for summary judgment that the iy or  sawmil operation, or an

‘cept as provided in paragraph (b} of this section, the occupations of motor
‘vehicle driver and outside helper on any public road, highway, in or about any

mine {inctuding open pit mine or quary), place where logging or sawmill opera-
tions are in progress, or in any excavation of the type identified in 570.66(a)

‘are particulary hazardous for the employment of minors between 16 and 18

years of age."
Paragraph (b) provides exceptions for incidental and occasional driving,

':and for school bus driving. Paragraph (c) contains definitions. "Motor vehicle”

is defined to include automobiles and trucks. Respondent never argued that
the exception for incidental and oceasional driving applied in this case. The
exception's requirements were not met here; the exceplion applies when
{among other things) driving is restricted to daylight hours, it is occasional and
incidental to the child's employment, the child holds a valid state driver's li-
cense and has completed a state approved driver education course, the vehi-

- cle is equipped with a seat belt, and the employer has instructed each child

that belts must be used. See Finding of Fact (the Merits) 3.
ORS 653.340 provides:
"(1) No person under the age of 18 years shall be employed or permitted

" to work as a messenger for a telegraph or messenger company or anyone en-

gaged in such a business in the distribution, transmission or delivery of goods

: or messages before 5 a.m. or after 10 p.m.

"(2) No person under the age of 16 years shall be employed or permitted

. to work in the telegraph, telephone or public messenger service."
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identified excavation." Lenroot v. Intor-

state Bakeries Corp., 146 F2d 325 (CA
8 1945) (minor helpers on trucks deliv-
ering bulk milk, flour, and sugar);, Gold-
berg v. Fritschy, 198 F Supp 743 {OC
NC 1961), rev'd on other grounds, 309
F2d 152 (minor helper on truck hauling
scrap metal for sale to local dealers);
Mifchell v. Howard, 37 CCH Lab
Cases 65554 (DC Ga 1959} (minor
helper on tucks delivering chicken
feathers and ice), Wirlz v. Lundsford,
54 CCH Lab Cases 31837 {DC Tenn
1966), affd on this point, revd on other
grotinds, 404 F2d 693 (minor driver
and helper on trucks delivering oil for
oil distribution company);, and Schuftz
v. McBride, 62 CCH Lab Cases 32332
(DC Tex 1970) {minors driving motor
trucks to perform janitorial services at
client business locations).

The Agency argued further in its
memorandum that its interpretation of
the federal regulation was not in con-
fict with ORS 653.340, because that
statute

"reguiates the hours of work of mi-
nors employed as messengers
and delivery persons {whether by
motor vehicle, bicycle, or foof);
OAR 839-21-104 incorporates the
conditions of labor of minors as, in
this case, delivery persons." (Em-
phasis in original.)
By admission in the affidavit of Re-
spondent's president that Mark Hel
geson, Kevin Kinkade, and Colby
Lewis were employed by Respondent
as 16 and 17 year olds to deliver pizza
by driving motor vehicles, the Agency
claimed it was entiled to summary
judgment on paragraph one of the
charging document as to those three
mmaors.

The Hearings Referee found
the Forum hereby finds, that the
guage of 29 CFR part 570.52
the occupations of motor vehicle
and outside helper on any public
or highway particularly hazardous
the employment of minors betwee
and 18 years of age. The regula
lists several places where those ¢
pations are hazardous: (1) on any
lic road, (2} on any highway, {3) i
about any mine, (4) in or about any
place where logging or sawmill oper;
tions are in progress, or (5) in any
cavation of the type identified.

Respondent's conclusion — that be.
cause in the regulation there is no
between the words "highway" and
or about any mine," the regulation on
makes driving hazardous on publ
roads or highways located near mines
efc, — is not compelled by the lar
guage of the regulation and is not su;
ported by the federal cases. The
Forum finds that the Agency's and the
Wage and Hour Commission's inte
pretation of the regulation is reason:
able and supported by the case law
The Hearings Referee granted parti
summary judgment to the Agency ol
that issue and made that recommen:
dation in the Proposed Order. OAR
839-30-070(6). Respondent took €
ception to that ruling in the Proposed
Order, citing the authorities and arg
ments set forth in its motion for su
mary judgment. The Forum hereby
confirms the Hearings Referee's rulin

The Agency also moved for su
mary judgment regarding {1) Respo
dents failure to require that the 1

named minors produce work permits.
prior to hire, and (2) Respondents.

ure to file employment certificates
ceming the 17 named minors. Re-
dent did not dispute those facts,
nd the Hearings Referee granted the
ncys motion. That ruling is incor-
herein by this reference and
med by the Forum. OAR

egarding the allegation that Re-
dent failed to maintain records in
comphiance with CAR 839-21-170, Re-
dent conceded that issue at

Pursuant to ORS 653.370(1),

+ "the Commissioner of the Bureau
" of Labor and Industries may im-
“pose upon any person not regu-
- lated under the Federal Fair Labor
" Standards Act who violates ORS
© 653.305 to 653.370 or any rule
adopted by the Wage and Hour
Commission thereunder, a civil
penalty not to exceed $1,000 for
each violation."

espondent is not regulated under the
ar Lsbor Standards Act for the

violations found here. See Finding of
Fact (the Merits) 10 and Conclusion of
Law 2.
tules, OAR chapter 839, division 19, to
‘regulate civil penalties for chikd labor

The Agency has adopted

violations. A "violation" means a trans-

‘gression of any statute, rule, or order,

or any part thereof and includes both

‘acts and omissions. OAR 839-19-004
(9). Each violation is a separate and
‘distinct offense.  OAR 839-19-015.
For certain violations, the Agency has
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established minimum penalties. OAR
839-19-025. The actual amount of the
penalty depends on all the facts and
any mitigating and aggravating circum-
stances. OAR 839-19-025(1). For all
other violations, the Commissioner de-
termines the amount of the civil penafty
after considering a number of circum-
stances, including: the history of the
employer in taking all necessary meas-
ures to prevent or cotrect violations of
statutes and rules; prior violations, if
any, of statutes and rules; the magni-
tude and seriousness of the violation;
the opportunity and degree of difficulty
to comply; whether a minor was injured
while employed in violation of the stat-
ute and rules; and all mitigating and
aggravating circumstances. Notwith-
standing those factors, in the case of a
serious injury to or death of a minor
while employed in violation of the
statutes and rules, the Commissioner
may impose the maximum penalty al-
fowed by ORS 653370, which is
$1,000. OAR 839-19-020(4), 839-19-
025(6).

Wiiiful and Repeated

OAR 839-19-025(5) provides:

“Willful and repeated violations of
the provisions of ORS 653.305 to
653.370 or OAR 839-21-001 to
839-21-500 are considered to be
of such seriousness and magni-
tude that no less than $500 for
each wilful or repeated violation
will be imposed when the
Commissioner determines to im-
pose a civil penalty."®

! Note that the rule begins with "Wiliful and repeated violations,” but later

refers to "willful or repeated violation.”

(Emphasis added.) Respondent took

- exception to the referee’s reading of the rule, which views the operative lan-

guage as disjunctive, by arguing that it "arbitrarily determines that the two
specifications are alternatives.” Respondent argued that it would be "more rea-




142 Citeas 10 BOLI 132 (1982).

"Willful* means intentional and in-
cludes a failure fo act “A person com-
mits a willful act when the person
knows what she/he is doing, intends to
do what she/he is doing and is a free
agent” OAR 839-19-004(10). This
standard is very familiar to the Agency.
Under ORS 652.150, an employer is
liable for a civil penalty if it "willfully fails
to pay" wages due to an employee, as
provided in ORS 652.140. The Cre-
gon Supreme Court has held that "will-
fuly” for the purpose of ORS 652,150
means that "the person knows what he
is doing, intends to do what he is do-
ing, and is a free agent” Sabin v.
Whlamette-Westem Corp., 276 Or
1083, 1093-94, 557 P2d 1344 (1976).

Unlike ORS 652.150 and the lan-
guage interpreted by the Sabin court,
however, OAR 839-19-025(5) is ad-
dressed to "fwiillful ... viplations," not a
willfut act that constitutes a violation.
Thus, in ORS 652.150, the statute pre-
scribes penalties for an act: the inten-
tional failure fo pay wages due. OAR
839-19-025(5), on the other hand, sets
a minimum penalty by reference to a
violation of law and requires that the
violation be willful. Here, Respondent

knowingly and intentionally hired
nors or permitted them to worlk
knowingly and intentionally maintain
records with certain information ar
data with respect to each minor er
ployed. Respondent knowingly and j
tentionally aflowed some of the ming
to work in a hazardous occupation
Respondent simitarly failed to file er
ployment certificates, failed to ver,

mits, and failed to maintain reoonds_

evidence suggests that Responde
was not a free agent  However, the
also is no evidence that Respondi
intended to violate the law in the sen:
that Respondent had actual or co
structive knowledge of the law's
quirements but viclated them anywa
The Forum reads OAR 839-19-025(
to require an element of actual or con
structive intent to violate the law.

The Proposed Order in this matter
comrectly asserted that ignorance of th
law is no bar to prosecution for its vi
lation. Ignorance of the law is no d

wiliful, read “intentional,” acts, such as

a failure to pay wages or minimu

sonable” to construe the rule to intend that only those acts that are both will

and repeated be punished by this substantial penaity.” (Emphasis in original. Y
The Forum has ruled that a statute should be read to give effect to every word;
phrase, sentence, and section where possible. In the Matter of Mini-Mart Food.
Stores, Inc., 3 BOLI 262, 274 (1983). This is consistent with the general rule of:
statutory construction that, when conslmmg a statute, a "judge is simply to as—;
certain and declare what is, in terms or in substance, contained therein, not to:
insert what has been omitted, or to omit what has been inserted.” ORS'
These rules also are appropriate to the construction of QAR
839-19-025(5). In order 1o give meaning to every word in the rule section (and’
not omit the word "or"), the Forum construes the rule to mean that willful and-

174.010,

repeated violations of certain statutes and rules are both considered to be of
such seriousness and magnitude that a minimum civil penalty will be imposed
(when the Commissioner determines to impose a civil penalty), and, a mini-
mum penalty will be imposed for each wiliful or repeated violation.

:again and again."
‘World Dictionary 1205 (2d college ed

‘second time; anew."
again”

rates. See In the Matler of
try Auction, 5 BOLI 256, 267
(employer argued that he coukd
pe found to have willfully failed to
minimum wage rate because
unaware that the law imposed
m wage rate requirement on
Commissioner held that the
ver, 'lke all employers, is
rged with knowing the wage and
faws goveming his activities as an

er. In other words, even if he
not actually know, he is charged
or the law with knowing of this re-
ment. Accordingly, the Employer
ot escape fiability for penalty
wages with this defense.”) However,
re, as in OAR 839-19-025(5), con-
quences flow not from the intentional
ing of an act but rather from the in-
tional violation of the law, it is rea-

gyences on actual or constructive
knowledge of the law's requirements.
nstructive knowledge" in this con-
means knowledge of facts or cir-
imstances which, with reasonably
igent inquiry, would place the person
y notice of the thing to be done or
mitted to be done. A person has con-
tructive knowledge of a thing if the
rson has the means to inform him-
or herself but elects not to do so.

-See OAR 839-15-505(1).

. "Repeated” is not defined by the

;mles The ordinary dictionary meaning

"repeated,” as an adjective, is "said,
made, done, or happening again, or
' Webster's New
986). "Again" means "once more; a
"Again and
repeatedly.”

means “often,
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Webster's, at 25. "Often” means
"many times, repeatedly, frequently.”
Webster's, at 988. Here, Respondent
failed to verify the ages of, and to file
employment certificates for, 17 named
minors. Respondent argued that all of
the violations were "simultaneous” and
a "first offense,” because Respondent
had not been previocusly cited for these
violations.

The Forum agrees that the 17 vio-
jaions at issue here, while still 17
separate and distinct offenses, do not
amount to "repeated violations” for pur-
poses of OAR 839-19-025(5). Much
tike "willkal . . . violations," the Forum
concludes that this portion of the rule is
addressed to genuinely recalcitrant
employers, employers who are repeat
violators in the sense of having been
cited for noncompliance in the past.
There is no need in such cases to rely
on actual or constructive knowtedge of
the law in order to justify minimum pen-
alties. The fact of a prior citation for the
same offense makes notice of the
law's potential application a foregone
conclusion, and the Forum need not
dwelt in such cases on questions of
knowledge and intent Cf OAR
839-15-510(2) {civil penalty minimums
for repeat violations of farm/forest labor
contractor statutes by licensees not
contingent on proof of prior citation or
other indication of willfulness or know-
ing violation). See ORS 658.412 and
OAR 839-15-170 to 839-15-195 (licen-
see examination requirements).
Amounts of Clvil Penalties To Be
imposed

Pursuant to OAR 839-19-025(4)°
when a minor incurs a serious injury or
dies while employed in violation of

OAR 839-19-025(4) provides: "When a minor incurs a serious injury or
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certain statutes and rules, the violation
is considered to be of such magnitude
and seriousness that the maximum
penalty will be imposed when the
Commissioner determines to impose a
civil penalty. Here, Colby Lewis died
while employed in a hazardous occu-
pation for minors {driving a motor vehi-
cle on a public road or highway) in
violation of OAR 839-21-104. Accornd-
ingly, the Forum imposes the maxi-
mum civil penalty of $1,000 for that
violation, pursuant to OAR 839-19-025
(4)(d).

With regard to the three other viola-
tions of OAR 839-21-104, the Forum
finds that while they were neither willful
nor repeated violations, they are ag-
gravated by several circumstances
relevant under OAR 839-19-020(1):
First and foremost among these
aggravating circumstances is, of
course, Lewis's death. OAR 8309-19-
020(4). Second, they are aggravated
by the inherent hazardousness of the
activity. OAR 839-19-020(1)(c). Third,
they are aggravated by the amount of
time spent in this hazardous occupa-
tion, approximately half the minors'
working hours. /d. Fourth, and finally,
the hazardous occupation was per-
formed during evening or nighttime
hours, thereby increasing the risk of al-
ready hazardous work. /d.

As mitigating circumstances, Re-
spondent argued that Mr. Johnson
was ignorant of the child labor laws,

Citeas 10 BOL! 132 (1992).
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The charging document proposed
civit penalties for these violations as fol-
lows: $1,000 for Lewis, $500 each for
two other minor drivers®, and $100
each for the remaining 14 minors em-
ployed without employment certifi-
cates. Again, the death of Colby Lewis
aggravates one of these violations,
and the employment of minors ap-
proximately half-time, at night, and in a
hazanrdous occupation aggravates two
more of the violations. OAR
839-19-020(4), {1)(c). Mitigating the
viclations are Respondents coopera-
tion with the Agency and Mr. John-
son's  assurances of  future
compliance.” OAR 839-19-020(1)(e).

s (that is, stopping the use of
as drivers) and its cooperation
Agency's investigation as miti-
ng circumstances. OAR 839-19-
)¥e). Based upon the aggravat-
d mitigating circumstances, the
um imposes a $1,500 civil penalty
500 for each of the three violations)
posed by the Agency.

OAR 839-19-025(2) provides:

= “Ahen the Commissioner de-
termines fo impose a civil penalty
for the employment of a minor
without a valid employment certifi-
‘cate, the minimum civil penalty
shall be as follows:

and that Lewis's “negligence”
“nothing to do with Mr. Johnson
Commissioner has previously held
the Forum finds that ignorance of
law is not a mitigating circumstance
the Matter of Miguel Espinozs,
BOLI 96, 100 (1991); /n the Matte,
Francis Kau, 7 BOLI 45, 54 {(19g;
And to suggest that Lewis's death
nothing to do with Respondent g
demonstrates Respondent's failure
understand the purposes behind
child labor laws. The Wage and Hoy
Commission has ruled that certain
cupations are hazardous for minors
and employers are prohibited from e
ploying minors in those jobs. Motor v

hicle driving is one of them. ' "(a) 100 for the first offense, However, some evidence in the record
Respondent had educated iself about "(b)y $300 for the second suggests that, in July 1990,
the child labor laws, then supposed| offense; Respondent was still not in complete
Respondent would not have employ, "(c) $500 for the third and sub- compliance with employment certifi-
Lewis in that hazardous job, and Lewis sequent offenses" (Emphasis cate and recordkeeping requirements.
would not have been killed while doin added.) Penatties of $1,000 for the failure to file

that job. If Respondent had filed a an employment certificate for Lewis, "

employment cerlificate listing Lewis
job duties as a driver, then presumab
the Agency would have denied the ce
tificate, and Respondent would have
teminated Lewis's employment or
changed his job duties to nonhazard
ous ones. OAR 839-21-220(6), (7). In
short, Lewis's death had a great deal.
to do with Respondent, and his death’
aggravates the fact that Respondent’
employed other minors in the same:
hazardous occupation. :

The Forum considers Respon-
gent's prompt comection of those

Although Bishop, Helgeson, Kinkade, and Lewis were all found to be mi-
_nors employed in a hazardous occupation, the Agency requested aggravated
penalties for only Lewis, Helgeson, and Kinkade.

Respondent argued that the Forum failed to consider as mitigating fac-
tors the history of Respondent, the absence of past violations, and Respon-
dent's “immediate correction of the situalion upon being appraised of the law."
The Forum has noted that Respondent had only been in business three
months (from January to March 1990) when the viclations herein were discov-
ered. What Hittle history there is ¢an only be inferred from Mr. Johnson's past
business operations. He admitted that he had employed minors for years and
had employed them in a hazardous occupation. He admilted that he did not
know of the employment certificate and work permit requirements and hence
could not have been in complianca with them. The Forum finds no mitigation in
Respondent's history. The facts suggest a history of violations, aibeit uncited.
And the facts, as mentioned in the Opinion above, suggest that Respondent
had not obtained full compliance with the child labor laws months after assur-

ances of future compliance. Respondent did not provide convincing proof of
these mitigating circumstances. See OAR 839-19-020{2).

ko Respondent argued that a $1,000 civil penalty was neither compeiled nor
appropriate in view of the imposition of that penalty for the violation of employ-
ing a minor in a hazardous activity, and that Respondent was being punished
with the maximum penalty twice for the same offense. Respondent is correct
that OAR 839-19-025(4) is not applicable here, and it has not been applied

d_ies \fvhilg employed in violation of any of the following statutes and rules, the
violation is considered to be so serious and of such magnitude that the maxi-
mum penalty will be imposed when the Commissioner determines to impose a
civil penalty;

"k w &

"(d) Employment of a minor in violation of OAR $39-21-
83921 ot~ 9-21-102 or OAR 1
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Kinkade would be appropriate. There- and 839-19-020{4). The remaini portiand, Oregon 97232, the  839-07-850.

maining 14 certificate violations should
be penalized at the minimum rate of
$100 each for first time violations. See
OAR 839-19-025(2)(a).

With regard to the 17 violations of
OAR 839-21-220{1)(a) for faiing to
verify minors’ ages by requiring them

failures to verify should be penalized
a rate of $100 each. OAR 839-19¢
(1)c). ().

The Forum finds that Responden
failure to maintain proper records w
one violation of OAR 839-21-170(1)
spite of the fact that there were 11 s

t of NINE THOUSAND
UNDRED  DOLLARS
00), representing $2,500 for four
of OAR 839-21-104, $3,400

The above-entited matter came on
regularly for hearing before Douglas A.
McKean, designated as Hearings
Referee by Mary Wendy Roberts,

a), $3,400 for 17 violations of . u ioner of the Bureau of Labor

(i
2339»21-220(3) and $100 for one

to produce work permits, one violation
is aggravated by lLewis's death, and
two violations™ are aggravated by the
other minors employed half-ime, at
night, in a hazardous occupation,
These viplations are aggravated be-
cause one of the purposes of checking
a minor's age before hire is fo ensure
that the minor is employed under
proper working conditions and with
proper hours for that specific age. Fail-
ure to verify a minor's age reduces the
employer's ability to safely and legally
emptoy the minor. The violations are
mitigated by Respondent's coopera-
tiveness and efforts fo comrect the
violations.™* Penalties of $1,000 for the
failure to verify Lewis's age and $500
each for Helgeson and Kinkade would

cific omissions found in Responden
records. Considering the aggravati
and mitigating cicumstances
scribed above in this Opinion, and co
sidering that the maximum civil pen;
has already been imposed for three ¢
the violations, the Forum imposes

$100 civil penalty for this recordkeep-

ing violation, which is the amount

quested by the Agency in the

amended charging document. /d,
ORDER

NOW, THEREFORE, as autho
ized by ORS 653.370, and as a civi
penaity for violating the rues outlined
above, TYLER CORPORATION is
hereby ordered to deliver to the Busi
ness Office of the Bureau of Labor and

here. OAR 839-19-025(1) and (2) apply. Section (2} setls out minimum civi
penallies for these violations. Section (1) sets out the maximum penalty fol
each violation, with consideration of mitigating and aggravating circumstances.
Mr. Lewis's death aggravates each violation of the child labor law commiitted by
Respondent in connection with the employment of Lewis. The civil penalties
were determined in accordance with those sections.

" See footnote 10.

14

Respondent suggested that a "significant mitigating factor which shoutd

be considered” was that Respondent and Mr. Johnson had been involved in

business for several years "and on no occasion were [they] made aware of the
law," and that there was "no evidence in the record that Mr. Johnson or the Re-

spondent corporation should have been aware of the restrictions and require-

ments applicable to 16- and 17-year olds." The Forum finds this suggestion

has no mert. Employers have a legal duty to know and comply with the law.
The Agency makes educational materials and seminars available to employers.
Employers cannot sit back and wait for someone to come out and train them,
and then claim mitigation when no one has done so. Again, the duty is on em-
ployers to become aware of the laws that apply to them.

of OAR 839-21-170(1).

- Inthe Matter of
WASHINGTON COUNTY,
Respondent.

Case Number 20-91

Final Order of the Commissioner
Mary Wendy Roberts
Issued March 11, 1992.

SYNOPSIS

Respondent refused to allow Com-
nant to use his accrued sick leave
uring his parental leave, in violation of
RS 659.360(1)(a) and (3), and OAR
3139-07-850(1). Finding that Complain-
'nt's mental distress arose from his
jeneral apprehension about using pa-
rental leave and his fear of retaliation,
nd not from Respondents unlawful
mployment practice, the Commis-
ner awarded no damages, but or-
ered Respondent to deduct 172
ours from Complainant's accrued sick
leave and add them to his accrued va-

~cation leave, which he used during the

and industries for the State of Oregon.
The hearing was held on December
17, 1991, in Room 710 of the State Of-
fice Building, 1400 SW Fifth Avenue,
Porland, Oregon. Alan McCullough,
Case Presenter with the Civil Rights
Division of the Bureau of Labor and In-
dustries (the Agency), represented the
Agency. Steven Alberts (Complainant)
was present throughout the hearing.
John M. Junkin, Attomey at Law, ap-
peared on behalf of Washington
County (Respondent). Mike Maioney,
Operations Maintenance Division Man-
ager, was present throughout the hear-
ing as Respondents representative.

The Agency called the following
wilnesses: Complainant Steven Al
berts and Edith Alberts, the Complain-
ants wife. Respondent called Mke
Maloney, Operations Maintenance Di-
vision Manager.

Having fully considered the entire
record in this matter, 1, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact {Proce-
dural and on the Merits), Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On October 10, 1989, Com-
plainant filed a verified complaint with
the Civil Rights Division of the Agency.
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He alleged that Respondent denied
him use of his accrued sick leave time
for parental leave.

2} After investigation and review,
the Agency issued an Administrative
Determination finding substantial evi-
dence of an unlawful employment
practice by Respondent in violation of
ORS 659.360.

3) The Agency and Respondent
attempted but failed to effect a settle-
ment of the complaint through
conciliation.

4} On July 18, 1991, the Agency
prepared and duly served on Respon-
dent Specific Charges that alleged that
Respondent had denied Compiainant
the use of all but 13 accrued sick time
hours during his parental leave. The
Specific Charges alleged that Respon-
denfs  action violated  ORS
659.360(1)(a) and (3).

5) With the Specific Charges, the
Forum served on Respondent the fol-
lowing: a) a Notice of Hearing setting
forth the time and place of the hearing
in this matter; b) a Notice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183413, c) a compiete copy of the
Agency's administrative rules regard-
ing the contested case process; and d)
a separate copy of the specific admin-
istrative rule regarding responsive
pleadings.

6} On August 8, 1991, Respon-
dent filed an answer in which it denied
the allegation mentioned above in the
Specific Charges and stated affirma-
tive defenses,

7) On around October 1, 1991,

Respondent filed a motion for the pro-
duction of documents. After an

extension of time, the Agency

sponded to the motion. On Ocy

15, 1991, the Hearings Refa
granted, but limited, one of Res

dents requests, denied a second
quest. and aclnowledged that

Agency had agreed to comply with

spondent’s third request.

8) On Oclober 22, 1991,
Agency filed a motion for partial s
mary judgment on the issue of lial
After extensions of time, on Noven
25 Respondent filed its response to th
Agency's motion for summary judy
ment and filed its motion for summa
judgment on the same legal issue. O
December 4, 1991, the Hearings Ref
ree granted the Agency's motion an
denied Respondent's motion, '3

9) Pursuant to OAR 839-30-07
the Agency and Respondent each file
a Sumrmary of the Case. :

10) A prehearing conference was
held on December 17, 1991, at whi
time the Agency and Responde
stipulated to certain facts. Those facls
were admitted into the record by th
Hearings Referee at the beginning
the hearing.

11) At the commencement of th
hearing, the attomey for Responde
stated that he had read the Notice
Contested Case Rights and Proce-
dures and had no questions about it.

12) Pursuant to ORS 183.415(7

the Agency and Respondent were ver-

bally advised by the Hearings Referee
of the issues to be addressed, the mat

ters to be proved, and the procedures :

goveming the conduct of the hearing.

13) At the close of the hearing, the |

Hearings Referee advised the partici-

pants that, due to workload, he would

est an extension of time to issue a
order in this matter. The
ngs Referee made that request,
on December 18, 1991, the ad-
strator of the Support Services Di-
“granted the Hearings Referee
xtension of time until February 28,
“fo issue the order.

The Proposed Order, which in-
id an Exceptions Notice, was is-
. on February 13, 1992
ptions, if any, were to be filed by
yuary 24, 1992,  No exceptions
received.

INGS OF FACTS — THE MERITS
1) At all times material, Respon-
nt was a local government in Ore-
gon, and a public employer in this state
utiizing the personat services of 25 or
more employees, subject to the provi-
ns of ORS 659.010 to 659.435.

2) Complainant was employed by
Respondent in March 1978, and at all
mes material he held the position of
sign maintenance man as a regular,
permanent employee.

© 3) Complainant was anficipating
{he birth of his child in July 1988.

4) Complainant made a timely re-
quest for parental leave on or about
June 8, 1989, through the provisions of
ORS 659.360, for the period covering
July 20 through August 31, 19889.

. 5) Complainant had, on July 20,
1989, accrued approximately 300
hours of available sick time.

6) The period of July 20, 1989,

~ through August 31, 1989, was within
' the interval between the anticipated

birth of Complainant's infant and the

. time the infant reached 12 weeks of

age.
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7) Complainant requested of Re-
spondent to use 185 hours of his ac-
crued sick time during his parental
leave. '

8) Complainant asked to use sick
leave instead of vacation leave in order
to keep a balance in the amount of
each kind of leave he had accrued.

8) Respondent's sick feave policy,
and specifically section 7.3.3, permitted
the use of sick leave when the em-
ployee was

"unable to perform by reason of
personal ilness or injury, preg-
nancy, necessity of medical or
dental care, exposure to conta-
gious disease or criical illness in
the employee's immediate family,
requiing the aftendance of the
employee."

10) Complainant took parental
leave from July 26 to September 1,
1989. He felt that he bonded well with
his new daughter. He also spent fime
with his other two children.

11) Cn or about August 22, 1989,
Respondent denied Complainant the
use of all but 13 hours of accrued sick
time during his parental leave. The 13
hours of sick leave allowed covered
the time used during the birth of Com-
plainant's baby.

12) Respondent did not require
Complainant to use accrued vacation
time. Respondent denied Complain-
ant's request to use accrued sick time.
Compiainant elected to use 172 hours
of accrued vacation time in order to
have his period of parental leave paid.

13) On August 22, 1989, Com-
plainant received a telephone call from
Don Duncan, a project manager for
Respondent  Duncan was above
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Complainant's supervisor in the man-
agement. Duncan told Complainant
that, according fo policy, Respondent
would not aflow Complainant to "bum"
his accrued sick time during his paren-
tal leave and that Complainant could
decide whether to use his accrued va-
cation time. Duncan wanted to know if
Complainant would be coming back to
work the next Monday.

14) Duncan's call made Complain-
ant "uneasy” because, before he went
on leave, he had not received an an-
swer about whether his parental leave
request was granted. He was uneasy
about faking the leave, not about
whether he could use accrued sick
leave. Complainant was bothered by
Duncan's use of the word "bum." He
thought Duncan thought Complainant
was wasting his sick time. Complain-
ant was not surprised by Duncan's call,
because Complainant was the first
person in the Public Works Depart-
ment to request parental leave. Com-
plainant felt some pressure to go back
o work before the end of his leave. He
called an attomey, his union, and the
Agency to find out about his rights.

15) Complainant read information
from the Agency and newspaper arti-
cles about parental leave and the
“PGE case,” which led him to think that
the use of paid sick leave during pa-
rental leave was penmissible.

16) Complainant took the entire pa-
rental leave as planned. The entire
leave was paid.

17) When Complainant retumed to
work, he felt uneasy. He worked in the
sign shop for one week before retum-
ing to the duties he had before going
on leave. Bill Wise, Complainant's su-
pervisor at the time, told Complainant

Citeas 10 BOLI 147 (1992).

that Duncan did not appreciate Cg
plainant taking the leave. Complain
feit that Respondent appreciated hir
18) Mike Malorey, Responde

oOperations maintenance division
ager, was unaware before hearing
Complainant worked in the sign s
for one week after he retumed
parental leave. Given the work sched.
uling, it was not surprising that Com
plainant was not immediately return
to the specific duties he was

ing before he left Complainant _
Jjust retumed from an extended leave

. and Respondent had filled in with:

temporary employee during Compfa;n-
ant's absence.

19) Complainant did not receive

written performance evaluation in 1989

or 1990 from Wise. Wise was later de-
moted due to unsatisfactory perform-
ance, including a failure to consistently
do performance evaluations of the em:
ployees under his supervision. Com-
plainant was at the top step in hi

salary range. An evaluation would nol
affect his salary. Complainant's 1991
evaluation was, in Complainant's word

“good," which was what previous
evaluations had been. Maloney re-
viewed all performance evaluations

Maloney characterized .
Complainants performance both be-

fore and after August 1988 as "very
competent.”

20) Sometime after his parental
leave, Complainant took a two-week -

paid vacation. The transfer of 172

hours from Complainant's accrued va-
cation time to his accrued sick time (as

aresult of Respondent's sick leave pol-

icy) did not affect Complainant's ability _

to take vacation.

Complainant suffered appre-

ut fiing the complaint in this
He suffered sleepless nights
withdrawn from his family. He
me short-tempered and bit his fin-
He was apprehensive that
jeave might cause problems
he was afraid of alienating his
[o'yer. He was apprehensive abou{
{o the hearing.

). Mahrey personally supported
ncept of parental leave, and, be-
9, had expressed that opinion
position of Respondent o the
nagement staff. Respondent sup-
4 the use of parental leave, and
ndents rules provide for the
- Malorey thought the employees
him were aware of the parental

faw.
JLTIMATE FINDINGS OF FACTS

At all times material, Respon-
t was a local govemment in Ore-
nd a public employer in this state
ng the personal services of 25 or
more employees.

2) Complainant was employed py
spondent, and at all times material
- was a regular, permanent
ployee.

Complainant was anticipating
birth of his chid in July 1988.
Complainant made a timely request for
parental leave on or about June 8,
1989, through the provisions of ORS
659.360, for the period covering July
20 through August 31, 1988.

4) The period of July 20 through
August 31, 1989, was within the inter-
val between the anticipated birth of
Complainants infant and the time the
infant reached 12 weeks of age.
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5) Complainant asked to use 185
hours of his accrued sick time during
his parental leave. Complainant had,
on July 20, 1989, accrued approx:
mately 300 hours of available sick
time.

6) Respondent's sick leave policy,
and specifically section 7.3.3, permitted
the use of sick leave when the em-
ployee was

"unable to perform by reason of
personal ilness or injury, preg-
nancy, necessity of medical or
dental care, exposure to conta-
gious disease or critical illness in
the employee's immediate family,
requing the attendance of the
employee."

7} Complainant took parental
leave from July 26 to September 1,
1989.

8) Respondent denied Complain-
ant the use of all but 13 hours of ac-
crued sick fime during his parental
leave. Complainant elected to use 172
hours of accrued vacation time in order
to have his period of parental leave
paid. Complainant took parenta! leave
as planned. The entire leave was
paid.

g) Complainant suffered appre-
hension about taking parental leave
and about fiing the complaint in this
case. He suffered sleepless nights
and felt withdrawn from his family. He
became short-tempered and bit his fin-
gemails. He was apprehensive that
taking the leave might cause problem_s
at work; he was afraid of alienating his
employer. He feared Respondent
might retaliate because he took the
leave. He was apprehensive about
going to the hearing.
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CONCLUSION OF LAW
1) At all times material, Respon-
dent was an employer subject to the
provisions of ORS 659.010 to 659.435.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction of the persons and of the
subject matter herein and the authority
lo eliminate the effects of any unlawful
employment practice found. ORS
659.040, 659.050.

3) ORS 659.360 provides, in part:
(1) It shall be an unlawful em-

ployment practice for an employer

to refuse to grant an employee's

request for a parental leave of ab-
sence for:

"(a) All or part of the time be-
tween the birth of that employee's
infant and the time the infant
reaches 12 weeks of age

"a * *

"(3) The employee seeking pa-
rental leave shall be entitled to uti-
ize any accrued vacation leave,
sick leave or other compensatory
leave, paid or unpaid, during the
parenta! leave. The employer may
require the employee seeking pa-
rental leave to utilize any accrued
leave during the parental feave un-
less otherwise provided by an
agreement of the employer and
the employee, by collective bar-
gaining agreement or by employer
policy "

Respondent violated ORS 659.360
{1)a)and (3).

4) Pursuant to ORS 659.365 and
659.060, and by the terms of ORS
659.010, the Commissioner of the Bu-
reau of Labor and Industries has the
authority to issue a Cease and Desist

Order requiring Respondent: to refiy
from any action that would jeopar
the rights of individuals protected
ORS 659.010 to 659.110, to perf
any act or series of acts reason;
calculated to cany out the purposes
said statutes, to eliminate the effects
an uniawful practice found, and to

OPINION

The facts in this case were stipy
lated to, except with respect to menta
suffering damages. On the issue. ¢
whether Respondent's actions violated
the statute, the Hearings Refe
granted summary judgment in favora
the Agency. The Hearings Refereq
found:

"The legal issue is whether Re
spondent's action — namely, deny:
ing Complainant's request o use
accrued sick leave during his pa-
rental leave — was an unlawful em-
ployment practice under OR
659.360. As Respondent put i
the ‘issue is whether it is an unlaw.
ful employment practice for an em-
ployer, subject to ORS 659.360 e
seq., to deny an employee's re-
quest o use accrued sick time for
a period of parental leave when
use of accrued sick time for that
purpose is in contravention of the.
employer's employment policies.’

"ORS 659.360 provides that it
is an unlawful employment prac-
tice for an employer of 25 or more

employees to refuse to grant the =
request of an employee, who is
employed on a non-temporary ba- .
sis for over 90 days, for parental -
leave for all or part of the time be-
tween the birth of the employee's -

“ ize any accrued vacation leave,
* gick leave or other compensa-
" fory leave, paid or unpaid, dur-
- ing the parental leave. The
employer may require the em-
" ployee seeking parental leave
to uiize any accrued leave dur-
ing the parental leave unless
otherwise provided by an
agreement of the employer and
the employee, by coliective bar-
gaining agreement or by em-
ployer policy.'

"OAR 839-07-850(1) reads:

*The statute anticipates unpaid
parental leave, but gives the
employee the right to use accu-
mulated leave of any kind. It
also provides that the employer
may require the parent to use
accumulated leave in accor-
dance with a bargaining agree-
ment or established policy.’
"The above rule is valid as writ-
ten. Oregon Bankers Association
v. Bureau of Labor and Industries,

102 Or App 539, 796 P2d 366,

368 (1980).

"The Agency relies on a prior
Order of the Commissioner, /n the
Matter of Portland General Electric
Company, 7 BOL) 253 (1988), to
resclve the legal issue in its favor.
Respondent requests that the Fo-
rum follow the advice of the Attor-
ney General, in opinion 8195
(August 18, 1988), to resolve the
issue in its favor.
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"The pertinent portion of the At-

- tomey General's opinion suggests

that paid sick leave is avaiable
during parentat ieave only if the
employee could take sick leave
anyway, that is, because the em-
ployee is ill or incapacitated. The
Commissioner has held otherwise:
*The Agency further asseris
that the intent of the unambigu-
ous language of subsection (3)
of ORS 659.360 is restated in
OAR 839-07-850 and gives the
employee-parent the rght to
use accumulated leave of any
kind during the parental leave.

" *** |t is the Respondents
position that the refusal to grant
to Complainant the use of paid
sick leave for the portion of his
parental leave during which he
would not be disabled by iliness
or injury was not unlawful in that
it did not violate ORS 659.360.
* * * Respondent cites Attomey
General Opinion No. 8195 as
supporting Respondent’s argu-
ment.

"The Commissioner con-
cludes that the Agency's inter-
pretation is comect' Portfand
General Electric, at263-64.

"Opinion 8195 assumes that
the second sentence of ORS
659.360(3) modifies the em-
ployee's right described in the first
santence. That is the Attomey
General's interpretation.  Fifth
Question  Presented,  Opinion
8195. The Commissioner, on the
other hand, took a different view in
Portiand General Electric, at 266:
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“Subsection (3) does not re-
strict the employee’s right to
paid ieave, rather it limits the
employee's option to choose
unpaid leave. This enables the
employer to control the length
and frequency of absence, and
the attendant disruption of the
work force, by reducing the like-
lihood that an employee could
be gone for the parental leave
period and later ulilize accrued
leave for an additional absence.
If the intent were that the policy,
contract or collective bargaining
agreement control the unquali-
fied employee right fo use any
kind of accrued leave, paid or
not, the two sentences would
have been combined fo that
purpose.’

"As observed later in Portiand
General Eleciric, at 269, the quali-
fying language of the second sen-
tence contains express reference
to the employer's right to require
the use of accrued leave’ (Em-
phasis in the original) See afso
OAR 839-07-865, which aliows the
employer to count a period of va-
cation, sick or other leave taken
during parental leave as parental
leave,

"As to Opinion 8195, the Com-
missioner said in Portland General
Electric, at 270:

“The undisputed advisory
nature of the Attomey General's
opinion makes it unnecessary
to embark on a defineation of
legal and policy spheres of
authority in order to decide this
case, and no portion of this Or-
der is dependent on such

delineation. Suffice o say, the

Commissioner cannot accept

the reasoning of the Attomey

General's opinion regarding the

parental leave law. To the ex-

tent that the statule poses
genuine issues of inferpretation,
they are matters left by the Leg-
islature in the first instance to
the rulemaking and decisional
authonty of the Commissioner,

In the final analysis, of course, it -

is the judiclary which must

evenlually pass on the validity
of the Commissioner's rules
and action.’

“The Agency's motion for par- *
tial summary judgment is granted,
and Respondents motfion is de-
nied. The Hearings Referee con-
cludes, and will recite in a
Proposed Order, that Respon-
dent's refusai to allow Complainant

‘valid, and the Commissioner's in-
rpretation of them, as described
in Portiand General Electric, is a
reasonable one.”

Forum hereby confims and
spts the ruling on summary judg-
ment in accordance with OAR
139-30-070(6).

‘At hearing, the issue in dispute was
gther Complainant suffered mental
istress from Respondent's unlawful
employment practice. The preponder-
ance of credible evidence on the whole
racord persuades the Forum that
Complainant's mental distress sprang
from his general apprehension about
ising parental leave and his fear of re-
iation. The Agency did not charge
“.that Respondent retaliated, nor does
the evidence on this record show re-
taliation. Although Respondent's notifi-
cation of Complainant that it would not

o use accrued sick leave during
his parental leave was a violation
of ORS 659.360(1)(a) and (3) and
of OAR 839-08-850(1), and was
an unlawful employment practice.

“In accordance with this ruling,
Respondent's fast, second, and
fourth affimmative defenses are not
proven. With regard to Respon-
dent's thind affirmative defense —
that, to the extent the parental
leave rules allow an employee to
use accrued sick leave in contra-
vention of the employers person-
nel policy, the rules are in error
and were promulgated outside the
authonity of the Agency, and are
invalid and unenforceable — the
Forum finds that the rules, and
OAR 839-07-850(1) in particular
{Oregon Bankers, supra), are

" fo his uneasiness, the Forurmn does not
' find that it is compensable because the
“underlying apprehension was not
" caused by Respondents unlawful em-
" ployment practice.

Complainants mental distress at-
tributable to fiing a complaint and go-
ing to hearing is not compensable.

"The inconvenience and frustration
caused by fiing an administrative
complaint and participating in the
complaint process is experienced
by all fitigants, and is not compen-
sable” In the Matter of German
Aulo Parts, Inc., 9 BOLI 110, 132
(1980), affd, German Aulo Parts,
Inc. v. Bureau of Labor and Indus-
tries, 111 Or App 384, 812 P2d
1026 (1992).
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Embamassment or discomfort caused
by a contested case hearng is not
compensable. In the Matier of Baker
Truck Corral, Inc., 8 BOLt 118, 139
{1989).

ORDER

NOW, THEREFORE, as author-
ized by ORS 659.365, 669.060(3) and
659.010(2) and in order to eliminate
the effects of the unlawful practice
found as well as to protect the lawful
interest of others similady situated, Re-
spondent WASHINGTON COUNTY is
hereby ORDERED to:

1) Deduct from Steven R. Alberts's
accrued sick leave 172 hours, and add
172 hours to his accrued vacation
leave.

2) Cease and desist from refusing
to allow employees to utilize accrued
leave of any kind, and particularly sick
leave, when requested in connection
with parental leave for which they oth-
erwise qualify. '




In the Matter of
AZUL CORPORATION, INC.,
Respondent.

Case Number 28-G2
Final Order of the Hearings Referee
Warmer W. Gregg
issued March 13, 1992

SYNOPSIS

Respondent, a ficensed farm labor
contractor, failed to comply with a Con-
sent Order that its president signed in
settiement of a proceeding to revoke
its license and assess civil penalties.
Because the Consent Order provided
for immediate fcense revocation and
additional civit penalties for its breach,
the Forum revoked Respondents -
cense and assessed a $1.000 civil
penalty in addiion to the amounts
agreed to in the Consent Order. Re-
spondent and its four principals were
prevented from applying for a farm la-
bor contractor license for three years.
ORS  658415(1)(c);, 658.417(3);
658.440(1)(d) and (3)e). 658.445(1)
and (3), 658.453(1)(c) and (e); OAR
839-15-520(4), 839-33-050(4).

The above-entitted matter came on
regularly on March 3, 1992, before
Wamer W. Gregg, designated as
Hearings Referee by Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industies of the State of
Oregon, in the Bureau of Labor and In-
dustries hearing room 1004, 800 NE
Oregon Street, Portland. Case Pre-
senter Lee Bercot appeared on behalf
of the Wage and Hour Division of the
Bureau of Labor and Industries (the
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Agency). Bobby J. Shannon, Attomn
at Law, Salem, represented Azul
poration, Inc. (Respondent).

Larionov, majority shareholder,
dent and authorized representative
Respondent, was present throughao
the hearing. '

which the Commissioner of the Burea
of Labor and Industries authorizes th_

FINDINGS OF FACT —
PROCEDURAL

1} On February 7, 1992, th
Agency issued a "Nofice of Intent t
Revoke a Farm Labor Contractor Li
cense and To Asses Civil Penalties

the Agency intended to revoke its farm
labor contractor license and to award
wages and assess civil penalties
against Respondent in the amount o
$6,084.10. The Agency based its in
tent to revoke on ORS 658.445(1) and -
(3) and upon a Consent Order entered
In the Matter of Azul Corporation, case
number 16-92, and based its award of
wages and assessment of civil penal- = | -
ties upon said Consent Order and . | |
upon ORS 658.453(1). o

2) On February 11, 1992, the :

Hearings Unit issued to Respondent |
through Fred Larionov as registered

ess -
:839-33-085.

ent and as corporate president, to
Bobby J. Shannon, attomey, and o the
jericy a "Notice of Hearing," which
:t forth the time and place of a hear-
g concemning the Notice of Intent, and

With the hearing noftice, the Hrings.

sent to Respondent a copy of the

_Nohoe of Intent, a "Notice of Contested
Case Rights and Procedures” contain-

the information required by ORS
83.413, and a complete copy of the

_Agency's administrative rules regard-

the expedited contested case proc-
OAR 839-33-000 through

3) On February 20, 1992, the

Agency filed its motion for summary
judgment. Attached in support of the
“Agency's motion, in addition fo a copy
‘of the Notice of Intent herein, was a
‘copy of the Consent Order in the Mal-

ter of Azul Comporafion, Inc., case

:number 16-92, and the affidavit of the
Agency's Judgment Unit Clerk to the

effect that no sum had been paid un-
der the Consent Order when due on
January 15, 1992, nor thereafter
through February 20, 1992.

4) On February 27, 1992, the
Hearings Referee denied the Agency's
motion. Noting that summary judg-
ment is appropriate where there is no
factual dispute, the Hearings Referee
stated that he was unaware of Re-
spondents factual defense, if any,
since there was no written answer or
other response to the Notice of Intent.
The Referee found that the purpose of
the expedited contested case process
was to obtain a swift result while stili af-
fording a respondent an opportunity to
be heard, and that the hearing was set
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very soon after notice was served and
there was no provision for an answer.

5) At the commencement of the
hearing on March 3, 1892, pursuant to
ORS 183.415(7), the Hearings. Refe-
ree explained the issues involved in
the hearing, the matters fo be proved
or disproved, and the procedures gov-
eming the conduct of the hearing.

6) At the commencement of the
hearing, counsel for Respondent
stated that he had read the Notice of
Contested Case Rights and Proce-
dures accompanying the Notice of In-
tent and had no questions about it

7) At the hearing, Respondent,
through counse! and its authorized rep-
resentative, acknowledged entering
into the Consent Order in case number
16-92, and further admitted its failure to
abide by the terms thereof,

8) During the hearing, the Hear-
ings Referee without objection from
Respondent requested that the
Agency provide evidence of all per-
sons financially interested in Respon-
dent as licensee. That evidence,
consisting of Respondent's license ap-
plication, was provided later on March
3, 1992, and admitted into evidence.

FINDINGS OF FACT — THE MERITS

1) Respondent Azul Corporation is
an Oregon corporation which was is-
sued a farm labor contractor license
with forestation endorsement by Tem-
porary Permit April 2, 1991, with ficen-
sure April 22, 1991.

2) On November 27, 1991, the Fo-
rum issued a Notice of Hearing for De-
cember 19, 1991, together with the
Agency's Notice of Intent to Revoke Li-
cense and Assess Civil Penalties in
case number 16-92. Both of said
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nofices were
Respondent.

3) Thereafter, hearing was reset
for December 27, 1891, at which time
the participants placed an altemative
resolution on the record, and on Janu-
ary 10, 1992, the Agency filed a Con-
sent Order signed by Respondent on
January 6, which disposed of case
number 16-92,

4) The Consent Order in case
number 16-92, omitting tile and cap-
tion, provided:

"WHEREAS, the Commis-
sioner of the Oregon Bureau of La-
bor and Industries (‘Commis-
sioner’), after investigation, deter-
mined to revoke the Farm Labor
Contractor License and to assess
civil penalties against Azul Corpo-
ration, Inc. ('Contractor), and in-
formed Contractor thereof and the
reasons therefore by duly serving
a Notice of Intent to Revoke a
Farm Labor Contractor License
and to Assess Civil Penalties (No-
tice') upon Contractor; and

“WHEREAS, Contractor has
made timely Answer and Request
for a Contested Case Hearing and
now no longer desires said hear-
ing, and, after consuiting with legal
counsel, waives his right thereto
and expressly admits that

™. Contractor  subcontracted
US Forest Service confract
252-04T1-1-32C {'32C") in the Um-
pgua National Forest near Tiller,
Oregon to Roberto €. Ochoa,
dibla RCO Reforesting ('Ochoa’)
of Mt. Shasta, Califomia between
March 7, 1991, and May 24, 1991,
when at all material imes, QOchoa

served upon

had not first been licensed by
Commissioner, thereby assistin
Ochoa to act in violation of OR

658.405 to 658.503, a violation of

ORS 658.440(3){e); and that
"2. Contractor performed U

Forest Service contract 252-
0M00-1-2 (12} in the Siskiyou:
National Forest near Cave Junc-
tion, Oregon, directly employing
the workers upon this contract and
faiing to make any timely submis-:
sions of certified true copies of its
payroll records for 1-2, when four:

such submissions were due on

this contract, beginning on or:
about February 13, 1991, a viola-

tion of ORS 658.417(3); and

"WHEREAS,
agrees to pay the total sum of

$5,084.10 as and for wages and -

civil penalfies in satisfaction of the
matter of Bureau of Labor and In-
dustries vs. Fraed Larionov, db/a
Azul Forestry, Order No. 90-166,
which full sum shall be paid over to
and received by the Commissioner
in her Portland, Oregon offices not
later than 5:00 p.m., Wednesday,
January 15, 1992, and further
agrees that failure to make pay-
ment when due or any check or

other instrument returned for insuf-

ficient funds shall be a breach of
this agreement with the Commis-
sioner; and

"WHEREAS, Contractor prom-
ises and represents that it and #s
principals and agents will comply
with Chapter 658 Oregon Revised
Statutes, the Commissioner's rules
adopted pursuant thereto and the
terms, conditions and representa-
fions of this Consent Order, and

Contractor -

further understands and agrees
that any violation of any of the
temns, conditions or representa-
tions of this Consent Order shall
be a breach of a legal and valid
agreement entered into with the
Commissioner, the penalty for
which Contractor stipulates, in ad-
dition to the aforementioned sum
for wages and penalties, shall be a
civil penalty in the amount of
$1,.000, together with the immedi-
ate revocation of Contractor's farm

tabor contractor license, without
further proceeding based upon the
admissions contained  herein,
which revocation shall, for a period
of three years from the date of
such revocation, operate to bar
any application for a famrmn labor
contractor ficense by Contractor,
principals Fred Larionov, Nick
Larionov, Peter Larionov andfor
Michael Larionov andfor their
agents; and

"WHEREAS, in consideration
of Contractors compliance with
the terms, conditions and repre-
sentations of this Consent Order,
Chapter 658, Oregon Revised
Statutes and the Commissioner's
rules, the Commissioner will
forego further administrative action
on her Notice; and

"WHEREAS, the Commis-
sioner has determined that Con-
tractor's promise of compliance
with the terms, conditions and rep-
resentations of this Consent Or-
der, Chapter 658, Oregon Revised
Statutes and the Commissioner's
rules, together with timely payment
of the sum of $5,084.10, is consis-
tent with Chapter 658, Oregon
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Revised Statutes and the Com-
missioner's rues;

"NOW THEREFORE, ENTRY
OF THIS ORDER IS CON-
SENTED TO BY:

"AZUL CORPORATICN, INC.

“fs/ by: Fred Larionov, Majority

Shareholder and  Authorized

Representative

“Dated this 6 day of Jan , 1892,

"IT IS HEREBY ORDERED:

Pursuant to ORS 183.415(5), the

terms and condiions of this Con-

sent Onder are hereby imposed
and implemented.

"MARY WENDY ROBERTS,

COMMISSIONER, Bureau of La-

bor and Industries

"/sfPAUL R. TIFFANY, Administra-

tor, Wage and Hour Division

"Dated this 10th day of January,

1992 7

5) Respondent made no payment
under the Consent Order on or before
January 15, 1992, or at any time there-
after up to the time of hearing.

6) In addiion to majority share-
holder and authorized representative
Fred Larionov (5% percent), persons
financially interested in Respondent's
operations as a labor contractor at
times material were:

Nick Larionov, 1260 Johnson St,
Woodbum, OR 97071, 16.33 percent,
Peter Larionov, 373 Palm Ave., Wood-
bum, OR 97071, 16.33 percent;

Mike Larionov, 273 E. Lincoln, Wood-
bum, OR 97071, 16.33 percent.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries of the
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State of Oregon has jurisdiction over
the subject matter and of Respondent
herein.
2) ORS 658.440 provides, in pert-
nent part;
(1) Each person acling as a
farm iabor contractor shall:

LR B )

"(d) Comply with the terms and
provisions of all legal and valid
agreements or contracts entered
into in the contractor's capacity as
a farm labor contractor.

"hh i

"(3) No person acting as a farm
labor contractor, or applying for a
license to act as a farm labor con-
tractor, shall:

LA R I

"(e) Assist an unlicensed per-
son to act in violation of ORS
658.405 to 658.503 and 658.830."

ORS 658.417 provides in pertinent
part

“in addiion to the regulation
otherwise imposed upon fam la-
bor contractors pursuant to ORS
658.405 to 658.503 and 658.830,
a person who acts as a farm labor
contractor with regard to the fores-
tation or reforestation of lands
shall:

ok w

"(3) Provide to the Commis-
sioner of the Bureau of Labor and
industries a certified true copy of
all payrolf records for work done as
a farm labor contractor when the
contractor pays employees di-
rectly. The records shall be sub-
mitted in such form and at such
imes and shall contain such

information as the Commissione

by rule, may prescribe."
By failing to comply with the terms
conditions, and representations of th
Consent Order entered in a pheviou
case, Respondent violated OR
658.440{1)(d).

3) CRS 658.453 provides, in pe
nent part.

"(1) In addition to any other
penalty provided by law, the Com:
missioner of the Bureau of Labor

and Industries, in the same man
ner as provided in ORS 183.310

183.550 for a contested case pro-

ceeding, may assess a civil pen
aity not to exceed $2,000 for each
violation by:

LR B

"(c) A farm labor contracto

who fails to comply with ORS:

858.440(1)* * "or(3).

LU R R ]

(e} A farm labor contractor.

who fails to comply with OR
658417 * * (3~ * .

By faifing to comply with the terms

conditions, and representations of the -
Consent Order entered in a previous
case, Respondent incurred a penalty =
of $1,000 in additon to the agreed -:-:5:.

amount of $5,084.10 from the Consent
Order.

4) ORS 658.445 provides, in pem-

nent part.

"The Commissianer of the Bu- '31}3_
reau of Labor and Industries may
revoke * **alicense to actas a
labor contractor upon the Commis-

sioner's own motion * * *if

“(1) The licensee or agent has
violated or falled to comply with

 case,
£58.440(1)(d), Respondent and its

any provision of ORS 658.405 to
658.503* * *;or

LR B

"(3) The licensee's character,
reliability or competence makes
the ficensee unfit to act as a farm
jabor contractor.”

By failing to comply with the terms,
_conditions, and representations of the

onsent Order entered in a previous
and thus viclaing ORS

principals incumed immediate revoca-
tion of Respondent's farm labor con-
tractor license and deprivation of the

 ability of Respondent and its principals

to apply for a farm labor contractor §-
cense for a period of three years from

_ said revocation.

5) Under the facts and circum-

" stances of this record, and according

to the law applicable in this matter, the

' Commissioner of the Bureau of Labor

and Industries has the authorily to and
may revoke Respondents license to
act as a farmforest labor contractor

and may impose civil penalties as pro-
vided by statute.
OPINION

Pursuant to OAR 839-33-050(4),
the Agency filed a moticn for sumymary

judgment on its Notice of Intent to Re-

voke a Farm Labor Contractor License
and To Assess Civil Penalties. It as-
serted that no issue of genuine fact ex-
isted and that the Agency was entitied
fo judgment as a matter of law as to
the violation of the Consent Order from
a prior case afleged in the changing
document. | denied the motion priof to
the hearing because Respondent had
not addressed the charging document,
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nor was it required to do so prior to
hearing.

At hearing, Respondent admitted
that it had not complied with the Con-
sent Omder. Respondent through
counsel saught to establish mitigation
based upon Respondents allegedly
unforeseen financial inability to con-
foom to the payment provisions of the
Consent Order. Even if Respondent
had adduced evidence to estabiish its
financial inability to make payment un-
der the Order when it became due,
such inability would not foom a partial
defense or mitigation of Respondent's
failure to abide by its agreement under
the cicumstances outlined by
Respondent.

Respondent argued that it entered
into the Consent Order to avoid litiga-
tion and that it anticipated at the time
that it would be receiving funds from a
completed federal forestation contract
adequate to discharge the Consent Or-
der obligation. Respondent posited
that, at the time of the agreement to
the Consent Order, it was unaware
that the US Department of Labor
would initiate an investigation involving
the federal contract, which had the ef-
fect of freezing payment during the
pendency of the investigation, and fur-
ther that it was unable to bormow funds
sufficient to make payment.

The Agency argued that Respon-
dent could have anticipated the possi-
biity of the federal govemment
withholding alt or part of a contract pay-
ment, because whether Respondent
would satisfactorily complete the con-
tract and/or fully pay all of its employ-
ees thereunder (failure of either being
among reasons for the withholding of
payment under the federal Service
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Contract Act) was peculiarly within Re-
spondent's knowledge. The Agency
argued further that the Consent Order
had settied the prior case and that the
Agency had, in setlement, reduced the
enhanced penalty sought from
$20,000 to the amount ordered, and
had agreed to withhold revocation of
Respondents license, both in ex-
change for Respondent's assurances
of compliance.

| suggested at hearing that under
the circumstances the Agency might
renew its motion for summary judg-
ment. However, | then noted that there
was no proof beyond the recitation of
the Consent Order of the interest in
Respondent held by all of the princi-
pals named therein. Respondents
counsel suggested that if anyone was
to be deprived of the future ability to
make application, even in view of what
he seemed to regard as Respondent's
unavoidable and unintended failure to
pay, it should be imited to the majority
shareholder, particularly since one of
the principais mamed in the Consent
Order had no cument interest in Re-
spondent and another merely did office
work. Accordingly, | asked that the
Agency fumish evidence in this regard,
which it did in the form of Respondent's
license application and the addendum
to it. That constituted the Commis-
sioner's record of the interest of each
principal in Respondent. If any change
has occumed since the license was is-
sued, it was not commiunicated to the
Commissioner and will not be consid-
ered. ORS 658.440(1)(e). This Order
i5 based upon the entire record and
rot upon the summary judgment mo-
tion and submission alone.

Respondent failed to comply
its agreement embodied in the Co
sent Order. The Consent Order clearly
provided what the sanction would be
should such fallure occur. Imposit
of that sanction in the Order below is a
proper disposition of this matter. :

ORDER

NOW, THEREFORE, as author
ized by ORS 658.405 to 658.503 and
by OAR 839-33-085, for the Commis-
sioner of the Bureau of Labor and In:
dustries | make the following Order:

1) | hereby revoke the license of
Respondent AZUL CORPORATICON;
iNC. to act as a farm or forest labor
contractor, effective this date. :

2} Respondent AZUL CORPORA-
TION, INC., together with its principals
Fred Larionov, Nick Larionov, Peter
Laricnov, and Michael Larionov and/or
their agents are hereby prevented from
obtaining or applying for a farm or for-
est labor contractor license for a period
of three years from this date in accor-
dance with ORS 658.415(1)(c) and
OAR 839-15-520(4).

3) Respondent AZUL CORPORA-

TION, INC., is hereby ordered to; De-

liver to the Business Office of the
Portiand office of the Bureau of Labor
and industries a certified check, pay-
able {o the Bureau of Labor and Indus-
tries, in the amount of

a) SIX THOUSAND EIGHTY-
FOUR DOLLARS AND TEN CENTS
($6,084.10), representing wages

awarded and penalties assessed -
herein based upon the Consent Order
and this proceeding; PLUS,

b) Interest thereon at the rate of -
nine percent per annum, to be com- °
puted and compounded annually from

“a company van while intoxicated, and,
several days later, came to work late
and unfit for work, and not because he

 sation benefits a month earlier. Find-
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date of this Order until the date Re- Office Building in Eugene, Oregon.
rident complies herewith. Alan McCullough, Case Presenter with
the Civil Rights Division of the Bureau
of Labor and Industries (the Agency),
represented the Agency. Richard L.
Stribling (Complainant) was present
throughout the hearing and was not
represented by counsel. Bruce C.
Moore, Attomey at Law, appeared on

In the Mattor of behalf of Chem-Ray Company and

CHEM-RAY COMPANY Ronald D. Kile (Respondents). Re-

and Ronald D. Kile, spondent Kile was present throughout

Respondents. the hearing on behalf of himseif and as
Respondent's representative.

The Agency called the following

Yo Case Number 06-9_2. wih'bessesAgn acl:;habetical order): Com-

© Final Order of the Commissioner plainant, Jerilyn Johnson, Employee

Mary Wendy Roberts Benefits Insurance, inc.; Respondent

Kile; and Steve Kile, Respondent Kile's
son and former general manager for
Respondent.

Respondents called the following
witnesses (in alphabetical order): Paul
Fedrizzi, an account representative for
Du Pont Medical Products, Kenneth
Gunn; Respondent Kile; Robert South,
Respondent's former employee; and
Todd Wisner, Respondent's sales and
service manager.

Having fully considered the entire
record in this matter, 1, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact (Proce-
dural and on the Merits), Uitimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Crder.

FINDINGS OF FACT ~
PROCEDURAL

1) On July 27, 1990, Complainant
filed a verified complaint with the Civil

Issued April 8, 1992.

SYNOPSIS

Respondent terminated Complain-
s employment because he totaled

ad filed a claim for workers' compen-

pecific charges filed against Respon-
ents. ORS 659.030(1){(g); 659.410.

The above-entitled matter came on
regularty for hearing before Douglas A.
McKean, designated as Hearings
Referee by Mary Wendy Roberts,
Commissioner of the Bureau of Labor
and Industries for the State of Oregon.
The hearing was held on March 3 and
4, 1992, in Room 220 of the State

* Hereafier, Chem-Ray Company will be referred to simply as "Respon-
dent,” and Ronald Kile will be referred 1o as "Respondent Kile."
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Rights Division of the Agency. He al-
leged that Respondent discriminated
against him because he had an on-
the-job injury and utilized the workers'
compensation system in that, following
the injury, Respondent Kite terminated
Complainant because of his back
injury.

2) Afer investigation and review,
the Agency issued an Administrative
Determination finding substantial evi-
dence of an unlawful employment
practice by Respondent in violation of
ORS 659.410.

3) Efforts to resolve the complaint
by conference, conciliaion, and per-
suasion were unsuccessful,

4} On August 29, 1991, the
Agency prepared and duly served on
Respondents Specific Charges that al-
leged that Respondent discharged
Complainant from employment “"based
on Complainant's application for bene-
fits, invoking, and utilizing" the Oregon
workers' compensation  procedures.
The Specific Charges alleged that Re-
spondent's action violated ORS
659410,

5) With the Specific Charges, the
Forum served oh Respondents the fol-
lowing: a) a Notice of Hearing setting
forth the time and place of the hearmng
in this matter, b) a Nofice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183.413; c) a complete copy of the
Agency's administrative rules regard-
ing the contested case process; and d)
a separate copy of the specific admin-
strative  rule  regarding  responsive
pleadings.

6) On September 16, 1991, Ry
spondents filed an answer. They. g
nied the allegations mentioned abov,
in the Specific Charges and alleged
gitimate, nondiscriminatory reasons fo
Complainant’s discharge. _

7} On December 13, 1991, th
Agency filed a motion to amend th
Spacific Charges. The Amended Spe.
cific Charges added an allegation th
Respondent Kile aided and abetteq
Respondent's termination of Complai

portunity to respond to the motion, the

Hearings Referee granted it. On Jan

ary 29, 1992, the Agency served the
Amended Charging Document on:

Respondents.

8) On January 29, 1992, Respon-:
dents filed an amended answer in-
which they denied the allegations of
violations in the Amended Specific

Charges.

9) Pursuant to OAR 839-30-071.
the Agency and Respondent each filed

a Summary of the Case.

10} A prehearing conference was.

held on March 3, 1992, at which time
the Agency and Respondent stipulated
to facts which were admitted by the
pleadings. in addition, the participants’
stipulated to the allegations of para-
graph two of the charging document,
and Respondents stipulated that "Ron-

ald Kile would be personally and jointly -
liable with the Respondent Corporation = |
for any order entered in this case @ |~
The stipulation was not “an admission
of any wrongdoing on Kile's part as -

substantively alleged."

"Participant” or "Participants” includes the Respondents and the Agency.
OAR 839-30-025(17).

.11) At the commencement of the
earing, the attomey for Respondents
stated that he had read the Notice of
ontested Case Rights and Proce-

dures and had no questions about it

12) Pursuant to ORS 183.415(7),
the Agency and Respondents were

verbally advised by the Hearings Refe-

ree of the issues to be addressed, the

matters to be proved, and the proce-
dures goveming the conduct of the
‘hearing.

- 13) During the hearing, the Agency

made a motion to amend its pleading,

the Amended Specific Charges, to
conform the back wages and lost
benefits damages to the evidence,
The motion was made pursuant to
OAR 839-30-075. The Hearings Refe-
ree granted the motion because the
amendments reflected issues and evi-
dence that had been previously intro-
duced into the record without objection

from Respondent.

14) The Proposed Order, which in-
cluded an Exceptions Nofice, was is-
sued on March 25, 1992. Exceptions,
if any, were to be filed by April 6, 1992.
No exceptions we