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INTRODUCTORY NOTE ~

This fifteenth volume of BOLI ORDERS contains all of the Final Orders of the
Commissioner of the Oregon Bureau of Labor and Industries that were issued
between March 14, 1996, and March 21, 1997.

Each Final Order is reported in full text under the official title of the order. Pre-
ceding each Final Order is a synopsis, which provides immediate identification of
the subject matter of the case and of the primary rulings contained in the order.
In the caption of each case the charged party is refemred fo as the "Respondent.”

A complete table of the Final Orders in this volume begins on page v. For

each Final Order the table shows the page at which the order begins in this
volume.

The Bureau of Labor and Industries Digest of Final Orders contains an outline
of classifications for BOLI ORDERS. Case holdings and points of Wage and
Hour and of Civil Rights law are arranged under classification numbers. The Di-

gest contains a table of the Final Orders and a subject index for the complete set
of BOLI ORDERS volumes.
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In the Matter of
THOMAS P. MYERS,
dba Chubby's, Respondent.

Case Number 44-85
Final Order of the Commissioner
Jack Roberts
Issued March 14, 1986.

SYNOPSIS

Complainant, a black person, was
subjected to racial harassment and
constructively discharged. The Com-
missioner awarded her $1,257.50 in
back pay and $20,000 for mental suf-
fering, less an offset for a setilement
paid by an alleged successor-in-
interest. ORS 659.030(1)(a), (1)(b).

The above-entitled case came on
regularly for hearing before Alan
McCuliough, designated as Adminis-
trative Law Judge {(ALJ) by Jack Rob-
erts, Commissioner of the Bureau of
Labor and Industries of the State of
Oregon. The hearing was held on
March 21 and 22, 1995, and on Janu-
ary 9 and 10, 1996, at the office of the
Oregon Employment Department, 119
North Oakdale Street, Medford, Ore-
gon. The Bureau of Labor and Indus-
fries (the Agency) was represented at
all stages of the hearing by Judith Bra-
canovich, an employee of the Agency.
Thomas P. Myers (Respondent), was
present throughout the hearing and
was represented on March 21 and 22,
1995, by Scott A. Norris, Attomey at
Law, and on January 9 and 10, 1996,
by Larry B. Workman, Attomey at Law.
Alice Ferguson {Complainant) was

present throughout the hearing and
was not represented by counsel.

The Agency called the following
witnesses: Complainant Complain-
ant's husband Jack Chadd; Complain-
ant's former co-workers Matt Coughiin,
Brenda Dodson, Edith Grimshaw, Pat-
rick Ludden, Theresa Nichols, Re-
becca Pinnock-Ward, and Deborah
Rand; and Agency Civil Rights Division
Senior Investigator Susan Moxley.

The Respondent called the follow-
ing withesses: Respondent Thomas P.
Myers; Vocational Rehabiltation Con-
sultant Bruce E. MclLean; Respon-
dents former employees Patricia
Stedmon, Jennifer McAuliffe, Elaine
Keffer, and Kristine Hickman; Respon-
dents stepfather Richard Taylor, Sr.;
Respondents mother Jacqueline Tay-
jor;, Respondents girlfriend Jeanne
Mayer, and Respondent's former cus-
fomers Ronald Hickman, Dan Steb-
bins, and Wendell Haynes.

Having fully consiiered the entire
record in this matter, i, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ulimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT —
PROCEDURAL

1) On December 28, 1993, Com-
plainant filed a verified complaint with
the Civil Rights Division of the Agency
alleging she was the victim of the un-
lawful employment practices of
Respondent.

2) After investigation, the Agency
issued an Administrative Determination

finding substantial evidence of an



2 In the Matter of

unlawful employment practice in viola-
tion of ORS 659.030 by Respondent.

3) On February 3, 1985, the
Agency prepared Specific Charges
that were duly served by certified mait
on Respondent.

4) With the Specific Charges, the
Agency served on Respondent the fol-
lowing: a) a Notice of Hearing setting
forth the time and place of the hearing
in this matter; b) a Notice of Contested

Case Rights and procedures contain- -

ing the information required by ORS
183.413; c) a complete copy of the
Agency's administrative rules regard-
ing the contested case process; and d)
a separate copy of the specific admin-
istrative rule regarding responsive
pleadings.

5) On February 23, 1995, Respon-
dent, through counsel, filed an answer.

6) On February 28, 1895, Respon-
dent's counsel issued a subpoena to
the Adult and Family Services Division
(AFS) commanding AFS to produce all
AFS files related to Complainant.

7) On March 3, 1985, the ALJ is-
sued a discovery order to the partici-
pants, directing them each to submit a
Summary of the Case.

8) On March 7, 1985, the Agency
filed & motion to limit discovery by pro-
hibiting Respondent from abtaining
Complainant's Adult & Family Services
Division (AFS) file absent a showing of
relevance. On March 8, 1995, the ALJ
conducted a prehearing conference re-
garding the Agency's motion. During
the conference, Respondent counsel
argued that the AFS file was relevant
in that the records it contained might
show that Complainant had a criminal
conviction or  contain other
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impeachment evidence. At the conclu-
sion of the conference, the ALJ
granted the Agency's motion and
quashed the Respondents subpoena
based on Respondent's failure to es-
tablish relevance and confimed the
ruling in writing later that same day.
The ALJ also declined to review the
AFS file in camera.

9) On March 13, 1995, the Agency
filed a Summary of the Case.

10} On March 13, 1995, the Re-
spondent submitted a Summary of the
Case. Respondent submitted an ad-
dendum on March 15, 1985,

11) On March 21, 1995, the hear-
ing was convened. At the outset of the
hearing, the Agency moved to amend
the Specific Charges to name Richard
Taylor, Sr., and Jackie Taylor as addi-
tional Respondents on a successor-in-
interest theory based on newly ac-
quired evidence obtained by the
Agency on March 19, 1995, of the
transfer of Chubby's from Respondent
Myers to the Tayiors on February 24,
1995. Respondent did not object. The
ALJ declined to rule on the Agency's
motion at that time and the Agency
presented its case. At the start of the
second day of hearing, the ALJ
granted the Agency's motion, but ruled
that the Taylors would have to be
served with Amended Specific
Charges and have an opportunity to
file an answer before the hearing could
be reconvened. The Agency moved to
further amend the Specific Charges to
name Richard Taylor, Jr., as an addi-
tional Respondent. Respondent did
not object and the motion was granted.
The hearing was then adjoumned,

12) On April 4, 1995, the Agency
prepared Amended Specific Charges

Citeas 15 BOLI 1 (1996). 3

naming Thomas P. Myers, Richard A.
Taylor, Jackie Taylor, and/or Richard
Taylor, Jr, all dba Chubby's, as
Respondents.

13) On April 13, 1895, Respondent
Myers, through counsel Noris, filed an
answer to the Amended Specific
Charges.

14) On April 14, 1895, the hearing
was scheduled to reconvene on June
1, 1986,

15) On April 20, 1995, Respon-
dents Taylor, through counsel, filed an
answer fo the Amended Specific
Charges.

16) On May 2, 1985, the Agency
requested that a transcript be prepared
of the tapes recorded during the hear-
ing on March 21 and 22, 1895. This
request was granted on May 17, 1885.

17) On May 18, 1995, the Agency
filed a motion to amend the Amended
Specific Charges based on newly ac-
quired evidence obtained on May 17,
1995, indicating that Respondents
Taylors had soid Chubby's on March
20, 1995. Specifically, the motion
sought to delete Jackie Taylor and
Richard Taylor, Jr. as Respondents

_and to add David Graf Linda Graf,

David Stoutenburgh, and Karen
Stoutenburgh, each dba Chubby's, as
Respondents based on a successor-
in-interest theory. At the same time,
the Agency moved for a postponement
of the hearing based on the addition of
the Grafs and Stoutenburghs as new
Respondents and the need fo serve
them with the Second Amended Spe-
cific Charges.

18) Respondents did not object to
a postponement of the hearing and on

May 19, 1985, the Agency's motion for
a posiponement was granted.

19} On May 22, 1995, Respondent
Myers, through counsel Norris, filed an
answer to the Second Amended Spe-
cific Charges.

20) On May 25, 1995, Respon-
dents Taylor, through counsel, filed an
answer to the Second Amended Spe-
cific Charges in which they objected to
the addition of Respondents Graf and
Stoutenburgh as  successors-in-
interest to Respondents Myers and
Taylors.

21) On May 30, 1995 the
Agency's motion fo amend the
Amended Specific Charges was
granted on the basis that the Agency
had no way of knowing about the
transfer of assets from Respondent
Myers to Respondents Taylor and
from Respondents Taylor to Respon-
dents Graf and Stoutenburgh unti! after
the hearing had aiready commenced.
At the same time, the hearing was set
to reconvene on July 25, 1995.

22) On June 2, 1995, Respondent
Taylor, through counsel, filed an an-
swer to the Second Amended Specific
Charges.

23) On June 20, 1995, Respon-
dent Myers retained counsel William V.
Deatherage to represent him in place
of Scoit Norris.

24) On June 20, 1995, Respon-
dent Myers requested a posiponement
of the hearing based on the fact that
Myers's new counsel had been previ-
ously scheduled to appear at a trial
commencing July 25, 1995.

25) On June 23, 18495, the Agency
moved for an Order of Default against
Respondents Graf and Stoutenburgh
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based on their failure to file a timely Inc." be substituted, by interlineation for
Respondents Graf and Stoutenburgh .

answer,

26} On June 27, 1995, the ALJ js- as individuals.
sued an Order of Default o Respon- 32) On August 1, 1995, the

dents Graf and Stoutenburgh in which A ! j
! ! gency's motion wa 3
;a;dg‘r;gspondents were given until July same time, Respoaidgr:gtegra?taﬁg
, . to request Relief from Default. Stoutenburgh were relieved of default :

27} On June 27, 1995, Respon- and the charges against them dis-

dent Myers’s motion for a postpone- Missed. Respondent Graf & Stouten-

ment was granted on the basis that burgh, Inc., was gi i |
, Inc., given until August 11, °
Respondent Myers had not requested 1995, to file an answer to the gStact;and :

a previous postponement, that the re- Amended Specific Cha

: ' rges.

?:aest W:S timely, e_lnd there was no 33) On August 7, 1995 Respon-

me:gnaivle ;ltemat:_ve to_ postpone- dent Graf & Stoutenbu;gh Inc

ment given the previous trial schedule  through counse!, filed an answe;r to th;

° rs?slzto (Lnln m‘e part of Respondent My- Second Amended Specific Charges.
nsel, .

34) On August 15, 1995, the hear-

28) On July 5, 1995, Respondents  in
' y Wi
Graf and Stoutenburgh, through coun- Jiua?gﬁg%%‘fled 10 reconvene on

sel, filed a motion for relief from default, 35) On September 19, 1995. al
¥ ] a

in which it was represented, amon
other things, that Respondent Taylo?— :?esi_mndents were nofified that the

sold Chubby's to Graf & Stoutenburgh,

Inc., an Oregon corporation
- that transcripti i i
29) On July 17, 1995, the Agency upon requ:ston Copies were avalable
filed a response to Respondents Graf 36) On October 17, 1995 WYV,

and Stoutenburgh's motion for relief j
from default, indicating, among other g:::,ho?]rgg:t h\zf;ﬁ;crlsrew 58 counsel for

things_., that it wouldbe appropriate to D
substitute Graf & Stoutenburgh, Inc. for 37) On mber 13, 1995, the

dR::mizaﬁtz Graf and Stdoutenburgh i ‘:;r‘;:sev’;;‘;“‘ a E:L‘fctﬁ"e it': which all
: n was provided to estab- required to submit original
:;zgin%::eig:s of t!tiue franchise and g;::gﬁfemng‘ta%_calse summaries and
a in the name aylor and
Stoutenburgh, Inc, of Graf & _S:gutenburgh. lnc.)t were reqs;rr::i tg
30) O inform the ALJ and the Age
dents )Gra? anlyStgo' 1995, Respon- pater than December 18 19%5nc3:;hgg
n utenburgh, through of the Agency witn ) , Whi
counsel, provided an Agreement for ready testiﬁyed - wljo had al-
Sale showing that Graf & Stouten-  croes exarmi they wished fo
e ST 35 on et
aylor. mber 18, 1995, Re-
31) On July 31, 1995, the Agency ooraent Tavlor requested cross-
requested that "Graf & Stoutenburgh, examination of all of the Agency's
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witnesses who had already testified
except for Jack Chadd.

39) On December 20, 1995, the
ALJ directed the Agency to make
these witnesses available for cross-
examinaton when the hearing
reconvened.

40) On December 20, 1995, Lany
B. Workman, attomey at law, notified
all participants that he was now repre-
senting Respondent Myers.

41) On December 27, 1995, Re-
spondent Taylor, through counsel, filed
a case summary.

42) On December 28, 1995, the
Agency filed a supplemental case
summary and sent a copy of the
Agency's original case summary to
Respondents Taylor, Graf & Stouten-
burgh, Inc., and Respondent Myers's
most recent counsel.

43) On December 28, 1995, Re-
spondent Graf & Stoutenburgh, Inc,,
through counsel, fled a case
summary.

44) On December 28, 1995, Re-
spondent Myers, through counsel, filed
a case summary.

45) On December 28, 1985, Re-
spondent Myers, through counsel, filed
an answer to the Second Amended
Specific Charges.

48) On January 2, 1996, the
Agency advised the forum that an
agreement had been reached between
the Agency and Respondents Taylor
and Graf & Stoutenburgh, Inc. and that
it intended to file a motion to strike the
answer filed by Respondent Myers on
December 28, 1995.

47) On January 3, 1996, the
Agency filed a motion to strike the an-
swer filed by Respondent Myers on

December 28, 1995 on the basis that
an answer had already been filed by
Respondent Myers's previous counsel,
the failure of the most recent answer to
be accompanied by a motion to
amend, and its untimeliness.

48) On January 4, 1996, the
Agency case presenter, Respondent
Myers's counsel, Larry Workman, and
the ALJ participated in a prehearing
conference in an attempt to resolve the
issues raised by the Respondent My-
ers's December 28, 1995, answer and
the Agency's motion to strike. During
the conference, Mr. Workman moved
to amend the answer and that motion
was denied. The ALJ also rescinded
the forum’s December 20, 1995, ruling
directing the Agency to produce its wit-
nesses for cross-examination for the
reason that Respondent Myers's previ-
ous counsel had already cross-
examined them at the first hearing.

49) Other evidentiary issues re-
garding witness testimony were also
resolved, including Mr. Workman's re-
quest to call Ms. Bracanovich as a wit-
ness (o Iimpeach Complainants
testimony based on statements the
Complainant may have made to Ms.
Bracanovich that contradicted her testi-
mony at the first stage of the hearing.
The forum denied this request, indicat-
ing that the basis for the ruling would
be provided in the Proposed Order.
The basis for this rufing is stated in the
Opinion.

50) On January 4, 1996, the
Agency and Respondents Taylor and
Graf & Stoutenburgh, Inc. entered into
a Stipulation Order for Dismissal of
Claims, leaving Respondent Myers as
the Jone remaining Respondent.
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51) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ orally advised the participants
of the issues to be addressed, the mat-
ters to be proved, and the procedures
goveming the conduct of the hearing.

52) During the hearing, the Agency
moved to amend the amount of back
pay sought downward to $1,257.50,
representing back pay from Septem-
ber 6, 1993, through the end of the
third week in Decernber 1933, com-
puted as follows: (a) 15 weeks x 14
hoursiwk. x $4.75Mr. = $997.50, plus
(b) 14 weekends x $40 tips = $560,
less (c} $300 in interim eamings. The
Agency's motion was granted.

53) On February 21, 1996, Re-
spondent, through counsel, filed Ex-
ceptions to the Proposed Order.

FINDINGS OF FACT — THE MERITS

1) Beginning July 19, 1993, and
continuing throughout the duration of
Compiainant's employment, Respon-
dent Thomas P. Myers (hereinafter
"Respondent") owned and operated a
restaurant in Ashiand, Oregon, under
the assumed business name of
Chubby's, and was an employer in the
State of Oregon who engaged or util-
ized the personal services of one or
more employees, reserving the right to
control the means by which such serv-
ices were performed.

2) Complainant is African-
American, lrish, and Engiish. . Com-
plainant appears to be African-
American and Respondent was aware

that Complainant was  African-
American while Complainant was em-
ployed by Respondent,

3) in or around September 1992,
Respondents stepfather, Richard

THOMAS MYERS

Taylor, obtained a franchise from
Chubby's, a Califomia-based restau-
rant chain, and opened a Chubby's
restaurant in Ashland, Cregon.

4) Complainant was hired as a
waitress when Taylor first opened the
Ashland  Chubby's  (hereinafter
"Chubby's"). Complainant worked as a
waitress throughout her employment at
Chubby's,

5) Shortly after Chubby's opened,
Respondent was hired as a waiter with
the idea that he would jeam the busi-
ness and eventually assume manage-
ment functions. Respondent began
performing management duties ap-
proximately six months after he was
hired.

6) On July 19, 1993, Respondent
became the sole owner of Chubby's.

7) Compilainant and Ewvil Jack, a
male cook, were the only African-
American persons employed by
Chubby's during Complainant's tenure
of employment. Everyone else, includ-
ing Respondent, was Caucasian,

8) During Complainants employ-
ment at Chubby's, Respondent re-
ferred to Complainant as a "black
bitch”, a "nigger”, a "nigger bitch", and
a "stupid nigger" in conversations with
employees of Chubby's.

9) During Complainants employ-
ment at Chubby's, Respondent also
referred to a Caucasian dishwasher,
Charfie Golden, as “my nigger who
does nigger work in the back."

10) In August 1993, one of Re-
spondent's cocks who knew he was

- looking for another cook suggested

checking with the Oregon Employment
Division. Respondent replied that he
had already tried the Division and they
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had sent him "nothing but niggers and
bums".

11) During Ervil Jack's employment
in July or August 1993, Respondent
told an employee that he felt uncom-
fortable hiring Jack becatise he would
be cooking in front of the public and he
wasn't sure Ashland would be able to
handle having a black man in the
kitchen.

12) A number of Respondent's em-
ployees, Respondent's stepfather, and
some regular customers never heard
Respondent make any racial com-
ments about black or African-American
individuals.

13} Respondent referred to Com-
plainant as a "stupid nigger" in the
presence of Matt Coughlin, one of Re-
spondent’s cooks.

14) Respondent never made any
racial comments about African-
American individuals in Complainant's
presence.

15) Respondent had a volatile tem-
per and became easily upset.

16) Respondent was very con-
cemed about employees failing to
charge for food and became upset
when he suspected that a waifress had
not charged a customer for an item of
food. -

17) Deborah Rand, a waitress and
Complainant's co-worker, failed to
charge a customer for a food item on
one occasion that Respondent was
aware of Respondent verbally coun-
seled her, but did not write her up or
threaten her with termination.

18) Theresa Nichols, a waitress
and Complainant's co-worker, never
failed to charge any customers for food
items, but was accused by

Respondent on one occasion of doing
so. She was not written up or disci-
plined on this occasion.

19) Rebecca Pinnock-Ward, a
waitress and Complainant's co-worker,
forgot to charge a customer for a food
item "once in a while," but always
caught her error before the customer
left. Respondent accused her more
than once of giving away food and
yelled at her on those occasions and
threatened to write her up.

20) Patrick Ludden, one of Re-
spondent's cooks who was in charge
when Respondent was not at
Chubby's, was instructed by Respon-
dent to check the waitress' tickets lo
make sure all food items were
punched in. There were times Ludden
observed that waitresses had failed to
write down all food items that had been
served to the customer. Ludden com-
municated these failures to Respon-
dent. Respondent did not issue written
warnings in response.

21) Matt Coughlin, another cook
employed by Respondent, observed
that occasionally a waitress would for-
get to charge for a food item and that
Respondent would get upset when
aware of this, sometimes making wait-
resses make up the difference out of
their tips and threatening to write them
up.

22) On at least three occasions,
Respondent or a cook discovered that
Complainant had forgotten to charge a
customer for an item of food. On one
of these occasions that occurred be-
fore Respondent became owner, Re-
spondent yelled at Complainant in front
of customers and accused her of "rip-
ping off' Chubby's.
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23) On Thursday, August 26, go through a certain procedure before“

1893, Nichols told Complainant that firing them, and that "to write anybody

Respondent had called Compiainant a
“fucking nigger" and that Respondent
had called Charlie Golden "his nigger”
who did "nigger work”,

24) Between August 26, 1993, and
September 4, 1993, Rand told Com-
plainant that Respondent had cailed
her a "black bitch",

25) Nichols's and Rand's state-
ments shocked Complainant and
made her feel hurt and angry. She
was upset in part because she realized
that these comments had been circu-
lating around behind her back for an
undetermined amount of time.

26) Complainant had been a loyal
employee and an excellent waitress
who felt pride in her work and these
statements made her believe that Re-
spondent perceived her as "just a
nigger".

27) After August 26, Complainant
worked with Respondent on August 28
and 29, 1993, then did not work again
until September 4 and 5, on which
days Resporident was away from
Chubby's on vacation.

28) On August 28, 1993, Com-
piainant forgot to write up a side order
of sausage on a customer's ticket. Re-
spondent became aware of this and
toid Complainant of her error and that
he had deducted the price of the sau-
sage from Complainant's tip. Later that
day, Respondent instructed Ludden to
give Complainant a written waming
over the incident, and dictated the
wording of the waming to Ludden.

29) Respondent believed that he
had the right to fire employees for their
shortcomings, that he was obligated to

up was my last resource”.

30) At the time of the sausage inci-
dent, Respondent fold Complainant
that she would be fired if she forgot to
charge a customer again. :

:

31) On August 28, 1993, Ludden
gave Complainant a written waming
that stated:

"Improper use of register. Allitems
written on guest checks shall be
entered info register using proper
procedures. Register tape is then
stapled to guest check. Any items
that are not on register tape and is
given to a customer is considered
improper procedures. This im-
proper procedures is in reference
to guest check #53101. If this im-
proper procedure continues you
will be reprimanded.”

32) Complainant was the first wait-
ress to be issued a written waming, a
fact Complainant was aware of at the
time she received the warning. Com-
plainant was also aware that other
waitresses had forgotten to charge for
food items and had not been given
written wamings.

33) When she received the written
waming, Complainant believed that
Respondent was either trying to get
I;:er to quit or “setting the stage” to fire

er.

34) On August 28, 1993, after re-
ceiving the written waming, Compiain-
ant decided to resign. Complainant
telephoned Jack Chadd, her boyfriend
at the time and present husband, and
stated that she couid not work for Re-
spondent any fonger knowing that Re-
spondent was referring to her as a
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“nigger’ and a "black bitch" behind her
back. Complainant was crying and
very upset during this conversation.

35) Although Respondent was
generally perceived to be a harsh em-
ployer, Grimshaw, Dodson, and Com-
plainant perceived that Respondent
was particularly criical of Complainant

36) On August 28, 1993, Com-
plainant wrote a resignation letter to
Respondent. She delivered this letter
to Respondent in person on August
29. The letter read as follows:

"Tom M,;

"It has been brought to my atten-
tion, from fellow staff persons, that
you have referred to me, using a
racial slur, i.e. ‘nigger.

“For this reason and the continual
demeaning and disparaging com-
ments you have repeatedly made
in regards towards customers,
particulary [sic] the elderdy and
those who either look poor or ap-
pear to lead an altemative lifestyle;
| can no longer, in good con-
science, continue to work for you.
| will not work for a company that
allows the use of racist terms to be
used, particularly, a boss that uses
such terms, which | find offensive.

"My last day will be Sept. 5. 1re-
gret that | am not able to give a full
two weeks notice, but | feel this will
allow you to take your vacation as
planned, and not cause hardship
on you or the other employees.

"Alice Ferguson"

37) Respondent read Complain-
ant's resignation letter when she deliv-
ered it He responded by teling
Complainant "I'm sorry to see you go,
Alice, because you were a good

worker," but did not deny making the
racist statements alleged in Complain-
ant's resignation letter.

38) Complainant did not verbally
confront Respondent about the racist
statements alleged in her resignation
letter because she felt very angry
about them and didn't want to "create a
scene” in the restaurant.

39) Respondent went on vacation
for three days over Labor Day week-
end and was absent from Chubby's
during those days.

40) After submitting her resignation
letter, but before September 5, 1993,
Complainant told Grimshaw that she
had heard Respondent was referring
to her by racial names and that she
could no longer work for Respondent.
Complainant was upset and in tears
during this conversation.

41) After submitting her resigna-
tion, but before September 5, 1993,
Complainant was told by Christy
Pischell, a co-worker, that Respondent
had referred to Ervil Jack as a "nigger”.

42) During a conversation with
Coughilin, Respondent referred to
Complainant as a "stupid nigger".
Complainant was stifl employed by Re-
spondent at that time. Coughlin did not
report this remark to Complainant.

43) Respondent discharged Ervil
Jack and Amy Beard, a white waitress,
by failing to schedule them for any
work hours based on Respondents
suspicion that one or both were steal-
ing from the till

44) While working for Respondent,
Complainant told Dan Stebbins, one of
Respondents customers, that she
couldn't wait to leave Respondents
employment and was going to sue
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Respondent for calling her some un-
specified names. Stebbins testified "If
someone did that to me, I'd quit on the
Spo "

45) On September 10, 1993, Com-
plainant sent a five page letter, accom-
panied by a copy of her letter of
resignation, to Chubby's corporate
headquarters. In the lefter, she com-
plained that Respondent had referred
to her as a "fucking nigger" and a
"black bitch", and that Respondent had
referred to Ervil Jack as a "nigger” and
Charlie Golden as an "ass-kisser” and
“his nigger”.

46) On August 27, 1993, Charlie
Golden, Respondent's dishwasher, re-
ceived a written waming that read as
follows:

"You were one hour late this mom-
ing. You are aware that on Tues-
day and Friday it's sceduled [sic]
for you to start at 6:00 am. so as
to complete the boiling out, clean-
ing and changing of oil in fryer be-
fore openning [sic] time. This
written counseling is a result of
your failure to comply with verbal
wamings for excessive tardiness.
Your tardiness places undo [sid]
burden on your fellow employees.
Failure to comply will result in im-
mediate termination.”

47) On September 8, 1993, Edith
Grimshaw, a cook, received a written
waming that read as follows:

"The practices and procedures on
use of the time clock and time
cards are designed to satisfy com-
pliance with the Federal Wage and
Hour Law and to protect the posi-
tion of both the employee and the
company under the law. Removal

of time card by employee from
work place is a‘serious breach of
company policy as well as possi-
bie violation of Federal Law and
. will result in disciplinary action (in-
cluding demotion, suspension
without pay, or discharge} being
taken against the employee.”

48) Starting in February 1994,
Wendell Haynes, an African-American
male, began coming into Chubby's on
a regular basis to eat At the time,
Haynes was employed as a chef at the
Ashland Hills Inn, a "gourmet' eating
establishment. In May or June 1894,
Respondent offered Haynes ajobas a
cook. Haynes declined the offer be-
cause he wanted to be a banquet chef
at a fine hotel, whereas Chubby's is a
low-priced priced family style restau-
rant.  Although Haynes testified he
considered Respondent fo be his
friend, except for two occasions, Re-
spondent and Haynes never saw each
other except when Haynes was a pay-
ing customer at Chubby's. One of
those occasions was when Respon-
dent ate dinner at the Ashland Hilis Inn
and the other was when Respondent
contracted with Haynes to cook
Thanksgiving dinner for himself and his
girtfriend in 1994.

49) Compiainant eamed $4.75 per
hour while employed by Respondent
and averaged $20 per day in tips.
Complainant worked Saturdays and
Sundays at the time of her termination,
averaging seven hours of work each
day, and worked fewer hours one fo
two other days a week.

50) After her termination, Com-
plainant unsuccessfully sought week-
end work at Ashland restaurants until
the third week in December 1993,
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when she stopped actively seeking
work. Complainant collected welfare

. benefits during this time and also at-

tended school at Southern Oregon
State College (SOSC), where she was
studying to obtain a secondary teach-
ing certificate. Complainant also
eaned $300 performing work at
SOSC in this time pericd. During this
time, Complainant was the sole sup-
port of her three children who were bv-
ing with her.

51) After her termination, Com-
plainant had to borrow money from
Chadd on several occasions to enable
her to pay the rent. This was difficult for
Complainant. Because Complainant
was a student, her continued receipt of
welfare benefits was uncertain from
month to month.

62) Complainants loss of income
from Chubby's created a financial
hardship for her. She was very upset
and angry at Respondents racial
stereotype of her because "a nigger is
less than human”. Respondent's com-
ments made her feel as though she
had been "slapped in the face". After
her termination, she felt upset when-
ever she would see former customers
who asked why she was no longer at
Chubby's or whenever she passed by
Chubby's, which was frequent.

53) Bruce Mclean, a vocational re-
habilitation counselor in southen Ore-
gon since 1981, testified as an expert
witness on Respondents behalf re-
garding job openings in the food serv-
ice industry. Based on his knowledge
of the job market in Ashland, McLean
testified that in 1993, after Labor Day, it
should have taken an experienced
waitress no more than two weeks to
getajob.

54) Respondent presented no evi-
dence of any specific job openings for
waitresses in the food service industry
in Ashiand from September 5, 1993,
through mid-December 1993,

55) The testimony of Rand,
Nichols, Dodson, Pinnock-Ward, Lud-
den, Chadd, Coughlin, McLean, Sted-
mon, McAuliffe, Richard Taylor, Jackie
Tayior, Keffer, Stebbins, Mayer, and
Haynes was credible.

56) Grimshaw has filed a civil rights
complaint against Respondent with the
Bureau of Labor and Industries alleg-
ing unlawful discrimination and testified
that she dislikes Respondent and con-
siders herself a friend of Complainant.
Despite this bias, she was found to be
a credible witness based on her forth-
right manner of testimony and the ab-
sence of intemal inconsistencies in her
festimony or prior inconsistent
statements.

57} Complainants testimony was
found to be credible based on her
forthright manner of testimony, the ab-
sence of intemal inconsistencies in her
testimony or prior inconsistent state-
ments, and the corroborative testimony
of other credible witnesses.

58} The testimony of Kristy Hick-
man and her husband, Ronald Hick-
man, was not credible. In Ms.
Hickman's case, her testimony that
Complainant was a poor worker and
that she didn't know Complainant was
African-American diverged dramati-
cally from that of virtually every cther
witness. She also testified she worked
for Respondent for three months in the
summer of 1993, whereas documen-
tary evidence established she only
worked two weeks. After offering her
apinion as to Complainant's poor work
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performance, she then testified, under
cross-examination, that she never
worked the same shift as Complainant
or directly with Complainant. Mr. Hick-
man similarly testified that his wife
worked three to four months for Re-
spondent in the summer of 1993, His
testimony that Complainant was
"grumpy” towards customers and that
Respondent "was meilow" similarly di-
verged significantly from the testimony
of other witnesses., Mr. Hickman testi-
fied that he and Respondent are
friends who see one another regularly,
revealing a bias that was reflected in
his testimony.

59} The testimony of Respondent
was not entirely credible. In places, he
was evasive in answering questions.
His testimony that he never made any
racial statements is not credible, given
the overwhelming amount of testimony
to the conftrary by other credible wit-
nesses. His testimony that Complain-
ant routinely caled him obscene
names, e.g, "fucking asshole” and
"fucking prick”, aithough uncontro-
veried, was unbelievable based on the
inherent improbability of his explana-
tion as to why he tolerated this behav-
ior. His testimony that he offered
Wendell Haynes a job in expectation
that Haynes would accept was simply
not credible in light of the fact that Hay-
nes was working at the time as a chef
at a fine dining establishment and
hoped to make a career as achefata
fine dining hotel, whereas Chubby's
was a low-priced family restaurant. Fi-
nafly, Respondents testimony that
Complainant would not have been ter-
minated for ancther violation after the
August 28, 1993, written waming was
controverted by a strong inference

THOMAS MYERS

created by Respondents own test- :

mony that "to write anybody up was
my last resource." The Forum has

found credible only those portions of
Respondents testimony which were '

verified by other credible evidence.
ULTIMATE FINDINGS OF FACT

1) Beginning July 19, 1993, and

continuing throughout the duration of

Complainant's employment, Respon- °
dent Thomas P. Myers owned and op-
in  Ashland, -
Oregon, under the assumed business -
name of Chubby's, and was an em- :
ployer in the State of Oregon who en-
gaged or utilized the personal services -
of one or more employees, reserving
the right to control the means by which

erated a restaurant

such services were performed.
2) Complainant, an
American female, was employed by

Respondent's predecessor-in-interest

from September 1992 through July 18,

1993, and was employed by Respon-
dent from July 19 through September |

5, 1993.

3) During Compiainants employ-
ment with Respondent, Respondent

refered to Complainant and an
African-American co-worker by using |
racial slurs, e.g., "nigger”, in conversa- |

tions with Complainant's co-workers.

4) On August 26, 1993, one of

Complainants co-workers informed

Complainant that Respondent had re-

ferred to Complainant, in a conversa-
tion with the co-worker, as a "fucking
nigger’ and in the conversation had

called Respondent's white dishwasher

"his nigger” who did "nigger work".

5) Between August 26 and Sep-
tember 4, 1993, another co-worker in-
formed Complainant that Respondent

African-

:fg

had referred to Complainant, in a con-
versation with the coworker, as a
"black bitch".

6) Respondents racial remarks
were unwelcome to Complainant and
she was shocked and offended by
them.

7) On August 28, 1993, Respon-
dent issued a written waming to Com-
plainant for forgetting to charge a
customer for a side order of sausage
and told Complainant she would be
terminated if she made the same mis-
take again. Complainant was aware
that other Caucasian waitresses had
forgotten to charge customers for
items and that she was the first person
to be issued a written waming.

8) On August 28, 1993, Complain-
ant decided to resign because of the
racial slurs and because she perceived
Respondent was either trying o force
her to quit or setting her up for
discharge.

9) On August 29, 1993, Complain-
ant gave Respondent a resignation
note that accused him of making racial
slurs. Respondent read the note and
did not deny Complainants
accusation,

10) As a result of Respondent's of-
fensive remarks and the August 28,
1993, written waming, Complainant ex-
perienced  considerable  mental
suffering.

11) As a result of her termination,
Complainant suffered lost wages, in-

cluding tips, and experienced consider- -

able mental suffering.
CONCLUSIONS OF LAW
1) At all times material, Respon-

dent was an employer subject to the
provisions of ORS 659.010,

Citeas 15 BOLI 1 (1996). 13

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3} ORS 659.030(1)(b) provides, in
part:

"It is an unlawful employment prac-

tice for an employer, because of

an individual's race * * * fo discrimi-

nate against such individual in * * *

terms, conditions or privileges of

employment.”
Respondent committed an unlawful
employment practice in violation of
ORS 659.030(1)(b} by the creation of a
hostile, intimidating, and offensive work
environment based on Complainant's
race.

4) ORS 659.030(1)(a) provides, in
part

"It is an unlawful employment prac-

tice for an employer, because of

an individual's race * * * fo dis-
charge from employment such
individual."
Respondent committed an unlawiul
employment practice in violation of
ORS 659.030(1}a) by constructively
discharging Complainant.

5) Pursuant to ORS 659.060 and
by the terms of ORS 659.010, the
Commissicner of the Bureau of Labor
and Industries has the authority to is-
sue a Cease and Desist Order requir-
ing Respondent to refrain from any
action that would jeopardize the rights
of individuals protected by ORS
658.030, to perform any act or series
of acts reasonably calculated to cany
out the purposes of said statutes, to
eliminate the effects of an unlawful
practice found, and to protect the rights
of others similarly situated.
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. OPINION
Hostile Work Environment

Complainant alleges that Respon-
dent subjected her to a hostile and of-
fensive working environment based on
her race. A prima facie case on this
issue in this case contains the following
elements:

(1) The Respondent is an em-
ployer as defined by statute;

(2) The Complainant was em-
ployed by Respondent,

(3) The Complainant is a member
of a protected class (race),

(4) The Respondent engaged in
unwelcome conduct directed at
Complainant because of Com-
plainant's race;

(5) The conduct had the purpose
or effect of unreasonably interfer-
ing with Complainants work per-
formance or creating an infimid-
ating, hostile, or offensive working
environment,

(6) The Complainant was hammed
by the conduct.

In the Matter of Gardner Cleaners, Inc.,
14 BOL! 240, 252 (1995).

The Agency presented a prima fa-
cie case through credible testimony by
Complainant and Agency witnesses
that Respondent refered to Complain-
ant and two co-workers by racial slurs,
that Complainant had knowledge,
while stil employed by Respondent,
that Respondent had made the slurs,
and that Comptlainant found them to be
extremely offensive. Respondent's de-
fense that the comments were never
made is simply not believable.

Respondent also argues against a
hostile environment finding based on

THOMAS MYERS

the brief amount of time Complainant

remained employed after she became
aware of the slurs. This Forum has
held in the past that harassing activity
of a racial nature must be severe and
pervasive enough fo create what a
reasonable person would find to be an

offensive working environment. In the :

Matter of Auto Quencher, 13 BOL! 14,
22 (1994). The Forum's approach to
this issue recognizes an inverse rela-

tionship between the requisite severity
and pervasiveness of harassing con-
duct. As the severity of the conductin-
creases, the frequency of the conduct -
necessary to establish harassment de-
creases. In the Matter of Chalet Res-
taurant and Bakery, 10 BOLI 183, 196 .
(1992). In this case, the only way the -
conduct might have been more severe |
would have been for Respondent to
call Complainant a "nigger” to her face.
His failure to deny that he had made °
siurs towards Complainant, -
when confronted with Complainants
resignation letter, effected a similar re- -
sult. Consequently, even though Com-
plainant only worked with Respondent :
for two days after she leamed of the
racial slurs and an additional two days
at Chubby's when Respondent was
absent, the Forum finds that Complain-
ant was subjected to a hostile environ-
ment due to the severity of the

racial

conduct,
Constructive Discharge

The elements of a constructive dis-

charge are as follows:

(1) The Respondent must have in- -
tentionally created or intentionally
maintained discriminatory working
condition{s) related to the Com-

plainant's protected class status;
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(2) Those working conditions were
so intolerable that a reasonable
person in the Complainants posi-
tion would have resigned because
of them;

(3) The Respondent desired fo
cause the Complainant to leave
employment as a result of those
working conditions or knew that
Complainant was certain, or sub-
stantially certain, to leave employ-
ment as a result of those working
conditions; and

(4} The Complainant did leave the
employment as a result of those
working conditions.

McGanty v. Staudenraus, 321 Or 532,
557, 901 P2d 841, 856 (1995).

In this case, the Respondent inten-
tionally made repeated references to
Complainant in the workplace using ra-
cially denigrating terms, e.g., "nigger”.
Based on statements made by at least
one co-worker, Complainant reasona-
bly believed that Respondent had
called her a "nigger”, the ultimate pejo-
rative for an African-American individ-
ual coming from a white supervisor,
and made her decision fo resign pri-
marily based on this racial slur, with the
added impetus of the August 28 written
warning, which she perceived as a
harbinger of dismissal. Aufo Quencher,
supra, at 21. The Forum finds that a
reasonable person in Complainant's
position would have resigned under

“these circumstances. The reasonable-

ness of Complainant's decision to re-
sign was further validated when
Respondent did not deny having made
the racial slur at the time Complainant
submitted her resignation letter. Fi-
nally, in this day and age the Forum

“has no difficulty in imputing knowledge

to Respondent of the substantial cer-
tainty that Complainant would quit
once she leamed of the racial slurs Re-
spondent used when refeming to her.
Whether or not Respondent intended
the comments o be passed on fo

Complainant is inconsequential; the -

fact is that they were passed on.
Testimony of Case Presenter

The basis for denying Respon-
dent's request to call the Agency case
presenter as a witness is twofold.
First, no evidence was ever put on the
record to show that Ms. Bracanovich
had in fact ever spoken to the Com-
piainant about the issues outside of the
hearing or was a witness fo any mate-
rial issue. Consequently, there was no
showing of relevancy. Second, al-
though the attorney-client privilege
does not exist between an Agency
case presenter and a Complainant,
even when the case presenter, as in
Ms. Bracanovich's case, is a member
of the Oregon bar, there is an impor-
tant policy reason for preventing a Re-
spondent from calling the Agency case
presenter to testify as an impeachment
witness as to the substance of conver-
sations between the case presenter
and the Complainant.

ORS 183450(7) allows a state
agency to be represented at contested
case hearings by agency employees
with the consent of the Attomey Gen-
eral, The Attomey General has given
this consent to the Bureau, and the Bu-
reau has designated individual employ-
ees as case presenters to perform this
function. At a contested case hearing,
the case presenter is authorized to
perform every function related to litiga-
tion that the Attomey General would
perform except presenting legal
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argument. ORS 183.450(8), OAR
8359-50-230. An essential component
of litigation is that the attomey or case
presenter representing the client com-
municate candidly with the client re-
garding all facts within the clients
knowledge that are relevant to the
case. Here, although the client is tech-
nically the agency, the real parly in in-
terest is the Complainant. it is the
Complainant who was subjected to the
alleged discriminatory conduct and the
Complainant who will be the benefici-
ary of any award of damages, not the
agency. It is illogical to assume that
the legislature and the Attomey Gen-
eral intended for an agency employee
to perform all the essential functions of
an attorney except for presenting legal
argument and simultaneously intended
to place this employee in the untenable
position of being subject to examina-
tion, either by deposition or during a
contested case hearing, as to the sub-
stance of any conversations between
the employee and the Complainant
whose case is being heard. This inter-
prefation of the law would effectively
hamstring the agency case presenter
in performing the very task the legisla-
ture delegated to the case presenter to
perform.
Damages

Complainant seeks damages for
back pay and mental distress as a re-
sult of Respondent's unlawful employ-
ment practices.

Back Pay

Complainant testified that she un-
successfully sought restaurant work
with a work schedule similar to the one
she held with Respondent from the
time of her termination until the end of
the third week in December 1993. She

also testified that she eamed $300 in
interim altemnative employment during
that time period and received welfare

benefits. Welfare benefits are not de-
ductible from damages owed to an in- -

jured parly based on the collateral
source rule.

plainant's {estimony conceming the
specifics of her job search was not im-
peached. In rebuttal, Respondent pre-

sented uncontroverted testimony from
a vocational rehabilitation expert thata
waitress looking for work in the Ash-

land area in the fall of 1993 should
have been able to find work within two

weeks. Respondent has the burden of !

proof to show that Complainant failed
to mitigate her damages by seeking an

available position for which she was
in the Matter of RJs Al

qualified,
American Restaurant, 12 BOLIl 24,
31-32 (1993). Evidence of general

availability of empioyment in the food -:_
service industry for waitresses is insuf- -
ficient to meet Respondent's burden of

proof on this issue, given Complain-

ant's unimpeached testimony concem- |

ing her job search. The Forum finds

that Complainant is entited fo back -

wages as computed in Procedural
Finding of Fact 52, a fotal of $1,257.50.
Mental Suffering

Complainant testified credibly as to
the types and exient of mental suffer-

ing she experienced as a result of Re-
employment

spondents  uniawful
practices. These included shock, an-
ger, hurt, upset, humiliation, and finan-
cial hardship. Complainants mental

suffering was verified by other credible 'f:
witnesses. In a 1894 case before this

Forum, the Complainant was awarded

$15,000 for mental suffering damages

In the Matter of Richard
Niquette, 5 BOLI 53, 63 (1986). Com-
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based solely on the existence of a hos-
tile work environment created by Re-
spondents racial slurs, one of which
was made directly to Complainant
Auto Quencher, supra. This case also
involves termination, which created
significant financial hardship and other
related problems for Complainant, in
addition to the emotional distress she
experienced from being indirectly sub-
jected to racial slurs. Consequently,
the Forum concludes that $20,000 is
an appropriate award of damages for
mental suffering.

Offset

On January 4, 1996, the Agency,
Richard A. Taylor, Sr., and Graf &
Stoutenburgh, inc, the alleged
successors-in-interest in  this case,
stipulated to the entry of an order in
which the alleged successors agreed
to pay Complainant $2,900 in ex-
change for having the claims against
them dismissed with prejudice and
Complainant's execution of a general
release, with the Agency being entitied
to judgment against Richard A. Taylor,
Sr., if the sum of $2,900 was not paid
to Complainant in a reasonable period
of time. The question here is whether
Respondent is entitied to an offset, ie,
a reduction in the amount of damages
awarded fo Complainant, based on
this stipulation.

The purpose of a damage award
resuiting from charges of unlawful dis-
crimination is to make the Complainant
whole. In this case, Complainant's
damages have been fixed at
$21,257.50, the amount of damages
sought by the Agency fo recompense
Complainant for her back pay and
mental suffering and the gross amount
of damages already proposed as an

award in this Opinion. In the related
field of tort law, the general rule is that
a payment received from one tort-
feasor in consideration of a release
must be applied in some manner in re-
duction of the damages recoverable
from the other tort-feasors. 66 Am.
Jur, 2d, Release § 41. This is based
on the rule that an injured party is enti-
led to only one recovery for a single
injury, and a joint tori-feasor is not a
coliateral source that can be ignored
under the collateral source rule, 22
Am. Jur. 2d Damages § 559. In Ore-
gon, this issue was resolved in 1991,
where the Court of Appeals held that
an injured party who setties a tort claim
with a joint tort-feasor before frial and
proceeds against the remaining defen-
dant is entitled, upon prevailing, to a
judgment for the difference between
the seltement and the actual dam-
ages. Dee v. Pomeroy, 109 Or App
114, 120-21, 818 P2d 523 (1991). The
Forum adopts this line of reasening
and concludes that the $2,900 consid-
eration stipulated to in the Order of Dis-
missal between the Agency and the
alleged successors-in-interest should
be subtracted from Complainant's
gross damage award of $21,257.50,
making Complainants nef damage
award $18,357.50.

Respondent’s Exceptions

Respondent filed exceptions to the
Proposed Order’s findings and conclu-
sions about lost wages due to the
Complainant, the mental suffering
award, and the AlJ's ruling that Re-
spondent could not call the Agency
case presenter as a witness to testify
as fo statements made by the
Complainant.
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First, Respondent contends that
the Agency's amendment regarding
the amount of lost wages due to the
Complainant, as reflected in Finding of
Fact 52 (Procedural), should not have
been granted for the reason that it is
not supported by the evidence. The
amendment lowered the back pay
sought by the Agency from $4,918 to
$1,257.50. Although it is true that the
representation by the case presenter
was the only factual matter offered in
supported of the amendment, Respon-
dent's exception is disallowed for the
reason that Respondent is not preju-
diced, but actually benefits, from the
amendment.

Second, Respondent contends that
Finding of Fact 50 (The Merits) is in er-
ror because it is not supported by any
admissible evidence. A review of the
record reveals that Complainant testi-
fied that she actively sought work sub-
sequent to her termination. There was
no specific testimony elicited from
Complainant or other evidence pre-
sented as to when she stopped looking
for work. Respondent bears the bur-
den of showing that Complainant didn't
look for work or when Complainant
stopped looking for work. Here, the
only fact not supported by actual testi-
mony is whether Complainant actually
stopped looking for work in "third week
in December”. This conclusion is not
inconsistent with Complainants testi-
mony as {o her mitigation efforts and
Respondent has failled to prove
otherwise.

Respondent excepts to Proposed
Finding of Fact 54 (The Merits) inas-
much as it states Respondent pre-
sented no evidence of any "actuai” job
openings. This finding is inaccurate

and Finding of Fact 54 has been
changed fo reflect that no evidence
was presented of any “specific” job
openings.

The reasoning in the Proposed Or-
der denying Respondent the opportu-

nity to examine the Agency case.

presenter is well-founded and Respon-
dent presents no legal authority fo jus-
tify modification of the ALJ's rufing.

Finally, Respondent excepts to the
computation of the back pay and
award of mental suffering. The back
pay cornputation has already been ad-
dressed. The mental suffering award
is adequately supported by evidence in
the record and precedent in this
Forum,

ORDER

NOW, THEREFORE, as author-
zed by ORS 659.060(3) and
659.010(2), and in order to eliminate
the effects of the unlawful practice
found, THOMAS P. MYERS is hereby
ordered to:;

1) Deliver to the Fiscal Services
Office of the Portland office of the Bu-
reau of Labor and Industries a certified
check, payable to the Bureau of Labor
and Industries in trust for Alice L.
Ferguson-Chadd, in the amount of:

a) ONE THOUSAND TWO HUN-
DRED FIFTY-SEVEN DOLLARS AND
FIFTY CENTS ($1,267.50), less ap-
propriate lawful deductions, represent-
ing wages Complainant lost between
September 6, 1993, and December
17, 1993, as a result of Respondent's
unlawful practice found herein; PLUS

b) INTEREST AT THE ANNUAL
RATE OF NINE PERCENT (9%) on
said wages from January 1, 1994, until
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_ paid, computed and compounded an-

nually; PLUS
¢} SEVENTEEN THOUSAND
ONE HUNDRED DOLLARS

($17,100), representing compensatory
damages for the mental suffering
Complainant experienced as a result of
Respondents uniawful employment
practice found herein; PLUS

d) Interest on said damages for
mentai suffering at the legal rate, ac-
crued between the date of this Final
Order and the date Respondent com-
plies herewith, to be computed and
compounded annuafly.

In the Matter of
TOMAS O. BENITEZ,

dha Tomas Benitez Fairm Labor
Contractor, Respondent.

Case Number 09-96
Final Order of the Commissioner
Jack Roberts
Issued March 14, 1996.

SYNOPSIS

Where Respondent failed to pay
his tax liabifities in compliance with fed-
eral and state laws and owed in ex-
cess of $100,000 in taxes, fees, and
assessments to various government
agencies and demonstrated by his re-
peated failure to satisfy outstanding
judgments that he lacked the charac-
ter, competence, and reliability neces-
sary to act as a farm labor contractor,
the Commissioner denied Respondent

a famm labor confractor license, pursu-
antto ORS 658.445. OAR 839-15-145;
839-15-520(2) and (3)(d).

The above-entitled contested case
came on regularly for hearing before
Linda A. Lohr, designated as Adminis-
trative Law Judge (ALJ) by Jack Rob-
erts, Commissioner of the Bureau of
Labor and Industries for the State of
Oregon. The hearing was heid on No-
vember 14, 1995, in the Bureau of La-
bor and Industries conference room of
the State Office Building, 165 East 7th
Avenue, Eugene, Oregon.

The Bureau of Labor and Industries
{the Agency) was represented by Alan
McCuliough, an employee of the
Agency. Tomas O, Benitez (Respon-
dent) was present throughout the hear-
ing and not represented by counsel.

The Agency called as witnesses
Julye Robertson, Administrative Spe-
cialist for the Wage and Hour Division
Licensing Unit (by telephone); Nedra
Cunningham, Compliance Manager for
the Wage and Hour Division Farm La-
bor Unit (by telephone); Eduardo Si-
fuentez, Compliance Specialist, Wage
and Hour Division; and Michael
Henderson, Revenue Agent for the
Oregon State Employment Depart-
ment (by telephone).

Respondent called his wife, Paula
Benitez, and himself as witnesses.

Vicky Guillen, appointed by the Fo-
rum fo act as interpreter for Respon-
dent, was present, but did not act as
interpreter for Respondent, who the
Forum determined at hearing was able
to participate in fluent Engfish.

Having fully considered the entire
record in this matter, 1, Jack Roberts,



and Industries; make. the | fol!owmg
Findings of Fact (Prooedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT —
PROCEDURAL

1) On July 14, 1985, the Agency
issued a Notice of Proposed Refusal to
Renew a Farm Labor Contractor's Li-
cense {Nofice) to Respondent The
Notice informed Respondent that the
Agency intended to refuse 1o renew
Respondent's fanm labor contractor §i-
cense, pursuant to ORS 658.445(3)
and OAR 839-15-520(3)(d). The
Agency based its action on Respon-
dent's alieged failure to comply with
federal, state, or local laws or ordi-
nances relating to the payment of in-
come taxes, unemployment compens-
ation tax, and other taxes, fees, or as-
sessments by owing $124,835.32 to
the IRS, Oregon Department of Reve-
nue, Oregon Depariment of Employ-
ment, and Marion County, Oregon in
unpaid taxes and fees, in viclation of
OAR 839-15-520(3)(d). The Agency
included with its notice a document in
Spanish referencing the notice and the
necessity of an answer and a Spanish
version of the Notice of Contested
Case Rights and Procedures.

2) The charging document with its
attachments in Spanish were served
on Respondent by cerlified mail on
July 17, 1695,

3) By letter dated September 8,
1995, Respondent requested a hear-
ing on the Agency's intended action
and submifted his answer in English.
fn his answer, Respondent admitted
the allegations and suggesied
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mitigating circumstances, which in-

cluded assertions that he was on a

payment plan with his creditors,

4) On September 28, 1995, the
Agency requested a hearing from the
Hearings Unit,

5) On October 5, 1995, the Hear- .

ings Unit issued to Respondent and
the Agency a Notice of Hearing, which
set forth the time and place of the re-
quested hearing. With the hearings
notice, the Hearings Unit sent to Re-
spondent a Notice of Contested Case
Rights and Procedures containing the
information required by ORS 183.413,
and a complete copy of Oregon Ad-
ministrative Rules (OAR) 839-50-000
to 839-50-420, regarding the contested
case process,

6) On November 3, 1995, the ALJ
issued a discovery order in Spanish
and in English to the participants di-
recting them each to submit a sum-
mary of the case, including a list of the
witnesses fo be called, and the identifi-
cation and description of any physical
evidence to be offered into evidence,
together with a copy of any such docu-
ment or evidence, according to the
provisions of OAR 839-50-210(1). The
summaries were due by November 10,
1985. The Agency filed its case sum-
mary prior fo the issuance of the dis-
covery order. Respondent did not file a
case summary.

7) In a pre-hearing conference, the
Forum determined that Respondent
was able to speak and understand
English and would not need an
interpreter.

8) At the start of the hearing, Re-
spondent sald he had received and un-
derstood the Notice of Contested Case
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Rights and Procedures and had no
guestions about it.

8) Pursuant to ORS 183.415(7),
the ALJ explained the issues involved
in the hearing, the matters to be
proved or disproved, and the proce-
dures goveming the conduct of the
hearing.

10) On January 31, 1996, the
Hearings Unit issued a Proposed Or-
der in this matter. Included in the Pro-
posed Order was an Exceptions
Notice that aflowed ten (10) days for
filing exceptions. The Hearings Unit
received no exceptions.

FINDINGS OF FACT — THE MERITS

1) Respondent, a sole proprietor,
was a licensed farm labor contractor
between February 9, 1994, and Febru-
ary 28, 1895, during which time he did
business as Tomas Benitez Farm La-
ber Contractor.

2} On April 8, 1994, Respondent
filed a form WH-152 pursuant to OAR
839-15-350 notifying the Agency that
between March and October 1994,
Respondent had agreements with sev-
eral farmers to provide crews for straw-
berry, squash, and garlic harvesting,
hoeing and imigation, tree and crop
planting, and Christmas free harvest-
ing, and that his harvest crew con-
sisted of 20 to 30 workers.

3) By letter dated August 9, 1994,
Compliance Manager Cunningham ad-
vised Respondent that his ficense was
in jeopardy due to an outstanding judg-
ment for $4,472.72 recorded by the
Empioyment Department against Re-
spondent. The letter read, in part:

"ORS 658445 states, 'The
Commissioner of the Bureau of
Labor and Industries may revoke,

suspend or refuse to renew a i
cense to act as a labor contractor
if, (3) The licensee’s character, reli-
ability or competence makes the
licensee unfit to act a [sic] fam la-
bor contractor’ OAR 839-15-145
(1) states, "The character, compe-
tence and reliabiiity contemplated
by ORS 658.405 to 658.475 and
these rules include, but are not lim-
ited to, consideraton of (d)
Whether a person has unsatisfied
judgments or felony convictions.'

LU B B X X J

"You must provide one of the
following on or before AUGUST
24 1994

"1. Witten evidence that you
have satisfied the judgment, or

"2. Entered into a payment
plan to satisfy the judgment (failure
to make payments as per the plan
could resuit in license revocation,
ORS 658445 and OAR
839-15-145(1)(b)).

"Note: Failure to provide the infor-
mation required above may result
in the . . . refusal to renew your li-
cense, if you are curenty
licensed."

Cunningham sent a second and final
warning letter dated October 27, 1994,
to Respondent which reiterated the
need for Respondent fo cure the judg-
ment either by paying it off or by enter-
ing into a payment plan to do so.
Respondent did not respond to either
letter.

4) On February 24, 1995, Respon-
dent made appilication for a renewal of
his farm labor confractor's license,
which- was due to expire on February
28, 1995. In response to question



5) Respondent filed a bankruptcy
petition in June of 1994. At the time of
his bankruptcy petition, Respondent's
total liabilities exceeded $100,000.
Proofs of claim were filed by Respon-
dent's creditors showing that Respon-
dent owed $94,240.38 to the Intemal
Revenue Service for back taxes,
$21,821.22 to the Oregon Department
of Revenue for back taxes, $4,681.91
to the Oregon Employment Depart-
ment for employment taxes owed, and
$19,334.80 to SAIF Corporation for un-
paid workers' compensation insurance
and fees owed between April 1990 and
June 1994, Respondent reported his
gross business income for the 12
months prior to filing his petition as
$91,290.

6) Respondent was unable to
comply with the Chapter 13 plan to pay
off his debts and moved to dismiss the
bankruptcy proceeding. His Chapter
13 case was dismissed by the bank-
ruptcy judge on April 27, 1995.

7) In March 1995, Respondent en-
tered into a post-petititon agreement
with the Oregon Employment Depart-
ment to pay off amounts due on em-
ployment taxes after the bankruptcy
fling date. Respondent's payments
under the payment schedule were
sporadic and short lived. For the dura-
tion of Respondent's bankruptcy case
and since its dismissal, the Employ-
ment Department has received a total
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of $700 for amounts covered under
both the Chapter 13 plan and the post-
petiion agreement. Respondent cur-
rently owes the Employment Depart-
ment's Unemployment Compensation
Trust Fund $6,390.70 for three out-
standing judgments (also known as

warrants) dating from September 1992+

o June 1895,

8) Since the dismissal of his bank-
rupicy case and at the time of hearing,
Respondent's obligations to the IRS,
Oregon Department of Revenue, Ore-
gon Employment Department, SAIF
Corporation, and other creditors ex-
ceed $100,000.

9) Between February 1994 and
February 1985, Respondent did the
payroll on only one farm labor contract.
His workers were paid directly by the
farmers on all other contracts.

10) Some of Respondent's debts
accrued before he was licensed in
February 1994, After he was licensed
in February 1994, Respondent contin-
ued to amass federal and state income
tax, unemployment compensation tax,
various other business relaied taxes,
fees, and assessments. Respondent
purchased a video store and relied on
his wife to handle the finances for both
the video and farm labor businesses.
His wife was responsible for tax related
payments and the payrol. Respon-
dent knew that the various taxes were
not being paid, but did not know that
interest and penalties were accruing.
Some of the money he made from
fam labor contracts was used for
video store expenses. Based on ad-
vice from the IRS, Respondent filed a
Chapter 13 bankruptcy petition in June

N Question #21 inquires, "Are there any judgments or administrative orders

of record against you? If yes is answered 1o . . . question 21, attach details."
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1994. He cannot read or write and
was dependent on his wife to handle
business related matters, including the
payment agreements made during and
after the bankruptcy proceedings were
voluntarily dismissed. Respondent
blames, in par, the seasonal nature of
farm labor work and the unpredictabil-
ity of the weather for his inability to
keep up payments on his judgments.
Respondent's werk experience is im-
ited to farm labor and without a farm
labor license he foresees an inability to
pay his current chligations.

11) Prior to receiving his license,
Respondent passed the farm labor
contractor examination administered
by the Agency's ficensing unit. He took
the exam in Spanish and was assisted
by his wife.

ULTIMATE FINDINGS OF FACT

1) During times material herein,
Respondent was a farm labor contrac-
tor licensed by the Bureau of Labor
and Industries between February 9,
1994, and February 28, 1895,

2) At material times herein, Re-
spondent failed to pay $94,240.38 in
taxes to the Internal Revenue Service.

3) At material times herein, Re-
spondent failed to pay $21,921.22 in
taxes to the Oregon Department of
Revenue.

4) At material times herein, Re-
spondent failed to pay $6,390.70 on
three judgments to the Oregon Em-
ployment Department for unpaid em-
ploymenttaxes.

5) At material times herein, Re-
spondent failed to pay $19,334.90 to
SAIF Corporation for workers' com-
pensation insurance taxes and fees.

6) At material times herein, Re-
spondent entered into both a Chapter
13 bankruptcy plan and a post-
bankruptcy petition plan with the Ore-
gon Employment Department to satisfy
the amounts he owed to various gov-
emmental agencies and failed to make
the payments required under each
plan.

CONCLUSIONS OF LAW

1)} The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and of the person
herein. ORS 658.405 to 658.485.

2) ORS 658.445 provides that the
Commissioner of the Bureau of Labor
and Industries "may revoke, suspend
or refuse to renew a license to actas a
fabor confractor upon the commis-
sioner's own motion or upon complaint
by any individual, if '

ek ok kR

"(3) The licensee's character,
reliability or competence makes
the ficensee unfit to act as a farm
labor contractor.”

OAR 839-15-145(1) provides, in part:

"The character, competence and
reliability contemplated by ORS
658.405 to 658.475 and these
rules includes, but is not limited to,
consideration of:

LE 2 B &5

"(d) Whether a person has un-
satisfied judgments ***. "

OAR 839-15-520(2) provides:

“[wlhen the applicant for a license
or a licensee demonstrates that
the applicant's or licensee's char-
acter, reliability or competence
makes the applicant or licensee
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unfit to act as a Fam or Forest La-
bor Contractor, the Commissioner
shall propose that the license ap-
plication be denied or license of
the licensee [not be renewed.]"

OAR 839-15-520(3)(d) provides, in

part:
"[failure to comply with federal,
state or local laws or ordinances
relating to the payment of wages,
income taxes, social security
taxes, unemployment compensa-
tion tax or any tax, fee or assess-
ment of any sort" demonstrates
that the "applicant's or licensee's
character, reliabifity or competence
make the applicant or licensee un-
fit to act as a Farm or Forest Labor
Contractor."

Respondent's unsatisfied judgments
involving the failure to pay unemploy-
ment compensation tax, federal and
state income taxes, and other taxes,
fees, and assessments in compliance
with state and federal law demonstrate
Respondent's unfitness to act as a
farm labor contractor. Under the facts
and circumstances of this record, and
according to the applicable law in this
matter, the Commissioner of the Bu-
reau of Labor and Industries has the
authorily to refuse to renew and may
deny a license to Respondent to act as
a famm labor contractor.

OPINION

The Agency proposed to refuse fo
renew Respondent's faim labor con-
tractor license based on Respondent's
failure to comply with federal and state
laws related to the payment of income
taxes, unemployment compensation
taxes and cther taxes, fees, and as-
sessments, which demonstrate that

Respondent's character, competence,
or refiability make him unfitto act as a

federal faw. He also admits that the |
amount he owes various state and fed- |
eral agencies exceeds $100,000 and |
that his sporadic attempts to make
payments have failed. Though hisde-
meanor at hearing was penitent, Re- -
spondent failed to convince this Forum
that he has the character, compe- .

tence, or reliability to act as a fam la-

bor contractor. Respondent asks the
Forum to take into account his lack of

education, his reliance on his wife to
operate the financial arm of his busi-
ness, and the seasonal nature of his
work, which renders him unable to
make payments on the multiple judg-
ments. In fight of the ongoing and con-
siderable debt Respondent owes as a
result of his failure to comply with state
and federal law, those factors tend fo
enhance rather than negate the risk he
poses to potential farm workers should
his license be renewed. It is incum-
bent upon farm labor contractors to
meet their financial obligations, particu-
larly those imposed by law. The pur-
pose of the farm labor contracting
statutes — to protect the workers — is
frustrated where contractors fail to
meet their statutory obligation to pay
income and unemployment compen-
sation taxes. By failing to meet his tax
obfigations and allowing the debts to
accrue over time resulting in substan-
tial judgments, Respondent seriously
jeopardizes his ability to meet a fam
labor payroll. That Respondent in-
vested some of his farm labor contract-
ing eamings in a video store enterprise
and reportedly grossed over $90,000

" in the year prior to June 1984 suggest§
*that his difficulty in meeting his tax obli-

gations has litte to do with the sea-
sonal nature of his business, the

‘predictabilty of the weather, or Re-

spondent's education level. Estabiish-
ing the ability to comply with state and
federal Jaws relating to the payment of
wages and taxes is elemental in farm
labor contractor licensing and Respon-
dent has demonstrated that he cannot
be depended on to meet the financial
obligations imposed on him by law.

This Forum has consistently held
that where the licensee demonstrates
that -his or her character, reliability, or
competence makes the licensee unfit
fo act as a fam fabor contractor, the
Commissioner may refuse fo renew
the license. In the Matter of Jose Li-
nan, 13 BOLI 24 (1994); In the Matter
of Alejandro Lumbreras, 12 BOL1 117
(1993); In the Matter of John Malion,
12 BOLI 92 (1993); In the Matter of
Clara Perez, 11 BOLI 181 (1993); In
the Matter of Efrain Corona, 11 BOLI
44 (1992). Respondent has produced
no evidence that he is fit to act as a
farm labor contractor. The Forum finds
that the great weight of the evidence
on the record shows that Respondent
does not have the necessary charac-
ter, competence, or reliability to act as
a farm labor contractor and the order
below is an appropriate disposition of
Respondents application for renewal
of his license.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.405 to 658.503, the
Commissioner of the Bureau of Labor
and Industries hereby denies TOMAS
0. BENITEZ, dba Tomas Benitez
Farm Labor Confractor, a license to act
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as a fam labor contractor, effective on
the date of the Final Order. TOMAS
©. BENITEZ is prevented from reap-
plying for a license for three years from
the date of denial, in accordance with
ORS 658.415(1)(c) and OAR 839-15-
140(3) and 839-15-520(4).

In the Matter of
DANNY R. JONES,
dba J. J. J. Security & Patrol,
Respondent.

Case Number 10-96
Final Order of the Commissioner
Jack Roberts
Issued March 14, 1996.

SYNOPSIS

Where Respondent submitted an
answer to the Order of Determination
and requested a hearing, but failed to
appear at the hearing, the Commis-
sioner found Respondent in default
The Agency made a prima facie case
supporting the Agency's Order of De-
fermination on the record that Respon-
dent wilifully failed to pay Claimant all
wages due upon termination, violating
ORS 652.140(1) and OAR 839-20-030
(overtime wages). The Commissioner
ordered Respondent to pay the wages
due plus civii penaity wages. ORS
652.140(1); 652.150;  652.360;
653.261(1); OAR 838-20-030(1).
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The above-entitled contested case
came on regularly for hearing before
Linda A. Lohr, designated as Adminis-
trative Law Judge (ALJ) by Jack Rob-
erts, Commissioner of the Bureay of
Labor and Industries for the State of
Oregon. The hearing was held on De-
cember 12, 1895, in Room 1004 of the
Portland State Office Building, 800 NE
Oregon Street, Poriland, Oregon.

The Bureau of Labor and Industries
(the Agency) was represented by Alan
McCuliough, an employee of the
Agency. Tory J. Schroeder (Claimant)
was present throughout the hearing.
Danny R. Jones (Respondent), after
being duly notified of the time and
place of this hearing, failed to appear in
person or through a representative.

The Agency called as witnesses
Tory J. Schroeder, Claimant; Irene Ra-
gan, former Respondent employee;
James Orchard, former Respondent
employee; and Margaret Trotman,
Compliance Specialist, Bureau of La-
bor and Industries.

Having fully considered the entire
record in this matter, I, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL
1) On August 7, 1995, Claimant
fled a wage claim with the Agency in
which he alleged that he had been em-
ployed by Respondent and that

Respondent had failed to pay wages -

eamed and due to him.

2) At the same time he filed the
wage claim, Claimant assigned to the -
Commissioner of the Bureau of Labor
and industries, in trust for Claimant, all

wages due from Respondent.

3) On September 11, 1995, the |
Commissioner of the Bureau of Labor
and Industries served on Respondent

an Order of Determination based upon
the wage claim filed by Claimant and

the Agency's investigation. The Order -
of Determination found that Respon- .
dent owed a total of $1,079.38 in
wages and $1,117 in civi penalty

wages. The Order of Determination

required that, within 20 days, Respon- |
dent either pay these sums in trustto
the Agency, or request an administra-
tive hearing and submit an answer fo

the charges.

4) On September 14, 1995, Re-
spondent filed what is presumed to be
an answer to the Order of Determina-
tion and requested a contested case -

hearing. The answer asserted:

"Tory Jason was on a salary, $300
every two weeks, $600 a month.
| Captain .
Jones required for {sic] a hearing. °
Thank you for your time in this °

Look at the check'

matter.”

- This Forum has presumed the allega- |
tions in the Order of Determination are

denied.

5) On October 5,
Agency sent the Hearings Unit a re-

quest for a hearing date. The Hear-
ings Unit issued a Notice of Hearing to |

L]

The Hearings Unit received only the answer to the charging document.
There were no aftachments or "check" to "look at" when the answer was for- .

warded to the Hearings Unit by the Agency.

1995, the |
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the Respondent, the Agency, and the
Claimant indicaling the time and place
of the hearing. Together with the No-
tice of Hearing, the Forum sent a docu-
ment entiled "Notice of Contested
Case Rights and Procedures” contain-
ing the information required by ORS
183.413, and a copy of the Forum's
contested case hearing rules, OAR
838-50-000 to 839-50-420.

6) On November 27, 1995, the
Agency moved for an order excluding
frearms and other dangerous weap-
ons from the hearings room and adja-
cent Bureau of Labor and Industries
offices. The ALJ found that, as a mat-
ter of law, no person, other than a
swom officer of the law, is permitted to
possess a firearm or any dangerous
weapon while in or on a public building,
including the entire state office building
and adjacent parking lot, and issued a
ruling to that effect on November 29,
1995.

7} On November 30, 1995, the fo-
rum received the Agency's request for
a discovery order pursuant to OAR
839-50-200 encompassing items re-
quested by the Agency from Respon-
dent on November 16 and 17, 1895,
but not received. On November 30,
1995, the ALJ issued by FAX and by
first class mail a discovery order for the
requested items and a discovery order
requiring both participants fo submit a
summary of the case pursuant to OAR
839-50-200 and 839-50-210. The
Agency submitted a timely summary.
The discovery orders were directed to
Respondent at 9945 SE Oak Street,
Suite 106, Porland, Oregon
97216-2341 and 5229 N Cecilia Street,
Portland, Oregon 97203. Respondent

did not produce the requested
documents nor did he file a summary.

8) Atthe time and place set forth in
the Notice of Hearing for this matter,
the Respondent did not appear or con-
tact the Agency or the Hearings Unit.
Pursuant to OAR 838-50-330(2), the
ALJ allowed Respondent 30 minutes
to appear at the hearing. At the end of
that time, Respondent had still not ap-
peared or contacted the Agency or the
Hearings Unit. The ALJ then found Re-
spondent in default as to the Order of
Determination, pursuant to QAR
839-50-330(2), for failure to attend the
hearing, and proceeded with the
hearing.

9) Pursuant to ORS 183.415(7),
the ALJ explained the issues involved
in the hearing, the matters to be
proved or disproved, and the proce-
dures goveming the conduct of the
hearing.

10) On February 7, 1996, the ALJ
issued a Proposed Order in this mat-
ter. Included in the Proposed Order
was an Exceptions Notice that allowed
ten (10} days for filing exceptions. The
Hearings Unit recelved no exceptions.

FINDINGS OF FACT —~ THE MERITS

1) During times material herein,
the Respondent, a person, did busi-
ness as J.J.J. Security & Patrol, a per-
sonal services business located in
Porfland, Oregon. He employed one
or more persons in the State of
Oregon.

2) From on or about May 23,
1995, to on or about June 25, 1995,
Respondent employed Claimant as a
security guard. Respondent furnished
the equipment and the uniform Claim-
ant used on the job. Respondent
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detailed and controlled how Claimant
was to perform his duties. Claimant
went through a short period of training
to leam the patrol sites and how to
make out shift reports. He generafly
worked a six hour shift six days per
week, including weekends, but, on oc-
casion, his shifts extended to between
11 and 14 hours. During his employ-
ment, he either patrolled the sites with

coworker Ragan or co-worker
Orchard.
3) Respondent and Claimant

agreed orally that Claimant's starting
pay was $5.00 an hour. Respondent
and Claimant also agreed orally that
when Claimant achieved the rank of
sergeant, which occurred on May 28,
1995, he was fo receive $5.50 an hour.
Claimant was required by Respondent
to sign a staterent which read:

"J.J.J. Security and Patrol does not
pay overtime for work on holidays.
Al regular time, holidays and
weekends, is paid at regular rates.

| do, hereby, agree to work the
holiday or weekend at regular pay.
| do not expect overtime rates."

4) Claimants first and only pay-
check from Respondent was for
$220.37 and dated June 12, 1995
The check did not clear the bank after
Claimanf's several attempts to cash it
and Respondent refused to recom-
pense Claimant for the wage period
covered in the check. After Claimant
was terminated on June 25, 1995, he
was advised by Respondent that he

would receive no paycheck until the
uniform issued .by Respondent to
Claimant was retumed to Respondent.
Claimant had the uniform cleaned and

pressed and tumed it over to Agency

Compliance Specialist Trotman. Prior

to receiving the uniform from Claimant, -

Trotman sent Respondent a "Notice of
Wage Claim" and advised Respondent
that;

“TORY SCHROEDER iNDI-
CATES HE WILL BRING TO THE
BUREAU YOUR JACKET &
SHIRT CLEANED. UPON RE-
CEIPT, THE BUREAU WwiLL
FORWARD THE UNIFORM TO
YOUu."

Respondent retumed the letter to Trot-
man with a handwritten note stating:
“No uniform, no check." The note was
dated August 10, 1995, and signed
"Captain Jones." On August 16, 1995,
Trotman sent Respondent the uniform
by certified mail and requested that he
remit the wages owed Claimant. Re-
spondent did not remit to the Agency
any of the wages owed to Claimant,
To date, Claimant has not been paid
any wages eamed, by check or other-
wise, since the date of his hire.

9) Claimants records and testi-
mony show the foliowing information,
which is accepted as fact: he worked
191.5 total hours; of the total hours, 9.5
were hours worked in excess of forty
hours per week. He eamed
$1,064.38" in wages (30 hours x $5.00
= $150; 152 hours x $5.50 = $836; 9.5

-

The Agency originally calculated Claimant's earnings based on $5.50 per

hour for all hours worked. As a result, the charging document alleged that
$1,079.38 was due. The Agency's Wage Transcription and Computation
Sheet, an exhibit, which was computed after the charging document issued, re-
flects Claimant's actual earnings based on both rates he received while em-

ployed by Respondent.

The Forum amended the charging document to
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hours X $8.25 (overime rate) =
$78.38). Claimant was paid nothing;
the balance of eamed, unpaid, due
and owing wages equals $1,064.38.

6) Civil penalty wages, computed
in accordance with Agency policy, are
as follows: $1,064.38 (the total wages
eamed) divided by 29 (the number of
days worked during the claim period)
equals $36.70 (the average daily ratfa
of pay). This figure of $38.70 is multi-
plied by 30 (the number of days for
which civil penalty wages continued to
accrue) for a fotal of $1,101.08,
rounded to $1,101" pursuant to Agency
policy.

7) Respondent did not allege in his
answer an affimative defense of finan-
cial inability to pay the wages due at
the time they accrued nor did he pro-
vide any such evidence for the record.

8) The testimony of Claimant, in
general, was found to be credible. He
had the facts readily at his command
and his statements were supported by
other credible testimony and documen-
tary records. There is no reason to de-
termine the testimony of Claimant to be
anything except reliable and credible.

9) The testimeny of the other wit-
nesses was credible. The ALJ ob-
served the demeanor of each witness
and found each to be believable.

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
Respondent was a person who em-

ployed one or more persons in the
State of Oregon.

2) Respondent employed Claim-
ant as a security guard from May 23 to
June 25, 1995.

3) During the wage claim period,
Respondent and Claimant had an oral
agreement whereby Claimant's rate of
pay was $5.00 per hour until May 28,
1995, when he achieved the rank of
sergeant and a pay increase to $5.50
per hour.

4) Claimants last day worked was
June 25, 1995, the same day Respon-
dent terminated Claimant's ‘employ-
ment.

5) Claimant worked 191.5 hours,
of which 182 were straight time hours
(i.e., hours worked up to and including
40 hours per week) and 9.5 hours
were overtime hours (ie., hours
worked in excess of 40 hours per
week), He worked 29 days.

6) Claimant eamed $1,064.38 in
wages. Respondent has not paid
Claimant the wages owed and more
than 30 days have elapsed from the
due date of those wages.

7) Civil penalty wages, computed
pursuant to ORS 652.150 and agency
policy, equal $1,101 (Claimant's aver-
age daily rate, $36.70, continuing for
30 days).

8) Respondent made no showing
that he was financially unable to pay

form to the evidence, QAR 839-50-140(2)(c).

* eone The Agency's original calculation of the civil penalty wages was bas_ed
on the original calculation of Claimant's earnings of $1,079.38. The charging
document alleged that $1,117 in civil penality wages were due, rather tr}an the
$1,101 that the Agency recomputed based on Claimant's actual eamings qf
$1,064.38. The Forum amended the charging document to conform to the evi-

dence. OAR 839-50-140(2)(c).
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Claimants wages at the time they
accrued.

CONCLUSIONS OF LAW
1) During all imes material herein,

Respondent was an employer and

Claimant was an employee subiject to
. the provisions of ORS 652110 to
652.200 and 652.310 to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondent herein. ORS 652.310 to
652.405.

3) ORS 652.140 provides:

~"(1) Whenever an employer
discharges an employee, or where
such employment is terminated by
mutua! agreement, all wages
eamed and unpaid at the time of
such discharge shall become due
and payable immediately."

Heddkhwn

"(3) For the purpose of this
section, if employment termination
occurs on a Saturday, Sunday or
holiday, payment of wages is
made 'immediately' if made no
later than the end of the first busi-
ness day after the employment ter-
mination ** *"

Respondent violated ORS 652.140(1)
by failing to pay Claimant all wages
eamed and unpaid no later than Mon-
day, June 26, 1995, which was the first
business day after Claimant's empioy-
ment was terminated.

4) ORS 653.261(1) provides:

"The commissioner may issue
rules prescribing such minimum

conditions of employment, exclud-
ing minimum wages, in any occu-
pation as may be necessary for
the preservation of the health of
employees. Such rules may in-
clude, but are not limited to, mini-
mum meal

work, but not less than eight hours
per day or 40 hours per week:
however, after 40 hours of work in
one week overtime may be paid,
but in no case at a rate higher than
one and one-half times the regular
rate of pay of such employees
when computed without benefit of
commissions, overrides, spiffs and
similar benefits.”
OAR 839-20-030(1) provides in part:

"[AJll work performed in excess of
40 hours per week must be paid
for at the rate of not less than one
and one-half times the regular rate
of pay when computed without
benefit of commissions, overrides,
spiffs, bonuses, tips or similar
benefits pursuant to ORS
653.261(1)."

ORS 652.360 provides in part:
“No employer may by special con-
tract or any other means exempt
the employer from any provision of
or liability or penalty imposed by
ORS 652.310 to 652405 or by

any statute relating to the payment
of wages ***"

Respondent was obligated by law to
pay Claimant one and one-half times

his regular hourly rate of $5.50", in this
case, $8.25, for all hours worked in

*

The Wage Transcription and Computation Sheet prepared by Agency

Compliance Specialist Trotman establishes that all of the overtime hours ac-
crued after Claimant's wage rate increased to $5.50 per hour on May 28, 1995,

periods and rest,
periods, and maximum hours of

excess of 40 hours in a week. Respon-
dent failed to do so. The agreement
between Respondent and Claimant to
waive overfime pay is void as a matter
of law.

5) ORS 652.150 provides:

"If an employer wilifully fails to pay
any wages or compensation of
any employee whose employment
ceases, as provided in ORS
652.140 and 652.145, then, as a
penalty for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same rate
until paid or until action therefor is
commenced; provided, that in no
case shall such wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued.”

Respondent is liable for a civil penaity
under ORS 652.150 for willfully failing
to pay all wages or compensation to
Claimant when due as provided in
ORS 652.140.

6) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondent to pay Claimant his
eamed, unpaid, due and payable
wages and the civil penally wages,
plus interest on both sums until paid.
ORS 652.332.
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OPINION
Respondent's Default

Respondent filed an answer and a
request for hearing, but failed to ap-
pear at the hearing and was found to
be in default. OAR 839-50-330(1)(b).
in a default situation, the Forum's task
is to determine if a prima facie case
supporting the Agency's Order of De-
tenmination has been made on the re-
cord. ORS 183.415(5) and (6), OAR
839-50-330(2); In the Matter of S.B.1,
Inc., 12 BOLI 102 (1993); In the Matter
of Mark Vetter, 11 BOLI 25 {1992).

Where a Respondent submits an
answer to a charging document, the
Forum may admit the answer infto evi-
dence during a hearing and may con-
sider the answers contents when
making findings of fact. In the Matter
Tom's TV & VCR Repair, 12 BOU 110
(1993); In the Matter of Sealing Tech-
nology, Inc, 11 BOLl 241 (1993).
However, where the answer contains
only unswom and unsubstantiated as-
sertions, those assertions are over-

" come wherever they are controverted

by credible evidence on the record.
Tom's TV, supra; Sealing Technology,
supra.

The Agency established a prima
facie case. A preponderance of credi-
ble evidence on the whole record
showed Respondent employed Claim-
ant during the period of the wage claim
and wilfully failed to pay him all the
wages, eamed and payable, when
due. Credible, persuasive evidence
established that Respondent owes
Claimant $2,165.38. Respondent's ap-
parent attempt to exempt himself from
the provisions of ORS 653.261 by re-
quiring Claimant to sign an overtime
waiver fails. Respondent cannot avoid
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the mandate to pay overtime wages by
entering into an agreement with an
employee, nor can an employee, on
his own behalf, waive the employer's
statutory duty to pay overime. In the
Matter of John Owen, 5 BOL 121
(1986). Respondent’s only articulated
defense was an unswom and unsub-
stantiated assertion in his answer that
Claimant was paid on a salary basis
and that does nothing to controvert or

overcome the credible evidence in the

record.
Penalty Wages

An award of penalty wages tums
on the issue of willfulness. Wilifulness
does not imply or require blame, mal-
ice, wrong, perversion or moral delin-
quency, but only requires that that
which is done or omitted is intentionally
done with knowledge of what is being
done and that the actor or omittor be a
free agent. Sabin v. Willamette West-
em Corp., 279 Or 1083, 557 P2d 1344
(1976); State ex rel Nilsen v. Johnson
el ux, 233 Or 103, 377 P2d 331
(1962). Respondent, as an employer,
has a duty fo know the amount of
wages due his employees. /n the Mat-
ter of Handy Andy Towing, Inc. 12
BOUI 284 (1994); In the Matter of Jack
Coke, 3 BOLI 238 (1983); McGinnis v.
Keen, 189 Or 445, 221 P2d 907
(1950). The evidence established that
Respondent knew he had paid Claim-
ant nothing at the time Claimant was
terminated and that he acted voluntar-
ily and as a free agent. Accordingly,
Respondent must be deemed to have
acted willfully. Respondent did not al-
lege or present any evidence in sup-
port of any affirmative defense of
financial inability to pay when the
wages came due and is therefore

liable for civil penalty wages under
ORS 652.150.

Pursuant fo Agency policy, civil
penalty wages due under ORS
652.150 are rounded to the nearest
doliar. In the Matter of Waylon & Wi
lies, Inc., 7 BOLI 68 (1988). In this

case, civil penalty wages amount to ° o

$1,101.
ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-

sioner of the Bureau of Labor and

Industries hereby orders DANNY R.
JONES, dba J.J.J. Security & Patrol, to
deliver to the Business Office of the
Bureau of Labor and Industries, 800
NE Oregon Sireet, Portland, Oregoen
97232-2109, the following:

(1) A certified check payable to the
Bureau of Labor and Industies IN
TRUST FOR TORY J. SCHROEDER
in the amount of TWO THOUSAND
ONE HUNDRED AND SIXTY FIVE
DOLLARS AND THIRTY EIGHT
CENTS ($2,165.38), representing
$1,064.38 in gross eamed, unpaid,
due, and payable wages and $1,101 in
penalty wages, less appropriate lawful
deductions; PLUS

(2) Interest at the rate of nine per-
cent per year on the sum of $1,064.38
from June 26, 1995, until paid; PLUS

(3) Interest at the rate of nine per-

cent per year on the sum of $1,101
from July 26, 1995, until paid.

[n the Matter of
INDUSTRIAL CARBIDE
TOOLING, INC.,
Respondent.

Case Number 55-95
Final Order of the Commissioner
Jack Roberts
Issued March 20, 1996.

SYNOPSIS

Compiainant was not tenminated
because of his opposition to health or
safety hazards or because of his com-
plaint to OR-OSHA where the em-
ployer made the decision to terminate
Complainant in advance of any knowl-
edge that such a complaint had been
fled. ORS 654.005, 654.062, OAR
839-06-005, 839-06-020, 839-06-025.

The above-entifled contested case
came on regularly for hearing before
Judith A. Bracanovich, designated as
Administrative Law Judge by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries for the State of
Oregon. The hearing was held on
September 18, 1995 and December
20-21, 1995, in the Conference Room
of Suite 220, State Office Building, 365
E 7th, Eugene, Oregon; on January 2,
1996, by telephone; and on January
12, 1996, in the Conference Room of
the Bureau of Labor and Industries Of-
fice at 3865 Wolverine St., Bidg. E-1,
Salem, Oregon.

The Bureau of Labor and Industries
(Agency) was represented by Linda
Lohr, an employce of the Agency.
Terence Glass (Complainant) was
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present throughout the September and
December portions of the hearing, and
was not represented by counsel.

Industrial Carbide Tooling, Inc. (Re-
spondent) was represented by E. Jay
Peny, Attomey at Law, on September
18, 1985. Due to a conflict of interest,
Mr. Perry withdrew as counsel of re-
cord on that date. Janice Goldberg,
Attorney at Law, represented Respon-
dent at all subsequent proceedings.
George Benson was present through-
out the Septernber and December por-
tions of the hearing as Respondent's
representative.

The Agency called the following
witnesses (in alphabetical order):
George Benson, president and sole
shareholder of Respondent, Gillian
Glass, wife of Complainant; Terence
Glass, Complainant, and Bemadette
Yap-Sam, Senior Investigator, Civil
Rights Division, Bureau of Labor and
industries.

Respondent called the following
witnesses (in alphabetical order):
Aaron Benson, employee of Respon-
dent and son of George Benson; Ben-
jamin Benson, employee of Respon-
dent and son of George Benson;
George Benson, president and sole
sharehoider of Respondent; Lynn Mar-
cus, legal assistant to E. Jay Permy;
Carl Miller, employee of Respondent;
E. Jay Pemy, iniial attomey for Re-
spondent in this proceeding, and
James White, employee of Respon-
dent.

Having fully considered the entire
record in this matter, |, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Merits), Ulfimate Findings
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FINDINGS OF FACT -

- PROCEDURAL

1) On July 14, 1994, Complainant

“filed "a verified complaint with the

--Agency alleging that he was the victim
of the unlawful employment practice of
Respondent. He claimed that Respon-
dent discriminated against him be-
cause of Complainants opposition to
health and safety hazards in the work-
place, in that, on July 7, 1994, Respon-

dent terminated him.

2) The Agency found substantial
evidence of the alleged unfawful em-
ployment practice of Respondent in
violation of ORS 654.062(5)(a).

3) On June 15, 1995, the Agency
prepared and duly served on Respon-
dent Specific Charges, alleging that
Respondent had committed an unlaw-
ful employment practice in that Re-
spondent terminated Complainants
employment because of Complainants
opposition to health and safety haz-
ards in the workplace. The Agency al-
leged that Respondents action
violated ORS 654.062(5)(a).

4) With the Specific Charges, the
Agency served on Respondent the fol-
lowing: a) a Nofice of Hearing setfing
forth the time and place of the hearing
in this matter; b) a Notice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183.413; ¢) a complete copy of the
Agency's administrative rules regard-
ing the contested case process; and d)
a separafe copy of the specific admin-
istrative rule regarding responsive
pleadings. )
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5) On June 22, 1995 Respon-
dent's attomey requested a postpone-
ment of the hearing. On July 6, 1995,
the forum granted the request pursu-
ant to OAR 839-50-150(5)(c). The Ad-
‘ministrative Law Judge issued an
amended Notice of Hearing setting the
hearing for September 19, 1995,

_ 6) On July 6, 1995, Respondent
timely filed its answer.

_ 7) On August 22, 1995, the Ad-
ministrative Law Judge notified the par-
ficipants that due to docketing
constraints, it was necessary to re-
schedule the hearing to commence on
September 18, 1995, one day earlier
than scheduled, and to change the Ad-
ministrative Law Judge assigned to
hear the case. The Agency and Re-
spondent agreed fo commence the
hearing on September 18, 1995, and
on August 24, 1995, the Administrative
Law Judge issued an amended Notice
of Hearing and Notice of Change of
Administrative Law Judge to the
participants,

8) Pursuant to OAR 839-50-210
and the order of the Administrative
Law Judge, the Agency and Respon-
dent each timely filed a Summary of
the Case.

8) A pre-hearing conference was
held on September 18, 1995, at which
time the Agency and Respondent
stipulated to facts which were admitted
by the pleadings, as identified in the
Agency's Case Summary. Those
facts were admitted into the record by
the Administrative Law Judge at the
beginning of the hearing.

10) At the start of the hearing, the
attomey for Respondent stated that he
had read the Notice of Contested Case
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Rights and Procedures and had no
questions about it

11) Pursuant to ORS 183.415(7),
the Agency and Respondent were
orally advised by the Administrative
Law Judge of the issues to be ad-
dressed, the matters to be proved, and
the procedures goveming the conduct
of the hearing.

12) Following the noon recess of
the hearing on September 18, 1995,
Perry informed the forum and the
Agency he had determined during the
moming's proceeding that his testi-
mony would be necessary in this mat-
ter, and requested leave to withdraw
as counsel of record. The request was
granted and the hearing recessed in
order for Respondent to obtain a new
attomey.

13) On October 2, 1995, Janice
Goldberg, Attomey at Law, notified the
forum that she had been retained to
represent Respondent in this matter.
During a conference call on the same
date, the forum and participants
agreed to reconvene the hearing on
December 20, 1985.

14) On QOctober 3, 1995, the forum
issued a Notice of Continuation of
Hearing, and ordered that a copy of
the tape recording of the proceedings
on September 18, 18985, be provided
to Ms. Goidberg, and that a transcrip-

tion of the tape recording be prepared

and provided to both participants.

16) A copy of the tape recording of
proceedings on September 18, 1995,
was provided to Ms. Goldberg, and a
transcription of that tape recording was
provided to both participants prior to
the resumption of the hearing on De-
cember 20, 1995,

16) The hearing was reconvened
on December 20, 1995. At the end of
the day on December 21, 1995, rebut-
tal withesses were unavailable. By
agreement, the hearing was continued
until January 2, 1996.

17) On January 2, 1996, the hear-
ing was reconvened by telephone to
take the testimony of two rebuttal wit-
nesses. By agreement, the hearing
was continued until January 12, 1986.
On January 3, 1996, the forum issued
a Notice of Continuation of Hearing un-
til that date.

18) On January 12, 1996, the hear-
ing was reconvened and concluded.

19) The Proposed Order, which in-
cluded an Excepfions Notice, was is-
sued on February 12, 1996. On
February 16, 1996, the Agency re-
quested an extension of time to March
13, 1996, within which to file excep-
tions. The request was granted on
February 22, 1996. Exceptions were
required to be filed by March 13, 1986.
On March 13, 1996, the Agency noti-
fied the forum that no exceptions
would be filed. No Exceptions were re-
ceived by the Hearings Unit.

FINDINGS OF FACT - THE MERITS

1) Atall times material herein, Re-
spondent Industrial Carbide Tooling,
Inc., an Oregon corporation, operated
a machine tooling faciiity in Eugene,
Oregon, utilizing the personal services
of one or more employees.

2) At all times material, George
Benson was the president and sole
shareholder of Respondent.

3) Aaron Benson and Benjamin
Benson, sons of George Benson, were
employed at Respondent.
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4) Absent exigent circumstances,
George Benson was the only person
at Respondent with the authority to hire
and fire.

5) Complainant was employed by
Respondent as a machinist between
May 1990 and July 7, 1994.

6) Complainant was expected to
work 40 hours per week. His sched-
uled hours were from 7 am. to 3:30
p.m., with 30 minutes for lunch.

7) Six employees, including Com-
plainant, were paid on an hourly basis.
These employees were required to
punch in and out on a time clock.
They were paid from the hours re-
corded on the time cards. After 1990,
the time cards were collected by
George Benson every two weeks.
The employees were paid every two
weeks.

8) During times material, Respon-
dent used the payroll services of Ad-
vanced Data Processing (ADP).

. 9) Pursuant to Respondents pol
icy, employees were required to inform
George Benson (or, in his absence,
Ron Kloida) ahead of time for known
absences, to call in for an unexpected
absence or tardiness, and fo inform
Benson before leaving work early.

10) Under the impression the infor-
mation would be conveyed to George
Benson, employees often informed
Ron Kloida or one of George Benson's
sons of their comings and goings if
George Benson was unavailable.

11) George Benson monitored ab-
sences biweekly when he reviewed
the time cards. He malched the infor-
mation he or Ron Kloida had been told
by the employees with their time cards.

12) When an employee failed to

clock in or out, Benson would ask him
when he came or left: Benson would
accept the time given him by the em-
ployee. if an employee failed to call in
or came late, Benson would some-
times say something to the employee,
so_metimes not. Benson wouid not
write up the employee, but would
sometimes make a note of the incident
and drop it in the employee's file. Ben-
son did not review the notes with the
subject employee.

13) George Benson is perceived
by his employees as a fair employer,
with an easy going manner and a leni-
ent management style.

14} George Benson finds it difficult
to talk with employees about personal-
ity issues, to discipiine employees, or
to terminate employees, and will avoid
doing so if he can. His approach with
unsatisfactory employees is generally
to wait for them to leave employment
voluntarily.

_ 15) Complainant sustained a cut to
his finger on or about July 6, 1992.

16) The finger injury did not heal
properly. Complainant was given a
prescription for a suifa compound,
Septra, in connection with his injury.

17) Between September and De-
cember 1992, Complainant exper-
enced an outbreak of a rash over his
entire body.

18) On January 26, 1993, a work-
ers' compensation claim filed by Com-
plainant in relation to the cut finger was
denied due to the untimely fling of the
claim and Complainant's failure to seek
medical treatment on a timely basis.

19) The rash outbreak seemed to
be related to an allergic reaction to the
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sulfa medication prescribed for the cut
finger, which medication was curtailed
in February 1993.

20) After the curtaiment of the
medication, the rash continued. In
April 1993, Complainant was referred
to the Contact Dermatitis Clinic at the
Oregon Health Sciences University
(OHSU) for a thorough evaluation of
his rash. Complainant was accepted
for evaluation in May 1993.

21) In April or May of 1993, Com-
plainant told George Benson of his
concemn that his rash might be caused
by something in the workplace and of
the possible evaluation at OHSU.
Complainant showed George Benson
the letter he received from OHSU con-
ceming his acceptance for evaluation.
Complainant was given penmission to
gather substances in the workplace to
be used in the evaluation and was pro-
vided with the MSDS sheets for the
chemicals.

22) Complainant was off work be-
tween June 29 and July 29, 1993, in
connection with the OHSU testing and
evaluation.

23) The testing performed at OHSU
included patch tests of substances
Compiainant worked with at Respon-
dent. These tests were negative.

24} In July 1993, Complainant filed
a workers' compensation claim based
upon the skin rash. On July 27, 1993,
the claim was denied as not work-
related or as the consequential condi-
tion of the claim previously denied.

25} On Juily 30, 1993, at Complain-
ant's request, Gillian Glass called the
Oregon Occupational Safety and
Health Division (OR-OSHA) to obtain
infoomation on testing procedures

available for air quality in connection
with carbide dust Following her call,
Gilian Glass informed Complainant
that she had been told that there were
two sides to OR-OSHA - the consult-
ant side for employers and the com- -
plaint side for employees — and that in
order for an OR-OSHA consultant to
be dispatched to an employer's prem-
ises {o check the air quality, the em-
ployer would have to make the
request.

26) In eary August 1993, Com-
plainant approached George Benson
with the information obtained from OR-
OSHA, and requested that Benson call
OR-OSHA fo request that a consultant
be sent to Respondent. Benson said
he would have somecne from his in-
surance company or SAIF come in.
On August 6, 1993, Complainant
called the consultant side of OR-OSHA
and informed them that his employer
was reluctant to take this approach.

27) In September 1993, Complain-
ant again filed a workers' compensa-
tion claim based upon the rash. On
September 27, 1993, the claim was
denied as not work-related or as the
consequential condition of the finger
claim previously denied.

28) In 1993, Complainant missed a
substantial amount of work due to his
rash. In the summer of 1993, Com-
plainant experienced an extremely se-
rious flare-up of the rash and was
unable to work for a period of time.
Carl Miller was hired in September
1993 to help fil in for Complainant's
absences.

29) Complainant worked in the ma-
chine shop. He worked alone in that
shop untit Carl Miller, also a machinist,
came o work for Respondent in
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September 1993. The machine shop
was located in the rear of the business,
separated from the adjacent saw and
cutter department by a wall with a door
for ingress and egress. The machine
shop had no windows and was ap-
proximately 40 feet by 20 feet in di-
mension. There was an extractor fan
in the shop. There was a door to the
outside in the rear wall of the machine
shop. This door was sometimes left
open and sometimes remained closed.

30) The saw and cutter department
was located between the office and the
machine shop. Most employees
worked in the saw and cutter depart-
ment.

31) Complainant complained about
his rash to George Benson and his co-
workers from late 1992 through his ter-
mination in mid-1994,

32) Complainant was viewed by
his coworkers as a constant com-
plainer with a negative attitude. In ad-
dition to complaints about his rash,
Complainant regularly complained to
co-workers about jobs in general, the
machinery in the shop, the way things
were done at Respondent, George
Benson, Complainant's personal life,
his doctors, and the inadequate social
system in the United States. The dete-
rioration in Complainants attitude to-
ward work and the rise in the number
and type of complaints occurred some-
where between six months and one
year before his termination. The nega-
tivity, in part, seemed to be linked to
the persistence and severity of the
rash and his frustration with the inability
to find its cause.

33) Co-workers were alienated
from Complainant due to his negative
atitude and constant complaining.

34) Complainant threatened to quit
on more than one occasion. On these
occasions, Complainant would pack
up his tools and leave the workplace.
He would retum a day or two later.

35) George Benson received fre-
quent requests from his sons fo termi-
nate Complainant. These requests
became a daily matter of discussion
over the last two to four weeks of Com-
plainant's employment.

36) On June 22, 1994, Complain-
ant filed a health and safety complaint
with OR-OSHA by telephone. He
compiained of poor ventilation and the
presence of carbide dust throughout
the shop, the absence of a wheel
dresser on the knife grinder, un-
guarded bench grinders, tripping haz-
ards, as well as the presence of
extension cords on the floor and hang-
ing from the ceiling. Complainant re-
quested that an inspection be
performed.

37) Complainant did not tell anyone
at the workplace that he had called
OR-OSHA to request an inspection.

38) On June 22, 1994, George
Benson reproved Complainant for tell-
ing an employee at a neighboring shop
where he could and could not park.
Furious, Complainant clocked out at
9:30 am. and left for the day without
informing anyone.

39) On June 24, 1994, Complain-
ant clocked out at 1:00 p.m. and ieft for
the day without advising anyone.

40) On June 27, 1994, Complain-
ant's wife received a threat in connec-
tion with the tesfimony she was to
provide in a fraud case the following
day. Complainant informed Ron Kloida
and left for the day at 1:57 p.m.
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41) Complainant accompanied his
wife to the fraud trial on June 28, 1994,
He did not go to work on that date.
Complainant had informed Ron Kloida
earfier of his impending absence on
this date.

42) George Benson made his deci-
sion to fire Complainant on June 28,
1994, He pulled Complainants time
card and copied it. To get advice on
the correct procedures for termination,
Benson first called his attomey, E. Jay
Perry. He leamed that Perry was on
vacation until after the July 4 holiday
weekend. Lynn Marcus, Penry's legal
assistant, took the following message
at 2:05 p.m. on June 28:

"Employee punched out & left
early yesterday — no word to any-
one, didn't show up today — hap-
pened last week also — needs to
know where he stands — since Jay
not here — he will try BOLI & if no
help — will call tomormow."

George Benson next made two calls to
the United States Department of Labor
for information on termination proce-
dures. He did not receive the informa-
ton he needed. At 214 p.m. and

. again at 3:46 p.m., Benson called the

Technical Assistance Unit of the Bu-
reau of Labor and Industries. At 2:30
p.m., Benson called ADP. Not satis-
fied with the responses he received,
Benson decided to wait untit Perry's re-
tum for advice before terminating
Complainant.

43) On June 30, 1884, Complain-
ant was one-half hour iate for work.
44) July 4, 1994, fell on a Monday.

45) On July 5, 1994, OR-OSHA in-
spected Respondent's premises. Ben-
son was informed that the inspection

was the result of an employee com-
plaint Complainant, George Benson,
Aaron Benson, B. Benson, Carl Miller,
and James White were all present at
the worksite on this date.

46) As the result of the inspection,
Respondent was cited by OR-OSHA
for violations totaling $180 in fines. Of
Complainants health or safety com-
plaints, one was substantiated (un-
guarded bench grinder).

47) Everyone at the workplace as-
sumed that it was Complainant who
was responsible for the OR-OSHA
complaint and inspection.

" 48) Aaron Benson made two com-
ments late on July 5, 1994, which con-
vinced Complainant that Aaron
Benson believed Complainant was re-
sponsible for the OR-OSHA inspection
and that Aaron Benson was upset
about it

49) On July 6, 1994, employees
were upset with Complainant for hav-
ing filed a complaint with OR-OSHA.
With few exceptions, the employees
gave Complainant the coid shoulder.
Silence pervaded the business on July
6, 1894.

50) George Benson was con-
cemed about the work atmosphere on
July 6, 1984,

51) Complainant came to work two
and one-haif hours late on July 7,
1984. He did not call in to say he
would be late. Complainant called the
Bureau of Labor and Industries before
coming to work on July 7, 1994,

52) George Benson called his at-
torney on July 7, 1884, and recounted
his long-standing difficulties with Com-
plainants attendance, the problems
with Complainant's constant



40 In the Matter of INDUSTRIAL CARBIDE TOOLING, ING.

complaining about Benson and the
company, and the impact of Complain-
ants aftitude on other employees.
Bgnson advised that he wanted to ter-
minate  Complainant  immediately.
Perry advised Benson to write a letter
of termination for Perry's review.

_ 53) Benson prepared the termina-
tion letter and faxed it to Perry’s office.
At 2:45 p.m., Perry reviewed the letter
and then called George Benson with
suggested comections.

54) Benson made the suggested
comections and retyped the letter,
Be_enson next called ADP in order to ob-
tain the commect amount for Complain-
ant's final paycheck.

_ 55) The final termination letter con-
tained the following text:

"The following is a recap of your
attendance for approxamately [sic]
the last two weeks.

"6-22-94 Clock in at 6:59 AM
Clock out at 9:33 AM

Left premises without advising
anyone that you were leaving.

"6-23-94 Clock in at 6:49 AM
Clock out at 3:30 PM

No indication of why you left
early previous day.

"6-24-94 Clock in at 6:56 AM
Clock out at 1:00 PM

Did not advise anyone your [sic]
leaving early

"6-27-94 Clock in at 6:52 AM
Clock out at 1:57 PM-
Did not advise anyone you

"6-29-94 Clock in at 6:49 AM
Clock out at 3:36 PM

No explanation for previous
days [sic] absence

"6-30-94 Entered time by h
7:30 AM Y hand at«

Clock out at 3:30 AM
"7-1-94 Clock in at 6:58 AM
Clock out at 3:29 PM
"7-5-84 Clock in at 6:53 AM
Clock out at 3:26 PM
"7-6-94 Clock in at 6:54 AM
Clock out at 3:29 PM

Reportedly sat on stool from
2:45 until you locked your tool
box and clocked out.
"7-7-94 Clock in at 9:35 AM
"Ygur negative & Disruptive [sic)
attitude and abcences [sic] leaves
me no altematve but to
[sic] you as of this

date. 7-7-94"
56) At the end of his shift on July 7,

1_99-4, when Complainant went to the
time clock to punch out, his time card
was not there. Complainant went to
find George Benson to see if he had it.
Bengon then gave Complainant the
termination letter, While reviewing the
letter, Complainant reminded Benson
that Complainant had told Ron Kloida
about the absence for the court case.
Tr]at error did not change Benson's
mind about terminating Complainant.

57) _Geonge Benson terminated
Comp!a!nant on July 7, 18994, due fo
Complainants attendance and nega-
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remaining weeks between January 17
and July 2, 1994, Complainant worked
40 or more hours in a week during nine
weeks and fewer than 40 hours during
10 weeks. Excluding the last partial
week worked by Complainant before
his termination, during his final 10 full
weeks of employment at Respondent,
Complainant worked fewer than 40
hours during eight weeks.

59) in the 10 weeks in 19984 during
which Complainant worked fewer than
40 hours, the only written notations on
the time cards (besides "no lunch’,
which was regularly written on Com-
plainant's ime cards) are for April 4 - 5.
The written entries on both April 4 and
April 5, 1994, read "Abcent [sic] No
Call".

60) Prior to his termination, George
Benson never discussed Complain-
ants attendance or attitude problem
with him.

61) George Benson was generally
credible. Despite his obvious memory
lapses with dates and sequences and
his susceptibility to confusion, his de-
meanor impressed the Administrative
Law Judge that he was believable. In
addition, Benson's testimony was cor-
roborated by E. Jay Perry and Lynn
Marcus, witnesses found to be credible
by the Adminisfrative Law Judge. For
the reasons given in the Opinion sec-
tion of this Order, which are incorpo-
rated herein by this reference,

Respondent's version of the facts and
his reasons for terminating Complain-
ant were credible.

complained to OR-OSHA, however,
was not credible. Because of the na-
ture of the complaint to OR-OSHA,
Complainants steady compilaints of
the same nature to George Benson,
Complainant's earfier request that Ben-
son obtain an air quality inspection
from OR-OSHA, and Benson's fest-
mony that none of the other employ-
ees was suspected by him of having
filed the complaint, the forum finds that
Benson's testimony on this point was
not credible. Similarly, Benson's testi-
mony that the atmosphere was signifi-
cantly different on July 6, 1994, was
contradicted by Benjamin Benson and
Aaron Benson, withesses found by the
forum fo be credible, and his testimony
was found not to be credible on this
point.

62) Complainant was generally
credible. For the most part the Admin-
istrative Law Judge was impressed by
his demeanor that his testimony was
believable. However, on some impor-
tant points his testimony was inconsis-
tent with that of witnesses found to be
credible by the forum. For example, on
the issue of his relationships with his
co-workers, Complainant testified that
he thought his relationships were all
right until the day following the OR-
OSHA inspection. Credible evidence
from Aaron Benson, Ben Benson,
George Benson, and Carl Miller re-
vealed that the co-workers wanted litle
to do with Complainant long before the
OR-OSHA inspection. Similarly, testi-
mony that the atmosphere was signifi-
cantly different on July 6, 1994, was

_ were leaving eary tive and disruptive attitude, Benson's testimony that he did not - gontradicted by Benjamin Benson and
csa-!|2§‘94 Did not report for work or 58) In 1994, Complainant was out fom an opren o1 R STACYSS Aaron Benson, winessesfund by e
In

of the workplace due to surgery from

February 22 to March 21,1994, In the * Because Complainant was terminated in the middle of the week ending

July 9, 1994, that week was not counted in either category.
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forum to be credible, and Complain-
ants testimony was found not to be
credible on this point. In another in-
stance, Complainant festified that he
did not work on personal projects while
he was on the clock. Yet Aaron Ben-
son and Carl Miller, witnesses found to
be credible on this point, testified to
their direct observations of Complain-
ant's work on a helicopter and bicycles
during working hours. Finally, Com-
plainant testified that during his job
search he made it to the interview
stage at 50 different locations. The fo-
rum finds this testimony inherently in-
credible, given the time frame of the
job search and the status of the timber
industry at the time,

63) Carl Miller's testimony was not
found fo be totally credible due to in-
consistencies that existed between his
testimony and statements he made to
the Agency during its investigation of
this case. Thus his testimony was
given less weight when it conflicted
with other credible evidence on the
record.

64) James White's testimony was
given little weight because his memory
was weak and much of his testimony
was directly controverted by credible
evidence.

65) The rebuttal testimony of Gillian
Glass ~ that she had overheard E. Jay
Pery tell Ben Benson to testify that he
could not recall if he was not comfort-
able telling a lie; and that she had over-
heard Lynn Marcus tell Ben Benson
that her testimony was short because
she was a small player in this scheme
— was directly contradicted by E. Jay
Perry, Benjamin Benson, and Lynn
Marcus, who the forum finds were
credible witnesses. Because of her

relationship to Complainant, the forum
concludes that Gifian Glass misinter-
preted the comments made in her
presence. Accordingly, the Forum
finds that the testimony of Gillian Glass
was not credible on these points.

66) The testimony of the other wit- *

nesses was credible, The Administra-
ve Law Judge observed the
demeanor of each witness and found
each to be believable.

ULTIMATE FINDINGS OF FACT

1) At all times material, Respon-
dent was an Oregon corporation oper-
ating a machine tooling business in
Oregon, engaging or utilizing the per-
sonal services of one or more employ-
ees within the state of Oregon.
George Benson was Respondents
president and sole sharehoider.

2) Complainant was employed by
Respondent as a machinist between
May 1890 and July 7, 1994,

3) In or around April or May 1993,
and on occasions thereafter, Com-

plainant notified George Benson of po-

tential workplace safety and health
hazards which Complainant feared
might be the cause of his rash; in late
July or early August 1993, Complain-
ant requested that Respondent ar-
range to have the air quality tested for
toxins.

4) In opposing health and safety
hazards in the workplace, Complainant
exercised rights afforded by the Ore-
gon Safe Employment Act.

5) Between late 1992 and his ter-
mination, Complainant regulardy com-
plained to co-workers about his rash,
George Benson, how things were
done at Respondent, and the lack of
an adequate social care system in the
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United States. Co-workers were alien-
ated by Complainants constant
complaints.

6) On June 22, 1994, Complainant
called OR-OSHA and reported poten-
tial safety and health hazards at Re-
spondent's business premises, and
requested that OR-OSHA conduct an
inspection. Complainant told no one at
Respondent that he had made this call.

7) In filing a complaint with OR-
OSHA, Complainant exercised rights
afforded by the Oregon Safe Employ-
ment Act

8) On June 28, 1994, George
Benson made the decision to termi-
nate Complainant.

8) On July 5, 1994, as the result of
Complainants phone call, OR-OSHA
inspected Respondent's premises and
cited Respondent for health and safety
violations unrelated to air quality.

10) George Benson, along with
Complainants co-workers, assumed
that Complainant was responsible for
the OR-OSHA inspection.

11) On July 7, 1994, George Ben-
son terminated Complainant, citing ab-
senteeism and a negative and
disruptive aftitude.

12) Respondent did not terminate
Complainant because of his opposition
to heatth and safety hazards in the
waorkplace or because of his complaint
to OR-OSHA.

CONCLUSIONS OF LAW

1) ORS 654.005 provides, in perti-

nent part
"As used in this chapter, unless
the context requires otherwise:

Wk d ok hk

“(5) 'Employer' means any person
who has one or more employees

LER

LU X R AN

(7) 'Person' means one or more
*** corporations * * *."

At all times material, Respondent was
an employer subject to the provisions
of ORS 652.010 to 659.110, and
659.400 to 659.435.

2) ORS 654,062(5)(b) provides, in
pertinent part:

"Any employee * * * who be-
lieves that the employee has been
barred or discharged from employ-
ment * * * by any person in viola-
tion of this subsection may, within
30 days after the employee has
reasonable cause to believe that
such a violation has occurred, file
a complaint with the Commis-
sioner of the Bureau of Labor and
Industries alleging such discrimi-
nation under the provisions of
ORS 659.040. Upon receipt of
such complaint the commissioner
shall process the complaint and
case under the procedures, poli-
cies and remedies established by
ORS 659.010 {o 659.110 and
659.505 to 659.545 and the poli-
cies established by ORS 654.001
to 654295 and 654750 to
654.780 in the same way and to
the same extent that the complaint
would be processed by the com-
missioner if the complaint involved
allegations of unlawful employ-
ment practices based upon race,
religion, color, national origin, sex
or age under ORS 669.030
UM
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ORS 659.030(1) provides, in perti-
nent part:

"For the purposes of ORS 658.010

to 659.110* * * it is an unlawful

employment practice:

LUE R R BN 2

() For any employer, * * * fo
discharge, * * * any person be-
cause the person has opposed
any practices forbidden by this
SECtiOH***."

The Commissioner of the Bureau of
Labor and Industries has jurisdiction

over the persons and of the subject
matter herein.

3) OAR B38-06-005 provides, in
pertinent part:

(1} ORS 654.062(5) of the
Oregon Safe Employment Act
(OSEA) generally provides that no
person can * * * discharge an em-
ployee, * * * because that em-
ployee ***

"(a) Opposed any practice for-
bidden by the OSEA,

"(b) Made any complaint under
or reiated to the OSEA;

Holewokokw

"(e) Exercised * * * any right af-
forded by the OSEA"

OAR 839-06-020 provides, in pertinent
part:

"{1) ORS 654.062(5) prohibits
discrimination against an em-
ployee because he/she "opposed’
health and safety hazards in the
workplace. OSEA encourages but
does not require an employee to
report health and safety hazards to
the employer. * **

ok okok ok

"(5) ORS 654.062(5) protects
employees who oppose 'any prac-
tice forbidden by’ OSEA. 'Any
practice forbidden by' OSEA is not
limited to practices specifically for-
bidden by OSEA or the rules
promuigated under OSEA * * *, |t
includes opposition to any condi-
tion which, in the judgment of a
reasonable person, makes the
workplace or the performance of
assigned tasks unsafe or un-
healthy. . However, those condi-
tions which are unsafe or
unhealthy only because of unique
individual fears or limitations are
not forbidden by OSEA."

OAR 839-06-025 provides, in pertinent
part:

"(1) 'Made any complaint' as
distinguished from ‘opposed any
practice' refers to the process by
which an employee * * * brings a
health or safety harzard to the at-
tention of the Accident Prevention
Division (APDY". ***
"(2) An employee * * * who
makes such a complaint is pro-
tected from discrimination under
ORS 654.0682(5). Since ORS
654.062(5) protects the act of
making any complaint, protection
exists whether or not an actual
health or safety hazard existed."
At all times material, Complainant was
entied to the protection of ORS
654.062(5).

4) ORS 654.062(5){a) provides, in
pertinent part;

L

The former Accident Prevention Division is now the Oregon Occupa-

tional Safety and Health Division {OR-OSHA).
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"It is an uniawful employment
practice for any person to bar or
discharge from employment * * *
any employee * * * because such
empioyee has opposed any prac-
tice forbidden by ORS 6564.001 to
654.295 and 654.750 to 654.780,
made any complaint * * * under or
related to ORS 654.001 to
654.295 and 654.750 to 654.780

LR R Al

Respondent did not violate ORS
654.062.

5) The actions, inactions, state-

ments and motivations of George Ben- -

imputed to

son are propery

Respondent.

6) Pursuant to ORS 659.060(3),
the Commissioner of the Bureau of La-
bor and Industries shall issue an order
dismissing the charge and the com-
plaint against any respondent not
found to have engaged in any unlawful
practice charged.

OPINION

The Agency's initial burden of proof
requires production of evidence in sup-
port of the following elements:

1) Complainants opposition to a
practice forbidden by ORS
654.001 to 654.295 and 654.768
to 654.780, or the filing of a health
or safety complaint with OR-OSHA
under or related to ORS 654.001
to 654285 and 654.750 to
654.780.

2) Respondents knowledge of
Complainants opposition to the
forbidden practice or of the filing of
the complaint by Complainant.

3) The banming or discharge of
Complainant by Respondent.

4) A causal connection between
Complainants opposition to haz-
ards or the filing of a safety com-
plaint and the temmination of
Complainant's employment.

5) Damages resulting from Re-
spondent's action.

These elements must be considered
separately.

ORS 654.062 prohibits adverse
employment actions or decisions af-
fecting an employee based on that em-
ployee's exercise of rights afforded by
the Oregon Safe Employment Act,
ORS 654.001 to 654.295, 654.750 to
654.780. Included among the rights
protected is the right to notify the em-
ployer of any violation of law, regula-
tion, or standard pertaining to safety
and health in the place of employment
when the violation comes to the knowl-
edge of the employee. ORS 654.062
(1). The evidence in the present case
establishes that Complainant dis-
cussed perceived safety hazards with
George Benson on more than one oc-
casion and that Complainant reasona-
bly believed the objectionable practices
were safety violations, which, if they
were shown to exist, would be prohib-
ited by ORS 654.001 to 654.295." In

* This case was argued and submitted on the basis of the lodging of the
complaint with OR-OSHA. The opposition expressed to Benson was not ar-
gued as the basis of the termination, but was evidence utilized to bolster or
demonstrate that George Benson knew who filed the complaint, due to his fa-
miliarity with its nature. The forum has found no evidence that Complainant
was terminated because of his opposition to safety hazards addressed to

Benson.
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addition, the evidence clearly estab-
lishes that Complainant made a health
or safety complaint to OR-OSHA un-
der or related to ORS 654.001 to
664.295, a right which is protected by
ORS 654.062, whether or not the
health or safety hazard actually
existed.

The evidence establishes that
George Benson had knowledge of
Complainant's opposition to safety
hazards as the opposition was directly
voiced to Benson. The evidence fur-
ther establishes that Complainant's co-
workers uniformly surmised that Com-
plainant had filed the complaint with
OR-OSHA, and expressed that belief
to George Benson. Because of the
nature of the complaint to OR-OSHA,
Complainant's steady complaints of
the same nature to George Benson,
Complainant's earlier request that Ben-
son obtain an air quality inspection
from OR-QSHA, and Benson's testi-
mony that none of the other employ-
ees was suspected by him of having
filed the complaint, the forum infers that
George Benson believed that Com-
plainant had filed the OR-OSHA com-
plaint that friggered the safety
inspection.

It is not disputed that Complainant
was terminated by Respondent on July
7, 1994, or that he suifered damages
from Respondent's act, provided that
act was attributable to a discriminatory
motive,

The primary dispute is whether a
causal connection exists between
Complainants opposition to safety
hazards or the filing of a safety com-
plaint with OR-OSHA and the termina-
tion of his employment by Respondent.
Complainant's termination followed the

OR-OSHA inspection by two days.
This evidence is sufficient to establish
a rebuttable presumption that, absent
another explanation, Complainant's
employment was terminated due to the
safety complaint he filed with
OR-OSHA.

Once Complainant has established
a prima facie case, Respondent must
arficuiate a legitimate, nondiscrimina-
tory reason for its actions, which then
affords Complainant an opportunity to

. persuade this forum that such reason

is pretextual.  McDonnell Douglas
Corp. v. Green, 411 US 792 (1973)
and Texas Dept. of Community Affairs
v. Burdine, 450 US 248 (1981). In the
Matter of K-Mart Corporation, 3 BOLI
194, 199 (1982),

Respondent presented persuasive
evidence that the decision to terminate
Complainant for legitimate, nondis-
criminatory reasons was made on
June 28, 1994, and that Complainant
was not terminated on that date be-
cause George Benson was unable to
obtain the advice of his attormey con-
ceming the comrect procedures for ter-
minating an employee, and he was not
satisfied with the limited information he
was able to glean from altemative
sources. On June 28, 1994, no one at
Respondent knew anything about a
telephone complaint made by Com-
plainant to OR-OSHA on June 22,
1994. It was not until July 5, 1994,
when OR-OSHA representatives ar-
rived at Respondents premises, that
anyone at Respondent leamed that an
employee complaint had been filed.
Because the termination decision was
made prior to July 5, 1994, it could not
have been based upon the filing of a
safety complaint, Respondent
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presented significant evidence tending
to establish that the decision to termi-
nate Complainant on June 28, 1994,
was based upon Complainant's atten-
dance and attitude problems.

The Agency then had the burden to
demonstrate that the reason offered by
Respondent was pretextual. Pretext
can be shown directly through evi-
dence that the Respondent was more
likely motivated by a discriminatory
motive, or indirectly by showing that
the Respondent's explanation is un-
worthy of credence. To this end, the
Agency presented testimony that, at
the fact-finding conference held in this
matter, George Benson had - sug-
gested that the reaction of his employ-
ees toward the filing of the OR-OSHA
complaint by Complainant may have
been a background factor in the termi-
nation. The forum is not persuaded
that the cold atmosphere generated in
the workplace on July 6, 1994, played
a determinative or motivating role in ei-
ther the decision to terminate Com-
plainant or in the time chosen to
effectuate the decision. That Benson
was concemned about the atmosphere
in the shop on July 6, 1884, and did
not wish to abide it for long as he had
already made the decision to terminate
Complainant, did not convert this con-
cem automatically into a motivating
factor in either the decision fo termi-
nate or in the timing of the termination.

The forum is persuaded that
George Benson's desire to talk with his
attomey prior to terminating Complain-
ant accounts for the delay in acting on
the temination decision, and that
Complainants tardiness on July 7,
1994, coupled with the availability of
Respondenfs counsel on July 7,

friggered the termination on that date.
The forum is not persuaded that Re-
spondents proffered reasons for the
basis and timing of Complainant’s ter-
mination are pretextual. Accordingly,
the Agency has not sustained its bur-
den of proof.

ORDER

NOW, THEREFORE, as Respon-
dent has not been found {o have en-
gaged in any unlawful practice
charged, the Complaint and the Spe-
cific Charges filed against Respondent
are hereby dismissed according to the
provisions of ORS 659.060(3).

In the Matter of
LAVERNE SPRINGER,

dba Thumbs Upl Extra Casting,
Respondent.

Case Number 33-95
Final Order of the Commissioner
Jack Roberts
Issued April 8, 1996

SYNOPSIS

Respondent employer failed to ver-
ify the age of a minor employee, failed
to file a required employment certificate
within 48 hours after hiring the minor,
and employed the mincr more than 44
hours per week in each of 19 weeks
without a special Emergency Overtime
Permit. The Commissioner rejected
Respondent’s claim that the minor was
not an employee and imposed civil
penalties. ORS 653.305; 653.307,
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653.310; OAR 839-21-067; 839-21-
220(1)(a) and (3).

The above-entitted contested case
came on regulary for hearing before
Wamer W. Gregy, designated as
Hearings Referee by Jack Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.
The hearing was held on June 8 and 9,
1995, in room 1004 State Office Build-
ing, 800 NE Cregon Street, Porfland,
Oregon. The Bureau of Labor and In-
- dustries (the Agency) was represented
by Valerie Hodges, an employee of the
Agency. LaVeme Springer (Respon-
dent), an individual doing business as
Thumbs Up! Extra Casting, was repre-
sented by counsel until June 7, 1995,
when the Hearings Referee was ad-
vised by fax that counsel would not ap-
pear. Accordingly, Respondent was
not represented by counsel, and per-
sonally presented evidence, cross-
examined witnesses, and argued her
defenses.

The Agency called as witnesses (in
alphabetical order): Holy Happen-
stance (true name Hummer), Agency
Compliance Specialist William F. Pick;
Coby Porter; Rose Roberts; April Se-
rio; Shari Smith; Stacy Sobiech; and
Daniel Lee Stoltz.

Respondent called as witnesses {in
alphabetical order); Virginia Briggs;
Jessica Holmgren; Kafrina Sanders-
Payne; Kyle Sheeley; Rod James (true
name Roderick J. Skibenes);, Felicia
Slider; Respondent, Christin Swanson
(by telephone); Brian Tanke, (by tele-
phone); Henry Taylor, and Chanda
Watts. Although accorded several op-
portunities throughout the hearing, Re-

spondent was unable to reach Kelly
Gabbert fo testify by telephone.

Having fully considered the entire
record in this matter, I, Jack Roberis,
Commissioner of the Bureau of Labor
and Industries make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL

1) On December 6, 1994, the
Agency issued a Notice of Intent To
Assess Civil Penaities ("Nofice of Ih-
fent") to Respondent The Notice of
Intent informed Respondent that the
Agency intended to assess civil penal-
fies against Respondent in the total
amount of $21,000 twenty days after
Respondents receipt of the Notice.
The Notice of Intent cited the following
bases for the Agency’'s proposed
actions:

*1. Eailure to Verify Work Permit at

Ti f Hirg:

Employer failed to verify the age of

- minor Randy Stoliz (dob 9/26/77),

by requiring said minor to produce

a work permit at the time of hire

(10M/93), in violation of OAR

839-21-220(1{a). CIVIL PEN-

ALTY OF $500. AGGRAVATION:

Willful viclation; failure by employer

to take all necessary measures fo

prevent violations of statutes and
rules; lack of difficulty to comply.

"2. Faiure to File Employment

Cerfificate: One Violation,. Em-

ployer failed to file a completed

employment certificate form with
the Bureau of {.abor and Industries
within 48 hours after hiring minor

Violation.
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Randy Stoliiz (dob 9/26/77) on or
about Oclober 1, 1993, in viclation
of ORS 653.307, 653.310, and
OAR 839-21-220(3). CIVIL PEN-
ALTY OF $500. AGGRAVATION:
Willful violation; failure by employer
to take all necessary measures 0
prevent violations of statutes and
rules; fack of difficulty to comply.

“3. Employment of Minar to Work
More Than 44 Hours Per Week
20 Violations, Between October 1,
1993, and Aprl 23, 1934, Em-
ployer employed minor Randy
Stoltz (dob 9/26/77) to work more
than 44 hours per week in each of
20 weeks, without a special Emer-
gency Overtime Permit, in viclation
of ORS 653.305 and OAR 839-21-
067(1). Civil Penalty of $1,000 per
week. AGGRAVATION: Willful vio-
lation; failure by employer to take
all necessary measures to prevent
violations of statutes and rules;
lack of difficulty to comply; nature
and seriousness of violations. TO-
TAL CIVIL PENALTY OF
$20,000.

2) Respondent received the No-
fice of Intent by certified mail on De-
cember 12, 1994, Under date of
December 23, 1994, Respondent per-
sonally answered the Notice of Intent
as follows:

"To whom it may concem;
"Thumbs Up! Casting is requesting
a contested case hearing.

1. Thumbs Up! Casting denies all
allegations that there was a failure
to verify work permit re: Danny
Stolz (referred to as Randy Stoltz
in document) He was not an em-
ployee of Thumbs Up!

"2. Thumbs Up! Casting denies al-
legation that we knowinly [sic]
failed to file Employment certifica-
tion re Danny Stoitz (re to as
Randy Stoltz). He was not an em-
ployee of Thumbs Up! Casting.

"3. Thumbs Up! Casting did not
hire Danny Stoltz (re: Randy
Stoltz) and he did not work more
than 44 hours per week. Danny
Stolz was not an employee of
Thumbs Up! Casting.

"Please notify me of contested
case hearing.

"Respectfully submitted
"LaVeme Springer”"

3} The Agency requested a hear-
ing date. On January 11, 1995 the
Hearings Unit issued a Notice of Hear-
ing setfing forth the time and place of
hearing. The notice was served on Re-
spondent together with the following: a)
a Notice of Contested Case Rights and
Procedures containing the information
required by ORS 183.413; and b) a
complete copy of Oregon Administra-
tive Rules (OAR) 838-50-000 to
839-50-420, regarding the contested
case process.

4) On February 1, 1995, the Fo-
rum received the Agency's motion for
postponement of the hearing from the
scheduled date and counsel for Re-
spondent had no objection to a two
day delay. On February 2, 1995, the
Hearings Referee granted the post-
ponement and on March 8, 1995, the
Hearings Referee granted a further
postponement to June 1, 1995, based
on the agreement of the participants.

5) On April 11, 1995, the Hearings
Referee was changed to Wamer W.
Gregg and the date of the hearing was
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changed to June 8, 1895. Counsel for
Respondent was advised of these
changes.

6) On May 26, 1995, the Forum
received notice of the withdrawal of
Respondent's original counsel, which
contained the information that Respon-
dent would probably handle the matter
herself. On June 1, 1995, the Agency
filed its Summary of the Case, a copy
of which was sent to Respondent.

7) By fax on June 6, 1995, timed
at 3:35 p.m., a second attomey notified
the Forum that he was retained on that
date to represent Respondent and was
requesting a setover of the June 8
hearing. A copy was delivered to the
Hearings Referee at 8:30 am., June 7,
Also on June 7, the Forum received
the Agency's response opposing fur-
ther postponement.

8) The Agency's opposition to fur-
ther postponement recited the service
and answer in December 1994, Re-
spondent's retention of an attomey in
mid-January 1995, and continued:

"e. As of approximately 1:45 p.m.
on June 6, 1995, [Respondent] in-
dicated that she intended fo come
to the hearing on June 8, 1995,
[Respondent] did not request a
postponement at that fime,

"d. Although the original hearing
date was April 18, the June 8 hear-
ing date has been set since on or
before April 11, 1995. [Respon-
dent]'s attorney received notice of
this hearing date, mailed April 11.

"2. [Respondent]'s original attorney
withdrew on or before May 25,
1895. [Respondent] did not get a
new attomey for herself until June
6, 1995, * * ¥

"3. The Agency sent [Respondent]
its Case Summaries on June 1,
1995. She received them. The
Agency requested a list of [Re-
spondent]s intended witnesses
and exhibits (essentially a case
summary) on June 6, which she
agreed fo provide that day. [Re-
spondent] has produced no Case
Summary and no other evidence.
"4. Postponing the hearing wil
cause considerable delay and
some additional expense * **"

The Agency asked that the postpone-
ment be denied.

9) On June 7, 1995, the Hearings
Referee's ruling on postponement was
transmitted by fax to Respondents
geoond attomey at 1:07 p.m. and read
in pertinent part:

"This forum has repeatedly
held that a hearing will not be de-
layed to allow a parly to obtain
counsel, or because of late reten-
tion of counse), absent good cause
for the requested delay. See OAR
839-50-150(5). Similarly, the in-
abilty to complete discovery is
generally not considered a reason
to delay a hearing.

"Respondent was served with
the Notices of Intent in December
1994; she submitted an answer
denying liability to Claimant on De-
cember 23. On January 11, the
forum issued a notice setting hear-
ing for April 18, 1995. On January
18, the forum was notified that Re-
spondent was represented by
counsel. On February 2, 1995, the
Hearings Referee granted an
Agency motion, consented to by
counsel, to postpone the hearing
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to Aprit 20. On March 8, 1995 the
Hearings Referee granted an
Agency motion, consented to by
counsel, and again postponed the
hearing fo April 20. On April 11,
there was a change of Hearings
Referee and the undersigned re-
set the matter for June 8, 1995.
On May 25, 1995, the Hearings
Referee was advised of the resig-
nation of Respondents former
counsel. On June 1, Respondent
was served with the Agency's
case summary. Until June 6, the
Hearings Referee assumed that
Respondent had determined fo
proceed without an attomey.

"Respondent's motion for post-
ponement is untimely, and does
not illustrate good cause. See
OAR 839-50-020(9). Respon-
dent's request for postponement is
denied, except that the Hearings
Referee will delay the starting time
one hour, Accordingly, the hearing
will proceed as scheduled in room
1004, Portland State Office Build-
ing, Portland at 10 am., Thursday,
June 8, 1995."

10) At 1:57 p.m. on June 7, 1995,
the Hearings Referee received by fax
fom Respondents counsel the
following:

"l am in receipt of your Ruiing
on Respondents Request for
Postponement. My client has
been advised of said Ruling.

"It is impossible to properly pre-
pare for this matter in one day. My
client has advised that she will ap-
pear pro se and have the record
reflect that counse! was not permit-
ted adequate time to prepare for
this hearing or conduct any

discovery whatsoever and, there-
fore, she has not had her legally
provided right to adequate coun-
sel. | respecifully request that this
letter be read into the record.

"It is my intention to have this
matter heard by the Court of Ap-
peals if any penalties are as-
sessed against her in this hearing
due to the fact that the Agency
postponed this hearing on three
separate occasions and when my
ciient asked for one set-over due
to the hiring of new counsel, it was
denied thereby denying her the
right to be  represented
adequately.”

11} Later on June 7, Respondent
fled by fax her list of potential wit-
nesses. Also on June 7, Respondent
and the Agency entered into a written
stipulation allowing the Forum to pro-
ceed on the Notices in cases num-
bered 33-95 and 34-95 in one dual
hearing, pursuant to OAR 8398-22-0565
and 839-50-180. The stipuiation was
admitted into the record at the com-
mencement of the hearing, as was the
Agency's amended Case Summary.

12) At the commencement of the
hearing, Respondent stated that she
had received the Notice of Contested
Case Rights and Procedures and had
no questions about it.

13) At the commencement of the
hearing, pursuant o ORS 183.415(7),
Respondent and the Agency were
orally advised by the Hearings Referee
of the issues to be addressed, the mat-
ters to be proved, and the procedures
governing the conduct of the hearing.
The Hearings Referee read into the re-
cord as requested the letter of
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Respondent's attomey partially quoted
in Finding of Fact 10 above.

14) At the commencement of the
hearing, the Hearings Referee allowed
the Agency's motion to amend the
Agency's Notice of Intent to reflect that
the name of the minor was "Danny
Stoliz," rather than "Randy Stoltz," and
to amend the allegation of unlawful
overtime in count 3 from 20 weeks to
19 weeks. This reduced the sought-
after civil penalty to $19,000. Respon-
dent did not object to the amendment.

16) The Proposed Order, which in-
cluded an exceptions notice, was Is-
sued February 7, 1996. Exceptions, if
any, were to be filed by February 27,
1996. No exceptions were received.

FINDINGS OF FACT - THE MERITS

1) Respondent LaVeme Springer
did business in Portland beginning in
1992 as "Thumbs Up! Extra Casting."
in her business, Respondent kept a list
of persons who had expressed interest
Er] performing as extras in various tele-
vision and motion picture productions
in Oregon.  Respondent generally
charged an annual listing fee of $20 to
persons wishing to be on her casting
list. Before opening her office, Re-
spondent had been a casting coordina-
tor on a major production and had
about 15 years of experience in enter-
tainment production. She was trained
on the east coast, starting as an un-
paid intern. She was taught to “pass
the torch,” that is, give others the same
opportunity to learn the business. She
is African-American and was particu-
larly interested in providing opportunity
to other African-Americans. She de-
nied willfully seeking to employ a minor
unlawiully.

2} The fim industry is labor inten-
sive. it takes scores of people on the
?mduction end to handle location, light-
ing, makeup, camera, wardrobe,
_sound, transportation and other serv-
ices as well as support for the crew,
principal actors, and extras, including
meals and even sanitary services. For
each production there is a daily cal
sheet generated by the production
company, which assigns the various
crew. The call sheet also names the
main cast members scheduled ("cast
and day players”), lists the number and
types of extras needed (“atmosphere
and stand-ins"), lists the time of day
when and where persons in each cate-
gory are to report, and includes ad-
vance shooting information by scene,
cast, and location. The daily call sheet
was generally available for the next
day only after the current day's "shoot-
ing" {i.e., filming) was completed.

3) From the call sheet information,
an office such as Respondent's devel-
oped lists of stand-ins and atmosphere
extras for the particular shooting date
("skins”) by verifying the availability of
and notifying and assigning persons in
her fies. This involved much tele-

phone work, sometimes late in the
evening.

4) Respondents office also re-
ceived an overall schedule for the pro-
duction ("one line schedule") showing
th.e number of projected shooting days
with a one line description for each
scene planned for each shooting day.

The shooting days and days off were

numbered consecutively and by calen-
dar date. Production companies were
nc?t always successful in adhering to
thgs projected schedule and a project
might take longer than planned.
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5) Respondent contracted with
production companies to find and as-
sign persons for use in scenes o be
filmed. The order, or “call," generally
specified the number and types of per-
sons needed. Respondents office
was then responsible for matching the
needed persons from the list, deter-
mining their availability and telling them
where to report.  This was known as
"booking."

6) The accounting depariment of a
production company distributed the
vouchers, or time cards, for extras
from a payroll company to an extras
company. The extras company in tum
was responsible for returning the prop-
erly filed out voucher and personal
documentation to an assistant director
so that the production company could
submit themn to the payroll company for
the individual paychecks. Errors were
retumed to the exiras company to be
comrected or verified. The payroll com-
pany was the employer of record of ex-
fras for the purposes of taxes, efc. The
extras casting company or individual
was paid a daily contract fee. This
could be on the basis of billed invoice
or an individual functicning as an ex-
tras supplier could be paid through
payroll.

7) On July 2, 1993, Agency Com-
pliance Specialist Ursula Bessler tele-
phoned Respondent because of an
article in the Oregonian newspaper re-
garding Respondent's intent to offer in-
temnships fo youths on a fim she
planned. Respondent told Bessler that
intems were usually unpaid and that

she was seeking corporate sponsors
{o provide some sort of pay or stipend.
Bessler advised Respondent that in
Oregon, "people could not volunteer
their services for a for-profit employer”
and that such employers were required
to pay employees, including "young-
sters,” minimum wage. '

8) Respondent talked to others in
the industry both before and after her
July 2 conversation with Bessler and
believed that she and Bessler were
talking about two different things since
she had become convinced that un-
paid intems were a standard industry
practice.

9) During fimes material, Daniel
Lee Stoltz, bom September 26, 1977,
was a minor 16 years of age. On or
about September 30, 1993, he an-
swered a casting call by Respondent
and worked as an extra on a film called
"Single Dad.""

10) Stolfz had met Respondent on
a previous casting call for "Why My
Daughter" and was "listed" as an extra.
On September 30, he ran some er-
rands for her. Af her request, he car-
ried snacks and water from the
jocation service truck to the other ex-
tras. At her request he collected
vouchers from the other extras and
made sure they were filled out properly
in order to get each extra paid.

11) Respondent liked the way
Stoltz "pitched in" He showed high
energy and knew what to do. She was
understafied and the production al-
lowed no budget for a casting assis-
tant. She asked Stoliz to return on the

* The names of the productions,

both theatrical and television films, are

generally working titles and may be different from the finished product. Hence,
some of the shows mentioned by the witnesses may have had more than one

title during or following production.
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following day. Either on September 30
or the next day, Respondent told him
that she really liked his energy and
would like him to work with her. She
stated she would have him "book” peo-
ple in her office and about other duties.

12) Stoitz was thrilled by what he
saw as an opportunity to break into
show business. He told Respondent
that he would love o work with her and
mentioned that he had employment at
McDonald's. At some time, Respon-
dent spoke with Stoltz's mother and his
high school counselor. Respondent
told Stoltz that she would work around
his schedule and that he could come to
her office that night and book people
for the next day. He began working in
Respondent's office around October
17

13) Respondent did not ask to see
a work permit for Stoliz before she as-
signed him duties in her office, or at
any ime. She did not file an employer
cerificate within 48 hours or at any
time,

14) At the office, Respondent gave
Stoltz a list of people to call. At first,
she made out the lists and did the
choosing or picking of people to cast.
Stoliz would call them and book them.
Respondent wrote down what Stoltz
needed to tell them, what they shouid
bring, and where and when to report.
He used Respondent's phone, office,
and facilies to accomplish these
tasks.

15) In the following days on the set
of the productions, Stolz's duties in-
creased rapidly. Knowing that Stollz
knew how to fill out vouchers,

Respondent reviewed them once more
and put him in charge of vouchers.
She authorized him to sign her initials.
He checked the vouchers, made sure
they were organized and ran from of-
fice to office. From being very specific
at first, Respondent eventualy gave
him a general duty and he carried it out
in detail.

16) About the second or third day
on the job, Respondent gave Stoltz a
pager and a key to her office at 333
NE Russell. After a few days, Respon-
dent would teil Stoliz to retum to the of-
fice and book a number of persons for
the next day. Respondent trained
Stolz and gave him the projects. It
eventually became his duty to choose

and call the people and book andfor
replace them.

17} On the production set, the ex-
tras "wrangler" kept the extras together
and coordinated their availability for the
camera.

18) "Wrangling" the extras was
among Stoltz's duties. This involved
keeping the group together and quiet.
He was given a walkie falkie, and
when the production personnel would
call for the extras, he would bring them
to where they were supposed to be.
Respondent left the set many times
and left Stoitz in charge of the extras.
Inside two months' time, he took full re-
sponsibility for everything. He had
leamed to do everything in Respon-
dents business except the book-
keeping.

19) Stoltz worked in Respondent's
office and on the sets of various pro-
ductions on Respondent's behaif from

*

Stoltz was uncertain whether he started in the office on the evening of
September 30 or October 1, 1993. Exhibit A-1, his claim calendar dated June
7, 1994, shows a start date of October 1, 1993,
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October 1, 1993, to May 7, 1994, in-
cluding "Save the Last Dance For Me,"
“Imaginary Crimes," "Rose City," "Un-
der Suspicion," "Medicine Ball," and
"Mr. Holland's Opus.” During that time
he had no set schedule. Respondent
would call him to come to the office im-
mediately because a large number of
extras were needed the next day. Per-
haps that number would be increased
or decreased during or after he began
caling. Generally, he was at the office
at 8 am. If he was to handle extras on
the production set, he was on the set
as early as 5 or 6 am. He described
his job title as "casting assistant.”

20) After Stoltz had worked with
Respondent for two or three weeks he
quit his job at McDonald's and had no
money. He “hinted" fo Respondent
that he needed minimum wage. He
asked for gas money. Respondent
said she would buy his lunch, which
she did for about a week. On later oc-
casions, Respondent would allow
Stoltz to keep $5 of the $20 listing fees
collected on a particular day, usually a
big casting call day when new or re-
newed listings came in. He collected
between $400 and $500 in this
manner.

21) Stoltz was enrolled at Glad-
stone High School in September 1993
and tried at first to go to his duties with
Respondent after school. When Re-
spondent received another casting
project ("Save the Last Dance"), she
wanted him to assist her full time. He
talked {o his high school counseling of-
fice, teling them it was his dream to
work in this business and that he
needed to get out of school. The
counseling office wanted a letter from
Respondent to be sure it was a

legitimate opportunity.  Respondent
supplied it
22) Respondent's letter was dated

November 5, 1983, and stated.
"To whom it may concemn;

"Danny Stoliz is currently work-
ing on the fim 'Save the Last
Dance’ as a production assistant
(extras casting). He will be respon-
sible for extras on set, filing out
payroll vouchers, taking them to
set and checking wardrobe. He will
also assist in booking extras for
Scenes.

“Danny's work schedule varies
but he will not be working a five (5)
week [sic] through Nov 21, 1893,

"Here is the schedule as we
know it

*11/8,9, 11,12

"week of 15-19 - undetermined

e 2296 "

“Dec. shooting schedule is
forthcoming avg. 3 day per week
through 12/19.

"There will be a tutor on set at
all times [s] LaVeme Springer
" 2 hrs per day - set school
281-8875"

{Emphasis original.)

23) There was no evidence that a
tutor or any sort of school was avail-
able to Stoliz during his association
with Respondent.

24) There were days that the
school would not excuse Stoliz for
work. If Respondent calied him to
work, Stoltz would attempt to obtain an
excuse from his mother for illness or a
medical appointment so that he could
continue to work on the fim of the
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moment. Respondent had told him
that if he was not available all the days
he was needed, she would have to re-
place him with an assistant that could
work all those days.

25) On two productions, "Save the
Last Dance” and "Medicine Ball," Re-
spondent attempted fo get Stoliz paid
by the production company. In each
instance, for about a week, he re-
ceived some pay either as an hourly
crew employee or through vouchers as
an extra. Neither production was anx-
ious to pay him as a "casting assistant”
while they were already paying Re-
spondent for extras casting. In both in-
stances, his duties for Respondent
remained the same.

26) Stacy Sobiech "free lanced" as
an assistant accountant in the local film
industry at times material, working for
production companies. Her duties in-
volved payments to vendors and ex-
tras, and meal money and petly cash.
She knew Stoltz worked for Respon-
dent's extras casting office. She dealt
with both Stoliz and Respondent on
"Imaginary Crimes,” "Under Suspi-
cion,” and "Medicine Ball' from No-
vember through December 1993 and
February through April 1994. Sobiech
worked about a 12 hour day during
production and extras also worked
around 12 hours.

27} Because his mother suggested
he was unwise not to do so, Stoliz be-
gan Keeping track of the time he
worked with Respondent. Beginning in
early 1984, he marked his hours on a
calendar in Respondent's office. When
his relationship with Respondent
ended, that calendar was left in her
office.

28) Respondent was involved with
a production company's employment
of extras at Grant High School. They
received $1.00 plus lunch. Respon-
dent was not the employer of record.
Respondent supplied a record of work-
ers and hours when the Agency inves-
tigated, enabling the Agency to obtain
wage payment to the extras from the
production company. In February
1994, Respondent received a lefter
from Compliance Specialist Bessler
thanking her for her cooperation.

29) Respondent stated she had
kept a log of the projects involving
Stoltz. She had no record of the time
Stolz worked. On some nights she
did not know how late he had been at
the office until he mentioned it the next
day. She would work some nights due
to the volume of work, but other nights
she would leave at 9 p.m. and allow
Stoltz to finish,

30) On one occasion during the
production of "Medicine Ball," Stoiz
asked to report late because he was
exhausted and needed to sleep in.
Respondent refused permission, telfing
him he needed to be on time. He
never asked again. He was usually the
first one in and Respondent came and
went with no schedule of her own. He
was always available to check people
inand out -

31) Because of the hours spent
working with Respondent, Stoliz
missed many classes and had no time
for homework. If Respondent paged
him during the day, he would skip
class or give an excuse of an emer-
gency. His grades went down and he
was unable to stay awake when he did
attend class. The school counseling
office called his parents and he found it
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stressful dealing with school and his
parents. He lost friends and had little
social life.

32) At the time of the hearing, Brian
Tanke was production coordinator for
a production, "Dead at Sunset” He
had been acquainted with Respondent
since 1992. He helped his wife as a
production coordinator on "Single Dad"
in 1993. He was aware that Stoliz was
helping Respondent with "Single Dad"
and was not a production company
crew member. BExras were paid
through a different payroll office from
the regular crew.

33) At the time of the hearing, Ka-
trina Sanders-Payne had worked in the
television, movie, and entertainment
industry, both on and off the screen, for
25 years., She had worked as an extra
and in several capacities such as di-
rector, assistant, and coordinator in
production, transportation, and extras
casting. After staffing positions with
the most qualified people, most depart-
ments hire intems to do the erands
and legwork. These intemns may be
paid or unpaid, depending on the
budget available. She had used in-
ferns in extras casting. Intems leamn
skills which are a means to break into
the business. Film production compa-
nies recruit experienced, skiled peo-
ple. Most intems have asked to work
in that capacity. This use of intemns is
prevalent along the west coast. There
were only a few Afican-Americans
working in production. Intems usually
do errands, office work, make and re-
ceive telephone calls, type, and help
keep the extras available and supplied
with food and drink. They may be stu-
dents or they may be seeking a sec-
ond carcer. They usually cover their

own expenses, but may eat with the
crew. They work as muchas 151018
hours per day during a 5 or 6 day
week.

34) Shari Smith worked for Re-
spondent about three or four weeks
around October 1983. Smith de-
scribed herself as an “"apprentice,” a
job ftitle suggested by Respondent.
Smith worked in Respondents office,
recording the listing of extras, from
early moming to late in the evening, 8
to 10 p.m. or later. Respondent paid
her one third of the listing fee for each
person she signed. It was necessary
that she remind Respondent each day
of the amount she was owed. Smith
also received some mileage and up to
two meals per day. Smith's ambition
was in the production end of the
business.

35) Stoltz was working with Re-
spondent when Smith started. He
came in after school and worked until
midnight or after. Smith recalled the
office as very busy and stressful, re-
quiring fong hours. Stoitz, who was not
being paid, was knowledgeable and
assisted Smith when Respondent was
out of the office. Smith was discour-
aged by Respondent from discussing
pay with Stoltz.

36) Smith missed an early call
(5:30 am), called Respondent to
apologize, and left for a planned family
trip. She attempted to again work with
Respondent upon her retum, but Re-
spondent never retumed her calls.

37) At the time of the hearing,
Henry Taylor was in the craft services
business, that is, he catered snacks for
fim crews. He was guided into that
business by Respondent He met
Stoltz in Respondent's office, where
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" Stoltz was an intern. Respondent has
" had "a ot of" infems working for her,
that was how they got into the busi-
ness. Stoliz was good at it. Taylor un-
derstood that Stolz had agreed with
his parents that he would work to early
evening and then do his homework.
Taylor would find him at Respondent's
office late at night and encourage him
to put school first. Stoltz worked iong
hours. Taylor entered Respondent's
office one moming around 5 or 6 a.m.
and found Stoltz on the ficor, asleep.
Respondent was upset by Sioliz
sleeping at the office and took back
Stoliz's office key.

38) Steliz appeared o be a “worka-
holic," he loved the work and stayed in
the office. Stolz had previousily at-
ternpted to reamange the office and
Respondent told him that as an intem
he couldn't do that. Taylor advised Re-
spondent to get rid of Stoltz,

39) Stollz did not work in Respon-
dent's office during several weeks in
January and February 1894. He had
some medical treatment. Respondent,
after taking back the office keys, re-
stored them and Stoliz's dufies. He
continued to work with Respondent
through May 6, 1994. Afier that, he
was associated briefly with other ex-
tras coordinators. He was running his
own casting service, "Extras Only," at
the time of the hearing. He denied
sending any fax transmittals about
Respondent.

40) While Stoltz worked in Respon-
dent's office, he worked at her direc-
tion. If the production company told
him it didn't need him there, that is, that
it wasn't going to pay him, he stil re-
mained and camied out his duties for
Respondent, who told him she needed

him there to check the extras in and
out,

41) Holy Happenstance (true
name Holly Hummer) worked (under
the name Hummer) as an unpaid
helper for Respondent from April to
September 30, 1993. She had a
pending wage claim against Respon-
dent at the time of hearing. She had
sought out Respondent upon hearing
that Respondent might help her into
show business and accepted Respon-
dent's suggestion to work as an intem.
She was not a minor at the time. She
first knew Stolz as an extra cast as a
teenager. His age was on his listing
information. Respondent mentioned
that Stoltz was very eager and would
be wiling to do more work. On Sep-
tember 30, he worked as an extra and
also began helping on the set camying
drinks to the other extras.

42) April Serio worked through Re-
spondent's office as an extra and
stand-in at times material. She worked
on "Save the Last Dance," "Imaginary
Crimes," and "Under Suspicion” be-
tween October 1993 and for three or
four months into 1994. As a stand-in,
she often worked 8 to 18 hours a day,
reporting as early as 5:15 to 8 am,
depending on the finishing time for the
previous day. Sicllz was present
when exiras worked, amiving on the
set when or before they did and leav-
ing when or after they did. This some-
fimes meant 16 hours or more.

43) Respondent was not con-
cemed about competition from other
extras casting companies, including
Stoliz's company, “Extras Only." Re-
spondent treated extras kindly, asking
only that they be professional at all
times. Extras listed with other casting
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companies continued to be calied by
Respondent, even if not aways
avafable.

44) At times material, Rose Rob-
erts was building manager of 333 NE
Russell Street, Portiand, the site of Re-
spondents office. She met Stoiz in
about September 1993. He worked for
Respondent and sometimes called
Roberts as an extra. She saw Stoltz
working for Respondent when, as
building manager, she locked the
buiiding in the evening or had occasion
to come in late in the evenings and on
weekends. She sometimes let him
into the building. She discussed with
Respondent and Stoliz the late hours
required by large casting calis when
she needed fo lock the building for the
evening. Stoltz once called her at
11:30 p.m. to report at 6 a.m. the next
day. He was on the setat 6 am, and
admitted to her he had worked all
night. She often spoke to Stolz about
staying in school, but he seemed to
think the job was more important.

45) Coby Porter, who was 17
years of age at the time of the hearing,
was a close friend of Stoitz for several
years and had lived with Stoltz and his
family. He spent much time with Stoliz
until Stoliz began spending all his time
after school until late at night working
for Respondent. When Stoliz had op-
portunity to go somewhere with Porter,
he was frequently paged to the office.
Porter met Respondent in her office
through Stoltz.  Respondent was
Stoliz's boss and Stoltz was her em-
ployee. Stoltz slept in class, appeared
very tired, and had difficulty doing his
schootwork. He twice visited Porter
around 11:30 p.m, wupset and
"stressed out" but he continued to

pursue his dream, his connection with
show business.

46) Porter worked one day as an
extra on "Medicine Ball." He accompa-
nied Stoliz to the set early, before the
other extras amived. Respondent was
there and told them not {o "hang out’
together, that each was working. Por-
ter saw little of Stoltz during that day.
They were on the set until 10 p.m,
then went back to Respondent's office
because Stoliz was told he had to do
some work. Respondent was there.
Stoltz worked untit about 1:00 am. To-
ward the end of Stoliz's association
with Respondent, Porter assisted him
with copying and distributing some fli-
ers in Salem.

47) At times material, Virginia
Briggs and her husband, Hamy O.
Briggs, were listed with Respondent,
worked as exfras on several projects,
and were listed with other casting
agents. She met Stolz, an ambitious |
young man of school age who de-
scribed himself as an intem, at Re-
spondent's office. She noted that he
was answering the phone and helping
Respondent.

48) At times material, Rod James
{true name Roderick James Skibenes)
was listed since February 1993 with
Respondent and worked as an extra
on seven projects. It was a good pro-
fessional experience. He was aware
of the use of volunteers or intems in
the film industry. He met Stoltz on the
set of "Dancing With Danger' ("Save
the Last Dance") and knew that Stoltz
worked for Respondent He found
Stoltz to be demanding, abrasive, and
seemingly unhappy. Respondent told
Stoltz to treat the extras courteously,
without yeling. James worked with
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Stoltz on "Under Suspicion" and "Medi-
cine Ball" He worked with other cast-
ing agents and was aware that Stoltz
had started his own casting company.

49) At the time of the hearing, Fe-
licia Slider worked with Respondent as
anintem. She was also employed with
the Oregonian newspaper. She was
acquainted with Stoltz, whom she met
while he worked with Respondent
She was interested in leaming about
the industry and Stoliz told her about
what fascinating work it was. Later, on
the set of "Medicine Ball," he showed
her what he did as an intem. She
knew that intems were unpaid. Stoitz
showed her how to complete an extras
voucher, and suggested that she could
get paid by the production company
even when she did not actually work
as an extra.

50) Slder found that most work
days were eight or nine hours, and
was never told to work to 1:00 am. or
later. She worked evenings on the set,
and occasionally finished up at home,
but never that Iate. Slider, Respondent,
and Stoliz usually left the set together.
Any work Stoltz did beyond that was
"on his own." On the sets of "Medicine
Bal" and "Under Suspicion,” Respon-
dent told him several times to slow
down, that he was trying to do too
much. Slider thought that Stoltz was
too young to work late hours. She was
23 years of age at the time.

51) At times material, Christin
Swanson was employed by Lakeside
Productions on "Under Suspicion," first
as assistant production coordinator
and later as production coordinator.
Respondent was the contract extras
casting provider. Swanson saw a fax
fom "Extras Only" which listed

experience Stoliz had gained with
Central Casting and with Respondent
as being experience of "Extras Only."
Lakeside had an agreement with Re-
spondent and did not hire Stoltz's firm.

52) Chanda Watts had worked with
Respondent as an unpaid intem from
August 1994 to early 1995. She knew
that Stoitz had been an intem with Re-
spondent _As an African-American,
she saw that minorities rarely were
featured on camera. Her ambition was
to be an actress, and she saw working
with Respondent as an opportunity in
film production. She saw interns used
in all phases of the business including
wardrobe, transportation, and other de-
pariments. She worked as a wrangler
on "Under Suspicion," and was paid by
the production company. She subse-
quently obtained an assignment as a
"day player" (she had one line} for
which she was paid $440 a day.

53) After Stoltz terminated with Re-
spondent, Slider and Watts worked as
intems with Respondent. Both made
telephone calls to extras, who stated
that Stoltz had failed to call them for
work or had not followed through when
they were underpaid or with promises
of work. Some preferred not to work
again through Respondent's office be-
cause they were treated rudely by
Stollz. There had been break-ins at
the office and there were files missing.
Some extras had paid listing fees lo
Stolz which were unrecorded. Re-
spondent relisted them without fee.
Generally, a listing expired in 12
months. The unemployed and the
homeless were not forced to pay.

54) Jessica Holmgren went to
school with Stoltz. He called one day
and asked her to fill in as an exira,
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stating they needed someone right
away. She told him she could not work
late because she had school the fol-
lowing day. He insisted that she re-
port When she eventually had to
leave before the days shooting was
completed, Respondent was in diffi-
culty with the production company, be-
cause Holmgren had appearsd on
camera,

55) Kyle Sheeley was employed as
sales director for a hotel chain at the
time of the hearing and also worked
with Respondent as an unpaid infem.
He had previously worked on films and
in early 1993 he contacted Respon-
dent for work in casting. He assisted
with exiras, organized, found types,
and assisted with casting calls. He
worked with Stoliz. Respondent spoke
to Sheeley and Stollz regarding accu-
racy of vouchers. At times, Sloliz
would not leave in the evening when
Respondent sent him home. In May
1993, Sheeley interviewed potential
extras in Salem. At Respondent's di-
rection, Sheeley had marketed in Sa-
lem through word of mouth,
Meanwhile, Stoliz had distributed un-
authorized fliers soliciting exiras
applications.

56) After Stoilz ceased working for
Respondent, Respondent's office re-
ceived fax fransmissions which were
sexually and racially derogatory and
contained derogatory allegations abouit
Respondent. Some of the productions
companies also received these mes-
sages, which Respondent believed
Stoltz had initiated. Respondent ob-
tained an extras casting contract with
l.akeside Productions in spite of their
knowledge of negative information cir-
culated about her.

57) In May 1994, Respondent had
determined to end Stoliz's relationship
with her office and told him not to work
on a project located in Salem. He
made up some fiiers for the project and
distributed them in Salem after being
told not to do so. His presence in Sa-
lem and the development and distribu-
ion of the flers were fotally
unauthorized. As a result, she asked
for the retum of the office key and
pager.

58) While Stoitz worked in Respon-
dent's office, he worked at her direc-
fion. If the production company told
him it didn't need him there, that is, that
it wasn't going to pay him, he still re-
mained and carried out his duties for
Respondent, who told him she needed
him there to check the extras in and
out. Respondent told him she would
pay him on "Save the Last Dance"
through her office.

59) Acting as an unpaid intem was
seen as a means by which an inter
ested individual could gain experience
in and knowledge of the film industry.

60) The production company for
"Single Dad" used a camera intem {an
adult) who became a paid employee
toward the end of the production.

61) Previous to her association
with Stoltz, Respondent had seen peo-
ple of varying ages, from 14 years of
age up, used as unpaid intems by pro-
duction companies. She had seen
Stoliz "booking” for another casting of-
fice. She knew he was young, but de-
nied knowing he was only 16 years of
age and did not consider him to be her
employee.

62) William F. Pick was a Compli-
ance Specialist with the Agency at
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times material. In the summer of 1994,
he investigated the allegations against
Respondent reganding Stoltz. He
made aitempts to obtain records on
Stoliz from Respondent,  who re-
sponded by saying she was being har-
assed, He obtained a claim calendar
from Stoltz. In the Agency's records,
he found a "short duration" permit for
Respondent covering September
1993, which allowed the hire of up to
50 minors as extras for a maximum of
ten days without the necessity of filing
individual employment certificates.
There was no record of a minor work
permit for Stoliz and no minor employ-
ment certificate from Respondent re-
ganding hiring Stoltz as her assistant.
Based on the claim calendar submitted
by Stoliz, Pick found that Stolz had
worked over 44 hours a week on 19
occasions.

63) With the exception of training
programs registered with the Agency
and certain religious, governmental, or
non-profit organizations, no employer
in Oregon may accept the volunteer
services of an employee. All employ-
ees in Oregon, including minors, not
covered by these exceptions must be
accorded minimum labor standards,
including working conditions and mini-
mum wage. Oregon does not recog-
nize voluntary intemship in any for
profit undertaking as legal.

64) Taylor was a close family friend
of Respondent and a father figure to
her children. He testified that Stoltz
threatened him and Respondent's chil-
dren after Stollz ceased working for
Respondent. He believed that Stoliz
was responsible for derogatory fax
messages and had taken client files
from Respondents office for his own

use. He had no proof of this. He
thought that Stoltz was a hard worker
with poor people skills.

65) Some of Respondent's testi-
mony varied in some respects with
other, more credible evidence. Re-
spondent denied keeping Stolz from
attending school, and asserted that
she had spoken repeatedly with his
parents and his school counselor. Part
of Respondent's upset with Stoliz was
due to his not keeping record of listings
and fees. After May 1994, Respon-
dent was the target of rumors and fax
messages which she atiributed to
Stoltz. Respondent believed she was
victimized by two break-ins which she
also aftributed to Stolz: one in July
when her journal and ledgers came up
missing and one in the period between
August and October, when she was
working daily on a set in Tigard. Her
office was thoroughly "trashed" that
time, but the only things missing were
computer discs of extras files, ie., list-
ings. She stated she had intended to
cooperate with Pick and BOLI's investi-
gation and had some notes regarding
the projects involving Stoltz.  She re-
tained an attomey but was unaware at
the time of the hearing what was done.
She testified that there were so many
things going on in the late summer of
1984 that she did not clearly recall her
conversations with her attomey or her
dealings with Pick. At the time of the
hearing, Respondent stated she at that
time understood the requirements of
the law, and intended future compli-
ance, inciuding obtaining or offering
only paid positions for intems. When
she attempted to get Stoltz a paid posi-
tion with "Save the Last Dance" she
leamed his age. Since she had talked
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to his parents and his school, she
thought it was pemmissible to get him
employment. She stated his age was
not listed in her casting records. The
Forum has disregarded those portions
of Respondent's testimony which were
controverted by more credible evi-
dence or inference or which did not
bear upon the unlawful employment of
aminor.

66) Some of Stoltz's testimony var-
ied in some respects with other, more
credible evidence. The Forum has dis-
regarded those portions of his testi-
mony which were controverted by
more credible evidence or inference or
which did not bear upon Respondent's
unlawful employment of a minor.

67) When Slolz sought the
Agency's help in collecting wages from
Respondent for his services, he filled
out a calendar with the hours he
worked each day as best he could re-
cal. He gathered such documents as
he had and "tied to construct it as
close as | could come fo it" He filed
the resulfing claim calendar with the
Agency on or about June 7, 1994, At
about the same time, he filled out an
Agency complaint form in regard to an
alleged child labor viotation.

ULTIMATE FINDINGS OF FACT

1) At all times material herein, Re-
spondent LaVemne Springer did busi-
ness as Thumbs Up! Bxira Casting, a
business wherein she facilitated the
assignment of extras for performance
in various television and motion picture
productions in this state.

2) While so engaged, Respondent
utilized the personal services of Daniel
Lee Stoltz, who assisted her at her di-

rection and under her instructions from
Ogtober 1993 to May 1994.

3) While Stoltz assisted Respon-
dent as described, Respondent sup-
plied the office, the office equipment, a
pager, and a key fo the office, and
specified the procedure for doing the
job,

4} During times material, Stoliz
was a minor 16 years of age. There
was no evidence that Respondent was
regulated under the Federal Fair Labor
Standards Act.

5) Before engaging Stoltz as her
assistant, Respondent did not require
him to produce a work permit.

B) After engaging Stoltz as her as-
sistant, Respondent did not file a com-
pleted Employment Certificate Form
with the Bureau of Labor and Indus-
tries within 43 hours after first permit-
ting him to work.

7} From about Oclober 1, 1993,
through May 6, 1994, Stoliz assisted
Respondent in her office or on the lo-
cation of the described productions for
over 44 hours per week during a total
of 19 weeks.

8} From about October 1, 1993,
through May 6, 1994, Respondent did
not establish a regular payday, did not
keep records of the hours Stoliz
worked, and did not regulary compen-
sate Stoltz for the hours he worked.

CONCLUSIONS OF LAW

1) At times material herein, Re-
spondent was subject to the provisions
of ORS 653.305 to 653.370 and the

administrative rules adopted there-

under.

2) At fimes material herein, ORS
653,305 provided:
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(1) The Wage and Hour Com-
mission may at any time inquire
into wages and hours or conditions
of labor of minors employed in any
occupation in this state and deter-
mine suitable hours and conditions
of kabor for such minors.

"(2) When the commission has
made such determination, it may
issue an obligatory order in compli-
ance with ORS 183310 fo
183.550.

"(3) After such order is effec-
tive, no employer in the cccupation
affected shall employ a minor for
more hours or under different con-
ditions of labor than are specified
or required by that order; but no
such order nor the commission
shall authorize or permit the em-
ployment of any minor for more
hours per day or per week than
the maximum fixed by law or at
times or under conditions prohib-
ited by law."

At times material herein, ORS 653.307
provided:

"(1) The Wage and Hour Commis-
sion shall provide a method for is-
suing employment certificates to
minors and employment certifi-
cates to employers for the employ-
ment of minors in accordance with
rules and regulations which it may
hereafter adopt pursuant to the
provisions of ORS 183.310 fo
183.550, and shall by such rules
and reguiations require reports
from employers employing minors.

"(2) Failure by an employer to
comply with ORS 653305 to
653.340 or with the regulations
adopted by the Wage and Hour

Commission pursuant to this sec-
tion shall subject the employer to
revocation of the right to hire mi-
nors in the future at the discretion
of the Wage and Hour Commis-
sion, provided that an employer

shall be granted a hearing before .
‘the Wage and Hour Commissicn

prior to such action being taken.

"(3) All school districts shall co-
operate with the Wage and Hour
Commission and make available
upon request of the commission,
information concerning the age
and schooling of minors who have
applied for or been issued an em-
ployment certificate.”

At times material herein, ORS 653.310
provided:

"No child under 18 years of age
shall be employed or permitted to
work in any employment listed in
ORS 653.320(2), unless the per-
son employing the child procures
and keeps con file and accessible
{o the school authorities of the dis-
trict where such child resides, and
to the police and the commission
an employment ceriificate as pre-
scribed by the rules and regula-

tions adopted by the Wage and -

Hour Commission pursuant to
ORS 653.307, and keeps a com-
plete list of all such children em-
ployed therein.”

At imes material herein, ORS 653.370
provided, in pertinent part:

"(1) In addition to any other
penalty provided by law, the Com-
missioner of the Bureau of Labor
and Industries may impose on any
person not regulated under the
Federal Fair Labor Standands Act

Citeas 15 BOLI 47 (1996). 65

who violates ORS 653.305 o
653.370 or any rule adopted by
the Wage and Hour Commission
thereunder, a civil penalty not to
exceed $1,000 for each violation."

The Commissioner of the Bureau of
Labor and Industries has jurisdiction
over the persons and subject mater
herein. Respondent was not regulated
under the Fair Labor Standards Act.

3) At times material herein, OAR

839-21-006 provided, in pertinent part;

"As used in ORS 653.305 fo
653.360 and in OAR 839-21-001
to 839-21-500, unless the context
requires otherwise:

L R

"(5) 'Employ' shall have the
same meaning as that which ap-
pears in ORS 653.010(1)".

"(6} "Employer' shall have the
same meaning as that which ap-
pears in ORS 653.010(2)."

At times material herein, ORS 653.010
provided, in pertinent part;

"As used in ORS 653.010 to
653.261, unless the context re-
quires otherwise:

L AR 8 X}

"(3) 'Employ’ includes to suffer
or permit to work; however, 'em-
ploy' does not include voluntary or
donated services performed for no
compensation or without expecta-
tion or contempiation of compen-
sation as the adeguate considera-
tion for the services performed for
& public employer * * * or a relig-
ious, charitable, educational, public
service or simiar nonprofit

eorporation, organization or institu-
tion for community service, relig-
ious or humanitarian reasons or for
services performed by general or
public assistance recipients as part
of any work training program ad-
ministered under the state or fed-
eral assistance laws.

"(4) 'Employer means any per-
son who employs another person

LA A Bl

At times material, ORS 652.210 pro-
vided, in pertinent part

"As used in ORS 652210 to
652,230, unless the context re-
quires otherwise:

"(1) 'Employer' means any per-
son employing one or more em-
ployees * * *,

"(2) 'Employee’ means any in-
dividual who, otherwise than as a
copartner of the employer, as an
independent contractor or as a
participant in a work training pro-
gram administered under the state
or federal assistance laws, renders
personal services wholly or partly
in this state to an employer who
pays or agrees to pay such individ-
ual at a fixed rate."

At all times material herein, Respon-
dent was an employer and Daniel Lee
Stoltz was her employee.

4) At times material herein, OAR

839-21-220 provided, in pertinent part:

"(1) Unless otherwise provided
by rule of the Commission, no mi-
nor 14 through 17 years of age
shall be employed or permitted to
work unless the employer:

*

The numbering of the referenced subsections of ORS was changed to
(3) and (4), respectively, in 1989. Section 1, chapter 446, Oregon Laws 1989. -
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"(a) Verifies the minor's age by
requiring the minor to preduce a
Work Permit * * *.

Wk Aok ok

"(3) Within 48 hours after the
hiring of a minor, or of permitting a
minor to work, an empioyer shall
file a completed Employment Cer-
tificate Form by taking or mailing
the completed form to any office of

the Bureau of Labor and
Industries.”
At times material herein, OAR

839-21-235 provided:

"As used in OAR 839-21-235 fo
839-21-246, 'Employment Permit
means the Employment Certificate
to minors and the Employment
Certificate to employers of minors
required by ORS 653.307."

Respondent failed to verify the age of
minor Daniel Lee Stoliz, bom Septem-
ber 26, 1977, by reguiring him fo pro-
duce a work permit before employing
him or permiting him to work on or
about October 1, 1993, in violation of
ORS 653307, 653.310, and OAR
839-21-220(1)(a).

5) Respondent failed to file a com-
pleted employment certificate form with
the Bureau of Labor and Industries
within 48 hours after hiring minor Dan-
iel Lee Stolz, bom September 26,
1977, on or about October 1, 1993, in
violation of ORS 653.307, 653.310,
and OAR 839-21-220(3).

8) At times material herein, OAR
839-21-170 provided, in pertinent part:

"(1) Every employer employing

minors shall maintain and pre-

serve records containing the fol-

lowing information and data with
respect to each minor employed:

“(@) Name in full, as used for
social security recordkeeping pur-
pOSES LR R ;

"(b) Home address, including
zZip code;

"(c) Date of birth;

"(d) Sex and occupation in "

which the minor is employed ***;

"(e} Time of day and day of
week on which the minor's work-
week begins;

“(H Hours worked each workday
and fotal hours worked each
workweek;

"(g) Date the minor became em-
ployed by the employer and date
employment was terminated."

Between October 1, 1993, and May
1994, Respondent failed fo keep the
required records of the employment of
minor Daniel Lee Stoliz, including the
hours worked, contrary to  OAR
839-21-170.

7) At times matenial herein, OAR
839-21-087 provided, in pertinent part:

"(1) No employer shall employ
minars, except those employed in
organized youth camps or those
employed in agricultural employ-
ment, to work more than 44 hours
per week unless a Special Emer-
gency Overtime Permit has been
issued therefor by the Wage and
Hour Commission."

Befween October 1, 1983, and May
1994, Respondent employed Daniel
Lee Stoliz, a minor, more than 44
hours per week for each of 18 weeks
and possessed no Special Emergency
Overtime Pemit from the Wage and
Hour Commission, in violation of ORS
653.305 and QAR 839-21-067(1).
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8) Under ORS 653.370, the Com-
missioner of the Bureau of Labor and
Industries is authorized to assess a
civil penalty for each violation of ORS
653.305 fo 653.370 or any rnule
adopted by the Wage and Hour Com-
mission thereunder. The civil penalties
assessed in the Order below are a
proper exercise of that authority.

OPINION

The record in this case contains
overwhelming evidence that Respon-
dent was an employer in her work rela-
tionship with Daniei Lee Stoltz, a minor
16 years of age, and that Stolz was
her employee.

Where an individual who is not an
independent contractor or copartner
and who is not a participant in a work
training program administered under
the state or federal assistance laws
renders personal service in this state to
another who pays or agrees to pay the
individual at a fixed rate, that individual
is an employee and the one to whom
the service is rendered is an employer.
QRS 652.210. There was no evidence
that whatever knowledge or training
Stoltz received from Respeondent was
in any way part of a state sponsored or
federally sponsored work fraining
program.

The fact that Stoltz was not paid or
that there was no agreement to pay
him a fixed rate cannot {ake him out of
the definition of "employee" where a
minimum wage law required that he be
paid a minimum wage. In the Matter of
Martin's Mercantile, 12 BOLl 262, 273
(1994) (citing In the Malter of Crystal
Heart Books Co., 12 BOLl 33, 44
(1993)). Where the alleged employer
has the right to control how the work is
performed, fumishes the equipment,

materials, and facilites used by the al-
leged employes, and the alleged em-
ployee cannot hire others to assist with
the assigned work, the relationship is
one of employeremployee and does
not involve an independent contractor.
In the Matter of Alf Season Instlation
Company, Inc., 2 BOLI 264, 273-78
(1982). Where an individual has no
ownership interest in the business, has
no right to share in the profits, no liabil-
ity to share any losses, and no right to
exert some control over the business,
that individual is not a co-owner or co-
pariner of the alleged employer, but is
in fact an employee. Crystal Heart
Books, 12 BOLI at 41-44.

Respondent argued that Stoltz was
an unpaid intern, exchanging his vol-
unteer labor for training and knowledge
in the film business, and introduced
credible evidence that such arrange-
ments were common throughout the
flm industry. However widespread
that type of "training" might have been
in the past or elsewhere, it is not lawful
in Oregon, whether it invoives aduit
employees or minors.

The Forum has difficulty crediting
Respondent's expressed belief that the
“intem" system she described was
lawful. She had, prior to employing
Stolz, discussed the unpaid intem
situation with a representative of the
Agency. While she employed Stoliz,
she again had notice of the require-
ment of Oregon law that workers, par-
ticulary minors, receive minimum
wage when she leamed that a foken
payment plus lunch was not an accept-
able pay rate. Respondent denied will-
fully violating the law. Willfulness is not
an element in the violations charged of
failing to verify age, fafing fo file a
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compileted employment certificate form
with the Bureau within 48 hours of hir-
ing Stoltz, or employing hirn over 44
hours per week without a Wage and
Hour Commission special permit, but if
it were, that element would be
satisfied.

it is not a defense for Respondent
that Stolz willingly and eagerly under-
took the “intem" position. The subject
statutes and rules were clearly de-
signed fo protect minors from their own
eagemess and naivete, and from less
than scrupulous potential employers.

The statutes and rules allow this
Forum to impose particular penalties.
Whatever Respondent's subjective in-
tent, the result was that she obtained
free labor at the expense of a child.
Any evidence suggesting that the child
may have been disioyal or undepend-
able do not mitigate those penalties.
Respondenfs assurances of future
compliance are offset by the continued
use of unpaid intems up to the time of
.hearing. Nothing in this record sug-

gests that anything less than the sanc-

tions sought by the Agency should be
imposed.
ORDER

NOW, THEREFORE, as author-
ized by ORS 653.370, LAVERNE
SPRINGER, dba Thumbs Up! Extra
Casting, is hereby ordered to deliver to
the Bureau of Labor and Industries,
Fiscal Services Office Ste 1010, 800
NE QCregon Street # 32, Portland, Ore-
gon 97232-2109, a certified check pay-
able to the BUREAU OF LABOR AND
INDUSTRIES in the amount of
TWENTY THOUSAND DOLLARS
($20,000), plus any interest thereon,
which accrues at the annual rate of
nine per cent, between a date ten days

after the issuance of the Final Order
herein and the date Respondent com-
plies therewith. This assessment is the
sum of the following civil penalties
against Respondent:

(1) Five Hundred Dollars ($500) for

one violation of OAR 839-21-220(1)(a); ,

{2) Five Hundred Dollars ($500) for
one violaion of ORS 653.307,
653.310, and OAR 8309-21-220(3),
and,

(3) Nineteen Thousand Dollars

($19,000) for 18 violations of ORS
653.305 and OAR 839-21-067 (1).

in the Matter of
TONY CHAN,
dba Wong's Cafe, Respondent.

Case Number 11-86
Final Order of the Commissioner
Jack Roberts
Issued April 16, 1998,

SYNOPSIS

Employer did not discharge Com-
plainant because she ufifized workers'
compensation procedures or because
she applied for workers' compensation
benefits. The Agency failed to prove
with credible evidence a causal con-
nection between Complainants dis-
charge and the fact that Complainant
fled a workers' compensation claim
and applied for benefits. ORS 659.410;
OAR 839-06-105(4)(a).

Citeas 15 BOLI 68 (1996). 69

The above-entitled contested case
came on regularly for hearing before
Linda A. Lohr, desighated as Adminis-
trative Law Judge (ALJ) by Jack Rob-
erts, Commissioner of the Bureau of
Labor and Industries for the State of
Oregon. The hearing was held on De-
cember 5, 1995, in the office of the
State of Oregon Employment Depart-
ment, 801 Oak Avenue, Klamath Falls,
Oregon. The Bureau of Labor and In-
dustries (Agency) was represented by
Alan McCullough, an employee of the
Agency. Tony Chan (Respondent)
was present throughout the hearing
and represented by Dennis L. Oden,
Attorney at Law. July Morrell (Com-
plainant} was present throughout the
hearing and was not represented by
counsel.

The Agency called the following

“wilnesses in order of appearance: Mi-

chael Adams, M.D., Complainants
treating physician (by telephone); Ber-
nadette Yap Sam, Civil Rights Investi-
gator, Bureau of Labor and Industries;
Michael Momel, Complainant's hus-
band (by telephone); Tony Chan, Re-
spondent, and = July Morrel,
Complainant.

Respondent called the following
witnesses in order of appearance:
Denise Sinclair; Doreen (Dee) Lilly;
and Tony Chan, Respondent,

Having fully considered the entire
record in this matter, |, Jack Roberts,
hereby make the following Findings of
Fact (Procedural and on the Merits),
Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On August 22, 1984, Complain-
ant filed a verified complaint with the
Civil Rights Division of the Agency al-
leging that she was the viciim of the
unlawful employment practices of Re-
spondent. After investigation and re-
view, the Agency . issued an
Administrative Determination finding
substantial evidence supporting the al-
legations of the complaint.

2) On October 30, 1995, the
Agency prepared for service Specific
Charges alleging that Respondent dis-
criminated against Complainant by ter-
minating her from her employment
based on her application for benefits,
invoking, and utilizing the workers'
compensation procedures in violation
of ORS 659.410. With the Specific
Charges, Respondent was served with
the following: a) a Notice of Hearing
sefting forth the time and place of the
hearing in this maiter; b) a Notice of
Contested Case Rights and Proce-
dures containing the information re-
quired by ORS 183.413; ¢) a complete
copy of the Oregon Administrative
Rules (OAR) regarding the contested
case process, and d} a separate copy
of the specific administrative rule re-
garding responsive pleadings. Both
the Notice of Contested Case Rights
and Procedures and the Bureau of La-
bor and industies Conlested Case
Hearings Rules {OAR 839-50-130(1))
provide that an answer must be filed
within 20 days of the receipt of the
charging document. Respondent,
through counsel, timely filed an answer
on November 16, 1995.

3) On November 17, 1995, the
Agency filed a Motion to Amend
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Specific Charges fo add "Yuk Fu
Johnny Chan dba Wong's Cafe" as an
additional Respondent. The Agency
based its motion on an Opinion and
Order issued by the Workers' Com-

pensation Board, which referred o Yuk

Fu Johnny Chan as Complainant's
employer during times material. On
November 20, 1995, the ALJ con-
ducted a prehearing telephone confer-
ence fo ascertain the extent of
Respondent's knowledge of potential
additional parties and to determine the
necessity of postponing the hearing
until additional Respeondents could be
joined. Respondent requested and
was given additional time to provide fo
the ALJ and the Agency information
regarding the existence of additional
parties. The Agency shortly thereafter
advised the ALJ by telephone that it
was withdrawing its motion and on No-
vember 28, 1995, the Agency con-
firmed by telephone that Respondent
had been nofified of the withdrawal
during a perpetuation deposition.

4) On November 20, 1995, the
AL issued a Discovery Order to the
parficipants, directing them each to
submit a Summary of the Case pursu-
ant fo OAR 839-50-210.

5) On November 27, 1985, Re-
spondent filed a Motion and Order for
Continuance of the scheduled hearing
because Respondents attorney, Den-
nis L. Cden, was attending a seminar
during the week prior leaving him insuf-
ficient time to prepare Respondents
case. The ALJ denied Respondents
request, pursuant to OAR 839-50-
150(5), because Respondent failed to
show good cause for a posiponement
and because his request was untimely.

6) Pursuant to OAR 839-50-210
and the ALJ's order, the Agency and
Respondent each filed a Summary of
the Case. On November 28 and De-
cember 1, 1995, respectively, the
Agency and Respondent each filed an
addendum to their case summaries.

7) At the commencement of the
hearing, the ALJ admitted and read
into the record certain exhibits stipu-
lated to by the Agency and Respon-
dent during a pre-hearing conference.

8) At the commencement of the
hearing, Respendent's counsel stated
that he had reviewed the Notice of
Contested Case Rights and Proce-
dures and had no questions about it.

g) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ orally advised the participants
of the issues to be addressed, the mat-
ters to be proved, and the procedures
goveming the conduct of the hearing.

10) The Proposed Order, which in-
cluded an Exceptions Notice, was is-
sued on March 8, 1996. On March 14,
1996, the Agency requested an exten-
sion of time to March 28, 1996, within
which to file exceptions. The request
was granted on March 14, 1996. Ex-
ceptions were required to be filed by
March 28, 1996. On March 25, 1996,
the Agency notified the forum that no
exceptions would be filed. No excep-
tions were received by the Hearings
Unit.

FINDINGS OF FACT - THE MERITS

1} During times material herein,
Respondent was an owner and opera-
tor of Wong's Cafe, a restaurant lo-
cated in Klamath Falls, Oregon, where
Respondent engaged or utilized the
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personal services of six or more
employees.

2) Respondent has owned the
restaurant nine years and shares re-
sponsibility for its operation with his
brothers and co-owners, Johnny Chan
and Steve Chan. All of the brothers
cool and maintain the kitchen, but the
restaurant management falls primarily
on Respondent.

3) Dee Lily has worked for Re-
spondent between seven and eight
years. At times material herein, Lilly, in
addition to waiting on tables, was Re-
spondent's "head waitress" responsi-
ble for scheduling the other waitresses
for their weekly shifts and interviewing
prospeclive waitresses for empioy-
ment with Respondent. New hires are
always infroduced to either Respon-
dent or his brother, Johnny Chan, in
Respondents absence, for final ap-
proval. Lilly handles the day-to-day
waifress management, inchiding as-
suring that busy periods are covered
by adequate staff and that waitresses
are scheduled for days off. She also
makes amrangements for those who
need additional time off. New hires are
advised by Lilly of Respondent's policy
requiring advance notice, when possi-
ble, of the need for additional days off.
When sick, the waitresses are asked
fo give as much nofice as possible, but
at least two hours notice is advised.
When they make amangements
among themselves for trading shifts or
substituting for each other, they are re-
quired to notify Lilly. Lilly discusses any
waitress problems with Respondent,
or, in his absence, Johnny Chan.

Although Respondent is the final deci-
sion maker regarding discharge, Lilly's
recommendations are generally ap-
proved by Respondent when sup-
ported by a full explanation of the
reasons behind the discharge,

4) Complainant was empioyed by
Respondent from October 1, 1993, to
June 17, 1984, She was hired as a
hostess and soon after put to work as
a waitress. At times material, Com-
plainant averaged a 30 hour work
week and eamed $4.75 an hour. She
usually worked about five days a
week. She averaged $60.00 per week
in tips.

5) On March 28, 1994, Complain-
ant woke up experiencing pain and
numbness in her hands. After she ar-
rived for her 11:30 a.m. shift, she dis-
cussed her condition with two
coworkers, Denise and Marilyn, and it
was agreed that her co-workers would
call someone to cover her shift while
she went to the doctor for medical
freatment She was examined by Dr.
Stuart, who diagnosed tendinitis, took
her off work for two days, and referred
her to Dr. Adams for further treatment.

6) Dr. Adams tock Complainant off
work from approximately April 1, 1994,
until he released her for work on May
14, 1994,

7) On April 1, 1894, Complainant
fled a workers' compensation claim.
She also applied for and received
workers' compensation benefits,

8) In an Opinion and Order issued
by the Oregon Workers' Compensa-
tion Board on March 24, 1995, the

* Throughout the hearing, the employees were referred to and referred o
themselves as "waitresses," a term informaily stipulated to by Respondent and

the Agency.
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Referee found that Dr. Adams initially
diagnosed Complainant's condition as
tendiniis and later, in Aprt 1994,
added possible deQuervain's syn-
drome to his previous diagnoses of
thumb and wrist tendinitis. The Refe-
ree also found that Dr. Adams's chart
notes did not reflect any diagnosis of
Renaud's syndrome until after Com-
plainant's workers' compensation claim
was denied on June 27, 1995. The
Referee concluded that Dr. Adams's
opinion on causation was not persua-
sive "because of his post hoc reason-
ing, his failure to initially diagnose
Renaud's syndrome, his consequent
inappropriate treatment, and his diag-
nosis of deQuervain's syndrome
based on thenar eminence pain.”

9) Lilly was surprised and upset
when Complainant filed the claim be-
cause she believed that Complainant
had lied to her about the condition of
her hands. Complainant initialty told
Lity and some co-workers that her
hand problems were of long standing

“and preceded her employment with
Respondent. The day after she saw
Dr. Stuart, Complainant told Lilly she
wasn't going to file a claim because
she didn't believe it was work related.
Lily's personal opinion at the time
Complainant filed her claim was that
the claim was not meritorious. Al
though Respondent was aware of the
claim, he left handiing the details of the
claim up to Lily and the insurance
company.

10) Complainant retumned to work
as a waitress on May 14, 1984. Nei-
ther her hours nor her pay was cut af-
ter she retumed.

11) Complainant was scheduled
for an independent  medical

examination (IME) in Porland on
Tuesday and Wednesday, June 14
and 15, 1994, her regularly scheduled
days off. She was scheduled to be off
on Sunday, June 12, and scheduled to
work on Monday, June 13, from 11:30
am. unti 1:30 pm. Complainant
timely amanged to take Monday, June
13, and Thursday, June 16, off so that
she could leave on Sunday, June 12,
and visit relatives in Washington while
in the Portland area. She told Lilly that
she and her husband had "things to
do” on Friday in Klamath Falls and that
she would retum from her trip in time
for her 5:30 p.m. shift on Friday, June
17, 1994. Lilly asked Complainant to
call her on Tuesday or Wednesday
and let her know how the exam was
going.

12) Complainant called Lilly for the
first ime on Friday, June 17, 1894,
around 11:45 am. from Portland to tell
her that she would not be able to make
it in to work at her scheduled time. Lilly
told Complainant that she would try to
find someone to cover for her but that
Complainant was expected fo be there
for her evening shift if a replacement
could not be found. Lilly and Com-
plainant agreed that Complainant
would call Lilly back at 3 p.m. to deter-
mine if anyone was-found to cover her
shift.

13) Compiainant called Lilly at 3
p.m. from Roseburg, Oregon, and was
advised that Lilly was unable to find a
replacement for her and that she was
expected to show up for her shift
Complainant was told that if she didn't
show up, she "probably" would be
fired.

14) Complainant did not show up
for her scheduled shift and did not

come into the restaurant at all until ap-
proximately one week iater to pick up
her paycheck. After Complainant
failed to appear for her shift and made
no effort to communicate with Lilly or
Respondent thereafter, Lilly eventually
considered Complainant fired.

15) During Complainant's employ-
ment with Respondent, neither Re-
spondent nor his brothers freated her
badly nor did they discuss her workers'
compensation claim with her,

16) Complainants workers' com-
pensation claim was denied on June
27, 1994,

17) Complainant's testimony was
not entirely credible. On important
points her testimony was intemally and
legically inconsistent.  For- example,
when testifying to her damages she
stated that she averaged $60.00 per
week in tips. In response to a direct
question, she responded that $30.00 to
$40.00 was the most she ever made in
aday. After the noon break, she testi-
fied that she was "confused” during her
eartier testimony and that she did not
average $50.00 per week but rather
made $60.00 a day in fips. Her initial
tip testimony was specific and straight-
forward in response to specific and
straightforward questions. In contrast,
her revised testimony was vague and
evasive and she failed to reconcile her
distinctly different statements regarding
her daily tip eamings. The ALJ was left
with the perception that she was al-
tempting to inflate her eamings rather
than correct a mistake and, as a con-
sequence, Complainant was not be-
lieved on that point. In more testimony
related to damages, Complainant, at
one point, claimed she was physically
capable of working as a waitress after
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she left her employment with Respon-
dent. Atanother point she claimed she
wouldn't iast a week as a waitress be-
cause of the continued pain in her
hands. In one breath she stated she
looked for work after she left Respon-
dent's employment, in the next breath
she intimated that it was futile to look
for work because she was "in limbo"
over her workers' compensation claim
and "who's going fo hire somebody
who is in the middle of a workers
comp claim?" Her inconsistencies re-
garding her physical abilities rendered
her testimony useless as evidence that
she suffered economic ham as a re-
sult of losing her job. On another im-
portant point, Complainant claimed that
she was not scheduled fo work at 5:30
p.m. on Friday, June 17, 1994, and
that Lilly had arranged for someone to
work for her that night as well as the
previous shifts of that week. However,
she admitted that she amanged for
time off from work for an extended pe-
riod from June 12 through June 16,
and that she fold Lifly she planned fo
work her scheduled shit on Friday,
June 17. She also admitted that she
called Lilly about six hours before her
Friday shift was to begin and told her
that she wouldn't be able to make it in
time for her shift. Complainant's hus-
band testified that Complainant called
Lilly before noon on Friday after she
realized that by the fime she made a
stop in Roseburg to pick up her dog
she would not be able to make it to
Kiamath Falls in time for her scheduled
shift. He also recalled that during the
11:45 am. conversation between
Complainant and Lifly, Complainant
was lold that if Lilly was unable to find
someone to work for her, Complainant
was expected to be there for her
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scheduled shit. If she had prear-
ranged to cover the shift and the shift
was indeed covered, as she claimed,
logic dictates that the call would have
been unnecessary. Complainant's ac-
tions and admissions confradict her
claim that she prearranged with Lilly to
have her Friday shift covered by some-
one else and she was not believed on
that point. In other testimony and dur-
ing the initial investigation, Complain-
ant claimed that when she came back
to work on May 14 she was "freated
like crap” and told by Lilly that she was
going to be treated as a new hire and
put to work as a hostess with a cut in
hours. Her statements were not cor-
roborated by any other evidence and,
indeed, the entire record establishes
that she retumed to her previous job as
a waitress with no apparent problem
and no reduction in hours. On a less
material point, she testified that when
she was referred fo Dr. Adams he told
her that she had Renaud's Syndrome
and that her work was the major con-
tributing cause for her symptoms.
Reliable evidence in the record shows,
however, that Dr. Adams initially diag-
nosed tendinitis and his chart notes did
not reflect any diagnosis of Renaud's
syndrome untl after Complainant's
workers' compensation claim was de-
nied, which was three months after her
initial visit with Dr. Adams. (See Find-
ing of Fact 8) Complainant's testi-
meny, overall,b was inconsistent,
uncomoborated for the most part, and
self-serving. The Forum has accord-
ingly credited only those portions of her
testimony that are verified by or not in-
consistent with other credible evidence
in the record.

18) Dee Lilly's testimony was gen-
erally credible. She responded fo
questions without hesitation and made
no effort to avoid any issue. She did
acknowledge a memory deficiency,
which was confirmed by tapes contain-
ing the testimony she gave during an
unemployment hearing in  August
1994, and which generally involved
how far away and where Complainant
was when she called from Partiand
and Roseburg on June 17, 1994. The
assessment of Lilly's credibility was en-
hanced, however, by her demonstra-
tion of forthrightness in making at least
one admission against interest in her
testimony regarding her feelings about
Complainants claim of injury at the
time the claim was filed. Accordingly,
the Forum does not find her discred-
ited or impeached on any material
point.

19) Dr. Adams' testimony did not
address any salient points. He admit-
ted that he had only one contact with
Respondent and that it consisted of
one short conversation with Lily for
which he could not remember any spe-
cifics, thus his opinion regarding Re-
spondents aftitude toward mjured
workers was not given any weight.

20) Michae! Morrell's testimony had
a script-like quality and he appeared to
be influenced by his relationship with
Complainant. Consequently, his testi-
mony was not given much weight ex-
cept where it was verified by or not
inconsistent with other credible
testimony.

21) Respondent Tony Chan's testi-
mony was credible. He gave no indi-
cation by his demeancr or testimony
that he held animosity toward injured
workers or toward Complainant in
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particular because of her alleged injury.
His testimony that he did not discharge
Complainant on June 17 was believ-
able. Respondent was not impeached
and there is no reason to consider his
testimony other than credible.

22) Denise Sinclair was a credible
witness. Her demeanor was calm and
forthright. She was not discredited or
impeached and there is no reason to
consider her testimony other than
credible.

ULTIMATE FINDINGS OF FACT

1) At all times material, Respon-
dent employed six or more persons
within the state of Oregon.

2) Complainant was a worker em-
ployed by Respondent between Octo-
ber 1, 1993, and June 17, 1994,

3) On April 1, 1994, Complainant
filed a workers' compensation claim for
an occupational disease she alleged
arose out of her work with Respon-
dent. She also applied for and re-
ceived workers' compensation
benefits.

4) Complainant was off work from
April 1 to May 14, 1994, when she was
released by her doctor to retumn fo
work.

5) Complainant was scheduled for
an IME in Portland on June 14 and 15,
1994, her regularly scheduled days off.
She asked for and received additional
time off before and after the IME to visit
relatives in Washington. She was
scheduled fo retum for her 5:30 p.m,
shift on Friday, June 17, 1994. She did
not retum at that time.

6) Complainant was considered
discharged by Lilly when she did not
appear for her scheduled shift or for a
week thereafter.

7) Complainant was not dis-
charged because she filed a workers'
compensation claim or applied for
workers' compensation benefits.

CONCLUSIONS OF LAW

1) At all imes material, Respon-
dent was an employer subject to the
provisions of ORS 659.010 to 658.110
and 659.400 to 659.435.

2) At all times material, Complain-
ant was Respondent's "worker" within
the meaning of ORS 659410 and
OAR 839-06-105(4)(a).

3) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the persons and subject
matter herein and the authority to elimi-
nate the effects of any unlawful em-
ployment practice found. ORS
658.040, 659.050, and 659.435.

4} ORS 659.410 provides:

"It is an unlawful employment prac-
tice for an employer to discriminate
against a worker with respect to
hire or tenure or any term or condi-
tion of employment because the
worker has applied for benefits or
invoked or utilized the procedures
provided for in ORS 656.001 to
656.794 and 656.802 to 656.807,
or of 659.400 to 659.435 or has
given testimony under the provi-
sions of such sections.”

Respondent did not violate ORS
659.410 as charged.

5) Pursuant to ORS 659.060(3),
the Commissioner of the Bureau of La-
bor and Industries shall issue an order
dismissing the charge and the com-
plaint against any respondent not
found to have engaged in any uniawful
practice charged.
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OPINION

The Agency alleged in its charges
that Respondent violated ORS
659.410 by discharging Complainant
because she applied for benefits or
utilized the workers' compensation pro-
cedures. Whether Respondent vio-
lated the statute or not tums on
credibility. To establish a prima facie
case, the Agency must prove by credi-
bie evidence the following elements:

1) Complainants application for
benefits or utilization of the work-
ers' compensation procedures;

2) Respondents knowledge that
Complainant applied for benefits or
utilized the workers' compensation
procedures.

3) The baming or discharge of
Complainant by Respondent;

4) A causal connection between
Complainant's filing of the claim
and the termination of Complain-
ant's empioyment.

5) Harm resuiting from Respon-
dent's action.

There is no dispute that Complain-
ant utiized the workers' compensation
procedures by filing a workers' com-
pensation claim and applying for bene-
fits, which she received until her claim
was denied on June 27, 1994. In addi-
tion, the evidence establishes that Re-
spondent was aware that Complainant
had filed the claim. With regard fo
Complainants termination, however,
the evidence is somewhat problematic.
Complainant ciaimed she was told by
Lilly during the second phone call on
June 17 at 3 p.m. that she would be
fired if she did not make it in time for
her shift. Lilly testified that she said to
Complainant that she would "probably"

be fired if she failed to appear for her
shit. What is not in dispute is that
Complainant did not appear for that
particular shift but came in a week later
to pick up her paycheck. Although
there is no evidence that anything was
ever said to Complainant regarding her
job status after the 3 p.m. phone call,
Lilly later considered and characterized
Complainants departure as a dis-
charge. Consequently, this Forum
concludes that Complainant was dis-
charged de facto.

Respondents liability turns on
whether there is a causal connection
between Complainant's discharge and
the fact that she filed a workers' com-
pensation claim. To prevai, the
Agency must present credible evi-
dence establishing that relationship.
This Forum has evaluated the testi-
mony of Complainant and 'those
Agency winesses whose festimony is
reievant to causation. That which was
inconsistent with other statements of
the witness, or with other facts estab-
lished in the record, has been rejected.
The resulting findings simply do not
support the Agency's charges. Itis not
possible to conclude, based on a pre-
ponderance of the evidence, that Com-
plainant was discharged because of
her utilization of the workers' compen-
sation procedures or her application for
benefits. When Complainant filed the
claim, Lilly admitted that initially she
was upset and that she questioned
Complainants honesty.  However,
there was no credible evidence that
Lilly exhibited any animosity toward
Complainant during the period she
was off work or after she retumed to
work in May. The evidence showed
that Complainant retumed to her
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regular job with no cut in hours or pay
and when she made timely amrange-
ments in June to take additional time
off during the week of her IME she was
accommodated by Respondent. Com-
plainant's claim that Lilly aranged to
cover Complainant's Friday night shift
in addition to the time Complainant re-
quested to be off simply did not square
with the evidence in the record. There
was absolutely no credible evidence to
show a comelation between the fact
that Complainant had filed a workers'
compensation claim and the fact that
Lily was upset and threatened termi-
nation when Complainant called for the
second time from Roseburg. in this
case, a preponderance of the evidence
shows thaf any motivation that Lifly or
Respondent might have had to end the
employment relationship with Com-
plainant was driven by the events that
transpired over the course of the day
on June 17, and not because of a dis-
criminatory animus toward Complain-
ant. Accordingly, the Agency has not
sustained its burden of proof.

ORDER

NOW, THEREFORE, as Respon-
dent has not been found to have en-
gaged in any unlawfdl practice
charged, the Complaint and the Spe-
cific Charges filed against Respondent
are hereby dismissed according to the
provisions of ORS 659.060(3).

in the Matter of
FRED MEYER, INC.,
Respondent.

Case Number 27-95
Final Order of the Commissioner
Jack Roberts
Issued June 12, 1996.

SYNOPSIS

Female Complainant was sexually
harassed by male co-worker and dis-
charged when she struck him. Re-
spondent knew of the harassment and
failed to take timely or any corrective
action. The Commissioner found Re-
spondent liable for tolerating an intimi-
dating and offensive work environment
and for Complainants resulting emo-
tional distress. The discharge was not
because of Complainant's sex or in re-
taliation for opposing the unlawful activ-
ity. ORS 658.030(1Xa), (b), and (f);
OAR 839-07-550; 838-07-555,

The above-entitied contested case
came on regularly for hearing before
Wamer W. Gregg, designated as
Hearings Referee by Jack Roberts,

‘Commissioner of the Bureau of Labor

and Industries of the State of Oregon.
The hearing was held on May 31,
1995, in room 1004 of the State Office
Building, 800 NE Oregon Street, Port-
land, Oregon. The Bureau of Labor
and Indusfries (the Agency) was repre-
sented by Linda Lohr, an empioyee of
the Agency. Fred Meyer, Inc. (Re-
spondent), a corporation, was repre-
sented by R. Kenney Roberts,
Attomey at Law, Portland. Respon-
dents  comorate  representative
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Carolyn Harden was present through-
out the hearing. Georgia Stack-Rascol
(Complainant) was present throughout
the hearing and was not represented
by counsel,

The Agency called the following
witnesses: Complainant, Complain-
ants former co-workers Wendy Benz,
Mary Anne Plute, Ramona Streife
Slattery, Christine Sturdy, and Peggy
Weiner.

Respondent called as witnesses
the following: Respondents current
employees Jennifer Bierbrauer, Con-
stance (Connie) Clark, Karla McCallis-
ter, and LeAnne Woodworth; Division
Street store director Carolyn Harden:
and former employee David Haines.

Having fully considered the entire
record in this matter, I, Jack Roberis,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL

1} On January 25, 1994, Com-
plainant filed a verified complaint with
the Agency aileging that she was the
victim of the unlawful employment
practices of Respondent. After investi-
gation and review, the Agency issued
an Administrative Determination finding
substantial evidence supporting the al-
legations of the complaint.

2) On November 18, 1994, the
Agency prepared for service on Re-
spondent Specific Charges alleging
that Respondent discriminated against
Complainant in her employment based
on her sex in violation of ORS 659.030

(1{a), (b), and (f). With the Specific
Charges, the Agency served on Re-
spondents the following: a) Nofice of
Hearing sefting forth the time and
place of the hearing; b) a Notice of
Contested Case Rights and Proce-
dures containing the information re-

quired by ORS 183.413; ¢) a complete’

copy of Oregon Administrative Rules
(OAR) regarding the contested case
process; and d) a separate copy of the
specific administrative rule regarding
responsive pleadings.

3) A copy of those charges, to-
gether with items a) through d) of Pro-
cedural Finding 2 above, were sent by
US Post Office regular mail, postage
prepaid, o the Respondent on Decem-
ber 1, 1984, Both the Notice of Con-
tested Case Rights and Procedures
(item b} and the Bureau of Labor and
Industries Contested Case Hearings
Rules (item d) at OAR 839-50-130(1),
provide that an answer must be filed
within 20 days of the receipt of the
charging document. Respondent
through counsel obtained an extension
of time to answer and on December
22, 1994, Respondent's timely answer
was received by the Hearings Unit.

4) On January 25, the Agency
filed a motion for postponement. Re-
spondent counsel did not object to
postponement and on February 17 the
Hearings Referee granted the post-
ponement, reset the hearing, and or-
dered that each participant submit a
summaty of the case. Respondent and
the Agency each filed a Summary of
the Case.

S) At the commencement of the
hearing, counsel for Respondent
stated that he had reviewed the Notice
of Contested Case Rights and
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Procedures and had no questions
about it.

6) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the Hearings Referee orally advised
the participants of the issues to be ad-
dressed, the matters to be proved, and
the procedures goveming the conduct
of the hearing.

7) At the commencement of the
hearing, the Hearings Referee ruied on
Respondent's May 26, 1995, motion to
quash an Agency subpoena duces te-
cum for the personnel files of three po-
tential witnesses, David P. Haines,
Mary Ann Plute, and Connie Clark,
who were or had been Respondent's
employees, and fo quash an Agency
subpoena duces tecum for the com-
plete file of Respondent's March 1993
investigation involving allegations by
Complainant of sexual harassment
Respondent argued that the persons
named were not parties, that their per-
sonnel files were personal to them and
were not relevant to the proceeding,
and that disclosure would invade their
privacy. Respondent argued further
that its intemal investigation was privi-
leged as work product containing confi-
dential information and disclosure
would have a chiling effect on Re-
spondent's abilty to investigate em-
ployee complaints.  The Agency
withdrew its request for the files of
Plute and Clark and argued that the file
of Haines, as the alleged harasser,
was relevant. The Agency argued fur-
ther that the investigation apparently
resulted in different treatment of

Haines and Complainant, which could
have been based on their respective
gender. The Hearings Referee found
that the Haines file was relevant for

discovery purposes and ordered that it
be made available to the Agency. The
Hearings Referee niled that Respon-
dents investigation was discoverable
since it dealt with the same facts as the
hearing. In both instances, the Refe-
ree cautioned that the requested items
were not automatically admissible, but
were subject {o the same requirement
of relevance and proper foundation as
other evidence.

8) The Proposed Order, which in-
ciuded an exceptions notice, was is-
sued December 8, 1995. Exceptions
were o be fled by December 18,
1995. Respondent timely filed excep-
tions under an extension of time on
January 29, 1996. They are dealt with
in the Opinion section of this Order.

FINDINGS OF FACT — THE MERITS

1) During times material herein,
Respondent was a foreign corporation
operating retail stores in Oregon which
utiized the personal service of one or
more empioyees reserving to itself the
right to control the means by which
such service was performed.

2) Complainant, a female, was
employed by Respondent from Octo-
ber 11, 1978, to March 26, 1993. In
1093, she was a Person in Charge
("PIC") at the Custorner information
desk at Respondent's Division Street
store in east Portland. At fimes mate-
rial, she eamned $9.65 an hour.

3) At times material, "PIC" was a
non-management position with limited
authority to direct the work in the ab-
sence of a manager. A PIC was an
hourly wage employee with no hiring or
fiing authority who could discipline
subordinates only with manager ap-
proval. Status as PIC depended on
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the length of time the employee had
worked for Respondent. Because em-
ployees were assigned shifts of vary-
ing lengths and stating times
throughout the work week, the identity
of the PIC varied.

4} The Customer Information (Cl)
desk, sometimes known as the Cus-
fomer Service desk, involved assisting
customers on retumed merchandise,
money orders, telephone inquiries,
hunting and fishing licenses, and laya-
ways. As described during the hear-
ing, the Cl desk was a small, confined
rectangular area approximately 7 by
10 feet. The enclosed portion had two
levels, the inner one desk height and
the outer counter a foot or so higher. It
was a crowded area. Access was lim-
ited to one entry-way. There was a cu-
bicle, sometimes known as the CCK
desk, with a computer just off of the Ci
desk. There the desk PIC closed and
counted cashier tils. The desk PIC
approved personal checks, and, in the
operations manager's absence, found
replacements for workers absent due
to illness.

5} Most of the Cl desk employees
were female, and there was a relaxed
atmosphere among them which in-
cluded joking and banter, some of
which was sexual in nature,

8) During January, February, and
March 1993, Complainant supervised
David P. Haines on the occasions she
was PIC and Haines worked all or part
of the same shift. Complainant usually
worked late aftemoon and early eve-
ning hours, but sometimes worked
other hours.

7) Wendy Benz worked as a cash-
ier at Respondents Division Street
store between November 1989 and

February 1994. In early 1993 she
worked the Cl desk as the day PIC.
She supervised Haines on the occa-
sions that she and Haines worked all
or part of the same shift.

8) Constance (Connie) Clark was

operations manager at Respondent's ,

Division Street store in eary 1993
She scheduled the staffing of the ClI
desk and all cashiers except grocery.
She was the immediate supervisor of
the Cl desk PICs, including Complain-
ant and Benz. She was a salaried
manager.

9) At times material, Carciyn
Harden was the store director of Re-
spondent's Division Street store. As
such, she was the manager responsi-
ble for all departments, and held hiring,
fiing, and disciplinary authority. She
was the immediate supervisor of Clark.
In personnel matters, she consulted
with Respondent's Human Resources
Department manager Carl
Wojenowski,

10) Clark worked days as opera-
tions manager, approximately 7 am. to
3 pm. Benz worked days and was
PIC at the Cl desk when Clark was
away from the area or in the store of-
fice. Complainant often worked eve-
nings, 3 to 11 p.m. Clark usually left
work after Complainant reported in.
Complainant many times left notes at
the end of her shift for Clark.

11) Haines, who was bom October
4, 1969, was described by those who
worked around him as immature, out-
spoken, arrogant, mouthy, rude, crude,
sarcastic, inexperienced and young,
imitating, a jerk, in need of training, a
goof off who needed pushing, and like
a 16 year old kid.
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12) Haines chattered constantly,
blurting unthinking remarks, as "did
you see those buns?' He made com-
ments daily, 80 percent of which were
sexual in nature, in undertone, about a
woman's behind or bust size or avail-
ability for a couple of drinks. He di-
rected such remarks foward
Complainant "a couple of dozen times”
in Complainant's presence. Complain-
ant told Benz that she was sensitive
about her breasts.

13) Benz told Clark that Haines
was not desk material, that he should
not be meeting the public because he
acted immaturely. She told Clark
about the sexual nature of some of his
comments. Haines would need push-
ing at times. He spent time with fe-
male customers attempting to get their
phone numbers or discussing his or
their activities the previous evening. In
general, he extended the time of each
call. He would start on a subject and
not stop. Once he was having a long
conversation with a blond gl and
Benz told him to get back to work.
When the customer finally left, Benz
grabbed his shirt front and told him she
would "lay him out' if he didn'
straighten up his act, ie., do his work.
On another occasion, when Haines
was being obnoxious, Benz fiipped
Haines on the shoulder.

14) Prior to times material, Com-
piainant had rented rooms in her home
for short periods to three or four indi-
viduals. The last of these moved out
about November 1992. At least one of
her renters had offset part of his rent
by working on the house.

15) Shortly afier Haines began
working at the Cl desk, about Decem-
ber 1992, Complainant overheard that

Haines might need a place to live and
asked him if he wanted to rent a room
from her. He did not movein.

16) Complainant suggested that
Haines could reduce his rental obliga-
tion by assisting her with the construc-
tion of a cyclone fence around her
yard.

17) On ancther occasion when
Complainant had trouble with her auto-
mobile, Haines commented that he
had repaired his own vehicle when it
had similar symptoms. At Complain-
ant's request he checked her car. She
asked if he would repair it if she bought
the parts and provided "pizza and
beer." He declined to repair the car.

18) Ramona Streifel, whose mar-
ried name at ime of hearing was Slat-
tery, worked varying shifts in the
appare! section of Respondent's Divi-
sion Sfreet store at times material
She had contact with Haines and
Complainant at the Cl desk for laya-
ways and retums. She saw them from
two to five days a week. Haines con-
tinuously attempted o date her, even
after he learned that she had a fiancé.
Haines thought he was funny when he
said of her nick-name, Mona, "does
that mean you moan a lot?" Haines
told her that she had "a nice butt" He
also commented on her breasts.
Streifel wanted to "smack” Haines be-
cause of his behavior toward her,
which happened once or twice each
day they worked together. He repeat-
edly put his aims around her. She
threatened to hit him if he didn't stop,
and at least once pushed him away.

19) Mary Becker was Streifel's
manager, but Complainant was
Haines's PIC.  Streifel complained
about Haines fo Complainant around
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the middle of January 1993. At about
the same time, Darlene Brown, an ap-
parel department employee, also told
Complainant that Haines had brushed
against her and spoken to her in a sex-
ual manner. Complainant reported the
complaints of Streifel and Brown fo
Clark in late January. Streifel later
compiained fo Shari ingles, another ClI
desk PIC, about Haines.

20) Clark toid Complainant {o have
Haines read the statement on sexual
harassment, which was posted on the
wall of the CCK area. Complainant did
so. Haines reacted by making jokes
and Complainant urged him fo take it
seriously. She reported his reaction to
Clark.

21) Following Complainant's con-
versation with Haines regarding the
sexual harassment poster, Haines be-
gan subjecting Complainant to sexual
comments, comments about her
breasts, and brushing against her. He
began to refer to her as "Bertha," or
"Big Bertha." Complainant repeatedly
told him to stop, that he wasn't funny.

22} On an occasion when a cus-
tomer retumed a bra, Haines held it up
to himself, then speculated aloud
whether it would fit Streifel. He then
said to Complainant "that wouldn't fit
you, Big Bertha, now would it?" This
occurred in front of the customer.

23) When a customer retumed a
set of mixing bowls, Haines held the
smallest top first to his chest and
"pranced" around, then indicated the
largest bowl was “for Georgia." Com-
plainant asked him to stop, but he did
not.

24) In Complainants perception,
Haines stared at her breasts. He

frequently called Comptainant "Bertha,"
which was a reference to her large
bust He touched Complainant fre-
guently, putting his arm around her or
puting his hand on her shoulder.
Complainant repeatedly told him to
leave her alone.

25) When Haines brushed against

Complainant in the constricted work
space, he always tumned it into sexual
comment, such as a groan or a state-
ment, "You love it" On such occa-
sions he moved his lower body against
her. The comments and fouching
were daily when they worked together.
Once, when he touched her breast,
perhaps accidentally, he said some-
thing like "More than a handful is not a
waste."

26) Complainant told Clark about
the bra incident, the mixing bowis, the
references to "Bertha,” the touching
and the comments, "perhaps not each
time, but constantly.” She asked that
Clark talk to Haines, stating his com-
menis and behavior were getting
worse. Clark seemed to accept the in-
formation, but did nothing. Once she
fold Complainant, "You're a black belt,
smack him." This was in reference to
Complainant's training in karate.

27) Streifel told her father about
Haines as a joke. Her father met
Haines at the store and kidded about
Haines wanting o date her. Subse-
quently, she told her boyfriend about
Haines as a concemn,

28) Mary Ann Plute began working
at Respondent's Division Street store
in March 1993, prior o March 23, in
variety and home improvement. On
her first day of work, Haines began
"hitting on" her. He made sexual com-
ments to her about her body, followed
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her around; whistled at her and was
generally crude. He never touched
her. Plute reported Haines to variety
assistant manager Bruce Woodworth
and the comments and activity ceased.
Plute was 16 years of age at the time.
She did not go to Harden directly be-
cause Harden scared her. Plute per-
ceived Harden as very professional
and hard to talk fo.

29) There was no evidence that
Bruce Woodworth, a salaried member
of Respondents management, re-
poried Plute's complaint regarding
Haines to Carolyn Harden.

30) During the months of February
and March 1993, Complainant felt de-
meaned and embarrassed by the com-
ments and behavior of Haines. She
worried about who might have heard
him, because there were always staff
and customers nearby. His behavior,
which was unwelcome, adversely af-
fected her work, upsetting her so that
she went into a "blur," tuning out other
activity. His conduct made it difficult for
her {o do her job, in that she focused
on his comments and couldn't focus on
the work. She was very frustrated and
upset.

31) Complainant did not report
Haines to Carolyn Harden because
she believed that her immediate super-
visor, Clark, would eventually take care
of it. Also, Complainant believed that
Harden "hates me." Complainant had
previously claimed to Harden that a co-
worker wrote an intimidating note to
Complainant that Complainant had ac-
tually written herself. She understood
Harden to say at that time that if her

name was brought up to Harden in the
future, Complainant wouid be the one
disciplined. Complainant knew she
was wrong to lie about the note and
was grateful she was not fired at that
time.

32) On the last day she worked for
Respondent, March 26, 1993, Com-
plainant went to Clark in tears at the
beginning of her shift to complain again
about Haines. Clark was checking out
in the CCK area. Haines was nearby
and approached Complainant from be-
hind. Compiainant put up her hand
and said "David, stop, don't touch me,
don't even come near me." Clark said,
“Both of you stop it, | can't take this
anymore." When Complainant denied
she was doing anything, Clark said "|
want both of you to stop it.” Clark then
continued o check out and left the
store.

33) Later on March 26, both Com-
plainant and Haines were inside the Ci
desk space when Haines answered
the telephone at the Cl desk. He said,
"Bertha? Berha, no, just a minute,
here she s He tumed and offered
the phone o Complainant.

34) Complainant heard the refer-
ence to "Bertha” As Haines ap-
proached with the phone, it appeared
to Complainant that he was staring at
her breasts and coming at her. She
felt trapped and wanted to get away
and said something like, "David, stop.”
Then she slapped him in the face.

35) Complainant felt as she struck
Haines that it was not a good decision.
She was crying and felt shocked, de-
meaned, and embamassed. She

* This quotation is a synthesis of what was said as reported by the caller
(Cagle) to Harden, by Bruce Woodworth in a memo to Harden, by Complainant
to Harden, by Weiner at hearing, and by Complainant at hearing.
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focused on the humiiliation she felt from
"Bertha” and the way she saw Haines
looking at her and "everything else was
justa cloud around” her.

36) Complainant knew she was
PIC at the desk and that she needed a
manager. She called Bruce Wood-
worth, variely assistant manager, and
told him about the telephone call, about
Haines referming fo "Bertha,” and ad-
mitted she had slapped Haines.

37) Bruce Woodworth talked to
Haines, told him to respect Complain-
ant as his supervisor and keep his dis-
tance. Haines told Bruce Woodworth
that the remark was made in jest.

38) Bruce Woodworth told both
Haines and Complainant to finish out
the shift. Both did so.

39) Christine Sturdy had worked at
Respondent's Division Street store for
nine years at time of hearing. She was
employed there at times material and
came {o the Cl desk shortly after Com-
plainant had struck Haines. Complain-
ant was upset and in tears when she
told Sturdy that she (Complainant) was
unable to work with Haines, that he
made rude comments about her
breasts. Compiainant said that Haines
took a phone call and handed her the
phone saying “its for you, Bertha"
which was in reference to Complain-
ants breasts. Complainant said she
had pleaded and argued with him pre-
viously and fold Sturdy that she
slapped him. On at least one occasion
prior to March 26, Complainant had
been upset and in tears when she told
Sturdy about Haines being sexually of-
fensive and hard to work with. Sturdy
had suggested that Complainant talk to
a manager. Sturdy had not heard the
term "Bertha" before in regard to

Haines and Complainant. Because
she worked in grocery, Sturdy did not
have frequent contact with either of
them. She did not see or hear any-
thing other than what Complainant
reported,

40) Peggy Weiner had worked as
a cashier for Respondent 17 years at
the time the of hearing. She worked in
food at the Division Street store at
times material. She had contact with
Complainant and Haines when they
worked at the C! desk and she
counted out at the end of her shit. On
March 26 while she was waiting near
the desk to be read out of the com-
puter she saw Haines answer the Cl
desk phone. She heard him say
something like "Oh, Bertha" and saw
him hand the phone toward Complain-
ant. She saw Complainant move her
legs in a kicking motion toward Haines.
She then saw Haines put his hand to
his face; she never really saw a slap.
Weiner had some Emergency Medical
Technician training. Haines' injury was
not serious. She had not heard the
term "Bertha" before.

" 41) Jennifer Bierbrauer worked at
the Cl desk during times material. She
worked with Complainant and Haines
individually, but not together. Haines
was sarcaslic and may have seemed
offensive to some people, but he never
offended her by any behavior of a sex-
ual nature. She never observed any
such behavior toward others. She was
not familiar with the name Bertha.

42) Karla McCallister worked at the
Cl desk during times material. She
worked "not very often” with Complain-
ant and Haines together. Haines was
wild and loud, but she never heard him
make sexually inappropriate
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comments. He never touched her and
she never saw him touch Complainant.
The people who worked the Cl desk
were glad when Haines was trans-
fered, because of his imitating
behavior,
43) LeAnne Woodworth was a
pharmacy employee at Respondents
interstate store at time of hearing. At
times material, she worked on occa-
sion at the Division Street Cl desk.
Bruce Woodworth is her husband.
She worked with Complainant and
Haines. She confirmed that Haines
was imitating, young, and inexperi-
enced and would have taxed any PIC's
patience. He needed coaching, tra_tin—
ing, and work on his customer skills.
She had heard that the term "Bertha"
was attributed to Haines, but at time of
hearing was uncertain in what conte>¢.
She never saw Complainant repr-
mand Haines in front of employees or
customers. She described the Ci desk
employees, who were mostly female,
as engaging in lots of bantering and
joking, including sexual references ‘and
jokes, even though they were trained
otherwise. On March 26, she came to
the Cl desk just as her husband was
leaving and Complainant told her she
had just hit Haines. ,

44) When Complainant left at the
end of her shit on March 26, she
picked up her son from day care and
went home. She was depressed and
in shock and too upset to sleep. She
telephoned a friend several times and
cried throughout the night.

45) On March 27, Complaiqant
telephoned Clark early in the moming,
shortly after 6 am. She fold Clark that
Haines had been touching her the
night before and would not leave her

alone and she struck him. Complain-
ant was upset and told Clark she had
not slept and needed to go to her doc-
tor. She didn't think she could work
with Haines that day. Clark said that
either she or Harden would call
Complainant.

46) Later on the moming of March
27, Complainant reached Harden by
telephone.  Complainant felt lost,
ashamed, and shocked at what she
had done. Complainant acknowl-
edged she had struck Haines and said
she was not sure she could work with
Haines that day. She attempted to dis-
cuss the incident. Harden preferred a
face to face interview and asked Com-
plainant to report to work. Complain-
ant called later stating that she hadn't
slept, was ill over the situation, was go-
ing o the doctor and would not work
that evening. Harden siressed that
Complainant must see her before re-
fumning fo work.

47) Complainant called Harden
around 2 p.m. and stated she would
work in the moming {(March 28) at 10.
Harden again stated that Complainant
must see her before retuming to work.
Complainant called back and stated
she would be in shortly.

48) Complainant went to Kaiser
where she saw a physician and ob-
tained a prescription to calm her and
help her sleep. She told the doctor
about the stress of the last two months,
about the events of March 26, and
about her feelings of hopelessness,
confusion, and loss. She was advised
to follow up with her regular doctor and
seek counseling. The physician ex-
cused her from work until March 30.

49) Complainant telephoned
Harden from the doctor's office in late
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aftemnoon, telling her she would come
in that evening. Harden agreed to
wait. Complainant telephoned again
around 6 p.m., told Harden she had a
doctor's excuse from work until Tues-
day, March 30, when she could come
back to work. She stated she would
call Harden Monday aftemoon.
Harden again stated that Complainant
must see her before retuming to work.

50) Harden believed that Com-
plainant was being uncooperative and
avoiding being interviewed.

51) Complainant had mentioned to
Harden that Haines was imitating, im-
mature, and difficult fo get along with,
There was no evidence that Harden
had personal knowledge of Complain-
ant's allegations of sexual harassment
prior to March 27, 1993,

52) Beginning March 27 with
Haines, Harden interviewed employ-
ees about the confrontation between
Complainant and Haines. Over the
next few days, she interviewed Re-
spondent employees Christine Sturdy,
Ramona Streifel, LeAnne Woodworth,
Tina Cagle, Connie Clark, Darlene
Brown, and Barbara Jones. She con-
sulted with Regional Store Director
Lamy Gentry and Human Resources
Manager Carl Wojenowski, and dealt
with Complainant's union representa-
tive, Bob Willlams.

53) Tina Cagle told Harden that
she had called the Ci desk to reach
Bruce Woodworth, her manager,
around 8 p.m. on March 26. She in-
tended to ask him for a break. When
Haines answered, Cagle asked '"ls
Bruce around there?" Haines replied
"Bertha? Bertha? No, just a minute,
here she is" Cagle again asked if
Bruce was around. Cagle could hear

Haines and Complainant arguing, but
not what was said. Bruce Woodworth
answered and Tiha asked for her
break. Compilainant later told Cagle
that Haines stared at Complainants
breasts.

54) Barbara Jones told Harden that
Complainant was upset on March 286,
Haines told Jones that he had made a
stupid comment. Jones did not hear
the comment and did not see Com-
plainant strike Haines. Jones wit-
nessed no sexual comments or
harassment She characterized Haines
as being fike a 16 year old kid with a
big mouth.

55) Harden's notes of her interview
with Darlene Brown stated, in part:

“Started Frif[day] night — [Com-
plainant] got really upset and she
told Darlene that David had
brushed up against her and using
sexual tones. — Darlene - David
has sexually [harassed] me ver-
bally — He had brushed up against
me David was talking vulgar —
Darlene said get your head out of
the gutter — David makes little tiny
advances Darlene could care less
about it. Never felt the need to

speak w/ a supervisor — Heck of a

nice guy — carries his 'personality

a little too far—"

56) Streifel was interviewed by
Harden on March 29, 1993. She was
confused about the reason for the in-
terview. She had not heard about the
confrontation between Complainant
and Haines and did not know why
Harden was asking about them. She
told Harden about Haines making sex-
ual remarks to her and that she was
offended. She told Harden that she let
it go because her boyfriend could take

care of him. Harden told Streifel she
didn't think it was a big deal. Streifel
never told Harden that the behavior of
Haines foward her was not important
enough fo report.

57) Streifel told Harden about
Haines's behavior toward
Complainant.

58) On March 30, in the presence
of Complainant's union representative,
Harden interviewed Complainant, who
again admitted striking Haines. Com-
plainant told her about the behavior of
Haines over the previous two months.
She mentioned his comments on her
breasts, his use of the name "Bertha,”
his touching her and rubbing against
her, and his comments of a sexual na-
ture. She stated that Streifel and
Brown had said that Haines harassed
them. She told Harden that she had
reported his sexually harassing behav-
ior over the previous two months to
Connie Clark, and Clark's reply about
karate. She was vague as {o dates of
specific incidents and as to exact con-
versations. She told Harden that she
didn't want to get "Connie” in trouble.
She stated that Clark said on March
26, "You two just don't start today."
She described Haines answering the
telephone on March 26 and saying
"Oh, Bertha, Bertha she's right here."
She told Harden that her "blood boiled"
and she hit Haines.

£9) Complainant had at times used
the name "Stack-Rascol" except at
work. She worked for Respondent un-
der her married name of "Rascol”
She continued to use that name after
being divorced because she disliked
her maiden name of "Stack," which
she felt subjected her to ridicule due to
her appearance. She was heavily built
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and large busted, At times material,
she was 5§ feet, 3 inches tall and
weighed about 180 pounds. She was
self conscious about her large breasts.
Following her employment with Re-
spondent, she used the hyphenated
name exclusively. She had breast re-
duction surgery in August 1993.

60) Complainant had perodically
experienced difficulty during her years
as Respondent's employee. These in-
cluded a problem as an assistant man-
ager at the Interstate store, an instance
involving a racial slur, difficulties with a
worker named Montoya in which she
falsified a note, and, more recently, an
alleged confrontation with a worker
named Laurie Flanagan, and an al-
leged attendance problem. She aiso
had addressed a complaint as a cus-
tomer fo Respondents president in
early March 1993, None of these
situations involved allegations of sex-
ual harassment on the job.

61) Haines transferred to nufrition
and subsequently to grocery following
the events of late March 1993. Haines
wanted a transfer into another depart-
ment because of the fast pace of the
Cl desk. In August 1994, Haines re-
ceived a written waming for "bothering
a female employee,” a reference fo an
instance where he whistied at a female
employee in front of customers. That
was the only formal discipline in his
record.

62) Carolyn Harden's testimony re-
garding her invesfigation was not
wholly credible, in that she selectively
slanted the findings from her inter-
views. Despite the real possibilily of
future claims, she did not pursue
Haines's alleged harassment of Streifel
and Brown because, according to her,
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Streifel "let it go" and Brown "didn't
care." By diminishing the seriousness
of the information she obtained from
Streifel and Brown, she attempted to
maintain the position that Respondent
had lacked any notice that Haines was
sexually inappropriate o female em-
ployees and customers. Her purpose
appeared fo be to discount any sug-
gestion that Complainant may have
had provocation for what she did.
While she noted in general what Com-
plainant told her when she was finally
interviewed, Harden by that time had
determined that since there could be
no justification for striking a fellow em-
pioyee, Complainant's prior experi-
ences with Haines were either not
worthy of belief or resulted from Com-
plainants behavior toward him. She
testified fo multiple instances of con-
versations with Complainant in the
early months of 1993 with the sugges-
tion being that Complainant could have
menticned difficulties with Haines if
they occumed. However, neither
through Complainant nor through
documentation by calendar notes or
otherwise, was there any verification of
those conversations other than a refer-
ence to Complainant's complaint as a
customer and instruction to Complain-
ant regarding lottery process. She
stated that Haines was strongly
wamed verbally as a result of her in-
vestigation, but there was no docu-
mentation of that, either. She seemed
to view negatively Complainant's reluc-
tance to come to work on March 27,
even though she knew the nature of
the March 26 altercation. The Forum
has credited those portions of
Harden's testimony which were con-
firmed by other credibie evidence or
which were uncontested.

63) At the time of the hearing, Con-
nie Clark was a check examiner in Re-
spondent's main office security. Both
she and her husband were longtime
Respondent empioyees. Her test-
meny was not altogether credible, Ini-
tially, she attempted to create the
impression that, as operations man-
ager at Division Street in 1993, she
was litte more than a glorified PIC.
She said that she was merely the
scheduler for the customer information
desk and variety check stands. She
thought of herself as a PIC who wrote
the schedule, and left discipline or
management decisions up to Harden,
During the Agency's investigation, she
described herself as operations man-
ager in name only. She had hiring, but
not firing, authority. As Clark's testi-
mony progressed, she became more
and more hesitant and uncertain, par-

ticularly as to her status (and responsi-

bility} as a manager and the handling
of Haines as an employee. Although
she was in and around the work area
each working day and saw the em-
ployees interact, she was definite
about never seeing, hearing, or hear-
ing about sexual remarks or behavior
by Haines toward Complainant or
other females until March 27 when she
leamned of the incident of March 26.
She stated that she never saw Haines
touch Complainant or any other female
and never overheard any sexual ban-
ter. She acknowledged that both
Complainant and Benz reported that
Haines was slack in his duties, did not
follow through, and had an initating
personality. She stated that Complain-
ant reported she could not complete
her own job because Haines didn't
complete his. Clark denied that Com-
plainant reported that Haines was
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sexually harassing her, that Haines
was touching her, or that Haines made
sexually offensive comments to her.

-Clark denied any knowledge that

Streifel or Brown ever complained
about Haines following, annoying, or
sexually harassing them, and denied
that Complainant informed her of their
problems with Haines. She stated that
Complainant complained only about
Haines's work performance and that
she never fold Complainant to read the
sexual harassment policy to him or to
"smack him." She denied knowledge
of Haines's actions and comments to-
ward female employees and custom-
ers or that Complainant reported that
he called her "Bertha." She saw Com-
plainant and Haines as she was leav-
ing work on March 26, but denied that
Haines put his am around Complain-
ant, that Complainant told him to stop,
or that Complainant asked her to stop
Haines. She said she did not take in-
formation about Haines's work per-
formance to Harden because she
thought they could work out the per-
formance problems. She talked fo
Haines about his goofing off and im-
mature atfitude and Haines com-
plained that Complainant belitled and
embamassed him. Clark said she did
not bring that up to Complainant be-
cause she perceived Complainant as
difficult to deal with due to her temper.
Because of Clark's demeanor and the
content of her testimony in the face of
contrary credible evidence of the per-
vasiveness of the sexually oriented ac-
tivities of Haines, the Forum has not
credited her denials of knowledge of
those activities.

64) Clark was described variously
by her subordinates as "an OK

manager,” or as "too soft, trying to
please everybody" or as not
consistent,

65) Not all of LeAnne Woodworth's
testimony was credible. Much of her
testimony was opinion and appeared
to be evaluation in light of subsequent
events rather than recalled fact. She
described the events of March 1993 as
long ago and unimportant, "vague and
insignificant incidents in my life." She
nonetheless described Haines as ap-
pearing with a "gigantic swollen hand
print on the side of his face" on March
26, although Haines himself described
the injury as a not severe "bleeding fat
lip" and sought no medical attention.
She stated that she believed she was
"set up" by Complainant who told her
to witness some of Haines's behavior.
She stated that Complainant was se-
lectively sensitive about her breasts.
She downplayed the sexual content of
the jokes at work. She said of Com-
plainant's report to her that Haines
commented on Complainant's breasts,
"l dign't give it much more credence
than # she were just simply annoyed
with him." She chose not to believe
Complainant's reports to her of sexual
harassment by Haines and opined that
Complainant struck Haines out of pent-
up frustration at his work performance
and not because of harassment. She
further stated her belief that Compiain-
ant should have reported sexual har-
assment if it existed, that Respondent
would have dealt with it, and that Com-
plainant had been unhappy with her
job and was using the complaint
against Haines as a vehicle to get at
Respondent. Accordingly, the Forum
has credited only those portions of
L.eAnne Woodworth's testimony which
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were consistent with or confirmed by
aother, credible evidence.

66) The testimony of David Haines
was not credible. His demeanor was
brash and impertinent and at times
evasive. He denied ever refeming to
Complainant as "Bertha." He stated
that he misunderstood Cagle's call for
"Bruce,” as "Bertha," and merely re-
peated what he thought he had heard
and that it was not directed at Com-
plainant. He testified that he had not
used the term "Bertha" in connection
with Complainant. But Cagle heard
him say "Bertha? Here she is," Weiner
saw and heard him say "Oh, Bertha,’
and offer the phone to Complainant,
and there was evidence that he had
used the name previously in connec-
tion with Complainant After he was
struck, he told Jones he made a stupid
comment, he told Bruce Woodworth
that the remark he made was just in
jest, and he later admitted to Harden
he made a sarcastic remark. Haines
denied touching Complainant or any
other female employee, and denied
sexual comments fo or about anyone,
but there was credible evidence to the
contrary. He stated he called the po-
lice afier the slap, but there was no
other evidence of that. He said that
only Complainant found any fault with
his job performance. There was no
evidence that Complainant embar-
rassed Haines in front of customers
and staff regarding his job perform-
ance as Haines claimed. Based on his
demeanor as a witness and on the
content of his testimony, the Forum
has credited only those portions of
David Haines's testimony which were
verified by other, credible evidence.

67) Complainants testimony was
in some respects inconsistent and un-
reliable. She was at times vague or
unresponsive, and at other times she
clearly evaded answering. She re-
sponded "l don't remember” to many
questions in such a way as fo make it
unclear whether she didn't remember
what was said or done on a particular
occasion, whether she didn't remem-
ber the occasion at all or whether
there was no such occasion. How-
ever, much of the vagueness or
equivocation involved her prior work
history with Respondent and was not
relevant to the harassment alleged ex-
cept as a framework from which to
gauge the credibility of her allegations.
The Feorum finds that, while some of
Complainant's testimony was uncon-
vincing, there was independent credi-
ble evidence confimning the harass-
ment and its effect In that regard,
Complainant was a credible witness.

68) For two months before the inci-
dent of March 26, the unweicome be-
havior of Haines toward Complainant
caused her severe mental distress
characterized by feeling demeaned,
embarrassed, under stress, and frus-
trated. At times she was in tears and
things were a blur; she was upset and
unable to concenfrate on her work.
When the behavior didn't cease, she
felt trapped and helpless. She was
very frustrated. She was adversely af-
fected by the sexual nature of the ridi-
cule to which Haines subjected her in
touching her and by the humiliation she
felt from Haines calling her "Bertha"
and staring at her breasts. She experi-
enced long-lasting distress and self-
doubt attributable to the behavior of
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Haines, separate and apart from the
disappointment of losing employment.

ULTIMATE FINDINGS OF FACT

1) At times material herein, Re-
spondent was a foreign corporation
operating retail stores in Oregon which
utilized the personal service of one or
more employees, reserving to itself the
right to confrol the means by which
such service was performed.

2) Complainant, female, was em-
ployed by Respondent between 1978
and March 26, 1993, and in 1993 was
a Person In Charge ("PIC"), a non-
management position, at the Customer
Information (Cl) desk at Respondent's
Division Street store in east Portland.
Constance Clark, operations manager,
was the manager of the Cl desk and
Complainant's direct supervisor.

3) David Haines was employed by
Respondent in 1993 at the Custormer
Information desk at Respondent's Divi-
sion Street store. Complainant and
Wendy Benz, ancther non-
management employee, supervised
Haines when each acted as PIC sub-
ject to Clark's overall supervision.

4) During January through March
of 1993, Haines engaged in a continu-~
ing course of verbal and physical con-
duct of a sexual nature toward
Complainant and other female employ-
ees and customers due to their female
sex. This conduct was characterized
by sexually suggestive speech toward
Complainant and other females, by
touching Complainant's body, thrusting
his body against hers, placing his amm
around Complainant and other fe-
males, referring to Complainant's large
breasts, and calling Complainant "Ber-
tha" or "Big Bertha,” which was in

reference to her large bust. This con-
duct was unwelcome., :

5) The sexually oriented conduct
of Haines was pervasive. Complainant
repeatedly told Haines fo stop. She re-
peatedly reported his unwelcome ac-
tivity to Clark.

6) Respondent took no action to
correct, modify, or prevent the unwel-
come behavior of Haines.

7) On March 26, after Haines had
earlier once again subjected Complain-
ant to unwanted sexual touching and
comment, Complainant slapped him
when he referred to her as "Bertha" in
receiving a telephone call.

8) Respondent discharged Com-
nlainant for striking a coworker.

9) The sexually oriented conduct
of Haines caused Complainant severe
and long-tasting emotional distress.

- 10) Complainant was sensitive
about being short and large busted to
the extent that she avoided using her
maiden name of "Stack" She subse-
quently had breast reduction surgery.

CONCLUSIONS OF LAW
1) ORS 659.010 provides, in part:
"As used in ORS 658.010 to

659.110 ** * unless the context re-
quires otherwise:

LA B & 8 ]

“(6) 'Employer means any per-
son * * * who in this state * * * en-
gages or utlizes the personal
service of one or more employees
reserving the right to control the
means by which such service is or
will be performed.

1w e e

"(12) 'Person’ includes one or
more * * * corporations * * **
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Respondent was an employer subject
to ORS 659.010 to 658.110 at all times
material herein.

2) ORS 659.040 (1) provides:
"Any person claiming to be ag-
grieved by an alleged unlawful em-
ployment practice, may * * * make,
sign and file with the commissioner
a verified complaint in writing
which shall state the name and ad-
dress of the * * * employer * * * al-
leged to have committed the
unlawful employment practice
complained of * * * no fater than
one year after the alleged unlawful
employment practice.”

Under ORS 659.010 to 658.110, the
Commissioner of the Bureau of Labor
and Industries has jursdiction of the
persons and subject matter herein,

3} The actions, inactions, state-
ments and motivations of Bruce Wood-
worth, Constance Clark, and Carolyn
Harden are propery imputed to Re-
‘spondent herein.

4) ORS 659.030 provides, in part:

(1) For the purposes of ORS
659.010 to 659.110 ** * | itis an
unlawful employment practice:

"(a) For an employer, because
of an individual's * * * sex * * * to
bar or discharge from employment
such individual, ***

"(b) For an employer, because
of an individual's ** * sex ** * fo
discriminate against such individ-
ual * * * in terms, conditions or
privileges of employment"

Wk ek ohk

"(f) For an employer * * * to dis-
charge * * * any person because
the person has opposed any

practices forbidden by this section
*** or has aftempted to do so."

OAR 839-07-550 provides, in part:

"Harassment on the basis of sex is
a violation of ORS 659.030. lt is
discrimination related to or be-
cause of an individual's gender.
Unwelcome sexual advances, re-
quests for sexual favors, and other
verbal or physical conduct of a
sexual nature constitute sexual
harassment when such conduct is
directed toward an individual be-
cause of that individual's gender
and:

"(1) Submission to such con-
duct is made either explicitly or im-
pliciy a term or condition of an
individual's employment; or

Wk i e e

"(3) Such conduct has the pur-
pose or effect of unreasonably in-
terfering with an individual's work
performance or creating an intimi-
dating, hostile, or offensive work-
ing environment.”

The activities of David Haines, consist-
ing of unweicome sexual advances
and unwelcome verbal and physical
conduct of a sexual nature directed to-
ward Complainant because of her sex,
created an intimidating, hostile, and of-
fensive working environment, contrary
fo OAR 839-07-550.

5) Respondent did not discharge
Complainant because of her sex.

6) Respondent did not discharge
Complainant because she opposed or
attempted to oppose unlawful employ-
ment practices.

7) OAR 839-07-555 provides, in
part:

“(1) An employer * * * is re-
sponsible for its acts and those of
its agents and supervisory employ-
ees with respect to sexual harass-
ment regardless of whether:

(@ The specific aclts com-
plained of were authorized by the
employer;

“(b) The specific acts com-
plained of were forbidden by the
employer; or '

“(c) The employer knew or
should have known of the occur-
rence of the specific acts com-
plained of.

"(2) An employer is responsible
for acts of sexual harassment by
an employee against a co-warker
where the employer, its agents, or
supervisoty employees knew or
should have known of the conduct,
unless it can be shown that the
employer took immediate and ap-
propriate corrective action.”

OAR 839-07-565 provides:

"Generally an employee subjected
fo sexual harassment should re-
port the offense to the employer.
Failure to do so, however, will not
absolve the employer if the em-
ployer otherwise knew or should
have known of the offensive
conduct”

The failure of Respondent to take im-
mediate and appropriate, or any, ac-
tion to correct the sexually harassing
activities of Haines toward Complain-
ant made the resuling intimidating,
hostile, and offensive working environ-
ment an explicit term or condition of
Complainants employment in violation
of ORS 659.030{1)(b).
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8) Pursuant to ORS 659.060(3)
and by the terms of ORS 659.010(2),
the Commissioner of the Bureau of La-
bor and Industries has the authority to
issue a Cease and Desist Order re-
quiring Respondent to perform an act
or series of acts in order to eliminate
the effects of an unlawful practice and
to protect the rights of others similarly
situated. The amount awarded in the
Order below is a proper exercise of
that authority,

OPINION
Respondent's Failure to Act

The Agency alleged in- its Specific
Charges that Complainant, a female, in
January through March 1993, while
she acted as a persen in charge, was
subjected to unwelcome offensive con-
duct of a sexual nature in the work-
place by David Haines, a male
employee whom she supervised. [t
was further alleged that this conduct
was reported to Respondents man-
agement and that Respondent failed to
take immediate and appropriate cor-
rective action, thereby created an in-
timidating, hostile, and offensive
working environment and in violation of
ORS 659.030(1)b). The Forum finds
that the Agency has established these
allegations by a preponderance of the
evidence.

This was not a case of a single, iso-
lated incident of offensive behavior on
the part of Haines. The credible testi-
mony suggests that his sexually offen-
sive conduct had frequently been
directed at Complainant and at other
females at Respondent's store in the
presence of staff and customers, usu-
ally at or near the Cl desk. Despite
Clark's testimony to the conftrary, the
more credible testimony suggests that
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she should have been alerted both by
the pervasivenes of Haines's conduct
and by Complainants protests that
Haines was engaging in an ongoing
course of sexually offensive hehavior
to which the employer was obligated to
respond with immediate, appropriate
corective action. The Forum has
found that Respondent's failure to act
created a sexually intimidating and of-
fensive work environment, which be-
came a conditon of Complainant's
employment.

Complainant’s Discharge

The Specific Charges alleged that
on March 26, 1993, when Haines
again made sexually disparaging com-
ment about Complainant's breasts and
advanced toward her, she hit him, and
that Respondent discharged Com-
plainant on March 31. it was alleged
altematively that Complainants dis-
charge was in retaliation for opposing
uniawful practices, viclating ORS
659.030(1)(f), or was discriminatory in
that the male employee was not disci-
plined, violatng ORS 659.030(1Xa).
The Forum finds that Complainant
struck Haines under the circumstances
and for the reason described, but that
the subsequent discharge was sup-
ported by a legiimate, non-discrim-
inatory reason.

Complainant was distressed and
brought to tears by the behavior of
Haines. That behavior was pervasive,
was noted by others in the workplace,
and was timely reporied by Complain-
ant, but it did not cease or diminish.
Her distress and frustration continued
when she perceived that nothing was
happening to comect the situation.
Due to her distress and frustration, she
unwisely resorted to sel-help on

March 26. While Complainant may
well have feit frapped, Bruce Wood-
worth, a2 manager, was almost immedi-
ately available and ‘answered the
telephone call from Cagle which
Haines intercepted. The Forum can-
not find that Complainant's action in
striking Haines, however understand-
able, was justiied. Respondent dis-
charged Complainant for striking a
fellow employee in the workplace and
not because she was female or be-
cause she had opposed an unlawful
practice.

Damages

Where an individual, because of
the individual's sex, is subjected to un-
welcome sexually oriented verbal and
physical behavior on the job in such
circumstances that the employer
knows or should known of the offen-
sive behavior and takes no action to
comect or eliminate the offensive be-
havior, that employer is liable for harm
caused to the individual That is the
case here. Complainant was sub-
jected to over two months of sexually
offensive behavior on the part of
Haines. That behavior caused Com-
plainant severe mental distress. She
felt demeaned, humiliated, embar-
rassed, and, when the behavior was
not corrected after Respondent should
have known of it, she felt frustrated
and helpless. Her work was adversely
affected and she was embamassed in
the extreme by the sexual nature of the
ridicule and by the humiliation to which
Haines subjected her. The Forum has
found that she experienced long-
lasting distress and self-doubt attribut-
able to this behavior. The Forum is
awarding $20,000 as appropriate

compensation for Complainant's emo-
tional distress.

Respondent's Exceptions

Respondent did not except specifi-
cally to individual findings or conclu-
sions of the Proposed Order, but rather
questioned generally the findings of
historical fact and the imputation of li-
ability therefrom. The Forum has reex-
amined the evidence, adding Finding
of Fact (FOF) 5 and expanding Pro-
posed FOF 11, 12, 18, 21, and 23
{now renumbered FOF 13, 12, 19, 22,
and 24) as a resuit.

Respondents unspecific excep-
tions can be grouped into three broad
categories: 1) the evaluation of Connie
Clark’s testimony; 2} the finding of "per-
vasiveness of the sexually-oriented ac-
tivities of Haines", and 3) the credibility
of Complainant.

lark' imon

The withess testified in a manner
intended to distance herself from any
responsibility for or knowledge of the
objectionable activities of Haines or of
their effect upon Complainant. She at-
tempted to convey the impression that
she was a mere scheduler without
knowledge of or responsibility for the
day to day interaction among her sub-
ordinates. She appeared to be a non-
confrontive  individual who was
uncertain how 1o handle Complainant's
concems. The Forum noted that her
schedule and that of Complainant did
not always coincide, but that does not
explain her professed lack of knowl-
edge of the behavior of Haines which
was reported by Benz, who did not
confine that report to immaturity. Benz
may not have been offended by
Haines's sexual comments, but she
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reported them. Haines and Complain-
ant worked at times with Benz, which
accounts for Benz's observations of
their interaction. it follows that they
worked some days while Clark was in
the store. if Benz could characterize
the environment at the Cl desk as one
that accepted sexual jokes, banter,
and behavior, it is inconceivable that
Clark couid not know about that envi-
ronment or about the participation of
Haines in if.
21Th ing of pervasiv

Several witnesses testified about
the atmosphere at the Cl desk regard-
ing the sexual jokes, banter, and be-
havior. There was evidence of the
ongoing sexually oriented actions and
comments of Haines during times ma-
terial from several sources in addition
fo Complainant {Benz, Streifel, Plute,
and Brown's statement to Harden).
Again, it is inconceivable that Respon-
dent's management was unaware of
that environment or of the participation
of Haines.

3 mplainant's cr

The Hearings Referee found that
some of Complainant's testimeny was
unconvincing, but that there was inde-
pendent credible evidence confirming
the harassment and its effect upon her,
and that she was a credible witness in
that regard. Reexamination of the evi-
dence fails to disclose a reason for
changing that finding.

Respondent's
disallowed.

exceptions are

ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2), and in order to eliminate
the effects of the unlawful practice
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found, Respondent FRED MEYER,
INC., is hereby ordered to:

1) Deliver fo the Fiscal Services Of
fice of the Bureau of Labor and Indus-
tries, State Office Building, Ste 1010,
800 NE Oregon Street, # 32, Portland,
Oregon 97232-2162, a certified check
payable to the Bureau of Labor and In-
dustries in trust for Georgia Stack-
Rascol in the amountof.

a) TWENTY THOUSAND DOL-
LARS ($20,000), representing com-
pensatory damages for the mental and
emotional distress suffered by Georgia
Stack-Rascol as a result of Respon-
dent's unfawful practice found herein,
and

b) Interest at the fegal rate on the
sum of $20,000 from the date of this
Final Order untii Respondent complies
herewith, and

2) Cease and desist from discrimi-
nating against any employee based
upon the employee's sex.

{n the Matter of
DANNY R. JONES,

dba J.J.J. Security & Patrol,
Respondent.

Case Number 48-95
Final Order of the Commissioner
Jack Roberts
Issued June 12, 1996.

SYNOPSIS

Respondent willkilly failled o pay
Claimants all wages due upon

termination. The Commissioner or-
dered Respondent to pay the wages
owed plus civil penaly wages. ORS
652.140(1); 652.150; OAR 839-20-
030.

The above-entitled contested case ~ =

came on regularly for hearing before
Warner W. Gregg, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries for the State of
Oregon. The hearing was held on Sep-
tember 21, 1995, in Room 1004 of the
Portland State Office Building, 800 NE
Oregon Streetf, Portland, Oregon, be-
ginning at 9:05 am.

The Bureau of Labor and Industries
(the Agency) was represented by Alan
McCullough, an employee of the
Agency. Arthur Murphy (Claimant
Murphy} and Gloria James (Claimant
James) were present and testified.
Danny R. Jones (Respondent), was
present for a portion of the hearing and
not represented by counsel. He left
the hearing before it was concluded,
as hereinafter recited.

The Agency called as witnesses
Claimant James, Claimant Murphy,
and Agency Compliance Specialist
Margaret Trotman. Respondent called
former employee Jeffrey S. Jones.

Having fully considered the entire
record in this matter, |, Jack Roberis,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL

1) On July 28, 1994, Claimant
Murphy filed a wage claim with the
Agency in which he alleged that he
had been employed by Respondent,
who had failed to pay wages eamed
and due to him. At the same time he
filed the wage claim, Claimant Murphy
assigned to the Commissioner of the
Bureau of Labor and Industries, in trust
for Claimant, all wages due from
Respondent.

2} On October 30, 1994, Claimant
Melvin Meaney filed a wage claim with
the Agency in which he alleged that he
had been employed by Respondent,
who had failed to pay wages eamed
and due to him. At the same time he
filed the wage claim, Claimant Meaney
assigned fo the Commissioner, in trust
for Claimant, all wages due from
Respondent.

3) On December 24, 1994, Claim-
ant James filed a wage claim with the
Agency in which she alleged that she
had been employed by Respondent,
who had failed to pay wages eamed
and due to her. At the same fime she
filed the wage claim, Claimant James
assigned {o the Commissioner, in trust
for Claimant, all wages due from
Respondent.

4) On February 28, 1995, through
the Sheriff of Mullnomah County, the
Agency served on Respondent at
5229 N Cecelia Street, Portiand, Order
of Determination number 95-014 (De-
termination Order), based upon the
wage claims filed by Claimants and the
Agency's investigation. On March 8,
1995, through the Sheriff of Muithomah
County, the Agency served Determina-
tion Order 95-014 on Respondent at
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9945 SE Oak, Portland. The Determi-
nation Order found that Respondent
owed a fotal of $16 in wages and
$1,020 in civil penalty wages to Claim-
ant Murphy, $32.50 in wages and
$788 in civil penalfy wages to Claimant
Meaney, and $328.20 in wages and
$981 in civil penalty wages fo Claimant
James. The Determination Order re-
quired that, within 20 days, Respon-
dent either pay these sums in trust to
the Agency or request an administra-
tive hearing and submit an answer fo
the charges.

5) In early March 1985, Respon-
dent filed a document presumed to be
an answer to the Determination Order
and requested a confested case hear-
ing. The document was on letterhead
of "J. J. J. Security & Pafrol, 9945 SE
Qak Street, Suite 106, Portland, Ore-
gon 87216-2341" and. asserted:

", | |] J.J.J. Security Request A
Hearing On Melvin Eric Meaney
was paid. Melvin cash the check.
No paper work on the rest.

"2. Arthur E. Murphy was paid.
Wage and Hour got the money or-
der. No paper work on the rest.

"3. Gloria Kaye James was not
paid because key to build Gloria
got. Uniform not clean. Request
ful {sic] hearing.
"Captain Jones"

The allegations in the Determination
Order are presumed to be denied.

6) On Aprl 4, 1995 at the
Agency's request, the Hearings Unit
issued a Notice of Hearing fo Respon-
dent, Claimants, and the Agency indi-
cating the time and place of hearing.
With the Nofice of Hearing, the Forum
sent Respondent a document entitied
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"Notice of Contested Case Rights and
Procedures” containing the information
required by ORS 183.413, and a copy
of the Forum's contested case hearing
rules, OAR 838-50-000 to 839-50-420.

7) The hearing was postponed
and on August 10, 1985, an amended
notice of hearing was issued setting a
new time and place of hearing.

8) Pursuant to OAR 839-50-210
(1), the Agency filed a Summary of the
Case on September 5, 1995. Respon-
dent did not file a case summary.

9) At the commencement of the
hearing, Respondent stated he had re-
ceived the Notice of Contested Case
Rights and Procedures and had no
questions about it.

10) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ explained the issues involved
in the hearing, the matters fo he
proved or disproved, and the proce-
dures goveming the conduct of the
hearing.

11) During the hearing, in order to
accommodate the work schedule of a
witness, the ALJ allowed Respondent
to present the witness, Jeffrey Jones,
out of order during the Agency's case.

12) A proposed order, which con-
tained an exceplions notice, was is-
sued April 19, 1996. Exceptions were
due April 30, 1996. No exceptions
were received.

FINDINGS OF FACT — THE MERITS

1) During times materal herein,
Respondent, an individual, did busi-
ness as .J.J.J. Security & Patrol, a per-
sonal services business located in
Portland, Oregon. He utilized the per-
sonal services one or Imore persons in
the State of Oregon. :

2) From on cr about May 27,
1094, to on or about July 2, 1994,
Claimant Murphy worked for Respon-
dent as a security guard. Respondent
fumished the equipment and the uni-
form Claimant used on the job. Re-
spondent detailed and controlled how

Claimant was fo perform his duties. '

Some of his work for Respondent was
by car and some on foot. He was not
paid for the pericd June 21 through
July 2, 1994,

3) Claimant Murphy worked 10
p.m. to 4 am,, 6 hours on June 21; 10
p-m. to 4 a.m., 6 hours on June 22; 10
p.m. to 6 am,, 8 hours on June 25; 10
p.m. to 6 a.m., 8 Hours on July 1; and
10 p.m. to 6 am., 8 hours on July 2.
June 21 and 22 were in a car, doing
"drive by" checks of client businesses
in northeast Portland, Jure 25 and
July 1 and 2 were on site at a marina in
northeast Portland.

4) Jeffrey S. Jones (no relation to
Respondent) worked for Respondent
at times material as a site supervisor
with the title of lisutenant. He did some
patrol duty and checked on other off-
cers to make sure they were doing
their jobs and comrectly filing out paper-
work. He acknowledged that officers
recording "drive bys" had several dif-
ferent locations per shift to check and
that the record of only one client did
not reflect total hours worked on that
shift.

5) Forms entitled "Officer's Daily
Report” (referred to in testimony as
"shift reports") were used by Respon-
dent's officers to record activity during
their shifts. They included spaces for
entry of client, location, officer's name
and station, hours, and various
activities.
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6) Shit reports which Claimant
Murphy submitted to Respondent were
changed by Respondent to reflect
fewer hours than Claimant stated he
had worked.

7} Claimant Murphy was dis-
charged on July 2, 1984. On or about
November 23, 1994, through the
Agency, he received a money order in
the amount of $108.36 from Respon-
dent, which contained the notation "32
hours."

8) From on or about QOctober 24,
1994, to on or about October 26, 1994,
Claimant Meaney worked for Respon-
dent as a security guard. Respondent

. fumished the equipment and the uni-

form Claimant used on the job. Re-
spondent detailed and controlled how
Claimant was to perfom his duties.
Some of his work for Respondent was
by car and some cn foot.

9) Claimant Meaney worked 5:30
p.m. October 24 fo 3 a.m,, October 25,
5% hours, and 10 p.m. October 2510 3
am., October 26, 5 hours. He was to
be paid $5.00 an hour. Claimant
Meaney was discharged on October
26, 1994. Respondent paid him
$20.00 in a check dated October 31,
1994.

10) Meaney worked with Jeffrey
Jones on October 24 on what Jeffrey
Jones described as a "ride along." By
that was meant that Meaney would just
leamn the route, observe what Jeffrey
Jones did, and would not be paid. Re-
spondent did not pay unfrained new
employees for this fraining time. Re-
spondent did not retain an untrained
new employee without such fraining.

11) The $20.00 check which Re-
spondent paid to Meaney dated

October 31, 1984, was noted "One
Day Work" and "Sub Contract Labor."
Respondent sometimes paid individu-
als as subcontractors, or independent
contractors, so that he did not have to
take out state and federal withholding
or FICA.

12) From on or about December 1,
1994, to on or about December 16,
1994, Claimant James worked for Re-
spondent as a securty guard. Re-
spondent fumished the equipment and
the uniform Claimant used on the job.
Respondent detfailed and controlled
how Claimant was to perform her du-
ties. Some of her work for Respon-
dent was by car and some on foot.

13) Claimant James worked 8 a.m.
to 2:30 p.m. December 1, 2, 3, 4, 5, 6,
and 8, six hours each; 11 am. to 5:30
p.m., December 9, 10, 11, 12, 13, 14,
and 16, six hours each; total 84 hours.
She was to be paid $5.45 an hour.
Respondent paid her through Decem-
ber 4. She was not paid for the period
December 5 through 16, 1994, a total
of 60 hours. Claimant James was dis-
charged on December 18, 1894.

14) Claimant James signed no
documents allowing deductions from
her pay for cleaning. She signed a
W-4 claiming to be exempt from state
and federal withholding. The only de-
duction she anticipated was for social
security. She signed a receipt for uni-
form items, but not a statement that
she would pay for cleaning. The W-4
form she signed had been altered after
she signed it.

15) During the Agency's examina-
tion of Claimant James, Respondent
interrupted the proceedings with the
following statements:
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"Uh, excuse me, your honor. We
don't have to go through Gloria. |
know | owe Gloria some money. |
owe her her whole check. To
save time, her check is right here.
We don't have o go through all
this. I'm going fo state this one
time: Gloria is not getting her
check until | get $9.00 for cleaning
fee. Her check is right here, your
honor, so we can save time."

and

"Her check came to $286.10; if's
been sitting in my office since
12-23-94 and she's not gettin' it il |
get my cleaning fee."

16) Following those statements,
Respondent stated he would stipulate
that the gross amount of Claimant
James's wages owed was $359.10

17) During the hearing, Respon-
dent was advised that a deduction for
cleaning fee was not a legal deduction.
Respondent stated he would not
change his policy.

18) During the hearing, at approxi-
mately 11:15 a.m., Respondent left the
hearings room voluntarily, stating that
he had a company to run and that he
didn't like liars. The ALJ stated that the
hearing would continue for the purpose
of making a record.

19) At times material, Margaret
Trotman was a Compliance Specialist
for the Wage and Hour Division of the
Agency. She investigated the wage
claims of the three claimants herein.

She obtained documents and come-
sponded with Respondent.

20) On January 26, 1995, Trotman
retumed two keys, two badges, one
coat, and one shirt to Respondent on
behalf of Claimant James by certified
mail. She also sent a letter listing
those items and advising Respondent
that deductions for cleaning are illegal.
Trotman's letter made demand for
$328.20. She received the letter back
with the following notation:

"P.S. 1 got the keys 2 badge. there
will not be a check Shirt not clean
Coat not clean 9 dollars o clean"

21} Claimant Murphy's records and
testimony show the following informa-
tion, which is accepted as fact He
worked 36 total hours. He eamed
$180 in wages (36 hours x $5.00 =
$180). Claimant Murphy was paid on
or about November 23, 1994, for 32
hours (net money order $108.36 on a
gross of $160less $6 for cleaning and
uniformy); the balance of eamed, un-
paid, due, and owing wages equals
$26.00."

22} Civil penalty wages due Claim-
ant Murphy, computed in accordance
with Agency policy, are as follows:
$180 (the total wages eamed) divided
by 5 (the number of days worked dur-
ing the claim period) equals $36.00
{the average daily rate of pay). This
figure of $36.00 is multiplied by 30 (the
number of days for which civil penalty

* This is more than Claimant James stated was owed; the Forum has dis-
regarded this figure. See OPINION below.
b There was an arithmetic error on the Agency Wage Transcription and

Computation Sheet, crediting gross wages as $170, which resulted in reduced
figures for the unpaid wages and for the civil penalty wages. The Forum has
recalculated both and amended both to conform to the proof. See OPINION

below.
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wages continued to accrue) for a total
of $1,080.

23} Claimant Meaney's records
and the testimony show the following
information, which is accepled as fact.
He worked 10z total hours, He eamed
$52.50 in wages (10% hours x $5.00 =
$52.50). Claimant Meaney was paid
$20.00 on or about October 31, 1994,
The balance of eamed, unpaid, due
and owing wages equals $32.50,

24) Civil penaity wages due Claim-
ant Meaney, computed in accordance
with Agency policy, are as foliows:
$52.50 (the total wages earned) di-
vided by 2 (the number of days worked
during the claim period) equals $26.25
(the average daily rate of pay). This
figure of $26.25 is multiplied by 30 (the
number of days for which civil penalty
wages continued to accrue) for a total
of $787.50, rounded to $787 pursuant
to Agency policy.

25) Claimant James's records and
testimony show the following informa-
tion, which is accepted as fact She
worked 84 total hours during the claim
period. She eamed $457.80 in wages
(84 hours x $5.45 = $457.80)." Claim-
ant James was paid $129.60 gross;
the balance of eamed, unpaid, due,
and owing wages equals $328.20
($457.80 - $129.60 = $328.20).

26) Civil penalty wages due Claim-
ant James, computed in accordance
with Agency policy, are as follows:
$457.80 (the total wages eamed) di-
vided by 14 (the number of days
worked during the claim period) equals
$32.70 (the average daily rate of pay).
This figure of $32.70 is mulfiplied by 30

(the number of days for which civil
penalty wages continued fo accrue) for
a total of $981.

27) Respondent did not aliege in
his answer an affrmative defense of
financial inability to pay the wages due
at the time they accrued nor did he
provide any such evidence for the
record.

28) The testimony of Claimants
Murphy and James, in general, was
found to be credible. Their statements
were supported by other credible testi-
mony and documents. There is no
reason to determine the testimony of
either Claimant to be anything except
reliable and credible.

29} in general, the testimony of Jef-
frey Jones, most of which was elicited
by Respondent, was found to be credi-
ble. At Respondent's urging, he clearly
outlined employment practices of Re-
spondent, which the ALJ found were in
violation of the wage statutes involved
in this proceeding.

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
Respondent, an individual, utilized and
controlled the personal services of one
or more persons in the State of Ore-
gon who were not co-pariners or inde-
pendent contractors. ORS 652.310(1)
and (2); 653.010(3) and (4).

2) Respondent employed Claim-
ant Murphy as a security guard from
May 27, 1894, to on or about July 2,
1994, at $5.00 per hour. Claimant
Murphy worked 36 hours in five days,
eaming $180.

* Because the $129.60 paid did not entirely offset the earnings for Decem-
ber 1 {o 4, the Forum has used the entire period in computing the wages still

owed.
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3) Respondent paid Claimant Mur-
phy for 32 hours less deductions for
cleaning. Respondent owes Claimant
Murphy $26.00 in eamed, unpaid, due,
and owing wages and more than 30
days have elapsed from the due date
of those wages.

4) Respondent employed Claim-
ant Meaney as a security guard on Oc-
tober 24 and 25, 1994, at $5.00 per
hour. Claimant Meaney worked 10%
hours in two days, eaming $52.50.

5) Respondent owes Claimant
Meaney $52.50 in eamed, unpaid,
due, and owing wages and more than
30 days have elapsed from the due
date of those wages.

6) Respondent employed Claim-
ant James as a security guard from
December 1 to 16, 1994, at $5.45 per
hour. Claimant James worked 84
hours in 14 days, eaming $457.80, of
which 129.60 was paid.

7) Respondent owes Claimant
James $32820 in eamed, unpaid,
due, and owing wages and more than
30 days have elapsed from the due
date of those wages.

8) Respondent attempted to with-
held from these employees’ wages his
costs for uniform cleaning.

9) Civil penaity wages, computed
pursuant to ORS 652.150 and agency
policy, total $1080 for Claimant
Murphy,

10) Civil penatty wages, computed
pursuant to ORS 652.150 and agency
policy, total $787 for Claimant Meaney.

11) Civil penalty wages, computed
pursuant fo ORS 652.150 and agency
policy, totai $981 for Claimant James.

12) There was no evidence that
Respondent was financially unable to

in the Matter of DANNY JONES :
pay the wages of the respective Claim- -

ants at the time they accrued.
CONCLUSIONS OF LAW

1) During all times material herein,
Respondent was an employer and
Claimants were employees subject to
the provisions of ORS 652.110 o
652,200 and 652.310 to 652.405.

2} The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the

Respondent herein. ORS 652.310 to
652.405,

3) At times material herein, ORS
652.140 provided in part

(1) Whenever an employer
discharges an employee, or where
such employment is terminated by
mutual agreement all wages
eamed and unpaid at the time of
such discharge shall become due
and payable immediately.

LE R R E X

"(3) For the purpose of this
section, if employment termination
occurs on a Saturday, Sunday or
holiday, payment of wages is
made ‘immediately' f made no
later than the end of the first busi-
ness day after the employment ter-
mination * * * "

Respondent violated ORS 652.140(1)
by failing to pay Ciaimant Murphy alf
wages eamed and unpaid no later
than Tuesday, July 5, 1994, which was
the first business day after Claimant's
employment was terminated.

4) Respondent violated ORS
652.140(1) by failing to pay Claimant
Meaney all wages eamed and unpaid
no later than Thursday, October 27,
1994, which was the first business day
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after Claimants employment was
terminated.

5) Respondent violated ‘ORS
652.140(1) by failing fo pay Clalmax_wt
James all wages eamed and unpaid
no later than Monday, Deoe_mber 18,
1994, which was the first business day
after Claimants employment was
terminated.

6) At times material herein, ORS
652.150 provided:

“if an employer williully fails to pay
any wages or compensation of
any employee whose employment
ceases, as provided in ORS
652.140 and 652.145, then, as a
penalty for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same ratle
until paid or until action therefor is
commenced; provided, that in no
case shall such wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued.”

dent is liable for a civil penaity

5::2: rC‘)RS 652.150 for willfully fai!ing
fo pay all wages or compensatlop fo
each Claimant when due as provided

in ORS 652.140.

7) At times material herein, ORS

652.610 provided in part:

"(3) No employer may wi_th—
hold, deduct or divert any portion
of an employee's wages unless:

“(a) The employer is required
to do so by law,
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"(b) The deductions are author-
ized in writing by the employee,
are for the employee's benefit, and
are recorded in the employers
books;

"(c) The empioyee hqs volun-
tarily signed an authorization for a
deduction for any other item, pro-
vided that the ultimate recipient of
the money withheld is not thg, em-
ployer, and that such deduction is

recorded in the employer's books;
or .
"(d) The deduction is au}h_or—

ized by a collective bargaining

agreement to which the employer

is a party.” ,

By withhoiding a portion of eamed
wages to reimburse the expense of
uniform cleaning, Respondent violated
ORS 652.610.

8) Under the facts and circu_m-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau pf t.abor
and Industries has the authority to or-
der Respondent to pay each' Claim-
ant's respective eamed, unpa!d_, due,
and payable wages and the civil pen-
alty wages, plus interest on both sums
until paid. ORS 652.332.

OPINION

Respondent's Admissions ‘

Respondent chose fo appear with-
out counsel and to examine and cross-
examine witnesses himselff. in the
course of questioning witnesses, de-
spite cautions from the ALJ and the
objections of the Agency, Respondent
made declarative statements rather
than asking questions. Respondt_ent
was not under oath and his self serving
statements have been disregarded.
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But the Forum has taken as true those
statements which were to Respon-
dent's economic disadvantage. Thus,
the Forum finds as fact that Respon-
dent made a practice of willfully delay-
ing or denying payment of wages until
uniforms were retumed clean, of utiliz-
ing employee time as unpaid "training
time," and of paying short-term em-
ployees as “independent contractors”
in order to avoid withholding. Although
he had asserted no counterclaim or
offset, Respondent attempted to estab-
lish that Claimant Murphy had some-
how come into possession of and was
holding Respondents vehicle and cel-
lular telephone, and that Claimants
Murphy and Meaney had claimed
more time than they had worked. The
information he obtained in this regard
was unpersuasive and had little to do
with the fadure to pay wages.

Prima Facie Case

if Respondent had not attended the
hearing, the Forum's task would have
been to determine if a prima facie case
supporting the Agency's Determination
Order was made on the record. ORS
183.415(5) and (6), OAR 839-50-330
(2); In the Matter of S.B.1, Inc, 12
BOLI 102 (1993); In the Matler of Mark
Vetter, 11 BOLI 25 (1992). His pres-
ence for a portion of the hearing did not
lessen the Agency's burden in this
regard.

The Agency established a prima
facie case. A preponderance of credi-
ble evidence on the whole record
showed Respondent employed each
Claimant during the period of the re-
spective wage claims and willfuly
failed to pay all the wages, eamed and
payable, when due.

Claimants as Employees

Al of these Claimants were em-
ployees of Respondent working for an
agreed fixed rate based on the time
spent. By finding that Claimant
Meaney was an employee, the Forum
has necessarily found that he was not
an independent contractor. Respon-
dent controlled the hours, location,
tasks, and the manner in which Claim-
ants tasks were accomplished, and
initially proposed an hourly rate. Re-
spondent could not change the
character of the employment relation-
ship by noting "Sub Contract Labor” on
acheck.

Unlawful Deductions

The Agency's evidence estab-
lished, and Respondents statements
verified, that Respondent habitually de-
layed or refused payment of wages to
a departing employee until that em-
ployee's uniforms were retumed to him
dry cleaned. That is a violation of ORS
652.610, about which this Forum has
said:

"The [egislature intended two

things: (1) that any withholding be-

yond that required by law or bar-
gaining agreement must be
authorized in writing and be for the
employee's benefit; and (2) that
the employer could not be the ulti-
mate recipient. Those changes in
the statutory language did not
change the statutory intent enunci-
ated by the Court of Appeals opin-
ion and Judge Gillette's
concurrence in [Garvin v. Timber
Cutters, Inc., 61 Or App 497, 658

P2d 1164 (1983)] that the duty on

the employer to pay remains abso-

lute. That is still the message of

ORS 652.140." In the Matler of
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Handy Andy Towing, 12 BOLI
284, 295 (1994).

Amendment of Claim

Respondent’s presentation of a de-
fense was incomplete because he ab-
sented himself from the hearing before
the Agency had completed its case.
However, because he responded to
the Determination Order and the No-
tice of Hearing, he was not in default.
He had opportunity to cross-examine
and even presented a witness. He
was present when the testimony upon
which the Forum bases the amend-
ment of Claimant Mumhy's eamings
was admitted.

Respondent was also present
when Claimant James testified. His
statement which suggested that he
owed her approximately $30.00 more
than either her testimony or the
Agency's documentation supported
has been disregarded as an emctional
misstatement.

Penalty Wages

An award of penally wages tums
on the issue of willfulness. Willfulness
does not imply or require blame, mal-
ice, wrong, perversion, or moral delin-
quency, but only requires that that
which is done or omitted is intentionally
done with knowledge of what is being
done and that the actor or omittor be a
free agent. Sabin v. Willamette West-
em Corp., 279 Or 1083, 557 P2d 1344
(1976); State ex rel Nifsen v. Johnson
el ux, 233 Or 103, 377 P2d 331
(1962). Respondent, as an employer,
had a duty to know the amount of
wages due his employees. In the Mat-
ter of Handy Andy Towing, Inc., supra;
In the Matter of Jack Coke, 3 BOLI 238
(1983); MoGinnis v. Keen, 188 Or 445,

221 P2d 907 (1950). The evidence
established that Respondent knew
what he had paid each Claimant at the
time each Claimant was temminated,
and that he acted voiuniarily and as a
free agent. Accordingly, Respondent
acted willfully. There was no defense
of financial inability to pay when the
wages came due, and Respondent is
therefore liable for civil penalty wages
under ORS 652,150 as outlined in the
Order below.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652,332, the Commis-
sioner of the Bureau of Labor and
industries hereby orders DANNY R
JONES, dba J.J.J. Security & Patrol, to
deliver the following to Bureau of Labor
and Industries, Fiscal Services Office
Suite 1010, 800 NE Oregon Street
#32, Portland, Oregon 97232-2109;

{1) A certified check payable to the
Bureau of Labor and Industries IN
TRUST FOR ARTHUR MURPHY in
the amount of ONE THOUSAND ONE
HUNDRED SIX DOLLARS ($1,108),
less appropriate lawful deductions, rep-
resenting $26.00 gross eamed, un-
paid, due, and payable wages and
$1,080 in penalty wages; plus

(a) Interest at the rate of nine per-
cent per year on the sum of $26.00
from July &, 1994, until paid; plus

(b} Interest at the rate of nine per-
cent per year on the sum of $1,106
from August 4, 1994, untit paid; and

(2) A certified check payable to the
Bureau of Labor and Industries IN
TRUST FOR MELVIN MEANEY in the
amount of EIGHT HUNDRED
THIRTY-NINE DOLLARS AND FIFTY
CENTS ($839.50), less appropriate
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lawful deductions, representing $52.50
in gross eamed, unpaid, due, and pay-
able wages and $787 in penalty
wages, pius

(@ Interest at the rate of nine per-
cent per year on the sum of $52.50
from October 27, 1994, until paid; plus

(b} Interest at the rate of nine per-
cent per year on the sum of $787 from
November 26, 1994, until paid; and

(3) A certified check payable to the
Bureau of Labor and Industries IN
TRUST FOR GLORIA JAMES in the
amount of ONE THOUSAND THREE
HUNDRED NINE DOLLARS AND
TWENTY CENTS ($1,309.20), less
appropriate lawful deductions, repre-
senting $328.20 in gross eamed, un-
paid, due, and payable wages and
$981 in penalty wages; plus

(@) Interest at the rate of nine per-
cent per year on the sum of $328.20
from December 19, 1934, until paid;
plus

(b) Interest at the rate of nine per-

cent per year on the sum of $981 from
January 18, 1985, until paid.

in the Matter of
MANUEL GALAN,

Erlinda Galan, and Staff, Inc.,
Respondents.

Case Number 07-96
Final Order of the Commissioner
Jack Roberts
Issued July 10, 1996.

SYNOPSIS

Where the individual Respondents
were the majority shareholder and the
operational manager of the unlicensed
Respondent corporation, the Commis-
sioner held both liable together with the
corporation for acting as a forestfarm
labor contractor without a license, and
imposed a civil penalty against each
Respondent. Where the uniicensed
corporate Respondent recruited work-
ers in Oregon for work in another state,
failed to provide them with disclosure
statements about working conditions,
failed to execute written work agree-
ments, and misrepresented lodging ex-
penses, the Commissioner assessed a
civil penalty against the corporate Re-
spondent and majority shareholder for
each violation. The Commissioner or-
dered that the right of all three Respon-
dents to obtain fam labor contractor
licenses in Oregon be suspended for
three years, in accordance with a prior
Consent Order. ORS 658.405(1);
658.407(3), 658.410(1),(2)(c) and (d);
658.417(1); 658.440(1)(d), (), (g), and
(3Xb), €58.453(1)(a), (c), and (2);
659.501, OAR 839-15-004(5)(a) and
(e), 839-15-507; 839-15-508(1)(a), (f),
(9), (h), and (1); 839-15-510(1), (2), and
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(4), 839-15-512; 839-15-520(3)(a), (c),
(i), and (4).

The above-entitled contested case
came on regularly for hearing before
Wamer W. Gregg, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries of the State of
Oregon. The hearing was held on Oc-
tober 25, 26, and 27, 1995, in a confer-
ence room of the Oregon Employment
Department, 119 N Oakdale, Medford,
and on December 1, 1995, in room
1004 State Office Buiding, 800 NE
Oregon Street, Porfland. The Bureau
of Labor and Industries (the Agency)
was represented by Linda Lohr, an
employee of the Agency. Manuel
Galan (Respondent M. Galan) and Er-
linda Galan (Respondent E. Galan)
were present and, {ogether with Staff,
Inc. (Respondent corporation), were
represented by Douglas Wilkinscn, At-
tomey at Law, Sprngfieild. Charles
Sheldon, Medford, appeinted by the
Forum and under proper affirmation,
acted as interpreter for the Spanish
speaking witnesses. Respondent E.
Galan, at the request of counsel and
with permission of the ALJ, assisted
with some translation.

The Agency called as witngsses (in
alphabetical order). Respondent M.
Galan; forest workers Jaime Mancilla,
Perfecto Mancilla, Rodrigo. Mancilla,
Debbie Martinez, Luis Orando Mon-
toya, and Gabriel Campuzano; United
States Forest Service (USFS)

Contracting Officer Stephen M. Patton;
forest worker Juan Luis Pelayo;
Agency Compliance Specialist Raul
Ramirez; Summitt Forest foreman Ce-
lestino Rodriguez; and Respondent
corporation  foreman  Guadalupe
Zamora.

Respondent called as witnesses (in
alphabetical order). Agency Compli-
ance Supervisor Nedra Cunningham;
Respondent M. Galan; Respondent E.
Galan; labor contractor Antonio Osorio
{by telephone); and Respondent cor-
poration foreman Justo Zavala.

Having fully considered the entire
record in this matter, I, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following Rul-
ings on Motions and Objections, Find-
ings of Fact (Procedural and on the
Merits), Ulimate Findings of Fact, Con-
clusions of L.aw, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1} On August 16, 1995, the
Agency issued a "Notice OF Intent To
Assess Civil Penalties And To Enforce
Provisions Of Consent Order” (Notice
of Intent) to Respondents Staff, Inc., M.
Galan, and E. Galan. The nofice in-
formed Respondents as follows:”

"THIS WILL NOTIFY YOU that
the Commissioner of the Bureau of
Labor and Industries {Commis-
sioner'} infends to assess civil pen-
altes against Staff, Inc., Manuel
Galan and Erinda Galan [Re-
spondents’] in the amount of
$252,000.00, pursuant to ORS

* Because the manner in which Respondents were charged was an issue
(See, Rulings on Motions, infra), the Forum has set out the charging portions of
the Notice of Intent exactly as they appear, except for substitution of "Respon-
dent" for "Contractor” and elimination of repetitive references to the Consent

Order.
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858.453(1) for violations of Chap-
ter 658, Oregon Revised Statutes
and rules adopted pursuant
thereto. The Commissicner fur-
ther seeks to enforce the terms
and conditions of the Consent Or-
der executed by the Commis-
sioner and ]Respondents] on
March 11, 1994, by extending the
period [Respondents] are pre-
vented from applying for a license
for an additional three year period
from the date the Commissioner
finds [Respondents] in breach of
the Consent Order and unfit to act
as forest labor contractors.

THE BASIS FOR THE PRO-
POSED CiVIL PENALTIES AND
ENFORCEMENT OF THE CON-
SENT ORDER IS AS FOLLOWS:

1. Failure To Comply With Th
T Provisions Of A L

nd Valid Agreement Enter
With The Commissioner in Con-
tractors’ Capacity As Farm Labor
Contractors. (Fifleen Violations)
From March 11, 1994, and there-
after in 1994, [Respondents] en-
gaged in forest labor contracting
activities in Oregon and repeatedly
violated the provisions of ORS
chapter 658 by acting as forest la-
bor contractors without a license,
wilifully making false, fraudulent or
misleading statements to workers
regarding the terms and conditions
of their employment, and by failing
fo fumish workers with disclosure

in the Matter of MANUEL GALAN

statements and copies of work
agreements, thereby breaching’
the terms and conditions of the
Consent Order executed by {Re-
spondenis] on March 11, 1994,
* * * [by reference incorporated

herein}, a legal and valid agree-

ment entered into with the Com-
missioner in their capacity as
forest labor contractors, in viclation
of ORS 658.440(1)d). Civil Pen-
alty of $30,000. (Five violations per
[Respondentf @ $2,000 per
viclation).

"2. Acting As A Forest Labor
Contractor Without A Valid Li-
nse Or In
The C — and In Viol
ion Of Vali

(Three violations) In or around
April, 1994, [Respondents] through
their agent, Antonio Bemnal Osorio,
recruited, solicited,” supplied or
employed workers in Oregon to
perform fabor upon [Respondents]
forestation contract with the U.S.
Forest Service (USFS) on the
Tongass National Forest in Kelchi-
kan, Alaska Contract No.
52-0116-4-00279. At all imes ma-
terial, [Respondents] did not pos-
sess a valid forest labor contractor
license, in violation of ORS
658.410, ORS 658415, ORS
658417 and in breach of the
terms and condiions of [the
above] Consent Order * * *.] Civil

i

The foregoing portion of Paragraph | was amended at hearing to read
"failing to furnish workers with disclosure statements and failing to execute writ-

ten work agreements, thereby breaching”

The foregoing portion of Paragraph il-was amended in the Proposed Or-
der to "through their agent, Antonio Bernal Osorio, or by entering into a sub-
contract with Antonio Bernal Osorio, recruited, solicited,”
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Penalty of $6,000. ($2,000 per
[Respondent))

"3. Acting As A Forest Labor
Contractor Without A Valid Li-
r Indorsement |ssued B:
mmissioner And In Viola-

ion. Of A_Vald Consen r
Executed On March 11, 1994,
{Three violations) In or around
June, 1994, [Respondents), for an
agreed remuneration or rate of
pay, recruited, solicited, supplied
or employed 14 or more workers
in Oregon to perform labor upon
[RespondentsT forestation contract
on the El Dorado National Forest
in Placerville, Califomia, USFS
Contract No. 53-91U9-4-1C04. At
all times material, [Respondents]
did not possess a valid forest labor
contractor license, in violation of
ORS 658410, 658.415, 658.417
and in breach of the terms and
conditions of [the above] Consent
Order * * *.] Civil Penalty of
$6,000. ($2,000 per [Respondent])

"4, Failure To Fumish Each
Worker At The Time Of Hiring, Re-
itin oliciting or Supplyin
Whichever Occurs First, A Written
in The English lan-
guage And Any Other Language
Used By The Contractor To Com-
The Terms And Conditions Of Em-
ployment And A Statement Of The

Workers' Rights and Remedies.
{42 Violations) [Respendents], In

or around June, 1994, solicited
and recruited at least 14 workers
in Medford, Oregon, to perform la-
bor on [Respendents’ forestation
confract in Placervile, California,
USFS Contract No. 53-91U94-

1C04, and failed to fumish each
worker a written statement in Eng-
lish and Spanish containing the
terms and conditions of employ-
ment and a statement of the work-
ers' rights and remedies, in
viclation of ORS 658.440(1)(f) and
in breach of the terms and condi-
tions of [the above] Consent Order
***.] Civit Penaity of $42,000. (14
violations per [Respondent] @
$1,000 per violation)

"5. Failure To Execute A Writ-

reem inin

Tems An ition: loy-
m For E: Worker At Th
Time Of Hix Prior rk B:

ing Performed. {42 violations) [Re-
spondents], in or around June,
1984, employed at least 14 work-
ers in Medford, Oregon, to perform
labor on [Respondents’] forestation
contract in Placerville, California,
USFS Contract No. 53-91U9-4-
1C04, and failed to execute prior to
hire or prior to work being per-
formed, a written agreement be-
tween [Respondents] and each
worker in English and Spanish
containing the terms and condi-
tions of employment, in violation of
ORS 658.440{1){g) and in breach
of [the above] Consent Order * * *
Civil Penalty of $84,000. (14 viola-
tions per [Respondent] @ $2.000
per violation)

"6. Willfully Making A False,
Fraudulent Or Misleading Repre-
entation rk
ment. (42 violations} In or around
June, 1994, [Respondents] re-
cruited and hired at least 14 work-
ers in Medford, Oregon, to perform




contract in Placervile, California,
 USFS. Contract: No.: 53-91U94-

. 1C04, and at the time of hire made

oral representations, through an
agent, to each worker that [Re-
spondents] would pay hotel ex-
penses for each worker for the
duration of their work on the con-
tract in Califomia; [Respondents]
subsequently deducted hotel ex-
penses from each worker's pay-
check after the workers relocated
in California having willfully misrep-
resented the terms and conditions
of the workers' employment, in vio-
lation of ORS 658.440(3)(b} and in
breach of [the above] Consent Or-
der * * *[.] Civil Penalfy of $84,000.
(14 violations per [Respondent] @
$2,000 per violation)

"7. Eailure To Adhere To The
Terms And Conditions Of A Con-
en er Executed By [Respon-

denis] And The Commissioner On
March 11, 1994, After March 11,
1984, [Respondents] repeatedly
engaged in the forest labor con-
tracting activities cited above in
paragraph 1 through 8, realieged
and incorporated herein, and vio-
lated the provisions of ORS Chap-
ter 658, the Commissioner's rules
adopted pursuant thereto and the
terms, conditions and representa-
tions of the Consent Order ** * [of]
* ** March 11, 1994. In the Con-
sent Order, [Respondents] agreed
to refrain from engaging in forest
labor contracting activities for a two
year period beginning March 11,
1994, and agreed that any viola-
tions of the aforementioned Con-
sent Order would result in 'the

'] forestation - -

ANUEL GALAN

denial of a forestffarm labor con-
tractor license * * * without any fur-
ther proceeding based upon the
admissions contained herein,
which denial shall, for a period of
three years from the date of the
breach of this agreement, operate
to further bar any application for a
forestfarm labor contractor |-
cense. * * * ' [Respondents’ ] ac-
tions set forth in allegations 1
through 6, inciuding their failure to
adhere fo the terms and conditions
of the Consent Order, demon-
strate that their character, reliability
or competence make them unfit to
act as forest fabor contractors.
ORS 658420(1) and OAR
838-15-520(3)(a)(c) & (i).

"THE BASIS FOR ENHANCED
PENALTIES IS AS FOLLOWS:
"{Respondents] expressly admitted
in the [above] Consent Order ** *
to previous violations of ORS
658.410, 658.415, 658.440(3)(e),
658.417(3) and 658.440(1)(g) and
have continued to violate the provi-
sions of ORS chapter 658; [Re-
spondents] have demonstrated, in
spite of their knowledge of past
and present violations, and, by
their continued breach of the terms
and conditions of the Consent Or-
der, a willful disregard for Oregon's
forest labor contracting laws; the
magnitude and seriousness of the
foregoing violations warrant maxi-
mum civil penalties.”

The Notice of Intent was served on
Respondent corporation through its
registered agent by cerfified mail on
August 18, 1995, and on Respondents -
M. Galan and E. Galan, personally, by
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the Deschutes County Sheriff on
August 22, 1995,

2) On September 6, 1995 Re-
spondents through counsel answered
the Notice of Intent as follows {eliminat-
ing caption and cause}.

"REQUEST FOR HEARING

"Staff, Inc., Manuel Galan and
Erinda Galan (hereinafler 'Re-
spondents’) hereby request a
hearing in the above entited mat-
ter. The nofice of intent to assess
civil penalties was delivered to the
registered agent on August 18,
1995.

"ANSWER

"Respondents deny the allega-
tions contained in paragraphs 1-7
of the notice of intent to assess
civil penalties and to enforce provi-
sions of consent order and the
whole thereof,

"AFFIRMATIVE DEFENSES

"{. The Commissioner has no
jurisdiction for events outside the
state of Cregon.

*2. At all material fimes, Anto-
nio Bemal Osorio, aka Sierma
Grande Reforestation was an in-
dependent contractor.

"MOTION TO AMEND

"Respondents move for an op-
portunity to amend the answer and
affimative defenses, after discov-
ery has been conducted.”

3) The Agency requested a hear-
ing date. On September 12, 1995, the
Hearings Unit issued to Respondents
and the Agency a Notice of Hearing,
which set forth the time and place of
the requested hearing and the desig-
nated ALJ, together with the following:

a) a Notice of Contested Case Rights
and Procedures containing the infor-
mation required by ORS 183.413, and
b) a complete copy of the Agency's ad-
ministrative rules regarding the con-
tested case process -~ OAR
839-50-000 through 839-50-420.

4) On September 15, 1995, the
Forum received by fax Respondents’
motion dated September 14 requesting
a postponement of the hearing sched-
uled for October 17 in Medford. The
motion was based on a recitation of
counsel's work load for September and
October, counsel's personal plans to
be out of state in mid-October, and an-
ticipated need for additional time for
discovery. On September 19, the
Agency filed objections to postpone-
ment, to which Respondents replied by
fax on September 20.

5) On September 22, 1995, the
ALJ found that Respondents’ motion
did not meet the "good cause” stan-
dard in that it cited confiict with coun-
sel's personal plans and workioad but
did not recite a previously scheduled
conflicting appearance before another
forum. Respondents' reply had de-
tailed desired discovery encompassing
60 days, which the ALJ found to be an
unacceptable delay. The ALJ denied
the motion as tendered, but delayed
the hearng untl October 25 in
Medford.

6) On September 28, 1885, the
Agency moved for appointment of a
Spanish speaking interpreter based on
the anticipated presentation of several
Agency witnesses who could not
speak or understand English. The
Agency suggested that a particular
Agency employee be appointed. On
October 2, by fax, Respondents
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acknowledged the necessity for an in-
terpreter, objected to appointment of
Agency staff for that purpose, and re-
quested an interpreter for Respondent
M. Galan "who has difficuity speaking
and understanding the English lan-
guage." Respondents also requested
that the location of the hearing be
changed from Medford to Bend, citing
Respondents' residence in Redmond.

7) On Octcher 5, 1995 the
Agency objected to changing the hear-
ing focation because most of the
Agency's wilnesses were from the
Medford area. The Agency agreed
with Respondents’ suggestion for ap-
pointment of "a non-employee inter-
preter," but objected to Respondent M.
Galan's use of an interpreter.

8} On October 6, 1995, the ALJ
- ruled as follows:

"The proper standard for appoint-
ment of an interpreter is that the

- person involved in a contested
case hearing "cannof speak or un-
derstand the English language.”
OAR 839-50-300(1). [Emphasis
supplied]. Mere difficulty is not
enough. [Noting that this forum
found in a prior proceeding that
Respondent M. Galan speaks and
understands English, the ALJ ap-
pointed] Charles Sheldon, Med-
ford, who is not an Agency
employee, to act as interpreter for
the Agency withesses in this
case." :

Also on QOctober 6, 1995, the ALJ de-
nied Respondents’ motion to change
the place of hearing and issued a Dis-
covery Order calling for the filing of
Case Summaries, as required by OAR
839-50-210, to be delivered no later
than October 23.

9) On October 20, 1995, by fax,
Respondents again moved to post-
pone the hearing for at least 60 days
and for deposiions. The motion was
supported by the affidavits of counsel,
of Tim Grundeman, and of Respon-
dent E. Galan which incorporated a let-
ter to counsel from Respondent M.
Galan. In addition to outlining desired
discovery and naming several wit-
nesses which Respondents were un-
able to locate, the submissions
suggested bias on the part of the Fo-
rum and the Agency, and requested
time fo depose Agency employees
Raul Ramirez and Nedra
Cunningham,

10) Also on Cctober 20, 1995, the
ALJ ruled as follows, in pertinent part:

"Respondents’ motion alleges a
refusal by the Agency to cooperate
in discovery (by allowing interview
of an Agency employee), difficulty
in contacting potential withesses,
inadequate time o prepare a de-
fense, and a need to depose
Agency personnel.

"l find no evidence in the files and
records of this case indicating any
attempt by Respondents o sub-
poena witnesses for deposition or
to obtain a discovery order therefor
since my September 22 ruling
herein. That ruling partially
granted Respondents' postpone-
ment request of Septermber 14,
1995, and reset the hearing from
October 17 to its cument sefting of
Oclober 25. Whatever the
Agency's posture may be regard-
ing interview of its employees,

those employees may be subpoe-
naed for deposition where
necessary.

"Respondents’ request for further
postponement is denied. Failure
to complete discovery is not a rea-
son fo delay hearing where the
participants do not agree on the
delay. Also, | find that the type of
information being sotght by the in-
vestigator, Grundeman, is not ma-
ferial to the violations alleged in
this case. Finally, if Respondents'
motion is infended to be a motion
for discovery as fo the witnesses
Cunningham and Ramirez, that
motion is denied as unfimely. The
hearing will proceed on October
25, 1995, as scheduled.”

11) The Agency and Respondents
timely filed their respective case sum-
maries. At the commencement of the
hearing, Respondents’ counsel stated
that Respondents had received the
Notice of Contested Case Rights and
Procedures and had no questions
about it

12) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ orally advised the participants
of the issues o be addressed, the mat-
ters to be prov-d, and the procedures
goveming the conduct of the hearing.

13) At the commencement of and
during the hearing, the ALJ made rul-
ings on certain motions of the partici-
pants which are set out in a separate
section of this Order.

14) The proposed order, containing
an exceptions notice, was issued April
12, 1996. Exceptions were due April
22, 1996, Under a timely requested
extension of time, Respondents filed
exceptions by fax on May 22, 1996,
and by mail thereafter. Respondent's
exceptions are dealt with in the Opin-

~ ion section of this Order.
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RULINGS ON MOTIONS AND
OBJECTIONS

Agency Motion to Amend

At the commencement of the hear-
ing, the Agency moved to amend para-
graph 2 of the Notice of Infent. Based
on the answer and case summary of
Respondent, the Agency sought to
have the paragraph read "through their
agent, Antonio Bemal Osorio, or by en-
tering into a subcontract with Antonio
Bemal Osorio, recruited, solicited, * * *
efc." The Agency argued that entering
into a subcontract with another for
forestation labor brought Respondents
under the ORS 658.405(1) statutory
definition of farm labor contractor, for
which they held no ficense. Counsel
for Respondent objected on the
ground that the subcontract invoived
forestation of lands outside the state of
Qregon over which the Commissioner
has no jurisdiction, and that the statute
and the rule, OAR 839-15-004(5)(e),
refer to land within the state. The Fo-
rum took the matter under advisement,
to be ruled upon in the Proposed Or-
der. For reasons more fully explained
in the Opinion section of this Order, the
Agency's motion was granted. That
ruling is confirmed.

Respondents' Motlon to Clarify the
Number of Violations Alleged

At the commencement of the hear-
ing, counsel for Respondent requested
a clarification of the "Five violations per
[Respondent]" alleged in paragraph 1
of the Notice of Intent. The Agency re-
sponded that the five violations tracked
the allegations in paragraphs 2 through
8, that is, acting as a forest labor con-
tracior without a license (paragraphs 2
and 3), failure to fumish disclosure
statements (paragraph 4), failure to
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execute written agreements with work-
ers (paragraph 5), and making false,
fraudulent, or misleading statements to
workers regarding terms and condi-
tions of employment (paragraph 6).
Counsel acknowledged this explana-
tion, and the ALJ anncunced that he
would treat the allegation in paragraph
1, which read "failing to fumish workers
with disclosure statements and copies
of work agreements, thereby breach-
ing * ** as if it read "failing to fumish
workers with disclosure statements
and failing to execute written work
agreements, thereby breaching * * *"
That ruling is confirmed.

Respondents’ Motion to Require
Clear and Convincing Quantum of
Proof

At the commencerment of the hear-
ing, counsel for Respondents moved
for a ruling that the quantum of proof
required to impose the sanction sought
in paragraph 7 of the Notice of Intent
{ie., further suspension of Respon-
dents' right to apply for a forest/farm la-
bor contracting license) should be
"clear and convincing," rather than a
preponderance. Respondents cited
Bemard v. Dental Examiners, 2 Or
App 22, 465 P2d 917 (1970), and Van
Gordon v. Board of Dental Examiners,
52 Or App 749, 629 P2d 848 (1981),
as standing for the proposition that
where fraud or misrepresentation is al-
leged, clear and convincing evidence
is required for revocation of a license.
The ALJ stated that he would consider
whether the clear and convincing stan-
dard applied. For reasons more fully
set out in the Opinion section below,
the Forum has used preponderance of
evidence as the standard of proof in
this matter. That ruling is confirmed.

Respondents’ Motion to Postpone

At the commencement of the hear-
ing, Respondents filed a written motion
renewing their motion to postpone the
hearing for at least 60 days, alleging
that Respondents were being denied
an opportunity fo prepare a defense.
Counsel cited Respondents' previous
postponement motions in  support.
Counsel also sought postponement, at
least of a final decision, until the
Agency has adopied rules defining re-
cruiting, soliciing, and supplying as
they are used in ORS 658.405. The
ALJ pointed out that these terms had
been defined in In the Matfer of Leon-
ard Williams, 8 BOLI 57 (1989), which
was an example of rulemaking in a
contested case. Counsel argued that
there must be rulemaking procedures
as set forth by statute. The ALJ denied
any postponement based on the need
for rulemaking. That ruing is
confirmed.

As o the other portion of the mo-
tion for postponement, Respondents
claimed to be prejudiced by proceed-
ing with the hearing due to their failure
to locate Justo Zavaia, the alleged re-
cruiter of workers. Counsel termed
Zavala's testimony as critical on the is-
sue of his authority and whether he
had informed Respondents of the
source of the workers. Zavala was
also considered critical for refutation of
witness statements or testimony ex-
pected from the Agency. The ALJ
ruled that the hearing would proceed
with the available witnesses, that if it
appeared at the close of testimony that
Respondents would be unduly preju-
diced by the unavailabilty of Zavala,
and upon showing of efforts to locate
him and an indication of later
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availability, the ALJ wouid extend the
hearing to reconvene on a later date
for his testimony. At the close of testi-
mony on October 27, the ALJ ad-
journed the hearing to a date to be
agreed to take testimony of Zavala and
of Antonio Osorio. The recorwene-
ment on December 1, 1995, at which
Zavala and Osorio tesfified, is consid-
ered by the Forum to have cured any
prejudice to Respondents which might
have been attributed to proceeding
with the hearing on October 25. That
ruling is confirmed.

Respondents’ Objections to Certain
Evidence

During the hearing, counsel for Re-
spondents objected continuously to
questions and responses dealing with
living conditions at the job site in
Alaska. Initially, because the evidence
tended to touch upon the reasons for
work stoppage and to identify who was
dealing on behalf of what contractor,
the ALJ admitted such inquiries and re-
sponses, over Respondents' objec-
tions. In addition, it appears that the
proof adduced may illustrate the char-
acter, competence, and reliability of
Respondents as forest labor contrac-
fors, a statutory area of concem for the
Commissioner. The objections were
property overruled.

FINDINGS OF FACT — THE MERITS

1) Respondent Staff, Inc, is an
Oregon corporation registered with the
State of Oregon Secretary of State. All
shares of the corporation are owned
by Respondents M. Galan and E.
Galan. The corporate address in 1994
was in Madras, Oregon, and at the
time of hearing was in Redmond, Ore-
gon. At times material, Respondent

corporation was engaged in labor
contracting.

2) Respondent corporation and
Respondents M. Galan and E. Galan
were among respondents accused of
viclations of the Oregon farm and for-
est labor contracting stafutes (ORS
chapter 658) in prior enforcement pro-
ceedings which were resolved by a
Consent Order wherein the Commis-
sioner agreed to forego further action
in exchange for payment by the re-
spondents in that case of a civil penalty
of $40,000 and for the provision that
the respondents in that case, including
Respondents herein, be prohibited
from performing forestfarm labor ac-
tivities in Oregon for a period of two
years from the date of the Consent Or-
der.  Respondents herein further
agreed in the Consent Order that their
failure to comply with ORS chapter 668
and the Consent Order would be a
breach of the agreement, the penalty
for which would be the further denial of
a forestffarm labor contractor license to
them for a period of three years from
the date of the breach of the agree-
ment. That Consent Order was signed
by Respondents M. Galan and E.
Galan, for themselves and Respon-
dent corporation, on March 4, 1994,
and was signed on behalf of the Com-
missioner on March 11, 1994,

3) At times material, Antonio Oso-
rio, Reedsport, Oregon, was an Ore-
gon licensed forestfarm  labor
contractor since 1986, doing business
as Siera Grande Reforestation. He
had his own tools, equipment, and ve-
hicles, hired and fired workers, filed tax
retumns for Sierra Grande and carried
his own workers' compensation and
liability insurance.
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4) At tmes material and at the an actual notice to proceed would be
!ssued, was prepared for certified mail-
ing to Respondent M. Galan in Ma- °
( Duke designated -
inspectors for the project. A pr'g-wom :
conference was amanged by tele-

time of hearing, Stephen M. Pation
wori_(ed as a contracting officer, USFS
Region X, Tongass National Forest:
Ketchikan, Alaska. He advertised
awarded, and administered 20 to 35

forestation contracts annually, some of phone for April 1, and Respondent M

which were seasonal and others ;
year around, ers were  Galan picked up and signed for the

awarded by USFS require satisfactory
qompletion of the work within specific
ﬂme periods. Failure of a sticcessful
bidder to make timely progress is a

dras, Oregon.

in Ketchikan on April 1, 1994,

_ 6} The pre-work meeting is rou-
_tmely the opportunity for USFg admin-
istrators to meet with a contractor and
V\;I\m costs of rebidding and delay ?or;ﬁ.,:;’f ;'Qm"% and foremep g
E S-:-zFrgSeable to the defaulti_ng contractor.  fign of the inr;mn? Do dminiira-
ooFS o?-lws?ajlsed fg{g:t?rgon moor;tracts undocumented wor!aielz0 ns?fgfy u;:ﬂ:f
m the lowest : iations.
responsibie, responsive bidder. This :g: gpﬁirment, camping regulations,
involves a routine responsibilty survey gt Meéa? o aisoussad. Respon-
of the bidder which has a number of egron. " waspamioniﬁecor] APl In
mntﬁn"ggf;g & satisfactory past statod he i ot an to sisg;i:yirazte
d. ing Respondent cor- i idant "
oo v pomato s Lo  ruran r sy
mber 1993 bid on a Ton- gy indicate an | eposeniafive. He
gass contract, Patton leamed from an- m@e o o 1o be ready to
other USFS contract officer of BOLI's " i about two weeks.
;anforcement act.ion. ”From BOL! he G |7) Osorio met Respondent M.
S?dmed of the disposition by Consent e ata nata foresb'fafm tabor camp op-
heaceir' With approval from USFS M!:rz;: gbond rr_leehng on or about
o -{;:!Iuarters, Pation awarded contract ! 1994, in Woodbun, Oregon.
. 16-4-00279 to Respondent cor- At that time and later in March, they
poration on March 25, 1994, discussed a forestation contract which
5) Respondent M. Galan was Respondent M. Galan had bid on with
known o Pation and‘ b te USFS in the Tongass National F
other orest

USFS contract officers with whom Pat- ;\vzasr Ketchikan, Alaska. The contract
ton spoke as the principle or person in o ﬁagvarded o Respondent
charge for Respondent corporation. A pora n.’

contract award letter identifying the 8) Osorio entered into a subcon-
Contract Officer's representative, Evan  oct 2dreement with Respondent M.

!Z)uke. who would be the on-site admin- Galan regarding contract # 52-011
istrator for contract #52-0116-4-00279, 0279 On or about April 18, 1994, in
and outlining the information needed Roseburg, Oregon. Osorio signed'for
fom Respondent comporation before Siema Grande Reforestation as sub-
contractor and Respondent M. Galan

Forestation confracts award letter packet at the USFS office 3:'
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signed for Respondent corporation as  had no unusual special interest in this
contract holder. case or these Respondents.

9) On April 18, USFS sent to Re- 13) At times material, Raul
spondent corporation at PO Box 88, Ramirez was a Compliance Specialist
Madras, attention of Respondent M. with the farm labor unit of the Agency
Galan, a notice to proceed with con- in Medford. He did farm labor investi-
tract # 52-0116-4-00279. gations in the area and also handled

10) Receiving no response to the Wwage claims. He had been so em-
notice to proceed, Pation and COR ployed for about five months when he
Duke, by comespondence and tele- received a telephone call in July 1994
phone, attempted to reach Respon- from his supervisor, Cunningham, di-
dents regarding commencement of recting him to question some fam fa-
work on the contract. These attempts borers at the Vali Hai Motel. Although
included nofice that the failure to begin 1t was normally his day off, he went to
within 30 days of the notice to proceed  the motel and spoke with several of the
]eopardlzed tﬂ'ﬂely compleﬁon of the EIght workers there. He had come
vontract. A certified mailing sent May from the grocery store and offered a
25 gave Respondents 10 days from beer {o each of t\NO'WorkerS. He was
rece|pt to cure the defect or face de- fepﬂmanded for do*ng so when Cun-
fault termination of the contract. That ningham leamed about it. None of the
mailing to PO Box 88, Madras, atten-  Workers there had any claims.
tion of Respondent M. Galan, was re- 14) Ramirez eventualy was in
ceipted for on June 7 after Patton touch with several workers who had
spoke by telephone with Respondent completed a job for Respondent corpo-
E. Galan on June 6. ration in Placerville, Califomia. They
11) Osorio was aware that the aleged unauthorized deductions by
Tongass contract had a start date of e employer for lodging. Ramirez ob-
April 21, but he knew that Respondent  tained statements and contacted Re-
M. Galan was occupied with contracts spondents regarding the claims.
in California and Idaho and could not 15) Justo Zavala was employed in
go to Alaska immediately. Osorio was Idaho by Respondent corporation as a
reluctant to start the job without the foreman in late May 1994. As a fore-
prime contractor being there. It was man for Respondent corporation,
not until June that he and a crew went  Zavala's duties included on site admini-
to Alaska. stration, hiring, firing, and keeping
12) At times material, Nedra Cun-  Workers' fme. He was directed by Re-
n!ngham was a Comp“ance Superw_ Spondent M. Galan fo go to P]aoewl“e,

oo with the Wage and Hour Division of ~ Caifomnia, and oblain  crew to work
the Agency. Among her duies was ©On @ Respondent corporation confract
supenision of the farn fabor unit With the USFS in the EI Dorado Na-

(FLU), including Raul Ramirez. She tional Forest.

was a spectator in the hearing of this 16) Respondent M. Galan did not
case and had observed other farm la-  tell Zavala not to use Oregon workers.
bor and wage claim hearings. She He told Zavala to hire a certain
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Gustavo and his crew in Placerville.
When Zavala could not find Gustavo in
Placerville, he called an acquaintance
in Medford, who sent him to Celestino
Redriguez. : -

17) Celestino Rodriguez was head
foreman with Summitt Forests, Inc., in
the Medford area. He lived in Gold Hilt.
On or about June 2, 1994, Zavala
phoned him looking for workers, then
came to his house. Rodriguez called
Juan Pelayo, a Summitt foreman who
also lived in Goid Hill and whose crew
had just finished a job. By telephone,
Pelayo nofified some members of his
crew who talked to others about the
possibity of work in Califomia.
Rodriguez also nofified some workers.

18} In the experience of those who
had worked for Summitt Forests, inc,,
lodging expenses were usually paid for
by the employer when the confract
was out of town.

19) Zavala told Pelayo and other
workers to whom he talked directly that
the job included payment for the motel.
All of the workers believed when they
ieft Medford for Placerville that the job
included payment for the motel.

20) 14 workers from the Medford
area accompanied Zavala in Respon-
dent corporation’s van fo Placerville on
or about the evening of June 2, 1994,
These included Roberto {or Renato)
Mancilla (/barma), Perfecto Mancilla
(/barra), Demetrio Montolla (or Mon-
foya), Cipriano Santos (Gutiemez),
Juan Jose Corez {Reyes) Gabriel
Campuzano (Patinc), Martin Figueroa,

Rodrigo Mancilla (Rivera), Jaime Man-
cilla (Soberanis), Oscar Mancilla (Val-
dorino}, Norberto Ramos, Julio Garcia
(Bautista), Amuiifo (Cortez) Vargas and
Juan Luis (Delgado) Pelayo. They
began work on June 3 and worked in
Placerville through June 22.”

21) Form WH-151 is an Agency
form headed "Rights of Workers." It is
intended to be receipted for by each
worker before each job begins and ex-
plains the rights of workers and re-
sponsibiliies of fabor contractors in
Oregon. It explains that contractors
must be licensed, provide written
agreements and notice of rights to
workers, have a bond, pay and give
notice of the minimum wage, and it ex-
plains that workers have legal rights,
may make a claim for unpaid wages or
for on-the-job injuries, may eam unem-
ployment benefits, and are protected
against discrimination. It includes the
address of each Agency office. Form
WH-151S is the same form in Spanish.

22) Form WH-153 is an Agency
form headed "Agreement Between
Contractor and Workers (To be exe-
cuted by both parties)." It is intended
to memorialize between the labor con-
fractor and the worker such items as
rate of pay, bonus, personal loans,
housing, health and day care setvices,
employment conditions, equipment
and clothing, the existence of any labor
dispute, the owner of the land, any
other working conditions, and acknow!-
edgment of the WH-151 rights and
remedies form and provisions of the

" The workers who testified are of Hispanic extraction, and sometimes
used the paternal-maternal form in stating their names as witnesses and on
work documents, and in stating the names of other workers. The Forum has
used their testimony plus paycheck copies and the foreman time records in
identifying the workers listed in this Finding of Fact.
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federal service confract act, if applica-
ble. ltis intended to be signed by each
worker and the contractor before each
job begins. Form WH-153S is the
same form in Spanish.

23) Sometime after the group from
Medford amived in Califomnia, about the
second day, Zavala had the workers
sign forms which they understood
were applications. These forms were
blank, ie., typed, unmarked, and with-
out written enfries when they were
signed. :

24) Zavala acted as foreman in
Placerville for two or three days and
then retumed to ldaho. Guadalupe
Zamora, another foreman employed
by Respondent corporation, then be-
came foreman over the workers
Zavala had tfransported to Placerville
from Medford.

25) Zamora soon heard from some
of the Oregon workers that Zavala had
promised payment for their motel in
addition to wages. Zamora told them
that the boss didn't usually pay for the
hotel, but that he might if there was a
profit on the job. Respondent corpora-
fion had paid hotel expense on past
contracts based on quality work.

26) Zavala acknowledged in his
testimony that he may have suggested
payment of the motel if there was a
profit. Respondent E. Galan stated to
the Agency investigator in August 1984
that the workers were told that the mo-
tel would be paid if quality work was
done. Respondent M. Galan wrote to

the Agency "we had only told the fore-
man that we would pay lodging as a
bonus for ahead-of-schedule produc-
tion if it occurred on that job."

27) The workers who went to Plac-
etville knew they were hired by "Justo”
{i.e., Zavala) and most were aware that
they were working for "Galan." None
had heard of Staff, Inc.

28) Respondents' files contained
WH-153S forms bearing the apparent
signatures of 11 of the 14 workers
transported to Placerville by Zavala.
Of the 11 signed forms, two were
dated "6-3-94" (Campuzano, Ren.
Mancilla), five were dated "6-2-94" (P.
Mancilla, Cortez (Reyes), Rod. Man-
cilla, Vargas, Pelayo), and four were
not dated (Montoya, Figueroa, J. Man-
cilla, O. Mancilla). Three WH-153S
forms had no signature (Santos (G-
tierrez), Ramos, and Garcia (Bautista) .
All had the box opposite "No hay bo-
nos" (There will be no bonuses) and
"Este contratista no provee estos servi-
cios" (Housing, health and day care
services are not provided) marked.”
However, on the line reading "Sestos
servicios se proveen bajo estas condi-
ciones: (Solamente, el precio justo de
la vivienda podra deducirse del
sueldo)’ (Housing, health and/or day
care services are provided under the
following conditions (Only the fair mar-
ket value of housing may be deducted
from wages), all had the word "hotel"
inserted. None were signed by or on
behalf of the contractor.

* Respondents submitted W-4 and -9 forms for Julio Cesar Garcia, ss#
i, dated 6-16-94; this is not the Julio Garcia (on the 6-3-94 foreman

record Julio G. Bautista, ss#
from Medford to Placenville.

) identified as accompanying Zavala

w The translations quote the English equivalent from the WH153 and are

not exact,
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29) Respondent corporation's pa j ressed

Res y for that

records indicate that of the 14 workers  dent wgg:;ot;nadd 1o Respon-

transported fo Placervile by JUsto 34 Osorio |

Zavala, all except Julio Garcia (Bauti- soro left Alaska afier one

stal had $87 deducted from their pay on

%,ggﬂﬁy&?ﬁgfgefp the pay period fion of contract representative desi
30) On J . nating Peter Storf to act ;g;

e une 17, 1994, Respon- Respondent corporation. It was
nt M. Galan telephoned Patton to  signed by Respondent M. Galan

advise that a crew consisting of a fore- acco

man and eight wor!fers would arrive niej 50)51;1: ;:t;e \gdthat had Jowompa-
within two days._ He identified the fore- motel in Klaw yk Aseveral mgl:ts na
mzd a:oﬁ\knttomo Osoric.  Patton al- hours driving c;cmé a\lr(.r'asbf?t{:rtn-iﬂ/: tot2,
timely complgtign ever; lt)l:Jctn.!egh w::: site near Thome Bay. They SPE; ilc:e
was Started two months late, night of Juiy 28, 1994, at the work site

) after being told to leave the mo!
31) Osorio and five workers amived o & motel.
in Alaska on June 19, 1994. Pation Junsa) Pation visited the job site on

axivised Canri e 29, 1994. He found n

ol Duk:;:ﬁy‘getﬁl:;h::; to meet violations of federal law, inc!utcllri'rll;mt;::
. . : ‘ presence of undocumented wo

Us Sé) if a contractor is not on site, and again the job was suspended”(el-risé

fequires that the contractor des- noted that Osorio was not on site. and

g:sate ; repre;eptative with spepiﬁc ar-  he couid not locate Peter Storf. He did
e au bsonty to act in the speak with Patick Petersdorf who
gontrs des?giat :;cg,soli_{espor;gent M. stated he did not know Respondrent M
rno as Respon- Galan. Patton found that th .
dent corporation's representative b orten o
; Y ers present had been recruited i
fax on June 20, 1994, with authority to  tra roarilely
¢ ] \ : nsported from Oregon i
gc’t in all areas of the contract, includ- They did not knowrc??"Shl?f{ g:c'?n:r
ing payment matters. Respondent M. Galan. o

33) On June 21, 1994, COR Duke 37)

_ . , COR| Patton wrote o Res
git:;rncgwsegsmﬁ:l 1?_1e camp;a snge did not Galan the next day outlinian);]3 n:i:r;itnhi
Inimum - standards for ings and urging hi 'to
- worker housing; the single trailer me e of dooomonie

; fous problems of documentati
::e:;c::.mv;aiotrokc; smalidto adt:quateiy housing, and work pmgressntahm
rs, and sanitation fa- asked that Respond i
ciites were inadequate. Duke su P b erecm)q:"aln o
. g~ the workel j i
gested a second trailer and a toilet Oregon. " codd e e n
mgs Duke suspended work. Both 38 on Juiy 1. 1994, in Ketchika
were ‘accepted by Osorio on p ith Respond ply
‘t])ehalf of Respondent corporation. On wﬁt{t}ogar‘r’z:tt:'rﬁw : zpond;a ni . Gaian,
une 23, Duke afiowed work o resume agreement bege:n %e spboon‘;
S0rio an

so long as the workers were not
housed in the trailer. Osorio receipted Respondent corporation. This was the

or about June 25, 1994, a designa-
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first Patton knew about a subcontract
Patton did not receive a copy that Re-
spondent M. Galan stated had been
sent to Patton in April.

39) At times material, Luis Orlando
Montoya lived in Roseburg, Oregon.
In May 1994, he was working for Oso-
rio in Klamath Falis, Oregon, when he
leamed that Osorio wanted a thinning
crew to work in Alaska. Together with
four or five other workers, he traveled
with Osorio from Oregon to the job in
Alaska. Osorio told them that the job
would pay good money and that they
would camp out in camp trailers at the
job site near Thome Bay in the Ton-
gass National Forest Osorio brought
one frailer to the site in Alaska. Mon-
toya worked about a week when the
USFS shut down the job. Shortly after
that Montoya met Respondent M.
Galan. Respondent M. Galan spoke
with Montoya and Patrick Petersdorf,
another worier. Neither was working.

41) On July 6, 1984, Patton again
wrote to Respondent M. Galan, re-
viewing the problems found together
with his findings that documentation
presented by Osorio was incomplete.
Patton questioned the validity of the
April subcontract agreement because
Osorio's alleged employee Petersdorf
had been designated as Respondents’
contract representative. Pation stated
that the work suspension would remain
in effect until the identified problems
were resolved.

42) In a meeting several days later
at the Thome Bay Ranger Station, Pat-
ton was fold by Respondent M. Galan
that a second trailer was on site for
housing. Respondent M. Galan sub-
mitted documents for a crew of six who
were hired in California. Since it ap-
peared that the deficiencies were cor-
rected, Patton issued a resume work
order on July 11,

43) After Osorio retumed to Ore-

Respondent M. Galan mentioned that  gon, he again went to Alaska in July

he would pay $10 an hour for workers.

and completed his subcontract with

Montoya was not sure who Respon-  Respondent corporation.

dent M. Galan was, but he was unwill-

44) Because it appeared that work-

ing to work in Alaska for $10 an hour. o .o Respondent corporation's con-

He retumed home and filed a wage

tract with the USFS in the El Dorado

;lairln ag;in;t Osorio. . d\:’)\lhgn h? w:s Nationa! Forest had been recruited in
df:‘yfa ity by soio. He - yedford and ransported to Calfomia
not work for Respondent M. &aian -, work, Ramirez told Respondent M.

or for Respondent corporation.

Galan during that investigation that Re-

40) Osorio recruited the workers  gpondents may have violated the law
who accompanied him to Alaska in  and the outstanding Consent Order.

Oregon. He paid, or was responsible
for paying, those workers. He did not
recruit or supply workers to Respon-
dent corporation or to Respondent M.

45) Respondent M. Galan was vice
president of and functioned as opera-
tions manager for Respondent corpo-
ration at times material. He held less

Galan. A dispute arose between Oso- ' 50 percent of the shares of the

rio and Respondent M. Galan concern-

ing the fumishing of camping faciiities.

corporation, but made the operational
and proprietary decisions. He denied
teling Patton that Osoric was
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Respondent corporation’s foreman and
insisted that he had forwarded a copy
of the subcontract to Patton in late
April. He stafed that the delay in starnt-
ing the Alaska work was due to other
contracts in idaho and Califomia, and
to the difficuity in coordinating Osorio's
crew and the ferry schedule. He
stated that the problem over the living
amangements at Thome Bay were due
to Osorio's failure to provide a second
trailer. He did not consider his deal
ings with Osorio to be in violation of the
Consent Order because the work was
in Alaska. He testified that Respon-
dents had attempted to abide by the
Consent Order through better account-
ing and not bidding on Oregon foresta-
tion jobs. He did bid on pesticide,
herbicide, and certain animal control
work in Oregon as well as elsewhere,
because those activities were not con-
sidered o be forestation or reforesta-
tion. He denied any intent to violate
the law or the Consent Order, and in-
sisted that he was unaware that
Zavala had recruited workers in Ore-
gon. He resented the Agency's inquir-
ies and was convinced that the Agency
and its employees were focusing on
Respondent corporation and his family
and ignoring other contractors. He
pointed fo the maximum penalties
sought by the Agency as evidence of
Agency bias. He testified to his im-
pression that the Agency did not help
contractors avoid violations, that
Agency personnel intentionally pro-
vided federal contracting officer repre-
senfatives and the Small Business
Administration (SBA) with adverse in-
formation about Respondent corpora-
tion, and that as a result Respondent
corporation had lost contracts upon
which it was low bidder. He stated that

Respondent corporation's gross in-

come had been reduced markedly be-

cause of the Agency's actions. On
cross examination he acknowledged
that some of Respondents' difficulties
with SBA, USFS, and USDOL were
not fraceable to actions of the Agency.
He blamed cultural differences, poor
paper work, and fimited education
rather than any intent to evade regula-
tion. He admitted he had not asked
the Agency for guidance, again stating
his belief that the Agency did not help
contractors. He characterized the vio-
lations alleged as merely a few un-
signed documents.  Although he
admittedly was not present at Placer-
ville at the time, he insisted that the
workers there were timely provided
with proper pre-work documents and
information regarding the lodging de-
ductions. The Forum has carefully
weighed his testimony as to content
and consistency and has credited
those portions verified by other credi-
ble evidence.

46) Respondent E. Galan was
president and secretary of the corpo-
rale Respondent at times material,
She held over 50 percent of the shares
of the corporation and was the majority
shareholder. She disagreed with the
violations charged in the original pro-
ceeding and testified to Respondents’
efforts to avoid violating the Consent
Order, including limiting Oregon busi-
ness activity to non-forestation con-
tracts, having separate bookkeeping
services in each state, and confining
hiring on forest work outside Oregon to
workers not fiving in Qregon. She, too,
believed that Agency personnel had
been targeting her corporation and
particularly cited Cunningham as trying

to put Respondent corporation out of
business. She suggested that the cor-
poration had lost as many as 10 herbi-
cide or pesticide contracts due to
delays of SBA processing caused by
information originating with BOLI. She
felt that BOL! had lost focus, that it was
wrong for Cunningham and Ramirez to
solicit wage claims, and that fining con-
tractors was not helping employees,
but was just a way for BOLI to get
money. Somewhat inconsistently, she
said others who recruited illegally were
not pursued by BOLI. She also stated
that Respondents had received no as-
sistance or training from the Agency
and believed that all confractors had
trouble with paper work. She acknowl-
edged that Respondents sometimes
made mistakes and had not sought the
Agency's assistance because of dis-
trust.  On cross examination, she ad-
mitted that several specific problems
involving Respondent corporation and
federal and other regulatory offices
outside Oregon were not connected
with the Agency. The Forum has care-
fully weighed her testimony as to con-
tent and consistency and has credited
those portions verified by other credi-
ble evidence.
ULTIMATE FINDINGS OF FACT
1) At times material herein, Re-
spondent Staff, Inc., an Oregon corpo-
ration, engaged in labor contracting,
was registered with the Oregon Secre-
tary of State, and was owned by Re-
spondents M. Galan and E. Galan.
Respondent E. Galan, its president
and secretary, held over 50 percent of
the shares and Respondent M. Galan
was vice president and operations
manager. The corporate address in
1994 was in Madras, Oregon.
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2) Respondent corporation and
Respondents M. Galan and E. Galan
were subject to a Consent Order (Or-
der) wherein the Commissioner re-
quired that said Respondents be
prohibited from performing forestfarm
labor activities in Oregon for a period of
two years from March 11, 1994, the
date of the Order. The Order further
provided that Respondents agreed
and stipulated that Respondents' fail-
ure to comply with ORS chapter 658
and the Order would be a breach of
their agreement for the Order, the pen-
alty for which would be the further de-
nial of a forest/farm labor contractor
license for a period of three years from
the date of the breach. )

3) At times material, Respondent
corporation was not licensed as a for-
est fabor contractor in Oregon.

4) At times material, Respondent
M. Galan was not licensed as a forest
{abor contractor in Oregon.

5) At times material, Respondent
E. Galan was not licensed as a forest
labor contractor in Qregon.

6) Attimes material, Antonio Oso-
rio was licensed as a forest labor con-
tractor in Oregon.

7) In April 1994, Respondent M.
Galan entered into a subcontract with
Antonio Osorio in Oregon for foresta-
tion work in Alaska on USFS foresta-
tion contract # 52-0116-4-00279.

8) In June 19894, Antonio Osorio
sought workers for the purpose of es-
tablishing a direct employer-employee
relationship in Oregon and transported
them to Alaska to work for Osorio; they
were not recruited for or by Respon-
dent corporation or Respondent M.
Galan.
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9) In June 1994, Justo Zavala, an
employee of Respondent comoration,
was directed by Respondent M. Galan
to hire workers for Respondent corpo-
ration on a USFS contract in Placer-
ville, Califomia. Zavala, for the
purpose of establishing a direct
employeremployee relationship be-
tween the workers and Respondent
corporafion, gave oral notice to 14
workers in and around Medford, Ore-
gon, of employment availability and the
steps necessary to obtain it, and trans-
ported them to Califomia to work for
Respondent corporation.

10) At the time the 14 workers from
Oregon were recruited, Zavala did not
furnish them with a written description
of the terms and conditions of the em-
ployment for which they were hired.

11} At the time the 14 workers from
Oregon were hired and before work
began, neither Respondent compora-
tion nor any employee or representa-
tve of Respondent corporation
executed a written agreement with the
workers describing the terms and con-
ditions of the employment for which
they were hired.

12) At the time the 14 workers
were recruited, they were told that their
hotel expenses would be paid by the
employer. The hotel expenses were
deducted from the paychecks of 13 of
the workers for the work in Piacerville.

CONCLUSIONS OF LAW

1) At times material herein, ORS
658.407 provided, in part:

"The Commissioner of the Bureau

of Labor and Industries shall ad-

minister and enforce ORS 658.405

to 658.503 and 658.830, and in so

doing shall;

LR 2 2 X X |

(3) Adopt appropriate rules to
administer ORS 658405 to
658.503 and 658.830."

2) At times material herein, ORS
658.501 provided:
"ORS 658.405-to 658.503 and
658.830 apply to all transactions,
. acts and omissions of farm labor
contractors and users of famm la-
bor contractors that are within the
constitutional power of the state to
regulate, and not preempted by
federal law, including but not fim-
ited to the recruitment of workers
in this state to perform work out-
side this state, the recruitment of
workers outside of this state to per-
form work in whole or in part within
this state, the housing of woikers
in this state for work in another
state, the housing of workers from
another state in connection with
work fo be performed in this state,
the transportation of workers
through this state and the pay-
ment, terms and conditions, disclo-
sure and record keeping required
with respect to work performed
outside this state by workers re-
ctuited in this state.”
The Commissioner of the Bureau of
Labor and Industies has jurisdiction
over the subject matter and the Re-
spondents herein, including but not lim-
ited to the recruitment of workers in
Oregon to work elsewhere, transporta-
tion of such workers to another state,
and provisions of Oregon law pertain-
ing to payment, termns, conditions, dis-
closure and record keeping and
related matters for such workers.

3} At times material herein, ORS
658.405 provided in part

“As used in ORS 658405 to
658.503 and 658.830 and 658.951
(2) and (3), unless the context re-
quires otherwise:

"(1) 'Farm labor contractor
means any person who, for an
agreed remuneration or rate of
pay, recruits, solicits, supplies or
employs workers to perform labor
for another to work in forestation or
reforestation of lands, * * * or who
enters into a subcontract with an-
cther for any of those activities."

Al times material herein, OAR
839-15-004 pravided:

"As used in these rules, unless
the context requires otherwise;

LR R & B 4

"(5) 'Forest Labor Contractor'
means: . N

"(a) Any person who, for an
agreed remuneration or rate of
pay, recruits, soiicits, supplies or
employs workers to perform labor
for another in the forestation or re-
forestation of lands; or

LR A B 2B

"(e) Any person who subcon-
fracts with another for the foresta-
tion or reforestation of lands."

At times material herein, ORS 658.417
provided:

"In additon to the regulation
otherwise imposed upon farm. la-
bor contractors pursuant to ORS
658.405 to 658.503 and 658.830,
a person who acts as a farm labor
contractor with regard to the fores-
fation or reforestation of lands
shalk:
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"{1) Obtain a special indorse-
ment from the Commissioner of
the Bureau of Labor and Industries
on the license required by ORS
658.410 that authorizes the person
to act as a faom labor contractor
with regard to the forestation or re-
forestation of lands."

At times material herein, ORS 658.410
provided, in pertinent part
"{1) * * * No person shall act as
a farm labor contractor with regard
to the forestation or reforestation of
lands unless the person pos-
sesses a valid famm Iabor contrac-
for's ficense with the indorsement
required by ORS 658417 (1).***

"(2) Farm labor confractor §-
censes may be issued by the
commissioner only as follows:

1 % & % &, %

(¢} To the majority share-
holder or majority shareholders of
a corporation that is licensed to op-
erate as a farm labor contractor.

(d) To a corporation whose

majority shareholder or maijority

- shareholders are also licensed to

operate as a farm labor contractor

and that is authorized to do busi-

ness in Oregon by the Office of
Secretary of State.”

As a person acting as a farm labor
contractor in the State of Oregon with
regard to the forestation or reforesta-
tion of lands, Respondent M. Galan
was and is subject to the provisions of
ORS 658.405 t0 658.503. As a person
acting as a farm labor contractor in the
State of Oregon with regard to the
forestation or reforestation of lands,
Respondent corporation was and is
subject to the provisions of ORS
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658405 fo 658.503. As majority
shareholder of a corporation so acting,
Respondent E. Galan was and is sub-
ject to the provisions of ORS 658.405
0 668.503.

4) The actions, inactions, state-
ments and motivations of Justo
Zavala, Respondent M. Galan, and
Respondent E, Galan are properly im-
puted to Respondent corporation
herein.

5) On April 18, 1994, by entering
into a forestation subcontract in Ore-
gon, Respondent M. Galan acted as a
forest labor contractor without a license
to do so, violating ORS 658.410. By
entering into a forestation subcontract
in Oregon, Respondent corporation
acted as a forest labor contractor with-
out a ficense to do so, violating ORS
658.410. As majority shareholder of a
comporation entering into a forestation
subcontract in Oregon, Respondent E.
Galan acted as a forest labor contrac-
tor without a license to do so, violating
ORS 658.410,

6) At times material herein, ORS
658.440 provided, in part:
"(1) Each person acting as a
farm labor contractor shall:

Wk &k

“(d) Comply with the terms and
provisions of all legal and valid
agreements or contracts entered
into in the contractor's capacily as
a farm labor contractor.

Wk kW

"(f} Fumish to each worker, at
the time of hiring, recruiting, solicit-
ing or supplying, whichever occurs
first, a written statement in the
Engiish language and any other
language used by the farm labor

confractor fo communicate with
the workers that contains a de-
scription of;

“(A) The method of computing
the rate of compensation.

"(B) The terms and conditions
of any bonus offered, including the
manner of determining when the
bonus is eamed.

"(C) The terms and conditions
of any loan made to the worker.

“(D) The conditions of any
housing, health and child care
services to be provided.

“(E) The ferms and conditions
of employment, including the ap-
proximate length of season or pe-
riod of employment and the
approximate starting and ending
dates thereof.

"(F) The terms and conditions
under which the worker is fur-
nished clothing or equipment.

"(G) The name and address of
the owner of all operations where
the worker will be working as a re-
sult of being recruited, solicited,
supplied or employed by the farm
labor contractor.

"(H) The existence of a labor
dispute at the worksite.

") The worker's rights and
remedies under ORS chapters
654 and 656, ORS €58.405 to
658.503 and 658.830, the Service
Contract Act (41 USC. B2
351-401) and any other such law
specified by the Commissioner of
the Bureau of Labor and Indus-
tries, in plain and simple language
in a form specified by the
commissioner.

“(g) At the time of hiring and
prior fo the worker performing any
work for the farm labor contractor,
execute a written agreement be-
tween the worker and the farm la-
bor contractor containing the terms
and conditions described in para-
graph {f)(A) to (I) of this subsec-
tion. The written agreement shall
be in the English language and
any other language used by the
fam labor contractor to communi-
cate with the workers.

LR X X & 8 ]

"(3) No persen acting as a farm
labor contractor, or applying for a
license to act as a farm labor con-
tractor, shall;

LR R & X5

"(b) Willfully make or cause to
be made to any person any false,
fraudulent or misleading represen-
tation, or publish or circulate any
false, fraudulent or misleading in-
formation concerning the terms,
condition or existence of employ-
ment at any place or by any
person.”

In June 1994, by recruiting workers in
and around Medford, Oregon, and
transporting them to California to work
for Respondent corporation, Respon-
dent corporation violated ORS
658.410." In June 1994, as majority
shareholder of a corporation recruiting
workers in Oregon and transporting
them to California, Respondent E.
Galan violated ORS 658.410.

7) In June 1994, by failing to fur-

‘nish 14 workers from Oregon at the

time they were recruited with a written
description of the terms and conditions
of the employment for which they were
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hired, Respondent corporation violated
ORS 658.440(1)(f) 14 times. In June
1994, as majority shareholder of a cor-
poration which failed to fumish 14
workers from Oregon at the time they
were recruited with a written descrip-
tion of the terms and conditions of the
employment for which they were hired,
Respondent E. Galan violated ORS
658.440 (1)(f) 14 times.

8) in June 1994, by failing to exe-
cute a written agreement with the 14
woriers from Oregon at the time they
were hired and before work began
containing the terms and conditions of
the employment, Respondent corpora-
tion violated ORS 658.440(1)(g) 14
fimes. In June 1994, as majorty
shareholder of a corporation which
failed execute a written agreement with
the 14 workers from Oregon at the
fime they were hired and before work
began containing the terms and condi-
tions of the employment, Respondent
E. Galan violated ORS 658.440(1)(g)
14 times.

9} In June 1994, by misrepresent-
ing to 14 workers from Oregon when
they were recruited that their hotel ex-
penses would be paid by the corpora-
tion and thereafter deducting the hotel
expenses from the paychecks of 13 of
the workers, Respondent corporation
violated ORS 558.440(3)(b) 13 times.
In June 1994, as majerity shareholder
of a comporation which misrepresented
to 14 workers from Oregon when they
were recruited that their hotel ex-
penses would be paid by the corpora-
tion and thereafter deducted the hotel
expenses from the paychecks of 13 of
the workers, Respondent E. Galan vio-
lated ORS 668.440(3)(b) 13 times.




10) On April 18, 1994, Respondent
" corporation, Respondent M. Galan,
and Respondent E. Galan each
breached the Consent Order agree-
ment of March 11, 1994, a legal and
valid agreement with the Commis-
sioner entered into in their capacily as
forest labor contractors. Each Re-
spondent thus violated ORS 658.440
(1}d). In June 1994, Respondent cor-
poration and Respondent E. Galan
each breached the Consent Order
agreement of March 11, 1994, four

ORS 658.440(1)(d) four times.

11} At tmes material herein,
658.453 provided in part:

"1} In addition to any other
penalty provided by law, the Com-
missicher of the Bureau of Labor
and Industries may assess a civil
penaity not to exceed $2,000 for
each violation by:

"(a) A farm labor confractor
who, without the ficense required
by ORS 658.405 to 658.503 and
658.830, recruits, solicits, supplies
or employs a worker.

(L 2R R R ]

"fc) A farm labor confractor
who fails to comply with ORS
658.440(1), (2)(c) or (3).

0 od de ko W

"(2) Civil penalties under this
section shall be imposed as pro-
vided in ORS 183.080."

At times materal herein, QAR
839-15-507 provided:

"Each violation is a separate and
distinct offense. In the case of
continuing violations, each day's
continuance is a separate and dis-
tinct violation."

more times and thus each violated
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At times material herein, OAR
839-15-508 provided in part;
(1) Pursuant to ORS 658.453,
the Commiissioner may impose a
civil penalty for violations of any of
the following statutes:

"(a) Acting as a farm or forest
labor contractor without a license
in violation of ORS 658.410;

Wi ow ok

"{f) Failing to comply with con-
tracts or agreements entered into
as a contractor in viclation of ORS
658.440(1)(d);

*(g) Failing to execute a written
agreement with each worker in
violation of ORS 658.440(1)(g);

“(h) Failing to fummish each
worker with a disclosure statement
or copy of a work agreement con-
ceming the terms and conditions
of empioyment in violation of ORS
658.440(1)(f);

Tk & ok ok %

() Willfully making or causing
to be made any false, fraudulent or
misleading information conceming
the terms, conditions or existence.
of employment in violation of ORS
668.440(3)(D)[.]"

At times materal herein, OAR
839-15-510 provided in part:

"(1) The Commissioner may
consider the following mitigating
and aggravating clrcumstances
when determining the amount of
any civil penalty to be imposed,
and shall cite those the Commis-
sioner finds to be appropriate;

"(a) The history of the confrac-
tor or other person in taking all
necessary measures to prevent or

Citeas 15 BOL! 106 (1998). 129

comect violations of statutes or
rules;

“(b) Prior violations, if any, of
statutes or rules;

"{c) The magnitude and ser-
ousness of the violation;

"(d) Whether the contractor or
other person knew or should have
known of the violation.

"(2) it shall be the responsibility
of the contractor or other person to
provide the Commissioner any
mitigating evidence conceming the
amount of the civil penalty to be
imposed.

L B K 5 & 4

"(4) Notwithstanding any other
section of this rule, the Commis-
sioner shall consider all mitigating
circumstances presented by the
contractor or other person for the
purpose of reducing the amount of
the civil penalty to be imposed."

At times material herein, OAR
839-15-512 provided, in part:

"(1) The civil penailty for any
one violation shall not exceed
$2,000. The actual amount of the
civil penalty will depend on all the
facts and on any mitigating and
aggravating circumstances.

"(2) Repeated violations of the
statutes for which a civil penalty
may be imposed are considered to
be of such magnitude and serious-
ness that a minimum of $500 for
each repeated violation will be im-
posed when the Commissioner
determines to impose a civil
penalty.

"(3) When the Commissioner
determines o impose a civil

penalty for acting as a fam or for-
est labor contractor without a valid
license, the minimum civil penality
shall be as follows:

' "(a) $500 for the first offense;

“(b) $1,000 for the second
offense;

"(c) $2,000 for the third and
each subsequent offense.

"(4) The civit penalties set out
in sections (2) and (3) of this nule
shall be in addition to any other
penally imposed by law or rule.

"(6) The civil penaity for all
other violations shall be set in ac-
cordance with the determinations
and considerations refered fto
OAR 839-15-510."

At ftimes materal herein, OAR
839-15-520 provided, in part:
"(3) The following actions of a
Farm or Forest Labor Contractor
license applicant or licensee or an
agent of the license applicant or
ficensee demonstrate that the ap-
plicants or the licensee's charac-
ter, reliability or competence make
the applicant or licensee unfit to
act as a Fam or Forest Labor
Contractor:

"(a) Violations of any section of
ORS 658.405 to 658.485;

ok ® k%

"(c) Willful violation of the terms
and conditions of any work agree-
ment or contract;

W w bk

(i) Willfully make or cause fo
be made fo any person any false,
fraudulent or misleading represen-
tation, or publish or circulate any
false, fraudulent or misleading
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infomation conceming the terms,
conditions or existence of employ-
ment at any place or by any
person.”

The Commissioner of the Bureau of
Labor and Industries is authorized to
impose civil penalties for the violations
described herein and the penalties im-
posed in the Order below is a proper
exercise of that authority. The Com-
missioner of the Bureau of Labor and
Industries is authorized to deny or pro-
hibit application for a forest/farm labor
contractor license based on the char-
acter, competence, and reliability of
Respondents to act as forest/farm la-
bor contractors as exhibited by the vio-
lations described herein and the
disposition in the Order below is a
proper exercise of that authority.

OPINION

The Agency brought this enforce-
ment action based on alleged viola-
fions of the forestfarm labor
contracting statutes and administrative
rules and of a pre-existing Consent Or-
der entered into by Respondents in
their capacity as forest/farm labor
contractors.

1) Commissioner’s jurisdiction

During the hearing, Respondents
argued that the statute, ORS 658.405
(1), and the rule, OAR 839-15-004
{5Xe), defining farm labor contractor
refer to land within this state and that
the subcontract in this case involved
forestation of lands outside the state of
Oregon over which the Commissioner
had no jurisdiction. The faw is other-
wise. The Commissioner, in 1989,
adopted the October 1988 proposed
order of the Hearings Referee which

found, on facts arising in 1986 and
1987:

"The fact that the forestation or re-
forestation work was in the State
of Alaska is not material. ORS
658.405 to 658.485 was enacted
fo protect workers in Oregon from
all untawful employer activity in the
forestation/ reforestation field. Al-
lowing unlicensed recruitment in
this state on the basis of job loca-
tion outside Oregon would not ac-
complish this purpose. To recruit
or solicit workers in_Oregon to
work in the forestation or reforesta-
fion of lands, wherever situate, is a
forest labor contractor activity re-
quiring a valid farm labor contrac-
tor license with appropriate in-
dorsement.” In the Matter of Leon-
ard Williams, 8 BOLl 57, 73
(1989). (Emphasis in original )
The Oregon Court of Appeals, in a
case involving facts arising prior to
1989, decided that the Oregon Fam
Labor Contractors Act (then ORS
658405 to 658.485) applied to con-
tracts entered into in Oregon between
Oregon employees and Oregon em-
ployers for reforestation in idaho.
Perez v. Coast to Coast Reforestation
Corp., 100 Or App 115, 785 P2d 365
(1990). Finally, the Oregon legislature
adopted section 9, chapter 164, Ore-
gon Laws 1989, effective May 23,
1989, since codified as ORS 658.501.
That statute, quoted in the Conclusions
of Law above, provides that the Farm
Labor Contractors Act, (ORS 658.405
fo 658,503 and 658.830) applies "to all
transactions, acts and omissions of
farm labor contractors * * * including
but not limited to" recruitment, housing,
transportation, payment, disclosure

and record keeping involving workers
in Oregon working elsewhere of work-
ers from another state working in Ore-
gon (emphasis supplied). Entering into
a subcontract in Oregon for the fores-
tation of lands, in Oregon or else-

where, is a transaction to which the Act

applies. The Agency's motion fo
amend its Notice of Intent was properly
granted.

2) Assessment of penalties

The Agency has charged Respon-
dent corporation and its owners, the
Respondents Galan, with multiple
statutory viotations, which also form
violations of the Consent Order of
March 11, 1994, The Agency seeks to
hold Respondent corporation, together
with each individual Respondent, liable
for civil penalties for each unlawful act
found. The Agency also seeks the im-
position of the agreed upon sanction
for breach of the Consent Order.

Respondents describe this action
as follows:;

"The agency seeks to enforce the
terms of a consent order. In the
consent order, the agency and Re-
spondent [sic] have agreed that
the consent order shall confrol
penaities until Respondents are |-
censed. Thereafter, the penalties
shall be provided by law and not
the consent order [citing page 4,
fines 17-18 of the consent order].
The consent order provides that
the penalty for any breach of the
consent order shall be denial of a
license to Respondents for a
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period of three years [citing page

4, line 6-12 of the consent order]."
Respondents frame the issue regard-
ing assessment of penalties as follows:

"Can majority sharehoiders of a
corporation be held liable for cor-
porate activities in which they did
not knowingly or  willfully
participate?
Respondents point out that Oregon
corporation law provides that personal
liability of a corporate shareholder for
acts or debts of the corporation cannot
be based on mere shareholder status
(ORS 60.151(2)) and then notes ex-
amples of civil penally and criminal
statutes which limit liability of an individ-
ual agent or board of an organization
to conduct personally engaged in by
that individual.

The Agency's statement of policy”
states that Agency policy holds a cor-
poration engaging in forest/farm labor
activity and its majority shareholder(s)
equally liable for violations of the Farm
Labor Confraciors Act, based upon
ORS 658.410(2)(c) and {d). That stat-
ute, reiterated as OAR 839-15-135
(1)(c) and {d), requires that both a cor-
poration and its majority shareholder(s)
must be licensed o operate as a fam
labor contractor. The legislature has
clearly expressed an intent to hold a
majority shareholder (or majority
shareholders) responsible together
with the majority shareholder's corpo-
ration for forestfarm labor activities,

* Under OAR 839-50-230, the Agency Case Presenter may not make legal
argument, but may address the application of facts to the statutes and rules di-
rectly applicable to the -issues in the case, their literal meaning, and prior
agency action. The Forum may request a statement of Agency policy regarding
any statute or administrative rule at issue in the case. OAR 839-50-400.
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including violations.” This forum has
previously stated:

"ORS 658.410(2) clearly sets out
that the majority sharehcider's fi-
censea is a derivative of the license
issued to the corporation. There is
but one license, not two or more,
where a corporation is the licen-
see. To treat the majority share-
holder separately from the
corporation would defeat the ap-
parent pumpose of the statute.” In
the Matter of Robert Gonzalez, 12
BOLI 181, 198 (1994).

The statute requires that Respondent
corporation and its majority share-
holder be licensed in order to engage
in forestfarm labor activity. Limiting
penalty for unlicensed activity to the
corporation would defeat the apparent
purpose of the statute. Respondent
Erlinda Galan, as majority shareholder,
is liable for the corporate violations
herein. As to her, knowledge andfor
participation are not elements. Re-
spondent Manuel Galan is liable only
for those violations in which he actively
participated (acting as a contractor by
executing the subcontract, which also
violated the Consent Order) and is not
liable as a mere shareholder.

The Notice of Intent provides in
part:

"The Commissioner further
seeks to enforce * * * the Consent
Order * * * by extending the period
[Respondents] are prevented from
applying for a license for an addi-
tional three year period from the
date the Commissioner finds [Re-
spondents] in breach of the

Consent Order and unft to act as
forest labor contractors,

"The Commissioner further
seeks to enforce the terms and
conditions of the Consent Order
executed by the Commissicner
and [Respondents] on March 11,
1994, by extending the period [Re-
spondents] are prevented from ap-
plying for a license for an
additional three year period from
the date the Commissioner finds
[Respondents] in breach of the
Consent Order and unfit to act as
forest labor contractors.”

The Consent Order itself recites in
part

“Whereas, [Respondents] * * *

further understand and agree that
any violation of * * * this Consent
Order shall be a breach of a legal
and valid agreement entered into
with the Commissioner, the pen-
alty for which * * * shall be the de-
nial of a forestfarm labor
contractor license to [Respon-
dents] * * * which denial shall, for a
pericd of three years from the date
of the breach of this agreement,
operate to further bar any applica-
tion for a forest/farm labor contrac-
tor license by [Respondents); and,

“Whereas, it will be necessary
for [Respondents] to make appli-
cation to become licensed under
the provisions of ORS Chapler
658 two years from the date this
Consent Order is signed by all par-
ticipants, and, if licensed, any pen-
alties imposed for violations

L 4

and (d).

Section 2, chapter 164, Oregon Laws 1989, amending ORS 658.410(c)

thereafter shall be provided by law
and not this agreement.l"

The Forum finds that the plain lan-
guage of the Consent Order agree-
ment provides for further denial of the
right to apply for a forest/farm labor
contractor license for a three year pe-
riod "from the date of the breach” of the
agreement, not, as alleged in the No-
fice of Intent, "for an additional three
year period from the date the Commis-
sioner finds [Respondents] in breach."
Thus the further suspension imposed
in the Order below dates from April 18,
1094, the date of the breach of the
agreement, and not from the date of
this Order.

3) Respondents’ Motion to Require
Clear and Convincing Quantum of
Proof

The Forum has used praponder-
ance of evidence as the standard of
proof in this matter, thus effectively de-
nying Respondents' motion to require
clear and convincing evidence in order
to impose the sanction of further sus-
pension of Respondents' right to apply
for a forestfarm labor contracting li-
cense. In their post-hearing Memoran-
dum of Law, Respondents acknowl-
edge that Sobef v. Board of Pharmacy,
130 Or App 374, 882 P2d 6086, rev den
320 Or 588, 890 P2d 994 (1995), ap-
pears dispositive in holding that a §-
cense could be denied upon a
showing of fraud by a preponderance
of evidence, but argue that the "holding
is not applicable * * * because of the
serious consequences visited upon
Respondents in the event the agency
prevails." Counsel cites Brown v. Mult-
nomah County Dist. Ct, 280 Or 95,
110, 570 P2d 52 (1977), and Thomton
v. Johnson, 253 Or 342, 454 P2d
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647(1969), in support of the proposi-
tion that a higher level of proof is re-
quired when a violation takes on the
characteristics of a criminal proceeding
and subjects the party to stigma for the
viclation. Counsel then posits that
since some of the violations alleged
could be prosecuted for criminal penal-
ties under ORS 658.991, "[a]s a result
[of] a finding * * * that Respondents
have violated the statute as alleged the
Respondents will suffer the stigma of
engaging in conduct for which there
are criminal penalties despite proof not
being beyond a reasonable doubt, * * *
This is cerainly a matter of serious-
ness for which the quantum of proof
‘dlear and convincing' is appropriate
rather than preponderance.”

Whatever the rationale in those
earlier cases, Sobel clearly distin-
guishes between license application
(le., qualifying for a license) and i
cense revocation {loss of an existing
ficense). Since the sanction in this
case, as in Sobel, involves application
(ie., quailification) and not the loss of
an existing license, preponderance is
the proper standard.

4) Rulemaking

During the hearing, Respondents
sought postponement of a final deci-
sion until the Agency adopled rules by
formal rulemaking procedures defining
recruiting, soliciting, and supplying as
they are used in ORS 658.405. The
ALJ denied any postponement based
on the need for rulemaking, citing the
fact that "recruit' and "solicit' were de-

fined in In the Matter of Leonard Wi- -

liams, 8 BOLl 57, 73 (1989), an
example of rulemaking in a contested
case. Counsel argued that there must
be formal rulemaking procedures as

o
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set forth by statute, and renewed that
argument in Respondenis’ post-
hearing Memorandum of Law.

Respondents concede that if an
agency is given authority to interpret
the faw it may do so through contested
case proceedings, Trebesch v. Em-
ployment Division, 300 Or 264, 710
P2d 136 (1985), and that announce-
ment of a general policy applicable in
the contested case and like cases may
be relied on in subsequent cases,
ORS 183.355(5). But Respondents
argue that since the Agency's own
rufe, OAR 839-15-000, does not pro-
vide specifically for rule making
through contested case decisions,
there is no authority for rule making by
case decisions. Respondents' view of
the Commissioner's authority is too
narmow. As the official with compre-
hensive review powers to consider in-
terprefations of law in final contested
case decisions under the Farm Labor
Contractors Act, the Commissioner
may interpret a statutory term in a con-
tested case. Trebesch, supra; ORS
183.550(5).

5) Mitigation

During the hearing, the ALJ took
testimeny from both of the individual
Respondents which was represented
to be mitigating in nature directed to-
ward reducing the sought after civil
penalties if the Forum found Respon-
dents in violation. Brief summaries of
that testimeony are contained in Find-
ings of Fact 45 and 46. For the most
part, that testimony asserts Respon-
dents' difficulties with contracting in
general and with the Agency in particu-
lar, and suggests that the Agency was

focusing unduly on Respondents.
Such representations do nothing to
mitigate penaities. As this Forum ob-
served earlier in a similar case:
"The Commissioner, in a prior pro-
ceeding, allowed Respondent cor-
poration to continue operating as a
forest labor contractor upon sol
emn assurance that certain condi-
tions would be met. Respondent
could not, after that, expect that it
would not be the subject of the
Agency's further scrutiny in order
to assure that the conditions were
met" In the Matter of Robert Gon-
zalez, 12 BOLI 181, 200 (1994).
€) Respondents’ Exceptions
Respondents filed voluminous ex-
ceptions, dealing with each of the 47
listed Proposed Findings of Fact — The
Merits (PFOF). Respondents agreed
with some of these, which are un-
changed and are now appear as Find-
ings of Fact — The Merits (FOF) 1, 3, 5,
9,18, 21,24, 26, 31,42, and 43,
Respondents agreed in substance
with a number of other PFOF. Then, in
each instance, Respondents ques-
tioned the relevance or total accuracy
of each statement Some of Respon-
dents' argument in this regard involved
evidence not contained in the hearing
record. The Forum has carefully ex-
amined the record and found that each
of these findings was an accurate and
relevant recitation of events based on
the evidence in the record. These are
unchanged and are now FOF 7, 8, 10,
13 through 15, 20, 22, 31, 32 through
37, 40, and 44 through 46.

* There was no PFOF 16; thus, PFOF 17 to 47 have become FOF 16 to

46 herein.

Respondents excepted to the ac-
curacy and/or meaning of the remain-
ing PFOF. All were considered and
remain unchanged except where
noted:
PEQE 2

Respondents' exception to this find-
ing consists of two typewritten pages
describing the circumstances of the
prior proceeding as viewed by Re-
spondents, including aflegations of be-
ing misled by the Agency and the
USFS, of being victimized by fraudu-
lent wage claims and an incompetent
bookkeeper, and reciting their reasons
for entering into the Consent Order.
These allegations were cn the record
of the present proceeding as testimony
in mitigation. None of them detracted
from the accuracy of the subject finding
of fact, nor were they relevant to the
recitation of the existence of the Con-
sent Order.

PEOF 4: _

Respondents’ exception claims an
intent between the Agency and USFS
to adversely affect their operation. Re-
spondents point to the Agency supply-
ing USFS with a copy of the Consent
Order and certain cooperation be-
tween the two agencies. The finding is
comrect in acknowledging that Respon-
dents' bid was in November 1993, and
in explaining why Patton awaited ap-
proval from USFS headquarters before
approving the bid.

PFOF 6:

Respondents except to this finding

as being inaccurate, in that:
"Patton stated in his testimony that
subcontracting was not discussed
in the April 1, 1994, prework meet-
ing, yet admitted under cross-
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examination that his notes from
that meeting indicated that sub-
contracting was on of the issues
wvered * N !r- n

Patton testified that Respondent Galan
stated on April 1 that he did not plan to
subcontract. Respondents’ view of the
evidence is in error.
PEQF 11:

Respondents except to this finding
as being

"brought up for the purpose of at-
tacking the credibility and respon-
sibility of Respondents through the
unavoidable delays in starting the
contract."

They acknowledge that the finding is
an accurate recitation regarding the
history of the Alaska contract which
Respondent M. Galan signed in
Oregon.

PFOF 12:

Respondents exception to this find-
ing addresses the portion which found
that Cunningham had no unusual spe-
cial interest in this matter. The excep-
tion argues how the Forum should
view the assignment of an investigator
to evaluate a suspected infraction.
There was no evidence adduced that
even suggested that Cunningham was
doing anything but her job.

PFQF 17 (now 16);

Respondents exception here at-
tempts {o disclaim responsibility for
Zavala's Oregon activity. He was
clearly Respondents’ agent. Ultimate
Finding of Faci 9, to which Respon-
dents did not except, is based on this
finding.




PFOF 18 (now 17}

This finding has been revised to
more accurately reflect how some of
the workers were nofified of the oppor-
tunity in Califomia.

PEQF 20 (now 19):

Respondents except to the state-
ment that all of the workers believed
“that the job included payment for the
motel.” Respondents point out that not
all of the workers were available to tes-
tify, and suggest that they might have
been located if Respondents had more
time. The inference from the available
testimony was that "when they left
Medford for Placerville" the workers
thought the motel was included, Re-
spondents attempted no showing that
a delay in hearing date might produce
further witnesses, other than Osorio
and Zavala, for whom delay was
granted.

PEOF 24 (now 23):

Respondents except to this finding
as not being supported by the evi-
dence. Respondents then offer possi-
ble explanations, not on the record,
regarding photocopying batches of
foms. The workers' testimony re-
mains that the forms they saw were
blank, and that they received them
about the second day of work. In addi-
tion, Zavala testified that the forms he
gave the workers were given to them
in Califomia. The available credible
evidence supports the finding.

PEQF 26 (now 25).

Respondents except to the implica-
tion of unanimity suggested by "the
workers." This finding has been re-
- vised to more accurately reflect how
Zamora leamed from some Oregon
workers of the hotel dispute.
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PEQF 28 (now 27);

Respondents except to this finding
as not being in accordance with the
evidence. The available credible evi-
dence supports the finding.

PFOF 29 (now 28). ‘

Respondents' exception to this find-
ing seems to be that only five of the
forms were introduced by the Agency.
The Forum must use all of the evi-
dence on the whole record, and there-
fore included the exhibits introduced by
Respondents. Respondents also ar-
gue that the lack of signature by the
confractor is not significant. ORS
658.440(1)(g) requires a person acting
as an Oregon farm labor contractor to
execute a written agreement between
the worker and the contractor contain-
ing the terms and conditions in
658.440(1)(f). That means the con-
tractor (or authorized agent) must sign
the agreement.
PEQF 30 {now 29):

Respondents' exception to this find-
ing is without merit,
PEQF 39 (now 38).

Respondents’ exceptions here are
based on their assertion of having ear-
lier sent a copy of the subcontract to
Patton. Patton did not receive it.

PFOQF 40 (now 39):

Respondents deny that M. Galan
was offering work to Montoya, or that
Montoya and Petersdorf were out of
work at the time. The testimony on the
record supports the finding.

PEQF 42 (now 41):
Respondents’ exception to this find-
ing recites, in part:
"Patton's apparent confusion re-
garding the subcontract
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agreement was not through any
inconsistency or improper action
on the part of Respondents or
Osorio and may have been influ-
enced by his communications with
BOLI in Cregon. He appeared to
be trying very hard to find viola-
fions that he could blame on Staff
Inc. that would indicate Staff inc.
was violating the Consent Order in
Oregon.”
it did not appear from the evidence that
finding violations required unusual ef-
fort, or that Patton was motivated be-
yond assuring compliance with federal
law

Respondents excepted to Pro-

posed Ultimate Findings of Fact 10
through 12. These were based on the
individual findings of fact, which are
substantially unchanged herein.

Respondents' exception to the Pro-
posed Conclusions of Law renews the
argument that the majority shareholder
should not be automatically liable for
viclations by the corporation. The Fo-
rum adheres to its ruling recited under
"2) Assessment of Penalties,” above.
A majority sharehclder, as well as the
corporation, must qualify for a license.
Neither may be licensed without the
other. it follows that a corporate viola-
tion affects the majority shareholder's
license status as well as that of the
corporation.

Respondents argue that because
the Osorio subcontract was performed
in Alaska and Respondent Staff could
also legally perform there, the subcon-
tract could not violate Oregon law. But
the subcontract was executed (signed)
in Oregon by Respondent Manuel
Galan, who had no Oregon license,
acting on behalf of Respondent Staff,

which had no Oregon license. OAR
839-15-004 provides that "Forest La-
bor Contractor” means "Any person
who subcontracts with another for the
forestation or reforestation of lands.”
ORS 658.501 applies ORS 658.405 to
658.503 to "all transactions, acts and
omissions of farm labor contractors.”
That includes forestation subcontracts
executed within the state.

Respondents excepted to the
Opinion section as well as to the pro-
posed penalties. They state concem-
ing the recruitment by Zavala in
Medford that:

"Justo did not knowingly violate the
law because he did not know the
act he committed was illegal. Re-
spondents did not knowingly or
willlully viclate the law because
they had neither knowledge or
control over Justo's actions.”

Respondents argue that they did not
anticipate the possiility that Zavala
would go to Oregon,
“so did not instruct him not to do
what it did not occur to them he
might possibly do. Under these
circumstances, there should be no
violation on behalf of Respondents
or at least mitigating circum-
stances requiring a minimal pen-
alty, fany."
Zavala was clearly the agent of Re-
spondent corporation, assigned to that
duty by the comporate general man-
ager. The result of his recruitment ef-
forts were accepted and utilized by the
comporation. Whether attributable to
knowledge or oversight, the violations
occurred. Respondents consider the
penalties too severe, and argue that
the other viclations found are "nit-
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picking™ over "letter of the law' details
which are unclear fo ordinary people.”
They suggest that all currentiy licensed
contractors would have some type of
viclation.

{\H of Respondents' exceptions
having been considered, the Forum
finds no reason to disturb the penaities
proposed,

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.453, Respondents
Staff, Inc., Manuel Galan, and Erlinda
Galan are hereby ordered to deliver to
the Bureau of Labor and Industries,
Fiscal Services Office Suite 1010, 800
NE Oregon Street # 32, Portland, Ore-
gon 97232-2109, a certified check pay-
able to the Bureau of Labor and
industries in the amount of ONE HUN-
DRED SIXTY-EIGHT THOUSAND
DOLLARS ($168,000), plus any inter-
est thereon which accrues at the an-
nual rate of nine percent, between a
date ten days after the issuance of this
Final Order and the date said Respon-
dents comply herewith. This assess-
ment is made as civil penalty against
said Respondents as follows:
Against Respondent Staff, inc.:

+ for five violations of ORS.
658.440(1)(d), $10,000 ($2,000
per violation);
+ for two violations of ORS
658.410, $4,000 ($2,000 per
violation);
+ for 14 violations of ORS
658.440(1)(f), $14,000 ($1,000 per
violation);

for 14 violations of ORS
658.440(1)(g), $28,000 (2,000 per
violation);

for 13 violations of ORS

658.440(3)(b), $26,000 ($2,000

per violation);
- (total $82,000);
Against Respondent Manuel Galan:

for one violation of ORS

658.440(1)(d), $2,000;

- for one violation of ORS 658.41 0,
$2,000;

- {total $4,000);
Against Respondent Erfinda Galan:

for five violations of ORS
658.440(1)(d), $10,000 ($2,000
per violation;
- for two violations of ORS
658410, $4,000 ($2,000 per
violation); '

for 14 violations of ORS
658.440(1)(f), $14,000 ($1,000 per
violation);

« for 14 violatons of ORS

658.440(1)(g), $28,000 (2,000 per

violation);

for 13 violations of ORS
658.440(3)(b), $26,000 ($2,000
per violation);

- {total $82,000).

AND, FURTHER, as authorized by
ORS 658.405 to 658.503 and the Con-
sent Order agreement dated March
11, 1994, the Commissioner of the Bu-
reau of Labor and Industries does
hereby bar and prohibit any application
for a forestfam labor contractor [i-
cense by Respondents Staff Inc.,
Manuel Galan, and Erlinda Galan, or
any of them, for a period of three years
from April 18, 1994, the date of the ini-
tial breach of said Consent Order
agreement.

in the Matter of
MARK A. JOHNSON

and April J. Johnson, dba Budget
Carpet Cleaning, Respondents.

Case Number 35-96
Final Crder of the Commissioner
Jack Roberis
Issued August 23, 1996,

SYNOPSIS

Respondents failed to pay Claim-
ant all wages due upon termination, in
violation of ORS 652.140(1). Respon-
dents' failure to pay the wages was
willful, and the Commissioner ordered
Respondents to pay civil penalty
wages, pursuant to ORS 652.150.
ORS 652.140(1), 652.150.

Pursuant to notice, a hearing was
convened on Wednesday, July 17,
1996, in Eugene, Oregon, before Ad-
ministrative Law Judge Douglas A.
McKean. The Bureau of Labor and In-
dustries (the Agency) was represented
by Alan McCuliough, a Case Presenter
with the Agency. Linda L. Maxwell
(Claimant) was present throughout the
hearing. Mark A. Johnson and April J.
Johnson (Respondents), after being
duly notified of the time and place of
this hearing, failed to appear in person
or through a representative.

The Agency called as witnesses
the Claimant and Lynne Sheppard, a
Compliance Speciafist with the Wage
and Hour Division of the Agency. Ad-
ministrative exhibits X-1 through X-5
and Agency exhibits A-1 through A-9
were offered and received into evi-
dence. Following the receipt of a

Citeas 15 BOLI 139 (1996). 139

Statement of Agency Policy, the record
closed on July 29, 1996.

Having fully considered the entire
record in this matter, 1, Jack Roberls,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Merits), Utimate Finding of
Fact, Conclusions of Law and Opinion,
and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On October 20, 1995, Claimant
fled a wage claim with the Agency.
She alleged that she had been em-
ployed by Respondents and that they
had failed to pay wages eamed and
due to her. Claimant assigned to the
Commissioner of Labor, in trust for
Claimant, all wages due from
Respondents.

2) On March 25, 1996, the Agency
served on Respondents an Order of
Determination based upon the wage
claim filed by Claimant and the
Agency's investigation. The Order of
Determination asserted that Respon-
dents owed Claimant a total of $158 in
wages and $1,740 in civil penalty
wages. The Order of Determination
required that, within 20 days, Respon-
dents either pay these sums in trust to
the Agency or request an administra-
tive hearing and submit an answer fo
the charges.

3) On April 11, 1996, Respondent
Mark Johnson filed an answer to the
Order of Determination. He requested
a contested case hearing and asserted
that Claimant was paid in full for all
services performed.

4) On June 19, 1996, the Hearings
Unit issued a Notice of Hearing to the
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Respondants and the Agency indicat-
ing the time and place of the hearing.
On July 10, 1996, the Agency person-
ally served a copy of the Notice of
Hearing on Respondent April Johnson.

5) Atthe time and place set forth in
the Notice of Hearing for this matter,
Respondents did not appear or contact
the Agency or the Hearings Unit. Pur-
suant to OAR 839-50-330(2), the Ad-
ministrative Law Judge waited 30
minutes before resuming the hearing.
At that ime, Respondents had still not
appeared or contacted the Agency or
the Hearings Unit. The Administrative
Law Judge then found Respondents in
defauit as to the Order of Determina-
tion and proceeded with the hearing.

6) The Administrative Law Judge
ieft the record open until July 31, 1996,
to allow the Agency to submit a State-
ment of Agency Policy. The document
submitted by the Agency was received
as an exhibit on July 29, 1996,

7} On July 30, 1996, the Adminis-
trative Law Judge issued a Proposed
Order in this matter. included in the
Proposed Order was an Exceptions
Notice that allowed ten days for filing
exceptions. The Hearings Unit re-
ceived no exceptions.

FINDINGS OF FACT - THE MERITS

1) Respondents, husband and
wife, operated a carpet cleaning busi-
ness together as pariners, doing busi-
ness as Budget Carpet Cleaning.
They employed Claimant in 1994 as a
telemarketer. Her job duties included
calling potential customers from a iist
supplied by Respondents, taking or-
ders, and making appointments for
carpet cleaning.

2) In May 1995, Respondent Mark
Johnson again hired Claimant as a
telemarketer. Her job duties and her
compensation agreement were the
same as they had been in 1984. She
worked in Respondents' office and
used Respondents' supplies and tele-

phones. Respondents exercised con-

trol over the scope and method of
Claimant's solicitation. She derived no
benefits other than wages and bo-
nuses for her work.

3} Under their employment agree-
ment, Respondents paid Claimant
$4.75 per hour during weeks that she
solicited fewer than 10 orders. They
paid her $5.25 per hour during weeks
that she solicited between 10 and 14
orders, $6.25 per hour during weeks
that she solicited between 15 and 19
orders, $7.25 per hour during weeks
that she solicited between 20 and 24
orders, and $10 per hour during weeks
that she solicited 25 or more orders. In
addition, she received a bonus of $1
for each order in which the carpet
cleaning was scheduled for the next
business day. She also received a $5
bonus each day that she solicited 5 or
more orders. Orders that were can-
celed did not count.

4) Respondents’ manager, Bill
Barth, discharged Claimant on Sep-
tember 25, 1995. During the week of
September 18 to 22, 1995, Claimant
worked 19.5 hours and took 23 orders.
Thus, for that week her rate of pay was
$7.25 per hour and she eamed
$141.38 (19.5 hours times $7.25 per
hour). In addition, she eamed $13 in
bonuses during that week. On Sep-
tember 25, 1995, she worked for one
half hour. Thus her rate of pay was
$4.75 per hour and she eamed $2.38.

Citeas 15 BOL! 139 {1996). M

The total amount eamed from Septem-
ber 18 to 25, 1995, was $156.76
($141.38 plus $13 plus $2.38). Re-
spondents have not paid Claimant
anything for her work during the period
September 18 to 25, 1995, despite her
demands to an office manager and
Respondent Mark Johnson.

5) Claimants testimony was credi-
ble based on her atfitude, appearance,
and demeanor. She had the facts
readily at her command and her state-
ments were supported by documen-
tary records.

ULTIMATE FINDINGS OF FACT

1) Respondents, as pariners, em-
ployed Claimant from September 18 to
25, 1995.

2) Respondents discharged
Claimant on September 25, 1995. At
that time, they owed Claimant $156.76
in eamed and unpaid compensation
for 20 hours' work.

3) Respondents wiliully failed to
pay Ciaimant her eamed, due, and
payable compensation. They have not
paid her the compensation owed and
more than 30 days have elapsed from
the due date of those wages.

CONCLUSIONS OF LAWAND

OPINION

Default

The Respondents failed to appear
at the hearing and thus defaulted to the
charges set forth in the Order of Deter-
mination. In a default situation, pursu-
ant to ORS 183.415(5) and (6), the
task of this Forum is to determine
whether a prima facie case supporting
the Agency’s Order of Determination
has been made on the record. See
also OAR 839-50-330. In addition,
where a respondent's total contribution

to the record is his or her request for a
hearing and an answer that contains
nothing other than unswomn and un-
substantiated assertions, those asser-
tions are overcome wherever they are
controverted by other credible evi-
dence on the record. In the Matter of
Jack Mongeon, 6 BOLI 194, 201

(1987).
Wages Due
ORS 652.140(1) provides:

"Whenever an employer dis-
charges an employee or where
such employment is ferminated by
mutual agreement, all wages
eamed and unpaid at the time of
such discharge or termination shall
become due and payable not later
than the end of the first business
day after the discharge or
termination.”

The Agency has established a
prima facie case. The preponderance
of the credible evidence on the whole
record shows that Respondents vio-
lated ORS 652.140(1) by failing to pay
Claimant all wages eamed and unpaid
not later than the end of the first busi-
ness day after the discharge, that is,
not later than September 26, 1995.
That evidence, which established that
Respondents owe Claimant $156.76,
was credible, persuasive, and the best
evidence available, given Respon-
dents’ failure to appear at the hearing.
Having considered all the evidence on
the record, the prima facie case has
not been effectively contradicted or
overcome.

Civil Penalty
ORS 652,150 provides:

"If an employer willfully fails to pay
any wages or compensation of
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any employee whose employment
ceases, as provided in ORS
652,140 and 652.145, then, as a
penalty for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same
hourly rate for eight hours per day
unt! paid or until action therefor is
commenced; provided, that in no
case shall such wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued.”

Awarding penalty wages fums on
the issue of wilfulness. Willfulness
does not imply or require blame, mal-
ice, wrong, perversion or moral delin-
quency, but only requires that that
which is done or omitted is intentionally
done with knowledge of what is being
done and that the actor or omittor be a
free agent.  Sabin v. Willamette West-
em Corp., 276 Or 1083, 557 P2d 1344
(1978). As employers, Respondents
had a duty to know the amount of
wages due their employee. McGinnis
v. Keen, 189 Or 445, 221 P2d 907
{1950); In the Mafter of Jack Coke, 3
BOLI 238, 242 (1983).

Claimant testified credibly that she
asked the office manager for her pay
on Friday, September 29, 1995 (the
next regular payday after her dis-
charge) and refused to accept only
$30 as her final pay. The next
Wednesday she talked with Respon-
dent Mark Johnson about her final pay.
He refused {o pay her anything, claim-
ing that she had come back to work

late after a break and that she had al-
ready received her final pay. All of the
persuasive evidence contradicts those
claims. The record establishes that
Respondents either knew or, by exer-
cising reasonable diligence, should
have known that they had not paid
Claimant all eamed wages when due
as provided in ORS 652.140. Respon-
dents intentionally did not pay Claimant
her final pay and they acted as free
agents. Respondents must be
deemed to have acted willfully under
this test, and thus they are liable for
penalty wages under ORS 652.150.

Claimant eamed $156.76 (including
the $13 bonus) by working 20 hours
during the wage claim period (Septem-
ber 18 to 25, 1995). Itis the Agency's
policy to include the amount of bo-
nuses eamed during the wage claim
period in civil penalty computations.

"The previous version of ORS

652.150 specified that, where civi

penalty wages were appropriate,

the wages or compensation * * *

shall continue * * * at the same

rate until paid. Under this lan-
guage, Agency policy was to in-
ciude bonuses as 'compensation'
eamed over the period of the
wage claim in calculating average
daily eamings, which were then
multiplied by 30 fo amive at the civil
penalty wages due. See [Agency

Field Operations Manual, 'Penalty

Wage Computation,’ dated De-

cember 9, 1994]. ORS 652.150

was amended in 1995 to limit the

amount of daily earnings that could
be used in computing civil penalty
wages. However, the former lan-
guage describing the type of eam-
ings that were to form the basis of

civil penalty wage calculations —
‘wages of compensation’ — re-
mained unchanged. Likewise, the
Agency's policy of considering bo-
nuses as 'compensation’ under the
statute and including them in cal-
culating civil penalty wages due re-
mains unchanged." Statement of
Agency Policy, July 23, 1996.

in addition to her bonus, Claimant
eamed wages during the wage claim
period at two different hourly rates:
19.5 hours at $7.25 per hour and 0.5
hours at $4.75 per hour. To calculate
the civil penalty under ORS 652.150
(1995), Claimant's compensation "shall
continue from the due date thereof at
the same hourly rate for eight hours
per day until paid or until action there-
for is commenced],]" for up to 30 days.
When more than one hourly rate is
paid during a wage claim period (and,
as here, when a bonus is paid in addi-
tion fo the houry rate of pay), the
Agency's policy is to calculate an aver-
age hourly wage as a base factor for
computing the civl penalty wage.
"Prior to the 1995 amendment,
[ORS 652.150] provided for civil
penalty wages up to 30 days of the
employee’s average dally wage
('same rate’) during the wage claim
period. Agency policy was to com-
pute the average daily wage by
determining the fotal wages
eamed over the period of the
wage claim, dividing that figure by
the number of days worked to ar-
rive at the average daily wage,
then multiplying that figure by 30.
See [Agency Field Operations
Manual, 'Penally Wage Computa-
tion,' dated December 9, 1994].
The 1985 amendment requires

Cite as 15 BOLI 139 (1986). 143

that an average hourly wage
('same hourly rate’}), in contrast to
an average daily wage, be used
as a base factor in computing civil
penaity wages.

"Agency policy is fo use the
same equation to compute the av-
erage hourly wage during the
wage claim period, no matter how
many wage rates applied. As a

starfing point, only the wage rates
used and wages eamed during the
actual wage claim period are used

to determine the average hourly
wage. The equation is as follows:
Total eamed during the wage
claim period divided by the total
number of hours worked during
the wage claim period, multiplied
by eight hours, multiplied by 30
days." {Emphasis original.} State-
ment of Agency Policy, July 23,
1996.

In this case then, civil penaities are cal-
culated as follows: $156.76 (total
eamed during the wage claim period)
divided by 20 hours (total number of
hours worked during the wage claim
period) equals $7.84 per hour (aver-
age hourly wage), multiplied by 8
(hours) equals $62.72. | concliude that
this is "the same hourly rate for eight
hours per day" as required by ORS
652.150. '[lin no case shall such
wages or compensation continue for
more than 30 days from the due date."
ORS 652.150. Respondents have
failed to pay Claimant her eamed com-
pensation for more than 30 days from
the due date, and therefore the penally
continues for the maximum 30 days.
$62.72 fimes 30 (days) equals
$1,881.60, rounded to the nearest doi-
lar, $1,882, per Agency poiicy. In the
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Matter of Martin's Mercantile, 12 BOLI
262, 275 (1994).

In its Order of Determination, how-
ever, the Agency proposed a civil pen-
alty of $1,740 based on $7.25 per hour
times 8 hours, which equals $58, times
30 days. This computation is errone-
ous because it does not take into ac-
count the $13 bonus that Claimant
eamed, nor does it account for the half
hour of work at the $4.75 hourly rate of
pay. Even though the amount prayed
for ($1,740) is $142 less than the cor-
rect civil penalty ($1,882) calculated
under the facts found and Agency pol-
icy, it is well-settled that in a default
situation the Order of Determination
sets the Fmit on the relief the Forum
can award. In the Matter of Jack
Mongeon, 6 BOLI 194, 201 (1987).
Therefore, the maximum civil penalty
the Forum can award is $1,740 as
prayed for in the Order of
Deterrnination.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders MARK A,
JOHNSON and APRIL J. JOHNSON
to deliver to the Business Office of the
Bureau of Labor and Industries, 800
NE Oregon Street, Porlland, Cregon
97232-2109, the following:

1) A certified check payabie to the
Bureau of Labor and Industries IN
TRUST FOR LINDA L. MAXWELL in
the amount of ONE THOUSAND
EIGHT HUNDRED NINETY SIX DOL-
LARS AND SEVENTY SIX CENTS
($1,896.76), less appropriate lawful de-
ductions, representing $156.76 in
gross eamed, unpaid, due, and pay-

able wages, and $1,740 in penalty
wages; plus

2) Interest at the rate of nine per-
cent per year on the sum of $156.76
from October 1, 1995, until paid; plus

3} Interest at the rate of nine per-
cent per year on the sum of $1,740
from November 1, 1995, until paid.

In the Matter of
HART INDUSTRIES, INC.

and Hart Logistics Co., Inc.,
Respondents.

Case Number 28-96
Final Order of the Commissioner
Jack Roberts
Issued September 18, 1996,

SYNOPSIS

Where the scheduled hearing was
canceled when Respondents agreed
to a Consent Order requiring payment
of certain wages by a date certain, and
agreed that if the payment was not
made in full when due, the Commis-
sioner couid proceed, without notice, to
issue a Final Order against Respon-
dents for the wages owing and penalty
wages, plus interest, and where Re-
spondents thereafter endorsed the or-
der through counsel, but failed to pay
the wages, the Commissioner entered
an order based upon the disposition
agreed to and for the sums specified.
ORS 652332, OAR 839-50-220(4)
and (5).
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The above-entitled contested case
was scheduled for hearing before Ju-
dith A. Bracanovich, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissicner of the Bureau
of Labor and Industries of the State of
Cregon, on May 21, 1996, in the of-
fices of the Bureau of Labor and Indus-
tries, 800 NE Qregon Street, Portland,
Oregon. The Bureau of Labor and In-
dustries (the Agency) was represented
by Linda Lohr, Case Presenter with the
Agency. Richard E. Fowlks, attomey
at law, represented Respondents Hart
Industries, Inc., a corporation, Hart Lo-
gistics Co., Inc, a corporation, and
Tom Jeffrey Kasinger, an individual, in
this forum and in correspondence with
the ALJ. i

Having fully considered the entire
record in this matter, |, Jack Roberts,
make the following Findings of Fact,
Conclusions of Law, and Order.

FINDINGS OF FACT

1) On October 16, 1995, Claimant
Tracy Carmuth filed a wage claim with
the Agency. She alleged that she had
been employed by Respondents and
that Respondents had failed to pay
wages eamed and due to her. Atthe
same time she filed her wage claim,
Claimant Carruth assigned to the
Commissioner of Labor, in trust for
Claimant Carruth, ali wages due from
her employer.

2} In November 1995, Claimant
Norman Rombach filed a wage claim
with the Agency. He alleged that he
had been employed by Respondents
and that Respondents had failed to

pay wages eamed and due to him. At
the same ime he filed his wage c¢laim,
Claimant assigned to the Commis-
sioner of Labor, in trust for Claimant
Rombach, all wages due from his
employer.

3) On January 29, 1996, through
the Sheriff of Multhomah County and
the Sheriff of Clackamas County, the
Agency served on Respondents an
Order of Determination based upon
the wage claims filed by Claimants and
the Agency's investigation. The Order
of Determination found that Respon-
dents owed Claimant Tracy Carruth
$750 in unpaid wages and $1,875 in
civi penalty wages, fogether with the
interest thereon; and that Respondents
owed Claimant Noman Rombach
$1,500 in unpaid wages and $2,076 in
civii penalfy wages, plus inferest
thereon. The Order of Determination
reflects a combined total owing of
$2,250 in wages and $3,951 in civil
penalty wages, together with the inter-
est thereon.

4) The Agency's Order of Determi-
nation provided that Respondents
could, within 20 days, file an answer to
the Order of Determination and re-
quest a contested case hearing in con-
nection therewith.

5) On February 16, 1996, following
an extension of time, Respondents,
through their atiomey, filed an answer
to the Order of Determination. Re-
spondents' answer did not contain a
request for a contested case hearing.
Following an additional extension of
time, Respondents filed a timely

* Pursuant to the stipulation of the participants, Tom Jefirey Kasinger was
not the employer at times material herein, and he is not personally liable for the
agreed payment herein; accordingly, his name has been deleted from the

caption.
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request for a contested case hearing
and an amended answer to the
charges.

6) On April 18, 1995, the Agency
sent the Hearings Unit a request for a
hearing date. On April 19, 1996, the
Hearings Unit issued a Notice of Hear-
ing fo the Respondents, the Agency,
and the Claimants indicating the time
and place of the hearing. Together
with the Nolice of Hearing, the forum
sent a document entiied "Notice of
Contested Case Rights and Proce-
dures" containing the information re-
quired by ORS 183.413, and a copy of
the forum's conlested case hearings
rules, OAR 839-50-000 to 839-50-420.

7) On Aprl 25, 1996, the forum
notified Respondents and the Agency
that a new ALJ had been designated
to hear the contested case.

8) On April 25, 1996, the ALJ is-
sued a discovery order to the partici-
pants directing them each to submit a
summary of the case by May 13, 1986.
The participants substantially complied
with the case summary order.

9) On May 21, 1996, the partici-
pants appeared for hearing. Based
upon their mutual desire o explore a
disposttion short of formal hearing, the
AlLJ temporarily delayed commence-
ment of the hearing.

10) Upen reconvening on May 21,
the Agency announced the following
disposition of the case, to which coun-
sel for Respondents agreed:

As an altemative to further hear-

ing, the pariicipants agreed to a

Consent Order providing - as

follows:

1. Except for the employer status
Jeffrey

of Tom Kasinger,

Respondents stipulated to all ma-

terial facts contained within the

Agency's Order of Determination, -

inciuding the amount of wages and
civil penalties owed, less lawful de-
ductions, plus interest at the legal
rate per annum;

2. The participants sfipulated that
Respondents Hart Industries, Inc.
and Hart Logistics Co., Inc. were
the employer of Claimants during
times material, and that Respon-
dent Kasinger was not personally
liable as an employer;

3. That if Respondents pay in full
the wages owed, $2,250, within 60
days of the date of execution of
the Consent Order herein, the
Agency would waive payment of
the civil penalties and all interest
otherwise due;

4. That if Respondents fail to pay
in full the wages owed within 60
days of the date of execution of
the Consent Order, the Consent
Order, Order of Determination,
and record herein shall become
the basis for a Final Order.

11) On May 21, 1996, the ALJ ap-
proved the seftlement outlined in Find-
ing of Fact 10, allowed the participants
10 days from May 21 to submit the
signed Consent Order, and allowed
Respondents 60 days from the date of
submission of the signed Consent Or-
der to fully execute the setlement by
payment of the stipulated amount to
the Agency as assignee of the Claim-
ants. The ALJ admitted as exhihits all
of the described pleadings and corre-
spondence, including Agency Exhibits
A-1 through A-15, which, together with
the record of the proceedings of May
21, and Exhibits X-13 through X-17,

admitted subsequent to May 21, con-
stitute the entire record herein.”

12) On May 30, 1996, the Agency
requested, and was granted, an exten-
sion until June 7, 1986, within which to
file the fully signed Consent Order.

13) On June 7, 1996, the Agency
submitted to the Hearings Unit the fully
signed Consent Order, which final sig-
nature, as evidenced by the signature
of Christine Hammond, the Administra-
tor of the Wage and Hour Division, was
executed on June 7, 1986.

14) On June 12, 1996, the forum
confimned the cancellation of hearing
herein, and affirmed that the file of the
Hearings Unit would remain open, due
fo the contingent terms of the Consent
Order.

15) Respondents had not made
the agreed upon wage payment of
$2.250 as of August 20, 1996, or at
any time up to the date of the Pro-
posed Ordey.

16) More than 60 days have
elapsed since June 7, 1996.

17) The Proposed Order, which
contained an Exceptions Nofice, was
issued August 27, 1996. Exceptions
were due by September 6, 1996. No
exceptions were received.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries has juris-
dicticn over the persons and subject
matter, pursuant to ORS 652.110 to
652.405.

2) OAR 839-50-220 provides, in
part
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"(4) Where a case is seftled
within ten days before or on the
date set for hearing, the terms of
the setflement shall be placed on
the record, unless fully executed
settlement documents are submit-
ted on or before the date set for
hearing.

"(8) Where sefflement terms
are placed on the record because
settlement documents are incom-
plete, * * * fully executed settle-
ment documents must be
submitted to the hearings unit
within ten days after the date set
for hearing. Where a party fails to
submit the settlement documenta-
tion within ten days after the date
set for hearing, the terms of the
settlement set forth on the record
shall constitute the basis for a final
arder."

OAR 839-50-240 provides, in part:

"The commissioner designates
as hearings referees those em-
ployees who are employed by the
agency as hearings officers * * *,
The commissioner delegates to
such designee the authority to:

Mook oG kK

"(9) Decide procedural matters,
but not grant motions for summary
judgment or other motions by a
party which involve final determi-
nation of the proceeding, but to is-
sue a proposed order as provided
for in these rules.”

Respondents’ failure to fully execute
the settiement by payment of the stipu-
lated amount to the Agency, as as-
signee of the Claimants, within 60 days

* The forum, on its own motion, has admitted Exhibits X-13 through X-16

into the record.
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of the final signature on the Consent
Order, constitutes failure to submit fully
executed sefflement documentation
and non-compliance with the sub-
stance of the agreement, allowing the
terms of sefilement as placed on the
record to form the basis for a final
order.

3) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondents to pay Claimants
their earned, unpaid, due, and payable
wages and the civil penalty wages,
pius interest on both sums untit paid.
ORS 652.332.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders HART IN-
DUSTRIES, INC. and HART LOGIS-
TICS CO,, INC,, jointly and severally,
to deliver to the Business Office of the
Bureau of Labor and industries, 800
NE Oregon Street, Portland, Oregon
97232-2109, the foliowing;

(1) A certified check payable to the
Bureau of Labor and industries IN
TRUST FOR TRACY CARRUTH in
the amount of TWO THOUSAND SIX
HUNDRED TWENTY-FIVE DOL-
LARS ($2,625), less appropriate lawful
deductions, representing $750 in gross
eamed, unpaid, due, and payable
w;ages and $1,875 in penalty wages;
plus

(a) Interest at the rate of nine per-
cent per year on the sum of $750 from
October 1, 1995, until paid; plus
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(b) Interest at the rate of nine per-
cent per year on the sum of $1,875
from November 1, 1995, until paid.

(2) A certified check payable to the
Bureau of Labor and industries IN
TRUST FOR NORMAN ROMBACH in
the amount of THREE THOUSAND
FIVE HUNDRED SEVENTY-SIX
DOLLARS ($3,578), less appropriate
lawful deductions, representing $1,500
in gross earned, unpaid, due, and pay-
able wages and $2,076 in penalty
wages, plus

(a) Interest at the rate of nine per-
cent per year on the sum of $1,500
from October 1, 1995, until paid; plus

(b) Interest at the rate of nine per-
cent per year on the sum of $2,076
from November 1, 1895, until paid.

In the Matter of
GEOFFROY ENTERPRISES, INC.,

dha Babe's Cabaret, and Richard D.
Geoffroy, Respondents.

Case Number 16-96
Final Order of the Comrmiissioner
Jack Roberts
Issued September 30, 1996.

SYNOPSIS

Two wage claimants, who worked
as nude dancers at Respondents’ bar,
were employees and not independent
contractors. Respondents failed to pay
Claimants all wages due upon termina-
tion in violation of ORS 653.025(3)
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(minimum wages) and 652.140(1) and
(2). Respondents' failure to pay the
wages was willful, and the Comrmis-
sioner held Respondents liable for civil
penalty wages, pursuant to ORS
652.150, ORS 652.140(1) and (2},
652.150, 653.025(3), 653.045,
653.055(1).

The above-entitled contested case
came on regularly for hearing before
Alan McCullough, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries for the State of
Oregon. The hearing was held on
March 28 and 29, 19986, in the Bureau
of Labor and Industries conference
room of the State Office Building, 165
E. 7th Avenue, Eugene, Oregon.

The Bureau of Labor and Industries
(the Agency) was represented by Ju-
dith Bracanovich, an employee of the
Agency. Melody Ann Comelius
(Claimant Comelius) was present
throughout the hearing. Jennifer Hus-
ton Brown (Claimant Brown) was pre-
sent during the first day of the hearing,
but not on the second day. Geoffroy
Enterprises, Inc., dba Babe's Cabaret
(Respondent GEI) and Richard D.
Geoffroy (Respondent Geoffroy) were
represented by Brian Cox, Attomey at
Law. Richard D. Geoffroy was present
throughout the hearing.

The Agency called as witnesses
Claimant Comelius; Claimant Brown;
Alan Nott, Respondents’ former disk
jockey; and Eduardo Sifuentez, Com-
pliance Specialist for the Agency.

Respondent called as withesses
Rebecca Lynn Driessen, a nude
dancer at Babe's Cabaret, George
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Tumey Hll, doorman for Babe's Caba-
ret; and Richard D. Geoffroy.

Having fully considered the entire
record in this matter, I, Jack Roberts,
Commissioner of the Bureau of Labar
and Industries, makes the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL

1) On July 28, 1995, Claimant
Comelius filed a wage claim with the
Agency. She alleged that she had
been employed by Respondents and
that Respondents had failed to pay
wages eamed and due to her. At the
same time that she filed the wage
claim, Claimant assigned to the Com-
missioner of Labor, in trust for Claim-
ant, all wages due from Respondents.

2) On Qctober 23, 1995, Claimant
Brown filed a wage claim with the
Agency. She alleged that she had
been employed by Respondents and
that Respondents had failled to pay
wages eamed and due to her. Al the
same time that she filed the wage
claim, Claimant assigned to the Com-
missioner of Labor, in trust for Claim-
ant, all wages due from Respondents.

3) On September 27, 1995,
through certified mail, the Agency
served on Respondents an Order of
Determination based upon the wage
claim filed by Claimant Comelius and
the Agency's investigation. The Order
of Determination found that Respon-
dents together owed a total of $8,122
in wages and $855 in civil penalty
wages. The Order of Determination
required that, within 20 days,
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Respondents either pay these sums in
trust to the Agency, or request an ad-
ministrative hearing and submit an an-
swer to the charges.

4) On September 28, 1995, Re-
spondents, through their attorney, filed
an answer {o the Order of Defermina-
tion. Respondents' answer also con-
tained a request for a contested case
hearing in this matter. Respondents'
answer denied that Respondent owed
Claimant Comelius unpaid wages or
civii penaity wages, and further set
forth the affimative defenses that
Richard D. Geoffroy was not the real
parly in interest, that Claimant
Comelius was an independent con-
tractor, that Claimant Comelius had
filed the wage claim for the purposes of
harassing Respondents, and that any
monies owed Claimant Comelius had
been previously paid.

5) On November. 11, 1996,
through certified mail, the Agency
served on Respondents an Order of
Determination based upon the wage
claim filed by Claimant Brown and the
Agency's investigation. The Order of
Determination found that Respondents
owed a total of $3,363 in wages and
$855 in civil penalty wages. The Order
of Determination required that, within
20 days, Respondents either pay
these sums in trust to the Agency, or
request an administrative hearing and
submit an answer to the charges.

5) On November 21, 1995, Re-
spondents, through their attorney, filed
an answer to the Order of Determina-
tion. Respondents' answer also con-
tained a request for a contested case
hearing in this matter. Respondents'
answer denied that Respondents
owed Claimant Brown unpaid wages
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or civit penaity wages, and further set
forth the affimative defenses that
Richard D. Geoffroy was not the real
party in interest, that Claimant Brown
was an independent contractor, that
Claimant Brown had filed the wage
claim for the purposes of harassing
Respondents, and that any monies
owed Claimant Brown had been previ-
ously paid.

8) On January 31, 1996, at the
Agency's request, the Hearings Unit
issued a Notice of Hearing to the Re-
spondents, the Agency, and the Claim-
ants indicating the time and place of
the hearing. Together with the Notice
of Hearing, the Forum sent a docu-
ment entifed "Notice of Contested
Case Rights and Procedures” contain-
ing the information required by ORS
183.413, and a copy of the Forum's
contested case hearings rules, OAR
839-50-000 to 839-50-420.

7) On February 20, 1996, the ALJ
issued a discovery order to the partici-
pants directing them each to submit a
summary of the case, including a list of
the witnesses to be called, and the
identification and description of any
physical evidence to be offered into
evidence, together with a copy of any
such document or evidence, according
to the provisions of OAR
839-50-210(1). The summaries were
due by March 11, 1996. The order ad-
vised the participants of the sanctions,
pursuant to OAR 839-50-200¢(8), for
failure to submit the summary.

8} On March 8, 1996, the Agency
case presenter made an oral motion
on behalf of the Agency and Respon-
dents for postponement of the hearing
based on additional time required to
complete discovery. The motion was
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granted and the hearing was reset to
convene on March 28, 1898. The due
date for case summaries was revised
to March 19, 1996.

9) The Agency and Respondents
each submitted a timely case
summary.

10) On March 20, 1996, Respon-
dents submitted an addendum to their
case summary and moved that the
hearing be reset for hearing before an
ALJ who was not located in the same
office as the Agency Case Presenter,
citing perceived inappropriate commu-
nications between the Case Presenter
and ALJ by Respondents' counsel as
the basis for the motion.

11) On March 21, 1996, the ALJ
denied Respondents' motion to reset
the hearing before a different ALJ on
the basis that the perceptions of Re-
spondents’ counsel were mistaken.

12) At the commencement of the
hearing, Respondents’ counsel stated
he had received the Notice of Con-
tested Case Rights and Procedures
and had no questions about it.

13) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ explained the issues involved
in the hearing, the matters to be
proved or disproved, and the proce-
dures goveming the conduct of the
hearing.

14) At the conclusion of the hear-
ing, the ALJ requested that Respon-
dents and the Agency submit closing
arguments in writing by April 29, 1996.
Written closing arguments were timely
submitted by both parties.

15) During the hearing, the ALJ
made rulings on certain motions of the
participants which are set out in the

next section of this Order. These rul-
ings are hereby confirmed.

16) On May 10, 1896, Respondent
GEl filed a pefition for reorganization
under Chapter 11 of the Bankruptcy
Code, staying the issuance of an Or-
der against Respondent GEL.

17) On June 28, 1996, the ALJ is-
sued a Proposed Order in this matter.
Included in the Proposed Order was
an Exceptions Notice that allowed ten
(10) days for filing exceptions. The
Hearings Unit received no exceptions.

RULINGS ON MOTIONS AND
OBJECTIONS
Agency Objection to Certain
Evidence

At the outset of the hearing, the
Agency objected to the presentation of
any evidence by Respondents purport-
ing to show that any parly other than
Respondents owned Babe's Cabaret
("Babe's”) during the period encom-
passed by the Claimants' wage claims,
claiming prejudice based on inability to
prepare due to lack of prior notice of
this affirmative defense. Respondents'
counsel confirmed that Respondents
intended to present evidence tending
to show that Kim Bumett, Rick Geof-
froy, or Jim Hansen were owners and
real parties in interest, based on a law-
suit filed three months earlier against
Respondent Geoffroy in which Hansen
asserted ownership of Babe's based
on an assignment from Bumett and
Geoffroy. Respondents’ counsel con-
firmed that he had been aware of this
lawsuit for three months, but had not
brought it to the Agency's attention
prior to the moming of the hearing.
The ALJ ruled that Respondents would
not be allowed to present any evidence
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showing that anyone besides Respon-
dents were owners of Babe's during
the period encompassed by the Claim-
ants' wage claims, citing prejudice to
the Agency and Respondents' failure
to raise this affirmative defense issue
in their answers or case summary.

Agency Objection to Respondents’
Proffered Memorandum of Law .

At the outset of the hearing, Re-
spondent offered the Forum a Memo-
randum of Law conceming the legal
definitions of "employee" and "inde-
pendent contractor”. The Agency ob-
jected fo their submission, The ALJ
postponed ruling on the matter until the
close of the hearing. At the close of
the hearing, the ALJ ruled that the
Memorandum would not be accepted.
Subsequently, the Memorandum was
submitted and accepted by the Forum
as part of Respondents’ Closing
Argument.

Agency Mofion to Amend

At the conclusion of the Agency's
case, the Agency moved to amend the
Order of Determination related to
Claimant Comelius to lower the
amount of wages claimed due and ow-
ing to $5900. The motion was
granted.

FINDINGS OF FACT ~ THE MERITS

1) Respondent Geoffroy opened
Babe's Cabaret as a nude dancing bar
in Eugene, Oregon, in February 1994
and operated Babe's as a sole proprie-
torship, with himself as the sole owner,
through June 6, 1995. On June 7,
1995, Geoffroy Enterprises, Inc. (GE,
an Oregon corporation, assumed own-
ership of Babe's. Respondent Geof-
froy was GEl's corporate president,

sole shareholder, and the manager of
Babe's.

2) Respondent Geoffroy em-
ployed Kim Bumett, his daughter-in-
law, as manager of Babe's from the
time Babe's opened unti! the end of
November 1994, During that time,
Geoffroy lived in Arizona and infre-
quently came to Eugene.

3) Claimants Comelius and Brown
had both worked as nude dancers at
Jiggles and the Great Alaska Bush
Company, other nude dancing estab-
lishments in Eugene owned by Jim
Hansen, immediately prior to working
at Babe's Cabaret.

4} Prior to Babe's opening, Bumett
solicited Claimants and a number of
other nude dancers who had worked
at Hansen's establishments to work at
Babe's, promising some dancers
wages and other normal employee
benefits, such as workers' compensa-
tion coverage, at the time of hire and
promising others wages in the future
for their work at Babe's. Claimants
had not received wages at Hansen's
establishments and the issue of
whether or not they were entitied to re-
ceive wages for their work at Hansen's
establishments was being litigated at
that time.

5) At Burnetf's reguest both
Claimants filed out employment appli-
cations, W-4 forms, and INS Employ-
ment Eligibility Forms before starting
work at Babe's.

6) Claimant Comelius danced at
Babe's from February 19, 1994,
through July 18, 1995. She regularly
worked Tuesday through Friday
nights, six hours each night. She
danced under the stage name
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"Melody". She also worked as a cock-
tail waitress for a brief period of time in
January 1995, which was reflected on
Babe's payroli records.

7) Claimant Brown danced at
Babe's from February 19, 1894,
through April 7, 1985. She regularly
worked Friday and Saturday nights, six
hours each night. She danced under
the stage name "Jenny".

8) Neither Claimant maintained a
contemporaneous record of the spe-
cific hours and dates they worked at
Respondents.

9) Respondents did not maintain a
record of the specific hours and dates
Claimants or any other dancers
worked for Respondents.

40) Alan Nott, Respondents' princi-
pal disk jockey, maintained a notebook
from May 3, 1994, through June 21,
1995, in which he accurately wrote
down what time dancers were sched-
uled to start work each night, the order
in which they appeared in the nightly
dance rotation, and the songs to which
they danced. Nott regularly worked
Tuesday through Friday, from 6 p.m.
until closing, which varied from 2 am.
until 2:30a.m.

11) Approximately two dozen
dancers worked at Babe's at any given
fime while Claimants worked there.
Other than the wage claimants and
Rebecca Lynn Driessen, who had
worked for Respondents since Febru-
ary 1994, there was no specific testi-
mony presented showing how long
other dancers had worked for
Respondents.

12) Respondents' policy through-
out Claimants' work at Babe's was that
dancers were prohibited from dancing

at any of Jim Hansen's establishments
if they wanted to continue working at
Babe's. However, on rare occasions
dancers danced at other nude dancing
establishments for brief periods of time.

13) Respondent had several pri-
mary set shifts for which dancers were
scheduled to worke 11:30 am to 6
p.m., 4 pm. to 1012 pm, 6 pm. to
midnigh/2 a.m., and 8 pm.to 2 am.

14) Dancers, including Claimants,
requested the days and shifis they
wanted to work by writing down their
shift requests on a piece of paper and
placing it in an envelope provided by
management prior fo the next week's
schedule being posted.

15) Dancers, including Claimants,
were generally given the shifts they re-
quested, but sometimes management
would ask dancers to work unpopular
shifts i not enough dancers had
signed up for those shifts.

16) Dancers, inciuding Claimants,
were expected to perform several
kinds of dances while working at
Babe's: (a) Individual "stage" dances,
which consisted of 8 to 10 minutes of
dancing to itwo different songs on
stage while in a set rotation with all
other dancers working at the time; (b)
"Table" dances, which were dances
perfomed by individual dancers at a
customer's table, at the customer's re-
quest, and (c) "Party" dances, where
all dancers were required to perform
simultaneously for the benefit of one or
more customers, typically for a bache-
lor or birthday party.

17) Dancers, including Claimants,
received tips from customers for
"stage" dances and table dances, but
were required to perform “party”




*"dances for free. There was a mini-
mumn tip of $5 for a topless and $10 for
a nude "table” dance that was set by
management, although the dancers
could receive a larger tip for "table”
dances. Babe's received $15 to $25
for "party” dances, of which the danc-
ers received nothing.

18) Dancers, including Claimants,
received greater tips from "table”
dances than “stage" dances. How-
ever, if a dancer's tumn in the rotation
for "stage” dances came up while the
dancer was doing a "table" dance, the
dancer had to abandon the "table"
dance and perform her "stage” dance.

19) The 8 to 10 minutes each
dancer danced on stage in rotation
was a period of ime that was set by
management, over which dancers had
no contral.

20) Dancers provided their own
costumes, but were asked by manage-
ment to change costumes during
shifts.

21} Dancers, including Claimants,
generally chose the songs to which
they danced. These songs were
played from CD's (compact disks) that
either belonged to Babe's or the indi-
vidual dancer. However, management
reserved the right to censor songs, and
in fact prohibited some songs from be-
ing played based on their style and
content.

22) There were three stages at
Babe's upon which nude dancing was
performed. Dancers, including Claim-
ants, had no control over the number
of stages that were open at any given
time.

23)Although Babe's served alcohol
and food and had pool tables,
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television, and darts, nude dancing
was the primary form of entertainment
Babe's could not have remained in
business without nude dancing.

24) Dancers did not need any spe-
cialized training or prior experience to
work as nude dancers at Babe's.

25) Dancers, including Claimants,
had no money invested in Babe's and
no opportunity for profit or loss.

26) Claimants did not believe they
could hire anyone to perform, or help
perform, their work at Babe's.

27) Respondents provided the
stages, tables, lights, and stereo that
the dancers, including Claimants, used
in their performances, as well as the
buiding in which the dances were
performed.

28) Respondents advertised nude
dancing in local periodicals. The
Claimants never advertised them-
selves as nude dancers while they
worked at Babe's. However, Claim-
ants were never told they couldn't ad-
vertise themselves.

29) Dancers, including Claimant
Cornelius, sometimes left Babe's be-
tween stage rofations. Sometimes
they were wamed about leaving
Babe's too much.

30) Dancers, including Claimants,
could leave work before their sched-
uled shift ended, but were expected to
get permission first from Respondents'
doorman, bartender, or manager.

31) Dancers, including Claimants,
were expected fo "ip out' the bar-
tender, doorman, and disk jockey by
giving them approximately 10 percent
of their tips. Bumett told Claimant
Comelius there would be repercus-
sions, including not being allowed to

leave early, or retaliation from the bar-
tender, doorman, or disk jockey if she
didn't "tip out”.

32) Dancers, including Claimants,
regularly "tipped out' the bartender,
doorman, and disk jockey.

33) While Claimants worked at

‘Babe's, management held periodic

"staff’ meetings that the bar staff, disk
jockey, doorman, and dancers were
required fo attend.

34) Respondents also brought in
"faature” nude dancers. Respondents
confracted with these dancers fo per-
form a specific number of days and
hours and advertised their appear-
ance. These dancers would perform
longer stage sets and were allowed
greater latitude in their physical contact
with customers than Claimants and
Respondents' other regulary sched-
uled dancers.

35) Every February, a loggers' con-
vention (Loggers)} is held in Eugene for
several days. Loggers was the most
jucrative time of year for dancers at
Babe's in 1994 and 1985. Claimants
did not attend a "staff' meeting held
just before Loggers in February 1995.
As a result, they were barred by man-
agement from dancing at Babe's dur-
ing the Loggers. By arrangement of
Babe's management, both claimants
danced at the Silver Dollar Saloon in
Eugene during Loggers.

36) "Staff' meetings were con-
ducted by management, who dis-
cussed OLCC regulations and "house
rules"” that applied to dancers and other
persons employed by Respondents.

37) Nott kept notes of "staff’ meet-
ings held on July 18, 1994, October
10, 1994, February 8, 1995, and
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February 12, 1985. During the meet-
ings, Nott wrote down "what was es-
sentially said" in the same notebook in
which he wrote down the time dancers
were scheduled to start work each
night, the order in which they appeared
in that nights dance rotation, and the
songs to which they danced.

38) Kim Bumett presided over the
July 18, 1884, and October 10, 1994,
"staff' meetings. Respondent Geoffroy
was living in Arizona at the time and
not actively managing Babe's and did
not participate in these meetings. On
December 1, 1984, Respondent Geof-
froy began actively managing Babe's
and actively managed Babe's through-
out the remainder of Claimants' work at
Babe's. Respondent Geoffroy was
present at the February 8 and 12,
1995, meetings.

39) Some of the "house rules" ap-
plicable to dancers that were dis-
cussed at the July 18, 1994, “staff’
meeting were as follows:

"(6} Trips' [by dancers] to store are

to be cut back to one trip/night.

"(7) You ask for the shifts, you

must work them, or you will be
fined.

“(8) Do not go to the store in your
costumes. You must wear street
clothes.

"(14) Boyfriends are allowed in
only to drop you off and pick you
up.

"(31) Table dance prices. $10.00
minimum. D.J.s are fo announce
this.

"(34) Dancers wanting to go home
when there are no costomers {sic).
Summertime is slow. Work with
it"
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40) Some of the house rules appli-
cable to dancers that were discussed
at the October 10, 1994, "staff' meet-
ing were as follows:

"(86) 'Going to the store’' — Dancers
abusing the privelege [sic].

"(6) Clothing cn floor — one outfit
per night? Change your costumes
more often.

"(7) Day gils — no more table
dances in far comer until doorman
shows up."

41) Some of the house rules and
statements applicable to dancers that
were discussed at the February 8,
1995, "staff" meeting were as follows:

(8} Kim is in charge of the danc-
ers, and they are now employees.”

41) Some of the house rules and
statements applicable to dancers that
were discussed at the February 12,
1995, “staff* meeting were as follows:

"— DPancers - tip our doormen, via
Dick. They cover your asses.

n

— No stage dances during
Loggers.

" — No V.1.P. from bookings during
Loggers.

"— Do not go outside alone. A
doorman will walk you out.

"— Boy Friends [sic] are allowed in
the building only 30 min. after he
drops you off, or 30 min. before he
picks you up.

“ — Notes w/Dick’

" —House Rules

(1} Phone in if you will be late, or

absent, 1/2 hr. before your sched-
uled shift. If you don't call. st

time waming, second time
supensions [sic}, 3rd time fired.

"(5) If a customer grabs you, use
discretion about hitting him.

"(11} See previous note about
boyfriends.

"(14) Dancers will be paid from
the time you are ready to dance
until the time you finish your last
set?”

42) Claimant Comelius worked
1,242 hours at Babe's. This number of
hours was arrived at by calculating the
total number of hours she would have
worked at her regular schedule (see
Finding 6), and subfracting those days
she could recall being absent, plus any
additional Tuesdays, Wednesdays,
Thursdays, or Fridays in which her
name had not been written down in
Nott's notebooks.

43} 84 of the hours worked by
Claimant Comelius were worked after
June 6, 1995.

44) Claimant Comelius eamed a
fotal of $5,899.50 while working at
Babe's. This sum was arrived at by
muiltiplying 1,242 hours worked by
$4.75 per hour. $5,500.50 of this sum
was earned between February 19,
1894, and June 6, 1895,

45) Claimant Brown worked 708
hours at Babe's. This number of hours
was arrived at by calculating the total
number of hours Brown would have
worked at her regular schedule (see
Finding 7), and subfracting those days
Brown could recall being absent, plus
any ,additional Fridays and Saturdays
wiiich Nott had worked and not written
down her name in his notebooks,

"Dick" is Respondent Geoffroy.
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46) Claimant Brown eamed a fotal
of $3,363 while working at Babe's.
This sum was arrived at by multiplying
708 hours worked by $4.75 per hour.

47) At times material, the minimum
wage in Oregon was $4.75. per hour,
pursuant fo ORS 653.025(3).

48) Claimant Comelius's last day of
work at Babe's was on July 18, 1995,
Respondent Geoffroy told her she
would not be scheduled for work again
after she sent a written demand to him
for her wages on July 19, 19985

49) Ciaimant Brown quit work at
Babe's on April 7, 1995, without prior
notice.

50) Claimants were not paid any
wages for their work as nude dancers
at Babe's.

51} Civil penally wages were com-
puted, in accordance with Agency pol-
icy, as follows: 6 hours (average
number of hours worked each day) x
$4.75 = $28.50 (average daily rate of
pay) multiplied by 30 days = $8557
This figure is set forth in the Order of
Determination.

52) Respondents did not allege in
their answers an affimative defense of
financial inability to pay the wages due
at the time they accrued; nor did they
provide any such evidence for the
record.

53) The testimony of Claimant
Comelius was found tc be generally
credible, except that the Agency's
summary of her hours worked, based
primarily on Notf's records, showed
she missed considerably more work
than she testified to. The remainder of

her testimony was found to be
credible.

54) The testimony of Claimant
Brown was found to be credible. She
had the facts readily at her command
and her statements were stpported by
documentary records. There is no rea-
son to determine the testimony of the
Claimant Brown to be anything except
reliable and credible.

55) The testimony of Alan Noft was
found to be credible. He had the facis
readily at his command, and his state-
ments were supported by his contem-
peranecus, handwtitten, uncontrovert-
ed notes. There is no reason to deter-
mine the testimony of Nott to be any-
thing except refiable and credible.

56) The testimony of Eduardo Si-
fuentez was found to be credible. He
had the facts readily at his command,
his computations were accurate, and
he was readily able to explain the basis
of his computations. There is no rea-
sen to determine the testimony of Si-
fuentez to be anything except reliable
and credible.

57) The tesfimony of Rebecca
Driessen was not entirely credible. At
the time of her testimony, she was still
working at Babe's. Her testimony was
inconsistent on important points, and
she tended fo shade her testimony to
favor Respondents. Her testimony
was sometimes contradicted by the
testimony of other witnesses, including
Turmey and Geoffroy. For example,
she tesfified that attendance at "staff’
meetings was not mandatory, a state-
ment that was confradicted by every
other witness, including herself when

2 Both Claimants worked six hours per day and are entitled to the same

civil penalty wages.
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she subsequently testified that some-
times signs announcing the meetings
were enfited "Mandatory Meeting."
She festified that she had gone out for
drinks with Claimant Comelius, usually
“more than 15 minutes", then later tes-
tified that she couldn't specifically recall
how long Comelius left Babe's for dur-
ing her shift. Her memory, particutarly
with regard fo "house rules”, was se-
lective. Finally, her demeanor was
suspect, in that she became progres-
sively more uncomfortable as she was
asked specific questions. Accordingly,
the Forum has disbelieved all of her
testimony except that which was cor-
roborated by other credible evidence
or was uncontested.

58) The testimony of George Tur-
ney 1ll was generally credible, with one
significant exception. He testified that
attendance at "staff’ meetings was
mandatory, but that there were no con-
sequences for failure to show up.
Based on his position at Babe's, he
had to have been aware that both
Wage Claimants were barred from
working at Babe's during the lucrative
1995 loggers convention based solely
on their failure to attend a “staff’
meeting.

59) The testimony of Richard D.
Geoffroy was inconsistent on important
points, contradicted other credible testi-
mony, and on one critical point (trans-
fer of assets) was simply unbelievable.
For example, he testified that he never
referred to dancers as “employees"
and did not recall being at a "staff’
meeting where that was announced.
Yet Nott's notes from the February 8,
1995, "staff* meeting which Geoffroy
attended, indicates dancers were told
they "are now employees". He testified

that a "set number of dancers” could
sign up for a shift, then fater denied
having made that statement. He de-
nied conducting a "staff’ meeting on
February 12, 1995, where dancers
were told the consequences of being
touched, for not showing up for work,
and where other house rules were reit-
erated. However, Notf's notes and tes-
timony reveal that Geoffroy in fact
made these statements. Finally, Geof-
froy's assertion that all of his ownership
interest in Babe's was transferred to
Respondent GEI on July 7, 1994, the
date GE! incorperated, is simply unbe-
lievable in light of documents showing
that GEI did not apply for a liquor [i-
cense untit late March 1995, that the
document purporting to transfer all of
Geoffroy's assets to GEl on July 7,
1994, was not executed until July 8,
1995, and that Geoffroy did not trans-
fer the lease rights to the property on
which Babe's was physically located
untl June 7, 1995. Accordingly, the
Forum has disbelieved all of his testi-
mony except that which was comobo-
rated by other credible evidence or
was uncontested.

ULTIMATE FINDINGS OF FACT

1) From February 19, 1994,
through June 6, 1995, Respondent
Geoffroy was a person doing business
as Babe's Cabaret, a nude dancing
bar, in the State of Oregon, and en-
gaged the personal services of one or
mare persons in the operation of that
business.

2) From June”7, 1995, through
July 18, 1985, Respondent GEI was
an Oregon corporation engaged in the
operation of Babe's Cabaret a nude
dancing bar, and engaged the
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personal services of one or more per-
sons in the State of Oregon.

3) During the period of the wage
claim, Claimant Comnelius was not an
independent contractor. Respondents
exercised significant control over her
work. Her investment in the business
was minor, consisting primarily of her
costumes. Her opportunity for profit
and loss was determined to a signifi-
cant degree by Respondenis. The
performance of her job required little
skill. She was retained for an indefinite
period and worked for 16 months be-
fore her termination. As a matter of
economic reality, she was dependent
upon Respondents.

4) Between February 19, 1994,
and June 6, 1995, Respondent Geof-
froy suffered or permitted Claimant
Corneliis to render personal services
to him wholly in this state.

5) Between June 7, 1995, and
July 18, 1995, Respondent GEl suf-
fered or permitted Claimant Cornelius
to render personal services to it wholly
in this state.

6) During the period of the wage
claim, Claimant Brown was not an in-
dependent contractor. Respondents
exercised significant control over her
work. Her investment in the business
was minor, consisting primarily of her
costumes. Her opportunity for profit
and loss was determined to a signifi-
cant degree by Respondents. The per-
formance of her job required little skill.
She was retained for an indefinite pe-
riod and worked for 14 months before
her termination, As a matter of eco-
nomic reality, she was dependent
upon Respondents.

7) Between February 19, 1994,
and April 7, 1995, Respondent Geof-
froy suffered or permitted Claimant
Brown to render personal services fo
him wholly in this state.

8) The state minimum wage dur-
ing 1994-1995 was $4.75 per hour.

9) During the period February 19,
1894, to June 6, 1995 Claimant
Comelius eamed $5,500.50. Respon-
dent Geoffroy owes Claimant
Cornelius $5,500.50 in eamed and un-
paid compensation.

10) During the period . June 7,
1995, to July 18, 1995, Claimant
Comelius eamed $399. Respondent
GEIl owes Claimant Cornelius $399 in
eamed and unpaid compensation.

41} During the period February 19,
1994, and Aprl 7, 1895, Claimant
Brown eamed $3,363. Respondent
Geoffroy owes Claimant Comelius
$3,363 in eamed and. unpaid
compensation.

12) Claimant Comelius ceased her
employment with Respondent Geof-
froy on June 6, 1995.

13) Claimant Comelius was dis-
charged from her employment with
Respondent GEI on or about July 21,
1995.

14) Claimant Brown quit her em-
ployment with Respondent Geoffroy
on April 7, 1985,

15) Respondent Geoffroy wilifully
faled to pay Claimant Comelius
$5,500.50 in eamed, due, and payable
wages after she ceased employment
with Respondent Geoffroy on June 6,
1995, and more than 30 days have
elapsed from the due date of those
wages.
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i6) Respondent GEI wilifully failed
to pay Claimant Comelius $399 in
eamed, due, and payable wages im-
mediately when she was discharged,
and more than 30 days have elapsed
from the due date of those wages.

17} Respondent Geoffroy willfully
failed fo pay Claimant Brown $3,363 in
eamed, due, and payable wages
within five days, excluding Saturdays,
Sundays and holidays, after she qui,
and more than 30 days have elapsed
from the due date of those wages.

18) Both Claimants had an aver-
age daily rate for the wage claim pe-

riod of employment of $28.50. (6 -

hours per day x $4.75/hr. = $28.50.)
Civil penalty wages, computed pursu-
ant to ORS 652.150 and agency pol-
icy, equal $855 (Claimants' average
daily rate, $28.50, continuing for 30
days).

18} Respondents did not allege in
their answers an affimmative defense of
financial inahility to pay the wages due
at the time they accrued. Respon-
dents did not provide any such evi-
dence for the record at the hearing.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondents herein. ORS 652.310to
652.405.

2) Before the start of the contested
case hearing, the Forum informed Re-
spondents of their rights as required by
ORS 183.413(2). The ALJ complied
with ORS 183.415(7) by explaining the
information described therein to the
participants at the start of the hearing.

3) ORS 653.010 provides in part:

"(3) 'Employ’ includes to suffer
or permit to work * * *,

"(4) 'Employer' means any
person who employs another
pemo“ *n *'"

4) ORS 652.310 provides in part:

"(1) 'Employer means any
person who in this state, directly or
through an agent, engages per-
sonal services of one or more em-
ployees™***,

"2) 'Employee’ means any in-
dividual who otherwise than as a
copartner of the employer or as an
independent contractor renders
personal services wholly or partly
in this state to an employer who
pays or agrees to pay such individ-
ual at a fixed rate, based on the
time spent in the performance of
such services or on the number of
operations accomplished, or quan-
tity produced or handled.”

During all times material herein, Re-
spondents were employers and Claim-
ants were employees subject to the
provisions of ORS 652.110 to 652,200
and 652.310 to 652.405.

4) ORS 653.025 requires that:

"[Flor each hour of work time that
the employee is gainfuly em-
ployed, no employer shall employ
or agree to employ any employee
at wages computed at a rate lower
than:

Wk % % & &

"(3) For calendar years after
December 31, 1990, $4.75."
Respondents failed to pay Claimants
the minimum wage rate of $4.75 for
each hour of work time.

5) ORS 652.140(1) provides:
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"Whenever an empioyer dis-
charges an employee, or where
such employment is terminated by
mutual agreement, all wages
earned and unpaid at the time of
such discharge shall become due
and payable immediately.”

Respondent Gecoffroy viclated ORS
652.140(1) by failing to pay Claimant
Cornelius all wages eamed and unpaid
immediately upon her cessation of em-
ployment with him on June 6, 1995,
Respondent GE! violated ORS
652.140(1) by failing to pay Claimant
Comelius all wages eamed and unpaid
immediately upon Claimant Comelius's
discharge.

6) ORS 652.140(2) provides:

"When an employee who does not
have a confract for a definite pe-
riod quits employment, all wages
eamed and unpaid at the time of
quitting become due and payable
immediately if the employee has
given to the employer not less than
48 hours' notice, excluding Satur-
days, Sundays and holidays, of in-
fention to quit employment. If
notice is not given to the employer,
the wages shall be due and pay-
able within five days, excluding
Saturdays, Sundays and holidays,
after the employee has quit, or at
the next regularly scheduled pay-
day after the employee has quif,
whichever event first occurs.”

Respondent Geoffroy violated ORS
652.140(2) by failing to pay Claimant
Brown all wages eamed and unpaid
within five days, excluding Saturdays,
Sundays and holidays, after Claimant
quit employment without notice.

7) ORS 652.150 provides:

"If an employer willfully fails to pay
any wages or compensation of
any employee whose employment
ceases, as provided in ORS
652.140 and 652.145, then, as a
penalty for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same rate
until paid or until action therefor is
commenced; provided, that in no
case shall stich wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued.”

Respondent Geoffroy is liable for a civil
penally under ORS 652.150 for willfully
failing to pay all wages or compensa-
tion to Claimant Brown as provided in
ORS 652.140. Respondents Geoffroy
and GE! are jointly liable for the civil
penaity sought by the Agency for
willfully failing to pay all wages or com-
pensation to Claimant Cornelius when
due as provided in ORS 652.140.2

8 The Order of Determination in Claimant Comelius's case named both
Respondents as an "Employer" and sought penalty wages in the total amount
of $855. The Forum notes that each Respondent, as a separate employer, is
technically liable for a separate $855 in penalty wages, inasmuch as the com-
putation of penalty wages is tied to the date that a Ciaimant ceases working for
an individual employer. Claimant Cornelius ceased working for Respondent
Geoffroy on June 6, 1995, by virtue of the transfer of ownership of Babe's and
has not been paid by Respondent Geoffroy, then ceased working for Respon-
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8) Under the faclts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondents to pay Claimants
their eamed, unpaid, due, and payable
wages and the civil penalty wages,
plus interest on both sums until paid.
ORS 652.332.

OPINION
Claimants Worked As Employees

Respondents contend that Claim-
ants were not employees, but inde-
pendent confracfors. The Agency
takes the opposite position.

In the past, this Forum has relied
on Oregon case law’ that focuses on
the employer's retained right (empha-
sis added} to control the details and
manner of performance of the claim-
ant's work to determine whether wage
claimants were employees or inde-
pendent contractors.” Three primary
questions have been asked to deter-
mine the employer's retained right of
control?  Those questions, and their
applicability to this case, are outlined
below.

(1) Did the Employer have the right to

detail how laimants would per-
form their work, or did the Claimants
use their own methods, with the Em-
ployer having ne control except as {o

the ultimate resulé?

-Respondents determined the rota-
tion of dancers on stage, the length of
time each dancer could dance, the
number of stages that were open, and
retained the right to censor the
dancer's choice of songs. Respon-
dents set the minimum fee for "table”
dances and required dancers fo inter-
rupt the more lucrative table dances if
their turn in the stage rotation came up
while they were table dancing. Re-
spondents required all dancers to per-
form "parly” dances for free. Dancers
decided which costumes they would
wear, but were told o wear more than
one costume per shift. Respondents
retained the right to regulate how often
dancers could leave the premises.
The cnly part of the job Claimants and
other dancers retained absolute control
over was the content of their choice of
costumes and content of their dances,
suibject to OLCC and vice regulations.

(2)_Could the Claimants employ work-
ers to perform, or help perform, the
Claimant's work for the Employer?

No evidence was presented to
show that Claimants or other dancers
ever employed anyone either to

dent GEI six weeks later and has not been paid.

4 Bowser v. State Industrial Accident Commission, 182 Or 42 (1947); Buits
v. State Industrial Accident Commission, 193 Or 417 (1951); Oremus v. Oregon
Publishing Company, ef al, 11 Or App 444 (1972). Herlff Johes Co. v. Tax
Commission, 247 Or 404 (1967). Bowser, Bults, and Oremus interpreted stat-
utes dealing with workers' compensation issues. Herff Jones interpreted taxa-

tion law.
8 In the Matter of All Season Insulation Company, Inc., 2 BOLI 264 (1982).
® Id. at 278.

perform or help perform their work.
However, due to the personal nature of
the dancers’ work and the working ar-
rangements at Babe's, it strains the
imagination to determine a capacity in
which they could have employed
someone o perform, or assist in per-
forming their work.

(3)__Who fumished the equipment,
tools and materials the Claimants used

in Wi for th
Employer? :

Claimants fumished their own cos-
tumes and bodies, and occasionally
their own CDs. Respondents fur-
nished the building, the stage, the
lights, the stereo system, most of the
CDs, and the inventory of beverages
and refreshments.

The answers to these questions
establish that Respondents retained
the right to control and direct the details
and manner in which Claimants per-
formed their work to a substantial de-
gree. Under the All Season tests’, the
Forum concludes that Claimants were
employees, not independent contrac-
fors.

In its review of All Season and prior
cases in which the All Season tests
have been applied® the Forum finds
that the tests are inherently impractical
in the wage claim setting. This prob-
fem was first noted in AF Season,
where the forum found it could only
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determine the employer's retained right
to control the detail of how claimant
performed his work by looking “to what
actually occurred between the Claim-
ant and the Empioyer.”® This was be-
cause there was no explicit agreement
as to this right. Likewise, whether or
not the claimant could employ workers
to perform, or help perform, the claim-
ant's work for the employer could only
be inferred from the circumstances, in-
cluding the claimant's subjective belief,
because there was no specific agree-
ment between the claimant and
employer.*

The Forum now abandcns the Aff
Season standard and in its place
adopts the "economic reality” test used
by federal courts for determining em-
ployee -status under the Fair Labor
Standards Act (FLSA). The FLSA test
eliminates the problems cited above in
applying the All Season tests by focus-
ing on what™ actually occurred.
Whereas the tests adopted by the Fo-
rum in All Season involved interpreta-
tions of statutes dealing with workers'
compensation issues' and tax law,"
the FLSA test is specifically tailored to
the resolution of wage claims. In addi-
tion, the relevant definitions of "em-
ployer" and "employ” in ORS chapter
653 were taken from the FLSA™®
While federal case law interpreting fed-
eral statutes and regulations that are
similar to Oregon's laws are not

Id.
8 In the Matter of Martin's Mercantile, 12 BOLI 262 (1994); In the Matfer of
U.8. Telecom Infemational, 13 BOLI 114 (1994).
8 All Season, 2 BOLI at 274.
° Id. at 275.

Herdf Jones, supra at n.4.

Bower, Butts, Oremus, supra at n.4.

1 Northwest Advancement v. Bureau of Labor, 96 Or App 133, 136 (1989),

rev den 308 Or 315 (1989).
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binding on the Forum, they are instruc-
tive and may be adopted as precedent
in Oregon cases."

Federal courts have adopted an
expansive interpretation of the defini-
tion of "employer” under the FLSA in
order to effectuate "its broad remedial
purposes.”® In Circle C Investments,
Inc., 998 F2d 324 (5th Cir 1993), a
case similar to this one, the court used
the "economic reality” test to determine
that nude dancers were employees
under the FLSA. The focal point of the
test was "whether the alleged em-
ployee, as a matter of economic reality,
is economically dependent upon the
business fo which she renders her
services"."® The court considered five
factors to gauge the degree of the
worker's economic dependency, with
no single factor being determinative.
Those factors were:

"(1) The degree of control exer-

cised by the alleged employer;

"(2) The extent of the relative in-

vestments of the worker and al-

leged employer;

"(3) The degree to which the

worker's opportunity for profit and

loss is determined by the alleged
employer,

"(4) The skill and initiative required

in performing the job;

"(6) The pemanency of the

relationship.""”

This test is both easier to apply and
more directly related to the definitions
of "employer” and "employ” in ORS
chapter 653 than the "retained right to
control" test.  The Forum adopts the
"economic reality” test as articulated in
Circle C Investments, Inc., for use in
this and future wage claim cases to de-
termine whether a claimant is an em-
ployee or independent contractor.

Application of the "economic reality"
test to this case yields the following
results:

1) The dearee of control exercised b
the alleged employer.

Dancers (this ferm hereafter in-
cludes Claimants) were required to at-
tend -employee meetings, with
consequences if they failed to attend.
Dancers were limited in the number of
times they could leave Respondents'
premises during their shifts. Respon-
dents exercised censorship over the
dancers’ choice of songs. Respon-
dents established shifts with specific
hours, from which dancers could
choose which shift to work. Respon-
dents determined the rotation of danc-
ers on stage, the length of time each
dancer could dance, and the number
of stages that were open. Respon-
dents set the minimum fee for "table"
dances and required dancers to inter-
rupt the more lucrative table dances if
their tum in the stage rotation came up
while they were table dancing. Danc-
ers decided which costumes they

" In the Matter of Kenneth Williams, 14 BOLI 16, 25 (1995); In the Malter

of C &V, Inc., 3 BOLI 152, 160 (1982).

18 Hale v. State of Arzona, 987 F2d 1356 (9th Cir 1992), rehearing
granted, on rehearing 993 F2d 1387, cert den 114 SCt 386 (1993); Real v.
Driscolf Strawberry Associates, Inc., 603 F2d 748 (8th Cir 1979).

1 Circle C Investments, Inc., 998 F2d 324, 327 (5th Cir 1993).

7 id.

would wear, but were told to wear
more than one costume per shift. In
contrast, the only parts of the job danc-
ers absolutely controlled were the
types of costume they wore and the
content of their dances, subject to
OLCC and vice regulations. In shot,
Respondents exercised control over
the claimants and other dancers in a
number of significant ways that indi-
cate an employer-employee
relationship.

{2) The extent of the relative invest-
ments of the worker and alleged
employer. '

Dancers fumished their own cos-
tumes and bodies, and occasionally
their own CDs. Respendents fur-
nished the building, the stage, the
lights, the stereo system, and most of
the CDs. Respondents also owned
the liquor license, the inventory of bev-
erages and refreshments, and adver-
tised in the local media. The dancers’
investment was minor relative to Re-
spondents' and indicates employee
status.

(3) The degree to which the worker's
opportunity for profit and loss is deter-
mined by the alleged employer.
Respondents' responsibility for ad-
vertising, location, business hours,
maintenance of facilities, aesthetics,
and inventory of beverages and food
played a significant role in aftracting
customers to the business. Once cus-
tomers amived at Respondents' busi-
ness, a dancer's initiative, hustle, and
costume significantly contributed to the
amount of her tips. The record does
not establish which of these factors
contribute most substantially to a
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dancer's opportunity for profit. How-
ever, dancers could only earn a profit
or suffer a loss {which would presuma-
bly be limited to receipt of insufficient
tips to cover costume expenses) be-
cause Respondents provided them
with facilities in which to dance. This
indicates an economic dependence by
the dancers on Respondents.

(4) The skill and initiative required in
performing the job.

Dancers reguired no specialized
training or prior experience to perform
their duties. Their initiative was limited
to decisions involving costumes, dance
routines, and the development of and
maintenance of a rappoert with custom-
ers. These facts indicate employee
status.

(5) The
relationship.

Claimant Brown had worked at
Babe's for 14 months and Claimant
Comelius for 16 months when they
stopped working at Babe's. Rebecca
Driessen had worked at Babe's for 26
months as of the date of the hearing.
These lengths of tenure are indicative
of empioyee status.

After analyzing these factors, the
Forum concludes that here, as in
Circle C-investments, Inc., "the eco-
nomic reality is that the dancers are
not in business for themselves but are
dependent upen finding employment in
the business of others"® Conse-
quently, the dancers must be consid-

permanency of the

ered fo be employees, not
independent contractors.
Hours Worked

ORS B653.045 requires an em-
ployer to maintain payrolt records.

® Id. at 329,
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Where the Forum concludes that a
claimant was employed and was im-
properly compensated, it becomes the
burden of the Respondent to produce
all appropriate records fo prove the
precise amounts involved.® Where
the employer produces no records, the
Commissioner may rely on the evi-
dence produced by the Agency "o
show the amount and extent of [claim-
ant's] work as a matter of just and rea-
sonable inference,” and "may then
award damages to the employee, even
though the result be only approxi-
mate.'” Based on these rulings, the
Forum may rely on the evidence pro-
duced by the Agency regarding the
number of hours worked and rate of
pay for Claimant.

Here, neither Respondents nor the
Claimants maintained any contempo-
raneous record of hours or dates
worked by the Claimants. At the
Agency's direction, Claimants recre-
ated a record of hours worked based
on their regular work schedule. When
Respondents produced notebooks
kept by their disk jockey reflecting most
of the days that Claimants were pre-
sent or absent, the Agency and Claim-
ants conceded that it was an accurate
record and modified the wage claims
accordingly. There was no evidence
presented of any specific dates that ei-
ther Claimant was absent except those
dates testified to by Claimants or those
shown in Nolf's notebooks. Conse-
quently, the Forum accepts those
dates contained in Exhibits A-34 and
A-39 as the dates actually worked by

Claimants. As for the hours worked on
each of those dates, Respondents pre-
sented no evidence to contest Claim-
ant Brown's claim for hours worked,
but presented testimony that Claimant
Comelius worked fewer hours than
those claimed because she took long
breaks and sometimes left eary.
Claimant Comelius herself acknowi-
edged that she left Babe's during shift
and left work early on occasion. How-
ever, the forum has no way of deter-
mining which days she Ileft
Respondents' premises during her
shift, how long she left for, when she
left early, and at what time she Ieft
The burden is on Respondents to pro-
vide this evidence, and it has not been
provided due to their fallure fo maintain
records or produce persuasive "evi-
dence to negative the reasonableness
of the inference to be drawn from the
employee's evidence.”  Therefore,
the forum accepts those hours con-
tained in Exhibits A-34 and A-33 as the
hours actually worked by Claimants.

Wages Due

ORS 653.025 prohibits employers
from paying thelr workers at a rate less
than $4.75 for each hour of work time.
ORS 653.055(1) provides that "[alny
employer who pays an employee less
than the [minimum wage] is liable fo
the employee affected: (a) For the full
amount of the wages, less any amount
actually paid to the employee by the
employer ***" |n this case, itis undis-
puted that Respondents paid Claim-
ants nothing. Therefore, Respondents
owe Claimants Comelius and Brown

18 Anderson v. Mt. Clemens Pottery Co., 328 US 680 (1946); In the Matter
of Dan’s Ukiah Service, 8 BOLI 96, 106 {1989).

x Anderson v. Mt. Clemens Pottery Co., 328 US at 687-88.

u Id.

unpaid wages in the respective
amounts of $5899.50 and $3,363,
plus penalty wages.

Penalty Wages

Awarding penalty wages tums on
the issue of wilfulness. Willfulness
does not imply or require blame, mal-
jce, wrong, perversion, or moral delin-
quency, but only requires that that
which is done or omitted is intentionally
done with knowledge of what is being
done and that the actor or omittor be a
free agent® Respondents, as em-
ployers, had a duly to know the
amount of wages due fo their em-
ployee® Here, evidence established
that Respondent Geoffroy or his agent
knew he was not paying Claimants
wages for their work and intentionally
failed to pay any wages. Likewise, Re-
spondent GEI, through its agent Rich-
ard D. Geoffroy, had knowledge that
Claimants were not being paid wages
for their work and intentionally failed to
pay any wages. Evidence showed that
Richard D. Geoffroy, as a Respondent
and as an agent for Respondent GEI,
acted voluntarily, and was a free agent.
Respondents must be deemed fo have
acted willfully under this test, and thus
are liable for penalty wages under
ORS 652.150.

The only way an employer who has
willfully failed to pay termination wages
when due can avoid liability for penalty
wages is to plead and prove the af-
firmative defense that the employer
was financially unable to pay the
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employee the wages when due. ltisa
respondent's burden to show the re-
spondent's financial inability to pay a
claimant's wages.* Here, Respon-
dents failed to either plead the defense
in their answers or present evidence in
support of that defense at the hearing.
Consequently, Respondent Geoffroy is
lizble for $855 penalty wages to Claim-
ant Brown, and Respondent Geoffroy
and Respondent GEl are jointly liable
for $855 in penalty wages to Claimant
Comelius. '

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of lLabor and
Industries hereby orders RICHARD D.
GEOFFROY fo deliver to the Business
Office of the Bureau of Labor and In-
dustries, 800 NE Oregon Street, Port-
fand, QOregon 972322109, the
following:

1) A certtified check payable to the
Bureau of Labor and Industries IN
TRUST FOR MELODY CORNELIUS
in the amount of $6,355.50, less ap-
propriate lawful deductions, represent-
ing $5,500.50 in gross eamed, unpaid,
due, and payable wages and $855 in
penalty wages; plus

a) Interest at the rate of nine per-
cent per year on the sum of $5,500.50
from July 21, 1895, until paid; plus

b} Interest at the rate of nine per-
cent per year on the sum of $855 from
August 21, 1985, until paid.

2 Sabin v. Willamette Western Corp., 276 Or 1083, 557 P2d 1344 (1976).
A McGinnis v. Keen, 189 Or 445, 221 P2d 907 (1950); In the Matter of

Jack Coke, 3 BOLI 238, 242-43 (1983).

M See ORS 652.150, 183.450(2), and OAR 839-50-260(3). See also In the
Matter of Jorrion Belinsky, 5 BOLI.1, 10 (1985); In the Matter of Mega Market-

ing, 9 BOLI 133, 138 (1990).
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2) A certified check payable to the
Bureau of Labor and Industies IN
TRUST FOR JENNIFER HUSTON
BROWN in the amount of $4,218, less
appropriate lawful deductions, repre-
senting $3,363 in gross eamed, un-
paid, due, and payable wages and
$855 in penalty wages; plus

a) Interest at the rate of nine per-
cent per year on the sum of $3,363
from April 14, 1895, until paid; plus

b) Interest at the rate of nine per-
cent per year on the sum of $855 from
May 14, 1995, until paid,

in the Matter of
SCOTT NELSON

and Summitt Forests, Inc.,
Respondents.

Case Number 06-97

Amended Final Order of the
Commissioner

_ Jack Roberts
Issued December 3, 1996.

SYNOPSIS

Where two farm labor contractors,
an individual and his corporation, un-
derreported their Oregon payroll fo
their workers' compensation insurer
and thereby substantially undemaid
their Oregon workers' compensation
insurance premiums, they failed fo
make sufficient workers' compensation
insurance premium payments when
due. While Respondents’ actions

justified a sanction up to and including
revocation of their license, the Com-
missioner granted Respondents a one
year provisional license on the condi-
tion that they provide the Commis-
sioner with information about their
current workers' compensation insur-
ance coverage and premium pay-
ments and pay the Bureau of Labor
and Industries $45,000 for use in ad-

ministering and improving compliance - ;

with farm labor contractor laws. ORS
6568.445(3); former OAR 839-15-145
{B) and 839-15-520(2), (3)(j).

Pursuant to notice, a hearing was
held on September 5 and 6, 1996, in
Salem, Oregon, before Administrative
Law Judge Douglas A. McKean. The
Bureau of Labor and Industries (the
Agency) was represented by Judith
Bracanovich, an employee of the
Agency. Scott R. Nelson {Respondent
Nelson) and Summitt Forests, Inc.
{Respondent Summit) were repre-
sented by James Mountain, Attorney
at Law. Mr. Neison was present
throughout the hearing on his own be-
half and as Respondent Summitts
representative,

The Administrative Law Judge
(ALJ) received administrative exhibits
X-1 to X-37; Agency exhibits A-1 to
A-15, A-17 to A-23 (pp. 3to 7), A-26
{(pp. 1to B, 10}, and A-27 {o A-33; and
Respondents’ exhibits R-1 fo R-7. The
Agency withdrew exhibits A-16, A-23
(pp. 1 and 2), A-24, A-25 (pp. 7 1o 9),
and A-26.

The Agency called John Hegener,
Audits Manager, SAIF Corporation, as
its witness. Respondents called the
following witnesses (in alphabstical or-
der); Mike Backen, a forester with

CEE
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Boise Cascade Corporation; John
Booten, Ombudsman for Small Busi-
ness, Department of Consumer and
Business Services; Douglas Hunter,
an insurance broker; Scoft R. Nelson,
Respondent; Glen Novak, a forester
with Boise Cascade Comoration;
David Seifers, forestry consultant, and
Daisey Walker, office manager for Re-
spondent Summitt. The record closed
on September 6, 1996.

Having fully considered the entire
record in this matter, |, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Amended Order.

FINDINGS OF FACT -
PROCEDURAL

1} On April 25, 1996, the Agency
issued a "Notice of Proposed Revoca-
tion of Farm Labor Contractor License”
to Respondents. The basis for the pro-
posal was Respondents' alleged failure
to provide workers' compensation in-
surance or to make workers' compen-
sation insurance premium payments
when due. Respondenis filed an an-
swer and requested a hearing.

2) On July 10, 1998, the Hearings
Unit issued to Respondents and the
Agency a "Notice of Hearing." With the
hearing notice, the Hearings Unit sent
Respondents a "Notice of Contested
Case Rights and Procedures” contain-
ing the information required by ORS
183.413, and a complete copy of the
Agency's administrative rules regard-
ing the contested case process — OAR
839-50-000 through 839-50-420. At
the participants' request, the ALJ later
changed the location of the hearing

and, on his own motion, changed the
time for convening the hearing.

3) On July 17, 1996, the Agency
fled a motion to amend its Notice of
Proposed Revocation. Respondents
filed a response, moved to dismiss the
notice, and moved to postpone the
hearing. The Agency responded. Fol-
lowing a conference call, the Adminis-
frative Law Judge granted the motion
to amend the Notice of Proposed
Revocation, granted the motion for
postponement, and denied the motion
to dismiss. As amended, the Notice of
Proposed Revocation alleged that be-
tween March 1991 and Seplember
1992, Respondents failed to make suf-
ficient monthly workers' compensation
insurance premium payments when
due, which demonstrated that Respon-
dents' character, competence, and reli-
ability made them unfit to act as a farm
labor contractor. Respondents filed an
answer to the amended notice.

4) On July 25, 1996, the Agency
filed a motion for partial summary judg-
ment. After an extension of time, Re-
spondents fled a response and a
cross-motion for summary judgment.
The Agency replied and responded to
the cross-motion. Following oral argu-
ment, the ALJ granted the Agency's
motion for partial summary judgment
and denied Respondents' cross-
motion.

5) The ALJ issued a discovery or-
der to the participants directing them
each to submit a summary of the case
according fo the provisions of QAR
839-50-210. The Agency and Re-
spondents each submitted a timely
summary and later supplemented it. In
their summary, Respondents maved to
dismiss the charging document. The
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Agency responded and moved fo dis-
aliow the testimony of Respondents'
expert witness.  Respondents re-
sponded and filed a hearing memoran-
dum. Following oral arguments, the
ALJ denied both motions during the
hearing.

8) At the start of the hearing on
September 5, 1996, Respondents’ at-
tomey said that he had received and
read the Notice of Contested Case
Rights and Procedures and had no
questions about it.

7) Pursuant to ORS 183.415(7),
the ALJ verbally advised the Agency
and Respondents of the issues to be
addressed, the matters to be proved,
and the procedures govemning the con-
duct of the hearing.

8) On September 13, 1996, the
Hearings Unit issued a Proposed Or-
der in this maiter. Respondents filed
timely exceptions. The ALJ denied
Respondents' request for oral argu-
ment, Respondents’ exceptions have
been addressed throughout this final
order.

9) On September 27, 1996, the
Commissicner issued a Final Order.
On September 30, 1996, Respondents
filed a Petition for Judicial Review and
requested an order staying the en-
forcement of the final order pending
resolution of the appeal. Following ne-
gotiations, Respondents and the Com-
missioner entered into a Seftlement
Agreement and the Commissioner
withdrew the final order for reconsid-
eration. On reconsideration, the Com-
missioner issues this Amended Final
Order in which (1) the findings of fact,

conclusions of law, and opinion remain _

unchanged from the original final order,
and (2) the "Order" section has been
amended to reflect the terms of the
Settlement Agreement.

FINDINGS OF FACT - THE MERITS

" 1) From 1983 to 1988, Respon-
dent Nelson, a natural person, did
business as Summiitt Enterprises from
Ashland, Oregon, where he lived. He
was licensed by the Agency with a
special indorsement authorizing him to
act as a farm labor contractor with re-
gard to the forestation or reforestation
of lands. On February 13, 1987, Re-
spondent Nelson voluntarily canceled
the assumed business name of Sum-
mitt Enterprises.

2) On February 13, 1987, Summitt
Enterprises, Inc. (SEl) was incorpo-

. rated in Oregon. Respondent Nelson

was SEl's president and registered
agent. His wife, Paula Nelson, was the
corporate secretary. SEl's principal of-
fice was in Ashland. Respondent Nel-
son and SEl were jointly licensed by
the Agency to act as a farm labor con-
tractor with regard to the forestation or
reforestation of lands.

3) In January 1989, the Agency
wrote Respondent Nelson regarding
SEl's failure to submit any certified
payroll reports conceming SEl's 1988
contracts.

4) During the period October 1,
1988, through September 30, 1989,
SAIF Corporation (SAIF) provided a
workers' compensation insurance pol-
icy to SEl.  During that time, SE! had
contracts in Oregon worth around
$742,000 and reported $92,083" in

* Of this $92,083, only $29,124 represented payroll for workers engaged
in reforestation and related activities. The remaining payroll was for shop em-
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payroll to SAIF. SEl also had contracts
in California worth around $545,000
and reported $593,000 in payrofl fo
California’s state workers' compensa-
tion fund. At all imes material, Califor-
nia's workers' compensation insurance
rates for reforestation workers were
less than Oregon's rates. Respondent
Nelson reported Oregon workers' pay-
roll to the California state compensa-
fion fund rather than to SAIF in order to
pay Califomia's lower workers com-
pensation insurance premiums, SAIF
conducted a final premium audit during
November 1989 to March 1990 for the
policy period October 1, 1988, through
September 30, 1983. In Aprl 1990,
SAIF sent Respondent Nelson a Final
Premium Audit Biling for $262,128.
The additional premiums billed resulted
primarily from adjustments for unre-
ported payroll for Oregon reforestation
workers. In May 1990, SAIF notified
Respondent Nelson that $255,392 had
to be paid by June 13, 1990, or SAIF
would cancel SEl's workers' compen-
sation insurance policy. On June 13,
1990, SAIF canceled the policy. SEI
appealed the final premium audit billing
to the Director of the Department of In-
surance and Finance (DIF). In No-
vember 1990, Respondent Nelson, on
behalf of SEl, entered into an agree-
ment and stipulated order wherein he
agreed that SEI "failed to properly re-
port payroll to SAIF Corporation, and
failed to maintain verifiable payroll re-
cords, all as required by the policy
terms[.]" SEl paid SAIF $279,745, rep-
resenting $255,392 in premium as-
sessments plus interest and a penalty.
The order confirmed SAIF's audit and
dismissed SEl's appeal.

5) In November 1989, Respon-
dent Nelson incorporated a new com-
pany, Summitt  Forests, Inc.
(Respondent Summitt), in Califomia.
Respondent Nelson was the president,
the registered agent, and (with his wife)
the owner of the corporation. Paula
Nelson was the corporate secretary.
From November 1989 to September
30, 1896, Respondent Nelson and Re-
spondent Summitt were jointly licensed
by the Agency with a special indorse-
ment authorizing them to act as a fam
labor confractor with regard to the
forestation or reforestation of lands. At
times material, Respondent Summitt
maintained its office and clerical staff in
the Ashland area, but it had a post of-
fice box in Yreka, Califomia. It's tele-
phone number was Respondent
Nelson's telephone number in Ash-
land. Respondent Summilt used an
Oregon bookkeeper, an Cregon ac-
countant, an Oregon payroll service,
and an Oregon business insurance
agent. It had its vehicles registered in
QOregon and had its bank accounts with
the Ashland branch of United States
National Bank. Unfil October 1992,
Respondent Nelson employed a sec-
retarial service fo pick up Respondent
Summitf's mail from the Yreka post of-
fice box and ship it fo him in Ashland.
Respondent Nelsen's intent was to set
up a Califomia base of operation so
that newly hired employees would be
considered Califoria employees.

6) Between March 1, 1991, and
September 4, 1992, Wausau Insur-
ance Companies (Wausau) provided a
workers' compensation insurance pol-
icy to Respondent Summitt. Monthly
premiums were biled based on

ployees, timber cruisers, and clerical office employees.
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Respondent Nelson's estimates of
Oregon payroll. From those estimates,
between March 1, 1991, and Septem-
ber 1, 1992, Wausau billed and Re-
spondent Summitt paid $57,455 for
the policy. Beginning in June 1992,
Wausau audited Respendent Sum-
milt's records. The payroll records
were not auditable because they were
incomplete, inaccurate, inconsistent,
and incapable of independent verifica-
tion. Following the final premium audit,
Wausau sent Respondent Summitt
two bilings: one for $561,062 in addi-
fional premiums for the policy period
March 1, 1991, to March 1, 1992; and
the other for $287,233 in additional
premiums for the policy period March
1, 1992, to the policy cancellation date
of September 4, 1992. Respondent
Summitt appealed both bilings fo the
Department of Consumer and Busi-
ness Services (DCBS), which was for-
merly DIF. On March 1, 1996, DCBS
issued a final order directing Wausau
to modify the final premium audit billing
consistent with the order (reducing the
premium for certain payments made fo
Barrelt Business Services, to subcon-
tractors, and to employees working in
Washington). Because Respondents'
records were not auditable, DCBS per-
mitted Wausau to base the workers'
compensation insurance premiums on
its estimate of Respondent Summitt's
payroll being equal to 50 percent of
contract receipts. Wausau issued a
revised premium biling of around
$538,000. Respondents and Wausau

settled the matter for $475,000, which
Respondents paid around August 30,
1996,

7) During the period March 1991
to September 1992, Respondent Sum-
mitt employed supervisors, who were
responsible for supervising foremen,
who, in tum, were responsible for su-
pervising the workers. Respondent
Summiiit employed many workers who
were citizens of Mexico but who
worked in the United States for ap-
proximately 10 months a year. During
the reforestation seascn, the workers
often shared living quarters in Oregon
with co-workers, local friends, or rela-
tives. They frequently used a friend's
or relative's mailing address as their
own. Respondent Summitt provided
vehicles, usually vans, fo its foremen.
The foremen were authorized to use
the vans to transport new workers from
Oregon to Yreka, California, to hire the
new workers, and then to retum them
to Oregon. The foremen signed up the
new Oregon workers at California res-
faurants.  Respondent Nelson in-
tended to create the appearance that
Respondent Summitt was a California
company and that, by using a Califor-
nia hiring location, the workers were
residents of Califomia. Respondent
Nelson attempted to establish Califor-
nia residency for the workers {o avoid
paying workers' compensation insur-
ance premiums to Wausau within the
state of Oregon.

* Respondent Summitt paid a total of $81,795 fo Wausau during this pe-
riod. However, this amount included $24,340 in premiums paid for employees
working in idaho from May 1 to September 1, 1992, Subtracting this amount
from the total paid leaves $57,455, representing the total premium paid based
on Respondent Summitt's estimated Oregon payroll for the peried March 1,

1991, to September 1, 1992,

8) From April 8, 1891, to June 17,
1992 (when it canceled the contract),
Bamett Business Services (Barrett)
contracted with Respondent Summitt
to provide leased empioyees to Re-
spondents for reforestation work. The
contract established that Summitt and
Barrett were “joint employers" for pur-
poses of the applicable workers' com-
pensation laws, and required
Respondent Summitt to maintain work-
ers' compensation insurance on the
leased employees. Respondent Sum-
mitt was responsible for the day-to-day
supervision of the joint empioyees.
Through the way he reported payroll,
Respondent Nelson attempted to
change the workers' status on each
job. He attempted to limit the amount
of time that Respondent Summitt
called itself the employer on a given
confract to under 30 days, and then he
subcontracted out the remaining days
of the work performed on the contract.
"On day 30, that laborer was assigned
to Barrett as a leased employee but
continued working under the same su-
pervisor. Nelson aftempted to change
that laborer's status by assigning him
to Bamett, and Nelson hoped that un-
der those circumstances the laborer
was no longer a Summitt employee
despite the fact that the laborer per-
formed the same function, for the
same supervisor as the previous day.
In the latfer circumstance, Barrett
would have reported the payroll to its
insurer; [Respondent Summitt] would
not have reported the laborer's payroll
to Wausau." By doing this, Respon-
dent Nelson expected to be exempt
from Oregon's workers' compensation
law and instead pay Califomia's lower
workers' compensation premium rates,
thereby decreasing his insurance
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costs. He also took advantage of
lower workers' compensation insur-
ance rates paid by Barrett. Under this
ptan, Respondent Summitt could oniy
work up to 30 days at an Oregon site
and remain exempt from paying Ore-
gon workers' compensation insurance.,
The plan depended on the workers be-
ing California workers. On some Ore-
gon contracts, Respondent Summitt's
employees worked more than the
30-day limit. From Respondents' re-
cords, it was not possible to determine
how long employees worked on any
one contract in Oregon or whether em-
ployees worked at a single location for
no more than 30 days. Respondent
Nelson advised a payroll service how

to divide the payrolt for purposes of re-

porting amounts to more than one
state.

9) In November 1992, an Agency
investigation showed that Respondent
Summiitt’s certified payroll reports failed
to provide information required by law.

10) From September 7, 1992, to
QOctober 16, 1993, Respondent Sum-
mitt had no Oregon workers' compen-
sation insurance. During that time,
Respondent Summitt employed Ore-
gon workers to work on at least 10 re-
forestation contracts in Oregon. These
workers were not Califomia workers
temporarily working in Oregon. In
June 1993, the Department of Insur-
ance and Finance issued a "Proposed
and Final Order Declaring Noncompli-
ance and Assessing a Civil Penalty” fo
Respondent Summitt.  DIF found that
Respondent Summitt was in violation
of Oregon workers' compensation laws
as a noncomplying subject employer
and ordered Respondents fo pay a
$1,000 civil penalty. Respondents
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requested a hearing. In March 1994,
the matter was dismissed after Re-
spondent Summitt entered into a stipu-
lation wherein, without admitting that it
was a noncomplying employer, it paid
the $1,000 civil penalty.

11} At the time of hearing, Respon-
dent Summitt had a good financial
reputation, which included paying its
bills on time (including the bills of its
curent workers' compensation in-
surer).  Respondents' reforestation
work was of high quality and timely
performed. They hired good employ-
ees, {ook good care of the empiloyees,
and kept the equipment in good repair.
Respondent Nelson communicated
well with his staff and business con-
facts and fook care of problems
quickly. He was involved with his com-
munity as a volunteer and coach.

ULTIMATE FINDINGS OF FACT

1} During times material, Respon-
dents were licensed as a farm labor
contractor, doing business in Oregon.
Respondent Summitt was an Oregon
employer,

2) During times material, Respon-
dents intentionally and repeatedly re-
ported Oregon reforestation employ-
ees as Califomia employees in order to
pay California's workers' compensation
insurance premiums rather than Ore-
gon's premiums. They intentionally un-
derestimated and  undemeported
Respondent Summitt's Oregon payrall
to its Oregon workers' compensation
insurers. Respondents did so to de-
crease workers' compensation insur-
ance costs in Oregon.

3) As a consequence of intention-
ally underestimating and underreport-
ing Respondent Summitts Oregon

payroll to its workers' compensation in-
surer, Respondents failed fo make suf-
ficient workers' compensation insur-
ance premium payments when due.

4) Respondents' character, rel-
ability, and competence make them
unfit o act as a farm labor contractor.

CONCLUSIONS OF LAW

1) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and the persons
herein. ORS 648.405 to 658.503.

2} The actions, inactions, and
statements of Respondent Nelson are
properly imputed to Respondent Sum-
mitt. Since Respondent Nelson was
Respondent Summilts owner and
president during all times material
herein, and his actions, inactions, and
statements were made within the
course and scope of that employment
or agency, Respondent Summitt is re-
sponsible for those actions, inactions,
and statements,

3) Respondent Summitt was not
exempt from providing Oregon work-
ers' compensation insurance coverage
for its Oregon employees. ORS
656.126(2), OAR 436-50-055. In the
Matter of Summitt Forests, Inc. v.
NCCI and Wausau Underwriters Insur-
ance Company, # INS 92-10-031
(3-1-96).

4) Pursuant to ORS 658.445(3),
the Commissioner of the Bureau of La-
bor and Industries has the authority to
and may revoke Respondents' license
to act as a farm labor contractor if the
"licensee's character, reliability or com-
petence makes the licensee unfit to act
as a farm labor contractor.”

Former OAR 839-15-145 provides,
in part:

"The character, competence
and reliabilily contemplated by
ORS 658405 to 658475 and
these rules includes, but is not lim-
ited o, consideration of;

Hoke ¢ & % %

"(6) Whether a person has paid
worker's compensation insurance
premium payments when due.”

Former OAR 835-15-520 provides in
part;

"(2) When the * * * licensee
demonstrates that the * * * licen-
see's character, reliability or com-
petence makes the * * * licensee
unfit to act as a Farm or Forest La-
bor Contractor, the Commissicner
shall propose that the * * * license
of the licensee be suspended, re-
voked or not renewed,

"(3) The following actions of a
Farm or Forest Labor Contractor
***licensee or an agent of the
*** licensee demonstrate that the
* * * licensee's character, reliability
or competence make the * * * Ii-
censee unfit to act as a Famm La-
bor Contractor:

ode e ok ok

() Failure to make workers'
compensation insurance premium
payments when duel.]"

Respondents failed to make sufficient
workers' compensation insurance pre-
mium payments when due. The forum
has considered the manner, duration,
and extent of Respondents' conduct in
so falling fo make these payments.
The farum has also considered the evi-
dence presented by Respondents
bearing on their character, reliability,
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and competence. Under the facts and
circumstances of this record, and pur-
suant to the applicable law and rules,
Respondentis have demonstrated their
unfitness o act as a farmm or forest la-
bor contractor, and their license must
be revoked.

OPINION

1. Summary Judgment Granted to
the Agency

Pursuant to OAR 839-50-150
(4)a)(A), the Agency filed a motion for
summary judgment on the issue of
whether Respondents paid sufficient
workers' compensafion insurance pre-
mium payments when due. The
Agency asserted that the final order of
the Department of Consumer and
Business Services, In the Matter of
Summitt Forests, Inc. v. NCCI and
Wausair Underwniters Insurance Com-
paniy, # INS 92-10031 (3-1-86),
should be given preclusive effect on
this issue. The Administrative Law
Judge granted that motion. Subsec-
tion (c) of OAR 839-50-150{4) provides
that, where the Administrative Law
Judge grants the motion, the decision
shall be set forth in the proposed order.
This order has been issued according
to that procedure,

A. Issue Preclusion

Since this case involves the preclu-
sive effect of an administrative pro-
ceading, it is governed by the common
law. Nelson v. Emerald People's Utility
District, 318 Or 89, 104, 862 P2d
1293,1296 (1993). A DCBS decision
on an issue may preclude relitigation of
the issue in this proceeding if five re-
quirements are met. Nelson, 318 Or at
104, 862 P2d at 1296; Fisher Broad-
casting, Inc. v. Depariment of
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Revenuie, 321 Or 341; 898 P2d 1333
(1995). The five requirements are:

1._The issue in the two proceed-
ings is identical.

As noted above, the issue is
whether Respondents made sufficient
workers' compensation insurance pre-
mium payments when due. The
Agency contends that this issue was
fully litigated before DCBS and the
doctrine of issue preclusion (or collat-
eral estoppel, as referred to in OAR
839-50-150(4)(a)(A)) applies to pre-
clude reltigation of it. Respondents
contend, in part, that this issue was not
before DCBS — that the issue there
was whether Respondents’ workers'
compensation insurance carmier over-
billed Respondents following a final
premium audit. '

It's true that the issue as framed by
the Agency is not stated expressly in
the DCBS order. However, the forum
does not believe that, to serve as the
basis for issue preclusion, the issue
has to appear expressly in the DCBS
final order. See, for example, State v.
McAllister, 72 Or App 611, 696 P2d
1138, 1140 (1985). | find that the nar-
rower issue ~ whether Respondents
made sufficient workers' compensation
insurance premium payments — was
actually and necessarily included in the
decision of DCBS. Of course, DCBS
decided many other issues along the
way, including whether the reforesta-
tion workers employed by Respon-
dents were Calfornia workers
temporarily working in Oregon or Ore-
gon workers temporarily working in
other states. But an ultimate fact de-
cided was that Respondents failed to
make sufficient workers' compensation
insurance premium payments during
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the policy period (due to the undeme-

porting of Oregon payroll).  Although
DCBS ordered Wausau to reduce ele-
ments of the final premium audit billing,
Wausau's final billing {after the DCBS
final order) was for $538,000 in addi-
tionat premiums due for the policy pe-
riod — that is, premiums in addition to
the $57,455 Respondent Summitt paid
previously on the basis of its underre-
ported Oregon payroil.

Because | namowed the issue
above, this leaves the question of
when the premium payments were
due. Wausau did not determine that
additional premiums were due until af-
ter it had conducted the final premium
audit. The audit program and an ap-
peal process are established by the in-
surance contract and by statute. See
ORS 737.318 and 737.505. In its or-
der, DCBS did not expressly decide
when the additional premiums found
owing were due, Respondents argue
that this question was not before
DCBS and that, under the statutory
scheme, premiums found due foliow-
ing a final premium audit are not due
retroactively, they are due after they
are billed. Therefore, Respondents ar-
gue, the issues are not identical as be-
tween the two proceedings, the
requirements of issue preclusion have
not been met, and summary judgment
should not be granted.

Respondents argue further that
they made each of the monthly pre-
mium payments when due and that,
following their appeal of the final pre-
mium audit biling, they promptly set-
tied with the insurer and paid the
setflement amount The Agency ar-
gues that the addiional premium
amounts were due at the time they
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accrued, where Respondents avoided
paying the correct premiurp during the
policy period by charging Oregon
workers performing reforestation wgrk
in Oregon to Respondent Summlt_t's
California workers' compensation in-
surance policy. Citing /In the Matter of
Efrain Corona, 11 BOLI 44 (1992), affd
without opinion, Corona v. Bureau of
Labor and Industries, 124 Or App 211,
861 P2d 1046 (1993), the Agency ar-
gues that this "premium—due_—gs-
accrued" rationale was  implicitly
adopted by this forum under the facts
in Corona where, following a final pre-
mium audit, the contractor owed some
$600,000 in premiums as a result of
underreporting payroll during the three
policy years in question, notwiths‘tand-
ing that the contractor made timely
monthly premium payments. The
Commissioner held in that case that
the contractor failed to make the
$600,000 in workers' compensation in-
surance premium payments over the
three years, or, in other words, when
due, citing OAR 839-15-520(3)(j). Co-
rona, 11 BOLI at 56-57.

The Commissioner has interpreted
the rule and the meaning of "when
due Where a farm labor confractor
has undeireported payroll dun‘qg tﬁe
period of a workers' compensation in-
surance policy and, after a final pre-
mium audit, where  additional
premiums are found due, those addi-
tional premiums were due as they_ac-
crued. This interpretation recognizes
that if the contractor had correctly re-
ported his actual payroll to his insurer,
he would have been making additional
premium payments throughout the pe-
ried of the policy.
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Applying the rule, as interpreted, to
the facts of this case leads to the fol-
lowing conclusion: Respondents failed
to make workers' compensation insur-
ance premium payments when due as
a result of undemeporting Respondent
Summitt's Oregon payroll to Wausau
during the policy period.

Accordingly, | find that the issue in
the two proceedings — whether Re-
spondents paid sufficient w_om_ers'
compensation  insurance  premium
payments — is identical. Conceming
whether the premiums were paid when
due, by decision of the forum, 1 grant
summary judgment to the Agency
based on the rule as interpreted and
applied to the facts in this case. OAR

839-50-150(4)(a) (providing that the
Administrative Law Judge may grant
summary judgment on his own motion
as to all or any part of the issues raised
in the pleadings).

2. The issue was acfually litigated

and was essential to a final decision on
fits in the prior ing.

Respondents contend that what
was ltigated before DCBS was
whether Wausau overbilled them for
workers' compensation insurance cov-
erage. The Agency contends the!t
what was litigated was whether addi-
tional premiums were owed by Re-
spondent Summitt to Wausau.

As found in the previous section of
this Opinion, the issue of whether Re-
spondents paid sufficient work.ers'
compensation insurance  premium
payments was not expressly aztnqu-
lated by DCBS. However, while the is-
sue before DCBS may be expressed
as whether Wausau overbilled Re-
spondent Summitt or whether Respon-
dent Summitt owed additional



178 in the Matter of SCOTT NELSON

premiums, | find that the issue —
whether sufficient workers' compensa-
tion insurance premium payments
were made during the policy period —
was actually and necessarily litigated
and was essential {o a final decision on
the mernts in the DCBS proceeding.
DCBS found that Respondents misre-
ported their Oregon workers' payroll to
the Califomia insurance fund and that
their payroll records were not audit-
able. As aresult, DCBS estimated Re-
spondent Summitf's Oregon payroll to
be 50 percent of its Oregon contract
receipts. Although it ordered Wausau
to adjust its final biling, DCBS effec-
tively affirmed that Respondent Sum-
mitt owed over half a milion dollars in
additional premiums. This determina-
tion that additonal premiums were
owed, or, put another way, that Re-
spondents had made insufficient pre-
mium payments during the period of
the policy, was essential to the final de-
cision on the merits. | find that this re-
quirement for issue preclusion has
been mat.

The party sough be pre-
cluded has had a full and fair o -
nity to be heard on that issue.

Respondents again contend that
the issue before DCBS was not
whether they made sufficient workers'
compensation insurance premium
payments when due. They argue that
they did not have the opportunity to liti-
gate their fitness of character. The
Agency contends that DCBS fully and
faily heard Respondents' evidence
and legal arguments about whether
additional premiums were owed, along
with the other issues, including
whether Respondent Summitt was an
Oregon or California employer.

After reviewing the proposed and
final orders issued by DCBS, | am sat-
isfied that Respondents had a full and
fair opportunity to be heard on the is-
sue before me. The DCBS hearing
was held before a hearings officer over
the course of five days. Respondents
were represented by counsel, as were
Wausau and NCCl. Respondents had
strong reasons, given the amount of
additional premiums billed, to litigate
aggressively. Respondents filed ex-
tensive exceptions to the proposed or-
der, and the Insurance Commissioner
heard oral argument on the excep-
tions. Respondents' fitness of charac-
ter was not an issue before DCBS, but
it likewise is not an issue on which is-
sue preclusion or summary judgment
has been sought. | conclude that this
requirement for issue preclusion has
been met.

4 T arty sought to be
clu was a [ Was in_privi

with a party to the prior proceeding.

Respondents acknowledge that
they were parties to the DCBS pro-
ceeding. They contend, however, that
they were the pefitioner in that pro-
ceeding and claim it is unfair to use
their partial failure to canry their burden
before DCBS as a sword by the
Agency to use summarily to revoke
their license.

The only question here is whether
Respondents were parties to the prior
proceeding. They were. It does not
mafter that they were pefitioners. Their
other claim is unpersuasive. This re-
quirement for issue preclusion has
been met.
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5. The prior proceeding was the
ing to whi i
will give preclusive effect.

"Some, but not all, types of admin-
istrative proceedings are appropriate to
establish issue preclusion. Whether
an administrative decision has a pre-
clusive effect depends on: (1) whether
the administrative forum maintains pro-
cedures that are 'sufficiently formal and
comprehensive’, (2} whether the pro-
ceedings are 'trustworthy’; (3) whether
the application of issue preclusion
would 'facilitate prompt, orderly and fair
problem resolution’;, and (4) whether
the 'same quality of proceedings and
the opportunity to litigate is present in
both proceedings.”™ Nefson, 318 Or at
104, 862 P2d at 1297 ({citations
omitted).

Respondents contend that this re-
quirement has not been met because
DCBS's predecessor agency, DIF, re-
fused to give preclusive effect o its
own ruling from a prior premium audit
proceeding, citing Bruers Confract
Cutting v. National Councif on Com-
pensation insurance, 116 Or App 485,
489, 841 P2d 690 (1992).

The Agency contends that the
DCBS proceeding had sufficient safe-
guards, had formal and comprehen-
sive procedures, was trustworthy, and
provided the same opportunity to liti-
gate as this forum, and that appiication
of issue preclusion would faciitate
prompt, fair, and orderly problem reso-
jution. It argues that the DCBS pro-
ceeding is appropriate to establish
issue preciusion and the DCBS deci-
sion should have preclusive effect.

Further, the Agency contends that,
under the premium audit appeal proc-
ess estabiished by statute, an em-
pioyer may appeal each audit for each
policy year, even though the same is-
sues (such as whether a travel ex-
pense aflowance is part of payroll, as in
Bruers) are involved in successive
audits and even though earlier audit
appeals (involving the same issues)
may have become final. For this rea-
son, determinations on issues made in
previous premium audit appeals do not
have preclusive effect on those issues
in subsequent audit appeals. How-
ever, the Agency argues, this does not
mean that a defermination made in an
audit appeal is not final and is not enti-
tled to preciusive effect (by DCBS or
any other agency) regarding that audit.
in other words, a determination made
in a final order (for example, about an
issue in a 1992 audit) is final and is en-
titled to preclusive effect regarding that
1992 audit, subject to the insured's
right to appeal that order. Thus, even
though an issue may arise in a 1996
audit that also arose in the 1992 audit,
and the 1992 audit appeal determina-
tion may not preclude refitigation of the
issue as presented in the 1996 audit,
the insured is not permitted to relitigate
the 1992 audit. The final crder from
the 1982 audit is final and should have
preclusive effect as fo the 1992 audit
issues.

| have reviewed the DIF proposed
and final orders in In the Matlter of
Bruer's Confract Cutting, Case No.
88-1-3 (Final Order 6-30-88) (regard-
ing a policy period April 1985 to March
1986); the Oregon Court of Appeals
case Bruers Contract Cutling v.

* This case was attached to the Agency's summary judgment reply brief,
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National Council on Compensation In-
surance, 116 Or App 485, 489, 841
P2d 690 (1992) (regarding the policy
period April 1986 to March 1888); and
the order on remand from the just-cited
court of appeals case, /n the Matter of
the Pefition of Bruer's Contract Culting,
Case No. 89-03-016 (1993) (regarding
the same policy period, April 1986 to
March 1988)." In the court of appeals
case, DIF's inferpretaion of ORS
737.318 was that the Legislature in-
tended that an employer retain the
right to appeal the results of audits for
each policy year and each insurer.

The court agreed with that interpreta-
tion and, after quoting the DIF order
("Ilssue preclusion does not apply in
the final audit billing appeal process"),

the court stated, "Issue preciusion
does not prevent [DIF] from consider-
ing the estoppel claim." Bruers, 116
Or App at 489, 841 P2d at 692, The
court decided that issue preclusion did

not apply to the estoppel claim on the

basis of DIF's interpretation of ORS

737.318 and on the basis that the par-

ties had not lifigated the estoppel ciaim

in a prior DIF proceeding (citing Drews

v. EBI Companies, 310 Or 134, 1389,

795 P2d 531 (1990)).

| am persuaded that issue preclu-
sion does not apply to bar relitigation of
issues in successive audit appeals.
However, | am also persuaded that is-
sue preclusion may apply to an issue
decided in an audit appeal when that
issue arises in another proceeding
dealing with the same audit. This is a
different situation than the one consid-
ered in Bruers. In this proceeding, the

Agency seeks to preciude the relitiga-
tion of an issue that was decided in
Respondents' 1992 audit (that is,
whether Respondents made sufficient
workers' compensation premium pay-
ments during the policy period) in a
BOLI proceeding focusing on the
same audit period. The BOLI proceed-
ing was not held pursuant to the re-
quirements of ORS 737.318 or
737.505. Thus, | do not find the rea-
soning or holding in Bruer's dispositive
here. That being so, | tum to the other
questions to be considered under this
requirement for issue preclusion.

it appears to me from the contents
of the DCBS proposed and final orders
in In the Matter of Summitt Forests,
Inc. v. NCCl and Wausau Underwriters
Insurance Company and from ORS
183.315 (which does not exempt
DCBS from the contested case proce-
dures in the Administrative Procedures
Act) that DCBS maintains procedures
that are sufficiently formal and compre-
hensive. Given those procedures, as
well as the administrator's review of
Respondents' exceptions and of the
record, and the reasoning described in
the final order, | am satisfied that the
DCBS proceeding was trustworthy. |
also find that application of issue pre-
clusion would facilitate prompt, orderly,
and fair problem resolution because
(1) DCBS already spent five days
hearing evidence on the same factual
issues that this forum would have to
consider (and thereby saved the par-
ticipants the time and expense of pre-
senting that evidence again), (2) the
Agency properly waited untl DCBS

which in turn was marked for hearing as an administrative exhibit.

*

This case was also atlached to the Agency's summary judgment reply

brief and marked for hearing as an administrative exhibit.

issued a final order, thereby permitting
the orderly consideration of this com-
mon issue by this forum, and (3) it al-
lows an agency with greater expertise
in workers' compensation insurance
matters o consider and decide an is-
sue first, and then allows this forum to
rely on that expertise and rule consis-
tently, which promotes faimess. Fi-
nally, it appears that the Administrative
Procedures Act applies to both agen-
cies' contested case hearing proc-
esses, Both agencies hold hearings
after due notice; both permit the parties
to be represented by counsel and to
present evidence, arguments, motions,
and exceptions; both issue proposed
orders and receive exceptions to those
orders; both issue final orders following
a review of the record and exceptions
by the appropriate official. In each pro-
ceeding, Respondents had a strong in-
centive to liigate the issues
aggressively. | do not find that, by pro-
viding a summary methed of resolving
disputed issues in the context of the
contested case hearing process, the
Bureau has impermissibly or improp-
ery diminished the quality of the pro-
ceedings or the opportunity to litigate. |
conclude that the same quality of pro-
ceedings and the opportunity to litigate
is present in both proceedings. Ac-
cordingly, | find that this requirement
for issue preclusion has been met.

B. Conclusion

| conclude that all requirements ‘of
issue preclusion have been met. The
Agency's motion for  summary
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judgment is granted. As stated in the
Ultimate Findings of Fact above, Re-
spondents failed to make sufficient
workers' compensation insurance pre-
mium payments when due.

2. Summary Judgment Denied to
Respondents

Respondents requested summary
judgment on the basis of issue preclu-
sion, relying on a nuling in Lane County
circuit court granting summary judg-
ment in favor of Respondent Summitt
against Northwest Reforestation Con-
tractors Association, inc. et al.’

Applying the same requirements
for issue preclusion discussed above,
the outcome of Respondents’ motion is
determined by the fourth question —
was the party scught to be precluded a
party or in privity with a party to the
prior proceeding. Respondents con-
tend that Northwest Reforestation
Contractors Associafion sent a lefter to
the Agency complaining about Re-
spondents, and thus the asscciation
became the Agency's complainant in
this proceeding. Further, they argue,
the association was acting as a private
attomey general attempting to enforce
statutes that the Commissioner is
authorized to enforce. Thus, the argu-
ment goes, the Agency was scmehow
a party or in privity with the association
in the circuit court case. The Agency
contends that it was neither a party nor
in privity to a party in the court case, it
had no control over the association in
the litigation, and the association is not

* Northwest Reforestation Contractors Association, Inc. et al v. Summitt
Forests, Inc., Case No. 16-93-09532 (Order granting summary judgment dated
September 21, 1894). The motion, order, and judgment were submitted as an
exhibit attached to Respondents' cross-motion for summary judgment, which in
turn was marked for hearing as administrative exhibit.
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the Agency's complainant in this con-
tested case.

| find that the Agency was neither a
party nor in privity to a party in the cir-

cuit court case. Accordingly, that re-.

quirement of issue preclusion has not
been met and the motion for summary
judgment must be denied.

3. Motion to Dismiss Denied

On July 31, 1996, Respondents
moved to dismiss the charging docu-
- ment because it failed to state a claim.
The Agency's Notice of Proposed
Revocation sought to revoke Respon-
dents' license because they failed to
make "sufficient” workers' compensa-
tion insurance premium payments
when due. Respondents contended
that the phrase “sufficient payment’
was a "nullity" because "sufficient” had
no basis in the statutes and was nei-
ther used nor defined in the Agency's
rules. Respondents relied on Megdal
V. Board of Dental Examiners, 288 Or
293, 320, 605 P2d 273 (1980). Re-
spondents also claimed that their state
and federal constitutional rights, as well
as principles of administrative iaw,
would be violated if the Agency re-
voked their license based on this no-
tice. The Administrative Law Judge
denied the motion, finding that the no-
tice adequately stated a claim. Fur-
ther, the ALJ said he needed "more
than a one-sentence conclusion that
Respondents’ rights are being violated
before [he could] fairfly consider such
claims.”

At hearing, Respondents renewed
their motion to dismiss for failure to
state a claim. Again, relying on Meg-
dal, they argued that there was no ba-
sis in the statutes or rules for revoking
their license on the ground that they

did not make “sufficient” premium pay-
ments. They argued further that, even
if the Agency had properly "adopted a
ruie that the failure to make a 'sufficient’
premium payment is grounds for re-
voking a license, that rule also is incon-
sistent with the legislative policy of
ORS 658.445(3)." They claim that the
statutes and rules provide no guidance
on what constitutes "sufficient’ pay-
ment, and therefore whether a failure
to make sufficient payments will result
in revocation “is a matter that is left en-
tirely to the Forum's purely ad hoc dis-
cretion. That violates Article |, section
20 of the Oregon Constitution and the
Due Process Clause of the Fourteenth
Amendment” Respondents’ Hearing
Memorandum, at 9-11.

At hearing, the Agency argued that
"sufficient” is an elastic term that is ap-
propriately developed on a case-by-
case basis. The Agency compared
the instant case to Corona, wherein
the contractor failed to make "suffi-
cient’ premium paymenis during a
three year period and, following a final
premium audit and appeal, the insurer
biled the contractor for around
$600,000 in additional premiums.

The ALJ denied Respondents' mo-
tion, ruling that the Commissioner had
established in a previous contested
case that faiure to make sufficient
workers' compensation insurance pre-
mium payments when due was a basis
for determining whether someone had
the requisite character, reliability, or
competence fo act as a farm labor
contractor,

The facts here are unlike the facts
in Megdal, where the Board of Dental
Examiners had not made a rule pro-
scribing the kind of conduct charged.
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Here, the Commissioner has adopted
a rule stating that, when assessing a
person's character, reliability, or com-
petence, the Agency will consider
whether the person made workers'
compensation insurance premium
payments when due. OAR 839-15-
145(6). The Commissioner adopted
ancther rule providing that failure to
make workers' compensation insur-
ance premium payments when due
demonstrates that the person is unfit to
act as a farm labor contractor. OAR
839-15-520(3)(j).

The Agency is entitied to interpret
these rules, and its interpretation of its
own rules is entited to deference.
1000 Friends of Oregon v. LCDC
(Lane Co.), 305 Or 384, 390-91, 752
P2d 271, 275 (1988) (the legislative
choice to entrust the agency both with
seting standards and with applying
them can imply that the agency's view
of its standards is to be given some ap-
propriate respect).

In Corona, the contractor had
made monthly premium payments,
but, because he undemeported his
payroll, he underpaid his premiums by
around $600,000 during the policy pe-
riod. The Commissicner held that this
demonstrated a failure to make work-
ers' compensation insurance premium
payments when due. The Commis-
sioner made it clear that, when deter-
mining a farm labor coniractor's fitness
fo be licensed, the Agency will con-
sider whether the licensee made suffi-
cient workers' compensation insurance
premium payments when due. In Re-
spondents’ case, the forum is applying
the same law as was applied in Co-
rona. In other words, this case repre-
sents the application of existing law

and rules to a situation factually simiar
to Corona.

Given the similarities between the
facts in Corona and those found here, |
conclude that the ALJ's ruling was cor-
rect and Respondents' rights have not
been violated. The ruling denying Re-
spondents’ motion fo dismiss is
affirmed.

4. Estoppel

In their answer, Respondents con-
fend that the Commissioner is es-
topped from revcking their license for
the reason alleged in the amended No-
tice of Proposed Revocation because,
at the time of the answer, those allega-
tions related "to a cumently ongoing
premium audit appeal process and are
properly and exclusively within the ju-
risdiction of DCBS and/or the Oregon
Court of Appeals.”

The Agency argues that the appeal
of the DCBS final order (now appar-
ently dismissed with the seftlement of
Wausau's final billing) does not affect
the order for purposes of issue preclu-
sion. The Agency also argues, in ef-
fect, that the matters alleged are
matters within the jurisdiction of the
Commissioner even if they are the
subject of the DCBS litigation.

Given the Satisfaction of Judgment
fled with DCBS, this issue may be
moot. Nevertheless, if it is not moot, |
find that the Agency is not estopped
from seeking to revcke Respondents'
license. A pending appeal does not af-
fect the finality of a judgment for pur-
poses of claim or issue preclusion.
Hickey v. Settlemier, 116 Or App 436,
841 P2d 675 (1992), affd in part, revd
in part, 318 Or. 196, 864 P2d. 372
(1993); and see Corona, 11 BOLl at 57



(citing cases for the same proposition).
Further, the Commissioner clearly has
jurisdiction to decide whether a licen-
see has the requisite character, reliabil-
ity, and competence to act as a fam
labor contractor. Whether a licensee is
providing workers' compensation
insurance coverage is a substantive
matter that is influential in the Commis-
sioner's decision whether fo grant or
deny a license. In the Matter of Z and
M Landscaping, Inc., 10 BOL 174,
181 {1992}, The Commissioner has
by rule and final order also made it
clear that properly paying for workers'
compensation insurance is a matter
the Agency will consider when assess-
ing a licensee's character, reliability,
and competence. | conclude that the
factual matters alleged in this case are
within the Commissioner's jurisdiction,
notwithstanding that the same issues
were once before DCBS.

5. Sanctions
A._Civil Penaity

In their hearing memorandum, Re-
spondents contend that a civil penaity
is not authorized here because there is
no statutory authorily to assess a civil
penalty for failure to make sufficient
workers' compensation insurance pre-
mium payments when due, and be-
cause the Agency's Notice of
Proposed Revocation stated that it
was seeking only revocation of Re-
spondents’ license. Yet at hearing,
Respondents argued that it would be
permissible for the forum to assess a
civil penalty in lieu of revoking their
license.

The Agency contended that, while
a civil penalty is permissible (as ac-
knowledged by Respondents at hear-
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ing), it is not appropriate under the
facts of this case,

ORS 658453 is the Commis-
sioner's statutory authority for assess-
ing a civil penalty. In subsection (1),
the statute specifies the violations for
which a civil penalty may be assessed.
OAR 839-15-508 similarly lists the vio-
lations for which the Commissioner
may impose a civil penalty. Neither the
statute nor the rule fists a failure to
make workers' compensation insur-
ance premium payments when due as
a basis for assessing a civil penalty.

OAR 839-15-520 addresses viola-
tions for which a license may be de-
nied, suspended, revoked, or not
renewed. It provides in section (8)
that, “Nothing in this rule shall preclude
the Commissioner from imposing a
civil penalty in lieu of denying or refus-
ing to renew a license application or in
lieu of suspension or revocation of a
license.” This forum has previously
ruled that, even when revocation is the
only sanction proposed, the Adminis-
trative Law Judge may take evidence
of mitigating and aggravating circum-
stances for consideration in assessing
a civil penalty under ORS 658.453 and
OAR 839-15-520(8), to determine
which sanction is appropriate. See, for
example, In the Matter of Clara Perez,
11 BOLI 181, 194-95 (1993); Corona,
11 BOLI at 58.

in this case, however, a civil pen-
alty is not an available sanction. As
the forum said in both the Perez case
and the Corona case, the "Commis-
sioner may impose any sanction
authorized by statute." In those cases,
violations were alleged for which a civil
penalty was authorized by ORS
658.453. This is not the case here.

Here, neither the statute nor the rule
lists a failure to make workers' com-
pensation insurance premium pay-
ments when due as a basis for
assessing a civil penalty. Respon-
dents' assertion at hearing that a civil
penalty would be an appropriate sanc-
tion in lieu of revocation cannot confer
such authority on the Commissioner.
Accordingly, a civil penalty is not a
sanction available in this case.

B. Revocation

Respondents contend that revoca-
tion is an unjust, inappropriate, and
grossly disproportionate sanction in
this case given: the misuse by this fo-
rum of the final premium audit appeal,
the age of the alleged events, the fact
that Respondent Nelson sought only to
attain a legal economic advantage by
adjusting his insurance costs, and the
preponderance of evidence showing
Respondents’ high character, reliability,
and competence.

The Agency contends that revoca-
tion is the appropriate sanction be-
cause Respondents intentionally
lowered their Oregon workers' com-
pensation insurance costs by misre-
porting their Oregon workers' payroli to
Califomia, and they did so in a way that
was directly contrary to and in circum-
vention of the intention of the Oregon
Legislature and the workers' compen-
sation statutes. The Agency contends
that Respondents intentionally misre-
ported the Oregon workers' payroll to
California and failed to maintain verifi-
able records both before and after
Wausau was the insurer. These ac-
tions, according to the Agency, dem-
onstrate that Respondents character,
reliability, or competence make them
unfit to act as a farm labor contractor.
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The preponderance of the evi-
dence in the whole record demon-
strates that Respondents intentionally
and over a period of years circum-
vented Oregon's workers' compensa-
tion insurance system by
misclassifying and misreporting Ore-
gon workers as Califomia workers,
thereby reducing Respondents’ Ore-
gon workers' compensation insurance
costs.

After he admitted in the seftlement
with SAIF that he failed to report the
workers properly and failed to keep
verifiable records, Respondent Nelson
continued to do the same thing with
Wausau. At hearing he denied the
substance of his admissions to SAIF. |
found Respondent Nelson's testimony
that he thought his records were verifi-
able and that he thought he was follow-
ing the requirements of the law not
credible. :

The preponderance of evidence is
persuasive that Respondents know-
ingly recruited and employed Oregon
workers to work on contracts in Ore-
gon. Hauling them across the border
to California and having them sign a
form does not make them Califomia
workers. | am persuaded that Re-
spondent Nelson was not merely trying
to lawfully avoid paying Oregon's work-
ers' compensation insurance, he was
deliberately evading compliance with
the letter and the spirit of the Oregon
workers' compensation  insurance
laws. These were not the innocent
mistakes of a young "entrepreneur.
These were calculated efforts by Re-
spondent Nelson to create an iliusion
of something that was untrue — that
Respondent Summitt was a California
employer  employing California
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workers. All the credible evidence ex-
poses the illusion. The lesson Re-
spondent Nelson appears to have
leamed from his experience with SAIF
was that he needed to create a better
flusion. He created Respondent Sum-
mitt, which he incorporated in Califor-
nia; he established a Califomia post
office box to create the illusion of a
place of business in Califomnia; and he
made up a form for Oregon workers fo
sign in California to create the illusion
that these were California workers. All
of this was done to disguise the truth.
After Respondent Summitt's insurance
policy with Wausau was canceled, Re-
spondents continued fo recruit and
employ Oregon workers fo work in
Oregon, and they did so without any
workers' compensafion insurance in
Oregon.  Respondents’ claim that
these workers were all covered by
Califomia insurance was unsupported
by any evidence aside from Respon-
dent Nelson's testimony., Whether the
claim is true or not, the fact remains
that Respondents continued to employ
Oregon workers and, apparently, mis-
classify and misreport them to Califor-
nia. This does not reassure the forum
that Respondents changed their man-
ner of operating even after the Wausau
audit.

The forum was impressed by wit-
nesses' testimony conceming Respon-
dents’ general treatment of workers
and the quality of Respondent Sum-
mitt's services. It is admirable that Re-
spondent Neison is active in his
community and as a coach for chil-
dren’s sports. However, the Commis-
sioner has made it clear in rulemaking
and in contested case hearings that
failure to make sufficient workers'

compensation insurance  premium
payments when due is an action that
may demonstrate a licensee's lack of
fitness to act as a farm labor contrac-
tor.  Former OAR 839-15-145(6),
839-15-520(3)(j); Corona, 11 BOLI at
57-60. Under the facts found in this
case conceming their failure to make
sufficient premium payments when
due — which demonstrate the inten-
tional manner in which Respondents
evaded the law, the ongoing nature of
that behavior, its duration, and the
magnitude of those actions - | con-
clude that Respondents' character, reli-
ability, and competence demonstrate
that they are unfit to act as a farm labor
contractor,  Accordingly, pursuant to
ORS 658.445(3) and OAR 839-15-
520(3)(j), revocation of their license is
the appropriate sanction.

6. Respondents' Exceptions

Respondents take exception to the
forum's decision fo grant summary
judgment to the Agency. Many of their
arguments are the same ones they
made in opposition to the motion.
Those arguments have been ad-
dressed in section 1 of the opinion
above.

Respondents also argue that addi-
tional issues were before this forum
that were not before DCBS, fo con-
clude that the issues in the two pro-
ceedings were not identical. However,
the issues Respondents raise either
were not issues before the forum or
were matters discussed apart from
summary judgment, For example, Re-
spondents claim that an issue pre-
sented in this proceeding was whether
the manner of Respondents' underly-
ing conduct and their subjective inten-
tions are reprehensible. (Respon-
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dents' exceptions, at 8.) That issue
was not before the forum. On sum-
mary judgment, the issue was whether
Respondents made sufficient workers'
compensafion insurance  premium
payments when due. Facts about Re-
spondents' manner of reporting their
payroll and paying their insurance pre-
miums were relevant to the issue be-
fore the forum and DCBS, but there
was no issue about whether their con-
duct or intentions were reprehensible,
Respondents' intentions were relevant
when determining their character, reli-
ability, and competence, but not when
determining whether they made suffi-
cient premium payments. Respon-
dents raise false issues and their
arguments based on them are without
merit.

Respondents also claim that the is-
sue in the two proceedings was not
identical because the forum narrowed
the issue and granted summary judg-
ment sua sponfe on the remaining
question conceming when the pay-
ments were due. However, the forum
did not decide that remaining issue —
conceming when the payments were
due — under the doctrine of issue pre-
clusion. The forum decided that ques-
tion separately, on its own motion. The
forum holds that the identical issue (as
narrowed for purposes of issue preciu-
sion) was decided in the two
proceedings.

On the other requirements of issue
preclusion, Respondents raise similar
arguments and false issues. For ex-
ample, Respondents argue that they
did not have a full and fair opportunity
to liigate the so-called rule announced
in Corona during the DCBS proceed-
ing. However, the Agency did not
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announce a new rule in the Corona
case. See section 3 of the opinion.
For purposes of issue preciusion, the
issue litigated — whether Respondents
made sufficient workers' compensation
insurance premium payments — did
not require Respondents to itigate any
Corona rule. The issue was a factual
one. Between March 1, 1991, and
September 4, 1992, did Respondents
make sufficient premium payments?
They paid $57,455. Following the pre-
mium audit, Wausau billed them for
$848,295 more. Although DCBS or-
dered Wausau to make adjustments in
that billing, DCBS agreed with Wausau
that Respondents had misreported
Oregon workers on their California
payroll, that it was appropriate for Wau-
sau to estimate Respondent Summiitt's
payroll at 50 percent of its contract re-
ceipts, and that Wausau could again
bill Respondents for additional premi-
ums. While the DCBS final order did
not use the words "Respondents made
insufficient workers' compensation in-
surance premium payments,” DCBS
clearly reached that conclusion. After
the final order issued, Wausau billed
Respondents for an additional pre-
mium of $538,000 and setfled for
$475,000. Litigating this issue before
DCBS did not require Respondents to
litigate any Corona rule. The Agency
applied the same rules in both this
case and the Corona case.

Regarding Respondents’ exception
to the forum's granting summary judg-
ment “sua sponfe” on the issue of
when the premium payments were
due, the forum has explained its rea-
soning in section 1.A.1., above. Re-
spondents argue that a determination
of when premiums are due should be
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consistent with the workers' compen-
sation statutory scheme and the insur-
ance contract The forum disagrees.
In situations where a farm labor con-
fractor intentionally underreports pay-
roll and therefore underpays premiums
during a policy pericd, the Commis-
sioner finds that the contractor has not
made premium payments when due.
Additional premiums paid after an audit
are based on payroll earmed during the
policy period. |f the contractor had
properly reported the payroll as it ac-
crued, the premiums would have been
billed and paid during the policy period,
"when due.” Simply because the
workers' compensation statutes and
insurance contracts aliow for the pay-
ment of these additional premiums af-
ter an audit does not mean that the
Commissioner must be biind to the
reasons why the premiums were not
paid during the policy period when they
would have been due, but for the un-
demreporting of payroll.  Accordingly,
the Commissioner rejects Respon-
dents' arguments.

Regarding Respondents' exception
to the ruling denying their motion for
summary judgment, the forum stands
by the ruling. Respondents contend
that the Agency was in privity with the
plaintiffs in the Northwest Reforestation
Contractors Assoc. Inc. v. Summitt
Forests, inc. (NRCA) circuit court case
"because those plaintiffs essentially
were acting as the Agency's complain-
ant and were acting in the Agency's
place as private attomeys-general.”
Plaintiffs brought that case under ORS
658.475, which gives any person the
right to sue farm labor contractors to
enjoin them from committing future vio-
lations of farm labor contractor jaws.

The Agency recognizes that statutory
right of private persons, but such rec-
ognition does not make the Agency a
parly in every such suit, nor does it
piace the Agency in privity with those
persons.  Respondents cited the
NRCA court of appeals case (CA

AB6294, slip opinion issued August 28,

1996) in their case summary and their
hearing memorandum. | have taken
official notice of the court of appeal's
decision and the fact that the Bureau of
Labor and Industries filed an amicus
ctiriae brief in the case. | do not find,
however, that the Agency became a
party to or in privity with a party in that
case by fiing an amicus brief. To the
extent that Respondents present new
facts in their exceptions that were not
part of the record, those facts were not
considered by the Commissioner in
preparing the final order. OAR
8§39-50-380(1). This exception has no
merit.

Respondents' exception concem-
ing the denial of their motion to dismiss
has been addressed, in part, in section
3 of this opinion. n their original mo-
tion and in their renewed motion, Re-
spondents conlended that the
Agency's charging document failed to
state a claim for revocation. They ar-
gued that the Commissioner does not
have the authority to revcke a license
for failure to make "sufficient” monthly
workers' compensation insurance pre-
mium payments. To the extent that
Respondents raise new issues in their
exceptions, those issues have not
been considered by the Commis-
sioner. OAR 838-50-380(1). Respon-
dents' argument that a failure to pay
premiums for the comect number of
workers is not a violation of ORS

658.417(4) (citing the minority view in
the NRCA appellate case) has no
merit. In its amended notice, the
Agency did not allege a violation of
ORS 658.417(4). Respondents' argu-
ments that the nules are "subject to im-
possibly huge variations" are likewise
without merit.  When determining the
fitness of farm labor contractors to be
licensed, the Commissioner may ap-
propriately assess on a case-by-case
basis whether sufficient premium pay-
ments have been made when due, re-
lying on such factors as the proportion
between paid and unpaid premiums,
the reason for underpayment, and the
length of time the premiums went un-
derpaid. Finally, Respondents' rights
against ex post facto laws have not
been violated. Even if the constitu-
tional prohibitions against ex post facto
laws applied in this administrative pro-
ceeding, which they do not, Respon-
dents have not been subjected to
retrospective rules.” As noted in sec-
tion 3 above, the forum is applying the
same law here — ORS 658.445(3),
OAR 839-15-145, and 839-15-520(3)
— as it applied in Corona. These rules
were in effect during all times material
in this case.

Respondents' excepfion regarding
the forum's estoppel ruling is without
merit.

Regarding the exceptions to find-
ings of fact, the forum made minor revi-
sions to claify the findings.
Respondents argue that the ALJ did
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not expiain why he chose some evi-
dence over other evidence and why he
ignored certain inferences. Where
there is conflicting evidence in the re-
cord, the forum need not discuss why it
chose which evidence to believe. Like-
wise, if from a basic finding of fact the
forum could rationally infer a further
fact, the forum need not explain the ra-
tionale by which the inferred fact is
reached. Dennis v. Employment Divi-
sion, 302 Or 160, 169-70, 728 P2d 12,
18 (1986). Respondents also suggest
findings of facts the forum finds imele-
vant. They suggest inferences the fo-
rum deciines to draw. The basic and
ultimate findings of fact are supported
by a preponderance of credible evi-
dence in the whole record.

in challenging the second ultimate
finding of fact which Respondents
claim is irational, they ask,
"Why would Respondent Nelson
go to all the trouble of transporting
workers to Califomnia fo have them
sign up for work, of training work-
ers in California, of entering into a
lease contract with Barrett, of hir-
ing a California employee to re-
trieve mail, of opening a California
post office box, and of registering
vehicles in Califomia, if not to actu-
ally ensure their California status
and the Califomia status of their
workers?"

The answer is: To disguise Oregon
workers as California workers to avoid
paying higher workers' compensation

* The constitutional prohibitions against ex post facfo laws are generally
confined to penal statutes. Megdal v. Oregon State Board of Dental Examin-
ers, 288 Or 293, 605 P2d 273, 275-76 (1980); Brown v. Multnomah Counly
District Court, 280 Or 95, 570 P2d 52, 54 (1977); Kilpatrick v. Snow Mountain
Pine Co., 105 Or App 240, 243, 805 P2d 137,139 (1991). The prohibitions do

not apply here.



ce premiums in Oregon. The
ngths and- expense to which a per-
-son - is wiling to. go in pursuit of a
scheme is a reflection of the benefit
that would accrue from getting away

with it, not evidence of its legitimacy.

Respondents argue that, "Substantial
evidence in the whole record estab-
lishes that Respondent Nelson hon-
estly believed that the actions which
were taken were sufficient under the
law." To the contrary, the preponder-
ance of evidence in the whole record
establishes that Respondent Nelson
sincerely hoped that his actions were
sufficient to allow him to get away with
paying Califomia workers' compensa-
tion rates to cover Oregon workers.
An Oregon contractor who schemes to
misrepresent its status as a Califomia
employer or its Oregon workers as
Califomia workers in order to avoid
paying the workers' compensation in-
surance rates that its competitors must
pay has not demonstrated the requisite
character, reliability, or competence fo
act as a farm labor contractor.

Respondents exceptions to the
conclusions of faw repeat many of their
arguments conceming the rulings on
summary judgment and the motion fo
dismiss. Those arguments have been
addressed above.

Finally, Respondents take excep-
tion to the decision to revoke their fi-
cense and the holding that a civil
penalty is not an available sanction in
this case. The forum's reasoning on
these issues is given in section 5 of the
opinion. Respondents' exceptions do
not persuade me to change those
decisions.

MOHAMMAD KHAN

AMENDED ORDER

NOW, THEREFORE, having found

facts that justify a sanction up to and

including revocation of Respondents'
farm labor contractor license;

As authorized by ORS 658.405 fo

658.503 and pursuant to the terms ofa ~

Seftiement Agreement entered into by
Respondents Scott R. Nelson and
Summitt Forests, Inc. and the Com-
missioner of the Bureau of Labor and
Industries on November 15, 1996, the
Commissioner makes the following
order;

(1) The Commissioner agrees to
license Respondents for one year ef-
fective October 1, 1996, provided the
Commissioner determines that Re-
spondents meet all statutory and regu-
latory requirements. Said license, and
the first one year renewal of said -
cense, if granted, would be provisicnal,
subject to the following conditions:

(a) Respondents acknowledge
and agree to comply with the interpre-
tation of the agency rule applied in /n
the Matter of Efrain Corona, 11 BOLI
44 (1992), that a substantial underpay-
ment of workers' compensation premi-
ums because of under-reporting of
payroli constitutes a failure to make
workers' compensation  payments
when due; and

(b) Respondents contempora-
neously provide the Commissioner
with a copy of any report submitted by
Respondents to Respondents' work-
ers' compensation insurance carrier for
purposes of determining premium bifl-
ings; and ,
(c) Respondents annually pro-
vide the Commissioner with a copy of
Respondents’  estmated  payroll

reported to Respondents' workers'
compensation insurance carrier for as-
sessment of annual premium for each
policy year; and

{d) Respondents notlify the
Commissioner within one husiness
day of,

i. Any nofice by Respon-
dents fo their workers' compensation
insurer of Respondents’ intent to can-
cel or in any way modify Respondents’
workers' compensation coverage; or

i.. Any nofice by Respon-
dents' workers' compensation insurer
to Respondents of insurer's intent to
cancel or in any way modify Respon-
dents’ workers' compensation cover-
age; and

(e) If Respondents’ workers'
compensation insurance is canceled,
Respondents provide the Commis-
sioner, within two business days of giv-
ing to the insurer or receiving from the
insurer notice of said cancellation, evi-
dence of Respondents' continued cov-
erage under the same insurer or
replacement coverage under another
qualified insurer; and '

() Respondents monthly pro-
vide the Commissioner with copies of
any and all bid awards and ongoing
contracts for forestation work with pub-
lic entiies, and notification of foresta-
tion contracts with private entities; and

(g) Respondents comply with
all laws and rules regulating farm labor
contractors.

{2) Respondents understand and
acknowledge that upon proof of Re-
spondents' failure to comply with items
(1) @), ®), (c}, (). (e) or (f) of this
Amended Order, the Commissioner

may immediately revoke Respondents’ .
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license and not issue Respondents a
license prior to October 1, 1988.
{3) Respondents agree to pay:

(a) $30,000 to the Bureau of La-
bor and industries to be used for the
administration of farm labor contractor
statutes and rules; and

(b) $15,000 to the Bureau of La-
bor and Industries to be used for tech-
nical assistance to promote and
improve compliance with laws regulat-
ing farm labor contractors.

In the Matter of
MOHAMMAD NAWAZ KHAN,

dba Khan Farm Labor Contractor,
Respondent.

Case Number 25-85
Final Order of the Commissioner
Jack Roberts
Issued December 10, 1996.

SYNOPSIS

Respondent, a farm laber contrac-
tor in Oregon and Califomia, failed to
pay Oregon workers all money en-
trusted to him for that purpose; failed to
provide those workers with notices of
rights and remedies, written agree-
ments regarding terms and conditions
of employment, and itemized deduc-
tions statements; and failed to provide
to the Agency annual reports of farm-
ers with whom Respondent con-
tracted. The Commissioner assessed
civi penalties of $53,000 for the
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violations, ORS 658405, 658.407:
658.410; 658.440(1)(c), (e). (7). (q), and
(h), 658453, OAR 839-15-125, 839-
15-310; 839-15-350; 839-15-370: 830-

15-508(1)@), (b), (€), (@), (h), (), and
(s); and 838-50-300.

The above-entitled contested case
came on regularly for hearing before
Wamer W. Gregg, designated as
Hearings Referee by Jack Roberts,
Commissioner of the Bureau of Lahor
and Industries of the State of Oregon.
The hearing was held on July 11 and
12, 1995, in a conference room of the
Oregon Employment Department, 119
N Oakdsle, Medford. The Bureau of
Labor and Industries (the Agency) was
represented by Linda Lohr, an em-
ployee of the Agency. Mohammad
Nawaz Khan, dba Khan Farm Labor
Contractor (Respondent), was present
and was represented by David C.
White, Attomey at Law, Portland. Riaz
Khan, Sacramento, was appointed by
the Forum and under proper affirma-
tion, acted as interpreter for the Pun-
jabi" speaking witnesses. Maria Carillo,
Klamath Falls, was appoinied by the
Forum and under proper affimation
acted as an interpreter for a Spanish
speaking witness.

The Agency called as witnesses, in
order of appearance. Respondent,
southem Oregon farmers James L.
Moore and Dan and Tammy Shuck;
Agency Compliance Specialists Edu-
ardo Sifuentez and Raul Ramirez; and
Respondent foreman Eliasar Castillo.

Respondent called as withesses, in
order of appearance: famm workers
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Dilbagh Singh and Balbir Kaur Singh,
and Respondent's bookkeeper Rana
Khan,

Having fully considered the entire
record in this matter, |, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order,

FINDINGS OF FACT -
PROCEDURAL

1) On Ocloher 26, 1894, the
Agency issued a “Notice Of Intent To
Assess Civil Penalties” (Notice of In-
tent) o Respondent. The Notice of In-
tent informed Respondent that the
Commissioner intended to assess civil
penalties against Respondent totaling
$288,500 pursuant to ORS 658.453.
As the basis for this action, the Agency
alleged substantially as follows:

1. In 1993, while licensed as a
fam iabor contractor (FLC), Re-
spondent failed to pay wages
when due with funds entrusted to
Respondent for that purpose to 19
persons employed by respondent
in  Oregon, viclatng ORS
858.440(1)(c) and OAR 839-15-
508(1)(qg). The Agency alleged that
these violations were aggravated
by being wiliful, intentional, re-
peated, and numerous and scught
a penally of $1,000 per violation,
or $19,000.

2. In 1993, while licensed as an
FLC, Respondent failed fo fumish
to at least 105 workers at the time

*

Punjabi is one of several languages or dialects spoken in Pakistan and

India and was the native tongue of Respondent's family and some of Respon-

dent's workers.

they were hired, recruited, or solic-
ited a written statement describing
the worker's rights and remedies
as required by statute, violating
ORS 658.440(1}{) and OAR
839-15-310. The Agency alleged
that these violations were aggra-
vated by being willful, intentional,
repeated, and numerous and
sought a penalty of $500 per viola-
tion, or $52,500.

3. In 1993, while licensed as an
FLC, Respondent failed to execute
written agreements between Re-
spondent and at least 105 workers
containing the terms and condi-
tions listed in ORS 658.440(1)f) at
the time they were hired and be-
fore they performed any work for
Respondent, violating ORS
658.440(1)(g} and OAR B838-15-
508(1)(g). The Agency alleged that
these violations were aggravated
by being willful, intentional, re-
peated, and numerous and sought
a penalty of $500 per violation, or
$52,500.

4. As of Apnl 30, 1993, Respon-
dent failed to file any form showing
the dates, types and location of
work, and the name of the farmer
contracted with by Respondent in
Oregon in 1982, and as of April 30,
1994, Respondent failed fo file any
form showing the dates, types and
location of work, and the name of
the farmer contracted with by Re-
spondent in Oregon between May
1, 1993, and April 30, 1994, violat-
ing ORS 658.440(1)(e) and OAR
839-15-350. The Agency alleged
that these violations were aggra-
vated by being wiliful and repeated
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and sought a penally of $500 per
viotation, or $1,000.

5. In 1993, while licensed as an
FLC, Respondent failed to fumish
to at least 75 workers employed by
Respondent itemized statements
of eamings and deductions
(WH-154) as required at the time
Respondent paid the workers, vio-
lating ORS 658.440(1)(h) and
OAR 839-15-370. The Agency al-
leged that these violations were
aggravated by being willful and re-
peated and sought a penaity of
$500 per violation, or $37,500.

6. In June and July 1994, Respon-
dent, while unlicensed, recruited,
solicited, and supplied 32 workers
to perform farm labor for James
Moore in Merill, Oregon, violating
ORS 658.453{(1}a) and OAR
839-15-125. The Agency alleged
that these violations were aggra-
vated by being willful and repeated
and by Respondent's knowledge
of the ficense expiration and
sought a penalty of $2,000 per vio-
lation, or $64,000.

7. In June and July 1994, Respon-
dent, while unlicensed, recruifed,
solicited, and supplied 29 workers
to perform famm labor for Daniel
and Tammy Shuck in Merril, Ore-
gon, violating ORS 658.453(1)(a)
and OAR 839-15-125. The
Agency alleged that these viola-
tions were aggravated by being
willful and repeated and by Re-
spondent's knowledge of the |-
cense expiration and sought a
penalty of $2,000 per violation, or
$58,000.

8. In June and July 1994, Respon-
dent, while acting as a farm labor



contractor as described in counts
6 and 7, failed to carry a labor con-
tractor's license, violating ORS
658.440(1)(@). The Agency al-
leged that these violations were
aggravated by being willful and re-
peated and by Respondents
knowledge of the violations and
sought a penalty of $2,000 per vio-
lation, or $4,000.

The Notice of Intent was served on
Respondent by cerfified mail at 8346
Bailey Road, Yuba City, CA 95993 on
October 29, 1994, and by certified mail
at PO Box 704, Yuba City, CA 95893
on November 2, 1994,

2) On November 14, 1994, Re-
spondent through counsel answered
the Notice of Intent by denying each of
the eight counts, reserving the right to

amend the answer lo state affirnative

defenses, and requested a contested
case hearing.

3) The Agency requested a hear-
ing date and on January 5, 1995, the
Hearings Unit issued to Respondent
and the Agency a Noftice of Hearing
setfing forth the time and place of the
requested hearing and the designated
Hearings Referee, together with the
following: a) a Notice of Contested
Case Rights and Procedures contain-
ing the information required by ORS
183.413, and b) a complete copy of the
Agency's administrative rules regard-
ing the contested case process — OAR
839-50-000 through 839-50-420.

4} On January 27, 1995, the forum
received Respondents metion re-
questing a postponement of the hear
ing scheduled for February 28, 1995,
due to Respondent's absence from the
United States, and the hearing was re-
set to May 16, 1995. On April 285,
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1985, Respondent’s counsel again
sought a postponement due to Re-
spondents continued absence from
the country due fo a death in the fam-
ity. Over the Agency's objection, the
Hearings Referee reset the hearing to
July 11, 1995.

5} On June 16, 1995, Respon-
dent's counsel moved for appeintment
of a Pakistani speaking interpreter
based on Respondent's limited English
and the anficipated presentation of
non-English speaking witnesses from
Pakistan or India. On June 29, 1895,
the Agency objected, citing affidavits of
Agency staff conceming Respondent's
dealing with the Agency in English.
The Agency had no cbjection to a Pun-
jebi  speaking interpreter for the
witnesses.

6) The Agency and Respondent
timely filed their respective case
summaries.

7) On July 7, 1995, the Hearings
Referee, relying on the OAR 839-50-
300 provision that "a person who can-
not speak or understand the English
language * * * is entitled to a qualified
interpreter,” ruled as follows:

"Respondent has obtained a -
cense as a farm labor contractor
using the Agency's forms printed
in English. He is represented by
counsel. The forum finds no ne-
cessity for providing him with an
interpreter. The witnesses are a
different matter. Assuming that
some or all of them have difficulty
with English, a failure to have an
interpreter  available might ad-
versely affect Respondents
defense.”
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The Referee stated his intent to have a
Punjabi speaker for the witness testi-
mony available beginning at a time cer-
tain for Respondent to present his
Punjabi speaking witnesses, ouf of or-
der if necessary. The interpreter could
then clarfy any problems in under-
standing that may have arisen earlier
and the interpreter's services may be
limited to a portion of the praceeding.

8) Beginning in mid-June 1985
and continuing until the date of hear-
ing, the forum attempted to obtain the
services of a Punjabi speaking inter-
preter, either in Medford or elsewhere
in Oregon. No professional interpreter
with the requisite skills in the needed
dialect was available. Out of neces-
sity, the Hearings Referee appointed
Riaz Khan, a brother of Respondent, to
serve as interpreter for the witnesses
speaking Punjabi. During the hearing,
the Hearings Referee appointed Maria
Carillo to serve as interpreter for Eli-
asar Castilo, a Spanish speaking
withess.

9) At the commencement of the
hearing, Respondent's counsel stated
that Respondent had received the No-
tice of Contested Case Rights and
Procedures and had no questions
about it.

10) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the Hearings Referee orally advised
the participants of the issues to be ad-
dressed, the matters to be proved, and
the procedures govermning the conduct
of the hearing.

11) During the hearing, the Agency
and Respondent stipulated that the
testimony of farm workers Khurshid
Ahmad, Aetar Singh, and Daljit Kaur,
al of whom had worked for

Respondent since 1992 and all of
whom were available as witnesses,
would be substantially similar {o that of
Dilbagh Singh and Balbir Kaur Singh
and therefore cumulative.

12) At the close of the hearing on
July 12, 1985, the participants agreed
to submit the case on written argument
and the Hearings Referee announced
a schedule for submitting argument.
Submissions were timely received un-
der that schedule and the record
closed August 14, 1895,

13) The proposed order, containing
an exceptions notice, was issued June
26, 1996. Exceptions were due July 6,
1996. On July 3, 1996, the Hearings
Referee extended the due date for ex-
ceptions to July 31, 1996. Respondent
timely filed exceptions, which are dealt
with in the Opinion seciion of this
order. -

FINDINGS OF FACT — THE MERITS

1) At fimes material herein, Re-
spondent Mohammad Nawaz Khan,
doing business as Khan Fam Labor
Contractor, utilized the personal serv-
ices of persons within this state in con-
nection with the production or
harvesting of farm products for an
agreed remuneration or rate of pay.
He speaks English and Punjabi.

2) At times material, Eduardo Si-
fuentez was employed as a Compli-
ance Specialist with the Wage and
Hour Division of the Agency. His du-
ties included investigation of wage
claims and of alleged violations of
wage and hour laws including farm fa-
bor contracting laws. He was sfa-
tioned in Eugene, but covered some
work in southem Oregon. He is fluent
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in English and Spanish; he does not
speak Punjabi.

3} At times material herein, Raul
Ramirez was a Compliance Specialist
with the Farm Labor Unit of the Wage
and Hour Division of the Agency. He
began his duties, which included inves-
tigation of wage claims and of alleged
farm labor violations, in March 1994 in
Medford. He is fiuent in English and
Spanish; he does not speak Punjabi,

4) Ramirez was familiar with farm
labor contracting through his position
‘with the Agency, through his family,
which included a labor contractor, and
from working on farms. It is common
among persons of Hispanic extraction
to use the patemal-matemal form in
stating their names and the names of
other workers or to use either or both
names,’

5) In July 1993, Sifuentez received
a telephone complaint that farm work-
ers were being paid Califomia mini-
mum wage while working in Oregen.
1n 1993, minimum wage in California
was $4.25 an hour and minimum wage
in Oregon was $4.75 an hour.

6) Form WH-151 is an Agency
form headed "Rights of Workers." Itis
intended to be receipted for by each
worker before each job begins and ex-
plains the rights of workers and re-
sponsibilities of labor contractors in
Oregon. K explains that contractors
must be licensed, provide writlen
agreements and notices of rights to
workers, have a bond, pay and give
nofice of minimum wage, and explains
that workers have legal rights, may
make claim for unpaid wages or for on
the job  injudes, may eam

unemployment benefits, and are pro-
fected against discrimination. It in-
cludes the address of each Agency
office. Form WH-151S is the same
form in Spanish.

7) Form WH-153 is an Agency
form headed "Agreement Between
Contractor and Workers (To be exe-
cuted by both parties).” It is intended
to memorialize between the labor con-
tractor and the worker such items as
rate of pay, bonus, personal loans,
housing, health and day care services,
empioyment conditions, equipment
and clothing, the existence of any labor
dispute, the owner of the land, any
other working conditions, and acknowl-
edgment of the WH-151 rights and
remedies form and provisions of the
federal service contract act, if applica-
ble. Itis intended to be signed by each
worker and the contractor before each
job begins. Form WH-153S is the
same form in Spanish.

8) Oregon farm labor coniractors
are required by statute to furnish each
worker with an itemized written state-
ment of eamings and deductions each
time the worker is paid.

9) On July 21, 1993, Sifuentez in-
terviewed Deloris Gallaga, Martin Gal-
laga, and Rueben Pallacios at the Star
inn in Doris, Califomia. They each
stated that they had worked for Re-
spondent in both Oregon and Califor-
nia for $4.25 an hour, were paid in
cash, and were not given a written
statement of deductions. They each
stated that they had not received writ-
ten statements of their rights and
remedies (WH-151) and had not re-
ceived written agreements signed on
behalf of Respondent containing the

See footnote, Finding of Fact 29, infra.

terms and conditions of employment
(WH-153) at the fime of hire and be-
fore any work was performed. They
were not working on July 21 because
their transportation had broken down.
They stated that their co-workers
would be available in the evening.

10) On the evening of July 21,
1993, Sifuentez retumed to the Star
inn and interviewed Doroteo Avila,
Rocque Avila, Jovito Campos, Alberto
Castillo-Garcia, Guillermo Cervantes,
Refubio Flores, Juan Gonzales, Lo-
renzo Gonzales, Jose Gonzalez, Juan
Guyardo, Humberic Hemandez,
Mardento Hemandez-Delgado, Hilario
Lora, Gilberto Martinez, Pedro Morado,
Isaac Morales, Alfredo Rosales, Rob-
erio Zamudia, and Simon Zamudia. All
claimed to have worked in Oregon for
Respondent under a foreman named
Lala. They stated that they were trans-
ported by bus to a job site north of Kla-
math Falls, Oregon. They did not know
the farmer's name. All stated that they
were paid $4.25 an hour in cash and
were not given a written statement of
deductions. All stated that they had
not received written statements of their
rights and remedies (WH-151) and
had not received written agreements
signed on behalf of Respondent con-
taining the terms and conditions of em-
ployment (WH-153) at the time of hire
and before any work was performed.

11) On July 29, 1993, Sifuentez
met with Respondent and Rana Khan
at the Agency's Medford office. He
had requested payroll records and in-
formation covering Respondent's work
in Oregon in 1993. Respondent sup-
plied a lists of workers paid by check
and a list of cash payments. Thereaf-
ter, Sifuentez continuously asked
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Respondent for documentation of
hours worked in Oregon, payments
made, and deductions provided to the
workers. On or about August 3, 1893,
Respondent submitted a revision of
those lists, showing additicnal workers
paid.

12) Sifuentez understood Respon-
dent to say on July 29, 1593, that nei-
ther Respendent nor his foreman or
bookkeeper hiad given out the WH-151
and WH-153 forms to the workers in
1993. Respondent alsc said that
workers who were paid cash received
no fisting of deductions,

13) On August 12, 1993, Sifuentez
wrote to Respondent listing 36 indi-
viduals whom he had determined had
worked for Respondent in Oregon and
had not been paid the minimum wage
of $4.75 an hour. The list included
those persons Sifuentez had inter-
viewed at the Starr Inn. His lefter also
questioned the total number of workers
who had worked in Oregon for Re-
spondent because Sifuentez had de-
veloped information showing over 50
workers in Oregon on several days in
July and over 80 workers on three oc-
casions. He asked for further docu-
mentation. Finally, Respondent
submitted a final revised list of workers
for 1993 in Oregon.

14) At times material herein, Rana
Khan resided in Yuba City, California,
where his nomal occupation was with
an engineering fim. Beginning in
1993, he acted as bookkeeper for Re-
spondent on an on-call basis. He is
Respondent's brother-in-law. In 1954,
he also acted in a bookkeeping capac-
ity for Dan and Tammy Shuck. He
speaks English and Punjabi.
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15) Rana Khan began his book-
keeper duties with Respondent after
the 1993 iabor season started. He lo-
cated temporarily in Doris. In 1993, the
foreman on the job kept track of the
number of hours worked by each
worker and tumed that in fo the book-
keeper. Workers were paid each two
weeks. Lala was the main foreman
and knew whether the work was in
California or Oregon. Lala also was in
charge of giving written rights of work-
ers (WH-1561) and work agreements
(WH-153) to the workers. He was out
of the country at the fime of hearing
and was not available. He had the
original records of work location and
distribution of documents with him.

16) Rana Khan prepared the lists
of workers and payments submitted to
Sifuentez in July 1993 using available
records. The lists were revised and
expanded as Rana Khan compiled
them and more work was performed.
They included only those who worked
in Oregon. He denied that either he or
Respondent told Sifuentez in July 1993
that WH-151 and WH-153 forms were
not provided to the workers in 1993.

17) Respondent gave out the
WH-151 and WH-153 forms to some
of the workers in 1993. He could pro-
vide no record of the written receipt by
each worker. He denied that he told
Sifuentez in July 1993 that WH-151
and WH-153 forms were not provided
to the workers.

18) Respondent acknowledged
that he had not filed a record of farm-
ers with whom he contracted in 1992
or in 1993. He testified that the work
for each farmer was of short duration
and did not involve written contracts
because the farmers would not bother

with written contracts for only a few
days work. He stated his belief that
the annual requirement for such re-
ports referred only to written contracts.

19) Rana Khan discussed the
wages claimed by Deloris Gallaga with
the worker. An additional payment
was made, satisfying that claim. The
claims of Martin Gallaga and Rueben
Pallacios were also resolved.

20) Sifuentez pursued wages
claims for 19 of the 22 persons inter-
viewed at the Star. When Respon-
dent did not respond with payment,
Sifuentez initiated a claim against Re-
spondent's bond with Amwest Surety.
Amwest demanded documentation,
which Sifuentez supplied on March 11,
1894,

21) On or about March 17, 1994,
Amwest officially advised Respondent
in writing of the Agency's claim against
the bond, asking for resolution or de-
fenses, When it did not receive a sat-
isfactory response, Amwest eventually
paid a total of $3,750 to the Agency for
the 19 workers listed in the Agency's
March 11 lefter. At the time of the
hearing, 11 of those individuals had
been located and paid by the Agency.

22) Sifuentez determined that a to-
tal of 105 individuals had worked for
Respondent in Cregon in 1993. He ar-
rived at this number from the records
Respondent provided, from the per-
sons he interviewed, and from a list of
workers provided by Deloris Gallaga.
He assumed that those listed on Re-
spondent's records were Oregon work-
ers because he had asked for Oregon
records. Relying on Respondent's
statement that required documents
were not provided, he also determined
that Respondent violated each
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document
worker,

requirement for each

23) Some workers who worked for
Respondent in 1993 received forms
fisting their rights (WH-151) and forms
of agreement disclosing terms and
conditions of each job (WH-153)
through Respondent. While the work-
ers did not read English, their children
did and the forms were explained to
them by the children. These workers
knew the Oregon and €alifornia mini-
mum wage and where to go to seek
assistance with wages. They were
consistently provided with statements
of eamings and deductions, which
were read to them by their children.
Once a job was completed and they
were paid for it, they did not keep the
documents. They worked for Respon-
dent in Oregon in 1993 but did not
work for Respendent in Oregon in
1994.

24) The workers whom Respon-
dent provided to the Oregon farmers in
1993 performed thinhing and weeding
of sugar beets. Respondent billed for
these services by listing the number of
workers provided and hours worked
for each day. The number of workers
mauttiplied by the hours worked by the
crew each day was then multiplied by
an hourly rate ($4.75 in Oregon). The
foreman's services were billed at $5.00
an hour. The fotal charge for workers
and foreman were added together and
then 25 percent of that figure was
added for FICA, workers compensa-
ton, unemployment, and Respon-
dent's commission, It was this final
fotal that was billed to and paid by the
farmer.

25) At times materal, James
Moore was a famer in Klamath

County, Oregon, and Modoc and Siski-
you counties in Califomnia. In 1993, he
retained Respondent fo provide labor
for his sugar beet operation in Oregon.
He was satisfied with Respondent's
crew and services and planned fo use
him again in 1994. Moore then
learmed that Respondent had no 1994
Oregon license.

26) At times material, Dan and
Tammy Shuck farmed land northeast
of Menill, Oregon, and south of Tule-
lake in Califomia. In 1993, they re-
tained Respondent fo provide labor for
their sugar beet operation in Oregon.
They were satisfied with Respondent's
crew and services and planned to use
him again in 1994.

27) In June 1984, Ramkez re-
ceived an allegation that Respondent
was working in Oregon near Klamath
Falls. He checked for the presence of
a work force in the Merrill and Malin ar-
eas near Klamath Falls. He knew that
farmers needed labor in June and July
for weeding and thinning sugar beets.

28) Ramirez interviewed Moore in
mid-June 1894. Moore was upset with
the Agency over Respondents unli-
censed status, believing it was due to
an increased bonding requirement. He
had difficulty locating labor and his
crops needed work. He asked
Ramirez about hiring workers who also
worked for Respondent. Ramirez told
him he could hire available workers,
but could not use Respondent as a
source. Ramirez explained the law
and supplied Moore with written defini-
fions of farm labor confractor activity.
Moore was upset due to difficulty in
getting labor and perceived Ramirez
as accusatory and unsympathetic.



- 29) Respondent was doing work
for Moore in Califomnia in June 1994
and Moore leamed of an idle crew
through its foreman, "Alvaro".” Moore
fold "Alvaro” there was Oregon work.
Workers showed up and Moore hired
them directly. Moore's CPA cut the in-
dividual workers' paychecks for
Moore's signature and handled with-
holding and taxes. Moore paid "Al-
varo" only as a foreman and not for
supplying workers. He did not pay Re-
spondent for supplying workers in
1994.

30) On June 30, 1994, Ramirez
spoke with four workers in Oregon
south of Klamath Falls. Jueventino Al-
varado, Genovva Orosco, Hugo Oro-
sco, and Jose Ortega all stated they
had been working on the Shuck prop-
erty in Oregon. They said they had
been recruited by Serefino Alvaro
Pina, a foreman for Respondent, and
that they had worked for Respondent.
They had paychecks signed by Dan
Shuck, but were convinced they had
worked for Respondent. They were
reporting that day to work for Respon-
dent in California.

31) In June 1994, Jefferson State
Plumbing, Menill, Oregon, provided
portable foilets to the Shuck property.
The toilets were ordered by Pina, who
Jefferson State knew had worked for
Respondent as a foreman, and were
hilled to Respondent.

32) On or about June 30, 1994,
Ramirez spoke with Dan Shuck, who
stated he had hired and paid the farm
laborers himself. Ramirez understood
him to say that he had used Respon-
dents services and prepared a
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statement for Shuck’s signature. On
July 25, 1994, when Ramirez again
met with the Shucks, Dan Shuck de-
nied that he had said he used Respon-
dent in 1994 and refused to sign a
statement.

33) When the Shucks leamed that
Respondent had no 1994 license, they
hired workers directly. They dealt with
Serefino Pina, who had also been a
foreman for Respondent. They hired
Rana Khan to do the paperwork. They
did not know where Pina obtained the
warkers. They paid Rana Khan as a
bookkeeper and paid Pina as a fore-
man; neither was paid any sum for
supplying workers. They did not pay
Respondent for supplying workers in
1994,

34) Eliasar Castilo worked for Re-
spondent as a foreman in 1994, from
about May to August. He was hired by
Felipe Mendoza, who acted as Re-
spondent’s general manager and who
showed him the various work loca-
tions. Serefino Pina was also a fore-
man, with the same duties of making
sure that the workers did their jobs.
The workers provided their own trans-
portation. Casfillo lived in Klamath
Falls and knew where the Oregon-
California state line was located. He
was aware that Respondent was pro-
hibited from working in Oregon. He
stated that there was some work in

Oregon, but not for Moore or the

Shucks. He did not recall giving pre-
work documents to workers in Oregon.
He did recall that all checks for his
services and for his crew came from
Respondent through Rana Khan. He
stated he was told by another brother

* The forum infers from other evidence that this was Serefino Alvarado (or
Alvaro) Pina, aka Serefino Pina, aka Serefin Alvarado.

of Respondent to say in Oregon that
the famer was paying him.

35) Respondent and Rana Khan
were not altogether credible. Neither
could satisfactorily explain the lack of
resistance to the bonding action. Both
testified under soclemn affimation that
their Oregon workers in 1993 received
required worker's rights and disclosure
statements and also were given state-
ments of deductions, but admitted
there were no copies in their files,
which they attributed to the disappear-
ance of the foreman Lala. Both testi-
fied that Sifuentez was confrontive and
seemed to have decided that Respon-
dent had viclated the law, Respondent
admitted that he had not filed the re-
quired annual listing of Oregon con-
tracts, but stated that he thought only
written contracts need be reported. On
the other hand, there was evidence
from some workers that they routinely
received the required documents. The
forum has credited only sc much of the
testimony of Respondent and Rana
Khan.as was not overcome by more
credible documents or testimony.

ULTIMATE FINDINGS OF FACT

1} At times material herein, Re-
spondent Mohammad Nawaz Khan
utilized the personal services of per-
sons within this state in connection with
the production or harvesting of farm
products for an agreed remuneration
or rate of pay.

2) Respondent was a licensed
farm labor contractor in Oregon and in
California through May 30, 1993. Re-
spondent was not licensed in Oregon
after May 1993,

3) in 1993, Respondent failed to
pay wages when due that had been
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entrusted to him for that purpose to 19
persons who had worked for Respon-
dent in Oregon.

4) In 1993, Respondent failed fo
fumish to each of 22 workers at the
time they were hired a written state-
ment describing the workers’ rights
and remedies.

5) In 1993, Respondent failed to
execute written agreements, contain-
ing the terms and conditions of em-
ployment, between himself and each
of 22 workers at the time of hire and
before any work was performed.

6) On or after April 30, 1993, Re-
spondent failed to file with the Bureau
of Labor and Industries written informa-
tion showing dates, types, and location
of work for each farmer with whom Re-
spondent contracted in Oregon in
1992.

7y On or after Aprit 30, 1994, Re-
spondent failed to file with the Bureau
of Labor and Industries written informa-
tion showing dates, types, and location
of work for each farmer with whom Re-
spondent contracted in Oregon in
1893.

8) In 1993, Respondent failed to
fumish to each of 22 workers at the
time they were paid with an itemized
statement of deductions taken from the
workers' pay.

9) Respondent did not recruit
workers to perform fam labor for
James Moore in Memill, Oregon, in
June and July 1894,

10) Respondent did not recruit
workers to perform farm labor for Dan
and Tammy Shuck in Merill, Oregon,
in June and July 1894,



202 In the Matter of MOHAMMAD KHAN

11) Respondent did not cany an
Oregon fanm labor contractor's license
in1994.

CONCLUSIONS OF LAW

1) At times material herein, ORS
658.405 provided, in part:

"(1) 'Famm labor contractor
means any person who, for an
agreed remuneration or rate of
pay, recruits, solicits, supplies or
employs workers to perform labor
for another to work in * * * the pro-
duction or harvesting of farm prod-
ucts * * * However, ‘farm labor
contractor’ does notinclude:

"(a) Farmers ** "

At times material herein, ORS 658.407
provided:

“The Commissicner of the Bureau
of Labor and Industries shall ad-
minister and enforce ORS 658.405
to 658.503 and 658.830, and in so
doing shall:

(1) Investigate and attempt to
adjust equitably controversies be-
tween farm labor contractors and
their workers with respect to
claims ansing under ORS 658.415
{3).

"(2) Take appropriate action to
establish the liability or lack thereof
of the farm Ilabor confractor for
wages of the employees of the
farm labor contractor and if appro-
priate proof exists of liability for
wages the commissioner shall pay
the same or such part thereof as
the commissioner has funds on
deposit or cause the surety com-
pany to forthwith pay the entire Ii-
ability or such part thereof as the
sums due under the bond will
permit.

"(3) Adopt appropriate rules to
administer ORS 658405 to
658.503 and 658.830."

At times material herein, ORS 658.410
provided, in part;
"(1} Except as provided by
ORS 658.425, no person shall act
as a farm labor contractor without
a valid license in the person's pos-
session issued to the person by
the Commissioner of the Bureau of
| abor and Industries. "

The Commissioner of the Bureau of
Labor and Industries of the State of
Oregon has jurisdiction over the per-
sons and subject matter herein.

2) At times material herein, ORS
658.440 provided, in part:

"(1) Each person acting as a
farm labor contractor shall:

LR A8 RN

"(c) Pay or distribute promptly,
when due, to the individuals enti-
fled thereto all money or other
things of value entrusted to the la-
bor contractor by any person for
that purpose.”
Respondents failure in 1993 fo
promptly pay 19 workers all money en-
trusted to him for that purpose consti-
tuted 19 viclations of ORS 658.440
(1)(c).

3) At times material herein, ORS
658.440 provided, in part:

"(1) Each person acling as a
farm labor contractor shall:
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"(fy Fumish to each worker, at
the time of hiring, recruiting, solicit-
ing or supplying, whichever occurs
first, a written statement in the
English language and any other
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language used by the farm labor

At times materal herein, OAR

contractor to communicate with 839-15:-310 provided

the workers that contains a de-
scription of.

"(A) The method of computing
the rate of compensation.

"(B) The terms and conditions
of any bonus offered, including the
manner of determining when the
bonus is eamed.

"(C) The terms and conditions
of any loan made to the worker.

(D) The conditions of any
housing, health and chid care
services to be provided.

"(E} The terms and conditions
of employment, including the ap-
proximate length of season or pe-
rod of employment and the
approximate starting and ending
dates thereof.

“(F) The terms and conditions
under which the worker is fur-
nished clothing or equipment.

"(G} The name and address of
the owner of all operaficns where
the worker will be working as a re-
sult of being recruited, solicited,
supplied or employed by the famm
labor contractor.

"(H) The existence of a labor
dispute at the worksite.

") The worker's rights and
remedies under ORS chapters
654 and 656, ORS 658.405 to
658.503 and 658.830, the Service
Contract Act (41 USC. ;82
351-401) and any other such law
specified by the Commissioner of
the Bureau of Labor and Indus-
tries, in plain and simple language
in a form specified by the
commissioner."

"(1) Every Farm and Forest La-
bor Contractor must fumish each
worker with a written statement of
the worker's rights and remedies
under the Workers Compensation
Law, the Farm and Forest Labor
Contractor Law, and Federal Serv-
ice Contracts Act, The Federal and
Oregon Minimum Wage Laws,
Oregon Wage Collection Laws,
Unemployment  Compensation
Laws, and Civil Rights laws. The
form must be written in English
and in the language used by the
contractor to communicate with
the workers.

"(2) The form must be given to
the workers at the time they are
hired, recruited or solicited by the
contractor or at the time they are
supplied to another by the contrac-
tor, whichever occurs first,

"(3) The Commissioner has
prepared Form WH-151 for use by
contractors in complying with this
rule. The form is in English and
Spanish and is available at any of-
fice of the Bureau of Labor and
Industries.”

Respondent's failure to provide to each
of 22 workers in 1993 the disclosure
statements required by ORS 658.440
(1)(f) constituted 22 violations of that
statute.

4) At times material herein, ORS
658.440 provided, in part:
"(1) Each person acting as a
farm labor contractor shall:
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"(g) At the time of hirng and
prior to the worker performing any
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work for the farm labor contractor,
execute a written agreement be-
tween the worker and the farm la-
bor contractor containing the terms
and conditions described in para-
graph (f} (A} to () of this subsec-
tion. The written agreement shall
be in the English language and
any other language used by the
farm labor contractor to communi-
cate with the workers."

At times material herein, OAR
839-15-360 provided, in part;

*(1) Farm * * * Labor Contrac-
tors are required to file information
relating to work agreements be-
tween the Farm * * * Labor Con-
tractors and their workers with the
Bureau.

2y The Commissioner has
developed Form WH-153 which, in
conjunction with Form WH-151,
* ** can be used to comply with
this rule. Farm * * * Labor Con-
tractors may use any form for filing
the information so long as it con-
tains all the elements of Form
WH-153 and Form WH-151.
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"(4) Farm * * * Labor Contrac-
tors are required to fumnish their
workers with a written statement
disclosing the terms and condi-
tions of employment, including all
the elements contained in Form
WH-151 and * * * to execute a writ-
ten agreement with their workers
prior to the starting of work. The
written agreement must provide for
ali the elements contained in Form
WH-153. *** A copy of the agree-
ment must be furnished to workers

prior fo

work."
Respondents failure to execute with
each of 22 workers in 1993 the written
agreement containing the terms and
conditions of employment as required
by statute constituted 22 violations of
ORS 668.440(1)(q).

5) At times material herein, ORS
658.440 provided, in part:

"(1) Each person acting as a
farm labor contractor shall;
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the workers starting

"(e) File with the Bureau of La-
bor and Industries, as required by
rule, information relating to work
agreements between the farm la-
bor confractor and farmers and be-
tween the farm labor contractor
and workers or information con-
ceming changes in the circum-
stances under which the license
was issued."

At times material
839-15-350 provided:

"(1) Farm Labor Contractors
are required to file information re-
lating to their agreements with
farmers with the Bureau,

(2} The Commissioner has
developed Form WH-152 which
can be used to comply with this
rule. Farm Labor Contractors may
use any form for filing the informa-
fion so long as it contains all the
elements of Form WH-152.

"(38) Farm Labor Contractors
must file this information with the
Bureau by April 30 of each year.
Amended or updated information
may be filed at any fime. Al infor-
mation must be filed with the
Wage and Hour Division, Farm

herein, OAR

Labor Unit, 3865 Wolverine Street,
N.E., Salem, OR 97310." '

Respondents failure to file a form
WH-152 or its equivalent by April 30,
1983, for 1992 constituted a violation of
ORS 658.440(1)(e).

6) Respondent's failure to file a
form WH-152 or its equivalent by April
30, 1994, for 1993 constituted a vicla-
tion of ORS 658.440(1)(e).

7} At times material herein, ORS
658.440 provided, in part.
"(1) Each person acling as a
famm labor contractor shall;
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"(h) Fumish to the worker each
time the worker receives a com-
pensation payment from the farm
labor confractor, a written state-
ment itemizing the total payment
and amount and purpose of each
deduction  therefrom, hours
worked and rate of pay or rate of
pay and pieces done if the work is
done on a piece rate basis, and if
the work is done under the Service
Contract Act (41 USC.
:52. 351-401) or related federal or
state law, a written statement of
any applicable prevailing wage."

At times material herein, OAR
839-15-370 provided, in part:

"(1} Farm and Forest Labor
Contraciors are required to furnish
each worker, each time the worker
receives a compensation payment
from the contractor, a written item-
ized statement of eamings. The
written itemized statement must
include:

"(a) The total gross payment
being made;
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"(b) The amount and purpose
of each and every deduction from
the gross payment;

*(c} The fotal number of hours
worked during the time covered by
the gross payment;

"(d) The rate of pay;

“(e) If the worker is paid on a
piece rate, the number of pieces
done and the rate of pay per piece
done;

“{fy The net amount paid after
any deductions.

"(2) If the worker is being paid
for work done under any law which
requires the payment of a prevail-
ing rate of wage (such as the Fed-
eral Service Contract Act
Davis-Bacon Act or state prevail-
ing wage law), Farm and Forest
Labor Contractors must fumish the
worker with a written statement
specifying the amount to the pre-
vailing wage rate required fo be
paid.

"(3) The Commissioner has
prepared Form WH-154 which
contains all the elements required
by, and can be used fo comply
with, this rule. Famm and Forest
Labor Contractors may use any
form for fumishing this information
to workers so long as it contains all
the elements of Form WH-154."

Respondent's failure in 1993 to fumish
to each of 22 workers at the time they
were paid with an itemized statement
of deductions taken from the worker's
pay constituted 22 violations of ORS
658.440(1)(h).

8) At times material herein, OAR
839-15-125 provided:



"No person may perform the activi-
ties of a Farm or Forest Labor
Contractor without first obtaining a
temporary permit or license issued
by the Bureau. No person may
perform the activities of a Forest
Labor Contractor or operate a
farm-worker camp without first ob-
taining a special indorsement from
the Bureau authorizing such per-
formance. Unless otherwise spe-
cifically exempt, and except for
cooperative corporations, no per-
son may perform the duties of a
farm or forest labor contractor or
operate a farm-worker camp un-
der a license issued to be corpora-
tion unless the person is also
licensed to perform such duties.”

Respondent did not act as a farm labor
contractor for James Moore in Merill,
Oregon, in June and July 1994, and
did not viclate ORS 658.410 and OAR
839-15-125.

9} Respondent did not act as a
farm labor contractor for Dan and
Tammy Shuck in Memill, Oregon, in
June and July 1994, and did not violate
ORS 658.410 and OAR 839-15-125.

10) At times material herein, ORS
658.440 provided, in part;

(1) Each person acting as a
farm labor contractor shall:

"(a) Carry a labor confractor's
license at all times and exhibit it
upon request to any person with
whom the contractor intends fo
deal in the capacity of a farm labor
contractor."

Respondent was not required to canry
an Oregon farm labor contractor's li-
cense in 1994 and did not violate ORS
658.440(1)(a).
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11) At times material herein, ORS
658.453 provided, in part:

"(1) In addition to any other
penalty provided by law, the Com-
missioner of the Bureau of Labor
and Industries may assess a civil
penalty not to exceed $2,000 for
each violation by:

‘(@ A farm labor contractor
who, without the license required
by ORS 658.405 to 658.503 and
658.830, recruits, solicits, supplies
or employs a worker.
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"¢} A farm labor contractor
who fails to comply with ORS
658.440(1)***."

At times material herein, OAR
839-15-508 provided, in part;

"(1) Pursuant to ORS 658.453,

the Commissioner may impose a

civil penalty for violations of any of
the following stafutes:

"(a} Acting as a fam or forest
labor contractor without a license
in violation of ORS 658.410;

“(b) Failure of the farm or forest
labor contractor to, before begin-
ning work on any contract or other
agreement;

"(A} Display the license or tem-
porary permit to the person fo
whom workers are to be provided,
or to the person’s agent; or

(B) Provide to the person to
whom workers are to be provided,
or to the person's agent, a copy of
the license or temporary permit
pursuant to QRS 658.453(f) [sic).

I % % % %k

"(e) Failing to pay or distribute
when due any money or other

valuables entrusted to the contrac-
tor in violation of ORS 658.440
{1}k

W Wk ke k

"(g) Failing to execute a written
agreement with each worker in
violation of ORS 658.440(1){g);

"(hy Failing to fumish each
worker with a disclosure statement
or copy of a work agreement con-
ceming the terms and conditions
of employment in violation of ORS
658.440(1)(f);

Wk i % kK

"(j) Failing to fumnish each
worker with an itemized deduction
staterment and statement as to the
rate of wage to be paid and other
information in violation of ORS
658.440(1)(h);

Wk ok kR ok

"(s) Failing to carry the license
in violation of ORS 658.440(1)a)[.1"
The Commissioner of the Bureau of
Labor and Industries is authorized to
impose civil penalties for violations of
ORS 658.405 to 658.503 and 658.830.
The penalties imposed in the Order be-
low is a proper exercise of that
authority.
OPINION

As the resuit of separate investiga-
tions initiated in 1993 and 1994, the
Agency brought multiple charges of
violations of the Oregon Farm Labor
Contractor Act (ORS 658405 fo
£58.503) against Respondent. For
1993, Respondent was charged with
failure to pay wages when due to 19
persons employed by respondent in
Oregon with funds enfrusted fo Re-
spondent for that purpose, with failure
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fo fumish to 105 workers at the i

they were hired, recruited, or solicited a

written statement describing the
worker's rights and remedies, with fail-
ure to execute written agreements be-
tween Respondent and 105 workers
containing working terms and condi-
tions, with failure to furnish to 75 work-
ers employed by Respondent required
itemized statements of eamings and
deductions at the time Respondent
paid them, and with failure to file a form
showing the dates, types, and location
of work and the name of the fammer
contracted with by Respondent in Ore-
gon in 1992 and in 1993. For 1904,
Respondent was charged with recruit-
ing, soliciting, and supplying 32 work-
ers fo perform farm labor for James
Moore in Merril, Oregon, while unii-
censed, with recruiting, soliciting, and

supplying 29 workers to perform farm

tabor for Daniel and Tammy Shuck in
Merrill, Oregon, while unlicensed, and
with failure to carry a labor confractor's
license while acting as a farm labor
contractor as described. The Agency
sought a civil penalty for each violation,
including a penalty as to each individ-
ual worker involved in each violation.

1t is the Agency's burden to estab-
lish by a preponderance of the evi-
dence that Respondent violated the
statutes in the manner described.
OSC! v. Bureau of Labor and Indus-
tries, 98 Or App 548, 780 P2d 743
(1989), rev den 308 Or 660, 784 P2d
1101 (1989). Thus, the Agency must
present evidence inferring that the fact
of violation is "more probably tfrue than
false." in the Matter of Sunnyside Inn,
11 BOLI 151 (1983). Using this stan-
dard, it was established to the forum's
safisfaction by a preponderance of
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evidence on the whole record that Re-
spondent in 1993 failed to pay wages
when due to 19 Oregon employees
with funds entrusted to Respondent for
that purpose:

1. Respondent billed the services
of workers in Oregon at $4.75 an
hour in 1993 and was paid at that
rate by Oregon farmers.

2. 19 workers in Cregon were ini-
tially paid $4.25 an hour.

3. The Agency made claim for the
differential against Respondent's
bond.

4. The hond claim was paid.

It was established by a preponder-
ance of evidence on the whole record
that Respondent in 1983 failed to fur-
nish fo 22 workers at the time they
were hired, recruited, or solicited with a
written statement describing the
worker's rights and remedies:

1. Respondent hired, recruited, or
solicited workers in Oregen in
1993,

2. 22 of Respondent's workers in
Oregon stated that they did not re-
ceive a written statement describ-
ing their rights and remedies when
they were hired, recniited, or
solicited.

3. Respondent had no record of
providing the required statement to
those 22 workers.

4. Respondent had no record of
providing the required statement to
as many as 83 additional workers,
but some of these, though not all,
received such statements.

It was established by a preponder-
ance of evidence on the whole record
that Respondent falled to execufe

written agreements containing working

terms and conditions between himself -

and 22 workers in 1993:

1. Respondent hired and em-
ployed workers in Oregon in 1993.

2. 22 of Respondent's workers in

Oregon stated that Respondent .

faled to execute written agree-
ments containing working terms

and conditions between himself

and the 22 workers.

3. Respandent had no record of
executing written agreements con-
taining working terms and condi-
tions between himself and those
22 workers.

4. Respondent had no record of
executing written agreements con-
taining working terms and condi-
tions between himself and as
many as 83 additional workers, but
some of these, though not all, re-
ceived such agreements.

It was established by a preponder-
ance of evidence on the whole record
that Respondent failed to file any report
showing the dates, types, and location
of work and names of farmers con-
tracted with in Oregon for 1992 or
1993,

1. Respondent admitted he had
filed no annual report of farmers
contracted with for 1992 or 1993.

it was established by a preponder-
ance of evidence on the whole record
that Respondent falled fo fumnish to 22
workers employed by Respondent in
1993 itemized statements of eamings
and deductions as required at the time
Respondent paid the workers:

1. Respondent employed workers
in Oregon in 1993.

2. 22 workers employed by Re-
spondent in Oregon stated that
Respondent failed to fumish them
with itemized statements of eam-
ings and deductions as required at
the time Respondent paid them.

3. Respondent had no record of
fumishing those 22 workers item-
ized statements of eamings and
deductions.

4. Respondent had no record of
fumnishing itemized statements of
eamings and deductions to as
many as 53 additional workers, but
some of these, though not all, re-
ceived such agreements.

It was not established by a prepon-
derance of evidence on the whole re-
cord that Respondent in 1994, while
unlicensed, recruited, solicited, and
supplied 32 workers to perform fam
labor for James Moore in Mermil,
QOregon:

1. Respondent was not licensed in
Oregon in 1994.

2. Respondent denied employing
workers in Oregon in 1994,

3. James Moore denied using Re-
spondent as a contractor in Ore-
gonin 1964,

4. One of Respondent's foremen
stated that there was some work in
Oregon in 1994, but not for Moore.

- B, Moare hired workers in Oregon
in 1884 who had also worked for
Respondent in California.

6. Moore paid those workers di-

rectly; there was no record that

Moore paid anything to Respon-

dent in 1994.

it was not established by a prepon-
derance of evidence on the whole
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record that Respondent in 1994, while
uniicensed, recruited, solicited, and
supplied 29 workers to perform farm
labor for Daniel and Tammy Shuck in
Merrill, Oregon.

1. Respondent was not licensed in
Oregon in 1894,

2. Respondent denied employing
workers in Oregon in 1994,

3. Daniel and Tammy Shuck de-
nied using Respondent as a con-
tractor in Oregon in 1994.

4. One of Respondents foremen
stated that there was some work in
Cregoen in Cregen in 1994, but not
for the Shucks.

5. The Shucks hired workers in
Oregon in 1994 who had also
worked for Respondent in
California.

8. The Shucks paid those workers
direcfly.

7. Four of Respondent's workers
stated that they worked in Oregon
in June 1994 for Respondent, but
their paychecks were issued by
the Shucks.

8. The Shucks hired Rana Khan
as a bookkeeper in 1994, there
was no evidence that the Shucks
paid anything to Respondent or to
Rana Khan for supplying workers
in 1994.

it was not established by a prepon-
derance of evidence on the whole re-
cord that Respondent in 1994 acted as
a farm labor contractor and failed to
carry a labor contractor's license.

n formulating its factual findings,
the forum has confined itself to the re-
cord, as it is obligated to do. 1t would
be speculative to predicate from 50 to
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80 individual violations of supplying
worker documents upon Respondent's
alleged admissions to the investigator,
which Respondent later recanted at
hearing, particularly where the workers
who testified stated that such docu-
ments were generally supplied fo
them. Similarly, where the farmers
and Respondent deny contracting in
Oregon in 1994, the opinion of absent
workers that they worked for Respon-
dent, although paid by the fammer, and
the statement of a foreman regarding
work for other fammers in Oregon is in-
sufficient to overcome those denials.
Based on the forum’s evaluation of the

evidence, the Order below is
appropriate.
Respondent's Exceptions

Respondent excepted to the find-
ings and conclusions of the Proposed
Order as follows: Exception:

1. 19 violations of ORS
658.440(1)(c) in 1993 (faiing to
pay when due all monies enfrusted
to him far that purpose);

2. 22  violations of ORS
658.440(1)(f) (failing to fumish 22
workers written statements of their
rights and remedies);

3. 22 viodlations of ORS
658.440(1)(g) (failing to execute
written agreements containing la-
bor terms and conditions);

4 22 violations of ORS
658.440(1}h) (failing fo fumish
workers with written statements
itemizing deductions from their
pay);

5. Respondent admitted fo two vio-
lations of ORS 658.440(1)(e)

(failure to file forms regarding con-
tracts with farmers in 1992 and
1993), but excepted to the civi
penalty proposed of $500 per vio-
laion as "an unconscionable
abuse of agency discretion” for
“"technical, paperwork violations."

Respondent argues that the failure
to pay count was based on unrecorded
and undocumented interviews of per-
sons who did not testify and did not
otherwise make claim against Respon-
dent. Respondent also noted an "in-
ability to rebut the allegations due to a
missing former foreman and missing
records, and to a bonding company
action of which Respondent had no
notice." In the Iatter regard, Respon-
dent claims no prior notice and no op-
portunity to defend the bonding action,
stating "it is undisputed that the bond-
ing company addressed its notice to
respondent incomrectly and the notice
was not delivered o respondent and
that BOLI "made no effort to notify re-
spondent of the claim against the
bond."

The Agency investigator inter-
viewed 22 individuals who had worked
for Respondent in Oregon in 1993; all
indicated they had not received the
rights and remedies statements, exe-
cuted writfen agreements containing
tabor terms and conditions, or been
fumished with written statements item-
izing their deductions. All 22 told the
investigator that they had received the
lower California wage for their Oregon
work. Three of these were later paid
when they confronted Respondent di-
rectly. The remaining 19 were paid by
the bonding company.” Respondent

The gross amount was paid to BOLI. At the fime of the hearing, 11 of

the 19 workers had actually collected checks from the Agency.

Citeas 15 BOLI 211 (1997). 21

testified to receiving notice of the bond-
ing action and discussing it with the
Agency investigator. The Agency evi-
dence regarding these 22 interviews
was hearsay, but nothing on this re-
cord indicates that it was anything but
reliable. Respondent's exceptions 1 to
4 are overmuled.

As to the amount of civil penalty of
$500 for each admitted violation of
ORS 658.440(1)(e), ORS 658453
authorizes the Commissicner to im-
pose a penalty of up to $2,000 for each
violation.  The penalties imposed
herein are reasonable, and Respon-
dent's exception 5 is overruled.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658453, Respondent
MOHAMMAD NAWAZ KHAN, dba
Khan Fam Labor Contractor, is
hereby ordered to deliver to the Bu-
reat of Labor and Industries, Fiscal
Services Office Suite 1010, 800 NE
QOregon Street # 32, Portland, Oregon
§7232-2109, a certified check payable
fo the Bureau of Labor and Industries
in the amount of FIFTY-THREE
THOUSAND DOLLARS ($53,000),
plus any interest thereon which ac-
crues at the annual rate of nine percent
between a date ten days after the issu-
ance of this Final Order and the date
said Respondent complies herewith.
This assessment is made as civil pen-
alty against said Respondent as fol-
lows: for 19 violations of ORS
658.440{1)c), $19,000 ($1,000 per
violation); for 22 violations of ORS
658.440(1)(f), $11,000 ($500 per viola-
tion); for 22 violations of ORS
658.440(1)g), $11,000 ($500 per vio-
lation; for two violations of ORS
658.440(1)(e), $1,000 ($500 per

violation; for 22 violations of ORS
658.440(1)(h), $11,000 ($500 per vio-
fation; total $563,000.

In the Matter of
A.LP. INCORPORATED,

dba A.L.P. Incorporated, a Corpora-
tion of Idaho, dha Red-Eye Hut, Inc.,
and Allen L. Pieper, Respondents.

Case Number 05-95
Final Order of the Commissioner
Jack Roberts
Issued January 8, 1997.

SYNOPSIS

Female complainant was em-
ployed by corporate respondent and
was sexually harassed by individual re-
spondent, owner of the corporation.
The Commissioner found the corpo-
rate respondent, together with the indi-
vidual respondent who aided the
unlawful practice, liable for complain-
ant's resulting emotional distress. ORS
659.030 (1)b) and (g); OAR 839-07-
550(1) and (3}, 839-07-555(1) and (3).

The above-entitled contested case
came on regularly for hearing before
Warner W, Gregg, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries of the State of
Oregon. The hearing was held on
January 4, 1996, in a conference room
of the offices of the Employment De-
parfment, 375 SW 2nd Avenue,



212 in the Matter of A.L.P. INCORPORATED

Ontario, Oregon. The Bureau of Labor
and Industries (the Agency) was repre-
sented by Linda Lohr, an employee of
the Agency. ALP. Incorporated, dba
Red-Eye Hut, Inc, (Respondent
ALP) and Allen L. Pieper (Respon-
dent) were represented by William C.
Tharp, Attomey at Law, Ontario. Re-
spondent was present throughout the
hearing on his own behalf and as the
representative of Respondent A.L.P.
Teresa Getman (Complainant) was
present throughout the hearing and
was not represented by counsel.

The Agency called the following
withesses; Complainant, Complain-
ant's aunt Rebecca Ramirez, Com-
plainants friend Rebecca Smith,
Complainants hushand Randy Get-
man, and Agency Senior Investigator
Susan Moxley (by telephone).

Respondents called the following
witnesses: Respondent, Respondents'
former employee Roberta Leija, Re-
spondents’ neighboring shopkeeper
Charlotte O'Leary, and Respondent's
friend Wes Sessums.

Having fully considered the entire
record in this matter, 1, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following Rul-
ings on Motions and Objections, Find-
ings of Fact (Procedural and on the
Merits), Ultimate Findings of Fact, Con-
clusions of Law, Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On October 24, 1994, Com-
plainant filed a verified complaint with
the Agency alleging that she was the
victim of the unfawful employment
practices of Respondents. After inves-
tigation and review, the Agency issued

an Administrative Determination finding
substantial evidence supporting the al-
legations of the complaint.

2) On August 28, 1995 the
Agency prepared for service on Re-
spondents Specific Charges, alleging
that Respondents  discriminated
against Complainant in her employ-
ment based on her sex in violation of
ORS 659.030(1)(a), (b), and (g). With
the Specific Charges, the Agency
served on Respondents the following:
a) Notice of Hearing setting forth the
time and place of the hearing; b) a No-
tice of Contested Case Rights and
Procedures containing the information
required by ORS 183.413; c) a com-
plete copy of Oregon Administrative
Rules (OAR) regarding the contested
case process; and d) a separate copy
of the specific administrative rule re-
garding responsive pleadings.

3) A copy of those Charges, to-
gether with items a) through d} of Pro-
cedural Finding 2 above, were sent by
US Post Office certified mail, postage
prepaid, to the Respondents and their
counsel on August 31, 1995. Both the
Notice of Contested Case Rights and
Procedures (item b) and the Bureau of
Labor and Industries Contested Case
Hearings Rules (item d) at OAR
839-50-130(1), provided that an an-
swer must be filed within 20 days of
the receipt of the charging document.
US Post Office certified mail retum re-
ceipts showed delivery on September
2, 1995,

4} On September 22, 1995, Re-
spondents through counsel timely filed
their answer wherein Respondents ad-
mitted employing Complainant, a fe-
male, in Oregon and that Respondent
was her immediate supervisor.

Respondents denied any unlawful em-
ployment practices or damages to
Complainant based on Complainant's
female sex.

5) On October 6, 1985, the Forum
issued a discovery order requiring
each participant fo submit a summary
of the case pursuant to OAR
839-50-200 and 839-50-210. Respon-
dents timely submitted their case sum-
mary. The Agency sought a resetting
of the hearing and after discussions
with the participants, the ALJ set the
hearing for January 3, 1996.

6) On November 21, 1985, the
matter was postponed on the AlLJ's
motion after discussion with the partici-
pants to January 4, 1996, and the due
date for case summaries was ex-
tended. Thereafter, the Agency filed its
case summary and Respondents filed
an additional list of witnesses prior fo
the hearing.

7) At the commencement of the
hearing, counsel for Respondents
stated that he had reviewed the Notice
of Contested Case Rights and
Procedures and had no questions
about it

8) At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ orally advised the participants
of the issues to be addressed, the
matters to be proved, and the
procedures goveming the conduct of
the hearing.

9) At the commencement of the
hearing, the Agency moved to dismiss
the portion of the Specific Charges
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aliuding to constructive discharge and
economic damages for lost wages.
The ALJ granted the Agency's motion.

10) At the commencement of the
hearing, Respondents filed a written
motion to dismiss, a copy of which was
served on the Agency. The AlJ de-
nied Respondents' motion in its en-
tirety. The ALJ's reasoning upon this
motion and upon counsel's other ob-
jection is contained in the section enti-
ted "Rulings on Motions and
Objections” below.

11) The proposed order, containing
an exceptions notice, was issued
August 7, 1996. Exceptions were due
August 19, 1996. Respondents and
the Agency timely fied exceptions
which are dealt with in the Opinion sec-
tion of this order.

RULINGS ON MOTIONS AND
OBJECTIONS

Respondents' written motion fo dis-
miss was based on a purported lack of
statutory authority for this forum to
grant non-economic damages and
contained a jury trial demand. The
AlJ denied Respondents' motion in its
entirety based on case law confirming
the Commissioner's authority through
ORS 659.060 and 659.010 to issue,
after hearing, an appropriate cease
and desist order reasonably calculated
to eliminate the effects of any untawful
practice found. Such effects include
any economic or non-economic dam-
age suffered by a complainant be-
cause of the practice.” That ruling is
confirmed.

* "The statutes and rules upon which this contested case proceeding is
based provide for redress of the Complainant's grievance through administra-
tive procedures.” In the Matter of Dunkin' Donuts, Inc., 8 BOLI 175 (1989}, cit-
ing Schipporeif v. Roberts, 308 Or 199, 778 P2d 953 (1989); Holien v. Sears,
Roebuck and Co., 298 Or 76, 689 P2d 1292 {1984), Cify of Portfand v. Bureau
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At the commencement of the hear-
ing, counsel for Respondents orally ob-
jected to the fact that the Case
Presenter and the ALJ were both em-
ployees of the convening authority, the
Commissioner. Counsel argued that
this was inherently unfair. The ALJ ex-
plained that the Case Presenter repre-
sented the Agency and the Agency's
view and finding from its investigation.
The ALJ explained further that Re-
spondents were entitled to a hearing
de novo, that neither the forum nor Re-
spondents were bound by the
Agency's iniial determination, and that
it was the Case Presenter's duty to
present fo the ALJ original evidence of
the facts so that the ALJ could deter-
mine whether the Agency made the
right interpretation when it said that Re-
spondents had committed unlawfui
employment practices. The ALJ fur-
ther noted that it was a commonality of

administrative law that the individual
prosecuting and the individual decision
maker both be employees of the same
entity. Respondents made no showing
of actual bias.” Respondents' objection
was noted and overruled. That ruling
is confirmed.

FINDINGS OF FACT - THE MERITS

1) At times material herein, Re-
spondent AL.P. was an [daho corpo-
ration doing business in Oregon as
A.L.P. Incorporated, a corporation of
ldaho, which did business at 247 S.
Oregon Street, Ontario, Oregon, as
Red-Eye Hut, a retail smoke shop and
tobacco store. Respondent Pieper
was owner and president of the corpo-
ration. Respondent A LP. utilized the
personal services of one or more indi-
viduals, reserving the right to control
the means by which such service was
performed.

of Labor and Industries, 298 Or 104, 680 P2d 475 (1984); Gaudry v. Bureau of
Labor, 48 Or App 589, 617 P2d 668 (1980); Fred Meyer, Inc. v. Bureau of La-
bor, 39 Or App 253, 592 P2d 564 (1979), rev den 287 Or 129 (remanded on
other grounds); School District No. 1 v. Nilsen, 271 Or 461, 534 P2d 1135
(1975); Williams v. Joyce, 4 Or App 482, 479 P2d 513 (1971).

"Where respondent's adverse employment decision is the primary rea-
son for complainant's mental suffering, * * * this forum may award compensa-
tion." In the Matter of Portland General Electric, 7 BOLI 253 (1988); affd, PGE
v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 (1993).

"[Employer] also contends that the Commissioner's award of damages is
unconstitutiona! because it violates [employer's] right to a jury trial guaranteed
by Article |, section 17 and Article VI, section 3 of the Oregon Constitution.
This argument was considered and rejected in Williams v. Joyce, 4 Or App at
500-502, 479 P2d 513, and we have no reascn to reconsider that holding."
Fred Meyer, Inc. v. Bureau of Labor, 39 Or App 253, 592 P2d 564 (1979}, rev
den 287 Or 128 (remanded on other grounds). :

The mere fact that a hearings referee is an employee of the agency is in-
sufficient to prove bias or prejudice. In the Matter of Jose Linan, 13 BOL] 24
(1994); In the Matter of Clara Perez, 11 BOLI 181 (1993).

Administrative agencies typically investigate, prosecute, and adjudicate
cases within their jurisdiction. This combination of functions by itself does not
violate due process. Perez, supra, citing Frifz v. OSP, 30 Or App 1117, 569
P2d 654 (1977), Withrow v. Larkin, 421 US 35 (1975); Palm Gardens, Inc. v.
OLCC, 15 Or App 20, 514 P2d 888 (1973), rev den (1974).

2) At times material between May
and late July 1994, Complainant, a fe-
male, was employed as a retail clerk at
the Red-Eye Hut. She was the only
employee and Respondent was her
immediate supervisor.

3} Red-Eye Hut had for sale such
items as briar pipes, meerschaum
pipes, metal pipes, bongs, waterpipes,
pipe tobacco, pipe parts, scales, pack-
aging equipment, coffee, cigars, ciga-
rettes, incense, love oils, and Harley
Davidson clothing.

4) In a separate area at the rear of
the store, Red-Eye Hut also had for
sale what Respondent identified as
"adult toys and gifts," which included
such items as vibrators and dildos.”

5) Red-Eye Hut was described by
witnesses as a "head shop,”” dealing
in "drug paraphemalia.”

6) The portion of RedEye Hut
which had for sale the "adult toys and
gifts," was described by Complainant
as an "adult book store.”

7) There were no adult magazines
or books for sale at Red-Eye Hut, other
than two coloring books. Respondent
occasionally sold sexually explicit mov-
jes on order, but had no display for
them and no viewing facilities.

8) Randy Getman was Complain-
ant's husband. He encouraged Com-
plainant fo accept a job at Red-Eye
Hut in late May 1994 after he leamed
from Respondent of an opening for a
clerk and mentioned that Complainant
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might be interested. Complainant and
her husband needed the income and
employment was not plenfiful in
Ontario.

9) Both Complainant and her hus-
band had been in the Red-Eye Hut.
Before Complainant went to work
there, neither was aware of the sexu-
ally oriented items for sale in the back.

10) Rebecca Ramirez is Complain-
ant's aunt. She had lived in the On-
tario area since 1942 and was
acquainted with Respondent and the
Red-Eye Hut as a customer, She ad-
vised Complainant against working
there because of the allegedly drug-
related items sold. She was not aware
of the sexually oriented merchandise.
She had observed Respondent's inter-
action with women. As a customer,
she had heard him say of some female
customers who had just left "there
goes a bunch of bitches." On another
occasion, Ramirez was near the shop
when Respondent saw another
woman walking down the street and
remarked "boy, look at her boobs,
aren't they nice?"

11) Rebecca Smith had lived in
Ontario for 11 years and resided there
in 1994. She met Complainant
through Randy Getman and became
her friend. She had worked at a bar
near the Red-Eye Hut, had been in the
shop, and knew Respondent by sight.
At the time, she was not aware of the
sexually oriented merchandise.

* dildo n. a device of rubber, etc.,

a sexual stimulator. Webster's New
1086.

shaped like an erect penis and used as
World Dictionary, 2nd College Edition,

b head shop n. Coffog. a shop selling items, as posters, incense, mari-
juana pipes, etc., thought to appeal especially to those in the countercuiture.
Webster's New World Dictionary, 2nd College Edition, 1986.
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12) On her first day of work for Re-
spondent, Complainant told a cus-
tomer that the shop did not sell "adult’
items. Respondent corrected her and
showed her where those products
were. She was offended by the nature
of that merchandise, but did not tell Re-
spondent and continued to work there.

13) Also, on or near her first day,
because she was unfamiliar with what
she termed as the "drug paraphema-
lia" business, Respondent yelled at her
in front of customers: "How many god-
damn times do | have to tell you what
part goes with what part?"

14) As the employment continued,
Respondent never called Complainant
by name. In front of customers, he
would refer to her as "a dumb blonde,"
"a dumb fucking blonde bitch," and "a
dumb broad.”

15) Respondent personally price-
marked all of the sexually orented
merchandise, which he stated formed

only one quarter of one percent of his
sales.

16) On one occasion when Re-
spondent was unpacking a shipment
of sexually oriented merchandise, he
placed a dildo on the counter and told
Complainant that her husband had just
been replaced. :

17} Complainant was offended by
the remark, but just shrugged and
walked away. By that time in her em-
ployment, she thought that confronting
Respondent would just make matters
worse,

18) When Complainant wanted to
buy some diet pills sold in the shop,
Respondent told her she didn't need
diet pills, she just needed to have more
sex with her husbhand. On another

In the Matter of ALL.P. INCORPORATED

occasion when she came to work look-
ing "grumpy,” Respondent told her she
needed to start getting laid every mom-
ing before coming to work because it
was a proven fact that it put people in a
good mood, and if she ever was in
court, she should be sure the judge
had been laid that moming.

19) Complainant was offended by
these remarks, but did not tell Respon-
dent because she believed he had a
sharp tongue and had a bad opinion of
women. When he was annoyed, Re-
spondent threatened to "bitch slap"
her. Complainant had not heard that
term before and was unsure of its
meaning; to her, it meant that he would
siap her,

20} Respondent commented on
women customers with remarks fike
"look at the tits on her" or "look at the
ass on her” or "she used to be my gir-
friend, she was really good in bed." He
remarked on the size of Complainant's
sister-in-law's behind.  Each time,
Complainant was offended but did not
tell Respondent.

21) Respondent's daughter, a child
about four years of age, was some-
times in the shop. Complainant read to
her, bought her puzzles, and took her
to lunch. One day, the little girl was go-
ing to the circus with her father and
Complainant bent down to ask her
about seeing the elephants. VWhen
Complainant asked if her daddy was
going to buy her an elephant, Respon-
dent slapped Complainant on top of
the head. Complainant said nothing,
aithough it hurt.

22) Some days later, Respondent
again slapped Complainant on the top
of the head. Complainant said that it
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hurt and Respondent told her to stop
whining.

23) One day when Complainant
had parked her car in front of the shop
late in the day, Respondent grabbed
her by both ams, applied pressure,
and called her "a real stupid fucking
dweeb” for blocking the parking
space.

24) Ramirez saw a bruise on Com-
plainant's arm which Complainant told
her was from Respondent grabbing
her. -

25) On July 27, 1994, there were
three visitors in the shop from Boise.
Respondent announced he was going
to take a nap. When Compiainant
tumed to look at him, he slapped her,
telling her not to look at him like that.
She felt the slap across her cheek, but
it left no mark. She noted the date on
her calendar and made an appoint-
ment to consult an attormey

26) Complainant told the attomey
about being struck and about Respon-
dent's treatment of her. The attormey
mentioned sexual harassment and
suggested that she consult the Bureau
of Labor and Industries.

27) On July 30, 1994, near closing
time, Complainant was shutting the
cash register drawer when she saw
Respondents hand near the drawer
and stopped. He slapped her across
the face and said "you thought you
were going to get to siam my fingers in
the drawer, didn't you?" The shop
closed and she left.

28) Complainant again consulted
the attorney, who confirmed that she

had a right to quit. He told her o go to

the police. The police took a report
and sent her to the District Attorney,
The District Attorey sent her to the
Bureau of Labor and Industries.

29) Complainant reported each of
Respondent's remarks and physical
actions during her employment o her
husband as they occurred. She told
him about the sexual remarks and
about being hit. Her reports to him
were tearful and she was visibly upset.
She repeatedly told her husband, "}
really don't want to go to work today."
Randy Getman repeated that they
needed the money. She did not return
to work after July 30.

30) Complainant called Ramirez
daily while she worked for Respon-
dent. Complainant told Ramirez about
Respondent's remarks, such as aboqt
getting more sex, and about being hit
on the head and slapped. She com-
plained of stomach upset, nausea, and
inability to sleep. Ramirez repeatedly
advised Complainant to quit because
she feared for her safety. Complainant
told her that she and Randy needed
the income.

31) On a day when Ramirez was
meeting Complainant for lunch, she
observed Complainant ask Respon-
dent a question while waiting on a cus-
tomer. Respondent rolled his eyes
and said "there's a dumb blonde for
you."

32) Complainant reported the inci-
dent of the dildo on the counter fo
Ramirez on the day it occurred. That
was the first Ramirez knew that the
Red-Eye Hut had sexually oriented
merchandise for sale.

* dweeb, no dictionary definition; presumably a noun with a negative con-
notation, not known to be gender specific.
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33) Complainant spoke with Smith
several times after beginning work at
the Red-Eye Hut, usually by telephone.
Complainant was upset about selling
the sexual merchandise. She told
Smith about the sexual remarks and
about being siapped. She told Smith
about the diido on the counter and the
remark about her husband. Smith was
away on vacation for three weeks in
July 1994. When she returned, Com-
plainant reported more slaps. Smith
was relieved when Complainant quit.

34) At the time of the hearing,
Complainant was 4 feet 8 inches tall
and weighed 105 pounds. Respon-
dent appeared to be approximately 6
feet 5 inches tall, weighing above 270
pounds.

35) On some days, Respondent
played cribbage with a friend during
business hours at the shop at a desk
to the left of the front door. He identi-
fied his cribbage playing fiends as
Wes Sessums and Bud Haselow.

36) Roberta Leija worked for Re-
spondent as a clerk at the Red-Eye
Hut in the early 1980's. She did not re-
call rude language or sexual com-
ments, and had no problems with him
as an employer.

37) Charlotte O'Leary ran the
Seams Right Sewing Center next door
to the Red-Eye Hut She knew Re-
spondent for a number of years, spoke
with him almost daily and had some
social contact such as dinners and vis-
its. She considered him big and loud
but a good friend. She knew of no
sexual advances by Respondent in-
volving his employees or his custom--
ers. She knew Complainant, but had
no information regarding Complain-
ant's allegations.

38) Wes Sessums played cribbage
with Respondent at the front desk near
the door of the Red-Eye Hut. He
never saw Respondent be abusive to
an employee. He never heard Re-
spondent use the term "bitch slap” to-
ward an employee. To Sessums, the
term was “just words," used during the
cribbage games. He remembered
Complainant had worked there, al-
though he thought that she was only
present a few times when he played
cribbage. He stated he joked with Re-
spondent about getting laid in the early
moming. He did not recall any re-
marks by Respondent about women
customers.

38) Complainant did not recall Ses-
sums. Respondent's usual cribbage
partner was an older, balding man. He
was the only one Complainant saw
playing cribbage with Respondent.

40) Randy Getman does not con-
front unpleasant situations. He tries to
avoid them and stated that he is physi-
cally a coward. At no time prior to
Complainants leaving Respondent's
employ did he discuss or attempt fo
discuss Complainant's concems with
Respondent. He eventually told Re-
spondent that she would nat be back.
He also stated about Complainant's
situation with Respondent that "it was a
bunch of bullshit” At hearing he stated
that he meant that it should not have
happened, not that her claims were
unfounded. He was not a forceful wit-
ness, but the bulk of his testimony was
confirmed by other credible evidence
and was therefore credible.

41) Respondents testimony was
not totally credible. He denied any of
the hitting alleged by Complainant, ex-
cept an instance were she was getting
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something from a counter below the
cash register and he put his hand on
her head to keep her from bumping
into the drawer. He insisted that the
remarks about women custorners, fre-
quency of sex, and about judges were
made to "Wes" during cribbage. When
Sessums did not recall all of the re-
marks, Respondent testified that there
was another frequent cribbage player,
Haselow, to whom he may have com-
mented and that he was unaware that
Complainant could hear his remarks,
explaining that "when you're playing
cards, you're not aware (i.e., of who is
listening)." His explanations lent cre-
dence to Complainant’s accounts of
events. After stating that he unpacks,
identifies, and price-marks each item in
the adult toys and gifts inventory, he
stated he didn't know whether the two
coloring books in the adult section
were sexually oriented. He denied us-
ing "bitch slap" except in the cribbage
games, stated that it was a term he
picked up while working in construction
that had no particular meaning, except
as a false threat. He stated that he of-
fered to handle sales of the sexual
merchandise if it made Complainant
uncomfortable, and insisted that Com-
piainant and her husband knew of the
adult merchandise before she worked
there. Based upen these inconsisten-
cies and his demeanor, the forum has
credited only so much of Respondent's
testimony as was verified by other reli-
able evidence.

42} Complainants testimony was
generally credible. She testified to a
sequence of events which she had
contemporaneously reported to her
aunt, her husband, and her friend. The
events she recited were consistent

with the reports they recalled. There
was no refiable evidence tending to
suggest a reason for disbelieving her.

43) Ouring her employment at the
Red-Eye Hut, Complainant was able to
function as cashier, but she felt honi-
ble. She was extremely careful at
work; "it was like walking cn glass with
him." She felt sick all the time. She
was sick to her stomach each morming
before going to work; she hated to go
to work because of the intimidation and
offensive comment. She was tearful
and tied up in knots because she had
to face another day. She did not seek
medical advice. Her emotional upset
diminished following termination of the
employment.

ULTIMATE FINDINGS OF FACT

1) At times material herein, Re-
spondent A L.P. was a foreign corpo-
ration doing business as the Red-Eye
Hut, a retail tobacco shop in Oregon
which utilized the personal service of
one or more individuals reserving to it-
self the right to control the means by
which such service was performed.

2) At times material herein, Re-
spondent was the owner and president
of Respondent ALL.P.

3) Complainant, female, was em-
pioyed at the Red-Eye Hut from May to
July 30, 1994. Respondent was her
immediate supervisor.

4) In addiion to tobacco and
smoking utensils, the Red-Eye Hut had
for sale sexually oriented adult foys
and gifts. Complainant leamed of
them on her initial day of work.

5) Complainant was offended by
the sexually oriented merchandise, but
needed the job; she did not tell Re-
spondent that she was offended.
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6) Respondent subjected Com-
plainant to demeaning, sexually offen-
sive comments on a frequent basis,
inciuding references io her sex life and
to his own.

7} Respondent often threatened to
"bitch slap” Complaihant, which put her
in fear.

8) Respondent physically struck
Complainant on the top of the head
and across her face.

9) Complainant's attendance and
performance as sales clerk were satis-
factory. She did not provoke Respon-
dent into violence.,

10} The ntimidation and harass-
ment based on Complainant's sex
caused Complainant extreme and con-
tinuing emotional distress, character-
ized by ftears, stomach aches,
sleeplessness, and upset nerves.

11} Complainant finally quit the job
by not retuming after July 30, 1994.
After she quit, her emotional upset
eventually diminished.

CONCLUSIONS OF LAW

1} Al times material herein, ORS
659.010 provided, in pertinent part:

"As used in ORS 659.010 to

£659.110 * * * unless the context re-

guires otherwise:

"(1) 'Bureau’ means the Bu-
reau of Labor and industries.

"(2) 'Cease and desist order
means an order signed by the
commissioner, taking info account
the subject matter of the complaint
and the need to supervise compli-
ance with the terms of any specific
order issued to eliminate the ef-
fects of any unlawful practice

found, addressed to a respondent
requiring the respondent to:

"(a) Perform an act or series of

acts designated therein and rea-
sonably calculated to carry out the

purposes of ORS * * * 659.010 to

659.110 * * *, eliminate the effects
of an unlawful practice found, and
protect the rights of the complain-
ant and other persons similarly
situated;
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"(6) 'Employer’ means any per-
son * * * who in this state * * * en-
gages or utilizes the personal
service of one or more employees
reserving the right to control the
means by which such service is
performed.
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"(12) 'Person' includes one or
more individuals * * * [or] corpora-
tions * * ¥,

"(13) 'Respondent includes
any person or entity against whom
a complaint or charge of unlawful
practices is filed * * *

"(14) 'Unlawful employment
practice' includes * * * those unlaw-
ful employment practices specified
in ORS 659.03Q ** *. "

Respondent AL.P. was an employer
subject o ORS 659.010 fo 659.110 at
all times material herein,

2} Al times material herein, ORS
659.040 (1) provided:

"Any person claiming to be ag-
grieved by an alleged unlawful em-
ployment practice, may * * * make,
sign and file with the commissioner
a verified complaint in wriing
which shall state the name and
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address of the person [or] em-
ployer * * * alleged to have com-
mitted the unlawful employment
practice complained of * * * no
later than one year after the al-
leged unlawful  employment
practice.”

Under ORS 659.010 to 659.110, the
Commissioner of the Bureau of Labor
and Industries has jurisdiction of the
persons and subject matter herein.

3) At times material herein, ORS
659.030 provided, in pertinent part:
(1) For the purposes of ORS
659.010 to 658.110 * * " itis an un-
lawful employment practice:
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“(b) For an employer because
of an individual's * * * sex * * * to
discriminate against such individ-
ual * * * in terms, conditions or
privileges of employment.
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"(g) For any person * * * to aid,
abet, incite, compel or coerce the
doing of any of the acts forbidden
under ORS 658.010 to 659.110

ek ok 1

At times material herein, OAR

839-07-550 provided, in part:
"Harassment on the basis of sex is
a violation of ORS 659.030. ltis
discrimination related to or be-
cause of an individual's gender.
Unwelcome sexual advances, re-
quests for sexual favors, and other
verbal or physical conduct of a
sexual nature constitute sexual
harassment when such conduct is
directed foward an individual be-
cause of that individual's gender
and:

(1) Submmission to such con-
duct is made either explicitly or im-
plicity a term or condition of an
individual's employment; or
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*(3) Such conduct has the pur-
pose or effect of unreasonably in-
terfering with an individual's work
performance or creating an intimi-
dating, hostile, or offensive work-
ing environment." :

The activities of Respondent consisted
of unwelcome verbal and physicat con-
duct of a sexual nature directed toward
Complainant because of her sex, cre-
ated an intimidating, hostile, and offen-
sive working environment, contrary to
OAR 839-07-550, and became an ex-
plicit ferm or condition of Complainant's
employment with Respondent ALP,,
in violation of ORS 659.030(1)(b).

4) OAR 839-07-555 provides, in
part
‘(1) An employer * * * is re-
sponsible for its acts and those of
its agents and supervisory employ-
ees with respect to sexual harass-
ment * Kk *' n

The actions, inactions, statements, and
motivations of Respondent are prop-
ery imputed fo Respondent ALP.
herein, which was fiable for the sexual
harassment of Complainant in the
workplace.

5} Under ORS 659.030(1)(g), Re-
spondent aided and compelled Re-
spondent A.L.P., a corporation, in the
doing of acts forbidden under ORS
659.010 to 653.110.

6) Pursuant to ORS 659.060(3)
and by the terms of ORS 659.010(2),
the Commissioner of the Bureau of La-
bor and Industries has the authority to
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issue a Cease and Desist Order re-
quining Respondents to perform an act
or series of acts in order to eliminate
the effects of an unlawful practice and
to protect the rights of others similarly
situated. The amount awarded in the
Order below is a proper exercise of
that authority.

OPINION

The elements of the unlawful em-
ployment practice of sexual harass-
ment are established where the Forum
finds a preponderance of evidence
showing:

1. The Respondent is an em-
ployer defined by statute;

2. The Complainant was em-
ployed by Respondent;

3. The Complainant is a member
of a protected class {sex);

4. The Respondent, or respon-
denf's agent supervisory em-
ployee, employee, or non-
employee in the workplace made
unwelcome sexual advances, re-
‘guests for sexual favors, or other
verbal or physical conduct of a
sexual nature, directed at Com-
plainant because of Complainant's
SEX;

5. The conduct had the purpose
or effect of unreasonably interfer-
ing with Complainant's work per-
formance or creating an
intimidating, hostile, or offensive
working environment, or submis-
sion to such conduct was made an
explicit or implicit term or condition
of employment;

6. If the conduct was directed at
Complainant by Respondents
agent, supesvisory employee, em-
ployee, or non-employee in the

workplace, the Respondent knew
or should have known of the
conduct;

7. The Complainant was harmed
by the conduct.

OAR 839-05-010(1); 839-07-550;
In the Matfer of Kenneth Williams,
14 BOLI 16, 24 (1995); In the Mal-
ter of Soapy's, Inc., 14 BOLI 86, 85
{1995),

In this case, the Agency has estab-
lished by a preponderance of the evi-
dence that Respondent Al.P. was an
employer employing Complainant, a
female, and that Respondent ALP.'s
supervisory employee, who was also
its owner, engaged in unwelcome ver-
bal and physical conduct of a sexual
nature, directed at Complainant be-
cause of Complainant's sex. The evi-
dence further established that the
cohduct had the effect of creating an
intimidating, hostile, and offensive
working environment, that submission
fo such conduct was made an explicit
term or condition of employment, and
that Respondent ALP. knew of the
conduct of its owner and agent. Fi-
nally, the evidence established that
Complainant suffered harm by way of
extrerne and engoing mental suffering
and emotiona!l distress, characterized
by tears, stomach aches, inabilty to
sleep, and upset nerves.

By way of defense, Respondents
attempfed fo establish that, before
Compilainant worked at Red-Eye Hut,
she and her husband were aware of all
of the merchandise offered for sale, in-
cluding the "adult toys and gifts,” and
that Complainant did not indicate then
or later that she found the merchan-
dise offensive. Respondents also
noted that Complainant continued with

the employment even after, according
to her, she first learned of the nature of
some of the merchandise. Apparently,
the suggestion there was that Com-
plainant was not initially as offended as
she claimed. Respondent attempted
to establish that even if he had said
some of the things repeated by Com-
plainant and her witnesses, his com-
ments were not fo or about
Complainant and she had merely over-
heard conversations between himself
and one of his cribbage companions.

Whether or not Complainant was
offended by the sexually oriented mer-
chandise is immaterial to the effect Re-
spondent's speech and conduct had
upon her. Certainly, she was offended
by his reference to at least one of the
items of merchandise in connection
with her and her husband. There was
other evidence that Respondent made
comments derogatory to and demean-
ing of Complainant in particular and
women in general. Respondent sug-
gested that Complainant have more
sex with her husband, that such activi-
ties put people in a good mood. He
commented in her presence on par-
ticular parts of the bodies of women
customers, including Complainant's
sister-indaw, and spoke about his own
sex life. He referred to Compiainant as
"a dumb blonde" or "dumb fucking
blonde bitch."

Respondents conduct and de-
meanor during her employment intimi-
dated Complainant. He repeatedly
threatened to "bitch slap" Complainant.
He struck her on the top of the head
and across the face. He grabbed her
by the ams and applied pressure.
She sought legal advice because of
the way Respondent treated her. She
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suffered stomach upset and nausea
and loss of sleep. She dreaded going
to work each day, and was reduced to
tears frequently because she was con-
vinced that the job was economically
necessary. Finally, after enduring Re-
spondent's actions toward her and
their effects for several weeks, and af-
ter consulting an attomey, she ceased
reporting to work, thus terminating her
employment.

Damages

As noted in the ruling on Respon-
dents' motion to dismiss, the Commis-
sioner is authorized by statute to issue
a cease and desist order designed to
eliminate the effects of any unlawful
practice found. Those effects in this
instance included severe mental dis-
tress over a two month period. The
evidence on this record suggests that
those effects diminished once Com-
plainant quit the job. Respondent
pointed out that Complainant did not
seek medical advice or counseling
conceming the alleged effects of Re-
spondent's behavior. This forum has
repeatedly held that while failure to
seek medical treatment may be one
element in evaluating the severity of
the effects of a discriminatory practice,
it is not necessarly an indicator of
whether or not the practice occurred.
in the Matter of Jerome Dusenberny, 9
BOL} 173 (19591); In the Matler of Port-
land General Electricc 7 BOll 253
(1988), affd, Portland General Electric
v. Bureau of Labor and Industries, 317
Or 606, 859 P2d 1143 (1993). The
amount awarded in the Order below is
a proper exercise of the Commis-
sioner's authority.
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Respondents' Exceptions

Respondents filed 12 exceptions to
the Proposed Order or portions
thereof,. Some exceptions overlapped
or repeated each other. Respondents'
exceptions are summarized below into
the groups, followed by the forum's
response.

A. Respondents excepted to the
AlJ's alleged bias, his concemn with
the nature of the business and its in-
ventory, his conclusion that the busi-
ness was a "head shop" selling "drug
paraphernalia,” and his failure fo ac-
knowledge that the items sold were not
ilegal (Exceptions 1, 5, 6, and 11).
Respondents failed to demoenstrate ac-
tual bias on this record. There is no
suggestion that any of the merchan-
dise for sale at Red-Eye Hut was ille-
gal. The terms "head shop" and "drug
paraphemnalia” are quoted terms used
by the withesses. Finding of Fact
(FOF) 13 has been revised slightly to
make it even more clear that the term
used was a quote. These exceptions
are not well taken.

B. Respondents excepted to the
AlLJ's conclusion that there was sexu-
ally oriented merchandise and pointed
out that Complainant was aware of the
adult items for sale and of the working
conditions, that she was advised by an
aunt not to work there but knew what
was sold, accepted the environment
and continued to work there without
objection to Respondent Pieper al-
though free to quit (Exceptions 2, 7, 8,
and 9). The record reflects that the
"adult toys and gifts" were clearly sexu-
ally oriented (see FOF 12). Complain-
ant's awareness of the merchandise,
her acceptance of the working condi-
tions, her continued employment, and

her failure to heed her aunts waming
do not prove that the merchandise was
not offensive or unwelcome or justify
the harassment and abusive treatment
to which she was subjected. These
exceptions are not well taken.

C. Respondents excepted to the

damages as being unsupported and
punitive in nature, to there being no
medical evidence in support of Com-
plainant's allegations of suffering, and
suggested that Complainant failed to
meet her burden in that her testimony
was uncomoborated (Exceptions 1, 3,
and 12). As indicated eatlier in this
opinion, this forum has previously ruled
that medical evidence of the physical
or psychological effects of an em-
ployer's behavior is not essential to
finding that such effects resulted where
there is credible testimony regarding
the result of the employer's actions.
PGE, supra; Dusenberry, supra. Wit-
nesses Ramirez, Smith, and Randy
Getman testified that they leamed from
Complainant about Respondents ac-
tions and remarks, and about their ef-
fect on her, as they happened.
Damages for mental suffering caused
by discriminatory employment prac-
tices are actual damages for actual
harm and are not punitive in nature. in
the Matter of Mefco Manufacturing,
inc., 7 BOWU 55 (1987), affd, Melco
Manufacturing, Inc. v. Bureau of Labor
and Industries, 93 Or App 317, 761
P2d 1362 (1988). These exceptions
are not well taken.

D. Respondents further excepted
fo the finding that employment was
scarce and to Complainant's failure to
seek replacement employment (Ex-
ceptions 8 and 10). There was wit-
ness testimeny that employment was

not plentiful in Ontario at timeés mate-
rial, and no evidence fo the contrary.
Because the Agency withdrew the
claim for lost wages, no finding was
made or was required regarding any
post-employment job search. These
exceptions are not well taken.

E. Finally, although admitting being
unable to show actual bias, Respon-
dents again excepted to the prosecutor
and the factfinder having the same
employer, alleging that to be a violation
of due process and equal protection
(Exception 4). This point was covered
adversely to Respondents’ position in
the Rulings on Motions and Objec-
tions, stpra, which have been con-
fimmed. The exception is without merit,
Agency Exceptions

The Agency, as it is permitied to do
under former OAR 839-50-380(1) and
(2), excepted to the amount-of com-
pensatory damages for mental and
emotional distress ($10,000) as not be-
ing "commensurate with the ALJFs Pro-
posed Uitmate Findings of Fact'
(PUFOF). The Agency requested that
the emotional distress award be in-
creased to accurately reflect the harm
suffered by Complainant. Citing
PUFOF 6 through 9, the Agency
pointed out that there were findings of
demeaning, sexually offensive com-
ment on a frequent basis, that Respon-
dent put Complainant in fear by threats
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and physically struck her on top of the
head and across the face, and that in-
timidation and harassment based on
her sex caused Complainant extreme
and continuing emotional distress
demonstrated by tears, stomach
aches, sleeplessness, and upset
nerves.

In the past, this forum has heid that
mental distress awards reflect the type
of discriminatory conduct, the duration,
severity, frequency, and pervasiveness
of that conduct, the type and duration
of the mental distress, and the vulner-
ability of the victim. In the Matter of
Motel 6, 13 BOLI 175 (1994), Awards
have been made in recent sexual har-
assment cases in varying amounts
based upon varying severity, fre-
quency, and duration: /n the Matter of
Chalet Restaurant and Bakery, 10
BOLI 183 (1992), affd without opinion,
JLG4, Inc. v. Bureau of Labor and in-
dustries, 125 Or App 588, 865 P2d
1344 (1993) ($10,000, impaired per-
sonal dignity, no physical abuse); In
the Matter of Kenneth Wiliams, 14
BOL! 16 (1995) ($20,000, sexual com-
ments and names, no physical abuse,
no evidence distress was of long dura-
tion); In the Malter of Fred Meyer, Inc.,
15 BOLI 77 (1996) ($20,000, over two
months of derisive sexual comment
and names, sexual touching, plus
“long-tasting distress").

L

order, ***

"(1) Any participant may file specific written exceptions to the proposed

"(2) Exceptions filed by the agency may include factual summaries,
statements of policy, corrections, prior agency decisions, but may not include
legal argument as defined in OAR 839-05-230 unless the agency is repre-

sented by counsel."

Current OAR 839-050-0380, effective December 9, 1986, is exactly the

same except for the number.
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In this case, in additicn to sexually
offensive and derogatory comments,
Complainant was subjected to threats
and being physically struck, and there
was a marked disparity in physical
stature between Complainant and Re-
spondent. While the effects of the dis-
criminatory canduct were not found to
be of long duration, the elements of se-
verity, frequency and vulnerability were
not adequately addressed by the AlJ's
proposed award. | am persuaded by
the Agency's reasoning and by prece-
dent, as well as by the absence of any
evidence that Respondent's conduct
was based on any reason except
Complainant's female sex, that an
award of $20,000 more closely serves
to eliminate the effects of the unlawful
practice.

ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2), and in order fo eliminate
the effects of the unlawful practices
found, Respondents AL.P. INCOR-
PORATED and ALLEN L. PIEPER are
hereby ordered to:

1) Deliver to the Fiscal Services
Office of the Bureau of Labor and In-
dustries, State Office Building, Suite
1010, 800 NE Oregon Street # 32,
Portland, Oregon 97232-2162, a certi-
fied check, payable to the Bureau of
Labor and Industries in frust for
TERESA GETMAN, in the amount of.

a) TWENTY THOUSAND DOL-
LARS ($20,000), representing com-
pensatory damages for the mental and
emotional  distress  suffered by

TERESA GETMAN as the result of
Respondents’ unlawful practices found
herein, plus

b) Interest at the legal rate on the
sum of $20,000 from the date of this
Final Order until Respondents comply
herewith, and

2) Cease and desist from discrimi-
natory conduct in the workplace di-
rected toward any employee based
upon that employee’s sex.

In the Matter of
SUSAN PALMER,

dba Sea Breeze Delivery,
Respondent.

Case Number 24-97
Final Order of the Commissioner
Jack Roberts
issued January 9, 1997,

SYNOPSIS

Respondent, who was in default for
failing to appear at hearing, failed to
pay three wage claimants all wages
due upon termination, in violation of
ORS 652.140(1) and (2). Respon-
dents failure to pay the wages was
wiliful, and the Commissioner ordered
Respondent to pay civil penalty wages,
pursuant o ORS 652.150. ORS
652.140(1) and (2), 652.150, 6563.261,
and OAR 839-20-030, 839-050-0330.

The above-entitled contested case
came on regularly for hearing before
Douglas A. McKean, designated as
Adminisfrative Law Judge by Jack
Roberts, Commissioner of the Bureau
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of Labor and Industries for the State of
Oregon. The hearing was held on
Thursday, December 19, 1996, in
Room 1004 of the Portland State Of-
fice Building, 800 NE Oregon Street,
Portland, Oregon.

The Bureau of Labor and Industries
(the Agency) was represented by Ju-
dith Bracanovich, an empioyee of the
Agency. Yahya "John" Farhat (Claim-
ant Farhat), Mike Huntsinger (Claimant
Huntsinger), and Connie Scott (Claim-
ant Scott) were present throughout the
hearing. Susan Palmer (Respondent),
after being duly notified of the time and
place of this hearing, failed to appear in
person or through a representative.

The Agency called the following
witnesses: Claimants Farhat,
Huntsinger, and Scott, Lois Banahene
and Sanford Groat, compliance spe-
cialists with the Wage and Hour Divi-
sion of the Agency, and David
Statchwick, a customer service agent
with United Airlines in Portland. Ad-
ministrative exhibits X-1 to X-16 and
Agency exhibits A-1 to A-5 and A-7 to
A-15 were offered and received into
evidence. The Agency withdrew ex-
hibit A-6. The record closed on De-
cember 19, 1996.

Having fully considered the entire
record in this matter, 1, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Merits), Ultimate Findings
of Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On Aprt 16, 1996, Claimant
Scott filed a wage clam with the

Agency. She alleged that she had
been employed by Respondent and
that Respondent had failed to pay
wages eamed and due to her. At the
same time that she filed the wage
claim, Claimant Scott assigned to the
Commissioner of Labor, in trust for
Claimant, all wages due from
Respondent.

2) On May 2, 1996, Claimant
Farhat filed a wage claim with the
Agency. He alleged that he had been
employed by Respondent and that Re-
spondent had falled to pay wages
eamed and due to him. At the same
time that he filed the wage claim,
Claimant Farhat assigned to the Com-
missioner of Labor, in trust for Claim-
ant, all wages due from Respondent.

3) On June 24, 1995, Claimant
Huntsinger filed a wage claim with the
Agency. He alleged that he had been
employed by Respondent and that Re-
spondent had falled to pay wages
eamed and due to him. At the same
time that he filed the wage claim,
Claimant Huntsinger assigned fo the
Commissioner of Labor, in trust for
Claimant, all wages due from
Respondent,

4) On August 30, 1996, the
Agency served on Respondent an Or-
der of Determination based upon the
wage claims filed by Claimants and the
Agency's investigation. The Order of
Determination found that Respondent
owed a total of $2,397.14 in wages
and $5,040 in civil penalty wages. Re-
spondent filed a timely answer through
counsel in which she denied the alle-
gations in the Order of Determination,
denied that she was the employer, and
alleged the affimative defense that
any non-payment of wages was as a
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result of the financial inability of the ac-
tual employer to pay the wages at the
fime they accrued. The Administrative
Law Judge later allowed the Order of
Determination to be amended to allege
that the total wages due was
$2,399.38.

5) On November 13, 1996, the
Hearings Unit issued a Notice of Hear-
ing to the Respondent, the Agency,
and the Claimants indicating the time
and place of the hearing on December
19, 1996. Together with the Notice of
Hearing, the forum sent a document
entitted "Notice of Contested Case
Rights and Procedures” containing the
information required by ORS 183.413,
and a copy of the forum's contested
case hearings rnuies, former OAR
839-50-000 to 839-50-420.

6) On November 26, 1996, the
Administrative Law Judge issued a dis-
covery order to the participants direct-
ing them each to submit a summary of
the case, including a list of the wit-
nesses to be called, and the identifica-
tion and description of any physical
evidence to be offered into evidence,
together with a copy of any such docu-
ment or evidence, according to the
provisions of former OAR 839-50-210
(1). The Administrative Law Judge
also granted an Agency motion to
compel discovery and ordered Re-
spondent to provide certain documents
to the Agency. The Agency submitted
a timely summary of the case and later
supplemented it.

7) On December 13, 1996, Re-
spondent's attomey, Michael Kennedy,
withdrew as attomey of record for
Respondent.

8) Atthe time and place set forth in
the Notice of Hearing for this matter,

Respondent did not appear or contact
the Agency or the Hearings Unit. Pur-
suant to OAR 838-050-0330, the Ad-
ministrative Law Judge waited 15
minutes before resuming the hearing.
At that time, Respondent had still not
appeared or contacted the Agency or
the Hearings Unit. The Administrative
Law Judge then found Respondent in
default as to the Order of Determina-
tion, and proceeded with the hearing.

9) On December 20, 1996, the
Hearings Unit issued a Proposed Or-
der in this matter. Included in the Pro-
posed Order was an Exceptions
Notice that allowed ten days for filing
exceptions. The Hearings Unit re-
ceived no exceptions.

FINDINGS OF FACT — THE MERITS

1} Oregon 101 Services, Inc., an
Oregon corporation, was incorporated
in December 1993. At the same time,
the corporation registered the as-
sumed business name (ABN) of "Sea
Breeze Delivery" Respondent was
the corporation's secretary and the
authorized representative for the ABN
registration. On December 24, 1884,
the assumed business name became
inactive due to an "ABN FAILUR [sic]".
On February 16, 1996, the corporation
was involuntarily dissolved by the stafe
Corporation Division.

2} During all times material herein,
that is, during the pericd January to
April 1996 (both before and after Feb-
ruary 16, 1996), Sea Breeze Delivery
was a business that contracted with
airline companies at the Portland Inter-
national Airport to deliver lost luggage
and baggage to its owners in Oregon
and southwest Washington. Both be-
fore and after February 16, 1996, Re-
spondent operated this same

business, using the same assumed
business name, at the same location,
using substantially the same work-
force, providing the same service, and
with substantially the same equipment
(including office equipment and several
vehicles). There was no lapse of time
between the operation of the business
by Oregon 101 Services, Inc. and the
operation of the business by
Respondent.

3) During all times material, Re-
spondent held herself out as the owner
and operator of the Sea Breeze Deliv-
ery business. She hired each Claim-
ant, set their hours and rate of pay,
directed their duties, and provided the
equipment they needed to perform
their duties (such as the office equip-
ment and vehicles).

4) Claimant Scott was employed
at Sea Breeze Delivery during the pe-
riod January 29 to March 7, 1998, Her
rate of pay was $7.00 per hour. Her
duties included office work, picking up
baggage from United Airlines at the
Portland Intemational Airport, sorting
the baggage, and dispatching drivers.
During that period of time, she worked
a total of 277 hours, 51 of which were
hours worked in excess of 40 hours in
a work week., She eamed $2,117.51
(226 hours times $7.00 per hour
equals $1,582, plus 51 hours times
$10.50 (the statutory overtime rate of
pay) equals $535.51). Respondant
paid Claimant Scott $580.

5) Claimant Scott quit working for
Respondent without notice on March
7, 1996. At that time, she was owed
wages of $1,537.51 ($2,117.51 minus
$580). Respondent told Claimant that
she (Respondent) did not have the
money to pay Claimants wages.

Citeas 15 BOLI 226 (1997). 229

Claimant Scoft has received no pay
from Respondent since March 7, 1996.

6) Claimant Farhat was employed
at Sea Breeze Delivery during the pe-
riod November 1995 to March 1996.
His rate of pay was $7.00 per hour.
His duties included picking up lost bag-
gage from airlines at the Portiand Inter-
national Airport, soring it, and
delivering it to its owners in Oregon
and southwest Washington. He drove
a company vehicle. During the period
February 8 to 25, 1896, he worked a
total of 9841 hours. He eamed
$688.87 (98.41 hours times $7.00 per
hour equals $688.87). Respondent
paid Claimant Farhat $100.

7} Respondent discharged Claim-
ant Farhat. His last day of work was
February 25, 1986. At that ime, he
was owed wages of $588.87 ($688.87
minus $100). Respondent told Claim-
ant that she did not have the money to
pay Claimants wages. Claimant
Farhat has received no pay from Re-
spondent since his discharge.

8) Claimant Huntsinger was em-
ployed at Sea Breeze Delivery during
the period March 28 to April 4, 1996,
His rate of pay was $7.00 per hour.
His duties included picking up lost bag-
gage from airlines, sorting it, and deliv-
ering it to its owners in Oregon and
southwest Washington. He drove a
company vehicle. During that period of
time, he worked a total of 39 hours.
He eamed $273 (39 hours times $7.00
per hour equals $273). Respondent
paid Claimant Huntsinger nothing.

9) Claimant Hunisinger quit work-
ing for Respondent without notice on
April 4, 1996. At that time, he was
owed wages of $273. Respondent first
told Claimant that she did not have the
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money fo pay Claimant's wages. In
June 1998, when Claimant filed his
wage claim, Respondent stated that
she had sent Claimant's wages three
or four weeks before.  Claimant
Huntsinger has received no pay from
Respondent since April 4, 1996.

10} Respondent hired and fired ad-
ditional employees and continued to
operate the delivery business from
April to November 1996. United Air-
lines' primary contract for delivering
lost baggage in the Portiand metro
area and the north coast was with Sea
Breeze Delivery through June 1986.
Respondent signed the contract for
Sea Breeze Delivery in April 1994,
United Airlines continued to use Re-
spondent's services until November
1996, when the ailine company lost
contact with Respondent.

11) Civit penally wages for each
Claimant, computed in accordance
with Agency policy, are as follows:
$7.00 (each Claimant's hourly rate of
pay) times eight (eight hours per day)
times 30 (the maximum number of
days for which civil penalty wages con-
tinued to accrue) for a total of $1,680.

12) The testimony of each Claim-
ant was found to be credible. They
had the facts readily at their command
and their statements were supported
by other credible testimony and docu-
mentary records. There is no reason
to determine the festimony of the
Claimants to be anything except reli-
able and credible. The testimony of
the other withesses was credible.

ULTIMATE FINDINGS OF FACT

1) During times material herein,
Respondent was a persen who em-

ployed one or more persons in the

State of Oregon.

2} From December 1993 to Febru-
ary 16, 1996, Oregon 101 Services,
Inc. did business under the assumed
business name of "Sea Breeze Deliv-
ery." Respondent was the corporate
secretary. On February 16, 1996, the
corporation was involuntarily dissolved,
Thereafter, Respondent conducted es-
sentially the same business as the cor-
poration had. She used the same
name, location, and substantially the
same workforce; she offered the same
services and used the same equip-
ment as the corporation had used.
There was no lapse in time in the op-
eration of the husiness when the cor-
poration dissolved.

3) Oregon 101 Services, Inc. em-
ployed Claimant Scott from January 29
to February 16, 1996. Thereafter, Re-
spondent employed Claimant until she
quit without notice on March 7, 1996.
Her rate of pay was $7.00 per hour.
Claimant Scott eamed $2,117.51 in
wages. Respondent paid her a total of
$580. Respondent owes Claimant
Scott $1,537.51 in eamed and unpaid
compensation.

4) Oregon 101 Services, Inc. em-
ployed Claimant Farhat from Novem-
ber 1995 to February 16, 1996.
Thereafter, Respondent employed
Claimant Farhat until she discharged
him around February 25, 1996, his last
day of work. His rate of pay was $7.00
per hour. Claimant Farhat eamed
$688.87 in wages during the period
February 8 to 25, 1996. Respondent
paid him a total of $100. Respondent
owes Claimant Farhat $588.87 in
eamed and unpaid compensation.
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5) Respondent employed Claim-
ant Huntsinger from March 28 to April
4, 1996, when he quit. His rate of pay
was $7.00 per hour. Claimant
Huntsinger eamed $273 in wages dur-
ing this period. Respondent paid him
nothing and owes Claimant Huntsinger
$273 in eamed and unpaid
compensation.

6) Respondent willfully failed to
pay Claimants Scott and Huntsinger all
of their eamed and unpaid wages
within five days, excluding Saturdays,
Sundays, and holidays, after each
claimant quit. More than 30 days have
elapsed from the date Claimant Scott's
and Huntsingers wages became due
and payable.

7) Respondent willfully failed fo
pay Claimant Farhat all of his eamed
and unpaid wages no later than the
end of the first business day after his
discharge. More than 30 days have
elapsed from the date Claimant
Farhats wages became due and
payable.

8) Civit penalty wages for each
Claimant, computed pursuant to ORS
652.150 and Agency policy, equal
$1,680.

CONCLUSIONS OF LAW

1} Respondent was an employer
and Claimants were employees sub-
ject to the provisions of ORS 652.110
to 652.200, 652.310 to 652.414, and
ORS chapter 653.

2) The Commissicner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondent herein. ORS 652.310 to
652.414.

3} Respondent is a "successor'
within the meaning of ORS 652.310(1),

and therefore is subject to the provi-
sions of ORS 652.110 to 652.200,
652.310 to 652.414, and ORS chapter
653. In the Matter of Anita’s Flower &
Boutique, 2 BOLI 187 (1987); In the
Matter of Waylon & Willles, Inc., 7
BOLI 68 (1988); In the Matfer of Tire
Liguidators, 10 BOLI 84 {1991).

4) ORS 653.261(1) provides:

"The commissioner may issue
rules prescrbing such minimum
conditions of employment, exclud-
ing minimum wages, in any occu-
pation as may be necessary for
the preservation of the health of
employees. Such rules may in-
clude, but are not limited to, mini-
mum meal periods and rest
pericds, and maximum hours of
work, but not less than eight hours
per day or 40 hours per week;
however, after 40 hours of work in
one week overlime may be paid,
but in no case at a rate higher than
one and one-haif times the regular
rate of pay of such employees
when computed without benefit of
commissions, overrides, spiffs and
similar benefits."

OAR 839-20-030(1) provides in part.

"TAIl work performed in excess of
forty (40) hours per week must be
paid for at the rate of not iess than
one and one-half times the regular
rate of pay when computed with-
out benefit of commissions, over-
rides, spiffs, bonuses, tips or
similar benefits pursuant o ORS
653.261(1)."

Respondent was cobligated by law to
pay Claimant Scott one and one-half
times her regular hourly rate for all
hours worked in excess of 40 hours in
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aweek, Respondent failed to so pay
Claimant Scott.

5) ORS 652.140(1) provides:

"Whenever an  employer dis-
charges an employee or where
such employment is terminated by
mutual agreement, all wages
eamed and unpaid at the time of
such discharge or termination shall
become due and payable not later
than the end of the first business
day after the discharge or
termination.”

Respondent viclated ORS 652.140(1)
by failing to pay Claimant Farhat all
eamed and unpaid wages not later
than the end of the first business day
after Claimant's discharge.

8) ORS 652.140(2) provides:

"When an employee who does not
have a contract for a definite pe-
riod quits employment, all wages
eamed and unpaid at the time of
quitting become due and payable
immediately if the employee has
given to the employer not less than
48 hours' notice, excluding Satur-
days, Sundays and holidays, of in-
tenion to quit employment. If
notice is not given to the employer,
the wages shail be due and pay-
able within five days, excluding
Saturdays, Sundays and holidays,
after the employee has quit, or at
the next regularly scheduled pay-
day after the employee has quit,
whichever event first occurs.”

Respondent violated ORS 652.140(2)
by failing to pay Claimants Scott and
Huntsinger all wages eamed and un-
paid within five days, excluding Satur-
days, Sundays and holidays, after

Claimants quit employment without
notice.

7) ORS 852150 provides:

"If an employer wilifully fails to pay
any wages or compensation of
any employee whose employment
ceases, as provided in ORS
652,140 and 652.145, then, as a
penaity for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same
hourly rate for eight hours per day
until paid or until action therefor is
commenced; provided, that in no
case shall such wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued.”

Respondent is liable for a civil penalty
under ORS 652.150 for willfully failing
to pay all wages to each Claimant
when due as provided in ORS
652.140. ‘

8) Under the facts and circum-
stances of this record, and according
fo the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondent to pay Claimants their
eamed, unpaid, due, and payable
wages and the civil penalty wages,
plus interest on both sums until paid.
ORS 652.332.

OPINION
Default

Respondent failed to appear at the
hearing and thus defaulted fo the
charges set forth in the amended

Order of Determination. In a default
situation, pursuant to ORS 183.415(5)
and (6), the task of the forum is to de-
termine if a prima facle case support-
ing the Agency's amended OCrder of
Determination has been made on the
record. See In the Matter of John Cow-
drey, 5 BOLI 291, 298 (1986); In the
Matter of Art Farbee, 5 BOLI 268, 276
(1986); In the Matter of Judith Wilson,
5 BOLI 219, 226 (1986); see also OAR
839-050-0330(2).

Where a respondent submits an
answer to a charging document, the
forum may admit the answer into evi-
dence during a hearing and may con-
sider the answer's contents when
making findings of fact. Where a re-
spondent fails to appear at hearing, the
forum may review the answer to deter-
mine whether the respondent has set
forth any evidence or defense to the
charges. In the Malter of Jack
Mongeon, 6 BOL 194 (1987); In the
Mattor of Richard Niquefte, 5 BOL] 53
(1986). In a default situation where a
respondent's total contribution to the
record is a request for a hearing and
an answer that contains nothing other
than unswomn and unsubstantiated as-
sertions, those assertions are over-
come wherever they are controverted
by other credible evidence on the re-
cord. Mongeon, stipra.

The Agency has established a
prima facie case. A preponderance of
the credible evidence on the whole re-
cord showed that Respondent em-
ployed Claimants during the wage
claim period and willfully failed to pay
them all wages, eamed and payable,
when due. That evidence was credi-
ble, persuasive, and the best evidence
available, given Respondent's failure to
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appear at the hearing. Having consid-
ered all the evidence on the record, the
prima facie case has not been contra-
dicted or overcome.

The record establishes that Re-
spondent has violated ORS 652,140
as alleged and that she owes Claim-
ants civil penalty wages pursuant to
ORS 652.150.

Respondent Was An Employer

Respondent alleged in her answer
that she was not the employer. The
issue is whether Respondent was a
successor employer to QOregon 101
Services, Inc. ORS 652.310(1) de-
fines, in pertinent part, "Employer” as
“any person who * * * engages per-
sonal services of one or more employ-
ees and includes any producer-
promoter, and any successor to the
business of any employer, or any les-
see or purchaser of any employer's
business property for the continuance
of the same business, so far as such
employer has not paid employees in
full” Thus, an empioyer includes:

A) any producer-promoter; and

B) 1) any successor to the busi-
ness of any employer, so far as
such employer has not paid em-
ployees in full; or

2) any lessee or purchaser of
any employer's business property
for the continuance of the same
business, so far as such employer
has not paid employees in full,

As the language of the statute shows,
a "successor employer may be "any
successor to the business of any em-
ployer,” or “any lessee or purchaser of
any employers business property for
the continuation of the same busi-
ness.” That language clearly
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recognizes two kinds of "successor”
employers. In the Matfer of Anifa’s
Flowers & Boutique, 6 BOLl 258,
26768 (1987).

To decide whether an employer is
a "successor,” the test is whether it
conducts essentially the same busi
ness as the predecessor did. The ele-
ments to look for include; the name or
identity of the business; its location; the
lapse of time between the previous op-
eration and the new operation; the
same or substantially the same work
force employed; the same product is
manufactured or the same service is
offered; and, the same machinery,
equipment, or methods of production
are used. Not every element needs to
be present to find an employer to be a
successor; the facts must be consid-
ered together to reach a decision.
Anita's Flowers, 6 BOLI at 267-68; and
see NLRB. v. Jefferies Lithograph
Co., 752 F2d 459 (Sth Cir 1985).

In brief, the evidence in this case
revealed the following facts, which
were undisputed. Following the invol-
untarily dissolution of the corporation,
Respondent conducted the same busi-
ness as the corporation had. She
used the same name (Sea Breeze De-
livery), location, equipment, and sub-
stantially the same workforce as the
corporation had used. She offered the
same services as the corporation had
offered. There was no lapse in time
between the corporation's operation of
the business and when Respondent
operated it.

| conclude from these facts that Re-
spondent conducted essentially the
same business that her predecessor,
Oregon 101 Services, Inc., had con-
ducted. Applying the facts found to the

test described above, | conclude that
as a matter of law Respondent was a
"successor within the meaning of
ORS 652.310(1).

Respondent employed all three
Claimants after” February 16, 1896,
and so is liable for their wages eamed
after that time. Only Claimants Scott
and Farhat eamed wages hefore the
corporation was dissolved. As the
successor to the corporation, Respon-
dent is also liable for these wages
eamed before February 18, 1996. She
was the employer of all three Claim-
ants on the dates when their employ-
ment terminated, and thus she is liable
for the violations of ORS 652.140 and
for civil penalty wages pursuant fo
ORS 652.150, which is discussed
below.

Penalty Wages

Awarding penalty wages tums on
the issue of willfulness. Willfulness
does not imply or require blame, mal-
ice, wrong, perversion or moral delin-
quency, but only requires that that
which is done or omitted is intentionally
done with knowledge of what is being
done and that the actor or omitior be a
free agent. Sabin v. Willametlte West-
em Corp., 276 Or 1083, 557 P2d 1344
(1976). The evidence established that
Respondent knew she was not paying
Claimants' wages and that she either
claimed she did not have the money to
pay the wages or claimed she had
later sent the money. The evidence
demonstrates that Respondent acted
voluntarily and was a free agent. Un-
der the circumstances, | conclude that
Respondent acted williully under the
Sabin requirements and thus is liable
for penalty wages under ORS
652.150.

Respondent alleged in her answer
that "the actual employer” was finan-
cially unable to pay Claimants. This fo-
rum has repeatedly held that it is a
respondents burden to show the re-
spondent's financial inability to pay a
claimant's wages. See ORS 652.150,
183.450(2), and OAR 839-050-0260
(3). See also In the Matter of Jorrion
Belinsky, 5 BOLI 1, 9-10 (1985); In the
Matter of Mega Marketing, 9 BOL] 133,
138 (1990). Respondent failed to
show that she was financially unable to
pay Claimants' wages at the time they
accrued and cannct escape penalty
wage liability.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders SUSAN
PALMER to deliver to the Fiscal Serv-
ices Office of the Bureau of Labor and
Industries, 800 NE Oregon Sireet,
Portland, Oregon 97232-2162, the
following:

1) A ceriified check payable to the
Bureau of Labor and Industries IN
TRUST FOR YAHYA FARHAT in the
amount of TWO THOUSAND TWO
HUNDRED SIXTY EIGHT DOLLARS
AND EIGHTY SEVEN CENTS
{$2,268.87), less appropriate lawful de-
ductions, representing $588.87 in
gross eamed, unpaid, due, and pay-
able wages and $1,680 in penalty
wages; plus

a) Interest at the rate of nine per-
cent per year on the sum of $588.87
from April 1, 1996, until paid, plus
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b) Interest at the rate of nine per-
cent interest per year on the sum of
$1,680 from May 1, 1996, until paid.

2) A certified check payable to the
Bureau of Labor and Industries IN
TRUST FOR MIKE HUNTSINGER in
the amount of ONE THOUSAND
NINE HUNDRED AND FIFTY THREE
DOLLARS ($1,953), less appropriate
lawful deductions, representing $273 in
gross eamed, unpaid, due, and pay-
able wages and $1,680 in penalty
wages; plus

a) Interest at the rate of nine per-
cent per year on the sum of $273 from
May 1, 1996, until paid, plus

b) Interest at the rate of nine per-
cent interest per year on the sum of
$1,680 from June 1, 1996, until paid.

3) A certified check payable to the
Bureau of Labor and Industies IN
TRUST FOR CONNIE SCOTT in the
amount of THREE THOUSAND TWO
HUNDRED SEVENTEEN DOLLARS
AND FIFTY ONE CENTS {$3,217.51),
less appropriate lawful deductions, rep-
resenting $1,537.51 in gross eamed,
unpaid, due, and payable wages and
$1,680 in penalty wages; plus

a) Interest at the rate of nine per-
cent per year on the sum of $1,537.51
from April 1, 1896, until paid, plus

b) Interest at the rate of nine per-
cent interest per year on the sum of
$1,680 from May 1, 1996, until paid.

e e sttt e e e et et e e e
e — e e
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In the Matter of 3865 Wolverine Street NE, Salem,
JEWEL SCHMIDT, Oregon.
dba Bit of Country Care, The Bureau of Labor and Industries
Respondent. (the Agency) was represented by Alan

Case Number 08-97
Final Order of the Commissioner
Jack Roberts
Issued February 4, 1997.

SYNOPSIS

Respondent, who operated an
adult care home, failed fo pay wage
claimant all wages (including overtime)
due upon termination, in violation of
ORS 652.140(2). Contrary to Respon-
dent's contentions, the Commissioner
determined that claimant was an em-
ployee and that no deduction for
meals, lodging, facilities, or other serv-
ices was permitted because Respon-
dent failed to establish the fair market
value of those services or that they
were provided for the claimant's private
benefit. Respondents failure to pay
the wages was willful, and the Com-
missioner ordered her to pay civil pen-
alty wages, pursuant to ORS 652.150.
ORS 652.140(2), 652.150, 653.261,
and OAR 839-20-025, 838-20-030,
839-050-0330.

The above-entitled contested case
came on regularly for hearing before
Douglas A. McKean, designated as
Administrative Law Judge by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries for the State of
Oregon. The hearing was held on
Tuesday, December 10, 1996, in the
Bureau of Labor and Industries offices,

McCullough, an employee of the
Agency. Wage Claimant Kiristina
Gorst (formerly Taylor) was present
throughout the hearing. Jewel Schmidt
{Respondent), after being duly notified
of the time and place of this hearing,
failed to appear in person or through a
representative.

The Agency called the following
witnesses: Charlene King, a claims
adjuster with Midland Risk Insurance
Company; Margaret Pargeter, a
screener with the Wage and Hour Divi-
sion of the Agency, Kristina Gorst
(Claimant), Carol Smith, Claimant's
mother in law; Nancy Warehime,
Claimant's sister in law; and Wendy
Taylor, Claimants step mother. Ad-

ministrative exhibits X-1 to X-21 and’

Agency exhibits A-1 to A-10 were of-
fered and received into evidence. The
record closed on December 10, 1996.

Having fully considered the entire
record in this matter, |, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact (Procedural
and on the Merits), Ultimate Findings
of Fact, Conclusions of Law, Opinion,
and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On October 10, 1895, Claimant
filed a wage claim with the Agency.
She alleged that she had been em-
ployed by Respondent and that Re-
spondent had failed to pay wages
eamed and due to her. At the same
time that she filed the wage claim,

Claimant assigned to the Commis-

. sioner of Labor, in trust for Claimant, ali

wages due from Respondent.

2) On May 29, 1996, the Agency
served on Respondent an Order of
Determination based upon the wage
claim filed by Claimant and the
Agency's investigation. The Order of
Determination found that Respondent
owed Claimant a total of $3,725 in
wages and $1,200 in civil penalty
wages. Respondent filed a timely an-
swer in which she denied the allega-
tions in the Order of Determination;
denied that Claimant was her em-
ployee; alleged that she could charge
Claimant for rent, food, and utilities;
and alleged that she could not afford to
pay Claimant any wages at the time
Claimant worked for her.

3) On August 19, 1996, the Hear-
ings Unit issued a Notice of Hearing to
the Respondent, the Agency, and
Claimant indicating the time and place
of a hearing on September 19, 1896.
Together with the Nofice of Hearing,
the forum sent a document entiled
"Notice of Contested Case Rights and
Procedures” containing the information
required by ORS 183.413, and a copy
of the forum's contested case hearings
rules, former OAR 839-50-000 to
839-50-420.

4) On August 28, 1996, the Ad-
ministrative Law Judge issued a dis-
covery order fo the participants
directing them each to submit a sum-
mary of the case, including a list of the
witnesses to be called, and the identifi-
cation and description of any physical
evidence fo be offered into evidence,
together with a copy of any such docu-
ment or evidence, according to the
provisions of former 0OAR
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839-50-210(1). The Administrative
Law Judge also granted an Agency
motion to compel discovery and or-
dered Respondent to provide certain
documents to the Agency. The
Agency submitted a timely summary of
the case and later supplemented it.

5) On September 4, 1996, the
Hearings Unit received Respondent's
first request for a postponement of the
hearing. Her reason for needing a
postponement was that she had an
adult care home and could not find a
relief person for the date of hearing or
successive days. The Agency op-
posed the reguest and said it was
ready to proceed and had subpoenaed
witnesses, The Administrative Law
Judge denied Respondent's request,
pursuant to former OAR 839-50-150
(5), because Respondent had not
shown good cause for a postpone-
ment. The ALJ noted that there were
over 30 days between the date the No-
fice of Hearing was issued and the
date of the scheduled hearing, and this
should have been ample time to find a
refief person for the expected one-day
hearing. The ALJ permited Respon-
dent to renew her request, but directed
her to provide detailed information
about her attempts to find a refief per-
son or other information fo establish
good cause for a postponement.

6) On September 16, 1996, the
Hearings Unit received Respondent's
second request for a postponement of
the hearing. She needed a postpone-
ment because she had been involved
in a motor vehicle accident and was
bedridden. She provided documentary
and photographic evidence to support
her request. The Agency did not op-
pose the request and the ALJ granted
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it. The ALJ later issued an Amended
Notice of Hearing resetfing the hearing
for December 10, 1996.

7) Atthe time and place set forth in
the Amended Notice of Hearing, Re-
spondent did not appear or contact the
Agency or the Hearings Unit Pursu-
ant to OAR 839-050-0330, the Admin-
istrafive Law Judge waited 30 minutes
before resuming the hearing. At that
time, Respondent had stil not ap-
peared or contacted the Agency or the
Hearings Unit. The ALJ then found
Respondent in default as to the Order
of Determination and proceeded with
the hearing. The next day, December
11, 1998, the ALJ received a voice
mail message from Respondent say-
ing that she mistakenly thought the
hearing was set for December 13,
1996. The ALJ notified her by letter
that she was in default, instructed her
how to request relief from defaulf, and
set a deadiine of December 20, 1998,
for the request. The Hearing Unit re-
ceived no request for relief from default
from Respondent.

8) On January 17, 1997, the Ad-
ministrative Law Judge issued a Pro-
posed Order in this matter.  Included
in the Proposed Order was an Excep-
tions Notice that allowed ten days for
fling exceptions. The Hearings Unit
received no exceptions.

FINDINGS OF FACT - THE MERITS

1) During afl times material, Re-
spondent owned and operated an
adult foster care home in Lafayette,
Oregon, called "Bit of Country Care
Home" (the home).

2) On June 5, 1985, Respondent
was injured in a motor vehicle

accident. On that same day, Respon-
dent hired Claimant as an altemate

care provider. The agreed rate of pay

was $5.00 per hour.

3) Claimants duties included
cooking meals for the residents of the
home, cleaning, doing laundry, helping
some residents to dress and get in and
out of beds and chairs, emptying bed
pans, changing beds, and helping resi-
dents with their medications. At times,
Claimant also cleaned Respondent's
personal sections of the home and
baby-sat Respondent's three children.

4) Throughout her employment
with Respondent, Claimant, her year-
old son, and {periodically for around a

month and a half) her husband lived in’

the home. Living at the home was a
condition of Claimant's employment
since she had fo be available at night
and other hours to assist the residents.
During meal breaks, Claimant was not
relieved of all duties. While employed
by Respondent, Claimant received
food stamps, with which she bought
food for herself and her son. Qcca-
sionally, Claimant contributed items of
food for the residents when Respon-
dent did not provide them. Claimant
and her son also ate food provided by
Respondent. Claimant asked Respon-
dent whether she (Claimant} could
contribute to the monthly food for the
home, and Respondent told her not o
worry about it  Respondent never
asked Claimant to confribute or gave
her a bili for food. Claimant often pre-
pared her and her son's meals sepa-
rately from those she prepared for the
residents or for Respondent's children.
She reimbursed Respondent for long
distance telephone calls she made.”

*

After Claimant's employment terminated, Respondent told her she owed

Respondent never charged Claimant,
by way of deductions from wages or in
the form of wages, for the value of
meals, lodging, or other facilities or
services furnished to Claimant. Claim-
ant never authorized in writing any de-
duction from her wages.

5) Respondent kept no time re-
cords for Claimant. Claimant kept a
contemporaneous record of her time
worked and duties in a monthly plan-
ner. Claimant's records and testimony,
which are accepted as fact, reveal that
between June 5 and September 20,
1995, she worked a tofal of 686.5
hours, 117 of which were hours
worked in excess of 40 hours per
week. She eamed $2,847.50 in
straight time wages (569.5 hours times
$5.00 per hour) and $877.50 in over-
time wages (117 hours fimes $7.50 per
hour, the overtime rale of pay), for total
wages eamed of $3,725. Respondent
paid Claimant nothing.” Throughout
Claimants employment, Respondent
told her she would get paid when Re-
spondent received money from her in-
surance company in a settlement from
the motor vehicle accident.

6) On September 20, 1995, Claim-
ant quit without notice.

7) Civil penalty wages were com-
puted, in accordance with ORS
652.150 and Agency palicy, as follows:
$5.00 (Claimants hourly rate)
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multiplied by 8 (hours per day) equals
$40.00. This figure of $40.00 is muilti-
plied by 30 (the maximum number of
days for which civil penalty wages con-
tinued fo accrue) for a total of $1,200.
This figure is set forth in the Order of
Determination.

8) Respondent did not provide any
evidence for the record of a financial
inability to pay Claimant's wages at the
time they accrued.

9) Claimant's testimony was credi-
ble. She had the facts readily at her
command and her statemenis were
supported by documentary records.
There is no reason to determine the
testimony of the Claimant o be any-
thing except reliable and credible.

ULTIMATE FINDINGS OF FACT

1) During alt times material herein,
Respondent was a person doing busi-
ness as Bit of Country Care Home in
the State of Oregon. She employed
one of more persons in the operation
of that business.

2) Respondent employed Claim-
ant as an altemmate care provider from
June 5 to September 20, 1995. The
agreed rate of pay was $5.00 per hour.

3) Claimant quit without notice on
September 20, 1995.

4) During the period June 5 fo
September 20, 1995, Claimant worked
a total of 686.5 hours, 117 of which

Respondent money for a telephone bill. Claimant never saw the bill and was
uncertain about how much it was. Respondent was withholding some of Claim-
ant's property as coliateral until Claimant paid the telephone bill. The forum
has not considered these matters to be part of this wage claim case.

* On a few occasions, Respondent paid Claimant to work 24 hour shifts on
weekends when Respondent went to the beach or to craft sales. At those
times, Claimant took care of the residents and Respondent's home and chil-
dren. Respondent paid Claimant in cash for each such 24 hour shift. None of
these occasions is included in Claimant's wage claim.
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were hours worked in excess of 40
hours per week. She eamed $3,725.
Respondent has paid Claimant nothing
for those hours of worl.

5) Respondent willfully failed to
pay Claimant all wages due within five
days, excluding Saturdays, Sundays,
and holidays, after she quit and more
than 30 days have elapsed from the
date her wages were due.

6) Respondent made no showing
that she was financially unable to pay
Claimants wages at the time they
acerued.

7) Civil penalty wages, computed
in accordance with ORS 652.150 and
Agency policy, equal $1,200.

CONCLUSIONS OF LAW

1) During all imes materiaf herein,
Respondent was an employer and
Claimant was an employee subject to
the provisions of ORS 652.110 fo
652.200, 652.310 to 652.414, and
653.010 to 653.261.

2} The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the subject matter and the
Respondent herein. ORS 652.310 to
652.414,

3) ORS 653.261(1) provides:

"The commissioner may issue
rules prescribing such minimum
conditions of employment, exclud-
ing minimum wages, in any occu-
pation as may be necessary for
the preservation of the health of
employees. Such rules may in-
clude, but are not fimited to, mini-
mum meal periods and rest
periods, and maximum hours of
work, but not less than eight hours
per day or 40 hours per week
however, after 40 hours of work in

one week overtime may be paid,
but in no case at a rate higher than
one and one-half times the regular
rate of pay of such employees
when computed without benefit of
commissions, overrides, spiffs and
sirnilar benefits.”

OAR 838-20-030(1) provides in part:

"IAJll work performed in excess of
40 hours per week must be paid
for at the rate of not less than one
and one-half times the regular rate
of pay when computed without
benefit of commissions, overrides,
spiffs, bonuses, ftips or similar
benefits pursuant to ORS
653.261(1)."

Respondent was obligated by law to
pay Claimant one and one-half times
her regular hourly rate for all hours
worked in excess of 40 hours per
week, Respondent failed to so pay
Claimant, in violation of OAR
839-20-030(1).

4) ORS 652.140{2) provides:

"When an employee who does not
have a contract for a definite pe-
riod quits employment, all wages
earmed and unpaid at the time of
quitting become due and payable
immediately if the employee has
given to the employer not less than
48 hours' notice, excluding Satur-
days, Sundays and holidays, of in-
tention fo quit employment. if

notice is not given to the employer,

the wages shall be due and pay-
able within five days, excluding
Saturdays, Sundays and holidays,
after the employee has quit, or at
the next regularly scheduled pay-
day after the employee has quit,
whichever avent first ocours."

Respondent viclated ORS 652.140(2)
by failling to pay Claimant all wages
earned and unpaid within five days, ex-
cluding Saturdays, Sundays, and holi-
days, after Claimant quit employment
without nofice.

5) ORS 652.150 provides:

"Iif an employer willfully fails to pay
any wages or compensation of
any employee whose employment
ceases, as provided in ORS
652.140 and 652.145, then, as a
penalty for such nonpayment, the
wages or compensation of such
employee shall continue from the
due date thereof at the same
hourly rate for eight hours per day
until paid or until action therefor is
commenced; provided, that in no
case shall such wages or compen-
sation continue for more than 30
days from the due date; and pro-
vided further, the employer may
avoid liability for the penalty by
showing financial inability to pay
the wages or compensation at the
time they accrued."

Respondent is liable for a civil penalty
under ORS 652.150 for willfully failing
to pay all wages to Claimant when due
as provided in ORS 652.140.

6) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to or-
der Respondent to pay Claimant her
eamed, unpaid, due, and payable
wages and the civil penally wages,
plus interest on both sums until paid.
ORS 652.332.
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OPINION
Default

Respondent failed o appear at the
hearing and thus defaulted fo the
charges set forth in the Order of Deter-
mination. In a default situation, pursu-
ant to ORS 183.415(5) and (6), the
task of this forum is to determine if a
prima facie case supporling the
Agency's Order of Determination has
been made on the record. See In the
Matter of John Cowdrey, 5 BOLI 291,
298 (1986); In the Matter of Art Farbee,
5 BOLI 268, 276 (1986); In the Matter
of Judith Wilson, § BOLI 219, 226
(1986); see also OAR 839-050-
0330(2).

Where a respondent submits an
answer to a charging document, the
forum may admit the answer into evi-
dence during a hearing and may con-
sider the answer's contents when
making findings of fact. Where a re-
spondent fails to appear at hearing, the
forum may review the answer to deter-
mine whether the respondent has set
forth any evidence or defense to the
charges. In the Matfter of Jack
Mongeon, 6 BOLI 124 (1987); In the
Matter of Richard Niquette, 5 BOLI 53
(1986). In a defauit situation where a
respondent's total contribution to the
record is a request for a hearing and
an answer that contains nothing other
than unswom and unsubstantiated as-
serfions, those assertions are over-
come wherever they are controverted
by other credible evidence on the re-
cord. Mongeon, stupra.

The Agency has established a
prima facie case. A preponderance of
the credible evidence on the whole re-
cord showed that Respondent em-
ployed Claimant during the period of
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the wage claim and willfully failed to
pay her all wages, eamed and pay-
able, when due. That evidence, which
established that Respondent owes
Clhimant $3,725, was credible,
persuasive, and the best evidence
available, given Respondent's failure to
appear at the hearing. Having consid-
ered all the evidence on the record, the
prima facie case has not been contra-
dicted or overcome,

The record establishes that Re-
spondent has violated ORS 652.140
{2) as alleged and that she owes
Claimant civit penalty wages pursuant
to ORS 652.150.

Claimant Worked As An Employee

In her answer, Respondent denied
that Claimant was her employee. Evi-
dence to the contrary is persuasive
and unrebutted.

“Employee’ means any individual
who otherwise than as a copartner of
the employer or as an independent
contractor renders personal services
wholly or partly in this state fo an em-
ployer who pays or agrees fo pay such
individual at a fixed rate * * *" ORS
652.310(2);, Lamy v. Jack Jarvis & Co.,
Inc., 281 Or 307, 574 P2d 1107, 1111
(1978); In the Matter of Crystal Heart
Books Co., 12 BOLI 33, 40-41 (1993).

The unrebutted evidence shows
that Respondent hired Claimant to
work at the home at the fixed rate of
$5.00 per hour. Respondent's own in-
surance claim form, signed by her on
June 12, 1995, shows that she hired
an employee fo help her, beginning
June 5, 1895, at $5.00 per hour. |
shows 62 hours worked by the em-
ployee between June 5 and 11.
Based on the definition of "employee,"

the forum finds that Claimant worked
for Respondent as an employee be-
tween June 5 and September 20,
1895, not as a copartner or independ-
ent contractor,

Hours Worked

This forum has ruled repeatedly
that it is the employer's duty to main-
tain an accurate record of an em-
ployee's time worked. ORS 653.045;
in the Matter of Godfather's Pizzeria,
Inc., 2 BOLI 279, 296 (1982) {citing An-
derson v. Mt Clemens Poltery Co.,
328 US 680 (1946)). ORS 653.045 re-
quires an employer to maintain payroll
records. Where the forum concludes
that an employee was employed and
was improperly compensated, it be-
comes the employer's burden to pro-
duce all appropriate records to prove
the precise amounts involved. Mt Cle-
mens Pottery Co.; In the Malter of
Dan's Ukiah Service, 8 BOLI 96, 106
(1989). Where the employer produces
no records, the Commissioner may
rely on the evidence produced by the
Agency "to show the amount and ex-
tent of [the employee's] work as a mat-
ter of just and reasonable inference,”
and "may then award damages to the
employee, even though the result be
only approximate." Mt Clemens Pol-
tery Co., 328 US at 687-688.

Here, Respondent kept no records
of Claimant's work. Based on the rul-
ings cited above, the forum may rely
on the evidence produced by the
Agency regarding the number of hours
worked and rate of pay for Claimant,
The Agency has the burden of first
proving that the employee "performed
work for which [she] was impropery
compensated.” The burden of proving
the amount and extent of that work can

be met by producing sufficient evi-
dence from which a just and reason-
able inference may be drawn. This
forum has previously accepted, and
will accept, the testimony of a claimant
as sufficient evidence to prove such
work was performed and from which fo
draw an inference of the extent of that
work — where that testimony is credi-
ble. See In the Matter of Sheila Wood,
5 BOLJ 240, 254 (1986); Dan's Ukiah
Service, 8 BOLl at 108. Here, Claim-
ants testimony and other evidence
was credible. The forum concludes
that Claimant was employed and was
improperly compensated, and the
foum may rely on the evidence
produced by the Agency regarding the
number of hours worked and rate of
pay for Claimant. Respondent did not
produce persuasive ‘“evidence to
negative the reasonableness of the
inference to be drawn from the
employee's evidence." ML Clemens
Pottery Co., 328 US at 687-88.
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Meals, Lodging, Facilities, or Other
Services

in her answer, Respondent
claimed that she agreed to let Claimant
and her son live with her for free (that
is, free rent, electricity, and food) in ex-
change for Claimants help with the
care of the residents. Respondent
claimed she could charge Claimant
$2.925 for her rent, electricity, heat,
and food. Credible evidence contra-
dicts Respondents claims and she
presented no evidence to support
them. Claimant denied that she had
any such agreement with Respondent.

Former OAR 839-20-025 (BL
3-16892) provided that, under some cir-
cumstances, an employer could de-
duct from the minimum wage the fair
market value of meals, iodging, and
other facilities or services fumished by
the employer to an employee for the
private benefit of the employee.” Even
if there were evidence that Respon-
dent and Claimant had such an

* Former OAR 839-20-025 provided:

"(1) The fair market value of meals, lodging and other facilities or serv-
ices furnished by the employer to the employee for the private benefit of the
employee may be deducted from the minimum wage.

"(2) The provisions of section (1) of this rule do not prohibit- the payment
of wages as meals, lodging and other facilities or services furnished to employ-
ees either as additions to wages or as items for which deductions from wages
will be made. These provisions apply to all facilities or services furnished by
the employer as compensation to the employee regardless of whether the em-
ployer calculates charges for such facilities or services as additions to or de-

ductions from wages.

“(3) Full settlement of sums owed to the employer by the employee be-
cause of meals, lodging and other facilities or services furnished by the em-
pioyer shall be made on each regular payday.

"(4) The provisions of section (1) of this rule apply only when the follow-

ing conditions are continuously met:

"(a} The employer has met the conditions of ORS 652.610(3); and
"(b) The employee actually receives the meals, lodging or other facilities

or services; and

"(c) The meals, lodging or other faciliies or services are furnished by the
employer for the private benefit of the employee.
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agreement, Respondent did not com-
ply with the requirements of the law
and therefore could not take advan-
tage of its provisions. For example,
she did not make a full settlement of
sums owed to her by Claimant for
meals, efc., on each regular payday.’
OAR 839-20-025(3). There is no evi-
dence that she complied with the stat-
ute regulating deductions from wages
— ORS 652.610(3). OAR 839-20-025
(4)@). A key provision of the deduc-
tions statute provides that no employer
may withhold, deduct, or divert any
portion of an employee's wages unless
the deductions are authorized in writing
by the employee, are for the em-
ployee's benefit, and are recorded in
the empioyer's books. ORS 652.610
(3)(b). Here, the unrebutted evidence
is that Claimant never authorized in
writing any deductions from her
wages. Further, evidence shows that
the lodging was not for Claimant's pri-
vate benefit as used in OAR
839-20-025, because Claimant lived in
the home as a condition of employ-
ment. OAR 839-20-025(4)(c), (6), in

the Matter of Rainbow Auto Parts and
Dismantlers, 10 BOLI 66, 72-73 (1991)
(OAR 838-20-025 provides that facii-
ties or services fumnished by the em-
ployer as a condition of employment
shall not be considered to be for the
private benefit of the employee); In the
Matter of Ashlanders Senior Foster
Care, Inc., 14 BOL! 54, 74-75 81
(1995) (employee's presence as a
caregiver during meals and at night
was for the employer's benefit and not
for the employee's private benefit, and
therefore the value of lodging and
meals would not constitute a setoff
from wages owed). Finally, Respon-
dent offered no evidence of the fair
market value of any of the meals or
other facilities or services provided to
Claimant. The forum will not speculate
about such values.

Penalty Wages

Awarding penalfy wages turns on
the issue of willfulness. Wilfulhess
does not imply or require blame, mal-
ice, wrong, perversion, or moral delin-
quency, but only requires that that
which is done or omitted is intentionally

"(5) As used in this rule, meals furnished by the employer are regarded
as being for the private benefit of the employee except when meal expenses
are incurred by an employee while traveling away from the employee's home

on the employer's business.

"(B) Lodging or other facilities or services are furnished for the private
benefit of the employee when such lodging or other facilities or services are not
required by the employer. For purposes of this rule, lodging or other facilities or
services are required by the employer when:

“(a) They are a condition of the employee’s employment; or

"(b) The employee must travel away from the employee's home on the

employer's business; or

“(c) The acceptance of the lodging or other facilities or services is invol-

untary or coerced."

ORS 652.120 requires every employer to establish and maintain a regu-

lar payday, at which date all employees must be paid the wages due and owing
to them. The payday cannot extend beyond a period of 35 days from the time
the employee started work. There is no evidence that Respondent established

a regular payday for Claimant.

done with knowledge of what is being
done and that the actor or omittor be a
free agent.  Sabin v. Willamette West-
em Corp., 276 Or 1083, 557 P2d 1344
(1976). Respondent, as an employer,
had a duty to know the amount of
wages due to her employee. McGin-
nis v. Keen, 189 Or 445, 221 P2d 907
{(1950); In the Matter of Jack Coke, 3
BOLI! 238, 242 (1983). Here, evidence
established that Respondent knew she
was not paying Claimant wages for her
work and intentionally failed to pay any
wages. Evidence showed that Re-
spondent acted voluntarily and was a
free agent  Respondent must be
deemed to have acted willfully under
this test, and thus is liable for penalty
wages under ORS 652.150.

Einancial Inability

- Respondent alleged that she was
financially unable to pay Claimant.
This forum has repeatedly held that it is
a respondent's burden fo show the re-
spondent's financial inability to pay a
claimant's wages. See ORS 652.150,
183.450(2), and OAR 839-050-0260
(3). See also In the Matter of Jorrion
Belinsky, 5 BOLI 1, 9-10 (1985}, In the
Matter of Mega Markefing, 9 BOLI 133,
138 {1990). Respondent failed to
show that she was financially unable fo
pay Claimant's wages at the time they
accrued and cannot escape penalty
wage liability.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-
sicner of the Bureau of Labor and
Industries hereby orders JEWEL
SCHMIDT to deliver to the Fiscal Serv-
ices Office of the Bureau of Labor and
Industries, 800 NE Oregon Street,
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Portland, Oregon 972322162, the
following:

A certified check payable to the Bu-
reau of Labor and Industries IN
TRUST FOR KRISTINA GORST in
the amount of FOUR THOUSAND
NINE HUNDRED AND TWENTY
FIVE DOLLARS ($4,925), less appro-
priate lawful deductions, representing
$3,725 in gross eamed, unpaid, due,
and payable wages and $1,200 in pen
alty wages; plus :

a) Interest at the rate of nine per-
cent per year on the sum of $3,725
from October 1, 1995, untit paid, plus

b} interest at the rate of nine per-
cent interest per year on the sum of
$1,200 from November 1, 1985, until
paid.

In the Matter of

PARKER-HANNIFIN
CORPORATION,

dba Atlas Cylinders, Respondent.

Case Number 14-86
Final Order of the Commissioner
Jack Roberis
Issued March 5, 1997.

SYNOPSIS

As Compiainant, who suffered from
a mental impairment (post-traumatic
stress disorder), did not have a record
of a substantially limiting impaimment
and was not regarded by Respon-
dents management as having a
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substantially limiting impairment, the
Commissioner found that Complainant
was not a member of a class of per-
sons protected by ORS 659.425(1)(b)
or {c). ORS 659.400(1) and (2),
659.425(1)(b), (c); OAR 839-08-205.

The above-entitled contested case
came on regularly for hearing before
Judith A, Bracanovich, designated as
Administrative Law Judge (ALJ) by
Jack Roberts, Commissioner of the
Bureau of Labor and Industries for the
State of Oregon. The hearing was
held on May 7, 1996, in the Confer-
ence Room of Suite 220, State Office
Building, 165 E 7th, Eugene, Oregon.

The Bureau of Labor and Industries
(Agency) was represented by Alan
McCullough, an employee of the
Agency. Arvard "Butch" Spurgeon
(Complainant) was present throughout
the hearing, and was not represented
by counsel.

Parker-Hannifin Corporation (Re-
spondent} was represented by Paui O.
Wickline and Jens Schmidt, Attomeys
at Law. John Kostenbauer was pre-
sent throughout the hearing as Re-
spondent's representative.

The Agency called the following
witnesses (in alphabetical order): John
Kostenbauer, Respondent's Human
Resource Manager; Arvard "Buich"
Spurgeon, Complainant; Mary Spur
geon, spouse of Complainant and
Bemadette Yap-Sam, Senior Investi-
gator, Civil Rights Division of the Bu-
reau of Labor and Industries.

Respondent called the following
witnesses (in afphabetical order): Ste-
ven Jaques, Respondents Materials
Manager; John Kostenbauer,

Respondent's Human Resource Man-
ager; and Bemadette Yap-Sam, Senior
Investigator, Civil Rights Division of the
Bureau of Labor and Industries.

Having fully considered the entire
record in this matter, I, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order.

FINDINGS OF FACT -
PROCEDURAL

1) On November 21, 1994, Com-
plainant fled a verified complaint with
the Agency, alleging that he was the
victim of the unlawful employment
practices of Respondent. After investi-
gation and review, the Agency issued
an Administrative Determination finding
substantial evidence of discrimination
in the terms and conditions of employ-
ment based upon disability.

2) On January 18, 1995, the
Agency prepared for service Specific
Charges, alleging that Respondent dis-
criminated against Complainant in the
tems and conditions of his employ-
ment by requiring that he attend psy-
chiatric counseling based upon a
record of impairment or a perceived
disability, in violaion of ORS
659.425(1)(b) or 659.425(1)(c). With
the Specific Charges, Respondent was
served with the following: a} a Notice of
Hearing sefting forth the time and
place of the hearing in this matter; b) a
Notice of Contested Case Rights and
Procedures containing the information
required by ORS 183.413; ¢) a com-
plete copy of the Oregon Administra-
tive Rules (OAR) regarding the
contested case process; and d) a

separate copy of the specific adminis-
trafive rule regarding responsive plead-
ings. Both the Notice of Contested
Case Rights and Procedures and the
Bureau of Labor and Industries Con-
tested Case Hearing Rules (OAR
839-50-130(1)) provide that an answer
must be filed within 20 days of the re-
ceipt of the charging document.

3) On January 29, 1996, the AlJ
issued a Discovery Order to the partici-
pants, directing them each to submit a
Summary of the Case pursuant to
OAR 839-50-210.

4) On February 9, 1998, Respon-

dent's local attomey, Jens Schmidt, re-
quested a postponement of the
deadline for submission of Respon-
dent's answer, a postponement of the
deadline for submission of the Sum-
mary of the Case, and a postpone-
ment of the hearing, because counsel
had been only recently retained, and
would need a reasonable amount of
time to review the matter in order to file
an answer, conduct discovery, and
prepare for hearing. The Agency did
not oppose the postponements re-
quested. The ALJ granted Respon-
dent's requests for postponement and
requested from the participants alter-
native dates that they would be avail-
able for hearing. The Agency and
Respondent responded with available
dates, and on February 29, 1996, the
ALJ issued an Amended Notice of
Hearing fo the participants.

5) On February 23, 1996, Respon-
dent filed an answer in which it denied
the allegation mentioned above in the
Specific Charges and raised an af-
fimative defense.

6) On March 1, 1996, Respon-
dent's local counsel, Jens Schmidt,
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fled a motion for an order allowing cor-
porate counsel, Paul O. Wickline, to
appear pro hac vice in this matter. Mr.
Wickiine is licensed to practice law in
Ohio. The Agency did not object to
this motion. Pursuant to ORS 9.241
and UTCR 3.170, the forum granted
Respondents metion and authorized
Mr. Wickline to appear as joint counsel
in this proceeding, effective March 6,
1996.

7) On March 4, 1996, local coun-
sel filed a motion for a discovery depo-
sition of Complainant, as well as a
motion for a blanket discovery order al-
jowing counsel to request unspecified
documents from Complainant or the
Agency Case Presenter, from anyone
treating Complainant for post-traumatic
stress disorder or the mental suffering
alleged; counsel further requested an
order allowing Respondent to request
admissions from Complainant and the
Agency Case Presenter. On March 5,
1996, the Agency filed a response to
the foregoing discovery motions. The
Agency did not oppose the motion for
the deposition of Complainant or the
motion for discovery of documents
from anyone treating Complainant for
the mental suffering alleged, with a
proviso. The Agency agreed to Re-
spondent's request to seek admissions
from the Agency Case Presenter, with
a proviso. The Agency opposed Re-
spondent's request for production of
documents from anyone freating Com-
plainant for posttraumatic stress
syndrome.

8) On March 6, 1996, the forum
issued a ruling granting Respondent's
motion for the discovery deposition of
Complainant, granting Respondent's
motion to request admissions, and



requiring that Complainant provide to
the forum for an in camera inspection,
records of anyone diagnosing or treat-
ing Complainant for post-traumatic
“stress disorder and records of anyone
treating Complainant for the mental
suffering alleged.

9) On March 18, 1996, the Agency
filed @ motion for an order allowing the
taking of depositions of John Kosten-
bauer and Geri Comstock, witnesses
for Respondent. Respondent did not
oppose this motion. On March 22,
1896, the forum granted the Agency's
motion.

10) On Aprit 5, 1996, the Agency
filed a motion to amend the Specific
Charges to substitute the term "post-
traumatic stress disorder” for “post-
traumatic stress syndrome™ throughout
the Specific Charges. The motion was
granted on April 15, 1996, without op-
position from Respondent.

11} On April 10, 1996, the ALJ is-
sued a Discovery Order to the partici-
pants, directing them each to submit a
Summary of the Case pursuant to
OAR 839-50-210.

12) Pursuant to the forum's order
to produce certain treatment records
for an in camera inspection, the
Agency timely provided medical and
counseling records on April 12, 1988.
On April 16, 1996, following an in cam-
era inspection of same, the forum re-
leased the Department of Veterans
Affairs rating schedules for 1992 and
1994, in their entirety; the Roseburg
Veterans Administration Medical Cen-
ter psychiatric evaluation and psycho-
social assessment, in their entirety;
and the Eugene Vet Center intake as-
sessment, in its entirety. On the same
date, subject to argument of the
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participants, the forum proposed to re-
lease Dr. Kjaer's notes in their entirety,
and redacted copies of the Eugene Vet
Center Group Counseling Record and
Progress Notes. Neither participant
objected fo the release of the fatfer
sets of documents as proposed, and
on April 22, 1996, they were released,
as proposed, to the participants.

13) On April 22, 1996, local coun-
sel filed a request not to appear at
hearing, and to allow Mr. Wickline to
represent Respondent at hearing. On
April 26, 1996, the forum denied the re-
quest, citing the forum's interpretation
of the requirement of UTCR 3.170 ~
that associated local counsel partici-
pate meaningfully in the preparation
and hearing of this matter in order for
out-of-state counsel to continue fo
appear.

14) Pursuvant to OAR 839-50-210
and the ALJ's order, the Agency and

Respondent each filed a Summary of
the Case.

15) A pre-hearing conference was
held on May 7, 1996, at which time the
Agency and Respondent stipulated to
facts which were admitted by the
pleadings. Those facts were admiitted
into the record by the ALJ at the begin-
ning of the hearing. Certain additional
facts were stipulated, which facts were
also read into the record at the begin-
ning of the hearing.

16) At the start of the hearing, the
attomeys for Respondent stated that
they had read the Notice of Contested
Case Rights and Procedures and had
no questions about it.

17) Pursuant fo ORS 183.415(7),

the Agency and Respondent were ver-
bally advised by the Administrative
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Law Judge of the issues to be ad-
dressed, the matters to be proved, and
the procedures govemning the conduct
of the hearing.

18) During the hearing the ALJ re-
quested that either the Agency or Re-
spondent provide the forum with a
replacement page for Exhibit R-27,
page 8, by 5 p.m. on May 14, 1896.
No replacement page was received.
The record closed on May 14, 1996.

19) The proposed order, containing
an exceptions notice, was issued No-
vember 15, 1996. Following an exten-
sion of time, the Agency timely filed
exceptions on December 16, 1996.
Following an extension of time, the Re-
spondent timely filed its response to
the exceptions of the Agency on Jgnu—
ary 24, 1997. The Agency's exceptions
are dealt with in the Opinion section of
the order.

FINDINGS OF FACT - THE MERITS

1} At all times material herein, F_{e-
spondent was a foreign corporation
registered to do business in the Statg
of Oregon under the assumed busi-
ness name of Atlas Cylinders, custom
manufacturing large-bore pneumatic
and hydraulic cylinders, and was an
employer in this state that employed
six or more persons, subject to the pro-
visions of ORS 659.010 to 659.435.

2) Complainant has been em-
ployed by Respondent since Septem-
ber 3, 1687, when Respondent
purchased the cylinder manufacturing
plant known as Atias Cylinders. Com-
plainant had been employed at the

same location by Respondents
predecessor-in-interest since 1973.

3) Complainant was drafted into
the US Army in 1967. Whiie on a tour
of combat duty in Vietnam, Complain-
ant was severely injured when a land
mine exploded. He sustained injuries
to his abdomen, right leg, both anms,
and left eye, and suffered tinnitus and
impaired hearing. Following surgeries
and prolonged hospitalization, Cor.n-
plainant was given a medical dis-
charge in 1970. From 1970 through
1972, Complainant maintained a 100
percent service-connected medical
disability rating through the Depart-
ment of Veterans Affairs ("DVA"). Dur-
ing 1972, Complainants disability
rating was reduced to 70 percent,
which rating was maintained until his
diagnosis of post-traumatic stress dis-
order in 1992.

On January 23, 1992, in con-
nection with an application for an up-
graded DVA  service-connected
disability rating, Complainant was diag-
nosed with post-traumatic stress disor-
der (hereinafter "PTSD"). On Mag_r 5,
1992, Complainant's service-
connected disability was upgraded to
80 percent, due to a 10 percent disabil-
ity rating attributable to PTSD and_ an
increase in  Complainants  service-
conhnected tinnitus to 10 percent.
Compilainant appealed the 10 percent
rating for PTSD; on June 27, 1994, the
disability rating for Complainants
PTSD was increased fo 30 percent.
Notwithstanding the increased rating
for PTSD, Complainants overall
service-connected disability rating has

> The combined evaluation of disability for all se.rvicgtcionnectefi condi-
tions is not arrived at by adding percentages of the disabilities, but is deter-
mined by reference to a combined rating table.




remained at 80 percent Complain-
ant's disability rating for PTSD has re-
mained at 30 percent.

4) PTSD is a mental impairment
recognized by the American Psychiat-
ric Asscciation,

5) At all times material, John Kos-
tenbauer was human resources man-
ager for Respondent. The primary job
duties of the human resources man-
ager include administration of person-
nel policies, practices, and processes;
examples include employee compen-
sation and benefits, employee
counseling, and affirmative action plan-
ning. At the time of employment by
Respondent, in addition to personnel
administration, Kostenbauer had a
background in nursing, preventive
health services, and public health, in-
cluding mental health services.

€) At all times material, Geri Com-
stock was health care coordinator for
Respondent. The primary duties of the
health care coordinator include utiliza-
tion review and case management for
Respondent's group health plan, bene-
fit interpretation for Respondent's em-
ployees, wellness program formulation,
and workers' compensation case
management.

7) At the time Respondent as-
sumed ownership of Atlas Cylinders,
Complainant was working in the store-
rcom. On March 1, 1988, Complain-
ant received a classification change to
stockroom handler/driver {. On March
19, 1880, Complainant was transferred
into the Receiving Department as re-
ceiving clerk, a newly-created position.
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Complainant was promoted to receiver
on June 11, 1990; on May 6, 1991, he
was demoted back to his previous po-
sition of storeroom cierk due to his
failure to perform responsibiiities. On
March 1, 1993, Complainant received
a classification fitle change to stock-
room clerk.

8) Beginning in 1991, and continu-
ing until Complainant's transfer to the
tool crib in December 1994, Complain-
ant received the following accommo-
dations from Respondent due to his
physical disabilities: the availability of a
stocl or chair to use as needed and
rest periods as needed.

9) On June 7, 1993, retroactively
effective May 10, 1993, Complainant
was provided with a performance ap-
praisal as storeroom clerk.” Complain-
ant was supervised in that position by
Ben Ferguson. Ferguson rated Com-
plainant below expected performance
requirements in three categories: qual-
ity of work, quantity of work, and de-
pendability. The specific deficiencies
noted included repetitive errors in pull-
ing parts for assembly, low productivity
and need for supervision, and episodic
resistance to following established
methods and procedures for perform-
ing his job. As part of the appraisal,
Complainant was provided with work
performance guidelines to rectify the
performance deficiencies. The work
performance guidelines were the joint
product of Ben Ferguson, Phil Hard-
man, and Steve Jaques. Complainant
received no merit increase in pay.

*

merely a title reversion.

No evidence was submitted concerning the reason for reversion to store-
room clerk between March and May of 1993. Due to the short time frame and
absence of an entry in Complainant's personnel file, the forum infers it was

A

10) On June 28, 1993, Complain-
ant first approached Kostenbauer
about co-worker Rick Lawson's con-
frontational and intimidating behavior
toward Complainant. Complainant re-
ported to Kostenbauer that Lawson
criicized and made threats to Com-
plainant concerming Complainant's
work performance. On July 27, 1993,
Complainant reported to Kostenbauer
that Lawson was continuing his intimi-
dation of Complainant and asked Kos-
tenbauer to intervene. Complainant
expressed concem that if Lawson
were not stopped, Complainant might
do something to Lawson that he might
regret. Kostenbauer took Complain-
ants stated concem to mean that
Complainant might beat up Lawson.
Lawson was given a verbal waming to
stop his confrontational conversations
with Complainant.

11) On August 12, 1993, Phil Hard-
man met with Complainant conceming
Complainant's repefitive errors. Com-
plainant attributed the errors to an in-
ability to stay focused due to delayed
stress syndrome from his Vietnam ex-
perience. Complainant stated that the
condition was getting worse. Hardman
then went to Kostenbauer about this
interaction and about a concem that
Complainant might harm someone at
the worksite, arising from a comment
made at another fime by Complainant
intimating he could become a "postal
worker”.

12) Complainant had, at some
point, a lunch time conversation with
Ben Ferguson and Phil Hardman
about a news story conceming a
postal worker's violent assault in the
workplace. Complainant stated that
the assaultive postal worker was not a
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combat veteran as the worker had no
done the mission corectly, as he had -
involved outsiders in viclence meant’
only for certain people.

13} Hardman made notes concem-
ing his meeting with Complainant on
August 12, 1993, which he gave to
Kostenbauer. Hardman's notes do not
contain a reference fo a statement by
Complainant that he could become a
"postal worker”.

14) Upon his refum from vacation
on August 16, 1993, Complainant was
summoned by Kostenbauer to discuss
the "postal worker” intimation. Com-
plainant neither admitted nor denied
that he made the statement. Com-
plainant told Kostenbauer that he was
under stress, felt his PTSD was getting
worse, and that he had applied for
more disability for PTSD; that he was
attending a Vietnam support group on
Mondays, which was helping; and that
he had not been evaluated for two
years. Kostenbauer had Complainant
sign a release of information form
authorizing Respondent to get Com-
plainant's medical records. Complain-
ant did not protest signing the release
or Respondents acquisiion of his
medical records.

156) Kostenbauer made notes of his
conversation with Complainant on
August 16, 1993. The notes do not re-
flect that Complainant acknowledged
making the postal worker statement.

16) Comstock initiated a telephone
conversation with Complainant in
August 1993. Complainant gave Com-
stock some information regarding his
background, told Comstock he was
geiting DVA disabilily benefits for
physical disabilities and for PTSD, and
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that he was going to the Veterans'
Center for counseling.

17) On August 20, 1993, Com-
stock related to Kostenbauer that she
had talked with the Eugene Vets' Cen-
ter support group leader, and had
leamed that he was not a medical pro-
fessional. Kostenbauer and Comstock
decided during that conversation that
they would have Complainant evalu-
ated by a psychiatrist of Respondent's
choosing, once Comstock had been
able fo talk to the DVA,

18} Comstock obtained a referral
for a psychiatrist with a background in
PTSD from the Eugene Vet Center.
That psychiatrist, Dr. Reeves, was not
available, but his office referred Com-
stock to Dr. Kjaer, who also was re-
ported to have a background in PTSD,
Arrangements were made to have Dr.
Kjaer evaluate Complainant,

19) On September 3, 1993, Kos-
tenbauer sent Complainant a memo
setting out the provider and time and
place of his psychiatric evaluation. The
evaluation was fo take place on Sep-
fember 13, 1993, at the office of Dr.
Kjaer.

20} On September 13, 1993, Kos-
tenbauer had Complainant sign a sec-
ond release form, authorizing
Respondent to obtain medical informa-
tion. Complainant did not openly pro-
test signing the release or being
required to see Dr. Kjaer for evaluation.

21) At sometime between Com-
plainant's appointment with Dr. Kjaer
on September 13, 1993, and Septem-
ber 22, 1993, Comstock telephoned
Dr. Kjaer to leam if Dr. Kjaer felt Com-
plainant was a safety risk in the work-
place. Comstock was informed that

Complainant had been unwilling to talk
about PTSD or any issues in the work-
place. On September 22, 1993, Com-
stock reported the substance of her
conversation with Dr. Kjaer to Kosten-
bauer. Because their safety concem

had not been addressed, Kostenbauer

and Comstock thought it best to ar-
range for another evaluation with Dr,
Kjaer. After consulting with the area
human resources manager, Dennis
Mitch [phonetic], Kostenbauer deter-
mined he would talk with Complainant
to convince him that Respondent could
not help Complainant without Com-
plainant's cooperation, and that if Com-
plainant did not cooperate, corrective
action would be taken. Another ap-

pointment was made for Complainant

to be evaluated by Dr. Kjaer on Octo-
ber 19, 1993,

Kostenbauer met with Complainant
on September 23, 1993, and informed
Compilainant of the seriousness of the
evaluation, the need to determine
whether Complainant was a danger to
himself or others, and that Complain-
ant must either cooperate or face cor-
rective action. Complainant agreed to
keep the appointment. Complainant
was told that Kostenbauer would get a
report from Dr. Kjaer and that Kosten-
bauer and Complainant would discuss
the report when received. Complain-
ant informed Kostenbauer that he
thought he would be getting more dis-
ability compensation for the PTSD as it
was getting worse.

22) On September 24, 1993, Kos-
tenbauer wrote a letter to Dr. Kjaer in
which he outlined his perception of
Compiainant's history and problems at
the workplace.  Kostenbauer ad-
dressed Complainants poor work
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performance, interpersonal confiicts
because of it, and his separate con-
cem that Complainant could become
violent at the work place. Kostenbauer
noted that Complainant aftributes his
performance errors to a loss of con-
centration caused by PTSD and that
Complainant reports experiencing mo-
ments of stress so great he must re-
treat to the back of the storeroom to
collect his thoughts.

23) Complainant was being sent
for a psychiatric evaluation in order to
determine or confirm the condition they
were dealing with, to leam whether
Complainant was a danger to himself
or others at the worksite, and to leamn
whether Complainant's condition was
impacting his ability to do his job.

24) Complainant was seen by Dr.
Kizer for the renewed evaluation on
October 19, 1993.

25) On October 22, 1993, Dr. Kjaer
issued a report conceming his psychi-
afric evaluation of Complainant. Re-
garding the alleged "postal worker"
statement, Dr. Kjaer recorded that
Complainant indicated that he had not
raised the topic in discussions, that
others had. Complainant further indi-
cated to Dr. Kjaer that he had had no
violence in recent years, and did not
believe that his capacity as a combat-
ant had been activated. Complainant
denied the allegations made by Re-
spondent that he had made veiled
threats at work of creating mayhem;
talked about his PTSD fo people at
worl, and referenced potentially explo-
sive behavior, particularly the post of-
fice murders which occumred as a
result of conflict within the department.

While observing mild disorganization of.

thought and speech, Dr. Kjaer noted

that Complainant displayed no indicia
of impaired thought processes, reality
testing, communication skill, or impulse
control.  After noting Complainant's
evasiveness with him, Dr. Kjaer con-
fimed the diagnosis of PTSD; evalu-
ated Complainants stress level as
moderate (due to difficulty at work, pri-
marily); noted Complainant's moderate
difficutty in socializing, problems with
co-workers, and occupational difficul-
ties; recommended that Complainant
be seen on a regular basis; and dis-
cussed the possibility that mild doses
of medication couki facilitate Complain-
ant's toierance of his workplace
conflicts.

26) On November 3, 1993, follow-
ing his receipt and review of Dr. Kjaer's
report, Kostenbauer feit that the report
had not addressed the workplace vio-
lence issue well. Kostenbauer faxed a
copy of the report to Comstock with a
cover memo containing the following
message:

"TO: GERI
FROM: JOHN H. KOSTENBAUER
DATE: NOVEMBER 3, 1993

SUBJECT: BUTCH SPURGEON'S
PSYCH EVALUATION

"HERE IS REPORT. WHAT DOES IT
SAY TO YOU? DOESNT SAY
MUCH TO ME AND CERTAINLY
DOES NOT RAISE THE ISSUES WE
WERE CONCERNED ABCUT.

"SHOULD WE REQUIRE HM TO
BEGIN SEEING A PSYCHIATRIST
ON A DAILY BASIS? BEHAVIOR
CONTRACT?

"PLEASE ADVISE ON NEXT STEP.
THANKS FOR ASSISTANCE."
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27) Comstock entered a log note in
Complainant'’s medical case manage-
ment file on November 4, 1993, as
follows:

"Date: 11/4/03
Contact; John Kostenbauer

Received report from Dr. Kjaer.
Will continue to monitor employee
petformance.  Discussed with
J.M., no indication that pt is poten-
fiafly viokent."

28) "JM." is Joyce Munsell, Com-
stock’s supervisor.

29) On November 8, 1893, Kosten-
bauer met with Complainant to go over
Dr. Kjaers report and recommenda-
tions. Complainant told Kostenbauer
that he was satisfied with the Vets'
Center support group and did not want
additional counseling.  Kostenbauer
advised Complainant that while he
could continue with the support group,
he needed to follow the recommenda-
tion for regular professional counseling
and improve his work performance.

30} In early 1994, Respondent was
reorganizing; Steve Jaques was transi-
tioning into a position as head of the
storercom. During this time, Com-
plainant's poor work performance con-
tinued. Respondent was documenting
Complainant's performance.  Com-
plainants coworkers  complained
about Complainant's emors and about
having to do partt of Complainant's job,
Complainant had not entered into
counseling with Dr. Kjaer.

31) On May 19, 1994, Kosten-
bauer and Jaques met with Complain-
ant. Complainant was given a
document filed "Corrective Action
Form", a written warning. Recitations
in the waming included a statement

that corrective action was being taken
in order to improve Compfainants un- -

satisfactory work performance, identi

fied steps previously taken to correct :-

performance, specified conditions and
corrective requirements for Complain-
ant, and set out disciplinary conse-
quences should the conditions not be
met. The document contained a reci-
tation that Complainant had been
evaluated by a psychiatrist, which
evaluation indicated a need for coun-
seling, but no relevant impairment in
Complainant's ability to do his job.
Among other requirements, Complain-
ant was directed fo augment his sup-
port group activity with regular
psychiatric visits to Dr. Kjaer, to make
an appointment immediately to initiate
those visits, and to sign a release in or-
der that regular reporis could be re-
ceived by Kostenbauer conceming
Complainants progress in therapy
sessions. The comective action form
was signed by Kostenbauer, Com-
plainant, and Steve Jaques, the mate-
rials manager. All signatures were
dated May 19, 1994. Effective May 1,
1994, and in conjunction with the cor-
rective action, Complainant was de-
nied a merit raise and profit sharing
was temminated pending improvement
in his work performance.

32) During the meeting of May 19,
1894, Compiainant did not express op-
position to the requirements imposed,
including the requirement that Com-
plainant see Dr. Kjaer for counseling
on a regular basis.

33) During the summer of 1984,
Complainant's work performance con-
tinued to be in need of improvement.
Complainant received an annual wage
adjustment, but no merit increase.

34) On September 26, 1984, Com-
plainant was given a notice of violation
of two provisions of the May 19, 1994,
comective action - failure to receive
regular psychiatric counseling and fail-
ure to present reports of progress of
the counseling. Complainant was di-
rected to begin psychiatric counseling
sessions effective October 1, 1994, or
be subject to suspension from the job
without pay or to termination. The form
was signed by Kostenbauer, Com-
plainant, and Jaques.

35) Complainant did not outwardly
protest the direction given on Septem-
ber 26, 1996.

38) In conjunction with the notifica-
fion of violation of September 26, 1994,
Complainant was assigned a review
date of February 6, 1995.

37) Complainant continued to have
problems with work performance. Be-
tween September 15, 1994, and Sep-
tember 29, 1994, Complainant fitled in
at the front desk of the storercom due
to the vacation of a co-worker. Com-
plainants performance problems dur-
ing this time were partially atiibutable
to his PTSD. On September 30, 1594,
Jaques wrote a memo to Kostenbauer
conceming the work performance of
Complainant during this period.
Jaques documented examples of a
backlog of tasks left uncompleted, a
lack of ability to perform all the tasks of
a job that co-workers can perform, and
a fallure to inform anyone of the prob-
lems left unattended.

38) Due to a previously scheduled
vacation, Complainant was absent
from work between September 30 and

" QOctober 14, 1894.
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39) In a document dated October
17, 1994, and entitled "Work Perform-
ance' Probation", Complainant was
given a last chance agreement to im-
prove his performance or be subject to
suspension  pending  termination.
Complainant was placed on 90 days
probation with specific job task guide-
ines for improving his performance.
To augment Complainant's improve-
ment in performance, Respondent
mandated that Complainant obtain
psychiatric counseling, at Respon-
dent's expense and with the psychia-
trist assigned by Respondent.
Complainant was directed to continue
psychiatric counseling sessions until
released from the psychiatrist's care. It
was recited in this document that regu-
lar progress reports would be received
by Respondent on Complainant's pro-
gress. This document was signed by
Kostenbauer and Jaques on October
17,1994,

40) On October 18, 1994, Kosten-
bauer and Jaques met with Complain-
ant to highlight concems with
Complainants performance. Com-
plainant was told that his job was on
the ling; that he was capable of per-
forming the job; that he had been given
the opportunity for psychiatric counsel-
ing and had not taken advantage of it;
that he would be on probationary
status with the conditions of that proba-
tion as set out in the last chance
agreement, and informed of the conse-
guences of noncompliance with the
conditions of probation. Complainant
acknowledged that he was not doing
all of his job, that he "slithers" away
from his tasks without knowing why.
The "Work Performance Probation”




was signed by Complainant at this
meeting on October 18, 1994.

41) In a letter dated October 21,
1994, Dr. Kjaer informed Kostenbauer
that Complainant had attended an ap-
pointment with Dr. Kjaer on October
20, 1994. Dr. Kjaer indicated further
that Complainant had informed Dr.
Kjaer that Respondent required regular
reports on Complainant, Dr. Kjaer
stated his assumption that Respondent
wanted only the fact of attendance re-
ported, and not the content of the visit.

42) In a memo to Complainant
dated October 21, 1994, Kostenbauer
notified Complainant that an appoint-
ment had been scheduled for Com-
plainant with Dr. Kjaer on November 3,
1994. Complainant was directed fo
schedule all future appointments with
Dr. Kjaer himself

43) Between October 21 and De-
cember 5, 1994, Complainant was on
a medical leave of absence due fo cel-
ulitis in his right leg.

44} During Complainant's absence,
Kostenbauer consulted with his boss,
Dennis, regarding Complainant and
decided on trying a strategy of getting
Complainant out on long term disabil-
ity, if possible. Kostenbauer's log note
of Oclober 26, 1994, reads as follows:

"Discussed case with D. Mire-
mainder of name not legible].
Butch not performing up to poten-
tial and about illness. Decided one
strategy was to get Butch out on
LTD if possible. Not sure it would
be approved, but at ieast a more
favorable way to leave the com-
pany. ifitis not approved, need to
continue with probation and goals
& see if he meets the goals.
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Discussed involving corporate at- -
tomey at some point if Butch does
not meet expectation of probation." :

45) On October 28, 1994, Kosten-
bauer and Jaques made a visit to
Complainant's home. A discussion en-
sued conceming Complainants op-
tions, including the viability of his
leaving employment at Respondent on
long term disability. The course of ac-
tion at work was also discussed; Com-
plainant was told that probation would
continue and be evaluated for contin-
ued work.  On October 31, 1994, Kos-
tenbauer met with Complainant about
possible compensation under long
term disabiiity, particularly if being off
work were considered 100 percent dis-
ability for purposes of DVA disability
benefits.

46) On November 3, 1994, Com-
plainant attended his scheduled ap-
pointment with Dr. Kjaer. in a letter
dated November 4, 1984, Dr. Kjaer in-
formed Kostenbauer that Complainant
had related to him Respondent's offer
of "early retirement."

47) On November 28, 1994, Kos-
tenbauer called Dr. Kjaer to leam if
Complainant had enough mental ill-
ness to supplement the physical dis-
abilies to amve at a rating of 100
percent for long term disabilty, and
was told that there was no presence of
debilitating mental illness. Dr. Kjaer re-
lated that mental health was not a
problem and that Complainant was
coming to the sessions to fulfill the obli-
gations of probation,

48) Toward the end of the time
Complainant was on leave with cellufi-
tis, Respondent began to look for a job
within the company that Complainant
could do successfully. Respondent
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created a job as tool crib attendant for

Complainant. Respondent determined

. that success was likely in such a posi-

tion as it was a position with duties
Compiainant could do, and a position
with insular responsibility, which re-
move Complainant from a centralized
function, depended upon by co-
workers (with the attendant friction aris-
ing from Complainant's errors and in-
complete performance of his duties)
and the distraction of noise and a
crowd that co-workers represented to
Complainant.

49) On December 2, 1984, Com-
plainant called Jaques to inform him
Complainant was abie o come back to
work on December 5, 1994. Com-
plainant was informed that he would be
coming back fo a new position in the
fool crib.

50) On December 2, 1994, Kosten-
bauer received a copy of Complain-
ant's discrimination complaint. The
complaint was the first clear indication
to Kostenbauer that Complainant pro-
tested going fo a psychiatrist. Com-
plainant was not required to see a
psychiatrist following receipt of the dis-
crimination complaint.

51) On December 3, 1984, Com-
plainant was fransferred from the job of
storeroom clerk fo tool crib attendant,
to be effective upon Complainant's re-
tum to work on December 5, 1894,
Complainant was to receive the same
rate of pay in the new position, even
though the duties called for lesser pay.

52) On December 5, 1984, Com-
plainant retumed to work. Kosten-
bauer and Jagues met with
Complainant to go over their expecta-
tions and his new job responsibilities,
Complainant's period of probation was

adjusted due to his lengthy leave

absence. s LR
53) Initiafly, Complainant had some * |

difficulty with grinding too! bits in his

new position, but with the aid of magni-

fying glasses brought from home he

was able to solve the problem.

54) Phil Hardman, Complainant's
supervisor in the tool crib, evaluated
Complainants performance on Janu-
ary 20, 1995. Issues at that time in-
cluded data enfry errors affecting the
cycle count (which count affected the
computerized ordering system) and
duplicate order requests. On January
31 and February 17, 1995, Hardman
again evaluated Complainant, the
problems noted on the first evaluation
had been resolved at the time of the
February 17, 1295, evaluation.

55) On February 3, 1995, Kosten-
bauer sent a letter to Dr. Kjaer request-
ing certain information conceming
Complainant, as follows:

"Currently, we are in the proc-
ess of reviewing Bufch's work per-
fomance and would lke a
follow-up regarding his progress
with you.

"We would like you to address
the following issues:

". Are there any underlying
mental or emotional issues
which would prevent Butch from
working at Atlas Cylinders?

"2, Are there any underlying
metal [sic] or emotional issues
which would prevent Butch from
performing the essential func-
tions of his job? (The essential
functions are attached for your
review.)




"3. Are there any underying
mental or emotional issues
which would cause Butch to be
a danger to himself or others?

"4. Would you project how long
you feel Buich will be under
your care?

"Butch has signed a Release
of Information form and we would
appreciate your responses to our
concems at your earliest possible
convenience."”

56) On March 1, 1995, Complain-
ant was provided with a probationary
performance review. Of eight catego-
res of evaluation, Complainant was
rated as being below expected per-
formance in two categories: quantity of
work and attifude. Guidelines for im-
proving in these two areas were pro-
vided. Compiainant's probation was
extended for up to 90 days, with the
next evaluation date set for June 1,
1985,

57) On June 1, 1995, Complainant
was again evaluated, and, despite re-
ceiving a below expected performance
rating in two categories, he was judged
as having a satisfactory performance
level overall. He received a merit in-
crease in pay of $0.30 per hour, and
profit sharing was reinstated.

58) As of the date of hearing
herein, Complainant continues to be
employed by Respendent in the tool
crib. Complainant's performance con-
tinues to be adequate.
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58) Respondent paid for the re-
quired evaluation by and Complain-
ants sessions with Dr. Kjaer.
Complainant was paid at his regular
rate for the time he was required to
spend with Dr. Kjaer.

60) Kostenbauer has made refer-
rals for counseling for employees in
three instances while at Respondent.

Two referrals were for marriage coun-

seling; one was for emerging mental
liness. The referrals were to sug-
gested providers; counseling was not
required.

61) Prior to August 1993, Kosten-
bauer was unaware that Complainant
had a non-physical problem of any
kind. Complainant first mentioned the
possibiity of PTSD when he was
scheduled to be evaluated by the DVA
for receipt of benefits and needed to
get permission to be away from work.

62) After August 1993, Complain-
ant did not engage in any behavior
which would have led Kostenbauer to
believe that Complainant could be vio-
lentin the workplace

63) Kostenbauer interpreted Dr.
Kiaer's 1993 report to mean that Com-
plainants PTSD did not impair Com-
plainants job performance; Kosten-
bauer never concluded that Complain-
ants job performance was not im-
pacted by PTSD.

64) Complainant experienced the
impact of his PTSD on his work as

*

No evidence was submitted concerning the responses of Dr. Kjaer, if

any, to the questions posed in Kostenbauer's letter of February 3, 1995. The
forum infers that this request was made by Kostenbauer in connection with
Complainant's probationary performance review under the terms of the last

chance agreement. Complainant was in a different job, his performance was _

unsatisfactory, and one and one-half years had elapsed since Dr. Kjaer's last

evaluation.
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varying with the level of stress he was
experiencing.

65) Complainants testimony was
generally credible. The Administrative
Law Judge observed his demeanor
during the hearing, and found him to
be genuine in the expression of his un-
comfortable experience with the per-
formance appraisals and required
counseling. His testimony, however,
was not believed in certain particulars,
For example, Complainant testified that
Dr. Kjaer was unable to be of any help
to him as Dr. Kjaer had told Complain-
ant all he knew about PTSD came
from Life magazine. Since other credi-
ble evidence estabiished that Dr. Kjaer
was recommended to Respondent by
another psychiafrist with expertise in
PTSD, Complainant's representation
was found to be incredible. Another
example of testimony disbelieved was
Complainants statement that he did

not see Dr. Kjaer between October

1993 and May 1894 because he
thought the company would be setting
up the next appointment. The forum
finds it doubtful that Complainant could
have maintained such a belief for
seven months without checking in with
Kostenbauer to confim it. It seems
more plausible to the forum that, given
Complainant's distaste for counseling
suggested by his employer, he simply
ignored the advice of Kostenbauer.

Complainant was observed by the
forum to be evasive about his conver-
sation with Kostenbauer on August 18,
1993. When asked whether Kosten-
bauer had said he perceived that Com-
plainant had made the statement that
he might create a postal worker situa-
tion, Complainant answered that he did

not interpret John's comment as John
perceiving he would do it.

Because of evasiveness or inher-
ent unbelievability, Complainant's testi-
mony was not believed in connection
with the foregoing points.

66) The testimony of John Kosten-
bauer was generally credible. For the
most part the Administrative Law
Judge was impressed by his de-
meanor that his testimony was believ-
able. However, on two important
points his testimony was not believed.
On the issue of Complainant's state-
ment intimating he could become a
postal worker, Kostenbauer testified
that Phil Hardman had told him Com-
plainant had made that statement on
August 12, 1993, during a perform-
ance counseling session. Yet Hard-
man made notes of his conversation
with Complainant on August 12, which
he gave to Kostenbauer on the same
date, which state only that Complain-
ant raised PTSD as an explanation for
poor work performance. Had Com-
plainant made the postal worker com-
ment in the same counseling session,
or had Hardman told Kostenbauer
Complainant had made the comment
in the same session, it seems unlikely
to the forum that Kostenhauer would
not have required Hardman to comrect
the omission of such a threat when
they discussed the situation on that
date. It seems more likely, based on
certain  testimony by Complainant,
which the forum has found to be credi-
ble, that Hardman told Kostenbauer
that he had had a casual lunch time
conversation on another occasion with
Complainant, in which Complainant
made statements conceming postal
workers, which, when coupled with




leaming that Complainant had PTSD,
caused Hardman concem that Com-
plainant was intimating a capacity to
become a postal worker. The forum
found Kostenbauer’s testimony on this
point not believable.

Kostenbauers testimony was in-
consistent and vague on ancther im-
portant point — whether, on August 16,
1993, Complainant acknowledged
making the postal worker statement
when confronted by Kostenbauer.
Kostenbauer festified twice that Com-
plainant had just looked at him when
confronted and had not denied making
the statement, and later testified that
Complainant had admitted making the
statement. Based on Kostenbauer's
inconsistent and somewhat evasive
testimony on this point, the forum finds
that his testimony on this point was
also not credible.

87) The testimony of the other wit-
nesses was credible. The Administra-
tive Law Judge observed the
demeanor of each witness and found
each to be believable.

ULTIMATE FINDINGS OF FACT

1) At all times material, Respon-
dent employed six or more persons
within Oregon.

2) At all times material, Complain-
ant was employed by Respondent,

3} Complainant was first diag-
nosed with PTSD on January 23,
1992, by the DVA.

4} PTSD is a mental impairment
which weakened, diminished, re-
stricted, or otherwise damaged Com-
plainant's health or mental activity.

5) At times materal, Complain-
ant's mental impairment of PTSD did
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not substantially limit one or more
major fife activities.

6) Complainant had a record of
PTSD, an impairment, as of January
23, 1982, but such record was not of a
substantially limiting impairment,

7) Complainant was experiencing
serious work performance problems

between Spring 1993 and February
1995,

8) Respondent required Com-
plainant to enter counseling because
of Complainant’s ongoing performance
prablems.

9) In requiring psychiatric counsel-
ing, Respondent did not treat Com-
plainant as if his impaimment of PTSD
substantially limited a major life activity
without it.

10) Respondenfs attitude toward
PTSD did not include a belief or opin-

-ion that a person suffering from it was

substantially limited in a major life activ-
ity, without ongoing, contemporaneous
psychiatric counseling.

CONCLUSIONS OF LAW

1) At all times malerial, Respon-
dent was an employer subject to the
provisions of ORS 659.010 to 659.110
and 659.400 to 659.460.

2) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction over the persons and of the
subject matter herein and the authority
to eliminate the effects of any unlawful
employment practice found. ORS
659.040, 659.050, and 659.435.

3) The actions of employees John
Kostenbauer, Phil Hardman, Steve
Jaques, and Geri Comstock, described
herein, and their perceptions and atti-
tudes underlying those actions, are
propearly imputed to Respondent,

T
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4) ORS 659.425(1) provides, in
pertinent part:

"For the purposes of ORS 658,400
fo 659.480, it is an unlawful em-
ployment practice for any em-
ployer to * * * discriminate * * * in
terms, conditions or privileges of
employment because:

LE L A & 5 ]

"(b) An individual has a record
of a physical or mental impairment;
or

"(c) An individual is regarded
as having a physical or mental
impairment."

ORS 659.400 further provides, in perti-
nent part:

“As used in ORS 659.400 to
659.460, unless the context re-
quires otherwise:

"(1) 'Disabled person' means a
person who has a physical or
mentai impairment which substan-
tially limits one or more major life
activities, has a record of such an
impairment or is regarded as hav-
ing such an impairment.

"(2) As used in subsection (1)
of this section:

"(a) "Major life activity' includes,
but is not limited to self-care, am-
bulation, communication, transpor-
tation, education, socialization,
employment and ability to acquire,
rent, or maintain property.

"(b) 'Has a record of such an
impairment means has a history
of, or has been misclassified as
having such an impairment,

"(c) 'Is regarded as having an

impaiment means that the
individual:

"(A) Has a physical or mental
impairment that does not substan-
tially limit major life activities but is’
treated by an employer or supetvi-
sor as having such a limitation;

"(B) Has a physical or mental
impairment that substantially limits
major life activities only as a result
of the attitude of others toward
such impairment; or

"(C) Has no physical or mental
impaimment but is treated by an
employer or supervisor as having
an impaiment."

OAR 839-06-205 provides, in pertinent
patt.
"As used in these rules unless the
context requires otherwise:

% ok ke ok ke

"(2) The atlitude of others to-
ward such impaimment’ means an
opinion, evaluation, or belief, held
by another perscn or persons to-
ward the individual's perceived or
actual physical or mental
impairment.

LR & K8

"(56) 'Medical means authored
by or orginating with a medical
*** physician ** *,

% de o o W

"(7)} "Physical or mental impair-
ment’ means an apparent or medi-
cally detectable condition which
weakens, diminishes, restricts or
otherwise damages an individual's
heaith or physical or mental
activity."

Complainant was not a disabled per-
son at imes material herein.

5) Pursuant to ORS 659.060(3),
the Commissioner of the Bureau of
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Labor and Industries shall issue an or-
der dismissing the charge and the
complaint against any respondent not
found to have engaged in any unlawful
practice charged.

OPINION

The pivotal issue in this case is
whether Complainant is a “disabled
person”, as defined in ORS 659.400(1)
and (2), entitled to protection from dis-
crimination by ORS 659.425. ORS
659425 prohibits  discrimination
against an individual based upon an
actual disability, a record of disability,
or a perceived disability.” The Agency
has alleged that Complainant was dis-
criminated against by Respondent be-
cause he had a record of an
impairment, PTSD, or because Re-
spondent perceived him to be dis-
abled. The Agency charged vioclations
of ORS 659.425(1)(b} and (c).

1. ORS 659.425(1)(b)

ORS 659.425(1)(b) prohibits dis-
crimination because an "individual has
arecord of a physical or mental impair-
ment” When ORS 659.425(1)(b) is
read in light of the definitions in ORS
659.400(1) and (2), "has a record of
such an impairment” means that an in-
dividual has a history of, or has been
misclassified as having an impairment
which substantially limits one or more
major life activiies. ORS 659.400
(2)b), Devaux v. State of Oregon, 68
Or App 322, 326, 681 P2d 156, 158
(1984). The Agency did not allege that
Complainant had a history of an im-
pairment that substantially fimited one
or more major life activities and the

record does not support a ﬁnding that
he did.

The evidence established that as of
January 23, 1992, Complainant was
diagnosed with PTSD. As of that date,
Complainant had a history of PTSD,
an impairment.” There was insufficient
evidence that PTSD substantially lim-
ited a major life activity of Complainant
at any time before or after January
1892. There was evidence establish-
ing that Complainant was initially
awarded a 10 percent VA disability rat-
ing for PTSD on May 5, 1992, and that,
on appeal, the rating was upgraded to
30 percent on June 27, 1984. The fact
that an individual has a record of being
a disabled veteran, or of disability re-
tirement, or is classified as disabled for
other purposes does not guarantee
that the individual will satisfy the defini-
tion of "disabled person” under ORS
659.400. Other statutes, reguiations,
and programs may have a definition of
"disability” or "disabled person” that is
not the same as the definition set forth
in ORS 659.400. Accordingly, in order
for an individual who has been classi-
fied in a record as "disabled" for some
other purpose to be considered dis-
abled for purposes of ORS 659.425
(1Xb), the impairment indicated in the
record must be a physical or mental
impairment that substantially limits one
or more of the individual's major life
activities.

A combat veteran's basic entitle-
ment to compensation for disability re-
sulting from personal injury suffered or
disease contracted in line of duty, in

* ORS 659.425(1), when read in conjunction with ORS 659.400(1) and (2).

ok

August 1993,

There is no evidence that Respondent was aware of this diagnosis until
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the active military during a period of
war, is set out at 38 USCA § 1110
(West Supp 1991). The term "disabil-
ity", as used in the basic entitement
statute, refers to impaimment of eaming
capacity. Allen v. Brown, Vet App
1985, 7 Vet App 439. Authority to
adopt and apply a schedule of ratings
of reductions in eaming capacity from
specific injuries is delegated to the
Secretary of Veterans Affairs at 38
USCA § 1155 (West Supp 1891).
Section 1155 mandates that the rat-
ings be based, as far as practicable,
upon the average impairments of eam-
ing capacity resuling from such inju-
res in civil occupations, and that the
schedule be constructed so as to pro-
vide no more than ten grades of dis-
abiity upon which payments of
compensation shali be based, in
graduated increments of 10 percent
{ie., 10 percent, 20 percent, efc, to
100 percent).

Pursuant to its grant of authority to
adopt a schedule of ratings of reduc-
tions in eaming capacity, the Secretary
of Veterans Affairs adopted a schedule
for rating disabilities, codified at 38
CFR Ch. 1, Part 4 {1964) {amended
1994). In the evaluation of mental
disorders, the severity of disability is
based upon actual symptomatology,
as it affects social and industrial
adaptability. 38 CFR Ch. 1, § 4.130
(1994). The schedule of ratings for
mental disorders is codified at 38 CFR
Ch. 1, § 4132 (1994). The general
rating formula for psychoneurctic

disorders, which includes PTSD, con-
tains descriptive formulas for each of
six ratings — 0 percent, 10 percent, 30
percent, 50 percent, 70 percent, and
100 percent.

The descriptive formula for a dis-
ability rating of 10 percent for psy-
choneurotic disorders reads: "Less
than criteria for the 30 percent, with
emotional tension or other evidence of
anxiely productive of mild social and
industrial impairment”. The descriptive
formula for a disability rating of 30 per-
cent for psychoneurotic disorders
reads: "Definite impairment in the abil-
ity to establish or maintain effective
and wholesome relationships with peo-
ple. The psychoneurotic symptoms re-
sult in such reduction in initiative,
flexibility, efficiency and reliability levels
as to produce definite industrial impair-
ment". In contrast, the descriptive for-
mula for 50 percent disability refers to
"considerable impairment” in ability to
establish or maintain relationships, and
to "considerable industrial impairment”
by reason of psychoneurotic symp-
toms. For 70 percent disability, the
ability {o establish or maintain relation-
ships is described as "severely im-
paired"; there is "severe impairment"’ in
the abilily to obtain and maintain em-
ployment due to severe and persistent
psychoneurofic symptoms. On the re-
cord herein, the forum is unable to de-
termine the level of DVA disability
rating, if any, that correlates with a sub-
stantial limitation to one or more of the
Complainant's major life activities.”

* Even if the level of disability rating ascribed to Complainant was suffi-
cient to establish that Complainant had a history of an impairment that substan-
tially limited one or more of his major life activities, Respondent did not become
aware of Complainant's diagnosis until August 1993, when Respondent's con-
cern was with Complainant's current behavior and work performance, in rela-
tion to present effects from the impairment. There is no evidence in the record
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As there is insufficient evidence on
the record from which to conclude that
Complainant has a record of a sub-
stantially limiting impairment or was
misclassified in any respect, the forum
finds that Complainant does not enjoy
the protection of ORS 669.425(1)(b).

2. ORS 659.425(1){(c)

ORS 659.425(1){(c} prohibits dis-
crimination because an individual is re-
garded as having a physical or mental
impairment that substantially limits a
major life activily. OSC! v. Bureau of
Labor and Industries, 98 Or App 548,
553, 780 P2d 743, 746 (1989). ORS
659.400(2)(c) provides:

"“s regarded as having [such]
an impaiment means that the
individuat:

"(A) Has a physical or mental
impaimment that does not substan-
tially limit major life activities but is
treated by an employer or supervi-
sor as having such a limitation;

"(B) Has a physical or mental
impairment that substantially limits
major life activities only as a result
of the attitude of others toward
such impairment;

"(C) Has no physical or mental
impairment but is treated by an
employer or supervisor as having
an impaiment.”

The theory of perceived disability
defined by ORS 659.400{2)(c)(C) is
not applicable here, as Complainant
has a mental impairment — PTSD.
The Agency has alleged those theories
of perceived disability defined by ORS
659.400(2)(c)(A) and (B).

ORS 652.400(2)(c)(A) "profects the
person who has a nonsubstantial im-
paiment that the employer errone-
ously treats as substantial[.]' OSC/, 98
Or App 553, 780 P2d at 746. For pur-
poses of Paragraph 11.B., the Agency
has pled that PTSD does not substan-
tially limit Complainant's major life ac-
fivities. The treatment averred in this
Paragraph was Respondent's imposi-
tion of mandatory psychiatric counsel-
ing. Of necessity, it is this regimen that
must reflect that Respondent treated
Complainant as if his PTSD substan-
tially limited a major life activity. This
requirement was imposed by Respon-
dent's supervisory and management
personnel, primarily by decision of
John Kostenbauer.

Whether Respondent erronsously
freated Complainants impaiment as
substantially limiting a major life activity
is a question of fact. OSC/, 98 Or App
555, 780 P2d at 747. No evidence was
presented to suggest that the major life
activity in question was other than the
major fife activity of employment.
Thus, the question to be answered is
whether Respondent, by requiring

that Respondent had access to the actual DVA record at any time. Respon-
dent had Complainant evaluated independently in October 1993, and relied
upon that record - that diagnosis, evaluation of current functioning, and ac-
companying recommendations - in responding to the concerns of manage-

ment personnel.

In this instance, when the gravamen of Complainant's

allegations concern his current condition, the better theory of protected class
membership is ORS 659.400(2)(c), protected from discrimination by ORS
659.425(1)(c). See, e.g., In the Matter of Glenn Wallters Nursery, Inc., 11 BOLI

32, 41 (1892).

psychiatric counseling, treated Com-
plainant as substantially limited in the
major life activity of employment with-
out it. In order to be substantially lim-
ited in employment, one must be
unable to perform or significantly re-
stricted in the ability to perform either a
class of jobs” or a broad range of jobs
in various classes. See, e.g., OSC/, 98
Or App 554, 780 P2d at 747, In the
Matter of Oregon State Correctional In-
stifute, 9 BOLI 7, 25-26, 35 (1990}, on
remand, OSCI, supra; Glenn Walters
Nursery, Inc., stipra, at 42, Miller v. AT
& T Nehwork Systems, 722 F Supp
633, 639-40 (D Or 1889), affd mem,
915 F2d 1404 (Sth Cir 1990). In the
present case, in order to have treated
Complainant as substantially limited in
employment because of PTSD, Re-
spondent would have to have treated
Complainant as if he was significantly
restricted in the ability to safely and ef-
fectively perform either a class of jobs
or a broad range of jobs in various
classes, without cngoing, contempora-
necus psychiatric counseling.

ORS 659.400(2){c)(B) protects that
individual whose impairment is sub-
stantially limiting only as a result of the
"attitude of others toward such impair-
ment"™ From the allegations of Para-
graph il.C. and the evidence produced
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at hearing, the forum infers that
attitude(s) of Complaln

pervisors and other managen
sonnel, particularly - that “of John
Kostenbauer, upon which the: Agency

relies. The thrust of the allegations of -~ |

Paragraph lil.C. is that the requirement
of counseling imposed by Respondent
was an action taken because of Re-
spondents attitude toward PTSD,
which attitude substantially limited
Complainant's major fife activiies. In
the present case, in order {o have
been substantially limiting fo employ-
ment, Respondent's attitude toward
PTSD would have to have been that a
person suffering from it was signifi-
cantly restricted in the ability to safely
and effectively perform either a class of
jobs or a broad range of jobs in various
classes, without ongoing, contempora-
neous psychiatric counseling.

The forum must examine the
events, motives, and attitudes toward
PTSD which resulted in the require-
ment of counseling, in order to deter-
mine whether Complainant was
freated as if his PTSD was substan-
tially Bmiting to employment, without
counseling, or whether Respondent's
attitude toward PTSD rendered it sub-
stantially limiting.

»*

Clearly, it is not preclusion from or significant restriction in the ability to

perform just any class of jobs that is significant; the individual must have some
relevant connection to the identified class of jobs. One such connection might
be to a class of jobs encompassing the individual's chosen field. E.E. Black,
Ltd. v. Marshall, 497 F Supp 1088 (D. Haw. 1980). For an individual without a
clear career direction or who is changing career paths, the connection could be
to a class of jobs encompassing the type of labor sought or obtained {i.e., man-

ual labor requiring heavy lifting).
> OAR 839-06-205(2) reads:

"The attitude of others toward such impair-

ment" means an opinion, evaluation, or belief, held by another person or per-
sons toward the individual's perceived or actual physical or mental

impairment.”
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A1 Medical Evaluation

From the time of Respondent's pur-
chase of the Atlas Cylinders business
in 1887 until Spring 1993, Complainant
displayed intermittent periods of poor
work performance. By the time of his
performance evaluation on June 7,
1993 (retroactive to May 10, 1993),
Complainant's performance had dete-
riorated to such an extent that Respon-
dent began to invoke disciplinary
measures to change i, including with-
holding raises, issuing work perform-
ance guidelines, and documenting
performance deficiencies. On August
12, 1993, in a work performance coun-
seling session with his supervisor, Phil
Hardman, Complainant stated that his
repetitive errors were due to an inability
to stay focused caused by PTSD, and
that his condition was getting worse.
Hardman shared this information with
John Kostenbauer on the same date.
During the same conversation with
Kostenbauer, Hardman shared a con-
cem about potential workplace vio-
lence by Complainant. At the time of
this conversation with Hardman, Kos-
tenbauer was aware that Complainant,
in complaining of harassment and in-
timidation by a co-worker, Rick Law-
son, had expressed a concem that he
might do something to Lawson he
might regret if Kostenbauer did not
remedy the situation.

On notice of Complainant's claim of
PTSD, poor work performance alleg-
edly attributable to a worsening of that
condition, and a concem that Com-
plainant could potentially become vio-
lent in the workplace, Kostenbauer, in
consultation with Geri Comstock, de-
cided to have a psychiatric examina-
tion performed to confim that

Complainant suffered from PTSD and
the extent thereof, to ascertain whether
Complainant was a danger in the
workpiace, to determine whether Com-
plainant was able to perform his job,
and to determine whether PTSD was
affecting Complainant's job perform-
ance. Under the circumstances exist-
ing in August 1993, a decision to
reguire a psychiatric evaluation of
Complainant for the reasons given was
entirely appropriate. OAR 839-06-225
{1) and 839-06-235. The purpose of
the medical examination was job re-
lated and the scope consistent with
business necessity.

Following Complainants  initial
evaluation appointment with Dr. Kjaer
on September 13, 1993, Comstock
and Kostenbauer leamed from Dr.
Kjaer that Complainant had been un-
willing to discuss PTSD as it related to
the workplace. In response, Kosten-
bauer informed Complainant of the
need for Complainant's cooperation in
the evaluation and wamed Complain-
ant that he faced corrective action if he
failed to cooperate. A second appoint-
ment was scheduled for continuation of
the evaluation. Pursuant to OAR
839-06-235(3)(a), an empioyee must
cooperate in a medical inguiry or
evaluation relating to the employee's
ability to perform the work involved. An
employer may exact an employee's
cooperation by the means utilized by
Respondent, Prior to the second ap-
pointment, Kostenbauer documented
for Dr. Kjaer Respondent's continuing
concem with Complainants job per-
formance, workplace conflicts, and
with the possibility that Complainant
could become violent in the workplace
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Following the second appointment,
Dr. Kjaer issued a report conceming
his evaluation of Complainant. Dr.
Kjaer confimed the diagnosis of
PTSD, opined that Complainant was
under a moderate level of stress due to
difficulties at work and at home, and in-
dicated that Complainant was function-
ing at a moderate level of symptom-
atology. Dr. Kjaer recommended that
Complainant be seen on a regular ba-
sis and suggested that a mild dose of
medication might assist Complainant.
Unable to determine from the report

-whether Comptlainant represented a

danger at the workplace, Kostenbauer
sought the advice of Geri Cormnstock.
After consulting with her supervisor,
Comstock concluded that there was no
indication that Complainant was poten-
tially violent.” Following this determina-
tion, the record is devoid of any
evidence of behavior by Complainant
that would have caused management
personnef at Respondent to again fear
workplace viclence at Complainant's
hand. Complainant's job performance,
however, continued to be a concem fo
management. On November 8, 1993,
Kostenbauer reviewed Dr. Kjaer's re-
port and recommendation with Com-
plainant, Complainant indicated that
he was content with the Vet Center
support group and did not want addi-
tional counseling. Kostenbauer ad-
vised Complainant to follow the
recommendation of counseling as
Complainants work performance had
to improve.

B. 1994 Counseling Requirement

Complainant did not, however,
avall himself of the counseling

opportunity. His performance contin-
ued to deteriorate in early 1994, and
Respondent continued to document
Complainants perforrance problems.
On May 19, 1994, Kostenbauer and
Complainant's then-supervisor, Steve
Jagues, met with Complainant to dis-
cuss his performance. Complainant
was provided with a written waming,
which documented his unsatisfactory
performance and the steps taken by
Respondent to correct it. In addition to
other conditions and cormrective actions,
including the loss of profit sharing,
Complainant was required fo com-
mence regular psychiatric visits to Dr.
Kjaer and o execute a release of infor-
mation such that Kostenbauer could
receive regular reports on Complain-
ant's progress. Complainant was in-
fomed that a failure to follow the
conditions of the comective action
wouid result in further disciplinary
action.

Within the written waming there is a
recital which reads: "Butch has been
evaluated by a psychiatrist, which indi-
cated a need for counseling, but no
relevant impairment in his ability to do
his job..." From this statement, it is ap-
parent that Respondent did not inter-
pret Dr. Kjaer's report as expressing an
opinion that Complainant was unable
to perform his job because of his
PTSD. According to Kostenbauer, this
statement meant that Complainant
should have been able to do his job.
Despite his ability to perform, Com-
plainant's work performance had con-
tinued to deteriorate. Dr. Kjaer's report
had confirmed the presence of work-
place difficulties and stress upon

*

There is no evidence that this
bauer; nonetheless, this conclusion is atiributable to Respondent.

determination was relayed to Kosten-
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Complainant,- as well as occasional
home stresses, and, in consideration
of the interconnection between stress
and the underlying condition, had indi-
cated the need for counseling. Com-
piainant had not taken advantage of
counseling on his own, Because there
had been no positive change in work
performance, and because Kosten-
bauer felt Complainant needed coun-
seling to help reduce the workplace
stressors, as recommended by Dr.
Kjaer, such counseling was made a re-
quirement in order to improve Com-
plainants job performance by
removing all known or potential barri-
ersloit

As Complainant had not fuffiled the
counseling and release conditions of
the corrective action taken on May 19,
1994, Respondent again issued a
wamning onh September 26, 1894,
Complainant was directed to begin
psychiatric counseling by a date cer
tain, or face disciplinary action. Further
disciplinary measures were being sus-
pended on the condition that Com-
plainant fulfilt the two requirements
earfier imposed by the date indicated.

Following substantial documenta-
tion by Complainant’s supervisor of
abysmal performanice by Complainant
between September 15 and 29, 1994,
Respondent placed Complainant on
90 days probation on October 18,
1994. At that time, Complainant was
provided a last chance agreement,
which he signed, to improve his per-
formance or be subject to suspension
pending termination. Complainant was
given specific work guidelines, weekly
work performance counseling sessions
with his supervisor, and required to
commence and maintain psychiatric

counseling sessions with Dr. Kjaer until
released by Dr. Kjaer. Complainant
was informed that his job was on the
fine — that he now must improve his
performance or lose his job. Com-
plainant admitted that he was not doing
all of his job, that he "slithers" away

from his tasks without knowing why. -

At hearing, Complainant testified that
his PTSD had affected his accuracy at
work at times, including the period of
time he filed in at the front desk in
1994 (September 15 to 29, 1994).

Complainant was off work with cel-
lulitis between October 21 and Decem-
ber 5 1994, During that time
discussions were had with Complain-
ant conceming the feasiility of his
leaving the company on long term dis-
ability. Financially, this would require
100 percent disability. At that time,
Complainant had a fotal disability of 80
percent, when the physical disabilities
were combined with PTSD. Ultimately,
Dr. Kjaer was consulted in this regard.
Dr. Kiaer told Kostenbauer that Com-
plainant did not have a debifitating
mental illness, that mental health was
not a problem. Without an increase in
the overall disability rating, long term
disability was not a viable option.

Toward the end of the time Com-
plainant was on leave with cellulitis,
Respondent began to look for a job
within the company that Complainant
could do successfully. Respondent
created a job as tool crib attendant for
Complainant. Respondent determined
that success was likely in such a posi-
tion as it was a position with duties
Complainant could do, and a position
with insular responsibility, which would
remove Complainant from a central-
ized function, depended upon by co-’

workers, and distractions provided by
co-workers. Complainant was to be
paid his former wage, aithough the du-
ties of the position called for a lesser
rate.

On December 2, 1994, Complain-
ant notified Respondent that he was
released to come to work as of De-
cember 5, 1984. During that conver-
sation, Complainant was toid he would
be transfermed to the toal crib upon his
retum. On this same date, Respon-
dent received a copy of the present
civil rights complaint. Complainant
was not again required fo attend
counsefing. ‘

On December 5, 1994, Complain-
ant retumned to work and met with Phil
Hardman and John Kostenbauer.
Complainant was provided with a list of
job responsibilities for his new position.
His probation was extended to March
1, 1995, due to his intervening medical
leave. During this interval of probation,
Complainant was evaluated bi-monthly
by his supervisor, Phil Hardman. On
February 3, 1995, Kostenbauer sought
an evaluative update from Dr. Kjaer.
After a rocky start, Complainants
performance had improved somewhat
by his probation performance review of
March 1, 1895 Because his
performance was not yet satisfactory,
Complainant was confinued on
probation for another 90 days. By
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June 1, 1995, Complainant's perform-
ance level was satisfactory. On that
date, Complainant received a merit in-
crease in pay and profit sharing was
reinstated.  Complainants perform-
ance continued at a satisfactory level
until the date of hearing herein.

C. Mofivation of Respondent

Beginning on April 14, 1994, and
continuing thereafter, Complainant was
being disciplined for poor work per
formance. Despite the documented
absence of an inability to perform his
job, Complainant continued to flounder;
his work performance continued to de-
teriorate. Respondent was faking seri-
ous disciplinary actions; Complainant
was not responding. Respondent
knew of Complainants impairment,
knew that Complainant had earlier at-
tributed his declining job performance
to his worsening PTSD and the impact
of increased stress upoen it, and knew
that Complainant did not understand
and could not explain his lack of im-
provement as late as October 18,
1894. Respondent also knew that Dr.
Kjaer had recommended counseling to
ameliorate the impact of workplace
stressors. The forum finds that the re-
quirement of counseling was intended
to assist Compiainant with his perform-
ance problem by eliminating all known,
potential barriers to improvement.”

* No evidence of Dr. Kjaer's response, if any, was introduced.

w* Once Complainant relied upon his worsening PTSD to explain his dete-
riorating job performance, and Respondent, in connection with a medical
evaluation confirming the diagnosis, received the recommendation for counsel-
ing, Respondent was, essentially, in a double bind. If, as time passed after
October 1993, the worsening PTSD was impairing Comptainant's ability to per-
form his job, as Complainant initially asserted, and Respondent did not accom-
modate with the recommended counseling, Respondent could be in violation of
ORS 659.425(1)(a); if, on the other hand, the worsening PTSD was not impair-
ing Complainant's ability to perform the job as time passed after October 1893,
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Respondent did not freat Com-
plainant as if he were substantially lim-
ited in employment without counseling.
Complainant was notf treated as un-
able to perform a class of jobs or broad
range of jobs without counseling; in-
deed, he was not treated as unable to
perform even one job ~ his own cur-
rent job — without counseling. Follow-
ing Dr. Kjaers evaluation and
recommendation of cngoing psychiat-
ric counseling in October 1993, Com-
plainant continued his employment
with Respondent until May 1994 with-
out a counseling mandate. Further,
Complainant's employment was con-
tinued after Respondent leamned of
Complainant's failure to abide by the
counseling requirement between May
and September 1994, Finally, Com-
plainant's employment was continued
without a counseling requirement be-
tween December 5, 1994, and the pre-
sent. For the same reasons, it has not
been demonstrated that Respondent
had an attitude toward PTSD which re-
sulted in a substantiai limitation to em-
ployment for Complainant in the
absence of counseling. Counseling

was imposed as a condition of employ-
ment in May 1994, and thereafter, be-
cause of Complainant's performance
problems, which Complainant had tied
to his PTSD, and at the recommenda-
tion of the psychiatrist who had evalu-
ated Complainant on Respondents
behalf,

As Respondent did not treat Com-
plainant as substantially limited in em-
ployment because of his PTSD and
did not have an atlitude toward PTSD
which substantially limited Complain-
ant's major life activity of employment,
Respondent did not regard Complain-
ant as having a substantially limiting
impairment. Complainant is not pro-
tected from discrimination by ORS
659.425(1)(c).

As Complainant did not have a re-
cord of a substantially limiting impair-
ment, and was not regarded by
Respondenf's management personnel
as having a substantially limiting im-
pairment, Complainant was not a
member of a class of persons pro-
tected by ORS 659.425(1)(b) or (c).

as if apparently was not at the time of Dr. Kjaer's report in October 1993, Re-
spondent could face a possible violation of ORS 659.425(1){(c) by requiring the
counseling recommended in the same report. Respondent was presented with
a Hobsen's choice. Nothing in the statutes or the legislative history indicates
that the legisiature intended employers to face that kind of dilemma in seeking
to comply with the provisions of ORS 659.425(1). See, e.q., Braun v. American
Intern. Health, 315 Or 460, 472-73, 846 P2d 1151, 1158-59 (1993). In choos-
ing to assist Complainant to keep his job, at a time when Complainant was not
assisting himself, Respondent's acts should not be draped automaticaily in the
cloak of discrimination. Indeed, the record is replete with evidence that Re-
spondent went to great lengths to assist Complainant, even beyond the time he
lawfully could have been fired. Even had Complainant been a "disabled per-
son”, entitled to protection by ORS 659.425(1), the forum would have been
compelled to find that ORS 659.425(1) had not been violated by Respondent.
ORS 659.425(1) requires an act of discrimination accompanied by discrimina-
tory intent for a violation to occur. Ammann v. Multnomah Athlefic Club, 141 Or
App 546, 554, 919 P2d 504, 508 (19986).

3. Agency's Exceptions

The Agency excepts, primarily, to
the iegai standard utilized by the forum
to determine whether Respondent
perceived Complainant to be
substantially limited in the major life
activity of employment, and fo the legal
conclusions flowing from the use of
that standard. The Agency also
excepts to certain of the proposed
ultimate findings of fact, to which the
legal standard was applied. Finally,
the Agency excepted to material in a
footnote that described both the
"Hobsen's choice” faced by employers
like Respondent in a situation where a
mental condition impacts, but does not
impair, job performance; and the
absence of disciminatory intent
mofivating  Respondents  actions
toward Compiainant.

The Agency argues that the correct
legal standard for determining whether
an indivigual is substantially fimited in
employment, based on Winnett v. City
of Partland, 118 Or App 437, 847 P2d
902 (1993), requires only that an
impaired individual be substantially
limited in the performance of a single,
particular job to be considered
substantially limited in “employment.””
in deciding Winnetf, however, the
Oregon Court of Appeals did not utilize

Citeas 15 BOLI 245 (1997). |

or announce the standard attibuted to
it by the Agency. In Winnett, the City -
of Portland appealed the trial court's re-
fusal to give a jury instruction that
would have defined a substantial limi-
tation to employment as requiring imi-
fation to employment in the work place
at large — to employment in its broad-
est sense. Winnetf, 118 Or App at
444-45 847 P2d at 806. Finding that
its earlier opinion in Quinn v. Southem
Pacific Transportation Co., 76 Or App
617, 711 P2d 139 {1985}, rev den 300
Or 548, 715 P2d 93 (1986), ruled out
the City's position, the court went on to
affirm a more balanced standard.” Cit-
ing E.E. Black, Ltd. v. Marshall, 497 F
Supp 1088 (D Haw 1980), the court
observed that the US District Court for
the District of Hawaii had "weighed and
rejected contentions that the term 'em-
ployment’ meant ‘employability gener-
aly' and 'the employment of one's
choice with [a pariicular employer]."
Winnett, 118 Or App at 446, 847 P2d
at 907. In following E.E. Black, Lid.,
the Winnett majority stated: "We are
similarly persuaded that the meaning
of the term 'employment’ in ORS
659.400(2)(a) is not at either end of the
spectrum.” Winnelf, 118 Or App at
446, 847 P2d at 907. In concluding
that preciusion from the "work

* For the purpose of determining whether there is a substantial imitation to
employment, the Agency suggests that it is Agency policy, based upon Win-
nett, supra, to construe "employment" to mean the particular job performed by
the individual. Winnetft does not support such a policy. Agency policy on this
issue is better reflected by the OSC! Final Order on Remand, In the Matter of
Oregon State Correctional Institute, 9 BOL! 7, 35 (1990), on remand, OSCI, su-
pra, and, following March 12, 1996, by the adoption of OAR 839-006-0205(4).

b In OSCI, supra, the Cregon Court of Appeals had already interpreted
Quinn as rejecting an interpretation of "employment” which would equate the
inability to perform {or significant restriction in the ability to perform} a single,
particular job with a substantial limitation in the major life activity of employ-
ment. 98 Or App at 554, 780 P2d at 747.




272 in the Matter of PARKER-HANNIFIN CORPORATION

involved™, firefighting, was a substan-
tial limitation fo employment, the Win-
neft court again cited, with approval,
Quinn, stpra, and E. E. Black, Ltd,, su-
pra. In both of these cases, a substan-
tiat limitation to employment was found
because an individual was precluded
from, or substantially limited in relation
to, a class of jobs encompassing the
individual's chosen field. Quinn, 76 Or
App at 626, 711 P2d at 139, E E
Black, Ltd., 497 F Supp at 1099.

Regarding the particular exception
presented, it is of particutar significance
that, in deciding Winnett, the Oregon
Court of Appeals did not recant its ear-
lier rejection of the standard now ad-
vanced by the Agency. In OSCI
supra, the Oregon Court of Appeals
stated:

"The Bureau asks us to read

Quinn v. Southem Pacific Trans- -

portation Co., supra, as holding
that an employer treats a person

Confusion over the meaning of Winnett may be the result of the court im-

porting the language "the performance of the work involved" into its discussion
of the meaning of a substantial limitation to employment for perceived disabili-
ties. When the language "the performance of the work involved" is taken out of
the context in which it was used by the court, it may mistakenly be understood

to mean a single, particular job.

After observing that ORS 659.400 had been interpreted as a unit in
OSCl, supra, such that "regarded as having a physical or mental impairment”,

as having an impaimment that limits
a major life activity, employment,
whenever the employer refuses
the person one job because of the
impairment or alleged impairment.
* * * The Bureau's reading would
be inconsistent with ORS
659.400(2). It also is inconsistent
with the federal cases under the
regulations on which the Oregon
statute is based." 98 Or App at
564, 780 P2d at 747.

The correct legal standard was applied
by the forum. In order {0 be substan-
tially fimited in employment, an individ-
ual must be unable to perform or
significantly restricted in the ability to
perform either a class of jobs or a
broad range of jobs in various classes.
The inability to perform, or a significant
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standard used by the forum, Respon-
dent perceived Complainant to be sub-
stantially fimited in employment. The
Agency bases its argument upon a
factual conclusion that Respondent
continued to perceive that Complain-
ant's PTSD made him a potential dan-
ger in the workplace as late as
February 1995. Because danger to
oneself and others is substantially limit-
ing in any job that involves working
with others, the argument goes, Re-
spondent’s perception that Complain-
ants PTSD caused him fo be a
potenfial danger was necessarlly a
perception that Complainant was sub-
stantially limited in performing nearly all
jobs. Without addressing other
components of this argument, the fail-
ure of the factual premise alone de-
The factual

in ORS 659.400(1), was construed to mean "the person must be regarded as
having an impairment that substantially limits a major life activity," the court
turned to ORS 659.425 to discern the limitation which must be present when
the major life activily is employment. After observing that the provisions of
ORS 659.425 also must be construed as a unit, despite minor variations in
wording, the court engrafted the operative language of ORS 659.425(1)(a),
concermning actual disability, onto the language of ORS 659.425(1)(c), to flesh
out a paraliel construction for perceived disabilities when the major life activity

is employment. Winnetf, 118 Or App at 447, 847 P2d at 907. ORS
659.425(1)(a) provides, in pertinent part, that an employer may not discriminate .
because an individual has a physical or mental impairment which does not pre-
vent the performance of the work involved. ORS 6598.425(1)(c), as written, pro- -
vides that an employer may not discriminate because an individual is regarded -

as having a physical or mental impairment. Put into language parallel to ORS
658.425(1)(a), paragraph (c) would provide that an employer may not discrimi-

nate because an individual is regarded as having a physical or mental impair-~
ment which does not prevent the performance of the work involved. Put:
another way, into the context of substantial limitation to employment, which is -

what the court was aiming for, an individual who is regarded as having a physi

cal or mental impairment that substantially limits the performance of the work

involved is a person who is regarded as having an impairment that substan
tially limits employment. Winnetf, 118 Or App at 447, 847 P2d at 807.
The court's intended purpose -- arriving at a definition for substantial limi

lation to employment for perceived disabilities which was parallel to a definition |

for substantial limitation to employment in cases of actual disabilities -- wa
met. Unfortunately, the court's reference to "the performance of the work in
volved" in its analysis has resulted in mistaken interpretations of Winneft.

restriction in the ability to perform, a feats the argument
single, particular job does not consti- Premise for the argument is contrary to
tute a substantial limitation in the major  the facts as found by the forum, which
life activity of employment. findings were n_ot 'challenged by the

In an alemative argument, the Agency. See Findings of Fact — The

Agency suggests that, even under the Merits, 27 and 62. The forum has

* The Agency bases its premise on the fact that, as late as February 1995,
Kostenbauer directed evaluative questions to Dr. Kjaer, which included one
question about the existence of underlying mental or emotional issues which
could cause Compiainant to be a danger to himself or others. The Agency
overlooks the central purpose of Kostenbauer's request for information. In
February 1995, Complainant was nearing the end of a last chance probationary
period. One and one-half years had elapsed since Dr. Kjaer's evaluation.
Complainant was working in a differeni job, but was continuing to perform
poorly. Prudently, Respondent was ruling out a change in Complainant's con-
dition which may have required accommodation prior to judging and taking ac-
tion on Complainant's probationary status. I such a change were present,
termination, without exploration of the possibility of a reasonable accommoda-
tion, would have violated ORS 659.425(1)(a).

That a question concerning dangerousness was included in 1895 does
not mean that Respondent regarded Complainant as a danger or potential dan-
ger at that fime. Given employer fiability for workplace violence and the mixed
reasons prompting the initial evaluation, inclusion of such a question at a time
of renewed evaluation does not seem unusual. The information sought in 1995
was parallel to that sought in the initial evaluation. See Findings of Fact -- The
Merits, 23.
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revised Finding of Fact — The Merits,
55, to clarify the forum's view of the
evaluative request made in February
1995.

As further evidence of its theory
that Respondent perceived Complain-
ants PTSD as a substantially limiting
impaiment, the Agency cites Kosten-
bauer's telephone call to Dr. Kjaer con-
ceming long term disability in
November 1994. The Agency sug-
gests that the purpose of the call was
to see if Complainant had enough
mental finess to qualify for long term
disability. In part, this comports with
the evidence; it is however, taken out
of the context of the pertinent evi-
dence. At the time of the call, Com-
plainant was away from work on short
term disability for cellulitis. In the dis-
cussions that preceded the call to Dr.
Kjaer, it was determined that, finan-
cially, 100 percent disability would be
required for Complainant to leave em-
ployment on long term disability. In
November 1994, Complainant had a
DVA rating of 80 percent disabiiity
when the physical disability was com-
bined with the PTSD disability rating.
Kostenbauer called Dr. Kjaer {o leam if
any additional disability could be as-
cribed fo PTSD to enable Complainant
to go out on long term disability. When
placed in context, there is no reason fo
believe that Kostenbauer perceived
Complainant to be so impaired from
PTSD that he could qualify for long
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term disability because of it alone.
Similarly, there is no reason to believe
that Kostenbauer perceived that Com-
plainant's PTSD, considered alone,
substantially iimited his ability to per-
form his job, a class of jobs, or a broad

range of jobs. The forum has revised

Finding of Fact — The Merits, 47, and
its discussion of this point in the Opin-
ion section at p. 268, to clarify the fo-
rums view of the circumstances
surrounding the discussion of the long
term disability leave and the role Com-
plainants PTSD played in that
discussion.

The Agency identifies changes it
would have the forum make to Ulti-
mate Findings of Fact — 8, 9, and 10,
and proposes inclusion of an additional
Finding of Ultimate Fact. In each in-
stance, the proposed changes fail to
comport with the forum's findings of
basic fact and the inferences to be
drawn therefrom. The Agency has not
excepted to any of the forum's findings
of basic fact. The Findings of Ultimate
Fact are based on the forum's findings
of basic fact, supported by the record.
The inferences drawn from those find-
ings of fact are permissible and rea-
sonable; they will not be disturbed.

Next, the Agency contends that the
mere fact that Respondent continued
to employ Complainant does not es-
tablish, in and of itself, that Respondent
did not perceive Complainant as being
substantially limited in employment.’

L

A violation of ORS 659.425 could occur with the imposition of a negative

term or condition of employment even though the impaired employse was not
suspended or terminated. One example would be removal of a job duty from
an impaired employee because of a misperception of the existence or extent of
limitation. It is also worth noting that not all protection from onerous or intrusive
terms and conditions of employment for impaired employees reposes in ORS
chapler 659. For example, privacy rights may be implicated in the reguirement
of counseling and disclosure, by report, of the contents of the counseling ses-

This, of course, is true. That Respon-
dent continued to employ Complainant
without in any way treating him as sub-
stantially limited is also true. Imposing
counseling upon an employee who is
experiencing severe and intractable
performance problems is a permissible
strategy for managing such a problem.
This is so even in the case of a poorly-
performing employee with an impair-
ment which, while not substantially lim-
iting, has some impact on
performance. This strategy is particu-
larly prudent where the psychiatrist
called upon to evaluate the employee's
impairment has noted the workplace
stressors and has recommended
counseling. Respondent's incorpora-
tion of Dr. Kjaer's counseling recom-
mendation into its performance
management strategy does not mean
that Respondent must have regarded
Complainant as substantially Hmited
without it, as argued by the Agency. If
the Agency's argument were ac-
cepted, an employer could do nothing
to manage the performance of a
poorly-performing employee with an
impairment which, while not substan-
tially limiting, has some impact on per-
formance, because such performance
management would automatically con-
vert that individual into a disabled per-
son under ORS 659.425(1), and make
any further performance management
an unlawful discriminatory act. Other
than the imposition of counseling, no
other act by Respondent has been
identified by the Agency as reflecting
treatment of Complainant's impairment
as substantially limifing or an attitude
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toward that impairment which renders
it substantiaily fimiting.

The Agency next disagrees with
the forum's characterization of the dou-
ble bind encountered by an employer
in Respondent's situation. See Opin-
ioh, second footnote (**) on p. 269.
While it is generally true that the ac-
commodation process is initiated by an
employee's request for accommoda-
tion, an awareness of a disabling im-
pairment by the employer,
substantiated by the employee, can
trigger a duty to accommodate. See
Braun v. American Infemn. Health, 315
Or 460, 473 n.17, 846 P2d 1151, 1159
n.17 (1993). When considered in the
light of the scenario posed in the foot-
note, this could be such a case.

Finally, the Agency excepts to the
forum's cbservation, in the same foot-
note, that even had Complainant been
a "disabled person," entitled to protec-
tion by ORS 659.425(1), the forum
woulld have been compelled to find that
ORS 659.425(1) had not been violated
by Respondent, as ORS 659.425(1)
requires an act of discrimination ac-
companied by discriminatory intent for
a violation to occur. Ammann v. Mult-
nomah Athletic Club, 141 Or App 546,
554, 919 P2d 504, 508 (1996). The
Agency argues that the showing of dis-
criminatory intent required by Amman
was made by the Agency by way of
evidence demonstrating Respondent's
perception that Complainant had an
impairment that substantially limited his
ability to work, absent counseling, after
April 1994. The Agency is mistaken.
The forum has found, and the findings
have not been challenged, that the

sions. See, e.g., Pettus v. Cole, 57 Cal Rpir 2d 46, 1996 WL 518068 (As Modi-
fied on Denial of Rehearing Oct. 15, 1996).
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Complainant was sent to counseling in
1994 because of performance prob-
lems partially attributable to PTSD. At
no time following the receipt of Dr.
Kiaer's report did Respondent perceive
Complainant to be a danger in the
workplace, or act on such a percep-
tion. At no time did Respondent per-
ceive emoneously that Complainant
was substantially limited in employ-
ment because of PTSD, or act on such
a perception. In sending Complainant
to counseling, Respondent was not
motivated by a discriminatory intent.
See Findings of Fact — The Merits, 26
through 62; Opinion, pp. 267-70.

As the exceptions are not well
taken, the utimate findings of fact, con-
clusionhs of law, opinion, and order will
stand.

ORDER

NOW, THEREFORE, as Respon-
dent has not been found fo have en-
gaged in any unlawful practice
charged, the Complaint and the
Amended Specific Charges filed
against Respondent are hereby dis-
missed according to the provisions of
ORS 659.060(3).

In the Matter of
THOMAS E. HARRINGTON,

dba Harrington Property Manage-
ment, Respondent.

Case Number 36-96
Final Order of the Commissioner
Jack Roberts
Issued March 21, 1997.

SYNOPSIS

Respondent unlawfully terminated
its resident apartment manager be-
cause of her age, 67, and disability,
coronary artery disease. The Com-
missioner awarded complainant two
year's pay and expenses plus emo-
tional distress damages. ORS 658.030
(1), 659.425(1)a).

The above-entitled conlested case
came on regularly for hearing before
Wamer W. Gregg, designated as Ad-
ministrative Law Judge (ALJ) by Jack
Roberts, Commissioner of the Bureau
of Labor and Industries of the State of
Oregon.
September 3, 4, and 5, 1996, in the
hearings conference room of the Bu-
reau of Labor and Industries, 1004
State Office Building, 800 NE Oregon
Street, Porfland, Oregon, The Bureau
of Labor and Industries (the Agency)
was represented by Linda Lohr, an
employee of the Agency. Thomas E.
Harrington, dba Harrington Property
Management (Respendent), was rep-
resented by Marianne Brams, Attorney
at Law, Portland, and was present pe-
riodically throughout the . hearing.
Dorothy M. Kiefel (Complainant) was
present throughout the hearing.

The hearing was held on-
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The Agency called the following
witnesses: Complainant, cleaning con-
tractor Jim R. Haas, Respondent's for-
mer employee Rosalyn Loft, Agency
Senior Investigator Jane McNeill, cur-
rent Allentowne Village (Allentowne)
tenants Patricia Pham and Deborah
Woods, and former tenant John
Frizzell,

Respondent called the following
witnesses: Respondent, Respondent's
former employees Charles Buys, Fred
Boyce, and Richard McConneil, Re-
spondents current employees Kent
Carter, David Cone, Jo Criswell, Janna
Erichsen, and Brent Melgaard; current
Allentowne tenant Barbara Cochran;
and former tenant Marge Klier.

Having fully considered the entire
record in this matter, |, Jack Roberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact (Procedural and on
the Merits), Ultimate Findings of Fact,
Conclusions of Law, Opinion, and
Order,

FINDINGS OF FACT —
PROCEDURAL

1) On August 15, 1885, Complain-
ant filed a verified complaint with the
Agency, amended on January 23,
1996, alleging that she was the victim
of the unlawful employment practices
of Respondent. After investigation and
review, the Agency issued an Adminis-
trative Determination finding substan-
tial evidence supporting the allegations
of the complaint.

2) On June 20, 1996, the Agency
prepared for service on Respondent
Specific Charges, alleging that Re-
spondent discriminated against Com-
plainant in her empioyment with

Respondent. by terminating
ployment, based: on -her
and/or on her marital status: of being
unmarried, both in violation of ORS
659.030, and/or based on a disability. .
coronary arery disease, which Re-
spondent had previously accommo-
dated, in violation of ORS 659.425.
With the Specific Charges, the Agency
served on Respondent the following: a)
Notice of Hearing setting forth the time
and piace of the hearing; b} a Notice of
Contested Case Rights and Proce-
dures containing the informafion re-
quired by ORS 183.413; ¢) a complete
copy of Oregon Administrative Rules
{OAR) regarding the contested case
process; and d) a separate copy of the
specific administrative rule regarding
responsive pleadings.

3) A copy of those Charges, to-
gether with items a) through d) of Pro-
cedural Finding 2 above, was sent by
US Post Office mail, postage: prepaid,
to Respondent on June 20, 1996.
Both the Notice of Contested Case
Rights and Procedures (item b) and
the Bureau of Labor and industries
Contested Case Hearings Rules (item
d) at OAR 8389-50-130(1), provided
that an answer must be filed within 20
days of the receipt of the charging
document.

4} Respondent through counsel
requested an extension of time in
which to answer and on July 24, 1896,
timely filed an answer wherein Re-
spondent admitted empioying Com-
plainant, a female, in Oregon and
denied any unlawful employment prac-
tices or damages to Complainant
based on Complainant's age, marital
status, or disabiity. Respondent al-
leged further fthat Complainants
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termination was performance based
and that her unsatisfactory perform-
ance was Respondent's primary con-
sideration. Respondent also alleged
that Complainant had breached her
employment contract and received no-
tice of termination in accordance with
that contract, and that she failed to miti-
gate any damage alleged by refusing
an offer of an alternative position prior
to her termination,

5) Respondent moved for post-
ponement of the hearing to facilitate a
discovery deposition and on August 8,
1996, after discussion of available
dates with the participants, the ALJ
authorized the deposition of Complain-
ant, reset the hearing date, and or-
dered the participants to submit case
summaries  pursuant  to  OAR
838-50-200 and 839-50-210. The par-
ticipants fimely filed their respective
summaries of the case in accordance
with the order of the ALJ.

6} At the commencement of the
hearing, counsel for Respondent
stated that she had reviewed the No-
tice of Contested Case Rights and
Procedures and had no questions
about it.

7} At the commencement of the
hearing, pursuant to ORS 183.415(7),
the ALJ orally advised the participants
of the issues to be addressed, the mat-
ters to be proved, and the procedures
goveming the conduct of the hearing.

8) At the close of testimony, due to
prior commitments of the ALJ and the
Agency Case Presenter, the ALJ or-
dered simultaneous written arguments
from the participants due November 1,
1996. That schedule was later modi-
fied with the approval of the ALJ.

9) On September 24, 1996, Re- |

spondent's counsel requested verifica-
tion of the exhibit numbers admitted at
hearing and requested copies of the
tapes of testimony taken in the after-
nocn of September 3. On September
26, the ALJ supplied the requested
itemns and information, and requested
readable copies of certain exhibits.

10) On November 12, 1996, Re-

spondent filed and offered for admis-
sion clear copies of exhibits R-2
through R-10, and, in addition, R-12

through R-19, which were affidavits of |

eight individuals, four of whom had tes-
tified at hearing. In response, the
Agency objected to the admission of
affidavits of persons who were not
called as witnesses at the hearing

(R-12 through R-15) and to the affida- ;

vits of witnesses who were examined
and cross-examined at hearing (R-16
to R-19). On November 22, 1996, the
ALJ received in evidence the copies of
R-2, R-3, R4, R-5, and R-7, and ac-
cepted the copy of R-10 as an offer of
proof, The ALJ did not receive in evi-
dence the affidavits of persons who
were not called as witnesses at the
hearing (R-12 through R-15) because
the Agency had no opportunity for
cross-examination. The ALJ did not
receive in evidence the affidavits of wit-
nesses who festified at hearing (R-16
to R-19) because they were untimely.
None of those exhibits (R-12 through
R-19) have been considered in the for-
mulation of this order. The respective
final arguments of the participants hav-
ing been timely received, the record
herein ciosed on November 22, 1996.
11) The proposed order, containing
an excepfions notice, was issued
January 21, 1997, and an amendment
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to the Order portion, also containing an
exceptions notice, was issued on
January 24, 1997. On January 28,
1997, the ALJ extended the due date
for exceptions to February 28, 1997.
Respondent timely filed exceptions
which are dealt with in the Opinion sec-
tion of this order.

FINDINGS OF FACT — THE MERITS

1) At times material herein, Re-
spondent owned several apariment
complexes where he utilized the per-
sonal services of six or more persons
within the State of Oregon. Respon-
dent owned several similar properties
in Califomia. He managed his proper-
fies under the assumed business
name of Hamington Property Manage-
ment, headquartered in Los Altos,
California.

2) Among the apartments owned
by Respondent was Allentowne Village
Apartments, Beaverton (Allentowne),
which he purchased in approximately
1987 and which was his first Oregon
property. Allentowne's 107 units were
in two- and three-story buildings. Sub-
sequently, Respondent acquired
Country Club Estates (Country Club),
Englewood Temace  Apartments
{Englewood), Crestview Apartments
(Crestview), and, for a time, Comell
Apartments (Comnell). .

3) Complainant, bom May 12,
1928, was the resident manager of Al-
lentowne for Princeton Properties
when Respondent acquired it and had
been there about two years. Previous
to that she had four years experience
in resident management with CTL
Properties. Before managing apart-
ments, she had been a housewife and
had been employed with Pendleton
Woolen Milis. She had two adult sons,

had divorced in 1978, and had an
eighth grade education.

4) Complainants dufies as resi-
dent manager were to show and rent
apartments, collect rent, keep the
bocks and oversee maintenance of the
property. She generally had one or
more assistants who did day-to-day
maintenance and relieved her in the of-
fice. Major cleaning, painting, and
landscaping were done by oufside
contractors. ("vendors”). Her duties
were substantially the same before
and after Respondent became owner,
and did not change in 1989 when Re-
spondent acquired Country Club Es-
tates in Gresham and made David
Cone resident manager there and re-
gional manager over the other Oregon
properties, including Allentowne. Com-
plainant received a salary of $2,200
per month, rental of a three bedroom
apartment, valued at $550 per month,
and utiliies and telephone, valued at
$100 per month.

5) Complainant annually proposed
a budget for Allentowne. The budget
included the costs of herself and other
staff and of painting, cleaning, and
landscaping. It also included propos-
als for major maintenance, not always
approved, such as paving the parking
area. Respondent did not question the
ongoing items, nor did Cone when he
received them as regicnal manager.
The bills from vendors, such as plumb-
ing, contract cleaning, landscaping,
and electrical were approved by Com-
plainant and paid by the California
office.

6) Complainant's assistant in 1988
was Richard McConnell, who did the
day-to-day maintenance and refieved
Complainant in the office. McConnell
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went to Crestview as resident manager
in 1989, He retired voluntarly from
that position in 1985 at age 65. Due to
a heart condition, he delegated clean-
ing and maintenance, but still in-
spected some apariments regulary
himself.

7) When Complainant had diffi-
culty replacing McConnell, she hired
her son, Ben Beeler, as a maintenance
person. He also helped in the office.
He performed routine maintenance un-
til April 1993, when a series of events
prompted Respondent to order him off
the property. Beeler was reported to
have been responsible for a friend en-
tering the wrong apartment, was re-
ported {o have gone through the
property of a tenant while doing main-
tenance in the tenant's apartment, and
had items discovered in his apartment,
which included the ingredients of meth-
amphetamine. Beeler denied knowl-
edge of the drugs and claimed he was
storing the boxes containing them for
an acquaintance, who also used
Beeler's car.

8) Beeler was not charged by the
authorities, but the presence of the un-
lawful substances caused mandatory
cleanup costs to Respondent. Cone
told Beeler and Complainant in April
1993 that Respondent had barred
Beeler from Allentowne for six months,
after which he was allowed only to visit
Complainant. Complainant was not to
use Beeler for maintenance again.
Respondent did not otherwise sanction
or discipline Complainant conceming
Beeler.

9) As resident manager, up fo
about 1993, Complainant walked the
property in the early moming, checking
the corderliness of the parking lot and

grounds. She checked and scheduled

the cleanup and reconditioning of va-
cant apartments, showed apartments
to prospective renters, and inspected
rouine maintenance and cleaning.
She had no maintenance skills herself,

but attempted to have tenants' mainte- .

nance concems resolved within one to
three days unless told by the tenant it
was unimportant. She needed to give
24 hour notice to inspect an occupied
apariment.

10) Vacancies appeared to be cy-

clical, occurring at the end of the

school year and around Christmas :
time. Complainant used newspaper - |
advertising when she had more vacan-

cies than normal, which was seldom,

11) When Complainant had a iarge
number of vacancies to get ready for
rental or when she had no cleaning as-
sistant, she hired a confractor. Jim

Haas did contract apartment cleaning

for Complainant between 1988 and
1965. He worked for her successors,

but discovered he was getting only the

most difficult jobs. Apartment cleaning
was done on a fiat rate for a particular

sized apartment, regardiess of how |

long or how difficult.

12) Rosalyn ("Rose") Loft was Ben
Beeler's girfriend. She met Complain-
ant in 1992, when she lived with
Beeler. When the regular cleaning
contractor was not available, Com-

plainant asked Loft fo try it The first

apartment Loft cleaned was inspected
by Complainant three fimes before

Complainant passed it as satisfactory. -

She was paid the flat rate even though
it took a good deal of time.

13) Complainant was diagnosed
with breast cancer in about 1989, °
which affected her lungs by 1991. She
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also had a heart problem, coronary ar-
fery disease, about 1990. By late
1982, Complainant was medically re-
stricted from climbing more than one
flight of stairs. She ceased personally
showing or inspecting units on the sec-
ond and third levels, except occasion-
ally. She continued to personally view
the lower level units and had her assis-
tant inspect the others. She gave pro-
spective renters the key in order that
they might view a vacant apartment.

14) Loft leamed Complainant's
cleaning standards by working for her.
She was paid as a vendor by the job
for cleaning and as a vendor by the
hour for office work until Beeler was
terminated. Complainant occasionally
went to the upper levels fo check
cleaning or maintenance when she
was training Loft. Loft helped her get
up the stairs. Complainant always
checked the lower fioors and when she
was sure Loft knew what was wanted,
she had Loft check the upper apart-
ments. Loft also relieved Complainant
on weekends, staying in Complainant's
apartment. She did an evening walk
around the grounds.

15) Loft leamned the cther aspects
of assisting Complainant She
checked apariments and listed needs
of cleaning and repair. She was even-
tually put on the payroll as assistant
manager. Respondent acknowledged
her at the 1994 Christmas parly for
outstanding work in renting three apart-
ments in one day. She checked the
work of cleaners and painters using
the standards she had learned from
Complainant.

16) Cleaning contractor Jim Haas
was aware of Complainant's cancer
and heart trouble. She couldn't go to
the third level about 1992. By Haas's
observation, the condition of Allen-
towne did not deteriorate after that. A
woman named Rose was assistant
manager.

17) Complainant had ftraining in
housing discrimination laws and was
aware that such things as race and
gender, among other protected sta-
tuses, could not be considered in ac-
cepting renters. In late 1993, Brenda
Keith, a black female, asked to see a
three bedrcom apartment. Complain-
ant gave her the key and described the
apartment location allowing the pro-
spective tenant fo view the apartment
unaccompanied. About a week later,
Keith's daughter; Simone, came in and
made a deposit. Complainant subse-
quently found that Simene's credit was
not acceptable and retumed the
deposit.

18) At about the same month that
Keith and her daughter were dealing
with Allentowne, a third black woman,
possibly a friend of Keith, was told by
then assistant manager Mona Smith
that Allentowne did not accept federal
housing "Section 8" rentals. Smith was
leaving Respondents employ at the
time. Allentowne did hot accept sec-
tion 8 only on three bedroom units
which called for rent above the section
§ allowance.

19) Keith, her daughter, and the
third woman filed complaints of hous-
ing discrimination with federal authori-
tes against Respondent and

* While much of the testimony seemed to place this series of incidents in
1992, the forum infers from the whole record that 1993 was correct, since
Mona Smith was involved and was not working at Allentowne in 1992,
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Complainant, initiating a lengthy inves-
figative and enforcement process.
Complainant steadfastly denied dis-
criminating against any of the three.

20) Cornplainant believed that Re-
spondent and Cone never blamed her
for the discrimination claims. She
wanted to defend against the claims.
She had attended anti-discrimination
training and had sent her assistant
managers to such fraining before the
claims arose.

21) The tenants at Allentowne
were generally on a month-to-month
tenancy and gave 30 days written no-
tice, either on a form or by an informal
note. These were sometimes compli-
mentary about Complainant. Of those
submitted by the Agency as evidence,
at least three came from black
tenants.”

22) Respondent had insurance for
defending the discrimination claims.
The insurance company's attorney and
the claimants' attorney worked out a
no-fault setflerment order requiring the
payment of a total of $10,000 among
the three claimants. The money was
paid by the insurance company.

23) Respondent had difficulty in be-
lieving that Complainant was guilty of
discrimination. His insurance attorney
advised setflement based on state-
ments from the Smiths and the claim-
ants which seemed to support the
claims. The resulting consent order,
while not finding liability, imposed cer-
tain reporting requirements on Allen-
towne which could be revised or
eliminated if there was a change in
managers.

24) Respondent visited Allentowne
approximately monthly until acquiring
Country Club. His visits were less fre-
quent thereafter because Cone be-
came regional manager.

25) As regional manager, Cone
visited Allentowne every six fo eight
weeks. Through 1994, it appeared to
him that Complainant was doing all
right He was aware of her earlier
problems with cancer and her heart.
He recalled that Complainant had sev-
eral assistants or maintenance assis-
tants after Beeler left, including Dan
Gray and Mona and Shawn Smith. He
knew there were gaps in time when
there was no maintenance person.

26) Complainant had several as-
sistants after Beeler, including Shawn
and Mona Smith (who quit after three
months}, Dan Gray (whom Complain-
ant terminated because of tenant com-
plaints of noise), Dave Slagle (who
didn't ke having a female boss),
James Mathews (who did a good job),

‘and lastly, Brent Melgaard (who was

slow but reliable). She also periodically
called Cone for Chuck Buys, the re-
gional maintenance person.

27) Complainant acknowledged
that Respondent offered Complainant
the resident manager position at
Englewood, but placed the time about
1892. She knew he was aware of her
cancer problem and he thought that
the smaller complex might be easier.
He did not tie it to any deficiency in her
curent performance. Complainant de-
clined because it would pay less and
because the smaller budget at Engle-
wood would allow her less help.

* The forum has given little weight to the 30 day notice notes of various
former tenants because, other than Frizzell, Respondent had no opportunity to

cross examine the authors.
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28) Beeler visited Complainant in
1994, and also brought Loft's grand
daughter to visit Loft. He did no main-
tenance work except for one occasion
in an emergency when he was present
and was given permission by Cone to
deal with that one situation.

29} As resident manager of Coun-
try Ciub, Cone gave keys to prospec-
tive tenants, allowing the prospective
tenant to view the apariment unaccom-
panied. Country Club was a long,
spread out property and Cone was re-
luctant to be away from the office,
Cone checked on cleaners, painters,
and maintenance persons each job
they did, at first Once he considered
the employee or vendor dependable,
he checked less frequently. Cone de-
nied a preference for married couples,
but acknowledged that two employees
under one roof was less expensive
than providing an apartment for each
of two employees.

30) Charles R. Buys was hired by
Cone as regional maintenance person
from March 1989 to October 1995,
when a bad back forced him to find
other work. Buys was responsible for
capital improvernent projects, such as
decks and outside painting. In winter,
he did vinyl fioors and counter tops.
When there was no maintenance per-
son at Allentowne, Buys attempted to
assist He found it difficult when ac-
cess to apartments hadn't been ar-
ranged. He saw Beeler on the
property after 1893, but didn't see him
working. He didn't think that Complain-
ant had very good maintenance
assistants.

31) Buys never discussed Com-

plainant's performance with Respon-
dent or Cone. He often saw her

driving the perimeter of the property.
Cone assigned Buys's work. Neither
Cone nor Respondent asked about Al-
lentowne's condition. Buys noticed a
badly deteriorated deck there and be-
gan replacing decks, doing 14 in all.
He did 47 deck replacements at
Crestview.

32) Janna Erichsen was Respon-
dent's operations manager in Los Al-
tos. She received the book work from
the Oregon properties, including Allen-
towne. When the system changed
from a simple receipts system of book-
keeping to a double entry 13 column
system, it appeared to Erichsen that
Complainant did not understand the
system and could not batance. Erich-
sen did much of Complainant's bock
work herself. |n December 1894, the
system changed again, this fime to
computers, with the main computer in
Erichsen's office and the various Ore-
gon and Califomnia properties as satel-
lites. It was an ondine system.
Erichsen trained the Oregon property
managers at Allentowne in December.
Both Complainant and Loft attended.

33) After the initial computer frain-
ing, Erichsen coached the Oregon
managers from her computer, talking
through any problems using a modem.
Erichsen thought all except Complain-
ant understood the system by January
31, 1995. Complainant was reluctant
to give up her paper joumal system.
Erichsen did not think Complainant
would master the computer bookkeep-
ing. She reported the time she spent
with Complainant to Respondent and
that Complainant hadn't caught on.
She never challenged Complainant or
gave her a deadline. After March 15 it
didn't matter. She was convinced that
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things were not getting done. She
overheard one conversation between
Respondent and Complainant in July
1994, when Respondent asked Com-
plainant to think about it and Complain-
ant said she would. She never
discussed it with Complainant, but as-
sumed Respondent had further con-
versations because she saw the
March 186 letier.

34) On March 15, 1995, Respon-
dent met with Complainant and men-
toned that the McConnells were
planning on retiring and asked her if
she was going fo do so. Complainant
stated that she could not afford it and
planned fo work two more years, Re-
spondent said she wauld be 67 in May.
Complainant said she would think
about it, check on her IRA, health in-
surance, and social security and that
she must work until at least the end of
1995,

35) Loft was in the kifchen of Com-
plainants apartment and overheard
the conversation of March 15 between
Complainant and Respondent. It was
a friendly conversation during which
Respondent did not sound angry or
upset, Respondent fold Complainant
they would taik about her plans again
the next trip to Allentowne.

36) On March 16, 1995, Complain-
ant received a letter by fax from Re-
spondent which stated:

"Dear Dorothy:

"As we discussed on Tuesday,
| would like you to refire as man-
ager of Allentowne Village. Since
you will be 67 on May 12, | would
like May 15, 1995, to be your last
day.

"This has been a difficult last
couple of years for us at Allen-
towne. The discrimination lawsuit
was an unpleasant thing fo go
through, and | think you did very
well in defending yourself. You
have certainly done a fine job in
managing Allentowne for a num-
ber of years, of this there is no
question. | truly appreciate your
efforts on my behalf. | know trying
fo learn the computer has been a
struggle.

"To make things easier for you,
| wilt pay for your medical and life
insurance now in effect for one
year after May 15. | will also give
you a bonus at that time of
$3,000.00, so you can use these
figures in your financial planning. 1
am hopeful that by giving you 60
days notice, you will have plenty of
time to find a new place to live.

"You will be missed by your
tenants and all of us at Hamington
properties. Please indicate that
these arrangements are satisfac-
tory to you by signing and faxing
back a copy of this letter.

"Very fruly yours,

lllsf

"Thomas E. Harrington™

37) In the conversation of March
15, Complainant did not resign. Re-
spondent did not mention a bonus or
paying for Complainant's insurance
and did not mention the discrimination
case.

38) Complainant was shocked, hu-
miliated, and hurt when she received
the March 16 letter. Not only was she
losing her job, she was iosing her resi-
dence of nine years. She lost sleep
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and was hurt, nervous, and upset.
She still resented the basis of her ter-
mination at the fime of hearing. In
1991, when she was told that she had
only a few months to live because of
cancer, she had sold a house she
owned in which she had a $17,000 eg-
uity. She spent time in Reno and
spent her money. She had acquired a
large credit card indebtedness. in or-
der to have a place to live, she bought
a manufactured home which she
moved into in late May 1995. Because
of limited income and the large indebt-
edness, she eventually filed for bank-
ruptcy. She was able to keep the
manufactured home.

39) Complainant attempted to find
other employment as a properfy man-
ager. She inquired at Princeton (her
old employer}, C and R, Guardian and
Noris and Stevens. There were no
jobs available. She looked for similar
positions in the newspaper. She be-
came discouraged and felt due to her
age and physical condition she might
not find employment.

40) When Respondent did not re-
ceive the March 16 letter, he told Cone
to assure that Complainant would
move. Under date of March 30, 1985,
Cone wrote to Complainant as follows:

"Dear Dorothy:

"This letter is a follow-up to discus-
sions we have had on several oc-
casions in the past couple of
weeks. Specifically, it is our desire
fo move a different direction re-
garding the management of Allen-
towne Village and as such will no
longer be in need of your services
as of May 15, 1995. Whereas this
was a difficult decision, we feel it's
one we must make at this time.

What adds to the difficulty is know-
ing that, at your termination, you
will be required to vacate your resi-
dence at Allentowne at the same
time.

"Please sign, date, and retum this
letter (or a copy) which will signify
your intent to comply with its
terms, which are: 1. cease em-
ployment as of May 15, 1895; 2.
Vacate your premises as of May
15, 1995,

"We appreciate the job you have

done for us and wish you well in

future endeavors.

"Sincerely,

Ills’ .

“Dave Cone _

“Regional Manager

"Harrington Property Management"
Complainant ceased employment and
vacated the apartment oh May 18.

41) Complatnant ﬁied a discrimina-
tion complaint with' the Agency after
discussing her termination wrth friends,
family, and former co-workers She re-
tained an attorney In. January 1996,

"You shouId 1
Kiefel's emp[
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could physically camry out the du-
ties of the position. Specifically, it
is my understanding that her doc-
tor had ordered that she not at-
tempt to climb to the third floor of
the apartment, which was a nec-
essary function of her position as
manager. Indeed, her inability to
go to the third floor appears to
have been an instrumental fact
which gave rise fo a discrimination
claim based upon her treatment of
some prospective tenants.

"It is further my understanding that
upon discussion, Ms. Kiefel asked
that she be allowed to retire and
indeed accepted some continued
fringe benefits as well as a retire-
ment bonus.

"Under the circumstances my cli-
ent rightfully does not feel he has
any legal obligation to Ms. Kiefel
and thus there is nothing to
mediate.

"I would be more than happy fo
discuss this matter further with you
if you so desire.”

The letter was signed by Mr. McBride
with a copy to Respondent.

42) Fred Boyce was resident man-
ager of Cornell Apartments for four
years before Respondent sold them.
Respondent offered Boyce a job in
Califomnia, but Boyce didn't want fo
move. At the time of the offer, Boyce
was past 65 years of age and had re-
covered from coronary bypass sur-
gery. He did the minar maintenance at
Comell, and Buys did the major
repairs.

43) Brent Melgaard became the
maintenance person at Allentowne in
September 1994. He did the day-to-

day maintenance and four or five "tum-
overs" (reconditioning of vacant units)
a month. At the time, Loft worked in
the office. She or Complainant notified
him of work. He is a perfectionist and
saw some bad previous repairs and

corrected them. He stated Complain-:

ant seemed frustrated with the com-
puter; he saw her drive the property
occasionally. The maintenance jobs
were written down, then crossed off
when they were done. He continued
as maintenance person under Com-
plainant's successoars, the Carters.

44) Kent and Linda Carter, hus-
band and wife, were the Allentowne
resident managers at the time of the
hearing. Kent Carter did maintenance
and grounds work with Melgaard and
Linda did the office work and showed
apartments.  Maintenance is done
within three days. The garbage area,
roofs, and gutters were redone by ven-
dors. Carter did the landscaping with
some help from his stepson, Roth, who
was paid as a vendor. Other than
Roth, there was no outside landscape
contractor. 1t took Linda about one and
cne half months to master the com-
puter. Since the Carters became man-
agers, the rent scale has been raised
and a system of refundable security
deposits instituted. There is another
employee who relieves the office on
weekends,

45) Patricia Pham was a tenant at
Allentowne during Complainant's entire
tenure. She found Complainant friendly
and reliable. Compiainant forwarded
her mail when requested. At Pham's
request by telephone, Complainant
went o Pham's second fioor apart-
ment in 1994 and turned off the stove.
She saw Compiainant out picking up
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the grounds in 1993, and found her al-
ways available when needed. Pham
noted that Complainant took care of
emergency repairs immediately and
took care of routine repairs in a timely
manner.

46) John Frizzell lived at Allen-
towne from 1989 to 1994 and thought
Complainant to be a good manager.
He recalled seeing her cn the grounds
in the early moming. In his experience,
repairs were accomplished in one day.
He noted that the apartments did not
deteriorate and were clean and well
run. He recalled he had a biack neigh-
bor for a time.

47) Deborah Woods was an Allen-
towne tenant at the time of hearing.
She testified that the current managers
did not look at her maintenance con-
cems but rather sent Melgaard, who
works extremely slow. She moved in
in early October 1995 and was still
dealing with maintenance problems in
early 1996. She admitted that her
apartment was not always avallable for
repair because she works nights and
sleeps days. She hasn't moved out
because it is quiet for a day sleeper.

48) Jo Criswell was resident man-
ager of a 140 unit apartment belonging
to Respondent in Oceanside, Califor-
nia, at the time of the hearing. Her
husband was not employed by Re-
spondent. She had six employees and
couid do some maintenance herself.
She denied that Respondent preferred
couples as managers and at 60 years
of age, she had not been pressured to
retire. Her apartment was near a large
military installation.

49) Not all of Respondent's testi-
mony was credible. He testified that
he was "duped' and deceived about

Complainant's physical ability, that he
was unaware that she was not visiting
second floor apartments until he saw
her doctor's letter in 1994, and that he
leamed of the third floor restriction at
the time of the hearing. But he admit-
fed knowing her cancer and heart con-
dition by 1991. He stated that he had
tolerated “"creeping incompetence” at
Allentowne for five years, but acknowl-
edged she had been manager of the
year and that he had given her a
cruise, money for Reno, and a trip to
San Francisco within that period. He
stated he could not discharge her dur-
ing the discrimination claim because it
would have been an admission of guilt.
He testified that he began discussing
reirement with Complainant in mid-
1994, but admitted that he at no time
fold Complainant directly that her per-
formance was not satisfactory. None-
theless, he stated that it should have
been clear to her. He denied any ac-
quaintance with Rose Loft other than
as an occasional confract cleaner and
the rcommate of Beeler. He denied
knowing Loft was an employee, de-
spite testimony from other witnesses,
including his operations manager and
Cone, establishing Lofts status. He
claimed to be aware of Complainant's
accounting deficiencies, but never con-
fronted her with it. He denied that age
was a factor in the termination and as-
serted that he had used "retire" be-
cause Complainant had asked him tfo.
He stated that Complainant must have
signed the March 16 letter or he would
not have paid her $3,000 and her in-
surance premium, but he could not
produce a signed copy. He said that
attomey McBride's letter was the result
of a brief goif course conversation. He
signed a note to Complainant thanking
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her “sincerely for your many years of
faithful and competent service" and
testified at hearing that he did not
mean "competent” He was resentful
of these proceedings and while testify-
ing became increasingly critical of
Complainant. He said that it was in-
creasingly apparent from bottom fine
figures on Allentowne that the complex
was losing money, but the only evi-
dence adduced was the comparative
monthly expense of the Oregon prop-
erties, without the comesponding aver-
age intake. For the foregoing reasons,
his testimony was viewed with caution
and was accepted as establishing fact
only where it was uncontroverted or
was confirmed by other credible
testimony.

50) Complainant's testimony was
credible. She acknowledged she had
difficulty with line 13 on the bookkeep-
ing system. She believed she was un-
derstanding the computer when
Respondent sent the termination letter.
She insisted that Respondent never
mentioned to her that her performance
was wanting; he only mentioned cash
flow from time to fime and to watch her
budget. She denied making a deal to
retire and never signed Respondent's
letter.

51) The testimony of both current
Allentowne tenant Barbara Cochran
and former tenant Marge Klier was un-
focused and confused, was not credi-
ble, and was given no weight.

52) The testimony of David Cone
was substantially credible. His ten-
dency to equivocate detracted from the
strength of his testimony, but the forum
found him overall to be believable.

ULTIMATE FINDINGS OF FACT

1) At times material herein, Re-
spondent was an individual who
owned several apartment complexes
within the State of Oregon, where he
utilized the personal services of six or
more persons.

2) Complainant, bom May 12,
1928, worked as resident manager at
Respondent's Allentowne Village from
1987 to May 15, 1995.

3) Initially, Respondent was Com-
plainants immediate supervisor; later
David Cone acted as regional man-
ager, but Respondent continued deal-
ing with Complainant.

4} In 1991 and 1992, Complainant
had severe health problems including
breast cancer which affected her lungs
and she had a heart condition, coro-
hary artery disease. By 1993, she was
medically restricted from climbing more
than one flight of stairs.

5) Complainant coped with her
health and adequately managed
Allentowne, '

6) While Complainant was resi-
dent manager of Allentowne, she and
Respondent were sued for alleged
race discrimination by three prospec-
tive tenants who alleged Complainant
would not show or rent apartments to
them.

7) The race discrimination case
was setliled in early 1995 by the pay-
ment of $10,000 by Respondent's in-
surance company, There was no
finding of liability, but there were com-
pliance requirements in the resulting
consent order.

8) Respondent urged Complainant
to retire. When she did not, he sent
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her a letter terminating her services as
if she had agreed to retire at age 67.

9} Complainant did not agree to
retire and did not acknowledge Re-
spondents requirement that she sign
the termination lefter.

10) Respondent later had his attor-

ney explain Complainant's termination
as due to her physical disability.

11) Respondent had not deter

mined what accommodation, if any,
could he made for Complainant's
disability.

12} Complainant was replaced as
resident manager by a married couple
under 50 years of age without known
physical disabilities.

13) Complainant had planned to
work two more years as resident man-
ager. Had she done so she would
have eamed $35,200 in salary plus
$10,400 in rental and utilities up o the
time of hearing.

14) Complainant was shocked, hu-
miliated, and hurt by her termination,
and suffered ongoing emotional dis-
tress from her inability to take care of
her financial obligations and obtain
other employment.

CONCLUSIONS OF LAW

1) At times material herein, ORS
659.010 provided, in part:

"As used in ORS 659.010 to
659.110 and 659.400 to 659.545,
unless the context requires
otherwise:

Whkhkh¥

'(6) 'Employer’ means any per-
son * * * who in this state * * * en-
gages or utlizes the personal
service of one or more employees
reserving the right to control the

means by which such service is or
will be performed.”

At times material herein, ORS
659.400 provided, in part;

"As used in ORS 659400 to

659.460, unless the context re-

quires otherwise:

LA A5 2 J

“(3) 'Employer means any per-
son who employs six or more per-
sons * * *."

Respondent was an employer in this
state.

2) At times maferial herein, ORS
659,040 provided, in part.

"Any person claiming to be ag-
grieved by an alleged untawful em-
ployment practice, may * * * make,
sign and file with the cormmissioner
a verified complaint in writing
which shall state the name and ad-
dress of the * * * employer alleged
fo have commitied the unlawful
employment practice complained
of LX ] *.Il

At times material herein, ORS 659.435

provided, in part:

"Any person claiming o be ag-
grieved by an unlawful employ-
ment practice may file a complaint
under ORS 659.040 * * * The
Commissioner of the Bureau of
Labor and Industries may then
proceed and shall have the same
enforcement powers, and if the
complaint is found to be justified
the complainant shall be entifled to
the same remedies, under ORS
659.050 to 659.085 as in the case
of any other complaint filed under
ORS859.040***"
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The Commissioner of the Bureau of
Labor and Industies has jurisdiction
over the persons and subject matter
herein.

3) The actions, inactions, state-
ments, and motivations of David Cone,
Janna Erichsen, and Califomia attor-
ney John McBride are properly im-
puted to Respondent herein,

4) At tmes material herein, ORS
659.030 provided, in part:

"(1) For the purposes of ORS
659.010 to 659.110 * * * and
659.400 to 659.545, it is an unlaw-
ful employment practice:

"(a) For an employer, because
of an individual's * * * marital status
or age if the individual is 18 years
of age or older * * * to bar or dis-
charge from employment such
individual."

By terminating Compiainant's employ-
ment because she was 67 years of
age, Respondent viclated ORS
659.030{1)(a).

5) Respondent did not terminaie
Complainant's employment due to her
marital status.

8) At times material herein, ORS
659.425 provided, in part;

"(1) For the purpose of ORS
659.400 to 659.460, it is an unlaw-
ful employment practice for any
employer * * * {o bar or discharge
from employment * * * because:

“(@) An individual has a physi-
cal * * * impairment which, with
reasonable accommodation by the
employer, does not prevent the
performance of the work
involved[.}"

By terminating Complainant's employ-
ment because of her physical impair-
ment without seeking accommodation
therefore, Respondent violated ORS
659.425(1)(a),

7) Pursuant to ORS 659.060(3)
and by the terms of ORS 659.010(2);
the Commissioner of the Bureau of La-
bor and Industries has the authority to
issue a cease and desist order requir-
ing Respondent to perform an act or
series of acts in order to eliminate the
effects of an unlawful practice. The
amounts awarded in the Order below
are a proper exercise of that authority.

OPINION

It was apparent from the evidence
presented in this case that Respon-
dent wanted to get rid of Complainant
as manager of Allentowne Village.
Rather than attempt to document legiti-
mate reasons for her termination, he
chose to force her into retirement be-
cause she was 67 years of age. Re-
spondent brought up the subject of
retirement on more than one occasion
and finally determined that she should
retire under his terms. Complainant,
on the other hand, had considered re-
tirament but knew she could not do so
financially. Because Respondent had
never discussed with her any sup-
posed inadequacies in her perform-
ance, she had no reason fo believe
that she could not continue working
until she chose to retire. Respondent
never told Complainant her perform-
ance was no longer satisfactory. In-
deed, since she performed her job in
the same manner for-a number of
years and received positive encour-
agement from Respondent and Cone,
she had no reason to suspect that re-
spondent was somehow dissatisfied.
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She admittedly had difficulty with the
bookkeeping, but neither Erichsen nor
Respondent told her she was unsatis-
factory. Erichsen redid her books and
did not report any shortcomings to Re-
spondent. Nothing in the termination
letter sent to Complainant by Respon-
dent suggested inadequate perform-
ance; rather it complimented her for "a
fine job in managing Allentowne for a
number of years."

Respondent's position that Com-
plainant refired voluntarily was under-
cut by Cone's letter of March 30, 1895,
and totally destroyed by attorney John
McBride's letter of January 8, 1998,
which Respondent atthorized McBride
to write. He attermpted to establish
through McBride that Complainant's
physical disability had made her per-
formance of her manager duties im-
possible. But Respondent was aware
of her disabilities in 1992, and they re-
mained substantially unchanged from
that time to March 1995. In regard to
disability, Respondent was obligated
under Oregon law to 1) do an individu-
glized assessment of Complainant's
capabiiities, and 2) determine whether
he could reasonably accommodate
Complainant's disability, without undue
hardship. Compiainant has selected
as accommodation using her staff as
her legs for those portions of Allen-
towne which were difficult for her to
reach. She trained her staff to evalu-
ate apartment conditions by the same
standards she would use. Other man-
agers delegated inspection duties or
bypassed inspection and follow-up
where a trusted employee or contrac-
tor was known to be reliable. As for
showing apartments, Cone himself
routinely gave prospective tenants a

key to vacant apartments so that he
would be nearer the office. Respon-
dent has not established that he was
justified in terminating Complainant
due to disability, if indeed that was the
reason.

Respondent's counsel argues that
the real reasons for replacing Com-
plainant as resident manager were:

1. The substantial risk that she
was making discriminatory hous-
ing decisions.

2. The regular presence of Beeler
on the properly in defiance of Re-
spondent's order.

3. Complainant's failure to under-
stand and implement the record-
keeping systems.

4, An increasing concem about
deterioration of the physical condi-
tion of the apartments.

5. The growing realization that ac-
tive managers are more cost-
effective than those who delegate
substantial portions of manage-
ment and maintenance tasks.

This record fails to substantiate those
real reasons:

1. Complainant was accused in
one series of supposed discrimina-
tory activity, which was settled
rather than tried. Even Respon-
dent testified that he couldn't be-
lieve she would discriminate, nor
couid the other witnesses who tes-
tified. None of the supposed wit-
nesses to her discriminatory acts
or attitudes appeared in this forum,
which will not give preclusive effect
to mere allegations.

2. A few witnesses confirmed that
Beeler was occasionally at Allen-
towne: none couid establish that
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he was working there or even that
he stayed there, except in an
emergency.

3. At the time Respondent first
mentioned retirement to Complain-
ant, it is not clear that he person-
ally was aware of Complainants
bookkeeping problems; by the
time of the computer he had al-
ready determined fo force her
refirement.

4. Many witnesses testified that Al-
fentowne had not deteriorated.

5. Several of Respondent's other
managers delegated tasks.

Respondent's counsel's other argu-
ments regarding age and disability dis-
crimination are answered above. This
order finds in Respondents favor re-
garding marital status since the
Agency did not establish that the state
of being married or single was neces-
sarily a qualification for employment
with Respondent.

Complainant suffered severe emo-
tional distress as the result of her ter-
mination, and up to the time of hearing,
lost sixteen months of the two years of
employment she had come to expect.
The forum orders Respondent to pay
her the lost salary and expenses and,
in addition, the sum of $30,000 to com-
pensate for her emotional distress.

Respondent's Exceptions

Respondent filed numerous excep-
tions to the proposed order. The forum
has corrected the listing of the witness
Buys to reflect that he was a former
employee. The forum has revised
finding of fact (FOF) 6 to more accu-
rately reflect the evidence. Some of

Respondent's other specific exceptions -

to individual FOF constitute comments

on the evidence rather than findings of

historical fact (see exceptions to FOF -

4, 12, 13, 14, 39, 42, 50). Other ex-

ceptions suggest revisions to the FOF

which are unsupported by credible evi-
dence (see exceptions to FOF 3, 28,
29, 42, 52). Still other exceptions sug-
gest language for revising the individ-
ual FOF which says substantially the
same thing, or adds imelevant detail
(see exceptions to FOF 16, 23, 30,
32). The exception to FOF 31 mis-
states the evidence. The suggested
revision to FOF 48, regarding Ms.
Criswell, is unnecessary in that
Criswell was not an apt comparitor to
Complainant because she had a larger
complex, several more assistants or
maintenance people, and was located
in an entirely different area with a large
military base and its transient popula-
tion nearby.

Respondents exceptions to FOF
49 and the suggested revision thereto
contains elements of each of the other
exceptions: comment on the evidence,
unsupported  assertions, misstate-
ments, and imelevancies. Respon-
denfs argument on. this exception
even points up Respondents incredi-
ble tendency to interpret or revise the
written word by suggesting that the
written thanks "sincerely for your many
years of faithful and competent serv-
ice" was a reference to earlier years
only, but his testimony was that it was
written "after | asked her to leave,” and
that he didn't mean "competent” He
also altempted fo establish that his
March 16 letter reference to Complain-
ant's age didn't mean what it said and
that his California attormey's lefter re-
garding Complainant's disability also
was misinterpreted. Overall, the record

in this matter suggests otherwise. Ex-
cept as specifically detailed above, Re-
spondent's exceptions fo the findings
of fact are disallowed. So too are the
exceptions to the Ultimate Findings of
Fact, since Respondent's suggested
ultimate findings have no basis in the
findings of fact on the merits.

Respondent also excepted to the
Proposed Conclusions of Law and
Proposed Opinion. Respondent cor-
rectly acknowledges that the real ques-
tion is whether, but for Complainant's
protected class membership, the
hamful action would have occurred,
QAR 839-05-015, and admits that
Complainant's age was used as "a
non-accusatory excuse" for insisting
upon her retirement.  Respondent
states that the real reasons were the
discrimination iawsuit, the defiance of
Respondent's orders about Complain-
ant's son, and her substandard per-
formance. The increasing pressure on
Complainant regarding retirement fo-
cused more on her age than on the al-
leged discrimination for which she was
never criticized, or on Beeler, who was
rarely mentioned, or on her perform-
ance. This forum is convinced that
Complainant's age was a factor in her
termination, regardiess of the ages of
some of Respondents other
employees.

Respondent also argues that he
made reasonable efforts to accommo-
date Complainant's disability, but per-
sonal inspection of propery is
absolutely essential for adequate per-
formance of a resident manager's job.
Respondent suggests comectly that a
person with a disability must be able to
perform the essential functions of the
job, with or without accommodation,
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and that an accommiodation: is ustal
accomplished. by "adjustments: t
way a job customarily is. performed.
In essence, Respondent argues that =
Complainant was unable to: perform .
that essential function, and that he dig
not iliegally terminate her dueito’
disability.

Whether a job duty is an essential
function is a factual determination that
must be made on a case by case ba-
sis, and all relevant evidence shouid
be considered. In this case, not only
was personal inspection not always
done by other managers, it was dele-
gated to trusted subordinates. Com-
plainant did the "personal inspection”
for a portion of the complex. Also,
whether inspection was done by the
manager or under the manager's di-
rection, it did not appear to consume a
large amount of the inspecting individ-
ual's ime. Much more of the resident
manager's time seemed to be spent in
staffing the office and on other duties.
Under the circumstances of this case,
the "personal inspection” aspect was
not essential within the meaning of the
law, and the inability to perform it was
not a legitimate reason for termination.

Finally, Respondent argued that he
had no duty fo inform Complainant of
his dissatisfaction with her perform-
ance. That may well be frue in the
"employment at will" context, but em-
ployers expose themselves to the risk
of discrimination claims or worse when
they fail to document or ctherwise note
performance that could be a legitimate
reason for discipiine or termiination: As
in this case, the employer's after-the-
fact evaluations and "non-accusatory"
excuses fail to convince. . .=
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ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and 659.010
(2), and in order to eliminate the effects
of the unlawful practices found, Re-
spondent THOMAS E. HARRINGTON
is hereby ordered fo:

1) Deliver to the Fiscal Office of
the Bureau of Labor and Industries,
State Office Building, Ste 1010, 800
NE Oregon Street, # 32, Portland, Ore-
gonh 97232-2162, a certified check,
payable to the Bureau of Labor and In-
dusties in trust for DOROTHY
KIEFEL, in the amount of.

a) FORTY-FOUR THOUSAND
SEVENTY-SIX DOLLARS ($44,076),
less lawful deductions, representing
$34,247 in wages lost by Complainant
between May 15, 1995, and Septem-
ber 3, 1996, and $9,829 in rental and
utifities lost between those dates, plus

b) THIRTY THOUSAND DOL-
LARS ($30,000), representing com-
pensatory damages for the mental and
emotional  distress  suffered by
DOROTHY KIEFEL as a result of Re~
spondent's unlawful practices found
herein, plus

¢} Interest at the legal rate from
May 15, 1996, on the sum of $26,400
until paid, plus

d) Interest at the legal rate from
September 3, 1986, on the sum of
$7,847 untit paid, plus

e) Interest at the legal rate on the
sum of $30,000 from the date of this
Finai Order herein until Respondent
complies herewith, and

2) Cease and desist from discrimi-
nating against any employee based
upon the employee's age or upan the
employee's disability.




