October 15, 2009

James V.P. Delapoer, Esq.
Albany City Attorney

P.O. Box 40

Albany, OR 97321-0014

Re:

Request for Determination — The Wheelhouse Project

Dear Mr. Delapoer:

On July 15, 2009, you submitted a request on behalf of the City of Albany (“City”) for
determination of whether the Wheelhouse project (“Project”) will be subject to the
Prevailing Wage Rate laws. | received sufficient information to make a determination on
October 12, 2009, and based on that information, the commissioner hereby issues the
following determination:

FINDINGS OF FACT

1.

The Project is to be a privately-owned, multi-story office building and
restaurant located at the intersection of Water Avenue and Jackson Street on
the Willamette River. The project will not be occupied or used by a public
agency.

The City’s urban renewal agency awarded $749,750 in two installments to
the developer of the Project as part of the City’s effort to revitalize the
waterfront area downtown and increase its tax base.

The City relieved the developer of the obligation to construct temporary
intersection improvements originally planned as part of the Project, and
undertook, instead, to construct permanent improvements itself at a cost of
$235,000 granted to the City by the same urban renewal agency that granted
funds to the Project.

Prevailing wages are to be paid on the intersection work, situated on the
public right of way. The intersection improvements are intended to promote
public safety and facilitate access to waterfront pathways and developments
along the river as they occur over time.
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CONCLUSIONS OF LAW

1. The Project will use less than $750,000 of funds of a public agency.
Therefore, the definition of “public works” in ORS 279C.800(6)(a)(B) does not
apply to the Project.

2. The adjacent intersection improvements are separate and distinct from the
Project, and therefore, the cost of constructing those improvements is not
included in the cost of the Project for purposes of ORS 279C.800(6)(a)(B).

DETERMINATION

Based on the foregoing, the Prevailing Wage Rate laws, ORS 279C.800 to ORS
279C.870, and OAR Chapter 839, Division 025 will not apply to the Wheelhouse Project.

This determination is based on the agency’s file as of the date of this determination.
The commissioner may make a different determination if any of the project information is
incorrect, or if the project or project documents are modified or supplemented after the
date of this determination.

REQUEST FOR RECONSIDERATION

After the commissioner issues a determination, the requestor or any public agency
served with a copy of the determination may request that the commissioner reconsider the
determination. A request for reconsideration must be submitted in writing to the Prevailing
Wage Rate Unit, must include the reason or reasons for the request and any documents in
support of the request, and must be received within 15 calendar days of the date the
determination was mailed. A request for reconsideration does not toll the time period for
requesting a contested case hearing on the determination.

RIGHT TO A HEARING

The requestor and any person adversely affected or aggrieved by this determination
are entitled to a hearing as provided by the Administrative Procedures Act (ORS 183.413
to 183. 470) and ORS 279C. 817. If you want a hearing, the Bureau of Labor and
Industries, Wage and Hour Division must receive your written request for hearing within 21
days from the date this notice was mailed. Hearing requests should be addressed and
delivered to:
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Administrator

Wage and Hour Division

Bureau of Labor and Industries
800 NE Oregon Street. Suite 1045
Portland, OR 97232

If a written request for hearing is not received within this 21 day period, your right to
a hearing shall be considered waived.

If you request a hearing, you will be notified of the date, time and place of the
hearing. You have a right to be represented by legal counsel at a hearing. However, if
you are a government agency, corporation, partnership, or unincorporated association, you
must be represented by either legal counsel or an authorized representative. If you
request a hearing, you will receive information on Contested Case Rights and Procedures
before the hearing. After the hearing, an order confirming, modifying or reversing this
determination will issue. This determination shall remain in effect until the final order is
issued.

If you request a hearing, but fail to appear at any scheduled hearing, you will have
waived your right to hearing, and the commissioner may issue a final order by default. If
the commissioner issues a final order by default, the agency file on this matter shall serve
as the record for purposes of proving a prima facie case. You are not entitled to judicial
review of this determination order unless you have made a timely request for a hearing.

Date: October 15, 2009

Brad Avakian, Commissioner
Bureau of Labor and Industries

g - - AL
Chointime, I Hommond,
Christine N. Hammond, Administrator
Wage and Hour Division




