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ed, the grievant is to be reimbursed for
same. A copy of this decision is to be
placed in the grievant’s personnel
records.

CFS CONTINENTAL — LOS
ANGELES —

Decision of Arbitrator

In re CFS CONTINENTAL — LOS
ANGELES and INTERNATIONAL
BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN
AND HELPERS OF AMERICA, LO-
CAL 595, FMCS Case No. 84K/06383,
September 5, 1984

" Arbitrator: E. Lad Sabo, selected by
parties through procedures of Federal
Mediation & Conciliation Service

BARGAINING UNIT

- — Exempt position — Conﬁdentlal
secretary position »24.57 »120.06 -

Under contract stating that broadly de-

fined, exempt classifications include execu-.

tives who formulate or administer manage-
ment policies and their confidential and
private secretaries and any person charged
with full responsibility of determining ac-
tual profit and 16ss of employer’s business,
employee who filled vacancy in confidential
secretary classification :is exempt from
union jurisdiction, notwithstanding her.ex-
pressed desire to remain within union juris-
diction. Clear meaning and language of
contract is subject to enforcement eveén
though resulis are harsh and may be con-
trary to general expectations of one of
parties. .

Appearances: For the company -—-
James M. H. Ball, attorney.” For the
union — Dennis J. Twohig,-employee
relations director.

CONFIDENTIAL SECRETARY
Issue

SABO, Arbltrator ~— [The issue is:—]

Under the terms and éonditions of the
Labor Agreement, is the Job Position occu-
pied by Rachel Marmolejo exempt from’ the
Jurisdiction of the Union?

Histqry, Allega.tions & Facts

Pursuant to the terms of the Labor
Agreement and Addendum, the Par-
ties agreed and stipulated that the

matter relating to the status of the
Secretarial Job, as alleged and subject
to the terms spelled out under Article
29 of the Labor Agreement, be submit-
ted to the Arbitrator for Adjudication.

Beginning in 1975, the Company
grew to its present size by the merger
and consolidation of four (4) distinct
companies. It was a stipulated fact
that at the time there existed three (3)
Confidential Secretaries or positions
which were not considered part of the
Bargaining Unit. Three years later an
opening in one of the Non-Bargaining
Unit positions became available and a
Secretary employed within the Juris-
diction of the Union filled the opening
for the Non-Union Jurisdictional,
Confidential, Secretarial Job. Howev-
er, the terms of the Labor Agreement
were not enforced relative to an Em-
ployee being promoted to an Exempt
Job Classfication, since the Employee
continued to do some Union Jurisdic-
tion work even though the Employee
was holding-down a basically qualified
Exempt Secretary p051t10n with the
Company.

In 1981, the Employee replaced an
Exempt Secretary and upon accepting
the position complied with the terms
of Article 29 by relinquishing the af-
filiation with the Union and therefore
fully qualifying for the Exempt Secre-
tarial Job.

As a result of the above action, the
Company sought to fill the resultant
vacancy. The Incumbent applied for
and was appointed to the vacancy. It is
alleged that she did not and is' not
currently performing the Union Juris-
dictional work that the prior Employee
had ‘performed while occupying the
subject position.

The Parties pursuant to Negotia-
tions agreed to submit certain Classifi-
cations to Arbitration, as to whether
or not they were exempt from Union
Jurisdiction pursuant to the Bargain-
ing Agreement. Two of the four jobs
have. been mutually agreed to as set-
tled by the Parties. One job in dispute
is the subject of another Arbitration
before another Arbitrator. The only
job classification before this Arbitrator
is the so called Confidential Secre-
tary’s job currently being ﬁ].led by Ra-
chel MarmoleJo

Summary & Argument of TUnion’s
Position

The National Labor Relations Board

looks at five (5) general factors in de-, ° N

termining whether or not a commun’
ty of interest exists between the tar,
job-and the bargaining unit g;

1. The extent and type ¢
tion of the bargaini:
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9. The bargaining history in the industry
as well as with respect to the Company in
question.

3. The similarity of duties, skills, interest,
and working conditions of the employees.

4. The organizational structure of the
Company.

5. The desires of the employees' in
question.

With respect to the above criteria,
the Union feels that the target job
qualifies in all aspects. In particular,
it is stipulated and agreed that the
Incumbent desires to remain a mem-
ber of the Union and receive all bene-
fits thereto as provided under the
terms of the Labor Agreement.

Based on the Record, the issue of
confidentiality is questionable and is
asserted by the Company to direct the
Arbitrator’s attention away from the
clear community of interests the In-
cumbent on the target job shares with
the other bargaining unit employees.
Therefore, it is requested that the Ar-
bitrator sustain the Union in its posi-
tion that the target job should not be
exempt from Union Jurisdiction on
the basis of Article 29 of the Labor
Agreement and the Wage Rates and
Classifications Addendum.

mary & Argument of Company’s
tion

At the time of the merger the Com-
pany had three (3) Confidential Secre-
taries in the Secretarial Pool and none
of them belonged or were subject to the
Jurisdiction of the Union. This re-
majined a fact for three years. In 1978
an opening occurred at which time an
Employee under the Jurisdiction of
the Union was permitted to perform
the Confidential Secretarial Work and
In conjunction with the duties contin-
ued to perform a portion of Union Ju-
risdictional work. As a result the Em-
ployee was not asked to comply with
Provisions of Article 29 requiring said
Employee to withdraw from the
Union, The Company does not consid-
er the failure of enforcement of Article

9 as a waiver of its rights under the
terms of the Labor Agreement.

In 1981, the above referred to Em-
bloyee, as a result of a vacancy, re-
Dlaced the main Confidential Secre-
tary and complied with the provisions
of Article 29, regarding withdrawal
from the Union and the Union’s
Jurisdiction.

The Incumbent applied for the va-
tant position, however the duties did
Dot include the partial Bargaining
Pmt Work performed by the previous-

Y mentioned herein Employee. How-
€ver, the Company did not waive the
Contractual right to have confidential
rk done by Non-Union Employees.

It should be noted that during the en-
suing period of time, whenever possi-
ble, confidential work was routed to
the previously promoted Non-Union
Secretary. As time went on, it became
more difficult to segregate the work.

In accordance with contractual pro-
cedure, the Parties agreed to submit
the Jurisdictional Dispute to Arbitra-
tion and submitted evidence to sup-
port its position. Specifically, the
Company is of the opinion that the
contract does not provide any restric-
tive formulas or quotas with respect to
Exempt Confidential Positions. The
Company’s Testimony and Exhibits
support the confidentiality of the work
and that it is no longer possible to
segregate the confidential material
from the Incumbent’s workload.

The Company notes that at the time
the Incumbent was offered the job in
the office pool she was afforded the
opportunity to remain under the Ju-
risdiction of the Union at her request
and it was suggested that she would
not have accepted the job had she been
subject to the provisions of Article 29,
which would have meant losing her
Union benefits.

The Company argues that “the rule
of reason” must apply in this decision
regarding the targeted job.

In summation, the Company is of
the opinion that within the terms of
the Labor Agreement and the evidence
before the Arbitrator, it’s position
should be upheld. Further, that the
Company did not at any time waive
it’s negotiated rights under Article 29,
even though it may have blurred the
true meaning of Article 29, when in
the past it had transferred the herein
referred to two Employees to the
Exempt Confidential Job. it is also not-
ed that this request of the Company is
in no way related to any dissatisfac-
tion with the performance of the In-
cumbent and the Company has the
highest respect for the work of the In-
cumbent. The Company is convinced
that based on the Evidence and Exhib-
its presented at the Hearing, that the
Arbitrator will uphold the Company’s
position pursuant to its rights under
Article 29 of the Labor Agreement.

Discussion and Opinion

Pertinent Contract Provisions: (Em-
phasis added.)

ARTICLE 1 — EMPLOYEES COVERED AND

BARGAINING AGENCY

A. This Agreement shall cover and apply
to employees of the Employer employed in
jobs classified in the schedule attached here-
to at the Employer’s place or places of busi-
ness within the geographical jurisdiction of
the Union.

ARTICLE 29 — EXEMPTIONS, DEVIA-
TIONS AND WITHDRAWAL CARDS
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A. It is hereby mutually agreed by both
parties that certain classifications of employ-
ees are exempt from the jurisdiction of the
Union. In order to designate the aforesaid
employees, the Employer and the Union shall
confer and mutually determine the exemp-
tions. In case any dispute arises as to any
exemption which cannot be settled between
the Employer and the Union, said dispute
shall be submitted to the arbitrator.

.-B. Broadly defined, the erempt classifica-
tions are: Executives who formulate or ad-
minister management policies and their con-
fidential and private secretaries; department
heads and buyers who devote eighty percent
(80%) or more of their time to such duties;
those engaged in professional or scientific
duties; and any person charged with the full
responsibility of determining the actual prof-
it and loss of the Employer’s business.

C. When an employee is promoted by the
Employer to any classification as herein
above erempled. The Union agrees that said
employee shall be given a Withdrawal Card
and said employee shall relinquish his affili-
ation with the Union, provided said employee
is in good standing with the Union at the
time of such request, and provided further
thatdsaid employee requests such Withdrawal
Card.

ADDENDUM (Page 40)

WAGE RATES AND CLASSIFICATIONS

1. The parties agree that the CFS Continen-
tal Proposal #11 Ojffice Jurisdiction involv-
ing exception from Union Jurisdiction for
the following jobs:

Payroll Clerk

Rebate Clerk

Secretary

Credit Policy Administrator

shall be resolved by submitting the maiter
to arbitration under the provisions of Article
29 of the Labor Agreement. It is further stipu-
lated that collective bargaining history shall
not be a consideration in the Arbitrator’s
decision.

ARTICLE 14 — GRIEVANCE AND ARBI-
TRATION PROCEDURE

B. The arbitrator shall have no power to
add to, subtract from or modify any of the
terms of this Agreement, or any other terms
made supplemental hereto, or to arbitrate
any matter not specifically provided for by
this Agreement or to enter any new provi-

sions into this Agreement; nor shall the ar-

bitrator’'s authority exist or extend in any
way beyond the expiration of Agreement
except as regards grievances timely reduced
to writing before the expiration of this
Agreement. The arbitrator shall confine his
decision to a determination based upon the
facts presented. )

C. The decision of the arbitrator shall be
final and binding upon all parties. .

E. The expense of the arbitrator and all
mutually agreed upon faeilities and services
shall be shared equally by the Union and
the Employer. . . . ’

ARTICLE 15 — WAGE RATES AND.

CLASSIFICATIONS

‘C. If necessary to determine the classifica-

tion of employees, the Employer shall meet
with a committee of the Union to effectuate
same. Provided any employee’s classifica-
tion cannot be agreed upon, either the Em-
ployer or the Union shall have the right to
submit said disputed matter an arbitrator.
Both parties agree to abide by the decision

nanded down in such matter by said
arbitrator.

The purpose of the Arbitration Pro-
cedureI;s trg seek the truth of the matter
and to adjudicate the rights ang privi-
leges of the parties as spelled out in the
Labor Agreement and on the _Total
Record, as presented by the Parties.

Parties to a contract are charged
with full knowledge of ifs provisions
and the significance of its language (7
LA 708, 711; 3 LA 2219, 232) al}dg(talrlle
clear meaning of the language 18 -
erally enforced even though the re-
sults are harsh or contrary to the gen-
eral expectations of one of the par'tles
(28 LA 557, 558; 20 LA 756, 758 759; 13
LA 110, 114). )

The primary goal of the Arbitrator is
to determine and carry out the mutual
intent of the Parties. Sometimes an
ambiguity may mean that there never
was a meeting of the _mnds. In such a
case one must determine what was
probably the closest thing to the intent
of the Parties. It is said that the “pri-
mary rule in constructing a written
instrument is to determine, not alone
from g single word or phrase, but from
the instrument as a whole, the true
intent of the parties, and to interpret
the meaning of the questioned word,
or part, with regard to the connection
in which it is used, the subject matter
and is relation to all other parts or
provisions” (Riley Stoker Corp., 7
764, 767, Platt, 1947). )

There is no guestion in the Arbitra-
tor's mind that the Labor Agreement
was the result of Collective Bargaining
and a ‘“give and take” proposition, or
put in another way, “We will do thus
and thus, if you in turn will do thus
and thus for us” A Promise for a
Promise. . :

It is also a well-accepted axiom that
one cannot and should not attempt to
gain through Arbitration .that whlcg
one was not able to gain through
negotiations. .

A written contract consumating oral
and written negotiations is deeme
under the Parol Evidence Rule to em-
brace the entire Agreement and when -
the writing is clear and unambiguous,
Parol Evidence will not be aliowed t0
vary the Contract (Wigmore, BEvi-
dence). This is a rule of Substantive
Law which when applicable defines
the limits of a Contract (Williston,:
Contracts). o

Therefore, as Arbitrator; it is neces-
sary:to examine all of the documenﬁ_;-
evidence, -.and testimony of -the Wit~
nesses on the Record in order to arrive’
at a decision on the Issue ]oefore-nge-_\‘
Further, this Award is limited to the -
Issue as. framed. by the Arbitrator igl_'
adjudication and within the lim1
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tions imposed upon my powers as set
forth in the Labor Agreement.

Preponderance or weight of evidence
has been defined as, “It rests with that
evidence which when fairly considered
produces the stronger impression and
has the greater weight, and is more
convincing as to its truth when
weighed against the evidence in oppo-
sition thereto.” (S. Yamamoto v. Puget
sound Lumber Co., 84 Wash. 411, 146,
pp. 861, '863).

The Arbitrator must consider
whether conflicting statements ring
true or false; he will note the witness’
demeanor while on the stand; and he
will credit or discredit the testimony
according to his impression of the wit-
ness’ veracity. In summary, he must
determine the truth respecting mate-
rial matters in controversy, as he be-
lieves it to be based upon a full consid-
eration of the entire Record, and after
he has accorded each witness and each
piece of documentary evidence the
weight, if any, to which he honestly
believes it to be entitled. ’

Based on the criteria set forth above,
a complete and thorough review was
made of the Exhibits and Testimony of
Record.

.During the course of the Arbitra-

ion, the Parties entered into numer-

us stipulations thereby removing

from the Arbitrator’s consideration a

necessity to make determinations on
certain non-disputed facts.

It 'is to be noted that the five (5)
general National Labor Relations
Board factors are not consistent with
the last sentence of Paragraph 1 of the
Addeqdum negotiated by the Parties.
To Wit: “It is further stipulated that
collective bargaining history shall not
be a consideration in the Arbitrator’s
decision.” Therefore, the  Arbitrator’s
gons1derat1031 is a value judgme}r:t

ased on e Testimony and the
Exhibits. v

The Contract language is clear and
Unambiguous, *, . . Erecutives who for-
zng;%: 3rt¢igyninister management poli-

ir i i
Secretaries; . . .’fonﬁdentzal and private
; 'I;;he Testimony and Exhibits identi-
E?x he work being performed for “...
1_ecu’czves who formulate or adminis-
ther ;nanagement policies...” and

05 rf ore meets the criteria of Article
tion foempting the Incumbent’s posi-

thlj from Union Jurisdiction.
hibitlglt“Egghlblt IV and Company Ex-
Support,A through “r’ substantially
to ha the Company’s position. It is
djﬁernoted that there is a substantial

'enclsfi between ... collective bar-
the 'cog story. . .” and “.. . history of
he Wonii'i{dqntlal secretarial pool and

* TX Iinterrelationships between

the prior holder, who is now a confi-
dential secretary, and the Incumbent
that replaced this person on the job.”

Article 5 — Plant Management and
Direction of Personnel and Griev-
ances, establishes the Company’s right
to the operation of the Plant and the
direction of personnel provided that
such rights as exercised do not in-
fringe on the rights of any Employee
under the Agreement. It was stated
supra, that one cannot get and should
not attempt to gain through Arbitra-
tion that which one was not able to
gain through Negotiations. The Rec-
ord is clear that the Parties, pursuant
to the terms of their Labor Agreement,
submitted to the Arbitrator for Adju-
dication the Issue herein, since they
were not able to settle the matter
through Negotiations. In this in-
I?tance, Arbitration was the proper

orm.

It was stipulated that the Incum-
bent expressed a desire to remain
within the Union’s Jurisdiction. The
Arbitrator was not asked to rule upon
the affect upon the Incumbent in the
event it was his finding that in accord-
ance with Article 29 of the Labor
Agreement the job classification in
question was found to be Exempt from
Union Jurisdiction. Therefore, again
as stated supra, the clear meaning and
language of the Contract is subject to
enforcement even though the results
are harsh and may be contrary to the
general expectations of one of the Par-
ties. However, when Parties Negotiate
Labor Agreements it should be antici-
pated that enforcement of the terms
may reqguire adjustments by one or
both of the Parties.

Thus, a finding that the job in ques~

tion is Exempt from the Jurisdiction
of the Union makes it subject to ail of

the provisions of Article 29 of the La-

bor Agreement.
AWARD

Pursuant to the terms of the Labor
Agreement and in accordance with the
Jurisdiction conferred on the Arbitra-
tor, the job classification currently oc-

cupied by the Incumbent, Rachel

Marmolejo, is found to be a Confiden-
tial Secretarial Classification that is

Exempt from Union Jurisdiction un-.

der the provisions of and subject to the

provisions of Article 29 — Exemptions,:
Deviations and Withdrawal Cards, of -

the Labor Agreement. .
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