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 Guidelines for Development
SUPPLEMENTAL GENERAL CONDITIONS

To The

 STATE OF OREGON GENERAL CONDITIONS

FOR PUBLIC IMPROVEMENT CONTRACTS

Contract No. ______________

Project Name _______________________________

For the above contract, the following supplements modify the General Conditions contained within the “State of Oregon Standard Conditions for Public Improvement Contracts” dated [Insert Date].  Where a portion of the General Conditions is modified or deleted by these Supplemental General Conditions, the unaltered portions of the General Conditions shall remain in effect.

[Insert Supplemental General Conditions]

_____________________________________________________________
DIRECTIONS:  The following references to the General Conditions highlight areas that may need to be modified for a given project.  Changes may be made by Supplemental General Conditions that remove from, add to or modify the General Conditions, but changes should not be made in that manner for procurement issues addressed in the Solicitation Document.  While the technical specifications (including the Division 1 General Requirements) may expand on matters addressed with the General Conditions, they cannot supercede them under the order of precedence in Section A.3.1.  Direct conflicts are to be avoided, and should be resolved by deleting such material from technical specifications, or through clarification or reference within the Supplemental General Conditions, rather than relying on the order of precedence (note that courts attempt to give effect to all parts of a contract prior to resolving conflicts).      
This document is intended only as a guide for the preparation of Supplemental General Conditions.  If Supplemental General Conditions are utilized, they should contain the introductory language above followed by specific changes to existing sections of the General Conditions along with any new requirements not currently addressed.  In any event, do not physically alter the General Conditions document itself.  This guide has three parts:  Notes on General Conditions, New Provisions and Sample Language. 

DOJ REVIEW:  For state agency contracts requiring legal sufficiency approval under ORS 291.047(2), Supplemental General Conditions will be reviewed by DOJ as part of the submitted procurement package.  When operating under a class exemption from DOJ review, special approval may still be required for Supplemental General Conditions under OAR 137-045-0060, although an abbreviated process may be available.  Refer to the terms of the applicable DOJ exemption letter for specific guidance.
PART 1 – NOTES ON GENERAL CONDITIONS

A.2
SCOPE OF WORK

In remodels or projects that involve demolition or deconstruction, elements of the material removed may have value.  The Contract should specify whether the Owner retains salvage rights or if the Contractor has all rights to any salvaged materials. For projects that involve renovation or deconstruction, consider requiring that the Contractor follow Department of Administrative Services “Sustainable Facilities Standards and Guidelines Policy No. 125-06-010”, and cooperate with the Owner and Architect in achieving the objectives stated therein.

A.3
INTERPRETATION OF CONTRACT DOCUMENTS

A.3.3 - Does the Owner want to specify any direct role for the Architect/Engineer (in relation to the Owner’s Authorized Representative) by delegation?

A.5
EXAMINATION OF PLANS, SPECIFICATIONS, AND SITE

The Owner may wish to add or delete requirements for the Contractor to visit the site, examine the prospective Work, or otherwise do specific review prior to preparing their bid.

B.3
MATERIALS AND WORKMANSHIP

Specific procedures, tests and sampling may need to be enumerated.

B.4
PERMITS

The Owner may plan to pay for some or all permits instead of the method stated in the standard language.

B.6
SUPERINTENDENCE

The standard language requires that the Contractor have a full time superintendent on the job.  For smaller projects, this may not be necessary or desirable.

B.9
ACCESS TO RECORDS

Sometimes it may be more appropriate to maintain the record documents at some location other than the site.

B.11
SUBCONTRACT AND ASSIGNMENT

Are there any additional subcontracting arrangements to be specified?

B.13
OWNER’S RIGHT TO DO WORK 

If the Owner plans to do work at or near the project site, it is best to specifically describe the nature of the work that will be performed and the impact or coordination required by the Contractor.

B.14
OTHER CONTRACTS

If the Owner plans to use other contracts to perform related or unrelated portions of the Work, this Work and the impacts and coordination required of the Contractor should be described.

B.21
FUNDS AVAILABLE AND AUTHORIZED

If phases of Work, choice of alternates, options or other matters are likely to be impacted by future funding decisions, this would be an appropriate place to insert notice of those contingencies.

C.5
HOURS OF LABOR

Under certain circumstances, the hours of labor may have an impact on the contract price (e.g., required shifts or other specified scheduling).  Check the provisions of ORS 279.334 in considering special requirements.

D.3
CLAIMS REVIEW PROCESS

Under Sections D.3.5 and D.3.6, the standard language requires mandatory but non-binding mediation to attempt to resolve disputes.  If some other alternative dispute resolution process is desired, that process needs to be described here.

E.2
APPLICATION FOR PAYMENT

Under Section E.2.3, specific requirements are placed on payment for materials that have not been installed.  If this is not to be accepted, or additional or lesser requirements made, the standard language needs to be modified.

E.4
DUAL PAYMENT SOURCES

Provision should be made for special cases, such as joint construction projects, under which compensation may be paid by two or more agencies (based upon some breakdown of work or funding formula).

E.5
RETAINAGE

This section repeats the statutory provisions regarding retainage.  If additional requirements are to be met, particularly regarding costs and other conditions of discretionary “in lieu of retainage” accounts under E.5.1.2, the standard language should be supplemented. 

E.6
FINAL PAYMENT

If any additional provisions regarding re-inspection or other issues regarding final payment are to be made, this section should be modified. 

F. 1
USE OF PREMISES

Any special conditions or provisions regarding the use of the property, or particularly an occupied building, should be added here.

F.2
PROTECTION OF WORKERS, PROPERTY, AND THE PUBLIC

Project specific requirements regarding workers, property, protection of the public, or related issues should be added to this section.  Most jobs should have some special issues addressed.

F.3
CUTTING AND PATCHING


Many jobs may need additional requirements expressed about this Work.

F.4
CLEANING UP

If any special concerns about clean-up exist, they should be addressed here.  If special care about equipment or level of cleanliness exists, it should also be expressed.

G.2
PERFORMANCE AND PAYMENT SECURITY

If the project is under $100,000 consider whether a bond should still be required.  Additionally, if this is a Minority, Women or Emerging Small Business contract then special consideration may be needed under this section.    

G.3
INSURANCE

The requirements for insurance should be tailored to the particular job. For small projects, these limits may be too high.  For particularly large or complex and risky jobs, higher limits should be required.  Consult with DAS Risk Management and adjust accordingly.

H.1
CONTRACT PERIOD

If any breaks are to occur in the contract schedule that would affect the performance of the Work, they should be described.


H.2
SCHEDULE

The standard language requires a fairly comprehensive and detailed schedule.  If a less detailed schedule is required, this language should be modified.

I.1
CORRECTION OF WORK BEFORE FINAL PAYMENT

Unless otherwise agreed, the period allowed for completion of defective (punch list) work is 60 days.  Is a different time period more appropriate for a particular contract considering project value, complexity, lead time and other factors?  

I.2
WARRANTY WORK 

If extended or additional general warranties are required, this language may need to be revised (but note that specific product warranties may be included within the technical specifications).  See Part 2, Additional or Extended Bonds.  

K.1
RECORD DRAWINGS

If record drawings should be produced in electronic or other specific media, those requirements should be added.  (Such as the version and release, e.g., AutoCAD v. 14).  Coordinate with technical specifications as well to avoid conflicts.

K.2
OPERATION AND MAINTENANCE MANUALS


Any special requirements, delivery or the number of manuals (different than the three sets now called for) should be specified in this section.

K.5
TRAINING

Additional or special requirements regarding, the type, duration, or areas for training may need to be amended in this section.

K.6
EXTRA MATERIALS

Additional clarification concerning amount, location, and timing of the delivery of extra materials should be included with this section as needed.

K.8
CERTIFICATE OF OCCUPANCY

In the case of remodels of occupied buildings, some additional clarification may be necessary to establish the appropriate roles and responsibilities for obtaining the certification.

K.9
OTHER CONTRACTOR RESPONSIBILITIES

Special requirements regarding final completion issues and the transfer of responsibility for utilities, security, or other factors should be added as necessary.

PART 2 – NEW PROVISIONS

In addition to modifying or deleting previously numbered provisions, new provisions may be added either by continuing on with established subsection numbers or by grouping new material under new section titles.  Those provisions may include the following.

1.
ADDITIONAL OR EXENTEDED BONDS

Special language will be required if an extended Warranty Bond (extending warranty periods beyond the one year period generally covered by the Performance Bond) or a special Maintenance Bond (covering special maintenance provisions for the public improvement) is desired.  Work with DOJ on the specific language.
2.
LIQUIDATED DAMAGES

If liquidated damages are to be utilized, then the contract file should contain a memo or other documentation as to how the amount was established.  This will assist the agency in later proving that the damages are enforceable as a good faith estimate of damages, rather than a penalty that is not enforceable.  Liquidated damages usually run from the date set for Substantial Completion, but can also run from the date set for Final Completion, one or more milestones, or in varying amounts from several different dates.  See Part 3 - Sample Language.

3.
VALUE ENGINEERING

The Owner may want to provide a mechanism to entertain Value Engineering proposals from the Contractor after Contract award.  The Owner invites proposed changes to the Plans, Specifications or other Contract requirements (as long as they do not impair the essential functions or characteristics of the project), consistent with industry practice, in order to take advantage of potential cost savings.  Changes may be invited by a general Value Engineering clause, or in particularly defined areas.  If the proposed change is accepted, it is formalized in a Change Order under which cost savings are generally shared between the Contractor and Owner.  See Part 3 - Sample Language.

PART 3 – SAMPLE LANGUAGE

1.  
 LIQUIDATED DAMAGES

Failure to complete the Work by the specified time will result in actual damage to the Owner.  Since actual damages would be difficult or impossible to determine, it is agreed that the Contractor shall pay to the Owner, not as a penalty but as liquidated damages, $ ___________ per Day for each Day elapsed past the date set for Substantial Completion, until such time as Substantial Completion has been obtained.  Liquidated damages may be deducted by the Owner from any funds due the Contractor.

2.  
 VALUE ENGINEERING PROPOSALS

Contractor may, at its own cost, submit written construction Value Engineering proposals to the Owner that modify Plans, Specifications, or other Contract Documents.
(a)
Definition – “Value Engineering” means those proposed changes to the Plans, Specifications, or other Contract requirements which may be made, consistent with industry practice, under the original Contract by mutual agreement in order to take advantage of potential cost savings without impairing the essential functions or characteristics of the public improvement. Cost savings include those resulting from life cycle costing, which may either increase or decrease absolute costs over varying time periods.

(b)
Feasibility Review - The Owner will not adopt a Value Engineering proposal that impairs essential functions or characteristics of the project including but not limited to service life, economy of operation, ease of maintenance, designed appearance, or design and safety standards.  To conserve time and funds, the Contractor shall first submit a written request for a feasibility review by the Owner.  The request shall contain a description of the proposal together with a rough estimate of anticipated dollar and time savings.  The Owner will, within a reasonable time, advise the Contractor in writing whether or not the proposal would be considered by the Owner and, if so, the Owner will authorize the Contractor to submit a detailed Value Engineering proposal.

(c)
Proposal Requirements - A detailed Value Engineering proposal shall include the following information:

· A description of existing Contract requirements for performing the Work and the proposed change;

· The Contract items of  Work affected by the proposed change, including any quantity variation caused by the proposed change;

· Pay items affected by the proposed change, including any quantity variations;

· A detailed cost estimate for performing the Work under the existing Contract and under the proposed change.  Estimates shall be based on the cost reimbursement provisions of Section D.1.3(c).  Costs of re-design, which are incurred after the Owner has accepted the proposal, will be included in the cost of proposed work; and

· A date by which the Owner must accept the proposal in order to accept the proposed change without impacting the Contract time or Value Engineering amount.

(d)
Continuing to Perform Work - Contractor shall continue to perform the Work according to Contract requirements until such time as the Owner may issue a Change Order incorporating the detailed Value Engineering proposal.  If Owner fails to issue a Change Order by the date specified in that proposal, it shall be deemed rejected.

(e)
Consideration of Proposals - The Owner is not obligated to consider any Value Engineering proposal.  The Owner will not be liable to the Contractor for failure to accept or act upon any Value Engineering proposal submitted.  The Owner will determine in its sole discretion whether to accept a detailed Value Engineering proposal, as well as the estimated net savings in construction costs (described below) from the adoption of all or any part of that proposal.

(f)
Sharing Investigation Costs - As a condition for considering a Contractor's detailed Value Engineering proposal, the Owner reserves the right to require the Contractor to share in the Owner's costs of investigating that proposal (including associated design, technical, administrative or legal costs), regardless of whether it is ultimately accepted.  If Owner exercises this right, Owner shall forward an estimated or maximum investigation cost proposal to Contractor.  In order to proceed, Contractor shall provide written acceptance of the condition to Owner.  Such acceptance will authorize Owner to deduct its share of investigation costs from payments due or that may become due to Contractor under the Contract.  Absent such acceptance, Owner may elect to proceed with the investigation at its own expense and, at Owner’s option, implement the proposed changes under existing Change Order provisions.  

(g) Acceptance of Proposal Requirements – 

If the Contractor's detailed Value Engineering proposal is accepted in whole or in part, acceptance will be made by a Change Order that will include the following:

· Statement that the Change Order is made in accordance with this Supplemental General Condition;

· Revised Plans and Specifications that reflect all modifications necessary to implement the approved Value Engineering measures;

· Any conditions upon which the Owner's approval is subject;

· Estimated net savings in construction costs, as described below, attributable to the approved Value Engineering measures; and

· A payment provision pursuant to which Contractor will be paid 50% of the estimated net savings amount as full and adequate consideration for performance of the Work of the Change Order.

· Any Contract time adjustment.

(h)
Net Savings - In determining the estimated net savings, Owner may disregard the scheduled Contract prices.  Owner will establish prices that represent a fair measure of the value of Work to be performed or to be deleted as a result of the detailed Value Engineering proposal.  Contractor's cost of preparing the detailed Value Engineering proposal and Owner's costs of investigating that proposal, including any portion paid by the Contractor, will be excluded from determination of the estimated net savings in construction costs.  Costs of re-design, which are incurred after the Owner has accepted the proposal, will be included in the cost of the Work attributable to Value Engineering measures.  

(i)
Right to General Use - The Owner reserves the right to adopt any Value Engineering proposal for general use without compensation to Contractor when it determines that a proposal is suitable for application to other contracts.
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