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STATE OF OREGON
DEPARTMENT OF ADMINISTRATIVE SERVICES (DAS)

PROCUREMENT SERVICES OFFICE (PS)
STANDARDIZED FORMS

FOR

INFORMATION TECHNOLOGY (IT) AGREEMENTS

GUIDANCE DOCUMENT (GUIDOC)

What is a Guidoc?  A Guidoc is a document designed to answer questions and provide state agencies under DAS SPO authority with some quick how-to-use tips.  It is written in the style of a detailed FAQ.
This Guidoc attempts to assist in the use of the standardized IT forms (“IT Forms”) listed below in the section titled “Available IT Forms”:  
When to use the IT Forms: These IT Forms are intended to be used in low-risk IT projects and agreements only.  Agencies must read the forms carefully and determine if the IT Forms’ Terms and Conditions (Ts and Cs) fit the risk level of the IT project.  If your project has significant risk factors, the IT Forms’ Ts and Cs may be inappropriate and provide inadequate contractual protection!  Consult your attorney or the Department of Justice (DOJ) if you have questions or if you believe the risk involved with your project may be higher than what the IT Forms’ Ts and Cs provide for.
What are Low-risk IT Projects? Low-risk IT projects are endeavors where the product or service bought has a small potential for a larger impact on an agency’s business function or needs.
Examples of Low-risk IT Projects:  

1.) Hardware, if a particular piece of hardware is being bought.  A long, high dollar IT agreement can still be a low-risk if it is a multi-year agreement for a particular type of hardware that is bought multiple times. 

2.) A software system or service where there is a backup or a duplicate software system in place to provide some protection in case the system or service being procured fails
3.) Any system or service where if it fails, a solution may be easily obtained without significantly affecting agency business functions or needs.

Example of a High-risk IT Project: The software or service being bought is system critical and if it fails could shut down all of the agency’s databases or computer systems.
NOTE: The scenarios above are only examples.  Agencies must judge for themselves what the level of risk is for each IT project.  If the agency has any concerns about the level of risk for a particular IT project, they should consult their DOJ attorney about whether to use these IT Forms.

Once a risk determination has been made, the Agency should decide which of the IT Forms below might best meet the needs of their IT Project:

Available types of IT Forms:

· IT Services Agreement System. This form is for use on complex acquisitions where a complete system (including hardware, software, and services) is the goal and where it is likely that significant vendor services will be provided

· IT Services Agreement (Software). This form is for use when the primary acquisition is software with some minor vendor services such as installation, configuration, maintenance and support that may be included.

· IT Services Agreement (Hardware).  This form is for use when the primary acquisition is hardware with some minor vendor services such as installation, configuration, maintenance and support that may be included

· IT Consulting Services.  This is for professional consulting services only with no hardware or software acquisitions involved in the procurement.  

· IT Software License Rider – This form is to be used in limited circumstances where negotiation is not feasible or cost is prohibitive to negotiate such as in an informal procurement process. This Form is for use with the vendor’s Software Ts and Cs and requires the signature of the vendor. 

· IT Software Maintenance Rider. This form is to be used in limited circumstances where negotiation is not feasible or cost is prohibitive to negotiate such as in an informal procurement process. This Form is for use with the vendor’s Maintenance Ts and Cs and requires the signature of the vendor. 

After choosing a form, if there are questions about the IT Form’s Ts and Cs, this Guidoc may be useful, please read the instructions below before using the Guidoc.
Instructions for Guidoc use: First select the appropriate IT Form, then read the form you are thinking of using, then read the applicable parts of this Guidoc. A Guidoc can only answer certain questions, it is not a user’s manual to the forms, and it does not relieve a user from their responsibility to read the forms and use the Guidoc only as a supplement to the forms.
If this Guidoc does not cover the question you have, contact DAS Procurement Services at DAS_PS_IT_DIST@das.state.or.us. 

1. Introduction to the Forms IT agreements are complex and require significant negotiation.  Does having standard forms make sense where the agreement details constantly change? 
IT agreements are complex and one size certainly does not fit all.  However, there are common themes and elements that run through IT agreements.  The IT Forms mentioned above are designed to be used as templates- documents that can be changed and adjusted to suit different needs in different circumstances.  Instead of to writing a complete new agreement each time, the IT Forms provide a good foundation that has the same format and approach for the most used variations of IT procurements.   The IT forms will continue to be revised to accommodate changes in law, technology, the industry and experience.  Currently, the IT forms may be found at: http://www.oregon.gov/DAS/EGS/ps/Pages/IT-Procurement.aspx.

2. Terms and Conditions: Many terms in IT agreements may seem complex or confusing.  This section 2 will review many of the most commonly used and discussed terms in the IT forms. This section 2 also discusses issues surrounding IT Ts and Cs in the IT Forms and provides insight on the thinking of the form drafters. Primarily, this section attempts to provide information and guidance on these terms and conditions.  The definitions of the terms and conditions below are merely explanatory, the true contractual meaning of these terms can be found in the “Definitions” Article of the Forms. Rely on the definitions found in the forms, and use the explanatory definitions found in this document to answer questions that may exist about the general nature of these terms.  The terms and definitions below are in the order they appear in the IT Forms.   
a. Commercial Off the Shelf Software (COTS) and Third Party software: (Article 1) COTS software is software that is generally available in the market and can generally “run right of the box”.  An example of COTS software might be Microsoft Excel, which can be commonly bought, installed and used on almost any computer.   COTS may require configuration, customization or some development to meet the agency’s needs.  Conversely, “developed” software is something new created by the Contractor and developed specifically for the agency. COTS is a descriptive term that can apply to both contractor licensed software and to software from a third party that the contractor resells. An example of a Third Party Software COTS purchase is when you go to your local computer store and buy a copy of Microsoft Word.  The computer store doesn’t make Microsoft Word software, but Microsoft sells the software to the store, which in turn resells the software to its customers.  COTS Software and Third Party Software are types of mass produced software created by the contractor, as opposed to a unique or custom type of software created specifically for a particular agency.   When the contractor uses either of these kinds of software in a contract, the agency needs to obtain the right to use the third party software (a license).  There are two ways to obtain a license either: (1) directly from the software publisher (e.g. Microsoft is the publisher of Word and Excel) or (2) from the contractor if the contractor has the right to provide (and negotiate) the license on behalf of the publisher.  It is important that agencies make sure that they receive the appropriate levels of permission to use these types of software so that they can meet the goals of their contract, and their business needs.
b. Delivery Schedule: (Article 1) Delivery Schedules typically appear in the Statement of Work (SOW) created by the agency and lay out various due dates for the submission of deliverables and the completion of milestones.  Schedules may also include dates when the contractor is to be paid, these are called Payment Schedules.  Only a Schedule’s critical Deliverables and Milestones are linked to a contract’s “Time is of the Essence” clause.  This clause is a legal term that gives notice to the contractor that the dates found in the contract and in the Schedule are contractually required deadlines and absolutely must be met. These hard deadlines are sometimes called “critical path” deadlines. If one of these critical path deadlines is missed, the agency can declare a contract default and pursue remedies (see part S below) listed in the contract.  These remedies may even include “liquidated damages”.  Liquidated damages means the compensation a party receives if a particularly important term or condition of an agreement is not met.  For example, a contractor is maintaining an agency’s website and the agency pays the contractor to keep the website online and functioning.  If the website crashes and goes offline, the contractor might have a few hours to correct the problem before the liquidated damages clause takes effect.  The liquidated damages clause might state the agency gets $1,000 (or some other appropriate amount) from the contractor every minute the website is offline to compensate the agency because they have lost the use of their website beyond what is allowed by the agreement.  As this example illustrates, missing a critical path deadline with liquidated damages carries some large penalties.  When writing a SOW, consider which Deliverables and Milestones absolutely must be completed on a particular date and time.  Mark these Scheduled items as critical path Deliverables in the SOW so it is clear which items on the schedule are subject to the Time is of the Essence Clause.  Contractors sometimes challenge whetherTime is of the Essence clauses apply to all Deliverables in a Schedule.  This may be an opportunity to use the Time is of the Essence clause to gain some leverage in contract negotiations.  
c. Acceptance:(Article 1, and Sections 2.3 through 2.5)  means agreement between the agency and the contractor that a Deliverable has been completed.  As the Acceptance definition in the forms mentions, sometimes acceptance only happens if the agency gives the contractor something in writing confirming the agency’s acceptance. If a Deliverable has been accepted, it means that the Deliverable has met the specified indicators or measures (Acceptance Criteria) employed in assessing the ability of a component, structure, or system to perform its intended function and therefore is complete. Detailed Acceptance Criteria is usually found in the SOW and is frequently subject to negotiations with a Contractor during contract negotiations. In some IT projects, development  Acceptance Criteria such as acceptance tests and scripts are often a deliverable found in the Statement of Work. Contractors are paid based on deliverables accepted.  Generally, the criteria for Acceptance are described in the SOW portion of the IT Agreement. How these Acceptance criteria must be described in the SOW, is governed by the Acceptance terms in the forms, as found in Article 2. The acceptance criteria are hammered out between contractor and agency during contract negotiations. 
d. Acceptance Process and Period: (Sections 2.3, 2.4 and the Statement of Work) are the general steps taken by the Contractor and the agency to ensure that the contractor has completed a Deliverable according to the IT agreement. The agency usually has a limited period of time to review the contractor’s Deliverable before either accepting or rejecting the Deliverable.  These Acceptance testing processes are generally set forth in the contract.   The more detailed Acceptance Criteria along with any additional or supplemental acceptance processes are set forth in SOW, and are written to meet the needs of each specific IT project.  As a result they are typically created on a case by case basis and are easily one of the most varied parts of an IT agreement. While the IT Forms have a general acceptance process in their Ts and Cs, this process should be reviewed for each contract to determine if it will work for the agency and the project.
e. Interim Acceptance: (Section 2.4.1) means acceptance of a Deliverable for payment.  An IT agreement typically seeks a complete outcome (e.g. deliver a System that works).  However, the delivery and development process can be long and deliverable payments infrequent, so Contractors sometimes insist or need payments more frequently in the form of progress payments.   Interim Acceptance allows for such progress payments before the contract is completed and Final Acceptance occurs.  An agency may withhold a portion of an Interim Acceptance payment; this is called retainage (for more information see Retention Amount below).
f. Warranty: (Article 1, Section 2.6 and Article 8) means requirement that the Contractor fixes its product or services after Final Acceptance to ensure that the product or service the agency received works as required by the contract.  A warranty requires the contractor to fix all material problems with software, systems, or services provided for a limited period of time free of charge. See part G: Warranty Period for how long the contractor is under this obligation.  The contractor group that reviewed the forms believed that the Warranty terms in these forms may be requiring perfection and ask for too much in the way of “correction of defects” warranties.  There is often an interchange between the Warranty Ts and Cs in a contract and the services provided by a Contractor under the Ts and Cs of the Contractors own standard Maintenance and Support Agreement.    State agencies are under several “fiduciary duties and financial limitations” (State agencies are limited financially, and are held responsible for the public’s funds) that require strong warranty language like that found in these forms.  For example, House Bill 2867 which was passed in 2009, requires agencies to meet “the highest standards prevalent in the industry or business most closely involved in providing the appropriate goods or services.” In order to achieve these legislative mandates, (unless certain exceptions apply) strong warranty provisions are necessary to sustain the quality of contractor work.
g. Warranty Period: (Section 2.6) means the span of time that a contractor’s Warranty lasts. For example, a contract for a product that has a one year warranty, would have a Warranty Period of one year.  The group of contractors reviewing the forms commented that the Warranty Period in the forms should not begin on the day the IT agreement begins as stated in the IT Forms, but rather when the hardware, software or system is actually delivered or completed.  The reason the drafters made the Warranty Period begin on the first day of the IT agreement is that the Warranty Period applies to all warranties for IT Products, COTS, customizations, services performed during the IT agreement, and anything else the agency receives in the IT agreement. These warranties apply before Final Acceptance, and for a set period of time after Final Acceptance by the agency..  In the example above, the one year warranty for the product would begin on the first day of the IT agreement, rather than the day that product was delivered to the agency. Another reason to have the Warranty Period begin on the first day of the IT agreement would be to ensure that performance warranties such as those for “good work” or “no malicious code” apply to all Deliverables throughout the development of an IT project.
h. Contractor Personnel: (Article 3) means specific individuals known as “Key Persons” that are identified by the contractor as critical to the completion of the IT agreement and its Deliverables. Most often such Key Persons are identified in the Contractor’s proposal and their experience and skills are part of the agency evaluation process.  The terms of these forms bind the contractor to commit these important, skilled and valuable people to the completion of the IT agreement.  Imagine how a sports team would do without its star player or how a project would fare without its star project manager.  These terms and conditions prevent the contractor from reassigning these key persons to other projects while they are working on the IT agreement without the permission of the Agency.  Sometimes these terms allow the agency to reserve the right to approve a replacement person when a Key Person is no longer available.
i. Maximum Payment Amount: (Section 5.1) means the amount that may be spent on the contract.  This term has also been called the “Not-to-Exceed” or “Maximum Not-to-Exceed Price” in the past.  The contractor may not bill and the agency may not pay more than the amount listed in the Maximum Payment Amount of the contract.  Maximum Price or Not-to-Exceed prices also appear in SOWs as Deliverables also have set limits on how much may be spent on a particular Deliverable.   Contractors point out that Maximum Price and Not to Exceed terms limit contractual flexibility and can cause unintended consequences.  The drafters of the forms put Maximum Payment terms in the forms because: “as government purchasers, we are subject to firm budget constraints. Funding is usually allotted by policy makers to specific projects and the State agency responsible for the project is also responsible for budget compliance.  Exceeding the limited and allotted budget is not allowed in the government funding structure.”  For these reasons it is vital to have maximum spending limits on contracts, and this term is a key part of these forms. However, in specific instances and with proper justification, a Maximum Payment Amount can be amended.
j. Retention Amount: (Section 5.3) These terms allow the Agency to keep up to 10% of the contract’s total value until everything the contractor has promised to do has been done to the agency’s satisfaction (see “Final Acceptance” in the Forms).  Only then, does the agency pay the contractor the 10% of the contract they have been holding in reserve.  This clause encourages contractors to complete their work in an accurate and timely fashion. When a contractor group reviewed the forms, they had a variety of comments on the retention amount language found in the IT forms.  Some of the reviewing contractors said retention was inapplicable in some situations, others claimed that these terms should not be in the contract, but rather negotiated as part of the solicitation process.  Still others stated that other states had only a 5% retention amount.  The drafters of the forms have maintained that while retention may not be a good fit for all IT projects, some of these forms like the IT Services form, are used for big projects with long durations. In big, long IT Services Projects, a retention amount is an appropriate default term to protect the State against contractor non-performance or incorrect performance. In low risk projects, contracts can be negotiated so that retention amounts can be eliminated.  Additionally, where retention is required, it can be (but does not have to be) negotiated between the contractor and the agency during contract negotiations to meet the level of risk determined by the agency.  If the level of risk is low, this may be an opportunity to gain some bargaining leverage when negotiating an IT contract.
k. Expenses: (Section 5.4) Generally, these forms do not allow the contractor to charge for any additional expenses incurred while performing services required by the IT agreement.  Upon reviewing the forms, the contractor group stated that they would prefer, to be able to charge their expenses separately, in addition to the amount they propose for a deliverable and expressed concern that the Oregon Travel Policy does not adequately reimburse their expenses, when expenses are allowed.  Since agencies are bound by this policy, the IT Forms do not permit such separate itemization (unless specifically authorized) and simply requires the contractor to “fully load” its proposed costs to include any of its expenses.  The IT Forms’ language provides some assurance that the price a contractor has proposed on a contract includes any and all expenses they might have while completing the work required by the contract. However, it is always a good idea to communicate extensively with a contractor on the subject of expenses to confirm that all potential expenses have been accounted for.   In cases where expenses are allowed, the forms are clear that expenses are limited by the Oregon Travel Policy. 
l. Intellectual Property (IP) Ownership and Work Product: (Section 6.1 and Section 6.2) means any “new” items created by a contractor that are part of a contract’s Deliverables.  The drafters clarified  that  the definition of Work Product is focused only on “new” work under the contract and does not include preexisting contractor or Third Party IP, derivative works (e.g. modifications the contractor makes to its own software for the contract), or compilations of preexisting Contractor IP or Third Party IP. Often, such “new” work includes newly created software, reports, documents, training materials etc. that an agency may need to use for other governmental purposes not specified in the contract.  Historically, the agency has owned all the IP rights (the rights to copy, distribute, make other software based on the Work Product, etc.) related to Work Product created by the contractor.  The contractor was prevented from benefiting from anything they created on behalf of the agency.  These new forms change that stance, where the contractor now owns the Work Product they create, but they give the agency broad permission to use (a license) the Work Product, to copy it, make things based on the work product etc.   Some contractors may want to negotiate the breadth of the agency’s license.  This may be an opportunity to gain concessions in other areas, depending on how much your agency may plan to use the software, and what they want to use it for in the future. Ownership of IP is a particularly complex and dynamic topic and we suggest that you involve your legal counsel (DOJ) concerning any contemplated changes to this area.
m. Non-Disclosure Obligations: (Section 7.2) This section includes new language created as a response to the Oregon Identity Theft Act. These terms protect confidential information of the agency and its clients/customers from disclosure by the contractor.   Among other remedies it allows the state to ask a court to issue an order to prevent the disclosure of confidential information, and only allows releases and other publicity from the contractor regarding any subject of the contract with the agency’s written approval.  The group of contractors reviewing the forms believed these terms were too broad in scope.  This group was also against the standard of strict confidence the drafters included in early versions of these forms.  To compromise, the confidence standard was modified so the contractor must use at least the same degree of confidentiality with the state’s confidential information as it does for its own.  The drafters maintained the importance of protecting the private information of the public.  In some circumstances, depending on the type of sensitive information the contractor will be exposed to (if any) you may wish to have a higher standard of confidence depending on the level of risk exposure of the information presents.  Non-Disclosure Obligations found in these forms apply not only to written information marked as confidential, but also to information obtained orally or through observation.  Because disclosure of confidential information is governed by a myriad of laws and can have significant financial impact, you should not revise or negotiate these provisions without the guidance of your legal counsel. 
n. Contractor Representations and Warranties: (Article 8) Representations and Warranties are statements or promises by the contractor that certain facts are true (e.g. Contractor has legal authority) or that certain conditions will be true (e.g. Contractor will do good work). Formerly, Representation and Warranty terms were strict to the point that many contractors thought that the State was asking for products and services to be “perfect”.  When reviewing these terms, the contractor group reviewing the forms argued for more relaxed terms that focused on whether a product or service was suitable for use even if it was not exactly what the agency asked for.  These forms attempted to strike a balance between these two extremes.  You might notice that the term “to the best of the Contractor’s knowledge” has been used in the representations and warranties.  This term means that forms do not require the contractor to protect against warranty and representation violations the contractor is unaware.  Contractors frequently try to negotiate and limit the scope of representations and warranties as they are important Ts and Cs where, if violated, the contractor has defaulted on the IT agreement.  If a contractor defaults, it can lead to an agency using their rights in the “Remedies” section, which can include termination of the agreement.
o. Limitation of Liability: (Article 9) These terms govern the limits of how much the contractor will have to pay should something go wrong with the contract and it is determined the Contractor was at fault.  There are some types of liability (like confidentiality, non-disclosure, indemnification, personal injury, etc.) that are not limited by these limits.  In these forms, contractor liability to an agency is limited to the total value of the contract, unless there is an exception.  In these forms, contractor liability was reduced in response to contractors increasing their pricing estimates in order to compensate for contracts where the limitation of contractor liability was as much as eight times the value of the contract.  Since these forms are intended for lower risk projects, a lower limitation of liability amount seemed appropriate.  That said, for projects of higher risk, it is recommended that this term be negotiated such that the contractor’s liability limit may be double, triple, or many times the value of the contract.   Additionally, certain types of intangible and consequential penalties paid to a third party (such as payments for lost profits, savings, data, etc.) are excluded, from this limitation.   Both agencies and the contractor are covered by this limitation.  This is also a frequent topic that contractors wish to negotiate.  Please consult with legal counsel if you wish to revise this section.
p. Intellectual Property Indemnity: (Section 10.2) In general, indemnification provisions obligate the contractor to defend the State against the claims of third parties. These terms are particularly important where they protect the State and its agencies should the contractor’s products or services somehow violate a third party’s IP rights.  These terms are meant to keep the State out of intellectual property disputes between contractors and parties claiming that the contractors’ goods are illegal copies. For example, say an agency buys some software called “Windoes” from a contractor, then later Microsoft sues the State claiming that “Windoes” is a copy of “Windows” the contractor made without permission, and the State is using illegal software.  This language allows the state to force the contractor to fix this problem.  In this situation the Ts and Cs require the contractor to defend and reimburse the state, or pay the third party (Microsoft in this example) any damages awarded by a court to that third party.  In addition to these requirements, the contractor has three choices: 1. replace the software with something that isn’t an illegal copy; 2. pay Microsoft for permission to use this copy of Windows, and give that permission to the agency; 3. Change the code of “Windoes” so that it no longer illegally copies Windows.  This section does have its limits.  If the agency modifies what it bought from the contractor, or uses it in a way or with something not mentioned in the contract, then when a  third party sues the state for IP infringement as the result of that use or modification, the contractor is not responsible.  Generally, contractors do not like being solely responsible for defending against IP violations, and they may try to negotiate a way to weaken or eliminate these terms.
q. Remedies: (Article 12) are the solutions and options available to a party if the other party violates the terms and conditions of the IT Agreement.   These solutions are closely tied to the limitation of liability terms, because a remedy may be used to correct a violation only if a contractor is liable for the violation of a term or condition.  The contractor group reviewing this form mentioned that some contractors sometimes believe the standard remedies in the IT Forms are aggressive and more than what is necessary to protect the State.  Some contractors may believe that the IT Form remedies place more risk on the contractor than they are willing to take on.  Additionally, some of these remedies can include consequences that impact a contractor’s accounting or revenue recognition.    However, the drafters included a wide range of remedies in the forms because, “…The State’s fiduciary responsibilities are significant.  We are responsible and accountable for ensuring that we get what we pay for and must have a variety of remedies available to us to cover various situations.” To balance these competing concerns contractors frequently protest and seek to negotiate these remedies.  Additionally, Intellectual Property (IP) violations can present separate remedies issues with contractors. The contractor group that reviewed the IT Forms suggested that if a deliverable violates IP rights, a refund for the deliverable would be an appropriate remedy.  The drafters agreed and included that remedy in the forms; however, in some cases returning the bad deliverable can bring an entire IT system to its knees, thus making a simple refund an insufficient remedy.  An example of a contractor remedy is the right to charge for “extra costs” if the contractor cannot finish a deliverable or project because the agency has not provided the needed resources (See “Mutuality” below).  Again, in this example there are competing interests that need to be balanced.  Consult with your legal counsel and balance your project risks, as in low risk IT projects it may be possible to negotiate these remedies to address or reduce contractor concerns.
r. Termination for Convenience: (Section 13.1.1) Regarding an agency’s ability to end the contract upon prior notice to the contractor, the group of contractors reviewing the forms were concerned about how they would recover their start-up, demobilization, and termination costs (Their costs to transition from whatever projects they had been working on to the State’s IT projects).  These costs should be part of the contractor’s proposed total cost of the project, the costs and risks of an early termination, should be considered by the contractor when it proposes on an IT project, and not when the IT contract ends.  Demobilization costs is a particularly difficult issue as generally everyone enters into an IT project wanting it to be successful, few plan for a project to fail and estimate what that would cost.  As a result, the drafters mentioned that when, “…the State of Oregon has to terminate a contract for convenience; the agency routinely pays for work performed under the contract up to the date of termination. Reimbursement for such costs is a complex topic and should be project specific.” Unless otherwise specified, the Contractor is not entitled to be specifically paid for its “start up, demobilization or termination costs” if an Agency exercises its right to terminate for convenience.  Expect that some contractors may want to negotiate this exclusion during contract negotiations.  In some cases, an Agency may wish to consider certain alternatives with the contractor during negotiations (e.g. a promise not to exercise the Termination for Convenience right for a fixed period such as 6 months so the contractor can recover certain “startup” costs during that time).
s. Subcontracts and Assignment: (Section 17.3 and Section 17.4) Subcontracting is when the contractor uses another party to perform some or all of its duties under the contract, but the contractor remains responsible for making sure the work gets done.  Assignment is when the contractor gives the contract to another party.  In an Assignment all rights, and responsibilities of the Contractor under the IT agreement now belong to someone new, and the old contractor no longer has anything to do with the contract.  Contractors prefer to be able to freely subcontract and assign without the contractual requirement of getting an agency’s approval.  However, past contracting experience teaches that in order to adequately protect state agencies, these terms preventing subcontracting and assignments without agency approval are necessary. Contract assignment to other companies or affiliates of the contractor can even change nature and risks of the contract relationship between the agency and the contractor. The identity of the contractor and their key persons may change completely in an assignment situation.   To compromise, the drafters included language that if the contractor asks the agency if they may subcontract or assign the contract, that the agency may not unreasonably delay or withhold their approval.  Because assignments can have significant business and legal risks, you should consult with your legal counsel should you receive from a contractor a request to consent to an assignment.
t.  Mutuality: (General contract consideration) closely related to “Remedies” above, in reviewing these forms the contractor group believed that the remedies available to a contractor were not enough if an agency failed to meet its obligation to provide specified resources in an IT agreement.   The Remedies and responsibilities in these IT forms were created by the Drafters to encourage mutuality and equal sharing of contractual responsibilities in IT agreements that use these forms. In particular, these forms, in contrast to previous contract terms and conditions, allow for contractors to recover some costs that are caused by an agency’s failure to meet its obligations in the IT agreement.
u. Pre-Contract Costs: (General contract consideration) At the end of these forms, just before the signature blocks, there is some language in all caps prohibiting the contractor from being paid for any services performed before a contract is fully signed by all State of Oregon representatives, including DOJ and DAS, if necessary.    The contractor group that reviewed these forms argued against this requirement, feeling it is too restrictive.  However, the Oregon Accounting Manual (OAM) states that any claim for payment using State funds must be supported by an approving signature from the State entity that incurred the obligation or made the expense.  (See OAM Policy 10.40.00.PO .105) Additionally, ORS 279A.140(2)(e) requires that all signatures and approvals be completed before a contract can be considered signed, executed and active.  There are penalties for violating this requirement, like the administrative process that must be followed to remedy situations where work begins before all requisite approvals are obtained (For example, see OAR 137-045-0090). If a contractor seeks payment for services performed prior to a contract being fully signed and approved by the state requirements, you should consult the appropriate contract officer and your legal counsel when the contract is subject to legal sufficiency review.
3. Other Issues You Want to Keep in Mind. 
a. Conflicting Contractor Ts and Cs: When using these new forms it is hoped that this new standardized language will be more in line with IT Industry’s commercially-accepted standards, leading to more harmony between the State Government’s Ts and Cs and those of the contractor’s (documents such as license and maintenance agreements for example).  However, there can be areas in  a contractor’s standard that can cause problems for governments.  Be on the lookout for problematic language in these areas: unlimited indemnification, jurisdiction and venue, mandatory arbitration, governing law, confidentiality (public records), appropriate governmental approvals, payment terms (late charges), and evergreen or renewal clauses.
b. Accepting Proposals: The State of Oregon accepts proposals from all interested firms.  Prequalification for IT projects has been rarely used and only for specific situations.  The procurement code’s purpose is to foster robust competition among all interested proposers.  Minor technical flaws are typically not a reason to reject a proposer, obvious inability to meet the requirement of an SOW is another matter.  For complex RFP’s agencies should consider the rule that permits discussions with proposers “for the purpose of correcting deficiencies” OAR 125-247-0260(5)(a)(A)(i) or when applicable 137-047-0262 (1)(a) (A). The responsibility of the proposer (whether or not the contractor has demonstrated an ability to perform satisfactorily under a contract) is a determination that, while may be made throughout the RFP process, certain aspects may be saved for once a contractor is under consideration for a final award.
c. Contract Negotiations: It is important to note that before contract negotiations occur, agencies must follow the procurement process, methods, and the procurement code to get to the contract negotiations step.  Additionally, only those terms and conditions specifically identified as negotiable in an agency’s solicitation may be negotiated.  The contractor group reviewing these forms favored selecting an apparent contract award winner as soon as possible to allow the maximum amount of time for contract negotiations.  While contract negotiation is indeed a critical part of the process, care must be given as the Oregon Administrative Rules (OARs) require careful evaluation of the responsiveness and the responsibility of each proposal.  Moreover, protests of contract awards which are mandated by law and rules (the OARs) are a vital part of the solicitation process that may in some instances give the impression to some contractors that the state is deliberating on whom to give an award to.  It is possible to proceed with contract negotiations with the current apparent successful proposer, even in a situation where the intent to award is being protested by an unsuccessful proposer.  Take this action with some caution though, as if the protest is successful, you may have to end your contract negotiations and begin negotiations with a new apparent successful proposer.  Another possibility is that the protest might find a critical flaw in your solicitation and you may have to start the process over from scratch, negating any current negotiations.   Proceeding to negotiations too quickly also carries some risk as a decision could be made to cancel your solicitation, or to decline to re-solicit for the good or service, which would also cancel any negotiated agreements.  
Some words of caution: There are some Ts and Cs that should not be negotiated without consulting your legal counsel: 
· DOJ’s ability to represent and defend the State,
· IP Terms and Conditions (These are complex and can have unanticipated consequences if negotiated without DOJ advice.)

· Indemnification 

· Limitation of Liability 

· Late Fees (see ORS 293.462) 
The following terms should never be negotiated: 
· Governing Law, and Venue, (Both should state that Oregon Law Governs and all legal Venue shall be in an Oregon)

· Binding Arbitration (do not agree to any binding arbitration terms), 
· Non-appropriation of funds (if the agency doesn’t receive funding from the legislature it should not be obligated to pay the contractor), 
· Unlimited Indemnification 
d. Strict Timeframes for Negotiation Completion: When reviewing these forms the contractor group urged the drafters to create and hold to strict timeframes when negotiating a contract.  It is likely these desires come from a broader desire to speed up the solicitation process as a whole.  It is the hope of the drafters that these IT Forms will accomplish the goal of streamlining the solicitation process and speed up the negotiation process.  Given the complexities of IT contracts and price agreements, using standardized forms where few modifications are  necessary to meet the requirements of a particular project will likely save some time for all parities involved.    The primary goal of these IT forms was to create a set of forms with terms and conditions that government procurement staff and contractors could agree on more easily, saving valuable time in contract negotiations.
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