
 
Second Supplement to Transaction-Specific Protocol 

 to Identify Potential Comprehensive Ownership Transferees 
For the Elliott Property 

 
 
1.  Authority  
 
Pursuant to the Resolution and Order adopted at its August 13, 2015 meeting (the 
“Resolution and Order”), the State Land Board (the “Board”) adopted the 
“Transaction-Specific Protocol to Identify Potential Comprehensive Ownership 
Transferees for the Elliott Property” and directed the Department of State Lands 
(the “Department”) to proceed as described in the Protocol in connection with a 
potential offer of direct sale of the Common School lands within the Elliott State 
Forest (the “Elliott Property” or sometimes, the “Property”).   
 
Under Section 7 of the Protocol, if any situation or circumstance arises that has not 
been expressly or adequately addressed in this Protocol, the Director shall 
determine the appropriate action or response in his reasonable discretion and 
proceed with this Protocol as so modified.  The Department may not have 
anticipated every possible scenario that may arise, and specifically desires that the 
Director be able to continue to move forward on the stated timeframes to the extent 
possible, acting in his reasonable discretion as so authorized by the Board.   On 
April 5, 2016, the Director issued a Supplement to Transaction-Specific Protocol to 
Identify Potential Comprehensive Ownership Transferees for the Elliott Property 
(the “First Supplement”).  The First Supplement called out that another supplement 
would be issued on or before July 27, 2016.  This Second Supplement to 
Transaction-Specific Protocol to Identify Potential Comprehensive Ownership 
Transferees for the Elliott Property (this “Second Supplement”) is such additional 
supplement and constitutes such a determination by the Director. 
 
Except as expressly addressed in this Second Supplement, the Protocol and First 
Supplement continue in full force and effect as adopted.  Terms defined in the 
Protocol and the First Supplement have the same meaning in this Second 
Supplement, unless otherwise indicated to the contrary.  
 
2.   Framework 
 
This Second Supplement addresses further how to prepare Proposed Acquisition 
Plans and what happens after their submission.  For purposes of this Second 
Supplement we will generally refer to a Proposed Acquisition Plan as simply a 
“Plan”.   For a complete understanding prior to preparing and submitting a Plan, 
Participants should carefully review the Protocol and its clarification and 
supplementation by the First Supplement and this Second Supplement.  Together, 
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these three documents describe the complete Protocol framework. 
 
Furthermore, this Second Supplement both reiterates and expands on what happens 
after submission and through the execution of a purchase and sale agreement, if 
any is executed.  Once such an agreement is fully executed, the contemplated 
transaction proceeds to closing (or not) in accordance with its terms. 
 
The Protocol framework contemplates a possible contractual relationship between 
a Lead Participant and the State, to be established, if at all, through the full 
execution of a purchase and sale agreement. There will be and is no relationship 
between the State and any other Participants or entities involved in a Plan under 
the Protocol framework, whether or not such Participants are identified in a Plan 
and whether or not a Plan is ever submitted.  The Protocol framework is designed 
for a Lead Participant to represent all such entities, and the Lead Participant 
therefore will need to enter into any agreements or understandings with such 
entities necessary to do so. 
  
3.  Term Sheet 
 
In the First Supplement the Department circulated a draft term sheet.  Since then 
the Department has worked towards simplifying the term sheet, for the benefit of 
all concerned.  Attached hereto and incorporated herein as Exhibit A to this Second 
Supplement is the final form of term sheet (the “Term Sheet”) that must be used to 
submit a Plan.  Rather than asking a lot of questions about how a Plan might 
address the various enhanced public benefit requirements and the enforceable 
mechanisms for such commitments, the Term Sheet presents assumptions of what 
would be acceptable to the State.  A Plan is free to vary from these assumptions, 
and if it does so, then more information and explanation is required in order for the 
Plan to be deemed responsive.  There will be, however, details (some purely 
ministerial and some not) that are not addressed in the Term Sheet, in order to 
minimize the cost and expense of submitting a Plan.  These matters will be 
addressed after an offer of direct sale is made. 
 
In order to be considered, a Plan must include each of the separate pages described 
in the Term Sheet.  Each such page must be properly completed.  If not, the Plan 
will be considered non-responsive.  Further particulars about the submission of 
Plans, by Section of the Term Sheet, are: 
 
Part One, Section A -- Entities.  An entity (other than the Lead Participant) is 
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involved with the Plan if, at closing of the contemplated transactions, it will hold 
any interest in any portion of the Property, or have any rights or responsibilities 
concerning the Property identified in any encumbrance on any portion of the 
Property related to the enhanced public benefits. 
 
By “full name and legal status” we mean the complete name of the entity, and it’s 
type and state of formation, such as XYZ, LLC, an Oregon limited liability 
company.  By executing in “proper form”, we mean that the authorized 
representative signing for the Lead Participant is identified properly, such as Fred 
C. Dobbs, as manager of ABC, LLC, as manager of XYZ, LLC.   
 
Part One, Section B -- Funding.  The Protocol requires an all-cash purchase, 
because the Board is not willing to create risk to the Common School Fund of a 
potential default under any form of seller financing (and the myriad of complex 
legal issues that might arise under such a scenario).  The State understands, 
however, that a Plan may involve third-party financing.  If any such financing 
contemplates a trust deed or any other security interest on any portion of the 
Property, in order for such financing to be acceptable to the State it must be 
expressly subordinate to all the enforceable mechanisms for the enhanced public 
benefits, with no special lender rights vis-à-vis such benefits.  The Lead Participant 
may modify the identified funding sources after submission or add additional 
sources, provided that such modifications do not materially alter any of the 
enforceable mechanisms, and that the Department approves such modification in 
its reasonable discretion. 
 
Part Two, Section A – Public Access.   If a Plan proposes less than full, open 
access at all times, it will need to describe how any such limitations will be 
established, monitored and enforced, as well as how such a program will be 
funded, along the lines of the earlier Questions and Answers on this subject, and 
the issues suggested in the first draft term sheet.  The proposal will be deemed non-
responsive if it contemplates any governmental body’s participation without such 
body being an entity involved in the Plan.  Also, as noted in the earlier Questions 
and Answers, if a Plan contemplates closing off a portion of the Property at certain 
times the Plan still must provide access to 50% of the acreage at all times (the area 
encumbered by the easement in such a scenario must be greater than 50% of the 
Property by the amount available to be closed at certain times in order for the Plan 
to be found responsive). 
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Part Two, Section B – Economic Benefits.   Direct and indirect jobs include timber 
harvest, hauling, processing, reforestation, support of recreational activities, 
infrastructure maintenance and habitat restoration.  This does not include induced 
jobs associated with additional spending by workers employed in such jobs. 
 
Part Two, Section C – Harvest Protection Areas.  Activities needed to maintain 
older stands may involve long-term plans for developing ecological values through 
non-commercial thinning from below, control of exotic species, non-commercial 
management of forest fire fuel loads and artificial regeneration of dominant 
species.1 
 

                                                           
1Earlier, in our third set of Questions and Answers dated February 12, 2016 (Question 5.8), we 
were asked to comment on the following potential scenario: 
 
Question 5.8: Will the acquisition plan be considered responsive if timber extraction is allowed 
in all parts of the Forest, subject to laws of general applicability such as the Endangered Species 
Act, provided that the approved harvest plan is designed to yield a long term net increase in the 
percentage of the Forest characterized as old growth forest?  The harvest plan would be designed 
to maintain a percentage of old growth forest that never falls below the percentage of old growth 
forest existing at the time of sale. (Conservation Capital LLC) 
 
Answer 5.8:  This question is a great example of why we have not been more specific or directive 
in the Protocol.  We welcome creative ideas like this.  Such a proposed acquisition plan would 
need to establish how it would always maintain levels above the minimum, and how that would 
be monitored and enforced.  If it did so, the plan would be deemed responsive by the Department 
as to this element. 
 
If more than one responsive proposed acquisition plan is timely submitted, the State Land Board 
will prioritize and choose between them in its discretion.  Differences between responsive plans 
on the percentage of old growth forest may be a basis for their prioritization and choice.  The 
Protocol is designed to motivate Participants to put their best possible plans forward. 
 
This Q&A provides a useful example for Part Two, Section C of the Term Sheet.  In order for 
the submission of a Plan to be deemed responsive as to this enhanced public benefit using this 
concept, the Plan would need to explain its variance from the assumptions both as to protections 
and as to certain aspects of the enforceable mechanism (although it may still be a conservation 
easement).  The mechanism would need to encumber the entire Property (not just 25%), and 
include its own forest management plan that sufficiently demonstrates that the design will 
accomplish the goals, and with adequate enforcement rights if they are not being met. 
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Part Two, Section D – Riparian Management Areas.  The Department has already 
provided a GIS mapping tool that identifies where riparian management areas will 
need to be established.  The width of such areas shall be established by measuring:  
 
(1) a slope distance from the high water level of main channels; or (2) if the slope 
immediately adjacent to the stream channel is steep exposed soil, a rock bluff or 
talus slope, as a horizontal distance until the top of the exposed bank, bluff or talus 
slope is reached, then the remaining portion as a slope distance.  Where wetlands 
or side channels extend beyond such areas, the areas shall be expanded as 
necessary to entirely include any stream-associated wetland or side channel.   
 
All uses and restrictions in such areas must be designed to conserve high quality 
watersheds for the primary purpose of benefiting riparian function. 
 
4.  Plan Submission and Review 
 
The Lead Participant shall submit its Plan in a sealed package marked 
“Confidential” and addressed to the Director at 775 Summer St. NE, Suite 100, 
Salem, OR 97301-1279 with the Lead Participant’s name and the label "Elliott 
Acquisition Plan" clearly visible on the outside of the package. 
 
The Lead Participant shall submit within the sealed package an electronic copy of 
the Plan by USB drive, DVD, or CD formatted using Adobe Acrobat (pdf), 
Microsoft Word (docx), or Microsoft Excel (xlsx) together with the signed original 
paper documents. 
 
The Plan may not be submitted through e-mail.  It must be submitted by mail or via 
parcel carrier, or it may be hand delivered, and must be clearly labeled and 
submitted in a sealed envelope, package or box. Plans will be accepted, up to but 
not after 5:00 pm on Tuesday, November 15, 2016, during the Department’s 
normal Monday –Friday business hours of 8:00 am to 5:00 pm Pacific Time, 
except during State of Oregon holidays and other times when the Department is 
closed.  Details on the $100,000 submission deposit will be forthcoming on the 
web page. 
 
Between submission of Plans and the making of an offer of direct sale by the 
Department there is to be no contact between Participants and the Department, and 
such contact is limited before submission by the structural constraints of the 
Protocol framework. 
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Given this framework, the Department has added two additional question and 
answer opportunities (beyond the originally scheduled period closing on August 4). 
Meetings will be held Tuesday, August 30 and Tuesday, October 4 to answer 
questions. Those unable to attend these meetings may submit questions in writing 
by those dates. Meeting notification will be provided electronically to Participants 
and as always all questions and answers will be made available on the website to 
all Participants.  
 
There is no opportunity to modify a submitted Plan that is not deemed responsive, 
nor is there any opportunity to add to a Plan after submission to respond to 
someone else’s Plan.  It is therefore imperative that all Participants understand that 
they need to make the best possible proposal in any Plan submitted, to maximize 
the likelihood that the Board will select such Plan. 
 
If a Plan proposes a coherent alternative to an assumption in the Term Sheet which 
meets the threshold requirement, but some details are not fully developed, the Plan 
will be deemed responsive by the Department.  While such a Plan may be selected, 
those details will still need to be worked out to the State’s satisfaction during the 
next phase of the Protocol framework, in order to lead to a purchase and sale 
agreement.   
 
If a Plan is deemed not responsive by the Department, it is not submitted to the 
Board for its selection and ranking.  The Department will submit all the Plans it 
deems responsive to the Board, in advance of its December 13, 2016 meeting.  If 
there is one responsive Plan, the Department will make an offer of direct sale to its 
Lead Participant.  As explained in both the Protocol and the First Supplement, if 
more than one such Plan is submitted, the Board will select and rank the responsive 
Plans in its discretion.  The Board will then direct the Department to make an offer 
of direct sale to the Lead Participant of the Plan so selected (or the next-ranked 
Plan as already noted in the Protocol framework). 
 
5.  After a Direct Offer of Sale  
 
Once an offer of direct sale has been made, the Department and the Lead 
Participant of the selected Plan will commence working out the remaining details 
in order to try and reach an agreement on a mutually acceptable form of purchase 
and sale agreement.  The State will not accept terms that conflict with the Protocol 
framework or the Plan.  For example, if a Plan did not call out a variation to the 
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assumption on type of enforceable mechanism, the State will not open that issue to 
negotiation. 
 
Issues not raised by the Term Sheet or addressed in the Plan, however, will need to 
be negotiated at this time.  For example, the State’s assumption about the 
enforceable mechanism for forest protection and riparian management areas is that 
it will be a conservation easement, with certain terms required or prohibited as 
described in the Term Sheet.  A responsive submittal must also describe who has 
the right to enforce the easement, e.g., the holder, the holder and a third-party, or 
the holder/third-party and the public, all as permitted by the statute.  The State will 
then need to ensure that the method chosen and other details of the mechanism 
(such as how ongoing monitoring and enforcement is funded) work together to 
satisfy the State’s interest in establishing an effective enforceable mechanism. 
 
As noted in the First Supplement, part of the State’s due diligence on the 
sufficiency of the enforceable mechanisms for the enhanced public benefits will be 
to require a legal enforceability opinion from Lead Participant’s counsel, issued at 
closing in form and substance acceptable to the State. 
 
It is expected that, in order for a Lead Participant to commit to matters intended to 
be undertaken by other entities included in the Plan, those entities will need to have 
entered into, or committed to enter into at closing, ancillary agreements with the 
Lead Participant.  Such agreements may need to be referenced in the purchase and 
sale agreement, and may be attached as exhibits thereto. 
 
All of the forms of enforceable mechanisms for the enhanced public benefits will 
be referenced in the purchase and sale agreement, and attached as exhibits.  The 
purchase and sale agreement will necessarily require the recording of those 
documents at closing. 
 
At no point prior to the full execution of a purchase and sale agreement is there any 
deal, and neither party will have any liability to the other based on any aspect of, or 
action under the Protocol framework.  The State cannot compel a selected Lead 
Participant to purchase, nor can such Lead Participant compel the State to sell.  
Once a purchase and sale agreement is fully executed, the parties thereto will have 
contractual legal rights against each other going forward. 
 
6. General Terms and Conditions of this Second Supplement 
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The Director reserves the right to further supplement the Protocol.  All Plans 
submitted through the Protocol, First Supplement or this Second Supplement are 
public record and are subject to public inspection following Department 
deliberation.  Participants are and will be advised to consult with their own legal 
counsel regarding disclosure issues related to the Oregon Public Records Law 
(ORS 192.410 through 192.505).  All Plans submitted in response to the Protocol, 
First Supplement and this Second Supplement become the property of the 
Department.   
 
The Protocol, First Supplement and this Second Supplement are governed by the 
laws of the State of Oregon.  Venue for any administrative or judicial action 
relating to the Protocol or this Supplement is the Circuit Court of Marion County 
for the State of Oregon; provided, however, if a proceeding must be brought in a 
federal forum, then it must be brought and conducted solely and exclusively within 
the United States District Court for the District of Oregon. 
 
Participants shall pay all of their costs in submitting Plans, as well as all of their 
costs in negotiating for a purchase and sale agreement (whether ever executed or 
not) and all of their costs related to their performance under the purchase and sale 
agreement (whether the transaction closes or not), except as expressly provided in 
the purchase and sale agreement to the contrary. 
 
 
 

 
______________________________  7/26/2016 
James T. Paul      Date  
Director 
Oregon Department of State Lands 


