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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 

STATE OF OREGON 

for the 

OREGON DEPARTMENT OF ENERGY 

 

 

IN THE MATTER OF: 

 

THE APPLICATION FOR SITE 

CERTIFICATE FOR THE 

BOARDMAN TO HEMINGWAY 

TRANSMISSION LINE 

 

) 

) 

) 

) 

) 

) 

 

CERTIFIED QUESTIONS TO 

COUNCIL REGARDING 

INTERPRETION OF OAR 345-015-

0085(1) AND (2) 

 

OAH Case No. 2019-ABC-02833 

 

   

 Pursuant to OAR 345-015-0023(5)(k),1 the ALJ certifies the following questions to the 

Council for its consideration and disposition: 

 

 1.  Should OAR 345-015-0085(1) be read to restrict a limited party’s authorization to 

propose site certificate conditions to those that relate to and are within the scope of the issue(s) 

on which the limited party was granted standing in the contested case? 

 

 2.  Should OAR 345-015-0085(2) be read to restrict a limited party to presenting 

evidence and argument relating to the appropriateness, scope or wording of another party’s 

proposed site certificate condition to those proposed conditions that relate to and are within the 

scope of the issue(s) on which the limited party was granted standing in the contested case? 

  

BACKGROUND AND CONTEXT 

   

In the Energy Facility Siting Council Order on Appeals of Hearing Officer Order on 

Party Status, Authorized Representatives and Issues, issued November 25, 2020, the Council 

affirmed the ALJ’s designation of limited party status for petitioners granted standing in 

contested case proceeding.  Accordingly, in the Amended Order on Party Status, Authorized 

Representatives and Issues for the Contested Case (Amended Order on Party Status), issued 

December 4, 2020, the ALJ stated as follows:   

 

I find it appropriate under OAR 137-003-0005(8) and (9), OAR 137-003-0040, 

and OAR 345-015-0083, to limit successful petitioners’ participation in this 

                                                           
1 OAR 345-015-0023(5)(k) states:   

 

(5) The hearing officer is authorized to carry out the responsibilities assigned in this rule, 

including but not limited to the authority to: 

 

* * * * * 

 

(k) Within the hearing officer's discretion, or at the request of the Council, certify any 

question to the Council for its consideration and disposition; 
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contested case to the issues properly raised in their respective petitions for party 

status.   

 

* * * The limited party’s participation in the contested case will be limited to the 

specific issue or issues the limited party properly raised in their petition for party 

status.  A limited party will have standing to respond on procedural matters, to 

participate in discovery related to the identified issue(s) properly raised in their 

petition, and to present evidence, cross-examine witnesses, and submit written 

briefing on the identified issue(s) properly raised in their petition.  Limited parties 

will not have standing to respond and/or be heard on all issues properly before 

the ALJ.   

 

Amended Order on Party Status at 10, emphasis added. 

 

 OAR 345-015-0085 sets out requirements for the Hearing Officer’s Proposed Contested 

Case Order.  This rule also addresses a party or limited party’s permission to propose site 

certificate conditions and to present evidence and argument related to any other party’s proposed 

site certificate conditions:   

 

(1) The hearing officer shall allow any party, including any limited party, to 

propose site certificate conditions that the party believes are necessary or 

appropriate to implement the policy of ORS 469.310 or to meet the requirements 

of any other applicable statute, administrative rule or local government ordinance. 

Parties shall submit proposed site certificate conditions to the hearing officer in 

writing according to a schedule set by the hearing officer. 

 

(2) In a contested case proceeding on an application for a site certificate or on a 

proposed site certificate amendment, any party or limited party may present 

evidence relating to the appropriateness, scope or wording of any other party's 

proposed site certificate conditions and may present written proposed findings of 

fact, briefs and other argument concerning proposed conditions. 

 

 Read together, OAR 345-015-0016 and OAR 345-015-0085 appear to be in conflict.  

OAR 345-015-0016 prohibits the ALJ from considering issues not raised with sufficient 

specificity and the Amended Order on Party Status limits the limited parties’ participation in the 

contested case to the specific issue(s) on which the limited party has standing.   On the other 

hand, OAR 345-015-0085(1) authorizes any party/limited party to propose site certificate 

conditions the party/limited party believes necessary to implement the policy of ORS 469.310, 

and OAR 345-015-0085(2) allows any party/limited to present evidence and argument related to 

another party’s proposed site certificate conditions.   

 

 In this contested case proceeding, a number of limited parties timely submitted proposed 

site certificate conditions pursuant to OAR 345-015-0085(1).  Many of these proposed site 

certificate conditions relate to, and are within the scope of, the identified issue(s) on which the 

limited party has standing.  However, some limited parties submitted proposed conditions that 

are unrelated to, and outside the scope of, the issues on which the limited party has standing.  
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The Applicant has objected to these latter proposed conditions, and asked that they be excluded 

from the contested case because they are outside the scope of any identified issue in the 

contested case and/or outside the issue(s) on which the limited party has standing.   

 

OAR 345-015-0016 and OAR 345-015-0085 are rules promulgated by Council to govern 

the contested case process.  The ALJ is required to give deference to Council’s plausible 

interpretation of its own rules.  See Don’t Waste Oregon Committee v. Energy Facility Siting 

Council, 320 Or 132 (1994).  As this appears to present a question of first impression, the ALJ 

seeks the Council’s guidance in harmonizing apparently conflicting provisions and interpreting 

OAR 345-015-0085(1) and (2).   

 

As set out above, the ALJ questions whether, under OAR 345-015-0085(1), the Council 

intended to allow any limited party to propose any site certificate conditions the limited party 

believes are necessary or appropriate regardless of the limitations on the limited party’s 

participation in the contested case or, alternatively, whether this provision should be read to limit 

a limited party’s ability to propose site certificate conditions to conditions that relate to and are 

within the scope of issue(s) on which the limited party has standing.   

 

Additionally, the ALJ seeks guidance as to whether, under OAR 345-015-0085(2), the 

Council intended to allow any limited party to present evidence and argument on any other 

party’s proposed site certificate conditions regardless of the limitations on the limited party’s 

participation in the contested case, or alternatively, whether a limited party’s ability to be heard 

on another party’s proposed site certificate conditions should be limited to those proposed 

conditions that relate to and are within the scope of issue(s) on which the limited party has 

standing.   

 

The cross-examination hearing in this contested case is set to begin on January 10, 2022.  

Following completion of the cross-examination hearing, the parties and limited parties will 

submit closing arguments.  As time is of the essence, the ALJ requests the Council’s prompt 

attention and response to these certified questions.       

 

 

 Alison Greene Webster 
 Senior Administrative Law Judge 

Office of Administrative Hearings 
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CERTIFICATE OF MAILING 

 

 

On December 14, 2021, I mailed the foregoing CERTIFIED QUESTIONS TO COUNCIL 

REGARDING INTERPRETION OF OAR 345-015-0085(1) AND (2) issued on this date in 

OAH Case No. 2019-ABC-02833. 

 

 

By: First Class Mail: 

 

John C. Williams 

PO Box 1384 

La Grande, OR 97850 

 

 

By: Electronic Mail: 

 

David Stanish 

Attorney at Law 

Idaho Power Company  

dstanish@idahopower.com 

 

Lisa Rackner 

Attorney at Law 

Idaho Power Company  

lisa@mrg-law.com 

 

Jocelyn Pease 

Idaho Power Company 

Attorney at Law 

jocelyn@mrg-law.com 

 

Alisha Till 

alisha@mrg-law.com 

 

Joseph Stippel 

Agency Representative 

Idaho Power Company  

jstippel@idahopower.com 

 

Mike Sargetakis 

Attorney at La 

Oxbow Law Group, LLC 

mike@oxbowlaw.com 
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Karl G. Anuta 

Attorney at Law 

Law Office of Karl G. Anuta 

kga@integra.net 

 

Kellen Tardaewether 

Agency Representative 

Kellen.tardaewether@oregon.gov 

 

Sarah Esterson 

Oregon Department of Energy 

Sarah.Esterson@oregon.gov 

 

Patrick Rowe 

Assistant Attorney General 

Patrick.g.rowe@doj.state.or.us 

 

Jesse Ratcliffe 

Assistant Attorney General 

jesse.d.ratcliffe@doj.state.or.us 

 

Jeffery R. Seeley 

jeff.seeley@doj.state.or.us 

 

Stop B2H Coalition 

fuji@stopb2h.org 

 

Stop B2H Coalition 

Jim Kreider 

jkreider@campblackdog.org 

 

Colin Andrew 

candrew@eou.edu 

 

Kathryn Andrew 

lkathrynandrew@gmail.com 

 

Susan Badger-Jones 

sbadgerjones@eoni.com 

 

Lois Barry 

loisbarry31@gmail.com 

 

Peter Barry 

petebarry99@yahoo.com 
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Gail Carbiener 

mcgccarb@bendbroadband.com 

 

Matt Cooper 

mcooperpiano@gmail.com 

 

Whit Deschner 

deschnerwhit@yahoo.com 

 

Jim and Kaye Foss 

onthehoof1@gmail.com 

 

Suzanne Fouty 

suzannefouty2004@gmail.com 

 

Susan Geer 

susanmgeer@gmail.com 

 

Irene Gilbert 

ott.irene@frontier.com 

 

Dianne B. Gray 

diannebgray@gmail.com 

 

Joe Horst and Ann Cavinato 

joehorst@eoni.com 

 

Virginia and Dale Mammen 

dmammen@eoni.com 

 

Anne March 

amarch@eoni.com 

 

Kevin March 

kmarch1961@gmail.com 

 

JoAnn Marlette 

garymarlette@yahoo.com 

 

Michael McAllister 

wildlandmm@netscape.net 

 

Jennifer Miller 

rutnut@eoni.com 
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Sam Myers 

sam.myers84@gmail.com 

 

Stacia Jo Webster 

staciajwebster@gmail.com 

 

Jonathan White 

jondwhite418@gmail.com 

 

John Winters 

wintersnd@gmail.com 

 

Charles A Lyons 

marvinroadman@gmail.com 

 

Emma Borg 

emma.t.borg@doj.state.or.us 

 

Svetlana Gulevkin 

svetlana.m.gulevkin@doj.state.or.us 

 

 

 

Anesia N Valihov 

Hearing Coordinator 
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