©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

AGNES JANE THOMPSON

Petitioner,
LUBA No. 95-075
VS.
FI NAL OPI NI ON

CITY OF ST. HELENS, AND ORDER

N N N N N N N N N

Respondent .

Appeal fromCity of St. Hel ens.

Agnes Marie Retersen, St. Helens, filed the petition
for review and argued on behalf of petitioner. Wth her on
the brief was VanNatta & Petersen

Peter M Linden, City Attorney, St. Helens, filed the
response brief and argued on behalf of respondent.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the deci sion.

REMANDED 01/ 25/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the city council
approving a lot line adjustnment in the Light Industrial (LI-
1) zone.
FACTS

We confine our statement of facts to a discussion of
the actual decision petitioner appeals: a lot line
adjustnment.1 On COctober 21, 1994, one of two owners of tax
| ot 500 applied for a lot line adjustnment between tax lots
401 and 500 that would make tax lot 401 a flag lot wth
access to MIton Way. Tax |lot 401 belongs to a corporation
of which the applicant is president. The end of the
proposed "flag pole” would front for 40 feet on MIton Wy,
a public road.

A city planner initially reviewed the application
against «criteria found in Section 19 of the city's
subdi vi si on and partition ordinance (SPO).2 On October 27,

1994, the city planner gave notice to interested parties of

1The record shows that many other issues were debated between petitioner
and the city, including the reasons for the lot line adjustnment request,
whet her the likely use of the property after a lot |ine adjustment would
conformto the city's zoning ordi nance, and whether a variance necessary to
construct a road could be granted without a hearing. None of these issues
has any bearing on our disposition of this appeal

2The city land use regulations are found in Odinance 2616 (ZO), which
contains zoning regul ati ons, and Ordi nance 2617, which contains subdivision
and partition regul ations.
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his tentative decision to approve the lot |ine adjustnent.
Petitioner requested a public hearing on the decision.

On November 9, 1994, the city planner sent notice to
interested parties of a public hearing scheduled for
Decenmber 13, 1994. The notice described the decision as a
"decision to allow a partition of [property owner's]
parcel ." Record 194. On Novenber 16, 1994, the city
pl anner sent a corrected notice to interested parties which

st at ed:

"In nmy letter of Novenmber 9, 1994 | nentioned
incorrectly that there will be a public hearing
'to allow a partition of [applicant's] parcel.’
[ Applicant] has not asked for a partitioning of

his land but rather only a lot I|ine adjustnent.
The criteria for a lot |line adjustnent is [sic]
not directly defi ned in t he
Subdi vi sion/ Partitioning Ordinance. The criteria

gl eaned from the ordinance is [sic] that the |ot
line adjustnment not create a new |lot and that the
parcel of land that is reduced be at |east the
m ni num for the zoned area." Record 167.

The time of the schedul ed public hearing remined Decenber
13, 1994.

On January 10, 1995, after the public hearing, the city
pl anning conm ssion approved the requested | ot i ne

adj ust nent, described in the approval as:

"[Al dj ust the common side property line so that it
all ows access to a parcel of land that currently

has no access to a road. One ot has
approxi matel y 2.3 acres and t he ot her
approximately 6.98 acres. The proposal is to

change the lot configuration to increase tax |ot
401 from 6.98 to approximately 7.63 acres and
decrease tax lot 500 from 2.3 to 1.65 acres."
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1 Record 106.

2 Petitioner appealed the planning conm ssion's decision to
3 the city council on at |east 11 grounds, many of which were
4 not raised before the planning conmm ssion.

5 On April 5, 1995, after a hearing, the city council
6 found, in relevant part:

7 "1l. The request for a lot line adjustnment neets

8 the criteria for lot line adjustnments: a) it does

9 not create a new lot; 2) [sic] the subject lots
10 are not reduced below that which is required for
11 the zone in which they are | ocated.
12 "2. Information introduced in the appeals hearing
13 regarding the application form and alleged deed
14 restrictions is not relevant to this appeal
15 "3. No evidence was introduced in the appeal
16 hearing showing that the criteria for lot line
17 adj ustmrents had not been net by the applicant.
18 "k ok ok % k" Record 26-27.
19 Thi s appeal foll owed.

20 JURI SDI CTI ON
21 Under ORS 197.825, this Board has jurisdiction over
22 "l and use deci si ons, " as t he term is defi ned in

23 ORS 197.015(10).3 The city noves to dismss this appeal on

30RS 197.015(10) provides, in relevant part:
"' Land use decision':
"(a) Includes:
"(A) A final decision or determnation nmade by a |oca
government or special district that concerns the

adopti on, amendnment or application of:
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the ground that the challenged decision falls wunder the
exclusion, stated in ORS 197.015(10)(b)(A), from the types
of decisions described in ORS 197.015(10)(a). The city
argues, and the chall enged decision finds, that the only two
criteria for a lot line adjustnent are those found in SPO
Section 3(9)(b), which states an exclusion to the definition
of "partition |land."

SPO Section 3 is the definitions section of the SPO

SPO Section 3(9) states, in relevant part:

"Partition Land. To [divide] an area or tract of
land into two (2) or three (3) parcels * * *
within a cal endar year but does not i ncl ude:

" * * * %

"b. any adjustnment of a |lot line by the
relocation of a comon boundary where an
addi tional parcel is not created and where

the existing parcel reduced in size by the
adjustnment is not reduced below the m ninmm

"(i) The goals;
"(ii) A conprehensive plan provision;
"(iii)A land use regulation; or
"(iv) A new |land use regulation; or

"(B) A final decision or determ nation of a state agency
ot her than the conmm ssion with respect to which the
agency is required to apply the goals;

"(b) Does not include a decision of a |ocal governnent:
"(A) Which is made under | and use standards which do not

require interpretation or the exercise of policy or
| egal judgnent;

"x % *x * %"
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| ot size established by any applicable Zoning
Or di nance. "

The exception to our review jurisdiction provided for
nondi scretionary decisions is exceedingly narrow. Fl ower s

v. Klamath County, 98 Or App 384, 391-92, 80 P2d 227 (1989);

Dought on v. Dougl as County, 82 Or App 444, 449, 728 P2d 887

(1986), rev den 303 Or 74 (1987); Warren v. City of Aurora,

23 Or LUBA 507, 510 (1992). VWile we agree with the city
that the two criteria stated in SPO Section 3(9)(b) may
i ndeed be applied without interpretation or the exercise of
policy or |egal j udgnent, the ~city's focus on the
application of the two criteria obscures the nore inportant
gquestion of whether they are, in fact, the appropriate
criteria or the only criteria that should be applied. The
city's land use regulations do not specifically address | ot
i ne adjustnents. SPO Section 3(9)(b) does no nore than
state that certain ot |line adjustnments are not partitions.
Determ ning which criteria, if any, within the city's |and
use regulations apply to lot line adjustnments requires an
interpretation of those regulations and the exercise of
| egal judgnent. LUBA therefore has jurisdiction over this
appeal .
| SSUE PRECLUSI ON

Petitioner nmakes 14 assignnments of error. In its brief
the city contends assignnents of error 1, 2, 3, 5, 8 and 11
shoul d be deni ed, because they concern issues that were not

rai sed before the city planning comm ssion, but were raised
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for the first time before the city council. The city also
contends these issues were not properly listed in
petitioner's notice of appeal from the planning comm ssion
to the city council .4

Petitioner filed two notices of appeal to the city
council, on January 13, 1995 and January 24, 1995. Record
78-80, 92-93, 138-41. After receiving the January 13, 1995
notice of appeal, the city attorney inforned petitioner that

the notice did not conform to our ordinance," which
"requires that the appeal notice state the grounds for
appeal . The issue nust be one that was raised before the
Pl anni ng Conmm ssion."” Record 84. The ordinance in question
is ZO 5.020(3), which states:

"Appeal s and Procedures

"a. Al decisions or rulings of the Planning
Comm ssion my be appealed to the City
Council by an affected person.

"b. Witten notice of appeal shall be filed with
the City Admnistration wthin seven (7)
cal endar days of the decision. Such notice
shall state the grounds for the appeal and
t he deci sion bei ng appeal ed.

"c. The City Council my hold an evidentiary or
review hearing to consider such an appeal
from a decision or ruling of the Planning
Comm ssion, and may affirm reverse or nodify
such decision in whole or in part.

4The city's argunent in its brief that certain issues raised by
petitioner are precluded because she did not follow the procedures stated
in the ZO is inconsistent with its argunent, discussed below, that the ZO
does not apply to the city's decision
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"d. An issue which may be the basis for an appeal
shall be raised not later than the close of
the record at or followng the final hearing
before the Planning Comm ssion or City

Counci | . Such issue shall be raised wth
such sufficient specificity so as to afford
the Planning Comm ssion or City Council and

the parties opportunity to respond to each
i ssue raised."

Z0O 5.020(3) does not clearly preclude a party from
rai sing new i ssues on appeal fromthe planning comm ssion to
the city council. Moreover, the mnutes of the city council
hearing on March 13, 1995 show that the city council did not
limt the issues addressed by petitioner, beyond a request
that she restrict her coments to "the criteria for the | ot
I ine adjustnent which is under appeal." Record 36. Si nce
the city council conducted what was in fact a de novo
hearing, petitioner is not prevented by her failure to
conply with ZO 5.020(3) fromraising any issue at LUBA.°>
FI FTH, SEVENTH AND TENTH ASSI GNMENTS OF ERROR

Petitioner contends the ~city failed to consider
criteria in the ZO that are applicable to a lot Iline
adjustnment, in particular ZO 3.010 and 4.010(8). ZO 3.010
st ates:

"Access. Every lot shall abut a street, other
than an alley, for at |least sixty (60) feet,
unless it is:

"a. On an approved cul -de-sac.

5The city does not contend that ORS 197.835(3) limits the scope of
LUBA' s review.
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"b. Specified otherwise within requirenments for

the zone.
"c. On a private street, in which case the |ot
shall abut the street for at |east twenty-

five (25) feet, but the road shall serve no
nmore than two (2) dwelling units.”

The conclusion that the ZO does not apply in this case
is found only in the city's brief and is inconsistent wth
the |anguage of the challenged decision itself.® In its
brief, the city argues the ZO does not apply to this |ot
i ne adj ustment because there is not presently a proposal to
develop either of the |lots. However, the ZO purpose
statenment, found at ZO 1.020, is not as |limted as the city
cont ends. ZO 1.020 says, ampbng other things, that the

ordinance is to "guide and encourage the nost appropriate

use and devel opnent of l|and"; "provide reasonable access";
"facilitate adequate provisions for transportation"; and
"pronote the public health, peace, safety and welfare." The

creation of lots with less than the m ninmum frontage stated
in ZO 3.010 could frustrate some, if not all, of these
obj ecti ves.

ORS 197.829(3) permts LUBA, in cases where a |ocal
governnment fails to interpret adequately a provision of its
|and use regulations, to nmeke its own determ nation of

whet her the |ocal governnment decision is correct. Not only

6The decision does not specifically apply any provision of the ZO, but
it does refer to "the Zoning Ordinance." Record 15.
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is the argunent in the city's brief at odds with the actual
| anguage of the chall enged decision, but here it is clear on
the face of the ZO that it applies. Not to apply the
appropriate frontage requirenents at the tine of a lot line
division would result in the creation of |ots that do not
conply with the ZO. That would render the ZO frontage
requi renents noot.

Which provisions of the ZO apply is sonmewhat |ess

cl ear. Finding 9 of the challenged decision states: "The
Zoni ng Ordi nance requires that all lots or parcels have road
frontage of various anounts. The mninmum is 25 feet for

flag lots."?” Record 15. This reference is apparently to ZO

4.010(8), which states:

"Street Frontage. Flag lots with a m ninmum street
frontage of 20 feet shall be permtted provided
that the Planning Director or Planning Comm ssion
finds that the follow ng conditions exist:

"a. The flag lot is the only reasonable nmethod by
which the rear portion of an unusually deep
| and parcel, in conparison to other lots on
t he bl ock, may be provided with access.

"b. The private accessway shall provide access to
not nore than two parcels.

c. Mnimum paving width of the private accessway
shall be 16 feet.

"d. Al side lines will be at right angles to
straight street lines and radial to curved
street lines.

‘The city's stated mninum of 25 feet for flag lot frontage is
i nconsistent with the 20-foot standard stated in ZO 4.010(8), quoted bel ow.
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e. Each lot shall have sufficient turn-around in
addition to required off-street par ki ng
spaces to elimnate the necessity for a
vehicle to back out onto the street.

"f. Abutting neighbors may request the follow ng
screening for the portion of the flag | ot
next to them Low screening, not to exceed 4
feet along the first 75 feet of the flag pole
and 5 to 6 foot screening after that around

the lot's perineter. The screening shall
consi st of a sight-obscuring fence or
| andscaping that within five years will be 5

feet high and 75% si ght -obscuri ng.

"g. The mninmum setbacks on all sides of any
dwel I ing constructed shall be 10 feet."

ZO 4.010(8) provides an exception to the street frontage
requi rements of ZO 3.010. However, before the city can rely
on that exception, it nust make findings that show ZO
4.010(8) is satisfied.

These assignnents of error are sustained.
FI RST ASSI GNMENT OF ERROR

Petitioner contends that because the map of the m nor
partition which created tax |ot 401 was never recorded, as
required by the applicable provisions of the SPO, tax | ot
401 is not a legal Ilot, and therefore, the lot |line

adj ust mrent between tax lots 401 and 500 cannot be approved.

The chall enged decision finds only that "[a]ll parcels are
Il egally created and recogni zed." Record 15.
Findings nmust (1) identify the relevant approva

standards, (2) set out the facts which are believed and

relied upon, and (3) explain how those facts lead to the
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decision on conpliance wth the approval st andar ds.

Sunnysi de Nei ghborhood v. Clackamas Co. Comm, 280 Or 3, 20-

21, 569 P2d 1063 (1977); Vizina v. Douglas County, 17 O

LUBA 829, 835 (1989); Bobitt v. Willowa County, 10 O LUBA

112, 115 (1984). Additionally, findings nust address and
respond to specific issues, raised in the proceedi ngs bel ow,
that are relevant to conpliance with applicable approval

standards. Hillcrest Vineyard v. Bd. of Comm Dougl as Co.

45 Or App 285, 293, 608 P2d, 201 (1980); Norvell v. Portland

Area LGBC, 43 Or App 849, 853, 604 P2d 896 (1979); Skrepetos
v. Jackson County, 29 Or LUBA 193, 208 (1995); MKenzie v.

Mul t nomah County, 27 Or LUBA 523, 544-45 (1994); Heiller .

Josephi ne County, 23 Or LUBA 551, 556 (1992).

Because the ZO and the SPO do not directly address | ot
line adjustnments, it is difficult to identify applicable
approval standards. We cannot tell whether or how it is
rel evant that the mnor partition that created tax |ot 401
may never have been conpl eted. It may affect the boundary
of tax lot 401 that is being adjusted. Since petitioner
raised as an issue the legality of tax ot 401 and supplied
evi dence that supports her claimthat tax | ot 401 was never
actually created, the city nust determ ne and state whether
or not there is an applicable approval standard to which the
issue is relevant. Doing so will require an interpretation
of the ZO and SPO that the city should make in the first

i nstance. See Marcott Holdings, Inc. v. City of Tigard,
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O LUBA __, (LUBA No. 95-011, October 20, 1995), slip op
27. If there is an applicable approval standard, the city
cannot make a finding that tax lot 401 is legal wthout
supporting that finding with evidence.

Thi s assignnent of error is sustained.

SECOND AND THI RD ASSI GNVENTS OF ERROR

Under these assignnents of error, petitioner contends
the city erred in finding that the applicant alone owns tax
| ots 401 and 500. Petitioner maintains the evidence shows
that tax lot 401 is owned by the applicant and his wfe, and
tax lot 500 is owned by a business controlled by the
appl i cant.

The challenged findings are not rmade under any
identified ZO provision. Even if they are incorrect, the
errors are harm ess, since the lot |ine adjustnent cannot be
acconplished unless the requisite deeds are properly signed
by the actual property owners.

These assignnents of error are denied.

FOURTH AND SI XTH ASSI GNMVENTS OF ERROR

Petitioner contends the city erred in finding that the
applicant requested the lot line adjustnment in order to
"better wutilize the land for developnent.” Record 15.
However, the challenged decision does not identify the
proposed future use as a criterion relevant to lot Iine
adj ustments, and petitioner does not establish that it is.

Thus the possibility that the challenged finding is
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factually erroneous provides no basis for reversal or remand
of the chall enged deci sion.

These assignnents of error are deni ed.
REMAI NI NG ASSI GNVENTS OF ERROR

To the extent they do nore than restate the assignnments
of error already addressed, the remining assignnents of
error attack certain findings as irrelevant. If findings
are irrelevant, they neither support nor inpair a decision
and provide no basis for remand or reversal.

These assignnments of error are denied.

The city's decision is remnded.
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