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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARK FURLER
Petitioner,
VS.
LUBA No. 95-061

CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
| RA CREE, W LLI AM CREE, and CREE )
| NVESTMENTS, )
Intervenors-Respondent? )

Appeal from Curry County.

Neil S. Kagan, Gresham filed the petition for review
on behalf of petitioner. Mark Furler argued on his own
behal f.

No appearance by respondent.

M chael E. Farthing, Eugene, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was G eaves Swearingen Larsen Potter Scott &
Sm t h.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REMANDED 03/ 07/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
conm ssioners approving a conditional wuse permt for a
resource-related dwelling (forest dwelling) on a 40-acre
tract in the county's Tinber zone.1
MOTI ON TO | NTERVENE

lra Cree, Wlliam Cree and Cree | nvest ment s
(intervenors) nmove to intervene in this proceeding on the
side of respondent. There is no opposition to the notion
and it is allowed.
MOTI ON TO FI LE REPLY BRI EF

Petitioner noves to file a reply  brief, whi ch
acconmpanies the nmotion. A reply brief may be allowed if it
addresses new matters raised in a respondent's  brief.
OAR 661-10-039. Since petitioner's reply brief does little
nore than reargue the issues presented in the petition for
review, the notion is denied.
FACTS

This is the second appeal of a decision approving a

forest dwelling on the subject property. In Furler v. Curry

County, 27 Or LUBA 497 (1994) (Furler 1), we stated:

"The subject property is a 40-acre parcel
desi gnat ed for use by t he Curry County

1The Curry County Zoning Ordinance (CCZO) 3.042(8) lists forest
dwel lings as a conditional use.
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Conmpr ehensi ve Plan (plan) and zoned Tinber. * * *
U S. Forest Service land adjoins the subject

property to the east. Privately owned Ti nber-
zoned properties adjoin the subject property to
the north, west and south. The property is

| ocated approximately six mles southeast of the
urban growth boundary (UGB) of the City of Gold
Beach." Furler I, 27 O LUBA at 498-99.2

Portions of the property were | ogged between thirty and
forty years ago. The harvested areas were not replanted and
were left to seed thenselves naturally. Although there are
no identified water sources on the property itself, there
are devel oped springs on adjacent properties from which
intervenors intend to obtain water in the short term In
the long term intervenors intend to drill a well near the
center of the property as the water source for the proposed
dwel |i ng.

Qur Furler |1 remand order required that the county
reopen the evidentiary record. 27 O LUBA at 501 n4. After
a hearing on January 10, 1995, at which additional evidence
and public testinmny were presented, the board of county
conm ssioners again approved the application. Thi s appeal
fol | oned.

FI RST ASSI GNMENT OF ERROR

Petitioner contends the county has not nade adequate

2There are now four LUBA opinions entitled Furler v. Curry County which

di scuss forest dwellings. This opinion and Furler | address the subject
property. Furler v. Curry County, 27 O LUBA 497 (1994) and Furler v.
Curry County, O LUBA ___ (LUBA No. 95-060, March 1, 1996) address an

adj acent property.
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1 findings supported by substantial evidence with respect to
2 plan Section 5.12(F), Policy 6 (Policy 6), which provides:

3 "Curry County will cooperate with the Departnment

4 of Water Resources [DWR] and Departnment of Fish

5 and WIldlife [ODFW to obtain nore infornmation

6 about groundwater and surface water availability

7 and to conserve water resources for consunptive

8 and nonconsunptive uses to the benefit of the

9 peopl e of the county.”

10 The challenged decision interprets Policy 6 as
11 requiring the county to

12 "cooperate with the [DWR] and [ODFW 1) to obtain

13 nmore information about groundwater and surface

14 wat er avai lability", and 2) 'conserve water

15 resources for consunptive and nonconsunptive

16 uses.'"3 Record 11.

17 The chall enged decision contains six findings of fact

18 addressing Policy 6. Findings 2 and 3 state:

19 "2. The County cooperated with [DWR] and [ ODFW

20 by providing both agencies with notice of the

21 request and the opportunity to participate in

22 the application.

23 "3. The County cooperated with both agencies in

24 making the information pertaining to the

25 surface water supply |ocated on the adjacent

26 * * * property available."” Record B5.4

27 A. "Cooperate to Obtain Informtion”

28 Petitioner contends initially that Policy 6, as

3This interpretation of Policy 6 is permitted by our remand order in
Furler v. Curry County, 27 Or LUBA 546, 551 (1994).

4Ref erences to the record in Furler | are to "A ___." References to the
record on remand are to "B ___." References to the supplenental record on
remand are to "SR ___
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interpreted by the county governing body, contenplates that
the county will obtain information from DWR and ODFW not
furnish information to these agencies. W agree. However
although findings 2 and 3 are worded to suggest that
information was provided by the county to the agencies,
rather than the other way around, the effect of inviting
participation is to solicit information. | ndeed, ODFW
responded by providing conmments. Record 116, 131, 132, 170.
Al t hough the county may have erred in its wording of
findings 2 and 3, the error is harm ess.

B. "Cooperate to Conserve Water"

Petitioner contends that the county failed to cooperate
with ODFW in achieving the second objective of Policy 6,
conserving water, since it ignored all of ODFW s
recommendations. See Record Al116. Neither the plan nor the
chal l enged decision defines "cooperate.” W do not
interpret "cooperate" to require a | ocal government nmaking a
| and use decision to adopt the views of an affected agency,
but instead to require that the county consider and
accomobdate an affected agency's needs and expressed
concerns as nmuch as possible. This neans at a m ni num t hat
the county nmust address in its findings any issues raised by
t he agency.

The county failed to cooperate with ODFW not because
t he chal | enged deci si on does not adopt ODFW s

recommendati ons, but because it contains no findings that
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address the issues raised in ODFWs letter. The county's
failure to include such findings also violates the general
rule that when a relevant issue is raised in the | ocal

proceedi ngs, it nust be addressed in findings. See City of

Wod Village v. Portland Metro Area LGBC, 48 Or App 79, 97,

616 P2d 528 (1980); Norvell v. Portland Metro Area LGBC, 43

O App 849, 853, 604 P2d 896 (1979); Eckis v. Linn County,

19 O LUBA 15, 29 (1990).

The first assignnent of error is sustained in part.
SECOND ASSI GNMENT OF ERROR

Petitioner challenges the county's application of CCZO
3.042(8)(c) and (d). CCzO 3.042(8) provides, in relevant
part:

"A single-famly dwelling or nobile home required
for [or] accessory to a forest wuse may Dbe
establ i shed under the foll ow ng conditions:

"k X * * *

"c) donestic water supplies for developnent on
forest parcels nmust emanate from surface or
subsurface water sources contained within the
boundary of the subject property; or if the
donmestic water supply is obtained from a
source on other lands, then there shall be a
docunented approval for such use from al
other affected parties, with the condition
that such use will not affect the owners' (of
that water source) right to utilize forest
managenent practices; and

"d) A single-famly dwelling proposed to be in
conjunction with forest use may be allowed if
it can be shown that a dwelling is required
for [or] accessory to a forest use based upon
the information provided 1in a resource
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1 managenent plan as defined in the [plan]
2 Section 4.5.2." (Enphasis added.)

3 A CCZO 3.042(8)(c)

4 The challenged decision makes the follow ng finding
5 addressing CCZO 3.042(8)(c):>

6 "6. CCZO 3.042(8)(c) expressly requires that the
7 source of donestic water, not the entire
8 supply, be contained either wthin the
9 boundary of the subject property or; on other
10 | ands. If the source is on 'other |ands’
11 then there shall be docunented approval for
12 such use by the affected property owner(s)
13 (parties). A signed letter of authorization
14 from said owner(s) wll be accepted as
15 docunment ed approval
16 "Petitioner appears to argue t hat
17 [intervenors] nust provide docunentation that
18 all parties potentially affected by the water
19 use (wherever they my be) wll not be
20 affected in their right to use water for
21 forest managenent. * * * The Board expressly
22 rejects this interpretation. Under Clark v.
23 Jackson County, [313 O 508, 514-15, 836 P2d
24 710 (1992)], the Board interprets the second
25 clause of CCZO Section 3.042(8)(c) to nean
26 that if the donestic water supply is obtained
27 from other |ands, permssion to wuse that
28 water shall be docunented by the owner and
29 the docunented permi ssion shall have a
30 condition that the use wll not affect the
31 owners' (of the water source) right to
32 utilize forest managenent practices.” Record
33 B11-12. (Enphasis in original.)
34 Petitioner contends this interpretation is contrary to

35 the express words, purpose or policy of CCzZO 3.042(8)(c) and

5Since the water supply will not enmmnate fromintervenor's own property,
only the | anguage enphasi zed above appli es.
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must be reversed. We agree. CCZO 3.042(8)(c) requires a
docunment ed approval for an accessory use, such as a forest
dwelling, not just from the owner(s) of the land which is
t he proposed source of the donestic water supply, but from
"all other affected parties."” (Enphasis added.) The county
cannot elimnate this express requi r enent t hrough
i nterpretation.

Petitioner describes the Bureau of Land Managenment
(BLM as an "affected party," because the water emanating
from the proposed source flows onto its I and. | nt ervenors
argue petitioner has not established that the use of the
proposed source will have a discernible inmpact on BLM I and.

| ntervenors argue further that

"using Petitioner's logic, water from a well that
mght flow into a creek system that eventually
flows through BLM land into other areas and
t hrough other people's lands would create an
endl ess nunber of "affected parties.'"”
I ntervenors' Brief 9.

We di sagree. "Affected parties” nust be interpreted
reasonably, to avoid an absurd result. If, wunder a
reasonable interpretation of the standard, the county finds
that the evidence in the record shows that the BLMis not an
"affected party,” it need not require docunmented approval
fromthe BLM

Finally, petitioner contends that the county's finding
that intervenors wll obtain donestic water from the

nei ghbor's property is not supported by substanti al
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evi dence, because while the neighbor has applied for a
donmestic water right, the application was only for a single
househol d and has not been permanently granted by the DWR 6
Record B72, 115. The chall enged decision finds that the
donmestic water source on the neighbor's property "would be
capabl e of supporting 9.6 three bedroom dwellings; that the
nei ghbor has applied for a donestic water right; and that
the water source is already devel oped.™ Record B6. These
findings have no inport unless the appropriate agency has
granted intervenors the right to wuse water from the
nei ghbor's property. W agree with petitioner that inplicit
in CCZO 3.042(8)(c) is a requirenent that before a
conditional use permt for a forest dwelling is granted, the
applicant nust show that the water from the neighbor's
property or fromthe applicant's own property can be legally
provi ded through the appropriate grant of water rights.”’

Thi s subassi gnnent of error is sustained.

B. CCZO 3.042(8)(d)

Petitioner contests the adequacy of the county's
findi ngs under CCzZO 3.042(8)(d) and contends the findings
are not supported by substantial evidence in the whole

record. VWhen intervenors' forest dwelling application was

6ur review of this contention is hanpered by intervenors' failure to
respond to it.

"That requirement may be satisfied through the inposition of a
condi tion.
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submtted to the county, Statew de Planning Goal 4 (Forest
Lands) and OAR 660-06-025(1)(d) and 660-06-027(2) (part of
the Goal 4 rule) required that a forest managenent dwelling
on designated forest |lands be "necessary for and accessory
to forest operations.” The chall enged decision interprets

the term "required for," as used in CCZO 3.042(8)(d), to be
consistent with the "necessary for" |anguage contained in
Goal 4. Record B12. There is no dispute that the "required

for and accessory to a forest wuse" requirement in CCZO

3.042(8)(d) inplenents the "necessary for and accessory to

forest operations" requirenent of Goal 4 and the Goal 4

rule.8 We therefore determne whether the county's

application of CCZO 3.042(8)(d) is reasonable and correct.?
A. The "Necessary" Standard

As we explained in Furler v. Curry County, O LUBA

(LUBA No. 95-060, March 1, 1996), slip op 8, the

"necessary" standard is a demandi ng one. See 1000 Friends

of Oregon v. LCDC (Lane County), 305 Or 384, 396, 752 P2d

271 (1988); 1000 Friends of Oregon v. LCDC (Lane County), 83

O App 278, 282-83, 731 P2d 457 (1987), on reconsideration,

85 Or App 619, 737 P2d 975, aff'd 305 Or 384 (1988); DLCD v.

8To maintain consistent termnology, we refer to the county's "required"
standard as the "necessary" standard.

9Under ORS 197.829(1)(d), we are not required to defer to a loca
government's interpretation of its plan or regul ations if t hat
interpretation is contrary to a state statute, statew de planning goals or
adm nistrative rule which the regul ati ons i npl enent.
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Coos County, 25 O LUBA 158 (1993); Barnett v. Clatsop

County, 23 Or LUBA 595 (1992); Dodd v. Hood River County, 22

O LUBA 711, 719, aff'd 115 Or App 139 (1992), aff'd 317 O
172 (1993). As the Court of Appeals stated in LCDC (Lane

County), supra, "[t]he purpose of the dwelling nust be to

make possible the production of trees which it would not
ot herwi se be physically possible to produce.” 83 O App at
283.

The chal |l enged decision incorporates by reference the

findings in Furler I. Record B10. Finding 21 states:

"[E]ffective and efficient managenent of this |and
wi | require the continual presence of the
owner/operator to carry out the activities in the
pl an. Conti nual presence of the owner/operator
requires a dwelling on the property."” Record Al6.

The chal | enged deci si on expl ai ns:

"Proper inplenmentation of the managenment plan wll

require t he conti nual presence of t he
owner/operator to provide maxi num opportunity to
perform needed activities in a tinely and
efficient manner. There are periods requiring
consecutive daily activities followed by periods
of nmoni t ori ng and gener al mai nt enance.
Fluctuations in weather severity on a weekly and
seasonal basis will inpact the scope of required

managenent activities and inplenentation timng.
There is no nethod of predicting when these
"wi ndows of opportunity.' my be open, therefore
it is inportant to be ready and available to
conduct managenent activities as condi tions
allow." Record B8.

| ntervenors argue:

"[T] he managenent plan calls for a higher |evel of
investnment in time, materials and energy than
woul d be required for a higher yield site in order
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to maxim ze [the] productivity potential. [Record

B8] . The Conmm ssioners found that this increased
expenditure of time, mterials, and energy would
be nmore likely to be acconplished if an onsite
dwel ling were all owed. [ Record B13]. The onsite

dwelling would allow the resident owner to take
advant age of managenent opportunities that m ght
occur on a random basis due to weather and the

availability of the owner operator. [ Record B13-
14]. The nore often the owner operator is present
at the site when these opportunities arise, the
nmore likely it is that these npre intensive
managenent efforts wll occur." | nt ervenors

Brief 10-11.

Underlying this argunment, which accurately reflects the
county's findings, is the assunption that someone residing
on the property mght, and probably would, find it nore
convenient to step outside, weather permtting, to spend a
few hours engaging in forest nmanagenment than soneone
residing in Gold Beach, six mles away. Even if true, this
falls far short of the requirenment, as interpreted by both
the Oregon Supreme Court and the Court of Appeals in LCDC
(Lane County), supra, and by LUBA in Dodd, supra, and

Barnett, supra, that the dwelling be "necessary."

Moreover, the record does not show that intervenors Ira
or WIlliam Cree or a resident nmanager will or even intend to

occupy the proposed forest dwelling continually.?10 Unl ess

10| ntervenors' attorney acknow edged at oral argunent that the proposed
dwelling is a vacation hone for one or nore of intervenors, who reside in
California. See also Record A30, 111, 108. I ntervenors apparently view
the alternative to managenent from an on-site dwelling to be managenent
from a motel room in Gold Beach. See Record B23. However, there is
evidence that during the period in which the local proceedings were
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this showing is nmade, the county cannot justify permtting
the dwelling on the ground that continual residency is
necessary to inplenent the forest managenent pl an.

B. The "Accessory" Standard

Rel ying on the definition of "accessory" found in CCZO
1.030(1), the county finds

"[t]he proposed dwelling is subordinate to,
incidental to, and accessory to the principal
forest managenent use of the property because it

wll serve as the base of operation for said

[ forest managenent | pl an, wi || occupy a
proportionately smaller area than the main use and

be directly affiliated with the principal forest
use." Record Bl12.11

The finding that the proposed dwelling will serve as

the base of operation for the proposed forest managenent
plan is contradicted by evidence that it wll not be
continually occupied. That the dwelling will occupy a
proportionately smaller area than the forest use does not

i ndependently justify approval. See Furler, supra, 27 O

LUBA at 5509.
Thi s subassignnment of error is sustained.

The second assignnment of error is sustained.

conducted, one dwelling adjoining the subject property was for sale and
anot her was available as a rental. Record B95, SR 16.

11cczo 1.030(1) states:
"Accessory structure or use. A use or structure incidental and
subordinate to the nmain use of the property and |ocated on the

same parcel, tract or lot as the main use."

This definition is consistent with Goal 4 and the Goal 4 rule.
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1 The county's decision is remanded.
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