©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TRI - COUNTY METROPOLI TAN
TRANSPORTATI ON DI STRI CT,

Petitioner,
VS.
CI TY OF BEAVERTON,

FI NAL OPI NI ON
Respondent , AND ORDER
and

HENRY KANE,

N N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

On remand fromthe Court of Appeals.

Gregory S. Hathaway and Mark J. Greenfield, Portland,
represented petitioner.

Mark Pilliod, City Attorney, Beaverton, represented
respondent.

Henry Kane, Beaverton, represented hinself.

HANNA, Referee; LIVINGSTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

REVERSED 05/ 29/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1

LUBA Nos. 94-002 and 94-003
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Opi ni on by Hanna.
NATURE OF THE DECI SI ONS

Petitioner Tri-County Met ropolitan Transportati on
District (Tri-Met) appeals two city council orders granting
design review approval, with conditions, for two segnments of
Tri-Met's Westside Corridor Project (Project).1
| NTRODUCTI ON

This appeal is before us for the third tine.2 1In the
decision leading to LUBA No. 94-002 (No. 94-002), as
conditions of design review approval of one segnent of the
Project, the city required Tri-Met to provide an espl anade
and enhanced trackway. In the decision |eading to LUBA No.
94- 003 (No. 94-003), as conditions of design review approval
of anot her segnent of the Project, the city required Tri-Met
to provide restroons and drinking fountains.

In Tri-Met 1V, the court remanded Nos. 94-002 and 94-

003 to us, stating, "[wle again reverse and remand LUBA's

10RS 197.850(11) requires that we respond to the Court of Appeal's
remand within 30 days. The parties propose a detailed briefing and oral
argunent schedule and an extension of the statutory deadline. G ven the
exhaustive briefing and analysis already done in this case, and the
underlying enphasis of Oregon Laws, 1991, chapter 3 (Senate Bill 573) to
facilitate expeditious resolution of cases involving the Project, we deny
the request for additional briefing and argunent.

2% Tri-County Metro. Trans. Dist. v. City of Beaverton, 28 Or LUBA 78
(1994) (Tri-Met I)(affirmng LUBA No 94-002 and remanding to city LUBA No
94-003), rev'd 132 O App 253, rev den 320 O 598 (1995) (Tri-Met 1I1)
(reversing and remanding to LUBA, LUBA No 94-002 and LUBA No 94-003); and
Tri-County Metro. Trans. Dist. v. City of Beaverton, __ O LUBA ___ (LUBA
Nos. 94-002 and 94-003, July 31, 1995) (Tri-Met 1I1) (remanding to city,
LUBA Nos. 94-002 and 94-003), rev'd 138 Or App 48 (1995) (Tri-Met 1V)

(reversing and remanding to LUBA, LUBA Nos. 94-002 and 94-003).
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1 decisions, and instruct it to perform the reconsideration
2 required by our earlier opinion and this one." The court
3 quoted its opinion in Tri-Mt 11, stating:

4 ""The reasonable and necessary test applies to
5 conditions that are related to or necessitated by
6 the [light rail] project, but the bill does not
7 permt conditions of a kind that are designed to
8 further wunrelated |and use objectives of |ocal
9 pl ans and regulations.' 132 O App at 261." Tri-
10 Met IV at 50.

11 The court continued in Tri-Met IV, stating:

12 "As a threshold proposition, at | east, our
13 conclusions and our disposition [in Tri-Mt [11]
14 therefore called for LUBA to apply the correct
15 |l egal tests to the established facts in our remand
16 to it. Unl ess the appeals cannot be resolved by
17 LUBA's conpletion of that exercise, no further
18 findings or evidentiary devel opnent and no renand
19 to the city are necessary.
20 "Moreover, we disagree with LUBA's suggestion that
21 the wultimte questions of reasonabl eness and
22 necessity are for the city to decide, as distinct
23 from denonstrating. The decision concerning
24 whet her the conditions satisfy the statute's
25 requi renments turns on questions of law, and it is
26 a decision for LUBA rather than the city to nmake.
27 Any failure by the <city to establish the
28 conpliance of its conditions with the statutory
29 test would, as Tri-Met contends, be a basis for
30 LUBA to reverse the city's orders rather than
31 remanding them to the city." (Footnotes onitted,
32 enphasis in original.) Tri-Met IV at 51
33 Therefore, in this proceeding we are required to

34 determne whether, as a matter of law, the conditions (1)

35 are

reasonable and necessary, and (2) individually or

36 cunul atively, prevent inplenentation of the |land use final

37 order
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(LUFO) adopted pursuant to Senate Bill 573. Senat e
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Bill 573 section 7(1)(b) sets forth the test for the

conditions. As relevant here, it requires that cities:

"lssue the appropriate permts * * * necessary for
the construction of the project * * * consistent
with [the LUFQ. Permits * * * may be subject to
reasonabl e and necessary conditions of approval,
but may not, either by thensel ves or cunulatively,
prevent the inplenentation of [the LUFQ ."

This two-part test requires that we determine first if the
conditions are reasonable and necessary, and if they are, if
the conditions prevent inplenmentation of the LUFO

Senate Bill 573 does not define the term "reasonable
and necessary"; nor does it define either word individually.

However, in several instances in Tri-Met 11, the court

provi ded guidance in deciding if conditions are reasonable
and necessary. The court explained that although the fina
envi ronnental inpact statenment (FEIS) or LUFO m ght require
a condition, that requirenent alone does not exclude the
condition from review under Senate Bill 573, section

7(1)(b). The court explained further:

"Concei vably, the fact that a condition is
directly or indirectly contenplated by the LUFO
may be a factor to weigh in deciding whether it is
reasonabl e and necessary. * * * Simlarly, if a
measure is set forth in the FEIS, that may have a
bearing on whether it can be required as a
reasonabl e and necessary condition. However, if
the same neasure is subject to mandatory deferra

in the agreenent bet ween  Tri - Met and the
authoritative federal agency, t hat, t 0o, IS
perti nent to whether It is reasonable and
necessary for a |ocal governnent to nake the
measure a condition of approving a permt, |icense
or certificate under section 7(1)(b)." Tri-Met 11
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at 259-260.

In the context of Senate Bill 573 and as evidenced by
the court's instruction, a narrow construction of the term
"reasonabl e and necessary" is called for. Tri-Met relies on

1000 Friends of Oregon v. LCDC, 83 Or App 278, 282-83, 731

P2d 457 (1987) ("necessary" neans "cannot be done without"),
and argues that the inprovenents are not "necessary" under
section 7(1)(b) if the Project can be conpleted wthout
t hem The city's findings describe the conditions as
necessary to conply with its plans.3 However, the findings
do not address whether the conditions are reasonable and
necessary to the Project, as required by section 7(1)(b).
The city argues that Senate Bill 573 contenpl ates | ocal
conditions such as those at issue here. While that may be
true, the |law and subsequent judicial opinions require that
t hose conditions be reasonable and necessary to the Project.

Tri-Met 11, 261.

W turn to No 94-002 to determne if the city has
denonstrated that the conditions requiring enhanced trackway
and an esplanade are reasonable and necessary to the

Project.4 W discussed in Tri-Met | whether the enhanced

3On Novenber 25, 1991, after the adoption of the LUFO and subm ssion of
the FEIS, the city anended its conprehensive plan (plan) and adopted a
Downt own Devel opment Plan (DDP) (plan and DDP together are referred to as
pl ans) to accomopdate the project.

4The esplanade condition requires Tri-Met to provide a 15-foot-wide
pedestrian sidewal k on each side of the light rail way, including platform
furni shings, trees, |landscaping, lighting, fencing and other anenities.
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trackway and an esplanade were required by the FEI'S and
LUFO, and concluded that the "FEI'S includes, as mtigation
measures to which Tri-Met is commtted, the trackway
enhancenent and esplanade that are the subjects of the

di sputed conditions." Tri-Met | at 29. We concl uded

further that the fact that these iInprovenents were included
on the list of inprovenents that could be deferred did not
affect our conclusion that such inprovenents were required
by the FEIS. > However, as the court instructed in Tri-Met
I'l, although the inprovenents may be required by the FEIS,
t hey are nonethel ess subject to review under section 7(1)(b)
to determne if they are reasonabl e and necessary.

The city did not adopt findings denonstrating that the
trackway enhancenent and espl anade conditions are reasonable
and necessary, and consequently, conmply Wi th t he
requi rements of section 7(1)(b). Thus, the question we nust
answer i s whether, as a matter of law, inprovenents that are
required by the FEI'S, but deferred under another agreenent
with the federal governnent until a later unspecified tine,
are reasonable and necessary to the Project. We concl ude
that the city has not denonstrated that the inprovenents are

reasonabl e and necessary to the Project. The Project can be

The enhanced trackway condition requires Tri-Met to construct the rail bed
with a finished concrete surface instead of open ballast rock and railroad
ties. Record 132-33 and 294-95.

5'n Tri-Met | at 29, we discuss a list of inmprovements that federa
state and local officials agreed could be deferred pending |ater funding.
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conpl eted and operate w thout them Accordingly, we find
that the inprovenents are not reasonable and necessary to
the Project as required by section 7(1)(b).

We turn next to No 94-003 to determne if the city has
denmonstrated that the conditions requiring Tri-Met to
provi de restroons and dri nking fountains neet the reasonabl e

and necessary test. In Tri-Met IIl we observed "the

chall enged order on the [No 94-003] segnent included no
findings denonstrating the conditions requiring restroons
and drinking fountains conplied with the requirenments of
section 7(1)(b) *okok Additionally, there is no
i ndi cation that restrooms and drinking fountains are
required by the FEIS. Nor is there any indication that the
FEIS identified a Project inpact that should be mtigated by
restroons and drinking fountains. There was, however,
testinmony that there are financial and mai nt enance
difficulties in providing restroons, and that few |light rail
facilities provide them Record 57-58.

We conclude that the city has not denonstrated that the
i nprovenents are reasonable and necessary to the Project.
The Project can be conpleted and operate w thout them
Accordingly, we find that the inprovenents are not
reasonable and necessary to the Project as required by
section 7(1)(b).

Generally, LUBA wll reverse a decision only if it
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1 cannot be rectified on remand.® However, in Tri-Mt Il

2 court instructed that LUBA's reading of Senate Bill 573

3 premsed on the wunderstanding that it is "a I|and

4 ' business as usual' provision, when its whol e purpose is the
5 opposite. * * * [The usual |and use] process is superseded
6 for purposes of this project.” Tri-Met ||l 261. In Tri-Met
7 |1V at 52, the court added that "[a] remand to the city could
8 prolong the process indefinitely, not wi t hst andi ng

9 statutory call for expedition, which both the Suprenme Court
10 and we have enphasized that the legislature meant

60AR 661-10-071 sets forth LUBA's authority to reverse or remand

deci si ons and st ates:
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"(1) The Board shall reverse a | and use deci si on when:

"(a) The governing body exceeded its jurisdiction
"(b) The decision is unconstitutional; or

"(c) The decision violates a provision of applicable |aw
and is prohibited as a matter of |aw.

"(2) The Board shall remand a |land use decision for further

proceedi ngs when:

"(a) The findings are insufficient to support the
deci si on, except as provided in ORS 197.835(9)(b);

"(b) The decision is not supported by substantia
evi dence in the whole record,;

"(c) The decision is flawed by procedural errors that
prej udi ce t he substanti al rights of t he
petitioner(s); or

"(d) The decision inproperly construes the applicable
[ aw. "



literally."”

In accordance with the court's instruction, we find
t hat because the anenities required by the decision |eading
to No. 94-002 and No. 94-003 are not reasonable and
necessary to the Project as a matter of |law, the city cannot

i npose them

N~ o o~ W N R

The city's decision is reversed.

"The reference to the Supreme Court is apparently to its opinion in a
related case, Seto v. Tri-County Metro. Transportation Dist., 311 O 456
(1991).
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