1 BEFORE THE LAND USE BOARD OF APPEALS

2 OF THE STATE OF OREGON

3

4  RALPH THORNTON, )

5 )

6 Petitioner, )

7 ) LUBA No. 95-242

8 VS. )

9 ) FI NAL OPI NI ON
10 CITY OF ST. HELENS, ) AND ORDER
11 )
12 Respondent . )
13
14
15 Appeal fromCity of St. Hel ens.
16
17 WIlliam C. Cox, Portland, filed the petition for review
18 and argued on behalf of petitioner.
19
20 Peter Linden, City Attorney, St. Helens, filed the
21 response brief and argued on behalf of respondent.
22
23 GUSTAFSON, Ref er ee; LI VI NGSTQON, Chi ef Ref er ee
24 participated in the decision.
25
26 AFFI RVED 06/ 21/ 96
27
28 You are entitled to judicial review of this Order.
29 Judicial review is governed by the provisions of ORS

30 197.850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city's denial of a site design
review application
FACTS

Petitioner operates what he describes as an "industri al
storage yard" of "uses permtted outright in the city's
light industrial zone."1 Petition for Review 3.

In Decenber, 1994, +the city granted petitioner a
busi ness license for an "industrial storage" business on the
property. Shortly thereafter, the city issued petitioner
building permits for construction of a fence and placenent
of fill on the property. Petitioner then filled the site,
erected the fence, and comenced his business.

I n August, 1995, the city inforned petitioner by letter
that his land use was subject to site design review. The

|l etter states, in relevant part,

"The purpose of this letter is just a remn nder.
Bef ore anyone can use land inside the City Limts
they nust conmply with the ordinances. |  have
noticed that you appear to be erecting a fence on
a property tentatively identified as Tax |ot

lpetitioner has declined to elaborate on the exact use or the types of
i ndustrial materials to be stored. In the petition for review he states
"the intended uses are not to be hazardous, obnoxious, offensive or
unsightly by reason of em ssion of odor, sound, vibration, radioactivity,

electrical interference, glare, liquid or solid wastes, snoke or other air
pol lutants." Petition for Review 3. These intended restrictions
correspond verbatim to the list of restrictions to industrial uses

permtted in the city's industrial zone, set forth in St. Helens Zoning
Ordi nance (SHzZO) 2.140(2).
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419121100. The fill and the fence can be
accomplished with only a building permt, but
parking, storing or any type of use of the |and
must neet the requirenents of the zone in which
the property is |ocated. The property appears to
be located in LI, Light Industrial zone per the
City's Zoning Mp.

"All 'permtted uses' nust, at |east, go through
Site Design Review and all 'conditional uses' nust
additionally go through the conditional use
permtting process. If you desire to use the

property you should apply for the use with the
applicable application and allow from five to
twel ve weeks for the process to be conpl eted under
normal circunstances.” Record 31; 365.

Petitioner submtted a site design review application
under protest, on August 30, 1995. In the application,
petitioner described the project as an "existing fenced
storage yard" and added "property is already devel oped. No
i nprovenents are planned unless required by law. " Recor d
35. On Septenber 1, 1995, the city informed petitioner his
application was not conplete because petitioner had not
| abel ed drawi ngs submitted with the application, had not
included a |andscaping plan, and had not adequately
descri bed the proposed use. Wth regard to the proposed

use, the city's letter states:

"No explanation of the use has been fully set out
in the application. The applicant needs to state
what he intends to place for storage on the site,
with a full description of the type of equipnent,
use of the equipnment, actions on the property to
place or remove the equipnent, safety of the
equi pnent, safety of the placing or renoving the
equi pnent, hazardous or non-hazardous nature of
the equi pnrent and whatever else is necessary to
fully explain the use of the site." Record 38.

Page 3



1 The applicant then | abeled the draw ngs, but did not submt
2 a landscaping plan and, in subsequent correspondence to the
3 city, did not elaborate further on the intended uses of the
4 property except to state:

5 "An explanation [of the intended use] was fully

6 set out in the application. My use is industrial

7 st or age. Pl ease read the city's zoning ordinance

8 so that you can see the allowed itens which are

9 | egal for storage in that zone. I wish to be

10 allowed to store anything that is legal for

11 storage in the zone which does not require any

12 additional special permts. I do not wish to

13 violate any |aws, and need the use as liberal as

14 possi bl e. The staff report should reflect this

15 request by listing as much as possible from the

16 zoni ng ordinance. Actions on the property to

17 place or renove storage itens are by hand,

18 forklift, truck, trailer, and ot her means

19 necessary to function in a safe manner. Safety is
20 always a prinme concern to ne in ny endeavors.”
21 Record 45.
22 The city again informed petitioner that the application

23 was not yet conplete but, at the applicant's request, set

24 the matter for hearing. The city planning conm ssion held a

25 hear i

ng on the application on October 10, 1995, Upon

26 questioning by comm ssioners during the public hearing,

27 petitioner discussed drainage and |[|andscaping issues;

28 however, no drainage or |andscaping plans were submtted

29 Petitioner did not elaborate further on the nature of the

30 proposed use. At the close of the hearing, t he

31 comm

ssioners recommended that the hearing be continued to

32 allow petitioner to conplete his application with a full

33 description of the proposed use and the required | andscapi ng
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and drai nage plans. Petitioner declined, stating "I'd
prefer you nmake a decision now so that we can get on wth
t he appeal process.” Record 167. The Pl anning Conm ssion
then voted to deny the application and concluded in its
findings, in part:

"The Planning Comm ssion (sitting as the Site
Desi gn Review Board) concluded that they had to
deny the proposal specifically for the follow ng
reasons:

"a. Uses wer e not clearly st at ed in the
appl i cati on.

"b. There was no drainage plan submtted.
c. There was no | andscaping plan submtted.
"d. There were errors found on the site plan.

"e. The Criteria for Evaluating Site Design
Revi ew Pl ans were not adequately addressed *

A BE
The findings continue by listing the five areas for which
the planning conmm ssion concluded the criteria for
eval uation were not addressed, including crinme prevention,
pedestrian and vehicular circulation, surface drainage,
| andscapi ng and | and use.

Upon petitioner's appeal, the city council conducted a
hearing on the record. During that hearing, the city
permtted discussion of the appeal by city officials, but
did not perm t addi ti onal testinony or ar gunent by
petitioner. At the close of the hearing, the city counci

upheld the planning comm ssion's denial. This appeal
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1 followed.

2 FI RST ASSI GNMENT OF ERROR

3 Petitioner contends the city failed to follow the
4 applicable procedur es I n a manner t hat prej udi ced
5 petitioner's substantial rights when it refused to allow
6 petitioner to present testinmony to the council or rebut
7 statenments made by city officials at the appeal hearing.
8 Petitioner argues the city council's conduct violated both
9 ORS 197.763(7) and the city's code.
10 ORS 197.763(7) addresses the situation when a |ocal
11 record is reopened to admt new evidence.2 \While petitioner
12 states he wished to have the record reopened, the record
13 does not reflect that it was reopened. Because the record
14 was not reopened, ORS 197.763(7) does not apply.

15 Wth regard to the alleged violation of the city's
16 code, petitioner cites SHZO 5.020(8) (a), which states:

17 "The Planning Commssion or City Council, in

18 conducti ng [ sic] whi ch wil | result in a

19 determnation as to the permssible use of a
20 specific property, are acting in an
21 adm ni strative, quasi judicial capacity, and all
22 heari ngs are conducted accordingly. I nterested
23 parties are therefore entitled to an opportunity
24 to be heard, to present and rebut evidence to an

20RS 197.763(7) states:

"When a local governing body, planning comm ssion, hearings
body or hearings officer reopens a record to admt new evi dence
or testinony, any person may raise new issues which relate to
the new evidence, testinobny or criteria for decision-nmeking
which apply to the matter at issue."
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impartial court, to have the proceedings recorded
and to have a decision based only on the evidence
which is supported by findings of fact as a part
of that record.”

On the basis of that provision, petitioner argues he was
denied his right to be heard before the city council.

However, while SHzZO 5.020(8)(a) provides parties a
right to be heard before the city council when it conducts
an evidentiary hearing, that section does not nmandate that
the city council conduct evidentiary hearings. Rat her, the
city council has the discretion to conduct appeals from the
pl anning comi ssion on the record. As explained in SHZO
5.020(3)(c):

"The City Council my hold an evidentiary or
review hearing to consider such an appeal from a
decision or ruling of the Planning Conmm ssion, and
may affirm reverse or nodify such decision in
whole or in part."”

The city council acted in accordance with SHZO 5.020(3)(c)
when it chose to conduct a review hearing on petitioner's
appeal .

Petitioner also argues the city council's refusal to
grant himhis "right" to address the city council during the
appeal hearing violated his substantial due process rights
because the city council allowed the planning staff and city
attorney to speak. According to petitioner, by not allow ng
petitioner to address coments nmade by staff during the
appeal hearing, he was not allowed to bring contrary

evidence to their attention, and "in adopting the decision
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of its Planning Conmm ssion, the <city council I gnor ed
rel evant evidence in the record which the planning
conm ssion had also ignored.” Petition for Review 8.

Petitioner does not allege, nor does the record
indicate, that the comments petitioner wshed to rebut
during the appeal hearing constituted new evidence. Rather,
the coments related to the staff and city attorney's
analysis of the facts already in the record.

Petitioner's argunent is essentially one of substanti al
evidence, which is not the subject of this assignnment of
error. If the city based its decision on m sstatenents or
evidence not in the record, petitioner may have an argunent
that the decision is not based on substantial evidence.
However, such purported m sstatenents do not give rise to a
right by petitioner to rebut coments of the city attorney
or planning staff during the city council's appeal hearing

based on evidence already in the record. Linebarger v. City

of the Dalles, 24 O LUBA 91, 93 (1992) (city is free to

seek advice from staff and city attorney in reaching a |and
use decision and is not required to provide parties an
opportunity to rebut the substance of the staff advice).

See Dickas v. City of Beaverton, 92 O App 168, 172-73, 757

P2d 451 (1988).
The first assignnment of error is denied.
SECOND ASSI GNVENT OF ERROR

Petitioner cont ends t he city m sconst rued t he
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applicable law when it continued to process the site design
review application after the city failed to render a
decision within 36 days of the application date, as required
by Ordinance 2252, 8§ 10(2). According to petitioner, the
application should have been deenmed approved on the 36th day
after the application was fil ed.

The city processed the application under SHZO
5.020(12), whi ch i npl enent s and mrrors state | aw
requirenments regarding tinme |imts for applications set
forth in ORS 227.178.

Ordi nance 2252, § 10(2), adopted in 1978, states:

"The [site design review] board shall nmeet wthin
30 days of any subm ssion and shall announce its
decision wthin five days of hearing the
application, wunless the matter is continued for
action at a later neeting. Thirty-six days after
a subm ssion has been filed, if not extended wth
t he consent of the applicant, and if the board has
not reached a decision, the (subm ssion) shall be
treated as if approved.”

SHZO 5. 020(12), adopted in 1991, states:

"a. Final action on land use permts and zone
changes aut hori zed by this or di nance,
including resolutions of appeals, shall be
within 120 days after the application is
deenmed conpl et e.

"b. If an application for a land use permt or
zone change is deened inconplete by the City,
it shall notify the applicant of exactly what
information is mssing within 30 days of
receipt of the application and allow the
applicant to submt the m ssing information.
The application shall be deenmed conpl ete upon
the receipt of the mssing information. | f
the applicant refuses to submt the m ssing
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informati on, the application shall be deened
conplete on the 31st day after receipt by the
City. Approval or denial shall be based upon
t he appl i cation neeting t he appl i cabl e
criteria of this ordinance.

"k X * * *

"e. The 120 day tinme limt also does not apply to
amendnments to the city's Conmprehensive Pl an
or legislative revisions to this ordinance or
any other land use ordinance adopted by the
City."

In the city's Septenber 1, 1995 letter to petitioner,
it recited the requirenments of SHZO 5.020(12) to explain to
petitioner that his application would be deemed conpl ete for
filing purposes when petitioner submtted the m ssing
i nformation. However, in petitioner's subsequent
correspondence with the city, it appears petitioner was
relying on Ordinance 2252, 8 10(2) to expect that the
pl anning conm ssion was required to act within 36 days of
his initial application. W are not cited to a point during
the evidentiary hearing where petitioner raised the
applicability of Ordinance 2252, § 10(2), and the city did
not addr ess its applicability i n its deci si on.
Nonet hel ess, the <city recognizes the applicability of
Ordi nance 2252 generally, petitioner did generally raise the
time line issue in his witten correspondence, and the city
does not contend petitioner waived his right to raise this
i ssue here. Therefore, we address it, and make our own
determ nation of whether the city's decision is correct.

ORS 197.829(2).
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Petitioner argues that there is nothing in SHZO 5.020
or otherwise in the city's code that would indicate
Ordi nance 2252, 8§ 10(2) has been repealed and that further,
by virtue of SHZO 5.020(12)(e), the 120-day rule does not
apply to the site design review ordinance. The «city
responds, essentially, that the site design review ordi nance
is subject to the zoning ordinance, and that to the extent
the site design review ordinance does not define when an
application is conplete, the definition in the zoning
ordi nance applies. The city also argues that, to the extent
8§ 10(2) of Ordinance 2252 violates ORS 227.178, it cannot be
enforced. 3

Enpl oying a standard maxim of statutory construction,
local legislation nust be interpreted in a manner which

gives effect to all provisions. PGE v. Bureau of Labor and

| ndustries, 317 O 606, 859 P2d 1143 (1993). Mor eover,

t hose provisions nust be interpreted in a manner which is

consistent wth state statutes. See e.g. Hi storical

Devel opment Advocates v. City of Portland, 27 Or LUBA 617,

623 (1994).
We agree with petitioner that Ordinance 2252, 8§ 10(2)
applies to the site design review process. However, that

ordi nance does not define "subm ssion"™ or provide a date

3The city also suggests that the site design review timeline has been
implicitly repealed. There is nothing in the city's code to confirmsuch a
r epeal
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upon which a "subm ssion” is deened conplete. Petitioner's
argunent is prem sed on an interpretation that the city nust
act within 36 days of the initial subm ssion, regardless of
the conpleteness of the application or whether it s
submtted in a form upon which the site design review board
can evaluate it. Such an interpretation would violate ORS
227. 178, which requires that applicants be given an
opportunity to anmend an inconplete application before it is
deenmed conpl ete for purposes of review

In an effort to be both consistent with state statute,
and to give effect to the city's own regulations, we read
Ordi nance 2252, § 10(2) to require the city to act within 36
days of when the application or "subm ssion" is deened
conplete, in accordance with ORS 227.178.

The city "deened" the application conplete on Septenber
15, 1995 at petitioner's request, after he infornmed the city
he did not wish to further supplenent the application. The
pl anning comm ssion reached its decision within 36 days
after that date. Thus, we find the city's decision correct.

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends the site design review ordinance
applies only to situations where a building permt is
pendi ng. Accordingly, petitioner argues the city inproperly
construed the law when it forced petitioner to apply for

site design review on land for which no building permt was
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pendi ng and for a use that had been "permtted and |icensed"
for nearly nine nonths. Petitioner relies on Odinance

2252, § 4, which states:

"No building permt shall be issued for a building

subject to this ordinance until a design review
plan is approved by the City. Actual site
construction shall conform to mat approved plan.
Addi tionally, no occupancy permt or final
buil ding inspection permt shall be issued until
t he bui | di ng i nspect or has det er m ned t he
conditions of the design review plan have been
met."

Petitioner also cites Ordi nance 2252, 8§ 6(4), which states:

"The prospective applicant for a building permt
which is subject to the site design review
procedure shall subm t to the recorder the
follow ng: * * *_"

Petitioner argues these citations confirm that Ordinance
2252 applies only to building permts.

The city responds first that no use has ever been
reviewed or approved for petitioner's property. The
i ssuance of a business license, by its terms, does not
permt wuse of the property wthout necessary |and use
approvals; the building permts for a fence and fill also
did not approve a particular use of the property. In
addition, the city responds that petitioner has taken
excerpts of Ordinance 2252 out of context. Read as a whol e,
and in conjunction with the zoning code, the city argues the
site design review is authorized and required before any
particul ar use can be nmade of petitioner's property.

Ordi nance 2252, 8§ 3, entitled "Types of Devel opnent
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I ncl uded, " st ates:
"Thi s ordinance shall apply to all:
"(1) New devel opnent designated for such review by

the city of St. Helens' Zoning O dinance or
Conpr ehensi ve Pl an.

SHZO 2. 140, which addresses the LI zone, states:

"2. Uses Permtted Qutright. In the LI-1 Light
| ndustrial Zone the following buildings and
uses are permtted as herei nafter

specifically provided, subject to the general
provi sions and exceptions set forth in this
ordi nance, and t he Site Desi gn Revi ew
Or di nance.

"k *x * * *

"4. Standards. In the LI-Zone, the follow ng
st andards shall apply:

"k X * * *

"e. Landscaping nay be required by the Site
Design Review Board on any side of a
buil ding that faces a residential zone
and for outdoor storage facilities.

"f. The Site Design Review Board may require
up to a one-hundred (100) yard buffer
area between any facility and any
residential zone."

The site design review ordinance is, in sonme respects,
inartfully drafted. As petitioner points out, sone
provisions of that ordinance appear to apply only to
Situations in which a building permt is requested. It may

be that sonme provisions of the site design ordinance apply
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only to building permt applications. However, the fact
t hat sonme provisions may address situations where a buil ding
permt is subject to site design review does not restrict
t he ordinance to a review of building permts. Rat her, the
express |anguage of the zoning and site design review
ordi nances makes clear that uses in the LI zone are subject
to site design review, regardless of whether a building
permt is requested.

Petitioner's ar gunent t hat he proposes no new
devel opnent that could be subject to site design review is
also without nerit. First, as a factual matter, neither the
building permts for a fence and fill, nor the business
| icense purported to or had the effect of granting approva
for any particul ar use of petitioner's property.
Petitioner's reliance on those docunents is msplaced.
Moreover, although the nature and extent of petitioner's
i ntended use of the property is unclear, it is clear that he
intends to develop it for sonme type of outdoor industrial
st or age. However m nor the devel opnent may be, this use
requires sonme devel opnent. For exampl e, under  SHZO
2.140(4)(e), the use may require devel opnent of | andscapi ng.
As the city's decision points out, the use will also require
sonme sort of developnent for vehicular <circulation and

parking.4 Thus, we agree with the city that petitioner's

4n listing the site design review criteria petitioner failed to
address, the decision notes under "Service and Delivery,"
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use is subject to design review

The second assi gnnent of error is denied.
FOURTH ASSI GNVENT OF ERROR

Petitioner contends the city inproperly construed the
applicable law by inmposing standards for review that were
not set forth in the |land use regul ati ons.

The essence of petitioner's argunment is that the city
contradi cted ordi nances governing (1) petitioner's right to
partici pate I n quasi - j udi ci al heari ngs, (2) t he
applicability of the site design review ordinance, and (3)
the mandate that his application be deemed approved 36 days
after it was submtted. According to petitioner, because

the city violated these ordinances it "nmust have been

relying on unannounced |and use regulations.” Petition for
Revi ew 13.

There is no nmerit to petitioner's argunent. Even if
the <city had msapplied or incorrectly construed or

interpreted an applicable ordinance, that would not equate
to or in any way indicate that the <city relied on
"unannounced regul ations" in reaching its decision.

Alternatively, petitioner contends the city's standards

"This was not addressed by applicant in the application.
Applicant states in his staff rebuttal letter that there are no
buildings for service and delivery. It is just a fenced
storage vyard. The applicant did not address the fact that
items to be stored or renoved from the proposed storage yard

will be delivered or picked up sonehow. This [criterion] is
intended to address how this will be acconplished."” Record
124.
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are "void for vagueness" because "[t]he standards by which
petitioner was judged are not clear enough for an applicant
to know what he nust show in the application process.”
Petition for Review 14, W find no nmerit to petitioner's
argunent . More significantly, however, petitioner did not
raise this argunent below, and may not raise it for the

first tine here. Craven v. Jackson County, 29 Or LUBA 125,

132, aff'd 135 Or App 250, rev den 321 Or 512 (1995).
FI FTH ASSI GNMENT OF ERROR

Petitioner contends the «city's decision is not
supported by substantial evidence because the findings and
conclusions ignore evidence submtted by petitioner.

The <city denied petitioner's application because
petitioner did not submt required drainage and | andscape
pl ans, and refused to explain the proposed use. The city
urged petitioner to allow a continuance of the planning
comm ssion hearing specifically so that petitioner could
submt those materials. Petitioner declined to take
advant age of that opportunity. Petitioner now asserts that
the evidence he submtted conpels approval of t he
application, in part because at the hearing "drainage plans
and existing grading and fill efforts were discussed,
pictures and site plans submtted by petitioner. * * *
Landscaping was addressed.” Petition for Review 15.
Regardl ess of whether petitioner discussed drainage and

| andscaping, he did not submt the required drainage and
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| andscapi ng plans. Nor did petitioner respond to the city's
repeated requests that he explain his intended use of the
property beyond a summary statenent that he intended to do
what ever the code allowed. Because petitioner did not
submt the required information, the city could not evaluate
the application, let alone find that each criterion was
sati sfi ed.

Because the <challenged decision denies petitioner's
site design review approval, the city need only point to
findings, supported by substantial evidence, denonstrating
t hat one or nore approval standards are not net. Garre v.

Cl ackamas County, 18 O LUBA 877, aff'd 102 O App 123

(1990); Baughman v. Marion County, 17 O LUBA 632, 638

(1989). Further, in order to overturn on evidentiary
grounds the city's determ nation that an applicabl e approval
criterionis not nmet, it is not sufficient for petitioner to
show there is substantial evidence in the record to support
his position. Rat her, the "evidence nust be such that a
reasonable trier of fact could only say petitioner['s]

evidence should be believed."” Thomas v. City of Rockaway

Beach, 24 Or LUBA 532, 534 (1993); Schmaltz v. City of Hood

River, 22 O LUBA 115, 119 (1991); MCoy v. Marion County,

16 Or LUBA 284, 286 (1987). Petitioner nust denonstrate he
sustained his burden of proof of conpliance wth all

applicable criteria, as a matter of law. Jurgenson v. Union

County Court, 42 Or App 505, 600 P2d 1241 (1979).
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1 Petitioner has not established that the evidence in the
2 record so undermnes the city's findings so as to conpel a
3 conclusion that, as a matter of |law, each of the applicable
4 criteria have been satisfied. Moreover, wuntil petitioner
5 submts the necessary information for the city to evaluate
6 his application, no determnation can be made whether the
7 applicable criteria are satisfied.

8 The fifth assignment of error is denied.

9 SI XTH ASSI GNMENT OF ERROR

10 Petitioner contends the city violated SHZO 5.020(15)
11 because the planning commssion did not reply to
12 petitioner's request that it interpret specific terms and
13 neaning of specific code provisions.>
14 SHZO 5. 020( 15) states:
15 "It shall be the duty of the Planning Conm ssion
16 to rule on the nmeaning, spirit and intent of the
17 provisions of this ordinance as is necessary for
18 its adm nistration. In interpreting and applying
19 the regulations, they shall be held to be the
20 m nimum requirenments for the pronotion of the
21 public health, safety, convenience and general
22 wel fare. ™

5The three questions posed by petitioner, which he requested the
pl anni ng conmmi ssion answer during the public hearing, were:

"WAs ny site-design review application approved by ordi nance before the
public hearing begins?" Record 90.

"Should the city require a site design review hearing for ny use after
issuing a fill permt, fence permt, and a business |license?" Record 93.

"Should the city create and provide applications for occupancy permts?"
Record 94.
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This provision does not nmandate that the planning
conm ssion nmake an interpretation at the request of
petitioner. The planning comm ssion's failure to respond
specifically to petitioner's questions provides no basis for
relief.

The sixth assignnment of error is denied.

SEVENTH ASSI GNMENT OF ERROR

Petitioner contends the city's decision violates his
federal constitutional rights to due process and federal and
state equal protection guarantees. Petitioner states he
"did not have fair notice of what conduct was expected of
him or the risk of penalty he faced if he conplied wth
Respondent's demand for a site design review application.”
Petition for Review 17.

Petitioner did not raise this argunment below, and may

not raise it for the first tim here. Craven v. Jackson

County, 29 Or LUBA at 132. Even if it had been raised
petitioner has not established any basis for relief.
Thi s assignment of error is denied.

The city's decision is affirned.

Page 20



