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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
FRI ENDS OF EUGENE
Petitioner,
VS.
LUBA No. 95-234

CI TY OF EUGENE,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HYUNDAI ELECTRONI CS AMERI CA
| nt ervenor - Respondent . )

Appeal from City of Eugene.

David A. Bahr, Eugene, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Bahr & Stotter Law O fices.

A enn Klein, Eugene, and Steven L. Pfeiffer and Frank
M Flynn, Portland, filed the response brief on behalf of

respondent and intervenor-respondent. Wth them on the
brief were Harrang Long Gary Rudnick, and Stoel Rives.
G enn Klein argued on behalf of respondent. M chae

Robi nson and Frank M Flynn argued on behalf of intervenor-
respondent.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the deci sion.

AFFI RVED 10/ 31/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the city planning
director in the form of a land use conpatibility statenent
(LUCS) provided to the Lane Regional Air Pollution Authority
( LRAPA) .
MOTI ON TO | NTERVENE

Hyundai El ectronics America (intervenor), the applicant
for the LUCS, mves to intervene on the side of the
respondent. There is no opposition to the motion, and it is
al | owed.
FACTS

I ntervenor's proposed manufacturing site is zoned
Speci al | ndustri al District (1-1). Upon intervenor's
application, the city planning director provided a LUCS to
LRAPA. The LUCS is a summry form that describes the
pr oposed busi ness as "[s] em -conduct or manuf act uri ng
(el ectronic devices)." Record 5. It states the proposed
busi ness or facility is an allowed outright use. To explain
the basis for the decision, the planning director attached a
ni ne- page nenorandum prepared by the city attorney. Recor d
7-15.
ASSI GNVENTS OF ERROR

In three overlapping assignnents of error, petitioner

chall enges the city's findings in support of the LUCS, nmade
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pursuant to OAR 660-31-026(2)(b)(B) and 660-31-035(2).1 W
have interpreted OAR 660-31-026(2)(b)(B) to require the
| ocal governnment to identify the applicable conprehensive
pl an provisions and | and use regul ations and explain briefly

why they are satisfied. Knee Deep Cattle Conpany v. Lane

County, 28 Or LUBA 288, 300-02, aff'd 133 O App 120 (1994).
Al t hough the first assignnment of error contends the
city failed "to make affirmative witten findings in support

of the LUCS as required by |aw, Petition for Review 9,

petitioner does not argue in support of that contention.

10AR 660-31-026(2) (b)(B) provides:

"The applicant for a [Class B] permt nust receive a |and use
approval from the affected |ocal governnent. The affected
| ocal governnent nust include a deternination of conpliance
with the Statewide Planning Goals or conpatibility with the
Acknow edged Conprehensive Plan which nust be supported by
written findings as required in ORS 215.416([9]) or 227.173(2).
Findings for an activity or use addressed by the acknow edged
conprehensive plan in accordance with OAR 660-31-020, may
sinmply reference the specific plan policies, criteria, or
standards which were relied upon in rendering the decision and
state why the decision is justified based on the plan policies,
criteria or standards."

OAR 660-31-035(2) provides:

"Class B Pernmts: State agencies may rely on the affected
| ocal governnent's determnation of consistency wth the
St at ewi de Pl anni ng CGoal s and conmpatibility with t he
Acknow edged Conprehensive Plan when the | ocal government nakes
written findings denmpnstrating conpliance with the goals or
conpatibility with the acknow edged plan in accordance with OAR
660-31-026(2) (b)(B)."

As used in OAR Chapter 660, Division 31, "acknow edged conprehensive
pl an" neans a conprehensive plan and inplenenting ordi nances that the Land
Conservation and Devel opnment Commi ssion has found to be in conpliance with
the Statew de Planning Goals pursuant to ORS 197.251. OAR 660-31-010(1).
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| nstead, under all three assignnents, petitioner chall enges
t he city's application of t he rel evant st andar ds.
Petitioner focuses its argunment on the application of Eugene
Code (EC) 9.442 to 9.445.2

A. EC 9. 442

We concluded in a related appeal, Friends of Eugene v.

City of Eugene, O LUBA _ (LUBA No. 95-255, Order on

Motion for Stay, Decenmber 26, 1995) (Friends I) slip op 4,
that EC 9.442, a purpose statenent,

"was adopted to guide the city in determning

whi ch uses should be allowed outright in the I-1
district. EC 9.442 does not contain mandatory
appr oval st andar ds appl i cabl e to i ndi vi dual

devel opment applications for +the outright uses
listed in EC 9.443."

Because EC 9.442 does not contain mandatory approval
st andards, we do not address petitioner's argunents that the
chal | enged deci si on does not conply with EC 9. 442.

B. EC 9. 445

We al so concluded in Friends | that intervenor does not
propose to develop the subject property as an industrial
park, and that the "industrial park site review approval
procedure” described in EC 9.445(c) therefore does not

apply.® 1d. at 2-3. Petitioner cites to nothing in the

2Petitioner does not contend that any conprehensive plan policies that
shoul d have been applied were not applied.

3EC 9. 444, which lists buildings and uses in industrial parks, also does
not apply.
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record that persuades us otherw se.4

We adhere to our conclusion in Friends I t hat

EC 9.445(c) does not apply. We agree with intervenor that

t he chall enged decision correctly states the proposed use,

sem -conductor manufacturing, iIs a use permtted outright
under EC 9.443(d) (3). EC 9.443(d)(3) lists "permtted
buil dings and uses,” including the mnufacturing and

assenbly of "electronic conponents and accessories."

Finally, we reject petitioner's contention the city's
findings do not adequately address the bal ance of EC 9. 445.
The balance of EC 9.445 contains devel opnent standards,
including |andscaping restrictions and an underground
utilities requirenent, which do not affect |and wuse
conpatibility.

The city's decision is affirnmed.

4petitioner attaches as appendices to its brief "sone materials * * *
which, while not susceptible to judicial notice, are offered for the
purpose of providing a context to encourage clarity of the historical
record.” Petition for Review 11 n6. Qur review is limted by
ORS 197.830(13) to the record of the proceeding bel ow, except in instances
where an evidentiary hearing is authorized by ORS 197.830(13)(b). We may
al so take official notice of conprehensive plans, |and use regul ations and
ot her | ocal enactnents which establish standards or criteria applicable to
| and use deci sions on appeal. Sunburst Il Homeowners v. City of West Linn,
18 Or LUBA 695, 698, aff'd 101 O App 458, rev den 310 O 243 (1990).
Finally, we may take official notice of judicially cognizable |law and state
regul ations. Blatt v. City of Portland, 21 O LUBA 337, 340-43, aff'd 109
O App 259 (1991), rev den 314 O 727, 843 P2d 454 (1992).

We cannot take official notice of Appendices F to N, O and P to the
Petition for Review, which include maps, |etters, nenoranda and agreenents
that pertain to earlier devel opment applications on or near the subject
property. We consider neither these naterials nor petitioner's argunents
based upon them
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