Office of Administrative Hearings

Employment Hearings Division

Postponement Guidelines


There are three reasons for establishing guidelines for the granting or denying of postponement requests.  First, schedulers must be consistent in their decisions, based on common standards, to ensure fairness to all parties.  Second, postponements must be kept to a minimum in order to meet federal timelines, necessary for continuing federal reimbursements to the State of Oregon.  And, third, fewer cases postponed will result in quicker decisions and greater certainty for claimants and businesses, as well as greater efficiency and productivity both for operational staff and for ALJs.


Oregon Administrative Rule 471-040-0021 permits the OAH to grant a postponement only if two conditions are met:  The request must be made “promptly” after the requester becomes aware of the need for a postponement” and the requester must show “good cause.”  “Good cause” exists when the circumstances causing the request are “beyond the reasonable control” of the requester and failure to grant the postponement would result in “undue hardship.” 


The purpose of these guidelines is to provide some general guidance to schedulers as to what is “undue hardship” or “beyond the reasonable control” of parties.  They should not be applied inflexibly, but rather in a manner to meet the legal standards set out by OAR 471-040-0021 and to achieve consistency between schedulers.  Schedulers should refer a postponement denial to the Motion Judge if the party requests a second opinion.

Timeliness
· The scheduler should first determine whether the request has been made “promptly.”  If not, the request must be denied.
Number of postponements
· How many postponements have already been granted?  The more postponements that have been granted, the greater the reluctance there should be to grant another. 

Witness unavailability
· Is the unavailable witness necessary to a full and fair inquiry?  Can the witness’s testimony be submitted by written statement?  If there is any doubt about either of these, the request should generally be denied.  The administrative law judge at hearing will generally be in the best position to determine the necessity of the witness’s presence.  

3.  Employer representative or attorney
· Is the employer representative or attorney necessary to a full and fair inquiry?  Again, if there is any doubt, the request should be denied.  ALJs are especially trained to preside over hearings in which the parties are unrepresented.  Therefore, lack of representation does not, by itself and without more, present “undue hardship.”  If the administrative law judge determines that a full and fair inquiry cannot be accomplished without one or more parties being represented, the judge can continue the hearing.

4.  Other reasons
· Illness:  Is the party too ill to participate in the hearing? 

· Medical treatment for claimant

· Is the medical appointment for surgery or emergency treatment?

· Is the appointment for elective treatment?  If so, can it be postponed without threatening the health of the party?

· Medical appointment for the party’s immediate family (spouse or child) 

· Is the appointment for a serious condition?

· Court or hearing conflict:  Can the court or hearing date be postponed?

· Work schedule:  Will participation in the hearing jeopardize claimant’s employment?

· Subpoena witnesses:  Can the testimony be submitted by written statement?  If at hearing, it becomes clear that the personal testimony of the unavailable witness is necessary in order to conduct a full and fair inquiry, the ALJ can continue the hearing.  

· Jail:  Is a telephone available? 

· Vacation:  Has the vacation already been scheduled, and there is no telephone available, and will cancellation result in monetary loss?

· Interpreter:  Postponements shall be granted if an interpreter (language or sign) is required but unavailable.

· Documents:  Is the document indispensable to a full and fair inquiry?  Unless it is clear that it is, the judge is generally in a better position to determine the necessity of having the evidence. 

· Funerals:  Postponements should generally be granted because they are beyond the reasonable control of the party.

· Errands and miscellaneous:  Is the activity necessary and no one else can perform it? 
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