- BRIAN McCOY, N.D.. - )

BEFORE THE NATUROPATHIC BOARD OF EXAMINERS

OF THE STATE OF OREGON
In the Matter of ) S _ » ,
- ) AGREEMENT AND ORDER

WHEREAS the respondent Brian McCoy) N.D. has recelved and

read the notlce of proposed suspen51on of llcense on’ flle 1n this

proceedlng and has filed an answer and request for hearlng'

herein. A copy of sald notlce is attached ‘and by thlS reference

" made a part hereof.

WHEREAS the respondent has retalned Rlchard c. Noble, attor—

ney at_law, in connectlon_w1th this proceedlng and has consulted

with said attorney concerning this'agreement and order which

ifeSpondent’has¢read and whiCh he understands.

_WHEREAS the respondent is‘aware.ofihis right to a formal
hearing‘in the matter'including‘right to judicial review and
hereby freely and voluntarilylwaives‘his rights to such hearing
and review. -

WEEREAS the respondent admits'the'factsyas stated in said'
notlce of proposed suspens1on of llcense, admits that he also
prev1ously admlnlstered substances for a therapeutlc purpose to
Kathy Satterlee by the penetratlon of the _skin or mucous membrane

of such person and that cause ex1sts pursuant to ORS chapter 685

for dlsc1p11nary actlonbby'the_Board,

s

s
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WHEREAS in lleu of the proposal for suspen31on of license.
stated in the notlce, the respondent is agreeable to the Board's

entry of Qrder‘as follows:

1.. AThe,respohdehtFS‘license to practice as a naturopath in

the State of Ofegon is suspended fer'a peried of two months com-
menCing September 16, 1985 and‘endihg November 15,_1985.

2. The respondent shall thereafter be;licensed as a

naturopath in the State of Oregon in a probationary status until

;NévemberEQS}EEQQS} ‘uporn the following terms and conditions:

(a) Respohdent_shall not administer any substance'by‘
thegpegetratignﬁgf.the}Skin or mucous membrane of the human
body‘fqr a therapeutic:bufpese, ihcludihg but not limited
to, administration of~IgV,vtherapy,:I»V;:chelatiOn therapy
or “injections for appetite control unless and until such

‘time~as the board or the.State of Oregon by legislation‘or
adjhdication determines that_any or all such procedures are
within the scope of a license to practice naturopathy in the
State of_Oregon_ahd ubdh euch finding, the board has -
modified or rescinded this cohdition consistant with'suehE
determination.

(h)_ The:reSpondent shall,coeperate.ﬁully with the
board in‘any‘ihQui:y eeeking'to determine respondent'e
complianée with the terms and,conditiens of the prohation;l

3. In the eVent~thaththefrespondeht engages in practice

'~during the period of suspensioh stated above or violates the

terms and condltlons of sa1d probatlon, the board may, after

2 - AGREEMENT AND ORDER



dnotlce~and opportun1ty to be heard pursuant to ORS chapter 183,
.suspend or revoke ag the Board may determine approprlate, the
respondent's llcense to practlce naturopathy in the State of
Oregon. |

4.>. Nothing herein shall be,construed SO as‘tc prevent the
hiring of a thlrd—party phy51c1an to prov1de for part time on-
51te emergency. and counsellng care, 1ndependent of the respondent
and within the scope of such third-party physician's llcense, for
patientg of the Thompson Clinic so thé patients will not begaban—
doned. | | |

5. Nothing herein precludes other»disciplinary action by
- the board under authoriﬁy 6f chapter.685 aftervnotice and oppor=
tunity for héaring arising from conduct of the respondent not

addressed by this order.

DATED this [(zﬁ day of Seo{w.[er 1985._'

= N

Si;-;nature‘ on file
)rlan McCoy, N DL //:;; f;é>£J£>.

Slgnature on file

C. Richard Noble T T
Attorney at Law

IT IS SO ORDERED this }L[ day of. Wﬂﬂ[ 1985.

é Signatuie on file

Board Prg\jfent //
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CERTIFIED MAIL
RETURN RECEIPT REOUESTED

BEFORE THE NATUROPATHIC BOARD OF EXAMINFRS
OF THE STATE OF OREGON
In the Matter of ) - .
L 1) NOTICE OF PROPOSED

BRIAN McCOY, N.D. : ) . SUSPENSION OF LICENSE
To: Brian McCoy, N.D.

'~ The Naturopathic Board of Examiners proposes, based upon the

following facts and-authority to éuSpend your license to practice

naturopathy for a period of three months, effective

‘July. 1., 1985.
FACTS

During the months of January,'Fébruary and ‘March, 1984 you

‘administered substances for a therapeutic purpose to the person

of Theodore B, Elliott by the penetration of the skin of such
persén. You had béen-previously adviéed by the board that such.
procedure is not within the scope of your license under the law,
GROUNDS FOR DISCIPLINE
The féregoing'is‘contrary to'tﬁe provisions of ORS 685.030(4)

and outside the scope of your license to pfactice naturopathy.

'You do not otherwise hold a license to provide such treatment.

The above conduct being in violation of law relating to per-

‘missible limits of licensed practice makes you unfit to per-

form the duties of a naturopathic physician and is grounds for
éuspension of your license under ORS 685.110(6).
/77
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' RICHT “TO HEARING ‘- RIGHT TO COUi\ISEL

You h%Ve the right to a hearing before the'board.and a'right
to be represented by counsel at such Heéring aé provided for by
the Administratiﬁe Procedures Act, ORS ch 183. .If you desire a
vhearing, you must notify the undersigned in writing of’such.
request within 20 days of this notice. 1If a hearing'is
requested, a written "Answer" to this notice mUSt also be
received.with your request fot hearing. = A written "Answer" shall
include an admission or denial of each factual matter alléged
>hereiﬁ énd‘shall affirmatively allege a Short,‘plain_statement of
each relevant affirmative defense you may have.

Excépt for good cause, factual matters alléged in the notice
and not denied in the answer shall be presumed admitted; failure
to raise a particular defense in the answer will be considered a
.waiver of such defense; new matters alleged in the answer
(affirmative defenses) shall‘be présumed to be denied.by the
agency and evidence shéll not be taken on én.issue not raiséd in
the nétige and the answer. |
| If a reqguest for hearing and anSwer_are submitted, you will
be notified of fhe.date, time and place of hearing.
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'

_ OTHER PﬁOCEDURAL MATTERS REGARDING HEARINGS
You have the right to also be adviéed of other procedural
matters regarding board héarings which are set forth in E#hibit A
attached to this order. |

DATED this _29thday of April — 19gs,

FOR THE NATUROPATHIC
BOARD OF EXAMINERS

a
£

( Signature on file |

By e g

‘Bruce Canvasser
Secretary
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NOTICE GIVEN UNDER ORS 183.413

Puréuant to ORS 183.413 yoﬁ, as a party, are hereby givenb
notice of the followihg matﬁers relating to the hearing which you
requested:

You have the r_ight,vt'o be represented by an attorney.

The matter set for hearing by thé accémpanying notice is
defined by ORS 183.310 as a ﬁcqntested cése." Tﬁerefore, the
hearing will be conducted in accordance with‘thé provisions of
ORS ch 183 and the Attorney General's ModelﬁRules of Procedure.

'The,geheral procedure and conduct of the hearing will be
similar to a court proceeding, but not aé formal. The purpose of
the hearing is'to‘obtain'fécts from which a proper déterminatién
can be made.

A witness must testify under oath of affirmation to tell the
truth, A party may subpena witnesses, The agency will issue‘
subpenas to a party upon request upon a showing of general rele-
vance and reésonable scope of the evidehce'sought. If'avparty
is represented by an attorney, that attérney may issue subpeﬁas
for the party. ?ayment of witness and mileage fees to the person
éubpenaéd is the party's responsibility. - L

A presiding officer will conduct and control the hearing.
Unlessvunusual{circumstances are presented, the order of presen-
tation of evidence will be as follows: |

(a) Statement and eVidénce of the.agency in‘supportAof its
action. | |
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(b) Statement and evidence by the parfy disputing thé agenéy
action. | |

'(ci Rebuttal testimony.

The burden of presenting evidence to support a fact or
position rests on the-préponent of the fact or position. You
must approach:the hearing prepared to present the testimony Qf‘
witnesses and other evidence that will sﬁpport your position.’
You have the right to‘preseﬁt evidence through witnesses, or your
own testimony, about the matter in diépute. - Any wifness
tesﬁifying is subject to cross-examination by 6ther parﬁies,vthe
_hearing officer or members of the board or commission which may

be hearing the matter.

There are fqur‘kinds of evidence which are admissible:

(1) Knowledge of the agency. The agency may take "official

nﬁtice" of cohcldsions developed as a result of its intehsive_
exéerienée in its specialized field»éf'activiﬁy. Thié includes
notice of technical or scigntific facts. You will be informed
at‘the hearing should the aéency‘take "official notice™ of any
fact and will be given the opportunity to contest any facts éo
. noticed.’ |

(2) Testimony of witnesses. This includes your own testi-

‘mony .
(3) Writings. This iﬁcludés letters, maps, diagrams and

other written material offered as evidence.

(4) Experiments, demonstrations and similar means used to

prove a fact.
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: gObjeCtions to the admissibility of evidence may be made

geheraliy on one of the following grounds:

(1) Irrelevant. The evidence has no tendency to prove or
disprove any issue involved in the proceeding.

(2) Immaterial. The evidence is offered to prove a proposi-

tion which is not a matter in issue.

_(3) Unduly repetitious. The evidence is merely repetitive

of what has already been offered and admitted.
ORS 183.450(1) provides in part that:
'“[E]&idence'of a type commonly relied upon by reasonably

prudent persons in the conduct of their serious affairs
shall be admissible * * * * "™ (Emphasis added.) -

' This. provision in the statute will govern gquestions on the

~admissibility of evidence,'_Hearéay evidence is not automatically

excludéd; Objectibn to hearsay evidence generally relates to the
weight to be given to thelévidenée. In reachihg a deciéion,-thé
agency will only consider evidence which has been admitted,

If at any time dUring the course of the proceedings you
détérmine that representapion by an attorney is necessary, a
request for reéess may, in the agency's discretion, be granted to
allow you to secure an é;torney.
| A record will bé made of the entire proceeding. _This will be
done by use of a tape recorder.ér court reporter. Except whén~a
petition for judicial review is filed with the Court of Appeals,
the,récOrd will not beltranscribed. A copy of any tape recording
Will be made available to you upon paymentAof £he costs of méking
a copy of the. tape. TranScriging the record made by é court
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reporter will be at your expense should you-desire é transcript.
However, a transcrlpt will be. prov1ded without charge to a party
filing an approprlate affldav1t of lndlgency.

The agency may be represented by an assistant attorney.general
at the hearing. PartieS»are ordinarily and'cnstomarily repre-
sented by an attorney in contested cases such as this.

The pre51d1ng officer will rule on all matters at the
hearing. /

A majority.of the board or a hearing officer appointedvby the
" board will hear the'case.‘ If a hearing officer hears the case a
proposed determination will be made to the board and if the board
‘has not heard the case or considered the record you-will‘have
vopportunity'to present exceptions or érguments to the proposed
-decision~to the board. The.boerd will render the final deter-
mination, and there will ordinarily be no opportunity'after the
.board issues its order for you to appeer before it to object to
the order or present additional arguments. |

There wiil be no continuance or reopening of the hearing to
offer additional evidence unless. you can show that the additional
evidence was not known to you et the time of the hearing or tnat
reasoneble diligence would not have discovered the evidence prior
to the hearing.

You may appeal the final order if it is adverse to you. It
is not necessary to file a petition for rehearing or recon—’
'sideration with the agency before filing a petition ﬁor judicial
review. A petition for judicial review must be filedbwith the
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'Court of Appeals in Salem within 60 days following the date the
order is served upon you. . |

The record made of the'hearing will'be used by the Court of o
Appeals in considering any appeal of the agency's decision. The
record w1ll include all testimony, rullngs on objectlons,‘ev1dence
_and eXhlbltS presented at the hearing, and will be reviewed by

the court to determine if the agency's order should be upheld.
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