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The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Health Care Regulation & Quality Improvement 800 NE Oregon St. Suite Filed By:

Section 465 Public Health
971-673-0540 Portland,OR 97232 Division
publichealth.rules@odhsoha.oregon.gov Rules Coordinator
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 04/16/2024
TIME: 10:00 AM
OFFICER: Staff

REMOTE HEARING DETAILS

MEETING URL: Click here to join the meeting

PHONE NUMBER: 971-277-2343

CONFERENCE ID: 725941843

SPECIAL INSTRUCTIONS:

This hearing is being held remotely via Microsoft Teams. To provide oral testimony during this hearing, please contact

publichealth.rules@odhsoha.oregon.gov to register and receive the link for the Microsoft Teams video conference via
calendar appointment, or you may access the hearing using the meeting URL above. Alternatively, you may dial 971-
277-2343, Phone Conference ID 725 941 843# for audio only.

The hearing will close no later than 12:00 PM but may close as early as 10:30 AM if everyone who has signed up to
testify has provided their testimony.

Accessibility Statement: For individuals with disabilities or individuals who speak a language other than English, OHA
can provide free help. Some examples are: sign language and spoken language interpreters, real-time captioning, braille,
large print, audio, and written materials in other languages. If you need help with these services, please contact the
Public Health Division at 971-673-1222, 711 TTY or publichealth.rules@odhsoha.oregon.gov at least 48 hours before
the meeting. All relay calls are accepted. To best ensure our ability to provide a modification please contact us if you are
considering attending the meeting and require a modification. The earlier you make a request the more likely we can
meet the need.
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NEED FOR THE RULE(S)

House Bill 2697 (2023) (ORS 441.760-441.795), requires the Oregon Health Authority (OHA) to adopt administrative
rules for processing complaints from hospital staff members related to hospital staffing under ORS 441.790 and ORS
441.791. OHA issued temporary rules addressing complaint processing to comply with the January 1, 2024 operative
date (Temporary Administrative Order PH 59-2023) and is now proposing permanent rules to comply with statutory
requirements and provide additional clarification where permitted under the law. In addition to adopting rules, certain
existing rules are no longer necessary or supported by the law given legislative changes. OHA is proposing adopting new
rules and amending some current rules to align with statutory changes made by HB 2697 and proposing to repeal others
which are no longer supported by law.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

House Bill 2697: https://olis.oregonlegislature.gov/liz/2023R1/Downloads/MeasureDocument/HB2697
Oregon Revised Statues Ch. 441, Health Care Facilities: https://www.oregonlegislature.gov/bills_laws/ors/ors441.html

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIALEQUITY IN THIS STATE

The proposed rules likely will have minimal effect on racial equity in the state. However, the rules lay out a straight-
forward complaint process for all hospital staff, not just medical provider staff, so concerns about compliance with the
staffing levels adopted in staffing plans or the failure to adopt a staffing plan, can easily be brought to OHA's attention.

FISCAL AND ECONOMIC IMPACT:

There are currently 65 licensed hospitals in Oregon and 3 licensed special inpatient care facilities (SICF) in Oregon to
which these rules apply. There may be minimal costs associated with reporting “allowed deviations” under the rule but
OHA does not anticipate other additional fiscal impact to hospitals.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) Currently, there are no known additional costs to OHA which is already responsible for conducting complaint
investigations. OHA may receive an uptick in complaints as parts of the law going into effect in the coming months. This
could require additional staff time and resources from the agency. The law applies to the Oregon State Hospital (OSH),
however, the proposed rules do not require additional costs for compliance for OSH that exceed what is otherwise
required by statute. There is no known cost to the public or to local government.

(2)(a) There are no general acute care hospitals, specialty hospitals, or low occupancy acute care hospitals that can be
considered a small business in Oregon. The three special inpatient care facilities (SICF) could theoretically operate with

fewer than 50 employees depending on patient census and other organizational operations needs.

(b) For the three SICFs, there is no anticipated increase to projected reporting, recordkeeping or other administrative
activities relevant to these rules.

(c) For the three SICFs, there is no anticipated increase to projected equipment, supplies, labor or increased
administration relevant to these rules.
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DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

The Oregon Hospice and Palliative Care Association was invited to participate in the Rule Advisory Committee.
Samaritan Health Services which operates the SICF - Samaritan Evergreen Hospice was also invited and participated on
RAC.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

RULES PROPOSED:

333-501-0035, 333-501-0040, 333-501-0045, 333-503-0002, 333-503-0005, 333-503-0010, 333-503-0020, 333-
503-0040, 333-503-0050, 333-503-0060, 333-510-0002, 333-510-0045, 333-510-0105, 333-510-0110, 333-510-
0115, 333-510-0120, 333-510-0125, 333-510-0130, 333-510-0135, 333-510-0140

REPEAL: 333-501-0035

RULE SUMMARY: OAR 333-501-0035, Nurse Staffing Audit Procedure: OHA is repealing this rule due to legislative
changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-501-0040

RULE SUMMARY: OAR 333-501-0040, Nurse Staffing Complaint Investigation Procedures: OHA is repealing this rule
due to legislative changes; the rule is no longer necessary or supported by law. OHA is adopting a Processing
Complaints rule under division 503 that is in accordance with HB 2697.

CHANGES TO RULE:
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REPEAL: 333-501-0045

RULE SUMMARY: OAR 333-501-0045, Civil Penalties for Violations of Nurse Staffing Laws: OHA is repealing this rule
due to legislative changes; the rule is no longer necessary or supported by law. OHA is adopting a Hospital Staffing
Enforcement rule under division 503 that is in accordance with HB 2697.

CHANGES TO RULE:
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ADOPT: 333-503-0002

RULE SUMMARY: OAR 333-503-0002, Applicability: Specifying that the rules apply to hospital staffing pursuant to
ORS 441.760-441.795.

CHANGES TO RULE:

333-503-0002

Applicability

These rules apply to hospital staffing pursuant to ORS 441.760 to 441.795.
Statutory/Other Authority: ORS 413.042, ORS 441.760 - 441.795
Statutes/Other Implemented: ORS 441.760 - 441.795
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ADOPT: 333-503-0005

RULE SUMMARY: OAR 333-503-0005, Definitions: OHA is adopting definitions to implement the hospital staffing
statutesin ORS 441.760 - 441.795. OHA is adopting definitions for: "Adopt a plan,” "Allowed deviation,” "Create a
plan," "Experiencing complications," Processing of complaints," "Staffing plan,” "These rules," "Trauma patient," and
"Valid complaint." OHA had issued this temporary rule and is removing the definitions for "Hospital" and "Nurse
staffing"” from that rule as these are defined in statute or are otherwise defined in the rules and do not need separate
definitions in this rule.

CHANGES TO RULE:

333-503-0005

Definitions

(1) The definitions in ORS 441.760 apply to these rules.q

(2) For the purposes of these rules and for the processing of complaints, the Oregon Health Authority (Authority)
shall apply the definitions below:q

(a) "Adopt a plan" means:

(A) For purposes of adopting a nurse staffing plan, that:q

(i) A hospital nurse staffing committee decided through a vote to approve a nurse staffing plan with a quorum of
members present as described in ORS 441.762(3). and by a majority vote of the hospital nurse staffing committee
with an equal number of direct care staff and managers voting; orq[

(ii) An arbitrator issued a decision on a nurse staffing plan or the disputed parts of a plan under ORS
441.766(3)(e).1

(B) For purposes of adopting a professional and technical staffing plan, that:q

(i) A hospital professional and technical staffing committee decided through a vote to approve a professional and
technical staffing plan with a guorum of members present as described in ORS 441.775(3). and by a majority vote
of the committee with an equal number of staff and managers voting; orq

(ii) The chief executive officer or the chief executive officer's designee issued a written decision deciding the
disputed professional and technical staffing plan or parts of the plan, as applicable, under ORS 441.775(6)(b).11
(C) For purposes of adopting a hospital service staffing plan, that:

(i) A hospital service staffing committee decided to approve a service staffing plan with a quorum of members
present as described in ORS 441.776(3). and by a majority vote of the committee with an equal number of staff
and managers voting; orql

(ii) The chief executive officer or the chief executive officer's designee issued a written decision deciding the
disputed service staffing plan or parts of the plan, as applicable, under ORS 441.776(6)(b).91

(b) "Allowed deviation" means a deviation from a staffing plan that is permitted under ORS 441.765(6),
441.775(12), or 441.776(12) and the unit manager provided written notice of that deviation to the applicable
committee within 10 days of the deviation.q

(c) "Create a plan" for purposes of ORS 441.792 has the same meaning as "adopt a plan" in this rule.q

(d) "Experiencing complications" for purposes of determining the nurse-to-patient ratio as described in ORS
441.765(2)(c): 11

(A) Includes the physical or mental conditions, diagnoses, or circumstances identified by the adopted nurse
staffing plan to mean "experiencing complications"; or 1

(B) If not defined in or referenced by a nurse staffing plan as described in paragraph (2)(d)(A) of this rule, means a
patient that has one or more diagnosed physical or mental conditions recorded in the patient's medical record and
the medical record indicates the condition may negatively affect the health of the pregnant or postpartum person,
their baby, or both.

(e) "Processing of complaints" for purposes of ORS 441.795(1) means the Authority's processes and procedures
for receiving, screening, and investigating complaints, including but not limited to evaluating investigation results,
determining whether a violation of ORS 441.792(2) or (3) has occurred, and issuing reports, warnings or civil
penalties. 1]

(f) "Staffing plan" refers generically to nurse staffing plans, service staffing plans, and professional and technical
staffing plans.

(g) "These rules" means OAR 333-503-0002 to 333-503-0060.90

(h) "Trauma patient" for purposes of determining the nurse-to-patient ratio as described in ORS 441.765(2)(a): 11
(A) Has the meaning provided in the adopted nurse staffing plan; orq

(B) If not defined by an adopted nurse staffing plan, means a patient that:

(i) Is transferred or meets the criteria for transfer, to a trauma center based on the guidelines in OAR 333-200-
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0080, Exhibit 2; orl

(ii) Meets the criteria for activating a full trauma team response pursuant to OAR 333-200-0080, Exhibit 3. T
(i) "Valid complaint" has the meaning given that term in ORS 441.791.

Statutory/Other Authority: ORS 413.042, ORS 441.760 - 441.795

Statutes/Other Implemented: ORS 441.760 - 441.795

Page 9 of 27



ADOPT: 333-503-0010

RULE SUMMARY: OAR 333-503-0010, Filing Hospital Staffing Complaints: In accordance with statute, OHA is
adopting a process for filing complaints. Only a hospital staff person or an exclusive representative of a hospital staff
person may submit a hospital staffing complaint. This rule also addresses how those complaints will be processed in
accordance with ORS 441.791 and OAR 333-503-0020.

CHANGES TO RULE:

333-503-0010

Filing Hospital Staffing Complaints

(1) Only a hospital staff person or an exclusive representative of a hospital staff person may submit a complaint.{
(2) Complaints must be submitted through the Oregon Health Authority (Authority)'s website, on a form
prescribed by the Authority. Individuals that need an accommodation for filing a complaint can contact the
Authority.q]

(3) Once a complaint has been filed, the Authority will process complaints in the manner described in ORS
441.791 and OAR 333-503-0020.

Statutory/Other Authority: ORS 413.042, ORS 441.760 - 441.795

Statutes/Other Implemented: ORS 441.151 -441.177
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ADOPT: 333-503-0020

RULE SUMMARY: OAR 333-503-0020, Processing Complaints: In accordance with statute, OHA is adopting a process
for investigating complaints. OHA will only investigate valid complaints and hospitals are required to submit to OHA
timely documentation of allowed deviations or any actions it has taken to establish it is not subject to civil penalty.

CHANGES TO RULE:

333-503-0020

Processing Complaints

(1) The Oregon Health Authority (Authority) will only investigate complaints that are:q[

(a) Valid complaints; and{l

(b) Submitted within 60 calendar days of the violation alleged in the complaint.q

(2) Once the Authority has determined that a complaint is a timely valid complaint. the Authority will begin its
investigation in accordance with ORS 441.791 and these rules.q

(3) To establish it is not subject to civil penalty for a violation of a staffing plan pursuant to ORS 441.793(4). the
hospital must submit, no later than 20 days after receiving notice of an investigation under ORS 441.791(2)(c).
documentation to the Authority demonstrating the actions it took, if any. described in ORS 441.793(4). The
Authority will consider the documentation timely submitted by a hospital to determine whether the hospital is
subject to civil penalty under ORS 441.793(4) for a violation of a nurse staffing plan. a professional or technical
staffing plan, or a service staffing plan.9[

(4) To establish that a hospital is not in violation of a staffing plan under ORS 441.765(6), 441.775(12). or
441.776(12), the hospital must submit no later than 20 days after receiving notice of an investigation under ORS
441.791(2)(c). documentation of all allowed deviations. including documentation that the deviation was reported
to the applicable staffing committee within 10 days of the deviation, occurring on the day of the alleged violations
and the 29 days prior to the alleged violation. The Authority will consider documentation timely submitted by a
hospital to determine the number of allowed deviations accrued in a rolling 30-day period under ORS 441.765(6),
441.775(12). and 441.776(12). including whether the alleged violation is an allowed deviation.

Statutory/Other Authority: ORS 413.042, ORS 441.760 - 441.795

Statutes/Other Implemented: ORS 441.760 - 441.795
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ADOPT: 333-503-0040

RULE SUMMARY: OAR 333-503-0040, Hospital Staffing Enforcement: OHA is adopting an enforcement process for
violations listed under ORS 441.792(2). Amendments to the temporary rule include updates to statutory references.

CHANGES TO RULE:

333-503-0040

Hospital Staffing Enforcement

Each occurrence of an action or failure to act under ORS 441.792(2) is a separate violation.
Statutory/Other Authority: ORS 413.042, ORS 441.760- 441.795

Statutes/Other Implemented: ORS 441.760-441.795
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ADOPT: 333-503-0050

RULE SUMMARY: OAR 333-503-0050, Hospital Staffing Plan Waiver: OHA is adopting a process by which hospitals
may request a waiver to written hospital-wide staffing plan requirements.

CHANGES TO RULE:

333-503-0050

Hospital Staffing Plan Waiver

(1) A hospital may request a waiver under ORS 441.778 to the written hospital-wide staffing plan requirements in
ORS441.760to 441.795. if the waiver is necessary to ensure that the hospital is staffed to meet the health care
needs of its patients.

(2) All requests for a waiver must:9[

(a) Be submitted to the Oregon Health Authority (Authority) in writing;{[

(b) Identify the specific requirement requested to be waived:q

(c) State the reason or reasons for which the hospital is seeking the waiver:q

(d) Identify alternatives considered, if any, and why alternatives (including compliance) were not selected:;{

(e) Demonstrate that the waiver is necessary for the hospital to ensure the hospital is staffed to meet patient
health care needs; andq]

(f) Explain whether the hospital notified the applicable staffing committee of the request for a waiver prior to its
submission.{

(3) Upon finding that the hospital has satisfied the conditions of this rule, the Authority may grant a waiver.q

(4) A hospital may not implement a waiver under ORS 441.778 until it has received written approval from the
Authority.q]

(5) This rule does not apply to variances under ORS 441.763(6).

Statutory/Other Authority: ORS 413.042, ORS 441.778

Statutes/Other Implemented: ORS 441.760 - 441.795
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ADOPT: 333-503-0060

RULE SUMMARY: OAR 333-503-0060, Nursing Staff Member Overtime: OHA is adopting a rule to determine
compliance with ORS 441.770 related to overtime requirements for Registered Nurses, Licensed Practical Nurses and
Certified Nursing Assistants. To that end, OHA is adopting definitions for: "Emergency circumstances," "Infectious
disease outbreak," "Nursing staff" and "Require."

CHANGES TO RULE:

333-503-0060

Nursing Staff Member Overtime

For purposes of determining hospital compliance with ORS 441.770, and whether a hospital has a violation under
ORS441.792(2)(g):41

(1) "Emergency circumstances" includes:q

(a) Sudden and unforeseen adverse weather conditions:{l

(b) An infectious disease outbreak suffered by hospital staff;q

(c) Any unforeseen event preventing replacement staff from approaching or entering the premises; or{[

(d) Unplanned direct care staff vacancies of 20 percent or more of the nursing staff for the next shift hospital-wide
at the Oregon State Hospital if, based on the patient census, the Oregon State Hospital determines the number of
direct care staff available hospital-wide cannot ensure patient safety.{l

(2) "Infectious disease outbreak" means a significant or notable increase in the number of cases in hospital staff of
a disease or other condition of public health importance.q

(3) "Nursing staff" means only registered nurses, licensed practical nurses, and certified nursing assistants.q

(4) "Require" means to make compulsory as a condition of employment, whether as a result of a previously
scheduled shift or hours actually worked during time spent on call or on standby.

Statutory/Other Authority: ORS 413.042, ORS 441.770

Statutes/Other Implemented: ORS 441.760 - 441.795
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AMEND: 333-510-0002

RULE SUMMARY: OAR 333-510-0002, Definitions: OHA is amending the rule to remove the following definitions
because due to the legislative changes, the definitions are no longer necessary or supported by law. OHA is removing
the following definitions: "Direct Care Registered Nurse," "Direct Care Staff," "Direct Care Staff Member," "Epidemic,"
"Evidence Based Standards," "Mandatory Overtime,"” "Nurse care intensity," "Nursing staff,” "Nursing staff member,"
"On Call," "On Call Nursing Staff," "Patient acuity," "Potential Harm or At Risk of Harm," "Quorum,

Safe Patient Care,"
"Staffing Committee," "Staffing Plan,” "Standby," and "Waiver."

CHANGES TO RULE:

333-510-0002
Definitions q[

As used in OAR chapter 333, division 510, the following definitions apply:q

{6} "Hospital" means a hospital as described in ORS 442.015 and an acute inpatient care facility as defined in ORS
4424709

8} Nurse-MNurse manager" means a registered nurse who has administrative responsibility 24 hours a day, 7
days a week for a patient care unit, units or hospital and who is not replaced for short-term scheduled or

unscheduled absences.$

Q) "N
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V.V "

Statutory/Other Authority: ORS 413.042, 444-454-0ORS 41.4.—7—7@
Statutes/Other Implemented: ORS 441.165;79 - 441.166:44+17992, ORS 441.055, ORS 441.025, ORS 441.064

Page 16 of 27



AMEND: 333-510-0045

RULE SUMMARY: OAR 333-510-0045, Posting Requirements: OHA is amending the posting requirements to align with
ORS 441.185. OHA is including posting requirements only related to retaliation and amending the rule to remove
requirements related to documentation under ORS 441.152-441.177.

CHANGES TO RULE:

333-510-0045
Nurse-Staffing Postingand-ReeerdPosting Requirements [

g aVaWA a¥a = a a

(—2—)—A hospltal shaII a#sepost an antl retaliation notlce on the premlses that 1T

(al) Summarizes the provisions of ORS 441.181,441.183,441.184 and 441.192;9

(b2) Is clearly visible; and{

(€3)Is posted where notices to employees and applicants for employment are customarlly dlsplayed L

Statutory/Other Authorlty ORS 413. 042 4-4—1—155—4-4—1—1é9—4-4—1—1—78-ORS 441 185
Statutes/Other Implemented: ORS444-155-441-169-444-173; 441.185
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REPEAL: 333-510-0105

RULE SUMMARY: OAR 333-510-0105, Nurse Staffing Committee Requirement: OHA is repealing this rule due to
legislative changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-510-0110

RULE SUMMARY: OAR 333-510-0110, Nurse Staffing Plan Requirements: OHA is repealing this rule due to legislative
changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-510-0115

RULE SUMMARY: OAR 333-510-0115, Nurse Staffing Plan Review Requirement: OHA is repealing this rule due to
legislative changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-510-0120

RULE SUMMARY: OAR 333-510-0120, Nurse Staffing Plan Mediation: OHA is repealing this rule due to legislative
changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-510-0125

RULE SUMMARY: OAR 333-510-0125, Replacement Nurse Staffing Requirements: OHA is repealing this rule due to
legislative changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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REPEAL: 333-510-0130

RULE SUMMARY: OAR 333-510-0130, Nursing Staff Member Overtime: OHA is repealing this rule due to legislative
changes; the rule is no longer necessary or supported by law. OHA is adopting a Hospital Staffing Member Overtime
rule under division 503 that is narrower in scope and in accordance with HB 2697.

CHANGES TO RULE:
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REPEAL: 333-510-0135

RULE SUMMARY: OAR 333-510-0135, Nurse Staffing Plan Waiver: OHA is repealing this rule due to legislative
changes; the rule is no longer necessary or supported by law. OHA is adopting a Nurse Staffing Member Waiver rule
under division 503 that is narrower in scope and in accordance with HB 2697.

CHANGES TO RULE:
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REPEAL: 333-510-0140

RULE SUMMARY: OAR 333-510-0140, Nurse Staffing Plan During an Emergency: OHA is repealing this rule due to
legislative changes; the rule is no longer necessary or supported by law.

CHANGES TO RULE:
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