BEFORE THE LIQUOR CONTROL COMMISSION
OF THE STATE OF OREGON

In the Matter of the
Application for a
Dispenser Class C (DC)
License by: FINAL

FINDINGS OF FACT,
CONCLUSIONS OF LAW,

Rose Mary's Food & Beverage, Inc.
' AND ORDER

DUGAN'S
1441 NE Broadway
Portland, Oregon 97232
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A hearing in the above matter was held on the 1llth day of

September, 1984, in Portland, Oregon, before Hearings Examiner

Jill Thompson. The Applicant appeared in person and was not

-represented by legal counsel. The Commission was not repre-

LY

sented by legal counsel.

On December 17, 1984, the Comhission considered the record
of the hearing, the Proposed Order of the Hearings Examiner,
and applicable statutes and regulations. Pursuant to this
review, the Commission enters the following:

BACKGROUND

Applicant currently holds an RMB license, which has
existed at the premises since August 1981. Applicant is wholly
owned by Steven Dugan. The premises was formerly known as Ham-
burger Mary's, with Dugan as a co-licensee. Dugan acquired
sole ownership in August 1982, and changed the premises name
and menu in April 1983. DUGAN'S is about two blocks from the
LLoyd Center.

ISSUES

The following issues are raised by the application:
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l. The staff contends there are sufficient P,
licensed premises in the area. OAR 845- A

2. The staff contends Applicant would offer
primarily short-order . food. ‘OAR 845~
05-040(3)(b).

3. The staff contends Applicant would offer
lesser services. O0AR 845-05-040(3)(f).

4. Applicant contends it will offer greater
services than available elsewhere in its
community. OAR 845-05-040(2)(a).

5. Applicant contends it 1is entitled to a
preference for uniqueness. OAR 845~
05-040(2)(b).

6. The staff contends Applicant is unable to
establish preferences for uniqueness or
greater services. O0AR 845-05-040(3)(a).

I. SUFFICIENT LICENSED PREMISES

The following criteria will weigh agalnst
issuing a license: ‘

()

(1) There are sufficient licensed premises
in the locality set out in the application,
or the granting of a license in the local-
ity set out in the application 1is not
demanded by public interest or conven-
ience. Factors such as declining or static
population, business or industrial develop-
ment in the applicant's community, or by
decreasing sales or patronage at other sim-

- ilarly 1licensed outlets in that community
may be considered. For purposes of this
section, the applicant's community will be
a 10-mile radius for dispenser licenses and
a two-mile <radius for other 1licenses,
unless the applicant establishes that a
substantial portion of the patronage of the
premises is or would be from a larger or
smaller area. OAR 845-05-030(1).

Findings of Fact

1. Staff alleges that population declined in both the

City of Portland and Multnomah County from 1983 to 1984. It ‘%%
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states in its refusal letter that the city population declined
from 367,000 in 1983 to 365,000 in 1984. However, the Commis-
sion takes official hotice that License Divisibn's monthly
license distribution report dated:September 30, 1984 indicates
that Portland's 1984 population is 370,963. The refusal letter
also étates that the county population declined from 564,000 in.
1983 to 557,500 in 1984. Although the license distribution
reportfs 1984 population figure is 557,500, the license inves-
tigation report prepared in this case, dated May l6, 1984,
shows é'current county population of 576,500. The investiga-
tion report also indicates that the population figures stated
in the refusal letter are for 1982 and 1983, rather than 1983
and 1984. o

2. Following are city and county DA outlet average sales

for 1982 and 1983:

Gross Food Food Sales %
City of Portland - 1982 $55,231 $34,540 . 63%
- 1983 55,218 35,120 64%
Multnomah County - 1982 59,553 38,064 64%
- 1983 59,324 38,499 65%

3. To support its contention of sufficient licensed
premises, the staff analyzed recent sales of nine DA licensees
in Applicant's area, and of the Applicant. Five DA outlets in
Applicant's area experienced declining gross sales .in 1983
(compared to 1982) of from two percent to 68 percent, and four
experienced increased gross sales of from 13 percent to 98

percent in the same period.

4
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4. Following are Applicant's average sales since 1982:l
Gross Food Food Sales %
1982 $33,782 $31,398 93%
1983 30,951 28,482 92%
1984 (through August) 35,981 33,000 92% .

Conclusions of Law

Because of the conflicting data regarding city and county

population figures, there is insufficient evidence in the rec-

ord on which to base a conclusion that city or county popula-

tion has increased, decreased, or remained static. Further,
OAR 845-05-030(1) defines the area in which declinihg popula-
tionZor development is to be examined as the area in a 1l0-mile
radius of the premises, and there is no evidence pertaining to
those elements which is relevant to the area within a 1l0-mile
radius. | | , |

Finally, any comparison made on the basis of sales or
patronage must be based on "similarly licensed outlets." The
only évidence of comparisons made for the purposes of 845-
05-030(1) is those between Applicant and DA licensees. Appli-
cant is applying for a DC license, the privileges of which are
substantially narrower than those of a DA license. No compari-

son was offered between Applicant and existing DC outlets

1 As an indication of demand Applicant submitted a 216-
signature petition in support of the application. Also, the
Commission received two 1letters of support from Portland
businesses which indicate the writers are willing to go out of
their way to use Dugan's to entertain business associates as
well as for their personal enjoyment.
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within a 10-mile radius. Applicant's average saies (gross and
food) increased 16 percent in 1984 over its 1983 sales. Appli-
cant's 1983 sales decrease of eight percent from its 1982 sales
occurred during the year that.Appiicant changed its trade name
and menu. Because of Applicant's 1984 increased sales, the
Commission concludes that the 1983 decrease does not reflect a
continuing sales decline, but was most 1likely the result of
Applicant's menu and name change. In summary, Applicant's
sales have increased in the last year, and there is no evidence
of decline in population, development or sales of DC licensees
in Applicant's community. The Commission concludes fhat OAR
845-05-030(1) does not weigh against licensure.
II. SHORT-ORDER FOOD

UnfaVorable consideration may be given to
an applicant if any of the following are
shown:

(b) The applicant will provide primarily
fast foods, short order foods, such as ham-
burgers, sandwiches, pancakes, eggs, and
pizza, or other foods with which distilled
liquor drinks are not normally ordered.
This provision does not apply to Dispenser
Class "B" licenses. OAR 845-05-040(3)(b).

Findings of Fact

5. Applicant serves three meals daily. 1Its breakfast
menu offers 20 varieties of omelet priced from $3.55 to $5.80;
three varieties of eggs Benedict, half and full portions,
priced from $3.00 (half) to $5.55 (whole); sausage or ham and
eggs for $4.10; Spanish eggs for $4.75; and two varieties of

French toast for $3.25 or $4.00. All egg entrees are served
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with potatoes and toast or muffins. Applicant also serves a
Sunday brunch.

Applicant's lunch menu has 21 sandwiches and hamburgers at
$3.10 to $5.95, three salads at=$l.95 to $5.25, and soup or
chili. '

Applicant's dinner menu offers the following:

Top sirloin bits $8.95
Large shrimp saute 8.95
Fish and seafood saute 7.95
Boneless chicken breast 6.95
Meat-, seafood- or vegetable-stuffed baked potatos 6.95
Daily catch Varies
Daily special Varies

All dinner entrees include appropriate side dishes.
Applicant also offers eight appetizers at $2.50 to $6.00,
during all open hours. If the application is granted Applicant

will install a char-broiler, which will allow him to double the

number of dinner entrees it now offers to include steaks,
chicken, fish and other broiler-cooked entrees.

6. Approximately one percent of Applicant's food sales
are attributable to take-out orders.

7. Applicant does not desire a DA license, and does not
intend to apply for one in the future. Mr. Dugan wishes to
retain the premises' emphasis on food and to discourage patrons
from coming in simply to drink. The 1982 DA application was
filed when the premises was known as Hamburger Mary's and Mr.
Dugan's former partner wanted to add a lounge.

8. The staff refusal 1letter stated that the fast-fcod

criterion was being applied in part because its dinner entrees
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"are available only after 5:30 p.m.," and because its menu "is
primarily made up of breakfast items, sandwiches and burgers."

9. Regardless of whether the application 1is granted
Applicant will add banquet facilifies seating 85 to its exist-
ing premises. The space is adjacent to the premises, from
which it is separated only by a party wall.

Conclusions of Law

The staff's objection to Applicant's menu, insofar as OAR
845-05-040(3)(b) is concerned, is apparently based partly on
the fact that the menu offers a greater number of breakfast and
lunch items than dinner entrees. This is attributable to the
fact that Licensee is open for breakfast, and does not of
itself establish a presumption that Licensee specializes in
short-order food. |

Applicant persuasively argued that the term "primarily
fast foods, short order foods . . ." in OAR 845-05-040(3)(b)
should not be interpreted to mean simply a preponderance of
menu listings, but, rather, should be applied in light of the
context in which the meals are served. Applicant pointed out
that Elmer's Pancake and Steak House is DA-licensed and serves
a preponderance of breakfast items. The Commission concludes
that'in order for a premises' cuisine fd be described as pri-
marily fast or short order, such foods would have to dominate
all meal periods the outlet accommodates, or supply a substan-
tial majority of the outlet's revenues. There is no evidence

of the proportion of full 1lunch or dinner entree sales to
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breakfast sales. There is no evidence or argument that Appli-
cant's dinner menu contains fast foods.

Applicant'§ take-out food sales are quite low (one percent
of gross sales), and it is addind banquet space for 85. Fur-
ther, because it will expand its cooking facilities to a degree
that will allow it to substantially increase its dinner menu,
the proportion of dinner entrees to breakfast and lunch items
will rise significantly.” The Commission concludes that OAR
845-05-040(3)(b) is not a basis for unfavorable consideration.

III. LESSER SERVICES

Unfavorable consideration may be given to

an applicant if any of the following are
shown:

(f) Applicant's premises will provide les-
ser services, facilities and economic bene-
fit to the area or to the general public,
as indicated by actual or reasonably pro-
jected number of patrons served, seating
capacity, banquet facilities, hours of
operation, number of employees, extent of
investment in facilities, amenities, or
other such characteristics. Gross sales
figures may be used as a basis for deter-
mining the number of patrons served.

OAR 845-05-040(3)(f).

Findings of Fact

10. The refusal letter cited Applicant's total sales,
compared to city and county averages; seating, compared to the
DA outlets in the comparison survey; and stated that Applicant

lacks banquet facilities.
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1l1. The staff stated it would compare Applicant's sales
with food sales only of city and county dispenser 1licensees
because the application is for a DC rather than a DA license.

The pertinent 1984 figures are as follows:

Food Sales Food Sales %
City of Portland $35,120 64%
Multnomah County 38,499 . 65%
Applicant ‘ o 33,000 92%

12. The staff prepared a comparison survey of 10 DA out-
lets in Applicant's area. Applicant will have greater seating
capacity than three; greater hours of operation than seven; and
greater banquet accommodations than five (of the five, four
- have no banquet facility). Applicant's 1984 food sales average
is higher than three of the 10 DA licensees in the survey.

Conclusions of Law

Applicant's current food sales are 94 percent of the city-
wide average of all dispenser licensees, and are higher than
three of the 10 DA licensees included in the comparison sur-
vey. . Its seating and banquet accommodations are greater than
many outlets in the survey. There is no evidence from which td
conclude that Applicant's food sales will decrease if the
application is granted. The Commission concludes OAR 845-
05-040(3)(f) does not provide a basis for unfavorable consid-
eration.

IV. GREATER SERVICES

Preference in licensing may be given to
applicants showing any one or more of the
following. The applicant shall have the
burden of proving that these provisions
apply: :
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(a) Applicant's premises %ill" provide
greater services, facilities and economic
benefit to the area or to the general pub-
lic, as indicated by actual or reasonably
projected number of patrons served, -seating
capacity, banquet facilities, hours of
operation, .number  of employees, extent:  of-
investment in facilities, amenities, or

other such._ characteristics. Gross - sales -~
figures may be used as a basis for deter- .
mining the number of patrons served. = .= vl

OAR 845-05-040(2) (a). _ L
ort 1c - Qe
Findings of Fact

6
1S

13. Applicant contends thaf..the premises W1ll’ offer

greater services based on the same flgures offered by the staff
s, R

in support of its contention that Appllcant w1ll offer lesser

services. These figures are presented in Findings of Fact 10

- b
.
G la

and 11. o

14, Applicant offers seasénal;outdoor seating for 20 on
the sidewalks abutting its premises, which is locéted on a cor-
" ner. |

15. Applicant?"projects é;;food sales increase of $10,000
monthly, based on its new banquet space and the increased
patronage a DC license would bring. Applicant also predicts a
$10,000 increase in alcoholic liquor sales. These projections
would result in average gross sales of about $56,000, and a
food sales percentage of 77 percent. The citywide gross sales
average for all dispenser licensees is $55,218 with a food
sales percentage of 64 percent. |

Conclusions of Law

Applicant's current food sales average is only six percent

lower than that experienced by all dispenser outlets in the
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~area. In order to exceed that average, Applicant's food sales.
would only have to increase seven percent. Applicant projects
a 30 percent increase in food sales, and the Commission con-
cludes this proJectlon is reasonable because of Applicant's new
banquet facility and its proposed expanded menu. Applicant
will also provide greater services than DA 1licensees in its
neighborhood in terms of hours of operation, banquet facil-
ities,'vseating and seasonal outdoor dining. The Commission
coﬁcludes that Applicant has established a preference for
116e§$15g under OAR 845- 05- 040(2)(a).
| V. UNIQUENESS

Preference in 1licensing may be given to
applicants showing any one or more of the
following. The applicant shall have the
burden of proving :that these provisions

apply:

(b) Applicant's premises will provide din-
ing service or atmosphere which 1is unique
or substantially different in quality, or
type from that offered by other licensees
within a 20-mile radius as indicated by
menu, decor and amenities, entertainment or
other such characteristics.

OAR 845-05-040(2)(b).

Findings of Fact

16."Applicant's premises is located in an historic build-
ing, is furnished with antiques, has decor featuring hangings
and curios which are antique or of historical significance, has
substantial~hanging and stationary plantings, and offers sea-
sonal outdoor seating. It also has a -mezzanine-level art

deco-style dining area.
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17. The refusal letter argues _that, Applicant. had .failed

‘. r‘ o 3
to establlsh a preference for'.un}quenass because some. of its
eort oot
features are avallable at exlstlng dlsgepse;QIQCBneees within a

"l' .-( \

20-mile radlus. | : -,

g, én BT BN

,.x.-—‘ .

18. Appllcant concedes that other licensees may have one
S
or twosof 1ts de51gn and sérvice features, but contends that no

single dlspenser w1th1n a 20 m11e raprqs offers them all, based
on Dugan's 1nvestlgat10n. f A&drtgonally,;‘cthe Commission

received letters from two northwest Portland:. -businesseggtating

s . SO

their opinion that Dugan's 1s unlque, .and- thaty;;they: prefer to
IR

use Dugan s for business meetings, rather.thanipremises closer

~ (.

‘.b (8

to them, because of 1ts atmosphere énp;serviceﬂ,v;er LR

19. Theg 1nternal feature;sg of : the. premises .have not
changed since 198%” ,In August 1982, the . ComHQSSion issued a :f%
Final Order dééang a DA 1license to the premises. Im¢that
Order, thedpomm1351on found tha%[the premises! interior decor
was suo;tantlally dlfferent within a 20-mile radius, and that a
preference was warranted. Following that Order, Applicant
added its outdoor seating.
Conclus1ons of Law A SEERLY I

‘1 l \v

Appllcant has retained all the features previously«found

-

i
i

by the Comm1551on to establish a . preference -ynder .OAR-" 845-
05-040(2)(b), and has added seasonal outdoor seating. Appli-

cant's ev1dence that the premises' combination-:of interior and

(o2 '_1,'!‘ r L U

exterlor features creates. a unique atmosphere amfong licensees

A PHEEE 2

- 42

wlthlnga 20 mlle radlws is credible. The staff did not’'contro- ﬂﬁ

Y

vert Appllcant' evidence or offer rebuttal testimony that
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. s ! .
ccApplicant saweuld’ not " be" unique among Dispenser llcensees in a
[ (6!

20-mile. radius. The Commlssgon concludes that Appllcant has

.:@stablished a preference under OAR 845~05-040(2)(b)

S

VI. FAILURE TO ESTABLISH PREFERENCES

ST 30

Cur . Unfavarable" con51derat10n may be glven to
~an appllcant %f any..of the -following are- -
i N “shown: :
¢ i -(a) None of:ihécbfitérlé set forth in sub-
- section (2)(a). or (b) of this rule is met.

Simo OAR 845-05-040(3)(a).

Ei#ndings :of Fact v

- 20%-+The - tefusal -letter stated that Appllcant had failed
ta establish preferences contained in OAR 845-05 040(2)(a)

A f) "J
(greater services) and ‘(b) (uniqueness).

¢ 21.=2The Comm1331on concludes that Appllcant has estab-
lished preferences for greater ‘services and unlqueness.
: W roo . T

Conclusions of. Law

.- O I
o4 ‘(l

-~ Because Applicant eétaﬁlished préfeiéhces'fbr both greater
services .and uniqueness, OAR 845-05-040(3)(a) does not provide
a basis for unfavorable consideration. .

ULTIMATE CONCLUSIONS OF LAW

T CL
The license should be granted. No negative preferences or

considerations have been shown, and Applicantfﬁas established
) |
preferences for greater services and uniqueness.

oTe PR FINAL ORDER

I

) ' - -
It is hereby ordered that the application for a Dispenser

Class C (DC) license by Rose Mary's Food & Béverage, Ine. at
T T UL S N R
fmh" Dugan's, 1441 NE Broadway, Portland, Oregon, be GRANTED upon

=

atden
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~prXmeqt of appropriate licepse fees“{o the Commission.with the
. fqilowing,conditidn: -

That the prem;ses be ;. remadeled as: ‘proposed
and ‘that . sudch remodellqg be-rcﬂmpleted>,‘
wlthin 90 days ‘of "-the date of .‘the® ‘Flnal
‘Ordef in. this ‘matter, or %he: ],1cc=:r\s¢s com-

mitment will be withdzawn.
Tt is further ordered that due natice ,of. 'buch actlon,

stating the reasons therefor, be glven as ﬂrq&iﬁa@ @§ Kawa-u
Dqted_thls 19th day of December, 1984 .

i Ao o, i

C. Dean Smith -
Administrator
OREGON LIQUOR CONTROL COVMI?SS‘IDN

NOTICE: You are entitled to Judicial Review..of this Order. “

: » Judicial Review may be obtained "by- flrlng a Petition
‘for :Review ‘within 60 days from the sservice of this
‘Drder. : Judicial Review is pursuant -to . .the Provisions
“gf ‘ORS Chapter 183.
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