BEFORE THE LIQUOR CONTROL COMMISSION
OF THE STATE OF OREGON

In the Matter of the
Proposed Suspension of the
Retail Malt Beverage (RMB)
License held by: FINAL

FINDINGS OF FACT,
CONCLUSIONS OF LAW,

AND ORDER

Duk Ki Park

NEW ARIRANG TAVERN

506 SW Fourth Avenue
Portland, Oregon 97204
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OLCC-84-V-036

Multnomah County

A hearing .in the above matter was held on the 12th day of
December, 1984, in Portland, Oregon, before Hearings Examiner
Douglas Crumme'. The Licensee appeared in person and was rep-
resented by Craig Nichols, Attorney at Law, Portland, Oregon.
The Commission was not represented by legal counsel.

The Hearings Examiner, having considered the record of the

hearing, the applicable law and regulations and being fully
advised, issued a Proposed Order dated January 8, 1985,
No Exceptions were filed to the Proposed Order within the

fifteen (15) day period specified in OAR 845-03-050.

RECORD OF PREVIOUS VIOLATIONS
| NONE.
The Hearings Examiner enters the following based on the'
record of the hearing:

Now, therefore, the Commission'hereby adopts the Proposed
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Order of the Hearings Examiner as the Final Order of the Com-

mission, and enters the following:

FINDINGS OF FACT

1. Duk Ki Park has held a Retail Malt Beverage (RMB)
license from the Commission at THE NEW ARIRANG TAVERN, 506 SW
Fourth AQenue, Portland, Oregon, at all dates relevant to the
Findihgs of fact below. |

2. The Licensee pled guilty at his hearing to the viola-
tion of OAR 845-06-045(1) on October 11, 1984, admitting that
on this date the Licensee's employee Sonhi Schuller consumed
alcoholic liquor while working in or upon the licensed premises
of The New Arirang Tavern.

3. The Licensee was at The New Arirang Tavern 6n Octaober

11, 1984, at the time of the violation noted above. The Licen-

see realized at the time that it was against the Commission's
rules for Ms. Schuller to be consuming liquor during the time
she was on duty serving alcoholic beverages.

4. The Licensee initially took over operation of The New
Arirang Tavern in December 1983 as a result of being the per-
sonal representative for the estate of his deceased sister, who
was the former licensee at the premises;

S. The Licensee realizes an average monthly profit from
The New Arirang Tavern of between $800 and $1,000. The Licen-
see uses the'profits from the business to support himself, his

wife, his two children and his parents.
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6. The Licensee listed .The New Arirang Tavern for sale

without success.

ULTIMATE FINDINGS OF FACT AND CONCLUSIONS OF LAW

No licensee, and no manager, operator, bar-
tender, waiter, or other employe or other
agent of a licensee, shall consume, either
.on the licensed premises or elsewhere, or
be under the influence of, alcoholic liquor
during the hours he or she is on duty. For
the purposes of this section, a permittee
or other employe or agent will be deemed to
be on duty from the time he or she first
comes on duty until the time he or she goes
off duty at the end of the shift, including
- coffee and meal breaks. This section shall
not apply to any person who holds an
agent's or salesman's license and who does
not operate a delivery vehicle, or to any
person who works on the premises as an
entertainer only. OAR 845-06-045(1).

The Licensee viclated O0AR 845-06-045(1) on October 'll,

1984 in the case of his employee Sonhi Schuller consuming alco-
holic liquor while workiﬁg in or upon the licensed premises.
The Licensee was upon the premises at the time of the violation
and realized Ms. Schuller's activities constituted a violation.

ULTIMATE CONCLUSIONS OF LAW

When there has been a violation of this
chapter [ORS chapter 4711 or ORS chapter
472, or any rule adopted thereunder upon
any premises licensed by the commission,
the commission may revoke or suspend either
the service permit of the employee who vio-
lated the law or rule or the license of the
licensee upon whose premises the violatioen
occurred, or both the permit and the
license. ORS 471.385(3).
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The Licensee argued that mitigation was indicated because
"of the factors noted in Findings of Fact Nos. 4, 5, and 6. The
Commission's penalty Schedule rule, OAR 845-06-200, provides
for a seven-day suspension or $455 fine for a violation of OAR
845-06-045(1) that is a first major violation within two
years. The schedule allows for variance from this penalty
where there are aggravating or mitigating circumstances. OAR
845-06-200(3). The rule does not specify what circumstances
will bg'considered aggravating or mitigating.

Low profits and inability to pay the fine set in the
penalty schedule are not persuaéive reasons for mitigation
because the schedule already provides relief for the licensees
of low-profit business by allowing for a choice between a fine
or suspension. The Licensee has the option of taking a suspen-
"sion rather than pay a fine if the loss suffered by the busi-
ness during the period of suspension would be less than' the
amount of the fine. |

In any. case, mitigation does not seem indicated here
because the Licensee was on the premises and knew employee

Schuller's actions constituted a violation.

F INAL ORDER

It is hereby ordered that the RMB license held by Duk Ki

Park at The New Arirang Tavern, 506 SW Fourth Avenue, Portland,
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Oregon, be SUSPENDED for seven (7) days or that a fine of $455
be paid in lieu of said suspension.

It is further ordered that due notice of such action,
stating the reasons therefor, be given as provided by law.

If you choose to pay the fine it must be paid within ten
(10) déys of the date of this Order, otherwise the suspension
must 5e éerved.

Déted this 7th day of February, 1985.

C fone Joi

Douglas C. Dean Smith
Hearin xaminer : Administrator

Hearings Division : OREGON LIQUOR CONTROL COMMISSION

‘NOTICE: VYou are entitled to Judicial Review of this Order.

Judicial Review may be obtained by filing a Petition
for Review within 60 days from the service of this
Order. Judicial Review is pursuant to the Provisions
of ORS Chapter 183. '
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