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A hearing in this ﬁattef'was heid on September 30, 1985,
in Portland, Oregon, befdre Hearingswﬁxaﬁiner bougles Crumme’®.
The Licensee appeared and wae not representeddby legal coun-
sel. The Comm1351on was not represented by legal counsel.

George Touhoullotls requested party status at the hear-
ing. Mr. Touhoullotls is the president of -GHT, Inc., and owns
100 percent of the stock in the corporation. The Commission's
staff did not ob ject to Mr. Touhouliotis'”‘ request.

Mr. Touhouliotis was made a party to the proceeding.

-

The . Hearings Examiner issued a Proposed vOrder' on

January 22, 1986. The Commission then filed Exceptions and

requested that the hearing be'ieopened. The Licensee's'objecé

tion to the Commission's request was denied.

The hearing was reopened'on March 19, 1986, in‘Portland,

Oregon, before Hearings Examine: Crdmme'.

The Commission, the Licensee, land Mr. Touhoulidtis .were
not represented by legal counsel either on September 30,‘1985;
or on March 19, 1986. |
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‘The Hearings Examiner considered the record of the hearing

and the applicable law, and issued an Amended Proposed Order

mailed May 1, 1986. '

No Exceptions to the Amended Proposed‘ Order were filed
wifhin the 15 day period specified in OAR 845-03-050.

The'Commission adopts the Amended Proposed Orqep of the
Hearings Examinef as the Final Order of - the- Commiseion, and
~enters the following: | | R

_ ISSUES
~ I. The Cemmission's staff argqes-ethat the Licensee's
reduesf' for temnorary relaxations of its minor poefing— in a}
portion of the premlses should be denied because the bandstand
area for which the temporary posting changes are sought is not )
conducive to family dining. OAR 845-06- 040(6)(g).

II. The staff argues that thelLicensee's4request should “ﬁ%fi;
be denied because the primary activity at Satyricon ie the con—f "
sumption of alcoholic beverages. OAR 845- 06-040(6)(d) |

III. The staff argues that the Licensee's request should -
be denied becauserthe area for which the posting relaxations
arebsought is not visually separated from an area where the o
consumption of alcohol is the primary activity. OAR 845—06-

- 040(1)(a); OAR 845-06- 040(6)(3), and OAR 845 06- 040(6)(e)

iv. ~The staff argues that the Llcensee S request should

be denied because the Llcensee has falled to comply with Oregon

liquor laws relating to minors. OAR 845-06-040(6) (h).
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V. The staff argues that the Licensee's'request'should
be denied because the Licensee haS'nbt-operated the.premises in
a | manner., suitable for increased access by . ﬁinors.
OAR 845-06-040(6)(i). |

" VI. The staff argues that the Licensee'é requegt.should
be déniéd because the Licensee has not demonstrated a subStan—
tial public demand for the request.  OAR 845-06-040(6) (£).

VII. The staff finélly argues that the Licensee's'requést
should be‘denied because minor postings are intended to be per-
manént, énd the Licensee has not shown good cause fdr‘temporary
relaxations of its posting. OAR 845-06-040(2).

E VIII. The Licensee argued that the ‘Commission " should

approve its minor posting relaxation réquests because the'Coq}

hission allows similar posting afrangehenfs.af'othergpremisesj

and'thefe is no reasonable:ekplanation for'allohihg the post- -

ings at the.se"v bremises while denying the relaxations oAf the

posting at Satyricon. ORS 183.482(8) (b) (B). - |
BACKGROUND

Findings of Fact

1. GHT, Inc., has held a Retail Malt Beverage (RMB)
license at Sat.yricoﬁ, '125‘:'Nw ‘Sixth Street, Portland, .Ore.gon, ’
. since January’l984. | ' | | '

_ 2, The"LiCensee holds a No. I minor .postiné' under--
OAR 8&5-06;040(3)(3). A No. I minor pdsting prohibité’mindrs"
from the premiseé. | |

3. 'Béginning in March 1984, the Licenseé began reqdest—

ing relaxations of its No. I minor posting in order to allow
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minors in the bandstand area on specific dates for live music

shows that the Licensee believed would appeal to those 18 to 20

years old. During the shows, minors were still restricted from f:%

the bar area.
4, The Commission approved relaxations of Satyricon's
No. I minor posting in the bandstand area on approximately 54

occa51ons between March 1984 and July 1985.

1”5. The Licensee requested that the Comm1531on relax tﬁéfkﬁJ““'

minor postlng in the bandstand area on August 2, 6 10, 15 and
24, 1985. The staff proposed that the request be refused fer o
- the reasons set forth in the "Issues" section above. » ‘
= 6. The Licensee intends to request the relaxatioq of its

minor posting on future dates for events similar to those,for

-

- -

which the Licensee requested posting relaxatlons on August 2,~
6, 10 15 and 24, 1985. B ,
"I. NOT CONDUCIVE TO FAMILY DINING

The following criteria may be grounds for
denying a less restrictive or may be rea-
sons for requ1r1ng a more restrictive minor
posting:

- (g) The licensee does not provide an atmo-

-~ sphere which is conducive :to family dining

in the area for which a less restrictive
posting is requested. OAR 845-06-040(6).

Findings of Fact . -

~ 7. Satyricon’ opens at 8:00 b;hu and offers live music

and dancing from about 10:00 p.m. until about 2:30 a.m. each fot'

evening. Satyricon has also featured other forms of entertain-

ment such as poetry reading and art shows.
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8. Satyricon is not designed to be conducive to family
dining, as evidenced by the testimony of'George Touhouliotis,
President, GHT, Inc.

Conclusions of Law

OAR 845-06-040(6)(g) provides that a 1less restrictive
minor posting'may be denied if the area for which ﬁbe;change is
requested does not provide an atmosphere that is céﬁduciveAto»‘,

"family dining.

The Licensee seeks relaxed minof postings in order to
allow minors into the bandstand area to watch live'muéicAand to
'dance. " Satyricon is not. conduqive to family dining. This
weighs againsf the Licensee's request to reiax its minor post-

ing under OAR 845-06-040(6)(g).

B

II. EMPHASIS ON DRINKING

The following criteria may be grounds for
denying a less restrictive or may be rea-
sons for requiring a more restrictive minor
posting: , ‘ R

(d) The primary activity on the premises

is the sale and consumption of alcoholic .
. beverages, and there is a limited or no

food service. OAR 845-06-040(6). .

Findings of Fact

9. The Licensee would not sell or allow the‘cbnsumption
of any alcoholic beverages in the bandstand'area.whén the minor =
posting is relaxed. Alcacholic beverages>would continue-to be

sold and consumed in the bar area.
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10. The bandstand area comprises about 62 percent of.the' .

floor space of the business. The bar area comprises about 38
-percent of the floor space.

11l. Satyricon began a food menu on about September 20,

1985. The menu includes the following items: souvlaki,_vege-;

tarian souvlaki, cheeseburger, hamburger, mushroom burger,

bacon burger, double burger, Greek salad, onion rings, French

fries, and deep-fried zucchini. Licensee's Exhibit 14.
12. The food menu at Satyricon is available iniall por-

tions of the premlses.

13. Satyricon sells ‘about $7 000 a month in alcohollc

beverages and $3,000 a month in food. About 20 percent of food
sales occur through a take-out window. . _
14, Satyricon's patrons are mainly attracted to the prem-

ises to hear the musical entertalnment. There are frequently

cover charges to get in because of the music. ;Food,end alcohol'

are secondary attractlons.

Conclusiqns of Law

OAR 845-06 040(6)(d)v'provides that requests Vfor less

restrictive wminor postings may be denled where the prlmary
activity on the premlses is the sale and consumptlon of alco-

holic beverages and there is limited or no food serv1ce.>

)

The prlmary activity at Satyrlcon as a whole durlng the:'{reii

relaxed minor postings would be listening to the mu31cal enter-'”"d

tainment rather than the consumptlon of alcoholic beverages. .

Alcoholic beverages would be prohlblted in the bandstand area;

which comprises about 62 percent of the floor space. Drinking
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would be confined to the bar area, which compriseé'only about
38 percent of the floor space. The food service. is not
limited._ There is a food menu. The-menu would be available
throughout the premises during the relaxed postings. Cbnse-

quently, OAR 845-06-040(6)(d) does not provide a basis for

denylng the Llcensee s request for posting relaxatlons.

. III. VISUAL SEPARATION FROM DRINKING AREA
Purposes for minor postings are to:

(a) Maximize opportunities for minors to
dine in licensed premises while minimizing
exposure of minors to environments where
‘the primary activity is the consumption of
alcoholic beverages. OAR 845-06 040(1).

* % X ¥ *

‘The following criteria may be grounds' for
denying a less restrictive or may be ‘rea- wrl
sons for requiring a more restrictive minor
posting: - '

(a) The minor posting could create a situ-
ation that is inconsistent with one of the -
purposes of minor postings as set forth in
section (1) of this rule.

(e) The premises does not have a dining
area which 1s visually separated from those
areas in which the consumption of alcoholic
beverages is the primary act1v1ty. .

OAR 845-06-040(6). :

Findings of Fact

15. The Commission notes Findings of Fact 9 through 14 in
connection .with whether the area for minors would be visually
separated from areas in which the consumption of alcohdlic bev;

erages is the primary activity.
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l6. The view 1is open between the bandst.and portion of
Satyricon, where the minor posting would be relaxed, and the
bar area, where the posting would not be relaxed. The‘Licensee
does not want to cut off the view between the two areas becauée
that would prevent 'persqns in the bar area from ‘see;ng the
bandstand.

Conclusiaons of Law

a. OAR 845-06- 040(6)(3) prov1des that a request for a
less restrlctlve minor postlng may be denied where the request  '
w1ll create a 51tuat10n that is 1ncon31stent with the purposes
of minor postlngs set ‘forth in OAR 845- 06- 040(1). One of the
purposes of minor postings under OAR 845-06-040(1) is to mini-
mize 'exposure of minbrs ‘to envi;onments‘ where the primary
activity is> the consumﬁtion of alcoholic h.beverageéfh
OAR 845-06~040(l)(a) : |

The prlmary act1v1ty in Satyrlcon as a whole durlng the
irelaxed postlngs is listening to the mu31cal ‘entertainment on
the stage, rather than the consumption of alcoholic beverages.
However, minors in_ the bandstand area would have reiatively
substantial.expdsure;to the bar area. ‘The view is open between

the bandstahd aréé and the bar area.f:It can be inferred that

the prlmary act1v1ty in the bar area is the consumptlon of

alcoholic beverages., The Satyrlcon sells substantlally more o

beef,and'winé than food. Beer and wine sales are about $7,000
a month while sales of food consumed inside the premises are
about $2,400 a month. Thus, the relaxed postings in the band-

stand area would expose minors to an area (the bar) where the
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primary activity ié the consumption of alcohol. .Consequently,
OAR 845-06-040(6)(a) provides a basis for denying the Licen-
see's request. .

b. OAR 845-06-040(6)(e) provides that a minor posting
relaxation may be denied if the premises does not have a.dihing
.area that is visually separated from those areas where the con-
- sumption of.alcohoi iélthe'primary activity. Saty}icon does
not have such a visually-separated dining.area. Minbrs in tﬁe
bandstand area would have a readj view of the area where aico-
hol would be'consumed. Consequently, OAR 845-06f040(6)(e) pro-
vides a basis for dénial of the Licensee's request.

IV. FAILURE TO COMPLY WITH LIQUOR LAWS

‘The following criteria may be grounds for

denying a less restrictive or may be rea- Sl
sons for requiring a more restrictive

posting:

(h) The Commission has reasonable grounds
to believe that the licensee has failed to
comply with the liquor laws and rules of
this state, especially those relating  to
minors. OAR 845-06-040(6). :

Findings of Fact

17. Matt Loomis, a minor, has been cdnvicted.of‘posées-
sion of a pontrolled substahce as a result of being in fﬁe-pos-
session of marijuana in Satyricdn‘on,June 14, 1985. Mr. qumis
"was working, helping the band playiﬁg that evening to set up
their equipment. He went into,the restroom. A peisdn-in the
- restroom offered him a smoke from a marijuana cigarette. He

accepted. He was apprehended by the police.
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18. The Commission issued the Licensee a warning for thé'
incident involving Mr. Loomis on June 14, 1985. The Commission‘
did not charge the Licensee with a violation for this incident.

19. On October 3, 1985, the Licensee permitted a minor to
enter Satyricon and drink alcohol on the 1licensed premises
without verifyiné the minor's age. As a result, the Commission
found the Licensee in .violation of OAR 845-654635(2)(3),,
OAR 845-05-035(2)(b), and OAR 845-05-035(5);

~ 20. The Portland Police Bureau removed three minors from
Satyricon in October 1985." This incident did not 1lead tb_any
criminal or administrati?e charges ggainst theALicenseé. A"

21. The Commission has had no complaints and there haye
been no violation; régarding minors at Satyricoﬁ on evenings
when minors have been allowed in the bandstaﬁd aréa under Eh
relaxed minor postind. |

- 22. The’ éortland Police Bureau oppoées 'the Licenéee's
request for relaxations of its minor postings because of inci-
dents where minoré. were illegally 6n the Satyricon licensed
. premises. The Bureau} specificaily ‘cited the .incidents'
described in Findings of Fact 17, 19 and 20 in its récomméndé-
~tion against the Licensee's request. ' The Bureau hés had prob-"
lems where minors ére allowed on prémises where alcohol ‘isrb
served.,,Commiséion's Exhibit I. |

Conclusions of Law’

" 0AR 845-06-040(6)(h) provides that the Commission may-déhy '
a requeét for relaxation of a minor posting if there are reé-'

sonable grounds to believe that the Licensee has failed to
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comply with Oregon's liquor'laws and rules, especially'those
relating to minors. 4

In the present matter, theALicensee failed to comply with
Oregon's liquor laws and rules on Octobeee3, 1985. On this
date, the Licensee was found toc have committed a'violat;on for
permitting a minor to enter the premiseS‘aﬁd consume alcoholic 
'beQerages. :See Finding of Fact 19. . -

The evidence suggests that the Licensee lmay have also
~failed to comply with Oregon's liqdor laws and rules on two
- other occasions. On the first occasion, Matt Loomis, a minor,
was convicted of being in possession of marijuana at Satyricon
on June 14, 1985. OAR 845-06-045(4) prohibits a licensee from
permittiﬁg criminal conduct on the licensed premises. On the
second occa51on, the Portland Police removed three minors from:
Satyricon in October 1985.  OAR 845-06-035(2) (b) prohlb;ts a
licensee from permitting a minor to enter or remain on a
liceﬁsed premises that is bosted prohibited to.minore.

- The evidence is not sufficient to show that the Licensee
failed to comply with the liquor laws on these other two
-occasions. OAR 845~ 06-045(4) and OAR 845 06-035(2)(b) are not
-stfict liablllty offenses, Both_requ1re, to establlsh a. viola- -
tion, that fhe iiceﬁeee }“pefmitted"y the proscrlbed act1v1ty.
The L1censee has not been found gu1lty of crlmlnal or admlnls-
~ trative charges in these two 1nc1dents. There is no ev1dence
to show whether the Llcensee permltted the proscrlbed act1v1ty

in these two 1n01dents.
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Nevertheless, the violation on October 3, 1985, 'was a
failure by the Licensee to comply with Oregon's liquor 1laws
relating to minors. This violation provides a basis for deny;
ing the Licensee's request for minor posting’relaxations under ‘
CAR 845~06-040(6)(h), despite the Licensee's lack of vio}ations

on the 54 occasions when its minor posting was relaxed. The

violation on October 3, 1985, reflects on the Licensee's likely_,a_j:

efforts and ability to control minors on the premises durlng'
postlng relaxations.

V..  UNSUITABLE OPERATION FOR MINORS

The following criteria may be grounds for
denying a less restrictive or may be rea-
sons for requiring a more restrlctlve minor
postlng' :

. . [ . . N : [y

(i) The- Comm1531on has reasonable grounds
.. to believe that the premises has been oper-. ‘
" ated in a manner not suitable for increased
access by minors, including disorderly
premises, prevalence of controlled sub-
stances or other illegal = activities. -
OAR 845-06-040(6). : .

Flndlngs of Fact

23. The Commission notes Flndlngs of Fact 17 through 22

in connectlon w1th whether the Llcensee has operated Satyrlcon_flaiti

in a manner su1table for 1ncreased access by mlnors. B o

24, When Satyrlcon has minor postlng relaxatlons, the:e;h;

7

bandstand area and the portlon for adults are separated by aff

side of the bar and by a table, with the exception of a three-’;"’”

foot passageway between the two areas. Two Satyrlcon employeeS'

stand at the passageway to ensure that no alcoholic beverages
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are taken into the area for minors and to ensure that no minors
enter the area where alcoholié beverages may be sold. The
restrooms are located in the area for minors. ) ‘

25, .In addition to the two employees that stand at the
: passageway between the area for minors and the area for_adults
during minor posting relaxations, the Licensee has two employ-~
ees stationed at the outside door to the adul£ :érea, two‘
. employees stationed at the outside door to the bandstand area,
an emplbyee wﬁo patrols the bandstand érea, and one of fﬁo
‘bartenders. |

Conclusions of Law

».

DAR 845-06-040(6)(i) provides that the Commission may deﬁy
a request for relaxation of minor posting if there are reason-
able grounds to believe the'premises has not been operated in ;u'
~manner suitable fdr-incréased access by minors. The rule indi-
cates that disorderly premises, prevalence of controlled sub-
stances, or other illegal activities may show:a manner.of oper-
ation not suitable for minors.

Thére have been several recenf- iilegal activities at
VSatyricon. The violation on October-B, 1985, concérning a
mindr enfering, rémaining and consumingron the prehiées, waé
illeéal. 'The presence of three mihors discovered at the pfémi-
ses by the Portland Policeion another occasion on Octdber 1985
wéé illegal on the parﬁlof the minors, whether or not,thié mat-
ter was a violation by the Licensee.  ORS 471.430(3).
Mr. Loomis'vpossession of mérijuané was an illegal activity on

Mr. Loomis' part.
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These three incidents of illegal activity show thet minors

have succeeded in violating the law at theApremises despite the

Licensee's efforts.

ses is

OAR 845-06-040(6) (1),

‘not suitable for increased access by minors

These three incidents show that the premi-

under

despite the lack of evidence of illegal

activities at the premises on the 54 occasions when its minor

posting was relaxed.

The three incidents reflect dnffhe Licen-

see's likely efforts and ability to control such activity dur;

ing relaxed postings.

VI. PUBLIC DEMAND

The following criteria may be grounds for

denying a less restrictive or may be rea- .
sons for requiring a more restrlctlve minor .

postlng'

L 4 L] [ 2 L ] .

. (f) The licensee has not adequately demon-
strated a substantial public demand for the
- requested minor posting. OAR 845-06-040(6).

Findings of Fact

26.

Satyricon features “underground," original and other -

kinds of music not generally offered'by other licensees of the

Commission in Portland,

with the exception of two premises.

These premiseS“ are the Pine Street Theater and the 'Starry

Night.

Night has'a Restaurant licehse. ORS 471.250. The Pine Street
Theater has eicepacity for’aboUt 700'persons.

has a capacity for about l 000 persons.

The Pine Street Theater has an RMB license.

'The Starry

The Starry Night

Pine Street Theater

and Starry Night feature acts that are more prominent than

Satyricon due to their capacity for larger audiences.
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27. Satyricon desires ﬁinor posting relaxations for bénds
that particulérly appeal to persons 18 to 20 years old. The
premises features such bands between two and six times a.manth.

28. Thefe is a core of approximately several hundred pér-
sons in Portland between 18 and 20 years old who desire Fo hear
the bands for which the Licensee seeks posting relaxations, as
evidenced by the testimony of a number .of thé-'iicensee's
witnesses. | _ |

29. with many of the bands for which the Licensee seeks
posting relaxatlons, there would not be enough attendance. and‘
enough revenue for the Licensee to make a proflt if only per-
sons under 21 years old or only persons over 21 years old were_”
allowed inside. | .

Conclusions of Law

“OAR 845-06-040(6)(f) provides a basis for denial of a
minor posting  relaxation if a'licensee has-not démonsfrate& a
substantial public demand for the requested posting.

The evidence shows substantial demand for the ﬁosting
relaxations sought by the Licensee'because of the uhique enter-
tainment at _Satyricon. There are- several"hundred perSohs
between 18 and 20 years 6f age in Portland who desire to héar
fhg type'of music that the Licensee features on the nights when
it reqdests posting relaxations. The,Satyricon'is one of only"
three premises in Portland that serve this audience. Further,
the Satyricon is the only one of the three brémises fhat pre-

sents less well-known bands, because of Satyricon's smaller
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size. The Licensee would presumably not seek a posting relaxa- _

tion to designate a large portion of the premises for minors'if

J

“there was not a demand by minors to hear such music.
Consequently, OAR 845-06-040(6)(f) does not provide a
basis for denying the posting relaxation request.

VII. GOOD CAUSE FOR TEMPORARY CHANGE IN MINOR POSTING

All licensed premises where alcoholic bev-’
erages are allowed to be consumed will be
assigned one or more minor postings by the
Commission at the time of licensing. If a
licensee desires a change in minor postings
at a later date, the licensee must request
the change in writing. The Commission may
also require changes in minor postings if
~existing postings are determined to be"
inappropriate or are being abused. -Minor
postings are intended to be permanent; how-
ever, requests by the licensee for tempor-
ary changes in minor postings may be
approved for good cause . . . . B : -
‘0AR 845-06-040(2). ' CTe

Findings of Fact

Gy

30. When the Licensee reduested minor posting relaxations
in the past, the Licensee sent the Commission a letter:listing'
ali the dates it desired relaxations during the upcomiﬁg honth.

31. AThe Licensee's minor posting relaxation requests were
routinely granted between March 1984 and July 1985. *HoweVer,
after further consideration, the Commission's staffAcancluded
that the reqdests should not be alloﬁed.~ | e

32. The Commission notes Fihdings'ovaact'B,'4,Vand 213 jﬁﬂ

with respect  to whether good cause” is shown for: temporary>.fl

changes in the Licensee's minor postings.

Page 16 of 24 - FINAL ORDER



33. Other than Satyricon, the Commissidn-has limited tem—
porary minor posting relaxétions to special events such as wed-
dings, where there was no other licensee in the.areé that could
handle thg event. Other than Satyricon, the Commission has
required that no alcohol be sold dufing temporary minor posting
relaxations. |

34. When the Commission allows a temporary pdsfing'relax-
ation, it issues the licensee a letter indicating when and'
where minors are authorized. The licensee then has the letter
to show the police if they ask about the presence of minors

during the relaxation.

Conclusions df.Law ‘
| OAR 845-06-040(2) provides that minor postings are -
intended to be perhanent, but'allows.temporaryvchanges_in min6;;
postings for good cadse. - |
The Licensee's request for temboréry posting relaxations
is not for the type of events such'as weddings that the Cémmié-
sion has normally granted. However, the fact that the Commis-
sion has found good cause for posting relaxations for. weddings
does not establish that ' no other type !of temporary posting’
relaxation shoﬁld'be allowed.
| The Liceﬁsee's posting relaxation should not  be denied
simply because they would Ee temporary rather than permanent
posting chanéés;: Good cause is shown under OAR 845-06-040(2)
because the Licensée has :anr extensive  history of temporéry »

posting changes, and ‘the “temporary nature of the posting

Page 17 of 24 - FINAL ORDER .



changes has not caused any special administrative or enforce-
ment burdens. |

The Licensee received 54 temporary posting relaxations
between March 1984 and July 1985. The Licensee requested
relaxations for all the dates it desired them during the upcom-
ing month. The requests were routinely granted. No particular
administrative burdens occurred. . A d

" The Comm1531on issues licensees a letter authorlzlng the
relaxed postings. This gives the police a reliable means of
dete;mining when minors are permitted on the premises. The

record does not show how enforcemenf of the liquor laws would

be madé more difficult simply because Satyricon's' postiﬁg,

relaxations would be temporary rather than permanent.

VIII. INCONSISTENT PRIOR COMMISSION PRACTICE :

- (1) Jurisdlctlon for Jjudicial review of
contested cases is conferred upon the Court
.of Appeals. ; S

[ 3 . . .

(8)(a) The court may affirm, reverse or
remand the order. _ _

(b) 'The court shall remand the ofder to
the agency if it finds the agency's exer- -
01se of dlscretlon to be:

L) . [ ] L] 3

(B) Incon51stent w1th an agency rule, an
‘officially stated agency position, or a
prlor agency practice, if the 1nconsistency
is not explained by the agency. o '
ORS 183.482.
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Findings of Fact’

35. The Starry Night 1is about one-half block froh
Satyricon. The Starry Night hasta balcdny and a umih fioor
that are separate. One of the areas has a minor posting that
allows minors.' Alcoholic beverages are not sold there. The
other area has a minor posting for adults only. Bee; and wine
are sold there. | ‘ |

36. The Pine Street Theater has a section posted for
adults only, where alcohol is served, and a sect10n~posted for
minors only, where alcohol is not served. 'A row of'tabies eep-,
arates: the two sections, Qith the--exception of a 'paesageway
wheie people go back and forth. The visual exposure between
the two areas and the opportunﬁty 'to pass alcohol over the
tables is greater at the Pine Street Theater than at Satyricon.

37. The Pine Street Theater does not have a v1sible bar.
Beer and wine are provided through a service bar.

38. Neither the Starry Night nor the Pine Street  Theater
‘normelly sell food, although they had proposed to sell ‘food
when they originally applied for their 1licenses. The Starry
Night sometimes sells hot dogs and cold-sandwicheé'during spe- |
cial events. The Pine Street Theater sells candy.

39. In approving the minor postings allow1ng both minors
and adults at the Starry Night and the Pine Street Theater, thei‘
Comm1551on took into account that they were prlmarlly for .
entertainment and were not open on a daily basis. Commiseion's

Exhibit H, page 4.
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40. The Commission has posted a number of Dispenser Class

A outlets so that minors are prohibited from the lounge areas

but are permitted in the restaurant areas for the purpose of
consuming food. In some of these outlets, there is no physical

or visual separation between the lounge and restaurant areas.

Conclusions of Law

ORS 183.482(8)(b)(B) provides that the Commission's orders

shall be remanded if they are inconsistent with prior Commis-

sion practice and there is no explanation for the inconsis-

tency. Moki, Inc. v. OLCC, 68 Or App 800, 683 P2d 159 (1984);

The Licensee argued that the Commission éhould allow its

posting relaxations because the Commission allows the same

postings at other premises with comparable physicgl layouts.

- .-

It should be noted that the Enforcement Diviéion has based
its proposed refusal of the Licensee's.request'on more -reasons
than simply thevphysical layout of Satyricén.‘.The Enforcement
Division has also based its recommendation on illegai actiQi—
ties involvihgvminors at the premiées. fhg evidence does not

show that the Commission has allowed posting relaxationsl ét

other outlets in the face of a similar record of illegal aptiv- N

ities. Consequently, the record would nbt show that the Com- . .
mission's denial of the Licensee's request wduld_be inconsis-

tent with other posting actions, even if the physical layout at -

Satyricon was exactly the same as other premises that the Com-
mission posts to allow both minors and adults.
With respect to the merits of the Licensee's "physical

layout" argument itself, the evidence shows three situations
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where the Commission has allowed postings for physicel layouts
that may be ctharable to Satyricon. First; the Commission
allows the Starry Night to have sections for minors and‘ for
adults. Second, the Commission allows the Pine Street Theeter
to have sections for minors and for adults. Third, fhe Commis-~
" sion sometimes allows minors in the restaurant portions of DA
outlets for dining under a No. IV Minor Postin&' where there
is no physical separation between fhe restaurant and bar areas.
Although there are similarities between Satyricon and
these 'fhree. poetiné~ situetions, there are 'also,:iﬁpertant
differences. | ’ '
| The Starry nght has much better visual and phy51cal sep-'
aratlon than Satyrlcon between the areas for minors and ..
adulte. The two areas at the Starry nght are on two separate
levels of the bu1ld1ng‘. ‘The two areas at Satyrlcon,' on the |

other-hand,lare on. the same floor level and are separated sim-

ply by a table and by a side of the bar. .

lThe No. IV Minor~Poeting is autﬁorized under OAR 845—06-
040(3)(d). This regulation provides, in pertinent part, as
follows: S o - e S

(d) No. IV or 1IV-A Minor Posting, which
reads "No Minors Permitted Except During Meal:
Hours," are posted at premises where food
service is available during meal hours.

: . . Minors may enter areas posted IV and

' IV A during the specified hours only for the
purpose of obtaining food. service, and may
remain only as long as reasonably necessary
to order and consume food. During that time,
minors may participate in suitable entertain-
ment activities offered within the No. IV or
IV-A posted areas. . . .
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The physical separation at the Pine Street Theater is more

similar to Satyricon. In both cases, tables separate the area

for adults from the area for minors. In both cases, persons in
the area for minors can easily look into the area for adults
~and see people drinking.

The view of the drinking area at the Pine Street Theater

is qualltatlvely dlfferent, however, because the Pine Street

Theater has a serv1ce bar rather than a public bar. Satyricon,'

on‘the other hand, has a publlc bar that can be readlly seen.'

from the area for mlnors. One srde of the bar at Satyrlcon
helps separate the area for minors from the area for adults.
This creates more of an atmosphere where drinking 1s the pri-

mary activity in Satyricon's area for adults. ‘Satyrlcon s pub-

*'.

lic bar, therefore, causes Satyrlcon to be more in confllct 4

with OAR. 845 06—040(1) than the Pine Street: Theater.

No. IV Minor Postlngs allow1ng minors to dine 1n the res-

taurant areas of some DA outlets where the lounge can be seen'

from the restaurant are different in an important respect from

the posting relaxations sought by the Licensee.  No. IV post-

ings allow a minor in such areas only long enough to dlne. See

Footnote l.’ Such a postlng promotes the purpose of the minor
. postlng rules to maximize the opportunlty for minors to d1ne in
licensed premlses. '0AR 845- 06 040(1)(a) . |

In contrast to such DA outlets, the Llcensee does not seek
to allow minors in Satyrlcon only to dine. Although food is

available at Satyricon, the Licensee seeks to allow minors in

solely to watch the entertainment and to_stay'as long as they
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like. This does not fall within the scope of the purposes of
the minor posting rules. There is no minor posting purpose to
maximize the opportunities for minors to see entertainment in
licensed premises where there is exposure to the bar and driﬁke
ing. OAR 845-06-040. 1 '

In light of the above, denial of Saty;icbn's_;equest for
posting relaxation has not been shown to beAinconsigtent with
prior Commission practice and should not Subject a Commission
order denying the Licensee's request to remand under
ORS 183.482(8)(b)(B). ’ ' ,
| ULTIMATE CONCLUSIONS OF LAW

The Licensee's posting relaxation request should be denied

because of the following: Satyricon is not conducive to family

dining (OAR 845-06-040(6)(g)); the postings would expose minors

to the bar area, where the primary activityAis the 6onsumption

of alcoholic beverages (OAR 845-06-040(1)(a) and OAR 845-06~
040(6)(a)); the premises does not have a dining area that is

visually separated from the areas where alcohol consumption is

the primary activity (OAR 845-06-040(6)(e)); the Licensee has

failed to follow the liquor laws concerning minors (OAR 845-06-

040(6)(h)); and illegal activities inside the premiseS»indicate'

Satyricon 1is not suitable for increased access by minors.

OAR 845-06-040(6)(1i).
The record does not show that denial of the Licensee's .
request would be inconsistent with other Commission posting

actions. ORS 183.482(8)(b)(B).
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The staff failed to prove the following denial grouhds:
'_that the primary activity at the premises as a whole during the
relaxed postings would be the consumptioh of alcoholic liquor
(OAR 845-06-040(6)(d)); that there is not a substantial demand
for the posting relaxation (OAR 845-06-040(6)(f)); that the
posting} relaxations should be denied because thgy would be
temporary rather than permanent. OAR 845-06-040(2). a
| FINAL ORDER

The Commission orders that the Licensee's request for
minor posting relaxations to allow minors in the bandsfand'por-
tion of the Satyricon, 125 NW Sixth Street, Portlahd, Orégon,
. be DENIED. | |
It is further ordered that notice ~of this 'actlon,

including the reasons for it, be given as provided by law.

Dated this 30th day of May, 1986.
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7
Douglas/Crumme’ B C. Dean Smith
Hearing$ Examiner - Administrator

Hearings Division OREGDN LIQUOR CONTROL COMMISSION

Mailed this 3ra day of June, 1986- -

Qﬂ/ﬁﬁ @ j/////ﬂ?’/

Pr006331ng Assistant .
Hearings Division

NOTICE: You are entitled to Judicial Review of this Order.
Judicial Review may be obtained by filing a Petition
for Review within 60 days from the service of this
Order. Judicial Review is pursuant to the Provisions
of ORS Chapter 183.
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