BEFORE THE HEARINGS OFFICER PANEL
STATE OF OREGON
for the
WATER RESOURCES DEPARTMENT

In the Matter of the Determination of the Relative Rights of the Waters of the Klamath River,
a Tributary of the Pacific Ocean

United States of America; The Klamath STIPULATION TO RESOLVE CONTESTS

Tribes; Klamath Irrigation District; 4065, 3380, AND 3709
Klamath Drainage District; Tulelake

Irrigation District; Klamath Basin Case No. 101
Improvement District; Ady Ditch

Improvement Company; Enterprise Claim(s): 2

Irrigation District; Klamath Hills District
Improvement Co.; Malin Irrigation District; Contest(s): 4065, 3380, 3709
Midland District Improvement Company;
Pine Grove Irrigation District; Pioneer
District Improvement Company; Poe
Valley Improvement District; Shasta View
Irrigation District; Sunnyside Irrigation
District; Don Johnston & Son; Bradley S
Luscombe; Berlva Prichard; Don Vincent;
Randy Walthall; Inter-County Title Co.;
Winema Hunting Lodge, Inc.; Reames Golf
and Country Club; Van Brimmer Ditch
Co.; Plevna District Improvement
Company; and Collins Products, LLC;
Contestant(s)

VS.
James Schelhaas,

Helen Schelhaas;
Claimant(s)

The United States of America (the “United States”), the Klamath Tribes (the
“Tribes”), and Klamath Drainage District; Tulelake Irrigation District; Klamath Basin
Improvement District; Ady Ditch Improvement Company; Enterprise Irrigation District;

Klamath Hills District Improvement Company; Malin Irrigation District; Midland
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District Improvement District; Pine Grove Irrigation District; Pioneer District
Improvement Company; Poe Valley Improvement District; Shasta View Irrigation
District; Sunnyside Irrigation District; Don Johnston & Son; Modoc Lumber Co.; Bradley
S. Luscombe; Berlva Pritchard; Don Vincent; Randy Walthall; Inter-County Title Co.;
Winema Hunting Lodge, Inc.; Reames Golf and Country Club; Van Brimmer Ditch Co.;
Plevna District Improvement Company; Collins Products, LLC, (collectively referred to
as Klamath Project Water Users (“KPWU™)) and the Oregon Water Resources
Department (“OWRD”), do hereby agree and stipulate, and request the Adjudicator to
resolve the above-captioned claim and contests, as follows:

STIPULATION TO RESOVE CONTESTS
A. STIPULATED FACTS
I On December 24, 1990, (“Claimant”) submitted a Statement and Proof of Claim
(“claim 2) to OWRD for a total of 2.0 cubic feet per second of “natural overflow” from
Jack Creek, tributary of the Williamson River, for irrigation of 218.4 acres. The claimed
priority date is “prior to 1909.”
II. On October 4, 1999, the Adjudicator issued his Preliminary Evaluation of claim 2
stating that the best information available indicates that no intent to utilize the natural
overflow existed prior to February 24, 1909. The Preliminary Evaluation further stated
that the record does not establish that there was use of water, an intent to use water, or
construction of works for the application of water prior to February 24, 1909. The
Preliminary Evaluation thus preliminarily denied claim 2.
III.  On May 4, 2000, KPWU filed contest 3380 to claim 2.

IV.  On May 4, 2000, the United States filed contest 3709 to claim 2.
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V. On May 4, 2000, the Tribes filed contest 4065 to claim 2.

VI.  The Claimant did not file a contest to the preliminary denial of his claim by the
Adjudicator in the Preliminary Evaluation.

VII.  The contests filed to claim 2 by KPWU, the United States and the Tribes
(“Contestants”) concurred with the Adjudicator’s Preliminary Evaluation preliminarily
denying claim 2 and asserted that the Adjudicator should deny the claim in its entirety.
VIII. On June 11, 2002, the Claimant was sent notice of this stipulation by certified
mail with return receipt requested. This notice informed the claimant that if he/she did
not object on or before July 2, 2002, then this stipulation would be executed by the
parties herein, and the Ajdudicator would withdraw this case from the Hearing Officer
Panel. On June 17, 2002, OWRD received the returned receipt mail card signed by the
Claimant. Claimant failed to object by the July 2, 2002, deadline stated in the notice.
IX.  OWRD and Contestants agree that Contests 3380, 3709 and 4065 can be resolved
without the need for a hearing based on the terms described below.

B. TERMS OF THE AGREEMENT

1. Although certain Contestants continue to dispute that natural overflow or sub-
irrigation provides the basis for a valid water right claim and reserve the right to assert
that position, OWRD and the Contestants agree that the Adjudicator’s entry of a Final
Order of Determination denying claim 2 will satisfactorily resolve contests 3380, 3709
and 4065 and vitiate the need for a hearing before the Hearing Officer on this claim.

2. Based on the agreement of OWRD and Contestants that these contests can be
resolved without the need for a hearing, OWRD adjudication staff hereby recommends to

the Adjudicator that he withdraw the referral of claim 2 from the Hearing Officer Panel.
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3. Based on its review of the record in this case, OWRD adjudication staff hereby
recommends to the Adjudicator that he enter a Final Order of Determination denying
claim 2 on the basis that the record does not establish that the intent to utilize the natural
overflow existed prior to February 24, 1909, and that the record does not establish that
there was use of water, an intent to use water, or construction of works for the application
of water prior to February 24, 1909, and that, therefore, the elements required to establish
a pre-1909 use are not present for claim 2.

4, If the Final Order of Determination issued by the Adjudicator for claim 2 does not
follow the recommendation of OWRD adjudication staff that the claim be denied, as set
forth in the preceding paragraph (paragraph 3), Contestants reserve the right to file
exceptions to the Final Order of Determination as to claim 2 in the Circuit Court for
Klamath County and reserve the right to participate in any other future proceedings

authorized by law.
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WATEH ncouuﬁé&iS’?Ept
THOMAS L. SANSONETTI SALEM, OREGO

Assistant Attorney General

BRUCE D. BERNARD

Trial Attorney

General Litigation Section

Environment & Natural Resources Division
U.S. Department of Justice

999 - 18th Street, Suite 945

Denver, CO 80202

Telephone: (303) 312-7319

Facsimile: (303) 312-7379

Email: bruce.bernard@usdoj.gov

ATTORNEY FOR THE UNITED STATES OF
AMERICA
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ORNA K. BABBY, Montana Stat¢ Bar No. 4235
WALTER ECHO-HAWK, Colorado State Bar No.
005216
Native American Rights Fund
1506 Broadway
Boulder, CO 80302
Telephone: (303) 447-8760
Facsimile: (303) 447-7776

babby@narf.org
wechohwk@narf.org

CARL ULLMAN, Oregon State Bar No. 89156
Water Adjudication Project

The Klamath Tribes

P.O. Box 957

Chiloquin, OR 97624

Telephone: (541) 783-3081

Facsimile: (541) 783-2609
bullman@cdsnet.net

ATTORNEYS FOR THE KLAMATH TRIBES
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SOMACH, SIMMONS & DUNN
A Professional Corporation

W -

ANDREW M. HITCHINGS, Calif. State Bar No.
154554

Somach, Simmons & Dunn

400 Capitol Mall, Suite 1900

Sacramento, CA 95814

Telephone:

Facsimile:

ahitchings@lawssd.com

ATTORNEYS FOR KLAMATH IRRIGATION
DISTRICT, ET AL. (“KLAMATH PROJECT
WATER USERS” as identified above)
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ALTER PERRY, 14, Oregon Bar No. 83361
JUSTIN WIRTH, Oregon Bar No. 00426
Assistant Attorneys General
Oregon Department of Justice
1162 Court Street
Salem, OR 97301-4096
Telephone:

Facsimile:
walter.perry@doj.state.or.us
Justin.wirth@doj.state.or.us

ATTORNEYS FOR OREGON WATER
RESOURCES DEPARTMENT

e
RENEE MOULUN
Oregon Water Resources Department
158 12" Street, NE
Salem, OR 97301
Telephone: (503) 378-8455 ext. 239
Facsimile: (503) 378-6203
renee.m.moulun@wrd.state.or.us

AGENCY REPRESENTATIVE FOR OREGON
WATER RESOURCES DEPARTMENT
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CERTIFICATE OF SERVICE

I certify that on September 12, 2002, I served a true and correct copy of the
STIPULATION TO RESOLVE CONTESTS 4065, 3380, AND 3709, with sufficient

first-class postage prepaid to the following:

James and Helen Schelhaas
Route 2, Box 92
Omak, WA 98841

Bruce D Bernard

United States Dept. of Justice
999 18th St., Ste 945
Denver, CO 80202

Carl Ullman
PO Box 957
Chiloquin, OR 97624

Lorna Babby

Native American Rights Fund
1506 Broadway

Boulder, CO 80302

Walter Perry/Justin Wirth
Oregon Dept. of Justice
1162 Court St NE

Salem, OR 97310

Teri Hranac, Adjudications Specialist
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