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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
WATER RESOURCES DEPARTMENT

In the Matter of the Determination of the Relative Rights of the Waters of the Klamath
River a Tributary of the Pacific Ocean

United States of America; PROPOSED ORDER ON STIPULATION
Contestant,
Case No. 171
V.
Claim No. 26
Cecil Saxon,;
Claimant/Contestant. Contest Nos. 3439, 3781, 40832, and 5655
HISTORY OF THE CASE

On December 7, 1990, Claimant Cecil Saxon filed Claim No. 26 in the Klamath Basin
Adjudication. (Ex. 1 at 1-5.)

On October 4, 1999, the Adjudicator issued his Preliminary Evaluation of Claim No. 26
preliminarily denying the claim for failing to establish that water for the claimed use was used by
the last Indian owner of the property or was diligently developed by non-Indian owners of the
property after transfer from the last Indian owner. (Ex. 1 at 143-144.)

On May 8, 2000, the United States filed Contest No. 3781 alleging insufficient evidence
for the right claimed and alleging that the required elements are not established for the claim.

On May 8, 2000, the Klamath Tribes filed Contest No. 4083 alleging insufficient
evidence for the right claimed and alleging that the required elements are not established for the
claim.

On May 8, 2000, the KPWU filed Contest No. 3439 alleging insufficient e\fidence for the
right claimed and alleging that the required elements are not established for the claim.

On April 1, 2004, the KPWU voluntarily withdrew Contest No. 3439.

On June 22, 2004, the United States, Claimants, the Klamath Tribes, a}nd OWRD filed a
document titled “Stipulation of Facts™ with the Office of Administrative hearings.

On August 18, 2004, the Klamath Tribes voluntarily withdrew Contest No. 4083.

!on April 1, 2004, the Klamath Project Water Users (“KPWU”) voluntarily withdrew Contest No. 3439,

2 : i i 4083.
On August 17, 2004, the Klamath Tribes voluntarily withdrew Contest No. REC E |VED
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EVIDENTIARY RULINGS

OWRD Exhibit 1, and Exhibits CL 26

00037, 00038, 0o 41, 00050 00001, 00004-14, 00019, 00020, 00022-29, 00035

and 00052 were admitted into the record upon stipulation,

ISSUE PRESENTED

Whether the required elements are satisfied for the clajm,

FINDINGS OF F ACT

The parties have stipulated to the following facts:

1. Claimant owns all lands identifi
ed as the Place of Use in Claim No. 26
1,3-10, 16-18, 23, and 143; (1. 4 0001920, 26 00025-27) (Bx Lat

3. The lands with.in the Place of Use are unallotted lands that were formerly held in
trust by the United States for the Klamath Tribes. On October 20, 1959, Vernie

by Deed of Tribal Property from the United States, acting through the Bureau of
Indian Affairs, to Lots 3 & 4, Section 36, Township 31 South, Range 13 East,
Willamette Meridian, Oregon, containing 66.20 acres, more or less (“the
Property”). This deed was later corrected by a corrected Deed of Tribal Property
on June 1, 1961, to correct an error in the county name. (Ex 1 at 9-10; CL 26
00004-6, 00050.) The Property included the claimed Place of Use in Claim No.
26.

4, The United States transferred title to the Property pursuant to the express
language of the Klamath Termination Act.

5. Vernie and Delores Hood are Klamath Tribal members. (CL 26 00022-23,
00025.)

In 1962, Linda Van Atter and Nicholas Vernon Hood took title to an undivided %2

6. . - .
interest in the Property through probate, subject to the curtsey right of Vernie
Hood, from Delores Hood. (Ex. 1 at 16.)
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7.
On or about April 30, 1965, ve

i
Property to Eleven.77 Motors te Hood conveyed an undivideq %2 interest in the

Inc. by Warranty deed. (CL 26 00007.)

8 Inigsg, py
> orence Watah, ag oyard:
conveyed an undivigeq 1, intf%reirtdilriu;l Of the estate of I.indg Van Atte

quitclaim deed. (CL 26 00008 ) he Property to Linda Van Atter Brown by

10. On or about J,
, une 27, 1973 Lake C
interest i ’ ~ounty, Oregon forec] undivj
intoreat 1 311: Ifrrgpe;tty Illlelld by Linda Van Atter Broys aonszci}?: utilfiiv‘glcvilied %
pe y e d b N. . . R 1 € 4
) Y Nicholas Verpje Hood by sheriffs deed. (CL 26

1. Onorap
. about March 22, 1978, Lake County, Oregon conveyed an undjvided 14

. b (i 2

13. On orabout April 28, 1989, G
. , » Gordon York conveyed an undivided 1/ : i
Property to Cecil and Beverly Saxon. (CL 26 OO}(I)ZO.) wrdivided % intrestn the

14, The Place of Use is irr.igated.by diverting water from Long Creek and carrying it
through three lateral ditches in an eastward direction to the Property. (Ex. 1 at 47-

48.)

15. The Place of Use has been irrigated continuously since at least 1953. (CO 26
00001; CL 26 00024-25, 00035; Ex 1 at 41.)

16. Subject to a determination that the claim otherwise satisfies the conditions for a
water appropriation in the Klamath Basin Adjudication, the parties have stipulated
that the terms of the water right, if any, associated with Claim No. 26 are as

follows:

Point of Diversion Locations: SW1/4 NE1/4, Section 4, T32S, R13 E,
Willamette Meridian, Lake County, Oregon.

b. Source: Long Creek.

c. Use: Irrigation.
Amount Beneficially Used: 1.43 cubic feet per second (c.f.s.), measured

d. Secon
at the point of diversion and further limited to a dlver519n_not_to exceed
3.5 acre-feet per acre for each acre irrigated during the irrigation season of
each year.
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. l()ZL 00024, 00027-29, 0035, 0003g) oo 99,123, 124, 146,
; eriod of Use: March 1 to October.31.

CONCLUSIONS OF LAW

The required elements of the claim have been established

OPINION
In the u :
Indian Reservation. g, :‘ﬁl; Iftai?o?j (:ia lv;ef:ater Tght connected wijth Property that was once part of an
satisfaction of five elements: wnayzed asa Walion” water tight. Such a right r equires

(3) T}{e amount of water claimed for irrigation is based on the number of acres under
lrrigation at the time of transfer from Indian ownership; except that:

(4) The claim may include water use based on the Indian allottee's undeveloped irrigable
la'.n‘d 1o the extent that the additional water use was developed with reasonable
diligence by the first purchaser of land from an Indian owner.

(5) After initial development, the water claimed must have been continuously used by the
first non-Indian successor and by all subsequent successors.

If these elements are proven, the claim will be assigned a priority date of October 14,
1864, the date the Klamath Reservation was established.*

In this case, the property was formerly part of the Klamath Reservation, and was held in

3 These are claims by non-Indian successors to persons of Indian ancestry who acquirgd portions of lgnd formerly
part of an Indian reservation by grant from the United States as trustee. The name derives from Colville

Confederated Tribes v. Walton, 647 F2d 42, 51 (9™ Cir 1981).
* Treaty Between the United States of America and the Klamath and Moadoc Tribes and Yahooskin Band of Snake

Indians. October 14, 1864, 16 stat. 707. "The priority date of Indian rights to water for irrigation and df)mestic
purposes is 1864 [date of reservation creation] * * * For irrigation and domestic purposes, the non-Indian ‘
landowners and the State of Oregon are entitled to an 1864 priority date for water rights appurtenant to their land

which formerly belonged to the Indians.” United States v Adair, 478 F. Supp. 336, 350 (D. Or. 1979).R Ec E 'V E D
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The claim is approved on the following termg:

a. Point of Diversion Locati
- ocations: SW1/ i
Willamette Meridian. T g County O4;3NE1/4, Section 4, T328,RI3 E,
Source: Long Creek. e
¢ Use: Irrigation.
. A i
2 Itl}l:;uplgi Il;e;‘eglizlall.y Use(cilzfl.43 cubic feet per second (c.f.s.), measured
ersion and further limited to a diversion no 0
) - t to
3.5 acre-feet per acre for each acre irrigated during the inigationz);zzzi of

o o

each year.
e. Priority Date: October 14, 1864.
f. Place of Use: 28.4 acres on Lot 3, and 28.8 acres on Lot 4 in Section 36,

Township 31 South Range 13 East, Willamette Meridi
, , 1an, Lake County,
Oregon. (OWRD Exh. 1, pp. 7, 23, 26, 41, 48, 56, 57,59, 123, 124, 14yO-
CL 00024, 00027-29, 00035, 0003 8.) ’
g Period of Use: March 1 to October 31.

(Do thsit

Daina Upite, Adminis_tratigi}aw Judge
Office of Administrativé’Hearings

Dated: August 30, 2005

3 Although this appears to be a question of first impression in Oregon, it is apparent that federal reserved rights can
be transferred when the reserved lands pass into private ownership. Although this is established as to “allottments”

under Walton, ibid. formal allottment is not necessary (cf. Hackford v. Babbitt 14 F3rd 1457 (10™ Circ. 1994)
transfer of reservation lands to a corporation, and distribution of lands by corporation, results in private landowner

acquiring a water use.) REC EIVED
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NOT
ICE TO THE PARTIES: If you are not satisfied with this Order you may:

EXCEPTIONS: Parties may file i i
: . . o s
e OARy1 s (;;(i%%;%ns to this Order with the Adjudicator within 30 days of

eE\)/(i(;eerglons may be made to any proposed finding of fact, conclusions of law, summary of
ne ce, or recommenfiatlons of the Administrative Law Judge. A copy of the exceptions shall
also be delivered or mailed to all participants in this contested case.

Exceptions must tye in writing and must clearly and concisely identify the portions of this Order
excepted to apd cite to appropriate portions of the record to which modifications are sought.
Pgr@es opposing these exceptions may file written arguments in opposition to the exceptions
within 45 days of service of the Proposed Order. Any exceptions or arguments in opposition
must be filed with the Adjudicator at the following address:

Dwight W. French

Oregon Water Resources Department
725 Summer Street N.E., Suite “A”
Salem, OR 97301

RECEIVED
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CERTIFICATE OF SERVICE

I hereby certif
y that on August 30, 2005, I mai
ORDE , 2005, I mailed a true copy of th -
R ON STIPULATION, by depositing the same in Fge%'s.eptggowmg, PROPOSEY

97309, with first class postage prepaid thereon, and addressed to:

Dwight W. French / Teri Hranac
Oregon Water Resources Department
725 Summer Street N.E., Suite “A”
Salem, OR 97301

Dwight W French@wrd.state.or.us

Teri. Hranac@wrd.state.Or.us

Steven L. Shorpshire
Jordan Schrader PC
PO Box 230669
Portland, OR 97281
Phone: 503-598-7070

Fax: 503-598-7373
'ordanschrader,com

Steve shorpshire@IOrCEEEEEEEE

Office, Salem, Oregon

Barbara Scott-Brier

US Dept of Interior

500 NE Multnomah St., Suite 607
Portland, OR 97232

Phone: 503-231-1239

Fax : 503-231-2166

Jesse D. Ratcliffe / Stephen E.A. Sanders
Oregon Dept. of Justice

1162 Court St NE

Salem, OR 97310

Phone: 503-378-4500

Fax: 503-378-3802

J esse.d.ratchffe@doj state.or.us
Steve .sanders@doj state.or.us
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