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IX. PROBATION

A. LEVEL OF COMMUNITY SUPERVISION

As noted earlier, the level of probationary supervision shall be
set by the Department of Corrections or the appropriate community
corrections official. OAR 253-05~014. The initial level of
supervision shall correspond to the offender's risk assessment
classification. Ideally, the degree of supervision should be
sufficient to ensure compliance with the conditions of probation
and to protect the public from any further criminal conduct.

During the course of the probationary term, the level of
supervision may be adjusted by the supervisory authority. If the
offender’'s conduct in the community indicates the need for
additional supervision, an increase in the supervision level is
appropriate. Conversely, if the offender demonstrates an ability
to comply with the conditions of probation and to avoid further
criminal conduct, the degree of supervision should be reduced.
The supervisory authority should review the offender's
supervision level as often as possible to ensure the most
appropriate use of supervisory resources.

OAR 253-05~014 LEVEL OF COMMUNITY SUPERVISION. (1) The
Department or its designees shall use a risk assessment
classification system to classify offenders for supervision
purpeoses,

(2) The level of supervision shall be established by the
Department or its designees based on the offender-risk
clagsification. The level of supervision may be increased or
decreased by the supervisory autherity in response to the
offender's conduct under supervision and as is necessary to
manage the offender in the community.

Commentary

This rule recognizes that each offender under community
supervision should be subjected to that degree of supervision

‘needed to protect the public and to insure compliance with the

conditions of supervision. Different offenders thus require
different supervision levels.

Section (1) directs the Department of Corrections or its designee
to use a risk assessment system to classify offenders for
supervision purposes.

Section (2) requires that the level of supervision be based on
the resulting offender-risk classification, and permits the
supervisory authority to increase or decrease that level based on
the offender's subsequent conduct in the community. The level of
supervision should always be sufficient to manage the offender
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successfully in the community.

These provisions depend on the use of a statewide risk
classification instrument to ensure that the same standards are
used to classify offenders in all jurisdictions. Systematic
classification also seeks to ensure the best use of limited
supervisory resources whereby more resources are used to
supervise offenders judged to pose the greatest risk of probation
violation, including the risk of new criminal conduct.

B. MODIFICATION OF PROBATIONARY TERMS

When an offender "succeeds® on probation, the sentencing judge is
free to reduce the probationary term. ORS 137.550(1) and OAR
253-05-010. This traditional aspect of judicial discretion is
retained in the guidelines system. If the sentencing judge
determines that the conditions of probation have been
sufficiently satisfied, the probatiocnary term may be shortened or
completely terminated. The judge may also transfer the offender
to bench probation and thereby suspend active supervision of the
offender.

Conversely, if the offender fails to comply with the conditions
of probation, the sentencing judge may impose certain local
sanctions, ORS 137.540(6) or if necessary, revoke probationary
supervision and impose a prison term sanction. ORS
137.550(4) (b) .

When the sentencing judge decides to impose additional conditions
of probation, the sentencing judge is free to impose any non-
custodial condition of probation. O0AR 253-05-015 and ORS
137.540(6). If the sentencing judge seeks to sanction a -
supervision violation with a custodial condition, he or she must P
comply with general limitation placed on the use of custodial o
conditions by the State Sentencing Guidelines Board. OAR 253-05- -
011, 253-05-012 and 253-05-013. ?

The sentencing judge must have reserved custody units from the
initial probationary sentence, if a custodial sanction is to be i
imposed. Consider, for example, an offender sentenced to a :
probationary sentence in grid block 3-F for a Criminal Nonsupport
conviction. The sentencing judge imposes the full 120 units -
permitted as part of the presumptive sentence. The judge also é
imposes the following custodial conditions of probatien: a 30-day
jail term (30 custody units) and 30-days of house arrest (30 "
- custody units). After having served the full term of custodial B
conditions, the offender commits a number of serious probation i
violations. The sentencing judge retains 60 custody units (120 -
(30 + 30) = 60) to impose a custodial sanction for the :
supervision violations. ti

Under the provisions of OAR 253-05-013, the sentencing judge may -
use a maximum of 60 custody units to impose a jail term during L
the probationary period. Consegquently, if the sentencing judge ¢
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wishes to impose a jail term sanction for the supervision
violation, it must be limited to no more than 30 days. If the
judge does impose a thirty-day jail term, he or she will still
have 30 custody units to impose a non-jail custody sanction.

As noted earlier, a probationary sentence under the guidelines
system is not related to a suspended sentence. See, ORS 137.010
as amended by Section 6, Chapter 790, Oregon Laws 1989.
Consequently, when the offender fails on probation under the
guidelines system, the sentencing judge must refer to the rules
of the State Sentencing Guidelines Board to determine the
appropriate revocation sanction. *

When a probation revocation sanction is imposed, the sentencing
court may on a discretionary basis give the offender credit for
any time served in jail as part of the probationary sentence.

OAR 137.550 (6) (as amended by Section 17, Chapter 790, Oregon
laws 1989). This is a new aspect of judicial discretion which
also applies to pre-guidelines cases. Previously, the sentencing
judge was required to order credit for time served as a condition
of probation. This requirement was eliminated by the 1989
Legislative Assembly when it established the new rule for
probation revocations under the guidelines system.

OAR 253-05-010 MODIFICATION OF PROBATIONARY TERMS. (1) A
sentencing judge may shorten or terminate a probationary sentence
or transfer supervision to bench probation upon a finding that
supervision is no longer necessary to accomplish the purposes of
the imposed sentence.

(2) Reduction or modification of a probationary sentence as
provided by this rule shall not require a hearing.

Commentary

Section (1) of this rule defines a sentencing judge's authority
to shorten or terminate a probationary sentence or to transfer
supervision to bench probation if the court finds the purposes of
the imposed sentence no longer require active supervision. That
authority should be exercised only after full consideration of
relevant public safety factors. This section is consistent with
current law (ORS 137.550(1)).

Section (2) provides that these rules do not require a judicial
hearing for the reduction or modification of a probationary
sentence, .

C. REVOCATION

1. Basis for Revocation

OAR 253-10-001 REVOCATION OF PROBATION. The decision t? r?voke
probation is discretionary and may be exercised upon a finding
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that the offender has violated one or more of the conditions of
probation, or that the offender has participated in new criminal
activity.

Commentary

This rule confirms that sentencing guidelines do not change the
sentencing judge's discretion to revoke probation. Because OAR
253-~10-002 requires a period of state imprisonment upon

revocation, however, the sentencing judge should revoke probation

only if the judge determines that no less severe sanction would
be appropriate given the circumstances of the supervision
violation. -

As stated in OAR 253-02-001, a principal objective of sentencing
guidelines in allocating available prison rescurces is to provide
adequate space as a sanction for probation revocation. Achieving
that objective, however, requires the prudent use of revocation,
and the careful consideration in every case of other sanctions in
lieu of revocation.

2. Revocation Sanctions

OAR 253-10-002 REVOCATION SANCTIONS. (1) For those offenders
whose presumptive sentence was probation, the sentence upon
revoecation shall be a prison term up to a maximum of six months,

{(2) For those coffenders whose probationary sentence was either a
departure from a presumptive prison sentence or a sentence
imposed pursuant to OAR 253-05-006, the sentence upon revocation
shall be a prison term up to the maximum presumptive priscn term
which c¢ould have been imposed initially.

(3) When inmposing a revocation sanction, the sentencing judge
shall also set a term of post~prisom supervision in accordance
with OAR 253-05-002.

(4) No revocation sanction may exceed the limitations established
by this rule.

Commentary

Section (1) provides a maximum prison sentence of up to six
months upon revocation of a presumptive sentence of probation.
This rule ensures a definite prison-term sanction for probation

r vocations without diminishing the corrections system's capacity
to execute in full the presumptive sentences established by these
rules.

When an offender has been revoked from probation, the sentencipg
judge may, but is not required to, grant credit for incarceration
time served as part of the probationary sentence. ORS
137.550(6). 1If the sentencing judge grants such credit, he or
she should indicate at the revocation hearing how many custody
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units the offender served before revocation.

Section (2) provides a more severe probation revocation sanction
when the probationary sentence was imposed as a dispositicnal
departure or as an optional probaticnary sentence. In these
cases, the probation revocation sanction is a prison term up to
the maximum presumptive prison term which could have been imposed
when the offender was initially sentenced.

This section reflects a policy judgment by the Guidelines Board
that an offender granted probation in lieu of presumptive
imprisonment should remain subject to the imprisonment that the

- eourt could have imposed as a presumptive sentence under these

guidelines. This sanction policy should encourage probationary
sentences in appropriate cases because the sentencing judge
retains the authority to impose the more substantial prison term.
The policy should also encourage compliance with the conditions
of probation because the offender will be aware of the more
severe reveocation penalty.

Section (3) provides that imprisonment which occurs as a sanction
for probation revocation must include a term of post-prison
supervision set according to the most seriocus crime of conviction
as provided by QAR 253-05-002.

Section (4) provides that a revocation sanction may not exceed
the maximum prison or post-prison supervision term established by
this rule. Any revocation sanction which exceeds the limitations
of this rule is prohibited. The sanctions described by this rule
are penalties for supervision violation and do not directly
relate to the crime of conviction. The Guidelines Board has
determined that the sanctions established by this rule are
appropriate maximum sanctions for the most serious supervision
violations.

These limitations on revocation sanctions apply even when the
violation represents new criminal conduct. If the maximum
revocation sanctions established by this rule are inadequate to
punish the offender for the new criminal conduct, the cffender
should be prosecuted for the new crime.

Special Note: To the extent permissible under law, the
State Board of Parole and Post-Prison Supervision must adopt
rules to establish parole sets for probation revocations for
felonies committed before November 1, 1989, to correspond to
the revocation sanctions provided by this rule for felonies
committed on or after November 1, 1989. Section 18a,
Chapter 790, Oregon lLaws 1989. To do comply with this
legislative directive, the Board will need to identify the
grid-block classification for each crime of convictioen. 1If
possible the sentencing judge should recommend an
appropriate classification whenever probation revocation is
ordered for an offender sentenced for a crime committed
prior to November 1, 1989.
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