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IV. PRESUMPTIVE SENTENCES

The Sentencing Guidelines Grid is an offender classification tool
whereby each offender is classified for each crime of conviction
in one of nlnety-nlne cells. The offender's grid block
classification is used to establish a presumptive sentence for
the crime of conviction. The presumptlve sentence is the
sentence that should be imposed in the usual case. When a case
involves unusual facts which make it unique for sentencing
purposes, a departure sentence may be appropriate.

This section, however, will focus on the use of the Sentencing
Guidelines Grid to identify and impose presumptlve sentences.
The grid itself is divided diagonally with what is called the
dispositional line. This line divides the grid into two parts.
The grid blocks located above the dispositional line establish
presumptive prison sentences. The grid blocks below the :
dispositional line establish presumptive probationary sentences.
This section describes the proper application of presumptive
sentence for a single crime of conviction. Presumptive multiple

sentences will be described in Chapter V of this manual.

A. PRESUMPTIVE PRISON AND POST-PRISON SUPERVISION SENTENCES

The presumptive sentence for an offender classified in a grid
block akove the dispositional line is prison term followed by a
term of post-priscn supervision. The presumptive prison term is
described by OAR 253-05-001 as range of months indicated in the
appropriate block on the sentencing guldellnes grld.12 The term
of post-prison supervision for most offenses is established by
OAR 253-05-002. A special rule, however, has been established
for the post-prison supervision term of offender's sentenced for
ORS 163.105 Aggravated Murder and ORS 163.115 Murder. OAR 253~
05-004.

The rules for setting a presumptive prison sentence (including a
term of post-prison supervision) are included below for the
reader's convenience. The State Sentencing Guidelines Board's
commentary to these rules should be tonsulted for more
information on the proper calculation of presumptive prison
sentences.

1. Term of Imprisonment

OAR 253-05-001 TERM OF IMPRISONMENT. If an offense is
classified in a grid block above the dispositional line, the

" A more detailed description of departure sentences is

included in Chapter VI of this manual.

2 see, p. 16.
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presumptive sentence shall be a term of imprisonment within the
durational range of months stated in the grid block. The
sentencing judge should select the center of the range in the
usual case and reserve the upper and lower limits for aggravating
and mitigating factors insufficient to warrant a departure.

Commentary

The presumptive sentence for any offender classified in a grid
block above the dispositional line is a term of imprisonment
within the range of months indicated in the grid block. The
sentencing judge has discretion to sentence at any place within
the range. However, because one of the cbjectives of the
guidelines system is the elimination of sentencing disparity, the
sentencing judge is advised to set the prison term for most cases
at the center of the presumptive sentence range.

2. Term of Post-Prison Supervision

OAR 253-05-002 TERM OF POST-PRISON COMMUNITY SUPERVISION. (1) A
term of community supervision shall be imposed as part of the
sentence for any offender who is sentenced to prison as provided
by these rules or as a departure. This term of community
supervision shall be described as post-prison supervision.

(2) The duration of post-prison supervision shall be determined
by the crime seriousness category of the most serious current
crime of conviction:

(2a) one year for Crime Categories 1-3;
(b) two years for Crime Categories 4-6:; and
(¢) three years for Crime Categories 7-11.

(3) The term of post~prison supervision shall begin upon
completion of the offender's prison term.

(4) The term of post-prison supervision, when added to the prison
term, shall not exceed the statutory maximum sentence for the
crime of conviction. When the total duration of any sentence
(prison incarceration and post-prison supervision) exceeds the
statutory maximum sentence, the sentencing judge shall reduce the
duration of post-prison supervision to the extent necessary to
conform the total sentence length to the statutory maximum.

Commentary

Under the sentencing guidelines system the role of "parole” in
setting the actual length of imprisonment is ended. However,
given both the legislature's direction to include "the
requirement and duration of parocle" in the guidelines system
(Section 2, 1987 legislation) and the parole provisions of Ballot
Measure 10, 1986 General Election (now codified as ORS 144.305),
the Guidelines Board concluded that the legislature did not
intend to end the state's traditional community supervision

$~-89 91




-

i
:

policies which also form part of the current "parole® systen.
Consequently, the Guidelines Board adopted a system of post-
prison community supervision. This rule prov1des the basic
structure by which offenders will be supervised in the community
for set period of time after their release from prisoen.

Section (1) requires that each felony sentence of imprisonment
shall include a term of post-prison supervision.

Section (2) establishes the presumptlve duratiens of post-prison
supervision: one year for Crime Categories 1-3; two years for
Crime Categories 4«6; and three years for Crime Categories 7-11.
The term of post-prison supervision is determined by the crime
seriousness classification of the most serious crime of
conviction.

Although not expressly stated, this rule does not allow departure
as to the term of post-prison superv151on. Aggravating or
mitigating facts of the current crime of conviction should be
recognized in the sentencing court's durational (incarceration
term) or dispositional (prison versus probation) decision.

Section (3) provides that the term of post-prison supervision
shall begin upon completion of the prison term.

Section (4) precludes imposition of a sentence that exceeds the
statutory maximum sentence for the crime of conviction. When the
presumptive guidelines sentence (1nclud1ng both the prison term
and the term of post-prison supervision) exceeds the statutory
maximum sentence for the crime of conviction, the sentencing
judge is directed to reduce the length of post-prison superv1smon
to conform the total sentence length to the statutory maximum
term.

Example: An offender is classified in grid block 8-B for a
Sexual Abuse I conviction. The sentencing judge imposes a
presumptive prison term of three years and a three~vear
post-prison supervision term as required by OAR 253-05-
002(2). Sexual Abuse I is a Class C felony with a maximum
statutory sentence of five years. 'The offender's total
sentence of six years exceeds the statutory maximum
sentence. Consequently, this rule requires the sentencing
judge to shorten the term of post-prison supervision to two
years.

OAR 253~05-~004 POST-PRISON SUPERVISION FOR AGGRAVATED MURDER

(1) The term of post-prison supervision for an offender serving a
life sentence pursuant to ORS 163.105 or ORS 163.115 shall be for
the remainder of the offender's life, unless the Board finds a
shorter term appropriate. In no casée shall the term of
supervision be less than three years.

(2) The limit on sanctions for post-prison supervision violations
provided in OAR 253-11-004(3) shall not apply to offenders on
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post-prison supervision as provided by this rule.

Commentary

This rule is intended to avoid any conflict with current law as
to the supervision of persons convicted of aggravated murder or
murder/felony murder. Existing statutory law permits the
1mp051t10n of a indeterminate life sentence with a m““_utcry
minimum term. When such an indeterminate sentence is imposed as
permitted by QAR 253-09-001(1), the offender may be eligible for
release. If such an offender has been sentenced for a crime
committed on or after November 1, 1989, the offender will be
released to post-prison supervision. This rule describes how
post-prison supervision shall be administered for offenders
serving indeterminate life sentences.

Section (1) extends the term of post-prison supervision for an
offender serving a life sentence for aggravated murder (ORS
163.095) or murder/felony murder (ORS 163.115) to life unless the
Board of Parocle and Post-Prison Supervision imposes a shorter
period. The offender must serve at least three years of post-
prison supervision in appropriate cases.

Section (2) provides that the limitations on post-prison
supervision sanctions established by OAR 253-11-004(3) do not
apply to coffenders serving life sentences for aggravated murder
or murder/felony murder. Consequently, the Board of Parocle and
Post-Prison Supervision may revoke community supervision
repeatedly and impose prison term sanctions for any supervision
violation.

B. PRESUMPTIVE PROBATION SENTENCES

Amendments made to ORS 137.520 by the 1989 Legislative Assembly
eliminate the use of suspended sentences to impose probationary
terms on offenders sentenced under the guidelines system. Under
the guidelines system, a sentence of probation is the sentence
imposed by the sentencing judge. This section will illustrate
how presumptive probationary sentences are established and
imposed for all offenders classified in a grid block below the
dispositional line (CAR 253-05-007).

The texrm of a presumptive probationary sentence is established by
OAR 253-05-~008. The guidelines system describes two general
types of conditions of probation: custody conditions and non-
custody conditions. The use of custody units to impose custody
conditions of probation including the use of jail as a conditicn
of probation are described in rules: OAR 253-05-011, 253-05-012
and 253-05-013. The use of non—custody conditions of probation
under the guidelines system is described in rules: OAR 253-05-015

and 253-09-003.
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Statutory Provision-ORS 137.520 (as amended Section 15, Chapter
790, Oregeon Laws 1989):

{1) The commlttlng magistrate, having sentenced a defendant to
confinement in a county jail for a period of up to one year, or
as provided by rules adopted by the State Sentencing Guidelines
Board for felonies committed on or after November 1, 1989, may
parole the defendant outside the county jail subject to conditioen
and subject to being taken back into confinement upon the breach
of such condition. The committing magistrate may also authorize,
limit or prohibit the release of a sentenced defendant upon pass,
furlough, leave, work or educational release.

(2) The committing magistrate, having placed a defendant upon
probation and having confined the defendant as a condition of
that probation in a county jail for a peried up to one year, or
having imposed a sentence of probation with confinement in the
county jail in accordance with rules adopted by the State
Sentencing Guidelines Board for felonies committed on or after
November 1, 1989, may authorize, limit or prohibit the release of
such person upon pass, furlough, leave, work or educational
release.

(3) The sheriff of a county in which a defendant is confined in
the county jail by sentence or as a condition of probation may
allow the release of the defendant upon pass, furlough, leave,
work or educational release unless otherwise ordered by the
committing magistrate.

(4) A defendant confined in a county jail and placed upen
educational release or upon work release shall, during the hours
in which not so engaged or employed, be confined in the county
jail unless the court by order otherwise directs or unless the
sheriff otherwise directs in the absence of a contrary order by
the court. The defendant's net earnings shall be paid to the
sheriff, who shall deduct therefrom and pay such sums as may be
ordered by the court for the defendant's board, restitutien,
fine, support of dependents and necessary personal expense. Any
balance remaining shall be retained by the sheriff until the
defendant's discharge from custody, whereupon the balance shall
be paid to the defendant.

Statutory Summary

Section 15 amends ORS 137.520 to eliminate reference to suspended
sentences to make this statute on probationary sentences
compatible with sentencing guidelines.

l. Duraticen of Probation

The following rules describe how the duration of supervision is
determined for a presumptive probaticnary sentence.
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CAR 253-05-008 DURATION OF PROBATION. (1) The presumptive
duration of probation shall be determined by the crime
seriousness category of the most serious current crime of
conviction:

(a) eighteen months for Crime Categories 1-2;
(b) two vears for Crime Categories 3-5;

(c) three years for Crime Categories 6-8: and
(d) five years for Crime Categories 9-11.

(2) (a) Subject toc subsection (b) of this section, the sentencing
judge may extend the length of probation by increments of up to
one year upen finding a violation or violations of the comnditions
of probation or when necessary to ensure that the conditions of
probation are completely satisfied.

(b) A probationary term shall not exceed five years.

{3) The time during which the offender has absconded from
supervision and a bench warrant has been issued for the
offender's arrest shall not be counted in determining the time
served ¢n a sentence of probation.

(4) Nothing in this rule shall preclude the sentencing judge from
imposing a period of bench probation as the probationary sentence
required or permitted by the sentencing guidelines.

Commentary

Section (1) prescribes the presumptive duration of probation
according to the crime sericusness category of the most serious
current crime c¢f conviction. The duration of the presumptive
probationary term increases with the seriousness of the crime
category: 18 mcnths (Crime Categories 1-2), two years (Crime
Categories 3-~5), three years (Crime Categories 6-8), and five
years (Crime Categories 9-11). This scale represents a judgment
by the Guidelines Board that the most relevant factor in setting
the length of probation is the crime seriousness ranking of the
crime of conviction.

Section (2) allows the sentencing judge after a hearing to extend
without departure the duration of probation by cne-year
increments, up to a maximum of five years, for violation of
probation conditions or to insure probation conditions are met.
The Guidelines Board decided that incremental increases of
probation duration beyond the presumptive probaticnary term would
permit he maximum effective use of limited supervisory
resources.

The presumptive probationary term should only be extended after
the court has determined that the offender has violated the
conditions of probation or that the offender's performance on
supervision indicates a need to extend the probationary term.
The Guidelines Board makes no determination as to whether a
hearing should be held to establish the grounds for an extension.

9~-89 95

bk




In no case should the term of probation be extended by an
increment of more than a one year.

Section (3) provides that the calculation of time served on
probation should exclude any time during which an offender has
absconded from supervision and a bench warrant has been issued
for the arrest of the offender. This provision is consistent
with current Oregon law (ORS 137.010(3)).

Section (4) preserves the authority of a sentencing judge to use
bench probation (as defined in QAR 253-03-001(1)) as the form of
probation imposed pursuant to these rules. When the sentencing
judge determines that the restitution or other financial
requirements of probation require a payment schedule beyond the
presumptive term of probation, the judge may impose active
supervision up to the presumptive probationary term and an
additional term of bench probation for the entire payment
schedule.

3

2. Custody Units

OAR 253=-05-007 ©PRESUMPTIVE PROBATION SENTENCES. (1) Except as
provided by OAR 253-09-001, if the offense is classified in a
grid block below the dispositional line, the presumptive sentence
shall be a term of probation which may include custody and
conditions of supervision.

(2) Bach grid block below the dispositional line of the grid
includes two components of a presumptive probationary sentence.
The top number in each grid block is the number of custody units
that may be imposed as part of a presumptive probationary
sentence. The bottom number in each grid bleck is the maximum
number of custedy units that may be imposed as a jail term.

Commentary

Section (1) establishes the presumptive sentence for current
crimes of conviction/criminal histories classified in grid blocks
below the dispositional line. The presumptive sentence for those
classifications is a probationary term which may include custody
and other conditions of supervision. The duration of probation
is determined as required by OAR 253-05-008.

The application of this rule is subject to OAR 253-0%-001. That
" rule requires the imposition of statutorily mandated sentences.
When the presumptive sentence is inconsistent with a statutorily
mandated sentence, the statutory sentence must be imposed. For
example, certain offenders convicted of Crime Category 7 Burglary
I are classified in grid blocks below the dispositicnal line.
Some of these offenders have criminal histories for which a
sentence of imprisonment is mandated by statute (Ballot Measure
4, 1988 General Election codified as ORS 137.635). The
application of OAR 253-09-001 will ensure these offenders serve
the required prison term.
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Section (2) explains the numbers in each grid block below the
dispositional line as illustrated in Appendix 1. The first
number is the maximum number of "custody units” a sentencing
judge may impose as part of a sentence of probation. The
specific application of custody units is prescribed by OAR 253~
05-011 and OAR 253-05-012.

The second number in each grid block below the dispositional line
is the maximum number of custody units a judge may use to impose
a jail term as part of probation. The Council recommended and
the Guidelines Board adopted this limitation to control the total
demand for limited jail space created by felony probation
sentences. OAR 253-05-013 provides exceptions to this limitation
on the use of jail as part of a probationary sentence when
adequate jail space is available.

Statutory Provision-~ORS 137.540 (2)(a) and (b) (as amended by
Section 16, Chapter 790, Oregon Laws 1989):

(2) In addition to the general conditions, the court may impose
special conditions of probation for the protection of the public
or reformation of the offender, or both, including, but not
limited te, that the probationer shall:

{a) For crimes committed prior to November 1, 198%, be confined
to the county jail or be restricted to the probationer's own
residence or to the premises thereof, or be subject to any
combination of such confinement and restriction, such confinement
or restriction or combination thereof to be for a period not to
exceed one year or one~half of the maximum period of confinement
that could be imposed for the offense for which the defendant is
convicted, whichever is the lesser. However, the court shall not
order restriction to residence or premises therecf in the case o
a defendant convicted of a crime in the course of which the
defendant used or threatened to use any weapon or in the course
of which the defendant caused, attempted to cause or threatened
to cause, physical injury to another.

{b) For felonies committed on or after November 1, 1989, be
confined in the county jail, or be subject to other custodial
sanctions under community supervision, or beth, as provided by
rules of the State Sentencing Guidelines Board. The court shall
not order restriction to residence or premises thereof in the
case of a defendant convicted of a crime in the course of which
the defendant used or threatened to use any weapon or in the
course of which the defendant caused, attempted to cause or
threatened to cause physical injury to another.

Statuto Summa

The Guidelines Board's authority to require the use of custody

units is inherent in the guidelines enabling legislation. That
legislation directs the Guidelines Board to develop guidelines

which "control ... the imposition and duration of probation
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subject to condition.” Section 2, Chapter 619, Oregon Laws 1987.
The legislature has also affirmatively approved the actual
concept of custody units in its general approval of the
sentencing guidelines. Section 85, Chapter 790, Oregon Laws
1989. More specifically, the legislature expressly provided that
custodial sanctions may imposed as part of probationary sentence
only as permitted by the rules of the Guidelines Board. Id. at
Section 16 (amending ORS 137.540). The pertinent part of the
statutory provision has been included above for the reader's
convenience.

a. Custodial Conditions of Probation

The guidelines enabling legislation directed the development of
sentencing guidelines which were consistent with the "effective
capacity of state and local correctiocnal facilities and aother
sentencing sanctions available.® Section 2, Chapter 619, Oregon
Laws 1987. In order to achieve this objective, the State
Sentencing Guidelines Board adopted several rules which structure
the court's discretionary authority to impose various conditions
of probation. The Guidelines Board focused primarily on the
custodial conditions of probation. Consequently, it adopted
rules which direct courts to use "custody units™ to impose
custodial conditions of probation.

The concept of "custody units" is new to Oregon law. "Custedy
units"” structure the use of custodial programs as probaticnary
conditions in a manner consistent with the "modified just
deserts" objectives of these guidelines. The number of custody
units associated with a presumptive probationary sentence are
primarily based on the seriousness of the crime of conviction.
The follewing rules and commentary describe how custody units are
imposed to create the custodial conditions of a presumptive
sentence of probation.

OAR 253-05-011 CUSTODY UNITS. (1) When imposing a probationary
sentence, the sentencing judge may require that the offender
serve a term of custody supervision in a correctional facility or
as part of a custody program. The term of custody supervision
shall be impocsed as a number of custody units.

(2) The number of custody units that may be imposed as part of a
presumptive probationary sentence shall be determined by the grid
block clagssification of the offense:

(a) up to 90 custody units for offenses classified in Crime
Categories 1 and 2 and grid blocks 3-G, 3-H and 3-I;

(b) up to 120 custody units for offenses classified in grid
blocks 3-A through 3-~F, 4-C through 4-I, and 5-G through 5-
I; and

(c) up to 180 custody units for offenses clagsified in grid
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blocks 5-F, 6-F through 6-@, and 7-F through 7-I.

(3) If the sentencing judge imposes a probaticnary sentence as a

dispositional departure or as an optiocnal probationary sentence,

the sentencing judge may impose up to 180 custody units as a part
of the sentence. Impositiocn of more than 180 custody units is a

departure.

Commentary

This rule establishes the concept of "custody units™ as part of a
probationary sentence and prescribes the limitation of their use.
The concept of custody units (a) recognizes that forms of
custody, other than jail, are appropriate as probation sanctions;
(b) allows and encourages use of such alternatives to control
demands on limited jail space; and (c) describes the presumptive
maximum use of all custody sanctions.

Section (1) authorizes a sentencing judge to impose a term of
custody supervision in a correctional facility or custody
program. When a term of custody supervision is imposed, it must
be stated in terms of custody units. A more detailed description
of the imposition and execution of custody units is presented in
the commentary to QAR 253-05-012.

Section (2) sets the maximum number of custody units which may be
imposed as part of a presumptive probationary sentence. The
custody units described in this subsection also appear as the
first number in each grid block below the dispositional line as
illustrated in Appendix 1.

Section (3) specifies that a maximum of 180 custody units may be
impesed when the sentence of probation is a dispositional
departure or an optional probationary sentence. Imposition of
more than 180 custody units for either type of sentence is a
departure and must therefore meet the conditions prescribed by
these rules for departure sentences.

b. Custodial Supervision

OAR 253~-05-012 CUSTODIAL SUPERVISION. (1) The custody units
imposed as part of a probationary sentence shall bhe used to set a
term of custodial supervision in a correctional faecility or as
part of a custedy progran.

(2) When custedy units are impo-2d as part of a probationary
sentence, the offender shall receive credit for having served
those custody units as follows:

(a) JAIL: Each day of jail incarceration equals one (1)
custeody unit.

{b) RESIDENTIAL CUSTODIAL TREATMENT FACILITY: Each day of
actual confinement in a 24-hour residential custodial
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treatment facility equals one (1) custody unit when the
program is satisfactorily completed.

(c) RESTITUTION, PROBATION, WORK RELEASE OR COMMUNITY
SERVICE CENTERS: Each day served in a community service
release, work release or similar release program, in which
the offender is confined in a custodial facility when not on
release, equals one (1) custody unit for. each day of partial
incarceration.

(d) HOUSE ARREST: Each day of satisfactory compliance with
the requirements of house arrest equals one (1) custody unit
if the offender satisfactorily completes the house arrest.

(e) COMMUNITY SERVICE: Eight hours of community service
under the direct supervision of a supervisor designated by
the supervisory authority equals one-third (1/3) custody
unit.

(3) (2) When the sentencing judge orders jail time as part of a
probationary sentence, the judge shall sentence the offender
directly to the custody of the supervisory authority with
jurisdiction over the county jail.

(b) When the sentencing judge recommends a custodial
facility or program other than jail, the judge shall sentence the
offender directly to the custody of the supervisory authority
with jurisdiction over that facility or program. To impese such
a sentence, the judge must determine that space is available in
that facility or program and that the offender meets the
eligibility eriteria established for that facility or program by
the supervisory authority.

(4) The supervisory authority shall keep a record of all custody
units served by the offender during the course of the
probationary term. When custody units are served only upon the
successful completion of a custodial program, the supervisory
authority, when appropriate, shall certify that the offender has
Successfully completed a custodial program and the number of
custody units served by the offender as part of the progran.

(5) Where the sentencing judge finds that a custodial
rehabilitation program designed to deal with drug or alcchol
abuse or sexual behavior is essential to minimize the offender's
likelihood of engaging in future criminal conduct, the
requirement that the offender successfully enter and complete
Su h a program shall not be limited by the custodial units set
forth in OAR 253-05-011 or the provisions of this rule.

Commentary

Section (1) provides that custody supervision in a correctional
facility or custody program imposed by a sentence of probation is
to be stated in custody units.
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Section (2) specifies the various forms of custody that provide b
offender credit against imposed custody units. This section also
describes what conditions must be met by the offender before he
or she can receive custody-unit credits. The custody unit value
of each form of custody is also indicated in this section.

When adopting this rule, the Guidelines Board reviewed all
custody programs, other than jail, which might he appropriate for
custody unit credit. This section reflects “the following
judgments made by the Guidelines Board:

(a) To gualify for custody-unit credit, a given custody
program must include continuous or intermittent restriction i
of an offender's freedom of movement, or the performance of i
required service under the restrictions of direct
correcticnal supervision.

(b) Custody=-unit credit for some forms of custodial
treatment should depend on the satisfactory completion of a
required progran.

(c) The credit given for non-jail custoedy should depend on

the extent of the restrictions on the defendant's liberty Ll
compared to jail incarceration, and the desirability of P
providing incentives for willing and satisfactory

participation in custeodial programs other than jail.

Paragraph A. This paragraph establishes the benchmark value
of one day's jail time as one custody unit. To earn a custody
unit credit, the offender must actually serve the required time
in custody. If an offender is released early for good behaviecr
or is "matrix released" from a facility with a population
limitation, he or she will only receive custody-unit credit for
the days served in custody. This limitation applles to all forms
of custody included in this rule

Paragraph B. This paragraph provides one custoeody-unit
credit for each day in a residential treatment facility if the
program is a 24-hour custodial program. The offender can earn
custody-unit credit only by satisfactory completion of the entire
program.

Paragraph C. This paragraph provides one custody-unit
credit for each day's participation in a work-release program if
the offender is confined in a custodial facility when not on
release. The Guidelines Board concluded that the combination of
- confinement and the controlled nature of activity when not
confined justified custody-unit credit equal to jail. .

Paragraph D. This paragraph provides one custody-unit

" credit for each day's compliance with house arrest requirements,
subject to satisfactory completion of the entire period of house
arrest. Although the Guidelines Board was inclined to establish
a more restricted credit policy for house arrest, various law
enforcement officials testified that many offenders view house
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arrest as more onerous and restrictive than jail. These
witnesses also noted that the custody-unit credit formula should
provide maximum incentive for participation in house arrest
prograns.

Paragraph E. This paragraph provides one-~third (1/3)
custody-unit credit for each eight-hour period of community
service under the direct supervisicn of a supervisor designated
by the supervisory authority. Because this program does not
involve actual physical confinement on either a continuous or
intermittent basis, the Guidelines Board decided it was not
equivalent to the other custody sanctions included in this rule.
The Council and Guidelines Board also decided, however, that
restrictions imposed by this form of supervision, and the
objective of encouraging satisfactory participation in such
programs, required some custody-unit credit.

An offender should never receive more than one custody-unit
credit for any single twenty-four hour period. For example, an
offender released from a restitution center to participate in an
eight-hour community service project should only receive one
custody-unit credit for the restitution center incarceration and °
not an additional one-third credit for the community service.

Section (3) describes how custody units are to be imposed as part
of a probationary sentence. If the sentence includes jail, the
judge must sentence the offender to the custody of the
supervisory authority with jurisdiction over the county jail. If
the sentence of custody units includes a recommendation for
pPlacement in a custodial facility or program other than jail, the
judge must sentence the offender directly to the custody of the
supervisory authority with jurisdiction over that facility or
program. Imposition of such a sentence alsoc requires the
sentencing judge to determine that the facility or program has
space for the offender and that the offender is eligible for the
program.

The use of the term "jurisdiction" is not intended to mean legal
Jurisdiction. The term recognizes that different corrections
officials within a county will have control over different
correctional programs and facilities. In one county, the ,
Community Corrections Manager may manage both the jail and the
work release center. 1In another county, the sheriff may control
both of those facilities. And in a third county, the sheriff may
manage the jail and the Community Corrections Manager may operate
the work release center.

The supervisory authority may move an offender from one type or
level of custody program to another if the supervisory authority
considers the movement warranted by the risk classification or
behavior of the offender or by the capacity of the program or
facility.

The sentencing judge should work with the corrections official in
control of the custodial facility or program to which the
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cffender is sentenced. Local correctional resources are limited
with respect to both capacity limitations and eligibility
requirements. The effective use of probationary sentences will
require an informed judiciary. Corrections officials and judges
must work together to ensure that local correctional programs are
used effectlvely as sentencing options.

Section (4) requires the supervisory authority to maintain a
record of the number of custody unit credits earned by the
offender. When these rules regquire the successful completion of
a residential custodial treatment program or a term of house
arrest, the supervisory authority must certify successful program
completion and the number of custody unit credits earned by the
offender..

Section (5) removes the custody unit limitation of OAR 253-05-011
when the sentencing judge finds a custodial rehabilitation
program related to drug or alcohol abuse or sexual behavior is
essential to minimize the offender's likelihood of engaging in
future criminal conduct. Conseguently, the sentencing judge may
require the offender to participate in a six-month in-custody
treatment program even when the maximum number of units provided
for the presumptive sentence is 120. While the offender will
"earn" one custody unit fer each day of custody, the offender
will be required to complete the full six-month pregram in order
to serve the 120 custody units imposed as part of probation.

. Jail as Part of Probation Sentence

OAR 253-05-013 JAIL AS PART OF PROBATICN. (1) subject to the
provisions of section (3) of this rule, the maximum number of
custody units that may be used to impose a jail term as part of a
probationary sentence shall be as follows:

{2} Up to 30 custody units for offenses classified in Crime
Categories 1 and 2 and grid blocks 3~-G, 3-H and 3-I;

(b} Up to 60 custody units for offenses classified in grid
blocks 3-A through 3~F, 4~«C through 4-I, and 5-G through 5-
I; and

(c) Up to 90 custody units for offenses classified in grid
blocks 5-F, 6-F through 6-I, and 7-F through 7-I.

(2) If the sentencing judge imposes a2 probaticnary sentence as a
dispositional departure from a presumptive priscn term or as an
optional probationary sentence, the judge may use up to 90
custody units to impose a jail term as part of the probationary
sentence.

(3) The limitations established by this rule on the use of jail
as part of a probationary sentence may be exceeded if the
sentenc1ng judge, after consulting with the appropriate
supervisory authority, finds on the record that local jail space
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provided by the county is available for a longer term. Upeon
making such a finding, the sentencing judge may, without
departure, use up to the maximum number of custody units included
in the presumptive sentence to impose a jail term as part of a
probationary sentence.

(4) Within the limitations established by this rule on the use of
jail as part of a probationary sentence, the sentencing judge may
impose:

(a) a jail term as part of a probatﬁonary sentence to be
served immediately upon sentencing:;

(b) one or more jail terms as a sanction for probation
violations over the term of probation; or

(c) beth (a) and (b) of this section so long as the total
length of jail incarceration does not exceed the limits

- established by this rule on the use of jail as part of a
probaticnary sentence.

Commentary

This rule sets forth the limits on the use of jail as a part of a
probationary sentence. These limitations respond to the
directive of the 1987 legislation to develop sentencing
guidelines which "take into consideration factors relevant to
establishment of appropriate sentences, including . . . the
effective capacity of . . . local correctional facilities . . .
." Section 2, 1987 legislation.

The 1987 legislation recognized the severe capacity limitations
of local facilities (with over half of Oregon's jails under
federal court orders controlling maximum populations): the
extensive use of jail space for sentenced felons; and the need to
coordinate that use of jail for felony sentences with the many
other important demands for jail space (including pretrial
detention, detention after conviction and awaiting sentencing, -
imprisonment for misdemeanors, detention on holds from other
jurisdictions in or out of Oregon, and detention awaiting
extradition). '

Section (1) provides the maximum number of custody units that may
be used to impose a jail term as a condition of probation. These
limits are represented as the lower number appearing in each grid
block below the dispositional line as illustrated in the
Sentencing Guidelines Grid (appendix 1).

Section (2) specifies that a maximum of 90 custody units may be
imposed as a term of jail incarceration for an offender sentenced
to a dispositional departure sentence of probation or an optional
probationary sentence, '

Section (3). Recognizing that some counties in Oregon have
recently increased jail capacity by voter-approved levies, this

9-89 104




section allows a sentencing judge to exceed the otherwise
applicable limits on jail use if the court finds on the record
that adeguate jail space is available. Such a finding may be
made only after consultation with the supervisory authority with
jurisdiction over the jail.

Section (4) confirms the sentencing judge's authority to use
custody units to set the initial custedial conditicns of
probation, to impose a sanction for subsequent prokation
viclations, or both. Such uses, separately or in combination,
are subject to the maximum number of custody units established by
this rule. This section represents a judgment by the Guidelines
Board that some use of local correctional facilities for
probation violations is a proper claim on those resources, but
that such use must be limited because of resource limitations.

If an offender's probation violations warrant incarceration
beyond the limits of this section, a prison revocation sanction
should be imposed pursuant to OCAR 253-10-002. As stated in OAR
253-02-001(3) (b), a basic principle of these rules is to maintain
enough state institutional capacity for probation violation
sanctions. Consegquently, the guidelines were designed to ensure
that state prison space is available for probation sanctions.

3. Non-Custody Conditions

The rules of the State Sentencing Guidelines Board make very
little change to the court's traditionally broad discretion to
impose appropriate non-custody conditions of probation. The
sentencing judge may impose any non-custody condition of
probation necessary "to meet the unique circumstance of the
offender and to minimize the offender's opportunity to
participate in criminal conduct." ©OAR 253-05-015. The
limitation on the court's discretion in this area is procedural.
Whenever the sentencing judge imposes a programmatic condition of
probation, it must be indicated on the judgment of conviction.

OAR 253-05-015 NON-CUSTODY CONDITIONS OF PROBATION. (1) The
sentencing judge may impose any additional non~custodial
supervisory conditions of probation as permitted by law.

(2) The sentencing judge may impose programmatic conditions of
probation to meet the unique circumstances of the offender and to
minimize the offender's opportunity to participate in criminal
conduct.

(3) Bach judgment of conviction which inciudes a probationary
term for an offense committed on or after the effective date of

these rules shall include a description of all programmatic
conditions imposed as part of the probationary sentence.

Commentary
Section (1) confirms the continued autheority of sentencing judges
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to impose any non-custodial supervisory conditions permitted by
law. See, ORS 137.540.

Section (2) confirms the sentencing judge's authority to impose
programmatic conditions of probation to meet the offender's
unique circumstances and to minimize the oppeortunities to
participate in new criminal conduct. In the context of this
rule, "programmatic conditions" means any specific requirement
that the offender participate in one or more structured programs
or activities while under supervision. The programs may be
designed to achieve offender rehabilitation by addressing his or
her educational, vocational or mental health needs. They may
also be designed to restrict the offender's behavior in the
community including polygraph examinations, antabuse programs or
urinalysis testing. "Programmatic conditions", however, do not
include any custody programs subject to the provisions of OAR
253-05-011, 253-05-012 or 253-05-013.

While the sentencing judge is free to impose as part of a
probationary term any programmatic condition permitted by law, he
or she should attempt to keep the severity of the conditions
consistent with the seriousness of the crime of cenvictioen.

Section (3) requires that all of programmatic conditions imposed
under this rule be described in the judgment of conviction. The
Council is directed to "serve as a clearinghouse and information
center for the collection, preparation and analysis and
dissemination of information on state and local sentencing
practices...." Section 9(1), 1987 legislation. The Guidelines
Board adopted this rule to assist the Council's efforts to
collect data on the use of local correctional programs by
sentenced offenders.

4. Supervisory Authority and Record of Custody Units

Statutory Provision-Section 18, Chapter 790, Oregon Laws 1989
{(anticipated codification citation ORS 137.523):

For felonies committed on or after November 1, 1989:

(1) When the judge sentences the defendant to confinement in a
county jail as a condition of probation, the judge shall sentence
the defendant directly to the custedy of the sheriff or the
supervisory authority, as defined in rules of the State
Sentencing Guidelines Board, with jurisdiction over the county
jail.

(2) When the judge recommends a custodial facility or program
other than jail as a condition of probation, the judge shall
sentence the defendant directly to the custody of the supervisory
authority, as defined in rules of the State Sentencing Guidelines
Board, with jurisdiction over the facility or program. Before
imposing such a sentence, the judge must determine from the
supervisory authority that space is available in the facility or
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program and that the defendant meets the eligibility criteria
established for the facility or program.

(3} A record of the time served by the defendant in custedy under
community supervision during probation shall be maintained as
provided by rules adopted by the State Sentencing Guidelines
Board, :

Statutory Summary

When the court sets a custodial condition of probation other than
a jail term, the court must make certain findings. Section 18,
Chapter 790, Oregon Laws 1989. First, the judge must determine
that the offender is eligible for the program and second, that
space is available for that offender at the time of sentencxng or
at some specific future date. These findings should be made in
cooperation with the person who has jurisdiction over the custody
program.

When such findings are made, the sentencing judge sentences the
offender to the custody of the supervisory authority. Id. The
"supervisory authority" is the person designated by the county
governing body to "operate corrections supervision services,
custodial facilities or both." O©AR 253-03-001(19). This
designation may be formal or implicit in the responsibilities of
the corrections official. A county may have more than one
supervisory authority although in such a situation the county
governing body should clearly designate the jurisdiction of each
supervisory authority.

This section alsoc requires that a record of the custody units
served by the offender be maintained in accordance with rules
adopted by the State Sentencing Guidelines Board. Subsection

(3).

OAR 253-05-017 RECORD OF CUSTODY UNITS. The supervisory
authority or the supervisory authority's designee shall keep a
record of all custody units served by the offender while under
the jurisdiction of the supervisory authority. The record shall
be maintained in a form that will enable the sentencing judge to
determine whether the custody units imposed as part of a
probationary sentence have been served.

Commentary

The 1989 Legislative assembly directed the supervisory authority
to keep a record of the custody units served by an offender as
part of a probationary sentence imposed for any felony committed
oen or after November 1, 1989. Section 18, Chapter 790, Oregon
Laws 1989. This rule describes the supervisory authority's
general record keeping responsibilities to record custody units.
The specific form of record keeping is left to the supervisory
authority, but the form must enable the sentencing judge to
determine whether an offender has served the custody units
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imposed as part of probation.

C. OPTIONAL PROBATIONARY SENTENCES

As has been described in this chapter, the Sentencing Guidelines
Grid is divided into two parts by the dispositional 1line. The
presumptive sentences associated with grid blocks above the
dispositional line are prison terms with periods of post-prison
supervision. These presumptive prison semtences are described in
Section A of this chapter. The presumptive sentences for grid
blocks below the dispositional line are probationary sentences
and those sentences are described in Section B of this chapter.

This final rule for presumptive sentences is an exception to the
dichotomy created by the dispositional line. This special rule
applies only to grid blocks 8-G, 8-H and 8-I. While these grid
blocks are located above the dispositional line, the sentencing
judge is given the discretionary authority by OAR 253-05-006 to
impose a probationary sentence. If the sentencing judge makes
the necessary findings required by the rule, a probationary
sentence may be imposed without departing from the guidelines.

OAR 253-05-006 OPTIONAL PROBATIONARY SENTENCES. {1) If an
offense is c¢lassified in grid blocks 8-~G, 8-H or 8-I, the
sentencing judge may impose an optional probatiocnary sentence
upen making the following specific findings on the record:

(a) An appropriate treatment program is likely to be more
effective than the presumptive prison term in reducing
the risk of offender recidivism;

(b} The recommended treatment program is available and the
offender can be admitted to it within a reasonable
period of time; and

(¢} The probationary sentence will serve community safety
' interests by promoting offender reformation.

(2) The sentencing judge shall not impose an optional
probationary sentence if:

a. A firearm was used in the commission of the offense; or
b. At the time of the offense, the offender was under

correctional supervision status for a prio:r conviction.

(3) A probationary sentence imposed for an offense classified in
grid blocks 8-G, 8~-H and 8-I when not authorized by this rule is
a departure.
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Commentary

The Guidelines Board considered several proposals to allow .
imposition of a sentence of probation, instead of a presumptive Pl
sentence of imprisonment, without meeting the requirements for a
departure (OAR 253-08-001 et. seqg.):
a. the "first offender option" of the Washington sentencing
guldellnes which allows a judge to impose probation instead
of imprisonment for certain first-time offenders whose
presumptive sentence is imprisonment;

b. the "sex offender option" of the Washington sentencing !
guldellnes which allows a judge to impose probation instead
of imprisonment for certain sex offenders; and

c. the "bridge-block option" of the proposed Washington, ;

D.C. sentencing gquidelines which creates a number of "bridge o
blocks" for which the sentencing judge may impose either .
probation or imprisonment depending on certain factors. {

Although these options were rejected, the Guidelines Board

decided that, subject to specified conditions, probation instead

of presumptive imprisonment should be available without departure

for offenders in grid blocks 8-G, 8-H, and 8-I. These "optional
probation" blocks were created for the following reasons: ‘o

a. the 1986 sentencing data considered by the Guidelines

Board in adopting these rules revealed that approximately 85
percent of the offenders who would be classified in grid P
blocks 8-G, 8~H, and 8-I were placed on probation; and L

b. the offenders in those grid blocks have no criminal
history or a limited criminal history with no prior person
felony convictions.

For these offenders, the Guidelines Board concluded that the
sentencing judge is best suited to establish an appropriate
sentence and that this expan51on of judicial discretion would not
prcduce significant disparity in the treatment of similarly
situated offenders.

Section (1) establishes the probationary option for grid blocks
8-G, 8-H and 8-I. It redquires the sentencing judge to make
certain findings of fact on the record before imposing an
optional probationary sentence. The Guidelines Board decided
that the probationary option shec "1ld only be used if an effective
treatment program is available to reduce the likelihood of
recidivism. The sentencing court must determine that
probationary term will better serve public safety interests than
the presumptive prison term. If that finding is made and an
appropriate treatment program is available to the offender, the
‘sentencing judge should impose the probaticnary sentence.

Section (2) states two situations that preclude the imposition of

9-89 i 109




[rE—

a optional probationary term: (a) use of a firearm in the
commission of the current crime of conviction; or (b) commission
of the offense when the offender was under correctional
supervision status for a prior conviction. This restriction
applies even if the offender is otherwise eligible for an
optional probationary sentence.

"Correctional supervision status" is defined by OAR 253-03-001(3)
as "any form of incarcerative or non-incarcerative supervision
which is served by an offender as part of a sentence for a
criminal conviction." Correctional supervision status includes,
but is not limited to, parole, post-prison supervision, felony or
misdemeanor probation, terminal leave, temporary leave and jail
or prison incarceration as a part of a sentence. It does not
apply to a person who commits a crime while on pretrial release.

OAR 253-05-009 provides that the duration of probation of
optional probationary sentences shall be established as required
by OAR 253-05-008. Accordingly, the duration of an optiocnal
probationary sentence in grid blocks 8-G, 8-H and 8-I shall be
three years. That term of probation may also be extended by one-
year increments up to a maximum five term as is permitted by OAR
253-05-008(2).

Section (3). If a probationary term is imposed for an offender
classified in grid blocks 8-G, 8-H, and 8-I contrary to the
requirements of this rule, the sentence is a departure from the
guidelines. The reasons for such a sentence must be stated on
the record as required by these rules for departure sentences.
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