
 57 Van Natta 333 (2005) 333 

 

In the Matter of the Compensation of 
PENNY L. NICKLE, Claimant 

Own Motion No.  04-0220M 
OWN MOTION ORDER 

Richard A Sly, Claimant Attorneys 
Sather Byerly & Holloway, Defense Attorneys 

 
 Reviewing Panel:  Members Langer and Biehl. 
 
 The insurer submitted claimant’s request to reopen her 1985 claim.   
ORS 656.278(1) (2001).  Claimant’s aggravation rights have expired.  The insurer 
opposed the reopening of claimant’s 1985 claim.  In addition, the insurer issued 
denials on which claimant requested hearings.  (WCB Case Nos. 03-08560,  
04-08706).  On July 19, 2004, we deferred Own Motion action to await resolution 
of issues pending at the Hearings Division. 
 
 On January 5, 2005, Administrative Law Judge (ALJ) Kekauoha approved a 
“Disputed Claim Settlement”  that resolved the parties’  disputes pending before the 
Hearings Division and dismissed claimant’s hearing request.  Pursuant to that 
settlement, claimant agreed that the insurer’s denials, as amended and 
supplemented to include additional medical conditions,1 would remain in full force 
and effect. 
 
 On January 25, 2005, we approved the parties’  Claim Disposition 
Agreement (CDA), in which claimant released all rights to “non-medical service”  
benefits (including Own Motion benefits under ORS 656.278) under this 1985 
claim.  
 
 Based on the approved CDA, claimant is not entitled to benefits arising 
under ORS 656.278.  Furthermore, in light of the ALJ’s approval of the parties’  

                                           
1  The listed additional conditions are: “ low back strain; right sided strain; rheumatoid disease 

right sacroiliac joint; lumbosacral strain; cervicodorsal strain; adjustment disorder; personality disorder; 
lumbosacral facet syndrome; right sacroiliac sprain; lumbosacral paravertebral myofascial fibrosis; 
cephalgia and brachial plexus neuritis; intersegmental disrelations of the cervicodorsal spine; 
cervicodorsal myofascial fibrosis with concomitant vertebral dyskinesia and myofascial pain dysfunction; 
chronic sacroilitis with muscular inflammatory syndrome; positive RA factor; migraine headaches; 
lumbar, cervical and shoulder strains; depression; chronic musculoligamentous strain of neck, shoulder 
girdles and low back; concussion; neck and back pain; twitches suggestive of myoclonic jerks; 
degenerative disc disease at C5-6 and C6-7; degenerative changes within mid and lower thoracic spine; 
degenerative disc disease at L2-3, L3-4, and L4-5; low back contusion; right shoulder pain.”  
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settlement, claimant’s “post-aggravation rights”  new medical condition claim 
(“cervical and dorsal strains” ) are not compensably related to her July 1985 injury 
claim, and the current medical services claim for claimant’s previously accepted 
conditions remains in denied status.  Under such circumstances, we are without 
authority to reopen the claim.  ORS 656.278(1)(a), (b) (2001); Johnnie Inmon,  
56 Van Natta 1498 (2004); Richard Tattoo, 56 Van Natta 3965 (2004);  
David L. Dwyer, 54 Van Natta 2492 (2002). 
 
 Accordingly, the request for Own Motion relief is denied. 
 
 IT IS SO ORDERED. 
 
 Entered at Salem, Oregon on February 9, 2005 


