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LESLIE D. CALVIN, Claimant WCB CV-88001 
Gerri L. Christensen, Dept. of J u s t i c e June 10, 1988 

Crime V i c t i m Order 
A p p l i c a n t r e q u e s t s r e v i e w by t h e W o r k e r s ' C o m p e n s a t i o n 

B o a r d o f t h e D e p a r t m e n t o f J u s t i c e ' s O r d e r on R e c o n s i d e r a t i o n 
d a t e d December 8, 1987. The D e p a r t m e n t ' s o r d e r r e j e c t e d 
a p p l i c a n t ' s c l a i m under t h e Crime V i c t i m s ' C o m p e n s a t i o n A c t , ORS 
147.005 t o 147.365, on t h e g r o u n d t h a t t h e e v i d e n c e was 
i n s u f f i c i e n t t o e s t a b l i s h a p p l i c a n t ' s e n t i t l e m e n t t o b e n e f i t s . 

I n l i e u o f a f a c t - f i n d i n g h e a r i n g , t h e p a r t i e s have 
a g r e e d t o s u b m i t t h e case f o r r e v i e w based upon t h e d o c u m e n t a r y 
r e c o r d p r o v i d e d by t h e D e p a r t m e n t o f J u s t i c e and t h e p a r t i e s ' 
w r i t t e n a r g u m e n t s . See OAR 4 3 8 - 8 2 - 0 3 0 ( 2 ) . The w r i t t e n a r g u m e n t s 
have been r e c e i v e d and f u l l y c o n s i d e r e d . The s t a n d a r d f o r o u r 
r e v i e w under t h e A c t i s de n o vo, based on t h e e n t i r e r e c o r d . ORS 
1 4 7 . 1 5 5 ( 5 ) ; J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 ( 1 9 8 3 ) . 

FINDINGS OF FACT 

A p p l i c a n t s u s t a i n e d a g u n s h o t wound t o t h e f a c e and neck 
a t a p p r o x i m a t e l y 10:20 p.m. on J u l y 4, 1987. He was t a k e n t o t h e 
h o s p i t a l where he was i n t e r v i e w e d by p o l i c e . He t o l d t h e 
i n t e r v i e w i n g o f f i c e r t h a t a f r i e n d , Howard E n g l a n d , had d r i v e n him 
t o t h e i n t e r s e c t i o n o f N o r t h B o r t h w i c k and P r e s c o t t i n P o r t l a n d t o 
buy some m a r i j u a n a . A p p l i c a n t g o t o u t o f t h e c a r and made h i s 
p u r c h a s e . As he began t o r e t u r n t o t h e c a r , a man w e a r i n g a s k i 
mask s t e p p e d o u t f r o m b e h i n d some b u s h e s , r o b b e d him o f t h e 
m a r i j u a n a and s h o t him i n t h e f a c e . 

The p o l i c e a l s o i n t e r v i e w e d Howard E n g l a n d and a n o t h e r 
w i t n e s s , M i c h e l e P h i l l i p p i . A c c o r d i n g t o E n g l a n d , he and 
a p p l i c a n t were d r i v i n g t h r o u g h t h e a r e a where t h e i n j u r y o c c u r r e d 
when a p p l i c a n t s t a t e d t h a t he needed t o u r i n a t e . E n g l a n d p u l l e d 
t h e c a r o v e r i n a d a r k e n e d a r e a and b o t h o f them g o t o u t . At t h a t 
p o i n t , a man w e a r i n g a s k i mask s t e p p e d o u t o f t h e shadows and 
r o b b e d him o f h i s w a t c h and some money. The r o b b e r t h e n went 
a r o u n d t h e c a r and a t t e m p t e d t o r o b a p p l i c a n t . A p p l i c a n t and t h e 
r o b b e r s t r u g g l e d , t h e r o b b e r f i r e d two s h o t s and a p p l i c a n t f e l l t o 
t h e g r o u n d . The r o b b e r t h e n f l e d . 

A c c o r d i n g t o P h i l l i p p i , a p p l i c a n t and E n g l a n d w ere 
s t a n d i n g on t h e s t r e e t n e a r a c a r . A young man c a r r y i n g a gun 
a p p r o a c h e d them. The young man was n o t w e a r i n g a s k i mask. A 
s h o r t t i m e l a t e r , t h e y oung man s h o t a p p l i c a n t and t h e n f l e d . 
P h i l l i p p i l i v e d i n t h e n e i g h b o r h o o d and d i d n o t know a p p l i c a n t , 
E n g l a n d o r t h e young man. P h i l l i p p i r e f u s e d t o g i v e f u r t h e r 
i n f o r m a t i o n t o t h e p o l i c e f o r f e a r t h a t t h e young man who s h o t 
a p p l i c a n t had seen h e r and m i g h t t r y t o harm h e r . 

Because o f t h e d i f f e r e n t a c c o u n t s o f t h e s h o o t i n g 
r e c e i v e d f r o m a p p l i c a n t and t h e w i t n e s s e s , t h e l a c k o f f u r t h e r 
c o o p e r a t i o n f r o m P h i l l i p p i and t h e absence o f i n f o r m a t i o n 
c o n c e r n i n g t h e i d e n t i t y o f t h e y oung man, t h e p o l i c e s u s p e n d e d 
t h e i r i n v e s t i g a t i o n o f t h e i n c i d e n t on J u l y 9, 1987. A p p l i c a n t ' s 
m o t h e r f i l e d a c l a i m on h i s b e h a l f u n d e r t h e C r ime V i c t i m s ' 
C o m p e n s a t i o n A c t on J u l y 13, 1987. 

On A u g u s t 24, 1987, a p p l i c a n t f i l e d a s t a t e m e n t w i t h t h e 
D e p a r t m e n t o f J u s t i c e r e g a r d i n g t h e s h o o t i n g w h i c h d i f f e r e d 
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s u b s t a n t i a l l y f r o m h i s o r i g i n a l a c c o u n t . The s t a t e m e n t i n d i c a t e d 
t h a t a p p l i c a n t and E n g l a n d were d r i v i n g a r o u n d , w a t c h i n g f i r e w o r k s , 
when he had E n g l a n d p u l l o v e r so t h a t he c o u l d u r i n a t e . He g o t 
ou t o f t h e c a r , u r i n a t e d and t h e n p u r c h a s e d some f i r e w o r k s f r o m a 
young man s t a n d i n g i n an a l l e y . W h i l e he was away f r o m t h e c a r , a 
man a p p r o a c h e d E n g l a n d and r o b b e d h i m . When a p p l i c a n t r e t u r n e d t o 
t h e c a r , t h e r o b b e r was s i t t i n g b e h i n d t h e w h e e l o f t h e c a r . a n d 
E n g l a n d was i n t h e p a s s e n g e r s e a t . As a p p l i c a n t a p p r o a c h e d , t h e 
r o b b e r g o t o u t o f t h e c a r , a p p r o a c h e d a p p l i c a n t and demanded 
a p p l i c a n t ' s v a l u a b l e s . A p p l i c a n t p u t h i s hands i n h i s p o c k e t s and 
t h e r o b b e r t h e n s h o t him and f l e d . 

On November 17, 1987, t h e D e p a r t m e n t i s s u e d i t s o r d e r 
d e n y i n g a p p l i c a n t ' s c l a i m f o r v i c t i m s ' c o m p e n s a t i o n on t h e g r o u n d 
t h a t t h e d i f f e r i n g a c c o u n t s o f t h e s h o o t i n g p r o v i d e d by a p p l i c a n t 
and t h e w i t n e s s e s made i t i m p o s s i b l e t o d e t e r m i n e t h e f a c t s o f t h e 
i n c i d e n t and t h u s t o d e t e r m i n e w h e t h e r a p p l i c a n t was e l i g i b l e f o r 
v i c t i m s ' c o m p e n s a t i o n . The o r d e r commented t h a t i f a p p l i c a n t was 
i n t h e p r o c e s s o f p u r c h a s i n g i l l e g a l d r u g s a t t h e t i m e o f t h e 
s h o o t i n g he w o u l d n o t be e l i g i b l e f o r c o m p e n s a t i o n because h i s 
i n j u r y w o u l d be s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s own w r o n g f u l a c t 
w i t h i n t h e meaning o f ORS 1 4 7 . 0 1 5 ( 5 ) . 

A p p l i c a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e D e p a r t m e n t ' s 
o r d e r and s u b m i t t e d a n o t h e r w r i t t e n a c c o u n t o f t h e s h o o t i n g d a t e d 
November 26, 1987. I n t h i s a c c o u n t , a p p l i c a n t s t a t e d t h a t E n g l a n d 
s t o p p e d h i s c a r t o a l l o w a p p l i c a n t t o u r i n a t e . As he was d o i n g 
so, a man f o r c e d h i s way i n t o E n g l a n d ' s c a r and r o b b e d E n g l a n d . 
As a p p l i c a n t was r e t u r n i n g t o t h e c a r , t h e r o b b e r g o t o u t , 
a p p r o a c h e d him and demanded h i s w a t c h and money. A p p l i c a n t 
r e f u s e d and t r i e d t o r e s i s t . The r o b b e r t h e n s h o t h i m . The 
D e p a r t m e n t r e a f f i r m e d i t s d e c i s i o n d e n y i n g a p p l i c a n t ' s c l a i m f o r 
v i c t i m s ' c o m p e n s a t i o n i n an O r d e r on R e c o n s i d e r a t i o n d a t e d 
December 8, 1987. 

I n l i g h t o f t h e v a r y i n g a c c o u n t s o f t h e s h o o t i n g 
p r o v i d e d by a p p l i c a n t , we f i n d t h a t a p p l i c a n t i s n o t a c r e d i b l e 
w i t n e s s . Of t h e t h r e e a c c o u n t s g i v e n by a p p l i c a n t , we f i n d t h e 
f i r s t t h e most a c c u r a t e , a l t h o u g h we do n o t a c c e p t i t 
u n c r i t i c a l l y . Based upon t h i s f i r s t a c c o u n t , we f i n d t h a t t h e 
s h o o t i n g was c l o s e l y a s s o c i a t e d w i t h an i l l e g a l d r u g t r a n s a c t i o n . 
We f i n d M i c h e l e P h i l l i p p i , a d i s i n t e r e s t e d t h i r d p a r t y , c r e d i b l e 
and t h e i n f o r m a t i o n p r o v i d e d by her a c c u r a t e . We f i n d Howard 
E n g l a n d n o t c r e d i b l e based upon d i f f e r e n c e s b e t w e e n h i s and 
Ms. P h i l l i p p i ' s a c c o u n t s o f t h e i n c i d e n t and h i s f a i l u r e t o 
m e n t i o n t h e d r u g t r a n s a c t i o n . 

OPINION AND CONCLUSIONS 

ORS 147.015 p r o v i d e s t h a t an a p p l i c a n t f o r v i c t i m s ' 
c o m p e n s a t i o n i s e n t i t l e d t o such c o m p e n s a t i o n i f , among o t h e r 
r e q u i r e m e n t s : 

" ( 5 ) The d e a t h o r i n j u r y t o t h e v i c t i m was 
no t s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e 
w r o n g f u l a c t o f t h e v i c t i m o r s u b s t a n t i a l 
p r o v o c a t i o n o f t h e v i c t i m . " 

" S u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t o f t h e 
v i c t i m " means " a t t r i b u t a b l e t o an u n l a w f u l a c t v o l u n t a r i l y e n t e r e d 
i n t o f r o m w h i c h t h e r e can be a r e a s o n a b l e i n f e r e n c e t h a t , had t h e 
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a c t n o t been c o m m i t t e d , t h e c r i m e c o m p l a i n e d o f w o u l d n o t have 
o c c u r r e d . " OAR 1 3 7 - 7 6 - 0 1 0 ( 7 ) . " S u b s t a n t i a l p r o v o c a t i o n " means "a 
v o l u n t a r y a c t o r u t t e r a n c e f r o m w h i c h t h e r e c a n be a r e a s o n a b l e 
i n f e r e n c e t h a t , had i t n o t o c c u r r e d , t h e c r i m e w o u l d n o t have 
o c c u r r e d . " OAR 1 3 7 - 7 6 - 0 1 0 ( 8 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t 
t h e e v i d e n c e s u p p o r t s t h e c o n c l u s i o n t h a t a p p l i c a n t ' s i n j u r y was 
s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s own w r o n g f u l a c t . The s h o o t i n g 
o c c u r r e d i n c o n n e c t i o n w i t h an i l l e g a l d r u g t r a n s a c t i o n . Such 
t r a n s a c t i o n s i n v o l v e a s u b s t a n t i a l r i s k o f t h e k i n d o f i n j u r y 
s u s t a i n e d by a p p l i c a n t . I n a d d i t i o n , no c r e d i b l e e v i d e n c e 
e s t a b l i s h e s t h e p r e c i s e m o t i v a t i o n f o r t h e s h o o t i n g and t h e 
i n f o r m a t i o n p r o v i d e d by Ms. P h i l l i p p i i s n o t s u f f i c i e n t l y d e t a i l e d 
t o f i l l t h i s gap. 

For t h e above r e a s o n s , we c o n c l u d e t h a t t h e e v i d e n c e 
does n o t e s t a b l i s h t h a t a p p l i c a n t i s e n t i t l e d t o b e n e f i t s and t h a t 
t h e D e p a r t m e n t ' s O r d e r on R e c o n s i d e r a t i o n s h o u l d be a f f i r m e d . 

ORDER 

The F i n d i n g s o f F a c t , C o n c l u s i o n s and Or d e r on 
R e c o n s i d e r a t i o n o f t h e D e p a r t m e n t o f J u s t i c e C r i m e V i c t i m 
C o m p e n s a t i o n Fund d a t e d December 8, 1987 i s a f f i r m e d . 

CLAUDE BAILEY, Claimant Own Motion 88-0158M 
Emmons, et a l . , Claimant's Attorneys July 1, 1988 
Cowling & Heysell, Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m 
f o r an a l l e g e d w o r s e n i n g o f h i s Au g u s t 6, 1975 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has 
a c c e p t e d r e s p o n s i b i l i t y f o r t h e c u r r e n t c o n d i t i o n , b u t opposes 
r e o p e n i n g f o r t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y as i t 
c o n t e n d s c l a i m a n t can c o n t i n u e t o do h i s r e g u l a r j o b even w h i l e 
r e c e i v i n g m e d i c a l t r e a t m e n t . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n s u c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . (Emphasis added.) 
C l a i m a n t u n d e r w e n t s u r g e r y on March 12, 1988. Dr. Peek has 
i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n r e n d e r e d him d i s a b l e d f r o m 
work as o f J a n u a r y 29, 1988 and t h a t c l a i m a n t c o n t i n u e s t o be 
d i s a b l e d . We c o n c l u d e c l a i m a n t ' s c l a i m s h o u l d be r e o p e n e d w i t h 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence March 12, 1988 
and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s 
r e g u l a r wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . 
C l a i m a n t ' s a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n 
g r a n t e d by t h i s o r d e r , n o t t o exceed $650 as a r e a s o n a b l e 
a t t o r n e y ' s f e e . Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 
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VIVIAN BARBER, Claimant Own Motion 88-0209M 
Emmons, et a l . , Claimant's Attorneys July 1, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 
- c l a i m f o r an a l l e g e d w o r s e n i n g o f her J a n u a r y 3 1 , 1971 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
r e o p e n i n g o f t h i s c l a i m as i t c o n t e n d s c l a i m a n t ' s back p a i n 
r e p r e s e n t s a w a x i n g and w a n i n g o f t h e compensable c o n d i t i o n r a t h e r 
t h a n a w o r s e n i n g . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
comp e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n su c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . C l a i m a n t was 
h o s p i t a l i z e d on O c t o b e r 5, 1987 f o r f i v e days o f c o n s e r v a t i v e 
t r e a t m e n t . The e v i d e n c e i n d i c a t e s t h a t h er com p e n s a b l e c o n d i t i o n 
d i d m a t e r i a l l y w o r s e n so as t o r e n d e r h e r t e m p o r a r i l y d i s a b l e d 
f r o m g a i n f u l e mployment. We c o n c l u d e she i s e n t i t l e d t o 
c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y as p r e s c r i b e d by l a w . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence O c t o b e r 5, 1987 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r 
wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o exceed $500 as a r e a s o n a b l e a t t o r n e y ' s f e e . 
Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

PATRICK HIGGINS, Claimant Own Motion 86-0433M 
Davis & Bostwick, Attorneys July 1, 1988 

Own Motion Order 

I n A u g u s t 1986, t h e Board r e c e i v e d a l e t t e r f r o m 
c l a i m a n t i n w h i c h he r e q u e s t e d t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n f r o m J a n u a r y 1986. T h i s l e t t e r was c o n s t r u e d t o be a 
r e q u e s t f o r own m o t i o n r e l i e f and a Board f i l e was s e t up. 
Subse q u e n t t o t h e i n i t i a l r e q u e s t , we have r e c e i v e d e v i d e n c e t h a t 
own m o t i o n r e l i e f may, i n f a c t , n o t be a p p r o p r i a t e as c l a i m a n t ' s 
1979 c l a i m was i n an open s t a t u s . I n December 1987 t h e Bo a r d 
a s k e d t h e p a r t i e s w h e t h e r t h e r e was any r e a s o n t o keep t h e own 
m o t i o n f i l e a c t i v e . C l a i m a n t ' s p r i o r a t t o r n e y r e s p o n d e d , o n l y t o 
s t a t e t h a t he no l o n g e r r e p r e s e n t e d c l a i m a n t . 

The passage o f two y e a r s w i t h no f u r t h e r c o n t a c t f r o m 
c l a i m a n t c a u s e s us t o c o n c l u d e t h e own m o t i o n f i l e s h o u l d be 
d i s m i s s e d . C l a i m a n t can a t t e m p t t o r e a c t i v a t e h i s c l a i m a t any 
t i m e s h o u l d t h e need a r i s e . 

The r e q u e s t f o r own m o t i o n r e l i e f i s h e r e b y d i s m i s s e d . 

I T IS SO ORDERED. 
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INA M. JEFFRIES, Claimant Own Motion 88-0314M 
Rosenthal & Greene, Claimant's Attorneys July 1, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h e r A p r i l 5, 1978 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a u t h o r i z e d t h e s u r g e r y , b u t opposes r e o p e n i n g o f t h i s c l a i m as i t 
c o n t e n d s c l a i m a n t ' s has n o t w o r k e d s u f f i c i e n t t i m e t o j u s t i f y 
payment o f b e n e f i t s under C u t r i g h t v. Weyerhaeuser Company, 299 Or 
290 ( 1 9 8 5 ) . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n s u c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 

S u r g e r y has been a u t h o r i z e d by SAIF C o r p o r a t i o n and 
c l a i m a n t may be e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y t o t a l 
d i s a b i l i t y by t h e B o a r d . ORS 656.278. The o n l y c o n s i d e r a t i o n i s 
c l a i m a n t ' s r e c e n t work h i s t o r y . C l a i m a n t has p r o v i d e d e v i d e n c e t o 
i n d i c a t e she made o v e r $2,000 i n 1987. T h e r e i s a l s o e v i d e n c e o f 
m e d i c a l t r e a t m e n t t h r o u g h o u t 1987, w i t h s u r g e r y recommended as 
e a r l y as A p r i l 1987. We c o n c l u d e t h a t c l a i m a n t d i d n o t 
v o l u n t a r i l y remove h e r s e l f f r o m t h e work f o r c e and i s e n t i t l e d t o 
c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y d u r i n g h e r r e c o v e r y 
f r o m s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d 
t h a t c l a i m a n t ' s compensable i n j u r y has w o r s e n e d r e q u i r i n g 
s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence December 18, 1987 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t h e r r e g u l a r 
wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o e x c e e d $400 as a r e a s o n a b l e a t t o r n e y ' s f e e . 
R e i mbursement f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d u n d e r ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

PAUL LEN0CKER, Claimant Own Motion 87-0624M 
Charles D. Maier, Claimant's Attorney July 1, 1988 
L i b e r t y Northwest, Insurance C a r r i e r Second Own Motion Determination 

on Reconsideration 
The B o a r d i s s u e d an Own M o t i o n D e t e r m i n a t i o n on 

November 10, 1987 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h no 
a d d i t i o n a l award f o r p e r m a n e n t d i s a b i l i t y . On r e c o n s i d e r a t i o n , 
t h e Board d e n i e d c l a i m a n t ' s r e q u e s t f o r f u r t h e r d i s a b i l i t y 
b e n e f i t s . C l a i m a n t a g a i n a s k s t h e B o a r d t o r e c o n s i d e r i t s e a r l i e r 
p o s i t i o n . 

The B o a r d d e n i e d p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n t o 
c l a i m a n t as i t was p e r s u a d e d i t l a c k e d j u r i s d i c t i o n u n d e r t h e 
r e c e n t l y e n a c t e d own m o t i o n l a w . ORS 656.278 and OAR 
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4 3 8 - 1 2 - 0 5 2 ( 2 ) . C l a i m a n t c o n t e n d s he i s e n t i t l e d t o b e n e f i t s as 
was t h e w o r k e r i n Ga y l e L. F i t z g e r a l d , 40 Van N a t t a 127 ( 1 9 8 8 ) . 
The c l a i m i n t h e F i t z g e r a l d case was opened under t h e o l d l a w i n 
1987 and, t h e r e a f t e r was c l o s e d under t h e p r o v i s i o n s o f t h e o l d 
law w h i c h d i d a l l o w f o r p e r manent d i s a b i l i t y c o m p e n s a t i o n . The 
i n s t a n t case was a l s o r e o p e n e d i n 1987 and c l o s e d i n 1987. Four 
months l a t e r c l a i m a n t r e q u e s t e d a d d i t i o n a l p e r m a n e n t d i s a b i l i t y 
c o m p e n s a t i o n . A t t h a t p o i n t , t h e r e q u e s t f o r a d d i t i o n a l b e n e f i t s 
was f i l e d w i t h t h e Board on a c l o s e d c l a i m , d i s t i n g u i s h a b l e f r o m 
F i t z g e r a l d , w h i c h was i n an open s t a t u s a t t h e t i m e p e r m a n e n t 
d i s a b i l i t y b e n e f i t s were c o n s i d e r e d . We c o n c l u d e o u r d e c i s i o n on 
A p r i l 14, 1988 was p r o p e r and a r e u n w i l l i n g t o d i s t u r b o u r p r i o r 
o r d e r s . See O r v i l l e D. Shipman, 40 Van N a t t a 537 (June 8, 1 9 8 8 ) . 
The r e q u e s t f o r f u r t h e r p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n i s 
d e n i e d . 

I T I S SO ORDERED. 
BONNIE L. OZMENT, Claimant Own Motion 87-0713M 
K i l p a t r i c k & Pope, Claimant's Attorneys July 1, 1988 
DebraAnn Kronenberg (SAIF), Defense Attorney Own Motion Order 
Roberts, e t a l . , Defense Attorneys 

SAIF C o r p o r a t i o n i n i t i a l l y s u b m i t t e d t o t h e B o a r d 
c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f her March 2 1 , 1978 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
The B o a r d r e f e r r e d t h e r e q u e s t f o r own m o t i o n r e l i e f t o t h e 
H e a r i n g s D i v i s i o n f o r c o n s o l i d a t i o n w i t h WCB Case Nos. 85-07074 
and 87-014639. WCB Case No. 88-01043 was s u b s e q u e n t l y added t o 
t h e p r o c e e d i n g s b e f o r e t h e R e f e r e e . A l l m a t t e r s have been 
r e s o l v e d by s t i p u l a t i o n . SAIF C o r p o r a t i o n has a g r e e d t o a c c e p t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n , r e s c i n d i n g i t s 
December 3, 1987 d e n i a l . The p a r t i e s and t h e R e f e r e e have 
recommended t o t h e B o a r d t h a t c l a i m a n t ' s c l a i m be r e o p e n e d f o r 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n as o f September 14, 1987, 
t h e d a t e she was h o s p i t a l i z e d f o r back p a i n . 

P u r s u a n t t o ORS 656. 278 ( 1 ) (a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y when 
we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o 
award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e 
t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t 
s u r g e r y . We n o t e t h a t t h e h o s p i t a l i z a t i o n on September 14, 1987 
was f o r emergency room c a r e o n l y . A f t e r c a r e f u l c o n s i d e r a t i o n , we 
have d e t e r m i n e d t h a t emergency room c a r e does n o t s a t i s f y t h e 
s t a t u t e f o r p u r p o s e s o f c l a i m r e o p e n i n g u n d e r own m o t i o n 
j u r i s d i c t i o n . L a t e r i n t h a t same month , c l a i m a n t was h o s p i t a l i z e d 
f o r 24 h o u r s ; h o w e v e r , we a r e n o t s a t i s f i e d t h a t t h e t r e a t m e n t 
p r o v i d e d t o h e r was r e l a t e d t o t h e c o m p e n s a b l e 1978 i n j u r y . 

The e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s c l a i m c a n , and 
s h o u l d , be r e o p e n e d w i t h t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
t o commence t h e d a t e o f h e r h o s p i t a l i z a t i o n i n December 1987 f o r 
s t r e s s r e a c t i o n . T emporary d i s a b i l i t y b e n e f i t s s h o u l d c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o h e r r e g u l a r work a t h e r r e g u l a r wage o r 
i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . R e i m b u r s e m e n t f r o m 
t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d 
u n d e r ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e 
c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T I S SO ORDERED. 
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MICHAEL D. PEDERSON, Claimant Own Motion 88-0265M 
Malagon & Moore, Claimant's Attorneys July 1, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s November 23, 1977 i n d u s t r i a l 
i n j u r y . C l a m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s r e c e n t m e d i c a l e x p e n s e s , 
b u t recommends t h e Boar d deny t h e r e q u e s t f o r c l a i m r e o p e n i n g as 
c l a i m a n t ' s c o n d i t i o n does n o t r e q u i r e i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r h o s p i t a l i z a t i o n f o r t r e a t m e n t a t t h i s t i m e . C l a i m a n t 
a r g u e s t h a t t h e Board's d e c i s i o n i n t h i s case s h o u l d be made 
c o n s i d e r i n g t h e law i n e f f e c t a t t h e t i m e o f h i s i n j u r y r a t h e r 
t h a n c u r r e n t own m o t i o n l a w . 

C l a i m a n t ' s c o n t e n t i o n t h a t t h e law i n e f f e c t a t t h e t i m e 
o f h i s i n j u r y c o n t r o l s i n t h i s s i t u a t i o n has been d i s c u s s e d i n a 
r e c e n t B o a r d o r d e r . Andy Webb, 40 Van N a t t a 586 (J u n e 22, 1 9 8 8 ) . 
The B o a r d c o n c l u d e s t h a t t h e r e q u e s t f o r own m o t i o n r e l i e f must be 
c o n s i d e r e d under t h e c u r r e n t own m o t i o n l a w w h i c h t o o k e f f e c t on 
J a n u a r y 1 , 1988. P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e 
o u r "Own M o t i o n " a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s a 
w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o award 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e t h e 
w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 
C u r r e n t t r e a t m e n t i n v o l v e s c o n s e r v a t i v e c h i r o p r a c t i c c a r e and 
w o u l d n o t e n t i t l e c l a i m a n t t o c l a i m r e o p e n i n g u n d e r ORS 656.278. 
The r e q u e s t f o r own m o t i o n r e l i e f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 

LEROY WYANT, Claimant Own Motion 87-0729M 
SAIF Corp, Insurance C a r r i e r July l , 1988 

Own Motion Order 
C l a i m a n t has r e q u e s t e d t h a t t h e Boar d e x e r c i s e i t s own 

m o t i o n a u t h o r i t y and re o p e n h i s c l a i m f o r an a l l e g e d w o r s e n i n g o f 
h i s September 29, 1980 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d . SAIF i s s u e d a f o r m a l d e n i a l o f t h e c e r v i c a l 
t r e a t m e n t recommended by Dr. Hockey and recommends t h a t t h e 
r e q u e s t f o r own m o t i o n r e l i e f be d e n i e d . 

C l a i m a n t ' s 1980 SAIF i n j u r y was t o h i s l o w b a c k . 
T r e a t m e n t c u r r e n t l y recommended by Dr. Hockey i s f o r h i s n e c k . 
Dr. Hockey does n o t appear t o r e l a t e t h e neck p r o b l e m s t o t h e 1980 
i n j u r y . We n o t e a l s o t h a t SAIF's d e n i a l o f t r e a t m e n t has n o t been 
a p p e a l e d by c l a i m a n t . P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may 
e x e r c i s e o u r own m o t i o n a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s 
a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . None o f t h e above p r e r e q u i s i t e s f o r own m o t i o n 
r e l i e f have been met. We c o n c l u d e we a r e w i t h o u t a u t h o r i t y t o 
r e o p e n t h i s c l a i m and deny t h e r e l i e f c l a i m a n t s e e k s . 

I T IS SO ORDERED. 
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The B e n e f i c i a r i e s of 
THOMAS J. BERDOT (Deceased), Claimant WCB 85-07225 
Doblie & Associates, Claimant's Attorneys July 5, 1988 
Roberts, et a l . , Defense Attorneys Order Denying Motion f o r 

Reconsideration 
C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e B o a r d ' s 

O r d e r on Review d a t e d J u l y 23, 1987 t h a t a f f i r m e d t h e R e f e r e e ' s 
o r d e r u p h o l d i n g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r d e a t h 
b e n e f i t s . S p e c i f i c a l l y , c l a i m a n t a s k s t h a t we w i t h d r a w o u r p r i o r 
o r d e r and remand t h i s m a t t e r t o t h e R e f e r e e f o r t h e t a k i n g o f 
a d d i t i o n a l e v i d e n c e r e g a r d i n g d i s a b i l i t y w h i c h was u n o b t a i n a b l e a t 
t h e t i m e o f t h e h e a r i n g . We d e c l i n e t o w i t h d r a w o u r p r i o r o r d e r . 

FINDINGS 

On J u l y 28, 1987, c l a i m a n t t i m e l y a p p e a l e d t h e B o a r d ' s 
J u l y 23, 1987 O r d e r on Review t o t h e C o u r t o f A p p e a l s . O r a l 
a r g u ment b e f o r e t h e c o u r t was s c h e d u l e d f o r June 13, 1988. 

C l a i m a n t r e c e n t l y l e a r n e d o f t h e e x i s t e n c e o f an A p r i l 
1988 m e d i c a l j o u r n a l a r t i c l e d e s c r i b i n g a s t u d y w h i c h c l a i m a n t 
s u b m i t s has a d i r e c t b e a r i n g on t h e case p r e s e n t l y p e n d i n g b e f o r e 
t h e c o u r t . S i m u l t a n e o u s l y w i t h t h i s m o t i o n , c l a i m a n t i s a l s o 
s e e k i n g remand f r o m t h e c o u r t p u r s u a n t t o f o r m e r ORS 6 5 6 . 2 9 8 ( 6 ) . 

CONCLUSIONS 

We have p r e v i o u s l y h e l d t h a t i t i s p o s s i b l e t o w i t h d r a w 
an o r d e r f o r r e c o n s i d e r a t i o n a f t e r t h e f i l i n g o f a p e t i t i o n f o r 
j u d i c i a l r e v i e w w i t h t h e C o u r t o f A p p e a l s . ORS 1 8 3 . 4 8 2 ( 6 ) ; Dan W. 
H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) , a f f ' d mem 83 Or App 273 
( 1 9 8 7 ) . However, we e x e r c i s e t h i s a u t h o r i t y r a r e l y . R o n a l d D. 
C h a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Inasmuch as n e a r l y one y e a r has pa s s e d s i n c e t h e 
i s s u a n c e o f t h e B o a r d ' s o r d e r and because t h e i s s u e r a i s e d by 
c l a i m a n t ' s r e q u e s t i s p r e s e n t l y s q u a r e l y b e f o r e t h e c o u r t , we 
d e c l i n e t o w i t h d r a w o u r o r d e r f o r r e c o n s i d e r a t i o n . C o n s e q u e n t l y , 
c l a i m a n t ' s r e q u e s t i s d e n i e d . 

The i s s u a n c e o f t h i s o r d e r n e i t h e r " s t a y s " o u r p r i o r 
o r d e r n o r e x t e n d s t h e t i m e f o r s e e k i n g r e v i e w . I n t e r n a t i o n a l 
Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 
Or App 656 ( 1 9 8 b ) . 

I T I S SO ORDERED. 

ROGER T. BROWN, Claimant Own Motion 87-0130M 
Douglas L. Minson, Claimant's Attorney July 5, 1988 
Dar y l l E. K l e i n , Defense Attorney Own Motion Order 
SAIF Corp Legal, Defense Attorney 

C l a i m a n t i n i t i a l l y r e q u e s t e d t h a t t h e B o a r d e x e r c i s e i t s 
own m o t i o n a u t h o r i t y and r e o p e n h i s c l a i m f o r an a l l e g e d w o r s e n i n g 
o f h i s F e b r u a r y 8, 1980 i n d u s t r i a l i n j u r y . The B o a r d r e f e r r e d t h e 
own m o t i o n r e q u e s t t o t h e H e a r i n g s D i v i s i o n f o r c o n s o l i d a t i o n w i t h 
WCB Case No. 87-03213. At i s s u e b e f o r e t h e R e f e r e e was w h i c h , i f 
any, i n s u r e r i s r e s p o n s i b l e f o r t h e t r e a t m e n t r e n d e r e d on and 
a f t e r O c t o b e r 13, 1986. R e f e r e e B e t h l a h m y f o u n d SAIF C o r p o r a t i o n , 
t h e i n s u r e r on t h e r i s k a t t h e t i m e o f c l a i m a n t ' s 1980 i n j u r y , t o 
be r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n and recommended t o t h e 
Boa r d t h a t i t e x e r c i s e i t s own m o t i o n a u t h o r i t y and r e o p e n 
c l a i m a n t ' s 1980 SAIF c l a i m . -772-



The B o a r d c o n c u r s w i t h t h e R e f e r e e ' s d e c i s i o n r e g a r d i n g 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . P u r s u a n t t o ORS 
656. 278 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y when we 
f i n d t h a t t h e r e i s a w o r s e n i n g o f a compen s a b l e i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o 
award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e 
t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t 
s u r g e r y . We f i n d t h a t c l a i m a n t was h o s p i t a l i z e d b e t w e e n 
O c t o b e r 15, 1987 and O c t o b e r 20, 1987 f o r m e d i c a t i o n , p h y s i c a l 
t h e r a p y and d i a g n o s t i c t e s t i n g . We c o n c l u d e c l a i m a n t has met t h e 
r e q u i r e m e n t s i n ORS 656.278 and i s e n t i t l e d t o c o m p e n s a t i o n f o r 
t e m p o r a r y t o t a l d i s a b i l i t y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s 
r e o p e n e d w i t h t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence 
O c t o b e r 15, 1987 and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s 
r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y s t a t i o n a r y , 
w h i c h e v e r i s e a r l i e r . R eimbursement f r o m t h e Reopened C l a i m s 
R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d 
by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. C l a i m a n t ' s a t t o r n e y i s 
awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , 
n o t t o exceed $400 as a r e a s o n a b l e a t t o r n e y ' s f e e . 

I T I S SO ORDERED. 

ROGER T. BROWN, Claimant Own Motion 87-0130M 
Douglas L. Minson, Claimant's Attorney July 14, 1988 
Dar y l l E. K l e i n , Defense Attorney Amended Own Motion Order 
SAIF Corp Legal, Defense Attorney 

The Board i s s u e d an Own M o t i o n O r d e r on J u l y 5, 1988 
whereby c l a i m a n t ' s c l a i m was re o p e n e d f o r t h e payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n . The o r d e r e r r o n e o u s l y commenced 
payment o f b e n e f i t s f r o m O c t o b e r 15, 1987. The o r d e r s h o u l d be 
c o r r e c t e d so t h a t a l l r e f e r e n c e s t o t h e y e a r 1987 i n p a r a g r a p h two 
a c t u a l l y r e a d "1986". The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

I T IS SO ORDERED. 

JOAN M. CARRANZA, Claimant WCB 87-12201 
Vick & Gutzler, Claimant's Attorneys July 5, 1988 
Randolph Harris (SAIF), Defense Attorney Order Denying Motion t o Dismiss 

The SAIF C o r p o r a t i o n has moved t h e Bo a r d f o r an o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w on t h e g r o u n d t h a t 
a c opy o f t h e r e q u e s t was n o t s e r v e d on a l l p a r t i e s . We deny t h e 
m o t i o n . 

FINDINGS 

The R e f e r e e ' s i n i t i a l o r d e r i s s u e d F e b r u a r y 24, 1988. 
On March 15, 1988, t h i s o r d e r was a b a t e d t o a l l o w f o r t h e 
R e f e r e e ' s r e v i e w o f c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . On 
A p r i l 6, 1988, t h e R e f e r e e i s s u e d an O r d e r on R e c o n s i d e r a t i o n . 

On A p r i l 15, 1988, c l a i m a n t m a i l e d , by c e r t i f i e d m a i l , 
her r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . The r e q u e s t 
i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l , i n d i c a t i n g 
t h a t c o p i e s o f t h e r e q u e s t had been m a i l e d t o SAIF and i t s 
c o u n s e l . The e m p l o y e r , SAIF's i n s u r e d , d i d n o t r e c e i v e a copy o f 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . 
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On A p r i l 22, 1988, t h e B o a r d m a i l e d a c o m p u t e r - g e n e r a t e d 
l e t t e r a c k n o w l e d g i n g t h e r e q u e s t . The a c k n o w l e d g m e n t was m a i l e d 
t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . 

We f i n d t h a t t h e r e q u e s t f o r B o a r d r e v i e w was f i l e d and 
t h a t t h e p a r t i e s r e c e i v e d n o t i c e o f t h e r e q u e s t w i t h i n 30 days o f 
t h e R e f e r e e ' s A p r i l 6, 1988 o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e 
B o a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . c o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r c o m p e n s a t i o n , t h e e m p l o y e r 
o f t h e i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f 
any, o f s u c h e m p l o y e r . ORS 6 5 6 . 0 0 5 ( 1 9 ) . A t t o r n e y s a r e n o t 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f " p a r t y . " R o b e r t 
C a s p e r s o n , 38 Van N a t t a 420, 421 ( 1 9 8 6 ) . Y e t , i n t h e absence o f a 
s h o w i n g o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a r e q u e s t f o r 
B o a r d r e v i e w on t h e a t t o r n e y f o r a p a r t y i s a d e q u a t e c o m p l i a n c e 
w i t h ORS 6 5 6 . 2 9 5 ( 2 ) t o v e s t j u r i s d i c t i o n i n t h e B o a r d . A r g o n a u t 
I n s u r a n c e v. K i n g , s u p r a , page 8 5 0 - 5 1 ; N o l l e n v. SAIF, 23 Or App 
420, 423 ( 1 9 7 5 ) , r e v den ( 1 9 7 6 ) ; R o b e r t C. J a g u e s , 39 Van N a t t a 
299 ( 1 9 8 7 ) . F u r t h e r m o r e , i n t h e absence o f p r e j u d i c e t o a p a r t y , 
t i m e l y s e r v i c e o f a r e q u e s t f o r r e v i e w on t h e e m p l o y e r ' s i n s u r e r 
i s s u f f i c i e n t c o m p l i a n c e w i t h ORS 6 5 6 . 2 9 5 ( 2 ) t o v e s t j u r i s d i c t i o n 
i n t h e B o a r d . N o l l e n v. SAIF, s u p r a . 

H e r e , c l a i m a n t t i m e l y f i l e d a r e q u e s t f o r B o a r d r e v i e w 
o f t h e R e f e r e e ' s o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) . A l t h o u g h c o p i e s o f 
her r e q u e s t were p r o v i d e d t o SAIF and i t s c o u n s e l , she n e g l e c t e d 
t o m a i l a c opy o f t h e r e q u e s t f o r r e v i e w t o t h e e m p l o y e r . 
However, no c o n t e n t i o n has been made t h a t t h e e m p l o y e r has been 
p r e j u d i c e d by n o t d i r e c t l y r e c e i v i n g a copy o f c l a i m a n t ' s r e q u e s t 
f o r r e v i e w . A b s e n t such a f i n d i n g , we h o l d t h a t t i m e l y s e r v i c e o f 
t h e r e q u e s t f o r r e v i e w on SAIF and i t s c o u n s e l i s a d e q u a t e 
c o m p l i a n c e w i t h ORS 6 5 6 . 2 9 5 ( 2 ) t o v e s t j u r i s d i c t i o n i n t h e B o a r d . 
See ORS 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e Co. v. K i n g , s u p r a , page 
F5T7-51; N o l l e n v. SAIF, s u p r a . 

M o r e o v e r , s i n c e t h e B o a r d ' s a c k n o w l e d g m e n t l e t t e r was 
m a i l e d t o a l l p a r t i e s t o t h e h e a r i n g w i t h i n 16 days a f t e r t h e 
R e f e r e e ' s o r d e r , we c o n c l u d e t h a t i t i s more p r o b a b l e t h a n n o t 
t h a t t h e e m p l o y e r r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r 
r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . See John D. F r a n c i s c o , 
39 Van N a t t a 332 ( 1 9 8 7 ) ; James L. Sampson, 37 Van N a t t a 1549, 1550 
( 1 9 8 5 ) . 

A c c o r d i n g l y , SAIF's m o t i o n t o d i s m i s s i s d e n i e d . SAIF's 
r e s p o n d e n t ' s b r i e f s h a l l be due 14 days f r o m t h e d a t e o f t h i s 
o r d e r . C l a i m a n t ' s r e p l y b r i e f , i f any, s h a l l be due seven days 
a f t e r t h e d a t e o f m a i l i n g o f SAIF's b r i e f . T h e r e a f t e r , t h i s c a s e 
w i l l be d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 
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JACK D. EASLEY, Claimant WCB 87-08913 
P h i l i p H. Garrow, Claimant's Attorney July 5, 1988 
Cummins, Cummins, et a l . , Defense Attorneys I n t e r i m Order Denying Motion to 

Off s e t and Remand 
The i n s u r e r r e q u e s t e d B o a r d r e v i e w o f R e f e r e e H o w e l l ' s 

March 16, 1988 O r d e r on R e c o n s i d e r a t i o n t h a t g r a n t e d c l a i m a n t 
p e r m a n e n t t o t a l d i s a b i l i t y , whereas D e t e r m i n a t i o n O r d e r s had 
awarded 20 p e r c e n t (64 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r a l o w back i n j u r y . P r i o r t o o u r r e v i e w o f t h i s c a s e , t h e 
i n s u r e r has moved f o r a u t h o r i z a t i o n t o o f f s e t p e r m a n e n t p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o t h e D e t e r m i n a t i o n O r d e r s 
a g a i n s t p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s g r a n t e d by t h e 
R e f e r e e ' s o r d e r w h i c h a r e a p p a r e n t l y p a y a b l e d u r i n g t h e same 
p e r i o d . A l t e r n a t i v e l y , t h e i n s u r e r has aske d t h a t t h i s m a t t e r be 
remanded t o t h e R e f e r e e f o r c o n s i d e r a t i o n o f t h e r e q u e s t f o r 
o f f s e t a u t h o r i z a t i o n . The m o t i o n s a r e d e n i e d . 

FINDINGS 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g , among o t h e r 
i s s u e s , D e t e r m i n a t i o n O r d e r s d a t e d June 5, 1987 and June 16, 1987, 
w h i c h had awarded a t o t a l o f 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a l o w back i n j u r y . C l a i m a n t c o n t e n d e d t h a t he was 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The case p r o c e e d e d t o h e a r i n g on September 28, 1987. At 
t h e h e a r i n g , t h e i n s u r e r d i d n o t r e q u e s t p e r m i s s i o n t o o f f s e t 
p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o t h e 
D e t e r m i n a t i o n O r d e r s , i n t h e e v e n t t h a t c l a i m a n t was g r a n t e d 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e f o r t h e same p e r i o d . 
F o l l o w i n g t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e and c l o s i n g 
a r g u m e n t s , t h e r e c o r d was c l o s e d on December 1 1 , 1987. 

On December 3 1 , 1987, t h e R e f e r e e i s s u e d h i s o r d e r , 
w h i c h among o t h e r f i n d i n g s , c o n c l u d e d t h a t c l a i m a n t was 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . The R e f e r e e f u r t h e r d i r e c t e d 
t h a t c l a i m a n t r e c e i v e p e r manent t o t a l d i s a b i l i t y b e n e f i t s 
e f f e c t i v e June 5, 1987. B o t h p a r t i e s r e q u e s t e d r e c o n s i d e r a t i o n . 
C l a i m a n t a s s e r t e d t h a t t h e e f f e c t i v e d a t e f o r h i s p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s s h o u l d be A p r i l 1 , 1987. The i n s u r e r 
c o n t e n d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d 
as a r e s u l t o f h i s compensable i n j u r y . The i n s u r e r d i d n o t 
r e q u e s t p e r m i s s i o n t o o f f s e t . 

On J a n u a r y 29, 1988, t h e R e f e r e e a b a t e d h i s December 3 1 , 
1987 o r d e r . T h e r e a f t e r , t h e p a r t i e s f i l e d t h e i r r e s p e c t i v e 
r e s p o n s e s . I n r e s p o n s e t o c l a i m a n t ' s m o t i o n , t h e i n s u r e r a s s e r t e d 
t h a t , i f t h e R e f e r e e chose t o f i n d c l a i m a n t was e n t i t l e d t o 
p e r m a n e n t and t o t a l d i s a b i l i t y b e n e f i t s , t h e b e n e f i t s s h o u l d 
commence as o f t h e d a t e o f h e a r i n g . Once a g a i n , no r e q u e s t f o r 
p e r m i s s i o n t o o f f s e t was i n c l u d e d w i t h t h e i n s u r e r ' s s u b m i s s i o n . 

On March 16, 1988, t h e R e f e r e e i s s u e d an O r d e r on 
R e c o n s i d e r a t i o n , c o n t i n u i n g t o f i n d c l a i m a n t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . However, t h e e f f e c t i v e d a t e f o r t h e p e r m a n e n t 
t o t a l d i s a b i l i t y b e n e f i t s was changed f r o m June 5, 1987, as 
p r e v i o u s l y o r d e r e d , t o A p r i l 1 , 1987. On March 22, 1988, t h e 
i n s u r e r r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 

On A p r i l 7, 1988, f o r t h e f i r s t t i m e , t h e i n s u r e r 
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r e q u e s t e d p e r m i s s i o n t o o f f s e t t h e permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s p a i d p u r s u a n t t o t h e D e t e r m i n a t i o n O r d e r s a g a i n s t t h e 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s t h a t were due i n a c c o r d a n c e 
w i t h t h e R e f e r e e ' s o r d e r . I n t h e e v e n t t h a t t h e B o a r d d e c l i n e d 
i t s m o t i o n , t h e i n s u r e r asked t h a t t h e case be remanded t o t h e 
R e f e r e e f o r c o n s i d e r a t i o n o f t h e o f f s e t r e q u e s t . 

CONCLUSIONS 

The i s s u e b e f o r e us i s n o t w h e t h e r t h e i n s u r e r i s 
e n t i t l e d t o an o f f s e t o r who has t h e a u t h o r i t y t o a u t h o r i z e 
o f f s e t s . R a t h e r , t h e i s s u e i s when an i n s u r e r must r e q u e s t 
a u t h o r i z a t i o n t o o b t a i n an o f f s e t f o r an a l l e g e d o v e r p a y m e n t o f 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s when t h e i s s u e s o f e x t e n t o f 
pe r m a n e n t d i s a b i l i t y a r i s i n g o u t o f t h e c l a i m i s b e f o r e t h e 
l i t i g a t i o n f o r u m . We c o n c l u d e t h a t t h e i n s u r e r ' s r e q u e s t i s 
u n t i m e l y . 

I n W i l s o n v. SAIF, 48 Or App 993 ( 1 9 8 0 ) , t h e c o u r t 
c o n c l u d e d : 

" * * * A p o l i c y o f r e q u i r i n g t h e c a r r i e r 
t o r a i s e a c l a i m o f o f f s e t as p r o v i d e d i n 
ORS 6 5 6 . 2 6 8 ( 3 ) w i l l e n c o u r a g e t h e p a r t i e s 
t o l i t i g a t e a l l o f t h e i s s u e s a t a s i n g l e 
h e a r i n g , r a t h e r t h a n c r e a t i n g new i s s u e s 
and a n e c e s s i t y f o r f u r t h e r h e a r i n g s a t a 
t i m e a f t e r a f i n a l award o f c o m p e n s a t i o n 
has been d e t e r m i n e d . * * * " 48 Or App a t 
998. 

I n i t s o r d e r on r e c o n s i d e r a t i o n i n D o n a l d W. W i l k i n s o n , 
37 Van N a t t a 937 ( 1 9 8 5 ) , t h e B o a r d , h a v i n g i n c r e a s e d c l a i m a n t ' s 
award t o one o f p e r m a n e n t t o t a l d i s a b i l i t y i n i t s f i r s t o r d e r , 
g r a n t e d t h e i n s u r e r p e r m i s s i o n t o o f f s e t . A l t h o u g h t h e i n s u r e r 
had n o t p r e v i o u s l y r e q u e s t e d an o f f s e t , t h e B o a r d c o n c l u d e d t h a t 
t h e i n s u r e r ' s d e l a y d i d n o t i n t e r f e r e w i t h t h e o r d e r l y s y s t e m o f 
c o m p e n s a t i o n . The B o a r d r e a s o n e d t h a t t h e i n s u r e r had no cause t o 
ask f o r an o f f s e t a f t e r t h e R e f e r e e ' s o r d e r , b ecause u n t i l t h e 
Bo a r d awarded p e r m a n e n t t o t a l d i s a b i l i t y , t h e e f f e c t i v e d a t e o f 
t h a t award was unknown. 

The B o a r d ' s r e c o n s i d e r a t i o n o r d e r i n W i l k i n s o n , as w e l l 
as t h e c o u r t ' s d e t e r m i n a t i o n i n W i l s o n , a d h e r e t o t h e p r i n c i p l e 
w h i c h r e q u i r e s t h e p a r t i e s t o r a i s e a l l i s s u e s p r e s e n t i n g a 
j u s t i c i a b l e c o n t r o v e r s y b e f o r e t h e R e f e r e e a t t h e t i m e o f 
h e a r i n g . H e r e , t h e i n s u r e r ' s e n t i t l e m e n t t o an o f f s e t , o r c r e d i t , 
r e s u l t i n g f r o m p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s p a i d u n d e r 
t h e D e t e r m i n a t i o n O r d e r was such an i s s u e . The i n s u r e r knew, o r 
s h o u l d have known, t h a t t h e o f f s e t i s s u e was p r o p e r l y b e f o r e t h e 
R e f e r e e i n t h e e v e n t c l a i m a n t was g r a n t e d p e r m a n e n t and t o t a l 
d i s a b i l i t y . Y e t , t h e i s s u e was n e i t h e r r a i s e d a t t h e o u t s e t o f 
t h e h e a r i n g , b e f o r e i s s u a n c e o f t h e R e f e r e e ' s i n i t i a l o r d e r , n o r 
w h i l e t h e R e f e r e e ' s o r d e r was a b a t e d f o r r e c o n s i d e r a t i o n . 
I n s t e a d , t h e i n s u r e r r a i s e d t h e o f f s e t i s s u e o n l y a f t e r i t had 
r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 

I n o r d e r t o f u r t h e r t h e p o l i c y c o n s i d e r a t i o n s s e t f o r t h 
i n W i l s o n and W i l k i n s o n , we c o n c l u d e t h e " r a i s e o r w a i v e " r u l e i s 
a p p l i c a b l e t o t h i s c a s e . See a l s o M a v i s v. SAIF, 45 Or App 1059 
( 1 9 8 0 ) . Inasmuch as we h o l d t h a t t h e o f f s e t i s s u e i s n o t p r o p e r l y 
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b e f o r e u s , we d e c l i n e t o g r a n t t h e i n s u r e r ' s r e q u e s t s f o r e i t h e r 
o f f s e t a u t h o r i z a t i o n o r remand. 

I T I S SO ORDERED. 

ROBERT GATES, Claimant Own Motion 86-0197M 
John C. O'Brien, Claimant's Attorney July 5, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Determination on 

Reconsideration 
The B o a r d i s s u e d an Own M o t i o n D e t e r m i n a t i o n on 

December 18, 1987 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n t e r m i n a t i n g as o f 
November 25, 1987. C l a i m a n t has s u b m i t t e d two new r e p o r t s f r o m 
Dr. B e r s e l l i t o t h e Board f o r c o n s i d e r a t i o n o f p o s s i b l e c l a i m 
r e o p e n i n g . SAIF opposes t h e r e l i e f c l a i m a n t s e e k s . 

Dr. B e r s e l l i , on F e b r u a r y 1 , 1988, i n d i c a t e d t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n s h o u l d c o n t i n u e . C l a i m a n t was, a t t h a t 
t i m e , b e i n g t r i e d i n a f l e x i o n j a c k e t body c a s t . On F e b r u a r y 22, 
1988, Dr. B e r s e l l i s t a t e d t h a t c l a i m a n t c o n t i n u e s t o be m e d i c a l l y 
s t a t i o n a r y , t i m e l o s s was n o t a u t h o r i z e d and t h e c a s t t r e a t m e n t 
was p a l l i a t i v e i n n a t u r e . 

The e v i d e n c e p e r s u a d e s us t h a t c l a i m a n t ' s c o n d i t i o n 
r e m a i n s m e d i c a l l y s t a t i o n a r y and t h e December 18, 1987 c l o s u r e was 
p r o p e r . P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
comp e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Such i s n o t 
t h e case h e r e . We c o n c l u d e c l a i m r e o p e n i n g w o u l d be i n a p p r o p r i a t e 
on t h i s r e c o r d . The r e q u e s t f o r f u r t h e r own m o t i o n r e l i e f i s 
d e n i e d . 

I T IS SO ORDERED. 

PETER M. GROCKI, Claimant WCB 87-12390 
Bernardi & Spencer, Claimant's Attorneys July 5, 1988 
Davis & Bostwick, Defense Attorneys Order of Dismissal 

On November 16, 1987, R e f e r e e L i p t o n i s s u e d an o r d e r 
d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e . The 
R e f e r e e i s s u e d t h e d i s m i s s a l o r d e r based on c l a i m a n t ' s a t t o r n e y ' s 
r e p r e s e n t a t i o n t h a t h i s h e a r i n g r e q u e s t had been p r e m a t u r e l y f i l e d 
and t h a t he r e q u i r e d a d d i t i o n a l t i m e t o d e t e r m i n e what i s s u e s t o 
p u r s u e . C l a i m a n t ' s a t t o r n e y f u r t h e r n o t e d t h a t t h e i n s u r e r ' s 
c o u n s e l had no o b j e c t i o n t o a d i s m i s s a l w i t h o u t p r e j u d i c e . 

C o n t e n d i n g t h a t he s u b s e q u e n t l y came i n t o p o s s e s s i o n o f 
m a t e r i a l s w h i c h r i p e n e d t h e i s s u e s i n t h i s m a t t e r , c l a i m a n t f i l e d 
an a p p l i c a t i o n t o s c h e d u l e a n o t h e r h e a r i n g . The a p p l i c a t i o n 
c a r r i e d t h i s same WCB Case Number. Y e t , s i m u l t a n e o u s l y w i t h t h e 
f i l i n g o f h i s a p p l i c a t i o n , c l a i m a n t t i m e l y r e q u e s t e d B o a r d r e v i e w 
o f t h e R e f e r e e ' s d i s m i s s a l o r d e r . Thus, j u r i s d i c t i o n t o c o n s i d e r 
t h i s case s h i f t e d f r o m t h e H e a r i n g s D i v i s i o n t o t h e B o a r d . 

C l a i m a n t has now f i l e d a n o t h e r r e q u e s t f o r h e a r i n g . 
T h i s r e c e n t h e a r i n g r e q u e s t , w h i c h has r e c e i v e d WCB Case 
No. 88-06159, i s c u r r e n t l y s c h e d u l e d f o r h e a r i n g on J u l y 1 1 , 1988 
i n P o r t l a n d . 
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Inasmuch as t h e r e l i e f s o u g h t by c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w i n t h i s case has now been r e a l i z e d t h r o u g h t h e 
s c h e d u l i n g o f h i s h e a r i n g r e q u e s t i n WCB Case No. 88-06159, h i s 
r e q u e s t f o r r e v i e w has been e f f e c t i v e l y w i t h d r a w n . A c c o r d i n g l y , 
t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

ELSIE L. HOBKIRK, Claimant 
Roberts, et a l . , Claimant's Attorneys 
Rick Barber (SAIF), Defense Attorney 

WCB 85-12353 
July 5, 1988 
Order on Reconsideration 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O r d e r on 
Review d a t e d November 10, 1987, w h i c h g r a n t e d t h e i n s u r e r ' s 
r e q u e s t f o r a u t h o r i z a t i o n t o o f f s e t p e r m a n e n t p a r t i a l d i s a b i l i t y 
b e n e f i t s p r e v i o u s l y p a i d p u r s u a n t t o a D e t e r m i n a t i o n O r d e r a g a i n s t 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e f o r t h e same p e r i o d 
p u r s u a n t t o a R e f e r e e ' s o r d e r . We a b a t e d o u r o r d e r t o a l l o w t i m e 
f o r t h e SAIF C o r p o r a t i o n t o r e s p o n d and f o r us t o a d e q u a t e l y 
c o n s i d e r t h e r e q u e s t . H a v i n g r e c e i v e d SAIF's r e s p o n s e , we a r e 
p r e p a r e d t o r e c o n s i d e r t h e m a t t e r . 

The R e f e r e e ' s o r d e r p r o v i d e d t h a t c l a i m a n t was e n t i t l e d 
t o p e r m a n e n t t o t a l d i s a b i l i t y . The award r e s u l t e d i n c o n c u r r e n t 
p a yments o f p e r m a n e n t p a r t i a l and pe r m a n e n t t o t a l d i s a b i l i t y 
b e n e f i t s . The R e f e r e e f r a m e d t h e i s s u e a t h e a r i n g as e x t e n t o f 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l 
d i s a b i l i t y . SAIF d i d n o t r a i s e t h e i s s u e o f i t s e n t i t l e m e n t t o an 
o f f s e t , o r c r e d i t , f o r t h e p r e v i o u s l y p a i d p e r m a n e n t p a r t i a l 
d i s a b i l i t y b e n e f i t s a g a i n s t t h e p o t e n t i a l award f o r p e r m a n e n t 
t o t a l d i s a b i l i t y b e n e f i t s , w h i c h i n f a c t came a b o u t a f t e r 
l i t i g a t i o n . SAIF d i d n o t f i l e a m o t i o n f o r r e c o n s i d e r a t i o n , a f t e r 
i s s u a n c e o f t h e R e f e r e e ' s o r d e r , r a i s i n g t h e i s s u e o f i t s 
e n t i t l e m e n t t o an o f f s e t o r c r e d i t . SAIF r e q u e s t e d B o a r d r e v i e w 
and a p p a r e n t l y began o f f s e t t i n g t h e b e n e f i t s u n i l a t e r a l l y . SAIF 
r e q u e s t e d a u t h o r i z a t i o n f o r o f f s e t i n i t s b r i e f on B o a r d r e v i e w . 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g SAIF's 
u n i l a t e r a l o f f s e t . The i s s u e r a i s e d i n t h a t r e q u e s t and t h e 
s u b s e q u e n t R e f e r e e ' s o r d e r i s n o t p r e s e n t l y b e f o r e u s . The i s s u e 
o f w h e t h e r SAIF i s e n t i t l e d t o o f f s e t u n i l a t e r a l l y t h e p r e v i o u s l y 
p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s , i n c l u d i n g p e n a l t i e s 
and a t t o r n e y f e e s based on a l l e g e d m i s c o n d u c t i n m a k i n g a 
u n i l a t e r a l o f f s e t , i s p r e s e n t l y b e f o r e t h e H e a r i n g s D i v i s i o n i n 
WCB Case No. 87-04327. 

I n i t i a l l y , we g r a n t e d SAIF's r e q u e s t . C i t i n g Guy M. 
S h o r b , 39 Van N a t t a 1038 ( 1 9 8 7 ) , we s t a t e d t h a t SAIF was e n t i t l e d 
t o an o f f s e t o f p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s p a i d b e t w e e n 
t h e e f f e c t i v e d a t e o f t h e p e r m a n e n t t o t a l d i s a b i l i t y a w a r d and t h e 
d a t e o f t h e R e f e r e e ' s o r d e r . 

A f t e r f u r t h e r c o n s i d e r a t i o n we c o n c l u d e t h a t t h e i s s u e 
b e f o r e us i s n o t w h e t h e r SAIF i s e n t i t l e d t o an o f f s e t o r who has 
t h e a u t h o r i t y t o a u t h o r i z e o f f s e t s . R a t h e r , t h e i s s u e i s when an 
i n s u r e r , i n t h i s case t h e SAIF C o r p o r a t i o n , must r e q u e s t 
a u t h o r i z a t i o n t o o b t a i n an o f f s e t f o r an a l l e g e d o v e r p a y m e n t o f 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s when t h e i s s u e o f e x t e n t o f 
p e r m a n e n t d i s a b i l i t y a r i s i n g o u t o f t h e c l a i m i s b e f o r e t h e 
l i t i g a t i o n f o r u m . 
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I n Wilson v. SAIF, 48 Or App 993 (1 9 8 0 ) , t he c o u r t 
concluded: 

" * * * A p o l i c y o f r e q u i r i n g the c a r r i e r t o 
r a i s e a c l a i m of o f f s e t as p r o v i d e d i n ORS 
656.268(3) w i l l encourage the p a r t i e s t o 
l i t i g a t e a l l of the issu e s a t a s i n g l e 
h e a r i n g , r a t h e r than c r e a t i n g new is s u e s and a 
n e c e s s i t y f o r f u r t h e r h e a r i n g s a t a time a f t e r 
a f i n a l award o f compensation has been 
determined. * * * " 48 Or App a t 998. 

I n i t s order on r e c o n s i d e r a t i o n i n Donald W. W i l k i n s o n , 
37 Van Natta 937 (198 5 ) , the Board, having i n c r e a s e d c l a i m a n t ' s 
award t o one of permanent t o t a l d i s a b i l i t y i n i t s f i r s t o r d e r , 
a l l o w e d the i n s u r e r t o o f f s e t . The Board reasoned t h a t , a l t h o u g h 
t h e i n s u r e r had not p r e v i o u s l y requested an o f f s e t , i t s d e l a y d i d 
not i n t e r f e r e w i t h the o r d e r l y system of compensation as the 
i n s u r e r had no reason t o ask f o r an o f f s e t a f t e r t h e Referee's 
o r d e r , because the e f f e c t i v e date of the award was unknown a t t h a t 
p o i n t . 

The Board's o r d e r on r e c o n s i d e r a t i o n i n W i l k i n s o n , as 
w e l l as the c o u r t ' s d e t e r m i n a t i o n i n W i l s o n , adhere t o the 
p r i n c i p l e r e q u i r i n g t h e p a r t i e s t o r a i s e a l l i s s u e s p r e s e n t i n g a 
j u s t i c i a b l e c o n t r o v e r s y b e f o r e the Referee a t the time o f 
h e a r i n g . SAIF's e n t i t l e m e n t t o an o f f s e t , or c r e d i t , r e s u l t i n g 
from permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d under t he 
D e t e r m i n a t i o n Order was such an i s s u e i n t h i s case. SAIF knew, or 
should have known, the o f f s e t or c r e d i t i s s u e was p r o p e r l y b e f o r e 
t h e Referee i n the event the Referee made c l a i m a n t permanently and 
t o t a l l y d i s a b l e d . The i s s u e was not r a i s e d b e f o r e t he Referee a t 
the o u t s e t o f the h e a r i n g , b e f o r e issuance o f the Opi n i o n and 
Order, o r , by motion f o r r e c o n s i d e r a t i o n , a f t e r issuance o f the 
O p i n i o n and Order. I n ord e r t o f u r t h e r t h e p o l i c y c o n s i d e r a t i o n s 
s e t f o r t h i n Wilson and W i l k i n s o n , we conclude the r a i s e or waive 
r u l e i s a p p l i c a b l e t o t h i s case. Mavis v. SAIF, 45 Or App 1059 
(1 9 8 0 ) . The Board should not now decide t he i s s u e o f SAIF's 
e n t i t l e m e n t t o an o f f s e t , or c r e d i t . SAIF waived t he r i g h t t o 
r a i s e t h e i s s u e a t the Board review l e v e l . 

A c c o r d i n g l y , our p r i o r o rder i s wi t h d r a w n . On 
r e c o n s i d e r a t i o n , t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r an o f f s e t , or 
c r e d i t , i s den i e d . Except f o r t h a t p o r t i o n o f our November 10, 
1987 o r d e r which concerned the . o f f s e t i s s u e , t he remainder o f our 
former o r d e r i s r e p u b l i s h e d and adhered t o , e f f e c t i v e t h i s d a t e . 

RICHARD A. MOORE, Claimant WCB 86-00561 
Charles D. Maier, Claimant's Attorney July 5, 1988 
Davis & Bostwick, Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. EBI Companies v. Moore, 90 Or App 99 ( 1 9 8 8 ) . We have 
been i n s t r u c t e d t o "dismiss t he p r o c e e d i n g . " 

I n accordance w i t h the c o u r t ' s mandate, the i n s u r e r ' s 
r e q u e s t f o r Board review and c l a i m a n t ' s request f o r h e a r i n g are 
di s m i s s e d . 

IT IS SO ORDERED. 
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DELORES PRESTON, Claimant Own Motion 88-0130M 
S t a r r & Vinson, Claimant's Attorneys July 5, 1988 
Cowling & Heysell, Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening o f her September 26, 1979 i n d u s t r i a l 
i n j u r y . C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening of t h i s c l a i m f o r the payment of temporary t o t a l 
d i s a b i l i t y compensation d u r i n g c l a i m a n t ' s p a r t i c i p a t i o n i n a p a i n 
c e n t e r program as i t contends c l a i m a n t ' s c o n d i t i o n has not 
worsened. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . We are persuaded 
t h a t p a i n c e n t e r t r e a t m e n t can q u a l i f y t h e worker f o r temporary 
t o t a l d i s a b i l i t y compensation under ORS 656.278. We a l s o f i n d 
t h a t when the worker e n t e r s i n t o a p a i n c e n t e r program, she 
becomes l e s s a b l e t o work and, i n f a c t , u n a v a i l a b l e f o r work 
d u r i n g the time she i s a c t u a l l y i n the program. We con c l u d e , 
t h e r e f o r e , c l a i m a n t ' s c l a i m should be reopened w i t h temporary 
t o t a l d i s a b i l i t y t o commence February 3, 1988 and t o c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r wage or 
i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . Claimant's 
a t t o r n e y i s awarded 25% of the a d d i t i o n a l compensation g r a n t e d by 
t h i s o r d e r , not t o exceed $350 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from the Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d by the i n s u r e r 
pursuant t o OAR 438-12-055. 

I T IS SO ORDERED. 

JAMES M. SWANSON (Deceased), Claimant WCB TP-87026 
Charles J. Merten, Claimant's Attorney July 5, 1988 
James E. G r i f f i n , A s s i s t a n t Attorney General Thi r d Party Order o f Dismissal 

The SAIF C o r p o r a t i o n , as pay i n g agency, has p e t i t i o n e d 
the Board f o r an order d i s t r i b u t i n g t h e proceeds of a t h i r d p a r t y 
s e t t l e m e n t p u r suant t o ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , SAIF 
contends t h a t i t s t h i r d p a r t y l i e n a t t a c h e s t o the s e t t l e m e n t 
proceeds p r i o r t o t h e i r d i s t r i b u t i o n by the pr o b a t e c o u r t t o t h e 
deceased worker's f a m i l y , most of whom are not " b e n e f i c i a r i e s " 
under the Workers* Compensation Law. See ORS 6 5 6 . 0 0 5 ( 3 ) . 

A s s e r t i n g t h a t the C i r c u i t Court of U m a t i l l a County has 
r e c e n t l y addressed t h i s v ery i s s u e , c l a i m a n t moves f o r d i s m i s s a l 
of these p r o c e e d i n g s . We g r a n t c l a i m a n t ' s m o t i o n . 

FINDINGS 

I n February 1983, the deceased worker d i e d as a r e s u l t 
of e l e c t r o c u t i o n on the j o b . The deceased was s u r v i v e d by h i s 
widow, Lyndalue Swanson, ( h e r e a f t e r c l a i m a n t ) , h i s p a r e n t s , an 
a d u l t c h i l d , and a minor s t e p - d a u g h t e r . SAIF accepted t he c l a i m 
and p a i d b e n e f i t s t o c l a i m a n t , as w e l l as the deceased's 
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step-daughter u n t i l she reached the age of 18 y e a r s . See ORS 
656.204(2). C l a i m a n t , as p e r s o n a l r e p r e s e n t a t i v e f o r t he 
decedent's e s t a t e , commenced a c i v i l a c t i o n f o r w r o n g f u l death 
a g a i n s t a t h i r d p a r t y . 

I n October 1987, w i t h SAIF's a p p r o v a l , c l a i m a n t s e t t l e d 
the t h i r d p a r t y a c t i o n f o r $125,000. At the time of t h e 
s e t t l e m e n t , a l l of the w r o n g f u l death b e n e f i c i a r i e s contended t h a t 
SAIF's l i e n a p p l i e d o n l y t o t h a t p o r t i o n of the proceeds which 
might be subsequently d i s t r i b u t e d t o c l a i m a n t by the p r o b a t e 
c o u r t . I n ap p r o v i n g the s e t t l e m e n t , SAIF was aware o f , but d i d 
not agree w i t h , these c o n t e n t i o n s . Rather, SAIF contended t h a t , 
a f t e r d e d u c t i n g f o r a t t o r n e y fees and l i t i g a t i o n c o s t s , i t s l i e n 
a t t a c h e d t o the s e t t l e m e n t proceeds remaining p r i o r t o the prob a t e 
c o u r t ' s u l t i m a t e d i s t r i b u t i o n t o the deceased worker's f a m i l y . 

A t t o r n e y fees f o r t he t h i r d p a r t y a c t i o n t o t a l l e d 
$41,666.67, w h i l e l i t i g a t i o n c o s t s e q u a l l e d $11,615.00. 
Consequently, t he e s t a t e ' s share of the s e t t l e m e n t t o t a l s 
$71,718.33. A f t e r r e d u c i n g t he s e t t l e m e n t ' s remaining balance by 
the s t a t u t o r y o n e - t h i r d share under ORS 656.593(3) and 
656 . 593 (1 ) ( b ) , the amount of the s e t t l e m e n t which i s a r g u a b l y 
s u b j e c t t o SAIF's s t a t u t o r y l i e n equals $47,812.22. 

SAIF's l i e n f o r i t s a c t u a l c o s t s c u r r e n t l y t o t a l s 
$49,730.12. This l i e n i s composed of $591.20 i n medical b e n e f i t s 
and $49,138.92 i n death b e n e f i t s . Because these c o s t s exceed i t s 
maximum d i s t r i b u t i v e s t a t u t o r y share from the rem a i n i n g balance o f 
the s e t t l e m e n t , SAIF does not a s s e r t a l i e n f o r f u t u r e 
e x p e n d i t u r e s . These f u t u r e c o s t s would n e c e s s a r i l y i n c l u d e SAIF's 
c o n t i n u i n g o b l i g a t i o n t o p r o v i d e monthly death b e n e f i t s t o 
c l a i m a n t as the s u r v i v i n g spouse u n t i l she r e m a r r i e s , i f ever. 
See ORS 656.204(2). The t h i r d p a r t y s e t t l e m e n t would have no 
e f f e c t on SAIF's ongoing o b l i g a t i o n t o p r o v i d e these monthly 
b e n e f i t s . 

On November 25, 1987, SAIF f i l e d a p e t i t i o n w i t h t h e 
Board, seeking r e s o l u t i o n o f t h i s d i s p u t e c o n c e r n i n g t he j u s t and 
proper d i s t r i b u t i o n of proceeds from t he t h i r d p a r t y s e t t l e m e n t . 
See ORS 656.593(3). Claimant moved t o d i s m i s s SAIF's r e q u e s t , 
n o t i n g t h a t a p e t i t i o n t o a p p o r t i o n t he proceeds from t h e 
s e t t l e m e n t t o the w r o n g f u l death b e n i f i c i a r i e s had been f i l e d w i t h 
t he C i r c u i t Court f o r U m a t i l l a County, Oregon. 

T h e r e a f t e r , SAIF moved f o r i t s d i s m i s s a l from t h e 
C i r c u i t Court p r o c e e d i n g s , c o n t e s t i n g the c o u r t ' s j u r i s d i c t i o n 
over i t , as w e l l as i t s l i e n . The c o u r t denied SAIF's motion t o 
di s m i s s and, on March 3, 1988, decreed t h a t SAIF's l i e n would o n l y 
a t t a c h t o c l a i m a n t ' s share o f the proceeds. 

CONCLUSIONS 

Pursuant t o ORS 656.578, i f a worker r e c e i v e s a 
compensable i n j u r y due t o the n e g l i g e n c e or wrong of a t h i r d 
p e r s o n , e n t i t l i n g the worker under ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d person, such worker o r , i f death r e s u l t s from 
t h e i n j u r y , the o t h e r b e n e f i c i a r i e s s h a l l e l e c t whether t o recover 
damages from t he t h i r d person. I f the worker or the b e n e f i c i a r i e s 
o f t h e worker e l e c t t o recover damages from the t h i r d p e r s o n , 
n o t i c e of such e l e c t i o n s h a l l be g i v e n t o the p a y i n g agency. ORS 
656.593(1). The pa y i n g agency has a l i e n a g a i n s t t he cause o f 
a c t i o n , which l i e n s h a l l . b e p r e f e r r e d t o a l l c l a i m s except t he 
c o s t o f r e c o v e r i n g damages from the t h i r d p a r t y . ORS 656.580(2). 
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I f the worker or b e n e f i c i a r i e s s e t t l e the t h i r d p a r t y 
c l a i m w i t h agency a p p r o v a l , t he agency i s a u t h o r i z e d t o accept as 
i t s share o f the proceeds "an amount which i s j u s t and p r o p e r , " 
p r o v i d e d t he worker r e c e i v e s a t l e a s t t h e amount t o which he i s 
e n t i t l e d under ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e of 
Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any 
c o n f l i c t as t o what may be a " j u s t and proper d i s t r i b u t i o n " s h a l l 
be r e s o l v e d by the Board. ORS 6 5 6 . 5 9 3 ( 3 ) . 

Here, as p r e v i o u s l y d e s c r i b e d , a c o n f l i c t has a r i s e n 
because the p a r t i e s d i s a g r e e as t o what p o r t i o n of the s e t t l e m e n t 
SAIF's l i e n a p p l i e s . D e s p i t e t he C i r c u i t Court's decree, SAIF 
asks t h a t we proceed t o a d j u d i c a t e i t s l i e n . SAIF reasons t h a t 
the Court of Appeals w i l l e v e n t u a l l y o v e r t u r n the p r o b a t e c o u r t ' s 
decree, t h e r e b y c o n c l u d i n g t h a t the Board has e x c l u s i v e 
j u r i s d i c t i o n t o r e s o l v e d i s p u t e s c o n c e r n i n g the d i s t r i b u t i o n o f 
proceeds from a t h i r d p a r t y r e c o v e r y . I n a n t i c i p a t i o n o f the 
Court of Appeals' f o r t h c o m i n g d e c i s i o n , SAIF submits t h a t i t would 
be e x p e d i e n t f o r the Board t o determine SAIF's share o f the t h i r d 
p a r t y r e c o v e r y a t t h i s t i m e . 

Pursuant t o the aforementioned p o i n t s and a u t h o r i t i e s , 
we are empowered t o r e s o l v e t h i r d p a r t y d i s p u t e s such as t h i s . 
F u rthermore, should the Court of Appeals s u b s e q u e n t l y h o l d t h a t 
our j u r i s d i c t i o n i s e x c l u s i v e over such m a t t e r s , SAIF's argument 
f o r , i n e f f e c t , the issuance of an a l t e r n a t i v e f i n d i n g has some 
appeal. Yet, the i n d i s p u t a b l e f a c t remains t h a t SAIF i s 
r e q u e s t i n g t h a t we c o n s i d e r the i d e n t i c a l i s s u e t h a t has 
p r e v i o u s l y been addressed and r e s o l v e d pursuant t o the decree o f 
the U m a t i l l a County C i r c u i t C ourt. P a r e n t h e t i c a l l y , i t would 
appear t h a t , i n s o f a r as the s u b s t a n t i v e i s s u e i s concerned, t he 
pr o b a t e c o u r t has a c c u r a t e l y a n t i c i p a t e d the Court o f Appeals' 
r e c e n t pronouncement on the s u b j e c t . See Scarino v. SAIF, 91 Or 
App 350 (June 1 , 1 9 8 8 ) . 

Inasmuch as t h i s m a t t e r has been d i r e c t l y d etermined by 
a c o u r t of t h i s s t a t e , i t s d e c i s i o n i s c o n c l u s i v e between t h e 
p a r t i e s and we are o b l i g a t e d t o honor i t . See ORS 4 3 . 1 3 0 ( 2 ) . 
A c c o r d i n g l y , SAIF's p e t i t i o n i s d i s m i s s e d . 

IT IS SO ORDERED. 

MICHAEL WHITTAKER, Claimant Own Motion 88-0163M 
Roberts, et a l . , Claimant's Attorneys July 5, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

The Board i s s u e d an Own Motion Order on A p r i l 25, 1988 
whereby c l a i m a n t ' s request f o r own motion r e l i e f was denied on t h e 
premise t h a t , even though s u r g e r y had been done, c l a i m a n t had 
removed h i m s e l f from the work f o r c e . Claimant has r e c e n t l y 
s u b m i t t e d an a f f i d a v i t which i n d i c a t e s t h a t he i s , i n f a c t , owner 
of W h i t t a k e r Automotive and performs work r e p a i r i n g c a r s on a 
d a i l y b a s i s . We conclude our e a r l i e r o r d e r should be r e v e r s e d . 

Pursuant t o ORS 656.278, we are a u t h o r i z e d t o reopen 
c l a i m a n t ' s c l a i m from the date o f s u r g e r y . Claimant's c l a i m i s 
hereby reopened w i t h temporary t o t a l d i s a b i l i t y compensation t o 
commence October 8, 1987 and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
whichever i s e a r l i e r . Claimant's a t t o r n e y i s awarded 25% of t h e 
a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed $350 
as a reasonable a t t o r n e y ' s f e e . Reimbursement from t he Reopened 
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Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 
656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

MELVA J. YEIGH, Claimant WCB 88-03576 
Wilbur C. Smith, Claimant's Attorney July 5, 1988 
B o t t i n i , et a l . , Defense Attorneys Order of Dismissal 

Claimant has requested review of Referee Fink's o r d e r 
dated May 16, 1988. We have reviewed the request t o determine 
whether we have j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . We conclude 
t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 
Claimant's request f o r review of the Referee's May 16, 

1988 order was mail e d t o the Board by c e r t i f i e d m a i l on June 16, 
1988. The request i n c l u d e d a c e r t i f i c a t e of p e r s o n a l s e r v i c e by 
m a i l upon the s e l f - i n s u r e d employer and i t s c l a i m s a d m i n i s t r a t o r . 

We f i n d t h a t the request f o r Board review was ma i l e d 
more than 30 days a f t e r the date of the Referee's o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s m a i l e d t o t h e p a r t i e s , 
one of the p a r t i e s r e quests Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the request f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (1983). 

Here, the 30th day a f t e r the Referee's May 16, 1988 
or d e r was June 15, 1988. Inasmuch as c l a i m a n t ' s r e q u e s t f o r Board 
review was m a i l e d by c e r t i f i e d m a i l , i t was " f i l e d " on the date o f 
m a i l i n g . See OAR 43 8 - 0 5 - 0 4 6 ( 1 ) ( a ) , ( b ) . The date o f m a i l i n g was 
June 16, 1988, 31 days a f t e r the date of the Referee's o r d e r . 
Consequently, we l a c k j u r i s d i c t i o n t o review the Referee's o r d e r , 
which has become f i n a l by o p e r a t i o n of law. See ORS 656.289(3); 
6 5 6.295(2); Argonaut Insurance v. Ki n g , supra. 

Claimant asks f o r r e l i e f from t h e 30-day s t a t u t o r y 
f i l i n g r e q u i r e m e n t , c o n t e n d i n g t h a t she r e c e i v e d i n a c c u r a t e a d v i c e 
from her t r e a t i n g c h i r o p r a c t o r . We sympathize w i t h c l a i m a n t ' s 
s i t u a t i o n . Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut Insurance Co. v. 
Ki n g , supra. See A l f r e d F. P u g l i s i , 39 Van Na t t a 310 (1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 (1986). 

A c c o r d i n g l y , the request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

-783-



BUDDY A. FLICKINGER, Claimant WCB 86-18024 
Charles D. Maier, Claimant's Attorney July 8, 1988 
Davis & Bostwick, Defense Attorneys Order on Reconsideration 

The i n s u r e r has requested r e c o n s i d e r a t i o n of our Order 
on Review dated June 10, 1988. Claimant requests r e c o n s i d e r a t i o n 
of the Board's June 10, 1988 order t h a t d e c l i n e d t o award an 
assessed fee f o r h i s a t t o r n e y ' s s e r v i c e s on Board review. The 
request i s g r a n t e d and the order i s withdrawn f o r r e c o n s i d e r a t i o n . 

The i n s u r e r contends t h a t c l a i m a n t ' s award of d i s a b i l i t y 
s h o u l d be reduced because c l a i m a n t ' s back c o n d i t i o n p r i o r t o the 
i n s t a n t compensable i n j u r y had not r e s o l v e d . 

We r e j e c t the i n s u r e r s c o n t e n t i o n w i t h regard t o 
c l a i m a n t ' s d i s a b i l i t y award. The issue i s l o s s of e a r n i n g 
c a p a c i t y . The preponderance of the l a y t e s t i m o n y and medical 
evidence e s t a b l i s h e s t h a t c l a i m a n t i s p r e c l u d e d from p e r f o r m i n g 
and e f f e c t i v e l y competing f o r heavy l a b o r and most medium work due 
t o the i n s t a n t compensable i n j u r y . The i n s u r e r has o f f e r e d 
n o t h i n g i n i t s motion f o r r e c o n s i d e r a t i o n t o persuade us o t h e r w i s e . 

We now t u r n t o the a t t o r n e y fee i s s u e . A f t e r review o f 
the statement of s e r v i c e s and a t t o r n e y r e t a i n e r agreement 
s u b m i t t e d by c l a i m a n t ' s counsel and c o n s i d e r i n g the f a c t o r s s e t 
f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve a reasonable assessed f ee 
of $450. 

A c c o r d i n g l y , our June 10, 1988 order i s abated and 
withdrawn. On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere 
t o and r e p u b l i s h our June 10, 1988 order i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

JOSEPH R. HYNEMAN, Claimant Own Motion 86-0592M 
Pozzi, et al ., Claimant's Attorneys July 14, 1988 
SAIF Corp, Insurance C a r r i e r Own Motion Determination on 

Reconsideration 
The Board issued an Own Motion D e t e r m i n a t i o n on 

November 13, 1986 whereby c l a i m a n t ' s c l a i m was c l o s e d . Claimant 
was, however, g r a n t e d an a d d i t i o n a l 30 days t o submit evidence 
r e g a r d i n g h i s p o s s i b l e e n t i t l e m e n t t o f u r t h e r permanent p a r t i a l 
d i s a b i l i t y . On December 23, 1986, c l a i m a n t was g r a n t e d 60 days 
more i n which t o p r e s e n t h i s evidence. Nothing f u r t h e r was 
f o r t h c o m i n g , p r o m p t i n g t h e Board t o i n q u i r e as t o t h e s t a t u s o f 
t h e case i n September 1987. Medical r e p o r t s were s u b m i t t e d by 
c l a i m a n t t o t h e Board i n February 1988, a t which time c l a i m a n t 
advised t h e Board t h a t more medical r e p o r t s had been re q u e s t e d and 
would be s u b m i t t e d as soon as p o s s i b l e . On June 8, 1988, c l a i m a n t 
advised t h e Board t h a t h i s r e c o r d was complete. 

Claimant's c l a i m was cl o s e d i n November 1986, 
n o t w i t h s t a n d i n g t h e f a c t t h a t c l a i m a n t wished t o produce f u r t h e r 
evidence t o su p p o r t an i n c r e a s e d permanent d i s a b i l i t y award. A l l 
own motion c l a i m s c u r r e n t l y i n a cl o s e d s t a t u s and seeking f u r t h e r 
d i s a b i l i t y compensation must now be co n s i d e r e d pursuant t o t h e 
newly enacted own motion law. Pursuant t o ORS 656. 2 7 8 ( 1 ) ( a ) , we 
may e x e r c i s e our "Own Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s 
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a worsening of a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . There i s no p r o v i s i o n i n the new own motion law 
f o r g r a n t i n g f u r t h e r permanent d i s a b i l i t y b e n e f i t s . O r v i l l e D. 
Shipman, 40 Van Natt a 537 (June 8, 1 9 8 8 ) . The request f o r 
a d d i t i o n a l permanent d i s a b i l i t y compensation i s hereby d e n i e d . 

IT IS SO ORDERED. 

MARIA KUNTAR, Claimant Own Motion 88-0298M 
Rolf Olson, Claimant's Attorney July 14, 1988 
Schwabe, et a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of her August 4, 1981 i n d u s t r i a l i n j u r y . 
C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
a u t h o r i z e d the s u r g e r y performed on February 18, 1988, but opposes 
c l a i m reopening f o r the payment of temporary t o t a l d i s a b i l i t y 
compensation as i t contends c l a i m a n t has removed h e r s e l f from the 
work f o r c e . 

Pursuant t o ORS 656. 278 ( 1 ) (a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time t h e worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

As c l a i m a n t underwent knee s u r g e r y on February 18, 1988, 
she c o u l d be e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y compensation pursuant t o ORS 656.278. However, t h e 
i n s u r e r has qu e s t i o n e d c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s as i t 
contends she has removed h e r s e l f from the work f o r c e . We f i n d 
t h a t c l a i m a n t ' s c l a i m was l a s t reopened i n 1984 f o r s u r g e r y . 
Claimant became m e d i c a l l y s t a t i o n a r y on September 9, 1984 and 
re l e a s e d t o work w i t h r e s t r i c t i o n s . Claimant d i d r e t u r n t o work, 
but t e r m i n a t e d her employment i n October 1984. The c l a i m was 
cl o s e d i n November 1984. Claimant was subsequently o f f e r e d 
v o c a t i o n a l a s s i s t a n c e which she r e f u s e d . The e v i d e n t i a r y r e c o r d 
b e f o r e the Board f a i l s t o e s t a b l i s h f a c t s s u f f i c i e n t t o 
demonstrate c l a i m a n t has been r e g u l a r l y employed as a member of 
the work f o r c e s i n c e c l a i m c l o s u r e i n November 1984. We have t o 
conclude c l a i m a n t has removed h e r s e l f from the work f o r c e and i s , 
t h e r e f o r e , not e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y w h i l e r e c o v e r i n g from s u r g e r y . C u t r i g h t v. 
Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. SAIF, 79 Or 
App 2 50 ( 1 9 8 6 ) . The request f o r own motion r e l i e f i s hereby 
d e n i e d . 

IT IS SO ORDERED. 

LEONARD C. THOMPSON, Claimant Own Motion 87-0655M 
Murphy & Lawrence, Claimant's Attorneys July 14, 1988 
I n d u s t r i a l Indemnity, Insurance C a r r i e r Own Motion Order 

Claimant has requested t h a t the Board e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening o f 
h i s J u l y 10, 1978 i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n 
r i g h t s have e x p i r e d . The i n s u r e r o b j e c t s t o c l a i m reopening f o r 
t h e payment of temporary t o t a l d i s a b i l i t y compensation. 
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The evidence i n d i c a t e s t h a t c l a i m a n t underwent s u r g e r y 
on October 20, 1987. The i n s u r e r understands t h a t t h e s u r g e r y was 
p a i d f o r by W e l f a r e . The i n s u r e r has o b j e c t e d t o paying f o r t h e 
su r g e r y based on s e v e r a l reasons, a l l d i r e c t l y r e l a t e d t o ORS 
656.245 and n o t , t h e r e f o r e , under our j u r i s d i c t i o n i n ORS 
656.278. We w i l l make no f i n d i n g i n t h i s order c o n c e r n i n g t h e 
i n s u r e r ' s r e s p o n s i b i l i t y f o r the October 1987 s u r g e r y . Even i f 
the s u r g e r y had been p a i d f o r by the i n s u r e r , the c l a i m a n t would 
not be e n t i t l e d t o compensation f o r temporary t o t a l d i s a b i l i t y 
based on t h e f a c t t h a t he has not been i n the work f o r c e f o r a t 
l e a s t the past 3-1/2 ye a r s . O u t r i g h t v. Weyerhaeuser Company, 299 
Or 290 (1 9 8 5 ) , and Karr v. SAIF, 79 Or App 250 (1986). We 
conclude the request f o r own motion r e l i e f must be denied on t h a t 
b a s i s . 

IT IS SO ORDERED. 

FRANKLIN BROWN, Claimant WCB 86-08044 
Galton, et a l . , Claimant's Attorneys July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s which c u l m i n a t e d i n the Board's 
March 2, 1988 Order on Review. The request i s denied. 

FINDINGS 

On March 2, 1988, the Board rev e r s e d t h a t p o r t i o n o f a 
Referee's o r d e r t h a t had set aside the i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t and a f f i r m e d t h a t 
p o r t i o n of the Referee's order t h a t had i n c r e a s e d c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y award from 15 p e r c e n t (48 
degrees) t o 25 p e r c e n t (80 de g r e e s ) . The Board's o r d e r d i d not 
address t he i s s u e of a c l i e n t - p a i d f e e . 

On March 2 1 , 1988, c l a i m a n t appealed t h e Board's 
March 2, 1988 ord e r t o the Court of Appeals. 

On A p r i l 20, 1988, t h e i n s u r e r ' s counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on Board 
re v i e w . I n c l u d e d w i t h the request was an executed r e t a i n e r 
agreement and statement o f s e r v i c e s . 

CONCLUSIONS 

Pursuant t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n less w i t h i n 30 days a f t e r t h e date of m a i l i n g o f co p i e s o f such 
o r d e r , one of the p a r t i e s appeals t o the Court o f Appeals f o r 
j u d i c i a l r e v i e w . The time w i t h i n which t o appeal an or d e r 
c o n t i n u e s t o r u n , unless t h e order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 7 7 " 

A t t o r n e y fee awards are g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t h e m e r i t s o f the case. The Supreme Court does not 
d i s p u t e t h e e f f i c i e n c y of such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
o f Lake Oswego, 305 Or 530, 534-35 & n. 3 (l"9lT8~) . Moreover, i t 
has concluded t h a t i f t h e m e r i t s of the case are appealed, t h e 
a t t o r n e y fees i s s u e becomes p a r t of the appeal. I d . 

Yet, the d e t e r m i n a t i o n of an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a worker's r i g h t t o , or amount o f , compensation 

-786-



due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 (1986). Thus, 
the Court has suggested t h a t the a t t o r n e y f ee award need not . 
accompany an order r e g a r d i n g the m e r i t s of t h e case. G r e e n s l i t t 
v. C i t y of Lake Oswego, supra; Farmers I n s . Group v. SAIF, supra. 
The Court has f u r t h e r i n d i c a t e d t h a t once a Referee's or Board's 
o r d e r on a t t o r n e y fees becomes f i n a l , the a p p r o p r i a t e forum f o r 
review of a t t o r n e y fees i s the c i r c u i t c o u r t pursuant t o t h e 
unique p r o v i s i o n s of ORS 656.388(2). G r e e n s l i t t v. C i t y o f Lake 
Oswego, supra; Farmers I n s . Group v. SAIF, supra, a t page 619. 

Here, our March 2, 1988 order d i d not address t he i s s u e 
of e i t h e r t h e i n s u r e r ' s counsel's e n t i t l e m e n t t o , or the amount 
o f , a c l i e n t - p a i d f e e . Consequently, based on the afo r e m e n t i o n e d 
a u t h o r i t i e s , we conclude t h a t we have j u r i s d i c t i o n t o c o n s i d e r t he 
request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e . 

Altho u g h we have j u r i s d i c t i o n t o e n t e r t a i n the a t t o r n e y 
f e e i s s u e , we must t u r n t o the Board's r u l e s t o determine whether 
the r equest i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable t he Referees and the Board t o process o r d e r s r e g a r d i n g the 
m e r i t s of a case, as w e l l as a t t o r n e y fee r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 438-15-010(1), a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F urthermore, a c l i e n t - p a i d fee s h a l l not be 
a u t h o r i z e d u n l e s s the a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment of the fee f i l e s a statement of s e r v i c e s . OAR 
438-15-010(5). A statement of s e r v i c e s f o r proceedings on Board 
r e v i e w s h a l l be f i l e d w i t h i n 15 days a f t e r the f i l i n g of the l a s t 
b r i e f t o the Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y t o 
a l l cases pending b e f o r e t he Board, e f f e c t i v e January 1 , 1988. 
OAR 438-05-010; 438-15-003. 

The i n s u r e r ' s counsel has s u b m i t t e d an executed a t t o r n e y 
r e t a i n e r agreement and a statement of s e r v i c e s . However, t h e 
request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e has been s u b m i t t e d 
some 50 days a f t e r t h e issuance of the Board's March 2, 1988 
o r d e r . We re c o g n i z e t h a t a d m i n i s t r a t i v e problems have a r i s e n as 
p a r t i e s become accustomed t o the Board's r u l e s and, p a r t i c u l a r l y , 
t h e a p p l i c a t i o n of t h e r u l e s t o a l l pending cases. Yet, t h e 
d i f f i c u l t i e s occasioned by t h i s adjustment should not prompt us t o 
i g n o r e t he ve r y r u l e s which have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d f e e does n o t 
comply w i t h the Board's r u l e s c o n c e r n i n g t he a u t h o r i z a t i o n o f such 
a fee and because j u r i s d i c t i o n t o c o n s i d e r the m e r i t s o f the case 
p r e s e n t l y r e s t s w i t h the Court o f Appeals, we d e c l i n e t o a u t h o r i z e 
the i n s u r e r ' s counsel's r e q u e s t . To the e x t e n t t h a t our a n a l y s i s 
c o n f l i c t s w i t h the reasoning expressed i n Marian S. Dumas, 40 Van 
Na t t a 109 (198 8 ) , and John L. Rousseau, 40 Van Nat t a 115 ( 1 9 8 8 ) , 
t h a t r e a s o n i n g i s e x p r e s s l y 'disavowed. 

IT IS SO ORDERED. 
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PHILLIP CARPENTER, Claimant WCB 86-03489 
Pozzi, et a l . , Claimant's Attorneys July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The i n s u r e r ' s c o u n s e l seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d 
i n o u r March 2 1 , 1988 Orde r on Review. The r e q u e s t i s d e n i e d . 

FINDINGS 

On March 2 1 , 1988, t h e Board a f f i r m e d t h e R e f e r e e ' s 
o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award f o r a l o w back i n j u r y f r o m 30 p e r c e n t 
(96 d e g r e e s ) t o 40 p e r c e n t (128 d e g r e e s ) ; and ( 2 ) a f f i r m e d an 
award by D e t e r m i n a t i o n O r d e r o f 10 p e r c e n t (15 d e g r e e s ) s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r t h e r i g h t l e g . The B o a r d ' s o r d e r d i d n o t 
a d d r e s s t h e i s s u e o f a c l i e n t - p a i d f e e . The March 2 1 , 1988 o r d e r 
has n o t been a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On May 18, 1988, t h e i n s u r e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d 
r e v i e w . I n c l u d e d w i t h h i s r e q u e s t was an e x e c u t e d a t t o r n e y 
r e t a i n e r a g r e e m e n t and a s t a t e m e n t o f s e r v i c e s . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 ) . 

A t t o r n e y f e e awards a r e g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t h e m e r i t s o f t h e c a s e . The Supreme C o u r t does n o t 
d i s p u t e t h e e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
o f Lake Oswego, 305 Or 530, 534-35 & n. 3 ( 1 9 8 8 ) . M o r e o v e r , i t 
has c o n c l u d e d t h a t i f t h e m e r i t s o f t h e case a r e a p p e a l e d , t h e 
a t t o r n e y f e e s i s s u e becomes p a r t o f t h e a p p e a l . I d . 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . Thus, 
t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award need n o t 
accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . G r e e n s l i t t 
v. C i t y o f Lake Oswego, s u p r a ; Farmers I n s . Group v. SAIF, s u p r a . 
The C o u r t has f u r t h e r i n d i c a t e d t h a t once a R e f e r e e ' s o r B o a r d ' s 
o r d e r on a t t o r n e y f e e s becomes f i n a l , t h e a p p r o p r i a t e f o r u m f o r 
r e v i e w o f a t t o r n e y f e e s i s t h e c i r c u i t c o u r t p u r s u a n t t o t h e 
u n i q u e p r o v i s i o n s o f ORS 6 5 6 . 3 8 8 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake 
Oswego, s u p r a ; Farmers I n s . Group v. SAIF, s u p r a , a t page 619. 

H e r e , o u r March 2 1 , 1988 o r d e r d i d n o t a d d r e s s t h e i s s u e 
o f e i t h e r t h e i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount 
o f , a c l i e n t - p a i d f e e . C o n s e q u e n t l y , based on t h e a f o r e m e n t i o n e d 
a u t h o r i t i e s , we c o n c l u d e t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h e 
r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y 
f e e i s s u e , we must t u r n t o t h e Boar d ' s r u l e s t o d e t e r m i n e w h e t h e r 
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the r e q u e s t i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable t he Referees and the Board t o process o r d e r s r e g a r d i n g t he 
m e r i t s of a case, as w e l l as a t t o r n e y f e e r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F urthermore, a c l i e n t - p a i d f e e s h a l l not be 
a u t h o r i z e d unless the a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment of the fee f i l e s a statement of s e r v i c e s . OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . A statement of s e r v i c e s f o r proceedings on Board 
r e v i e w s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f the l a s t 
b r i e f t o the Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a pply t o 
a l l cases pending b e f o r e the Board, e f f e c t i v e January 1 , 1988. 
OAR 438-05-010; 438-15-003. 

The i n s u r e r ' s counsel has s u b m i t t e d an executed a t t o r n e y 
r e t a i n e r agreement and a statement o f s e r v i c e s . However, t h e 
req u e s t f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e has been s u b m i t t e d 
a p p r o x i m a t e l y two months a f t e r the issuance of the Board's 
March 2 1 , 1988 o r d e r . We recog n i z e t h a t a d m i n i s t r a t i v e problems 
have a r i s e n as p a r t i e s become accustomed t o the Board's r u l e s and, 
p a r t i c u l a r l y , the a p p l i c a t i o n o f the r u l e s t o a l l pending cases. 
Yet, t he d i f f i c u l t i e s occasioned by t h i s adjustment should not 
prompt us t o i g n o r e the very r u l e s which have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d f e e does not 
comply w i t h the Board's r u l e s c o n c e r n i n g t he a u t h o r i z a t i o n of such 
a f ee and because our order on the m e r i t s of the case has become 
f i n a l by o p e r a t i o n of law, we d e c l i n e t o a u t h o r i z e t h e employer's 
counsel's r e q u e s t . To the e x t e n t t h a t our a n a l y s i s c o n f l i c t s w i t h 
t h e r e a s o n i n g expressed i n Marian S. Dumas, 40 Van N a t t a 109 
( 1 9 8 8 ) , and John L. Rousseau, 40 Van Nat t a 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y disavowed. 

IT IS SO ORDERED. 

MERLE M. CHRISMAN, Claimant WCB 86-10173 
Robert J. Thorbeck, Claimant's Attorney July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee N i c h o l s ' o r d e r t h a t 
i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y award f o r a low 
back i n j u r y from 35 p e r c e n t (112 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 40 p e r c e n t (128 de g r e e s ) . The s o l e i s s u e 
i s e x t e n t o f permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t , 48 years o l d on the date of h e a r i n g , was 
employed as a s t e e l w o r k e r . He had been w i t h the employer f o r 
a p p r o x i m a t e l y 20 years when he i n j u r e d h i s low back i n a l i f t i n g 
i n c i d e n t on August 7, 1984. He f i l e d a c l a i m which was accepted 
as a d i s a b l i n g i n j u r y . 

Claimant i n i t i a l l y t r e a t e d w i t h Dr. C r o c k e t t , 
c h i r o p r a c t o r . When h i s c o n d i t i o n f a i l e d t o improve, a CT scan was 
performed which showed a moderate b u l g i n g annulus a t t h e L4-5 
l e v e l . A subsequent myelogram r e v e a l e d m u l t i p l e low grade 
d e g e n e r a t i v e e v e n t s . -789-



I n October 1985, c l a i m a n t began t r e a t i n g w i t h 
Drs. W h i t m i r e and Lommel, c h i r o p r a c t o r s . They diagnosed r i g h t L5 
l a t e r a l n u c l e a r p r o t r u s i o n w i t h d i s c o g e n i c s p o n d y l o a r t h r o s i s , 
f a c e t syndrome, lumbar spine s p r a i n and s t r a i n and lumbar 
s u b l u x a t i o n . 

Claimant underwent two independent medical e v a l u a t i o n s 
conducted by the BBV Medical S e r v i c e s . The second such e v a l u a t i o n 
was conducted i n May 1986 by Dr. Stevens, o r t h o p e d i c surgeon. 
Dr. Stevens diagnosed d e g e n e r a t i v e d i s c disease i n the lum b o s a c r a l 
s p i n e w i t h a low back s p r a i n / s t r a i n w i t h p r o b a b l e r i g h t 
r a d i c u l i t i s . He r e p o r t e d t h a t c l a i m a n t should not l i f t over 20 
pounds, should do no r e p e t i t i v e l i f t i n g , no r e p e t i t i v e bending or 
s t o o p i n g and needed t o work i n a j o b where he c o u l d s i t , s tand or 
walk as necessary. He r a t e d c l a i m a n t ' s impairment as m i l d . 

Dr. Lommel was p r o v i d e d w i t h t h i s r e p o r t and i n d i c a t e d 
h i s c o n c u r r e n c e . 

Claimant was r e f e r r e d f o r v o c a t i o n a l c o u n s e l i n g . 
Claimant r e p o r t e d t o h i s v o c a t i o n a l c o u n s e l o r t h a t he wished t o 
r e t u r n t o work w i t h h i s a t - i n j u r y employer. 

Claimant r e t u r n e d t o a l i g h t - d u t y c l e r i c a l j o b w i t h t h e 
employer i n October 1985. He i n i t i a l l y worked o n l y p a r t - t i m e . He 
g r a d u a l l y i n c r e a s e d h i s hours u n t i l he was working a p p r o x i m a t e l y 
seven hours per day. He was l a i d o f f t h i s j o b i n January 1987 due 
to a business slow down. 

A D e t e r m i n a t i o n Order issued on J u l y 17, 1986, awarding 
c l a i m a n t 35 p e r c e n t unscheduled permanent d i s a b i l i t y . 

Claimant i s a h i g h school g r a d u a t e . P r i o r t o wo r k i n g 
f o r the employer, he owned and operated two s t e r e o s t o r e s . I n 
a d d i t i o n , he worked as a l a b a n a l y s t f o r two years and as a p r i s o n 
guard. He has a l s o worked as a q u a l i t y c o n t r o l i n s p e c t o r f o r two 
companies. 

A v o c a t i o n a l r e h a b i l i t a t i o n c o n s u l t a n t , Mr. McNaught, 
t e s t i f i e d on b e h a l f of c l a i m a n t . 

Claimant s u f f e r s c o n s t a n t low back p a i n which i s worse 
w i t h a c t i v i t y . He has t r o u b l e s l e e p i n g . He cannot walk f a r t h e r 
than about t h r e e b l o c k s w i t h o u t e x p e r i e n c i n g i n c r e a s e d p a i n . Nor 
can he d r i v e l o n g d i s t a n c e s w i t h o u t e x p e r i e n c i n g increased-
symptoms. As of the date of h e a r i n g , c l a i m a n t was r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t s t w i c e per week. 

Claimant i s l i m i t e d t o l i g h t or sedentary a c t i v i t i e s . 
His permanent impairment as a r e s u l t of the August 1984 i n j u r y i s 
i n t h e m i l d range. 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , t h e p a r t i e s do not d i s p u t e t h e u n d e r l y i n g 
f a c t s . I n s t e a d , t h e d i s p u t e c e n t e r s around a p p l i c a t i o n o f those 
f a c t s t o the r e l e v a n t l e g a l s t a n d a r d s . I n t h a t r e g a r d , the 
c r i t e r i a f o r r a t i n g the e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . ORS 656.214(5). To determine c l a i m a n t ' s 
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permanent l o s s of e a r n i n g c a p a c i t y , we c o n s i d e r h i s p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d , the t e s t i m o n y a t 
h e a r i n g , and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t 
f o r t h i n OAR 436-30-380 et seq. We a p p l y these r u l e s as 
g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l 
v. Argonaut I n s u r a n c e , 296 Or 505, 510 (1984). 

Claimant a s s e r t s t h a t the t e s t i m o n y of h i s v o c a t i o n a l 
r e h a b i l i t a t i o n c o n s u l t a n t e s t a b l i s h e s t h a t he i s e n t i t l e d t o a 
permanent d i s a b i l i t y award of a t l e a s t 50 p e r c e n t . McNaught 
t e s t i f i e d t h a t whereas c l a i m a n t p r e v i o u s l y was q u a l i f i e d f o r 37 
p e r c e n t of a l l j o b t i t l e s , now, as a r e s u l t of h i s m e d i c a l 
l i m i t a t i o n s , he i s l i m i t e d t o 17 p e r c e n t of a l l j o b t i t l e s . He 
c a l c u l a t e d t h i s as a 55 p e r c e n t r e d u c t i o n i n a v a i l a b l e j o b 
t i t l e s . He a l s o noted t h a t c l a i m a n t ' s w a g e - a t - i n j u r y was $12.40, 
and he opined t h a t c l a i m a n t would now be l i m i t e d t o e n t r y l e v e l 
j o b s p a y i n g between f i v e and seven d o l l a r s per hour. 

We have two o b j e c t i o n s t o the approach advocated by 
c l a i m a n t . F i r s t , t he c o n s u l t a n t ' s c a l c u l a t i o n s e s s e n t i a l l y 
i n v o l v e a computation of the g e n e r a l a v a i l a b i l i t y o f work which 
t h e c l a i m a n t c o u l d be expected t o o b t a i n and h o l d . This 
c a l c u l a t i o n corresponds t o the l a b o r market f i n d i n g s f a c t o r 
c o n t a i n e d i n the a d m i n i s t r a t i v e r u l e s . OAR 436-30-460. However, 
t h i s i s o n l y one of s e v e r a l f a c t o r s used as a g u i d e l i n e f o r 
c a l c u l a t i n g unscheduled d i s a b i l i t y under the s t a t u t e s . See OAR 
436-30-380. Claimant's approach i g n o r e s o t h e r r e l e v a n t f a c t o r s 
such as age, e d u c a t i o n , impairment and e m o t i o n a l and p s y c h o l o g i c a l 
f i n d i n g s . 

However, we have an even more fundamental o b j e c t i o n t o 
c l a i m a n t ' s approach. The approach i s e x c e s s i v e l y mechanical. 
J u s t as the a d m i n i s t r a t i v e r u l e s are g u i d e l i n e s not t o be 
m e c h a n i c a l l y a p p l i e d , so too we d e c l i n e t o adopt the mechanical 
approach advanced by c l a i m a n t . See F r a i j o v. Bay News Co., 59 Or 
App 260 (1982). 

Here, the medical e x p e r t s are i n agreement as t o 
c l a i m a n t ' s w o r k - r e l a t e d p h y s i c a l impairment. That impairment i s 
r a t e d i n the m i l d range. Claimant i s p r e c l u d e d from h i s former 
employment as w e l l as o t h e r medium or heavy employments. However, 
c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r determined t h a t c l a i m a n t had many 
t r a n s f e r a b l e s k i l l s . Given c l a i m a n t ' s reasonably v a r i e d work 
e x p e r i e n c e , we agree. We are i n f l u e n c e d , i n p a r t , by c l a i m a n t ' s 
a b i l i t y t o a d e q u a t e l y p e r f o r m the c l e r i c a l p o s i t i o n w i t h t h e 
employer. 

A f t e r c o n s i d e r i n g c l a i m a n t ' s age, impairment, e d u c a t i o n , 
work experie n c e and l a b o r market p o t e n t i a l , we conclude t h a t t h e 
Referee's award of an a d d i t i o n a l 10 p e r c e n t permanent d i s a b i l i t y 
a d e q u a t e l y compensates c l a i m a n t f o r h i s l o s s of e a r n i n g c a p a c i t y . 

ORDER 

The Referee's order dated May 19, 1987 i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d fee not t o exceed $90. 

-791-



BILL IE J. CORDERY, Claimant WCB 87-03392 & 87-03393 
Dale D. L i b e r t y , Sr., Claimant's Attorney July 18, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee L. Smith's o r d e r t h a t : 
(1) found t h a t her compensable back i n j u r y c l a i m had not been 
p r e m a t u r e l y c l o s e d ; (2) upheld the i n s u r e r ' s a g g r a v a t i o n d e n i a l o f 
her compensable back i n j u r y ; and (3) upheld the i n s u r e r ' s "de f a c t o " 
a g g r a v a t i o n d e n i a l of her compensable l e f t s h o u l d e r i n j u r y . 

We r e v e r s e i n p a r t , modify i n p a r t , and a f f i r m i n p a r t . 

ISSUES 

1. Whether c l a i m a n t ' s compensable May 1984 back i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d . 

2. Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of her 
compensable May 1984 back i n j u r y . 

3. Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of her 
compensable January 1984 l e f t s houlder i n j u r y . 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s and makes the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

On June 5, 1986, c l a i m a n t was examined by t h e Orthopaedic 
C o n s u l t a n t s . The C o n s u l t a n t s , who had p r e v i o u s l y seen c l a i m a n t on 
two o c c a s i o n s , opined t h a t she was m e d i c a l l y s t a t i o n a r y . I n 
c o n c l u s i o n , the C o n s u l t a n t s recommended t h a t c l a i m a n t a v o i d l i f t i n g 
i n excess of 25 pounds, as w e l l as r e p e t i t i v e bending or l i f t i n g . 

On J u l y 8, 1986, c l a i m a n t was examined by her t r e a t i n g 
p h y s i c i a n , Dr. H i c k e r s o n . Hickerson noted c o n t i n u e d p a i n i n 
c l a i m a n t ' s upper and lower back. The f o l l o w i n g day, H i c k e r s o n 
r e p o r t e d t h a t h i s o p i n i o n c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n d i f f e r e d 
from t h a t o f the C o n s u l t a n t s . 

On J u l y 23, 1986, c l a i m a n t ' s back i n j u r y c l a i m was c l o s e d 
by a D e t e r m i n a t i o n Order t h a t awarded temporary t o t a l d i s a b i l i t y 
t h r o u g h June 5, 1986, and 15 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C laimant was reexamined by Dr. H i c k e r s o n two days a f t e r t h e 
D e t e r m i n a t i o n Order i s s u e d . Hickerson noted t h a t c l a i m a n t ' s back 
p a i n c o n t i n u e d . 

On November 4, 1986, Dr. Hic k e r s o n r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was worse and t h a t she was unable t o work. 

The i n s u r e r denied an a g g r a v a t i o n of c l a i m a n t ' s May 1984 
back i n j u r y by way of a w r i t t e n d e n i a l dated February 5, 1987. 

Dr. Hic k e r s o n d i d not agree w i t h the C o n s u l t a n t s ' 
c o n c l u s i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

C l aimant's back c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t 
the t i m e of c l a i m c l o s u r e . 
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CONCLUSIONS OF LAW 

Premature Claim Closure 

Claims s h a l l not be cl o s e d i f a worker's c o n d i t i o n has not 
become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). " M e d i c a l l y s t a t i o n a r y " 
means t h a t "no f u r t h e r m a t e r i a l improvement would reasonably be 
expected from medical t r e a t m e n t , or the passage of t i m e . " ORS 
656.005(17). I n d e c i d i n g whether or not a c l a i m has been p r e m a t u r e l y 
c l o s e d , t h e t r i e r of f a c t may co n s i d e r evidence t h a t was not b e f o r e 
t h e E v a l u a t i o n S e c t i o n a t the time of c l o s u r e . Scheuning v. J. R. 
Sim p l o t & Company, 84 Or App 622, 625 (1987). The t r i e r of f a c t may 
n o t , however, c o n s i d e r evidence o f a subsequent change i n the 
worker's c o n d i t i o n . A l v a r e z V. GAB Business S e r v i c e s , 72 Or App 694 
(1 9 8 5 ) . 

The Referee concluded t h a t c l a i m a n t ' s compensable back 
i n j u r y was not p r e m a t u r e l y c l o s e d . I n so d o i n g , he found t h a t 
Dr. Hickerson d i d not d i s a g r e e w i t h the C o n s u l t a n t ' s o p i n i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . We d i s a g r e e . 

A f t e r the C o n s u l t a n t s had examined c l a i m a n t i n June 1986, 
the i n s u r e r sent a l e t t e r t o Dr. Hickerson i n q u i r i n g whether he 
agreed w i t h the f i n d i n g s and recommendations c o n t a i n e d i n the 
C o n s u l t a n t s ' r e p o r t . The l e t t e r requested H i c k e r s o n t o respond by 
way o f a "check-the-box" response. On J u l y 15, 1986, Hickerson 
checked the box l a b e l e d : " I d i s a g r e e . " That same day, Hickerson 
r e p o r t e d : 

" I have a d i f f e r i n g o p i n i o n from t h e 
o r t h o p e d i c [ s i c ] c o n s u l t a n t s r e g a r d i n g t h e 
c o n d i t i o n of [ c l a i m a n t ] . The low back p a i n 
i s worse than i n 1981 when t h e t e n p e r c e n t 
permanent p a r t i a l impairment was ass i g n e d . 
There i s s i g n i f i c a n t upper back.pain and 
l e f t s h o u l d e r p a i n . Even w i t h t h e l a c k o f 
o b j e c t i v e f i n d i n g s , t h e p a i n i s d e f i n i t e l y 
a l i m i t i n g f a c t o r i n p o t e n t i a l employment." 

" I agree t h a t l i f t i n g no more than 25 
pounds and no r e p e t i v e bending or l i f t i n g 
i s a c c e p t a b l e [ , ] but I doubt t h a t any work 
i n t h e nurse a i d [ s i c 3 f i e l d w i l l meet 
those c o n d i t i o n s . " 

U n l i k e the Referee, the o n l y "agreement" we f i n d between t he 
C o n s u l t a n t s and Hickerson i s t h a t c l a i m a n t should l i m i t her 
bending and l i f t i n g a c t i v i t i e s . We see n o t h i n g i n Hickerson's 
o p i n i o n t h a t would l e a d us t o conclude t h a t he d i d not d i s a g r e e 
w i t h t h e C o n s u l t a n t s ' o p i n i o n t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . To the c o n t a r y , Hickerson u n e q u i v o c a l l y " d i s a g r e e d " 
w i t h t h e i r f i n d i n g s and recommendations. 

Claimant was r e c e i v i n g r e g u l a r t r e a t m e n t from 
Dr. H i c k e r s o n p r i o r t o the c l o s u r e o f her c l a i m on J u l y 23, 1986. 
Hickerson's c h a r t notes show c o n t i n u e d c o m p l a i n t s o f back p a i n and 
a u t h o r i z a t i o n f o r v a r i o u s p r e s c r i p t i o n m e d i c a t i o n s . I n 
October 1987, H i c k e r s o n e x p l a i n e d t h a t c l a i m a n t ' s m e d i c a t i o n s were 
necessary f o r the t r e a t m e n t of her "severe back and c e r v i c a l 
problem t h a t has been on-going . . . ." 

We are persuaded by Hickerson's o p i n i o n . He has t r e a t e d 
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c l a i m a n t on a r e g u l a r b a s i s s i n c e 1980. See Weiland v. SAIF, 64 
Or App 810, 814 ( 1 9 8 3 ) . U n l i k e H i c k e r s o n , the C o n s u l t a n t s have 
examined c l a i m a n t on t h r e e i s o l a t e d o c c a s i o n s . H i c k e r s o n d i d not 
b e l i e v e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on or b e f o r e 
J u l y 23, 1986. 

Claimant has proven t h a t her c l a i m was p r e m a t u r e l y 
c l o s e d by the D e t e r m i n a t i o n Order of J u l y 23, 1986. 

A g g r a v a t i o n of May 1984 Back I n j u r y 

We have found above t h a t c l a i m a n t ' s May 1984 back i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d . The e f f e c t of such a f i n d i n g i s t o 
se t a s i d e the J u l y 1986 D e t e r m i n a t i o n Order. T h e r e f o r e , t h e i s s u e 
of whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of her May 1984 back 
i n j u r y i s not r i p e f o r review. Barbara J. Reeves, 39 Van N a t t a 
742 ( 1 9 8 7 ) . We do not address t h a t i s s u e . 
A g g r a v a t i o n of January 1984 L e f t Shoulder I n j u r y 

The Board a f f i r m s and adopts the the Referee's f i n d i n g s 
and c o n c l u s i o n s w i t h r e s p e c t t o whether c l a i m a n t s u s t a i n e d an 
a g g r a v a t i o n of her January 1984 l e f t shoulder i n j u r y . 

ORDER 

The Referee's o r d e r dated December 28, 1987, i s r e v e r s e d 
i n p a r t , m o d i f i e d i n . p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f 
the Referee's o r d e r t h a t a f f i r m e d the J u l y 23, 1986 D e t e r m i n a t i o n 
Order i s r e v e r s e d . The D e t e r m i n a t i o n Order i s s e t a s i d e as 
premature and the i n s u r e r i s d i r e c t e d t o pay c l a i m a n t temporary 
d i s a b i l i t y b e n e f i t s from June 6, 1986, u n t i l proper c l o s u r e of h i s 
c l a i m under ORS 656.268. Claimant's a t t o r n e y i s awarded an 
approved a t t o r n e y fee equal t o 25 p e r c e n t of c l a i m a n t ' s i n c r e a s e d 
temporary d i s a b i l i t y compensation not t o exceed $3,800. Such a 
fee s h a l l be p a i d out o f , and not i n a d d i t i o n t o , c l a i m a n t ' s 
i n c r e a s e d compensation. That p o r t i o n of the Referee's o r d e r t h a t 
upheld the i n s u r e r ' s February 5, 1987 a g g r a v a t i o n d e n i a l i s 
m o d i f i e d . The d e n i a l i s s e t a s i d e as a n u l l i t y , i n s o f a r as 
c l a i m a n t ' s compensable May 1984 back i n j u r y c l a i m remains open by 
v i r t u e of t h i s o r d e r . A l l remaining p o r t i o n s of t h e Referee's 
or d e r are a f f i r m e d . The Board approves a c l i e n t - p a i d f e e not t o 
exceed $1,197.50. 

DWIGHT E. FILLMORE, Claimant WCB 87-13806 & 87-16609 
Max Rae, Claimant's Attorney July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer requests review of those 
p o r t i o n s of Referee Seymour's order t h a t : (1) s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s f o r h i s c u r r e n t back 
c o n d i t i o n ; and (2) awarded c l a i m a n t an a t t o r n e y fee of $2,000. I n 
h i s b r i e f , c l a i m a n t contends t h a t the Referee e r r e d i n u p h o l d i n g t h e 
employer's "de f a c t o " d e n i a l of thermographic s e r v i c e s and i n 
e x c l u d i n g evidence as t o the need f o r thermographic t e s t i n g . We 
a f f i r m i n p a r t and modify i n p a r t . 

Issues 

On r e v i e w , the i s s u e s a r e : reasonableness and n e c e s s i t y 
of medical s e r v i c e s ; reimbursement f o r medical s e r v i c e s ; remand; and 
a t t o r n e y f e e s . 
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F i n d i n g s of Fact 

C l a i m a n t , 36, was compensably i n j u r e d on J u l y 3 1 , 1984, 
w h i l e employed as a t r e e f a l l e r . He s u f f e r e d i n j u r i e s t o h i s back 
when he s l i p p e d and a l o g r o l l e d a g a i n s t him. 

Claimant r e c e i v e d c h i r o p r a c t i c c a r e , and c o n s e r v a t i v e 
t r e a t m e n t from a neurosurgeon. His c l a i m was then c l o s e d by a 
September 19, 1985 D e t e r m i n a t i o n Order which awarded him 10 
p e r c e n t unscheduled d i s a b i l i t y . 

On November 18, 1985, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , 
Dr. W i l s o n , requested p e r m i s s i o n t o conduct a thermography t e s t on 
c l a i m a n t . On November 19, 1985, Dr. Wilson conducted t h a t t e s t . 
The employer denied p e r m i s s i o n f o r the t e s t on December 1 1 , 1985. 

Claimant requested a h e a r i n g on the D e t e r m i n a t i o n Order 
which was h e l d on J u l y 10, 1986. The Referee awarded c l a i m a n t an 
a d d i t i o n a l 10 p e r c e n t d i s a b i l i t y f o r a t o t a l o f 20 p e r c e n t 
unscheduled permanent d i s a b i l i t y . The O pinion i s f i n a l . 

On J u l y 29, 1986, c l a i m a n t was examined by Dr. T i l d e n , 
c h i r o p r a c t o r , who recommended t h a t f u r t h e r c h i r o p r a c t i c t r e a t m e n t 
was unnecessary. 

On November 2 1 , 1986, the employer i s s u e d a d e n i a l of 
c h i r o p r a c t i c t r e a t m e n t which c l a i m a n t was r e c e i v i n g from 
Dr. W i l s o n . The i n s t a n t h e a r i n g was requested as a r e s u l t of t h i s 
d e n i a l . 

Claimant was w o r k i n g d u r i n g the time he was r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t s but was unable t o pay f o r the t r e a t m e n t s 
h i m s e l f and went w i t h o u t such t r e a t m e n t s f o r t h r e e months a f t e r 
t h e d e n i a l i s s u e d . He began paying f o r and r e c e i v i n g t r e a t m e n t s 
on an as-needed b a s i s t h e r e a f t e r . W i t h o u t the r e l i e f t he 
t r e a t m e n t s a f f o r d e d he would have been c o m p l e t e l y unable t o work. 

Dr. Wilson b e l i e v e d the t r e a t m e n t s t o be p a l l i a t i v e . 
Dr. T i l d e n b e l i e v e d the t r e a t m e n t s were n e i t h e r c u r a t i v e nor 
p a l l i a t i v e but conceded t h a t they made c l a i m a n t " f e e l good." 

The h e a r i n g which i s a t i s s u e here was h e l d on 
August 12, 1987. At the h e a r i n g c l a i m a n t a t t e m p t e d t o put on 
evidence r e g a r d i n g thermography and the need f o r the r m o g r a p h i c 
s e r v i c e s . Such evidence was excluded by the Referee on p r o c e d u r a l 
grounds. 

Conclusions of Law and Opinion 

Dr. T i l d e n , an examining p h y s i c i a n suggested, and the 
s e l f - i n s u r e d employer contends, t h a t c h i r o p r a c t i c t r e a t m e n t i s not 
reasonable and necessary because i t i s " n e i t h e r c u r a t i v e , e n a b l i n g 
h i s c o n d i t i o n t o improve, nor p a l l i a t i v e , p r e v e n t i n g h i s c o n d i t i o n 
from worsening." Dr. T i l d e n found no o b j e c t i v e f i n d i n g s t o 
s u b s t a n t i a t e c l a i m a n t ' s s u b j e c t i v e symptoms; found no o b j e c t i v e 
measurable impairment or l o s s of f u n c t i o n ; and a t t r i b u t e d any p a i n 
the c l a i m a n t might experience t o " p s y c h o l o g i c a l a b e r r a t i o n s . " 
Dr. W i l s o n , on the o t h e r hand, contended t h a t t r e a t m e n t was 
necessary because i t r e l i e v e d c l a i m a n t ' s p a i n , which worsened w i t h 
a c t i v i t y . T his i n t u r n enabled c l a i m a n t t o c o n t i n u e h i s work 
a c t i v i t y . The Referee found Dr. Wilson's o p i n i o n more p e r s u a s i v e , 
and s e t a s i d e the employer's d e n i a l of c h i r o p r a c t i c t r e a t m e n t s . 
We a f f i r m . -795-



The employer appears t o argue f o r a d e f i n i t i o n of 
p a l l i a t i v e t r e a t m e n t t h a t r e q u i r e s the t r e a t m e n t t o p r e v e n t 
c l a i m a n t ' s c o n d i t i o n from worsening. We d e c l i n e t o adopt t h i s 
d e f i n i t i o n . P a l l i a t i v e t r e a t m e n t i s t r e a t m e n t which a f f o r d s 
r e l i e f but not c u r e . Such t r e a t m e n t i s reasonable and necessary, 
and so compensable, when i t reduces c l a i m a n t ' s p a i n and enables 
him t o work. West v. SAIF, 74 Or App 317 ( 1 9 8 5 ) ; Jose Ybarra, 40 
Van N a t t a 5 (1988) . 

Claimant was r e c e i v i n g t r e a t m e n t from Dr. W i l s o n u n t i l 
he r e c e i v e d the d e n i a l l e t t e r from the employer. He went w i t h o u t 
t r e a t m e n t f o r t h r e e months, but began again when the p a i n became 
unbearable. Treatment on an as-needed b a s i s eased h i s p a i n and he 
was a b l e t o c o n t i n u e w o r k i n g . We conclude t h a t i t was reasonable 
and necessary, and so a f f i r m the Referee. 

The Referee found t h a t c l a i m a n t was not b a r r e d by t h e 
d o c t r i n e of res j u d i c a t a from seeking review of the employer's 
r e f u s a l t o pay f o r a thermography t e s t conducted i n November 
1985. However, he found t h a t , because Dr. Wilson had not complied 
w i t h the a d m i n i s t r a t i v e r u l e s , c l a i m a n t was not e n t i t l e d t o 
payment f o r the t e s t . We agree. 

Claimant i s b a r r e d from seeking reimbursement f o r t h e 
t e s t because Dr. Wilson v i o l a t e d OAR 436-10-040(10). That r u l e 
s t a t e s t h a t " l i q u i d c r y s t a l thermography i s not r e i m b u r s a b l e 
w i t h o u t p r i o r a u t h o r i z a t i o n . " Dr. Wilson requested p e r m i s s i o n t o 
conduct the thermography t e s t on November 18, 1985. He conducted 
the t e s t one day l a t e r , on November 19, 1985. He d i d not g i v e the 
employer a reasonable p e r i o d of time t o respond. Because he d i d 
not comply w i t h the r u l e , reimbursement i s u n a v a i l a b l e . See 
Lavine v. SAIF, 79 Or App 511 (1986). 

Because we a f f i r m the Referee's r u l i n g on the i s s u e of 
reimbursement f o r the thermography, we n e c e s s a r i l y a f f i r m h i s 
e v i d e n t i a r y r u l i n g . The request f o r remand t o admit t e s t i m o n y on 
the need f o r thermography i s denied. 

F i n a l l y , the Referee awarded c l a i m a n t an a t t o r n e y f e e of 
$2,000. The employer seeks r e d u c t i o n of t h i s f e e . 

I n d e t e r m i n i n g a reasonable a t t o r n e y f e e , the Referee 
and the Board c o n s i d e r the f a c t o r s s e t f o r t h i n OAR 
438-15-010(6). G e n e r a l l y , r e s u l t s o b t a i n e d i n the form o f m e d i c a l 
s e r v i c e s are c o n s i d e r e d t o be r a t h e r modest. C l i f f o r d D. . 
Howerton, 38 Van N a t t a 1425 (1986). I n t h i s case, the amount i n 
d i s p u t e was $1,582. A f t e r c o n s i d e r i n g the above-mentioned 
f a c t o r s , we conclude t h a t a reasonable fee a t h e a r i n g c o n c e r n i n g 
the c h i r o p r a c t i c t r e a t m e n t d e n i a l i s s u e was $1,000. 

ORDER 

The Referee's order dated September 22, 1987 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . The a t t o r n e y f e e awarded c l a i m a n t ' s 
a t t o r n e y f o r s e r v i c e s a t h e a r i n g i s reduced t o $1,000. The o r d e r 
i s o t h e r w i s e a f f i r m e d . For s e r v i c e s on Board review c o n c e r n i n g 
the c h i r o p r a c t i c t r e a t m e n t d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed fee of $600, t o be p a i d by the s e l f - i n s u r e d 
employer. The Board approves a c l i e n t - p a i d fee not t o exceed $800. 
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MANUEL GARCIA-MACIEL, Claimant WCB 86-07831, 86-07830, 85-02588 
Pozzi, e t a l . , Claimant's Attorneys & 85-02848 
Raymond Smitke (SAIF), Defense Attorney July 18, 1988 
Schwabe, et a"!., Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d employer's counsel seeks Board 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review 
which c u l m i n a t e d i n our February 9, 1988 Order on Review. The 
request i s denied. 

FINDINGS 

On February 9, 1988, the Board a f f i r m e d t h e Referee's 
order t h a t : ( 1 ) upheld the employer's d e n i a l s of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m s f o r h i s low back c o n d i t i o n ; and (2) t h e SAIF 
C o r p o r a t i o n ' s d e n i a l s of c l a i m a n t ' s "new i n j u r y " c l a i m s f o r t h e 
same c o n d i t i o n . The Board's o r d e r d i d not address t he i s s u e o f a 
c l i e n t - p a i d f e e . The February 9, 1988 ord e r has not been 
appealed, abated, s t a y e d , or r e p u b l i s h e d . 

On May 18, 1988, t h e employer's counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on Board 
review. I n c l u d e d w i t h h i s request was an executed a t t o r n e y 
r e t a i n e r agreement and a statement of s e r v i c e s . 

CONCLUSIONS 

Pursuant t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board order i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r the date of m a i l i n g o f co p i e s of such 
o r d e r , one of the p a r t i e s appeals t o the Court of Appeals f o r 
j u d i c i a l r e v i e w . The time w i t h i n which t o appeal an ord e r 
c o n t i n u e s t o r u n , unless the order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 7 T - " 

A t t o r n e y fee awards are g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g the m e r i t s of the case. The Supreme Court does not 
d i s p u t e t h e e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
of Lake Oswego, 305 Or 530, 534-35 & n. 3 ( 1 9 8 8 ) . Moreover, i t 
has concluded t h a t i f the m e r i t s of the case are appealed, t h e 
a t t o r n e y fees i s s u e becomes p a r t of the appeal. I d . 

Yet, the d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a worker's r i g h t t o , or amount o f , compensation 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . Thus, 
th e Court has suggested t h a t the a t t o r n e y fee award need not 
accompany an order r e g a r d i n g the m e r i t s of the case. G r e e n s l i t t 
v. C i t y of Lake Oswego, supra; Farmers I n s . Group v. SAIF, supra. 
The Court has f u r t h e r i n d i c a t e d t h a t once a Referee's or Board's 
o r d e r on a t t o r n e y fees becomes f i n a l , the a p p r o p r i a t e forum f o r 
review of a t t o r n e y fees i s the c i r c u i t c o u r t pursuant t o t h e 
unique p r o v i s i o n s o f ORS 6 5 6 . 3 8 8 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake 
Oswego, supra; Farmers I n s . Group v. SAIF, supra, a t page 619. 

Here, our February 9, 1988 order d i d not address t he 
is s u e of e i t h e r t h e employer's counsel's e n t i t l e m e n t t o , or the 
amount o f , a c l i e n t - p a i d f e e . Consequently, based on the 
aforementioned a u t h o r i t i e s , we conclude t h a t we have j u r i s d i c t i o n 
t o c o n s i d e r t h e request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n the a t t o r n e y 
f e e i s s u e , we must t u r n t o the Board's r u l e s t o determine whether 
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the request i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable the Referees and the Board t o process o r d e r s r e g a r d i n g the 
m e r i t s of a case, as w e l l as a t t o r n e y fee r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F urthermore, a c l i e n t - p a i d fee s h a l l not be 
a u t h o r i z e d u n l e s s the a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment of the fee f i l e s a statement of s e r v i c e s . OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . A statement of s e r v i c e s f o r proceedings on Board 
review s h a l l be f i l e d w i t h i n 15 days a f t e r the f i l i n g of the l a s t 
b r i e f t o the Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a pply t o 
a l l cases pending b e f o r e the Board, e f f e c t i v e January 1 , 1988. 
OAR 438-05-010; 438-15-003. 

The employer's counsel has s u b m i t t e d an executed 
a t t o r n e y r e t a i n e r agreement and a statement of s e r v i c e s . However, 
the request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f ee has been 
s u b m i t t e d some t h r e e months a f t e r the issuance of the Board's 
February 9, 1988 o r d e r . We r e c o g n i z e t h a t a d m i n i s t r a t i v e problems 
have a r i s e n as p a r t i e s become accustomed t o the Board's r u l e s and, 
p a r t i c u l a r l y , t he a p p l i c a t i o n of the r u l e s t o a l l pending cases. 
Yet, the d i f f i c u l t i e s occasioned by t h i s a d justment should not 
prompt us t o i g n o r e those very r u l e s which have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d f ee does not 
comply w i t h the Board's r u l e s c o n c e r n i n g the a u t h o r i z a t i o n o f such 
a fee and because our order on the m e r i t s of the case has become 
f i n a l by o p e r a t i o n of law, we d e c l i n e t o a u t h o r i z e the employer's 
counsel's r e q u e s t . To the e x t e n t t h a t our a n a l y s i s c o n f l i c t s w i t h 
t h e r e a s o n i n g expressed i n Marian S. Dumas, 40 Van N a t t a 109 
( 1 9 8 8 ) , and John L. Rousseau, 40 Van Natta 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y disavowed. 

IT IS SO ORDERED. 

DAVID E. GATES, Claimant WCB 86-14351 
Roberts, et a l . , Defense Attorneys July 18, 1988 

Order on Review 
Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t , pro se, r e q u e s t s review of Referee F o s t e r ' s 
o r d e r t h a t upheld the i n s u r e r ' s d e n i a l of medical s e r v i c e s 
r e l a t i n g t o h i s low back. On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y 
o f m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back on 
November 18, 1974 w h i l e employed as a welder. The i n c i d e n t 
i n v o l v e d a t w i s t i n g motion which caused immediate p a i n i n 
c l a i m a n t ' s m i d - t o - l o w back. He was taken t o a h o s p i t a l emergency 
room where h i s i n j u r y was diagnosed as an acute low back s t r a i n . 

He s u b s e q u e n t l y began t r e a t i n g w i t h Dr. U t t e r b a c k , 
o r t h o p e d i c surgeon. He t r e a t e d w i t h Dr. U t t e r b a c k f o r t h e 
f o l l o w i n g s i x t o seven years w h i l e e x p e r i e n c i n g c o n t i n u i n g low 
back symptoms. 

-798-



Claimant a t t e m p t e d t o r e t u r n t o h i s employment as a 
welder s e v e r a l t i m e s . These a t t e m p t s r e s u l t e d i n e x a c e r b a t i o n s 
which caused a d d i t i o n a l t i m e l o s s . He l a s t worked f o r the 
employer i n June 1976. 

A November 26, 1976 D e t e r m i n a t i o n Order awarded c l a i m a n t 
10 p e r c e n t unscheduled low back d i s a b i l i t y . That award was 
i n c r e a s e d t o 20 p e r c e n t by S t i p u l a t i o n . 

Dr. U t t e r b a c k subsequently noted t h a t c l a i m a n t would 
r e q u i r e c o n s e r v a t i v e t h e r a p y on a p r o l o n g e d b a s i s . 

Claimant underwent v o c a t i o n a l r e h a b i l i t a t i o n i n 1977 
which i n c l u d e d t r a i n i n g as a s a l e s p e r s o n . Upon c o m p l e t i o n of the 
t r a i n i n g , he worked b r i e f l y as a d e l i v e r y r o u t e salesman f o r a 
med i c a l s u p p l i e s company. The d r i v i n g r e q u i r e m e n t s o f t h i s j o b 
exacerbated h i s low back symptoms. However, he l e f t t h i s j o b f o r 
reasons u n r e l a t e d t o h i s medical c o n d i t i o n . He then worked 
b r i e f l y as a t i r e salesman. The l i f t i n g r e q u i r e m e n t s of t h i s 
employment caused i n c r e a s e d low back symptoms. 

X-rays taken i n May 1978 r e v e a l e d m i l d d e g e n e r a t i v e 
changes of the lumbosacral s p i n e . 

Claimant was h o s p i t a l i z e d f o r t h r e e days i n March 1979 
due t o i n c r e a s e d symptoms. He was t r e a t e d w i t h b e d r e s t , t r a c t i o n , 
m e d i c a t i o n and p h y s i c a l t h e r a p y . Dr. U t t e r b a c k r e p o r t e d t h a t 
c o n t i n u i n g o b e s i t y and l a c k of a good e x e r c i s e program were the 
major cause of c l a i m a n t ' s back p a i n . 

I n September 1981, c l a i m a n t was s e l f - e m p l o y e d as a 
p a i n t e r and handyman. He i n j u r e d h i s back on September 18, 1981 
w h i l e l i f t i n g a p a i n t can. I n a d d i t i o n t o low back p a i n , c l a i m a n t 
r e p o r t e d h i p and l e g p a i n and headaches. Numerous p r i o r r e p o r t s 
had e x p r e s s l y noted a l a c k of r a d i a t i n g p a i n . Claimant began 
t r e a t i n g w i t h Dr. W r i g h t , c h i r o p r a c t o r . 

On October 12, 1981, the i n s u r e r i s s u e d a d e n i a l of 
b e n e f i t s on the b a s i s t h a t c l a i m a n t had s u f f e r e d a new i n j u r y on 
September 18, 1981, and t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s had 
e x p i r e d i n August 1980. Claimant r e c e i v e d t h i s d e n i a l one week 
l a t e r . He d i d not request a h e a r i n g on the d e n i a l . 

Claimant sought no medical t r e a t m e n t d u r i n g 1982, 1983 
and 1984, due a t l e a s t i n p a r t t o the f a c t t h a t he c o u l d not 
a f f o r d such t r e a t m e n t . During t h i s p e r i o d he worked a v a r i e t y o f 
j o b s i n c l u d i n g s e l l i n g second-hand merchandise, handyman work, 
l i g h t - d u t y w e l d i n g , b a b y s i t t i n g and b a r t e n d i n g . 

Claimant moved t o C a l i f o r n i a and, i n 1984, e n r o l l e d i n a 
community c o l l e g e program. He earned money w h i l e i n the program 
by w o r k i n g as a t e a c h e r ' s a s s i s t a n t . As such, he t a u g h t s t u d e n t s 
how t o o p e r a t e heavy equipment. O p e r a t i o n of the equipment caused 
him t o ex p e r i e n c e i n c r e a s e d symptoms. 

Claimant's w i f e owned a Christmas t r e e farm i n 
C a l i f o r n i a from which they earned an income. 

On September 16, 1985, a f t e r awakening w i t h an a c u t e 
onset of low back p a i n , c l a i m a n t began t r e a t i n g w i t h Dr. Masula, a 
C a l i f o r n i a c h i r o p r a c t o r . 
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On March 1 1 , 1987, t h e i n s u r e r i s s u e d a d e n i a l o f 
c l a i m a n t ' s " c u r r e n t need f o r t r e a t m e n t " on t h e f o l l o w i n g bases: 
( 1 ) t h a t i t had denied f u r t h e r b e n e f i t s on October 12, 1 9 8 1 ; ( 2 ) 
t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d ; and ( 3 ) t h a t any 
f u r t h e r t r e a t m e n t was u n r e l a t e d t o h i s November 18, 1974 i n j u r y . 

On August 25, 1987, c l a i m a n t underwent a p o s t - h e a r i n g 
independent m e d i c a l e x a m i n a t i o n by Dr. Tuscher, o s t e o p a t h . 
Claimant r e p o r t e d e x p e r i e n c i n g low back p a i n , t i n g l i n g and 
weakness i n both hands, shoulder p a i n , numbness i n h i s r i g h t l e g , 
and headaches. 

CONCLUSIONS OF LAW AND OPINION 

We f i r s t note our agreement w i t h t h e Referee's 
c o n c l u s i o n t h a t t h e i n s u r e r ' s unchallenged October 12, 1981 d e n i a l 
does not bar c l a i m a n t , on the b a s i s o f res j u d i c a t a , from r a i s i n g 
the i s s u e of the c o m p e n s a b i l i t y of h i s c u r r e n t need f o r m e d i c a l 
t r e a t m e n t . The res j u d i c a t a e f f e c t o f the d e n i a l i s l i m i t e d t o 
medical s e r v i c e s rendered on or b e f o r e the date o f the d e n i a l . 
The October 1981 d e n i a l has no c o l l a t e r a l e s t o p p e l e f f e c t 
r e g a r d i n g t h e ca u s a l c o n n e c t i o n between the c o n d i t i o n s c u r r e n t l y 
b e i n g t r e a t e d and the compensable i n j u r y . See Leonard A. 
Chambers, 40 Van Na t t a 117, 118 ( 1 9 8 8 ) . 

The Referee n e v e r t h e l e s s concluded t h a t c l a i m a n t had not 
proven t h a t t h e c o n d i t i o n c u r r e n t l y being t r e a t e d was, i n f a c t , 
r e l a t e d t o h i s compensable i n j u r y . We agree. 

The q u e s t i o n c o n f r o n t i n g us i s whether c l a i m a n t ' s 1974 
low back s t r a i n i s c a u s a l l y r e l a t e d t o h i s c u r r e n t low back, l e g , 
upper back and should e r p a i n , and h i s headaches. 

Claimant's C a l i f o r n i a c h i r o p r a c t o r , Dr. Masula, s u p p o r t s 
the e x i s t e n c e o f a causal c o n n e c t i o n between c l a i m a n t ' s c u r r e n t 
c o n d i t i o n and h i s 1974 i n j u r y . I n J u l y 1987, he opined t h a t he 
would a p p o r t i o n a t l e a s t h a l f of c l a i m a n t ' s r e s i d u a l low back 
d i s a b i l i t y t o the 1974 i n j u r y . He f u r t h e r opined t h a t c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n and h i s 1985 C a l i f o r n i a " r e a g g r a v a t i o n " 
were e q u a l l y r e s p o n s i b l e f o r t h e o t h e r h a l f of c l a i m a n t ' s r e s i d u a l 
d i s a b i l i t y . 

Dr. Tuscher, on the o t h e r hand, f e l t t h a t t h e p r i n c i p a l 
cause of c l a i m a n t ' s c u r r e n t c o m p l a i n t s was h i s u n d e r l y i n g 
d e g e n e r a t i v e c o n d i t i o n , which he r a t e d as moderate t o severe. He 
f u r t h e r opined t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was not 
"reasonably a t t r i b u t a b l e " t o h i s 1974 i n j u r y . 

We f i n d t h e o p i n i o n s of both Dr. Masula and Dr. Tuscher 
l a c k i n g p e r s u a s i v e n e s s f o r s e v e r a l reasons. F i r s t , the o p i n i o n s 
of b o t h p h y s i c i a n s s u f f e r from t h e same i n f i r m i t y — n e i t h e r 
p h y s i c i a n examined c l a i m a n t u n t i l more than 10 years a f t e r h i s 
compensable i n j u r y . I n a d d i t i o n , both p h y s i c i a n s ' o p i n i o n s a re 
mo s t l y c o n c l u s o r y . Furthermore, both p h y s i c i a n s acknowledge 
having reviewed the r e l e v a n t m e d i c a l r e c o r d s , but n e i t h e r 
p h y s i c i a n e x p l a i n s i n any d e t a i l how those r e c o r d s s u p p o r t h i s 
c o n c l u s i o n s . 

Dr. Masula had the advantage o f t r e a t i n g c l a i m a n t on a 
r e p e t i t i v e b a s i s . We n o r m a l l y g r a n t g r e a t e r w e i g h t t o t h e 
o p i n i o n s o f a p h y s i c i a n who has t r e a t e d an i n j u r e d worker over an 
extended p e r i o d o f t i m e . See Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . However, t h i s advantage i s l a r g e l y i l l u s o r y where, as 
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h e r e , t h e p h y s i c i a n does not commence t r e a t m e n t u n t i l more than a 
decade a f t e r t h e compensable i n j u r y . 

Dr. Masula's o p i n i o n s are unpersuasive f o r another 
reason. Dr. Masula makes no r e f e r e n c e t o c l a i m a n t ' s September 18, 
1981 i n j u r y as documented by Dr. W r i g h t ' s F i r s t Medical Report 
dated September 21, 1981. And y e t , i t was subsequent t o t h i s 
i n j u r y t h a t headaches and r a d i a t i n g p a i n i n t o t h e l e g s f i r s t 
appears i n the medical r e c o r d s . Furthermore, Dr. Masula's r e p o r t s 
do not i n d i c a t e an awareness o f c l a i m a n t ' s m u l t i p l e v o c a t i o n a l 
a c t i v i t i e s . M e dical o p i n i o n s which are based on i n a c c u r a t e 
i n f o r m a t i o n or inc o m p l e t e h i s t o r i e s are e n t i t l e d t o l i t t l e 
p e r s u a s i v e w e i g h t . Moe v. C e i l i n g Systems, I n c . , 44 Or App 429 
(19 8 0 ) . 

By comparison, Dr. Tuscher's August 26, 1987 r e p o r t 
notes c l a i m a n t ' s September 1981 i n j u r y , w h i l e a l s o d i s p l a y i n g a 
f a m i l i a r i t y w i t h c l a i m a n t ' s m u l t i p l e v o c a t i o n a l a c t i v i t i e s . For 
these reasons, we f i n d h i s o p i n i o n s m a r g i n a l l y more p e r s u a s i v e 
t h a n those of Dr. Masula. 

However, even i f we found Dr. Tuscher's o p i n i o n s as 
unpersuasive as those of Dr. Masula, we would n e v e r t h e l e s s a f f i r m 
t h e Referee's o r d e r . This r e s u l t s from the f a c t t h a t c l a i m a n t 
bears t h e burden of p r o v i n g by a preponderance of t h e evidence 
t h a t h i s i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r 
m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 51, 56 
(1 9 7 9 ) . Because t h i s case i n v o l v e s a complex medical q u e s t i o n , 
e x p e r t medical a n a l y s i s i s r e q u i r e d . See Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105 (1985). The o n l y e x p e r t m e d i c a l evidence 
s u p p o r t i n g c l a i m a n t ' s p o s i t i o n i s t h a t of Dr. Masula. That 
evidence i s not p e r s u a s i v e . Claimant has not s u s t a i n e d h i s burden 
of p r o o f . 

ORDER 

The Referee's order dated January 5, 1988 i s a f f i r m e d . 
Counsel f o r t h e i n s u r e r i s awarded a c l i e n t - p a i d f e e not t o exceed 
$960. 

SANTOS GONZALES, Claimant WCB 86-13314 
James L. Francesconi, Claimant's Attorney July 18, 1988 
B o t t i n i , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer requests review of Referee 
McCullough's order t h a t s et aside i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
medical s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t s r e l a t e d t o her 
c u r r e n t back c o n d i t i o n . We a f f i r m . 

ISSUES 

On rev i e w , the iss u e i s c o m p e n s a b i l i t y of m e d i c a l 
s e r v i c e s . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d her r i g h t upper back on 
September 15, 1983, w h i l e employed as a t o t e checker. She used 
her l e f t arm t o a d j u s t a s c a l e t o weigh produce, and her r i g h t arm 
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t o w r i t e the weight i n p e n c i l on a t i c k e t . The i n j u r y o c c u r r e d 
when she a c c i d e n t a l l y s t r u c k her r i g h t upper back on the m e t a l 
handle of the s c a l e . She i m m e d i a t e l y sought t r e a t m e n t a t t h e 
h o s p i t a l emergency room. A c o n t u s i o n was diagnosed, w i t h range of 
motion l i s t e d as " f u l l , " w i t h a b d u c t i o n of the r i g h t arm a t 90 
degrees. Claimant was bandaged and g i v e n p a i n m e d i c a t i o n . She 
r e t u r n e d t o work the next day. The p a i n decreased but has never 
c o m p l e t e l y r e s o l v e d . Claimant has not s u f f e r e d any subsequent 
i n j u r y t o t h i s area of her back. 

Claimant's j o b w i t h the employer was s e a s o n a l , and she 
was l a i d o f f i n October, 1983. She h e l d no i n t e r i m j o b , and 
r e t u r n e d t o work as a t o t e checker f o r the employer from J u l y t o 
October i n 1984 and 1985. She d i d not seek any f u r t h e r m e d i c a l 
t r e a t m e n t f o r her r i g h t upper back. 

I n January 1986, c l a i m a n t began w o r k i n g f o r a second 
employer, p o l i s h i n g and d e b u r r i n g d e n t a l equipment. T h i s j o b 
r e q u i r e d her t o h o l d her arms out i n f r o n t of her. I n A p r i l 1986 
she sought t r e a t m e n t from Dr. S t e l l f l u g , c h i r o p r a c t o r , f o r 
i n c r e a s e d p a i n i n her r i g h t upper back. She r e c e i v e d t r e a t m e n t 
t h r e e times per week f o r s i x weeks, and then t w i c e a month t h r o u g h 
the time of h e a r i n g . 

Claimant was l a i d o f f by the second employer i n 
J u l y 1986. She r e t u r n e d t o work f o r the f i r s t employer i n August 
1986, t h i s t i m e s o r t i n g v e g e t a b l e s on the conveyor b e l t s . T h i s 
r e q u i r e d her t o use r a p i d movements, h o l d i n g both arms out i n 
f r o n t of her. T h i s assignment a l s o caused her r i g h t upper back 
p a i n t o i n c r e a s e . When she was l a t e r r e t u r n e d t o her j o b as t o t e 
checker, her symptoms improved somewhat. 

I n September 1986 c l a i m a n t q u i t w o r k i n g f o r the employer 
i n o rder t o take a year-round j o b as a r e t a i l c a s h i e r . I n t h i s 
j o b , c l a i m a n t o p e r a t e s a cash r e g i s t e r w i t h her r i g h t arm and uses 
her l e f t arm t o reach and move purchases. T h i s has not caused an 
i n c r e a s e i n p a i n . 

Dr. S t e l l f l u g r e p o r t e d t h a t c l a i m a n t ' s symptoms 
p e r s i s t e d from the time of i n j u r y i n 1983. He t h e r e f o r e b e l i e v e s 
t h a t c l a i m a n t ' s i n j u r y never c o m p l e t e l y r e s o l v e d and c o n t i n u e s t o 
be a m a t e r i a l c o n t r i b u t i n g f a c t o r of the c o n d i t i o n f o r which he 
t r e a t e d her. He f u r t h e r opined t h a t , because her symptoms 
decreased when she r e t u r n e d t o work as a t o t e checker, her 
f l a r e - u p s a t the second employer and on the conveyor b e l t . w e r e 
symptomatic i n c r e a s e s r a t h e r than m a n i f e s t a t i o n s of worsening. 

I n June 1986 c l a i m a n t was examined by Dr. P e t e r s o n , a 
c h i r o p r a c t o r . He diagnosed r e c u r r i n g s t r a i n t o the r i g h t m i d d l e 
t r a p e z i u s muscle and r i g h t rhomboid muscle, and a t t r i b u t e d i t t o 
her work f o r the second employer, when she h e l d her arms out i n 
f r o n t of her. T h i s , he o p i n e d , caused the muscles t o s t r a i n t o 
h o l d the scapula i n p l a c e . 

I n A p r i l 1987 c l a i m a n t was examined by Dr. Duncan, a l s o 
a c h i r o p r a c t o r . He r e p o r t e d t h a t c l a i m a n t ' s 1983 i n j u r y had 
r e s o l v e d f u l l y , and t h a t c u r r e n t symptoms were from "overuse 
syndrome" due t o r e c e n t work a c t i v i t i e s . 

C l a imant's 1983 i n j u r y i s a m a t e r i a l c o n t r i b u t i n g f a c t o r 
of her c u r r e n t medical t r e a t m e n t . 
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CONCLUSIONS OF LAW AND OPINION 

The Referee found c l a i m a n t c r e d i b l e . He a l s o found t h a t 
c l a i m a n t had e s t a b l i s h e d the c o m p e n s a b i l i t y of her c u r r e n t medical 
t r e a t m e n t i n c o n n e c t i o n w i t h her 1983 i n j u r y . We a f f i r m . 

Claimant's r i g h t upper back has been symptomatic 
c o n t i n u o u s l y s i n c e her i n j u r y . She has s u f f e r e d no o t h e r i n j u r y 
t o t h a t area of her back. F o l l o w i n g t h e h o s p i t a l t r e a t m e n t 
c l a i m a n t r e c e i v e d on the day of her i n j u r y , she went f o r a 
c o n s i d e r a b l e p e r i o d of time w i t h o u t seeking medical t r e a t m e n t f o r 
her r i g h t upper back. However, a l e n g t h y gap i n t r e a t m e n t does 
not n e c e s s a r i l y mean t h a t the i n j u r y has r e s o l v e d and t h a t 
c u r r e n t l y needed t r e a t m e n t i s not compensable. Jordan v. SAIF, 86 
Or App 29 ( 1 9 8 7 ) . 

We agree w i t h the Referee t h a t Dr. S t e l l f l u g ' s o p i n i o n 
of c a u s a t i o n i s more p e r s u a s i v e than t h a t of Dr. Peterson or 
Dr. Duncan. Both of them i g n o r e c l a i m a n t ' s h i s t o r y o f c o n t i n u i n g 
r i g h t upper back symptoms s i n c e 1983. Dr. Peterson's o p i n i o n t h a t 
h o l d i n g her arms out i n f r o n t of her caused her r e c u r r e n t s t r a i n 
f a i l s t o e x p l a i n why the s t r a i n d i d not develop on the l e f t s i d e 
as w e l l as the r i g h t . L i k e w i s e , Dr. Duncan's d i a g n o s i s o f 
"overuse syndrome" does not account f o r an absence of symptoms on 
the l e f t upper back. Dr. S t e l l f l u g , on the o t h e r hand, c o n s i d e r e d 
c l a i m a n t ' s h i s t o r y of c o n t i n u i n g symptoms, and t h e i r presence o n l y 
on the r i g h t s i d e , i n c o n c l u d i n g t h a t her c o n d i t i o n and need f o r 
medical t r e a t m e n t are compensably r e l a t e d t o her 1983 i n j u r y . I n 
t h i s case, h i s o p i n i o n m e r i t s the g r e a t e r weight o f a t r e a t i n g 
p h y s i c i a n . Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

ORDER 

The Referee's order dated J u l y 10, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed fee of $1,000, t o be 
pa i d by the s e l f - i n s u r e d employer. 

CLAUDE E. HARRIS, Claimant WCB 87-16670 
Angelo Gomez, Claimant's Attorney July 18, 1988 
Roberts, e t a l . , Defense Attorneys Second Order of Dismissal 

Claimant requested r e c o n s i d e r a t i o n o f our A p r i l 8, 1988 
D i s m i s s a l Order, which dism i s s e d h i s request f o r Board review f o r 
l a c k of j u r i s d i c t i o n . S p e c i f i c a l l y , we concluded t h a t c l a i m a n t ' s 
r e q u e s t was u n t i m e l y and t h a t n o t i c e of h i s request had not been 
t i m e l y p r o v i d e d t o the o t h e r p a r t i e s . 

I n s u p p o r t of h i s motion f o r r e c o n s i d e r a t i o n , c l a i m a n t 
has s u b m i t t e d a f f i d a v i t s i n d i c a t i n g t h a t he t i m e l y m a i l e d h i s 
request f o r review t o the Board, as w e l l as t i m e l y p r o v i d e d n o t i c e 
of h i s request t o the i n s u r e r ' s c o u n s e l . I n order t o a l l o w 
s u f f i c i e n t time t o c o n s i d e r t h e r e q u e s t , we abated our ord e r and 
g r a n t e d t h e i n s u r e r an o p p o r t u n i t y t o respond t o c l a i m a n t ' s motion 
w i t h i n 14 days. Inasmuch as the time f o r the i n s u r e r ' s response 
has elapsed w i t h o u t comment, we proceed w i t h our r e c o n s i d e r a t i o n . 

On r e c o n s i d e r a t i o n , we withdraw our A p r i l 8, 1988 or d e r 
and r e p l a c e i t w i t h t h e f o l l o w i n g o r d e r . 
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FINDINGS 

The Referee's Order o f D i s m i s s a l i s s u e d January 28, 
1988. Claimant's February 29, 1988 request f o r review of the 
Referee's o r d e r was r e c e i v e d by the Board on March 3, 1988. The 
req u e s t was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l . The 
envelope c o n t a i n i n g t h e request c a r r i e d a postmark date o f 
March 2, 1988 from a P o r t l a n d , Oregon post o f f i c e . 

The r e q u e s t d i d not i n c l u d e an acknowledgment o f s e r v i c e 
or a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon t he p a r t i e s a t 
the h e a r i n g . However, c l a i m a n t m a i l e d a copy o f h i s requ e s t f o r 
review t o the i n s u r e r ' s counsel on February 29, 1988. 

We f i n d t h a t the request f o r review was m a i l e d t o t h e 
Board more than 30 days a f t e r t h e date o f the Referee's o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a te on which a copy of t h e order i s m a i l e d t o t h e p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o the 
Board and co p i e s of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the req u e s t f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (198 3 ) . 

I f f i l i n g of a request f o r Board review o f a Referee's 
or d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t t h e 
request was m a i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g the stamp of the Un i t e d S t a t e s P o s t a l 
S e r v i c e showing t h e date o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
the r e q u e s t i s not m a i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and t h e 
requ e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r t h e date f o r 
f i l i n g , i t s h a l l be presumed t h a t the m a i l i n g was u n t i m e l y u n l e s s 
the f i l i n g p a r t y e s t a b l i s h e s t h a t the m a i l i n g was t i m e l y . I d . 

Here, t h e 30th day a f t e r t h e Referee's January 28, 1988 
o r d e r was February 27, 1988, a Saturday. Thus, t h e l a s t day t o 
t i m e l y submit a request f o r Board review of the Referee's o r d e r 
and t o p r o v i d e n o t i c e o f the request t o the o t h e r p a r t i e s was 
Monday, February 29, 1988. See ORS 174.120. 

Claimant a s s e r t s t h a t a copy of h i s requ e s t f o r review 
was t i m e l y p r o v i d e d t o the i n s u r e r ' s c o u n s e l . I n su p p o r t of t h i s 
a s s e r t i o n , he submits an a f f i d a v i t s t a t i n g t h a t he d e p o s i t e d an 
envelope, which was addressed t o the i n s u r e r ' s counsel and 
c o n t a i n e d a copy o f h i s r e q u e s t , i n a Un i t e d S t a t e s P o s t a l S e r v i c e 
mailbox on February 29, 1988. This a s s e r t i o n i s not d i s p u t e d . 

Under these c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t 
p r o v i d e d t i m e l y s e r v i c e o f h i s request f o r Board review t o t h e 
o t h e r p a r t i e s . Argonaut Insurance v. Ki n g , supra, 63 Or App a t 
850-51; N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , rev den ( 1 9 7 6 ) ; 
Robert C. Jaques, 39 Van N a t t a 299 (1987) ( I n t h e absence o f a 
showing of p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e of a request f o r 
Board review on the a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295(5) t o v e s t j u r i s d i c t i o n i n the Boa r d ) . 
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Claimant f u r t h e r contends t h a t h i s request f o r review 
was m a i l e d t o the Board on February 29, 1988. I n sup p o r t o f t h i s 
c o n t e n t i o n , he submits an a f f i d a v i t from h i s g i r l f r i e n d , Tina 
W i s e l y . Ms. Wisely s t a t e s t h a t she d e p o s i t e d the envelope, which 
was addressed t o the Board and c o n t a i n e d c l a i m a n t ' s r e q u e s t f o r 
r e v i e w , i n a Un i t e d S t a t e s P o s t a l S e r v i c e mailbox l o c a t e d o u t s i d e 
a Beaverton, Oregon post o f f i c e on February 29, 1988. Yet, t h e 
envelope i n which c l a i m a n t ' s request f o r review was enclosed 
c a r r i e s a March 2, 1988 postmark date from a P o r t l a n d , Oregon p o s t 
o f f i c e . 

Inasmuch as c l a i m a n t ' s request f o r Board review o f t h e 
Referee's January 28, 1988 order was n e i t h e r m a i l e d by r e g i s t e r e d 
nor c e r t i f i e d m a i l and s i n c e the request was a c t u a l l y r e c e i v e d by 
the Board on March 3, 1988, a f t e r the date f o r f i l i n g , i t i s 
presumed t o be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s t h a t t h e 
m a i l i n g was t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . A f t e r r e v i e w i n g 
t h i s r e c o r d , i n c l u d i n g t h e s u b m i t t e d a f f i d a v i t s , we conclude t h a t 
c l a i m a n t has not e s t a b l i s h e d t h a t h i s request f o r review was 
t i m e l y m a i l e d t o t h e Board. Rather, the preponderance of the 
evidence e s t a b l i s h e s t h a t c l a i m a n t ' s request f o r review was m a i l e d 
t o t h e Board on March 2, 1988, two days a f t e r t h e f i n a l day t o 
t i m e l y m a i l a request f o r re v i e w . 

Consequently, we l a c k j u r i s d i c t i o n t o review t h e 
Referee's o r d e r , which has become f i n a l by o p e r a t i o n o f law. See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; Argonaut Insurance v. Ki n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has requested review 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an unrepresented p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut Insurance Co. v. 
Kin g , supra. See A l f r e d F. P u g l i s i , 39 Van Natt a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 ( 1986) . 

A c c o r d i n g l y , the request f o r Board review i s d i s m i s s e d . 

I T IS SO ORDERED. 

HARRY N. HUNSLEY, Claimant WCB 85-02203 
Michael B. Dye, Claimant's Attorney July 18, 1988 
Cowling & Heysel l , Defense Attorneys Order Denying Request 

The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review which c u l m i n a t e d 
i n our January 29, 1988 Order on R e c o n s i d e r a t i o n . The request i s 
denied. 

FINDINGS 

On October 12, 1987, we vacated a Referee's o r d e r and 
d i r e c t e d t h a t t h i s case be remanded f o r c o n s i d e r a t i o n of a 
c o n t e s t e d v o c a t i o n a l r e p o r t . We abated t h i s o rder on November 4, 
1987 . 

On January 29, 1988, we issued an Order on 
R e c o n s i d e r a t i o n , w i t h d r a w i n g our October 12, 1987 o r d e r , denying 
c l a i m a n t ' s request f o r remand, and a f f i r m i n g t h e Referee's o r d e r . 
The January 29, 1988 or d e r has not been appealed, abated, s t a y e d , 
or r e p u b l i s h e d . .RDR-



None o f the aforementioned o r d e r s addressed t he i s s u e o f 
a c l i e n t - p a i d f e e . 

On June 10, 1988, t he i n s u r e r ' s counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on Board 
r e v i e w . No executed a t t o r n e y r e t a i n e r agreement or statement o f 
s e r v i c e from the i n s u r e r ' s counsel i s p r e s e n t i n the r e c o r d . 

CONCLUSIONS 

Pursuant t o ORS 656.295(8), a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r the date of m a i l i n g of copies of such 
o r d e r , one of the p a r t i e s appeals t o the Court o f Appeals f o r 
j u d i c i a l r e v i e w . The time w i t h i n which t o appeal an ord e r 
c o n t i n u e s t o r u n , unless t he order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 (1986TT" 

A t t o r n e y f e e awards are g e n e r a l l y i n c l u d e d w i t h i n o r d e r 
c o n c e r n i n g the m e r i t s o f the case. The Supreme Court does not 
d i s p u t e t h e e f f i c i e n c y of such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
o f Lake Oswego, 305 Or 530, 534-35 & n. 3 (1W8")~ Moreover, i t 
has concluded t h a t i f the m e r i t s of the case are appealed, t h e 
a t t o r n e y fees i s s u e becomes p a r t of the appeal. I d . 

Yet, t h e d e t e r m i n a t i o n of an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a worker's r i g h t t o , or amount o f , compensation 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 (1 9 8 6 ) . Thus, 
t h e Court has suggested t h a t the a t t o r n e y f e e award need not 
accompany an ord e r r e g a r d i n g t he m e r i t s of the case. G r e e n s l i t t 
v. C i t y of Lake Oswego, supra; Farmers I n s . Group v. SAIF, supra. 
The Court has f u r t h e r i n d i c a t e d t h a t once a Referee's or Board's 
o r d e r on a t t o r n e y fees becomes f i n a l , the a p p r o p r i a t e forum f o r 
review of a t t o r n e y fees i s the c i r c u i t c o u r t p u r suant t o t h e 
unique p r o v i s i o n s o f ORS 656.388(2). G r e e n s l i t t v. C i t y o f Lake 
Oswego, supra; Farmers I n s . Group v. SAIF, supra, a t page 619. 

Here, none of our p r e v i o u s o r d e r s addressed t h e i s s u e o f 
e i t h e r the i n s u r e r ' s counsel's e n t i t l e m e n t t o , or the amount o f , a 
c l i e n t - p a i d f e e . Consequently, based on the afor e m e n t i o n e d 
a u t h o r i t i e s , we conclude t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h e 
request f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y 
f e e i s s u e , we must t u r n t o the Board's r u l e s t o determine whether 
the r e q u e s t i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable t h e Referees and the Board t o process o r d e r s r e g a r d i n g t h e 
m e r i t s o f a case, as w e l l as a t t o r n e y fee r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 438-15-010(1), a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F urthermore, a c l i e n t - p a i d fee s h a l l not be 
a u t h o r i z e d u n l e s s t he a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment o f the fee f i l e s a statement o f s e r v i c e s . OAR 
438-15-010(5). A statement o f s e r v i c e s f o r proceedings on Board 
review s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g of the l a s t 
b r i e f t o the Board. OAR 43 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y t o 
a l l cases pending b e f o r e t he Board, e f f e c t i v e January 1 , 1988. 
OAR 438-0.5-010; 438-15-003 . 

The p r e s e n t r e c o r d c o n t a i n s n e i t h e r an executed a t t o r n e y 
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r e t a i n e r agreement nor a statement of s e r v i c e s from t he i n s u r e r ' s 
c o u n s e l . Moreover, the request f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d 
fee has been s u b m i t t e d some f i v e months a f t e r the issuance o f t h e 
Board's January 2 9 , 1988 Order on R e c o n s i d e r a t i o n . We rec o g n i z e 
t h a t a d m i n i s t r a t i v e problems have a r i s e n as p a r t i e s become 
accustomed t o the Board's r u l e s and, p a r t i c u l a r l y , the a p p l i c a t i o n 
o f t h e r u l e s t o a l l pending cases. Yet, the d i f f i c u l t i e s 
occasioned by t h i s adjustment should not prompt us t o i g n o r e t h e 
ve r y r u l e s which o n l y r e c e n t l y have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d f e e does n o t 
comply w i t h the Board's r u l e s c o n c e r n i n g t he a u t h o r i z a t i o n of such 
a fee and because our ord e r on the m e r i t s of the case has become 
f i n a l by o p e r a t i o n o f law, we d e c l i n e t o a u t h o r i z e t h e i n s u r e r ' s 
counsel's r e q u e s t . To the e x t e n t t h a t our a n a l y s i s c o n f l i c t s w i t h 
th e r e a s oning expressed i n Marian S. Dumas, 40 Van Na t t a 109 
( 1 9 8 8 ) , and John L. Rousseau, 40 Van Natta 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y disavowed. 

IT IS SO ORDERED. 

ELMER JACOBS, Claimant WCB 86-07590 
Glenn D. Ramirez, Claimant's Attorney July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d employer's counsel seeks Board 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on rev i e w 
which c u l m i n a t e d i n our February 2 2 , 1988 Order on Review. The 
request i s denied. 

FINDINGS 

On February 2 2 , 1 9 8 8 , the Board a f f i r m e d t h e Referee's 
or d e r t h a t : ( 1 ) upheld the employer's d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s and a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r and 
head c o n d i t i o n ; and ( 2 ) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
fees f o r an unreasonable d e n i a l . The Board's o r d e r d i d not 
address t he i s s u e of a c l i e n t - p a i d f e e . The February 2 2 , 1988 
o r d e r has not been appealed, abated, s t a y e d , or r e p u b l i s h e d . 

On A p r i l 20 , 1 9 8 8 , the employer's counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d f e e f o r s e r v i c e s rendered on Board 
r e v i e w . I n c l u d e d w i t h h i s request was an executed a t t o r n e y 
r e t a i n e r agreement and a statement o f s e r v i c e s . 

CONCLUSIONS 
Pursuant t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 

u n l e s s w i t h i n 30 days a f t e r the date o f m a i l i n g o f copies o f such 
o r d e r , one of the p a r t i e s appeals t o t h e Court of Appeals f o r 
j u d i c i a l r e v iew. The time w i t h i n which t o appeal an or d e r 
c o n t i n u e s t o r u n , unless t he order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444 , 447 ( 1 9 8 6 T 7 -

A t t o r n e y f ee awards are g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t he m e r i t s of the case. The Supreme Court does n o t 
d i s p u t e t he e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
of Lake Oswego, 305 Or 530 , 534-35 & n. 3 ( 1 9 8 8 ) . Moreover, i t 
has concluded t h a t i f the m e r i t s o f the case are appealed, t h e 
a t t o r n e y fees i s s u e becomes p a r t of the ap p e a l . I d . 
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Yet, t h e d e t e r m i n a t i o n of an a t t o r n e y f ee does n o t 
d i r e c t l y a f f e c t a worker's r i g h t t o , or amount o f , compensation 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 (19 8 6 ) . Thus, 
th e Court has suggested t h a t the a t t o r n e y f ee award need not 
accompany an o r d e r r e g a r d i n g the m e r i t s o f the case. G r e e n s l i t t 
v. C i t y of Lake Oswego, supra; Farmers I n s . Group v. SAIF, supra. 
The Court has f u r t h e r i n d i c a t e d t h a t once a Referee's or Board's 
o r d e r on a t t o r n e y fees becomes f i n a l , the a p p r o p r i a t e forum f o r 
review of a t t o r n e y fees i s the c i r c u i t c o u r t p u r suant t o t h e 
unique p r o v i s i o n s of ORS 656.388(2). G r e e n s l i t t v. C i t y of Lake 
Oswego, supra; Farmers I n s . Group v. SAIF, supra, a t page 619. 

Here, our February 22, 1988 or d e r d i d not address t h e 
i s s u e of e i t h e r the employer's counsel's e n t i t l e m e n t t o , or t h e 
amount o f , a c l i e n t - p a i d f e e . Consequently, based on the 
afo r e m e n t i o n e d a u t h o r i t i e s , we conclude t h a t we have j u r i s d i c t i o n 
t o c o n s i d e r t he request f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

Alt h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n the a t t o r n e y 
f e e i s s u e , we must t u r n t o the Board's r u l e s t o determine whether 
the request i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable t h e Referees and the Board t o process o r d e r s r e g a r d i n g t he 
m e r i t s o f a case, as w e l l as a t t o r n e y f ee r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 438-15-010(1), a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F u r thermore, a c l i e n t - p a i d f e e s h a l l not be 
a u t h o r i z e d unless t he a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment of the fee f i l e s a statement o f s e r v i c e s . OAR 
438-15-010(5). A statement of s e r v i c e s f o r proceedings on Board 
review s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f the l a s t 
b r i e f t o the Board. OAR 438-15-027(1') (d) . These r u l e s a p p l y t o 
a l l cases pending b e f o r e the Board, e f f e c t i v e January 1, 1988. 
OAR 438-05-010; 438-15-003. 

The employer's counsel has s u b m i t t e d an executed 
a t t o r n e y r e t a i n e r agreement and a statement of s e r v i c e s . However, 
the r e q u e s t f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e has been 
s u b m i t t e d a p p r o x i m a t e l y two months a f t e r the issuance of t h e 
Board's February 22, 1988 o r d e r . We r e c o g n i z e t h a t a d m i n i s t r a t i v e 
problems have a r i s e n as p a r t i e s become accustomed t o the Board's 
r u l e s and, p a r t i c u l a r l y , t h e a p p l i c a t i o n o f the r u l e s t o a l l 
pending cases. Yet, t h e d i f f i c u l t i e s occasioned by t h i s 
a d j u s t m e n t should not prompt us t o i g n o r e t he ve r y r u l e s which 
o n l y r e c e n t l y have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d f e e does not 
comply w i t h t h e Board's r u l e s c o n c e r n i n g the a u t h o r i z a t i o n o f such 
a f e e and because our or d e r on the m e r i t s o f the case has become 
f i n a l by o p e r a t i o n o f law, we d e c l i n e t o a u t h o r i z e t he employer's 
counsel's r e q u e s t . To t h e e x t e n t t h a t our a n a l y s i s c o n f l i c t s w i t h 
t h e r e a s o n i n g expressed i n Marian S. Dumas, 40 Van N a t t a 109 
(19 8 8 ) , and John L. Rousseau, 40 Van Nat t a 115 (198 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y disavowed. 

I T IS SO ORDERED. 
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PAUL JEWETT, Claimant WCB 86-15653 
Wil l i a m A. Mansfield, Claimant's Attorney July 18, 1988 
Kimberley Wall an, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r requests review o f Referee Mongrain's o r d e r 
t h a t s e t as i d e i t s d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
f u r t h e r d i a g n o s t i c s t u d i e s r e g a r d i n g h i s compensable low back 
c o n d i t i o n . The is s u e on review i s medical s e r v i c e s . 

The Board a f f i r m s t h e Referee's o r d e r . 

FINDINGS OF FACT 

We adopt t he Referee's " F i n d i n g s " and make the f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

I n a d d i t i o n t o c o n t i n u e d low back, b u t t o c k and p o s t e r i o r 
t h i g h p a i n , c l a i m a n t experiences f r e q u e n t t w i t c h i n g and t i n g l i n g 
i n t h e l e g s , o c c a s i o n a l r a d i a t i n g p a i n i n the a n t e r i o r t h i g h s , 
p o s t e r i o r c a l v e s , h e e l s , ankles and l e f t l a t e r a l aspect o f the 
f e e t , and o c c a s i o n a l c o l d n e s s , numbness and t i n g l i n g i n bot h f e e t 
and a l l t o e s . Claimant has demonstrated abnormal e x a m i n a t i o n 
f i n d i n g s d u r i n g h i s symptomatic f l a r e - u p s , i n c l u d i n g tenderness 
and r e s t r i c t i o n of motion w i t h p a l p i t a t i o n of the lumbar spine a t 
L4 and L5, and p a i n w i t h Ely's prone h e e l - t o - b u t t o c k t e s t , l e g 
r a i s i n g , f o o t d o r s i f l e x i o n and Kemp's and Lasegue's maneuvers. 

Dr. C o l w e l l i n i t i a l l y a t t r i b u t e d c l a i m a n t ' s symptoms t o 
c h r o n i c lumbar s t r a i n / s p r a i n , m y o f a c i a l p a i n syndrome, and 
d y s k i n e s i a a t the L4-L5 l e v e l of the lumbar s p i n e . Other 
e v a l u a t i n g p h y s i c i a n s diagnosed h i g h muscle t e n s i o n and autonomic 
r e a c t i v i t y , p o s s i b l y r e l a t e d t o h y p e r t h y r o i d i s m , and overuse 
syndrome. 

On October 6, 1986, Dr. Horniman, M.D., completed an 
independent medical r e p o r t based on a f i l e r eview and h i s p r i o r 
e x a m i n a t i o n of c l a i m a n t i n February 1984. 

Drs. Horniman and Kho bot h rendered t h e i r independent 
m e d i c a l o p i n i o n s w i t h o u t b e n e f i t o f Dr. Narus' e x a m i n a t i o n 
f i n d i n g s and recommendations. 

Claimant c r e d i b l y t e s t i f i e d r e g a r d i n g h i s symptomatic 
h i s t o r y . 

CONCLUSIONS AND OPINION 

On re v i e w , the i n s u r e r contends t h a t Dr. C o l w e l l ' s 
o p i n i o n does not support the Referee's d e c i s i o n t h a t f u r t h e r 
d i a g n o s t i c t e s t s are reasonable and necessary. I t a l s o argues 
t h a t t h e Referee i m p r o p e r l y d e f e r r e d t o Dr. Narus as a " t r e a t i n g 
p h y s i c i a n . " F i n a l l y , i t notes t h a t the Referee's d e c i s i o n i s 
i n c o n s i s t e n t w i t h t h e o p i n i o n s from Drs. Horniman and Kho and t h e 
Orthopaedic C o n s u l t a n t s . Dr. Horniman opined t h a t c l a i m a n t had 
t o t a l l y recovered from h i s compensable i n j u r y and a t t r i b u t e d h i s 
c u r r e n t symptoms t o an u n r e l a t e d overuse syndrome. As noted on 
Page 1 of the Referee's order,. Dr. Kho and the C o n s u l t a n t s opined 
t h a t f u r t h e r d i a g n o s t i c t e s t s were not needed. 

A f t e r d_e novo review of the r e c o r d , we a f f i r m t h e 
Referee's o p i n i o n as supplemented. 
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I n o rder t o p r e v a i l on h i s medical s e r v i c e s c l a i m , 
c l a i m a n t must prove t h a t the CT scan and myelogram procedures are 
reasonable and necessary medical care r e q u i r e d f o r r e c o v e r y from 
h i s compensable i n j u r y . ORS 656.245(1); West v. SAIF, 
74 Or App 317, 320 ( 1 9 8 5 ) ; McGarry v. SAIF, 24 Or App 883, 888 
( 1 9 7 6 ) . I n d e t e r m i n i n g whether a medrcal s e r v i c e i s reasonable 
and necessary, we d e f e r t o the o p i n i o n of the t r e a t i n g p h y s i c i a n 
u n l ess t h e r e are p e r s u a s i v e reasons not t o do so. Weiland v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Ward N e i h a r t , 38 Van N a t t a 1418 
( 1 9 8 6 ) ; Nancy E. Cudaback, 38 Van N a t t a 423 (1986). 

We d i s a g r e e w i t h the i n s u r e r ' s c o n t e n t i o n t h a t t r e a t i n g 
p h y s i c i a n C o l w e l l ' s o p i n i o n does not s u p p o r t f u r t h e r d i a g n o s t i c 
t e s t i n g . Dr. C o l w e l l recommended a d d i t i o n a l d i a g n o s t i c s t u d i e s i n 
h i s August 1986 and October 1986 r e p o r t s . The i n s u r e r ' s argument 
a p p a r e n t l y i s based on Dr. C o l w e l l ' s subsequent November 1986 
r e p o r t i n which he i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n had become 
m e d i c a l l y s t a t i o n a r y . We note t h a t t h e r e i s no language i n t h a t 
r e p o r t c l e a r l y i n d i c a t i n g t h a t he was changing h i s recommendation 
r e g a r d i n g f u r t h e r d i a g n o s t i c s t u d i e s . Furthermore, i n h i s p r i o r 
October 1986 r e p o r t he s t a t e d t h a t "at t h i s j u n c t u r e , w h i l e 
( c l a i m a n t ) may be m e d i c a l l y s t a t i o n a r y f o r the procedures which I 
have t o o f f e r him, I'm not c e r t a i n he i s c o m p l e t e l y r e c o v e r e d . " 
(Emphasis added). T h i s statement i n d i c a t e s t h a t Dr. C o l w e l l ' s 
subsequent m e d i c a l l y s t a t i o n a r y f i n d i n g r e f e r r e d o n l y t o f u r t h e r 
improvement from c o n s e r v a t i v e c h i r o p r a c t i c care and had no b e a r i n g 
on the need f o r f u r t h e r d i a g n o s t i c t e s t i n g . Moreover, t h e r e i s no 
evidence t h a t c l a i m a n t ' s c o n d i t i o n improved between Dr. C o l w e l l ' s 
October and November r e p o r t s so t h a t f u r t h e r t e s t i n g would no 
l o n g e r be necessary. To the c o n t r a r y , the l a t t e r r e p o r t i n d i c a t e s 
t h a t c l a i m a n t ' s c o n d i t i o n remained r e l a t i v e l y s t a b l e d u r i n g t h a t 
p e r i o d . I n l i g h t of these f a c t s , we conclude t h a t Dr. C o l w e l l d i d 
not i n t e n d t o r e t r a c t h i s e a r l i e r o p i n i o n i n s u p p o r t of a CT scan 
and myelogram. 

We t u r n t o the u n d e r l y i n g medical s e r v i c e s i s s u e . L i k e 
the Referee, we r e l y on t h e o p i n i o n s of Drs. Narus and C o l w e l l 
recommending a d d i t i o n a l d i a g n o s t i c s t u d i e s . 

Claimant had the r i g h t t o be examined by Dr. C o l w e l l i n 
t h e p u r s u i t of t r e a t m e n t d i r e c t e d toward a r e s o l u t i o n of her 
c h r o n i c p a i n problem. ORS 656.245(3). His recommendation i s 
e n t i t l e d t o s p e c i a l c o n s i d e r a t i o n because he has had a much b e t t e r 
o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n than the independent 
m e d i c a l examiners who rendered c o n t r a r y o p i n i o n s . Weiland v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Ward N e i h a r t , 38 Van N a t t a 1418 
( 1 9 8 6 ) ; Nancy E. Cudaback, 38 Van N a t t a 423 (1986). F u r t h e r m o r e , 
he e x p l a i n e d t h a t c l a i m a n t ' s MRI s t u d i e s , e x a m i n a t i o n f i n d i n g s and 
c o n t i n u i n g symptomatic f l a r e - u p s suggested the need f o r f u r t h e r 
t e s t i n g . 

U n l i k e Dr. C o l w e l l , Dr. Narus i s not c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , n o t w i t h s t a n d i n g the Referee's c h a r a c t e r i z a t i o n . See 
ORS 656.005(13); former OAR 436-10-005(1), (22) and 436-10-060(1), 
( 3 ) . However, he examined c l a i m a n t on r e f e r r a l from t r e a t i n g 
p h y s i c i a n C o l w e l l , and h i s o p i n i o n i s o t h e r w i s e e n t i t l e d t o 
s i g n i f i c a n t w e i g h t as an e x p e r t i n d i a g n o s i n g n e u r o l o g i c a l 
a b n o r m a l i t i e s and d i s c i n j u r i e s . See Kenneth J. H o w e l l , 
39 Van N a t t a 1064 ( 1 9 8 6 ) . 

F u r t h e r m o r e , the c o n t r a r y o p i n i o n s of the independent 
m e d i c a l examiners are not p e r s u a s i v e . These d o c t o r s each examined 
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c l a i m a n t on o n l y one oc c a s i o n . See Weiland v. SAIF, supra; 
Hammons v. P e r i n i , 43 Or App 299 ( 1 9 7 9 ) . Moreover, t h e i r o p i n i o n s 
were not w e l l - r e a s o n e d . See Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . S p e c i f i c a l l y , none of these o p i n i o n s p e r s u a s i v e l y e x p l a i n 
why c l a i m a n t ' s MRI f i n d i n g s , low back p a i n and a s s o c i a t e d l e g and 
f o o t symptoms were not s u f f i c i e n t i n d i c a t i o n of a p o s s i b l e d i s c 
problem t o j u s t i f y f u r t h e r d i a g n o s t i c s t u d i e s . 

Moreover, Drs. Horniman and Kho based t h e i r opinons on 
an i n c o m p l e t e medical r e c o r d . T h e i r r e p o r t s made no mention 
of Dr. Narus' f i n d i n g s and recommendations, and the r e c o r d does 
not o t h e r w i s e i n d i c a t e t h a t they were aware of those f i n d i n g s and 
recommendations a t the time they completed t h e i r r e p o r t s . 
A c c o r d i n g l y , we are persuaded t h a t they rendered t h e i r o p i n i o n s 
w i t h o u t b e n e f i t of Dr. Narus's e x a m i n a t i o n r e p o r t and 
recommendations. 

I n l i g h t o f the above f a c t o r s , and t h e f a c t t h a t t h e r e 
i s no medical evidence t h a t the r i s k i n v o l v e d i n t h e recommended 
procedures outweighs t he p o t e n t i a l g a i n , we conclude t h a t t h e CT 
scan and myelogram are reasonable and necessary medical s e r v i c e s . 
A c c o r d i n g l y , we a f f i r m the Referee's o r d e r . 

Because c l a i m a n t has p r e v a i l e d over an i n s u r e r -
i n i t i a t e d r equest f o r Board r e v i e w , h i s a t t o r n e y i s s t a t u t o r i l y 
e n t i t l e d t o a reasonable c a r r i e r - p a i d fee f o r s e r v i c e s rendered on 
rev i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) ; OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, t he 
Board cannot a u t h o r i z e a c a r r i e r - p a i d fee f o r c l a i m a n t ' s a t t o r n e y 
w i t h o u t a statement of s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 0 5 ( 5 ) and OAR 
4 3 9 - 1 5 - 0 1 0 ( 5 ) . Because no statement o f s e r v i c e s has been r e c e i v e d 
t o d a t e , a fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's order dated January 3, 1988 i s a f f i r m e d . 
We approve a c l i e n t - p a i d f e e f o r t he i n s u r e r ' s a t t o r n e y f o r 
s e r v i c e s on Board r e v i e w , not t o exceed $306. 

SHARON E. KELLEY (nee VAN G0RDER), Claimant WCB 86-01948, 86-13153 & 86-15802 
R o l l , e t a l . , Claimant's Attorneys July 18, 1988 
B o t t i n i & B o t t i n i , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee F i n k ' s 
March 18, 1987 Opinion and Order which: ( 1 ) f a i l e d t o award 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r a compensable h e r n i a 
r e p a i r ; ( 2 ) g r a n t e d 32 degrees f o r 10 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low back; ( 3 ) a f f i r m e d d e n i a l s o f 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n as r e l a t e d t o e i t h e r t h e 
h e r n i a or the low back i n j u r y ; and ( 4 ) dismissed a c l a i m r e l a t i n g t o 
temporary t o t a l d i s a b i l i t y f o r the low back c l a i m as b a r r e d by a p r i o r 
s t i p u l a t i o n . W e ' a f f i r m . 

ISSUES 

1 . E x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y 
r e l a t i n g t o c l a i m a n t ' s h e r n i a r e p a i r . 

2. Extent of unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s low back. 
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3. C o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

4. Rate o f temporary d i s a b i l i t y compensation on c l a i m a n t ' s 
low back c l a i m . 

FINDINGS OF FACT 

We adopt as f i n d i n g s of f a c t those f i n d i n g s s e t f o r t h on 
pages two and t h r e e of the r e f e r e e ' s Opinion and Order. 

OPINION AND CONCLUSIONS 

Ext e n t of Permanent P a r t i a l D i s a b i l i t y R e s u l t i n g From Hernia Repair 

There i s no med i c a l evidence t o s u b s t a n t i a t e an award o f 
permanent p a r t i a l d i s a b i l i t y r e s u l t i n g from the h e r n i a s u r g e r y . The 
o n l y evidence o f permanent impairment i s c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s . S u b j e c t i v e c o m p l a i n t s may be s u f f i c i e n t t o e s t a b l i s h an 
award o f permanent p a r t i a l d i s a b i l i t y . See Ga r b u t t v. SAIF, 297 Or 
148, 151 (1984). However, on review of the r e c o r d , we agree w i t h the 
Referee t h a t c l a i m a n t i s not a c r e d i b l e w i t n e s s , and we f i n d her 
s u b j e c t i v e c o m p l a i n t s and t e s t i m o n y alone i n s u f f i c i e n t t o e s t a b l i s h 
such an award. 

E x t e n t of Permanent P a r t i a l D i s a b i l i t y R e s u l t i n g From Low Back I n j u r y 

Claimant r a i s e d as an is s u e on re v i e w , "Whether Claimant's 
low back permanent d i s a b i l i t y award should have been suspended." 
Claimant i s a p p a r e n t l y r e f e r r i n g t o the D e t e r m i n a t i o n Order's 
r e d u c t i o n o f b e n e f i t s from 25 pe r c e n t t o zero because o f her f a i l u r e 
t o l o s e w e i g h t . Claimant m i s c h a r a c t e r i z e s t h e September 12, 1986 
D e t e r m i n a t i o n Order as a "suspension" of b e n e f i t s r a t h e r than a 
r e d u c t i o n under ORS 656.325(4). The Referee found i n c l a i m a n t ' s f a v o r 
on the q u e s t i o n o f whether or not her f a i l u r e t o l o s e weight was 
v o l i t i o n a l , and concluded t h a t her f a i l u r e t o l o s e w e i g h t was not 
grounds f o r r e d u c i n g t h e permanent p a r t i a l d i s a b i l i t y award. He the n 
proceeded t o review t h e evidence and awarded 32 degrees f o r 10 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant contends she i s e n t i t l e d t o a g r e a t e r award o f 
unscheduled d i s a b i l i t y f o r i n j u r y t o her low back. As noted by 
Dr. Parvaresh, t h e re c o r d s r e g a r d i n g c l a i m a n t ' s low back c o n d i t i o n are 
not v e r y r e v e a l i n g . C o n s i d e r i n g t h e dynamics of her l o n g s t a n d i n g 
p s y c h o l o g i c a l p a t t e r n , t o g e t h e r w i t h t h e absence of o b j e c t i v e 
v e r i f i c a t i o n of imp a i r m e n t , we do not accept c l a i m a n t ' s 
r e p r e s e n t a t i o n s o f her c u r r e n t l i m i t a t i o n s and agree w i t h t h e Referee 
t h a t an award o f 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f a i r l y and a c c u r a t e l y compensates her f o r t h e l o s s o f e a r n i n g c a p a c i t y 
r e s u l t i n g from the 1985 low back i n j u r y . 

C o m p e n s a b i l i t y of P s y c h o l o g i c a l C o n d i t i o n 

Claimant contends t h a t the h e r n i a and low back i n j u r i e s are 
m a t e r i a l c o n t r i b u t i n g causes o f her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

I n o r d e r t o e s t a b l i s h a compensable r e l a t i o n s h i p between t he 
h e r n i a or low back i n j u r y and her p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t 
must show t h a t t h e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her 
p s y c h o l o g i c a l d i s a b i l i t y or need f o r medical s e r v i c e s . See Jeld-Wen, 
I n c . v. Page, 73 Or App 136 (198 5 ) . We conclude t h a t c l a i m a n t has 
f a i l e d t o c a r r y her burden o f p r o o f . 
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Claimant has a l o n g h i s t o r y o f p s y c h o l o g i c a l d i f f i c u l t i e s , 
many d a t i n g back t o c h i l d h o o d . The r e c o r d shows t h a t r e g u l a r and 
a g g r e s s i v e t r e a t m e n t was begun a t l e a s t by 1980. Claimant was 
h o s p i t a l i z e d on s e v e r a l occasions f o r d e p r e s s i o n , substance abuse, and 
s u i c i d e a t t e m p t s . I n 1983, James L. M i l l e r , MA, MHT, a counselor who 
worked w i t h c l a i m a n t f o r more than a year i n the Providence Day 
Treatment Program, d e s c r i b e d d e f i c i t s i n c l a i m a n t ' s p e r s o n a l i t y 
s t r u c t u r e , her mental c a p a b i l i t i e s , and her l i f e s t y l e and a d j u s t m e n t . 
Claimant c r e a t e d c h a o t i c and s e l f - d e f e a t i n g s i t u a t i o n s and then 
a t t e m p t e d t o p r o j e c t the r e s p o n s i b i l i t y onto o t h e r s or t h e s i t u a t i o n s , 
denying any r e s p o n s i b i l i t y f o r h e r s e l f . Mr. M i l l e r d e s c r i b e d c r i s i s 
s t o r i e s or f a b r i c a t i o n s which c l a i m a n t c o n s c i o u s l y c o n s t r u c t e d i n 
o r d e r t o e s t a b l i s h a t o o l f o r p r o j e c t i o n . 

T his b e h a v i o r was c o n f i r m e d by D a n i e l V o i s s , M.D., who 
performed a p s y c h i a t r i c / p s y c h o l o g i c a l e v a l u a t i o n on February 6, 1984. 
A f t e r having c l a i m a n t undergo e x t e n s i v e p s y c h o l o g i c a l t e s t i n g , he f e l t 
t h a t , i n c l a i m a n t , " . . . i n j u r y and p a i n become the v e h i c l e t h r o u g h 
which c a r e , i n t e r e s t , and concern may be r e a l i z e d . " A l t h o u g h c l a i m a n t 
had r e p o r t e d a low back i n j u r y i n 1982, Dr. Voiss doubted t h e v a l i d i t y 
o f t he c l a i m and f e l t t h a t her whole sense of h e r s e l f was t h a t she was 
s i c k , i n j u r e d , h u r t , abused, and r e j e c t e d . L i k e Mr. M i l l e r , Dr. Voiss 
f e l t t h a t c l a i m a n t ' s d e s c r i p t i o n s of events t o achieve t h i s d i d not 
n e c e s s a r i l y c o i n c i d e w i t h the r e a l i t y o f what a c t u a l l y t r a n s p i r e d . 
The a l l e g e d low back i n j u r y , a c c o r d i n g t o Dr. V o i s s , a c t u a l l y arose 
out of c l a i m a n t ' s l i f e l o n g p s y c h o l o g i c a l d i s a b i l i t y and p r o v i d e d a 
temporary a d a p t i v e s o l u t i o n t o her i n n e r t u r m o i l and c o n f u s i o n . He 
f e l t t h a t f u t u r e a c c i d e n t s , i l l n e s s e s , and i n j u r i e s were an a b s o l u t e 
c e r t a i n t y . 

Dr. V o i s s ' p r e d i c t i o n proved t o be t r u e . Claimant 
t h e r e a f t e r d e s c r i b e d s e v e r a l i n j u r i e s and i l l n e s s e s , many of which are 
not s u b s t a n t i a t e d by the r e c o r d . She d i d undergo a h e r n i a s u r g e r y i n 
1985, and, w i t h i n one month of r e t u r n i n g t o work, she r e p o r t e d another 
low back i n j u r y , t he s u b j e c t of t h i s case. 

On September 19, 1986, c l a i m a n t , i n a r e p o r t e d c r i s i s 
s i t u a t i o n , f i r s t saw Dr. E r k k i l a . On November 26, 1986, Dr. E r k k i l a 
d e s c r i b e d c l a i m a n t ' s c u r r e n t episode of d e p r e s s i o n as b e i n g 
p r e c i p i t a t e d by a n x i e t y over t e r m i n a t i o n of workers' compensation 
b e n e f i t s on c l o s u r e of her c l a i m . I t i s t h a t o p i n i o n upon which 
c l a i m a n t r e l i e s t o s u b s t a n t i a t e her c l a i m t h a t the p s y c h i a t r i c 
c o n d i t i o n i s a compensable consequence of the 1985 low back i n j u r y . 

Guy A. Parvaresh, M.D., performed a p s y c h i a t r i c i n t e r v i e w 
and mental s t a t u s e x a m i n a t i o n on October 8, 1986. He opined t h a t 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l problems were of l o n g s t a n d i n g 
d u r a t i o n and were not a t a l l r e l a t e d t o her i n d u s t r i a l i n j u r y of 
November, 1985. 

We are more persuaded by the o p i n i o n of Dr. Parvaresh t h a n 
by t h a t of Dr. E r k k i l a . Dr. E r k k i l a , a l t h o u g h i d e n t i f i e d as the 
t r e a t i n g p s y c h i a t r i s t a t h e a r i n g , d i d not see c l a i m a n t u n t i l 
September 19, 1986. I n none of her r e p o r t s d i d she i n d i c a t e t h a t she 
had reviewed c l a i m a n t ' s e x t e n s i v e and r e v e a l i n g medical f i l e . The 
a b b r e v i a t e d h i s t o r i e s p r e s e n t e d i n her r e p o r t s a p p a r e n t l y came from 
c l a i m a n t , whose p s y c h i a t r i c h i s t o r y would i n v a l i d a t e any o f her 
r e p o r t s . N e i t h e r d i d Dr. E r k k i l a i n d i c a t e she had t e s t e d or reviewed 
any p s y c h o l o g i c a l t e s t i n g of c l a i m a n t . 

Dr. Parvaresh, on the o t h e r hand, reviewed c l a i m a n t ' s e n t i r e 
m e d i c a l f i l e d a t i n g back t o 1982, examined c l a i m a n t , and performed an 
MMPI. With t h i s background, he f o r m u l a t e d h i s o p i n i o n . 
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We conclude t h a t c l a i m a n t has not e s t a b l i s h e d t h e 
c o m p e n s a b i l i t y of her p s y c h i a t r i c c o n d i t i o n as m a t e r i a l l y caused or 
worsened by her compensable h e r n i a or low back i n j u r i e s . 

Adjustment of Time Loss on Low Back Claim 

The r e f e r e e concluded t h a t c l a i m a n t was b a r r e d by p r i n c i p l e s 
o f res j u d i c a t a from r a i s i n g the iss u e r e l a t i n g t o time l o s s on t h e 
low back c l a i m . Claimant has presented v a r i o u s arguments i n her b r i e f 
on review c o n t e s t i n g t h a t c o n c l u s i o n . We agree w i t h the Referee. 

On January 27, 1986, the i n s u r e r wrote t o c l a i m a n t 
e x p l a i n i n g t h e r e c a l c u l a t i o n of time l o s s b e n e f i t s t o r e f l e c t a 
7-1/2-hour workday. On March 31, 1986, a s t i p u l a t e d s e t t l e m e n t on the 
low back c l a i m was approved by Referee St. M a r t i n . The agreement 
p r o v i d e d t h a t the February 17, 1986 request f o r h e a r i n g s h o u l d be 
dismissed " w i t h p r e j u d i c e , as t o a l l i s s u e s which were r a i s e d or c o u l d 
have been r a i s e d . " 

At t h e time of the s t i p u l a t i o n , t h e time l o s s i s s u e was r i p e 
f o r l i t i g a t i o n . I t arose out of the same aggregate of o p e r a t i v e f a c t s 
as those i n v o l v e d i n the is s u e s s p e c i f i c a l l y addressed i n the 
s t i p u l a t i o n . We agree w i t h the Referee, t h e r e f o r e , t h a t c l a i m a n t i s 
ba r r e d from r a i s i n g t h e i s s u e . See Carr v. A l l i e d P l a t i n g Co., 81 Or 
App 306 (198 6 ) . — 

On the q u e s t i o n of the overpayment on the h e r n i a c l a i m , we 
agree w i t h the r e f e r e e . 

ORDER 

The March 18, 1987 Opinion and Order i s a f f i r m e d . 

JAMES C. KILBURN, Claimant WCB 87-07439 
Kulongoski, et a l . , Claimant's Attorneys July 18, 1988 
Daryl l E. K l e i n , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Sam Galloway's o r d e r 
t h a t a f f i r m e d a D e t e r m i n a t i o n Order t h a t d e c l i n e d t o award 
scheduled or unscheduled permanent d i s a b i l i t y f o r a head, neck, 
and low back i n j u r y . 

ISSUE 

Whether c l a i m a n t i s e n t i t l e d t o an award of permanent 
p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

Cl a i m a n t , a 3 5 - y e a r - o l d - u s e d - c a r - s a l e s manager, s l i p p e d 
and f e l l on November 4, 1986, i n j u r i n g h i s head, neck, and low 
back. 

Claimant r e c e i v e d h i s GED i n 1970. He a t t e n d e d 
i n s u r a n c e s c h o o l and i s l i c e n s e d i n l i f e and h e a l t h i n s u r a n c e . 
P r e v i o u s work h i s t o r y i n c l u d e s t e n years i n the s a l e o f 
au t o m o b i l e s . Claimant has h e l d the p o s i t i o n of salesman, 
a s s i s t a n t s a l e s manager, f i n a n c e manager and s a l e s manager. 
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Since h i s i n j u r y , c l a i m a n t has completed a course i n 
r e a l e s t a t e and i s a l i c e n s e d r e a l e s t a t e b r o k e r . He i s 
a s s o c i a t e d w i t h Hoffman and As s o c i a t e s and has been engaging i n 
the s a l e o f r e s i d e n t i a l r e a l e s t a t e , as w e l l as, h e a l t h and l i f e 
i n s u r a n c e . 

Claimant sought medical a t t e n t i o n f o r h i s c o n d i t i o n from 
Dr. Olson, i n t e r n i s t . Dr. Olson diagnosed acute c e r v i c a l s t r a i n . 
X-rays were normal. P r e s c r i b e d t r e a t m e n t i n c l u d e d r e s t , muscle 
r e l a x a n t s , and p h y s i c a l t h e r a p y . F o l l o w i n g s i x p h y s i c a l t h e r a p y 
s e s s i o n s , c l a i m a n t was i n s t r u c t e d t o c o n t i n u e e x e r c i s e s a t home. 

Claimant was r e l e a s e d and r e t u r n e d t o r e g u l a r work on 
November 19, 1986. He was t e r m i n a t e d December 1 , 1986 due t o l a c k 
of performance i n s a l e s . 

Dr. Olson conducted a f o l l o w up e x a m i n a t i o n on 
December 1, 1986. Claimant was deemed m e d i c a l l y s t a t i o n a r y w i t h 
no permanent impairment. 

The c l a i m was c l o s e d by N o t i c e of C l o s u r e , 
December 17, 1986. No award f o r permanent d i s a b i l i t y was 
g r a n t e d . On A p r i l 8, 1987 a D e t e r m i n a t i o n Order i s s u e d , a f f i r m i n g 
the N o t i c e of Closure i n a l l r e s p e c t s . 

On August 28, 1987, Dr. Pasquesi, o r t h o p e d i s t , performed 
an independent m e d i c a l e x a m i n a t i o n . X-rays of the lumbar spin e 
were normal. S u b j e c t i v e l y , Dr. Pasquesi found c l a i m a n t t o have 
g e n e r a l i z e d m y o f a s c i t i s i n the lumbosacral area w i t h no measurable 
impai rment. 

Claimant experiences low back, r i g h t l e g and b u t t o c k 
d i s c o m f o r t when w a l k i n g on hard s u r f a c e s f o r more than o n e - h a l f 
hour, which i s r e l i e v e d by s i t t i n g , l y i n g down and t a k i n g 
T y l e n o l . A d d i t i o n a l l y , he experiences weekly headaches which t o o 
are r e l i e v e d by T y l e n o l . However, the p a i n has not i n t e r f e r e d 
w i t h h i s a b i l i t y t o f u n c t i o n . He has not sought medical t r e a t m e n t 
s i n c e December 1, 1986 when he was deemed m e d i c a l l y s t a t i o n a r y . 

We f i n d Claimant's compensable i n j u r y has not r e s u l t e d 
i n permanent impairment. 

CONCLUSIONS 

The e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y 
i s measured by t h e permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . B a r r e t t v. D & H D r y w a l l , 300 Or 325 ( 1 9 8 5 ) , 
c l a r i f i e d , 300 Or 553 (1986 ) . Earning c a p a c i t y i s d e f i n e d as the 
" a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n the broad range 
of g e n e r a l o c c u p a t i o n s . " S u r r a t t v. Gunderson Bros., 259 Or 65 
(19 7 1 ) . I t i s c l a i m a n t ' s burden t o prove he has i n c u r r e d a 
permanent l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s 
November 4, 1986 i n j u r y . 

I n r a t i n g the e x t e n t of c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y , c o n s i d e r a t i o n i s g i v e n t o h i s p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d and the t e s t i m o n y a t 
h e a r i n g . G a r b u t t v. SAIF, 297 Or 148 (1984). Relevant s o c i a l and 
v o c a t i o n a l are co n s i d e r e d i n the t o t a l i t y of the c i r c u m s t a n c e s . 
See OAR 436-30-380 e t . seq. The r u l e s are merely g u i d e l i n e s used 
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i n t he e v a l u a t i o n o f the e x t e n t of permanent p a r t i a l d i s a b i l i t y . 
They are not m e c h a n i c a l l y a p p l i e d . H a r w e l l v. Argonaut Insurance 
Co., 296 Or 505, 510 (1 9 8 4 ) ; Howerton v. SAIF, 70 Or App 99 
(1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1 9 8 2 ) . 

A c l a i m a n t ' s s u b j e c t i v e t e s t i m o n y alone may be 
s u f f i c i e n t t o s u s t a i n an award of permanent d i s a b i l i t y . G a r b u t t 
v. SAIF, supra. However, i f the t e s t i m o n y i s unpersuasive or 
i n s u f f i c i e n t , t he Board i s not bound by i t , and may r e q u i r e e x p e r t 
medical o p i n i o n t o r e s o l v e the i s s u e . Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105 (1985). Complex medical c a u s a t i o n q u e s t i o n s 
r e q u i r e e x p e r t m e d i c a l a n a l y s i s . U r i s v. Compensation Dept., 247 
Or 420 (1967 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
evidence, we are not persuaded t h a t c l a i m a n t has s u f f e r e d 
permanent impairment as a r e s u l t of h i s compensable i n j u r y . Such 
a f i n d i n g i s a c o n d i t i o n precedent t o an award of permanent 
d i s a b i l i t y . I n r e a c h i n g t h i s c o n c l u s i o n , we f i n d t he m e d i c a l 
evidence, which unamimously i n d i c a t e s c l a i m a n t has exp e r i e n c e d no 
permanent impairment, more p e r s u a s i v e than c l a i m a n t ' s t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s . 

A c c o r d i n g l y , we agree w i t h the Referee's c o n c l u s i o n and 
f i n d c l a i m a n t i s not e n t i t l e d t o an award of permanent d i s a b i l i t y . 

ORDER 

The Referee's order dated November 30, 1987 i s 
a f f i r m e d . Counsel f o r t h e i n s u r e r i s a u t h o r i z e d t o charge a 
c l i e n t - p a i d fee of up t o $312. 

SAMUEL R. LOUDEN, Claimant WCB 87-06176 
R o l l , et a l . , Claimant's Attorneys July 18, 1988 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee B l e v i n ' s o r d e r 
t h a t : (1) upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n ; (2) d e c l i n e d t o 
award a d d i t i o n a l temporary d i s a b i l i t y ; and (3) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d unreasonable 
f a i l u r e t o t i m e l y pay temporary d i s a b i l i t y b e n e f i t s . 

ISSUES 

1. A g g r a v a t i o n o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
condi t i o n . 

2. Temporary d i s a b i l i t y compensation. 
3. P e n a l t i e s and a t t o r n e y fees f o r u n t i m e l y payment o f 

i n t e r i m compensation. 

On r e v i e w , we a f f i r m . 

FINDINGS OF FACT 

Clai m a n t , a 37- y e a r - o l d o y s t e r h a r v e s t e r , developed t h e 
g r a d u a l onset o f b i l a t e r a l w r i s t symptoms i n 1983. These symptoms 
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i n c l u d e d numbness and an i n a b i l i t y t o move h i s w r i s t s . He f i l e d a 
c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome which was accepted by 
the i n s u r e r . He underwent s u r g e r y on the l e f t w r i s t i n December 
1983, and he had s u r g e r y on the r i g h t w r i s t i n March 1984. 

The c l a i m was c l o s e d by a May 10, 1985 D e t e r m i n a t i o n 
Order which awarded c l a i m a n t 10 p e r c e n t scheduled permanent 
p a r t i a l d i s a b i l i t y f o r l o s s of use of each w r i s t . Pursuant t o an 
A p r i l 14, 1986 S t i p u l a t i o n , c l a i m a n t r e c e i v e d an a d d i t i o n a l 10 
p e r c e n t permanent d i s a b i l i t y f o r each w r i s t . This A p r i l 14, 1986 
S t i p u l a t i o n i s the l a s t award or arrangement of compensation. 

Claimant began t r e a t i n g w i t h Dr. Neumann, o r t h o p e d i c 
surgeon, i n August 1985. Dr. Neumann's August 9, 1985 c h a r t notes 
r e v e a l t h a t c l a i m a n t c o n t i n u e d t o experien c e b i l a t e r a l w r i s t 
symptoms p o s t - s u r g e r i e s . Claimant r e p o r t e d p e r s i s t e n t p a i n w i t h 
numbness and t i n g l i n g e s p e c i a l l y i n the r i g h t hand w i t h l e s s e r 
s i m i l a r symptoms i n the l e f t hand. Dr. Neumann p r e s c r i b e d w r i s t 
s u p p o r t s f o r each w r i s t . 

Claimant was examined by Dr. Cherry, o r t h o p e d i s t , a t the 
Veterans A d m i n i s t r a t i o n H o s p i t a l on October 15, 1985. Dr. Cherry 
noted severe p a i n r e s i d u a l as a r e s u l t of c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome. He r e p o r t e d t h a t c l a i m a n t was 
i n c a p a c i t a t e d . 

Claimant sought no medical t r e a t m e n t from A p r i l 1986 
u n t i l January 1987. During t h a t t i m e , he attempted t o work 
manning water hoses w h i l e b u r n i n g s l a s h . He was unable t o 
c o n t i n u e , however, due t o h i s c o n d i t i o n . 

Claimant r e t u r n e d t o Dr. Neumann i n Janaury 1987 f o r 
"symptomatic s u p p o r t i v e t r e a t m e n t . " Dr. Neumann r e f e r r e d c l a i m a n t 
f o r n e u r o l o g i c a l t e s t i n g . Dr. Troop, n e u r o l o g i s t , performed a 
study which d i s c l o s e d minor evidence o f medial neuropathy 
b i l a t e r a l l y . 

By l e t t e r dated March 1, 1987, Dr. Neumann r e p o r t e d t h a t 
c l a i m a n t had experienced a g r a d u a l worsening o f h i s c o n d i t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , he compared h i s c u r r e n t e x a m i n a t i o n 
f i n d i n g s w i t h the f i n d i n g s when he l a s t saw c l a i m a n t on 
September 6, 1985. He r e p o r t e d a more s e n s i t i v e Phalen's and 
T i n e l ' s s i g n . 

Dr. Neumann then r e f e r r e d c l a i m a n t t o Dr. Martens, 
o r t h o p e d i c surgeon, f o r a second o p i n i o n . Dr. Martens found 
c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e p o r t e d t h a t t h e r e had been no 
change i n t h e f u n c t i o n a l impairment of c l a i m a n t ' s w r i s t s s i n c e h i s 
c l a i m was c l o s e d . By c h a r t note dated A p r i l 2, 1987, Dr. Neumann 
conc u r r e d w i t h Dr. Martens' r e p o r t . 

Dr. Neumann's March 1 , 1987 l e t t e r t o the i n s u r e r a l s o 
noted t h a t c l a i m a n t was unemployable as a r e s u l t of the s e v e r i t y 
o f h i s symptoms. The i n s u r e r r e c e i v e d t h i s r e p o r t on 
March 6, 1987. The i n s u r e r commenced payment of temporary 
d i s a b i l i t y compensation on March 13, 1987 c o v e r i n g t he p e r i o d from 
March 1, 1987 th r o u g h March 14, 1987. By l e t t e r dated 
March 27, 1987,,the i n s u r e r denied the c l a i m f o r a g g r a v a t i o n . 
A d d i t i o n a l temporary d i s a b i l i t y - compensation was p a i d t h r o u g h 
March 28, 1987. (Ex. 23) 

During t he summer of 1987, c l a i m a n t a t t e m p t e d t o work as 
a r o o f e r and as a clam d i v e r . He was unable t o c o n t i n u e a t e i t h e r 
of these jobs due t o h i s w r i s t symptoms. 
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As of the date o f h e a r i n g , c l a i m a n t c o n t i n u e d t o 
exp e r i e n c e b i l a t e r a l w r i s t p a i n and s t i f f n e s s which i n c r e a s e s w i t h 
a c t i v i t y . 

Based upon our de novo r e v i e w , we f i n d t h a t c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n had not worsened, e i t h e r 
t e m p o r a r i l y or permanently, as of January 1987. 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

I n o rder t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t 
must show "worsened c o n d i t i o n s r e s u l t i n g from the o r i g i n a l 
i n j u r y . " ORS 656.273. To prove a worsening of h i s c o n d i t i o n , 
c l a i m a n t must e s t a b l i s h t h a t he i s more d i s a b l e d , meaning l e s s 
a b l e t o work, than he was a t the time o f the l a s t award or 
arrangement o f compensation. Smith v. SAIF, 302 Or 396, 399 
(19 8 6 ) . I n c r e a s e d symptoms alone are not compensable, u n l e s s t h e 
worker s u f f e r s p a i n or a d d i t i o n a l d i s a b i l i t y t h a t reduces h i s 
a b i l i t y t o work, t h e r e b y r e s u l t i n g i n a l o s s of e a r n i n g c a p a c i t y . 
I d . a t 401. 

On r e v i e w , c l a i m a n t argues t h a t h i s own t e s t i m o n y and 
the o p i n i o n s of Dr. Neumann e s t a b l i s h t h a t h i s c o n d i t i o n has 
worsened s i n c e t h e l a s t arrangement o f compensation on 
A p r i l 14, 1986. The Referee found c l a i m a n t ' s evidence 
u n p e r s u a s i v e . We agree. 

Dr. Neumann i n i t i a l l y opined i n March 1987 t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened s i n c e he l a s t examined him i n 
September 1985. However, subsequent t o h i s March 1987 r e p o r t , 
Dr. Neumann concur r e d w i t h Dr. Martens' r e p o r t which i n d i c a t e d 
t h a t c l a i m a n t remained m e d i c a l l y s t a t i o n a r y and t h a t h i s 
impairment had not changed s i n c e h i s c l a i m was p r e v i o u s l y c l o s e d . 
Dr. Neumann's r e p o r t s are i n c o n s i s t e n t and, t h e r e f o r e , l a c k 
p e r s u a s i v e n e s s . 

T u r n i n g t o c l a i m a n t ' s t e s t i m o n y , we note t h a t p e r s u a s i v e 
t e s t i m o n y from a me d i c a l e x p e r t i s not r e q u i r e d t o e s t a b l i s h an 
a g g r a v a t i o n c l a i m . A worker's t e s t i m o n y alone may be s u f f i c i e n t 
t o s u s t a i n h i s burden of p r o v i n g an a g g r a v a t i o n . G a r b u t t v. SAIF, 
297 Or 148, 152 (1984). I n t h i s r e g a r d , c l a i m a n t t e s t i f i e d t h a t 
h i s c u r r e n t c o n d i t i o n had worsened s i n c e A p r i l 1985. He r e p o r t e d 
i n c r e a s e d p a i n , decreased g r i p s t r e n g t h and reduced f l e x i b i l i t y . 
We con c l u d e , however, t h a t c l a i m a n t ' s t e s t i m o n y i s not su p p o r t e d 
by t h e med i c a l r e c o r d . 

Dr. Cherry s u b m i t t e d the r e p o r t which i s c l o s e s t i n time 
t o t h e l a s t arrangement o f compensation i n A p r i l 1986. Dr. Cherry 
noted t h a t c l a i m a n t had never been f r e e of p a i n s i n c e s u r g e r y . He 
r e p o r t e d t h a t c l a i m a n t was not o n l y unable t o f u n c t i o n a t work, 
but he was a l s o unable t o do any type of a c t i v i t y around h i s 
house. He opined t h a t c l a i m a n t ' s c o n d i t i o n had r e s u l t e d i n severe 
p a i n r e s i d u a l . Comparing Dr. Cherry's October 1985 r e p o r t w i t h 
c l a i m a n t ' s t e s t i m o n y , we are not persuaded t h a t , i n January 1987, 
c l a i m a n t s u f f e r e d a l e v e l of p a i n beyond t h a t he was e x p e r i e n c i n g 
a t t h e time of h i s l a s t arrangement o f compensation. 

I n a d d i t i o n , Dr. Cherry r e p o r t e d c l a i m a n t ' s g r i p 
s t r e n g t h as 60 pounds on the r i g h t and 30 pounds on the l e f t . By 
c o n t r a s t , Dr. Martens' March 25, 1987 r e p o r t notes g r i p s t r e n g t h 
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on t h e r i g h t a t 69 pounds and on the l e f t a t 73 pounds. We 
conclude t h a t c l a i m a n t ' s g r i p s t r e n g t h a c t u a l l y improved between 
l a t e 1985 and e a r l y 1987. 

Claimant f u r t h e r argues t h a t t h e f a c t t h a t Dr. Neumann 
r e l e a s e d him from work f o r 60 days commencing i n February 1987 
s u p p o r t s h i s c o n t e n t i o n of a worsening of h i s c o n d i t i o n . Claimant 
r e l i e s upon the Supreme Court's o p i n i o n i n Gwynn v. SAIF, 304 Or 
345, (1987) on remand 91 Or App 84 (198 8 ) , i n support o f h i s 
p o s i t i o n . See a l s o I n t e r n a t i o n a l Paper Co. v. Turner, 304 Or 354 
(1987 ) , on remand 91 Or App 91 (1988 ) . 

The i s s u e b e f o r e t he Court i n Gwynn was whether an award 
o f permanent p a r t i a l d i s a b i l i t y p r e c l u d e s an a g g r a v a t i o n award f o r 
a " f l a r e - u p " of symptoms. 91 Or App a t 86. Claimant had r e c e i v e d 
an award of 20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r h i s back. He t h e r e a f t e r accepted employment from another 
employer which he b e l i e v e d would be w i t h i n h i s p h y s i c a l 
l i m i t a t i o n s . However, a p p r o x i m a t e l y e i g h t months l a t e r , he was 
f o r c e d t o q u i t work due t o a symptomatic e x a c e r b a t i o n . He 
subsequ e n t l y f i l e d an a g g r a v a t i o n c l a i m . ORS 656.273. SAIF 
denied t h e c l a i m . The Referee upheld the d e n i a l . On r e v i e w , we 
a f f i r m e d the Referee's o r d e r , s t a t i n g : 

"While a symptomatic worsening alone can 
r e p r e s e n t a compensable c l a i m under t h e 
proper f a c t s , . . . i t i s g e n e r a l l y not 
s u f f i c i e n t i f t he c l a i m a n t has r e c e i v e d an 
award of permanent p a r t i a l d i s a b i l i t y t h a t 
t a k es i n t o account f u t u r e symptomatic 
f l a r e - u p s . " 

We concluded t h a t c l a i m a n t ' s 20 p e r c e n t award d i d , i n 
f a c t , contemplate f u t u r e symptomatic e x a c e r b a t i o n s . On j u d i c i a l 
r e v i e w , t he Court o f Appeals a f f i r m e d our d e c i s i o n . 

On review o f the Court of Appeals, the Supreme Court 
assumed, arguendo, t h a t t h e p r i o r award was p r e d i c a t e d i n p a r t on 
the a n t i c i p a t i o n t h a t t h e r e would be some s h o r t p e r i o d s o f time i n 
which c l a i m a n t ' s p h y s i c a l c o n d i t i o n would worsen or symptoms would 
f l a r e up, or wax, and then subside. 304 Or a t 352. The Court 
t h e n noted t h a t i f c l a i m a n t ' s p h y s i c a l c o n d i t i o n worsened or the 
symptoms of h i s i n j u r y produced a g r e a t e r d i s a b i l i t y f o r more than 
t h e s h o r t time a n t i c i p a t e d by the p r i o r award, the law r e q u i r e d 
a d d i t i o n a l compensation. 304 Or a t 353. 

The q u e s t i o n thus c o n f r o n t i n g t h e Court was: 

"how t o draw the l i n e between the p e r i o d o f 
i n c a p a c i t y t h a t w i l l j u s t i f y payment of 
compensation and t h a t which c o n s t i t u t e s a 
mere f l a r e u p t h a t has been taken i n t o 
c o n s i d e r a t i o n by the f i x i n g of the e x i s t i n g 
award." I d . 

As t o t h i s q u e s t i o n , the Court concluded: 

" I f the worker, as a r e s u l t o f worsening o f 
the worker's c o n d i t i o n from the o r i g i n a l 
i n j u r y , becomes t o t a l l y d i s a b l e d f o r more 
than 14 c o n s e c u t i v e days..., the worker i s 
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a t l e a s t e n t i t l e d t o compensation f o r 
temporary t o t a l d i s a b i l i t y . . . . " I d . 
(Emphasis added). 

The Court remanded t o the Court of Appeals t o determine 
whether "waxing and waning" was a n t i c i p a t e d i n a r r i v i n g a t t h e 
p r i o r award. I f so, then the Court was i n s t r u c t e d t o decide 
whether c l a i m a n t was e n t i t l e d t o any a d d i t i o n a l compensation under 
t h e 14-day g u i d e l i n e . 

On remand, the Court of Appeals i n t e r p r e t e d t h e Supreme 
Court's d e c i s i o n as h o l d i n g " t h a t , as a m a t t e r of law, t h e r e i s 
always a worsening when, a_s a r e s u l t of a f l a r e - u p , a worker i s 
t o t a l l y d i s a b l e d f o r 14 days or i s h o s p i t a l i z e d . 91 Or App a t 86 
(emphasis added). 

Both the o p i n i o n of the Supreme Court i n Gwynn and t h a t 
of the Court of Appeals on remand presuppose a f l a r e - u p , or 
waxing, of e i t h e r c l a i m a n t ' s c o n d i t i o n or symptoms r e s u l t i n g i n a 
p e r i o d of time l o s s . S i m i l a r l y , i n I n t e r n a t i o n a l Paper Co v. 
Turner, 304 Or a t 358, the Court assumes t h a t the p e r i o d of time 
l o s s was caused by a " r e c u r r e n c e of symptoms." 

Here, by c o n t r a s t , the evidence e s t a b l i s h e s t h a t t h e r e 
has been no "waxing," " f l a r e - u p , " or " r e c u r r e n c e of symptoms." 
I n s t e a d , c l a i m a n t c o n t i n u e s t o experience the same symptoms, 
a l b e i t symptoms severe enough t o keep him o f f work, t h a t he 
s u f f e r e d a t the time of the l a s t arrangement of compensation. Nor 
has c l a i m a n t been f o r c e d o f f work anew as a r e s u l t of those 
symptoms. Rather, he has remained i n c a p a c i t a t e d from work s i n c e 
a t l e a s t t he date of Dr. Cherry's e x a m i n a t i o n i n October 1985. We 
conclude t h a t c l a i m a n t was no more d i s a b l e d i n January 1987 t h a n 
he was a t the time of the l a s t arrangement of compensation. 
Gwynn, supra, i s i n a p p o s i t e g i v e n the f a c t s of t h i s case. 

I n sum, a l t h o u g h c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
s i g n i f i c a n t b i l a t e r a l w r i s t symptoms i n e a r l y 1987, the r e c o r d 
does not e s t a b l i s h t h a t h i s compensable c o n d i t i o n had worsened 
s i n c e the l a s t arrangement of compensation i n A p r i l 1986. 
Claimant's c l a i m f o r a g g r a v a t i o n must f a i l . 

Temporary D i s a b i l i t y B e n e f i t s , P e n a l t i e s , A t t o r n e y Fees 

Pursuant t o ORS 656.273(6), the i n s u r e r i s r e q u i r e d t o 
pay t h e f i r s t i n s t a l l m e n t of compensation no l a t e r t han the 14th 
day a f t e r t he employer has n o t i c e or knowledge of m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from the worsened c o n d i t i o n . 
Here, t h e r e i s no evidence when the employer had such knowledge. 
However, the i n s u r e r had such n o t i c e on March 6, 1987. The 
i n s u r e r commenced payment of temporary compensation on 
March 13, 1987. I n a d d i t i o n , t he i n s u r e r p a i d compensation f o r 
the p e r i o d u n t i l t h e c l a i m was denied on March 27, 1987. We 
conclude t h a t t he i n s u r e r t i m e l y p a i d i n t e r i m compensation. I t 
f o l l o w s t h a t t he c l a i m f o r p e n a l t i e s and a t t o r n e y fees must a l s o 
f a i l . 

ORDER 

The Referee's order dated December 30, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f ee not t o exceed $391 i s approved. 
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PHILLIP D. MATHENY, Claimant WCB 87-13824, 87-15799 & 87-16038 
Olson Law Firm, Claimant's Attorney July 18, 1988 
G a t t i , et a l . , Attorneys Order on Review 
Davis & Bostwick, Defense Attorneys 
John Motley (SAIF), Defense Attorney 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant requests review of t h a t p o r t i o n of Referee Daron's 
o r d e r which upheld L i b e r t y Northwest Insurance C o r p o r a t i o n ' s d e n i a l of 
h i s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , c l a i m a n t 
contends t h a t the a g g r a v a t i o n c l a i m was compensable. We agree and 
r e v e r s e . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s back d u r i n g a l i f t i n g 
i n c i d e n t on February 3, 1984, w h i l e employed by L i b e r t y Northwest's 
i n s u r e d . He experienced severe p a i n a l l along h i s s p i n e . The i n i t i a l 
d i a g n o s i s was a severe t h o r a c i c s p r a i n w i t h muscle spasms and 
c o s t o v e r t e b r a l f a c e t syndrome w i t h p o s i t i v e r i b s i g n . The d i a g n o s i s 
was l a t e r expanded t o i n c l u d e an acute lumbar s t r a i n . Claimant was 
t a k e n o f f work and t r e a t e d c o n s e r v a t i v e l y by Dr. K e l l e y , a 
c h i r o p r a c t o r . 

I n J u l y 1984, c l a i m a n t was r e l e a s e d f o r l i g h t work. He 
worked f o r s e v e r a l months as an a c c o u n t i n g c l e r k f o r a v i d e o r e n t a l 
s t o r e . He became m e d i c a l l y s t a t i o n a r y on May 2 1 , 1985. The c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order on June 12, 1985 w i t h 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y . Claimant c o n t i n u e d t o t r e a t w i t h 
Dr. K e l l e y f o r p a i n and d i s c o m f o r t i n the low back and l e g s . 

Claimant then began work i n g as a f i l l i n g s t a t i o n a t t e n d a n t , 
which r e q u i r e d t h a t he stand on c o n c r e t e f o r s e v e r a l hours per day. 
The p h y s i c a l r e q u i r e m e n t s of t h a t j o b exceeded h i s v o c a t i o n a l 
l i m i t a t i o n s . On s e v e r a l o c c a s i o n s , c l a i m a n t saw Dr. K e l l e y w i t h 
severe low back spasms and p a i n and d i s c o m f o r t r a d i a t i n g i n t o the 
lower e x t r e m i t i e s . No l o n g e r m e d i c a l l y s t a t i o n a r y , c l a i m a n t q u i t the 
a t t e n d a n t j o b i n August 1985 and began t r e a t i n g w i t h Dr. K e l l e y t h r e e 
times per week. 

Claimant r e g a i n e d m e d i c a l l y s t a t i o n a r y s t a t u s i n December 
1985. By Opinion and Order on A p r i l 8, 1986, Referee F o s t e r i n c r e a s e d 
c l a i m a n t ' s unscheduled d i s a b i l i t y award from 10 p e r c e n t t o 20 
p e r c e n t . The Referee g r a n t e d the award w i t h the e x p e c t a t i o n t h a t 
c l a i m a n t ' s low back symptoms would f l a r e up o c c a s i o n a l l y . The 
Referee's o r d e r was a f f i r m e d on Board r e v i e w . 

B e g i n n i n g i n December 1985, c l a i m a n t worked f o r 
a p p r o x i m a t e l y a year as a f i l l i n g s t a t i o n a t t e n d a n t . He c o n t i n u e d t o 
s u f f e r some low back p a i n r a d i a t i n g i n t o the l e g s . I n e a r l y 1987, he 
worked i n a m i l l f o r two months as a saw o p e r a t o r . That j o b i n v o l v e d 
p r o l o n g e d s t a n d i n g , c a u s i n g h i s back symptoms t o f l a r e up 
o c c a s i o n a l l y ; however, he missed no time from work due t o those 
symptoms. 

I n May 1987, c l a i m a n t began work i n g as a stake m i l l worker 
f o r t h e SAIF C o r p o r a t i o n ' s i n s u r e d . He c o n t i n u e d t o e x p e r i e n c e 
" t o o t h a c h e - l i k e " low back p a i n w i t h o c c a s i o n a l f l a r e - u p s and t r e a t e d 
w i t h Dr. K e l l e y about once per week. On J u l y 22, 1987, he sneezed a t 
work and f e l t a severe " f l a s h " of low back p a i n . He went t o 
Dr. K e l l e y ' s o f f i c e i m m e d i a t e l y w i t h "severe m i d s a c r a l p a i n ; " however, 
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K e l l e y was i n China a t the t i m e . K e l l e y ' s s t a f f c o u l d not r e l i e v e t h e 
p a i n and c l a i m a n t was unable t o stand and walk d e s p i t e s e v e r a l 
a t t e m p t s . By t e l e p h o n e , Dr. K e l l e y i n s t r u c t e d t h a t c l a i m a n t be 
t r a n s p o r t e d t o the h o s p i t a l f o r o u t - p a t i e n t care w i t h muscle r e l a x a n t s 
and a n t i - i n f l a m m a t o r y m e d i c a t i o n . A f t e r h o s p i t a l c a r e , c l a i m a n t 
underwent r e h a b i l i t a t i o n and r e s t a t home. Dr. K e l l e y r e t u r n e d from 
China and saw c l a i m a n t on J u l y 31, 1987. 

Claimant subsequently f i l e d c l a i m s f o r the J u l y 22 i n c i d e n t 
w i t h SAIF and L i b e r t y Northwest. SAIF denied c o m p e n s a b i l i t y of the -
"new i n j u r y " c l a i m , w h i l e L i b e r t y Northwest denied the a g g r a v a t i o n 
c l a i m , c i t i n g c o n t r a d i c t o r y i n f o r m a t i o n on the e t i o l o g y of the low 
back c o n d i t i o n . 

Claimant has not r e t u r n e d t o work s i n c e J u l y 22, 1987, and, 
as o f August 13, 1987, was s t i l l unable t o r e t u r n t o g a i n f u l 
employment. At the time of h e a r i n g , he c o n t i n u e d t o s u f f e r back p a i n 
and had d i f f i c u l t y s i t t i n g or s t a n d i n g f o r any l e n g t h of t i m e . He was 
a l s o t r e a t i n g w i t h Dr. K e l l e y and Dr. M a l l o y , a medical p h y s i c i a n . 

We f i n d t h a t c l a i m a n t ' s low back c o n d i t i o n had worsened 
s i n c e t h e A p r i l 8, 1986 Opinion and Order and t h a t the 1984 i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause of t h a t worsening. 

CONCLUSIONS AND OPINION 

The Referee upheld both d e n i a l s . I n u p h o l d i n g L i b e r t y 
Northwest's a g g r a v a t i o n d e n i a l , the Referee found i n s u f f i c i e n t 
evidence of a cau s a l r e l a t i o n s h i p between the o r i g i n a l 1984 i n j u r y and 
the low back c o n d i t i o n which f o l l o w e d t h e sneezing i n c i d e n t . We 
di s a g r e e w i t h the Referee's d e c i s i o n and, i n s t e a d , f i n d t h e 
a g g r a v a t i o n c l a i m compensable. 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must prove 
t h a t : (1) h i s c o n d i t i o n has worsened s i n c e h i s l a s t award o f 
compensation, so t h a t he i s more d i s a b l e d , meaning l e s s a b l e t o work; 
and (2) h i s compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s worsened c o n d i t i o n . ORS 656.273(1); Grable v. Weyerhaeuser 
Company, 291 Or 387, 400-401 (1981); Smith v. SAIF, 302 Or 396, 399 
(1986 ) . 

Worsened C o n d i t i o n 

Increased symptoms, i n and of themselves, do not e s t a b l i s h a 
worsened c o n d i t i o n unless they r e s u l t i n a g r e a t e r l o s s of e a r n i n g 
c a p a c i t y than t h a t a n t i c i p a t e d by the p r i o r award o f compensation. 
I d . a t 401. We assume, i n the absence of an i n d i c a t i o n t o the 
c o n t r a r y , t h a t a l l r e l e v a n t evidence c o n c e r n i n g a n t i c i p a t e d 
symptomatic f l a r e - u p s which was b e f o r e the Referee was c o n s i d e r e d i n 
making the p r i o r award. I n t e r n a t i o n a l Paper Co. v. Turner, 91 Or App 
91, 93, (1988). 

I f the p r i o r award contemplated some f l a r e - u p s , c l a i m a n t 
must show t h a t h i s c u r r e n t symptoms r e s u l t e d i n g r e a t e r i n a b i l i t y t o 
work than a n t i c i p a t e d by the l a s t award. Gwynn v. SAIF, 304 Or 345, 
352-53 ( 1 9 8 7 ) . C u r r e n t symptoms p r o d u c i n g more than 14 days o f t o t a l 
d i s a b i l i t y or r e q u i r i n g i n - p a t i e n t h o s p i t a l i z a t i o n would c o n s t i t u t e a 
f l a r e - u p g r e a t e r than t h a t a n t i c i p a t e d by the p r i o r award and would be 
a worsening as a mat t e r of law. Gwynn v. SAIF, 304 Or 345, 353 
(1987 ) , on remand 91 Or App 84, 88, (JLyUBJ. 

Here, the l a s t award of compensation was g r a n t e d by Referee 
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F o s t e r on A p r i l 8, 1986. At t h a t t i m e , the Referee c o n s i d e r e d m e d i c a l 
evidence from Dr. K e l l e y t h a t c l a i m a n t c o n t i n u e d t o exp e r i e n c e p a i n 
and muscle spasms along h i s low back w i t h r a d i a t i n g symptoms i n t h e 
l e f t g r e a t t o e . Dr. K e l l e y f u r t h e r r e p o r t e d t h a t he was unable t o 
s t a b i l i z e c l a i m a n t ' s back c o n d i t i o n due t o i t s " c u r r e n t c h r o n i c i t y . " 
K e l l e y added t h a t c l a i m a n t had r e c e n t l y experienced an i n c r e a s e i n 
p a i n w i t h no known e t i o l o g y . Based on the evidence b e f o r e him, 
Referee Foster found t h a t c l a i m a n t had a " c o n s i d e r a b l e amount of 
problems," i n c l u d i n g the l o s s of a b i l i t y t o do heavy work, and 
in c r e a s e d c l a i m a n t ' s unscheduled award from 10 p e r c e n t t o 20 p e r c e n t . 

Given the medical evidence b e f o r e Referee F o s t e r , we f i n d 
t h a t the 20 pe r c e n t unscheduled award was gr a n t e d w i t h the e x p e c t a t i o n 
t h a t c l a i m a n t ' s c o n d i t i o n would f l a r e up o c c a s i o n a l l y . However, a f t e r 
t h e sneezing i n c i d e n t on J u l y 22, 1987, c l a i m a n t ' s low back p a i n .was 
so severe t h a t he had extreme d i f f i c u l t y w a l k i n g , even w i t h c r u t c h e s , 
and e v e n t u a l l y r e q u i r e d o u t - p a t i e n t h o s p i t a l c a r e . Claimant was 
unable t o work and, as of August 13, 1987, Dr. K e l l e y was s t i l l unsure 
when c l a i m a n t would be able t o r e t u r n t o g a i n f u l employment. Because 
c l a i m a n t was t o t a l l y d i s a b l e d f o r more than 14 days, h i s low back 
c o n d i t i o n had worsened as a mat t e r o f law. See Gwynn v. SAIF, supra. 

Causal R e l a t i o n s h i p 

Dr. K e l l e y opined t h a t the 1984 i n j u r y was the "major 
c o n t r i b u t i n g f a c t o r " i n c l a i m a n t ' s worsened c o n d i t i o n . K e l l e y noted 
t h a t the n a t u r e and l o c a t i o n of the c u r r e n t symptoms were the same as 
those f o l l o w i n g the o r i g i n a l i n j u r y . K e l l e y e x p l a i n e d t h a t the sneeze 
was s i m p l y the " f i n a l s t r a w " f o r the s p i n a l d i s c which had a l s o been 
i n v o l v e d i n the o r i g i n a l i n j u r y . Given the absence o f evidence t o the 
c o n t r a r y , we f i n d t h a t the compensable i n j u r y i n 1984 was a m a t e r i a l 
c o n t r i b u t i n g cause of c l a i m a n t ' s worsened low back c o n d i t i o n . 
Consequently, we conclude t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was 
compensable. 

ORDER 

The Referee's order dated December 23, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r which upheld 
L i b e r t y Northwest's a g g r a v a t i o n d e n i a l i s r e v e r s e d and the c l a i m i s 
remanded t o L i b e r t y Northwest f o r p r o c e s s i n g a c c o r d i n g t o law. The 
remainder of the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded an assessed fee o f $1,000, t o be p a i d by L i b e r t y Northwest. 
The Board approves a c l i e n t - p a i d fee not t o exceed $1,232. 50. 

DOROTHY L. PACKARD, Claimant WCB 86-16200 
Schouboe, Marvin, et a l . , Claimant's Attorneys July 18, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of Referee Davis' o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r 
a r i g h t s h o u l d e r , arm and hand c o n d i t i o n . On revi e w , the i n s u r e r 
c h a l l e n g e s the Referee's admission of evidence not t i m e l y 
s u b m i t t e d by c l a i m a n t p r i o r t o h e a r i n g . 

The i s s u e s on review are evidence and c o m p e n s a b i l i t y . 

We a f f i r m the Referee's o r d e r . 
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FINDINGS OF FACT 

Claimant had no p r i o r h i s t o r y of r i g h t s h o u l d e r , arm or 
hand problems when she began w o r k i n g i n the employer's business 
o f f i c e i n January 1979. She i n i t i a l l y d i d a g r e a t deal o f 
h a n d w r i t i n g and in s u r a n c e form f i l i n g . Between s i x and t w e l v e 
months a f t e r she began work, c l a i m a n t began having p a i n i n her 
r i g h t arm, hand and shoulder which she a s s o c i a t e d w i t h her 
h a n d w r i t i n g a c t i v i t i e s a t work. Claimant sought t r e a t m e n t f o r her 
symptoms on t h r e e occasions i n the s p r i n g of 1980. At t h a t t i m e , 
she was diagnosed w i t h t e n d i n i t i s and t r e a t e d w i t h p a i n 
m e d i c a t i o n . She s u b s t i t u t e d t y p i n g f o r much of her h a n d w r i t i n g 
and her symptoms r e s o l v e d . 

Sometime around November 1984, c l a i m a n t began spending 
h a l f o f her workday i n the employer's medical r e c o r d s department 
where a major p a r t of her time was spent i n r e p e t i t i v e h a n d w r i t i n g 
a c t i v i t i e s . She a l s o d i d some computer data e n t r y and l i f t e d and 
c a r r i e d heavy s t a c k s of medical f i l e s . Claimant e x p e r i e n c e d an 
immediate r e c u r r e n c e of her r i g h t arm, hand and shoulder symptoms 
a f t e r she began her medical r e c o r d s assignment. Her symptoms were 
most s i g n i f i c a n t d u r i n g her h a n d w r i t i n g a c t i v i t i e s , but she a l s o 
had d i s c o m f o r t w h i l e p e r f o r m i n g computer data e n t r y . 

Claimant s u b s t i t u t e d t y p i n g f o r some of her h a n d w r i t t e n 
work but was s t i l l r e q u i r e d t o do a s i g n i f i c a n t amount of 
r e p e t i t i v e h a n d w r i t i n g . Her symptoms p e r s i s t e d ; and she sought 
t r e a t m e n t from Dr. Hamlin, M.D, i n January 1985. X-rays o r d e r e d 
by Dr. Hamlin were normal, and he t r e a t e d c l a i m a n t w i t h p a i n 
m e d i c a t i o n . 

Claimant's p a i n worsened and became f a i r l y c o n s t a n t when 
she began w o r k i n g f u l l - t i m e i n the employer's medical r e c o r d s 
department i n March 1985. Dr. Hamlin r e f e r r e d c l a i m a n t t o 
Dr. Schmidt, neurosurgeon, i n May 1985. By t h a t t i m e , c l a i m a n t 
was a l s o e x p e r i e n c i n g numbness, t i n g l i n g and weakness i n her r i g h t 
hand, symptoms a t n i g h t , and aching i n her l e f t hand when she used 
i t f o r n o r m a l l y r i g h t - h a n d e d f u n c t i o n s . 

Dr. Schmidt's e x a m i n a t i o n f i n d i n g s i n c l u d e d a p o s i t i v e 
Phalen's maneuver w i t h b u r n i n g and sensory l o s s i n the r a d i a l 
t h r e e f i n g e r s of both hands. He diagnosed b i l a t e r a l c a r p a l t u n n e l 
syndrome, r i g h t much g r e a t e r than l e f t , and r e f e r r e d c l a i m a n t t o 
Dr. Podemski, n e u r o l o g i s t , f o r nerve c o n d u c t i o n s t u d i e s . These 
s t u d i e s were completed i n June 1985 and demonstrated no e l e c t r i c a l 
evidence of c a r p a l t u n n e l syndrome. 

Claimant was e v a l u a t e d by Dr. B u t t o n , hand surgeon, i n 
A p r i l 1986. Examination f i n d i n g s i n c l u d e d a p o s i t i v e T i n e l ' s s i g n 
and p o s i t i v e w r i s t f l e x i o n t e s t s on the r i g h t . Dr. B u t t o n 
diagnosed a r i g h t c a r p a l t u n n e l syndrome and performed a s u r g i c a l 
r e l e a s e on A p r i l 17, 1986. Claimant remained o f f work f o r f i v e 
weeks f o l l o w i n g s u r g e r y and her c o n d i t i o n improved. When she 
r e t u r n e d t o work, her symptoms r e t u r n e d d u r i n g her h a n d w r i t i n g 
a c t i v i t i e s . 

Claimant c o n t i n u e d w o r k i n g , and by mid-October 1986 her 
symptoms had reached the p o i n t t h a t she was no lo n g e r a b l e t o 
w r i t e . She l e f t work a t t h a t time and f i l e d a c l a i m f o r c h r o n i c 
t e n d i n i t i s . The i n s u r e r i s s u e d a d e n i a l of both c a r p a l t u n n e l 
syndrome and t e n d i n i t i s , and c l a i m a n t requested a h e a r i n g . 
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Claimant began t r e a t i n g w i t h Dr. K i e s t , o r t h o p e d i s t , i n 
June 1987. At t h a t t i m e , she was e x p e r i e n c i n g r i g h t arm and hand 
p a i n but.no h y p e s t h e s i a or p a r e s t h e s i a on e x a m i n a t i o n . Dr. K i e s t 
f e l t t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome was o n l y p a r t i a l l y 
r e s p o n s i b l e f o r her c o n d i t i o n and opined t h a t she a l s o s u f f e r e d 
from c h r o n i c t e n d i n i t i s . A subsequent r e p o r t from Dr. B u t t o n 
i n d i c a t e s t h a t he agreed w i t h Dr. K i e s t ' s a d d i t i o n a l d i a g n o s i s o f 
t e n d i n i t i s . 

C laimant's symptoms improved a f t e r she q u i t w o r k i n g f o r 
t h e employer i n October 1986. She has not worked s i n c e t h a t 
t i m e . At the time o f h e a r i n g , she c o n t i n u e d t o f a v o r her r i g h t 
hand. I n p a r t i c u l a r , she had a l o s s o f s t r e n g t h i n t h a t hand and 
used bo t h hands t o operate y a r d equipment, open j a r s and t u r n door 
knobs. 

Claimant's a t t o r n e y b e l i e v e d t h a t t h e s o - c a l l e d 
"seven-day r u l e " f o r submission of a d d i t i o n a l h e a r i n g evidence was 
a p p l i c a b l e t o t h i s case. Pursuant t o t h a t r u l e , he s u b m i t t e d a 
f o l l o w - u p r e p o r t from Dr. K i e s t t o the Referee and the i n s u r e r on 
November 18, 1987. At the November 23, 1987 h e a r i n g , t h e i n s u r e r 
o b j e c t e d t o the admission o f the r e p o r t because i t had been 
s u b m i t t e d a f t e r t h e normal ten-day d e a d l i n e . The Referee 
determined t h a t t h e c o n f u s i o n generated by changes i n the Board's 
evidence r u l e was good cause f o r c l a i m a n t ' s f a i l u r e t o submit 
Dr. K i e s t ' s f o l l o w - u p r e p o r t w i t h i n t h e normal ten-day d e a d l i n e . 
The Referee then a d m i t t e d the r e p o r t i n t o evidence a f t e r g i v i n g 
the i n s u r e r t h e o p p o r t u n i t y t o keep t he r e c o r d open i n ord e r t o 
s o l i c i t a response t o the r e p o r t . 

A f t e r de_ novo review of the r e c o r d , we f i n d t h a t 
c l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g the n a t u r e of her work 
a c t i v i t y and her r i g h t upper e x t r e m i t y symptoms. 

We are a l s o persuaded t h a t c l a i m a n t ' s symptoms are 
a t t r i b u t a b l e t o the combined e f f e c t o f c h r o n i c t e n d i n i t i s and 
c a r p a l t u n n e l syndrome. 

F i n a l l y , we f i n d t h a t c l a i m a n t ' s o f f - w o r k a c t i v i t i e s d i d 
not c o n t r i b u t e t o her r i g h t upper e x t r e m i t y c o n d i t i o n . 

CONCLUSIONS AND OPINION 

Evidence 

The i n s u r e r argues t h a t the Referee e r r e d i n a d m i t t i n g 
Dr. K i e s t ' s November 1987 r e p o r t i n t o evidence. We d i s a g r e e . 

The a d m i n i s t r a t i v e r u l e s g o v e r n i n g admission of evidence 
a t h e a r i n g are set f o r t h i n former OAR 438-07-005(3)(b) and ( 4 ) . 
P r i o r t o A p r i l 15, 1987, c l a i m a n t s were g e n e r a l l y r e q u i r e d t o 
submit evidence a t l e a s t t e n days p r i o r t o h e a r i n g . However, 
under t he s o - c a l l e d "seven-day r u l e " a p a r t y c o u l d i n c l u d e 
evidence not meeting t he ten-day d e a d l i n e so lo n g as i t was 
s u b m i t t e d by the p a r t y w i t h i n seven days of r e c e i p t . Moreover, 
a d d i t i o n a l evidence not meeting e i t h e r t h e ten-day d e a d l i n e or t h e 
"seven-day r u l e " was admissable a t the d i s c r e t i o n of t h e Referee. 
I n e x e r c i s i n g t h i s d i s c r e t i o n , r e f e r e e s were r e q u i r e d t o c o n s i d e r 
f a c t o r s o f s u r p r i s e and p r e j u d i c e and determine whether good cause 
had been shown f o r the f a i l u r e t o f i l e w i t h i n t h e ten-day 
d e a d l i n e . 
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A temporary a d m i n i s t r a t i v e r u l e r e p e a l i n g the s p e c i a l 
"seven-day r u l e " became e f f e c t i v e f o r a six-month p e r i o d b e g i n n i n g 
A p r i l 15, 1987. This temporary r u l e o t h e r w i s e m i r r o r e d t h e 
r e q u i r e m e n t s d i s c u s s e d i n the p r e v i o u s paragraph, except t h a t 
Referees were no l o n g e r r e q u i r e d t o c o n s i d e r f a c t o r s of s u r p r i s e 
or p r e j u d i c e i n e x e r c i s i n g t h e i r d i s c r e t i o n t o admit evidence not 
s u b m i t t e d w i t h i n the ten-day d e a d l i n e . 

The o r i g i n a l a d m i n i s t r a t i v e r u l e became e f f e c t i v e a g a i n 
a f t e r the s u n s e t t i n g of the temporary r u l e on October 15, 1987. 
As a r e s u l t , c l a i m a n t ' s a t t o r n e y b e l i e v e d t h a t t he s p e c i a l 
"seven-day r u l e " was a p p l i c a b l e i n t h i s case. However, on 
November 16, 1987, the p r i o r temporary a d m i n i s t r a t i v e r u l e became 
e f f e c t i v e a g a i n as a permanent r u l e . T h e r e f o r e , the "seven-day 
r u l e " was not i n e f f e c t when c l a i m a n t ' s a t t o r n e y s u b m i t t e d 
Dr. K i e s t ' s f o l l o w u p r e p o r t on November 18, 1987, or when t h e 
h e a r i n g was h e l d on November 23, 1987. 

We conclude t h a t the Referee d i d not abuse h i s 
d i s c r e t i o n i n a d m i t t i n g Dr. K i e s t ' s r e p o r t . We note t h a t t he 
"seven-day r u l e " was i n e f f e c t when c l a i m a n t ' s a t t o r n e y requested 
the r e p o r t on November 5,. 1987 and r e c e i v e d i t from Dr. K i e s t on 
November 13, 1987. Furthermore, the Referee made the r e q u i s i t e 
f i n d i n g o f good cause b e f o r e a d m i t t i n g the r e p o r t i n t o e v i d ence. 
S p e c i f i c a l l y , he determined t h a t the c o n f u s i o n generated by t h e 
change i n the Board's evidence r u l e was good cause f o r c l a i m a n t ' s 
f a i l u r e t o f i l e t h e r e p o r t w i t h i n the ten-day d e a d l i n e . Moreover, 
the r e p o r t d i d not p r e s e n t new evidence but merely r e s t a t e d a 
p r i o r o p i n i o n i n d i f f e r e n t language. F i n a l l y , t he i n s u r e r 
r e c e i v e d the r e p o r t a f u l l seven days p r i o r t o h e a r i n g , and the 
Referee o f f e r e d the i n s u r e r ' s a t t o r n e y the o p p o r t u n i t y t o keep the 
r e c o r d open t o respond t o the r e p o r t . Under these c i r c u m s t a n c e s , 
we conclude t h a t t he Referee d i d not abuse h i s d i s c r e t i o n i n 
a d m i t t i n g Dr. K i e s t ' s November 1987 r e p o r t . 

C o m p e n s a b i l i t y 

The i n s u r e r contends t h a t the Referee e r r e d i n s e t t i n g 
a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r her 
r i g h t upper e x t r e m i t y c o n d i t i o n . I n p a r t i c u l a r , i t argues t h a t 
the Referee i m p r o p e r l y r e l i e d on Dr. K i e s t ' s o p i n i o n over t h a t of 
Dr. B u t t o n . 

A f t e r d_e novo review of the r e c o r d , we a f f i r m t he 
Referee's o r d e r , but f o r d i f f e r e n t reasons. 

To p r e v a i l on her c l a i m , c l a i m a n t must demonstrate 
t h a t her work a c t i v i t i e s , when compared t o nonwork a c t i v i t i e s , 
were the major c o n t r i b u t i n g cause of the onset or worsening 
of her c a r p a l t u n n e l syndrome and t e n d i n i t i s . See former 
ORS 656. 802 ( 1 ) ( a ) ; D e t h l e f s v. Hyster Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
Devereaux v. N o r t h P a c i f i c I n s . Co., 74 Or App 388 ( 1 9 8 5 ) . I f 
c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d her employment, she must prove 
t h a t her work a c t i v i t i e s were the major c o n t r i b u t i n g cause o f a 
worsening of her c o n d i t i o n r e s u l t i n g i n an i n c r e a s e i n p a i n t o t h e 
e x t e n t t h a t i t caused d i s a b i l i t y or r e q u i r e d m edical s e r v i c e s . 
See Wheeler v. Boise Cascade Corp., 298 Or 452, 457 ( 1 9 8 5 ) ; 
Devereaux v. North P a c i f i c I n s . Co., supra; SAIF v. Gygi, 55 Or 
App 570 ( 1 9 8 2 ) . I f c l a i m a n t ' s c o n d i t i o n d i d not p r e e x i s t her 
employment, she must prove t h a t her work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of the onset of the c o n d i t i o n i t s e l f . 
Devereaux, supra; SAIF v. Gygi, supra. 
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Claimant's r i g h t upper e x t r e m i t y c o n d i t i o n has been 
v a r i o u s l y diagnosed t h r o u g h o u t the course of her medical 
t r e a t m e n t . We d e f e r t o t h e most r e c e n t d i a g n o s i s of c a r p a l t u n n e l 
syndrome and c h r o n i c t e n d i n i t i s made by Drs. B u t t o n and K i e s t . 

Claimant c r e d i b l y t e s t i f i e d t h a t she had no p r i o r 
h i s t o r y of r i g h t upper e x t r e m i t y symptoms. Furthermore, t h e r e i s 
no o t h e r evidence, medical or o t h e r w i s e , i n d i c a t i n g t h a t she 
s u f f e r e d from c a r p a l t u n n e l syndrome or t e n d i n i t i s p r i o r t o her 
work f o r the employer. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s 
c o n d i t i o n d i d not p r e e x i s t her employment exposure. As a r e s u l t , 
she need o n l y prove t h a t her work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of the onset of her c o n d i t i o n . I d . 

A l t h o u g h l a y t e s t i m o n y i s p r o b a t i v e i n t h i s case, the 
c a u s a t i o n i s s u e i s of s u f f i c i e n t medical c o m p l e x i t y t o r e q u i r e 
e x p e r t medical o p i n i o n . See Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105 (1985). Claimant's c u r r e n t t r e a t i n g p h y s i c i a n , 
Dr. K i e s t , opined t h a t c l a i m a n t "would not have had [her p r e s e n t ] 
d i f f i c u l t y i f she had not done c o n t i n u o u s w r i t i n g over an extended 
p e r i o d of t i m e . " He f u r t h e r opined t h a t c l a i m a n t ' s work 
a c t i v i t i e s "were a major c o n t r i b u t i n g cause of her p r e s e n t arm 
d i s t r e s s " and t h a t "both the r i g h t hand t e n d i n i t i s and c a r p a l 
t u n n e l syndrome [were] work r e l a t e d and made worse by [ c l a i m a n t ' s ] 
w o r k i n g c o n d i t i o n s . . ." Claimant's t r e a t i n g surgeon, 
Dr. B u t t o n , agreed t h a t c l a i m a n t ' s work a c t i v i t i e s were an 
a g g r a v a t i n g f a c t o r . However, he d i d not f e e l t hey were the major 
c o n t r i b u t i n g cause of the development of t h a t c o n d i t i o n . He, 
i n s t e a d , opined t h a t c l a i m a n t ' s c o n d i t i o n was i d e o p a t h i c i n o r i g i n . 

We conclude t h a t c l a i m a n t has s a t i s f i e d her burden of 
p r o v i n g t h a t her work was the major c o n t r i b u t i n g cause of the 
onset of her c a r p a l t u n n e l syndrome and t e n d i n i t i s . 

I n r e a c h i n g t h i s d e c i s i o n , we r e l y on the o p i n i o n o f 
Dr. K i e s t . We are not persuaded by the i n s u r e r ' s argument t h a t 
h i s o p i n i o n i s e n t i t l e d t o l e s s weight than Dr. B u t t o n ' s because 
K i e s t o n l y r e c e n t l y began t r e a t i n g c l a i m a n t and based h i s o p i n i o n 
on medical h i s t o r y r a t h e r than p e r s o n a l o b s e r v a t i o n . There i s 
n o t h i n g i n the n a t u r e of c l a i m a n t ' s t r e a t m e n t t h a t would put 
e i t h e r Dr. B u t t o n or Dr. K i e s t i n a b e t t e r or worse p o s i t i o n t o 
render an o p i n i o n on t h e c a u s a t i o n i s s u e i n t h i s case. 
See H a r r i s v. Farmer's Co-Op Creamery, 53 Or App 618 ( 1 9 8 1 ) ; 
Hammons v. P e r i n i C o r p o r a t i o n , 43 Or App 299 (1979). 

We, i n s t e a d , g i v e g r e a t e r w e i g h t t o the b e t t e r - r e a s o n e d 
o p i n i o n based on the most complete evidence. See Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , we are not persuaded by 
Dr. B u t t o n ' s o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n i s i d e o p a t h i c i n 
o r i g i n . The o n l y s u p p o r t he g i v e s f o r t h a t o p i n i o n i s h i s 
statement t h a t " c a r p a l t u n n e l syndrome and t e n d i n i t i s are not 
uncommon w i t h normal a g i n g . " He makes no attem p t t o e x p l a i n why 
those c o n d i t i o n s were i d e o p a t h i c i n o r i g i n i n t h i s p a r t i c u l a r 
case. I n a d d i t i o n , h i s d i s c u s s i o n of c l a i m a n t ' s work a c t i v i t i e s 
i s c u r s o r y . F i n a l l y , the r e c o r d does not o t h e r w i s e i n d i c a t e t h a t 
Dr. B u t t o n was aware of c l a i m a n t ' s r e p e t i t i v e h a n d w r i t i n g 
a c t i v i t i e s . See B l a k e l y v. SAIF, 89 Or App 653, ( 1 9 8 8 ) ; Somers v. 
SAIF, supra. 

I n c o n t r a s t , Dr. K i e s t ' s o p i n i o n demonstrates t h a t he 
had an a c c u r a t e u n d e r s t a n d i n g of the n a t u r e of c l a i m a n t ' s work 
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a c t i v i t i e s . F urthermore, h i s o p i n i o n i s c o n s i s t e n t w i t h t h e 
re c o r d as a whole, i n c l u d i n g the absence o f a l t e r n a t i v e o f f - w o r k 
causes and c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g t h e c l o s e 
c o r r e l a t i o n between her symptoms and work a c t i v i t i e s . We are 
aware t h a t Dr. K i e s t opined t h a t c l a i m a n t ' s work was a major 
c o n t r i b u t i n g cause r a t h e r than t h e major c o n t r i b u t i n g cause of 
c l a i m a n t ' s c o n d i t i o n . However, "magic words" are not a 
p r e r e q u i s i t e where, as i n t h i s case, a p h y s i c i a n ' s o p i n i o n 
g e n e r a l l y s u p p o r t s a c o n c l u s i o n . See McClendon v. Nabisco 
Brands, I n c . , 77 Or App 412 (198 6 ) ; Duane B. D r i v e r , 
38 Van Na t t a 498 (1986) . 

For t he reasons discussed above, we d e f e r t o Dr. K i e s t ' s 
o p i n i o n and conclude t h a t i t i s more l i k e l y than not t h a t 
c l a i m a n t ' s work a c t i v i t y was the major c o n t r i b u t i n g cause of t h e 
onset of her c a r p a l t u n n e l syndrome and t e n d i n i t i s . See I n t ' 1 
Paper Company v. T o l l e f s o n , 86 Or App 706 (1987). A c c o r d i n g l y , we 
a f f i r m the Referee's o r d e r . 

ORDER 

The Referee's o p i n i o n dated December 23, 1987 i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded an assessed f ee of 
$1,600 f o r s e r v i c e s on Board review. We approve a c l i e n t - p a i d f e e 
f o r t h e i n s u r e r ' s a t t o r n e y f o r s e r v i c e s on Board r e v i e w , n o t t o 
exceed $1,552.50. 

STEPHEN A. ROGERS, Claimant WCB 87-10610 
W.D. Bates, J r . , Claimant's Attorney July 18, 1988 
Luvaas, Cobb, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant requests review of Referee Mirassou's o r d e r 
t h a t upheld the i n s u r e r ' s d e n i a l of h i s a g g r a v a t i o n c l a i m f o r a 
back c o n d i t i o n . 

The Board a f f i r m s the order o f the Referee as amended 
h e r e i n below. 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable a g g r a v a t i o n o f 
h i s August 1984 i n j u r y . 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s . 

CONCLUSIONS OF LAW 

I n a g g r a v a t i o n cases, a worker must pro v e : (1) a 
worsening of h i s c o n d i t i o n , which makes him more d i s a b l e d ( i . e . , 
l e s s a b l e t o work) than a t the time of the l a s t arrangement o f 
compensation; and (2) a cau s a l r e l a t i o n s h i p between the worsened 
c o n d i t i o n and the compensable i n j u r y . Stepp v. SAIF, 78 Or App 
438, 441 ( 1 9 8 6 ) ; see Smith v. SAIF, 302 Or 396 (198 7 ) ; ORS 
656.273(1). I f a worker's p r i o r award of permanent d i s a b i l i t y 
c ontemplated f u t u r e symptomatic f l a r e - u p s of h i s c o n d i t i o n , t h e n 
the t r i e r of f a c t must determine whether t he f l a r e - u p was g r e a t e r 
than t h a t c o n t e m p l a t e d . Gwynn v. SAIF, 304 Or 345, 353 ( 1 9 8 7 ) ; 
see a l s o Gwynn v. SAIF, 91 Or App 84, 88 (1988). I n the absence 
of an i n d i c a t i o n t o the c o n t r a r y , the t r i e r of f a c t must assume 
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t h a t a l l r e l e v a n t m e dical evidence c o n c e r n i n g a worker's 
a n t i c i p a t e d permanent d i s a b i l i t y was c o n s i d e r e d a t the time of t h e 
l a s t arrangement of compensation. I d . I n t e r n a t i o n a l Paper Company 
v. Turner, 91 Or App 91, 93 (1988). I f , however, the p r i o r award 
d i d not contemplate f u t u r e symptomatic f l a r e - u p s of the worker's 
c o n d i t i o n , then a f l a r e - u p t h a t reduces the worker's a b i l i t y t o 
work e s t a b l i s h e s a worsening. Gwynn v. SAIF, supra, 91 Or App at 
88. 

The Referee found t h a t a l t h o u g h c l a i m a n t ' s c o n d i t i o n had 
worsened, he had not proven t h a t h i s worsening was c a u s a l l y 
r e l a t e d t o h i s compensable i n j u r y . T h e r e f o r e , t he Referee 
d e c l i n e d t o f i n d an a g g r a v a t i o n and upheld the i n s u r e r ' s d e n i a l . 
While we agree w i t h the r e s u l t reached by the Referee, we do so 
f o r d i f f e r e n t reasons. 

Here, c l a i m a n t compensably i n j u r e d h i s back i n August 
1984. His c l a i m was e v e n t u a l l y c l o s e d by a D e t e r m i n a t i o n Order 
t h a t awarded 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 
Claimant appealed the D e t e r m i n a t i o n Order, but Referee N i c h o l s 
d e c l i n e d t o award a d d i t i o n a l permanent d i s a b i l i t y . Referee 
N i c h o l s ' O p i n i o n and Order, which issued on October 15, 1986, was 
c l a i m a n t ' s l a s t arrangement of compensation. See Gettman v. SAIF, 
289 Or 609, 614 (1980) (A worker's permanent d i s a b i l i t y i s 
e v a l u a t e d a t the time of h e a r i n g ) . 

I n her o r d e r , Referee N i c h o l s f o u n d , i n t e r a l i a : 

" I n August 1985, Dr. T i l c h i n s t a t e d t h a t he 
had been seeing the c l a i m a n t f o r o c c a s i o n a l 
f l a r e - u p s of low back d i f f i c u l t y but f e l t 
t h a t h i s care was b a s i c a l l y p a l l i a t i v e and 
t h a t the c l a i m a n t was m e d i c a l l y s t a t i o n a r y . " 

" * * * * * 

" [ L a t e r , T i l c h i n ] i n d i c a t e [ d ] t h a t t he 
c l a i m a n t would need c o n t i n u i n g p a l l i a t i v e 
c a re on as needed b a s i s . " 

I n l i g h t of Referee N i c h o l s ' r e f e r e n c e s t o T i l c h i n ' s 
r e p o r t s , we conclude t h a t she c o n s i d e r e d a l l t he r e l e v a n t medical 
evidence c o n c e r n i n g t he l i k e l i h o o d t h a t c l a i m a n t would e x p e r i e n c e 
f u t u r e symptomatic f l a r e - u p s . We, t h e r e f o r e , t u r n t o t h e q u e s t i o n 
of whether c l a i m a n t ' s a l l e g e d a g g r a v a t i o n of March 1987 was a 
f l a r e - u p g r e a t e r than t h a t contemplated by the medical evidence 
b e f o r e Referee N i c h o l s . I n Gwynn v. SAIF, supra, t h e Supreme 
Court p r o v i d e d , i n t e r a l i a ; 

" I f the worker, as a r e s u l t of worsening o f 
th e worker's c o n d i t i o n from t he o r i g i n a l 
i n j u r y , becomes t o t a l l y d i s a b l e d f o r more 
than 14 c o n s e c u t i v e days or becomes an 
i n p a t i e n t a t a h o s p i t a l f o r t r e a t m e n t of 
t h a t c o n d i t i o n , t he worker i s a t l e a s t 
e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y . I f i n p a t i e n t t r e a t m e n t 
i s r e q u i r e d or a f l a r e u p exceeds such 
14-day p e r i o d , when the worker's m e d i c a l 
c o n d i t i o n becomes s t a t i o n a r y , t h e worker's 
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degree of permanent d i s a b i l i t y must be 
f i x e d i n one of the ways p r e s c r i b e d by the 
Worker's Compensation Law . . . ." 304 Or 
App a t 353. 

I n t he i n s t a n t case, c l a i m a n t was d i s a b l e d from work f o r 
f i v e days. See Mathis v. Modoc Lumber Company, 91 Or App 67 
( 1 9 8 8 ) (Worker d i s a b l e d from work f o r 13 days d i d not s u s t a i n a 
worsening g r e a t e r than t h a t a n t i c i p a t e d a t the time of h i s l a s t 
arrangement of compensation). A c c o r d i n g l y , under the above 
a n a l y s i s i n Gwynn v. SAIF, we conclude t h a t c l a i m a n t d i d not 
e x p e r i e n c e a worsening s u f f i c i e n t t o reopen h i s c l a i m f o r an 
a g g r a v a t i o n and t o e n t i t l e him t o e i t h e r temporary or permanent 
d i s a b i l i t y b e n e f i t s . 

ORDER 

The Referee's o r d e r i s a f f i r m e d as amended. The Board 
approves a c l i e n t - p a i d fee not t o exceed $610.50. 

RICHARD J. SCHREIBER, Claimant WCB 86-11559 & 84-06167 
Francis & M a r t i n , Claimant's Attorneys July 18, 1988 
Moscato & Byerly, Defense Attorneys Order on Review 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant requests review of t h a t p o r t i o n o f 
Referee Peterson's order which i n c r e a s e d h i s unscheduled permanent 
d i s a b i l i t y award f o r a low back i n j u r y from 10 p e r c e n t (32 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 20 p e r c e n t (64 d e g r e e s ) . No 
b r i e f s were t i m e l y f i l e d on review. The s o l e i s s u e on r e v i e w i s 
e x t e n t of unscheduled d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . We f i n d t h a t c l a i m a n t i s capable of p e r f o r m i n g 
l i g h t work o n l y . We r a t e t h e permanent d i s a b i l i t y due t o t h e 
compensable i n j u r y as m i l d t o m i l d l y moderate. 

CONCLUSIONS AND OPINION 

We adopt the Referee's o p i n i o n and c o n c l u s i o n s of law w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . The c r i t e r i o n f o r r a t i n g unscheduled 
permanent d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y due t o 
the compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g t h e l o s s of 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence of p h y s i c a l 
impairment r e s u l t i n g from the compensable i n j u r y and a l l of t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s set f o r t h i n former OAR 
436-30-380 e t seq. We a p p l y these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 
296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 
260, 269 ( 1 9 8 2 ) . 

Claimant's l i m i t e d e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y 
t o l e s s strenuous p h y s i c a l l a b o r , and m i l d t o m i l d l y moderate 
permanent impairment impact h i s e a r n i n g c a p a c i t y . However, t h a t 
impact i s m i t i g a t e d somewhat by h i s y o u t h f u l age. A f t e r c o n s i d e r i n g 
these a f o r e m e n t i o n e d f a c t o r s , we conclude t h a t a 20 p e r c e n t 
unscheduled permanent d i s a b i l i t y award ad e q u a t e l y compensates 
c l a i m a n t f o r h i s low back i n j u r y . 
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ORDER 

The Referee's o r d e r dated January 7, 1988 i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d f e e not t o exceed $645, t o be p a i d t o 
coun s e l f o r Fred S. James & Company. The Board a l s o approves a 
c l i e n t - p a i d f e e not t o exceed $184, t o be p a i d t o counsel f o r 
U n i t e d P a c i f i c Insurance C o r p o r a t i o n . 

JANE E. STANLEY, Claimant WCB 86-11196 
Welch, Bruun, et a l . , Claimant's Attorneys July 18, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d employer's counsel seeks Board 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on re v i e w 
which c u l m i n a t e d i n our February 22, 1988 Order on Review. The 
request i s denied. 

FINDINGS 

On February 22, 1988, the Board a f f i r m e d t h e Referee's 
order t h a t a f f i r m e d an award by D e t e r m i n a t i o n Order o f 25 p e r c e n t 
(80 degrees) unscheduled permanent d i s a b i l i t y f o r a neck, l e f t 
s h o ulder and l e f t arm c o n d i t i o n . The Board's order d i d not 
address the i s s u e of a c l i e n t - p a i d f e e . The February 22, 1988 
orde r has not been appealed, abated, s t a y e d , or r e p u b l i s h e d . 

On May 18, 1988, the employer's counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered on Board 
r e v i e w . I n c l u d e d w i t h h i s request was an executed a t t o r n e y 
r e t a i n e r agreement and a statement of s e r v i c e s . 

CONCLUSIONS 

Pursuant t o ORS 656.295(8), a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r the date of m a i l i n g of co p i e s of such 
o r d e r , one of the p a r t i e s appeals t o the Court of Appeals f o r 
j u d i c i a l r e v iew. The time w i t h i n which t o appeal an ord e r 
c o n t i n u e s t o r u n , unless t he order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 (1986). 

A t t o r n e y fee awards are g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g the m e r i t s of the case. The Supreme Court does not 
d i s p u t e the e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t v. C i t y 
of Lake Oswego, 305 Or 530, 534-35 & n. 3 (1988). Moreover, i t 
has concluded t h a t i f the m e r i t s of the case are appealed, t he 
a t t o r n e y fees i s s u e becomes p a r t of the appe a l . I d . 

Yet, the d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a worker's r i g h t t o , or amount o f , compensation 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 (1986). Thus, 
the Court has suggested t h a t the a t t o r n e y fee award need not 
accompany an order r e g a r d i n g t he m e r i t s of the case. G r e e n s l i t t 
v. C i t y o f Lake Oswego, supra; Farmers I n s . Group v. SAIF, supra". 
The Court has f u r t h e r i n d i c a t e d t h a t once a Referee's or Board's 
o r d e r on a t t o r n e y fees becomes f i n a l , the a p p r o p r i a t e forum f o r 
review o f a t t o r n e y fees i s the c i r c u i t c o u r t p u r s u a n t t o t h e 
unique p r o v i s i o n s o f ORS 656.388(2). G r e e n s l i t t v. C i t y o f Lake 
Oswego, supra; Farmers I n s . Group v. SAIF, supra, a t page 619. 

Here, our February 22, 1988 order d i d not address t he 
iss u e of e i t h e r the employer's counsel's e n t i t l e m e n t t o , or the 
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amount o f , a c l i e n t - p a i d f e e . Consequently, based on the 
a f o r e m e n t i o n e d a u t h o r i t i e s , we conclude t h a t we have j u r i s d i c t i o n 
t o c o n s i d e r the request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n the a t t o r n e y 
fee i s s u e , we must t u r n t o the Board's r u l e s t o determine whether 
the r equest i s p r o p e r l y b e f o r e us. These r u l e s were designed t o 
enable the Referees and the Board t o process o r d e r s r e g a r d i n g t h e 
m e r i t s of a case, as w e l l as a t t o r n e y fee r e q u e s t s , as e f f i c i e n t l y 
as p o s s i b l e . 

Pursuant t o OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , a t t o r n e y fees s h a l l be 
a u t h o r i z e d o n l y i f an executed a t t o r n e y r e t a i n e r agreement has 
been f i l e d . F urthermore, a c l i e n t - p a i d fee s h a l l not be 
a u t h o r i z e d u n l e s s the a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment of the fee f i l e s a statement of s e r v i c e s . OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . A statement of s e r v i c e s f o r proceedings on Board 
review s h a l l be f i l e d w i t h i n 15 days a f t e r the f i l i n g o f the l a s t 
b r i e f t o the Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y t o 
a l l cases pending b e f o r e the Board, e f f e c t i v e January 1 , 1988. 
OAR 438-05-010; 438-15-003. 

The employer's counsel has s u b m i t t e d an executed 
a t t o r n e y r e t a i n e r agreement and a statement of s e r v i c e s . However, 
the request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d fee has been 
s u b m i t t e d a p p r o x i m a t e l y t h r e e months a f t e r the issuance of t h e 
Board's February 22, 1988 o r d e r . We r e c o g n i z e t h a t a d m i n i s t r a t i v e 
problems have a r i s e n as p a r t i e s become accustomed t o the Board's 
r u l e s and, p a r t i c u l a r l y , t he a p p l i c a t i o n of the r u l e s t o a l l 
pending cases. Yet, the d i f f i c u l t i e s occasioned by t h i s 
a d j u s t m e n t should not prompt us t o i g n o r e the v e r y r u l e s which 
o n l y r e c e n t l y have been implemented. 

Inasmuch as the request f o r a c l i e n t - p a i d fee does not 
comply w i t h the Board's r u l e s c o n c e r n i n g the a u t h o r i z a t i o n of such 
a f e e and because our order on the m e r i t s of the case has become 
f i n a l by o p e r a t i o n of law, we d e c l i n e t o a u t h o r i z e the employer's 
counsel's r e q u e s t . To the e x t e n t t h a t our a n a l y s i s c o n f l i c t s w i t h 
th e r e a s oning expressed i n Marian S. Dumas, 40 Van N a t t a 109 
( 1 9 8 8 ) , and John L. Rousseau, 40 Van Natta 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y disavowed. 

IT IS SO ORDERED. 

WILLIAM H. STRINGFIELD, Claimant WCB 87-01537 
Mai agon & Moore, Claimant's Attorneys July 18, 1988 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n requests review of those p o r t i o n s 
of Referee Baker's order which: ( 1 ) set a s i d e i t s p a r t i a l d e n i a l 
of c l a i m a n t ' s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n ; ( 2 ) found t h a t 
c l a i m a n t ' s neck i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d ; and ( 3 ) 
assessed a t t o r n e y fees a g a i n s t i t t o t a l i n g $3,100. Claimant 
c r o s s - r e q u e s t s review of t h a t p o r t i o n of the o r d e r which upheld 
SAIF's p a r t i a l d e n i a l of h i s c l a i m f o r a c a r d i o v a s c u l a r c o n d i t i o n , 
i n c l u d i n g m y o c a r d i a l i n f a r c t i o n . 

We r e v e r s e t h a t p o r t i o n of the Referee's o r d e r which 
found t h a t the neck i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d . We 
a f f i r m t he remainder of the o r d e r . 
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ISSUES 

1. C o m p e n s a b i l i t y of p s y c h o l o g i c a l c o n d i t i o n 
2. Premature c l a i m c l o s u r e 
3. A t t o r n e y fees 
4. C o m p e n s a b i l i t y of c a r d i o v a s c u l a r c o n d i t i o n 

FINDINGS OF FACT 

Claim a n t , a temporary c o n s t r u c t i o n s u p e r i n t e n d e n t , 
compensably i n j u r e d h i s neck on November 3, 1985 when he f e l l 12 
f e e t from a l a d d e r onto a c o n c r e t e f l o o r . The d i a g n o s i s was a 
c e r v i c o t h o r a c i c s t r a i n . He r e c e i v e d c o n s e r v a t i v e t r e a t m e n t and 
r e t u r n e d t o sedentary work u n t i l the j o b was completed i n 
March 1986. 

Claimant was d e c l a r e d m e d i c a l l y s t a t i o n a r y on 
August 13, 1986. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
October 24, 1986 w i t h awards of temporary t o t a l d i s a b i l i t y from 
March 16, 1986 t h r o u g h August 13, 1986 and 30 p e r c e n t unscheduled 
permanent d i s a b i l i t y . We f i n d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on the date of c l o s u r e . 

P r i o r t o t h i s compensable i n j u r y , c l a i m a n t had a h i s t o r y 
of p s y c h o l o g i c a l and c a r d i o v a s c u l a r d i f f i c u l t i e s . His p r i o r work 
h i s t o r y was p r i m a r i l y i n the lumber yar d b u s i n e s s . D u r i n g t h e 
1960's and 1970's, c l a i m a n t s t a r t e d , o p e r a t e d , and e v e n t u a l l y s o l d 
two lumber y a r d s . The proceeds from both s a l e s were s u b s t a n t i a l . 
Yet, i n b o t h i n s t a n c e s , c l a i m a n t l o s t v i r t u a l l y a l l o f t h e 
proceeds i n investment f a i l u r e s . By 1983, c l a i m a n t l o s t h i s home 
th r o u g h f o r e c l o s u r e , f o r c i n g him and h i s f a m i l y t o r e s i d e w i t h 
f r i e n d s . 

From 1983 t h r o u g h 1984, c l a i m a n t experienced extreme 
s t r e s s , a n x i e t y and d e p r e s s i o n , due t o business and f i n a n c i a l 
p r e s s u r e s . He c o n t i n u e d t o s u f f e r e m o t i o n a l s t r e s s u n t i l e a r l y 
1985. Claimant a l s o experienced chest p a i n s i n e a r l y 1983. 
Coronary angiography i n March 1983 r e v e a l e d m i l d c o r o n a r y a r t e r y 
disease w i t h 60 t o 70 p e r c e n t o c c l u s i o n of the r i g h t p o s t e r i o r 
descending a r t e r y and an i r r e g u l a r i t y ( i . e . s l i g h t n a r r o w i n g ) of 
the l e f t a n t e r i o r descending a r t e r y . 

Claimant began work i n g f o r the i n s t a n t employer i n 
February 1985 and s u s t a i n e d the compensable i n j u r y n i n e months 
l a t e r . V o c a t i o n a l a s s i s t a n c e s e r v i c e s began i n September 1986. 
As p a r t of h i s reemployment e f f o r t s , c l a i m a n t a t t e n d e d a b u i l d i n g 
t r a d e s c o n v e n t i o n i n S e a t t l e on November 8, 1986. His attendance 
was sponsored by h i s v o c a t i o n a l a s s i s t a n c e p r o v i d e r . 

Claimant approached the c o n v e n t i o n w i t h g r e a t a n x i e t y , 
because he f e l t t h a t he would be "begging" f o r a j o b from 
e x - c o m p e t i t o r s and acquaintances who had known him i n b e t t e r 
t i m e s . At b r e a k f a s t on the f i r s t day of the c o n v e n t i o n , c l a i m a n t 
began e x p e r i e n c i n g h e a r t symptoms which l a t e r developed i n t o 
severe chest p a i n s . He was t r a n s p o r t e d by ambulance t o t h e 
h o s p i t a l where the d i a g n o s i s was a m y o c a r d i a l i n f a r c t i o n . He 
s u b s e q u e n t l y underwent open-heart bypass s u r g e r y . P r i o r t o t h e 
i n f a r c t i o n , c l a i m a n t had seen two acquaintances a t b r e a k f a s t , but 
had not y e t spoken t o anyone. 

On December 18, 1986, c l a i m a n t saw Dr. C a r t e r , a 
p s y c h i a t r i s t , f o r p s y c h i a t r i c e v a l u a t i o n . C a r t e r diagnosed 
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" [ p ] s y c h o l o g i c a l f a c t o r s a f f e c t i n g p h y s i c a l c o n d i t i o n , " i . e . , 
adjustment d i s o r d e r w i t h d e p r e s s i o n and a n x i e t y and s o m a t i z a t i o n 
of e m o t i o n a l d i s t r e s s superimposed upon p r o b a b l e s p i n a l c o r d 
i n j u r y . C a r t e r added t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . . 

On January 21, 1987, SAIF denied the c o m p e n s a b i l i t y o f 
the c a r d i o v a s c u l a r and p s y c h o l o g i c a l c o n d i t i o n s . 

We f i n d t h a t the compensable i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . However, we 
are unable t o f i n d t h a t s t r e s s r e l a t i n g e i t h e r t o the compensable 
i n j u r y or subsequent v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s was a 
m a t e r i a l c o n t r i b u t i n g cause of h i s c a r d i o v a s c u l a r c o n d i t i o n . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y of P s y c h o l o g i c a l C o n d i t i o n 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove by a 
preponderance of t h e evidence t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y or need f o r t r e a t m e n t . 
See Hutcheson v. Weyerhaeuser, 288 Or 51, 56 (197 9 ) ; M i l b u r n v. 
Weyerhaeuser Company, 88 Or App 375, 378 (1987). The m e d i c a l 
evidence was d i v i d e d on t h i s q u e s t i o n . 

Dr. C a r t e r , t h e t r e a t i n g p s y c h i a t r i s t , i d e n t i f i e d t h e 
compensable i n j u r y as one of f o u r major f a c t o r s t o have a 
" s i g n i f i c a n t b e a r i n g " and " m a t e r i a l r o l e " i n the p s y c h o l o g i c a l 
c o n d i t i o n , f o r which t r e a t m e n t i s i n d i c a t e d . A c o n t r a r y o p i n i o n 
was o f f e r e d by Dr. K l e i n , a p s y c h i a t r i s t who i n t e r v i e w e d c l a i m a n t 
once. K l e i n opined t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was 
not m a t e r i a l l y caused by the compensable i n j u r y and i t s sequelae. 
K l e i n c h a r a c t e r i z e d the compensable i n j u r y as a "minor s t r e s s o r " 
compared t o o t h e r s , such as business r e v e r s a l s , f i n a n c i a l 
problems, appearance i n the community, i n a b i l i t y t o s u p p o r t the 
f a m i l y , l i v i n g w i t h f r i e n d s , t a k i n g g i f t s , and co r o n a r y problems. 

We are most persuaded by Dr. C a r t e r ' s o p i n i o n f o r t h r e e 
reasons. F i r s t , we tend t o g i v e g r e a t e r weight t o the c o n c l u s i o n s 
of the t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons not t o do 
so. Weiland v. SAIF, 64 Or App 810, 814 (198 3 ) . We see no such 
reasons here. Second, t he Referee found Dr. K l e i n not c r e d i b l e 
based on demeanor and the c o n t e n t of her t e s t i m o n y . We d e f e r t o 
the Referee's d e t e r m i n a t i o n o f c r e d i b i l i t y , when i t i s based on 
demeanor. C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282, 285 
(19 8 7 ) . T h i r d , a f t e r r e v i e w i n g Dr. K l e i n ' s r e p o r t s and t e s t i m o n y , 
we are not persuaded by the f o u n d a t i o n f o r her c o n c l u s i o n s . For 
example, p a r t of the f o u n d a t i o n f o r K l e i n ' s c o n c l u s i o n s was her 
f i n d i n g t h a t the compensable i n j u r y was "remote and minor" and d i d 
not p r e v e n t c l a i m a n t from w o r k i n g . We do not agree w i t h t h a t 
assessment and, i n s t e a d , found t h a t c l a i m a n t was a b l e t o p e r f o r m 
sedentary work a f t e r the i n j u r y . 

R e l y i n g on Dr. C a r t e r ' s e x p e r t o p i n i o n , we f i n d t h a t t h e 
compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and r e s u l t a n t need f o r t r e a t m e n t . 
Consequently, we conclude t h a t the p s y c h o l o g i c a l c o n d i t i o n was 
compensable. 
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Premature Claim Closure 
To determine whether a c l a i m was p r e m a t u r e l y c l o s e d , we 

determine whether c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on 
t h e date of c l o s u r e , w i t h o u t c o n s i d e r i n g subsequent changes i n h i s 
c o n d i t i o n . Scheuning v. J.R. Simplo t & Company, 84 Or App 622, 
625, rev den 303 Or 590 (1987). " M e d i c a l l y s t a t i o n a r y " means t h a t 
"no f u r t h e r m a t e r i a l improvement would reasonably be expected from 
m e d i c a l t r e a t m e n t , or the passage of t i m e . " ORS 656.005(17). I n 
d e t e r m i n i n g whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y on the date 
o f c l o s u r e , we may c o n s i d e r evidence t h a t was b e f o r e the Referee, 
though i t was not a v a i l a b l e t o the E v a l u a t i o n S e c t i o n a t t h e time 
of c l o s u r e . Scheuning, supra. 

Here, i t i s u n d i s p u t e d t h a t c l a i m a n t was p h y s i c a l l y , 
m e d i c a l l y s t a t i o n a r y on October 24, 1986, the date of c l a i m 
c l o s u r e . The d i s p u t e concerns whether he was p s y c h o l o g i c a l l y , 
m e d i c a l l y s t a t i o n a r y on the date of c l o s u r e . 

Claimant's p s y c h o l o g i c a l c o n d i t i o n was not diagnosed 
u n t i l December 18, 1986, a p p r o x i m a t e l y nine weeks a f t e r the date 
of c l o s u r e . At t h a t t i m e , Dr. C a r t e r found him not m e d i c a l l y 
s t a t i o n a r y . However, n e i t h e r C a r t e r nor any o t h e r p h y s i c i a n 
s t a t e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y on the date of 
c l o s u r e . 

On review, c l a i m a n t contends t h a t he was s u f f e r i n g the 
compensable, p s y c h o l o g i c a l c o n d i t i o n on the date of c l o s u r e , 
n o t i n g t h a t , on October 27, 1986, Dr. Jacobson, the t r e a t i n g 
i n t e r n i s t , i n f o r m e d c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r t h a t he "has 
been depressed f o r y e a r s , but not t o the e x t e n t of seeking medical 
a s s i s t a n c e . " We are not persuaded. That r e p o r t merely r e f l e c t s a 
h i s t o r y of d e p r e s s i o n which p r e e x i s t e d , and was p r o b a b l y u n r e l a t e d 
t o , h i s compensable i n j u r y . Moreover, the r e p o r t f a i l s t o prove 
t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y on the date of c l o s u r e . 

As f u r t h e r s u p p o r t f o r h i s c o n t e n t i o n , c l a i m a n t c i t e s 
Dr. C a r t e r ' s March 31, 1987 r e p o r t t h a t c l a i m a n t was e x p e r i e n c i n g 
"extreme apprehension, peer embarrassment and shame" p r i o r t o t h e 
S e a t t l e c o n v e n t i o n , which o c c u r r e d a p p r o x i m a t e l y two weeks a f t e r 
c l a i m c l o s u r e . However, t h a t r e p o r t d i d not suggest t h a t c l a i m a n t 
was e x p e r i e n c i n g a c o n t i n u a t i o n of symptoms d a t i n g back t o c l a i m 
c l o s u r e . Rather, i t suggested t h a t he s u f f e r e d an acute episode 
of e m o t i o n a l d i s t r e s s p r e c i p i t a t e d by the p r o s p e c t of a t t e n d i n g 
the c o n v e n t i o n and "begging" f o r a j o b from e x - c o m p e t i t o r s and 
a c q u a i n t a n c e s . Claimant h i m s e l f t e s t i f i e d t h a t i t was 
" e x c e e d i n g l y tough" and " v e r y , very s t r e s s f u l " f o r him t o a t t e n d 
t h e c o n v e n t i o n . At most, t h a t episode of e m o t i o n a l d i s t r e s s 
merely r e p r e s e n t e d a p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n . 
We do not c o n s i d e r such changes i n our d e t e r m i n a t i o n . See i d . 

I n sum, t h e r e i s no evidence t h a t c l a i m a n t was not 
p s y c h o l o g i c a l l y , m e d i c a l l y s t a t i o n a r y on the date of c l a i m 
c l o s u r e . Indeed, t h e r e i s no p e r s u a s i v e evidence t h a t c l a i m a n t 
was s u f f e r i n g from a w o r k - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n on t h a t 
d a t e . Consequently, we f i n d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on the date of c l o s u r e and conclude t h a t the c l a i m was 
p r o p e r l y c l o s e d . 
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A t t o r n e y Fees 

The Referee assessed a t t o r n e y fees a g a i n s t SAIF 
t o t a l l i n g $3,100, g r a n t i n g c l a i m a n t ' s a t t o r n e y $2,500 f o r 
p r e v a i l i n g on the denied c l a i m f o r the p s y c h o l o g i c a l c o n d i t i o n , 
$400 f o r p r e v a i l i n g on a denied c l a i m f o r medical s e r v i c e s , and 
$200 as a p e n a l t y - r e l a t e d fee f o r SAIF's unreasonable d e n i a l o f 
the medical s e r v i c e s c l a i m . We f i n d t h e a t t o r n e y fees t o be 
reas o n a b l e . 

We c o n s i d e r s e v e r a l f a c t o r s i n d e t e r m i n i n g t he 
reasonableness of a t t o r n e y f e e s . P r i o r t o January 1, 1988, those 
f a c t o r s were l i m i t e d t o those l i s t e d i n Barbara A. Wheeler, 37 Van 
Nat t a 122, 123 (1985). We then adopted those f a c t o r s w i t h some 
su p p l e m e n t a t i o n i n OAR 438-15-010(6), e f f e c t i v e January 1, 1988. 
A f t e r r e v i e w i n g t he r e c o r d i n l i g h t of the f a c t o r s i n Wheeler and 
OAR 438-15-010(6), we conclude t h a t the a t t o r n e y fees assessed 
a g a i n s t SAIF were reasonable. 

C o m p e n s a b i l i t y of C a r d i o v a s c u l a r C o n d i t i o n 

At the o u t s e t , we note t he absence of contemporaneous 
medical evidence d i a g n o s i n g t he c a r d i o v a s c u l a r c o n d i t i o n which 
c l a i m a n t s u f f e r e d a t the S e a t t l e c o n v e n t i o n . No medical r e c o r d s 
from S e a t t l e were o f f e r e d i n t o evidence. Indeed, the o n l y 
d i a g n o s t i c evidence i n the r e c o r d i s c l a i m a n t ' s own t e s t i m o n y 
r e g a r d i n g what he was t o l d of h i s c o n d i t i o n by t h e d o c t o r s . Based 
on t h a t t e s t i m o n y , we f i n d t h a t c l a i m a n t s u s t a i n e d a m y o c a r d i a l 
i n f a r c t i o n a t the S e a t t l e c o n v e n t i o n , which r e s u l t e d i n d i s a b i l i t y 
and t he need f o r t r e a t m e n t . 

Claimant a p p a r e n t l y advanced two a l t e r n a t i v e t h e o r i e s i n 
support of the c o m p e n s a b i l i t y of h i s c a r d i o v a s c u l a r problems. 
F i r s t , he contended t h a t the s t r e s s he was e x p e r i e n c i n g as a 
sequela of h i s compensable i n j u r y and d i s a b i l i t y m a t e r i a l l y 
c o n t r i b u t e d t o h i s c a r d i o v a s c u l a r c o n d i t i o n , r e s u l t i n g i n 
d i s a b i l i t y and the need f o r t r e a t m e n t . See Hutcheson v. 
Weyerhaeuser, supra; M i l b u r n v. Weyerhaeuser Company, supra. 

Second, c l a i m a n t contended t h a t s t r e s s p r e c i p i t a t e d by 
h i s attendance a t the c o n v e n t i o n m a t e r i a l l y c o n t r i b u t e d t o h i s 
c a r d i o v a s c u l a r c o n d i t i o n . This t h e o r y i s based on the p r i n c i p l e 
t h a t i n j u r i e s s u s t a i n e d d u r i n g a c t i v i t i e s which are a " d i r e c t and 
n a t u r a l consequence" of the o r i g i n a l i n d u s t r i a l i n j u r y are 
i n j u r i e s a r i s i n g out of and i n the course o f employment, and are 
t h e r e f o r e compensable. See Wood v. SAIF, 30 Or App 1103, 1108-09 
(1 9 7 7 ) , rev den 282 Or 189 (1978). The c o u r t s have r e c o g n i z e d 
t h a t an i n j u r y s u s t a i n e d w h i l e engaged i n v o c a t i o n a l 
r e h a b i l i t a t i o n from a compensable i n j u r y i s a compensable 
consequence o f t h a t i n j u r y . Fenton v. SAIF, 87 Or App 78, 81 
(1 9 8 7 ) ; Wood v. SAIF, supra, 30 Or App a t 1109-10. Here, 
c l a i m a n t ' s attendance a t the c o n v e n t i o n was sponsored by h i s 
v o c a t i o n a l a s s i s t a n c e p r o v i d e r , b r i n g i n g t h a t a c t i v i t y w i t h i n t h e 
scope of v o c a t i o n a l r e h a b i l i t a t i o n . 

Under e i t h e r t h e o r y , t he d i s p o s i t i v e q u e s t i o n i s whether 
s t r e s s m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c a r d i o v a s c u l a r 
problems. R e s o l u t i o n o f t h i s complex medical q u e s t i o n l a r g e l y 
t u r n s on e x p e r t medical evidence. U r i s v. Compensation 
Department, 247 Or 420, 426 (196 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1985). 
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I n s u p p o r t of c o m p e n s a b i l i t y , c l a i m a n t o f f e r e d o p i n i o n s 
from Dr. C a r t e r , a p s y c h i a t r i s t and p h y s i c i a n , and Dr. Romm, a 
c o n s u l t i n g c a r d i o l o g i s t . C a r t e r opined t h a t s t r e s s c o n s t i t u t e d a 
"major and m a t e r i a l f a c t o r " i n the p r e c i p i t a t i o n of the m y o c a r d i a l 
i n f a r c t i o n and the need f o r s u r g e r y . C a r t e r i n d i c a t e d t h a t the 
American Heart A s s o c i a t i o n l i s t s s t r e s s as one of the f a c t o r s i n 
the development o f m y o c a r d i a l i n f a r c t i o n . Dr. Romm opined t h a t 
s t r e s s was a " s i g n i f i c a n t c o n t r i b u t i n g f a c t o r " i n the development 
of t h e i n f a r c t i o n . 

A c o n t r a r y o p i n i o n was o f f e r e d by Dr. K l o s t e r , a 
c a r d i o l o g i s t and p r o f e s s o r of medicine a t the Oregon H e a l t h 
Sciences U n i v e r s i t y , who t e s t i f i e d t h a t s t r e s s "almost c e r t a i n l y " 
d i d not cause the m y o c a r d i a l i n f a r c t i o n . He e x p l a i n e d t h a t acute 
m y o c a r d i a l i n f a r c t i o n i s caused by a t o t a l o c c l u s i o n ( i . e . 
n a r r o w i n g ) of the a r t e r y by a blood c l o t and t h a t t h e r e i s no 
evidence t h a t s t r e s s w i l l cause f o r m a t i o n of such a c l o t . 

K l o s t e r noted t h a t c l a i m a n t had p r e e x i s t i n g c o r o n a r y 
h e a r t d i s e a s e , i . e . , p a r t i a l o c c l u s i o n of coronary a r t e r i e s , and 
had t h r e e o f the f i v e major r i s k f a c t o r s i n the development o f 
h e a r t d i s e a s e . He l i s t e d those f a c t o r s as an e l e v a t e d c h o l e s t e r o l 
l e v e l , h i g h blood p r e s s u r e or h y p e r t e n s i o n , and a h i s t o r y o f 
c i g a r e t t e smoking. He noted the absence of c o n c l u s i v e evidence 
t h a t s t r e s s i s a r i s k f a c t o r i n the development of h e a r t d i s e a s e . 

We f i n d Dr. K l o s t e r ' s c o n c l u s i o n s t o be most p e r s u a s i v e 
f o r two reasons. F i r s t , as a s p e c i a l i s t i n c a r d i o l o g y , he i s more 
q u a l i f i e d than Dr. C a r t e r t o analyze and di s c u s s c l a i m a n t ' s 
c a r d i o v a s c u l a r problems. Second, h i s o p i n i o n was more thorough 
and w e l l - r e a s o n e d than those of bot h Drs. C a r t e r and Romm. See 
Somers v. SAIF, 77 Or App 259, 263 (198 6 ) . Consequently, we are 
unable t o f i n d t h a t s t r e s s , r e s u l t i n g e i t h e r from the compensable 
i n j u r y and sequelae or from attendance a t the c o n v e n t i o n , 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c a r d i o v a s c u l a r c o n d i t i o n . We 
con c l u d e , t h e r e f o r e , t h a t the c a r d i o v a s c u l a r c o n d i t i o n was not 
compensable. 

ORDER 

The Referee's order dated December 18, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
which set a s i d e the D e t e r m i n a t i o n Order of October 24, 1986 and 
gr a n t e d a d d i t i o n a l temporary t o t a l d i s a b i l i t y compensation i s 
re v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d . The remainder 
of t he o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed fee of $400, t o be p a i d by the SAIF C o r p o r a t i o n . 

LEO R. WIDENMANN, Claimant WCB 86-10622 & 85-03572 
R o l l , Westmoreland & Lavis, Claimant's Attorneys July 18, 1988 
J e f f Gerner (SAIF), Defense Attorney Order on Review 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n requests review of Referee 
Q u i l l i n a n ' s order t h a t awarded c l a i m a n t i n t e r i m compensation f o r 
the p e r i o d from' August 1, 1985, t o J u l y 8, 1986. SAIF a l s o 
a s s e r t s t h a t the Referee e r r e d i n a d m i t t i n g a document i n 
v i o l a t i o n of OAR 438 - 0 7 - 0 0 5 ( 3 ) ( a ) . The issu e s on review are 
whether the Referee e r r e d i n a d m i t t i n g E x h i b i t 64A and whether 
c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation from August 1 , 1985 
t o J u l y 8, 1986. 
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FINDINGS OF FACT 

I n 1970, c l a i m a n t s u s t a i n e d broken r i b s and a broken 
p e l v i s i n a noncompensable motor v e h i c l e a c c i d e n t . He a p p a r e n t l y 
achieved symptomatic r e c o v e r y from t h a t i n j u r y . 

On March 6, 1978, c l a i m a n t s u s t a i n e d a compensable low 
back and l e f t h i p i n j u r y when, w h i l e w o r k i n g f o r Oceanlake Ready 
Mix Co., an i n s u r e d of SAIF, he was b u r i e d up t o h i s s h o u l d e r s i n 
d i r t . The c l a i m was accepted and processed t h r o u g h c l o s u r e . 

I n 1979, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m which was 
or d e r e d accepted by a March 23, 1981 Opi n i o n and Order as an 
a g g r a v a t i o n of the u n d e r l y i n g p r e e x i s t i n g d e g e n e r a t i v e l e f t h i p 
c o n d i t i o n . The order was a f f i r m e d on Board review. A 
D e t e r m i n a t i o n Order g r a n t e d 15 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low back. That award was 
in c r e a s e d t o 55 pe r c e n t by a J u l y , 1982 Opinion and Order, and was 
a f f i r m e d on Board r e v i e w . 

I n September of 1984, c l a i m a n t o b t a i n e d employment as a 
maintenance man f o r S u r f t i d e s Beach Resort. On November 27, 1984, 
he f i l e d a c l a i m f o r a November 13, 1984 i n j u r y t o h i s upper back, 
which a l l e g e d l y o c c u r r e d w h i l e he was b a i l i n g water from a 
f l o o d i n g area. He r e p o r t e d f e e l i n g a snap i n h i s neck and 
shoulder area. 

On December 7, 1984, Roman Wolansky, D.C., d e s c r i b e d p a i n 
i n t h e c e r v i c a l and t h o r a c i c r e g i o n s and diagnosed T-2 s u b l u x a t i o n . 
A December 19, 1984 supplemental medical r e p o r t i d e n t i f i e d a 
November 13, 1984 i n j u r y a t S u r f t i d e s Beach Resort and r e l e a s e d 
c l a i m a n t t o m o d i f i e d work as of December 10, 1984, w i t h r e s t r i c t i o n s 
a g a i n s t l i f t i n g more than 20 pounds or r a i s i n g arms overhead. 

On January 2, 1985, c l a i m a n t saw John M. Vargo, D.O., who 
took a h i s t o r y o f neck and upper back d i s c o m f o r t and "very s u b j e c t i v e 
low back 'problems.'" Dr. Vargo f e l t t h a t c l a i m a n t ' s upper back 
c o m p l a i n t s were l e g i t i m a t e and diagnosed c e r v i c a l m y o s i t i s and 
d e g e n e r a t i v e j o i n t disease of the c e r v i c a l s p i n e . 

R e l i a n c e Insurance Company, the i n s u r e r f o r S u r f t i d e s , 
denied r e s p o n s i b i l i t y by l e t t e r dated February 28, 1985, a l l e g i n g 
t h a t t h e c l a i m was an a g g r a v a t i o n of the 1978 low back i n j u r y . 

On August 2, 1985, an ord e r denying d e s i g n a t i o n o f a p a y i n g 
agent p u r s u a n t t o ORS 656.307 i s s u e d . SAIF C o r p o r a t i o n was 
i d e n t i f i e d as a p a r t y and r e c e i v e d t h a t o r d e r on August 5, 1985. 

On January 15, 1986, the Orthopaedic C o n s u l t a n t s performed 
an independent medical e x a m i n a t i o n a t the request of R e l i a n c e 
Insurance Company. They d e s c r i b e d c o m p l a i n t s i n the c e r v i c a l - d o r s a l 
spine a t the p o s t e r i o r shoulder g i r d l e , which they r e l a t e d t o t h e 
November, 1984 i n j u r y . They s p e c i f i c a l l y s t a t e d t h a t t h e 
November 13, 1984 i n c i d e n t " i n no way f l a r e d - u p t h e p r e v i o u s 
c o n d i t i o n i n r e l a t i o n t o h i s ( c l a i m a n t ' s ) low back and p e l v i s , which 
seems u n r e l a t e d t o the p r e s e n t i n j u r y . " (Ex 68-7). 

On J u l y 8, 1986, SAIF C o r p o r a t i o n f o r m a l l y denied 
r e s p o n s i b i l i t y f o r t h e c e r v i c a l , upper back, and shoulder problems. 

R i c h a r d C. Arbeene, M.D., an o r t h o p e d i s t , saw c l a i m a n t on 
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J u l y 16, 1986, a t SAIF's r e q u e s t . He found no r e l a t i o n s h i p between 
c l a i m a n t ' s neck, s h o u l d e r , and upper back c o m p l a i n t s and h i s 1978 low 
back i n j u r y . 

At the commencement of the October 23, 1986 h e a r i n g , 
c l a i m a n t withdrew a l l issues r e l a t i n g t o SAIF's d e n i a l o f 
r e s p o n s i b i l i t y f o r the a g g r a v a t i o n . The remaining i s s u e was 
c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation from t h e date 
c l a i m a n t ' s lawyer a l l e g e d l y sent SAIF C o r p o r a t i o n a demand f o r 
b e n e f i t s (August 1, 1985), t o J u l y 8, 1986, the date SAIF f o r m a l l y 
denied t he c l a i m . Over SAIF's o b j e c t i o n , t h e Referee a d m i t t e d i n t o 
evidence a document dated August 1, 1985, e n t i t l e d "NOTICE OF 
AGGRAVATION AND BENEFIT DEMAND," authored by c l a i m a n t ' s a t t o r n e y and 
addressed t o SAIF C o r p o r a t i o n . The Referee found t h a t SAIF r e c e i v e d 
m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work on August 1, 
1985, and t h a t i t n e i t h e r commenced payment o f i n t e r i m compensation 
b e n e f i t s nor denied the c l a i m u n t i l J u l y 8, 1986. She concluded t h a t 
c l a i m a n t was e n t i t l e d t o i n t e r i m compensation b e n e f i t s f o r t h a t 
p e r i o d . 

CONCLUSIONS AND OPINION 

E v i d e n t i a r y R u l i n g 

At h e a r i n g , c l a i m a n t o f f e r e d E x h i b i t 64A, which was an 
August 1, 1985 form l e t t e r t o SAIF C o r p o r a t i o n e n t i t l e d "NOTICE OF 
AGGRAVATION AND BENEFIT DEMAND." I t s t a t e d t h a t m edical v e r i f i c a t i o n 
of a g g r a v a t i o n was enc l o s e d , i d e n t i f i e d f i v e documents, and requested 
"immediate compensation payment." 

The document was a d m i t t e d over SAIF's o b j e c t i o n on the 
b a s i s t h a t " . . . i t ' s a l r e a d y p a r t of SAIF C o r p o r a t i o n ' s c l a i m s f i l e , 
and i t appear ( s i c ) t o me merely t o i n d i c a t e what was enclosed w i t h 
a d d i t i o n a l e n c l o s u r e s on the bottom, which are a l r e a d y a p a r t o f t h i s 
r e c o r d . " The Referee used the date of t h a t l e t t e r t o e s t a b l i s h t h e 
date of SAIF's o b l i g a t i o n t o commence payment o f i n t e r i m compensation 
on the a g g r a v a t i o n c l a i m . On rev i e w , the i n s u r e r renews i t s 
o b j e c t i o n . 

OAR 43 8 - 0 7 - 0 0 5 ( 3 ) ( b ) , t he r u l e i n e f f e c t on the date o f 
h e a r i n g , p r o v i d e s t h a t a c l a i m a n t must f i l e w i t h t he Hearings 
D i v i s i o n any evidence upon which he i n t e n d s t o r e l y not l e s s than 10 
days p r i o r t o the h e a r i n g . I n the pr e s e n t case, c l a i m a n t s u b m i t t e d 
an e x h i b i t r e l e v a n t t o the i s s u e of h i s e n t i t l e m e n t t o i n t e r i m 
compensation on the date of h e a r i n g . The document had a l l e g e d l y been 
prepared by c l a i m a n t ' s a t t o r n e y and i n h i s possession s i n c e August 1, 
1985, more than one year p r i o r t o h e a r i n g . 

OAR 438-07-005(4) p r o v i d e s t h a t t h e r e f e r e e has d i s c r e t i o n 
t o admit e x h i b i t s f i l e d i n v i o l a t i o n o f the "10-day r u l e , " upon a 
f i n d i n g o f good cause f o r the f a i l u r e t o f i l e w i t h i n t h e p r e s c r i b e d 
time l i m i t s . The Referee made no s p e c i f i c f i n d i n g w i t h r e g a r d t o 
whether or not good cause had been demonstrated. Her admission of 
the e x h i b i t w i t h o u t f i r s t e s t a b l i s h i n g good cause was imprope r , and 
we do not c o n s i d e r i t on review. See David W. M a r t i n , 37 Van Natt a 
1699, 1700 (1985 ). and Bruce D. C r a i g , 37 Van Natta 1143, 1145 (1985 ) . 

I n t e r i m Compensation 

ORS 656.273(6) p r o v i d e s t h a t a c l a i m f o r a g g r a v a t i o n s h a l l 
be processed by the i n s u r e r t he same as a c l a i m i n the f i r s t 
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i n s t a n c e , "...except t h a t the f i r s t i n s t a l l m e n t o f compensation due 
. . . s h a l l be p a i d no l a t e r than t he 14th day a f t e r the s u b j e c t 
employer has n o t i c e or knowledge of m e d i c a l l y v e r i f i e d i n a b i l i t y t o 
work r e s u l t i n g from t he worsened c o n d i t i o n . " T h i s s t a t u t o r y language 
has been c o n s t r u e d t o r e q u i r e medical v e r i f i c a t i o n o f a worsened 
c o n d i t i o n a r i s i n g out of the o r i g i n a l i n j u r y or d i s e a s e . S i l s b y v. 
SAIF, 39 Or App 555 (197 9 ) . 

The Referee i d e n t i f i e d Dr. Wolansky's i n i t i a l r e p o r t , the 
801, and Dr. Vargo's r e p o r t s , as being i n SAIF's possession on 
August 1 , 1985. She s t a t e d , "Those r e p o r t s w h i l e showing an 
i n a b i l i t y t o work due t o a worsening would a l s o r a i s e the q u e s t i o n as 
t o whether t h i s c l a i m was r e l a t e d t o the e a r l i e r 1978 i n j u r y . A 
reasonably p r u d e n t c a r r i e r c o u l d and should have i m m e d i a t e l y 
i n v e s t i g a t e d t h i s c l a i m and denied w i t h i n 14 days, or 60 days a t the 
most. I t d i d not do so." On t h a t b a s i s , t he Referee concluded t h a t 
SAIF was r e q u i r e d t o commence i n t e r i m compensation under t h e 
s t a t u t e . We d i s a g r e e . 

F i r s t , t h e r e i s no evidence, e i t h e r by a f f i d a v i t , 
t e s t i m o n y , postmarked envelope, r e t u r n r e c e i p t , or date stamp, t h a t 
any o f t h e med i c a l documents r e f e r r e d t o were m a i l e d t o or r e c e i v e d 
by SAIF p r i o r t o i t s d e n i a l . 

Second, even i f t h e documents were i n SAIF's p o s s e s s i o n , 
they do n o t . i n d i c a t e t h a t c l a i m a n t was unable t o work as a r e s u l t of 
the 1978 low back i n j u r y , even by i n f e r e n c e . Rather, each r e f e r s t o 
the 1984 i n j u r y t o the neck and upper back. 

T h i s i s not a c l a i m i n the f i r s t i n s t a n c e which r e q u i r e s 
e i t h e r d e n i a l or commencement of i n t e r i m compensation w i t h i n 14 days 
of r e c e i p t o f the c l a i m . The re q u i r e m e n t s t h a t t r i g g e r t h e 
o b l i g a t i o n t o pay i n t e r i m compensation i n a c l a i m f o r a g g r a v a t i o n are 
s p e c i f i c . 

The Referee's statement t h a t the c a r r i e r s hould have 
i n v e s t i g a t e d t h e c l a i m , w h i l e r e l e v a n t i n d e t e r m i n i n g t he c a r r i e r ' s 
reasonableness i n t i m e l y a c c e p t i n g or denying t he c l a i m , i s not the 
st a n d a r d f o r d e t e r m i n i n g whether the i n s u r e r i s o b l i g e d t o commence 
i n t e r i m compensation b e n e f i t s on an a g g r a v a t i o n c l a i m under ORS 
656. 273 ( 6 ) . 

We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t SAIF 
r e c e i v e d m e d i c a l v e r i f i c a t i o n of c l a i m a n t ' s i n a b i l i t y t o work as a 
r e s u l t o f a worsening of h i s compensable low back i n j u r y , so as t o 
t r i g g e r SAIF's r e s p o n s i b i l i t y t o commence payment of i n t e r i m 
compensation b e n e f i t s . 

ORDER 

The Referee's o r d e r dated November 18, 1986, i s r e v e r s e d 
and SAIF C o r p o r a t i o n ' s J u l y 8, 1986 d e n i a l i s r e i n s t a t e d . 
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GARY P. WOOD, Claimant WCB 86-14237 & 87-01392 
Theresa Welch, Claimant's Attorney July 18, 1988 
Waggoner, F a r l e i g h , et a l . , Defense Attorneys Order on Review 
John Motley (SAIF), Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f Referee H u f f ' s order t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l s of h i s back i n j u r y on the 
ba s i s t h a t c l a i m a n t was not a " s u b j e c t worker" w i t h i n t h e meaning of 
the Workers' Compensation s t a t u t e s . On A p r i l 7, 1988, c l a i m a n t 
f i l e d a motion t o remand the case t o the Referee f o r t h e t a k i n g of 
a d d i t i o n a l evidence. We d e f e r r e d r u l i n g on the motion u n t i l the 
time of Board review. No b r i e f s were f i l e d on the m e r i t s . On 
r e v i e w , we d e c l i n e t o remand the m a t t e r t o the Referee, and we 
a f f i r m the Referee's o r d e r . 

ISSUES 

1. Remand f o r the t a k i n g of a d d i t i o n a l evidence. 

2. Whether c l a i m a n t was a " s u b j e c t worker" a t the time of 
h i s i n d u s t r i a l i n j u r y . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

Remand 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). To m e r i t remand, i t must be shown t h a t 
m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e the 
h e a r i n g . Bernard L. Osborn, 37 Van Na t t a 1054, 1055, a f f ' d mem 80 
Or App 152 (1986). 

Claimant r e q u e s t s remand i n ord e r t o take a d d i t i o n a l 
evidence c o n c e r n i n g h i s s t a t u s as a " s u b j e c t worker." See ORS 
656.027; 656.006(27). S p e c i f i c a l l y , c l a i m a n t wishes t o i n t r o d u c e 
evidence p u r p o r t e d l y showing t h a t SAIF's i n s u r e d had e l e c t i v e 
coverage o f c l a i m a n t . Claimant has made no showing t h a t t h e 
p r o f e r r e d evidence was not reasonably o b t a i n a b l e p r i o r t o h e a r i n g . 
To t h e c o n t r a r y , c l a i m a n t a s s e r t s t h a t he b e l i e v e d t h a t t h e evidence 
would be pre s e n t e d by SAIF. 

The two d e n i a l s a t i s s u e both contended t h a t c l a i m a n t was 
not a " s u b j e c t worker." I n a d d i t i o n , t h e r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s a t t o r n e y was aware t h a t t h e coverage q u e s t i o n was a t 
i s s u e . Under the ci r c u m s t a n c e s , we conclude t h a t the r e c o r d has not 
been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." Claimant's motion f o r remand i s den i e d . 

" S u b j e c t Worker" 

We a f f i r m and adopt the Referee's O p i n i o n on the m e r i t s . 
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ORDER 

The Referee's o r d e r dated December 16, 1987 i s a f f i r m e d 
and adopted. The Board approves a c l i e n t - p a i d f e e f o r counsel f o r 
Community S e r v i c e s Consortium not t o exceed $616.25. 

FRANK E. BATTAGLIA, Claimant WCB 87-17060 
Samuel A. H a l l , J r . , Claimant's Attorney July 20, 1988 
Lester Huntsinger (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee McCullough's o r d e r 
which a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no unscheduled 
permanent d i s a b i l i t y f o r h i s low back i n j u r y . The i s s u e i s e x t e n t 
of unscheduled d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant was w o r k i n g as a ranch hand when he i n j u r e d h i s 
low back w h i l e t r y i n g t o l i f t a l o g . The i n j u r y o c c u r r e d on 
February 20, 1986. He f i l e d a c l a i m w i t h the employer on 
A p r i l 10, 1986. 

Claimant had p r e v i o u s l y i n j u r e d h i s low back i n 
June 1985 i n another s t a t e . He c o n t i n u e d t o ex p e r i e n c e low back 
p a i n u n t i l the time of h i s February 1986 i n j u r y . 

Claimant has r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f o r h i s low 
back s i n c e t he February 1986 work i n j u r y . 

His c l a i m was c l o s e d by D e t e r m i n a t i o n Order i s s u e d on 
March 9, 1987. He was awarded temporary d i s a b i l i t y compensation 
but no permanent d i s a b i l i t y . 

The o p i n i o n s of t h r e e p h y s i c i a n s are i n c l u d e d i n the 
r e c o r d : Drs. B o l i n , F i t c h e t t and C a r l s t r o m . A l l t h r e e p h y s i c i a n s 
note a m i l d d e g e n e r a t i v e back c o n d i t i o n . A l l t h r e e a l s o note 
r e s t r i c t i o n s r e g a r d i n g heavy l a b o r a c t i v i t i e s which t h e y a t t r i b u t e 
a t l e a s t i n p a r t t o c l a i m a n t ' s November 1986 i n j u r y . 

C l a imant's d e g e n e r a t i v e back c o n d i t i o n i s n ot 
w o r k - r e l a t e d . 

Claimant was 40 years o l d as of the date o f h e a r i n g . He 
has completed h i g h s c h o o l . I n a d d i t i o n , he has completed t h r e e 
years of c o l l e g e l e v e l courses i n d r a f t i n g and math. He has 
worked a t a v a r i e t y o f r e l a t i v e l y s h o r t term v o c a t i o n a l a c t i v i t i e s 
i n c l u d i n g s h o r t o r d e r c o o k i n g , g e n e r a l l a b o r and e l e c t r i c i a n work 
f o r a c i r c u s , machine shop.work, and dishwas h i n g . 

Claimant i s not c r e d i b l e . Claimant's co-worker, 
Renee Willemsen, i s c r e d i b l e . 

C l a imant has s u f f e r e d no permanent impairment as a 
r e s u l t of the November 20, 1986 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t seeks an award o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . The c r i t e r i a f o r r a t i n g o f 
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unscheduled d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y 
due t o the compensable i n j u r y . ORS 656.214(5). Permanent l o s s of 
e a r n i n g c a p a c i t y i s r a t e d based upon a c o m b i n a t i o n of the worker's 
p h y s i c a l impairment, work e x p e r i e n c e , and o t h e r s o c i a l and 
v o c a t i o n a l f a c t o r s . _ I d . ; OAR 436-30-380 e t seq. Claimant r e l i e s 
upon h i s own t e s t i m o n y and the o p i n i o n s of Drs. B o l i n , F i t c h e t t 
and C a r l s t r o m t o e s t a b l i s h permanent impairment r e s u l t i n g from the 
accepted i n j u r y . 

A part from c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e , which 
i s not w o r k - r e l a t e d , the b a s i s f o r the p h y s i c i a n s ' recommended 
r e s t r i c t i o n s from heavy l a b o r i s c l a i m a n t ' s r e p o r t e d symptoms. 
F u r t h e r , the p h y s i c i a n s ' a t t r i b u t i o n of c l a i m a n t ' s d i s a b i l i t y , 
e i t h e r t o t a l l y or i n p a r t , t o the accepted i n j u r y i s dependent 
upon the h i s t o r y g i v e n by c l a i m a n t r e g a r d i n g h i s low back 
c o n d i t i o n p r i o r t o February 20, 1986. The Referee found t h a t 
c l a i m a n t ' s r e p o r t of h i s symptoms was not r e l i a b l e and t h a t the 
h i s t o r y g i v e n t o the t h r e e p h y s i c i a n s r e g a r d i n g h i s 
p r e - F e b r u a r y 20, 1986 c o n d i t i o n was i n a c c u r a t e . We a f f i r m and 
adopt the Referee's d i s c u s s i o n and c o n c l u s i o n s r e g a r d i n g these 
q u e s t i o n s as found on Pages 2 and 3 of the o r d e r . 

When, as here, c l a i m a n t ' s case i s based almost e n t i r e l y 
upon h i s v e r a c i t y , and t h a t v e r a c i t y i s d i s c r e d i t e d , we do not 
f i n d t h a t the evidence preponderates i n f a v o r of a f i n d i n g of 
permanent impairment. See Timothy J. Swodeck, 39 Van N a t t a 341 
( 1 9 8 7 ) . Absent compensable permanent impairment r e s u l t i n g i n a 
l o s s of e a r n i n g c a p a c i t y , t h e r e i s no b a s i s f o r an award o f 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The Referee's order dated May 26, 1987 i s a f f i r m e d . 

DALE R. BENNETT, C l a i m a n t WCB 8 7 - 0 9 8 3 5 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee B l e v i n s ' o r d e r t h a t : 
(1) awarded a d d i t i o n a l temporary t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t d e c l i n e d t o award scheduled permanent 
d i s a b i l i t y f o r her arms and awarded 20 p e r c e n t (64 degrees) 
unscheduled permanent d i s a b i l i t y f o r a back i n j u r y . On r e v i e w , 
c l a i m a n t r a i s e s t h e i s s u e s of e x t e n t of scheduled and unscheduled 
permanent d i s a b i l i t y . I n i t s b r i e f , t h e i n s u r e r argues t h a t c l a i m a n t 
was not e n t i t l e d t o the a d d i t i o n a l temporary d i s a b i l i t y . 

FINDINGS OF FACT 

Clai m a n t , 28 a t h e a r i n g , worked as a f i s h f i l l e t e r . She 
s u f f e r e d a compensable c e r v i c a l back s t r a i n on September 12, 1986. 
She sought t r e a t m e n t from Dr. Schmidt, o s t e o p a t h , on 
September 15, 1986. He diagnosed c e r v i c a l and d o r s a l ( t h o r a c i c ) back 
s t r a i n . Claimant was t r e a t e d c o n s e r v a t i v e l y w i t h r e s t , muscle 
r e l a x a n t s , and p h y s i c a l t h e r a p y . She a l s o d i e t e d a t Dr. Schmidt's 
s u g g e s t i o n , l o s i n g 47 pounds. 

Claimant was examined on December 10, 1986 by Dr. Martens, 
o r t h o p e d i s t . He found c l a i m a n t m e d i c a l l y s t a t i o n a r y as of t h a t d a t e , 
and r a t e d her m i n i m a l l y i m p a i r e d . 
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On January 13, 1987, Dr. Schmidt completed a form r e p o r t t o 
the i n s u r e r n o t i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

A D e t e r m i n a t i o n Order issued on February 18, 1987 which 
found c l a i m a n t m e d i c a l l y s t a t i o n a r y as of January 13, 1987 and 
awarded 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r 
her back c o n d i t i o n . A second D e t e r m i n a t i o n Order i s s u e d on March 2 1, 
1987 a f f i r m i n g t h e f i r s t o r d e r . 

On A p r i l 13, 1987, Dr. Schmidt r e p o r t e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y i n a l e t t e r t o the i n s u r e r . 

On J u l y 25 and 26, 1987, c l a i m a n t r e t u r n e d t o her 
employer i n a m o d i f i e d j o b as a shrimp p i c k e r . The work 
aggravated her back s t r a i n , and Dr. Schmidt took her o f f work. 
She has s i n c e been r e l e a s e d t o l i g h t work, w i t h r e s t r i c t i o n s t o 
l i f t i n g no more tha n 30 pounds, no l i f t i n g above t h e s h o u l d e r , and 
no r e p e t i t i v e pushing and p u l l i n g . She has not r e t u r n e d t o work. 

Claimant f i n i s h e d t h e n i n t h grade, and l a t e r o b t a i n e d 
her GED. Her work h i s t o r y c o n s i s t s o f u n s k i l l e d work i n t h e 
medium c a t e g o r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y on January 13, 1987, the date on which t h e 
D e t e r m i n a t i o n Order found her m e d i c a l l y s t a t i o n a r y . I n s t e a d , he 
found c l a i m a n t m e d i c a l l y s t a t i o n a r y on A p r i l 13, 1987, the date on 
which Dr. Schmidt r e p o r t e d by l e t t e r t h a t she was s t a t i o n a r y . 

To s e t as i d e a D e t e r m i n a t i o n Order as premature, 
c l a i m a n t has the burden of p r o v i n g her compensable c o n d i t i o n was 
not m e d i c a l l y s t a t i o n a r y a t t h e time o f c l a i m c l o s u r e . Brad T. 
G r i b b l e , 37 Van Na t t a 92 (198 5 ) . M e d i c a l l y s t a t i o n a r y means t h a t 
"no f u r t h e r m a t e r i a l improvement would reasonably be expected from 
m e d i c a l t r e a t m e n t or t h e passage o f t i m e . " ORS 656.005(17). We 
may c o n s i d e r evidence on t h a t i s s u e t h a t was not a v a i l a b l e t o t h e 
E v a l u a t i o n S e c t i o n , so l o n g as i t addresses c l a i m a n t ' s c o n d i t i o n 
at t i m e of c l o s u r e . Scheuning v. J.R. Sim p l o t & Co, 84 Or App 622 
(1 9 8 7 ) . Dr. Martens r e p o r t e d c l a i m a n t had become m e d i c a l l y 
s t a t i o n a r y on December 10, 1986. Her t r e a t i n g p h y s i c i a n r e p o r t e d 
t h e same on January 13, 1987. His c o n c l u s i o n was b r i e f l y n o t e d , 
w i t h o u t e x p l a n a t i o n , on.a form s u b m i t t e d t o the i n s u r e r . I n a 
l e t t e r t o t h e i n s u r e r dated A p r i l 13, 1987, Dr. Schmidt s a i d 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y , but d i d not s p e c i f y on what 
date she had become so. On May 1 1 , 1987, he ag a i n r e p o r t e d on a 
form t h a t c l a i m a n t became s t a t i o n a r y on a p p r o x i m a t e l y 
A p r i l 15, 1987. Again t h i s statement i s not e x p l a i n e d . 

We conclude t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
January 13, 1987. Altho u g h Dr. Schmidt l a t e r s a i d c l a i m a n t was 
s t a t i o n a r y as of a l a t e r d a t e , those o p i n i o n s are not p e r s u a s i v e . 
N e i t h e r r e p o r t c l e a r l y s t a t e s t h a t c l a i m a n t was not s t a t i o n a r y on 
January 13, 1987. Assuming they s h o u l d be read t o say t h a t , t h e r e 
i s no e x p l a n a t i o n f o r Dr. Schmidt's change o f o p i n i o n . There i s 
no evidence o f what, i f any, medical t r e a t m e n t c l a i m a n t r e c e i v e d 
a f t e r January 13, 1987 u n t i l a subsequent a g g r a v a t i o n i n 
J u l y 1987. We conclude t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
January 13, 1987. We t h e r e f o r e r e i n s t a t e t h e D e t e r m i n a t i o n Order 
on t h a t i s s u e . ... 



Claimant contends t h a t she i s e n t i t l e d t o scheduled 
permanent d i s a b i l i t y f o r p a i n i n her arms, p a r t i c u l a r l y her r i g h t 
arm. The October 3, 1986 r e p o r t from Dr. Schmidt i n c l u d e s t h e 
comment t h a t c l a i m a n t ' s r i g h t arm was " t i r e d and achy." 
Dr. Martens' r e p o r t c o n t a i n s c l a i m a n t ' s c o m p l a i n t s o f p a i n 
r a d i a t i n g down her r i g h t i n n e r arm t o the elbow. She r e p o r t e d 
t h a t the p a i n i n c r e a s e d w i t h p u s h i n g , p u l l i n g , l i f t i n g , and work 
above shoul d e r l e v e l . Her range o f motion was normal. 
Dr. Martens found c l a i m a n t d i d not have any f u n c t i o n a l o v e r l a y . 
Claimant t e s t i f i e d t h a t she s u f f e r s the same symptoms, now 
sometimes e x t e n d i n g down her r i g h t arm t o her f i n g e r s . 

A p h y s i c i a n ' s r e p o r t i s not necessary r e g a r d i n g e x t e n t 
of d i s a b i l i t y . A c l a i m a n t may be a competent w i t n e s s as t o her 
p a i n and r e s u l t i n g d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 
( 1 9 8 4 ) ; U r i s v. Compensation Dept., 247 Or 420 (1967). I n t h i s 
case, t h e Referee d i d not f i n d c l a i m a n t ' s t e s t i m o n y p e r s u a s i v e . 
The r e c o r d does not c o n t a i n s u f f i c i e n t i n d i c e s of r i g h t arm 
d i s a b i l i t y t o persuade us t h a t the Referee e r r e d . A f t e r r e v i e w i n g 
t h e m e d i c a l and l a y evidence, we are not persuaded t h a t c l a i m a n t ' s 
compensable i n j u r y has r e s u l t e d i n a permanent l o s s o f use or 
f u n c t i o n of her r i g h t arm. Consequently, we a f f i r m t h a t p o r t i o n 
o f t h e Referee's o r d e r t h a t d e c l i n e d t o award scheduled permanent 
d i s a b i l i t y . 

C l a imant's j o b a t i n j u r y i s r a t e d as medium work. A f t e r 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y , Dr. Schmidt r e l e a s e d her t o 
work l i f t i n g no more than 30 pounds, never w o r k i n g above shoulder 
l e v e l , w i t h no r e p e t i t i v e pushing and p u l l i n g . Claimant agreed 
w i t h her d o c t o r , but f e l t she c o u l d l i f t no more tha n 20 pounds. 
Dr. Martens r e p o r t e d her permanent back impairment as m i n i m a l , but 
agreed w i t h the l i m i t a t i o n s s e t by Dr. Schmidt. A l l of these 
r e p o r t s d e s c r i b e a worker capable of d o i n g l i g h t work. We f i n d 
t h a t c l a i m a n t ' s permanent impairment i s i n the m i n i m a l range. 

I n r a t i n g t he e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r the medical and l a y evidence o f p h y s i c a l 
impairment from t h e compensable i n j u r y , and a l l the r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-36-380 e t 
seg. We a p p l y these r u l e s as g u i d e l i n e s , not mechanical 
f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505 ( 1 9 8 5 ) ; 
F r a i j o v. Fred S. Bay News Co., 50 Or App 260 (1982). F o l l o w i n g 
our de novo review of t h e evidence, i n c l u d i n g c l a i m a n t ' s 
t e s t i m o n y , and due c o n s i d e r a t i o n o f the aforementioned g u i d e l i n e s , 
we conclude t h a t the 20 p e r c e n t award g r a n t e d by the D e t e r m i n a t i o n 
Order does not a d e q u a t e l y compensate c l a i m a n t f o r her d i s a b i l i t y . 
I n terms of permanent l o s s of wage e a r n i n g c a p a c i t y , she i s now 
l i m i t e d t o l i g h t work. She has m e d i c a l l y imposed r e s t r i c t i o n s on 
a c t i v i t i e s o f l i f t i n g , r e p e t i t i v e p u s h - p u l l movements and w o r k i n g 
w i t h her arms above her shoulder l e v e l . We t h e r e f o r e m o d i f y t h e 
Referee on t h i s i s s u e . Claimant i s a l l o w e d an award o f 
compensation o f 30 p e r c e n t unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's order dated October 20, 1987 i s m o d i f i e d 
and a f f i r m e d . Claimant i s awarded 10 p e r c e n t (32 degrees) 
unscheduled permanent d i s a b i l i t y i n a d d i t i o n t o the 20 p e r c e n t 
awarded by D e t e r m i n a t i o n Order, f o r a t o t a l o f 30 p e r c e n t (96 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . C l aimant's 
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a t t o r n e y i s awarded an a t t o r n e y fee equal t o 25 p e r c e n t o f 
c l a i m a n t ' s i n c r e a s e d compensation, not t o exceed $3,800. The 
Referee's o r d e r i s o t h e r w i s e a f f i r m e d . The Board approves a 
c l i e n t - p a i d f e e not t o exceed $595. 

VERNON D. CUL P , J R . , C l a i m a n t WCB 8 7 - 1 3 9 5 8 
C o o n s & C o l e , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
C u m m i n s , e t a l . , D e f e n s e A t t o r n e y s I n t e r i m O r d e r o f Remand 

The s e l f - i n s u r e d employer has requested Board r e v i e w o f 
Referee Huffman's March 1, 1988 order t h a t s e t as i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome. Contending t h a t t h e r e c o r d has been i m p r o p e r l y 
t r a n s c r i b e d , t h e employer has asked t h a t t h e t r a n s c r i p t e i t h e r be 
c o r r e c t e d or t h i s m a t t e r remanded t o the Referee. We g r a n t t h e 
requ e s t t o remand. 

FINDINGS 

The a l l e g e d i n a c c u r a c y concerns t he t e s t i m o n y o f an 
e x p e r t w i t n e s s , Dr. Nathan. S p e c i f i c a l l y , t h e t r a n s c r i p t r e f l e c t s 
t h a t t h e w i t n e s s answered " I b e l i e v e so" t o t h e q u e s t i o n as t o 
whether i t was m e d i c a l l y p r o b a b l e t h a t c e r t a i n p r e v i o u s l y 
d e s c r i b e d hand a c t i v i t i e s would i n any way a f f e c t t h e o b v i o u s l y 
p r e e x i s t i n g median nerve p a t h o l o g y p r e s e n t i n c l a i m a n t ' s case. 

E n c l o s i n g Dr. Nathan's a f f i d a v i t s t a t i n g t h a t t o t h e 
best of h i s r e c o l l e c t i o n he t e s t i f i e d " I don't b e l i e v e so" t o t h e 
afor e m e n t i o n e d q u e s t i o n , t h e employer r e q u e s t s t h a t we e i t h e r 
c o r r e c t t h e t r a n s c r i p t or remand t h i s case t o the Hearings 
D i v i s i o n f o r f u r t h e r development. I n response, c l a i m a n t ' s c o u n s e l 
r e c a l l s t h a t Dr. Nathan d i d answer as r e p o r t e d i n the t r a n s c r i p t . 
However, s i n c e he concedes t h a t Dr. Nathan p r o b a b l y i n t e n d e d t o 
answer i n t h e n e g a t i v e , c l a i m a n t i s not opposed t o the Board 
t r e a t i n g t h e answer as " I don't b e l i e v e so." 

CONCLUSIONS 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
t o t h e Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , or o t h e r 
necessary a c t i o n . See ORS 656.295(5). C o n s i d e r i n g t h e 
afor e m e n t i o n e d c i r c u m s t a n c e s , we are not prepared t o " t r e a t " Dr. 
Nathan's answer as something o t h e r than t h e t r a n s c r i p t r e p o r t s . 
I n s t e a d , we conclude t h a t t h i s case should be remanded f o r f u r t h e r 
development c o n c e r n i n g t h i s i s s u e . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Gruber, 
t h e P r e s i d i n g Referee f o r the Board's Eugene o f f i c e . Referee 
Gruber i s i n s t r u c t e d t o take f u r t h e r evidence designed t o c l a r i f y 
Dr. Nathan's t e s t i m o n y c o n c e r n i n g t h e afo r e m e n t i o n e d q u e s t i o n . 
T h i s evidence may ta k e t h e form o f e i t h e r t e s t i m o n y a t h e a r i n g or 
by means o f d e p o s i t i o n or i n t e r r o g a t o r y . 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . A f t e r 
a d m i t t i n g t h i s evidence i n t o the r e c o r d , Referee Gruber s h a l l 
p r o v i d e an i n t e r i m o r d e r on remand, d i s c u s s i n g t h e e f f e c t , i f any, 
th e a d d i t i o n a l evidence has had upon the p r i o r o r d e r . Once t h e 
Board r e c e i v e s t h e r e c o r d and the Referee's i n t e r i m o r d e r on 
remand, a supplemental b r i e f i n g schedule w i l l be implemented. 
T h e r e a f t e r , t h e Board w i l l proceed w i t h i t s r e v i e w . 

I T IS SO ORDERED. 
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CAROL A. F I S H E R , C l a i m a n t WCB 8 7 - 1 5 2 1 8 & 8 7 - 1 2 5 4 3 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
R o b e r t s , e t a l ., D e f e n s e A t t o r n e y s O r d e r W i t h d r a w i n g A b a t e m e n t O r d e r 
J a m e s G r i f f i n , A s s i s t a n t A t t o r n e y G e n e r a l 

On June 17, 1988, we abated our May 18, 1988 Order on Review 
t o c o n s i d e r the SAIF C o r p o r a t i o n ' s request f o r r e c o n s i d e r a t i o n . I t has 
come t o our a t t e n t i o n t h a t , on June 16, 1988, SAIF f i l e d i t s p e t i t i o n 
f o r ' j u d i c i a l review of our May 18, 1988 o r d e r . 

J u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r v e s t e d w i t h t h e Court o f 
Appeals upon the f i l i n g of SAIF's appeal. Inasmuch as SAIF had 
p e r f e c t e d i t s appeal p r i o r t o the issuance of our abatement o r d e r , our 
June 17, 1988 or d e r i s a n u l l i t y . 

We have p r e v i o u s l y h e l d t h a t i t i s p o s s i b l e t o withdraw an 
or d e r of abatement a f t e r t h e f i l i n g of a p e t i t i o n f o r j u d i c i a l r e v iew. 
Dan W. H e d r i c k , 38 Van N a t t a 208, 209 (1986). However, we e x e r c i s e 
t h i s a u t h o r i t y r a r e l y . Ronald D. Chaffee, 39 Van Nat t a 1135 (1987). 

Under these c i r c u m s t a n c e s , we d e c l i n e t o withdraw our May 18, 
1988 Order on Review. The issuance of t h i s o rder n e i t h e r " s t a y s " our 
p r i o r o r d e r nor extends t he time f o r seeking review. I n t e r n a t i o n a l 
Paper Company v. W r i g h t , 80 Or App 444 (19 8 6 ) ; F i s c h e r v. a Ait-; 7"5~Or 
App 656 (1985). 

IT IS SO ORDERED. 

D E R Y L E E . FO S T E R , C l a i m a n t WCB 8 6 - 1 0 7 7 6 & 8 6 - 1 0 7 7 5 
P h i l i p H. G a r r o w , C l a i m a n t ' s A t t o r n e y J u l y 2 0 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R i c h a r d B a r b e r ( S A I F ) , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and C r i d e r . 

EBI Companies requests review of those p o r t i o n s o f Referee 
S e i f e r t ' s order t h a t : (1) set aside i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; and (2) upheld t he SAIF 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same 
c o n d i t i o n . A l t h o u g h c l a i m a n t has not f o r m a l l y c r o s s - r e q u e s t e d 
r e v i e w , he argues t h a t t h e Referee e r r e d i n not ass e s s i n g p e n a l t i e s 
and a t t o r n e y fees a g a i n s t SAIF f o r a l l e g e d improper c l a i m s 
p r o c e s s i n g . SAIF has motioned t he Board t o s t r i k e c l a i m a n t ' s b r i e f 
f o r a r g u i n g i s s u e s not r a i s e d by a f o r m a l c r o s s - r e q u e s t f o r r e v i e w . 

The Board re v e r s e s on the iss u e of r e s p o n s i b i l i t y , b u t , 
o t h e r w i s e , a f f i r m s the Referee's o r d e r . 

ISSUES 

1. Whether SAIF's motion t o s t r i k e c l a i m a n t ' s b r i e f s hould 
be g r a n t e d . 

2. Whether c l a i m a n t s u f f e r e d a compensable o c c u p a t i o n a l 
disease as a r e s u l t of h i s work a c t i v i t i e s a t SAIF's i n s u r e d . 

3. Whether c l a i m a n t ' s r e c u r r e n t d i s k h e r n i a t i o n and need 
f o r s u r g e r y are the r e s p o n s i b i l i t y o f EBI or SAIF. 

4. Whether SAIF should be assessed p e n a l t i e s or a t t o r n e y 
f ees. 
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FINDINGS OF FACT 

The Board adopts t he Referees f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

Claimant s u s t a i n e d a.compensable d i s k h e r n i a t i o n a t L5-S1 
i n January 1984, w h i l e w o r k i n g as a t r u c k d r i v e r f o r EBI's i n s u r e d . 
I n March 1984, he underwent a lumbar laminectomy and diskectomy 
performed by Dr. Newby, a surgeon. A few months l a t e r , he resumed 
f u l l - t i m e employment as a t r u c k d r i v e r f o r EBI's i n s u r e d . I n 
February 1985, he began t o exp e r i e n c e a r e t u r n o f p a i n i n h i s r i g h t 
h i p and t h i g h . He was reexamined by Newby i n May 1985. Newby 
suspected a r e c u r r e n t d i s k h e r n i a t i o n , but myelogram and CT scan 
r e s u l t s showed no a b n o r m a l i t i e s . Claimant c o n t i n u e d w o r k i n g f o r 
EBI's i n s u r e d u n t i l November 1985. 

S h o r t l y t h e r e a f t e r , he began w o r k i n g f o r SAIF's i n s u r e d , a 
t r u c k i n g company. Alth o u g h he worked fewer hours a t SAIF's i n s u r e d , 
h i s back p a i n i n c r e a s e d . I n May 1986, he q u i t work due t o h i s back 
p a i n . The f o l l o w i n g month, repeat myelogram and CT scan t e s t s 
r e v e a l e d a r e c u r r e n t d i s k h e r n i a t i o n a t L5-S1. A f t e r r e v i e w i n g t h e 
d i a g n o s t i c t e s t r e s u l t s and reexamining c l a i m a n t , Dr. Newby 
recommended f u r t h e r low back s u r g e r y . 

EBI requested Board review o f t h a t p o r t i o n o f the Referee' 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . No 
c r o s s - r e q u e s t s f o r review were f i l e d . I n h i s "Response B r i e f , " 
c l a i m a n t argues t h a t SAIF should be assessed p e n a l t i e s and a t t o r n e y 
f e e s . 

CONCLUSIONS OF LAW 
Motion To S t r i k e 

SAIF's motion t o s t r i k e c l a i m a n t ' s response b r i e f i s 
denied. The Board has j u r i d i c t i o n t o c o n s i d e r i s s u e s not r a i s e d by 
f o r m a l c r o s s - r e q u e s t f o r r e v i e w . M i l l e r v. SAIF, 78 Or App 158, 161 
(1986) ; Kenneth P r i v a t s k y , 38 Van Na t t a 1015 (1986). 

C o m p e n s a b i l i t y 

I n cases i n v o l v i n g i s s u e s o f bot h c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y , t h e t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . I f t h e c l a i m 
i s compensable, then t h e t r i e r o f f a c t proceeds t o dete r m i n e t h e 
is s u e o f r e s p o n s i b i l i t y . See Runft v. SAIF, 303 Or 493, 498-99 
(1987) ; Joseph L. Woodward, 39 Van N a t t a 1163, 1164 (1 9 8 7 ) . 

Here, a l t h o u g h SAIF c l e a r l y p l a c e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s "new i n j u r y " c l a i m i n i s s u e , t h e Referee analyzed t h e 
c l a i m as s o l e l y an is s u e o f r e s p o n s i b i l i t y . On Board r e v i e w , SAIF 
c o n t i n u e s t o p l a c e c o m p e n s a b i l i t y i n i s s u e . Consequently, c l a i m a n t 
must prove t he c o m p e n s a b i l i t y o f h i s "new i n j u r y " c l a i m b e f o r e we 
address t h e i s s u e o f r e s p o n s i b i l i t y . 

To e s t a b l i s h a compensable o c c u p a t i o n a l disease c l a i m , a 
worker must prove by a preponderance o f the evidence t h a t h i s work 
a c t i v i t i e s , when compared t o non-work a c t i v i t i e s , were t h e major 
c o n t r i b u t i n g cause o f e i t h e r t h e onset or worsening o f h i s 
c o n d i t i o n . D e t h l e f s v. Hyster Co., 295 Or 298 (1 9 8 3 ) ; W e l l e r v. 
Union Ca r b i d e , 288 Or 27, 35 (197 9 ) ; see former 656.802(1) ( a ) . • I f 
the worker's c o n d i t i o n p r e e x i s t e d h i s employment, he must prove t h a t 
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h i s work a c t i v i t i e s caused a worsening o f h i s u n d e r l y i n g c o n d i t i o n . 
Devereaux v. No r t h P a c i f i c Insurance Co., 74 Or App 388, 391 (198 5 ) . 

I n t h e i n s t a n t case, c l a i m a n t s u f f e r e d a h e r n i a t e d d i s k a t 
L5-S1 p r i o r t o h i s employment a t SAIF's i n s u r e d . He, t h e r e f o r e , must 
prove a worsening of h i s u n d e r l y i n g c o n d i t i o n . 

I n May 1985, c l a i m a n t s u f f e r e d i n c r e a s e d low back p a i n , but 
d i a g n o s t i c t e s t s showed no evidence of a d i s k h e r n i a t i o n . One year 
l a t e r , a f t e r w o r k i n g a t SAIF's i n s u r e d f o r a p p r o x i m a t e l y s i x months, 
repeat d i a g n o s t i c t e s t s r e v e a l e d a r e c u r r e n t d i s k h e r n i a t i o n a t 
L5-S1. The r e c o r d c o n t a i n s no evidence o f nonwork a c t i v i t i e s t h a t 
c o u l d e x p l a i n c l a i m a n t ' s r e c u r r e n t d i s k h e r n i a t i o n . See James v. 
SAIF, 290 Or 343, 350-51 (1981) (non-work a c t i v i t i e s s u b s t a n t i a l l y 
d i f f e r e n t from at-work a c t i v i t i e s w i l l not d e f e a t a c l a i m f o r 
o c c u p a t i o n a l d i s e a s e ) . Moreover, c l a i m a n t t e s t i f i e d t h a t h i s back 
p a i n worsened a f t e r h i s employment a t SAIF's i n s u r e d . When he 
f i n a l l y q u i t work i n May 1986, h i s p a i n had "peaked." 

The m edical evidence i n t h i s case c o n s i s t s o f r e p o r t s from 
t h e Orthopaedic C o n s u l t a n t s and Dr. Newby. I n J u l y 1986, the 
C o n s u l t a n t s o p i n e d , i n t e r a l i a : 

"His c u r r e n t problem extends from t h e 
January 3 1, 1984 i n j u r y . " 

"The l o n g t r u c k d r i v i n g hours undoubtedly 
c o n t r i b u t e d t o the r e c u r r e n c e o f h i s 
symptoms." (Emphasis added). 

A few months l a t e r , Newby r e p o r t e d , i n t e r a l i a : 

" P r e s e n t l y [ , ] i t i s my o p i n i o n t h a t 
[ c l a i m a n t ' s ] need t o undergo repeat s u r g e r y 
a r i s e s from h i s o c c u p a t i o n as a t r u c k 
d r i v e r . I b e l i e v e t h a t t h e p r i m a r y need 
a r i s e s from h i s most r e c e n t j o b , a l t h o u g h 
h i s p r e - e x i s t i n g j o b d i d i n f a c t s e t him up 
f o r t h e problems t h a t he now has." 
(Emphasis added). 

* * * * * * 
" I t would be my o p i n i o n t h a t [ c l a i m a n t ' s ] 
most r e c e n t o c c u p a t i o n as a t r u c k d r i v e r 
d i d c o n t r i b u t e t o h i s c u r r e n t need t o 
undergo s u r g e r y . I t was a l s o t he p r i m a r y 
cause f o r him t o seek out f u r t h e r m e d i c a l 
t r e a t m e n t . " (Emphasis added). 

We are persuaded by Dr. Newby t h a t c l a i m a n t ' s work 
a c t i v i t i e s a t SAIF's i n s u r e d were t h e major c o n t r i b u t i n g cause of a 
worsening o f h i s u n d e r l y i n g back c o n d i t i o n . See McClendon v. 
Nabisco Brands I n c . , 77 Or App 412, 417 (1986") Clack o f p r e c i s e 
l e g a l t e r m i n o l o g y by a me d i c a l e x p e r t does not bar c o m p e n s a b i l i t y ) . 
Newby began t r e a t i n g c l a i m a n t i n February 1984 and observed him bot h 
b e f o r e and a f t e r May 1986. Weiland v. SAIF, 64 Or App 810, 814 
(1 9 8 3 ) ; see Kienow Food Stores v. L y s t e r , 79 Or App 416, 421 
(1 9 8 6 ) . Thus, we conclude t h a t Newby was i n the best p o s i t i o n t o 
render an o p i n i o n c o n c e r n i n g whether c l a i m a n t ' s work a c t i v i t i e s a t 
SAIF's i n s u r e d r e s u l t e d i n a worsening o f h i s u n d e r l y i n g c o n d i t i o n . 

Claimant has proven the c o m p e n s a b i l i t y o f h i s c l a i m . 
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R e s p o n s i b i l i t y 

I n s u c c e s s i v e i n j u r y cases, Oregon c o u r t s a p p l y t he " l a s t 
i n j u r i o u s exposure r u l e " adopted from 4 A. Larson, The Law o f 
Workmen's Compensation §§ 95.20 t o 95.23 (19 8 8 ) . The r u l e p r o v i d e s 
t h a t r e s p o n s i b i l i t y s h i f t s t o the l a t e r i n s u r e r u n l e s s t h e evidence 
shows t h a t t h e l a s t i n j u r y d i d not " c o n t r i b u t e i n d e p e n d e n t l y " t o t h e 
c a u s a t i o n o f h i s d i s a b i l i t y ( i . e . , t o a worsening o f the u n d e r l y i n g 
c o n d i t i o n ) . Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 556, 
560-61 (1988)7~Hensel Phelps Const, v. M i r i c h , 81 Or App 293-94 
( 1 9 8 6 ) . 

We concluded above t h a t c l a i m a n t s u f f e r e d a worsening o f 
h i s u n d e r l y i n g back c o n d i t i o n as a r e s u l t of h i s t r u c k d r i v i n g 
a c t i v i t i e s a t SAIF's i n s u r e d . A c c o r d i n g l y , we conclude t h a t he has 
s u s t a i n e d a "new i n j u r y , " which i n d e p e n d e n t l y c o n t r i b u t e d t o t h e 
c a u s a t i o n of h i s r e c u r r e n t d i s k h e r n i a t i o n and need f o r s u r g e r y . 
See Home I n s . Co. v. EBI Companies, 76 Or App 112, 118-19, (1985) (a 
worker's new d i s k h e r n i a t i o n , even i n the absence of a s p e c i f i c 
t r a u m a t i c e v e n t , h e l d t o be a "new i n j u r y . " ) . 

P e n a l t i e s and A t t o r n e y Fees 

An i n s u r e r or s e l f - i n s u r e d employer may be assessed 
p e n a l t i e s and a t t o r n e y fees f o r unreasonably d e l a y i n g or r e f u s i n g t o 
pay compensation, or unreasonably d e l a y i n g acceptance or d e n i a l of a 
c l a i m . ORS 656.262(10). 

Claimant contends t h a t SAIF unreasonably r e f u s e d t o pay 
i n t e r i m compensation from May 15, 1986. At the b e g i n n i n g o f the 
h e a r i n g , however, c l a i m a n t acknowledged on t h e r e c o r d t h a t t h e 
c o n t e s t e d p e r i o d o f i n t e r i m compensation ran from J u l y 26, 1986. 
Under such c i r c u m s t a n c e s , we d e c l i n e t o c o n s i d e r whether SAIF 
unreasonably r e f u s e d t o pay i n t e r i m compensation from May 15, 1986. 
See C y n t h i a J. C l a r k , 39 Van N a t t a 130 (1987). However, we wish t o 
make c l e a r t h a t we have reviewed and a f f i r m t h e Referee's f i n d i n g 
t h a t SAIF d i d not unreasonably r e f u s e t o p a y . i n t e r i m compensation 
from J u l y 26, 1986. 

I n a d d i t i o n , c l a i m a n t contends t h a t SAIF's d e n i a l o f 
c o m p e n s a b i l i t y was unreasonable. Alt h o u g h c l a i m a n t r a i s e d t h i s 
i s s u e a t t h e h e a r i n g , t he Referee d i d not address i t i n h i s o r d e r . 
We, t h e r e f o r e , proceed t o do so. 

Claimant s u s t a i n e d a compensable low back i n j u r y i n 
January 1984, which r e s u l t e d i n a d i s c h e r n i a t i o n and s u r g i c a l 
i n t e r v e n t i o n . I n May 1986, he was unable t o c o n t i n u e w o r k i n g f o r 
SAIF's i n s u r e d due t o low back p a i n . S h o r t l y t h e r e a f t e r , a 
r e c u r r e n t d i s k h e r n i a t i o n was diagnosed. When SAIF denied t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m i n August 1986, t h e fo c u s of t h e 
me d i c a l evidence was whether c l a i m a n t ' s r e c u r r e n t d i s k h e r n i a t i o n 
had been caused by h i s former or r e c e n t work a c t i v i t i e s . See P r i c e 
y. SAIF, 73 Or App 123, 126, n. 3 (1985). There was no d i s c u s s s i o n , 
however, of any c a u s a l c o n t r i b u t i o n from non-work a c t i v i t i e s . 

Under such c i r c u m s t a n c e s , we conclude t h a t SAIF's d e n i a l 
o f c o m p e n s a b i l i t y was unreasonable. See I n d u s t r i a l I n d e m n i t y v. 
Weaver, 83 Or App 73 (198 6 ) . However, because t h e r e are no "amounts 
then due" we assess o n l y an a t t o r n e y f ee and not a p e n a l t y . See 
M i s c h e l v. P o r t l a n d General E l e c t r i c , 89 Or App 140, 142 ( 1 9 8 7 ) ; 
Spivey v. SAIF, 79 Or App 568 (19 8 6 ) ; ORS 656.262(10). 
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ORDER 

The Referee's o r d e r dated October 3, 1986, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of t h e Referee's o r d e r t h a t 
s e t a s i d e EBI Companies d e n i a l and ordered i t t o pay c l a i m a n t ' s 
a t t o r n e y an assessed fee o f $1,000, i s r e v e r s e d . SAIF i s d i r e c t e d 
t o accept c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m , t o pay c l a i m a n t ' s 
a t t o r n e y an assessed f e e of $1,000, and t o process the c l a i m 
a c c o r d i n g t o law. I n a d d i t i o n , f o r i t s unreasonable d e n i a l of 
c o m p e n s a b i l i t y , SAIF s h a l l pay c l a i m a n t ' s a t t o r n e y a reasonable 
a t t o r n e y f e e of $400. A l l remaining p o r t i o n s of t h e Referee's o r d e r 
are a f f i r m e d . Claimant's a t t o r n e y i s awarded an assessed fee o f 
$500 f o r h i s s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . The Board approves EBI Companies' request f o r a 
c l i e n t - p a i d f e e of $2,620. 

PAMELA M. G I L M 0 R E , C l a i m a n t WCB 8 6 - 0 7 0 1 9 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r has requested r e c o n s i d e r a t i o n of the Board's 
Order on Review dated January 7, 1988, which a f f i r m e d the o r d e r o f 
the Referee. On January 29, 1988, the Board's o r d e r was withdrawn 
and c l a i m a n t was g r a n t e d an o p p o r t u n i t y t o respond. Having 
r e c e i v e d c l a i m a n t ' s response, the Board has r e c o n s i d e r e d the 
m a t t e r . 

On r e c o n s i d e r a t i o n , we a f f i r m and adopt t h e Referee's 
o r d e r w i t h t h e f o l l o w i n g amendments. 

ISSUE 

The c o m p e n s a b i l i t y of c e r t a i n d e n t a l s u r g e r y b i l l s . 

FINDINGS OF FACT 

Cl a i m a n t , 25 a t h e a r i n g , s u s t a i n e d a compensable 
n o n d i s a b l i n g head i n j u r y i n November 1984. S h o r t l y a f t e r 
r e t u r n i n g t o work, she experienced symptoms of f u z z y v i s i o n , 
headaches, and nosebleeds. At l e a s t t w i c e , she had t o l e a v e work 
due t o headaches. Her c l a i m was c l o s e d by a N o t i c e of Closure i n 
June 1985. A few months l a t e r , her c o n d i t i o n was diagnosed as 
temporamandibular j o i n t displacement ("TMJ"). I n December 1985, 
she underwent TMJ r e p a i r s u r g e r y . Since t h e s u r g e r y , her symptoms 
have l a r g e l y r e s o l v e d . 

Claimant has a h i s t o r y of p r e e x i s t i n g d e n t a l and 
c e r v i c a l problems. I n the e a r l y 1980's she had a p p r o x i m a t e l y 17 
s u r g e r i e s f o r a c l e f t l i p and p a l a t e . I n 1982, she s u s t a i n e d an 
a u t o m o b i l e " w h i p l a s h - t y p e " i n j u r y . L a s t l y , i n 1983, she had a 
b r i d g e i n s e r t e d i n t o her gum. 

F o l l o w i n g c l a i m a n t ' s December 1985 TMJ s u r g e r y , she 
s u b m i t t e d her s u r g i c a l b i l l i n g s t o the i n s u r e r . The i n s u r e r 
d e c l i n e d t o pay t h e b i l l s by way of a "de f a c t o " d e n i a l . 

Four m e d i c a l e x p e r t s have rendered o p i n i o n s c o n c e r n i n g 
th e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s November 1984 i n j u r y 
and her TMJ c o n d i t i o n or s u r g e r y . Dr. Walker, t r e a t i n g ' d e n t i s t , 
o pined t h a t c l a i m a n t ' s p r e e x i s t i n g problems c o u l d have i n i t i a l l y 
caused her TMJ c o n d i t i o n , but u s u a l l y "an i n c i d e n t . . . breaks 
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t h e camel's back." Ac c o r d i n g t o Walker, t h e " l a s t i n c i d e n t " was 
the compensable November 1984 i n j u r y . Dr. Garey, t r e a t i n g o r a l 
surgeon, f e l t t h a t t h e November 1984 i n j u r y g r e a t l y aggravated 
c l a i m a n t ' s TMJ symptoms. Dr. Anderson, d e n t i s t , i n i t i a l l y 
r e p o r t e d t h a t t h e r e was a "100% [ s i c ] c o r r e l a t i o n between t h e 
t r a u m a t i c [November 1984] event and.the need f o r [TMJ] s u r g e r y . . 
. ." L a t e r , one week p r i o r t o the h e a r i n g , Anderson opined t h a t 
c l a i m a n t ' s 1982 aut o m o b i l e a c c i d e n t was t h e o r i g i n a l cause o f her 
TMJ c o n d i t i o n . F i n a l l y , Dr. M o r r i s o n , d e n t i s t , t e s t i f i e d t h a t t h e 
November 1984 i n j u r y " p r o b a b l f y ] " d i d not cause c l a i m a n t ' s TMJ 
c o n d i t i o n . M o r r i s o n added, however, t h a t headaches were one 
i n d i c i a o f a TMJ c o n d i t i o n . 

CONCLUSIONS OF LAW 

A worker i s e n t i t l e d t o reasonable and necessary m e d i c a l 
s e r v i c e s f o r t h e d i s a b l i n g r e s u l t s of a compensable i n j u r y , even 
i f p r e e x i s t i n g problems c o n t r i b u t e t o her d i s a b i l i t y . Van 
B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 
(1 9 8 7 ) ; see James v. Kemper Insurance Co., 81 Or App 80, 8 4 
(1 9 8 6 ) ; ORS 656.245(1). The compensable i n j u r y need not be t h e 
s o l e or p r i n c i p a l cause o f a worker's need f o r medical s e r v i c e s , 
but o n l y a m a t e r i a l c o n t r i b u t i n g cause. Van B l o k l a n d v. Oregon 
H e a l t h Sciences U n i v e r s i t y , supra, 87 Or App a t 698. 

Here, t he Referee concluded t h a t c l a i m a n t ' s t e s t i m o n y 
combined w i t h t h e o p i n i o n s o f her t r e a t i n g d o c t o r s , i . e . , 
Drs. Walker and Garey, e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her TMJ 
c o n d i t i o n and s u r g e r y . However, i n so d o i n g , t h e Referee 
i n c o n s i s t e n t l y found t h a t "the most reasoned and the most 
knowledgeable o p i n i o n M " was t h a t o f Dr. M o r r i s o n . A l t h o u g h we 
agree w i t h t h e Referee's c o n c l u s i o n c o n c e r n i n g c o m p e n s a b i l i t y , we 
di s a g r e e w i t h h i s f i n d i n g c o n c e r n i n g M o r r i s o n ' s o p i n i o n . 

Drs. Walker and Garey opined t h a t c l a i m a n t ' s TMJ 
c o n d i t i o n was e i t h e r caused or g r e a t l y aggravated by her November 
1984 i n j u r y . See H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254, 257 
(1983 ) . A l t h o u g h Dr. Anderson i n i t i a l l y o pined t h a t c l a i m a n t ' s 
TMJ c o n d i t i o n was c a u s a l l y r e l a t e d t o her November 1984 i n j u r y , he 
u n p e r s u a s i v e l y changed h i s o p i n i o n one week p r i o r t o the h e a r i n g . 
Dr. M o r r i s o n never examined c l a i m a n t . His o p i n i o n was based 
s o l e l y upon a review o f some medical documents. Moreover, 
M o r r i s o n a d m i t t e d t h a t headaches were one i n d i c i a o f a TMJ 
c o n d i t i o n . Here, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she began t o 
ex p e r i e n c e s i g n i f i c a n t headache problems s h o r t l y a f t e r her 
November 1984 i n j u r y . 

Under such c i r c u m s t a n c e s , we are more persuaded by t h e 
w e l l - r e a s o n e d o p i n i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , Walker 
and Garey. See Somers v. SAIF, 77 Or App 259, 263 (1 9 8 6 ) ; Weiland 
v. SAIF, 64 Or App 810, 814 (198 3 ) . Claimant has proven by a 
preponderance o f the evidence t h a t her TMJ c o n d i t i o n and s u r g e r y 
a r e compensable. 

Clai m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable assessed 
f e e f o r h i s s e r v i c e s on Board review. ORS 656.382(2); OAR 
438-15-005(2). However, we cannot a u t h o r i z e an assessed f e e 
unle s s c l a i m a n t ' s a t t o r n e y f i l e s a statement o f s e r v i c e s . OAR 
438-15-010(5). Because no statement o f s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed f ee s h a l l not be a u t h o r i z e d . 

The i n s u r e r must seek Board a p p r o v a l o f a reasonable 
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c l i e n t - p a i d a t t o r n e y f e e f o r i t s a t t o r n e y ' s s e r v i c e s on Board 
r e v i e w . ORS 656.388(1); OAR 438-15-005(5). However, we cannot 
a u t h o r i z e a c l i e n t - p a i d f e e unless t h e i n s u r e r ' s counsel f i l e s a 
stateme n t o f s e r v i c e s . OAR 438-15-010(5). Because no statment o f 
s e r v i c e s has been r e c e i v e d t o d a t e , a c l i e n t - p a i d f e e s h a l l n o t be 
a u t h o r i z e d . 

On r e c o n s i d e r a t i o n , t h e Board adheres t o and r e p u b l i s h e s 
i t s former o r d e r as amended, e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

DAVID A. HERRERA, C l a i m a n t WCB 8 7 - 1 3 0 5 5 
G a r r e t t , S e i d e m a n n , e t a l . , D e f e n s e A t t o r n e y s J u l y 2 0 , 1 9 8 8 

O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t , pro se, requests review of Referee Seymour's 
o r d e r t h a t upheld t h e i n s u r e r ' s d e n i a l o f h i s back i n j u r y c l a i m . 
Some of t h e m a t e r i a l s c l a i m a n t submits on review are not o t h e r w i s e 
i n the h e a r i n g r e c o r d . We t r e a t the p r e s e n t a t i o n o f these 
m a t e r i a l s as a request f o r remand. See Judy A. B r i t t o n , 
37 Van Na t t a 1262 (1985). 

On r e v i e w , t h e issu e s are remand and c o m p e n s a b i l i t y . 

We deny t he request f o r remand and a f f i r m the Referee's 
o r d e r . 

FINDINGS OF FACT 

Claimant has been employed as a l a b o r e r i n the 
employer's c i t r u s p r o c e s s i n g p l a n t f o r a p p r o x i m a t e l y t e n y e a r s . 
Sometime p r i o r t o J u l y 7, 1987, he r e c e i v e d a d i s c i p l i n a r y warning 
from t h e employer. 

On J u l y 7, 1987, c l a i m a n t e x p e r i e n c e d low back p a i n 
w h i l e moving a t e l e v i s i o n i n h i s home. Th i s i n j u r y was w i t n e s s e d 
by h i s former b r o t h e r - i n - l a w , Robert Romero. 

The f o l l o w i n g day, c l a i m a n t complained o f back p a i n t o 
h i s work s u p e r v i s o r a f t e r engaging i n heavy, w o r k - r e l a t e d l i f t i n g 
a c t i v i t i e s . I n a c o n v e r s a t i o n w i t h Mr. Romero t h a t e v e n i n g , 
c l a i m a n t s t a t e d t h a t he was going t o f i l e a worker's compensation 
c l a i m f o r h i s low back i n j u r y i n r e t a l i a t i o n f o r t h e employer's 
d i s c i p l i n a r y w a r n i n g . 

On J u l y 13, 1987, c l a i m a n t sought t r e a t m e n t from 
Dr. Weeber, h i s f a m i l y p h y s i c i a n . 

On J u l y 14, 1987, c l a i m a n t f i l e d a back i n j u r y c l a i m 
w i t h h i s employer. 

On A p r i l 13, 1987, the employer denied c l a i m a n t ' s i n j u r y 
c l a i m , and c l a i m a n t requested a h e a r i n g . 

A f t e r - d e novo review o f the r e c o r d , we f i n d t h a t 
Mr. Romero c r e d i b l y t e s t i f i e d about t he n a t u r e o f c l a i m a n t ' s low 
back i n j u r y and worker's compensation c l a i m . A c c o r d i n g l y , we are 
persuaded t h a t c l a i m a n t ' s v e r s i o n o f the a l l e g e d work i n j u r y i s 
not c r e d i b l e . 
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CONCLUSIONS AND OPINION 

Remand 

We may remand t o the Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l evidence i t must be c l e a r l y shown t h a t 
m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t the 
time o f t h e h e a r i n g . Kienow's Food Stores v. L y s t e r , 79 Or App 
416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van Natt a 164, 170 (1 9 8 5 ) . 

A f t e r de novo re v i e w , we are not persuaded t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. Furthermore, we f i n d t h a t t h e 
a d d i t i o n a l evidence p r e s e n t e d i n c l a i m a n t ' s b r i e f was o b t a i n a b l e 
w i t h due d i l i g e n c e . A c c o r d i n g l y , we conclude t h a t remand i s not 
w a r r a n t e d . 

C o m p e n s a b i l i t y 

The Referee f i r s t concluded t h a t t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n j u r y c l a i m t u r n e d on h i s c r e d i b i l i t y . The Referee 
th e n found t h a t c l a i m a n t was not c r e d i b l e and upheld t h e i n s u r e r ' s 
d e n i a l . 

We agree w i t h the Referee's c o n c l u s i o n t h a t t h e outcome 
of t h i s c l a i m t u r n s on c l a i m a n t ' s c r e d i b i l i t y . I n t h i s r e g a r d , we 
note t h a t Dr. Anderson's o p i n i o n r e l a t i n g c l a i m a n t ' s back 
c o n d i t i o n t o h i s work assumes the accuracy o f t h e h i s t o r y g i v e n by 
c l a i m a n t . 

On J u l y 15, 1987, c l a i m a n t sought t r e a t m e n t f o r p a i n 
i n h i s l e f t upper and lower back, neck and r i g h t l e g from 
Dr. Anderson, c h i r o p r a c t o r . At t h a t t i m e , c l a i m a n t a t t r i b u t e d h i s 
back p a i n t o work a c t i v i t i e s on J u l y 8 and 9, 1987. He d i d not 
mention t h a t he expe r i e n c e d p a i n a f t e r moving a t e l e v i s i o n a t h i s 
home on J u l y 7, 1987. Dr. Anderson diagnosed l u m b o s a c r a l s t r a i n . 
Based on the h i s t o r y g i v e n t o him by c l a i m a n t , Dr. Anderson 
r e l a t e d c l a i m a n t ' s c o n d i t i o n t o the a l l e g e d j o b i n j u r y . 

We a l s o agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t 
was n o t c r e d i b l e . We note t h a t c l a i m a n t acknowledged a t h e a r i n g 
t h a t he was angry w i t h t h e employer i n J u l y 1987 because o f h i s 
r e c e n t d i s c i p l i n a r y w a r n i n g . Furthermore, Mr. Romero t e s t i f i e d 
t h a t c l a i m a n t i n j u r e d h i s back moving a t e l e v i s i o n s e t a t h i s home 
and s u b s e q u e n t l y t o l d Mr. Romero t h a t he was going t o f i l e a 
f r a u d u l e n t worker's compensation c l a i m i n r e t a l i a t i o n f o r t h e 
employer's d i s c i p l i n a r y w a r n i n g . The r e c o r d suggests no reason 
why t h e b r o t h e r - i n - l a w would not be t e l l i n g t h e t r u t h i n r e g a r d t o 
c l a i m a n t ' s i n j u r y . I n p a r t i c u l a r , we note t h a t c l a i m a n t and h i s 
w i f e were d i v o r c e d many months b e f o r e t h e former b r o t h e r - i n - l a w 
came t o s t a y w i t h c l a i m a n t . 

Moreover, s u r v e i l l a n c e f i l m s i n t r o d u c e d by the i n s u r e r 
i n d i c a t e t h a t c l a i m a n t has not been t r u t h f u l r e g a r d i n g h i s 
symptoms and p h y s i c a l l i m i t a t i o n s . These f i l m s , which were ta k e n 
on August 13 and 14, 1987, showed c l a i m a n t bending and s t a n d i n g 
f o r s i g n i f i c a n t p e r i o d s o f t ime w h i l e he washed and c r a w l e d i n and 
out o f a u t o m o b i l e s . These a c t i v i t i e s c o n f l i c t w i t h c l a i m a n t ' s 
s t a t e m e n t s under o a t h t o an unemployment r e f e r e e c o n c e r n i n g 
c l a i m a n t ' s c o n d i t i o n d u r i n g t h e p e r i o d August 13 t h r o u g h 17, 
1987. S p e c i f i c a l l y , c l a i m a n t s t a t e d t h a t h i s back h u r t so bad 
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t h a t he c o u l d not stand up l o n g enough t o wash d i s h e s , and t h a t i t 
h u r t t he most when he bent f o r w a r d . A l t h o u g h t he e x t e n t of 
c l a i m a n t ' s i n j u r y i s not the c r u c i a l i s s u e here, t he f a c t t h a t he 
d i d not t e s t i f y t r u t h f u l l y on t h i s m a t t e r r e f l e c t s a d v e r s e l y on 
h i s o v e r a l l c r e d i b i l i t y . 

I n l i g h t o f the above f a c t o r s , we are persuaded t h a t 
Mr. Romero c r e d i b l y t e s t i f i e d about t he n a t u r e o f c l a i m a n t ' s 
i n j u r y and t h a t c l a i m a n t had a b i a s a g a i n s t h i s employer. 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s v e r s i o n of the a l l e g e d work 
i n j u r y i s not c r e d i b l e , and we a f f i r m t h e Referee's o p i n i o n 
u p h o l d i n g t he i n s u r e r ' s d e n i a l . 

ORDER 

The Referee's o p i n i o n dated January 1 1 , 1988, i s 
a f f i r m e d . The i n s u r e r ' s a t t o r n e y i s awarded a c l i e n t - p a i d f e e , 
not t o exceed $980, f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w . 

COURTLAND RHOADES, C l a i m a n t WCB 8 7 - 0 5 5 5 8 
L e e r o y 0. E h l e r s , C l a i m a n t ' s A t t o r n e y J u l y 2 0 , 1 9 8 8 
C u m m i n s , C u m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review o f Referee Wasley's o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y f o r h i s chest 
c o n d i t i o n . 

ISSUE 

Co m p e n s a b i l i t y o f c l a i m a n t ' s chest c o n d i t i o n . 

FINDINGS OF FACT 

Cl a i m a n t , 20 years o l d a t the time o f h e a r i n g , worked on 
the p o t a t o t r i m l i n e , t r i m m i n g bad spots o f f p o t a t o e s . I n 
February 1987 he was assigned t o remove 36-pound boxes from a 
p a l l e t t o a g l u e l i n e . The next day, w h i l e a t h i s p o t a t o t r i m m i n g 
j o b , he f e l t a sharp p a i n i n h i s l e f t c hest area. 

Claimant moved boxes f o r p a r t of one day and the n 
r e t u r n e d t o h i s p o t a t o t r i m m i n g j o b . Claimant d i d not e x p e r i e n c e 
an onset o f p a i n w h i l e he moved the boxes. 

That evening c l a i m a n t went t o a h o s p i t a l emergency room 
where he was t e s t e d f o r a m y o c a r d i a l i n f a r c t i o n . The t e s t s were 
n e g a t i v e . Claimant remained i n the h o s p i t a l f o r two and one h a l f 
days. He r e t u r n e d t o work f o r two days and t h e r e a f t e r f e l t p a i n 
i n h i s chest area. 

The proper d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n i s 
u n c e r t a i n on the r e c o r d as developed. 

Claimant remained o f f work f o r a p p r o x i m a t e l y one week. 
Claimant r e t u r n e d t o work. He u l t i m a t e l y stopped w o r k i n g due t o 
t h e chest p a i n he experienced when he worked. He i s p r e s e n t l y 
unemployed. 
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Claimant's p r i o r work experie n c e was as a sheet rock 
c a r r i e r . Claimant d i d not experien c e any p a i n i n h i s c h e s t area 
w h i l e employed c a r r y i n g sheet rock. 

OPINION AND CONCLUSIONS 

Claimant has the burden o f p r o v i n g t h e c o m p e n s a b i l i t y o f 
h i s c l a i m . Gerald Hannah, 39 Van Na t t a 109 (1987). Claimant 
bears the burden o f d e m o n s t r a t i n g the need f o r m e d i c a l s e r v i c e s 
r e s u l t i n g from a w o r k - r e l a t e d i n j u r y . N o rth Clackamas School 
D i s t r i c t v. White, 84 Or App 560 (198 7 ) . C o m p e n s a b i l i t y must be 
proven by a preponderance of the evidence ( i . e . , more l i k e l y t han 
n o t ) . Hutcheson y. Weyerhaeuser Co., 288 Or 51 , 56 (1 9 7 9 ) . Lay 
te s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e evidence. G a r b u t t v. 
SAIF, 297 Or 148 (198 4 ) . However, i f a worker's t e s t i m o n y i s 
i n s u f f i c i e n t t o r e s o l v e a c o m p l i c a t e d m e d i c a l i s s u e , we are not 
bound by i t ; t h a t i s , we may r e q u i r e e x p e r t m e d i c a l o p i n i o n t o 
r e s o l v e t h e is s u e p r e s e n t e d . Kassahn v. P u b l i s h e r s Paper Co., 76 
Or App 105 (1 9 8 5 ) . Complex medical c a u s a t i o n q u e s t i o n s r e q u i r e 
e x p e r t medical a n a l y s i s . U r i s v. Compensation Dept., 247 Or 420 
(1967) . 

Here, t he o n l y medical e x p e r t t o render an o p i n i o n on 
c a u s a t i o n was Dr. Johnson. An ex a m i n a t i o n of h i s A p r i l 17, 1987 
l e t t e r shows an o p i n i o n t h a t i s c o n c l u s o r y i n n a t u r e and based on 
an erroneous h i s t o r y o f c l a i m a n t ' s work d u t i e s . Dr. Johnson 
s t a t e d t h a t t h e type of work c l a i m a n t d i d " s i g n i f i c a n t l y 
c o n t r i b u t e d " t o h i s chest p a i n . The d o c t o r ' s l e t t e r i n d i c a t e s 
t h a t he b e l i e v e d c l a i m a n t ' s work c o n s i s t e d o f moving boxes. The 
d o c t o r was not aware t h a t c l a i m a n t moved boxes f o r o n l y a few 
hours one day and t h a t he experienced t h e sharp ch e s t p a i n w h i l e 
p e r f o r m i n g h i s u s u a l j o b o f t r i m m i n g p o t a t o e s . T h e r e f o r e , 
Dr. Johnson's o p i n i o n i s not p e r s u a s i v e . Moe v. C e i l i n g Systems, 
I n c . , 44 Or App 429 (1980). 

We conclude t h a t t h e c a u s a t i o n o f c l a i m a n t ' s c h e s t p a i n 
i s a complex medical q u e s t i o n r e q u i r i n g e x p e r t medical a n a l y s i s . 
The o n l y o p i n i o n c l a i m a n t o f f e r e d was t h a t of Dr. Johnson's. His 
o p i n i o n i s f l a w e d because i t i s based on an i n c o r r e c t h i s t o r y o f 
c l a i m a n t ' s j o b d u t i e s and i s of a c o n c l u s o r y n a t u r e . T h e r e f o r e , 
c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . 

ORDER 

The Referee's order dated December 1 1 , 1987 i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d f e e not t o exceed 
$771.50. 

W I L L I A M G. STORY, C l a i m a n t WCB 8 6 - 1 3 0 9 2 
M a l a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
F o s s , W h i t t y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and F e r r i s . 

The s e l f - i n s u r e d employer re q u e s t s review o f 
Referee Mongrain's order t h a t s et as i d e i t s d e n i a l o f 
c o m p e n s a b i l i t y f o r c l a i m a n t ' s elbow u l n a r nerve compression 
neuropathy. We a f f i r m . 
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ISSUES 

The i s s u e s on review are whether c l a i m a n t ' s elbow u l n a r 
nerve compression neuropathy i s compensable and whether s u r g e r y i s 
reasonable and necessary f o r Guyon's entrapment. 

FINDINGS OF FACT 

Cl a i m a n t , 33 years o l d , was employed by t h e employer on 
the survey crew from 1972 u n t i l 1986. During h i s t e n u r e he 
performed a l l of the jobs on t h e crew. He s t a r t e d as an axeman, 
p r i m a r i l y c u t t i n g brush f o r a p p r o x i m a t e l y s i x months. Next he 
worked as a chainman f o r about one month. Then he worked as 
compassman f o r f o u r or f i v e y e a r s . For t h r e e of t h e l a s t f i v e 
y e a r s , he performed work as i n s t r u m e n t man and c h i e f member of a 
two-man crew f o r t h r e e out of the past f i v e y e a r s . I n each 
p o s i t i o n he was r e q u i r e d t o use a machete or h a t c h e t - l i k e c u t t i n g 
t o o l t o c u t down br u s h , v i n e s and s m a l l t r e e s . As an i n s t r u m e n t 
man h i s c u t t i n g d u t i e s had decreased as compared t o h i s axeman 
d u t i e s . 

Claimant f i l e d a c l a i m f o r a hand c o n d i t i o n i n 
A p r i l 1986. He sought t r e a t m e n t from Dr. B e r t , o r t h o p e d i s t . 
Dr. B e r t noted t h a t c l a i m a n t began e x p e r i e n c i n g hand problems 
t h r e e years e a r l i e r which had p r o g r e s s i v e l y worsened. Dr. B e r t 
found c l a i m a n t ' s hand c o n d i t i o n t o be a c o m b i n a t i o n o f 
DeQuervain's syndrome and Guyon entrapment. He t r e a t e d c l a i m a n t 
w i t h m e d i c a t i o n . One month l a t e r , c l a i m a n t c o n t i n u e d t o have 
numbness i n h i s r i g h t hand s m a l l f i n g e r . Dr. B e r t t r e a t e d 
c l a i m a n t ' s hand w i t h an i n j e c t i o n . He improved f o l l o w i n g the 
i n j e c t i o n , but c o n t i n u e d t o e x p e r i e n c e t e n d o n i t i s i n b o t h hands. 

On August 4, 1986, Dr. Nathan, o r t h o p e d i c hand surgeon, 
examined c l a i m a n t and found t h a t c l a i m a n t had b i l a t e r a l elbow 
nerve compression. He recommended s u r g e r y . 

On August 22, 1986, employer accepted c l a i m a n t ' s Guyon 
entrapment c o n d i t i o n , but denied h i s DeQuervain syndrome. At 
h e a r i n g the employer accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
DeQuervain syndrome. 

On September 10, 1986, Dr. B e r t r e p o r t e d t h a t c l a i m a n t 
c o n t i n u e d t o have numbness and t i n g l i n g i n h i s r i n g and s m a l l 
f i n g e r and a r e c u r r e n t DeQuervain's syndrome. He recommended 
decompression s u r g e r y of the Guyon's c a n a l . 

On September 26, 1986, employer denied r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s b i l a t e r a l elbow u l n a r compression neuropathy, f o c a l 
s l o w i n g o f the r i g h t median nerve a t the w r i s t , and i r r i t a t i o n , 
r a d i a l a s p e c t , r i g h t w r i s t i n the f i r s t d o r s a l compartment as not 
b e i n g r e l a t e d t o h i s work. At h e a r i n g , t h e p a r t i e s agreed t h a t 
t he i r r i t a t i o n o f c l a i m a n t ' s r i g h t w r i s t was r e l a t e d t o t h e 
accepted DeQuervain's syndrome and the d e n i a l of the median nerve 
c o n d i t i o n a t t h e w r i s t was premature, as c l a i m a n t had not f i l e d a 
c l a i m . 

On January 7, 1987, Dr. Nathan r e p o r t e d t h a t no m e d i c a l 
or s u r g i c a l t r e a t m e n t was i n d i c a t e d f o r c l a i m a n t ' s u l n a r nerve a t 
the c a n a l of Guyon a t the w r i s t . He d i d i n d i c a t e t h a t c l a i m a n t ' s 
nerve c o n d u c t i o n s t u d i e s showed a s l o w i n g of t h e l e f t u l n a r nerve 
a t t h e elbow and t h a t h i s h i s t o r y was c o n s i s t e n t w i t h u l n a r nerve 
a b n o r m a l i t i e s a t the elbow. Dr. B e r t f e l t t h a t s u r g e r y was 
i n d i c a t e d . - 8 5 7 -



Based on the evidence i n the r e c o r d , we f i n d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g cause o f 
h i s b i l a t e r a l u l n a r nerve entrapment. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s c o n d i t i o n was 
compensable. He found t h a t the major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s u l n a r nerve compression a t h i s elbows was a r e s u l t o f 
h i s work a c t i v i t y . The Referee found Dr. B e r t ' s o p i n i o n t o be 
p e r s u a s i v e . We agree. 

To e s t a b l i s h an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must 
prove t h a t h i s work a c t i v i t i e s were t he major c o n t r i b u t i n g cause 
of e i t h e r t h e onset or worsening o f h i s nerve entrapment 
c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v Hyster Co., 295 Or 298, 
310 ( 1 9 8 3 ) ; B l a k e l y v SAIF, 89 Or App 653, 656 (1 9 8 8 ) . "Major 
c o n t r i b u t i n g cause" means a cause or c o m b i n a t i o n o f causes which 
c o n t r i b u t e d more t o the onset or worsening t h a n a l l o t h e r causes 
combined. See McGarrah v SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; ..Dethlefs 
v Hyster Co., supra, 295 Or a t 309-310; C l a r k v Erdman Meat 
Packing, 88 Or App 1, 5 (1987). 

Dr. B e r t addressed t he is s u e o f major c o n t r i b u t i n g cause 
i n h i s December 16, 1986 r e p o r t . He found t h a t c l a i m a n t ' s work 
a c t i v i t i e s were the major c o n t r i b u t i n g f a c t o r of h i s u l n a r 
entrapments and DeQuervain syndrome. He reasoned t h a t c u t t i n g 
brush w i t h a machete r e q u i r e d arm movements of a c c e l e r a t i o n and 
d e c e l e r a t i o n . Such movements c o u l d cause i r r i t a t i o n o f t h e u l n a r 
n e r v e , r e s u l t i n g i n i n f l a m m a t i o n and compression. Dr. B e r t 
recommended s u r g e r y f i r s t a t the elbows and then a t the w r i s t i f 
no p a t h o l o g y was found. 

Dr. Nathan, on the o t h e r hand, d i d not f i n d c l a i m a n t ' s 
work a c t i v i t y t o be the major c o n t r i b u t i n g cause o f h i s u l n a r 
entrapment c o n d i t i o n . He t e s t i f i e d t h a t t h e s i d e - t o - s i d e m o t i o n 
of a machete does not a f f e c t t h e u l n a r nerve. F u r t h e r , he s t a t e d 
t h a t t h e movement of the hand, w r i s t and arm r e q u i r e d by 
c l a i m a n t ' s work would not cause the elbow problem and t h a t t h e 
work a c t i v i t i e s were not of s u f f i c i e n t i mpact, frequency or 
i n t e n s i t y t o cause nerve i n j u r y . Dr. Nathan opined t h a t t h e cause 
of c l a i m a n t ' s c o n d i t i o n was i d i o p a t h i c . He b e l i e v e d t h a t w r i s t 
s u r g e r y was not necessary or recommended because t e s t r e s u l t s 
i n d i c a t e d no l e s i o n s i n t h e can a l of Guyon. However, he d i d 
concur w i t h Dr. B e r t t h a t elbow s u r g e r y was i n d i c a t e d . 

Both Dr. B e r t and Dr. Nathan are h i g h t l y q u a l i f i e d 
o r t h o p e d i c surgeons. Both a l s o r e l i e d on the same me d i c a l h i s t o r y 
i n r e a c h i n g t h e i r c o n c l u s i o n s . Where the r e c o r d c o n t a i n s 
c o n f l i c t i n g m e dical o p i n i o n s , we weigh each t o determine i t s 
p e r s u a s i v e n e s s . Somers v SAIF, 77 Or App 259 (1 9 8 6 ) . F u r t h e r , 
absent p e r s u a s i v e reasons t o do o t h e r w i s e , we g e n e r a l l y g i v e 
g r e a t e r w e i g h t t o the o p i n i o n of c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
Weiland v SAIF, 64 Or App 810 (1983). 

We f i n d Dr. B e r t ' s o p i n i o n most p e r s u a s i v e . As t r e a t i n g 
p h y s i c i a n , he had the best o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s 
p r o g r e s s and needs over t h e course o f h i s t r e a t m e n t . Moreover, we 
conclude t h a t he was i n a b e t t e r p o s i t i o n than Dr. Nathan t o 
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determine whether s u r g e r y was w a r r a n t e d . Dr. Nathan examined 
c l a i m a n t o n l y once. We conclude t h a t c l a i m a n t ' s work a c t i v i t y was 
th e major c o n t r i b u t i n g cause of h i s u l n a r nerve entrapment 
c o n d i t i o n and i s t h e r e f o r e compensable. 

Employer accepted c l a i m a n t ' s Guyon entrapment on 
August 22, 1986. Claimant i s e n t i t l e d t o medical s e r v i c e s " f o r 
such p e r i o d as the n a t u r e of the i n j u r y or the process of t h e 
re c o v e r y r e q u i r e s . " ORS 656.245(1). Claimant's m e d i c a l expenses 
are compensable so l o n g as they are reasonably and n e c e s s a r i l y 
i n c u r r e d i n the t r e a t m e n t o f h i s i n j u r y . West v SAIF, 74 Or App 
317 ( 1 9 8 5 ) ; McGarry v SAIF, 24 Or App 883 (1976). Claimant bears 
the burden of p r o v i n g t h a t t he t r e a t m e n t i s reasonable and 
necessary. James v Kemper I n s . Co., 81 Or App 80 ( 1 9 8 6 ) . 

Dr. B e r t , c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, has 
r e p e a t e d l y recommended s u r g e r y f o r t h e t r e a t m e n t o f h i s 
c o n d i t i o n . Both Dr. B e r t and Dr. Nathan agree t h a t s u r g e r y a t the 
elbow i s i n d i c a t e d . Dr. B e r t i n d i c a t e d t h a t he would proceed 
c o n s e r v a t i v e l y , o n l y o p e r a t i n g on the w r i s t s i f t h e r e was no 
evidence of l e s i o n a t t h e elbows. We do not see t h i s as 
i n c o n s i s t e n t w i t h Dr. Nathan's o p i n i o n . 

We conclude t h a t c l a i m a n t ' s need f o r s u r g e r y i s 
reasonable and necessary. 

ORDER 

The Referee's o r d e r dated November 12, 1987 i s 
a f f i r m e d . For s e r v i c e s on board r e v i e w , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed fee of $700, t o be p a i d by the i n s u r e r . A 
c l i e n t - p a i d f e e i s approved, not t o exceed $140. 

DEAN W. T I L L E R , C l a i m a n t WCB 8 3 - 0 0 9 2 6 
C o o n s & C o l e , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

Claimant has requested review o f Referee Smith's 
February 26, 1988 or d e r and Referee Gruber's May 4, 1988 o r d e r . 
We have reviewed t h e request t o determine whether we have 
j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We conclude t h a t we l a c k 
j u r i s d i c t i o n . 

FINDINGS 

On February 26, 1988, Referee Smith i s s u e d an o r d e r 
t h a t : (1) a f f i r m e d two D e t e r m i n a t i o n Orders which had awarded 
c l a i m a n t a t o t a l o f 15 p e r c e n t (48 degrees) unscheduled permanent 
d i s a b i l i t y f o r a back i n j u r y ; and (2) upheld t he s e l f - i n s u r e d 
employer's d e n i a l o f c l a i m a n t ' s medical s e r v i c e s c l a i m f o r h i s 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t . T h i s o r d e r was n e i t h e r abated, 
w i t h d r a w n , s t a y e d , r e p u b l i s h e d , m o d i f i e d , nor appealed w i t h i n 30 
days o f i t s i s s u a n c e . 

On May 4, 1988, Referee Gruber i s s u e d an "Order 
Approving Statement of S e r v i c e s . " N o t i n g t h a t c l a i m a n t ' s a t t o r n e y 
had s u b m i t t e d a Statement of S e r v i c e s , t he Referee approved a 
" c l i e n t - p a i d " f e e , not t o exceed $500. 

On May 27, 1988, the Board r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r r e v i e w . The request d i d not s p e c i f y which o r d e r c l a i m a n t 
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wanted reviewed. The request d i d not i n c l u d e an acknowledgment o f 
s e r v i c e or a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon any o f 
the p a r t i e s who appeared a t the h e a r i n g and t h e i r a t t o r n e y s . See 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 438-11-005(3). N e i t h e r t h e employer nor i t s 
r e p r e s e n t a t i v e s have r e c e i v e d n o t i c e o f c l a i m a n t ' s r e q u e s t f o r 
review w i t h i n 30 days o f e i t h e r o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
th e date on which a copy of t h e ord e r i s m a i l e d t o the p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). 

The February 26, 1988 ord e r addressed c l a i m a n t ' s 
e n t i t l e m e n t t o f u r t h e r compensation. The o r d e r was n e i t h e r 
abated, w i t h d r a w n , s t a y e d , m o d i f i e d , nor r e p u b l i s h e d . Under these 
c i r c u m s t a n c e s , we conclude t h a t we l a c k j u r i s d i c t i o n t o rev i e w t h e 
is s u e s r e l a t i n g t o c l a i m a n t ' s compensation as addressed by t h e 
Referee's February 26, 1988 o r d e r , which has become f i n a l by 
o p e r a t i o n o f law. See ORS 656.289(3); I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , supra; Farmers I n s . Group v. SAIF, supra. 

The May 4, 1988 order addressed a t t o r n e y f e e i s s u e s 
o n l y . Claimant has f i l e d h i s request f o r review w i t h i n 30 days o f 
the issuance o f the Referee's May 4, 1988 "Order Approving 
Statement o f S e r v i c e s . " We note p a r e n t h e t i c a l l y t h a t c l a i m a n t ' s 
a t t o r n e y i s not e n t i t l e d t o a " c l i e n t - p a i d f e e , " s i n c e such f e e s 
are t o be p a i d by an i n s u r e r or s e l f - i n s u r e d employer t o i t s 
a t t o r n e y . See OAR 438-15-005(5). Furthermore, because c l a i m a n t ' s 
compensation was not i n c r e a s e d by the Referee and c l a i m a n t d i d n o t 
p r e v a i l a g a i n s t t h e employer's d e n i a l , t h e r e i s no b a s i s f o r an 
award o f a t t o r n e y fees t o h i s a t t o r n e y . See ORS 656.386(1), ( 2 ) . 

I n any e v e n t , n e i t h e r the employer nor i t s 
r e p r e s e n t a t i v e s have been t i m e l y p r o v i d e d w i t h , or r e c e i v e d a c t u a l 
knowledge o f , t h e request w i t h i n the s t a t u t o r y 30-day p e r i o d . 
Consequently, we a l s o l a c k j u r i s d i c t i o n t o review t h e May 4, 1988 
o r d e r . See ORS 656.289(3); 656.295(2); Argonaut Insurance Co. v. 
Ki n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has requested r e v i e w 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s of the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut Insurance Co. v. 
Kin g , supra. See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 (1986). 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

The employer's counsel seeks a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e t o be p a i d by the employer. Yet, t h e r e c o r d does 
not c o n t a i n an executed a t t o r n e y r e t a i n e r agreement. Under such 
c i r c u m s t a n c e s , we cannot g r a n t t h e employer's counsel's r e q u e s t . 
See OAR 438-15-010(1). 

IT IS SO ORDERED. 
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DAVID L . WALL, C l a i m a n t WCB 8 7 - 1 6 9 4 6 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d employer re q u e s t s review o f t h a t 
p o r t i o n of Referee Mongrain's order which a f f i r m e d the m e d i c a l l y 
s t a t i o n a r y date e s t a b l i s h e d i n the D e t e r m i n a t i o n Order. On 
re v i e w , t h e s o l e i s s u e i s the m e d i c a l l y s t a t i o n a r y d a t e . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . We f i n d t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on September 30, 1987. 

CONCLUSIONS AND OPINION 

" M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r m a t e r i a l 
improvement would reasonably be expected from m e d i c a l t r e a t m e n t , 
or the passage- o f t i m e . " ORS 656.005(17). As th e proponent o f a 
m e d i c a l l y s t a t i o n a r y date e a r l i e r than t h a t e s t a b l i s h e d i n the 
D e t e r m i n a t i o n Order, t he employer bears t he burden of p r o v i n g t h a t 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e September 30, 1987. 
See H a r r i s v. SAIF, 292 Or 683, 690 (198 2 ) ; Norton v. SAIF, 86 Or 
App 447, 452 (1987). The employer has f a i l e d t o s u s t a i n t h a t 
burden here. 

On re v i e w , the employer contends t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y on May 18, 1987, r e l y i n g on Dr. Freudenberg's 

. August 27, 1987 r e p o r t t h a t c l a i m a n t "has been m e d i c a l l y 
s t a t i o n a r y as of h i s May 18, 1987, v i s i t . " However, Freudenberg 1s 
c h a r t note of May 18, 1987 bears no i n d i c a t i o n t h a t f u r t h e r 
improvement i n c l a i m a n t ' s c o n d i t i o n was not expected. On t h e 
c o n t r a r y , i n t h a t note Freudenberg r e p o r t e d "SATISFACTORY 
PROGRESS" a f t e r a p e r i o d o f p h y s i c a l t h e r a p y and recommended 
f u r t h e r t h e r a p y a t home, e v i d e n c i n g an e x p e c t a t i o n o f f u r t h e r 
p r o g r e s s or improvement i n c l a i m a n t ' s c o n d i t i o n . Furthermore, 
Freudenberg completed a Form 828 on J u l y 6, 1987, on which he 
marked an "X" i n the "NO" box i n response t o the q u e s t i o n o f 
whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h a t d a t e . 

Dr. Freudenberg l a t e r conducted a c l o s i n g e x a m i n a t i o n on 
September 30, 1987 and d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y " a t 
t h i s p o i n t . " The employer suggests t h a t Freudenberg was merely 
r e p o r t i n g c l a i m a n t ' s c o n t i n u i n g s t a t i o n a r y s t a t u s , a s t a t u s which 
had begun on May 18, 1987. However, t h a t s u g g e s t i o n i s not 
c o n s i s t e n t w i t h a l a t e r statement i n the r e p o r t t h a t c l a i m a n t ' s 
c l a i m "may be c l o s e d on the b a s i s o f t h i s r e p o r t . " Moreover, i t 
i g n o r e s t h e aforementioned Form 828 which d e c l a r e d c l a i m a n t not 
m e d i c a l l y s t a t i o n a r y as of J u l y 6. A c c o r d i n g l y , a f t e r our de novo 
r e v i e w , we conclude t h a t t h e employer has not s u s t a i n e d i t s burden 
of p r o v i n g t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e 
September 30, 1987. 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reaso n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s rendered on 
Board r e v i e w . ORS 656.382(2). Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 438-15-005(2). However, we cannot a u t h o r i z e 

- 8 6 1 -



an assessed f ee unless c l a i m a n t ' s counsel f i l e s a statement o f 
s e r v i c e s . OAR 438-15-010(5). Because no statement of s e r v i c e s 
has been r e c e i v e d t o d a t e , an assessed f ee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's o r d e r dated January 1 1 , 1988, as 
supplemented on January 27, 1988, i s a f f i r m e d . 

DAVID S. ZIMMERMAN, C l a i m a n t WCB 8 6 - 1 5 0 5 5 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 0 , 1 9 8 8 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f Referee Wilson's o r d e r t h a t 
u pheld t he i n s u r e r ' s d e n i a l of h i s a c c i d e n t a l i n j u r y c l a i m 
r e l a t i n g t o h i s l e f t knee. 

ISSUE 

Whether c l a i m a n t ' s l e f t knee i n j u r y arose out of and i n 
the course of h i s employment. 

FINDINGS OF FACT 

Claimant i n j u r e d h i s l e f t knee i n October 1986 when he 
jumped a p p r o x i m a t e l y f i v e f e e t from one of the employer's l o a d i n g 
docks t o the ground as he was l e a v i n g work t o go home a f t e r t h e 
c o m p l e t i o n o f h i s s h i f t . A doorway near t he dock opened t o a 
f l i g h t o f s t a i r s which l e d from t he dock area t o the ground. The 
employer had never i n s t r u c t e d c l a i m a n t not t o jump from t h e dock 
and c l a i m a n t had done so on s e v e r a l occasions i n the presence o f 
s u p e r v i s o r y p e r s o n n e l w i t h o u t reprimand. An employee manual 
i s s u e d by the employer and read by c l a i m a n t p r i o r t o the date o f 
the i n j u r y p r o h i b i t e d "unsafe a c t s " on the employer's premises. 
The manual, however, d i d not e x p r e s s l y d e s i g n a t e jumping from a 
l o a d i n g dock as an "unsafe a c t . " Claimant sought m e d i c a l 
t r e a t m e n t t h e day a f t e r the i n j u r y and f i l e d h i s c l a i m s e v e r a l 
days l a t e r . The i n s u r e r denied the c l a i m on the ground t h a t t h e 
i n j u r y d i d not a r i s e out of and i n the course o f c l a i m a n t ' s 
employment. 

OPINION AND CONCLUSIONS 

ORS 656 .005(7 ) ( a ) d e f i n e s "compensable i n j u r y " as "an 
a c c i d e n t a l i n j u r y . . . a r i s i n g out of and i n t h e course o f 
employment r e q u i r i n g m e d i c a l s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y 
or d e a t h . " The Referee employed two l i n e s o f re a s o n i n g i n 
c o n c l u d i n g t h a t c l a i m a n t ' s i n j u r y d i d not " a r i s [ e ] o u t of and i n 
the course o f employment." 

F i r s t , t h e Referee analyzed c l a i m a n t ' s a c t of jumping 
o f f the dock under t he r u l e s announced i n Lane v. Gleaves 
Volkswagen, 39 Or App 5, a m p l i f i e d , 40 Or App 139 (1979) and C l a r k 
v. U.S. Plywood, 288 Or 255 (1980). I n Lane, t he c l a i m a n t was 
i n j u r e d w h i l e l e a v i n g the employer's premises a f t e r a s p e c i a l 
t r a i n i n g meeting when he f e l l w h i l e a t t e m p t i n g t o c l i m b a seven 
f o o t c h a i n l i n k f e n c e . 39 Or App a t 7. The c o u r t h e l d t h a t t h e 
c l a i m a n t ' s i n j u r i e s d i d not a r i s e out of and i n the course o f h i s 
employment because i t was unreasonable f o r him t o a t t e m p t t o c l i m b 
the fence b e f o r e i n v e s t i g a t i n g s a fe a l t e r n a t i v e r o u t e s . I d . a t 
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7-8; 40 Or App a t 142. I n C l a r k , a worker heated h i s l u n c h on a 
p i e c e of dangerous machinery and was k i l l e d when he went t o 
r e t r i e v e i t and another worker who was unaware of h i s presence 
a c t i v a t e d the machine. 288 Or a t 257-59. The c o u r t r u l e d t h a t 
t h e c o m p e n s a b i l i t y of i n j u r i e s s u s t a i n e d w h i l e engaging i n 
p e r s o n a l c o m f o r t a c t i v i t i e s on the employer's premises s h o u l d be 
determined by a t e s t which asks: Was the conduct e x p r e s s l y or 
i m p l i e d l y a l l o w e d by the employer? I d . a t 266. 

The Referee concluded t h a t c l a i m a n t ' s a c t of jumping o f f 
the l o a d i n g dock was unreasonable g i v e n t he safe a l t e r n a t i v e r o u t e 
p r o v i d e d by the s t a i r w a y . He a l s o concluded t h a t jumping o f f the 
dock was not a u t h o r i z e d by the employer g i v e n the employer's 
p r o h i b i t i o n of "unsafe a c t s . " He then a p p l i e d t h e r u l e s o f Lane 
and C l a r k and h e l d t h a t c l a i m a n t ' s i n j u r y d i d not a r i s e out of and 
i n t h e course of h i s employment. 

The Referee's second l i n e of reasoning was an a n a l y s i s 
of c l a i m a n t ' s a c t of jumping o f f the l o a d i n g dock under t h e 
f a c t o r s s e t f o r t h i n Jordan v. Western E l e c t r i c , 1 Or App 441 
(1970). Those f a c t o r s a r e : (1) whether the a c t i v i t y was f o r t he 
b e n e f i t of the employer; (2) whether t he a c t i v i t y was contemplated 
by t he employer and employee e i t h e r a t the time o f h i r i n g or 
l a t e r ; (3) whether t he a c t i v i t y was an o r d i n a r y r i s k o f , and 
i n c i d e n t a l t o , t he employment; (4) whether t he employee was p a i d 
f o r t h e a c t i v i t y ; (5) whether t he a c t i v i t y was on the employer's 
premises; (6) whether t he a c t i v i t y was d i r e c t e d by or acquiesced 
i n by the employer; and (7) whether t he employee was on a p e r s o n a l 
m i s s i o n of h i s own. 1 Or App a t 443-44. The Referee concluded 
t h a t c l a i m a n t ' s a c t of jumping o f f t he dock s a t i s f i e d o n l y f a c t o r 
(5) and h e l d t h a t t h i s f a c t o r alone d i d not render c l a i m a n t ' s 
i n j u r y compensable. 

We f i r s t address t he Referee's a p p l i c a t i o n o f t h e Jordan 
f a c t o r s . Claimant was i n j u r e d on the employer's premises w h i l e i n 
the process of go i n g home from work. One s t e p i n t h i s process was 
c l a i m a n t ' s s t e p o f f t he l o a d i n g dock t o t h e ground below. The 
Referee i s o l a t e d t h i s s t e p from the process o f go i n g home from 
work. He then a p p l i e d t h e Jordan f a c t o r s t o t h i s a c t w i t h o u t 
c o n s i d e r i n g i t s r o l e i n t h e l a r g e r process. T h i s l e d him t o 
conclude t h a t t h e a c t of jumping o f f the dock served no purpose 
w i t h r e s p e c t t o c l a i m a n t ' s employment. 

We conclude t h a t t h e proper focus f o r a Jordan a n a l y s i s 
i n t h i s case was the process o f go i n g home from work r a t h e r than 
t h e i s o l a t e d a c t of jumping o f f t he dock. The s t e p o f f t he dock 
had the same purpose as a l l t he steps which preceded i t and those 
which f o l l o w e d i t . That purpose was t o take c l a i m a n t from h i s 
work s t a t i o n , o f f t he employer's premises and t o h i s home. Given 
t h i s c o n t i n u i t y o f purpose, t h e s t e p o f f t he dock was j u s t as 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s employment as any o t h e r s t e p i n t h e 
process o f l e a v i n g t h e employer's premises. The s t e p o f f t he 
dock, o f cou r s e , i n v o l v e d dangers not a s s o c i a t e d w i t h a s t e p on 
l e v e l ground or a s t e p from one s t a i r t o ano t h e r . These dangers 
r a i s e an i s s u e r e g a r d i n g t he method by which c l a i m a n t chose t o 
lea v e t he employer's premises. That i s s u e , however, i s not 
addressed by t h e Jordan f a c t o r s and thus w i l l r e q u i r e a d d i t i o n a l 
a n a l y s i s . 

A p p l i c a t i o n of the Jordan f a c t o r s t o c l a i m a n t ' s 
on-premises i n j u r y w h i l e g oing home from work leads t o t h e 
c o n c l u s i o n t h a t t h e i n j u r y arose out of and i n t h e course o f h i s 
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employment. The a c t i v i t y o f l e a v i n g the employer's premises a f t e r 
t h e c o m p l e t i o n of the workday was of b e n e f i t t o the employer; i t 
was c e r t a i n l y contemplated by the employer and c l a i m a n t a t t h e 
t i m e of h i r i n g ; i t was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e 
employment; i t was on the employer's premises; i t was d i r e c t e d or 
acquiesced i n by the employer; and i t was not a p u r e l y p e r s o n a l 
m i s s i o n . The o n l y f a c t o r which was not s a t i s f i e d was t h a t 
c l a i m a n t was not p a i d f o r the a c t i v i t y . That f a c t o r , however, i s 
not d e t e r m i n a t i v e . The Board and the c o u r t s have l o n g h e l d t h a t 
i n j u r i e s s u s t a i n e d on the employer's premises d u r i n g g oing and 
coming a c t i v i t i e s are compensable even though the c l a i m a n t was 
t e c h n i c a l l y o f f work a t the t i m e . See, e.g., Montgomery v. SIAC, 
224 Or 380, 388 ( 1 9 6 0 ) ; Montgomery Ward & Co. vT~Malinen, 71 Or 
App 457, 459 ( 1 9 8 4 ) ; Jan D. Walker, 38 Van N a t t a 160 ( 1 9 8 6 ) . 
Claimant's i n j u r y was compensable, t h e r e f o r e , under Jordan. 

As an a l t e r n a t i v e t o h i s Jordan a n a l y s i s , t h e Referee 
concluded t h a t c l a i m a n t ' s a c t of jumping from the l o a d i n g dock was 
unreasonable and was not a u t h o r i z e d by the employer. He then h e l d 
under the r u l e s of the Lane and C l a r k d e c i s i o n s t h a t t h e r e s u l t i n g 
i n j u r y was not compensable. We conclude t h a t t he r u l e o f Lane i s 
no l o n g e r v i a b l e and t h a t the r u l e o f C l a r k does not a p p l y t o t h i s 
case. 

I n Lane, t h e Court of Appeals r u l e d t h a t i n j u r i e s 
r e s u l t i n g from a worker's "unreasonable" a c t i o n s d i d not a r i s e out 
o f and i n the course of the worker's employment. I n so r u l i n g , 
t h e c o u r t r e l i e d upon i t s own d e c i s i o n i n t h e C l a r k case. C l a r k 
v. U.S. Plywood, 38 Or App 381 (1979). I n t h a t case, t h e c o u r t 
h e l d t h a t t he c l a i m a n t ' s a c t i o n of warming h i s l u n c h on a 
dangerous p i e c e of machinery was "so unreasonable as t o compel a 
c o n c l u s i o n t h a t i t c o u l d not have been i n the course o f 
employment." 38 Or App a t 385. A f t e r t h e Court o f Appeals 
rendered i t s Lane d e c i s i o n , t h e Supreme Court i s s u e d i t s o p i n i o n 
i n C l a r k . I n t h a t o p i n i o n , the Supreme Court r e j e c t e d t h e 
reasonableness approach adopted by the Court of Appeals because i t 
i n j e c t e d an element of f a u l t i n t o t he workers' compensation system 
and thus was "at v a r i a n c e w i t h t h e purpose of the Workers' 
Compensation Law — t o p r o v i d e compensation f o r i n j u r i e s a r i s i n g 
out of and i n the course of employment, i r r e s p e c t i v e of worker 
f a u l t . " 288 Or a t 265. I n s t e a d , as p r e v i o u s l y n o t e d , t h e c o u r t 
proposed i t s "express or i m p l i e d a u t h o r i z a t i o n t e s t " f o r 
on-premises p e r s o n a l c o m f o r t a c t i v i t i e s . See 288 Or a t 266-67. 
The c o u r t d i d not c i t e or d i s c u s s the Court of Appeals' Lane 
d e c i s i o n . 

I n l i g h t o f the Supreme Court's C l a r k d e c i s i o n , we 
conclude t h a t the Referee e r r e d i n c o n s i d e r i n g the reasonableness 
of c l a i m a n t ' s a c t i o n of jumping o f f the l o a d i n g dock i n 
d e t e r m i n i n g whether c l a i m a n t ' s i n j u r y arose out of and i n t h e 
course of h i s employment. The Referee gleaned t h e reasonableness 
s t a n d a r d from the Court of Appeals' Lane d e c i s i o n . That s t a n d a r d 
was r e j e c t e d by t h e Supreme Court i n C l a r k . A l t h o u g h Lane was not 
e x p r e s s l y mentioned i n C l a r k , we must conclude t h a t i t was 
o v e r r u l e d sub s i l e n t i o by the Supreme C o u r t . Claimant's i n j u r y i s 
compensable, t h e r e f o r e , r e g a r d l e s s of whether t h e a c t o f jumping 
from t h e l o a d i n g dock can be c h a r a c t e r i z e d as "unreasonable." 

This leaves t h e q u e s t i o n of whether the C l a r k express or 
i m p l i e d a u t h o r i z a t i o n t e s t should be a p p l i e d t o g o i n g and coming 
a c t i v i t i e s as w e l l as p e r s o n a l c o m f o r t a c t i v i t i e s . When C l a r k was 
decided i n 1980, the o n l y s t a t u t o r y l i m i t a t i o n on t h e 
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c o m p e n s a b i l i t y of i n j u r i e s " a r i s i n g out of and i n the course o f 
employment" was f o r i n j u r i e s s u s t a i n e d as a r e s u l t of the 
• d e l i b e r a t e i n t e n t i o n of the worker." ORS 656.156(1). I n C l a r k , 
t h e c o u r t c r e a t e d a second l i m i t a t i o n , a t l e a s t f o r p e r s o n a l 
c o m f o r t a c t i v i t i e s , w i t h i t s express or i m p l i e d a u t h o r i z a t i o n 
t e s t . Some statements i n the c o u r t ' s o p i n i o n suggest t h a t the 
t e s t was a l s o i n t e n d e d t o apply t o o t h e r a c t i v i t i e s not d i r e c t l y 
i n v o l v e d w i t h a worker's a p p o i n t e d t a s k , i n c l u d i n g g o i n g and 
coming a c t i v i t i e s . See 288 Or a t 260-61. Since C l a r k , however, 
th e L e g i s l a t u r e has enacted two o t h e r l i m i t a t i o n s f o r i n j u r i e s 
a r i s i n g out of and i n the course of employment which cause us t o 
q u e s t i o n whether the C l a r k l i m i t a t i o n should be extended beyond 
p e r s o n a l c o m f o r t a c t i v i t i e s . 

I n 1981, the L e g i s l a t u r e enacted a l i m i t a t i o n f o r 
i n j u r i e s s u s t a i n e d by "any a c t i v e p a r t i c i p a n t i n a s s a u l t s or 
combats which are not connected t o the j o b assignment and which 
amount t o a d e v i a t i o n from customary d u t i e s . " Or Laws 1981, ch 
535, § 30 ( c o d i f i e d a t former ORS 6 5 6 . 0 0 6 ( 8 ) ( a ) , now ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ) . I n 1987, the L e g i s l a t u r e enacted another 
l i m i t a t i o n f o r i n j u r i e s s u s t a i n e d by a worker who engages i n "any 
r e c r e a t i o n a l or s o c i a l a c t i v i t i e s s o l e l y f o r the worker's p e r s o n a l 
p l e a s u r e . " Or Laws 1987, ch 713, § 3 ( c o d i f i e d a t ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ) . These enactments r e f l e c t a l e g i s l a t i v e i n t e n t 
t o d e f i n e and l i m i t t he phrase " a r i s i n g out of and i n the course 
of employment" t h r o u g h s t a t u t o r y amendments. The C l a r k t e s t , 
however, which the c o u r t a p p l i e d t o p e r s o n a l c o m f o r t a c t i v i t i e s , 
has not been l e g i s l a t i v e l y expanded t o a p p l y t o o n - s i t e a c t i v i t i e s 
a n c i l l a r y t o j o b performance such as going and coming a c t i v i t i e s . 
We c onclude, t h e r e f o r e , t h a t C l a r k should be l i m i t e d t o p e r s o n a l 
c o m f o r t a c t i v i t i e s u n t i l the L e g i s l a t u r e extends i t t o o t h e r 
cases. A g e n e r a l l i m i t a t i o n t o the d e f i n i t i o n o f a compensable 
i n j u r y f o r " u n a u t h o r i z e d i n c i d e n t a l a c t i v i t i e s " has no b a s i s i n 
ORS c h a p t e r 656, would be c o n t r a r y t o the i n t e n t of t h e 
L e g i s l a t u r e and thus i s beyond our power t o c r e a t e . See ORS 
656.726(1) & ( 4 ) ; Oregon F i r e / P o l i c e Retirement Committee, 62 Or 
App 777, 779 (1983)("An a d m i n i s t r a t i v e agency may n o t , by i t s 
r u l e s , amend, a l t e r , e n l a r g e or l i m i t t he terms of a l e g i s l a t i v e 
e n a c t m e n t . " ) , rev den 296 Or 464 (1984). 

There i s no evidence i n the r e c o r d t h a t c l a i m a n t ' s 
i n j u r y was s u s t a i n e d d u r i n g an " a s s a u l t or combat" or t h a t i t was 
s u s t a i n e d t h r o u g h the " d e l i b e r a t e i n t e n t i o n of t h e worker." Those 
s t a t u t o r y l i m i t a t i o n s , t h e r e f o r e , do not a p p l y . The l i m i t a t i o n 
f o r s o c i a l and r e c r e a t i o n a l a c t i v i t i e s d i d not become e f f e c t i v e 
u n t i l a f t e r c l a i m a n t ' s i n j u r y and thus i s i n a p p l i c a b l e . See Or 
Laws 1987, ch 713, § 8. As f o r the r u l e of C l a r k v. U.S. Plywood, 
supra, we conclude t h a t i t i s i n a p p l i c a b l e because t h e p r e s e n t 
case i n v o l v e s going and coming a c t i v i t i e s r a t h e r than p e r s o n a l 
c o m f o r t a c t i v i t i e s . Regardless of whether c l a i m a n t ' s i n j u r y was 
s u s t a i n e d as a r e s u l t of a c t i v i t y t h a t was e x p r e s s l y or i m p l i e d l y 
a u t h o r i z e d by t h e employer, t h e r e f o r e , the i n j u r y arose out of and 
i n t he course of c l a i m a n t ' s employment and thus i s compensable. 

Claimant's counsel has requested Board a u t h o r i z a t i o n of 
an assessed fee of $500. A p p a r e n t l y t h i s i s the t o t a l f e e 
requested f o r s e r v i c e s both a t h e a r i n g and on Board r e v i e w . 
Counsel f o r the i n s u r e r has requested a u t h o r i z a t i o n f o r a 
c l i e n t - p a i d f e e of $100. A f t e r r e v i e w i n g the f a c t o r s s e t f o r t h i n 
OAR 438-15-010(6), we conclude t h a t t h e fees requested are 
r e a s o n a b l e . o c c 



ORDER 

The Referee's o r d e r dated February 20, 1987 i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l dated October 28, 1986 i s s e t 
as i d e and the c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. Claimant's a t t o r n e y i s awarded $300 f o r 
s e r v i c e s a t the h e a r i n g and $200 f o r s e r v i c e s on Board r e v i e w , t o 
be p a i d by t h e i n s u r e r . Counsel f o r t h e i n s u r e r i s a u t h o r i z e d t o 
b i l l a c l i e n t - p a i d f e e o f up t o $100 i n c o n n e c t i o n w i t h Board 
r e v i e w . 

DALE L . T I C H E N 0 R , C l a i m a n t WCB 8 7 - 1 4 7 0 0 , 8 7 - 1 4 9 8 , 8 7 - 1 4 6 9 9 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y & 8 7 - 1 7 3 1 9 
F o s s , W h i t t y , e t a l . , D e f e n s e A t t o r n e y s J u l y 2 1 , 1 9 8 8 
M a r c u s Ward, D e f e n s e A t t o r n e y O r d e r on R e v i e w 
C h a r l e s L i s l e ( S A I F ) , D e f e n s e A t t o r n e y 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y 

Reviewed by Board Members C r i d e r and Johnson. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Brown's 
o r d e r which found i t r e s p o n s i b l e f o r t r e a t m e n t r e l a t e d t o 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . The i s s u e on review i s 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t he f i n d i n g s o f f a c t s e t f o r t h on pages 
1 t h r o u g h 3 of the Referee's O p i n i o n and Order. 

CONCLUSIONS AND OPINION 
The Board a f f i r m s and adopts t he Referees c o n c l u s i o n s 

and o p i n i o n w i t h t h e f o l l o w i n g a d d i t i o n a l comments. 

SAIF argues on review t h a t work a c t i v i t i e s a t c l a i m a n t ' s 
most r e c e n t employment c o n t r i b u t e d i n d e p e n d e n t l y t o h i s c u r r e n t 
d i s a b l i n g c o n d i t i o n . I t s t a t e s , " [ T ] h e r e i s s u b s t a n t i a l evidence 
i n d i c a t i n g t h a t c l a i m a n t ' s work a c t i v i t i e s a t Columbia Plywood 
c o n t r i b u t e d t o t h e cause o f , a g g r a v a t e d , and exacerbated 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . " I t p o i n t s t o no evi d e n c e , 
however, except t o contend t h a t , c o n t r a r y t o c l a i m a n t ' s t e s t i m o n y 
a t d e p o s i t i o n and a t h e a r i n g , "The preponderance o f the med i c a l 
evidence i n d i c a t e s t h a t c l a i m a n t ' s low back c o n d i t i o n d i d n o t 
become symptomatic u n t i l a f t e r he s t a r t e d w o r k i n g f o r Columbia 
Plywood." 

Even i f we were t o f i n d t h a t c l a i m a n t had no symptoms 
between 1983 and 1987, based on medical r e p o r t s which r e l i e d on 
h i s t o r i e s of t h e c l a i m a n t who i s not c r e d i b l e , a te m p o r a l 
c o n n e c t i o n between symptoms and work a c t i v i t y i s not s u f f i c i e n t t o 
e s t a b l i s h a c a u s a l c o n n e c t i o n i n l i g h t o f th e m e d i c a l evidence 
which a n t i c i p a t e d a worsening o f the 1981 c o n d i t i o n i n t h e absence 
of i n t e r v e n i n g trauma. See Edwards v. SAIF, 30 Or App 21 ( 1 9 7 7 ) , 
and Bradshaw v. SAIF, 69 Or App 589 (198 4 ) . 

On de novo r e v i e w , we agree w i t h t h e Referee t h a t SAIF's 
i n s u r e d , Maywood I n d u s t r i e s , remains t h e r e s p o n s i b l e i n s u r e r f o r 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n . 
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ORDER 

The Referee's Opinion and Order dated February 8, 1988, 
i s a f f i r m e d and adopted as supplemented. A c l i e n t - p a i d f e e not t o 
exceed $1,892, t o be p a i d by L i b e r t y Northwest Insurance 
C o r p o r a t i o n , i s approved. A c l i e n t - p a i d f e e not t o exceed 
$187.50, t o be p a i d by the SAIF C o r p o r a t i o n t o the f i r m o f Foss, 
W h i t t y , e t a l . , i s approved. 

DALE L . TICHENOR, C l a i m a n t Own M o t i o n 8 6 - 0 1 8 3 M 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y J u l y 2 1 , 1 9 8 8 
S A I F C o r p , I n s u r a n c e C a r r i e r Own M o t i o n O r d e r 

The SAIF C o r p o r a t i o n has su b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s June 26, 1981 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
t h e r e q u e s t , c o n t e n d i n g t h a t i t i s not r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . 

On September 4, 1987, c l a i m a n t was a d m i t t e d t o the 
h o s p i t a l and underwent s u r g e r y f o r an e x t r u d e d L4 d i s c on the l e f t . 

On June 2, 1988, we issued an "Order Postponing A c t i o n on 
Own Motion Request," pending the outcome o f t h e r e s p o n s i b i l i t y i s s u e 
which was then b e f o r e t he Board i n WCB Case Nos. 87-14698, 87-14699, 
87-14700 and 87-17319. By order e n t e r e d t h i s d a t e , we a f f i r m e d t h e 
Referee's assignment of r e s p o n s i b i l i t y t o the 1981 i n j u r y . 

SAIF a l s o r e q u e s t s t h a t i f own motion r e l i e f i s g r a n t e d , 
i t be a l l o w e d t o a p p l y i n t e r i m compensation b e n e f i t s p a i d i n c l a i m 
number D728298E t o b e n e f i t s awarded i n t h i s own motion c l a i m , f o r 
t h e reason t h a t t he two c l a i m s were i n v e s t i g a t e d j o i n t l y and the 
c l a i m under which t he b e n e f i t s have been p a i d i s f o r t he same 
me d i c a l t r e a t m e n t and d i s a b i l i t y . 

We note t h a t t h e two c l a i m s i n v o l v e d are bot h i n s u r e d by 
SAIF but i n v o l v e d i f f e r e n t employers. I n Cascade S t e e l R o l l i n g 
M i l l s v. M a d r i l , 62 Or App 598, rev den 295 Or 541 (19 8 3 ) , t he Court 
of Appeals d e c l i n e d t o a l l o w an o f f s e t o f an overpayment made by a 
d i f f e r e n t i n s u r e r on a p r i o r c l a i m . The r u l e i n e f f e c t a t t h a t time 
s p e c i f i c a l l y a l l o w e d o f f s e t s o f overpayments made e a r l i e r on t h e 
same c l a i m . OAR 436-54-320. The c u r r e n t a d m i n i s t r a t i v e r u l e does 
not address t h e i s s u e , see OAR 436-60-170, and we conclude, i n t h e 
absence o f s p e c i f i c a u t h o r i t y , t h a t an o f f s e t o f b e n e f i t s p a i d on 
one c l a i m i n v o l v i n g one employer a g a i n s t amounts due on another 
c l a i m i n v o l v i n g a d i f f e r e n t employer, i s not a u t h o r i z e d . 

The request f o r own motion r e l i e f i s hereby a l l o w e d . The 
c l a i m i s reopened and SAIF s h a l l pay temporary t o t a l d i s a b i l i t y 
b e n e f i t s from September 4, 1987 u n t i l he r e t u r n s t o h i s r e g u l a r work 
a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . See OAR 438-12-052(2). Reimbursement from t h e Reopened 
Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 
and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
c l o s e d by SAIF pursuant t o OAR 438-12-055. SAIF's request f o r 
a u t h o r i z a t i o n t o ap p l y b e n e f i t s p a i d under c l a i m number D728298E, t o 
those due under t h i s c l a i m number i s denied. 

I T IS SO ORDERED. 
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PAUL M. MARSTON, C l a i m a n t WCB 8 6 - 0 2 3 7 0 & 8 6 - 0 7 1 4 8 
K i r k p a t r i c k & Z e i t z , C l a i m a n t ' s A t t o r n e y s J u l y 2 2 , 1 9 8 8 
R o b e r t s , e t a l ., D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
L e s t e r H u n t s i n g e r ( S A I F ) , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s i s t a n t A t t o r n e y G e n e r a l 

Reviewed by Board en banc. 

Claimant requests review of t h a t p o r t i o n of Referee 
Shebley's o r d e r t h a t upheld Farmers Insurance Company's d e n i a l of h i s 
i n d u s t r i a l i n j u r y c l a i m r e l a t i n g t o h i s r i g h t s h o u l d e r . The i s s u e i s 
c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 

ORDER 

The Referee's order dated December 15, 1986 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $160, i s approved. 

Board Member C r i d e r , d i s s e n t i n g : 

The m a j o r i t y has a f f i r m e d the Referee's o r d e r u p h o l d i n g a 
d e n i a l of c o m p e n s a b i l i t y under the "aggressor defense" a l t h o u g h t h e 
c l a i m a n t d i d not i n i t i a t e any p h y s i c a l c o n t a c t w i t h h i s coworker who, 
n o n e t h e l e s s , shoved c l a i m a n t t h e r e b y c a u s i n g c l a i m a n t ' s i n j u r y . I 
d i s s e n t because I b e l i e v e the c o n s t r u c t i o n of ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) 
i m p l i c i t i n t h i s d e c i s i o n i s i n c o n s i s t e n t w i t h the purposes of the 
Workers' Compensation Law and wrong. 

The Referee found t h a t c l a i m a n t and coworker, who had taken 
a break from t h e i r outdoor work t o put on warmer c l o t h i n g , began 
a r g u i n g when the coworker was unable t o produce c l a i m a n t ' s g l o v e s . 
Claimant "came nose-to-nose w i t h K r a f t and shouted o b s c e n i t i e s . 
K r a f t , the coworker, responded by g r a b b i n g c l a i m a n t i n b o t h arms and 
t h r o w i n g him t o the ground. Claimant's shoulder s t r u c k a t r e e stump 
or o t h e r immovable o b j e c t and separated h i s a c r o m i o c l a v i c u l a r j o i n t . 
Claimant never s t r u c k a blow..." Indeed, the Referee d i d not f i n d 
t h a t c l a i m a n t i n i t i a t e d any p h y s i c a l c o n t a c t of any k i n d w i t h t h e 
coworker. Under these c i r c u m s t a n c e s , I b e l i e v e c l a i m a n t ' s i n j u r y was 
compensable. 

A l t h o u g h the Referee's o p i n i o n i m p l i e s t h a t c l a i m a n t ' s 
conduct was t h r e a t e n i n g because he was " s i x inches t a l l e r and 30 
pounds h e a v i e r t h a n " h i s a s s a i l a n t , s h o u t i n g of o b s c e n i t i e s (even by 
a l a r g e person) does not c o n s t i t u t e an a s s a u l t i n the common law or 
the c r i m i n a l code. I t should not be t r e a t e d as an a s s a u l t f o r 
purposes of ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) excludes from t h e g e n e r a l d e f i n i t i o n 
of compensable i n j u r y , " I n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s 
or combats which are not connected t o the j o b assignment and which 
amount t o a d e v i a t i o n from customary d u t i e s from customary d u t i e s . " 
The s t a t u t e must be i n t e r p r e t e d c o n s i s t e n t w i t h i t s p l a i n meaning and 
w i t h the purpose of the Workers' Compensation Law. The Workers' 
Compensation Law i s t o be l i b e r a l l y c o n s t r u e d i n f a v o r o f t h e i n j u r e d 
worker. Reynaga v. Northwest Farm Bureau, 300 Or 255 ( 1 9 8 5 ) . Thus, 
t h i s e x c l u s i o n must be read n a r r o w l y i n o rder t h a t i t s a p p l i c a t i o n 
not i n t e r f e r e w i t h the g e n e r a l purpose of the law — t h a t i s , t o 
p r o v i d e b e n e f i t s t o i n j u r e d workers w i t h o u t r e g a r d t o f a u l t . ORS 
6 5 6 . 0 1 2 ( 2 ) ( a ) . 
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A combat, i n o r d i n a r y usage, i s a f i g h t — a two-way 
a f f a i r . An a s s a u l t , however, has been i n t e r p r e t e d by t h e Court o f 
Appeals t o i n v o l v e a l e s s e r event. Kessen v. Boise Cascade, 71 Or 
app 545 (1984). N e v e r t h e l e s s , a person i s not g u i l t y of an a s s a u l t 
and t h e r e f o r e t o be denied b e n e f i t s f o r an i n j u r y i n f l i c t e d by 
another i f he has s i m p l y i n i t i a t e d an unpleasant encounter. To prove 
a s s a u l t , under Oregon common law, one had t o prove w r o n g f u l conduct 
cau s i n g s e r i o u s p h y s i c a l i n j u r y . S t a t e v. Rainwater, 26 Or app 593 
(1976 ) . Under the 1977 C r i m i n a l Code, even a s s a u l t i n the f o u r t h 
degree r e q u i r e s , a t a minimum, i n t e n t i o n a l , knowing or r e c k l e s s 
c a u s a t i o n of p h y s i c a l i n j u r y . ORS 163.160. 

The s t a t u t o r y aggressor e x c l u s i o n should be read i n l i g h t 
o f the common law and s t a t u t o r y meaning of the word a s s a u l t . Thus, 
the aggressor defense would exclude from c o m p e n s a b i l i t y o n l y i n j u r i e s 
t o workers whose a g g r e s s i v e conduct r e s u l t s i n p h y s i c a l i n j u r y t o 
another ( t h e e q u i v a l e n t of c r i m i n a l a s s a u l t ) or who are a c t i v e 
p a r t i c i p a n t s i n two-way b r a w l s . Such c o n s t r u c t i o n o f t h e law i s a l s o 
c o n s i s t e n t w i t h the m a j o r i t y r u l e i n the s t a t e s . Common law 
aggressor defenses are g e n e r a l l y a p p l i e d t o deny compensation t o 
employees who have i n i t i a t e d an a l t e r c a t i o n w i t h t h e w i l l f u l i n t e n t 
t o i n j u r e another person — not t o employees who have aggressed by 
words a l o n e . 1 Larson, Workmen's Compensation, S e c t i o n 1 5 ( c ) and 
( d ) . V e r b a l combats are p a r t and p a r c e l of l i f e i n t h e workplace. I n 
the absence of c l e a r l e g i s l a t i v e d i r e c t i o n t h a t we deny compensation 
t o workers whose words are met w i t h p h y s i c a l v i o l e n c e , I would not do 
so. 

T h i s i s not i n c o n s i s t e n t w i t h Kessen v. Boise Cascade, 
supra. The Kessen c o u r t s t a t e d t h a t , "Although [ c l a i m a n t ] was the 
r e c i p i e n t of the o n l y blow s t r u c k , he was the one who, because of h i s 
anger, v o c a l t i r a d e and t h r e a t e n i n g g e s t u r e s , a c t u a l l y i n i t i a t e d t h e 
f i g h t . " However, Kessen t h r e a t e n e d h i s coworker not by t a l k but by 
gr a b b i n g t he coworker's i n j u r e d arm. I n o t h e r words, a l t h o u g h Kessen 
d i d not s t r i k e h i s coworker, he d i d take a g g r e s s i v e p h y s i c a l a c t i o n . 

The Referee nonetheless r e l i e d on the quoted sentence from 
Kessen t o conclude t h a t c l a i m a n t had engaged i n an a s s a u l t . The 
r e s u l t i s not compelled by Kessen. Claimant d i d not e s c a l a t e t h e 
argument from a v e r b a l t o a p h y s i c a l episode. I would r e v e r s e and 
orde r the c l a i m accepted. 

E L L E N A D. NEWKIRK, C l a i m a n t WCB 8 7 - 0 2 3 8 1 
M a l a g o n & M o o r e , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Johnson. 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t 
p o r t i o n o f Referee McCullough's o r d e r which s e t a s i d e i t s d e n i a l 
of r e s p o n s i b i l i t y f o r m e d i c a l s e r v i c e s f o r c l a i m a n t ' s c u r r e n t back 
c o n d i t i o n . The i s s u e on review i s c o m p e n s a b i l i t y o f m e d i c a l 
t r e a t m e n t under ORS 656.245. We a f f i r m . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back i n j u r y i n 
October, 1978, w h i l e p u l l i n g lumber on t h e p l a n e r c h a i n f o r t h e 
employer, Weyerhaeuser. Dr. Hockey performed a lumbar laminectomy 
on October 20, 1978, a f t e r a myelogram showed a h e r n i a t e d nucleus 
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p u l p o s i s on t h e l e f t a t L-5, S - l . Claimant's p o s t o p e r a t i v e course 
was u n e v e n t f u l and her l e f t l e g p a i n was r e l i e v e d . She c o n t i n u e d 
t o complain of l e f t h a m s t r i n g t i g h t n e s s f o r which e x e r c i s e * were 
p r e s c r i b e d . On March 29, 1979, Dr. Hockey r e l e a s e d her t o r e t u r n 
t o l i g h t d u t y . 

On J u l y 5, 1979, Dr. Hockey r e p o r t e d t h a t c l a i m a n t f e l l 
o f f of a horse and landed on her back. He f e l t t h a t c l a i m a n t 
s u s t a i n e d a s m a l l s t r a i n , but t h a t i t d i d n ' t a f f e c t her former 
d i s c problem. 

On J u l y 23, 1979, c l a i m a n t r e t u r n e d t o Dr. Hockey a f t e r 
r e t u r n i n g t o work and p u l l i n g c h a i n f o r two days. She complained 
of tenderness i n the r i g h t s a c r o i l i a c area and a sharp p a i n i n the 
r i g h t b u t t o c k . She had no p a i n a t t h e s i t e of t h e p r i o r 
laminectomy. Dr. Hockey f e l t t h a t the p a i n p o s s i b l y r e p r e s e n t e d a 
h e r n i a t e d d i s c d e v e l o p i n g on the o p p o s i t e s i d e of the p r e v i o u s 
problem, but t h a t i t was more l i k e l y a lumbosacral s t r a i n . 

On December 28, 1979, c l a i m a n t complained o f b i l a t e r a l 
lumbar p a i n t o Dr. S t a i n s b y , a n e u r o l o g i s t . Dr. S t a i n s b y 
requested c l a i m a n t ' s medical r e c o r d s . On J u l y 18, 1980, he f e l t 
t h a t she was m e d i c a l l y s t a t i o n a r y r e s u l t i n g from her low back 
i n j u r y and t h a t she had minimal d i s a b i l i t y . He r e l e a s e d her t o 
r e g u l a r work. 

A September 15, 1980 D e t e r m i n a t i o n Order and subsequent 
s t i p u l a t i o n g r a n t e d a t o t a l o f 20 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

V o c a t i o n a l s e r v i c e s were t e r m i n a t e d on September 18, 
1980 because c l a i m a n t had q u i t work w i t h o u t medical 
a u t h o r i z a t i o n . She had r e t u r n e d t o work, but q u i t a f t e r two hours 
when she s u f f e r e d spasms and f e l t she c o u l d not do the work. 

Cla i m a n t ' s b i l a t e r a l symptoms p e r s i s t e d , but she d i d not 
seek f u r t h e r m e d i c a l t r e a t m e n t because Drs. Hockey and S t a i n s b y 
had t o l d her she needed t o l e a r n t o l i v e w i t h the p a i n . She 
t h e r e a f t e r worked s h o r t p e r i o d s as a meat wrapper, an a t t e n d a n t 
f o r a handicapped person, a dishwasher, a cook, a w a i t r e s s , and a 
l i v e - i n b a b y s i t t e r . 

On October 28, 1986, she sought c h i r o p r a c t i c t r e a t m e n t 
from Dr. McCarthy, c h i r o p r a c t o r . He p r o v i d e d no d i a g n o s i s and 
f e l t t h a t he had i n s u f f i c i e n t medical h i s t o r y t o render an o p i n i o n 
as t o the cause of c l a i m a n t ' s c o m p l a i n t s . 

I n January 1987, c l a i m a n t saw Dr. K u l l e r , an o r t h o p e d i c 
surgeon, and complained of c o n s t a n t aching and numbness i n t h e low 
back and r i g h t l e g . 

On February 5, 1987, the employer denied r e s p o n s i b i l i t y 
f o r c u r r e n t m e d i c a l t r e a t m e n t on the ground t h a t i t was not 
r e l a t e d t o her compensable 1978 c l a i m . 

A CAT scan showed m u l t i p l e a b n o r m a l i t i e s and Dr. K u l l e r 
r e f e r r e d c l a i m a n t t o Dr. Hockey f o r p o s s i b l e repeat s u r g e r y . 
Dr. Hockey f e l t t h a t c l a i m a n t had a p o s s i b l e r i g h t L5 h e r n i a t e d 
nucleus pulposus and recommended a myelogram. 

Claimant was d i s s a t i s f i e d w i t h Dr. Hockey, and she 
changed p h y s i c i a n s t o Dr. Rockey, another o r t h o p e d i c surgeon. 
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Dr. Rockey diagnosed c h r o n i c d e g e n e r a t i v e lower lumbar d i s c 
d i s e a s e and f e l t t h a t any r e l a t i o n s h i p t o her 1978 i n d u s t r i a l 
i n j u r y was obscure. 

Claimant's a t t o r n e y r e f e r r e d her t o Dr. Smith, a 
neurosurgeon. Dr. Smith p r e s e n t e d a d e t a i l e d h i s t o r y , w i t h t h e 
e x c e p t i o n t h a t he d i d not mention t he 1979 f a l l from a horse. He 
reviewed t he 1978 x-rays which he i n t e r p r e t e d t o show a c o n g e n i t a l 
l e s i o n on t h e r i g h t a t L5-S1, and the 1987 CT scan which c l e a r l y 
demonstrated t he l e s i o n on the r i g h t . Based on these f i n d i n g s , he 
opined t h a t c l a i m a n t has a complex back problem w i t h a c o n g e n i t a l 
d e f e c t upon which has been superimposed a t r a u m a t i c i n j u r y and a 
pr o b a b l e u n s t a b l e lumbosacral a r t i c u l a t i o n . He concluded t h a t t h e 
1978 i n j u r y was t h e major c o n t r i b u t i n g f a c t o r l e a d i n g t o t h e 1978 
su r g e r y on the l e f t and the subsequent i n t r a c t a b l e back and l e g 
p a i n . 

Claimant i s a c r e d i b l e w i t n e s s . 

CONCLUSIONS AND OPINION 

Claimant i s e n t i t l e d t o ongoing medical t r e a t m e n t " f o r 
c o n d i t i o n s r e s u l t i n g from t he i n j u r y f o r such a p e r i o d as t h e 
n a t u r e of the i n j u r y or t h e process o f re c o v e r y r e q u i r e s * * *." 
ORS 656.245(1). Claimant bears t he burden o f p r o v i n g t h a t t h e 
medical s e r v i c e s are f o r c o n d i t i o n s r e s u l t i n g from t he i n d u s t r i a l 
i n j u r y . McGarry v. SAIF, 24 Or App 883, 888 (1 9 7 6 ) . 

There i s disagreement among the e x p e r t s i n t h i s case. 
Drs. Hockey and Rockey f i n d no c o n n e c t i o n between c l a i m a n t ' s 1978 
i n j u r y and her c u r r e n t c o m p l a i n t s ; Drs. K u l l e r and Smith b e l i e v e 
t h a t t h e two are r e l a t e d . The r e l a t i v e w e i g h t t o be g i v e n t o 
t h e i r o p i n i o n s i s determined by the accuracy o f t h e h i s t o r i e s upon 
which they base t h e i r o p i n i o n s . Drs. Hockey and Rockey were under 
the m i s c o n c e p t i o n t h a t c l a i m a n t d i d not ex p e r i e n c e r i g h t - s i d e d 
symptoms u n t i l r e c e n t l y and t h a t c l a i m a n t d i d not ex p e r i e n c e 
symptoms d u r i n g the s i x - y e a r h i a t u s d u r i n g which she sought no 
t r e a t m e n t . Drs. K u l l e r and Smith based t h e i r o p i n i o n s on a 
h i s t o r y o f i n t r a c t a b l e r i g h t - s i d e d p a i n s i n c e the 1978 i n j u r y . 

The c l a i m a n t t e s t i f i e d t h a t she experienced r i g h t - s i d e d 
p a i n s i n c e s h o r t l y a f t e r t h e 1978 i n j u r y , t h a t she d i d n o t 
o r i g i n a l l y f o c u s on i t because t he l e f t s i d e was so much worse, 
and t h a t she d i d not seek medical t r e a t m e n t between 1980 and 1986 
because she had been t o l d by Drs. Hockey and Smith t h a t she would 
j u s t have t o l e a r n t o l i v e w i t h t h e p a i n . 

The Referee found t he c l a i m a n t c r e d i b l e . We d e f e r t o 
h i s f i n d i n g . See Kenneth L. F r i s b y , 37 Van Na t t a 280 (198 5 ) . 

As d i d t h e Referee, we f i n d Dr. Smith's o p i n i o n t o be 
based on t h e most a c c u r a t e and complete h i s t o r y . U n l i k e t h e o t h e r 
e x p e r t s , he noted t he presence o f a r i g h t - s i d e d d e f e c t on x-rays 
taken i n 1978. Assuming he was unaware o f the f a l l from t h e horse 
i n 1979, we do not see t h a t o m i s s i o n as s i g n i f i c a n t . Dr. Hockey, 
who examined c l a i m a n t a f t e r t h e f a l l , f e l t t h a t i t was a s m a l l 
s t r a i n and d i d not a f f e c t her p r i o r i n j u r y . 

We agree w i t h t h e Referee t h a t t h e o p i n i o n o f Dr. Smith 
i s t h e most p e r s u a s i v e and t h a t c l a i m a n t has e s t a b l i s h e d t h a t her 
c u r r e n t m e d i c a l t r e a t m e n t i s a compensable r e s u l t o f t h e 1978 
i n d u s t r i a l i n j u r y . - 8 7 1 -



ORDER 

The Referee's o r d e r dated October 8, 1987 i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $500, 
t o be p a i d by t h e s e l f - i n s u r e d employer. 

E L L E N A D. NEWKIRK, C l a i m a n t Own M o t i o n 8 7 - 0 0 9 8 M 
M a l a g o n & M o o r e , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r 

Claimant i n i t i a l l y s u b m i t t e d her c l a i m t o the Board f o r 
an a l l e g e d worsening of her October 10, 1978 i n d u s t r i a l i n j u r y . 
C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . The s e l f - i n s u r e d 
employer i s s u e d a d e n i a l of medical s e r v i c e s under ORS 656.245 
which c l a i m a n t appealed t o the Hearings D i v i s i o n (WCB Case No. 
87-02381). The Board postponed a c t i o n on the own m o t i o n r e q u e s t 
u n t i l r e s o l u t i o n o f the pending h e a r i n g . We have, t h i s d a t e , 
i s s u e d an Order on Review i n WCB Case No. 87-02381 whereby we 
a f f i r m e d t h e Referee's o r d e r which r e v e r s e d t h e employer's d e n i a l 
and found i t r e s p o n s i b l e f o r c l a i m a n t ' s t r e a t m e n t , i n c l u d i n g 
s u r g e r y . The i s s u e c u r r e n t l y b e f o r e us i s c l a i m a n t ' s e n t i t l e m e n t 
t o c l a i m reopening f o r the payment of temporary t o t a l d i s a b i l i t y 
compensation p u r s u a n t t o ORS 656.278. 

A l t h o u g h these own motion proceedings commenced p r i o r t o 
January 1, 1988, we have p r e v i o u s l y r u l e d t h a t c o n s i d e r a t i o n of 
c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y compensation 
must be done under t h e c u r r e n t own motion law. Andy Webb, 40 Van 
N a t t a 586 (June 22, 1988). Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may 
e x e r c i s e our "Own M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a 
worsening of a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such cases, we are a u t h o r i z e d t o award 
temporary d i s a b i l i t y compensation commencing from t h e t i m e t h e 
worker i s a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

The evidence i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n d i d 
worsen r e q u i r i n g s u r g e r y on October 30, 1987. Pursuant t o t h e 
c u r r e n t law she c o u l d be e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y from the date of her h o s p i t a l i z a t i o n . The 
employer argues t h a t c l a i m a n t has not worked s i n c e 1983 and, 
t h e r e f o r e , has not i n c u r r e d any time l o s s . We f i n d t h e case o f 
Chapel of Memories v. D a v i s , 91 Or App 232 (May 18, 1988) t o be 
i n s t r u c t i v e . I n t h a t case, as i n t h i s one, the c l a i m a n t had n o t 
performed g a i n f u l employment f o r a s i g n i f i c a n t p e r i o d o f t i m e . 
However, t h e r e , t h e c l a i m a n t t e s t i f i e d t h a t he had not w i t h d r a w n 
from t h e work f o r c e and would accept s u i t a b l e employment. The 
c l a i m a n t was found c r e d i b l e and, based on t h a t c r e d i b l e t e s t i m o n y , 
was a l l o w e d temporary t o t a l d i s a b i l i t y b e n e f i t s . The c l a i m a n t i n 
t h i s case has a l s o i n d i c a t e d t h a t she looked f o r work a f t e r 1983. 
The Referee s p e c i f i c a l l y found her c r e d i b l e . We conclude c l a i m a n t 
i s e n t i t l e d t o compensation f o r temporary t o t a l d i s a b i l i t y f r o m 
the date she was h o s p i t a l i z e d f o r the low back s u r g e r y i n October 
1987. 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
t o t a l d i s a b i l i t y compensation t o commence October 30, 1987 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r 
wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t of the a d d i t i o n a l compensation 
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g r a n t e d by t h i s o r d e r , not t o exceed $600 as a reasonable 
a t t o r n e y ' s f e e . Reimbursement from the Reopened Claims Reserve i s 
a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by the 
employer pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

ROGER J . ACKERMAN, C l a i m a n t WCB 8 4 - 0 7 4 9 7 
L e o R. P r o b s t & A s s o c . , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review o f Referee Peterson's o r d e r 
t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y f o r h i s June 29, 
1976 back i n j u r y . On re v i e w , the i n s u r e r contends t h a t c l a i m a n t 
has not e s t a b l i s h e d an e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , 
though he i s e n t i t l e d t o a s u b s t a n t i a l award o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . We r e v e r s e . 

ISSUES 

1. Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 
2. I f he i s not permanently and t o t a l l y d i s a b l e d , the 
e x t e n t o f h i s permanent p a r t i a l d i s a b i l i t y , unscheduled 
and scheduled. 

FINDINGS OF FACT 

Claimant i n j u r e d h i s back on June 29, 1976 as a r e s u l t 
o f h i s employment as a l i n e t r u c k d r i v e r . He sub s e q u e n t l y 
r e c e i v e d c o n s e r v a t i v e m edical t r e a t m e n t f o r h i s i n j u r y and 
remained o f f work f o r the next s e v e r a l y e a r s . 

I n September 1980 c l a i m a n t had a laminectomy and 
discectomy a t the L4-5 l e v e l . His c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order i s s u e d on October 7, 1981. He was awarded 40 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e low 
back. He c o n t i n u e d t o experien c e low back and lower e x t r e m i t y 
symptoms. Another s u r g i c a l procedure was performed i n January 
1983: a laminectomy a t the L3-S1 l e v e l s and a f u s i o n a t t h e L4-S1 
l e v e l s . 

V o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s were i n i t i a t e d i n June 
1983. Claimant became m e d i c a l l y s t a t i o n a r y i n A p r i l 1984 and h i s 
c l a i m was c l o s e d again by a May 15, 1984 D e t e r m i n a t i o n Order. He 
was awarded an a d d i t i o n a l 10 pe r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

A v o c a t i o n a l r e h a b i l i t a t i o n t r a i n i n g p l a n was proposed 
i n September 1984. The p l a n p r o v i d e d f o r 12 months of t r a i n i n g as 
a p u b l i c s a f e t y d i s p a t c h e r . Such work was c l a s s i f i e d as se d e n t a r y 
and c l a i m a n t ' s t r e a t i n g surgeon, Dr. Ray Grewe, approved t h e p l a n . 
T h i s p l a n proved u n s u c c e s s f u l i n e a r l y October 1984 when t h e 
t r a i n e r decided not t o p a r t i c i p a t e . A second p l a n was proposed i n 
June 1985, again i n v o l v i n g t r a i n i n g as a p u b l i c s a f e t y 
d i s p a t c h e r . The t r a i n i n g program i n v o l v e d nine months of t r a i n i n g 
under t he s u p e r v i s i o n and guidance o f Ross B r i s c o , t h e s e c u r i t y 
manager a t P o r t l a n d A d v e n t i s t H o s p i t a l . The purpose o f t h e 
t r a i n i n g program was t o p r o v i d e c l a i m a n t w i t h t h e s k i l l s and 
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knowledge necessary t o ap p l y f o r e n t r y l e v e l employment as a 
p u b l i c s a f e t y d i s p a t c h e r . The t r a i n i n g program a l s o c o n t e m p l a t e d 
c l a i m a n t o b t a i n i n g h i s GED c e r t i f i c a t e . 

C laimant o b t a i n e d h i s GED i n October 1985. He 
s u c c e s s f u l l y completed t he v o c a t i o n a l t r a i n i n g program i n March 
1986. However, because of budget l i m i t a t i o n s t h e h o s p i t a l was 
unable t o o f f e r him a permanent j o b . F u r t h e r j o b search e f f o r t s 
were t h e r e a f t e r made, but as of the date o f h e a r i n g c l a i m a n t had 
not o b t a i n e d employment. 

Claimant's c l a i m was c l o s e d again by a May 22, 1986 
D e t e r m i n a t i o n Order. He was awarded a d d i t i o n a l temporary 
d i s a b i l i t y compensation i n c o n n e c t i o n w i t h h i s v o c a t i o n a l 
r e h a b i l i t a t i o n program. No a d d i t i o n a l unscheduled permanent 
d i s a b i l i t y was awarded, but he was awarded 5 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t l e g . 

Claimant was 58 years o l d a t the time o f h e a r i n g . He 
has an e i g h t h grade e d u c a t i o n and, as noted e a r l i e r , o b t a i n e d h i s 
GED i n 1985. His past work e x p e r i e n c e has been almost e n t i r e l y as 
a l i n e t r u c k d r i v e r . He worked almost 30 years i n t h i s c a p a c i t y . 
P r i o r t o such work, he was employed f o r about a year i n a t o o l 
f a c t o r y . 

P r i o r t o h i s 1985-86 t r a i n i n g program, c l a i m a n t had no 
t r a n s f e r a b l e m a rketable j o b s k i l l s w i t h which t o l o c a t e 
employment, o t h e r than as a t r u c k d r i v e r , w i t h o u t some t y p e o f 
r e t r a i n i n g . 

Claimant had no d i s a b i l i t y p r i o r t o h i s 1976 work 
i n j u r y . He has c h r o n i c back and l e f t l e g p a i n r e s u l t i n g f rom h i s 
1976 i n j u r y and because o f s a i d r e s i d u a l s he i s unable t o r e t u r n 
t o work as a t r u c k d r i v e r and i s l i m i t e d t o sed e n t a r y work 
a c t i v i t y . C o n s i d e r i n g h i s r e s i d u a l p h y s i c a l problems r e l a t e d t o 
h i s back i n j u r y , he i s capable o f p e r f o r m i n g such s e d e n t a r y work 
a c t i v i t y on a f u l l - t i m e b a s i s . 

Claimant has bowel problems t h a t a f f e c t h i s f u n c t i o n a l 
c a p a c i t y from t i m e t o t i m e . He a l s o has Dupytren's c o n t r a c t u r e , 
which sometimes l i m i t s h i s use of h i s r i g h t hand. His bowel and 
r i g h t hand problems arose subsequent t o h i s 1976 i n j u r y and are 
not c a u s a l l y r e l a t e d t o s a i d i n j u r y . Claimant a l s o has a h e a r t 
c o n d i t i o n which i s u n r e l a t e d t o h i s i n j u r y and was not d i s a b l i n g 
p r i o r t o h i s i n j u r y . 

C l a i m a n t ' s v o c a t i o n a l t r a i n i n g i n 1985-86 has g i v e n him 
s k i l l s t o be employable i n the area o f h i s t r a i n i n g . 

OPINION AND CONCLUSIONS 

Permanent t o t a l d i s a b i l i t y means the l o s s , i n c l u d i n g 
p r e e x i s t i n g d i s a b i l i t y , o f use or f u n c t i o n o f any scheduled or 
unscheduled p o r t i o n o f the body which permanently i n c a p a c i t a t e s 
the worker from r e g u l a r l y p e r f o r m i n g any work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . See former ORS 656 . 206(1 ) ( a ) . A worker may 
e s t a b l i s h permanent t o t a l d i s a b i l i t y by showing t h a t he i s t o t a l l y 
i n c a p a c i t a t e d , from a p h y s i c a l / m e d i c a l s t a n d p o i n t a l o n e , from 
r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e employment. F a i l i n g 
t h i s , a worker may s t i l l e s t a b l i s h permanent t o t a l d i s a b i l i t y 
s t a t u s by showing t h a t he i s unable t o r e g u l a r l y p e r f o r m g a i n f u l 
and s u i t a b l e employment based upon a c o m b i n a t i o n o f h i s 
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l e s s - t h a n - t o t a l p h y s i c a l / m e d i c a l impairment and such nonmedical 
f a c t o r s as age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
mental c a p a c i t y , and e m o t i o n a l c o n d i t i o n s . See W i l s o n v. 
Weyerhauser, 30 Or 403, 409 ( 1 9 7 7 ) . 

Unscheduled permanent p a r t i a l d i s a b i l i t y i s based upon 
l o s s o f e a r n i n g c a p a c i t y . Earning c a p a c i t y i s the a b i l i t y t o 
o b t a i n and h o l d g a i n f u l employment i n t h e broad f i e l d o f g e n e r a l 
o c c u p a t i o n s . E v a l u a t i o n of l o s s of e a r n i n g c a p a c i t y c o n s i d e r s t h e 
c l a i m a n t ' s permanent i m p a i r m e n t / l i m i t a t i o n s r e s u l t i n g from t h e 
i n j u r y a l o n g w i t h such f a c t o r s as age, e d u c a t i o n , t r a i n i n g , and 
work e x p e r i e n c e . See Ford v. SAIF , 7 Or App 549 (1972). 
Scheduled permanent p a r t i a l d i s a b i l i t y i s based upon l o s s o f use 
of t he i n j u r e d member due t o the i n j u r y . See former ORS 
656.214 (1) . 

Claimant's e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y 
w i l l be d i s c u s s e d f i r s t . We f i r s t address t h e f a c t o r of permanent 
impairment. We are persuaded t h a t c l a i m a n t has s u f f e r e d a v e r y 
s u b s t a n t i a l degree o f p h y s i c a l impairment as a r e s u l t o f h i s 1976 
back i n j u r y and subsequent s u r g e r i e s . However, we do not g i v e 
f u l l credence t o c l a i m a n t ' s a s s e r t i o n s i n h i s t e s t i m o n y r e g a r d i n g 
t h e e x t e n t of h i s impairment because t h e r e c o r d c o n t a i n s evidence 
o f h i s tendency t o exaggerate. I n t h i s r e g a r d , we note t h e 
comments of Dr. C o l i s t r o , a p s y c h o l o g i s t who e v a l u a t e d c l a i m a n t i n 
e a r l y 1984. He opined t h a t t h e r e was an element of 
h y p e r b o l e / e x a g g e r a t i o n i n c l a i m a n t ' s c o m p l a i n t s . We f u r t h e r note 
c l a i m a n t ' s t e s t i m o n y which i n d i c a t e d e x a g g e r a t i o n w i t h r e s p e c t t o 
t h e hours he worked and the days he missed d u r i n g h i s t r a i n i n g 
program i n 1985. A c c o r d i n g l y , we f e e l t h a t t h e most r e l i a b l e 
b a s i s f o r assessing t h e e x t e n t of c l a i m a n t ' s i n j u r y 
r e l a t e d - p e r m a n e n t impairment i s the m e d i c a l evidence. 

Claimant's impairment has been assessed by Dr. Grewe, 
t h e neurosurgeon who performed h i s laminectomy and discectomy i n 
1983, and by Dr. Waldram, the o r t h o p e d i c surgeon who performed the 
f u s i o n o p e r a t i o n i n 1983. Dr. Waldram has opined t h a t c l a i m a n t i s 
l i m i t e d t o no l i f t i n g over 25 pounds and no r e p e t i t i v e bending. 
He has a l s o advised t h a t c l a i m a n t needs t o move around d u r i n g a 
p o r t i o n of the day. Dr. Grewe has c h a r a c t e r i z e d c l a i m a n t ' s 
r e s i d u a l p h y s i c a l c a p a c i t y r e g a r d i n g h i s back as being i n the 
l i g h t - s e d e n t a r y range. I n terms s p e c i f i c r e s t r i c t i o n s Dr. Grewe 
has opined t h a t c l a i m a n t should do no l i f t i n g / c a r r y i n g over 10 
pounds, no bending or c r a w l i n g , o n l y o c c a s i o n a l s q u a t t i n g or 
c l i m b i n g , and h i s s t a n d i n g / w a l k i n g should be l i m i t e d t o two hours 
i n an e i g h t - h o u r workday. These r e s t r i c t i o n s p u t c l a i m a n t c l o s e r 
t o t he s e d e n t a r y , r a t h e r than l i g h t , work l e v e l . See OAR 
4 36-65-605(2)(c) and ( d ) . 

Dr. Waldram's assessment o f c l a i m a n t ' s permanent 
impairment i s not q u i t e as r e s t r i c t i v e as Dr. Grewe's. We f i n d 
Dr. Grewe's assessment more p e r s u a s i v e because the r e c o r d 
i n d i c a t e s t h a t he has f o l l o w e d c l a i m a n t ' s p o s t - s u r g i c a l c o n d i t i o n 
on a more f r e q u e n t b a s i s than Dr. Waldram and i s t h e r e f o r e l i k e l y 
t o be i n a b e t t e r p o s i t i o n t o a c c u r a t e l y assess the n a t u r e and 
e x t e n t o f c l a i m a n t ' s r e s i d u a l l i m i t a t i o n s . A lthough he has 
sometimes used the term l i g h t , as opposed t o s e d e n t a r y , i n 
c h a r a c t e r i z i n g c l a i m a n t ' s impairment, we f i n d t h a t Dr. Grewe's 
assessment of impairment i n terms of s p e c i f i c r e s t r i c t i o n s p u t s 
c l a i m a n t a t the sedentary work l e v e l . We f u r t h e r f i n d from Dr. 
Grewe's r e p o r t s as a whole t h a t c l a i m a n t i s capable o f p e r f o r m i n g 
s e d e n t a r y work on a f u l l - t i m e b a s i s , c o n s i d e r i n g h i s back 
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i n j u r y - r e l a t e d problems a l o n e . We note t h a t Dr. Grewe a d v i s e d i n 
1984 t h a t c l a i m a n t ought t o be l i m i t e d t o p a r t - t i m e hours 
i n i t i a l l y upon r e t u r n i n g t o work, but he a l s o i n d i c a t e d t h a t he 
f e l t t h a t c l a i m a n t c o u l d move t o f u l l - t i m e hours w i t h i n a s h o r t 
p e r i o d o f t i m e . Dr. Grewe has more r e c e n t l y opined t h a t c l a i m a n t 
can do sed e n t a r y work on a f u l l - t i m e b a s i s . 

The evidence e s t a b l i s h e s t h a t c l a i m a n t has p h y s i c a l 
problems a p a r t from h i s compensable back c o n d i t i o n t h a t add t o h i s 
o v e r a l l impairment. One such problem i n v o l v e s h i s r i g h t hand. 
T h i s has been d e s c r i b e d as Dupuytren's c o n t r a c t u r e . To t h e e x t e n t 
t h a t c l a i m a n t has any d i s a b i l i t y r e g a r d i n g t he r i g h t hand, such 
d i s a b i l i t y has a r i s e n s i n c e h i s 1976 compensable i n j u r y and t h e 
medical evidence does not e s t a b l i s h any c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s r i g h t hand problem and the 1976 i n j u r y . 

Claimant a l s o has bowel problems. He has a d v i s e d h i s 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r t h a t because o f h i s bowel 
problems he i s unable t o work on a f u l l - t i m e b a s i s ; t h a t i s , an 
e i g h t - h o u r work s h i f t . Claimant's d i s a b l i n g bowel problems have 
a r i s e n s i n c e h i s 1976 i n j u r y and t h e medical evidence does n o t 
e s t a b l i s h a c a u s a l c o n n e c t i o n between s a i d problems and t h e 
i n j u r y . I n t h i s r e g a r d , Dr. Grewe r e p o r t e d i n A p r i l 1986 t h a t he 
d i d not know whether c l a i m a n t ' s g a s t r o i n t e s t i n a l problems were 
r e l a t e d t o h i s back p a i n and i r r i t a t i o n , h i s m e d i c a t i o n , h i s 
e a t i n g h a b i t s , or something e l s e . He r e f e r r e d c l a i m a n t t o a 
g a s t r o e n t e r o l o g i s t f o r a c o n s u l t a t i o n . However, the r e c o r d 
c o n t a i n s no r e p o r t from a g a s t r o e n t e r o l o g i s t or any o t h e r m e d i c a l 
o p i n i o n t h a t c a u s a l l y r e l a t e s c l a i m a n t ' s bowel problems t o h i s 
1976 back i n j u r y and/or i t s sequelae. 

F i n a l l y , we note t h a t t h e r e c o r d c o n t a i n s r e f e r e n c e s t o 
some problems c l a i m a n t has experienced r e g a r d i n g h i s h e a r t . To 
the e x t e n t t h a t such problems are d i s a b l i n g a t a l l , and t h e r e c o r d 
i s not c l e a r on t h i s p o i n t , such d i s a b i l i t y has a r i s e n s i n c e 
c l a i m a n t ' s 1976 i n j u r y and i s not compensably r e l a t e d t o t h e 
i n j u r y . 

Because c l a i m a n t ' s problems r e g a r d i n g h i s r i g h t hand, 
h e a r t , and bowels have a r i s e n subsequent t o h i s 1976 i n j u r y and 
because the evidence does not e s t a b l i s h a compensable r e l a t i o n s h i p 
between s a i d problems and the i n j u r y , t h e d i s a b l i n g e f f e c t s o f 
these c o n d i t i o n s cannot be c o n s i d e r e d i n e v a l u a t i n g h i s 
e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . See Emmons v SAIF, 34 
Or App 603 (1 9 7 8 ) . 

C o n s i d e r i n g our f i n d i n g s r e g a r d i n g c l a i m a n t ' s permanent 
i n j u r y - r e l a t e d impairment and the nonmedical f a c t o r s p e r t i n e n t t o 
the e v a l u a t i o n o f permanent d i s a b i l i t y , i n c l u d i n g h i s l a c k o f 
t r a n s f e r a b l e s k i l l s p r i o r t o h i s 1985-86 t r a i n i n g program, we are 
persuaded, as was the Referee, t h a t p r i o r t o h i s t r a i n i n g program 
c l a i m a n t was unemployable. The q u e s t i o n i s whether, c o n s i d e r i n g 
c l a i m a n t ' s i n j u r y - r e l a t e d impairment a l o n g w i t h t he p e r t i n e n t 
nonmedical f a c t o r s , c l a i m a n t ' s t r a i n i n g i n 1985-86 made him 
capable o f r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . The r e c o r d c o n t a i n s c o n f l i c t i n g o p i n i o n s from 
v o c a t i o n a l r e h a b i l i t a t i o n e x p e r t s on t h i s q u e s t i o n . 

Susie Y e i t e r , c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r s i n c e October 1985, has i n d i c a t e d i n her r e p o r t s and 
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t e s t i m o n y t h a t c l a i m a n t ' s t r a i n i n g as a s e c u r i t y d i s p a t c h e r has 
made him employable. Alt h o u g h j o b search e f f o r t s have not y e t 
r e s u l t e d i n c l a i m a n t becoming employed, she has opined t h a t she 
f e e l s c l a i m a n t can work. Ray Rees, a v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r who t e s t i f i e d a t the h e a r i n g on c l a i m a n t ' s b e h a l f , has 
opined t h a t c l a i m a n t i s not a b l e t o p e r f o r m g a i n f u l work even on a 
p a r t - t i m e b a s i s . 

We f i n d Ms. Y e i t e r ' s o p i n i o n more p e r s u a s i v e than 
Mr. Rees. We f i n d n o t h i n g i n the r e c o r d t h a t persuades us t h a t 
Ms. Y e i t e r has any reason t o f a b r i c a t e or exaggerate her o p i n i o n s 
r e g a r d i n g c l a i m a n t ' s e m p l o y a b i l i t y . Her s u b s t a n t i a l i n v o l v e m e n t 
i n c l a i m a n t ' s r e h a b i l i t a t i o n a c t i v i t y has g i v e n her a b e t t e r 
f a m i l i a r i t y w i t h c l a i m a n t ' s case than Mr. Rees. Her view t h a t 
c l a i m a n t i s employable, even though he has not y e t become 
employed, i s supported by evidence i n the r e c o r d . For example, 
t h e r e c o r d shows t h a t c l a i m a n t would have been h i r e d a t P o r t l a n d 
A d v e n t i s t H o s p i t a l but f o r budget l i m i t a t i o n s . F u r t h e r , an 
employment o p p o r t u n i t y i n the area of c l a i m a n t ' s t r a i n i n g 
developed w i t h a s e c u r i t y system. Ms. Y e i t e r o b t a i n e d a j o b 
d e s c r i p t i o n and gave i t t o c l a i m a n t ' s d o c t o r , who approved i t . 
However, c l a i m a n t was not i n t e r v i e w e d f o r the p o s i t i o n because he 
a d v i s e d the employer t h a t he c o u l d not work an e i g h t - h o u r day. As 
noted e a r l i e r , c l a i m a n t has t o l d h i s v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r t h a t the reason he cannot work a f u l l day i s because of 
h i s bowel problems, which we have found t o be noncompensable. 

We do not f i n d Mr. Rees' o p i n i o n as p e r s u a s i v e as 
Ms. Y e i t e r ' s f o r s e v e r a l reasons. F i r s t , as i n d i c a t e d e a r l i e r , 
Ms. Y e i t e r i s i n a s u p e r i o r p o s i t i o n t o Mr. Rees i n terms of her 
f a m i l i a r i t y w i t h c l a i m a n t ' s case. F u r t h e r , t h e r e are s i g n i f i c a n t 
f l a w s i n Mr. Rees' o p i n i o n . A l t h o u g h he i n i t i a l l y t e s t i f i e d t h a t 
h i s o p i n i o n r e g a r d i n g c l a i m a n t ' s l a c k of e m p l o y a b i l i t y was based 
upon c l a i m a n t ' s o v e r a l l c o n d i t i o n s , i n c l u d i n g h i s r i g h t hand and 
bowel problems he su b s e q u e n t l y advised t h a t he f e l t t h a t c l a i m a n t 
was unemployable due t o h i s back problems a l o n e . I n t h i s r e g a r d , 
Mr. Rees d i d not t h i n k c l a i m a n t ' s back c o n d i t i o n would a l l o w him 
t o s a t i s f a c t o r i l y p e r f o r m g a i n f u l a c t i v i t i e s on a p a r t - t i m e b a s i s 
over a s u s t a i n e d p e r i o d of t i m e . Such an o p i n i o n resembles an 
assessment of c l a i m a n t ' s p h y s i c a l impairment, which i s w i t h i n the 
e x p e r t i s e of c l a i m a n t ' s t r e a t i n g p h y s i c i a n , not Mr. Rees. I n any 
e v e n t , Mr. Rees' o p i n i o n i s i n c o n s i s t e n t w i t h t h e assessment o f 
Dr. Grewe who, as noted e a r l i e r , has opined t h a t c l a i m a n t i s 
capable of p e r f o r m i n g sedentary work a c t i v i t y on a f u l l - t i m e b a s i s . 

Mr. Rees' o p i n i o n i n t h i s case i s a l s o f l a w e d because i t 
i s based i n m a t e r i a l p a r t on f a c t u a l i n f o r m a t i o n t h e accuracy and 
r e l i a b i l i t y o f which i s not e s t a b l i s h e d by t h e e v i d e n t i a r y 
r e c o r d . Mr. Rees t e s t i f i e d t h a t based upon a t e l e p h o n e 
c o n v e r s a t i o n he had w i t h T e r r y Shupe, a coworker w i t h c l a i m a n t 
d u r i n g h i s t r a i n i n g program a t P o r t l a n d A d v e n t i s t H o s p i t a l , and 
based upon h i s review of a w r i t t e n statement from Ross B r i s c o , 
c l a i m a n t ' s s u p e r v i s o r / t r a i n e r a t P o r t l a n d A d v e n t i s t H o s p i t a l , he 
had concluded t h a t c l a i m a n t was unable t o s a t i s f a c t o r i l y p e r f o r m 
t h e d u t i e s i n v o l v e d i n h i s t r a i n i n g program. He f u r t h e r i n d i c a t e d 
t h a t he r e l i e d upon t h i s i n f o r m a t i o n from Mr. Shupe and Mr. B r i s c o 
i n f o r m i n g h i s o p i n i o n as t o whether or not c l a i m a n t was 
permanently and t o t a l l y d i s a b l e d . Mr. Rees a l s o i n d i c a t e d t h a t he 
had a t e l e p h o n e c o n v e r s a t i o n w i t h Dr. Grewe which a l s o formed a 
p a r t of t h e b a s i s f o r h i s o p i n i o n . He s a i d Dr. Grewe i n d i c a t e d t o 
him t h a t c l a i m a n t c o u l d o n l y work a t a sedentary j o b on a 
p a r t - t i m e b a s i s . _R77_ 



The i n f o r m a t i o n t h a t Mr. Rees r e c e i v e d from Mr. Shupe, 
Mr. B r i s c o , and Dr. Grewe was not a d m i t t e d a t h e a r i n g f o r i t s 
p r o b a t i v e v a l u e . Rather, i t was a d m i t t e d s i m p l y t o show what 
i n f o r m a t i o n was used by Mr. Rees i n f o r m i n g h i s o p i n i o n . I n f a c t , 
i t i s not c l e a r t h a t t h e " i n f o r m a t i o n " from Mr. Shupe was a d m i t t e d 
on any b a s i s . 

We agree t h a t the above r e f e r e n c e d i n f o r m a t i o n from 
Mr. Shupe, Mr. B r i s c o , and Dr. Grewe i s not e n t i t l e d t o be g i v e n 
any p r o b a t i v e v a l u e . i n t h i s m a t t e r . Said i n f o r m a t i o n was not 
p r e s e n t e d i n v e r b a t i m form. Rather, i t was merely p r e s e n t e d i n 
t h e form o f Mr. Rees' r e c o l l e c t i o n of what Mr. Shupe and Dr. Grewe 
had t o l d him. Mr. B r i s c o ' s "statement" was not q u o t e d , but was 
s i m p l y paraphrased by Mr. Rees i n h i s t e s t i m o n y . T h i s l e s s e n s 
one's c o n f i d e n c e i n the accuracy of the i n f o r m a t i o n . I n a d d i t i o n , 
t h e sources of s a i d i n f o r m a t i o n were not s u b j e c t e d t o and t e s t e d 
by c r o s s - e x a m i n a t i o n . T h i s f u r t h e r lessens t h e r e l i a b i l i t y o f t h e 
i n f o r m a t i o n . F i n a l l y , Mr. Rees* u n d e r s t a n d i n g o f Dr. Grewe's 
assessment o f c l a i m a n t ' s impairment and h i s u n d e r s t a n d i n g of Mr. 
B r i s c o ' s assessment o f c l a i m a n t ' s t r a i n i n g performance i s not 
c o n s i s t e n t w i t h o t h e r evidence i n the r e c o r d . As noted e a r l i e r , 
Dr. Grewe has i n d i c a t e d i n h i s r e p o r t s t h a t c l a i m a n t i s capable of 
s e d e n t a r y work a c t i v i t y on a f u l l - t i m e b a s i s . As f o r Mr. B r i s c o , 
the r e c o r d c o n t a i n s numerous i n d i c a t i o n s of h i s p o s i t i v e view of 
c l a i m a n t ' s t r a i n i n g performance and employment c a p a b i l i t y . He 
a d v i s e d c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r i n l a t e 
1985 t h a t c l a i m a n t was "the best t h e r e i s . " I n e a r l y 1986 he 
a d v i s e d the c o u n s e l o r t h a t c l a i m a n t was e x c e l l i n g i n h i s 
performance and was v e r y dependable. He f u r t h e r a d v i s e d t h a t he 
hoped t o secure employment f o r c l a i m a n t a t the h o s p i t a l . He 
s u b s e q u e n t l y w r o t e a very p o s i t i v e l e t t e r of recommendation f o r 
c l a i m a n t i n which he s t a t e d t h a t he would have h i r e d c l a i m a n t i f 
t h e r e had been a p o s i t i o n a v a i l a b l e i n the budget. 

Mr. Rees was f r e e t o choose t o r e l y upon t h e 
a b o v e - r e f e r e n c e d i n f o r m a t i o n i n f o r m i n g h i s o p i n i o n r e g a r d i n g 
c l a i m a n t ' s d i s a b i l i t y . However, because we f i n d , f o r t h e 
f o r e g o i n g reasons, t h a t s a i d i n f o r m a t i o n i s not e n t i t l e d t o any 
p r o b a t i v e v a l u e , we d i s c o u n t the persuasiveness o f Mr. Rees' 
o p i n i o n because o f such r e l i a n c e . Based upon the f o r e g o i n g 
f a c t u a l f i n d i n g s and r e a s o n i n g , and the a p p l i c a b l e law, we 
conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h by a preponderance 
of t h e evidence t h a t he i s permanently and t o t a l l y d i s a b l e d as a 
r e s u l t of h i s 1976 back i n j u r y . 

A l t h o u g h we are persuaded t h a t c l a i m a n t i s employable, 
i t i s c l e a r t h a t h i s employment o p t i o n s i n the g e n e r a l l a b o r 
market are q u i t e l i m i t e d . C o n s i d e r i n g our f i n d i n g s r e g a r d i n g h i s 
i n j u r y - r e l a t e d impairment and the nonmedical f a c t o r s p e r t i n e n t t o 
t h e e v a l u a t i o n of l o s s of e a r n i n g c a p a c i t y , we conclude t h a t 
c l a i m a n t has s u f f e r e d a l o s s of e a r n i n g c a p a c i t y as a r e s u l t o f 
h i s 1976 i n j u r y t h a t w a r r a n t s an award of 90 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . We f u r t h e r conclude t h a t t h e 
evidence does not e s t a b l i s h c l a i m a n t ' s e n t i t l e m e n t t o an award o f 
scheduled l e f t l e g permanent p a r t i a l d i s a b i l i t y i n excess of what 
he has a l r e a d y been awarded. 

ORDER 

The Referee's o r d e r i s r e v e r s e d . I n l i e u o f t h e 
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permanent t o t a l d i s a b i l i t y award g r a n t e d by t h e Referee and i n 
a d d i t i o n t o the 50 p e r c e n t (160 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y c l a i m a n t has p r e v i o u s l y been awarded by the 
D e t e r m i n a t i o n Orders, c l a i m a n t i s hereby awarded an a d d i t i o n a l 40 
p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him 
a t o t a l award t o date of 90 p e r c e n t (288 degrees) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s June 29, 1976 back i n j u r y . 
C l a i mant's p r i o r award of 5 p e r c e n t scheduled permanent p a r t i a l 
d i s a b i l i t y f o r the l e f t l e g i s a f f i r m e d . The i n s u r e r s h a l l not 
o f f s e t a g a i n s t the unscheduled permanent p a r t i a l d i s a b i l i t y award 
g r a n t e d h e r e i n t he payments i t made on the permanent t o t a l 
d i s a b i l i t y award pending i t s appeal of the Referee's o r d e r . The 
i n s u r e r i s e n t i t l e d t o take a c r e d i t , a g a i n s t the unscheduled 
permanent p a r t i a l d i s a b i l i t y award g r a n t e d h e r e i n , f o r i t s 1986 
temporary d i s a b i l i t y overpayment of $3,356.08 t o the e x t e n t t h a t 
i t has not a l r e a d y o f f s e t s a i d overpayment a g a i n s t the permanent 
d i s a b i l i t y compensation awarded c l a i m a n t by the Referee's o r d e r . 

I n l i e u o f t h e a t t o r n e y f e e awarded by t h e Referee's 
o r d e r , c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f 25 p e r c e n t o f the 
i n c r e a s e i n permanent d i s a b i l i t y compensation due c l a i m a n t as a 
r e s u l t o f t h i s o r d e r , t o be p a i d from s a i d compensation and not t o 
exceed $2,000. Said a t t o r n e y fee i s a l l o w e d o n l y t o t h e e x t e n t 
t h a t i t has not a l r e a d y been p a i d from t h e permanent t o t a l 
d i s a b i l i t y b e n e f i t s r e s u l t i n g from the Referee's o r d e r . 

A c l i e n t - p a i d f ee i s approved, not t o exceed $1,188. 

S H I R L E Y M. BROWN, C l a i m a n t WCB 8 5 - 1 2 5 9 1 
K i r k p a t r i c k & Z e i t z , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 8 
D e n n i s M a r t i n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee Tuhy's or d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l 
d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 25 p e r c e n t 
(80 degrees) unscheduled permanent d i s a b i l i t y f o r a back i n j u r y . 
The i s s u e i s e x t e n t of unscheduled permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

2. I f n o t , the e x t e n t of c l a i m a n t ' s unscheduled 
permanent p a r t i a l d i s a b i l i t y . 

3. Whether c l a i m a n t ' s counsel i s e n t i t l e d t o an 
a t t o r n e y f ee award on Board review. 

FINDINGS OF FACT 

Cl a i m a n t , 51 years o l d a t the time o f h e a r i n g , was 
employed as a p a r t - t i m e b a r t e n d e r . She worked a p p r o x i m a t e l y 30 
hours per week. She i n j u r e d her back i n February 1984 w h i l e 
l i f t i n g an empty beer keg. Her symptoms i n c l u d e d p a i n i n her back 
and a s e n s a t i o n of heat down the back of her r i g h t l e g . 

On A p r i l 5, 1984, c l a i m a n t underwent a CT scan which 
d i s c l o s e d a l a r g e h e r n i a t e d d i s c a t L5-S1, as w e l l as d e g e n e r a t i v e 
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changes. SAIF accepted her c l a i m on A p r i l 17, 1984. I n June 
1984, she underwent a laminectomy a t L5-S1 and decompression o f 
the L4-5 nerve r o o t . 

Claimant improved b r i e f l y f o l l o w i n g s u r g e r y , but her 
c o n d i t i o n then began t o g r a d u a l l y worsen. I n a d d i t i o n t o back 
p a i n , she developed p a i n r a d i a t i n g down her r i g h t l e g t o her r i g h t 
h e e l . She a l s o developed headaches and r i g h t f o o t drop. 

A D e t e r m i n a t i o n Order i s s u e d on September 19, 1985 
awarding c l a i m a n t 25 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t ' s p r i m a r y t r e a t i n g p h y s i c i a n s i n c e t h e i n j u r y 
has been Dr. Leveque, o s t e o p a t h . He has t r e a t e d c l a i m a n t w i t h 
u l t r a s o u n d and p a i n s h o t s . I n A p r i l 1986, Dr. Leveque r e p o r t e d 
t h a t c l a i m a n t was l i m i t e d t o o c c a s i o n a l l y l i f t i n g and c a r r y i n g up 
t o f i v e pounds. He f u r t h e r r e p o r t e d t h a t c l a i m a n t c o u l d s i t f o r 
maybe o n e - h a l f hour, st a n d up t o two hours and walk up t o two 
hours. 

Claimant was t w i c e r e f e r r e d t o v o c a t i o n a l a s s i s t a n c e . 
Both r e f e r r a l s were t e r m i n a t e d because, i n the o p i n i o n o f t h e 
s e r v i c e p r o v i d e r , t h e l i m i t a t i o n s imposed by Dr. Leveque and by 
c l a i m a n t h e r s e l f p r e c l u d e d a r e t u r n t o s u i t a b l e employment. 

I n a d d i t i o n t o her j o b a t the ti m e o f i n j u r y , c l a i m a n t 
spent two years w o r k i n g as a te a c h e r ' s a i d e w i t h m e n t a l l y r e t a r d e d 
s t u d e n t s . She i s no lo n g e r p h y s i c a l l y capable o f p e r f o r m i n g t h i s 
work. She has a h i g h school e d u c a t i o n . 

Claimant cannot l i f t her arms above her s h o u l d e r s 
w i t h o u t e x p e r i e n c i n g p a i n . She cannot walk w i t h her r i g h t h e e l on 
the ground w i t h o u t e x p e r i e n c i n g headaches. She cannot s i t i n one 
pla c e w i t h o u t e x p e r i e n c i n g low back and b u t t o c k p a i n . She sle e p s 
t h r e e t o f i v e hours each n i g h t . She has s e v e r e l y r e s t r i c t e d her 
household a c t i v i t i e s . Her impairment as a r e s u l t o f t h e 1984 
i n j u r y i s i n the moderately severe range. 

Claimant i s a c r e d i b l e and r e l i a b l e w i t n e s s . 

Claimant i s p h y s i c a l l y i n c a p a b l e of r e g u l a r , g a i n f u l 
employment. 

CONCLUSIONS AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We adopt the Referee's "Opinion" on the permanent t o t a l 
d i s a b i l i t y i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF's p r i m a r y argument on review i s t h a t c l a i m a n t i s 
capable o f p a r t - t i m e l i ' g h t t o sedentary work. See G e o r g i a - P a c i f i c 
Corp. v. P e r r y , 92 Or App 56 ( J u l y 6, 1988). I n su p p o r t o f i t s 
p o s i t i o n , SAIF notes t h a t c l a i m a n t was examined by the Ort h o p a e d i c 
C o n s u l t a n t s i n August 1985 and t h a t they r e p o r t e d t h a t c l a i m a n t 
was capable o f p e r f o r m i n g work i n the l i g h t t o se d e n t a r y 
c a t e g o r i e s . However, t h i s r e p o r t was authored 15 months p r i o r t o 
the h e a r i n g . Claimant's c r e d i b l e t e s t i m o n y , a l o n g w i t h t h e 
o p i n i o n s o f Dr. Leveque, e s t a b l i s h t h a t c l a i m a n t ' s c o n d i t i o n 
p r o g r e s s i v e l y worsened p r i o r t o h e a r i n g . 
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Moreover, the Orthopaedic C o n s u l t a n t s reexamined 
c l a i m a n t i n September 1986. They noted a t t h a t t i m e t h a t c l a i m a n t 
r e p o r t e d f e e l i n g b e t t e r p r i o r t o s u r g e r y than she d i d f o l l o w i n g 
s u r g e r y . They f u r t h e r s t a t e d : 

" I f t h i s p a t i e n t i s c o n s i d e r e d t o remain 
s t a t i o n a r y , i n the o p i n i o n of these 
examiners, she u l t i m a t e l y w i l l be awarded a 
permanent t o t a l d i s a b i l i t y . For t h i s 
reason, i t i s our j o i n t o p i n i o n t h a t i n 
o r d e r t o recover any degree of u s e f u l n e s s 
i n t h i s i n d i v i d u a l i t would be of d e f i n i t e 
b e n e f i t t o have her e n r o l l e d a t the 
Northwest Pain Center..." 

While t h i s r e p o r t i s not w i t h o u t a m b i g u i t y , we conclude 
t h a t the most reasonable i n t e r p r e t a t i o n i s t h a t the C o n s u l t a n t s 
f e l t c l a i m a n t was then permanently t o t a l l y d i s a b l e d and, i n the 
absence of improvement, would remain so. The c r e d i b l e l a y and 
m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n has not 
improved. 

A t t o r n e y Fee Award 

We next address the q u e s t i o n whether c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o an award of a reasonable a t t o r n e y f e e on Board 
r e v i e w . The case appears b e f o r e us on a c a r r i e r - i n i t i a t e d r equest 
f o r r e view. Pursuant t o our d e c i s i o n on the m e r i t s , c l a i m a n t has 
s u c c e s s f u l l y defended a g a i n s t r e d u c t i o n of her compensation. 
Under these c i r c u m s t a n c e s , an a t t o r n e y fee award i s a p p r o p r i a t e , 
i f a t a l l , p u r s u ant t o ORS 656.382(2). See Shoulders v. SAIF, 300 
Or 606, 616 (1986). ORS 656.382(2) p r o v i d e s : 

" I f a request f o r h e a r i n g , request f o r 
r e v i e w , appeal or c r o s s - a p p e a l t o t h e Court 
o f Appeals or p e t i t i o n f o r review t o the 
Supreme Court i s i n i t i a t e d by an employer 
or i n s u r e r , and the r e f e r e e , board or c o u r t 
f i n d s t h a t the compensation awarded t o a 
c l a i m a n t should not be d i s a l l o w e d or 
reduced, the employer or i n s u r e r s h a l l be 
r e q u i r e d t o pay t o the c l a i m a n t or the 
a t t o r n e y of the c l a i m a n t a reasonable 
a t t o r n e y fee i n an amount se t by t h e 
r e f e r e e , board or the c o u r t f o r l e g a l 
r e p r e s e n t a t i o n by an a t t o r n e y f o r t h e 
c l a i m a n t a t and p r i o r t o the h e a r i n g , 
r e v i e w on appeal or c r o s s - a p p e a l . " 

Here, c l a i m a n t f a i l e d t o t i m e l y f i l e her b r i e f on 
r e v i e w . N e v e r t h e l e s s , she has p r e v a i l e d over an i n s u r e r - i n i t i a t e d 
r e q u e s t f o r r e v i e w . We have p r e v i o u s l y h e l d t h a t ORS 656.382(2) 
mandates an i n s u r e r - p a i d a t t o r n e y fee under such c i r c u m s t a n c e s . 
See e.g. Myron W. Rencehausen, 39 Van N a t t a 56 (1987). We t a k e 
t h i s o p p o r t u n i t y t o reexamine our i n t e r p r e t a t i o n o f t h e s t a t u t o r y 
language. A review of p r i o r caselaw i s i n s t r u c t i v e i n t h i s r e g a r d . 

I t was a t one time our p o s i t i o n t h a t c l a i m a n t ' s counsel 
was not e n t i t l e d t o an a t t o r n e y fee award where the o n l y l e g a l 
s e r v i c e s performed on review c o n s i s t e d of an u n t i m e l y f i l e d 
respondent's b r i e f . R i c h a r d N. C o u t u r i e r , 36 Van N a t t a 59 ( 1 9 8 4 ) . 
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We i m p l i e d l y o v e r r u l e d our d e c i s i o n i n C o u t u r i e r i n 
B e t t y J. McMullen, 38 Van N a t t a 117 (1986). I n McMullen, n e i t h e r 
t h e i n s u r e r nor c l a i m a n t f i l e d a b r i e f on r e v i e w . We concluded 
t h a t ORS 656.382(2) n e v e r t h e l e s s r e q u i r e d an award o f an a t t o r n e y 
f e e . We noted t h a t the i n s u r e r ' s r e q u e s t f o r review " n e c e s s i t a t e d 
f u r t h e r s e r v i c e s which o t h e r w i s e would not have been r e q u i r e d . " 
I d . a t 118. 

We a g a i n addressed t h i s q u e s t i o n i n Dan W. H e d r i c k , 38 
Van N a t t a 208 ( 1 9 8 6 ) , a f f ' d mem 83 Or App 275 (1987). I n H e d r i c k , 
no b r i e f s were f i l e d , but c l a i m a n t p r e s e n t e d motions and o t h e r 
documents i n response t o the employer's request f o r r e v i e w . 
C i t i n g our o r d e r i n McMullen, we concluded t h a t ORS 656.382(2) 
mandated an i n s u r e r - p a i d a t t o r n e y fee i n such s i t u a t i o n s . 

Our McMullen and Hedrick l i n e o f cases c u l m i n a t e d i n our 
d e c i s i o n i n Myron W. Rencehausen, 39 Van N a t t a 56 ( 1 9 8 7 ) . I n 
Rencehausen, the employer f i l e d an a p p e l l a n t ' s b r i e f but c l a i m a n t 
d i d not t i m e l y respond. Claimant n e v e r t h e l e s s p r e v a i l e d on 
r e v i e w . We again concluded t h a t ORS 656.382(2) r e q u i r e d an 
i n s u r e r / e m p l o y e r - p a i d a t t o r n e y f e e . We c i t e d the Supreme Court 
d e c i s i o n i n Shoulders v. SAIF, 300 Or 606 ( 1 9 8 6 ) , i n s u p p o r t of 
our p o s i t i o n . 

The p r i m a r y i s s u e i n Shoulders was whether ORS 
656.382(2) or ORS 656.386(1) was a p p l i c a b l e t o a case where r e v i e w 
was sought by t h e i n s u r e r from an o r d e r awarding compensation. 
The Court concluded t h a t ORS 656.382(2), r a t h e r than ORS 
656.386(1), was t h e a p p l i c a b l e s t a t u t e . There was no s u g g e s t i o n 
i n Shoulders t h a t c l a i m a n t had f a i l e d t o t i m e l y f i l e a b r i e f . 
T h e r e f o r e , on f u r t h e r c o n s i d e r a t i o n , we conclude t h a t Shoulders v. 
SAIF, supra, does not s u p p o r t the p r o p o s i t i o n f o r which i t was 
advanced i n Rencehausen. 

C o n s i d e r i n g t h e q u e s t i o n anew, we now f i n d t h a t ORS 
656.382(2) p r o v i d e s f o r an a t t o r n e y fee award where t h r e e 
r e q u i r m e n t s are met. F i r s t , t he request or c r o s s - r e q u e s t f o r 
review must be i n i t i a t e d by the employer or i n s u r e r . Second, we 
must f i n d " t h a t t h e compensation awarded t o a c l a i m a n t s h o u l d n o t 
be d i s a l l o w e d or reduced." T h i r d , c l a i m a n t ' s a t t o r n e y must have 
a c t u a l l y performed s e r v i c e s on review. F i n a l l y , t h e s t a t u t e 
r e q u i r e s an i n s u r e r - p a i d a t t o r n e y f e e f o r " l e g a l r e p r e s e n t a t i o n by 
an a t t o r n e y f o r the c l a i m a n t a t and p r i o r t o h e a r i n g , r e v i e w on 
appeal or c r o s s - a p p e a l . " 

We conclude t h a t t h i s f i n a l t e s t has not been a d e q u a t e l y 
c o n s i d e r e d i n our p r i o r d e c i s i o n s on t h i s q u e s t i o n . We i n t e r p r e t 
t h i s t h i r d t e s t as r e q u i r i n g more than t h e mere submission o f an 
u n t i m e l y b r i e f . An u n t i m e l y s u b m i t t e d b r i e f i s not s u b j e c t t o our 
r e v i e w and, t h e r e f o r e , i s of no a s s i s t a n c e t o us i n the r e v i e w 
p r o c e s s . See OAR 438-11-015 & 438-11-020. We conclude t h a t an 
u n t i m e l y b r i e f does not q u a l i f y as " l e g a l r e p r e s e n t a t i o n . . . f o r t h e 
c l a i m a n t . . . [ u p o n ] review on a p peal" as t h a t phrase i s used i n t h e 
s t a t u t e . T h e r e f o r e , t h e f i l i n g o f an u n t i m e l y b r i e f does not 
c r e a t e e n t i t l e m e n t t o an i n s u r e r - p a i d a t t o r n e y f e e . I t f o l l o w s 
t h a t f a i l u r e t o f i l e any b r i e f , even an u n t i m e l y b r i e f , s i m i l a r l y 
does not c r e a t e e n t i t l e m e n t t o an i n s u r e r - p a i d a t t o r n e y f e e . We 
disavow our p r i o r d e c i s i o n s t o the e x t e n t they reach a c o n t r a r y 
c o n c l u s i o n . 

We acknowledge t h a t c l a i m a n t ' s counsel might p r o v i d e 
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some " l e g a l r e p r e s e n t a t i o n " s h o r t o f b r i e f i n g which would s u p p o r t 
an a t t o r n e y f ee award on rev i e w . See Dan W. H e d r i c k , supra 
( c l a i m a n t ' s a t t o r n e y p r e s e n t e d motions and o t h e r documents i n 
response t o the employer's request f o r r e v i e w ) . Where such 
e f f o r t s are documented i n the r e c o r d , we w i l l c o n t i n u e t o award a 
reasonable a t t o r n e y f e e . No such e f f o r t s are documented i n the 
re c o r d here. We, t h e r e f o r e , conclude t h a t c l a i m a n t ' s counsel i s 
not e n t i t l e d t o award o f an i n s u r e r - p a i d a t t o r n e y f e e on re v i e w . 

ORDER 

The Referee's o r d e r dated A p r i l 13, 1987 i s a f f i r m e d . 

CATHEY M. DAVIDSON, C l a i m a n t WCB 8 6 - 1 7 4 0 4 & 8 6 - 0 8 8 6 5 
D a r y l l E . K l e i n , C l a i m a n t ' s A t t o r n e y J u l y 2 7 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s Amended O r d e r on R e v i e w 
T homas S h e r i d a n ( S A I F ) , D e f e n s e A t t o r n e y 
Ann K e l l e y , A s s i s t a n t A t t o r n e y G e n e r a l 

Reviewed by Board Members C r i d e r and F e r r i s . 

SAFECO Insurance Company's counsel seeks Board 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review 
which c u l m i n a t e d i n our June 28, 1988 Order on Review. 

A f t e r review o f the statement of s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by SAFECO's c o u n s e l , and c o n s i d e r i n g 
th e f a c t o r s s e t f o r t h i n OAR 438-15-010(6), we approve a 
c l i e n t - p a i d f e e not t o exceed $2,825.50. I n doi n g so, we note 
t h a t a l l a t t o r n e y fees are s u b j e c t t o Board a p p r o v a l . OAR 
438-15-001. However, c o s t s i n c u r r e d by an a t t o r n e y i n p u r s u i n g a 
ma t t e r on b e h a l f o f a p a r t y are not i n c l u d e d i n fees p a i d t o any 
a t t o r n e y . OAR 4 3 8 - 1 5 - 0 0 5 ( 7 ) . T h e r e f o r e , Board a p p r o v a l f o r 
reimbursement of c o s t s i n c u r r e d by t h e a t t o r n e y i s not r e q u i r e d . 
See OAR 438-15-005(4), ( 5 ) , ( 7 ) ; OAR 438-15-010(5); J a n e l l e I . 
Neal, 40 Van Natt a 359 (1988). 

A c c o r d i n g l y , our June 28, 1988 ord e r i s abated and 
wit h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
June 28, 1988 ord e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
appeal s h a l l run from t he date of t h i s o r d e r . 

IT IS SO ORDERED. 

T R A C I D. F E I C K E R T , C l a i m a n t WCB 8 6 - 1 1 4 9 6 
D e n n i s 0'Mai l e y , C l a i m a n t ' s A t t o r n e y J u l y 2 7 , 1 9 8 8 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n of Referee 
Neal's o r d e r t h a t s e t aside i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m f o r mental s t r e s s . We a f f i r m . 

ISSUE 

On r e v i e w , t he i s s u e i s the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
mental d i s o r d e r . 
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FINDINGS OF FACT 

We adopt t he f i n d i n g s o f f a c t made on Pages 1 t h r o u g h 3 
of the Referee's o r d e r , e x c l u d i n g t h e f i n a l p a r t i a l p a r a g r a p h , and 
make t h e f o l l o w i n g f i n d i n g s of f a c t . 

Claimant t r e a t e d w i t h Dr. T i n k e r a c l i n i c a l 
p s y c h o l o g i s t , b e g i n n i n g on A p r i l 28, 1986. She gave him a h i s t o r y 
which i n c l u d e d i n c i d e n t s o f o n - t h e - j o b s t r e s s from c r i t i c i s m , 
r e g u l a r evening d i s c u s s i o n s about her performance, and reprimands 
i n f r o n t of p a t i e n t s . She t o l d t h e d o c t o r o f o f f - t h e - j o b 
s t r e s s o r s i n c l u d i n g p a r e n t s who are recovered a l c o h o l i c s , drug 
e x p e r i m e n t a t i o n and a s u i c i d e g e s t u r e i n h i g h s c h o o l , and a 
s e r i o u s a u t o m o b i l e a c c i d e n t . Dr. T i n k e r found t h a t c l a i m a n t was 
v u l n e r a b l e t o development o f p s y c h o p h y s i o l o g i c a l d i s o r d e r s , and 
diagnosed major s i n g l e episode d e p r e s s i o n . He found no 
p r e e x i s t i n g mental d i s o r d e r . 

Dr. T i n k e r r e f e r r e d c l a i m a n t t o Dr. H a r r i s o n , a 
p s y c h i a t r i s t , f o r e v a l u a t i o n and a n t i - d e p r e s s a n t t r e a t m e n t . 
Dr. H a r r i s o n was g i v e n the same h i s t o r y as was g i v e n t o 
Dr. T i n k e r , and he reviewed c l a i m a n t ' s m e d i c a l r e c o r d s from 
K a i s e r . He agreed w i t h Dr. T i n k e r ' s d i a g n o s i s . He knew o f no 
non-work f a c t o r s which he c o n s i d e r e d s i g n i f i c a n t c o n t r i b u t o r s t o 
her c u r r e n t mental c o n d i t i o n . 

On J u l y 1 1 , 1986, c l a i m a n t was examined by 
Dr. Parvaresh. He diagnosed adjustment r e a c t i o n , and a mixed 
p e r s o n a l i t y d i s o r d e r w i t h p a s s i v e dependency and avoidance 
predominant. Claimant's h i s t o r y t o him i n c l u d e d o n l y o n - t h e - j o b 
s t r e s s o r s , but Dr. Parvaresh a l s o reviewed c l a i m a n t ' s m e d i c a l 
r e c o r d s . He doubted t he v e r a c i t y o f c l a i m a n t ' s h i s t o r y , but 
r e p o r t e d t h a t , assuming harassment a t work and no o u t s i d e 
s t r e s s o r s , her p r e e x i s t i n g mental d i s o r d e r was made more 
symptomatic by her j o b . 

The i n s u r e r denied c l a i m a n t ' s mental s t r e s s c l a i m on 
August 5, 1986. 

Dr. Parvaresh a t t e n d e d the h e a r i n g , and was l a t e r 
deposed. He d i d not change h i s o r i g i n a l d i a g n o s i s . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h the c o m p e n s a b i l i t y o f her mental s t r e s s 
c l a i m , c l a i m a n t must prove t h a t r e a l events or c o n d i t i o n s o f her 
work, when viewed o b j e c t i v e l y , were capable o f p r o d u c i n g s t r e s s , 
and t h a t t h e work c o n d i t i o n s were the major c o n t r i b u t i n g cause o f 
her mental d i s o r d e r . McGarrah v. SAIF, 296 Or 145 (1 9 8 3 ) . The 
s t r e s s f u l c o n d i t i o n s must be o b j e c t i v e l y r e a l . However, t h e 
med i c a l e f f e c t on c l a i m a n t i s measured by her a c t u a l r e a c t i o n , 
r a t h e r than t h e r e a c t i o n o f an "average" worker. I d . 

The Referee fo u n d , based on her o b s e r v a t i o n o f the 
w i t n e s s e s ' demeanor a t h e a r i n g , t h a t t h e o f f i c e manager downplayed 
t h e n a t u r e and freq u e n c y o f the c r i t i c i s m , and t h a t c l a i m a n t 
exaggerated i t . Because t h i s i s a case i n which t he r e c o r d cannot 
convey t h e tone o f t h e r e l a t i o n s h i p , we d e f e r t o the Referee's 
c o n c l u s i o n on t h a t i s s u e . 

We f i n d t h a t t h e r e were events a t c l a i m a n t ' s work which 
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were bo t h r e a l and capable o f p r o d u c i n g s t r e s s . Claimant was 
f r e q u e n t l y c o r r e c t e d , and her shortcomings p o i n t e d o u t . Claimant 
c o r r e c t l y p e r c e i v e d t h a t the o f f i c e manager and t h e employer were 
c r i t i c a l o f her performance. Claimant was c a l l e d a t home on her 
days o f f and t o l d about t h i n g s not c o r r e c t l y done. On one 
i n s t a n c e , t h e employer c a l l e d c l a i m a n t and c h a s t i z e d her f o r t h e 
c o n d i t i o n o f the o f f i c e . T his c a l l l e d c l a i m a n t and her 
grandmother t o spend s e v e r a l hours s t r i p p i n g t h e f l o o r s i n the 
o f f i c e . The purpose of these c r i t i c i s m s was i n t e n d e d t o h e l p 
c l a i m a n t l e a r n t o p e r f o r m her j o b b e t t e r . However, t h e p a t t e r n o f 
c r i t i c i s m was s u f f i c i e n t t o cause s t r e s s , and t o cause someone 
w i t h c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n or v u l n e r a b i l i t y t o develop 
d i s a b l i n g symptoms. 

The i n s u r e r contends t h a t c l a i m a n t ' s non-work s t r e s s o r s 
c o n t r i b u t e d t o or caused her c o n d i t i o n . Of the s t r e s s o r s 
i d e n t i f i e d by the i n s u r e r , c l a i m a n t ' s a b o r t i o n s , drug use, s u i c i d e 
g e s t u r e and f a m i l y s t r e s s were past events which had concluded 
b e f o r e c l a i m a n t began w o r k i n g f o r t h e employer. Her a l l e g e d 
f i n a n c i a l problems and d i f f i c u l t i e s w i t h her b o y f r i e n d were 
s p e c u l a t i v e o n l y . There were s t r e s s f u l events i n v o l v i n g 
m i s t r e a t m e n t o f a c a t , an auto a c c i d e n t , moving from her p a r e n t s ' 
home, and bei n g home alone a t n i g h t . However, we f i n d t h a t these 
i n c i d e n t s , when weighed a g a i n s t t h e r e g u l a r p a t t e r n o f c r i t i c i s m 
a t work, were very d i f f e r e n t i n degree and d i d not c o n t r i b u t e 
s i g n i f i c a n t l y t o her mental d i s o r d e r . 

We f u r t h e r f i n d t h a t c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t 
and her a t t e n d i n g p s y c h i a t r i s t were aware of the c u r r e n t , on-going 
s t r e s s o r s i n her l i f e , b o t h o f f - w o r k and a t work. Dr. Parvaresh, 
on t he o t h e r hand, based h i s o p i n i o n s about c o n t r i b u t i o n on 
i n f e r e n c e s he drew from c l a i m a n t ' s m edical f i l e and from a s e r i e s 
o f h y p o t h e t i c a l f a c t s p r e s e n t e d t o him i n d e p o s i t i o n . We f i n d 
Dr. T i n k e r and Dr. H a r r i s o n ' s f i r s t - h a n d f a m i l i a r i t y w i t h 
c l a i m a n t ' s h i s t o r y more p e r s u a s i v e , and conclude t h a t c l a i m a n t ' s 
w o r k - r e l a t e d s t r e s s o r s were the major c o n t r i b u t i n g cause of her 
mental d i s o r d e r . 

ORDER 

The Referee's or d e r dated June 5, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e of $1,500 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the i n s u r e r . 

DAVID F . G E N I S E , C l a i m a n t WCB 8 6 - 0 1 6 5 8 
G a r r y L . K a h n , C l a i m a n t ' s A t t o r n e y J u l y 27, 1 9 8 8 
L a r r y D a w s o n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Podnar's or d e r which upheld t he i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s h e a r t a t t a c k c l a i m . We a f f i r m . 

ISSUE 

Whether c l a i m a n t ' s c a r d i a c c o n d i t i o n i s compensable. 

FINDINGS OF FACT 

On December 13, 1985, c l a i m a n t , a 5 3 - y e a r - o l d t r u c k 
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d r i v e r , e x p e r i e n c e d a sudden onset of chest p a i n and l e f t arm 
numbness w h i l e d r i v i n g h i s t r u c k . E a r l i e r t h a t day, c l a i m a n t and 
a coworker loaded the t r u c k w i t h a p p r o x i m a t e l y f i f t y 700 pound o i l 
b a r r e l s and numerous f i v e g a l l o n cans of grease. Each o i l b a r r e l 
was pushed onto a handtruck and wheeled up a ramp i n t o t h e t r u c k . 
The grease cans were i n d i v i d u a l l y p l a c e d on p a l l e t s and loaded 
w i t h a f o r k l i f t . I t was a warm day and the a c t i v i t y was v e r y 
s t r e n u o u s . 

Claimant's r i s k f a c t o r s f o r c o r o n a r y a r t e r y disease were 
very s t r o n g . He was a p r i o r smoker, 5'5" i n h e i g h t and weighed 
a p p r o x i m a t e l y 206 pounds, 40 pounds more than h i s recommended 
w e i g h t . He had a s t r o n g f a m i l y h i s t o r y f o r h e a r t d i s e a s e . I n 
1979, he was diagnosed w i t h c o n g e s t i v e h e a r t f a i l u r e , 
a r t e r i o s c l e r o t i c h e a r t disease and h y p e r t e n s i v e c a r d i o v a s c u l a r 
d i s e a s e . T h e r e a f t e r , he experienced chest p a i n f r e q u e n t l y when 
d r i v i n g h i s t r u c k , when t i r e d , or f o l l o w i n g some s t r e s s o r 
a c t i v i t y . His chest p a i n s and l e f t arm numbness c o n t i n u e d t h r o u g h 
1984. He a l s o had i n t e r m i t t e n t c h r o n i c f a t i g u e and e x e r t i o n a l 
dyspnea w i t h m i l d a c t i v i t y . He c a r r i e d n i t r o g l y c e r i n e w i t h him a t 
a l l times and u t i l i z e d i t r e g u l a r l y . 

A l t h o u g h e l e c t r o c a r d i o g r a m s taken t h r e e days a f t e r t h e 
December 13, 1985 episode o f chest p a i n r e v e a l e d no evidence o f a 
m y o c a r d i a l i n f a r c t i o n , t h e chest p a i n may ver y w e l l have been an 
acute m y o c a r d i a l i n f a r c t i o n . 

On January 10, 1986, Dr. Leveque, o s t e o p a t h , o p i n e d t h a t 
c l a i m a n t had s u f f e r e d w o r k - r e l a t e d " e f f o r t angina" due t o t h e 
December 13, 1985 a c t i v i t i e s . 

On March 5, 1986, Dr. I n t i l e , i n t e r n i s t , opined t h a t 
c l a i m a n t ' s angina was e i t h e r w o r k - r e l a t e d or had been aggravated 
by t h e p h y s i c a l and e m o t i o n a l d i s t r e s s of h i s j o b . 

On A p r i l 17, 1986, Dr. H a m i l t o n , c a r d i o l o g i s t , diagnosed 
u n d e r l y i n g a t h e r o s c l e r o t i c h e a r t disease w i t h a subsequent episode 
of severe angina or p o s s i b l e m y o c a r d i a l i n f a r c t i o n , u n r e l a t e d t o 
work exposure. 

The major u n d e r l y i n g c o n t r i b u t i n g f a c t o r s t o t h e 
development o f c l a i m a n t ' s a t h e r o s c l e r o t i c h e a r t disease were h i s 
h y p e r t e n s i o n , f a m i l y h i s t o r y , p r o b a b l e h y p e r c h o l e s t e r e m i a and 
p r i o r smoking. His work a c t i v i t i e s d i d not worsen t h i s u n d e r l y i n g 
disease process. The episode of chest p a i n and l e f t arm numbness 
on December 13, 1985 was caused by severe angina or p o s s i b l e 
m y o c a r d i a l i n f a r c t i o n which r e p r e s e n t e d t h e symptoms of t h e 
a t h e r o s c l e r o t i c h e a r t d i s e a s e . The work a c t i v i t i e s , i n c l u d i n g t h e 
l o a d i n g of b a r r e l s , were not a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s symptomology. 

Claimant's i n c r e a s e d symptoms have s i n c e p r e c l u d e d h i s 
r e t u r n t o work. 

Based on the i n a c c u r a t e h i s t o r i e s p r o v i d e d t o t h e 
examining and c o n s u l t i n g p h y s i c i a n s , c l a i m a n t was not a r e l i a b l e 
w i t n e s s . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t f a i l e d t o prove t h a t 
h i s c a r d i a c problems were e i t h e r m a t e r i a l l y caused or worsened by 
h i s work exposure. We agree. 0 P c 



To e s t a b l i s h c o m p e n s a b i l i t y of an o c c u p a t i o n a l disease 
c l a i m f o r a p r e e x i s t i n g c o n d i t i o n , c l a i m a n t must prove t h a t work 
c o n d i t i o n s caused a worsening of h i s u n d e r l y i n g c o n d i t i o n 
p r o d u c i n g d i s a b i l i t y or the need f o r m e d i c a l s e r v i c e s . W e l l e r v. 
Union Carbide, 288 Or 27, 35 (1979). He must a l s o e s t a b l i s h t h a t 
h i s work c o n d i t i o n s were the major c o n t r i b u t i n g cause of the 
worsening of h i s p r e e x i s t i n g c o n d i t i o n . D e t h l e f s v. Hyster Co., 
295 Or 298, 310 ( 1 9 8 3 ) ; SAIF v. Gygi, 55 Or App 570, 574, rev den 
292 Or 825 (1982). A mere r e c u r r e n c e or e x a c e r b a t i o n o f symptoms 
i s i n s u f f i c i e n t t o e s t a b l i s h a compensable c o n d i t i o n . Wheeler v. 
Boise Cascade, 298 Or 452, 457-8 (1985). 

To e s t a b l i s h a compensable i n d u s t r i a l i n j u r y , c l a i m a n t 
has the burden of p r o v i n g t h a t a work event or s e r i e s o f events 
w i t h i n a d i s c r e t e time p e r i o d was a m a t e r i a l c o n t r i b u t i n g cause of 
h i s d i s a b i l i t y or need f o r medical s e r v i c e s . See H a r r i s v. 
A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-7 (19 8 3 ) ; V a l t i n s o n v. SAIF, 
56 Or App 184, 187-8 (1982). " M a t e r i a l c o n t r i b u t i n g cause" means 
a s u b s t a n t i a l cause, but not n e c e s s a r i l y the s o l e cause or even 
th e most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h 
Sciences U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) ; Lobato y. SAIF, 75 
Or App 488, 492 (1985) . C o m p e n s a b i l i t y must be proven by a 
preponderance of the evidence. Hutcheson v. Weyerhaeuser Co., 25 
Or App 851, 856 ( 1 9 7 6 ) . Lay t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s 
p r o b a t i v e evidence. G a r b u t t v. SAIF, 297 Or 148 (1984). However, 
i t may not be p e r s u a s i v e when the c l a i m i n v o l v e s a complex medical 
q u e s t i o n . U r i s v. Compensation Department, 247 Or 420, 424 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

F o l l o w i n g our de novo review of t h e m e d i c a l and l a y 
e v i d e n c e , we are not persuaded t h a t the December 13, 1985 l i f t i n g 
a c t i v i t i e s e i t h e r m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r 
medical t r e a t m e n t or worsened h i s u n d e r l y i n g a t h e r o s c l e r o t i c h e a r t 
d i s e a s e . Consequently, the evidence f a i l s t o e s t a b l i s h t h e 
c l a i m ' s c o m p e n s a b i l i t y under e i t h e r an i n j u r y or an o c c u p a t i o n a l 
disease t h e o r y . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r chest p a i n and l e f t arm 
numbness, h i s c o n t i n u i n g symptoms and h i s medical h i s t o r y o f 
a t h e r o s c l e r o t i c h e a r t d i s e a s e , we have determined t h a t t h e 
r e s o l u t i o n of t h i s complex c a u s a t i o n i s s u e can best be a c h i e v e d 
t h r o u g h an a p p r a i s a l of the medical o p i n i o n s . A l t h o u g h t h e l a y 
t e s t i m o n y i s by no means r e j e c t e d , the medical o p i n i o n s are g i v e n 
s i g n i f i c a n t p r o b a t i v e v a l u e . 

A l l of the medical o p i n i o n s r e g a r d i n g c a u s a t i o n are 
based on an i n a c c u r a t e h i s t o r y of the December 13, 1985 i n c i d e n t . 
T h e r e f o r e , our r e l i a n c e upon these o p i n i o n s i s tempered w i t h 
c a u t i o n . 

Claimant has a l o n g h i s t o r y o f c o n g e s t i v e h e a r t f a i l u r e , 
a r t e r i o s c l e r o t i c h e a r t disease and h y p e r t e n s i v e c a r d i o v a s c u l a r 
d i s e a s e , d a t i n g back t o 1979. Since t h a t t i m e , he has f r e q u e n t l y 
complained of chest p a i n and l e f t arm numbness w h i l e d r i v i n g h i s 
t r u c k . 

On January 10, 1986, Dr. Leveque, o s t e o p a t h , opined t h a t 
c l a i m a n t had s u f f e r e d w o r k - r e l a t e d " e f f o r t angina" due t o t h e 
December 13, 1985 a c t i v i t i e s . 
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On March 5, 1986, Dr. I n t i l e , i n t e r n i s t , was g i v e n a 
h i s t o r y by c l a i m a n t o f d r i v i n g 19 hours t he n i g h t b e f o r e 
December 13, 1985, f o l l o w e d by l o a d i n g 110 b a r r e l s o f o i l i n t o h i s 
t r u c k . I n f a c t , c l a i m a n t had not d r i v e n 19 hours t he n i g h t b e f o r e 
December 13, 1985. Rather, he hadn't d r i v e n a t a l l . A l s o , w i t h 
the h e l p o f a coworker, c l a i m a n t l i f t e d 50 b a r r e l s o f o i l , not 110 
by h i m s e l f . Based on t h a t i n c o r r e c t h i s t o r y , Dr. I n t i l e opined 
t h a t c l a i m a n t ' s angina was e i t h e r w o r k - r e l a t e d or had been 
aggravated by t h e p h y s i c a l and e m o t i o n a l d i s t r e s s of h i s j o b . 

On A p r i l 17, 1986, Dr. H a m i l t o n , c a r d i o l o g i s t , was g i v e n 
a h i s t o r y by c l a i m a n t of no unusual a c t i v i t y o c c u r r i n g on 
December 13, 1985 p r i o r t o h i s chest p a i n . Dr. Ha m i l t o n diagnosed 
u n d e r l y i n g a t h e r o s c l e r o t i c h e a r t disease w i t h a subsequent episode 
of severe angina or p o s s i b l e m y o c a r d i a l i n f a r c t i o n . I n 
Dr. Hamilton's o p i n i o n , t he major u n d e r l y i n g f a c t o r s t o t h e 
development of t h e a t h e r o s c l e r o t i c h e a r t disease were c l a i m a n t ' s 
h y p e r t e n s i o n , f a m i l y h i s t o r y , p r o b a b l e h y p e r c h o l e s t e r e m i a and 
p r i o r smoking. The chest p a i n s were c o n s i d e r e d t o be merely 
symptoms of the d i s e a s e . F i n a l l y , Dr. Hami l t o n concluded t h a t 
c l a i m a n t ' s chest p a i n had no r e l a t i o n s h i p whatsoever t o h i s j o b , 
but was a c o i n c i d e n t a l o c c u r r e n c e . 

We c o n s i d e r Dr. Hamilton's o p i n i o n t o be the b e s t 
reasoned m e d i c a l o p i n i o n . His statements were based on a complete 
a n a l y s i s of c l a i m a n t ' s f a m i l y h i s t o r y and p r e e x i s t i n g h e a r t 
c o n d i t i o n s . While Dr. Hamilton was unaware o f t h e b a r r e l l o a d i n g 
by c l a i m a n t , he f u r t h e r opined t h a t p h y s i c a l a c t i v i t y would not 
a c c e l e r a t e c l a i m a n t ' s u n d e r l y i n g a t h e r o s c l e r o t i c c o n d i t i o n . 

The s t a t e m e n t s of Drs. Leveque and I n t i l e , on t h e o t h e r 
hand, are c o n c l u s o r y and not based on a thorough a n a l y s i s o f 
c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s . A l s o , Dr. I n t i l e ' s o p i n i o n i s 
based on an exaggerated h i s t o r y o f p h y s i c a l and e m o t i o n a l s t r e s s . 

A l t h o u g h we view t he medical o p i n i o n s w i t h c a u t i o n , we 
f i n d Dr. Hamilton's o p i n i o n t o be the most p e r s u a s i v e . T h e r e f o r e , 
we h o l d t h a t c l a i m a n t ' s work a c t i v i t i e s were n e i t h e r a m a t e r i a l 
c o n t r i b u t i n g cause of h i s h e a r t c o n d i t i o n nor d i d t h e y worsen h i s 
h e a r t c o n d i t i o n . Claimant has f a i l e d t o c a r r y h i s burden o f p r o o f . 

ORDER 

The Referee's o r d e r dated J u l y 3 1 , 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $1,220, i s approved. 

BENJAMIN C. MEEK, C l a i m a n t WCB 8 6 - 1 0 7 5 1 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 8 
J e f f G e r n e r ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Michael Johnson's o r d e r t h a t g r a n t e d him 10 p e r c e n t (32 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low back 
and h i p c o n d i t i o n , i n a d d i t i o n t o the 15 p e r c e n t (48 degrees) 
awarded by D e t e r m i n a t i o n Order. We a f f i r m . 

ISSUE 

The i s s u e on review i s the e x t e n t o f c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y . 
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FINDINGS OF FACT 
We adopt t he f i n d i n g s o f f a c t of the Referee, and make 

the f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

A f t e r c l a i m a n t ' s compensable i n j u r y , he was diagnosed as 
s u f f e r i n g from a l e f t i l i a c a r t e r y o c c l u s i o n , which caused l e f t 
l e g p a i n . The c o n d i t i o n was s u r g i c a l l y c o r r e c t e d by 
Dr. Mukherjee. The s u r g e r y was e s s e n t i a l l y s u c c e s s f u l , r e s o l v i n g 
c l a i m a n t ' s l e g p a i n . He had some r e s i d u a l l e f t b u t t o c k p a i n , 
which Dr. Mukherjee expected t o s l o w l y d i s s i p a t e . The v a s c u l a r 
c o n d i t i o n was not w o r k - r e l a t e d , and d i d not a f f e c t c l a i m a n t ' s low 
back or l e f t h i p c o n d i t i o n s . 

Claimant has f u l l y cooperated i n h i s v o c a t i o n a l 
a s s i s t a n c e and has s e r i o u s l y a t t e m p t e d t o f i n d employment w i t h i n 
h i s c a p a b i l i t i e s . As of the time o f h e a r i n g , he had not found 
work. 

CONCLUSIONS OF LAW AND OPINION 

The t e s t f o r measuring e x t e n t o f unscheduled permanent 
d i s a b i l i t y i s " l o s s o f e a r n i n g c a p a c i t y . " S u r r a t t v. Gunderson 
Bros., 3 Or App 288, mod. 259 Or 65 (1971). I n r a t i n g l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r t he medical and l a y evidence o f 
c l a i m a n t ' s p h y s i c a l i m p airment, and a l l t he r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t seq. 

There i s no medical d i s p u t e as t o the l e v e l o f 
c l a i m a n t ' s impairment. Dr. Mukherjee's l a s t r e p o r t i n d i c a t e s t h a t 
c l a i m a n t s u f f e r s some r e s i d u a l impairment from h i s noncompensable 
v a s c u l a r c o n d i t i o n . However, t h i s impairment i s d i s t i n c t from t h e 
impairment r e l a t e d t o h i s compensable low back and h i p c o n d i t i o n . 
We have reviewed t h e evidence de novo, c o n s i d e r i n g o n l y c l a i m a n t ' s 
compensable impairment, as w e l l as the aforementioned s o c i a l and 
v o c a t i o n a l f a c t o r s . We conclude t h a t c l a i m a n t i s ad e q u a t e l y 
compensated by t h e t o t a l award o f 25 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated June 10, 1987, i s a f f i r m e d . 

A L B E R T W. OSBORNE, C l a i m a n t WCB 8 6 - 1 2 4 2 0 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s J u l y 2 7 , 1 9 8 8 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review o f Referee Thye's o r d e r 
t h a t : (1) s e t aside i t s d e n i a l o f c l a i m a n t ' s medical s e r v i c e s 
c l a i m f o r h i s c u r r e n t low back c o n d i t i o n ; and (2) awarded an 
a t t o r n e y f e e of $1,500. We a f f i r m t h e ord e r of the Referee. 

ISSUES 

The i s s u e s are medical s e r v i c e s and a t t o r n e y f e e s . 

FINDINGS OF FACT . 

On A p r i l 2 1 , 1983, c l a i m a n t , 59 years o l d a t h e a r i n g , 
s u f f e r e d a compensable acute back s t r a i n w i t h r i g h t r a d i c u l i t i s . 
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Claimant has a h i s t o r y o f o n - t h e - j o b back i n j u r i e s 
d a t i n g back t o 1972. He i n j u r e d h i s back i n December 1982 and was 
r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s from h i s t r e a t i n g d o c t o r , Dr. 
Close, a t t h e ti m e he s u s t a i n e d h i s A p r i l 1983 i n j u r y . 

Claimant c o n t i n u e d t r e a t i n g w i t h Dr. Close a f t e r h i s 
A p r i l 1983 i n j u r y . The Orthopaedic C o u n s u l t a n t s examined c l a i m a n t 
i n J u l y and diagnosed a r e s o l v e d lumbar s t r a i n . On 
November 8, 1983, Dr. Close i n d i c a t e d t h a t c l a i m a n t would r e q u i r e 
two t o f o u r t r e a t m e n t s per month t o p r e v e n t a worsening o f h i s 
c o n d i t i o n . I n December 1983, the C o n s u l t a n t s agreed t h a t c l a i m a n t 
s h o u l d not l i f t 35 pounds more than f o u r times a day and t h a t 
e x t r a r e s t breaks were necessary. 

A February 1984 D e t e r m i n a t i o n Order awarded 25 p e r c e n t 
(80 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low 
back i n j u r y . I n 1984, c l a i m a n t r e t i r e d . 

Claimant and the i n s u r e r requested a h e a r i n g c o n c e r n i n g 
t h e D e t e r m i n a t i o n Order. On May 16, 1985, a p r i o r Referee awarded 
an a d d i t i o n a l 15 p e r c e n t permanent d i s a b i l i t y f o r a t o t a l o f 40 
pe r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y as a r e s u l t 
of c l a i m a n t ' s compensable i n j u r y . 

I n 1985 Dr. Bussanich, c h i r o p r a c t o r , diagnosed c h r o n i c 
l u m b o s a c r a l s p r a i n and s t r a i n , and a d e g e n e r a t i n g L5 d i s c . I n 
A p r i l 1986, c l a i m a n t moved h i s r e s i d e n c e . I n May 1986, 
Dr. Johnson became c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . C l a i m a n t ' s 
c o m p l a i n t s a t t h a t t i me c o n s i s t e d o f sharp low back p a i n and 
numbness i n t h e r i g h t l e g . Dr. Johnson t r e a t e d c o n s e r v a t i v e l y . 

Dr. Johnson r e f e r r e d c l a i m a n t t o Dr. Goe, 
n e u r o p h y s i o l g i s t . He diagnosed a c h r o n i c l u m b o s a c r a l s t r a i n and 
s p r a i n . Claimant was then r e f e r r e d t o Dr. Baum, o r t h o p e d i c 
o s t e o p a t h , who diagnosed a h e r n i a t e d d i s c a t L3-L4. Dr. Baum 
recommended s u r g e r y . 

On October 14, 1986, the i n s u r e r i s s u e d a d e n i a l f o r 
c l a i m a n t ' s c u r r e n t m e d i c a l t r e a t m e n t . I n November 1986, t h e 
Orthop a e d i c C o n s u l t a n t s noted d i s c changes o f a m i l d degree and 
a t t r i b u t e d t h e d e g e n e r a t i v e changes i n c l a i m a n t ' s s p i n e t o t h e 
agin g p r o c e s s . 

C l a i m a n t ' s A p r i l 2 1 , 1983 compensable i n j u r y was a 
m a t e r i a l c o n t i b u t i n g cause o f c l a i m a n t ' s c u r r e n t c o n d i t i o n f o r 
which c l a i m a n t sought medical t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
The Referee reasoned t h a t c l a i m a n t ' s d e g e n e r a t i v e back 

c o n d i t i o n was found compensable by the p r i o r Referee's o r d e r and 
c o m p e n s a b i l i t y c o u l d not be r e l i t i g a t e d . The Referee r e l i e d on 
th e Court o f Appeal's d e c i s i o n i n North Clackamas School D i s t . v. 
White, 85 Or App 560 (1987). Here, t h e d o c t r i n e o f res j u d i c a t a 
i s i n a p p l i c a b l e . 

I n a d e c i s i o n i s s u e d subsequent t o the Referee's o r d e r , 
the Supreme Court addressed t he d o c t r i n e o f res j u d i c a t a i n 
wor k e r s ' compensation cases. See Nor t h Clackamas School D i s t . v. 
White, 305 Or 48, 52 (1988). The Court adopted t h e p h r a s e o l o g y 
found i n t h e Restatement (Second) o f Judgments which r e f e r s t o the 
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p r e c l u s i v e e f f e c t on an i s s u e as " i s s u e p r e c l u s i o n . " See 
R e s t a t e m e n t (Second) o f J u d g m e n t s , I n t r o d u c t i o n a t 1-5 ( 1 9 8 0 ) . 
H e r e , t h e R e f e r e e a p p l i e d b o t h t h e " c l a i m p r e c l u s i o n " and " i s s u e 
p r e c l u s i o n " p r i n c i p l e t o b a r a d j u d i c a t i o n o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s back c o n d i t i o n . We s p e c i f i c a l l y r e j e c t t h e r e s 
j u d i c a t a a n a l y s i s a p p l i e d by t h e R e f e r e e . N e i t h e r t h i s i s s u e n o r 
c l a i m was b e f o r e t h e p r i o r R e f e r e e a t t h e t i m e o f t h e h e a r i n g 
c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . 

The R e f e r e e f u r t h e r r e a s o n e d t h a t ORS 6 5 6 . 2 4 5 ( 1 ) d i r e c t s 
e m p l o y e r s t o f u r n i s h m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g 
f r o m t h e i n j u r y f o r s u c h p e r i o d o f t i m e as t h e n a t u r e o f t h e 
i n j u r y o r t h e p r o c e s s o f r e c o v e r y r e q u i r e s . T h e r e f o r e , on t h e 
m e r i t s , t h e R e f e r e e a l t e r n a t i v e l y c o n c l u d e d t h a t c l a i m a n t ' s 
c u r r e n t m e d i c a l t r e a t m e n t f o r h i s back c o n d i t i o n was c o m p e n s a b l e . 

The e m p l o y e r c o n t e n d s c l a i m a n t ' s t r e a t m e n t b e t w e e n 
May 2, 1986 and t h e O c t o b e r 1986 d e n i a l was due t o h i s 
n o n c ompensable u n d e r l y i n g d e g e n e r a t i v e back c o n d i t i o n . I t f u r t h e r 
m a i n t a i n s t h a t c l a i m a n t e x p e r i e n c e d i n c r e a s e d back p r o b l e m s due t o 
an o f f - t h e - j o b i n j u r y i n c u r r e d w h i l e m o v i n g . We d i s a g r e e . 

The i s s u e i s w h e t h e r c l a i m a n t ' s c o m p e n s a b l e i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g c a use t o h i s c u r r e n t need f o r m e d i c a l 
s e r v i c e s . H u t c h e s o n v W e y e r h a e u s e r , 288 Or 51 ( 1 9 7 9 ) ; Summit v. 
W e y erhaeuser Company, 25 Or App 8 5 1 , 857 ( 1 9 7 6 ) . A l t h o u g h t h e r e 
i s e v i d e n c e t h a t i n d i c a t e s t h e a g i n g p r o c e s s i s a c o n t r i b u t o r , we 
n o n e t h e l e s s c o n c l u d e t h a t c l a i m a n t ' s c o m p e n s a b l e i n j u r y r e m a i n s a 
m a t e r i a l c o n t r i b u t i n g f a c t o r . 

I n i t i a l l y , Dr. C l o s e , c h i r o p r a c t o r , t r e a t e d c l a i m a n t f o r 
h i s A p r i l 1983 i n j u r y . Dr. M e r t e n s , n e u r o l o g i s t , e x a m i n e d 
c l a i m a n t and f o u n d a m i n i m a l L5-S1 n a r r o w i n g . I n J u l y 1983, t h e 
O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t and d i a g n o s e d a r e s o l v e d 
r e c u r r e n t l u m b a r s t r a i n . Dr. C l o s e r e p o r t e d t h a t c l a i m a n t 
w o r s e n e d i n November 1983 and i n December t h e O r t h o p a e d i c 
C o n s u l t a n t s a g r e e d t h a t he s h o u l d n o t l i f t o v e r 35 pounds f o u r 
t i m e s a day. 

I n F e b r u a r y 1985, Dr. B u s s a n i c h , c h i r o p r a c t o r , f o u n d 
c h r o n i c l u m b o s a c r a l s p r a i n and s t r a i n and a d e g e n e r a t i n g L5 d i s c . 
I n May 1986, c l a i m a n t s o u g h t t r e a t m e n t f o r s h a r p l o w back p a i n and 
numbness i n h i s r i g h t l e g t h a t had g r a d u a l l y w o r s e n e d a f t e r m o v i n g 
h i s h o u s e h o l d t o a new l o c a t i o n . Dr. J o h n s o n , c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t ' s symptoms were r e l a t e d t o h i s 
A p r i l 1983 i n d u s t r i a l i n j u r y . 

Dr. J o h n s o n r e f e r r e d c l a i m a n t t o Dr. Goe, 
n e u r o p h y s i o l o g i s t . I n June 1986, Dr. Goe r e p o r t e d t h a t c l a i m a n t 
s u f f e r e d a l u m b o s a c r a l s t r a i n o r s p r a i n , m y o f a c i a l p a i n syndrome 
o f t h e r i g h t h i p and l e g , and L5-S1 r a d i c u l o p a t h y . He o p i n e d t h a t 
c l a i m a n t ' s c o n d i t i o n was a r e s u l t o f t h e A p r i l 1983 i n j u r y . 

F u r t h e r e x a m i n a t i o n by t h e O r t h o p a e d i c C o n s u l t a n t s 
r e s u l t e d i n an o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n was s u b s t a n t i a l l y 
t h e same as i t had been i n J u l y 1983. 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r s a g r e e t h a t c l a i m a n t ' s 
c o n d i t i o n i s a r e s u l t o f h i s A p r i l 1983 i n d u s t r i a l i n j u r y . The 
o p i n i o n s o f t r e a t i n g p h y s i c i a n s a r e a c c o r d e d g r e a t w e i g h t a b s e n t 
p e r s u a s i v e r e a s o n s t o t h e c o n t r a r y . W e i l a n d v . S A I F , 64 Or App 
810 ( 1 9 8 3 ) . F i n d i n g no p e r s u a s i v e r e a s o n t o do o t h e r w i s e , we 
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c o n c l u d e t h a t t h e t r e a t i n g p h y s i c i a n s ' o p i n i o n s were more 
p e r s u a s i v e t h a n t h a t o f t h e O r t h o p a e d i c C o n s u l t a n t s . 

A f t e r r e v i e w i n g t h e r e c o r d and c o n s i d e r i n g t h e f a c t o r s 
as s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t t h e R e f e r e e ' s 
a t t o r n e y f e e award was r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1 1 , 1987 i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o n e y f e e o f 
$1,000, t o be p a i d by t h e i n s u r e r . 

0LEN D. RAGSDALE, Claimant WCB 86-11324 & 86-10262 
Gary J. Susak, Claimant's Attorney July 27, 1988 
Cummins, Cummins, et a l . , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

P a c i f i c E m p l o y e r s ' I n s u r a n c e Company r e q u e s t s r e v i e w o f 
R e f e r e e W a s l e y ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l s o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a back c o n d i t i o n ; and ( 2 ) u p h e l d 
A d j u s t c o , I n c . ' s d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n . C l a i m a n t d i d n o t f i l e a b r i e f on r e v i e w . We 
a f f i rm. 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back c o n d i t i o n on 
and a f t e r June 5, 1986. 

2. I f c l a i m a n t ' s c o n d i t i o n i s c o m p e n s a b l e , t h e n 
r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n as betw e e n s u c c e s s i v e i n s u r e r s 
o f t h e same e m p l o y e r . 

FINDINGS OF FACT 

C l a i m a n t , 56 y e a r s o l d as o f t h e d a t e o f h e a r i n g , has 
been e m p l o y e d by G a r r e t t F r e i g h t l i n e s , I n c . , and i t s p r e d e c e s s o r 
i n i n t e r e s t , s i n c e 1965. He has had some m a n a g e r i a l 
r e s p o n s i b i l i t i e s , b u t he has been p r i m a r i l y i n v o l v e d w i t h d r i v i n g 
t r u c k and d e l i v e r i n g f r e i g h t . The w e i g h t o f t h i s f r e i g h t c a n v a r y 
f r o m u n d e r a pound t o o v e r a t o n . 

On November 3, 1982, w h i l e t h e e m p l o y e r was i n s u r e d by 
T r a n s p o r t I n s u r a n c e w i t h A d j u s t c o as t h e p r o c e s s i n g a g e n t , 
c l a i m a n t was a t t e m p t i n g t o g e t i n t o a t r a i l e r when he f e l l 
b a c k w a r d s and l a n d e d on h i s ba c k . He f i l e d an i n d u s t r i a l i n j u r y 
c l a i m w h i c h was a c c e p t e d by A d j u s t c o . T h e r e a f t e r , c l a i m a n t had 
i n t e r m i t t e n t p a i n i n h i s l o w back f o r w h i c h he had c h i r o p r a c t i c 
t r e a t m e n t s o v e r t h e n e x t few y e a r s a d m i n i s t e r e d by Dr. R a r e y . He 
s u f f e r e d no t i m e l o s s . P r i o r t o t h i s 1982 i n j u r y , c l a i m a n t had 
n o t e x p e r i e n c e d p r o b l e m s w i t h h i s back o t h e r t h a n an o c c a s i o n a l 
m i l d b a c k a c h e . 

On June 5, 1986, w h i l e P a c i f i c E m p l o y e r s ' was on t h e 
r i s k , c l a i m a n t was d e s c e n d i n g f r o m h i s t r a c t o r i n P e n d l e t o n , 
Oregon when he s t e p p e d on e i t h e r a r o c k o r i n t o a h o l e and t w i s t e d 
h i s b a c k . C l a i m a n t i m m e d i a t e l y r e p o r t e d t h e i n c i d e n t t o h i s 
s u p e r v i s o r . He c o n t i n u e d w o r k i n g t h e r e m a i n d e r o f t h e d a y , b u t he 
had d i f f i c u l t y d o i n g so because o f back p a i n . T h a t e v e n i n g 
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c l a i m a n t d r o v e f r o m P e n d l e t o n t o Baker f o r t r e a t m e n t by 
Dr. R a r e y . C l a i m a n t r e t u r n e d t o work i n P e n d l e t o n t h e f o l l o w i n g 
m o r n i n g . 

T h e r e a f t e r , c l a i m a n t t o o k a two-week v a c a t i o n . He 
t e l e p h o n e d h i s s u p e r v i s o r on t h e m o r n i n g he was s c h e d u l e d t o 
r e t u r n t o work and i n f o r m e d him t h a t , due t o back p a i n , he w o u l d 
n o t be a b l e t o w o r k . He was o f f work f o r an a d d i t i o n a l f o u r 
weeks. He t h e n r e t u r n e d t o h i s r e g u l a r employment u n t i l J a n u a r y 
1987, when he q u i t a l t o g e t h e r p u r s u a n t t o a d v i c e f r o m h i s t r e a t i n g 
p h y s i c i a n , Dr. German, o r t h o p e d i c s u r g e o n . 

On J u l y 2, 1986, P a c i f i c E m p l o y e r s ' d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back c o n d i t i o n on t h e g r o u n d 
t h a t c l a i m a n t had s u f f e r e d no "new i n j u r y " b u t i n s t e a d had 
e x p e r i e n c e d an a g g r a v a t i o n o f h i s 1982 i n j u r y . On J u l y 30, 1986, 
A d j u s t c o d e n i e d r e s p o n s i b i l i t y on t h e g r o u n d t h a t c l a i m a n t had 
s u f f e r e d a "new i n j u r y " on June 5, 1986. P u r s u a n t t o an o r d e r 
d a t e d A u g u s t 22, 1986, A d j u s t c o was d e s i g n a t e d as t h e p a y i n g a g e n t 
f o r t h i s c l a i m . 

A d j u s t c o s u b s e q u e n t l y i s s u e d a second d e n i a l on 
J a n u a r y 15, 1987 on t h e g r o u n d t h a t c l a i m a n t ' s o n g o i n g p r o b l e m s 
were r e l a t e d t o a p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n and 
n o t t o h i s November 1982 i n j u r y . P a c i f i c E m p l o y e r s ' i s s u e d a 
sec o n d d e n i a l on F e b r u a r y 18, 1987, on t h e g r o u n d t h a t c l a i m a n t ' s 
1986 c o n d i t i o n was n e i t h e r an a g g r a v a t i o n n o r a "new i n j u r y . " On 
A p r i l 6, 1987, t h e o r d e r d e s i g n a t i n g A d j u s t c o as t h e p a y i n g a g e n t 
was t e r m i n a t e d because A d j u s t c o had r a i s e d t h e i s s u e o f 
c o m p e n s a b i l i t y . 

Based upon t h e r e c o r d and t h e c o n t e n t o f h i s t e s t i m o n y , 
c l a i m a n t was a c r e d i b l e and r e l i a b l e w i t n e s s . The i n s u r e r s ' 
w i t n e s s e s were a l s o c r e d i b l e , b u t t h e y were n o t r e l i a b l e as t o t h e 
d a t e o f v a r i o u s c o n v e r s a t i o n s . 

D u r i n g h i s two-week v a c a t i o n i n June 1986, c l a i m a n t 
o b t a i n e d t h e s e r v i c e s o f a p l u m b e r and a c a r p e n t e r t o r e m o d e l h i s 
b a t h r o o m . C l a i m a n t d i d n o t a c t i v e l y p a r t i c i p a t e i n t h i s w o r k . 
Nor d i d he c u t o r h a u l f i r e w o o d d u r i n g t h i s t i m e . I n s t e a d , d u r i n g 
a p r i o r v a c a t i o n i n May 1986, c l a i m a n t c u t s e v e r a l c o r d s o f 
f i rewood. 

C l a i m a n t has a d e g e n e r a t i v e o s t e o a r t h r i t i c c o n d i t i o n i n 
h i s l u m b a r s p i n e w h i c h p r e e x i s t e d h i s November 1982 i n j u r y . 
S u b s e q u e n t t o t h e June 1986 i n c i d e n t , h i s l o w back p a i n became 
c o n s t a n t and more s e v e r e . C l a i m a n t a l s o began t o e x p e r i e n c e new 
symptoms i n v o l v i n g a t i n g l i n g s e n s a t i o n down b o t h l e g s w i t h a 
"dead" s p o t i n h i s r i g h t l e g . 

Based upon o u r de novo r e v i e w o f t h e e v i d e n c e , we f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s w o r s e n e d h i s u n d e r l y i n g 
d e g e n e r a t i v e c o n d i t i o n , and t h a t t h e June 5, 1986 i n c i d e n t 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f t h i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y c a s e s , t h e t h r e s h o l d 
i s s u e i s c o m p e n s a b i l i t y . J o s e p h L. Woodward, 39 Van N a t t a 1163, 
1164 ( 1 9 8 7 ) . I f t h e c l a i m i s c o m p e n s a b l e , t h e n t h e t r i e r o f f a c t 
must a d d r e s s t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF, 303 
Or 493, 498-99 ( 1 9 8 7 ) . The i n s u r e r s a r g u e t h a t t h e m e d i c a l 
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e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n i n 
1987 was u n r e l a t e d t o h i s work a c t i v i t i e s . The i n s u r e r s a l s o 
a r g u e t h a t c l a i m a n t has f a i l e d t o d i s p r o v e t h e o c c u r r e n c e o f a 
nonwork i n j u r y d u r i n g h i s June 1986 v a c a t i o n a l l e g e d l y i n c u r r e d 
w h i l e e i t h e r r e m o d e l i n g h i s home o r h a u l i n g f i r e w o o d . 

T u r n i n g t o t h e m e d i c a l i s s u e f i r s t , c l a i m a n t b e a r s t h e 
b u r d e n o f p r o v i n g t h a t a c o n d i t i o n g i v i n g r i s e t o a need f o r 
m e d i c a l t r e a t m e n t o r d i s a b i l i t y i s m a t e r i a l l y r e l a t e d t o a 
co m p e n s a b l e c l a i m . G r a b l e v. Weyerhaeuser Company, 291 Or 397 
( 1 9 8 1 ) . We c o n s i d e r t h i s t o be a complex m e d i c a l q u e s t i o n l a r g e l y 
d e p e n d e n t on e x p e r t m e d i c a l o p i n i o n . Kassahn v. P u b l i s h e r s Paper 
Co. 76 Or App 105, 109 ( 1 9 8 5 ) . 

By l e t t e r d a t e d O c t o b e r 26, 1987, Dr. German 
u n a m b i g u o u s l y s t a t e d t h a t b o t h t h e 1982 i n j u r y and t h e 1986 i n j u r y 
a g g r a v a t e d c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n o f d e g e n e r a t i v e 
a r t h r i t i s . E a r l i e r , Dr. German had " s u s p e c t e d " t h a t t h e June 5, 
1986 i n c i d e n t " a g g r a v a t e d t h e f a c e t j o i n t t h a t i s under p r e s s u r e 
b e cause o f a d e g e n e r a t i v e d i s c d i s e a s e and d e g e n e r a t i v e c o n d i t i o n 
w i t h i n t h e f a c e t j o i n t s . " E a r l i e r s t i l l , Dr. German s t a t e d : 

" T h i s p a t i e n t has had a p r o g r e s s i v e 
d e t e r i o r a t i n g p r o c e s s o f d e g e n e r a t i v e d i s c 
d i s e a s e . Now, w i t h o u t any q u e s t i o n , t h e 
n a t u r e o f h i s work w h i c h has r e q u i r e d h i m 
t o do p r o l o n g e d s i t t i n g o v e r l o n g p e r i o d s 
o f t i m e i n a b o u n c i n g t r u c k and a l s o 
r e q u i r i n g him t o do a l o t o f heavy l i f t i n g 
a s s o c i a t e d w i t h t h i s has a g g r a v a t e d t h i s 
c o n d i t i o n . . . . " 
A d j u s t c o a r g u e s t h a t we s h o u l d r e j e c t t h e o p i n i o n s o f 

Dr. German as " u n d e r w h e l m i n g . " We d e c l i n e t o do s o . Dr. German 
began t r e a t i n g c l a i m a n t i n November 1984 and c o n t i n u e d t o t r e a t 
c l a i m a n t up t o t h e d a t e o f h e a r i n g . Thus, he has had t h e 
o p p o r t u n i t y t o o b s e r v e t h e p r o g r e s s i o n o f c l a i m a n t ' s c o n d i t i o n 
o v e r s e v e r a l y e a r s . T h i s i s p r e c i s e l y t h e k i n d o f r e a s o n we g i v e 
g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n . 
W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

O p p o s i n g Dr. German's o p i n i o n s a r e t h o s e o f Dr. H o w e l l 
and t h e O r t h o p a e d i c C o n s u l t a n t s . B o t h Dr. H o w e l l and t h e 
O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t o n l y o n c e . I n a d d i t i o n , 
Dr. H o w e l l was u n c e r t a i n w h e t h e r o r n o t t h e r e was a new i n j u r y 
and, i n f a c t , d i a g n o s e d a s t r a i n by h i s t o r y . F u r t h e r m o r e , t h e 
O r t h o p a e d i c C o n s u l t a n t s ' o p i n i o n t h a t c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n was n o t a f f e c t e d by h i s work a c t i v i t i e s t o o k t h e f o r m 
m e r e l y o f s i g n i f y i n g i t s a g r e e m e n t w i t h a l e t t e r t o t h a t e f f e c t . 
C o n c l u s o r y m e d i c a l o p i n i o n s a r e o f l i m i t e d p e r s u a s i v e n e s s . Moe v. 
C e i l i n g S y s t e m s , 44 Or App 429 ( 1 9 8 0 ) . 

A d j u s t c o a l s o a r g u e s t h a t i t has p r o v e d t h a t c l a i m a n t ' s 
c o m p l a i n t s a r o s e n o t as t h e r e s u l t o f t h e June 5, 1986 work 
i n c i d e n t , b u t i n s t e a d as t h e r e s u l t o f a c t i v i t i e s he p e r f o r m e d 
o v e r t h e c o u r s e o f h i s s u b s e q u e n t v a c a t i o n . However, c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y , and t h a t o f h i s w i t n e s s e s , c o n v i n c e s us t h a t 
c l a i m a n t d i d n o t c u t and h a u l wood d u r i n g h i s v a c a t i o n , n o r d i d he 
p e r s o n a l l y engage i n any s t r e n u o u s r e m o d e l i n g a c t i v i t i e s . 

We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d h i s b u r d e n o f 
p r o v i n g t h e c o m p e n s a b i l i t y o f h i s l o w back c o n d i t i o n on and a f t e r 
June 5, 1986. QQA 



We now t u r n t o t h e r e s p o n s i b i l i t y i s s u e . The R e f e r e e 
d e t e r m i n e d t h a t c l a i m a n t s u s t a i n e d a c o m p e n s a b l e i n j u r y on June 5, 
1986, w h i c h m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . C o n s e q u e n t l y , he a s s i g n e d r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c o n d i t i o n t o t h e i n s u r e r on t h e r i s k a t t h e t i m e o f 
t h e second i n j u r y — P a c i f i c E m p l o y e r s ' . We a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n , a l t h o u g h we d i s a g r e e w i t h a p o r t i o n o f h i s 
a n a l y s i s . 

The R e f e r e e c i t e d t h e K earns " r e b u t t a b l e p r e s u m p t i o n " 
w h i c h h o l d s t h a t t h e c a r r i e r on t h e r i s k a t t h e t i m e o f t h e most 
r e c e n t i n j u r y has t h e b u r d e n o f p r o v i n g t h a t some o t h e r a c c e p t e d 
i n j u r y l a s t c o n t r i b u t e d i n d e p e n d e n t l y t o t h e c o n d i t i o n w h i c h g i v e s 
r i s e t o t h e c l a i m f o r c o m p e n s a t i o n . I n d u s t r i a l I n d e m n i t y Co. v. 
K e a r n s , 70 Or App 583 ( 1 9 8 4 ) . However, t h e Kearns " r e b u t t a b l e 
p r e s u m p t i o n " a p p l i e s t o c a s e s i n v o l v i n g m u l t i p l e a c c e p t e d c l a i m s . 
I n s u c c e s s i v e i n j u r y c a s e s such as t h e p r e s e n t c a s e , where o n l y 
t h e o r i g i n a l c l a i m has been a c c e p t e d , K earns does n o t a p p l y . 
R a t h e r , t h e c o r r e c t s t a n d a r d i s s e t f o r t h i n H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 80 Or App 290 ( 1 9 8 6 ) . See S t e p h e n 
V i n z a n t , 39 Van N a t t a 1487 ( 1 9 8 7 ) . 

I n H e n s e l P h e l p s y. M i r i c h , s u p r a , t h e c o u r t h e l d t h a t 
t h e l a s t i n s u r e r i s r e s p o n s i b l e f o r a w o r k e r ' s d i s a b i l i t y and 
m e d i c a l t r e a t m e n t i f an i n j u r y o r t h e work a c t i v i t i e s a t t h e t i m e 
i t i s on t h e r i s k i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , t o a 
w o r s e n i n g o f t h e w o r k e r ' s u n d e r l y i n g c o n d i t i o n . On t h e o t h e r 
hand, t h e f i r s t i n s u r e r r e m a i n s r e s p o n s i b l e i f t h e s e c o n d i n j u r y 
t a k e s t h e f o r m o f a r e c u r r e n c e o f t h e f i r s t and t h e s e c o n d 
i n c i d e n t d i d n o t c o n t r i b u t e t o t h e c a u s a t i o n o f t h e d i s a b l i n g 
c o n d i t i o n . B o i s e Cascade Co r p . v . . S t a r b u c k , 296 Or 238, 244 
( 1 9 8 4 ) . 

We a r e p e r s u a d e d t h a t t h e June 5, 1986 i n j u r y 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 
We a r e i n f l u e n c e d by s e v e r a l f a c t o r s . F i r s t , we a r e p e r s u a d e d 
t h a t Dr. German's r e p o r t s , p r o p e r l y i n t e r p r e t e d , s u p p o r t o u r 
f i n d i n g o f an i n d e p e n d e n t c o n t r i b u t i o n . Dr. German r e p o r t e d on 
J a n u a r y 2 1 , 1987: 

"The more r e c e n t symptoms o f June 5 t h 
g e t t i n g o u t o f t h e t r u c k i s an a g g r a v a t i o n 
o f t h e u n d e r l y i n g c o n d i t i o n and t h a t i n 
i t s e l f i s n o t t h e s p e c i f i c cause f o r h i s 
c u r r e n t symptoms b u t i t has a l s o r e s u l t e d 
i n i n c r e a s i n g o f h i s symptoms s u f f i c i e n t 
enough t h a t i t makes i t d i f f i c u l t even f o r 
him t o c o n t i n u e on w i t h h i s work as a t r u c k 
d r i v e r . " 

P a c i f i c E m p l o y e r s ' n o t e s t h e r e f e r e n c e i n Dr. German's 
r e p o r t t o an " a g g r a v a t i o n " as s u p p o r t f o r i t s c o n t e n t i o n t h a t 
c l a i m a n t has s u f f e r e d a l e g a l " a g g r a v a t i o n " r a t h e r t h a n a "new 
i n j u r y . " I t i s a p p a r e n t , h o w e v e r , f r o m t h e c o n t e x t w i t h i n w h i c h 
Dr. German uses t h e t e r m " a g g r a v a t i o n " t h a t he i s r e f e r r i n g t o an 
a g g r a v a t i o n i n t h e m e d i c a l sense r a t h e r t h a n t h e l e g a l s e n s e . I n 
f a c t , Dr. German e x p r e s s l y s t a t e s t h a t c l a i m a n t has e x p e r i e n c e d an 
a g g r a v a t i o n " o f t h e u n d e r l y i n g c o n d i t i o n . " 

F u r t h e r , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s p a i n 
f o l l o w i n g t h e e a r l i e r 1982 i n c i d e n t was n o t c o n s t a n t , w hereas h i s 
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p a i n a f t e r t h e June 5, 1986 i n c i d e n t was c o n s t a n t . F u r t h e r m o r e , 
t h e p a i n c l a i m a n t e x p e r i e n c e d a f t e r t h e June 5, 1986 a c c i d e n t was 
" s h a r p e r " t h a n t h a t b e f o r e t h e a c c i d e n t . I n a d d i t i o n , c l a i m a n t 
m i s s e d no t i m e f r o m work u n t i l a f t e r t h e June 5, 1986 i n c i d e n t . 
C l a i m a n t a l s o began t o e x p e r i e n c e new symptoms i n h i s r i g h t l e g 
s u b s e q u e n t t o t h e June 5, 1986 i n j u r y . C o n s i d e r e d t o g e t h e r , t h e s e 
f a c t o r s s u p p o r t a f i n d i n g o f an i n d e p e n d e n t c o n t r i b u t i o n . 

We c o n c l u d e t h a t t h e June 5, 1986 work i n c i d e n t 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . We f i n d t h a t P a c i f i c E m p l o y e r s ' , t h e i n s u r e r on t h e 
r i s k a t t h e t i m e o f t h i s w o r s e n i n g , i s t h e r e s p o n s i b l e i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e n o t t o exceed $1,006.50, p a y a b l e t o 
c o u n s e l f o r P a c i f i c E m p l o y e r s ' , i s a p p r o v e d . A c l i e n t - p a i d f e e 
n o t t o ex c e e d $1575, p a y a b l e t o c o u n s e l f o r A d j u s t c o , i s a l s o 
a p p r o v e d . 

RALPH H. GARRELTS, Claimant WCB 87-17585 
Roberts, e t a l . , Attorneys July 29, 1988 

Order of Remand 

Reviewed by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t seeks B o a r d r e v i e w o f R e f e r e e H u f f m a n ' s o r d e r 
w h i c h d i s m i s s e d t h e m a t t e r w i t h p r e j u d i c e f o r t h e r e a s o n t h a t 
c l a i m a n t had w i t h d r a w n h i s r e q u e s t f o r h e a r i n g . 

On J a n u a r y 13, 1988, a n o t i c e o f h e a r i n g was m a i l e d t o 
t h e p a r t i e s , i d e n t i f y i n g F e b r u a r y 10, 1988 as t h e d a t e o f 
h e a r i n g . C l a i m a n t was r e p r e s e n t e d by c o u n s e l . 

B o t h p a r t i e s r e q u e s t e d a p o s t p o n e m e n t o f t h e m a t t e r , b u t 
t h e r e q u e s t s were d e n i e d . 

No h e a r i n g was h e l d i n t h i s c a s e . On F e b r u a r y 1 1 , 1988, 
an O r d e r o f D i s m i s s a l i s s u e d on t h e b a s i s t h a t t h e r e q u e s t f o r 
h e a r i n g had been w i t h d r a w n . C l a i m a n t t h e r e a f t e r t e r m i n a t e d t h e 
s e r v i c e s o f h i s a t t o r n e y and has p r o c e e d e d on t h i s m a t t e r 
u n r e p r e s e n t e d s i n c e t h e d a t e s c h e d u l e d f o r h e a r i n g . 

W i t h i n 30 days o f t h e R e f e r e e ' s o r d e r , c l a i m a n t 
r e q u e s t e d r e v i e w o f t h e O r d e r o f D i s m i s s a l . The i n s u r e r moved t o 
d i s m i s s t h e r e q u e s t f o r r e v i e w on t h e g r o u n d s t h a t t h e c o n t e n t o f 
t h e r e q u e s t was n o t s u f f i c i e n t t o meet t h e r e q u i r e m e n t s o f a 
Request f o r Review and t h a t a l l p a r t i e s had n o t been s e r v e d . 

I n o u r June 2, 1988 O r d e r D e n y i n g M o t i o n t o D i s m i s s , we 
f o u n d t h a t , on F e b r u a r y 22, 1988, c l a i m a n t f i l e d a r e q u e s t f o r 
r e v i e w o f t h a t o r d e r and t h a t a l l p a r t i e s were p r o p e r l y s e r v e d . 
We a d h e r e t o t h o s e f i n d i n g s . 

I n i t s renewed m o t i o n t o d i s m i s s , t h e i n s u r e r c i t e s Anna 
M. Ryan, 39 Van N a t t a 774 ( 1 9 8 7 ) , f o r t h e p r o p o s i t i o n t h a t t h e 
R e f e r e e ' s o r d e r i s n o t an a p p e a l a b l e o r d e r . I n Ryan, we s t a t e d , 
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"Board r e v i e w o f a R e f e r e e ' s o r d e r i s o n l y a p p r o p r i a t e f o l l o w i n g 
t h e c o n c l u s i o n o f a h e a r i n g . " I n t h a t c a s e , we c o n c l u d e d t h a t a 
s e t t l e m e n t o r d e r d i s m i s s i n g t h e c a se was n o t a p p e a l a b l e and we 
d i s m i s s e d t h e r e q u e s t f o r r e v i e w . 

ORS 656.289 ( 1 ) and ( 3 ) , w h i c h p r o v i d e f o r B o a r d r e v i e w 
o f R e f e r e e s ' o r d e r s , does n o t r e q u i r e c o m p l e t i o n o f a h e a r i n g 
b e f o r e t h e i s s u a n c e o f an o r d e r d i s p o s i n g o f t h e c a s e . Any o r d e r 
w h i c h r e q u i r e s no f u r t h e r a c t i o n t o d i s p o s e o f a c a s e i s a f i n a l 
o r d e r and i s a p p e a l a b l e . See P r i c e v. SAIF, 296 Or 3 1 1 , 315 
( 1 9 8 4 ) . We s p e c i f i c a l l y o v e r r u l e o u r d e c i s i o n i n Ryan, s u p r a , t o 
t h e e x t e n t t h a t i t h e l d t o t h e c o n t r a r y . 

The O r d e r o f D i s m i s s a l i s s u e d by t h e R e f e r e e i n t h e 
p r e s e n t case was a f i n a l o r d e r . A c c o r d i n g l y , t h e o r d e r was an 
a p p e a l a b l e o r d e r and we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . 

C l a i m a n t c o n t e n d s , c o n t r a r y t o t h e R e f e r e e ' s s t a t e m e n t 
i n t h e O r d e r o f D i s m i s s a l , t h a t he d i d n o t w i t h d r a w h i s c l a i m . No 
h e a r i n g was h e l d and t h e r e i s n o t h i n g i n t h e r e c o r d t o e x p l a i n t h e 
R e f e r e e ' s s t a t e m e n t t h a t c l a i m a n t had w i t h d r a w n h i s r e q u e s t f o r 
h e a r i n g . A l t h o u g h i s s u a n c e o f an o r d e r o f d i s m i s s a l p r i o r t o t h e 
c o n c l u s i o n o f a h e a r i n g may be v a l i d u n d e r t h e s t a t u t e , t h a t o r d e r 
must be s u p p o r t e d by t h e r e c o r d . 

The o f f i c i a l r e c o r d c o n t a i n s a r e q u e s t f o r h e a r i n g , a 
s p e c i f i c a t i o n o f i s s u e s , an a c k n o w l e d g e m e n t o f t h e r e q u e s t f o r 
h e a r i n g , t h e i n s u r e r ' s r e s p o n s e t o t h e r e q u e s t f o r h e a r i n g , t h e 
n o t i c e o f h e a r i n g , t h e r e q u e s t s f o r p o s t p o n e m e n t , t h e d e n i a l o f 
t h e r e q u e s t s , and t h e o r d e r o f d i s m i s s a l . T h e r e i s n o t h i n g i n t h e 
r e c o r d b e f o r e t h e B o a r d t o i n d i c a t e t h e b a s i s f o r t h e R e f e r e e ' s 
s t a t e m e n t t h a t c l a i m a n t had w i t h d r a w n h i s r e q u e s t f o r h e a r i n g . 
C o n s e q u e n t l y , we c o n c l u d e t h a t t h e o r d e r s h o u l d be s e t a s i d e . 

We i n t e r p r e t c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w t o be a 
r e q u e s t t o v a c a t e t h e R e f e r e e ' s O r d e r o f D i s m i s s a l and t o remand 
t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g on t h e m e r i t s o f t h e 
c l a i m . C l a i m a n t has s u b m i t t e d s e v e r a l e x h i b i t s on r e v i e w , a l l o f 
w h i c h appear t o a d d r e s s t h e m e r i t s o f h i s c l a i m . We do n o t 
c o n s i d e r t h e documents on r e v i e w , b u t i n t e r p r e t c l a i m a n t ' s r e q u e s t 
t o be one f o r remand. ORS 6 5 6 . 2 9 5 ( 5 ) . 

On r e v i e w o f t h e r e c o r d b e f o r e u s , we c o n c l u d e t h a t t h e 
c a s e has been i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
See ORS 6 5 6 . 2 9 5 ( 5 ) . A c c o r d i n g l y , t h e o r d e r s h a l l be v a c a t e d and 
s e t a s i d e and t h e c a se s h a l l be remanded t o t h e H e a r i n g s D i v i s i o n 
f o r a h e a r i n g on t h e m e r i t s o f t h e c l a i m . 

ORDER 

The F e b r u a r y 1 1 , 1988 O r d e r o f D i s m i s s a l i s v a c a t e d . 
T h i s m a t t e r i s remanded t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g on 
t h e m e r i t s o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g . A c l i e n t - p a i d f e e , 
n o t t o e x c e e d $1,076, i s a p p r o v e d . 
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GERALDINE Y. KENDALL, Claimant WCB 86-16940 & 86-12256 
Olson Law Firm, Claimant's Attorney July 29, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 
Nelson, et a l . , Defense Attorneys 

R e v i ewed by B o a r d Members J o h n s o n and C r i d e r . 

U n i t e d E m p l o y e r s I n s u r a n c e ( U n i t e d ) r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e M c C u l l o u g h ' s o r d e r w h i c h f o u n d i t r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h f a i l e d t o award an 
i n s u r e r - p a i d f e e f o r s e r v i c e s p e r f o r m e d on t h e r e s p o n s i b i l i t y i s s u e . 

ISSUES 

1 . Whether L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n 
( L i b e r t y ) was p r o h i b i t e d f r o m i s s u i n g a "backup" d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back c o n d i t i o n . 

2. Whether c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e r e s u l t o f 
an a g g r a v a t i o n o f h i s September 1976 l o w back i n j u r y o r o f a "new 
i n j u r y " s u s t a i n e d on May 3 1 , 1986. 

3. Whether c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r 
e f f o r t s i n v o l v e d i n l i t i g a t i n g t h e r e s p o n s i b i l t y i s s u e . 

FINDINGS OF FACT 

The B o a r d a d o p t s as f a c t a l l s t a t e m e n t s i n t h e f i r s t f i v e 
p a r a g r a p h s o f t h e R e f e r e e ' s " F i n d i n g s and O p i n i o n " s e c t i o n , w i t h t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . L i b e r t y f o r m a l l y a c c e p t e d c l a i m a n t ' s 
May 3 1 , 1986 l o w back i n j u r y c l a i m on June 20, 1986, w i t h i n 60 days 
a f t e r t h e e m p l o y e r r e c e i v e d n o t i c e o r know l e d g e o f t h e c l a i m . A f t e r 
f u r t h e r i n v e s t i g a t i o n , L i b e r t y d e n i e d t h e c l a i m on J u l y 3 1 , 1986, 61 
days a f t e r t h e e m p l o y e r r e c e i v e d n o t i c e o r k n o w l e d g e o f t h e c l a i m . 

CONCLUSIONS AND OPINION 

"Backup" D e n i a l 

The g e n e r a l r u l e w i t h r e g a r d t o p o s t - a c c e p t a n c e d e n i a l s i s 
t h a t , once an i n s u r e r has o f f i c i a l l y a c c e p t e d a c l a i m u n d e r ORS 
6 5 6 . 2 6 2 ( 2 ) , i t may n o t , a f t e r 60 days have e l a p s e d , deny t h e 
c o m p e n s a b i l i t y o f t h e c l a i m u n l e s s t h e r e i s a s h o w i n g . o f f r a u d , 
m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l a c t i v i t y . Bauman v. SAIF , 295 Or 
788 ( 1 9 8 3 ) . The R e f e r e e , c i t i n g D. M a i n t e n a n c e Company v. M i s c h k e , 
84 Or App 218 ( 1 9 8 7 ) , h e l d t h a t t h e r u l e i n Bauman does n o t a p p l y i n 
r e s p o n s i b i l i t y c a s e s and t h a t L i b e r t y was n o t p r o h i b i t e d f r o m d e n y i n g 
t h e p r e v i o u s l y a c c e p t e d c l a i m more t h a n 60 days a f t e r t h e e m p l o y e r 
r e c e i v e d n o t i c e o f t h e c l a i m . 

S u b s e q u e n t t o t h e i s s u a n c e o f t h e R e f e r e e ' s o r d e r , t h e 
Supreme C o u r t , i n E b b t i d e E n t e r p r i s e s v . T u c k e r , 303 Or 459 ( 1 9 8 7 ) , 
h e l d t h a t t h e r u l e i n Bauman, s u p r a , a p p l i e s t o ba c k u p d e n i a l s o f 
r e s p o n s i b i l i t y as w e l l as c o m p e n s a b i l i t y . 

We c o n c l u d e t h a t L i b e r t y c o u l d n o t deny t h e c l a i m a f t e r t h e 
60 days had e l a p s e d . Because i t d i d s o , t h e d e n i a l must be s e t 
a s i d e , and r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back b e g i n n i n g 
May 3 1 , 1986, s h i f t s t o L i b e r t y . 
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Because we r e s o l v e t h e r e s p o n s i b i l i t y i s s u e u n d e r Bauman, 
s u p r a , we do n o t r e a c h t h e m e r i t s o f t h e c l a i m . 

A t t o r n e y Fees 

C l a i m a n t r e q u e s t s an a t t o r n e y f e e f o r e f f o r t s e xpended i n 
l i t i g a t i n g t h e c l a i m . No o r d e r under ORS 656.307 i s s u e d . C l a i m a n t ' s 
r i g h t t o c o m p e n s a t i o n was, t h e r e f o r e , a t r i s k . Hunt v . G a r r e t t 
F r e i g h t l i n e r s , 92 Or App 40 ( 1 9 8 8 ) and Petshow v. Farm B u r e a u , 76 Or 
App 5 63 ( 1 9 8 5 ) , w h i c h a d d r e s s c l a i m a n t ' s r i g h t t o a t t o r n e y f e e s i n 
ca s e s i n w h i c h r e s p o n s i b i l i t y i s t h e o n l y i s s u e , do n o t a p p l y . 
C l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d f e e unde r ORS 6 5 6 . 3 8 6 ( 1 ) . 
Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . 
However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s 
c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an 
a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1987, i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . U n i t e d E m p l o y e r s I n s u r a n c e ' s O c t o b e r 15, 1986 
d e n i a l i s r e i n s t a t e d and u p h e l d . L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s J u l y 3 1 , 1986 d e n i a l i s s e t a s i d e . The c l a i m i s 
remanded t o L i b e r t y f o r p r o c e s s i n g i n a c c o r d a n c e w i t h w o r k e r s ' 
c o m p e n s a t i o n l a w . P u r s u a n t t o ORS 656 . 3 0 7 ( 1 ) ( d ) , L i b e r t y s h a l l 
r e i m b u r s e U n i t e d E m p l o y e r s f o r amounts expended on t h i s c l a i m . I n 
a l l o t h e r r e s p e c t s , t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

CARL ALATAL0, Claimant WCB 86-16504 
Mai agon & Moore, Claimant's Attorneys August 3, 1988 
Karen Wiggins, Defense Attorney Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s back i n j u r y c l a i m . 

ISSUE 

The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t i s a 3 0 - y e a r - o l d g r e e n c h a i n p u l l e r . I n t h i s 
p o s i t i o n , he p u l l s and s t a c k s s l i c e d g r e e n l u m b e r f r o m a c o n v e y o r 
b e l t . C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r i n l a t e A u g u s t 1986. 
H i r e d as a t e m p o r a r y e m p l o y e e , he was i n i t i a l l y a s s i g n e d t o t h e day 
s h i f t , where he p u l l e d l u m b e r f r o m t h e l e f t s i d e o f t h e g r e e n c h a i n 
c o n v e y o r . On O c t o b e r 27, 1986, he was p l a c e d on p e r m a n e n t s t a t u s and 
t r a n s f e r r e d t o t h e s w i n g s h i f t . On t h e s w i n g s h i f t , he was r e q u i r e d 
t o p u l l l u m b e r f r o m t h e r i g h t s i d e o f t h e g r e e n c h a i n . 

C l a i m a n t a l l e g e s he h u r t h i s back d u r i n g h i s s h i f t on 
O c t o b e r 27, 1986. He was a b l e t o work t h e e n t i r e s h i f t , a l t h o u g h he 
f e l t as i f he p u l l e d a back m u s c l e . H i s w i f e p i c k e d h i m up f r o m work 
t h a t e v e n i n g . He t o l d h e r he had h u r t h i s back. C l a i m a n t d i d n o t 
t e l l h i s s u p e r v i s o r o r anyone e l s e he had h u r t h i s b a c k . 
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The n e x t day he r e t u r n e d t o work and c o m p l e t e d h i s s h i f t . 
H i s back was s o r e . A g a i n he d i d n o t m e n t i o n h i s back p r o b l e m t o h i s 
e m p l o y e r o r c o - w o r k e r s . 

On O c t o b e r 29, 1986, c l a i m a n t t e l e p h o n e d h i s e m p l o y e r and 
i n f o r m e d Jean S c h r i n e r , p r o d u c t i o n c l e r k , t h a t he w o u l d n o t be 
w o r k i n g h i s s h i f t due t o h i s back c o n d i t i o n . When a s k e d i f he had 
h u r t h i s back a t w o r k , c l a i m a n t r e s p o n d e d t h a t he d i d n o t know. The 
n e x t d a y , he a l s o r e p o r t e d h i s a b s e n c e . 

C l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f r o m Dr. Damond, 
c h i r o p r a c t o r , on O c t o b e r 3 1 , 1986. Dr. Damond d i a g n o s e d a c u t e 
s a c r o s p i n a l i s s t r a i n w i t h p o s s i b l e m i l d L5-S1 d i s c p r o t r u s i o n . 
C l a i m a n t ' s d a t e o f i n j u r y was r e c o r d e d as O c t o b e r 27, 19815. C l a i m a n t 
was r e l e a s e d f r o m w o r k . 

A f t e r h i s t r e a t m e n t , c l a i m a n t r e t u r n e d t o t h e p l a n t and 
p r e s e n t e d h i s work r e l e a s e s t a t e m e n t t o Joe S t e w a r t , p l a n t 
s u p e r v i s o r . C l a i m a n t met w i t h Mr. S t e w a r t and Mr. S c h i r m e r , t h e day 
s h i f t f o r e m a n . D u r i n g t h e i r m e e t i n g , t h e y d i s c u s s e d c l a i m a n t ' s 
i n j u r y and w h e t h e r i t had o c c u r r e d o n , t h e j o b , as w e l l as h i s l a c k o f 
h e a l t h i n s u r a n c e due t o h i s s t a t u s as a new p e r m a n e n t e m p l o y e e . A 
n o t e was p r e s e n t e d t o c l a i m a n t f o r h i s s i g n a t u r e , s u m m a r i z i n g t h e i r 
d i s c u s s i o n and c o n f i r m i n g t h a t c l a i m a n t was f i l i n g a c l a i m b ecause he 
d i d n o t have, h e a l t h i n s u r a n c e . C l a i m a n t r e f u s e d t o s i g n . 

On O c t o b e r 3 1 , 1986, c l a i m a n t f i l l e d o u t an e m p l o y e r 
a c c i d e n t f o r m . He d i d n o t f i l l o u t o r s i g n a Form " 8 0 1 " . R a t h e r , 
t h e "SOI" was s i g n e d by t h e e m p l o y e r on h i s b e h a l f , November 3, 1986. 

On November 3, 1986, c l a i m a n t ' s w i f e p r e s e n t e d a n o t h e r work 
r e l e a s e s t a t e m e n t f r o m Dr. Damond, r e l e a s i n g c l a i m a n t i n d e f i n i t e l y 
u n t i l h i s back c o n d i t i o n i m p r o v e d . 

C l a i m a n t ' s c l a i m was d e n i e d November 10, 1986, based on t h e 
e m p l o y e r ' s c o n t e n t i o n t h a t h i s i n j u r y was n o t work r e l a t e d . 

On December 8,- 1986 , Dr. Womack, M e d i c a l D i r e c t o r , P h y s i c a l 
M e d i c i n e and R e h a b i l i t a t i o n , D o u g l a s Community H o s p i t a l , e x a m i n e d 
c l a i m a n t and d i a g n o s e d p r o b a b l e l u m b o s a c r a l s t r a i n . He recommended 
f u r t h e r x - r a y s t o r u l e o u t a h e r n i a t e d n u c l e u s p u l p o s u s . 

On J a n u a r y 13, 1987, Dr. G o l d e n , s u r g e o n , e x a m i n e d c l a i m a n t 
and f o u n d a p o s s i b l e l u m b a r d i s k h e r n i a t i o n . A CT scan i n d i c a t e d a 
h e r n i a t e d L4-5 d i s c and a m o d e r a t e d l a t e r a l r e c e s s s t e n o s i s a t L5-S1. 

C l a i m a n t u n d e r w e n t s u r g e r y on F e b r u a r y 24, 1987. 
Dr. G o l d e n p e r f o r m e d a l u m b a r l a m i n e c t o m y o f L4-5 and a d e c o m p r e s s i o n 
o f t h e L5 r o o t . 

We f i n d c l a i m a n t c r e d i b l e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was n o t 
c o m p e n s a b l e , h o l d i n g t h a t c l a i m a n t had n o t met h i s b u r d e n o f p r o o f . 
The d e c i s i o n was based on t h e e v i d e n c e b e i n g i n e q u i p o i s e , and t h e 
h i s t o r y p r o v i d e d t o c l a i m a n t ' s m e d i c a l p r o v i d e r s , w h i c h t h e R e f e r e e 
c o n c l u d e d had been f a u l t y . We d i s a g r e e . 

We f i n d t h a t c l a i m a n t ' s c l a i m i s one f o r a c c i d e n t a l i n j u r y 
r a t h e r t h a n o c c u p a t i o n a l d i s e a s e . An o c c u p a t i o n a l d i s e a s e i s o f 
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g r a d u a l o n s e t and i s g e n e r a l l y n o t u n e x p e c t e d , g i v e n t h e n a t u r e o f a 
c l a i m a n t ' s c o n t i n u i n g work e x p o s u r e . See James v. SAIF, "290 Or 343 
( 1 9 8 1 ) . An a c c i d e n t a l i n j u r y , on t h e o t h e r h and, i s g e n e r a l l y t h e 
u n e x p e c t e d r e s u l t o f e i t h e r an i d e n t i f i a b l e i n c i d e n t , o r an o n s e t 
t r a c e a b l e t o a d i s c r e t e t i m e p e r i o d . See V a l t i n s o n v . SAI F , 56 Or 
App 184 ( 1982) . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e t h a t t h e 
a l l e g e d back i n c i d e n t a t work was a m a t e r i a l c o n t r i b u t i n g cause t o 
h i s need f o r m e d i c a l t r e a t m e n t . Summit v. Weyerhaeuser Co., 25 Or 
App 8 5 1 , 856 ( 1 9 7 6 ) . I t i s c l a i m a n t ' s b u r d e n t o p r o v e by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e a l l e g e d a c c i d e n t o c c u r r e d as 
d e s c r i b e d . H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 51 ( 1 9 7 9 ) . A l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e i n t h a t r e g a r d , G a r b u t t v. SAIF, 
297 Or 148 ( 1 9 8 4 ) , we f i n d h i s c o n d i t i o n t o be o f s u f f i c i e n t m e d i c a l 
c o m p l e x i t y t h a t e x p e r t m e d i c a l o p i n i o n i s r e q u i r e d t o p r o v e t h e 
c l a i m . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

Because c l a i m a n t ' s a l l e g e d i n j u r y was u n w i t n e s s e d , h i s 
c r e d i b i l i t y i s o f c o n s i d e r a b l e i m p o r t a n c e . The R e f e r e e made no 
s p e c i f i c c r e d i b i l i t y f i n d i n g , a l t h o u g h he n o t e d t h a t c l a i m a n t ' s 
demeanor a t t i m e s a p p e a r e d c o n f u s e d . The R e f e r e e a l s o n o t e d t h a t 
c l a i m a n t d i d n o t i m m e d i a t e l y i n f o r m h i s e m p l o y e r o f h i s i n j u r y , 
c o n c e a l e d i n f o r m a t i o n r e g a r d i n g h i s DUI c o n v i c t i o n f r o m h i s e m p l o y e r , 
and has a h i s t o r y o f v i o l e n c e and d r u g abuse. 

When a R e f e r e e ' s c r e d i b i l i t y f i n d i n g s a r e based upon h i s 
o b s e r v a t i o n o f a w i t n e s s ' demeanor a t h e a r i n g , we w i l l o r d i n a r i l y 
d e f e r t o them. Humphrey v. SAIF, 58 Or App 360 ( 1 9 8 2 ) . However, 
when c r e d i b i l i t y o f a w i t n e s s i s based upon t h e s u b s t a n c e o f t h e 
w i t n e s s ' t e s t i m o n y , a r e v i e w i n g body i s j u s t as c a p a b l e o f e v a l u a t i n g 
t h e w i t n e s s as i s t h e R e f e r e e . C o s t a l Farm S u p p l y v. H u l t b e r g , 84 Or 
App 282 ( 1 9 8 7 ) ; D a v i e s v. Hane l Lumber Co., 6 7 Or App 35, 38 ( 1 9 8 4 ) . 

The e m p l o y e r a r g u e s most s t r e n u o u s l y t h a t c l a i m a n t i s n o t 
c r e d i b l e . The e m p l o y e r c i t e s S t e v e n J . M a r s h a l l , 39 Van N a t t a 16 
( 1 9 8 7 ) , as c o n t r o l l i n g . I n M a r s h a l l , t h e B o a r d f o u n d t h a t c l a i m a n t 
had n o t met h i s b u r d e n o f p r o o f i n h i s u n w i t n e s s e d c o m p e n s a b i l i t y 
c l a i m . 

.We do n o t b e l i e v e M a r s h a l l t o be d i s p o s i t i v e . I n M a r s h a l l , 
t h e c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t u n t i l t h r e e weeks a f t e r 
h i s i n i t i a l c o m p l a i n t s o f p a i n . F u r t h e r , t h e t r e a t i n g p h y s i c a n i n 
M a r s h a l l d i d n o t i n i t i a l l y a r t i c u l a t e h i s d a t e o f i n j u r y , b u t o n l y 
r e p o r t e d t h a t t h e c l a i m a n t c o m p l a i n e d o f a g r a d u a l o n s e t o f back 
p a i n , r e s u l t i n g f r o m p u s h i n g and p u l l i n g on t h e j o b . W i t h o u t m e d i c a l 
e v i d e n c e s u p p o r t i n g h i s c l a i m , c l a i m a n t ' s c r e d i b i l i t y was k e y . The 
Bo a r d d i f f e r e d w i t h t h e R e f e r e e and f o u n d t h a t t h e i n s u r e r r a i s e d 
s e v e r a l i n f e r e n c e s w h i c h d e m o n s t r a t e d t h a t c l a i m a n t had s e v e r a l 
r e a s o n s f o r s u b m i t t i n g a c l a i m . These r e a s o n s i n c l u d e d b e i n g s o u g h t 
by t h e c o u n t y a u t h o r i t i e s w i t h r e g a r d t o c i v i l and c r i m i n a l m a t t e r s , 
on o r a b o u t t h e d a t e h i s c l a i m was f i l e d , as w e l l as r e c e i v i n g 
s e v e r a l w a r n i n g s f r o m t h e e m p l o y e r r e g a r d i n g a bsences and t a r d i n e s s 
so t h a t a d d i t i o n a l t a r d i n e s s c o u l d have r e s u l t e d i n h i s t e r m i n a t i o n . 

The e m p l o y e r a r g u e s t h a t c l a i m a n t f i l e d a w o r k e r s ' 
c o m p e n s a t i o n c l a i m f o r r e a s o n s o t h e r t h a n a work i n j u r y . I t f i r s t 
c o n t e n d s t h a t he f i l e d a c l a i m because he d i d n o t have m e d i c a l 
i n s u r a n c e . I n s u p p o r t o f i t s c o n t e n t i o n , t h e e m p l o y e r o f f e r e d t h e 
t e s t i m o n y o f s e v e r a l w i t n e s s e s t o r e f u t e c l a i m a n t ' s c l a i m t h a t he was 
h u r t on t h e j o b . -901-



Mr. S t e w a r t , p l a n t s u p e r v i s o r , t e s t i f i e d t h a t c l a i m a n t 
r e p e a t e d l y t o l d h im t h a t t h e c l a i m was f i l e d o n l y b ecause o f a l a c k 
o f m e d i c a l i n s u r a n c e . Mr. S t e w a r t t e s t i f i e d t h a t he a s k e d c l a i m a n t 
t o s i g n a s t a t e m e n t t o t h a t e f f e c t , b u t he r e f u s e d . The s t a t e m e n t 
p r e s e n t e d t o c l a i m a n t can no l o n g e r be f o u n d ; h o w e v e r , n o t e s made 
s u m m a r i z i n g c l a i m a n t ' s c o n t a c t s w i t h t h e e m p l o y e r were i n t r o d u c e d as 
e v i d e n c e t o s u p p o r t i t s p o s i t i o n . 

Mr. S t e w a r t a l s o t e s t i f i e d t h a t he made t h e d e c i s i o n t o 
deny c l a i m a n t ' s c l a i m . T h e r e f o r e , he was f a m i l i a r w i t h t h e r e q u i s i t e 
f o r m s r e q u i r e d i n c l a i m s p r o c e s s i n g . Y e t , c l a i m a n t d i d n o t s i g n t h e 
" 8 0 1 " . I t was s i g n e d by t h e e m p l o y e r on c l a i m a n t ' s b e h a l f , 
November 3, 1986. The e m p l o y e r s t a t e m e n t on t h e " 8 0 1 " m i r r o r e d Mr. 
S t e w a r t ' s n o t e s . No e v i d e n c e was o f f e r e d t o e x p l a i n why c l a i m a n t was 
n o t a s k e d t o f i l l o u t t h e " 8 0 1 " d u r i n g h i s m e e t i n g w i t h Mr. S t e w a r t 
on O c t o b e r 3 1 , 1986. Mr. S t e w a r t ' s n o t e s i n d i c a t e t h a t c l a i m a n t ' s 
w i f e r e t u r n e d t o t h e p l a n t w i t h t h e " a c c i d e n t p a p e r w o r k " and a work 
r e l e a s e s t a t e m e n t f r o m Dr. Damond. 

Mr. S h i r m e r , day s h i f t f o r e m a n , a l s o t e s t i f i e d on b e h a l f o f 
t h e e m p l o y e r . Mr. S h i r m e r had been p r e s e n t d u r i n g t h e 
O c t o b e r 3 1 , 1986 m e e t i n g w i t h c l a i m a n t . He t o o s t a t e d t h a t c l a i m a n t 
had been r e q u e s t e d t o s i g n a s t a t e m e n t b u t was u n a b l e t o remember i t s 
c o n t e n t s . He a g r e e d w i t h Mr. S t e w a r t t h a t c l a i m a n t s t a t e d he was 
f i l i n g a c l a i m because he d i d n o t have m e d i c a l i n s u r a n c e . We do n o t 
a g r e e w i t h t h e e m p l o y e r ' s c o n t e n t i o n t h a t c l a i m a n t ' s l a c k o f m e d i c a l 
i n s u r a n c e i n f l u e n c e d h i s d e c i s i o n t o f i l e a w o r k e r s ' c o m p e n s a t i o n 
c l a i m . 

F u r t h e r , t h e e m p l o y e r a r g u e s t h a t c l a i m a n t ' s h i s t o r y o f 
a l c o h o l and d r u g a b u s e , as w e l l as a s s a u l t c o n v i c t i o n s , r a i s e 
p e r s u a s i v e i n f e r e n c e s t h a t c l a i m a n t was m o t i v a t e d t o f i l e a c l a i m f o r 
r e a s o n s o t h e r t h a n an i n j u r y . We a r e u n p e r s u a d e d by t h e s e a r g u m e n t s . 

We f i n d c l a i m a n t t o be c r e d i b l e . C l a i m a n t f i r s t 
e x p e r i e n c e d back p a i n n e a r t h e end o f h i s f i r s t day on s w i n g s h i f t . 
C l a i m a n t ' s w i f e t e s t i f i e d t h a t he t o l d h e r he had h u r t h i s back a t 

work t h a t e v e n i n g . She a l s o t e s t i f i e d t h a t he had no p r e v i o u s back 
p r o b l e m s . C l a i m a n t ' s s i s t e r , Suzanna J o n e s , t e s t i f i e d t h a t he 
b o r r o w e d her h e a t i n g pad f o r h i s back w h i c h he had h u r t a t w o r k . She 
t o o s t a t e d t h a t c l a i m a n t had n o t p r e v i o u s l y c o m p l a i n e d a b o u t h i s 
b a c k . The R e f e r e e f o u n d c l a i m a n t ' s w i f e and s i s t e r t o be c r e d i b l e . 

C l a i m a n t was a b l e t o work t h e n e x t day even t h o u g h he 
c o n t i n u e d t o e x p e r i e n c e p a i n , b e l i e v i n g t h a t he had o n l y p u l l e d a 
m u s c l e as a r e s u l t o f p u l l i n g f r o m t h e r i g h t i n s t e a d o f t h e l e f t on 
t h e g r e e n c h a i n . On O c t o b e r 29 and 30, 1986, he i n f o r m e d h i s 
e m p l o y e r o f h i s back c o n d i t i o n and i n a b i l i t y t o w o r k . 

On O c t o b e r 3 1 , 1986, he s o u g h t t r e a t m e n t f r o m Dr. Damond. 
C l a i m a n t t o l d Dr. Damond t h a t he h u r t h i s back on O c t o b e r 27, 1986, 
t h a t t h e p a i n was g r a d u a l , and he b e l i e v e d i t stemmed f r o m h i s change 
i n p u l l i n g s i d e s on t h e g r e e n c h a i n . 

Dr. Damond's f i r s t m e d i c a l r e p o r t , Form 827, d a t e d 
November 3, 1986, s t a t e d an o n - t h e - j o b i n j u r y d a t e o f 
O c t o b e r 27, 1986. H i s r e p o r t i n d i c a t e d t h a t c l a i m a n t e x h i b i t e d 
p h y s i c a l f i n d i n g s o f d i s c p r o t r u s i o n , due t o an e x e r t i o n a l s t r a i n 
f r o m p u l l i n g on t h e g r e e n c h a i n . 
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On December 1 1 , 1986, Dr. Womak examined c l a i m a n t and 
a s s e s s e d c l a i m a n t ' s l u m b o s a c r a l s t r a i n o f O c t o b e r 27, 1986 t o be 
r e f e r a b l e t o h i s change i n a c t i v i t y f r o m one s i d e o f t h e v e n e e r c h a i n 
t o t h e o t h e r . C l a i m a n t ' s h i s t o r y t o Dr. Womak was c o n s i s t e n t w i t h 
t h a t g i v e n t o Dr. Damond. 

On J a n u a r y 13, 1987, c l a i m a n t was examined by Dr. G o l d e n . 
The h i s t o r y r e p o r t e d was c o n s i s t e n t w i t h c l a i m a n t ' s o t h e r m e d i c a l 
p r o v i d e r s . 

On F e b r u a r y 27, 1987, Dr. Damond o p i n e d t h a t i t was 
p r o b a b l e t h a t c l a i m a n t ' s work was t h e m a j o r c o n t r i b u t i n g c a use o f h i s 
l o w back c o n d i t i o n . He based h i s o p i n i o n on t h e f a c t t h a t c l a i m a n t 
had no p r i o r symptoms and due t o h i s change i n p u l l i n g on t h e g r e e n 
c h a i n f r o m t h e o p p o s i t e s i d e . A d d i t i o n a l l y , c l a i m a n t ' s o t h e r 
t r e a t i n g p h y s i c i a n s r e l a t e d h i s i n j u r y t o t h e change i n p o s i t i o n on 
t h e g r e e n c h a i n b e g i n n i n g O c t o b e r 27, 1986. We f i n d t h a t t h e r e i s 
s u f f i c i e n t m e d i c a l e v i d e n c e t o s u p p o r t c l a i m a n t ' s c l a i m t h a t h i s work 
on t h e g r e e n c h a i n was a m a t e r i a l cause o f h i s back c o n d i t i o n . See 
McClendon v. N a b i s c o B r a n d s , I n c . , 77 Or App 412 ( 1 9 8 6 ) . 

We f i n d t h a t t h e e v i d e n c e p r e p o n d e r a t e s i n f a v o r o f 
c o m p e n s a b i l i t y . Our r e a d i n g o f t h e s u b s t a n c e o f t h e t e s t i m o n y 
s a t i s f i e s us t h a t c l a i m a n t answered q u e s t i o n s p r e s e n t e d t o h i m 
t r u t h f u l l y . We a l s o a r e s a t i s f i e d t h a t c l a i m a n t ' s w i t n e s s e s 
t e s t i f i e d c r e d i b l y , even t h o u g h t h e y were c o n c e r n e d w i t h c l a i m a n t ' s 
w e l f a r e . F u r t h e r , we f i n d t h a t t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h e 
e t i o l o g y o f c l a i m a n t ' s l o w back c o n d i t i o n t o have o c c u r r e d on t h e 
j o b . C l a i m a n t has e s t a b l i s h e d c o m p e n s a b i l i t y by t h e p r e p o n d e r a n c e o f 
t h e e v i d e n c e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
e m p l o y e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on 
Bo a r d r e v i e w . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such a f e e i s d e f i n e d as an 
"a s s e s s e d f e e . " However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1986 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l d a t e d November 10, 1986 i s s e t 
a s i d e and t h e c l a i m i s remanded t o t h e s e l f - i n s u r e d e m p l o y e r f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . 

CARL R. BRADLEY, Claimant WCB 86-17149 & 86-14461 
Francesconi & Associates, Claimant's Attorneys August 3, 1988 
Schwabe, et a l . , Defense Attorneys Order Denying Reconsideration 
Roberts, et a l . , Defense Attorneys 

R eviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t seeks r e c o n s i d e r a t i o n o f o u r O r d e r on Review 
d a t e d May 3, 1988. The r e q u e s t was f i l e d w i t h t h e Board on 
J u l y 6, 1988. 

An o r d e r o f t h e Board i s f i n a l by o p e r a t i o n o f l a w 
u n l e s s one o f t h e p a r t i e s a p p e a l s t h e o r d e r t o t h e C o u r t o f 
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A p p e a l s w i t h i n 30 days a f t e r t h e Board m a i l s t h e o r d e r t o t h e 
p a r t i e s . ORS 6 5 6 . 2 9 5 ( 8 ) . I n t h e p r e s e n t c a s e , c l a i m a n t f i l e d h i s 
r e q u e s t f o r r e c o n s i d e r a t i o n 64 days a f t e r t h e Board m a i l e d i t s 
o r d e r . The o r d e r , t h e r e f o r e , has become f i n a l by o p e r a t i o n o f l a w 
and t h e Board i s w i t h o u t j u r i s d i c t i o n t o w i t h d r a w i t and c o n s i d e r 
c l a i m a n t ' s r e q u e s t . A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n 
i s d e n i e d . 

I T IS SO ORDERED. 

VICKIE L. COX, Claimant WCB 85-13911 
A l l a n Coons, Claimant's Attorney August 3, 1988 
David C. Force, Attorney Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Brown's o r d e r t h a t : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r an i n c i s i o n a l neuroma; and 
( 2 ) a u t h o r i z e d t h e i n s u r e r t o r e c o v e r an o v e r p a y m e n t o f i n t e r i m 
c o m p e n s a t i o n . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o p i n i o n and o r d e r w i t h 
t h e f o l l o w i n g a d d i t i o n s and m o d i f i c a t i o n . 

ISSUES 

( 1 ) C o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s a s s o c i a t e d w i t h 
an i n c i s i o n a l neuroma. 

( 2 ) O f f s e t o f o v e r p a i d i n t e r i m c o m p e n s a t i o n . 

FINDINGS OF FACT 

C l a i m a n t had noncompensable g y n e c o l o g i c a l s u r g e r y on 
September 4, 1984. She d i d w e l l a f t e r t h e s u r g e r y , b u t d e v e l o p e d 
a l e f t - s i d e d i n c i s i o n a l neuroma, a n e r v e f i b e r and f i b r o u s t i s s u e 
mass w h i c h i s p a i n f u l when s u b j e c t t o p r e s s u r e . On 
O c t o b e r 29, 1984, a p h y s i c a l e x a m i n a t i o n was p e r f o r m e d by d o c t o r s 
a c t i n g on b e h a l f o f t h e i n s u r e r i n c o n n e c t i o n w i t h a c o m p e n s a b l e 
i n j u r y s u s t a i n e d on J a n u a r y 20, 1984. C l a i m a n t l a t e r d e v e l o p e d a 
w o r s e n i n g o f h e r neuroma and r e c e i v e d t r e a t m e n t s . C o m p e n s a b i l i t y 
was d e n i e d by t h e i n s u r e r on November 1 , 1985. The w o r s e n i n g o f 
c l a i m a n t ' s p r e e x i s t i n g neuroma was n o t ca u s e d by t h e p h y s i c a l 
e x a m i n a t i o n c o n d u c t e d by d o c t o r s f o r t h e i n s u r e r . 

C l a i m a n t was p a i d t e m p o r a r y t o t a l d i s a b i l i t y w h i l e she 
c o n t i n u e d t o work between November 5, 1986 and March 4, 1987. 

C l a i m a n t i s n o t a c r e d i b l e w i t n e s s . 

OPINION AND CONCLUSIONS 

M e d i c a l S e r v i c e s 

ORS 6 5 6 . 2 4 5 ( 1 ) p r o v i d e s i n p e r t i n e n t p a r t : "For e v e r y 
c o m p e n s a b l e i n j u r y , t h e i n s u r e r o r t h e s e l f - i n s u r e d e m p l o y e r s h a l l 
c a u se t o be p r o v i d e d m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g 
f r o m t h e i n j u r y . " The a d v e r s e e f f e c t s o f m e d i c a l e x a m i n a t i o n s o r 
t r e a t m e n t a s s o c i a t e d w i t h a compe n s a b l e i n j u r y a r e t h e m s e l v e s 
c o m p e n s a b l e . See T e r r y L. L i n k , 40 Van N a t t a 17 , 19 ( 1 9 8 8 ) ; c f . 
W i l l i a m v. Gates McDonald & Co., 300 Or 278 ( 1 9 8 5 ) . 
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The R e f e r e e f o u n d t h e c l a i m a n t n o t c r e d i b l e based on 
d i s c r e p a n c i e s i n h e r t e s t i m o n y and t h e c o n t e m p o r a n e o u s r e c o r d and 
her demeanor a t t h e h e a r i n g . We g e n e r a l l y d e f e r t o t h e R e f e r e e ' s 
f i n d i n g on c r e d i b i l i t y due t o t h e R e f e r e e ' s o b s e r v a t i o n o f t h e 
w i t n e s s . We a l s o e v a l u a t e t h e w i t n e s s when c r e d i b i l i t y i s based 
on t h e s u b s t a n c e o f t h e w i t n e s s ' s t e s t i m o n y i n v i e w o f t h e e n t i r e 
r e c o r d . See C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 282 
( 1 9 8 7 ) . We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s n o t c r e d i b l e . 
T h e r e a r e t o o many d i s c r e p a n c i e s i n h e r t e s t i m o n y when compared 
w i t h o t h e r p o r t i o n s o f t h e r e c o r d . 

The R e f e r e e d i d n o t r e l y on t h e o p i n i o n o f Dr. Kaufman, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e g a r d i n g t h e i n c i s i o n a l neuroma. 
The R e f e r e e c o n c l u d e d t h a t t h e d o c t o r ' s o p i n i o n was based s o l e l y 
on what c l a i m a n t t o l d him c o n c e r n i n g w h e t h e r t h e r e was any 
i n t e r v e n i n g t r a u m a o t h e r t h a n t h a t o f t h e d o c t o r s e x a m i n i n g h e r . 
I n l i g h t o f c l a i m a n t ' s l a c k o f c r e d i b i l i t y , we a g r e e t h a t w i t h o u t 
s u f f i c i e n t i n d e p e n d e n t c o r r o b o r a t i o n o f c l a i m a n t ' s h i s t o r y o f t h e 
i n j u r y we a r e u n a b l e t o f i n d t h a t h e r neuroma was w o r s e n e d by t h e 

e x a m i n a t i o n by d o c t o r s f o r t h e i n s u r e r . 

O f f s e t 
P a r a g r a p h ( 4 ) o f t h e R e f e r e e ' s o r d e r p r o v i d e d t h a t , 

n [ t ] h e c a r r i e r may r e c o v e r i t s o v e r p a y m e n t . . . [ o f t e m p o r a r y 
b e n e f i t s b e t w e e n c e r t a i n d a t e s ] " ( e m p h a s i s s u p p l i e d ) . C l a i m a n t 
c o n t e n d s t h a t t h i s a l l o w s t h e i n s u r e r t o a f f i r m a t i v e l y seek 
c o l l e c t i o n i n a c o n t e x t o t h e r t h a n an o f f s e t f r o m c o m p e n s a t i o n due 
t o c l a i m a n t . 

We f i n d f r o m t h e c o n t e x t o f t h e R e f e r e e ' s d i s c u s s i o n o f 
o v e r p a y m e n t t h a t by " r e c o v e r y " he meant " o f f s e t " . O n l y an o f f s e t 
f r o m f u t u r e p e r m a n e n t d i s a b i l i t y b e n e f i t s on t h i s c l a i m i s 
a p p r o p r i a t e i n any e v e n t . We c l a r i f y t h e R e f e r e e ' s o r d e r 
a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1987 i s a f f i r m e d as 
c l a r i f i e d . 

RICHARD W. CROW, Claimant WCB 86-17307 
MacPherson & Associates, Claimant's Attorneys August 3, 1988 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members J o h n s o n and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M i c h a e l J o h n s o n ' s 
o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s b r o n c h i a l c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 54 a t h e a r i n g , was t e m p o r a r i l y e m p loyed as a 
t r u c k d r i v e r i n A u g u s t 1986. H i s d u t i e s c o n s i s t e d o f h a u l i n g 
t r u c k l o a d s o f wet ash f r o m a h o l d i n g pond t o a dump. The wet ash 
" s l u r r y " l e a k e d o u t o f t h e t r u c k o n t o t h e roadway and d r i e d . The 
v e h i c l e s d r i v i n g r e p e a t e d l y up and down t h e r o a d t h e n k i c k e d up 
t h e d r y ash i n t o a f i n e d u s t . C l a i m a n t ' s a s s i g n e d t r u c k ' w a s n o t 
new, and had h o l e s i n t h e f l o o r a r o u n d t h e p e d a l s and 
t r a n s m i s s i o n . The d u s t f i l t e r e d up t h r o u g h t h e s e h o l e s , f i l l i n g 
t h e c a b . -905-



A f t e r a week, c l a i m a n t d e v e l o p e d a d r y , h a c k i n g c o u g h . 
I n t h e f o l l o w i n g week h i s symptoms a l s o i n c l u d e d s h o r t n e s s o f 
b r e a t h and p a i n i n h i s l u n g s . 

C l a i m a n t ' s t e m p o r a r y j o b ended on F r i d a y , 
A u g u s t 22, 1986. On t h e f o l l o w i n g Monday he was n o t f e e l i n g 
b e t t e r , so s o u g h t t r e a t m e n t f r o m Dr. Cookson, f a m i l y p h y s i c i a n . 
Dr. Cookson d i a g n o s e d m i l d t o m o d e r a t e l u n g d i s e a s e p r e e x i s t i n g 
t h e e x a c e r b a t i o n f o r w h i c h t h e c l a i m i s made, a c u t e b r o n c h i t i s and 
b r o n c h i o s p a s m s . He t r e a t e d c l a i m a n t w i t h b r o n c i o d i a l a t o r s and 
a n t i b i o t i c s . A f t e r a month o f t r e a t m e n t , c l a i m a n t ' s symptoms 
a b a t e d . 

C l a i m a n t was f o r m e r l y a f u l l - t i m e s c h o o l t e a c h e r . H a l f 
o f h i s a s s i g n m e n t was t e a c h i n g woodshop. C l a i m a n t a l s o smoked a 
pack o f c i g a r e t t e s a day f o r 30 y e a r s , a h a b i t he q u i t a b o u t 
1983. C l a i m a n t had no p r i o r h i s t o r y o f l u n g d i s e a s e symptoms. 

CONCLUSIONS OF LAW AND OPINION 

Mere e x a c e r b a t i o n o f symptoms o f a d i s e a s e i s n o t 
c o m p e n s a b l e . E x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n , even 
t e m p o r a r i l y , i s . W h e e l e r v. B o i s e Cascade, 298 Or 452 ( 1 9 8 5 ) ; 
H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 51 ( 1 9 7 9 ) . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n r e p o r t e d : 

". . .Mr. Crow had some e l e m e n t o f l u n g 
d i s e a s e b e f o r e b e g i n n i n g h i s work f o r 
[ e m p l o y e r ] . T h i s p r e d i s p o s i n g f a c t o r was 
e x a c e r b a t e d by t h e t y p e o f work t h a t he 
p e r f o r m e d . Now t h a t he i s w o r k i n g i n an 
e n v i r o n m e n t w h i c h i s r e l a t i v e l y f r e e o f 
d u s t , h i s symptoms have a b a t e d and he i s 
back t o h i s b a s e l i n e l e v e l s o f m i l d t o 
m o d e r a t e l u n g d i s e a s e . Based upon t h i s , i t 
i s my o p i n i o n t h a t had he n o t been e x p o s e d 
t o d u s t d u r i n g t h i s p a r t i c u l a r j o b , h i s 
symptoms w o u l d n o t have e x a c e r b a t e d and he 
w o u l d n o t have been i l l . 

"My r e c o m m e n d a t i o n t o Mr. Crow a t t h i s t i m e 
i s t o a v o i d w o r k - r e l a t e d a c t i v i t i e s t h a t 
w o u l d expose h i m t o i n c r e a s e d l e v e l s o f 
d u s t , as he w i l l be p r e d i s p o s e d t o 
d e v e l o p i n g e x a c e r b a t i o n s o f h i s l u n g 
d i s e a s e as a r e s u l t o f c o n t i n u e d e x p o s u r e . " 

The R e f e r e e f o c u s e d on t h e d o c t o r ' s use o f t h e wor d 
"symptoms," and f o u n d t h e c o n d i t i o n noncompensabl.e under W e l l e r v. 
U n i o n C a r b i d e , 288 Or 27 ( 1 9 7 9 ) and W h e e l e r , s u p r a . 

The d o c t o r a l s o says t h a t c l a i m a n t ' s " p r e d i s p o s i n g 
f a c t o r [ l u n g d i s e a s e ] was e x a c e r b a t e d . " T h e r e a r e no o t h e r 
m e d i c a l r e p o r t s . C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h i s work was t h e m a j o r 
c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . 
H u t c h e s o n , s u p r a . When t h e e v i d e n c e p r e s e n t e d r e f l e c t s t w o 
e x p l a n a t i o n s f o r c l a i m a n t ' s c o n d i t i o n t h a t a r e e q u a l l y p l a u s i b l e , 
and one i s n o n c o m p e n s a b l e , c l a i m a n t has f a i l e d t o s u s t a i n t h e 
b u r d e n o f p r o o f . Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457 
(19 8 4 ) ; G o r m l e y v. SAIF, 52 Or App 1005 ( 1 9 8 1 ) . 
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We f i n d t h a t c l a i m a n t ' s c l a i m was p r o p e r l y d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 1 1 , 1987 i s a f f i r m e d . 

RICHARD A. DALY, Claimant WCB 86-12374 
Kenneth D. Peterson, Claimant's Attorney August 3, 1988 
Richard Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Boar d Members Joh n s o n and C r i d e r 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e N e a l ' s 
o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t d e c l i n e d t o award 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r a l o w back i n j u r y . 
S h o u l d c l a i m a n t r e c e i v e an award o f p e r m a n e n t d i s a b i l i t y , t h e SAIF 
C o r p o r a t i o n r e i t e r a t e s i t s r e q u e s t a t h e a r i n g f o r a u t h o r i z a t i o n t o 
o f f s e t p r e v i o u s l y o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s . The s o l e 
i s s u e i s e x t e n t o f p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 44 y e a r s o l d a t t h e t i m e o f h e a r i n g w i t h a n i n t h 
g r a d e e d u c a t i o n and work e x p e r i e n c e as a m i l l w o r k e r , j a n i t o r and 
w e l d e r ' s h e l p e r , w o r k e d f o r s i x y e a r s i n t h e e m p l o y e r ' s m i l l b e f o r e 
he c o m p e n s a b l y i n j u r e d h i s low back on O c t o b e r 20, 1985 w h i l e 
s t r a i g h t e n i n g l o g s f o r t h e c u t - o f f saw. The i n j u r y was d i a g n o s e d as 
a l o w back s t r a i n . C l a i m a n t had p r e v i o u s l y i n j u r e d h i s back i n 1981 
r e q u i r i n g a few days i n t h e h o s p i t a l . The p r i o r i n j u r y r e s o l v e d 
w i t h o u t r e s i d u a l s . 

C l a i m a n t s p e n t t h r e e days i n t h e h o s p i t a l i n t r a c t i o n f o r 
h i s new i n j u r y . He was r e f e r r e d by t h e h o s p i t a l p h y s i c i a n t o 
Dr. S t e p h e n s , o r t h o p e d i c s u r g e o n . Dr. S t e p h e n s examined c l a i m a n t 
t w i c e . The second e x a m i n a t i o n was i n J a n u a r y 1986. C l a i m a n t was t o 
r e t u r n t o Dr. St e p h e n s i n two months. 

C l a i m a n t d i d n o t r e t u r n t o Dr.. S t e p h e n s . I n s t e a d , he 
t r a n s f e r r e d h i s c a r e t o Dr. Whalen, c h i r o p r a c t o r . Dr. Whalen began 
t r e a t i n g c l a i m a n t two t o t h r e e t i m e s p e r week. 

SAIF s e n t c l a i m a n t t o t h e O r t h o p a e d i c C o n s u l t a n t s t o be 
exa m i n e d i n e a r l y May 1986. A Work T o l e r a n c e S c r e e n i n g was 
s u b s e q u e n t l y u n d e r t a k e n i n t h e C o n s u l t a n t s ' o f f i c e . T h e r e a f t e r , SAIF 
had c l a i m a n t e x a mined by the. I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s . 

W h i l e u n d e r Dr. Whalen's c a r e , c l a i m a n t began t o c o m p l a i n 
o f u p p e r back and neck c o m p l a i n t s . 

I n A u g u s t 1986, a D e t e r m i n a t i o n O r d e r i s s u e d w h i c h d i d n o t 
award c l a i m a n t any p e r m a n e n t p a r t i a l d i s a b i l i t y . 

C l a i m a n t has n o t r e t u r n e d t o work s i n c e t h e i n j u r y . He has 
s e a r c h e d f o r work i n t h e j a n i t o r i a l a r e a . C l a i m a n t e x p e r i e n c e s l o w 
back p a i n and neck p a i n w i t h e x t e n d e d w a l k i n g and s i t t i n g . He 
e x p e r i e n c e s a t i n g l i n g s e n s a t i o n i n h i s r i g h t l e g w i t h e x t e n d e d 
s t a n d i n g . These symptoms do n o t r i s e t o t h e l e v e l t h a t t h e y d i s a b l e 
him f r o m p e r f o r m i n g w o r k . 

We f i n d , based upon o u r de novo r e v i e w o f t h e e v i d e n c e , 
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t h a t c l a i m a n t has e x p e r i e n c e d no p e r m a n e n t i m p a i r m e n t as a r e s u l t o f 
h i s 1985 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h a t he has i n c u r r e d a 
p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f t h e O c t o b e r 1985 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) ; H u t c h e s o n v. Weyerhaeuser Co., 288 Or 5 1 , 56 
( 1 9 7 9 ) . A f i n d i n g o f p e r m a n e n t i m p a i r m e n t i s a c o n d i t i o n p r e c e d e n t 
t o an award o f p e r m a n e n t d i s a b i l i t y . See f o r m e r OAR 436-30-380. 

I n June 1986, Dr. Whalen o p i n e d t h a t c l a i m a n t had p e r m a n e n t 
i m p a i r m e n t . Four months l a t e r , i n O c t o b e r 1986, Dr. Whalen r e p o r t e d , 
t h a t a l l n e u r o l o g i c a l d e f i c i t had c l e a r e d and t h a t c l a i m a n t ' s g e n e r a l 
r a n g e o f m o t i o n was w i t h i n n o r m a l l i m i t s w i t h t h e e x c e p t i o n o f L4 i n 
r i g h t l a t e r a l f l e x i o n . I n November 1986, Dr. Whalen i n d i c a t e d t h a t 
he had a d v i s e d c l a i m a n t t o p u r s u e v o c a t i o n a l c o u n s e l i n g and 
r e h a b i l i t a t i o n "so t h a t [ c l a i m a n t ] may a g a i n resume a p r o d u c t i v e 
l i v e l i h o o d . " Dr. Whalen's r e c o m m e n d a t i o n o f v o c a t i o n a l 
r e h a b i l i t a t i o n s u g g e s t s some c o n t i n u i n g l e v e l o f i m p a i r m e n t . 
However, g i v e n t h a t Dr. Whalen p r e v i o u s l y r e p o r t s n o r m a l n e u r o l o g i c a l 
f i n d i n g s and nea r n o r m a l r a n g e o f m o t i o n f i n d i n g s , i t i s n o t c l e a r on 
what b a s i s Dr. Whalen f i n d s t h i s c o n t i n u i n g i m p a i r m e n t . P r e s u m a b l y , 
Dr. Whalen's c o n c l u s i o n i s based upon c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s . 

Dr. Whalen's o p i n i o n i s opposed by t h e o p i n i o n s o f 
Dr. S t e p h e n s , t h e O r t h o p a e d i c C o n s u l t a n t s , and t h e I n d e p e n d e n t 
C h i r o p r a c t i c C o n s u l t a n t s . Dr. St e p h e n s o p i n e d i n J a n u a r y 1986 t h a t 
c l a i m a n t w o u l d be a b l e t o r e t u r n t o r e g u l a r work a f t e r a one-month 
p e r i o d o f l i g h t - d u t y w o r k . W h i l e a w o r k e r ' s r e t u r n t o r e g u l a r work 
does n o t p r e c l u d e a f i n d i n g o f pe r m a n e n t i m p a i r m e n t ( s e e J a c o b s v. 
L o u i s i a n a - P a c i f i c , 59 Or App 1 , 3 ( 1 9 8 2 ) ) , n e v e r t h e l e s s , we f i n d t h a t 
Dr. S t e p h e n s 1 J a n u a r y 1986 r e p o r t i s e v i d e n c e o f l a c k o f p e r m a n e n t 
i m p a i r m e n t . 

S i m i l a r l y , t h e O r t h o p a e d i c C o n s u l t a n t s o p i n e d i n May 1986 
t h a t c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r work f o l l o w i n g a s h o r t 
p e r i o d o f m o d i f i e d w o r k . T h i s o p i n i o n was s u p p o r t e d by t h e 
v o c a t i o n a l e v a l u a t o r who a d m i n i s t e r e d c l a i m a n t ' s work t o l e r a n c e 
s c r e e n i n g . F u r t h e r m o r e , t h e C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t ' s 
l o s s o f f u n c t i o n due t o t h e i n j u r y was z e r o . 

C l a i m a n t was examined by t h e I n d e p e n d e n t C h i r o p r a c t i c 
C o n s u l t a n t s i n J u l y 1986. They, t o o , o p i n e d t h a t c l a i m a n t c o u l d 
r e t u r n t o h i s r e g u l a r employment. They recommended a g r a d u a t e d 
r e t u r n t o work o v e r 30 t o 45 d a y s . They f o u n d no e v i d e n c e o f 
i m p a i r m e n t . 

We c o n c l u d e t h a t t h e m e d i c a l e v i d e n c e p r e p o n d e r a t e s on t h e 
s i d e o f a f i n d i n g o f no p e r m a n e n t i m p a i r m e n t . We a r e aware t h a t 
m e d i c a l e v i d e n c e i s n o t s t a t u t o r i l y r e q u i r e d t o e s t a b l i s h t h e e x t e n t 
o f p e r m a n e n t d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . 
However, we a r e n o t p e r s u a d e d by c l a i m a n t ' s t e s t i m o n y t h a t he has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h i s i n j u r y . W h i l e 
c l a i m a n t e x p e r i e n c e s p e r i o d i c l o w back p a i n , h i s t e s t i m o n y does n o t 
e s t a b l i s h t h a t t h e p a i n r e a c h e s a l e v e l w h ereby i t d i s a b l e s h i m f r o m 
o b t a i n i n g and h o l d i n g g a i n f u l employment i n t h e b r o a d f i e l d o f 
g e n e r a l o c c u p a t i o n s . ORS 656.214; F o r d v. SAIF, 7 Or App 549, 552 
( 1 9 7 2 ) . C o n s e q u e n t l y , we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an award o f p e r m a n e n t d i s a b i l i t y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1987 i s a f f i r m e d . 

CAROL DAVIS, Claimant WCB 85-00169 & 86-10997 
Vick & Gutzler, Claimant's Attorneys August 3, 1988 
Dennis Martin (SAIF), Defense Attorney Order on Reconsideration 
G a r r e t t , et a l . , Defense Attorneys 

The SAIF C o r p o r a t i o n r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f t h e Bo a r d ' s O r d e r on Review d a t e d J a n u a r y 27, 1988, w h i c h 
r e v e r s e d t h e R e f e r e e and s e t a s i d e SAIF's a g g r a v a t i o n , d e n i a l f o r 
c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r c o n d i t i o n . I n a d d i t i o n , N o r t h w e s t 
Farm Bureau has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
o r d e r , w h i c h d i r e c t e d i t t o pay c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w . On 
March 2, 1988, t h e Bo a r d ' s o r d e r was a b a t e d and t h e p a r t i e s were 
g r a n t e d an o p p o r t u n i t y t o r e s p o n d t o b o t h o f t h e r e q u e s t s f o r 
r e c o n s i d e r a t i o n . H a v i n g r e c e i v e d t h e p a r t i e s ' r e s p o n s e s , t h e Board 
has r e c o n s i d e r e d b o t h m a t t e r s . 

The B o a r d c o n t i n u e s t o f i n d t h a t SAIF r e m a i n s r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r c o n d i t i o n , r e g a r d l e s s o f t h e 
p a r t i c u l a r d i a g n o s i s . 

T u r n i n g t o t h e m a t t e r o f a t t o r n e y f e e s , i n o u r f o r m e r o r d e r 
we f o u n d t h a t SAIF had s o l e l y d e n i e d r e s p o n s i b i l i t y , and n o t 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y as had N o r t h w e s t Farm. Thus, our 
f o r m e r o r d e r d i r e c t e d N o r t h w e s t Farm t o pay c l a i m a n t ' s a t t o r n e y ' s 
f e e . See Kar e n J . B a t e s , 39 Van N a t t a 42 ( 1 9 8 7 ) . Upon 
r e c o n s i d e r a t i o n , h o wever, we n o t e t h a t SAIF's d e n i a l d i d n o t 
e x p r e s s l y concede t h e i s s u e o f c o m p e n s a b i l i t y . More i m p o r t a n t l y , a t 
t h e h e a r i n g t h e R e f e r e e s t a t e d , i n t e r a l i a : 

" I n r e g a r d s t o t h e s e two D e n i a l s , we're 
t a l k i n g o n l y o f t h e r i g h t s h o u l d e r 
c o n d i t i o n , as I u n d e r s t a n d i t . N e i t h e r o f 
t h e two o r g a n i z a t i o n s a d m i t s 
r e s p o n s i b i l i t y , as I u n d e r s t a n d i t — o r 
a d m i t s c o m p e n s a b i l i t y , so c o m p e n s a b i l i t y i s 
a t i s s u e i n r e g a r d s t o each o u t f i t , r i g h t ? 
( p a u s e ) Okay." (Emphasis a d d e d ) . 

Inasmuch as SAIF a c q u i e s c e d t o t h e R e f e r e e ' s f r a m i n g o f t h e 
i s s u e as i n v o l v i n g b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , we f i n d 
t h a t B a t e s , s u p r a , i s n o t a p p l i c a b l e t o t h e i n s t a n t c a s e . T h e r e f o r e , 
t h a t p o r t i o n o f our f o r m e r o r d e r t h a t d i r e c t e d N o r t h w e s t Farm Bureau 
t o pay c l a i m a n t ' s a t t o r n e y f e e i s w i t h d r a w n , e f f e c t i v e t h i s d a t e . 
I n s t e a d , SAIF i s d i r e c t e d t o pay c l a i m a n t ' s a t t o r n e y a s s e s s e d f e e s o f 
$1,200 f o r s e r v i c e s a t h e a r i n g and $500 f o r s e r v i c e s on B o a r d 
r e v i e w . A c l i e n t - p a i d f e e n o t t o exceed $1,552.50 i s a p p r o v e d . 

I T I S SO ORDERED. 
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DELBERT E. ELLIOTT, Claimant WCB 86-09385 
Vick & Gutzler, Claimant's Attorneys August 3, 1988 
Carrol Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members J o h n s o n - a n d C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s 
o r d e r w h i c h g r a n t e d c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y . We a f f i r m . 

ISSUE 

Whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

On J a n u a r y 30, 1985, c l a i m a n t , a t r u c k d r i v e r f o r 30 y e a r s , 
s u s t a i n e d a compensable c e r v i c a l s p i n e i n j u r y . He was d i a g n o s e d 
w i t h : ( 1 ) c e r v i c a l d o r s a l s p r a i n ; ( 2 ) m o d e r a t e c e r v i c a l 
o s t e o a r t h r i t i s a t t h e C5-6 l e v e l ; and ( 3 ) p a r a c a p u l i t i s o f t h e l e f t 
s h o u l d e r . As a r e s u l t o f t h i s i n j u r y , c l a i m a n t was u n a b l e t o r e t u r n 
t o work as a l o n g d i s t a n c e t r u c k d r i v e r . C l a i m a n t ' s wage a t t h e t i m e 
o f i n j u r y was $11.65 p e r h o u r . 

C l a i m a n t ' s p r i o r i n j u r i e s i n c l u d e d a b r o k e n l e g , an u l c e r 
c o n d i t i o n r e q u i r i n g p a r t i a l r e m o v a l o f t h e s t o m a c h , an a n k l e i n j u r y 
and f r o s t b i t e o f t h e f i n g e r s . 

C l a i m a n t has a s e v e n t h g r a d e e d u c a t i o n . V o c a t i o n a l t e s t i n g 
r e v e a l e d h i s v o c a b u l a r y g r a d e l e v e l t o be 2.1 and h i s c o m p r e h e n s i o n 
g r a d e l e v e l t o be 3.9. These s c o r e s s u g g e s t e d a p o o r r e a d i n g 
a b i l i t y . H i s a r i t h m e t i c a b i l i t y p l a c e d him i n t h e b o t t o m s e v e n t h 
p e r c e n t i l e , s u g g e s t i n g b o r d e r l i n e a r i t h m e t i c c o m p u t a t i o n a l s k i l l s . 
C l a i m a n t ' s e x c e p t i o n a l l y l ow s c o r e s on s p a t i a l , m o t o r c o o r d i n a t i o n , 
and f i n g e r d e x t e r i t y e l i m i n a t e d him f r o m most o c c u p a t i o n a l a r e a s . 
O v e r a l l , h i s g e n e r a l l e a r n i n g a b i l i t y was j u d g e d t o be l o w a v e r a g e . 
H i s a b i l i t y t o l e a r n new s k i l l s was t h o u g h t t o be an e x t r e m e c h a l l e n g e 
u n l e s s o n - t h e - j o b t r a i n i n g was p r o v i d e d . 

Dr. W i n s l o w t r e a t e d c l a i m a n t c o n s e r v a t i v e l y . On 
F e b r u a r y 22, 1986, he r e l e a s e d c l a i m a n t t o s e d e n t a r y w o r k . 

On March 3, 1986, c l a i m a n t i n i t i a t e d v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s . H i s c o u n s e l o r r e p o r t e d t h a t i t was 
" q u e s t i o n a b l e " w h e t h e r c l a i m a n t p o s s e s s e d t r a n s f e r a b l e s k i l l s and 
s o u g h t a r e t u r n t o h i s employment a t i n j u r y . C l a i m a n t ' s e m p l o y e r a t 
i n j u r y , h owever, r e f u s e d t o o f f e r m o d i f i e d employment due t o t h e s i z e 
o f h i s o p e r a t i o n . 

On May 18, 1986, c l a i m a n t s e c u r e d a n o t h e r t r u c k d r i v i n g 
p o s i t i o n w i t h o u t t h e a i d o f h i s v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r . 
T h a t p o s i t i o n d i d n o t i n v o l v e l o a d i n g and u n l o a d i n g o f c a r g o . By 
J u l y 1986, however, c l a i m a n t v o l u n t a r i l y t e r m i n a t e d h i s employment due 
t o i n c r e a s i n g c e r v i c a l p a i n , headaches and l e f t arm numbness. 

On June 9, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 35 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

On J u l y 16, 1986, Dr. W i n s l o w o p i n e d t h a t c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s i n c l u d e d : ( 1 ) o c c a s i o n a l l i f t i n g up t o 50 
po u n d s ; ( 2 ) no p u s h i n g o r p u l l i n g ; ( 3 ) no c l i m b i n g , c r a w l i n g o r 
r e a c h i n g above s h o u l d e r ; and ( 3 ) o c c a s i o n a l b e n d i n g , S q u a t t i n g and 
t w i s t i n g . Dr. W i n s l o w r e l e a s e d c l a i m a n t t o p a r t - t i m e m o d i f i e d w o r k . 
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I n O c t o b e r 1985 c l a i m a n t began t o e x h i b i t s i g n s o f 
d e p r e s s i o n . T h i s r e a c t i o n was a t t r i b u t a b l e t o a sudden p h y s i c a l 
d i s a b i l i t y f o l l o w i n g 41 y e a r s o f g a i n f u l e mployment. 

On F e b r u a r y 12, 1987, Dr. H a z e l ' s e x a m i n a t i o n o f c l a i m a n t 
r e v e a l e d v e r y l i m i t e d c e r v i c a l m o t i o n . C l a i m a n t m a n i f e s t e d no more 
t h a n 35 p e r c e n t n o r m a l c e r v i c a l f l e x i o n , 50 p e r c e n t n o r m a l e x t e n s i o n , 
and no more t h a n 35 p e r c e n t n o r m a l r o t a t i o n r i g h t and l e f t . C l a i m a n t 
e x h i b i t e d p r o n o u n c e d m o d e r a t e l y s e v e r e d e g e n e r a t i v e c e r v i c a l 
i n t e r v e r t e b r a l d i s c d i s e a s e w i t h o u t r a d i c u l i t i s o r r a d i c u l o p a t h y . 
C l a i m a n t was n o t t h o u g h t t o be a good c a n d i d a t e f o r s u r g e r y . I t was 
e v i d e n t t o Dr. H a z e l t h a t c l a i m a n t was p h y s i c a l l y i n c a p a c i t a t e d . He 
was a l s o u n q u e s t i o n a b l y d e p r e s s e d . 

D e s p i t e t h e p h y s i c a l i n c a p a c i t a t i o n , Dr. H a z e l o p i n e d t h a t 
c l a i m a n t was c l e a r l y e m p l o y a b l e , a l t h o u g h n o t a t an a r d u o u s t a s k . He 
f e l t t h a t l o n g d i s t a n c e t r u c k d r i v i n g r e q u i r e d t o o many h o u r s , t o o 
much v i b r a t i o n , and i n a d e q u a t e r e s t i n g f a c i l i t i e s ; i t was t h e r e f o r e 
n o t a v i a b l e employment a l t e r n a t i v e . On t h e o t h e r h a n d , Dr. H a z e l 
b e l i e v e d t h a t c l a i m a n t was c l e a r l y e m p l o y a b l e d r i v i n g l i g h t v e h i c l e s . 
A c c o r d i n g l y , he r e g a r d e d c l a i m a n t ' s award o f 35 p e r c e n t p e r m a n e n t 
d i s a b i l i t y t o be b o t h g e n e r o u s and s u f f i c i e n t . 

C o n t r a r y t o Dr. H a z e l ' s o p i n i o n , c l a i m a n t p o s s e s s e d no 
t r a n s f e r a b l e s k i l l s . As a r e s u l t , he was u n a b l e t o go o u t and compete 
on t h e open l a b o r m a r k e t f o r wages. W i t h o u t t h o s e s k i l l s , c l a i m a n t 
was l i m i t e d t o u n s k i l l e d j o b s t h a t w o u l d a l l o w a s i t / s t a n d o p t i o n . 
U n f o r t u n a t e l y , h i s l a c k o f academic s k i l l s l i m i t e d h i s a b i l i t y t o 
p e r f o r m e n t r y l e v e l u n s k i l l e d c l e r i c a l j o b s , s u c h as s e c u r i t y work o r 
d i s p a t c h i n g . A l s o , h i s p o o r eye-hand c o o r d i n a t i o n , s p a t i a l a p t i t u d e , 
and manual d e x t e r i t y g r e a t l y r e s t r i c t e d h i s a b i l i t y t o do any e n t r y 
l e v e l j o b s i n v o l v i n g use o f t h e hands and f i n g e r s , s u c h as a s s e m b l y 
w o r k . C l a i m a n t was i n c a p a b l e o f e n g a g i n g i n l i g h t v e h i c l e d e l i v e r y 
due t o t h e heavy n a t u r e o f t h a t w o r k ; t h e minimum l i f t i n g r e q u i r e m e n t 
was 70 p o u n d s . L i k e w i s e , c l a i m a n t c o u l d n o t q u a l i f y as a s c h o o l bus 
d r i v e r due t o t h e r e q u i r e m e n t t h a t he be a b l e t o move a 100 pound body 
100 f e e t i n 30 s e c o n d s . M e d i c a l l a b o r a t o r y c o u r i e r - t y p e j o b s were 
a l s o i n a p p r o p r i a t e f o r c l a i m a n t due t o t h e c o n s t a n t d r i v i n g and 
f a s t - p a c e d p h y s i c a l a c t i v i t y . 

I f a r e t u r n t o some k i n d o f m o d i f i e d work a t t h e e m p l o y e r a t 
i n j u r y w a s ' n o t p o s s i b l e , t h e n c l a i m a n t needed r e t r a i n i n g t o enhance 
h i s s k i l l s i n o r d e r t o become e m p l o y a b l e . 

C l a i m a n t c o u l d p o s s i b l y be a p a r k i n g l o t a t t e n d a n t , a g a t e 
t e n d e r , a s e c u r i t y g u a r d , o r work i n a s e r v i c e s t a t i o n . However, 
t h e s e o p t i o n s were n o t e x p l o r e d ' b y c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r by 
e i t h e r d i s c u s s i n g them w i t h c l a i m a n t o r p r e s e n t i n g a p h y s i c a l 
c a p a c i t i e s e v a l u a t i o n t o c l a i m a n t ' s d o c t o r t o d e t e r m i n e i f he w o u l d 
a p p r o v e such a j o b . 

O t h e r t h a n t h e l i g h t - d u t y t r u c k d r i v i n g j o b w h i c h t e r m i n a t e d 
i n J u l y 1986 due t o i n c r e a s i n g p a i n , no o f f e r s o f employment were made 
t o c l a i m a n t . N e i t h e r was he e v e r i n v o l v e d i n any. v o c a t i o n a l t r a i n i n g 
e f f o r t s . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t , a c r e d i b l e w i t n e s s , was 
t a k i n g C l i n o r i l and a m u s c l e r e l a x e r r e g u l a r l y . He had d i f f i c u l t y 
s l e e p i n g due t o p a i n and was f o r c e d t o l i e on t h e s o f a two t i m e s a 
day. I f he moved t o o much or d i d t o o much w a l k i n g , a b u r n i n g 
s e n s a t i o n s p r e a d f r o m h i s u p p e r back i n t o h i s neck and p r o d u c e d 
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h e a d a c h e s . I f he s a t t o o l o n g , h i s neck h u r t . B e n d i n g and l i f t i n g 
c a u s e d c o n s i d e r a b l e p a i n . He c o u l d n o t do any o f t h e o l d j o b s t h a t he 
h e l d i n t h e p a s t . 

C l a i m a n t c o u l d n o t r e a d t h e newspaper because t h e r e were t o o 
many words t h a t he d i d n o t know. H i s w i f e d i d a l l t h e b o o k k e e p i n g and 
t a x e s because he d i d n o t u n d e r s t a n d them. C l a i m a n t was f u n c t i o n a l l y 
i l l i t e r a t e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was u n a b l e t o s e l l h i s 
s e r v i c e s r e g u l a r l y i n t h e l a b o r m a r k e t and w o u l d n o t be a b l e t o do so 
w i t h o u t r e t r a i n i n g . T h e r e f o r e , c l a i m a n t was awarded p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s commencing as o f t h e d a t e o f t h e h e a r i n g . 

ORS 656 . 206 ( 1 ) (a ) d e f i n e s p e r m a n e n t t o t a l d i s a b i l i t y a s : 

" t t ] h e l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , o f use o r f u n c t i o n o f any 
s c h e d u l e d o r u n s c h e d u l e d p o r t i o n o f t h e 
body w h i c h p e r m a n e n t l y i n c a p a c i t a t e s t h e 
w o r k e r f r o m r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . As used 
i n t h i s s e c t i o n , a s u i t a b l e o c c u p a t i o n i s 
one w h i c h t h e w o r k e r has t h e a b i l i t y and 
t h e t r a i n i n g o r e x p e r i e n c e t o p e r f o r m , o r 
an o c c u p a t i o n w h i c h t h e w o r k e r i s a b l e t o 
p e r f o r m a f t e r r e h a b i l i t a t i o n . " 

I n i n t e r p r e t i n g t h i s p r o v i s i o n , t h e C o u r t o f A p p e a l s has 
n o t e d t h a t a w o r k e r may be a b l e t o p e r f o r m "some w o r k " and 
n o n e t h e l e s s s u c c e e d i n p r o v i n g p e r m a n e n t t o t a l d i s a b i l i t y . C l a r k 
v. B o i s e Cascade Co., 72 Or App 397, 399 ( 1 9 8 6 ) . M o r e o v e r , a 
w o r k e r need n o t be a " b a s k e t c a s e . " W i l s o n v. W e y e r h a u s e r , 30 Or 
App 403 ( 1 9 7 7 ) . I f a w o r k e r i s i n c a p a b l e o f p e r f o r m i n g g a i n f u l 
and s u i t a b l e work i n a c o m p e t e t i t i v e l a b o r m a r k e t , he i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683, 695 
( 1 9 8 2 ) . We have h e l d , h o wever, t h a t t h e a b i l i t y o f a w o r k e r 
r e g u l a r l y t o p e r f o r m s u i t a b l e and g a i n f u l work on a p a r t - t i m e 
b a s i s may p r e c l u d e an award o f p e r m a n e n t t o t a l d i s a b i l i t y . 
P o u r n e l l e v. SAIF, 70 Or 56 ( 1 9 8 4 ) ; D a r l a F a l c o n , 38 Van N a t t a 204 
( 1 9 8 6 ) . 

C l a i m a n t may s t i l l e s t a b l i s h p e r m a n e n t t o t a l , d i s a b i l i t y 
even t h o u g h he i s n o t t o t a l l y i n c a p a c i t a t e d f r o m a m e d i c a l 
s t a n d p o i n t . Under t h e "odd l o t " d o c t r i n e , a w o r k e r ' s p h y s i c a l 
d i s a b i l i t y as w e l l as n o n m e d i c a l f a c t o r s s u c h as age, e d u c a t i o n , 
a d a p t a b i l i t y , e m o t i o n a l c o n d i t i o n s , and t h e s t a t e o f t h e l a b o r 
m a r k e t can e s t a b l i s h p e r m a n e n t t o t a l d i s a b i l i t y . Lee v. 
F r e i g h t l i n e r C o r p o r a t i o n , 77 Or App 238 ( 1 9 8 6 ) ; F r e d S. S h e p p a r d , 
39 Van N a t t a 418, 420 ( 1 9 8 7 ) ; C h a r l o t t e Haug, 39 Van N a t t a 768 
( 1 9 8 7 ) ; Max S. Swanberg, 39 Van N a t t a 823 ( 1 9 8 7 ) . 

ORS 6 5 6 . 2 0 8 ( 3 ) s t a t e s t h a t : 
n [ t ] h e w o r k e r has t h e b u r d e n o f p r o v i n g 
p e r m a n e n t t o t a l d i s a b l i t y s t a t u s and must 
e s t a b l i s h t h a t t h e w o r k e r i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and t h a t 
t h e w o r k e r has made r e a s o n a b l e e f f o r t s t o 
o b t a i n s uch employment." 
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See Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) , r e v den 298 
Or 470 ( 1 9 8 5 ) ; Doc A P e r k i n s , 31 Van N a t t a 181 ( 1 9 8 1 ) . 

A c l a i m a n t ' s m e d i c a l c o n d i t i o n , c o m b i n e d w i t h n o n m e d i c a l 
f a c t o r s , may s u p p o r t t h e c o n c l u s i o n t h a t g r e a t e r e f f o r t s t o s e c u r e 
employment w o u l d be f u t i l e . SAIF v . Simpson, 88 Or App 638 
( 1 9 8 7 ) . However, a w o r k e r ' s r e f u s a l t o c o o p e r a t e w i t h v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s may be g r o u n d s f o r d e n i a l o f p e r m a n e n t 
t o t a l d i s a b i l i t y . T a y l o r v. SAIF, 67 Or App 193 ( 1 9 8 4 ) . 

Permanent t o t a l d i s a b i l i t y c a n n o t be d e n i e d based on a 
s p e c u l a t i v e f u t u r e change i n a w o r k e r ' s employment s t a t u s ; d i s a b i l i t y 
must be r a t e d as i t e x i s t s a t t h e t i m e o f h e a r i n g . Gettman v. SAIF, 
289 Or 609 ( 1 9 8 0 ) . F u r t h e r m o r e , any p r e e x i s t i n g d i s a b i l i t y s h o u l d be 
c o n s i d e r e d . A r n d t v. N a t i o n a l A p p l i a n c e , 74 Or App 20 ( 1 9 8 4 ) . 

I f c l a i m a n t p r o v e s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y , b e n e f i t s a r e awarded f r o m t h e e a r l i e s t d a t e c l a i m a n t was 
a b l e t o p r o v e t h a t a l l e l e m e n t s n e c e s s a r y t o h i s c l a i m e x i s t e d . 
Adams v. Edwards Heavy E q u i p m e n t , I n c . , 90 Or App 365 ( 1 9 8 8 ) . 

I n t h e p r e s e n t c a s e , c l a i m a n t ' s m o d e r a t e l y s e v e r e 
d e g e n e r a t i v e c e r v i c a l d i s c d i s e a s e was n o t c o m p l e t e l y i n c a p a c i t a t i n g , 
a l t h o u g h i t d i d p r e c l u d e h i s r e t u r n t o t r u c k d r i v i n g . T h e r e f o r e , 
c l a i m a n t ' s c l a i m f o r pe r m a n e n t t o t a l d i s a b i l i t y c o u l d n o t be based 
s o l e l y on h i s m e d i c a l d i s a b i l i t y . I f h i s c l a i m i s t o s u c c e e d , he 
needs t o p r o v e t h a t t h e n o n m e d i c a l f a c t o r s p l a c e him w i t h i n t h e "odd 
l o t " c a t e g o r y . These f a c t o r s i n c l u d e age, i n t e l l i g e n c e , e d u c a t i o n , 
w ork e x p e r i e n c e , t r a n s f e r a b l e s k i l l s and a d a p t a b i l i t y . Lee v. 
F r e i g h t l i n e r C o r p . , s u p r a , a t 242. The r e c o r d i n d i c a t e s t h a t 
c l a i m a n t c a r r i e d h i s b u r d e n o f p r o o f a n d, based on t h e "odd l o t " 
d o c t r i n e , i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was 57 y e a r s o f age. 
P r i o r t o h i s J a n u a r y 30, 1985 i n j u r y , he was a l o n g - h a u l t r u c k d r i v e r 
f o r 30 y e a r s w i t h t h e same e m p l o y e r . He had a s e v e n t h g r a d e 
e d u c a t i o n b u t was, i n f a c t , f u n c t i o n a l l y i l l i t e r a t e . 

On March 26, 1986, c l a i m a n t was d i s c h a r g e d f r o m t h e 
C a l l a h a n C e n t e r f o l l o w i n g e x t e n s i v e v o c a t i o n a l and p h y s i c a l 
e v a l u a t i o n . C l a i m a n t ' s c o u n s e l o r o p i n e d t h a t , due t o a number o f 
f a c t o r s , t h e most a p p r o p r i a t e v o c a t i o n a l a r e a t o p u r s u e was t r u c k 
d r i v i n g . Those f a c t o r s i n c l u d e d : ( 1 ) c l a i m a n t ' s p r i o r e x p e r i e n c e 
and s t r o n g i n t e r e s t i n s t a y i n g i n t h a t o c c u p a t i o n ; and ( 2 ) c l a i m a n t ' s 
p o o r p e r f o r m a n c e i n v o c a t i o n a l t e s t i n g . He d e m o n s t r a t e d a 3.9 g r a d e 
l e v e l r e a d i n g a b i l i t y , b o r d e r l i n e ( 7 t h p e r c e n t i l e ) a r i t h m e t i c 
c o m p u t a t i o n a l s k i l l s , and an o v e r a l l l o w a v e r a g e g e n e r a l l e a r n i n g 
a b i l i t y . C l a i m a n t d i d n o t q u a l i f y f o r any o f t h e 66 p o s s i b l e 
O c c u p a t i o n a l A p t i t u d e P a t t e r n s , even a f t e r t h e s t a n d a r d e r r o r o f 
measurement was added. Based on t h e above t e s t r e s u l t s , c l a i m a n t ' s 
c o u n s e l o r b e l i e v e d t h a t l e a r n i n g a new s k i l l w o u l d be a r e a l 
c h a l l e n g e u n l e s s i t was l e a r n e d on t h e j o b . 

The C a l l a h a n C e n t e r ' s a s s e s s m e n t o f c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s i n c l u d e d : ( 1 ) no l i f t i n g g r e a t e r t h a n 35 p o u n d s ; and ( 2 ) 
no r e p e t i t i v e use o f t h e l e f t arm o v e r h e a d . I t was f e l t t h a t 
c l a i m a n t c o u l d engage i n l o n g - h a u l t r u c k d r i v i n g w i t h o u t l o a d i n g and 
u n l o a d i n g . 

On May 18, 1986, c l a i m a n t s e c u r e d a l o n g - h a u l t r u c k d r i v i n g 
j o b w h i c h d i d n o t i n v o l v e l o a d i n g o r u n l o a d i n g . By J u l y 1986, 
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h o w e v e r , he was f o r c e d t o d i s c o n t i n u e employment due t o i n c r e a s i n g 
neck p a i n , headaches and l e f t arm numbness. 

On J u l y 16, 1986, Dr. W i n s l o w , c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , a s s e s s e d c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s a s : ( 1 ) 
o c c a s i o n a l l i f t i n g up t o 50 p o u n d s ; ( 2 ) no c l i m b i n g , c r a w l i n g o r 
r e a c h i n g above s h o u l d e r l e v e l ; and ( 3 ) no p u s h i n g o r p u l l i n g . He 
r e l e a s e d c l a i m a n t f o r m o d i f i e d p a r t - t i m e w o r k . 

On September 12, 1986, R o b e r t G a f f n e y , c l a i m a n t ' s 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r r e p o r t e d t h a t c l a i m a n t had become 
more w i l l i n g t o c o n s i d e r v o c a t i o n a l o p p o r t u n i t i e s i n l i g h t o f h i s 
f a i l u r e t o r e t u r n t o t r u c k d r i v i n g . However, on O c t o b e r 9, 1986, 
c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n was t e r m i n a t e d b e c a u s e : ( 1 ) 120 
d a ys had p a s s e d s i n c e t h e i s s u a n c e o f h i s D e t e r m i n a t i o n O r d e r , and 
( 2 ) no employment had been f o u n d . I t was n o t u n t i l J a n u a r y 8, 1987 
t h a t c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n was r e - a u t h o r i z e d . At t h e 
t i m e o f h e a r i n g , c l a i m a n t had r e c e i v e d n e i t h e r j o b o f f e r s n o r 
t r a i n i n g o f any k i n d . 

Mr. G a f f n e y t e s t i f i e d a t h e a r i n g . He was o f t h e o p i n i o n 
t h a t c l a i m a n t c o u l d be a p a r k i n g l o t a t t e n d a n t , a g a t e t e n d e r , a 
s e c u r i t y g u a r d , o r work i n a s e r v i c e s t a t i o n . Wages f o r t h o s e j o b s 
r a n g e d b e t w e e n minimum wage and $5.00 p e r h o u r . As a g e n e r a l r u l e , 
he t e s t i f i e d t h a t 75 t o 80 p e r c e n t o f c l a i m a n t ' s wage a t i n j u r y was 
h i s u s u a l g o a l . C l a i m a n t ' s wage a t i n j u r y was $11.65 p e r h o u r . He 
a l s o p e r c e i v e d c l a i m a n t as h a v i n g g r e a t e r v o c a t i o n a l a b i l i t y t h a n t h e 
C a l l a h a n t e s t r e s u l t s had r e v e a l e d . He a d m i t t e d , h o w e v e r , t h a t he 
had no f o l l o w - u p t e s t i n g t o s u p p o r t t h i s p e r c e p t i o n . 

B y r o n McNaught, a v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r w i t h 
e x t e n s i v e e x p e r i e n c e , a l s o t e s t i f i e d a t h e a r i n g c o n c e r n i n g c l a i m a n t ' s 
e m p l o y a b i l i t y and t r a i n a b i l i t y . He p e r s u a s i v e l y o p i n e d t h a t , due t o 
a number o f r e a s o n s , c l a i m a n t ' s a b i l i t y t o go o u t and compete on t h e 
open l a b o r m a r k e t f o r wages was p r a c t i c a l l y n i l . Mr. McNaught 
b e l i e v e d t h a t c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s t h e m s e l v e s w o u l d n o t 
keep him f r o m b e i n g e m p l o y a b l e . I t was a c o m b i n a t i o n o f p h y s i c a l 
d i s a b i l i t y , e d u c a t i o n , and r e s t r i c t e d s k i l l l e v e l w h i c h pushed 
c l a i m a n t i n t o u n e m p l o y a b i l i t y . 

P h y s i c a l l y , c l a i m a n t was l i m i t e d t o s e d e n t a r y work and 
w o u l d have t o change p o s i t i o n s d u r i n g h i s s h i f t . I n t e l l e c t u a l l y , 
v o c a t i o n a l t e s t i n g had r e v e a l e d t h a t he was f u n c t i o n a l l y i l l i t e r a t e . 
H i s work h i s t o r y was l i m i t e d t o t r u c k d r i v i n g . Based on t h e above 
f a c t o r s , Mr. McNaught b e l i e v e d t h a t c l a i m a n t had no t r a n s f e r a b l e 
s k i l l s . He f e l t t h a t i f j o b m o d i f i c a t i o n w i t h t h e e m p l o y e r a t i n j u r y 
was n o t p o s s i b l e , t h e n c l a i m a n t needed some t y p e o f t r a i n i n g . We 
a g r e e w i t h Mr. McNaught's a n a l y s i s o f c l a i m a n t ' s v o c a t i o n a l s i t u a t i o n . 

A l t h o u g h i t i s p o s s i b l e t h a t c l a i m a n t c o u l d be r e t r a i n e d i n 
a n o t h e r f i e l d , we c a n n o t c o n s i d e r s uch s p e c u l a t i v e f u t u r e change i n 
c l a i m a n t ' s employment s t a t u s . Gettman v. SAIF, s u p r a . 

D u r i n g t h e c o u r s e o f c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s , he c o o p e r a t e d w i t h h i s c o u n s e l o r i n e v e r y way and was 
m o t i v a t e d t o r e t u r n t o w o r k . I n May 1986 c l a i m a n t f o u n d a t r u c k 
d r i v i n g p o s i t i o n on h i s own w h i c h d i d n o t r e q u i r e l o a d i n g and 
u n l o a d i n g . Soon, however, he d i s c o v e r e d t h a t he c o u l d n o t even 
p e r f o r m t h e d r i v i n g d u t i e s o f a t r u c k e r . P r i o r t o t h i s e x p e r i e n c e , 
i t i s u n d e r s t a n d a b l e t h a t c l a i m a n t , a l o n g - h a u l t r u c k d r i v e r f o r 30 
y e a r s w i t h t h e same e m p l o y e r , w o u l d be r e s i s t a n t t o a v o c a t i o n a l 
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c h a n g e . F o l l o w i n g c l a i m a n t ' s r e a l i z a t i o n t h a t t h e r e was no o t h e r 
c h o i c e , he became open t o h i s c o u n s e l o r ' s a l t e r n a t e v o c a t i o n a l 
s u g g e s t i o n s and made s u g g e s t i o n s , o f h i s own. 

A l t h o u g h t h e m e d i c a l e v i d e n c e a l o n e does n o t show t h a t 
c l a i m a n t was t o t a l l y d i s a b l e d , we a r e p e r s u a d e d , as was t h e R e f e r e e , 
t h a t c l a i m a n t f a l l s w i t h i n t h e "odd l o t c a t e g o r y , due t o h i s age, 
p h y s i c a l l i m i t a t i o n s , b e l o w a v e r a g e i n t e l l i g e n c e , l a c k o f e d u c a t i o n , 
l i m i t e d work e x p e r i e n c e , l a c k o f t r a n s f e r a b l e s k i l l s and l a c k o f 
a d a p t a b i l i t y . S i n c e c l a i m a n t a l s o made r e a s o n a b l e e f f o r t s t o f i n d 
w o r k , he i s e n t i t l e d t o an award o f p e r m a n e n t t o t a l d i s a b i l i t y . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
c a r r i e r - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w . See ORS 
6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1987 i s a f f i r m e d . 

JACQUELINE J. ERSLAND, Claimant WCB 87-01320 & 86-01266 
R o l l , et a!., Claimant's Attorneys August 3, 1988 
Roberts, e t a l . , Defense Attorneys Order on Review 
Gail Gage (SAIF), Defense Attorney 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Menashe's o r d e r w h i c h : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back c o n d i t i o n and t h e 
a g g r a v a t i o n o f h e r compensable upper b a c k / n e c k c o n d i t i o n ; ( 2 ) 
a f f i r m e d a D e t e r m i n a t i o n O r d e r a w a r d i n g c l a i m a n t 10 p e r c e n t (32 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h er c o m p e n s a b l e upper 
b a c k / n e c k c o n d i t i o n ; and ( 3 ) u p h e l d CNA I n s u r a n c e Companies' d e n i a l 
o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back 
c o n d i t i o n and r e s p o n s i b i l i t y f o r c l a i m a n t ' s u p p e r b a c k / n e c k 
c o n d i t i o n . We a f f i r m . 

ISSUES INVOLVING SAIF 

1 . Whether c l a i m a n t ' s l ow back c o n d i t i o n i s c o m p e n s a b l e . 

2. Whether c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h e r 
December 14, 1984 upper b a c k / n e c k i n j u r y . 

3. The e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y 
a t t r i b u t a b l e t o her compensable upper b a c k / n e c k c o n d i t i o n . 

ISSUE INVOLVING CNA INSURANCE COMPANIES 

1 . Whether c l a i m a n t ' s l ow back c o n d i t i o n i s c o m p e n s a b l e . 

FINDINGS OF FACT , 

C l a i m a n t , 31 y e a r s o l d , s u f f e r e d a compe n s a b l e i n j u r y on 
December 14,- 1984, w h i l e w o r k i n g f o r SAIF's i n s u r e d as a n u r s e 
a s s i s t a n t . She had upper back and neck c o m p l a i n t s and u n d e r w e n t 
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c o n s e r v a t i v e t r e a t m e n t . On March 13, 1985, SAIF a c c e p t e d t h e c l a i m 
as a d i s a b l i n g i n j u r y f o r c e r v i c a l and t h o r a c i c s t r a i n . Her c l a i m 
was l a s t c l o s e d by a J a n u a r y 17, 1986 D e t e r m i n a t i o n O r d e r w h i c h 
awarded 10 u n s c h e d u l e d p e r c e n t p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t s t u d i e d t h r o u g h t h e 1 0 t h g r a d e , a n d o b t a i n e d h e r 
GED.in a p p r o x i m a t e l y 1975. Herw.ork h i s t o r y c o n s i s t e d p r i m a r i l y o f 
n u r s i n g a i d e and s e c u r i t y g u a r d w o r k . 

On A p r i l 16, 1986, c l a i m a n t began t o work as a s e c u r i t y 
o f f i c e r f o r CNA's i n s u r e d . She w o r k e d u n t i l J u l y 22, 1986. 

On A u g u s t 1 , 1986, Dr. E r i c k s o n , her t r e a t i n g d o c t o r , 
r e p o r t e d c l a i m a n t was s u f f e r i n g f r o m i n c r e a s e d u p p e r back and neck 
p a i n and l o w back p a i n . 

On O c t o b e r 7, 1986-, SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n 
c l a i m s a y i n g t h a t no c a u s a l r e l a t i o n s h i p b etween her u p p e r back and 
neck i n j u r y and t h e l o w back c o n d i t i o n had been e s t a b l i s h e d . 
F u r t h e r , SAIF c o n t e n d e d t h a t any f a l l s w h i c h c l a i m a n t had e x p e r i e n c e d 
were n o t r e l a t e d t o her upper b a c k / n e c k c o n d i t i o n . 

On December 10, 1986, CNA d e n i e d c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n and r e s p o n s i b i l i t y 
f o r her upper b a c k / n e c k c o n d i t i o n . CNA r e a s o n e d t h a t none o f h e r 
symptoms a r o s e o u t o f o r i n t h e c o u r s e o f employment as a s e c u r i t y 
o f f i c e r . 

C l a i m a n t began t o e x p e r i e n c e f a l l i n g i n c i d e n t s s u b s e q u e n t 
t o her c o m p e n s a b l e upper b a c k / n e c k c o n d i t i o n . These i n c i d e n t s , 
h o w ever, were n o t r e l a t e d t o t h a t c o n d i t i o n . N e i t h e r were t h e y 
c a u s e d by her a c t i v i t i e s as a s e c u r i t y o f f i c e r . 

I n A u g u s t 1986, Dr. E r i c k s o n r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g f r o m l o w back p a i n due t o a n o t h e r f a l l i n g i n c i d e n t and was 
n o t m e d i c a l l y s t a t i o n a r y . Dr. E r i c k s o n recommended t h a t c l a i m a n t 
d i s c o n t i n u e work and be r e t r a i n e d i n an o c c u p a t i o n w h i c h w o u l d n o t 
s t r e s s her b a c k . 

We c o n c l u d e t h a t w h i l e c l a i m a n t was employed as a s e c u r i t y 
g u a r d , no f a l l i n g i n c i d e n t o c c u r r e d t o p r o d u c e low back p a i n o r 
i n c r e a s e u p p e r back and neck p a i n . 

On September 15, 1986, Dr. S n o d g r a s s , n e u r o l o g i s t , was 
u n a b l e t o see any o b j e c t i v e i n d i c a t i o n o f a w o r s e n i n g o f c l a i m a n t ' s 
back c o n d i t i o n . He b e l i e v e d t h a t c l a i m a n t ' s c o m p l a i n t s were more 
s t r o n g l y s u g g e s t i v e o f f u n c t i o n a l o v e r l a y and s u g g e s t e d p s y c h i a t r i c 
o r p s y c h o l o g i c c o n s u l t a t i o n . Dr. S n o d g r a s s r a t e d c l a i m a n t ' s 
i m p a i r m e n t as none t o m i n i m a l based on c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s . 

Dr. E r i c k s o n , on t h e o t h e r h and, d i a g n o s e d m y o f a s c i t i s o f 
c l a i m a n t ' s c e r v i c a l and t h o r a c i c s p i n e . She b e l i e v e d , h o w e v e r , t h a t 
a l l o f c l a i m a n t ' s symptoms were s u b j e c t i v e i n n a t u r e and no o b j e c t i v e 
change had o c c u r r e d i n h e r back c o n d i t i o n . 

C l a i m a n t e x h i b i t e d no o b j e c t i v e p h y s i c a l i m p a i r m e n t . A l l 
o f h e r c o m p l a i n t s were s u b j e c t i v e i n n a t u r e . U n r e l a t e d p s y c h o l o g i c a l 
f a c t o r s have c o n t r i b u t e d h e a v i l y t o t h e s e v e r i t y and c h r o n i c i t y o f 
c l a i m a n t ' s symptoms, w h i c h have n o t changed s i n c e t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n . C l a i m a n t has s u s t a i n e d v e r y m i n i m a l 
p e r m a n e n t i m p a i r m e n t due t o h e r c o m p e n s a b l e u p p e r b a c k / n e c k 
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c o n d i t i o n . T h i s i m p a i r m e n t w o u l d n o t p r e c l u d e h e r f r o m r e t u r n i n g t o 
her f o r m e r w o r k . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t was n o t a c r e d i b l e 
w i t n e s s . T h e r e f o r e , we do n o t r e l y on her t e s t i m o n y . 

CONCLUSIONS OF LAW 

The R e f e r e e d i s r e g a r d e d c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g 
c o n t i n u i n g back p a i n , based on t h e near unanimous m e d i c a l e v i d e n c e 
w h i c h i n d i c a t e d no o b j e c t i v e f i n d i n g s . M o r e o v e r , many o f c l a i m a n t ' s 
s t a t e m e n t s c o n c e r n i n g n o n m e d i c a l m a t t e r s were c o n v i n c i n g l y r e f u t e d by 
c o n t r a r y d o c u m e n t a t i o n or t e s t i m o n y . F i n d i n g c l a i m a n t ' s t e s t i m o n y t c 
l a c k c r e d i b i l i t y , t h e R e f e r e e p r i m a r i l y r e l i e d upon t h e m e d i c a l 
e v i d e n c e t o r e n d e r h i s d e c i s i o n . 

The R e f e r e e f o u n d t h a t t h e e x p e r t m e d i c a l e v i d e n c e 
e s t a b l i s h e d t h a t : ( 1 ) c l a i m a n t ' s f a l l i n g i n c i d e n t s were u n r e l a t e d t o 
her c ompensable u p p e r b a c k / n e c k c o n d i t i o n ; ( 2 ) c l a i m a n t had n o t 
s u s t a i n e d an a g g r a v a t i o n o f her upper b a c k / n e c k c o n d i t i o n ; ( 3 ) 
c l a i m a n t d i d n o t s u f f e r a "new i n j u r y " t o e i t h e r h e r u p p e r o r l o w e r 
back w h i l e employed as a s e c u r i t y o f f i c e r ; and ( 4 ) t h e 10 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award was s u f f i c i e n t c o m p e n s a t i o n . 

Low Back C o n d i t i o n 

To e s t a b l i s h c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back 
c o n d i t i o n , she must show t h a t t h e e x e r t i o n c o n n e c t e d w i t h h e r 
employment was a m a t e r i a l c o n t r i b u t i n g cause t o her i n j u r y . T h u r s t o r 
v. M i t c h e l l B r o s . C o n t r a c t o r s , 5 8 Or App 56 8 ( 1 9 8 2 ) ; Summit v. 
Weyerhaeuser Co., 25 Or App 851 ( 1 9 7 6 ) . A m a t e r i a l cause i s more 
t h a n j u s t a m i n i m a l o r de min i m u s c a u s e . B l o o m f i e l d v. N a t i o n a l 
U n i o n I n s . Co., 7 2 Or App 126 ( 1 9 8 5 ) ; P a t t u c c i v. B o i s e Cascade 
C o r p . , 8 Or App 503 ( 1 9 7 2 ) . C l a i m a n t i s r e q u i r e d t o p r o v e 
c o m p e n s a b i l i t y o f her c l a i m by a p r e p o n d e r a n c e o f t h e e v i d e n c e . 
H u t c h e s o n v. Weyerhaeuser. Co., 288 Or 51 (1979 ) ; F o r d v. SAIF, 71 Or 
App 825 (1985 ) . 

C l a i m a n t c o n t e n d e d t h a t h e r l o w back c o n d i t i o n was caused 
by t h e c o n s t a n t f a l l s t h a t she e x p e r i e n c e d as a r e s u l t o f uppe r back 
p a i n . The r e c o r d , h o wever, does n o t s u p p o r t any r e l a t i o n s h i p betweei 
t h e u p p e r . b a c k p a i n and c l a i m a n t ' s f a l l s . F u r t h e r m o r e , t h e r e c o r d 
does n o t s u p p o r t t h e e x i s t e n c e o f • a . l o w back c o n d i t i o n a t a l l . 

I n November 1986, Dr. D u f f o p i n e d t h a t t h e r e was no r e a s o n 
t o a t t r i b u t e c l a i m a n t ' s f a l l i n g e p i s o d e s t o any o f her work 
a c t i v i t i e s . He f e l t t h a t t h e f a l l s , d e s c r i b e d by c l a i m a n t as 
e m a n a t i n g f r o m t h e upper back p a i n , d i d n o t have any p h y s " i o p a t h o l o g i < 
b a s i s . A l t h o u g h Dr. E r i c k s o n , t r e a t i n g c h i r o p r a c t o r , f e l t t h a t t h e 
p e r s i s t e n t f a l l s had caused c l a i m a n t ' s l o w back c o n d i t i o n , he c o u l d 
n o t l i n k t h e f a l l s t o t h e compensable u p p e r back c o n d i t i o n . We a r e 
n o t p e r s u a d e d t h a t c l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o her compen s a b l e u p p e r b a c k / n e c k c o n d i t i o n . 
T h e r e f o r e , t h a t p o r t i o n o f SAIF's d e n i a l w h i c h d e n i e d a c a u s a l 
r e l a t i o n s h i p b etween c l a i m a n t ' s f a l l i n g e p i s o d e s and h e r c o m p e n s a b l e 
u p p e r b a c k / n e c k c o n d i t i o n was p r o p e r and i s a f f i r m e d . 

We t u r n o u r a t t e n t i o n t o c l a i m a n t ' s l o w back i n j u r y c l a i m 
w i t h CNA. The R e f e r e e was n o t c o n v i n c e d t h a t c l a i m a n t f e l l w h i l e 
w o r k i n g as a s e c u r i t y o f f i c e r f o r CNA's i n s u r e d . She f i l l e d o u t 
d a i l y g u a r d r e p o r t s a n d , a l t h o u g h t h e r e was a space t o n o t e an 
a c c i d e n t , she d i d n o t i n d i c a t e on any o f t h o s e f o r m s t h a t she had 
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f a l l e n . F u r t h e r m o r e , h er s u p e r v i s o r d e n i e d t h a t c l a i m a n t c a l l e d and 
r e p o r t e d t h e a c c i d e n t . . I n a d d i t i o n t o f i n d i n g t h e s u p e r v i s o r ' s 
t e s t i m o n y c r e d i b l e , t h e R e f e r e e f o u n d t h a t c l a i m a n t ' s t e s t i m o n y was 
n o t c r e d i b l e . 

I n e x e r c i s i n g _de novo r e v i e w , we g e n e r a l l y d e f e r t o t h e 
R e f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y when i t i s based on t h e 
R e f e r e e ' s o p p o r t u n i t y t o o b s e r v e t h e w i t n e s s . Humphrey v. SAIF, 58 
Or App 360 ( 1 9 8 2 ) . We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t was n o t 
c r e d i b l e , based b o t h on her demeanor and t h e s u b s t a n c e o f h e r 
t e s t i m o n y a t h e a r i n g . See C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 
2 8 2 (19 8 7 ) . 

F i n a l l y , t h e r e was no o b j e c t i v e e v i d e n c e t o e s t a b l i s h t h a t 
c l a i m a n t had a low back c o n d i t i o n . I n F e b r u a r y 1985, Dr. P a s q u e s i 
was u n a b l e t o a r r i v e a t an o b j e c t i v e d i a g n o s i s . He s u s p e c t e d 
p s y c h o l o g i c a l p r o b l e m s o r a n x i e t y t e n s i o n . I n A p r i l 1985, t h e 
O r t h o p a e d i c C o n s u l t a n t s were a l s o u n a b l e t o a r r i v e a t a d i a g n o s i s . 
They s u s p e c t e d f u n c t i o n a l o v e r l a y . I n O c t o b e r 1985, Dr. W i c h e r , 
p s y c h o l o g i s t , s t a t e d t h a t c l a i m a n t was t h e s o r t o f i n d i v i d u a l who 
t e n d e d t o f o c u s on s o m a t i c c o n c e r n s as a means o f a t t e m p t i n g t o 
r e s o l v e u n d e r l y i n g l i f e and e m o t i o n a l d i f f i c u l t i e s . She s t r o n g l y 
recommended t h a t any f u r t h e r m e d i c a l t r e a t m e n t be p r o v i d e d on t h e 
b a s i s o f o b j e c t i v e p h y s i c a l f i n d i n g s r a t h e r t h a n on t h e p a t i e n t ' s 
s u b j e c t i v e c o m p l a i n t s . I n September 1986, Dr. S n o d g r a s s r e p o r t e d 
t h a t c l a i m a n t ' s c o m p l a i n t s and f i n d i n g s were more s t r o n g l y s u g g e s t i v e 
o f f u n c t i o n a l o v e r l a y . He s u g g e s t e d p s y c h i a t r i c c o n s u l t a t i o n . O n l y 
Dr. E r i c k s o n f e l t t h a t c l a i m a n t had s u s t a i n e d a l u m b o s a c r a l s t r a i n . 
Even he co n c e d e d t h e r e was a s t r o n g e m o t i o n a l component t o h e r 
c o m p l a i n t s , e x h i b i t e d t h r o u g h t h e o v e r l y d r a m a t i c p r e s e n t a t i o n o f her 
symptoms. 

A f t e r c o n d u c t i n g o u r r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t her 
low back c o n d i t i o n was m a t e r i a l l y r e l a t e d t o any work i n c i d e n t o r 
a c t i v i t y o c c u r r i n g d u r i n g h er employment f o r CNA's i n s u r e d . 
T h e r e f o r e , t h a t p o r t i o n o f CNA's d e n i a l w h i c h d e n i e d c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back c o n d i t i o n was a l s o p r o p e r 
and i s a f f i r m e d . 

I n c o n c l u s i o n , we a g r e e w i t h t h e R e f e r e e t h a t : ( 1 ) 
c l a i m a n t ' s f a l l i n g e p i s o d e s were n o t r e l a t e d t o h e r c o m p e n s a b l e upper 
back c o n d i t i o n w i t h SAIF; ( 2 ) c l a i m a n t d i d n o t f a l l w h i l e w o r k i n g as 
a s e c u r i t y g u a r d f o r CNA's i n s u r e d ; and ( 3 ) c l a i m a n t d i d n o t , i n 
f a c t , have a compe n s a b l e l ow back c o n d i t i o n , a t t r i b u t a b l e t o h e r 
employment w i t h e i t h e r e m p l o y e r . 

SAIF A g g r a v a t i o n C l a i m 

I n o r d e r t o e s t a b l i s h a c o m p e n s a b l e a g g r a v a t i o n , c l a i m a n t 
has t h e b u r d e n o f s h o w i n g t h a t h er uppe r back and neck c o n d i t i o n s 
w o r s e n e d s i n c e J a n u a r y 17, 1986, t h e d a t e o f t h e l a s t award o f 
c o m p e n s a t i o n ( a w a r d o f 10 p e r c e n t p e r m a n e n t d i s a b i l i t y ) , and t h a t t h e 
w o r s e n i n g was m a t e r i a l l y c a u s e d by h e r 1984 i n j u r y . See ORS 
6 5 6 . 2 7 3 ( 1 ) . "A wo r s e n e d c o n d i t i o n i s a changed c o n d i t i o n w h i c h makes 
t h e c l a i m a n t more d i s a b l e d , meaning l e s s a b l e t o w o r k , e i t h e r 
t e m p o r a r i l y o r p e r m a n e n t l y , t h a n a t t h e l a s t a r r a n g e m e n t o f 
c o m p e n s a t i o n . " DeMarco v. John s o n A c o u s t i c a l , 88 Or App 439, 441-2 
( 1 9 8 7 ) , c i t i n g S m i t h v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) . 

On A u g u s t 1 , 1986, Dr. E r i c k s o n recommended c l a i m a n t 
d i s c o n t i n u e work due t o noncompensable l ow back p a i n . A l t h o u g h 

-918-



c l a i m a n t l o s t t i m e f r o m work due t o l o w back p a i n , a s y m p t o m a t i c 
w o r s e n i n g w h i c h causes t e m p o r a r y d i s a b i l i t y w i l l amount t o a 
c o m p e n s a b l e a g g r a v a t i o n o n l y i f due t o an i n d u s t r i a l i n j u r y . 

The o n l y e v i d e n c e o f a w o r s e n i n g o f c l a i m a n t ' s c o m p e n s a b l e 
u p p e r back and neck c o n d i t i o n s i s c l a i m a n t ' s own r e p o r t i n g o f 
i n c r e a s e d symptoms. Because o f t h e q u e s t i o n a b l e c r e d i b i l i t y and 
r e l i a b i l i t y o f s uch e v i d e n c e , we c o n c l u d e t h a t , i n t h e absence o f 
m e d i c a l f i n d i n g s s u p p o r t i n g a w o r s e n i n g , t h i s e v i d e n c e i s 
i n s u f f i c i e n t t o s u s t a i n c l a i m a n t ' s b u r d e n . A c c o r d i n g l y , we a g r e e w i t 
t h e R e f e r e e t h a t t h e r e has been no s h o w i n g o f an a g g r a v a t i o n . 

E x t e n t o f D i s a b i l i t y 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , we c o n s i d e r h e r l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l 
i m p a i r m e n t a t t r i b u t a b l e t o t h e c ompensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e 
s e q . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 
510 ( 1 9 8 4 ) ; F r a i j o v. F r e d N. Bay News Co., 5 9 Or App 26 0 ( 1 9 8 2 ) . 

F o l l o w i n g o u r r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , and 
c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , age, e d u c a t i o n and work 
e x p e r i e n c e , we c o n c l u d e t h a t an award o f 10 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a p p r o p r i a t e l y c ompensates c l a i m a n t For h e r 
c o m p e n s a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1987 i s a f f i r m e d . 

SANDRA M. FRIBERG, Claimant WCB 85-13618 
Steven C. Yates, Claimant's Attorney August 3, 1988 
Moscato & Byerly, Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
t h a t u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s as u n r e l a t e d t o her c o m p e n s a b l e 
r i g h t arm and s h o u l d e r i n j u r y . The i s s u e i s m e d i c a l s e r v i c e s . We 
a f f i r m . ' 

FINDINGS OF FACT 

C l a i m a n t w o r k e d i n t h e e m p l o y e r ' s warehouse where her 
d u t i e s i n c l u d e d p u l l i n g o r d e r s f r o m s h e l v e s . She was p e r f o r m i n g 
t h i s d u t y on J u l y 28, 1983, when, i n t h e p r o c e s s o f p u l l i n g an 
o r d e r , her r i g h t hand s l i p p e d . T h i s r e s u l t e d i n h e r s t r i k i n g t h e 
p a l m o f her hand a g a i n s t a m e t a l s h e l f . C l a i m a n t s u b s e q u e n t l y 
s o u g h t m e d i c a l t r e a t m e n t a t a h o s p i t a l emergency room where h e r 
i n j u r y was d i a g n o s e d as a c o n t u s i o n o f t h e r i g h t hand. 

On A u g u s t 1 , 1983, c l a i m a n t was e x a mined by her f a m i l y 
p h y s i c i a n , Dr. Rasor. At t h e t i m e , c l a i m a n t r e p o r t e d r i g h t h a nd, 
r i g h t e l b o w and r i g h t s h o u l d e r p a i n . Dr. Rasor d i a g n o s e d r i g h t 
s h o u l d e r b u r s i t i s , r i g h t t e n n i s e l b o w and c o n t u s i o n o f t h e r i g h t 
hand. C l a i m a n t f i l e d a c l a i m f o r a r i g h t hand and arm i n j u r y 
w h i c h was a c c e p t e d by t h e e m p l o y e r . 

C l a i m a n t r e c e i v e d p h y s i c a l t h e r a p y and r i g h t s h o u l d e r 
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i n j e c t i o n s . C l a i m a n t m e a n w h i l e p e r f o r m e d l i g h t - d u t y work f o r t h e 
e m p l o y e r . Her r i g h t hand and arm c o m p l a i n t s i m p r o v e d . However, 
she c o n t i n u e d t o e x p e r i e n c e marked r i g h t s h o u l d e r c o m p l a i n t s . 

I n J a n u a r y 1984, c l a i m a n t was e x a m i n e d by Dr. H o p p e r t , 
o r t h o p e d i c s u r g e o n . C l a i m a n t c o m p l a i n e d o f r i g h t s h o u l d e r and 
neck p a i n . Dr. H o p p e r t d i a g n o s e d r i g h t a c r o m i o c l a v i c u l a r j o i n t 
s y n o v i t i s . On March 1 , 1984, Dr. H o p p e r t p e r f o r m e d r i g h t d i s t a l 
c l a v i c l e r e s e c t i o n . S e v e r a l months l a t e r , c l a i m a n t r e t u r n e d t o 
work f o r t h e e m p l o y e r as an a u d i t o r w h i c h i n v o l v e d l e s s r e p e t i t i v e 
movement. 

An A u g u s t 2, 1984 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y f r o m J u l y 30, 1983 t h r o u g h June 29, 1984. 
C l a i m a n t was a l s o awarded 20 p e r c e n t p e r m a n e n t u n s c h e d u l e d 
d i s a b i l i t y r e s u l t i n g f r o m i n j u r y t o her r i g h t s h o u l d e r . 

As o f May 1985, c l a i m a n t was e x p e r i e n c i n g r i g h t arm p a i n 
and numbness. However, h e r neck had f u l l r a n g e o f m o t i o n and was 
p a i n f r e e . 

On J u l y 3 1 , 1985, c l a i m a n t l e f t work as a r e s u l t o f 
r i g h t arm and neck p a i n . She s u b s e q u e n t l y f i l e d a c l a i m f o r a 
r i g h t s h o u l d e r and neck i n j u r y . At t h e t i m e , L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n had come on t h e r i s k . L i b e r t y N o r t h w e s t 
d e n i e d t h e c l a i m on t h e g r o u n d t h a t h e r c u r r e n t m e d i c a l p r o b l e m s 
were an e x a c e r b a t i o n o f her 1983 i n j u r y and n o t a new i n j u r y . 
C l a i m a n t a p p a r e n t l y d i d n o t a p p e a l t h i s d e n i a l . 

On A u g u s t 5, 1985, c l a i m a n t began t r e a t i n g w i t h 
Dr. B u t t l e r , c h i r o p r a c t o r . He n o t e d c o m p l a i n t s o f , p a i n i n 
c l a i m a n t ' s c e r v i c a l r e g i o n , her r i g h t s h o u l d e r , h e r t h o r a c i c a r e a 
and h e r l u m b o s a c r a l a r e a . He d i a g n o s e d c e r v i c a l s p r a i n and 
m y a l g i a w i t h a s s o c i a t e d r a d i c u l a r symptoms i n t o h e r r i g h t arm 
a l o n g w i t h t h o r a c i c and l u m b o s a c r a l s p r a i n a n d . m y a l g i a and 
c o n c u r r e n t r i g h t s h o u l d e r s p r a i n and s t r a i n c o m p l i c a t e d by f a i l e d 
s u r g e r y . I n i t i a l l y , Dr. B u t t l e r t r e a t e d c l a i m a n t e v e r y day. T h i s 
was s u b s e q u e n t l y r e d u c e d t o a p p r o x i m a t e l y two t r e a t m e n t s p e r week. 

On O c t o b e r 10, 1985, t h e e m p l o y e r i s s u e d i t s d e n i a l o f 
c l a i m a n t ' s c u r r e n t c e r v i c a l , t h o r a c i c , and l u m b o s a c r a l t r e a t m e n t s 
as u n r e l a t e d t o her c o m p e n s a b l e 1983 i n j u r y . As o f t h e d a t e o f 
h e a r i n g , t h e o u t s t a n d i n g b a l a n c e o f Dr. B u t t l e r ' s b i l l s was 
a p p r o x i m a t e l y $6,800. 

C l a i m a n t had e x p e r i e n c e d n e c k , s h o u l d e r and l o w . b a c k 
c o m p l a i n t s p r i o r t o her 1983 - i n j u r y . I n June 1978, c l a i m a n t 
r e p o r t e d t o t h e h o s p i t a l emergency room w i t h l o w back and neck 
p a i n . D i s c o g e n i c back syndrome and p r o b a b l e c e r v i c a l 
i n t e r v e r t e b r a l d i s c d i s e a s e w i t h o u t f r a n k r a d i c u l o p a t h y were 
d i a g n o s e d . 

I n J a n a u r y 1980, c l a i m a n t e x p e r i e n c e d a low back 
t w i s t i n g i n j u r y w h i c h r e s u l t e d i n t h r e e weeks o f bed r e s t . 
C l a i m a n t c o n t i n u e d t o e x p e r i e n c e symptoms i n t o 1 9 8 1 . 

I n A p r i l 1982, c l a i m a n t f i l e d a c l a i m f o r an i n j u r y 
r e s u l t i n g f r o m an i n c i d e n t where a box s l i p p e d and s t r u c k h e r i n 
t h e s h o u l d e r . The c o n d i t i o n was d i a g n o s e d as b u r s i t i s o f t h e 
r i g h t s h o u l d e r and t h e c l a i m was a c c e p t e d . C l a i m a n t was o f f work 
f o r one week. 
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Dr. B u t t l e r ' s t r e a t m e n t s a r e d i r e c t e d t o w a r d c l a i m a n t ' s 
e n t i r e s p i n e . The t r e a t m e n t s do n o t p r o v i d e any b e n e f i t t o 
c l a i m a n t ' s r i g h t s h o u l d e r . I n a d d i t i o n , c l a i m a n t ' s c u r r e n t n e c k , 
t h o r a c i c , and l u m b o s a c r a l c o m p l a i n t s a r e n o t c a u s e d , i n w"hole o r 
i n p a r t , by her compe n s a b l e 1983 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h e n t i t l e m e n t t o c o m p e n s a t i o n f o r m e d i c a l 
s e r v i c e s under ORS 6 5 6 . 2 4 5 ( 1 ) , a c l a i m a n t must p r o v e t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l s e r v i c e s and a c a u s a l 
r e l a t i o n b etween t h e m e d i c a l s e r v i c e s and a compe n s a b l e i n j u r y o r 
d i s e a s e . J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) ; West v. SAIF, 
74 Or App 317, 320 ( 1 9 8 5 ) . T h i s i s a t w o - p r o n g e d t e s t . The 
e m p l o y e r ' s d e n i a l was d i r e c t e d s o l e l y t o t h e c a u s a l r e l a t i o n 
component o f t h e t e s t . C l a i m a n t has f a i l e d t o p r o v e a c a u s a l 
r e l a t i o n s h i p b etween t h e i n j u r y and t h e c o n d i t i o n s b e i n g t r e a t e d . 
T h e r e f o r e , t h e s e r v i c e s a r e n o t c o m p e n s a b l e . 

C l a i m a n t r e l i e s upon h e r own t e s t i m o n y and t h a t o f 
Dr. B u t t l e r t o e s t a b l i s h t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p . To 
t h i s e f f e c t , c l a i m a n t o p i n e d t h a t o v e r u s e o f h e r l e f t arm 
s u b s e q u e n t t o t h e r i g h t s h o u l d e r i n j u r y c a u s e d h e r t o d e v e l o p t h e 
m u l t i p l e c o m p l a i n t s f o r w h i c h Dr. B u t t l e r was t r e a t i n g h e r . We 
c o n c l u d e , however, t h a t t h e c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
c u r r e n t symptoms and her compensable i n j u r y i s a complex m e d i c a l 
q u e s t i o n l a r g e l y d e p e n d e n t on e x p e r t m e d i c a l o p i n i o n . Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . T h i s i s 
p a r t i c u l a r l y t r u e g i v e n t h e c o m p l i c a t i n g f a c t o r o f c l a i m a n t ' s 
p r e - 1 9 8 3 s h o u l d e r and back symptoms. 

T u r n i n g t o t h e m e d i c a l o p i n i o n s , Dr. B u t t l e r o p i n e d t h a t 
c l a i m a n t ' s s p i n a l c o m p l a i n t s were c a u s a l l y r e l a t e d t o h e r 1983 
i n j u r y . I n a December 4, 1985 l e t t e r t o t h e e m p l o y e r , he s t a t e s : 

"The p r o b l e m . . . was n o t s i m p l y i n h e r hand 
b u t was t h r o u g h o u t h e r e n t i r e r i g h t 
s h o u l d e r , arm and hand complex and, o f 
c o u r s e , t h e n r a d i a t i n g t o h e r s p i n e and h e r 
t h o r a c i c and c e r v i c a l r e g i o n s . " 

I n c a s e s where e x p e r t o b s e r v a t i o n i s i m p o r t a n t , we 
g e n e r a l l y , d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n because 
o f t h a t d o c t o r ' s o p p o r t u n i t y t o see and t r e a t t h e p a t i e n t o v e r an 
e x t e n d e d p e r i o d o f t i m e . See H a r r i s v. Farm e r ' s Co-op Creamery, 
53 Or App 618, 6 2 5 - ( 1 9 8 1 ) . H e r e , we f i n d s e v e r a l r e a s o n s t o 
c o n c l u d e t h a t Dr. B u t t l e r ' s o p i n i o n i s n o t e n t i t l e d t o such 
d e f e r e n c e . 

We f i r s t n o t e t h a t a t t h e t i m e c l a i m a n t i n i t i a l l y 
t r e a t e d w i t h Dr. B u t t l e r , she r e p o r t e d symptoms t h r o u g h o u t h e r 
back and neck. C o n s e q u e n t l y , Dr. B u t t l e r d i d n o t have t h e 
a d v a n t a g e o f o b s e r v i n g t h e d e v e l o p m e n t o f t h e s e a d d i t i o n a l 
symptoms. T h e r e f o r e , t h e d e f e r e n c e t o be g i v e n h i s o p i n i o n as t h e 
t r e a t i n g p h y s i c i a n i s d i m i n i s h e d . See H a r r i s V . F a r m e r ' s Co-Op 
Crea m e r y , S u p r a . . I n a d d i t i o n , Dr. B u t t l e r ' s o p i n i o n i s l a r g e l y 
c o n c l u s o r y . He s t a t e s t h a t c l a i m a n t ' s symptom com p l e x r a d i a t e d t o 
he r s p i n e and her t h o r a c i c and c e r v i c a l r e g i o n s , b u t he does n o t 
e x p l a i n how o r why t h i s o c c u r r e d . F u r t h e r , t h e r e i s no e v i d e n c e 
i n t h e r e c o r d t h a t c l a i m a n t i n f o r m e d Dr. B u t t l e r o f h e r p r i o r 
r i g h t s h o u l d e r and l o w back i n j u r i e s . An e x p e r t m e d i c a l o p i n i o n 
w h i c h i s based on i n c o m p l e t e i n f o r m a t i o n i s e n t i t l e d t o l i t t l e 
w e i g h t . See Hammons v. P e r i n i C o r p . , 43 Or App 299, 302 ( 1 9 7 9 ) . 
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Dr. Rasor o p i n e d t h a t by g u a r d i n g h e r r i g h t s h o u l d e r 
c l a i m a n t d e v e l o p e d a- r e s i s t e n t t r a p e z i u s spasm on t h e r i g h t and 
c e r v i c a l and d o r s a l s p i n e d y s f u n c t i o n . As c l a i m a n t ' s f a m i l y 
p h y s i c i a n , Dr. Rasor had some k n o w l e d g e o f c l a i m a n t ' s p r e - 1 9 8 3 
symptoms. He was, f o r e x a m p l e , aware o f c l a i m a n t ' s A p r i l 1982 
s h o u l d e r i n j u r y . On t h e o t h e r hand, he was n e v e r c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n f o r h e r s p i n a l o r s h o u l d e r c o n d i t i o n s . 
F u r t h e r m o r e , he o f f e r e d no e x p l a n a t i o n f o r c l a i m a n t ' s l o w back 
symptoms. We c o n c l u d e t h a t Dr. Rasor p r o v i d e s o n l y l i m i t e d 
s u p p o r t f o r c l a i m a n t ' s c o n t e n t i o n r e g a r d i n g t h e c a u s a t i o n o f her 
p r e s e n t c o n d i t i o n . 

The O r t h o p a e d i c C o n s u l t a n t s e x amined c l a i m a n t i n 
November 1985. They c o n c l u d e d t h a t t h e r e was no r e l a t i o n s h i p 
b e t w e e n t h e t r e a t m e n t f o r c l a i m a n t ' s p r e s e n t c e r v i c a l , t h o r a c i c , 
and l u m b a r s p r a i n and h e r 1983 i n j u r y . Dr. H o p p e r t i n d i c a t e d h i s 
a g r e e m e n t w i t h t h e C o n s u l t a n t s ' r e p o r t . Dr. W i l s o n , a n e u r o l o g i s t 
who was on t h e O r t h o p a e d i c C o n s u l t a n t s ' p a n e l , t e s t i f i e d by 
d e p o s i t i o n t h a t i t was n o t m e d i c a l l y p r o b a b l e t h a t t h e symptoms 
f r o m a hand c o n t u s i o n w o u l d p r o g r e s s beyond t h e s h o u l d e r . 
Dr. Duncan, c h i r o p r a c t o r , r e v i e w e d t h e m e d i c a l e x h i b i t s and o p i n e d 
t h a t c l a i m a n t ' s own t h e o r y t h a t o v e r u s e o f h e r l e f t e x t r e m i t y 
r e s u l t e d i n her s p i n a l c o m p l a i n t s was u n l i k e l y . W i t h o u t r e v i e w i n g 
c l a i m a n t ' s x - r a y s , Dr. Duncan o p i n e d t h a t c l a i m a n t m i g h t have 
d e g e n e r a t i v e j o i n t d i s e a s e i n t h e t h o r a c i c and c e r v i c a l s p i n e . 

The e m p l o y e r ' s m e d i c a l e v i d e n c e i s somewhat c o n c l u s o r y 
a n d , t h e r e f o r e , n o t p a r t i c u l a r l y p e r s u a s i v e . However, as 
p r e v i o u s l y e x p l a i n e d , c l a i m a n t ' s e v i d e n c e i s u n p e r s u a s i v e , 
e s p e c i a l l y c o n s i d e r i n g t h e absence o f any d i s c u s s i o n i n t h e r e c o r d 
o f t h e r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s p r e - 1 9 8 3 symptoms and h e r 
c u r r e n t c o m p l a i n t s . The o n l y e v i d e n c e w i t h e ven m a r g i n a l 
p e r s u a s i v e v a l u e i n c l a i m a n t ' s f a v o r i s t h a t o f Dr. R a s o r . Y e t , 
h i s o p i n i o n i s opposed by t h o s e o f t h e O r t h o p a e d i c C o n s u l t a n t s , 
Dr. H o p p e r t , and Dr. Duncan. We c o n c l u d e t h a t t h e m e d i c a l 
e v i d e n c e , even v i e w i n g i t i n a way most f a v o r a b l e t o c l a i m a n t , i s 
a t most i n e q u i p o s e . We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o s u s t a i n h e r b u r d e n o f p r o v i n g t h a t t h e c o n d i t i o n s b e i n g 
t r e a t e d by Dr. B u t t l e r a r e c a u s a l l y r e l a t e d t o t h e c o m p e n s a b l e 
1983 i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n a u r y 15, 1988 i s a f f i r m e d . 

JOHN B. GUERRERO, Claimant WCB 87-13424 
Richard Condon, Claimant's Attorney August 3, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members en banc. 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e Danner's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
c l a i m f o r a low back c o n d i t i o n . C l a i m a n t s u b m i t s no b r i e f on 
B o a r d r e v i e w . 

The i s s u e i s c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n as 
an i n j u r y o r an o c c u p a t i o n a l d i s e a s e . 

We r e v e r s e . 
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FINDINGS OF FACT 

C l a i m a n t had no h i s t o r y o f back p r o b l e m s when he began 
w o r k i n g f o r t h e e m p l o y e r i n 1980. For t h e f i r s t t h r e e y e a r s o f 
h i s e m p l o y m e n t , he was engaged i n heavy l i f t i n g and c a r r y i n g 
a c t i v i t y . D u r i n g t h i s p e r i o d , he e x p e r i e n c e d no back p r o b l e m s . 

I n A u g u s t 1983, c l a i m a n t began o p e r a t i n g a f o r k l i f t and 
a t u r r e t t r u c k . A p p r o x i m a t e l y s i x t o t w e l v e months l a t e r , he 
began t o e x p e r i e n c e w a x i n g and w a n i n g p a i n i n t h e l e f t s i d e o f h i s 
l o w e r back and numbness down i n t o t h e b u t t o c k and g r o i n a r e a . He 
c o n t i n u e d t o e x p e r i e n c e g r a d u a l l y w o r s e n i n g s y m p t o m a t i c f l a r e - u p s 
o v e r t h e n e x t n i n e m o n t h s . 

C l a i m a n t s u s p e c t e d t h a t h i s symptoms were r e l a t e d t o h i s 
e q u i p m e n t o p e r a t i n g a c t i v i t i e s . I n an a v e r a g e day, he w o r k e d a 
f o u r - h o u r s h i f t on each p i e c e o f e q u i p m e n t . I n o p e r a t i n g t h e 
f o r k l i f t , he r e p e a t e d l y c r a n e d h i s neck o u t o f t h e l e f t s i d e o f 
t h e cab t o o b s e r v e t h e m a t e r i a l s b e i n g moved a t t h e f r o n t o f t h e 
l i f t . For e v e r y f o u r - h o u r s h i f t , he c r a n e d h i s neck i n t h i s 
manner a p p r o x i m a t e l y 1,000 t i m e s . I n o p e r a t i n g t h e t u r r e t t r u c k , 
c l a i m a n t s a t s i d e w a y s and used b o t h hands t o o p e r a t e c o n t r o l s 
p o s i t i o n e d t o h i s r i g h t , w h i l e a t t h e same t i m e u s i n g h i s l e f t 
hand t o o p e r a t e c o n t r o l s t o h i s l e f t on t h e f r o n t p a n e l o f t h e 
t r u c k . I n a d d i t i o n , he used b o t h f e e t t o a p p l y s i g n i f i c a n t 
p r e s s u r e t o t h e f l o o r p e d a l s w h i c h c o n t r o l l e d s t o p p i n g and 
s t a r t i n g o f t h e t u r r e t t r u c k . As a r e s u l t , he s a t f o r s i g n i f i c a n t 
p e r i o d s o f t i m e w i t h t h e t r u n k o f h i s body t w i s t e d w h i l e he 
a p p l i e d p r e s s u r e t o t h e f l o o r p e d a l s w i t h h i s f e e t . For e v e r y 
f o u r - h o u r s h i f t o p e r a t i n g t h e t u r r e t t r u c k , he b r a k e d t o a f u l l 
s t o p a p p r o x i m a t e l y 300 t i m e s . 

I n t h e f a l l o f 1985, c l a i m a n t t r a n s f e r r e d t o a p o s i t i o n 
w i t h t h e s h i p p i n g d e p a r t m e n t w h i c h i n v o l v e d r e p e t i t i v e h e avy 
l i f t i n g and t w i s t i n g b u t no e q u i p m e n t o p e r a t i o n . He t o o k c a r e t o 
use p r o p e r l i f t i n g t e c h n i q u e s , and h i s l o w back p a i n i m p r o v e d 
w i t h i n t h e f i r s t month and c o m p l e t e l y r e s o l v e d a f t e r f i v e o r s i x 
m o n t h s . 

Near t h e end o f 1986, c l a i m a n t r e t u r n e d t o o p e r a t i n g a 
t u r r e t t r u c k and f o r k l i f t . A t t h e same t i m e he assumed new 
c l e r i c a l d u t i e s . S i n c e t h a t t i m e , he has c o n t i n u e d t o d i v i d e h i s 
h o u r s between t h e s e t h r e e f u n c t i o n s . The amount o f t i m e he spends 
on each a c t i v i t y v a r i e s f r o m day t o day, and t h e r e a r e days when 
he spends e i g h t h o u r s o p e r a t i n g a t u r r e t t r u c k . H i s l o w back p a i n 
r e t u r n e d a p p r o x i m a t e l y t h r e e t o f o u r weeks a f t e r he resumed 
e q u i p m e n t o p e r a t i n g a c t i v i t i e s . H i s c o n d i t i o n g r a d u a l l y w o r s e n e d 
t o t h e p o i n t t h a t he s o u g h t m e d i c a l t r e a t m e n t i n A p r i l 1987 f r o m 
Dr. H a w k i n s , c h i r o p r a c t o r . 

P h y s i c a l and r a d i o g r a p h i c e v a l u a t i o n r e v e a l e d no 
s p e c i f i c o b j e c t i v e f i n d i n g s i n d i c a t i v e o f a p r e e x i s t i n g l o w back 
c o n d i t i o n . Dr. Hawkins d i a g n o s e d c h r o n i c l u m b a r s t r a i n . He 
p r o v i d e d c o n s e r v a t i v e t r e a t m e n t on a r e g u l a r b a s i s t h r o u g h 
A u g u s t 1987, and c l a i m a n t ' s symptoms s i g n i f i c a n t l y i m p r o v e d . 
C l a i m a n t has i n c u r r e d no t i m e l o s s as a r e s u l t o f h i s l o w back 
c o n d i t i o n . 

At t h e t i m e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
s y m p t o m a t i c f l a r e - u p s and r e c e i v e t r e a t m e n t f r o m Dr. Hawkins on an 
as-needed b a s i s . C l a i m a n t ' s f l a r e - u p s and p e r i o d i c t r e a t m e n t s 
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c o r r e s p o n d t o p e r i o d s when he has s p e n t more t i m e o p e r a t i n g t h e 
t u r r e t t r u c k , as opposed t o o p e r a t i n g t h e f o r k l i f t o r p e r f o r m i n g 
c l e r i c a l d u t i e s . I n p a r t i c u l a r , he e x p e r i e n c e s a marked i n c r e a s e 
i n p a i n when he p r e s s e s down on t h e t u r r e t t r u c k b r a k e p e d a l . 

C l a i m a n t ' s o f f - w o r k a c t i v i t i e s i n c l u d e h u n t i n g and 
f i s h i n g . He a l s o h i k e s once a m o n t h , w a t e r s k i s a b o u t f i v e t i m e s 
a y e a r and mows h i s own y a r d w i t h a push mower. He i s a b l e t o 
p a r t i c i p a t e i n t h e s e a c t i v i t i e s w i t h o u t any s i g n i f i c a n t i n c r e a s e 
i n h i s symptoms. 

C l a i m a n t f i l e d a c l a i m f o r h i s c u r r e n t c o n d i t i o n on 
May 1987, and t h e e m p l o y e r i n i t i a l l y p r o c e s s e d t h e c l a i m as an 
i n j u r y . I n J u l y 1987, t h e e m p l o y e r i s s u e d a d e n i a l o f t h e c l a i m 
on t h e b a s i s t h a t "work was n o t t h e p r i m a r y cause o r t h e m a j o r 
c o n t r i b u t i n g f a c t o r i n c a u s i n g ( t h e ) c o n d i t i o n . " C l a i m a n t f i l e d a 
h e a r i n g r e q u e s t on t h e i s s u e o f c o m p e n s a b i l i t y u n d e r an i n j u r y 
t h e o r y . A t h e a r i n g , c l a i m a n t d i d n o t s t a t e w h e t h e r he was r e l y i n g 
on an i n j u r y o r o c c u p a t i o n a l d i s e a s e t h e o r y . However, t h e 
q u e s t i o n s a s k e d by h i s a t t o r n e y on d i r e c t and c r o s s e x a m i n a t i o n 
i n d i c a t e t h a t c l a i m a n t was a r g u i n g c o m p e n s a b i l i t y u n d e r e i t h e r 
t h e o r y . 

A f t e r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t 
c l a i m a n t was a c r e d i b l e and r e l i a b l e w i t n e s s . 

We a l s o f i n d t h a t c l a i m a n t had no p r e e x i s t i n g l o w back 
c o n d i t i o n . 

CONCLUSIONS AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t had met h i s b u r d e n o f 
p r o o f as t o c o m p e n s a b i l i t y b u t d i d n o t i d e n t i f y w h e t h e r he d i d so 
on an i n j u r y o r o c c u p a t i o n a l d i s e a s e t h e o r y . On r e v i e w , t h e 
e m p l o y e r a r g u e s t h a t c l a i m a n t ' s c o n d i t i o n s h o u l d be t r e a t e d as an 
o c c u p a t i o n a l d i s e a s e . I t f u r t h e r c o n t e n d s t h a t c l a i m a n t has n o t 
s a t i s f i e d h i s b u r d e n o f p r o v i n g a compe n s a b l e o c c u p a t i o n a l d i s e a s e . 

We must f i r s t d e t e r m i n e w h e t h e r c l a i m a n t ' s c o n d i t i o n i s 
p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e o r an i n d u s t r i a l 
i n j u r y . An o c c u p a t i o n a l d i s e a s e i s d i s t i n g u i s h e d f r o m an i n j u r y 
b o t h by t h e f a c t t h a t t h e f o r m e r c a n n o t h o n e s t l y be s a i d t o be 
u n e x p e c t e d , and t h e f a c t t h a t an o c c u p a t i o n a l d i s e a s e i s g r a d u a l 
r a t h e r t h a n "sudden i n o n s e t . " James v. SAIF, 290 Or 343, 348 
( 1 9 8 1 ) ; C l a r k v. Erdman Meat P a c k i n g , 88 Or App 1 ( 1 9 8 7 ) ; 
O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 ( 1 9 7 5 ) . 

I n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s c o n d i t i o n was 
" u n e x p e c t e d " , we c o n s i d e r t h e l i k e l i h o o d t h a t t h e c o n d i t i o n w o u l d 
r e s u l t f r o m t h e k i n d , r a t e and d u r a t i o n o f a c t i v i t y o r e x p o s u r e 
r e l a t e d t o o p e r a t i n g a f o r k l i f t and a t u r r e t t r u c k . I f c l a i m a n t ' s 
l e f t l o w e r back and h i p c o n d i t i o n was n o t an i n h e r e n t h a z a r d o f 
h i s e q u i p m e n t o p e r a t i n g a c t i v i t i e s , o r o t h e r w i s e e x p e c t e d f r o m 
s u c h a c t i v i t y o r e x p o s u r e , an i n d u s t r i a l i n j u r y , r a t h e r t h a n an 
o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . See O'Neal v. S i s t e r s o f 
P r o v i d e n c e , s u p r a a t 17. 

I n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s c o n d i t i o n was "sudden 
i n o n s e t " , we c o n s i d e r w h e t h e r t h e c o n d i t i o n o c c u r r e d as a r e s u l t 
o f a " d i s c r e t e p e r i o d " o f work a c t i v i t y o r e x p o s u r e . V a l t i n s o n v. 
SAIF, 56 Or App 184, 188 ( 1 9 8 2 ) . I f t h e c o n d i t i o n r e s u l t e d f r o m a 
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s u f f i c i e n t l y d i s c r e t e p e r i o d o f work a c t i v i t y , an i n d u s t r i a l 
i n j u r y , r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . 
P r o f e s s o r L a r s o n s t a t e s t h a t most j u r i s d i c t i o n s r e c o g n i z e a p e r i o d 
o f s e v e r a l days t o be s u f f i c i e n t l y d i s c r e t e t o s a t i s f y t h e 
r e q u i r e m e n t . I B A. L a r s o n , The Law o f Workmen's C o m p e n s a t i o n 
§39.20 ( 1 9 8 7 ) . The C o u r t o f A p p e a l s has h e l d t h a t t h e a c t i v i t y o f 
d r i v i n g a v e h i c l e f o r s e v e r a l h o u r s d u r i n g a s i n g l e w o r k d a y 
s a t i s f i e d t h i s r e q u i r e m e n t . V a l t i n s o n v. SAIF, s u p r a . The c o u r t 
has a l s o a p p l i e d i n j u r y r u l e s where t h e i n i t i a l o n s e t o f symptoms 
" c o i n c i d e d p r e c i s e l y " w i t h s e v e r e j o l t i n g c a u s e d by a 
m a l f u n c t i o n i n g f r o n t - e n d l o a d e r o p e r a t e d by a c l a i m a n t , 
r e g a r d l e s s o f t h e f a c t t h a t t h e symptoms g r a d u a l l y w o r s e n e d 
o v e r a p e r i o d o f s e v e r a l weeks. D o n a l d Drake Co. v. Lundmark, 
63 Or App 261 ( 1 9 8 3 ) . See a l s o H a l l v. Home I n s u r a n c e Co., 
59 Or App 526, 528-29 ( 1 9 8 2 ) ( i n j u r y r u l e s a p p l i e d t o g r a d u a l l y 
d e t e r i o r a t i n g l o w back c o n d i t i o n w h i c h s u d d e n l y w o r s e n e d a f t e r two 
f u l l d a ys o f work a c t i v i t y ) . 

H e r e , c l a i m a n t ' s c o n d i t i o n c a n n o t be v i e w e d as w h o l l y 
u n e x p e c t e d i n v i e w o f t h e c o n s t a n t t w i s t i n g and b r a k i n g maneuvers 
he p e r f o r m e d on a d a i l y b a s i s . F u r t h e r m o r e , h i s c o n d i t i o n i s n o t 
a s s o c i a t e d w i t h any s p e c i f i c i n c i d e n t , and t h e o n s e t o f h i s 
symptoms d i d n o t . " c o i n c i d e p r e c i s e l y " w i t h t h e commencement o f h i s 
e q u i p m e n t o p e r a t i n g a c t i v i t i e s . I n s t e a d , h i s symptoms i n i t i a l l y 
d e v e l o p e d a f t e r s e v e r a l months o f e q u i p m e n t o p e r a t i o n , r e t u r n e d a 
s e c o n d t i m e a f t e r s e v e r a l weeks o f t h e same a c t i v i t y and t h e n 
g r a d u a l l y w o r s e n e d o v e r a f o u r - m o n t h p e r i o d t o t h e p o i n t t h a t he 
s o u g h t m e d i c a l t r e a t m e n t . M o r e o v e r , Dr. Hawkins a t t r i b u t e d 
c l a i m a n t ' s symptoms as an " a c c u m u l a t i v e m i c r o t r a u m a t o t h e l o w 
b a c k " and o p i n e d t h a t t h e c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as 
an o c c u p a t i o n a l d i s e a s e . I n l i g h t o f t h e s e f a c t o r s , we c o n c l u d e 
t h a t c l a i m a n t ' s c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as an 
o c c u p a t i o n a l d i s e a s e . 

To p r e v a i l on h i s o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t 
must d e m o n s t r a t e t h a t h i s work a c t i v i t i e s , when compared t o 
nonwork a c t i v i t i e s , were t h e m a j o r c o n t r i b u t i n g cause o f t h e o n s e t 
o r w o r s e n i n g o f h i s l o w back c o n d i t i o n . See f o r m e r 
ORS 656.802 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
D e v e r e a u x v. N o r t h P a c i f i c I n s . Co., 74 Or App 388 ( 1 9 8 5 ) . I f 
c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s e m p l o y m e n t , he must p r o v e t h a t 
h i s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g c a use o f a 
w o r s e n i n g o f h i s c o n d i t i o n r e s u l t i n g i n an i n c r e a s e i n p a i n t o t h e 
e x t e n t t h a t i t c a u s e d d i s a b i l i t y o r r e q u i r e d m e d i c a l s e r v i c e s . 
See W h e e l e r v. B o i s e Cascade C o r p . , 298 Or 452, 457 ( 1 9 8 5 ) ; 
D e v e r e a u x v. N o r t h P a c i f i c I n s . Co., s u p r a ; SAIF v. G y g i , 55 Or 
App 570 ( 1 9 8 2 ) . I f c l a i m a n t ' s c o n d i t i o n d i d n o t p r e e x i s t h i s 
e m p l o y m e n t , he must p r o v e t h a t h i s work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f t h e o n s e t o f t h e c o n d i t i o n i t s e l f . 
D e v e r e a u x v. N o r t h P a c i f i c I n s . Co., s u p r a ; SAIF v. G y g i , s u p r a . 

H e r e , Dr. Hawkins o p i n e d t h a t c l a i m a n t had no 
s i g n i f i c a n t back c o n d i t i o n p r i o r t o 1984, and h i s o p i n i o n i s 
s u p p o r t e d by t h e r e c o r d . C l a i m a n t had no p r i o r h i s t o r y o f back 
p r o b l e m s , and p h y s i c a l and r a d i o g r a p h i c , e v a l u a t i o n r e v e a l e d no 
e v i d e n c e o f any p r e e x i s t i n g l o w back c o n d i t i o n . As a r e s u l t , we 
a r e p e r s u a d e d t h a t c l a i m a n t had no p r e e x i s t i n g back c o n d i t i o n . 

A c c o r d i n g l y , c l a i m a n t must d e m o n s t r a t e t h a t h i s work 
a c t i v i t y was t h e m a j o r c o n t r i b u t i n g cause o f t h e " o n s e t " o f h i s 
l o w back c o n d i t i o n . I_d_. A f t e r de novo r e v i e w o f t h e r e c o r d , we 
c o n c l u d e t h a t c l a i m a n t has n o t c a r r i e d h i s b u r d e n o f p r o o f on t h e 
c a u s a t i o n i s s u e . n o c 



I n r e a c h i n g t h i s d e c i s i o n , we a r e n o t d i s p u t i n g t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . We a l s o 
r e c o g n i z e t h a t c l a i m a n t ' s l a y t e s t i m o n y i s p r o b a t i v e . 
N e v e r t h e l e s s , t h e c a u s a t i o n i s s u e i n t h i s case i s o f s u f f i c i e n t 
m e d i c a l c o m p l e x i t y t o r e q u i r e e x p e r t m e d i c a l o p i n i o n . See. U r i s v. 
C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 5 ) ; Kassahn v . 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . The o n l y m e d i c a l 
r e p o r t i n t h e r e c o r d i s Dr. H a w k i n s ' o p i n i o n t h a t c l a i m a n t ' s work 
a c t i v i t y was n o t t h e m a j o r c o n t r i b u t i n g cause o f h i s c h r o n i c 
c o n d i t i o n . A b s e n t a p e r s u a s i v e m e d i c a l o p i n i o n s u p p o r t i n g 
c l a i m a n t ' s p o s i t i o n , a t e m p o r a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
symptoms and work a c t i v i t i e s i s n o t s u f f i c i e n t t o s a t i s f y h i s 
b u r d e n o f p r o o f . See A l l i e v. SAIF, 79 Or App 284, 287 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 7, 1988 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . We 
a p p r o v e a c l i e n t - p a i d f e e f o r t h e s e l f - i n s u r e d e m p l o y e r ' s a t t o r n e y 
f o r s e r v i c e s on B o a r d r e v i e w , n o t t o e x c e e d $1,440. 

B o a r d Member C r i d e r , d i s s e n t i n g : 

I a g r e e w i t h t h e m a j o r i t y ' s c h a r a c t e r i z a t i o n o f c l a i m a n t ' s 
c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e and t h e f i n d i n g t h a t c l a i m a n t ' s 
back c o n d i t i o n d i d n o t p r e e x i s t h i s employment. However, I c o n c l u d e 
t h a t c l a i m a n t has d e m o n s t r a t e d a c ompensable o c c u p a t i o n a l d i s e a s e . 
T h e r e f o r e , I d i s s e n t . 

C l a i m a n t has p e r s u a s i v e l y d e m o n s t r a t e d a c o n s i s t e n t , 
l o n g - t e r m r e l a t i o n s h i p b e t w e e n h i s symptoms and h i s e q u i p m e n t 
o p e r a t i n g a c t i v i t i e s f o r t h e s e l f - i n s u r e d e m p l o y e r . H i s t r e a t i n g 
p h y s i c i a n , Dr. H a w k i n s , a l t h o u g h u n w i l l i n g t o s t a t e t h a t t h e s e work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s back 
c o n d i t i o n , a c k n o w l e d g e d t h a t c l a i m a n t ' s work a c t i v i t i e s c o n t r i b u t e d 
t o h i s c u r r e n t c o n d i t i o n . T h e r e b e i n g no e v i d e n c e t h a t c l a i m a n t 
engaged i n o t h e r a c t i v i t i e s t h a t p r o d u c e d t h e symptoms s u p p o r t i n g t h e 
d i a g n o s i s , c l a i m a n t has c a r r i e d h i s b u r d e n o f p r o o f on t h e q u e s t i o n 
o f c o m p e n s a b i l i t y . 

We a r e g e n e r a l l y h e s i t a n t t o i n f e r c a u s a t i o n f r o m 
c h r o n o l o g i c a l s e q u e n c e . See A l l i e v. SAIF, 79 Or App 284, 288 
( 1 9 8 6 ) . However, i n c e r t a i n c i r c u m s t a n c e s a t e m p o r a l r e l a t i o n s h i p i s 
s u f f i c i e n t t o d e m o n s t r a t e c a u s a t i o n . For e x a m p l e , a t e m p o r a l 
r e l a t i o n s h i p has been f o u n d s u f f i c i e n t where a v e r y c l o s e c o n n e c t i o n 
e x i s t e d b e t w e e n t h e i n j u r y and t h e c o n d i t i o n and c l a i m a n t had 
e l i m i n a t e d a l l a l t e r n a t i v e c a u s e s . See Bradshaw v. S A I F , 69 Or App 
587, 589 ( 1 9 8 4 ) . 

The f a c t s i n t h i s case a r e s i m i l a r t o t h o s e i n 
Bradshaw. C l a i m a n t has d e m o n s t r a t e d n o t a s i n g l e , and p o s s i b l y 
c o i n c i d e n t a l , i n s t a n c e i n w h i c h a m e d i c a l c o n d i t i o n f o l l o w e d work 
a c t i v i t i e s , b u t r a t h e r a c o n t i n u i n g p a t t e r n o f w a x i n g and w a n i n g 
back d i f f i c u l t y r e l a t e d t o t h e n a t u r e o f h i s work a c t i v i t i e s . H i s 
back p r o b l e m s f i r s t a r o s e w h i l e he was a s s i g n e d t o e q u i p m e n t 
o p e r a t i o n . H i s symptoms t o t a l l y r e s o l v e d when he t r a n s f e r r e d t o 
t h e s h i p p i n g d e p a r t m e n t and began a g a i n w i t h i n a few weeks o f h i s 
r e t u r n t o h i s e q u i p m e n t o p e r a t i n g f u n c t i o n s . H i s s y m p t o m a t i c 
f l a r e - u p s and p e r i o d i c t r e a t m e n t s c o n t i n u e d t o o c c u r d u r i n g 
p e r i o d s when he s p e n t more t i m e a t work o p e r a t i n g t h e t u r r e t t r u c k . 

F u r t h e r m o r e , a l t h o u g h b o t h t h e t r e a t i n g p h y s i c i a n and 
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c o u n s e l i n q u i r e d i n t o c l a i m a n t ' s nonemployment a c t i v i t i e s , t h e r e 
i s no e v i d e n c e t h a t any such a c t i v i t i e s c o n t r i b u t e d i n any way t o 
t h e c a u s a t i o n o f t h e c o n d i t i o n . Dr. Hawkins d i d n o t i d e n t i f y any 
a l t e r n a t i v e cause f o r c l a i m a n t ' s symptoms. H i s w r i t t e n r e p o r t s 
make no m e n t i o n o f o f f - w o r k a c t i v i t i e s . H i s d i s c u s s i o n o f 
a l t e r n a t i v e c a u s e s a t h e a r i n g was l i m i t e d t o a b r i e f comment t h a t 
c l a i m a n t ' s w a t e r s k i i n g and s i m i l a r o f f - w o r k a c t i v i t i e s " m i g h t " 
have " p r e d i s p o s e d h i m " t o a low back c o n d i t i o n o r p u t a m i l d 
s t r a i n on h i s low ba c k . He s u b s e q u e n t l y a c k n o w l e d g e d t h a t t h i s 
was p u r e s p e c u l a t i o n and - t h a t c l a i m a n t had n e v e r r e l a t e d h i s 
symptoms t o any o f t h o s e a c t i v i t i e s . T r . 59. W i t h t h e e x c e p t i o n 
o f t h i s u n f o u n d e d s p e c u l a t i o n a t h e a r i n g , t h e r e c o r d c o n t a i n s no 
e v i d e n c e t h a t any cause o u t s i d e o f c l a i m a n t ' s employment 
c o n t r i b u t e d i n any way t o h i s c o n d i t i o n - . To t h e c o n t r a r y , 
c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he was a b l e t o w a t e r s k i and 
p a r t i c i p a t e i n o t h e r o f f - w o r k a c t i v i t i e s w i t h o u t any i n c r e a s e i n 
symptoms. 

I am aware t h a t no m e d i c a l e x p e r t has o p i n e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f 
h i s back c o n d i t i o n . However, c l a i m a n t ' s c o n d i t i o n i s a s i m p l e 
c h r o n i c l o w back s t r a i n . F u r t h e r m o r e , as t h e r e i s no e v i d e n c e 
t h a t c l a i m a n t ' s o f f - w o r k a c t i v i t y i n any way c o n t r i b u t e d t o h i s 
c o n d i t i o n , t h e r e i s no need f o r an e x p e r t o p i n i o n t o a s s i s t us i n 
e v a l u a t i n g t h e r e l a t i v e c o n t r i b u t i o n o f work and nonwork 
a c t i v i t i e s . G i v e n t h e s e f a c t s , I c o n c l u d e t h a t t h e i s s u e o f 
m e d i c a l c a u s a t i o n i n t h i s case i s n o t so comp l e x t h a t e x p e r t 
m e d i c a l o p i n i o n i s a p r e r e q u i s i t e t o a f i n d i n g o f c o m p e n s a b i l i t y . 
See U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 5 ) 
( e x p e r t m e d i c a l o p i n i o n n o t r e q u i r e d t o p r o v e c o m p e n s a b i l i t y o f a 
s i m p l e c h r o n i c l o w back s t r a i n ) . 

M o r e o v e r , f i n d i n g s made by Dr. H a w k i n s , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , s u p p o r t t h e c o n c l u s i o n t h a t h i s work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f h i s back 
p r o b l e m s . Dr. Hawkins i d e n t i f i e d t h e n a t u r e o f t h e i n j u r y i n h i s 
F i r s t M e d i c a l R e p o r t as " a c c u m u l a t i v e m i c r o t r a u m a t o l o w b a c k " . 
Ex. 3. He s t a t e d i n a l a t e r r e p o r t t h a t " t h e i n c r e a s e i n 
s y m p t o m a t o l o g y n o t e d by t h e p a t i e n t d u r i n g h i s work i n t h e 
e q u i p m e n t d e p a r t m e n t l e a d s me t o c o n c l u d e t h e r e had been a 
m a t e r i a l w o r s e n i n g o f h i s c o n d i t i o n . . . " Ex. 8. F i n a l l y , 
Dr. H awkins o b s e r v e d t h a t c l a i m a n t ' s work " e x a c e r b a t e d h i s l o w 
back c o n d i t i o n " and was " t h e p r o b a b l e c a use o f h i s d i s c o m f o r t . " 
Ex. 8. See a l s o T r . 6 0 - 6 1 . These comments, r e a d i n l i g h t o f t h e 
p h y s i c i a n ' s f u r t h e r o b s e r v a t i o n t h a t c l a i m a n t s u f f e r e d no 
p r e e x i s t i n g back d i s o r d e r , s u p p o r t t h e c o n c l u s i o n t h a t work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f h i s back p r o b l e m s . 

The m a j o r i t y e r r s i n r e l y i n g on Dr. H a w k i n s ' u l t i m a t e 
c o n c l u s i o n t h a t " w h i l e work d i d s e r v e t o e x a c e r b a t e h i s l o w back 
c o n d i t i o n , i t was n o t t h e p r i m a r y cause n o r t h e m a j o r c o n t r i b u t i n g 
f a c t o r i n p r o d u c i n g t h e s y m p t o m a t o l o g y e x p e r i e n c e d by t h e 
p a t i e n t . " Ex. 4. T h a t o p i n i o n i s u n e x p l a i n e d and w i t h o u t 
e v i d e n t i a r y f o u n d a t i o n . As d i s c u s s e d a b o v e , Dr. Hawkins d i d n o t 
i d e n t i f y any a l t e r n a t i v e cause f o r c l a i m a n t ' s symptoms, and h i s 
u l t i m a t e c o n c l u s i o n i s i n c o n f l i c t w i t h t h e i m p o r t o f h i s o t h e r 
comments. * 

I n summary, t h e c l o s e r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
symptoms and h i s e q u i p m e n t o p e r a t i n g a c t i v i t i e s , t h e l a c k o f 
p e r s u a s i v e c o n t r a r y m e d i c a l o p i n i o n , Dr. H a w k i n s ' o p i n i o n t h a t 
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work a c t i v i t i e s c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n , and t h e 
a b sence o f any i d e n t i f i a b l e a l t e r n a t i v e cause l e a d me t o c o n c l u d e 
t h a t i t i s more l i k e l y t h a n n o t t h a t c l a i m a n t ' s work a c t i v i t y ' was 
t h e m a j o r c o n t r i b u t i n g cause o f h i s c u r r e n t l o w back c o n d i t i o n . 
A c c o r d i n g l y , I w o u l d a f f i r m t h e R e f e r e e ' s o r d e r . 

* I r e l u c t a n t l y h y p o t h e s i z e t h a t Dr. H a w k i n s ' i n a b i l i t y 
t o r e n d e r c o n s i s t e n t o p i n i o n s may be r e l a t e d t o t h e f a c t t h a t , i n 
a d d i t i o n t o t r e a t i n g i n j u r e d w o r k e r s , Hawkins m a i n t a i n s an 
o n - g o i n g c o n s u l t i n g r e l a t i o n s h i p w i t h t h e e m p l o y e r c o n d u c t e d u n d e r 
t h e b u s i n e s s name "LesComp, I n c . " T r . 47. I n any e v e n t , I do n o t 
f i n d h i s o p i n i o n p e r s u a s i v e . 

The B e n e f i c i a r i e s o f 
DANIEL HUWA ( D e c e a s e d ) , C l a i m a n t WCB 84-07911 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 3, 1988 
B u l l a r d , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w of- R e f e r e e S h e b l e y ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f t h e d e c e d e n t ' s c l a i m f o r a h e a r t 
a t t a c k . The i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was e m ployed as a f o r e m a n i n a t r u c k and 
t r a c t o r r e p a i r shop. On o r a b o u t Monday, December 1 9 , 1 9 8 3 , he 
began t o e x p e r i e n c e p a i n i n h i s l e f t s h o u l d e r and arm. The p a i n 
became a c u t e t h a t e v e n i n g w h i l e w a t c h i n g t e l e v i s i o n . He went 
o u t s i d e i n t h e hope t h a t t h e p a i n w o u l d i m p r o v e . I t d i d 
e v e n t u a l l y s u b s i d e . 

The f o l l o w i n g day, Tuesday, c l a i m a n t r e p o r t e d t o work as 
u s u a l . He a p p e a r e d p a l e and i l l , b u t he e x p e r i e n c e d no a c u t e p a i n 
as he had t h e e v e n i n g b e f o r e . C l a i m a n t t h o u g h t t h a t he had a 
p i n c h e d n e r v e o r a s h o u l d e r s p r a i n . 

He r e p o r t e d t o work on Wednesday, once a g a i n l o o k i n g 
p a l e and q u i t e i l l . He began w o r k i n g o u t s i d e , b u t s e v e r a l f e l l o w 
e m p l o y e s , c o n c e r n e d f o r h i s h e a l t h , c o n v i n c e d him t o r e t u r n 
i n d o o r s . Sometime a r o u n d m i d d a y , he was u s i n g a sledgehammer t o 
r e p a i r a t r u c k o r t r a c t o r a x l e when he e x p e r i e n c e d a n o t h e r 
i n c i d e n t o f a c u t e c h e s t , s h o u l d e r and arm symptoms. 

C l a i m a n t s p e n t t h e r e m a i n d e r o f t h e day d o i n g l i g h t e r 
w o r k . J u s t b e f o r e g o i n g home t h a t e v e n i n g , he s u f f e r e d y e t 
a n o t h e r i n c i d e n t o f a c u t e p a i n . He a l l o w e d h i s s o n - i n - l a w , whom 
he w o r k e d w i t h and commuted w i t h d a i l y , t o d r i v e him t o h i s home. 

On a r r i v i n g home, he had a cup o f c o f f e e w i t h h i s 
s o n - i n - l a w . He t h e n l a y down f o r t h r e e - t o - f o u r h o u r s . T h i s was 
u n u s u a l as he r a r e l y napped o r went t o bed on g e t t i n g home f r o m 
w o r k . 

L a t e r t h a t e v e n i n g , c l a i m a n t had h i s son d r i v e h i m t o 
t h e emergency room a t t h e h o s p i t a l . Dr. C r i s l i p , t h e a d m i t t i n g 
c a r d i o l o g i s t a t t h e h o s p i t a l , d i a g n o s e d " a r t e r i o s c l e r o t i c ^ h e a r t 
d i s e a s e w i t h c o r o n a r y i n s u f f i c i e n c y . " At t h e t i m e o f h i s 
a d m i s s i o n , he was r e p o r t e d t o be p a i n - f r e e . However, a t a b o u t 
1:00 a.m., he s u f f e r e d a h e a r t a t t a c k . The h e a r t a t t a c k was a 
Q-wave i n f a r c t i o n c a u s e d by an a r t e r i a l b l o o d c l o t . 
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He was e v e n t u a l l y d i s c h a r g e d f r o m t h e . h o s p i t a l , a l t h o u g h 
he had e x p e r i e n c e d s u b s t a n t i a l h e a r t damage. He s u b s e q u e n t l y 
f i l e d an i n j u r y c l a i m r e l a t i n g t o t h e h e a r t a t t a c k . He d i e d 
a p p r o x i m a t e l y n i n e months l a t e r o f h e a r t f a i l u r e r e s u l t i n g f r o m 
v e n t r i c u l a r f i b r i l l a t i o n . C l a i m a n t ' s h e a r t a t t a c k i n December 
caused h i s h e a r t f a i l u r e t h e f o l l o w i n g September. 

Based upon o u r de novo r e v i e w o f t h e r e c o r d , we f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s l e d t o i n c r e a s e d a n g i n a b u t d i d 
n o t c a u s e , or combine w i t h o t h e r f a c t o r s t o c a u s e , c l a i m a n t ' s 
h e a r t a t t a c k i n December 1 9 8 3 . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t we a r e p e r s u a d e d 
c l a i m a n t ' s work a c t i v i t i e s p r o d u c e d i n c r e a s e d a n g i n a symptoms 
w h i c h e v e n t u a l l y l e d c l a i m a n t t o seek m e d i c a l t r e a t m e n t . Had t h e 
i s s u e o f c l a i m a n t ' s December 2 1 , 1 9 8 3 m e d i c a l s e r v i c e s been b e f o r e 
u s , we w o u l d c o n c l u d e t h a t a t l e a s t a p o r t i o n o f t h o s e s e r v i c e s 
were c o m p e n s a b l y r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . However, 
t h e p a r t i e s have d e f i n e d t h e i s s u e t o be w h e t h e r t h e p h y s i c a l 
s t r e s s o f c l a i m a n t ' s work a c t i v i t i e s , s p e c i f i c a l l y t h e 
sledgehammer a c t i v i t y on Wednesday, December 2 1 , 1 9 8 3 , was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e h e a r t a t t a c k . We c o n f i n e t h e 
r e m a i n d e r o f our d i s c u s s i o n t o t h i s i s s u e . 

T h r ee p h y s i c i a n s e x p r e s s e d o p i n i o n s on t h i s q u e s t i o n . 
The f i r s t i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. C r i s l i p , 
c a r d i o l o g i s t . Dr. C r i s l i p i n i t i a l l y a g r e e d w i t h a l e t t e r f r o m t h e 
i n s u r e r ' s a t t o r n e y w h i c h s t a t e d t h a t t h e work a c t i v i t i e s were n o t 
a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s h e a r t a t t a c k . 
Dr. C r i s l i p i n d i c a t e d h i s agreement w i t h t h i s s t a t e m e n t by s i g n i n g 
a b l a n k on t h e l e t t e r . Dr. C r i s l i p s u b s e q u e n t l y r e t r e a t e d f r o m 
t h i s o p i n i o n , s t a t i n g t h a t t o g i v e an o p i n i o n w h e t h e r c l a i m a n t ' s 
h e a r t a t t a c k was caused by h i s work a c t i v i t y w o u l d be "mere 
s p e c u l a t i o n . " 

T e s t i f y i n g f o r c l a i m a n t a t t h e h e a r i n g was Dr. R o g e r s , 
c a r d i o l o g i s t . Dr. Rogers t e s t i f i e d , based upon h i s r e v i e w o f t h e 
m e d i c a l r e c o r d s , t h a t t h e sledgehammer i n c i d e n t a g g r a v a t e d 
c l a i m a n t ' s u n d e r l y i n g u n s t a b l e a n g i n a and c a u s e d some i n j u r y t o 
h i s h e a r t m u s c l e . He s t a t e d t h a t an EKG t a k e n a t t h e t i m e o f 
c l a i m a n t ' s a d m i s s i o n t o t h e h o s p i t a l i n d i c a t e d some i n j u r y t o t h e 
h e a r t m u s c l e . Dr. Rogers based h i s o p i n i o n upon h i s c o n c l u s i o n 
t h a t c l a i m a n t was a " s i c k e r " man a f t e r t h e sledgehammer i n c i d e n t 
t h a n he had been b e f o r e i t . T h i s c o n c l u s i o n , i n t u r n , was based 
upon t h e s e v e r i t y o f c l a i m a n t ' s r e p o r t e d symptoms a t t h e moment o f 
t h e i n c i d e n t as w e l l as c l a i m a n t ' s c o n d u c t f o l l o w i n g t h e 
i n c i d e n t . I n t h i s r e g a r d , he s p e c i f i c a l l y n o t e d t h a t c l a i m a n t 
a l l o w e d h i s s o n - i n - l a w t o d r i v e him home, and t h a t he went t o 
s l e e p a l m o s t i m m e d i a t e l y upon a r r i v i n g home. 

The i n s u r e r ' s e x p e r t a t h e a r i n g was Dr. T o r e n , 
c a r d i o l o g i s t . Dr. T o r e n t e s t i f i e d , based upon h i s r e v i e w o f t h e 
m e d i c a l r e c o r d , t h a t p h y s i c a l e x e r t i o n p l a y e d no r o l e i n 
c l a i m a n t ' s s u b s e q u e n t h e a r t a t t a c k . He c h a r a c t e r i z e d c l a i m a n t ' s 
h e a r t a t t a c k as a "Q-wave" i n f a r c t i o n . T h i s c h a r a c t e r i z a t i o n i s 
a c c e p t e d by t h e p a r t i e s . He e x p l a i n e d t h a t a "Q-wave" i n f a r c t i o n 
i n v o l v e s t h e f o r m a t i o n o f a b l o o d c l o t i n an a r t e r y f e e d i n g t h e 
h e a r t . Once a g a i n , t h e p a r t i e s a g r e e on t h e b a s i c m e c h a n i c s 
b e h i n d a "Q-wave" i n f a r c t i o n . However, i t was Dr. T o r e n ' s 
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o p i n i o n , based upon what he t e r m e d t h e c o n s e n s u s m e d i c a l o p i n i o n , 
t h a t p h y s i c a l e x e r t i o n p l a y s no r o l e i n "Q-wave" i n f a r c t i o n s . 

When p r e s s e d upon c r o s s - e x a m i n a t i o n t o name any a r t i c l e 
t o t h i s e f f e c t , Dr. T o r e n s t a t e d t h a t t h e a r t i c l e s were t o o 
numerous t o c i t e t o ' a n y p a r t i c u l a r one. He o f f e r e d t o p r o v i d e 
names o f a r t i c l e s a f t e r t h e c o n c l u s i o n o f t h e h e a r i n g . Such 
m a t e r i a l was n e i t h e r r e q u e s t e d nor p r o v i d e d . 

The R e f e r e e f o u n d Dr. Rogers t o be more p e r s u a s i v e . He 
d i d so w i t h o u t e x p l a n a t i o n . On de novo r e v i e w , we d i s a g r e e . 

B o t h Dr. Rogers and Dr. T o r e n a r e h i g h l y q u a l i f i e d 
c a r d i o l o g i s t s . B o t h a l s o r e l i e d upon t h e same m e d i c a l h i s t o r y i n 
o r d e r t o r e a c h t h e i r c o n c l u s i o n s . Where t h e r e c o r d c o n t a i n s 
c o n f l i c t i n g m e d i c a l o p i n i o n s , we w e i g h each t o d e t e r m i n e i t s 
p e r s u a s i v e n e s s . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) ; S t a n l e y C. 
S t a n c h f i e l d , 38 Van N a t t a 146 ( 1 9 8 6 ) . We f i n d t h a t Dr. T o r e n ' s 
o p i n i o n i s b e t t e r s u p p o r t e d by t h e r e c o r d and more p e r s u a s i v e l y 
r e a s o n e d . He n o t o n l y s t a t e d h i s o p i n i o n t h a t p h y s i c a l e x e r t i o n 
p l a y e d no r o l e i n c l a i m a n t ' s "Q-wave" i n f a r c t i o n , b u t he a l s o 
p r o v i d e d a c o n v i n c i n g e x p l a n a t i o n . We r e l y upon h i s p e r s u a s i v e 
e x p l a n a t i o n r a t h e r t h a n h i s r e f e r e n c e t o a c o n s e n s u s m e d i c a l 
o p i n i o n on t h i s q u e s t i o n . 

Commencing on a t l e a s t t h e p r e v i o u s Monday, c l a i m a n t was 
e x p e r i e n c i n g a c o n d i t i o n v a r i o u s l y t e r m e d by t h e p a r t i e s as 
u n s t a b l e a n g i n a o r p r e - i n f a r c t i o n a n g i n a . The p a r t i e s a g r e e t h a t 
c l a i m a n t had e x p e r i e n c e d a c r a c k i n t h e p l a q u e l i n i n g t h e a r t e r i a l 
w a l l and t h a t a b l o o d c l o t had begun t o f o r m a l m o s t i m m e d i a t e l y 
t h e r e a f t e r . 

Dr. R o g e r s ' o p i n i o n was d e p e n d e n t upon h i s c o n c l u s i o n 
t h a t c l a i m a n t was a " s i c k e r " man f o l l o w i n g t h e sledgehammer 
i n c i d e n t . We f i r s t n o t e t h a t c l a i m a n t had a l r e a d y e x p e r i e n c e d a t 
l e a s t one i n c i d e n t o f a c u t e symptoms p r i o r t o Wednesday, 
December 2 1 . C e r t a i n l y c l a i m a n t ' s c o n d i t i o n d e t e r i o r a t e d 
f o l l o w i n g t h e i n c i d e n t t o t h e p o i n t where he s u f f e r e d h i s h e a r t 
a t t a c k . However, we a r e n o t p e r s u a d e d t h a t t h i s d e t e r i o r a t i o n 
r e s u l t e d i n m a t e r i a l p a r t f r o m t h e sledgehammer i n c i d e n t r a t h e r 
t h a n a n a t u r a l g r o w t h o f t h e b l o o d c l o t l e a d i n g t o a r e d u c t i o n i n 
t h e a r t e r i a l f l o w u n t i l , as Dr. Rogers s t a t e d , o n l y a " t r i c k l e " 
r e m a i n e d by Wednesday a f t e r n o o n . 

Dr. R o g e r s ' o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n m a t e r i a l l y 
w o r s e n e d due t o t h e sledgehammer i n c i d e n t was a l s o i n f l u e n c e d by 
c l a i m a n t ' s c o n d u c t f o l l o w i n g t h e i n c i d e n t . I n t h i s r e g a r d , we 
n o t e t h a t c l a i m a n t had an a d d i t i o n a l a c u t e i n c i d e n t j u s t b e f o r e 
l e a v i n g t o r e t u r n home. I t i s , t h e r e f o r e , n o t s u r p r i s i n g t h a t he 
a l l o w e d h i s s o n - i n - l a w t o d r i v e him home. Nor i s i t s u r p r i s i n g 
t h a t a f t e r e x p e r i e n c i n g t h r e e days o f u n s t a b l e a n g i n a , i n c l u d i n g 
a t l e a s t t h r e e i n c i d e n t s o f a c u t e symptoms, c l a i m a n t w o u l d l a y 
down t o r e s t f o l l o w i n g w o r k . We f i n d t h a t Dr. R o g e r s ' o p i n i o n i s 
weakened as a r e s u l t o f o u r c o n c l u s i o n s . F u r t h e r , as e x p l a i n e d 
b e l o w , we a r e p e r s u a d e d by Dr. T o r e n ' s t e s t i m o n y t h a t even t h o u g h 
c l a i m a n t d i d become a " s i c k e r " man f o l l o w i n g t h e i n c i d e n t , t h i s 
d i d n o t m a t e r i a l l y c o n t r i b u t e t o h i s s u b s e q u e n t i n f a r c t i o n . 

Dr. R ogers t e s t i f i e d t h a t 35 p e r c e n t o f p a t i e n t s w i t h 
u n s t a b l e a n g i n a s u c h as c l a i m a n t ' s go on t o have h e a r t a t t a c k s . 
The R e f e r e e i n t e r p r e t e d Dr. R o g e r s ' s t a t e m e n t as m e a n i n g t h a t 
c l a i m a n t had a b e t t e r t h a n even chance o f e s c a p i n g h i s h e a r t 
a t t a c k had he n o t w o r k e d t h a t day. I n s o f a r as t h e R e f e r e e may 
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have i n t e r p r e t e d t h i s s t a t e m e n t as e s t a b l i s h i n g , on a more 
p r o b a b l y t h a n n o t b a s i s , t h a t c l a i m a n t ' s work a c t i v i t i e s 
c o n t r i b u t e d t o h i s s u b s e q u e n t h e a r t a t t a c k , we d i s a g r e e . 
Dr. R o g e r s ' p r e c i s e s t a t e m e n t was " I t h i n k t h a t , had he s t a y e d 
home on t h e 2 1 s t and n o t gone t o w o r k , I t h i n k t h e r e ' s p r o b a b l y a 
35 p e r c e n t chance a 'Q wave' i n f a r c t i o n w o u l d have ensued 
anyway." Dr. R o g e r s ' s t a t e m e n t must be i n t e r p r e t e d i n i t s 
c o n t e x t . He s u b s e q u e n t l y t e s t i f i e d t h a t a p a t i e n t e x p e r i e n c i n g 
s e v e r e a n g i n a , l i k e t h a t e x p e r i e n c e d by c l a i m a n t , has a 
o n e - i n - t h r e e chance o f s u f f e r i n g a "Q-wave" i n f a r c t i o n . The 
d i s p o s i t i v e f a c t o r a p p a r e n t i n t h e d o c t o r ' s o p i n i o n i s t h e 
s e v e r i t y o f t h e symptoms, n o t t h e u n d e r t a k i n g o f p h y s i c a l e x e r t i o n 
e x c e p t i n s o f a r as t h a t e x e r t i o n a f f e c t s t h e s e v e r i t y o f t h e 
symptoms. 

Even i f we i n t e r p r e t Dr. R o g e r s ' s t a t e m e n t as s u g g e s t e d 
by t h e R e f e r e e , we n e v e r t h e l e s s f i n d h i s t e s t i m o n y l e s s p e r s u a s i v e 
t h a n t h a t o f Dr. T o r e n . 

Dr. Rogers t e s t i f i e d t h a t c l a i m a n t ' s h o s p i t a l a d m i s s i o n 
EKG showed e v i d e n c e o f e x i s t i n g damage t o t h e h e a r t w h i c h he 
a t t r i b u t e d t o t h e sledgehammer i n c i d e n t . Dr. T o r e n , on t h e o t h e r 
h a n d , s a i d t h a t t h e EKG showed no e v i d e n c e o f e x i s t i n g damage. 
Dr. T o r e n s u p p o r t e d h i s p o s i t i o n by r e f e r e n c e t o D r C r i s l i p ' s 
a d m i s s i o n d i a g n o s i s w h i c h made no r e f e r e n c e t o e x i s t i n g damage, 
i n s t e a d s t a t i n g " a r t e r i o s c l e r o t i c h e a r t d i s e a s e w i t h c o r o n a r y 
i n s u f f i c i e n c y . " He a l s o t e s t i f i e d t h a t Dr. C r i s l i p d i d n o t t r e a t 
c l a i m a n t on a d m i s s i o n as he w o u l d have done i f he f e l t t h a t m u s c l e 
damage had o c c u r r e d . 

Dr. T o r e n a c k n o w l e d g e d t h a t e x t r e m e and p r o l o n g e d 
e x e r t i o n c o u l d cause m u s c l e damage i n a p a t i e n t s u f f e r i n g f r o m 
u n s t a b l e a n g i n a . He a l s o s t a t e d t h a t a p a t i e n t who has 
e x p e r i e n c e d m u s c l e damage d u r i n g a p e r i o d o f u n s t a b l e a n g i n a i s 
s t a t i s t i c a l l y more l i k e l y t o e x p e r i e n c e a "Q-wave" i n f a r c t i o n . He 
t e s t i f i e d p e r s u a s i v e l y , h o wever, t h a t t h e p r e s e n c e o f h e a r t m u s c l e 
damage w o u l d have no m a t e r i a l c a u s a t i v e r e l a t i o n s h i p w i t h r e g a r d 
t o a s u b s e q u e n t "Q-wave" i n f a r c t i o n . As e x p l a i n e d by Dr. T o r e n , a 
"Q-wave" i n f a r c t i o n r e s u l t s f r o m a b l o o d c l o t i n t h e a r t e r y , n o t 
f r o m any p r e e x i s t i n g c o n d i t i o n o f t h e h e a r t i t s e l f . 

Dr. Rogers s t a t e d t h a t most c a r d i o l o g i s t s w o u l d have 
h o s p i t a l i z e d c l a i m a n t even b e f o r e t h e sledgehammer i n c i d e n t , and 
t h a t sound m e d i c a l a d v i c e w o u l d have c a u t i o n e d him a g a i n s t any 
p h y s i c a l e x e r t i o n o f t h e k i n d he p e r f o r m e d on December 2 1 . 
Dr. T o r e n a g r e e d . However, Dr. T o r e n e x p l a i n e d t h a t p h y s i c a l 
e x e r t i o n i s d i s c o u r a g e d i n h e a r t p a t i e n t s because o f t h e f e a r o f 
h e a r t f a i l u r e r e s u l t i n g f r o m e l e c t r i c a l d i s t u r b a n c e s such as t h e 
one w h i c h e v e n t u a l l y t o o k c l a i m a n t ' s l i f e . 

Dr. R ogers t e s t i f i e d t h a t p h y s i c a l e x e r t i o n " p r o b a b l y 
does e v e n t u a l l y " have an e f f e c t on t h e p r o g r e s s i o n o f t h e b l o o d 
c l o t . We a r e n o t p e r s u a d e d , however, t h a t c l a i m a n t ' s sledgehammer 
a c t i v i t y had any m a t e r i a l e f f e c t on t h e p r o g r e s s i o n o f t h e c l o t 
r e s u l t i n g i n h i s "Q-wave" i n f a r c t i o n . F i r s t , we n o t e t h a t 
Dr. Roger's s t a t e m e n t i s couched i n v e r y i n d e f i n i t e t e r m s . The 
s t a t e m e n t a l s o presumes t h a t e x e r t i o n c a u s e d m u s c l e damage w h i c h 
t h e n a f f e c t e d t h e f l o w o f b l o o d t h r o u g h t h e a r t e r y . And y e t , Dr. 
Rog e r s s t a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s may have c a u s e d 
" l i t t l e i n d i v i d u a l f i b e r s t o d i e " b u t t h a t t h i s w o u l d n o t be 
c a p a b l e o f measurement. F u r t h e r m o r e , Dr. T o r e n r e f u t e s 
Dr. R o g e r s ' o p i n i o n . 
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C l a i m a n t has t h e b u r d e n o f p r o v i n g t h e c o m p e n s a b i l i t y o f 
h i s c l a i m . C a r t e r v. Crown Z e l l e r b a c h C o r p . , 52 Or App 215, r e v 
den 291 Or 368 ( 1 9 8 1 ) . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t h i s work a c t i v i t i e s on December 2 1 , 1983 were a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s s u b s e q u e n t h e a r t a t t a c k . We, 
t h e r e f o r e , r e v e r s e t h e o r d e r o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1987 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l d a t e d J u l y 10, 1984 i s r e i n s t a t e d amd 
u p h e l d . A c l i e n t - p a i d f e e n o t t o e x c e e d $350 i s a p p r o v e d . 

PAUL H. KRAUCHE, C l a i m a n t WCB 86-05512 
D a r r e l l L. C o r n e l i u s , C l a i m a n t ' s A t t o r n e y A u g u s t 3, 1988 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e M u l d e r ' s o r d e r t h a t f o u n d c l a i m a n t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . We a f f i r m . 

I s s u e 

E x t e n t o f c l a i m a n t ' s u n s c h e d u l e d and s c h e d u l e d 
d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l d i s a b i l i t y . 

F i n d i n g s o f F a c t 

C l a i m a n t , 56 a t h e a r i n g , s u f f e r e d m u l t i p l e c o m p e n s a b l e 
c r u s h i n j u r i e s t o h i s r i g h t f o o t and l e g on December 2 1 , 1983. As 
a r e s u l t , he had f o u r s u r g e r i e s , i n c l u d i n g s k i n g r a f t s . H i s 
r e s i d u a l s i n c l u d e d l o s s o f t i s s u e , l o s s o f j o i n t movement w h i c h 
caused him t o w a l k w i t h an a n t a l g i c g a i t , p o s t t r a u m a t i c a r t h r i t i s 
and l e g d e f o r m i t i e s . He d e v e l o p e d p r o b l e m s i n h i s l o w back as a 
r e s u l t o f h i s a b n o r m a l g a i t . 

C l a i m a n t has had m a n y . d o c t o r s . H i s c u r r e n t t r e a t i n g 
o r t h o p e d i c s u r g e o n , Dr. G r i p e k o v e n , f o u n d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on December 24, 1985, w i t h " v e r y s i g n i f i c a n t r e s i d u a l 
i m p a i r m e n t . " He l i m i t e d c l a i m a n t ' s r e t u r n t o work t o v e r y 
s e d e n t a r y w o r k , p a r t t i m e , w i t h t h e a b i l i t y t o s i t and s t a n d a t 
w i l l . 

C l a i m a n t d e v e l o p e d p s y c h o l o g i c a l p r o b l e m s as a r e s u l t o f 
h i s c o m p e n s a b l e i n j u r y . H i s o r g a n i c p a i n and p h y s i c a l l i m i t a t i o n s 
c a u s e d d e p r e s s i o n . B o t h h i s a t t e n d i n g p s y c h i a t r i s t , Dr. C o l b a c h , 
and Dr. K l e i n e v a l u a t e d c l a i m a n t as m a k i n g a p o o r a d j u s t m e n t t o 
h i s d i s a b i l i t y , and as h a v i n g p e r m a n e n t p s y c h o l o g i c a l d i s a b i l i t y . 
Dr. C o l b a c h r a t e d c l a i m a n t ' s d e p r e s s i o n as s e v e r e ; Dr. K l e i n r a t e d 
i t as m o d e r a t e . T h i s d e p r e s s i o n i s n o t v o l u n t a r y . C l a i m a n t a l s o 
i s e n r a g e d a t h i s s i t u a t i o n and a t t h e e m p l o y e r . 

C l a i m a n t was examined by t h e O r t h o p a e d i c C o n s u l t a n t s on 
J a n u a r y 6, 1986. They r a t e d c l a i m a n t ' s l o w back d i s a b i l i t y 
r e l a t e d t o t h e i n j u r y as m i l d , and h i s r i g h t l e g d i s a b i l i t y as 
m o d e r a t e l y s e v e r e . They a g r e e d t h a t c l a i m a n t c o u l d n o t work as a 
s t a t i o n a r y e n g i n e e r , and was r e s t r i c t e d t o s e d e n t a r y , p a r t - t i m e 
work where he c o u l d change p o s i t i o n s . They n o t e d p o s s i b l e 
p r o b l e m s w i t h h i s e m o t i o n a l s t a t u s . 
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Dr. G r i p e k o v e n g e n e r a l l y a g r e e d w i t h t h e O r t h o p a e d i c 
C o n s u l t a n t s , b u t f e l t c l a i m a n t ' s i n j u r y - r e l a t e d back d i s a b i l i t y 
was a t l e a s t m o d e r a t e . He a l s o f e l t t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
i m p a i r m e n t was s i g n i f i c a n t , and w o u l d p r o b a b l y p r e c l u d e h i s r e t u r n 
t o w o r k . 

Dr. C o l b a c h r e p o r t e d t h a t he a g r e e d w i t h t h e O r t h o p a e d i c 
C o n s u l t a n t s and Dr. K l e i n , b u t b e l i e v e d t h a t i t w o u l d be d i f f i c u l t 
t o f i n d any k i n d o f work w h i c h c l a i m a n t c o u l d t o l e r a t e . 

An A p r i l 16, 1986 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
35 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s back 
c o n d i t i o n and 45 p e r c e n t s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f h i s r i g h t l e g . 

C l a i m a n t r e t u r n e d t o work f o r t h e e m p l o y e r i n l a t e 1986, 
a t a desk j o b , f o r two h o u r s p e r day. The j o b was s p e c i a l l y 
c r e a t e d f o r c l a i m a n t . He d i d some f l e e t r e c o r d k e e p i n g and p a r t s 
p u r c h a s i n g . H i s work k e p t him busy a b o u t one hour o u t o f each 
day. He e a r n e d $8.50 pe r h o u r , w i t h no f r i n g e b e n e f i t s . 

N e i t h e r Dr. G r i p e k o v e n nor Dr. C o l b a c h c o u l d say w h e t h e r 
c l a i m a n t c o u l d work more t h a n two h o u r s p e r day. H i s p h y s i c a l 
p a i n and p s y c h o l o g i c a l p r o b l e m s p r e s e n t more o b s t a c l e s t o h i s 
r e t u r n t o work t h a n do h i s p u r e l y p h y s i c a l l i m i t a t i o n s . 

C l a i m a n t has a GED and and a s s o c i a t e ' s d e g r e e i n g e n e r a l 
s t u d i e s . He was a m i l i t a r y a i r c r a f t e l e c t r i c i a n f o r t w e n t y 
y e a r s . He t h e n w o r k e d as a s t a t i o n a r y e n g i n e e r f o r f i f t e e n y e a r s , 
i n c l u d i n g s even w i t h t h e e m p l o y e r a t i n j u r y . At t h e t i m e o f 
i n j u r y , c l a i m a n t e a r n e d $11.65 pe r h o u r , p l u s p e n s i o n and m e d i c a l 
b e n e f i t s . The e m p l o y e r c o n s i d e r e d c l a i m a n t a v e r y g ood, m o t i v a t e d 
and c o n s c i e n t i o u s e m p l o y e e . 

Dr. C o l b a c h d e s c r i b e d c l a i m a n t as an i n d e p e n d e n t , "Type 
A" p e r s o n who .had a s t r o n g work e t h i c . He has t e s t e d i n t h e 9 9 t h 
p e r c e n t i l e f o r n o n v e r b a l c o m p r e h e n s i o n , and t h e 8 7 t h p e r c e n t i l e 
f o r m a t h e m a t i c a b i l i t i e s . He has many t r a n s f e r a b l e s k i l l s . 
Dr. C o l b a c h was n o t s u r p r i s e d t o l e a r n t h a t c l a i m a n t was n o t k e p t 
busy a t w o r k , and t h a t he d i d n o t seek more work t o do, because 
c l a i m a n t p e r c e i v e d t h e work t o be a make-work j o b . 

. C l a i m a n t i s 5 f e e t 6 i n c h e s t a l l and w e i g h s 230 p o u n d s . 
H i s d o c t o r s have g e n e r a l l y a d v i s e d t h a t he l o s e w e i g h t , b u t have 
n o t p u t him on a d i e t o r w e i g h t l o s s p r o g r a m . 

C o n c l u s i o n s o f Law and O p i n i o n ' 

C l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 
683 ( 1 9 8 2 ) . "Permanent t o t a l d i s a b i l i t y " means t h e l o s s o f use o r 
f u n c t i o n o f any s c h e d u l e d or u n s c h e d u l e d p o r t i o n o f t h e body w h i c h 
p e r m a n e n t l y i n c a p a c i t a t e s t h e w o r k e r f r o m r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u a p t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
The R e f e r e e f o u n d t h a t c l a i m a n t had met h i s b u r d e n o f p r o o f . We 
a g r e e . 

C l a i m a n t w a l k s w i t h a c a n e , and moves s l o w l y . W a l k i n g 
c a u s e s g r e a t p a i n i n h i s i n j u r e d a n k l e and l e g . He can no l o n g e r 
do t h e p h y s i c a l c l i m b i n g , b e n d i n g , and w o r k i n g r e q u i r e d o f a 
s t a t i o n a r y e n g i n e e r . H i s back c o n d i t i o n n e c e s s i t a t e s t h a t he 
change p o s i t i o n f r e q u e n t l y . Even so, he has a l o t o f d i s c o m f o r t 
w h i c h , i n t u r n , f u e l s h i s d e p r e s s i o n and r a g e . 
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The f a c t t h a t c l a i m a n t was g o i n g t o work f o r two h o u r s 
each day does n o t change o u r c o n c l u s i o n . The d e t e r m i n a t i o n o f 
p e r m a n e n t t o t a l d i s a b i l i t y s t a t u s t u r n s n o t on c l a i m a n t ' s 
m o n e y - e a r n i n g c a p a c i t y , b u t on w h e t h e r h e . i s e m p l o y a b l e on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y n o r m a l l a b o r m a r k e t . W i l e y v. 
SAIF, 77 Or App 486 ( 1 9 8 6 ) . I n t h i s c a s e , c l a i m a n t ' s e m p l o y e r a t 
i n j u r y has c r e a t e d a j o b f o r him. I t i s n o t a "make w o r k " j o b , i n 
t h a t t h e t a s k s he p e r f o r m s a r e ones t h a t someone i n t h e company 
must do. However, t h e j o b i s s p e c i a l l y t a i l o r e d f o r c l a i m a n t -
a l o n e . He i s p a i d w e l l above t h e n o r m a l r a t e , i s n o t s u p e r v i s e d , 
and i s a l l o w e d t o keep h i s own h o u r s . The e m p l o y e r w o u l d keep him 
on t h e p a y r o l l u n d e r t h e s e c o n d i t i o n s f o r as l o n g as c l a i m a n t 
a l o n e d e s i r e d . He has h i s j o b because o f t h e s ympathy o f t h e 
e m p l o y e r . See, H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . 

The e m p l o y e r c o n t e n d s t h a t c l a i m a n t has n o t shown 
m o t i v a t i o n t o w o r k . C l a i m a n t may l a c k m o t i v a t i o n , as seen by 
o t h e r s . However, a l a r g e component o f h i s d i s a b i l i t y i s h i s 
p s y c h o l o g i c a l c o n d i t i o n and h i s i n a b i l i t y t o a d j u s t t o h i s 
c o n d i t i o n . H i s p s y c h i a t r i s t t e s t i f i e d t h a t h i s d e p r e s s i o n i s 
i n v o l u n t a r y . The R e f e r e e f o u n d c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s 
g r e a t d i f f i c u l t y i n w o r k i n g c r e d i b l e . We c o n c u r t h a t c l a i m a n t ' s 
m o t i v a t i o n i s n o t a b a r t o an award o f p e r m a n e n t t o t a l d i s a b i l i t y . 

The e m p l o y e r a l s o c o n t e n d s t h a t c l a i m a n t has f a i l e d t o 
m i t i g a t e t h e e x t e n t o f h i s d i s a b i l i t y by u n r e a s o n a b l y f a i l i n g t o 
f o l l o w m e d i c a l a d v i c e t h a t he l o s e w e i g h t . An award o f p e r m a n e n t 
t o t a l d i s a b i l i t y i s i n a p p r o p r i a t e when an e m p l o y e r p r o v e s f a i l u r e 
t o m i t i g a t e d i s a b i l i t y i n t h i s way. Lee v. F r e i g h t l i n e r C o r p . , 77 
Or App 238 ( 1 9 8 6 ) ; N e l s o n v. EBI Companies, 296 Or 246 ( 1 9 8 4 ) . 

C l a i m a n t i s o v e r w e i g h t , and h i s d o c t o r s have g e n e r a l l y 
a d v i s e d him t h a t l o s i n g w e i g h t w o u l d l e s s e n h i s p h y s i c a l 
d i s a b i l i t y . However, t h e r e i s no i n d i c a t i o n t h a t he has e v e r been 
g i v e n a w e i g h t l o s s p r o g r a m w h i c h he f a i l e d t o f o l l o w f o r r e a s o n s 
w i t h i n h i s c o n t r o l . Lee, s u p r a . ; C h r i s t e n s o n v. A r g o n a u t I n s . 
Co., 72 Or App 110 ( 1 9 8 5 ) . Under t h e s e c i r c u m s t a n c e s , h i s w e i g h t 
does n o t p r e c l u d e a f i n d i n g t h a t he i s p e r m a n e n t l y , t o t a l l y 
d i s a b l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 23, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $945, t o be p a i d 
by t h e s e l f - i n s u r e d e m p l o y e r . The B o a r d a p p r o v e s a c l i e n t - p a i d 
f e e n o t t o e x c e e d $108. 

KEVIN MARSH, C l a i m a n t WCB 86-17490 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y A u g u s t 3, 1988 
K e v i n L . Mannix, D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r t h a t a l l o w e d t h e i n s u r e r an o f f s e t o f 
o v e r p a i d t e m p o r a r y b e n e f i t s a g a i n s t a d d i t i o n a l p e r m a n e n t d i s a b i l i t y 
a warded i n t h e R e f e r e e ' s o r d e r . I n i t s r e s p o n d e n t ' s b r i e f , t h e 
i n s u r e r c o n t e n d s t h a t t h e R e f e r e e e r r e d i n d e t e r m i n i n g t h e d a t e t h a t 
c l a i m a n t ' s c o m p e n s a b l e low back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y 
and i n i n c r e a s i n g c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f r o m 15 
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p e r c e n t (48 d e g r e e s ) as awarded by a D e t e r m i n a t i o n O r d e r , t o 30 
p e r c e n t (96 d e g r e e s ) . 

We a f f i r m t h e R e f e r e e ' s o r d e r . 

ISSUES 

(1 ) E x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 

( 2 ) E n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y . 

( 3 ) O f f s e t f o r o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t as s e t 
f o r t h i n t h e " F i n d i n g s and O p i n i o n " s e c t i o n o f h i s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t was n o t a b l e t o r e t u r n t o t h e work f o r c e and had 
c o n t i n u i n g need f o r m e d i c a l t r e a t m e n t u n t i l A p r i l 22, 1986. T h i s i s 
a l s o t h e d a t e when c l a i m a n t ' s t r e a t i n g p h y s i c i a n f i r s t d e c l a r e d him 
m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t i s m e d i c a l l y l i m i t e d t o l i g h t b e n d i n g , . t w i s t i n g , 
t u r n i n g and p u l l i n g , l i f t i n g o f no more t h a n 20 pounds and must be 
a l l o w e d t o change p o s i t i o n s f r o m s i t t i n g , s t a n d i n g and w a l k i n g e v e r y 
hour o r t w o . 

OPINION AND CONCLUSIONS 

The B o a r d a d o p t s t h e r e m a i n d e r o f t h e R e f e r e e ' s c o n c l u s i o n s 
as s e t f o r t h i n t h e " F i n d i n g s and O p i n i o n " s e c t i o n o f h i s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s compensable c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y on A p r i l 22, 1986; t h e r e f o r e he was n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r t h a t d a t e . C l a i m a n t r e c e i v e d -
t e m p o r a r y d i s a b i l i t y payments a f t e r t h a t d a t e . The i n s u r e r s h o u l d be 
a l l o w e d t o o f f s e t t h i s o v e r p a y m e n t even i f t h e i n s u r e r was d i l a t o r y 
i n s e e k i n g c l a i m c l o s u r e . A c l a i m a n t i s n o t l e f t w i t h o u t a remedy i f 
t h e r e i s an u n r e a s o n a b l e r e f u s a l o r d e l a y i n c l o s i n g a c l a i m . A 
p e n a l t y and a t t o r n e y f e e can be a s s e s s e d f o r u n r e a s o n a b l e 
p r o c e s s i n g . See ORS 656.262 ( 1 0 ) , L e s t e r v. W e y e r h a e u s e r , 70 Or App 
307 ( 1 9 8 4 ) . However, t h i s was n o t r a i s e d as an i s s u e i n t h i s 
p r o c e e d i n g a n d , t h e r e f o r e , i s w a i v e d . See M a v i s v. SAIF, 45 Or App 
1059 ( 1980 ) : B r i a n J . Shaw', 39 Van N a t t a T . 3 8 ( 1 9 8 7 ) . 

The B o a r d a f f i r m s t h e R e f e r e e ' s award o f an a d d i t i o n a l 15 
p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s l ow back p r o b l e m s m a k i n g a t o t a l award o f 30 p e r c e n t (96 
d e g r e e s ) . C l a i m a n t ' s e a r n i n g c a p a c i t y i s p e r m a n e n t l y i m p a c t e d by h i s 
m e d i c a l i m p a i r m e n t t h a t l i m i t s him t o l i g h t a c t i v i t i e s and h i s work 
e x p e r i e n c e s w h i c h l i m i t s h i s a d a p t a b i l i t y t o l e s s s t r e n u o u s 
a c t i v i t i e s . See ORS 6 5 6 . 2 1 4 ( 5 ) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1987 i s a f f i r m e d . 
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NORMA J . NELSON, C l a i m a n t WCB 86-12412 
P o z z i , W i l s o n , e t a l - C l a i m a n t ' s A t t o r n e y s A u g u s t 3, 1988 
Thomas H. J o h n s o n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Joh n s o n and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
S h e b l e y ' s o r d e r w h i c h f o u n d t h e d e c e d e n t ' s d e a t h t o be m a t e r i a l l y 
c a u s e d by a compen s a b l e f a l l and awarded s u r v i v o r ' s b e n e f i t s t o 
t h e d e c e d e n t ' s widow. The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

Decedent was a 6 0 - y e a r - o l d e l e c t r i c i a n who, on 
June 5 , 1 9 8 6 , s u s t a i n e d . a c o m p e n s a b l e f a l l w h i l e w o r k i n g on t h e 
r o o f o f a o n e - s t o r y r e s i d e n c e . The l a d d e r upon w h i c h he was 
s t a n d i n g b r o k e , and he hung f r o m t h e eaves u n t i l he f e l l , l a n d i n g 
on h i s b u t t o c k s . He s u s t a i n e d a l a c e r a t i o n t o t h e s c a l p i n t h e 
o c c i p i t a l a r e a , a f r a c t u r e d l e f t r a d i u s , and c o m p l a i n e d o f 
d i z z i n e s s and d o u b l e v i s i o n w h i c h q u i c k l y r e s o l v e d . 

D u r i n g t h e f o l l o w i n g f i v e d a y s , d e c e d e n t r e s t e d a t 
home. On June 1 0 , 1 9 8 6 , when h i s w i f e r e t u r n e d a t a p p r o x i m a t e l y 
2 : 3 0 p.m. f r o m r u n n i n g e r r a n d s , d e c e d e n t c o m p l a i n e d o f t h e sudden 
d e v e l o p m e n t o f s e v e r e a b d o m i n a l p a i n . He was t a k e n by ambulance 
t o t h e h o s p i t a l and was ag a i n - a t t e n d e d by Dr. Thomas, t h e 
emergency room p h y s i c i a n . The d e c e d e n t ' s b l o o d p r e s s u r e was low 
and t h e r e was a p a l p a b l e mass i n t h e abdomen. He was t a k e n t o t h e 
o p e r a t i n g room where Dr. E u s t e r m a n n , a g e n e r a l s u r g e o n , p r e p a r e d 
f o r i m m e d i a t e s u r g e r y . The d e c e d e n t went i n t o c a r d i a c a r r e s t , and 
a t h o r a c o t o m y f o r open c h e s t massage was p e r f o r m e d . R e s u s c i t a t i o n 
e f f o r t s were u n s u c c e s s f u l and t h e d e c e d e n t e x p i r e d . The abdomen, 
was n o t opened and no a u t o p s y was p e r f o r m e d . Dr. E u s t e r m a n n made 
no d e f i n i t i v e d i a g n o s i s o f t h e i n t r a - a b d o m i n a l c r i s i s . Cause o f 
d e a t h was l i s t e d as h e m o r r h a g i c shock due t o d i s s e c t i n g a b d o m i n a l 
a n e urysm. The d i a g n o s i s was based on t h e a b d o m i n a l symptoms, and 
o t h e r p o s s i b l e c a u s e s were n o t e x c l u d e d . 

By l e t t e r d a t e d September 3 , 1 9 8 6 , SAIF i s s u e d a p a r t i a l 
d e n i a l on t h e b a s i s t h a t t h e w o r k e r ' s d e a t h was n o t m a t e r i a l l y 
c a u s e d by t h e c o m p e n s a b l e i n j u r y . 

SAIF o b t a i n e d t h e o p i n i o n s o f Dr. G i r o d , an i n t e r n i s t , 
and Dr. P o r t e r , P r o f e s s o r o f S u r g e r y , D i v i s i o n o f V a s c u l a r S u r g e r y 
a t Oregon H e a l t h S c i e n c e s U n i v e r s i t y . Based on t h e i r r e v i e w o f 
t h e r e c o r d s , n e i t h e r f e l t t h a t t h e d e c e d e n t ' s d e a t h was r e l a t e d t o 
h i s f a l l f i v e days e a r l i e r . Dr. Eustermann f e l t - t h a t i t was "more 
l i k e l y , " r a t h e r t h a n j u s t " p o s s i b l e , " t h a t t h e f a l l was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e d e c e d e n t ' s d e a t h . 

CONCLUSIONS AND OPINION 

I n o r d e r t o e s t a b l i s h an e n t i t l e m e n t t o d e a t h b e n e f i t s , 
t h e d e c e d e n t ' s widow ( c l a i m a n t ) must show t h a t t h e co m p e n s a b l e 
f a l l f r o m t h e r o o f was, t o t h e d e g r e e o f r e a s o n a b l e m e d i c a l 
p r o b a b i l i t y , a m a t e r i a l c o n t r i b u t i n g cause o f t h e d e c e d e n t ' s 
d e a t h . Lenox v. SAIF, 54 Or App 5 5 1 ( 1 9 8 1 ) . C a u s a t i o n i n t h i s 
c a s e i n v o l v e s a c o m p l i c a t e d m e d i c a l q u e s t i o n . T h e r e f o r e , we r e l y 
on t h e e x p e r t m e d i c a l e v i d e n c e i n d e t e r m i n i n g w h e t h e r o r n o t 
c l a i m a n t has met her b u r d e n o f p r o o f . U r i s v. C o m p e n s a t i o n 
D e p a r t m e n t , 2 4 7 Or 4 2 0 ( 1 9 6 7 ) . 
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T h r e e p h y s i c i a n s have o f f e r e d o p i n i o n s r e g a r d i n g w h e t h e r 
o r n o t c l a i m a n t ' s f a l l on June 5, 1986, c o n t r i b u t e d t o h i s d e a t h 
f i v e days l a t e r . There a r e s e v e r a l r e a s o n s why, u n l i k e t h e 
R e f e r e e , we a r e n o t p e r s u a d e d by t h e o p i n i o n o f Dr. E u s t e r m a n n . 
F i r s t , Dr. Eustermann i s a g e n e r a l s u r g e o n , and t h e r e was no 
s h o w i n g t h a t he i s an e x p e r t i n v a s c u l a r a c c i d e n t s . Second, 
a l t h o u g h he a t t e n d e d t h e d e c e d e n t d u r i n g h i s f i n a l moments, 
Dr. E u s t e r m a n n d i d n o t open t h e abdomen t o d e t e r m i n e t h e p r o c e s s 
o r cause o f c l a i m a n t ' s c o n d i t i o n . Thus, he was i n no b e t t e r 
p o s i t i o n t o d e t e r m i n e what happened and what was t h e cause t h a n 
a n o t h e r e x p e r t who was p r o v i d e d an a c c u r a t e h i s t o r y . T h i r d , 
Dr. E u s t e r m a n n made no d e f i n i t i v e d i a g n o s i s , n o r was an a u t o p s y 
p e r f o r m e d t o d e t e r m i n e what a c t u a l l y o c c u r r e d . Dr. Eustermann 
based h i s o p i n i o n on what he d e s c r i b e d as a " s u p p o s i t i o n " o f what 
had o c c u r r e d w i t h t h e d e c e d e n t . F o u r t h , Dr. Eu s t e r m a n n o f f e r e d no 
e x p l a n a t i o n f o r t h e d e l a y between t h e f a l l and t h e sudden o n s e t o f 
a b d o m i n a l symptoms f i v e days l a t e r . N e i t h e r d i d he e x p l a i n why 
c l a i m a n t had no a b d o m i n a l symptoms when he p r e s e n t e d t o t h e 
emergency room on t h e day o f t h e f a l l . 

Dr. G i r o d i s an i n t e r n i s t . He i d e n t i f i e d t h e r i s k 
f a c t o r s p r e s e n t i n d e c e d e n t , i n c l u d i n g h y p e r t e n s i o n , c i g a r e t t e 
u s e , e l e v a t e d c h o l e s t e r o l l e v e l , a p o s i t i v e f a m i l y h i s t o r y o f 
h e a r t d i s e a s e , a p r e v i o u s m y o c a r d i a l i n f a r c t i o n , h i s male g e n d e r , 
and a d v a n c i n g age. He f u r t h e r s t a t e d t h a t a o r t i c aneurysms a l m o s t 
a l w a y s o c c u r s p o n t a n e o u s l y , w i t h o u t t r a u m a , as a r e s u l t o f 
a t h r o s c l e r o t i c h e a r t d i s e a s e . He f u r t h e r o p i n e d t h a t , i f t h e 
a n e u r i s m was r e l a t e d t o t r a u m a , i t w o u l d be e x p e c t e d t o o c c u r 
w i t h i n m i n u t e s o r h o u r s o f t h e f a l l , n o t f i v e d a ys l a t e r . 

Dr. P o r t e r , a v a s c u l a r s u r g e o n , r e v i e w e d t h e m e d i c a l 
f i l e and s t a t e d t h a t i t was c l e a r t o him t h a t c l a i m a n t d i e d o f a 
m a s s i v e i n t r a - a b d o m i n a l a o r t i c a neurysm. He a g r e e d w i t h Dr. G i r o d 
t h a t t h e r e was p r o b a b l y no r e l a t i o n s h i p b e t w e e n t r a u m a and t h e 
s u b s e q u e n t r u p t u r e o f t h e aneurysm. 

We d i s a g r e e w i t h t h e R e f e r e e t h a t Dr. P o r t e r ' s o p i n i o n 
was f l a w e d because h i s a s s u m p t i o n t h a t d e c e d e n t e x p e r i e n c e d a 
" s h o r t f a l l o f f o f a l a d d e r " was i n c o r r e c t . A c o m p a r i s o n o f t h e 
f a l l and i n j u r i e s s u s t a i n e d by d e c e d e n t w i t h t h e s e v e r e t r a u m a and 
r e s u l t i n g . . m a s s i v e i n t e r n a l o r g a n i n j u r i e s d e s c r i b e d by Dr. P o r t e r 
as n e c e s s a r y t o cause a r u p t u r e o f t h e a b d o m i n a l a o r t a p l a c e s 
Dr. P o r t e r ' s o p i n i o n r e g a r d i n g t h e s e v e r i t y o f c l a i m a n t ' s f a l l 
i n t o p e r s p e c t i v e . I n a d d i t i o n , t h e R e f e r e e ' s a s s u m p t i o n t h a t 
Dr. P o r t e r d i d n o t know t h a t t h e r e was a l a r g e a b d o m i n a l mass, i s 
i n c o r r e c t . Dr. P o r t e r , h a v i n g e x p e r t i s e i n t h i s a r e a , was 
i d e n t i f y i n g p o s s i b l e c a u s e s o f c l a i m a n t ' s p r o b l e m . F i n a l l y , t h e 
R e f e r e e ' s a t t r i b u t i o n ' o f g r e a t e r w e i g h t t o t h e o p i n i o n o f 
Dr. E u s t e r m a n n because he had a f i r s t - h a n d l o o k a t what was 
a c t u a l l y g o i n g on d i s r e g a r d s Dr. E u s t e r m a n n ' s own s t a t e m e n t t h a t 
he d i d n o t open t h e abdomen t o d e t e r m i n e what had o c c u r r e d i n t h a t 
a r e a . 

S t a n d i n g a l o n e , Dr. Eus t e r m a n n ' s o p i n i o n , w h i c h d e a l s 
w i t h " s u p p o s i t i o n " and "more l i k e l y , " does n o t r i s e t o t h e l e v e l 
o f r e a s o n a b l e m e d i c a l p r o b a b i l i t y r e q u i r e d t o meet c l a i m a n t ' s 
b u r d e n o f p r o o f . When t h e w e l l - r e a s o n e d o p i n i o n s o f t h e e x p e r t s , 
P o r t e r and G i r o d , a r e c o n s i d e r e d , t h e c a u s a l c o n n e c t i o n becomes 
even more remote.' We c o n c l u d e c l a i m a n t has n o t met h e r b u r d e n o f 
p r o o f . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 6 , 1 9 8 7 , i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s September 3, 1 9 8 6 d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . — ^ — — . . 

GAMES R. NEWTON, C l a i m a n t WCB 86-09390 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y A u g u s t 3, 1988 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Boar d Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l 
d e n i a l o f c l a i m a n t ' s m e d i c a l t r e a t m e n t f o r h i s c e r v i c a l and' r i g h t 
s h o u l d e r c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r 
g r a n t i n g c l a i m a n t no p e r m a n e n t d i s a b i l i t y . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

ISSUES 

1 . Whether m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s c o m p e n s a b l e 
neck and r i g h t s h o u l d e r i n j u r y was r e a s o n a b l e and n e c e s s a r y . 

2 . Whether c l a i m a n t i s e n t i t l e d t o an award o f 
p e r m a n e n t d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t i s a 36 y e a r o l d m i l l w o r k e r whose r i g h t l e g 
f e l l t h r o u g h a f l o o r , t h e r e b y c a u s i n g i n j u r y t o h i s neck and r i g h t 
knee on J u l y 2 9 , 1 9 8 5 . Dr. T a y l o r , c h i r o p r a c t o r , d i a g n o s e d 
c e r v i c a l and l u m b o s a c r a l s p r a i n / s t r a i n and began c o n s e r v a t i v e 
t r e a t m e n t . 

On O c t o b e r 1 5 , 1 9 8 5 , Dr. T a y l o r r e f e r r e d c l a i m a n t t o 
"The G r o w t h P l a c e " f o r c o u n s e l i n g f o r d e p r e s s i o n . 

On May 2 1 , 1 9 8 6 , t h e e m p l o y e r d e n i e d c u r r e n t m e d i c a l 
t r e a t m e n t "on t h e g r o u n d t h a t t r e a t m e n t was n o t r e a s o n a b l e o r 
n e c e s s a r y a t t h i s t i m e . " Dr. T a y l o r c o n t i n u e d t o p r o v i d e 
t r e a t m e n t . 

On J u l y 3, 1 9 8 6 , a D e t e r m i n a t i o n O r d e r awarded t e m p o r a r y 
d i s a b i l i t y f r o m A u g u s t 2 3 , 1 9 8 5 . t h r o u g h A p r i l 1 4 , 1 9 8 6 , b u t 
awarded no p e r m a n e n t d i s a b i l i t y : 

On A u g u s t 6, 1 9 8 6 , t h e e m p l o y e r d e n i e d r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c o u n s e l i n g a t "The Gr o w t h P l a c e . " 

C l a i m a n t i s a h i g h s c h o o l g r a d u a t e and has p r e v i o u s l y 
w o r k e d as a t r u c k d r i v e r , a u t o m e c h a n i c , c a r s a l e s m a n , and 
l a b o r e r . He has had no p r i o r back p r o b l e m s , e x c e p t f o r a neck 
i n j u r y i n 1 9 8 0 . He has had a v e r y s t o r m y m a r r i a g e w i t h many 
m a r i t a l and e m o t i o n a l p r o b l e m s t h a t p r e e x i s t e d t h i s i n d u s t r i a l 
i n j u r y . 

C l a i m a n t i s n o t a c r e d i b l e w i t n e s s . He has no p e r m a n e n t 
i m p a i r m e n t r e l a t e d t o h i s 1 9 8 5 i n d u s t r i a l i n j u r y . F u r t h e r , 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t a f t e r May 2 1 , 1 9 8 6 was n e i t h e r 
r e a s o n a b l e n o r n e c e s s a r y t r e a t m e n t r e g a r d i n g h i s c o m p e n s a b l e 
i n j u r y . „„„ 
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CONCLUSIONS OF LAW 

E x t e n t o f p e r m a n e n t d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o c a r r y h i s 
b u r d e n o f p r o o f i n e s t a b l i s h i n g any p e r m a n e n t d i s a b i l i t y as a 
r e s u l t o f t h e compensable i n j u r y . A c c o r d i n g t o t h e R e f e r e e , 
c l a i m a n t ' s f a i l u r e o f p r o o f was due t o b o t h h i s l a c k o f 
c r e d i b i l i t y o r o b j e c t i v e p h y s i c a l f i n d i n g s . We a g r e e . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , we c o n s i d e r h i s l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l 
i m p a i r m e n t a t t r i b u t a b l e t o t h e compensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t s e g . We a p p l y t h e s e r u l e s as g u i d e l i n e s . , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 
505, 510 (1984 ) ; F r a i j o T . F r e d N. Bay News Co., 59 Or App 260 
( 1 9 8 2 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g h i s c o n t e n t i o n s by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e . H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 
51 ( 1 9 7 9 ) . 

C l a i m a n t t e s t i f i e d t h a t he has o c c a s i o n a l l o w back p a i n 
and c o n s t a n t neck and s h o u l d e r p a i n w h i c h i n c r e a s e s w i t h 
a c t i v i t i e s . He s a i d he c o u l d n o t r e t u r n t o any o f h i s f o r m e r 
o c c u p a t i o n s . . Dr. T a y l o r has o p i n e d t h a t c l a i m a n t has some 
p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h i s J u l y 1985 i n j u r y , b u t he 
has n o t e l a b o r a t e d on t h i s v ague, g e n e r a l a s s e s s m e n t . Dr. B o l i n , 
a c h i r o p r a c t o r who saw c l a i m a n t i n A p r i l 1986, has o p i n e d t h a t 
c l a i m a n t has some m i n i m a l p e r m a n e n t i m p a i r m e n t . 

Matched a g a i n s t t h e above e v i d e n c e i s a g r e a t d e a l o f 
c o n t r a r y e v i d e n c e . S e v e r a l e x a m i n e r s who have seen c l a i m a n t s i n c e 
h i s i n j u r y have q u e s t i o n e d h i s r e l i a b i t y and have f o u n d no 
o b j e c t i v e e v i d e n c e o f i m p a i r m e n t . Dr. H o w e l l , an o s t e o p a t h i c 
p h y s i c i a n who saw c l a i m a n t i n September 1985, f o u n d no o b j e c t i v e 
a b n o r m a l i t i e s t o s u p p o r t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f p a i n 
i n h i s neck and ba c k . He a l s o s u g g e s t e d t h a t c l a i m a n t m i g h t n o t 
be a r e l i a b l e h i s t o r i a n . Dr. C o l b a c h , a p s y c h i a t r i s t who saw 
c l a i m a n t i n A p r i l 1986, r e p o r t e d t h a t c l a i m a n t was e x t r e m e l y 
u n c o o p e r a t i v e and he o p i n e d t h a t c l a i m a n t m i g h t be m a l i n g e r i n g . 
The O r t h o p a e d i c C o n s u l t a n t s saw c l a i m a n t i n A p r i l 1986 and 
r e p o r t e d no o b j e c t i v e a b n o r m a l i t i e s t o s u b s t a n t i a t e c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s . They o p i n e d t h a t c l a i m a n t had no 
d i s a b i l i t y as a r e s u l t o f h i s J u l y 1985 i n j u r y . Dr. G a t t e r m a n , a 
c h i r o p r a c t o r who saw c l a i m a n t i n May 1986, r e p o r t e d no o b j e c t i v e 
f i n d i n g s and f e l t t h a t c l a i m a n t had no p e r m a n e n t i m p a i r m e n t . She 
a l s o s u g g e s t e d t h a t c l a i m a n t m i g h t n o t be a r e l i a b l e h i s t o r i a n . -
Dr. Peterson., a c h i r o p r a c t o r who saw c l a i m a n t i n March 1987, 
o p i n e d t h a t c l a i m a n t had no pe r m a n e n t i m p a i r m e n t . 

S u r v e i l l a n c e f i l m s t a k e n o f c l a i m a n t ' s a c t i v i t i e s i n 
November 1986 and F e b r u a r y 1987 u n d e r m i n e t h e r e l i a b i l i t y o f h i s 
s u b j e c t i v e a s s e r t i o n s o f p a i n and l i m i t a t i o n s . As n o t e d e a r l i e r , 
c l a i m a n t t e s t i f i e d t h a t he had low back and neck and s h u l d e r p a i n 
w h i c h i n c r e a s e d w i t h a c t i v i t i e s ; he a l s o s a i d t h a t he w o u l d n o t be 
a b l e t o r e t u r n t o any o f h i s f o r m e r o c c u p a t i o n s . He f u r t h e r 
t e s t i f i e d t h a t he o c c a s i o n a l l y w o r k e d on h i s own c a r b u t l i m i t e d 
s u c h a c t i v i t y t o c h a n g i n g s p a r k p l u g s and o i l . He added t h a t he 
had n o t done any p u s h i n g o r p u l l i n g a c t i v i t i e s s i n c e h i s i n j u r y , 
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w i t h t h e e x c e p t i o n o f h i s l a w n mower. The s u r v e i l l a n c e f i l m s 
p r e s e n t a v e r y d i f f e r e n t p i c t u r e o f c l a i m a n t ' s p h y s i c a l 
c a p a b i l i t i e s . The f i l m s show no o b v i o u s d i s a b i l i t y . C l a i m a n t was 
seen w o r k i n g under t h e hood o f h i s t r u c k , on t h e t r u c k d o o r , and 
unde r t h e d a s h b o a r d on numerous o c c a s i o n s . The f i l m s a l s o 
r e v e a l e d t h a t c l a i m a n t was a b l e t o push and p u l l h i s t r u c k o u t o f 
h i s d r i v e w a y on numerous o c c a s i o n s t o g e t i t s t a r t e d . On two 
o c c a s i o n s he pushed h i s t r u c k back up t h e h i l l a f t e r i t f a i l e d t o 
s t a r t . Dr. T a y l o r v i e w e d t h e s u r v e i l l a n c e f i l m s and a l t h o u g ' h he 
d i d n o t f u l l y r e t r a c t h i s o p i n i o n r e g a r d i n g c l a i m a n t ' s p e r m a n e n t 
i m p a i r m e n t , he d i d a c k n o w l e d g e t h a t c l a i m a n t has a t e n d e n c y t o 
o v e r s t a t e t h i n g s . 

C o n s i d e r i n g t h e r e p o r t s o f D r s . H o w e l l , C o l b a c h , and 
G e t t e r m a n and t h e s u r v e i l l a n c e f i l m s , we f i n d t h a t c l a i m a n t i s n o t 
r e l i a b l e r e g a r d i n g h i s s u b j e c t i v e a s s e r t i o n s o f p a i n and 
l i m i t a t i o n s . F u r t h e r , c o n s i d e r i n g t h e o p i n i o n s o f D r s . H o w e l l , . 
G a t t e r m a n , P e t e r s o n and t h e O r t h o p a e d i c C o n s u l t a n t s , and t h e 
u n r e l i a b i l i t y o f c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s / l i m i t a t i o n s , we 
f i n d t h a t c l a i m a n t has no p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h i s . 
1985 work i n j u r y . A b s e n t p e r m a n e n t i m p a i r m e n t t h e r e i s no b a s i s 
f o r a f i n d i n g o f l o s s o f e a r n i n g c a p a c i t y and a r e s u l t a n t award o f 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

M e d i c a l s e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t t h e p r e p o n d e r a n c e o f t h e 
e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t was i n need o f some f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t a f t e r he became m e d i c a l l y s t a t i o n a r y . We 
d i s a g r e e t h a t t h e t r e a t m e n t a d d r e s s e d by t h e May 2 1 , 1986 d e n i a l 
was r e a s o n a b l e o r n e c e s s a r y . 

To e s t a b l i s h e n t i t l e m e n t t o c o m p e n s a t i o n f o r m e d i c a l 
s e r v i c e s u n d e r ORS 6 5 6 . 2 4 5 ( 1 ) , c l a i m a n t must p r o v e t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f t h e m e d i c a l s e r v i c e s and a c a u s a l 
r e l a t i o n b e t w e e n t h e m e d i c a l s e r v i c e s and t h e c o m p e n s a b l e i n j u r y . 
J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) ; West v. SAIF, 74 Or'App 
317, 320 ( 1 9 8 5 ) . To p r o v e t h e r e a s o n a b l e n e s s and n e c e s s i t y o f 
r e n d e r e d m e d i c a l s e r v i c e s , c l a i m a n t must show t h a t a t t h e t i m e t h e 
s e r v i c e s were r e n d e r e d t h e y were l i k e l y t o be o f s i g n i f i c a n t 
c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e o r r e s t o r a t i v e b e n e f i t . _I_d. a t 
3 2 0 - 2 1 ; M i c h a e l D. B a r l o w , 38 Van N a t t a 196, 197-8 ( 1 9 8 6 ) . To 
p r o v e a c a u s a l r e l a t i o n b e t w e e n t h e m e d i c a l s e r v i c e s and a 
c o m p e n s a b l e i n j u r y o r d i s e a s e , c l a i m a n t must show t h a t t h e 
co m p e n s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a use o f t h e need 
f o r t h e s e r v i c e s . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) ; J o r d a n v. SAIF, s u p r a , 
86 Or App a t 32. M a t e r i a l c o n t r i b u t i n g cause means a s u b s t a n t i a l 
c a u s e , b u t n o t n e c e s s a r i l y t h e s o l e cause o r even t h e most 
s i g n i f i c a n t c a u s e . Van B l o k l a n d v. OHSU, s u p r a . 87 Or App a t 698. 

We have a l r e a d y c o n c l u d e d t h a t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s a r e n o t a r e l i a b l e g u i d e f o r t h e r a t i n g o f p e r m a n e n t 
d i s a b i l i t y . T h e r e f o r e , we a l s o c o n c l u d e t h a t c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s a r e n o t a r e l i a b l e b a s i s f o r e s t a b l i s h i n g 
t h e r e a s o n a b l e n e s s and n e c e s s i t y o f h i s c o n t i n u i n g m e d i c a l 
t r e a t m e n t . I n s t e a d , we r e l y upon t h e o b j e c t i v e m e d i c a l e v i d e n c e 
i n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s m e d i c a l t r e a t m e n t was l i k e l y t o 
be o f s i g n i f i c a n t c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e o r r e s t o r a t i v e 
b e n e f i t . We c o n c l u d e t h a t i t was n o t . 

The O r t h o p a e d i c C o n s u l t a n t s , Dr. G a t t e r m a n and 
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Dr. Howell r e p o r t e d no o b j e c t i v e f i n d i n g s t o s u b s t a n t i a t e 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . Dr. Gatterman b e l i e v e d t h a t 
c h i r o p r a c t i c t r e a t m e n t was not necessary. Dr. Howell had 
p r e v i o u s l y expressed the same view. 

Dr. B o l i n recommended f u r t h e r c h i r o p r a c t i c t r e a t m e n t , 
but he d i d not i n d i c a t e whether such t r e a t m e n t should c o n t i n u e f o r 
a pr o l o n g e d p e r i o d or o n l y f o r â  s h o r t d u r a t i o n . 

While Dr. Ta y l o r b e l i e v e d t h a t c l a i m a n t ' s c o n d i t i o n 
would have d e t e r i o r a t e d w i t h o u t c h i r o p r a c t i c t r e a t m e n t , we do not 
f i n d h i s o p i n i o n p e r s u a s i v e . Dr. Ta y l o r a d m i t t e d t o a r a t h e r 
s u b s t a n t i a l f i n a n c i a l stake i n the outcome of c l a i m a n t ' s h e a r i n g . 
He a l s o a d m i t t e d t o a b i a s a g a i n s t workers' compensation 
c a r r i e r s . F i n a l l y , h i s medical o p i n i o n s were i n l a r g e p a r t based 
upon c l a i m a n t ' s r e l i a b i l i t y as a h i s t o r i a n . 

Dr. Peterson b e l i e v e d t h a t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s outweighed any o b j e c t i v e f i n d i n g s and t h e r e was no 
evidence of permanent d i s a b i l i t y . He opined t h a t c l a i m a n t ' s 
c e r v i c a l and upper t h o r a c i c spine c o u l d p o s s i b l y b e n e f i t , from some 
o c c a s i o n a l c h i r o p r a c t i c c a r e . We a t t a c h l i t t l e w eight t o an 
o p i n i o n expressed o n l y i n p o s s i b i l i t i e s . 

C o n s i d e r i n g c l a i m a n t ' s u n r e l i a b i l i t y r e g a r d i n g h i s 
s u b j e c t i v e c o m p l a i n t s , t he l a c k of o b j e c t i v e f i n d i n g s r e p o r t e d by 
s e v e r a l examiners, and the weakness of the opinions, of 
Drs. T a y l o r , B o l i n , and Peterson, we conclude t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h the reasonableness and n e c e s s i t y of any 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t subsequent t o the May 21, 1986 
d e n i a l . 

ORDER 

The Referee's order dated May 12, 1987 i s reversed i n 
p a r t and a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's, d e n i a l 
dated May 21, 1986 i s r e i n s t a t e d and upheld. The Referee's award 
of an a t t o r n e y fee t o c l a i m a n t f o r p r e v a i l i n g a g a i n s t the d e n i a l 
i s r e v e r s e d . The remainder o f the Referee's order i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d fee not t o exceed $240. 

SCOTT E. PARKER, Claimant WCB 87-12751 & 87-13571 
Max Rae, Claimant's Attorney August 3, 1988 
B o t t i n i , et a l . , Defense Attorneys Order on Review 
Cummins, et a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and c r i d e r . 

Claimant r e q u e s t s review of Referee H e t t l e ' s o r d e r t h a t : 
(1) upheld t he s e l f - i n s u r e d employer's a g g r a v a t i o n and med i c a l 
s e r v i c e s d e n i a l r e l a t i n g t o h i s neck and shoulder c o n d i t i o n ; and (2) 
upheld L i b e r t y Northwest Insurance C o r p o r a t i o n ' s "new i n j u r y " d e n i a l 
f o r t h e same c o n d i t i o n . We a f f i r m . 

ISSUES 

1. C o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t neck and shoulder 
c o n d i t i o n . 

2. R e s p o n s i b i l i t y f o r t he c o n d i t i o n . 

3. The s e l f - i n s u r e d employer's medical s e r v i c e s d e n i a l . 
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FINDINGS OF FACT 

On J u l y 22, 1982, c l a i m a n t was w o r k i n g f o r Norpac Foods 
I n c . , a s e l f - i n s u r e d employer-, when he s t r u c k the l e f t s i d e of h i s 
neck on a beam w h i l e c l e a n i n g . Dr. Barnes, f a m i l y p r a c t i t i o n e r , 
diagnosed neck c o n t u s i o n and r e l e a s e d c l a i m a n t from work. 

Claimant began t r e a t m e n t w i t h Dr. Degner, M.D. On 
August 1 1 , 1982, Dr. Degner r e l e a s e d c l a i m a n t t o r e g u l a r work 
w i t h o u t r e s t r i c t i o n s . Claimant s u b s e q u e n t l y e x p e r i e n c e d a b r i e f 
f l a r e - u p of symptoms. However, on August 24, 1982, Dr. Degner 
r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of 
August 20, 1982 and c o u l d r e t u r n t o work w i t h o u t r e s t r i c t i o n s . 

A September 27, 1982 D e t e r m i n a t i o n Order awarded no 
permanent d i s a b i l i t y . 

I n October 1982, c l a i m a n t again t r e a t e d w i t h Dr. Barnes 
f o r neck s t i f f n e s s and p a i n . Dr. Barnes took c l a i m a n t o f f work 
from September' 21, 1982 u n t i l October 14, 1982. On 
October 28, 1982, the Orthopaedic C o n s u l t a n t s examined c l a i m a n t 
and diagnosed c e r v i c a l c o n t u s i o n and s t r a i n i n v o l v i n g t h e l e f t 
p r o x i m a l t r a p e z i u s area. 

I n January 1983, c l a i m a n t began t r e a t i n g w i t h Dr. K l a s s , 
p h y s i c i a n and surgeon, f o r neck c o m p l a i n t s which had commenced one 
week e a r l i e r . Dr. Klass noted t h a t c l a i m a n t ' s c o m p l a i n t s began 
w i t h o u t a new i n c i d e n t of trauma. He wrote Norpac r e q u e s t i n g t h a t 
c l a i m a n t ' s c l a i m be reopened. The c l a i m was not reopened f o r time 
l o s s , but Norpac c o n t i n u e d t o pay m e d i c a l b e n e f i t s . 

I n 1983, c l a i m a n t began seasonal work f o r a n u r s e r y . 
Claimant's work a c t i v i t i e s i n c l u d e d p r e p a r i n g p l a n t s f o r shipment, 
moving t r a y s of p l a n t s w e i g h i n g around 30 pounds and c l e a n i n g up 
greenhouses. The number o f days and hours c l a i m a n t worked 
depended on t h e needs of the employer. Claimant worked a t t h e 
n u r s e r y from 1983 u n t i l 1986. Due t o the seasonal n a t u r e of 
c l a i m a n t ' s work, he c u t f i r e w o o d when not w o r k i n g . f o r the n u r s e r y . 

Dr. K l a s s ' c h a r t notes r e v e a l t h a t c l a i m a n t t r e a t e d f o r 
an eye problem r e l a t e d t o h i s wood c u t t i n g a c t i v i t i e s i n 
J u l y 1984. Claimant a l s o t r e a t e d w i t h Dr. Klass f o r an a n k l e 
i n j u r y i n August 1985. The c h a r t notes c o n c e r n i n g these 
c o n d i t i o n s c o n t a i n no mention of neck problems.. 

I n December 1986, c l a i m a n t went t o work f o r L i b e r t y 
Northwest's i n s u r e d , g r a d i n g veneer. T h i s work r e q u i r e d - t h a t 
c l a i m a n t r e p e t i t i v e l y grasp veneer sheets w e i g h i n g a p p r o x i m a t e l y 
one pound and t o s s them from a moving c h a i n i n t o a. c a r t . I n 
June 1987, c l a i m a n t began t r e a t i n g w i t h Dr. Klass f o r neck and 
s h o u l d e r p a i n . Dr. Klass r e l e a s e d c l a i m a n t from h i s r e g u l a r 
work. Claimant underwent p h y s i c a l t h e r a p y i n June and J u l y 1987. 
However, on J u l y 21, 1987, Dr. Klass noted l i t t l e change i n 
c l a i m a n t ' s c o n d i t i o n and r e f e r r e d him t o Dr. P o l l a r d , o r t h o p e d i s t . 

On J u l y 28, 1987, Dr. P o l l a r d r e p o r t e d t h a t c l a i m a n t had 
s u b j e c t i v e c o m p l a i n t s of neck pa-in w i t h o u t o b j e c t i v e f i n d i n g s . 
Subsequently, Dr. Klass r e l e a s e d c l a i m a n t f o r r e g u l a r work on 
August 10, 198-7. 
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On August 10, 1987, L i b e r t y Northwest denied c l a i m a n t ' s 
"new i n j u r y " c l a i m on the b a s i s of c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . Subsequently, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m 
w i t h Norpac. On August 24, 1987, Norpac denied t h e a g g r a v a t i o n 
c l a i m on c o m p e n s a b i l i t y and r e s p o n s i b i l i t y grounds. Claimant 
t i m e l y appealed b o t h d e n i a l s . Because c o m p e n s a b i l i t y was an 
i s s u e , t h e Workers' Compensation Department d e c l i n e d c l a i m a n t ' s 
request f o r a d e s i g n a t e d paying agent pursuant t o ORS 656.307. 

Based upon our de novo review of the r e c o r d , we f i n d 
t h a t c l a i m a n t e x p e r i e n c e d i n t e r m i t t e n t neck symptoms between 1982 
and 1987 of unknown e t i o l o g y . We f u r t h e r f i n d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s not c a u s a l l y r e l a t e d t o e i t h e r h i s 1982 
i n j u r y or h i s employment a c t i v i t i e s w i t h L i b e r t y Northwest's 
i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t he t h r e s h o l d 
i s s u e i s c o m p e n s a b i l i t y . Joseph L. Woodward, 39 Van Natt a 1163, 
1164 ( 1 9 8 7 ) . I f t he c l a i m i s compensable, then t h e t r i e r of f a c t 
must address the i s s u e of r e s p o n s i b i l i t y . See Runf t v. SAIF, 303 
Or 493, 498-99 (19 8 7 ) . ' F u r t h e r , c l a i m a n t c a r r i e s t h e burden o f 
p r o v i n g t h a t a c o n d i t i o n g i v i n g r i s e t o a need f o r me d i c a l 
t r e a t m e n t or d i s a b i l i t y i s m a t e r i a l l y r e l a t e d t o a compensable 
c l a i m . Grable v. Weyerhaeuser Company, 291 Or 397 (198 1 ) ; M i l b u r n 
v. Weyerhaeuser Company, 88 Or App 375 (198 7 ) . 

C o m p e n s a b i l i t y of the A g g r a v a t i o n Claim 

I n o rder t o prove an a g g r a v a t i o n c l a i m , c l a i m a n t must 
e s t a b l i s h t h a t h i s neck and shoulder c o n d i t i o n i s r e l a t e d t o h i s 
o r i g i n a l i n j u r y and has worsened s i n c e t h e l a s t award of 
compensation. ORS 656.273. 

Drs. Degner and Barnes t r e a t e d c l a i m a n t f o l l o w i n g h i s 
o r i g i n a l compensable i n j u r y . On November 12, 1987, Dr. Degner 
r e p o r t e d t h a t c l a i m a n t should have f u l l y r ecovered from the 1982 
i n j u r y w i t h i n 6 t o 12 months. T h e r e f o r e , he d i d not f e e l t h a t 
c l a i m a n t ' s c u r r e n t neck problems were r e l a t e d t o the 1982 i n j u r y . 
We acknowledge t h a t Dr. Degner l a s t examined c l a i m a n t i n 
August 1982, more than f i v e years p r i o r t o the date of h i s 
r e p o r t . T h i s f a c t goes t o the weight t o be assigned t o h i s 
o p i n i o n but i s not cause t o r e j e c t h i s t e s t i m o n y _in t o t o . 

S i m i l a r l y , Dr. Barnes l a s t examined c l a i m a n t i n 1982. 
However, he a l s o had the o p p o r t u n i t y t o observe c l a i m a n t ' s 
t e s t i m o n y a t h e a r i n g . Dr. Barnes i n i t i a l l y t e s t i f i e d t h a t 
c l a i m a n t ' s ongoing c o m p l a i n t s were r e l a t e d , a t l e a s t i n p a r t , t o 
h i s 1982 i n j u r y . However, Dr. Barnes had not y e t reviewed t h e 
r e p o r t s o f Dr. P o l l a r d and Dr. Kl a s s . A f t e r r e v i e w i n g these 
r e p o r t s , Dr. Barnes concluded t h a t c l a i m a n t ' s c o n d i t i o n was 
p r o b a b l y not r e l a t e d t o h i s 1982 i n j u r y . Dr. Barnes f u r t h e r 
opined t h a t Drs. Klass and P o l l a r d were i n a b e t t e r p o s i t i o n than 
he i n ord e r t o e v a l u a t e c a u s a t i o n of c l a i m a n t ' s ongoing symptoms. 

N e i t h e r Dr. Klass nor Dr. P o l l a r d found a r e l a t i o n s h i p 
between t he 1982 i n j u r y and c l a i m a n t ' s neck and sho u l d e r c o n d i t i o n 
i n 1987. Dr. Kl a s s , who f i r s t t r e a t e d c l a i m a n t i n January 1983, 
was u n c e r t a i n as t o any ca u s a l r e l a t i o n s h i p between c l a i m a n t ' s 
1982 i n j u r y and h i s r e p o r t e d January 1983 symptoms. I t f o l l o w s 
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t h a t a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1982 i n j u r y and h i s 
symptoms f i v e years l a t e r , i n 1987, i s even more a t t e n u a t e d . I n 
c o n c l u s i o n , we agree w i t h t he Referee t h a t t h e med i c a l evidence 
does not su p p o r t a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s "current 
c o n d i t i o n and h i s 1982 i n j u r y . 

C laimant t e s t i f i e d t o c o n t i n u i n g symptoms ever s i n c e the 
1982 i n j u r y . T his h i s t o r y i s s u g g e s t i v e of a c a u s a l r e l a t i o n s h i p 
between the i n j u r y and c l a i m a n t ' s c u r r e n t c o n d i t i o n . However, 
d u r i n g t h i s p e r i o d , c l a i m a n t spent two t o t h r e e years w o r k i n g i n a 
n u r s e r y and c u t t i n g f i r e w o o d . The r e c o r d l a c k s any e x p e r t m e d i c a l 
evidence as t o the e f f e c t t h i s i n t e r v e n i n g l a b o r may have had on. 
c l a i m a n t ' s c o n d i t i o n . Given t h i s h i s t o r y o f i n t e r v e n i n g p h y s i c a l 
l a b o r , we c o n s i d e r t he medical c a u s a t i o n of c l a i m a n t ' s ongoing 
neck symptoms t o be a complex medical q u e s t i o n . While c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , we f i n d r e s o l u t i o n of t h i s q u e s t i o n t o be 
l a r g e l y dependent on e x p e r t medical o p i n i o n . Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (1 9 8 5 ) . 

The m e d i c a l evidence u n i f o r m a l l y suggests t h a t 
c l a i m a n t ' s 1982 i n j u r y was minimal and should have r e s o l v e d w i t h i n 
a r e l a t i v e l y b r i e f p e r i o d of t i m e . Only Dr. Barnes opines t h a t 
c l a i m a n t ' s ongoing symptoms i n 1987 are r e l a t e d t o h i s 1982 
i n j u r y . Dr. Barnes subse q u e n t l y changes h i s o p i n i o n . From 
c l a i m a n t ' s s t a n d p o i n t , t h e best t h a t can be s a i d of Dr. Barnes 
t e s t i m o n y i s t h a t i t i s e q u i v o c a l r e g a r d i n g t he c a u s a l 
r e l a t i o n s h i p q u e s t i o n . Consequently, c l a i m a n t has f a i l e d t o prove 
t h a t h i s c u r r e n t c o n d i t i o n i s r e l a t e d t o h i s 1982 i n d u s t r i a l 
i n j u r y . 

C o m p e n s a b i l i t y o f the "New I n j u r y " Claim 

Claimant's c o n t e n t i o n of a "new i n j u r y " w h i l e w o r k i n g 
f o r L i b e r t y Northwest's i n s u r e d s i m i l a r l y l a c k s p e r s u a s i v e m e d i c a l 
or l a y s u p p o r t . Dr. Barnes t e s t i f i e d t h a t c l a i m a n t ' s employment 
f o r L i b e r t y Northwest's i n s u r e d was the l e a s t l i k e l y cause of h i s 
c o n d i t i o n . The most l i k e l y cause i n Dr. Barnes' o p i n i o n was 
e i t h e r an i d i o p a t h i c cause or an i n c i d e n t of some s o r t which 
c l a i m a n t had f o r g o t t e n . 

Dr. P o l l a r d noted an absence of o b j e c t i v e f i n d i n g s and 
was s u s p i c i o u s o f secondary g a i n . Dr. Klass r e p o r t e d t h a t he was 
u n c e r t a i n whether c l a i m a n t ' s neck symptoms were r e l a t e d t o h i s 
employment w i t h L i b e r t y Northwest's i n s u r e d . He opined t h a t 
c l a i m a n t ' s c o n d i t i o n "may have been c o m p l e t e l y u n r e l a t e d t o any 
employment." C o n s i s t e n t w i t h t he medical e v i d e n c e , c l a i m a n t d i d 
not b e l i e v e t h a t h i s employment i n 1987 had made h i s c o n d i t i o n 
worse. We conclude t h a t c l a i m a n t has f a i l e d t o prove t h a t h i s 
employment w i t h L i b e r t y Northwest's i n s u r e d was c a u s a l l y r e l a t e d 
t o h i s ongoing symptoms. 

D e n i a l of Medical S e r v i c e s . . 

For t he same reasons s t a t e d above, we conclude t h a t t h e 
1982 i n j u r y i s not a m a t e r i a l cause of c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . Norpac's me d i c a l s e r v i c e s d e n i a l i s upheld. See 
Jordan v. SAIF, 86 Or App 29 (1987). 

R e s p o n s i b i l i t y 

We a f f i r m and adopt t he Referee's c o n c l u s i o n and o p i n i o n 
w i t h r e g a r d t o the r e s p o n s i b i l i t y i s s u e . 
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ORDER 

The Referee's order dated January 1 1 , 1988 i s a f f i r m e d . 
A c l i e n t - p a i d fee not t o exceed $1,341 i s approved, payable t o 
counsel f o r L i b e r t y Northwest Insurance C o r p o r a t i o n . A 
c l i e n t - p a i d fee not t o exceed $600 i s approved, payable t o counsel 
f o r the s e l f - i n s u r e d employer. . 

ANA M. PINEDA, Claimant . WCB 86-12896 
Kenneth D. Peterson, Claimant's Attorney August 3, 1988 
Schwabe, et a l . , Defense Attorneys' Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s review of t h a t 
p o r t i o n of Referee Fink's order which set a s i d e i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n and medical s e r v i c e s c l a i m f o r her c u r r e n t 
low back, l e f t l e g and l e f t f o o t c o n d i t i o n s . Claimant 
c r o s s - r e q u e s t s review of those p o r t i o n s of the o r d e r which: ( 1 ) 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y fee f o r the employer's 
a l l e g e d f a i l u r e t o accept or ^deny her "new i n j u r y " c l a i m f o r the 
a f o r e m e n t i o n e d c o n d i t i o n s i n a t i m e l y manner; and ( 2 ) a f f i r m e d the 
D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y . We 
a f f i r m . 

ISSUES 

1. E x t ent of permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n . 

2. A g g r a v a t i o n of low back, l e f t l e g and l e f t f o o t 
c o n d i t i o n s . 

3. P e n a l t y and a t t o r n e y fee f o r l a t e d e n i a l . 
FINDINGS OF FACT 

Claimant i s a u t i l i t y worker whose d u t i e s i n c l u d e 
pushing and a r r a n g i n g t o t e s ( l a r g e cardboard b o x e s ) , o f t e n w i t h 
her f e e t . .On January 29, 1986, she compensably i n j u r e d her low 
back and l e f t l e g and f o o t . The d i a g n o s i s was a l u m b o s a c r a l 
s t r a i n , though she a l s o s u f f e r e d l e f t l e g and f o o t p a i n . She 
became m e d i c a l l y s t a t i o n a r y on March 4, 1986. Her c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order on March 18, 1986 w i t h no permanent 
d i s a b i l i t y award. She began t r e a t i n g w i t h Dr. F e i n b e r g , a 
c h i r o p r a c t o r , and was r e l e a s e d f o r r e g u l a r work i n June 1986. 
L a t e r t h a t month, c l a i m a n t changed her care t o Dr. P e t e r s o n , a 
c h i r o p r a c t o r . She experienced no low back or l e g p a i n f o r s e v e r a l 
weeks p r i o r t o August 1986. We are unable t o f i n d t h a t c l a i m a n t 
s u s t a i n e d any permanent p h y s i c a l impairment from t h i s i n j u r y . 

Claimant r e t u r n e d t o work and, i n e a r l y August 1986, 
e x p e r i e n c e d a sudden onset of i n c r e a s i n g p a i n i n her low back and 
l e f t l e g and f o o t w h i l e pushing a t o t e w i t h her l e f t f o o t . 
C laimant t r e a t e d w i t h Dr. Feinberg and, on August 1 1 , 198-6, 
Feinberg completed a Form 827 ( F i r s t Medical R e p o r t ) , d e s i g n a t i n g 
August 5 as the date of i n j u r y . The d o c t o r diagnosed a 
s p r a i n - t y p e i n j u r y t o the low back and r e l e a s e d her f o r r e g u l a r 
work, n o t i n g t h a t c l a i m a n t was " i n j u r e d s i m i l a r l y e a r l y t h i s year 
at work." L a t e r i n August, Feinberg r e s t r i c t e d c l a i m a n t t o l i g h t 
work. Claimant d i d not complete a Form 801 f o r the August episode. 

On September 3, 1986, the employer i s s u e d a " p a r t i a l 
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d e n i a l " based on med i c a l i n f o r m a t i o n t h a t c l a i m a n t ' s c u r r e n t 
c o m p l a i n t s were not r e l a t e d t o her January 29 i n j u r y . I t 
suggested t h a t c l a i m a n t submit b i l l s f o r her med i c a l t r e a t m e n t t o 
her p r i v a t e h e a l t h i n s u r e r . T h e r e a f t e r , c l a i m a n t requested a 
h e a r i n g , l i s t i n g as p o t e n t i a l i s s u e s , the c o m p e n s a b i l i t y of an . 
i n d u s t r i a l i n j u r y , m e d i c a l s e r v i c e s , and a p e n a l t y and a t t o r n e y 
fee f o r an improper d e n i a l . On November 13, 1986, the employer 
f i l e d a response, denying c l a i m a n t ' s c o n t e n t i o n s . 

On November 19, 1986, c l a i m a n t f i l e d a Supplemental 
Request For He a r i n g , r a i s i n g the iss u e of the employer's f a i l u r e 
t o accept or deny t he "new i n j u r y " c l a i m which was r e p o r t e d on the 
Form 827. On December 1, 1986, the employer f i l e d a supplemental 
response, denying t h a t i t s conduct was unreasonable. On 
December 9, 1986, the employer's counsel a d v i s e d c l a i m a n t ' s 
a t t o r n e y t h a t the "new i n j u r y " c l a i m was denied as w e l l . 

At the time of h e a r i n g , c l a i m a n t c o n t i n u e d t o have low 
back and l e f t f o o t p a i n , though i t had d i m i n i s h e d t o some degree 
s i n c e August 1986. A l t h o u g h she c o n t i n u e d t o p e r f o r m r e g u l a r work 
d u t i e s f o r t h e employer, her j o b was m o d i f i e d t o a l l o w f o r t h e use 
of a hook i n moving t o t e s . We f i n d t h a t c l a i m a n t has s u s t a i n e d a 
permanent l o s s of e a r n i n g c a p a c i t y s i n c e t h e March 18, 1986 
D e t e r m i n a t i o n Order. We f u r t h e r f i n d t h a t t h e January 1986 i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o t h a t l o s s of e a r n i n g c a p a c i t y . 

CONCLUSIONS AND OPINION 

The Referee a f f i r m e d the March 18, 1986 D e t e r m i n a t i o n Order t h a t 
awarded no permanent d i s a b i l i t y f o r t h e January 29, 1986 i n j u r y . 
The Referee a l s o s e t as i d e t h e employer's d e n i a l and remanded t h e 
c l a i m t o the employer f o r acceptance as an a g g r a v a t i o n ; however, he 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e . 
E x t e n t of D i s a b i l i t y 

Claimant has the burden o f p r o v i n g t h a t she has i n c u r r e d 
a permanent l o s s of e a r n i n g c a p a c i t y as a r e s u l t of t h e January 
29, 1986 i n j u r y . ORS 656 . 214 ( 5 ) ; Hutcheson v. Weyerhaeuser Co. , 
288 Or 51, 56 (1979). A f i n d i n g of permanent p h y s i c a l impairment 
i s a c o n d i t i o n precedent t o an award of permanent d i s a b i l i t y . See 
former OAR 436-30-380. 

Dr. F e i n b e r g , t h e t r e a t i n g p h y s i c i a n , r e p o r t e d on 
March 3, 1986, t h a t c l a i m a n t c o n t i n u e d t o ex p e r i e n c e low back 
d i s c o m f o r t and concluded t h a t she had s u s t a i n e d a m i l d impairment 
"on a symptomatic b a s i s o n l y . " However, Feinberg p r o v i d e d no 
o b j e c t i v e f i n d i n g s o f permanent impairment. Indeed, Feinberg 
l a t e r r e p o r t e d on August 15, 1986 t h a t c l a i m a n t had expe r i e n c e d no 
low back or l e g p a i n f o r s e v e r a l weeks p r i o r t o August 1986. 
Moreover, c l a i m a n t ' s t e s t i m o n y tended t o prove the absence of 
permanent impairment. She t e s t i f i e d t h a t she had not missed any 
time from work s i n c e March 1986. She c o n t i n u e d t o p e r f o r m her 
r e g u l a r work d u t i e s which r e q u i r e d l i f t i n g , t w i s t i n g , bending and 
w a l k i n g . T h e r e f o r e , we are unable t o f i n d t h a t c l a i m a n t s u s t a i n e d 
any permanent impairment as a r e s u l t of the January 198.6 i n j u r y . 
Consequently, we agree w i t h the Referee t h a t the March 18, 1986 
D e t e r m i n a t i o n Order should be a f f i r m e d . 

A g g r a v a t i o n 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must 
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prove t h a t : (1) her c o n d i t i o n has worsened s i n c e her l a s t award 
of compensation, so t h a t she' i s more d i s a b l e d , meaning l e s s able 
t o work; and (2) her compensable i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause of her worsened c o n d i t i o n . ORS 656.273(1); 
Grable v. Weyerhaeuser Company, 291 Or 387, 400-401 (1 9 8 1 ) ; Smith 
v. SAIF, 302 Or 396, 399 (1986). Increased symptoms, i n and of 
themselves, do not e s t a b l i s h a worsened c o n d i t i o n unless they 
r e s u l t i n a g r e a t e r l o s s of e a r n i n g c a p a c i t y than t h a t a n t i c i p a t e d 
by the p r i o r award of compensation. I d . a t 401. 

Here, t h e March 18, 1986 D e t e r m i n a t i o n Order awarded no 
permanent d i s a b i l i t y ; t h e r e f o r e , any l o s s of earning, c a p a c i t y 
would e s t a b l i s h a worsened c o n d i t i o n . Dr. F e i n b e r g , the t r e a t i n g 
p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t experienced a sudden onset of 
i n c r e a s i n g p a i n and d i s c o m f o r t i n her low back and l e f t l e g and 
f o o t a f t e r the August 1986 i n c i d e n t . Claimant t e s t i f i e d t h a t she 
c o n t i n u e d t o experience p a i n i n her low back and l e f t f o o t a t the 
time of h e a r i n g . Her j o b w i t h the employer was m o d i f i e d t o a l l o w 
f o r the use of a hook i n moving t o t e s . Given c l a i m a n t ' s 
p e r s i s t e n t symptoms and r e s u l t i n g work m o d i f i c a t i o n , we conclude 
t h a t she has s u s t a i n e d a permanent l o s s of e a r n i n g c a p a c i t y 
s u f f i c i e n t t o prove a worsened c o n d i t i o n . 

The medical evidence i s d i v i d e d on the q u e s t i o n o f 
c a u s a t i o n . Dr. Feinberg r e l a t e d c l a i m a n t ' s c u r r e n t symptoms t o 
the o r i g i n a l i n j u r y i n January 1986, n o t i n g t h a t the two i n j u r i e s 
were s i m i l a r and t h a t c l a i m a n t had not experienced s i m i l a r 
symptoms p r i o r t o the o r i g i n a l i n j u r y . Even b e f o r e t h e 
August 1986 i n c i d e n t , Feinberg warned the employer t h a t c l a i m a n t ' s 
c o n d i t i o n from the o r i g i n a l i n j u r y was r e g u l a r l y aggravated when 
moving t o t e s w i t h her f e e t , e x p l a i n i n g t h a t the i n j u r e d low back 
was "the f o u n d a t i o n a g a i n s t which f o r c e s are d e l i v e r e d when the 
f o o t i s used t o push." Feinberg warned t h a t f u r t h e r a g g r a v a t i o n s 
would l e a d t o a very u n s t a b l e back and perhaps permanent 
d i s a b i l i t y . 

C o n t r a r y o p i n i o n s were o f f e r e d by Drs. Weeks and 
G e h l i n g . Dr. Weeks, an o r t h o p e d i s t , l a s t examined c l a i m a n t i n 
A p r i l 19.86 and based h i s o p i n i o n on u n s p e c i f i e d documents. 
T h e r e f o r e , we are not persuaded by h i s o p i n i o n . Dr. G e h l i n g , a 
neurosurgeon, opined i n August 1986 t h a t c l a i m a n t ' s o b e s i t y , 
r a t h e r than the o r i g i n a l i n j u r y , was the s o l e cause of her low 
back symptoms. However, Gehl i n g l a t e r r e t r e a t e d from t h a t o p i n i o n 
d u r i n g his- p o s t - h e a r i n g d e p o s i t i o n , acknowledging .the 
" p r o b a b i l i t y " t h a t c l a i m a n t ' s . motion i n pushing the t o t e w i t h her 
f o o t c o n t r i b u t e d i n p r e c i p i t a t i n g her low back symptoms. Given 
the i r r e c o n c i l a b l e i n c o n s i s t e n c y between Gehling's c o n c l u s i o n s , we 
are most persuaded by the more w e l l - r e a s o n e d c o n c l u s i o n s of 
Dr. F e i n b e r g . See Somers v. SAIF, 77 Or App 259, 263 (1986). We 
f i n d t h a t the o r i g i n a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s 
worsened c o n d i t i o n and conclude t h a t her a g g r a v a t i o n c l a i m i s 
compensable. 

P e n a l t y and A t t o r n e y Fee 

Claimant contends t h a t she i s e n t i t l e d t o a p e n a l t y and 
a t t o r n e y fee f o r the employer's a l l e g e d f a i l u r e t o accept or deny 
her "new i n j u r y " c l a i m i n a t i m e l y manner. We d i s a g r e e . 

Under ORS 656.262(6), a s e l f - i n s u r e d employer must 
f u r n i s h w r i t t e n n o t i c e of acceptance or d e n i a l of a c l a i m w i t h i n 
60 days a f t e r the employer has n o t i c e or knowledge of the c l a i m . 
A f t e r our review of the Form 827, we f i n d t h a t i t d i d not p r o v i d e 
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a d e q u a t e n o t i c e o f a "new i n j u r y " c l a i m . R a t h e r , t h e c l a i m c o u l d 
have r e a s o n a b l y been i n t e r p r e t e d as one f o r m e d i c a l s e r v i c e s o r 
a g g r a v a t i o n s temming f r o m c l a i m a n t ' s J a n u a r y 1986 co m p e n s a b l e 
i n j u r y . C o n s e q u e n t l y , we do n o t c o n s i d e r t h e e m p l o y e r ' s f a i l u r e 
t o deny c l a i m a n t ' s "new i n j u r y " c l a i m p r i o r t o h e r s u p p l e m e n t a l 
h e a r i n g r e q u e s t c o n c e r n i n g t h e "de f a c t o " d e n i a l o f t h e c l a i m t o 
have been u n r e a s o n a b l e . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o 
a p e n a l t y and a t t o r n e y f e e under ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $800, t o be p a i d 
by t h e s e l f - i n s u r e d e m p l o y e r . The Bo a r d a p p r o v e s a c l i e n t - p a i d 
f e e n o t t o exceed $1,334. 

The B e n e f i c i a r i e s of 
ROBERT F. SCHARDT (Deceased), Claimant WCB 85-04324 
Pozzi, Wilson, et a l . , Claimant's Attorneys August 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members Johnson and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h e a r t a t t a c k and d e a t h 
c l a i m and awarded an e x t r a o r d i n a r y a t t o r n e y f e e . We a f f i r m . 

ISSUES 

The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . 

FINDINGS OF FACT 

C l a i m a n t , age 53, s u f f e r e d a h e a r t a t t a c k w h i l e a t work 
on J a n u a r y 23, 1985. He d i e d s e v e r a l days l a t e r w i t h o u t e v e r 
r e g a i n i n g c o n s c i o u s n e s s . 

C l a i m a n t was employed as a s a l e s m a n . He had wo r k e d f o r 
t h e e m p l o y e r f o r l e s s t h a n one month. He w o r k e d more t h a n e i g h t 
h o u r s p e r day , d u r i n g t h e e v e n i n g s a t home, and on t h e weekends. 
He was r e p o r t e d t o have e n j o y e d h i s p o s i t i o n and had been q u i t e 
s u c c e s s f u l d u r i n g h i s s h o r t t e n u r e . 

A p p r o x i m a t e l y one week b e f o r e h i s h e a r t a t t a c k , c l a i m a n t 
had been v e r b a l l y c h a s t i s e d by a s u p e r v i s o r . He was w o r r i e d a b o u t 
h i s c o n t i n u e d e m ployment. 

C l a i m a n t had i n j u r e d h i s back i n a m o t o r v e h i c l e 
a c c i d e n t i n June o f 1983. He c o n t i n u e d t o e x p e r i e n c e p a i n f r o m 
h i s back i n j u r y . 

F or a few days p r i o r t o J a n u a r y 23, 1985, c l a i m a n t 
c o m p l a i n e d t o h i s w i f e t h a t he had back p a i n . D u r i n g t h e e a r l y 
m o r n i n g h o u r s o f J a n u a r y 23, 1985, he e x p e r i e n c e d b a c k , c h e s t , and 
arm p a i n . I n t h e m o r n i n g he f e l t v e r y n a u s e o u s . H i s w i f e n o t e d 
t h a t he l o o k e d p a l e and s w e a t y , as i f he was s u f f e r i n g f r o m t h e 
f l u . She s u g g e s t e d t h a t he s t a y home f r o m w o r k . He i n s i s t e d on 
w o r k i n g . H i s c o - w o r k e r ' s a l s o r e p o r t e d t h a t he l o o k e d i l l . 

C l a i m a n t s p e n t t h e m o r n i n g m a k i n g t e l e p h o n e c a l l s . He 
went o u t t o buy l u n c h , b r o u g h t i t back t o t h e o f f i c e , a t e i t a t 
h i s desk and c o n t i n u e d t o w o r k . 
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I n the e a r l y a f t e r n o o n , c l a i m a n t l e f t the o f f i c e t o make 
sa l e s c a l l s . He parked h i s ear and made t h r e e p o t e n t i a l s a l e s 
v i s i t s . He c a r r i e d two b r i e f c a s e s , combined weight of 
a p p r o x i m a t e l y 25 pounds. His l a s t c a l l r e q u i r e d him t o c l i m b up a 
r a t h e r steep h i l l and f l i g h t of s t a i r s . 

An employee observed him c l i m b i n g the s t a i r s and g r e e t e d 
him. She d i d not note t h a t he was sweating or was s h o r t of 
b r e a t h . The r e c e p t i o n i s t spoke t o him and then l e f t t o announce 
h i s a r r i v a l t o the manager. She a l s o noted n o t h i n g unusual about 
him. 

Claimant c o l l a p s e d w i t h i n t h r e e minutes a f t e r h i s 
a r r i v a l . Cardiopulmonary r e s u s c i t a t i o n was s t a r t e d and t h e r e a f t e r 
c o n t i n u e d d u r i n g h i s t r a n s p o r t a t i o n t o the emergency room. 
Claimant was h o s p i t a l i z e d u n t i l he d i e d on February 1, 1985. 

At the h o s p i t a l , c l a i m a n t was t r e a t e d by Dr. K l i k s , a 
c a r d i o l o g i s t . Claimant was r e s u s c i t a t e d a f t e r n i ne or t e n 
c a r d i o v e r s i v e shocks. He had no c o r t i c a l a c t i v i t y and responded 
o n l y w i t h b r a i n stem responses. Lab r e s u l t s i n d i c a t e d t h a t h i s 
blood gases were e x t r e m e l y h y p o x i c , CPK enzymes were e l e v a t e d a t 
335, and the MB f r a c t i o n was up t o 38, normal i n the 3-4 range. 
His EKG on admission was abnormal, i n d i c a t i v e of an acute 
m y o c a r d i a l i n f a r c t i o n . • 

Claimant was placed i n i n t e n s i v e care f o r s e v e r a l days. 
He developed pneumonia which was s u c c e s s f u l l y , t r e a t e d . However, 
he d i d not r e g a i n consciousness. Aggressive t r e a t m e n t was 
d i s c o n t i n u e d when i t was f e l t he had no reasonable chance f o r 
b r a i n r e c o v e r y . 

Claimant had no p r e v i o u s c a r d i a c h i s t o r y . He smoked f o r 
20, but had q u i t f i v e years e a r l i e r . 

The t e m p e r a t u r e on January 23, 1985, was a p p r o x i m a t e l y 
38 degrees. 

We f i n d t h a t c l a i m a n t ' s work a c t i v i t y on January 28, 
1985, p r e c i p i t a t e d h i s c a r d i a c a r r e s t . 

CONCLUSIONS OF LAW 

The Referee found c l a i m a n t ' s c a r d i a c a r r e s t and 
subsequent death compensable. He found t he o p i n i o n s of DT. K l i k s 
and Dr. Rogers t o be p e r s u a s i v e . F u r t h e r , he d i d not f i n d 
Dr. Shepherd's o p i n i o n very c o n v i n c i n g . The Referee r e l i e d on the 
f a c t t h a t a l l t h r e e c a r d i o l o g i s t s agreed t h a t c l a i m a n t was i n the 
midst of a m y o c a r d i a l i n f a r c t i o n when he made h i s l a s t s a l e s 
c a l l . He found t h a t t h e h i l l and s t a i r c l i m b i n g , as w e l l as 
c a r r y i n g two b r i e f cases, placed an undue s t r a i n on c l a i m a n t ' s 
h e a r t and s u b j e c t e d him t o a h i g h r i s k of a d d i t i o n a l damage, which 
u l t i m a t e l y r e s u l t e d i n h i s c a r d i a c a r r e s t and death. We agree. 

Claimant's widow bears the burden of p r o v i n g by a 
preponderance of the evidence t h a t c l a i m a n t s u s t a i n e d a 
compensable i n j u r y . Summit v Weyerhaeuser Co., 25 Or App 851 
(19 7 6 ) . I n ord e r t o prove c o m p e n s a b i l i t y o f h i s c a r d i a c a r r e s t , 
c l a i m a n t ' s widow must prove t h a t i t was both l e g a l l y and m e d i c a l l y 
caused by the e x e r t i o n a t work. Coday v W i l l a m e t t e Tug & Barge, 
250 Or 39 (1 9 6 8 ) ; C a r t e r v Crown Z e l l e r b a c h Corp., 52 Or App 215 
rev den 291 Or 368 ( 1981 ) . Legal c a u s a t i o n i s e s t a b l i s h e d by a 
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showing t h a t c l a i m a n t was engaged i n h i s u s u a l j o b e x e r t i o n a t the 
time of h i s c a r d i a c a r r e s t . Thurston v M i t c h e l l B r o t h e r s 
C o n t r a c t o r s , 58 Or App 568 ( 1 9 8 2 ) ; C a r t e r , supra, 52 Or a t 219. 
Medical c a u s a t i o n i s e s t a b l i s h e d by e x p e r t m e d i c a l evidence t h a t 
t h e e x e r t i o n e x p e r i e n c e d d u r i n g employment was a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o the c a r d i a c a r r e s t w i t h i n the realm of 
medical p r o b a b i l i t y . Bales v SAIF, 294 Or 224 on remand 61 Or App 
613 ( 1 9 8 3 ) ; B a t d o r f v SAIF, 54 Or App 496 ( 1 9 8 1 ) . 

Here, l e g a l c a u s a t i o n has been c l e a r l y e s t a b l i s h e d . 
Claimant was s e l l i n g h i s goods i n the normal and u s u a l way i n t h e 
performance of h i s j o b when he s u f f e r e d a c a r d i a c a r r e s t and 
d i e d . Both p a r t i e s agree t h a t the o n l y i s s u e i s medical c a u s a t i o n . 

Three d o c t o r s t e s t i f i e d w i t h regard t o c l a i m a n t ' s 
c o n d i t i o n . Dr. K l i k s and Dr. Shepherd t e s t i f i e d by d e p o s i t i o n . 
Dr. Rogers t e s t i f i e d a t h e a r i n g . A l l t h r e e p h y s i c i a n s are board 
c e r t i f i e d i n c a r d i o l o g y , and p r a c t i c e a t the same h o s p i t a l . 

Each of the d o c t o r s agrees t h a t c l a i m a n t was i n the 
middle of a m y o c a r d i a l i n f a r c t i o n when he a r r i v e d a t work on the 
morning of January 23, 1985. A d d i t i o n a l l y , they a l l agree t h a t he 
was s u f f e r i n g from angina r a t h e r than back p a i n i n the days 
p r e c e d i n g h i s m y o c a r d i a l i n f a r c t i o n . 

Dr. K l i k s and Dr. Rogers opined t h a t c l a i m a n t ' s a c t i v i t y 
i m m e d i a t e l y p r e c e d i n g h i s c o l l a p s e , ( e a t i n g , w a l k i n g up the h i l l 
and s t a i r s , c a r r y i n g the b r i e f c a s e s , the e x c i t e m e n t of making a 
p o t e n t i a l s a l e f o r h i s new company, the c o l d w e a t h e r ) , combined 
w i t h h i s m y o c a r d i a l i n f a r c t i o n , c o u l d reasonably be expected t o 
have p r e c i p i t a t e d h i s c a r d i a c a r r e s t . 

Dr. K l i k s e x p l a i n e d t h a t p h y s i c a l a c t i v i t y , such as t h a t 
engaged i n by c l a i m a n t i m m e d i a t e l y b e f o r e he c o l l a p s e d , would tend 
t o i n c r e a s e h i s h e a r t r a t e and blood p r e s s u r e , which would t h e n 
produce a g r e a t e r r i s k of a r r h y t h m i a , an e x t e n s i o n of the-
i n f a r c t i o n , or a r u p t u r e of a c o r o n a r y a r t e r y . Dr. K l i k s o p i n e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s a c c e l e r a t e d h i s c a r d i a c a r r e s t . 

Dr. Rogers t e s t i f i e d t h a t c l a i m a n t p r o b a b l y c o l l a p s e d 
from v e n t r i c u l a r f i b r i l l a t i o n , t he most acute form of a r r y t h m i a 
and a t o t a l d y s f u n c t i o n of the h e a r t muscle, caused by the 
m y o c a r d i a l i n f a r c t i o n . He a l s o b e l i e v e d t h a t c l a i m a n t e x p e r i e n c e d 
an a d d i t i o n a l i n f a r c t i o n j u s t b e f o r e he c o l l a p s e d . F u r t h e r , 
Dr. Rogers opined t h a t c l i m b i n g the h i l l and ascending the s t a i r s 
r e p r e s e n t e d a s u b s t a n t i a l amount of work f o r a person i n 
c l a i m a n t ' s c o n d i t i o n , and t h a t he c o n s i d e r e d c l a i m a n t ' s e m o t i o n a l 
s t r e s s from making the s a l e s c a l l t o have c o n t r i b u t e d t o h i s 
c o n d i t i o n . The s t r e s s caused an i n c r e a s e d o u t p o u r i n g of 
a d r e n a l i n , i n c r e a s e d h e a r t r a t e and s t i m u l a t i o n of the i n j u r e d 
h e a r t muscle, and a p r o b a b l e i n c r e a s e i n the number of e c t o p i c 
v e n t r i c u l a r beats t h a t c u l m i n a t e d i n v e n t r i c u l a r f i b r i l l a t i o n . He 
s t a t e d t h a t i f he had seen c l a i m a n t t h a t morning he would have 
h o s p i t a l i z e d him i m m e d i a t e l y . Bed r e s t would have been o r d e r e d t o 
p r e v e n t d y s r h y t h m i a s , t o reduce the work of the h e a r t i n o r d e r t o 
a l l o w i t t o h e a l , t o f o r e s t a l l a r u p t u r e of the h e a r t , and t o 
p r o t e c t the p a t i e n t from s t r e s s . I f such a c t i o n had been 
i n s t i t u t e d , Dr. Rogers b e l i e v e d t h a t c l a i m a n t would have had a 
" t w o - o u t - o f - t h r e e " chance of not e x p e r i e n c i n g c a r d i a c a r r e s t . 

I t was Dr. Shepherd's o p i n i o n t h a t t h e r e was no 
c o r r e l a t i o n between p h y s i c a l or e m o t i o n a l s t r e s s and v e n t r i c u l a r 
f i b r i l l a t i o n . F u r t h e r , he opined t h a t the s t a i r c l i m b i n g had 
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n o t h i n g t o do w i t h c l a i m a n t ' s u l t i m a t e c o n d i t i o n . However, on 
c r o s s - e x a m i n a t i o n he a d m i t t e d t h a t i t w o u l d have been u n w i s e t o 
a d m i n i s t e r a t r e a d m i l l t e s t t o a man i n c l a i m a n t ' s c o n d i t i o n p r i o r 
t o h i s c o l l a p s e . Arid, he a g r e e d t h a t c l a i m a n t ' s p h y s i c a l 
a c t i v i t i e s i m m e d i a t e l y p r e c e d i n g h i s c a r d i a c a r r e s t i n c r e a s e d h i s 
h e a r t r a t e , o xygen c o n s u m p t i o n , and b l o o d p r e s s u r e . Dr. Shepherd 
u l t i m a t e l y o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s i m m e d i a t e l y 
p r i o r t o h i s c o l l a p s e were n o t o f s u f f i c i e n t i n t e n s i t y and 
d u r a t i o n t o have c a u s e d t h e c a r d i a c a r r e s t and d e a t h because he 
showed no s i g n s o f e x e r t i o n b e f o r e he c o l l a p s e d , t h u s i n d i c a t i n g 
he had engaged i n o r d i n a r y a c t i v i t y . 

A f t e r c o n d u c t i n g o u r de novo r e v i e w o f t h e l a y and 
m e d i c a l e v i d e n c e , we f i n d t h e o p i n i o n s o f D r s . K l i k s and Rogers t o 
be more p e r s u a s i v e . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s w i f e 
has p r o v e d by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e e x e r t i o n o f 
c l a i m a n t ' s j o b a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g c a u s e o f h i s 
c a r d i a c a r r e s t and d e a t h . H u t c h e s o n v W e y e r h a e u s e r , 288 Or 51 
( 1 9 7 9 ) ; B a t d o r f v SAIF, 54 Or App 496 ( 1 9 8 1 ) . F i n a l l y , we a f f i r m 
and a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r c o n c e r n i n g t h e award 
o f an e x t r a o r d i n a r y a t t o r n e y f e e f o r c l a i m a n t ' s a t t o r n e y ' s 
s e r v i c e s a t t h e H e a r i n g s l e v e l . C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y 
e n t i t l e d t o a r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d o n . B o a r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s 
d e f i n e d as an " a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we 
c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a 
s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e 
s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1987 i s a f f i r m e d . The 
Bo a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o ex c e e d $3,390. 

RALPH W. SCHEMMEL, Claimant WCB TP-88006 
Bruce W. Williams, Claimant's Attorney August 3, 1988 
Roberts, e t a l . , Defense Attorneys T h i r d Party P a r t i a l D i s t r i b u t i o n Or 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a 
d i s p u t e c o n c e r n i n g t h e j u s t and p r o p e r d i s t r i b u t i o n o f t h e 
p r o c e e d s f r o m a t h i r d p a r t y . s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . 
S p e c i f i c a l l y , t h e d i s p u t e i n v o l v e s t h e d i s t r i b u t i o n o f c l a i m a n t ' s 
a t t o r n e y ' s f e e p a y a b l e f r o m a " s t r u c t u r e d s e t t l e m e n t . " 

. FINDINGS 

I n March 1985, w h i l e o p e r a t i n g a f o r k l i f t amid t w o 
d e l i v e r y t r u c k s , c l a i m a n t s u s t a i n e d a compensable i n j u r y . The 
i n j u r y r e s u l t e d i n t h e a m p u t a t i o n o f h i s l e f t l e g , as w e l l as a 
p e r m a n e n t l y d i s a b l i n g back c o n d i t i o n . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e 
p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t t h e t r u c k i n g c o m p a n i e s . He 
and h i s a t t o r n e y e n t e r e d i n t o a c o n t i n g e n t f e e a g r e e m e n t , 
p r o v i d i n g t h a t t h e a t t o r n e y w o u l d r e c e i v e 33-1/3 p e r c e n t o f t h e 
r e c o v e r y i f t h e a c t i o n was s e t t l e d . The agr e e m e n t f u r t h e r 
p r o v i d e d t h a t i f c l a i m a n t p r e v a i l e d , he "would be l i a b l e f o r [ h i s 
a t t o r n e y ' s ] f e e s a t t e r m i n a t i o n o f l i t i g a t i o n w h i c h w o u l d come out. 
o f t h e s e t t l e m e n t o r a w a r d . " 
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T h e r e a f t e r , c l a i m a n t i n s t i t u t e d a t h i r d p a r t y a c t i o n 
a g a i n s t t h e owners o f t h e two t r u c k s , M i d w e s t e r n D i s t r i b u t i o n , 
I n c . and S i l v e r E a g l e Company. The a c t i o n p r o c e e d e d t o t r i a l . On 
t h e t h i r d day o f t h e t r i a l , c l a i m a n t and M i d w e s t e r n r e s o l v e d t h e i r 
d i s p u t e p u r s u a n t t o a s t r u c t u r e d s e t t l e m e n t . 

Under t h e s e t t l e m e n t , c l a i m a n t r e c e i v e d a lump sum 
payment o f $400,000. I n a d d i t i o n , M i d w e s t e r n p u r c h a s e d a l i f e t i m e 
a n n u i t y f o r $150,595. The a n n u i t y was d e s i g n e d t o pay c l a i m a n t 
$1,440 a month t h r o u g h h i s l i f e e x p e c t a n c y o f 17.9 y e a r s , w i t h a 
t e n - y e a r g u a r a n t e e o f $572,800. The p r e s e n t v a l u e o f t h e t o t a l 
s e t t l e m e n t was a p p r a i s e d a t $759,942. The p a y i n g agency a p p r o v e d 
t h e s e t t l e m e n t and s u b s e q u e n t l y e n d o r s e d t h e $400,000 c a s h 
s e t t l e m e n t d r a f t . 

L i t i g a t i o n c o s t s on t h e M i d w e s t e r n l a w s u i t amounted t o 
$7,988.89. A t t h e t i m e o f c l a i m a n t ' s p e t i t i o n t o t h e B o a r d , t h e 
p a y i n g a g e n c y ' s l i e n f o r i t s a c t u a l c l a i m c o s t s t o t a l l e d 
$ 105,021.25. S i n c e t h a t t i m e , t h e p a y i n g agency has i n c u r r e d an 
a d d i t i o n a l $4,848.52 i n c l a i m c o s t s . Inasmuch as t h e c l a i m , 
p r e s e n t l y r e m a i n s i n open s t a t u s , f u r t h e r c o s t s w i l l c o n t i n u e . 

The p a r t i e s p r o c e e d e d t o d i s t r i b u t e t h e $400,000 lump 
sum payment. A f t e r d e d u c t i n g c l a i m a n t ' s o n e - t h i r d a t t o r n e y ' s f e e , 
l i t i g a t i o n c o s t s , and h i s o n e - t h i r d s t a t u t o r y s h a r e , a b a l a n c e o f 
$172,451.85 r e m a i n e d . The p a y i n g agency has r e c e i v e d $105,021.25 
o f t h o s e f u n d s , l e a v i n g a r e m a i n i n g b a l a n c e o f $67,430.60. 

C l a i m a n t a l s o o b t a i n e d a j u d g m e n t a g a i n s t S i l v e r E a g l e 
t o t a l l i n g $ 1 7 2 , 5 0 6 . 6 1 . A f t e r d e d u c t i n g c l a i m a n t ' s o n e - t h i r d 
a t t o r n e y ' s fee., l i t i g a t i o n e x p e n s e s and h i s o n e - t h i r d s h a r e 
p u r s u a n t t o ORS 65 6 . 593 ( 1 ) ( b )', t h e r e m a i n i n g b a l a n c e o f t h e 
j u d g m e n t e q u a l s $76,470.49. 

The p a y i n g agency s u b m i t s t h a t i t i s r e a s o n a b l y 
f o r e s e e a b l e t h a t c l a i m a n t w i l l be g r a n t e d an award o f p e r m a n e n t 
t o t a l d i s a b i l i t y . The agency f u r t h e r o f f e r s t h e f i g u r e ' o f $5,000 
as a r e s e r v e f o r r e a s o n a b l y t o be e x p e c t e d f u t u r e m e d i c a l 
e x p e n d i t u r e s f o r t h e c l a i m d u r i n g t h e r e m a i n i n g y e a r s o f 
c l a i m a n t ' s l i f e . F i n a l l y , t h e p a y i n g agency a s s e r t s a l i e n f o r 
f u t u r e c l a i m c o s t s i n t h e amount o f $180,436.92. The r e c o r d , as 
p r e s e n t l y d e v e l o p e d , f a i l s . t o p r o v i d e p e r s u a s i v e s u p p o r t f o r any 
o f t h e s e c o n t e n t i o n s . 

The r e m a i n i n g b a l a n c e s o f t h e two t h i r d p a r t y r e c o v e r i e s 
a r e d e p o s i t e d i n c l a i m a n t ' s a t t o r n e y ' s t r u s t a c c o u n t . The 
b a l a n c e s t o t a l a p p r o x i m a t e l y $144,447.88. 

CONTENTIONS 

C l a i m a n t c o n t e n d s t h a t h i s a t t o r n e y i s e n t i t l e d t o an 
a d d i t i o n a l sum o f $50,198.33 f r o m t h e p r o c e e d s o f t h e s e t t l e m e n t , 
w h i c h e q u a l s o n e - t h i r d o f t h e $150,595 c o s t o f t h e a n n u i t y . 
F u r t h e r m o r e , c l a i m a n t s u b m i t s t h a t h i s a t t o r n e y ' s f e e s h o u l d be 
p a i d f r o m t h e r e s i d u a l f u n d s r e m a i n i n g f r o m t h e $400,000 c a s h 
s e t t l e m e n t w i t h M i d w e s t e r n . 

The p a y i n g agency d i s a g r e e s w i t h c l a i m a n t ' s p r o p o s e d 
d i s t r i b u t i o n . Because t h e a t t o r n e y f e e i s c o n t i n g e n t , t h e agency 
a s s e r t s t h a t i t s h o u l d be d i s t r i b u t e d as c l a i m a n t r e c e i v e s h i s 
r e c o v e r y . i . e . , as t h e a n n u i t y i s p a i d . At t h e v e r y m o s t , t h e 
agency a r g u e s t h a t t h e f e e s h o u l d be l i m i t e d t o t h e p r e s e n t v a l u e 
o f t h e t e n - y e a r g u a r a n t e e d p o r t i o n o f t h e a n n u i t y . 
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The agency f u r t h e r s u b m i t s t h a t i t s l i e n w i l l be 
comp r o m i s e d i f c l a i m a n t ' s a t t o r n e y r e c e i v e s o n e - t h i r d o f t h e "up 
f r o n t v a l u e " o f t h e a n n u i t y . R a t h e r t h a n r e c o v e r i n g i t s s h a r e o f 
t h e s e t t l e m e n t p r o c e e d s f r o m t h e m o n t h l y a n n u i t y , t h e p a y i n g 
agency p r o p o s e s t h a t i t be a u t h o r i z e d t o c r e d i t t h o s e a n n u i t y 
p a y m e n t s a g a i n s t i t s o n g o i n g o b l i g a t i o n t o p r o v i d e t e m p o r a r y and, 
e v e n t u a l l y p e r m a n e n t , d i s a b i l i t y c o m p e n s a t i o n u n t i l s u ch t i m e as 
i t s t h i r d p a r t y l i e n i s s a t i s f i e d . 

CONCLUSIONS 

P u r s u a n t t o ORS 656.578, i f a w o r k e r r e c e i v e s a 
com p e n s a b l e i n j u r y due t o t h e n e g l i g e n c e o r wrong o f a t h i r d 
p e r s o n , e n t i t l i n g t h e w o r k e r under ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d p e r s o n , such w o r k e r o r , i f d e a t h r e s u l t s f r o m 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t w h e t h e r t o r e c o v e r 
damages f r o m t h e t h i r d p e r s o n . I f t h e w o r k e r o r t h e b e n e f i c i a r i e s 
o f t h e w o r k e r e l e c t t o r e c o v e r damages f r o m t h e t h i r d p e r s o n , 
n o t i c e o f such e l e c t i o n s h a l l be g i v e n t o t h e p a y i n g a g e n c y . ORS 
6 5 6 . 5 9 3 ( 1 ) . The p r o c e e d s o f any damages r e c o v e r e d f r o m a t h i r d 
p e r s o n by t h e w o r k e r o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n 
o f t h e p a y i n g agency f o r i t s s h a r e o f t h e p r o c e e d s . ORS 
6 5 6 . 5 9 3 ( 1 ) . 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o . a c c e p t as 
i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and p r o p e r , " 
p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h he i s 
e n t i t l e d under ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f 
Tr o y Vance.v. W i l l i a m s , 84 Or App 616 , 619-20 ( 1 9 8 7 ) . Any 
c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l 
be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f damages i s 
p r e c i s e . . R o b e r t B. W i l l i a m s , 38 Van N a f t a 119, 123 ( 1 9 8 6 ) , a f f ' d . 
E s t a t e o f T r o y Vance' v. W i l l i a m s , s u p r a . ORS 6 5 6 . 5 9 3 ( 1 ) p r o v i d e s 
i n e x a c t d e t a i l how, and i n what o r d e r , t h e p r o c e e d s o f any 
damages s h a l l be d i s t r i b u t e d . P u r s u a n t t o ORS 656 . 593 ( 1 ) (a ) , 
c o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . 
Then, t h e w o r k e r s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e 
b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . However, t h e amount 
t h a t t h e agency i s " a u t h o r i z e d t o a c c e p t " f r o m a t h i r d p a r t y 
s e t t l e m e n t i s l e s s . p r e c i s e t h a n t h e amount o f i t s l i e n f r o m 
damages r e c o v e r e d f r o m a t h i r d p a r t y u n d e r ORS 656 . 5 9 3 ( 1 ) ( c ) : 
" j u s t and p r o p e r , " as opposed t o " i t s e x p e n d i t u r e s f o r 
c o m p e n s a t i o n . . . and . . . t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y 
t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n . " E s t a t e o f 
T r o y Vance v. W i l l i a m s , s u p r a . 84 Or App a t page 620. 

He r e , t h e " p r o c e e d s " o f t h e t h i r d p a r t y s e t t l e m e n t 
encompass n o t o n l y i m m e d i a t e c a s h p a y m e n t s , b u t a l s o t h e p u r c h a s e 
o f an a n n u i t y . T h a t t h e s e a n n u i t y payments a r e p a y a b l e o v e r a 
p e r i o d o f y e a r s does n o t a l t e r t h e f u n d a m e n t a l p r i n c i p l e t h a t t h e y 
a r e " p r o c e e d s " f r o m a t h i r d p a r t y r e c o v e r y . As s u c h , t h e y a r e t o 
be d i s t r i b u t e d i n a c c o r d a n c e w i t h t h e s c h e d u l e s e t f o r t h i n ORS 
6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . See ORS 6 5 6 . 5 9 3 ( 3 ) . P u r s u a n t t o t h a t 
s c h e d u l e , i n c u r r e d l i t i g a t i o n c o s t s and a t t o r n e y f e e s s h a l l 
i n i t i a l l y be p a i d , f o l l o w e d by t h e w o r k e r ' s s t a t u t o r y o n e - t h i r d 
s h a r e o f t h e r e m a i n i n g b a l a n c e . See ORS 656 . 593 ( 1 ) ( a ) , ( b ) . The 
p a y i n g a g e n c y ' s l i e n a p p l i e s o n l y a f t e r t h e a f o r e m e n t i o n e d s h a r e s 
have been d i s b u r s e d . See ORS 656.593 ( 3 ) ; 656.593 ( 1 ) ( c ) . 
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The p a y i n g agency s u b m i t s t h a t t h e p o r t i o n o f c l a i m a n t ' s 
a t t o r n e y f e e w h i c h i s a t t r i b u t a b l e t o t h e a n n u i t y s h o u l d be 
g r a d u a l l y r e c o v e r e d as c l a i m a n t r e c e i v e s h i s m o n t h l y 
i n s t a l l m e n t s . I n so d o i n g , i t c o n c e d e s t h a t t h i s s i t u a t i o n 
p r e s e n t s a case o f f i r s t i m p r e s s i o n . 

We a g r e e t h a t no case p r e c e d e n t p r e s e n t l y e x i s t s • 
c o n c e r n i n g t h i s i s s u e . However, as d e t a i l e d a b o v e , we c o n s i d e r 
t h e s t a t u t o r y d i s t r i b u t i o n scheme t o be b o t h c l e a r and p r e c i s e . 
T h a t i s , t h e a f o r e m e n t i o n e d s c h e d u l e c o n c e r n s t h e d i s t r i b u t i o n o f 
t h e " t o t a l p r o c e e d s " o f any damages r e c o v e r e d f r o m a t h i r d 
p e r s o n . See ORS 6 5 6 . 5 9 3 ( 1 ) . Inasmuch as t h e a n n u i t y i n s t a l l m e n t s 
r e p r e s e n t amounts r e c o v e r e d f r o m a t h i r d p e r s o n , we c o n c l u d e t h a t 
t h e c o s t o f p u r c h a s i n g t h e a n n u i t y s h o u l d l i k e w i s e be i n c l u d e d as 
" t o t a l p r o c e e d s " o f t h e s e t t l e m e n t . As s u c h , t h e s e " t o t a l 
p r o c e e d s " s h a l l be a p p o r t i o n e d i n a c c o r d a n c e w i t h t h e s t a t u t o r y 
d i s t r i b u t i o n scheme. See ORS 6 5 6 . 5 9 3 ( 3 ) ; 6 5 6 . 5 9 3 ( 1 ) , ( 2 ) . 

The p a y i n g agency a r g u e s t h a t i t s l i e n i s b e i n g f u r t h e r 
c o m p r o m i s e d because t h a t p o r t i o n o f c l a i m a n t ' s a t t o r n e y f e e 
a t t r i b u t a b l e t o t h e a n n u i t y i s b e i n g p a i d "up f r o n t " f r o m t h e 
$400,000 lump sum payment, t h e r e b y r e d u c i n g t h e r e m a i n i n g b a l a n c e 
o f t h e p r o c e e d s t o w h i c h i t s l i e n w i l l a p p l y . We f i n d t h i s 
a r g u m e n t u n p e r s u a s i v e f o r s e v e r a l r e a s o n s . To b e g i n , as e x p l a i n e d 
a b o v e , t h e d i s t r i b u t i o n scheme a p p l i e s t o t h e " t o t a l p r o c e e d s " o f 
t h e r e c o v e r y and c l e a r l y s p e c i f i e s t h e o r d e r o f p a r t i c i p a t i o n . 
S e c o n d l y , we n o t e t h a t t h e p a y i n g agency a p p r o v e d o f t h e 
s e t t l e m e n t . Thus, i f i t o b j e c t e d t o any p r o v i s i o n , i t had an 
o p p o r t u n i t y t o do so. F i n a l l y , t h e a l t e r n a t i v e o f a p p o r t i o n i n g 
each a n n u i t y i n s t a l l m e n t b etween c l a i m a n t and h i s a t t o r n e y w o u l d 
appear t o be an e x t r e m e l y cumbersome a n d . u n w i e l d y p r o c e s s . 
F u r t h e r m o r e , such an a p p o r t i o n m e n t w o u l d be c o n t r a r y t o t h e t e r m s 
o f t h e s e t t l e m e n t . 

C o n s e q u e n t l y , we c o n c l u d e t h a t t h e " t o t a l p r o c e e d s " o f 
t h e s e t t l e m e n t e q u a l t h e $400,000 lump sum payment and t h e 
$150,595 c o s t o f t h e a n n u i t y . These p r o c e e d s s h o u l d have been 
computed and d i s t r i b u t e d as f o l l o w s : 

S e t t l e m e n t (Cash + Cost o f A n n u i t y ) $550,595.00 
C l a i m a n t ' s A t t o r n e y Fee (1/3 ) 183, 651.66 

S u b t o t a l $366,943.34 
L i t i g a t i o n C o s t s 7,988.89 

1 s t R e m a i n i n g B a l a n c e $358,954.45 
C l a i m a n t ' s Share ( 1 / 3 ) 119,651.48 

2nd R e m a i n i n g B a l a n c e $239,302.97 
P a y i n g Agency's A c t u a l C o s t s £10 9,869.77 

F i n a l R e m a i n i n g B a l a n c e $129,433.20 

As p r e v i o u s l y d i s c u s s e d , we r e a l i z e t h a t o n l y $400,000 
i n c a s h was a v a i l a b l e f r o m t h e s e t t l e m e n t . T h e r e f o r e , t h e amount 
o f f u n d s was i n s u f f i c i e n t t o f u l l y a p p o r t i o n t h e p r o c e e d s as 
d e t a i l e d a b o ve. However, we c o n s i d e r a d e t a i l e d d e s c r i p t i o n o f 
t h e a p p r o p r i a t e d i s t r i b u t i o n scheme e s s e n t i a l i n f o l l o w i n g o u r 
a n a l y s i s . 

Had t h e $400,000 been a p p r o p r i a t e l y d i s t r i b u t e d , 
c l a i m a n t ' s a t t o r n e y w o u l d have r e c e i v e d $183,651.66 i n f e e s and 
$7,988.89 i n l i t i g a t i o n e x p e n s e s . C l a i m a n t w o u l d t h e n have 
r e c e i v e d $119,651.48 f o r h i s s t a t u t o r y o n e - t h i r d s h a r e . When 
t h e s e amounts a r e d e d u c t e d f r o m $400,000, a b a l a n c e o f $88,707.97 
r e m a i n s . Because t h e p a y i n g a g e n c y ' s l i e n f o r i t s a c t u a l c l a i m 
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c o s t s exceed t h a t r e m a i n i n g b a l a n c e , t h e e n t i r e b a l a n c e w o u l d have 
been d i s t r i b u t e d t o t h e payin.g agency. 

I n a c t u a l i t y , t h e f u n d s f r o m t h e $400,000 lump sum 
payment have been a p p o r t i o n e d as f o l l o w s : ( 1 ) c l a i m a n t ' s a t t o r n e y 
- $133,333.33; ( 2 ) l i t i g a t i o n c o s t s -.$7,988.89; ( 3 ) c l a i m a n t -
$86,225.93; and ( 4 ) p a y i n g agency - $105,021.25. The r e m a i n i n a 
c a s h b a l a n c e f r o m t h e $400,000 payment i s $67,430.60. 

T h e r e f o r e , c l a i m a n t and h i s a t t o r n e y have been u n d e r p a i d 
i n t h e amount o f $33,425.55 and $50,318.33, r e s p e c t i v e l y . On t h e 
o t h e r h and, t h e p a y i n g agency has r e c e i v e d $16,313.28 more t h a n 
i t s s h a r e o f t h e $400,000 lump sum payment. The u n d e r p a i d 
a t t o r n e y f e e can be r e c o v e r e d f r o m t h e $67,430.60 r e m a i n i n g 
b a l a n c e o f t h e c a s h s e t t l e m e n t . I n a d d i t i o n , t h e r e m a i n i n g 
$17,430.60 can be d i s t r i b u t e d t o c l a i m a n t t o o f f s e t t h e $33,425.55 
due h i m . However, t h e s e f u n d s w i l l be i n s u f f i c i e n t t o f u l l y 
r e i m b u r s e c l a i m a n t f o r h i s s t a t u t o r y s h a r e o f t h e t h i r d p a r t y 
s e t t l e m e n t . 

A f t e r r e v i e w i n g t h i s m a t t e r , we f i n d t h a t a mechanism 
e x i s t s t o r e c t i f y t h e s e m i s c a l c u l a t i o n s . T h a t mechanism i s t h e 
$76,470.49 r e m a i n i n g b a l a n c e f r o m c l a i m a n t ' s t h i r d p a r t y j u d g m e n t 
a g a i n s t S i l v e r E a g l e . 

Inasmuch as c l a i m a n t ' s t h i r d p a r t y r e c o v e r i e s emanate 
f r o m t h e same compensable i n j u r y , we c o n s i d e r i t a p p r o p r i a t e t o 
use a p o r t i o n o f t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m t h e S i l v e r 
E a g l e j u d g m e n t t o s a t i s f y t h e $15,994.95 d e f i c i t i n c l a i m a n t ' s 
s h a r e o f p r o c e e d s f r o m t h e M i d w e s t e r n s e t t l e m e n t . We f i n d t h i s 
a c t i o n j u s t i f i a b l e s i n c e t h i s d e f i c i t was c r e a t e d by t h e 
o v e r p a y m e n t o f c a s h s e t t l e m e n t p r o c e e d s t o t h e p a y i n g a g e n c y . 
M o r e o v e r , i n v i e w o f t h e a p p a r e n t s e v e r i t y o f c l a i m a n t ' s 
c o n d i t i o n , i t i s c o n c e i v a b l e t h a t , when h i s d i s a b i l i t y i s f i n a l l y 
d e t e r m i n e d , t h e . r e m a i n i n g b a l a n c e o f t h e S i l v e r E a g l e j u d g m e n t 
w i l l be s u b m i t t e d t o t h e p a y i n g agency as p a r t i a l r e i m b u r s e m e n t 
f o r i t s c l a i m c o s t s . S i n c e t h e agency has r e c e i v e d a l a r g e r s h a r e 
o f t h e lump sum p r o c e e d s f r o m c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t 
t h a n i t was r i g h t f u l l y . e n t i t l e d , i t f o l l o w s t h a t t h i s p ayment, 
w h e t h e r c h a r a c t e r i z e d as an o v e r p a y m e n t o r p r e m a t u r e p a yment, can 
be o f f s e t a g a i n s t i t s s h a r e o f c l a i m a n t ' s t h i r d p a r t y j u d g m e n t . 

C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t s h a l l r e c e i v e a 
p o r t i o n o f t h e r e m a i n i n g b a l a n c e o f t h e S i l v e r E a g l e j u d g m e n t i n 
an amount t h a t w i l l s a t i s f y t h e o u t s t a n d i n g b a l a n c e o f h i s 
o n e - t h i r d s t a t u t o r y s h a r e f r o m t h e . t h i r d p a r t y s e t t l e m e n t . i . e . , 
$15,994.95. The r e m a i n i n g b a l a n c e o f t h e t h i r d p a r t y j u d g m e n t 
( a p p r o x i m a t e l y $60,475.54) s h a l l be s u b j e c t t o t h e p a y i n g a g e n c y ' s 
l i e n f o r i t s a c t u a l and f u t u r e c l a i m c o s t s . See ORS 656.593 ( 1 ) ( c ) . 

As m e n t i o n e d above, t h e agency r e c e i v e d a p p r o x i m a t e l y 
$16,313.28 more t h a n i t s r i g h t f u l s h a r e o f t h e i m m e d i a t e c a s h 
p r o c e e d s f r o m t h e t h i r d p a r t y s e t t l e m e n t . Y e t , t h e r e i s no 
c o n t e n t i o n t h a t i t s l i e n f o r a c t u a l c l a i m c o s t s i s n o t j u s t i f i e d . 
T h e r e f o r e , we c o n c l u d e t h a t the. agency was e n t i t l e d t o 
r e i m b u r s e m e n t f o r t h e s e c o s t s , a l t h o u g h we w o u l d have p r e f e r r e d 
t h a t t h e s o u r c e o f t h i s r e i m b u r s e m e n t had been t h e r e m a i n i n g 
b a l a n c e f r o m t h e t h i r d p a r t y j u d g m e n t r a t h e r t h a n t h e t h i r d p a r t y 
s e t t l e m e n t . 

A c c o r d i n g l y , we b e l a t e d l y a p p r o v e o f t h e $105,021.25 
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d i s t r i b u t i o n o f f u n d s t o t h e p a y i n g agency i n p a r t i a l 
r e i m b u r s e m e n t f o r i t s a c t u a l c l a i m c o s t s . S i n c e t h e t i m e o f t h i s 
d i s t r i b u t i o n , t h e agency has i n c u r r e d a d d i t i o n a l c l a i m c o s t s 
t o t a l l i n g $4,848.52. Under t h e s e c i r c u m s t a n c e s , we f u r t h e r 
c o n c l u d e t h a t t h e p a y i n g agency i s e n t i t l e d t o r e i m b u r s e m e n t f o r 
t h e s e c o s t s f r o m t h e r e m a i n i n g b a l a n c e o f t h e t h i r d p a r t y j u d g m e n t 

The p a y i n g agency a l s o seeks r e i m b u r s e m e n t f o r i t s 
f u t u r e c l a i m c o s t s . Y e t , because t h e c l a i m has n o t been c l c f s e d , 
i t i s u n c l e a r what d e g r e e o f p e r m a n e n t d i s a b i l i t y c l a i m a n t has 
s u s t a i n e d as a r e s u l t o f h i s c ompensable i n j u r y . Inasmuch as 
t h e r e has n o t been a f i n a l o r d e r d e t e r m i n i n g t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y a r i s i n g o u t o f h i s c o m p e n s a b l e i n j u r y , we 
s h a l l d e f e r r u l i n g on t h e q u e s t i o n o f t h e p a y i n g a g e n c y ' s 
e n t i t l e m e n t t o a l i e n f o r i t s f u t u r e c l a i m c o s t s . See John T. 
E l i c k e r , 40 Van N a t t a 68 ( 1 9 8 8 ) ; R o b e r t B. W i l l i a m s , 37 Van N a t t a 
711 ( 1 y 8 5 ) ; George B e d s a u l , 35 Van N a t t a 695 ( 1983) . 

I n r e a c h i n g t h e s e c o n c l u s i o n s , we a r e m i n d f u l t h a t t h e 
e x i s t i n g c a s h f u n d s a r e i n s u f f i c i e n t t o f u l l y r e i m b u r s e t h e p a y i n g 
agency f o r i t s s t a t u t o r y s h a r e o f t h e " t o t a l p r o c e e d s " f r o m t h e 
t h i r d p a r t y s e t t l e m e n t . F u r t h e r m o r e , we a c k n o w l e d g e t h a t we have 
n o t a d d r e s s e d t h e a g e n c y ' s p r o p o s a l t o o f f s e t i t s f u t u r e t e m p o r a r y 
and p e r m a n e n t d i s a b i l i t y o b l i g a t i o n s a g a i n s t c l a i m a n t ' s m o n t h l y 
a n n u i t y payments u n t i l i t s t h i r d p a r t y l i e n i s s a t i s f i e d . 

As t o t h e s e p o i n t s , we w i s h t o c l a r i f y t h a t t o d a y ' s 
d e c i s i o n i s e x p r e s s l y l i m i t e d t o a r e s o l u t i o n o f t h e d i s p u t e 
c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f t h e $400,000 lump 
sum payment and p a r t i a l d i s t r i b u t i o n o f t h e r e m a i n i n g b a l a n c e o f . 
t h e p r o c e e d s o f t h e t h i r d p a r y j u d g m e n t . We w i l l n o t a d d r e s s t h e 
i s s u e s o f t h e p a y i n g a g e n c y ' s e n t i t l e m e n t t o , as w e l l , as t h e 
amount o f , a s h a r e o f c l a i m a n t ' s a n n u i t y payments u n l e s s a d i s p u t e 
i s p r e s e n t e d t o us when h i s c o n d i t i o n has become m e d i c a l l y 
s t a t i o n a r y and h i s d i s a b i l i t y f i n a l l y d e t e r m i n e d . S i n c e t h e c l a i m 
p r e s e n t l y r e m a i n s i n open s t a t u s and t h e d e g r e e o f c l a i m a n t ' s 
d i s a b i l i t y i s p r e s e n t l y u n c e r t a i n , we c o n s i d e r t h e p a y i n g a g e n c y ' s 
o f f s e t r e q u e s t t o be p r e m a t u r e . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t h e t o t a l p r o c e e d s o f t h e t h i r d p a r t y s e t t l e m e n t i n 
a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , and ( b ) . T h i s d i s t r i b u t i o n 
s h a l l be based on a v a l u e o f $550,595. T h e r e f o r e , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e o f $183,651.66 and 
$7,988.89 f o r r e i m b u r s e m e n t o f l i t i g a t i o n c o s t s . S i n c e c l a i m a n t ' s 
a t t o r n e y has n o t r e c e i v e d t h e t o t a l amount o f t h i s fee., he i s 
d i r e c t e d t o d i s t r i b u t e a d d i t i o n a l f u n d s f r o m t h e p r o c e e d s i n an 
amount s u f f i c i e n t t o r e a c h t h e a f o r e m e n t i o n e d t o t a l . i . e . , 
$50,318.33. 

C l a i m a n t ' s s h a r e o f t h e t o t a l p r o c e e d s f r o m t h e t h i r d 
p a r t y s e t t l e m e n t i s $119,651.48. S i n c e c l a i m a n t has n o t r e c e i v e d 
t h e t o t a l amount o f h i s s h a r e , h i s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t o c l a i m a n t t h e r e m a i n i n g f u n d s f r o m t h e t h i r d p a r t y 
s e t t l e m e n t w i t h M i d w e s t e r n ( $ 1 7 , 4 3 0 . 6 0 ) and a d d i t i o n a l f u n d s f r o m 
t h e t h i r d p a r t y j u d g m e n t a g a i n s t S i l v e r E a g l e ( $ 1 5 , 9 9 4 . 9 5 ) . These 
amounts s h o u l d be s u f f i c i e n t t o r e a c h t h e a f o r e m e n t i o n e d t o t a l . 
However, i f more o r l e s s f u n d s a r e n e c e s s a r y , c l a i m a n t ' s a t t o r n e y 
i s d i r e c t e d t o t a k e a p p r o p r i a t e a c t i o n t o r e a c h t h e r e q u i r e d t o t a l 

C l a i m a n t ' s a t t o r n e y i s a l s o d i r e c t e d t o d i s t r i b u t e 
$4,848.52 t o t h e p a y i n g agency as f u r t h e r p a r t i a l r e i m b u r s e m e n t 
f o r i t s a c t u a l c l a i m c o s t s . P o r t i o n s o f t h e r e m a i n i n g b a l a n c e o f 
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t h e p r o c e e d s f r o m t h e t h i r d p a r t y j u d g m e n t ( a p p r o x i m a t e l y 
$60,475.54) s h a l l c o n t i n u e t o be d i s t r i b u t e d t o t h e p a y i n g agency 
i n s o f a r as i t j u s t i f i e s i t s a c t u a l c l a i m c o s t s . Upon f i n a l 
r e s o l u t i o n o f t h e pe r m a n e n t d i s a b i l i t y i s s u e , t h e p a r t i e s s h a l l 
n o t i f y t h e B o a r d o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g 
d i s t r i b u t i o n o f any r e m a i n i n g b a l a n c e . A t t h a t t i m e , t h e p a r t i e s 
s h a l l p r e s e n t f u r t h e r comment r e g a r d i n g t h e p a y i n g a g e n c y ' s 
p r o p o s a l f o r a u t h o r i z a t i o n t o o f f s e t i t s c o n t i n u i n g o b l i g a t i o n s 
f o r t e m p o r a r y and per m a n e n t d i s a b i l i t y c o m p e n s a t i o n a g a i n s t 
c l a i m a n t ' s f u t u r e a n n u i t y payments under t h e t h i r d p a r t y 
s e t t l e m e n t u n t i l such t i m e as i t s t h i r d p a r t y l i e n i s s a t i s f i e d . 

I T I S SO ORDERED. 

GEORGE G. SHAFER, Claimant WCB 86-03258 
Peter 0. Hansen, Claimant's Attorney August 3, 1988 
Carrol J. Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s o r d e r 
w h i c h : ( 1 ) d e c l i n e d t o g r a n t him per m a n e n t t o t a l d i s a b i l i t y ; and 
( 2 ) i n c r e a s e d h i s s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r t h e 
l o s s o.f use o r f u n c t i o n o f t h e l e f t l e g f r o m 15 p e r c e n t (22.5 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n O r d e r , t o 25 p e r c e n t (37.5 
d e g r e e s ) . On r e v i e w , c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o 
per m a n e n t t o t a l d i s a b i l i t y . The s o l e i s s u e i s pe r m a n e n t t o t a l 
d i s a b i l i t y . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a l f i n d i n g s o f f a c t . C l a i m a n t has a t e n t h 
g r a d e e d u c a t i o n . H i s p r i o r work e x p e r i e n c e i n c l u d e d e l e c t r i c 
m o t o r r e p a i r , r o o f i n g , s h o r e crew w o r k , b a r t e n d i n g , and employment 
as a u n i o n b u s i n e s s a g e n t . P r i o r t o t h e i n j u r y , c l a i m a n t had 
wor k e d 11 y e a r s as a s e n i o r m e c h a n i c f o r t h e e m p l o y e r . 

- C l a i m a n t became m e d i c a l l y s t a t i o n a r y on June 1 1 , 1986 
w i t h m i l d l y m o d e r a t e l o s s o f l e f t knee f u n c t i o n . He has pe r m a n e n t 
l i m i t a t i o n s on l i f t i n g , s t a n d i n g , s i t t i n g , k n e e l i n g and b e n d i n g . 
However, he i s c a p a b l e o f r e t u r n i n g t o a t l e a s t s e d e n t a r y w o r k . 

C l a i m a n t began r e c e i v i n g v o c a t i o n a l ' a s s i s t a n c e i n 
J a n u a r y 1986. H i s v o c a t i o n a l c o u n s e l o r s had p e r s i s t e n t d i f f i c u l t y 
i n s e c u r i n g a s o l i d commitment f r o m c l a i m a n t t o p a r t i c i p a t e i n 
v o c a t i o n a l s e r v i c e s . T h i s d i f f i c u l t y was due p r i m a r i l y t o 
c l a i m a n t ' s r e c u r r i n g t h o u g h t s a b o u t r e t i r e m e n t and h i s w i s h t h a t 
r e e m p l o y m e n t n o t i n t e r f e r e w i t h h i s r e c e i p t o f s o c i a l s e c u r i t y 
b e n e f i t s . We f i n d t h a t c l a i m a n t has n o t made r e a s o n a b l e e f f o r t s 
t o o b t a i n employment. We f u r t h e r f i n d t h a t s uch e f f o r t s w o u l d n o t 
have been f u t i l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 10, 1987 i s a f f i r m e d . 
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LINDA D. SIMPSON, Claimant 
A l i c e M. B a r t e l t , Defense Attorney 

WCB 86-11495 
August 3, 1988 
Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Menashe's o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t ' s brack • 
i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 2 ) awarded 1 0 : p e r c e n t 
(32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a back i n j u r y , 
w hereas a D e t e r m i n a t i o n O r d e r had awarded no p e r m a n e n t d i s a b i l i t y 
( 3 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t knee 
c o n d i t i o n ; and ( 4 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s . 
Some o f t h e m a t e r i a l s c l a i m a n t has s u b m i t t e d on r e v i e w were n o t 
o t h e r w i s e i n t h e h e a r i n g r e c o r d . We t r e a t t h e p r e s e n t a t i o n o f 
t h e s e m a t e r i a l s as a r e q u e s t f o r remand. See Ramona Steckmann, 4 
Van N a t t a 90 ( 1 9 8 8 ) . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a l comments w i t h r e g a r d t o c l a i m a n t ' s 
r e q u e s t f o r remand. 

The m a t e r i a l s s u b m i t t e d by c l a i m a n t were m e d i c a l 
documents w h i c h e i t h e r c o u l d have been s u b m i t t e d p r i o r ' t o h e a r i n g 
o r were g e n e r a t e d s u b s e q u e n t t o c l a i m a n t ' s h e a r i n g and p e r t a i n e d 
t o c e r t a i n m e d i c a l c o n d i t i o n s w h i c h were n o t t i m e l y r a i s e d as 
i s s u e s . 

We i n f e r f r o m c l a i m a n t ' s b r i e f and s u b m i t t e d m a t e r i a l s 
t h a t she w i s h e d t o r a i s e t h e i s s u e s o f c o m p e n s a b i l i t y o f h e r p o s t 
p o l i o syndrome, c a n d i d i a s i s and E p s t e i n Bar V i r u s c o n d i t i o n s 
s u b s e q u e n t t o h e a r i n g . These i s s u e s , h o wever, were n o t r a i s e d at. 
h e a r i n g . When an i s s u e . i s n o t p r o p e r l y r a i s e d b e f o r e a R e f e r e e a 
h e a r i n g , and t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t 
s u b s e q u e n t l y be c o n s i d e r e d . Randy D. J o h n s o n , 39 Van N a t t a 463 
( 1 9 8 7 ) . T h e r e f o r e , we r e f u s e t o c o n s i d e r them a t t h i s l a t e d a t e . 

We a l s o r e f u s e t o remand t h i s case t o t h e R e f e r e e . We 
may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " 
ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l 
e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was. n o t 
o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Kienow's 
Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; P e l f i n a P. Lopez, 37 
Van N a t t a 164 , 170 (1985 ) . 

A f t e r de novo r e v i e w , we a r e n o t p e r s u a d e d t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . We f i n d t h a t t h e a d d i t i o n a l e v i d e n c e 
p r e s e n t e d i n c l a i m a n t ' s b r i e f p e r t a i n i n g t o i s s u e s r a i s e d a t 
h e a r i n g was o b t a i n a b l e w i t h due d i l i g e n c e . The o t h e r a d d i t i o n a l 
e v i d e n c e p r e s e n t e d by c l a i m a n t i s n o t r e l e v a n t t o t h e i s s u e s 
r a i s e d a t h e a r i n g . A c c o r d i n g l y , we c o n c l u d e t h a t remand i s n o t 
w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 16, 1987 i s a f f i r m e d . 
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GLEN A. ST.ROSKY, Claimant WCB 84-12935 
Y t u r r i , Rose, et a l . , Claimant's Attorneys August 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r 
t h a t : ( 1 ) a f f i r m e d t h e D e t e r m i n a t i o n O r d e r a w a r d i n g c l a i m a n t 35 
p e r c e n t (112 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s l o w 
back c o n d i t i o n ; and ( 2 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l 
d e n i a l o f c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

I s s u e s 

( 1 ) C o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t r i g h t knee 
c o n d i t i o n ; and 

( 2 ) e x t e n t o f u n s c h e d u l e d d i s a b i l i t y . 

F i n d i n g s o f F a c t 

C l a i m a n t , 59 a t h e a r i n g , has worked f o r t h e s e l f - i n s u r e d 
e m p l o y e r f o r 30 y e a r s as a t r u c k d r i v e r . He has a n i n t h g r a d e 
e d u c a t i o n , and has no GED o r any a d d i t i o n a l f o r m a l e d u c a t i o n o r 
t r a i n i n g . 

On F e b r u a r y 10, 1984, c l a i m a n t s l i p p e d and f e l l w h i l e 
a l i g h t i n g f r o m h i s t r u c k cab. He l a n d e d on h i s b a c k , r i g h t w r i s t , 
and r i g h t knee, and f e l t i m m e d i a t e p a i n i n t h o s e a r e a s and h i s 
g r o i n . He s o u g h t m e d i c a l t r e a t m e n t t h a t d a y, and was t a k e n o f f 
w o r k . He f i l e d a c l a i m f o r m d e s c r i b i n g t h e i n j u r y o r d i s e a s e as 
"back, r i g h t r i s t ( s i c ) , R knee p a i n . " The e m p l o y e r a c c e p t e d t h e 
c l a i m by c h e c k i n g t h e box on t h e f o r m . 

C l a i m a n t r e c e i v e d i m m e d i a t e and o n g o i n g t r e a t m e n t f o r 
h i s l o w ba c k . A l t h o u g h h i s r i g h t knee r e m a i n e d p a i n f u l , he s o u g h t 
no t r e a t m e n t f o r i t . On J u l y 13, 1984, he e x p e r i e n c e d a d r a m a t i c 
i n c r e a s e i n r i g h t knee p a i n when he p u t h i s f o o t up o n t o t h e back 
o f a f l a t b e d t r a i l e r , h y p e r f l e x i n g t h e knee. The i n c i d e n t was 
t r i v i a l and w o u l d n o t o r d i n a r i l y have c a u s e d p a i n . He was seen 
two days l a t e r . f o r knee c o m p l a i n t s by Dr. D a h l i n , h i s t r e a t i n g 
p h y s i c i a n f o r h i s back c o n d i t i o n . 

I n September 1984, Dr. D a h l i n p e r f o r m e d an a r t h r o s c o p y 
o f c l a i m a n t ' s k n e e , and d i a g n o s e d f r a y i n g o f t h e m e n i s c u s and 
d e g e n e r a t i v e j o i n t d i s e a s e s e c o n d a r y t o o s t e o a r t h r i t i s . 
C l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n was r e l a t e d t o h i s c o m p e n s a b l e 
F e b r u a r y 1984 i n j u r y . He had d i f f i c u l t y b e n d i n g o v e r and l i f t i n g , 
w h i c h c a u s ed f l a r e - u p s o f h i s p a i n . 

C l a i m a n t was e n r o l l e d i n t h e C a l l a h a n C e n t e r . 
Dr. Schwan, o s t e o p a t h and c l a i m a n t ' s case manager a t t h e C e n t e r , 
r e p o r t e d t h a t c l a i m a n t ' s r i g h t knee c o n d i t i o n was t h e r e s u l t o f 
h i s F e b r u a r y 1984 i n j u r y , o r o f an o c c u p a t i o n a l d i s e a s e r e l a t e d t o 
h i s work a c t i v i t i e s . He c o u l d n o t r e t u r n t o h i s work a t i n j u r y , 
and was g i v e n work l i m i t a t i o n s . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on 
March 8, 1985, w i t h an award o f 35 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r h i s l o w bac k . 
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On J u l y 15, 1985, Dr. D a h l i n r a t e d c l a i m a n t ' s i m p a i r m e n t 
as 10 p e r c e n t o f t h e w h o l e p e r s o n , n o t d i s t i n g u s h i n g b e t w e e n 
c l a i m a n t ' s back and knee c o n d i t i o n s , and r e l e a s e d him f o r l i g h t 
d u t y . The e m p l o y e r d i d n o t have l i g h t d u t y t o w h i c h c l a i m a n t 
c o u l d r e t u r n . 

On J u l y 3 1 , 1985, c l a i m a n t was e v a l u a t e d by Dr. B i l l s 
b e cause o f c o m p l a i n t s o f p a i n o v e r t h e m e d i a l a s p e c t o f t h e knee. 
Dr. B i l l s d i a g n o s e d d e g e n e r a t i v e j o i n t d i s e a s e . 

C l a i m a n t had two p r i o r i n j u r i e s t o h i s r i g h t k nee, and 
s u f f e r s f r o m d e g e n e r a t i v e j o i n t d i s e a s e i n h i s l e f t knee. 

On November 1 , 1984, t h e e m p l o y e r d e n i e d t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee c o n d i t i o n . 

I n September 1985, c l a i m a n t s o u g h t t r e a t m e n t w i t h 
Dr. Edwards, a C a l i f o r n i a c h i r o p r a c t o r who had t r e a t e d him f o r a 
p r i o r back a i l m e n t . A f t e r two weeks o f i n t e n s i v e t h e r a p y c l a i m a n t 
was s u b s t a n t i a l l y i m p r o v e d . When he r e t u r n e d t o O r e gon, he was 
seen by Dr. D a h l i n . He had f u l l r a n g e o f m o t i o n i n t h e low back 
and no p a i n . H i s knee b o t h e r e d him s l i g h t l y , and Dr. D a h l i n 
r e l e a s e d him t o r e g u l a r work w i t h o u t r e s t r i c t i o n s . 

C l a i m a n t p a s s e d h i s I n t e r s t a t e Commerce Commission 
s t a n d a r d p h y s i c a l e x a m i n a t i o n on November 7, 1985, and was 
r e l e a s e d f o r work as a t r u c k d r i v e r . He resumed h i s work on 
November 8, 1985, and has been employed on a f u l l - t i m e b a s i s s i n c e 
t h a t d a t e . 

C l a i m a n t ' s a v o c a t i o n a l i n t e r e s t s i n c l u d e s m a l l e n g i n e 
work and w o o d w o r k i n g , f o r w h i c h he p o s s e s s e s s i g n i f i c a n t s k i l l . 

C o n c l u s i o n s o f Law and O p i n i o n 

C o m p e n s a b i l i t y o f knee c o n d i t i o n 

Once an e m p l o y e r o f f i c i a l l y a c c e p t s a c l a i m f o r 
c o m p e n s a t i o n , i t may n o t l a t e r deny t h e c o m p e n s a b i l i t y o f t h e 
u n d e r l y i n g c l a i m , a b s e n t f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . G e o r g i a P a c i f i c Corp. v. P i wowar, 305 Or 494 ( 1 9 8 8 ) ; 
J o h n s o n v. S p e c t r a P h y s i c s , 303 Or 49 , 55 ( 1987) ; Bauman v. SAIF, 
295 Or 788 ( 1 9 8 3 ) . I n P i wowar, t h e C o u r t n o t e d t h a t an e m p l o y e r 
must compensate a c l a i m a n t f o r t h e s p e c i f i c c o n d i t i o n i n i t s 
n o t i c e o f a c c e p t a n c e , r e g a r d l e s s o f t h e cause o f t h a t c o n d i t i o n . 
I d . a t 5 0 1 . The C o u r t f u r t h e r s t a t e d t h a t once an e m p l o y e r . 
a c c e p t s c o m p e n s a b i l i t y o f a symptom, i t must c o n t i n u e t o 
c ompensate a c l a i m a n t f o r t h a t s y m p t o m a t i c c o n d i t i o n , even when 
s u b s e q u e n t m e d i c a l e v i d e n c e d e m o n s t r a t e s t h a t t h e c o n d i t i o n i s 
a t t r i b u t a b l e t o a n oncompensable cause o r d i s e a s e . I d . 
A c c o r d i n g l y , t h e C o u r t h e l d t h a t an e m p l o y e r a c c e p t i n g a c l a i m f o r 
a " s o r e b a c k " c o u l d n o t s u b s e q u e n t l y deny c o m p e n s a b i l i t y o f an 
o t h e r w i s e n o n compensable a n k y l o s i n g s p o n d y l i t i s c o n d i t i o n 
d i a g n o s e d a f t e r t h e e m p l o y e r i s s u e d i t s a c c e p t a n c e . I d . a t 
501-502. 

Here,, c l a i m a n t ' s i n j u r y c l a i m f o r m i n c l u d e d a c l a i m f o r 
"back,., r i g h t r i s t [ s i c ] , r i g h t knee p a i n , " and t h a t " d r i v e r . . . 
s l i p p e d and i n j u r e d . . . r i g h t knee." T h e r e was no f o r m a l l e t t e r 
o f a c c e p t a n c e o f t h e c l a i m . The o n l y n o t a t i o n o f a c c e p t a n c e i s on 
t h e f o r m i t s e l f . T h e r e f o r e , we c o n c l u d e t h a t t h e e m p l o y e r has 
a c c e p t e d t h e c l a i m as s t a t e d on t h e f o r m , i n c l u d i n g a c l a i m f o r 
" r i g h t knee p a i n " o f w h a t e v e r s o u r c e . 
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E x t e n t o f d i s a b i l i t y : l o w back 

To p r e v a i l on t h e i s s u e o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t , as a r e s u l t o f h i s i n d u s t r i a l i n j u r y , he has s u s t a i n e d a 
pe r m a n e n t l o s s o f e a r n i n g c a p a c i t y . " E a r n i n g c a p a c i t y " i s d e f i n e d 
as c l a i m a n t ' s " a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n 
t h e b r o a d f i e l d o f g e n e r a l o c c u p a t i o n s , " and c o n s i d e r s t h e d e g r e e 
o f p h y s i c a l i m p a i r m e n t as w e l l as "age, e d u c a t i o n , t r a i n i n g , 
s k i l l s and work e x p e r i e n c e . " ORS 6 5 6 . 2 1 4 ( 5 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , we c o n s i d e r t h e m e d i c a l and c r e d i b l e l a y e v i d e n c e o f 
h i s p h y s i c a l i m p a i r m e n t f r o m t h e compe n s a b l e i n j u r y , and a l l t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 4~36-36-380 
e t s e g . Some o f t h e s e f a c t o r s h i n d e r c l a i m a n t . However, he has 
many s k i l l s w h i c h w o u l d t r a n s f e r t o o t h e r employment s h o u l d t h a t 
become n e c e s s a r y . And w h i l e h i s back c o n t i n u e s t o g i v e him some 
d i f f i c u l t y , t h e c h i r o p r a c t i c t r e a t m e n t he r e c e i v e d a f f o r d e d him 
g r e a t r e l i e f . H i s t r e a t i n g p h y s i c i a n s u b s e q u e n t l y f o u n d 
c l a i m a n t ' s r a n g e o f m o t i o n r e s t o r e d and h i s p a i n r e d u c e d , and 
r e l e a s e d him t o r e g u l a r w o r k . He has p e r f o r m e d t h a t work 
s u c c e s s f u l l y s i n c e . C o n s e q u e n t l y , a f t e r due c o n s i d e r a t i o n o f t h e 
a f o r e m e n t i o n e d g u i d e l i n e s , we c o n c l u d e t h a t 35 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a d e q u a t e l y c ompensates c l a i m a n t f o r h i s low 
back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . ' The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f 
c l a i m a n t ' s r i g h t knee c o n d i t i o n i s s e t a s i d e , and t h e c l a i m 
remanded f o r a c c e p t a n c e and p r o c e s s i n g i n a c c o r d a n c e w i t h t h e 
l a w . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $2,000, t o 
be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . T h e B o a r d a p p r o v e s a 
c l i e n t - p a i d f e e n o t t o exceed $2,352. 

ROBERT L. SWEENEY, Claimant WCB 86-08438 
B o t t i n i , e t a l . , Claimant's Attorneys August 3, 1988 
C l i f f , Snarskis, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Knapp's o r d e r t h a t awarded c l a i m a n t 10 p e r c e n t (32 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l o w back 
c o n d i t i o n , i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r award o f 15 
p e r c e n t (48 d e g r e e s ) , f o r a t o t a l award o f 25 p e r c e n t (80 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . We a f f i r m . 

ISSUE 

On r e v i e w , t h e i s s u e i s e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
d i s a b i l i t y . 

FINDINGS OF FACT 

We a d o p t as o u r own t h e f i n d i n g s o f f a c t made by t h e 
R e f e r e e i n P a r a g r a p h s 3 t h r o u g h 9 o f h i s O p i n i o n and O r d e r . We 
a l s o make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . 
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C l a i m a n t r e t u r n e d t o r e g u l a r work f o r t h e e m p l o y e r a t 
i n j u r y w i t h o u t any o f t h e e q u i p m e n t m o d i f i c a t i o n s w h i c h had been 
c o n s i d e r e d . He moved more c a u t i o u s l y and s l o w l y i n p e r f o r m i n g h i s 
j o b . B e n d i n g and t w i s t i n g i n c r e a s e d h i s symptoms, w h i c h i n c l u d e d 
l e g p a i n and numbness i n h i s r i g h t f o o t . Long d r i v e s c a u s e d h i m 
i n c r e a s e d d i s c o m f o r t i n h i s back and l e g , and he o c c a s i o n a l l y 
t a l k e d a b o u t q u i t t i n g b ecause o f t h e p a i n . He d i d i n f a c t g i v e 
t h e e m p l o y e r two weeks n o t i c e i n m i d - O c t o b e r 1986. However,, 
b e f o r e he q u i t t h e e m p l o y e r was f o r c e d t o l a y him o f f b ecause o f 
an i n a b i l i t y t o i n s u r e d r i v e r s w i t h n e g a t i v e d r i v i n g r e c o r d s . The 
e m p l o y e r c o n s i d e r e d c l a i m a n t a good d r i v e r , even a f t e r h i s i n j u r y . 

A f t e r c l a i m a n t was l a i d o f f , he t o o k a p a r t - t i m e j o b 
d r i v i n g a t r u c k h a u l i n g r o c k , and d r i v i n g a f r o n t - e n d loader.. The 
j o b ended i n December 1986. 

C l a i m a n t went e l k h u n t i n g and camping once d u r i n g t h e 
1986-7 s e a s o n . He d r o v e a 3/4 t o n p i c k u p t o t h e h u n t i n g s i t e . He 
s h o t an e l k , w h i c h was c a r r i e d o u t by o t h e r s . 

C l a i m a n t has m i l d i m p a i r m e n t due t o h i s c o m p e n s a b l e 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f l a w and 
o p i n i o n r e g a r d i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1987 i s a f f i r m e d . . 

. LINDA M. THORNBURG, Claimant WCB 86-11552 
Francesconi, et a l . , Claimant's Attorneys August 3, 1988 
Judy Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n 
e x c e s s o f two p e r month. We a f f i r m . 

ISSUE 

Whether c l a i m a n t has p r o v e n t h a t c h i r o p r a c t i c t r e a t m e n t 
i n e x c e s s o f two t i m e s p e r month i s r e a s o n a b l e and n e c e s s a r y as a 
r e s u l t o f her com p e n s a b l e upper back and neck i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t has a h i s t o r y o f back p r o b l e m s . She was f i r s t 
t r e a t e d by a c h i r o p r a c t i c p h y s i c i a n i n 1978. C l a i m a n t began 
t r e a t i n g w i t h Dr. B e r a r d i , c h i r o p r a c t o r , i n March 1983, b ecause 
she was e x p e r i e n c i n g back s t i f f n e s s . S u b s e q u e n t l y , i n May 1983, 
c l a i m a n t s u s t a i n e d a compensable upper back i n j u r y w h i l e l i f t i n g 
f i l e s . I n J a n u a r y 1984, c l a i m a n t was i n v o l v e d i n an a u t o m o b i l e 
a c c i d e n t w h i c h c a u s e d h e r t o bounce o f f t h e p a s s e n g e r s e a t and 
s t r i k e t h e w i n d s h i e l d o f t h e c a r . 

On J u l y 10, 1984, c l a i m a n t c o m p e n s a b l y i n j u r e d h e r neck 
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and upper b a c k . Dr. B e r a r d i , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r f o r 
p u r p o s e s o f t h i s c l a i m , d i a g n o s e d an u p p e r back and neck s t r a i n . 
C l a i m a n t l o s t no t i m e f r o m work due t o her i n j u r y . 

C l a i m a n t s u f f e r e d no pe r m a n e n t • i m p a i r m e n t f r o m h e r 
com p e n s a b l e i n j u r y . 

On November 2 1 , 1985, c l a i m a n t ' s c l a i m was c l o s e d w i t h 
no award o f t e m p o r a r y o r permanent d i s a b i l i t y . I n A u g u s t 1986, 
SAIF d e n i e d c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f two p e r month. 

C l a i m a n t i s a b l e t o f u n c t i o n w i t h two c h i r o p r a c t i c 
t r e a t m e n t s p e r month. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t c o n t e n d s t h a t c h i r o p r a c t i c t r e a t m e n t i n e x c e s s 
o f t w o p e r month i s r e a s o n a b l e and n e c e s s a r y t o m a i n t a i n h e r 
c u r r e n t l e v e l o f f u n c t i o n i n g . 

OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) p r o v i d e s t h e g u i d e l i n e o f two 
t r e a t m e n t s p e r month. The number o f t r e a t m e n t s may be l i m i t e d t o 
t h o s e shown t o be r e a s o n a b l e and n e c e s s a r y t o r e l i e v e p a i n and 
e n a b l e c l a i m a n t t o wo r k . West, v. SAIF, 74 Or App 317, 321 
( 1 9 8 5 ) . C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g t r e a t m e n t s a r e 
r e a s o n a b l e and n e c e s s a r y . McGarry v. SAIF, 24 Or App 88.3 , ( 1 9 7 6 ) . 

T h e r e a r e f i v e o p i n i o n s r e g a r d i n g t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t . 
Dr. L a n g s t o n , o r t h o p e d i s t , and t h e O r t h o p e a d i c C o n s u l t a n t s 
e xamined c l a i m a n t and o p i n e d t h a t h er c h i r o p r a c t i c t r e a t m e n t s were 
p a l l i a t i v e r a t h e r t h a n c u r a t i v e . Dr. F e c h t e l , c h i r o p r a c t o r , 
e xamined c l a i m a n t ' s m e d i c a l r e c o r d s and f o u n d no o b j e c t i v e 
e v i d e n c e t o s u p p o r t t r e a t m e n t i n e x c e s s o f two t r e a t m e n t s p er 
month. 

I n December 1985 Dr. B e r a r d i r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g an e x a c e r b a t i o n o f her c o n d i t i o n and w o u l d r e q u i r e 
t r e a t m e n t 3-5 t i m e s a week f o r s e v e r a l weeks. I n F e b r u a r y 1986 he 
i n d i c a t e d t h a t c l a i m a n t was p r o g r e s s i n g , b u t r e q u i r e d 2 t r e a t m e n t s 
p e r week f o r 1 month f o l l o w e d by 1 v i s i t p e r week f o r 1 month. I n 
A p r i l 1986 Dr. B e r a r d i r e p o r t e d a n o t h e r e x a c e r b a t i o n t h a t w o u l d 
r e q u i r e t r e a t m e n t s t w i c e a week f o r 6 weeks. 

I n June 1986, t h e W e s t e r n M e d i c a l . C o n s u l t a n t s e x amined 
c l a i m a n t and f o u n d t h a t h er r e c u r r i n g e p i s o d e s o f d i s c o m f o r t were 
n o t d i r e c t l y r e l a t e d t o her p r i o r i n j u r y . I n A u g u s t 1986 SAIF 
d e n i e d c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f 2 p e r month. 

We c o n c l u d e t h a t t h e l e v e l o f c h i r o p r a c t i c t r e a t m e n t 
c l a i m a n t i s r e c e i v i n g i s n o t r e a s o n a b l e o r n e c e s s a r y . ORS 
6 5 6 . 2 4 5 ( 1 ) . T h i s i s a case where t h e t r e a t i n g d o c t o r ' s o p i n i o n , 
as s u c h , i s o f l e s s e r i m p o r t a n c e t h a n t h e o t h e r e x p e r t e v i d e n c e 
p r e s e n t e d . See A l l i e v. SAIF, 79 Or App 284 ( 1 9 8 6 ) ; Hammons v. 
P e r i n i , 43 Or App 299 ( 1 9 7 9 ) . A l l t h e m e d i c a l e x p e r t s , e x c e p t f o r 
Dr. B e r a r d i , f a v o r p a l l i a t i v e c a r e on a r e d u c e d s c a l e . 

A l t h o u g h Dr. B e r a r d i ' s l o n g i t u d i n a l e x p e r i e n c e w i t h 
c l a i m a n t i s a f a c t o r , t h e a n a l y s i s o f f e r e d by t h e o t h e r p h y s i c i a n s 
i s s u p p o r t e d by o b j e c t i v e m e d i c a l e v i d e n c e and,more p e r s u a s i v e . 
C o n s e q u e n t l y , we a f f i r m t h e o r d e r o f t h e R e f e r e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1987 i s a f f i r m e d 

YVONNE WALBURN, Claimant 
B i s c h o f f & Strooband, Claimant's Attorneys 
Cowling & Heyse l l , Defense Attorneys 

WCB 86-17065 
August 3, 1988 
Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r 

u p h e l d 
i n j u r y ' 

C l a i m a n t 
".he i n s u r e r 
c l a i m s f o r 

r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a -

s d e n i a l o f c l a i m a n t ' 
her back c o n d i t i o n . 

ISSUE 

s a g g r a v a t i o n and 
We a f f i r m . 

new 

C o m p e n s a b i l i t y o f c l a i m a n t ' s back c o n d i t i o n . 

FINDINGS OF FACT 

I n March 1986, c l a i m a n t s u f f e r e d a co m p e n s a b l e i n j u r y when 
she f e l l w h i l e w o r k i n g as a c h a i n p u l l e r . The n e x t d a y , she was 
examined by Dr. H e r s c h e r , o s t e o p a t h . He 'noted t e n d e r n e s s i n t h e 
t a i l b o n e a r e a and d i a g n o s e d a t a i l b o n e c o n t u s i o n . He p r e s c r i b e d 
l i g h t d u t y f o r a few d a y s . F i v e days l a t e r , he r e p o r t e d t h a t 
c l a i m a n t ' s b r u i s e s had r e s o l v e d and t h a t she c o u l d r e t u r n t o f u l l 
d u t y . 

C l a i m a n t r e t u r n e d t o work and r e c e i v e d no f u r t h e r m e d i c a l 
t r e a t m e n t f o r p r o b l e m s r e l a t i n g t o her March 1986 co m p e n s a b l e 
i n j u r y . She wo r k e d a t her c h a i n p u l l i n g j o b u n t i l June 1986, when 
she change t o a n o t h e r j o b w i t h t h e same e m p l o y e r . Between March and 
O c t o b e r 1986, c l a i m a n t d i d n o t m e n t i o n any p r o b l e m s c o n c e r n i n g h e r 
l e f t h i p and l e g t o her s u p e r v i s o r . 

On O c t o b e r 10, 1986, w h i l e o f f w o r k , c l a i m a n t f e l l o f f a 
c o o l e r on w h i c h she had been s i t t i n g w h i l e r i d i n g i n a va n . She f e l l 
a p p r o x i m a t e l y t h r e e t o f o u r f e e t and l a n d e d on h e r t h i g h s . 

C l a i m a n t went t o h e r f o r e m a n ' s o f f i c e and t o l d h im t h a t 
had f a l l e n o f f an i c e c h e s t and f e l t l e f t h i p and l e g p a i n . 

she 

On O c t o b e r 17, 1986, c l a i m a n t saw Dr. Kopa, o s t e o p a t h , 
h e r c o m p l a i n t s . He d i a g n o s e d a h e r n i a t e d d i s c . I n November, 
Dr. Campagna, n e u r o l o g i s t , d i a g n o s e d a h e r n i a t e d d i s c . 

f o r 

C l a i m a n t f a i l e d 
h e r n i a t e d d i s c c o n d i t i o n . 

t o p r o v e t h a t h er work c o n t r i b u t e d t o h e r 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e o p i n i o n o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 , 1987 i s a f f i r m e d 
c l i e n t - p a i d f e e n o t t o exceed $463 i s a p p r o v e d . 
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DAVID F. WEICH, Claimant 
Peter 0. Hansen, Claimant's Attorney 
Acker, Underwood, et a l . , Defense Attorneys 
Schwenn, Bradley, et a l . , Defense Attorneys 
Barbara Brainerd (SAIF), Defense Attorney 

WCB 86-05419, 86-04681 & 86-04682 
August 3, 1988 
Order on Review 

Reviewed by B o a r d Members Joh n s o n and F e r r i s 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e P o d n a r ' s o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
m e d i c a l s e r v i c e s / a g g r a v a t i o n d e n i a l o f a l e f t knee c o n d i t i o n ; ( 2 ) 
u p h e l d SAIF's o c c u p a t i o n a l d i s e a s e d e n i a l s f o r a b i l a t e r a l knee 
c o n d i t i o n ; and ( 3 ) u p h e l d SAIF's d e n i a l o f an a l l e g e d p s y c h i a t r i c 
c o n d i t i o n . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e as 
s u p p l e m e n t e d . 

ISSUE 

Whether c l a i m a n t ' s c ompensable A u g u s t 1982 r i g h t knee 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o a l e f t knee c o n d i t i o n and need 
f o r m e d i c a l t r e a t m e n t . 

FINDINGS OF FACT 

The Bo a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

T h e r e a r e t h r e e e m p l o y e r s i n t h i s c a s e , a l l o f whom were 
i n s u r e d by SAIF. I n A u g u s t 1982, c l a i m a n t s u s t a i n e d a compensable 
r i g h t knee i n j u r y w h i l e employed a t Kach Machine Works. He l a t e r 
w o r k e d f o r two a d d i t i o n a l e m p l o y e r s . A g a i n s t Kach, he f i l e d a 
c l a i m a s s e r t i n g t h a t h i s compensable A u g u s t 1982 r i g h t knee i n j u r y 
had m a t e r i a l l y c o n t r i b u t e d t o a l e f t knee c o n d i t i o n . A g a i n s t t h e 
two l a t e r e m p l o y e r s , he f i l e d o c c u p a t i o n a l d i s e a s e c l a i m s 
c o n t e n d i n g t h a t h i s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g 
c a u s e o f a b i l a t e r a l knee c o n d i t i o n . 

C l a i m a n t , 62 y e a r s o f age a t h e a r i n g , s u f f e r s f r o m 
o b e s i t y and m i n i m a l o s t e o a r t h r i t i s i n h i s knees and f e e t . O t h e r 
t h a n o s t e o a r t h r i t i c c h a n g e s , t h e r e a r e no bony o r s o f t t i s s u e 
a b n o r m a l i t i e s i n e i t h e r o f h i s kne e s . H i s m i n i m a l o s t e o a r t h r i t i s 
i s c o m p a t i b l e w i t h a p e r s o n o f h i s age and w e i g h t . 

As a r e s u l t o f t h e compensable A u g u s t 1982 r i g h t knee 
i n j u r y , c l a i m a n t began t o w a l k w i t h an a l t e r e d g a i t . H i s a l t e r e d 
g a i t d i d n o t m a t e r i a l l y c o n t r i b u t e t o t h e o n s e t o r w o r s e n i n g o f 
h i s m i n i m a l l e f t knee o s t e o a r t h t i t i s . 

CONCLUSIONS OF LAW 

The R e f e r e e d i d n o t a d d r e s s t h e q u e s t i o n o f w h e t h e r 
c l a i m a n t ' s c ompensable A u g u s t 1982 i n j u r y m a t e r i a l l y c o n t r i b u t e d 
t o h i s l e f t knee c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . We, 
t h e r e f o r e , p r o c e e d t o do s o . 

Because we a r e n o t s u r e w h e t h e r c l a i m a n t p r e s e n t s a 
m e d i c a l s e r v i c e s o r a g g r a v a t i o n t h e o r y t o s u p p o r t h i s c l a i m f o r 
c o m p e n s a b i l i t y , we a d d r e s s b o t h t h e o r i e s . 
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A w o r k e r i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e 
d i s a b l i n g r e s u l t s o f a compe n s a b l e i n j u r y , even i f p r e e x i s t i n g 
p r o b l e m s c o n t r i b u t e t o h i s d i s a b i l i t y . Van B l o k l a n d v . Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) ; see ORS 
6 5 6 . 2 4 5 ( 1 ) . 

To e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , a w o r k e r 
must p r o v e a c a u s a l r e l a t i o n s h i p b etween t h e wo r s e n e d c o n d i t i o n 
and t h e c o m p e n s a b l e i n j u r y . S t e p p v. SAIF, 78 Or App 438, 441 
( 1 9 8 6 ) ; see S m i t h v. SAIF, 302 Or 396 ( 1 9 8 7 ) ; ORS 6 5 6 . 2 7 3 ( 1 ) . 

The m e d i c a l e v i d e n c e i n t h i s c a s e i s d i v i d e d . I n 
O c t o b e r 1983, Dr. W i l s o n , c l a i m a n t ' s o r t h o p e d i c s u r g e o n , s t a t e d : 

" I n my o p i n i o n , no p e r m a n e n t i m p a i r m e n t 
r e s u l t e d f r o m [ c l a i m a n t ' s ] work i n j u r y o f 
A u g u s t 25, 1982, and t h a t h i s c u r r e n t 
p r o b l e m s a r e t h e r e s u l t o f an a r t h r i t i c 
p r o c e s s t h a t has a n t e c e d e d t h a t work 
i n j u r y . " 

N e a r l y two y e a r s l a t e r , i n r e s p o n s e t o a h y p o t h e t i c a l q u e s t i o n , 
f r o m c l a i m a n t ' s a t t o r n e y , W i l s o n o p i n e d , i n t e r a l i a : 

" [ B ] e c a u s e o f f a v o r i n g t h e r i g h t knee and 
changes i n g a i t , t h a t w o u l d t e n d t o 
i n c r e a s e o r a c c e l e r a t e d e g e n e r a t i v e c hanges 
a l r e a d y u n d e r l y i n g and p r e s e n t i n t h e l e f t 
k nee. A l t h o u g h i t i s n o t a m a j o r 
c o n t r i b u t i n g f a c t o r , i t c e r t a i n l y w o u l d be 
[ a ] c o n t r i b u t i n g f a c t o r . " 

I n F e b r u a r y 1986, c l a i m a n t was ex a m i n e d by Dr. Gambee, 
an o r t h o p e d i c s u r g e o n . Gambee r e c o r d e d c l a i m a n t ' s c o m p l a i n t s o f 
l e f t knee p a i n r e s u l t i n g f r o m an a l t e r e d g a i t . A f t e r d o i n g s o , 
Gambee o p i n e d i n t e r a l i a : 

"KNEES BILATERALLY: [ X - r a y s ] [ f ] a i l e d t o 
r e v e a l s i g n i f i c a n t bony o r s o f t t i s s u e 
a b n o r m a l i t i e s e x c e p t f o r t h e o s t e o a r t h r i t i c 
change one w o u l d a s s o c i a t e w i t h a man o f 
t h i s age and body b u i l d . " 

"IMPRESSION: T h i s man has o s t e o a r t h r i t i s 
o f h i s knees and f e e t . I t h i n k t h a t h i s 
p r o b l e m s i n h i s f e e t a r e c a u s a l l y u n r e l a t e d 
t o any i n d u s t r i a l a c c i d e n t , and i n my 
e s t i m a t i o n a r e a l m o s t e n t i r e l y r e l a t e d t o 
h i s r a t h e r d r a m a t i c exogenous o b e s t i t y and 
h i s age. He has a p p a r e n t l y had an 
a r t h r o s c o p i c m e n i s e c t o m y and I t h i n k w i t h a 
r e a s o n a b l e end r e s u l t . " . 

We a r e p e r s u a d e d by Dr. Gambee's o p i n i o n . D e s p i t e 
Dr. W i l s o n ' s l a t e r change o f o p i n i o n , he i n i t i a l l y o p i n e d t h a t 
t h e r e was no c a u s a l r e l a t i o n s h i p b e t w e e n t h e A u g u s t 1982 i n j u r y 
and c l a i m a n t ' s l e f t knee o s t e o a r t h r i t i s . H i s s u b s e q u e n t change o f 
o p i n i o n was c o n c l u s o r y . Moe v. C e i l i n g S y s t e m s , 44 Or App 429, 
433 ( 1 9 8 0 ) . On t h e o t h e r hand, Gambee t h o r o u g h l y e x a m i n e d 
c l a i m a n t and r e p o r t e d t h a t t h e r e was no a b n o r m a l i t y i n t h e l e f t 
knee e x c e p t f o r o s t e o a r t h r i t i s , w h i c h , i n Gambee's v i e w , was due 
t o c l a i m a n t ' s age and o b e s i t y . 
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A c c o r d i n g l y , t h e e v i d e n c e does n o t p r e p o n d e r a t e i n f a v o r 
o f c o m p e n s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 18, 1987, i s a f f i r m e d 
as s u p p l e m e n t e d . 

MELVIN WHITTLE, Claimant WCB 86-15480 
Bu r t , Swanson, et a l . , Claimant's Attorneys August 3, 1988 
J e f f Gerner (SAIF), Defense Attorney Order on Review 

Reviewed by En Banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M c C u l l o u g h ' s o r d e r t h a t 
f o u n d he was p a i d t h e c o r r e c t r a t e o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . The i s s u e i s t e m p o r a r y d i s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1987 i s a f f i r m e d . 

BOARD MEMBER CRIDER, CONCURRING: 

I c o n c u r i n t h e B o a r d ' s o r d e r s o l e l y b e cause I am bound by 
t h e C o u r t o f A p p e a l s h o l d i n g i n Reed v. SAIF, 63 Or App 1 ( 1 9 8 3 ) . 
A l t h o u g h Reed d e a l t w i t h c a l c u l a t i o n o f per m a n e n t t o t a l d i s a b i l i t y 
b e n e f i t s , I see no r a t i o n a l g r o u n d s f o r d i s t i n g u i s h i n g t h i s case 
i n v o l v i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

The o r d e r a f f i r m e d by t h e B o a r d p r o v i d e s , c o n s i s t e n t w i t h 
Reed, t h a t a l t h o u g h c l a i m a n t was employed a t t h e t i m e o f i n j u r y on an 
o n - c a l l b a s i s f o r t h r e e d i f f e r e n t m o v i n g c o m p a n i e s h i s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s s h a l l be c a l c u l a t e d based s o l e l y on t h e h o u r s he 
worked f o r Cummings, t h e e m p l o y e r f o r w h i c h he was p e r f o r m i n g work 
when he was i n j u r e d . C l a i m a n t ' s i n j u r y p e r f o r m i n g work f o r Cummings, 
however, r e n d e r e d him t e m p o r a r i l y d i s a b l e d f r o m p e r f o r m i n g n o t o n l y 
h i s work f o r Cummings b u t a l s o f o r h i s o t h e r two e m p l o y e r s . 

T h i s r e s u l t i s t o t a l l y a t odds w i t h t h e p u r p o s e o f t h e 
W o r k e r s ' C o m p e n s a t i o n s y s t e m - - t h a t i s , "To p r o v i d e , r e g a r d l e s s o f 
f a u l t , s u r e , p r o m p t and c o m p l e t e m e d i c a l t r e a t m e n t f o r i n j u r e d w o r k e r s 
and f a i r , a d e q u a t e and r e a s o n a b l e income b e n e f i t s t o i n j u r e d w o r k e r s 
and t h e i r d e p e n d e n t s . " ORS 656.012. I t i s a l s o a t odds w i t h t h e 
n o t i o n t h a t t e m p o r a r y t o t a l d i s a b i l i t y payments a r e d e s i g n e d t o t a k e 
t h e p l a c e o f wages l o s t o w i n g t o an o n - t h e - j o b i n j u r y . See e.g., 
C u t r i g h t v. W e y e r h a e u s e r , 299 Or 290 ( 1 9 8 5 ) . And, t h e comments o f the 
Reed m a j o r i t y n o t w i t h s t a n d i n g , i t i s a t odds w i t h t h e p r i n c i p l e t h a t 
t h e e m p l o y e r s h o u l d p r o t e c t t h e employee a g a i n s t t h e r i s k i n c u r r e d i n 
h i s e m p l o y ; f o r t h e r i s k i n c u r r e d by t h e employee i s t h a t he w i l l 
s u f f e r an i n j u r y t h a t w i l l n o t o n l y d e s t r o y h i s a b i l i t y t o work f o r 
t h e e m p l o y e r - a t - i n j u r y b u t a l s o h i s a b i l i t y t o work f o r o t h e r 
e m p l o y e r s . 

The Reed c o u r t conceded t h a t t h e s t a t u t e d i d n o t c l e a r l y 
r e q u i r e t h e r e s u l t i t r e a c h e d . ORS 656.210 s i m p l y s a y s t h a t , d u r i n g 
t h e p e r i o d o f t e m p o r a r y d i s a b i l i t y , c l a i m a n t s h a l l r e c e i v e 
" c o m p e n s a t i o n e q u a l t o 66-2/3 p e r c e n t o f wages". I t f u r t h e r p r o v i d e s 
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t h a t "For t h e p u r p o s e o f t h i s s e c t i o n , t h e w e e k l y wage o f w o r k e r s 
s h a l l be a s c e r t a i n e d by m u l t i p l y i n g t h e d a i l y wage t h e w o r k e r was 
r e c e i v i n g a t t h e t i m e o f i n j u r y " by t h e number o f days t h e w o r k e r was 
r e g u l a r l y e m p l o y e d . I t f u r t h e r p r o v i d e s t h a t f o r t h o s e n o t r e g u l a r l y 
e m p l o y e d , t h e d i r e c t o r s h a l l e s t a b l i s h a method f o r c a l c u l a t i n g w e e k l y 
wage. N o t h i n g i n t h a t s e c t i o n o r i n t h e d e f i n i t i o n o f wage i n ORS 
6 5 6 . 0 0 5 ( 2 6 ) , r e l i e d on so h e a v i l y i n Reed, even c o n t e m p l a t e s t h e 
c o n c u r r e n t employment p r o b l e m . The s t a t u t e s i m p l y e x p l a i n s how t o 
c a l c u l a t e w e e k l y wage f o r a s i n g l e e mployment. I t r e m a i n s t o t h e 
B o a r d and t h e c o u r t s t o a p p l y t h e l a w t o t h e c o n c u r r e n t employment 
case i n l i g h t o f t h e p u r p o s e o f t h e W o r k e r s ' C o m p e n s a t i o n Law. 

Where, as h e r e , an employee was c o n c u r r e n t l y e m ployed by 
m u l t i p l e e m p l o y e r s and t h e r e f o r e c o n c u r r e n t l y e a r n i n g wages f r o m 
m u l t i p l e s o u r c e s , c l a i m a n t w i l l o n l y r e c e i v e " f a i r , a d e q u a t e and 
r e a s o n a b l e income b e n e f i t s " w h i c h w i l l t r u l y s e r v e as a s u b s t i t u t e f o r 
l o s t wages i f we c o n s t r u e ORS 656.210 t o r e q u i r e payment o f d i s a b i l i t y 
b e n e f i t s based on t h e t o t a l o f s e p a r a t e c a l c u l a t i o n s o f h i s w e e k l y 
wage f r o m each e m p l o y e r . 

Were we t o f o l l o w t h i s r a t i o n a l e i n t h i s c a s e , we w o u l d 
c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o b e n e f i t s based on h i s a v e r a g e 
w e e k l y e a r n i n g s a t Cummings p l u s h i s a v e r a g e w e e k l y e a r n i n g s a t B e k i n s 
p l u s h i s a v e r a g e w e e k l y wages a t B e r t s c h s u b j e c t t o t h e maximum 
p r e s c r i b e d by ORS 6 5 6 . 2 1 0 ( 1 ) . T h a t , I - b e l i e v e , w o u l d be t h e c o r r e c t 
r e s u l t . 

DALE R. BENNETT, Claimant WCB 87-09834 
Emmons, et a l . , Claimant's Attorneys August 4, 1988 
Acker, et a l . , Defense Attorneys Order on Reconsideration 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's 
O r d e r on Review d a t e d J u l y 20, 1988. The r e q u e s t i s g r a n t e d and 
ou r p r i o r o r d e r i s w i t h d r a w n . 

The i n s u r e r r e q u e s t s t h a t we r e c o n s i d e r o u r r a t i n g o f 
t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p ermanent p a r t i a l 
d i s a b i l i t y . We f o u n d c l a i m a n t m i n i m a l l y i m p a i r e d , and r a t e d h er 
d i s a b i l i t y a t 30 p e r c e n t . T h i s was a p a r t i a l e r r o r . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n has l i m i t e d h er t o l i g h t 
w ork w i t h r e s t r i c t i o n s . She may l i f t no more t h a n 30 pounds, do 
no l i f t i n g aboue t h e s h o u l d e r , and do no r e p e t i t i v e p u s h i n g and 
p u l l i n g . An e x a m i n i n g p h y s i c i a n . Dr. M a r t e n s , a g r e e d w i t h t h e 
l i m i t a t i o n s , b u t r a t e d c l a i m a n t ' s i m p a i r m e n t as m i n i m a l . We 
f o u n d , based upon t h e o p i n i o n s o f b o t h d o c t o r s and o f c l a i m a n t 
h e r s e l f , t h a t t h e r e s t r i c t i o n s were a p p r o p r i a t e , and t h a t c l a i m a n t 
was l i m i t e d t o l i g h t w o r k . I m p l i c i t i n t h a t f i n d i n g must be a 
r e j e c t i o n o f Dr. M a r t e n s ' i m p a i r m e n t r a t i n g . The r e s t r i c t i o n s 
t h e m s e l v e s d e s c r i b e a w o r k e r w i t h m i l d i m p a i r m e n t . 

We a l s o f o u n d t h a t c l a i m a n t ' s p a i n i m p a i r e d h e r . P a i n 
i s t o be i n c l u d e d i n t h e r a t i n g o f i m p a i r m e n t . H a r w e l l v_̂  
A r g o n a u t I n s . , 296 Or 505 ( 1 9 8 4 ) . 

F i n a l l y , t h e l e g i s l a t u r e has i n s t r u c t e d us t o c o n s i d e r 
s o - c a l l e d " s o c i a l and v o c a t i o n a l f a c t o r s " i n r a t i n g d i s a b i l i t y . 
ORS 6 5 6 . 2 1 4 ( b ) . " D i s a b i l i t y " i s , i n d e e d , a c o m b i n a t i o n o f 
i m p a i r m e n t and t h e s e o t h e r f a c t o r s , and may w e l l be h i g h e r t h a n 
i m p a i r m e n t a l o n e . We c o n s i d e r t h e s e f a c t o r s as g u i d e l i n e s . 
H a r w e l l , s u p r a . I n o u r r e v i e w , we f o u n d t h a t c l a i m a n t has a n i n t h 
g r a d e e d u c a t i o n and a GED, and t h a t h e r e n t i r e work h i s t o r y 
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c o n s i s t e d o f u n s k i l l e d work w h i c h does n o t g i v e her t r a n s f e r a b l e 
s k i l l s . Based upon o u r f i n d i n g s , we r a t e d c l a i m a n t ' s o v e r a l l 
u n s c h e d u l e d d i s a b i l i t y a t 30 p e r c e n t . On r e c o n s i d e r a t i o n , we 
a d h e r e t o t h a t d i s a b i l i t y r a t i n g . T h e r e f o r e , e x c e p t f o r o u r 
amendment h e r e i n t o f i n d c l a i m a n t m i l d l y i m p a i r e d , we a d h e r e t o 
and r e p u b l i s h o u r f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

LEONARD A. CHAMBERS, Claimant WCB 87-03511 
Doblie & Associates, Claimant's Attorneys August 4, 1988 
Roberts, e t al ., Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members F e r r i s and C r u d e r . 

The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O r d e r on 
Review (Remanding) d a t e d March 24, 1988. We a b a t e d o u r o r d e r on 
A p r i l 19, 1988. We have r e c e i v e d and c o n s i d e r e d a r e s p o n s e f r o m 
c l a i m a n t . I n l i g h t o f t h e p a r t i e s ' a r g u m e n t s and t h e re c e n t : 
d e c i s i o n s i n W h i t e v. N o r t h Clackamas S c h o o l D_i s t r_ic t , 30 5 Or 4 8, 
c l a r i f i e d , 3 05 Or 46 8 ( 1988 ) and "Armstrong v. flsten-Hill Co. , 90 Or 
App 200 ( 1 9 8 8 ) , we amend o u r O r d e r on Review (Remanding) as f o l l o w s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e D a u g h t r y ' s o r d e r t h a t 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g on t h e g r o u n d t h a t t h e r e q u e s t was 
not. t i m e l y f i l e d . We r e v e r s e i n p a r t . 

ISSUES 

1. Whether c l a i m a n t ' s s u p p l e m e n t a l h e a r i n g r e q u e s t , v e s t e d 
j u r i s d i c t i o n i n t h e H e a r i n g s ' D i v i s i o n . 

2. Whether r e s j u d i c a t a b a r s c l a i m a n t ' s c l a i m f o r m e d i c a l 
s e r v i c e s r e n d e r e d a f t e r t h e i n s u r e r ' s June 12, 1986 d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s neck i n June 1974 when he s l i p p e d and 
bumped h i s head on a d o o r c a s i n g . He was t r e a t e d c o n s e r v a t i v e l y f o r 
a f ew weeks and t h e n d i s c o n t i n u e d t r e a t m e n t . C l a i m a n t ' s c l a i m was 
a c c e p t e d by t h e i n s u r e r , b u t has n e v e r been c l o s e d , a p p a r e n t l y 
because o f a c l e r i c a l e r r o r . C l a i m a n t e x p e r i e n c e d p e r i o d i c b o u t s o f 
neck p a i n and i n 1976 began t r e a t i n g a b o u t once e v e r y two weeks w i t h 
Dr. P e l t z e r , a c h i r o p r a c t o r . I n 1981, he t r a n s f e r r e d h i s c a r e t o 
a n o t h e r c h i r o p r a c t o r , Dr. Holman. 

On June 12, 1986, t h e i n s u r e r - i s s u e d a d e n i a l w h i c h . s t a t e d 
i n p e r t i n e n t p a r t : 

" T h i s w i l l a d v i s e you t h a t we a r e d e n y i n g 
r e s p o n s i b i l i t y f o r y o u r c h i r o p r a c t i c 
t r e a t m e n t as t h e p r e p o n d e r a n c e o f m e d i c a l 
e v i d e n c e i n d i c a t e s t h a t t h i s i s n e i t h e r 
r e a s o n a b l e and n e c e s s a r y n or r e l a t e d t o y o u r 
o r i g i n a l compensable c o n d i t i o n . " 

C l a i m a n t was r e p r e s e n t e d by an a t t o r n e y a t t h e t i m e t h e 
d e n i a l was i s s u e d , b u t t h e i n s u r e r was unaware o f t h a t f a c t and d i d 
n o t send t h e a t t o r n e y a copy o f t h e d e n i a l . C l a i m a n t ' s a t t o r n e y 
f i r s t became aware o f t h e d e n i a l i n March 1987 when c l a i m a n t i n q u i r e d 
w h e t h e r t h e a t t o r n e y had f i l e d a r e q u e s t f o r h e a r i n g on t h e d e n i a l . 
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C l a i m a n t ' s c o n t a c t w i t h h i s a t t o r n e y was p r o m p t e d by t h e i n s u r e r ' s 
r e f u s a l t o pay m e d i c a l b i l l s i t r e c e i v e d f r o m c l a i m a n t i n l a t e 
J a n u a r y 1987. 

The a t t o r n e y i m m e d i a t e l y f i l e d a r e q u e s t f o r h e a r i n g , on t h e 
June 1986 d e n i a l . I n A p r i l 1987, t h e i n s u r e r moved t o d i s m i s s t h e 
h e a r i n g r e q u e s t on t i m e l i n e s s g r o u n d s . A f e w days l a t e r , c l a i m a n t ' s 
a t t o r n e y f i l e d a s u p p l e m e n t a l h e a r i n g r e q u e s t on what he 
c h a r a c t e r i z e d as t h e i n s u r e r ' s "de f a c t o " d e n i a l o f medi c a l ,s e r v i c.e s 
i n J a n u a r y 1987. 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t f i l e d h i s o r i g i n a l 
r e q u e s t f o r h e a r i n g w i t h i n 180 days and g r a n t e d t h e i n s u r e r ' s m o t i o n 
t o d i s m i s s . The R e f e r e e ' s o r d e r does not. m e n t i o n o r e x p r e s s l y 
d i s p o s e o f t h e s u p p l e m e n t a l h e a r i n g r e q u e s t f i l e d i n A p r i l 1987. We 
f i n d , however, t h a t he i n t e n d e d h i s o r d e r t o d i s p o s e of b o t h t h e 
o r i g i n a l and s u p p l e m e n t a l h e a r i n g r e q u e s t s . 

CONCLUSIONS OF LAW 

J u r i s d i c t i o n 

C l a i m a n t , concedes t h a t t h e d i s m i s s a l o f h i s o r i g i n a l 
r e q u e s t f o r h e a r i n g was p r o p e r . He a r g u e s , however, t h a t t h e 
s u p p l e m e n t a l , h e a r i n g r e q u e s t was t i m e l y and v e s t e d j u r i s d i c t i o n i n 
t h e H e a r i n g s D i v i s i o n . 

C l a i m a n t s u b m i t t e d m e d i c a l b i l l s t o t h e i n s u r e r i n l a t e 
J a n u a r y 1987 f o r payment. The i n s u r e r d i d n o t i s s u e a f o r m a l d e n i a l 
o f t h e b i l l s , b u t r e f u s e d t o pay them. More t h a n 60 days a f t e r t h e 
i n s u r e r r e c e i v e d t h e b i l l s , c l a i m a n t r e q u e s t e d a h e a r i n g on a "de 
f a c t o " d e n i a l t h e o r y . Assuming t h a t t h e s u p p l e m e n t a l h e a r i n g 
r e q u e s t , s t a n d i n g a l o n e , s a t i s f i e d t h e j u r i s d i c t i o n a l r e q u i r e m e n t s o f 
ORS 656.283, t h e r e q u e s t v e s t e d j u r i s d i c t i o n i n t h e H e a r i n g s 
D i v i s i o n . See S y p h e r s v. K-W L o g g i n g , I n c . , 51 Or App 769, 77 1, rev 
den 291 Or 1S1 ( 1 9 8 1 ) . 

ORS 6 5 6 . 2 8 3 ( 3 ) p r o v i d e s t h a t " [ a ] r e q u e s t f o r h e a r i n g may 
be made by any w r i t i n g , s i g n e d by o r on b e h a l f o f t h e p a r t y 
[ r e q u e s t i n g t h e h e a r i n g ] and i n c l u d i n g t h e a d d r e s s o f t h e p a r t y , 
r e q u e s t i n g a h e a r i n g , s t a t i n g t h a t a h e a r i n g i s d e s i r e d , and m a i l e d 
t o t h e B o a r d . " C l a i m a n t ' s s u p p l e m e n t a l h e a r i n g r e q u e s t was i n 
w r i t i n g , was s i g n e d on h i s b e h a l f by h i s a t t o r n e y , s t a t e d t h a t a 
h e a r i n g was d e s i r e d on t h e i n s u r e r ' s "de f a c t o " d e n i a l o f m e d i c a l 
s e r v i c e s and was m a i l e d t o t h e Board. The o n l y r e q u i r e m e n t o f ORS 
6 5 6 . 2 8 3 ( 3 ) t h a t t h e s u p p l e m e n t a l h e a r i n g r e q u e s t d i d n o t d i r e c t l y 
s a t i s f y was t h a t t h e r e q u e s t i n c l u d e t h e a d d r e s s o f t h e p a r t y 
r e q u e s t i n g t h e h e a r i n g . The r e q u e s t d i d i n c l u d e t h e a d d r e s s o f 
c l a i m a n t ' s a t t o r n e y and a c l a i m number, b o t h o f w h i c h p r o v i d e d t h e 
I n s u r e r w i t h i n f o r m a t i o n f r o m w h i c h i t c o u l d e a s i l y i d e n t i f y c l a i m a n t 
and o b t a i n h i s a d d r e s s . The q u e s t i o n o f w h e t h e r t h e H e a r i n g s 
D i v i s i o n has j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s s u p p l e m e n t a l h e a r i n g 
r e q u e s t , t h e r e f o r e , depends upon w h e t h e r s t r i c t c o m p l i a n c e w i t h t h e 
a d d r e s s r e q u i r e m e n t o f ORS 6 5 6 . 2 8 3 ( 3 ) i s n e c e s s a r y . 

I n B u r k h o l d e r v. SAIF, 11 Or App 3 34, 3 40-41 ( 1 9 7 2 ) , t h e 
c o u r t r u l e d t h a t "the a d d r e s s r e q u i r e m e n t was n o t j u r i s d i c t i o n a l and 
t h u s t h a t s t r i c t c o m p l i a n c e w i t h t h a t r e q u i r e m e n t was n o t r e q u i r e d . 
We r e a c h t h e same c o n c l u s i o n u n d e r t h e a n a l y s i s p r o p o s e d i n Thorn a s E. . 
H a r l o w , 38 Uan N a t t a 1406, 1411 ( 1 9 8 6 ) . We c o n c l u d e , t h e r e f o r e " , T h a t 
t h e s u p p l e m e n t a l h e a r i n g r e q u e s t was s u f f i c i e n t t o v e s t j u r i s d i c t i o n 
i n t h e H e a r i n g s D i v i s i o n i n d e p e n d e n t o f t h e o r i g i n a l h e a r i n g r e q u e s t . 
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Res J u d i c a t a 

A l t h o u g h we c o u l d remand t h e case t o t h e H e a r i n g s D i v i s i o n 
w i t h o u t commenting on t h e r e s j u d i c a t a i s s u e , we a d d r e s s t h e i s s u e 
because i t i s c e r t a i n t o a r i s e on remand. The d o c t r i n e o f r e s 
j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and i s s u e s p r e v i o u s l y 
a d j u d i c a t e d . N o r t h Clackamas S c h o o l D i s t r i c t v. W h i t e , 30?> Or 4 8, 
SO, m o d i f i e d , 305 Or 468 ( 1 9 8 8 ) . " C l a i m p r e c l u s i o n " i s t h e name 
g i u e n t o t h e p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n on a c l a i m and 
" i s s u e p r e c l u s i o n " t o t h e p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n 
on an i s s u e . I d . • 

The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o f i n a l j u d g m e n t , t h e j u d g m e n t p r e c l u d e s a s u b s e q u e n t 
a c t i o n between t h e same p a r t i e s on t h e same cause o f a c t i o n o r any 
p a r t t h e r e o f . R e s t a t e m e n t ( S e c o n d ) o f Judgments §§ 17-19, 24 ( 1 9 8 2 ) ; 
see a l s o C a r r v. A l l i e d P l a t i n g Co., 8 1 Or App 306, 309 ( 1 9 8 6 ) ; 
M i l l i o n v. SAIF, 45 Or App 1097, 1102, r e v den 289 Or 337 ( 1 9 8 0 ) . A 
cause o f a c t i o n i s an a g g r e g a t e o f o p e r a t i v e f a c t s w h i c h compose a 
s i n g l e o c c a s i o n f o r j u d i c i a l r e l i e f . C a r r v. A l l i e d P l a t i n g Co., 
s u p r a , 81 Or App a t 3 10. 

Each b i l l f o r r e n d e r e d m e d i c a l s e r v i c e s a l l e g e d l y 
a s s o c i a t e d w i t h an a c c e p t e d c l a i m i s a s e p a r a t e cause o f a c t i o n . See 
B i l l y J. Eubanks, 35 Van N a t t a 131, 135 ( 1 9 8 3 ) . The scope o f a cause 
o f a c t i o n r e l a t i n g t o a d e n i a l o f an o n g o i n g c o u r s e o f m e d i c a l 
t r e a t m e n t , t h e r e f o r e , i s l i m i t e d t o t h o s e t r e a t m e n t s r e n d e r e d on o r 
b e f o r e t h e d a t e o f t h e d e n i a l . See P a t r i c i a Nl. Dees, 35 Van N a t t a 
120, 124 ( 1983) . 

The i n s u r e r ' s June 1986 d e n i a l was n o t a " b a c k - u p " d e n i a l 
o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o r i g i n a l c l a i m . I t was a d e n i a l 
o f an o n g o i n g c o u r s e of m e d i c a l t r e a t m e n t a l l e g e d l y a s s o c i a t e d w i t h 
an a c c e p t e d c l a i m . Under t h e r u l e s s e t f o r t h a bove, t h e scope o f t h e 
cause o f a c t i o n a s s o c i a t e d w i t h t h e d e n i a l was l i m i t e d t o t h o s e 
t r e a t m e n t s r e n d e r e d on o r b e f o r e t h e d a t e o f t h e d e n i a l . T r e a t m e n t s 
r e n d e r e d a f t e r t h e d a t e o f t h e d e n i a l , t h e r e f o r e , r e p r e s e n t s e p a r a t e 
causes o f a c t i o n w h i c h a r e n o t b a r r e d by t h e r u l e o f c l a i m p r e c l u s i o n 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t , i f an i s s u e o f f a c t i s 
a c t u a l l y l i t i g a t e d and d e t e r m i n e d by a v a l i d and f i n a l j u d g m e n t and 
t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e j u d g m e n t , t h e d e t e r m i n a t i o n i s 
c o n c l u s i v e i n a s u b s e q u e n t a c t i o n between t h e p a r t i e s , w h e t h e r on t h e 
same o r a d i f f e r e n t cause o f a c t i o n . See N o r t h Clackamas S c h o o l 
Di _ s _ t r i _ c t v_.__White, s u p r a , 305 Or a t 53; R e s t a t e m e n t ( S e c o n d ) o f 
Judg"me~nTs" § 27 "~( 19 82 ) . 

A l t h o u g h t h e i n s u r e r ' s d e n i a1 r a i s e d t h e i s s u e o f t h e 
c a u s a l r e l a t i o n between t h e a c c e p t e d c l a i m and t h e c o n d i t i o n b e i n g 
t r e a t e d , t h a t i s s u e was n e v e r a c t u a l l y l i t i g a t e d . The o n l y i s s u e of 
f a c t w h i c h was a c t u a l l y l i t i g a t e d and has been d e t e r m i n e d w i t h 
r e s p e c t t o t h e i n s u r e r ' s June 19 86 d e n i a l i s t h a t c l a i m a n t ' s o r i g i n a l 
r e q u e s t f o r h e a r i n g was n o t f i l e d w i t h i n 180 days o f t h e d e n i a l . The 
r u l e o f i s s u e p r e c l u s i o n , t h e r e f o r e , does n o t bar l i t i g a t i o n o f t h e 
c a u s a l r e l a t i o n between t h e a c c e p t e d c l a i m and c l a i m a n t ' s o n g o i n g 
c o u r s e o f t r e a t m e n t . 

To summarize o u r c o n c l u s i o n s on t h e r e s j u d i c a t a i s s u e , t h e 
r u l e o f c l a i m p r e c l u s i o n b a r s c l a i m a n t f r o m l i t i g a t i n g t h e 
c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t s r e n d e r e d on o r b e f o r e 
June 12, 1986. N e i t h e r t h e r u l e o f c l a i m p r e c l u s i o n n o r t h e r u l e o f 
i s s u e p r e c l u s i o n , however, b a r s c l a i m a n t f r o m l i t i g a t i n g t h e 
c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t s r e n d e r e d a f t e r t h a t d a t e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 13, 1987 i s r e u e r s e d i n 
p a r t . T h a t p o r t i o n o f t h e o r d e r . t h a t d i s m i s s e d c l a i m a n t ' s 
s u p p l e m e n t a l r e q u e s t f o r h e a r i n g i s r e v e r s e d and t h e case i s remanded 
t o t h e H e a r i n g s D i v i s i o n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

WILLIAM R. GWYNN, Claimant WCB 84-11354 
Olson Law Firm, Claimant's Attorney August 4, 1988 
J e f f Gerner (SAIF), Defense Attorney Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f 
A p p e a l s . Gwynn v. SAIF, 91 Or App 84 ( 1 9 8 8 ) . The c o u r t has 
c o n c l u d e d t h a t c l a i m a n t s u f f e r e d , a f l a r e - u p o f symptoms r e s u l t i n g i n 
" t o t a l d i s a b i l i t y f o r more t h a n 14 days and', t h u s , n e c e s s a r i l y ' i n 
g r e a t e r d i s a b i l i t y t h a n t h e [December 1983 s t i p u l a t e d 20 p e r c e n t 
p e r m a n e n t d i s a b i l i t y ] award c o n t e m p l a t e d . " C o n s e q u e n t l y , t h e c o u r t 
h e l d t h a t c l a i m a n t ' s f l a r e - u p o f symptoms c o n s t i t u t e d a w o r s e n i n g as 
a m a t t e r ' o f l a w un d e r t h e g u i d e l i n e s e s t a b l i s h e d by. t h e Supreme C o u r t 
i n Gwynn v. SAIF, 304 Or 34b ( 1987) . 

C o n s i s t e n t w i t h t h e c o u r t ' s d e c i s i o n , t h e SAIF 
C o r p o r a t i o n ' s O c t o b e r 1 1 , 1983 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
i s s e t a s i d e .and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o l a w . 

I T I S SO ORDERED. 

HARRY N. HUNSLEY, Claimant WCB 85-02203 
Michael B. Dye, Claimant's Attorney August 4, 1988 
Cowling & He y s e l l , Defense Attorneys Order Approving Request 

The i n s u r e r ' s c o u n s e l moves f o r r e c o n s i d e r a t i o n o f o u r 
J u l y 18, 1988 o r d e r t h a t d e c l i n e d a r e q u e s t f o r Board a u t h o r i z a t i o n 
o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d 
i n o u r J a n u a r y 29, 1988 O r d e r on R e c o n s i d e r a t i o n . The m o t i o n i s 
g r a n t e d and o u r J u l y 18, 1988 o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , 
based on t h e f i n d i n g s and r e a s o n i n g e x p r e s s e d b e l o w , t h e r e q u e s t i s 
g r a n t e d . 

FINDINGS 

On O c t o b e r 12, 1987, we v a c a t e d a R e f e r e e ' s o r d e r and 
d i r e c t e d t h a t t h i s case be remanded f o r c o n s i d e r a t i o n o f a c o n t e s t e d 
v o c a t i o n a l r e p o r t . We a b a t e d t h i s o r d e r on November 4, 1987. 

On J a n u a r y ' 2 9 , 1988, we i s s u e d an O r d e r on R e c o n s i d e r a t i o n , 
w i t h d r a w i n g o u r O c t o b e r 12, 1987 o r d e r , d e n y i n g c l a i m a n t ' s r e q u e s t 
f o r remand, and a f f i r m i n g t h e R e f e r e e ' s o r d e r . The J a n u a r y 29, 1988 
o r d e r has n o t been a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

None of t h e a f o r e m e n t i o n e d o r d e r s a d d r e s s e d t h e i s s u e o f a 
c l i e n t - p a i d f e e . 

On F e b r u a r y 16, 1988, t h e a d m i n i s t r a t o r f o r t h e Board 
n o t i f i e d a l l p r a c t i t i o n e r s w i t h cases c u r r e n t l y p e n d i n g r e v i e w t h a t 
e x e c u t e d r e t a i n e r a g r e e m e n t s and s t a t e m e n t o f s e r v i c e s w o u l d be 
r e q u i r e d i n a l l . cases t h a t i n v o l v e d t h e a p p r o v a l o f an a s s e s s e d , 
c l i e n t - p a i d o r e x t r a o r d i n a r y f e e . The p r a c t i t i o n e r s were f u r t h e r 
a d v i s e d t h a t where t h e l a s t b r i e f i n a case p r e s e n t l y p e n d i n g r e v i e w 
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had been f i l e d more t h a n l b days f r o m t h e d a t e of t h e a d m i n i s t r a t o r ' s 
F e b r u a r y 16, 1988 l e t t e r , t h e s t a t e m e n t o f s e r v i c e s was due w i t h i n 15 
days o f t h e d a t e of t h e l e t t e r . 

On F e b r u a r y 2 4, 1988, t h e i n s u r e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e , f o r w a r d i n g an e x e c u t e d r e t a i n e r 
a g r e e m e n t and s t a t e m e n t o f s e r v i c e t o t h e Board. T h i s s u b m i s s i o n d i d 
n o t r e a c h t h e Board's f i l e . 

On June 10, 1988, t h e i n s u r e r ' s c o u n s e l a g a i n s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . No e x e c u t e d r e t a i n e r a greement 
o r s t a t e m e n t o f s e r v i c e s was i n c l u d e d w i t h t h e r e q u e s t . Inasmuch as 
t h e r e c o r d l a c k e d t h e s e r e q u i r e d m a t e r i a l s , we d e c l i n e d t h e i n s u r e r ' s 
c o u n s e l ' s r e q u e s t on J u l y 18, 1988. 

I n r e s p o n s e t o o u r o r d e r , t h e i n s u r e r ' s c o u n s e l has 
s u b m i t t e d c o p i e s o f t h e r e q u i r e d m a t e r i a l s a l o n g w i t h h i s a f f i d a v j t 
a s s e r t i n g t h a t he m a i l e d t h e s e documents t o t h e Board on 
F e b r u a r y 24, 1988. 

We f i n d t h a t t h e i n s u r e r ' s c o u n s e l f i l e d a r e q u e s t f o r 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e , i n c l u d i n g an e x e c u t e d a t t o r n e y 
r e t a i n e r a g r e e m e n t and a s t a t e m e n t o f s e r v i c e , w i t h i n 1E> days o f t h e 
a d m i n i s t r a t o r ' s F e b r u a r y 16, 19 8 8 l e t t e r . 

COj^LJUSIOJOS. 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l u n l e s s 
w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such o r d e r , one 
o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r j u d i c i a l r e v i e w . 
The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e 
o r d e r has been a b a t e d , s t a y e d , o r r e p u b l i s h e d . See I n t e r n a y o n a l 
P a p e r C o . v. W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) . 

A t t o r n e y f e e awards a r e g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t h e m e r i t s o f t h e case. The Supreme C o u r t does n o t 
d i s p u t e t h e e f f i c i e n c y o f such a p r a c t i c e . See Gre ie_nsii_t_t__ v_, C i t y o f 
Lake Oswego, 3 05 Or 5 3 0, 534-35 & n. 3 ( 1 9 8 8 ) . M o r e o v e r , i t has 
c o n c l u d e d t h a t i f t h e m e r i t s o f t h e case a r e a p p e a l e d , t h e a t t o r n e y 
f e e s i s s u e becomes p a r t o f t h e a p p e a l . I d . 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t d i r e c t l y 
a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n due. L?X!IL§X.l 
I n s . Group v. SAIF, 301 Or 6 12, 619 ( 1 9 8 6 ) . Thus, t h e C o u r t has 
s u g g e s t e d t h a t t h e a t t o r n e y f e e award need n o t accompany an o r d e r 
r e g a r d i n g ' t h e m e r i t s o f t h e case. G r e e n s l i t t v. C i t y o f Lake Oswego, 
s u p r a ; Farmers I n s . Group v. SAIF, s u p r a . The C o u r t has f u r t h e r -
i n d i c a t e d t h a t once a R e f e r e e ' s o r Board's o r d e r on a t t o r n e y f e e s 
becomes f i n a l , t h e a p p r o p r i a t e f o r u m f o r r e v i e w o f a t t o r n e y f e e s i s 
t h e c i r c u i t c o u r t p u r s u a n t t o t h e u n i q u e p r o v i s i o n s o f ORS 
6 56.3 8 8 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake Oswego, s u p r a ; Farmers I n s . 
Group v. SAIF, s u p r a , a t page 619. 

Here, none o f o u r p r e v i o u s o r d e r s on t h e m e r i t s a d d r e s s e d 
t h e i s s u e o f e i t h e r t h e i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o , o r t h e 
amount o f , a c l i e n t - p a i d f e e . C o n s e q u e n t l y , based on t h e 
a f o r e m e n t i o n e d a u t h o r i t i e s , we c o n c l u d e t h a t we have j u r i s d i c t i o n t o 
c o n s i d e r t h e r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y f e e 
i s s u e , we must t u r n t o t h e Board's r u l e s t o d e t e r m i n e w h e t h e r t h e 
r e q u e s t i s p r o p e r l y b e f o r e us. These r u l e s were d e s i g n e d t o e n a b l e 
t h e R e f e r e e s and t h e Board t o p r o c e s s o r d e r s r e g a r d i n g t h e m e r i t s o f 
a case, as w e l l as a t t o r n e y f e e r e q u e s t s , as e f f i c i e n t l y as p o s s i b l e . 
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P u r s u a n t t o OAR 4-38-15-010(1), a t t o r n e y f e e s s h a l l be 
a u t h o r i z e d o n l y i f an e x e c u t e d a t t o r n e y r e t a i n e r a g r e e m e n t has been 
f i l e d . F u r t h e r m o r e , a c l i e n t - p a i d f e e s h a l l n o t be a u t h o r i z e d u n l e s s 
t h e a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r payment o f t h e . f e e f i l e s a 
s t a t e m e n t o f s e r v i c e s . OAR 4-3 8--1 5.-010 ( 5) . A s t a t e m e n t o f s e r v i c e s 
f o r p r o c e e d i n g s on Board - r e v i e w s h a l l be f i l e d w i t h i n 15 days a f t e r 
t h e f i l i n g o f t h e l a s t b r i e f t o t h e Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . 
These r u l e s a p p l y t o a l l cases p e n d i n g before; the; B o a r d, e f f e c t i v e 
J a n u a r y 1, 1988. OAR 43 8-0 5-010; 438-15-003. 

As p r e v i o u s l y m e n t i o n e d , on F e b r u a r y 1,6, 1988, t h e 
a d m i n i s t r a t o r f o r t h e Board n o t i f i e d a l l p r a c t i t i o n e r s w i t h cases 
c u r r e n t l y p e n d i n g r e v i e w t h a t t h e Board w o u l d be a p p l y i n g i t s r u l e s 
c o n c e r n i n g t h e a u t h o r i z a t i o n o f a s s e s s e d , c l i e n t - p a i d , and 
e x t r a o r d i n a r y , a t t o r n e y f e e s t o a l l . cases p e n d i n g Board r e v i e w . 
P r a c t i t i o n e r s were a d v i s e d t h a t , u n d e r OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) and 
438- 1 5-027 ( 1 ) ( d ) , an e x e c u t e d r e t a i n e r agreement, and. s t a t e m e n t o f 
s e r v i c e s were due w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t b r i e f 
i n a case. For t h o s e cases where t h e l a s t b r i e f had been f i l e d more 
t h a n 15 days f r o m t h e d a t e o f t h e adrni n i s t r a t o r ' s F e b r u a r y 16, 1988 
l e t t e r , t h e a d m i n i s t r a t o r f u r t h e r s t a t e d t h a t t h e s t a t e m e n t o f 
s e r v i c e s w o u l d be due w i t h i n 15 days o f t h e d a t e o f t h e l e t t e r . 

On F e b r u a r y 24, 1988, i n c o m p l i a n c e w i t h t h e 
a d m i n i s t r a t o r ' s d i r e c t i v e , t h e i n s u r e r ' s c o u n s e l f o r w a r d e d an 
e x e c u t e d r e t a i n e r a g r eement and s t a t e m e n t o f s e r v i c e t o t h e Board. 
U n f o r t u n a t e l y , t h i s s u b m i s s i o n d i d n o t r e a c h t h e Board's f i l e . 
T h e r e f o r e , on Tune 10, 1988, when t h e . i n s u r e r ' s c o u n s e l r e p e a t e d h i s 
r e q u e s t f o r a u t h o r i z a t i o n , we were f o r c e d t o deny i t . S i n c e o u r 
r e f u s a l , t h e i n s u r e r ' s c o u n s e l has r e s u b m i t t e d c o p i e s o f . t h e s e 
d o c u m e n t s , a l o n g w i t h h i s a f f i d a v i t s t a t i n g t h a t he p r e v i o u s l y m a i l e d 
t h e s e m a t e r i a l s t o t h e Board on F e b r u a r y 24, 1988. 

A f t e r r e v i e w i n g t h e i n s u r e r ' s c o u n s e l ' s a f f i d a v i t and 
a c c o m p a n y i n g s u b m i s s i o n , we a r e p e r s u a d e d t h a t , t h e r e q u e s t f o r 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e , i n c l u d i n g an e x e c u t e d r e t a i n e r 
a g r e e m e n t and s t a t e m e n t o f s e r v i c e s , was forwar.ded t o t h e Board on 
F e b r u a r y 24, 1988. These m a t e r i a l s w e r e . i n i t i a l l y s u b m i t t e d w h i l e 
t h e Board s t i l l had j u r i s d i c t i o n t o a b a t e , amend, o r r e c o n s i d e r i t s 
J a n u a r y 29, 1988 O r d e r on R e c o n s i d e r a t i o n . 

Under such c i r c u m s t a n c e s , t h e Board makes e v e r y e f f o r t t o 
p r o m p t l y p r o c e s s such r e q u e s t s . , R e g r e t t a b l y , because n e i t h e r t h e 
r e q u e s t n o r t h e re.qui r e d . documents were r e c e 1 v e d w i t h i n t h e , s t a t u t o r y 
30-day p e r i o d , j u r i s d i c t i o n t o f u r t h e r c o n s i d e r t h e m e r i t s of t n e 
case e l a p s e d w i t h o u t f u r t h e r . B o a r d a c t i o n . I n a d d i t i o n , on 
June 10, 1988, when t h e i n s u r e r ' s c o u n s e l r e i t e r a t e d h i s r e q u e s t 
w i t h o u t i n d i c a t i n g t h a t t h e n e c e s s a r y a t t o r n e y r e t a i n e r a g r e e m e n t and 
s t a t e m e n t o f s e r v i c e had been s u b m i t t e d on F e b r u a r y 24, 1988, we 
d e n i e d t h e r e q u e s t f o r a u t h o r i z a t i o n as u n t i m e l y . 

However, as d i s c u s s e d above, we a r e p e r s u a d e d t h a t t h e 
i n s u r e r ' s c o u n s e l t i m e l y c o m p l i e d w i t h t h e a d m i n i s t r a t o r ' s 
n o t i f i c a t i o n c o n c e r n i n g t h e a p p l i c a t i o n o f t h e . B o a r d ' s r u l e s 
c o n c e r n i n g t h e a u t h o r i z a t i o n o f a t t o r n e y f e e s . Inasmuch as we have 
j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e and s i n c e t h e r e q u e s t was t i m e l y s u b m i t t e d , we s h a l l 
a d d r e s s t h e i s s u e . 

I n r e a c h i n g t h i s d e c i s i o n we. w i s h t o d i s t i n g u i s h t h i s case 
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f r o m Jane E. S t a n l e y , 40 Uan N a t t a 831 ( J u l y 18, 19 8 8 ) . I n St a n l e y, 
t h e e m p l o y e r ' s c o u n s e l s u b m i t t e d a r e q u e s t f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e , i n c l u d i n g an e x e c u t e d r e t a i n e r a g r e e m e n t and 
s t a t e m e n t o f s e r v i c e s , a p p r o x i m a t e l y t h r e e months a f t e r t h e i s s u a n c e 
o f o u r F e b r u a r y 22, 1988 u n a p p e a l e d O r d e r on Review. As i n t h e 
p r e s e n t case, o u r p r i o r o r d e r i n S t a n l e y had n e i t h e r a d d r e s s e d t h e 
i s s u e o f t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t t o , n o r t h e amount o f , 
a c l i e n t - p a i d f e e . C o n s e q u e n t l y , we c o n c l u d e d t h a t we had 
j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t . However, because t h e r e q u e s t 
was s u b m i t t e d u n t i m e l y and s i n c e o u r o r d e r on t h e m e r i t s had become 
f i n a l by o p e r a t i o n o f l a w , we d e c l i n e d t o a u t h o r i z e t h e r e q u e s t . 

Here, u n l i k e t h e c o u n s e l i n . S t a n l e y , we have f o u n d t h a t t h e 
i n s u r e r ' s c o u n s e l t i m e l y s u b m i t t e d t h e r e q u i s i t e d o c u m e n t a t i o n i n 
s u p p o r t o f a r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 
T h e r e f o r e , we c o n c l u d e t h a t t h e r e q u e s t i s p r o p e r l y b e f o r e us. As we 
s t a t e d i n S t a n l e y , t o t h e e x t e n t t h a t o u r a n a l y s i s c o n f l i c t s w i t h t h e 
r e a s o n i n g e x p r e s s e d i n M a r i a n S. Durnas , 40 Uan N a t t a 109 ( 1 9 8 8 ) , and 
John L. Rousseau, 40 Uan N a t t a 115 (19 8 8 ) , t h a t r e a s o n i n g i s 
e x p r e s s l y d i s avowed. 

A f t e r r e v i e w i n g t h e s t a t e m e n t of s e r v i c e s and t h e a t t o r n e y 
r e t a i n e r a g r e e m e n t s u b m i t t e d by t h e i n s u r e r ' s c o u n s e l and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e a c l i e n t - p a i d 
f e e n o t t o exceed $238. 

IT I S SO ORDERED. 

RONALD J. WARREN, Claimant WCB 85-15275 
Pozzi, e t a l . , Claimant's Attorneys August 4, 1988 
David J o r l i n g , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s heart, a t t a c k 
c l a i m . I n h i s b r i e f , c l a i m a n t asks t h a t t h i s m a t t e r be remanded t o 
t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . We a f f i r m and 
a d o p t w i t h t h e f o l l o w i n g comment. 

ISSUES 

1. Whether c l a i m a n t s u s t a i n e d a compensable h e a r t a t t a c k . 

2. Whether t h e r e c o r d r e q u i r e s a remand t o t h e R e f e r e e f o r 
f u r t h e r t a k i n g o f e v i d e n c e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was r e a d m i t t e d t o K a i s e r H o s p i t a l on 
J u l y 2 1 , 1985, a f t e r he e x p e r i e n c e d an a d d i t i o n a l o n s e t o f p a i n w h i l e 
h e l p i n g h i s w i f e c a r r y g r o c e r i e s i n t o t h e house. 

C l a i m a n t ' s work a c t i v i t i e s d i d n o t m a t e r i a l l y c o n t r i b u t e t o 
o r a c c e l e r a t e h i s m y o c a r d i a l i n f a r c t i o n . 
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CONCLUSIONS OF LAW 

C l a i m a n t argues, t h a t , t h e r e c o r d i s i n c o m p l e t e w i t h o u t 
i n c l u s i o n o f m e d i c a l a r t i c l e s c i t e d by Dr. T o r e n d u r i n g h i s t e s t i m o n y 
a t h e a r i n g . We d i s a g r e e . 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e ^ r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 56 . 29 5 ( 5) . To m e r i t remand f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e 
was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . 
Kienow's Food S t o r e s v. L y s t e r , 70 Or App 416 ( 1 9 8 6 ) ; P e l f i n a JP^ 
Lopez , 37 Uan" N a t t a 164" 170 "( 1985) . 

A f t e r de novo r e v i e w , we a r e n o t p e r s u a d e d t h a t t h e r e c o r d 
has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t ] . y 
d e v e l o p e d . F u r t h e r m o r e , we f i n d t h a t t h e e v i d e n c e p r e s e n t e d i n 
c l a i m a n t ' s b r i e f was o b t a i n a b l e w i t h due d i l i g e n c e . At h e a r i n g , 
c l a i m a n t was g i v e n t h e o p p o r t u n i t y t o c r o s s - e x a m i n e Dr. T o r e n 
r e g a r d i n g t h e m e d i c a l a r t i c l e s w h i c h f o r m e d t h e b a s i s o f t h e d o c t o r ' s 
o p i n i o n , b u t c l a i m a n t d e c l i n e d t o do so. A c c o r d i n g l y , we c o n c l u d e 
t h a t remand i s n o t w a r r a n t e d . 

ORDFR 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s a f f i r m e d . 

VIRGIL A. CHAPPELLE, Claimant WCB 86-18098 
Mai agon & Moore, Claimant's Attorneys August 5, 1988 
Cummins, et a l . , Defense Attorneys Order of Dismissal 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e F o s t e r ' s o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y a $1,750 
i n s u r e r - p a i d f e e f o r f i n a l l y p r e v a i l i n g a t h e a r i n g a g a i n s t t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . On r e v i e w , t h e 
i n s u r e r c o n t e n d s t h a t t h e f e e i s e x c e s s i v e . I n h i s b r i e f , 
c l a i m a n t argues" t h a t t h e C i r c u i t C o u r t has e x c l u s i v e j u r i s d i c t i o n 
o v e r t h e ' a t t o r n e y f e e i s s u e i n t h i s c a s e . 

On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and a t t o r n e y f e e s . ' 

We d i s m i s s t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e i n s u r e r ' s d e n i a l 
o f h i s back i n j u r y c l a i m . The R e f e r e e s e t a s i d e t h e d e n i a l and. 
awarded c l a i m a n t ' s • a t t o r n e y a $1,750 a t t o r n e y f e e . The i n s u r e r 
i n i t i a l l y r e q u e s t e d B o a r d r e v i e w on a l l i s s u e s d e c i d e d a d v e r s e l y 
t o i t . However, t h e o n l y i s s u e i t r a i s e d i n i t s b r i e f on r e v i e w 
was t h e amount o f t h e a t t o r n e y f e e awarded a t h e a r i n g . We 
i n t e r p r e t t h e i n s u r e r ' s b r i e f as a w i t h d r a w a l o f i t s i n i t i a l 
r e q u e s t f o r B o a r d r e v i e w on a l l i s s u e s e x c e p t t h e amount o f 
a t t o r n e y f e e s . 

.CONCLUSIONS AND OPINION 

When a c l a i m a n t has f i n a l l y p r e v a i l e d on t h e i s s u e o f 
c o m p e n s a b i l i t y , d i s p u t e s c o n c e r n i n g t h e amount o f a t t o r n e y 
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f e e s awarded p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) must be s e t t l e d by t h e 
a p p r o p r i a t e c i r c u i t c o u r t as p r o v i d e d i n ORS 6 5 6 . 3 8 8 ( 2 ) . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 533-34 ( 1 9 8 8 ) 
( d i c t a ) ; F armers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) 
( d i c t u m ) ; Granby v. Weyerhaeuser Company, 91 Or App 711 ( 1 9 8 8 ) . 

I n a c c o r d a n c e w i t h t h e a f o r e m e n t i o n e d a u t h o r i t y , we r e c e n t l y 
d i s m i s s e d a r e q u e s t f o r Board r e v i e w o f an a t t o r n e y f e e awarded 
under ORS 6 5 6 . 3 8 6 ( 1 ) , where t h e c o m p e n s a b i l i t y i s s u e was f i n a l l y 
d e c i d e d a t h e a r i n g . See A r b r a W i l l i a m s , 40 Van N a t t a 506, 507 
(May 25, 1 9 8 8 ) . The f a c t s i n t h e p r e s e n t case a r e s i m i l a r t o 
t h o s e i n Wi11 jams. C l a i m a n t p r e v a i l e d f i n a l l y a t h e a r i n g a g a i n s t 
t h e i n s u r e r ' s d e n i a l o f h i s back i n j u r y c l a i m , and t h e i n s u r e r i s 
c h a l l e n g i n g t h e amount o f t h e a t t o r n e y f e e awarded by t h e R e f e r e e 
u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . As i n W i l l i a m s , t h e B o a r d l a c k s 
j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y f e e i s s u e i n t h i s c a s e . 
See G r e e n s l i t t , s u p r a ; Granby, s u p r a . 

A c c o r d i n g l y , we d i s m i s s t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . We 
a p p r o v e a c l i e n t - p a i d f e e f o r s e r v i c e s on Boar d r e v i e w , n o t t o 
exc e e d $177.50. 

I T IS SO ORDERED. 

BETTY J. EYLER, Claimant WCB 86-18034 
Garry L. Kahn, Claimant's Attorney August 5, 1988 
Meyers & Terra!1, Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l s e e k s B o a r d 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w 
w h i c h c u l m i n a t e d i n o u r A p r i l 25, 1988 O r d e r o f D i s m i s s a l . The 
r e q u e s t i s d e n i e d . 

FINDINGS 

C l a i m a n t t i m e l y r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s 
O c t o b e r 2, 1987 o r d e r . On J a n u a r y 6, 1988, c l a i m a n t f i l e d h e r 
a p p e l l a n t ' s b r i e f . The e m p l o y e r d i d n o t f i l e a r e s p o n d e n t ' s b r i e f . 

On March 30, 1988, t h e Board r e c e i v e d c l a i m a n t ' s 
w i t h d r a w a l o f h e r r e q u e s t f o r r e v i e w . On A p r i l 25, 1988, t h e 
Board i s s u e d i t s O r d e r o f D i s m i s s a l . The B o a r d ' s o r d e r d i d n o t 
a d d r e s s t h e i s s u e o f a c l i e n t - p a i d f e e . The A p r i l 25, 1988 o r d e r 
has n o t been a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On May 9, 1988, t h e Board r e c e i v e d t h e e m p l o y e r ' s 
c o u n s e l r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r 
s e r v i c e s r e n d e r e d on Boar d r e v i e w . I n c l u d e d w i t h t h i s r e q u e s t was 
an e x e c u t e d a t t o r n e y r e t a i n e r a g r eement and a s t a t e m e n t o f 
s e r v i c e s . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Boar d o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 ) . 
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A t t o r n e y f e e awards a r e g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t h e m e r i t s o f t h e c a s e . The Supreme C o u r t does n o t 
d i s p u t e t h e e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t ' v. C i t y 
o f Lake Oswego, 305 Or 530, 5.34-35 & n. 3 ( 1 9 8 8 ) " M o r e o v e r , i t — 
has c o n c l u d e d t h a t i f t h e m e r i t s o f t h e c a s e - a r e a p p e a l e d , t h e 
a t t o r n e y f e e s i s s u e becomes p a r t o f t h e a p p e a l . I d . 

Yet,' t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n 
due. Farmers Ins.. Group v.' SAIF,, 301 Or 612, 619 ( 1 9 8 6 ) . Thus, 
t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award need n o t 
accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . G r e e n s l i t t 
v. C i t y o f Lake Oswego, s u p r a ; Farmers I n s . Group v. SAIF, s u p r a . 
The C o u r t ' h a s f u r t h e r i n d i c a t e d t h a t once a R e f e r e e ' s o r B o a r d ' s 
o r d e r on a t t o r n e y f e e s becomes f i n a l , t h e a p p r o p r i a t e f o r u m f o r 
r e v i e w o f a t t o r n e y f e e s i s t h e c i r c u i t c o u r t p u r s u a n t t o t h e 
u n i q u e p r o v i s i o n s o f ORS 6 5 6 . 3 8 8 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake 
Oswego, s u p r a ; Farmers I n s . Group v.'SAIF, s u p r a , a t page 619. 

H e r e , o u r A p r i l 25, 1988 d i s m i s s a l o r d e r d i d n o t a d d r e s s 
t h e i s s u e o f e i t h e r t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t t o , o r 
t h e amount o f , a c l i e n t - p a i d f e e . C o n s e q u e n t l y , based on t h e 
a f o r e m e n t i o n e d a u t h o r i t i e s , we c o n c l u d e t h a t we.have j u r i s d i c t i o n 
t o c o n s i d e r t h e r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y 
f e e i s s u e , we must t u r n t o t h e B o a r d ' s r u l e s t o d e t e r m i n e w h e t h e r 
t h e r e q u e s t i s . p r o p e r l y b e f o r e us. These r u l e s were d e s i g n e d t o 
e n a b l e t h e R e f e r e e s and t h e B o a r d t o p r o c e s s o r d e r s r e g a r d i n g t h e 
m e r i t s o f a c a s e , as w e l l as a t t o r n e y f e e r e q u e s t s , a s . e f f i c i e n t l y 
as p o s s i b l e . 

P u r s u a n t t o OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , a t t o r n e y f e e s s h a l l be 
a u t h o r i z e d o n l y i f an e x e c u t e d a t t o r n e y r e t a i n e r a g r e e m e n t has 
been f i l e d . F u r t h e r m o r e , a c l i e n t - p a i d f e e s h a l l n o t be 
a u t h o r i z e d u n l e s s t h e a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
payment o f t h e f e e f i l e s a s t a t e m e n t o f s e r v i c e s . ' OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . ' A s t a t e m e n t o f s e r v i c e s f o r p r o c e e d i n g s on B o a r d 
r e v i e w s h a l l be. f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t 
b r i e f t o t h e B o a r d . OAR 438-15-0,27 ( 1 ) (d ) . These r u l e s a p p l y t o 
a l l c a s e s p e n d i n g b e f o r e t h e B o a r d , e f f e c t i v e J a n u a r y 1 , 1988. 
OAR 438-05-010; 438-15-003. 

As p r e v i o u s l y n o t e d , on May 9, 1988, t h e B o a r d r e c e i v e d 
t h e e m p l o y e r ' s c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n o f c l i e n t - p a i d 
f e e , w h i c h i n c l u d e d an e x e c u t e d a t t o r n e y r e t a i n e r a g r e e m e n t and a 
s t a t e m e n t o f s e r v i c e s . T h i s s u b m i s s i o n was r e c e i v e d w h i l e t h e 
B o a r d s t i l l had j u r i s d i c t i o n t o a b a t e , amend, o r r e c o n s i d e r i t s 
A p r i l 25, 1988 d i s m i s s a l o r d e r . Under such c i r c u m s t a n c e s , t h e 
B o a r d makes e v e r y e f f o r t t o p r o m p t l y p r o c e s s t h e s e r e q u e s t s . 
U n f o r t u n a t e l y , i n t h i s p a r t i c u l a r i n s t a n c e , t h e 30-day p e r i o d t o 
f u r t h e r c o n s i d e r t h e m e r i t s o f t h e case e l a p s e d w i t h o u t B o a r d 
a c t i o n . Thus, t h e m e r i t s o f t h e A p r i l ' 2 5 , 1988 o r d e r have become 
f i n a l by o p e r a t i o n o f l a w . 

F u r t h e r m o r e , t h e r e q u e s t f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e has been s u b m i t t e d a p p r o x i m a t e l y f o u r months a f t e r 
t h e f i l i n g o f t h e l a s t b r i e f t o t h e B o a r d . 'Such a s u b m i s s i o n i s 
u n t i m e l y u n d e r t h e B o a r d r u l e s , w h i c h a p p l y , t o a l l c a s e s p e n d i n g 
b e f o r e t h e B o a r d on J a n u a r y 1 , 1988. See OAR 438-05-010; 
438-15-003; 438-15-027 ( 1 ) ( d ) . We r e c o g n i z e t h a t a d m i n i s t r a t i v e 
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p r o b l e m s have a r i s e n as p a r t i e s become a c c u s t o m e d t o t h e Bo a r d ' s 
r u l e s a n d , p a r t i c u l a r l y , t h e a p p l i c a t i o n o f t h e r u l e s t o a l l 
p e n d i n g c a s e s . Y e t , t h e d i f f i c u l t i e s o c c a s i o n e d by t h i s 
a d j u s t m e n t s h o u l d n o t pr o m p t us t o i g n o r e t h e v e r y r u l e s w h i c h 
o n l y r e c e n t l y have been i m p l e m e n t e d . 

Inasmuch as t h e r e q u e s t f o r a c l i e n t - p a i d f e e does n o t 
co m p l y w i t h t h e Boar d ' s r u l e s c o n c e r n i n g t h e a u t h o r i z a t i o n o f such 
a f e e and because our o r d e r on t h e m e r i t s o f t h e case has become 
f i n a l by o p e r a t i o n o f l a w , we d e c l i n e t o a u t h o r i z e t h e e m p l o y e r ' s 
c o u n s e l ' s r e q u e s t . To t h e e x t e n t t h a t o u r a n a l y s i s c o n f l i c t s w i t h 
t h e r e a s o n i n g e x p r e s s e d i n M a r i a n S. Dumas, 40 Van N a t t a 109 
( 1 9 8 8 ) , and John L. Rousseau, 40 Van N a t t a 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y d i s a v o w e d . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o s t r e s s t h a t we 
a r e n e i t h e r q u e s t i o n i n g t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t t o , 
nor t h e amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . We a r e o n l y 
s t a t i n g t h a t , f o r r e a s o n s d i s c u s s e d a b ove, we a r e u n a b l e t o 
a p p r o v e t h e r e q u e s t . 

I T IS SO ORDERED. 

GENE L. LANCASTER, Claimant WCB 86-07633 
Pozzi, et al ., Claimant's Attorneys August 5, 1988 
Mark Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r t h a t : 
( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y ; ( 2 ) awarded 55 
p e r c e n t (176 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r a 
lo w back i n j u r y , i n a d d i t i o n t o a D e t e r m i n a t i o n O r d e r t h a t had 
awarded no pe r m a n e n t d i s a b i l i t y beyond t h e 25 p e r c e n t (80 d e g r e e s ) 
p r e v i o u s l y awarded by a n o t h e r D e t e r m i n a t i o n O r d e r ; and ( 3 ) 
d e c l i n e d t o award a d d i t i o n a l s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a 
r i g h t knee c o n d i t i o n . We c o n c l u d e t h a t c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . C o n s e q u e n t l y , we r e v e r s e t h e R e f e r e e ' s 
o r d e r . 

I s s u e s 

( 1 ) Whether c l a i m a n t i s p e r m a n e n t l y , t o t a l l y d i s a b l e d ; o r 

(2 ) I n t h e a l t e r n a t i v e , e x t e n t o f c l a i m a n t ' s s c h e d u l e d 
and u n s c h e d u l e d d i s a b i l i t y . 

F i n d i n g s o f F a c t 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t l a b e l l e d 
" E v i d e n c e " as o u r own, and make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s 
o f f a c t . 

At t h e c o n c l u s i o n o f c l a i m a n t ' s two y e a r t r a i n i n g 
p r o g r a m i n i n s u r a n c e a d j u s t i n g , he a c t i v e l y s o u g h t work as an 
a d j u s t e r by s e n d i n g o u t resumes t o companies i n Oregon and Texas. 
C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r p e r s o n a l l y c o n t a c t e d i n s u r a n c e 
c o m p a n i e s and a u t o body shops i n Oregon i n an a t t e m p t t o l o c a t e 
o p e n i n g s and e s t a b l i s h c l a i m a n t ' s q u a l i f i c a t i o n . C l a i m a n t a l s o 
a p p l i e d f o r work w i t h t h e W a s h i n g t o n S t a t e F i s h and Game 
D e p a r t m e n t , a t t h e c o u n s e l o r ' s s u g g e s t i o n . The e m p l o y e r a t i n j u r y 
d i d n o t have any m o d i f i e d work f o r c l a i m a n t . 
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C l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. S A I F , 292 Or 
683 ( 1 9 8 2 ) . Permanent t o t a l d i s a b i l i t y means t h a t c l a i m a n t i s 
p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n , w h i c h i s an o c c u p a t i o n t h a t he 
has t h e a b i l i t y and t r a i n i n g o r e x p e r i e n c e t o p e r f o r m , , o r w h i c h he 
i s ' a b l e t o p e r f o r m a f t e r r e h a b i l i t a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) . T h e r e 
a r e two t y p e s o f p e r m a n e n t t o t a l d i s a b i l i t y : ( 1 ) t h a t a r i s i n g 
e n t i r e l y f r o m p h y s i c a l o r m e n t a l i n c a p a c i t y ; and ( 2 ) t h a t a r i s i n g 
f r o m l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s n o n - m e d i c a l 
c o n d i t i o n s , w h i c h t o g e t h e r r e s u l t i n p e r m a n e n t t o t a l d i s a b i l i t y . 
W elch v. B a n n i s t e r P i p e l i n e , 7 0 Or App 699 ( 1 9 8 4 ) ; W i l s o n v . 
W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . I f c l a i m a n t r e l i e s on t h e 
se c o n d t y p e , a c o m p e n s a b l e i n j u r y must be a m a t e r i a l c o n t r i b u t i n g 
f a c t o r i n c l a i m a n t ' s d i s a b i l i t y . D e s t a e l v. N i c o l i Co., 80 Or App 
596 ( 1 9 8 6 ) . 

C l a i m a n t must a l s o d e m o n s t r a t e t h a t he i s w i l l i n g t o 
r e - e n t e r t h e w o r k f o r c e , and t h a t he has made, r e a s o n a b l e e f f o r t s t o 
do s o . F a i l u r e t o l o o k f o r work i s c o n s i d e r e d r e a s o n a b l e i n c a s e s 
i n w h i c h such a t t e m p t s w o u l d o b v i o u s l y be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; 
B u t c h e r v. SAIF, 45 Or App 313 ( 1 9 8 0 ) . 

C l a i m a n t ' s p h y s i c a l c o m p l a i n t s i n t h i s case a r e 
e x t e n s i v e . H i s c h r o n i c l o w back s t r a i n , l o w back n e r v e damage 
r e s u l t i n g i n f o o t d r o p , r i g h t knee p a i n and i n s t a b i l i t y , b o w e l 
c o n d i t i o n and d e p r e s s i o n a l l a r i s e f r o m h i s c o m p e n s a b l e a c c i d e n t . 

S o c i a l and v o c a t i o n a l f a c t o r s .also i n c r e a s e h i s 
d i s a b i l i t y . He was .55 a t h e a r i n g . He has a h i g h s c h o o l d i p l o m a , 
as w e l l as a 52 hour c o u r s e and a two y e a r a s s o c i a t e d e g r e e i n 
i n s u r a n c e a d j u s t i n g , t h e l a t t e r two p r o v i d e d t h r o u g h v o c a t i o n a l 
r e h a b i l i t a t i o n . He has n o t been bonded as an i n s u r a n c e a d j u s t e r 
b ecause o f h i s c r i m i n a l r e c o r d , and SAIF has r e f u s e d t o 
r e i n s t . i t . u t e s e r v i c e s t o .enable him t o o b t a i n b o n d i n g t h r o u g h t h e 
F e d e r a l B o n d i n g Program f o r e x - o f f e n d e r s . F o l l o w i n g h i s l a t e s t 
s u r g e r y , he i s p h y s i c a l l y a b l e t o work o n l y i n a s p e c i a l 
e n v i r o n m e n t . He has no t r a n s f e r r a b l e s k i l l s . 

We d i s a g r e e w i t h ' t h e R e f e r e e and f i n d t h a t c l a i m a n t has 
d e m o n s t r a t e d t h a t he i s m o t i v a t e d t o r e t u r n t o work and t h a t h i s 
e f f o r t s t o work have been r e a s o n a b l e u n d e r t h e c i r c u m s t a n c e s . 
A f t e r r e c e i v i n g h i s d e g r e e , and p r i o r t o h i s s u r g e r y f o r f o o t 
d r o p , he c o o p e r a t e d w i t h h i s v o c a t i o n a l c o u n s e l o r i n s e e k i n g w o r k , 
b u t d i d n o t f i n d e m p l o y m e n t . F o l l o w i n g s u r g e r y , he was e v a l u a t e d 
by Mr. Lageman, v o c a t i o n a l c o u n s e l o r , f o r two d a y s . Mr. Lageman 
t e s t i f i e d a t h e a r i n g t h a t because c l a i m a n t was no l o n g e r a b l e t o 
p e r f o r m t h e j o b o f i n s u r a n c e a d j u s t e r , and because t h e d e g r e e gave 
c l a i m a n t no t r a n s f e r r a b l e s k i l l s , t h e r e was no work w h i c h c l a i m a n t 
was q u a l i f i e d o r a b l e t o p e r f o r m w i t h o u t f u r t h e r v o c a t i o n a l 
a s s i s t a n c e . I n Mr. Lageman's o p i n i o n , i t w o u l d t a k e a v o c a t i o n a l 
c o u n s e l o r f a m i l i a r w i t h t h e p r o g r a m s a v a i l a b l e t o e n c o u r a g e 
e m p l o y e r s t o h i r e d i s a b l e d w o r k e r s t o s e l l any p o t e n t i a l e m p l o y e r 
on t h e i d e a o f h i r i n g c l a i m a n t . SAIF has r e f u s e d t h a t a s s i s t a n c e , 
most r e c e n t l y on t h e b a s i s t h a t c l a i m a n t ' s m u l t i p l e p h y s i c a l 
p r o b l e m s make him u n a b l e t o p a r t i c i p a t e i n any r e t u r n t o work 
p r o g r a m s . 

We f i n d Mr. Lageman's t e s t i m o n y p e r s u a s i v e . I t was 
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based on two days o f e v a l u a t i o n , t e s t i n g and o b s e r v a t i o n o f 
c l a i m a n t o n l y a few weeks b e f o r e t h e h e a r i n g . H i s c o n c l u s i o n i s 
s u p p o r t e d by t h a t o f t h e E x - O f f e n d e r P l a c e m e n t S p e c i a l i s t , and by 
t h e a d m i s s i o n o f t h e i n s u r e r . I n c o n t r a s t , t h e v o c a t i o n a l 
c o u n s e l o r who b e l i e v e d c l a i m a n t c a p a b l e o f employment was w o r k i n g 
w i t h c l a i m a n t p r i o r t o h i s l a t e s t p h y s i c a l d e t e r i o r a t i o n . 

C l a i m a n t i s n o t t o t a l l y p h y s i c a l l y d i s a b l e d . He has 
been r e l e a s e d f o r s e d e n t a r y t o l i g h t work by h i s d o c t o r s . 
However, h i s p h y s i c a l c o n d i t i o n r e q u i r e s t h a t he work o n l y i n an 
o f f i c e o r o t h e r f a c i l i t y w i t h n e a r b y r e s t r o o m s and even f l o o r s . 
He must a l s o be a b l e t o s i t , s t a n d , and w a l k a t w i l l . H i s s t a m i n a 
has been r e d u c e d such t h a t he must be a b l e t o work o n l y 
p a r t - t i m e . And he must l o c a t e such a p o s i t i o n a l t h o u g h he has no 
n o t a b l e t r a n s f e r r a b l e s k i l l s o r t h e b e n e f i t o f v o c a t i o n a l 
p l a c e m e n t s e r v i c e s . We c o n c l u d e t h a t , u n d e r t h e s e c i r c u m s t a n c e s , 
c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d . 

Permanent t o t a l d i s a b i l i t y i s e f f e c t i v e f r o m t h e f i r s t 
d a t e t h a t i t i s p r o v e d t o have e x i s t e d . M o r r i s v. Denny's, 53 Or 
App 863 ( 1 9 8 1 ) . H e r e , t h e May 23, 1986 D e t e r m i n a t i o n O r d e r f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y as o f A p r i l 18, 1986. I n June 
1986 d i r e c t employment a s s i s t a n c e e f f o r t s were i n i t i a t e d . 
However, t h e s e e f f o r t s p r o v e d t o be s h o r t - l i v e d and f r u i t l e s s . 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we a r e p e r s u a d e d t h a t a l l s o c i a l and v o c a t i o n a l f a c t o r s 
r e l e v a n t t o c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y e x i s t e d a t t h e 
t i m e h i s c o n d i t i o n was c o n s i d e r e d t o be m e d i c a l l y s t a t i o n a r y . See 
M o r r i s v. Denny's, s u p r a ; Adams v. Edwards Heavy E q u i p m e n t , I n c . , 
90 Or App 365 ( 1 9 8 8 ) . C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t ' s 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s s h o u l d b e g i n as o f A p r i l 18, 
1986 . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 20, 1987 i s r e v e r s e d . 
C l a i m a n t i s g r a n t e d p e r m a n e n t t o t a l d i s a b i l i t y , i n l i e u o f a l l 
e a r l i e r awards o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y , 
e f f e c t i v e A p r i l 18, 1986. C l a i m a n t ' s a t t o r n e y i s awarded an 
a p p r o v e d f e e o f 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d 
by t h i s o r d e r . However, c l a i m a n t ' s a t t o r n e y ' s - f e e s f o r s e r v i c e s 
a t t h e h e a r i n g l e v e l and on Board r e v i e w s h a l l n o t exceed $6,000. 
The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t a g a i n s t t h e p e r manent 
t o t a l d i s a b i l i t y award t h e p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s 
awarded by t h e R e f e r e e ' s o r d e r . 

The B e n e f i c i a r i e s of 
. THOMAS McBROOM (Deceased), Claimant WCB TP-87029 

Pozzi, et a l . , Claimant's Attorneys August 5, 1988 
Roberts, et a l . , Defense Attorneys Order Denying Request 
Joseph D. Davis, Attorney 

The p a y i n g a g e n c y ' s c o u n s e l seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s w h i c h c u l m i n a t e d i n t h e B o a r d ' s 
May 25, 1988 T h i r d P a r t y D i s t r i b u t i o n O r d e r . The r e q u e s t i s d e n i e d . 

FINDINGS 

On December 1 , 1987, c l a i m a n t p e t i t i o n e d t h e B o a r d t o 
r e s o l v e a d i s p u t e c o n c e r n i n g t h e p r o p e r d i s t r i b u t i o n o f t h e p r o c e e d s 
f r o m a t h i r d p a r t y j u d g m e n t . See ORS 656.593. On December 30, 1987 
t h e p a y i n g a g e n c y ' s r e s p o n s e was f i l e d w i t h t h e B o a r d . On 
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J a n u a r y 28,- 1988, c l a i m a n t f i l e d a r e p l y b r i e f , w h i c h was t h e l a s t 
b r i e f f i l e d i n ' t h i s c a s e . 

On May 25, 1988, we i s s u e d a T h i r d P a r t y D i s t r i b u t i o n . 
O r d e r , d i r e c t i n g ' t h a t c l a i m a n t r e c e i v e a s h a r e o f t h e p r o c e e d s f r o m a 
t h i r d p a r t y j u d g m e n t . Oh June 24, 1988, we d e c l i n e d t o g r a n t t h e 
p a y i n g a g e n c y ' s r e q u e s t t o a b a t e and r e c o n s i d e r o u r May 25, 1988 
T h i r d P a r t y D i s t r i b u t i o n O r d e r . A l s o on June 24, 1988, t h e p a y i n g 
agency a p p e a l e d o u r May 25, 1988 o r d e r t o t h e C o u r t o f A p p e a l s . 

On J u l y 14, 1988, t h e p a y i n g agency's c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e 
B o a r d . I n c l u d e d w i t h t h e r e q u e s t was an e x e c u t e d r e t a i n e r a g r e e m e n t 
and s t a t e m e n t o f s e r v i c e s . 

CONCLUSIONS 

We f i r s t must d e t e r m i n e w h e t h e r a r e q u e s t f o r a u t h o r i z a t i o n 
o f a c l i e n t - p a i d f e e i n a t h i r d p a r t y case i s n e c e s s a r y . To do s o , 
we t u r n t o t h e r e l e v a n t s t a t u t o r y and r e g u l a t o r y l a w . 

P u r s u a n t t o ORS 6 5 6 . 3 8 8 ( 1 ) , no c l a i m or payment f o r l e g a l 
s e r v i c e s by an a t t o r n e y r e p r e s e n t i n g t h e w o r k e r o r by an a t t o r n e y , 
o t h e r t h a n a s a l a r i e d s t a f f a t t o r n e y , r e p r e s e n t i n g t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r , o r f o r any o t h e r s e r v i c e s r e n d e r e d b e f o r e a 
R e f e r e e o r t h e B o a r d , i n r e s p e c t t o any c l a i m o r award f o r 
c o m p e n s a t i o n t o o r on a c c o u n t o f any p e r s o n , s h a l l be v a l i d u n l e s s 
a p p r o v e d by t h e R e f e r e e o r t h e B o a r d . I n a c c o r d a n c e w i t h t h i s 
s t a t u t e , t h e B o a r d has p r o m u l g a t e d r u l e s r e l a t i n g t o t h e a l l o w a n c e o r 
award o f a t t o r n e y f e e s i n c o n t e s t e d cases under t h e W o r k e r s ' 
C o m p e n s a t i o n Law. See OAR 438-15-001 e t se q . These r u l e s became 
e f f e c t i v e J a n u a r y 1 , 1988 and a p p l y t o a l l c a s e s p e n d i n g b e f o r e t h e 
H e a r i n g s D i v i s i o n and t h e B o a r d . OAR 438-05-010; 438-15-003. 

OAR 438-15-015 p r o v i d e s t h a t no c h a r g e f o r l e g a l s e r v i c e s 
f o r r e p r e s e n t a t i o n o f c l a i m a n t s , i n s u r e r s o r s e l f - i n s u r e d e m p l o y e r s 
i n c o n n e c t i o n w i t h any c l a i m under ORS C h a p t e r 656 i s v a l i d u n l e s s 
t h e c h a r g e has been a u t h o r i z e d i n a c c o r d a n c e w i t h ORS 656.307, 
656.382 t o 656.390 o r 656.593 o r t h e s e r u l e s . ORS 656.593 d e s c r i b e s 
t h e a p p l i c a b l e p r o c e d u r e s t o f o l l o w when a w o r k e r e l e c t s t o b r i n g a 
t h i r d p a r t y a c t i o n . However, t h e s t a t u t e c o n t a i n s no p r o c e d u r e 
c o n c e r n i n g t h e a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e t o t h e a t t o r n e y f o r 
t h e p a y i n g a g e n c y . 

Thus, t o r e c e i v e a u t h o r i z a t i o n f o r a c l i e n t - p a i d f e e i n a 
t h i r d p a r t y c a s e , t h e r e q u e s t i n g ' a t t o r n e y must t u r n t o t h e B o a r d ' s 
r u l e s . Under t h e Board's r u l e s , an e x e c u t e d a t t o r n e y r e t a i n e r 
a g r e e m e n t and a s t a t e m e n t o f s e r v i c e s must be f i l e d . OAR 
4 3 8 - 1 5 - 0 1 0 ( 1 ) , ( 5 ) . 

The B o a r d ' s r u l e s do d i s c u s s a t t o r n e y f e e s i n t h i r d p a r t y 
c a s e s . See OAR 438-15-095. I n e f f e c t , t h e r u l e s e r v e s as t h e 
" a d v i s o r y s c h e d u l e o f f e e s e s t a b l i s h e d by t h e b o a r d " as d e s c r i b e d i n 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . The r e q u i r e m e n t o f a s t a t e m e n t o f s e r v i c e s i s 
s p e c i f i c a l l y exempted f r o m a t t o r n e y f e e s a u t h o r i z e d u n d e r OAR 
438-15-095. Y e t , because t h e a f o r e m e n t i o n e d r u l e o n l y a d d r e s s e s 
a t t o r n e y f e e s t o p l a i n t i f f s i n t h i r d p a r t y c a s e s , we f i n d t h a t t h e 
e x e m p t i o n f r o m f i l i n g a s t a t e m e n t o f s e r v i c e s does n o t a p p l y t o an 
a t t o r n e y f o r a p a y i n g agency s e e k i n g a u t h o r i z a t i o n o f a c l i e n t - p a i d 
f e e . 
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A c c o r d i n g l y , we c o n c l u d e t h a t a u t h o r i z a t i o n i s r e q u i r e d 
b e f o r e an a t t o r n e y f o r a p a y i n g agency can c h a r g e f o r l e g a l s e r v i c e s 
r e n d e r e d i n a t h i r d p a r t y c a s e . See OAR 438-15-015. To r e c e i v e 
a u t h o r i z a t i o n f o r a c l i e n t - p a i d f e e i n t h i r d p a r t y c a s e s , t h e 
r e q u e s t i n g a t t o r n e y must f i l e an e x e c u t e d r e t a i n e r a g r e e m e n t and a 
s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , ( 5 ) . The a g r e e m e n t 
and s t a t e m e n t w i l l be c o n s i d e r e d i n c o n j u n c t i o n w i t h t h e B o a r d ' s 
r e v i e w o f t h e t h i r d p a r t y d i s p u t e and a u t h o r i z a t i o n t o c h a r g e t h e 
c l i e n t - p a i d f e e w i l l be i n c l u d e d w i t h t h e B o a r d ' s o r d e r . 

We n e x t t u r n t o t h e q u e s t i o n o f w h e t h e r we have 
j u r i s d i c t i o n t o c o n s i d e r t h e a t t o r n e y f e e r e q u e s t . P u r s u a n t t o ORS 
6 5 6 . 2 9 5 ( 8 ) , a B o a r d o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e 
d a t e o f m a i l i n g o f c o p i e s o f such o r d e r , one o f t h e p a r t i e s a p p e a l s 
t o t h e C o u r t o f A p p e a l s f o r j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h 
t o a p p e a l an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been 
a b a t e d , s t a y e d , o r r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) . 

A t t o r n e y f e e awards a r e g e n e r a l l y i n c l u d e d w i t h i n o r d e r s 
c o n c e r n i n g t h e m e r i t s o f t h e c a s e . The Supreme C o u r t does n o t 
d i s p u t e t h e e f f i c i e n c y o f such a p r a c t i c e . See G r e e n s l i t t v. C i t y o f 
Lake Oswego, 305 Or 530, 534-35 & n. 3 ( 1 9 8 8 ) . M o r e o v e r , i t has 
c o n c l u d e d t h a t i f t h e m e r i t s o f t h e case a r e a p p e a l e d , t h e a t t o r n e y 
f e e s i s s u e becomes p a r t o f t h e a p p e a l . I d . 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t d i r e c t l y 
a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n due. Farmers 
I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . Thus, t h e C o u r t has 
s u g g e s t e d t h a t t h e a t t o r n e y f e e award need n o t accompany an o r d e r 
r e g a r d i n g t h e m e r i t s o f t h e c a s e . G r e e n s l i t t v. C i t y o f Lake Oswego, 
s u p r a ; Farmers I n s . Group v. SAIF, s u p r a . The C o u r t has f u r t h e r 
i n d i c a t e d t h a t once a R e f e r e e ' s or B o a r d ' s o r d e r on a t t o r n e y f e e s 
becomes f i n a l , t h e a p p r o p r i a t e f o r u m f o r r e v i e w o f a t t o r n e y f e e s i s 
t h e c i r c u i t c o u r t p u r s u a n t t o t h e u n i q u e p r o v i s i o n s o f ORS 
6 5 6.388 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake Oswego, s u p r a ; Farmers I n s . 
Group v. SAIF, supra") a t page 619. 

H e r e , our May 25, 1988 o r d e r d i d n o t a d d r e s s t h e i s s u e o f 
e i t h e r t h e p a y i n g a g e n c y ' s c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount 
o f , a c l i e n t - p a i d f e e . C o n s e q u e n t l y , based on- t h e a f o r e m e n t i o n e d 
a u t h o r i t i e s , we c o n c l u d e t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h e 
r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y f e e 
i s s u e , we t u r n t o t h e B o a r d ' s r u l e s t o d e t e r m i n e w h e t h e r t h e r e q u e s t 
f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e i s p r o p e r l y b e f o r e u s . We 
c o n c l u d e t h a t t h e c u r r e n t r e q u e s t i s u n t i m e l y . 

The B o a r d ' s r u l e s c o n c e r n i n g t h e f i l i n g o f s t a t e m e n t s o f 
s e r v i c e s do n o t e x p r e s s l y d i s c u s s t h i r d p a r t y p r o c e e d i n g s . See OAR 
438-15-027. However, t h e r u l e s do e s t a b l i s h t h e t i m e f o r t h e f i l i n g 
o f s t a t e m e n t s f o r o t h e r Board p r o c e e d i n g s . For e x a m p l e , s t a t e m e n t s 
o f s e r v i c e s f o r p r o c e e d i n g s b e f o r e t h e B o a r d i n own m o t i o n m a t t e r s 
s h a l l be f i l e d w i t h i n 30 days a f t e r m a i l i n g o f t h e B o a r d ' s o r d e r . 
OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( c ) . I n a d d i t i o n , s t a t e m e n t s o f s e r v i c e s f o r 
p r o c e e d i n g s on B o a r d r e v i e w o f a R e f e r e e ' s o r d e r a r e due w i t h i n 15 
days a f t e r t h e f i l i n g o f t h e l a s t b r i e f t o t h e B o a r d . OAR 
438-15-027 ( 1 ) ( d ) . 

H e r e , t h e p a y i n g a g e n c y ' s c o u n s e l has r e q u e s t e d 
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a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e , e n c l o s i n g , a n e x e c u t e d a t t o r n e y 
r e t a i n e r a g r e e m e n t and a s t a t e m e n t o f s e r v i c e s . Y e t , t h e r e q u e s t has 
been s u b m i t t e d n e a r l y 6 months a f t e r t h e f i l i n g o f t h e l a s t b r i e f , 
some 50 days a f t e r t h e i s s u a n c e o f t h e Bo a r d ' s May 25, 1988 o r d e r and 
a p p r o x i m a t e l y 20 days a f t e r t h e Bo a r d ' s o r d e r was a p p e a l e d t o t h e 
C o u r t o f A p p e a l s . I n k e e p i n g w i t h t h e Bo a r d ' s f i l i n g r e q u i r e m e n t s 
f o r s t a t e m e n t s o f s e r v i c e s i n o t h e r p r o c e e d i n g s , we c o n c l u d e t h a t t h e 
r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e i n t h i s t h i r d p a r t y 
case i s u n t i m e l y . 

We r e c o g n i z e t h a t a d m i n i s t r a t i v e p r o b l e m s have a r i s e n as 
p a r t i e s become a c c u s t o m e d t o t h e Bo a r d ' s r u l e s a n d , p a r t i c u l a r l y , t h e 
a p p l i c a t i o n o f t h e r u l e s t o a l l p e n d i n g c a s e s . However, t h e 
d i f f i c u l t i e s o c c a s i o n e d by t h i s a d j u s t m e n t s h o u l d n o t p r o m p t us t o 
i g n o r e t h e -very r u l e s w h i c h have been i m p l e m e n t e d . See F r a n k l i n 
B rown, 40 Van N a t t a 786 ( J u l y 18, 1 9 8 8 ) . 

Inasmuch as t h e r e q u e s t f o r a c l i e n t - p a i d f e e i s u n t i m e l y 
and because j u r i s d i c t i o n t o c o n s i d e r t h e m e r i t s o f t h e case p r e s e n t l y 
r e s t s w i t h t h e C o u r t o f A p p e a l s , we d e c l i n e t o a u t h o r i z e t h e p a y i n g 
a g e n c y ' s c o u n s e l ' s r e q u e s t . To t h e e x t e n t t h a t o u r a n a l y s i s 
c o n f l i c t s w i t h t h e r e a s o n i n g e x p r e s s e d i n M a r i a n S. Dumas, 40 Van 
N a t t a 109 ( 1 9 8 8 ) , and John L. Rousseau, 40 Van N a t t a 115 ( 1 9 8 8 ) , t h a t 
r e a s o n i n g i s e x p r e s s l y d i s a v o w e d . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o s t r e s s t h a t we a r e 
n e i t h e r q u e s t i o n i n g t h e p a y i n g a g e n c y ' s c o u n s e l ' s e n t i t l e m e n t t o , n o r 
t h e amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . We a r e o n l y s t a t i n g 
t h a t , f o r t h e r e a s o n s d i s c u s s e d a b o v e , we a r e u n a b l e t o a p p r o v e t h e 
r e q u e s t . 

I T IS SO ORDERED. 

BEVERLY NEWKIRK, Claimant 
Black, e t a l . , Claimant's Attorneys 
Giesy, Greer, e t a l . , Defense Attorneys 
Moscato, et a l . , Defense Attorneys 

• T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f 
A p p e a l s . N e w k i r k v. C u r r y Good S a m a r i t a n C e n t e r , 90 Or App 208 
( 1 9 8 8 ) . The c o u r t c o n c l u d e d t h a t c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y s h o u l d be based on her w e e k l y e a r n i n g s f o r t h e f i v e f u l l 
weeks o f her empl o y m e n t , b e f o r e t h e week she s t o p p e d w o r k i n g . 
C o n s e q u e n t l y , t h e c o u r t h e l d t h a t c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d on a w e e k l y a v e r a g e o f 33.65 
h o u r s , r a t h e r t h a n t h e 32.6 w e e k l y a v e r a g e used by t h e s e l f - i n s u r e d 
e m p l o y e r . 

C o n s i s t e n t w i t h t h e c o u r t ' s o p i n i o n , c l a i m a n t i s awarded t h e 
d i f f e r e n c e b etween t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s based on a 
w e e k l y a v e r a g e o f 33.65 hour's and t h e t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s c a l c u l a t e d on a w e e k l y a v e r a g e o f 32.6 h o u r s w h i c h she has 
p r e v i o u s l y r e c e i v e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n r e s u l t i n g f r o m t h i s o r d e r , t o be p a i d f r o m , 
r a t h e r t h a n i n a d d i t i o n t o , c l a i m a n t ' s c o m p e n s a t i o n . 

I T IS SO ORDERED. 

WCB 85-11733 
August 5, 1988 
Order on Remand 
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MARK S. GEIMER, Claimant WCB 86-09965 
Bloom, Marandas & Sly, Claimant's Attorneys August 11, 1988 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e G a l t o n ' s o r d e r w h i c h : ( 1 ) awarded c l a i m a n t a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y ; ( 2 ) a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r 
an a l l e g e d u n r e a s o n a b l e u n i l a t e r a l t e r m i n a t i o n o f t i m e l o s s 
b e n e f i t s ; and ( 3 ) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f h i s l e f t f o o t 
( a n k l e ) f r o m 55 p e r c e n t (74.25 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n O r d e r , t o 75 p e r c e n t (101.25 d e g r e e s ) . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
f o u n d c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
D e t e r m i n a t i o n Order d a t e d September 3, 1986. 

2. Whether c l a i m a n t was e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s beyond J u l y 1 , 1986. 

3. Whether t h e i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f 
c l a i m a n t ' s t i m e l o s s b e n e f i t s was u n r e a s o n a b l e . 

4. Whether c l a i m a n t was e n t i t l e d t o 75 p e r c e n t 
s c h e d u l e d d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t a n k l e 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as o u r own. 

CONCLUSIONS OF LAW 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f law as o u r own 
w i t h t h e f o l l o w i n g comments. 

P r e m a t u r e c l a i m c l o s u r e 

The R e f e r e e f o u n d t h a t t h e e v i d e n c e o v e r w h e l m i n g l y 
e s t a b l i s h e d t h a t c l a i m a n t d i d n o t become m e d i c a l l y s t a t i o n a r y 
u n t i l A u g u s t 15, 1986. We a g r e e and a d o p t t h e R e f e r e e ' s r e a s o n i n g 

C l a i m a n t ' s back c o m p l a i n t s were n o t known by t h e i n s u r e r 
u n t i l Dr. W a l k e r ' s O c t o b e r 3, 1986 r e p o r t . P o s t - c l o s u r e r e p o r t s 
a r e p r o p e r m e d i c a l e v i d e n c e on t h e i s s u e o f c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e , even t h o u g h n o t a v a i l a b l e t o t h e E v a l u a t i o n 
D i v i s i o n a t t h e t i m e o f c l o s u r e , p r o v i d e d t h e y a d d r e s s c l a i m a n t ' s 
c o n d i t i o n a t t h e t i m e o f c l o s u r e . S c h u e n i n g v. J.R. S i m p l o t & 
Co., 84 Or App 622, r e v den 303 Or 590 ( 1 9 8 7 ) . 

Dr. W a l k e r d i d n o t examine c l a i m a n t u n t i l 
September 30, 1986, s e v e r a l weeks a f t e r i s s u a n c e o f t h e 
September 3, 1986 D e t e r m i n a t i o n O r d e r . N e i t h e r Dr. W a l k e r ' s F i r s t 
M e d i c a l R e p o r t o f O c t o b e r 3, 1986 n o r h i s l e t t e r o f A p r i l 13, 1987 
a d d r e s s c l a i m a n t ' s c o n d i t i o n as o f September 3, 1986. R a t h e r , 
t h e y s i m p l y s t a t e t h a t as o f t h o s e r e p o r t s , c l a i m a n t ' s back 

-985-



c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y . F u r t h e r m o o r e , we a r e 
u n a b l e t o d e t e r m i n e f r o m t h e s e r e p o r t s w h e t h e r c l a i m a n t ' s 
c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e o r 
w h e t h e r he s u f f e r e d an a g g r a v a t i o n t h e r e a f t e r . A s s u m i n g , 
a r g u e n d o , t h a t c l a i m a n t s u f f e r e d f r o m a back d i s o r d e r r e l a t e d t o 
t h e c o m p e n s a b l e i n j u r y , t h e e v i d e n c e i s i n s u f f i c i e n t t o e s t a b l i s h 
t h a t he s u f f e r e d such a c o n d i t i o n a t t h e t i m e o f c l o s u r e and t h a t 
he was n o t s t a t i o n a r y a t t h a t t i m e . A u s t i n v. C o n s o l i d a t e d 
F r e i g h t w a y s , 74 Or App 680 ( 1 9 8 4 ) . T h e r e f o r e , t h e R e f e r e e 
c o r r e c t l y c o n c l u d e d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d . 

U n i l a t e r a l t i m e l o s s t e r m i n a t i o n 

The R e f e r e e f o u n d t h a t Dr. K i e s t , c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , gave c l a i m a n t a t e n t a t i v e r e l e a s e t o a t t e m p t a t r i a l 
r e t u r n t o r e g u l a r w o r k . He h e l d t h a t t h i s " t r i a l b a s i s " a t 
r e g u l a r work d i d n o t w a r r a n t t h e t e r m i n a t i o n o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . We a g r e e and a d o p t t h e R e f e r e e ' s r e a s o n i n g 
w i t h t h e f o l l o w i n g s u p p l e m e n t . 

ORS 656 . 268 (-2 ) ( c ) p r o v i d e s i n p a r t : 

" I f t h e a t t e n d i n g p h y s i c i a n has n o t 
a p p r o v e d t h e 1 w o r k e r ' s r e t u r n t o t h e 
w o r k e r ' s r e g u l a r e m ployment, t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r must c o n t i n u e t o make 
t e m p o r a r y t o t a l d i s a b i l i t y payments u n t i l 
t e r m i n a t i o n o f such payments i s a u t h o r i z e d 
f o l l o w i n g e x a m i n a t i o n o f t h e m e d i c a l 
r e p o r t s s u b m i t t e d ' t o t h e D e p a r t m e n t o f 
I n s u r a n c e and F i n a n c e under t h i s s e c t i o n . " 

We have p r e v i o u s l y h e l d t h a t a t r i a l r e l e a s e does n o t 
t e r m i n a t e an i n s u r e r ' s d u t y t o pay t i m e l o s s . Wayne A. V o l k , 36 Van 
N a t t a 1083, 1084 ( 1 9 8 4 ) . I n V o l k , two p h y s i c i a n s r e l e a s e d c l a i m a n t 
t o r e t u r n t o r e g u l a r w o r k . SAIF s u b s e q u e n t l y d i s c o n t i n u e d payment o f 
t e m p o r a r y b e n e f i t s . We f o u n d t h a t t h e r e l e a s e s were on a t r i a l 
b a s i s . We h e l d t h a t SAIF had a d u t y t o c o n t i n u e p a y i n g t i m e l o s s 
u n t i l a D e t e r m i n a t i o n O r d e r i s s u e d , u n t i l c l a i m a n t a c t u a l l y r e t u r n e d 
t o f u l l t i m e r e g u l a r work o r u n t i l he o b t a i n e d a f u l l r e l e a s e . We 
a l s o h e l d t h a t p e n a l t i e s were n o t w a r r a n t e d as SAIF had n o t a c t e d 
u n r e a s o n a b l y . The C o u r t o f A p p e a l s r e v e r s e d on t h e p e n a l t y i s s u e 
o n l y . V o l k v. SAIF, 73 Or App 643 ( 1 9 8 5 ) . 

We' c o n c l u d e t h a t a w o r k e r ' s r e l e a s e t o r e t u r n t o work on a 
" t r i a l b a s i s " does n o t e x t i n g u i s h h i s e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . I n s t e a d , t h e amount o f b e n e f i t s i s s u b j e c t t o 
r e d u c t i o n f o r wages a c t u a l l y e a r n e d . See D o n a l d W. C o u r t i e r , 39 Van 
N a t t a 705, 708 (1987 ) 

On J u l y 1 , 1986, Dr. K i e s t o p i n e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y , b u t he gave c l a i m a n t a t e n t a t i v e r e l e a s e t o h i s 
r e g u l a r work on a t r i a l b a s i s t o see i f he c o u l d a c t u a l l y p e r f o r m t h e 
j o b . S u b s e q u e n t r e p o r t s f r o m Dr. K i e s t d i d n o t a l t e r t h i s " t r i a l 
b a s i s " s t r a t e g y . 

On A u g u s t 15, 1986, Dr. K i e s t f o u n d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y . 

The r e c o r d u n e q u i v o c a l l y r e f l e c t s Dr. K i e s t ' s p l a n t o 
r e t u r n c l a i m a n t t o h i s r e g u l a r work on a t r i a l b a s i s due t o t h e 
d o c t o r ' s d o u b t s c o n c e r n i n g c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n 
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p o t e n t i a l . T h e r e f o r e , t h e i n s u r e r i m p r o p e r l y t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . B e n e f i t s s h o u l d have been p a i d u n t i l 
t h e i s s u a n c e o f t h e September 3, 1986 D e t e r m i n a t i o n O r d e r s u b j e c t t o 
a r e d u c t i o n o f wages a c t u a l l y e a r n e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $300 f o r s e r v i c e s 
r e n d e r e d on Board r e v i e w , t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d 
f e e n o t t o exceed $300 i s a p p r o v e d . 

DOUGLAS J. HAGNER, Claimant WCB 87-03784 
Wittr o c k & O'Brien, Claimant's Attorneys August 11, 1988 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r w h i c h : 
( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome; and ( 2 ) d e c l i n e d t o a s s e s s a 
p e n a l t y and a t t o r n e y f e e f o r t h e a l l e g e d u n r e a s o n a b l e d e n i a l . On 
r e v i e w , c l a i m a n t c o n t e n d s t h a t t h i s case s h o u l d be remanded t o t h e 
R e f e r e e f o r t h e t a k i n g o f f u r t h e r m e d i c a l e v i d e n c e . We a f f i r m . 

ISSUES 

1. Remand f o r t a k i n g o f a d d i t i o n a l e v i d e n c e . 
2. C o m p e n s a b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 

f o r b i l a t e r a l c a r p a l t u n n e l syndrome. 
3. P e n a l t y and a t t o r n e y f e e on t h e g r o u n d t h a t t h e 

i n s u r e r ' s d e n i a l was u n r e a s o n a b l e . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r as a tow t r u c k 
o p e r a t o r i n mid-November 1986. D u r i n g t h e f i r s t t h r e e o r f o u r weeks 
o f h i s e m p l o y m e n t , c l a i m a n t h a u l e d c a r s o n l y . Sometime d u r i n g t h i s 
p e r i o d , he c o m p l a i n e d t o h i s s u p e r v i s o r o f numbness i n h i s hands and 
i n d i c a t e d t h a t t h e y had been numb f o r a w h i l e . 

T h e r e a f t e r , he h a u l e d m o s t l y t r u c k s and an o c c a s i o n a l 
t r a i l e r . When t o w i n g t r a i l e r s he was r e q u i r e d t o use a w h e e l 
a s s e m b l y , c a l l e d a " f i f t h w h e e l . " The a s s e m b l y c o u l d be o p e r a t e d 
a u t o m a t i c a l l y w i t h no l i f t i n g r e q u i r e d , b u t i f o p e r a t e d m a n u a l l y , i t 
c o u l d be o p e r a t e d w i t h o u t l i f t i n g more t h a n 20 pou n d s . Manual 
o p e r a t i o n o f t h e a s s e m b l y r e q u i r e d i n s e r t i o n and r e m o v a l o f p i n s 
n e c e s s a r y t o h o l d t h e a s s e m b l y i n p l a c e . C l a i m a n t used t h e " f i f t h 
w h e e l " a p p r o x i m a t e l y once p e r week. 

On J a n u a r y 12, 1987, c l a i m a n t saw Dr. Cohen f o r numbness 
and s h o o t i n g p a i n s i n b o t h arms. C l a i m a n t t o l d Cohen t h a t he had 
been e x p e r i e n c i n g symptoms i n b o t h arms d u r i n g t h e p r e v i o u s 
t w o - a n d - a - h a l f m o n t h s . Cohen t o o k him o f f work and r e f e r r e d h im f o r 
a n e u r o l o g i c a l e v a l u a t i o n by Dr. Podemski. The d i a g n o s i s was 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

Dr. Cohen o p i n e d t h a t t h e b i l a t e r a l c o n d i t i o n was work 
r e l a t e d , based on c l a i m a n t ' s h i s t o r y t h a t he had t o use t h e " f i f t h 
w h e e l " t h r e e o r f o u r t i m e s d a i l y and t h a t he d e v e l o p e d t h e symptoms 
a f t e r u s i n g t h a t a s s e m b l y . 
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The i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f t h e c o n d i t i o n on 
J a n u a r y '23, 1987. We a r e u n a b l e t o f i n d t h a t ' work a c t i v i t i e s were a 
s i g n i f i c a n t cause o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome. 

We f i n d t h a t b o t h p a r t i e s had an a d e q u a t e o p p o r t u n i t y t o 
p r e s e n t e v i d e n c e on t h e s u b s t a n t i v e i s s u e s i n t h i s c a s e . 

CONCLUSIONS AND OPINION 

Remand 

We may remand t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g i f 
we d e t e r m i n e t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e r e f e r e e . " ORS 
656.295 ( 5 ) . To. m e r i t remand, c l a i m a n t must e s t a b l i s h t h a t t h e 
e v i d e n c e r e l e v a n t t o t h e i s s u e s r a i s e d i n t h e r e q u e s t t o remand.was 
u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . See B e r n a r d L. 
Os b o r n , 37 Van N a t t a 1054 , 1055 (1985 ) , a f f ' d mem 80 Or App 152 
(19H6) . H e r e , t h e m e d i c a l e v i d e n c e s o u g h t by c l a i m a n t was r e a d i l y 
o b t a i n a b l e p r i o r t o h e a r i n g . I n d e e d , b o t h p a r t i e s had an a d e q u a t e 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e on t h e s u b s t a n t i v e i s s u e s i n t h i s 
c a s e . We c o n c l u d e t h a t t h i s r e c o r d has n o t been " i m p r o p e r l y , 
i n c o m p l e t e l y . o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " Remand i s n o t 
w a r r a n t e d . 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e c l a i m , 
c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t h i s work a c t i v i t i e s were t h e 
m a j o r c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r t h e w o r s e n i n g o f h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. See f o r m e r ORS 656 . 802 ( 1 ) ( a ) ;' 
D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 
Or App 653, 656 ( 1 9 8 8 ) . 

We a d o p t t h e "OPINION" p o r t i o n o f t h e R e f e r e e ' s o r d e r , and 
c o n c l u d e t h a t c l a i m a n t has n o t p r o v e n t h a t work a c t i v i t i e s were t h e 
m a j o r c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r w o r s e n i n g o f h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. Because t h e r e was no r e l i a b l e 
e v i d e n c e t o s u p p o r t c o m p e n s a b i l i t y , we f u r t h e r c o n c l u d e t h a t t h e 
i n s u r e r ' s d e n i a l was r e a s o n a b l e and t h a t a p e n a l t y and a t t o r n e y f e e 
a r e n o t w a r r a n t e d . 

. . . ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1987 i s a f f i r m e d . 

DENNIS KNIGHT, Claimant Own Motion 88-0425M 
SAIF Corp, Insurance C a r r i e r August 11, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s March 26, 1979 i n d u s t r i a l 
i n j u r y . C l aimant.'s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
r e o p e n i n g ' o f t h i s c l a i m f o r t h e payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n as c l a i m a n t ' s t r e a t m e n t p l a n does n o t 
q u a l i f y u n d e r ORS 656.278 and c l a i m a n t has removed h i m s e l f f r o m 
t h e work f o r c e . ' •. 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y when 
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we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o 
award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e 
t h e wor.ker i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t 
s u r g e r y . C l a i m a n t p l a n s t o a t t e n d a t h r e e - w e e k p a i n c e n t e r 
p r o g r a m on a o u t p a t i e n t b a s i s . We c o n c l u d e t h i s does n o t s a t i s f y 
t h e c r i t e r i a i n ORS 656.278 and OAR 4 3 8 - 1 2 - 0 5 2 ( 2 ) . T h e r e f o r e , t h e 
r e q u e s t f o r own m o t i o n r e l i e f must be d e n i e d . 

I T IS SO ORDERED. 

DOUGLAS MEULER, Claimant WCB 88-00373 
Emmons, Kyle, et a l . , Claimant's Attorneys August 11, 1988 
John Motley (SAIF), Defense Attorney Order of Dismissal 

C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e H e t t l e ' s 
May 20, 1988 o r d e r . We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e 
w h e t h e r we have j u r i s d i c t i o n to. c o n s i d e r t h e m a t t e r . We c o n c l u d e 
t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

On May 20, 1988, t h e R e f e r e e i s s u e d h i s o r d e r t h a t : ( 1 ) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s c u r r e n t b i l a t e r a l hand and w r i s t c o n d i t i o n ; and ( 2 ) u p h e l d 
SAIF's d e n i a l ' o f c l a i m a n t ' s c u r r e n t b r a c h i a l p l e x u s a n d / o r t h o r a c i c 
o u t l e t syndrome. C o p i e s o f t h e o r d e r were m a i l e d t o a l l p a r t i e s t o 
t h e h e a r i n g on May 20, 1988. However, t h e e n v e l o p e c o n t a i n i n g t h e 
copy m a i l e d t o c l a i m a n t was " r e t u r n e d t o s e n d e r " by t h e U.S. P o s t a l 
S e r v i c e as u n d e l i v e r a b l e . On May 26, 1988, a copy o f t h e o r d e r was 
r e m a i l e d t o c l a i m a n t . C l a i m a n t r e c e i v e d t h i s c o p y . 

On June 24, 1988, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r 
r e v i e w . The r e q u e s t d i d n o t i n c l u d e an a c k n o w l e d g m e n t o f s e r v i c e o r 
a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon any o f t h e p a r t i e s who 
a p p e a r e d a t t h e h e a r i n g and t h e i r a t t o r n e y s . See OAR 
438-0 5 - 0 4 6 ( 2 ) ( b ) ; 4 3 8 - 1 1 - 0 0 5 ( 3 ) . 

The r e q u e s t f o r Board r e v i e w was f i l e d w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r was m a i l e d t o a l l t h e p a r t i e s 
t o t h e h e a r i n g . However, n e i t h e r t h e e m p l o y e r n or i t s 
r e p r e s e n t a t i v e s have r e c e i v e d n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w 
w i t h i n 30 days o f t h e d a t e on w h i c h a copy o f t h e o r d e r was m a i l e d t o 
a l l t h e p a r t i e s . 

CONCLUSIONS. 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f 
t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e Board 
and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e w i t h ORS 
656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be 
m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

A R e f e r e e ' s o r d e r s h a l l be m a i l e d t o a l l p a r t i e s i n 
i n t e r e s t . ORS 6 5 6 . 2 8 9 ( 2 ) . I f a R e f e r e e ' s o r d e r i s n o t m a i l e d t o a l l 
p a r t i e s , t h e o r d e r i s n o t f i n a l and i s n o t s u b j e c t t o Board r e v i e w . 

-989-



ORS 6 5 6 . 2 8 9 ( 2 ) , ( 3 ) ; A r m s t r o n g v. SAIF, 65 Or App 809 ( 1 9 8 3 ) , a f t e r 
remand 67 Or App 498 ( 1 9 8 4 ) ; R o b e r t E. Lundeen, 38 Van N a t t a 1388 
(1986 ) . 

• Her e , c o p i e s o f t h e R e f e r e e ' s May 20, 1988 o r d e r were 
m a i l e d t o a l l t h e p a r t i e s t o .the h e a r i n g t h e day t h e o r d e r i s s u e d . 
Y e t , t h e e n v e l o p e a d d r e s s e d t o c l a i m a n t , w h i c h c o n t a i n e d a copy o f 
t h e o r d e r , was " r e t u r n e d t o s e n d e r " as u n d e l i v e r a b l e . . T h i s 
m i s d e l i v e r y was c o r r e c t e d on May 26, 1988, when a copy o f t h e o r d e r 
was p r o p e r l y m a i l e d t o c l a i m a n t . Thus, t h e R e f e r e e ' s o r d e r was 
n e i t h e r f i n a l n or s u b j e c t t o Board r e v i e w u n t i l May 26, 1988. See 
ORS 6 5 6.289(2 ) ; Armst r o n g v. 1 SAIF, s u p r a ; R o b e r t E. Lundeen, s u p r a . 

The 3 0 t h day a f t e r May 26, 1988 was June 25, 1988, a 
S a t u r d a y . T h e r e f o r e , t h e l a s t day t o t i m e l y s u b m i t a r e q u e s t f o r 
B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r was Monday June 27, 1988. See 
ORS 174.120. Inasmuch as c l a i m a n t ' s r e q u e s t was r e c e i v e d on June 24, 
1988, i t was t i m e l y . See ORS 6 5 6 . 2 8 9 ( 2 ) , ( 3 ) . 

However, n e i t h e r t h e e m p l o y e r nor i t s r e p r e s e n t a t i v e s were 
t i m e l y p r o v i d e d w i t h , o r r e c e i v e d a c t u a l k n o w l e d g e o f , t h e r e q u e s t 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . C o n s e q u e n t l y , we l a c k 
j u r i s d i c t i o n t o r e v i e w t h e R e f e r e e ' s o r d e r , w h i c h has become f i n a l by 
o p e r a t i o n o f l a w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e 
v . K i n g , s u p r a . 

We a r e m i n d f u l t h a t c l a i m a n t has r e q u e s t e d r e v i e w w i t h o u t 
b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an 
u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e W o r k e r s ' 
C o m p e n s a t i o n Law. Y e t , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n v i e w o f A r g o n a u t I n s u r a n c e Co. v. K i n g , 
s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; - J u l i o P. 
Lopez, 3"8Tan N a t t a 862 (1986 ) . 

A c c o r d i n g l y , t h e .request f o r Boar d r e v i e w i s d i s m i s s e d . • 

C0LLETTE J. NORTON, Claimant WCB 86-11887 
Pozzi, Wilson, et a l . , Claimant's Attorneys August 11, 1988 
Kevin L. Mannix, Defense Attorney . Order on Review 

Reviewed by Boar d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e J o h n s o n ' s 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
her neck and back i n j u r y f r o m 15 p e r c e n t (48 d e g r e e s ) , as awarded by a 
p r e v i o u s D e t e r m i n a t i o n O r d e r , t o 35 p e r c e n t (112 d e g r e e s ) . I n 
a d d i t i o n , t h e i n s u r e r has asked t h a t t h i s case be remanded t o t h e 
r e f e r e e f o r i n c l u s i o n o f a p o s t - h e a r i n g r e p o r t . We a f f i r m t h e o r d e r 
o f t h e R e f e r e e . 

ISSUES 

1 . Remand; 

2. E x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f law as s u p p l e m e n t e d . 

The i n s u r e r s u b m i t t e d a m o t i o n r e q u e s t i n g remand f o r 
c o n s i d e r a t i o n o f a d o c t o r ' s r e p o r t r e c e i v e d one month a f t e r t h e 
h e a r i n g . I n t h e r e p o r t , c l a i m a n t s t a t e d she h e l p e d w i t h f a r m c h o r e s . 

S h o u l d we d e t e r m i n e t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , we may remand t o 
t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r 
n e c e s s a r y a c t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand, i t must be 
e s t a b l i s h e d t h a t t h e e v i d e n c e i s r e l e v a n t t o t h e i s s u e s r a i s e d i n t h e 
remand r e q u e s t and was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . See B e r n a r d L. Osb o r n e , 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , 
a f f ' d mem 80 Or App 152 ( 1 9 8 6 ) . M o r e o v e r , we must f i n d t h a t t h e 
r e c o r d i s i n c o m p l e t e w i t h o u t i t . 

A f t e r c o n d u c t i n g o u r r e v i e w o f t h i s m a t t e r , we a r e p e r s u a d e d 
t h a t t h e p r e s e n t r e c o r d , w i t h o u t i n c l u s i o n o f t h e p r o f f e r e d 1987 
Oregon H e a l t h S c i e n c e s r e p o r t , i s s u f f i c i e n t l y d e v e l o p e d . C l a i m a n t 
t e s t i f i e d on c r o s s - e x a m i n a t i o n r e g a r d i n g t h e work a c t i v i t i e s she 
p e r f o r m e d d u r i n g t h e day and i n t h e e v e n i n g on t h e f a r m . 
S p e c i f i c a l l y , she t e s t i f i e d t h a t she h e l p s w i t h w e e d i n g and f e e d i n g 
t h e cows. As t h e r e c o r d c o n t a i n s e v i d e n c e o f c l a i m a n t p e r f o r m i n g work 
r e l a t i n g t o t h e f a r m , t h e r e q u e s t e d e v i d e n c e i s c u m u l a t i v e . 
T h e r e f o r e , we do n o t c o n s i d e r remand t o be an a p p r o p r i a t e a c t i o n . 
A c c o r d i n g l y , t h e r e q u e s t i s d e n i e d . 

T u r n i n g t o t h e m e r i t s , we a f f i r m t h e o r d e r o f t h e R e f e r e e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w . See 
ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an "a s s e s s e d f e e . " OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 19, 1987 i s a f f i r m e d . 

EARL E. PFAENDLER, Claimant WCB 86-03949 
Myrick, Coulter, et a l . , Claimant's Attorneys August 11, 1988 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e Leahy's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
d e r m i t i t i s c o n d i t i o n . The s o l e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d as a m i l l w r i g h t and shop f o r e m a n f o r 
t h e e m p l o y e r . I n June 1982 he d e v e l o p e d a s m a l l p a t c h o f 
eczema on h i s r i g h t f o o t w h i c h , o v e r t h e c o u r s e o f a y e a r , 
g r a d u a l l y s p r e a d t o b o t h l e g s , t h e l o w e r t r u n k and b o t h arms. 
I n J a n u a r y 1983 he began t r e a t i n g w i t h w i t h Dr. N a v e r s e n , a 
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d e r m a t o l o g i s t . Dr. N a v e r s e n r e f e r r e d him f o r h o s p i t a l i z a t i o n 
a t t h e Oregon H e a l t h S c i e n c e s U n i v e r s i t y (OHSU). Upon 
d i s c h a r g e f r o m OHSU i n A u g u s t 1983, c l a i m a n t was d i a g n o s e d as 
h a v i n g nummular d e r m i t i t i s and venous v a r i c o s i t i e s . 

On O c t o b e r 7, 1983, c l a i m a n t f i l e d a c l a i m f o r 
" a l l e r g i c r e a c t i o n " t o c h e m i c a l s a t w o r k , l i s t i n g h i s symptoms 
as " s e v e r e w e e p i n g s o r e s , i n v o l v i n g l e g s , arms, no s e , t h r o a t , 
e y e s , and l o w e r b a c k . " I n a d d i t i o n , Dr.. Na v e r s e n s u b m i t t e d a 
Form 827 ( F i r s t M e d i c a l R e p o r t ) , r e p o r t i n g t h e d i a g n o s i s o f 
nummular d e r m i t i t i s w i t h s e c o n d a r y i n f e c t i o n , a g g r a v a t e d by 
v a r i c o s e v e i n s . • Dr. N a v e r s e n a l s o w r o t e t h a t p a t c h t e s t i n g was 
p o s i t i v e f o r f o r m a l d e h y d e s , w h i c h a r e p r e s e n t a t c l a i m a n t ' s 
work s i t e . ' 

On O c t o b e r 17, 1983, t h e c l a i m was a c c e p t e d f o r a 
d i s a b l i n g o c c u p a t i o n a l d i s e a s e on t h e same c l a i m f o r m t h a t 
c l a i m a n t had s u b m i t t e d . The e m p l o y e r ' s c l a i m s a d m i n i s t r a t o r 
s u b s e q u e n t l y p r o c e s s e d t h e c l a i m f o r more t h a n two y e a r s . 

C l a i m a n t r e t i r e d f r o m work on September 30, 1985. He 
c o n t i n u e d t o have nummular eczema a l l o v e r h i s body. Due t o 
t h e l a c k o f work e x p o s u r e , Dr. Na v e r s e n o p i n e d t h a t t h e 
c o n d i t i o n was n o t work r e l a t e d , b u t r a t h e r , was r e l a t e d t o 
v a s c u l a r i n s u f f i c i e n c y i n t h e l o w e r l e g s . 

On F e b r u a r y 25, 1986, t h e e m p l o y e r i s s u e d a d e n i a l 
l e t t e r , s t a t i n g t h a t t h e a c c e p t e d " i n d u s t r i a l d e r m i t i t i s " had 
c l e a r e d up and t h a t i t was now d e n y i n g r e s p o n s i b i l i t y f o r t h e 
c u r r e n t " n o n - i n d u s t r i a l eczema." We f i n d t h a t t h e e m p l o y e r was 
a t t e m p t i n g t o deny t h e same s k i n c o n d i t i o n w h i c h i t had a l r e a d y 
a c c e p t e d i n 1983 . : 

CONCLUSIONS AND OPINION 

The. d i s p o s i t i v e i s s u e on Board r e v i e w i s w h e t h e r t h e 
e m p l o y e r ' s d e n i a l i s b a r r e d by ORS 6 5 6 . 2 6 2 ( 6 ) , as c o n s t r u e d i n 
Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . We c o n c l u d e t h a t t h e d e n i a l 
i s b a r r e d . 

ORS 6 5 6 . 2 6 2 ( 6 ) r e q u i r e s a c c e p t a n c e o r d e n i a l o f a 
c l a i m w i t h i n 60 days a f t e r t h e e m p l o y e r has n o t i c e o r k n o w l e d g e 
o f t h e c l a i m . Once t h e c l a i m i s " s p e c i f i c a l l y " o r " o f f i c i a l l y " 
a c c e p t e d u n d e r ORS 6 5 6 . 2 6 2 ( 6 ) , t h e e m p l o y e r may n o t , a f t e r t h e 
60 days have e l a p s e d , deny t h e c o m p e n s a b i l i t y o f t h a t c l a i m 
u n l e s s t h e r e i s a s h o w i n g o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r 
i l l e g a l a c t i v i t y . J o h n s o n v. S p e c t r a P h y s i c s , 303 Or 49, 55 
( 1 9 8 7 ) ; Bauman v. SAIF, s u p r a , 295 Or a t 793-94. 

H e r e , t h e e m p l o y e r a t t e m p t s t o d i s t i n g u i s h b e t w e e n 
c l a i m a n t ' s " i n d u s t r i a l d e r m i t i t i s " c o n d i t i o n and h i s 
" n o n - i n d u s t r i a l eczema" c o n d i t i o n . However, t h e r e c o r d i s 
d e v o i d o f any e v i d e n c e i n s u p p o r t o f t h a t d i s t i n c t i o n . I n d e e d , 
c l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s symptoms have r e m a i n e d t h e 
same s i n c e h i s r e t i r e m e n t . I n a d d i t i o n , t h e d i a g n o s i s o f 
c l a i m a n t ' s s k i n c o n d i t i o n — nummular d e r m i t i t i s — has 
e s s e n t i a l l y r e m a i n e d t h e same. The e m p l o y e r s p e c i f i c a l l y and 
o f f i c i a l l y a c c e p t e d t h a t c o n d i t i o n on t h e same c l a i m f o r m 
s u b m i t t e d by c l a i m a n t , and s u b s e q u e n t l y p a i d b e n e f i t s f o r more 
t h a n two y e a r s ! The e m p l o y e r a t t e m p t e d t o deny t h e c o n d i t i o n 
o n l y a f t e r Dr. N a v e r s e n c o n c l u d e d t h a t t h e c o n d i t i o n was n o t 
work r e l a t e d . T h e r e i s no s h o w i n g o f f r a u d , m i s r e p r e s e n t a t i o n 
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o r o t h e r i l l e g a l a c t i v i t y . The d e n i a l was n o t p r o p e r . See 
G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494, 501 ( 1 9 8 8 ) ; Bauroan v. 
SAIF, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 22, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $600 t o be 
p a i d by t h e s e l f - i n s u r e d e m p l o y e r . The Bo a r d a p p r o v e s a 
c l i e n t - p a i d f e e n o t t o exceed $877. 

RONALD A. SHAMBERGER, Claimant WCB 86-02880 
Callahan, H i t t l e , et a l . , Claimant's Attorneys August 11, 1988 
Gary Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r t h a t r e j e c t e d h i s r e q u e s t f o r p e n a l t i e s 
and a t t o r n e y f e e s f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d u n r e a s o n a b l e 
c o n d u c t i n p r o c e s s i n g h i s c l a i m f o r massage s e r v i c e s . The i s s u e 
i s p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s b a c k , 
e l b o w and s h o u l d e r . H i s t r e a t i n g p h y s i c i a n was Dr. W i l s o n , 
c h i r o p r a c t o r . Dr. W i l s o n r e f e r r e d c l a i m a n t f o r massage t h e r a p y . 
I n J a n u a r y 1985, c l a i m a n t began r e c e i v i n g massage t r e a t m e n t s a t 
t h e F a m i l y Massage C e n t e r . C l a i m a n t i n i t i a l l y p a i d f o r t h e s e 
t r e a t m e n t s h i m s e l f . 

On O c t o b e r 8, 1985, SAIF r e c e i v e d a b i l l f r o m t h e F a m i l y 
Massage C e n t e r f o r seven t r e a t m e n t s . T h i s b i l l r e p r e s e n t e d a 
c l a i m f o r m e d i c a l s e r v i c e s . T hree weeks l a t e r , SAIF s e n t a l e t t e r 
t o Dr. W i l s o n s t a t i n g t h a t i n o r d e r t o pay f o r massage t h e r a p y , 
SAIF w o u l d need b o t h a copy o f t h e d o c t o r ' s p r e s c r i p t i o n f o r t h e 
t h e r a p y and a t r e a t m e n t p l a n . SAIF a l s o s t a t e d t h a t t h e t h e r a p y 
must be a d m i n i s t e r e d under t h e d i r e c t s u p e r v i s i o n o f a d o c t o r . 

Dr. W i l s o n r e s p o n d e d w i t h a l e t t e r ' t o SAIF e n c l o s i n g a 
cop y o f a n o t e p r e s c r i b i n g one t r e a t m e n t a month f o r c l a i m a n t . 
Dr. W i l s o n n o t e d t h a t t h e t r e a t m e n t s were b e n e f i t i n g c l a i m a n t , and 
he s t a t e d t h a t he d o u b t e d any p h y s i c i a n was a c t u a l l y p h y s i c a l l y 
p r e s e n t t o d i r e c t l y s u p e r v i s e p h y s i c a l t h e r a p y . 

R e c e i p t o f t h i s l e t t e r t r i g g e r e d a second l e t t e r f r o m 
S A I F , t h i s one t o t h e F a m i l y Massage C e n t e r . The l e t t e r r e t u r n e d 
t h e C e n t e r ' s b i l l i n g and s t a t e d t h a t a d d i t i o n a l i n f o r m a t i o n was 
needed. A copy o f a p o r t i o n o f f o r m e r OAR 436-69-201 [now OAR 
436-10-040] was i n c l u d e d w i t h t h e l e t t e r . The C e n t e r made no 
r e s p o n s e . 

On F e b r u a r y 25, 1986, c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g i n d i c a t i n g t h e i s s u e s as " R e f u s a l o f m e d i a l [ s i c ] c a r e and 
t r e a t m e n t . . . " , a l o n g w i t h p e n a l t i e s and a t t o r n e y f e e s . 

On June 9, 1986, SAIF r e c e i v e d a second s e t o f b i l l i n g s 
f r o m t h e C e n t e r . SAIF r e s p o n d e d by l e t t e r t o t h e C e n t e r s t a t i n g 
t h a t the., t h e r a p y was n o t p r o v i d e d under t h e d i r e c t s u p e r v i s i o n o f 
t h e p h y s i c i a n a n d , t h e r e f o r e , was n o t r e i m b u r s a b l e . 
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CONCLUSIONS AND OPINION 

The R e f e r e e a g r e e d w i t h SAIF t h a t t h e t r e a t m e n t s w e re 
n o t c o m p e n s a b l e . See Verna H e r b , 37 Van N a t t a 1247 ( 1 9 8 5 ) . 
C l a i m a n t does n o t c h a l l e n g e t h i s r u l i n g . The R e f e r e e a l s o 
c o n c l u d e d . t h a t , s i n c e no c o m p e n s a t i o n had been d e l a y e d , no 
p e n a l t i e s c o u l d be i m p o s e d . See ORS 6 5 6 . 2 6 2 ( 1 0 ) . The R e f e r e e 
f u r t h e r ' c o n c l u d e d t h a t . n o a t t o r n e y f e e s were p a y a b l e by SAIF. The 
R e f e r e e r e a s o n e d t h a t SAIF was n o t r e q u i r e d t o i s s u e a d e n i a l 
b ecause t h e r e was- no • r e q u e s t f o r m e d i c a l s e r v i c e s . He e x p l a i n e d 
t h a t a b i l l i n g f o r massage t h e r a p y w i t h o u t a s t a t e m e n t f r o m t h e 
a t t e n d i n g p h y s i c i a n s t a t i n g t h a t i t was done un d e r t h e p h y s i c i a n ' s 
d i r e c t s u p e r v i s i o n c a n n o t be c o n s i d e r e d a b i l l i n g f o r a " m e d i c a l 
s e r v i c e . " 

We c o n c l u d e t h a t t h e s u b m i s s i o n o f t h e b i l l was a c l a i m 
f o r " m e d i c a l s e r v i c e s . " See OAR 4 3 6 - 1 0 - 0 0 5 ( 1 7 ) . However, as t h e 
R e f e r e e p r o p e r l y f o u n d , i t was a c l a i m f o r n oncompensable m e d i c a l 
s e r v i c e s . N e v e r t h e l e s s , i t was a c l a i m r e q u i r i n g p r o c e s s i n g by . 
SAIF. The i s s u e s t h e r e f o r e a r e w h e t h e r SAIF's d e l a y i n a c c e p t i n g 
or d enying- t h e ; c l a i m , was r e a s o n a b l e , see ORS 656.262 (10 ) , and 
w h e t h e r p e n a l t i e s and a t t o r n e y f e e s a r e a p p r o p r i a t e . 

SAIF f i r s t l e a r n e d o f t h e c l a i m upon i t s O c t o b e r 8, 1985 
r e c e i p t o f t h e b i l l i n g f r o m t h e C e n t e r . SAIF t i m e l y r e s p o n d e d by 
s e n d i n g a l e t t e r t o Dr. W i l s o n , t h e a t t e n d i n g p h y s i c i a n , 
r e q u e s t i n g more i n f o r m a t i o n . T h i s e n t i t l e d SAIF t o d e l a y i t s 
a c c e p t a n c e o r d e n i a l o f t h e c l a i m f o r a r e a s o n a b l e t i m e . See 
K e v i n B e t h e l , .. 36 . Van . N a t t a 1060 (1984 ) . 

Dr. W i l s o n ' s r e s p o n s e l e t t e r d i d n o t f u l l y r e s p o n d t o 
t h e minimum r e q u i r e m e n t s f o r c o m p e n s a b i l i t y e s t a b l i s h e d i n Verna 
H e r b , s u p r a . A f t e r r e c e i v i n g Dr. W i l s o n ' s l e t t e r , SAIF s e n t a 
l e t t e r t o t h e C e n t e r r e q u e s t i n g a d d i t i o n a l i n f o r m a t i o n . R a t h e r 
t h a n s p e c i f y i n g p r e c i s e l y what a d d i t i o n a l i n f o r m a t i o n was needed, 
SAIF s i m p l y c o p i e d a p o r t i o n o f t h e a d m i n i s t r a t i v e r u l e s and 
m a i l e d i t t o t h e C e n t e r a l o n g w i t h a c o v e r l e t t e r . The R e f e r e e 
r e f e r r e d t o t h i s c o p i e d m a t e r i a l a s . n o t h a v i n g " a n y t h i n g t o do 
w i t h t h e m a t t e r a t hand." 

The. C e n t e r n e v e r responded-. SAIF n e v e r f o l l o w e d up i t s 
r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n . M o r e o v e r , c l a i m a n t d i d n o t 
r e c e i v e a .copy o f any. o f t h i s c o r r e s p o n d e n c e , a l t h o u g h -we have 
r e q u i r e d n o t i f i c a t i o n t o t h e c l a i m a n t when payment f o r s e r v i c e s i s 
d e n i e d . See B i l l y J . Eubanks, 35.Van N a t t a 131 ( 1 9 8 3 ) . 

We c o n c l u d e t h a t SAIF u n r e a s o n a b l y d e l a y e d p r o c e s s i n g 
t h e b i l l . Our c o n c l u s i o n i s based upon t h e i n a d e q u a t e n a t u r e o f 
SAIF's r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n f r o m t h e F a m i l y Massage 
Center.. The copy o f - t h e r u l e p r o v i d e d t o t h e C e n t e r was 
i n c o m p l e t e . . . Moreover,.we n o t e d i n V e r n a H e r b , s u p r a , t h a t t h e 
r u l e i n q u e s t i o n i s n o t d i r e c t l y a p p l i c a b l e t o massage t h e r a p y . 
V e r n a H e r b , 37 Van N a t t a a t 1248. We c o n s i d e r i t u n r e a s o n a b l e f o r 
SAIF t o have e x p e c t e d such a r e q u e s t t o . g e n e r a t e t h e r e s p o n s e 
n e c e s s a r y i n o r d e r , t o r e a c h an a p p r o p r i a t e d e c i s i o n t o a c c e p t o r 
deny t h e c l a i m . 

. H a v i n g c o n c l u d e d - t h a t SAIF's r e q u e s t f o r a d d i t i o n a l 
i n f o r m a t i o n was i n a d e q u a t e , we need n o t d e c i d e w h e t h e r SAIF was 
o b l i g a t e d t o f o l l o w up i t s . r e q u e s t w i t h i n a r e a s o n a b l e p e r i o d o f 
t i m e . See K e v i n B e t h e l , s u p r a . 
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No p e n a l t i e s a r e due, however, because a p e n a l t y can 
o n l y be a s s e s s e d a g a i n s t "amounts t h e n due." ORS 6 5 6 . 2 6 2 ( 1 0 ) . 
H e r e , t h e r e were no "amounts t h e n due" because t h e massage t h e r a p y 
was f o u n d t o be non c o m p e n s a b l e . John D. E l l i s , 39 Van N a t t a 319 
(1987 ) . 

U n l i k e a p e n a l t y , however, an a t t o r n e y f e e can be 
awarded even t h o u g h t h e r e a r e no "amounts t h e n due." M i s c h e l v. 
P o r t l a n d G e n e r a l E l e c t r i c Co., 89 Or App 140, 143 ( 1 9 8 7 ) ; S p i v e y 
v. SAIF, 79 Or App 568, 572 ( 1 9 8 6 ) . We t h e r e f o r e award a 
r e a s o n a b l e a t t o r n e y f e e t o c l a i m a n t ' s c o u n s e l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e o f $400 t o be p a i d by t h e SAIF C o r p o r a t i o n . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

JOANN SPIVEY, Claimant WCB 86-10532 
Vick & Gutzler, Claimant's Attorneys August 11, 1988 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f R e f e r e e Thye's 
o r d e r w h i c h a l l o w e d t h e SAIF C o r p o r a t i o n t o o f f s e t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s p a i d s u b s e q u e n t t o March 28, 1986, t h e d a t e h e r 
c o n d i t i o n was f o u n d t o be m e d i c a l l y s t a t i o n a r y . SAIF c r o s s - r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h d i r e c t e d i t t o pay f o r 
d i a g n o s t i c p r o c e d u r e s r e l a t e d t o u r i n a r y p r o b l e m s . The i s s u e s on 
r e v i e w a r e t h e d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y and 
c o m p e n s a b i l i t y o f d i a g n o s t i c s e r v i c e s . 

ISSUES 

1 . Whether c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s s u b s e q u e n t t o t h e d a t e she became m e d i c a l l y 
s t a t i o n a r y w i t h r e s p e c t t o h e r compensable i n j u r y . 

2. Whether d i a g n o s t i c p r o c e d u r e s f o r symptoms o f a 
c o n d i t i o n u l t i m a t e l y f o u n d n o t r e l a t e d t o t h e i n d u s t r i a l i n j u r y a r e 
c o m p e n s a b l e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d c o m p e n s a b l e c e r v i c a l , d o r s a l , and 
l u m b o s a c r a l s p r a i n s on September 2 1 , 1984, when she s l i p p e d and f e l l 
w h i l e w o r k i n g f o r an a u t o s u p p l y company, SAIF's i n s u r e d . She 
o r i g i n a l l y t r e a t e d c o n s e r v a t i v e l y w i t h Dr. B e c k e r , o r t h o p e d i s t , a n d , 
on June 28, 1985, she changed t r e a t i n g p h y s i c i a n s t o Dr. Moore, a 
c h i r o p r a c t o r . 

On F e b r u a r y 13, 1986, Dr. S t r a n b u r g , a u r o l o g i s t , saw 
c l a i m a n t i n c o n s u l t a t i o n . He r e p o r t e d a h i s t o r y o f i n t e r m i t t e n t 
u r i n a r y s p o t t i n g and i n c o n t i n e n c e , b e g i n n i n g s h o r t l y a f t e r t h e 
i n d u s t r i a l i n j u r y and beco m i n g worse d u r i n g t h e p r e c e d i n g f o u r 
m o n t h s . Dr. S t r a n b u r g recommended an IVP, a c y s t o m a t r o g r a m , and a 
c y s t o s c o p i c e x a m i n a t i o n . 
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C l a i m a n t became m e d i c a l l y s t a t i o n a r y w i t h r e s p e c t t o h e r 
co m p e n s a b l e i n j u r y on March 28, 1986. 

On O c t o b e r 15, 1986, SAIF d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s h e m a t u r i a and u r i n a r y i n c o n t i n e n c e and t h e a s s o c i a t e d 
d i a g n o s t i c p r o c e d u r e s . C l a i m a n t ' s u r i n a r y p r o b l e m s were u l t i m a t e l y 
f o u n d n o t c o m p e n s a b l e . She does n o t d i s p u t e t h a t f i n d i n g . The 
R e f e r e e , n e v e r t h e l e s s , o r d e r e d SAIF C o r p o r a t i o n t o pay f o r t h e 
d i a g n o s t i c - p r o c e d u r e s .' 

• CONCLUSIONS AND OPINION 

We a f f i r m and a d o p t t h e o p i n i o n o f t h e R e f e r e e , w i t h t h e 
f o l l o w i n g a d d i t i o n a l comments. 

. .Temporary T o t a l D i s a b i l i t y 

The R e f e r e e . f o u n d " t h a t c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n had 
become m e d i c a l l y s t a t i o n a r y on March 28, 1986. ' C l a i m a n t does n o t 
d i s p u t e t h a t f i n d i n g . - She ; contends',' however, t h a t s h e ' i s e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d a f t e r she became m e d i c a l l y 
s t a t i o n a r y u n t i l t h e d a t e o f Dr. S t o l z b e r g ' s e x a m i n a t i o n b ecause i t 
was n o t y e t d e t e r m i n e d w h e t h e r o r n o t t h e u r i n a r y p r o b l e m s were 
c o m p e n s a b l e and t h e . c o n d i t i o n had n o t y e t been d e n i e d . We d i s a g r e e . 

C l a i m a n t i s s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s u n t i l t h e d a t e h er co m p e n s a b l e c o n d i t i o n becomes 
m e d i c a l l y s t a t i o n a r y . T h a t she i s p r o c e d u r a l l y e n t i t l e d t o : s u c h 
b e n e f i t s u n t i l t h e D e t e r m i n a t i o n O r d e r i s s u e s does n o t a f f e c t h e r 
s u b s t a n t i v e . e n t i t l e m e n t and a p o s s i b l e o f f s e t f o r t h e i n s u r e r . 
A l t h o u g h t h e c l a i m was n o t c l o s e d by - D e t e r m i n a t i o n • O r d e r u n t i l 
O c t o b e r 24, 1986, c l a i m a n t was m e d i c a l l y s t a t i o n a r y on March 28, and 
i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h a t d a t e . 

C o m p e n s a b i l i t y o f D i a g n o s t i c T e s t s 

SAIF c o n c e d e s t h a t t e s t s p e r f o r m e d t o d e t e r m i n e t h e ca u s e 
o f a c o n d i t i o n , even t h o u g h t h e c o n d i t i o n i s u l t i m a t e l y f o u n d t o be 
no n c o m p e n s a b l e , may be c o m p e n s a b l e . I n t h i s c a s e , Dr. S t r a n b u r g 
recommended c e r t a i n t e s t s t o d i a g n o s e a c o n d i t i o n w h i c h had 
m a n i f e s t e d symptoms s i n c e s h o r t l y a f t e r c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y . I n o r d e r t o d e t e r m i n e c a u s a t i o n , a c o n d i t i o n must f i r s t be 
d i a g n o s e d . .We do n o t see a d i s t i n c t i o n b etween t h e d i a g n o s t i c t e s t s 
w h i c h p r e c e d e d t h e e x a m i n a t i o n p e r f o r m e d t o d e t e r m i n e t h e ca u s e o f 
t h e c o n d i t i o n and t h e e x a m i n a t i o n t o d e t e r m i n e t h e c a u s e . We 
c o n c l u d e t h a t t h e t e s t s recommended by Dr. S t r a n b u r g a r e c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 23, 1987, i s a f f i r m e d . The 
SAIF C o r p o r a t i o n s h a l l pay t o c l a i m a n t ' s a t t o r n e y an a s s e s s e d f e e o f 
$500 f o r s e r v i c e s p e r f o r m e d on Bo a r d r e v i e w . 
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VELMA C. WILCH, Claimant WCB 86-09754 
Charles D. Maier, Claimant's Attorney August 11, 1988 
Ann Kelley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e B a k e r ' s o r d e r t h a t : ( 1 ) d i r e c t e d i t t o pay m e d i c a l 
s e r v i c e b i l l i n g s t h a t were n o t t i m e l y d e n i e d ; and ( 2 ) a s s e s s e d a 
p e n a l t y and a t t o r n e y f e e f o r u n t i m e l y d e n i a l o f t h o s e b i l l i n g s . 
I n h e r b r i e f , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r o n e o u s l y 
u p h e l d SAIF's d e n i a l o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t r e l a t i n g t o 
her l o w back c o n d i t i o n . We r e v e r s e t h o s e p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r t h a t r e q u i r e d SAIF t o pay m e d i c a l s e r v i c e b i l l i n g s 
t h a t were n o t t i m e l y d e n i e d and t h a t a s s e s s e d a p e n a l t y based upon 
t h e amount o f t h o s e u n t i m e l y d e n i e d b i l l i n g s . 

ISSUES 

1. C o m p e n s a b i l i t y o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . 

2. I f n o n c o m p e n s a b l e , w h e t h e r SAIF i s n e v e r t h e l e s s 
r e q u i r e d t o pay u n t i m e l y d e n i e d m e d i c a l s e r v i c e b i l l i n g s . 

3. P e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t , 70 y e a r s o l d as o f t h e d a t e o f h e a r i n g , 
s u f f e r e d a compe n s a b l e back i n j u r y i n 1970 w h i l e e m ployed by 
SAIF's i n s u r e d . She e x p e r i e n c e d a d d i t i o n a l i n j u r i e s t o h e r back 
i n 1 9 7 1 , 1972 and 1980. She r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s 
f o l l o w i n g each o f t h e s e i n j u r i e s . C l a i m a n t r e t i r e d i n 1978. 
Subsequent t o 1980, c l a i m a n t s o u g h t o n l y o c c a s i o n a l c h i r o p r a c t i c 
t r e a t m e n t . 

I n 1986, c l a i m a n t was a c c o m p a n y i n g her husband t o a 
c h i r o p r a c t i c a p p o i n t m e n t when t h e c h i r o p r a c t o r , Dr. U t t e r , n o t i c e d 
t h a t c l a i m a n t w a l k e d i n a g u a r d e d manner. Dr. U t t e r o p i n e d t h a t 
c l a i m a n t w o u l d b e n e f i t f r o m c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t 
r e p l i e d t h a t she c o u l d n o t a f f o r d t r e a t m e n t . Dr. U t t e r a s k e d how 
c l a i m a n t o r i g i n a l l y i n j u r e d h er ba c k . C l a i m a n t t o l d him o f t h e 
1970 work i n j u r y . Dr. U t t e r s u g g e s t e d t h a t t h e 1970 c l a i m c o u l d 
be " r e o p e n e d " so t h a t SAIF p a i d f o r t h e t r e a t m e n t s . 

C l a i m a n t began r e c e i v i n g t r e a t m e n t s f r o m Dr. U t t e r on 
A p r i l 2, 1986. SAIF r e c e i v e d b i l l i n g s f o r c h i r o p r a c t i c t r e a t m e n t s 
on A p r i l 2 1 , 1986 and A p r i l 28, 1986. SAIF i s s u e d i t s d e n i a l o f 
t h e s e b i l l i n g s on J u l y 7, 1986. 

C l a i m a n t s u f f e r s f r o m a r t h r i t i s and lu m b a r d i s c 
d e g e n e r a t i o n . These c o n d i t i o n s were n e i t h e r c a u s e d nor w o r s e n e d 
by t h e compensable 1970 i n j u r y . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y 

C l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s a r e co m p e n s a b l e i f . 
t h e i n j u r y o f 1970 c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g cause 
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o f her low back c o n d i t i o n r e q u i r i n g t r e a t m e n t . ORS 656.245; see 
J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) . 

Dr. U t t e r o p i n e s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o h e r compensable 1970 i n j u r y . He t h e o r i z e s 
t h a t c l a i m a n t ' s 1970 i n j u r y r e s u l t e d i n v e r t e b r a l m i s a l i g n m e n t s 
and s p i n a l d e g e n e r a t i o n . He f u r t h e r t h e o r i z e s t h a t c l a i m a n t ' s 
t r e a t m e n t s i n t h e p a s t were n o t s u f f i c i e n t t o t o t a l l y r e s o l v e her 
c o n d i t i o n and t h a t t h i s i n c o m p l e t e r e c o v e r y r e s u l t e d i n 
p r o g r e s s i v e s p i n a l d e g e n e r a t i o n . 

O p p o s i n g D r . - U t t e r ' s o p i n i o n a r e t h e o p i n i o n s o f BBV 
M e d i c a l : ' S e r v i c e , " I n c . and Dr. B o l i n , c h i r o p r a c t o r . A p a n e l o f 
p h y s i c i a n s f r o m BBV o p i n e d t h a t c l a i m a n t ' s c u r r e n t symptoms 
r e s u l t e d f r o m p r o g r e s s i v e a r t h r i t i s o v e r a number o f years.. They 
f e l t t h a t t h e 1970 i n c i d e n t was m e r e l y a t e m p o r a r y e x a c e r b a t i o n o f 
t h i s a r t h r i t i c c o n d i t i o n . Dr. B o l i n a l s o r e l a t e d c l a i m a n t ' s 
c u r r e n t symptoms t o her u n d e r l y i n g a r t h r i t i c c o n d i t i o n ' . He o p i n e d 
t h a t t h e r e was no c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t 
c o n d i t i o n and t h e 1970 i n j u r y . 

'• ' " W h i l e Dr. U t t e r i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , he d i d 
n o t commence t r e a t i n g c l a i m a n t u n t i l s i x t e e n y e a r s f o l l o w i n g t h e 
c o m p e n s a b l e i n j u r y . C o n s e q u e n t l y , h i s o p i n i o n as t o t h e c a u s a l 
r e l a t i o n s h i p b e t w e e n t h a t i n j u r y and c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i s e n t i t l e d t o no s p e c i a l d e f e r e n c e . See H a r r i s v. F a r m e r ' s Co-op 
Creamery, 53 Or App 618, 625 ( 1 9 8 1 ) . F u r t h e r m o r e , Dr. U t t e r ' s 
o p i n i o n i s u n p e r s u a s i v e . He f i r s t o p i n e s t h a t t r a u m a t i c s p i n a l 
i n j u r i e s g e n e r a l l y r e s u l t i n d e g e n e r a t i v e c o n d i t i o n s . He t h e n 
o p i n e s t h a t c l a i m a n t ' s 1970 i n j u r y was t r a u m a t i c because i t 
r e s u l t e d i n a d e g e n e r a t i v e c o n d i t i o n . T h i s a r g ument i s 
e s s e n t i a l l y c i r c u l a r . I t assumes t h e v e r y f a c t t h a t c l a i m a n t need 
p r o v e i n o r d e r t o p r e v a i l . 

. I t . i s . t h e o p i n i o n o f t h e BBV p a n e l and Dr. B o l i n t h a t 
c l a i m a n t ' s 1970 i n j u r y d i d n o t cause o r c o n t r i b u t e t o a w o r s e n i n g 
o f her d e g e n e r a t i v e c o n d i t i o n . These o p i n i o n s a r e l a r g e l y 
c o n c l u s o r y , j u s t as Dr. U t t e r ' s o p i n i o n i s c o n c l u s o r y once i t i s 
s h o r n o f i t s c i r c u l a r a r g u m e n t . We a r e l e f t w i t h no p e r s u a s i v e 
m e d i c a l . e v i d e n c e i n e i t h e r d i r e c t i o n . C o n s i d e r i n g t h e f a c t t h a t 
c l a i m a n t i s a s s e r t i n g a c l a i m f o r m e d i c a l s e r v i c e s r e l a t i n g t o a 
s i x t e e n - y e a r - o l d ' i n j u r y , we c o n c l u d e t h a t e x p e r t m e d i c a l o p i n i o n 
i s ' r e q u i r e d t o p r o v e c l a i m a n t ' s c a s e . Kassahn v. P u b l i s h e r s Paper 
Co., 76 O r ; A p p 105, 109 ( 1 9 8 5 ) . A b s e n t p e r s u a s i v e m e d i c a l 
e v i d e n c e i n s u p p o r t o f her p o s i t i o n , c l a i m a n t has f a i l e d t o 
s u s t a i n her b u r d e n o f p r o o f . See M i l b u r n v. W e y e r h a e u s e r , 88 Or 
App 375, 378 (1987 ) . 

Payment o f u n t i m e l y d e n i e d b i l l s 

The R e f e r e e c o n c l u d e d t h a t t h e m e d i c a l e v i d e n c e d i d n o t 
c a u s a l l y c o n n e c t t h e c o n d i t i o n t r e a t e d i n A p r i l 1986 t o t h e 1970 
work i n c i d e n t . A s ' e x p l a i n e d a bove, we a g r e e . 

The R e f e r e e n e v e r t h e l e s s o r d e r e d SAIF t o pay t h e 
b i l l i n g s i n q u e s t i o n . The R e f e r e e r e a s o n e d t h a t m e d i c a l s e r v i c e 
c l a i m s , must be p a i d o r d e n i e d w i t h i n 60 days a f t e r b i l l i n g . ORS 
6 5 6 . 2 6 2 ( 6 ) ; G l o r i a J . K i n g , 39 Van N a t t a 779 ( 1 9 8 7 ) . He n o t e d 
t h a t SAIF had r e c e i v e d t h e two b i l l i n g s more t h a n 60 days b e f o r e 
t h e . J u l y 7, 1986 d e n i a l . He c o n c l u d e d t h a t SAIF m u s t , t h e r e f o r e , 
pay t h o s e b i l l i n g s . 
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Former OAR 4 3 6 - 6 9 - 8 0 1 ( 4 ) r e q u i r e d an i n s u r e r t o pay 
m e d i c a l b i l l s n o t d e n i e d w i t h i n 60 d a y s . However, i n Kemp v. 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t , 6 5 Or App 659 ( 1 9 8 3 ) , r e v den 
296 Or 638 , dec mod_ 67 Or App 270, r e v den 297 Or 227 ( 1 9 8 4 ) , t h e 
C o u r t o f A p p e a l s h e l d t h a t t h e r u l e exceeded t h e D e p a r t m e n t ' s 
a u t h o r i t y and, t h e r e f o r e , was i n v a l i d . We f i n d no o t h e r a u t h o r i t y 
s u p p o r t i n g t h e R e f e r e e ' s c o n c l u s i o n . We, t h e r e f o r e , r e v e r s e on 
t h i s i s s u e . 

P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e a l s o a s s e s s e d a p e n a l t y a g a i n s t SAIF based 
upon t h e t o t a l o f t h e u n t i m e l y d e n i e d b i l l s . The Board has 
p r e v i o u s l y h e l d t h a t where m e d i c a l s e r v i c e s a r e f o u n d t o be 
no n c o m p e n s a b l e , t h e r e a r e no "amounts t h e n due" a n d , c o n s e q u e n t l y , 
t h e r e can be no p e n a l t y . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; John D. E l l i s , 39 Van 
N a t t a 319 ( 1 9 8 7 ) . We r e v e r s e t h e R e f e r e e ' s a s s e s s m e n t o f a 
p e n a l t y . 

An a t t o r n e y f e e may be a s s e s s e d under ORS 6 5 6 . 3 8 2 ( 1 ) , 
h o w e v e r , even t h o u g h no c o m p e n s a t i o n was due. M i s c h e l v. P o r t l a n d 
G e n e r a l E l e c t r i c Co., 89 Or App 140, 143 ( 1 9 8 7 ) . We, t h e r e f o r e , 
a f f i r m t h e R e f e r e e ' s award o f an a t t o r n e y f e e . I n a d d i t i o n , 
h a v i n g c o n s i d e r e d t h e r e l e v a n t f a c t o r s t o be c o n s i d e r e d i n 
d e t e r m i n i n g t h e amount o f t h e f e e , we c o n c l u d e t h a t t h e $400 f e e 
awarded by t h e R e f e r e e was a p p r o p r i a t e . See B a r b a r a W h e e l e r , 37 
Van N a t t a 122 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . We r e v e r s e t h o s e p o r t i o n s o f t h e o r d e r 
t h a t r e q u i r e d t h e SAIF C o r p o r a t i o n t o pay u n t i m e l y d e n i e d m e d i c a l 
s e r v i c e b i l l i n g s and t h a t a s s e s s e d a p e n a l t y f o r f a i l u r e t o t i m e l y 
p r o c e s s t h e m e d i c a l s e r v i c e b i l l i n g s . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

WILLIAM E . WOOD, Claimant WCB 86-16273 & 87-04717 
Bennett, Hartman, et a l . , Claimant's Attorneys August 11, 1988 
Cummins, et a l . , Defense Attorneys I n t e r i m Order Denying Motion to 

Di smi ss 
C l a i m a n t has moved t h e Board f o r an o r d e r w i t h d r a w i n g 

h i s r e q u e s t f o r r e v i e w o f a R e f e r e e ' s o r d e r i n s o f a r as i t p e r t a i n s 
t o t h e R e f e r e e ' s d e c i s i o n , i n WCB Case No. 87-04717. The m o t i o n i s 
d e n i e d . 

FINDINGS OF FACT 

On A p r i l 2, 1987, t h e Board r e f e r r e d c l a i m a n t ' s r e q u e s t 
f o r Own M o t i o n r e l i e f i n WCB Case No. 87-0192M t o t h e H e a r i n g s 
D i v i s i o n f o r c o n s o l i d a t i o n w i t h p e n d i n g h e a r i n g r e q u e s t s i n WCB 
Case Nos. 86-16273 and 87-04717. The R e f e r e e was i n s t r u c t e d t o 
p r o v i d e a r e c o m m e n d a t i o n c o n c e r n i n g c l a i m a n t ' s r e q u e s t f o r Own 
M o t i o n r e l i e f . 

These c o n s o l i d a t e d m a t t e r s were h e a r d by R e f e r e e G a l t o n 
and r e s u l t e d i n t h e f o l l o w i n g d e c i s i o n s . I n WCB Case No. 
86-16273, R e f e r e e G a l t o n u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s c u r r e n t l o w back 
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c o n d i t i o n . I n a d d i t i o n , t h e R e f e r e e a s s e s s e d p e n a l t i e s and 
a t t o r n e y f e e s ' f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . I n WCB Case 
No. 87-04717, R e f e r e e G a l t o n s e t a s i d e t h e e m p l o y e r ' s p a r t i a l 
d e n i a l o f c o n t i n u i n g - m e d i c a l s e r v i c e s f o r c l a i m a n t ' s l o w back 
c o n d i t i o n and awarded a r e a s o n a b l e e m p l o y e r - p a i d a t t o r n e y f e e . 
A l t h o u g h - t h e R e f e r e e ' s d e c i s i o n s i n t h e s e c a s e s were s e p a r a t e l y 
d i s c u s s e d , t h e y were encompassed w i t h i n one f i n a l , a p p e a l a b l e 
o r d e r . The R e f e r e e ' s Own M o t i o n Recommendation i n WCB Case 
No. 87-0192M was s e p a r a t e l y s t a t e d i n an i n d e p e n d e n t document. 

C l a i m a n t t i m e l y r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s 
o r d e r . He e x p r e s s l y s t a t e d t h a t " [ r ] e v i e w i s n o t r e q u e s t e d i n WCB 
No. 87-04717 o r i n t h o s e p o r t i o n s o f WCB No. 86-16273 i n w h i c h t h e 
R e f e r e e f o u n d i n c l a i m a n t ' s f a v o r . " (Emphasis i n o r i g i n a l ) . 
I n asmuch as t h e R e f e r e e ' s o r d e r c a r r i e d b o t h WCB Case Numbers, 
each case number was n o t e d ' i n t h e B o a r d ' s a c k n o w l e d g m e n t o f t h e 
r e q u e s t f o r r e v i e w . C o n t e n d i n g t h a t he e x p r e s s l y d i d n o t r e q u e s t 
r e v i e w - i n WCB Case No. 87-04717, c l a i m a n t moves f o r d i s m i s s a l o f 
t h i s c a s e f r o m t h e B o a r d ' s r e v i e w . 

. CONCLUSIONS OF LAW 

P u r s u a n t t o ORS 6 5 6 . 2 8 9 ( 3 ) , a R e f e r e e ' s o r d e r i s f i n a l 
u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h a copy o f t h e o r d e r 
i s m a i l e d t o t h e ' p a r t i e s , one o f t h e p a r t i e s r e q u e s t s a r e v i e w by 
t h e B o a r d u n d e r ORS 656.295. The r e q u e s t f o r r e v i e w by t h e Board 
o f an o r d e r o f a R e f e r e e need o n l y s t a t e t h a t t h e p a r t y r e q u e s t s a 
r e v i e w o f t h e o r d e r . ORS 6 5 6 . 2 9 5 ( 1 ) . The B o a r d may a f f i r m , 
r e v e r s e , m o d i f y o r s u p p l e m e n t t h e o r d e r o f t h e R e f e r e e and make 
such d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . 
ORS 6 5 6 . 2 9 5 ( 6 ) . 

The s t a t u t e s e x p r e s s l y r e f e r t o t h e B o a r d ' s r e v i e w o f 
the' R e f e r e e ' s o r d e r , r a t h e r t h a n p a r t i c u l a r c a s e numbers. 
F u r t h e r m o r e , t h e c o u r t s have h e l d t h a t t h e Boar d ' s r e v i e w i s de 
novo and t h a t i t may r e v e r s e o r m o d i f y t h e o r d e r o f t h e R e f e r e e , 
o r make such d i . s p p s . i t i o n . o f . the....case as i t . d e t e r m i n e s t o be 
a p p r o p r i a t e . D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) ; M i l l e r 
v. SAIF, 78 Or App 158 ( 1 9 8 6 ) ; R u s s e l l v. A & D T e r m i n a l s , 50 Or 
App 27, 31 ( 1 9 8 1 ) ; N e e l y v. SAIF, 43 Or App 319, 323, r e v den 28 8 
Or 493 (1979 ) . 

F i n a l l y , t h e B o a r d has r e p e a t e d l y s t a t e d t h a t i t has t h e 
a u t h o r i t y t o c o n s i d e r a r e s p o n d e n t ' s c o n t e n t i o n s n o t w i t h s t a n d i n g 
i t s f a i l u r e t o c r o s s - r e q u e s t r e v i e w . K e n n e t h P r i v a t s k y , 38 Van 
N a t t a 1015 ( 1 9 8 6 ) ; ' J i m m i e P a r k e r s o n , 3b Van N a t t a 1247, 1249-50 
( 1 9 8 3 ) . Of c o u r s e , under such c i r c u m s t a n c e s , a r e s p o n d e n t i s a t 
t h e mercy o f t h e a p p e l l a n t who may choose t o w i t h d r a w t h e r e q u e s t 
f o r B o a r d r e v i e w , t h e r e b y t e r m i n a t i n g t h e B o a r d ' s j u r i s d i c t i o n . 
I d . a t 1250. 

...In s u p p o r t o f h i s m o t i o n t o d i s m i s s , c l a i m a n t c i t e s Eder 
v. P . i l c h e r C o n s t r u c t i o n , 89 Or App 425 ( 1 9 8 8 ) . I n Ede r , t h e 
a p p e a l i n g . p a r t y w i t h d r e w i t s r e q u e s t f o r B o a r d r e v i e w o f t h e 
R e f e r e e ' s o r d e r a f t e r t h e r e s p o n d i n g p a r t y , w i t h o u t f i l i n g a 
t i m e l y c r o s s - r e q u e s t , q u e s t i o n e d t h e v a l i d i t y o f t h e R e f e r e e ' s 
o r d e r . The c o u r t a g r e e d t h a t t h e Board c o u l d r e a c h i s s u e s r a i s e d 
by a r e s p o n d i n g p a r t y on die novo r e v i e w w i t h o u t a f o r m a l 
c r o s s - p e t i t i o n . However, t h e c o u r t h e l d t h a t t h e B o a r d l o s t 
j u r i s d i c t i o n t o e x e r c i s e i t s r e v i e w powers when t h e a p p e a l i n g 
p a r t y w i t h d r e w i t s r e q u e s t f o r r e v i e w and t h e r e s p o n d i n g p a r t y had 
n o t t i m e l y f i l e d a c r o s s - r e q u e s t . 
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We do n o t c o n s i d e r t h e Eder d e c i s i o n t o be c o n t r a r y t o 
t h e r a t i o n a l e e x p r e s s e d above. As w i t h t h e a f o r e m e n t i o n e d p o i n t s 
and a u t h o r i t i e s , t h e Eder c o u r t d i s c u s s e s t h e B o a r d ' s j u r i s d i c t i o n 
t o r e v i e w a R e f e r e e ' s o r d e r , n o t p a r t i c u l a r case numbers. 

Case numbers a r e a s s i g n e d p u r e l y f o r t h e a d m i n i s t r a t i v e 
c o n v e n i e n c e o f t h e agency. N e i t h e r t h e s t a t u t e s n o r t h e r u l e s 
a s s i g n any s i g n i f i c a n c e t o case numbers. On t h e c o n t r a r y , t h e 
B o a r d ' s r u l e s r e q u i r e t h e R e f e r e e t o c o n s o l i d a t e f o r h e a r i n g c a s e s 
w h i c h , a l t h o u g h a s s i g n e d d i f f e r e n t case numbers, o u g h t t o be h e a r d 
t o g e t h e r " f o r f u l l d e t e r m i n a t i o n o f t h e i s s u e s . " OAR 438-06-065. 
S i m i l a r l y , t h e r u l e s r e q u i r e j o i n d e r o f p a r t i e s p r i o r t o h e a r i n g 
where " j o i n d e r i s n e c e s s a r y t o d e t e r m i n e an i s s u e o f 
r e s p o n s i b i l i t y . " OAR 438-06-065. When t h i s i s done, i t i s t h e 
Bo a r d ' s p r a c t i c e t o a s s i g n a new case number f o r each p a r t y j o i n e d 
by t h i s p r o c e d u r e even t h o u g h , i n o r d e r t o a c h i e v e a j u s t and 
c o n s i s t e n t r e s u l t and t o com p l y w i t h t h e d e c i s i o n i n R u n f t v. 
SAIF, 303 Or 493 ( 1 9 8 7 ) , a s i n g l e h e a r i n g w i l l be c o n d u c t e d and a 
s i n g l e o r d e r w i l l i s s u e . 

Where no p a r t y , i n i t s r e q u e s t f o r r e v i e w o f t h e o r d e r , 
c h a l l e n g e s t h e c o n s o l i d a t i o n o r j o i n d e r and t h e Bo a r d does n o t 
f i n d t h e c o n s o l i d a t i o n o r j o i n d e r t o have been i m p r o p e r , no 
p a r t i e s may, by t h e t e r m s o f i t s r e q u e s t f o r r e v i e w , l i m i t t h e 
Bo a r d ' s j u r i s d i c t i o n t o t h a t p o r t i o n o f t h e o r d e r d i r e c t e d t o a 
p a r t i c u l a r case number. 

H e r e , t h e R e f e r e e h e a r d and c o n s i d e r e d t h e s e m a t t e r s on 
a c o n s o l i d a t e d b a s i s . A l t h o u g h h i s c o n c l u s i o n s and o p i n i o n s i n 
each case were s e p a r a t e l y s t a t e d , h i s d e c i s i o n s i n WCB Case Nos. 
86-16273 and 87-04717 were c o n t a i n e d i n one f i n a l o r d e r . Inasmuch 
as c l a i m a n t has r e q u e s t e d r e v i e w o f t h a t o r d e r , t h e B o a r d r e t a i n s 
j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . 

The p a r t i e s a r e c e r t a i n l y e n c o u r a g e d t o f o c u s t h e i r 
a r g u m e n t s on s p e c i f i c i s s u e s p r e s e n t i n an a p p e a l e d R e f e r e e ' s 
o r d e r . However, t h e p a r t i e s c a n n o t a t t e m p t t o l i m i t t h e scope o f 
t h e B o a r d ' s d_e novo r e v i e w by r e q u e s t i n g r e v i e w o f o n l y s e l e c t 
c a s e numbers w h i c h a r e i n c l u d e d w i t h o t h e r case numbers i n t h e 
same R e f e r e e ' s o r d e r . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . T h i s 
m a t t e r s h a l l now be d o c k e t e d f o r B o a r d r e v i e w . 

I T IS SO ORDERED. 

L0RETTA AMSTAD, Claimant WCB 86-02367 
Peter 0. Hansen, Claimant's Attorney August 12, 1988 
Mark P. Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M u l d e r ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t 
t o t a l d i s a b i l i t y ; and ( 2 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y award f o r a back i n j u r y f r o m 40 p e r c e n t (128 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 65 p e r c e n t (208 
d e g r e e s ) . We a f f i r m . 

ISSUES 

1 . Whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
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.2. I f c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d , 
w h e t h e r c l a i m a n t ' i s e n t i t l e d t o an i n c r e a s e d award o f permanen i _ 
p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

On November 15, 1984, c l a i m a n t , a 53 y e a r o l d r o o f e r , 
s u s t a i n e d a c o m p e n s a b l e l o w back i n j u r y when she s l i p p e d w h i l e 
h o o k i n g a k e t t l e o f t a r t o a t r u c k . Dr. Bald,- c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i c s u r g e o n , d i a g n o s e d a l u m b o s a c r a l s t r a i n w i t h e v i d e n c e 
o f r i g h t - s i d ' e d s a c r a l i l i i t i s and • t r o c h a n t e r i c b u r s i t i s . 
I n i t i a l l y , c l a i m a n t ' s l u m b o s a c r a l s t r a i n was c o m p l i c a t e d by m i l d 
f u n c t i o n a l o v e r l a y . 

C l a i m a n t has a f i f t h - g r a d e e d u c a t i o n and has d i f f i c u l t y 
r e a d i n g and- w r i t i n g . Her work h i s t o r y c o n s i s t s o f : ( 1 ) hand 
l a u n d e r e r ; ( 2 ) n u r s e ' s a i d e f o r s i x m o n t h s ; ( 3 ) bus d r i v e r f o r . s i x 
s e a s o n s ; ( 4 ) f a r m l a b o r e r ; ( 5 ) n u r s e r y w o r k e r f o r n i n e y e a r s ; and 
( 6 ) r o o f e r f o r f o u r y e a r s . 

On November 13, 1985, Dr. B a l d r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and t h a t she c o n t i n u e d t o have 
a m o d e r a t e l e v e l o f i m p a i r m e n t based p r i m a r i l y on p a i n . P h y s i c a l 
r e s t r i c t i o n s i n c l u d e d : ( 1 ) no l i f t i n g g r e a t e r t h a n 20 p o u n d s ; ( 2 ) 
no c a r r y i n g g r e a t e r t h a n 30 p o u n d s ; ( 3 ) no s i t t i n g f o r more t h a n 2 
h o u r s a t one t i m e ; ( 4 ) no s t a n d i n g f o r more t h a n s i x h o u r s a t one 
t i m e ; ( 5 ) no b e n d i n g , s q u a t t i n g o r c r a w l i n g ; and ( 6 ) o n l y 
o c c a s i o n a l t w i s t i n g . He recommended t h a t she n o t r e t u r n t o 
r o o f i n g . 

On J a n u a r y 14, 1986, a D e t e r m i n a t i o n O r d e r awarded 
c l a i m a n t 40 p e r c e n t (128 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r h er l o w back c o n d i t i o n . 

By A p r i l 2 1 , 1986, c l a i m a n t ' s a r e a o f p a i n had i n c r e a s e d 
t o i n c l u d e t h e u p p e r d o r s a l s p i n e and c e r v i c a l r e g i o n . Dr. B a l d 
f e l t t h a t t h e l e v e l o f s t r e s s r e l a t e d t o c l a i m a n t ' s i n j u r y and her 
i n a b i l i t y ' t o come t o g r i p s w i t h t h e c o n s e q u e n c e s o f h e r i n j u r y 
c o u l d be s i g n i f i c a n t l y c o n t r i b u t i n g t o t h e l e v e l o f h e r p h y s i c a l 
d y s f u n c t i o n . 

D u r i n g J u l y 1986 c l a i m a n t a t t e n d e d t h e N o r t h w e s t P a i n 
C e n t e r (NWPC). The e x a m i n i n g d b c t o r s d i a g n o s e d c l a i m a n t as 
s o m a t i c a l l y p r e o c c u p i e d w i t h a t e n d e n c y t o s o m a t i z e s t r e s s and 
t e n s i o n as w e l l as a t e n d e n c y t o o v e r r e a c t t o p h y s i c a l p r o b l e m s . 
I t was t h e i r o p i n i o n t h a t c l a i m a n t saw h e r s e l f as more l i m i t e d 
t h a n she a c t u a l l y was and l a c k e d m o t i v a t i o n f o r change. A l t h o u g h 
t h e i r p r o g n o s i s . f o r c l a i m a n t ' s s u c c e s s f u l v o c a t i o n a l 
r e h a b i l i t a t i o n and r e t u r n t o work was v e r y g u a r d e d , she was 
t h o u g h t t o be c a p a b l e o f r e t u r n i n g t o f u l l - t i m e l i g h t - d u t y w o r k . 

V o c a t i o n a l r e h a b i l i t a t i o n t e s t i n g i n d i c a t e d t h a t , due t o 
c l a i m a n t ' s l a c k o f e d u c a t i o n a l s k i l l s , a f o r m a l t r a i n i n g p r o g r a m 
was n o t p o s s i b l e . Based upon c l a i m a n t ' s p o o r p e r f o r m a n c e a t t h e 
NWPC, her v o c a t i o n a l c o u n s e l o r q u e s t i o n e d c l a i m a n t ' s m o t i v a t i o n t o 
r e t u r n t o w o r k ; c l a i m a n t a p p e a r e d t o . b e f o c u s e d on p e r m a n e n t t o t a l 
d i s a b i l i t y s t a t u s . G o a l s i n c l a i m a n t ' s R e t u r n - t o - W o r k p l a n 
i n c l u d e d house s i t t e r , f o o d d e m o n s t r a t o r , p h o t o c o p y m a c h i n e 
o p e r a t o r , and s t o r e b u y e r ( p l a n t n u r s e r y and p l a n t m a i n t e n a n c e ) . 

On O c t o b e r 28, 1986, th.e Oregon C i t y O r t h o p e d i c C l i n i c 
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f o u n d c l a i m a n t t o be " a m a z i n g l y f i t " f o r a 5 3 - y e a r - o l d woman who 
had n o t done any s e r i o u s work f o r two y e a r s . They d e t e r m i n e d 
c l a i m a n t ' s c o n d i t i o n was " p e r c e p t i o n o f l o w back p a i n " b u t 
r e l u c t a n t l y d i a g n o s e d i t as a c h r o n i c l u m b a r s t r a i n syndrome. 
They b e l i e v e d t h a t c l a i m a n t had s i g n i f i c a n t f u n c t i o n a l o v e r l a y 
w h i c h was c o m p r o m i s i n g her p h y s i c a l c a p a c i t y . 

On November 7, 1986, Dr. B a l d c o n c u r r e d w i t h t h e Oregon 
C i t y O r t h o p e d i c C l i n i c ' s O c t o b e r 28, 1986 r e p o r t . 

The l e v e l o f c l a i m a n t ' s p a i n c o m p l a i n t s i s n o t a t r u e 
i n d i c a t i o n o f her p h y s i c a l l i m i t a t i o n s . She has e x a g g e r a t e d h e r 
back symptoms and l a c k s m o t i v a t i o n t o r e t u r n t o w o r k . C l a i m a n t i s 
c a p a b l e o f p e r f o r m i n g l i g h t o r s e d e n t a r y w o r k . 

CONCLUSIONS OF LAW 

The R e f e r e e d e c l i n e d t o g r a n t c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s s i n c e she: ( 1 ) l a c k e d s i g n i f i c a n t p h y s i c a l 
i m p a i r m e n t ; ( 2 ) was c a p a b l e o f p e r f o r m i n g s e d e n t a r y o r l i g h t w o r k ; 
and ( 3 ) l a c k e d m o t i v a t i o n t o r e t u r n t o w o r k . I n s t e a d , t h e R e f e r e e 
i n c r e a s e d c l a i m a n t ' s 40 p e r c e n t (128 d e g r e e s ) p e r m a n e n t 
d i s a b i l i t y , as awarded by D e t e r m i n a t i o n O r d e r , t o 65 p e r c e n t (208 
d e g r e e s ) p e r m a n e n t d i s a b i l i t y . We a g r e e . 

ORS 656 . 2 0 6 ( 1 ) ( a ) d e f i n e s p e r manent t o t a l d i s a b i l i t y a s : 

" t h e l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , o f use or f u n c t i o n o f any 
s c h e d u l e d o r u n s c h e d u l e d p o r t i o n o f t h e 
body w h i c h p e r m a n e n t l y i n c a p a c i t a t e s t h e 
w o r k e r f r o m r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . As used 
i n t h i s s e c t i o n , a s u i t a b l e o c c u p a t i o n i s 
one w h i c h t h e w o r k e r has t h e a b i l i t y and 
t h e t r a i n i n g o r e x p e r i e n c e t o p e r f o r m , o r 
an o c c u p a t i o n w h i c h t h e w o r k e r i s a b l e t o 
p e r f o r m a f t e r r e h a b i l i t a t i o n . " 

Permanent t o t a l d i s a b i l i t y can be e s t a b l i s h e d by p r o v i n g 
t o t a l i n c a p a c i t y f r o m a m e d i c a l s t a n d p o i n t a l o n e , o r where 
i n c a p a c i t y i s n o t t o t a l , by p r o v i n g p e r m a n e n t t o t a l d i s a b i l i t y 
based upon t h e w o r k e r ' s l e s s - t h a n - t o t a l i m p a i r m e n t c o m b i n e d w i t h 
s uch n o n m e d i c a l f a c t o r s as age, e d u c a t i o n , a d a p t a b i l i t y , e m o t i o n a l 
c o n d i t i o n s , and t h e s t a t e o f t h e l a b o r m a r k e t . W i l s o n v. 
W e y e r h a e u s e r , 30 Or App 403, 409 ( 1 9 7 7 ) . 

C o n s i d e r i n g t h e r e p o r t s f r o m t h e NWPC and t h e Oregon 
C i t y O r t h o p e d i c C l i n i c , as w e l l as Dr. B a l d ' s November 7, 1986 
c o n c u r r e n c e w i t h t h e l a t t e r , we f i n d t h a t c l a i m a n t ' s a s s e r t i o n s o f 
p a i n and l i m i t a t i o n s a r e e x a g g e r a t e d . T h e r e f o r e , we r e l y on t h e 
m e d i c a l e v i d e n c e i n a s s e s s i n g h e r p e r m a n e n t i n j u r y - r e l a t e d 
i m p a i r m e n t . C o n s i d e r i n g Dr. B a l d ' s recommended r e s t r i c t i o n s and 
t h e r e p o r t by t h e N o r t h w e s t P a i n C e n t e r p h y s i c i a n s , we a r e 
p e r s u a d e d t h a t c l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d f r o m a 
m e d i c a l s t a n d p o i n t b u t i s p h y s i c a l l y c a p a b l e o f p e r f o r m i n g l i g h t 
o r s e d e n t a r y work on a f u l l - t i m e b a s i s . 

C l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t she i s 
u n e m p l o y a b l e a t even l i g h t o r s e d e n t a r y j o b s , g i v e n t h e 
n o n - m e d i c a l f a c t o r s p r e s e n t i n her c a s e . I n t h i s r e g a r d , she has 
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o f f e r e d t h e t e s t i m o n y o f B y r o n McNaught, v o c a t i o n a l c o u n s e l o r . He 
o p i n e d a t he a r i n g . - . t h a t c l a i m a n t i s n o t c u r r e n t l y e m p l o y a b l e . 
Based on i n t e r n a l i n c o n s i s t e n c i e s , however, we a r e n o t p e r s u a d e d 
by h i s t e s t i m o n y . H i s o p i n i o n was based i n p a r t upon c l a i m a n t ' s 
p e r c e i v e d s i t t i n g and s t a n d i n g l i m i t a t i o n s . As n o t e d a b o v e , we 
f i n d t h a t c l a i m a n t ' s a s s e r t i o n s r e g a r d i n g h e r l i m i t a t i o n s a r e 
e x a g g e r a t e d . A l s o , a l t h o u g h Mr. McNaught i n i t i a l l y b e l i e v e d t h a t 
i t was f u t i l e f o r c l a i m a n t t o l o o k f o r w o r k , he l a t e r i n d i c a t e d 
t h a t i t w o u l d n o t be f u t i l e f o r c l a i m a n t t o a t t e m p t a j o b as a 
m a i l r o o m c l e r k . He f u r t h e r b e l i e v e d t h a t c l a i m a n t was e m p l o y a b l e 
a t c e r t a i n s e d e n t a r y o r l i g h t p o s i t i o n s on a t l e a s t a p a r t - t i m e 
b a s i s . As n o t e d e a r l i e r , we a r e p e r s u a d e d by t h e m e d i c a l e v i d e n c e 
t h a t c l a i m a n t can do such work on a f u l l - t i m e b a s i s . Even i f 
c l a i m a n t were l i m i t e d t o o n l y p a r t - t i m e w o r k , however, t h i s does 
n o t n e c e s s a r i l y w a r r a n t an e n t i t l e m e n t t o pe r m a n e n t t o t a l 
d i s a b i l i t y . See G e o r g i a - P a c i f i c C o r p o r a t i o n v. P e r r y , 92 Or App 
56 ( J u l y 6, 1988 ) " - ~ P o u r n e l l e v. SAIF, 70 Or App 56 (1984 ) . 

A l t h o u g h we a c k n o w l e d g e t h a t c l a i m a n t ' s c o m p e n s a b l e 
l u m b o s a c r a l s t r a i n has r e s u l t e d i n a s u b s t a n t i a l l o s s o f e a r n i n g 
c a p a c i t y , we c o n c l u d e t h a t she has n o t met h e r b u r d e n o f p r o v i n g 
t h a t she i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y , we c o n s i d e r h e r l o s s o f e a r n i n g c a p a c i t y and 
p h y s i c a l i m p a i r m e n t a t t r i b u t a b l e t o t h e c o m p e n s a b l e i n j u r y , and 
a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436-30-380 e_t s e q . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e 
Co., 296 Or 505 ,• 510• (1984 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or 
App 260 (1982 ) . 

F o l l o w i n g o u r r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , 
and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , a d v a n c e d a g e , 
l i m i t e d e d u c a t i o n and work e x p e r i e n c e , d e c r e a s e d a d a p t a b i l i t y t o 
l i g h t e r o c c u p a t i o n s , a v e r a g e m e n t a l c a p a c i t y , and e m o t i o n a l and 
p s y c h o l o g i c a l c o n d i t i o n , we c o n c l u d e t h a t an award o f 65 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a p p r o p r i a t e l y c o m p e n s a t e s 
c l a i m a n t f o r h e r compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1987, as r e i s s u e d on 
May 1 , 1987, i s a f f i r m e d . 

MARY E. BRANSON, Claimant WCB 87-01194 
Vic.k. & Gutzler, Claimant's Attorneys August 12, 1988 
B o t t i n i & B o t t i n i , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Menashe's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f her l o w ba c k , l e f t h i p and l e f t l e g 
c o n d i t i o n . On r e v i e w , c l a i m a n t c o n t e n d s t h a t h e r c l a i m i s 
comp e n s a b l e w h e t h e r a n a l y z e d as an i n j u r y o r an o c c u p a t i o n a l 
d i s e a s e . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 63 y e a r s o l d as o f t h e ' d a t e o f h e a r i n g , w o r k e d 
s i n c e 1979 as a c u t t e r and s e a l e r f o r a company t h a t makes window 
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c o v e r i n g s . She had a h i s t o r y o f l o w back c o m p l a i n t s d a t i n g t o 1972. 
I n 1983, c l a i m a n t was o f f work f o r a p p r o x i m a t e l y two months a f t e r 
w a k i n g up one m o r n i n g w i t h r i g h t h i p , l e g and back p a i n . She 
r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f o r t h i s c o n d i t i o n . 

I n O c t o b e r 1986, she began w o r k i n g e x c l u s i v e l y w i t h a 
manual c u t t i n g m a chine t h a t r e q u i r e d h er t o t w i s t h er body 
r e p e t i t i v e l y i n o r d e r t o a c t i v a t e t h e c u t t i n g mechanism. She was 
r e q u i r e d t o a c t i v a t e t h i s mechanism up t o 1,000 t i m e s each w o r k d a y . 
C l a i m a n t w o r k e d o v e r t i m e d u r i n g t h i s p e r i o d . She had wo r k e d w i t h 
t h i s m achine i n t h e p a s t , b u t n e v e r on a c o n t i n u o u s b a s i s . She 
w o r k e d on t h i s m achine f o r a p p r o x i m a t e l y two t o t h r e e weeks, u n t i l 
November 4, 1986, a t w h i c h t i m e she l e f t work due t o l e f t h i p , l e g 
and l o w back p a i n . The o n s e t o f c l a i m a n t ' s p a i n p r e c e d i n g 
November 4, 1986, was g r a d u a l . 

The f o l l o w i n g day, November 5, 1986, c l a i m a n t commenced 
t r e a t m e n t w i t h Dr. M i l a m , c h i r o p r a c t o r . Dr. M i l a m t o o k c l a i m a n t o f f 
w ork as o f t h a t d a t e and u n d e r t o o k c o n s e r v a t i v e t r e a t m e n t i n t h e f o r m 
o f p h y s i o t h e r a p y , c h i r o p r a c t i c m a n i p u l a t i o n and e x e r c i s e . C l a i m a n t 
had n o t r e t u r n e d t o work as o f t h e d a t e o f h e a r i n g . 

C l a i m a n t has d e g e n e r a t i v e d i s c d i s e a s e , d e g e n e r a t i v e 
s p o n d y l a r t h r o s i s , g e n e r a l i z e d o s t e o p o r o s i s and compound s e n i l e 
s c o l i o s e s . These c o n d i t i o n s p r e e x i s t e d h e r work e x p o s u r e i n 
q u e s t i o n . C l a i m a n t ' s work a c t i v i t i e s n e i t h e r c a u s e d n o r a c c e l e r a t e d 
t h e p r o g r e s s i o n o f t h e s e c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t c o n t e n d s t h a t she has a c o m p e n s a b l e c l a i m w h e t h e r 
c h a r a c t e r i z e d as an i n j u r y o r an o c c u p a t i o n a l d i s e a s e . ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) and f o r m e r 6 5 6 . 8 0 2 ( 1 ) . The R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t had f a i l e d t o p r o v e e i t h e r a c o m p e n s a b l e i n j u r y o r 
o c c u p a t i o n a l d i s e a s e . C o n s e q u e n t l y , b e f o r e a d d r e s s i n g t h e m e r i t s o f 
t h e c o m p e n s a b i l i t y i s s u e , we must d e t e r m i n e w h e t h e r c l a i m a n t ' s c l a i m 
i s one f o r an i n d u s t r i a l i n j u r y o r an o c c u p a t i o n a l d i s e a s e . 

I n O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9 ( 1 9 7 5 ) , t h e 
c o u r t a d o p t e d a t w o - p r o n g e d t e s t f o r d i s t i n g u i s h i n g b etween 
i n d u s t r i a l i n j u r i e s and o c c u p a t i o n a l d i s e a s e s : 

"'What s e t [ s ] o c c u p a t i o n a l d i s e a s e s a p a r t 
f r o m i n d u s t r i a l i n j u r i e s [ i s ] b o t h t h e f a c t 
t h a t t h e y c a n [ n o t ] h o n e s t l y be s a i d t o be 
u n e x p e c t e d , s i n c e t h e y [ a r e ] r e c o g n i z e d as 
an i n h e r e n t h a z a r d o f c o n t i n u e d e x p o s u r e t o 
c o n d i t i o n s o f t h e p a r t i c u l a r e m p l o y m e n t , 
and t h e f a c t t h a t t h e y [ a r e ] sudden i n 
o n s e t . ' " I d . a t 16 ( a l t e r a t i o n s i n 
o r i g i n a l ) ( q u o t i n g 1A A. L a r s o n , The Law o f 
Workmen's C o m p e n s a t i o n s. 41.31 ( 1 9 7 3 ) . 

Thus, an o c c u p a t i o n a l d i s e a s e i s d i s t i n g u i s h a b l e f r o m an 
i n j u r y i n t h a t a d i s e a s e does n o t a r i s e u n e x p e c t e d and i s g r a d u a l 
r a t h e r t h a n sudden i n o n s e t . James v. SAIF, 290 Or 343, 348 
( 1 9 8 1 ) . 

We f i r s t c o n s i d e r w h e t h e r c l a i m a n t ' s back p r o b l e m s were 
" u n e x p e c t e d . " T h i s r e q u i r e s t h a t we d e t e r m i n e w h e t h e r c l a i m a n t ' s 
l o w b a c k , h i p and l e g c o n d i t i o n i n November 1986 r e p r e s e n t s an 
" i n h e r e n t h a z a r d o f c o n t i n u e d e x p o s u r e " t o h e r c o n d i t i o n s o f 

-1005-



e m p l o y m e n t . I n t u r n , we u n d e r s t a n d t h i s t e s t t o r e q u i r e an 
e x a m i n a t i o n of t h e k i n d , r a t e and d u r a t i o n o f a c t i v i t y o r e x p o s u r e 
a l l e g e d t o be t h e cause o f t h e c o n d i t i o n . I f t h e c o n d i t i o n 
c l a i m e d was n o t u n l i k e l y t o f o l l o w s uch a c t i v i t y o r e x p o s u r e , an 
o c c u p a t i o n a l d i s e a s e i s s u g g e s t e d . I f t h e c o n d i t i o n c l a i m e d was 
n o t e x p e c t e d f r o m s u c h a c t i v i t y o r e x p o s u r e , an i n d u s t r i a l i n j u r y 
i s i n d i c a t e d . 

The c o n d i t i o n s o f c l a i m a n t ' s employment were s u c h t h a t 
she was r e q u i r e d t o a c t i v a t e t h e c u t t i n g mechanism up t o 1,000 
t i m e s each w o r k d a y . I n o r d e r t o do s o , she was r e q u i r e d t o t w i s t , 
o r f l e x , h e r t o r s o each time- she a c t i v a t e d t h e s w i t c h . We 
c o n c l u d e t h a t c l a i m a n t ' s l ow b a c k , h i p and l e g c o n d i t i o n was n o t 
u n l i k e l y t o f o l l o w f r o m t h e r e p e t i t i v e s t r e s s p l a c e d on h e r as a 
r e s u l t o f a c t i v i t y o f t h i s k i n d , r a t e and d u r a t i o n . 

We n e x t c o n s i d e r w h e t h e r c l a i m a n t ' s c o m p l a i n t s a r e ' 
b e t t e r c h a r a c t e r i z e d as " g r a d u a l " o r "sudden" i n o n s e t . We n o t e 
t h a t t h e i d e n t i f i a b l e e v e n t d i s t i n g u i s h i n g an i n j u r y f r o m an 
o c c u p a t i o n a l d i s e a s e need n o t be an i n s t a n t a n e o u s h a p p e n i n g . 
V a l t i n s o n v. SAIF, 56 Or App 184, 188 ( 1 9 8 2 ) . I n s t e a d , i t i s 
s u f f i c i e n t i f t h e o n s e t o f p r o b l e m s o c c u r s d u r i n g a s h o r t , 
d i s c r e t e p e r i o d o f t i m e . D o n a l d Drake Co. v. Lundmark, 63 Or App 
2 6 1 , 266 ( 1 9 8 3 ) . 

C l a i m a n t c i t e s D r a k e , s u p r a , f o r t h e p r o p o s i t i o n t h a t a 
s i x - w e e k o n s e t o f symptoms s a t i s f i e s t h e " d i s c r e e t p e r i o d o f t i m e " 
r e q u i r e m e n t f o r e s t a b l i s h i n g an i n d u s t r i a l i n j u r y c l a i m . I n 
D r a k e , t h e w o r k e r t e s t i f i e d t h a t t h e o n s e t o f h i s neck and back 
p a i n began a t t h e same t i m e t h a t he began h a v i n g t r a n s m i s s i o n 
p r o b l e m s w i t h t h e f r o n t - e n d l o a d e r t h a t he o p e r a t e d . From t h a t 
p o i n t o n , c l a i m a n t ' s p a i n p r o g r e s s i v e l y w o r s e n e d o v e r a s i x - w e e k 
p e r i o d . The c o u r t f o u n d t h a t t h e w o r k e r ' s back t r o u b l e " c o i n c i d e d 
p r e c i s e l y " w i t h t h e t r a u m a t i c j o l t i n g o f t h e f a u l t y l o a d e r . I d . 
a t 266. • The c o u r t n o t e d t h a t c l a i m a n t was a b l e t o p o i n t t o an 
i d e n t i f i a b l e e v e n t t h a t c a u s e d h i s d i s a b i l i t y . I d . The c o u r t 
c o n c l u d e d t h a t c l a i m a n t ' s p a i n was n o t " g r a d u a l i n o n s e t . " I d . 

H e r e , t h e r e i s c o n f l i c t i n g e v i d e n c e r e g a r d i n g t h e o n s e t 
o f c l a i m a n t ' s symptoms. I n a r e p o r t d a t e d December 12, 1986, 
Dr. M i l a m r e c o u n t s a t h r e e - w e e k o n s e t o f symptoms c h a r a c t e r i z e d by 
a s u b s t a n t i a l w o r s e n i n g i n t h e f i n a l week. At one p o i n t i n h e r 
t e s t i m o n y , c l a i m a n t s u g g e s t e d t h a t she ' d i d n o t n o t i c e symptoms 
u n t i l November 4, 1986. She s u b s e q u e n t l y a g r e e d , h owever, t h a t 
she had n o t i c e d symptoms t h e week p r i o r t o November 4, 1986. 
C o n s i d e r i n g c l a i m a n t ' s i n c o n s i s t e n t t e s t i m o n y on t h i s q u e s t i o n , we 
f i n d t h a t t h e h i s t o r y r e p o r t e d by Dr. M i l a m , w h i c h was c l o s e s t i n 
t i m e t o t h e e v e n t s a t i s s u e , i s l i k e l y t h e most a c c u r a t e 
r e c o u n t i n g o f t h o s e e v e n t s . We c o n c l u d e t h a t c l a i m a n t ' s symptoms 
came on g r a d u a l l y o v e r a s e v e r a l week p e r i o d u n t i l , on 
November 4, 1986, she was no l o n g e r a b l e t o w o r k . We f u r t h e r 
d e t e r m i n e t h a t c l a i m a n t ' s symptoms were n o t "sudden i n o n s e t . " 
See AMFAC, I n c . v. I n g r a m , 72 Or App 168, 170 ( 1 9 8 5 ) ( c o n d i t i o n s 
a r i s i n g a f t e r two weeks o f r e p e t i t i v e a c t i v i t y t r e a t e d as 
o c c u p a t i o n a l d i s e a s e ) . 

H a v i n g d e t e r m i n e d t h a t c l a i m a n t ' s b a c k , h i p and l e g 
p r o b l e m s i n November 1986 were n o t w h o l l y u n e x p e c t e d , n o r was t h e 
o n s e t o f t h o s e p r o b l e m s s u d d e n , we c o n c l u d e t h a t t h e c l a i m i s 
p r o p e r l y c l a s s i f i e d as one f o r an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t s u f f e r s f r o m m u l t i p l e u n d e r l y i n g d e g e n e r a t i v e 
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c o n d i t i o n s . P u r s u a n t t o an o c c u p a t i o n a l d i s e a s e a n a l y s i s , 
c l a i m a n t , must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h e r 
work a c t i v i t y was t h e m a j o r c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
h e r u n d e r l y i n g d i s e a s e s . W e l l e r v. U n i o n C a r b i d e , 288 Or'27, 35 
( 1 9 7 9 ) ; Amfac, I n c . v. I n g r a m , s u p r a , 72 Or App a t 171-72. 
" W o r s e n i n g " i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t means p a t h o l o g i c a l 
e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See W h e e l e r v. B o i s e 
Cascade C o r p . , 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r , s u p r a , 288 Or a t 
31-35. 

The q u e s t i o n w h e t h e r c l a i m a n t e x p e r i e n c e d a p a t h o l o g i c a l 
e x a c e r b a t i o n o f her p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n s i s a 
c o m p l e x m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l a n a y s i s . See 
U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 5 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 
M o r e o v e r , as t h e q u e s t i o n b e f o r e us r e q u i r e s e x p e r t m e d i c a l 
a n a l y s i s r a t h e r t h a n e x p e r t o b s e r v a t i o n , c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n i s e n t i t l e d t o no s p e c i a l d e f e r e n c e . See Hammons v. 
P e r i n i C o r p . , 43 Or App 299, 301 ( 1 9 7 9 ) . 

T h r e e m e d i c a l e x p e r t s o f f e r o p i n i o n s as t o w h e t h e r 
c l a i m a n t ' s employment a c t i v i t i e s r e s u l t e d i n a p a t h o l o g i c a l 
e x a c e r b a t i o n o f her u n d e r l y i n g c o n d i t i o n . Dr. M i l a m c o n c l u d e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s c aused a w o r s e n i n g o f h e r 
u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . O p p o s i n g h i s o p i n i o n a r e t h e 
o p i n i o n s o f two i n d e p e n d e n t m e d i c a l e x a m i n e r s -- Dr. Thompson, 
o r t h o p e d i c s u r g e o n , and Dr. Duncan, c h i r o p r a c t o r . They o p i n e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t cause a w o r s e n i n g o f her 
u n d e r l y i n g c o n d i t i o n . 

C l a i m a n t a r g u e s t h a t t h e r e p o r t s o f D r s . Thompson and 
Duncan a r e i n a c c u r a t e and, t h e r e f o r e , a r e e n t i t l e d t o l i t t l e 
w e i g h t . The i n s u r e r a r g u e s t h a t Dr. M i l a m ' s o p i n i o n i s based upon 
an i n a c c u r a t e h i s t o r y a nd, t h e r e f o r e , i s n o t p e r s u a s i v e . 

A l l t h r e e o p i n i o n s a r e l a r g e l y c o n c l u s o r y . I n a d d i t i o n , 
none o f t h e m e d i c a l e x p e r t s had t h e a d v a n t a g e o f t r e a t i n g c l a i m a n t 
p r i o r t o November 1986. However, we c o n c l u d e t h a t Dr. M i l a m ' s 
o p i n i o n i s based on a f u n d a m e n t a l i n a c c u r a c y . He was u n d e r t h e 
i m p r e s s i o n t h a t , f o r t h e e i g h t y e a r s p r i o r t o November 1986, 
c l a i m a n t o p e r a t e d a m achine s i m i l a r t o t h e one she was u s i n g i n 
November 1986, r e q u i r i n g r e p e t i t i v e t w i s t i n g m o t i o n s o f h e r 
t o r s o . C l a i m a n t t e s t i f i e d , h owever, t h a t she used such a m a c h i n e 
o n l y o c c a s i o n a l l y , and t h e n f o r o n l y a p o r t i o n o f any w o r k d a y . 
The r e m a i n d e r o f t h e t i m e c l a i m a n t o p e r a t e d a m a c h i n e w i t h a 
f o o t - a c t i v a t e d s w i t c h . 

I n a d d i t i o n , Dr. M i l a m was n o t aware t h a t c l a i m a n t had 
m i s s e d two months o f work i n 1983 due t o l o w b a c k , r i g h t h i p and 
l e g p a i n . I n f a c t , he r e p o r t e d t h a t c l a i m a n t d e n i e d any s i m i l a r 
i n j u r i e s . We c o n c l u d e t h a t Dr. M i l a m ' s o p i n i o n i s based upon an 
i n a c c u r a t e h i s t o r y o f b o t h c l a i m a n t ' s work c o n d i t i o n s and h e r 
p r i o r m e d i c a l h i s t o r y . T h e r e f o r e , we f i n d h i s o p i n i o n 
u n p e r s u a s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 
476 ( 1 9 7 7 ) . 

We c o n c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d h e r b u r d e n 
o f p r o v i n g a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1987 i s a f f i r m e d . 
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DENNIS J: DESMARAIS, Claimant WCB 87-05998 
Doblie & Associates, Claimant's Attorneys August 12, 1988 
Randolph Harris (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

-The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e B e t h l a h m y ' s o r d e r t h a t : ( 1 ) a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e d e l a y and r e f u s a l t o 
pay c e r t a i n m e d i c a l b i l l i n g s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f t h e R e f e r e e ' s "order t h a t d e c l i n e d t o c o n s i d e r t h e 
c o m p e n s a b i l i t y o f h i s " m e d i c a l s e r v i c e c l a i m s . " 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e as 
m o d i f i e d . 

ISSUE 

Whether t h e R e f e r e e e r r e d i n n o t d e c i d i n g t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s t h e n c u r r e n t m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

The B o a r d adopts- t h e f i n d i n g s o f t h e R e f e r e e and makes 
t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t , a c o n s t r u c t i o n w o r k e r , c o m p e n s a b l y i n j u r e d h i s 
lo w back i n ' J a n u a r y 1985 .- He was i n i t i a l l y seen by' Dr. U t t e r b a c k , 
a p h y s i c i a n , who d i a g n o s e d a l u m b a r s t r a i n and r e l e a s e d him f r o m 
work f o r two weeks. A f t e r r e t u r n i n g t o w o r k , h i s l o w back p a i n 
worsened- and U t t e r b a c k a p p a r e n t l y r e l e a s e d him f r o m work f o r t h r e e 
a d d i t i o n a l ' w e e k s . I n A p r i l 1985, he began t o t r e a t w i t h Dr. K i n g , 
a c h i r o p r a c t o r . K i n g r e f e r r e d him t o a r a d i o l o g i s t f o r a CT s c a n , 
w h i c h r e v e a l e d a m i l d d i s c b u l g e a t L5-S1. 

T h e r e a f t e r , c l a i m a n t a p p a r e n t l y s u s t a i n e d an i n d u s t r i a l 
i n j u r y to,, h i s r i g h t f o o t and a n k l e . I n e a r l y 1986 , he u n d e r w e n t 
r i g h t ' a n k l e s u r g e r y . 

Dr. K i n g , r e e x a m i n e d c l a i m a n t i n A p r i l 1986 and f o u n d 
t h a t h i s l o w back c o n d i t i o n was v e r y d e p e n d e n t on t h e c o n d i t i o n o f 
h i s r i g h t f o o t and a n k l e . K i n g f e l t t h a t c l a i m a n t was n e i t h e r 
m e d i c a l l y s t a t i o n a r y n o r r e a d y t o r e t u r n t o r e g u l a r w o r k . I n 
Au g u s t 1986, K i n g r e f e r r e d c l a i m a n t t o Dr. S e a r s , a c h i r o p r a c t o r , 
f o r a s u p e r v i s e d r e h a b i l i t a t i o n p r o g r a m . Under S e a r s ' 
s u p e r v i s i o n , c l a i m a n t began a r e h a b i l i t a t i o n p r o g r a m o f swim and 
w h i r p o o l t h e r a p y , w e i g h t t r a i n i n g , and c a l i s t h e n i c s . A f t e r a few 
months o f . r e h a b i l i t a t i o n , h i s l o w back c o n d i t i o n began t o i m p r o v e . 

A r e p e a t CT scan p e r f o r m e d i n O c t o b e r 1986, r e v e a l e d a 
c e n t r a l b u l g i n g d i s c a t L5-S1 w i t h o u t - n e r v e r o o t i m p i n g e m e n t . 

Dr. K i n g r e e x a m i n e d c l a i m a n t i n December 1986 and, as 
b e f o r e , f o u n d t h a t he was s t i l l n e i t h e r m e d i c a l l y s t a t i o n a r y n o r 
r e a d y t o r e t u r n t o r e g u l a r w o r k . 

. I n a p p r o x i m a t e l y March 1987, . c l a i m a n t s t o p p e d t r e a t i n g 
w i t h Dr. S e a r s , because he became aware t h a t SAIF was n o t p a y i n g 
h i s m e d i c a l b i l l s . A few months l a t e r , he e x p e r i e n c e d an 
o f f - t h e - j o b s h a r p p a i n i n h i s l o w . b a c k and.was t a k e n t o a 
h o s p i t a l . I n June 1987, he r e t u r n e d t o Dr. Sears f o r a r e s u m p t i o n 
o f s u p e r v i s e d r e h a b i l i t a t i o n . 
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The f o l l o w i n g m o n t h , c l a i m a n t was examined by t h e 
O r t h o p a e d i c C o n s u l t a n t s . The C o n s u l t a n t s recommended an at-home 
e x e r c i s e p r o g r a m , b u t d i s c o n t i n u a t i o n o f t h e r e h a b i l i t a t i o n 
p r o g r a m s u p e r v i s e d by Dr. S e a r s . 

I n September 1987, Dr. K i n g r e p o r t e d , by way o f a 
" c h e c k - t h e - b o x " r e p l y , t h a t c l a i m a n t s h o u l d c o n t i n u e w i t h S e a r s ' 
t r e a t m e n t " f o r a n o t h e r month." That same month, Dr. Sears s t a t e d 
t h a t he d i s a g r e e d w i t h t h e C o n s u l t a n t s ' r e c o m m e n d a t i o n . A c c o r d i n g 
t o S e a r s , c l a i m a n t ' s l ow back c o n d i t i o n was i m p r o v i n g as a r e s u l t 
o f s u p e r v i s e d r e h a b i l i t a t i o n . 

C l a i m a n t ' s back p a i n was r e d u c e d as a r e s u l t o f 
Dr. S e a r s ' t r e a t m e n t . S e a r s ' s u p e r v i s e d r e h a b i l i t a t i o n p r o g r a m 
p r o v i d e d r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s 
c o m p e n s a b l e l ow back c o n d i t i o n . 

SAIF i s s u e d t h r e e "de f a c t o " d e n i a l s o f c l a i m a n t ' s 
m e d i c a l t r e a t m e n t u n d e r t h e c a r e o f Dr. S e a r s . The t h r e e d e n i a l s 
p e r t a i n e d t o b i l l s s u b m i t t e d by Sears i n December 1986, March 
1987, and September 1987. 

CONCLUSIONS OF LAW 

A p a r t y may r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g 
a c l a i m . ORS 6 5 6 . 2 8 3 ( 1 ) . A p h y s i c i a n ' s b i l l s u b m i t t e d t o an 
i n s u r e r c o n s t i t u t e s a c l a i m . See f o r m e r ORS 6 5 6 . 0 0 5 ( 7 ) & 
6 5 6 . 0 0 5 ( 9 ) ; B i l l y J . Eubanks, 35 Van N a t t a 1 3 1 , 132 ( 1 9 8 3 ) . A f t e r 
n o t i c e o r kn o w l e d g e o f a c l a i m , an i n s u r e r must i s s u e a t i m e l y 
a c c e p t a n c e o r d e n i a l . ORS 6 5 6 . 2 6 2 ( 6 ) . I f an i n s u r e r f a i l s t o do 
so , t h e c l a i m i s deemed t o be "de f a c t o " d e n i e d . B a r r v. EBI 
Companies, 88 Or App 132, 134 ( 1 9 8 7 ) . A w o r k e r may r e q u e s t a 
h e a r i n g on a "de f a c t o " d e n i a l . " I d . ; see ORS 6 5 6 . 2 6 2 ( 8 ) . 

For e v e r y compensable i n j u r y , an i n s u r e r s h a l l p r o v i d e 
m e d i c a l s e r v i c e s f o r t h e d i s a b l i n g r e s u l t s o f a compensable i n j u r y 
f o r s u ch p e r i o d as t h e n a t u r e o f t h e i n j u r y o r p r o c e s s o f r e c o v e r y 
r e q u i r e s . ORS 6 5 6 . 2 4 5 ( 1 ) . To be c o m p e n s a b l e , t h e m e d i c a l 
t r e a t m e n t must be r e a s o n a b l e and n e c e s s a r y . James v. Kemper I n s . 
Co., 81 Or App 80, 84 ( 1 9 8 6 ) . 

The R e f e r e e d i d n o t a d d r e s s t h e i s s u e o f w h e t h e r 
c l a i m a n t ' s m e d i c a l s e r v i c e s were c o m p e n s a b l e . We c o n c l u d e t h a t 
t h e R e f e r e e e r r e d i n n o t a d d r e s s i n g t h a t i s s u e . 

F i r s t , Dr. Se a r s s u b m i t t e d a c h i r o p r a c t i c b i l l i n g t o 
SAIF on December 23, 1986. The b i l l i n g shows t h a t i t was r e c e i v e d 
by SAIF on December 29, 1986. Inasmuch as SAIF f a i l e d t o e i t h e r 
a c c e p t o r deny t h e b i l l i n g w i t h i n t h e 60-day t i m e p e r i o d , i . e . , by 
F e b r u a r y 27, 1987, i t i s deemed t o have "de f a c t o " d e n i e d t h e 
b i l l i n g . C l a i m a n t t i m e l y a p p e a l e d f r o m t h e "de f a c t o " d e n i a l by 
r e q u e s t i n g a h e a r i n g and s p e c i f i c a l l y r a i s i n g t h e i s s u e o f : 
" M e d i c a l S e r v i c e s ORS 656.245." Second, d o c u m e n t a r y e v i d e n c e 
shows t h a t SAIF d e l a y e d payment beyond t h e 60-day p e r i o d on a 
second b i l l i n g , w h i c h was s u b m i t t e d by Dr. Sears i n March 1987. 
T h i r d , a t t h e b e g i n n i n g o f t h e h e a r i n g , t h e f o l l o w i n g c o l l o q u y 
t o o k p l a c e between c l a i m a n t ' s a t t o r n e y and t h e R e f e r e e : 

"REFEREE: [ C l a i m a n t ' s a t t o r n e y ] , p l e a s e 
s t a t e t h e i s s u e s and r e l i e f r e q u e s t e d . " 
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"[CLAIMANT'S ATTORNEY: The i s s u e , and t h e 
o n l y i s s u e , i s t h e f a i l u r e t o pay m e d i c a l 
e x p e n s e s , p e n a l t i e s and a t t o r n e y f e e s . " 

L a s t , , t e s t i m o n y a t t h e h e a r i n g r e v e a l e d t h a t SAIF had r e f u s e d 
payment on a t h i r d b i l l i n g f r o m S e a r s ' o f f i c e , w h i c h was more t h a n 
60 days o v e r d u e . 

A c c o r d i n g l y , t h e c o m p e n s a b i l i t y o f t h e d e n i e d m e d i c a l 
s e r v i c e s was an i s s u e p r o p e r l y b e f o r e t h e R e f e r e e . Inasmuch as we 
f i n d t h a t t h e r e c o r d b e l o w was s u f f i c i e n t l y d e v e l o p e d t o r e v i e w 
t h a t i s s u e , we p r o c e e d t o do so. See ORS 6 5 6 . 2 9 5 ( 5 ) . 

C l a i m a n t i n i t i a l l y ' t r e a t e d w i t h Dr. K i n g . A f t e r n e a r l y 
a y e a r o f c o n s e r v a t i v e t r e a t m e n t , h i s l o w back p a i n had n o t 
r e s o l v e d . C o n s e q u e n t l y , K i n g recommended a p r o g r a m o f 
r e h a b i l i t a t i o n t h e r a p y u n d e r t h e s u p e r v i s i o n o f Dr. S e a r s . I n 
December 1986, K i n g r e e x a m i n e d c l a i m a n t and s t a t e d h i s c o n d i t i o n 
was " p r o g r e s s i n g " as a r e s u l t o f S e a r s ' t r e a t m e n t . M o r e o v e r , K i n g 
f e l t t h a t c l a i m a n t was n e i t h e r m e d i c a l l y s t a t i o n a r y n o r r e a d y t o 
r e t u r n t o r e g u l a r w o r k . A f t e r c l a i m a n t ' s h o s p i t a l i z a t i o n i n May 
1987, K i n g recommended t h a t he r e t u r n t o S e a r s f o r f u r t h e r 
t r e a t m e n t . I n J u l y 1987, Sears r e p o r t e d , i n t e r a l i a : 

" [ C l a i m a n t ] r e s t a r t e d h i s p h y s i c a l 
r e c o n d i t i o n i n g p r o g r a m on 6/12/87. He 
s t a t e d t h a t s i n c e he had been r e s t r i c t e d 
f r o m t h i s p r o g r a m by SAIF i n M a r c h [ , ] he 
has n o t e d a c o n s i d e r a b l e i n c r e a s e o f 
symptoms, l o s s o f f l e x i b i l i t y , and 
s t r e n g t h . He a l s o s t a t e s he f i n d s i t much 
h a r d e r t o p e r f o r m even s i m p l e a c t i v i t i e s 
w i t h o u t i n c r e a s e d l ow back and l e g p a i n ; 
a c t i v i t i e s such as s t a n d i n g o r s i t t i n g f o r 
more t h a n t e n m i n u t e s . " 

"He was r e s t a r t e d - w i t h swim t h e r a p y , 
i n v e r s i o n t h e r a p y , and c o l d p l u n g e 
t h e r a p y . Over t h e l a s t m o n t h , he has been 
a b l e t o i n c r e a s e f r o m 15 t o t a l s t r o k e s t o 
37 t o t a l s t r o k e s i n t h e 20 y a r d p o o l . He 
o f t e n a t t e n d s w i t h p a i n . . . and l e a v e s 
t h e r a p y w i t h g r e a t l y r e d u c e d p a i n . " 

A few days l a t e r , t h e O r t h o p a e d i c C o n s u l t a n t s e x a m i n e d 
c l a i m a n t . A l t h o u g h t h e C o n s u l t a n t s recommended an at-home 
e x e r c i s e p r o g r a m , t h e y f e l t t h a t c l a i m a n t ' s c h i r o p r a c t i c and 
m e d i c a l t r e a t m e n t s s h o u l d be d i s c o n t i n u e d as n o t " n e c e s s a r y . " 

I n September 1987, Dr. K i n g r e p o r t e d t h a t c l a i m a n t 
s h o u l d c o n t i n u e h i s r e h a b i l i t a t i o n f o r a n o t h e r month. M o r e o v e r , 
Dr. S e a r s o p i n e d t h a t t h e most u s e f u l f o r m o f r e h a b i l i t a t i o n 
i n c l u d e d swim t h e r a p y and w e i g h t t r a i n i n g , w h i c h was n o t a v a i l a b l e 
t o c l a i m a n t a t home. 

We a r e p e r s u a d e d by t h e o p i n i o n o f D r s . K i n g and S e a r s . 
T a y l o r v. SAIF, 75 Or App 583, 585 ( 1 9 8 5 ) ; K e n n e t h D. K i r k w o o d , 37 
Van N a t t a 43, 217 ( 1 9 8 5 ) . K i n g and Sears were i n a s u p e r i o r 
p o s i t i o n t o e v a l u a t e c l a i m a n t ' s need f o r f u r t h e r r e h a b i l i t a t i o n . 
See J o r d a n v. SAIF, 86 Or App 29, 33 ( 1 9 8 7 ) . 
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A c c o r d i n g l y , we c o n c l u d e t h a t Dr. S e a r s ' m e d i c a l 
t r e a t m e n t was r e a s o n a b l e , n e c e s s a r y , and c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s c o m p e n s a b l e J a n u a r y 1985 low back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1987, i s a f f i r m e d 
as m o d i f i e d . SAIF's t h r e e "de f a c t o " d e n i a l s a r e s e t a s i d e and i t 
i s d i r e c t e d t o make payment on t h e u n p a i d m e d i c a l b i l l i n g s 
a s s o c i a t e d w i t h t h o s e d e n i a l s . C l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $1,500 f o r h i s s e r v i c e s a t t h e h e a r i n g 
and on Board r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n . A l l 
r e m a i n i n g p o r t i o n s o f t h e R e f e r e e ' s o r d e r a r e a f f i r m e d . 

CARLA J. HUTMACHER, Claimant WCB 86-05955 
Olson Law Firm, Claimant's Attorney August 12, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B o r c h e r s 1 o r d e r 
t h a t awarded 25 p e r c e n t (48 d e g r e e s ) s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h e r 
r i g h t arm, i n l i e u o f a D e t e r m i n a t i o n O r d e r a w a r d i n g 5 p e r c e n t 
( 9 . 6 d e g r e e s ) . 

The i s s u e on r e v i e w i s e x t e n t o f s c h e d u l e d p e rmanent 
p a r t i a l d i s a b i l i t y . 

We a f f i r m t h e o r d e r o f t h e R e f e r e e . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t s e t f o r t h i n t h e " F a c t s " 
s e c t i o n o f t h e R e f e r e e ' s o r d e r , s u b j e c t t o t h e f o l l o w i n g 
c o r r e c t i o n s and a d d i t i o n s . 

I n t h e second p a r a g r a p h o f t h e " F a c t s " s e c t i o n , t h e 
R e f e r e e s t a t e s t h a t c l a i m a n t ' s i n j u r y o c c u r r e d on F e b r u a r y 28, 
1985. We, i n s t e a d , f i n d t h a t t h e i n j u r y o c c u r r e d on J a n u a r y 7, 
1985. 

I n t h e l a s t p a r a g r a p h o f t h e " F a c t s " s e c t i o n , t h e 
R e f e r e e f i n d s t h a t c l a i m a n t i s n o t a b l e t o do v a r i o u s s p e c i f i e d 
a c t i v i t i e s "because o f p a i n and i n a b i l i t y . " T h i s l a n g u a g e 
s u g g e s t s t h a t c l a i m a n t ' s d i s a b i l i t y i s due t o b o t h m e c h a n i c a l 
i m p a i r m e n t and d i s a b l i n g p a i n , w hereas t h e r e c o r d i s d e v o i d o f any 
e v i d e n c e o f pe r m a n e n t m e c h a n i c a l i m p a i r m e n t . A c c o r d i n g l y , we 
amend t h e above f i n d i n g t o r e a d t h a t c l a i m a n t ' s l i m i t a t i o n s a r e 
"because o f d i s a b l i n g p a i n . " 

F i n a l l y , we f i n d t h a t c l a i m a n t has s u s t a i n e d p e r m a n e n t , 
m i l d l y m o d e r a t e i m p a i r m e n t as a r e s u l t o f h e r d i s a b l i n g r i g h t 
e l b o w p a i n . 

CONCLUSIONS AND OPINION 

We a f f i r m t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comment. 

The. " O p i n i o n " s e c t i o n o f t h e o r d e r d i s c u s s e s a p u r p o r t e d 
i n c o n s i s t e n c y b e t w e e n two r e p o r t s f r o m c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. P o u l s o n . S p e c i f i c a l l y , he o p i n e d i n March 1986 
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t h a t c l a i m a n t ' s c l a i m c o u l d be c l o s e d a t any t i m e and t h a t t h e r e 
" i s no i m p a i r m e n t b u t t h e r e i s d i s a b i l i t y based on p a i n . " He 
s u b s e q u e n t l y o p i n e d i n November 1987 t h a t " [ b ] e c a u s e o f 
[ c l a i m a n t ' s ] l a c k o f b a c k g r o u n d and t r a i n i n g t o do o t h e r t h i n g s , 
[her. r i g h t e l b o w ] c o n d i t i o n has s e r i o u s l y d i s a b l e d h e r f r o m d o i n g 
p r o d u c t i v e work . . . " 

We do n o t a g r e e t h a t t h e two r e p o r t s a r e i n c o n s i s t e n t . 
Our i n t e r p r e t a t i o n o f t h e March 1986 r e p o r t i s t h a t Dr. P o u l s o n 
f e l t t h a t c l a i m a n t was i m p a i r e d as a - r e s u l t o f d i s a b l i n g p a i n b u t 
had no l o s s o f r a n g e o f m o t i o n or o t h e r m e c h a n i c a l i m p a i r m e n t . 
Our i n t e r p r e t a t i o n o f t h e l a t e r November 1987 r e p o r t i s t h a t 
P o u l s o n f e l t t h a t c l a i m a n t ' s l a c k o f t r a n s f e r a b l e s k i l l s f o r work 
n o t i n v o l v i n g r e p e t i t i v e use o f t h e el b o w p r e s e n t e d s e r i o u s 
b a r r i e r s t o r e e m p l o y m e n t . We do n o t b e l i e v e t h a t he was o f t h e 
o p i n i o n t h a t c l a i m a n t ' s m e c h a n i c a l i m p a i r m e n t o r d i s a b l i n g p a i n , 
i n and o f t h e m s e l v e s , were s e r i o u s l y d i s a b l i n g . A c c o r d i n g l y , we 
f i n d t h a t t h e two o p i n i o n s a r e c o n s i s t e n t and t h a t t h e R e f e r e e ' s 
e f f o r t t o r e c o n c i l e t h e r e p o r t s was u n n e c e s s a r y . 

F i n a l l y , we c o n c l u d e t h a t t h e R e f e r e e ' s 25 p e r c e n t 
s c h e d u l e d permanent, d i s a b i l i t y award a d e q u a t e l y c o m p e n s a t e s 
c l a i m a n t f o r her r i g h t arm i m p a i r m e n t . The c r i t e r i o n f o r r a t i n g 
s c h e d u l e d d i s a b i l i t y i s t h e pe r m a n e n t l o s s o f use o r f u n c t i o n o f 
t h e body p a r t due t o t h e compensable c o n d i t i o n . ORS 6 5 6 . 2 1 4 ( 2 ) . 
I n d e t e r m i n i n g s c h e d u l e d d i s a b i l i t y , we c o n s i d e r d i s a b l i n g p a i n as 
w e l l as m e c h a n i c a l i m p a i r m e n t . See Boyce v. Sambo's R e s t a u r a n t s , 
44 Or App 305 (1980 ) . 

As d i s c u s s e d a b o v e , c l a i m a n t ' s l i m i t a t i o n s a r e due t o 
d i s a b l i n g p a i n . The a d m i n i s t r a t i v e g u i d e l i n e s a p p l i c a b l e , t o 
t h i s case s u g g e s t an award o f 5 p e r c e n t t o 15 p e r c e n t f o r 
d i s a b l i n g p a i n . See f o r m e r OAR 4 3 6 - 3 0 - 2 2 0 ( 3 ) . However, t h e 
r e c o r d s u p p o r t s a somewhat g r e a t e r a w a r d . Dr. P o u l s o n o p i n e d t h a t 
c l a i m a n t had a s i g n i f i c a n t d e g r e e o f d i s a b l i n g p a i n w i t h 
r e p e t i t i v e use o f her r i g h t arm, and he r e s t r i c t e d h er f r o m 
l i f t i n g o v e r 10 pounds and r e p e t i t i v e p u s h i n g , p u l l i n g o r 
g r a s p i n g . M o r e o v e r , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she i s l e s s 
a b l e t o w r i t e and do y a r d w o r k , t h a t she i s no l o n g e r a b l e t o do 
n e e d l e work o r d r i v e o v e r an h o u r , and t h a t she now uses h e r l e f t 
arm t o p e r f o r m many h o u s e k e e p i n g c h o r e s w h i c h she f o r m e r l y 
p e r f o r m e d w i t h h e r r i g h t arm. 

I n l i g h t o f t h e s e f a c t o r s , we f i n d t h a t c l a i m a n t has 
s u s t a i n e d a m i l d l y m o d e r a t e p e r m a n e n t i m p a i r m e n t i n h e r r i g h t 
arm. A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s award o f 25 p e r c e n t 
p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 5, 1988 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $932. 

-1012-



NEIL J. POWERS, Claimant WCB 87-04526 & 87-03217 
Black, et al ., Claimant's Attorneys August 12, 1988 
Ronald Pomeroy (SAIF), Defense Attorney Order on Review 
Cowling & Heysell, Defense Attorneys 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) 
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e N e a l ' s o r d e r t h a t : 
( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
back c o n d i t i o n ; and ( 2 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . SAIF 
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
awarded c l a i m a n t an a t t o r n e y f e e f o r h i s s e r v i c e s a t h e a r i n g . We 
a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o r "new 
i n j u r y " o f h i s compensable back c o n d i t i o n . 

2. I f SAIF i s f o u n d t o be r e s p o n s i b l e f o r c l a i m a n t ' s 
back c o n d i t i o n , w h e t h e r c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e 
f o r h i s s e r v i c e s a t h e a r i n g . 

FINDINGS OF FACT 

C l a i m a n t , 34 a t t h e t i m e o f h e a r i n g , has w o r k e d most o f 
h i s l i f e a t p h y s i c a l l a b o r j o b s . C l a i m a n t w o r k e d f o r L i b e r t y ' s 
i n s u r e d a b o u t two y e a r s as a l u m b e r s t i c k e r f e e d e r . Over a p e r i o d 
o f n i n e m o n t h s , he s l o w l y d e v e l o p e d l ow b a c k , l e f t s h o u l d e r and 
h i p p a i n w h i l e f e e d i n g a j o i n t m a c h i n e . He l e f t work on A p r i l 1 , 
1985. 

C l a i m a n t t r e a t e d w i t h Dr. A l b r e c h t , c h i r o p r a c t o r , and 
s u b s e q u e n t l y w i t h Dr. P o t t e r , o r t h o p e d i c s u r g e o n . Dr. P o t t e r 
d i a g n o s e d back p a i n w i t h l u m b a r - 5 n e r v e r o o t i r r i t a t i o n , p r o b a b l y 
s e c o n d a r y t o r e p e t i t i v e v o c a t i o n a l i n j u r y . X - r a y s showed a 
r e v e r s e s p o n d y l o l i s t h e s i s a t L5-S1. Dr. P o t t e r t r e a t e d c l a i m a n t 
w i t h p h y s i c a l t h e r a p y and t r a c t i o n . 

On A p r i l 3, 1985, c l a i m a n t f i l e d .an i n j u r y c l a i m , w h i c h 
was d e n i e d . 

On A p r i l 16, 1985, Dr. P o t t e r r e l e a s e d c l a i m a n t f o r work 
w i t h no r e s t r i c t i o n s . C l a i m a n t r e t u r n e d t o m o d i f i e d d u t y . 
Dr. P o t t e r n o t e d t h a t c l a i m a n t had r e s o l v i n g m i n i m a l l o w back 
p a i n . He f e l t c l a i m a n t s h o u l d c o n t i n u e i n m o d i f i e d work f o r a 
mo n t h . When c l a i m a n t saw Dr. P o t t e r i n May 1985, c l a i m a n t f e l t 
t h a t he c o u l d n o t c o n t i n u e t o work because o f s e v e r e back p a i n 
w h i c h had come on d u r i n g t h e l a s t week o r week and a h a l f . 
Dr. P o t t e r d i a g n o s e d r e c u r r e n t l ow back s t r a i n . Dr. P o t t e r w a n t e d 
t o keep c l a i m a n t w o r k i n g a t h i s n o r m a l d u t i e s w i t h o n l y a b o u t h a l f 
t i m e f e e d i n g t h e m a c h i n e . However, t h i s c o n t i n u e d t o c a u s e 
c l a i m a n t p r o b l e m s ; t h e r e f o r e , Dr. Dunn, n e u r o l o g i s t , r e t u r n e d 
c l a i m a n t t o t h e r a p y and t r a c t i o n . By t h e end o f May 1985, 
c l a i m a n t had i m p r o v e d . D u r i n g t h a t t i m e , however, c l a i m a n t had 
been f o r c e d t o q u i t h i s j o b s i n c e r e p e a t e d r e q u e s t s t h a t he be 
t a k e n o f f c e r t a i n a g g r a v a t i n g a c t i v i t i e s went unheeded by h i s 
e m p l o y e r . 

Dr.' P o t t e r c o n t i n u e d t o t r e a t c l a i m a n t a f t e r he l e f t 
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employment w i t h L i b e r t y ' s i n s u r e d . He saw c l a i m a n t on June 20, 
1985 and J u l y 9, 1985. He i n j e c t e d c l a i m a n t ' s , b a c k . On J u l y 9, 
1985, Dr. P o t t e r d i a g n o s e d r e s o l v i n g l o w back p a i n , s e c o n d a r y t o 
t h e i n d u s t r i a l i n j u r y . He f o u n d c l a i m a n t s t a t i o n a r y and f e l t 
c l a i m a n t had r e t u r n e d t o p r e i n j u r y • s t a t u s . C l a i m a n t t r e a t e d f r o m 
J u l y 1985 t o O c t o b e r 1985 w i t h Dr. A l b r e c h t ; Dr. P o t t e r was n o t 
aware o f c l a i m a n t ' s c o n t i n u e d t r e a t m e n t . C l a i m a n t c o n t i n u e d t o 
have low back symptoms, even t h o u g h he no l o n g e r had t r e a t m e n t 
a f t e r O c t o b e r 1985. 

• On December ' 30 , • 1985, a' h e a r i n g was h e l d c o n c e r n i n g t h e 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . By a J a n u a r y 28, 
1986 o r d e r , a p r i o r R e f e r e e f o u n d c l a i m a n t ' s c l a i m c o m p e n s a b l e . 
T h e r e a f t e r , t h e c l a i m was c l o s e d by a March 6, 1986 D e t e r m i n a t i o n 
O r d e r t h a t g r a n t e d him p e r i o d s o f t e m p o r a r y t o t a l and t e m p o r a r y 
p a r t i a l d i s a b i l i t y c o m p e n s a t i o n f r o m A p r i l 1 , 1985 t h r o u g h A p r i l 
16, 1985. 

I n December 1985, c l a i m a n t o b t a i n e d a b o u t two weeks o f 
t e m p o r a r y work g r i n d i n g m e t a l w i t h SAIF's i n s u r e d . He t h e n w o r k e d 
o f f and on i n t h e w e l d i n g shop r e p a i r i n g heavy e q u i p m e n t f o r two' 
m o n t h s f o r a t o t a l o f 80 h o u r s . A f t e r J a n u a r y 1986, he d i d n o t 
work u n t i l he o b t a i n e d a f u l l - t i m e p o s i t i o n w i t h SAIF's i n s u r e d on 
June 23, 1986, w i t h t h e e x c e p t i o n o f a few h o u r s he w o r k e d m o v i n g 
p i p e and h a u l i n g hay. C l a i m a n t , who c o n t i n u e d t o have l o w back 
p a i n , e x p e r i e n c e d i n c r e a s e d symptoms w i t h h i s t e m p o r a r y w o r k . 

A f t e r June 1986 c l a i m a n t ' s work a t SAIF's i n s u r e d 
r e q u i r e d t h a t he l i f t up t o 30 p o unds. He s t o o d a t an a d j u s t a b l e 
bench and a p p l i e d a g r i n d e r t o m e t a l d o o r s and o t h e r p a r t s o f a 
wood s t o v e . He d e v e l o p e d i n c r e a s i n g l e f t arm, s h o u l d e r and low 
back p a i n . He was o n l y a b l e t o work an a v e r a g e o f t h r e e d ays o f a 
r e g u l a r f i v e - d a y week due t o low back p a i n . I n A u g u s t 1986, he 
r e t u r n e d f o r t r e a t m e n t ' w i t h Dr.. A l b r e c h t / He c o n t i n u e d t o work 
u n t i l November 15, 1986, when he was r e p l a c e d because he a s k e d f o r 
t o o much t i m e o f f work as- a r e s u l t o f back: p a i n . A f t e r he l e f t 
w o r k , h i s symptoms i m p r o v e d t o t h e l e v e l a t w h i c h t h e y had been 
s i n c e J u l y 1985. 

I n December 1986, c l a i m a n t saw Dr. Dunn, n e u r o l o g i s t , on 
r e f e r r a l - f r o m h i s a t t o r n e y . • X - r a y s .showed an e s s e n t i a l l y n o r m a l 
l u m b a r s p i n e w i t h m i l d d e g e n e r a t i v e c h a n g e s . Dr. Dunn d i a g n o s e d a 
m y o f a s c i a l s yndrome, l e f t s c a p u l a r and c h r o n i c l u m b o s a c r a l 
m u s c u l a r s t r a i n . '.He.treated c l a i m a n t w i t h p h y s i c a l t h e r a p y . 

On December 30, 1986, Dr.. Dunn saw c l a i m a n t i n a 
f o l l o w - u p e x a m i n a t i o n . Dr. Dunn a l s o saw c l a i m a n t on t h r e e 
o c c a s i o n s i n J a n u a r y and F e b r u a r y 1987. C l a i m a n t i m p r o v e d w i t h 
p h y s i c a l t h e r a p y and r e l a x a t i o n t r a i n i n g . 

On F e b r u a r y 17, 1987, L i b e r t y d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m on t h e g r o u n d t h a t c l a i m a n t s u s t a i n e d a new 
i n j u r y i n 1986;. On March 20, 1987, c l a i m a n t f i l e d a new i n j u r y 
c l a i m . L i b e r t y r e q u e s t e d an- ORS 656.307 O r d e r . 

. I n March 1987, Dr. Dunn saw c l a i m a n t . On A p r i l 1 , 1987 , 
he f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n 
t o e m p l o y m e n t . w i t h a 35 pound l i f t i n g r e s t r i c t i o n and r e s t r i c t i o n 
i n r e p e t i t i v e use o f h i s arms. 

On, Ap.r.il 28, .1987, an ORS 656.307- O r d e r was i s s u e d w h i c h 
named SAIF as t h e p a y i n g a g e n t . 
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C l a i m a n t ' s employment w i t h SAIF's i n s u r e d , w h i c h 
i n v o l v e d p o l i s h i n g b r a s s , d i d n o t s i g n i f i c a n t l y c o n t r i b u t e t o t h e 
lo w back symptoms t h a t he e x p e r i e n c e d f r o m December 1986 t o March 
1987. C l a i m a n t ' s back p r o b l e m s a s s o c i a t e d w i t h t h e b r a s s 
p o l i s h i n g a c t i v i t i e s r e p r e s e n t e d a m i n o r e x a c e r b a t i o n . The 
a c t i v i t i e s a t SAIF's i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . 

CONCLUSIONS OF LAW 

The R e f e r e e s e t a s i d e L i b e r t y ' s d e n i a l o f c l a i m a n t 
a g g r a v a t i o n c l a i m based upon t h e p e r s u a s i v e n e s s o f c l a i m a n t ' s 
t e s t i m o n y and Dr. Dunn's o p i n i o n r e g a r d i n g c a u s a t i o n . We a g r e e . 

The main i s s u e i n v o l v e s r e s p o n s i b i l i t y f o r c l a i m a n t 1 s 
back c o n d i t i o n a f t e r A u g u s t 1986. I n t h i s c a s e , where t h e r e was 
no s p e c i f i c i n j u r y a t e i t h e r t h e f i r s t o r second e m p l o y e r , b u t t h e 
f i r s t e m p l o y e r was f o u n d r e s p o n s i b l e f o r c l a i m a n t ' s i n i t i a l 
o c c u p a t i o n a l d i s e a s e c l a i m , t h e f i r s t e m p l o y e r r e m a i n s r e s p o n s i b l e 
i f t h e s u b s e q u e n t e x p o s u r e m e r e l y r e a c t i v a t e s symptoms b u t does 
n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n o r 
d i s a b i l i t y , o r , i n o t h e r w o r d s , does n o t wor s e n t h e u n d e r l y i n g 
c o n d i t i o n . I n d u s t r i a l I n d e m n i t y Co. v. Weaver, 81 Or App 493, 497 
( 1 9 8 6 ) . We a g r e e w i t h t h e R e f e r e e t h a t L i b e r t y ' s i n s u r e d , t h e 
f i r s t e m p l o y e r , r e m a i n s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

On A p r i l 14, 1987, Dr. Dunn o p i n e d t h a t c l a i m a n t ' s b r a s s 
p o l i s h i n g a c t i v i t i e s d i d n o t s i g n i f i c a n t l y c o n t r i b u t e t o t h e 
symptoms f o r w h i c h he had seen c l a i m a n t f r o m December 1986 t h r o u g h 
March 1987. Dr.' Dunn b e l i e v e d t h a t t h o s e a c t i v i t i e s o n l y caused a 
v e r y t e m p o r a r y and m i n o r e x a c e r b a t i o n , b u t he d i d n o t f e e l t h a t 
t h e y r e p r e s e n t e d an i n d e p e n d e n t • c o n t r i b u t i n g f a c t o r . 

On A p r i l 23, 1987, Dr. P o t t e r r e p o r t e d t h a t s i n c e t h e r e 
had been no a c t i v i t y i n c l a i m a n t ' s f i l e f r o m J u l y 1985 u n t i l he 
saw a c h i r o p r a c t o r i n September 1986 and c l a i m a n t had a y e a r and a 
h a l f o f no p a i n i n h i s b a c k , he f e l t t h a t c l a i m a n t had r e c o v e r e d 
f r o m h i s 1985 i n j u r y and had s u s t a i n e d a new i n j u r y i n 1986. 

A l s o on A p r i l 23, 1987, Dr. Dunn o p i n e d t h a t c l a i m a n t ' s 
work a t SAIF's i n s u r e d , t h e second e m p l o y e r , w h i c h i n c l u d e d 
p o l i s h i n g c o p p e r , r e p r e s e n t e d a m i n o r a g g r a v a t i o n , e v i d e n c e d by 
t h e change i n c l a i m a n t ' s s y m p t o m a t o l o g y . 

On A p r i l 24, 1987, Dr. A l b r e c h t r e p o r t e d t h a t c l a i m a n t 
had s u s t a i n e d m u l t i p l e w o r k - r e l a t e d i n j u r i e s w h i c h u l t i m a t e l y 
r e s u l t e d i n h i s l e a v i n g employment i n November 1986. 

Dr. Dunn's o p i n i o n t h a t c l a i m a n t ' s work a c t i v i t i e s a t 
t h e second e m p l o y e r c a used a t e m p o r a r y m i n o r e x a c e r b a t i o n o f 
symptoms, b u t were n o t an i n d e p e n d e n t c o n t r i b u t i n g f a c t o r , was t h e 
most p e r s u a s i v e m e d i c a l e v i d e n c e . H i s a n a l y s i s o f c a u s a t i o n was 
based upon a c o r r e c t h i s t o r y o f c l a i m a n t ' s c o n t i n u i n g s y m p t o m o l o g y 
f o l l o w i n g t h e 1985 i n j u r y . 

Dr. P o t t e r , on t h e o t h e r hand, who had n o t t r e a t e d 
c l a i m a n t f o r o v e r a y e a r , was unaware t h a t c l a i m a n t c o n t i n u e d t o 
seek t r e a t m e n t f r o m Dr. A l b r e c h t f o r back p r o b l e m s . Dr. P o t t e r 
was a l s o unaware t h a t c l a i m a n t c o n t i n u e d t o have symptoms e v e n 
a f t e r he s t o p p e d s e e i n g Dr. A l b r e c h t . T h e r e f o r e , Dr. P o t t e r ' s 
o p i n i o n t h a t by 1986 c l a i m a n t had r e c o v e r e d f r o m h i s 1985 
w o r k - r e l a t e d back p r o b l e m s was based upon an e r r o n e o u s h i s t o r y and 
i s n o t p e r s u a s i v e . -1015-



Dr.- Dunn's o p i n i o n i s more i n a c c o r d w i t h : t h e f a c t s . 
A c c o r d i n g t o c l a i m a n t ' s c r e d i b l e t e s t i m o n y , he was n e v e r p a i n f r e e 
f o l l o w i n g h i s 1985 i n j u r y a t L i b e r t y ' s i n s u r e d . The t e m p o r a r y 
j o b s i n w h i c h he engaged p r i o r t o h i s work a t SAIF's i n s u r e d 
c a u s e d an i n c r e a s e i n back symptoms. From O c t o b e r 1985 u n t i l 
A u g u s t 1986 he d i d n o t r e c e i v e m e d i c a l t r e a t m e n t because he hoped 
h i s p r o b l e m s w o u l d go away w i t h r e s t . A l s o , he had some f i n a n c i a l 
d i f f i c u l t i e s . The back p r o b l e m s t h a t he had a t SAIF's i n s u r e d 
were t h e same p r o b l e m s t h a t he had w h i l e w o r k i n g a t L i b e r t y ' s 
i n s u r e d , o n l y n o t as p a i n f u l . 

We c o n c l u d e t h a t c l a i m a n t ' s work a t SAIF's i n s u r e d d i d 
n o t w o r s e n h i s u n d e r l y i n g back c o n d i t i o n . T h e r e f o r e , L i b e r t y 
r e m a i n s r e s p o n s i b l e f o r t h a t same c o n d i t i o n . 

S i n c e we f i n d L i b e r t y r e s p o n s i b l e and i t d i d n o t r a i s e 
c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g , 
we w i l l n o t a d d r e s s SAIF's a r g u m e n t on Boar d r e v i e w t h a t , s h o u l d 
i t be f o u n d r e s p o n s i b l e , c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o a 
f e e f o r h i s s e r v i c e s a t h e a r i n g . 

ORS 656 . 382,(2.) s t a t e s t h a t i f an i n s u r e r i n i t i a t e s a 
r e q u e s t f o r r e v i e w a n d . t h e Board f i n d s t h a t t h e c o m p e n s a t i o n 
awarded t o c l a i m a n t s h o u l d n o t be d i s a l l o w e d ox r e d u c e d , t h a t 
i n s u r e r s h a l l be r e q u i r e d t o pay t o t h e c l a i m a n t o r c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e a t t o r n e y f e e . However, a r e a s o n a b l e 
a t t o r n e y f e e w i l l be a l l o w e d u n d e r t h e s e c i r c u m s t a n c e s o n l y 
w h e r e : ( 1 ) . t h e . r e v i e w w a s • r e q u e s t e d by t h e i n s u r e r ; ( 2 ) 
c l a i m a n t ' s c o m p e n s a t i o n was n o t d i s a l l o w e d o r r e d u c e d ; and ( 3 ) 
c l a i m a n t ' s a t t o r n e y a c t u a l l y p e r f o r m e d s e r v i c e s on r e v i e w . 
S h i r l e y M. Brown, 40 Van N a t t a 879 ( J u l y 27, 1 9 8 8 ) . I n t h e 
p r e s e n t c a s e , t h e i n s u r e r r e q u e s t e d r e v i e w . C l a i m a n t ' s s t a k e i n 
t h e outcome o f o u r d e t e r m i n a t i o n o f r e s p o n s i b i l i t y amounted t o 
$86.72 p e r week f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s . T h a t award was 
n e i t h e r d i s a l l o w e d n o r r e d u c e d . C l a i m a n t ' s c o u n s e l , ' h o w e v e r , d i d 
n o t f i l e a b r i e f w i t h t h e - B o a r d o r o t h e r w i s e p e r f o r m s e r v i c e s on 
r e v i e w . T h e r e f o r e , n o : f e e i s aw a r d e d . 

ORDER 

T h e . R e f e r e e ' s o r d e r .dated May 28, 1987 i s a f f i r m e d . The 
Bo a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e by L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l , n o t t o exceed $490. 

KENYON D. RUSSELL, Claimant WCB 87-02111 
Doblie & Associates, Claimant's Attorneys August 12, 1988 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by Boar d Members Joh n s o n and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s l o w back i n j u r y c l a i m . We 
a f f i r m . 

ISSUE 

The i s s u e i s c o m p e n s a b i l i t y . 

FINDINGS' OF FACT 

C l a i m a n t , 23 y e a r s ; o l d a t t h e t i m e o f h e a r i n g , was employed by 
t h e e m p l o y e r as a g r e e n c h a i n p u l l e r , w h i c h r e q u i r e d p u l l i n g and 
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C l a i m a n t seeks remand t o e s t a b l i s h t h a t he had s u r g e r y 
on A u g u s t 2 1 , 1987 f o r h i s low back c o n d i t i o n and t o o f f e r new 
e v i d e n c e o b t a i n e d as a r e s u l t o f s u r g e r y . The m e d i c a l r e p o r t s 
w h i c h c l a i m a n t w o u l d o f f e r on remand i n c l u d e p o s t - o p e r a t i v e 
r e p o r t s s u g g e s t i n g t h a t c l a i m a n t d i d n o t s u f f e r f r o m a h e r n i a t e d 
d i s c . 

CONCLUSIONS OF LAW AND OPINION 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) , we may remand t o t h e R e f e r e e 
f o r t a k i n g o f a d d i t i o n a l e v i d e n c e when we d e t e r m i n e t h a t a c a s e 
has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . The C o u r t o f A p p e a l s has h e l d t h a t , when s u r g e r y done 
b e f o r e an o r d e r becomes f i n a l sheds l i g h t on t h e i s s u e o f 
c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n , c l a i m a n t s h o u l d have an 
o p p o r t u n i t y t o e x p l o r e f u l l y t h e m e d i c a l o p i n i o n s f o l l o w i n g 
s u r g e r y . Parmer v. P l a i d P a n t r y #54, 76 Or App 405, 409 ( 1 9 8 5 ) . 

C l a i m a n t has un d e r g o n e low back s u r g e r y w h i c h has 
a p p a r e n t l y i m p r o v e d h i s c o n d i t i o n , and w h i c h has a l s o i d e n t i f i e d 
t h e p h y s i c a l s o u r c e o f h i s p a i n , an unknown a t t h e t i m e o f 
h e a r i n g . Under Parmer, c l a i m a n t i s e n t i t l e d t o e x p l o r e w h e t h e r i t 
i s c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 

ORDER 

T h i s case i s remanded t o t h e P r e s i d i n g R e f e r e e f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

ALVIN L. WOODRUFF, Claimant WCB 85-09473 
Coons & Cole, Claimant's Attorneys August 12, 1988 
Lindsay, e t a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e G a l t o n ' s 
o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r w h i c h awarded c l a i m a n t 15 
p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a low back 
c o n d i t i o n . C l a i m a n t f a i l e d t o t i m e l y f i l e h i s a p p e l l a n t ' s b r i e f . The 
s e l f - i n s u r e d e m p l o y e r d e c l i n e d t o s u b m i t a r e s p o n d e n t ' s b r i e f . The 
s o l e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y i n j u r e d h i s back i n 1973 i n a 
comp e n s a b l e work i n c i d e n t . A lumb a r l a m i n e c t o m y was p e r f o r m e d i n 
November 1973. He s u b s e q u e n t l y r e c e i v e d an award o f p e r m a n e n t p a r t i a l 
d i s a b i l i t y i n an amount n o t s p e c i f i e d i n t h e r e c o r d . 

I n J u l y 1983, c l a i m a n t c o m p e n s a b l y i n j u r e d h i s l e f t knee 
w h i l e p e r f o r m i n g m a i n t e n a n c e work on a r o c k c r u s h e r . He s u b s e q u e n t l y 
d e v e l o p e d back p a i n s e c o n d a r y t o an a b n o r m a l g a i t r e s u l t i n g f r o m t h e 
knee i n j u r y . 

H i s t r e a t i n g p h y s i c i a n f o r b o t h h i s knee and h i s back has 
been Dr. H o p p e r t , o r t h o p e d i c s u r g e o n . Dr. H o p p e r t f i r s t n o t e d back 
p a i n i n a December 1984 c h a r t n o t e . He p r e s c r i b e d c o n s e r v a t i v e 
t r e a t m e n t i n t h e f o r m o f m e d i c a t i o n , e x e r c i s e and at-home t r a c t i o n . 

C l a i m a n t was 49 y e a r s o l d a t t h e t i m e o f h e a r i n g . He 
a c q u i r e d a h i g h s c h o o l g r a d u a t e e q u i v a l e n c y d e g r e e and a t w o - y e a r 
a s s o c i a t e s d e g r e e i n i n d u s t r i a l d r a f t i n g . He has e l e c t r o n i c s and 
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w e l d i n g e x p e r i e n c e . He u n d e r w e n t v o c a t i o n a l t r a i n i n g where he l e a r n e d 
c i v i l e n g i n e e r i n g and c o m p u t e r i z e d d r a f t i n g s k i l l s . At t h e t i m e o f 
h e a r i n g , he was w o r k i n g i n a t e m p o r a r y j o b as a d r a f t s m a n a t a wage o f 
S18 p e r h o u r . At t h e t i m e o f h i s i n j u r y , he was e a r n i n g a p p r o x i m a t e l y 
$15 p e r h o u r . 

C l a i m a n t ' s l o w back p a i n i n v o l v e s a c o n s t a n t d u l l ache i n 
h i s l o w e r back w h i c h r a d i a t e s i n t o t h e b u t t o c k s . The p a i n i s 
i n c r e a s e d w i t h a c t i v i t y and p r o l o n g e d s i t t i n g . C l a i m a n t t a k e s a s p i r i n 
f o r t h e p a i n . He uses a TENS u n i t o c c a s i o n a l l y f o r b o t h h i s back and 
knee p a i n and a l s o o c c a s i o n a l l y uses a back b r a c e . 

C l a i m a n t ' s l o w back i m p a i r m e n t as a r e s u l t o f h i s 
co m p e n s a b l e 1983 i n j u r y i s i n t h e m i l d r a n g e . 

CONCLUSIONS AND OPINION 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y 
o r c o n d i t i o n . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g t h e l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t 
r e s u l t i n g f r o m t h e c o m p e n s a b l e i n j u r y and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t s e q . We 
a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; 
F r a i j o v. F r e d N. Bay News Co., 59 Or App 260, 269 ( 1 9 8 2 ) . 

Dr. H o p p e r t r e p o r t e d i n June 1985 t h a t c l a i m a n t ' s l ow back 
i m p a i r m e n t was i n t h e - m i l d r a n g e . N i n e months l a t e r , he s t a t e d t h a t 
t h e i m p a i r m e n t was m i l d t o m o d e r a t e . He f u r t h e r s t a t e d t h a t c l a i m a n t 
had e x p e r i e n c e d an i n c r e a s e i n h i s symptoms f r o m h i s p r e e x i s t i n g l o w 
back c o n d i t i o n b u t t h a t h i s c u r r e n t i m p a i r m e n t was p r i m a r i l y a r e s u l t 
o f h i s p r e e x i s t i n g p r o b l e m s . We c o n c l u d e t h a t c l a i m a n t ' s l o w back 
i m p a i r m e n t due t o h i s compe n s a b l e i n j u r y i s i n t h e m i l d r a n g e . See 
ORS 6 5 6 . 2 1 4 ( 5 ) . 

Dr. H o p p e r t has a l s o / l i m i t e d c l a i m a n t t o l i g h t w o r k . I t i s 
n o t c l e a r , h o w e v e r , how much o f t h i s l i m i t a t i o n ' r e s u l t s f r o m 
c l a i m a n t ' s knee d i s a b i l i t y and-how much r e s u l t s f r o m h i s l o w back 
p a i n . Our sense f r o m r e a d i n g Dr. H o p p e r t ' s r e p o r t s i s t h a t a t l e a s t a 
s i g n i f i c a n t p o r t i o n o f t h i s l i m i t a t i o n , i s a consequ e n c e o f h i s knee 
c o n d i t i o n . C l a i m a n t has r e c e i v e d an award o f s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r h i s knee. That award i s n o t b e f o r e us on r e v i e w . 

C l a i m a n t ' s age o f 49 y e a r s i s a n e g a t i v e f a c t o r i n r a t i n g 
h i s l o s s o f . e a r n i n g c a p a c i t y . I n a d d i t i o n , a s i z a b l e p o r t i o n o f h i s 
p r i o r work e x p e r i e n c e has been i n o c c u p a t i o n s f r o m w h i c h he i s now 
p r e c l u d e d . However, he has u n d e r g o n e s u c c e s s f u l v o c a t i o n a l t r a i n i n g 
so t h a t he i s now c a p a b l e o f p e r f o r m i n g d r a f t i n g work w h i c h i s w i t h i n 
h i s p h y s i c a l c a p a b i l i t i e s and w h i c h p r e s e n t l y p r o d u c e s a wage i n 
e x c e s s o f h i s p r e i n j u r y wage. A f t e r c o n s i d e r i n g t h e s e a f o r e m e n t i o n e d 
f a c t o r s , we c o n c l u d e t h a t t h e 15 p e r c e n t p e r m a n e n t d i s a b i l i t y awarded 
by D e t e r m i n a t i o n O r d e r a d e q u a t e l y c o m pensates c l a i m a n t - f o r h i s l o s s o f 
e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1987 i s a f f i r m e d . 
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DICK A. COLE, C l a i m a n t WCB TP-88012 
Mai agon & Moore, C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
Schwabe, et a l . , D e f e n s e A t t o r n e y s T h i r d P a r t y P a r t i a l D i s t r i b u t i o n 

O r d e r 
C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a 

d i s p u t e c o n c e r n i n g t h e j u s t and p r o p e r d i s t r i b u t i o n o f t h e 
p r o c e e d s f r o m a p r o p o s e d t h i r d p a r t y s e t t l e m e n t . See ORS 656.587; 
6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , t h e d i s p u t e i n v o l v e s t h e d i s t r i b u t i o n 
o f t h e p r o c e e d s f r o m a " s t r u c t u r e d s e t t l e m e n t . " 

FINDINGS 

I n March 1986, w h i l e p e r f o r m i n g h i s employment d u t i e s as 
a t r u c k e r , c l a i m a n t was i n j u r e d when a f o r k l i f t d r i v e r f o r a n o t h e r 
e m p l o y e r c a used a l o a d o f p i p e p r o d u c t s t o f a l l o n t o h i m . As a 
r e s u l t o f t h e i n c i d e n t , c l a i m a n t s u s t a i n e d i n j u r i e s t o , among 
o t h e r a r e a s , h i s head, l e f t h i p , k n e e s , l o w bac k , g r o i n , and l e f t 
thumb. The c l a i m was a c c e p t e d and c u r r e n t l y r e m a i n s i n open 
s t a t u s , w h i l e c l a i m a n t p a r t i c i p a t e s i n an a u t h o r i z e d t r a i n i n g 
p r o g ram. 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e 
p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t t h e t h i r d p a r t y . T h e r e a f t e r , 
an a c t i o n f o r n e g l i g e n c e was i n i t i a t e d . C l a i m a n t and t h e t h i r d 
p a r t y have a g r e e d t o s e t t l e t h e p e n d i n g l a w s u i t p u r s u a n t t o t h e 
f o l l o w i n g t e r m s . An i n i t i a l lump sum payment o f $200,000. Three 
payments o f $35,000, p a y a b l e on t h e 5 t h , 1 0 t h , and 1 5 t h y e a r 
a n n i v e r s a r y o f t h e s e t t l e m e n t . F i n a l l y , $750 p e r month f o r t h e 
r e m a i n d e r o f c l a i m a n t ' s l i f e . To f i n a n c e t h e s e m o n t h l y and . 
f i v e - y e a r i n s t a l l m e n t s , t h e t h i r d p a r t y w i l l p u r c h a s e an a n n u i t y 
f o r a p p r o x i m a t e l y $136,000. Thus, t h e t o t a l c o s t o f t h e 
s e t t l e m e n t e q u a l s r o u g h l y $336,000. 

The p a y i n g agency does n o t oppose t h e " g r o s s d o l l a r 
amount o f t h e p r o p o s e d s e t t l e m e n t . " I t s l i e n f o r a c t u a l c l a i m 
c o s t s c u r r e n t l y t o t a l $92,701.50. T h i s amount i s c o m p r i s e d o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , m e d i c a l e x p e n s e s , and v o c a t i o n a l 
s e r v i c e b e n e f i t s . Inasmuch as t h e c l a i m p r e s e n t l y r e m a i n s i n open 
s t a t u s , f u r t h e r c o s t s w i l l c o n t i n u e . 

The p r o p o s e d s e t t l e m e n t i s r e a s o n a b l e . The p a y i n g 
a g ency i s e n t i t l e d t o r e c o v e r i t s c u r r e n t l i e n f o r a c t u a l c l a i m 
c o s t s f r o m t h e p r o c e e d s o f t h e s e t t l e m e n t . However, any r e q u e s t 
t o r e c e i v e r e i m b u r s e m e n t f o r f u t u r e e x p e n s e s i s p r e m a t u r e . 

CONTENTIONS 

C l a i m a n t c o n t e n d s t h a t h i s a t t o r n e y i s e n t i t l e d t o a 
o n e - t h i r d s h a r e o f t h e p r e s e n t v a l u e o f t h e s e t t l e m e n t . i . e . , 
$112,000. F u r t h e r m o r e , c l a i m a n t s u b m i t s t h a t h i s a t t o r n e y ' s f e e 
s h o u l d be p a i d f r o m t h e i n i t i a l $200,000 lump sum payment. 

The p a y i n g agency does n o t o b j e c t t o t h e " g r o s s d o l l a r 
amount o f t h e p r o p o s e d s e t t l e m e n t . " However, i t d i s a g r e e s w i t h 
c l a i m a n t ' s p r o p o s e d d i s t r i b u t i o n . S i n c e c l a i m a n t ' s s t a t u t o r y 
o n e - t h i r d s h a r e o f t h e r e m a i n i n g b a l a n c e o f t h e p r o c e e d s w o u l d 
a l s o be p a i d f r o m t h e i n i t i a l lump sum payment, t h e agency s u b m i t s 
t h a t i t s l i e n f o r a c t u a l c l a i m c o s t s w o u l d be s i g n i f i c a n t l y 
c o m p r o m i s e d . T h a t i s , i t w o u l d be r e l e g a t e d t o r e c o v e r i n g i t s 
l i e n " i n b i t s and p i e c e s o v e r c l a i m a n t ' s l i f e t i m e m o n t h l y payments 
and l a t e r lump sum p a y m e n t s . " The agency a r g u e s t h a t s u c h a 
method o f d i s t r i b u t i o n w o u l d n o t be " j u s t and p r o p e r . " 
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As p o s s i b l e s o l u t i o n s t o t h i s p r e d i c a m e n t , t h e agency 
s u g g e s t s s e v e r a l o p t i o n s : ( 1 ) p r o r a t i n g c l a i m a n t ' s a t t o r n e y ' s f e e 
a n d , t h e p a y i n g a g e n c y ' s l i e n so t h a t t h e e f f e c t o f t h e s t r u c t u r e d 
s e t t l e m e n t i s e q u a l i z e d ; ( 2 ) r e d u c i n g c l a i m a n t ' s s h a r e o f t h e 
i n i t i a l lump sum payment t o t h e e x t e n t n e c e s s a r y t o r e i m b u r s e t h e 
agency f o r i t s c u r r e n t a c t u a l . c l a i m c o s t s ; and ( 3 ) r e d u c i n g 
c l a i m a n t ' s a t t o r n e y ' s o n e - t h i r d f e e . 

CONCLUSIONS 

P u r s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o 
r e s o l v e d i s p u t e s c o n c e r n i n g t h e a p p r o v a l o f any compromise o f a 
t h i r d p a r t y a c t i o n . I n e x e r c i s i n g t h i s a u t h o r i t y , we employ o u r 
i n d e p e n d e n t j u d g m e n t t o d e t e r m i n e w h e t h e r t h e compromise i s 
r e a s o n a b l e . N a tasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l a p p r o v e s e t t l e m e n t s n e g o t i a t e d 
b e t w e e n a c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s 
t h e s e t t l e m e n t a p p e a r s t o be g r o s s l y u n r e a s o n a b l e . K a t h r y n I . 
L ooney, 39 Van N a t t a 1140 ( 1 9 8 7 ) , S t e v e n B. L u b i t z , 39 Van N a t t a 
809 ( 1 9 8 7 ) , V i r g i n i a M e r r i l l / 35 Van N a t t a 251 ( 1 9 8 3 ) , Rose 
H e s t k i n d , 35 Van N a t t a 250 ( 1 9 8 3 ) . . 

A f t e r r e v i e w i n g t h i s r e c o r d and a p p l y i n g t h e 
a f o r e m e n t i o n e d s t a n d a r d s , we f i n d t h e p r o p o s e d s e t t l e m e n t t o be 
r e a s o n a b l e . C o n s e q u e n t l y , we a p p r o v e t h e s e t t l e m e n t o f f e r o f 
a p p r o x i m a t e l y $360,000. 

I n r e a c h i n g o u r c o n c l u s i o n , we n o t e t h a t t h e p a y i n g 
a g ency does n o t c o n t e s t t h e " g r o s s d o l l a r amount" o f t h e 
s e t t l e m e n t . As f u r t h e r s u p p o r t f o r o u r d e c i s i o n , we r e l y on t h e 
r e a s o n i n g e x p r e s s e d i n t h e " d i s t r i b u t i o n o f p r o c e e d s " p o r t i o n o f 
t h i s o r d e r . 

H a v i n g r e s o l v e d t h e " a p p r o v a l " i s s u e , we t u r n t o t h e 
" d i s t r i b u t i o n o f p r o c e e d s " q u e s t i o n . 

P u r s u a n t t o ORS 656.578, i f a w o r k e r r e c e i v e s a 
co m p e n s a b l e i n j u r y due t o t h e n e g l i g e n c e o r wrong o f a t h i r d 
p e r s o n , e n t i t l i n g t h e w o r k e r u n d e r ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d p e r s o n , such w o r k e r o r , i f d e a t h r e s u l t s f r o m 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t w h e t h e r t o r e c o v e r 
damages f r o m t h e t h i r d person.- The p r o c e e d s o f any damages 
r e c o v e r e d f r o m a t h i r d p e r s o n by t h e w o r k e r o r b e n e f i c i a r i e s s h a l l 
be s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r i t s s h a r e o f t h e 
p r o c e e d s . ORS 6 5 6 . 5 9 3 ( 1 ) . 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o a c c e p t as 
i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and p r o p e r , " 
p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h he i s 
e n t i t l e d u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f 
T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1987 ) . Any 
c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l 
be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f damages i s 
p r e c i s e . .Robert B. W i l l i a m s , 38 Van N a t t a 119, 123 ( 1 9 8 6 ) , a f f ' d . 
E s t a t e o f T r o y Vance v. W i l l i a m s , s u p r a . ORS 6 5 6 . 5 9 3 ( 1 ) p r o v i d e s 
i n e x a c t d e t a i l how, and i n what o r d e r , t h e p r o c e e d s o f any 
damages s h a l l ' be d i s t r i b u t e d . P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , 
c o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . 
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Then, t h e w o r k e r s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e 
b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . However, t h e amount 
t h a t t h e agency i s " a u t h o r i z e d t o a c c e p t " f r o m a t h i r d p a r t y 
s e t t l e m e n t i s l e s s p r e c i s e t h a n t h e amount o f i t s l i e n f r o m 
damages r e c o v e r e d f r o m a t h i r d p a r t y u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) : 
" j u s t and p r o p e r , " as opposed t o " i t s e x p e n d i t u r e s f o r 
c o m p e n s a t i o n . . . and . . . t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y 
t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n . " E s t a t e o f 
T r o y Vance v. W i l l i a m s , s u p r a . 84 Or App a t page 620. 

The a f o r e m e n t i o n e d s t a t u t e s do n o t d i s c u s s t h e 
d i s t r i b u t i o n o f p r o c e e d s f r o m a t h i r d p a r t y " s t r u c t u r e d " 
s e t t l e m e n t . However, we r e c e n t l y a d d r e s s e d t h i s q u e s t i o n i n R a l p h 
W. Schemmel, 40 Van N a t t a 951 ( A u g u s t 3, 1 9 8 8 ) . I n Schemmel, we 
f o u n d t h a t t h e " p r o c e e d s " o f a t h i r d p a r t y s e t t l e m e n t encompass 
n o t o n l y i m m e d i a t e c a s h p a y m e n t s , b u t a l s o t h e p u r c h a s e o f an 
a n n u i t y . We r e a s o n e d t h a t t h e f a c t t h a t t h e s e a n n u i t y p ayments 
a r e p a y a b l e o v e r a p e r i o d o f y e a r s d i d n o t a l t e r t h e f u n d a m e n t a l 
p r i n c i p l e t h a t t h e y a r e " p r o c e e d s " f r o m a t h i r d p a r t y r e c o v e r y . 
As " p r o c e e d s , " we c o n c l u d e d t h a t t h e y a r e t o be d i s t r i b u t e d i n 
a c c o r d a n c e w i t h t h e s c h e d u l e s e t f o r t h i n ORS 6 5 6 . 5 9 3 ( 1 ) . See ORS 
6 5 6 . 5 9 3 ( 3 ) . 

H e r e , as i n Schemmel, we h o l d t h a t t h e " t o t a l p r o c e e d s " 
o f t h e s t r u c t u r e d s e t t l e m e n t a r e c o m p r i s e d o f t h e i n i t i a l lump sum 
payment p l u s t h e c o s t o f t h e a n n u i t y . We f u r t h e r c o n c l u d e t h a t 
t h e s e p r o c e e d s s h o u l d be d i s t r i b u t e d i n a c c o r d a n c e w i t h t h e 
a f o r e m e n t i o n e d s t a t u t o r y s c h e d u l e . P u r s u a n t t o t h a t s c h e d u l e , 
i n c u r r e d l i t i g a t i o n c o s t s and a t t o r n e y f e e s s h a l l i n i t i a l l y be 
p a i d , f o l l o w e d by t h e w o r k e r ' s s t a t u t o r y o n e - t h i r d s h a r e o f t h e 
r e m a i n i n g b a l a n c e . See ORS 656 . 593 ( 1 ) ( a ) , ( b ) . The p a y i n g 
a g e n c y ' s l i e n a p p l i e s o n l y a f t e r t h e a f o r e m e n t i o n e d s h a r e s have 
been d i s b u r s e d . See ORS 656.593 ( 3 ) ; 656 . 593 ( 1 ) ( c ) . 

The p a y i n g a g e n c y ' s p r o p o s a l t o p r o r a t e i t s and 
c l a i m a n t ' s a t t o r n e y ' s s h a r e o f t h e i n i t i a l lump sum payment has 
some a p p e a l . We r e c o g n i z e t h e a g e n c y ' s o b j e c t i v e t o " f u l l y 
e q u a l i z e " t h e i m p a c t o f t h e s e t t l e m e n t among t h e p a r t i e s . Y e t , as 
s t a t e d i n Schemmel, we c o n s i d e r t h e s t a t u t o r y d i s t r i b u t i o n scheme 
t o be b o t h c l e a r and p r e c i s e . T h a t i s , t h e a f o r e m e n t i o n e d 
s c h e d u l e c o n c e r n s t h e d i s t r i b u t i o n o f t h e " t o t a l p r o c e e d s " o f any 
damages r e c o v e r e d f r o m a t h i r d p e r s o n . See ORS 6 5 6 . 5 9 3 ( 1 ) . 
Inasmuch as t h e i n s t a l l m e n t s r e p r e s e n t amounts r e c o v e r e d f r o m a 
t h i r d p e r s o n , we c o n c l u d e t h a t t h e c o s t o f p u r c h a s i n g t h e a n n u i t y 
t o f u n d t h o s e i n s t a l l m e n t s s h o u l d l i k e w i s e be i n c l u d e d as " t o t a l 
p r o c e e d s " o f t h e s e t t l e m e n t . As s u c h , t h e s e " t o t a l p r o c e e d s " 
s h a l l be a p p o r t i o n e d i n a c c o r d a n c e w i t h t h e s t a t u t o r y d i s t r i b u t i o n 
scheme. See ORS 6 5 6 . 5 9 3 ( 3 ) ; 6 5 6 . 5 9 3 ( 1 ) , ( 2 ) . 

We a c k n o w l e d g e t h a t t h e d i s t r i b u t i o n o f t h e " t o t a l 
p r o c e e d s " o f t h e s t r u c t u r e d s e t t l e m e n t t o c l a i m a n t and h i s 
a t t o r n e y f r o m t h e i n i t i a l $200,000 lump sum payment w i l l l e a v e a 
m i n i m a l r e m a i n i n g b a l a n c e t o w h i c h t h e p a y i n g a g e n c y ' s l i e n f o r 
a c t u a l c l a i m c o s t s can i m m e d i a t e l y a p p l y . However, as we 
e x p l a i n e d i n Schemmel, t h e d i s t r i b u t i o n scheme a p p l i e s t o t h e 
" t o t a l p r o c e e d s " o f t h e r e c o v e r y and c l e a r l y s p e c i f i e s t h e o r d e r 
o f p a r t i c i p a t i o n . Thus, t h e p a y i n g agency w i l l s h a r e i n t h e 
r e c o v e r y o n l y a f t e r c l a i m a n t ' s and h i s a t t o r n e y ' s p o r t i o n s have 
been d i s t r i b u t e d . 

The amount o f t h e p a y i n g a g e n c y ' s c u r r e n t l i e n f o r i t s 
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a c t u a l c l a i m c o s t s i s n o t i n d i s p u t e . T h i s i s $92,701.50. 
C o n s e q u e n t l y , we f i n d t h a t t h e agency i s e n t i t l e d t o r e i m b u r s e m e n t 
f o r t h e s e f u n d s f r o m t h e " t o t a l p r o c e e d s " o f t h e s e t t l e m e n t . T h i s 
r e i m b u r s e m e n t s h a l l i n i t i a l l y come f r o m t h e b a l a n c e o f t h e 
$200,000 lump sum payment r e m a i n i n g a f t e r c l a i m a n t ' s a t t o r n e y and 
c l a i m a n t have r e c e i v e d t h e i r s h a r e s . Inasmuch as t h e $750 m o n t h l y 
and $35,000 f i v e - y e a r i n s t a l l m e n t s a l s o r e p r e s e n t t h e " t o t a l 
p r o c e e d s " f r o m t h e s t r u c t u r e d s e t t l e m e n t , r e i m b u r s e m e n t f o r t h e 
r e m a i n i n g p o r t i o n o f t h e agency ' s l i e n f o r i t s a c t u a l c l a i m c o s t s 
s h a l l be r e a l i z e d f r o m t h e s e p a y m e n t s . 

Because t h e c l a i m has n o t been c l o s e d , i t i s u n c l e a r 
what d e g r e e o f p e r m a n e n t d i s a b i l i t y c l a i m a n t has s u s t a i n e d as a 
r e s u l t o f h i s comp e n s a b l e i n j u r y . S i n c e t h e r e has n o t been a 
f i n a l o r d e r d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y 
a r i s i n g o u t o f h i s c o m p e n s a b l e i n j u r y , we s h a l l d e f e r r u l i n g on 
t h e q u e s t i o n o f t h e p a y i n g a g e n c y ' s e n t i t l e m e n t t o a l i e n f o r i t s 
f u t u r e c l a i m c o s t s . See John T. E l i c k e r , 40 Van N a t t a 68 ( 1 9 8 8 ) ; 
R o b e r t B. W i l l i a m s , 37 Van N a t t a 711 ( 1 9 8 5 ) ; George B e d s a u l , 35 
Van N a t t a 695 ( 1 9 8 3 ) . 

As a f i n a l m a t t e r , we n o t e t h a t c l a i m a n t ' s a t t o r n e y ' s 
f e e f r o m t h e p r o p o s e d s e t t l e m e n t does n o t exceed 33 1/3 p e r c e n t o f 
t h e g r o s s t h i r d p a r t y r e c o v e r y . Inasmuch as t h e f e e does n o t 
exceed t h e a d v i s o r y s c h e d u l e o f f e e e s t a b l i s h e d by t h e B o a r d , i t 
i s c o n s i d e r e d r e a s o n a b l e and i s a u t h o r i z e d . See ORS 
656.593 ( 1 ) ( a ) ; OAR 438-15-095. 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t h e " t o t a l p r o c e e d s " o f t h e t h i r d p a r t y s e t t l e m e n t i n 
a c c o r d a n c e w i t h ORS 656.593 ( 1 ) ( a ) , ( b ) , and ( c ) . The " t o t a l 
proceeds." s h a l l be c o m p r i s e d o f t h e $200, 000 i n i t i a l lump sum 
payment p l u s t h e p u r c h a s e p r i c e o f t h e a n n u i t y n e c e s s a r y ' t o 
g u a r a n t e e c l a i m a n t $750 a month f o r l i f e and $35,000 lump sum 
payments on t h e 5 t h , 1 0 t h , and 1 5 t h y e a r a n n i v e r s a r y o f t h e 
s e t t l e m e n t . . i . e . , a t o t a l o f a p p r o x i m a t e l y $360,000. 

F o l l o w i n g d i s b u r s e m e n t t o c l a i m a n t and h i s a t t o r n e y , t h e 
p a y i n g agency s h a l l . r e c e i v e t h e r e m a i n d e r o f t h e r e m a i n i n g ' b a l a n c e 
o f t h e p r o c e e d s f r o m t h e $200,000 i n i t i a l lump sum payment.. The 
p a y i n g agency s h a l l a l s o r e c e i v e c l a i m a n t ' s $750 m o n t h l y payments 
and $35,000 5-year i n s t a l l m e n t s t o t h e e x t e n t n e c e s s a r y t o r e c e i v e 
f u l l r e i m b u r s e m e n t f o r i t s $92,701.50 c u r r e n t l i e n f o r a c t u a l 
c l a i m c o s t s . 

S h o u l d a d i s p u t e c o n t i n u e t o e x i s t upon f i n a l r e s o l u t i o n 
o f t h e p e r m a n e n t d i s a b i l i t y i s s u e , t h e p a r t i e s s h a l l n o t i f y t h e 
B o a r d o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g t h e p a y i n g a g e n c y ' s 
e n t i t l e m e n t t o a d d i t i o n a l p o r t i o n s o f t h e s e t t l e m e n t p r o c e e d s . 

I T IS SO ORDERED. 

DEBORAH K. HARMON, C l a i m a n t WCB 85-11803 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
Raymond T. S m i t k e ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M u l d e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r h e r l o w . b a c k c o n d i t i o n . We a f f i r m . 
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ISSUE 

On r e v i e w , t h e i s s u e i s a g g r a v a t i o n o f c l a i m a n t ' s low 
back c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compensable low back i n j u r y on 
June 26, 1984. Her c o n d i t i o n was d i a g n o s e d as c e r v i c o d o r s a l 
s t r a i n and c h r o n i c l ow back s t r a i n . Her c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on September 10, 1985 w i t h an award o f 25 
p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

On September 17, 1985, Dr. Baum, o s t e o p a t h , d i a g n o s e d a 
h e r n i a t e d n u c l e u s p u l p o s i s a t L5-S1, w i t h S I n e r v e r o o t 
c o m p r e s s i o n . The c l a i m was r e o p e n e d . T h e r e a f t e r , c l a i m a n t had a 
l a m i n e c t o m y and d i s c e c t o m y on O c t o b e r 7, 1985. 

C l a i m a n t ' s t r e a t i n g o s t e o p a t h , Dr. H e a t h e r i n g t o n , 
r e l e a s e d c l a i m a n t t o s e d e n t a r y - l i g h t work on May 12, 1986. 

On J u l y 17, 1986, c l a i m a n t began w o r k i n g p a r t t i m e a t a 
n u r s i n g home, d o i n g b o o k k e e p i n g and g e n e r a l o f f i c e w o r k . 

The c l a i m was a g a i n c l o s e d by D e t e r m i n a t i o n O r d e r on 
September 24, 1986, w i t h an award o f t e m p o r a r y t o t a l d i s a b i l i t y , 
b u t no a d d i t i o n a l u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t ' s l o w back d i s c o m f o r t began t o w o r s e n . 
Dr. H e a t h e r i n g t o n p r e s c r i b e d a home t r a c t i o n u n i t . By l a t e 
O c t o b e r 1986, c l a i m a n t had i n c r e a s e d p a i n i n h e r l o w b a c k , upper 
b a c k , neck and r i g h t e x t r e m i t y . Because o f her i n c r e a s e d back 
p a i n , h e r e m p l o y e r t e r m i n a t e d h er employment. 

On December 10, 1986, c o n s u l t i n g p h y s i c i a n Dr. A v e r s a n o 
r e p o r t e d t h a t c l a i m a n t ' s p a i n had been w o r s e n i n g f o r t h e p a s t s i x 
m o n t h s . He o r d e r e d an "MRI" w h i c h , on J a n u a r y 20, 1987, r e v e a l e d 
c e n t r a l b u l g i n g o f t h e L5-S1 d i s c . 

On J a n u a r y 25, 1987, c l a i m a n t and her roommate were 
i n v o l v e d i n an a l t e r c a t i o n d u r i n g w h i c h t h e roommate s t r u c k 
c l a i m a n t s e v e r a l t i m e s . C l a i m a n t and her roommate c o n t i n u e d t h i s 
p h y s i c a l l y a b u s i v e b e h a v i o r f o r s e v e r a l m o n t h s , d u r i n g w h i c h t i m e 
c l a i m a n t had a r e s t r a i n i n g o r d e r i s s u e d a g a i n s t t h e roommate.. 
T h e i r f i g h t s i n v o l v e d p r i m a r i l y b l o w s t o t h e f a c e and c h e s t . 

On March 4, 1987, Dr. A v e r s a n o h o s p i t a l i z e d c l a i m a n t . 
She was r e l e a s e d on March 10, 1987, w i t h a f i n a l d i a g n o s i s o f 
l u m b a r r a d i c u l o p a t h y , s o m a t i c d y s f u n c t i o n and b i p o l a r d i s o r d e r 
w i t h d e p r e s s i o n . 

On March 3 1 , 1987, Dr. H e a t h e r i n g t o n saw c l a i m a n t , and 
n o t e d c o n t i n u i n g c o m p l a i n t s o f s e v e r e p a i n i n t h e l o w back and 
r i g h t l e g . He r e p o r t e d t h a t her c o n d i t i o n d i d n o t a l l o w h e r t o 
r e t u r n t o work a t t h a t t i m e . 

S i n c e F e b r u a r y 10, 1987, c l a i m a n t ' s c o n d i t i o n has been 
worse t h a n i t was a t t h e t i m e o f t h e September 1986 c l a i m c l o s u r e . 

A d e n i a l l e t t e r was i s s u e d on A p r i l 23, 1987, on t h e 
b a s i s t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e t h e c l a i m 
had been c l o s e d on September 24, 1986. 
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C l a i m a n t ' s c o n d i t i o n has worsened s i n c e t h e l a s t c l a i m 
c l o s u r e . The w o r s e n i n g i s c a u s a l l y r e l a t e d t o h e r co m p e n s a b l e 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

To r e o p e n a c l a i m because o f an a g g r a v a t i o n , c l a i m a n t 
must p r o v e : . ( 1 ) a w o r s e n i n g o f h e r c o n d i t i o n t h a t r e n d e r s h e r 
more d i s a b l e d , i . e . l e s s a b l e t o w o r k , t h a n a t t h e t i m e o f t h e 
l a s t a r r a n g e m e n t o f c o m p e n s a t i o n ; and ( 2 ) a c a u s a l r e l a t i o n s h i p 
b e t w e e n t h e wo r s e n e d c o n d i t i o n and t h e compensable i n j u r y . ORS 
6 5 6 . 2 7 3 ( 1 ) ; Smith-v-. SAIF, 302 Or 396 ( 1 9 8 6 ) ; S t e p p v. SAIF , 78 Or 
438 ( 1 9 8 6 ) . I n c r e a s e d symptoms a l o n e a r e n o t c o m p e n s a b l e , u n l e s s 
t h e w o r k e r s u f f e r s p a i n o r a d d i t i o n a l d i s a b i l i t y t h a t r e d u c e s h e r 
a b i l i t y t o w o r k , t h e r e b y r e s u l t i n g i n a l o s s o f e a r n i n g c a p a c i t y . 
S m i t h , s u p r a a t 4 0 1 . 

C l a i m a n t was w o r k i n g p a r t t i m e i n a s e d e n t a r y p o s i t i o n 
a t t h e t i m e h e r c l a i m was c l o s e d f o r t h e second t i m e . She began 
e x p e r i e n c i n g i n c r e a s e d p a i n i n O c t o b e r 1986. On J a n u a r y 20, 1987, 
t h e s o u r c e o f some o f t h a t p a i n w a s • i d e n t i f i e d when a r e c u r r e n t 
b u l g i n g d i s c was d i a g n o s e d . The d i s c was d i a g n o s e d as r e h e r n i a t e d 
i n March 1987. T h a t m o n t h , c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e p o r t e d 
t h a t h e r c o n d i t i o n p r e v e n t e d c l a i m a n t f r o m r e t u r n i n g t o g a i n f u l 
e mployment a t t h a t t i m e . 

We r e c o g n i z e t h a t c l a i m a n t has a complex h i s t o r y o f 
p e r s o n a l , " m e d i c a l and p s y c h o l o g i c a l p r o b l e m s , some o f them 
u n r e l a t e d t o her ..compensable i n j u r y . However, she has e s t a b l i s h e d 
a w o r s e n i n g o f her compensable c o n d i t i o n p r i o r t o t h e e r u p t i o n o f 
a b u s i v e i n t e r p e r s o n a l r e l a t i o n s h i p s . Her p a i n i n c r e a s e d 
g r a d u a l l y , and matched t e m p o r a l l y t h e c h a n g i n g d i a g n o s i s f r o m 
b u l g i n g t o r e h e r n i a t e d d i s c . The t r o u b l e s o m e d i s c was t h e same 
one w h i c h had h e r n i a t e d as a r e s u l t o f t h e co m p e n s a b l e i n j u r y . 
These f a c t s s u p p o r t a c a u s a l l i n k b e tween t h a t w o r s e n i n g and t h e 
compens a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1987, as amended 
J u l y 6, 1987, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y ; i s awarded an 
a s s e s s e d f e e o f $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

RONALD HAUCK, C l a i m a n t WCB 86-13154 
R o l l & W e s t m o r e l a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w ' o f t h a t , p o r t i o n o f 
R e f e r e e S h e b l e y ' s o r d e r w h i c h awarded c l a i m a n t 50 p e r c e n t (160 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l t y f o r a m i d d l e and l o w back 
i n j u r y , w h e r e a s a D e t e r m i n a t i o n O r d e r had d e c l i n e d t o award 
p e r m a n e n t d i s a b i l i t y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e o r d e r w h i c h : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f 
h i s a g g r a v a t i o n c l a i m f o r . h i s back c o n d i t i o n ; and ( 2 ) d e c l i n e d t o 
award i n t e r i m c o m p e n s a t i o n . C l a i m a n t a l s o • contend.s t h a t h i s 
u n s c h e d u l e d d i s a b i l i t y award s h o u l d be i n c r e a s e d . We a f f i r m . 

-1026-



ISSUE 

1. E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a 
m i d d l e and low back i n j u r y . 

2. A g g r a v a t i o n o f l o w back c o n d i t i o n . 

3. C l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m c o m p e n s a t i o n . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t c o n t a i n e d i n t h e t h i r d 
t h r o u g h s e v e n t h p a r a g r a p h s o f t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . The d i a g n o s i s o f t h e co m p e n s a b l e 
i n j u r y was a t h o r a c o l u m b a r s t r a i n . C l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on May 6, 1986. C l a i m a n t ' s back c o n d i t i o n o r symptoms 
have n o t m a t e r i a l l y w orsened s i n c e c l a i m c l o s u r e on September 1 1 , 
1986. N e i t h e r t h e e m p l o y e r n o r i t s . i n s u r e r r e c e i v e d n o t i c e o r 
k n o w l e d g e o f c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work due 
t o any w o r s e n i n g o f h i s back c o n d i t i o n . As a r e s u l t o f t h e 
co m p e n s a b l e back i n j u r y , c l a i m a n t has s u s t a i n e d a m i l d p e rmanent 
i m p a i r m e n t and i s c a p a b l e o f p e r f o r m i n g l i g h t work o n l y . 

CONCLUSIONS AND OPINION 

We a d o p t t h e o p i n i o n and c o n c l u s i o n s o f l a w c o n t a i n e d i n 
t h e e i g h t h t h r o u g h t e n t h p a r a g r a p h s o f t h e R e f e r e e ' s o r d e r , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must 
p r o v e , i n t e r a l i a , t h a t h i s c o n d i t i o n has w o r s e n e d s i n c e t h e l a s t 
a w a r d o f c o m p e n s a t i o n , so t h a t he i s more d i s a b l e d , meaning l e s s 
a b l e t o w o r k . ORS 6 5 6 . 2 7 3 ( 1 ) ; S m i t h v. SAIF, 302 Or 397, 399 
( 1 9 8 6 ) . I n c r e a s e d symptoms may be s u f f i c i e n t t o e s t a b l i s h a 
wor s e n e d c o n d i t i o n i f t h e y r e s u l t i n a g r e a t e r l o s s o f e a r n i n g 
c a p a c i t y t h a n t h a t a n t i c i p a t e d by t h e p r i o r award o f 
c o m p e n s a t i o n . I d . a t 4 0 1 . Here, t h e r e was no m e d i c a l e v i d e n c e t o 
e s t a b l i s h a w o r s e n i n g o f c o n d i t i o n o r symptoms. I n d e e d , t h e 
m e d i c a l e v i d e n c e e s t a b l i s h e d j u s t t h e o p p o s i t e . . Dr. O k s e n h o l t , 
t h e t r e a t i n g p h y s i c i a n s i n c e September o f 1986, w r o t e i n h i s f i n a l 
r e p o r t on A p r i l 2, 1987 t h a t he was unaware o f any a c u t e m a t e r i a l 
w o r s e n i n g o f c l a i m a n t ' s compensable back i n j u r y . C l a i m a n t has n o t 
e s t a b l i s h e d a compe n s a b l e a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $300, t o be p a i d 
by t h e i n s u r e r . 

FORREST A. L A F F I N , C l a i m a n t WCB 84-07454 & 82-01857 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Norman K e l l e y , A s s i s t a n t A t t o r n e y G e n e r a l 

Reviewed^by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e L i p t o n ' s o r d e r t h a t : ( 1 ) u p h e l d t h e D i r e c t o r ' s d e n i a l o f 
a u t h o r i z a t i o n f o r a p r o g r a m o f v o c a t i o n a l r e h a b i l i t a t i o n o b t a i n e d 
o u t - o f - s t a t e ; ( 2 ) d e c l i n e d t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b e n e f i t s ; and ( 3 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a back i n j u r y f r o m 3 5 p e r c e n t ( 1 1 2 d e g r e e s ) , as 
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awarded by p r e v i o u s D e t e r m i n a t i o n O r d e r s , t o 50 p e r c e n t (160 
d e g r e e s ) . C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o t h e 
a f o r e m e n t i o n e d p r o g r a m , a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s 
d u r i n g t h e p r o g r a m , and an i n c r e a s e d award o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . I n i t s r e s p o n d e n t ' s b r i e f , t h e i n s u r e r c o n t e s t s t h e 
i n c r e a s e d d i s a b i l i t y a w a r d , and t h e R e f e r e e ' s r e f u s a l t o a l l o w t h e 
i n s u r e r t o o f f s e t t e m p o r a r y d i s a b i l i t y p ayments a g a i n s t t h e 
pe r m a n e n t d i s a b i l i t y a w a r d. We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

( 1 ) C l a i m a n t ' s e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e 
b e n e f i t s o u t s i d e t h e s t a t e o f Oregon; 

( 2 ) e n t i t l e m e n t t o t e m p o r a r y t o t a l , d i s a b i l i t y b e n e f i t s 
d u r i n g ' e n r o l l m e n t i n a. v o c a t i o n a l r e h a b i l i t a t i o n program;. 

( 3 ) e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y ; and 

( 4 ) t h e i n s u r e r ' s e n t i t l e m e n t t o o f f s e t a l l e g e d 
o v e r p a y m e n t s o f t e m p o r a r y d i s a b i l i t y a g a i n s t p e r m a n e n t d i s a b i l i t y . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as o u r own, and 
make t h e f o l l o w i n g a d d i t i o n a l 5 f i n d i n g s . 

C l a i m a n t e n r o l l e d i n a v o c a t i o n a l t r a i n i n g p r o g r a m i n Iowa 
i n September 1983. He c o m p l e t e d t h a t p r o g r a m i n May 1985. 

The i n s u r e r p a i d c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m September 1983 u n t i l A u g u s t 1984, when t h e Bo a r d v a c a t e d t h e 
J u l y 1983 o r d e r w h i c h " a u t h o r i z e d " t h e v o c a t i o n a l a s s i s t a n c e . The 
i n s u r e r s o u g h t r e i m b u r s e m e n t o f t h e b e n e f i t s f r o m t h e W o r k e r s ' 
C o m p e n s a t i o n D e p a r t m e n t ' s R e h a b i l i t a t i o n R e s e r v e , w h i c h was d e n i e d . 
The i n s u r e r a p p e a l e d t h a t d e n i a l t o t h e C o u r t o f A p p e a l s on t h e 
b a s i s t h a t t h e f i r s t R e f e r e e ' s o r d e r r e q u i r e d i t t o make t e m p o r a r y 
t o t a l d i s a b i l i t y p a y m e n t s . The i n s u r e r s i m u l t a n e o u s l y r e q u e s t e d 
r e v i e w by t h e B o a r d , c o n t e n d i n g i n t h e a l t e r n a t i v e t h a t i t i s 
e n t i t l e d t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y a g a i n s t p e r m a n e n t 
p a r t i a l d i s a b i l i t y . 

I n t h e arg u m e n t r a i s e d b e f o r e t h e C o u r t o f A p p e a l s , t h e 
c o u r t h e l d t h a t t h e i n s u r e r was n o t e n t i t l e d t o r e i m b u r s e m e n t . See 
A r g o n a u t I n s . Co. v. W o r k e r s ' C o m p e n s a t i o n D e p t . , 89 Or App 591 
( 1 9 8 8 ) . The c o u r t f o u n d t h a t t h e D i r e c t o r ' s r u l e s a l l o w 
r e i m b u r s e m e n t f r o m t h e D e p a r t m e n t ' s R e h a b i l i t a t i o n R e s e r v e o n l y when 
t h e p a r t i c u l a r p r o g r a m i s a u t h o r i z e d by t h e D e p a r t m e n t . C l a i m a n t 
had n o t s o u g h t p r i o r ' a u t h o r i z a t i o h o f h i s v o c a t i o n a l p r o g r a m . 
Because t h e s e t e r m s . w e r e n o t c o m p l i e d w i t h , t h e c o u r t c o n c l u d e d t h a t 
t h e R e f e r e e d i d n o t have j u r i s d i c t i o n t o o r d e r t h e F i e l d . S e r v i c e s 
D i v i s i o n t o p r o v i d e v o c a t i o n a l s e r v i c e s , and t h a t t h e i n s u r e r 
t h e r e f o r e had no o b l i g a t i o n t o pay t e m p o r a r y t o t a l d i s a b i l i t y n o r 
was i t e n t i t l e d t o r e c e i v e r e i m b u r s e m e n t . 

CONCLUSIONS OF LAW AND OPINION 

V o c a t i o n a l A s s i s t a n c e 

. C l a i m a n t r e q u e s t s r e v i e w o f t h e D i r e c t o r . ' s d e c i s i o n t h a t 
he was n o t e l i g i b l e f o r v o c a t i o n a l s e r v i c e s because he was 
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u n a v a i l a b l e f o r t h o s e s e r v i c e s w i t h i n t h e S t a t e o f Oregon. C l a i m a n t 
c o n t e n d s t h a t h i s c l a i m i s g o v e r n e d by t h e a d m i n i s t r a t i v e r u l e s i n 
e f f e c t a t t h e t i m e o f h i s i n j u r y , and n o t by t h o s e i n e f f e c t a t t h e 
t i m e o f h i s r e q u e s t f o r s e r v i c e s . We d i s a g r e e . 

ORS 6 5 6 . 2 0 2 ( 2 ) says t h a t "payments o f b e n e f i t s " a r e t o 
c o n t i n u e i n a c c o r d a n c e w i t h t h e l a w i n e f f e c t a t t h e t i m e o f i n j u r y , 
u n l e s s o t h e r w i s e p r o v i d e d by l a w . ORS 6 5 6 . 0 0 5 ( 9 ) d e f i n e s 
" c o m p e n s a t i o n " as " a l l b e n e f i t s . . . p r o v i d e d f o r a co m p e n s a b l e 
i n j u r y t o a s u b j e c t w o r k e r . " I n 1983, when c l a i m a n t was d e c l a r e d 
i n e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e , s uch a s s i s t a n c e may have been 
a " b e n e f i t " c o n t r o l l e d by t h e law i n e f f e c t a t t h e t i m e o f i n j u r y , 
u n l e s s o t h e r w i s e p r o v i d e d . We f i n d t h a t t h e law d i d p r o v i d e 
o t h e r w i s e . 

B e f o r e 1985, t h e W o r k e r s ' C o m p e n s a t i o n s t a t u t e s t h e m s e l v e s 
c r e a t e d no e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e . R a t h e r , t h e 
s t a t u t e s a u t h o r i z e d t h e D i r e c t o r t o c r e a t e a r e h a b i l i t a t i o n p r o g r a m 
by r u l e , and t o pay f o r t h e p r o g r a m and r e i m b u r s e i n s u r e r s f r o m t h e 
R e h a b i l i t a t i o n R e s e r v e . Former ORS 656.616. The e n t i t l e m e n t , 
l a n g u a g e e x i s t e d e n t i r e l y w i t h i n t h e s e r u l e s . 

I n 1983, t h e D i r e c t o r p r o m u l g a t e d new v o c a t i o n a l 
r e h a b i l i t a t i o n r u l e s . They i n c l u d e d t h e r u l e t h a t c l a i m a n t s were 
e n t i t l e d t o s e r v i c e s o n l y under t h e r e v i s e d r u l e s , u n l e s s t h e 
v o c a t i o n a l s e r v i c e s p r o g r a m had a l r e a d y been a u t h o r i z e d under t h e 
o l d r u l e s . The new r u l e p r o v i d e d t h a t a c l a i m a n t was e l i g i b l e f o r 
s e r v i c e s o n l y i f he o r she was a v a i l a b l e t o r e c e i v e them i n Oregon. 
Former OAR 436-61-004. C l a i m a n t r e q u e s t e d s e r v i c e s a f t e r t h e 1983 
r u l e s t o o k e f f e c t . He was n o t a v a i l a b l e t o a c c e p t s e r v i c e s i n 
Oregon. T h e r e f o r e , t h e D i r e c t o r ' s d e t e r m i n a t i o n t h a t he was 
i n e l i g i b l e u nder them was p r o p e r . 

T e mporary T o t a l D i s a b i l i t y 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s w h i l e e n r o l l e d i n v o c a t i o n a l r e h a b i l i t a t i o n 
o u t s i d e t h e s t a t e o f Oregon. We a r e bound by t h e h o l d i n g o f t h e 
C o u r t o f A p p e a l s t h a t t h e Iowa v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m had 
n o t been p r e a u t h o r i z e d by t h e D i r e c t o r . A r g o n a u t I n s . Co. v. 
W o r k e r s ' C o m p e n s a t i o n D e p t . , s u p r a . Because i t was n o t , c l a i m a n t i s 
now b a r r e d f r o m o b t a i n i n g payment f o r v o c a t i o n a l s e r v i c e s , i n c l u d i n g 
t e m p o r a r y d i s a b i l i t y p a y m e n t s . 

E x t e n t o f D i s a b i l i t y 

We a f f i r m and a d o p t t h e o p i n i o n o f t h e R e f e r e e on t h i s 
i s s u e . 

O f f s e t 

The i n s u r e r r e q u e s t s a u t h o r i z a t i o n t o o f f s e t amounts p a i d 
t o c l a i m a n t as t e m p o r a r y t i m e l o s s w h i l e he was e n r o l l e d i n a 
v o c a t i o n a l a s s i s t a n c e p r o g r a m i n Iowa a g a i n s t f u t u r e b e n e f i t s . We 
r e v e r s e t h e R e f e r e e ' s o r d e r , and a u t h o r i z e t h e o f f s e t . 

The R e f e r e e d e c i d e d t h a t t h e i n s u r e r was n o t e n t i t l e d t o 
an o f f s e t , because t h e p r o g r a m u n d e r w h i c h t h e payments were made 
was n o t a u t h o r i z e d . Thus, he r e a s o n e d , t h e i n s u r e r was n o t l e g a l l y 
c o m p e l l e d t o make t h e pa y m e n t s . R a t h e r , he t e r m e d t h e paym e n t s 
" g r a t u i t o u s " and n o t r e c o v e r a b l e under ORS 6 5 6 . 0 1 8 ( 4 ) . 
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We do n o t u n d e r s t a n d t h e i n s u r e r t o have made t h e paym e n t s 
i n q u e s t i o n as a g i f t t o c l a i m a n t . They were made i n t h e b e l i e f 
t h a t t h e y were r e q u i r e d by l a w . Payments o f c o m p e n s a t i o n a r e due • 
w h i l e t h e c l a i m a n t i s e n r o l l e d and a c t i v e l y engaged i n a u t h o r i z e d 
t r a i n i n g . ORS 6 5 6 . 2 6 8 ( 1 ) . However, t h e y were n o t r e q u i r e d h e r e . 
I n s t e a d ' , t h e payments were made e r r o n e o u s l y , u n d e r t h e 
m i s a p p r e h e n s i o n t h a t • t h e p r o g r a m was a u t h o r i z e d . 

The c i r c u m s t a n c e under w h i c h t h e s e payments were made i s 
more a p t l y d e s c r i b e d as a m i s t a k e . The payments t h e m s e l v e s a r e 
c o m p a r a b l e t o payments o f i n t e r i m o r t e m p o r a r y c o m p e n s a t i o n , w h i c h 
must be p a i d p r o m p t l y , b u t o v e r p a y m e n t s o f w h i c h may be o f f s e t once 
i t i s d e t e r m i n e d t h a t c l a i m a n t ' s e n t i t l e m e n t has ended. Because we 
f i n d t h e payments w h i c h t h e i n s u r e r made i n t h i s case c o m p a r a b l e , we 
a u t h o r i z e t h e r e q u e s t e d o f f s e t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 12, 1987, as amended 
F e b r u a r y 27 , 1987 , i s a f f i r m e d and m o d i f i e d . The i n s u r e r i s 
a u t h o r i z e d t o o f f s e t t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d t o 
c l a i m a n t w h i l e he was e n r o l l e d i n an o u t - o f - s t a t e v o c a t i o n a l 
r e h a b i l i t a t i o n p r o g r a m a g a i n s t f u t u r e p e r m a n e n t d i s a b i l i t y b e n e f i t s 
due as "a r e s u l t o f t h e compensable i n j u r y . The R e f e r e e ' s o r d e r i s 
o t h e r w i s e a f f i r m e d . 

WILLIAM C. MILLER, C l a i m a n t ' WCB 86-01313 
C h a r l e s D. M a i e r , C l a i m a n t ' s A t t o r n e y A u g u s t 17, 1988 
R o n a l d E. Rhodes, D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Boar d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M i c h a e l J o h n s o n ' s o r d e r t h a t d e c l i n e d t o award him 
a d d i t i o n a l , r e c o m p u t e d t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
I f t h e B o a r d f i n d s t h a t c l a i m a n t i s . e n t i t l e d t o a d d i t i o n a l 
b e n e f i t s , i t must a l s o r e v i e w t h a t p a r t o f t h e o r d e r t h a t 
a u t h o r i z e d the. i n s u r e r t o o f f s e t an a l l e g e d o v e r p a y m e n t o f 
t e m p o r a r y , d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e t h e r a t e 
o f t e m p o r a r y t o t a l d i s a b i l i t y and o f f s e t . 

The B o a r d a f f i r m s t h e o r d e r o f t h e Referee.. 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on 
J a n u a r y 4, 1985 w h i l e d e l i v e r i n g f u e l on a "per l o a d " b a s i s . The 
i n j u r y was a c c e p t e d as d i s a b l i n g , and t h e i n s u r e r began p a y i n g 
t e m p o r a r y d i s a b i l i t y based on an a v e r a g e w e e k l y wage o f $430 f o r 
t h e 26-week p e r i o d p r e c e d i n g c l a i m a n t ' s i n j u r y . (Ex. 1 and 2 A ) . 
C l a i m a n t d i s a g r e e d w i t h t h e amount o f t e m p o r a r y d i s a b i l i t y , p a i d by 
t h e i n s u r e r , and r e q u e s t e d a h e a r i n g . The i n s u r e r s u b s e q u e n t l y 
d i s c o v e r e d t h a t t h e e m p l o y e r ' s pay r e c o r d s documented an even 
l o w e r a v e r a g e w e e k l y wage o f $328 . 84.. (Ex. 16, 21-23, 25 ) . Based 
on t h i s i n f o r m a t i o n , t h e i n s u r e r c o n c l u d e d t h a t c l a i m a n t had 
r e c e i v e d more t e m p o r a r y d i s a b i l i t y t h a n he was e n t i t l e d t o , and i t 
c r o s s - r e q u e s t e d a u t h o r i z a t i o n t o o f f s e t t h e a l l e g e d o v e r p a y m e n t 
a g a i n s t f u t u r e awards o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

We f i n d t h a t c l a i m a n t was n o t a c r e d i b l e o r r e l i a b l e 
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w i t n e s s . We f u r t h e r f i n d t h a t t h e e m p l o y e r ' s pay r e c o r d s a r e 
c o n s i s t e n t w i t h i t s m o n t h l y s t a t e m e n t s o f e a r n i n g s and d e d u c t i o n s , 
as w e l l as c l a i m a n t ' s W-2 Form and p e r s o n a l income t a x r e t u r n . We 
a r e p e r s u a d e d t h a t c l a i m a n t d i d n o t r e c e i v e cash payments i n 
a d d i t i o n t o t h e amounts r e f l e c t e d i n t h e employee's pay r e c o r d s . 
We a r e f u r t h e r p e r s u a d e d t h a t t h o s e r e c o r d s p r e s e n t t h e most 
a c c u r a t e a c c o u n t o f c l a i m a n t ' s work a c t i v i t y . F i n a l l y , we f i n d 
t h a t c l a i m a n t e a r n e d an a v e r a g e w e e k l y wage o f $328.84 f o r t h e 
26-week p e r i o d p r e c e d i n g h i s i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

P u r s u a n t t o f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( b ) , c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a r e based on h i s a v e r a g e w e e k l y 
e a r n i n g s f o r t h e 26-week p e r i o d p r e c e d i n g h i s i n j u r y . The R e f e r e e 
r e l i e d on t h e e m p l o y e r ' s pay r e c o r d s and f o u n d t h a t c l a i m a n t 
r e c e i v e d an a v e r a g e w e e k l y wage o f $328.84 f o r t h e r e l e v a n t 
26-week p e r i o d . 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e e m p l o y e r ' s pay 
r e c o r d s u n d e r s t a t e h i s e a r n i n g s . I n s u p p o r t o f h i s p o s i t i o n , 
c l a i m a n t r e l i e s on h i s own p e r s o n a l l o g book w h i c h i n d i c a t e s t h a t 
he d e l i v e r e d an a v e r a g e o f 6 l o a d s p e r week and r e c e i v e d an 
a v e r a g e w e e k l y wage o f $391 f o r t h e p e r i o d J u l y 1 , 1984 t h r o u g h 
September 29, 1984. (Ex. 1 9 ) . I n a d d i t i o n , c l a i m a n t t e s t i f i e d 
t h a t he d e l i v e r e d an a v e r a g e o f 9 l o a d s p e r week and r e c e i v e d 
a d d i t i o n a l c a s h payments n o t i n c l u d e d i n t h e e m p l o y e r ' s r e c o r d s o r 
h i s own p e r s o n a l income t a x r e t u r n . ( T r . 1 6 - 2 5 ) . 

We a r e n o t p e r s u a d e d by c l a i m a n t ' s a r g u m e n t . The 
e m p l o y e r ' s r e c o r d s a r e c o n s i s t e n t w i t h i t s m o n t h l y s t a t e m e n t s o f 
e a r n i n g s and d e d u c t i o n s and c l a i m a n t ' s W-2 f o r m . Even more 
s i g n i f i c a n t , t h e e m p l o y e r ' s pay r e c o r d s a r e c o n s i s t e n t w i t h 
c l a i m a n t ' s own p e r s o n a l income t a x r e t u r n . F u r t h e r m o r e , 
c l a i m a n t ' s l o g book i s i n c o n s i s t e n t w i t h h i s t e s t i m o n y t h a t he 
d e l i v e r e d an a v e r a g e o f 9 l o a d s p e r week. F i n a l l y , c l a i m a n t 
p r e s e n t s no d o c u m e n t a t i o n t o s u p p o r t h i s a s s e r t i o n t h a t he 
r e c e i v e d a d d i t i o n a l c a s h payments n o t r e f l e c t e d i n t h e e m p l o y e r ' s 
r e c o r d s o r h i s own t a x r e t u r n . 

I n l i g h t o f t h e s e f a c t s , we a g r e e w i t h t h e R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t d i d n o t r e c e i v e payments i n a d d i t i o n t o 
t h o s e r e f l e c t e d i n t h e e m p l o y e r ' s r e c o r d s . I n a d d i t i o n , we a r e 
p e r s u a d e d t h a t t h e e m p l o y e r ' s pay r e c o r d s p r e s e n t an a c c u r a t e 
a c c o u n t o f c l a i m a n t ' s wage h i s t o r y . Based on t h o s e r e c o r d s , we 
a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t e a r n e d an a v e r a g e 
w e e k l y wage o f $328.84 f o r t h e 26-week p e r i o d p r e c e d i n g h i s i n j u r y . 

We, t h e r e f o r e , a f f i r m t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . As we a r e d e c l i n i n g c l a i m a n t ' s r e q u e s t f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y , i t i s n o t n e c e s s a r y f o r us t o 
a d d r e s s t h e R e f e r e e ' s r u l i n g on t h e o f f s e t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1987 i s a f f i r m e d . 
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WESLEY L. MI L L S , C l a i m a n t WCB TP-88008 
"Haugh ••& F o o t e , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 

I n t e r i m T h i r d Party P a r t i a l 
D i s t r i b u t i o n Order 

C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a d i . s p u t e 
c o n c e r n i n g t h e amount o f t h e b a l a n c e o f t h e p r o c e e d s f r o m a t h i r d 
p a r t y j u d g m e n t w h i c h may be r e t a i n e d by t h e p a y i n g a g e n c y . See ORS 
6 5 6 . 5 9 3 ( 1 ) , ( c j , ( d ) . 

FINDINGS 

I n November 1986 c l a i m a n t s u s t a i n e d a compe n s a b l e neck and 
l o w e r back i n j u r y when t h e a u t o m o b i l e he was o p e r a t i n g was s t r u c k 
f r o m b e h i n d by a n o t h e r m o t o r v e h i c l e . H i s c o n d i t i o n has been 
d i a g n o s e d as c h r o n i c c e r v i c a l and l u m b o s a c r a l s t r a i n . T r e a t m e n t has 
been c o n s e r v a t i v e . 

I n J a n u a r y 1987 c l a i m a n t r e t u r n e d t o wo r k . H i s c o n d i t i o n 
was f o u n d t o be m e d i c a l l y s t a t i o n a r y , e f f e c t i v e A u g u s t 25, 1987. 
Dr. Eubanks, h i s t r e a t i n g p h y s i c i a n , o p i n e d t h a t c l a i m a n t had 
s u f f e r e d "15% p a r t i a l d i s a b i l i t y . " The l a s t m e d i c a l b i l l r e c e i v e d by 
t h e p a y i n g agency was d a t e d F e b r u a r y 5, 1988. 

On March 18, 1988, t h e p a y i n g agency c l o s e d t h e c l a i m b y 
means o f a N o t i c e o f C l o s u r e . C l a i m a n t has a d v i s e d t h e p a y i n g agency 
t h a t he does n o t i n t e n d t o c o n t e s t t h e a d m i n i s t r a t i v e c l o s u r e o f h i s 
c l a i m . To date,' n e i t h e r a D e t e r m i n a t i o n . Order nor a h e a r i n g r e q u e s t 
has been s o u g h t . 

C l a i m a n t i n i t i a t e d a cause o f a c t i o n a g a i n s t t h e d r i v e r , o f 
t h e o t h e r v e h i c l e . F o l l o w i n g a t r i a l , he o b t a i n e d a j u d g m e n t a g a i n s t 
t h e t h i r d p a r t y . The j u d g m e n t , i n c l u d i n g damages and l i t i g a t i o n 
c o s t s , t o t a l l e d $35,329.30. A f t e r d e d u c t i n g c l a i m a n t ' s a t t o r n e y ' s 
f e e , l i t i g a t i o n c o s t s , and h i s o n e - t h i r d s t a t u t o r y s h a r e , a b a l a n c e 
o f $6,000 r e m a i n s . 

The p a y i n g agency has expended $1,644.45 i n t e m p o r a r y 
d i s a b i l i t y b e n e f i t s and $2,880.66 i n m e d i c a l b i l l s . The agency 
p r o j e c t s $5,800 i n f u t u r e e x p e n s e s . O t h e r t h a n t h e p h y s i c i a n ' s 
c o n c l u s o r y p r e d i c t i o n o f 15 p e r c e n t " p a r t i a l d i s a b i l i t y , " no e v i d e n c e 
i n s u p p o r t o f t h e s e e x p e n s e s has been s u b m i t t e d . 

We- f i n d t h a t t h e p a y i n g agency i s e n t i t l e d . t o r e c o v e r i t s 
a c t u a l c l a i m c o s t s . However, we f i n d t h a t t h e r e q u e s t t o r e c e i v e 
r e i m b u r s e m e n t f o r f u t u r e e x p e n s e s i s p r e m a t u r e . 

CONCLUSIONS 

When t h e w o r k e r e l e c t s t o r e c o v e r damages f r o m t h e t h i r d 
p a r t y , t h e p r o c e e d s o f any r e c o v e r y s h a l l be d i s t r i b u t e d as s e t f o r t h 
i n ORS 6 5 6 . 5 9 3 ( 1 ) . The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f , 
damages i s p r e c i s e . R o b e r t B. W i l l i a m s , 38 Van N a t t a 119, 123 
( 1 9 8 6 ) , a f f ' d . E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616 ( 1 9 8 7 ) . 

C o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be i n i t i a l l y 
d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . Then, t h e w o r k e r s h a l l r e c e i v e a t 
l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s 
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e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l 
o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o 
be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and o t h e r c o s t s o f 
t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656 . 794. ORS 656 . 5 9 3 ( 1 ) ( c ) . 
Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e w o r k e r . ORS 656 . 5 9 3 ( 1 ) (d 

Here, t h e p a r t i e s a r e i n agreement t h a t t h e . f u n d s s u b j e c t 
t o t h e p a y i n g a g e n c y ' s l i e n c l a i m t o t a l $6,000. F u r t h e r m o r e , t h e r e 
i s no c o n t e n t i o n c o n c e r n i n g t h e agency's c l a i m f o r i t s a c t u a l c o s t s 
i n c u r r e d t o d a t e . T h e r e f o r e , we c o n c l u d e t h a t $4,101.11 o f t h e 
a f o r e m e n t i o n e d sum s h a l l be p r o m p t l y d i s b u r s e d t o t h e p a y i n g agency 
i n r e i m b u r s e m e n t f o r i t s a c t u a l c l a i m c o s t s . 

The r e m a i n i n g b a l a n c e o f t h e p r o c e e d s f r o m t h e t h i r d p a r t y 
j u d g m e n t s h a l l be h e l d i n t r u s t p e n d i n g a f i n a l d e t e r m i n a t i o n o f t h e 
e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , i f any. C l a i m a n t s u b m i t s 
t h a t he has no i n t e n t i o n o f c o n t e s t i n g t h e c l o s u r e o f h i s c l a i m . 
D e s p i t e t h i s a s s u r a n c e , t h e c l o s u r e has n o t become f i n a l by o p e r a t i o r 
o f l a w . See ORS 6 5 6 . 2 6 8 ( 3 ) , ( 4 ) . C o n s e q u e n t l y , because t h e r e has not 
been a f i n a l o r d e r d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y 
a r i s i n g o u t o f h i s compensable i n j u r y , we deem i t a p p r o p r i a t e t o 
d e f e r r u l i n g on t h e q u e s t i o n o f t h e p a y i n g a g e n c y ' s e n t i t l e m e n t t o a 
l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . See John T. E l i c k e r , 40 
Van N a t t a 68 ( 1 9 8 8 ) ; R o b e r t B. W i l l i a m s , 37 Van N a t t a 711 ( 1 9 8 5 ) . 

A c c o r d i n g l y , f r o m t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m 
t h e t h i r d p a r t y r e c o v e r y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t o t h e p a y i n g a g e n c y , as r e i m b u r s e m e n t f o r i t s a c t u a l 
c l a i m c o s t s i n c u r r e d t o d a t e , t h e sum o f $ 4 , 1 0 1 . 1 1 . The r e m a i n i n g 
b a l a n c e o f t h e p r o c e e d s s h a l l be h e l d by c l a i m a n t ' s a t t o r n e y i n t r u s t 
p e n d i n g a f i n a l d e t e r m i n a t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y . Upon f i n a l r e s o l u t i o n o f d i s a b i l i t y i s s u e and 
a s s u m i n g a d i s p u t e c o n t i n u e s t o e x i s t , t h e p a r t i e s s h a l l n o t i f y t h e 
Board o f t h e i r r e s p e c t i v e p o s i t i o n s . T h e r e a f t e r , t h e B o a r d w i l l 
o r d e r d i s t r i b u t i o n o f t h e r e m a i n i n g b a l a n c e . 

I T IS SO ORDERED. 

RAYMOND D. MOLONEY, C l a i m a n t WCB 86-06170 
Haugh & F o o t e , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
Ruth C i n n i g e r ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M u l d e r ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s "back up" d e n i a l o f h i s s h o u l d e r 
c o n d i t i o n . We a f f i r m . 

ISSUE 

"Back up" d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t s o u g h t t r e a t m e n t a t a h o s p i t a l emergency room a t 
4:35 p.m. on May 12, 1985. He r e p o r t e d s l i p p i n g and f a l l i n g a t work 
t h e p r e v i o u s day. However, he d i d n o t r e p o r t a s l i p and f a l l 
i n c i d e n t t o anyone on May 1 1 , 1985. On May 28, 1985, SAIF r e c e i v e d 
m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s r i g h t s h o u l d e r and u p p e r back 
p a i n w h i c h was a t t r i b u t e d t o a f a l l o n t o c o n c r e t e . A c l a i m s 
r e p r e s e n t a t i v e f o r SAIF a p p a r e n t l y s i g n e d a c l a i m f o r m a c c e p t i n g t h e 
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c l a i m on.May 29, 1985. . T h e r e a f t e r , c l a i m a n t s i g n e d t h e f o r m w h i c h 
d e s c r i b e d t h e i n j u r y as r e s u l t i n g f r o m a s l i p on l o o s e g r a v e l i n t h e 
l o a d i n g a r e a o f t h e e m p l o y e r ' s shop.' 

No one w i t n e s s e d c l a i m a n t ' s a l l e g e d a c c i d e n t . 

A f t e r work on May 1 1 , 1985, c l a i m a n t was i n v o l v e d i n a 
f i g h t and was t h r o w n a g a i n s t a c a r . He had b r o k e n h i s s h o u l d e r 
s e v e r a l y e a r s b e f o r e t h i s i n c i d e n t . . C l a i m a n t d i d n o t i n f o r m h i s 
d o c t o r s o r h i s e m p l o y e r o f t h i s f i g h t .or t h a t he had p r e v i o u s l y • 
s u f f e r e d a b r o k e n s h o u l d e r . 

C l a i m a n t t o l d a c o - w o r k e r t h a t he had i n j u r e d h i s s h o u l d e r 
d u r i n g t h e f i g h t . He f u r t h e r a d v i s e d t h e c o - w o r k e r t h a t he i n t e n d e d 
t o r e p o r t t h e s h o u l d e r i n j u r y as w o r k - r e l a t e d . 

C l a i m a n t saw two o r t h o p e d i s t s , Dr. P a s q u e s i and 
Dr. M c K i l l o p . B o t h d o c t o r s d i a g n o s e d a s e p a r a t e d s h o u l d e r and a m i l d 
p e r m a n e n t d i s a b i l i t y . An O c t o b e r 14, 1985 D e t e r m i n a t i o n O r d e r 
awarded t e m p o r a r y d i s a b i l i t y and 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . A second D e t e r m i n a t i o n O r d e r i s s u e d i n 
December 19.85, a f f i r m e d t h e p r i o r , award. 

On J a n u a r y 14, 1987, SAIF i s s u e d a d e n i a l o f b e n e f i t s based 
upon i n f o r m a t i o n w h i c h i n d i c a t e d t h a t c l a i m a n t had been i n j u r e d , i n 
t h e May 1985 f i g h t . 

SAIF a c c e p t e d t h e c l a i m w i t h o u t k n o w l e d g e o f c l a i m a n t ' s May 
1985 f i g h t ' w h i c h t o o k p l a c e on t h e same day as h i s a l l e g e d 
c o m p e n s a b l e a c c i d e n t . F u r t h e r m o r e , a t t h e t i m e o f i t s a c c e p t a n c e o f 
h i s c l a i m , SAIF was unaware t h a t c l a i m a n t had a. b r o k e n s h o u l d e r 
s e v e r a l y e a r s , p r i o r t o t h i s i n c i d e n t -

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e a s o n e d t h a t t h e case t u r n e d on c l a i m a n t ' s 
c r e d i b i l i t y . A c o - w o r k e r t e s t i f i e d t h a t c l a i m a n t s t a t e d he had been 
i n j u r e d i n a f i g h t and was g o i n g t o r e p o r t t h e i n j u r y as a work 
i n j u r y i n o r d e r t o have SAIF pay h i s m e d i c a l e x p e n s e s . F u r t h e r m o r e , 
t h e R e f e r e e n o t e d t h a t c l a i m a n t had changed "his v e r s i o n o f how t h e 
i n j u r y o c c u r r e d b e f o r e t h e h e a r i n g and d u r i n g h i s t e s t i m o n y a t t h e 
h e a r i n g . A c c o r d i n g l y , t h e R e f e r e e c o n c l u d e d t h a t t h e c l a i m a n t was 
n o t c r e d i b l e . We agree.. 

I n Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , t h e C o u r t h e l d t h a t 
a f t e r an i n s u r e r o f f i c i a l l y n o t i f i e s t h e c l a i m a n t t h a t t h e c l a i m has 
been a c c e p t e d , t h e i n s u r e r may n o t , a f t e r 60 days have e l a p s e d , deny 
t h e c o m p e n s a b i l i t y o f t h e c l a i m u n l e s s t h e r e i s a s h o w i n g o f f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . I_d. a t 794. I n t h e 
p r e s e n t c a s e , c l a i m a n t was o f f i c i a l l y n o t i f i e d t h a t h i s c l a i m had 
been a c c e p t e d a n d , a p p r o x i m a t e l y f i v e months l a t e r , SAIF i s s u e d a 
d e n i a l o f c o m p e n s a b i l i t y . 

C l a i m a n t a s s e r t s t h a t t h e d e n i a l was i m p e r m i s s i b l e u n d e r 
Bauman, s u p r a . SAIF r e s p o n d s t h a t t h e "back-up" d e n i a l was 
p r o c e d u r a l l y p r o p e r because c l a i m a n t m i s r e p r e s e n t e d t h e cause o f h i s 
s h o u l d e r c o n d i t i o n . A r e v i e w o f t h e case l aw r e v e a l s t h a t t h e Bauman 
e x c e p t i o n has' been i n v o k e d when an e m p l o y e r has shown t h a t i t was 
i n d u c e d t o a c c e p t t h e c l a i m a n t ' s c l a i m by h i s f r a u d u l e n t s t a t e m e n t , 
a f f i r m a t i v e a c t o f m i s r e p r e s e n t a t i o n o r o m i s s i o n . See e.g., Rogers 
v. W e yerhaeuser Co., 82 Or. App 46 (1986 ) ; L i b e r t y N o r t h w e s t I n s . 
Corp.. v. Powers, 76 Or App 37 7 ( 1 9 8 5 ) ; P a r k e r v. N o r t h P a c i f i c I n s 
Co. , 7 3 Or App 7 90 (1985 ) ; and S k i n n e r v.. SAIF, 66 Or App 467 (1984 ) . 

-1034-



H e r e , c l a i m a n t p r e s e n t e d d i f f e r e n t v e r s i o n s o f how he 
r e c e i v e d h i s i n j u r y . A c o - w o r k e r t e s t i f i e d t h a t c l a i m a n t s a i d he was 
i n a f i g h t and i n t e n d e d t o say h i s r e s u l t a n t i n j u r y was j o b r e l a t e d . 
C l a i m a n t t e s t i f i e d t h a t he had h u r t h i s s h o u l d e r when he s l i p p e d on 
some d e b r i s l o c a t e d on t h e d ock. However, he a d m i t t e d t h a t he d i d 
n o t t e l l h i s e m p l o y e r t h a t he had been i n a f i g h t t h e e v e n i n g o f h i s 
a l l e g e d a c c i d e n t . 

We c o n c l u d e t h a t t h e r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o 
i n d i c a t e t h a t c l a i m a n t made m i s r e p r e s e n t a t i o n s by o m i s s i o n and t h a t 
t h e s e m i s r e p r e s e n t a t i o n s were a m a t e r i a l f a c t o r i n c a u s i n g SAIF t o 
a c c e p t h i s c l a i m . 1 A c c o r d i n g l y , t h e " back-up" d e n i a l , was p r o c e d u r a l l y 
p r o p e r . 

D e s p i t e o u r c o n c l u s i o n t h a t t h e "back-up" d e n i a l was 
p r o c e d u r a l l y p r o p e r , c l a i m a n t has t h e o p p o r t u n i t y o f p r o v i n g by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h i s c l a i m was n o n e t h e l e s s 
c o m p e n s a b l e . P a r k e r v. D.R. Johnson Lumber Co., 70 Or App 683, 687 
( 1 9 8 4 ) . The o n l y e v i d e n c e o f t h e a l l e g e d a c c i d e n t and i n j u r y , 
h o w e v e r , was p r o v i d e d by c l a i m a n t ' s t e s t i m o n y , w h i c h we f i n d n o t 
c r e d i b l e . We, t h e r e f o r e , u p h o l d SAIF's "back-up" d e n i a l on t h e 
m e r i t s . 

ORDER 

• The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1987 i s a f f i r m e d . 

P H Y L L I S J . MORETZ, C l a i m a n t WCB 86-13206 & 86-10214 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 16, 1988 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Tenenbaum's o r d e r w h i c h : ( 1 ) u p h e l d t h e s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l 
f o o t c o n d i t i o n ; and ( 2 ) i n c r e a s e d her u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a w ard f o r a d y s p h o n i c c o n d i t i o n f r o m 25 p e r c e n t (80 d e g r e e s ) , as 
a w arded by a D e t e r m i n a t i o n O r d e r , t o 65 p e r c e n t (208 d e g r e e s ) . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

ISSUES 

1 . C o m p e n s a b i l i t y o f b i l a t e r a l f o o t c o n d i t i o n . 

2. E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a 
d y s p h o n i c c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t ' s f o o t c o n d i t i o n s were d i a g n o s e d as l e f t f o o t and' 
a n k l e p a i n and r i g h t f o o t t e n d o n i t i s . We a r e u n a b l e t o d e t e r m i n e t h e 
e t i o l o g y o f e i t h e r c o n d i t i o n . We do n o t f i n d t h a t work a c t i v i t i e s 
were a m a j o r c o n t r i b u t i n g cause o f e i t h e r c o n d i t i o n . I n a d d i t i o n , 
c l a i m a n t has f l a t f e e t and an a c c e s s o r y n a v i c u l a r i n t h e l e f t f o o t , 
c o n d i t i o n s w h i c h p r e e x i s t e d h e r employment as a m a i l c l e r k f o r t h e 
e m p l o y e r . We do n o t f i n d t h a t h e r work a c t i v i t i e s c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f t h o s e p r e e x i s t i n g c o n d i t i o n s . 
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C l a i m a n t a l s o s u f f e r s f r o m a compensable c o n v e r s i o n 
r e a c t i o n , w h i c h has r e s u l t e d i n symptoms o f d y s p h o n i a , f a t i g u e , and 
p a i n i n t h e m i d d l e b a c k , r i g h t s h o u l d e r , n e c k , j a w , r o o f o f t h e mo u t h , 
back o f t h e t o n g u e and t h r o a t . I n a d d i t i o n , she has s e c o n d a r y 
d e p r e s s i o n symptoms o f s l o w e r p r o d u c t i v i t y , r e d u c e d c a p a c i t y f o r 
p r o b l e m s o l v i n g , i n a b i l i t y t o t h i n k c l e a r l y , and f e a r o f b e i n g a r o u n d 
o t h e r p e o p l e . We f i n d t h a t t h e d e g r e e o f p e r m a n e n t i m p a i r m e n t 
r e s u l t i n g f r o m t h e s e symptoms does n o t exceed m o d e r a t e . 

C l a i m a n t i s 50 y e a r s o f age and has a h i g h . s c h o o l 
e d u c a t i o n . Her p r i o r work h i s t o r y c o n s i s t s p r i m a r i l y o f j o b s 
r e q u i r i n g v e r b a l c o m m u n i c a t i o n , such as a t e l e p h o n e o p e r a t o r and 
r e c e p t i o n i s t . She has worked s e v e r a l y e a r s as a c o u r i e r , m a i l room 
c l e r k , and a t y p i s t i n t h e e m p l o y e r ' s a c c o u n t i n g d e p a r t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

W i t h r e g a r d t o t h e e x t e n t o f d i s a b i l i t y i s s u e , c l a i m a n t has 
s u s t a i n e d a p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o h e r p e r m a n e n t 
i m p a i r m e n t , age and l i m i t e d work e x p e r i e n c e . However, we do n o t 
c o n c l u d e t h a t she i s e n t i t l e d t o more t h a n 65 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r t h e d y s p h o n i c c o n d i t i o n and a t t e n d a n t 
d i s a b l i n g symptoms. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1987 i s a f f i r m e d . The 
Boa r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $719.50. 

CAROL PACKARD, C l a i m a n t WCB 87-12755 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 17, 1988 
L e s t e r H u n t s i n g e r ( S A I F ) , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The SAIF C o r p o r a t i o n r e q u e s t e d B o a r d r e v i e w o f 
R e f e r e e P o d n a r ' s o r d e r t h a t d e n i e d , as u n t i m e l y , i t s r e q u e s t f o r 
a u t h o r i z a t i o n t o r e c o v e r p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s 
p r e v i o u s l y p a i d t o c l a i m a n t d u r i n g t h e p e r i o d she was s u b s e q u e n t l y f o u n d 
t o be e n t i t l e d t o an award o f pe r m a n e n t t o t a l d i s a b i l i t y . SAIF has now 
w i t h d r a w n i t s r e q u e s t f o r r e v i e w . 

A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d r e v i e w i s d i s m i s s e d and t h e 
o r d e r o f t h e R e f e r e e i s f i n a l by o p e r a t i o n o f l a w . 

C l a i m a n t r e q u e s t s an i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t SAIF's a p p e a l . The r e q u e s t i s d e n i e d . Where an i n s u r e r ' s o r 
e m p l o y e r ' s r e q u e s t f o r B o a r d r e v i e w i s d i s m i s s e d p r i o r t o a d e c i s i o n on 
t h e m e r i t s , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e . A g r i p a c , I n c . 
v. K i t c h e l , 73 Or App 132 ( 1 9 8 5 ) ; M a t t h e w W. J o h n s o n , 40 Van N a t t a 393 
(1988 ) . : 

I T IS SO ORDERED. 
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S H I R L E Y R. WAGGONER, C l a i m a n t WCB 8 6 - 0 1 8 1 1 
L e e r o y 0. E h l e r s , C l a i m a n t ' s A t t o r n e y A u g u s t 1 7 , 1 9 8 8 
A l a n L u d w i c k ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f her c l a i m 
f o r t r e a t m e n t f o r neck and r i g h t s h o u l d e r p a i n . We a f f i r m . 

ISSUE 

C o m p e n s a b i l i t y o f t r e a t m e n t f o r neck and r i g h t s h o u l d e r 
p a i n . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d her r i g h t f o o t on 
May 3 1 , 1 9 8 4 when she s l i p p e d and f e l l on her r i g h t f o o t i n a 
s e a t e d p o s i t i o n . The d i a g n o s i s was a r i g h t f o o t s p r a i n . The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J a n u a r y 1 6 , 1 9 8 5 w i t h a 
5 p e r c e n t ( 6 . 7 5 d e g r e e ) s c h e d u l e d p e rmanent d i s a b i l i t y a w a r d. 

I n a p p r o x i m a t e l y 1 9 8 1 , c l a i m a n t a p p a r e n t l y i n j u r e d h er 
neck o r r i g h t s h o u l d e r i n a non-compensable a c c i d e n t . As a r e s u l t 
o f t h a t a c c i d e n t , she had neck and arm p a i n and m i s s e d two o r 
t h r e e days o f w o r k . She a l s o m i s s e d a p p r o x i m a t e l y t e n days i n 
l a t e J a n u a r y and e a r l y F e b r u a r y o f 1 9 8 4 due t o neck and r i g h t 
s h o u l d e r p a i n . 

D u r i n g t h e seven months f o l l o w i n g t h e compe n s a b l e a n k l e 
i n j u r y , c l a i m a n t n e v e r c o m p l a i n e d o f symptoms i n v o l v i n g h er n e c k , 
r i g h t s h o u l d e r o r back. C l a i m a n t began t r e a t i n g w i t h Dr. Kuzma i n 
June o f 1 9 8 4 and w i t h Dr. F l e c k i n August o f 1 9 8 4 . B o t h d o c t o r s 
a r e f a m i l y p r a c t i t i o n e r s . On J a n u a r y 1 1 , 1 9 8 5 , c l a i m a n t 
c o m p l a i n e d t o Dr. F l e c k f o r t h e f i r s t t i m e o f s o r e n e s s i n t h e back 
o f h er neck and head. She a l s o t o l d F l e c k t h a t she had been 
e x p e r i e n c i n g i n t e r m i t t e n t r i g h t s h o u l d e r p a i n d u r i n g t h e p r e v i o u s 
y e a r . She l a t e r t o l d F l e c k t h a t t h e s e symptoms r e l a t e d t o t h e 
f o u r - y e a r - o l d n on-compensable a c c i d e n t and t h a t t h e y m i g h t have 
been a g g r a v a t e d by t h e compensable i n j u r y . F l e c k r e f e r r e d h e r f o r 
p h y s i c a l t h e r a p y . She q u i t work i n l a t e J a n u a r y o f 1 9 8 5 due t o 
i n c r e a s i n g p a i n i n t h e neck and r i g h t s h o u l d e r . The f o l l o w i n g 
m o n t h , c l a i m a n t c o m p l a i n e d t o Dr. Kuzma f o r t h e f i r s t t i m e o f 
hea d a c h e s , r i g h t arm p a i n , and c h e s t p a i n r a d i a t i n g i n t o t h e 
ba c k . She t o l d Kuzma t h a t t h e s e symptoms had been b o t h e r i n g h er 
s i n c e t h e compe n s a b l e a n k l e i n j u r y . A n e u r o l o g i c a l e v a l u a t i o n by 
Dr. E i s l e r r e v e a l e d m i n i m a l a r t h r i t i s i n t h e neck b u t no e v i d e n c e 
o f n e r v e i m p i n g e m e n t . 

On J a n u a r y 6, 1 9 8 6 , SAIF d e n i e d t h e c o m p e n s a b i l i t y o f 
t r e a t m e n t f o r c l a i m a n t ' s neck and s h o u l d e r p a i n . We f i n d t h a t t h e 
com p e n s a b l e i n j u r y i n May o f 1 9 8 4 was n o t a m a t e r i a l c o n t r i b u t i n g 
c ause o f t h e neck and s h o u l d e r p a i n . 

CONCLUSIONS AND OPINION 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r 
a c o n d i t i o n , c l a i m a n t must s u s t a i n h er b u r d e n o f p r o v i n g t h a t t h e 
compen s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h a t 
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c o n d i t i o n . ORS 656.245(1); Jordan v. SAIF, 86 Or App 29, 32 
( 1 9 8 7 ) . The " m a t e r i a l c o n t r i b u t i n g cause" need not be the s o l e , 
or even the p r i n c i p a l , . cause. See A q u i l l o n v. CNA .Insurance, 60 
Or App 231, 236 ( 1 9 8 2 ) , rev den 294 Or 460-(1983). 

He.re, c l a i m a n t ' s c o n d i t i o n i s neck and r i g h t s h o u l d e r 
p a i n . Given her p r i o r h i s t o r y of neck and shoulder problems, the 
c a u s a t i o n of c l a i m a n t ' s c o n d i t i o n p r e s e n t s a complex me d i c a l 
q u e s t i o n . Hence, a l t h o u g h her t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n 
of t h i s .case t u r n s l a r g e l y on the medical evidence. U r i s v. 
Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The medical evidence was generated by Dr. F l e c k , the 
t r e a t i n g p h y s i c i a n s i n c e August of 1984. Fleck i n i t i a l l y o pined 
t h a t c l a i m a n t had p r e e x i s t i n g c h r o n i c neck and r i g h t s h o u l d e r p a i n 
which was aggravated by the compensable a c c i d e n t i n May of 1984. 
However, Fleck l a t e r r e t r e a t e d from t h a t o p i n i o n and concluded, 
i n s t e a d , t h a t i t was " e q u a l l y p o s s i b l e " t h a t the p a i n was caused 
by e i t h e r t h e non-compensable a c c i d e n t i n 1981 or the compensable 
a c c i d e n t i n May of 1984. We conclude t h a t the m e d i c a l evidence i n 
t h i s case does not e s t a b l i s h w i t h reasonable c e r t a i n t y t h a t 
c l a i m a n t ' s c h r o n i c p a i n c o n d i t i o n i s c a u s a l l y connected t o the May 
1984 i n j u r y . See Gormley v. SAIF, 52 Or App 1055, 1059-60 ( 1 9 8 1 ) . 

Claimant t e s t i f i e d t h a t the neck and r i g h t s h o u l d e r 
symptoms worsened a f t e r the compensable i n j u r y . However, we are 
not persuaded by t h a t t e s t i m o n y , because c l a i m a n t performed her 
r e g u l a r j o b f o r more than seven months b e f o r e c o m p l a i n i n g of any 
symptoms. Claimant has not s u s t a i n e d her burden of p r o o f . 

ORDER 

The Referee's order dated May 27, 1987 i s a f f i r m e d . 

DALLAS H. . G R E E N S L I T T , C l a i m a n t WCB 8 6 - 1 3 4 2 6 & 8 6 - 1 1 7 2 6 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y A u g u s t 1 8 , 1 9 8 8 
M a r k B r o n s t e i n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w • 
M e y e r s & T e r r a ! 1 , D e f e n s e A t t o r n e y s 

Reviewed by Board Members C r i d e r and F e r r i s . 

West Coast Grocery D i s t r i b u t o r s (West C o a s t ) , a 
s e l f - i n s u r e d employer, requests and the SAIF C o r p o r a t i o n , on^ 
b e h a l f of the Lundborg Company (Lun d b o r g ) , c r o s s - r e q u e s t s review 
of those p o r t i o n s of Referee Peterson's o r d e r which s e t a s i d e 
t h e i r d e n i a l s of c l a i m a n t ' s i n j u r y c l a i m and found t h a t West Coast 
and SAIF should j o i n t l y bear r e s p o n s i b i l i t y f o r the c l a i m . West 
Coast a l s o contends t h a t the Referee e r r e d i n d e c l i n i n g t o admit 
an a d v e r t i s i n g brochure prepared by Lundborg. We a f f i r m . . 

ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s neck, l e f t s h o u l d e r 
and back i n j u r y . 

2. A d m i s s i b i l i t y of a d v e r t i s i n g brochure i n t o . e v i d e n c e . 
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FACTS 

Claimant i n j u r e d h i s neck, l e f t s h oulder and back on 
J u l y 14, 1986 when a case of tomato j u i c e f e l l on him w h i l e he was 
workin g c o n c u r r e n t l y as a warehouseman f o r West Coast and an 
undercover i n v e s t i g a t o r f o r Lundborg. The i n j u r y o c c u r r e d as he 
was f i l l i n g an order f o r West Coast. The d i a g n o s i s was 
c e r v i c o t h o r a c i c s t r a i n / s p r a i n , lumbosacral s t r a i n / s p r a i n , and l e f t 
s h o u l d e r c o n t u s i o n . Claimant f i l e d c l a i m s w i t h both employers. 
Each c l a i m was denied on the ba s i s t h a t c l a i m a n t was not a s u b j e c t 
employe. Both employers denied r e s p o n s i b i l i t y , though West Coast 
a l s o denied c o m p e n s a b i l i t y and r e f u s e d t o agree t o the d e s i g n a t i o n 
of a paying agent under ORS 656.307. 

West Coast, a d i s t r i b u t o r of g r o c e r y p r o d u c t s , suspected 
t h a t some of i t s employes were i n v o l v e d i n i l l i c i t drug a c t i v i t i e s 
on t h e business premises. Consequently, West Coast c o n t a c t e d and 
met w i t h t h e o w n e r / d i r e c t o r of Lundborg, a s e c u r i t y and 
i n v e s t i g a t i v e s e r v i c e s f i r m , t o d i s c u s s h i r i n g an undercover 
i n v e s t i g a t o r . On March 31, 1986, West Coast and Lundborg e n t e r e d 
i n t o a w r i t t e n agreement w i t h the f o l l o w i n g terms: (1) Lundborg 
would f u r n i s h an undercover agent t o p e r f o r m i n v e s t i g a t i v e 
s e r v i c e s on West Coast premises; (2) West Coast would pay the 
agent d i r e c t l y f o r h i s work as a warehouseman; (3) West Coast 
would pay Lundborg $400 weekly, from which the agent would be p a i d 
f o r i n v e s t i g a t i v e s e r v i c e s ; (4) West Coast would reimburse 
Lundborg f o r amounts advanced t o the agent f o r unusual expenses, 
such as drug buys; (5) Lundborg would r e p o r t t h e agent's f i n d i n g s 
t o West Coast on a weekly b a s i s ; and (6) the agent would be 
employed i n the aforementioned c a p a c i t y f o r a minimum p e r i o d of 
f o u r months, s u b j e c t t o meeting minimum work r e q u i r e m e n t s f o r the 
warehouseman p o s i t i o n . The p a r t i e s a n t i c i p a t e d t h a t t h e agent-
would observe employe a c t i v i t y w h i l e w o r k i n g as a warehouseman and 
t h a t he would i n i t i a t e c o n t a c t s w i t h employes when he was not 
wo r k i n g . There was no agreement or d i s c u s s i o n as t o which 
employer was t o p r o v i d e workers' compensation i n s u r a n c e coverage 
f o r the agent. 

C l a i m a n t , who had been working f o r Lundborg as a 
p a r t - t i m e s e c u r i t y o f f i c e r , was s e l e c t e d by Lundborg f o r t h e 
undercover assignment. Lundborg agreed t o pay c l a i m a n t $100 
weekly f o r undercover i n v e s t i g a t i v e s e r v i c e s . When a p o s i t i o n 
w i t h West Coast opened, c l a i m a n t began h i s assignment as a 
f u l l - t i m e warehouseman a t r e g u l a r wages. His wages were p a i d from 
the same funds used t o pay the o t h e r employes. By agreement 
between t he two employers, c l a i m a n t completed a te n d e r of 
r e s i g n a t i o n p r i o r t o h i s assignment, which c o u l d be used by West 
Coast t o t e r m i n a t e h i s assignment a t any time and f o r any reason. 
Claimant d i d not undergo the usual pre-employment s c r e e n i n g 
process; he d i d not complete an a p p l i c a t i o n , have any i n t e r v i e w , 
or submit t o a p h y s i c a l e x a m i n a t i o n . He s u b m i t t e d a W-4 t a x form 
and l a t e r j o i n e d the union as r e q u i r e d by the union's c o n t r a c t 
w i t h West Coast. West Coast u l t i m a t e l y reimbursed him f o r h i s 
union membership dues. 

As p a r t of h i s undercover i n v e s t i g a t i o n , c l a i m a n t 
observed employe a c t i v i t i e s w h i l e p e r f o r m i n g h i s warehouse 
f u n c t i o n s and e s t a b l i s h e d c o n t a c t s w i t h employes d u r i n g breaks, 
l u n c h hours and o f f - w o r k hours. Only t he t o p management of West 
Coast knew of c l a i m a n t ' s undercover r o l e . Claimant was under the 
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complete s u p e r v i s i o n and c o n t r o l s of West Coast w i t h r e g a r d t o h i s 
warehouse f u n c t i o n s . He was t r e a t e d t h e same as any o t h e r West 
Coast employe and was s u b j e c t ,to.-the. .usual- d i s c i p l i n a r y a c t i o n s 
f o r f a i l u r e to. p e r f o r m h i s warehouse- duties,-adequately. 

Claimant was under the complete s u p e r v i s i o n and c o n t r o l 
o f Lundborg with- r e gard t o h i s . i n v e s t i g a t i v e , f u n c t i o n s . He 
co n t a c t e d Lundborg t h r e e t o f i v e times weekly, and s u b m i t t e d 
w r i t t e n r e p o r t s prepared a f t e r work-. He never c o n t a c t e d Lundborg 
d u r i n g hours when he was worki n g as a warehouseman. 

A f t e r c l a i m a n t s u s t a i n e d t h e i n j u r y i n q u e s t i o n , West 
Coast used h i s p r e - s i g n e d tender of r e s i g n a t i o n t o t e r m i n a t e h i s 
undercover assignment. Claimant performed no f u r t h e r 
i n v e s t i g a t i v e s e r v i c e s f o r Lundborg. 

At h e a r i n g , - t h e Referee r e f u s e d t o admit an a d v e r t i s i n g 
b r o c h u r e produced by Lundborg, which was s u b m i t t e d by West Coast. 
We f i n d t h a t t h e brochure would have been c u m u l a t i v e o f o t h e r 
evidence a l r e a d y i n the r e c o r d . 

We f i n d t h a t : (1) c l a i m a n t was under c o n t r a c t of h i r e 
w i t h West Coast and Lundborg; (2) c l a i m a n t was under t h e c o n t r o l 
of West Coast w i t h regard t o h i s warehouse f u n c t i o n s and under t he 
c o n t r o l of Lundborg w i t h regard t o h i s i n v e s t i g a t i v e f u n c t i o n s ; 
(3) t h e f u n c t i o n s on b e h a l f of each employer were s e p a r a t e and 
d i s t i n c t ; and (4) c l a i m a n t ' s employment a c t i v i t y a t t h e t i m e of 
i n j u r y was not 'separable.. 

CONCLUSIONS AND OPINION 

We adopt the Referee's c o n c l u s i o n s o f law and o p i n i o n 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . The Referee concluded t h a t 
these f a c t s c o n s t i t u t e d "dual, employment" and t h a t , because 
c l a i m a n t was p e r f o r m i n g two jobs s i m u l t a n e o u s l y f o r t h e j o i n t 
b e n e f i t of both employers, both employers should j o i n t l y bear 
r e s p o n s i b i l i t y . We.agree. 

R e s p o n s i b i l i t y 

I n o rder t o e s t a b l i s h a case of "dual employment," t h r e e 
elements are necessary: (1) a worker must be under c o n t r a c t w i t h 
two employers; (2) the worker must be under t he sepa r a t e c o n t r o l 
of each employer; and (3) the worker, must p e r f o r m d i s t i n c t and 
separ a t e s e r v i c e s f o r each employer . M i s s i o n Insurance Co. v. 
M i l l e r , 73 Or App 159, 163 ( 1 9 8 5 ) ( c i t i n g 1C Larson, Workmen's 
Compensation Law, 48.40 ( 1 9 8 2 ) ) . A l l t h r e e elements are s a t i s f i e d 
here. 

A c o n t r a c t of h i r e between c l a i m a n t and each employer 
may be e i t h e r express or i m p l i e d . See Oremus v. Or. Pub. 
Co./Leibrand, 11 Or App 444,.446-47 (197 2 ) , rev den (1 9 7 3 ) ; 1C 
Larson, Workmen's Compensation Law, § 4.8 (1986). I t i s u n d i s p u t e d 
t h a t c l a i m a n t was under c o n t r a c t w i t h Lundborg. Rather, t h e i s s u e 
i s whether a c o n t r a c t o f h i r e e x i s t e d between c l a i m a n t and West 
Coast. West Coast p l a c e d c l a i m a n t i n a r e g u l a r j o b a t r e g u l a r 
wages drawn from t h e same funds used t o pay o t h e r West Coast 
employes. For h i s p a r t , c l a i m a n t performed h i s r e g u l a r d u t i e s 
under t he d i r e c t i o n and s u p e r v i s i o n o f West Coast and kn o w i n g l y 
accepted wages from West Coast. For these reasons, we f i n d t h a t 
c l a i m a n t was under an i m p l i e d c o n t r a c t o f h i r e w i t h West Coast. 

We are a l s o persuaded t h a t ; c l a i m a n t was under t h e 
sep a r a t e c o n t r o l o f each employer. I t i s u n d i s p u t e d t h a t Lundborg 
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had complete c o n t r o l of c l a i m a n t ' s i n v e s t i g a t i v e f u n c t i o n s . West 
Coast d i r e c t e d and s u p e r v i s e d c l a i m a n t ' s warehouse f u n c t i o n s , and 
r e t a i n e d t h e power t o t e r m i n a t e h i s assignment a t any t i m e and f o r 
any reason. I n a d d i t i o n , c l a i m a n t was expected t o meet minimum 
work req u i r e m e n t s and was s u b j e c t t o the usual d i s c i p l i n a r y 
a c t i o n s f o r f . a i l u r e t o p e r f o r m a d e q u a t e l y . We f i n d t h a t West 
Coast had complete c o n t r o l of c l a i m a n t ' s warehouse f u n c t i o n s . We 
f u r t h e r f i n d t h a t c l a i m a n t ' s warehouse f u n c t i o n s were separate and 
d i s t i n c t from h i s i n v e s t i g a t i v e f u n c t i o n s . 

I n a case of "dual employment," the employers may be 
l i a b l e f o r workers' compensation s e p a r a t e l y or j o i n t l y , depending 
on the s e v e r a b i l i t y of c l a i m a n t ' s a c t i v i t y a t the time of i n j u r y . 
M i s s i o n Insurance Co. v. M i l l e r , supra; Larson, Workmen's 
Compensation Law, § 48.50 (1986). Here, the d i s p o s i t i v e q u e s t i o n 
i s whether the warehouse a c t i v i t y t h a t c l a i m a n t was p e r f o r m i n g a t 
the t i m e of i n j u r y was s e v e r a b l e from h i s i n v e s t i g a t i v e a c t i v i t y . 
I f so, West Coast i s s o l e l y r e s p o n s i b l e f o r t h e i n j u r y ; o t h e r w i s e , 
West Coast and Lundborg are j o i n t l y r e s p o n s i b l e . We f i n d t h a t 
c l a i m a n t ' s a c t i v i t y a t t h e time of i n j u r y was not s e v e r a b l e 
because, as p a r t of h i s i n v e s t i g a t i v e f u n c t i o n s , he was expected 
t o make o b s e r v a t i o n s w h i l e p e r f o r m i n g warehouse f u n c t i o n s . For 
th e most p a r t , these f u n c t i o n s were performed s i m u l t a n e o u s l y . 
A c c o r d i n g l y , we conclude t h a t West Coast and Lundborg should 
j o i n t l y bear r e s p o n s i b i l i t y . 

A d m i s s i b i l i t y of Evidence 
F i n a l l y , we do not d i s t u r b the Referee's e v i d e n t i a r y 

r u l i n g . We f i n d t h a t the a d v e r t i s i n g brochure was c u m u l a t i v e of 
o t h e r evidence a l r e a d y i n the r e c o r d . The Referee d i d not abuse 
h i s d i s c r e t i o n i n d e c l i n i n g t o admit i t . OAR 4 3 8-07-005(4). 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board review. Such a fee i s d e f i n e d as an "assessed f e e . " See 
OAR 438-15-005(2). However, we cannot a u t h o r i z e an assessed fee 
unless c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed fee s h a l l not be a u t h o r i z e d . See OAR 
438-15-010 ( 5 ) . 

ORDER 

The Referee's order dated January 23, 1987, as amended 
on February 18, 1987, i s a f f i r m e d . The Board approves a 
c l i e n t - p a i d fee not t o exceed $178.50. 

ROBERT D. B I L L I C K , C l a i m a n t WCB 8 8 - 0 0 7 4 3 
Mai a g o n & M o o r e , \ C 1 a i m a n t 1 s A t t o r n e y s A u g u s t 1 9 , 1 9 8 8 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o D i s m i s s 

The s e l f - i n s u r e d employer has requested Board review of 
Referee M i l l s ' June 17, 1988 o r d e r , as r e c o n s i d e r e d J u l y 15, 
1988. Claimant has moved f o r an order d i s m i s s i n g the employer's 
request on the ground t h a t i t was u n t i m e l y f i l e d . The motion i s 
d e n i e d . 

FINDINGS 

On June 17, 1988, t h e Referee issued an o r d e r , s e t t i n g 
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a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n 
a d d i t i o n , t h e employer was a s s e s s e d ' p e n a l t i e s and accompanying 
a t t o r n e y fees f o r f a i l i n g t o t i m e l y process t h e c l a i m . The o r d e r 
i n d i c a t e d t h a t t h e i n t e r i m compensation b e n e f i t s , upon which t h e 
p e n a l t y was based, would t e r m i n a t e on January 1 1 , 1988, t he date 
o f t h e employer's d e n i a l . . However, t he ord e r d i d not s t a t e when 
those b e n e f i t s s h o u l d have commenced. 

S h o r t l y t h e r e a f t e r , t h e employer moved f o r 
r e c o n s i d e r a t i o n and c l a i m a n t s u b m i t t e d a response t o th e m o t i o n . 
On J u l y 15, 1988, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n . 
This o r d e r e x p r e s s l y m o d i f i e d t h e June 17, 1988 or d e r by p r o v i d i n g 
t h a t t h e p e n a l t y f o r unreasonable c l a i m s p r o c e s s i n g s h o u l d be 
based on t h e i n t e r i m compensation payable from December 4, 1987 
t h r o u g h January 1 1 , 1988. 

Save f o r t h e afo r e m e n t i o n e d m o d i f i c a t i o n , t h e J u l y 15, 
1988 Order on R e c o n s i d e r a t i o n s t a t e d t h a t t h e June 17, 1988 o r d e r 
" r e m a i n t e d ] i n t a c t . " F i n a l l y , t h e J u l y 15, 1988 or d e r p r o v i d e d 
t h a t t h e p a r t i e s ' r i g h t s o f appeal " s h a l l run from t h e date o f 
t h i s Order on R e c o n s i d e r a t i o n . " As w i t h t h e June 17, 1988 o r d e r , 
t h e J u l y 15, 1988 or d e r c o n t a i n e d a statement e x p l a i n i n g t h e 
p a r t i e s ' r i g h t s o f appeal under ORS 656.289 and 656.295. 

On J u l y 18, 1988, t h e employer m a i l e d i t s r e q u e s t f o r 
r e v i e w o f b o t h o f t h e Referee's o r d e r s t o t h e Board. The request 
was m a i l e d by c e r t i f i e d m a i l . A c e r t i f i c a t e o f s e r v i c e , s u b m i t t e d 
w i t h t h e r e q u e s t , i n d i c a t e d t h a t c o p i e s o f t h e req u e s t had been 
m a i l e d t o a l l p a r t i e s t o th e p r o c e e d i n g . 

We f i n d t h a t t h e J u l y 15, 1988 Order on R e c o n s i d e r a t i o n 
m o d i f i e d t h e June 17, 1988 o r d e r . We f u r t h e r f i n d t h a t t h e 
requ e s t f o r review o f both o r d e r s was t i m e l y m a i l e d t o t h e Board 
and t o the p a r t i e s . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f the or d e r i s m a i l e d t o t h e p a r t i e s , 
one of t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e request s h a l l be m a i l e d t o a l l p a r t i e s t o 
th e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e re q u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

The t i m e w i t h i n which t o appeal an o r d e r c o n t i n u e s t o 
r u n , u n l e s s t h e or d e r has been s t a y e d , w i t h d r a w n , or m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 (1986) . I n ord e r t o abate and a l l o w 
r e c o n s i d e r a t i o n o f an or d e r i s s u e d under ORS 656.289(1), a t the 
very l e a s t , t h e language o f t h e second o r d e r must be s p e c i f i c . 
Farmers Insurance Group v. SAIF, 301 Or 612, 619 (1 9 8 6 ) . 

Here, t h e Referee's June 17, 1988 order was n e i t h e r 
a b a t e d , s t a y e d , nor wi t h d r a w n . However, t h e p r i o r o r d e r was 
e x p r e s s l y m o d i f i e d by t h e Referee's J u l y 15, 1988 Order on 
R e c o n s i d e r a t i o n . Inasmuch as t h e employer requested Board review 
w i t h i n 30 days o f t h e J u l y 15, 1988 Order on R e c o n s i d e r a t i o n , we 
conclude t h a t we have j u r i s d i c t i o n . See Connie R. Walker, 40 Van 
N a t t a 84 (1988) . 
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Assuming arguendo t h a t t h e J u l y . 1 5 , 1988 Order on 
R e c o n s i d e r a t i o n d i d not modify t h e June 17, 1988 o r d e r , we would 
c o n t i n u e t o r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . We reach t h i s 
c o n c l u s i o n because t h e employer's request f o r review was t i m e l y 
s u b m i t t e d f o r both o r d e r s . 

Here, t h e t h i r t i e t h day a f t e r the Referee's June 17, 
1988 o r d e r was J u l y 17, 1988, a Sunday. Thus, t h e l a s t day t o 
t i m e l y f i l e a request f o r Board review was Monday, J u l y 18, 1988. 
See ORS 174.120. Inasmuch as the employer's request f o r Board 
review o f t h e Referee's o r d e r s was m a i l e d by c e r t i f i e d m a i l on 
J u l y 18, 1988, i t i s t i m e l y f o r both of the Referee's o r d e r s . See 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

A c c o r d i n g l y , t he motion t o d i s m i s s i s denied. Upon 
r e c e i p t o f the h e a r i n g t r a n s c r i p t , t h e Board w i l l p r o v i d e t he 
p a r t i e s w i t h c o p i e s and implement a b r i e f i n g schedule. 

IT IS SO ORDERED. 

J O E LAWSON, C l a i m a n t WCB 8 3 - 1 1 9 6 0 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y A u g u s t 1 9 , 1 9 8 8 
J u d y J o h n s o n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review o f those p o r t i o n s o f 
Referee Peterson's o r d e r t h a t upheld t he SAIF C o r p o r a t i o n ' s d e n i a l s 
o f : (1) c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n ; and (2) 
c l a i m a n t ' s u l c e r c o n d i t i o n . We a f f i r m . 

ISSUES 

1. Whether SAIF's "back up" d e n i a l o f c l a i m a n t ' s accepted 
p s y c h o l o g i c a l c o n d i t i o n was p r o p e r . 

2. I f SAIF's "back up" d e n i a l was p r o p e r , whether 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensable. 

3 . Whether p e n a l t i e s and a t t o r n e y fees s h o u l d be assessed 
f o r SAIF's a l l e g e d improper p r e c l o s u r e p a r t i a l d e n i a l . 

4. Whether c l a i m a n t ' s u l c e r c o n d i t i o n was compensable. 

FINDINGS OF FACT 

At t h e o u t s e t o f t h i s complex and unusual case, we would 
l i k e t o emphasize our agreement w i t h t h e Referee t h a t , based on a 
r e c o r d which spans more than 15 y e a r s , c l a i m a n t was c o n s i s t e n t l y 
u n t r u t h f u l and u n r e l i a b l e . During t h i s p e r i o d , he was seen by t h r e e 
s e t s o f a p p r o x i m a t e l y 30 d o c t o r s who, u n t i l r e c e n t l y , were unaware of 
the e x i s t e n c e o f the o t h e r s . The f i r s t group of d o c t o r s d e a l t w i t h 
c l a i m a n t ' s drug a d d i c t i o n . The second s e t d e a l t w i t h h i s workers' 
compensation c l a i m . The t h i r d group of d o c t o r s d e a l t w i t h c l a i m a n t ' s 
a l l e g e d n a r c o l e p s y c o n d i t i o n . 

On A p r i l 19, 1979, Claimant, 44, was w o r k i n g as a d r y w a l i 
f i n i s h e r when he f e l l t h r o u g h a hole i n t h e f l o o r b o a r d s o f a house 
and i n j u r e d h i s low back. 
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Claimant t r e a t e d c o n s e r v a t i v e l y w i t h Dr. Cherry who 
r e l e a s e d him f o r work w i t h the. f o l l o w i n g r e s t r i c t i o n s : (1) no 
l i f t i n g g r e a t e r t h a n 50 pounds; (2) no c a r r y i n g g r e a t e r t h a n 30 
pounds; (3) i n c i d e n t a l w a l k i n g and k n e e l i n g ; and (4) u n r e s t r i c t e d 
s i t t i n g . 

On September 8, 1980, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 10 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . 

I n October 1980 c l a i m a n t began v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s . V o c a t i o n a l t e s t i n g i n d i c a t e d t h a t c l a i m a n t had s i g n i f i c a n t 
p e r s o n a l i t y problems w i t h a s t r o n g focus on p h y s i c a l c o m p l a i n t s and 
p o s s i b l e secondary g a i n . 

On November 17, 1980, a s t i p u l a t i o n r a i s e d c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y award f o r h i s low back c o n d i t i o n t o 
20 p e r c e n t . 

On March 5,, 1981, Dr. Brown r e p o r t e d t h a t c l a i m a n t 
e x h i b i t e d t h e c l a s s i c f e a t u r e s of n a r c o l e p s y w i t h the accompanying 
symptoms of c a t a p l e x y and somnambulism and p r e s c r i b e d amphetamines. 
This p r e s c r i p t i o n was r e f i l l e d on a r e g u l a r b a s i s u n t i l 1986. At 
t h a t t i m e , Dr. Brown, suspected t h a t c l a i m a n t never had n a r c o l e p s y and 
r e f u s e d f u r t h e r m e d i c a t i o n . We s p e c i f i c a l l y f i n d t h a t c l a i m a n t 
f a b r i c a t e d symptoms of n a r c o l e p s y i n o r d e r t o o b t a i n amphetamines. 

On March 13, 1981, SAIF a u t h o r i z e d an o n - t h e - j o b auto body 
r e p a i r t r a i n i n g program f o r c l a i m a n t . On May 1, 1981, however, 
c l a i m a n t t e r m i n a t e d t h e t r a i n i n g program and r e t u r n e d t o d r y w a l l 
work. On June 10, 1981, c l a i m a n t ' s c l a i m was ag a i n c l o s e d by 
D e t e r m i n a t i o n Order w i t h no change i n h i s permanent d i s a b i l i t y . On 
January 4, 1982, SAIF a u t h o r i z e d a second t r a i n i n g program, now i n 
i n d u s t r i a l c l u t c h r e p a i r . On August 10, 1982, t h e t r a i n i n g program 
was t e r m i n a t e d due t o c l a i m a n t ' s p s y c h o l o g i c a l and e m o t i o n a l 
problems. This process of c l o s u r e and reopening o f c l a i m a n t ' s 
v o c a t i o n a l a s s i s t a n c e c o n t i n u e d u n t i l January 25, 1986 when f o r t h e 
l a s t t i m e c l a i m a n t ' s case was c l o s e d due t o h i s u n w i l l i n g n e s s t o 
f u l l y p a r t i c i p a t e i n v o c a t i o n a l e v a l u a t i o n . 

On August 20, 1982, Dr. Quan, p s y c h i a t r i s t , diagnosed: (1) 
w o r k - r e l a t e d d e p r e s s i o n ; and (2) o r g a n i c b r a i n d y s f u n c t i o n based on a 
h i s t o r y o f m u l t i p l e head traumas. The e v i d e n c e , however, i s u n c l e a r 
whether c l a i m a n t had a h i s t o r y o f head traumas. 

On September 20, 1982, SAIF agreed by s t i p u l a t i o n t o 
v o l u n t a r i l y reopen c l a i m a n t ' s c l a i m and p r o v i d e m e d i c a l care and 
t r e a t m e n t f o r h i s p s y c h o l o g i c a l c o n d i t i o n a r i s i n g o u t of t h e 1979 
compensable i n j u r y . 

Subsequent t o 1982, c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
c o n t i n u e d t o d e t e r i o r a t e . He e x h i b i t e d i n c r e a s e d p a r a n o i a , 
c o n f u s i o n , d e p r e s s i o n and memory l o s s . 

On November 23, 1983, Dr. B i n d e r , c l i n i c a l 
n e u r o p s y c h o l o g i s t , t e s t e d c l a i m a n t ' s i n t e l l e c t u a l f u n c t i o n i n g . 
C l a imant e x h i b i t e d a marked d e f i c i t i n concept f o r m a t i o n , a b s t r a c t 
t h i n k i n g , and mental t r a c k i n g . Although h i s memory f o r v e r b a l 
m a t e r i a l was o n l y m i l d l y i m p a i r e d and h i s v e r b a l i n t e l l e c t u a l 
a b i l i t i e s were average, h i s r e a d i n g s k i l l s were s e v e r e l y d e f i c i e n t . 

I n March 1984 Claimant began t r e a t i n g w i t h Dr. C h r i s t e n s e n , 
c l i n i c a l p s y c h o l o g i s t . He r e p o r t e d t h a t c l a i m a n t showed many s i g n s 
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of b r a i n damage and diagnosed: (1) amnestic syndrome; (2) o r g a n i c 
p e r s o n a l i t y syndrome; and (3) r e c u r r e n t major d e p r e s s i o n . 

I n May 1984 Dr. C h r i s t e n s e n became aware of c l a i m a n t ' s drug 
a d d i c t i o n f o r t h e f i r s t t i m e . 

On June 19, 1984, SAIF denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
upper g a s t r o i n t e s t i n a l b l e e d i n g u l c e r s i n c e i t was not the r e s u l t o f , 
or c a u s a l l y r e l a t e d t o , h i s compensable back i n j u r y . 

On February 14, 1986, SAIF denied c l a i m a n t ' s c l a i m f o r a 
p s y c h o l o g i c a l c o n d i t i o n s i n c e i n v e s t i g a t i o n r e v e a l e d t h a t i t was l o n g 
s t a n d i n g and not a f f e c t e d or worsened by c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . The d e n i a l f u r t h e r e x p l a i n e d t h a t SAIF's e a r l i e r acceptance 
of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was based upon h i s 
m i s r e p r e s e n t a t i o n o f the p s y c h o l o g i c a l h i s t o r y . 

Claimant was a drug a d d i c t from a very e a r l y age. His 
drugs o f choi c e were amphetamines, c o c a i n e , and o p i a t e s , o f t e n 
codeine and h e r o i n . He s u c c e s s f u l l y w i t h h e l d t h i s i n f o r m a t i o n from 
a l l m e d ical p r o v i d e r s i n v o l v e d i n the t r e a t m e n t o f h i s back i n j u r y 
and d e p r e s s i o n u n t i l he a c c i d e n t a l l y shot h i m s e l f i n the f o o t and was 
h o s p i t a l i z e d i n 1984. 

I n 1971, c l a i m a n t v o l u n t a r i l y e n t e r e d t h e Comprehensive 
Options f o r Drug Abuse (CODA) methadone program i n order t o combat 
h i s h e r o i n a d d i c t i o n . He remained on the methadone program from 
1971 t h r o u g h 1985. While on the program, h i s " d i r t y " u r i n e t e s t s 
i n d i c a t e d c o n t i n u e d use of amphetamines and o p i a t e s . 

Amphetamines and cocaine are s t i m u l a n t s which i n c r e a s e 
b r a i n a c t i v i t y . They i m p a i r d e s i r e , d r i v e , and m o t i v a t i o n . They 
cause tremendous mood swings w i t h p r o f o u n d d e p r e s s i o n . ( T r . 126-2; 
92-17). Other symptoms of amphetamine abuse i n c l u d e a n x i e t y , 
nervousness and a g i t a t i o n . People who use amphetamines a l s o don't 
eat or s l e e p f o r l o n g p e r i o d s of time and o f t e n develop g a s t r i t i s , 
e s o p h a g i t i s and b l e e d i n g u l c e r s . ( T r . 98-1). Drug abuse, e s p e c i a l l y 
i n v o l v i n g amphetamines and co c a i n e , may cause o r g a n i c b r a i n d i s e a s e . 

Organic b r a i n syndrome i s a c o m b i n a t i o n o f symptoms which 
r e p r e s e n t s t h e b e h a v i o r a l r e s u l t s of b r a i n trauma. Trauma may be 
induced t h r o u g h g e n e t i c p r e d i s p o s i t i o n s , i n f e c t i o n s , blows t o the 
head or drug abuse. Organic b r a i n damage due t o drug abuse becomes 
p r o g r e s s i v e l y worse over t i m e . ( T r . 90-11). 

Claimant's d e p r e s s i o n and u n e m p l o y a b i l i t y r e f l e c t e d two 
aspects o f h i s c h r o n i c drug abuse: (1) t h e symptoms of p o l y d r u g use 
and w i t h d r a w a l ; and (2) c o g n i t i v e impairment caused by t h e slow 
p r o g r e s s i o n o f p o l y d r u g - i n d u c e d o r g a n i c b r a i n d y s f u n c t i o n . I n f a c t , 
t h e CODA reco r d s i n d i c a t e t h a t c l a i m a n t complained o f d e p r e s s i o n as 
e a r l y as 1976. 

N e i t h e r c l a i m a n t ' s o r g a n i c b r a i n d y s f u n c t i o n nor h i s 
r e s u l t i n g d e p r e s s i o n were worsened by h i s compensable low back 
i n j u r y . Furthermore, c l a i m a n t ' s u l c e r c o n d i t i o n was not c a u s a l l y 
r e l a t e d t o h i s i n j u r y . 

CONCLUSIONS OF LAW 

P s y c h o l o g i c a l c o n d i t i o n 
The Referee upheld SAIF's "back up" d e n i a l by a s s e r t i n g 
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t h a t : (1) SAIF had shown m a t e r i a l f r a u d or m i s r e p r e s e n t a t i o n by 
c l a i m a n t ; and (2) c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was not worsened 
by the 1979 compensable i n j u r y . We agree. 

SAIF's "back up" d e n i a l was not an a t t e m p t t o t e r m i n a t e 
f u t u r e r e s p o n s i b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n b e f o r e 
t h e e x t e n t of h i s d i s a b i l i t y c o u l d be d e t e r m i n e d , but r a t h e r an 
a t t e m p t t o revoke i t s o r i g i n a l acceptance of c l a i m a n t ' s c l a i m f o r 
p s y c h o l o g i c a l b e n e f i t s ab i n i t i o . T h e r e f o r e , SAIF's d e n i a l d i d not 
c o n s t i t u t e an improper p r e c l o s u r e d e n i a l f o r b i d d e n by the c o u r t i n 
R o l l e r v. Weyerhaeuser Co, 67 Or App 583, 586 ( 1 9 8 4 ) . See S a f s t r o m 
v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 (1983). A c c o r d i n g l y , we 
a l s o r e f u s e t o assess a p e n a l t y or a t t o r n e y fee a g a i n s t SAIF. 

Once an employer o f f i c i a l l y accepts a c l a i m f o r 
compensation, i t may not l a t e r deny t h e c o m p e n s a b i l i t y of the 
u n d e r l y i n g c l a i m , absent f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l 
a c t i v i t y . Bauman v. SAIF, 295 Or 788, 794 ( 1 9 8 3 ) . I n o r d e r f o r 
n o n d i s c l o s e d i n f o r m a t i o n t o be deemed s u f f i c i e n t l y m a t e r i a l t o come 
w i t h i n t h e Bauman e x c e p t i o n , t h e i n s u r e r must e s t a b l i s h t h e c o l o r a b l e 
m a t e r i a l i t y o f t h e u n d i s c l o s e d f a c t and how i t s acceptance d e c i s i o n 
c o u l d reasonably have been a f f e c t e d by the i n s u r e r ' s knowledge of the 
f a c t . E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459, 463-4 (1987). A 
"back up" d e n i a l i s p e r m i s s i b l e where acceptance of a c l a i m i s based 
on i n c o m p l e t e m e d i c a l evidence due t o c l a i m a n t ' s f a i l u r e t o d i s c l o s e 
p r i o r m e d i c a l i n f o r m a t i o n . Timothy J. Swodeck, 39 Van N a t t a 341, 343 
( 1 9 8 7 ) . 

I f m i s r e p r e s e n t a t i o n i s shown t o be s u f f i c i e n t l y m a t e r i a l 
t o come w i t h i n t h e Bauman e x c e p t i o n , c l a i m a n t may s t i l l p r e v a i l over 
the d e n i a l i f he can e s t a b l i s h by a preponderance of t h e evidence 
t h a t , a l t h o u g h he had a p r e e x i s t i n g c o n d i t i o n , t h e i n j u r y which he 
s u s t a i n e d a t work m a t e r i a l l y worsened h i s c o n d i t i o n . Skinner v. 
SAIF, 66 Or App 467, 470 ( 1 9 8 4 ) , c i t i n g Larson v. Brooks-Scanlon, 54 
Or App 861 ( 1 9 8 1 ) , rev den 292 Or 581 (1982). 

To e s t a b l i s h c o m p e n s a b i l i t y o f a p s y c h i a t r i c c o n d i t i o n 
f o l l o w i n g an i n d u s t r i a l i n j u r y c l a i m a n t must prove by a preponderance 
o f t h e evidence t h a t t h e w o r k - r e l a t e d i n j u r y was a m a t e r i a l cause of 
the p s y c h i a t r i c c o n d i t i o n , o r , i f c l a i m a n t ' s mental c o n d i t i o n 
p r e d a t e d t h e i n j u r y , t h a t t h e i n j u r y worsened t h a t p r e e x i s t i n g 
c o n d i t i o n . Jeld-Wen, I n c . v. Page, 73 Or App 136, 139 ( 1 9 8 5 ) . See 
P a r t r i d g e v. SAIF> 57 Or App 163, 167, rev den 293 Or 394 ( 1 9 8 2 ) . 
The Court o f Appeals i n Grace v. SAIF, 76 Or App 511, 517 (1985) 
broadened t h e Jeld-Wen language t o i n c l u d e u n d e r l y i n g p s y c h o l o g i c a l 
c o n d i t i o n s whose symptoms were p r e c i p i t a t e d by a compensable i n j u r y . 
(Emphasis added). 

The r e c o r d i s r e p l e t e w i t h c l a i m a n t ' s d e n i a l s of drug use 
and the m a n i p u l a t i o n of d o c t o r s t r e a t i n g h i s v a r i o u s m e d i c a l 
problems. Claimant c o n s i s t e n t l y denied a l c o h o l and drug use t o 
medical p r o v i d e r s . I n o r d e r t o o b t a i n amphetamines, he f a b r i c a t e d 
n o n e x i s t e n t n e u r o l o g i c a l d i s o r d e r s . I n a l l p r o b a b i l i t y , he a l s o 
f a b r i c a t e d a h i s t o r y of m u l t i p l e head traumas. Throughout t h e course 
of c l a i m a n t ' s i n j u r y c l a i m , he s y s t e m a t i c a l l y concealed t h e t r u t h and 
made f a l s e s t a t e m e n t s r e g a r d i n g h i s drug abuse and symptomatology, 
b o t h p h y s i c a l and e m o t i o n a l . When SAIF f i n a l l y became aware of 
c l a i m a n t ' s drug abuse i n 1984, c l a i m a n t c o n t i n u e d t o o b s t r u c t i t s 
e f f o r t s t o uncover the t r u t h by r e f u s i n g t o a u t h o r i z e r e l e a s e of t h e 
CODA rec o r d s f o r more tha n a year. SAIF's acceptance of c l a i m a n t ' s 
p s y c h o l o g i c a l c l a i m was based upon f a l s e and i n c o m p l e t e m e d i c a l 
i n f o r m a t i o n r e g a r d i n g c l a i m a n t ' s h i s t o r y of drug abuse. The 
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c o l o r a b l e m a t e r i a l i t y of these u n d i s c l o s e d f a c t s c o u l d reasonably 
have a f f e c t e d SAIF's acceptance d e c i s i o n . Such d e c e p t i o n , f r a u d , and 
m i s r e p r e s e n t a t i o n s a t i s f i e s t he Bauman e x c e p t i o n . T h e r e f o r e , SAIF's 
"back up" d e n i a l was proper and i t became c l a i m a n t ' s burden t o prove 
t h e c o m p e n s a b i l i t y of h i s c l a i m . 

I n May 1984 Dr. C h r i s t e n s e n became aware of c l a i m a n t ' s 
c h r o n i c drug a d d i c t i o n f o r t h e f i r s t t i m e . He d i d not b e l i e v e , 
however, t h a t c l a i m a n t ' s a d d i c t i o n p l a y e d any r o l e i n h i s c o g n i t i v e 
d y s f u n c t i o n . (Ex. 145). 

On A p r i l 8, 1985, the Orthopaedic C o n s u l t a n t s found t h a t 
from a p u r e l y p h y s i c a l p o i n t of view c l a i m a n t c o u l d r e t u r n t o d r y w a l l 
a p p l i c a t i o n . They a l s o b e l i e v e d , however, t h a t due t o c l a i m a n t ' s 
p o s s i b l e o r g a n i c b r a i n syndrome, which was r e l a t e d t o m u l t i p l e head 
i n j u r i e s and/or drug abuse, h i s chances of being g a i n f u l l y employed 
were not good. (Ex. 159). 

On A p r i l 9, 1985, Dr. Quan opined t h a t c l a i m a n t ' s 
d e p r e s s i o n arose from h i s i m p a i r e d mental f u n c t i o n , l o s s of memory, 
and t h r e a t of f u t u r e s e c u r i t y . Dr. Quan th o u g h t t h a t c l a i m a n t ' s back 
i n j u r y , d e s p i t e b e i n g m i l d , was an i m p o r t a n t event i n h i s l i f e which 
had brought about a h i g h l e v e l of s e l f - c o n c e r n . (Ex. 160). 

On January 13, 1986, Dr. Goranson, p s y c h i a t r i s t , conducted 
a f i l e r eview a t SAIF's r e q u e s t . He b e l i e v e d t h a t c l a i m a n t was not 
s u f f e r i n g from major d e p r e s s i o n . A more a p p r o p r i a t e d i a g n o s i s was 
o r g a n i c a f f e c t i v e syndrome. Dr. Goranson concluded t h a t c l a i m a n t ' s 
low back i n j u r y i n no way worsened h i s p r e e x i s t i n g p s y c h o l o g i c a l 
c o n d i t i o n and, t h e r e f o r e , t h e c u r r e n t p s y c h o l o g i c a l t r e a t m e n t was not 
r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . (Ex. 177). 

On February 14, 1986, Dr. Turco concu r r e d w i t h 
Dr. Goranson's January 13, 1986 r e p o r t . He diagnosed c h r o n i c b r a i n 
syndrome a s s o c i a t e d w i t h m u l t i p l e head trauma and drug abuse i n an 
i n d i v i d u a l w i t h a mixed p e r s o n a l i t y d i s o r d e r . He d i d not b e l i e v e 
t h a t c l a i m a n t ' s l o n g s t a n d i n g p s y c h o l o g i c a l problems were worsened by 
h i s i n d u s t r i a l i n j u r y . 

On March 1 1 , 1986, Dr. C h r i s t e n s e n r e i t e r a t e d h i s b e l i e f 
t h a t c l a i m a n t ' s d e p r e s s i o n was due t o the e f f e c t of h i s i n d u s t r i a l 
i n j u r y which p r e v e n t e d him from r e t u r n i n g t o the one o c c u p a t i o n 
( d r y w a l l work) t h a t a l l o w e d him t o m a i n t a i n a sense of d i g n i t y i n 
s p i t e of h i s c o g n i t i v e d e f i c i t s . Dr. C h r i s t e n s e n opined t h a t 
c l a i m a n t ' s c o g n i t i v e l i m i t a t i o n s , which l e f t him r i d d l e d w i t h 
s e l f - d o u b t , c o n f u s i o n , f o r g e t f u l n e s s , a l a c k of judgment and 
i n i t i a t i v e and poor impulse c o n t r o l , were a t t r i b u t a b l e t o a h i s t o r y 
of m u l t i p l e head i n j u r i e s . He b e l i e v e d t h a t c l a i m a n t was permanently 
and t o t a l l y d i s a b l e d due t o t h e combined e f f e c t s of h i s i n d u s t r i a l 
back i n j u r y , b r a i n impairment and e m o t i o n a l problems. (Ex. 184). 

On A p r i l 26, 1986, Dr. Binder diagnosed o r g a n i c a f f e c t i v e 
syndrome, a t y p i c a l dementia, b o r d e r l i n e p e r s o n a l i t y d i s o r d e r , and 
mixed substance abuse. He f e l t t h a t c l a i m a n t ' s u n e m p l o y a b i l i t y was 
due t o a worsening of h i s c e r e b r a l d y s f u n c t i o n , a t t r i b u t a b l e s o l e l y 
t o p o l y d r u g abuse and m u l t i p l e head i n j u r i e s . He a l s o b e l i e v e d t h a t 
i t was h i g h l y l i k e l y t h a t c l a i m a n t never had n a r c o l e p s y and r e p o r t e d 
a f a l s e h i s t o r y of n a r c o l e p t i c symptoms i n an a t t e m p t t o o b t a i n 
amphetamines. 

Dr. Larsen, p s y c h i a t r i s t , t r e a t e d c l a i m a n t a t CODA 
th r o u g h o u t 14 years on the methadone program. He opined t h a t 
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c l a i m a n t was a c h r o n i c amphetamine abuser whose behav i o r over t h e 
years p r e s e n t e d the. c l a s s i c case of or g a n i c - b a s e d , 
amphetamine-induced, i n t e r m i t t e n t p s y c h o s i s . He b e l i e v e d t h a t , 
absent t h e 1979 low back i n j u r y , c l a i m a n t would s t i l l be unemployable 
to d a y . Dr. Larsen a l s o t h o u g h t t h a t c l a i m a n t ' s a d d i c t i o n t o o p i a t e s , 
methadone and amphetamines p r e c l u d e d him from w o r k i n g i n any 
e f f e c t i v e c a p a c i t y due t o extreme mood swings and i m p a i r e d a t t e n t i o n 
span. ( T r . 96-13). This b e l i e f was supporte d by t h e f a c t t h a t , 
p r i o r t o 1979, t h e p h y s i c a l and mental demands of c l a i m a n t ' s drug 
h a b i t p r e c l u d e d steady employment. Dr. Larson i n d i c a t e d t h a t , 
a l t h o u g h c l a i m a n t ' s i n a b i l i t y t o work i n 1982 d i d c o n t r i b u t e t o h i s 
d e p r e s s i o n , t h a t d e p r e s s i o n and i m m o b i l i z a t i o n was due t o h i s 
amphetamine use, not h i s back i n j u r y . He concluded t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l d e t e r i o r a t i o n i n 1982 had no r e l a t i o n s h i p whatsoever 
w i t h h i s 1979 compensable back i n j u r y . ( T r . 125-10). 

On November 12, 1986, Dr. Ekanger, c o n s u l t i n g p s y c h o l o g i s t , 
performed a f i l e r e v iew a t c l a i m a n t ' s r e q u e s t . He b e l i e v e d t h a t a l l 
of t h e c o n s u l t i n g p h y s i c i a n s had h i t on a p a r t o f t h e t r u t h : (1) 
c l a i m a n t ' s head i n j u r i e s and drug abuse caused b r a i n damage; (2) 
c l a i m a n t had a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r ; and (3) c l a i m a n t ' s 
i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s need f o r 
p s y c h i a t r i c t r e a t m e n t . He f u r t h e r opined t h a t i n c r e a s e d s t r e s s , l o s s 
of wage e a r n i n g a b i l i t y , and l o s s of s e l f - e s t e e m as an independent 
and s u c c e s s f u l worker c o n t r i b u t e d t o h i s p s y c h i a t r i c problems, 
i n c l u d i n g d e p r e s s i o n . I n t u r n , t h e d e p r e s s i o n aggravated h i s 
p o t e n t i a l f o r drug abuse. 

We g e n e r a l l y accord g r e a t e r weight t o t h e o p i n i o n o f t h e 
t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons t o the c o n t r a r y . 
Weiland v. SAIF, 64 Or App 810 (1983). When t h e r e i s a d i s p u t e 
between medical e x p e r t s , more weight i s g i v e n t o those m e d i c a l 
o p i n i o n s which are both w e l l - r e a s o n e d and based on complete 
i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259 (1986). A l s o , where 
e x p e r t a n a l y s i s , r a t h e r than e x p e r t e x t e r n a l o b s e r v a t i o n , i s more 
i m p o r t a n t i n d e t e r m i n i n g c a u s a t i o n , we do not g i v e s p e c i a l c r e d i t t o 
the t r e a t i n g p h y s i c i a n . Hammons v. P e r i n i Corp., 43 Or App 299 
(1979 ) . 

Dr. C h r i s t e n s e n , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , b e l i e v e d 
t h a t c l a i m a n t ' s d e p r e s s i o n was w o r k - r e l a t e d and r a r e l y addressed 
c l a i m a n t ' s drug abuse t h r o u g h o u t t h e course o f h i s t r e a t m e n t . On t h e 
o t h e r hand, Drs. Goranson, Turco, and Larsen expressed t h e i r view 
t h a t Dr. C h r i s t e n s e n demonstrated l i t t l e knowledge o f c l a i m a n t ' s drug 
use and i t s e f f e c t on c l a i m a n t . We agree t h a t Dr. C h r i s t e n s e n had 
l i t t l e u n d e r s t a n d i n g or concern f o r t h e p s y c h i a t r i c e f f e c t o f 
c l a i m a n t ' s l o n g s t a n d i n g drug abuse. T h e r e f o r e , we do not f i n d h i s 
o p i n i o n p e r s u a s i v e . 

Drs. Goranson and Turco's diagnoses o f p e r s o n a l i t y d i s o r d e r 
and o r g a n i c b r a i n d i s o r d e r are supporte d by Dr. Bi n d e r ' s 
n e u r o p s y c h o l o g i c a l t e s t s which r e v e a l e d d i f f u s e c e r e b r a l d y s f u n c t i o n , 
p e r s o n a l i t y d i s o r d e r and o t h e r c o g n i t i v e d i f f i c u l t i e s a t t r i b u t a b l e t o 
c l a i m a n t ' s p o l y d r u g use. 

Dr. Larsen i s an e x p e r t on drug abuse who t r e a t e d c l a i m a n t 
over a p e r i o d o f 14 years under t h e CODA program. From 1978 u n t i l 
1985, Dr. Larsen was not even aware t h a t c l a i m a n t had s u s t a i n e d a 
compensable i n j u r y . We agree w i t h h i s p e r s u a s i v e o p i n i o n t h a t , 
absent t h e 1979 i n d u s t r i a l i n j u r y , c l a i m a n t would s t i l l be 
unemployable due t o c o n t i n u i n g c o g n i t i v e d e t e r i o r a t i o n caused by 
p o l y d r u g abuse. - 1 0 4 8 -



We agree w i t h t h e o p i n i o n s of Drs. Binder and Larsen t h a t 
t h e worsening of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was caused by the 
p r o g r e s s i v e d e t e r i o r a t i o n of h i s mental f u n c t i o n due t o p o l y d r u g 
use. Claimant's d e p r e s s i o n was a symptom of both drug w i t h d r a w a l and 
i n c r e a s i n g c o g n i t i v e impairment due t o p o l y d r u g trauma. Claimant's 
p s y c h o l o g i c a l symptoms, i n c l u d i n g d e p r e s s i o n , were not p r e c i p i t a t e d 
by h i s i n d u s t r i a l i n j u r y . T h e r e f o r e , c l a i m a n t f a i l e d t o prove the 
c o m p e n s a b i l i t y of h i s p s y c h o l o g i c a l c o n d i t i o n . Jeld-Wen, I n c . v. 
Page, supra. 

Ulcer c o n d i t i o n 

The Referee concluded t h a t c l a i m a n t ' s u l c e r c o n d i t i o n was 
not compensable s i n c e t h e medical evidence i n d i c a t e d i t was o n l y 
p o s s i b l e t h a t the u l c e r c o n d i t i o n was r e l a t e d t o h i s 1979 i n d u s t r i a l 
i n j u r y . We agree. 

Claimant had t h e burden of p r o v i n g h i s c o n t e n t i o n by a 
preponderance of the evidence. Hutcheson v. Weyerhaeuser, 288 Or 51 
( 1 9 7 9 ) . A preponderance of the evidence does not mean a mere 
p o s s i b i l i t y o f c a u s a l c o n n e c t i o n . Lenox v. SAIF, 54 Or App 551, 554 
( 1 9 8 1 ) ; Gormley v. SAIF, 52 Or App 1055, 1060 ( 1 9 8 1 ) . 

Drs. V e i l l e t and Budden, c l a i m a n t ' s t r e a t i n g v a s c u l a r 
surgeons, b o t h agreed t h a t h i s u l c e r c o n d i t i o n was o n l y p o s s i b l y , and 
not p r o b a b l y , r e l a t e d t o t h e 1979 i n d u s t r i a l i n j u r y . We t h e r e f o r e 
agree w i t h t h e Referee t h a t c l a i m a n t d i d not prove t h a t h i s u l c e r 
c o n d i t i o n was w o r k - r e l a t e d . 

ORDER 

The Referee's o r d e r dated December 15, 1986 as r e c o n s i d e r e d 
February 20, 1987, i s a f f i r m e d . 

KENNETH OWENS, C l a i m a n t WCB T P - 8 7 0 1 6 
V e l u r e & Y a t e s , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 9 , 1 9 8 8 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s T h i r d P a r t y D i s t r i b u t i o n O r d e r 

Claimant has p e t i t i o n e d the Board t o r e s o l v e a d i s p u t e 
c o n c e r n i n g t h e proper d i s t r i b u t i o n o f the proceeds from a t h i r d 
p a r t y judgment. See ORS 656.593. S p e c i f i c a l l y , c l a i m a n t contends 
t h a t t h e p a y i n g agency's l i e n should not a p p l y t o the g e n e r a l 
damages awarded i n t h e judgment. We d i s a g r e e . 

FINDINGS 

Claimant s u f f e r e d a compensable i n g u i n a l h e r n i a . T h i s 
c o n d i t i o n has n e c e s s i t a t e d f i v e s u r g e r i e s . The c u r r e n t d i s p u t e 
concerns the f o u r t h s u r g e r y , a r i g h t orchectomy. 

Claimant i n i t i a t e d a m a l p r a c t i c e a c t i o n a g a i n s t h i s 
surgeon, c o n t e n d i n g t h a t the removal of h i s t e s t i c l e was 
unnecessary, d i d not improve h i s c o n d i t i o n , and caused him 
p s y c h o l o g i c a l problems. Claimant sought $30,000 i n s p e c i a l 
damages, which r e p r e s e n t e d t h r e e months of l o s t e a r n i n g s and 
m e d i c a l expenses f o r t h e "unnecessary" f o u r t h s u r g e r y and a 
subsequent f i f t h s u r g e r y . At t r i a l , c l a i m a n t a l l e g e d t h a t t h e 
f i f t h s u r g e r y should have been performed r a t h e r t h a n t h e 
"unnecessary" orchectomy. 

The j u r y r e t u r n e d a v e r d i c t f o r c l a i m a n t . He was 
awarded $100,000 i n g e n e r a l damages and $12,000 i n s p e c i a l damages. 
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We f i n d t h a t c l a i m a n t r e c e i v e d a compensable i n j u r y due 
t o t h e n e g l i g e n c e o f a t h i r d person. We f u r t h e r f i n d t h a t t h e 
damages r e s u l t i n g from c l a i m a n t ' s t h i r d p a r t y a c t i o n are 
a t t r i b u t a b l e t o t h e n e g l i g e n c e o f t h a t t h i r d p e r s o n . 

F i n a l l y , we c o n s i d e r t h e p r e s e n t r e c o r d s u f f i c i e n t t o 
s u s t a i n j u d i c i a l r e v i e w . 

CONTENTIONS 

Claimant contends t h a t t h e paying agency's l i e n i s 
l i m i t e d t o t h e $12,000 i n s p e c i a l damages and not t h e $100,000 i n 
g e n e r a l damages. He submits t h a t t h e g e n e r a l damages were awarded 
p r i m a r i l y f o r p a i n and s u f f e r i n g a t t r i b u t a b l e t o t h e l o s s o f t h e 
t e s t i c l e , "which d i s a b i l i t y i s not c o g n i s a b l e [ s i c ] under t h e 
Workers' Compensation A c t . " We d i s a g r e e . 

CONCLUSIONS 

I n o r d e r t o address t h i r d p a r t y d i s p u t e s , a r e c o r d 
s u f f i c i e n t t o s u s t a i n j u d i c i a l review under ORS 656.298 i s 
r e q u i r e d . See Blackman v. SAIF, 60 Or App 446, 448 (198 2 ) . Here, 
o t h e r t h a n correspondence from t h e p a r t i e s ' r e s p e c t i v e c o u n s e l s , 
the p r e s e n t r e c o r d c o n s i s t s o f c l a i m a n t ' s p e t i t i o n and an 
a f f i d a v i t from h i s t r i a l a t t o r n e y . A l t h o u g h t h e f a c t s o f t h i s 
m a t t e r have been p r e s e n t e d i n a r a t h e r c o n c l u s o r y manner, th e y are 
not d i s p u t e d . Moreover, t h e is s u e i s a l e g a l one. Consequently, 
we conclude t h a t t h e c u r r e n t r e c o r d i s s u f f i c i e n t t o j u d i c i a l 
r e v i e w . 

We t u r n t o t h e m e r i t s o f t h e d i s p u t e . 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e or wrong o f a t h i r d person not i n t h e same employ, t he 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r son. ORS 656.578. The proceeds of any damages recovered from 
a t h i r d person by t h e worker s h a l l be s u b j e c t t o a l i e n o f t h e 
payi n g agency f o r i t s share o f t h e proceeds. ORS 656.593(1). 

When the worker e l e c t s t o recover damages from t h e t h i r d 
p a r t y , t h e proceeds of any re c o v e r y s h a l l be d i s t r i b u t e d as s e t 
f o r t h i n ORS 656.593(1). The s t a t u t o r y scheme f o r t h e a l l o c a t i o n 
of damages i s p r e c i s e . Robert B. W i l l i a m s , 38 Van Na t t a 119, 123 
(1986) , a f f ' d . E s t a t e o f Troy Vance v. W i l l i a m s , 84 Or App 616 
(1987) . 

Costs and a t t o r n e y fees i n c u r r e d s h a l l be i n i t i a l l y 
d i s b u r s e d . ORS 656 . 5 9 3 ( 1 ) ( a ) . Then, t h e worker s h a l l r e c e i v e a t 
l e a s t 33-1/3 p e r c e n t o f the balance o f t h e r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( b ) . The pa y i n g agency s h a l l be p a i d and r e t a i n t h e 
balance o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r 
i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r the p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r compensation and 
o t h e r c o s t s o f t h e worker's c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any remaining balance s h a l l be p a i d t o t h e 
worker. ORS 656.593(1 ) (d ) . 

Here, c l a i m a n t e l e c t e d t o seek r e c o v e r y a g a i n s t t h e 
n e g l i g e n t t h i r d p a r t y . Upon e x e r c i s i n g t h a t e l e c t i o n , t h e 
p r o v i s i o n s o f ORS 656.593 became a p p l i c a b l e . Thus, t h e proceeds 
of any damages recovered from t h e t h i r d p a r t y became s u b j e c t t o 
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t h e p a y i n g agency's l i e n f o r i t s share o f t h e proceeds. See ORS 
6 5 6 . 5 9 3 ( 1 ) . The s t a t u t e i s both c l e a r and unambiguous. I t 
e x p r e s s l y p r o v i d e s t h a t t h e proceeds o f any damages r e s u l t i n g from 
a t h i r d p a r t y r e c o v e r y are s u b j e c t t o the paying agency's l i e n . 
F u r thermore, t h e s t a t u t e c o n t a i n s no p r o v i s i o n which would 
o t h e r w i s e l i m i t t h e a p p l i c a b i l i t y of the l i e n t o s p e c i a l or any 
o t h e r form o f damages. 

I n accordance w i t h t h e aforementioned s t a t u t o r y 
a u t h o r i t y , we h o l d t h a t t h e paying agency's l i e n a p p l i e s t o t h e 
proceeds o f any damages recovered from t h e t h i r d p a r t y . 
T h e r e f o r e , r e g a r d l e s s o f t h e c o m p o s i t i o n of the judgment, we 
conclude t h a t s i n c e c l a i m a n t ' s recovery o f damages arose out of 
the n e g l i g e n t conduct of the t h i r d p a r t y , t h e proceeds o f t h a t 
r e c o v e r y are p r o p e r l y s u b j e c t t o the paying agency's l i e n . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t h e proceeds o f the t h i r d p a r t y judgment, comprised of 
the $ 1 2 , 0 0 0 i n s p e c i a l damages and the $ 1 0 0 , 0 0 0 i n g e n e r a l 
damages, i n accordance w i t h t h e p r o v i s i o n s of ORS 6 5 6 . 5 9 3 ( 1 ) . 

IT IS SO ORDERED. 

DONALD L . R0BY, C l a i m a n t WCB 8 5 - 1 3 2 9 3 
Mai a g o n & Moo r e , C l a i m a n t ' s A t t o r n e y s A u g u s t 1 9 , 1 9 8 8 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed b y Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer requests review of t h a t 
p o r t i o n o f Referee Peterson's order which set aside i t s p a r t i a l 
d e n i a l of c l a i m a n t ' s medical s e r v i c e s c l a i m f o r p a i n c e n t e r 
t r e a t m e n t f o r h i s neck c o n d i t i o n . We a f f i r m . 

ISSUE 

Reasonableness and n e c e s s i t y of p a i n c e n t e r t r e a t m e n t 
f o r a neck i n j u r y . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . As a r e s u l t of h i s compensable neck 
i n j u r y , c l a i m a n t s u f f e r e d from c h r o n i c c e r v i c o d o r s a l p a i n 
syndrome, which t y p i c a l l y begins f o c a l l y and spreads t o 
s u r r o u n d i n g m u s c u l a t u r e . The syndrome i s r e v e r s i b l e w i t h 
proper r e h a b i l i t a t i o n , c o n s i s t i n g of p a i n c e n t e r t r e a t m e n t , 
e d u c a t i o n and e x e r c i s e . We f i n d t h a t p a i n c e n t e r t r e a t m e n t i s 
reasonable and necessary f o r the e f f e c t s of c l a i m a n t ' s neck 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o 
medical s e r v i c e s " f o r such p e r i o d as the n a t u r e of the i n j u r y 
or the process of the recovery r e q u i r e s . " ORS 6 5 6 . 2 4 5 ( 1 ) . 
Medical expenses are compensable p r o v i d e d t h a t they are 
reasonably and n e c e s s a r i l y i n c u r r e d i n the t r e a t m e n t of t h e 
compensable i n j u r y . West v. SAIF, 7 4 Or App 3 1 7 , 3 2 0 ( 1 9 8 5 ) ; 
McGarry y . SAIF, 2 4 Or App 8 8 3 , 8 8 8 ( 1 9 7 6 ) . Claimant bears the 
burden of p r o v i n g t h a t t h e t r e a t m e n t i s reasonable and 
necessary. James v. Kemper I n s . Co., 8 1 Or App 8 0 , 8 1 ( 1 9 8 6 ) . 
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Dr. B e r n s t e i n , c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , 
i m p l i c i t l y found p a i n t r e a t m e n t t o be reasonable and necessary 
when he r e f e r r e d c l a i m a n t t o t h e p a i n c e n t e r i n e a r l y 1 9 8 6 . 
The r e f e r r a l was made o n l y a f t e r s e v e r a l months of drug t h e r a p y 
y i e l d e d no s u b s t a n t i a l improvement. We tend t o g i v e g r e a t e r 
w e i g h t - t o t h e o p i n i o n of the t r e a t i n g p h y s i c i a n , absent 
p e r s u a s i v e reasons not t o do so. Weiland v. SAIF, 6 4 Or App 
8 1 0 , 8 1 4 ( 1 9 8 3 ) . Here, Dr. B e r n s t e i n ' s o p i n i o n was f u r t h e r 
b o l s t e r e d by t h a t of Dr. Holmes, who e x p l a i n e d t h a t c l a i m a n t ' s 
diagnosed p a i n syndrome was r e v e r s i b l e w i t h r e h a b i l i t a t i o n a t 
the p a i n c e n t e r . A f t e r c l a i m a n t ' s d i s c h a r g e from t he c e n t e r , 
b o t h d o c t o r s agreed t h a t h i s f u n c t i o n and symptoms had improved 
s u b s t a n t i a l l y . 

We f i n d t h e aforementione d o p i n i o n s more p e r s u a s i v e 
than t h a t of the panel a t the Northwest Pain Center. They 
recommended a g a i n s t p a i n c e n t e r t r e a t m e n t based i n p a r t on what 
they p e r c e i v e d t o be elements of secondary g a i n . A f t e r our de 
novo review o f the r e c o r d , we f i n d inadequate s u p p o r t f o r t h a t 
p e r c e p t i o n . Inasmuch as we.consider t h e i r o p i n i o n s p e c u l a t i v e , 
i t i s d i s c o u n t e d a c c o r d i n g l y . A f t e r w e i g h i n g t h e evi d e n c e , we 
conclude t h a t c l a i m a n t has s u s t a i n e d h i s burden of p r o v i n g t h e 
p a i n c e n t e r t r e a t m e n t t o be reasonable and necessary t o t h e 
process of r e c o v e r y from h i s compensable i n j u r y . 

ORDER 

The Referee's order dated May 1 8 , 1 9 8 7 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed fee of $ 6 0 0 , t o be 
p a i d by the s e l f - i n s u r e d employer. 

RODNEY W. SMEDSRUD, C l a i m a n t WCB 8 5 - 1 5 6 9 9 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y A u g u s t 1 9 , 1 9 8 8 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s o f 
Referee Leahy's o r d e r which: ( 1 ) approved t h e i n s u r e r ' s use of 
c l a i m a n t ' s c u r r e n t wage t o c a l c u l a t e temporary d i s a b i l i t y 
b e n e f i t s ; (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y 
fees f o r an a l l e g e d . u n r e a s o n a b l e f a i l u r e t o pay temporary 
d i s a b i l i t y ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order which had 
awarded 1 5 p e r c e n t ( 4 8 degrees) unscheduled permanent d i s a b i l i t y . 

ISSUES 

1 . Whether t h e i n s u r e r c o r r e c t l y c a l c u l a t e d c l a i m a n t ' s 
temporary d i s a b i l i t y b e n e f i t s : S p e c i f i c a l l y , whether t h e wage 
base f o r c a l c u l a t i n g temporary d i s a b i l i t y f o r a s o l e p r o p r i e t o r i s 
wages a t t h e t i m e o f i n j u r y or t h e assumed wage s e t by t h e i n s u r e r 
when t h e p o l i c y i s s u e s . 

2. Whether c l a i m a n t was e n t i t l e d t o p e n a l t i e s and 
r e l a t e d a t t o r n e y fees f o r t h e i n s u r e r ' s a l l e g e d unreasonable 
f a i l u r e t o pay temporary d i s a b i l i t y . 

3. Whether c l a i m a n t i s e n t i t l e d t o i n c r e a s e d permanent 
d i s a b i l i t y . 
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FINDINGS OF FACT 

Cla i m a n t , 35, completed h i g h school and subsequently 
l e a r n e d a i r c r a f t mechanics a t a v o c a t i o n a l i n s t i t u t e . During 1970 
and 1971, he a l s o e n r o l l e d i n v a r i o u s e l e c t r i c a l courses. From 
1969 t o 1980 c l a i m a n t worked as an e l e c t r i c i a n . His wages ranged 
from $8 t o $12 per hour. Since 1980, c l a i m a n t was a se l f - e m p l o y e d 
l i c e n s e d e l e c t r i c a l c o n t r a c t o r . He charged customers $25 per 
hour. I n J u l y 1984 he h i r e d t h r e e t o f o u r employees and o b t a i n e d 
w o r k e r s ' compensation coverage f o r h i m s e l f as w e l l as h i s 
employees t h r o u g h t h e i n s u r e r . Claimant's premium was p a i d on the 
b a s i s of an assumed wage of $5200 per q u a r t e r , or $1733.33 per 
month. 

On October 24, 1984, c l a i m a n t f e l l from a la d d e r and 
i n j u r e d h i s back. His i n j u r y c l a i m was accepted by the i n s u r e r . 

The i n j u r y has been v a r i o u s l y diagnosed. On 
November 25, 1985, Dr. Smith opined t h a t c l a i m a n t had a c h r o n i c 
s t r a i n o f the muscles and l i g a m e n t s of t h e lumbar spine c e n t e r e d 
a t t h e L4-5 d i s c on t h e l e f t . On June 18, 1986, Dr. Hanson, 
r a d i o l o g i s t , diagnosed: (1) s l i g h t t o m i l d n a r r o w i n g o f t h e 
c e n t r a l c a n a l a t L3-4 and L4-5; (2) a m i l d t o moderate c e n t r a l 
bulge of t h e annulus a t L4-5; and (3) a m i l d c e n t r a l bulge of the 
annulus a t L5-S1. 

The i n s u r e r i n i t i a l l y p a i d temporary t o t a l d i s a b i l i t y 
based upon t he c l a i m a n t ' s assumed wage of $1733.33 per month. 

On January 3, 1985, Dr. Rasmussen r e l e a s e d c l a i m a n t t o 
m o d i f i e d work. Claimant r e t u r n e d t o c o n d u c t i n g h i s e l e c t r i c i a n 
business but r e f r a i n e d from any p h y s i c a l l a b o r . His back i n j u r y 
p r e v e n t e d him from p u l l i n g f e e d e r s , k n e e l i n g t o i n s t a l l w a l l p l u g s 
and bending c o n d u i t . I n s t e a d , c l a i m a n t h i r e d o t h e r employees a t 
$13 per hour t o p e r f o r m such work. Claimant c o n t i n u e d c o n d u c t i n g 
h i s business i n t h i s f a s h i o n u n t i l a t l e a s t t h e time of h e a r i n g . 

Claimant was advised by the i n s u r e r t h a t h i s 
March 12, 1985 check was based on the f u l l temporary d i s a b i l i t y 
r a t e , but where a p p r o p r i a t e , o n l y temporary p a r t i a l d i s a b i l i t y 
would be p a i d i n the f u t u r e . 

By l e t t e r o f March 25, 1985, the i n s u r e r requested t h a t 
c l a i m a n t p r o v i d e hours worked and r a t e o f pay o r , " i f t h i s i s 
u n a v a i l a b l e or i n a p p l i c a b l e " h i s gross e a r n i n g s i n ord e r t h a t t h e y 
might "compute [ h i s ] wages." I t was not c l e a r whether t h e i n s u r e r 
sought p r e - i n j u r y or p o s t - i n j u r y e a r n i n g s r e c o r d s . On 
A p r i l 16, 1985, t h e i n s u r e r r e c e i v e d i n f o r m a t i o n from c l a i m a n t 
l i s t i n g t h e hours he b i l l e d customers and the r a t e a t which he 
b i l l e d them d u r i n g t h e l a t t e r p a r t of the p r e v i o u s month. He 
s u b m i t t e d s i m i l a r i n f o r m a t i o n from time t o time t h e r e a f t e r . 

The i n s u r e r p a i d c l a i m a n t temporary d i s a b i l i t y based 
upon t h e "assumed monthly wage" from t h e date o f i n j u r y u n t i l 
June 4, 1985. The i n s u r e r then u n i l a t e r a l l y t e r m i n a t e d temporary 
d i s a b i l i t y payments a l t o g e t h e r between June 4, 1985 and 
September 12, 1985. F o l l o w i n g t h e t e r m i n a t i o n of payments, t h e 
i n s u r e r requested t a x and e a r n i n g records f o r t h e s i x month p e r i o d 
p r e c e d i n g t h e date of i n j u r y . Some i n f o r m a t i o n was p r o v i d e d ; 
however, i t d i d not s a t i s f y t h e i n s u r e r . 
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B e g i n n i n g September 12, 1985, t h e i n s u r e r resumed p a y i n g 
temporary p a r t i a l d i s a b i l i t y b e n e f i t s o f $50 per week. The 
i n s u r e r a d v i s e d c l a i m a n t i t was r e d u c i n g h i s b e n e f i t s t o $50 per 
week u n t i l he p r o v i d e d i t w i t h "gross p a y r o l l and the number o f 
hours worked" or " i f you are unable t o supply us w i t h c o p i e s o f 
your p a y r o l l i n f o r m a t i o n . . . , your bookkeeping documentation". 

The i n s u r e r c o n t i n u e d t o pay a t t h e r a t e o f $50 per week 
u n t i l t h e c l a i m was c l o s e d . 

On December 19, 1985, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 15 p e r c e n t (48 degrees) unscheduled permanent 
d i s a b i l i t y . I t a l s o e s t a b l i s h e d dates o f temporary d i s a b i l i t y 
c o v e r i n g t h e e n t i r e p e r i o d from t h e date o f i n j u r y t h r o u g h 
November 25, 1985 and a u t h o r i z e d a d e d u c t i o n o f o v e r p a i d temporary 
d i s a b i l i t y . 

Based on i t s c a l c u l a t i o n o f temporary d i s a b i l i t y 
b e n e f i t s p a i d t o c l a i m a n t from October 24, 1984 t h r o u g h 
June 4, 1985, t h e i n s u r e r b e l i e v e d t h a t c l a i m a n t had been o v e r p a i d 
the amount of $8,008.29. T h e r e f o r e , i t deducted c l a i m a n t ' s 
permanent d i s a b i l i t y award o f $4800, l e a v i n g an a l l e g e d 
o u t s t a n d i n g overpayment of $3,208.29. 

Claimant i s no l o n g e r a b l e t o engage i n tn e p h y s i c a l 
l a b o r o f an e l e c t r i c i a n . Attempts t o i n s t a l l w a l l p l u g s or bend 
c o n d u i t r e s u l t i n muscle spasms and i n c i d e n t s o f f a l l i n g . 

CONCLUSIONS OF LAW 

Temporary d i s a b i l i t y c a l c u l a t i o n 

The Referee concluded t h a t s i n c e c l a i m a n t had o f f e r e d no 
l e g a l a u t h o r i t y p r o h i b i t i n g t h e i n s u r e r from u s i n g c u r r e n t wages 
i n i t s c a l c u l a t i o n o f temporary d i s a b i l i t y , c l a i m a n t had f a i l e d t o 
meet h i s burden o f p r o o f . We d i s a g r e e . Claimant e s t a b l i s h e d t h a t 
t h e i n s u r e r e r r o n e o u s l y c a l c u l a t e d h i s base wage and t h e r e f o r e h i s 
temporary t o t a l d i s a b i l i t y r a t e . 

ORS 656.128 s p e c i f i c a l l y and unambiguously e x p l a i n s t h e 
i n s u r e r ' s r e s p o n s i b i l i t y i n those s i t u a t i o n s where s o l e 
p r o p r i e t o r s e l e c t t o be covered by workers' compensation 
i n s u r a n c e . I t s t a t e s t h a t : 

" [ a ] n y person who i s a s o l e p r o p r i e t o r . . . 
may make w r i t t e n a p p l i c a t i o n t o an i n s u r e r 
t o become e n t i t l e d as a s u b j e c t worker t o 
compensation b e n e f i t s . Thereupon, t h e 
i n s u r e r may accept such a p p l i c a t i o n and f i x 
a c l a s s i f i c a t i o n and an assumed monthly 
wage a t which such person s h a l l be c a r r i e d 
on t h e p a y r o l l as a worker f o r purposes of 
comp u t a t i o n s under t h i s c h a p t e r . " 
(Emphasis added) . 
Former OAR 436-54-212(4)(m), c u r r e n t l y OAR 

436-60-020(7)(m), s t a t e s t h a t t h e i n s u r e r s h a l l use t h e s o l e 
p r o p r i e t o r ' s assumed wage on which h i s premium was based when 
c a l c u l a t i n g payment o f temporary t o t a l d i s a b i l i t y payments. 

Claimant was a s o l e p r o p r i e t o r who made w r i t t e n 
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FINDINGS OF FACT 

Cl a i m a n t , 35, completed h i g h school and subsequ e n t l y 
l e a r n e d a i r c r a f t mechanics a t a v o c a t i o n a l i n s t i t u t e . D u r i n g 1970 
and 1971, he a l s o e n r o l l e d i n v a r i o u s e l e c t r i c a l c o u rses. From 
1969 t o 1980 c l a i m a n t worked as an e l e c t r i c i a n . His wages ranged 
from $8 t o $12 per hour. Since 1980, c l a i m a n t was a sel f - e m p l o y e d 
l i c e n s e d e l e c t r i c a l c o n t r a c t o r . He charged customers $25 per 
hour. I n J u l y 1984 he h i r e d t h r e e t o f o u r employees and o b t a i n e d 
w o r k e r s ' compensation coverage f o r h i m s e l f as w e l l as h i s 
employees t h r o u g h t h e i n s u r e r . Claimant's premium was p a i d on the 
b a s i s o f an assumed wage of $5200 per q u a r t e r , or $1733.33 per 
month. 

On October 24, 1984, c l a i m a n t f e l l from a l a d d e r and 
i n j u r e d h i s back. His i n j u r y c l a i m was accepted by the i n s u r e r . 

The i n j u r y has been v a r i o u s l y diagnosed. On 
November 25, 1985, Dr. Smith opined t h a t c l a i m a n t had a c h r o n i c 
s t r a i n o f t h e muscles and l i g a m e n t s of t h e lumbar spine c e n t e r e d 
a t t h e L4-5 d i s c on the l e f t . On June 18, 1986, Dr. Hanson, 
r a d i o l o g i s t , diagnosed: (1) s l i g h t t o m i l d n a r r o w i n g o f t h e 
c e n t r a l c a n a l a t L3-4 and L4-5; (2) a m i l d t o moderate c e n t r a l 
bulge of t h e annulus a t L4-5; and (3) a m i l d c e n t r a l bulge of the 
annulus a t L5-S1. 

The i n s u r e r i n i t i a l l y p a i d temporary t o t a l d i s a b i l i t y 
based upon t he c l a i m a n t ' s assumed wage of $1733.33 per month. 

On January 3, 1985, Dr. Rasmussen r e l e a s e d c l a i m a n t t o 
m o d i f i e d work. Claimant r e t u r n e d t o c o n d u c t i n g h i s e l e c t r i c i a n 
business but r e f r a i n e d from any p h y s i c a l l a b o r . His back i n j u r y 
p r e v e n t e d him from p u l l i n g f e e d e r s , k n e e l i n g t o i n s t a l l w a l l p l u g s 
and bending c o n d u i t . I n s t e a d , c l a i m a n t h i r e d o t h e r employees a t 
$13 per hour t o p e r f o r m such work. Claimant c o n t i n u e d c o n d u c t i n g 
h i s business i n t h i s f a s h i o n u n t i l a t l e a s t t h e time of h e a r i n g . 

Claimant was advised by the i n s u r e r t h a t h i s 
March 12, 1985 check was based on the f u l l temporary d i s a b i l i t y 
r a t e , but where a p p r o p r i a t e , o n l y temporary p a r t i a l d i s a b i l i t y 
would be p a i d i n the f u t u r e . 

By l e t t e r of March 25, 1985, the i n s u r e r requested t h a t 
c l a i m a n t p r o v i d e hours worked and r a t e o f pay o r , " i f t h i s i s 
u n a v a i l a b l e or i n a p p l i c a b l e " h i s gross e a r n i n g s i n ord e r t h a t t h e y 
might "compute [ h i s ] wages." I t was not c l e a r whether t h e i n s u r e r 
sought p r e - i n j u r y or p o s t - i n j u r y e a r n i n g s r e c o r d s . On 
A p r i l 16, 1985, the i n s u r e r r e c e i v e d i n f o r m a t i o n from c l a i m a n t 
l i s t i n g t h e hours he b i l l e d customers and t h e r a t e a t which he 
b i l l e d them d u r i n g t h e l a t t e r p a r t of the p r e v i o u s month. He 
s u b m i t t e d s i m i l a r i n f o r m a t i o n from time t o time t h e r e a f t e r . 

The i n s u r e r p a i d c l a i m a n t temporary d i s a b i l i t y based 
upon t h e "assumed monthly wage" from t h e date o f i n j u r y u n t i l 
June 4, 1985. The i n s u r e r then u n i l a t e r a l l y t e r m i n a t e d temporary 
d i s a b i l i t y payments a l t o g e t h e r between June 4, 1985 and 
September 12, 1985. F o l l o w i n g the t e r m i n a t i o n of payments, t h e 
i n s u r e r requested t a x and e a r n i n g r e c o r d s f o r t h e s i x month p e r i o d 
p r e c e d i n g t h e date o f i n j u r y . Some i n f o r m a t i o n was p r o v i d e d ; 
however, i t d i d n o t s a t i s f y t h e i n s u r e r . 
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Beginning September 12, 1985, t h e i n s u r e r resumed p a y i n g 
temporary p a r t i a l d i s a b i l i t y b e n e f i t s o f $50 per week. The 
i n s u r e r a d v i s e d c l a i m a n t i t was r e d u c i n g h i s b e n e f i t s t o $50 per 
week u n t i l he p r o v i d e d i t w i t h "gross p a y r o l l and the number o f 
hours worked" or " i f you are unable t o supply us w i t h c o p i e s o f 
your p a y r o l l i n f o r m a t i o n . . . , your bookkeeping documentation". 

The i n s u r e r c o n t i n u e d t o pay a t the r a t e o f $50 per week 
u n t i l t h e c l a i m was c l o s e d . 

On December 19, 1985, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 15 p e r c e n t (48 degrees) unscheduled permanent 
d i s a b i l i t y . I t a l s o e s t a b l i s h e d dates o f temporary d i s a b i l i t y 
c o v e r i n g t h e e n t i r e p e r i o d from t h e date o f i n j u r y t h r o u g h 
November 25, 1985 and a u t h o r i z e d a d e d u c t i o n o f o v e r p a i d temporary 
d i s a b i l i t y . 

Based on i t s c a l c u l a t i o n o f temporary d i s a b i l i t y 
b e n e f i t s p a i d t o c l a i m a n t from October 24, 1984 t h r o u g h 
June 4, 1985, t h e i n s u r e r b e l i e v e d t h a t c l a i m a n t had been o v e r p a i d 
the amount of $8,008.29. T h e r e f o r e , i t deducted c l a i m a n t ' s 
permanent d i s a b i l i t y award o f $4800, l e a v i n g an a l l e g e d 
o u t s t a n d i n g overpayment o f $3,208.29. 

Claimant i s no l o n g e r a b l e t o engage i n t h e p h y s i c a l 
l a b o r of an e l e c t r i c i a n . Attempts t o i n s t a l l w a l l p l u g s or bend 
c o n d u i t r e s u l t i n muscle spasms and i n c i d e n t s of f a l l i n g . 

CONCLUSIONS OF LAW 

Temporary d i s a b i l i t y c a l c u l a t i o n 

The Referee concluded t h a t s i n c e c l a i m a n t had o f f e r e d no 
l e g a l a u t h o r i t y p r o h i b i t i n g t h e i n s u r e r from u s i n g c u r r e n t wages 
i n i t s c a l c u l a t i o n o f temporary d i s a b i l i t y , c l a i m a n t had f a i l e d t o 
meet h i s burden o f p r o o f . We d i s a g r e e . Claimant e s t a b l i s h e d t h a t 
t h e i n s u r e r e r r o n e o u s l y c a l c u l a t e d h i s base wage and t h e r e f o r e h i s 
temporary t o t a l d i s a b i l i t y r a t e . 

ORS 656.128 s p e c i f i c a l l y and unambiguously e x p l a i n s t h e 
i n s u r e r ' s r e s p o n s i b i l i t y i n those s i t u a t i o n s where s o l e 
p r o p r i e t o r s e l e c t t o be covered by workers' compensation 
i n s u r a n c e . I t s t a t e s t h a t : 

" [ a ] n y person who i s a s o l e p r o p r i e t o r . . . 
may make w r i t t e n a p p l i c a t i o n t o an i n s u r e r 
t o become e n t i t l e d as a s u b j e c t worker t o 
compensation b e n e f i t s . Thereupon, t h e 
i n s u r e r may accept such a p p l i c a t i o n and f i x 
a c l a s s i f i c a t i o n and an assumed monthly 
wage a t which such person s h a l l be c a r r i e d 
on t h e p a y r o l l as a worker f o r purposes o f 
comp u t a t i o n s under t h i s c h a p t e r . " 
(Emphasis added). 
Former OAR 436-54-212(4)(m), c u r r e n t l y OAR 

436-60-020(7)(m), s t a t e s t h a t t h e i n s u r e r s h a l l use t h e s o l e 
p r o p r i e t o r ' s assumed wage on which h i s premium was based when 
c a l c u l a t i n g payment o f temporary t o t a l d i s a b i l i t y payments. 

Claimant was a s o l e p r o p r i e t o r who made w r i t t e n 
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a p p l i c a t i o n t o the i n s u r e r t o become e n t i t l e d as a s u b j e c t worker 
t o compensation b e n e f i t s . Thereupon, the i n s u r e r accepted 
c l a i m a n t ' s a p p l i c a t i o n and f i x e d an "assumed monthly wage" of 
$1733.33. This became the wage a t which c l a i m a n t was c a r r i e d on 
t h e p a y r o l l as a worker f o r t h e purpose of computing temporary 
d i s a b i l i t y i n case of o c c u p a t i o n a l i n j u r y or d i s e a s e . Claimant's 
premiums were based upon t h i s "assumed monthly wage." 

One of t h e purposes of an assumed monthly wage i n cases 
i n v o l v i n g s o l e p r o p r i e t o r s i s t o a v o i d s u b s t a n t i a l i n j u s t i c e 
r e g a r d i n g the payment of temporary d i s a b i l i t y b e n e f i t s . N o r m a l l y , 
a s o l e p r o p r i e t o r ' s income i s not based upon a f i x e d wage but 
r a t h e r the u n p r e d i c t a b l e f l u c t u a t i o n s of p r o f i t s and l o s s e s . ORS 
656.210, which p e r t a i n s t o the c a l c u l a t i o n of temporary d i s a b i l i t y 
b e n e f i t s , was not designed t o f a i r l y assess such f l u c t u a t i o n s and 
i s not a p p l i c a b l e i n cases i n v o l v i n g s o l e p r o p r i e t o r s . T h e r e f o r e , 
we f i n d t h a t ORS 656.128 i s c o n t r o l l i n g and c l a i m a n t ' s temporary 
d i s a b i l i t y b e n e f i t s should not be based upon c u r r e n t wages but 
i n s t e a d upon the "assumed weekly wage" which was agreed t o by the 
p a r t i e s . 

The i n s u r e r contends t h a t , c o n t r a r y t o t h i s a n a l y s i s , i t 
i s not r e q u i r e d t o pay temporary t o t a l d i s a b i l i t y b e n e f i t s unless 
i t has been p r o v i d e d " c o r r o b o r a t i v e evidence" of c l a i m a n t ' s 
e a r n i n g s . The i n s u r e r r e l i e s on ORS 656.128(3) which s t a t e s t h a t 
no c l a i m s h a l l be a l l o w e d or p a i d under t h i s s e c t i o n , except upon 
c o r r o b o r a t i v e evidence i n a d d i t i o n t o the evidence of the 
c l a i m a n t . This p r o v i s i o n i s i r r e l e v a n t t o t h e i s s u e s b e f o r e us. 
I t p e r t a i n s t o t h e i n i t i a l acceptance or d e n i a l of a c l a i m , not t o 
t h e c a l c u l a t i o n and payment of temporary d i s a b i l i t y i n a 
p r e v i o u s l y accepted c l a i m . Since c l a i m a n t ' s wage base i s 
e s t a b l i s h e d by the i n s u r e r a t t h e time i t accepts an a p p l i c a t i o n 
f o r coverage, t h e r e i s no need f o r evidence of e a r n i n g s a t the 
t i m e of i n j u r y f o r purposes of c a l c u l a t i n g h i s temporary t o t a l 
d i s a b i l i t y r a t e . 

P e n a l t i e s and a t t o r n e y fees 

ORS 656.128 and former OAR 436-54-212(4)(m) r e q u i r e d t h e 
i n s u r e r t o use c l a i m a n t ' s "assumed monthly wage" when p e r f o r m i n g 
computations under Chapter 656. ORS 656.210 and 656.212 r e q u i r e 
c o m p utations of temporary d i s a b i l i t y b e n e f i t s and are w i t h i n and 
under Chapter 656. T h e r e f o r e , t h e "assumed monthly wage" was the 
proper wage from which t o compute temporary d i s a b i l i t y . The 
language of ORS 656.128, and p a r t i c u l a r l y former OAR 
436-54-212(4)(m), i s c l e a r and unambiguous. No f u r t h e r 
i n v e s t i g a t i o n was necessary by t h e i n s u r e r i n o r d e r t o c a l c u l a t e 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s . 

The i n s u r e r ' s c o n t i n u o u s a t t e m p t t o o b t a i n p r e - i n j u r y 
wage i n f o r m a t i o n from c l a i m a n t was i r r e l e v a n t t o t h e c a l c u l a t i o n 
o f c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s . The i n s u r e r ' s 
u n i l a t e r a l t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s and i t s 
r e d u c t i o n of b e n e f i t s t o t h e s t a t u t o r y minimum f o r f a i l u r e t o 
p r o v i d e p r e - i n j u r y wage data was improper. 

ORS 656.262(10) s t a t e s t h a t : 

" t i ] f t h e i n s u r e r or s e l f - i n s u r e d employer 
unreasonably d e l a y s or unreasonably r e f u s e s 
t o pay compensation. . . t h e i n s u r e r or 
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s e l f - i n s u r e d employer s h a l l be l i a b l e f o r 
an a d d i t i o n a l amount up t o 25 p e r c e n t of 
t h e amount then due p l u s any a t t o r n e y f e e s 
which may be assessed under ORS 656.382." 

We conclude t h a t t h e i n s u r e r can not use t h e s t a t u t o r y 
language of ORS 656.210 t o l e g i t i m i z e i t s unreasonable conduct 
s i n c e ORS 656.128 c l e a r l y r e q u i r e d i t t o c a l c u l a t e c l a i m a n t ' s 
temporary d i s a b i l i t y based upon t h e "assumed monthly wage." 
T h e r e f o r e , we assess t h e maximum p e n a l t y of 25 p e r c e n t o f 
compensation owed. 

Permanent d i s a b i l i t y 

Based upon c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , 
a d a p t a b i l i t y t o l e s s strenuous p h y s i c a l l a b o r , mental c a p a c i t y , 
e m o t i o n a l and p s y c h o l o g i c a l f i n d i n g s , p o s t i n j u r y s t a t u s and 
d i s a b l i n g p a i n , t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award 
of 15 p e r c e n t unscheduled permanent d i s a b i l i t y . We agree. 

I n r a t i n g t h e e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r h i s l o s s of e a r n i n g c a p a c i t y and p h y s i c a l 
impairment a t t r i b u t a b l e t o t h e compensable i n j u r y , and a l l of t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t seq. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
m echanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 
505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 
(1982) . 

On A p r i l 1, 1985, Dr. Smith, o r t h o p e d i c surgeon, 
h o s p i t a l i z e d c l a i m a n t f o r f o u r days and diagnosed c h r o n i c c e r v i c a l 
and lumbar s t r a i n w i t h a p o s s i b l e h e r n i a t e d L4-5 d i s c on t h e 
l e f t . On A p r i l 15, 1985, he assessed c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s as f o l l o w s : (1) no l i f t i n g or c a r r y i n g g r e a t e r t h a n 25 
pounds; (2) no s i t t i n g , s t a n d i n g or w a l k i n g f o r l o n g e r t h a n an 
hour a t a t i m e ; and (3) o c c a s i o n a l bending, s q u a t t i n g , c r a w l i n g , 
c l i m b i n g and r e a c h i n g above t h e s h o u l d e r s . 

On November 6, 1985, c l a i m a n t a l s o saw Dr. C a r p e n t e r , 
o r t h o p e d i c surgeon, who r e f e r r e d him t o Dr. I s a a c s , n e u r o l o g i s t . 
While Dr. Isaacs found c l a i m a n t ' s symptoms d i f f i c u l t t o e x p l a i n on 
a n e u r o p a t h i c b a s i s , Dr. Carpenter diagnosed back s p r a i n . 
Dr. Carpenter a l s o b e l i e v e d p s y c h o l o g i c a l t e s t i n g i n d i c a t e d t h a t 
c l a i m a n t somatized e m o t i o n a l d i s t r e s s . Even so, he c o n s i d e r e d 
c l a i m a n t ' s c h r o n i c low back p a i n t o be of a s o f t t i s s u e n a t u r e and 
recommended: (1) no l i f t i n g i n excess of 40 pounds; (2) no r a p i d 
or r e p e t i t i v e f l e x i o n or e x t e n s i o n of the low back; and (3) no 
c r a w l i n g . 

We r e l y more h e a v i l y upon Dr. Carpenter's assessment of 
c l a i m a n t ' s p h y s i c a l c a p a c i t i e s because Dr. Smith's o p i n i o n was 
formed a t a t i m e when c l a i m a n t was s t i l l e x p e r i e n c i n g s i g n i f i c a n t 
low back d i s c o m f o r t due t o an acute e x a c e r b a t i o n of h i s low back 
c o n d i t i o n . On t h e o t h e r hand, Dr. Carpenter's assessment was 
e s t a b l i s h e d a t a t i m e when c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y and not s u b j e c t t o e a r l i e r , more extreme e x a c e r b a t i o n s . 

Claimant c r e d i b l y t e s t i f i e d t h a t he a t t e m p t e d t o p e r f o r m 
t h e p h y s i c a l l a b o r r e q u i r e d of an e l e c t r i c i a n and was unable t o do 
so. A t t e m p t s t o bend c o n d u i t or i n s t a l l w a l l p l u g s , which 
r e q u i r e d t w i s t i n g , bending and p u l l i n g , caused him t o e x p e r i e n c e 
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muscle spasms and episodes of f a l l i n g . Consequently, c l a i m a n t 
assumed a s u p e r v i s o r y r o l e because t h e s t r e n g t h and r e p e t i t i v e 
bending and t w i s t i n g r e q u i r e d of an e l e c t r i c i a n were beyond h i s 
p h y s i c a l c a p a b i l i t i e s . 

F o l l o w i n g our review of the medical and l a y e v i d e n c e , 
and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l impairment, age, e d u c a t i o n and 
work e x p e r i e n c e , decreased a d a p t a b i l i t y t o l i g h t e r o c c u p a t i o n s and 
e m o t i o n a l and p s y c h o l o g i c a l c o n d i t i o n s , we conclude t h a t an award 
of 15 p e r c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates c l a i m a n t f o r h i s compensable i n j u r y . 

ORDER 

The Referee's order dated August 8, 1986 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . The i n s u r e r i s o r d e r e d t o c a l c u l a t e 
c l a i m a n t ' s temporary d i s a b i l i t y r a t e a c c o r d i n g t o t h e "assumed 
monthly wage" of $1,733.33 and pay c l a i m a n t temporary d i s a b i l i t y 
b e n e f i t s based upon t h a t r a t e f o r t h e t i m e p e r i o d s d e s i g n a t e d by 
t h e December 19, 1985 D e t e r m i n a t i o n Order. A d d i t i o n a l l y , t h e 
i n s u r e r i s ordered t o pay c l a i m a n t h i s award of 15 p e r c e n t 
unscheduled permanent d i s a b i l i t y which was e r r r o n e o u s l y o f f s e t t o 
recoup t h e i n s u r e r ' s a l l e g e d overpayment. The i n s u r e r i s a l s o 
assessed a p e n a l t y of 25 p e r c e n t of temporary d i s a b i l i t y owed t o 
c l a i m a n t and c l a i m a n t ' s counsel i s awarded an a t t o r n e y fee of 
$500. The remainder of t h e Referee's order i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded 25 p e r c e n t of t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y 
f e e s awarded by the Referee and Board o r d e r s s h a l l not exceed 
$3,800. 

MADELYN C. STRADFORD, C l a i m a n t WCB 86-15179 
J e f f r e y F o x x , C l a i m a n t ' s A t t o r n e y A u g u s t 19, 1988 
A l i c e B a r t e l t , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Brown's order t h a t 
upheld the i n s u r e r ' s d e n i a l of her o c c u p a t i o n a l disease c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. The i s s u e on review i s 
c o m p e n s a b i l i t y . 

The Board reverses the order of the Referee. 

FINDINGS OF FACT 

Claim a n t , 31 years of age a t the time of h e a r i n g , 
complained of c a r p a l t u n n e l syndrome symptoms d u r i n g her 
employment as a process worker. She began w o r k i n g f o r t h i s 
employer i n 1984. P r i o r t o working f o r t h i s employer, c l a i m a n t 
worked on a d a i r y farm where she s u s t a i n e d a neck i n j u r y which 
r e s u l t e d i n neck, s h o u l d e r , arm and hand p a i n . She was t r e a t e d 
c o n s e r v a t i v e l y f o r those c o m p l a i n t s . 

I n February 1985, c l a i m a n t was t r a n s f e r r e d t o the 
assembly room where her d u t i e s were comprised of f i n e and 
r e p e t i t i v e hand movements f o r a f u l l e i g h t - h o u r s h i f t . She began 
t o e x p e r i e n c e hand cramping and numbness. Claimant mentioned her 
problems t o her s u p e r v i s o r , the company nurse and co-workers. 
Claimant was pregnant a t t h i s t i m e . 

I n i - t - i . a l l y , c l a i m a n t t r e a t e d her hand symptoms w i t h 
-1057-



Dr. S a i d , c h i r o p r a c t o r . Claimant . r e p o r t e d t o him t h a t she had 
expe r i e n c e d b i l a t e r a l w r i s t and hand numbness, cramps and spasms 
d u r i n g her work a t the d a i r y . Dr. Said diagnosed c a r p a l t u n n e l 
syndrome. 

Dr. Said r e f e r r e d c l a i m a n t t o Dr. Dickerman, 
n e u r o l o g i s t . Dr. Dickerman performed nerve c o n d u c t i o n s t u d i e s 
which demonstrated severe b i l a t e r a l c a r p a l t u n n e l syndrome. 

I n December 1985 c l a i m a n t was r e f e r r e d t o Dr. Maurer, 
o r t h o p e d i c surgeon. He diagnosed c a r p a l t u n n e l syndrome and 
recommended m o n i t o r i n g c l a i m a n t t o see i f her symptoms would abate 
f o l l o w i n g the c o n c l u s i o n of her pregnancy. 

Claimant's c h i l d was born i n November, 1985; and her 
hand symptoms were somewhat r e l i e v e d . 

Dr. Worland, hand s p e c i a l i s t , examined c l a i m a n t . Her 
symptoms were s t i l l severe f i v e months a f t e r t e r m i n a t i o n of her 
pregnancy. Dr. Worland recommended s u r g i c a l decompression. 

Dr. Worland performed decompression s u r g e r y on both 
w r i s t s . 

Pregnancy induced c a r p a l t u n n e l syndrome t e r m i n a t e s a t 
the end of pregnancy. 

Claimant has shown a worsening of her u n d e r l y i n g 
d i s e a s e , r e s u l t i n g i n p a i n t o the e x t e n t t h a t i t produced 
d i s a b i l i t y and r e q u i r e d medical s e r v i c e s . Her c a r p a l t u n n e l 
syndrome was not pregnancy induced. The worsening was connected 
t o work a c t i v i t i e s . 

CONCLUSIONS OF LAW AND OPINION 

Claimant contends t h a t t h e i n s u r e r ' s d e n i a l of her 
o c c u p a t i o n a l disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome 
should be s e t a s i d e . She argues t h a t her case i n v o l v e s t h e 
a g g r a v a t i o n of a p r e e x i s t i n g c o n d i t i o n . 

The Referee reasoned t h a t the p h y s i c i a n ' s o p i n i o n s were 
based on the h i s t o r y g i v e n by c l a i m a n t . A l t h o u g h t he Referee 
found c l a i m a n t c r e d i b l e , he opined t h a t she gave v a r i e d v e r s i o n s 
of her medical h i s t o r y t o d i f f e r e n t d o c t o r s . T h erefore,•he 
concluded t h a t t h e d o c t o r s ' o p i n i o n s were not p e r s u a s i v e and t h a t 
c l a i m a n t ' s c a r p a l t u n n e l syndrome was not compensable. We 
di s a g ree. 

I n i t i a l l y , c l a i m a n t began t r e a t i n g her hand symptoms 
w i t h Dr. Said , c h i r o p r a c t o r . Dr. Said i n d i c a t e d t h a t c l a i m a n t 
r e p o r t e d she expe r i e n c e d b i l a t e r a l w r i s t and hand numbness, cramps 
and spasms when she worked a t the d a i r y . He diagnosed c a r p a l 
t u n n e l syndrome and noted t h a t c l a i m a n t ' s pregnancy exacerbated 
her symptoms. 

F o l l o w i n g the b i r t h of c l a i m a n t ' s c h i l d i n November 
1985, her hand symptoms were somewhat r e l i e v e d . 

T h e r e a f t e r , Dr. Said r e f e r r e d c l a i m a n t t o Dr. Dickerman, 
n e u r o l o g i s t . Dr. Dickerman performed nerve c o n d u c t i o n s t u d i e s 
which demonstrated severe b i l a t e r a l c a r p a l t u n n e l syndrome. 

-1058-



I n December 1985, c l a i m a n t was r e f e r r e d t o Dr. Maurer, 
o r t h o p e d i c surgeon. He viewed c l a i m a n t ' s c a r p a l t u n n e l syndrome 
as a c l a s s i c pregnancy-induced case and recommended m o n i t o r i n g 
c l a i m a n t t o see i f her symptoms would abate. Dr. Maurer's notes 
i n d i c a t e t h a t c l a i m a n t had experienced c a r p a l t u n n e l symptoms 
b e f o r e her pregnancy, when she worked on the d a i r y farm. 

I n March 1986 Dr. Said opined t h a t c l a i m a n t ' s c a r p a l 
t u n n e l syndrome was exacerbated by her pregnancy. 

Dr. Worland -examined c l a i m a n t . He recommended immediate 
s u r g i c a l decompression s i n c e c l a i m a n t ' s symptoms were s t i l l severe 
f i v e months a f t e r d e l i v e r y of her c h i l d . Dr. Worland s t a t e d t h a t 
pregnancy-induced c a r p a l t u n n e l syndrome t e r m i n a t e s a t the end of 
pregnancy. 

Claimant r e c e i v e d a second o p i n i o n from Dr. Matthews, 
o r t h o p e d i s t . He i n d i c a t e d the work d e s c r i b e d by c l a i m a n t c o u l d 
produce c a r p a l t u n n e l syndrome and opined t h a t s u r g e r y was needed. 

Dr. Said opined t h a t the nerve c o n d u c t i o n s t u d i e s 
i n d i c a t e d t h a t the e f f e c t of her pregnancy on her c o n d i t i o n was 
minimal and t h a t the major cause of her c a r p a l t u n n e l syndrome was 
her work. Dr. Worland i n d i c a t e d c l a i m a n t ' s work was the major 
cause of c a r p a l t u n n e l syndrome and 'that her pregnancy f u r t h e r 
exacerbated i t . There are no c o n t r a r y medical o p i n i o n s . 

Claimant has shown a worsening of her u n d e r l y i n g disease 
r e s u l t i n g i n p a i n t o the e x t e n t i t produced d i s a b i l i t y and 
r e q u i r e d medical s e r v i c e s . W e l l e r v. Union Carbide, 288 Or 21, 
602 P2d 259 (1979). The worsening was connected t o work 
a c t i v i t i e s . A c cording t o the medical o p i n i o n s , c l a i m a n t ' s at-work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause of her c o n d i t i o n ; her 
c o n d i t i o n i s compensable. SAIF v Gygi, 55 Or App 570, 574 rev den 
292 Or 825 (1982 ) . 

ORDER 

The Referee's o r d e r dated May 1 1 , 1987 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l i s set a s i d e and the c l a i m i s remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. Claimant's a t t o r n e y i s 
awarded an assessed fee of $2,750. 

BRIAN D. TAYLOR, C l a i m a n t WCB 86-08653 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s A u g u s t 19, 1988 

O r d e r on Rev i e w 
Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t , pro se, r e q u e s t s review of Referee S t . M a r t i n ' s 
o r d e r t h a t upheld the s e l f - i n s u r e d employer's d e n i a l of h i s o c c u p a t i o n a l 
disease c l a i m f o r a low back and neck c o n d i t i o n . I n h i s b r i e f on 
r e v i e w , c l a i m a n t r a i s e s the i s s u e of the employer's a l l e g e d u n t i m e l y 
d e n i a l of h i s c l a i m . We a f f i r m . 

ISSUES 

1. C o m p e n s a b i l i t y of c l a i m a n t ' s low back and neck c o n d i t i o n . 

2. T i m e l i n e s s of the employer's d e n i a l . 
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FINDINGS OF FACT 

Claimant has a h i s t o r y " of i n t e r m i t t e n t low back symptoms 
d a t i n g t o the mid-1970s. He worked as a v o l u n t e e r f i r e f i g h t e r i n 1974 
and 1976 d u r i n g which time he o c c a s i o n a l l y developed back p a i n 
a s s o c i a t e d w i t h l i f t i n g a c t i v i t i e s . He worked as an o r d e r l y and then as 
a r e g i s t e r e d nurse from 1976 onward. He began w o r k i n g f o r t h e employer 
i n November 1982. His schedule i n v o l v e d seven 10-hour days on, the n 
seven days o f f . I n the f a l l of 1985.he a l s o began w o r k i n g as a f i l l - i n 
nurse t h r o u g h a temporary agency. He worked 8 t o 16 hours every two 
weeks t h r o u g h t he temporary agency. I n l a t e 1985, he a l s o became an 
a c t i n g and modeling s t u d e n t which r e s u l t e d i n o c c a s i o n a l employment i n 
those areas. 

I n February 1986, c l a i m a n t a t t e n d e d a f a i r where Dr. Shipp, 
c h i r o p r a c t o r , had a booth. Dr. Shipp performed a b r i e f o n - t h e - s p o t 
e x a m i n a t i o n . L a t e r i n February, c l a i m a n t began r e c e i v i n g c h i r o p r a c t i c 
t r e a t m e n t s from Dr. Shipp f o r low back and neck c o m p l a i n t s . 

Claimant a l s o i n c r e a s e d h i s r e c r e a t i o n a l a c t i v i t i e s i n 
February. P r i o r t o February, c l a i m a n t went b i c y c l i n g 
a p p r o x i m a t e l y once a month. He i n c r e a s e d t h i s i n February. He 
s t a r t e d j o g g i n g once or t w i c e a week i n February. He a l s o s t a r t e d 
t o p l a y t e n n i s t h r e e t o f o u r times'a week. I n a d d i t i o n , he 
c o n t i n u e d t o l i f t w e i g h t s on a s p o r a d i c b a s i s as he had done p r i o r 
t o February 1986. 

Claimant e x p e r i e n c e d an e x a c e r b a t i o n o f symptoms i n June 
1986. Dr. Shipp imposed a 25-pound l i f t i n g r e s t r i c t i o n . Claimant 
missed 12 days o f work as a r e s u l t o f t h i s r e s t r i c t i o n . 

C l aimant's work s h i f t o v erlapped o t h e r work s h i f t s by 
s i x o u t of every t e n hours so t h a t he f r e q u e n t l y had h e l p 
p e r f o r m i n g t h e l i f t i n g a c t i v i t i e s of h i s employment. Claimant 
a l s o spent a c o n s i d e r a b l e p o r t i o n of h i s workday p e r f o r m i n g 
s e d e n t a r y a c t i v i t i e s such as m o n i t o r i n g p a t i e n t s ' v i t a l s i g n s . 

Claimant e x p e r i e n c e s i n t e r m i t t e n t low back and neck p a i n 
of unknown e t i o l o g y . His work a c t i v i t i e s , compared t o h i s 
o f f - w o r k a c t i v i t i e s , were not th e major c o n t r i b u t i n g cause o f h i s 
c h r o n i c low back and neck c o n d i t i o n or i t s worsening. 

Claimant f i l e d h i s c l a i m w i t h t h e employer on 
February 24, 1986.. . A d e n i a l l e t t e r was sent t o c l a i m a n t on 
May 15, 1986, more th a n 60 days f o l l o w i n g n o t i c e o f t h e c l a i m . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must f i r s t e s t a b l i s h t h a t he s u f f e r s a disease r e q u i r i n g 
m e d i c a l s e r v i c e s . Brown v. SAIF, 79 Or App 205 (1 9 8 6 ) . I f so, he 
must prove t h a t h i s work a c t i v i t i e s were t he major c o n t r i b u t i n g 
cause of e i t h e r t h e onset or worsening of h i s d i s e a s e . D e t h l e f s 
v. Hyster Co., 295 Or 298, 310 (1 9 8 3 ) ; W e l l e r v. Union Carbide 
Corp., 288 Or 27, 31-5 (197 9 ) ; see former ORS 656. 802 (1 ) ( a ) . T h i s 
r e q u i r e s a comparison of c l a i m a n t ' s at-work c o n d i t i o n s w i t h h i s 
non-employment exposures. McGarrah v. SAIF, 296 Or 145, 166 
(1983) . 

Claimant argues t h a t h i s work a c t i v i t i e s f o r t h e 
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employer were t h e major c o n t r i b u t i n g cause of h i s low back and 
neck c o n d i t i o n . He r e l i e s upon the o p i n i o n s of c h i r o p r a c t o r s 
Shipp, Bussanich and C h r i s t e n s e n t o e s t a b l i s h both the c o n d i t i o n 
and i t s c o m p e n s a b i l i t y . 

Dr. Shipp diagnosed c l a i m a n t as s u f f e r i n g from low back 
s p r a i n s t r a i n , c e r v i c a l t h o r a c i c segmental d y s f u n c t i o n , lumbar 
segmental d y s f u n c t i o n , segmental d y s f u n c t i o n — lower e x t r e m i t i e s , 
s p i n a l e s t h e s o p a t h y , d e g e n e r a t i o n of lumbosacral i n t e r v e r t e b r a l 
d i s c , enthesopathy of the knee, and c e r v i c a l g i a . Dr. Shipp opined 
t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h the employer were the major 
c o n t r i b u t i n g cause of a worsening of h i s c o n d i t i o n . 

Dr. Shipp r e f e r r e d c l a i m a n t t o Dr. Bussanich f o r a 
c o n s u l t i n g o p i n i o n i n Janaury 1987. Dr. Bussanich was more 
e q u i v o c a l i n h i s o p i n i o n than Dr. Shipp. He noted t h a t c l a i m a n t ' s 
e x a m i n a t i o n f i n d i n g s were " a d m i t t e d l y m i n i m a l . " He f u r t h e r s t a t e d 
t h a t i t was " d i f f i c u l t t o a s c e r t a i n " whether c l a i m a n t ' s neck and 
low-back d i s c o m f o r t was j o b r e l a t e d or was caused by h i s o f f - w o r k 
a c t i v i t i e s . He concluded, however, t h a t c l a i m a n t ' s problems were 
"caused by h i s employment f o r the most p a r t . " 

Dr. Shipp a l s o r e f e r r e d c l a i m a n t t o Dr. C h r i s t e n s e n f o r 
a c o n s u l t i n g e x a m i n a t i o n . Dr. C h r i s t e n s e n i n h i s r e p o r t r e f e r r e d 
t o a February 1986 i n j u r y . He opined t h a t c l a i m a n t ' s c o m p l a i n t s , 
t e s t r e s u l t s and t r e a t m e n t response were c o n s i s t e n t w i t h the t y p e 
o f a c c i d e n t r e p o r t e d . 

We f i n d c l a i m a n t ' s medical evidence t o be u n p e r s u a s i v e . 
While Dr. Shipp diagnosed a host of p h y s i c a l a i l m e n t s , h i s 
o p i n i o n s are opposed by a panel of the Orthopaedic C o n s u l t a n t s , as 
w e l l as the Independent C h i r o p r a c t i c C o n s u l t a n t s . The Orthopaedic 
C o n s u l t a n t s r e p o r t e d normal c e r v i c a l and lumbar r a d i o l o g i c a l t e s t 
r e s u l t s . I n a d d i t i o n , Dr. Berman from the C h i r o p r a c t i c 
C o n s u l t a n t s t e s t i f i e d p e r s u a s i v e l y as t o the absence of any 
o b j e c t i v e evidence of s p i n a l p a t h o l o g y which c o u l d account f o r 
c l a i m a n t ' s low back and neck symptoms. Furthermore, 
Dr. Bussanich's r e p o r t of a d m i t t e d l y minimal f i n d i n g s i s s c a n t 
s u p p o r t f o r c l a i m a n t ' s p o s i t i o n . We conclude t h a t c l a i m a n t has 
f a i l e d t o prove t h a t he s u f f e r s from a disease r e q u i r i n g t r e a t m e n t . 

However, even assuming t h a t c l a i m a n t has proven the 
e x i s t e n c e of a disease r e q u i r i n g t r e a t m e n t , h i s evidence 
n e v e r t h e l e s s f a l l s s h o r t o f p r o v i n g t h a t h i s work exposure was the 
major c o n t r i b u t i n g cause of t h a t c o n d i t i o n or i t s w o r s e n i n g . See 
W e l l e r v. Union Carbide Corp., supra. We f i n d Dr. Shipp's o p i n i o n 
on t h i s q u e s t i o n unpersuasive f o r two reasons. F i r s t , h i s r e p o r t s 
do not r e f l e c t a complete u n d e r s t a n d i n g of the n a t u r e of 
c l a i m a n t ' s work a c t i v i t i e s . More s p e c i f i c a l l y , he assumes a 
g r e a t e r l e v e l of p h y s i c a l e x e r t i o n t h a n i s r e f l e c t e d i n t h e 
r e c o r d . Secondly, Dr. Shipp i n d i c a t e s no awareness of c l a i m a n t ' s 
e x t e n s i v e r e c r e a t i o n a l a c t i v i t i e s d u r i n g t h e p e r i o d i n q u e s t i o n . 
We, c o n s e q u e n t l y , devalue h i s o p i n i o n as based upon an i n a c c u r a t e 
and i n c o m p l e t e h i s t o r y . 

The o p i n i o n s of Drs. Bussanich and C h r i s t e n s e n are 
s u b j e c t t o s i m i l a r i n f i r m i t i e s . Dr. Bussanich conceded t h a t i t 
was d i f f i c u l t t o a s c e r t a i n t h e cause of c l a i m a n t ' s c o m p l a i n t s . He 
u l t i m a t e l y concluded t h a t c l a i m a n t ' s c o m p l a i n t s were caused, f o r 
t h e most p a r t , by c l a i m a n t ' s work a c t i v i t i e s . However, h i s 
c o n c l u s i o n assumes t h a t c l a i m a n t worked 40 t o 70 hours per week 
w i t h o u t n o t i n g c l a i m a n t ' s week-on and week-off schedule. Nor i s 
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t h e r e any i n d i c a t i o n t h a t Dr. Bussanich was aware o f c l a i m a n t ' s 
e x t e n s i v e r e c r e a t i o n a l a c t i v i t i e s . 

S i m i l a r l y , Dr. C h r i s t e n s e n r e f e r s t o a February 1986 
i n c i d e n t which i s not o t h e r w i s e documented i n t h e r e c o r d . The 
o n l y February event documented i n the r e c o r d i s c l a i m a n t ' s 
attendance a t a f a i r where he f i r s t was examined by Dr. Shipp and 
where he r e c e i v e d a c e r t i f i c a t e from Dr... Shipp f o r a f r e e 
c o n s u l t a t i o n . 

We conclude t h a t c l a i m a n t has f a i l e d t o s u s t a i n h i s 
burden of p r o v i n g t h a t h i s work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of h i s low back c o n d i t i o n or i t s wo r s e n i n g . 

T i m e l i n e s s 

The employer f a i l e d t o iss u e i t s d e n i a l w i t h i n t h e 
s t a t u t o r i l y r e q u i r e d 60 days. ORS 656.262(6). I f t h e employer's 
f a i l u r e t o t i m e l y respond was unreasonable, c l a i m a n t i s g e n e r a l l y 
e n t i t l e d t o a p e n a l t y and a t t o r n e y fee award. ORS 656.262(10). 
However, t he r e c o r d i n d i c a t e s t h a t c l a i m a n t missed no work as a 
r e s u l t of h i s back and neck c o n d i t i o n between t h e ti m e he f i l e d 
h i s c l a i m w i t h t h e employer and the date t h e employer denied t h e 
c l a i m . I n t e r i m compensation i s not r e q u i r e d i f t h e worker does 
not demonstrate t h a t he l e f t work. Bono v. SAIF, 298 Or 405, 410 
(19 8 4 ) . T h e r e f o r e , t h e r e were no "amounts then due" upon which t o 
base t h e award o f a p e n a l t y . ORS 656.262(10); EBI Companies v. 
Thomas, 66 Or App 160 (1984). A c c o r d i n g l y , assuming t h a t t h e 
t i m e l i n e s s i s s u e c o u l d be c o n s i d e r e d , no p e n a l t y would be 
assessable. 

U n l i k e a p e n a l t y , an a t t o r n e y fee can be awarded even 
though t h e r e are no "amounts then due." M i s c h e l v. P o r t l a n d 
General E l e c t r i c , 89.Or App 140, 142 (1987T C l a i m a n t , who was 
re p r e s e n t e d by l e g a l counsel a t h e a r i n g , d i d not r a i s e t h e 
t i m e l i n e s s i s s u e a t h e a r i n g . Consequently, t h e r e c o r d on t h i s 
i s s u e was not developed a t h e a r i n g . Under these c i r c u m s t a n c e s , we 
conclude t h a t i t would not be i n the i n t e r e s t s o f s u b s t a n t i a l 
j u s t i c e t o f u r t h e r address t h e t i m e l i n e s s i s s u e . •See C y n t h i a J. 
C l a r k , 39 Van Nat t a 130 (1987). 

ORDER 

The Referee's o r d e r dated A p r i l 13, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , t o be p a i d by th e s e l f - i n s u r e d employ.er t o i t s 
c o u n s e l , not t o exceed $150, i s . a p p r o v e d . 

SUSAN A. BAGWELL, Claimant Own Motion 87-0424M 
Jolles, Sokol, et a l . , Claimant's Attorneys August 22, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n o f our 
March 16, 1988 Own Motion Order which concluded t h a t we l a c k e d 
a u t h o r i t y t o reopen her December 9, 1978 i n j u r y c l a i m f o r t h e 
payment of temporary t o t a l d i s a b i l i t y b e n e f i t s . R e l y i n g on ORS 
656. 2 7 8 ( 1 ) ( a ) and OAR 438-12-052(2), which became e f f e c t i v e 
January 1, 1988, we reasoned t h a t we may e x e r c i s e our own mo t i o n 
a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a compensable 
i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Since c l a i m a n t had 
n e i t h e r urdergone s u r g e r y nor been h o s p i t a l i z e d f o r t r e a t m e n t 
c o n c e r n i n g her compensable back c o n d i t i o n , we concluded t h a t we 
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were w i t h o u t a u t h o r i t y t o reopen the c l a i m f o r payment of 
temporary t o t a l d i s a b i l i t y b e n e f i t s . 

Claimant a s s e r t s t h a t her request should be processed 
under the law i n e f f e c t i n J u l y 1987, when her request f o r Own 
Motion r e l i e f was s u b m i t t e d and we r e f e r r e d her p e t i t i o n t o the 
Hearings D i v i s i o n f o r c o n s o l i d a t i o n w i t h a pending h e a r i n g 
r e g a r d i n g the i s s u e o f r e s p o n s i b i l i t y f o r her c u r r e n t c o n d i t i o n . 
A l t e r n a t i v e l y , she contends t h a t her e n t r y i n t o a h o s p i t a l t o 
undergo a CT scan c o n s t i t u t e s " h o s p i t a l i z a t i o n " under t h e 
aforementioned s t a t u t e . We di s a g r e e w i t h both arguments. 

Although c l a i m a n t ' s request f o r c l a i m reopening was 
s u b m i t t e d and pending i n 1987, the c l a i m was not reopened p r i o r t o 
January 1, 1988. T h e r e f o r e , p r o c e s s i n g of the request i s s u b j e c t 
t o t h e c u r r e n t v e r s i o n of ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . See OAR 438-12-018. 

I n accordance w i t h the aforementioned s t a t u t e , t h e Board 
may a u t h o r i z e t he payment of temporary d i s a b i l i t y compensation 
where t h e r e i s a worsening of a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . Here, c l a i m a n t e n t e r e d t he h o s p i t a l t o 
undergo a CT scan. Such a procedure i s d i a g n o s t i c . I t i s n e i t h e r 
s u r g i c a l nor does i t r e p r e s e n t t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n 

A c c o r d i n g l y , t h e request f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our p r i o r o rder withdrawn. On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o our p r e v i o u s c o n c l u s i o n t h a t we 
l a c k a u t h o r i t y t o award temporary d i s a b i l i t y compensation. ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) ; OAR 438-12-052(2). Consequently, t he request f o r 
r e l i e f i s de n i e d . 

IT IS SO ORDERED. 

DALE R. HEINECKE, C l a i m a n t 
Malagon & Moore, C l a i m a n t ' s A t t o r n e y s 
N e l s o n , e t a l . , D e f e n s e A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
E . J a y P e r r y , A t t o r n e y 

Reviewed by Board Members en banc. 

Claimant requests review of those p o r t i o n s o f 
Referee McCullough's order t h a t : (1) reduced h i s temporary t o t a l 
d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
b e g i n n i n g August 1985; and (2) upheld L i b e r t y Northwest Insurance 
C o r p o r a t i o n ' s p a r t i a l d e n i a l of h i s r i g h t w r i s t c o n d i t i o n . 
L i b e r t y Northwest c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f the 
order t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s insomnia, 
a n x i e t y , and d e p r e s s i o n c o n d i t i o n s . The iss u e s are temporary 
d i s a b i l i t y and c o m p e n s a b i l i t y . 

The Board reverses t h a t p o r t i o n of the Referee's o r d e r 
t h a t reduced c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s . A l l 
rema i n i n g p o r t i o n s of the Referee's order are a f f i r m e d and adopted 

FINDINGS OF FACT 
Claimant formed h i s own t i m b e r c o n t r a c t i n g c o r p o r a t i o n 

i n 1982. He served as p r e s i d e n t of the c o r p o r a t i o n and a l s o 
worked as a t r e e f a l l e r . The c o r p o r a t i o n p a i d him the amount of 
p r o f i t from each t r e e f a l l i n g c o n t r a c t . I n 1984, he began w o r k i n g 
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f o r L i b e r t y Northwest's i n s u r e d as a t r e e f a l l e r and h i s 
c o r p o r a t i o n ceased p e r f o r m i n g any f u r t h e r c o n t r a c t s . While 
f a l l i n g a t r e e i n November 1984, he compensably i n j u r e d h i s head 
and neck. L i b e r t y Northwest began paying temporary t o t a l 
d i s a b i l i t y b e n e f i t s . 

I n January 1985, h i s c o r p o r a t i o n began p e r f o r m i n g 
another t r e e f a l l i n g c o n t r a c t . Claimant worked t h r e e t o f o u r days 
f o r t h e c o r p o r a t i o n and was p a i d $1,600 i n wages. T h e r e a f t e r , he 
d i d no f u r t h e r f a l l i n g work. He r e c e i v e d no e a r n i n g s , p r o f i t s , or 
income from t h e c o r p o r a t i o n . I n August 1985, c l a i m a n t resumed 
w o r k i n g f o r t h e c o r p o r a t i o n and performed t h e f o l l o w i n g d u t i e s : 
(1) b i d d i n g and c o n t r a c t n e g o t i a t i n g ; (2) h i r i n g employes; (3) 
s u p e r v i s i n g employes; and (4) " s c a l i n g " l o g s . 

Due t o t h e c o r p o r a t i o n ' s poor performance, c l a i m a n t ' s 
w i f e , a bookkeeper f o r t h e c o r p o r a t i o n , earned o n l y $1300 i n 
1985. She and c l a i m a n t loaned t h e c o r p o r a t i o n a p p r o x i m a t e l y 
$4,500 t h a t y e a r . I n August 1985, the c o r p o r a t i o n landed s e v e r a l 
t i m b e r c o n t r a c t s . As a r e s u l t , i n 1986, t h e c o r p o r a t i o n was a b l e 
t o pay i t s expenses and meet i t s p a y r o l l o b l i g a t i o n s . Claimant's 
w i f e ' s e a r n i n g s i n c r e a s e d t o $3,800 a month. Her e a r n i n g s were, 
i n p a r t , wage re c o v e r y f o r her l a c k of e a r n i n g s i n 1985. 

CONCLUSIONS OF LAW 

The Referee found t h a t inasmuch as c l a i m a n t resumed 
w o r k i n g f o r the c o r p o r a t i o n on August 13, 1985, h i s temporary 
t o t a l d i s a b i l i t y s t a t u s should have been m o d i f i e d t o temporary 
p a r t i a l d i s a b i l i t y b e g i n n i n g t h a t d a t e . Based on c l a i m a n t ' s 
w i f e ' s 1986 e a r n i n g s , t h e Referee determined t h a t t h e c o r p o r a t i o n 
had t h e c a p a c i t y t o pay c l a i m a n t a wage b e g i n n i n g i n 1986. 
A c c o r d i n g l y , t h e Referee "deemed" c l a i m a n t t o have r e c e i v e d 
o n e - h a l f o f the w i f e ' s e a r n i n g s b e g i n n i n g i n 1986. The Referee, 
t h e r e f o r e , o r d e r e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s 
reduced t o temporary p a r t i a l d i s a b i l i t y from January 1, 1986 t o 
the date of the h e a r i n g , May 1, 1986. We d i s a g r e e . 

ORS 656.212 p r o v i d e s : 

"When the d i s a b i l i t y i s or becomes p a r t i a l 
o n l y and i s temporary i n c h a r a c t e r , the 
worker s h a l l r e c e i v e f o r a p e r i o d n o t 
exceeding two years t h a t p r o p o r t i o n of the 
payments p r o v i d e d f o r temporary t o t a l 
d i s a b i l i t y which the l o s s of e a r n i n g power 
a t any k i n d of work bears t o the e a r n i n g 
power e x i s t i n g a t the time o f t h e 
occu r r e n c e o f the i n j u r y . " (Emphasis 
added) . 

Claimant argues t h a t he d i d not r e c e i v e any a c t u a l 
e a r n i n g s a f t e r August 1985, and, t h e r e f o r e , t h e Referee e r r e d i n 
r e d u c i n g h i s temporary t o t a l d i s a b i l i t y b e n e f i t s t o temporary 
p a r t i a l d i s a b i l i t y . L i b e r t y Northwest, on the o t h e r hand, argues 
t h a t t h e s t a t u t e a l l o w s f o r such a r e d u c t i o n when a worker has 
p o s t - i n j u r y " e a r n i n g power," even though he has not r e c e i v e d any 
a c t u a l e a r n i n g s . 

I n Fink v. M e t r o p o l i t a n P u b l i c Defender, 77 Or App 79, 
rev den, 296 Or 829 (1 9 8 4 ) , t h e worker s u s t a i n e d a compensable 
i n j u r y and r e t u r n e d t o o n l y p a r t time work. She argued t h a t 
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former OAR 436-54-225 (now OAR 436-60-030), which o u t l i n e d the 
method of d e t e r m i n i n g a worker's temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s , was i n c o n f l i c t w i t h ORS 656.212, because t h e r u l e 
d e f i n e d " l o s s of e a r n i n g power" i n terms of a c t u a l e a r n i n g s and 
f a i l e d t o c o n s i d e r a worker's r e d u c t i o n i n hours worked. The 
c o u r t d i d not agree, and s t a t e d , i n t e r a l i a : 

"We c o n s t r u e ORS 656.212 t o p r o v i d e t h a t 
compensation f o r temporary p a r t i a l 
d i s a b i l i t y of a worker who i s r e c o v e r i n g 
from a compensable i n j u r y but i s 
n o n e t heless capable of e a r n i n g wages and i s 
employed i s t o be p r o p o r t i o n a t e t o the 
decrease i n the worker's a c t u a l e a r n i n g s . " 

"The f o r m u l a e s t a b l i s h e d by former OAR 
436-54-225 f o r computing l o s s of e a r n i n g 
power comports w i t h our c o n s t r u c t i o n of ORS 
6 56.212. The r u l e p r o v i d e d f o r an 
a d justment of the compensation t o be p a i d 
f o r the d i f f e r e n c e between the wages the 
worker a c t u a l l y r e c e i v e d and the 
compensation the worker would have r e c e i v e d 
f o r temporary t o t a l d i s a b i l i t y . . . ." 
(Emphasis added). 

77 Or App a t 82-3. 

Here, c l a i m a n t r e c e i v e d no a c t u a l e a r n i n g s a f t e r 
August 13, 1985. A l t h o u g h he performed d u t i e s f o r the c o r p o r a t i o n , he 
d i d not r e c e i v e any a c t u a l e a r n i n g s . Moreover, h i s w i f e ' s e a r n i n g s were 
her e a r n i n g s . On t h i s r e c o r d , we are u n w i l l i n g t o s p e c u l a t e t h a t 
c l a i m a n t was s h e l t e r i n g h i s income by d i v e r t i n g i t t o h i s w i f e . To the 
c o n t r a r y , we f i n d t h a t i n 1985 the c o r p o r a t i o n performed p o o r l y and was 
unable t o pay c l a i m a n t ' s w i f e her r e g u l a r s a l a r y . With an u p t u r n i n i t s 
business towards the end of 1985, the c o r p o r a t i o n was a b l e t o meet i t s 
p a y r o l l o b l i g a t i o n s b e g i n n i n g i n 1986. Claimant's w i f e ' s e a r n i n g s i n 
1986, were, i n p a r t , wage recovery f o r her l a c k of e a r n i n g s i n 1985. 

A c c o r d i n g l y , we f i n d t h a t inasmuch as c l a i m a n t r e c e i v e d no 
a c t u a l e a r n i n g s beyond August 13, 1985, h i s temporary t o t a l d i s a b i l i t y 
s t a t u s and b e n e f i t s should have c o n t i n u e d beyond t h a t d a t e . 

C laimant's counsel seeks Board a u t h o r i z a t i o n of an assessed 
f e e f o r s e r v i c e s rendered on review. A f t e r r e v i e w i n g the statement of 
s e r v i c e s and a t t o r n e y r e t a i n e r agreement s u b m i t t e d by c l a i m a n t ' s counsel 
and c o n s i d e r i n g the. f a c t o r s s e t f o r t h i n OAR 438-15-010(6), we f i n d t h a t 
a reasonable fee f o r p r e v a i l i n g a g a i n s t the i n s u r e r ' s c r o s s - r e q u e s t f o r 
r e v i e w i s $500. 

L a s t l y , the i n s u r e r ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable a t t o r n e y fee f o r s e r v i c e s rendered on Board r e v i e w . See ORS 
656.388(1). Such a fee i s d e f i n e d as a " c l i e n t - p a i d f e e . " OAR 
438-15-005(5). The i n s u r e r ' s counsel has s u b m i t t e d a s t a t e m e n t of 
s e r v i c e s and has requested Board a u t h o r i z a t i o n f o r a c l i e n t - p a i d f e e . 
However, we cannot a u t h o r i z e a c l i e n t - p a i d fee u n l e s s t h e i n s u r e r ' s 
c o unsel f i l e s an executed a t t o r n e y r e t a i n e r agreement. OAR 
438-15-010(1). Because no r e t a i n e r agreement has been r e c e i v e d t o d a t e , 
a c l i e n t - p a i d fee s h a l l not be a u t h o r i z e d . 

-1065-



ORDER 

The Referee's order i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . 
C l aimant's temporary t o t a l d i s a b i l i t y s t a t u s and b e n e f i t s are r e i n s t a t e d 
f o r t h e p e r i o d from August 13, 1985, t o May 1, 1986. Claimant's 
a t t o r n e y i s awarded an approved fee of 25 p e r c e n t of the i n c r e a s e d 
temporary t o t a l d i s a b i l i t y compensation, not t o exceed $3,800. A l l 
remaining p o r t i o n s of the Referee's order are a f f i r m e d . Claimant's 
a t t o r n e y i s awarded a reasonable assessed fee of $500 f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s c r o s s - r e q u e s t f o r Board r e v i e w . 

Board Member F e r r i s , d i s s e n t i n g : 

I would a f f i r m t h a t p o r t i o n of ^stje Referee's o r d e r which the 
m a j o r i t y r e v e r s e s . The Referee's c o n c l u s i o n t h a t c l a i m a n t earned wages 
i n 1986 and d i v e r t e d those wages t o h i s w i f e i s s t r o n g l y s u p p o r t e d by 
the r e c o r d . From August 1985 t o t h e time of t h e h e a r i n g c l a i m a n t 
performed v a l u a b l e s e r v i c e s f o r the c o r p o r a t i o n . He n e g o t i a t e d 
c o n t r a c t s ; he s u p e r v i s e d t r e e f a l l i n g o p e r a t i o n s ; he s c a l e d f e l l e d 
t r e e s . The v a l u e of these s e r v i c e s was a p p r o x i m a t e l y $200 a day. (See 
Tr. 80-81). Claimant's w i f e worked as a s e c r e t a r y and bookkeeper f o r 
the c o r p o r a t i o n and was p a i d a t o t a l of $1,300 f o r a l l of 1985. 
B e g i n n i n g i n 1986, she suddenly began " e a r n i n g " $1,900 every two weeks. 
Claimant r e c e i v e d n o t h i n g f o r h i s s e r v i c e s because he was p a i d o n l y out 
of c o r p o r a t e p r o f i t s and a f t e r d e d u c t i o n of expenses ( i n c l u d i n g h i s 
w i f e ' s wages) from the gross income of the c o r p o r a t i o n , i t j u s t broke 
even. The Referee r e f u s e d t o countenance t h i s ruse and a l l o c a t e d h a l f 
of c l a i m a n t ' s w i f e ' s " e a r n i n g s " t o c l a i m a n t . We should do a t l e a s t as 
much. 

The m a j o r i t y r e f u s e s t o " s p e c u l a t e " t h a t c l a i m a n t was 
s h e l t e r i n g h i s income by d i v e r t i n g i t t o h i s w i f e . I n s t e a d , i t 
s p e c u l a t e s t h a t " [ c ] l a i m a n t ' s w i f e ' s e a r n i n g s i n 1986 were, i n p a r t , 
wage re c o v e r y f o r her l a c k of e a r n i n g s i n 1985." Claimant's w i f e gave 
no i n d i c a t i o n i n her t e s t i m o n y what hours she worked i n 1985 or what her 
s a l a r y was supposed t o be. E x h i b i t s i n the r e c o r d i n d i c a t e t h a t t h e 
c o r p o r a t i o n had no a c t i v e c o n t r a c t s between February 15, 1985 and August 
2, 1985 and thus t h a t i t was i d l e f o r h a l f the year. (See Ex. 3A-6, 
39A). Given these f a c t s , i t i s i m p o s s i b l e t o conclude from the 
t e s t i m o n y of c l a i m a n t ' s w i f e how much she was s h o r t e d i n 1985, i f 
a n y t h i n g . 

I would a f f i r m and adopt a l l of the Referee's w e l l - r e a s o n e d 
o r d e r . 

STELLA L. MELCH0R, C l a i m a n t WCB 86-07742 
G o l d b e r g & M e c h a n i c , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 2 , 1988 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee 
Knapp's or d e r t h a t found c l a i m a n t permanently and t o t a l l y 
d i s a b l e d . Claimant c r o s s - r e q u e s t s review of those p o r t i o n s of t h e 
o r d e r t h a t e s t a b l i s h e d c l a i m a n t ' s permanent t o t a l s t a t u s on 
February 1 7 , 1 9 8 7 and f a i l e d t o award a p e n a l t y and a t t o r n e y f e e 
f o r t he i n s u r e r ' s f a i l u r e t o p r o v i d e v o c a t i o n a l m a t e r i a l r e q u i r e d 
by OAR 4 3 8 - 0 7 - 0 1 5 . 

We conclude t h a t c l a i m a n t was permanently and t o t a l l y 
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d i s a b l e d as of May 15, 1986 and modify the Referee's o r d e r 
a c c o r d i n g l y . We o t h e r w i s e a f f i r m the Referee's o r d e r . 

ISSUES 

(1) E x t e n t of d i s a b i l i t y f o r c l a i m a n t ' s r i g h t arm 
i n j u r y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

(2) Date of c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
s t a t u s . 

(3) P e n a l t y and a t t o r n e y fee f o r a l l e g e d f a i l u r e t o 
d i s c l o s e v o c a t i o n a l m a t e r i a l . 

FINDINGS OF FACT 

Claimant's r i g h t arm was amputated below the elbow, 
f o l l o w i n g an A p r i l 6, 1981 compensable i n j u r y . The Referee's 
f i n d i n g s of f a c t i n paragraphs 3 t h r o u g h 10 cover her i n j u r y , her 
u n s u c c e s s f u l a t t e m p t s a t u s i n g a p r o s t h e s i s , her u n s u c c e s s f u l 
a t t e m p t s t o r e t u r n t o work, the development of e m o t i o n a l problems 
and the e s t a b l i s h m e n t of a r e l a t e d compensable c l a i m , t h e p r o g r e s s 
of her arm c l a i m , the u n s u c c e s s f u l v o c a t i o n a l a c t i v i t i e s and 
course of medical t r e a t m e n t s . These paragraphs are adopted w i t h 
the f o l l o w i n g a d d i t i o n s . 

Claimant has no f u n c t i o n a l c a p a c i t y i n t h e amputated 
r i g h t arm and has t o t a l r i g h t s houlder adhesive c a p s u l i t i s 
( "frozen s h o u l d e r " ) . She has i n t e r m i t t e n t r i g h t arm p a i n , an 
o c c a s i o n a l phantom f e e l i n g c o n c e r n i n g the amputated arm and a 
c o n s t a n t t h r o b b i n g ache i n the r i g h t s h o u l d e r . A l t h o u g h she was 
p r o v i d e d w i t h a new p r o s t h e s i s i n 1984, she d i d not have t h e 
s t r e n g t h t o m a n i p u l a t e or l i f t i t . She q u i t u s i n g i t about t h r e e 
years ago. The f u n c t i o n of her l e f t arm i s l i m i t e d because of 
the c h r o n i c adhesive c a p s u l i t i s of her l e f t s h o u l d e r . Her l e f t 
upper arm i s e x t r e m e l y p a i n f u l most of the time and t h e p a i n 
i n c r e a s e s w i t h use. She has t r o u b l e l i f t i n g even l i g h t o b j e c t s . 

Claimant a l s o has p o s t - t r a u m a t i c s t r e s s d i s o r d e r 
r e s u l t i n g from t h e trauma of her i n j u r y . This r e s u l t e d i n 
d e f e n s i v e mechanisms i n c l u d i n g apparent l a c k of e f f o r t , m o t i v a t i o n 
and n e g a t i v e a t t i t u d e towards reemployment. She has almost 
n i g h t l y n i g h t m a r e s , a n x i e t y and d e p r e s s i o n . She cannot stand t o 
be around machinery or even the n o i s e of home a p p l i a n c e s . Her 
p s y c h i a t r i c d i s a b i l i t y p r e v e n t s her from being r e t r a i n e d , from 
r a i s i n g her e d u c a t i o n a l l e v e l and from w o r k i n g around machinery. 

Claimant i s 46 and d i d not f i n i s h the e i g h t h grade. She 
worked as a housekeeper, a cook's h e l p e r and a punch pr e s s 
o p e r a t o r b e f o r e w o r k i n g f o r the employer a t the time of her 
i n j u r y . For the employer, a gun scope m a n u f a c t u r e r , she worked as 
a machine o p e r a t o r . She i s not able t o read or w r i t e . 

Because of c l a i m a n t ' s p h y s i c a l c o n d i t i o n , her 
p s y c h o l o g i c a l c o n d i t i o n , her work h i s t o r y and f u n c t i o n a l l e v e l 
c l a i m a n t was not a b l e t o f i n d employment on her own. Attempts 
t h r o u g h v o c a t i o n a l c o u n s e l o r s t o l o c a t e employment f o r c l a i m a n t 
t h a t had no machine n o i s e , r e q u i r e d p r i m a r i l y one-hand o p e r a t i o n 
and d i d not r e q u i r e r e a d i n g , w r i t i n g or c o u n t i n g were not 
s u c c e s s f u l . I t i s more pro b a b l e than not t h a t c l a i m a n t i s 
i n c a p a b l e of g a i n f u l and s u i t a b l e employment. 
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During the p e r i o d i n which v o c a t i o n a l c o u n s e l i n g was 
p r o v i d e d by Ms. Nelson t o c l a i m a n t , Ms. Nelson was r e q u i r e d t o and 
d i d p r o v i d e monthly r e p o r t s t o the i n s u r e r i n c l u d i n g r e p o r t s dated 
October 16, 1986, January 21, 1987, February 20, 1987, March 13, 
1987 and May 5, 1987. The r e c o r d does not e s t a b l i s h t h a t c l a i m a n t 
or her a t t o r n e y asked f o r d i s c l o s u r e nor does i t d i s c l o s e what she 
r e c e i v e d or d i d not r e c e i v e . 

CONCLUSIONS AND OPINION 
Ex t e n t o f D i s a b i l i t y 

The Referee found t h a t c l a i m a n t ' s p s y c h o l o g i c a l and 
p h y s i c a l impairments d i d not exclude a l l work i n t h e broad f i e l d 
o f i n d u s t r i a l o c c u p a t i o n s . He thought t h a t t h e r e may be some form 
of work t h a t c l a i m a n t c o u l d p e r f o r m but d i d not i d e n t i f y any 
p a r t i c u l a r employment. He then c o n s i d e r e d nonmedical f a c t o r s 
a l o n g w i t h her med i c a l impairment and concluded t h a t i t was f u t i l e 
f o r c l a i m a n t t o seek r e g u l a r and g a i n f u l employment and found her 
permanently and t o t a l l y d i s a b l e d . 

The i n s u r e r agrees w i t h t h e Referee t h a t c l a i m a n t i s not 
p h y s i c a l l y or p s y c h i a t r i c a l l y permanently and t o t a l l y d i s a b l e d . 
I t argues t h a t c l a i m a n t ' s token e f f o r t s t o lo o k f o r work a t the 
s u g g e s t i o n of her a t t o r n e y was merely a sham e f f o r t t o meet the 
re q u i r e m e n t s o f ORS 656.206(3). I t argues t h a t t h e seek work 
re q u i r e m e n t of the s t a t u t e i s excused o n l y i f c l a i m a n t i s t o t a l l y 
i n c a p a c i t a t e d from work. 

Claimant argues t h a t the evidence e s t a b l i s h e s t h a t she 
i s m e d i c a l l y permanently and t o t a l l y d i s a b l e d . 

I n paragraphs one and two of h i s o p i n i o n , t h e Referee 
s t a t e s t h e a p p l i c a b l e law f o r e s t a b l i s h i n g permanent t o t a l 
d i s a b i l i t y s t a t u s under t o t a l m e dical d i s a b i l i t y and under "odd 
l o t " c o n s i d e r a t i o n s . We adopt these paragraphs and add t h e 
f o l l o w i n g . 

A f i n d i n g o f f u t i l i t y i s reserved f o r t h e extreme 
s i t u a t i o n such as when a c l a i m a n t i s p h y s i c a l l y t o t a l l y d i s a b l e d 
or i s not capable o f r e t r a i n i n g . G e o r g i a - P a c i f i c Corp. v. P e r r y , 
92 Or App 56, 58 (1988). 

Based on the f i n d i n g s made we conclude t h a t whether 
permanent and t o t a l d i s a b i l i t y i s based on med i c a l d i s a b i l i t y 
a lone or a c o m b i n a t i o n of medical and o t h e r nonmedical f a c t o r s , i t 
was f u t i l e f o r c l a i m a n t t o lo o k f o r work because she c o u l d n o t 
work and c o u l d not be r e t r a i n e d t o work. She i s permanently and 
t o t a l l y d i s a b l e d . 

Date of Permanent T o t a l D i s a b i l i t y S t a t u s 

The Referee found c l a i m a n t was permanently and t o t a l l y 
d i s a b l e d on February 17, 1987. He d i d n o t d i s c u s s why he chose 
t h a t d a t e . However, i t i s t h e date of the p s y c h i a t r i c o p i n i o n by 
Access C o n s u l t i n g Systems t h a t c l a i m a n t ' s s i t u a t i o n was permanent 
and i n a l l m e d i c a l p r o b a b i l i t y was u n l i k e l y t o respond t o any 
i n t e r v e n t i o n . 

The e f f e c t i v e date o f a r e t r o a c t i v e permanent t o t a l 
d i s a b i l i t y award i s the e a r l i e s t date t h a t t h e d i s a b i l i t y i s 
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proved t o e x i s t and i s based on a l l r e l e v a n t m e d i c a l , s o c i a l and 
v o c a t i o n a l f a c t o r s . M o r r i s v. Denny's R e s t a u r a n t , 53 Or App 863, 
867 (1981). 

Claimant's p h y s i c a l c o n d i t i o n , her f r o z e n r i g h t shoulder 
and l i m i t a t i o n s of motion of her l e f t s h oulder were documented on 
August 25, 1985 by the Orthopaedic C o n s u l t a n t s . The c o n t i n u a t i o n 
of these c o n d i t i o n s was v e r i f i e d by Northwest Pain Center 
A s s o c i a t e s on February 25, 1986. On May 30, 1984, Dr. Shepard, a 
p s y c h i a t r i s t , had concluded t h a t c l a i m a n t was not b e n e f i t i n g from 
f u r t h e r p s y c h i a t r i c t r e a t m e n t and c o u l d not be r e h a b i l i t a t e d t o 
t h e degree necessary f o r her t o compete i n the m a r k e t p l a c e . This 
o p i n i o n was supported by Dr V o i s s , a c o n s u l t i n g p s y c h i a t r i s t , i n 
February 17, 1987. V o c a t i o n a l a s s i s t a n c e was ongoing s i n c e 1983 
and was u n s u c c e s s f u l t h r o u g h May 5, 1987. Attempts a t t u t o r i n g by 
her daughter and a t Quest V o c a t i o n a l School had f a i l e d by 
mid-1985. Based on the t o t a l i t y o f the evidence, we conclude t h a t 
c l a i m a n t was permanently and t o t a l l y d i s a b l e d as of t h e May 15, 
1986 D e t e r m i n a t i o n Order. 

P e n a l t y and A t t o r n e y Fee 

The Referee made no d i s p o s i t i o n of the c l a i m f o r p e n a l t y 
and a t t o r n e y fee f o r f a i l u r e t o p r o v i d e v o c a t i o n a l e x h i b i t s as 
r e q u i r e d by OAR 438-07-015. Claimant seeks a " s t r i n g e n t " p e n a l t y 
and a t t o r n e y fee because o f the importance of v o c a t i o n a l r e c o r d s 
t o a r e s o l u t i o n of a permanent t o t a l d i s a b i l i t y case. P l a i n t i f f 
c i t e s two pages of c r o s s - e x a m i n a t i o n as e s t a b l i s h i n g t h e f a i l u r e 
t o p r o v i d e v o c a t i o n a l e x h i b i t s . 

The o n l y evidence t h a t c l a i m a n t p r o p e r l y asked f o r and 
d i d not r e c e i v e these e x h i b i t s i s the statement of c l a i m a n t ' s 
counsel d u r i n g t h e c r o s s - e x a m i n a t i o n of Ms. Nelson, a v o c a t i o n a l 
w i t n e s s f o r the i n s u r e r , t h a t counsel d i d n o t r e c e i v e t h e 
e x h i b i t s . These m a t t e r s must be proved by competent evidence. 
There was a f a i l u r e of p r o o f . Consequently, no p e n a l t y or 
a t t o r n e y fee i s a p p r o p r i a t e . 

ORDER 

The Referee's order dated J u l y 14, 1987 i s a f f i r m e d as 
m o d i f i e d . Claimant's a t t o r n e y i s awarded a fee of $ 2,000 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

S T E V E N E . P U T T I E , C l a i m a n t WCB 8 6 - 0 7 4 8 4 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y A u g u s t 2 4 , 1 9 8 8 
C h e l s e a E . M o h n i k e ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

The SAIF C o r p o r a t i o n requests review of Referee Fink's 
o r d e r t h a t g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a 
D e t e r m i n a t i o n Order had awarded c l a i m a n t 25 p e r c e n t ( 8 0 degrees) 
unscheduled permanent d i s a b i l i t y f o r h i s back c o n d i t i o n . We r e v e r s e 
and m o d i f y . 

ISSUE 

1. Whether c l a i m a n t i s e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s . 

2. I f c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d , 
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whether c l a i m a n t i s e n t i t l e d t o an award of permanent p a r t i a l 
d i s a b i l i t y i n . excess of t h a t g r a n t e d by D e t e r m i n a t i o n Order. 

FINDINGS OF FACT 

Cla i m a n t , 36 years of age, served i n the m i l i t a r y and 
r e c e i v e d an honorable d i s c h a r g e i n about 1971. He completed h i s GED 
and two years of c o l l e g e w h i l e a t the.Oregon C o r r e c t i o n a l I n s t i t u t e 
from J u l y 1975 through. A p r i l 1979 on a ki d n a p p i n g and rape charge. 
Claimant's work h i s t o r y c o n s i s t s of heavy employment, such as s e r v i c e 
s t a t i o n work, wood c u t t i n g , d r y w a l l i n s t a l l i n g and w e l d i n g . Claimant 
has a t a l e n t f o r a r t i s t i c w e l d i n g . 

On May 18, 1980, c l a i m a n t compensably i n j u r e d h i s low back 
w h i l e l i f t i n g a c a s t i n g mold. On May 20, 1980, Dr. Torres examined 
c l a i m a n t and p r e s c r i b e d p h y s i c a l t h e r a p y and p a i n m e d i c a t i o n . On 
June 17, 1980, c l a i m a n t was re l e a s e d by the d o c t o r f o r l i g h t work. 
On J u l y 1, 1980, c l a i m a n t stopped w o r k i n g due t o i n c r e a s i n g p a i n . On 
September 6, 1980, Dr. Torres r e l e a s e d c l a i m a n t t o work w i t h no 
r e s t r i c t i o n s . Subsequently, c l a i m a n t worked f o r o n l y f i v e days 
b e f o r e he was t e r m i n a t e d f o r f a l s i f y i n g i n f o r m a t i o n on h i s j o b 
a p p l i c a t i o n . 

On November 24, 1980, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t v a r i o u s p e r i o d s of temporary d i s a b i l i t y but no permanent 
d i s a b i l i t y . During 1981 c l a i m a n t worked f o r a brass p o l i s h e r f o r one 
month b e f o r e he q u i t ; he was a l s o f i r e d from a subsequent employer 
a f t e r o n l y a few weeks on the j o b . Claimant d i d not work d u r i n g 1982 
and i n s t e a d c o l l e c t e d unemployment compensation. On J u l y 27, 1982, a 
second D e t e r m i n a t i o n order awarded a d d i t i o n a l temporary d i s a b i l i t y . 
On September 17, 1982, due t o the r e c e i p t of a d d i t i o n a l i n f o r m a t i o n , 
a t h i r d D e t e r m i n a t i o n Order was iss u e d which a f f i r m e d the p r i o r award 
i n a l l r e s p e c t s . On November 18, 1982, a p r i o r Referee awarded 
c l a i m a n t 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

On J u l y 22, 1983, Dr. Poulson performed a lumbar 
laminectomy b i l a t e r a l l y w i t h p a r t i a l e x c i s i o n of the L4-5 d i s c and 
r e p a i r e d a s p i n a l f l u i d l e a k . 

On December 27, 1983, SAIF reopened c l a i m a n t ' s c l a i m . On 
March 29, 1984, Dr. Poulson c l o s e d c l a i m a n t ' s case due t o repeated 
missed appointments. An A p r i l 20, 1984, a D e t e r m i n a t i o n Order 
g r a n t e d c l a i m a n t no a d d i t i o n a l ..permanent d i s a b i l i t y . 

On J u l y 13, 1984, the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n of 
the Department of Human Resources i n i t i a t e d a D i r e c t Employment 
Program (DEP). On December 14, 1984, c l a i m a n t ' s DEP program was 
cl o s e d due t o i n t e r f e r e n c e from ongoing c r i m i n a l charges. 

On J u l y 9, 1985, Dr. Franks performed s u r g e r y on c l a i m a n t ' s 
back f o r a s p i n a l s t e n o s i s c o n d i t i o n . He a l s o performed a b i l a t e r a l 
discectomy and medial foraminotomy a t the L4-5 and L5-S1 l e v e l s . On 
August 20, 1985, SAIF r e s c i n d e d i t s A p r i l 5, 1985 d e n i a l o f t h e 
s p i n a l s t e n o s i s c o n d i t i o n by s t i p u l a t i o n . 

On January 15, 1986, V o c a t i o n a l R e h a b i l i t a t i o n A s s o c i a t e s , 
I n c . r e c e i v e d c l a i m a n t ' s case and attempted t o i n i t i a t e a r e t u r n t o 
work program. By June 16, 1986, however, c l a i m a n t ' s v o c a t i o n a l 
s e r v i c e s were t e r m i n a t e d due t o h i s l a c k o f c o o p e r a t i o n . 

On November 4, 1986, a f i f t h D e t e r m i n a t i o n Order i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y t o a t o t a l o f 25 p e r c e n t . 
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On December 19, 1986, a conference w i t h a V o c a t i o n a l 
C o n s u l t a n t employed by the R e h a b i l i t a t i o n Review D i v i s i o n of the 
Workers' Compensation Department l e d t o a r e f e r r a l t o Cooley & 
As s o c i a t e s f o r v o c a t i o n a l e v a l u a t i o n . Continued v o c a t i o n a l 
a s s i s t a n c e was c o n t i n g e n t upon c l a i m a n t ' s agreement t o f u l l y 
p a r t i c i p a t e and coo p e r a t e . By the time of h e a r i n g , v o c a t i o n a l goals 
had not y e t been i d e n t i f i e d f o r c l a i m a n t . 

As a r e s u l t of c l a i m a n t ' s compensable i n j u r y , h i s p h y s i c a l 
impairment i s i n the moderate range. Although he i s not ab l e t o 
r e t u r n the o c c u p a t i o n of w e l d i n g , he has minimal t r a n s f e r a b l e s k i l l s 
and i s capable of l i g h t work. 

Claimant was not c o o p e r a t i v e i n h i s v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s . 

CONCLUSIONS OF LAW 

Based upon c l a i m a n t ' s moderate p h y s i c a l impairment and 
mini m a l t r a n s f e r a b l e s k i l l s , the Referee found t h a t c l a i m a n t was 
permanently and t o t a l l y d i s a b l e d . We d i s a g r e e . 

ORS 656 . 206 ( 1 ) ( a ) d e f i n e s permanent t o t a l d i s a b i l i t y as: 

"the l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , of use or f u n c t i o n of any 
scheduled or unscheduled p o r t i o n of t h e 
body which permanently i n c a p a c i t a t e s t h e 
worker from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . As used 
i n t h i s s e c t i o n , a s u i t a b l e o c c u p a t i o n i s 
one which the worker has the a b i l i t y and 
the t r a i n i n g or experien c e t o p e r f o r m , or 
an o c c u p a t i o n which the worker i s able t o 
per f o r m a f t e r r e h a b i l i t a t i o n . " 

Permanent t o t a l d i s a b i l i t y can be e s t a b l i s h e d by p r o v i n g 
t o t a l i n c a p a c i t y from a medical s t a n d p o i n t a l o n e , or where 
i n c a p a c i t y i s not t o t a l , by p r o v i n g permanent t o t a l d i s a b i l i t y 
based upon the worker's l e s s - t h a n - t o t a l impairment combined w i t h 
such nonmedical f a c t o r s as age, e d u c a t i o n , a d a p t a b i l i t y , e m o t i o n a l 
c o n d i t i o n , and the s t a t e of the l a b o r market. Wilson v. 
Weyerhaeuser, 30 Or App 403, 409 (1977). A l s o , a worker must 
e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l employment 
and t h a t he has made reasonable e f f o r t s t o o b t a i n such 
employment. ORS 656.206(3). A worker's r e f u s a l t o cooperate w i t h 
v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s may be grounds f o r d e n i a l of 
permanent t o t a l d i s a b i l i t y . T a y l o r v. SAIF, 67 Or App 193 (1984). 

Claimant has not shown t h a t he i s permanently and 
t o t a l l y d i s a b l e d from a medical s t a n d p o i n t a l o n e . On 
March 6, 1987, Dr. Franks o u t l i n e d c l a i m a n t ' s p h y s i c a l 
l i m i t a t i o n s : (1) no l i f t i n g or c a r r y i n g g r e a t e r than 25 pounds; 
(2) no s i t t i n g or w a l k i n g l o n g e r than 6 hours and no s t a n d i n g 
l o n g e r than 4 hours d u r i n g an 8-hour day; (3) no c r a w l i n g ; and (4) 
o n l y o c c a s i o n a l bending, s q u a t t i n g and c l i m b i n g . Dr. Franks r a t e d 
c l a i m a n t ' s p h y s i c a l impairment as 50 p e r c e n t . The Orthopaedic 
C o n s u l t a n t s ' assessment of c l a i m a n t ' s l i m i t a t i o n s was not u n l i k e 
Dr. Frank's assessment. They b e l i e v e d t h a t c l a i m a n t c o u l d work i n 
a sedentary t o medium c a p a c i t y and r a t e d h i s p h y s i c a l impairment 
i n the moderate range. 
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Since the medical evidence alone does not s u p p o r t 
permanent t o t a l d i s a b i l i t y , c l a i m a n t must prove t h a t t h e 
a f o r e m e n t i o n e d nonmedical f a c t o r s combined w i t h h i s back c o n d i t i o n 
e f f e c t i v e l y f o r e c l o s e d him from g a i n f u l employment. Claimant has 
not shown t h a t these f a c t o r s , combined w i t h h i s p h y s i c a l 
c o n d i t i o n , make him permanently and t o t a l l y d i s a b l e d . 

Claimant i s r e l a t i v e l y young a t age 36. He possesses a 
GED as w e l l as two years of c o l l e g e i n w e l d i n g and g e n e r a l 
s t u d i e s . General A p t i t u d e Test B a t t e r y scores i n d i c a t e d t h a t h i s 
mental c a p a c i t y i s i n the average t o above average range. 
A l t h o u g h he was p r e v i o u s l y employed p r i m a r i l y i n heavy l a b o r j o b s , 
he c o n t i n u e s t o be employable i n the sedentary t o l i g h t l a b o r 
j o b s . A l t h o u g h c l a i m a n t ' s v o c a t i o n a l counselor from Cooley & 
A s s o c i a t e s b e l i e v e d t h a t c l a i m a n t had minimal t r a n s f e r a b l e s k i l l s , 
t h e r e was no evidence t h a t he was not c u r r e n t l y employable i n the 
g e n e r a l l a b o r market. The v o c a t i o n a l c o u n s e l o r d i d not b e l i e v e 
t h a t c l a i m a n t possessed adequate t r a n s f e r a b l e s k i l l s t o enable him 
t o seek employment w i t h wages comparable t o those wages he was 
e a r n i n g a t the time of i n j u r y . However, the purpose of permanent 
t o t a l d i s a b i l i t y i s t o m a i n t a i n c l a i m a n t , not r e s t o r e him t o 
p r e i n j u r y wage s t a t u s , when.he i s t o t a l l y p r e c l u d e d by h i s i n j u r y 
from s u p p o r t i n g h i m s e l f . E l l e n L a n k f o r d , 37 Van N a t t a 1146, 1149 
( 1 9 8 5 ) , c i t i n g W alter R. LaChappelle, 36 Van N a t t a 1565, 1566 
(1984). A l s o , the v o c a t i o n a l c o u n s e l o r dismissed apartment 
manager p o s i t i o n s , n o t w i t h s t a n d i n g c l a i m a n t ' s p r e v i o u s e x p e r i e n c e 
i n t h a t f i e l d , because she d i d not b e l i e v e t h a t i t would p r o v i d e 
c l a i m a n t w i t h f u l l - t i m e employment. We have h e l d , however, t h a t 
the a b i l i t y of a worker r e g u l a r l y t o p e r f o r m s u i t a b l e and g a i n f u l 
work on a p a r t - t i m e b a s i s may p r e c l u d e an award of permanent t o t a l 
d i s a b i l i t y . P o u r n e l l e v. SAIF, 70 Or App 56 ( 1 9 8 4 ) ; D a r l a F a l c o n , 
38 Van N a t t a 204 ( 1 9 8 6 ) ; Georgia P a c i f i c v. Perry 92 Or App 56 
( J u l y 6, 1988). 

A c c o r d i n g l y , a f t e r our de novo review of the l a y and 
medical e v i d e n c e , we conclude t h a t c l a i m a n t i s not permanently and 
t o t a l l y d i s a b l e d from r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e 
employment. 

Assuming arguendo t h a t c l a i m a n t i s unemployable w i t h o u t 
t r a i n i n g , we f u r t h e r f i n d t h a t c l a i m a n t ' s l a c k of c o o p e r a t i o n w i t h 
v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s p r e c l u d e s a f i n d i n g of permanent 
t o t a l d i s a b i l i t y . 

A c l a i m a n t ' s need f o r r e t r a i n i n g a t the time of h e a r i n g 
does not r e s u l t i n e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y 
b e n e f i t s where c l a i m a n t unreasonably r e f u s e d t o undertake or 
complete an o f f e r e d course of v o c a t i o n a l r e h a b i l i t a t i o n . T a y l o r 
v. SAIF, 67 Or App 193, 195 (1984). 

I n the p r e s e n t case, c l a i m a n t c o n s i s t e n t l y f r u s t r a t e d 
t he e f f o r t s of t h r e e d i f f e r e n t v o c a t i o n a l a s s i s t a n c e p r o v i d e r s . 
On December 13, 1984, c l a i m a n t ' s DEP was c l o s e d due t o extreme 
i n t e r f e r e n c e from h i s pending c r i m i n a l t r i a l . On 
January 15, 1986, a second v o c a t i o n a l r e h a b i l i t a t i o n p r o v i d e r 
r e c e i v e d c l a i m a n t ' s case. Cl a i m a n t , however, was d i f f i c u l t t o 
c o n t a c t and f a i l e d t o respond t o t h r e e separate c e r t i f i e d l e t t e r s , 
one n o n c e r t i f i e d l e t t e r and one phone c a l l . I n f a c t , c o n t a c t w i t h 
c l a i m a n t was not e s t a b l i s h e d u n t i l February 27, 1986 when the 
c o u n s e l o r v i s i t e d c l a i m a n t ' s home. By May 1986 c l a i m a n t a g a i n had 
f a i l e d t o m a i n t a i n c o n t a c t . T h e r e f o r e , on June 16, 1986, 
c l a i m a n t ' s f i l e was c l o s e d f o r the second time due t o l a c k of 

-1072-



c o o p e r a t i o n . On December 19, 1986, c l a i m a n t ' s v o c a t i o n a l 
r e h a b i l i t a t i o n a s s i s t a n c e was r e i n s t a t e d c o n t i n g e n t upon 
c l a i m a n t ' s agreement t o f u l l y p a r t i c i p a t e and co o p e r a t e . 
Immediately t h e r e a f t e r , he f a i l e d t o respond t o two l e t t e r s and 
d i d not c o n t a c t the p r o v i d e r u n t i l c l a i m c l o s u r e was t h r e a t e n e d . 
On February 20, 1987, c l a i m a n t ' s f i l e was t e m p o r a r i l y c l o s e d due 
t o h i s i n c a r c e r a t i o n f o r a p r o b a t i o n v i o l a t i o n . I t was not u n t i l 
March 18, 1987, f i v e days p r i o r t o h e a r i n g , t h a t c l a i m a n t 
p a r t i c i p a t e d i n v o c a t i o n a l t e s t i n g . The process was h e l d up once 
a g a i n , however, due t o c l a i m a n t ' s f a i l u r e t o p r o v i d e h i s c o u n s e l o r 
w i t h requested f i n a n c i a l i n f o r m a t i o n , f a i l u r e t o schedule a 
requested d o c t o r ' s appointment, and f a i l u r e t o complete a p h y s i c a l 
a b i l i t i e s assessment. 

Claimant's c o n s i s t e n t l a c k of c o o p e r a t i o n w i t h h i s t h r e e 
v o c a t i o n a l r e h a b i l i t a t i o n p r o v i d e r s p r e v e n t e d the f o r m u l a t i o n of a 
s u c c e s s f u l r e t u r n t o work p l a n . Assuming arguendo t h a t c l a i m a n t 
was not employable w i t h o u t r e t r a i n i n g , we conclude t h a t he had 
obvious p o t e n t i a l f o r v o c a t i o n a l r e h a b i l i t a t i o n but f a i l e d t o 
cooperate w i t h the m u l t i p l e o p p o r t u n i t i e s g i v e n t o him. T a y l o r v. 
SAIF, supra. T h e r e f o r e , c l a i m a n t has not shown t h a t he i s 
permanently and t o t a l l y d i s a b l e d . 

Permanent p a r t i a l d i s a b i l i t y 

Unscheduled 

I n r a t i n g the e x t e n t of c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y , we c o n s i d e r h i s l o s s of e a r n i n g c a p a c i t y and 
p h y s i c a l impairment a t t r i b u t a b l e t o the compensable i n j u r y , and 
a l l o f the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436-30-380, which we have p r e v i o u s l y discussed when c o n s i d e r i n g 
c l a i m a n t ' s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . We ap p l y 
these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
(1984 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1982). 

F o l l o w i n g our review of the medical and l a y ev i d e n c e , 
and c o n s i d e r i n g c l a i m a n t ' s moderate p h y s i c a l impairment, 
r e l a t i v e l y young age, e d u c a t i o n and work e x p e r i e n c e , a d a p t a b i l i t y 
t o l i g h t e r o c c u p a t i o n s , average mental c a p a c i t y , and e m o t i o n a l and 
p s y c h o l o g i c a l c o n d i t i o n s , we conclude t h a t an award of 50 p e r c e n t 
unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates him f o r 
h i s compensable back i n j u r y . 

Scheduled 

When permanent p a r t i a l d i s a b i l i t y r e s u l t s from an 
i n j u r y , t h e c r i t e r i a f o r t he r a t i n g o f d i s a b i l i t y s h a l l be t h e 
permanent l o s s of use or f u n c t i o n o f the i n j u r e d member due t o the 
i n d u s t r i a l i n j u r y . ORS 656.214(2). A separate and a d d i t i o n a l 
award should be made f o r l o s s of f u n c t i o n of a scheduled body p a r t 
r e g a r d l e s s of whether the scheduled impairment i s t r a c e a b l e t o an 
i n j u r y t o an unscheduled p o r t i o n of the body. V i c t o r i a W. Fox, 37 
Van Na t t a 10, 11 (1985), c i t i n g Walker v. Compensation Dept., 248 
Or 195 (1967). Lay t e s t i m o n y , w i t h o u t medical i n p u t , may 
e s t a b l i s h permanent d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 
(1984 ) . 

Althou g h we f i n d t h a t c l a i m a n t ' s low back p a i n does 
r a d i a t e i n t o both l e g s , we are not persuaded by e i t h e r the medical 
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or l a y evidence t h a t such r a d i c u l a r p a i n has r e s u l t e d i n any l o s s 
of use or f u n c t i o n of c l a i m a n t ' s l e g s . T h e r e f o r e , we d e c l i n e t o 
award scheduled permanent d i s a b i l i t y . 

• ORDER 
The Referee's order dated May 6, 1987 i s r e v e r s e d and 

m o d i f i e d . The Referee's award of permanent t o t a l d i s a b i l i t y i s 
r e v e r s e d . I n l i e u of t h e Referee's award and i n a d d i t i o n t o t h e 
permanent d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order, c l a i m a n t 
i s awarded 25 p e r c e n t (80 degrees) unscheduled permanent 
d i s a b i l i t y , g i v i n g him a t o t a l award t o date of 50 p e r c e n t (160 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s 
compensable back i n j u r y . 

J O S E F . S A L A S , C l a i m a n t WCB 8 6 - 1 3 6 1 3 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 4 , 1 9 8 8 
G a r y W a l l m a r k ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Danner's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r 
coccygodynia and coccygeal s u r g e r y . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

ISSUES 

1. C o m p e n s a b i l i t y of coccygodynia. 

2. Reasonableness and n e c e s s i t y of coccygeal s u r g e r y . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y on February 1 1 , 
1986 when he f e l l on h i s back w h i l e descending a f l i g h t of 
s t a i r s . He s t r u c k h i s back a g a i n s t the s t a i r s and f e l t immediate 
p a i n a l o n g the low back, i n c l u d i n g the coccyx ( t a i l b o n e ) . 

Claimant i n i t i a l l y saw Dr. R i s s b e r g e r w i t h c o m p l a i n t s o f 
low back p a i n . R i s s b e r g e r diagnosed a low back c o n t u s i o n and 
r e f e r r e d c l a i m a n t t o Dr. Blake, an o r t h o p e d i s t . Claimant saw 
Blake on s e v e r a l occasions t h r o u g h October of 1986, w i t h 
c o m p l a i n t s of low back p a i n and o c c a s i o n a l r a d i a t i n g symptoms i n 
t h e l e g s . Claimant a l s o saw Dr. Martens, an o r t h o p e d i s t - , f o r an 
independent m e d i c a l e x a m i n a t i o n i n June 1986. Based on c o m p l a i n t s 
of low back and l e f t l e g symptoms, Martens diagnosed l u m b o s a c r a l 
s t r a i n and c o n t u s i o n . Dr. Blake c o n c u r r e d . 

D u r i n g these aforementioned e x a m i n a t i o n s , c l a i m a n t d i d 
not r e p o r t symptoms r e l a t i n g t o the coccyx, though h i s coccyx 
remained p a i n f u l . Claimant's c l a i m was accepted f o r a d i s a b l i n g 
low back i n j u r y . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
September 19, 1986 w i t h an award of temporary t o t a l d i s a b i l i t y 
o n l y . 

By November of 1986, c l a i m a n t ' s coccyx p a i n was h i s most 
s i g n i f i c a n t symptom. He changed care t o Dr. Benz, an o r t h o p e d i s t , 
and, on November 3, 1986, r e p o r t e d coccyx p a i n f o r t h e f i r s t 
t i m e . Tomograms of the coccyx r e v e a l e d no f r a c t u r e or 
a b n o r m a l i t y . Benz diagnosed coccygodynia (coccyx p a i n ) and 
t r e a t e d w i t h i n j e c t i o n s i n the coccyx t o r e l i e v e t he p a i n 
t e m p o r a r i l y . Benz l a t e r recommended s u r g e r y t o remove the p a i n f u l 
p o r t i o n of the coccyx. irnzu 



On January 28, 1987, SAIF issued a p a r t i a l d e n i a l of the 
c o m p e n s a b i l i t y of the coccygodynia. SAIF a l s o denied t h e proposed 
coccygeal s u r g e r y , s t a t i n g t h a t i t was not necessary t o c l a i m a n t ' s 
r e c o v e r y . 

We f i n d t h a t t h e compensable i n j u r y was a m a t e r i a l cause 
of the coccygodynia. We f u r t h e r f i n d t h a t coccygeal s u r g e r y would 
not be b e n e f i c i a l where, as here, the p a i n i s not l o c a l i z e d t o the 
coccyx r e g i o n , but r a t h e r , i s pr e s e n t along the low back. We do 
not f i n d t h a t coccygeal s u r g e r y i s reasonable and necessary 
t r e a t m e n t f o r t h e e f f e c t s of the compensable i n j u r y . 

CONCLUSIONS AND OPINION 

The Referee s e t aside SAIF's d e n i a l of c o m p e n s a b i l i t y , 
f i n d i n g t h a t the coccygodynia i s r e l a t e d t o the compensable 
i n j u r y . The Referee d i d not address the d e n i a l of s u r g e r y . We 
agree w i t h the Referee's d e c i s i o n c o n c e r n i n g c o m p e n s a b i l i t y of the 
c o n d i t i o n , but uphold the d e n i a l of s u r g e r y . 

C o m p e n s a b i l i t y 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove by a 
preponderance o f the evidence t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y or need f o r t r e a t m e n t . 
See Hutcheson v. Weyerhaeuser, 288 Or 51, 56 (1979); M i l b u r n v. 
Weyerhaeuser Company, 88 Or App 375, 378 (1987). S t a t e d 
d i f f e r e n t l y , c l a i m a n t must prove t h a t the compensable i n j u r y was a 
m a t e r i a l cause o f the coccygodynia. 

The medical evidence on c a u s a t i o n i s d i v i d e d . 
Drs. Blake and Benz, the t r e a t i n g o r t h o p e d i s t s , r e l a t e d the 
coccygodynia t o the compensable i n j u r y , n o t w i t h s t a n d i n g c l a i m a n t ' s 
d e l a y i n r e p o r t i n g the p a i n . Dr. Benz supported h i s o p i n i o n w i t h 
f i n d i n g s t h a t t h e i n j u r y f i t the symptomatology p r e c i s e l y and t h a t 
c l a i m a n t s u s t a i n e d no o t h e r i n j u r y d u r i n g the i n t e r i m . Benz a l s o 
o f f e r e d an e x p l a n a t i o n f o r c l a i m a n t ' s delay i n r e p o r t i n g t h e 
coccygodynia, s u g g e s t i n g t h a t the low back p a i n may have 
"overshadowed" coccyx symptoms. Both Dr. Blake and, t o a g r e a t e r 
e x t e n t , Dr. Benz r e l i e d on c l a i m a n t ' s h i s t o r y of the i n j u r y and 
the r e s u l t i n g symptomatology. The Referee found c l a i m a n t ' s 
t e s t i m o n y r e g a r d i n g those m a t t e r s t o be c r e d i b l e , and we adopt 
t h a t f i n d i n g on rev i e w . 

A c o n t r a r y o p i n i o n was o f f e r e d by Dr. No r t o n , an 
o r t h o p e d i s t and SAIF's Medical A d m i n i s t r a t o r . Norton reviewed t h e 
medi c a l r e c o r d s and opined t h a t t h e coccygodynia was not r e l a t e d 
t o t h e i n j u r y . Norton based h i s o p i n i o n on the absence of e a r l i e r 
c o m p l a i n t s of coccyx symptoms, e x p l a i n i n g t h a t coccygodynia 
appears imm e d i a t e l y a f t e r t r a u m a t i c i n j u r y t o the coccyx. 

Where the medical evidence i s d i v i d e d , we tend t o g i v e 
g r e a t e r weight t o the t r e a t i n g p h y s i c i a n s ' c o n c l u s i o n s , absent 
p e r s u a s i v e reasons not t o do so. Weiland v. SAIF, 64 Or App 810, 
814 (1983). No such reasons appear here. U n l i k e Drs. Blake and 
Benz, Norton has never examined c l a i m a n t . Furthermore, a research 
a r t i c l e a d m i t t e d i n t o evidence i n d i c a t e s t h a t p o s t - t r a u m a t i c 
coccygodynia may emerge up t o one year a f t e r a l o c a l i n j u r y . 
T h e r e f o r e , inasmuch as Norton's o p i n i o n i s based on c l a i m a n t ' s 
d e l a y i n r e p o r t i n g coccygodynia, we d i s c o u n t t h e persuasiveness of 
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h i s o p i n i o n a c c o r d i n g l y . Consequently, we are persuaded by t h e 
t r e a t i n g p h y s i c i a n ' s c o n c l u s i o n s and f i n d t h a t the compensable 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of the coccygodynia. The 
coccygodynia i s compensable. 

Reasonableness and N e c e s s i t y of Surgery 

For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o 
m e d i c a l s e r v i c e s " f o r such p e r i o d as the n a t u r e of the i n j u r y or 
the process of r e c o v e r y r e q u i r e s . " ORS 656.245(1). M e d i c a l 
s e r v i c e s are compensable p r o v i d e d they are reasonably and 
n e c e s s a r i l y i n c u r r e d i n the t r e a t m e n t of the compensable i n j u r y . 
West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; McGarry v. SAIF, 24 Or 
App 883, 888 (1976). Claimant bears the burden of p r o v i n g t h a t 
t h e t r e a t m e n t i s reasonable and necessary. James v. Kemper I n s . 
Co., 81 Or App 80, 81 (1986). 

The m e d i c a l evidence i s d i v i d e d on the q u e s t i o n of 
whether coccygeal s u r g e r y would be b e n e f i c i a l t o c l a i m a n t . 
Dr. Benz recommended s u r g i c a l e x c i s i o n of the d i s t a l coccyx based 
on h i s f i n d i n g t h a t c l a i m a n t has coccygeal p a t h o l o g y . However, 
t h a t f i n d i n g i s d i s p u t e d by o t h e r medical e x p e r t s . Dr. Blake 
noted t h a t the p a i n was not l o c a l i z e d t o the coccyx but was 
p r e s e n t a l o n g the low back, and he concluded t h a t the o b j e c t i v e 
f i n d i n g s were i n s u f f i c i e n t t o s u p p o r t the need f o r s u r g e r y . 
Drs. Norton and Martens e s s e n t i a l l y c o n c u r r e d w i t h B l a k e . 
Dr. Norton e x p l a i n e d t h a t a p r i m a r y l e s i o n of the coccyx would not 
produce the m u l t i t u d e of symptoms experienced by c l a i m a n t . 

I n e f f o r t s t o e s t a b l i s h the presence of c o c c y g e a l 
p a t h o l o g y , Dr. Benz arranged f o r tomograms and bone scans of the 
coccyx. These t e s t s r e v e a l e d no f r a c t u r e s or a b n o r m a l i t i e s . 
Given the l a c k of o b j e c t i v e evidence of p r i m a r y c o c c y g e a l 
p a t h o l o g y , we are unable t o f i n d t h a t the proposed s u r g e r y would 
be b e n e f i c i a l . We do not f i n d t h a t the s u r g e r y i s reasonable and 
necessary t o c l a i m a n t ' s recovery from t h i s i n j u r y . The s u r g e r y i s 
not compensable. 

ORDER 

The Referee's order dated December 31, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the SAIF 
C o r p o r a t i o n ' s d e n i a l which denied coccygeal s u r g e r y i s r e i n s t a t e d 
and upheld. The remainder of the Referee's order i s a f f i r m e d . 

G L O R I A A. BEMBRY, C l a i m a n t WCB 8 4 - 1 0 8 2 4 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y A u g u s t 2 5 , 1 9 8 8 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s r e v i e w of those p o r t i o n s of Referee 
S t . M a r t i n ' s o r d e r t h a t : (1) d e c l i n e d t o s e t a s i d e a 
D e t e r m i n a t i o n Order as p r e m a t u r e ; (2) upheld the s e l f - i n s u r e d 
employer's d e n i a l of c h i r o p r a c t i c and acupuncture t r e a t m e n t s ; (3) 
u p h e l d t h e employer's d e n i a l o f c a r p a l t u n n e l s u r g e r y and c l a i m 
r e o p e n i n g ; (4) d e c l i n e d t o award permanent t o t a l d i s a b i l i t y ; and 
(5) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r a l l e g e d l y 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . The i s s u e s are premature c l a i m 
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c l o s u r e , m e d i c a l s e r v i c e s , a g g r a v a t i o n , permanent t o t a l 
d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . 

We re v e r s e on t h e i s s u e s of med i c a l s e r v i c e s and 
a g g r a v a t i o n . We a f f i r m t h e remainder of t h e Referee's o r d e r . 

FINDINGS OF FACT 

Cl a i m a n t , 42 a t t h e ti m e o f h e a r i n g , compensably i n j u r e d 
her back i n September 1981. Her c o n d i t i o n was e v e n t u a l l y 
diagnosed as a chr o n i c , s p i n a l s t r a i n . I n December 1982, her c l a i m 
was c l o s e d by a D e t e r m i n a t i o n Order t h a t awarded no permanent 
d i s a b i l i t y . T h e r e a f t e r , she developed a p s y c h o l o g i c a l c o n d i t i o n 
t h a t was denied by the employer. Claimant requested a h e a r i n g , 
however, and i n a p r i o r Referee's o r d e r t h e D e t e r m i n a t i o n Order 
and d e n i a l were set a s i d e . 

I n October 1983, c l a i m a n t was seen by Dr. Long, 
e l e c t r o d i a g n o s t i c s p e c i a l i s t , w i t h , c o m p l a i n t s o f b i l a t e r a l w r i s t 
p a i n . Long diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome. Based on 
Long's d i a g n o s i s , Dr. Tannabe, neurosurgeon, reques t e d 
a u t h o r i z a t i o n f o r c a r p a l t u n n e l r e l e a s e s u r g e r y . T h e r e a f t e r , t h e 
employer denied c o m p e n s a b i l i t y of c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l c o n d i t i o n . This d e n i a l was s e t a s i d e by another p r i o r 
R e f e r e e . 

I n May 1984, c l a i m a n t began t o t r e a t w i t h Dr. Kay, 
p h y s i c i a n . Kay t r e a t e d w i t h acupuncture and r e f e r r e d c l a i m a n t t o 
Dr. C l a r k , c h i r o p r a c t o r , f o r s p i n a l m a n i p u l a t i o n . I n November 
1984, the employer f o r m a l l y denied f u r t h e r acupuncture and 
c h i r o p r a c t i c t r e a t m e n t s . 

I n December 1984, a D e t e r m i n a t i o n Order i s s u e d , awarding 
c l a i m a n t 25 pe r c e n t unscheduled permanent d i s a b i l i t y r e s u l t i n g 
p r i m a r i l y from i n j u r y t o her low back. 

Due t o c o n t i n u i n g p a i n i n her w r i s t s and f o r e a r m s , 
c l a i m a n t was reexamined by Dr. Long i n June 1985. A f t e r 
p e r f o r m i n g nerve c o n d u c t i o n s t u d i e s , Long r e f e r r e d c l a i m a n t t o 
Dr. McCraw, surgeon. L a t e r t h a t month, McCraw performed r i g h t 
c a r p a l t u n n e l r e l e a s e s u r g e r y . The next month, McCraw completed a 
F i r s t Medical Report form i n d i c a t i n g t h a t c l a i m a n t was 
e x p e r i e n c i n g i n c r e a s e d p a i n and numbness i n both hands. McCraw 
e s t i m a t e d t h a t c l a i m a n t would r e q u i r e f o u r months of f u r t h e r 
t r e a t m e n t . A f t e r r e c e i v i n g McCraw's r e p o r t , t h e employer deni e d 
payment of the r i g h t c a r p a l t u n n e l r e l e a s e s u r g e r y . T h e r e a f t e r , 
McCraw and Long opined t h a t c l a i m a n t ' s c u r r e n t b i l a t e r a l c a r p a l 
t u n n e l syndrome was work r e l a t e d . 

CONCLUSIONS AND OPINION 

The Referee found t h a t c l a i m a n t was not e n t i t l e d t o 
f u r t h e r c h i r o p r a c t i c and acupuncture t r e a t m e n t s . We m o d i f y . 

For every compensable i n j u r y , t h e i n s u r e r s h a l l p r o v i d e 
m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r such 
p e r i o d as the n a t u r e of the i n j u r y or t h e process o f t h e r e c o v e r y 
r e q u i r e s . ORS 656.245(1). To be compensable, t r e a t m e n t must be 
reasonable and necessary. Wetzel v. Goodwin B r o t h e r s , 50 Or App 
101 (1981). 

Here, c l a i m a n t t e s t i f i e d t h a t t h e acupuncture and 
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c h i r o p r a c t i c t r e a t m e n t improved her c o n d i t i o n and i n c r e a s e d her 
m o b i l i t y . L i k e w i s e , Drs. Kay and C l a r k f e l t t h a t c l a i m a n t ' s 
c o n d i t i o n had improved as a r e s u l t of t h e i r t r e a t m e n t s . I n August 
1984, Dr. C h r i s t e n s e n opined t h a t c l a i m a n t was " e x p e r i e n c i n g 
c o n s i d e r a b l e abatement of her p a i n w i t h * * * t r e a t m e n t o f 
a c upuncture and m a n i p u l a t i o n s . " I n November 1984, Dr. B l o s s e r , 
o r t h o p e d i s t , r e p o r t e d t h a t c l a i m a n t " r e q u i r e [ s ] f u r t h e r t r e a t m e n t 
* * * ' 

On the o t h e r hand, s e v e r a l m e d i c a l e x p e r t s f e l t t h a t 
c o n t i n u e d acupuncture and c h i r o p r a c t i c t r e a t m e n t was n o t 
necessary. I n March 1984, Dr. B u t t o n , hand surgeon, opi n e d t h a t 
no f u r t h e r t r e a t m e n t was necessary. B u t t o n , however, observed 
c l a i m a n t on o n l y one o c c a s i o n and h i s o p i n i o n r e l a t e d s o l e l y t o 
t r e a t m e n t o f her upper e x t r e m i t i e s and hands. In October 1984, 
Dr. W i l s o n , n e u r o l o g i s t , examined c l a i m a n t and recommended a g a i n s t 
f u r t h e r t r e a t m e n t . L i k e B u t t o n , however, W i l s o n observed c l a i m a n t 
on o n l y one o c c a s i o n . I n January 1985, Dr. Kuge, p h y s i c i a n , 
s t a t e d t h a t he c o n c u r r e d w i t h W i l s o n . However, Kuge's o p i n i o n 
c o n s i s t s e n t i r e l y of a "check t h e box" response w i t h no 
e x p l a n a t i o n . 

A c c o r d i n g l y , we are persuaded by the w e l l - r e a s o n e d 
o p i n i o n s of Drs. C l a r k , Kay, C h r i s t e n s e n , and B l o s s e r . See Somers 
v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . A f t e r our de novo r e v i e w of 
m e d i c a l and l a y e v i d e n c e , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y o f 
i n c r e a s e d m o b i l i t y , we f i n d t h a t her c u r r e n t a cupuncture and 
c h i r o p r a c t i c t r e a t m e n t i s r e a s o n a b l e , necessary, and m a t e r i a l l y 
r e l a t e d t o her compensable September 1981 back i n j u r y . 

We now examine whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n 
i n June 1985, when she underwent r i g h t c a r p a l t u n n e l r e l e a s e 
s u r g e r y . To prove a c l a i m f o r a g g r a v a t i o n , c l a i m a n t must show: 
(1) a worsening of her c o n d i t i o n t h a t r e n d e r s her more d i s a b l e d 
( i . e . , l e s s a b l e t o work) than a t the time of the l a s t arrangement 
of compensation; and (2) a c a u s a l r e l a t i o n s h i p between t h e 
worsened c o n d i t i o n and t h e compensable i n j u r y - . Smith v. SAIF, 302 
Or 39 6 ( 1 9 8 6 ) ; Stepp v. SAIF, 78 Or App 43 8 ( 1 9 5 6 ) ; ORS 
656.273(1). I n c r e a s e d symptoms alone are n o t compensable, u n l e s s 
c l a i m a n t s u f f e r e d p a i n or a d d i t i o n a l d i s a b i l i t y t h a t reduced her 
a b i l i t y t o work t h e r e b y r e s u l t i n g i n a l o s s of e a r n i n g c a p a c i t y . 
Smith, 302 Or a t 401. 

Here, t h e l a s t arrangement of compensation was t h e 
December 1984 D e t e r m i n a t i o n Order, which d i d not award permanent 
d i s a b i l i t y f o r c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . I n 
June 1985, Dr. Long performed nerve c o n d u c t i o n s t u d i e s and 
compared t h e r e s u l t s t o h i s e a r l i e r s t u d i e s , s t a t i n g : 

" [ C l a i m a n t ' s ] symptoms appear t o have 
p r o g r e s s e d over the 15 months and t h e r e i s 
some s u g g e s t i o n t h a t median c o n d u c t i o n 
d e f e c t s have i n c r e a s e d a l i t t l e between 
October 1983 and June 1985. 

" I b e l i e v e [ c l a i m a n t ] i s a c a n d i d a t e f o r 
d e f i n i t i v e t r e a t m e n t of her median l e s i o n s . " 

T h e r e a f t e r , Dr. McCraw r e p o r t e d i n c r e a s e d p a i n and numbness i n 
b o t h of c l a i m a n t ' s hands. As a r e s u l t , McCraw performed r i g h t 
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c a r p a l t u n n e l r e l e a s e s u r g e r y . A f t e r the s u r g e r y , Long and McCraw 
each opined t h a t c l a i m a n t ' s c o n d i t i o n and need f o r t r e a t m e n t was 
r e l a t e d t o e i t h e r her work a c t i v i t i e s or her accepted b i l a t e r a l 
c a r p a l t u n n e l c o n d i t i o n . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t 
became more d i s a b l e d i n June 1985 as a r e s u l t of her compensable 
b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . 

C l aimant's counsel i s e n t i t l e d t o a r e a s o n a b l e , 
c a r r i e r - p a i d a t t o r n e y fee f o r p r e v a i l i n g a g a i n s t the "acupuncture 
and c h i r o p r a c t i c " and " a g g r a v a t i o n " d e n i a l s . See ORS 656.386(1). 
Such a f e e i s d e f i n e d as an assessed f e e . OAR 438-15-005(2). 
T h i s f e e cannot be awarded unless c l a i m a n t ' s counsel f i l e s a 
s t a t e m e n t o f s e r v i c e s . OAR 438-15-010(5). Inasmuch as no 
s t a t e m e n t of s e r v i c e s has been r e c e i v e d , an assessed fee s h a l l not 
be awarded. 

The employer's counsel seeks Board a u t h o r i z a t i o n of a 
c l i e n t - p a i d fee f o r s e r v i c e s rendered on r e v i e w . Although a 
s t a t e m e n t of s e r v i c e s has been s u b m i t t e d , no executed a t t o r n e y 
r e t a i n e r agreement i s p r e s e n t i n t h e r e c o r d . Because no such 
agreement has been f i l e d , a c l i e n t - p a i d f e e s h a l l not be 
a u t h o r i z e d . See OAR 438-15-010(1). 

ORDER 

The Referee's order dated January 29, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of t h e Referee's o r d e r 
t h a t upheld the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s 
c u r r e n t acupuncture and c h i r o p r a c t i c t r e a t m e n t s i s r e v e r s e d . The 
employer's d e n i a l i s s e t aside and the m e d i c a l s e r v i c e s c l a i m s are 
remanded f o r p r o c e s s i n g pursuant t o law. That p o r t i o n of t h e 
Referee's o r d e r t h a t upheld the employer's d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s r e v e r s e d . The employer s h a l l process the 
c l a i m p u r s u a n t t o law. A l l r e m a i n i n g p o r t i o n s of the Referee's 
o r d e r are a f f i r m e d . 

HAROLD C. KIMSEY ( D e c e a s e d ) , C l a i m a n t WCB 8 6 - 0 6 8 1 5 
M a l a g o n & Moore , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 6 , 1 9 8 8 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o Compel 

D i s c l o s u r e 
On March 21, 1988, b e f o r e our August 3, 1988 Order on 

Review i s s u e d , the s e l f - i n s u r e d employer moved the Board t o 
r e q u i r e c l a i m a n t ' s a t t o r n e y t o d i s c l o s e "copies of each of t h e 
p i e c e s of correspondence r e f e r r e d t o " i n t h e statement o f s e r v i c e s 
c o u n s e l had s u b m i t t e d i n s u p p o r t of h i s r e q u e s t f o r an 
e x t r a o r d i n a r y , e m p loyer-paid f e e . The m o t i o n a l s o r e f e r r e d t o 
c l a i m a n t ' s d i s c l o s u r e o b l i g a t i o n under our r u l e s and demanded an 
o r d e r r e q u i r i n g d i s c l o s u r e of "copies of a l l communications t o and 
from Dr. Morton". The s t a t e m e n t o f s e r v i c e s c l a i m a n t ' s a t t o r n e y 
had s u b m i t t e d i n c l u d e d c o n s i d e r a b l e d e t a i l c o n c e r n i n g c l a i m a n t ' s 
a t t o r n e y ' s a c t i v i t i e s on t h e case. I t i n c l u d e d r e f e r e n c e s t o 
c o n v e r s a t i o n s w i t h and a r e p o r t from a Dr. Morton. 

T h e r e a f t e r , the employer renewed i t s request t h a t t h e 
Board r e q u i r e c l a i m a n t t o d i s c l o s e m e d i c a l r e p o r t s r e f e r r e d t o i n 
t h e s t a t e m e n t of s e r v i c e s . Our Order on Review s u s t a i n e d t h e 
employer's p o s i t i o n on the m e r i t s but d i d not address t h e m o t i o n . 
The employer now renews h i s r e q u e s t f o r a d i s c l o s u r e o r d e r . The 
employer does n o t , however, seek r e c o n s i d e r a t i o n of our Order on 
Review. - 1 0 7 9 -



The employer,' s m o t i o n reads as f o l l o w s : 

"Thank you f o r i s s u i n g t h e Order on Review. 
However, you have n o t responded t o our 
p r e v i o u s motions t o d i s c l o s e m e d i c a l r e p o r t s . 

, Would you please r e q u i r e c l a i m a n t t o d i s c l o s e 
t h o s e r e p o r t s . I f c l a i m a n t were t o appeal 
t h i s m a t t e r t o the Court of Appeals, we might 
w e l l wish t o r e l y upon those documents." 

I t i s c l e a r t h a t t h e employer does not seek r e c o n s i d e r a t i o n o f our 
Order on Review and remand. Rathe r , t h e employer s i m p l y w i s h e s us 
t o d i r e c t c l a i m a n t ' s c ounsel t o produce documents w h i c h , 
a p p a r e n t l y , he t h i n k s might i n t e r e s t t h e Court of Appeals i n t h e 
event t h a t c l a i m a n t appeals our Order on Review. 

We d e c l i n e t o g r a n t t h e employer's m o t i o n . Assuming 
t h a t c l a i m a n t ' s c o u n s e l d i d not d i s c l o s e r e p o r t s o f Dr. Morton and 
t h a t such r e p o r t s a re r e l e v a n t t o the i s s u e s l i t i g a t e d a t 
h e a r i n g — a charge t h a t i s i m p l i c i t i n t h e request f o r a d i s c l o s u r e 
o r d e r but never e x p l i c i t l y made, t h e employer does n o t seek 
r e c o n s i d e r a t i o n of our o r d e r . T h e r e f o r e , no a d d i t i o n a l r e p o r t s 
w i l l have any b e a r i n g on d i s p o s i t i o n o f t h e case by t h i s agency. 
Any d i s c l o s u r e o r d e r we might e n t e r a t t h i s t i m e would not be 
a n c i l l a r y t o our a u t h o r i t y t o a d j u d i c a t e t h i s case and, t h e r e f o r e , 
would not be a p p r o p r i a t e . 

Assuming, arguendo, t h a t t h e employer's m o t i o n should be 
t r e a t e d as a request f o r r e c o n s i d e r a t i o n and remand f o r the t a k i n g 
o f a d d i t i o n a l e v i d e n c e , we would deny i t . The e m p l o y e r ' p r e v a i l e d 
b o t h a t h e a r i n g and on Board r e v i e w . T h e r e f o r e , i f t h e r e i s any 
f u r t h e r evidence t h a t i s d e t r i m e n t a l t o c l a i m a n t ' s case, as the 
employer i m p l i e s , t h a t evidence would not a f f e c t our d i s p o s i t i o n 
of t h i s case. We would d e c l i n e t o remand f o r an o r d e r t o compel 
d i s c l o s u r e where, as her e , t h e r e q u e s t i n g p a r t y has a l r e a d y 
p r e v a i l e d on Board r e v i e w . 

The motion i s d e n i e d . The issuance o f t h i s o r d e r s h a l l 
have no e f f e c t upon our August 3, 1988 Order on Review. The 
p a r t i e s ' r i g h t s of appeal s h a l l c o n t i n u e t o run from t h e date of 
our August 3, 1988 o r d e r . 

IT IS SO ORDERED. 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . On March 2 1 , 1988, t h e s e l f - i n s u r e d employer's 
a t t o r n e y , a f t e r r e v i e w i n g c l a i m a n t ' s a t t o r n e y ' s Statement o f 
S e r v i c e s , w r o t e t h e Board and s t a t e d : 

"5. We are p a r t i c u l a r l y concerned w i t h 
r e f e r e n c e t o Dr. Morton i n the Statement 
of S e r v i c e s . A p p a r e n t l y t h e r e i s even a 
r e p o r t from t h i s Dr. Morton. Claimant's 
a t t o r n e y s had an o b l i g a t i o n t o p r o v i d e us 
w i t h f u l l d i s c l o s u r e . We would ask the 
Board t o i m m e d i a t e l y o r d e r c l a i m a n t ' s 
a t t o r n e y s t o p r o v i d e us c o p i e s o f a l l 
communications t o and from Dr. Morton." 
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On May 2, 1988, the employer's a t t o r n e y w r o t e t h e Board 
as f o l l o w s : 

" I n correspondence o f 03-21-88 we asked you t o 
r e q u i r e c l a i m a n t t o d i s c l o s e m e d i c a l r e p o r t s 
r e f e r r e d t o i n t h e Statement o f S e r v i c e s . 
Would you please i s s u e an Order t o t h a t e f f e c t 
i m m e d i a t e l y . " 

On J u l y 13, 1988, employer's a t t o r n e y a g a i n w r o t e t h e 
Board r e q u e s t i n g p r o d u c t i o n o f the m e d i c a l r e p o r t s . On August 3, 
1988, t h e Board i s s u e d i t s Order on Review. On August 8, 1988, 
employer's a t t o r n e y w r o t e : 

"Thank you f o r i s s u i n g t h e Order on Review. 
However, you have not responded t o our 
p r e v i o u s motions t o d i s c l o s e m e d i c a l r e p o r t s . 
Would you please r e q u i r e c l a i m a n t t o d i s c l o s e 
those r e p o r t s . I f c l a i m a n t were t o appeal 
t h i s m a t t e r t o t h e Court o f Appeals, we might 
w e l l wish t o r e l y upon those documents." 

Even though t h e employer does not s p e c i f i c a l l y say, " I r e q u e s t 
r e c o n s i d e r a t i o n , " such a l e t t e r i s n o r m a l l y i n t e r p r e t e d by t h e 
Board as a r e q u e s t f o r r e c o n s i d e r a t i o n , and I so i n t e r p r e t i t . 

A l l l e t t e r s i n d i c a t e d c o p i e s were d i r e c t e d t o c l a i m a n t ' s 
a t t o r n e y s . Through e r r o r , no acknowledgment was ever made by t h e 
Board o f the l e t t e r s r e c e i v e d from t h e employer's a t t o r n e y . 

The Board r u l e s r e q u i r e t h a t : 

"Upon w r i t t e n demand by t h e i n s u r e r ( s ) , t h e 
c l a i m a n t s h a l l w i t h i n f i f t e e n (15) days o f t h e 
m a i l i n g o f s a i d demand, f u r n i s h t o t h e 
i n s u r e r ( s ) , w i t h o u t c o s t , c o p i e s o f a l l 
m e d i c a l and v o c a t i o n a l r e p o r t s and o t h e r 
documents p e r t a i n i n g t o t h e c l a i m which t h e 
i n s u r e r ( s ) would not rea s o n a b l y be expected t o 
r e c e i v e t h r o u g h c l a i m s p r o c e s s i n g . . . " See 
OAR 438-07-015(3). 

C l a i m a n t ' s f a i l u r e t o respond t o t h e request o f the 
employer's a t t o r n e y would appear t o be a f l a g r a n t v i o l a t i o n o f t h e 
Board's r u l e s . F u r t h e r m o r e , i f t h e Board's o r d e r i s appealed, i t 
i s e n t i r e l y p o s s i b l e t h a t the re q u e s t e d documents w i l l never be 
c o n s i d e r e d . See U n i t e d Foam Corp. v. Whiddon, 9.2 Or App 492 
(August 10, 1988)1 I b e l i e v e t he Board's o r d e r s h o u l d have 'been 
abated and remanded t o the Referee f o r an o r d e r r e q u i r i n g 
c l a i m a n t ' s a t t o r n e y s t o produce t h e documents r e q u e s t e d . 

E V E L Y N M c L A I N , C l a i m a n t WCB 8 8 - 0 0 5 2 1 
G a r r y L . K a h n , C l a i m a n t ' s A t t o r n e y A u g u s t 2 6 , 1 9 8 8 
R a n k i n , V a v R o s k y , e t a l . , A t t o r n e y s S e c o n d O r d e r o f D i s m i s s a l 
R a n d o l p h H a r r i s ( S A I F ) , D e f e n s e A t t o r n e y 

On August 1 1 , 1 9 8 8 , i n accordance w i t h t h e SAIF 
C o r p o r a t i o n ' s w i t h d r a w a l of i t s request f o r Board r e v i e w , we 
is s u e d our Order of D i s m i s s a l . S u b m i t t i n g a statement o f s e r v i c e s 
and a t t o r n e y r e t a i n e r agreement, c l a i m a n t seeks an i n s u r e r - p a i d 
a t t o r n e y fee f o r p r e v a i l i n g a g a i n s t SAIF's appeal of t h e Referee's 
o r d e r . - 1 0 8 1 -



The r e q u e s t i s den i e d . Where an i n s u r e r ' s or employer's 
request f o r Board review i s dismi s s e d p r i o r t o a d e c i s i o n on the 
m e r i t s , c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y f e e . A g r i p a c , 
I n c . v. K i t c h e l , 73 Or App 132 (1985); Matthew W. Johnson, 40 Van 
Nat t a 393 (1988) . 

A c c o r d i n g l y , our August 1 1 , 1988 o r d e r i s wi t h d r a w n . As 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

RONALD L . WARNER, C l a i m a n t WCB 8 6 - 1 5 0 4 1 & 8 6 - 1 0 6 4 8 
Mai a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 6 , 1 9 8 8 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
K a t e D o n n e l l y ( S A I F ) , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
Referee N i c h o l s ' o r d e r r e q u i r i n g i t t o pay c l a i m a n t ' s a t t o r n e y an 
a t t o r n e y f e e i n c o n n e c t i o n w i t h a d e n i a l of medical s e r v i c e s s e t aside 
by t he Referee. Claimant s u b m i t s a statement o f the s e r v i c e s rendered 
by h i s a t t o r n e y on Board r e v i e w and req u e s t s t h a t t h e Board assess a 
fe e a g a i n s t SAIF f o r t h o s e s e r v i c e s as w e l l . 

ISSUES 

1. The j u r i s d i c t i o n of the Board t o decide t h e a t t o r n e y f e e 
i s s u e s r a i s e d by SAIF. 

2. The e n t i t l e m e n t o f c l a i m a n t ' s a t t o r n e y t o a c a r r i e r - p a i d 
a t t o r n e y f e e under ORS 65 6 . 3 8 6 ( 1 ) . 

3. Whether t h e f e e sho u l d be p a i d by SAIF or by t h e 
s e l f - i n s u r e d employer, Westbrook Wood Pr o d u c t s . 

4. A t t o r n e y f e e on Board r e v i e w . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s neck and low back i n 
September 1976 w h i l e w o r k i n g f o r SAIF's i n s u r e d . The c l a i m was 
accepted by SAIF and was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
June 18, 1979. Cl a i m a n t ' s a g g r a v a t i o n r i g h t s on t h e c l a i m e x p i r e d on 
June 18, 1984. 

Claimant began working, f o r Westbrook Wood P r o d u c t s 
( W e s t b r o o k ) , a s e l f - i n s u r e d employer, on or about March 1 , 1986. 
About t h r e e weeks l a t e r , he e x p e r i e n c e d a marked i n c r e a s e i n low back 
p a i n . He f i l e d a c l a i m w i t h SAIF which was denied on J u l y 25, 1986. 
(Ex. 7 7 - 1 ) . The p r i m a r y b a s i s o f SAIF's d e n i a l was r e s p o n s i b i l i t y , 
b u t t h e d e n i a l a l s o r e s e r v e d " q u e s t i o n s o f c o m p e n s a b i l i t y . " Claimant 
t h e n f i l e d a c l a i m w i t h Westbrook which was denied on b o t h 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y grounds. No o r d e r p u r s u a n t t o 
form e r ORS 656.307 was sought by SAIF or Westbrook and none was i s s u e d . 

At t h e b e g i n n i n g o f t h e h e a r i n g , t he Referee s t a t e d t h a t t h e 
p a r t i e s had j u s t completed a d i s c u s s i o n o f f t h e r e c o r d and t h a t t h e 
i s s u e s were r e s p o n s i b i l i t y between SAIF and Westbrook and 
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c o m p e n s a b i l i t y as r a i s e d i n W e s t b r o o k ' s d e n i a l . The p a r t i e s a g r e e d t o 
t h i s s t a t e m e n t o f t h e i s s u e s . A s h o r t t i m e l a t e r , c l a i m a n t ' s a t t o r n e y 
s t a t e d t h a t c l a i m a n t t o o k t h e p o s i t i o n t h a t W e s t b r o o k was r e s p o n s i b l e . 
I n h e r o r d e r , t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e x p e r i e n c e d an 
a g g r a v a t i o n o f h i s September 1976 i n d u s t r i a l i n j u r y and a s s i g n e d 
r e s p o n s i b i l i t y t o SAIF. She s e t a s i d e what she c h a r a c t e r i z e d as 
SAIF's " d e n i a l o f .245 m e d i c a l c a r e " and awarded c l a i m a n t ' s a t t o r n e y a 
f e e o f $1,200, p a y a b l e by SAIF. 

SAIF r e q u e s t e d B o a r d r e v i e w . The r e q u e s t was n o n s p e c i f i c , 
b u t t h e o n l y i s s u e s a r g u e d i n t h e b r i e f s s u b m i t t e d by SAIF a r e w h e t h e r 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d f e e a n d , i f s o , 
w h i c h c a r r i e r s h o u l d be r e q u i r e d t o pay i t . 

CONCLUSIONS OF LAW 

J u r i s d i c t i o n 

A f t e r t h e p a r t i e s f i l e d t h e i r b r i e f s i n t h i s c a s e , t h e 
Supreme C o u r t r e n d e r e d i t s d e c i s i o n i n G r e e n s l i t t v. C i t y o f Lake 
Oswego, 305 Or 530 ( 1 9 8 8 ) . I n G r e e n s l i t t , t h e C o u r t h e l d t h a t t h e 
B o a r d had j u r i s d i c t i o n t o e n t e r t a i n a c a r r i e r ' s r e q u e s t f o r r e v i e w o f 
t h e amount o f an a t t o r n e y f e e awarded by a R e f e r e e u n d e r ORS 
6 5 6 . 3 8 6 ( 1 ) b e c a u s e t h e c a r r i e r had a l s o c h a l l e n g e d t h e m e r i t s o f t h e 
R e f e r e e ' s d e c i s i o n . 305 Or a t 536. The C o u r t a l s o i n d i c a t e d t h a t had 
t h e c a r r i e r n o t c h a l l e n g e d t h e R e f e r e e ' s d e c i s i o n on t h e m e r i t s , t h e 
B o a r d w o u l d n o t have had j u r i s d i c t i o n t o r e v i e w t h e f e e . I d . a t 534. 

I n t h e p r e s e n t c a s e , t h e R e f e r e e s e t a s i d e what she . 
c h a r a c t e r i z e d as a d e n i a l o f m e d i c a l s e r v i c e s and a s s e s s e d a 
c a r r i e r - p a i d f e e . The R e f e r e e c i t e d no a u t h o r i t y f o r h e r a c t i o n , b u t 
t h e o n l y a u t h o r i t y f o r a c a r r i e r - p a i d f e e i n s u c h c i r c u m s t a n c e s w o u l d 
be ORS 6 5 6 . 3 8 6 ( 1 ) . See C a v i n s v. S A I F , 272 Or 162, 164-65 ( 1 9 7 5 ) . 
SAIF d i d n o t a p p e a l t h e R e f e r e e ' s d e c i s i o n t o s e t a s i d e i t s d e n i a l . 
The i s s u e s i t r a i s e s on B o a r d r e v i e w r e l a t e s o l e l y t o t h e a t t o r n e y f e e 
a w a r d e d by t h e R e f e r e e . The q u e s t i o n a r i s e s , t h e r e f o r e , w h e t h e r 
G r e e n s l i t t m andates d i s m i s s a l o f SAIF's r e q u e s t f o r r e v i e w . A l t h o u g h 
t h i s i s s u e was n o t r a i s e d by t h e p a r t i e s , t h e B o a r d has a d u t y on i t s 
own m o t i o n t o d e t e r m i n e w h e t h e r i t has j u r i s d i c t i o n o f t h e s u b j e c t 
m a t t e r o f a c o n t r o v e r s y b r o u g h t b e f o r e i t and t o r e f u s e t o p r o c e e d 
f u r t h e r i f i t does n o t . See I n r e Oregon Mass T r a n s p o r t a t i o n 
F i n a n c i n g A u t h o r i t y , 284 Or 2 4 1 , 248 ( 1 9 7 8 ) ; 2 Am J u r 2 d , 
A d m i n i s t r a t i v e Law § 332 ( 1 9 6 2 ) . 

The f i r s t d i f f e r e n c e we n o t e b e t w e e n G r e e n s l i t t and t h e 
p r e s e n t case i s t h e f a c t t h a t t h e c a r r i e r i n G r e e n s l i t t r e q u e s t e d 
r e v i e w o f t h e m e r i t s o f t h e R e f e r e e ' s d e c i s i o n and t h e c a r r i e r i n t h e 
p r e s e n t case d i d n o t . T e c h n i c a l l y , t h i s makes e v e r y t h i n g t h e C o u r t 
s a i d i n G r e e n s l i t t c o n c e r n i n g t h e p r e s e n t s i t u a t i o n d i c t a . We t a k e 
t h i s i n t o c o n s i d e r a t i o n i n o u r a p p l i c a t i o n o f G r e e n s l i t t , b u t 
o t h e r w i s e c o n s i d e r t h e C o u r t ' s d e c i s i o n b i n d i n g i n t h i s c a s e . 

The o n l y o t h e r d i f f e r e n c e b e t w e e n t h e p r e s e n t c a s e and 
G r e e n s l i t t i s t h e d i f f e r e n c e i n t h e a t t o r n e y f e e i s s u e s r a i s e d by t h e 
c a r r i e r s . I n G r e e n s l i t t , t h e i s s u e was t h e amount o f t h e f e e . 305 Or 
a t 532. I n t h e p r e s e n t c a s e , t h e i s s u e s a r e e n t i t l e m e n t t o a f e e and 
w h i c h c a r r i e r s h o u l d be r e q u i r e d t o pay t h e f e e . Our j u r i s d i c t i o n i n 
t h e p r e s e n t c a se depends upon w h e t h e r t h i s d i f f e r e n c e i s a l e g a l l y 
s i g n i f i c a n t o ne. 

The b a s i c p r o v i s i o n w h i c h d e f i n e s t h e c a t e g o r y o f a t t o r n e y 
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f e e d i s p u t e s f o r w h i c h r e v i e w must be s o u g h t i n c i r c u i t c o u r t i s ORS 
6 5 6 . 3 8 6 ( 1 ) . The p e r t i n e n t p o r t i o n o f t h a t s u b s e c t i o n p r o v i d e s : " I n 
t h e e v e n t a d i s p u t e a r i s e s as t o t h e amount [ o f an a t t o r n e y f e e ] 
a l l o w e d by t h e r e f e r e e . . . [ u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) ] , t h a t amount s h a l l 
be s e t t l e d as p r o v i d e d f o r i n ORS 6 5 6 . 3 8 8 ( 2 ) . " ( E m p h a s i s a d d e d ) . 
S i m i l a r l y , ORS 6 5 6 . 3 8 8 ( 2 ) p r e s c r i b e s t h e c i r c u i t c o u r t p r o c e d u r e f o r 
t h o s e c a s e s i n w h i c h an a t t o r n e y and t h e R e f e r e e , B o a r d o r c o u r t 
" c a n n o t a g r e e upon t h e amount o f t h e f e e . " ( E m p h a s i s a d d e d ) . 

The l a n g u a g e e m p l o y e d by t h e s e p r o v i s i o n s s t r o n g l y s u g g e s t s 
t h a t t h e c i r c u i t c o u r t p r o c e e d i n g i s r e q u i r e d o n l y when t h e amount o f 
an a t t o r n e y f e e awarded u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) i s a p p e a l e d and t h a t 
o t h e r i s s u e s , such as t h o s e r a i s e d by SAIF i n t h e p r e s e n t c a s e , a r e t o 
be r e v i e w e d by t h e B o a r d . Such an i n t e r p r e t a t i o n makes sense f r o m a 
p o l i c y s t a n d p o i n t i n t h a t i t d i s t r i b u t e s c a s e s b e t w e e n t h e B o a r d and 
t h e c i r c u i t c o u r t s b a s e d upon t h e i r r e l a t i v e s p h e r e s o f a u t h o r i t y and 
e x p e r t i s e . I t a l l o t s t o t h e B o a r d t h e s u b s t a n t i v e t a s k o f d e f i n i n g 
and c o n s t r u i n g t h e e l e m e n t s o f ORS 6 5 6 . 3 8 6 ( 1 ) and a s s i g n s t o t h e 
c i r c u i t c o u r t s t h e n o n s u b s t a n t i v e t a s k o f r e s o l v i n g d i s p u t e s r e l a t i n g 
t o t h e v a l u e o f l e g a l s e r v i c e s . We a d o p t t h i s i n t e r p r e t a t i o n a n d , i n 
l i g h t o f G r e e n s l i t t , c o n c l u d e t h a t t h e c i r c u i t c o u r t p r o c e d u r e i s 
r e q u i r e d o n l y when t h e s o l e i s s u e r a i s e d on a p p e a l i s t h e amount o f an 
a t t o r n e y f e e awarded u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . We have j u r i s d i c t i o n , 
t h e r e f o r e , i n t h i s c a s e . 

E n t i t l e m e n t t o a C a r r i e r - p a i d Fee Under ORS 6 5 6 . 3 8 6 ( 1 ) 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y 
f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) i f t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g 
b e f o r e a R e f e r e e i n a " r e j e c t e d c a s e . " A r e j e c t e d c a s e i s a c a s e i n 
w h i c h t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n i s a t i s s u e . 
S h o r t v. SAI F , 305 Or 5 4 1 , 545-46 ( 1 9 8 8 ) ; see O h l i g v . FMC M a r i n e & 
R a i l E q u i p m e n t , 291 Or 586, 593-95 ( 1 9 8 1 ) ; see a l s o S h o u l d e r s v. SAI F , 
300 Or 606, 613-15 ( 1986 ) . 

W e s t b r o o k e x p r e s s l y d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c o n d i t i o n . The p r i m a r y b a s i s o f SAIF's d e n i a l was r e s p o n s i b i l i t y , b u t 
t h e d e n i a l a l s o r e s e r v e d q u e s t i o n s o f c o m p e n s a b i l i t y . No o r d e r 
p u r s u a n t t o f o r m e r ORS 656.307 was s o u g h t by SAIF o r W e s t b r o o k a n d 
none was i s s u e d . I n d e e d , u n d e r t h e l a w i n e f f e c t a t t h e t i m e o f t h e 
c a r r i e r s ' d e n i a l s , no such o r d e r c o u l d have been i s s u e d . See f o r m e r 
OAR 4 3 6 - 6 0 - 1 8 0 ( 3 ) . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s e n t i t l e m e n t 
t o r e c e i v e c o m p e n s a t i o n r e m a i n e d u n r e s o l v e d t h r o u g h t h e h e a r i n g and 
c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e u n d e r 
ORS 6 5 6 . 3 8 6 ( 1 ) . 

W h e t h e r SAIF o r W e s t b r o o k S h o u l d Pay t h e Fee 

I n K a r e n J . B a t e s , 39 Van N a t t a 42 ( 1 9 8 7 ) , t h e B o a r d r u l e d 
t h a t a c a r r i e r u l t i m a t e l y d e t e r m i n e d n o t r e s p o n s i b l e f o r a c l a i m a n t ' s 
c o n d i t i o n may n o n e t h e l e s s be r e q u i r e d t o pay t h e c l a i m a n t ' s a t t o r n e y a 
f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) i f t h e c a r r i e r d e n i e s t h e c l a i m on a b a s i s 
w h i c h t h r e a t e n s t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n and 
t h e r e s p o n s i b l e c a r r i e r d e n i e s t h e c l a i m o n l y on r e s p o n s i b i l i t y 
g r o u n d s . See a l s o R o n a l d J . B r o u s s a r d , 38 Van N a t t a 59, 6 1 , a f f ' d 
mem., 82 Or App 550 ( 1 9 8 6 ) . SAIF a r g u e s t h a t i f c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a c a r r i e r - p a i d f e e a t a l l i n t h i s c a s e , B a t e s m a n d a t e s 
t h a t i t be p a i d by W e s t b r o o k . We d i s a g r e e . 

I n B a t e s , t h e c a r r i e r u l t i m a t e l y d e t e r m i n e d t o be 
r e s p o n s i b l e d e n i e d t h e c l a i m a n t ' s c l a i m o n l y on r e s p o n s i b i l i t y g r o u n d s 
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a n d s o u g h t i s s u a n c e o f an o r d e r p u r s u a n t t o ORS 656.307. 39 Van N a t t a 
a t 42. The c a r r i e r u l t i m a t e l y d e t e r m i n e d n o t t o be r e s p o n s i b l e d e n i e d 
t h e c l a i m on a b a s i s w h i c h t h r e a t e n e d t h e c l a i m a n t ' s e n t i t l e m e n t t o 
r e c e i v e c o m p e n s a t i o n and t h e r e b y p r e v e n t e d t h e .307 o r d e r f r o m 
i s s u i n g . I d . The Boar d a s s e s s e d an a t t o r n e y f e e a g a i n s t t h e 
n o n r e s p o n s i b l e c a r r i e r because had i t a c c e d e d t o t h e o t h e r c a r r i e r ' s 
r e q u e s t , a .307 o r d e r w o u l d have i s s u e d and t h e c l a i m a n t ' s a t t o r n e y 
w o u l d n o t have been e n t i t l e d t o an a t t o r n e y f e e u n d e r t h e l a w a t t h a t 
t i m e . I d . a t 43; see Petshow v . Farm B u r e a u I n s u r a n c e Co., 76 Or App 
563, 569-71 ( 1 9 8 5 ) , r e v den 300 Or 722 ( 1 9 8 6 ) ; S t a n l e y c T ~ P h i p p s , 39 
Van N a t t a 13, 16 ( 1 9 8 6 ) , r e v ' d i n p a r t , 85 Or App 436 ( 1987 ) . 

The b a s i c p o l i c y u n d e r l y i n g B a t e s i s t o e n c o u r a g e c a r r i e r s 
t o seek o r accede t o t h e i s s u a n c e o f a .307 o r d e r ( w i t h t h e a t t e n d a n t 
c o n t i n u a t i o n o f c o m p e n s a t i o n p a y m e n t s t o i n j u r e d w o r k e r s ) i f t h e y do 
n o t s e r i o u s l y c o n t e s t t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n . I n t h e p r e s e n t c a s e , e v e n i f SAIF had r e q u e s t e d t h e 
i s s u a n c e o f a .307 o r d e r and W e s t b r o o k had a c c e d e d t o i t , no s u c h 
o r d e r c o u l d have i s s u e d b e c a u s e o f t h e own m o t i o n s t a t u s o f t h e SAIF 
c l a i m . See f o r m e r OAR 4 3 6 - 6 0 - 1 8 0 ( 3 ) . A p p l y i n g t h e r u l e o f B a t e s 
u n d e r t h e s e c i r c u m s t a n c e s w o u l d n o t f u r t h e r t h e p o l i c i e s w h i c h 
e n g e n d e r e d t h e d e c i s i o n . We c o n c l u d e , t h e r e f o r e , t h a t t h e R e f e r e e 
c o r r e c t l y o r d e r e d SAIF t o pay t h e f e e . Due t o t h e own m o t i o n s t a t u s 
o f t h e d i s a b i l i t y a s p e c t s o f c l a i m a n t ' s c l a i m , t h e R e f e r e e c o r r e c t l y 
c h a r a c t e r i z e d SAIF's d e n i a l as a d e n i a l o f m e d i c a l s e r v i c e s . 

For t h e sake o f c o m p l e t e n e s s , we add one f u r t h e r comment. 
The f a c t t h a t c l a i m a n t ' s a t t o r n e y t o o k t h e e r r o n e o u s p o s i t i o n a t t h e 
b e g i n n i n g o f t h e h e a r i n g t h a t W e s t b r o o k was t h e r e s p o n s i b l e c a r r i e r 
d o e s n o t p r e c l u d e t h e a s s e s s m e n t o f a f e e a g a i n s t S A I F . The e f f o r t s 
o f c l a i m a n t ' s a t t o r n e y i n r e q u e s t i n g a h e a r i n g on SAIF's d e n i a l and i n 
p r e p a r i n g and p r e s e n t i n g c l a i m a n t ' s c a se c o n t r i b u t e d t o t h e R e f e r e e ' s 
d e c i s i o n t o s e t a s i d e S A I F ' s d e n i a l o f m e d i c a l s e r v i c e s . A f e e u n d e r 
ORS 6 5 6 . 3 8 6 ( 1 ) t o c o m p e n s a t e t h e s e e f f o r t s was a p p r o p r i a t e . 

A t t o r n e y Fees on B o a r d R e v i e w 

C l a i m a n t ' s a t t o r n e y has s u b m i t t e d a s t a t e m e n t o f s e r v i c e s 
r e n d e r e d on Board r e v i e w and r e q u e s t s t h a t a f e e be a s s e s s e d a g a i n s t 
S A I F , p r e s u m a b l y u n d e r ORS 6 5 6 . 3 8 2 ( 2 ) . T h a t s u b s e c t i o n , h o w e v e r , does 
n o t a u t h o r i z e a c a r r i e r - p a i d f e e when a t t o r n e y f e e s i s t h e s o l e i s s u e 
r a i s e d by t h e c a r r i e r on B o a r d r e v i e w . See D o t s o n v . Bohemia, I n c . , 
80 Or App 233, 236, r e v den 302 Or 35 ( 1 9 8 6 ) . No f e e , t h e r e f o r e , s h a l l 
be a s s e s s e d f o r t h e s e r v i c e s o f c l a i m a n t ' s a t t o r n e y on B o a r d r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 18, 1987 i s a f f i r m e d . 
C o u n s e l f o r W e s t b r o o k Wood P r o d u c t s , t h e s e l f - i n s u r e d e m p l o y e r , i s 
a u t h o r i z e d t o c h a r g e a c l i e n t - p a i d f e e o f up t o $184 f o r s e r v i c e s on 
B o a r d r e v i e w . 

PHYLLIS BALDWIN, Claimant WCB 87-08150 
S e l l e r s & Jacobs, Claimant's Attorneys August 30, 1988 
Roy M i l l e r (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G a l l o w a y ' s o r d e r 
t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h e r 
o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l s y n d r o m e ; 
and ( 2 ) d e c l i n e d t o award p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
a l l e g e d u n r e a s o n a b l e p r o c e s s i n g o f h e r c l a i m . 
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The B o a r d a f f i r m s , as amended, on t h e i s s u e o f 
c o m p e n s a b i l i t y , b u t r e v e r s e s on t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s . 

ISSUES 

1 . W h e t her c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
i s c o m p e n s a b l e . 

2. Whether c l a i m a n t i s e n t i t l e d t o an a w a r d o f 
p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . 

FINDINGS 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t began w o r k i n g as a w e l d e r f o r SAIF's i n s u r e d , a 
r a i l r o a d c a r m a n u f a c t u r e r , on J u l y 1 , 1986. She w o r k e d t e n - h o u r 
d a y s , f o u r t i m e s a week. Her j o b r e q u i r e d t h e use o f a 
t r i g g e r - o p e r a t e d w e l d i n g g u n . She i n i t i a l l y o p e r a t e d t h e w e l d i n g 
gun w i t h o n l y h e r r i g h t h a nd. A f t e r w o r k i n g a t SAIF's i n s u r e d f o r 
o n l y a few d a y s , she n o t i c e d t h e o n s e t o f r i g h t hand p a i n . 
C o n s e q u e n t l y , she s w i t c h e d hands and began o p e r a t i n g t h e w e l d i n g 
gun w i t h o n l y h e r l e f t h and. S h o r t l y t h e r e a f t e r , h e r l e f t hand 
became p a i n f u l . As a r e s u l t o f h e r b i l a t e r a l hand p a i n , she began 
t a k i n g a s p i r i n and o p e r a t i n g t h e w e l d i n g gun w i t h b o t h h a n d s . 

A p p r o x i m a t e l y two weeks a f t e r t h e o n s e t o f h e r r i g h t 
hand p a i n , c l a i m a n t i n f o r m e d h e r f o r e m a n o f h e r c o n d i t i o n . The 
f o r e m a n a p p a r e n t l y s c h e d u l e d h e r f o r a m e d i c a l e x a m i n a t i o n w i t h 
Dr. W e l b o r n , SAIF's i n s u r e d ' s company p h y s i c i a n . On 
J u l y 30, 1986, c l a i m a n t r e p o r t e d t o W e l b o r n ' s o f f i c e as 
i n s t r u c t e d , b u t W e l b o r n was n o t a v a i l a b l e . C o n s e q u e n t l y , she 
i n f o r m e d W e l b o r n ' s n u r s e o f h e r c o n d i t i o n . T h a t same day> she 
o b t a i n e d an " 8 0 1 " c l a i m f o r m f r o m SAIF's i n s u r e d . She c o m p l e t e d 
t h e f o r m , b u t d i d n o t s i g n i t , a l l e g i n g b i l a t e r a l c a r p a l t u n n e l 
s y n d r o m e . SAIF's i n s u r e d a p p a r e n t l y r e t a i n e d p o s s e s s i o n o f t h e 
f o r m , b u t d i d n o t p r o c e s s i t u n t i l December 1986. 

On A u g u s t 14, .1986, c l a i m a n t r e t u r n e d t o Dr. W e l b o r n ' s 
o f f i c e . A f t e r e x a m i n i n g ' c l a i m a n t , W e l b o r n recommended t h a t she 
see Dr. P e r r i n , a hand s u r g e o n . C l a i m a n t i n f o r m e d W e l b o r n t h a t 
she d e s i r e d t o c o n s u l t h e r p e r s o n a l p h y s i c i a n , Dr. B e l l , M.D., 
r a t h e r t h a n P e r r i n . W e l b o r n s c h e d u l e d h e r f o r an e x a m i n a t i o n by 
P e r r i n on A u g u s t 19, 1986. 

C l a i m a n t d i d n o t a t t e n d t h e s c h e d u l e d e x a m i n a t i o n w i t h 
Dr. P e r r i n . R a t h e r , on t h e day i n w h i c h t h a t e x a m i n a t i o n was t o 
o c c u r , she v o l u n t a r i l y t e r m i n a t e d h e r e mployment w i t h S A I F ' s 
i n s u r e d . S h o r t l y t h e r e a f t e r , she r e t u r n e d t o work as a w e l d e r f o r 
a new e m p l o y e r . Her new j o b p r o v i d e d a p u s h - b u t t o n w e l d e r , w h i c h 
d i d n o t i r r i t a t e o r c a u s e p a i n i n h e r hands. A f t e r b e g i n n i n g h e r 
new j o b , h e r b i l a t e r a l hand p a i n g r a d u a l l y d e c r e a s e d . 

I n S eptember 19 8 6 , c l a i m a n t was e x a m i n e d by Dr. B e l l . 
N e r v e c o n d u c t i o n s t u d i e s p e r f o r m e d a t B e l l ' s r e q u e s t , r e v e a l e d 
b i l a t e r a l c a r p a l t u n n e l s y n d r o m e . B e l l ' r e f e r r e d h e r t o 
Dr. Kennedy, M.D., f o r t r e a t m e n t o f h e r c a r p a l t u n n e l s y n d r o m e . 
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C l a i m a n t r e t u r n e d t o SAIF's i n s u r e d on December 24, 
1986, t o a s c e r t a i n t h e s t a t u s o f her i n d u s t r i a l c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. Dr. W e l b o r n ' s n u r s e i n f o r m e d 
h e r t h a t h e r c l a i m had n o t been p r o c e s s e d because she had n o t seen 
Dr. P e r r i n as s c h e d u l e d . 

On J a n u a r y 2, 1987, SAIF r e c e i v e d c l a i m a n t ' s c l a i m 
f o r m . I t d e n i e d h e r c l a i m on March 24, 1987. 

C l a i m a n t had b i l a t e r a l c a r p a l t u n n e l d i s e a s e p r i o r t o 
her e m ployment w i t h SAIF's i n s u r e d . Due t o h e r work a c t i v i t i e s , 
h e r u n d e r l y i n g d i s e a s e became s y m p t o m a t i c , r e s u l t i n g i n b i l a t e r a l 
c a r p a l t u n n e l s y n d r o m e . Her work a c t i v i t i e s d i d n o t r e s u l t i n a 
w o r s e n i n g o f h e r u n d e r l y i n g b i l a t e r a l c a r p a l t u n n e l d i s e a s e . 

SAIF's i n s u r e d had n o t i c e o r k n o w l e d g e o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m a n d / o r h e r b i l a t e r a l hand p a i n by a t 
l e a s t J u l y 30, 1986. 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

To e s t a b l i s h a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e , a 
w o r k e r must p r o v e t h a t h e r work e x p o s u r e was t h e m a j o r 
c o n t r i b u t i n g c a u s e o f h e r c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 
Or 298, 310 ( 1 9 8 3 ) . M e d i c a l e v i d e n c e may p r o v e t h a t a w o r k e r ' s 
c o n d i t i o n p r e e x i s t e d h e r e m p l o y m e n t , even when she was 
a s y m p t o m a t i c and d i d n o t seek m e d i c a l a t t e n t i o n p r i o r t o he r w o r k 
e x p o s u r e . AMFAC, I n c . v . I n g r a m , 72 Or App 168, 170 ( 1 9 8 5 ) . I f a 
w o r k e r ' s c o n d i t i o n p r e e x i s t e d h e r e m p l o y m e n t , she must p r o v e t h a t 
h e r work e x p o s u r e was t h e m a j o r c o n t r i b u t i n g c a use o f a w o r s e n i n g 
o f h e r c o n d i t i o n . AMFAC, I n c . , 72 Or App a t 1 7 1 , n. 2. 

H e r e , D r s . B u t t o n and B e l l c o n c u r r e d t h a t c l a i m a n t 
s u f f e r e d f r o m u n d e r l y i n g c a r p a l t u n n e l d i s e a s e p r i o r t o h e r 
employment w i t h SAIF's i n s u r e d . A c c o r d i n g l y , B u t t o n r e p o r t e d , 
i n t e r a l i a : 

" I w o u l d s u s p e c t t h a t t h i s i n d i v i d u a l 
[ c l a i m a n t ] p r o b a b l y had p r e e x i s t i n g [ s i c ] 
s y m p t o m a t o l o g y p r i o r t o b e i n g e m p l o y e d by 
Gunderson [ t h e e m p l o y e r ] and t h a t w o r k 
a c t i v i t y e x a c e r b a t e d h e r s y m p t o m a t o l o g y [ , ] 
b u t [ , ] I do n o t b e l i e v e c a u s e d t h e 
f u n d a m e n t a l change i n t h e u n d e r l y i n g 
c o n d i t i o n . . . . " 

S i m i l a r l y , B e l l r e p o r t e d , i n t e r a l i a ; 

" [ M ] y f e e l i n g i s t h a t t h i s p a r t i c u l a r 
p a t i e n t p r o b a b l y does have a n a r r o w c a r p a l 
t u n n e l l i g a m e n t w i t h w h i c h she was a b l e t o 
f u n c t i o n f i n e w i t h u n t i l she g o t i n t o a 
l i n e o f work t h a t r e a l l y a g g r a v a t e d t h a t . 
I t i s more r a p i d t h a n one u s u a l l y s ees t h a t 
o c c u r , b u t I s u s p e c t t h a t she was i n a 
b o r d e r l i n e p o s i t i o n and t h e work t h a t she 
d i d d i d b r i n g o u t t h e u n d e r l y i n g c a r p a l 
t u n n e l s y n d r o m e . " 
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"She [ c l a i m a n t ] may w e l l have had an 
u n d e r l y i n g t e n d e n c y t o d e v e l o p i t [ c a r p a l 
t u n n e l s y n d r o m e ] t h a t was a s y m p t o m a t i c 
u n t i l she s t a r t e d r e a l l y u s i n g h e r w r i s t s 
w h i l e a t G u n d e r s o n ' s [ t h e e m p l o y e r ] . " 

Inasmuch as t h e m e d i c a l e v i d e n c e i s u n c o n t r a d i c t e d t h a t 
c l a i m a n t s u f f e r e d f r o m c a r p a l t u n n e l d i s e a s e p r i o r t o h e r 
e m p l o y m e n t a t SAIF's i n s u r e d , she must p r o v e a w o r s e n i n g o f h e r 
c o n d i t i o n t o e s t a b l i s h c o m p e n s a b i l i t y . AMFAC, I n c . , s u p r a , 72 Or 
App a t 1 7 1 . However, B u t t o n o p i n e d t h a t t h e r e was no s u c h 
w o r s e n i n g and B e l l s t a t e d t h a t c l a i m a n t e x p e r i e n c e d o n l y i n c r e a s e d 
symptoms as a r e s u l t o f h e r w o r k e x p o s u r e a t SAIF's i n s u r e d . 

Under s u c h c i r c u m s t a n c e s , we a g r e e w i t h t h e R e f e r e e t h a t 
c l a i m a n t has n o t p r o v e n a w o r s e n i n g o f her u n d e r l y i n g c a r p a l 
t u n n e l d i s e a s e . On t h i s r e c o r d , she has p r o v e n o n l y i n c r e a s e d 
symptoms. Her c l a i m i s , t h e r e f o r e , n o t c o m p e n s a b l e . 

P e n a l t i e s and A t t o r n e y Fees 

A c l a i m may be e i t h e r e x p r e s s e d o r i m p l i e d . 
A c c o r d i n g l y , f o r m e r ORS 6 5 6 . 0 0 5 ( 7 ) (new ORS 6 5 6 . 0 0 5 ( 6 ) ) d e f i n e s a 
" c l a i m " a s : 

"a w r i t t e n r e q u e s t f o r c o m p e n s a t i o n f r o m a 
s u b j e c t w o r k e r o r someone on t h e w o r k e r ' s 
b e h a l f , o r any c o m p e n s a b l e i n j u r y o f w h i c h 
a s u b j e c t e m p l o y e r has n o t i c e o r k n o w l e d g e . " 

An o c c u p a t i o n a l d i s e a s e i s c o n s i d e r e d an " i n j u r y " f o r 
p u r p o s e s o f t h e above d e f i n i t i o n . Brown v. SAIF, 79 Or App 205, 
208 n.2, r e v d_en 301 Or 666 ( 1986 ) ; see ORS 656.804 ; f o r m e r ORS 
656 . 807 ( 51 ("new ORS 656.807 ( 3 ) ) . L a t e f i l i n g o f a c l a i m i s 
e x c u s e d i f t h e e m p l o y e r had " k n o w l e d g e " o f t h e w o r k e r ' s i n j u r y . 
ORS 656 . 265 ( 4 ) ( a ) . To p r o v e " k n o w l e d g e " on t h e p a r t o f t h e 
e m p l o y e r , "a c l a i m a n t need n o t e s t a b l i s h t h a t t h e e m p l o y e r knew o f 
h i s c l a i m , b u t o n l y t h a t t h e e m p l o y e r knew o f t h e i n j u r y , e ven i f 
t h e e m p l o y e r had good r e a s o n t o b e l i e v e t h a t no c l a i m w o u l d be 
f i l e d . " Hayes-Godt v. S c o t t W e t z e l S e r v i c e s , 71 Or App 175 
( 1 9 8 5 ) . A f t e r n o t i c e o r k n o w l e d g e o f a c l a i m , a' s e l f - i n s u r e d 
e m p l o y e r o r i n s u r e r has 60 d a y s i n w h i c h t o e i t h e r a c c e p t o r deny 
t h e c l a i m , o r r i s k t h e i m p o s i t i o n o f p e n a l t i e s and a t t o r n e y f e e s . 
ORS 6 5 6 . 2 6 2 ( 6 ) & ( 1 0 ) . 

I n f i n d i n g t h a t p e n a l t i e s and a t t o r n e y f e e s f o r S AIF's 
l a t e d e n i a l were n o t w a r r a n t e d , t h e R e f e r e e f o u n d t h a t c l a i m a n t 
had a " b u r d e n " t o f o l l o w - u p on t h e s t a t u s o f her c l a i m a f t e r she 
r e p o r t e d h e r i n j u r y on J u l y 30, 1986. Inasmuch as c l a i m a n t d i d 
n o t do so u n t i l December 24, 1986, t h e R e f e r e e r e a s o n e d t h a t 
S AIF's u n t i m e l y d e n i a l was " j u s t i f i e d . " We d i s a g r e e . 

H e r e , c l a i m a n t i n f o r m e d h e r f o r e m a n o f h e r b i l a t e r a l 
hand p a i n a f t e r w o r k i n g a t S AIF's i n s u r e d f o r a p p r o x i m a t e l y t h r e e 
w e e k s . S h o r t l y t h e r e a f t e r , on J u l y 30, 1986, she r e p o r t e d t o t h e 
m e d i c a l d e p a r t m e n t a t SAIF's i n s u r e d , as i n s t r u c t e d . W h i l e t h e r e , 
she i n f o r m e d t h e company n u r s e o f h e r c o n d i t i o n . T h a t same d a y , 
she c o m p l e t e d , b u t d i d n o t s i g n , an " 8 0 1 " c l a i m f o r m and 
a p p a r e n t l y l e f t i t i n t h e p o s s e s s i o n o f SAIF's i n s u r e d . By i t s 
own a d m i s s i o n , SAIF's i n s u r e d knew o f t h e i n j u r y by J u l y 30, 1986. 
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Under s u c h c i r c u m s t a n c e s , we c o n c l u d e t h a t SAIF's 
i n s u r e d had n o t i c e o r k n o w l e d g e o f c l a i m a n t ' s " i n j u r y " by a t l e a s t 
J u l y 30, 1986. T h e r e f o r e , i t s i n s u r e r , S A I F , had u n t i l 60 d ays 
t h e r e a f t e r t o a c c e p t or deny t h e c l a i m , o r r i s k t h e i m p o s i t i o n o f 
p e n a l t i e s and a t t o r n e y f e e s . ORS 6 5 6 . 2 6 2 ( 6 ) & ( 1 0 ) . S A I F , 
h o w e v e r , d e n i e d t h e c l a i m w e l l beyond t h e 60 day p e r i o d . I t s o n l y 
e x c u s e i s t h a t c l a i m a n t f a i l e d t o s i g n t h e " 8 0 1 " f o r m and t h a t she 
d i d n o t see Dr. P e r r i n as s c h e d u l e d . We a r e n o t p e r s u a d e d by 
S A I F 1 s a r g u m e n t . 

F i r s t , w h e t h e r or n o t c l a i m a n t s i g n e d t h e " 8 0 1 " f o r m i s 
n o t d i s p o s i t i v e . What i s d i s p o s i t i v e , i s t h a t SAIF's i n s u r e d 
f i r s t knew o f c l a i m a n t ' s i n j u r y by a t l e a s t J u l y 30, 1986. See 
ORS 6 5 6 . 0 0 5 ( 7 ) . Second, w i t h r e s p e c t t o c l a i m a n t ' s a p p o i n t m e n t 
w i t h Dr. P e r r i n , she i n f o r m e d Dr. W e l b o r n t h a t she d i d n o t w i s h t o 
see P e r r i n . D e s p i t e her w i s h e s , W e l b o r n s c h e d u l e d her f o r an 
e x a m i n a t i o n w i t h P e r r i n . However, a w o r k e r i s r e q u i r e d t o a t t e n d 
o n l y I n d e p e n d e n t M e d i c a l E x a m i n a t i o n s , w h i c h must be e i t h e r 
r e q u e s t e d o r a u t h o r i z e d by an e m p l o y e r ' s i n s u r e r . Former OAR 
4 3 8 - 1 0 - 0 3 0 ( 9 ) (new OAR 4 3 6 - 1 0 - 1 0 0 ( 1 ) ( d ) ; ORS 6 5 6 . 3 2 5 ( 1 ) . On t h i s 
r e c o r d , t h e r e i s no e v i d e n c e t h a t SAIF e i t h e r r e q u e s t e d o r 
a u t h o r i z e d t h e e x a m i n a t i o n w i t h P e r r i n . C l a i m a n t was, t h e r e f o r e , 
u n d e r no o b l i g a t i o n t o a t t e n d t h e e x a m i n a t i o n . 

We a r e p e r s u a d e d t h a t SAIF a c t e d u n r e a s o n a b l y i n f a i l i n g 
t o t i m e l y d e ny c l a i m a n t ' s c l a i m . However, on t h i s r e c o r d , we can 
f i n d no amounts t h e n due i n w h i c h t o a s s e s s a p e n a l t y u p o n . See 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . U n l i k e a p e n a l t y , an a t t o r n e y f e e may be 
a s s e s s e d f o r an e m p l o y e r ' s l a t e d e n i a l w h e t h e r o r n o t t h e r e were 
any amounts t h e n due. M i s c h e l v. P o r t l a n d G e n e r a l E l e c t r i c , 89 Or 
App 140, 1 4 2 - 43, (1988)"! We c a n n o t a u t h o r i z e an a s s e s s e d f e e , 
h o w e v e r , u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been 
r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 16, 1987, i s a f f i r m e d 
i n p a r t , as amended, and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t d e c l i n e d t o f i n d SAIF's l a t e d e n i a l 
u n r e a s o n a b l e i s r e v e r s e d . A l l o t h e r p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r a r e a f f i r m e d as amended. 

JOHN SCRIVNER, Claimant WCB 87-12102 
Pozzi, et a l . , Claimant's Attorneys August 30, 1988 
Cooney, Moscato & Crew, Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l s e e k s a u t h o r i z a t i o n 
o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e B o a r d w h i c h 
c u l m i n a t e d i n o u r May 24, 1988 O r d e r o f D i s m i s s a l . The r e q u e s t i s 
d e n i e d . 

FINDINGS 

On May 5, 1988, t h e e m p l o y e r moved f o r d i s m i s s a l o f 
c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s o r d e r on t h e 
g r o u n d s t h a t i t was u n t i m e l y . On May 24, 1988, we d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . Our o r d e r d i d n o t a d d r e s s t h e 
i s s u e o f a c l i e n t - p a i d f e e . The May 24, 1988 o r d e r has n o t been 
a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 
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On A u g u s t 9, 1988, t h e e m p l o y e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . I n c l u d e d w i t h t h e r e q u e s t was 
an a t t o r n e y r e f e r r a l l e t t e r i n t h i s p a r t i c u l a r case and a 
s t a t e m e n t o f s e r v i c e . 

CONCLUSIONS 

We r e c e n t l y a d d r e s s e d a s i m i l a r r e q u e s t f o r 
a u t h o r i z a t i o n i n Jane E. S t a n l e y , 40 Van N a t t a 831 ( J u l y 18, 
1 9 8 8 ) . I n S t a n l e y , t h e r e q u e s t was s u b m i t t e d a p p r o x i m a t e l y t h r e e 
months a f t e r t h e i s s u a n c e o f o u r f i n a l , u n a p p e a l e d o r d e r . S i n c e 
o u r p r i o r o r d e r had n e i t h e r a d d r e s s e d t h e i s s u e o f t h e e m p l o y e r ' s 
c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount o f , a c l i e n t - p a i d f e e , we 
c o n c l u d e d t h a t we had j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t f o r 
a u t h o r i z a t i o n . However, because t h e r e q u e s t was u n t i m e l y u n d e r 
t h e B o a r d ' s r u l e s c o n c e r n i n g t h e a u t h o r i z a t i o n o f a f e e and s i n c e 
o u r o r d e r on t h e m e r i t s had become f i n a l by o p e r a t i o n o f l a w , we 
d e c l i n e d t o a u t h o r i z e t h e e m p l o y e r ' s c o u n s e l ' s r e q u e s t . 

The B o a r d ' s r u l e s c o n c e r n i n g t h e f i l i n g o f s t a t e m e n t s o f 
s e r v i c e s do n o t e x p r e s s l y d i s c u s s s i t u a t i o n s where t h e s e r v i c e s 
a r e p r o v i d e d p r i o r t o t h e f i l i n g o f b r i e f s on B o a r d r e v i e w . 
However, t h e r u l e s do e s t a b l i s h t h e t i m e f o r t h e f i l i n g o f 
s t a t e m e n t s f o r o t h e r B o a r d p r o c e e d i n g s . For e x a m p l e , s t a t e m e n t s 
o f s e r v i c e s f o r p r o c e e d i n g s b e f o r e t h e Board i n own m o t i o n m a t t e r s 
s h a l l be f i l e d w i t h i n 30 days a f t e r m a i l i n g o f t h e B o a r d ' s o r d e r . 
OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( c ) . I n a d d i t i o n , s t a t e m e n t s o f s e r v i c e s f o r 
p r o c e e d i n g s on B o a r d r e v i e w o f a R e f e r e e ' s o r d e r a r e due w i t h i n 15 
day s a f t e r t h e f i l i n g o f t h e l a s t b r i e f t o t h e B o a r d . OAR 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . 

H e r e , t h e e m p l o y e r ' s c o u n s e l ' s r e q u e s t has been 
s u b m i t t e d f o u r months a f t e r t h e m o t i o n f o r d i s m i s s a l and some 
t h r e e and o n e - h a l f months a f t e r t h e i s s u a n c e o f o u r May 24, 1988 
Or d e r o f D i s m i s s a l . I n k e e p i n g w i t h t h e B o a r d ' s f i l i n g 
r e q u i r e m e n t s f o r s t a t e m e n t o f s e r v i c e s i n o t h e r p r o c e e d i n g s , we 
c o n c l u d e t h a t t h e r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e 
un d e r t h e s e c i r c u m s t a n c e s i s u n t i m e l y . 

As s t a t e d i n S t a n l e y , we r e c o g n i z e t h a t a d m i n i s t r a t i v e 
p r o b l e m s have a r i s e n as p a r t i e s become a c c u s t o m e d t o t h e B o a r d ' s 
r u l e s . Y e t , we c o n t i n u e t o b e l i e v e t h a t t h e d i f f i c u l t i e s 
o c c a s i o n e d by t h i s a d j u s t m e n t s h o u l d n o t p r o m p t us t o i g n o r e t h e 
v e r y r u l e s w h i c h have been i m p l e m e n t e d . See a l s o B e t t y J . E y l e r , 
40 Van N a t t a 977 ( A u g u s t 5, 1 9 8 8 ) . 

Inasmuch as t h e r e q u e s t f o r a c l i e n t - p a i d f e e i s 
u n t i m e l y and because o u r o r d e r on t h e m e r i t s o f t h e case has 
become f i n a l by o p e r a t i o n o f l a w , we d e c l i n e t o a u t h o r i z e t h e 
e m p l o y e r ' s c o u n s e l ' s r e q u e s t . I n so d o i n g , we w i s h t o s t r e s s t h a t 
we a r e n e i t h e r q u e s t i o n i n g t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t 
t o , n o r t h e amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . We a r e o n l y 
s t a t i n g t h a t , f o r t h e r e a s o n s d i s c u s s e d h e r e i n , we a r e u n a b l e t o 
a p p r o v e t h e r e q u e s t . 

I T I S SO ORDERED. 
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VELMA C. WILCH, Claimant WCB 86-09754 
Charles D. Maier, Claimant's Attorney August 30, 1988 
Ann Kelley (SAIF), Defense Attorney Order on Reconsideration 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f 
t h e B o a r d ' s O r d e r on Review d a t e d A u g u s t 1 1 , 1988. The r e q u e s t i s 
g r a n t e d and o u r p r i o r o r d e r i s w i t h d r a w n . 

SAIF r e q u e s t s t h a t we r e c o n s i d e r o u r d e c i s i o n t o a f f i r m 
t h e amount o f t h e R e f e r e e ' s a t t o r n e y f e e a w a r d . The i s s u e a t 
h e a r i n g i n v o l v e d payment o f m e d i c a l s e r v i c e s . The R e f e r e e 
c o n c l u d e d t h a t t h e m e d i c a l s e r v i c e s i n q u e s t i o n were n o t 
c o m p e n s a b l e . The R e f e r e e n e v e r t h e l e s s o r d e r e d SAIF t o pay t h e 
m e d i c a l b i l l s w h i c h were n o t t i m e l y d e n i e d . I n a d d i t i o n , t h e 
R e f e r e e a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r u n t i m e l y d e n i a l o f 
t h o s e b i l l i n g s . 

On r e v i e w , t h e Bo a r d a f f i r m e d t h e R e f e r e e ' s o r d e r on t h e 
c o m p e n s a b i l i t y i s s u e . However, we r e v e r s e d t h e R e f e r e e ' s o r d e r 
i n s o f a r as i t o r d e r e d SAIF t o pay t h e u n t i m e l y d e n i e d b i l l s and 
a s s e s s e d a p e n a l t y based upon t h e t o t a l o f t h e u n t i m e l y d e n i e d 
b i l l s . See John D. E l l i s , 39 Van N a t t a 319 ( 1 9 8 7 ) . F i n a l l y , we 
a f f i r m e d t h e amount o f t h e a t t o r n e y f e e awarded by t h e R e f e r e e . 

SAIF c o n t e n d s t h a t t h e a t t o r n e y f e e award s h o u l d be 
r e d u c e d . SAIF a r g u e s t h a t , w h e r e a s c l a i m a n t o b t a i n e d b e n e f i c i a l 
r e s u l t s a t h e a r i n g , on r e v i e w c l a i m a n t w i l l r e c e i v e n o t h i n g . 
Because t h e r e s u l t s have c h a n g e d , SAIF a s s e r t s t h a t t h e a t t o r n e y 
f e e a w a r d s h o u l d a l s o c h ange. See B a r b a r a W h e e l e r , 37 Van N a t t a 
122 ( 1 9 8 5 ) . 

We do n o t a g r e e . The award o f an a t t o r n e y f e e i n t h i s 
c a s e i s p r e m i s e d n o t upon any b e n e f i c i a l r e s u l t s s e c u r e d f o r 
c l a i m a n t i n t h e f o r m o f a d d i t i o n a l d o l l a r s , b u t upon s e r v i c e t o 
e s t a b l i s h SAIF's u n r e a s o n a b l e d e l a y i n a c c e p t i n g o r d e n y i n g t h e 
m e d i c a l b i l l s i n q u e s t i o n . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 

On r e c o n s i d e r a t i o n , t h e Board a d h e r e s t o and r e p u b l i s h e s 
i t s f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

GLENN L. W00DRASKA, Claimant WCB 86-16658 
C. Rodney K i r k p a t r i c k , Claimant's Attorneys August 30, 1988 
Kevin L. Mannix, Defense Attorney Order Denying Motion to Dismiss 

The i n s u r e r has moved t h e Bo a r d f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t i t d i d n o t 
r e c e i v e t i m e l y n o t i c e o f t h e r e q u e s t . The m o t i o n i s d e n i e d . 

FINDINGS 

C l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s A p r i l 2 1 , 
1988 o r d e r was r e c e i v e d by t h e Board on May 9, 1988. The r e q u e s t 
d i d n o t i n c l u d e an a c k n o w l e d g m e n t o f s e r v i c e o r c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon t h e p a r t i e s a t t h e h e a r i n g . 

On May 20, 1988, t h e B o a r d m a i l e d a c o m p u t e r - g e n e r a t e d 
l e t t e r t o c l a i m a n t , t h e e m p l o y e r , and i t s a t t o r n e y a c k n o w l e d g i n g 
t h e r e q u e s t . The e m p l o y e r r e c e i v e d t h i s l e t t e r , b u t i t was n o t 
d a t e - s t a m p e d . The e m p l o y e r ' s b u s i n e s s was open f o r a h a l f - d a y on 
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S a t u r d a y May 2 1 , 1 988. However, i t s D i s t r i c t S a f e t y S u p e r v i s o r , 
t h e i n d i v i d u a l r e s p o n s i b l e f o r w o r k e r s ' c o m p e n s a t i o n c l a i m s , was 
n o t i n t h e o f f i c e t h a t day. 

The s u p e r v i s o r e s t i m a t e s t h a t he r e c e i v e d a c t u a l n o t i c e 
o f t h e B o a r d ' s a c k n o w l e d g m e n t l e t t e r "on May 23, 1988 o r som e t i m e 
t h e r e a f t e r . " C o u n s e l f o r t h e e m p l o y e r / i n s u r e r r e c e i v e d t h e 
B o a r d ' s l e t t e r on May 23, 1988. The i n s u r e r r e c e i v e d a c t u a l 
n o t i c e o f t h e r e q u e s t f o r r e v i e w on May 3 1 , 1988, when i t was 
a d v i s e d by i t s c o u n s e l . 

The r e q u e s t f o r B o a r d r e v i e w was f i l e d w i t h i n 30 da y s o f 
t h e R e f e r e e ' s o r d e r . F u r t h e r m o r e , t h e e m p l o y e r r e c e i v e d a c t u a l 
n o t i c e o f t h e r e q u e s t w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 d a y s a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e 
Boa r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . ORS 
6 5 6 . 0 0 5 ( 1 9 ) . C o m p l i a n c e w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y 
n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e be 
r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g o n a u t I n s u r a n c e Co. v. 
K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r c o m p e n s a t i o n , t h e e m p l o y e r 
o f t h e i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f 
a n y , o f su c h e m p l o y e r . A t t o r n e y s a r e n o t i n c l u d e d w i t h i n t h e 
s t a t u t o r y d e f i n i t i o n o f " p a r t y . " R o b e r t C a s p e r s o n , 38 Van N a t t a 
420, 421 ( 1 9 8 6 ) . 

H e r e , t h e 3 0 t h day a f t e r . t h e R e f e r e e ' s A p r i l 2 1 , 1988 
o r d e r was May 2 1 , 1 9 8 8 , a S a t u r d a y . T hus, t h e l a s t day t o t i m e l y 
f i l e a r e q u e s t f o r B o a r d r e v i e w was Monday, May 23, 1988. See ORS 
174.120. I n a s m u c h as c l a i m a n t ' s r e q u e s t was f i l e d on May 9, 1 9 8 8 , 
i t was t i m e l y . See ORS 6 5 6 . 2 8 9 ( 3 ) . 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t c o p i e s o f 
t h e r e q u e s t f o r r e v i e w were m a i l e d t o a l l p a r t i e s t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . See ORS 6 5 6 . 2 9 5 ( 2 ) . Thus, i n 
o r d e r f o r t h e B o a r d t o r e t a i n j u r i s d i c t i o n , t h e p a r t i e s must have 
r e c e i v e d a c t u a l n o t i c e o f t h e r e q u e s t w i t h i n t h e 30-day s t a t u t o r y 
p e r i o d . See Z u r i c h I n s . Co. v. D i v e r s i f i e d R i s k Management, 300 
Or 47, 51 ( 1 9 8 5 ) ; A r g o n a u t I n s u r a n c e Co. v. K i n g , s u p r a . 

The r e c o r d i s u n c l e a r c o n c e r n i n g when t h e e m p l o y e r 
r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . The 
e m p l o y e r s t a t e s t h a t i t r e c e i v e d a c t u a l n o t i c e o f t h e e x i s t e n c e o f 
t h e r e q u e s t on Monday "May 23, 1988 o r som e t i m e t h e r e a f t e r , " when 
i t s s a f e t y s u p e r v i s o r r e a d t h e B o a r d ' s May 20, 1988 a c k n o w l e d g m e n t 
l e t t e r . U n f o r t u n a t e l y , t h e d a t e o f t h i s n o t i c e c a n n o t be 
c o n c l u s i v e l y d e t e r m i n e d b ecause t h e B o a r d ' s l e t t e r was n o t 
d a t e - s t a m p e d by t h e e m p l o y e r . Y e t , be c a u s e t h e e m p l o y e r was open 
f o r b u s i n e s s on S a t u r d a y May 2 1 , 1988, i t i s e n t i r e l y p o s s i b l e 
t h a t i t r e c e i v e d t h e B o a r d ' s a c k n o w l e d g m e n t l e t t e r t h a t d a y , w h i c h 
i s w i t h i n 30 d a y s o f t h e R e f e r e e ' s A p r i l 2 1 , 1988 o r d e r , o r , a t 
l e a s t , Monday May 23, 1988, w h i c h i s t h e f i n a l day o f t h e 
s t a t u t o r y p e r i o d . -1092-



As t h e m o v i n g p a r t y , t h e e m p l o y e r has t h e b u r d e n o f 
p r o o f . See Tim J . M c A u l i f f e , 37 Van N a t t a 76 ( 1 9 8 5 ) . A f t e r 
c o n d u c t i n g o u r r e v i e w o f t h i s r e c o r d , we c o n c l u d e t h a t t h e 
e m p l o y e r has f a i l e d t o e s t a b l i s h t h a t i t d i d n o t r e c e i v e a c o p y o f 
t h e B o a r d ' s a c k n o w l e d g m e n t l e t t e r on o r b e f o r e May 23, 1988. 
C o n s e q u e n t l y , we f i n d t h a t i t i s more p r o b a b l e t h a n n o t t h a t t h e 
e m p l o y e r r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . 

No c o n t e n t i o n has been made t h a t t h e i n s u r e r has been 
p r e j u d i c e d by n o t d i r e c t l y r e c e i v i n g a c o p y o f c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o r t h e B o a r d ' s a c k n o w l e d g m e n t . A b s e n t s u c h a f i n d i n g , 
we h o l d t h a t t h e e m p l o y e r ' s t i m e l y a c t u a l n o t i c e o f t h e r e q u e s t 
f o r r e v i e w i s a d e q u a t e c o m p l i a n c e w i t h ORS 6 5 6 . 2 9 5 ( 2 ) t o v e s t 
j u r i s d i c t i o n i n t h e B o a r d . See ORS 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e 
Co. v . K i n g , s u p r a , pages 8 5 0 - 5 1 ; N o l l e n v. SAIF, 23 Or App 420, 
423 ( 1 9 7 5 ) , r e v den ( 1 9 7 6 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Once a 
t r a n s c r i p t i s o b t a i n e d and c o p i e s a r e d i s t r i b u t e d t o t h e p a r t i e s , 
a b r i e f i n g s c h e d u l e w i l l be i m p l e m e n t e d . T h e r e a f t e r , t h i s c a s e 
w i l l be d o c k e t e d f o r B o a r d r e v i e w . 

I T IS SO ORDERED. 

JOHN B. ZABELL, Claimant WCB 86-01425 
Dennis O'Malley, Claimant's Attorney August 30, 1988 
David J o r l i n g , Defense Attorney Order of Remand 

C l a i m a n t r e q u e s t e d B o a r d r e v i e w o f R e f e r e e McGeorge's 
o r d e r w h i c h d i s m i s s e d h i s h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e . The 
p a r t i e s have s u b m i t t e d f o r o u r a p p r o v a l a " S t i p u l a t e d O r d e r , " 
w h i c h i s d e s i g n e d t o r e i n s t a t e , t h e h e a r i n g r e q u e s t and remand t h i s 
c a s e t o t h e H e a r i n g s D i v i s i o n t o be p l a c e d i n d e f e r r e d s t a t u s , i n 
l i e u o f t h e R e f e r e e ' s o r d e r . On r e v i e w , t h e i s s u e s a r e remand and 
j u r i s d i c t i o n . 

We r e v e r s e t h e R e f e r e e ' s o r d e r and d i r e c t t h a t t h e 
h e a r i n g r e q u e s t be r e i n s t a t e d ; h o w e v e r , we d e c l i n e t o a p p r o v e t h e 
" S t i p u l a t e d O r d e r . " 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s back on O c t o b e r 1 , 1985 
w h i l e e m p l o y e d by t h e s e l f - i n s u r e d e m p l o y e r . The c l a i m was c l o s e d 
by D e t e r m i n a t i o n O r d e r on J a n u a r y 6, 1986 w i t h a w a r d s o f t e m p o r a r y 
t o t a l d i s a b i l i t y and 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 
On J a n u a r y 30, 1986, c l a i m a n t t i m e l y f i l e d a h e a r i n g r e q u e s t 
r a i s i n g i s s u e s o f t e m p o r a r y p a r t i a l d i s a b i l i t y , t e m p o r a r y t o t a l 
d i s a b i l i t y , s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y and u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . A h e a r i n g was s e t f o r O c t o b e r 1 7 , 
1986 . 

The h e a r i n g was l a t e r p o s t p o n e d and t h e c a s e p l a c e d i n 
i n a c t i v e s t a t u s w h i l e c l a i m a n t p a r t i c i p a t e d i n an a u t h o r i z e d 
t r a i n i n g p r o g r a m (ATP) f r o m F e b r u a r y 1986 t h r o u g h June 1987. 
S h o r t l y b e f o r e t h a t t r a i n i n g p e r i o d e n d e d , a r e q u e s t f o r 
a u t h o r i z a t i o n o f f u r t h e r t r a i n i n g s e r v i c e s was s u b m i t t e d t o t h e 
R e h a b i l i t a t i o n Review D i v i s i o n (RRD). T h a t r e q u e s t was d e n i e d i n 
Sept e m b e r 1987. N o t w i t h s t a n d i n g t h e d e n i a l , t h e e m p l o y e r 
a p p a r e n t l y f u n d e d f u r t h e r t r a i n i n g s e r v i c e s and c o n t i n u e d t o pay 
t e m p o r a r y t o t a l d i s a b i l i t y . -1093-



The c a s e was t a k e n f r o m i n a c t i v e s t a t u s and s e t f o r 
h e a r i n g on November 23, 1987. P r i o r t o h e a r i n g , b o t h p a r t i e s 
i n f o r m e d t h e R e f e r e e t h a t t h e c l a i m had been r e o p e n e d due t o 
c l a i m a n t ' s p a r t i c i p a t i o n i n an ATP. On t h a t b a s i s , t h e e m p l o y e r ' s 
c o u n s e l moved f o r p o s t p o n e m e n t o f t h e h e a r i n g . On November 9, 
198 7 , t h e R e f e r e e i n i t i a l l y d e n i e d t h e m o t i o n and d i s m i s s e d t h e 
c a s e w i t h o u t p r e j u d i c e , b u t l a t e r v a c a t e d t h e d i s m i s s a l o r d e r . 

The c a s e was a g a i n s e t f o r h e a r i n g on F e b r u a r y 10, 
1988. However, p r i o r t o h e a r i n g , t h e e m p l o y e r ' s c o u n s e l i n f o r m e d 
t h e R e f e r e e t h a t c l a i m a n t w o u l d be e n r o l l e d i n an ATP t h r o u g h a t 
l e a s t A p r i l 1 9 8 8, and r e q u e s t e d t h a t t h e c a s e be p l a c e d i n 
i n a c t i v e s t a t u s u n t i l t h a t t i m e . The R e f e r e e t h e n e n t e r e d t h e 
J a n u a r y 22, 1988 o r d e r now b e f o r e us on r e v i e w , d i s m i s s i n g 
c l a i m a n t ' s h e a r i n g r e q u e s t " w i t h o u t p r e j u d i c e p r e s e r v i n g t o h i m 
a l l i s s u e s r a i s e d t h e r e i n . " 

Under t h e t e r m s o f t h e " S t i p u l a t e d O r d e r , " t h e p a r t i e s 
a g r e e t h a t : ( 1 ) t h e R e f e r e e ' s d i s m i s s a l o r d e r s h a l l be s e t a s i d e 
and t h e m a t t e r remanded t o t h e H e a r i n g s D i v i s i o n t o be p l a c e d i n 
i n a c t i v e s t a t u s p e n d i n g c l a i m c l o s u r e ; ( 2 ) t h e e m p l o y e r w a i v e s any 
c l a i m o f o f f s e t o r o v e r p a y m e n t based upon t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n p a i d on o r b e f o r e t h e d a t e o f t h e s t i p u l a t i o n o r any 
suc h c o m p e n s a t i o n t o be p a i d p u r s u a n t t o f u t u r e p a r t i c i p a t i o n i n 
t r a i n i n g p r o g r a m s ; and ( 3 ) when c l a i m a n t ' s c l a i m i s c l o s e d by 
D e t e r m i n a t i o n O r d e r a f t e r c o m p l e t i o n o f t h e ATP, a l l i s s u e s 
a r i s i n g f r o m t h e p r i o r D e t e r m i n a t i o n O r d e r o f J a n u a r y 6, 1986 
s h a l l be f u l l y p r e s e r v e d f o r h e a r i n g , p r o v i d e d - t h a t he t i m e l y 
r e q u e s t s a h e a r i n g on t h a t p ost-ATP D e t e r m i n a t i o n O r d e r . 

CONCLUSIONS OF LAW AND OPINION 

A t t h e o u t s e t , we d e c l i n e t o a p p r o v e t h e " S t i p u l a t e d 
O r d e r " s u b m i t t e d by t h e p a r t i e s , because i t s t i p u l a t e s t h a t t h e 
R e f e r e e c o m m i t t e d r e v e r s i b l e e r r o r and t h a t we s h o u l d p r o c e s s 
c a s e s d i f f e r e n t l y t h a n we do. A l t h o u g h t h e p a r t i e s have a r i g h t 
t o s t i p u l a t e t o a r e s o l u t i o n o f t h e i r d i s p u t e , e.g., amount o f 
d i s a b i l i t y a w a r d , t h e y have no r i g h t t o s t i p u l a t e t o s u c h m a t t e r s 
as B o a r d j u r i s d i c t i o n o r o t h e r q u e s t i o n s o f l a w and no r i g h t t o 
a l t e r B o a r d p r o c e d u r e by a g r e e m e n t . 

We now r e v i e w t h e R e f e r e e ' s d i s m i s s a l o r d e r . We 
r e c e n t l y h e l d t h a t , as a m a t t e r o f B o a r d p o l i c y , a r e q u e s t f o r 
h e a r i n g on a D e t e r m i n a t i o n O r d e r s h o u l d n o t be d i s m i s s e d when t h e 
i s s u e o f p e r m a n e n t p a r t i a l d i s a b i l i t y c a n n o t be l i t i g a t e d b e c a u s e 
t h e c l a i m a n t was no l o n g e r m e d i c a l l y s t a t i o n a r y . R o b e r t L. 
Murphy, 40 Van N a t t a 442 (19.88). I n t h a t c a s e , c l a i m a n t r e q u e s t e d 
a h e a r i n g on a D e t e r m i n a t i o n O r d e r , b u t p r i o r t o t h e h e a r i n g , h i s 
c l a i m was r e o p e n e d f o r s u r g e r y . A f t e r t h e o n e - y e a r l i m i t a t i o n s 
p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on t h e D e t e r m i n a t i o n O r d e r 
had e x p i r e d , c l a i m a n t s o u g h t t o have h i s case t a k e n o f f t h e d o c k e t 
w h i l e p r e s e r v i n g h i s r i g h t t o l i t i g a t e i s s u e s a r i s i n g f r o m t h e 
p r i o r D e t e r m i n a t i o n O r d e r . However, t h e R e f e r e e d i s m i s s e d h i s 
h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e , and c l a i m a n t r e q u e s t e d B o a r d 
r e v i e w . We r e v e r s e d t h e R e f e r e e ' s o r d e r and r e i n s t a t e d t h e 
h e a r i n g r e q u e s t . We r e a s o n e d t h a t , i f t h e d i s m i s s a l o r d e r w e r e 
u p h e l d , c l a i m a n t w o u l d be u n a b l e t o c o n t e s t t h e D e t e r m i n a t i o n 
O r d e r ' s award o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
M o r e o v e r , a l t h o u g h c l a i m a n t c o u l d have l i t i g a t e d t h e i s s u e o f 
p e r m a n e n t p a r t i a l d i s a b i l i t y a f t e r i s s u a n c e o f a new D e t e r m i n a t i o n 
O r d e r , he w o u l d have had t h e b u r d e n o f p r o v i n g t h a t he had become 
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more d i s a b l e d s i n c e t h e f i r s t D e t e r m i n a t i o n O r d e r because t h e 
f i r s t D e t e r m i n a t i o n O r d e r w o u l d have been f i n a l and t h e l a w o f t h e 
c a s e . See S t e p p v. SAIF, 78 Or App 438, 441-42 ( 1 9 8 6 ) . 

L i k e t h e c l a i m a n t i n M u r p h y , t h i s c l a i m a n t s o u g h t t o 
h a v e h i s c a se t a k e n o f f t h e d o c k e t w h i l e p r e s e r v i n g h i s r i g h t t o 
l i t i g a t e i s s u e s a r i s i n g f r o m t h e p r i o r D e t e r m i n a t i o n O r d e r . The 
c r u c i a l d i s t i n c t i o n i s t h a t , w h e r e a s t h e c l a i m i n Murphy was 
r e o p e n e d f o r a g g r a v a t i o n , t h i s c l a i m was r e o p e n e d f o r an ATP. 
A f t e r c o m p l e t i o n o f t h e ATP, c l a i m a n t i s e n t i t l e d t o a new 
d e t e r m i n a t i o n o f t h e e x t e n t o f h i s p e r m a n e n t p a r t i a l d i s a b i l i t y 
w i t h o u t r e g a r d t o a p r i o r award o f c o m p e n s a t i o n . Former ORS 
6 5 6 . 2 6 8 ( 5 ) ; W a t k i n s v. F r e d Meyer, 79 Or App 5 2 1 , 524-25 ( 1 9 8 6 ) . 
A c c o r d i n g l y , c l a i m a n t may seek a g r e a t e r o r l e s s e r p e r m a n e n t 
p a r t i a l d i s a b i l i t y award i n t h e p o s t - A T P D e t e r m i n a t i o n O r d e r t h a n 
t h a t a warded i n t h e p r i o r O r d e r w i t h o u t s h o w i n g a change i n h i s 
c o n d i t i o n . Hanna v. SAIF, 65 Or App 649, 652 ( 1 9 8 3 ) . For t h a t 
r e a s o n , when t h e s o l e i s s u e f o r l i t i g a t i o n i s e x t e n t o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y b u t l i t i g a t i o n c a n n o t p r o c e e d due t o r e o p e n i n g 
o f t h e c l a i m f o r ATP, d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t 
w o u l d n o t harm h i s i n t e r e s t s . 

T h e r e i s some s u g g e s t i o n t h a t p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s t h e s o l e i s s u e f o r l i t i g a t i o n h e r e ; h o w e v e r , we a r e 
n o t so p e r s u a d e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g r a i s e d i s s u e s o f 
t e m p o r a r y d i s a b i l i t y , i n a d d i t i o n t o p e r m a n e n t d i s a b i l i t y . 
T h e r e f o r e , i f we d i s m i s s u n d e r t h e s e c i r c u m s t a n c e s , c l a i m a n t w o u l d 
be u n a b l e t o c o n t e s t t h e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n awarded 
by D e t e r m i n a t i o n O r d e r on J a n u a r y 6, 1986, b e c a u s e t h e s t a t u t o r y 
o n e - y e a r l i m i t a t i o n s p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on 
t h e D e t e r m i n a t i o n O r d e r has p a s s e d . See f o r m e r ORS 6 5 6 . 3 1 9 ( 4 ) . 
G i v e n t h e p o t e n t i a l harm t o c l a i m a n t ' s i n t e r e s t s , we r e v e r s e t h e 
R e f e r e e ' s o r d e r o f d i s m i s s a l and r e i n s t a t e c l a i m a n t ' s h e a r i n g 
r e q u e s t . I f t h e c l a i m i s no l o n g e r o p e n , t h e c a s e may be 
s c h e d u l e d f o r h e a r i n g . I f t h e c l a i m r e m a i n s o p e n , t h e h e a r i n g may 
be d e f e r r e d u n d e r t h e B o a r d r u l e s . 

ORDER 

The R e f e r e e ' s d i s m i s s a l o r d e r d a t e d J a n u a r y 22, 1988 i s 
r e v e r s e d . C l a i m a n t ' s h e a r i n g r e q u e s t d a t e d J a n u a r y 30, 1986 i s 
r e i n s t a t e d . T h i s case i s remanded t o t h e H e a r i n g s D i v i s i o n f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

LINDA L. CARROLL, Claimant WCB 87-17793 
Peter 0. Hansen, Claimant's Attorney September 2, 1988 
Mark Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e F i n k ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y award f o r a back i n j u r y f r o m 15 p e r c e n t (48 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 25 p e r c e n t (80 
d e g r e e s ) . E n c l o s e d w i t h h e r a p p e l l a t e b r i e f s , c l a i m a n t has 
s u b m i t t e d s e v e r a l n o t e s and r e p o r t s f r o m h e r p h y s i c a l t h e r a p i s t 
and t r e a t i n g p s y c h o l o g i s t , some o f w h i c h a r e d a t e d p o s t - h e a r i n g . 
Such a s u b m i s s i o n i s t r e a t e d as a m o t i o n f o r remand t o t h e R e f e r e e 
f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . Judy A. B r i t t o n , 37 Van 
N a t t a 1262 ( 1 9 8 5 ) . We deny t h e m o t i o n f o r remand and a f f i r m t h e 
R e f e r e e ' s o r d e r . -1095-



ISSUE 

Remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

E x t e n t o f p e r m a n e n t d i s a b i l i t y . 

FINDINGS OF FACT 

On J a n u a r y 13, 1986, w h i l e w o r k i n g as a j a n i t o r , 
c l a i m a n t i n c u r r e d a compe n s a b l e i n j u r y when she f e l l on a s t a i r w a y 
s l i d i n g down t h r e e s t e p s . Dr. L a n g s t o n , o r t h o p e d i s t , d i a g n o s e d a 
c o n t u s i o n o f t h e l e f t b u t t o c k . C l a i m a n t r e c e i v e d c o n s e r v a t i v e 
t r e a t m e n t . 

On O c t o b e r 20, 1986, t h e O r t h o p a e d i c C o n s u l t a n t s 
c o n d u c t e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . The t e s t s r e v e a l e d 
no o b j e c t i v e e v i d e n c e f o r h e r c o m p l a i n t s . 

C l a i m a n t has a h i s t o r y o f e m o t i o n a l and p s y c h o l o g i c a l 
p r o b l e m s . P u r s u a n t t o a March 1987 s t i p u l a t i o n , t h e SAIF 
C o r p o r a t i o n a g r e e d t o a c c e p t h er c l a i m f o r an a d j u s t m e n t d i s o r d e r 
i n s o f a r as i t r e s u l t e d f r o m h e r compe n s a b l e i n j u r y . 

A November 17, 1987 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
15 p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y as w e l l as 
t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d o f J a n u a r y 13, 1986, 
t h r o u g h O c t o b e r 12, 1987. 

C l a i m a n t was 46 y e a r s o l d a t t h e t i m e o f h e a r i n g . She 
o b t a i n e d h e r GED and has c o m p l e t e d s e v e r a l h o u r s o f c o l l e g e 
c r e d i t . I n a d d i t i o n , she i s a l i c e n s e d c o s m e t o l o g i s t . 

C l a i m a n t has t r a n s f e r a b l e s k i l l s i n t h e a r e a s o f 
i n s t i t u t i o n a l j a n i t o r i a l p r a c t i c e s and b a s i c s e c u r i t y p r o c e d u r e s . 
Her v o c a t i o n a l f i l e was c l o s e d due t o h e r r e p e a t e d f a i l u r e t o 
c o o p e r a t e and p r o v i d e r e q u e s t e d i n f o r m a t i o n n e c e s s a r y t o 
v o c a t i o n a l a s s i s t a n c e . 

A f t e r h e a r i n g and o b s e r v i n g c l a i m a n t , t h e R e f e r e e 
q u e s t i o n e d h e r c r e d i b i l i t y as a w i t n e s s . We d e f e r t o t h i s f i n d i n g 
and r e l y on t h e m e d i c a l e v i d e n c e c o n c e r n i n g t h e e x t e n t o f 
p e r m a n e n t i m p a i r m e n t r e s u l t i n g f r o m t h e c o m p e n s a b l e i n j u r y . 

T h e r e a r e no o b j e c t i v e m e d i c a l f i n d i n g s t o s u p p o r t 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f p a i n . However, we f i n d t h a t 
she has s u s t a i n e d p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h e r 
co m p e n s a b l e a d j u s t m e n t r e a c t i o n . We f i n d h e r p e r m a n e n t i m p a i r m e n t 
r e s u l t i n g f r o m t h e compe n s a b l e i n j u r y and i t s r e s i d u a l s t o be i n 
t h e m i l d r a n g e . 

C l a i m a n t has s u b m i t t e d s e v e r a l n o t e s and l e t t e r s f r o m 
her p h y s i c a l t h e r a p i s t and t r e a t i n g p s y c h o l o g i s t . Some o f t h e s e 
m a t e r i a l s c o n c e r n t h e c o u r s e o f h e r t r e a t m e n t p r i o r t o t h e d a t e o f 
h e a r i n g . O t h e r s p e r t a i n t o h e r p s y c h o l o g i c a l c o n d i t i o n and 
v o c a t i o n a l c a p a b i l i t i e s s u b s e q u e n t t o t h e h e a r i n g . These 
m a t e r i a l s , w h i c h a r e o t h e r w i s e n o t i n t h e r e c o r d , a r e e i t h e r 
c u m u l a t i v e o r n o t germane t o t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y as o f t h e d a t e o f h e a r i n g . 

We f i n d t h a t t h e r e c o r d has n o t been i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 

-1096-



CONCLUSIONS OF LAW AND OPINION 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand, i t 
must be e s t a b l i s h e d t h a t t h e e v i d e n c e r e l e v a n t t o t h e i s s u e s 
r a i s e d i n t h e r e q u e s t was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e 
t h e h e a r i n g . B e r n a r d L. O s b o r n , 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , 
a f f ' d mem. 80 Or App 152 ( 1 9 8 6 ) . 

H e r e , we a r e n o t p e r s u a d e d t h a t t h e r e c o r d has been 
e i t h e r i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . We c o n s i d e r t h e s u b m i t t e d m a t e r i a l s e i t h e r c u m u l a t i v e 
o r i r r e l e v a n t t o t h e q u e s t i o n a t hand, w h i c h i s t h e e x t e n t o f 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y as o f t h e d a t e o f h e a r i n g . 
A c c o r d i n g l y , we deny t h e m o t i o n f o r remand and p r o c e e d t o t h e 
m e r i t s o f t h e c a s e . 

The R e f e r e e awarded 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . We a g r e e w i t h t h e award f o r t h e f o l l o w i n g 
r e a s o n s . 

M e d i c a l e v i d e n c e i s n o t s t a t u t o r i l y r e q u i r e d t o 
e s t a b l i s h t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y . G a r b u t t v. SAIF, 
297 Or 148 ( 1 9 8 4 ) . Y e t , i f we f i n d a w o r k e r ' s t e s t i m o n y 
i n s u f f i c i e n t t o r e s o l v e a c o m p l i c a t e d m e d i c a l i s s u e , we may 
r e q u i r e e x p e r t m e d i c a l o p i n i o n t o r e s o l v e t h e i s s u e p r e s e n t e d . 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

A f t e r c o n d u c t i n g o u r de novo r e v i e w o f t h e m e d i c a l and 
l a y e v i d e n c e , t h e p r e p o n d e r a n c e o f t h e e v i d e n c e e s t a b l i s h e s t h a t 
t h e c o m p e n s a b l e i n j u r y and i t s r e s i d u a l s have r e s u l t e d i n a 
p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y . See ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
r e a c h i n g t h i s c o n c l u s i o n , we f i n d t h e o p i n i o n o f Dr. W o r t h i n g t o n , 
c l i n i c a l p s y c h o l o g i s t , t o be p e r s u a s i v e . Dr. W o r t h i n g t o n , who 
t r e a t e d c l a i m a n t a t t h e b e h e s t o f her a t t e n d i n g p h y s i c i a n , 
c o n c l u d e d t h a t she was s u f f e r i n g f r o m an a d j u s t m e n t d i s o r d e r w i t h 
d e p r e s s i o n and p s y c h o l o g i c a l f a c t o r s a f f e c t i n g h e r p h y s i c a l 
c o n d i t i o n . I t was Dr. W o r t h i n g t o n ' s o p i n i o n t h a t , a l t h o u g h 
c l a i m a n t was p r e d i s p o s e d t o a p s y c h o l o g i c a l r e a c t i o n by v i r t u e o f 
a p r e m o r b i d p e r s o n a l i t y , t h e m a j o r cause o f h e r a d j u s t m e n t 
d i s o r d e r was t h e compensable i n j u r y . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h e 
e x t e n t o f h e r pe r m a n e n t d i s a b i l i t y by " c l e a r and c o n v i n c i n g 
e v i d e n c e . " T h i s s t a t e m e n t a p p a r e n t l y i s i n r e s p o n s e t o t h e 
c u r r e n t v e r s i o n o f ORS 6 5 6 . 2 8 3 ( 7 ) , w h i c h p r o v i d e s t h a t : 

" [ N j o t h i n g i n t h i s s e c t i o n s h a l l be 
c o n s t r u e d t o p r e v e n t o r l i m i t t h e r i g h t o f 
a w o r k e r , i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
t o p r e s e n t e v i d e n c e a t h e a r i n g and t o 
e s t a b l i s h by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e d e g r e e o f p e r m a n e n t d i s a b i l i t y 
s u f f e r e d by t h e c l a i m a n t i s more o r l e s s 
t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e 
s t a n d a r d s a d o p t e d by t h e d i r e c t o r u n d e r ORS 
656. 726. " 
Thus, t h e " c l e a r and c o n v i n c i n g e v i d e n c e " t e s t does n o t 

a p p l y t o c a s e s t o w h i c h we do n o t a p p l y t h e d i s a b i l i t y s t a n d a r d s 
a d o p t e d by t h e D i r e c t o r u n d e r ORS 656.726. These s t a n d a r d s were 
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a d o p t e d J u l y 1 , 1988 and a r e a p p l i c a b l e t o a l l c l a i m s c l o s e d on o r 
a f t e r t h a t d a t e . See OAR 436-35-003. M o r e o v e r , t h e d i s a b i l i t y 
r a t i n g s t a n d a r d s a d o p t e d by t h e D i r e c t o r a p p l y t o h e a r i n g s 
c o n d u c t e d on and a f t e r J u l y 1 , 1988 and o n l y t o c l a i m s c l o s e d and 
e v a l u a t e d by t h e E v a l u a t i o n S e c t i o n , i n s u r e r s , and s e l f - i n s u r e d 
e m p l o y e r s on and a f t e r J u l y 1 , 1988, where a c l a i m a n t l a s t became 
m e d i c a l l y s t a t i o n a r y on and a f t e r J a n u a r y 1 , 1988. See OAR 
438-10-005, ( E f f e c t i v e J u l y 1 , 1988, WCB Admin. O r d e r 2 - 1 9 8 8 ) . 

Inasmuch as t h e s e s t a n d a r d s were n e i t h e r a d o p t e d n o r 
e f f e c t i v e a t t h e t i m e o f h e a r i n g , t h e " c l e a r and c o n v i n c i n g 
e v i d e n c e " b u r d e n o f p r o o f d i d n o t a p p l y i n any way. C o n s e q u e n t l y , 
t h e e v i d e n c e c o n c e r n i n g t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y 
r e s u l t i n g f r o m t h e comp e n s a b l e i n j u r y must be e s t a b l i s h e d by a 
p r e p o n d e r a n c e . H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 51 ( 1 9 7 9 ) . 
C o n s i d e r i n g t h a t b u r d e n o f p r o o f , we p r o c e e d t o r a t e t h e e x t e n t o f 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , 
we c o n s i d e r h e r p s y c h o l o g i c a l i m p a i r m e n t and a l l o f t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 et. s e q . 
We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 
( 1 9 8 4 ) ; F r a i j o v. F r e d N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 
A f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , we a g r e e w i t h t h e 
R e f e r e e t h a t a 25 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a d e q u a t e l y c o m p e n s a t e d c l a i m a n t f o r her c o m p e n s a b l e back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 8, 1988 i s a f f i r m e d . 

VINCENT M. CELLERINI, Claimant WCB 87-14640 
Burt , et a l . , Claimant's Attorneys September 2, 1988 
Kevin L. Mannix, Defense Attorney Order on Review 

R e v i e w e d by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e McMurdo's o r d e r 
w h i c h : ( 1 ) f o u n d t h a t h i s l o w back and r i g h t a n k l e i n j u r y c l a i m 
was n o t p r e m a t u r e l y c l o s e d ; and ( 2 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r 
t h a t awarded 10 p e r c e n t (13.5 d e g r e e s ) s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e r i g h t f o o t 
( a n k l e ) and 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a l o w back i n j u r y . 

We m o d i f y t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n O r d e r award o f 10 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y , and a f f i r m t h e r e m a i n d e r o f t h e o r d e r . 

ISSUES 

1 . P r e m a t u r e c l a i m c l o s u r e 

2. E x t e n t o f s c h e d u l e d d i s a b i l i t y 

3. E x t e n t o f u n s c h e d u l e d d i s a b i l i t y 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . We f i n d t h a t c l a i m a n t ' s r i g h t a n k l e 
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i m p a i r m e n t i s m i l d . We f u r t h e r f i n d t h a t c l a i m a n t i s c a p a b l e o f 
p e r f o r m i n g l i g h t work o n l y and has s u s t a i n e d m i l d p e r m a n e n t 
i m p a i r m e n t f r o m t h e l o w back i n j u r y . 

CONCLUSIONS AND OPINION 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f l a w and o p i n i o n on 
t h e p r e m a t u r e c l a i m c l o s u r e i s s u e . 
E x t e n t o f s c h e d u l e d d i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
i s t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due 
t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . Dr. A n d e r s o n r a t e d 
c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t as m i l d . However, t h a t r a t i n g 
a p p e a r e d t o a d d r e s s b o t h l o w back and r i g h t a n k l e i m p a i r m e n t . 
N e v e r t h e l e s s , we a r e p e r s u a d e d by c l a i m a n t ' s t e s t i m o n y r e g a r d i n g 
h i s a n k l e p r o b l e m s t h a t t h e l o s s o f use o r f u n c t i o n o f h i s f o o t 
due t o t h e a n k l e i n j u r y i s i n d e e d m i l d . • 

A l t h o u g h c l a i m a n t c i t e s o t h e r e v i d e n c e s u g g e s t i n g h i s 
a n k l e i m p a i r m e n t t o be more s e v e r e , we a r e n o t so p e r s u a d e d . 
Dr. A n d e r s o n , i n a September 22, 1987 c h a r t n o t e , r e p o r t e d t h a t 
h i s e x a m i n a t i o n r e v e a l e d r e s t r i c t e d m o t i o n w i t h p a i n a t t h e 
e x t r e m e s . However, i t i s u n c l e a r w h e t h e r t h e r e p o r t a d d r e s s e d 
r i g h t a n k l e m o t i o n o r l o w back m o t i o n . M o r e o v e r , t h a t r e p o r t 
f a i l s t o q u a n t i f y t h e d e g r e e o f m o t i o n l o s s and i s , t h e r e f o r e , 
l e s s u s e f u l t h a n i t m i g h t have been i n o u r d e t e r m i n a t i o n o f l o s s 
o f use o r f u n c t i o n . A p h y s i c a l , c a p a c i t y e v a l u a t i o n r e p o r t , w h i c h 
m e r e l y d e s c r i b e d c l a i m a n t ' s a n k l e l i m i t a t i o n as " s i g n i f i c a n t , " 
s u f f e r s , f r o m s i m i l a r l a c k , o f c l a r i t y . G i v e n o u r f i n d i n g t h a t 
c l a i m a n t ' s a n k l e i m p a i r m e n t was m i l d , we c o n c l u d e t h a t he was 
a d e q u a t e l y c o m p e n s a t e d by t h e D e t e r m i n a t i o n O r d e r award o f 10 
p e r c e n t s c h e d u l e d d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f 
h i s r i g h t f o o t . 

E x t e n t o f u n s c h e d u l e d d i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
co m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g t h e l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 
436-30-380 e t s e q . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e 
Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. F r e d N. Bay News Co., 59 Or 
App 260, 269 ( 1 9 8 2 ) . 

Based on o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we f i n d t h a t c l a i m a n t has s u s t a i n e d a m i l d p e r m a n e n t 
i m p a i r m e n t f r o m t h e l o w back i n j u r y , w h i c h has p r e v e n t e d h i m f r o m 
r e t u r n i n g t o h i s j o b - a t - i n j u r y as a f r o n t - e n d l o a d e r o p e r a t o r . 
C l a i m a n t ' s 49 y e a r s o f age and h i s p r i m a r i l y manual work 
e x p e r i e n c e f u r t h e r i m p a c t h i s e a r n i n g c a p a c i t y . A f t e r c o n s i d e r i n g 
t h e a f o r e m e n t i o n e d f a c t o r s , we c o n c l u d e t h a t c l a i m a n t w o u l d be 
a d e q u a t e l y c ompensated by a 25 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award f o r h i s c ompensable l o w back i n j u r y . 
A c c o r d i n g l y , we m o d i f y t h e R e f e r e e ' s o r d e r . 

The i n s u r e r ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on Bo a r d r e v i e w . OAR 
4 3 8 - 1 5 - 0 2 0 ( 2 ) . However, we c a n n o t a u t h o r i z e a c l i e n t - p a i d f e e 
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u n l e s s t h e i n s u r e r ' s c o u n s e l f i l e s an e x e c u t e d a t t o r n e y r e t a i n e r 
a g r e e m e n t . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) . Because no s u c h a g r e e m e n t has been 
r e c e i v e d t o d a t e , a c l i e n t - p a i d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988 i s m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e 10 p e r c e n t (32 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y awarded by D e t e r m i n a t i o n 
O r d e r , c l a i m a n t i s awarded 15 p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y , g i v i n g h im a t o t a l u n s c h e d u l e d award t o d a t e 
o f 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a 
low back i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o ex c e e d $3,800 

ROGER D. McCOMMON, JR., Claimant WCB 85-11207 & 85-13700 
C0NDER0GA SUPPLY CO. dba September 2, 1988 
Chase Mechanical Service, Employer Order on Review 
Larry A. Dawson, Claimant's Attorney 
Michael Esler, Attorney 
Les Huntsinger (SAIF), Defense Attorney 
Carl M. Davis, Ass't. Attorney General 

Reviewed by Board Members F e r r i s and C r i d e r . 

B a r r y B u t c h e r ( " B u t c h e r " ) , s t y l i n g h i m s e l f " i n t e r v e n o r , " 
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e F i n k ' s o r d e r t h a t : 
( 1 ) e x c l u d e d e v i d e n c e on c l a i m a n t ' s a l l e g e d c o r p o r a t e o w n e r s h i p 
and management r e s p o n s i b i l i t i e s ; ( 2 ) s e t a s i d e t h a t p o r t i o n o f t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t ' s P r o p o s e d and F i n a l O r d e r w h i c h 
f o u n d c l a i m a n t was d o i n g b u s i n e s s as Conderoga S u p p l y ; and ( 3 ) 
f o u n d t h a t c l a i m a n t was a s u b j e c t employee o f a n o n c o m p l y i n g 
e m p l o y e r . We a f f i r m . 

ISSUES 

1 . Whether t h e R e f e r e e c o m m i t t e d r e v e r s i b l e e r r o r by 
e x c l u d i n g e v i d e n c e r e g a r d i n g c l a i m a n t ' s a l l e g e d c o r p o r a t e 
o w n e r s h i p and management r e s p o n s i b i l i t i e s . 

2. Whether c l a i m a n t was an o f f i c e r o r d i r e c t o r o f 
Conderoga S u p p l y Co. and owner o f a s u b s t a n t i a l i n t e r e s t i n t h a t 
c o r p o r a t i o n . 

3. I f c l a i m a n t was n o t an o f f i c e r o r d i r e c t o r and d i d 
n o t own a s u b s t a n t i a l i n t e r e s t i n Conderoga S u p p l y , was c l a i m a n t a 
s u b j e c t employee o f t h a t c o r p o r a t i o n . 

FINDINGS OF FACT 

E a r l y i n 1984, B u t c h e r , a c e r t i f i e d p u b l i c a c c o u n t a n t , 
h i r e d c l a i m a n t , a p l u m b e r , t o do p l u m b i n g work on some new houses 
t h a t he was c o n s t r u c t i n g . A t t h e t i m e , c l a i m a n t was h a v i n g 
e x t r e m e d i f f i c u l t i e s w i t h c r e d i t o r s and d r u g abuse. These 
p r o b l e m s came t o t h e a t t e n t i o n o f B u t c h e r who s u g g e s t e d t o 
c l a i m a n t t h a t he use B u t c h e r ' s d o r m a n t c o r p o r a t i o n , Conderoga 
S u p p l y Co. ( " C o n d e r o g a " ) , t o s h i e l d h i s p l u m b i n g e q u i p m e n t , 
i n v e n t o r y and p e r s o n a l v e h i c l e f r o m c r e d i t o r s ' l i e n s . B u t c h e r d i d 
n o t make t h i s s u g g e s t i o n o u t o f any sense o f C h r i s t i a n c h a r i t y , 
b u t r a t h e r , t o e x p l o i t c l a i m a n t f o r p e r s o n a l g a i n . 
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On A u g u s t 18, 1977, Conderoga was i n c o r p o r a t e d by 
B u t c h e r . He and h i s f a t h e r were t h e o f f i c e r s and d i r e c t o r s . At 
no t i m e on o r p r i o r t o November 6, 1984 was c l a i m a n t e v e r an 
o f f i c e r o r d i r e c t o r o f Conderoga. At a l l t i m e s p r i o r t o i t s s a l e 
i n e a r l y 1985, B u t c h e r owned o n e - t h i r d i n t e r e s t ; h i s f a t h e r owned 
o n e - t h i r d i n t e r e s t ; and, a l t h o u g h he was unaware o f i t u n t i l one 
day b e f o r e h e a r i n g , W i l l i a m A l e x a n d e r owned o n e - t h i r d i n t e r e s t . 

I n May and June o f 1984 c l a i m a n t e n t e r e d a d r u g abuse 
t r e a t m e n t p r o g r a m f o r a l c o h o l and c o c a i n e a d d i c t i o n . 

On June 1 1 , 1984, B u t c h e r and h i s f a t h e r h e l d a 
c o r p o r a t e m e e t i n g r e g a r d i n g t h e f u t u r e o f Conderoga. B u t c h e r ' s 
f a t h e r a g r e e d t h a t he w o u l d g i v e h i s s t o c k t o c l a i m a n t s i n c e t h e 
s t o c k had no v a l u e ; he a l s o a g r e e d t o t e n d e r h i s r e s i g n a t i o n as 
p r e s i d e n t o f t h e c o r p o r a t i o n . 

On J u l y 25, 1984, c l a i m a n t a g r e e d t o t r a n s f e r a l l o f h i s 
o w n e r s h i p i n t e r e s t i n h i s p l u m b i n g e q u i p m e n t , i n v e n t o r y and 
p e r s o n a l v e h i c l e t o , Conderoga S u p p l y w i t h t h e u n d e r s t a n d i n g t h a t 
B u t c h e r w o u l d s e l l t h e c o r p o r a t i o n t o h i m a t some t i m e i n t h e 
f u t u r e . C l a i m a n t r e c e i v e d no o w n e r s h i p i n t e r e s t i n Conderoga. 
W h i l e w o r k i n g f o r Conderoga, B u t c h e r p a i d c l a i m a n t $500 e v e r y two 
weeks and p a i d c l a i m a n t ' s m o n t h l y house p a y m e n t s . C l a i m a n t b i d on 
p l u m b i n g j o b s and h i r e d employees t o a s s i s t him i n t h e w o r k . 
Those employees were a l s o p a i d by B u t c h e r . 

C o n t r a r y t o h i s i n t e n t as e x p r e s s e d a t t h e June 1 1 , 1984 
c o r p o r a t e m e e t i n g , B u t c h e r ' s f a t h e r n e v e r d i d a c t u a l l y t r a n s f e r 
h i s o n e - t h i r d o w n e r s h i p i n t e r e s t i n Conderoga t o c l a i m a n t ; n e i t h e r 
d i d W i l l i a m A l e x a n d e r . F i n a l l y , B u t c h e r h i m s e l f n e v e r t r a n s f e r r e d 
h i s o n e - t h i r d i n t e r e s t t o c l a i m a n t . At no t i m e were any o f t h e s e 
t h r e e o w n e r s h i p i n t e r e s t s t r a n s f e r r e d t o c l a i m a n t . T h e r e f o r e , on 
November 6> 1984,, when c l a i m a n t i n j u r e d h i s l o w b a c k , he was n o t a 
d i r e c t o r o r o f f i c e r o f Conderoga and d i d n o t have a s u b s t a n t i a l 
o w n e r s h i p i n t h e c o r p o r a t i o n . I n f a c t , he had no o w n e r s h i p a t 
a l l , m e r e l y a p r o m i s e o f f u t u r e o w n e r s h i p . 

On November 6, 1984, c l a i m a n t s t r a i n e d h i s l o w back 
w h i l e s e t t i n g s o l a r p a n e l s i n a r o o f t o p i n s t a l l a t i o n . He f e l t 
i m m e d i a t e l o w back p a i n and was t a k e n t o emergency m e d i c a l c a r e a t 
a n e a r b y h o s p i t a l . ' When c l a i m a n t was i n j u r e d , he was w o r k i n g as 
an employee o f Conderoga. 

On December 20, 1984, B u t c h e r a l o n e s i g n e d a l e t t e r 
o f f e r i n g t o s e l l a l l o f t h e s t o c k o f Conderoga t o Chuck J o n e s . 

I n J a n u a r y 1985 B u t c h e r s o l d Conderoga t o Mr. J o n e s . 
S i n c e Jones w o u l d n o t buy Conderoga w i t h o u t c l a i m a n t ' s c o n t i n u e d 
e m p l o y m e n t , c l a i m a n t a g r e e d t o t h e s a l e o f h i s p l u m b i n g e q u i p m e n t , 
i n v e n t o r y and v e h i c l e a l o n g w i t h t h e c o r p o r a t i o n . 

B u t c h e r a l o n e . s i g n e d e v e r y n e g o t i a t e d c h e c k on t h e 
Conderoga a c c o u n t , i n c l u d i n g c h e c k s w r i t t e n w e l l a f t e r t h e s a l e o f 
a s s e t s t o Mr. J o n e s . 

On A u g u s t 9, 1985, B u t c h e r a l o n e a p p l i e d f o r 
r e i n s t a t e m e n t o f Conderoga's c o r p o r a t e s t a t u s a f t e r i t had been 
i n v o l u n t a r i l y d i s s o l v e d on December 6, 1984. 

On September 5, 1985, t h e W o r k e r s ' C o m p e n s a t i o n 
D e p a r t m e n t i s s u e d a P r o p o s e d and F i n a l O r d e r w h i c h f o u n d t h a t 
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c l a i m a n t had been d o i n g b u s i n e s s as a s o l e p r o p r i e t o r w h i c h 
e m p l o y e d s u b j e c t w o r k e r s f r o m May 15, 1984 t o J a n u a r y 2, 1985. 
The O r d e r f u r t h e r d e c l a r e d t h a t d u r i n g t h e a f o r e m e n t i o n e d t i m e 
p e r i o d , Conderoga was a n o n c o m p l y i n g e m p l o y e r . I n a s e p a r a t e 
l e t t e r t o t h e SAIF C o r p o r a t i o n , t h e D e p a r t m e n t r e f e r r e d c l a i m a n t ' s 
i n j u r y c l a i m f o r p r o c e s s i n g w i t h t h e r e c o m m e n d a t i o n t h a t i t be 
d e n i e d s i n c e c l a i m a n t was n o t a s u b j e c t employee o f Conderoga a t 
t h e t i m e o f t h e a l l e g e d i n j u r y . 

On September 20, 1985, SAIF d e n i e d c l a i m a n t ' s i n j u r y 
c l a i m on t h e g r o u n d t h a t on November 6, 1984, he was n o t a s u b j e c t 
e mployee o f Conderoga. 

Based upon t h e s u b s t a n c e o f h i s t e s t i m o n y , we a g r e e w i t h 
t h e R e f e r e e t h a t c l a i m a n t was an e n t i r e l y c r e d i b l e w i t n e s s . We 
a l s o a g r e e t h a t B u t c h e r ' s t e s t i m o n y c o n t a i n e d numerous i r r e v o c a b l e 
i n c o n s i s t e n c i e s , i n d i c a t i n g b o t h h a l f t r u t h s and o u t r i g h t 
u n t r u t h s . T h e r e f o r e , we f i n d B u t c h e r t o be e n t i r e l y n o t c r e d i b l e 
and r e f u s e t o r e l y upon any o f h i s t e s t i m o n y i n r e a c h i n g o u r 
d e c i s i o n i n t h i s m a t t e r . We a l s o f i n d t h a t W i l l i a m A l e x a n d e r ' s 
t e s t i m o n y was n e i t h e r c r e d i b l e n o r r e l i a b l e . 

CONCLUSIONS OF LAW 

E x c l u s i o n o f e v i d e n c e 

The R e f e r e e s u s t a i n e d o b j e c t i o n s t o c e r t a i n q u e s t i o n s 
d i r e c t e d t o c l a i m a n t because he b e l i e v e d t h a t a l l e v i d e n c e 
n e c e s s a r y t o make a d e c i s i o n r e g a r d i n g t h e o w n e r s h i p and 
management o f Conderoga had been p r e s e n t e d . We a g r e e . 

To p l a c e w i t h i n r e a s o n a b l e l i m i t s t h e c o u r s e and c o n d u c t 
o f a h e a r i n g , a R e f e r e e may p r o p e r l y r e s t r i c t n e e d l e s s r e p e t i t i o n 
o f t e s t i m o n y . Van Per Hout v. J o h n s o n , 251 Or 435, 442 ( 1 9 6 8 ) . 

C l a i m a n t was asked on a number o f o c c a s i o n s by B u t c h e r ' s 
c o u n s e l w h e t h e r he s o l d h i s t o o l s t o Conderoga i n r e t u r n f o r 
s t o c k . R e p e a t e d l y , c l a i m a n t t e s t i f i e d t h a t t h e r e had n e v e r been 
any d i s c u s s i o n o f a s t o c k t r a n s f e r . I n s t e a d , h i s u n d e r s t a n d i n g o f 
t h e t r a n s a c t i o n was t h a t sometime i n t h e f u t u r e B u t c h e r w o u l d s e l l 
t h e c o r p o r a t i o n t o c l a i m a n t . Repeated q u e s t i o n i n g o f c l a i m a n t i n 
t h i s r e g a r d was r e d u n d a n t . F u r t h e r q u e s t i o n i n g was p r o p e r l y 
p r e c l u d e d by t h e R e f e r e e . 

The r e m a i n i n g q u e s t i o n s , o b j e c t i o n s t o w h i c h t h e R e f e r e e 
s u s t a i n e d , p e r t a i n e d t o B u t c h e r ' s and c l a i m a n t ' s u n d e r s t a n d i n g o f 
whose r e s p o n s i b i l i t y i t was t o o b t a i n w o r k e r s ' c o m p e n s a t i o n 
i n s u r a n c e f o r C onderoga; A g a i n , we f i n d t h a t t h e R e f e r e e d i d n o t 
abuse h i s d i s c r e t i o n i n f o r b i d d i n g t h e q u e s t i o n i n g . Ample 
e v i d e n c e was p r e s e n t e d by b o t h p a r t i e s c o n c e r n i n g t h e o w n e r s h i p 
and c o n t r o l o f Conderoga. T e s t i m o n y r e l a t e d t o c l a i m a n t ' s 
u n d e r s t a n d i n g was e i t h e r i r r e l e v a n t o r r e d u n d a n t . T h e r e was no 
e r r o r . 

Whether c l a i m a n t was a s u b j e c t w o r k e r o f Conderoga 

A f t e r g i v i n g c o n s i d e r a t i o n t o a l l t h e e v i d e n c e , t h e 
R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n e i t h e r an owner n o r a 
c o r p o r a t e o f f i c e r o f Conderoga, and was a s u b j e c t w o r k e r o f t h a t 
n o n c o m p l y i n g e m p l o y e r . We a g r e e . 
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ORS 656.027 s t a t e s t h a t : 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 
656.794 e x c e p t t h o s e n o n s u b j e c t w o r k e r s 
d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : " 

" ( 9 ) A c o r p o r a t e o f f i c e r who i s a l s o a 
d i r e c t o r o f t h e c o r p o r a t i o n and has a 
s u b s t a n t i a l o w n e r s h i p i n t e r e s t i n t h e 
c o r p o r a t i o n , r e g a r d l e s s o f t h e n a t u r e o f 
t h e work p e r f o r m e d by such o f f i c e r . " See 
OAR 4 3 6 - 5 0 - 0 5 0 ( 1 ) . 

OAR 4 3 6 - 5 0 - 0 5 0 ( 1 ) ( a ) s t a t e s t h a t a " ' D i r e c t o r ' means a 
p e r s o n a u t h o r i z e d t o s e r v e as a d i r e c t o r by t h e i n c o r p o r a t o r s i n 
t h e A r t i c l e s o f I n c o r p o r a t i o n o r e l e c t e d and q u a l i f i e d as a 
d i r e c t o r i n a c c o r d a n c e w i t h t h e A r t i c l e s o f I n c o r p o r a t i o n o r 
b y l a w s . " 

OAR 4 3 6 - 5 0 - 0 5 0 ( 1 ) ( b ) s t a t e s t h a t a " ' s u b s t a n t i a l 
o w n e r s h i p ' means a p e r c e n t a g e o f o w n e r s h i p e q u a l t o o r g r e a t e r 
t h a n t h e a v e r a g e p e r c e n t a g e o f o w n e r s h i p o f a l l s t o c k h o l d e r s o r 10 
p e r c e n t , w h i c h e v e r i s l e s s . " 

S i n c e J a n u a r y 26, 1979, Conderoga had m a i n t a i n e d a 
c h e c k i n g a c c o u n t w i t h t h e C a n a d i a n I m p e r i a l Bank o f Commerce 
( C I B C ) . On June 1 1 , 1984, a p r o p r i e t a r y i n t e r e s t i n Conderoga was 
a l l e g e d l y t r a n s f e r r e d t o c l a i m a n t . On June 16, 1984, however, a 
document was f i l e d w i t h CIBC w h i c h i n d i c a t e d o t h e r w i s e . 
( E x . 1 - 1 ) . T h i s document was s i g n e d by t h e p r e s i d e n t and 
s e c r e t a r y o f C o n d e r o g a , who were i d e n t i f i e d as i n d i v i d u a l s o t h e r 
t h a n c l a i m a n t . A t h e a r i n g , B u t c h e r o f f e r e d two CIBC f o r m s 
p u r p o r t e d l y s i g n e d by c l a i m a n t on September 1 1 , 1984 as p r e s i d e n t 
o f C o nderoga. ( E x s . 11 and 1 2 ) . C l a i m a n t , h o w e v e r , d e n i e d t h a t 
he u n d e r s t o o d t h e f o r m s , i f i n f a c t he s i g n e d them a t a l l , w h i c h 
he d i d n o t remember d o i n g . These f o r m s were n e v e r f i l e d w i t h t h e 
bank. On November 15, 1984, a bank f o r m i d e n t i c a l t o t h e one 
p u r p o r t e d l y s i g n e d by c l a i m a n t was a c t u a l l y f i l e d w i t h CIBC. 
( 1 - 1 3 - 6 ) . I t d e s i g n a t e d B u t c h e r as p r e s i d e n t and h i s f a t h e r as 
s e c r e t a r y o f Conderoga. I t l i s t e d t h e d i r e c t o r s as "N/A." 

No e x p l a n a t i o n was o f f e r e d a t h e a r i n g by B u t c h e r t o 
e x p l a i n why h i s f a t h e r was a c t i n g as s e c r e t a r y a f t e r he a l l e g e d l y 
ended h i s i n t e r e s t and i n v e s t m e n t w i t h Conderoga on June 1 1 , 1984 
n o r t o e x p l a i n why h i s f a t h e r , who p u r p o r t e d l y gave away h i s 
o w n e r s h i p i n t e r e s t and r e s i g n e d as an o f f i c e r and d i r e c t o r o f 
Conderoga on June 1 1 , 1984, n e v e r t h e l e s s f i l e d an assumed b u s i n e s s 
name r e g i s t r a t i o n w i t h t h e s t a t e on J u l y 3 1 , 1984 l i s t i n g h i m s e l f 
as a u t h o r i z e d r e p r e s e n t a t i v e f o r Conderoga. (Ex. 1 - 5 ) . I n f a c t , 
o t h e r t h a n t h e two September 1984 bank f o r m s w h i c h were n e v e r 
f i l e d w i t h CIBC, t h e r e i s no document t o i n d i c a t e t h a t c l a i m a n t 
was e v e r an o f f i c e r o r d i r e c t o r o f Conderoga. 

No c r e d i b l e e v i d e n c e was o f f e r e d t o e s t a b l i s h t h a t 
c l a i m a n t was a u t h o r i z e d t o s e r v e as a d i r e c t o r by t h e 
i n c o r p o r a t o r s i n t h e A r t i c l e s o f I n c o r p o r a t i o n o f Conderoga o r 
e l e c t e d and q u a l i f i e d as a d i r e c t o r i n a c c o r d a n c e w i t h i t s 
A r t i c l e s o f I n c o r p o r a t i o n o r b y l a w s . We f i n d t h a t he was n o t . 

B u t c h e r d e s c r i b e d h i s r o l e w i t h Conderoga as s i m p l y t h a t 
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o f a c c o u n t a n t and p e r s o n a l a d v i s o r t o c l a i m a n t . He s t a t e d t h a t 
a l l h i s a i d t o c l a i m a n t was m e r e l y an a c t o f C h r i s t i a n c h a r i t y . 
He a l s o s t a t e d t h a t he was u n i n v o l v e d and u n i n f o r m e d c o n c e r n i n g 
c l a i m a n t ' s j o b s . N o n e t h e l e s s , B u t c h e r a l o n e s i g n e d a l e t t e r d a t e d 
December 20, 1984 o f f e r i n g t o s e l l a l l o f t h e s t o c k o f Conderoga 
t o Chuck J o n e s . Mr. Jones t e s t i f i e d t h a t when he was a p p r o a c h e d 
by B u t c h e r a b o u t b u y i n g Conderoga he was t o l d t h a t t h e company 
b e l o n g e d t o B u t c h e r and h i s f a t h e r . Jones d e a l t e x c l u s i v e l y w i t h 
B u t c h e r i n r e g a r d t o t h e s a l e o f t h e company. Jones a l s o 
c o n t r a d i c t e d B u t c h e r by s t a t i n g t h a t B u t c h e r a l o n e p r e p a r e d s p r e a d 
s h e e t s s h o w i n g t h e r e l a t i v e p o s i t i o n o f each Conderoga j o b as o f 
t h e d a t e o f t h e s a l e t o J o n e s . 

B u t c h e r a l s o was u n t r u t h f u l c o n c e r n i n g t h e p u r p o s e o f 
money b o r r o w e d f r o m t h e Beaver S t a t e Bank. He t e s t i f i e d t h a t he 
b o r r o w e d t h e money f o r t h e p u r p o s e o f l o a n i n g i t t o Conderoga f o r 
f i n a n c i n g t h e P a r k l a w n A p a r t m e n t j o b , where c l a i m a n t was 
e v e n t u a l l y i n j u r e d . The bank r e c o r d s showed t h a t t h e l o a n was 
used t o f i n a n c e a home t h a t B u t c h e r was b u i l d i n g f o r r e s a l e , a 
p e r s o n a l p r o j e c t i n w h i c h Conderoga was n o t i n v o l v e d . I n f a c t , he 
p a r t i a l l y r e p a i d h i m s e l f d i r e c t l y f r o m t h a t l o a n , used Conderoga's 
money t o r e p a y t h e Beaver S t a t e Bank and a s s i g n e d t o h i m s e l f as 
f u r t h e r l o a n r e p a y m e n t payments f r o m t h e P a r k l a w n owner i n t h e 
f o r m o f t h e r i g h t t o r e c e i v e $8,200 i n r e n t f r o m c e r t a i n 
a p a r t m e n t s , i . e . r e n t c r e d i t s . 

B u t c h e r so t h o r o u g h l y impeached h i m s e l f a t h e a r i n g t h a t 
we f i n d h i s e n t i r e t e s t i m o n y n o t c r e d i b l e . He gave f a l s e 
t e s t i m o n y a b o u t t h e p u r p o s e o f t h e Beaver S t a t e Bank l o a n ; he was 
u n t r u t h f u l a b o u t e v e r s u b m i t t i n g t h e September 1984 f o r m s t o t h e 
CIBC; he c o n v i n c e d h i s b u s i n e s s a s s o c i a t e W i l l i a m A l e x a n d e r t o 
t e s t i f y t h a t i n 1984 he had t r a n s f e r r e d t o McCommon an i n t e r e s t i n 
Conderoga t h a t A l e x a n d e r o n l y l e a r n e d he owned t h e day b e f o r e 
h e a r i n g . 

On November 6, 1984, when c l a i m a n t i n j u r e d h i s back 
w h i l e s e t t i n g s o l a r p a n e l s on a r o o f t o p , he was a s u b j e c t w o r k e r 
o f Conderoga S u p p l y . He was n e i t h e r an o f f i c e r n o r a d i r e c t o r o f 
C o nderoga. A t t h e t i m e , he had no o w n e r s h i p i n t e r e s t a t a l l i n 
C o n d e r o g a . C l a i m a n t ' s s t a t e m e n t s f r o m t i m e t o t i m e t o v a r i o u s 
i n d i v i d u a l s t h a t he was a p a r t owner o f t h e company were based 
upon h i s u n d e r s t a n d i n g t h a t e v e n t u a l l y he w o u l d become an owner. 
I n J u l y 1984, a t B u t c h e r ' s u r g i n g , c l a i m a n t t r a n s f e r r e d a l l o f h i s 
p l u m b i n g e q u i p m e n t and i n v e n t o r y t o Conderoga. He r e c e i v e d 
n o t h i n g i n r e t u r n b u t a s h i e l d f r o m c r e d i t o r s and t h e p r o m i s e o f 
f u t u r e company o w n e r s h i p . No t r a n s f e r o f a s s e t s by c l a i m a n t f o r 
an o w n e r s h i p i n t e r e s t o r g i f t o f o w n e r s h i p was e v e r made. 
T h e r e f o r e , a t t h e t i m e o f i n j u r y c l a i m a n t was m e r e l y a s u b j e c t 
w o r k e r o f C o n d e r o g a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $1,000 f o r h i s 
s e r v i c e s on B o a r d r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n on 
b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . 
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LONNIE A. RUSH, Claimant WCB 87-09727 
Vick & Gutzler, Claimant's Attorneys September 2, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e t h l a h m y ' s o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f h i s m e d i c a l 
s e r v i c e s c l a i m f o r a l o w back c o n d i t i o n . We r e v e r s e . 

ISSUES 

1 . Whether t h e m e d i c a l s e r v i c e s c l a i m i s b a r r e d by t h e 
d o c t r i n e o f r e s j u d i c a t a . 

2. I f n o t , w h e t h e r c l a i m a n t ' s c o n d i t i o n r e q u i r i n g 
m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o h i s c ompensable i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l o w back 
on June 23, 1 9 8 1 , when he was l o w e r i n g a pump o f f a t r u c k o n t o t h e 
g r o u n d . He d e v e l o p e d l o w back symptoms w h i c h e x t e n d e d down b o t h 
l e g s . C l a i m a n t had e x p e r i e n c e d p r i o r i n t e r m i t t e n t l o w back 
symptoms o v e r s e v e r a l y e a r s . He f i l e d an i n j u r y c l a i m f o r a l o w 
back s t r a i n w h i c h was a c c e p t e d by t h e i n s u r e r . 

A March 25, 1982 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s l o w back. C l a i m a n t r e q u e s t e d 
a h e a r i n g on t h e e x t e n t o f h i s p e r m a n e n t d i s a b i l i t y . 

I n an o f f - t h e - j o b i n c i d e n t i n September 1982, c l a i m a n t 
b e n t o v e r t o p i c k up a h o r s e s h o e and s u f f e r e d i n c r e a s e d p a i n . 

H e r n i a t e d d i s c s a t L3-4 and L4-5 were d i a g n o s e d i n 
December 1982. C l a i m a n t s u b s e q u e n t l y f i l e d a c l a i m f o r 
a g g r a v a t i o n w h i c h was d e n i e d by t h e i n s u r e r . C l a i m a n t r e q u e s t e d a 
h e a r i n g on t h e d e n i a l . 

A h e a r i n g was h e l d on J u l y 6, 1983. The i s s u e s a t 
h e a r i n g were t h e c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m ; i n t h e 
a l t e r n a t i v e , t h e e x t e n t o f c l a i m a n t ' s l o w back d i s a b i l i t y ; and 
o f f s e t o f o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a g a i n s t any 
a d d i t i o n a l award o f p e r m a n e n t d i s a b i l i t y . 

The i s s u e s were r e s o l v e d by O p i n i o n and O r d e r i s s u e d 
J u l y 22, 1983. The R e f e r e e f i r s t n o t e d t h a t t h e p a r t i e s a g r e e d 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened s u b s e q u e n t t o t h e l a s t 
award o f c o m p e n s a t i o n on March 25, 1982. The R e f e r e e c o n c l u d e d , 
h o w e v e r , t h a t c l a i m a n t f a i l e d t o p r o v e a c a u s a l c o n n e c t i o n b e t w e e n 
t h a t w o r s e n i n g and h i s June 23, 1981 i n j u r y . He, t h e r e f o r e , 
u p h e l d t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . He t h e n c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d t o an a d d i t i o n a l award o f 10 p e r c e n t 
d i s a b i l i t y , f o r a t o t a l award o f 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . He f u r t h e r g r a n t e d t h e i n s u r e r ' s r e q u e s t f o r 
an o f f s e t . No a p p e a l was t a k e n f r o m t h i s o r d e r . 

On March 2 1 , 1984, t h e i n s u r e r i s s u e d a d e n i a l o f 
payment f o r a m e d i c a l b i l l i n g . C l a i m a n t r e q u e s t e d a h e a r i n g on 
t h e d e n i a l . By o r d e r d a t e d December 3, 1984, a R e f e r e e c o n c l u d e d 
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t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was b a r r e d by t h e d o c t r i n e o f r e s 
j u d i c a t a . The R e f e r e e based h i s d e c i s i o n upon t h e f a c t t h a t t h e 
b i l l i n g was i n e x i s t e n c e a t t h e t i m e o f t h e J u l y 6, 1983 h e a r i n g 
and s h o u l d have been r a i s e d a t t h a t t i m e . 

I n A p r i l 1985, c l a i m a n t began t r e a t i n g w i t h Dr. B e r a r d i , 
c h i r o p r a c t o r , f o r l o w back p a i n r a d i a t i n g t o b o t h l e g s . 
Dr. B e r a r d i d i a g n o s e d l u m b a r s t r a i n syndrome and i n t e r v e r t e b r a l 
d i s k s y ndrome. He t r e a t e d c l a i m a n t t e n t o t w e l v e t i m e s . The 
i n s u r e r p a i d f o r t h o s e t r e a t m e n t s . 

C l a i m a n t r e t u r n e d t o Dr. B e r a r d i i n F e b r u a r y 1987 f o r 
a d d i t i o n a l t r e a t m e n t s . A t t h e t i m e , he was e x p e r i e n c i n g i n c r e a s e d 
symptoms a g a i n i n v o l v i n g h i s l o w back and l e g s . The i n s u r e r 
r e c e i v e d Dr. B e r a r d i ' s b i l l s f o r t h e s e t r e a t m e n t s b u t d i d n o t pay 
or deny them. On June 23, 1987, c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g c h a l l e n g i n g t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
Dr. B e r a r d i ' s b i l l s . 

C l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g t r e a t m e n t i s 
c a u s a l l y r e l a t e d t o h i s 1981 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

I n N o r t h Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48, 52 
( 1 9 8 8 ) , t h e Supreme C o u r t a c k n o w l e d g e d t h e a p p l i c a b i l i t y o f r e s 
j u d i c a t a p r i n c i p l e s t o w o r k e r s ' c o m p e n s a t i o n c a s e s . I n W h i t e , t h e 
C o u r t r e f e r r e d t o t h e p r e c l u s i v e e f f e c t on t h e c l a i m as " c l a i m 
p r e c l u s i o n " and t h e p r e c l u s i v e e f f e c t on an i s s u e as " i s s u e 
p r e c l u s i o n . " We c o n c l u d e t h a t n e i t h e r c l a i m p r e c l u s i o n n o r i s s u e 
p r e c l u s i o n i s a p p l i c a b l e t o c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . 

We f i r s t c o n s i d e r t h e q u e s t i o n o f i s s u e p r e c l u s i o n . The 
r u l e o f i s s u e p r e c l u s i o n h o l d s t h a t , i f a c l a i m i s l i t i g a t e d t o 
f i n a l j u d g m e n t , t h e d e c i s i o n on a p a r t i c u l a r i s s u e o r 
d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t a c t i o n 
b e t w e e n t h e same p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e 
j u d g m e n t . W h i t e , s u p r a , 305 Or a t 53. T h i s a n a l y s i s r e q u i r e s 
t h a t we examine t h e i s s u e s d e c i d e d i n t h e p r i o r c l a i m s . 

The i s s u e s a t 'the J u l y 6, 1983 h e a r i n g i n c l u d e d 
a g g r a v a t i o n , e x t e n t o f p e r m a n e n t d i s a b i l i t y and o f f s e t . The o n l y 
i s s u e w i t h any p o t e n t i a l p r e c l u s i v e e f f e c t i s t h e a g g r a v a t i o n 
i s s u e . The J u l y 22, 1983 o r d e r f o u n d t h a t c l a i m a n t ' s c o n d i t i o n 
had w o r s e n e d b u t t h a t he had f a i l e d t o p r o v e t h a t t h e w o r s e n i n g 
was c a u s a l l y r e l a t e d t o t h e compensable 1981 i n j u r y . The o r d e r 
d i d n o t c o n c l u d e t h a t c l a i m a n t ' s t h e n - c o n d i t i o n , in_ t o t o , was n o t 
c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e 1981 i n j u r y . I n f a c t , t h e 
p r i o r o r d e r g r a n t e d an i n c r e a s e d award o f p e r m a n e n t d i s a b i l i t y , 
t h e r e b y a f f i r m i n g t h a t c l a i m a n t s u f f e r s p e r m a n e n t d i s a b i l i t y as a 
r e s u l t o f h i s c o m p e n s a b l e 1981 i n j u r y . C o n s e q u e n t l y , w i t h r e s p e c t 
t o t h e J u l y 22, 1983 o r d e r , t h e r u l e o f i s s u e p r e c l u s i o n has no 
a p p l i c a t i o n t o t h e m e d i c a l s e r v i c e s q u e s t i o n p r e s e n t e d h e r e . 

The December 1984 o r d e r d e a l t w i t h a c o n t e s t e d b i l l i n g 
f o r m e d i c a l s e r v i c e s w h i c h had been p r o v i d e d i n J a n u a r y 1983. The 
December 1984 o r d e r c o n c l u d e d t h a t , h a v i n g f a i l e d t o r a i s e t h e 
c o n t e s t e d b i l l i n g a t t h e J u l y 1983 h e a r i n g , c l a i m a n t was b a r r e d 
f r o m s u b s e q u e n t l y l i t i g a t i n g t h e c l a i m . T h i s i s a c l a i m 
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p r e c l u s i o n a n a l y s i s . Under t h e c i r c u m s t a n c e s , t h e December 1984 
o r d e r c o u l d have no i s s u e p r e c l u s i v e e f f e c t i n t h e case p r e s e n t l y 
b e f o r e us. 

T u r n i n g n e x t t o a c l a i m p r e c l u s i o n a n a l y s i s , we n o t e 
t h a t c l a i m a n t d i d n o t b e g i n t r e a t i n g w i t h Dr. B e r a r d i u n t i l A p r i l 
1985. I t i s , t h e r e f o r e , a p p a r e n t t h a t n e i t h e r t h e J u l y 1983 o r d e r 
n o r t h e December 1984 o r d e r c o u l d have any c l a i m p r e c l u s i v e 
e f f e c t . We c o n c l u d e t h a t t h e p r e s e n t c l a i m i s n o t b a r r e d by 
a p p l i c a t i o n o f r e s j u d i c a t a p r i n c i p l e s . 

C o m p e n s a b i l i t y 

Dr. B e r a r d i ' s t r e a t m e n t s a r e compensable i f c l a i m a n t ' s 
l o w back and l e g c o n d i t i o n c o n t i n u e s t o be c a u s a l l y r e l a t e d t o t h e 
1981 i n j u r y . ORS 656.245; see J o r d a n v. SAIF, 86 Or App 29 
( 1 9 8 7 ) . The c o m p e n s a b l e i n j u r y need n o t be t h e s o l e c a u s e o r t h e 
most s i g n i f i c a n t cause o f t h e need f o r t r e a t m e n t , b u t o n l y a 
m a t e r i a l c o n t r i b u t i n g c a u s e . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

The m e d i c a l e v i d e n c e as t o t h e cause o f c l a i m a n t ' s 
c u r r e n t symptoms comes s o l e l y f r o m Dr. B e r a r d i . Dr. B e r a r d i 
t e s t i f i e d t h a t t h e 1981 i n j u r y c o n t i n u e s t o p l a y a m a t e r i a l r o l e 
i n t h e c o n d i t i o n f o r w h i c h c l a i m a n t i s b e i n g t r e a t e d . The i n s u r e r 
a r g u e s t h a t Dr. B e r a r d i o r i g i n a l l y o p i n e d t h a t t h e c o n d i t i o n f o r 
w h i c h he was t r e a t i n g c l a i m a n t was caused by c l a i m a n t ' s h e r n i a t e d 
d i s c s , and t h a t i t was o n l y a f t e r Dr. B e r a r d i d i s c o v e r e d t h a t t h e 
h e r n i a t e d d i s c s were n o t c o m p e n s a b l e t h a t he r e l a t e d c l a i m a n t ' s 
c o n d i t i o n i n m a t e r i a l p a r t t o t h e 1981 i n j u r y . We do n o t a g r e e . 

Dr. B e r a r d i i n i t i a l l y d i a g n o s e d b o t h l u m b a r s t r a i n 
syndrome and i n t e r v e r t e b r a l d i s k syndrome. ( T r . 4 3 ) . He 
t e s t i f i e d t h a t c l a i m a n t ' ; s . i n t e r v e r t e b r a l d i s k syndrome and 
n e u r a l g i a p r o b l e m were a d e g e n e r a t i o n o f t h e t h o r a c o l u m b a r 
s t r a i n . M o r e o v e r , t h e c r u x o f Dr. B e r a r d i ' s t e s t i m o n y i s t h a t 
c l a i m a n t ' s c u r r e n t symptom complex i n c l u d e s e l e m e n t s o f b o t h a 
c h r o n i c l u m b a r s t r a i n and d i s c d y s f u n c t i o n and t h a t t h e c h r o n i c 
s t r a i n has c o n t r i b u t e d t o t h e d i s c d y s f u n c t i o n . I n sum, 
Dr. B e r a r d i ' s t e s t i m o n y s u p p o r t s a f i n d i n g t h a t t h e c o m p e n s a b l e 
1981 i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t 
symptom complex and need f o r t r e a t m e n t . See J o r d a n v. SAIF, s u p r a . 

C l a i m a n t ' s t e s t i m o n y s u p p o r t s t h e same c o n c l u s i o n . He 
t e s t i f i e d t h a t he has e x p e r i e n c e d t h e same l o w back and l e g 
symptoms s i n c e t h e 1981 i n j u r y . H i s t e s t i m o n y , t o g e t h e r w i t h 
Dr. B e r a r d i ' s o p i n i o n s , l e a d us t o c o n c l u d e t h a t c l a i m a n t ' s 
p r e s e n t symptom complex i s r e l a t e d t o t h e 1981 i n j u r y , and t h a t 
t r e a t m e n t o f i t i s c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 12, 1988 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l .of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s s e t 
a s i d e . The i n s u r e r i s d i r e c t e d t o p r o c e s s t h e c l a i m a c c o r d i n g t o 
t h e l a w . For s e r v i c e s a t t h e h e a r i n g and on B o a r d r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded $1,750 t o be p a i d by t h e i n s u r e r . 
A c l i e n t - p a i d f e e , n o t t o exceed $1,669.50 i s a p p r o v e d . 
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JANET STANFILL, Claimant 
Edward C. Olson, Defense Attorney 

WCB 86-03527 
September 2, 1988 
Order of Remand 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e Menashe's 
o r d e r t h a t d i s m i s s e d h e r r e q u e s t f o r h e a r i n g on t h e g r o u n d t h a t 
she f a i l e d t o a p p e a r a t t h e h e a r i n g . I n l e t t e r s t o t h e B o a r d , 
c l a i m a n t has a t t e m p t e d t o e x p l a i n why she was u n a b l e t o ap p e a r a t 
t h e h e a r i n g . She d i d n o t have an o p p o r t u n i t y t o p r e s e n t t h i s 
i n f o r m a t i o n t o t h e R e f e r e e . We t r e a t c l a i m a n t ' s l e t t e r s as a 
r e q u e s t f o r remand. See Judy A. B r i t t o n , 37 Van N a t t a 1262 
( 1 9 8 5 ) . We remand t h e case t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e 
t a k i n g and r e c o n s i d e r a t i o n . 

ISSUE 

Whether t h e case s h o u l d be remanded f o r a d e t e r m i n a t i o n 
o f w h e t h e r c l a i m a n t had good cause f o r f a i l i n g t o appea r a t t h e 
h e a r i n g . 

FINDINGS OF FACT 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w h i c h was d e n i e d by 
t h e i n s u r e r on March 13, 1986. C l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g l a t e r t h e same month. A f t e r s e v e r a l p o s t p o n e m e n t s , t h e 
h e a r i n g was s e t f o r A u g u s t 15, 1987. A h e a r i n g n o t i c e was m a i l e d 
t o c l a i m a n t on May 8, 1987. C l a i m a n t d i d n o t appear and she was 
n o t t h e n r e p r e s e n t e d by an a t t o r n e y . The i n s u r e r moved f o r an 
o r d e r o f d i s m i s s a l w h i c h was g r a n t e d by t h e R e f e r e e . The R e f e r e e 
had no o p p o r t u n i t y t o hear f r o m c l a i m a n t p r i o r t o i s s u i n g t h e 
o r d e r o f d i s m i s s a l . 

A f t e r t h e R e f e r e e d i s m i s s e d t h e c a s e , c l a i m a n t w r o t e t h e 
Bo a r d s t a t i n g t h a t she was u n a b l e t o a t t e n d t h e h e a r i n g b e c a u s e 
she had e n t e r e d t h e h o s p i t a l two days b e f o r e i t was h e l d . She 
a l s o i n d i c a t e d t h a t she had c o n t a c t e d t h e H e a r i n g s D i v i s i o n t h e 
day b e f o r e t h e h e a r i n g and r e q u e s t e d t h a t t h e h e a r i n g be p o s t p o n e d . 

OPINION AND CONCLUSIONS 

A r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f t h e p a r t y 
w h i c h r e q u e s t e d t h e h e a r i n g f a i l s t o appea r a t t h e h e a r i n g w i t h o u t 
good c a u s e . Former OAR 438-06-070 ( s i n c e amended and r e n u m b e r e d 
OAR 4 3 8 - 0 6 - 0 7 1 ) . I n c o r r e s p o n d e n c e t o t h e B o a r d , c l a i m a n t has 
p r e s e n t e d i n f o r m a t i o n w h i c h i n d i c a t e s t h a t she may have had good 
c a u s e f o r f a i l i n g t o appea r a t her h e a r i n g . She has n o t had 
o p p o r t u n i t y t o p r e s e n t t h i s e v i d e n c e t o t h e R e f e r e e . We c o n c l u d e 
t h a t t h e r e c o r d i n t h i s case has been i n c o m p l e t e l y d e v e l o p e d and 
remand t h e case t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g and 
r e c o n s i d e r a t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1987 i s v a c a t e d and 
t h e c ase i s remanded t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g 
and r e c o n s i d e r a t i o n . I f t h e R e f e r e e d e t e r m i n e s t h a t good c a u s e 
e x i s t e d f o r c l a i m a n t ' s f a i l u r e t o appea r a t t h e June 1 1 , 1987 
h e a r i n g , t h e R e f e r e e s h a l l p r o c e e d w i t h a h e a r i n g on t h e m e r i t s o f 
c l a i m a n t ' s c l a i m . 
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LEE R. COFFMAN, Claimant WCB 87-14199 
Francesconi & Associates, Claimant September 7, 1988 
Nancy Marque (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B r a z e a u ' s o r d e r t h a t : ( 1 ) awarded an a d d i t i o n a l 30 p e r c e n t (96 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a c o n v e r s i o n 
r e a c t i o n d i s o r d e r , beyond a D e t e r m i n a t i o n O r d e r award o f 30 
p e r c e n t (96 d e g r e e s ) , f o r a t o t a l u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a ward o f 60 p e r c e n t (192 d e g r e e s ) ; and ( 2 ) d e c l i n e d t o g r a n t an 
award o f per m a n e n t t o t a l d i s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

The e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a c o n v e r s i o n r e a c t i o n d i s o r d e r , i n c l u d i n g w h e t h e r 
he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

The Bo a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t s u s t a i n e d a compe n s a b l e c o n v e r s i o n r e a c t i o n 
d i s o r d e r , w h i c h r e s u l t s i n i n t e r m i t t e n t b l a c k o u t s p e l l s , 
h e a d a c h e s , u n s t a b l e e m o t i o n s , l a c k o f c o o r d i n a t i o n and g e n e r a l 
d i s o r i e n t a t i o n . N o n e t h e l e s s , he has n o r m a l s p a t i a l o r i e n t a t i o n , 
i n t e l l i g e n c e , p r o b l e m r e c o g n i t i o n and s e l f - c o r r e c t i o n , r e a d i n g 
c o m p r e h e n s i o n , and t h e a b i l i t y t o p e r f o r m m e n t a l c o m p u t a t i o n s . At 
t h e h e a r i n g , w h i l e t e s t i f y i n g on h i s own b e h a l f , he d e m o n s t r a t e d 
t h e a b i l i t y t o r e c a l l and t o o r a l l y p r e s e n t h i s t h o u g h t s i n an 
o r g a n i z e d f a s h i o n . He has m o d e r a t e p e r m a n e n t i m p a i r m e n t as a 
r e s u l t o f h i s compe n s a b l e c o n v e r s i o n r e a c t i o n d i s o r d e r . 

C l a i m a n t i s n o t p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n and c o n c l u s i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 8, 1988, as 
s u p p l e m e n t e d h e r e i n , i s a f f i r m e d . 

ARLENE CONVERSE, Claimant Own Motion 87-0764M 
Pozzi, et a l . s Claimant's Attorneys September 7, 1988 
Marshall J. Yager, Defense Attorney Own Motion Order 

C l a i m a n t o r i g i n a l l y r e q u e s t e d t h a t t h e Bo a r d e x e r c i s e 
i t s own m o t i o n a u t h o r i t y and r e o p e n h e r c l a i m f o r an a l l e g e d 
w o r s e n i n g o f her O c t o b e r 25, 1973 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r i s s u e d a d e n i a l o f 
m e d i c a l b e n e f i t s u n d e r ORS 656.245 w h i c h c l a i m a n t a p p e a l e d t o t h e 
H e a r i n g s D i v i s i o n . The Bo a r d p o s t p o n e d a c t i o n on t h e own m o t i o n 
r e q u e s t u n t i l r e s o l u t i o n o f t h e p e n d i n g h e a r i n g . 
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By s t i p u l a t i o n d a t e d A p r i l 4, 1988, t h e i n s u r e r a g r e e d 
t o a c c e p t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n w h i c h r e s u l t e d 
i n h o s p i t a l i z a t i o n and s u r g e r y i n O c t o b e r 1987. However, t h e 
i n s u r e r recommends t h e r e q u e s t f o r t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s be d e n i e d as c l a i m a n t ' s c o n d i t i o n has n o t m a t e r i a l l y 
w o r s e n e d and c l a i m a n t has n o t been a member o f t h e work f o r c e 
r e c e n t l y . 

The B o a r d f i n d s t h a t c l a i m a n t ' s c o n d i t i o n d i d w o r s e n 
s u f f i c i e n t l y t o r e n d e r her d i s a b l e d f r o m g a i n f u l e m p l o y m e n t . We 
a l s o n o t e t h a t c l a i m a n t h e l p e d her husband r u n a home f o r r e t i r e d 
v e t e r a n s u n t i l F e b r u a r y 1987 when he r d o c t o r t o l d her she s h o u l d 
no l o n g e r p e r f o r m t h a t t y p e o f w o r k . P u r s u a n t t o ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y when we 
f i n d t h a t t h e r e i s a w o r s e n i n g o f a c ompensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o 
award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e 
t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t 
s u r g e r y . We c o n c l u d e c l a i m a n t i s e n t i t l e d t o c o m p e n s a t i o n f o r 
t e m p o r a r y t o t a l d i s a b i l i t y f r o m O c t o b e r 5, 1987 i n a c c o r d a n c e w i t h 
t h e r e c e n t l y e n a c t e d w o r k e r s ' c o m p e n s a t i o n l a w . Andy Webb, 40 Van 
N a t t a 586 ( J u n e 22, 1 9 8 8 ) . C l o s u r e o f t h i s c l a i m w i l l be done by 
t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. The B o a r d i s u n a b l e t o 
c o n s i d e r c l a i m a n t ' s p o s s i b l e e n t i t l e m e n t t o c o m p e n s a t i o n f o r 
p e r m a n e n t t o t a l d i s a b i l i t y u n d e r t h e p r o v i s i o n s o f t h e c u r r e n t own 
m o t i o n l a w . O r v i l l e Shipman, 40 Van N a t t a 537 ( June 8, 1 9 8 8 ) . 

C l a i m a n t ' s c l a i m i s h e r e b y r e o p e n e d w i t h t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n t o commence O c t o b e r 5, 1987 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h e r r e g u l a r work a t h e r r e g u l a r 
wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o e x c e e d $700 as a r e a s o n a b l e a t t o r n e y ' s f e e . 
R e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d u n d e r ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

LISA J. GIPE, Claimant WCB 86-13251, 86-13252, 86-15830 
Vick & Gutzler, Claimant's Attorneys & 86-16627 
Cooney, Moscato & Crew, Defense Attorneys September 7, 1988 
Acker, et a l . , Defense Attorneys Order on Review 
Rankin, et a l . , Defense Attorneys 

R eviewed by B o a r d Members F e r r i s and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , r e q u e s t s r e v i e w 
o f R e f e r e e G a l t o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s neck and s h o u l d e r 
c o n d i t i o n . On r e v i e w , L i b e r t y c o n t e n d s t h a t c l a i m a n t ' s c l a i m i s 
p r o p e r l y c h a r a c t e r i z e d as an a c c i d e n t a l i n j u r y c l a i m and i s b a r r e d 
b e cause o f u n t i m e l y f i l i n g . L i b e r t y f u r t h e r c o n t e n d s t h a t 
c l a i m a n t ' s neck and s h o u l d e r c o n d i t i o n i s n o t c o m p e n s a b l e a n d , 
e ven i f i t i s c o m p e n s a b l e , t h a t L i b e r t y i s n o t r e s p o n s i b l e f o r t h e 
c o n d i t i o n . We a f f i r m . 
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ISSUES 

1) C h a r a c t e r i z a t i o n o f c l a i m a n t ' s n e c k / s h o u l d e r c l a i m 
and t i m e l i n e s s o f c l a i m f i l i n g . 

2) C o m p e n s a b i l i t y . 

3) R e s p o n s i b i l i t y as between F r e d Meyer, I n c . i n i t s 
s e l f - i n s u r e d c a p a c i t y , F r e d Meyer as i n s u r e d by L i b e r t y N o r t h w e s t , 
o r C h r i s t i a n S u p p l y and i t s i n s u r e r , L i b e r t y N o r t h w e s t . 

FINDINGS OF FACT 

We a d o p t as o u r f i n d i n g s t h e f o u r p a r a g r a p h s u n d e r 
" F i n d i n g s o f F a c t " on Page 2 o f t h e R e f e r e e ' s O p i n i o n and O r d e r 
and t h e f i r s t s e v e n p a r a g r a p h s on Page 3 o f t h e O p i n i o n and O r d e r , 
and we make t h e f o l l o w i n g s u p p l e m e n t a l f i n d i n g s . 

F r e d Meyer was s e l f - i n s u r e d when c l a i m a n t began h e r 
employment t h e r e i n September 1983. On F e b r u a r y 1 , 1984 F r e d 
Meyer became i n s u r e d f o r w o r k e r s ' c o m p e n s a t i o n c l a i m s by L i b e r t y 
N o r t h w e s t . 

C l a i m a n t had no s p e c i f i c t r a u m a t i c i n j u r y / i n c i d e n t 
r e g a r d i n g h e r n e c k / s h o u l d e r d u r i n g h er employment w i t h C h r i s t i a n 
S u p p l y . 

C l a i m a n t was n o t t o l d by any p h y s i c i a n t h a t h e r 
n e c k / s h o u l d e r c o n d i t i o n was w o r k - r e l a t e d u n t i l J u l y 1986. 

C l a i m a n t ' s o f f - w o r k a c t i v i t i e s b e t w e e n September 1983 
and J u l y 1986, a l t h o u g h on o c c a s i o n p r o d u c t i v e o f t e m p o r a r y 
symptom i n c r e a s e s , d i d n o t c o n t r i b u t e t o h e r n e c k / s h o u l d e r 
c o n d i t i o n . 

C l a i m a n t ' s work a t F r e d Meyer c a u s e d h e r n e c k / s h o u l d e r 
c o n d i t i o n f o r w h i c h she r e c e i v e d t r e a t m e n t i n l a t e 1984 and a g a i n 
i n 1986. 

C l a i m a n t ' s work a t C h r i s t i a n S u p p l y , a l t h o u g h 
o c c a s i o n a l l y p r o d u c t i v e o f t e m p o r a r y symptom i n c r e a s e s , d i d n o t 
a c t u a l l y w o r s e n h e r n e c k / s h o u l d e r c o n d i t i o n . 

OPINION AND CONCLUSIONS 

We a g r e e w i t h t h e R e f e r e e ' s d e c i s i o n , and t h e s u p p o r t i n g 
a n a l y s i s , t h a t c l a i m a n t ' s c l a i m s h e r e i n a r e o c c u p a t i o n a l d i s e a s e 
c l a i m s . Because c l a i m a n t was n o t a d v i s e d by a p h y s i c i a n u n t i l 
J u l y 1986 t h a t h e r n e c k / s h o u l d e r c o n d i t i o n was w o r k - r e l a t e d , h e r 
o c c u p a t i o n a l d i s e a s e c l a i m s a r e n o t t i m e - b a r r e d . See ORS 656.807 
( 1 ) . 

We a l s o a g r e e w i t h t h e R e f e r e e ' s d e c i s i o n r e g a r d i n g 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . L i k e t h e R e f e r e e , we f i n d 
c l a i m a n t e n t i r e l y c r e d i b l e and we f i n d t h e o p i n i o n o f Dr. G i l l , 
w i t h s u p p o r t f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. L e i s t i k o w , 
more p e r s u a s i v e t h a n t h e o p i n i o n o f Dr. H o r n i m a n . Dr. G i l l 
o b t a i n e d a more d e t a i l e d h i s t o r y t h a n Dr. Horni m a n r e g a r d i n g 
c l a i m a n t ' s work a t F r e d Meyer, e s p e c i a l l y w i t h r e s p e c t t o her work 
i n t h e f r e i g h t room. F u r t h e r , c o n c l u d i n g t h a t c l a i m a n t ' s c l a i m i s 
n o t g e n u i n e (Ex. 27, page 6 ) , Dr. Horni m a n has m i s c o n s t r u e d some 
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o f t h e f a c t u a l h i s t o r y . He o p i n e d t h a t c l a i m a n t ' s neck p a i n a r o s e 
s p o n t a n e o u s l y when she awoke i n t h e m o r n i n g . The t e r m i n o l o g y used 
by Dr. Horn.iman s u g g e s t s t h a t c l a i m a n t ' s neck p r o b l e m s began upon 
a r i s i n g f r o m bed i n t h e m o r n i n g . Y e t , t h i s i s n o t c o n s i s t e n t w i t h 
t h e h i s t o r y c l a i m a n t gave Dr. H o r n i m a n . She t o l d him t h a t a f t e r 
she began w o r k i n g f o r F r e d Meyer on t h e c a s h r e g i s t e r " i t " --
w h i c h we c o n s t r u e t o r e f e r t o c l a i m a n t ' s work — b o t h e r e d h e r neck 
and t h a t h e r neck p r o b l e m s g o t w orse when she went t o work i n t h e 
f r e i g h t room (Ex. 27, Page 2 ) . I n o t h e r w o r d s , c l a i m a n t ' s neck 
p r o b l e m s began a t work a n d , n o t s u r p i s i n g l y , she s u b s e q u e n t l y 
e x p e r i e n c e d s t i f f n e s s i n h e r neck upon a r i s i n g i n t h e m o r n i n g . We 
a l s o n o t e t h a t Dr. H o r n i m a n c o n c l u d e d t h a t c l a i m a n t ' s symptoms 
p r e d a t e d h e r employment a t F r e d Meyer (Ex. 27, Page 8 ) . A g a i n , he 
m i s c o n s t r u e d t h e p e r t i n e n t h i s t o r i c a l i n f o r m a t i o n . The May 1984 
c h a r t n o t e on w h i c h he r e l i e d r e f e r s t o headaches p r e c e d i n g 
c l a i m a n t ' s employment a t F r e d Meyer. However, t h e c l a i m h e r e i n i s 
f o r c l a i m a n t ' s n e c k / s h o u l d e r p r o b l e m s and t h e May 1984 c h a r t n o t e 
does n o t i n d i c a t e , n o r does any o t h e r e v i d e n c e i n t h e r e c o r d 
i n d i c a t e , t h a t c l a i m a n t had any n e c k / s h o u l d e r p r o b l e m s p r i o r t o 
her employment a t F r e d Meyer. 

R e g a r d i n g t h e q u e s t i o n o f r e s p o n s i b i l i t y , t h e e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t ' s work a t C h r i s t i a n S u p p l y c a u s e d 
n o t h i n g more t h a n o c c a s i o n a l t r a n s i t o r y symptom i n c r e a s e s . S a i d 
work d i d n o t cause any a c t u a l w o r s e n i n g o f c l a i m a n t ' s neck 
c o n d i t i o n . Thus, r e s p o n s i b i l i t y f o r c l a i m a n t ' s n e c k / s h o u l d e r 
c o n d i t i o n does n o t l i e w i t h C h r i s t i a n S u p p l y . See S p u r l o c k v 
I n t e r n a t i o n a l P a p e r , 89 Or App 4 6 1 , 465-466 ( 1 9 8 8 ) . As b e t w e e n 
F r e d Meyer i n i t s s e l f - i n s u r e d c a p a c i t y and F r e d Meyer i n s u r e d by 
L i b e r t y , we a g r e e w i t h t h e R e f e r e e t h a t r e s p o n s i b i l i t y l i e s w i t h 
L i b e r t y . The e v i d e n c e e s t a b l i s h e s t h a t no d i s a b i l i t y o r need f o r 
m e d i c a l s e r v i c e s a r o s e r e g a r d i n g c l a i m a n t ' s n e c k / s h o u l d e r u n t i l 
a f t e r L i b e r t y came on t h e r i s k . See SAIF v. C a r e y , 63 Or App 68, 
70 ( 1 9 8 3 ) ; P r o g r e s s Q u a r r i e s v. V a a n d e r i n g , 80 Or App 160, 163 
(1986 ) . 

ORDER 

The R e f e r e e ' s A p r i l 28, 1987 o r d e r i s a f f i r m e d . For 
s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e , p a y a b l e by L i b e r t y N o r t h w e s t i n i t s c a p a c i t y as 
i n s u r e r f o r F r e d Meyer, i n t h e amount o f $500. A c l i e n t - p a i d f e e , 
p a y a b l e f r o m F r e d Meyer i n i t s s e l f - i n s u r e d c a p a c i t y t o i t s 
c o u n s e l , i s a p p r o v e d , n o t t o e x c e e d $100. A c l i e n t - p a i d f e e , 
p a y a b l e f r o m C h r i s t i a n S u p p l y and i t s i n s u r e r , L i b e r t y N o r t h w e s t 
t o i t s c o u n s e l , i s a p p r o v e d , n o t t o e x c e e d $105. 

ALLEN L. HALES, Claimant WCB 86-10030 & 86-13682 
S. David Eves, Claimant's Attorney September 7, 1988 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M i c h a e l J o h n s o n ' s o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t ' s i n j u r y 
c l a i m s h o u l d n o t be b a r r e d f o r u n t i m e l y f i l i n g ; and ( 2 ) s e t a s i d e 
t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r an i n j u r y t o t h e l e f t i n d e x 
f i n g e r . We a f f i r m . 
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ISSUES 

1. T i m e l i n e s s o f c l a i m f i l i n g . 

2. C o m p e n s a b i l i t y o f l e f t i n d e x f i n g e r i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t , a j a n i t o r i a l c u s t o d i a n , s u s t a i n e d a l e f t i n d e x 
f i n g e r i n j u r y sometime i n l a t e J a n u a r y o r e a r l y F e b r u a r y o f 1986, 
when a n e e d l e f r o m a c a c t u s p l a n t l o c a t e d i n an o f f i c e he was 
c l e a n i n g s t u c k i n t o t h e l o w e r d o r s a l a s p e c t o f h i s f i n g e r . He 
removed a p o r t i o n o f t h e n e e d l e and, t h o u g h h i s f i n g e r h u r t a 
l i t t l e , he c o n t i n u e d t o w o r k , b e l i e v i n g t h a t he w o u l d n o t r e q u i r e 
m e d i c a l a t t e n t i o n . He removed o t h e r p o r t i o n s o f t h e n e e d l e a week 
l a t e r and t h e f i n g e r e v e n t u a l l y h e a l e d . C l a i m a n t d i d n o t n o t i f y 
t h e e m p l o y e r o f t h e i n d u s t r i a l a c c i d e n t w i t h i n 30 days o f t h e 
a c c i d e n t . 

I n March 1986 c l a i m a n t was t a k e n o f f work and t r e a t e d 
f o r an u n r e l a t e d , c o m p e n s a b l e i n j u r y t o b o t h e l b o w s and f o r e a r m s . 
M e a n w h i l e , he had d e v e l o p e d a t e n d e r lump on t h e d o r s a l a s p e c t o f 
t h e l e f t i n d e x f i n g e r , and t h e f i n g e r p a i n was w o r s e n i n g . On 
May 22, 1986, c l a i m a n t r e p o r t e d t h e c a c t u s i n c i d e n t t o 
Dr. Neumann, t h e t r e a t i n g p h y s i c i a n f o r t h e e l b o w c o n d i t i o n . 
Neumann n o t e d a t e n d e r lump on t h e f i n g e r and some d i s c o m f o r t w i t h 
f i n g e r m o t i o n . 

I n l a t e May 1986 Dr. Neumann recommended s u r g e r y t o 
remove t h e lump. C l a i m a n t f i l e d a c l a i m f o r t h e f i n g e r c o n d i t i o n 
a t some p o i n t p r i o r t o June 1 1 , 1986. (See Ex. 3 - 3 ) . The i n s u r e r 
d e n i e d t h e c l a i m on June 24, 1986 and a g a i n on September 24, 
1986. The d e n i a l s s t a t e d t h a t t h e c l a i m was n e i t h e r t i m e l y f i l e d 
n o r c o m p e n s a b l e . 

On November 6, 1986, a c a c t u s n e e d l e was s u r g i c a l l y 
removed f r o m t h e a f f e c t e d f i n g e r . C l a i m a n t had no f u r t h e r f i n g e r 
p r o b l e m s a f t e r s u r g e r y . 

We f i n d t h a t t h e c a c t u s a c c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f C l a i m 

I n r e l e v a n t p a r t , ORS 6 5 6 . 2 6 5 ( 1 ) p r o v i d e s t h a t a w o r k e r 
must n o t i f y t h e e m p l o y e r o f an a c c i d e n t r e s u l t i n g i n an i n j u r y 
w i t h i n 30 days a f t e r t h e a c c i d e n t . However, f a i l u r e t o g i v e 
t i m e l y n o t i c e does n o t b a r a c l a i m i f : ( 1 ) n o t i c e i s g i v e n w i t h i n 
one y e a r o f t h e a c c i d e n t and t h e w o r k e r e s t a b l i s h e s t h a t he had 
good cause f o r f a i l u r e t o g i v e t i m e l y n o t i c e ; o r ( 2 ) t h e i n s u r e r 
o r s e l f - i n s u r e d e m p l o y e r has n o t been p r e j u d i c e d by f a i l u r e t o 
r e c e i v e n o t i c e . ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) , ( 4 ) ( c ) . 

1 . Good Cause 

Whether c l a i m a n t had good cause f o r f a i l u r e t o n o t i f y 
e m p l o y e r w i t h i n t h e s t a t u t o r y t i m e i s a f a c t u a l q u e s t i o n t h e 
answer t o w h i c h depends upon t h e c i r c u m s t a n c e s o f each c a s e . 
W i l s o n v. S t a t e Acc. I n s . Fund, 3 Or App 573, 576 ( 1 9 7 0 ) ; R i d d e l 
v . S e a r s , Roebuck & Co., 8 Or App 438, 441 ( 1 9 7 2 ) . C l a i m a n t b e a r s 
t h e b u r d e n o f p r o v i n g good c a u s e . I d . 

-1113-



Claimant's f i n g e r i n j u r y appeared minor and d i d not 
p r e v e n t him from w o r k i n g . Indeed, c l a i m a n t b e l i e v e d t h a t he had 
c o m p l e t e l y removed the cactus needle soon a f t e r the a c c i d e n t 
o c c u r r e d . The wound e v e n t u a l l y healed and he was a b l e t o use t h e 
f i n g e r . Claimant developed the lump and worsening p a i n o n l y a f t e r 
more than 30 days had elapsed s i n c e the a c c i d e n t . He t h e n 
n o t i f i e d t he employer. We are persuaded t h a t c l a i m a n t d i d not 
r e a l i z e he had a problem u n t i l more than 30 days a f t e r t h e 
a c c i d e n t . We conclude, t h e r e f o r e , t h a t these f a c t s are s u f f i c i e n t 
t o e s t a b l i s h good cause f o r f a i l u r e t o g i v e t i m e l y n o t i c e of t h e 
a c c i d e n t . Consequently, h i s c l a i m i s not b a r r e d . 

2. Lack of P r e j u d i c e 

Late f i l i n g of n o t i c e i s a l s o excused i f the i n s u r e r has 
not been p r e j u d i c e d by f a i l u r e t o r e c e i v e t i m e l y n o t i c e . The 
i n s u r e r has the burden of p r o v i n g p r e j u d i c e . I n k l e y v. F o r e s t 
F i b e r Products Co., 288 Or 337, 348 ( 1 9 8 0 ) ; Ford v. SAIF, 71 Or 
App 825, 831, rev den 299 Or 118 ( 1 9 8 5 ) ; S a t t e r f i e l d v. 
Compensation Dept., 1 Or App 524, 529 (1970). S p e c i f i c a l l y , t h e 
i n s u r e r must prove a c t u a l p r e j u d i c e which o c c u r r e d a f t e r 
e x p i r a t i o n of the 30-day n o t i c e p e r i o d . Grimes v. SAIF, 87 Or App 
597, 601 ( 1 9 8 7 ) ; Ford v. SAIF, supra, 71 Or App a t 828; McNett v. 
Roy-Ladd Const. Co., 46 Or App 601, 605, rev den 289 Or 588 (1980) . 

The i n s u r e r contends t h a t , had i t r e c e i v e d t i m e l y n o t i c e 
of the a c c i d e n t , i t c o u l d have m i t i g a t e d i t s damages by t a k i n g 
c l a i m a n t t o the emergency room f o r e v a l u a t i o n and p o s s i b l e 
t r e a t m e n t . However, c l a i m a n t t e s t i f i e d t h a t , a f t e r removing 
p o r t i o n s of the c a c t u s needle from h i s f i n g e r , the f i n g e r healed 
and he was a b l e t o use i t . His t e s t i m o n y suggests t h a t t h e 
h e a l i n g began a p p r o x i m a t e l y a week or two a f t e r the a c c i d e n t . 
Given t h a t t h e i n j u r y was minor and had a p p a r e n t l y healed b e f o r e 
t h e e x p i r a t i o n of the 30-day n o t i c e p e r i o d , we view the i n s u r e r ' s 
c o n t e n t i o n as mere s u p p o s i t i o n . Even assuming, arguendo, t h a t the 
i n s u r e r had t a k e n c l a i m a n t t o the emergency room f o r t r e a t m e n t , 
t h e r e i s no p e r s u a s i v e evidence t h a t the mode of t r e a t m e n t would 
have been s u b s t a n t i a l l y d i f f e r e n t from the s u r g i c a l e x c i s i o n t h a t 
was e v e n t u a l l y performed. 

I n a d d i t i o n , we are not persuaded t h a t the l a c k of 
t i m e l y n o t i c e r e s u l t e d i n any l o s s of r e l e v a n t e v i d e n c e . 
S p e c i f i c a l l y , we are not persuaded t h a t an e a r l i e r i n v e s t i g a t i o n 
of the a c c i d e n t would have y i e l d e d any more r e l e v a n t i n f o r m a t i o n 
t h a n was u l t i m a t e l y uncovered. We conclude t h a t t h e i n s u r e r has 
f a i l e d t o s u s t a i n i t s burden of p r o v i n g a c t u a l p r e j u d i c e . 

C o m p e n s a b i l i t y 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove by a 
preponderance of the evidence t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r t r e a t m e n t . See Hutcheson 
v. Weyerhaeuser, 288 Or 51, 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser 
Company, 88 Or App 375, 378 (1987). That s t a n d a r d i m p l i e s t h a t 
t h e i n j u r y need not be the s o l e cause or the most s i g n i f i c a n t 
cause of t h e need f o r t r e a t m e n t . See Lobato v. SAIF, 75 Or App 
488, 492 ( 1 9 8 5 ) ; Von B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694, 698 (1987). 

Here, c l a i m a n t t e s t i f i e d t o t h e c a c t u s a c c i d e n t . The 
Referee found c l a i m a n t c r e d i b l e based on demeanor. We d e f e r t o 
the Referee's d e t e r m i n a t i o n of c r e d i b i l i t y , when i t i s based on 
demeanor. C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282, 285 
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( 1 9 8 7 ) . C l a i m a n t ' s t e s t i m o n y was f u r t h e r s u p p o r t e d by h o s p i t a l 
r e c o r d s i d e n t i f y i n g t h e f o r e i g n o b j e c t w h i c h was removed as a 
c a c t u s n e e d l e . We f i n d t h a t t h e c a c t u s i n c i d e n t was a s i g n i f i c a n t 
c a u s e o f c l a i m a n t ' s need f o r t r e a t m e n t , and t h u s c o n c l u d e t h a t t h e 
i n c i d e n t m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r t r e a t m e n t . The 
c l a i m i s c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 20, 1987, as 
c o r r e c t e d on F e b r u a r y 23, 1987, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an a s s e s s e d f e e o f $500, t o be p a i d by t h e i n s u r e r . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o e x c e e d $229.50. 

SUSAN K. TEETERS, Claimant WCB 86-02975 
R o l l , et a l . , Claimant's Attorneys September 7, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r t h a t : 
( 1 ) u p h e l d d e n i a l s o f c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r her back c o n d i t i o n and her c l a i m f o r a b i l a t e r a l w r i s t 
c o n d i t i o n ; ( 2 ) f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c l a i m had n o t 
been p r e m a t u r e l y c l o s e d ; ( 3 ) d e c l i n e d t o award t e m p o r a r y 
d i s a b i l i t y f r o m J u l y 25, 1984 t o O c t o b e r 23, 1984; ( 5 ) d e c l i n e d t o 
a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g ; ( 6 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y ; ( 7 ) 
a f f i r m e d a t o t a l award t o d a t e o f 45 p e r c e n t (144 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a low back i n j u r y ; ( 8 ) 
d e c l i n e d t o award any s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f her w r i s t s o r l e f t l e g ; and ( 9 ) f o u n d t h a t t h e 
i n s u r e r had' o v e r p a i d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . C l a i m a n t has a l s o moved t o 
s u p p l e m e n t t h e h e a r i n g r e c o r d . We t r e a t t h i s m o t i o n as a r e q u e s t 
t o remand t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

ISSUES 

The bases f o r t h e r e q u e s t f o r remand a r e t o i n c l u d e i n 
t h e r e c o r d : 

( 1 ) an O c t o b e r 23, 1984 H e a r i n g R e q u e st f i l e d t o 
c h a l l e n g e an A u g u s t 8, 1984 D e t e r m i n a t i o n O r d e r ; and 

( 2 ) 30 pages o f documents c o n c e r n i n g t i m e l o s s p ayments 
f r o m 1980 t h r o u g h 1987. 

The s u b s t a n t i v e i s s u e s on r e v i e w a r e : 

( 1 ) a g g r a v a t i o n o f c l a i m a n t ' s c o m p e n s a b l e back c o n d i t i o n 

( 2 ) c o m p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l w r i s t 
c o n d i t i o n ; 

( 3 ) p r e m a t u r e c l o s u r e o f c l a i m a n t ' s m e n t a l s t r e s s c l a i m ; 

( 4 ) e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y f r o m J u l y 25, 
1984 t o O c t o b e r 23, 1984; 

( 5 ) p e n a l t i e s and a t t o r n e y f e e s on t h e i s s u e s o f i n t e r i m 
c o m p e n s a t i o n and p r e m a t u r e c l o s u r e ; 
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( 6 ) e x t e n t o f s c h e d u l e d and u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y ; and 

( 7 ) o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , 44 a t h e a r i n g , c o m p e n s a b l y i n j u r e d h e r l o w 
back on O c t o b e r 13, 1980. On November 25, 1980, she u n d e r w e n t a 
m y e l o g r a m ; s e l e c t i v e L5 n e r v e r o o t b l o c k ; and a l a m i n e c t o m y , 
d i s k o i d e c t o m y and f o r a m i n o t o m y o f L5-6. A J a n u a r y 6, 1983 
D e t e r m i n a t i o n O r d e r awarded 25 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r h e r l o w b a c k . A S t i p u l a t i o n i s s u e d on A p r i l 24, 
1983 gave her an a d d i t i o n a l 15 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . A D e t e r m i n a t i o n O r d e r i s s u e d on A u g u s t 22, 1985 
awarded her an a d d i t i o n a l 5 p e r c e n t , f o r a t o t a l o f 45 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y t o d a t e . 

A n o t h e r D e t e r m i n a t i o n O r d e r , i s s u e d A u g u s t 8, 1984, 
awarded c l a i m a n t t e m p o r a r y d i s a b i l i t y f o r a p e r i o d e n d i n g J u l y 19, 
1984, b u t no a d d i t i o n a l p e r m a n e n t d i s a b i l i t y . N e i t h e r t h e r e c o r d 
i n t h i s case n o r t h e W o r k e r s ' C o m p e n s a t i o n B o a r d ' s H e a r i n g s 
D i v i s i o n f i l e s c o n t a i n a r e q u e s t f o r h e a r i n g c h a l l e n g i n g t h e o r d e r . 

On J u l y 24, 1984, c l a i m a n t began e x h i b i t i n g a n x i e t y 
symptoms. By O c t o b e r 5, 1984, she f e l t " t o o a n x i o u s t o be a b l e t o 
[ r e t u r n t o w o r k ] . " 

I n m i d - O c t o b e r 1984, c l a i m a n t w o r k e d f o r f o u r d ays as a 
p a r t - t i m e r e s t a u r a n t h o s t e s s . She d i d n o t keep t h e j o b , f o r 
r e a s o n s w h i c h a r e u n c l e a r f r o m t h e r e c o r d . She was h o s p i t a l i z e d 
on O c t o b e r 23, .1984, f o r e v a l u a t i o n o f h e r m e n t a l c o n d i t i o n . A t 
t h a t t i m e , t h e i n s u r e r began t o pay i n t e r i m c o m p e n s a t i o n . 

C l a i m a n t ' s symptoms have i n c l u d e d g e n e r a l a n x i e t y , 
" p a n i c a t t a c k s , " d i s o r i e n t a t i o n and s h o r t t e r m memory l o s s . I n 
a d d i t i o n , she s u f f e r s f r o m i n s o m n i a and l o s s o f a p p e t i t e . Her 
f a m i l y p h y s i c i a n , Dr. W o l f e , has c a u t i o n e d h e r a b o u t e x c e s s i v e 
w e i g h t l o s s . 

C l a i m a n t ' s c l a i m f o r h e r m e n t a l c o n d i t i o n was d e n i e d by 
t h e i n s u r e r i n May, 1985. T h a t d e n i a l was s e t a s i d e by a p r i o r 
o r d e r on March 2 1 , 1986. T h a t o r d e r i s f i n a l . 

On O c t o b e r 2, 1985, c l a i m a n t s n e e z e d , c a u s i n g renewed 
p a i n i n h e r l o w b a c k . T h i s was a s y m p t o m a t i c f l a r e - u p b u t n o t a 
w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n . She s p e n t two weeks i n 
b e d , and t h e n u n d e r w e n t a p e r i o d o f r e s t and t h e r a p y f o r h e r 
b a c k . On O c t o b e r 17, 1985, Dr. W o l f e w r o t e t o t h e i n s u r e r s a y i n g 
c l a i m a n t had s u f f e r e d a " r e - e x a c e r b a t i o n " o f h e r j o b i n j u r y on 
O c t o b e r 2, 1985 and was no l o n g e r m e d i c a l l y s t a t i o n a r y . He a l s o 
r e p o r t e d t h a t c l a i m a n t was u n a b l e t o work i n any c a p a c i t y . The 
r e p o r t was r e c e i v e d by t h e i n s u r e r on O c t o b e r 22, 1985. 

C l a i m a n t was examined by Dr. O l m s c h e i d , n e u r o l o g i s t , on 
J a n u a r y 2 1 , 1986, on r e f e r r a l f r o m Dr. W o l f e . The d o c t o r s gave 
d i f f e r i n g d i a g n o s e s f o r h e r c o n d i t i o n . However, t h e r e were 
o b j e c t i v e p h y s i c a l f i n d i n g s t h a t h e r back c o n d i t i o n had w o r s e n e d 
and was a f f e c t i n g her l e g . She had r e d u c e d n e r v e c o n d u c t i o n , 
weakness i n a l l m u s c l e g r o u p s o f t h e l e g , and a t r o p h y o f t h e c a l f . 

-1116-



On J a n u a r y 27, 1986, t h e i n s u r e r i s s u e d a d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r l o w back c o n d i t i o n . 

C l a i m a n t had d e v e l o p e d a s o r e w r i s t c o n d i t i o n . She had 
f a l l e n and i n j u r e d h e r l e f t w r i s t because o f h e r l o w back 
c o n d i t i o n , t h e e x a c e r b a t i o n o f w h i c h r e n d e r e d h e r u n s t e a d y on h e r 
f e e t . The i n s u r e r a c c e p t e d t h e w r i s t s t r a i n w h i c h r e s u l t e d f r o m 
t h e f a l l s . 

C l a i m a n t saw Dr. T r e m a i n e , o r t h o p e d i c s u r g e o n , who 
t r e a t e d h e r w r i s t w i t h i n j e c t i o n s and c a s t i n g o f t h e l e f t h and. 
T h i s a f f o r d e d her some r e l i e f o f her symptoms. 

On June 10, 1986, c l a i m a n t was e x a mined by 
Dr. P a r v a r e s h , p s y c h i a t r i s t . Her e m o t i o n a l c o n d i t i o n had i m p r o v e d 
s i n c e h i s e x a m i n a t i o n w h i c h had p r e c e d e d t h e h e a r i n g on h e r 
p s y c h o l o g i c a l c l a i m . 

Dr. Nye, hand s u r g e o n , examined c l a i m a n t on June 20, 
1986. He o p i n e d t h a t c l a i m a n t had a l o n g h i s t o r y o f d e Q u e r v a i n ' s 
t e n o s y n o v i t i s , and recommended s u r g i c a l r e l e a s e . 

A second o p i n i o n was s o u g h t f r o m Dr. B u t t o n , hand 
s u r g e o n , on J u l y . 14, 1986. He d i d n o t oppose s u r g e r y . 

On J u l y 23, 1986, Dr. Nye p e r f o r m e d a s u r g i c a l r e l e a s e 
on c l a i m a n t ' s r i g h t w r i s t . The same p r o c e d u r e was p e r f o r m e d on 
t h e l e f t w r i s t on A u g u s t 13, 1986. The s u r g e r i e s d i d n o t 
a l l e v i a t e c l a i m a n t ' s symptoms. 

On A u g u s t 25, 1986, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l 
o f c o m p e n s a b i l i t y o f c l a i m a n t ' s d e Q u e r v a i n ' s t e n o s y n o v i t i s . The 
c o n d i t i o n i s n o t r e l a t e d t o h e r work a c t i v i t i e s o r c o m p e n s a b l e 
i n j u r y . 

C l a i m a n t was e x a m i n e d by Dr. T u r c o , p s y c h i a t r i s t , on 
A u g u s t 28, 1986. 

C l a i m a n t t r e a t s once a month w i t h Dr. P e t r o s k e , 
p s y c h i a t r i s t , f o r d e p r e s s i o n and a n x i e t y . He m a i n t a i n e d t h e 
o p i n i o n f r o m A p r i l 24, 1986 up and t h r o u g h J a n u a r y 1 , 1987 t h a t 
c l a i m a n t ' s m e n t a l c o n d i t i o n had n o t become m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y by A u g u s t 28, 1986. 
Her p s y c h o l o g i c a l c o n d i t i o n i s n o t a n t i c i p a t e d t o i m p r o v e w i t h 
f u r t h e r t r e a t m e n t o r t i m e . Her o n g o i n g t r e a t m e n t , w h i l e 
n e c e s s a r y , i s p a l l i a t i v e . 

On O c t o b e r 8, 1986, a D e t e r m i n a t i o n O r d e r i s s u e d c l o s i n g 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r p s y c h o l o g i c a l c o n d i t i o n . I t 
c o n t a i n e d an award o f t e m p o r a r y d i s a b i l i t y t h r o u g h A u g u s t 28, 
1986, b u t no a d d i t i o n a l p e r m a n e n t p a r t i a l d i s a b i l i t y beyond t h e 45 
p e r c e n t g r a n t e d by t h e p r i o r O r d e r s and S t i p u l a t i o n . 

The i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
t h r o u g h O c t o b e r 8, 1986. I t p a i d $1,160.88 f o r t e m p o r a r y 
d i s a b i l i t y a f t e r A u g u s t 28, 1986. 

The h e a r i n g was h e l d on J a n u a r y 28, 1987. The r e c o r d 
was h e l d open p e n d i n g s u b m i s s i o n o f d o c u m e n t a t i o n by t h e i n s u r e r 
t o s u b s t a n t i a t e a c l a i m e d o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y . 
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Those documents were r e c e i v e d and c o n s i d e r e d by t h e R e f e r e e , who 
a u t h o r i z e d o f f s e t o f t h e c o n t e s t e d amount f r o m f u t u r e a w a r d s . The 
documents a r e i n t h e B o a r d ' s f i l e on r e v i e w . 

C l a i m a n t ' s p a s t work h i s t o r y i n c l u d e s j o b s as a g r o c e r y 
c h e c k e r , r e s t a u r a n t h o s t e s s , a p a r t m e n t manager, c l e r i c a l w o r k e r 
and e l e c t r o n i c a s s e m b l y w o r k e r . Some o f t h e s e p o s i t i o n s r e q u i r e d 
l i f t i n g w h i c h i s now beyond h e r l i m i t a t i o n s . 

C l a i m a n t i s c a p a b l e o f l i g h t w o r k . She can s t a n d , s i t 
and w a l k w i t h o p p o r t u n i t i e s t o a l t e r n a t e e v e r y h o u r . She can l i f t 
15 p o u n d s . Her p s y c h o l o g i c a l c o n d i t i o n does n o t i m p a i r h e r 
a b i l i t y t o w o r k . 

C l a i m a n t ' s m o t h e r r e c e i v e s t r e a t m e n t f o r c h r o n i c 
d e p r e s s i o n . C l a i m a n t ' s f r a t e r n a l t w i n has a l s o r e c e i v e d 
p s y c h i a t r i c c a r e . 

CONCLUSIONS OF LAW AND OPINION 

Remand: H e a r i n g R e q u e st 

C l a i m a n t r e q u e s t s remand i n o r d e r t o i n c l u d e i n t h e 
r e c o r d a copy o f a h e a r i n g r e q u e s t s a i d t o have been f i l e d 
c h a l l e n g i n g t h e 1984 D e t e r m i n a t i o n O r d e r . The B o a r d may remand a 
case t o t h e R e f e r e e i f i t f i n d s t h a t t h e r e c o r d has been 
i n c o m p l e t e l y , i m p r o p e r l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
ORS 6 5 6 . 2 9 5 ( 5 ) . G e n e r a l l y t h i s may be done o n l y i f t h e e v i d e n c e 
i s u n a v a i l a b l e by due d i l i g e n c e . See B e r n a r d L. O s b o r n , 37 Van 
N a t t a 1054 ( 1 9 8 5 ) . I n t h i s case t h e e v i d e n c e was a v a i l a b l e , and 
so f a r as c l a i m a n t ' s a t t o r n e y was aw a r e , may have been s e n t t o t h e 
H e a r i n g s D i v i s i o n . However, t h i s c a s e has an e x t e n s i v e p r o c e d u r a l 
h i s t o r y , and i n 1986 a h e a r i n g on some i s s u e s was h e l d , w h i l e t h e 
r e s t were p r e s e r v e d f o r a n o t h e r t i m e . T h e r e i s no e v i d e n c e t h a t 
t h e h e a r i n g r e q u e s t i n q u e s t i o n was d i s m i s s e d . The r e q u e s t f o r 
h e a r i n g on an A u g u s t 8, 1984 D e t e r m i n a t i o n O r d e r , d i d n o t s u r v i v e 
as a p a r t o f t h e r e c o r d w h i c h was t r a n s f e r r e d f r o m t h e f i r s t 
h e a r i n g f i l e t o t h e s e c o n d , so t h e r e i s a l s o no e v i d e n c e t h a t t h e 
h e a r i n g r e q u e s t was r e c e i v e d . We r e c o g n i z e t h e d i f f i c u l t y o f t h e 
s i t u a t i o n , b u t we a r e n o t p e r s u a d e d t h a t t h e r e q u e s t was 
u n o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o t h e second h e a r i n g . 

An a l t e r n a t i v e t o remand does e x i s t . The B o a r d may t a k e 
a d m i n i s t r a t i v e n o t i c e o f f a c t s " c a p a b l e o f a c c u r a t e and r e a d y 
d e t e r m i n a t i o n by r e s o r t t o s o u r c e s whose a c c u r a c y c a n n o t 
r e a s o n a b l y be q u e s t i o n e d . " ORS 4 0 . 0 6 5 ( 2 ) (OER 2 0 1 ( b ) ) . To d a t e 
t h i s has been l i m i t e d by t h e c o u r t s t o o r d e r s o f t h e B o a r d o r o f a 
R e f e r e e , o r t o s t i p u l a t i o n s by t h e p a r t i e s . Groshong v . 
Montgomery Ward Co, 73 Or App 403 ( 1 9 8 5 ) . See Dwane K e s t e r , 38 
Van N a t t a 1417 ( 1 9 8 6 ) ; R o b e r t K. McDonald, 37 Van N a t t a 674 
( 1 9 8 5 ) ; D e n n i s F r a s e r , 35 Van N a t t a 271 ( 1 9 8 3 ) . 

A Request f o r H e a r i n g i s n o t an agency o r d e r . I t i s , 
h o w e v e r , a document w h i c h has l e g a l s i g n i f i c a n c e i n p r e s e r v i n g o r 
d i s p o s i n g o f a c l a i m . I n t h a t way i t i s s i m i l a r t o an O r d e r o r a 
S t i p u l a t i o n . A l s o , i t i s n o t e v i d e n c e , as a j o b d e s c r i p t i o n i n 
t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s i s . See G r o s h o n g , s u p r a . 
R a t h e r , i t has o n l y p r o c e d u r a l s i g n i f i c a n c e w h i c h e n a b l e s an 
" e v a l u a t i o n o f t h e e v i d e n c e . " Thomas A. W h i t t l e , 36 Van N a t t a 343 
( 1 9 8 4 ) . I n t h e a b s t r a c t , t h e n , t h e B o a r d may be a b l e t o t a k e 
a d m i n i s t r a t i v e n o t i c e o f t h e Request f o r H e a r i n g . 

However, we c a n n o t t a k e a d m i n i s t r a t i v e n o t i c e o f t h i s 
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r e q u e s t because i t i s n o t p r e s e n t i n any f i l e o f t h e W o r k e r s ' 
C o m p e n s a t i o n B o a r d . C l a i m a n t ' s a t t o r n e y has p r o v i d e d a p h o t o c o p y 
o f t h e r e q u e s t and a t t e s t s t h a t i t was m a i l e d . A t t h e t i m e 
c l a i m a n t c o n t e n d s i t was m a i l e d , h o w e v e r , c l a i m a n t had a d i f f e r e n t 
a t t o r n e y . Her c u r r e n t a t t o r n e y does n o t p o s s e s s t h e r e q u i s i t e 
k n o w l e d g e t o p e r m i t him t o a t t e s t t h a t t h e r e q u e s t was i n f a c t 
m a i l e d , o r t o p e r m i t us t o c o n c l u d e t h a t i t was. Because we a r e 
w i t h o u t e v i d e n c e t h a t t h e r e q u e s t was t i m e l y made, we deny 
c l a i m a n t ' s f i r s t r e q u e s t f o r remand. 

Remand: Time Loss D o c u m e n t a t i o n 

C l a i m a n t r e q u e s t s remand i n o r d e r t o i n c l u d e i n t h e 
r e c o r d t i m e l o s s r e c o r d s f o r t h e y e a r s 1980 t h r o u g h 1987. As s e t 
f o r t h a b o v e , t h e B o a r d c a n n o t remand f o r i n c l u s i o n i n t h e r e c o r d 
s u c h e v i d e n c e as was a v a i l a b l e by due d i l i g e n c e a t t h e t i m e o f 
h e a r i n g . O s b o r n , s u p r a . I n t h i s c a s e , t h e p a r t i e s a g r e e d t h a t 
t h e r e c o r d w o u l d be h e l d open t o a l l o w f o r s u b m i s s i o n o f documents 
p e r t a i n i n g t o an a l l e g e d o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y . 
C o p i e s o f f o u r c h e c k s were s u b s e q u e n t l y s u b m i t t e d f r o m t h e i n s u r e r 
on F e b r u a r y 9, 1987. These c h e c k s a p p a r e n t l y r e f e r t o an 
O c t o b e r 8, 1986 D e t e r m i n a t i o n O r d e r ( E x . 135) w h i c h t e r m i n a t e d 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y on A u g u s t 28, 1986. Three 
o f t h e c h e c k s a r e d a t e d d u r i n g t h e i n t e r v e n i n g p e r i o d , and e q u a l 
t h e amount o f t h e a l l e g e d o v e r p a y m e n t . We f i n d t h a t t h e s e a r e t h e 
documents f o r w h i c h t h e r e c o r d was h e l d open, and t h a t t h e y were 
d u l y r e c e i v e d . 

T h e r e i s no e v i d e n c e as t o what m i g h t be c o n t a i n e d i n 
t h e documents t o w h i c h c l a i m a n t now r e f e r s . However, no i s s u e 
c o n c e r n i n g t i m e l o s s f o r any p e r i o d s e x c e p t f r o m J u l y 25, 1984 t o 
O c t o b e r 23, 1984 and f r o m A u g u s t 28, 1986 t o O c t o b e r 8, 1986 was 
r a i s e d a t h e a r i n g . T h e r e f o r e , t h e v a s t m a j o r i t y o f t h e r e c o r d s 
c l a i m a n t w i s h e s t o i n t r o d u c e c o u l d have no b e a r i n g on any i s s u e 
b e f o r e u s . M o r e o v e r , t h e r e c o r d s f o r t h e p e r i o d f r o m 1980 t o 1987 
must have been a v a i l a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g 
and c o u l d have been p r o d u c e d . The r e q u e s t f o r remand t o a d m i t 
them i s d e n i e d . 

Low Back C o n d i t i o n : A g g r a v a t i o n 

The i n s u r e r c o n t e n d s t h a t c l a i m a n t has n o t p e r f e c t e d an 
a g g r a v a t i o n c l a i m f o r h e r l o w back c o n d i t i o n . A p h y s i c i a n ' s 
r e p o r t r e q u e s t i n g a d d i t i o n a l m e d i c a l s e r v i c e s f o r a w o r s e n e d 
c o n d i t i o n c an c o n s t i t u t e an a g g r a v a t i o n c l a i m . K r a j a c i c v. 
B l a z i n g O r c h a r d s , 84 Or App 127, remanded 304 Or 436 ( 1 9 8 7 ) , 
a d h e r e d t o 90 Or App 593 ( 1 9 8 8 ) . The r e p o r t must p u t t h e i n s u r e r 
on n o t i c e t h a t t r e a t m e n t f o r more t h a n c o n t i n u i n g c o n d i t i o n s i s 
i n d i c a t e d . 

We f i n d a l e t t e r f r o m Dr. W o l f e s u f f i c i e n t t o s t a t e a 
c l a i m f o r an a g g r a v a t i o n . An A u g u s t 22, 1985 D e t e r m i n a t i o n O r d e r 
had f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f June 1 1 , 1985. On 
O c t o b e r 17, 1985, Dr. W o l f e w r o t e t o t h e i n s u r e r , s t a t i n g t h a t a 
sneeze on O c t o b e r 2, 1985 had d e f i n i t e l y w o r s e n e d c l a i m a n t ' s 
o n - t h e - j o b i n j u r y and s c i a t i c a . He went on t o say t h a t she was 
n o t m e d i c a l l y s t a t i o n a r y , and was r e c e i v i n g p h y s i c a l t h e r a p y . 

To r e o p e n a c l a i m because o f a g g r a v a t i o n , c l a i m a n t must 
p r o v e t h a t : ( 1 ) a w o r s e n i n g o f h e r c o n d i t i o n r e n d e r s h e r more 
d i s a b l e d , i . e . l e s s a b l e t o w o r k , t h a n a t t h e t i m e o f h e r l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n ; and ( 2 ) t h e r e e x i s t s a c a u s a l 
r e l a t i o n s h i p b e t w e e n h e r w o r s e n e d c o n d i t i o n and t h e co m p e n s a b l e 
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i n j u r y . S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; S t e p p v . SAIF, 78 Or 
App' 439 ( 1 9 8 6 ) . The c o u r t has h e l d t h a t , as a m a t t e r o f l a w , 
t h e r e i s a l w a y s a w o r s e n i n g when, as a r e s u l t o f a f l a r e - u p , 
c l a i m a n t i s t o t a l l y d i s a b l e d f o r 14 days o r more. Gwynn v. SAIF, 
304 Or 345 ( 1 9 8 7 ) , on remand 91 Or App 88 ( 1 9 8 8 ) . 

I n t h i s c a s e , c l a i m a n t s u f f e r e d a f l a r e - u p when she 
s n e e z e d . Her d o c t o r d e s c r i b e d t h i s as "ups and downs" and t h e 
O r t h o p a e d i c C o n s u l t a n t s s a i d t h a t i t was an i n t e r m i t t e n t 
e x a c e r b a t i o n common t o c l a i m a n t . N o n e t h e l e s s , she was b e d r i d d e n 
f o r 14 d a y s , and Dr. W o l f e s a i d a t t h e t i m e t h a t she c o u l d n o t 
work i n any c a p a c i t y . We must c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t 
s u f f e r e d a c o m p e n s a b l e a g g r a v a t i o n o f h e r l o w back c o n d i t i o n . We 
t h e r e f o r e s e t a s i d e t h e i n s u r e r ' s d e n i a l , and remand i t f o r 
a c c e p t a n c e . 

d e Q u e r v a i n ' s T e n o s y n o v i t i s : C o m p e n s a b i l i t y 

To p r o v e c o m p e n s a b i l i t y o f h e r d e Q u e r v a i n ' s 
t e n o s y n o v i t i s , c l a i m a n t must show t h a t i t i s more l i k e l y t h a n n o t 
t h a t h e r c o m p e n s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e o f 
t h e c o n d i t i o n . G r a b l e v. W e y e r h a e u s e r , 291 Or 387 ( 1 9 8 1 ) . The 
c o m p e n s a b l e i n j u r y need n o t be t h e s o l e o r even t h e p r i n c i p l e 
c ause o f t h e c o n d i t i o n . A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 231 
( 1 9 8 2 ) . However, c l a i m a n t must e s t a b l i s h t h e p r o b a b i l i t y o f a 
m a t e r i a l r e l a t i o n s h i p , n o t m e r e l y t h e p o s s i b i l i t y . G ormley v . 
SAIF, 52 Or App 1055 ( 1 9 8 1 ) . Because t h i s i s a c o m p l e x m e d i c a l 
i s s u e , we r e l y upon e x p e r t m e d i c a l o p i n i o n . Kassahn v. P u b l i s h e r s 
P a p e r , 76 Or App 105 ( 1 9 8 5 ) . 

Dr. B u t t o n s t a t e d w i t h o u t e l a b o r a t i o n t h a t he d i d n o t 
b e l i e v e t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o h e r c o m p e n s a b l e 
i n j u r y . He d i d concede t h a t she c o u l d have s p r a i n e d h e r w r i s t s i n 
a f a l l , b u t d i d n o t c o n s i d e r t h a t a common cause o f t h e d i s e a s e . 
Dr. Nye s u m m a r i l y a g r e e d w i t h Dr. B u t t o n ' s r e p o r t . We u n d e r s t a n d 
t h e r e p o r t t o a d m i t t h e p o s s i b i l i t y o f a c a u s a l c o n n e c t i o n b e t w e e n 
t h e f a l l s and d e v e l o p m e n t o f d e Q u e r v a i n ' s t e n o s y n o v i t i s . Mere 
p o s s i b i l i t y w i l l n o t s u s t a i n c l a i m a n t ' s b u r d e n o f p r o o f , h o w e v e r . 
We c o n c l u d e t h a t c l a i m a n t has n o t shown h e r d e Q u e r v a i n ' s c o n d i t i o n 
t o be c a u s a l l y r e l a t e d t o h e r low back c o n d i t i o n . 

M e n t a l C o n d i t i o n : P r e m a t u r e C l o s u r e 

A c o n d i t i o n i s " m e d i c a l l y s t a t i o n a r y " when "no f u r t h e r 
m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l 
t r e a t m e n t , o r t h e pa s s a g e o f t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . I t i s 
c l a i m a n t ' s b u r d e n t o p r o v e t h a t t h e p r e p o n d e r a n c e o f t h e e v i d e n c e 
i n d i c a t e s a d i f f e r e n t m e d i c a l l y s t a t i o n a r y d a t e t h a n t h e d a t e on 
w h i c h h e r c l a i m was c l o s e d . B r a d T. G r i b b l e , 37 Van N a t t a 92 
( 1 9 8 7 ) . Due t o t h e comp l e x n a t u r e o f c l a i m a n t ' s m e n t a l c o n d i t i o n , 
we r e l y upon e x p e r t m e d i c a l o p i n i o n . Kassahn v . P u b l i s h e r s P a p e r , 
76 Or App 105 ( 1 9 8 5 ) . 

C l a i m a n t was examined p r i o r t o c l o s u r e by two 
p s y c h i a t r i s t s , D r s . T u r c o and P a r v a r e s h . They each p r o v i d e d a 
d e t a i l e d e v a l u a t i o n o f c l a i m a n t , and each f o u n d h e r t o be 
m e d i c a l l y s t a t i o n a r y . The bases f o r t h e i r s e p a r a t e c o n c l u s i o n s 
i n c l u d e d t h e i r own t e s t i n g , h e r i n f r e q u e n t t r e a t m e n t s c h e d u l e , and 
her l i m i t e d need f o r m e d i c a t i o n . Dr. T u r c o n o t e d t h a t c l a i m a n t ' s 
f a m i l y h i s t o r y i n c l u d e s a s t r o n g t r a i t f o r m e n t a l i l l n e s s , w h i c h 
makes o n g o i n g p a l l i a t i v e c a r e r e a s o n a b l e . B o t h d o c t o r s c o n c l u d e d 
t h a t she was m e d i c a l l y s t a t i o n a r y and p s y c h o l o g i c a l l y c a p a b l e o f 
r e g u l a r w o r k . - i i ? n _ 



O n l y c l a i m a n t ' s p s y c h i a t r i s t , Dr. P e t r o s k e , has r e p o r t e d 
on c l a i m a n t ' s c o n d i t i o n s i n c e t h e O c t o b e r , 1986 D e t e r m i n a t i o n 
O r d e r . H i s r e p o r t i s c u r s o r y . He s t a t e s , b u t does n o t e x p l a i n , 
t h a t c l a i m a n t i s n o t p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n a r y , and i s 
u n e m p l o y a b l e . 

A b s e n t p e r s u a s i v e r e a s o n t o do s o , we g i v e g r e a t e r 
w e i g h t t o t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . W e i l a n d 
v. SAIF, 62 Or App 810 ( 1 9 8 3 ) . I n t h i s c a s e , we a r e p e r s u a d e d t o 
do o t h e r w i s e . Dr. P e t r o s k e ' s r e p o r t s a r e t o o s h o r t and c o n c l u s o r y 
t o p e r m i t us t o r e l y upon them. The r e p o r t s o f t h e e x a m i n i n g 
p h y s i c i a n s , on t h e o t h e r hand, a d d r e s s and e x p l a i n t h e c o m p l e x 
f a c t o r s a f f e c t i n g c l a i m a n t ' s c o n d i t i o n . We c o n c l u d e t h a t c l a i m a n t 
has n o t b o r n e h e r b u r d e n o f p r o v i n g t h a t h e r m e n t a l c o n d i t i o n i s 
n o t m e d i c a l l y s t a t i o n a r y . 

Time L o s s : 7/24/84 - 10/23/84 

C l a i m a n t was n o t w o r k i n g due t o h e r low back c o n d i t i o n 
d u r i n g t h e s p r i n g o f 1984, and was r e c e i v i n g t e m p o r a r y d i s a b i l i t y 
p a y m e n t s . Those payments were t e r m i n a t e d as o f J u l y 19, 1984, on 
t h e a u t h o r i t y o f t h e D e t e r m i n a t i o n O r d e r . 

C l a i m a n t went t o Dr. W o l f e w i t h symptoms o f a n x i e t y and 
d e p r e s s i o n on J u l y 24, 1984. He made t e n t a t i v e d i a g n o s e s o f t h e 
c o n d i t i o n s i n S eptember, 1984 and t r e a t e d h e r c o n s e r v a t i v e l y . H i s 
c h a r t n o t e on O c t o b e r 5, 1984 i n d i c a t e s t h a t c l a i m a n t w a n t e d t o 
r e t u r n t o w o r k , b u t f e l t " t o o a n x i o u s t o be a b l e t o do s o . " 
However, c l a i m a n t d i d i n f a c t r e t u r n t o work f o r a s h o r t t i m e as a 
p a r t - t i m e h o s t e s s i n a r e s t a u r a n t . She was a g a i n n o t w o r k i n g 
when, on O c t o b e r 23, 1984, she c h e c k e d i n t o a h o s p i t a l f o r 
p s y c h i a t r i c e v a l u a t i o n . 

I n o r d e r t o be e n t i t l e d t o i n t e r i m c o m p e n s a t i o n , 
c l a i m a n t must e s t a b l i s h t h a t as a r e s u l t o f h e r c o m p e n s a b l e i n j u r y 
she has l o s t t i m e f r o m work o r has d i m i n i s h e d e a r n i n g c a p a c i t y . 
Bono v. SAIF, 298 Or 405 ( 1 9 8 4 ) . C l a i m a n t was u n a v a i l a b l e f o r 
w o r k , and so had d i m i n i s h e d e a r n i n g c a p a c i t y , when she was 
a d m i t t e d t o t h e h o s p i t a l f o r e v a l u a t i o n on O c t o b e r 23, 1984. She 
c o n t e n d s t h a t she was a l s o u n a b l e t o work b e g i n n i n g on J u l y 24, 
1984, when she f i r s t e x h i b i t e d symptoms o f a n x i e t y and d e p r e s s i o n 
and began r e c e i v i n g t r e a t m e n t f o r them. T h e r e i s l i t t l e i n t h e 
r e c o r d , h o w e v e r , t o s u g g e s t t h a t she was u n a b l e t o work p r i o r t o 
O c t o b e r 23, 1984. One c h a r t n o t e does say t h a t she i s t o o a n x i o u s 
t o w o r k , b u t t h e n o t e one week l a t e r s a y s t h a t she has i n f a c t 
been w o r k i n g . The f a c t t h a t , e x c e p t f o r a p e r i o d o f f o u r d a y s , 
c l a i m a n t d i d n o t work i s n o t d i s p o s i t i v e . The t e s t i s w h e t h e r she 
had l o s t t i m e f r o m work o r s u f f e r e d r e d u c e d e a r n i n g c a p a c i t y . 
C l a i m a n t has n o t p r o v e n t h a t she c o u l d n o t work because o f h e r 
m e n t a l c o n d i t i o n d u r i n g t h e t h r e e months i n q u e s t i o n . T h e r e f o r e , 
she i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h a t t i m e . 

P e n a l t i e s and Fees 

Because we f i n d t h a t c l a i m a n t i s n o t owed any t e m p o r a r y 
d i s a b i l i t y f o r t h e p e r i o d i n q u e s t i o n , and t h a t h e r p s y c h o l o g i c a l 
c l a i m was n o t p r e m a t u r e l y c l o s e d , t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s i s moot. 
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P s y c h o l o g i c a l , Low Back, L e f t Leg: E x t e n t o f D i s a b i l i t y 

Because we remand t h i s c a s e t o t h e i n s u r e r f o r 
a c c e p t a n c e and p r o c e s s i n g o f c l a i m a n t ' s l o w back a g g r a v a t i o n 
c l a i m , we c a n n o t r e a c h t h e s e i s s u e s . 

O verpayment 

A t h e a r i n g , t h e i n s u r e r r e q u e s t e d a u t h o r i t y t o o f f s e t an 
a l l e g e d o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y a g a i n s t f u t u r e 
a w a r d s . F o l l o w i n g t h e h e a r i n g , t h e i n s u r e r p r o v i d e d p r o o f o f 
o v e r p a y m e n t i n t h e amount o f $1,160.88. We have r e v i e w e d t h e 
d o c u m e n t a t i o n , and c o n c u r w i t h t h e R e f e r e e t h a t t h e o v e r p a y m e n t 
was made. We a f f i r m h i s a u t h o r i z a t i o n t o o f f s e t t h a t amount. 
However, we s p e c i f i c a l l y l i m i t t h a t a u t h o r i t y t o o f f s e t a g a i n s t 
f u t u r e a wards o f p e r m a n e n t d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1987 i s a f f i r m e d and 
r e v e r s e d . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h e r l o w back c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded 
t o t h e i n s u r e r f o r p r o c e s s i n g i n a c c o r d a n c e w i t h t h e l a w . The 
R e f e r e e ' s o r d e r i s o t h e r w i s e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded an a s s e s s e d f e e o f $500, t o be p a i d by t h e i n s u r e r , f o r 
s e r v i c e s i n s e t t i n g a s i d e t h e d e n i a l . 

RONALD F. WALSH, Claimant WCB 86-13266 
Pozzi, et a l . , Claimant's Attorneys September 7, 1988 
Roberts, et a l . , Defense Attorneys Amended Order on Review (Remanding 

On A u g u s t 12, 1988, we f o u n d t h a t c l a i m a n t was e n t i t l e d 
t o o f f e r e v i d e n c e c o n c e r n i n g a p o s t - h e a r i n g l o w back s u r g e r y and 
p o s t - o p e r a t i v e m e d i c a l r e p o r t s . T h e r e f o r e , t h e case was remanded 
t o t h e P r e s i d i n g R e f e r e e f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h o u r 
o r d e r . 

Upon f u r t h e r r e f l e c t i o n , we have c o n c l u d e d t h a t o u r 
p r i o r o r d e r l a c k e d s p e c i f i c i t y . C o n s e q u e n t l y , we add t h e 
f o l l o w i n g c o n c l u s i o n s and i n s t r u c t i o n s t o o u r A u g u s t 12, 1988 
o r d e r . 

To b e g i n , t h e R e f e r e e ' s June 8, 1987 o r d e r i s v a c a t e d 
and t h i s c a s e i s remanded t o t h e P r e s i d i n g R e f e r e e f o r t h e t a k i n g 
o f a d d i t i o n a l e v i d e n c e c o n c e r n i n g c l a i m a n t ' s p o s t - h e a r i n g s u r g e r y 
and m e d i c a l f i n d i n g s . I t s h a l l be w i t h i n t h e P r e s i d i n g R e f e r e e ' s 
d i s c r e t i o n t o r e f e r t h e case t o a n o t h e r R e f e r e e , s h o u l d he so 
d e s i r e . 

On remand, b o t h p a r t i e s s h a l l be e n t i t l e d t o p r e s e n t 
e v i d e n c e r e g a r d i n g t h e i s s u e o f w h e t h e r c l a i m a n t ' s c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o h i s compe n s a b l e i n j u r y and w h e t h e r t h e 
i n s u r e r ' s September 3, 1986 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
s h o u l d be s e t a s i d e . T h i s e v i d e n c e may be p r e s e n t e d i n any manner 
t h a t w i l l a f f o r d s u b s t a n t i a l j u s t i c e and i n s u r e a c o m p l e t e and 
a c c u r a t e r e c o r d o f a l l e x a m i n a t i o n and t e s t i m o n y . 

Upon r e c l o s u r e o f t h e r e c o r d , t h e R e f e r e e s h a l l c o n s i d e r 
t h e a d d i t i o n a l e v i d e n c e , as w e l l as t h e r e c o r d p r e v i o u s l y 
d e v e l o p e d , and p r o c e e d t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f t h e 
a f o r e m e n t i o n e d a g g r a v a t i o n c l a i m . T h e r e a f t e r , t h e R e f e r e e s h a l l 
i s s u e a f i n a l , a p p e a l a b l e O p i n i o n and O r d e r . 
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A c c o r d i n g l y , o u r A u g u s t 12, 1988 o r d e r i s w i t h d r a w n . As 
s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r p r i o r o r d e r , 
e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

SANDRA L. WALSH, Claimant WCB 86-13211 
Welch, et al.', Claimant's Attorneys September 7, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members Joh n s o n and F e r r i s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e P o d n a r ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s 
p a r t i a l d e n i a l o f f u r t h e r t r e a t m e n t and d i s a b i l i t y a s s o c i a t e d w i t h 
c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n ; and ( 2 ) a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e f o r t h e e m p l o y e r ' s a l l e g e d i m p r o p e r c l a i m s 
p r o c e s s i n g . We a f f i r m . 

ISSUES 

( 1 ) C l a i m s p r o c e s s i n g . 

( 2 ) P e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS OF FACT 

C l a i m a n t , a m e d i c a l r e c o r d s c l e r k , has a h i s t o r y o f 
asthma d a t i n g back t o t h e e a r l y 1 9 7 0's. I n March 1986, she 
d e v e l o p e d b r e a t h i n g d i f f i c u l t i e s and a s o r e t h r o a t . She was t a k e n 
o f f work f o r a week and t r e a t e d c o n s e r v a t i v e l y by Dr. Gore, her 
l o n g - t i m e t r e a t i n g p h y s i c i a n . Dr. Gore and Dr. K e p p e l , a 
c o n s u l t i n g l u n g d i s e a s e s p e c i a l i s t , i n i t i a l l y d i a g n o s e d an 
e x a c e r b a t i o n o f t h e u n d e r l y i n g asthma c o n d i t i o n f r o m e x p o s u r e t o 
c a r b o n f o r m s a t w o r k . C l a i m a n t was r e l e a s e d f o r m o d i f i e d work 
w i t h a r e s t r i c t i o n a g a i n s t f u r t h e r e x p o s u r e t o c a r b o n f o r m s . 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r "upper 
r e s p i r a t o r y d i f f i c u l t y " i n May 1986. Dr. Gore c o m p l e t e d a Form 
827 ( F i r s t M e d i c a l R e p o r t ) w i t h a d i a g n o s i s o f an " e x a c e r b a t i o n o f 
r e a c t i v e a i r w a y d i s e a s e . " The e m p l o y e r a c c e p t e d t h e c l a i m t h r o u g h 
i s s u a n c e o f a f o r m a l n o t i c e (Form 1502) sometime p r i o r t o 
September 1986. 

I n June 1986, c l a i m a n t u n d e r w e n t a m e c h o l y l c h a l l e n g e 
t e s t , t h e r e s u l t s o f w h i c h i n d i c a t e d t h e absence o f u n d e r l y i n g 
r e a c t i v e a i r w a y s d i s e a s e . I n J u l y 1986, she s u b m i t t e d t o an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n by Dr. M a n t a n a r o , an a l l e r g i s t . 
M a n t a n a r o f o u n d no e v i d e n c e o f an a c t i v e a s t h m a t i c a i r w a y s 
d i s e a s e , b u t , i n s t e a d , d i a g n o s e d an u p p e r and l o w e r r e s p i r a t o r y 
i r r i t a t i o n f r o m e x p o s u r e t o t h e c a r b o n f o r m s a t w o r k . M a n t a n a r o 
f e l t t h a t c l a i m a n t was " m e d i c a l l y s t a b l e " and had r e t u r n e d t o h e r 
p r e e x p o s u r e l e v e l . D r s . K e p p e l and Gore e s s e n t i a l l y c o n c u r r e d , 
t h o u g h Gore f e l t t h a t c l a i m a n t ' s symptoms had n o t y e t r e t u r n e d t o 
p r e e x p o s u r e l e v e l . 

C l a i m a n t ' s m e d i c a l b i l l s and t i m e l o s s b e n e f i t s were 
p a i d by t h e e m p l o y e r . On September 2, 1986, t h e e m p l o y e r i s s u e d a 
p a r t i a l d e n i a l , w h e r e i n i t a c c e p t e d t h e " t e m p o r a r y f l a r e - u p o f 
[ c l a i m a n t ' s ] p r e e x i s t i n g u p p e r and l o w e r r e s p i r a t o r y d i s e a s e " b u t 
d e n i e d t h e " c o m p e n s a b i l i t y o f any f u r t h e r t r e a t m e n t o f [ h e r ] 
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p r e e x i s t i n g u p p e r and l o w e r r e s p i r a t o r y d i s e a s e o r any d i s a b i l i t y 
a s s o c i a t e d w i t h t h a t p r e e x i s t i n g c o n d i t i o n . " The c l a i m was c l o s e d 
by D e t e r m i n a t i o n O r d e r on September 22, 1986 w i t h no p e r m a n e n t 
d i s a b i l i t y a w a r d . The c o n d i t i o n d e n i e d by t h e e m p l o y e r was n o t 
c o n s i d e r e d i n t h e d e t e r m i n a t i o n o f p e r m a n e n t d i s a b i l i t y . 

CONCLUSIONS AND OPINION 

The R e f e r e e s e t a s i d e t h e p a r t i a l d e n i a l and remanded 
t h e c l a i m t o t h e e m p l o y e r f o r f u r t h e r p r o c e s s i n g u n t i l c l o s u r e , 
t h e r e b y r e s c i n d i n g t h e D e t e r m i n a t i o n O r d e r . The R e f e r e e a l s o 
a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r i m p r o p e r c l a i m s p r o c e s s i n g . 

I n s e t t i n g a s i d e t h e d e n i a l , t h e R e f e r e e r e a s o n e d t h a t 
t h e e m p l o y e r i m p r o p e r l y s o u g h t t o c i r c u m v e n t t h e c l a i m c l o s u r e 
p r o c e s s by a t t e m p t i n g t o t e r m i n a t e f u t u r e r e s p o n s i b i l i t y f o r t h e 
a c c e p t e d r e s p i r a t o r y c o n d i t i o n b e f o r e t h e e x t e n t o f d i s a b i l i t y 
f r o m t h e c o n d i t i o n had been d e t e r m i n e d . We a g r e e w i t h t h e 
R e f e r e e ' s d e c i s i o n and r a t i o n a l e . 

R o l l e r v. Weyerhaeuser Co., 67 Or App 583, a m p l i f i e d 68 
Or App 743, r e v den 297 Or 601 ( 1 9 8 4 ) , i s c o n t r o l l i n g a u t h o r i t y i n 
t h i s c a s e . I n t h a t c a s e , t h e c o u r t was f a c e d w i t h t h e i s s u e o f 
w h e t h e r an i n s u r e r o r s e l f - i n s u r e d e m p l o y e r c o u l d i s s u e a d e n i a l 
o f f u t u r e r e s p o n s i b i l i t y f o r a c o m p e n s a b l e c o n d i t i o n b e f o r e t h e 
e x t e n t o f t h e c l a i m a n t ' s d i s a b i l i t y had been d e t e r m i n e d . The 
c l a i m a n t i n R o l l e r s u s t a i n e d an i n d u s t r i a l i n j u r y t o h i s head and 
l e g . H i s d i s a b i l i t y was d i a g n o s e d as d i a b e t e s m e l l i t u s . The 
e m p l o y e r a c c e p t e d t h e d i a b e t e s c l a i m and p r o v i d e d b e n e f i t s f o r 
s e v e r a l m o n t h s . The e m p l o y e r t h e n i s s u e d a p a r t i a l d e n i a l , 
s t a t i n g t h a t i t c o n t i n u e d t o a c c e p t r e s p o n s i b i l i t y f o r t h e r e s u l t s 
o f t h e i n d u s t r i a l i n j u r y , b u t d e n i e d f u t u r e r e s p o n s i b i l i t y f o r t h e 
d i a b e t e s c o n d i t i o n . The c l a i m was n o t c l o s e d . The c o u r t h e l d 
t h a t t h e d e n i a l was i m p r o p e r because i t e f f e c t i v e l y c i r c u m v e n t e d 
t h e s t a t u t o r y p r o c e d u r e s o f c l a i m c l o s u r e and d e t e r m i n a t i o n o f 
e x t e n t o f d i s a b i l i t y . I d . a t 586-87. 

The f a c t s o f t h i s c a s e a r e s i m i l a r t o t h o s e i n R o l l e r . 
We a r e p e r s u a d e d t h a t t h e a c c e p t e d c o n d i t i o n was t h e t e m p o r a r y 
f l a r e - u p o f c l a i m a n t ' s p r e e x i s t i n g r e s p i r a t o r y d i s e a s e . We a r e 
a l s o p e r s u a d e d t h a t , p r i o r t o c l a i m c l o s u r e , t h e e m p l o y e r s o u g h t 
t o deny f u r t h e r r e s p o n s i b i l i t y f o r t h a t p r e e x i s t i n g d i s e a s e . 

Whereas t h e e m p l o y e r i n R o l l e r n e v e r s u b m i t t e d t h e c l a i m 
f o r c l o s u r e , t h i s e m p l o y e r s u b m i t t e d t h e c l a i m f o r c l o s u r e a f t e r 
i s s u a n c e o f t h e d e n i a l . However, t h i s d i s t i n c t i o n i s r e n d e r e d 
i n s i g n i f i c a n t by t h e E v a l u a t i o n S e c t i o n ' s r e f u s a l t o c o n s i d e r t h e 
d e n i e d c o n d i t i o n . Thus, i s s u a n c e o f t h e d e n i a l l e t t e r e f f e c t i v e l y 
p r e e m p t e d t h e D i v i s i o n ' s d e t e r m i n a t i o n o f e x t e n t o f d i s a b i l i t y 
r e s u l t i n g f r o m t h e a c c e p t e d r e s p i r a t o r y c o n d i t i o n . T h i s c l a i m 
s h o u l d have been p r o c e s s e d t o c l o s u r e , e i t h e r a d m i n i s t r a t i v e l y o r 
t h r o u g h t h e E v a l u a t i o n S e c t i o n , p r i o r t o i s s u a n c e o f t h e d e n i a l . 
See f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) . Because t h e e m p l o y e r f a i l e d t o do s o , 
we c o n c l u d e t h a t t h e d e n i a l was i m p r o p e r . 

We f u r t h e r c o n c l u d e t h a t t h e p r e c l o s u r e d e n i a l was 
u n r e a s o n a b l e . I t i s w e l l - e s t a b l i s h e d t h a t an i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r may n o t t e r m i n a t e f u t u r e r e s p o n s i b i l i t y f o r 
a c l a i m b e f o r e t h e e x t e n t o f t h e a c c e p t e d c o n d i t i o n had been 
d e t e r m i n e d p u r s u a n t t o t h e s t a t u t o r y p r o c e d u r e s f o r c l a i m 
c l o s u r e . See Webb v. SAIF, 83 Or App 386 ( 1 9 8 7 ) ; D a v i s o n v. SAIF , 
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80 Or App 5 4 1 , r e c o n 82 Or App 546 ( 1 9 8 6 ) ; R o l l e r , s u p r a ; A r t h u r 
E. M a t t h e w s , 39 Van N a t t a 361 ( 1 9 8 7 ) . G i v e n t h e c l e a r 
p r o s c r i p t i o n o f p r e c l o s u r e d e n i a l s s i m i l a r t o t h a t i n v o l v e d h e r e , 
we c o n c l u d e t h a t a p e n a l t y and a t t o r n e y f e e was p r o p e r l y a s s e s s e d . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
B o a r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
" a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e 
an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $160, i s a p p r o v e d . 

D0R0THA M.CLARKE, Claimant WCB TP-88009 
M e r r i l l Schneider & Associates, Claimant's Attorneys September 9, 1988 
Roberts, et a l . , Defense Attorney Order Approving Request 

The p a y i n g agency's c o u n s e l seeks a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s b e f o r e t h e B o a r d w h i c h c u l m i n a t e d i n 
o u r J u l y 18, 1988 T h i r d P a r t y O r d e r . The r e q u e s t i s g r a n t e d . 

FINDINGS 

On May 17, 1988, c l a i m a n t p e t i t i o n e d t h e B o a r d t o 
r e s o l v e a d i s p u t e c o n c e r n i n g a p r o p o s e d c ompromise o f a t h i r d 
p a r t y a c t i o n . See ORS 656.587. On June 29, 1988, t h e p a y i n g 
a g e n c y ' s f i n a l r e s p o n s e was f i l e d w i t h t h e B o a r d . 

On J u l y 18, 1988, we i s s u e d a T h i r d P a r t y O r d e r , 
a p p r o v i n g t h e p r o p o s e d t h i r d p a r t y s e t t l e m e n t o f f e r and d i r e c t i n g 
c l a i m a n t ' s a t t o r n e y t o d i s t r i b u t e t h e p r o c e e d s i n a c c o r d a n c e w i t h 
ORS 6 5 6 . 5 9 3 ( 1 ) . Our o r d e r d i d n o t a d d r e s s t h e i s s u e o f a 
c l i e n t - p a i d f e e . The J u l y 18, 1988 o r d e r has n o t been a p p e a l e d , 
a b a t e d , s t a y e d o r r e p u b l i s h e d . 

On A u g u s t 17, 1988, t h e p a y i n g a g e n c y ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d b e f o r e 
t h e B o a r d . I n c l u d e d w i t h t h e r e q u e s t was an e x e c u t e d r e t a i n e r 
a g r e e m e n t and s t a t e m e n t o f s e r v i c e s . 

CONCLUSIONS 

B o a r d a u t h o r i z a t i o n i s r e q u i r e d b e f o r e an a t t o r n e y f o r a 
p a y i n g agency can c h a r g e f o r l e g a l s e r v i c e s r e n d e r e d i n a t h i r d 
p a r t y c a s e . See Thomas McBroom ( D e c ' d ) , 40 Van N a t t a 831 
( A u g u s t 5, 1 9 8 8 ) . I n McBroom, o u r p r i o r t h i r d p a r t y o r d e r had n o t 
a d d r e s s e d e i t h e r t h e p a y i n g agency's e n t i t l e m e n t t o , o r t h e amount 
o f , a c l i e n t - p a i d f e e . T h e r e f o r e , we r e a s o n e d t h a t we r e t a i n e d 
j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t f o r a u t h o r i z a t i o n . 

I n McBroom, we a c k n o w l e d g e d t h a t t h e B o a r d ' s r u l e s do 
n o t e x p r e s s l y a d d r e s s t h e f i l i n g o f s t a t e m e n t s o f s e r v i c e s i n 
t h i r d p a r t y p r o c e e d i n g s . However, we n o t e d t h a t s t a t e m e n t s o f 
s e r v i c e s i n Own M o t i o n m a t t e r s a r e due w i t h i n 30 days a f t e r 
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m a i l i n g o f t h e B o a r d ' s o r d e r and s t a t e m e n t s o f s e r v i c e s on B o a r d 
r e v i e w a r e due w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t b r i e f . 
See OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) , ( c ) , ( d ) . 

S i n c e t h e r e q u e s t i n McBroom had been s u b m i t t e d n e a r l y 6 
months a f t e r t h e f i l i n g o f t h e l a s t b r i e f , some 50 days a f t e r t h e 
i s s u a n c e o f o u r T h i r d P a r t y O r d e r and a p p r o x i m a t e l y 20 days a f t e r 
t h e p a y i n g a g e n c y ' s a p p e a l , we c o n s i d e r e d i t u n t i m e l y . 
C o n s e q u e n t l y , we d e c l i n e d t o a u t h o r i z e t h e r e q u e s t . 

H e r e , t h e p a y i n g a g e n c y ' s c o u n s e l ' s r e q u e s t was 
s u b m i t t e d a p p r o x i m a t e l y 50 days a f t e r t h e f i l i n g o f t h e . l a s t b r i e f 
and 30 days a f t e r t h e i s s u a n c e o f o u r J u l y 18, 1988 T h i r d P a r t y 
O r d e r . Thus, t h e s u b m i s s i o n i s n o t i n k e e p i n g w i t h t h e f i l i n g 
r e q u i r e m e n t f o r s t a t e m e n t s o f s e r v i c e s on B o a r d r e v i e w , b u t does 
meet t h e f i l i n g r e q u i r e m e n t f o r Own M o t i o n p r o c e e d i n g s . Inasmuch 
as our r u l e s do n o t s p e c i f y t h e f i l i n g r e q u i r e m e n t s f o r a 
s t a t e m e n t o f s e r v i c e s i n t h i r d p a r t y c a s e s , we c o n c l u d e t h a t t h i s 
r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e , s u b m i t t e d w i t h i n 
30 days o f t h e B o a r d ' s T h i r d P a r t y O r d e r , i s t i m e l y . 

A f t e r r e v i e w i n g t h e s t a t e m e n t o f s e r v i c e s and t h e 
a t t o r n e y r e t a i n e r a g r e e m e n t s u b m i t t e d by t h e p a y i n g a g e n c y ' s 
c o u n s e l , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e a c l i e n t - p a i d f e e n o t t o e x c e e d $1,000. 

I T IS SO ORDERED. 

RETA GULLATT, Claimant Own Motion 88-0370M 
Welch, et al ., Claimant's Attorneys September 9, 1988 
EBI, Insurance C a r r i e r Own Motion Order 

The i n s u r e r has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m 
f o r an a l l e g e d w o r s e n i n g o f her September 12, 1979 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes r e o p e n i n g o f t h i s c l a i m as i t c o n t e n d s c l a i m a n t has 
removed h e r s e l f f r o m t h e work f o r c e . 

P u r s u a n t t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n s u c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 

C l a i m a n t was h o s p i t a l i z e d on F e b r u a r y 29, 1988 f o r her 
c o m p e n s a b l e c o n d i t i o n . We a r e p e r s u a d e d t h a t h e r c o n d i t i o n 
w o r s e n e d s u f f i c i e n t l y t o r e n d e r h e r d i s a b l e d f r o m g a i n f u l 
e mployment and q u a l i f y her f o r b e n e f i t s p u r s u a n t t o ORS 656.278. 
The i n s u r e r q u e s t i o n s h e r e n t i t l e m e n t t o t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n due t o t h e f a c t t h a t c l a i m a n t was n o t 
w o r k i n g p r i o r t o her a g g r a v a t i o n . The e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t was e m ployed as a camp h o s t e s s b e t w e e n t h e months o f 
A p r i l and November each y e a r . She was n o t p a i d f o r t h i s w o r k , 
a l t h o u g h she was g i v e n f r e e use o f a room and u l t i l i t i e s . We 
c o n c l u d e on t h i s e v i d e n c e t h a t c l a i m a n t has n o t removed h e r s e l f 
f r o m t h e work f o r c e and i s e n t i t l e d t o b e n e f i t s commencing w i t h 
h e r h o s p i t a l i z a t i o n i n F e b r u a r y 1988. 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y 
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t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence F e b r u a r y 29, 1988 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t h e r r e g u l a r 
wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . 
R e imbursement f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

ROBERT D. JANINI, Claimant WCB 87-11480 
Durham, et a l . , Claimant's Attorneys September 9, 1988 
Roberts, e t al ., Defense Attorneys Order Denying Request 

The i n s u r e r ' s c o u n s e l seeks B o a r d a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d 
i n o u r A p r i l 25, 1988 Or d e r on Review. The r e q u e s t i s d e n i e d . 

FINDINGS 

C l a i m a n t r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s J a n u a r y 
15, 1988 o r d e r . On March 8, 1988, c l a i m a n t f i l e d h i s a p p e l l a n t ' s 
b r i e f . On March 22, 1988, t h e i n s u r e r f i l e d i t s r e s p o n d e n t ' s 
b r i e f . On March 24, 1988, c l a i m a n t f i l e d h i s r e p l y b r i e f . 

On A p r i l 22, 1988, t h e Board r e c e i v e d t h e i n s u r e r ' s 
c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r 
s e r v i c e s r e n d e r e d on Bo a r d r e v i e w . I n c l u d e d w i t h t h i s r e q u e s t was 
an e x e c u t e d a t t o r n e y r e t a i n e r a g r eement and a s t a t e m e n t o f 
s e r v i c e s . 

On A p r i l 25, 1988, t h e Board i s s u e d i t s O r d e r on Review, 
a f f i r m i n g and a d o p t i n g t h e R e f e r e e ' s o r d e r . A t t h a t t i m e , t h e 
i n s u r e r ' s c o u n s e l ' s r e q u e s t had n o t r e a c h e d t h e r e c o r d . The 
Boa r d ' s o r d e r f u r t h e r s t a t e d t h a t s i n c e no s t a t e m e n t o f s e r v i c e 
had been r e c e i v e d f r o m t h e i n s u r e r ' s c o u n s e l , no c l i e n t - p a i d f e e 
w o u l d be a p p r o v e d . The A p r i l 25, 1988 o r d e r has n o t been 
a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On J u l y 15, 1988, t h e i n s u r e r ' s c o u n s e l r e i t e r a t e d i t s 
r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . C o u n s e l f u r t h e r 
a d v i s e d t h a t a second r e q u e s t had been s u b m i t t e d on A p r i l 29, 
1988. The Bo a r d has no r e c o r d o f r e c e i v i n g t h e A p r i l 29, 1988 
r e q u e s t . On A u g u s t 2, 1988, t h e i n s u r e r ' s c o u n s e l a g a i n r e q u e s t e d 
B o a r d a u t h o r i z a t i o n . 

CONCLUSIONS 

We r e c e n t l y a d d r e s s e d t h e q u e s t i o n o f w h e t h e r t h e B o a r d 
has j u r i s d i c t i o n t o c o n s i d e r a r e q u e s t f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e where t h e Boar d ' s o r d e r on t h e m e r i t s has become 
f i n a l by o p e r a t i o n o f l a w . Jane E. S t a n l e y , 40 Van N a t t a 831 
( J u l y 18, 1 9 8 8 ) . I n S t a n l e y , t h e r e q u e s t was s u b m i t t e d 
a p p r o x i m a t e l y t h r e e months a f t e r t h e i s s u a n c e o f o u r f i n a l , 
u n a p p e a l e d o r d e r . S i n c e o u r p r i o r o r d e r had n e i t h e r a d d r e s s e d t h e 
i s s u e o f t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount 
o f , a c l i e n t - p a i d f e e , we c o n c l u d e d t h a t we had j u r i s d i c t i o n t o 
c o n s i d e r t h e r e q u e s t f o r a u t h o r i z a t i o n . However, because t h e 
r e q u e s t was u n t i m e l y s u b m i t t e d under OAR 438-15-027 ( 1 ) ( d ) ( w h i c h 
r e q u i r e s s t a t e m e n t o f s e r v i c e s f o r p r o c e e d i n g s on Bo a r d r e v i e w t o 
be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t b r i e f ) and 
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s i n c e o u r o r d e r on t h e m e r i t s had become f i n a l by o p e r a t i o n o f 
l a w , we d e c l i n e d t o a u t h o r i z e t h e e m p l o y e r ' s c o u n s e l ' s r e q u e s t . 

H e r e , o u r A p r i l 25, 1988 o r d e r a d d r e s s e d t h e i s s u e o f 
t h e i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o a c l i e n t - p a i d f e e . Thus, 
i n a c c o r d a n c e w i t h t h e S t a n l e y h o l d i n g , o u r a u t h o r i t y t o c o n s i d e r 
t h e r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e i s c o n t i n g e n t 
upon o u r r e t a i n i n g j u r i s d i c t i o n o v e r t h e A p r i l 25, 1988 o r d e r . 
Y e t , i n a s m u c h as t h e A p r i l 25, 1988 o r d e r has n e i t h e r been 
a p p e a l e d , a b a t e d , s t a y e d n o r r e p u b l i s h e d , i t has become f i n a l by 
o p e r a t i o n o f l a w . ORS 6 5 6 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) . C o n s e q u e n t l y , we l a c k 
j u r i s d i c t i o n t o a d d r e s s t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t . 

As p r e v i o u s l y n o t e d , t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t f o r 
a u t h o r i z a t i o n , s t a t e m e n t o f s e r v i c e s , and e x e c u t e d r e t a i n e r 
a g r e e m e n t were r e c e i v e d p r i o r t o t h e i s s u a n c e o f o u r A p r i l 25, 
1988 o r d e r . However, t h e s e m a t e r i a l s d i d n o t r e a c h t h e r e c o r d 
b e f o r e o u r Ord e r on Review i s s u e d . I n any e v e n t , t h i s s u b m i s s i o n 
was r e c e i v e d w h i l e we s t i l l had j u r i s d i c t i o n t o a b a t e , amend, o r 
r e c o n s i d e r t h e A p r i l 25, 1988 o r d e r . As s t a t e d i n B e t t y J . E y l e r , 
40 Van N a t t a 977 ( A u g u s t 5, 1 9 8 8 ) , we make e v e r y e f f o r t t o 
p r o m p t l y p r o c e s s r e q u e s t s under such c i r c u m s t a n c e s . 
U n f o r t u n a t e l y , i n t h i s i n s t a n c e , t h e 30-day p e r i o d t o f u r t h e r 
c o n s i d e r o u r Ord e r on Review p a s s e d w i t h o u t B o a r d a c t i o n . 

Because t h e A p r i l 25, 1988 O r d e r on Review a d d r e s s e d t h e 
i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o a c l i e n t - p a i d f e e and has 
become f i n a l by o p e r a t i o n o f l a w , we l a c k j u r i s d i c t i o n t o c o n s i d e r 
t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n o f a c l i e n t - p a i d 
f e e . I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o s t r e s s t h a t we a r e 
n e i t h e r q u e s t i o n i n g t h e i n s u r e r ' s c o u n s e l ' s e n t i t l e m e n t t o , n o r 
t h e amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . We a r e m e r e l y s t a t i n g 
t h a t , f o r t h e r e a s o n s d i s c u s s e d a b o v e , we a r e u n a b l e t o c o n s i d e r 
t h e r e q u e s t . 

I T IS SO ORDERED. 

STEVEN S. LITTLE, Claimant WCB 87-00081 & 87-04234 
Linda Friedman Ramirez, Public Defender September 9, 1988 
Max Rae, Claimant's Attorney Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Seymour's o r d e r w h i c h u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a l o w back c o n d i t i o n . The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h a s s e s s e d 
a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r t h e a l l e g e d u n r e a s o n a b l e d e n i a l 
o f a g g r a v a t i o n . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and 
p e n a l t y - r e l a t e d a t t o r n e y f e e s . 

We r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
u p h e l d t h e a g g r a v a t i o n d e n i a l , and we a f f i r m w i t h a s u p p l e m e n t a l 
comment t h e R e f e r e e ' s a s s e s s m e n t o f a p e n a l t y - r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT 

C l a i m a n t f e l l and c o m p e n s a b l y i n j u r e d h i s l o w back on 
A u g u s t 16, 1984. The d i a g n o s i s was a l u m b a r s t r a i n , and he began 
c o n s e r v a t i v e t r e a t m e n t w i t h Dr. McDonald. He was i n i t i a l l y 
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r e l e a s e d f o r m o d i f i e d w o r k , b u t e v e n t u a l l y l o s t t h r e e weeks ,of 
work d u r i n g t h e f o l l o w i n g month. Dr. McDonald r e l e a s e d him f o r 
l i g h t work b e g i n n i n g September 24, 1984, and d e c l a r e d him 
m e d i c a l l y s t a t i o n a r y as o f t h a t d a t e , w i t h no p e r m a n e n t 
i m p a i r m e n t . The c l a i m was c l o s e d by N o t i c e o f C l o s u r e on 
November 5, 1984 w i t h no pe r m a n e n t d i s a b i l i t y a w a r d. There was no 
r e q u e s t f o r a D e t e r m i n a t i o n O r d e r . 

A l t h o u g h c l a i m a n t was n e v e r f o r m a l l y r e l e a s e d f o r 
r e g u l a r w o r k , he was e x p e c t e d t o resume r e g u l a r work a f t e r a few 
weeks o f l i g h t w o r k . From September 28, 1984 t h r o u g h J u l y / A u g u s t 
1986, c l a i m a n t w o r k e d f o r a number o f e m p l o y e r s . The j o b s , w h i c h 
r a n g e d f r o m s e d e n t a r y t o medium/heavy l a b o r , r e q u i r e d l i f t i n g , 
p u s h i n g , t w i s t i n g , and b e n d i n g m o t i o n s i n v o l v i n g h i s b a c k . He 
e x p e r i e n c e d o c c a s i o n a l back d i s c o m f o r t , b u t was a b l e t o p e r f o r m 
h i s d u t i e s . 

C l a i m a n t was unemployed a f t e r J u l y / A u g u s t 1986. He d i d 
n o t r e q u i r e m e d i c a l t r e a t m e n t f r o m September 24, 1984 t h r o u g h 
December 8, 1986. I n December 1986, c l a i m a n t e x p e r i e n c e d 
i n c r e a s e d l o w back symptoms w h i c h r e n d e r e d him u n a b l e t o p e r f o r m 
any o f t h e p r e v i o u s j o b s he has h e l d s i n c e 1984. The 1984 
i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h i s 
i n c r e a s e d s y m p t o m a t o l o g y . On December 8, 1986, c l a i m a n t saw 
Dr. S t e a r n s , a c h i r o p r a c t o r , who a u t h o r i z e d t i m e l o s s and began 
c o n s e r v a t i v e t r e a t m e n t . We f i n d t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d f r o m December 8, 1986 t h r o u g h more t h a n 14 days 
t h e r e a f t e r . 

On J a n u a r y 27, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m on t h e g r o u n d s t h a t h i s c o m p e n s a b l e c o n d i t i o n 
had n o t m a t e r i a l l y w o r s e n e d and t h a t h i s c u r r e n t c o m p l a i n t s were 
n o t r e l a t e d t o h i s 1984 i n d u s t r i a l i n j u r y . 

P r i o r t o t h e d e n i a l , t h e i n s u r e r had m e d i c a l r e p o r t s 
f r o m Dr. S t e a r n s and Dr. C o l l a d a , a c o n s u l t i n g n e u r o s u r g e o n who 
examined c l a i m a n t once on J a n u a r y 8, 1987. Dr. S t e a r n s r e p o r t e d 
t h a t c l a i m a n t was e x p e r i e n c i n g i n c r e a s i n g l u m b a r p a i n a t t r i b u t a b l e 
t o t h e 1984 i n d u s t r i a l i n j u r y , and a u t h o r i z e d t i m e l o s s . 
Dr. C o l l a d a r e p o r t e d t h a t c l a i m a n t was s u b j e c t t o r e c u r r e n t 
s t r a i n - t y p e symptoms and recommended back c o n d i t i o n i n g e x e r c i s e s , 
a n t i - i n f l a m m a t o r y a g e n t s , v o c a t i o n a l r e h a b i l i t a t i o n , and 
" c h i r o p r a c t i c c a r e as a p a l l i a t i v e m o d a l i t y . " Based on t h e s e 
r e p o r t s , t h e i n s u r e r had no l e g i t i m a t e d o u b t o f i t s l i a b i l i t y f o r 
a g g r a v a t i o n , p r i o r t o t h e d e n i a l . C l a i m a n t ' s c o u n s e l r a i s e d t h e 
r e a s o n a b l e n e s s o f d e n i a l i s s u e i n a F e b r u a r y 20, 1987 l e t t e r t o 
t h e R e f e r e e , a copy o f w h i c h was s e n t t o t h e i n s u r e r ' s c o u n s e l . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The R e f e r e e u p h e l d t h e a g g r a v a t i o n d e n i a l , r e a s o n i n g 
t h a t c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n had n o t worsened s i n c e c l a i m 
c l o s u r e i n November 1984. We d i s a g r e e a n d , i n s t e a d , f i n d t h e 
a g g r a v a t i o n c l a i m c o m p e n s a b l e . 

To e s t a b l i s h a compe n s a b l e a g g r a v a t i o n , c l a i m a n t must 
p r o v e , i n t e r a l i a , t h a t h i s c o n d i t i o n has wo r s e n e d s i n c e h i s l a s t 
a ward o f c o m p e n s a t i o n , so t h a t he i s more d i s a b l e d , m e a n i n g l e s s 
a b l e t o w o r k , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
S m i t h v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) . I n c r e a s e d symptoms, i n and 
o f t h e m s e l v e s , do n o t e s t a b l i s h a wo r s e n e d c o n d i t i o n u n l e s s t h e y 
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r e s u l t i n a d d i t i o n a l l o s s o f e a r n i n g c a p a c i t y . S m i t h v. SAIF, 
s u p r a , 302 Or a t 4 0 1 . However, i n c r e a s e d symptoms r e s u l t i n g i n 
more t h a n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y e s t a b l i s h a 
w o r s e n e d c o n d i t i o n as a m a t t e r o f l a w . See Gwynn v. SAIF, 304 Or 
345, 353 ( 1 9 8 7 ) ; Morgan v. S i l v e r c r e s t I n d u s t r i e s , 91 Or App 649, 
652 ( 1 9 8 8 ) . 

On r e v i e w , t h e i n s u r e r c o n c e d e s t h a t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a use o f t h e 
symptoms t h a t r e q u i r e d t r e a t m e n t i n December 1986. See G r a b l e v. 
W e y erhaeuser Company, 291 Or 387, 400-401 ( 1 9 8 1 ) . T h e r e f o r e , t h e 
d i s p o s i t i v e i n q u i r y i s w h e t h e r c l a i m a n t ' s symptoms i n December 
1986 r e p r e s e n t e d a w o r s e n e d c o n d i t i o n , i . e . , r e n d e r e d c l a i m a n t 
more d i s a b l e d t h a n he was a t t h e t i m e o f c l a i m c l o s u r e i n November 
1984. Because c l a i m a n t r e c e i v e d no p r i o r award o f p e r m a n e n t 
d i s a b i l i t y f o r h e r c o m p e n s a b l e i n j u r y , any l o s s o f e a r n i n g 
c a p a c i t y r e s u l t i n g f r o m i n c r e a s e d symptoms w o u l d e s t a b l i s h a 
w o r s e n i n g . 

The m e d i c a l o p i n i o n s a r e d i v i d e d on t h e u l t i m a t e 
q u e s t i o n o f w h e t h e r c l a i m a n t ' s c o n d i t i o n had w o r s e n e d . 
Dr. S t e a r n s , t h e t r e a t i n g p h y s i c i a n s i n c e December 1986, o p i n e d 
t h a t c l a i m a n t was e x p e r i e n c i n g a w o r s e n i n g o f l u m b a r p a i n 
a t t r i b u t a b l e t o t h e i n d u s t r i a l i n j u r y . Dr. C o l l a d a and Dr. 
McDonald, t h e o r i g i n a l t r e a t i n g p h y s i c i a n who a l s o p e r f o r m e d an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n i n March 1987, o p i n e d t h a t t h e r e 
was no w o r s e n i n g o f t h e c ompensable c o n d i t i o n . D r s . C o l l a d a and 
McDonald a c k n o w l e d g e d , however, t h a t c l a i m a n t w o u l d c o n t i n u e t o 
e x p e r i e n c e r e c u r r e n t s t r a i n - t y p e symptoms. 

We f i n d t h a t c l a i m a n t has e s t a b l i s h e d a w o r s e n e d 
c o n d i t i o n as a m a t t e r o f l a w . Dr. S t e a r n s a u t h o r i z e d t i m e l o s s 
f r o m work b e g i n n i n g December 8, 1986. T h a t a u t h o r i z a t i o n r e m a i n e d 
i n e f f e c t t h r o u g h t h e f i r s t week o f J a n u a r y 1987. The r e c o r d i s 
d e v o i d o f p e r s u a s i v e m e d i c a l e v i d e n c e t h a t c l a i m a n t was a b l e t o 
work d u r i n g t h a t p e r i o d o f t i m e . I n d e e d , c l a i m a n t was n o t 
e x a m i n e d by any o t h e r p h y s i c i a n u n t i l J a n u a r y 8, 1987, when 
Dr. C o l l a d a d e c l a r e d him m e d i c a l l y s t a t i o n a r y . A s s u m i n g , 
a r g u e n d o , t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J a n u a r y 8, 
1987, t h i s r e c o r d n e v e r t h e l e s s p e r s u a d e s us t h a t he was t o t a l l y 
d i s a b l e d f o r more t h a n 14 d a y s , b e g i n n i n g December 8, 1986. We 
c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has e s t a b l i s h e d a w o r s e n i n g as 
a m a t t e r o f l a w . See Gwynn v. SAIF, s u p r a ; Morgan v. S i l v e r c r e s t 
I n d u s t r i e s , s u p r a . A c c o r d i n g l y , we c o n c l u d e t h a t t h e a g g r a v a t i o n 
c l a i m was c o m p e n s a b l e . 

A t t o r n e y Fee 

The R e f e r e e a l s o a s s e s s e d a p e n a l t y - r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e d e n i a l o f a g g r a v a t i o n . A 
p e n a l t y was n o t a s s e s s e d f o r t h e d e n i a l because t h e i n s u r e r had 
a l r e a d y been a s s e s s e d w i t h t h e maximum p e n a l t y t o w h i c h b o t h 
p a r t i e s had s t i p u l a t e d p r i o r t o h e a r i n g . We a g r e e w i t h t h e 
R e f e r e e ' s a s s e s s m e n t o f t h e a t t o r n e y f e e . 

I n h i s J a n u a r y 8, 1987, Dr. C o l l a d a recommended 
c h i r o p r a c t i c c a r e as a p a l l i a t i v e m o d a l i t y , t h e r e b y s u g g e s t i n g 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . However, he o f f e r e d no 
e x p r e s s o p i n i o n t o t h a t e f f e c t and f a i l e d t o a d d r e s s t h e q u e s t i o n 
o f w h e t h e r c l a i m a n t had s u s t a i n e d a w o r s e n i n g o f d i s a b l i n g 
symptoms s u f f i c i e n t t o w a r r a n t a r e o p e n i n g o f t h e c l a i m . R e a d i n g 
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t h e r e p o r t s of Drs. Stearns and Collada t o g e t h e r , we f i n d t h a t the 
i n s u r e r had no l e g i t i m a t e doubt o f i t s l i a b i l i t y f o r a g g r a v a t i o n . 
A c c o r d i n g l y , we conclude t h a t the d e n i a l was unreasonable and a 
p e n a l t y - r e l a t e d a t t o r n e y f e e was p r o p e r l y assessed. See Petersen 
v. SAIF, 78 Or App 167, 172, rev den 301 Or 193 ( 1 9 8 6 ) . 

ORDER 

The Referee's order dated May 2 1 , 1987 i s rever s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the order which upheld 
the i n s u r e r ' s a g g r a v a t i o n d e n i a l , dated January 27, 1987, i s 
re v e r s e d . That d e n i a l i s s e t aside and the c l a i m i s remanded t o 
the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. An assessed f ee of 
$1,550 f o r s e r v i c e s rendered a t h e a r i n g and $550 f o r s e r v i c e s 
rendered on Board review i s approved. The remainder of the 
Referee's order i s a f f i r m e d . The Board approves a c l i e n t - p a i d f e e 
not t o exceed $2,004. 

JEANETTE M. McMICHAEL, Claimant WCB 86-15422 
Bloom, Marandas & Sly, Claimant's Attorneys September 9, 1988 
Mark Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant requests review of Referee Podnar's or d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s medical s e r v i c e s 
c l a i m f o r e x e r c i s e t h e r a p y f o r her low back c o n d i t i o n . On rev i e w , 

. t he i s s u e i s medical s e r v i c e s . 

We r e v e r s e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a h e r n i a t e d lumbar d i s c i n a 
compensable i n j u r y on October 4, 1985. The t r e a t i n g p h y s i c i a n , 
Dr. Misko, neurosurgeon, p r e s c r i b e d c o n v e n t i o n a l p h y s i c a l t h e r a p y i n 
May 1986, but the th e r a p y i n c r e a s e d c l a i m a n t ' s p a i n t o such an 
e x t e n t t h a t she was not ab l e t o c o n t i n u e the t r e a t m e n t . Claimant 
underwent an u n s u c c e s s f u l f u s i o n s u r g e r y i n August 1986 and 
c o n t i n u e d t o exp e r i e n c e s i g n i f i c a n t p o s t - s u r g e r y low back p a i n . 

I n October 1986, Dr. Misko p r e s c r i b e d a c o n d i t i o n i n g 
program t h r o u g h an u n l i c e n s e d p h y s i c a l r e h a b i l i t a t i o n p r o v i d e r . At 
t h a t t i m e , he o u t l i n e d t r e a t m e n t goals and recommended t h r i c e - w e e k l y 
s e s s i o n s . Claimant's c o n d i t i o n i n g program i n c l u d e d swimming, 
w h i r l p o o l t h e r a p y and s t a t i o n a r y b i k i n g . Her e x e r c i s e a c t i v i t i e s 
were s u p e r v i s e d by an u n l i c e n s e d counselor w i t h a degree i n p h y s i c a l 
e d u c a t i o n . Dr. Misko was not pr e s e n t d u r i n g c l a i m a n t ' s e x e r c i s e 
s e s s i o n s , but he r e c e i v e d monthly p r o g r e s s r e p o r t s and discus s e d 
c l a i m a n t ' s p r o g r e s s w i t h her on an ongoing b a s i s . A c h i r o p r a c t o r on 
l o c a t i o n a t the f a c i l i t y f o r more than h a l f of c l a i m a n t ' s v i s i t s 
o c c a s i o n a l l y asked about her t r e a t m e n t . However, the c h i r o p r a c t o r 
i s not a p r i n c i p a l or employee of the p r o v i d e r , and c l a i m a n t has 
never been h i s p a t i e n t . 

Claimant's c o n d i t i o n improved as a r e s u l t of her 
c o n d i t i o n i n g program, and Dr. Misko a u t h o r i z e d c o n t i n u e d 
p a r t i c i p a t i o n t h r o u g h March 16, 1987. SAIF i n i t i a l l y p a i d f o r the 
program. However, on March 9, 1987, i t issued a d e n i a l of f u r t h e r 
c o n d i t i o n i n g s e r v i c e s w i t h t he p r o v i d e r , and c l a i m a n t requested a 
h e a r i n g . At t h a t t i m e , c l a i m a n t ' s r e s i d u a l low back p a i n and 
un s u c c e s s f u l f u s i o n s u r g e r y remained a major o b s t a c l e t o 
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c o n v e n t i o n a l p h y s i c a l t h e r a p y . Claimant d i s c o n t i n u e d t h e 
c o n d i t i o n i n g program on or b e f o r e March 12, 1987, and her c o n d i t i o n 
has s i n c e d e t e r i o r a t e d . 

Claimant was a c r e d i b l e w i t n e s s . We are persuaded t h a t 
she b e n e f i t e d from t h e c o n d i t i o n i n g program i n a way she c o u l d not 
have b e n e f i t e d from c o n v e n t i o n a l p h y s i c a l t h e r a p y . We are f u r t h e r 
persuaded t h a t the c o n d i t i o n i n g program was p r o v i d e d under t h e 
" d i r e c t c o n t r o l and s u p e r v i s i o n " of Dr. Misko as t h a t term was then 
used i n OAR 436-10-050(2). 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t b e n e f i t e d from t h e 
c o n d i t i o n i n g program i n a way she c o u l d not have b e n e f i t e d from 
c o n v e n t i o n a l p h y s i c a l t h e r a p y . N e v e r t h e l e s s , he concluded t h a t the 
program was not compensable because i t was not p r o v i d e d i n 
accordance w i t h former OAR 436-10-050(2). Under t h a t r u l e , 
a t t e n d i n g p h y s i c i a n s "may p r e s c r i b e t r e a t m e n t . . . by persons not 
l i c e n s e d t o p r o v i d e a medical s e r v i c e " o n l y i f such persons "work 
under the d i r e c t c o n t r o l and s u p e r v i s i o n of the a t t e n d i n g p h y s i c i a n . " 

On rev i e w , c l a i m a n t contends t h a t t h e " d i r e c t c o n t r o l and 
s u p e r v i s i o n " requirement does not apply t o the type o f r e s t o r a t i v e 
s e r v i c e s a t i s s u e i n t h i s case. I n support of her c o n t e n t i o n , she 
notes t h a t t h e requirement o n l y a p p l i e s t o "medical s e r v i c e s " as 
t h a t term i s d e f i n e d by former OAR 436-10-005(16), i . e . , " s u r g i c a l , 
c h i r o p r a c t i c , d e n t a l , h o s p i t a l , n u r s i n g , ambulance, or o t h e r r e l a t e d 
s e r v i c e s ; a l s o any drugs, m e d i c i n e s , c r u t c h , p r o s t h e s i s , b r a c e , 
s u p p o r t or p h y s i c a l r e s t o r a t i v e d e v i c e . " (emphasis added). 
Claimant contends t h a t p h y s i c a l r e s t o r a t i v e s e r v i c e s are not 
i n c l u d e d w i t h i n t h i s d e f i n i t i o n because: (1) they are not 
s p e c i f i c a l l y l i s t e d i n the d e f i n i t i o n ; and (2) t h e language "or 
ot h e r r e l a t e d s e r v i c e s " does not encompass r e s t o r a t i v e t h e r a p y as 
the s e r v i c e s l i s t e d p r i o r t o t h a t language are d i r e c t e d a t t r e a t m e n t 
r a t h e r than r e s t o r a t i o n . Claimant f u r t h e r argues t h a t t r e a t i n g 
p h y s i c a l r e s t o r a t i v e s e r v i c e s as "medical s e r v i c e s " would r e s u l t i n 
an unreasonable burden on a t t e n d i n g p h y s i c i a n s who would be r e q u i r e d 
t o p r o v i d e o n - s i t e s u p e r v i s i o n of those s e r v i c e s under OAR 
436-10-005(9). 

We are not persuaded by c l a i m a n t ' s argument. The r u l e s 
found i n OAR 436 D i v i s i o n 10 were enacted t o c a r r y o u t ORS 656.245, 
and t h e d e f i n i t i o n of "medical s e r v i c e s " i n t h a t s t a t u t e 
s p e c i f i c a l l y i n c l u d e s p h y s i c a l r e s t o r a t i v e s e r v i c e s . See former OAR 
436-10-003. Furthermore, we note t h a t a l t h o u g h OAR 436-10-005(16) 
does not s p e c i f i c a l l y l i s t p h y s i c a l t h e r a p y as a "medical s e r v i c e " , 
i t i s c l e a r l y t r e a t e d as such elsewhere i n t h e r u l e s . See former 
OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) . I t , t h e r e f o r e , f o l l o w s t h a t p h y s i c a l t h e r a p y 
i s the type of "other r e l a t e d s e r v i c e s " r e f e r e n c e d i n OAR 
436-10-005(16). T h i s , i n t u r n , s t r o n g l y suggests t h a t o t h e r 
r e s t o r a t i v e s e r v i c e s , i n c l u d i n g the c o n d i t i o n i n g program i n t h i s 
case, are a l s o encompassed w i t h i n t h e term "other r e l a t e d 
s e r v i c e s . " F i n a l l y , we note t h a t t h e s e r v i c e s i n t h i s case were 
rendered p r i o r t o the March 16, 1987 e f f e c t i v e date o f OAR 
436-10-005(9), the o n - s i t e requirement a l l u d e d t o by c l a i m a n t . We, 
t h e r e f o r e , d e c l i n e t o c o n s i d e r t h a t r e q uirement i n i n t e r p r e t i n g t h e 
law a p p l i c a b l e t o t h i s case. 

I n l i g h t of the above d i s c u s s i o n , we are persuaded t h a t 
the c o n d i t i o n i n g program a t is s u e i n t h i s case i s the type of "o t h e r 
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r e l a t e d s e r v i c e s " r e f e r e n c e d i n OAR 436-10-005(16). A c c o r d i n g l y , we 
conclude t h a t c l a i m a n t ' s program i s s u b j e c t t o the " d i r e c t c o n t r o l 
and s u p e r v i s i o n " requirement of OAR 436-10-005(16). 

We, t h e r e f o r e , t u r n t o c l a i m a n t ' s c o n t e n t i o n t h a t 
Dr. Misko e x e r c i s e d the r e q u i s i t e amount of " d i r e c t c o n t r o l and 
s u p e r v i s i o n " over her c o n d i t i o n i n g program. We have p r e v i o u s l y 
i n t e r p r e t e d t h i s language t o r e q u i r e , a t a minimum, a r e f e r r a l by 
the a t t e n d i n g p h y s i c i a n , h i s or her recommendations r e g a r d i n g the 
f r e q u e n c y of t r e a t m e n t , and a t l e a s t some subsequent c o n t a c t between 
the a t t e n d i n g p h y s i c i a n and the t h e r a p i s t , designed t o m o n i t o r both 
t h e a c t i v i t i e s of the t h e r a p i s t and the p r o g r e s s of the p a t i e n t . 
See Verna B. Herb, 37 Van Natta 1247 (1985). 

Here, c l a i m a n t ' s c o n d i t i o n i n g program was p r o v i d e d 
pursuant t o t r e a t i n g p h y s i c i a n Misko's p r e s c r i p t i o n and t r e a t m e n t 
p l a n . Moreover, Dr. Misko r e c e i v e d monthly pr o g r e s s r e p o r t s from 
c l a i m a n t ' s t h e r a p i s t and discussed her p r o g r e s s w i t h her on an 
ongoing b a s i s . Given these f a c t s , we are persuaded t h a t h i s 
involvement c o n s t i t u t e s the type of d i r e c t s u p e r v i s i o n and c o n t r o l 
contemplated by OAR 436-10-050. See Verna B. Herb, supra. 

As we have concluded t h a t the t r e a t m e n t a t i s s u e meets the 
r e q u i r e m e n t s of OAR 436-10-050, i t i s not necessary f o r us t o 
address c l a i m a n t ' s c o n t e n t i o n t h a t those r e q u i r e m e n t s are i n v a l i d 
because they exceed the D i r e c t o r ' s a u t h o r i t y . A c c o r d i n g l y , we 
r e v e r s e the Referee's order and set a s i d e SAIF's d e n i a l o f 
c l a i m a n t ' s c o n d i t i o n i n g program. 

ORDER 

The Referee's order dated J u l y 10, 1987 i s r e v e r s e d . SAIF 
C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded t o SAIF 
f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e of 
$2,000, t o be p a i d by the SAIF C o r p o r a t i o n . 

CLE0 M. RIGGS, Claimant WCB 86-07558, 86-11426 & 87-02089 
Pozzi, et a l . , Claimant's Attorneys September 9, 1988 
Norman Cole (SAIF), Defense Attorney Order on Review 
Cummins, et a l . , Defense Attorneys 
David 0. Home, Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

Boise Cascade C o r p o r a t i o n , i n i t s s e l f - i n s u r e d c a p a c i t y , 
r e q u e s t s review of t h a t p o r t i o n of Referee Shebley's o r d e r t h a t s e t 
a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r a lung 
c o n d i t i o n c a l l e d c a l c i f i e d p l e u r a l p l a q u i n g . We a f f i r m the Referee's 
o r d e r . 

ISSUES 

1. The t i m e l i n e s s of c l a i m a n t ' s c l a i m s a g a i n s t SAIF 
C o r p o r a t i o n and Boise Cascade C o r p o r a t i o n . 

2. The c o m p e n s a b i l i t y of c l a i m a n t ' s l u n g c o n d i t i o n , 
c a l c i f i e d p l e u r a l p l a q u i n g . 

3. R e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . 
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FINDINGS OF FACT 

Claimant has a c o n d i t i o n known as c a l c i f i e d p l e u r a l 
p l a q u i n g , a s c a r r i n g of the l i n i n g s of the lungs caused by i n h a l a t i o n 
of asbestos d u s t . Claimant was f i r s t exposed t o s i g n i f i c a n t 
c o n c e n t r a t i o n s of asbestos dust between February 1944 and J u l y 1947 
w h i l e he was i n the Navy and was r e p a i r i n g s h i p s damaged i n t h e war. 
From 1947 t o the time of the h e a r i n g i n February 1987, c l a i m a n t worked 
as a m i l l w r i g h t . He worked f o r F i r t e x I n s u l a t i n g Company from 1947 t o 
1955, f o r Crown Z e l l e r b a c h from 1955 t h r o u g h A p r i l 30, 1964 and f o r 
Boise Cascade C o r p o r a t i o n from May 1, 1964 t h r o u g h the date of t h e 
h e a r i n g . 

Crown Z e l l e r b a c h was a c o n t r i b u t i n g employer under the 
pre-1965 workers' compensation system and thus was covered by t h e 
I n d u s t r i a l A c c i d e n t Fund (now SAIF C o r p o r a t i o n ) . Boise Cascade d i d 
not c o n t r i b u t e t o the I n d u s t r i a l A c c i d e n t Fund from May 1, 1964 
t h r o u g h December 31, 1965 and thus was w i t h o u t w o r k e r s ' compensation 
coverage d u r i n g t h a t p e r i o d . A f t e r coverage was mandated by the 1965 
r e v i s i o n of the Workers' Compensation Law, Boise Cascade was i n s u r e d 
by Wausau Insurance Company from January 1, 1966 t h r o u g h November 15, 
1967. T h e r e a f t e r i t has been s e l f - i n s u r e d . F i r t e x I n s u l a t i n g Company 
was not made a p a r t y t o t h i s p r o c e e d i n g . 

As a m i l l w r i g h t , c l a i m a n t f r e q u e n t l y had t o d i s t u r b or 
remove asbestos i n s u l a t i o n on pipes or p i e c e s of machinery t o work on 
them. As a r e s u l t , he was exposed t o a i r b o r n e asbestos p a r t i c l e s on 
n e a r l y a d a i l y b a s i s u n t i l the mid-1970s. At t h a t t i m e , Boise Cascade 
began t o p r o v i d e r e s p i r a t o r y p r o t e c t i o n f o r i t s workers and t o r e p l a c e 
asbestos i n s u l a t i o n w i t h i n s u l a t i o n made of o t h e r m a t e r i a l s . Because 
of these changes, c l a i m a n t was exposed o n l y t o low l e v e l s of a i r b o r n e 
asbestos p a r t i c l e s on an o c c a s i o n a l b a s i s from the mid-1970s th r o u g h 
the date of t h e h e a r i n g . 

I n l a t e 1964, c l a i m a n t began t o e x p e r i e n c e c h e s t p a i n due t o 
the f o r m a t i o n of p l e u r a l plaques. (See Tr. 42, 60-61, 9 8 ) . He f i r s t 
sought medical a t t e n t i o n f o r t h i s p a i n on November 28, 1964. (See Ex 
16A, 16B). T h e r e a f t e r , he experienced p e r i o d i c episodes of c h e s t p a i n 
and was e v a l u a t e d f o r a number of p o t e n t i a l a i l m e n t s . He was f i r s t 
t o l d by a p h y s i c i a n t h a t h i s p l e u r a l plaques were r e l a t e d t o h i s 
o c c u p a t i o n a l exposure t o asbestos i n February 1986. (See Ex. 43-6; 
Tr . 1 6 ) . He f i l e d a c l a i m a g a i n s t Boise Cascade i n i t s s e l f - i n s u r e d 
c a p a c i t y on March 18, 1986 and f i l e d c l a i m s a g a i n s t SAIF and Wausau 
l a t e r the same year. 

C a l c i f i e d p l e u r a l p l a q u i n g i s a p r o g r e s s i v e s c a r r i n g of t h e 
l i n i n g s of the lungs caused by i n h a l a t i o n of asbestos d u s t . I t t a k e s 
a p p r o x i m a t e l y 20 years from the date of a g i v e n exposure f o r p l e u r a l 
plaques r e s u l t i n g from t h a t exposure t o become v i s i b l e on x - r a y . 
Tissue damage caused by the exposure, however, i s p r e s e n t a t l e a s t one 
year b e f o r e i t becomes c a l c i f i e d and thus becomes v i s i b l e . (See Tr. 
90, 104-05, 111-13). No c u r a t i v e medical t r e a t m e n t c u r r e n t l y i s 
p o s s i b l e f o r the c o n d i t i o n . 

Claimant's exposure t o asbestos dust i n the m i l i t a r y was the 
major cause of the onset of h i s c o n d i t i o n . ( T r . 102-03). The 
c o n c e n t r a t i o n s of asbestos dust t o which c l a i m a n t was exposed d u r i n g 
h i s employment as a m i l l w r i g h t from 1947 t o the mid 1970s were 
s u f f i c i e n t t o cause p l e u r a l plaques. His exposure t o asbestos dust i n 
h i s work as a m i l l w r i g h t was the major cause of a worsening of h i s 
u n d e r l y i n g c o n d i t i o n . (See Tr. 43-44, 108-09). Claimant's exposure 
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t o asbestos dust i n h i s work as a m i l l w r i g h t up t o and i n c l u d i n g 
February 19, 1968 had c o n t r i b u t e d t o t h e worsening o f h i s u n d e r l y i n g 
c o n d i t i o n by the date of the h e a r i n g . (See Tr. 109). 

Claimant has missed no time from work because of h i s 
c o n d i t i o n and he c o n t i n u e d t o pe r f o r m h i s r e g u l a r work a t t h e time of . 
the h e a r i n g . The c o n d i t i o n , however, has r e s u l t e d i n a m i l d decrease 
i n e x e r c i s e c a p a c i t y . ( T r . 41, 64, 110-11). Claimant has a l s o 
r e c e i v e d p a i n m e d i c a t i o n s f o r h i s c o n d i t i o n . ( T r . 3 2 ) . 

CONCLUSIONS OF LAW 

T i m e l i n e s s 

When c l a i m a n t f i l e d h i s o c c u p a t i o n a l disease c l a i m s i n 1986, 
ORS 656.807(4) p r o v i d e d : 

" ( 4 ) A l l o c c u p a t i o n a l disease c l a i m s f o r 
s i l i c o s i s , a s b e s t o s i s or a s b e s t o s - r e l a t e d 
diseases are v o i d unless a c l a i m i s f i l e d 
w i t h i n 40 years a f t e r t h e l a s t exposure i n 
employment s u b j e c t t o the Workers' 
Compensation Law and w i t h i n 180 days from 
t h e date the c l a i m a n t e i t h e r becomes 
d i s a b l e d or i s informed by a p h y s i c i a n t h a t 
the c l a i m a n t i s s u f f e r i n g from s i l i c o s i s , 
a s b e s t o s i s or a s b e s t o s - r e l a t e d d i s e a s e s , 
whichever i s l a t e r . " 

Claimant s u f f e r s from an " a s b e s t o s - r e l a t e d d i s e a s e " and 
i t i s un d i s p u t e d t h a t h i s c l a i m s were t i m e l y i f t h e above 
p r o v i s i o n i s a p p l i c a b l e . Boise Cascade and SAIF contend, however, 
t h a t the t i m e l i n e s s of c l a i m a n t ' s c l a i m s should be gauged by the 
law as i t was i n 1964. At t h a t t i m e , the law p r o v i d e d o n l y a 
t h r e e - y e a r l i m i t a t i o n p e r i o d f o r a l l o c c u p a t i o n a l disease c l a i m s 
except those f o r s i l i c o s i s or r a d i a t i o n i n j u r y . See Or Laws 1959, 
ch 351, § 2. The s p e c i a l 40-year l i m i t a t i o n f o r a s b e s t o s i s and 
a s b e s t o s - r e l a t e d diseases was not added u n t i l 1981. Or Laws 1981, 
ch 535, § 47. SAIF contends t h a t c l a i m a n t ' s c l a i m a g a i n s t i t was 
u n t i m e l y because c l a i m a n t d i d not f i l e the c l a i m w i t h i n t h r e e 
years of A p r i l 30, 1964, when c l a i m a n t was l a s t employed under 
SAIF coverage. Boise Cascade contends t h a t c l a i m a n t ' s c l a i m 
a g a i n s t i t was u n t i m e l y because c l a i m a n t d i d not f i l e t h e c l a i m 
w i t h i n t h r e e years of November 28, 1964, when c l a i m a n t f i r s t 
sought medical e v a l u a t i o n f o r chest p a i n due t o h i s p l e u r a l 
p l a q u e s . 

A l t h o u g h o b j e c t i o n a b l e on a number of grounds, t h e s h o r t 
answer t o t h e above arguments i s p r o v i d e d by Argonaut Insurance 
Companies v. Eder, 72 Or App 54 (1985). I n t h a t case, the c o u r t 
r u l e d t h a t the 40-year l i m i t a t i o n f o r a s b e s t o s i s and 
a s b e s t o s - r e l a t e d diseases was r e t r o a c t i v e . The t i m e l i n e s s of 
c l a i m a n t ' s c l a i m s , t h e r e f o r e , must be gauged by the 40-year 
l i m i t a t i o n of former ORS 656.807(4) and, under t h a t l i m i t a t i o n , 
t h e y were t i m e l y . 
C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t has the burden of p r o v i n g t h a t h i s employment as a 
m i l l w r i g h t was the major c o n t r i b u t i n g cause of the onset or a 
p a t h o l o g i c a l worsening o f a c o n d i t i o n which r e q u i r e d m e d i c a l 
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s e r v i c e s or r e s u l t e d i n d i s a b i l i t y . See former ORS 656.802(1) (a ) ; 
656.804; former 656.005(8); D e t h l e f s v. Hyster Co., 295 Or 298, 
310 ( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . I t i s 
u n d i s p u t e d t h a t c l a i m a n t ' s employment as a m i l l w r i g h t was the 
major c o n t r i b u t i n g cause of a p a t h o l o g i c a l worsening of h i s 
p l e u r a l plaques. Boise Cascade contends, however, t h a t the 
plaques are not a compensable o c c u p a t i o n a l disease because they 
have never r e s u l t e d i n temporary d i s a b i l i t y and no c u r a t i v e 
m e d i c a l t r e a t m e n t i s c u r r e n t l y p o s s i b l e f o r them. I n s u p p o r t of 
i t s p o s i t i o n , Boise Cascade c i t e s Brown v. SAIF, 79 Or App 205, 
rev den 301 Or 666 (1986). 

I n Brown, the c l a i m a n t was exposed t o asbestos dust over 
a two-year p e r i o d and t h e r e a f t e r became concerned t h a t h i s h e a l t h 
may have been compromised. He f i l e d an o c c u p a t i o n a l disease c l a i m 
a g a i n s t h i s employer and underwent a number of medical 
e x a m i n a t i o n s and t e s t s which r e v e a l e d no evidence of e x i s t i n g 
d i s e a s e . Given these f a c t s , the c o u r t h e l d t h a t the c l a i m a n t had 
not s u s t a i n e d a compensable o c c u p a t i o n a l disease because t h e r e was 
no evidence of "any change i n h i s p h y s i c a l c o n d i t i o n " or " a c t u a l 
p h y s i c a l or mental harm." I d . a t 208-09. 

We r e j e c t Boise Cascade's argument because of i m p o r t a n t 
d i f f e r e n c e s between Brown and the p r e s e n t case. U n l i k e the 
c l a i m a n t i n Brown, the c l a i m a n t i n the present.case has s u s t a i n e d 
a c t u a l damage t o the t i s s u e s of h i s body. This damage has caused 
d i s c o m f o r t , has r e q u i r e d medical e v a l u a t i o n and p a l l i a t i v e 
t r e a t m e n t and has r e s u l t e d i n some measure of p h y s i c a l 
impairment. Claimant has proven, t h e r e f o r e , t h a t h i s c o n d i t i o n 
r e q u i r e d medical s e r v i c e s and, o s t e n s i b l y , t h a t i t has r e s u l t e d i n 
d i s a b i l i t y . He thus has proven a compensable o c c u p a t i o n a l 
d i s e a s e . See C o l l i n s v. Hygenic Corp. of Oregon, 86 Or App 484, 
488 & n. 3 (1987 ) . 

R e s p o n s i b i l i t y 

R e s p o n s i b l i t y f o r o c c u p a t i o n a l diseases i s governed by 
the " l a s t i n j u r i o u s exposure r u l e . " Bracke v. Baza'r, I n c . , 293 
Or 239, 246 ( 1 9 8 2 ) . Under t h a t r u l e , the l a s t c a r r i e r whose 
employment m a t e r i a l l y c o n t r i b u t e d t o a worsening of the c l a i m a n t ' s 
compensable c o n d i t i o n i s l i a b l e f o r the whole c o n d i t i o n . I d . a t 
244. A c t u a l l y , as p o i n t e d out i n Bracke, r e f e r e n c e t o t h e r u l e as 
i f i t were u n i t a r y i s somewhat m i s l e a d i n g ; t h e r e are a t l e a s t two 
l a s t i n j u r i o u s exposure r u l e s . I d . a t 245 & n . l . One i s a r u l e 
of p r o o f ; the o t h e r i s a r u l e of l i a b i l i t y assignment. I d . 

The r u l e of p r o o f operates p r i m a r i l y i n f a v o r of t h e 
c l a i m a n t by r e l i e v i n g him of the burden of p r o v i n g a c t u a l m e d i c a l 
c a u s a t i o n a g a i n s t any p a r t i c u l a r employer or i n s u r e r . I d . a t 
246. Under t h a t r u l e , medical c a u s a t i o n (and thus a prima f a c i e 
case of r e s p o n s i b i l i t y ) i s deemed proven a g a i n s t the c a r r i e r on 
t h e r i s k d u r i n g the l a s t p e r i o d of p o t e n t i a l l y c a u s a l employment 
p r i o r t o the date of d i s a b i l i t y . I d . a t 248-49. P o t e n t i a l l y 
c a u s a l employment i s employment i n v o l v i n g c o n d i t i o n s which c o u l d 
cause the claimed disease over some i n d e f i n i t e p e r i o d of t i m e ; 
p r o o f of a c t u a l medical c a u s a t i o n i s not r e q u r i e d . Fossum v. 
SAIF, 293 Or 252, 256 ( 1 9 8 2 ) ; Meyer v. SAIF, 71 Or App 3 7 1 , 374 
( 1 9 8 4 ) , rev den 299 Or 203 (1985). The date of d i s a b i l i t y i s the 
date upon which the c l a i m a n t i s d i s a b l e d by the c o n d i t i o n o r , i f 
not d i s a b l e d , f i r s t r e c e i v e s medical s e r v i c e s f o r h i s compensable 
c o n d i t i o n . See i d . a t 248 & n.4; U n i t e d P a c i f i c Insurance Co. v. 
H a r r i s , 63 Or App 256 , 260 , rev den 295 Or 730 (1983) . 
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The r u l e of l i a b i l i t y assignment ope r a t e s p r i m a r i l y i n 
f a v o r of the c a r r i e r deemed r e s p o n s i b l e under the r u l e of p r o o f . 
See Bracke v. Baza'r, Inc., supra, 293 Or a t -249-50. But see 
Ru n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) (a c a r r i e r may not a s s e r t the 
r u l e of l i a b i l i t y assignment t o d e f e a t a c l a i m a n t ' s r i g h t t o 
compensation). Under the r u l e of l i a b i l i t y assignment, the 
c a r r i e r deemed r e s p o n s i b l e under the r u l e of p r o o f may s h i f t 
r e s p o n s i b i l i t y t o a p r i o r c a r r i e r by showing t h a t c o n d i t i o n s 
d u r i n g the l a t e r c a r r i e r ' s p e r i o d of employment d i d not a c t u a l l y 
c o n t r i b u t e t o a worsening of the c l a i m a n t ' s compensable c o n d i t i o n , 
see Fossum v. SAIF, supra, 2 93 Or a t 256 n . l ; FMC Corp. v. L i b e r t y 
Mutual Insurance Co., 70 Or App 370, 374 ( 1 9 8 4 T 7 ~ m o d i f i e d ; 15 Or 
App 223, rev den 299 Or 203 ( 1 9 8 5 ) , or t o a subsequent c a r r i e r by 
showing t h a t c o n d i t i o n s d u r i n g the subsequent c a r r i e r ' s p e r i o d of 
employment a c t u a l l y d i d c o n t r i b u t e t o a worsening of t h e 
c l a i m a n t ' s compensable c o n d i t i o n . ' See Bracke v. Baza'r, I n c . , 
supra, 293 Or a t 2 5 0 - 5 1 ; see a l s o Boise Cascade Corp. v. Starbuck, 
296 Or 238, 243 (1984 ) . 

I n the p r e s e n t case, the a p p l i c a t i o n of t h e r u l e of 
p r o o f c r e a t e s somewhat of a problem. The date' of d i s a b i l i t y i n 
t h i s case was November 28, 1964, the date upon which c l a i m a n t 
f i r s t r e c e i v e d m edical s e r v i c e s f o r h i s compensable c o n d i t i o n . 
Claimant was employed by Boise Cascade on t h a t date and was being 
exposed t o c o n c e n t r a t i o n s of asbestos dust which c o u l d cause 
p l e u r a l plaques over an i n d e f i n i t e p e r i o d of t i m e . Under the r u l e 
of p r o o f , t h e r e f o r e ^ the workers' compensation c a r r i e r on the r i s k 
on t h e date of d i s a b i l i t y should be r e s p o n s i b l e . The problem i s 
t h a t Boise Cascade was not c o n t r i b u t i n g t o the I n d u s t r i a l A c c i d e n t 
Fund on t h a t date and thus was not s u b j e c t t o t h e Workers' 
Compensation Law. The Board has no j u r i s d i c t i o n t o a s s i g n 
r e s p o n s i b i l i t y t o a n o n s u b j e c t employer. This r a i s e s t h e q u e s t i o n 
of how the r u l e of p r o o f a p p l i e s i n t h i s case, i f a t a l l . 

The answer t o t h i s q u e s t i o n i s found i n Progress 
Q u a r r i e s v. Vaandering, 80 Or App 160 ( 1 9 8 6 ) . I n t h a t case, the 
l a s t employer w i t h p o t e n t i a l l y c a u s a l c o n d i t i o n s p r i o r t o the date 
of d i s a b i l i t y was an o u t - o f - s t a t e employer" and thus was not 
s u b j e c t t o Oregon Workers' Compensation Law. I d . a t 164. The 
l a s t p r i o r Oregon employer w i t h p o t e n t i a l l y c a u s a l c o n d i t i o n s 
argued t h a t the o u t - o f - s t a t e employer was r e s p o n s i b l e under the 
l a s t i n j u r i o u s exposure r u l e of p r o o f and t h a t f o r t h e Oregon 
employer t o be r e s p o n s i b l e the c l a i m a n t had t o show t h a t he had 
sought and been f i n a l l y denied b e n e f i t s from the o u t - o f - s t a t e 
employer. I d . a t 164-65. The c o u r t r e j e c t e d t h i s argument and 
concluded t h a t t o y i e l d c o n s i s t e n t ' r e s u l t s the r u l e of p r o o f must 
be a p p l i e d w i t h o u t c o n s i d e r i n g p o t e n t i a l l y c a u s a l o u t - o f - s t a t e 
employment. I d . a t 165-66. 

There i s no m e a n i n g f u l d i s t i n c t i o n between t h e p r e s e n t 
case and Vaandering. Boise Cascade was the l a s t employer w i t h 
p o t e n t i a l l y c a u s a l c o n d i t i o n s p r i o r t o c l a i m a n t ' s date of 
d i s a b i l i t y . L i k e the o u t - o f - s t a t e employer i n Vaandering, 
however, Boise Cascade was not s u b j e c t t o Oregon Workers' 
Compenation Law d u r i n g the p e r i o d when c l a i m a n t was exposed t o 
those p o t e n t i a l l y "causal c o n d i t i o n s . The r a t i o n a l e of Vaandering 
thus a p p l i e s w i t h equal f o r c e t o the p r e s e n t case and we conclude 
t h a t the same r u l e should a p p l y . Under t h a t r u l e , t h e f i r s t 
Oregon c a r r i e r w i t h p o t e n t i a l l y causal, c o n d i t i o n s p r i o r t o t h e 
date of d i s a b i l i t y i s r e s p o n s i b l e under the l a s t i n j u r i o u s 
exposure r u l e of p r o o f . That c a r r i e r i s SAIF. As d i s c u s s e d 
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e a r l i e r , however, SAIF may. invoke t he l a s t i n j u r i o u s exposure r u l e 
of l i a b i l i t y . a s s i g n m e n t . t o s h i f t . r e s p o n s i b i l i t y t o subsequent 
c a r r i e r s s u b j e c t t o Oregon . Workers'. Compensation Law, namely 
Wausau and Boise Cascade i n i t s s e l f - i n s u r e d c a p a c i t y . 

Based upon the evidence p r e s e n t e d in. t h i s case, we found 
t h a t p l e u r a l plaques caused by i n h a l a t i o n of asbestos dust t a k e 
a p p r o x i m a t e l y .20 years, t o become v i s i b l e on x-r a y . Tissue damage 
i s p r e s e n t a t l e a s t one year b e f o r e t h a t . Given these f a c t s , i t 
i s more p r o b a b l e than not t h a t , the asbestos which .claimant i n h a l e d 
19 or more years b e f o r e t he date of the h e a r i n g h a d . c o n t r i b u t e d t o 
a worsening of h i s u n d e r l y i n g c o n d i t i o n by th a t . date.. The h e a r i n g 
was h e l d on February 19, 1987.. S u b t r a c t i n g 19 years from t h a t 
date y i e l d s a date, of February 19., 1968. The. c a r r i e r on the r i s k 
on t h a t date was Boise Cascade i n i t s s e l f - i n s u r e d c a p a c i t y . 
Under the l a s t i n j u r i o u s exposure r u l e o f l i a b i l i t y assignment, 
t h e r e f o r e , Boise Cascade i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated A p r i l 9, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $725 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by Boise Cascade C o r p o r a t i o n . Counsel .for Boise 
Cascade C o r p o r a t i o n i n i t s s e l f - i n s u r e d c a p a c i t y i s a u t h o r i z e d t o 
charge a c l i e n t - p a i d fee of up t o $1,, 310 f o r s e r v i c e s on Board 
r e v i e w . 

JAMES V. BACHLEDA, Claimant ' WCB 87-11364 
Colleen Maxwell and Nelson Maxwell dba September 16, 1988 
MAXWELL CONSTRUCTION, Employer Order on Review 
M e r r i l y McCabe (SAIF), Defense Attorney 

Reviewed by Board Members F e r r i s and C r i d e r . 

The a l l e g e d noncomplying employers reques t review of 
Referee Uffelman's order t h a t dismissed t h e i r r e q u e s t f o r 
h e a r i n g . The i s s u e i s whether t he Referee was c o r r e c t i n 
d i s m i s s i n g the employers' h e a r i n g r e q u e s t . We a f f i r m . 

F I N D I N G S OF FACT . 

On May 20, 1987, t he Workers' Compensation Department 
(D e p a r t m e n t ) , by Proposed and F i n a l Order-, found t he employers t o 
be noncomplying from September 15, 1986 t o November 3, 1986. The 
noncomplying employers d i d not appeal t h a t o r d e r . Subsequently, 
the Department r e f e r r e d c l a i m a n t ' s i n j u r y c l a i m t o t h e SAIF 
C o r p o r a t i o n f o r p r o c e s s i n g . 

We take a d m i n i s t r a t i v e n o t i c e of t h e f o l l o w i n g f a c t s : 
( 1 ) on J u l y 15, 1985, the. noncomplying employers m a i l e d a l e t t e r 
t o SAIF r e q u e s t i n g a h e a r i n g r e g a r d i n g t he c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n j u r y ; ( 2 ) SAIF r e c e i v e d t h a t request' on J u l y 17, 1987 
and f o r w a r d e d i t t o the Board who r e c e i v e d , i t on J u l y 23, 1987; 
( 3 ) on October 2 1 , 1987, t he Board mailed. a copy o f t h e h e a r i n g 
n o t i c e t o the noncomplying.employers; and ( 4 ) . t h e r e i s no 
i n d i c a t i o n from t he r e c o r d t h a t t h a t n o t i c e was not r e c e i v e d by 
the noncomplying employers. 

On bo t h December 7, 1987.and December 8, 1987, SAIF's 
cou n s e l p l a c e d t e l e p h o n e c a l l s t o t h e noncomplying employers and 
l e f t messages a d v i s i n g them of t h e December 9, 1987 h e a r i n g d a t e . 
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N o t w i t h s t a n d i n g these m u l t i p l e h e a r i n g n o t i c e s , t h e noncomplying 
employers f a i l e d t o appear a t h e a r i n g . T h e r e f o r e , on December 18, 
1987, Referee Uffelman i s s u e d an Order of D i s m i s s a l . 

On January 5, 1988, t h e noncomplying employers requested 
review of the Referee's o r d e r . No b r i e f s , however, were f i l e d . 

CONCLUSIONS OF' LAW 

The Referee dism i s s e d t h e noncomplying employers' 
h e a r i n g request r e g a r d i n g t h e c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y 
c l a i m due t o t h e i r f a i l u r e t o appear a t h e a r i n g . We agree. 

Former OAR 438-06-070 s t a t e d t h a t : 

" F a i l u r e of a p a r t y t o appear a t a h e a r i n g 
w i t h o u t good cause c o n s t i t u t e s a waiver o f 
appearance. I f the p a r t y f a i l i n g t o appear 
i s the p a r t y t h a t requested t h e h e a r i n g , 
the request f o r h e a r i n g may be dismissed 
unless good cause i s shown and the o t h e r 
p a r t y i s not p r e j u d i c e d t h e r e b y . " 

Since t he noncomplying employers requested t h e h e a r i n g , 
d i d not appear, and have not shown good cause f o r t h e i r absence, 
th e Referee c o r r e c t l y i s s u e d an Order of D i s m i s s a l . 

ORDER 

The Referee's o r d e r dated December 18, 1987 i s a f f i r m e d . 

ROBERT D. BURNS, Claimant WCB 86-12488 
Cowling & Heyse l l , Claimant's Attorneys September 16, 1988 
Luvaas, Cobb, et a l . , Defense Attorneys Order on Reconsideration 

On May 12, 1988, we i s s u e d an Order o f Abatement 
w i t h d r a w i n g our Order on Review of A p r i l 29, 1988 f o r 
r e c o n s i d e r a t i o n . • I n our i n i t i a l o r d e r , we t r e a t e d a d d i t i o n a l 
evidence i n c l u d e d i n the i n s u r e r ' s b r i e f on r e v i e w , but not 
o t h e r w i s e i n the h e a r i n g r e c o r d , as a request f o r remand and 
denied t h a t r e q u e s t . We then a f f i r m e d Referee Mongrain's o r d e r 
t h a t s e t as i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s medical 
s e r v i c e s c l a i m f o r s u r g e r y f o r h i s c u r r e n t low back c o n d i t i o n . 

On r e c o n s i d e r a t i o n , t h e i n s u r e r moves t o d e l e t e t h e 
a d d i t i o n a l evidence from i t s b r i e f on review. I n a d d i t i o n , i t 
contends t h a t t h e Board d i d not p r o v i d e _de novo review o f t h e 
medi c a l s e r v i c e s i s s u e i n t h i s case and re q u e s t s t h a t i t do so on 
r e c o n s i d e r a t i o n . Claimant has not f i l e d a response t o t h e 
i n s u r e r ' s m o t i o n . 

C o n t r a r y t o t h e i n s u r e r ' s c o n t e n t i o n , we reviewed t h e 
e n t i r e r e c o r d i n t h i s case d_e novo b e f o r e i s s u i n g , our i n i t i a l 
o r d e r . On r e c o n s i d e r a t i o n , we adhere t o our i n i t i a l d e c i s i o n 
a f f i r m i n g t h e ord e r of the Referee. However, we note t h a t our 
i n i t i a l o r d e r was iss u e d p r i o r t o the r e c e n t d e c i s i o n i n Armstrong 
v. A s t e n - H i l l Company, 90 Or App 200 ( 1 9 8 8 ) . We p r o v i d e t h e 
f o l l o w i n g supplementary d i s c u s s i o n i n compliance w i t h t h a t 
d e c i s i o n . 

FINDINGS OF FACT 

Cl a i m a n t , 42 years o l d a t the time o f h e a r i n g , s u s t a i n e d 
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a compensable low back i n j u r y i n May 1976. That i n j u r y l e d t o two 
s u r g i c a l procedures i n 1978 f o r a h e r n i a t e d L4-5 d i s c . X-rays 
ta k e n i n 1978 a l s o demonstrated a s l i g h t l e f t m i d l i n e bulge a t t h e 
L3-4 l e v e l . Since 1978, c l a i m a n t has exper i e n c e d p e r s i s t e n t low 
back and l e g p a i n , . p a r t i c u l a r l y on the l e f t s i d e . His i n j u r y 
c l a i m was c l o s e d w i t h an award o f permanent and t o t a l d i s a b i l i t y . 

A myelogram performed i n June 1981 demonstrated a 
h e r n i a t e d d i s c a t t h e L3-4 l e v e l on t h e l e f t and p o s t - o p e r a t i v e 
d e g e n e r a t i v e changes a t L4-5. A d d i t i o n a l d i a g n o s t i c s t u d i e s i n 
1985 and 1986 c o n f i r m e d these f i n d i n g s .and a l s o demonstrated 
d e g e n e r a t i v e changes a t the L5-S1 and L2-3 l e v e l s . 

Dr. Campagna, neurosurgeon, recommended surgery' f o r t h e 
L3-4 d i s c h e r n i a t i o n . The i n s u r e r denied t h e request f o r s u r g e r y 
on t h e ground t h a t t h e h e r n i a t i o n was not r e l a t e d t o the 1976 
i n j u r y . Claimant requested a h e a r i n g . 

Claimant c r e d i b l y t e s t i f i e d r e g a r d i n g h i s i n j u r y and 
subsequent symptomatic h i s t o r y and p o s t - i n j u r y a c t i v i t y . He has 
s u s t a i n e d no a d d i t i o n a l back i n j u r i e s s i n c e May 1976, and he has 
not worked or engaged i n a n y t h i n g o t h e r t h a n s e d e n t a r y a c t i v i t i e s 
s i n c e 1978. 

We are persuaded t h a t c l a i m a n t ' s 1976 back i n j u r y and 
r e s u l t i n g L4-5 d i s c c o n d i t i o n m a t e r i a l l y c o n t r i b u t e d t o h i s 
c u r r e n t L3-4 d i s c h e r n i a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o p r e v a i l on h i s medical s e r v i c e s c l a i m , 
c l a i m a n t must prove t h a t h i s compensable back i n j u r y remains a 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s c u r r e n t L3-4 d i s c h e r n i a t i o n . 
A q u i l l o n v. CNA I n s u r a n c e , 6 0 Or App 2 31 ( 1 9 8 2 ) ; P a t i t u c c i v. 
Boise Cascade Corp. 8 Or App 503, 507 (1972). This c a u s a l 
r e l a t i o n s h i p i s the type of complex medical q u e s t i o n t h a t r e q u i r e s 
e x p e r t m e d i c a l a n a l y s i s . See U r i s v. Compensation Department, 
247 Or 420, 424-26 ( 1 9 6 5 ) ; Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105, 109 (198 5 ) . The r e l e v a n t m e d i c a l o p i n i o n s are s e t 
f o r t h i n paragraph two of t h e " F i n d i n g s " s e c t i o n o f t h e Referee's 
o r d e r . On r e v i e w , t h e i n s u r e r contends t h a t t h e Referee e r r e d i n 
d e f e r r i n g , t o t h e o p i n i o n s of Drs. Narus and Campagna over t h a t . o f 
Dr. Baker. 

A f t e r _de novo review o f t h e r e c o r d , we are. persuaded 
t h a t t h e Referee p r o p e r l y d e f e r r e d t o the o p i n i o n of Drs. Narus 
and Campagna t h a t c l a i m a n t ' s 1976 back i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s c u r r e n t , c o n d i t i o n . A l t h o u g h t h e i r r e p o r t s are 
somewhat c o n c l u s o r y , t h e r e c o r d as a whole i s more c o n s i s t e n t w i t h 
t h e i r o p i n i o n t h a n t h e "wear and t e a r " t h e o r y advanced by 
Dr. Baker. 

I n p a r t i c u l a r , x-rays taken s h o r t l y a f t e r t h e 1978 
i n j u r y r e v e a l e d a s l i g h t l e f t m i d - l i n e bulge a t t h e L3-4 l e v e l , 
and Dr. Baker f a i l e d t o e x p l a i n why t h i s o b j e c t i v e f i n d i n g i s n ot 
s i g n i f i c a n t i n l i g h t o f t h e subsequent development o f a d i s t i n c t 
h e r n i a t i o n . F u r t h e r m o r e , i t i s l e s s l i k e l y t h a t c l a i m a n t ' s 
c o n d i t i o n i s t o t a l l y a t t r i b u t a b l e t o a c c u m u l a t i v e "wear and t e a r " 
g i v e n h i s r e l a t i v e l y young age, h i s l i m i t a t i o n t o se d e n t a r y 
a c t i v i t i e s and h i s f a i r l y c o n s t a n t l e v e l of symptoms. 

A c c o r d i n g l y , we d e f e r t o t h e o p i n i o n o f Drs. Narus and 
Campagna and a f f i r m t h e Referee's o r d e r . 
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F i n a l l y , we n o t e t h a t c l a i m a n t ' s b r i e f on r e v i e w was o f 
no a s s i s t a n c e t o us i n t h e r e v i e w p r o c e s s because i t was n o t 
s u b m i t t e d i n a t i m e l y manner. See OAR 438-11-015 & 438-11-020. 
An u n t i m e l y b r i e f does n o t q u a l i f y as " l e g a l r e p r e s e n t a t i o n " as 
t h a t t e r m i s used i n ORS 6 5 6 . 3 8 2 ( 2 ) . S e e ' S h i r l e y M. Brown, 
40 Van N a t t a 879 ( J u l y 27, 1 9 8 8 ) . M o r e o v e r , t h e r e c o r d does n o t 
o t h e r w i s e document " l e g a l r e p r e s e n t a t i o n " s h o r t o f b r i e f i n g t h a t 
w o u l d s u p p o r t an a t t o r n e y f e e award on r e v i e w . A c c o r d i n g l y , 
c l a i m a n t ' s c o u n s e l i s n o t , e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
o n . r e v i e w . I d . 

ORDER " 

The R e f e r e e ' s o r d e r d a t e d March 27, 1987 i s a f f i r m e d . 

JAMES R. CARTER, Claimant WCB 86-17612 & 86-06201 
Welch, et a l . , Claimant's Attorneys ' September 16, 1988 
Schwabe, et a l . , Defense Attorneys Order on Reconsideration 
Nelson, et a l . , Defense Attorneys . 

On March 2 1 , 1988 we i s s u e d on O r d e r o f Abatement 
s t a t i n g t h a t we had d e c i d e d t o r e c o n s i d e r o u r O r d e r on Review o f 
F e b r u a r y 19, 1988. I n o u r i n i t i a l o r d e r , we a f f i r m e d R e f e r e e 
L i p t o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e L i b e r t y N o r t h w e s t I n s u r a n c e 
Company's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c e r v i c a l 
c o n d i t i o n ; and ( 2 ) . u p h e l d a d e n i a l o f . c l a i m a n t ' s ' 
"new i n j u r y " c l a i m f o r t h e same c o n d i t i o n i s s u e d by M a r y l a n d 
C a s u a l t y Company. 

On r e c o n s i d e r a t i o n , L i b e r t y N o r t h w e s t and c l a i m a n t 
c o n t e n d t h a t t h e B o a r d i m p r o p e r l y a f f i r m e d t h e R e f e r e e ' s o r d e r 
w i t h o u t c ommenting on a l l e g e d e r r o r s i n t h e f i n d i n g s o f f a c t and 
r e a s o n i n g . We have r e c e i v e d M a r y l a n d C a s u a l t y ' s r e s p o n s e t o t h e 
m o t i o n f o r r e c o n s i d e r a t i o n . 

The s o l e i s s u e i s r e s p o n s i b i l i t y . On r e c o n s i d e r a t i o n , 
we a d h e r e t o o u r i n i t i a l d e c i s i o n a f f i r m i n g t h e o r d e r o f t h e 
R e f e r e e . We n o t e t h a t o u r i n i t i a l o r d e r was i s s u e d p r i o r t o t h e 
r e c e n t d e c i s i o n i n A r m s t r o n g v. A s t e n - H i l l Company, 
90 Or App 200 (1988T! We p r o v i d e t h e f o l l o w i n g s u p p l e m e n t a r y 
d i s c u s s i o n i n a c c o r d a n c e w i t h t h a t d e c i s i o n . 

FINDINGS' OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

L i b e r t y N o r t h w e s t was on t h e r i s k a t t h e t i m e o f 
c l a i m a n t ' s c e r v i c a l i n j u r y i n J u l y 1985. A t t h a t t i m e , c l a i m a n t 
e x p e r i e n c e d r i g h t s h o u l d e r and neck p a i n and r i g h t arm numbness. 

F o l l o w i n g c l a i m c l o s u r e i n A p r i l 1986, c l a i m a n t 
e x p e r i e n c e d g r a d u a l l y w o r s e n i n g n e c k ' p a i n and a l s o d e v e l o p e d p a i n 
and numbness i n h i s l e f t arm. These symptoms i n c r e a s e d m a r k e d l y 
a f t e r h i s O c t o b e r 1986 l i f t i n g i n c i d e n t . M a r y l a n d C a s u a l t y was on 
t h e r i s k a t t h e t i m e o f t h e l a t t e r l i f t i n g i n c i d e n t . 

N erve c o n d u c t i o n t e s t s p e r f o r m e d i n O c t o b e r 1986 by 
Dr. A v e r s a n o , n e u r o l o g i s t . , d e m o n s t r a t e d a s l o w i n g o f t h e u l n a r 
m o t o r c o n d u c t i o n v e l o c i t y a c r o s s t h e l e f t e l b o w . 

A f t e r _de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we 
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f i n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s due t o a c h r o n i c 
d e n e r v a t i o n of the muscles s u p p l i e d from t h e C-8 and T - l f i b e r s . 
F u r t h e r m o r e , we are not persuaded t h a t c l a i m a n t ' s employment w i t h 
Maryland C a s u a l t y ' s i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
worsening of t h a t c o n d i t i o n . We, i n s t e a d , f i n d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s a r e s i d u a l of h i s m u l t i - l e v e l f u s i o n 
s u r g e r y . 

CONCLUSIONS OF LAW AND OPINION 

I n s u c c e s s i v e i n j u r y cases, r e s p o n s i b i l i t y r e s t s w i t h 
the i n s u r e r on t h e r i s k a t t h e time o f th e most r e c e n t i n j u r y t h a t 
i n d e p e n d e n t l y c o n t r i b u t e d t o the c a u s a t i o n of the c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 
81 Or App 290, 293-294 ( 1 9 8 6 ) ; Smith v. Ed's Pancake House, 
27 Or App 361 (1976)v I f a worker proves t h a t a c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o one or more i n d u s t r i a l i n j u r i e s , a prima 
f a c i e case i s made, out a g a i n s t t h e i n s u r e r on the r i s k a t t h e t i m e 
of the most r e c e n t i n j u r y . Boise Cascade Corp. v. St a r b u c k , 
296 Or 238, 244-:245 (1984 ) ; Edward Anselmi, 39 Van Natt a 793, 794 
(19 8 7 ) . Cf. Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 556 
(June 22, 1988). That i n s u r e r can then s h i f t r e s p o n s i b i l i t y t o an 
e a r l i e r i n s u r e r j o i n e d i n the l a w s u i t by d e m o n s t r a t i n g t h a t 
c l a i m a n t ' s most r e c e n t i n j u r y d i d not i n d e p e n d e n t l y c o n t r i b u t e t o 
a worsening o.f the u n d e r l y i n g c o n d i t i o n . I d . 

Here, c l a i m a n t ' s most r e c e n t i n j u r y was the October 1986 
l i f t i n g i n c i d e n t w i t h Maryland C a s u a l t y ' s i n s u r e d . T h e r e f o r e , 
Maryland C a s u a l t y i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n u n l e s s i t demonstrates t h a t t h e 1986 l i f t i n g i n c i d e n t 
d i d not i n d e p e n d e n t l y c o n t r i b u t e t o a worsening o f t h a t 
c o n d i t i o n . 

The r e c o r d c o n t a i n s medical o p i n i o n s a d d r e s s i n g t h e 
r e s p o n s i b i l i t y i s s u e from Dr. S t o l z b e r g , n e u r o l o g i s t , 
Dr. P e t e r s o n , n e u r o l o g i s t , Dr. Plance, c h i r o p r a c t o r , and 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. S i r o u n i a n , D.O. These o p i n i o n s 
are summarized a t Pages 3 and 4 of t h e Referee's O p i n i o n and Order. 

The Referee was persuaded by Dr. S t o l z b e r g ' s o p i n i o n 
t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was the r e s u l t o f t h e sequelae 
of h i s J u l y 1985 i n j u r y w i t h L i b e r t y Northwest's i n s u r e d and t h e 
r e l a t e d m u l t i - l e v e l f u s i o n s u r g e r y . A c c o r d i n g l y , he concluded 
t h a t L i b e r t y Northwest was r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . 

A f t e r de_ novo review o f the r e c o r d , we conclude t h a t 
t h e r e are p e r s u a s i v e reasons t o d e f e r t o t h e o p i n i o n o f 
Dr. S t o l z b e r g . See Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; 
Nancy E. Cudaback, 38 Van Na t t a 423 (1986).. F i r s t , t h i s case 
i n v o l v e s a c o m p l i c a t e d d i s c and nerve r o o t i n j u r y . As a 
s p e c i a l i s t i n t h i s a r e a , Dr. S t o l z b e r g ' s o p i n i o n s h o u l d be g i v e n 
deference over t h a t of Drs. Plance and S i r o u n i a n . See Donald L. 
Ox f o r d , 38 Van Na t t a 1297 (198 6 ) . Furthermore, Dr. S t o l z b e r g i s 
the o n l y s p e c i a l i s t who has had t h e o p p o r t u n i t y t o examine 
c l a i m a n t b o t h a t t h e time of t h e i n i t i a l i n j u r y and a f t e r t h e 
October 1986 i n c i d e n t . See Kienow Food S t o r e s v. L y s t e r , 
79 Or App 416, 421 (1 9 8 6 ) . 

Moreover, Dr. S t o l z b e r g ' s o p i n i o n i s w e l l - r e a s o n e d and 
c o n s i s t e n t w i t h t h e r e c o r d as a whole. See Somers v. SAIF, 
77 Or App 259, 263 (198 6 ) . I n p a r t i c u l a r , he conducted s t u d i e s 
s u p p o r t i n g h i s d i a g n o s i s o f c h r o n i c d e n e r v a t i o n o f t h e muscles 
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s u p p l i e d by C-8 and T - l f i b e r s . I n a d d i t i o n , he e x p l a i n e d t h a t 
c l a i m a n t ' s l e f t arm weakness and Dr. Aversano's nerve c o n d u c t i o n 
s t u d y f i n d i n g s were c o n s i s t e n t w i t h t h i s d i a g n o s i s . He f u r t h e r 
e x p l a i n e d t h a t t h i s c o n d i t i o n was t y p i c a l ' of the type o f 
m u l t i - l e v e l f u s i o n s u r g e r y performed on c l a i m a n t . 

By comparison, Dr. Peterson's o p i n i o n i s not 
w e l l - r e a s o n e d . A f t e r i n i t i a l l y a g r e e i n g w i t h Dr. S t o l z b e r g , 
Dr. Peterson changed her o p i n i o n based on c l a i m a n t ' s t e s t i m o n y 
t h a t he d i d not exp e r i e n c e l e f t arm symptoms p r i o r t o the October 
1986 i n c i d e n t . However, c l a i m a n t p r o v i d e d a d i f f e r e n t symptomatic 
h i s t o r y when he was examined by Dr. S i r o u n i a n i n October 1986. 
S p e c i f i c a l l y , he r e p o r t e d s l o w l y i n c r e a s i n g p a i n , numbness and 
p a r a t h e s i a from t h e neck t o the l e f t hand which markedly i n c r e a s e d 
a f t e r the l i f t i n g i n c i d e n t on October 6, 1986. I n l i g h t of t h e 
Referee's f i n d i n g t h a t c l a i m a n t i s a poor h i s t o r i a n , we are 
persuaded t h a t Dr. S i r b u n i a n ' s r e p o r t p r o v i d e s the more a c c u r a t e 
r e c o r d o f c l a i m a n t ' s symptomatic h i s t o r y . As a r e s u l t , we f i n d 
t h a t Dr. Peterson's r e v i s e d o p i n i o n i s based on an i n a c c u r a t e 
h i s t o r y and i s , t h e r e f o r e , e n t i t l e d t o l i t t l e w e i g h t . P a r t r i d g e 
v. SAIF, 57 Or App 163 (1982). 

For t h e reasons discussed above, we d e f e r t o 
Dr. S t o l z b e r g ' s o p i n i o n and f i n d t h a t t h e October 1986 l i f t i n g 
i n c i d e n t d i d not i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of 
c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h e 
Referee's o r d e r a s s i g n i n g r e s p o n s i b i l i t y t o L i b e r t y . Northwest. 

ORDER 

The Referee's o r d e r dated March 23, 1.987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $1,038, t o be 
p a i d from Maryland C a s u a l t y Co. t o i t s c o u n s e l . 

CRAIG P. DOUGLASS, Claimant WCB 87-05457, 87-01491 & 87-05027 
Richardson, et a l . , Claimant's Attorneys September 16, 1988 
Annala, et a l . , Defense Attorneys Order on Review 
C a r r o l l Smith (SAIF), Defense Attorney 
Carl Davis, A s s i s t a n t Attorney General 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Refereree Podnar's order 
which s e t as i d e t h e SAIF C o r p o r a t i o n ' s acceptance o f h i s i n j u r y 
c l a i m , i s s u e d on b e h a l f o f the noncomplying employers. We r e v e r s e . 

ISSUE 

Co m p e n s a b i l i t y of c l a i m a n t ' s r i g h t knee i n j u r y . 

FINDINGS OF FACT 

On October 23, 1986, c l a i m a n t was i n j u r e d w h i l e 
c o n s t r u c t i n g mountain t r a i l s f o r McCann C o n s t r u c t i o n , h i s 
employer. When a l a r g e rock s l i d beneath him, he grabbed a nearby 
stump t o keep from f a l l i n g , t h e r e b y i n j u r i n g h i s r i g h t knee and 
r i b s . He was a b l e t o c o n t i n u e work a t l i g h t - d u t y j o b s u n t i l t h e 
c o n s t r u c t i o n p r o j e c t t e r m i n a t e d on October 31, 1986. During t h a t 
t i m e , c l a i m a n t limped and h i s knee o c c a s i o n a l l y snapped. 

On October 25 and 26, c l a i m a n t engaged i n remodeling h i s 
home. He borrowed a jackhammer from h i s employer and used i t t o 
break up h i s cement s i d e w a l k . He a l s o p a r t i c i p a t e d i n l o a d i n g and 
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u n l o a d i n g t h e cement s l a b s and d i d some cement f i n i s h i n g work. 
The jackhammering and l i f t i n g r e q u i r e d knee s t r e n g t h ; t h e 
f i n i s h i n g work r e q u i r e d some k n e e l i n g and s t o o p i n g . The more 
d i f f i c u l t work was performed by f r i e n d s and p a i d h e l p . 

On November 12, 1986, Dr. H i g g i n s diagnosed w o r k - r e l a t e d 
r i g h t p e c t o r a l i s muscle s t r a i n and a p o s s i b l e t o r n m e d i a l meniscus 
o f t h e r i g h t knee. There i s no med i c a l evidence t o t h e c o n t r a r y . 
However, c l a i m a n t d i d not i n f o r m Dr. H i g g i n s of h i s weekend 
remodeling a c t i v i t i e s . 

On December 9, 1986, c l a i m a n t f i l e d a c l a i m f o r i n j u r y 
t o h i s r i g h t knee and r i b s . 

On January 12, 1987, by Proposed and F i n a l Order, t h e 
Workers' Compensation Department d e c l a r e d Gerald McCann, dba, 
McCann C o n s t r u c t i o n t o be noncomplying. At t h a t t i m e , c l a i m a n t ' s 
c l a i m was r e f e r r e d t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g . 

I n a l e t t e r t o t h e Workers' Compensation Department 
dated February 3, 1987, McCann requested a h e a r i n g on the i s s u e s 
o f whether he was a complying employer, whether c l a i m a n t was a 
s u b j e c t worker and the c o m p e n s a b i l i t y of the c l a i m . As f a r as the 
r e c o r d r e v e a l s , t h a t l e t t e r was not sent t o e i t h e r SAIF or 
c l a i m a n t . 

On March 27, 1987, Dr. H i g g i n s performed a r i g h t knee 
a r t h r o s c o p y w i t h t r a n s a r t h r o s c o p i c p a r t i a l medial meniscectomy and 
a f e m o r a l t r o c h l e a r shave. 

On A p r i l 3, 1987, SAIF, the p r o c e s s i n g agent, accepted 
c l a i m a n t ' s c l a i m f o r h i s r i g h t knee i n j u r y . 

On A p r i l 7, 1987, SAIF n o t i f i e d McCann t h a t he c o u l d 
request a h e a r i n g w i t h i n 60 days i f he wished t o c o n t e s t t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y c l a i m . 

At no time d i d McCann ever m a i l a f o r m a l d e n i a l o f 
c l a i m a n t ' s i n j u r y c l a i m t o c l a i m a n t . Nor d i d he i n f o r m c l a i m a n t 
of h i s h e a r i n g r i g h t s . 

At h e a r i n g , McCann conceded t h a t he was a noncomplying 
employer and d i d not c o n t e s t t h e Proposed and F i n a l Order. 

CONCLUSIONS OF LAW 

The Referee h e l d t h a t i t was c l a i m a n t ' s burden t o prove 
the c o m p e n s a b i l i t y of h i s i n j u r y c l a i m by a preponderance of t h e 
evid e n c e . The Referee concluded t h a t c l a i m a n t f a i l e d i n h i s 
burden/ r e a s o n i n g t h a t t h e s l i p p i n g and g r a b b i n g of the stump 
sh o u l d have been more of a dr a m a t i c event t h a n was n o t i c e d by 
c l a i m a n t ' s coworker. A l s o , the Referee found t h a t weekend 
remodeling a c t i v i t i e s were not c o n s i s t e n t w i t h c l a i m a n t ' s c l a i m e d 
i n j u r y . He s e t as i d e SAIF's acceptance of the c l a i m . We d i s a g r e e . 

A d e n i a l must, i n t e r a l i a , i n f o r m t h e c l a i m a n t of 
h e a r i n g r i g h t s and be m a i l e d t o the c l a i m a n t . Former ORS 
656.262(8). I n D e r r y b e r r y v. Pokey, 91 Or App 533, 536 (1 9 8 8 ) , 
t h e noncomplying employer m a i l e d a l e t t e r t o the Workers' 
Compensation Department r e q u e s t i n g a h e a r i n g on t h e i s s u e s of 
whether t h e y were complying employers, whether c l a i m a n t was a 
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s u b j e c t worker and the c o m p e n s a b i l i t y o f t h e c l a i m . That l e t t e r 
was never sent t o e i t h e r SAIF or the c l a i m a n t . _Id. At h e a r i n g , 
t h e noncomplying employer a s s e r t e d t h a t t h i s l e t t e r t o t h e 
Department denied c l a i m a n t ' s c l a i m . _Id. However, s i n c e t h e 
l e t t e r made no mention o f h e a r i n g r i g h t s and was never m a i l e d t o 
c l a i m a n t , i t was not a d e n i a l . Id. a t 537. The c o u r t found t h a t 
s i n c e SAIF p r o p e r l y accepted t h e c l a i m and no p a r t y had ever 
p r o p e r l y denied i t , c l a i m a n t was e n t i t l e d t o compensation. I d . 

I n t h e p r e s e n t case, t h e f a c t s are s i m i l a r . I n a l e t t e r 
t o t h e Workers' Compensation Department dated February 3, 1987, 
th e noncomplying employer requested a h e a r i n g on the i s s u e s of 
whether he was a complying employer, whether c l a i m a n t was a 
s u b j e c t worker and t h e c o m p e n s a b i l i t y o f the c l a i m . A l l i s s u e s 
except c o m p e n s a b i l i t y were waived a t h e a r i n g . T h e r e f o r e , 
D e r r y b e r r y v. Pokey, sup r a , i s c o n t r o l l i n g . The l e t t e r s e e k i n g a 
h e a r i n g was not sent t o SAIF or t o c l a i m a n t . Since t h e l e t t e r 
made no mention of h e a r i n g r i g h t s and, so f a r as t h e r e c o r d 
r e v e a l s , was never m a i l e d t o c l a i m a n t , i t was not a d e n i a l . 
Because SAIF p r o p e r l y accepted t h e c l a i m and no p a r t y ever 
p r o p e r l y denied i t , c l a i m a n t i s e n t i t l e d t o compensation. 

ORDER 

The Referee's o r d e r dated August 6, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s N o t i c e of Claim acceptance i s r e i n s t a t e d 
and the c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o 
law. C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e of $1,400, t o 
be p a i d by t h e SAIF C o r p o r a t i o n , as p r o c e s s i n g agent f o r t h e 
noncomplying employer. 

FL0RENCI0 M. GARRIDO, Claimant WCB 86-09270 & 86-17115 
Vick & Gutzler, Claimant's Attorneys September 16, 1988 
Norman Cole (SAIF)., Defense Attorney Order on Review 
Larry Dawson, Defense Attorney 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r f o r New Leaf Greenhouse, I n c . ("New L e a f " ) 
r e q u e s t s review of Referee Michael Johnson's o r d e r t h a t s e t aside 
i t s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m . On 
r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

On September 2, 1982, c l a i m a n t , 29 years o f age a t 
h e a r i n g , compensably i n j u r e d h i s low back w h i l e employed w i t h New 
Leaf. On November 8, 1982, t h a t c l a i m was c l o s e d w i t h o u t an award 
o f permanent d i s a b i l i t y . On February 9, 1983, Dr. Simpson, 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , a d v i s e d the i n s u r e r t h a t on 
November 29, 1982 c l a i m a n t had aggravated h i s c o n d i t i o n . On 
May 1 1 , 1983, t h a t c l a i m was again c l o s e d w i t h o u t an award o f 
permanent d i s a b i l i t y . On May 20, 1983, c l a i m a n t changed t r e a t i n g 
c h i r o p r a c t o r s t o Dr. Cannon who diagnosed c h r o n i c t h o r a c i c 
p a r a v e r t e b r a l m y o f a s c i t i s due t o c h r o n i c s u b l u x a t i o n o f T8 and 
lumbar f a c e t syndrome w i t h r e s u l t i n g s c i a t i c n e u r i t i s . He a d v i s e d 
t h e i n s u r e r t h a t c l a i m a n t ' s c o n d i t i o n had worsened. As a r e s u l t , 
t he i n s u r e r reopened t he c l a i m . 

On October 2 1, 1983, Dr. Cannon r e s t r i c t e d c l a i m a n t from 
bending or k n e e l i n g but p e r m i t t e d him t o l i f t w i t h o u t l i m i t . He 
r a t e d c l a i m a n t ' s p h y s i c a l impairment a t 10 p e r c e n t 

-1145-



On November 4, 1983, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 25 p e r c e n t unscheduled d i s a b i l i t y r e s u l t i n g from i n j u r y 
t o h i s low back. On December 15, 1983, t h a t D e t e r m i n a t i o n Order 
was r e a f f i r m e d by a second D e t e r m i n a t i o n Order.. 

I n March 1984 c l a i m a n t ' s i n j u r y c l a i m was reoponed once 
a g a i n and u l t i m a t e l y c l o s e d on December 24, 1984 by s t i p u l a t i o n 
which awarded c l a i m a n t an a d d i t i o n a l 7.5 p e r c e n t unscheduled 
d i s a b i l i t y . 

From March u n t i l June 1984 c l a i m a n t engaged i n 
a g r i c u l t u r a l work, i n c l u d i n g f e r t i l i z i n g and hoeing b l u e b e r r y 
bushes. He c o n t i n u e d t o ex p e r i e n c e p a i n i n h i s lower back a t t h e 
w a i s t on the l e f t s i d e but missed no time from work. For 
a p p r o x i m a t e l y t h r e e weeks i n June and J u l y 1984, he p i c k e d 
s t r a w b e r r i e s f o r v a r i o u s Oregon employers. Claimant's low back 
p a i n remained unchanged d u r i n g t h i s p e r i o d . I n September 1984 he 
worked f o r a p p r o x i m a t e l y 20 days p i c k i n g apples i n Washington. ' He 
missed no time from t h a t employment, but the low back p a i n was 
unchanged. 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. Cannon f o r low back 
and l e f t l e g p a i n on a r e g u l a r b a s i s u n t i l October 25, 1985. 

I n February 1985 c l a i m a n t began w o r k i n g f o r Cascadian 
Landscapers ("Cascadian"). He worked f o r a p p r o x i m a t e l y f i v e t o 
s i x months and was then l a i d o f f f o r t he w i n t e r . F o l l o w i n g h i s 
1985 l a y o f f a t Cascadian, c l a i m a n t a g a i n went t o Washington t o 
p i c k a p p l e s . When he r e t u r n e d t o Oregon, he became employed f o r 
f o u r t o f i v e weeks i n November and December 1985 making h o l l y 
w r e a t h s . I n l a t e December 1985 c l a i m a n t went t o Mexico. I n 
January 1986 he r e t u r n e d t o Oregon and c o l l e c t e d unemployment 
b e n e f i t s . On February 2, 1986, c l a i m a n t was r e h i r e d by 
Cascadian. The work f o r Cascadian i n v o l v e d p l a n t i n g t r e e s and 
p l a n t s and i n s t a l l i n g i r r i g a t i o n systems. The work was heavy and 
i n v o l v e d t h e use of a shovel f o r p l a n t i n g t h e t r e e s . The t r e e s 
weighed as much as 200 pounds apie c e . 

On May 5, 1986, c l a i m a n t aggravated h i s low back 
c o n d i t i o n w h i l e d i g g i n g d i t c h e s w i t h a s h o v e l . He f e l t p a i n i n 
the l e f t s i d e o f h i s low back w i t h some p a i n r a d i a t i n g i n t o h i s 
l e f t l e g . This was the same type o f p a i n t h a t had plagued him 
s i n c e h i s compensable 1982 i n j u r y . As a r e s u l t o f t h a t p a i n , 
c l a i m a n t r e t u r n e d t o the care o f Dr. Cannon f o r t h e f i r s t t i m e 
s i n c e October 25, 1985. Al t h o u g h c l a i m a n t had sought no t r e a t m e n t 
from Dr. Cannon f o r a p p r o x i m a t e l y s i x months, he had never been 
symptom f r e e . 

Claimant l e f t work on May 5, 1986 and remained o f f f o r 
two weeks. On May 20, 1986, he a g a i n aggravated h i s low back 
c o n d i t i o n w h i l e h e l p i n g t o unload 200 pound t r e e s w i t h 2 t o 3 
coworkers by moving them from t h e t r u c k and s t a n d i n g them u p r i g h t 
i n t h e l o a d i n g t r a c t o r . He a l s o unloaded between 75 and 100 
p l a n t s which weighed between 5 and 15 pounds a p i e c e . A f t e r moving 
th e t r u c k , c l a i m a n t jumped t h r e e t o f o u r f e e t from t h e cab t o t h e 
ground. When he h i t t he ground, he f e l t an immediate hot 
s e n s a t i o n i n h i s low back. Cla i m a n t , however, c o n t i n u e d t o work, 
c o n n e c t i n g i r r i g a t i o n p i p e a l r e a d y l a i d i n the ground f o r t h e 
remainder of h i s s h i f t . The f o l l o w i n g day, he r e t u r n e d t o work 
but l e f t due t o low back p a i n a f t e r h a l f an hour and sought 
f u r t h e r t r e a t m e n t from Dr. Cannon. Claimant remained o f f work f o r 
a p p r o x i m a t e l y two weeks b e f o r e r e t u r n i n g t o h i s r e g u l a r d u t i e s a t 
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Cascadian, where he was employed on a f u l l - t i m e b a s i s a t t h e t i m e 
of h e a r i n g . 

On June 16, 1986, New Leaf's i n s u r e r denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

On December 22, 1986, Cascadian's i n s u r e r denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s new I n j u r y c l a i m and requested t h e 
d e s i g n a t i o n of a paying agent pursuant t o 656.307. 

On February 25, 1987, the Workers' Compensation 
Department issued an "Order D e s i g n a t i n g Paying Agent Pursuant t o 
ORS 656.307." 

The two i n c i d e n t s a t Cascadian on May 5 and May 20, 1986 
caused a temporary symptomatic worsening but d i d not i n d e p e n d e n t l y 
c o n t r i b u t e t o any worsening of c l a i m a n t ' s c o n d i t i o n . 

Claimant was an honest w i t n e s s and i s c r e d i b l e i n every 
r e s p e c t , a l t h o u g h he i s not a good h i s t o r i a n . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t had exp e r i e n c e d a 
mere a g g r a v a t i o n of h i s 1982 i n j u r y . We agree. 

I n an aggravation/new i n j u r y c o n t e x t , a l l o c a t i o n o f 
r e s p o n s i b i l i t y i s dependent on whether c l a i m a n t ' s p r e s e n t 
c o n d i t i o n i s a c o n t i n u a t i o n of h i s o r i g i n a l i n j u r y or the r e s u l t 
of a subsequent i n c i d e n t t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
c o n d i t i o n i n a m a t e r i a l way. CECO Corp. v. B a i l e y , 71 Or App 782, 
785 ( 1 9 8 5 ) . To s h i f t r e s p o n s i b i l i t y t o a subsequent 
e m p l o y e r / i n s u r e r , t h e evidence must e s t a b l i s h t h a t a subsequent 
i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c a u s a t i o n o f tHe 
d i s a b l i n g c o n d i t i o n , i . e . t o a worsening of the u n d e r l y i n g 
c o n d i t i o n . See Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 
290 (1986). I f t h e second i n c i d e n t merely aggravates t h e e f f e c t s 
of the f i r s t and r e s u l t s i n a second p e r i o d o f d i s a b i l i t y w i t h o u t 
i n d e p e n d e n t l y c o n t r i b u t i n g t o c l a i m a n t ' s c o n d i t i o n , t h e f i r s t 
i n s u r e r remains r e s p o n s i b l e . Smith v. Ed's Pancake House, 27 Or 
App 361 (1 9 7 6 ) ; Wayne N. Gentry, 39 Van Na t t a 35 (1 9 8 7 ) . 

Claimant has had c o n s t a n t l e f t - s i d e d low back p a i n and 
o c c a s i o n a l l e f t l e g p a i n s i n c e h i s compensable 1982 i n j u r y . 
A l t h o u g h c l a i m a n t d i d not t r e a t w i t h Dr. Cannon from October 25, 
1985 u n t i l May 5, 1986, he has never been symptom f r e e s i n c e t h e 
1 9 8 2 i n j u r y . 

On March 4, 1987, Dr. Cannon r e p o r t e d t h a t c l a i m a n t had 
not s u f f e r e d a new i n j u r y w i t h Cascadian but r a t h e r a r e i n j u r y o f 
the p r e v i o u s l y i n j u r e d low back t i s s u e s which caused a worsening 
of symptoms. He e x p l a i n e d t h a t c l a i m a n t ' s 1982 i n j u r y caused h i s 
low back s o f t t i s s u e t o become weaker, s t i f f e r and more 
s e n s i t i v e . S u b j e c t i n g those t i s s u e s t o the extreme s t r e s s e s o f 
the heavy l a b o r performed by c l a i m a n t a t Cascadian, i n h i s 
o p i n i o n , o n l y i n c r e a s e d t h e i n f l a m m a t i o n process. 

Claimant s u f f e r e d a back s t r a i n i n 1982, f o l l o w e d by a 
p e r i o d of work w i t h c o n t i n u i n g symptoms which i n d i c a t e d t h a t t h e 
o r i g i n a l c o n d i t i o n p e r s i s t e d ; t h i s c u l m i n a t e d i n a second p e r i o d 
of d i s a b i l i t y p r e c i p i t a t e d by d i g g i n g d i t c h e s and u n l o a d i n g t r e e s 
f o r Cascadia. Since those a c t i v i t i e s a t Cascadia d i d not 
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i n d e p e n d e n t l y c o n t r i b u t e t o the c a u s a t i o n of c l a i m a n t ' s 
d i s a b i l i t y , t h e r e was no new i n j u r y , but r a t h e r , a n ' a g g r a v a t i o n .of 
h i s p r e e x i s t i n g c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated May 14, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $900, i s approved, t o be p a i d by 
Northwest Farm Bureau t o i t s c o u n s e l . 

ALVA L. HACKE, Claimant WCB 86-14779, 87-11890, 87-14689 
Brink, et a l . , Claimant's Attorneys & 87-18777 
Davis & Bostwick, Defense Attorneys September 16, 1988 
Norman Cole (SAIF), Defense Attorney Order on Review 
Acker, et a l . , Defense Attorneys 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n requests review of Referee 
Shebley's o r d e r t h a t : (1) s e t aside SAIF's d e n i a l of c l a i m a n t ' s 
l e f t knee i n j u r y c l a i m , and ordered SAIF t o pay med i c a l s e r v i c e s 
and time l o s s a s s o c i a t e d w i t h c l a i m a n t ' s January 1980 l e f t knee 
s u r g e r y ; (2) s e t aside U n d e r w r i t e r A d j u s t i n g Company's d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r h i s c u r r e n t b i l a t e r a l 
d e g e n e r a t i v e knee c o n d i t i o n ; and (3) upheld d e n i a l s o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m s f o r the same c o n d i t i o n i s s u e d by SAIF, 
L i b e r t y Northwest Insurance C o r p o r a t i o n and P a c i f i c I n d e m n i t y 
Company. 

On r e v i e w , SAIF contends t h a t c l a i m a n t ' s l e f t knee 
i n j u r y c l a i m i s b a r r e d due t o h i s f a i l u r e t o p r o v i d e t i m e l y n o t i c e 
of t h e i n j u r y . I f the Board f i n d s t h a t t h e c l a i m i s not b a r r e d , 
SAIF contends t h a t t h e i n j u r y d i d not m a t e r i a l l y c o n t r i b u t e t o 
c l a i m a n t ' s subsequent s u r g e r y and r e l a t e d time l o s s i n January 
1980. A l t e r n a t i v e l y , SAIF argues t h a t U n d e r w r i t e r s s h o u l d be 
r e s p o n s i b l e f o r a l l i n j u r y - r e l a t e d m e dical s e r v i c e s and t i m e l o s s 
as t he i n s u r e r r e s p o n s i b l e f o r c l a i m a n t ' s d e g e n e r a t i v e knee 
c o n d i t i o n . 

On r e v i e w , U n d e r w r i t e r s argues t h a t c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m i s not compensable because he has n o t 
demonstrated t h a t he s u f f e r s from an o c c u p a t i o n a l d i s e a s e , or t h a t 
work a c t i v i t i e s were the major c o n t r i b u t i n g cause of a worsening 
of h i s c o n d i t i o n . I f the Board f i n d s t h a t t h e c o n d i t i o n i s 
compensable, U n d e r w r i t e r s contends t h a t SAIF i s r e s p o n s i b l e . 

On r e v i e w , t he is s u e s are whether c l a i m a n t ' s i n j u r y 
c l a i m i s b a r r e d f o r f a i l u r e t o p r o v i d e t i m e l y n o t i c e , m e d i c a l 
s e r v i c e s , temporary t o t a l d i s a b i l i t y , c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c u r r e n t b i l a t e r a l d e g e n e r a t i v e knee c o n d i t i o n , and r e s p o n s i b i l i t y 
f o r t h a t c o n d i t i o n . 

We a f f i r m t h e Referee's o r d e r . 

FINDINGS 

We adopt t he f i n d i n g s o f f a c t c o n t a i n e d i n the Referee's 
o r d e r . We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

At t he t i m e of c l a i m a n t ' s s k i a c c i d e n t i n A p r i l 1981, he 
f e l t a t e a r i n g s e n s a t i o n i n h i s l e f t knee and ex p e r i e n c e d 
i n c r e a s e d p a i n and e f f u s i o n . He was a d m i t t e d t o the h o s p i t a l i n 
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December 1981 f o r e v a l u a t i o n f o r f u r t h e r knee s u r g e r y . Surgery 
was scheduled but subsequently c a n c e l l e d due t o an u n r e l a t e d 
c a r d i a c episode. 

Claimant c r e d i b l y and r e l i a b l y t e s t i f i e d r e g a r d i n g t h e 
events s u r r o u n d i n g h i s December 15, 1979 l e f t knee i n j u r y . We are 
persuaded t h a t c l a i m a n t r e p o r t e d t h a t i n j u r y t o h i s immediate 
s u p e r v i s o r a s h o r t time a f t e r i t o c c u r r e d . We a l s o f i n d t h a t t h i s 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r s u r g e r y and 
r e l a t e d t i m e l o s s i n January 1980. 

Claimant d i d not engage i n any r o u t i n e , s t r e n u o u s 
o f f - w o r k a c t i v i t y w h i l e he was worki n g f o r the employer. 
Claimant's b i l a t e r a l knee c o n d i t i o n d i d not p r e e x i s t h i s work f o r 
the: employer. Claimant's work a c t i v i t i e s were the major 
c o n t r i b u t i n g f a c t o r of the onset of t h a t c o n d i t i o n . 

Claimant's l e f t and r i g h t knee c o n d i t i o n became 
d i s a b l i n g no l a t e r than J u l y 1978 and August 1980, r e s p e c t i v e l y . 
SAIF was on the r i s k when c l a i m a n t ' s c o n d i t i o n became d i s a b l i n g . 
Claimant's work a c t i v i t i e s a f t e r U n d e r w r i t e r s came on the r i s k 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of h i s b i l a t e r a l knee 
c o n d i t i o n . 

CONCLUSIONS AND OPINION 

Issues R e l a t e d t o 1979 I n j u r y 

We f i r s t address SAIF's c o n t e n t i o n s r e g a r d i n g c l a i m a n t ' s 
December 1979 l e f t knee i n j u r y and r e l a t e d m e d i c a l s e r v i c e s and 
tim e l o s s . 

SAIF f i r s t argues t h a t c l a i m a n t ' s i n j u r y c l a i m i s b a r r e d 
as a r e s u l t o f h i s f a i l u r e t o p r o v i d e t h e employer w i t h t i m e l y 
n o t i c e o f the i n j u r y . Claimant d i d not p r o v i d e w r i t t e n n o t i c e of 
h i s i n j u r y u n t i l he f o r m a l l y f i l e d an i n j u r y c l a i m i n 1987. 
A l t h o u g h he should have p r o v i d e d w r i t t e n n o t i c e w i t h i n 30 days of 
h i s i n j u r y , h i s c l a i m i s not b a r r e d f o r f a i l u r e t o s a t i s f y t h i s 
r e q u i r e m e n t i f t h e employer o t h e r w i s e had knowledge o f the 
i n j u r y . ORS 65 6.265; I n k l e y v. For e s t F i b e r P r o d u c t s , 
288 Or 337, 348 ( 1 9 8 0 ) . 

SAIF contends t h a t t he Referee e r r e d i n f i n d i n g t h a t 
c l a i m a n t r e p o r t e d h i s i n j u r y t o the employer i n a t i m e l y f a s h i o n . 
We d i s a g r e e . Claimant t e s t i f i e d t h a t he t o l d h i s immediate 
s u p e r v i s o r about t h e i n j u r y when he requested a few days o f f t o 
re c u p e r a t e s h o r t l y a f t e r t h e i n c i d e n t . The Referee observed 
c l a i m a n t ' s demeanor and found h i s t e s t i m o n y on t h i s q u e s t i o n t o be 
c r e d i b l e and r e l i a b l e . F u rthermore, t h e r e c o r d does not o t h e r w i s e 
persuade us t h a t c l a i m a n t ' s r e c o l l e c t i o n i s not a c c u r a t e . We 
re c o g n i z e t h a t c l a i m a n t , has demonstrated a poor memory r e g a r d i n g 
h i s symptomatic h i s t o r y , and we are aware t h a t h i s s u p e r v i s o r a t 
the t i m e of the i n j u r y does not r e c a l l h i s r e p o r t i n g t h e i n j u r y . 
However, t he f a c t t h a t t h e i n j u r y r e s u l t e d i n ti m e l o s s , which 
must have been approved by the employer, s t r o n g l y s u p p o r t s 
c l a i m a n t ' s t e s t i m o n y . 

I n l i g h t o f these f a c t o r s , we d e f e r t o t h e Referee's 
c r e d i b i l i t y f i n d i n g . See Humphrey v. SAIF, 58 Or App 360, 363 
( 1 9 8 2 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t r e p o r t e d h i s i n j u r y i n 
a t i m e l y f a s h i o n , and we a f f i r m t h e Referee's d e c i s i o n t h a t 
c l a i m a n t ' s i n j u r y c l a i m i s not ba r r e d f o r l a c k o f t i m e l y n o t i c e . 
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SAIF next contends t h a t the Referee e r r e d i n c o n c l u d i n g 
t h a t c l a i m a n t ' s January 1980 l e f t knee s u r g e r y and a s s o c i a t e d t i m e 
l o s s were compensably r e l a t e d t o h i s December 1979 i n j u r y . I n 
p a r t i c u l a r , i t notes t h a t t h e r e i s no medical o p i n i o n s u p p o r t i n g 
the r e q u i s i t e c a u s a l r e l a t i o n s h i p , and i t contends t h a t e x p e r t 
m e d i c a l evidence i s r e q u i r e d i n l i g h t o f p o t e n t i a l a l t e r n a t i v e 
c o n t r i b u t i n g f a c t o r s . 

Where a c l a i m a n t i s a s k i n g f o r payment of medical 
t r e a t m e n t and r e l a t e d t i m e l o s s f o r a c o n d i t i o n a l l e g e d l y 
r e s u l t i n g from a p r i o r compensable i n j u r y , t h e t e s t i s whether or 
not the compensable i n d u s t r i a l i n j u r y remains a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o the c u r r e n t need f o r c a r e . A q u i l l o n v. CNA 
I n s u r a n c e , 60 Or App 231 ( 1 9 8 2 ) ; P a t i t u c c i v. Boise Cascade Corp., 
8 Or App 503 ( 1 9 7 2 ) . Under the f a c t s of t h i s case, we do not 
agree w i t h SAIF's c o n t e n t i o n t h a t t h i s c a u s a l r e l a t i o n s h i p 
i n v o l v e s the t y p e of complex medical q u e s t i o n t h a t r e q u i r e s e x p e r t 
medical o p i n i o n . F u r t h e r m o r e , we note t h a t the presence o f o t h e r 
c o n t r i b u t i n g f a c t o r s does not d e f e a t c l a i m a n t ' s c l a i m so l o n g as 
the i n j u r y a l s o m a t e r i a l l y c o n t r i b u t e d t o the need f o r s u r g e r y . 

Moreover, the r e c o r d i n d i c a t e s t h a t c l a i m a n t sought no 
medical t r e a t m e n t f o r h i s knee f o r t h e seven-month p e r i o d 
p r e c e d i n g the December 1979 i n j u r y . F i n a l l y , the t r e a t i n g 
surgeon, Dr. W e l l s , r e p o r t e d t h a t c l a i m a n t e x p e r i e n c e d a 
s i g n i f i c a n t i n c r e a s e i n symptoms f o l l o w i n g t h e i n j u r y , and t h a t 
symptomatic e x a c e r b a t i o n c o n t i n u e d up t o the time of t h e January 
1980 s u r g e r y . I n l i g h t o f these f a c t o r s , and the absence o f 
c o n t r a r y m e d i c a l o p i n i o n , we agree w i t h the Referee's f i n d i n g t h a t 
t he December 1979 i n j u r y p l a y e d a m a t e r i a l r o l e i n h i s need f o r 
s u r g e r y i n January 1980. 

F i n a l l y , SAIF contends t h a t U n d e r w r i t e r s i s r e s p o n s i b l e 
f o r c l a i m a n t ' s 1980 s u r g e r y and a s s o c i a t e d time l o s s as t h e 
i n s u r e r r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t b i l a t e r a l knee 
c o n d i t i o n . SAIF makes t h i s argument even though t h e s u r g e r y was 
performed b e f o r e U n d e r w r i t e r s came on the r i s k i n February 1986. 
I n s u p p o r t of i t s p o s i t i o n , SAIF r e l i e s on the Board's d e c i s i o n i n 
Edward A n s e l m i , 39 Van N a t t a 793 ( 1 9 8 7 ) . 

The Anselmi d e c i s i o n does not s u p p o r t SAIF's p o s i t i o n . 
I n t h a t case, c l a i m a n t sought reimbursement f o r m e d i c a l s e r v i c e s 
and time l o s s r e l a t e d t o a compensable c o n d i t i o n , and the Referee 
a l l o c a t e d r e s p o n s i b i l i t y among t h r e e s u c c e s s i v e i n s u r e r s f o r t h e 
s p e c i f i c p e r i o d each was on t h e r i s k . The Board r e v e r s e d t h e 
Referee and assigned r e s p o n s i b i l i t y t o the most r e c e n t i n s u r e r . 
C o n t r a r y t o SAIF's a s s e r t i o n , t h e m e d i c a l s e r v i c e s and t i m e l o s s 
a t i s s u e i n Anselmi were i n c u r r e d a f t e r the l a s t i n s u r e r came on 
the r i s k . T h e r e f o r e , t h a t d e c i s i o n does not s u p p o r t SAIF's 
c o n t e n t i o n t h a t U n d e r w r i t e r s i s " r e t r o a c t i v e l y " r e s p o n s i b l e f o r 
t r e a t m e n t rendered and t i m e l o s s i n c u r r e d p r i o r t o the t i m e i t 
came on t h e r i s k . 

I n s t e a d , r e s p o n s i b i l i t y f o r c l a i m a n t ' s i n j u r y remains 
w i t h SAIF unless and u n t i l work a c t i v i t i e s a f t e r i t went o f f t h e 
r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of c l a i m a n t ' s 
i n j u r y - r e l a t e d c o n d i t i o n . See Boise Cascade v. St a r b u c k , 296 Or 
238, 243 ( 1 9 8 4 ) ; Hensel PheTps C o n s t r u c t i o n v. M i r i c n , tfl Or App 
290, 293-294 ( 1 9 8 6 ) . Assuming t h a t U n d e r w r i t e r s i s r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t b i l a t e r a l knee c o n d i t i o n , i t assumed 
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r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n a f t e r i t came on the r i s k i n 
February 1986. I t i s not r e s p o n s i b l e f o r medical s e r v i c e s and 
time l o s s i n c u r r e d p r i o r t o t h a t t i m e . 

I n accord w i t h t he above d i s c u s s i o n , we a f f i r m t h a t p a r t 
of the Referee's o r d e r t h a t s e t aside SAIF's d e n i a l o f c l a i m a n t ' s 
i n j u r y c l a i m and d i r e c t e d SAIF t o pay medical s e r v i c e s and time 
l o s s a s s o c i a t e d w i t h t he January 1980 l e f t knee s u r g e r y . 

C u r r e n t B i l a t e r a l Knee C o n d i t i o n 

We t u r n t o U n d e r w r i t e r s ' c o n t e n t i o n s r e g a r d i n g 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r h i s c u r r e n t b i l a t e r a l 
knee c o n d i t i o n . 

We f i r s t address U n d e r w r i t e r s ' c o n t e n t i o n t h a t t h e 
Referee e r r e d i n f i n d i n g c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m 
compensable. I n p a r t i c u l a r , i t argues t h a t c l a i m a n t has not 
demonstrated t h a t he s u f f e r s from an o c c u p a t i o n a l disease or t h a t 
work a c t i v i t i e s were the major c o n t r i b u t i n g cause of a worsening 
of h i s c o n d i t i o n . We d i s a g r e e . 

I n order t o e s t a b l i s h the c o m p e n s a b i l i t y o f h i s 
o c c u p a t i o n a l d i s e a s e , c l a i m a n t must prove t h a t h i s work a c t i v i t y 
f o r t h e employer, when compared.to nonwork a c t i v i t i e s , was the 
major c o n t r i b u t i n g cause of h i s b i l a t e r a l knee c o n d i t i o n . 
D e t h l e f s v. Hyster Co., 295 Or 298, 310 (198 3 ) ; Devereaux v. North 
P a c i f i c I n s . Co., supra. I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s 
employment, he must prove t h a t h i s work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of a worsening of h i s c o n d i t i o n r e s u l t i n g i n an 
i n c r e a s e i n p a i n t o the e x t e n t t h a t i t caused d i s a b i l i t y or 
r e q u i r e d medical s e r v i c e s . See Wheeler v. Boise Cascade Corp., 
298 Or 452, 457 (198 5 ) ; Devereaux v. North P a c i f i c I n s . Co., 
supra; SAIF v. Gygi, 55 Or App 570 (1982). I f c l a i m a n t ' s 
c o n d i t i o n d i d not p r e e x i s t h i s employment, he must prove t h a t h i s 
work a c t i v i t i e s were the major c o n t r i b u t i n g cause of the onset of 
the c o n d i t i o n i t s e l f . Devereaux v. North P a c i f i c I n s . Co., supra; 
SAIF v. Gygi, supra. F i n a l l y , t h e r e s i d u a l s o f c l a i m a n t ' s 1979 
l e f t knee i n j u r y are c o n s i d e r e d i n d e t e r m i n i n g whether work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause o f h i s c u r r e n t 
c o n d i t i o n . Kepford v. Weyerhauser, 77 Or App 363 (1986) . 

The Referee found t h a t c l a i m a n t ' s d e g e n e r a t i v e knee 
disease was not a p r e e x i s t i n g c o n d i t i o n so t h a t c l a i m a n t was not 
r e q u i r e d t o demonstrate a worsening of the c o n d i t i o n . He f u r t h e r 
found t h a t c l a i m a n t had e s t a b l i s h e d t h a t her work a c t i v i t i e s were 
th e major c o n t r i b u t i n g f a c t o r of her c u r r e n t d i s a b i l i t y and need 
f o r t r e a t m e n t . A c c o r d i n g l y , he concluded t h a t c l a i m a n t had 
e s t a b l i s h e d the c o m p e n s a b i l i t y of h i s o c c u p a t i o n a l disease c l a i m . 
We agree w i t h the Referee's f i n d i n g s and c o n c l u s i o n s on t h i s i s s u e . 

I n r e a c h i n g t h i s d e c i s i o n , we are aware t h a t some 
p o r t i o n of c l a i m a n t ' s c o n d i t i o n may be a t t r i b u t a b l e t o the n a t u r a l 
p r o g r e s s i o n of h i s d e g e n e r a t i v e disease and h i s o f f - w o r k 
a c t i v i t i e s . I n p a r t i c u l a r , we note c l a i m a n t ' s s k i i n j u r y i n A p r i l 
1981, a t which time c l a i m a n t f e l t a t e a r i n h i s l e f t knee and 
expe r i e n c e d i n c r e a s e d p a i n and e f f u s i o n . However, t h e o p i n i o n o f 
the t r e a t i n g surgeon, Dr. W e l l s , s t r o n g l y s u p p o r t s a f i n d i n g t h a t 
c l a i m a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g cause o f 
h i s c u r r e n t c o n d i t i o n . Dr. Wells opined t h a t c l a i m a n t ' s work 
a c t i v i t y was "the s i g n i f i c a n t c o n t r i b u t i n g f a c t o r t o t h e 
d e t e r i o r a t i o n of ( c l a i m a n t ' s ) knee" and "a s i g n i f i c a n t f a c t o r i n 
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the d e t e r i o r a t i o n and worsening o f h i s knee c o n d i t i o n . " We note 
t h a t Dr. Wel l s was f u l l y aware of c l a i m a n t ' s 1981 s k i i n g a c c i d e n t 
at t h e time he rendered t h a t o p i n i o n . 

We r e c o g n i z e t h a t Dr. Wel l s d i d not use the exact words 
"the major c o n t r i b u t i n g cause" i n d i s c u s s i n g t h e r e l a t i o n s h i p 
between c l a i m a n t ' s c u r r e n t c o n d i t i o n and h i s work a c t i v i t i e s . 
However a p h y s i c i a n may l e n d s u f f i c i e n t s u p p o r t t o a c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m w i t h o u t n e c e s s a r i l y u s i n g t h e words 
"major c o n t r i b u t i n g cause." I f the p h y s i c i a n ' s o p i n i o n s u p p o r t s 
c o m p e n s a b i l i t y and i s accompanied by o t h e r p e r s u a s i v e e v i d e n c e , 
t h e c l a i m may be found compensable. McClendon v. Nabisco Brands, 
I n c . , 77 Or App 412 ( 1 9 8 6 ) . Here, Dr. Well's o p i n i o n s t r o n g l y 
s u p p o r t s c o m p e n s a b i l i t y . Moreover, when h i s o p i n i o n i s c o n s i d e r e d 
along w i t h the r e c o r d as a whole, we are persuaded t h a t c l a i m a n t ' s 
work i s the major cause of h i s c u r r e n t symptoms. I n p a r t i c u l a r , 
we note the absence of c o n t r a r y medical o p i n i o n , t he p r o g r e s s i v e 
o b j e c t i v e worsening of c l a i m a n t ' s c o n d i t i o n p r i o r t o t h e A p r i l 
1981 s k i i n g i n c i d e n t , t h e strenuous n a t u r e of c l a i m a n t ' s d a i l y 
work a c t i v i t i e s and the absence of comparable st r e n u o u s o f f - w o r k 
a c t i v i t y . A c c o r d i n g l y , we are persuaded t h a t c l a i m a n t ' s work 
a c t i v i t i e s were the major cause of h i s c o n d i t i o n and we a f f i r m t h e 
Referee on t h i s i s s u e . 

F i n a l l y , we address U n d e r w r i t e r s ' c o n t e n t i o n t h a t t h e 
Referee e r r e d i n f i n d i n g i t r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
b i l a t e r a l knee c o n d i t i o n . I n the case of o c c u p a t i o n a l d i s e a s e s , 
the l a s t i n j u r i o u s exposure r u l e f i x e s r e s p o n s i b i l i t y , i n t h e 
f i r s t i n s t a n c e , w i t h the i n s u r e r on the r i s k a t t h e onset o f 
d i s a b i l i t y i f work c o n d i t i o n s w i t h t h a t employer c o u l d have 
c o n t r i b u t e d t o t h e d i s a b i l i t y . Bracke v. Baza'r, I n c . , 293 Or 
239, 247-248 ( 1 9 8 2 ) ; Spurlock v. I n t e r n a t i o n a l Paper Co., 89 Or 
App 4 6 1 , 465 ( 1 9 8 8 ) . However, r e s p o n s i b i l i t y i s p r o p e r l y 
r e a s s i g n e d t o a l a t e r i n s u r e r i f subsequent w o r k . a c t i v i t i e s 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of t h e c o n d i t i o n . 
S p u r l o c k , supra a t 465; Bracke, supra, a t 2 5 0 - 2 5 1 . Whether a 
c o n d i t i o n has worsened i s g e n e r a l l y a complex me d i c a l q u e s t i o n 
r e q u i r i n g e x p e r t m e d i c a l a n a l y s i s . See U r i s v. Compensation 
Department, 247 Or 420, 424-26 ( 1 9 6 5 ) . 

Here, t h e onset or c l a i m a n t ' s l e f t knee d i s a b i l i t y 
o c c u r r e d no l a t e r than J u l y 1978, when Dr. Wel l s performed t h e 
f i r s t a r t h r o s c o p y of t h a t knee. See Bracke v. Baza'r, s u p r a , 
a t 244, 248; U n i t e d P a c i f i c Insurance Co. v. H a r r i s / 63 Or App 256 
( 1 9 8 3 ) . The onset o f c l a i m a n t ' s r i g h t knee d i s a b i l i t y o c c u r r e d no 
l a t e r t h a n August 1980, when Dr. Wells performed a p a r t i a l 
a r t h r o s c o p i c m e d i a l meniscectomy on t h a t knee. I_d. SAIF was on 
the r i s k i n J u l y 1978 and August 1980. A c c o r d i n g l y , SAIF remains 
r e s p o n s i b l e unless subsequent work a c t i v i t i e s i n d e p e n d e n t l y 
c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s c o n d i t i o n . 

U n d e r w r i t e r s came on the r i s k i n February 1986. The 
Referee assigned r e s p o n s i b i l i t y t o U n d e r w r i t e r s a f t e r f i n d i n g t h a t 
i t was more p r o b a b l e than not t h a t c l a i m a n t ' s c o n d i t i o n c o n t i n u e d 
t o worsen as a r e s u l t of po s t - F e b r u a r y 1986 work a c t i v i t i e s . 

The r e c o r d s u p p o r t s t he Referee's d e c i s i o n . I n 
p a r t i c u l a r , m e d i c a l r e p o r t s from t h e t r e a t i n g surgeon, Dr. W e l l s , 
i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n c o n t i n u e d t o worsen a f t e r 
U n d e r w r i t e r s came on the r i s k . See U r i s v. Compensation 
Department, supra. Dr. Wells warned c l a i m a n t when he f i r s t began 
t r e a t i n g him t h a t p r o l o n g e d s t a n d i n g , l i f t i n g , c a r r y i n g or 
c l i m b i n g would a d v e r s e l y a f f e c t h i s knee c o n d i t i o n . Claimant's 
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work c o n t i n u e d t o i n v o l v e these types o f a c t i v i t i e s a f t e r 
U n d e r w r i t e r s came on the r i s k . Furthermore, Dr. We l l s r e p o r t e d i n 
May 1986 t h a t c l a i m a n t was under a tremendous amount of pr e s s u r e 
from h i s employer t o "push h a r d e r " , and t h a t he was e x p e r i e n c i n g 
p r o g r e s s i v e l y i n c r e a s i n g knee t r o u b l e as a r e s u l t o f h i s j o b 
a c t i v i t i e s . Moreover, c l a i m a n t ' s i n c r e a s i n g c o m p l a i n t s r e s u l t e d 
i n f u r t h e r r i g h t knee s u r g e r y i n May 1986. F i n a l l y , Dr. We l l s 
opined i n J u l y 1986 t h a t c l a i m a n t was "unable t o compensate any 
more f o r the e x t e n s i v e r e s t r i c t i v e d e g e n e r a t i o n o f h i s knees." 

I n l i g h t of these f a c t o r s , we agree w i t h t he Referee's 
f i n d i n g t h a t c l a i m a n t ' s work a c t i v i t i e s a f t e r February 1986 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of h i s b i l a t e r a l knee 
c o n d i t i o n . A c c o r d i n g l y , we a f f i r m the Referee's assignment of 
r e s p o n s i b i l i t y t o U n d e r w r i t e r s . 

ORDER 

The Referee's order dated December 14, 1987 i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded an assessed f e e of 
$1,000 f o r s e r v i c e s on Board re v i e w , t o be p a i d by the SAIF 
C o r p o r a t i o n . We approve a c l i e n t - p a i d f e e f o r U n d e r w r i t e r s 
A d j u s t i n g Company f o r s e r v i c e s on Board r e v i e w , not t o exceed 
$971.00. We approve a c l i e n t - p a i d f e e f o r P a c i f i c I n d e m n i t y 
Company f o r s e r v i c e s on Board re v i e w , not t o exceed $667.50. 
F i n a l l y , we approve a c l i e n t - p a i d f e e f o r L i b e r t y Northwest f o r 
s e r v i c e s on Board re v i e w , not t o exceed $323. 

JOHN E. HEADRICK, Claimant WCB TP-88013 
Scheminske & Lyons, Defense Attorneys September 16, 1988 

Third Party P a r t i a l D i s t r i b u t i o n 
Order 

The p a y i n g agency has p e t i t i o n e d t h e Board t o r e s o l v e a 
d i s p u t e c o n c e r n i n g a proposed s e t t l e m e n t of a t h i r d p a r t y a c t i o n . 
See ORS 656.587. Should we f i n d t h e s e t t l e m e n t o f f e r r e asonable, 
the t h i r d p a r t y a s s e r t s t h a t the pa y i n g agency has f a i l e d t o 
e s t a b l i s h i t s e n t i t l e m e n t t o a l i e n f o r a n t i c i p a t e d f u t u r e 
e x p e n d i t u r e s . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , ( d ) . 

We approve the s e t t l e m e n t o f f e r and f i n d t h a t t h e paying 
agency i s e n t i t l e d t o r e c e i v e reimbursement f o r i t s a c t u a l c l a i m 
c o s t s . However, the paying agency's request t o r e c e i v e 
reimbursement f o r f u t u r e c l a i m c o s t s i s d e f e r r e d as premature. 

FINDINGS 

I n February 1987, w h i l e p e r f o r m i n g h i s employment d u t i e s 
as a s e c u r i t y guard, c l a i m a n t was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t . His c o n d i t i o n was subseq u e n t l y diagnosed as lum b o s a c r a l 
s t r a i n / s p r a i n and t h o r a c o - c e r v i c a l s t r a i n / s p r a i n . He was r e l e a s e d 
t o work, and, i n f a c t , r e t u r n e d t o h i s next scheduled s h i f t a f t e r 
the a c c i d e n t . His c l a i m f o r " c o n t u s i o n s , pinched nerves" was 
accepted by the paying agency. 

I n June 1987 c l a i m a n t ' s c o n d i t i o n was c o n s i d e r e d 
m e d i c a l l y s t a t i o n a r y by Dr. S a a l f e l d , h i s t r e a t i n g c h i r o p r a c t o r . 
F i n d i n g no permanent impairment, S a a l f e l d i n s t r u c t e d c l a i m a n t t o 
r e t u r n f o r t r e a t m e n t s on a "PRN b a s i s . " As lo n g as c l a i m a n t 
remains i n v o l v e d i n heavy work a c t i v i t i e s , S a a l f e l d b e l i e v e s t h a t 
he w i l l r e q u i r e ongoing p a l l i a t i v e t r e a t m e n t s on a monthly b a s i s . 
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Claimant and t h e t h i r d p a r t y have agreed t o s e t t l e h i s 
p o t e n t i a l cause o f a c t i o n f o r $3,111.32. The p a y i n g agency's, 
c u r r e n t l i e n t o t a l s $1,067.73. This sum c o n s i s t s of me d i c a l 
b e n e f i t s , p r i m a r i l y c h i r o p r a c t i c t r e a t m e n t s . There i s no 
i n d i c a t i o n t h a t the c l a i m has been c l o s e d , e i t h e r a d m i n i s t r a t i v e l y 
or t h r o u g h t h e issuance of a D e t e r m i n a t i o n Order. 

The p a y i n g agency p r o j e c t s reasonably t o be expected 
f u t u r e m e d i c a l expenses o f $1,584. This p r o j e c t i o n i s based on 
Dr. S a a l f e l d ' s c u r r e n t charges o f $44 per monthly v i s i t m u l t i p l i e d 
by 36 months. 

P r i o r t o h i s compensable low back i n j u r y , c l a i m a n t 
r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s a p p r o x i m a t e l y once every t h r e e 
months. These t r e a t m e n t s were a p p a r e n t l y r e l a t e d t o th e e x t e n s i v e 
w a l k i n g a c t i v i t i e s n e c e s s i t a t e d by h i s j o b as a s e c u r i t y guard. 
F o l l o w i n g t h e s t a b i l i z a t i o n o f h i s compensable c o n d i t i o n , c l a i m a n t 
has r e c e i v e d t r e a t m e n t s about once a month. However, h i s work 
a c t i v i t i e s have r e c e n t l y changed, r e s u l t i n g i n a r e d u c t i o n o f h i s 
p r e v i o u s e x t e n s i v e w a l k i n g r e q u i r e m e n t s . T h e r e f o r e , c l a i m a n t 
a n t i c i p a t e s t h a t h i s need f o r c h i r o p r a c t i c t r e a t m e n t s w i l l r e t u r n 
t o i t s p r e - i n j u r y l e v e l . 

We f i n d t h e s e t t l e m e n t o f f e r t o be reas o n a b l e . We 
f u r t h e r f i n d t h a t t h e pa y i n g agency i s e n t i t l e d t o recover i t s 
a c t u a l c l a i m c o s t s . Because t he c l a i m has not been c l o s e d , t h e 
reimbursement r e q u e s t f o r f u t u r e c l a i m c o s t s i s prem a t u r e . 

CONTENTIONS 

Contending t h a t c l a i m a n t w i l l r e q u i r e ongoing monthly 
p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s as lo n g as he c o n t i n u e s t o 
p e r f o r m heavy work a c t i v i t i e s , t h e pa y i n g agency p r o j e c t s 
reasonably t o be expected f u t u r e e x p e n d i t u r e s of $1,584. When 
these f u t u r e c l a i m c o s t s are combined w i t h i t s a c t u a l c l a i m c o s t s 
of $1,067.73, the pay i n g agency's l i e n t o t a l s $2,651.73. 
Consequently, i t r e f u s e s t o approve any s e t t l e m e n t o f f e r which 
does not r e s u l t i n i t s r e t a i n i n g a share of the proceeds eq u a l t o 
i t s e n t i r e l i e n . 

The t h i r d p a r t y contends t h a t t h e $3,111.32 s e t t l e m e n t 
o f f e r i s reas o n a b l e . I f we concur, t h e t h i r d p a r t y f u r t h e r 
a s s e r t s t h a t t h e pa y i n g agency's l i e n s hould be l i m i t e d t o i t s 
c u r r e n t c l a i m c o s t s . 

CONCLUSIONS 

Pursuant t o ORS 656.587, t h e Board i s a u t h o r i z e d t o 
r e s o l v e d i s p u t e s c o n c e r n i n g t h e a p p r o v a l o f any compromise o f a 
t h i r d p a r t y a c t i o n . I n e x e r c i s i n g t h i s a u t h o r i t y , we employ our 
independent judgment t o determine whether t he compromise i s 
rea s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 (1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d . 
between a c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s 
the s e t t l e m e n t appears t o be g r o s s l y unreasonable. K a t h r y n I . 
Looney, 39 Van N a t t a 1140 ( 1 9 8 7 ) , Steven B. L u b i t z , 39 Van Na t t a 
809 (1987) , V i r g i n i a M e r r i l l , 35 Van Natta 251 ( 1 9 8 3 ) , Rose 
H e s t k i n d , 35 Van Na t t a 250 (198 3 ) . 

A f t e r r e v i e w i n g t h i s r e c o r d and a p p l y i n g t h e 
af o r e m e n t i o n e d s t a n d a r d s , we f i n d t h e proposed s e t t l e m e n t 
r e a s o n a b l e . Consequently, we approve t h e s e t t l e m e n t o f f e r o f 
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We t u r n t o t h e iss u e c o n c e r n i n g t h e d i s t r i b u t i o n o f 
proceeds from t h e t h i r d p a r t y s e t t l e m e n t . 

When the worker e l e c t s t o recover damages from t h e t h i r d 
p a r t y , the proceeds of any recovery s h a l l be d i s t r i b u t e d as s e t 
f o r t h i n ORS 656.593(1). That i s , c o s t s <and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . Then, 
t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t of t h e balance of 
the r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The pa y i n g agency s h a l l be p a i d 
and r e t a i n the balance o f the rec o v e r y t o t h e e x t e n t t h a t i t i s 
compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d or 
o t h e r ' m e d i c a l , s u r g i c a l or h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t 
v a l u e of i t s reasonably t o be expected f u t u r e e x p e n d i t u r e s , f o r 
compensation and o t h e r c o s t s o f the worker's c l a i m under ORS 
656 . 001 t o 656. 794 . ORS 656 . 593 (1 ) ( c ) . Any rem a i n i n g balance 
s h a l l be p a i d t o t h e worker. ORS 656. 593(1) (d ) . 

Since c l a i m a n t i n c u r r e d n e i t h e r l i t i g a t i o n c o s t s nor 
a t t o r n e y fees i n r e a c h i n g t h i s s e t t l e m e n t , no disbursement from 
the s e t t l e m e n t proceeds f o r these expenses w i l l be necessary. See 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . Thus, c l a i m a n t s h a l l r e c e i v e a t l e a s t 33 1/3 
pe r c e n t of the $3,111.32, or $1,037.11. See ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 
When c l a i m a n t ' s i n i t i a l share i s deducted from t h e s e t t l e m e n t 
proceeds, a balance of $2,074.21 remains. 

This remaining balance i s s u b j e c t t o the p a y i n g agency's 
l i e n . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . There i s no c o n t e n t i o n c o n c e r n i n g 
t h e agency's c l a i m f o r i t s a c t u a l c o s t s i n c u r r e d t o d a t e . 
T h e r e f o r e , we conclude t h a t $1,067.73 of t h e re m a i n i n g balance 
s h a l l be p r o m p t l y d i s b u r s e d t o t h e pay i n g agency i n reimbursement 
f o r i t s a c t u a l c l a i m c o s t s . 

F o l l o w i n g t h e disbursement f o r the p a y i n g agency's 
a c t u a l c l a i m c o s t s , t h e rem a i n i n g balance o f the proceeds from t h e 
t h i r d p a r t y s e t t l e m e n t equals $1,006.48. This balance s h a l l be 
he l d i n t r u s t pending a f i n a l d e t e r m i n a t i o n o f the e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y , i f any. 

We reach t h i s d e c i s i o n because t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t t h e c l a i m has been c l o s e d e i t h e r by means of a 
n o t i c e of c l o s u r e or t h r o u g h t h e issuance of a D e t e r m i n a t i o n 
Order. See ORS 656.268(2), ( 3 ) . Inasmuch as t h e r e has not been a 
f i n a l o r d e r d e t e r m i n i n g t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y 
a r i s i n g out of h i s compensable i n j u r y , we deem i t a p p r o p r i a t e t o 
d e f e r r u l i n g on the q u e s t i o n o f t h e pay i n g agency's e n t i t l e m e n t t o 
a l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . See John T. E l i c k e r , 
40 Van Natt a 68 (1 9 8 8 ) ; Robert B. W i l l i a m s , 37 Van Na t t a 711 
(1985) . 

A c c o r d i n g l y , t h e s e t t l e m e n t o f f e r o f $3,111.32 i s 
approved. Pursuant t o ORS 656.593(1)(b) and ( 3 ) , t h e t h i r d p a r t y 
i s d i r e c t e d t o d i s b u r s e $1,037.11 of t h i s amount t o c l a i m a n t . The 
t h i r d p a r t y i s f u r t h e r d i r e c t e d t o ' d i s b u r s e $1,067.73 t o t h e 
pay i n g agency, as reimbursement f o r i t s a c t u a l c l a i m c o s t s 
i n c u r r e d t o da t e . The rem a i n i n g balance of the proceeds, 
$1,006.48, s h a l l be h e l d by the t h i r d p a r t y ' s c o u n s e l i n t r u s t 
pending a f i n a l d e t e r m i n a t i o n c o n c e r n i n g the e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y . Upon f i n a l r e s o l u t i o n o f t h e d i s a b i l i t y 
i s s u e and assuming a d i s p u t e c o n t i n u e s t o e x i s t , t h e p a r t i e s s h a l l 
n o t i f y t h e Board of t h e i r r e s p e c t i v e p o s i t i o n s . T h e r e a f t e r , t h e 
Board w i l l o r d e r d i s t r i b u t i o n of the rem a i n i n g balance. A 
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c l i e n t - p a i d f e e , payable from t he t h i r d p a r t y t o i t s ' c o u n s e l i s 
approved, not t o exceed $1,342. 

IT IS SO ORDERED. 

ALVIN D. HEALON, Claimant WCB 87-07078 
Brian R. Whitehead, Claimant's Attorney September 16, 1988 
Roberts, et a l . , Defense Attorneys Second Order of Dismissal 

The i n s u r e r ' s counsel seeks r e c o n s i d e r a t i o n of t h a t , 
p o r t i o n of our August 18, 1988 Order of D i s m i s s a l t h a t approved a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered i n t h i s m a t t e r , not t o 
exceed $750. Counsel a s s e r t s t h a t we " i n a d v e r t e n t l y approved a 
l e s s e r f e e " than t h e $1,250.50 f e e requested by h i s statement of. 
s e r v i c e s . I n a d d i t i o n , counsel submits a statem e n t of s e r v i c e s 
from another a t t o r n e y i n the f i r m c o n c e r n i n g t h i s case and 
req u e s t s Board a p p r o v a l o f those charges. 

Our a p p r o v a l of a fee l e s s than t h a t p r e v i o u s l y 
r equested was not made " i n a d v e r t e n t l y . " Rather, a f t e r r e v i e w i n g 
t h e statement of s e r v i c e and r e t a i n e r agreement, and c o n s i d e r i n g 
the f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we found a c l i e n t - p a i d 
f e e , not i n excess o f $750, t o be reasonable. Our f a i l u r e t o make 
s p e c i f i c f i n d i n g s does not mean t h a t t h e a f o r e m e n t i o n e d . a n a l y s i s 
was not a p p l i e d . See Kenneth E. Choquette, 37 Van N a t t a 927, 928 
( 1 9 8 5 ) . 

Consequently, on r e c o n s i d e r a t i o n , we c o n t i n u e t o f i n d a 
c l i e n t - p a i d f e e f o r the f i r s t c o u n s e l , not t o exceed $750, t o be 
reaso n a b l e . We t u r n t o t h e second request f o r a u t h o r i z a t i o n . 

A f t e r review of the statement of s e r v i c e s from t h e 
second counsel and the p r e v i o u s l y s u b m i t t e d r e t a i n e r agreement, 
and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we 
approve a c l i e n t - p a i d f e e t o be p a i d by t h e i n s u r e r t o i t s second 
c o u n s e l , n o t t o exceed $488. I n r e a c h i n g our d e t e r m i n a t i o n o f 
t h i s reasonable f e e , we note t h a t counsel has s e t f o r t h 2 
"e s t i m a t e d a d d i t i o n a l hours" of "time devoted t o case." Inasmuch, 
as t h i s case has been dism i s s e d p u r s u a n t t o our p r i o r a p p r o v a l o f 
the p a r t i e s ' s t i p u l a t i o n , we do not c o n s i d e r such a re q u e s t t o be 
reas o n a b l e . Consequently, t h a t p o r t i o n of t h e req u e s t has not 
been approved. 

A c c o r d i n g l y , our August 18, 1988 ord e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our August 18, 1988 ord e r i n i t s e n t i r e t y . The p a r t i e s ' 
r i g h t s o f appeal s h a l l run from t h e date of t h i s o r d e r . 

IT IS SO ORDERED. 
ARTHUR M. JENSEN, Claimant Own Motion No. N/A 
Rasmussen & Henry, Claimant's Attorneys - September 16, 1988 
SAIF Corp Legal, Defense Attorney Denial of Consent t o Issuance of 
Beers, e t a l . , Defense Attorneys Order Designating a Paying 

Agent (ORS 656.307) 
The Compliance D i v i s i o n has n o t i f i e d t h e Board t h a t i t i s 

prepa r e d t o i s s u e an or d e r d e s i g n a t i n g a p a y i n g agent under ORS 
656.307 and OAR 436-60-180. Each o f t h e i n s u r e r s have p r o v i d e d 
t h e i r w r i t t e n acknowledgment t h a t t h e o n l y i s s u e i s r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . Claimant's a g g r a v a t i o n 
r i g h t s under h i s EBI c l a i m have e x p i r e d . Thus, t h i s c l a i m i s 
s u b j e c t t o ORS 656.278. -1156-



Pursuant t o OAR 438-12-032(3), t h e Board s h a l l n o t i f y t h e 
Compliance D i v i s i o n t h a t i t consents t o th e o r d e r d e s i g n a t i n g a 
pa y i n g agent, i f i t f i n d s t h a t t h e c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f t h e own motion i n s u r e r i s t h e p a r t y r e s p o n s i b l e 
f o r payment o f compensation. The Board may e x e r c i s e i t s own motion 
j u r i s d i c t i o n i f t h e r e i s a worsening o f a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, t h e 
Board may a u t h o r i z e the payment o f temporary d i s a b i l i t y compensation 
from t h e time the worker i s a c t u a l l y h o s p i t a l i z e d or undergoes 
o u t p a t i e n t s u r g e r y u n t i l t h e worker's c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as determined by the Board. i d . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a 
worsening of c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r 
i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . The evidence a l s o i n d i c a t e s t h a t c l a i m a n t has 
r e t i r e d from t h e work f o r c e as of 1981. Consequently, c l a i m a n t 
would not be e n t i t l e d t o own motion r e l i e f i f the own m o t i o n 
i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

Because t h e Board p r e s e n t l y l a c k s Own Mot i o n j u r i s d i c t i o n 
t o award temporary d i s a b i l i t y compensation, i t i s w i t h o u t a u t h o r i t y 
t o consent t o an or d e r d e s i g n a t i n g a p a y i n g agent. However, s i n c e 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
i n d i s p u t e , the Board recommends t h e issuance o f an o r d e r 
d e s i g n a t i n g a p a y i n g agent pursuant t o ORS 65 6 . 3 0 7 ( 1 ) ( b ) f o r t h e 
payment o f c l a i m a n t ' s m edical s e r v i c e s . See OAR 436-60-180(14). 

I T IS SO ORDERED. 

HARRY A. JOERS, Claimant WCB 86-16915 & 86-14634 
Roll, et a l . , Claimant's Attorneys September 16, 1988 
Scheminske & Lyons, Defense Attorneys Interim Order on Remand 
Acker, et a l . , Defense Attorneys 

On March 2 1 , 1988, the Board issued an Order on Review 
i n t h i s m a t t e r , which, i n t e r a l i a , a f f i r m e d the Referee's 
e v i d e n t i a r y r u l i n g a d m i t t i n g a c e r t a i n medical r e p o r t i n t o 
evidence and d e c l i n i n g t o leave the r e c o r d open f o r 
c r o s s - e x a m i n a t i o n o f the r e p o r t ' s a u t h o r , d e s p i t e the a u t h o r ' s 
f a i l u r e t o appear a t the h e a r i n g as commanded by subpoena. 
S h o r t l y t h e r e a f t e r , Farmers' Insurance Group requested 
r e c o n s i d e r a t i o n o f our o r d e r . On A p r i l 19, 1988, we abated our 
or d e r and a l l o w e d L i b e r t y Northwest Insurance C o r p o r a t i o n an 
o p p o r t u n i t y t o respond. Having r e c e i v e d L i b e r t y Northwest's 
response, we proceed t o r e c o n s i d e r our Order on Review. 

Here, Farmers' a t t o r n e y s u b m i t t e d h i s e x h i b i t s f o r 
i n c l u s i o n i n t o t h e r e c o r d on January 6, 1987. His e x h i b i t s d i d 
not i n c l u d e E x h i b i t 4B, which was a med i c a l r e p o r t t h a t Farmers 
had p r e v i o u s l y s o l i c i t e d from Dr. B u t t l e r , a c h i r o p r a c t o r . Two 
days l a t e r , L i b e r t y Northwest's a t t o r n e y requested d i s c o v e r y from 
Farmers' a t t o r n e y . On January 16, 1987, Farmers' a t t o r n e y served 
B u t t l e r w i t h a subpoena t o appear and t e s t i f y a t the upcoming 
h e a r i n g . On January 23, 1987, L i b e r t y Northwest's a t t o r n e y 
s u b m i t t e d her e x h i b i t s , i n c l u d i n g E x h i b i t 4B, f o r i n c l u s i o n i n t o 
t h e r e c o r d . 

At the h e a r i n g , which convened on January 27, 1987, 
Dr. B u t t l e r f a i l e d t o appear. Consequently, Farmers' a t t o r n e y 
o b j e c t e d t o the admission o f E x h i b i t 4B. The Referee o v e r r u l e d 
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the o b j e c t i o n and a d m i t t e d E x h i b i t 4B i n t o e vidence. At t h e c l o s e 
of t h e h e a r i n g , Farmers' a t t o r n e y requested t h e Referee t o l e a v e 
the r e c o r d open f o r c r o s s - e x a m i n a t i o n of B u t t l e r . The Referee 
d e c l i n e d , however, and c l o s e d the r e c o r d . 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
t o t h e Hearings D i v i s i o n f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , 
or o t h e r necessary a c t i o n . ORS 656.295(5). 

I n our view, s u b s t a n t i a l j u s t i c e was not achieved by t h e 
Referee's r e f u s a l t o a l l o w Farmers an o p p o r t u n i t y t o conduct a 
c r o s s - e x a m i n a t i o n of Dr. B u t t l e r . See ORS 656.283(7). Regardless 
of whether Farmers i n i t i a l l y s o l i c i t e d E x h i b i t 4B, i t l a w f u l l y 
subpoened B u t t l e r i n a t i m e l y f a s h i o n , i . e . , e i g h t days b e f o r e t h e 
h e a r i n g . Consequently, the Referee's r e f u s a l t o a l l o w Farmers an 
o p p o r t u n i t y t o cross-examine B u t t l e r r e s u l t e d i n an i n s u f f i c i e n t l y 
developed r e c o r d . ORS 656.295(5). Remand i s , t h e r e f o r e , 
a p p r o p r i a t e . 

A c c o r d i n g l y , our Order on Review i s hereby vacated and 
set a s i d e and t h i s case i s remanded t o the Hearings D i v i s i o n w i t h 
i n s t r u c t i o n s t o a l l o w the i n s u r e r s an o p p o r t u n i t y t o conduct t h e i r 
r e s p e c t i v e e x a m i n a t i o n s of Dr. B u t t l e r . Thus, Farmers' a t t o r n e y 
s h a l l be p e r m i t t e d t o conduct a c r o s s - e x a m i n a t i o n of B u t t l e r and 
L i b e r t y Northwest's a t t o r n e y s h a l l be e n t i t l e d t o a r e d i r e c t 
e x a m i n a t i o n . These examinations may be conducted i n any manner 
t h a t w i l l a f f o r d s u b s t a n i a l j u s t i c e and ensure a complete and 
a c c u r a t e r e c o r d . 

A f t e r Dr. B u t t l e r ' s e x a m i n a t i o n s have been conducted and 
s u b m i t t e d , the Referee s h a l l p r o v i d e an i n t e r i m o r d e r on remand, 
d i s c u s s i n g the e f f e c t , i f any, the a d d i t i o n a l e x a m i n a t i o n s have 
had upon h i s p r i o r o r d e r . Once the Board r e c e i v e s the a d d i t i o n a l 
e x a m i n a t i o n s , c o p i e s w i l l be m a i l e d t o the p a r t i e s and a b r i e f i n g 
schedule w i l l be implemented. 

IT IS SO ORDERED. 

PETER KOLLN, Claimant WCB 88-03244 
Welch, et a l . , Claimant's Attorneys September 16, 1988 
Thomas Sheridan (SAIF), Defense Attorney Order of Dismissal 

Claimant has requested review of Referee Leahy's o r d e r 
dated J u l y 22, 198.8. We have reviewed the r e q u e s t t o d e t e r m i n e 
whether we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We conclude 
t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

The Referee's o r d e r i s s u e d J u l y 22, 1988. C l a i m a n t ' s ' 
reques t f o r r e v i e w , c o n t a i n e d i n a l e t t e r c a r r y i n g a postmark d a t e 
of August 21, 1988, was r e c e i v e d by t h e Board on August 24, 1988. 
The r e q u e s t , which was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d 
m a i l , d i d not i n c l u d e an acknowledgment of s e r v i c e or a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon the employer, t h e 
SAIF C o r p o r a t i o n , or i t s c o u n s e l . 

On August.25, 1988, the Board m a i l e d a 
computer-generated l e t t e r t o the p a r t i e s acknowledging t h e 
r e q u e s t . R e c e i p t of t h i s acknowledgment c o n s t i t u t e s t h e 
employer's and SAIF's f i r s t n o t i c e of c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w . 
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The request f o r Board review was f i l e d more th a n 30 days 
a f t e r the Referee's o r d e r . Furthermore, n e i t h e r t h e employer nor 
i t s r e p r e s e n t a t i v e s r e c e i v e d n o t i c e of the request w i t h i n 30 days 
of t h e date of the Referee's o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy o f the ord e r i s m a i l e d t o the p a r t i e s , 
one of t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e req u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (1983). 

I f f i l i n g of a request f o r Board review of a Referee's 
o r d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t the 
requ e s t was m a i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g t h e stamp of the U n i t e d S t a t e s P o s t a l 
S e r v i c e showing t he date o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
the r e q u e s t i s not m a i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and the 
requ e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r t h e date f o r 
f i l i n g , i t s h a l l be presumed t h a t the m a i l i n g was u n t i m e l y unless 
th e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

Here, c l a i m a n t ' s request f o r Board review o f t h e 
Referee's J u l y 22, 1988 or d e r was n e i t h e r m a i l e d by r e g i s t e r e d nor 
c e r t i f i e d m a i l . Since t h e request was a c t u a l l y r e c e i v e d by t h e 
Board on August 24, 1988, a f t e r t h e date f o r f i l i n g , i t i s 
presumed t o be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s t h a t t h e 
m a i l i n g was t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Assuming arguendo t h a t c l a i m a n t c o u l d e s t a b l i s h t h a t h i s 
requ e s t f o r Board review was t i m e l y m a i l e d t o the Board, t h e 
r e c o r d suggests t h a t t h e employer's and SAIF's a c t u a l n o t i c e o f 
the r e q u e s t f o r review o c c u r r e d sometime a f t e r t h e Board m a i l e d 
i t s August 25, 1988 acknowledgment l e t t e r . T h e r e f o r e , t h e r e c o r d 
f a i l s t o e s t a b l i s h t h a t e i t h e r t h e employer or i t s r e p r e s e n t a t i v e s 
were p r o v i d e d w i t h a copy, or r e c e i v e d a c t u a l knowledge o f , 
c l a i m a n t ' s request f o r Board review w i t h i n 30 days o f the 
Referee's J u l y 22, 1988 o r d e r . 

Under such c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o review 
the Referee's o r d e r , which has become f i n a l by o p e r a t i o n o f law. 
See ORS 656.289(3); 656.295(2); Argonaut Insurance v. K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has requested review 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f th e Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. 
Kin g , supra. • See A l f r e d F. P u g l i s i , 39 Van Natt a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 (1986). 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 
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WILLIAM L. McARTHUR, Claimant WCB 87-01260 • 
Michael B. Dye, Claimant's Attorney September 16, 1988 
Garrett, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r r e q u e s t s review of Referee H o l tan's o r d e r 
t h a t assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r l a t e 
payment o f temporary t o t a l d i s a b i l i t y . 

ISSUE 

On r e v i e w , t h e i s s u e i s p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS 

We adopt t h e f i n d i n g s o f f a c t c o n t a i n e d i n t h e " F i n d i n g s 
and O p i n i o n " s e c t i o n of the Referee's o r d e r . 

CONCLUSIONS AND OPINION 
We a f f i r m t h e Referee's o r d e r , as supplemented by the. 

f o l l o w i n g d i s c u s s i o n o f the a p p l i c a b l e law. 

I f an i n s u r e r unreasonably d e l a y s payment o f temporary 
d i s a b i l i t y b e n e f i t s , i t i s l i a b l e f o r an a d d i t i o n a l amount, up t o 
25 p e r c e n t o f the b e n e f i t s then due, p l u s a reasonable a t t o r n e y 
f e e . See ORS 656.262(10) and 656.382(1). A p e n a l t y f o r l a t e 
payment o f temporary d i s a b i l i t y i s assessed a g a i n s t t h e e n t i r e 
amount due and not j u s t a g a i n s t t h e amount due f o r days beyond t h e 
14 day grace p e r i o d . C a t h e r i n e A. Medina, 39 Van N a t t a 384 ( 1 9 8 7 ) . 

An i n s u r e r must pay temporary d i s a b i l i t y compensation 
o r d e r e d by a r e f e r e e w i t h i n 14 days of the issuance of t h e o r d e r , 
r e g a r d l e s s o f whether i t b e l i e v e s t h a t t h e o r d e r i s l e g a l l y or 
f a c t u a l l y c o r r e c t . ORS 656.262 ( 4 ) ; OAR 436-60-150 ( 3 ) ( e ) ; 
Hutchinson v. L o u i s i a n a P a c i f i c , 67 Or App 577, 581 (1 9 8 4 ) . The 
d u t y t o pay t h e awarded compensation a r i s e s i m m e d i a t e l y from t h e 
r e f e r e e ' s o r d e r . That d u t y i s not stayed pending a r e q u e s t f o r 
r e c o n s i d e r a t i o n o f the o r d e r , and i t c o n t i n u e s u n t i l t h e o r d e r i s 
abated by t h e r e f e r e e or rever s e d by t h e Board or t h e c o u r t s . 
ORS 656.313(1); H u t c h i n s o n , s u p r a . , a t f . n . 4; c f . Benjamin G. 
Parke r , 38 Van N a t t a 836, 837 (1987) (Board o r d e r not sta y e d 
pending o r d e r on r e c o n s i d e r a t i o n ) . Moreover, a subsequent o r d e r 
of abatement does n o t r e t r o a c t i v e l y e x t i n g u i s h t h e i n s u r e r ' s d u t y 
t o pay b e n e f i t s due and owing on t h e date o f t h e abatement. 
H u t c h i n s o n , supra. ; c_f. G e o r g i a - P a c i f i c C o r p o r a t i o n v. Piwowar, 8 6 
Or App 82, a t 86 ( 1 9 8 7 ) , a f f ' d , 305 Or 494 (1988) (subsequent 
r e v e r s a l of award by d e t e r m i n a t i o n o r d e r does n o t e x t i n g u i s h d u t y 
t o pay compensation due and unpaid under the d e t e r m i n a t i o n o r d e r 
on t h e date o f t h e r e v e r s a l ) . 

We note t h a t c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o an 
i n s u r e r - p a i d f e e on Board review f o r p r e v a i l i n g on the p e n a l t y and 
a t t o r n e y f e e i s s u e . P e n a l t i e s and a t t o r n e y f e e s a re not 
"compensation" w i t h i n t h e meaning o f ORS 656.382(2). See Saxton 
v. SAIF, 80 Or App 631 (1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 
233 ( 1 9 8 6 ) . 

F i n a l l y , t h e i n s u r e r ' s a t t o r n e y has requested t h a t t h e 
Board approve a c l i e n t - p a i d f e e f o r s e r v i c e s on Board review i n 
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t h e amount of $729. I n d e t e r m i n i n g a reasonable a t t o r n e y fee i n 
t h i s case, we have c o n s i d e r e d the f a c t o r s set f o r t h i n 
OAR 438-15-010(6). I n p a r t i c u l a r , we note t h a t the i n s u r e r ' s 
a t t o r n e y d i d not succeed i n o v e r t u r n i n g the Referee's order on 
Board r e v i e w . Moreover, the b a s i c argument present e d i n i t s b r i e f 
was not r e l e v a n t t o . t h e i s s u e on review. A c c o r d i n g l y , we conclude 
t h a t a c l i e n t - p a i d fee of $350 adequately compensates the 
i n s u r e r ' s a t t o r n e y f o r s e r v i c e s on Board review. 

ORDER 

The Referee's order dated December 4, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d fee f o r the i n s u r e r ' s a t t o r n e y 
not t o exceed $350. 

DAVID F. PALKI, Claimant WCB 85-04994 
Michael M. Bruce, Claimant's Attorney September 16, 1988 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant requests review of t h a t p o r t i o n of Referee 
N i c h o l s ' order t h a t i n c r e a s e d her unscheduled permanent d i s a b i l i t y 
award f o r a low back c o n d i t i o n from 30 p e r c e n t (96 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 50 p e r c e n t (160 d e g r e e s ) . On 
r e v i e w , the i s s u e i s e x t e n t of unscheduled permanent d i s a b i l i t y . 

We m o d i f y . 

FINDINGS OF FACT 

We adopt the f i n d i n g s of f a c t i n the "Summary of 
Evidence" s e c t i o n of the Referee's o r d e r , w i t h the f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

Claimant has a s u b s t a n t i a l degree of d i s a b l i n g p a i n 
which i n c r e a s e s w i t h a c t i v i t y . . I n p a r t i c u l a r , he cannot remain on 
h i s f e e t f o r extended p e r i o d s of t i m e , and e x p e r i e n c e s c o n s t a n t 
low back p a i n which i n c r e a s e s a t the end of the day and e s c a l a t e s 
t o severe i f he bends or t w i s t s too q u i c k l y . His p a i n s e v e r e l y 
r e s t r i c t s h i s r e c r e a t i o n a l a c t i v i t i e s and h i s a b i l i t y t o do chores 
around h i s home, i n c l u d i n g g e n e r a l r e p a i r s , g a t h e r i n g f i r e w o o d and 
h a u l i n g t r a s h . 

Claimant's v o c a t i o n a l c o u n s e l o r i d e n t i f i e d v a r i o u s 
t r a n s f e r a b l e work s k i l l s . Claimant chose t o f o r e g o v o c a t i o n a l 
a s s i s t a n c e i n f a v o r of r e t u r n i n g t o c o l l e g e t o earn a c o l l e g e 
degree. However, he was f o r c e d t o d i s c o n t i n u e h i s s c h o o l i n g 
because he was unable t o t o l e r a t e s i t t i n g t h r o u g h c l a s s e s . 
Claimant c u r r e n t l y works f o r a few hours each day as an a s s i s t a n t 
h i g h s c h o o l b a s e b a l l coach. 

Claimant has s u s t a i n e d moderately severe permanent 
p a r t i a l d i s a b i l i t y as a r e s u l t of h i s compensable back i n j u r y . 
His impairment p r e v e n t s him from r e t u r n i n g t o h i s j o b a t i n j u r y or 
any o t h e r j o b he has performed i n the p a s t . He i s , i n s t e a d , 
r e s t r i c t e d t o l i g h t work which a l l o w s him t o change p o s i t i o n s 
f r e q u e n t l y and a v o i d bending, s q u a t t i n g , c l i m b i n g , k n e e l i n g or 
t w i s t i n g . Moreover, he i s capable of p e r f o r m i n g such l i g h t work 
f o r no more than f o u r hours each day, on a good day. 
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CONCLUSIONS OF LAW AND OPINION 

The amount of c l a i m a n t ' s unscheduled permanent p a r t i a l 
d i s a b i l i t y i s based on l o s s o f e a r n i n g c a p a c i t y due t o h i s 
compensable back i n j u r y , as r e f l e c t e d by h i s p h y s i c a l impairment 
and r e l e v a n t s o c i a l ana v o c a t i o n a l f a c t o r s . See ORS 656.214(5); 
OAR 436-30-380 e t seq. 

The r e c o r d c o n t a i n s r a t i n g s of c l a i m a n t ' s p h y s i c a l 
impairment from Dr. Davis, t h e t r e a t i n g p h y s i c i a n , and Southern 
Oregon Pain Center. The l a t t e r r a t i n g was performed p r i o r t o 
c l a i m a n t ' s i n c r e a s e d symptoms and s u r g e r y . i n January 1986, whereas 
Dr. Davis' e v a l u a t i o n was performed i n October 1986 a f t e r c l a i m a n t 
had become m e d i c a l l y s t a t i o n a r y f o l l o w i n g s u r g e r y . A c c o r d i n g l y , 
we f i n d t h a t Dr. Davis' r a t i n g p r o v i d e s t h e more r e l i a b l e 
e v a l u a t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y . 

Dr. Davis r a t e d c l a i m a n t ' s permanent d i s a b i l i t y as 
moderate t o severe. T h i s e v a l u a t i o n i s c o n s i s t e n t w i t h c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y of s u b s t a n t i a l d i s a b l i n g p a i n which i n c r e a s e s 
w i t h a c t i v i t y . A f t e r c o n s i d e r i n g Dr. Davis' o p i n i o n and 
c l a i m a n t ' s t e s t i m o n y , we are persuaded t h a t he has s u s t a i n e d a 
moder a t e l y severe degree o f p h y s i c a l impairment as a r e s u l t o f h i s 
back i n j u r y . 

I n a d d i t i o n t o t h i s p h y s i c a l impairment, we a l s o 
c o n s i d e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s . Claimant i s o n l y 
34 years of age and has some t r a n s f e r a b l e s k i l l s . However, 
Dr. Davis has permanently r e s t r i c t e d him t o l i g h t work a l l o w i n g 
f r e q u e n t change o f p o s i t i o n s and no bending, s q u a t t i n g , c l i m b i n g , 
k n e e l i n g or t w i s t i n g . As a r e s u l t , c l a i m a n t i s no lo n g e r a b l e t o 
pe r f o r m h i s j o b a t i n j u r y or any j o b he has h e l d i n t h e p a s t . I n 
a d d i t i o n , Dr. Davis f u r t h e r opined t h a t c l a i m a n t was o n l y capable 
of w o r k i n g a maximum of f o u r hours per day, on a good day. 

A f t e r c o n s i d e r i n g a l l o f the f a c t o r s d i s c u s s e d above, we 
conclude t h a t an award of 70 p e r c e n t unscheduled permanent 
d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r h i s low back 
i n j u r y . A c c o r d i n g l y , we modify t h e Referee's o r d e r and award 
c l a i m a n t an a d d i t i o n a l 20 p e r c e n t unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated J u l y 1 , 1987 i s m o d i f i e d . I n 
a d d i t i o n t o t h e 30 p e r c e n t (96 degrees) unscheduled permanent 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order and t h e 20 p e r c e n t (64 
degrees) awarded by the Referee, c l a i m a n t i s awarded 
20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y , f o r a 
t o t a l award of 70 p e r c e n t (224 degrees) f o r h i s back i n j u r y . 
C laimant's a t t o r n e y i s awarded a fee of 25 p e r c e n t o f t h e i n c r e a s e 
i n compensation due c l a i m a n t as a r e s u l t o f t h i s o r d e r , t o be p a i d 
from s a i d i n c r e a s e . However, t he t o t a l o f t h i s f e e and any f e e 
awarded a t h e a r i n g r e g a r d i n g t h i s i s s u e s h a l l not exceed $3,800. 
We approve a c l i e n t - p a i d f e e f o r t h e s e l f - i n s u r e d employer's 
a t t o r n e y , not exceeding $500. 
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EMMA SMITH, Claimant WCB 87-02224 
Vick & Gutzler, Claimant's Attorneys September 16, 1988 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer re q u e s t s review o f t h a t 
p o r t i o n of Referee Leahy's order which: ( 1 ) s e t as i d e i t s 
p r e c l o s u r e d e n i a l of f u r t h e r c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s 
low back c o n d i t i o n . The issu e s r a i s e d by the employer on review 
a r e : ( 1 ) the Referee's i n t e r p r e t a t i o n o f i t s d e n i a l ; and ( 2 ) 
whether c l a i m a n t proved her c h i r o p r a c t i c t r e a t m e n t s were 
reasonable and necessary. I n her b r i e f , c l a i m a n t contends t h a t 
t h e Referee e r r e d i n d e c l i n i n g t o assess a p e n a l t y f o r an a l l e g e d 
unreasonable d e n i a l . 

FINDINGS OF FACT 

Cla i m a n t , 58 a t h e a r i n g , i s a l o n g - h a u l t r u c k d r i v e r . 
She s u f f e r e d a back s t r a i n on September 3, 1983, w h i l e l i f t i n g 
boxes. She f i l e d a c l a i m which was accepted by the employer as 
n o n d i s a b l i n g . 

Claimant i n i t i a l l y - t r e a t e d w i t h Dr. Neal, i n t e r n i s t , who 
p r e s c r i b e d medication.' On September 24, 1983, she began t r e a t i n g 
w i t h Dr. P e t t i g r e w , c h i r o p r a c t o r . Both diagnosed back s t r a i n . 

Claimant c o n t i n u e d r e g u l a r t r e a t m e n t s w i t h 
Dr. P e t t i g r e w , and a l s o saw o t h e r c h i r o p r a c t o r s as she drove 
across t h e c o u n t r y . I n A p r i l 1985, c l a i m a n t changed t r e a t i n g 
c h i r o p r a c t o r s and began t r e a t i n g w i t h Dr. Lumsden. She saw him 
t w i c e per week from A p r i l t o September 1985, and the n about once 
per week u n t i l June 1987. Treatments were f o r low back p a i n , and 
neck p a i n which r e s u l t e d i n headaches. 

Claimant has not worked f u l l t i m e s i n c e November 1983. 

On December 10, 1986, t h e Independant C h i r o p r a c t i c 
C o n s u l t a n t s (ICC) performed an independent m e d i c a l e x a m i n a t i o n . 
On January 6, 1987, t h e employer denied r e s p o n s i b i l i t y f o r f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t s , s t a t i n g t h a t her p a i n was no l o n g e r 
a t t r i b u t a b l e t o her 1983 i n j u r y . This c o n c l u s i o n was based on t h e 
r e p o r t from ICC. 

CONCLUSIONS OF LAW AND OPINION 

The Referee decided t h a t t h e employer denied 
c o m p e n s a b i l i t y . The employer d i s a g r e e s , c o n t e n d i n g t h a t i t denied 
o n l y t h e reasonableness and n e c e s s i t y o f f u r t h e r . c h i r o p r a c t i c 
t r e a t m e n t s . We read t h e employer's d e n i a l t o cover more t h a n 
reasonableness and n e c e s s i t y of f u r t h e r t r e a t m e n t s . I t denies 
c o m p e n s a b i l i t y by denying a l l c u r r e n t and f u t u r e t r e a t m e n t f o r her 
con d i t i o n . 

A p a r t i a l d e n i a l of a p r e v i o u s l y accepted i n s e p a r a b l e 
c o n d i t i o n , i s s u e d w h i l e t h e c l a i m i s s t i l l i n open s t a t u s , i s 
i m p e r m i s s i b l e . Guerrero v. S t a y t o n Canning Co., 92 Or App 209 
( J u l y 2 0 , 1 9 8 8 ) ; R o l l e r v. Weyerhaeuser, 67 Or App 583 ( 1 9 8 4 ) ; 
S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , 65 Or App 728 ( 1 9 8 3 ) . I t may be 
t h a t t h e i n d u s t r i a l i n j u r y has r e s o l v e d . However, t h e u n i l a t e r a l 
t e r m i n a t i o n o f med i c a l s e r v i c e s on the ground t h a t c l a i m a n t ' s need 
f o r t r e a t m e n t i s u n r e l a t e d t o the i n d u s t r i a l exposure i s , "de 
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f a c t o , " c l a i m c l o s u r e . The c l a i m cannot be c l o s e d except by 
c l o s u r e as o u t l i n e d i n ORS 656.268. The employer's d e n i a l does 
not s u f f i c e as a s t a t u t o r y n o t i c e of c l a i m c l o s u r e . Consequently, 
the d e n i a l i s s e t as i d e and t h e c l a i m i s remanded t o t h e employer 
f o r p r o c e s s i n g a c c o r d i n g t o law. R o l l e r v. Weyerhaeuser, supra. 

Claimant r e q u e s t s p e n a l t i e s f o r t h e employer's a l l e g e d 
unreasonable d e n i a l o f medical b e n e f i t s . N o t w i t h s t a n d i n g t h e 
pe r s u a s i v e r e a s o n i n g expressed by ICC, the employer's p r e c l o s u r e 
d e n i a l was i m p e r m i s s i b l e . T h e r e f o r e , we assess a p e n a l t y of 25 
pe r c e n t o f c l a i m a n t ' s b i l l s f o r c h i r o p r a c t i c s e r v i c e s from 
January 6, 1987, the date o f the employer's i n v a l i d d e n i a l , 
t h r o u g h J u l y 7, 1987, t he date o f h e a r i n g . 

ORDER 

The Referee's o r d e r dated J u l y 13, 1987 i s a f f i r m e d and 
m o d i f i e d . The s e l f - i n s u r e d employer i s assessed a p e n a l t y f o r an 
i n v a l i d p r e c l o s u r e d e n i a l equal t o 25 p e r c e n t of the b i l l s f o r 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s due between January 6, 1987 and 
J u l y 7, 1987. The remainder o f the Referee's o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f ee of $1,100 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the employer. The Board 
approves a c l i e n t - p a i d fee not t o exceed $204.50. . 

DARRELL E. BREYMIER, Claimant WCB 86-11667 
Neal H. Douglas and Roger A. Hennagin, dba, September 19, 1988 
NEAL DOUGLAS TRUCKING, Employer Order on Review 
Samuel A. H a l l , J r . , Claimant's Attorney 
Lester Huntsinger (SAIF), Defense Attorney 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of Referee Galton's o r d e r 
t h a t : ( 1 ) denied c l a i m a n t ' s m o t i o n t o d i s m i s s t h e noncomplying 
employer's reques t f o r h e a r i n g on t i m e l i n e s s grounds; and ( 2 ) s e t 
aside the SAIF C o r p o r a t i o n ' s N o t i c e of Claim acceptance, on b e h a l f 
of t h e noncomplying employer. We r e v e r s e . 

ISSUE 

1. C o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y c l a i m . 

FINDINGS OF FACT 

On December 24, 1985, c l a i m a n t was d r i v i n g a t r u c k w i t h 
two loaded t r a i l e r s f o r h i s employer. While maneuvering t h r o u g h a 
sweeping curve on an i c y road, t h e rear t r a i l e r l o s t t r a c t i o n . 
The t r u c k s l i d t h r o u g h an underpass, o f f t h e s i d e of t h e road and 
t o r e out 70 f e e t of guard r a i l b e f o r e a b r u p t l y coming t o a s t o p . 
Damage t o t h e t r a c t o r was minor. Damage t o t h e t r a i l e r s included-
a bent tongue on t h e c o n v e r s i o n gear between t h e t r a i l e r s , a 
severed l a n d i n g gear, and two t o t h r e e d e s t r o y e d t i r e r i m s . The 
impact of t h e t r a i l e r s w i t h t h e guard r a i l caused a s u b s t a n t i a l 
j o l t t o t h e t r a c t o r . 

P r i o r t o t h e December 24, 1985 a c c i d e n t , c l a i m a n t had 
never r e c e i v e d m e d i c a l t r e a t m e n t f o r back p a i n . I n May 1985, 
c l a i m a n t complained t o h i s employer t h a t t h e t r u c k seat was 
cau s i n g him low back p a i n . As a r e s u l t , t h e employer i n s t a l l e d an 
a i r s e a t . T h e r e a f t e r , c l a i m a n t ' s back p a i n r e s o l v e d w i t h o u t 
m e d i c a l t r e a t m e n t . He was symptom f r e e between May 1985 and 
December 1985. 

-1164-



F o l l o w i n g the December 24, 1985 a c c i d e n t , c l a i m a n t d i d 
not i m m e d i a t e l y develop symptoms. He g r a d u a l l y f e l t i n c r e a s i n g 
p a i n i n h i s low back coupled w i t h a t i n g l i n g down the l e f t l e g . 
By January 1, 1986, c l a i m a n t ' s p h y s i c a l a c t i v i t y was s u b s t a n t i a l l y 
l i m i t e d due t o low back p a i n . 

Claimant began t r e a t i n g w i t h Dr. Rendleman, who 
diagnosed lower back s t r a i n / s p r a i n w i t h p o s s i b l e d i s c h e r n i a t i o n . 
Based on c l a i m a n t ' s d e s c r i p t i o n of the a c c i d e n t , he found t h e 
c o n d i t i o n t o be work r e l a t e d . 

The employer had p e r s o n a l knowledge of c l a i m a n t ' s i n t e n t 
t o f i l e a workers' compensation c l a i m on or about January 12, 
1986. Claimant f i l e d a c l a i m on January 15, 1986. 

On A p r i l 11, 1986, t h e Department i s s u e d a Proposed and 
F i n a l Order f i n d i n g the employer t o be noncomplying from March 3, 
1985 t o March 31, 1986. The noncomplying employer d i d not appeal 
t h a t o r d e r . The c l a i m was subsequently forwarded t o SAIF f o r 
p r o c e s s i n g . 

On June 13, 1-986, SAIF m a i l e d c o p i e s o f i t s N o t i c e of 
Claim acceptance t o c l a i m a n t and the employer. The employer was 
in f o r m e d by SAIF t h a t i f he b e l i e v e d c l a i m a n t d i d n o t s u s t a i n a 
compensable i n j u r y w h i l e i n h i s employ, he had the r i g h t t o 
request a h e a r i n g . SAIF's n o t i c e s a i d t h a t t h e request needed t o 
be d i r e c t e d i n w r i t i n g t o the Workers' Compensation Board w i t h i n 
60 days of t h e June 13 l e t t e r . 

On J u l y 25, 1986, t h e employer m a i l e d a l e t t e r t o SAIF 
f o r m a l l y r e q u e s t i n g a h e a r i n g . That request was r e c e i v e d by SAIF 
on August 4, 1986. SAIF forwarded t h e h e a r i n g r e q u e s t t o the 
Board, which r e c e i v e d i t on August 22, 1986. Claimant d i d not 
r e c e i v e a copy of t h a t request f o r h e a r i n g . 

The noncomplying employer never m a i l e d t o c l a i m a n t a 
d e n i a l of h i s i n j u r y c l a i m ; nor d i d t h e noncomplying employer ever 
a d v i s e c l a i m a n t o f h i s s t a t u t o r y r i g h t s t o appeal such a d e n i a l . 

CONCLUSIONS OF LAW 

The Referee o v e r r u l e d c l a i m a n t ' s o b j e c t i o n t o t h e 
employer's h e a r i n g r e q u e s t on t i m e l i n e s s grounds, r e a s o n i n g t h a t 
i t was SAIF's o b l i g a t i o n t o f o r w a r d t h e employer's m i s d i r e c t e d 
h e a r i n g r e q u e s t t o the Board and, t h e r e f o r e , t h a t t i m e l y r e c e i p t 
by SAIF c o n s t i t u t e d t i m e l y r e c e i p t by the Board. 

T u r n i n g t o t h e m e r i t s , t h e Referee found c l a i m a n t ' s 
c l a i m not compensable. The b a s i s f o r h i s f i n d i n g was a 
c o m b i n a t i o n of c l a i m a n t ' s l a c k o f c r e d i b i l i t y and t h e employer's 
"complete" c r e d i b i l i t y . He reasoned t h a t t h e m e d i c a l e v i d e n c e , 
which e s t a b l i s h e d a c a u s a l c o n n e c t i o n between t he December 24, 
1985 a c c i d e n t and c l a i m a n t ' s back c o n d i t i o n , was not p e r s u a s i v e 
s i n c e i t was based on the " u n r e l i a b l e " h i s t o r y g i v e n by c l a i m a n t . 
The Referee f u r t h e r found t h a t , d e s p i t e any med i c a l evidence t o 
su p p o r t i t s case f o r n o n c o m p e n s a b i l i t y , t h e employer had s t i l l 
c a r r i e d i t s burden o f p r o o f by a " s i g n i f i c a n t preponderance of 
ev i d e n c e . " 

We d i s a g r e e w i t h t h e Referee's r e a s o n i n g and r e v e r s e . 
Subsequent t o the issuance o f the Referee's o r d e r , t h e Court o f 
Appeals i s s u e d i t s d e c i s i o n i n D e r r y b e r r y v. Pokey, 91 Or App 533 
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( 1 9 8 8 ) . I n l i g h t o f the D e r r y b e r r y d e c i s i o n , we d e c l i n e t o 
address e i t h e r t h e i s s u e o f the t i m e l i n e s s o f the noncomplying 
employer's appeal o f SAIF's acceptance or the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n j u r y c l a i m on the m e r i t s . 

A d e n i a l must, i n t e r a l i a , i n f o r m t h e c l a i m a n t o f 
h e a r i n g r i g h t s and be m a i l e d t o the c l a i m a n t . Former ORS 
656.262(8). I n D e r r y b e r r y v. Pokey, supra a t 536, t h e 
noncomplying employer m a i l e d a l e t t e r t o the Workers' Compensation 
Department r e q u e s t i n g a h e a r i n g on the is s u e s o f whether t h e y were 
complying employers, whether c l a i m a n t was a s u b j e c t worker and the 
c o m p e n s a b i l i t y o f the c l a i m . That l e t t e r was never sent t o e i t h e r 
SAIF or the c l a i m a n t . _Id. At h e a r i n g , the noncomplying employer 
a s s e r t e d t h a t t h i s l e t t e r t o the Department denied c l a i m a n t ' s 
c l a i m . Id. However, s i n c e the l e t t e r made no mention o f h e a r i n g 
r i g h t s and was never m a i l e d t o c l a i m a n t , i t was not a d e n i a l . I d . 
a t 537. The c o u r t found t h a t s i n c e SAIF p r o p e r l y accepted t h e 
c l a i m and no p a r t y had ever p r o p e r l y denied i t , c l a i m a n t was 
e n t i t l e d t o compensation. I d . 

I n the p r e s e n t case, t h e f a c t s are s i m i l a r . I n a l e t t e r 
t o SAIF dated J u l y 25, 1986, which was forwarded t o t h e Workers' 
Compensation Board and r e c e i v e d by i t on August 22, 1986, t h e 
noncomplying employer requested a h e a r i n g on the i s s u e o f t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m . As i n D e r r y b e r r y v. 
Pokey, supra, t h a t l e t t e r was not sent t o c l a i m a n t . Since t h e 
l e t t e r made no mention of h e a r i n g r i g h t s and, so f a r as the r e c o r d 
r e v e a l s , was never m a i l e d t o c l a i m a n t , i t was not a d e n i a l . 
Because SAIF p r o p e r l y accepted the c l a i m and no p a r t y ever 
p r o p e r l y denied i t , c l a i m a n t i s e n t i t l e d t o compensation. 

ORPER 

The Referee's o r d e r dated May 15, 1987 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s N o t i c e of Claim acceptance i s r e i n s t a t e d and 
th e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. 
Claimant's a t t o r n e y i s awarded an assessed f e e of $1,700 f o r h i s 
s e r v i c e s a t h e a r i n g and on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n on b e h a l f o f the noncomplying employer. 

DONALD HOWELL, Claimant Own Motion 88-0357M 
Doblie & Associates, Claimant's Attorneys September 19, 1988 
Cowling & Heyse l l , Defense Attorneys Consent t o Issuance of Order 

Designating a Paying Agent 
(ORS 656.307) 

The Compliance P i v i s i o n has n o t i f i e d t h e Board t h a t i t i s 
prepa r e d t o i s s u e an order d e s i g n a t i n g a p a y i n g agent under ORS 
656.307 and OAR 436-60-180. Each of t h e e m p l o y e r s / i n s u r e r s have, 
p r o v i d e d t h e i r w r i t t e n acknowledgment t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . 
Claimant's a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h I n d u s t r i a l 
I n d e m n i t y have e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

Pursuant t o OAR 438-12-032(3), t he Board s h a l l n o t i f y t h e 
Compliance D i v i s i o n t h a t i t consents t o the ord e r d e s i g n a t i n g a 
payi n g agent, i f i t f i n d s t h a t t h e c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f t h e own motion i n s u r e r i s the p a r t y r e s p o n s i b l e 
f o r payment o f compensation. The Board may e x e r c i s e i t s own m o t i o n 
j u r i s d i c t i o n i f t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
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r e q u i r i n g h o s p i t a l i z a t i o n . ORS 656 . 2 7 8 ( 1 ) ( a ) . I n such cases, t he 
Board may a u t h o r i z e t h e payment of temporary d i s a b i l i t y compensation 
from t he t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d or undergoes 
o u t p a t i e n t s u r g e r y u n t i l t h e worker's c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as determined by the Board. i d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a worsening o f 
c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r ' i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t would be e n t i t l e d t o own motion r e l i e f from 
May 5, 1988 i f t he own motion i n s u r e r i s found r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n , the Board consents t o t h e o r d e r 
d e s i g n a t i n g a pa y i n g agent. Furthermore, .for t h e purposes of ORS 
656.625 and OAR 436, D i v i s i o n 45, t h i s consent c o n s t i t u t e s an or d e r 
reopening a c l a i m under ORS 656.278 and the Board's r u l e s i f t h e 
d e s i g n a t e d paying agent i s an own motion i n s u r e r . See OAR 
438-12-032(3). 

CORNELIA V. WATSON, Claimant WCB 86-01248 
R o l l , et a l . , Claimant's Attorneys September 19, 1988 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Fink's o r d e r t h a t : 
(1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a 
low back and h i p i n j u r y from 40 p e r c e n t (128 d e g r e e s ) , as awarded 
by a D e t e r m i n a t i o n Order, t o 60 p e r c e n t (192 d e g r e e s ) . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

2. I f c l a i m a n t i s not permanently t o t a l l y d i s a b l e d , 
whether c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d award of permanent 
p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

Cla i m a n t , 48 years o l d as of the date o f h e a r i n g , i s a 
P h i l i p p i n e n a t i o n a l who has l i v e d i n t h i s c o u n t r y f o r 10 t o 15 
y e a r s . She was compensably i n j u r e d on November 9, 1984, w h i l e 
w o r k i n g as a c h e r r y s o r t e r on a seasonal b a s i s . Her i n j u r y 
o c c u r r e d when she f e l l from a wooden p l a t f o r m l a n d i n g on her back 
and l e f t h i p . She r e p o r t e d p a i n i n her low back, l e f t b u t t o c k , 
l e f t h i p and l e f t l e g . Her t r e a t i n g p h y s i c i a n was Dr. Schwartz, 
o r t h o p e d i c surgeon. He diagnosed s c i a t i c a and s t r a i n o f t h e l e f t 
h i p . His t r e a t m e n t t h r o u g h o u t her c l a i m has been c o n s e r v a t i v e i n 
n a t u r e . 

Claimant was e n r o l l e d i n the Northwest Pain Center 
d u r i n g t h e summer of 1985. She b e n e f i t e d o n l y m i n i m a l l y from t h e 
program. 

Dr. Schwartz r e l e a s e d c l a i m a n t t o r e t u r n t o l i g h t - d u t y 
work i n February 1986. She worked f o r two hours b e f o r e c o m p l a i n t s 
of p a i n caused her t o q u i t . Her work s i t e was su b s e q u e n t l y 
m o d i f i e d by the a d d i t i o n o f a n o n s l i p rubber c o m f o r t mat, a 
s p e c i a l o r t h o p e d i c c h a i r , and s p e c i a l shoes. She a t t e m p t e d t o 
r e t u r n t o work a g a i n i n January 1987. She t e r m i n a t e d t h i s a t t e m p t 
a f t e r o n e - h a l f hour due t o c o m p l a i n t s of p a i n . 
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I n August 1986, Dr. Schwartz r e p o r t e d t h a t c l a i m a n t 
c o u l d s i t f o r up t o two hours a t a time or s i x t o t a l hours i n a 
day; t h a t she c o u l d stand f o r o n e - h a l f hour a t a ti m e or one hour 
i n a day; t h a t she c o u l d walk f o r o n e - h a l f hour a t a ti m e or one 
hour i n a day; and t h a t she c o u l d l i f t up t o 10 pounds f r e q u e n t l y 
and 10 t o 20 pounds o c c a s i o n a l l y . 

By t h e date o f h e a r i n g , c l a i m a n t was a l s o c o m p l a i n i n g o f 
upper back, l e f t arm and chest p a i n . She has been seen i n t h e 
h o s p i t a l emergency room s e v e r a l times due t o temporary symptomatic 
e x a c e r b a t i o n s . 

Claimant was examined by Dr. W i t t k o p p , p s y c h i a t r i s t , i n 
March 1985 and by Dr. Campbell, p s y c h o l o g i s t , i n J u l y 1986. 
Claimant has a h i s t r i o n i c p e r s o n a l i t y w i t h dependent f e a t u r e s . 
Her p r e s e n t p s y c h o l o g i c a l c o n d i t i o n was not caused by her 
compensable i n j u r y . 

T e s t i n g i n d i c a t e s t h a t c l a i m a n t has low average or 
d e f i c i t i n t e l l e c t u a l f u n c t i o n i n g . She i s i l l i t e r a t e i n both-
E n g l i s h and her n a t i v e language. 

I n a d d i t i o n t o work as a c h e r r y s o r t e r , c l a i m a n t has 
worked as a t r e e p l a n t e r . Due t o her i n j u r y , she i s no l o n g e r 
a b l e t o p e r f o r m t r e e p l a n t i n g work. She i s now capable o f 
p e r f o r m i n g o n l y l i g h t or sedentary work a c t i v i t i e s . Her 
impairment as a r e s u l t o f the compensable i n j u r y i s i n th e m i l d t o 
m i l d l y moderate range. 

Claimant i s not a c r e d i b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

Permanent t o t a l d i s a b i l i t y can be e s t a b l i s h e d by p r o v i n g 
t o t a l i n c a p a c i t y from a medical s t a n d p o i n t a l o n e , or where m e d i c a l 
i n c a p a c i t y i s not t o t a l , by p r o v i n g permanent t o t a l d i s a b i l i t y 
based upon t he worker's l e s s - t h a n - t o t a l impairment combined w i t h 
such nonmedical f a c t o r s as age, e d u c a t i o n , a d a p t a b i l i t y , e m o t i o n a l 
c o n d i t i o n s , and the s t a t e of the l a b o r market. W i l s o n v. 
Weyerhaeuser, 30 Or App 403, 409 (1977). 

Claimant a l l e g e s p h y s i c a l c o m p l a i n t s which, i f a c c u r a t e , 
are s u f f i c i e n t t o su p p o r t a f i n d i n g of t o t a l i n c a p a c i t y based upon 
such p h y s i c a l f a c t o r s a l o n e . However, t he Referee concluded t h a t 
c l a i m a n t was not a c r e d i b l e w i t n e s s . His c r e d i b i l i t y e v a l u a t i o n 
was based upon o b s e r v a t i o n o f c l a i m a n t . G e n e r a l l y , i n e x e r c i s i n g 
de novo r e v i e w , we d e f e r t o the Referee's d e t e r m i n a t i o n o f 
c r e d i b i l i t y due t o the Referee's o p p o r t u n i t y t o observe t h e 
w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 363 (1 9 8 2 ) . We do so 
here. C_f. Avalos v. Bowyer, 89 Or App 546 (198 8 ) . 

The Referee a l s o concluded t h a t t h e r e e x i s t e d a p a u c i t y 
of o b j e c t i v e f i n d i n g s t o su p p o r t c l a i m a n t ' s p h y s i c a l c o m p l a i n t s . 
We agree. Dr. Schwartz r e p o r t e d t h a t , based s o l e l y upon t h e 
o b j e c t i v e f i n d i n g s , c l a i m a n t was not permanently i n c a p a c i t a t e d 
from p e r f o r m i n g r e g u l a r work. He imposed p h y s i c a l r e s t r i c t i o n s 
which would a l l o w c l a i m a n t t o p e r f o r m l i g h t or sede n t a r y work. 
The Northwest Pain Center found t h a t c l a i m a n t was p h y s i c a l l y 
capable o f c a r r y i n g on sede n t a r y t o l i g h t - w o r k a c t i v i t y . 
C o n s i d e r i n g Dr. Schwartz' recommended r e s t r i c t i o n s and t h e r e p o r t 

-1168-



by the Northwest Pain Center p h y s i c i a n s , we are persuaded t h a t 
c l a i m a n t i s capable of p e r f o r m i n g l i g h t or s e d e n t a r y work. We 
conclude t h a t c l a i m a n t i s not permanently t o t a l l y d i s a b l e d based 
upon medical f a c t o r s a l o n e . 

T u r n i n g t o an " o d d - l o t " a n a l y s i s , c l a i m a n t has the 
burden of p r o v i n g t h a t she i s unemployable a t even l i g h t or 
s e d e n t a r y j o b s , g i v e n the nonmedical f a c t o r s p r e s e n t i n her case. 
Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (1984). I n t h i s 
r e g a r d , c l a i m a n t ' s narrow work h i s t o r y , her l i m i t e d e d u c a t i o n and 
her reduced i n t e l l e c t u a l c a p a b i l i t i e s weigh i n f a v o r of a f i n d i n g 
o f permanent t o t a l d i s a b i l i t y . At the same t i m e , however, her 
t r e a t i n g p h y s i c i a n has r e l e a s e d her t o r e t u r n t o her r e g u l a r 
work. F u r t h e r , no medical o p i n i o n suggests t h a t c l a i m a n t i s 
p h y s i c a l l y unable t o resume her former employment or o t h e r s i m i l a r 
work. 

We acknowledge t h a t c l a i m a n t u n s u c c e s s f u l l y a t t e m p t e d t o 
r e t u r n t o work.. We are unpersuaded, however, t h a t she i s unable 
t o r e t u r n t o her r e g u l a r work or o t h e r s i m i l a r work, 
n o t w i t h s t a n d i n g her two b r i e f r e t u r n - t o - w o r k a t t e m p t s . As 
r e p o r t e d by Dr. Schwartz a f t e r he l e a r n e d of her f a i l e d 
r e t u r n - t o - w o r k a t t e m p t s : 

"When- I r e l e a s e d t h i s p a t i e n t t o work t o 
t h e p r e s e n t j o b d e s c r i p t i o n , e s s e n t i a l l y I 
was s t a t i n g t h a t I saw no p h y s i c a l reason 
t h a t she c o u l d not t r y t o work a t t h a t 
p o s i t i o n . I had no g r e a t e x p e c t a t i o n s of 
her t r y i n g t o be a b l e t o do i t . " 

The r e c o r d i n d i c a t e s t h a t the employer o f f e r e d t o 
i n s t a l l a c o t a t c l a i m a n t ' s work s i t e so t h a t c l a i m a n t c o u l d l i e 
down t o r e s t when necessary. However, c l a i m a n t d i d not r e t u r n t o 
work. Again, as r e p o r t e d by Dr. Schwartz: 

" I cannot t h i n k of any more ad j u s t m e n t s or 
changes i n her j o b d e s c r i p t i o n or t h e 
environment of her work p l a c e t h a t would 
make the l i k e l i h o o d of her r e t u r n any 
g r e a t e r . I f e e l t h a t [ t h e employer] has 
gone out of t h e i r way i n an a t t e m p t t o keep 
t h i s p a t i e n t g a i n f u l l y employed. I f e e l 
t h i s p a t i e n t i s never going t o be a b l e t o 
be g a i n f u l l y employed....More p l a i n l y p u t , 
I t h i n k t h i s p a t i e n t views h e r s e l f as being 
unable t o work and t h e r e f o r e i s unable t o 
work. " 

A c l a i m a n t who seeks b e n e f i t s f o r permanent t o t a l 
d i s a b i l i t y must e s t a b l i s h t h a t she i s w i l l i n g t o seek r e g u l a r 
g a i n f u l employment and has made reasonable e f f o r t s t o do so. 
ORS 656.206(3). Here, c l a i m a n t ' s a s s e r t e d b e l i e f t h a t she 
h u r t s too much t o r e t u r n t o work i s n e i t h e r c r e d i b l e nor 
s u p p o r t e d by the medical r e p o r t s . See W i l l a m e t t e P o u l t r y Co. 
v. W i l s o n , 60 Or App 755, 760-61 (1982). We conclude t h a t 
c l a i m a n t has not made reasonable e f f o r t s t o r e t u r n t o her 
r e g u l a r work or o t h e r s i m i l a r work on e i t h e r a f u l l - t i m e or 
p a r t - t i m e b a s i s . 

Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g unscheduled permanent 
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d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y due t o 
the compensable i n j u r y or c o n d i t i o n . ORS 656.214(5). I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l 
and l a y evidence o f p h y s i c a l impairment r e s u l t i n g from t h e 
compensable i n j u r y and a l l o f the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t seq. We 
ap p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
(19 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260, 269 
(19 8 2 ) . 

Dr. S t e w a r t , o r t h o p e d i c surgeon, examined c l a i m a n t 
i n October 1985 and r e p o r t e d t h a t her impairment was 
m i n i m a l . Dr. Schwartz i n d i c a t e d h i s concurrence w i t h t h i s 
r e p o r t . However, t h e f a c t t h a t Dr. Schwartz r e s t r i c t e d 
c l a i m a n t from s i t t i n g or s t a n d i n g more than o n e - h a l f hour a t 
a time and from l i f t i n g more than 20 pounds i n d i c a t e s a 
g r e a t e r t h a n m i n i m a l impairment. We are more persuaded by 
Dr. Schwartz' p a r t i c u l a r a c t i v i t y r e s t r i c t i o n s t h a n we are 
by h i s "check-the-box" concurrence w i t h Dr. St e w a r t ' s 
r e p o r t . We conclude t h a t c l a i m a n t ' s impairment i s m i l d l y 
moderate. Claimant's age, l i m i t e d e d u c a t i o n , work h i s t o r y , 
and low t o d e f i c i t mental c a p a c i t y a l l a d v e r s e l y a f f e c t her 
e a r n i n g c a p a c i t y . A f t e r c o n s i d e r i n g these f a c t o r s , we conclude' 
t h a t t h e 60 p e r c e n t (192 degrees) awarded by t h e Referee 
a d e q u a t e l y compensates c l a i m a n t f o r her compensable i n j u r y . 

ORDER 

The Referee's o r d e r dated May 13, 1987 i s a f f i r m e d . 

KENNETH J. GRAVES, Claimant WCB 86-17021 
Robert Chapman, Claimant's Attorney September 20, 1988 
Chuck L i s l e (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review of Referee Mongrain's o r d e r 
t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order which awarded him 20 
pe r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r h i s back 
c o n d i t i o n ; (2) denied h i s request f o r t r a v e l expenses t o a t t e n d 
the h e a r i n g ; and (3) r e f u s e d c l a i m a n t ' s motion t o h o l d t h e r e c o r d 
open f o r r e c e i p t o f a d d i t i o n a l evidence. On re v i e w , t h e i s s u e s 
are reimbursement of expenses e x t e n t and admission of ev i d e n c e . 
We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t , 60, was employed as a heavy t r u c k mechanic 
when he s u s t a i n e d a compensable low back i n j u r y i n May, 1986. He 
was t r e a t e d by Dr. Campagna, neurosurgeon, who diagnosed a 
h e r n i a t e d L4 d i s c , w i t h secondary nerve r o o t compression a t L5. 
Claimant had s u r g e r y on June 2, 1986 t o remove t h e L4 d i s c . 

Claimant's symptoms improved f o l l o w i n g s u r g e r y . 
Dr. Campagna r e p o r t e d c l a i m a n t ' s range of motion i n h i s back was 
normal, w i t h no weakness or a t r o p h y . He opined t h a t c l a i m a n t was 
r e c o v e r i n g s a t i s f a c t o r i l y , and a n t i c i p a t e d r e l e a s i n g c l a i m a n t t o 
r e t u r n t o work i n e a r l y September. 

Claimant c o n t i n u e d t o have back and l e g p a i n w i t h 
a c t i v i t y , however, and c o n s u l t e d Dr. Dunn, neurosurgeon, i n August 
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1986. Dr. Dunn p r e s c r i b e d p h y s i c a l t h e r a p y , and or d e r e d a CT 
scan. The p h y s i c a l t h e r a p y improved c l a i m a n t ' s symptoms. The CT 
scan showed a p r o t r u s i o n a t L5-S1, f o r which Dr. Dunn recommended 
a c h e m o n u c l e o l y s i s procedure. Claimant decided t o f o r e g o t h e 
pro c e d u r e . Dr. Dunn then r e p o r t e d on September 25, 1986 t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and h i s c l a i m c o u l d be c l o s e d . 
Dr. Dunn f u r t h e r opined t h a t c l a i m a n t c o u l d " r e t u r n t o employment." 

Claimant moved t o H o n o l u l u , Hawaii i n October 1986. 
B e f o r e t h e SAIF C o r p o r a t i o n was aware o f c l a i m a n t ' s d e c i s i o n t o 
move, h i s case was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e . Claimant's 
employer agreed t o r e h i r e him f o r e i t h e r h i s r e g u l a r p o s i t i o n or 
l i g h t d u t y . F o l l o w i n g c l a i m a n t ' s r e l o c a t i o n , h i s v o c a t i o n a l f i l e 
was c l o s e d , and a D e t e r m i n a t i o n Order i s s u e d on November 18, 
1986. Claimant was awarded 20 pe r c e n t (64 degrees) unscheduled 
permanent d i s a b i l i t y . 

Claimant was examined once i n Hono l u l u by Dr. T a n i g u c h i , 
a neurosurgeon t o whom he had been r e f e r r e d by Dr. Dunn. 
Dr. T a n i g u c h i r e p o r t e d c l a i m a n t had low back and l e g ache w i t h 
e x e r t i o n , but t h a t i t was t o l e r a b l e . Claimant was more concerned 
about a problem of l e g weakness, f o r which Dr. T a n i g u c h i r e f e r r e d 
him t o an o r t h o p e d i s t . 

I n H a w a i i , c l a i m a n t a p p l i e d f o r a number of j o b s , 
i n c l u d i n g s e c u r i t y guard, maintenance worker, s t o c k c l e r k , and 
f o r k l i f t and t r u c k mechanic. 

Claimant r e t u r n e d from Hawaii t o Medford t o a t t e n d h i s 
June 1987 h e a r i n g . When he r e t u r n e d , he was examined by Dr. Dunn, 
who completed a p h y s i c a l c a p a c i t i e s e v a l u a t i o n . T h i s r e p o r t was 
not completed b e f o r e t h e h e a r i n g . 

Claimant has a 12th grade e d u c a t i o n , and has worked 
v i r t u a l l y a l l of h i s a d u l t l i f e as a heavy duty mechanic on buses 
and t r u c k s . This work i n v o l v e d heavy l i f t i n g , as w e l l as l y i n g on 
a "cre e p e r " under t he v e h i c l e s . Claimant i s no l o n g e r capable o f 
e i t h e r a c t i v i t y . 

The evidence i n d i c a t e s t h a t a 20 p e r c e n t unscheduled 
permanent d i s a b i l i t y award a p p r o p r i a t e l y compensates c l a i m a n t f o r 
t h e permanent l o s s of aa r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee denied c l a i m a n t ' s request f o r reimbursement 
of t r a v e l expenses t o the h e a r i n g . Claimant c i t e d OAR 
436-60-070(2)(b) i n sup p o r t o f h i s r e q u e s t . That r u l e p r o v i d e s : 

" ( 1 ) The worker s h a l l be n o t i f i e d a t t h e 
tim e o f c l a i m acceptance t h a t t r a v e l , 
p r e s c r i p t i o n s and o t h e r compensable i n j u r y 
r e l a t e d s e r v i c e s p a i d by t h e worker w i l l be 
reimbursed by t h e i n s u r e r upon r e q u e s t . 

" ( 2 ) For t h e purpose of t h i s r u l e : 

" ( b ) meals, l o d g i n g , p u b l i c t r a n s p o r t a t i o n 
or use of a p r i v a t e v e h i c l e r e q u i r e d t o 
. . . c o l l e c t compensation b e n e f i t s . . . 
s h a l l be deemed i n compliance w i t h t h i s 
s e c t i o n . . ." 
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We h o l d t h a t c l a i m a n t ' s c o s t s i n a t t e n d i n g a work e r s ' 
compensation h e a r i n g scheduled a t h i s request i s not a 
"compensable i n j u r y r e l a t e d s e r v i c e . " The a c t of a t t e n d i n g a 
c o n t e s t e d case h e a r i n g i s a m a t t e r c o n c e r n i n g l i t i g a t i o n * Unless 
t h e r e i s a s p e c i f i c requirement t o the c o n t r a r y , c o s t s of 
l i t i g a t i o n are t o be borne by the p a r t i e s . I n t h i s case, c l a i m a n t 
r e q u e s t e d a h e a r i n g which presumably was s e t i n the county i n 
which he r e s i d e d a t i n j u r y . See ORS 656.283(5). His subsequent 
move t o Hawaii was an a c t of h i s own v o l i t i o n , beyond t h e c o n t r o l 
of SAIF or t h e employer. We a f f i r m t h e Referee on t h i s i s s u e . 

On the i s s u e of e x t e n t of d i s a b i l i t y , t h e Referee found 
t h a t c l a i m a n t had not proven t h a t he has s u f f e r e d a g r e a t e r l o s s 
of e a r n i n g c a p a c i t y than t h a t r e p r e s e n t e d by the 20 p e r c e n t 
awarded by D e t e r m i n a t i o n Order. We agree. 

There i s no med i c a l r e p o r t i n t h e r e c o r d which e x p r e s s l y 
e v a l u a t e s c l a i m a n t ' s r e s i d u a l c a p a c i t y or r a t e s h i s im p a i r m e n t . 
However, Dr. Dunn, h i s t r e a t i n g p h y s i c i a n , r e l e a s e d him t o " r e t u r n 
t o employment," w i t h o u t e l a b o r a t i o n . Dr. T a n i g u c h i d i d not 
d i s a g r e e w i t h Dr. Dunn's assessment. The r e p o r t s are not 
s p e c i f i c , but they can be read as s u g g e s t i v e o f im p a i r m e n t . 

A p h y s i c i a n ' s r e p o r t i s not a b s o l u t e l y necessary. The 
worker's t e s t i m o n y may (or may n o t ) c a r r y t he worker's burden of 
p r o v i n g t he e x t e n t o f h i s d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 
(19 8 4 ) . I n t h i s case, c l a i m a n t ' s t e s t i m o n y i s not e x t e n s i v e , but 
i t does i n d i c a t e t h a t he has permanent impairment. He t e s t i f i e d 
t h a t he t h o u g h t he would be capable of c a r r y i n g a 10-25 pound bag 
of g r o c e r i e s a p p r o x i m a t e l y h a l f a b l o c k b e f o r e t he onset of p a i n 
symptoms. He a l s o t e s t i f i e d t h a t he would have d i f f i c u l t y d o i n g 
t h e heavy mechanics necessary i n the j o b a t i n j u r y , p r i m a r i l y 
because the employer d i d not have h y d r a u l i c l i f t s f o r t h e 
v e h i c l e s . As a r e s u l t , i t was necessary f o r c l a i m a n t , t o r e c l i n e 
on a "cre e p e r " and work under t h e v e h i c l e s . Claimant f e l t t h a t 
t h e p o s i t i o n , and t h e l o s s of l e v e r a g e when wo r k i n g a t t h a t a n g l e , 
would be t o o much f o r him. 

On the o t h e r hand, c l a i m a n t has been l o o k i n g f o r work 
s i n c e he moved t o H a w a i i . He t e s t i f i e d t h a t t h e k i n d s o f j o b s he 
had been a p p l y i n g f o r i n c l u d e f o r k l i f t and t r u c k mechanic. The 
r e c o r d i s d e v o i d of any evidence whether t h e work c o n d i t i o n s were 
enough d i f f e r e n t t h a t c l a i m a n t would be able t o do those j o b s , or 
o t h e r w i s e r e s o l v i n g t h i s i n c o n s i s t e n c y i n c l a i m a n t ' s t e s t i m o n y . 

I n r a t i n g t h e e x t e n t of c l a i m a n t ' s unscheduled 
d i s a b i l i t y , we c o n s i d e r t he me d i c a l and l a y evidence of h i s 
p h y s i c a l impairment from t h e i n j u r y , and a l l t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-36-380 e t seq. We 
app l y these r u l e s as g u i d e l i n e s o n l y . H a r w e l l v. Argonaut Ins.,-
296 Or 505 ( 1 9 8 4 ) . F o l l o w i n g our de novo review o f t h e ev i d e n c e , 
i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , we are persuaded t h a t c l a i m a n t ' s 
compensable i n j u r y has r e s u l t e d i n permanent impairment as w e l l as 
a permanent l o s s o f e a r n i n g c a p a c i t y . A f t e r c o n s i d e r i n g t h e 
af o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y a d e quately compensates c l a i m a n t f o r 
h i s low back c o n d i t i o n . 

The Referee denied c l a i m a n t ' s motion t o h o l d t h e h e a r i n g 
open t o r e c e i v e a r e p o r t and p h y s i c a l c a p a c i t i e s e v a l u a t i o n f r o m 
Dr. Dunn. We a f f i r m . Claimant requested t he i n i t i a l h e a r i n g on 
e x t e n t of d i s a b i l i t y . He was aware of what t h e evi d e n c e , 
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i n c l u d i n g h i s d o c t o r ' s r e p o r t s , i n d i c a t e d . While i t was not 
f e a s i b l e t o r e t u r n t o Dr. Dunn f o r an e v a l u a t i o n because of h i s 
move t o H a w a i i , c l a i m a n t c o u l d have o b t a i n e d an e v a l u a t i o n and 
impairment r a t i n g from another d o c t o r , f o r t i m e l y submission i n t o 
t h e r e c o r d . The Referee's d e c i s i o n w a s . a p p r o p r i a t e t o achieve 
s u b s t a n t i a l j u s t i c e ' . The l a t e e x h i b i t s were not c o n s i d e r e d on 
rev i e w . 

ORDER 

The Referee's o r d e r dated J u l y 30, 1987 i s a f f i r m e d . 

JOHN C. HANSEN, Claimant WCB 86-13107 
Michael B. Dye, Claimant's Attorney September 20, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant r e q u e s t s review of Referee H o l t a n ' s o r d e r 
t h a t : ( 1 ) upheld t h e i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t of a low back 
c o n d i t i o n i n excess of t h e Medical D i r e c t o r ' s g u i d e l i n e s ; and ( 2 ) 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s 
a l l e g e d unreasonable d e n i a l of t h a t c l a i m . 

ISSUES 

On re v i e w , t h e is s u e s are medical s e r v i c e s , p e n a l t i e s 
and a t t o r n e y f e e s . 

FINDINGS 
We adopt the f i n d i n g s of f a c t i n c l u d e d i n t h e 

"Background" s e c t i o n of t h e Referee's o r d e r , w i t h t h e e x c e p t i o n of 
h i s f i n d i n g r e g a r d i n g t h e onset of c l a i m a n t ' s l e f t l e g p a i n . We 
make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

Claimant was an e s s e n t i a l l y c r e d i b l e w i t n e s s but had a 
poor memory r e g a r d i n g h i s symptomatic h i s t o r y and t r e a t m e n t . 

Claimant had no back problems p r i o r t o t h e onset of h i s 
symptoms i n June 1985. At t h a t t i m e , he had been w o r k i n g as a 
framer f o r t h e employer f o r t h r e e y e a r s . 

C h i r o p r a c t o r DeShaw has t r e a t e d c l a i m a n t f o r h i s back 
problems on a r e g u l a r b a s i s s i n c e February 1986. P r i o r t o 1987, 
c l a i m a n t r e c e i v e d scheduled t r e a t m e n t s 10 t o 15 ti m e s per month. 
Since e a r l y 1987, he has r e c e i v e d scheduled t r e a t m e n t s e i g h t t i m e s 
per month. 

Claimant was l a i d o f f from h i s j o b a t i n j u r y i n March 
1986 and remained unemployed f o r s e v e r a l months. I n June 1986, he 
began a new j o b f o r a d i f f e r e n t employer w h i c h . r e q u i r e d him t o 
stand a l l day, stoop and bend w h i l e he ope r a t e d a p a i n t spray 
gun. 

Claimant's low back and l e f t l e g p a i n s i g n i f i c a n t l y 
decreased d u r i n g h i s p e r i o d o f unemployment i n 1985. A f t e r 
r e t u r n i n g t o work, he expe r i e n c e d a w o r k - r e l a t e d e x a c e r b a t i o n of 
these symptoms i n August 1986, along w i t h new p a i n i n h i s l e f t 
l e g . His c o n d i t i o n improved a f t e r a week o f f , but h i s low back 
p a i n i n c r e a s e d when he r e t u r n e d t o work. 
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At t h e t i m e of t h e i n s u r e r ' s d e n i a l i n September 1986, 
c l a i m a n t was e x p e r i e n c i n g i n t e r m i t t e n t low back and b i l a t e r a l l e g 
p a i n . Subsequent d i a g n o s t i c t e s t s performed i n October 1986 
demonstrated two s m a l l p o s t e r i o r lumbar d i s c p r o t r u s i o n s . These 
s t u d i e s were i n t e r p r e t e d as e s s e n t i a l l y normal by t h e c o n s u l t i n g 
r a d i o l o g i s t . 

Claimant has c o n t i n u e d t o e x p e r i e n c e r o u g h l y t h e same 
degree of waxing and waning low back p a i n t h r o u g h o u t t h e course of 
h i s t r e a t m e n t w i t h Dr. DeShaw. Dr. DeShaw's t r e a t m e n t s p r o v i d e 
some temporary- r e l i e f of h i s symptoms. U n t i l r e c e n t l y , t h e 
e f f e c t s of t h e t r e a t m e n t s have l a s t e d two t o t h r e e days. S e v e r a l 
months p r i o r t o h e a r i n g t h e e f f e c t s began l a s t i n g a week t o 10 
days. 

A f t e r de novo review of t h e r e c o r d , we f i n d t h a t 
c l a i m a n t has no s i g n i f i c a n t o b j e c t i v e f i n d i n g s of n e u r o l o g i c a l or 
o r t h o p e d i c impairment. Furthermore, we are not persuaded t h a t t h e 
a d d i t i o n a l t r e a t m e n t s p r o v i d e d by Dr. DeShaw m a t e r i a l l y 
c o n t r i b u t e d t o t h e r e s o l u t i o n of c l a i m a n t ' s l e g p a i n . N e i t h e r are 
we persuaded t h a t those a d d i t i o n a l t r e a t m e n t s p r o v i d e d any o v e r a l l 
improvement i n h i s back c o n d i t i o n or were necessary t o enable 
c l a i m a n t t o c o n t i n u e w o r k i n g . 

CONCLUSIONS AND OPINION 

The Referee concluded t h a t t r e a t m e n t from Dr. DeShaw, i n 
excess of two per month, was not reasonable and necessary. 
A c c o r d i n g l y , he upheld t h e i n s u r e r ' s d e n i a l and d e c l i n e d t o award 
a p e n a l t y and a t t o r n e y f e e . 

A f t e r de novo review of t h e r e c o r d , we a f f i r m t h e o r d e r 
of t h e Referee, as supplemented by t h e f o l l o w i n g d i s c u s s i o n o f 
a p p l i c a b l e l e g a l p r i n c i p l e s . 

A c l a i m a n t i s e n t i t l e d t o a l l reasonable and necessary 
c u r a t i v e or p a l l i a t i v e m e d i c a l care r e q u i r e d f o r r e c o v e r y from a 
compensable i n j u r y or f o r r e l i e f o f p a i n . See ORS 656.245(1); 
West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; Wetzel v. Goodwin Bros., 
50 Or App 101, ( 1 9 8 1 ) ; McGarry v. SAIF, 24 Or App 883, 888 
( 1 9 7 6 ) . For example, p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t , on an 
as-needed b a s i s , i s compensable where i t i s necessary t o r e l i e v e 
severe p a i n and p e r m i t c l a i m a n t t o work. West v. SAIF, supra, 
320-21. Claimant has t h e burden of p r o v i n g t h a t t h e t r e a t m e n t i s 
r easonable and necessary. McGarry v. SAIF, supra. . 

I n d e t e r m i n i n g what i s reasonable and necessary, t h e 
Board may c o n s i d e r the f r e q u e n c y of t r e a t m e n t . James v. Kemper 
I n s . Co., 81 Or App 80 ( 1 9 8 6 ) ; Stephen C. Marr, 38 Van N a t t a 1304 
( 1 9 8 6 ) . G u i d e l i n e s i s s u e d by t h e Workers' Compensation D i v i s i o n 
i d e n t i f y two v i s i t s per month, a f t e r t h e i n i t i a l 60 days, as t h e 
u s u a l f r e q u e n c y of m e d i c a l s e r v i c e s . OAR 436-10-040(2)(a ) . 
However, a c l a i m a n t i s e n t i t l e d t o t r e a t m e n t i n excess of t h e 
a d m i n i s t r a t i v e g u i d e l i n e s i f he or she proves t h a t t h e t r e a t m e n t 
i s necessary t o the process of r e c o v e r y . James v. Kemper, s u p r a , 
82-84; West v. SAIF, supra, 320; Kemp v. Worker's Comp. Dept., 65 
Or App 659, 669 ( 1 9 8 3 ) , m o d i f i e d , 67 Or App 270, rev den 297 Or 
227 ( 1 9 8 4 ) . 

A l t h o u g h the Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e 
c o n c l u s i o n s of a t r e a t i n g p h y s i c i a n , i t w i l l not so d e f e r when 
t h e r e are p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 
Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, 

-1174-



w i t h d r a w n on o t h e r grounds 37 Van Natt a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 
38 Van N a t t a 423 (1986 ) . 

ORDER 

The Referee's order dated June 9, 1987 i s a f f i r m e d . 
C l i e n t - p a i d f e e , not t o exceed $362, i s approved. 

Board Member C r i d e r , d i s s e n t i n g : 

I d i s s e n t from t h a t p o r t i o n of the Moard s or d e r which 
a f f i r m s a d e n i a l of c h i r o p r a c t i c t r e a t m e n t whitch i/s p u r e l y 
p r o s p e c t i v e i n n a t u r e . 

Claimant r e c e i v e d a course of c h i r o p r a c t i c t r e a t m e n t f o r 
h i s back. On September 12, 1986, t h e i n s u r e r i s s u e d a d e n i a l 
which s t a t e d t h a t "As t o ( s i c ) t h i s date of t h i s l e t t e r we are 
o n l y being r e s p o n s i b l e f o r payment of o n l y two v i s i t s per month." 
The i n s u r e r p a i d f o r c h i r o p r a c t i c t r e a t m e n t s t h r o u g h t h e date o f 
the d e n i a l b u t , r e l y i n g on th e d e n i a l , r e f u s e d t o pay f o r ' t h e m 
t h e r e a f t e r . 

The d e n i a l i s v o i d and should be set a s i d e . As t h e 
m a j o r i t y d e c l i n e s t o do so, I d i s s e n t f o r t h e reasons s t a t e d i n my 
d i s s e n t i n g o p i n i o n i n June J e l e n , 40 Van Na t t a 1175(WCB 
No. 87-03457, i s s u e d t h i s d a t e ) . 

JUNE JELEN, Claimant WCB 87-03457 
Emmons, et a l . , Claimant's Attorneys September 20, 1988 
Acker, e t a l . , Defense Attorneys Order on.Review 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review o f Referee Brazeau's o r d e r t h a t : 
( 1 ) upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s 
i n excess of two v i s i t s per month; ( 2 ) d e c l i n e d t o assess p e n a l t i e s and 
a t t o r n e y fees f o r the i n s u r e r ' s a l l e g e d unreasonable d e n i a l ; and ( 3 ) 
d e c l i n e d t o award a d d i t i o n a l temporary d i s a b i l i t y compensation. On 
review t h e i s s u e s are f requency of c h i r o p r a c t i c t r e a t m e n t s ; p e n a l t i e s 
and a t t o r n e y f e e s ; and tamporary d i s a b i l i t y compensation. 

The Board a f f i r m s and adopts t h e o r d e r of t h e Referee. 

ORDER 

The Referee's o r d e r dated October 13, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $646, i s approved. 
Board Member C r i d e r , d i s s e n t i n g : 

I d i s s e n t from t h a t p o r t i o n o f th e Board's o r d e r which 
a f f i r m s a d e n i a l of c h i r o p r a c t i c t r e a t m e n t which is/ p u r e l y p r o s p e c t i v e 
i n n a t u r e . 

Claimant s u f f e r e d i n j u r y t o her back on J u l y 16, 1986 and 
began t r e a t i n g w i t h a c h i r o p r a c t o r . She f i l e d a workers' compensation 
c l a i m . On October 3 1 , 1986, t h e i n s u r e r accepted t h e c l a i m as 
n o n d i s a b l i n g . 

On February 18, 1987, t h e i n s u r e r had c l a i m a n t e v a l u a t e d by 
Dr. K e i s t , o r t h o p e d i s t . He opined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y ; t h a t she needed p a l l i a t i v e t r e a t m e n t o n l y ; and t h a t t h r i c e 
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per week t r e a t m e n t was not reasonable and necessary. On t h a t b a s i s , 
t h e i n s u r e r i s s u e d a d e n i a l r e a d i n g as f o l l o w s : 

"As i t would appear t h a t your p r e s e n t need f o r t r e a t m e n t i s 
merely f o r p a l l i a t i v e t r e a t m e n t , which by Workers' 
Compensation Department st a n d a r d s i s two ti m e s per month, 
t h i s l e t t e r i s t o a d v i s e you t h a t we w i l l o n l y be p a y i n g f o r 
p a l l i a t i v e care as of t h e date of t h i s l e t t e r . Any m e d i c a l 
t r e a t m e n t over and above t h e p a l l i a t i v e c are g u i d e l i n e s are 
r e s p e c t f u l l y d e n i e d . " 

The i n s u r e r p a i d f o r c h i r o p r a c t i c t r e a t m e n t s t h r o u g h t he date 
of t h e d e n i a l . A f t e r r e c e i v i n g t he d e n i a l c l a i m a n t stopped g o i n g t o . 
her c h i r o p r a c t o r . 

At t h e time t h e d e n i a l i s s u e d , t h e r e was no o u t s t a n d i n g 
unpaid b i l l i n g f o r any med i c a l s e r v i c e . Thus, t h e d e n i a l was addressed 
t o no p a r t i c u l a r s e r v i c e f o r any p a r t i c u l a r c o n d i t i o n . Rather, t h e 
d e n i a l p u r p o r t e d t o p r e c l u d e a l l f u t u r e m edical b e n e f i t s of a 
p a r t i c u l a r t y pe ( c h i r o p r a c t i c i n excess of t w i c e per month) based on an 
assessment of c l a i m a n t ' s needs as of the date of t h e K e i s t exam. Even 
i f Dr. K e i s t had opined t h a t c l a i m a n t ' s c o n d i t i o n as of t h a t t i m e 
r e q u i r e d but t w i c e per month t r e a t m e n t , r a t h e r than t h a t c l a i m a n t ' s 
c o n d i t i o n needed but p a l l i a t i v e t r e a t m e n t , and assuming t h a t h i s 
o p i n i o n was c o r r e c t , i t d i d not w a r r a n t a d e n i a l of f u t u r e s e r v i c e s . 

A c l a i m f o r med i c a l s e r v i c e s i s g e n e r a l l y made i n t h e form o f 
a medical b i l l or a request f o r a u t h o r i z a t i o n of t r e a t m e n t addressed t o 
th e i n s u r e r . B i l l i e J. Eubanks, 35 Van N a t t a 131 (19 8 3 ) . Claims, i n 
th e form o f b i l l i n g s , must be p r o m p t l y p a i d or d e n i e d . OAR 
436-10-100. I f d e n i e d , t he worker may request a h e a r i n g . ORS 
656.245(2). Here, t h e i n s u r e r has accepted a l l c l a i m s f o r m e d i c a l 
s e r v i c e s f i l e d t h r o u g h t h e date of the d e n i a l . The d e n i a l p u r p o r t s t o 
address a l l post-March 3, 1986 c h i r o p r a c t i c t r e a t m e n t . There h a v i n g 
been no c l a i m made f o r post-March 3, 1986 t r e a t m e n t , t h e d e n i a l can be 
read o n l y as a d e n i a l o f f u t u r e medical b e n e f i t s . 

Yet, an i n j u r e d worker i s e n t i t l e d t o a l l reasonable and 
necessary m e d i c a l s e r v i c e s f n r a compensable i n j u r y . ORS 656.245(1). 
The n a t u r e o f t r e a t m e n t which i s reasonable depends upon the c l a i m a n t ' s 
c o n d i t i o n a t the t i m e the t r e a t m e n t i s rendered; what w i l l be 
reasonable i n t h e f u t u r e cannot be f o r e s e e n . Thus, the res j u d i c a t a 
e f f e c t of a d e n i a l i s l i m i t e d t o p r e - d e n i a l s e r v i c e s . ' Leonard A. 
Chambers, 40 Van N a t t a 117 (19 8 8 ) . See a l s o , N o r t h Clackamas School 
D i s t r i c t v. Wh i t e , 305 Or 48, m o d i f i e d , 305 Or 468 (19 8 8 ) . A d e n i a l o f 
car e i n t h e f u t u r e i s v o i d ; and any d e n i a l of t r e a t m e n t i n r e l i a n c e on 
such a d e n i a l must be s e t aside. 1 Thomas A. Beasley, 37 Van N a t t a 1514 
(1 9 8 5 ) . 

I n Thomas A. Beasley, supra, t he i n s u r e r denied c l a i m a n t ' s 
" c u r r e n t t r e a t m e n t " a t a t i m e when t h e i n s u r e r had p a i d f o r a l l 
t r e a t m e n t c l a i m e d and t h e c l a i m a n t was, i n f a c t , r e c e i v i n g no 
t r e a t m e n t . The Board h e l d t h a t such a d e n i a l was v o i d and of no e f f e c t 
upon c l a i m a n t ' s r i g h t t o f u t u r e t r e a t m e n t . A d e n i a l o f s e r v i c e s 
premised on c l a i m a n t ' s f a i l u r e t o c h a l l e n g e t he d e n i a l was s e t a s i d e . 
When, as here , t h e c l a i m a n t does c h a l l e n g e t he i n i t i a l p r o s p e c t i v e 
d e n i a l , i t must be s e t a s i d e . To do o t h e r w i s e i s not o n l y t o p e r m i t , 
but t o v a l i d a t e , t h e improper p r a c t i c e of i s s u i n g meaningless d e n i a l s 
f o r t h e purpose o f c o n v i n c i n g i n j u r e d workers and h e a l t h care p r o v i d e r s 
t h a t f u r t h e r t r e a t m e n t w i l l not be reimbursed. 
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I n u r g i n g t h a t t h e d e n i a l be set a s i d e , I v o i c e no o p i n i o n on 
the c l a i m a n t ' s need f o r t r e a t m e n t e i t h e r p r i o r t o or a f t e r t h e issuance 
of t h e d e n i a l . O b v i o u s l y , by s e t t i n g a s i d e t h e d e n i a l , we would make 
no judgment about t h e p r o p r i e t y of a d e n i a l t h a t might be is s u e d w i t h 
r e s p e c t t o s e r v i c e s a c t u a l l y rendered and b i l l e d t o t h e i n s u r e r . See 
e.g., Coronda Johnson, 39 Van Na t t a 1171 ( 1 9 8 7 ) , i n which we s e t as i d e 
a broad d e n i a l and upheld a narrower d e n i a l i s s u e d a t a l a t e r t i m e . 

ANTON V. MORTENSEN, Claimant WCB 87-05699 
M i l l e r , Nash, et a l . , Defense Attorneys September 20, 1988 

Order on Review (Remanding) 
Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t , pro se, r e q u e s t s review o f Referee F o s t e r ' s 
o r d e r t h a t d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g from a 
D e t e r m i n a t i o n Order as u n t i m e l y f i l e d . On r e v i e w , t h e i s s u e i s 
j u r i s d i c t i o n . We re v e r s e and remand. 

FINDINGS OF FACT 

On A p r i l 13, 1987, t h r o u g h h i s h e a r i n g c o u n s e l , c l a i m a n t 
f i l e d a request f o r h e a r i n g c o n c e r n i n g a November 28, 1984 
D e t e r m i n a t i o n Order. The D e t e r m i n a t i o n Order-had i s s u e d f o l l o w i n g 
the c o m p l e t i o n o f c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n program. 

The s e l f - i n s u r e d employer o b j e c t e d t o th e h e a r i n g 
r e q u e s t , c o n t e n d i n g t h a t t h e one-year s t a t u t o r y p e r i o d i n which t o 
appeal the D e t e r m i n a t i o n Order had passed. Thus, the employer 
moved f o r d i s m i s s a l of c l a i m a n t ' s h e a r i n g r e q u e s t . 

I n response t o th e employer's m o t i o n , c l a i m a n t s u b m i t t e d 
two a f f i d a v i t s . One, from Ms. Carraher, a s u p e r v i s o r o f 
e v a l u a t o r s f o r the E v a l u a t i o n D i v i s i o n , now c a l l e d t h e E v a l u a t i o n 
S e c t i o n . A second, from c l a i m a n t h i m s e l f . 

Ms. Carraher s t a t e d t h a t c l a i m a n t ' s f i l e c o n t a i n e d a 
copy of a D e t e r m i n a t i o n Order dated November 28, 1984. I n 
a d d i t i o n , t h e f i l e copy i n d i c a t e d t h a t c l a i m a n t ' s copy o f t h e 
or d e r had been m a i l e d t o him a t a M i l w a u k i e , Oregon address. The 
c i t y and s t r e e t address a c c u r a t e l y r e f l e c t s c l a i m a n t ' s r e s i d e n c e . 
However, t h e E v a l u a t i o n S e c t i o n ' s f i l e l i s t s a z i p code of 
"97222," whereas t h e z i p code f o r c l a i m a n t ' s r e s i d e n c e i s "97267." 

A f t e r e x p l a i n i n g p r o c e s s i n g procedures f o r D e t e r m i n a t i o n 
Orders, Ms. Carraher a d m i t t e d t h a t she had no p e r s o n a l knowledge 
as t o whether t h e D e t e r m i n a t i o n Order had been m a i l e d t o c l a i m a n t 
or whether i t was r e c e i v e d by him. Furthermore, she acknowledged 
t h a t n o t h i n g i n th e f i l e would i n d i c a t e whether t h e D e t e r m i n a t i o n 
Order was m a i l e d t o c l a i m a n t or r e c e i v e d by him. However, she 
a s s e r t e d t h a t i t was the u s u a l and customary p r a c t i c e o f t h e 
E v a l u a t i o n S e c t i o n t o m a i l D e t e r m i n a t i o n Orders t o t h e p a r t i e s on 
the d ate i n d i c a t e d on th e o r d e r . 

I n h i s a f f i d a v i t , c l a i m a n t s t a t e d t h a t he r e c e i v e d 
n o t i c e of t h e November 28, 1984 D e t e r m i n a t i o n Order i n March 1987, 
when he was c o n t a c t e d by h i s " t h e n - a t t o r n e y . " He f u r t h e r d e c l a r e d 
t h a t he "had never seen, r e c e i v e d or o t h e r w i s e i n any way become 
aware o f th e e x i s t e n c e o f such a D e t e r m i n a t i o n Order or of any 
appeal r i g h t s t h e r e f o r e u n t i l March 1987." 

The r e c o r d c o n c e r n i n g whether t h e November 28, 1984 
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D e t e r m i n a t i o n Order was m a i l e d t o a l l i n t e r e s t e d p a r t i e s i s 
i n c o m p l e t e l y and i n s u f f i c i e n t l y developed. 

CONCLUSIONS OF LAW 

The Referee reasoned t h a t t h e r e were no f a c t u a l i s s u e s 
t o be r e s o l v e d . Consequently, c o n c l u d i n g t h a t c l a i m a n t ' s h e a r i n g 
request was u n t i m e l y as a m a t t e r of law, the Referee g r a n t e d t h e 
employer's motion t o d i s m i s s . We d i s a g r e e . 

At t h e t i m e of the November 28, 1984 D e t e r m i n a t i o n 
Order, former ORS 656.268(6) p r o v i d e d as f o l l o w s : 

" [ T ] h e E v a l u a t i o n D i v i s i o n s h a l l m a i l a 
copy o f t h e d e t e r m i n a t i o n t o a l l i n t e r e s t e d 
p a r t i e s . Any such p a r t y may request a 
h e a r i n g under ORS 656.283 on the 
d e t e r m i n a t i o n made under s u b s e c t i o n (4) o f 
t h i s s e c t i o n w i t h i n one year a f t e r c o p i e s 
of t h e d e t e r m i n a t i o n are m a i l e d . " 

I n a d d i t i o n , former ORS 656.319(4) s t a t e d t h a t a h e a r i n g 
on o b j e c t i o n s t o a d e t e r m i n a t i o n under ORS 656.268(3) s h o u l d not 
be g r a n t e d unless a request f o r h e a r i n g was f i l e d w i t h i n one year 
a f t e r t h e c o p i e s of the d e t e r m i n a t i o n were m a i l e d t o t h e p a r t i e s . 
D e t e r m i n a t i o n s under former ORS 656.268(3) p e r t a i n e d t o " n o t i c e o f 
c l o s u r e s " i s s u e d by i n s u r e r s / e m p l o y e r s . 

Here, t h e D e t e r m i n a t i o n Order i s s u e d f o l l o w i n g 
c o m p l e t i o n of c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n program, i n 
accordance w i t h former ORS 656.268(5). Inasmuch as t h e 
d e t e r m i n a t i o n was not made under former ORS 656.268(3), we 
conclude t h a t former ORS 656.319(4) i s of u n c e r t a i n 
a p p l i c a b i l i t y . See Shaw v. SAIF, 63 Or App 239, 244, n. 3 ( 1 9 8 3 ) . 

I n any event, t h e i s s u e r e v o l v e s around whether c o p i e s 
o f t h e November 28, 1984 D e t e r m i n a t i o n Order were m a i l e d " t o a l l 
i n t e r e s t e d p a r t i e s " p u r suant t o former ORS 656.268(6), and, even 
i f t h e y were, whether a copy was r e c e i v e d by c l a i m a n t a t h i s 
r e s i d e n c e . Concerning t he l a t t e r p o r t i o n o f the i s s u e , we have 
been unable t o uncover case precedent c o n c e r n i n g t h e e f f e c t o f 
n o n r e c e i p t of a D e t e r m i n a t i o n Order on t h e ti m e f o r c h a l l e n g i n g 
t h e o r d e r . L a c k i n g d i r e c t l y a p p l i c a b l e a u t h o r i t y , we r e l y on t h e 
case law r e g a r d i n g r e q u e s t s f o r h e a r i n g from d e n i a l s . 

T u r n i n g t o t h a t a u t h o r i t y , we note t h a t we have 
p r e v i o u s l y determined t h a t m a i l i n g alone does not t r i g g e r t h e 
r u n n i n g o f t h e s t a t u t o r y t i m e p e r i o d . I n s t e a d , t h e n o t i c e must 
a c t u a l l y be d e l i v e r e d t o c l a i m a n t . Charles H. Whiddon, 39 Van 
N a t t a 407, on recon 39 Van N a t t a 811 (1 9 8 7 ) . I n Whiddon, we 
d i s t i n g u i s h e d Cowart v. SAIF, 86 Or App 748 (1 9 8 7 ) , where t h e 
c o u r t s t a t e d t h a t " [ t ] h e date of m a i l i n g , not r e c e i p t , s t a r t s t h e 
ru n n i n g of t h e 60 days." We noted t h a t t h e c l a i m a n t i n Cowart 
r e c e i v e d t h e d e n i a l w e l l b e f o r e t h e e x p i r a t i o n o f t h e 60 days. 

The Supreme Court d i s c u s s e d t h i s i s s u e i n Norton v. 
Compensation Department, 252 Or 75 (1 9 6 8 ) , o b s e r v i n g t h a t t h e r u l e 
h o l d i n g t h a t t h e t i m e w i t h i n which t o request a h e a r i n g runs f r o m 
t h e date o f m a i l i n g i s s e n s i b l e g i v e n t h e presumption t h a t m a i l i n g 
w i l l b r i n g about a c t u a l n o t i c e . The Court noted t h a t t h e d e n i a l 
a t i s s u e had a c t u a l l y been r e c e i v e d w e l l i n s i d e t h e 60 day p e r i o d 
and thus t h a t t h e pres u m p t i o n worked p r o p e r l y i n t h a t case. The 
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Court s p e c i f i c a l l y r e s e r v e d t h e q u e s t i o n of n o n r e c e i p t or an 
u n t i m e l y r e c e i p t , s t a t i n g as f o l l o w s : 

" I t i s , of course, c o n c e i v a b l e t h a t t h e 
m a i l i n g of t h e n o t i c e of d e n i a l w i l l not 
b r i n g n o t i c e of the d e n i a l t o the workman 
w i t h i n 60 days a f t e r the d e n i a l or w i l l not 
b r i n g n o t i c e w i t h i n a reasonably 
s u b s t a n t i a l t i m e a f t e r the m a i l i n g , a l l 
t h r o u g h no f a u l t of t h e workman. What 
r e l i e f can be g r a n t e d t o the workman i n 
such event w i l l have t o depend upon t h e 
p a r t i c u l a r c i r c u m s t a n c e s of each case." 
255 Or a t 78. 

The answer, we b e l i e v e , i s t h a t i f t h e f a c t s r e b u t t h e 
p r e s u m p t i o n t h a t m a i l i n g produces a c t u a l d e l i v e r y of n o t i c e , t h e n 
the s t a t u t o r y p e r i o d does not begin t o run u n t i l t h e date of 
s u c c e s s f u l m a i l i n g or a c t u a l n o t i c e . I n a r r i v i n g a t t h i s 
c o n c l u s i o n , we note t h a t l i m i t a t i o n s t a t u t e s are based on t h e 
premise t h a t when something i s m a i l e d , i t i s r e c e i v e d . Yet, 
n o n r e c e i p t may e i t h e r d i s p r o v e m a i l i n g , r e f l e c t m a i l i n g t o a wrong 
address, or suggest p r o c e s s i n g e r r o r s , e i t h e r by t h e sender or t h e 
p o s t a l s e r v i c e . 

Consequently, we conclude t h a t i f a D e t e r m i n a t i o n Order 
i s n o t r e c e i v e d a t a c l a i m a n t ' s r e s i d e n c e , the p r e s u m p t i o n o f 
a c t u a l d e l i v e r y of n o t i c e has been r e b u t t e d . Under such 
c i r c u m s t a n c e s , we would c o n s i d e r i t i n a p p r o p r i a t e t o f o r e c l o s e a 
c l a i m a n t from r e q u e s t i n g a h e a r i n g c o n c e r n i n g t h e o r d e r , p r o v i d e d 
t h a t t h e request was f i l e d w i t h i n one year of the c l a i m a n t ' s 
a c t u a l n o t i c e o f t h e o r d e r . 

Here, t h e r e c o r d i s i n s u f f i c i e n t t o r e s o l v e t h e i s s u e of 
whether c o p i e s of t h e November 28, 1984 D e t e r m i n a t i o n Order were 
m a i l e d t o " a l l i n t e r e s t e d p a r t i e s . " The a f f i d a v i t from t h e 
E v a l u a t i o n S e c t i o n s u p e r v i s o r s e t s f o r t h t he S e c t i o n ' s usual and 
customary business p r a c t i c e s i n p r o c e s s i n g D e t e r m i n a t i o n Orders. 
See OEC 3 1 1 ( l ) ( j ) ; OEC 3 1 1 ( l ) ( m ) . Yet, t h i s submission does not 
e s t a b l i s h t h a t a copy of t h e November 28, 1984 D e t e r m i n a t i o n Order 
was m a i l e d t o c l a i m a n t a t h i s c o r r e c t address. I n t h i s r e g a r d , we 
note t h a t a l t h o u g h the s t r e e t and c i t y address recorded i n t h e 
E v a l u a t i o n S e c t i o n ' s f i l e c o i n c i d e w i t h c l a i m a n t ' s r e s i d e n c e , t h e 
z i p codes v a r y . S p e c i f i c a l l y , the E v a l u a t i o n S e c t i o n ' s f i l e 
i n d i c a t e s "97222," w h i l e c l a i m a n t ' s a c t u a l z i p code i s "97267." 

When t h i s i n f o r m a t i o n i s combined w i t h c l a i m a n t ' s 
u n r e b u t t e d a s s e r t i o n t h a t h i s f i r s t n o t i c e of the D e t e r m i n a t i o n 
Order o c c u r r e d i n March 1987, we are unable t o determine from t h i s 
r e c o r d whether c o p i e s of the November 28, 1984 o r d e r were m a i l e d 
t o " a l l i n t e r e s t e d p a r t i e s " as r e q u i r e d by former ORS 656.268(6) 
and, even i f t h e y were, whether a copy was r e c e i v e d by c l a i m a n t a t 
h i s r e s i d e n c e . We f u r t h e r conclude t h a t r e s o l u t i o n of t h i s i s s u e 
can b e s t be achieved t h r o u g h the i n t r o d u c t i o n of a d d i t i o n a l 
evidence a t a h e a r i n g . 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
t o t h e Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , or o t h e r 
necessary a c t i o n . ORS 656.295(5). C o n s i d e r i n g the a f o r e m e n t i o n e d 
c i r c u m s t a n c e s , we conclude t h a t remand i s an a p p r o p r i a t e a c t i o n . 
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A c c o r d i n g l y , t he Referee's d i s m i s s a l o r d e r i s vacated 
and t h i s m a t t e r i s remanded t o t h e Hearings D i v i s i o n w i t h 
i n s t r u c t i o n s t o schedule a h e a r i n g . At the h e a r i n g , t h e p a r t i e s 
s h a l l be e n t i t l e d t o p r e s e n t a d d i t i o n a l evidence c o n c e r n i n g t h e 
j u r i s d i c t i o n a l i s s u e d i s c u s s e d above. I n a d d i t i o n , t he p a r t i e s 
may p r e s e n t evidence r e g a r d i n g t h e m e r i t s of c l a i m a n t ' s h e a r i n g 
r e q u e s t . T h e r e a f t e r , t h e Referee s h a l l i s s u e a f i n a l o r d e r 
a d d r e s s i n g b o t h t he j u r i s d i c t i o n a l and s u b s t a n t i v e i s s u e s . 

ORDER 

The Referee's or d e r dated September 8, 1987, as amended 
September 10, 1987, i s r e v e r s e d . T h i s m a t t e r i s remanded t o t h e 
Hearings D i v i s i o n f o r f u r t h e r p r oceedings c o n s i s t e n t w i t h t h i s 
o r d e r . 

ALLASANDRA W. O ' R E I L L Y , C l a i m a n t WCB 8 7 - 1 7 4 8 7 , 8 7 - 1 7 4 8 8 & 87-18557 
F o s s , e t a l . , A t t o r n e y s S e p t e m b e r 20, 1988 
D e n n i s U l s t e d ( S A I F ) , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o D i s m i s s 
A t h e r l y , e t a l . , D e f e n s e A t t o r n e y s 
W i l l i a m F. G a r y , A s s i s t a n t A t t o r n e y G e n e r a l 

The SAIF C o r p o r a t i o n , as i n s u r e r f o r Coos-Curry C o u n c i l 
of Governments, Hours & Ours, and B a s s e t t - H y l a n d Energy Company, 
has moved the Board f o r an ord e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r 
review on the ground t h a t a l l p a r t i e s d i d not r e c e i v e t i m e l y 
n o t i c e of t h e r e q u e s t . The motion i s den i e d . 

FINDINGS 

The p a r t i e s t o the h e a r i n g were c l a i m a n t , her c o u n s e l , 
and t h r e e p o t e n t i a l l y r e s p o n s i b l e employers, a l l o f whom were 
i n s u r e d by SAIF. SAIF's in-house counsel r e p r e s e n t e d Coos-Curry 
C o u n c i l o f Governments. Legal counsel f o r t h e o t h e r employers, 
Hours & Ours and B a s s e t t - H y l a n d Energy Company, was assigned t o 
o u t s i d e a t t o r n e y s . On A p r i l 13, 1988, t h e Referee i s s u e d an o r d e r 
u p h o l d i n g SAIF's d e n i a l s of c l a i m a n t ' s c l a i m s f o r compensation. 

C l a i m a n t , p r o se, requested Board review of t h e 
Referee's o r d e r . The r e q u e s t , which was m a i l e d t o t h e Board by 
c e r t i f i e d m a i l on May 9, 1988, d i d not i n c l u d e an acknowledgment 
of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon t h e 
o t h e r p a r t i e s a t the h e a r i n g . A l t h o u g h t he request i n d i c a t e d t h a t 
c o p i e s had been p r o v i d e d t o SAIF and Coos-Curry, n e i t h e r p a r t y 
r e c e i v e d a copy of i t . 

On May 1 1 , 1988, t h e Board m a i l e d a computer-generated 
l e t t e r t o c l a i m a n t , t h e employers, and t h e i r a t t o r n e y s 
acknowledging t h e r e q u e s t . Counsel f o r Hours & Ours r e c e i v e d t h e 
acknowledgment on May 12, 1988. Coos-Curry a l s o r e c e i v e d t h e 
acknowledgment on May 12, 1988. B a s s e t t - H y l a n d has no r e c o r d o f 
r e c e i v i n g t h e acknowledgment u n t i l June 23, 1988, when i t r e c e i v e d 
a copy from i t s c o u n s e l . I t s counsel r e c e i v e d t h e Board's 
acknowledgment l e t t e r a t the f i r m ' s Post O f f i c e Box. 
B a s s e t t - H y l a n d 1 s counsel " s u s p e c t [ s ] " t h a t t h e acknowledgment was 
r e c e i v e d d u r i n g t h e "May 14 - 15 weekend," because, t o t h e best o f 
h i s r e c o l l e c t i o n , he gained a c t u a l knowledge of t h e l e t t e r on 
Monday May 16, 1988. However, he has no independent r e c o l l e c t i o n 
of when t h e n o t i c e was r e c e i v e d . His " s u s p i c i o n " i s based s o l e l y 
on t h e f a c t t h a t h i s f i r s t t i m e s l i p on t h e case was made out on 
May 16. SAIF f i r s t r e c e i v e d n o t i c e of t h e re q u e s t on May 17, 
1988, when i t s c l a i m examiner was sent a copy of t h e 
acknowledgment by one of i t s o u t s i d e c o u n s e l s . 
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The request f o r Board review was f i l e d w i t h i n 30 days of 
th e Referee's o r d e r . Furthermore, a l l of th e p a r t i e s r e c e i v e d 
a c t u a l n o t i c e o f t h e request w i t h i n 30 days a f t e r t h e date of t h e 
Referee's o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy of the ord e r i s m a i l e d t o the p a r t i e s , 
one of t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies of t h e request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e request f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (198 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t he employer 
of t h e i n j u r e d worker a t t h e ti m e of i n j u r y and-the i n s u r e r , i f 
any, of such employer. ORS 656.005(19). A t t o r n e y s are not 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 (1986). Yet, i n the absence of a 
showing of p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e of a request f o r 
Board review on the a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295(2) t o ves t j u r i s d i c t i o n i n t h e Board. Argonaut 
In s u r a n c e v. Ki n g , supra., page 850-51; N o l l e n v. SAIF, 23 Or App 
420, 423 ( 1 9 7 5 ) , rev den (1976); Robert C. Jagues, 39 Van Na t t a 
299 (1987). 

Here, t he 30th day a f t e r t h e Referee's A p r i l 13, 1988 
orde r was May 13, 1988. Claimant's request f o r Board review was 
f i l e d May 9, 1988. Thus, t h e request was t i m e l y . See ORS 
656.289(3). However, t he r e c o r d f a i l s t o e s t a b l i s h t h a t c o p i e s o f 
th e requ e s t f o r review were m a i l e d t o a l l p a r t i e s t o t h e 
pr o c e e d i n g b e f o r e t h e Referee. See ORS 656.295(2). T h e r e f o r e , i n 
or d e r f o r t h e Board t o r e t a i n j u r i s d i c t i o n , t h e p a r t i e s must have 
r e c e i v e d a c t u a l n o t i c e ,of t h e request w i t h i n t h e s t a t u t o r y 
p e r i o d . See Z u r i c h I n s . Co. v. D i v e r s i f i e d Risk Management, 300 
Or 47, 51 (1 9 8 5 ) ; Argonaut Insurance Co. v. K i n g , s u p r a . 

We conclude t h a t each o f t h e t h r e e employers r e c e i v e d 
a c t u a l n o t i c e of t h e request w i t h i n 30 days o f th e Referee's 
A p r i l 13, 1988 o r d e r . T h i s c o n c l u s i o n i s based on t h e f o l l o w i n g 
a n a l y s i s . 

Coos-Curry r e c e i v e d a copy o f t h e Board's l e t t e r 
acknowledging t h e request f o r review on May 12, 1988. A l t h o u g h 
i t s i n s u r e r , SAIF, d i d not r e c e i v e a c t u a l n o t i c e u n t i l May 17, 
1988, t h e r e i s no c o n t e n t i o n t h a t SAIF has been p r e j u d i c e d by not 
d i r e c t l y r e c e i v i n g a copy of c l a i m a n t ' s request f o r review or t h e 
Board's acknowledgment. Absent such a f i n d i n g , we h o l d t h a t 
Coos-Curry's t i m e l y a c t u a l n o t i c e of t h e request f o r review i s 
adequate compliance w i t h ORS 656.295(2) i n s o f a r as t h e n o t i c e 
p e r t a i n s t o i t s i n t e r e s t s . Argonaut Insurance Co. v. K i n g , supra, 
pages 850-51; N o l l e n v. SAIF, supra. 

Hours & Ours r e c e i v e d a copy of t h e Board's 
acknowledgment l e t t e r , b ut does not r e c a l l t h e da t e . I n any 
ev e n t , i t s counsel r e c e i v e d t h e acknowledgment l e t t e r on May 12, 
1988, which i s w i t h i n t h e s t a t u t o r y 30-day p e r i o d . L a c k i n g a 
showing of p r e j u d i c e , we f i n d t h a t t h i s a c t u a l n o t i c e o f t h e 
requ e s t f o r review i s adequate compliance w i t h ORS 656.295(2) 
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i n s o f a r as the n o t i c e p e r t a i n s t o Hours & Ours' i n t e r e s t . 
Argonaut I n s u r a n c e Co. v. King/ supra, pages 850-51 ; N o l l e n v. 
SAIF, supra. 

B a s s e t t - H y l a n d d i d not r e c e i v e n o t i c e of t h e request f o r 
review u n t i l June 23, 1988, when i t r e c e i v e d a copy of i t s 
counsel's f i l e . As p r e v i o u s l y d i s c u s s e d , SAlF's f i r s t n o t i c e of 
the r equest o c c u r r e d on May 17, 1988. Thus, b o t h B a s s e t t - H y l a n d 
and i t s i n s u r e r r e c e i v e d a c t u a l n o t i c e of t h e request f o r Board 
review more th a n 30 days a f t e r t h e Referee's A p r i l 13, 1988 o r d e r . 

The r e c o r d i s u n c l e a r c o n c e r n i n g when Ba s s e t t - H y l a n d ' s 
counsel r e c e i v e d a c t u a l n o t i c e o f t h e request f o r r e v i e w . I t s 
counsel s t a t e s t h a t , t o t h e best of h i s r e c o l l e c t i o n , he r e c e i v e d 
a c t u a l knowledge of t h e re q u e s t on Monday May 16, 1988, when he 
reviewed t h e Board's acknowledgment l e t t e r . Y et, t h e da t e of 
counsel f o r Bas s e t t - H y l a n d ' s n o t i c e of t h e re q u e s t cannot be 
c o n c l u s i v e l y . d e t e r m i n e d because the Board's l e t t e r was not 
date-stamped by h i s o f f i c e . Moreover, i t i s u n c l e a r when t h e 
acknowledgment was d e p o s i t e d i n Bas s e t t - H y l a n d ' s c o u n s e l ' s Post 
O f f i c e Box. Rather than being r e c e i v e d d u r i n g t h e "May 14 - 15 
weekend," as counsel f o r B a s s e t t - H y l a n d s u s p e c t s , i t i s e n t i r e l y 
p o s s i b l e t h a t t h e May 1 1 , 1988 acknowledgment was d e p o s i t e d by, a t 
l e a s t , F r i d a y May 13, 1988, which i s w i t h i n 30 days of t h e 
Referee's A p r i l 13, 1988 o r d e r . 

As a moving p a r t y , B a s s e t t - H y l a n d has t h e burden o f 
p r o o f . See Glenn L. Woodraska, 40 Van N a t t a 1091 (August 30, 
1988); Tim J. M c A u l i f f e , 37 Van N a t t a 76 (1985). A f t e r c o n d u c t i n g 
our r e v i e w o f t h i s r e c o r d , we conclude t h a t i t has f a i l e d t o 
e s t a b l i s h t h a t i t s counsel d i d not r e c e i v e a copy of t h e Board's 
acknowledgment l e t t e r on or b e f o r e May 13, 1988. Consequently, we 
f i n d t h a t i t i s more p r o b a b l e t h a n not t h a t c ounsel f o r 
B a s s e t t - H y l a n d r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r 
review w i t h i n t h e s t a t u t o r y 30-day p e r i o d . F u r t h e r m o r e , l a c k i n g a 
showing of p r e j u d i c e , we h o l d t h a t t h i s t i m e l y a c t u a l n o t i c e o f 
the r e q u e s t f o r re v i e w i s adequate compliance w i t h ORS 656.295(2) 
i n s o f a r as t h e n o t i c e p e r t a i n s t o Ba s s e t t - H y l a n d ' s i n t e r e s t s . 
Argonaut I n s u r a n c e Co. v. K i n g , s u p r a , pages 850-51; N o l l e n v. 
SAIF, supra. 

A c c o r d i n g l y , t h e mot i o n t o d i s m i s s i s d e n i e d . Inasmuch 
as t h e b r i e f i n g schedule was t o l l e d pending our d e c i s i o n 
c o n c e r n i n g t h i s m o t i o n , a new schedule s h a l l be implemented. 
T h e r e f o r e , c l a i m a n t ' s a p p e l l a n t ' s b r i e f s h a l l be due 14 days from 
th e date of t h i s o r d e r . The i n s u r e r s ' respondent's b r i e f s s h a l l 
be due 14 days from t h e date of m a i l i n g of c l a i m a n t ' s b r i e f . 
C l a i m a n t ' s r e p l y b r i e f , i f any, s h a l l be due 7 days from t h e da t e 
of m a i l i n g o f t h e l a t e s t t i m e l y s u b m i t t e d respondent's b r i e f . 
T h e r e a f t e r , t h i s case w i l l be docketed f o r r e v i e w . 

JAMES C. PERSHALL, C l a i m a n t WCB 86-11016 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 20, 1988 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Q u i l l i n a n ' s o r d e r 
t h a t upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a c e r v i c a l c o n d i t i o n . The i n s u r e r c r o s s - r e q u e s t s r e v i e w , 
a r g u i n g t h a t t h e Referee e r r e d i n assessing a p e n a l t y f o r t h e l a t e 
p r o v i s i o n of m e d i c a l documents t o c l a i m a n t ' s a t t o r n e y . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 
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ISSUE 

The i s s u e s on review a r e . a g g r a v a t i o n and the i m p o s i t i o n 
of a p e n a l t y f o r the l a t e p r o v i s i o n of medical documents where no 
compensation was due. 

FACTS 

Claimant compensably i n j u r e d h i s r i g h t f o o t and c e r v i c a l 
s p i n e on November 20, 1982, w h i l e w o r k i n g as a m i l l w r i g h t . He 
s l i p p e d w h i l e s t a n d i n g on a l a d d e r and dropped a s e c t i o n of 
movable g r a t i n g on h i s f o o t . I n i t i a l l y he was . t r e a t e d f o r a 
contused r i g h t f o o t . On December 3, 1982, he sought emergency 
t r e a t m e n t f o r h i s c e r v i c a l c o n d i t i o n . Dr..Peterson, emergency 
room p h y s i c i a n , diagnosed c e r v i c a l o s t e o a r t h r i t i s w i t h s u b l u x a t i o n 
of C3-4. X-rays r e v e a l e d a p o s s i b l e p r e e x i s t i n g c e r v i c a l 
s u b l u x a t i o n , marked c e r v i c a l s p i n e d e g e n e r a t i o n w i t h a goose neck 
c o n f i g u r a t i o n and n a r r o w i n g a t the i n t e r s p a c e s . 

On December 3, 1982, c l a i m a n t was r e f e r r e d t o 
Dr. Woolpert, o r t h o p e d i c surgeon. Dr. Woolpert diagnosed c h r o n i c 
d e g e n e r a t i v e c e r v i c a l change and an o l d s u b l u x a t i o n which p r o b a b l y 
was aggravated by h i s f a l l . Claimant was t r e a t e d c o n s e r v a t i v e l y 
w i t h a r i g i d neck brace. He was t h e r e a f t e r h o s p i t a l i z e d due t o 
morning numbness i n h i s l e f t arm. Claimant was t r e a t e d w i t h 
c e r v i c a l t r a c t i o n . Dr. S t r e i t z , o r t h o p e d i s t , examined c l a i m a n t 
d u r i n g h i s h o s p i t a l i z a t i o n . He diagnosed severe d e g e n e r a t i v e 
a r t h r o s i s of the c e r v i c a l s p i n e , w i t h s u b l u x a t i o n a t C5-6. 
Dr. S t r e i t z recommended c o n s e r v a t i v e t r e a t m e n t u n t i l c l a i m a n t ' s 
c e r v i c a l s t r a i n - l i k e symptoms and n o n l o c a l i z e d r a d i c u l a r symptoms 
su b s i d e d . 

On January 21, 1983, t h e i n s u r e r p a r t i a l l y denied 
c l a i m a n t ' s p r e e x i s t i n g c e r v i c a l d e g e n e r a t i v e d i s e a s e . 

On February 8, 1983, Dr. M a r t i n e z , surgeon, examined 
c l a i m a n t and diagnosed an u n s t a b l e a n t e r i o r s u b l u x a t i o n of t h e 
C5-6 v e r t e b r a e . Claimant had s u b t l e s i g n s of s p i n a l c o r d 
compression. Dr. M a r t i n e z recommended a tomography of t h e 
c e r v i c a l s p i n e and a s k u l l tong r e d u c t i o n , f o l l o w e d by p o s t e r i o r 
c e r v i c a l w i r i n g and f u s i o n . Dr. Woolpert c o n c u r r e d . 

On February 25, 1983, c l a i m a n t underwent a p o s t e r i o r 
c e r v i c a l w i r i n g and f u s i o n a t C5-6. I n March 1983 c l a i m a n t 
s u f f e r e d from p o s t - s u r g e r y tongue, l e f t s i d e thumb, and index 
f i n g e r numbness. He was t r e a t e d c o n s e r v a t i v e l y w i t h a hard neck 
c o l l a r . 

I n A p r i l 1983, c l a i m a n t had l e f t upper l i m b f u n c t i o n 
d i f f i c u l t i e s , i n c l u d i n g l e f t hand g r i p weakness, l e f t decreased 
b i c e p and t r i c e p j e r k r e f l e x e s , and h y p e r e s t h e s i a i n v o l v i n g t h e 
l e f t thumb and index f i n g e r . X-rays r e v e a l e d a p e r s i s t e n t 
s u b l u x a t i o n of C5 over C6. 

The January 21, 1983 p a r t i a l d e n i a l of c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n was set a s i d e by a p r i o r Referee's May 31, 1983 
o r d e r . 

I n June 1983, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e l e f t hand 
weakness, and numbness of the l e f t f o r e a r m . However, h i s neck 
p a i n had n e a r l y subsided and h i s o v e r a l l c o n d i t i o n had improved. 
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Claimant c o n t i n u e d t o exp e r i e n c e p e r s i s t e n t c e r v i c a l 
r a d i c u l o p a t h y i n June 1983. He was deemed m e d i c a l l y s t a t i o n a r y 
even though h i s s u b l u x a t i o n p e r s i s t e d . 

Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated 
November 3, 1983, awarding 25 p e r c e n t (80 degrees) unscheduled 
permanent d i s a b i l i t y r e s u l t i n g from h i s neck i n j u r y , and 40 
p e r c e n t (76.80 degrees) scheduled d i s a b i l i t y due t o t h e l o s s o f 
use o f h i s l e f t arm. 

On May 29, 1984, c l a i m a n t was e v a l u a t e d by t h e Southern 
Oregon Pain Center. The e v a l u a t i n g p h y s i c i a n s recommended t h a t 
c l a i m a n t p a r t i c i p a t e i n a body mechanics course designed t o 
m a i n t a i n h i s s e l f - c a r e f u n c t i o n . F u r t h e r , they found c l a i m a n t ' s 
l e f t upper e x t r e m i t y t o be almost n o n f u n c t i o n a l . 

On January 27, 1984, c l a i m a n t began e x p e r i e n c i n g 
moderate t o severe c e r v i c a l r a d i c u l o p a t h y . Dr. Sacks r e l e a s e d 
c l a i m a n t from work. 

An e x t e n t h e a r i n g was h e l d on November 7, 1984. The 
Referee's o r d e r dated January 24, 1985, found c l a i m a n t p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . By Order on Review, dated August 29, 1985, 
th e Board r e v e r s e d t he Referee and reduced c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award t o 75 p e r c e n t . I t made no change i n 
the scheduled award. On May 21, 1986, the Court of Appeals 
a f f i r m e d w i t h o u t o p i n i o n . On September 16, 1986, t h e Supreme 
Court denied c l a i m a n t ' s p e t i t i o n f o r review. 

On September 10, 1985, c l a i m a n t was examined by 
Dr. Wheeler, i n t e r n i s t . Dr. Wheeler diagnosed n e u r o l o g i c 
d y s f u n c t i o n as a r e s u l t of c l a i m a n t ' s c e r v i c a l c o n d i t i o n , but 
noted t h a t h i s exaggerated and i n a p p r o p r i a t e responses made i t 
d i f f i c u l t t o de t e r m i n e t he exact n a t u r e of h i s im p a i r m e n t s . 

I n January 1986, c l a i m a n t underwent r i g h t h i p 
replacement s u r g e r y as a r e s u l t of a p r e e x i s t i n g c o n d i t i o n , 
r e p l a c i n g an e a r l i e r h i p p r o s t h e s i s . Dr. P a t t e r s o n , n e u r o l o g i s t , 
performed a pre-op n e u r o l o g i c a l e x a m i n a t i o n . He recommended an 
EMG t o dete r m i n e whether c l a i m a n t had an entrapment neuropathy i n 
h i s arm. 

I n June 1986, c l a i m a n t began t r e a t i n g w i t Dr. Gombert, 
surgeon, due t o headaches and r i g h t arm p a i n . Dr. Gombert 
requested reopening of c l a i m a n t ' s c l a i m on J u l y 9, 1986, due t o a 
worsening of h i s c o n d i t i o n . 

On August 4, 1986, t h e employer denied c l a i m a n t ' s 
a g g r a v a t i o n c l a i m on the ground t h a t h i s compensable . c o n d i t i o n had 
not worsened. 

On November 7, 1986, Dr. W i l s o n , n e u r o l o g i s t , conducted 
an independent m e d i c a l e x a m i n a t i o n . Dr. Wi l s o n concluded t h a t 
c l a i m a n t ' s c o n d i t i o n had not changed. 

A February 1987 nere c o n d u c t i o n study showed i n c r e a s e d 
neuropathy. 

Claimant has not worked s i n c e he s u f f e r e d h i s 
compensable i n j u r y . 

C l a i m a n t ' s c o n d i t i o n has not worsened. 
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CONCLUSIONS OF LAW 

The Referee a f f i r m e d t h e employer's d e n i a l and found 
t h a t c l a i m a n t ' s c o n d i t i o n had not worsened. She found t h a t 
c l a i m a n t ' s symptoms and c o n d i t i o n had not changed s i n c e t h e l a s t 
arrangement of compensation. F u r t h e r , c l a i m a n t ' s symptoms were 
th e same ones he d e s c r i b e d a t h i s e x t e n t h e a r i n g i n November 1984. 

A g g r a v a t i o n 

I n o rder t o p r e v a i l on h i s a g g r a v a t i o n c l a i m , c l a i m a n t 
must prove t h a t h i s u n d e r l y i n g c o n d i t i o n or symptoms have worsened 
s i n c e August 29, 1985, t h e date of the l a s t award or arrangement 
of compensation so t h a t he has s u f f e r e d an a d d i t i o n a l l o s s o f 
e a r n i n g c a p a c i t y , and t h a t t h e worsening i s r e l a t e d t o t h e 
compensable i n j u r y . Smith v. SAIF, 302 Or 396 (198 6 ) ; Hoke v. 
L i b b y , McNeil & L i b b y , 73 Or App 44 (1985). I n cases of scheduled 
d i s a b i l i t y , more d i s a b l e d means an i n c r e a s e d l o s s or use of t h a t 
body p a r t . I n t e r n a t i o n a l Paper Co. v. Tur n e r , 84 Or App 248, 250 
n . l ( 1 9 8 7 ) . 

Claimant argues t h a t t h e co n t i n u o u s worsening o f t h e 
n e u r o l o g i c a l f u n c t i o n i n h i s arms had i n c r e a s e d s u f f i c i e n t l y t o 
w a r r a n t an a g g r a v a t i o n . He r e l i e s on the o p i n i o n s of Dr.. Gombert, 
Dr. W i l s o n , and Dr. P a t t e r s o n t o support h i s c l a i m . 

Dr. Gombert opined t h a t c l a i m a n t had s u f f e r e d an 
a g g r a v a t i o n as a r e s u l t of i n c r e a s e d neck p a i n , headaches, and 
r i g h t arm numbness. O b j e c t i v e f i n d i n g s r e v e a l e d l e f t f o r e a r m 
muscle a t r o p h y , decreased b i c e p i t a l and t r i c e p i t a l r e f l e x e s , and a 
severe l o s s of l e f t hand g r i p power. He found t h a t c l a i m a n t ' s 
c o m p l a i n t s were c o n s i s t e n t w i t h t h e x-ray, f i n d i n g s , which r e v e a l e d 
an i n c r e a s i n g amount of i n t e r - v e r t e b r a l d i s c space n a r r o w i n g a t 
C5-6 s i n c e 1983. However, Dr. Gombert's February 1987 x-ray of 
c l a i m a n t ' s c e r v i c a l neck i n d i c a t e d l i t t l e change o v e r a l l s i n c e 
June 1986. 

Dr. P a t t e r s o n conducted a nerve c o n d u c t i o n study which 
r e v e a l e d t h a t c l a i m a n t s u f f e r e d from severe b i l a t e r a l c a r p a l 
t u n n e l syndrome. His r e p o r t does not i n d i c a t e whether t h i s 
c o n d i t i o n i s r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . 

Dr. W i l s o n t e s t i f i e d by d e p o s i t i o n . He co n c u r r e d w i t h 
Dr. P a t t e r s o n ' s i n t e r p r e t a t i o n of l e f t c a r p a l t u n n e l syndrome. 
However, he d i d not f i n d t h a t t h e nerve s t u d i e s demonstrated a 
r i g h t c a r p a l t u n n e l syndrome, but r a t h e r a problem i n t h e neck or 
elbow. He f u r t h e r opined t h a t c l a i m a n t had a c e r v i c a l 
r a d i c u l o p a t h y , which would p r o g r e s s i v e l y worsen. Dr. W i l s o n 
f u r t h e r found t h a t c l a i m a n t ' s EMG f i n d i n g s were not c o n s i s t e n t 
w i t h h i s l e f t arm weakness, g l o v e a n e s t h e s i a or h y p e r e s t h e s i a , and 
a t t e n t i o n t r e m o r . Dr. Wil s o n viewed c l a i m a n t ' s c e r v i c a l x-rays o f 
February 1987, and noted no measurable change as compared t o h i s 
e a r l i e r x - r a y s . F u r t h e r , he found t h a t c l a i m a n t had shown no 
c l i n i c a l d e t e r i o r a t i o n s i n c e c l a i m c l o s u r e . 

Claimant t e s t i f i e d t h a t h i s c o n d i t i o n was worse t h a n i t 
had been a t the ti m e of h i s 1985 h e a r i n g . S p e c i f i c a l l y , he 
s u f f e r s from neck p a i n , headaches, r i g h t arm numbness, t r e m o r s i n 
h i s l e f t hand, and d i z z i n e s s a s s o c i a t e d w i t h f a l l i n g . He takes 
p r e s c r i p t i o n and o v e r - t h e - c o u n t e r m e d i c a t i o n t o c o n t r o l h i s p a i n . 

The i n s u r e r contends t h a t these symptoms are e x a c t l y t h e 
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same as those he t e s t i f i e d t o a t h i s January 1985 e x t e n t h e a r i n g . 
We agree t h a t t h e symptoms are s i m i l a r . 

I n view of the c o m p l e x i t y of c l a i m a n t ' s c o n d i t i o n , we 
c o n s i d e r a w e l l - r e a s o n e d and thorough a n a l y s i s c r i t i c a l t o the 
r e l a t i v e p e r s u a s i v e n e s s of a p h y s i c i a n ' s o p i n i o n . Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . 

We are unpersuaded by Dr. Gombert's o p i n i o n t h a t 
c l a i m a n t s u f f e r e d an a g g r a v a t i o n . We note t h a t Dr. Gombert d i d 
not b e g i n t r e a t i n g c l a i m a n t u n t i l June 1986, f o u r years a f t e r h i s 
i n j u r y and almost one year f o l l o w i n g h i s l a s t arrangement o f 
compensation. F u r t h e r , Dr. Gombert's o p i n i o n was based s o l e l y on 
c l a i m a n t ' s h i s t o r y , as evidenced by h i s June 3, 1986 c h a r t n o t e . 
There i s no i n d i c a t i o n t h a t Dr. Gombert reviewed c l a i m a n t ' s 
m e dical r e p o r t . A d d i t i o n a l l y , the m e d i c a l evidence e s t a b l i s h e s no 
r e l a t i o n s h i p between the r a d i c u l o p a t h y symptoms and t h e 
compensable c o n d i t i o n . Dr. Wilson's o p i n i o n i s couched i n terms 
of mere p o s s i b i l i t y t h a t c l a i m a n t ' s c a r p a l t u n n e l or median nerve 
impingement i s r e l a t e d t o , h i s compensable c o n d i t i o n , and, 
Dr. P a t t e r s o n ' s o p i n i o n o f f e r s no e x p l a n a t i o n as t o t h e cause of 
c l a i m a n t ' s r a d i c u l o p a t h y . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o 
prove t h a t h i s c o n d i t i o n has worsened. F u r t h e r , he has f a i l e d t o 
prove t h a t t h e r a d i c u l o p a t h y symptoms are r e l a t e d t o h i s 
compensable i n j u r y or have r e s u l t e d i n a d d i t i o n a l l o s s of e a r n i n g 
c a p a c i t y or a d d i t i o n a l l o s s of f u n c t i o n or use of e i t h e r arm. 

P e n a l t y 

The Referee assessed a $100 p e n a l t y and a $100 a t t o r n e y 
f e e a g a i n s t t h e i n s u r e r f o r i t s l a t e t r a n s m i t t a l of a m e d i c a l 
r e p o r t t o c l a i m a n t ' s a t t o r n e y , because i t o f f e r e d no e x p l a n a t i o n 
f o r i t s a c t i o n , and t h e r e f o r e was unreasonable. We d i s a g r e e on 
t h e assessment of a p e n a l t y . 

A t t o r n e y f e e s can be awarded f o r d i s c l o s u r e v i o l a t i o n s 
and are not c o n t i n g e n t on "amount then due." They ar e payable by 
v i r t u e of unreasonable d e l a y a l o n e . P e n a l t i e s , on t h e o t h e r hand, 
can o n l y be assessed when t h e r e i s an amount "then due"-on which 
t o assess such p e n a l t y . ORS 656.262(10); OAR 438-07-015(2); 
M i s c h e l v. P o r t l a n d General E l e c t r i c , 89 or App 140 ( 1 9 8 7 ) . Here, 
t h e r e was no amount then due upon which t o assess a p e n a l t y , and 
t h e r e f o r e such an assessment was improper. 

'ORDER 

The Referee's o r d e r dated May 14, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The i n s u r e r ' s a g g r a v a t i o n d e n i a l i s 
u p h e l d . The Board approves a c l i e n t - p a i d f e e t o t h e i n s u r e r ' s 
a t t o r n e y , not t o exceed $937. 

PENNY C. STOUT, C l a i m a n t WCB 87-01516 
Max Rae, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 0 , 1988 
G a i l Gage ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant r e q u e s t s review of Referee Howell's o r d e r 
t h a t : (1) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of her 
o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l hand, f o r e a r m and arm 
c o n d i t i o n s ; (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
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an a l l e g e d unreasonable d e n i a l ; and ( 3 ) denied c l a i m a n t ' s m o t i o n 
t o keep t h e r e c o r d open f o r r e c e i p t of an a d d i t i o n a l r e p o r t from 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

ISSUES 

(1) C o m p e n s a b i l i t y . 

(2) P e n a l t i e s and a t t o r n e y f e e s . 

( 3 ) The Referee's e v i d e n t i a r y r u l i n g . 

(4) Remand. 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board a f f i r m s and adopts the Referee's c o n c l u s i o n s 
of law, and makes t h e f o l l o w i n g comments r e g a r d i n g t h e Referee's 
e v i d e n t i a r y r u l i n g and c l a i m a n t ' s request f o r remand. 

Claimant requested an Expedite d Hearing under OAR 
438-06-011. T h i s request i n c l u d e s a r e p r e s e n t a t i o n t h a t c l a i m a n t 
i s p r epared t o proceed w i t h a h e a r i n g upon not l e s s than t e n days 
n o t i c e . Claimant chose t h i s avenue, r a t h e r than t h e u s u a l 
d o c k e t i n g p r o c e d u r e . The Referee n o t e d , when r u l i n g on t h e motion 
f o r c o n t i n u a n c e , t h a t t h e evidence c l a i m a n t d e s i r e d t o o b t a i n was 
reasonably o b t a i n a b l e b e f o r e t h e h e a r i n g , g i v e n t h e f a c t s o f t h i s 
case, t h e c l a i m must stand or f a l l on the evidence a v a i l a b l e a t 
the t i m e of the h e a r i n g . Her request t o leave t h e r e c o r d open was 
p r o p e r l y d e n i e d . The Referee d i d not exceed h i s d i s c r e t i o n . 

Claimant now contends t h a t t h e r e c o r d was i n s u f f i c i e n t l y 
developed because i t d i d not i n c l u d e t h e r e p o r t from her t r e a t i n g 
p h y s i c i a n f o r which she sought t o h o l d t h e r e c o r d open. That 
r e p o r t was t o have countered t h e d i a g n o s t i c t e s t s which i n d i c a t e d 
normal nerve c o n d u c t i o n i n c l a i m a n t ' s w r i s t s and hands. That i s a 
d i a g n o s t i c i s s u e . Because we a f f i r m t h e Referee's f i n d i n g t h a t 
c l a i m a n t has not s u s t a i n e d her burden of p r o o f of c a u s a l 
c o n n e c t i o n , our d e c i s i o n would not be a l t e r e d by d i a g n o s t i c 
r e p o r t s . Claimant's motion f o r remand i s den i e d . 

ORDER 

The Referee's order dated A p r i l 29, 1987 i s a f f i r m e d . 

BRYON K. THOMAS, C l a i m a n t WCB 86-16743 
H a r p e r , L e o & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1988 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review of Referee Knapp's o r d e r t h a t : 
(1) upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s r i g h t a n k l e ; and (2) upheld t h e i n s u r e r ' s p a r t i a l d e n i a l 
of c l a i m a n t ' s c u r r e n t l e f t knee c o n d i t i o n . The i s s u e s on review 
are a g g r a v a t i o n and c o m p e n s a b i l i t y . Because c l a i m a n t d i d not f i l e 
an a p p e l l a n t ' s b r i e f , t h e i n s u r e r chose not t o submit a 
respondent's b r i e f . We a f f i r m . 
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FINDINGS OF FACT 

On August 10, 1984, c l a i m a n t , a then 2 1 - y e a r - o l d 
l a b o r e r , was compensably i n j u r e d when he caught h i s r i g h t f o o t 
between t h e g r a t e s over a f l o o r d r a i n , i n v e r t i n g h i s a n k l e . 
Claimant sought t r e a t m e n t t h a t day from Dr. E n d i c o t t , MD, who 
diagnosed a n k l e s p r a i n , a u t h o r i z e d t i m e l o s s and i n i t i a t e d 
c o n s e r v a t i v e care t h a t i n c l u d e d r e s t , p h y s i c a l t h e r a p y and use o f 
a brace. Claimant was r e l e a s e d t o r e g u l a r work on October 15, 
1984. 

However, c l a i m a n t changed t r e a t i n g p h y s i c i a n s . and began 
t r e a t i n g w i t h Dr. H o f f , o r t h o p e d i s t . Dr. H o f f noted a n k l e 
i n s t a b i l i t y and recommended s u r g e r y . R e c o n s t r u c t i v e l i g a m e n t 
s u r g e r y was performed i n February 1985. Dr. H o f f d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on J u l y 23, 1985 and r e l e a s e d him 
f o r m o d i f i e d work. He r e s t r i c t e d c l a i m a n t t o w a l k i n g and s t a n d i n g 
f o u r t o f i v e hours per day, w i t h r e s t p e r i o d s , and no l i f t i n g over 
25 pounds. 

Claimant r e t u r n e d t o work w i t h t h e employer as a q u a l i t y 
c o n t r o l i n s p e c t o r on August 12, 1985. He e x p e r i e n c e d p a i n and 
s w e l l i n g i n h i s f o o t , which caused him t o miss work on August 13. 
He worked on August 14, but r e p o r t e d t o t h e employer on August 15 
t h a t he was i l l and d i d not work. Claimant was t e r m i n a t e d on 
August 16 because of e x c e s s i v e absenteeism. V o c a t i o n a l a s s i s t a n c e 
which had been i n s t i t u t e d i n November 1985 was then t e r m i n a t e d 
because c l a i m a n t had l e f t s u i t a b l e employment f o r reasons not 
r e l a t e d t o h i s i n j u r y . 

C l a i m a n t ' s c l a i m was c l o s e d on August 23, 1985 w i t h a 20 
p e r c e n t scheduled permanent d i s a b i l i t y award. Claimant r e q u e s t e d 
a h e a r i n g on e x t e n t and v o c a t i o n a l r e h a b i l i t a t i o n . 

Dr. H o f f saw c l a i m a n t on September 3, 1985. His 
symptoms and e x a m i n a t i o n f i n d i n g s were unchanged. 

Dr. H o f f next saw c l a i m a n t on September 25, 1985. An 
i n j e c t i o n was a d m i n i s t e r e d which p r o v i d e d temporary r e l i e f . 
Dr. H o f f saw c l a i m a n t a g a i n on October 10 and October 28, 1985. 
He found g r e a t e r r e s t r i c t i o n of a n k l e d o r s i f l e x i o n and d i f f e r e n t 
p a i n l o c a t i o n , but had no f u r t h e r t r e a t m e n t t o o f f e r . 

Dr. Hoff saw c l a i m a n t again on December 10, 1985 and 
January 7, 1986 w i t h c o m p l a i n t s of i n c r e a s e d p a i n . E x a m i n a t i o n 
f i n d i n g s remained unchanged. 

On January 8, 1986, c l a i m a n t d i s m i s s e d h i s h e a r i n g 
r e q u e s t p u r s u a n t t o S t i p u l a t e d Order. I n r e t u r n , he r e c e i v e d an 
a d d i t i o n a l 15 p e r c e n t scheduled permanent d i s a b i l i t y . V o c a t i o n a l 
r e h a b i l i t a t i o n was not pursued. 

Dr. H o f f saw c l a i m a n t i n February and March 1986. On 
March 25, 1986, he r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
d e t e r i o r a t e d s i n c e h i s J u l y 1985 work r e l e a s e , and t h a t the 
a g g r a v a t i o n had o c c u r r e d around August 1, 1985. Claimant f i l e d a 
c l a i m f o r a g g r a v a t i o n . 

Claimant was examined by Dr. M c N e i l l , o r t h o p e d i s t , on 
May 27, 1986. He found no w o r s e n i n g , but a g r e a t d e a l of 
f u n c t i o n a l o v e r l a y . 
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The i n s u r e r denied c l a i m a n t ' s a g g r a v a t i o n c l a i m on 
May 29, 1986. 

On June 2, 1986, Dr. Hoff r e p o r t e d t o the i n s u r e r t h a t 
c l a i m a n t ' s c o n d i t i o n had been aggravated by h i s r e t u r n t o work i n 
August 1985, but t h a t he had remained s t a t i o n a r y s i n c e 
S e p t e m b e r s , 1985, and t h e p r e v i o u s r e s t r i c t i o n s remained t h e same. 

On August 25, 1986, Dr. Hoff r e p o r t e d c l a i m a n t was 
c o m p l a i n i n g about p a i n i n h i s l e f t knee, which c l a i m a n t a t t r i b u t e d 
t o h i s August 1984 i n j u r y . On October 13, 1986, Dr. H o f f r e p o r t e d 
t h a t c l a i m a n t had r e i n j u r e d h i s r i g h t a n k l e when h i s l e f t knee 
gave way, causing him t o i n v e r t h i s a n k l e . The d o c t o r noted 
tenderness and some l o s s of s e n s a t i o n i n the a n k l e . He diagnosed 
t h e l e f t l e g symptoms as caused by scar t i s s u e i n t h e knee. 

On November 7, 1986, the i n s u r e r denied c o m p e n s a b i l i t y 
of c l a i m a n t ' s l e f t knee c o n d i t i o n . 

Dr. M c N e i l l reexamined c l a i m a n t r e g a r d i n g h i s l e f t knee 
c o n d i t i o n on December 2, 1986. Dr. M c N e i l l doubted a c o n n e c t i o n 
between t h e c o n d i t i o n and t h e i n d u s t r i a l i n j u r y . 

Claimant has a p r i o r h i s t o r y o f an k l e i n j u r i e s s i n c e 
c h i l d h o o d . He has, a t d i f f e r e n t t i m e s , g i v e n d i f f e r e n t accounts 
of these i n j u r i e s . 

CONCLUSIONS OF LAW AND OPINION 

Claimant bears t he burden of p r o v i n g by a preponderance 
of t h e evidence t he v a l i d i t y of h i s c l a i m s . Hutcheson v. 
Weyerhaeuser, 288 Or 51 (1979). He contends t h a t t h e i n s u r e r ' s 
d e n i a l s f o r h i s r i g h t a n k l e a g g r a v a t i o n and l e f t knee c o n d i t i o n 
s h o u l d be o v e r t u r n e d and v o c a t i o n a l r e h a b i l i t a t i o n a l l o w e d . The 
i n s u r e r contends t h a t c l a i m a n t waived h i s r i g h t t o v o c a t i o n a l 
r e h a b i l i t a t i o n , and i s estopped t o c l a i m r i g h t a n k l e a g g r a v a t i o n 
o c c u r r i n g i n 1985, by v i r t u e of t h e S t i p u l a t e d Order si g n e d i n 
January 1986. The i n s u r e r a l s o contends t h a t c l a i m a n t has not 
borne h i s burden of p r o o f f o r h i s l e f t knee c o n d i t i o n . 

The Referee found t h a t c l a i m a n t had not c a r r i e d h i s 
burden of p r o o f r e g a r d i n g h i s l e f t knee c o n d i t i o n . We agree, and 
adopt t he Referee's c o n c l u s i o n s of law and o p i n i o n on t h i s i s s u e . 

The Referee found t h a t c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n 
o f h i s r i g h t a n k l e i n j u r y f a i l e d because t h e c o n d i t i o n had not 
worsened s i n c e t h e l a s t arrangement of compensation, January 8, 
1986. We agree w i t h t h e Referee. The evidence i n d i c a t e s he was 
worse b e f o r e t h e S t i p u l a t e d Order, not a f t e r . Claimant has not 
c a r r i e d h i s burden of p r o o f . 

The Board a f f i r m s t h e ord e r of t h e Referee. 

ORDER 

The Referee's o r d e r dated August 26, 1987 i s a f f i r m e d . 
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PAUL D. THOMPSON, C l a i m a n t WCB 86-0 9 1 1 8 
S. D a v i d E v e s , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 20, 1988 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The i n s u r e r r e q u e s t s review o f Referee Seymour's o r d e r 
t h a t awarded c l a i m a n t ' s a t t o r n e y $750 as a reasonable a t t o r n e y f e e 
f o r s e r v i c e s rendered p r i o r t o h e a r i n g i n o b t a i n i n g r e s c i s s i o n of 
the i n s u r e r ' s d e n i a l o f medical s e r v i c e s . The i s s u e i s a t t o r n e y 
f e e s . We d i s m i s s t h e request f o r review f o r l a c k of j u r i s d i c t i o n . 

ISSUE 

Whether t h e Board has j u r i s d i c t i o n t o address t h e i s s u e 
of t h e amount of an a t t o r n e y f e e awarded by t h e Referee under ORS 
656. 386 ( 1 ) . 

FINDINGS OF FACT 

Claimant had a c a r p a l t u n n e l c o n d i t i o n which was 
accepted by t h e i n s u r e r . On June 20, 1986, a D e t e r m i n a t i o n Order 
i s s u e d which awarded no permanent p a r t i a l d i s a b i l i t y . Claimant 
requested a h e a r i n g on t h e D e t e r m i n a t i o n Order. The i n s u r e r 
s u b s e q u e n t l y i s s u e d two d e n i a l l e t t e r s of me d i c a l b e n e f i t s from 
which c l a i m a n t f i l e d s u pplemental r e q u e s t s f o r h e a r i n g . 

A p p r o x i m a t e l y f o u r months l a t e r , on March 24, 1987, t h e 
i n s u r e r r e s c i n d e d i t s d e n i a l s . T h i s r e s c i s s i o n o c c u r r e d 
a p p r o x i m a t e l y one month p r i o r t o t h e scheduled h e a r i n g on t h e 
d e n i a l s and t h e D e t e r m i n a t i o n Order. The p a r t i e s s u b s e q u e n t l y 
s e t t l e d t h e d i s a b i l i t y q u e s t i o n . However, t h e p a r t i e s c o u l d not 
agree on t h e amount of a t t o r n e y f e e s which t h e i n s u r e r s h o u l d pay 
f o r t h e s e t t i n g a s i d e of t h e d e n i a l s . Consequently, i n a summary 
d e t e r m i n a t i o n p u r s u a n t t o former OAR 438-47-015 [now OAR 
43 8 - 1 5 - 0 3 0 ( 1 ) ] , t h e Referee o r d e r e d t h a t c l a i m a n t ' s a t t o r n e y be 
p a i d an a t t o r n e y f e e i n t h e amount of $750. 

The i n s u r e r t i m e l y f i l e d a request f o r Board r e v i e w o f 
the Referee's o r d e r on t h e b a s i s t h a t t h e a t t o r n e y f e e award was 
e x c e s s i v e . No o t h e r i s s u e s were r a i s e d . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , t h e p a r t i e s argue o n l y t h e m e r i t s o f t h e 
Referee's a t t o r n e y f e e award. We con c l u d e , however, t h a t we l a c k 
j u r i s d i c t i o n t o rev i e w t h e m e r i t s . 

I n G r e e n s l i t t v. C i t y of Lake Oswego, 305 Or 530, 533-34 
( 1 9 8 8 ) , t h e Court r u l e d t h a t when a c l a i m a n t p r e v a i l s b e f o r e a 
Referee on t h e d e n i a l of a c l a i m f o r compensation and t h e Referee 
awards t h e c l a i m a n t ' s a t t o r n e y a f e e under ORS 656.386(1), t h e 
Board i s w i t h o u t j u r i s d i c t i o n t o e n t e r t a i n an appeal r e g a r d i n g t h e 
amount of t h e f e e i f t h e d e n i a l was not a l s o appealed on t h e 
m e r i t s . Review of t h e a t t o r n e y f e e i n such cases must i n s t e a d be 
sought i n t h e a p p r o p r i a t e c i r c u i t c o u r t under ORS 656. 3 8 8 ( 2 ) . I d . 
a t 534. 

The Referee i n th e p r e s e n t case awarded a t t o r n e y f e e s 
f o r s e r v i c e s rendered i n c i d e n t t o the r e v e r s a l of a d e n i a l o f 
med i c a l b e n e f i t s . The Referee c i t e d no a u t h o r i t y f o r t h e award 
o t h e r than former OAR 438-47-015 [now OAR 43 8 - 1 5 - 0 3 0 ( 1 ) ] . The 
o n l y a u t h o r i t y f o r such a fe e would be ORS 656.386(1). The 
i n s u r e r sought Board r e v i e w . The o n l y i s s u e b e f o r e t h e Board i s 
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t h e amount of t h e a t t o r n e y f e e awarded by t h e Referee. Under 
these c i r c u m s t a n c e s , t he Supreme Court's d e c i s i o n i n G r e e n s l i t t 
mandates d i s m i s s a l of the i n s u r e r ' s request f o r r e v i e w . 

Inasmuch as t h e i n s u r e r ' s request i s dismi s s e d p r i o r t o 
a d e c i s i o n on t h e m e r i t s , c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y 
f e e . A g r i p a c , I n c . v. K i t c h e l , 73 Or App 132 (19 8 5 ) ; Matthew W. 
Johnson, 40 Van Nat t a 393 (1988). 

IT IS SO ORDERED. -

ELEANOR M. THURSTON, C l a i m a n t WCB 86-05028 & 86-15156 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1988 
Nancy Meserow, D e f e n s e A t t o r n e y ' O r d e r on R e v i e w 
M eyers & T e r r a l l , D e f e n s e A t t o r n e y s 

Reviewed by Board Members C r i d e r and F e r r i s . 

Wausau Insurance Company req u e s t s review of those 
p o r t i o n s of Referee Galton's order t h a t : (1) set as i d e i t s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l l o w back c o n d i t i o n ; and (2) 
upheld t h e s e l f - i n s u r e d employer's "new i n j u r y " d e n i a l f o r the 
same c o n d i t i o n ; and (3) d i r e c t e d i t t o pay o n e - h a l f t h e c o s t s 
r e l a t i n g t o the d e p o s i t i o n of c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
A l t h o u g h c l a i m a n t has not f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , she 
argues t h a t Wausau should be s o l e l y r e s p o n s i b l e f o r t h e c o s t s of 
the a f o r e m e n t i o n e d d e p o s i t i o n . We r e v e r s e on the r e s p o n s i b i l i t y 
and d e p o s i t i o n i s s u e s . 

ISSUES 

1. ' Whether c l a i m a n t s u s t a i n e d a "new i n j u r y " or an 
a g g r a v a t i o n of her February 1984 low back i n j u r y , as a r e s u l t of 
her work a c t i v i t i e s i n e a r l y 1986. 

2. The proper apportionment of t h e c o s t s r e l a t i n g t o 
t h e d e p o s i t i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

FINDINGS OF FACT 

Claimant began work i n g f o r t h e employer as a bus d r i v e r 
i n 1976. The employer was i n s u r e d by Wausau u n t i l J u l y 1985, when 
i t became s e l f - i n s u r e d . I n February 1984, w h i l e Wausau was a t 
r i s k , c l a i m a n t s u s t a i n e d a compensable low back i n j u r y . S h o r t l y 
t h e r e a f t e r , she was examined by Dr. Mason, her t r e a t i n g surgeon. 
Mason diagnosed a h e r n i a t e d lumbar d i s c a t L5-S1 and performed a 
lumbar laminectomy. 

I n June 1984, Mason noted t h a t c l a i m a n t was 
"asymptomatic" and t h a t she had "resumed a l l of her normal 
a c t i v i t i e s . . . ." Claimant r e t u r n e d t o her bus d r i v i n g j o b i n 
th e f a l l of 1984, w i t h o u t apparent d i f f i c u l t y . I n February 1985, 
she was reexamined by Mason r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y w i t h no s i g n i f i c a n t n e u r o l o g i c a l d i s a b i l i t y . 

A D e t e r m i n a t i o n o r d e r c l o s e d t h e c l a i m i n A p r i l 1985, 
awarding c l a i m a n t 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n February 1986, c l a i m a n t was unable t o c o n t i n u e 
w o r k i n g due t o renewed low back p a i n . She sought t r e a t m e n t from 
Mason, who noted i n t e r a l i a : 
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"This [ c l a i m a n t ] has had a lumbar laminectomy 
i n February of 1984 r e s u l t i n g i n good r e l i e f 
o f her p a i n and she has s i n c e r e t u r n e d t o work 
d r i v i n g a sc h o o l bus. She was asymptomatic 
u n t i l one week ago. At t h a t t i m e , she had 
been d r i v i n g on a steady b a s i s and had some 
d i s c o m f o r t i n t h e l e f t h i p . " 

A f t e r r e v i e w i n g CTS scan r e s u l t s , Mason diagnosed t r o c h a n t e r i c 
b u r s i t i s and opined t h a t t h e b u r s i t i s c o n d i t i o n was "a med i c a l 
problem s e p a r a t e from t h e [ p r e v i o u s ] lumbar problem. . . . " 

I n September 1986, Mason r e p o r t e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s i n e a r l y 1986 had r e s u l t e d i n an a g g r a v a t i o n of her 
1984 i n j u r y . Subsequently, Mason was deposed. Asked t o e x p l a i n 
h i s r e p o r t of September 1986, Mason t e s t i f i e d : 

"What t h i s l e t t e r s t a t e s . . . i s d i f f i c u l t t o 
i n t e r p r e t because what we're d e a l i n g w i t h i s 
two s e p a r a t e m e d i c a l phenomena o c c u r r i n g i n a 
s i n g l e p a t i e n t . 

. . . [T] h e a c t i v i t i e s t h a t t h i s p a t i e n t has 
been undergoing d u r i n g 1986 has [ s i c ] been a 
s i g n i f i c a n t cause f o r her b u r s i t i s which was 
u l t i m a t e l y t h e d i a g n o s i s made i n February o f 
1986. The same a c t i v i t i e s . . . a l s o v e r y 
l i k e l y have had an e f f e c t on her lumbar 
s p i n e . . . . " 

On November 2 1 , 1986, t h e employer s u b m i t t e d E x h i b i t s 1 
t h r o u g h 39 " f o r i n c l u s i o n i n t h e r e c o r d . " E x h i b i t s 33 and 37 were 
r e p o r t s w r i t t e n by Mason. On November 24, 1986, Wausau s u b m i t t e d , 
i n t e r a l i a , E x h i b i t 37 " f o r a d d i t i o n a l i n c l u s i o n i n t h e r e c o r d . " 
On December 3, 1986, c l a i m a n t n o t i f i e d Wausau t h a t i f i t i n t e n d e d 
t o r e l y on E x h i b i t 37, she wished t o cross-examine Mason e i t h e r by 
d e p o s i t i o n or a t t h e h e a r i n g . S h o r t l y t h e r e a f t e r , Wausau i n f o r m e d 
c l a i m a n t t h a t i t d i d not i n t e n d t o r e l y on E x h i b i t 37. The next 
day, Mason was deposed. At t h e h e a r i n g , which t o o k p l a c e on 
December 16, 1986, t h e employer o f f e r e d i n t o evidence E x h i b i t s 1 
t h r o u g h 39 and Mason's d e p o s i t i o n . A f t e r r e c e i v i n g no o b j e c t i o n s , 
t h e Referee a d m i t t e d a l l t h e e x h i b i t s o f f e r e d by t h e employer. 

Claimant c r e d i b l y t e s t i f i e d t h a t f o l l o w i n g her 1984 
i n j u r y she c o n t i n u e d t o e x p e r i e n c e low back, l e f t h i p , and l e f t 
l e g symptomatology. 

CONCLUSIONS OF LAW 

F i n d i n g c l a i m a n t ' s t e s t i m o n y c r e d i b l e and r e l i a b l e , t h e 
Referee concluded t h a t Mason's o p i n i o n was based on an i n c o r r e c t 
h i s t o r y . The Referee, t h e r e f o r e , found t h a t c l a i m a n t had 
s u s t a i n e d an a g g r a v a t i o n , r a t h e r t h a n a "new i n j u r y . " We d i s a g r e e . 

I n Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 
294 ( 1 9 8 6 ) , t h e c o u r t announced t h a t i f t h e "new i n j u r y " 
i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c a u s a t i o n o f t h e worker's 
d i s a b l i n g c o n d i t i o n ( i . e . , caused a worsening of her u n d e r l y i n g 
c o n d i t i o n ) , t h e n r e s p o n s i b i l i t y f o r t h e c o n d i t i o n would s h i f t t o 
the l a t e r e m p l o y e r / i n s u r e r . 

As we understand Mason's o p i n i o n , he f e l t t h a t 
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c l a i m a n t ' s February 1986 work a c t i v i t i e s caused a worsening o f her 
u n d e r l y i n g lumbar d i s c c o n d i t i o n . Those same work a c t i v i t i e s , 
a c c o r d i n g t o Mason, caused a t r o c h a n t e r i c b u r s i t i s c o n d i t i o n . 
Mason f e l t t h a t c l a i m a n t ' s i n c r e a s e d p a i n or symptomatology i n 
February 1986, was a r e s u l t of her t r o c h a n t e r i c b u r s i t i s . Given 
Mason's o p p o r t u n i t y t o observe c l a i m a n t both and a f t e r February 
1986, we are persuaded by h i s w e l l - r e a s o n e d and u n r e b u t t e d 
o p i n i o n . See Kienow's Food Stores v. L y s t e r , 79 Or App 416 
(1 9 8 6 ) ; McClendon v. Nabisco Brands, 77 Or App 412 (1 9 8 6 ) . 

I n f i n d i n g Mason's o p i n i o n p e r s u a s i v e , we do not agree 
w i t h t h e Referee's f i n d i n g t h a t Mason had an i n c o r r e c t h i s t o r y . 
Mason was c l a i m a n t ' s t r e a t i n g surgeon. He examined c l a i m a n t on 
s e v e r a l occasions f o l l o w i n g her compensable 1984 i n j u r y . On each 
o c c a s i o n , he noted t h e s t a t u s of her low back c o n d i t i o n and how 
she was p r o g r e s s i n g . Mason's c h a r t notes show t h a t c l a i m a n t was 
"asymptomatic" as e a r l y as June 1984. Furthermore, Mason 
t e s t i f i e d t h a t when he reexamined c l a i m a n t i n February 1986, he 
ga t h e r e d a h i s t o r y t h a t was c o n s i s t e n t w i t h h i s p r i o r c h a r t n o t e s . 

The Referee found t h a t Mason's o p i n i o n was based upon an 
i n c o r r e c t h i s t o r y a p p a r e n t l y because he found t h a t c l a i m a n t 
c r e d i b l y and r e l i a b l y t e s t i f i e d t h a t she ex p e r i e n c e d c o n t i n u i n g 
symptoms f o l l o w i n g her 1984 i n j u r y . A l t h o u g h we agree w i t h t h e 
Referee t h a t c l a i m a n t was a . c r e d i b l e w i t n e s s , we do not agree t h a t 
her t e s t i m o n y was r e l i a b l e . Coastal Farm Supply v. H u l t b e r g , 84 
Or App 282 (1987) (A r e v i e w i n g body i s j u s t as capable o f 
e v a l u a t i n g t h e substance of a w i t n e s s ' t e s t i m o n y as i s t h e 
R e f e r e e ) . A c c o r d i n g l y , we are more persuaded by c l a i m a n t ' s 
h i s t o r y , as recorded i n Mason's c h a r t n o t e s , t h a n by her 
h i s t o r i c a l r e c o l l e c t i o n recorded a t the h e a r i n g . 

A f t e r our de novo r e v i e w , we f i n d t h a t c l a i m a n t ' s 
February 1986 work a c t i v i t i e s i n d e p e n d e n t l y c o n t r i b u t e d t o her 
c u r r e n t low back c o n d i t i o n , which i n c l u d e s b o t h t h e worsening of 
her u n d e r l y i n g lumbar d i s c c o n d i t i o n and her t r o c h a n t e r i c b u r s i t i s 
c o n d i t i o n . 

We t u r n t o proper apportionment of c o s t s a s s o c i a t e d w i t h 
Dr. Mason's d e p o s i t i o n . The Referee found t h a t Wausau and t h e 
employer should be e q u a l l y r e s p o n s i b l e f o r t h e c o s t s a s s o c i a t e d 
w i t h Mason's d e p o s i t i o n , inasmuch as both had s u b m i t t e d E x h i b i t 37 
f o r i n c l u s i o n i n t h e r e c o r d . We d i s a g r e e . 

I n Hanna v. McGrew Bros. S a w m i l l , 44 Or App 189, 95 
( 1 9 8 0 ) , t h e c o u r t s t a t e d : 

"The procedure of o f f e r i n g m e dical t e s t i m o n y 
t h r o u g h t he medium of w r i t t e n r e p o r t s does not 
a l t e r t h e s t a t u s of the w i t n e s s when he i s 
c a l l e d f o r t h e purpose of c r o s s - e x a m i n a t i o n . 
He s t i l l remains the w i t n e s s of t h e p a r t y 
o f f e r i n g t h e me d i c a l r e p o r t s and t h a t p a r t y i s 
r e s p o n s i b l e f o r pa y i n g t h e fees and expenses 
i n c i d e n t t o h i s appearance as a w i t n e s s f o r 
c r o s s - e x a m i n a t i o n . " 

See a l s o ORS 656.310(2). 

Here, t h e employer, not Wausau, i n i t i a l l y s u b m i t t e d 
Mason's r e p o r t s f o r i n c l u s i o n i n the r e c o r d . Consequently, 
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Wausau's subsequent submission f o r " a d d i t i o n a l i n c l u s i o n " was . 
redundant w i t h r e s p e c t t o E x h i b i t 37. At the h e a r i n g , i t was t h e 
employer, not Wausau, who a c t u a l l y o f f e r e d Mason's r e p o r t s and 
d e p o s i t i o n i n t o e v i d ence. Under such c i r c u m s t a n c e s , we f i n d t h a t 
t h e employer should be s o l e l y r e s p o n s i b l e f o r t h e c o s t of Mason's 
d e p o s i t i o n . 

F i n a l l y , c l a i m a n t ' s counsel seeks Board a u t h o r i z a t i o n of 
an assessed f e e f o r s e r v i c e s on Board review. Claimant took t h e 
p o s i t i o n on Board review t h a t he had s u s t a i n e d a "new i n j u r y , " n o t 
an a g g r a v a t i o n . The "801" c l a i m forms show t h a t h i s s t a k e i n t h e 
outcome of t h a t d e t e r m i n a t i o n i n v o l v e s a h i g h e r r a t e o f temporary 
d i s a b i l i t y compensation. Claimant's a t t o r n e y f i l e d a b r i e f on 
Board r e v i e w . Under such c i r c u m s t a n c e s , we conclude t h a t 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable assessed f e e f o r 
s e r v i c e s on Board r e v i e w . See SAIF v. Phipps, 85 Or App 436 
( 1 9 8 7 ) . 

ORDER 

The Referee's o r d e r dated December 17, 1986 i s r e v e r s e d 
i n p a r t . That p o r t i o n of t h e Referee's o r d e r t h a t upheld t h e 
s e l f - i n s u r e d employer's "new i n j u r y " d e n i a l and o r d e r e d Wausau 
Insu r a n c e Company t o pay c l a i m a n t ' s a t t o r n e y ' s f e e i s r e v e r s e d . 
The employer's d e n i a l i s s e t a s i d e and remanded t o t h e employer 
f o r p r o c e s s i n g a c c o r d i n g t o law. The employer s h a l l pay 
c l a i m a n t ' s a t t o r n e y ' s an assessed f e e of $1,000 f o r s e r v i c e s a t 
h e a r i n g and'$600 f o r s e r v i c e s on Board review. Wausau's d e n i a l i s 
r e i n s t a t e d and u p h e l d . That p o r t i o n of t h e Referee's o r d e r t h a t 
d i r e c t e d Wausau t o pay o n e - h a l f the c o s t s of Mason's d e p o s i t i o n i s 
r e v e r s e d . The employer s h a l l pay a l l t h e c o s t s a s s o c i a t e d w i t h Dr. 
Mason's d e p o s i t i o n . A l l remaining p o r t i o n s of t h e Referee's o r d e r 
are a f f i r m e d . A c l i e n t - p a i d f e e , payable from t h e s e l f - i n s u r e d 
employer t o i t s counsel i s approved, not t o exceed $192.50. 
Cl a i m a n t ' s a t t o r n e y i s awarded an assessed f e e of $600, t o be p a i d 
by t h e s e l f - i n s u r e d employer. 

RONALD L . WARNER, C l a i m a n t WCB 86-15041 & 86- 1 0 6 4 8 
Malagon & Moore,' C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 2 , 1988 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
K a t e D o n n e l l y ( S A I F ) , D e f e n s e A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s t h a t the Board abate i t s 
Order on Review dated August 2 6 , 1 9 8 8 and r e c o n s i d e r t h a t p o r t i o n 
of t he o r d e r t h a t r e q u i r e d i t , r a t h e r than the s e l f - i n s u r e d 
employer, t o pay c l a i m a n t ' s a t t o r n e y a fee f o r s e r v i c e s a t t h e 
h e a r i n g l e v e l . I t contends, t h a t the f a c t t h a t i t s c l a i m was i n 
own m o t i o n s t a t u s and t h u s t h a t an o r d e r pursuant t o former ORS 
6 5 6 . 3 0 7 c o u l d not be i s s u e d should not a f f e c t the a p p l i c a t i o n of 
Karen J . Bates, 3 9 Van N a t t a 4 2 ( 1 9 8 7 ) . 

We deny SAIF's r e q u e s t t h a t we abate our o r d e r , but 
o f f e r t h e f o l l o w i n g a d d i t i o n a l comments r e g a r d i n g the a p p l i c a t i o n 
of Bates i n the p r e s e n t case. SAIF contends t h a t t h e own m o t i o n 
s t a t u s of i t s c l a i m d i d not pose a t h r e a t t o c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation and thus t h a t t h e Board e r r e d 
i n c h a r a c t e r i z i n g i t s d e n i a l as a d e n i a l of m e d i c a l s e r v i c e s . We 
d i s a g r e e . 

The issuance of a . 3 0 7 o r d e r has t h e e f f e c t o f 
e s t a b l i s h i n g and s e c u r i n g a c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
compensation. See Petshow v. Farm Bureau Insurance Co., 7 6 Or App 
5 6 3 , 5 6 9 ( 1 9 8 5 ) , rev den 3 0 0 Or 7 2 2 ( 1 9 8 6 ) . When no . 3 0 7 o r d e r 
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has been i s s u e d , the c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
compensation i s a t r i s k and the c l a i m a n t must a f f i r m a t i v e l y prove 
such e n t i t l e m e n t t h r o u g h the i n t r o d u c t i o n of evidence a t t h e 
h e a r i n g . This evidence may t a k e the form of documents, t e s t i m o n y 
or s t i p u l a t e d f a c t s , i n c l u d i n g c a r r i e r concessions. Regardless of 
the n a t u r e of the p r o o f , however, the i s s u e of the c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation i s not determined i n such 
cases u n t i l i t i s decided by the Referee. T h e r e f o r e , even i f t h e 
c a r r i e r u l t i m a t e l y determined t o be r e s p o n s i b l e never c o n t e s t s t h e 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation, t h e c l a i m a n t does 
not a c t u a l l y p r e v a i l a g a i n s t t h a t c a r r i e r on t h a t i s s u e u n t i l t he 
issuance of the Referee's O p i n i o n and Order. The absence of a 
.307 o r d e r thus p l a c e s the c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
compensation a t r i s k a g a i n s t a l l of the p o t e n t i a l l y r e s p o n s i b l e 
c a r r i e r s , i n c l u d i n g those which do not c o n t e s t the i s s u e . See 
Thomas S. W i l l i a m s o n , 39 Van Natta 1147 (1987). 

The above r e a s o n i n g , of course, a p p l i e s as w e l l t o t h e 
s i t u a t i o n p r e s e n t e d i n Bates as i t does i n the p r e s e n t case. Even 
i n Bates, t h e r e f o r e , we c o u l d have ordered t h e r e s p o n s i b l e c a r r i e r 
t o pay t h e c l a i m a n t ' s a t t o r n e y ' s f e e . We chose t o assess t h e fee 
a g a i n s t the n o n r e s p o n s i b l e c a r r i e r i n t h a t case as a way of 
encouraging c a r r i e r s t o comply w i t h t h e i r d u t i e s under OAR 
436-60-180 and t o r e q u e s t or accede t o the issuance of .307 o r d e r s 
when t h e y do not s e r i o u s l y c o n t e s t the c l a i m a n t ' s e n t i t l e m e n t t o 
r e c e i v e compensation. The p r o s p e c t of being r e q u i r e d t o pay or 
r e l i e v e d of p a y i n g the c l a i m a n t ' s a t t o r n e y ' s fee encourages 
c a r r i e r s t o c o n s i d e r c a r e f u l l y the bases of t h e i r d e n i a l s , t o 
abandon those bases which, w h i l e c o l o r a b l e , are u n l i k e l y t o 
succeed and t o request or accede t o .307 o r d e r s when 
r e s p o n s i b i l i t y i s the o n l y r e a l i s s u e . By thus encouraging 
compliance w i t h .307 p r o c e d u r e s , the r u l e of Bates tends t o 
d i s c o u r a g e needless or l e n g t h y i n t e r r u p t i o n s i n c l a i m a n t s ' 
compensation payments. To the e x t e n t t h a t Bates serves those 
purposes, we adhere t o i t . 

I n t h e p r e s e n t case, a .307 o r d e r was an' i m p o s s i b i l i t y 
by v i r t u e of the own motion s t a t u s of the SAIF c l a i m . See former 
OAR 436-60-180(3). A p p l i c a t i o n of the Bates r u l e , t h e r e f o r e , 
would not have encouraged the issuance of such an o r d e r . I t would 
perhaps have encouraged t h e c a r r i e r s t o examine the bases of t h e i r 
d e n i a l s more c a r e f u l l y . Absent the p r o s p e c t of a .307 o r d e r , 
however, we conclude t h a t t h i s reason i s i n s u f f i c i e n t t o w a r r a n t 
e x t e n s i o n of Bates t o t h i s case. 

We note t h a t the c u r r e n t v e r s i o n of OAR 436-60-180(3) 
( e f f e c t i v e January 1, 1988) p e r m i t s the issuance of .307 o r d e r s 
when one or more of the c a r r i e r s ' c l a i m s i s i n own m o t i o n s t a t u s . 
This r u l e change o b v i o u s l y w i l l r e q u i r e a r e e x a m i n a t i o n of t h e 
a p p l i c a t i o n of Bates i n cases t o which the new r u l e a p p l i e s as 
they come b e f o r e us. 

Appeal r i g h t s s h a l l c o n t i n u e t o run from t h e date of our 
o r i g i n a l Order on Review. 

IT IS SO ORDERED. 
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ORVILLE D. SHIPMAN, Claimant Own Motion 88-0525M 
Richard S l y , Claimant's Attorney September 23, 1988 
Lindsay, e t a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s December 19, 1973 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
has accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s A p r i l 6, 1988 s u r g e r y , 
but recommends t h a t t h e Board deny t he request f o r temporary t o t a l 
d i s a b i l i t y compensation as i t contends c l a i m a n t has removed 
h i m s e l f from t h e work f o r c e . . Claimant contends he i s permanently 
and t o t a l l y d i s a b l e d and, t h e r e f o r e , unable t o be g a i n f u l l y 
employed. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mo t i o n " a u t h o r i t y t o award temporary d i s a b i l i t y b e n e f i t s when we 
f i n d t h a t t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . Claimant's s u r g e r y i n A p r i l 1988 does 
s a t i s f y t h e me d i c a l r e q u i r e m e n t s of ORS 656.278. However, c u r r e n t 
case law r e q u i r e s t h a t t h e i n j u r e d worker show some e f f o r t t o 
remain a p a r t of the work f o r c e . Claimant has not worked f o r 
s e v e r a l y e a r s . I n 1984 he l i t i g a t e d t h e i s s u e of permanent t o t a l 
d i s a b i l i t y b e f o r e a Referee of the Hearings D i v i s i o n and l a t e r 
b e f o r e t he Workers' Compensation Board. At t h a t t i m e he was found 
t o be 60 p e r c e n t d i s a b l e d a l t h o u g h he contended t h e n , and contends 
t o t h i s day, t h a t he was permanently and t o t a l l y d i s a b l e d . 
C l a i m a n t , as d i d t h e worker i n Dawkins v. P a c i f i c Motor T r u c k i n g , 
91 Or App 562 ( 1 9 8 8 ) , contends h i s w i t h d r a w a l from t he work f o r c e 
was not v o l u n t a r y and was the r e s u l t of h i s w o r k - r e l a t e d 
d i s a b i l i t y . Dawkins s t a t e s " [ a ] person who has withdra w n from t h e 
l a b o r market, whether as a r e s u l t of h i s i n j u r y or f o r o t h e r 
reasons, has no l o s t wages." See a l s o , C u t r i g h t v. Weyerhaeuser 
Company, 299 Or 290 (1 9 8 5 ) , and Karr v. SAIF, 79 Or App 250 
(19 8 6 ) . We conclude c l a i m a n t i s not e n t i t l e d t o compensation f o r 
temporary t o t a l d i s a b i l i t y d u r i n g h i s recovery from s u r g e r y i n 
A p r i l 1988. The request f o r own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 
DONALD S, WINCER, Claimant Own Motion 86-0406M 
Pozzi, e t al ., Claimant's Attorneys. September 28, 1988 
Roberts, et a l . , Defense Attorneys Own Motion Determination on 

Reconsideration 
The i n s u r e r has requested r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f 

our J u l y 2 1, 1988 Own Motion D e t e r m i n a t i o n t h a t g r a n t e d c l a i m a n t 
permanent t o t a l d i s a b i l i t y . On August 19, 1988, we abated our 
p r i o r o r d e r t o c o n s i d e r t h e r e q u e s t . F o l l o w i n g f u r t h e r 
d e l i b e r a t i o n , we are prepared t o respond. 

The i n s u r e r contends t h a t : (1) t h e Board l a c k e d a u t h o r i t y t o 
g r a n t permanent t o t a l d i s a b i l i t y ; (2) t h e Board f a i l e d t o a p p l y 
the r e c e n t l y adopted " d i s a b i l i t y s t a n d a r d s " ; and (3) c l a i m a n t i s 
not permanently and t o t a l l y d i s a b l e d . We d i s a g r e e w i t h each of 
the i n s u r e r ' s a s s e r t i o n s f o r t h e f o l l o w i n g reasons. 

The i n s u r e r argues t h a t our award o f permanent t o t a l 
d i s a b i l i t y i s " d i r e c t l y c o n t r a r y " t o our h o l d i n g s i n O r v i l l e D. 
Shipman, 40 Van N a t t a 537 (June 8, 1988), and Andy Webb, 40 Van 
Na t t a 586 (June 22, 1988). I n Shipman, t h e c l a i m a n t r e q u e s t e d 
t h a t we e x e r c i s e our Own Moti o n r e l i e f and g r a n t him permanent 
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t o t a l d i s a b i l i t y . We denied t h e request f o r l a c k of j u r i s d i c t i o n , 
r e a s o n i n g t h a t because t he c l a i m a n t ' s i n j u r y c l a i m was c l o s e d , h i s 
1987 Own Mot i o n r e q u e s t must be c o n s i d e r e d under t he p r e s e n t 
v e r s i o n of ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , which became e f f e c t i v e 
January 1 , 1988. Because our Own Motion a u t h o r i t y i s l i m i t e d t o 
g r a n t i n g temporary d i s a b i l i t y , we d e c l i n e d c l a i m a n t ' s r e q u e s t f o r 
permanent t o t a l d i s a b i l i t y . We a p p l i e d s i m i l a r r e a s o n i n g i n Webb, 
where we d e c l i n e d t o reopen t he c l a i m a n t ' s i n j u r y c l a i m because he 
had n e i t h e r undergone s u r g e r y nor been h o s p i t a l i z e d f o r t r e a t m e n t 
c o n c e r n i n g h i s compensable c o n d i t i o n . See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

The p r e s e n t case i s d i s t i n g u i s h a b l e . I n Shipman and Webb, 
b o t h c l a i m s were c l o s e d when, i n 1988, we d e c l i n e d t o g r a n t t h e 
1987 r e q u e s t s f o r Own Motion r e l i e f . Since t h e re q u e s t s were 
pending on January 1, 1988, but t h e c l a i m s were not reopened as of 
t h a t d a t e , each was processed under t h e 1988 v e r s i o n o f ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) . See OAR 438-12-018. 

Here, pursuant t o our August. 22, 1986 Own Motion Order, t h e 
c l a i m was open when t h e i n s u r e r s u b m i t t e d i t f o r c l o s u r e i n 1988. 
Inasmuch as t h e c l a i m was reopened under ORS 656.278 on or b e f o r e 
December 31, 1987, c l a i m c l o s u r e was conducted i n accordance w i t h 
the law and r u l e s i n e f f e c t on the date t he c l a i m was o r d e r e d 
reopened. See OAR 438-12-018. Thus, t h e c u r r e n t v e r s i o n o f ORS 
656.27 8 ( 1 ) ( a ) d i d not a p p l y . 

C o n s i s t e n t w i t h t h e afo r e m e n t i o n e d p o i n t s and a u t h o r i t i e s , 
because the c l a i m has now been c l o s e d , i t f o l l o w s t h a t f u r t h e r 
r e q u e s t s f o r Own Motion r e l i e f are s u b j e c t t o t h e c u r r e n t v e r s i o n 
of ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . As p r e v i o u s l y d i s c u s s e d , our power i s now 
l i m i t e d t o awarding temporary d i s a b i l i t y compensation under 
c e r t a i n s p e c i f i e d c i r c u m s t a n c e s . See Shipman, supra; Webb, 
supra; Inasmuch as we l a c k a u t h o r i t y t o award permanent p a r t i a l 
or permanent t o t a l d i s a b i l i t y , we conclude t h a t we l i k e w i s e a re 
w i t h o u t power t o reduce or e l i m i n a t e such awards. 

The i n s u r e r a l s o contends t h a t we f a i l e d t o a p p l y t h e 
D i r e c t o r ' s " d i s a b i l i t y s t a n d a r d s " i n r e a c h i n g our d e t e r m i n a t i o n . 
See OAR 436-35-001 e t seg. The standards were adopted 
J u l y 1, 1988, t o be a p p l i e d t o a l l c l a i m s c l o s e d on or a f t e r t h a t 
d a t e . See OAR 436-35-003. I n a d d i t i o n , they are t o be a p p l i e d by 
Referees a t h e a r i n g and by t h e Board on review of t h e Referee's 
o r d e r . ORS 656.283(7); 656.295(5). S p e c i f i c a l l y , t h e st a n d a r d s 
s h a l l a p ply t o h e a r i n g s conducted on and a f t e r J u l y 1 , 1988 
c o n c e r n i n g c l a i m s c l o s e d and e v a l u a t e d by the E v a l u a t i o n S e c t i o n 
or by i n s u r e r s / e m p l o y e r s on and a f t e r J u l y 1, 1988 where t he 
c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y on and a f t e r 
January 1, 1988. See OAR 438-10-005 ( E f f e c t i v e J u l y 1 , 1988, WCB 
Admin. Order 2-1988T7 

Here, t h i s m a t t e r does not p e r t a i n t o a h e a r i n g c o n c e r n i n g a 
c l a i m c l o s e d and e v a l u a t e d by t h e E v a l u a t i o n S e c t i o n or by 
i n s u r e r s / e m p l o y e r s . Moreover, our d e t e r m i n a t i o n has been 
conducted p u r s u a n t t o our Own Motion a u t h o r i t y , r a t h e r t h a n 
s u b j e c t t o our review powers under ORS 656.295. Consequently, we 
conclude t h a t we are not e x p r e s s l y r e q u i r e d t o ap p l y t h e 
" d i s a b i l i t y s t a n d a r d s " i n e x e r c i s i n g our Own Motion a u t h o r i t y . 

However, t h e r u l e s and standards c o n t a i n e d i n t h e s t a t u t e s 
c o v e r i n g awards f o r temporary and permanent d i s a b i l i t y a re not 
abrogated by ORS 656.278. See Edward Hines Lumber Co. v. Kep h a r t , 
81 Or App 43, 46 (1 9 8 6 ) . T h e r e f o r e , f o r those cases where we 
r e t a i n j u r i s d i c t i o n t o award permanent d i s a b i l i t y , i t i s our 
i n t e n t i o n t o use the stan d a r d s as g u i d e l i n e s i n e v a l u a t i n g c l a i m s . 
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I n any e v e n t , even i f t h e sta n d a r d s are e x p r e s s l y a p p l i c a b l e , 
we note t h a t t h e y do not address e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y . Compare OAR 436-30-055. Thus, i n r e a c h i n g our 
d e t e r m i n a t i o n t h a t c l a i m a n t i s e n t i t l e d t o an award of permanent 
t o t a l d i s a b i l i t y , we analyzed t h i s case under ORS 656.206. 

F i n a l l y , i n s u p p o r t of i t s c o n t e n t i o n t h a t c l a i m a n t i s not 
permanently and t o t a l l y d i s a b l e d , t h e i n s u r e r has s u b m i t t e d a 
J u l y 18, 1988 one-page r e p o r t and c h a r t note from Dr. Achterman, 
c l a i m a n t ' s new t r e a t i n g p h y s i c i a n . I n a c o n c l u s o r y manner, 
Dr. Achterman i n d i c a t e s t h a t he i s " b a s i c a l l y i n agreement" w i t h a 
p r i o r c o n s u l t a n t ' s r e p o r t which suggests t h a t c l a i m a n t i s 
p h y s i c a l l y capable of p e r f o r m i n g l i g h t work a c t i v i t i e s . 
Dr. Achterman f u r t h e r notes t h a t s i n c e August 1987 "most" of 
c l a i m a n t ' s c o m p l a i n t s have r e l a t e d t o p a i n u n r e l a t e d t o h i s c l a i m . 

We c o n s i d e r such a submission a t t h i s l a t e date w i t h some 
degree of s k e p t i c i s m , p a r t i c u l a r l y when i t was t h e i n s u r e r who 
s u b m i t t e d the c l a i m f o r c l o s u r e . Thus, we are not i n c l i n e d t o 
reopen t h e r e c o r d under these c i r c u m s t a n c e s . 

We c o n s i d e r t h e p r e s e n t r e c o r d t o be s u f f i c i e n t l y developed 
t o reach our d e t e r m i n a t i o n , as w e l l as t o s u s t a i n j u d i c i a l 
r e v i e w . F u r t h e r m o r e , o t h e r t h a n t h e i n s u r e r ' s c o u n s e l ' s s t a t e m e n t 
t h a t t h e r e p o r t and c h a r t note from t h e new t r e a t i n g p h y s i c i a n was 
" u n s o l i c i t e d , " no e x p l a n a t i o n i s p r o v i d e d as t o why t h i s 
"evidence" c o u l d not have been o b t a i n e d and s u b m i t t e d p r i o r t o t h e 
issuance of our d e t e r m i n a t i o n o r d e r . 

Consequently, we d e c l i n e t o reopen t h e r e c o r d f o r submission 
of t h i s r e c e n t r e p o r t . To h o l d o t h e r w i s e would p o t e n t i a l l y expose 
us t o an endless s t r i n g of r e c o n s i d e r a t i o n r e q u e s t s and 
submissions of a d d i t i o n a l e v idence, each designed t o respond t o 
c o n c l u s i o n s reached by a p r e v i o u s Own Motion Order. 

Even i f we were t o c o n s i d e r t h e new r e p o r t and c h a r t n o t e , we 
would f i n d them u n p e r s u a s i v e . As p r e v i o u s l y d i s c u s s e d , t h e y a r e 
c o n c l u s o r y and d e v o i d of a n a l y s i s . Moreover, t h e y are s u b m i t t e d 
by a p h y s i c i a n who has a p p a r e n t l y o n l y r e c e n t l y begun t r e a t i n g 
c l a i m a n t . Under such c i r c u m s t a n c e s , we accord g r e a t e r w e i g h t t o 
th e r e p o r t s of Dr. G r i t z k a , c l a i m a n t ' s former t r e a t i n g p h y s i c i a n , 
because h i s o p i n i o n s are based on a l o n g - t e r m a s s o c i a t i o n w i t h 
c l a i m a n t and h i s a i l m e n t s . 

A f t e r c o n s i d e r i n g Dr. G r i t z k a ' s o p i n i o n , i n c o n j u n c t i o n w i t h 
the work c a p a c i t y e v a l u a t i o n p r o v i d e d by t h e R e h a b i l i t a t i o n 
I n s t i t u t e of Oregon and c l a i m a n t ' s s o c i a l / v o c a t i o n a l f a c t o r s , we 
c o n t i n u e t o conclude c l a i m a n t i s e n t i t l e d t o compensation f o r 
permanent t o t a l d i s a b i l i t y commencing January 20, 1988. See ORS 
656.206. 

A c c o r d i n g l y , t h e request f o r r e c o n s i d e r a t i o n i s g r a n t e d . As 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our J u l y 2 1 , 1988 
Own Motion D e t e r m i n a t i o n i n i t s e n t i r e t y , e f f e c t i v e t h i s d a t e . 
However, i n l i e u of t h e a t t o r n e y f e e awarded i n our J u l y 2 1 , 1988 
o r d e r , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award, not t o exceed $1,000, as a 
reasonable a t t o r n e y ' s f e e . 

IT IS SO ORDERED. 
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JOSEPH B. BEAULIEU, Claimant WCB 86-06544 & 86-12522 
Frank J. Susak, Claimant's Attorney September 29, 1988 
C l i f f , e t a l . , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and Johnson. 

I n d u s t r i a l I n d e mnity Company req u e s t s review of those 
p o r t i o n s of Referee Fink's order t h a t : (1) set aside i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back and l e f t h i p c o n d i t i o n ; 
(2) upheld a d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same 
c o n d i t i o n i s s u e d by L i b e r t y Northwest Insurance C o r p o r a t i o n ; and (3) 
assessed an a t t o r n e y f e e f o r I n d u s t r i a l I n d e m n i t y ' s a l l e g e d l y 
unreasonable delay i n responding t o req u e s t s f o r a u t h o r i z a t i o n of 
s u r g e r y . L i b e r t y Northwest a s s e r t s i n i t s b r i e f t h a t a p o s t - h e a r i n g 
s u r g i c a l r e p o r t from c l a i m a n t ' s t r e a t i n g p h y s i c i a n i s not p r o p e r l y 
b e f o r e t h e Board on review. We r e j e c t L i b e r t y Northwest's 
e v i d e n t i a r y c o n t e n t i o n w h i l e a f f i r m i n g t h e Referee on t h e m e r i t s . 

ISSUES 

1. E v i d e n t i a r y q u e s t i o n . 
2. R e s p o n s i b i l i t y f o r c l a i m a n t ' s low back and l e f t h i p 

c o n d i t i o n . 

3. A t t o r n e y fees f o r a l l e g e d u n t i m e l y c l a i m s p r o c e s s i n g . 

FINDINGS OF FACT 

Claimant was employed as a warehouseman when he s u f f e r e d a 
compensable low back i n j u r y i n September. 1984 d u r i n g a l i f t i n g 
i n c i d e n t . I n d u s t r i a l I n d e m n i t y was on t h e r i s k a t t h e t i m e . 

Claimant was r e f e r r e d by h i s f a m i l y p h y s i c i a n t o 
Dr. Tanabe, neurosurgeon. Dr. Tanabe sub s e q u e n t l y performed s u r g e r y 
on a h e r n i a t e d d i s c a t the L4-5 l e v e l on t h e l e f t i n October 1984. 

Claimant r e t u r n e d t o l i g h t d u t y work and c o n t i n u e d t o work 
a t l i g h t d u t y work t h r o u g h o u t 1985. He c o n t i n u e d t o have 
i n t e r m i t t e n t l e f t h i p p a i n when p h y s i c a l l y a c t i v e . A D e t e r m i n a t i o n 
Order i s s u e d i n August 1985, awarding c l a i m a n t 5 p e r c e n t unscheduled 
permanent d i s a b i l i t y . 

Claimant d i s c o n t i n u e d t r e a t m e n t w i t h Dr. Tanabe a f t e r 
February 1985. He t e s t i f i e d t h a t he had s e v e r a l p e r i o d s of exacerba
t i o n d u r i n g t h e year. He telephoned I n d u s t r i a l I n d e m n i t y t o request 
a u t h o r i z a t i o n t o see Dr. Tanabe. He b e l i e v e d t h a t he needed a u t h o r 
i z a t i o n t o see a p h y s i c i a n because h i s c l a i m was c l o s e d . However, 
he was unable t o c o n t a c t t h e proper person t o get a u t h o r i z a t i o n . 

L i b e r t y Northwest came on the r i s k i n January 1986. I n 
mid t o l a t e February, c l a i m a n t d e l i v e r e d a l o a d of plumbing p r o d u c t s 
by t r u c k . He helped unload the l i g h t e r i t e m s . T h i s r e q u i r e d t h a t 
he c l i m b a l a d d e r t o and from t h e t r u c k many times and l i f t packages 
w e i g h i n g up t o 25 pounds. He f e l t no sharp p a i n s d u r i n g t h e 
u n l o a d i n g p r o c e s s , but h i s low back and h i p grew i n c r e a s i n g l y 
p a i n f u l a f t e r w a r d s . He was much worse t he next day. 

Claimant r e p o r t e d t h a t t h i s p a i n was t h e same p a i n as 
b e f o r e , but t h a t t h i s t i m e ' i t was l a s t i n g l o n g e r . 

I n A p r i l 1986, an MRI scan d i s c l o s e d a r e h e r n i a t i o n a t t h e 
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L4-5 l e v e l . C l a i m a n t ' s work a c t i v i t i e s w h i l e L i b e r t y Northwest was 
on t h e r i s k d i d not c o n t r i b u t e t o h i s L4-5 r e h e r n i a t i o n . 

Hearing was h e l d on February 3, 1987. The r e c o r d was h e l d 
open f o r purposes of o b t a i n i n g t h e d e p o s i t i o n t e s t i m o n y o f 
Dr. Becker. Claimant underwent a second L4-5 diskectomy t h r e e weeks 
l a t e r , on February 25, 1987. By l e t t e r dated March 30, 1987, 
counsel f o r I n d u s t r i a l I n d e m n i t y s u b m i t t e d Dr. Tanabe's s u r g i c a l 
r e p o r t t o the Referee f o r i n c l u s i o n i n the r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y Question 

I n i t s b r i e f on r e v i e w , I n d u s t r i a l I n d e m n i t y r e l i e s , i n 
p a r t , upon Dr. Tanabe's s u r g i c a l r e p o r t . L i b e r t y Northwest argues 
t h a t Dr. Tanabe's r e p o r t was not a d m i t t e d i n t o t h e r e c o r d , and, 
a l t e r n a t i v e l y , t h a t Dr. Tanabe's r e p o r t does not sup p o r t I n d u s t r i a l 
I n d e m n i t y ' s p o s i t i o n . 

The Referee's May 6, 1987 ord e r makes no r e f e r e n c e t o 
Dr. Tanabe's r e p o r t . Our review of the r e c o r d d i s c l o s e s , however, 
t h a t t h e r e p o r t i s numbered E x h i b i t 44 and i s marked a t t h e bottom 
as " a d m i t t e d . " We conclude t h a t t h e r e p o r t was i n f a c t a d m i t t e d 
i n t o evidence by t h e Referee. 

L i b e r t y Northwest next argues t h a t t h e r e p o r t i s not 
p r o p e r l y b e f o r e t h e Board because i t was o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e t h e h e a r i n g . See Bernard L. Osborn, 37 Van N a t t a 
1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 152 (1 9 8 6 ) . L i b e r t y 
Northwest's o b j e c t i o n i s u n t i m e l y . The r e c o r d i n d i c a t e s t h a t 
L i b e r t y Northwest was p r o v i d e d w i t h a copy of t h e r e p o r t and l e t t e r 
o f s u b m i s s i o n . No o b j e c t i o n was r a i s e d t o t h e admission o f t h e 
r e p o r t a t t h a t t i m e . We conclude t h a t , h a v ing f a i l e d t o p r e s e r v e 
i t s o b j e c t i o n t o submission of the r e p o r t , L i b e r t y Northwest i s 
p r e c l u d e d from r a i s i n g the o b j e c t i o n on r e v i e w . See OEC 1 0 3 ( 1 ) ; 
Thomas C. W h i t t l e , 36 Van N a t t a 343, 345 (1 9 8 4 ) . 

R e s p o n s i b i 1 i t y 

I n s u c c e s s i v e i n j u r y cases, r e s p o n s i b i l i t y r e s t s w i t h t h e 
i n s u r e r on the r i s k a t t h e ti m e of t h e l a s t employment t h a t 
i n d e p e n d e n t l y c o n t r i b u t e d t o the c a u s a t i o n o f t h e d i s a b l i n g 
c o n d i t i o n , i . e . t o a worsening of t h e u n d e r l y i n g c o n d i t i o n . Hensel 
Phelps Const. Co. v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 7 ) . Even a 
s l i g h t c o n t r i b u t i o n t o t h e c a u s a t i o n of t h e d i s a b l i n g c o n d i t i o n w i l l 
be s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y t o a l a t t e r employer. M i s s i o n 
Insurance Co. v. Dundon, 86 Or App 470, 472 (1 9 8 7 ) . 

I n d u s t r i a l I n d e m n i t y r e l i e s upon t h e t e s t i m o n y of 
Dr. Pasquesi, o r t h o p e d i c surgeon, t o e s t a b l i s h an independent 
c o n t r i b u t i o n from c l a i m a n t ' s employment w h i l e L i b e r t y Northwest was 
on the r i s k . Dr. Pasquesi has examined c l a i m a n t t w i c e , once b e f o r e 
February 1986 and once a f t e r t h a t t i m e . Dr. Pasquesi concludes t h a t 
t h e February 1986 i n c i d e n t d i d i n d e p e n d e n t l y c o n t r i b u t e t o a 
worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

Dr. Pasquesi's o p i n i o n i s opposed by t h a t of Dr. Tanabe. 
Dr. Tanabe f e e l s t h a t c l a i m a n t e x p e r i e n c e d no new i n j u r y i n February 
1986 and t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was not m a t e r i a l l y 
worsened by t h e work he performed w h i l e L i b e r t y Northwest was on t h e 



I n d u s t r i a l I n d e m n i t y contends t h a t we should accept t h e 
o p i n i o n of Dr. Pasquesi over t h a t of Dr. Tanabe. We d e c l i n e t o do 
so. Dr. Tanabe i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n . We g e n e r a l l y 
a t t r i b u t e g r e a t e r w e i g h t t o th e o p i n i o n of th e t r e a t i n g p h y s i c i a n , 
absent p e r s u a s i v e reasons not t o do so. Weiland v. SAIF, 64 Or App 
810, 814 ( 1 9 8 3 ) . Dr. Tanabe has t r e a t e d c l a i m a n t s i n c e s h o r t l y 
a f t e r h i s September 1984 i n j u r y . Dr. Tanabe performed t h e 
diskectomy on c l a i m a n t i n October 1984. We conclude t h a t Dr. Tanabe 
i s i n a s u p e r i o r p o s i t i o n t o e v a l u a t e t h e c a u s a t i o n o f c l a i m a n t ' s 
February 1986 symptoms. We a l s o note t h a t Dr. Pasquesi b e l i e v e d 
t h a t c l a i m a n t s u f f e r e d a sudden onset of symptoms d u r i n g h i s 
February 1986 u n l o a d i n g a c t i v i t i e s . T h i s i s not a c c u r a t e . We, 
t h e r e f o r e , d i s c o u n t the persuasiveness of Dr. Pasquesi's o p i n i o n . 

I n d u s t r i a l I n d e m n i t y f u r t h e r argues t h a t t h e appearance of 
a r e h e r n i a t i o n a t L4-5 as documented by Dr. Tanabe's p o s t - s u r g e r y 
r e p o r t e s t a b l i s h e s a worsening of c l a i m a n t ' s c o n d i t i o n . We agree. 
However, t h e c a u s a t i o n of t h a t worsening i s s t i l l a t i s s u e . I n t h i s 
r e g a r d , w h i l e Dr. Tanabe r e p o r t e d p r e - s u r g e r y t h a t c l a i m a n t 
e x h i b i t e d " p r o o f o f another d i s c h e r n i a t i o n a t t h e same l e v e l , " he 
none t h e l e s s concluded t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e L i b e r t y 
Northwest was on th e r i s k d i d not m a t e r i a l l y worsen h i s u n d e r l y i n g 
c o n d i t i o n . Given t h e f a c t t h a t Dr. Tanabe was aware of the p r o b a b l e 
h e r n i a t i o n and s t i l l m a i n t a i n e d h i s o p i n i o n of n o n c o n t r i b u t i o n , we 
conclude t h a t c l a i m a n t ' s February 1986 a c t i v i t i e s d i d not c o n t r i b u t e 
even s l i g h t l y t o t h e c a u s a t i o n of th e r e h e r n i a t i o n . We f i n d n o t h i n g 
i n t h e s u r g e r y r e p o r t i t s e l f t o persuade us o t h e r w i s e . We f u r t h e r 
f i n d t h a t c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g r e c u r r e n t symptoms d u r i n g 
1985 s u p p o r t s our c o n c l u s i o n . 

A t t o r n e y fees f o r unreasonable c l a i m s p r o c e s s i n g 

Dr. Tanabe requested a u t h o r i z a t i o n from I n d u s t r i a l 
I n d e m n i t y t o p e r f o r m s u r g e r y by l e t t e r dated October 6, 1986. 
Claimant's a t t o r n e y s u b s e q u e n t l y sent l e t t e r s t o I n d u s t r i a l 
I n d e m n i t y ' s counsel on December 1 , 1986 and January 5, 1987 
r e q u e s t i n g a u t h o r i z a t i o n f o r s u r g e r y . Surgery was not a u t h o r i z e d 
u n t i l February 6, 1987, t h r e e days p o s t - h e a r i n g . We conclude t h a t 
the Referee's award o f an a t t o r n e y fee f o r unreasonable c l a i m s 
p r o c e s s i n g was p r o p e r . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; Wilma K. A n g l i n , 39 Van 
N a t t a 73, 75 ( 1 9 8 7 ) . 

ORDER 

The Referee's o r d e r dated May 6, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d a t t o r n e y fee payable t o counsel f o r L i b e r t y Northwest 
I n s u r a n c e C o r p o r a t i o n i s approved i n an amount not t o exceed $2,072. 

JAMES A. COOPER, Claimant WCB TP-87022 
Hayner, et a l . , Claimant's Attorneys September 29, 1988 
Roberts, et a l . , Defense Attorneys T h i r d Party Order 
Rankin, et a l . , Attorneys 

Claimant has p e t i t i o n e d the Board t o r e s o l v e a d i s p u t e 
c o n c e r n i n g the proper d i s t r i b u t i o n o f th e proceeds from a 
t h i r d - p a r t y s e t t l e m e n t . See ORS 656.593. Claimant contends t h a t 
he was induced t o a s s i g n h i s t h i r d p a r t y a c t i o n t o t h e p a y i n g 
agency by f r a u d or m i s r e p r e s e n t a t i o n . See ORS 6 5 6 . 5 9 1 . He 
f u r t h e r contends t h a t h i s e l e c t i o n t o a s s i g n h i s t h i r d p a r t y 
a c t i o n i s v o i d f o r l a c k of c o n s i d e r a t i o n . The pa y i n g agency 
responds t h a t c l a i m a n t ' s e l e c t i o n was v a l i d i n a l l r e s p e c t s and 
t h a t , because c l a i m c o s t s exceed the remaining balance o f t h e 
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t h i r d - p a r t y r e c o v e r y , c l a i m a n t i s not e n t i t l e d t o a share of t h e 
proceeds from the s e t t l e m e n t . See ORS 656.591. I n a d d i t i o n , t h e 
paying agency argues t h a t c l a i m a n t i s estopped from c h a l l e n g i n g 
t h e v a l i d i t y of t h e assignment. 

FINDINGS 

Claimant s u f f e r e d a compensable low back i n j u r y i n 
November 1981. I n June 1982, he was i n v o l v e d i n an o f f - t h e - j o b 
a u t o m o b i l e a c c i d e n t from which he s u f f e r e d i n c r e a s e d low back 
symptoms along w i t h a d d i t i o n a l new symptoms. 

By l e t t e r dated J u l y 7, 1982, the p a y i n g agency a d v i s e d ' 
c l a i m a n t t h a t , p u r s u a n t t o law, he had two a l t e r n a t i v e s w i t h 
r e g a r d t o a t h i r d p a r t y a c t i o n a g a i n s t t h e d r i v e r of t h e o t h e r 
a u t o m o b i l e i n v o l v e d i n t h e a c c i d e n t . Claimant was i n f o r m e d t h a t 
he c o u l d e l e c t e i t h e r t o pursue a t h i r d p a r t y r e c o v e r y or he c o u l d 
a s s i g n h i s t h i r d p a r t y r i g h t s t o the p a y i n g agency. Claimant was 
a d v i s e d t o c o n t a c t the paying agency or seek l e g a l a d v i s e i f he 
had q u e s t i o n s c o n c e r n i n g h i s r i g h t s . 

Accompanying t h e l e t t e r was a form t o be used by 
c l a i m a n t t o e l e c t between t h e f o l l o w i n g two o p t i o n s : 

"A. The undersigned e l e c t s t o seek 
r e c o v e r y a g a i n s t the p a r t y or p a r t i e s who 
caused t h e a c c i d e n t and agrees t o keep [ t h e 
p a y i n g agency] a d v i s e d of t h e p r o g r e s s and 
r e s u l t s of s a i d s u i t and acknowledges t h a t 
[ t h e p a y i n g agency] has a l i e n upon t h e 
proceeds of such s u i t f o r moneys p a i d t o 
t h e undersigned and f o r medical expenses 
p a i d . 

"B. The undersigned hereby r e p r e s e n t s t h a t 
he has made no s e t t l e m e n t w i t h t h e p a r t y or 
p a r t i e s r e s p o n s i b l e f o r [ t h e ] a c c i d e n t and 
e l e c t s t o r e c e i v e compensation from [ t h e 
p a y i n g agency] under the Workers' 
Compensation Act of t h e S t a t e of Oregon and 
f o r t h i s c o n s i d e r a t i o n hereby a s s i g n s and 
t r a n s f e r s unto [ t h e p a y i n g agency] any and 
a l l r i g h t s or causes of a c t i o n , c l a i m s or 
demands a g a i n s t any and a l l persons, f i r m s 
or c o r p o r a t i o n s a r i s i n g out of t h e a c c i d e n t 
above d e s c r i b e d . " 

On August 26, 1982, c l a i m a n t i n d i c a t e d h i s d e c i s i o n t o 
e l e c t O p t i o n "B" by s i g n i n g a s i g n a t u r e l i n e t h e r e u n d e r . Claimant 
was not r e p r e s e n t e d by an a t t o r n e y a t t h e t i m e of h i s e l e c t i o n . 

The p a y i n g agency subse q u e n t l y commenced a t h i r d p a r t y 
a c t i o n . T r i a l of t h i s l a w s u i t was scheduled f o r A p r i l 3, 1986. 
By l e t t e r dated March 14, 1986, counsel f o r t h e p a y i n g agency 
a d v i s e d c l a i m a n t t h a t he r e p r e s e n t e d t h e i n t e r e s t s of t h e p a y i n g 
agency, not of c l a i m a n t , i n the pending l a w s u i t . 

The l a w s u i t was s u b s e q u e n t l y s e t t l e d b e f o r e t r i a l f o r 
$60,000. A f t e r d e d u c t i n g a t t o r n e y f e e s , the p a y i n g agency's 
c u r r e n t and f u t u r e c l a i m c o s t s exceeded t h e r e m a i n i n g balance of 
the t h i r d p a r t y s e t t l e m e n t . Counsel f o r t h e p a y i n g agency 
n o t i f i e d c l a i m a n t by l e t t e r dated A p r i l 17, 1986 t h a t t h e r e were 
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no proceeds from t h e s e t t l e m e n t l e f t t o d i s t r i b u t e t o c l a i m a n t . 
Claimant was adv i s e d t o c o n t a c t h i s i n d i v i d u a l lawyer should he 
have any q u e s t i o n s r e g a r d i n g t h e s e t t l e m e n t and d i s t r i b u t i o n of 
the proceeds t h e r e f r o m . 

Claimant subsequently r e t a i n e d counsel i n c o n j u n c t i o n 
w i t h a sep a r a t e workers' compensation m a t t e r . By l e t t e r dated 
October 19, 1987, c l a i m a n t ' s counsel requested t h a t t h e Board 
e x e r c i s e i t s j u r i s d i c t i o n p u r s uant t o ORS 656.593 and "determine 
i f t h e monies r e c e i v e d from c l a i m a n t ' s p e r s o n a l i n j u r y a c t i o n 
s h o u l d be r e d i s t r i b u t e d . " 

CONTENTIONS 

Claimant contends t h a t h i s e l e c t i o n t o a s s i g n h i s cause 
of a c t i o n t o the pay i n g agency was pr o c u r e d by f r a u d or 
m i s r e p r e s e n t a t i o n . Claimant a s s e r t s t h a t he was l e d t o b e l i e v e 
t h a t he would f o r f e i t h i s r i g h t t o c o n t i n u i n g w o r k e r s ' 
compensation b e n e f i t s on h i s c l a i m u n l e s s he agreed t o a s s i g n t h e 
cause of a c t i o n t o the pay i n g agency. He argues t h a t t h e language 
of t h e e l e c t i o n form c r e a t e d t h i s m i s c o n c e p t i o n . He f u r t h e r 
a s s e r t s by a f f i d a v i t t h a t an employee of t h e p a y i n g agency o r a l l y 
r e p r e s e n t e d t h a t he would f o r f e i t h i s r i g h t t o c o n t i n u i n g b e n e f i t s 
i f he e l e c t e d t o pursue t he t h i r d p a r t y a c t i o n h i m s e l f . Claimant 
f u r t h e r argues t h a t h i s agreement t o a s s i g n t h e a c t i o n t o t h e 
pa y i n g agency was not supported by c o n s i d e r a t i o n . By way of 
remedy, c l a i m a n t r e q u e s t s t h a t t h e Board award him the e n t i r e 
s e t t l e m e n t proceeds. A l t e r n a t i v e l y , c l a i m a n t argues t h a t , 
p u r s u ant t o ORS 656.593(3), he i s e n t i t l e d t o h i s s t a t u t o r y 
o n e - t h i r d share of t h e remaining balance of t h e proceeds, a f t e r 
d e d u c t i n g a t t o r n e y fees and c o s t s i n c u r r e d i n p r o s e c u t i n g t h e 
c l a i m . 

The p a y i n g agency denies t h a t c l a i m a n t was induced t o 
as s i g n h i s t h i r d p a r t y a c t i o n t o the agency by f r a u d or 
m i s r e p r e s e n t a t i o n . The pa y i n g agency submits an a f f i d a v i t from 
the c l a i m s r e p r e s e n t a t i v e r e s p o n s i b l e f o r c l a i m a n t ' s f i l e w herein 
she denies t h e o r a l m i s r e p r e s e n t a t i o n a s s e r t e d by c l a i m a n t . The 
pay i n g agency f u r t h e r contends t h a t c l a i m a n t d i d not c h a l l e n g e t h e 
v a l i d i t y of h i s e l e c t i o n u n t i l 18 months f o l l o w i n g s e t t l e m e n t , 
and, t h e r e f o r e , i s estopped by the d o c t r i n e o f laches f r o m r a i s i n g 
th e i s s u e a t t h i s t i m e . Should t h e Board decide t h e m e r i t s i n 
c l a i m a n t ' s f a v o r , t h e p a y i n g agency argues t h a t t h e p r o p e r remedy 
i s t o award c l a i m a n t h i s s t a t u t o r y o n e - t h i r d share o f t h e 
rema i n i n g balance of t h e proceeds a f t e r payment of c o s t s and 
a t t o r n e y f e e s . 

CONCLUSIONS 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e or wrong of a t h i r d person not i n t h e same employ, t h e 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r s o n . ORS 656.578. The proceeds o f any damages recovered from 
a t h i r d person by t h e worker s h a l l be s u b j e c t t o a l i e n of t h e 
pa y i n g agency f o r i t s share o f t h e proceeds. ORS 656.593. 

When t h e worker e l e c t s t o recover damages from t h e t h i r d 
p a r t y , t h e proceeds o f any re c o v e r y s h a l l be d i s t r i b u t e d as s e t 
f o r t h i n ORS 656.593(1). Costs and a t t o r n e y f e e s i n c u r r e d s h a l l 
be i n i t i a l l y d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . Then, t h e worker 
s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e balance o f t h e 
r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and 
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r e t a i n t h e balance o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s 
compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d or 
o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t 
v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r c o s t s of t h e worker's c l a i m under ORS 
656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g balance 
s h a l l be p a i d t o t h e worker. ORS 656. 593 (1 ) ( d ) . 

The p a y i n g agency may r e q u i r e t h e worker t o e x e r c i s e t h e 
r i g h t of e l e c t i o n p r o v i d e d i n ORS 656.578 by s e r v i n g a w r i t t e n 
demand by r e g i s t e r e d or c e r t i f i e d m a i l or by p e r s o n a l s e r v i c e upon 
such worker. ORS 656.583(1). An e l e c t i o n made pu r s u a n t t o ORS 
656.578 not t o proceed a g a i n s t t h e employer or t h i r d person 
o p e r a t e s as an assignment t o the pa y i n g agency of t h e cause of 
a c t i o n , i f any, of t h e worker a g a i n s t t he t h i r d p e r s o n , and t h e 
paying agency may b r i n g a c t i o n a g a i n s t such t h i r d person i n t h e 
name of the i n j u r e d worker. ORS 656.591(1). The worker i s 
e n t i t l e d t o any sum recove r e d by t h e pa y i n g agency i n excess o f 
th e expenses i n c u r r e d i n making such r e c o v e r y and t h e amount 
expended by the p a y i n g agency f o r compensation, f i r s t a i d or o t h e r 
m e d i c a l - r e l a t e d s e r v i c e , t o g e t h e r w i t h t h e p r e s e n t w o r t h of f u t u r e 
monthly payments of compensation. ORS 656.591(2). 

Here, c l a i m a n t a d m i t t e d l y e l e c t e d t o a s s i g n h i s cause of 
a c t i o n t o the p a y i n g agency.. Claimant a s s e r t s , however, t h a t he 
was m i s l e d by t h e language o f t h e e l e c t i o n form i n t o b e l i e v i n g 
t h a t he would c o n t i n u e t o r e c e i v e compensation b e n e f i t s on h i s 
compensable c l a i m o n l y i f he agreed t o a s s i g n h i s t h i r d p a r t y 
a c t i o n t o the pa y i n g agency. Claimant argues t h a t t h e f o l l o w i n g 
language from O p t i o n "B" caused him t o be m i s l e d : 

"The undersigned ... e l e c t s t o r e c e i v e 
compensation from [ t h e p a y i n g agency] under 
the Workers' Compensation Act of t h e S t a t e 
of Oregon and f o r t h i s c o n s i d e r a t i o n hereby 
a s s i g n s and t r a n s f e r s unto [ t h e p a y i n g 
agency] [ h i s t h i r d p a r t y c l a i m . ] " 

Claimant f u r t h e r a s s e r t s by a f f i d a v i t t h a t he was 
i n f o r m e d by a c l a i m s r e p r e s e n t a t i v e from t h e p a y i n g agency t h a t i f 
he checked O p t i o n "A" he would r e c e i v e ' n o f u r t h e r w o r k e r s ' 
compensation b e n e f i t s . The c l a i m s r e p r e s e n t a t i v e i n charge o f 
c l a i m a n t ' s f i l e e x p r e s s l y d e n i e s , by a f f i d a v i t , h a v i n g made such a 
s t a t e m e n t . A p o t e n t i a l c r e d i b i l i t y q u e s t i o n i s t h e r e b y r a i s e d . 

I f , as argued by t h e p a r t i e s , r e s o l u t i o n o f t h i s case 
t u r n s upon t r a d i t i o n a l c o n t r a c t n o t i o n s , then i t would be 
necessary f o r us t o r e s o l v e t h i s c r e d i b i l i t y d i s p u t e . R e s o l u t i o n 
of t h i s d i s p u t e would r e q u i r e us t o determine whether c l a i m a n t had 
s u b j e c t i v e l y been m i s l e d by t h e e l e c t i o n form and/or t h e c l a i m s 
r e p r e s e n t a t i v e ' s o r a l r e p r e s e n t a t i o n s . See W h i t l a t c h v. 
B e r t a g n o l l i , 45 Or App 985, 988 (1980) ( r e q u i r e m e n t t h a t hearer 
r e l y on t h e t r u t h o f t h e m i s r e p r e s e n t a t i o n i s e s s e n t i a l element of 
a c t i o n a b l e f r a u d ) . Under a c o n t r a c t a n a l y s i s , i f c l a i m a n t was 
s u b j e c t i v e l y m i s l e d by t h e p a y i n g agency, t h e n r e s c i s s i o n o f t h e 
e l e c t i o n i s a p p r o p r i a t e . See Davenport v. V l a c h , 81 Or App 553 
(1 9 8 6 ) , r ev den 302 Or 615 (1987) ( f r a u d u l e n t m i s r e p r e s e n t a t i o n 
e n t i t l e s p a r t y t o r e s c i n d c o n t r a c t i f done p r o m p t l y ) . We 
con c l u d e , however, t h a t t h e p a r t i e s ' c h a r a c t e r i z a t i o n o f t h i s 
m a t t e r as one i n v o l v i n g a c o n t r a c t u a l d i s p u t e i s i n c o r r e c t . 

We f i r s t n o te t h a t w o r k e r s ' compensation law i s p u r e l y 
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s t a t u t o r y . Eschliman v. GAB Business S e r v i c e , 80 Or App 459, 460 
(1986) . The r i g h t s and o b l i g a t i o n s of the p a r t i e s i n a t h i r d 
p a r t y m a t t e r are e s t a b l i s h e d by the p r o v i s i o n s of ORS 656.576 
th r o u g h 656.595. A worker's c h o i c e e i t h e r t o proceed h i m s e l f 
a g a i n s t a t h i r d p a r t y or t o a s s i g n h i s cause of a c t i o n t o t h e 
paying agency does not i n v o l v e an exchange of promises between the 
p a r t i e s such t h a t a c o n t r a c t i s c r e a t e d . I n s t e a d , t h e p a y i n g 
agency i s g i v e n a s t a t u t o r y r i g h t t o compel an e l e c t i o n by t h e 
worker p u r s u a n t t o ORS 656.583. I t f o l l o w s t h a t t h e v a l i d i t y o f 
t h a t e l e c t i o n i s determined by s t a t u t e r a t h e r than c o n t r a c t law. 

Having concluded t h a t t r a d i t i o n a l c o n t r a c t n o t i o n s are 
i n a p p l i c a b l e , we must determine under what c i r c u m s t a n c e s , i f any, 
c l a i m a n t i s s t a t u t o r i l y e n t i t l e d t o revoke h i s p r i o r e l e c t i o n . 
N e i t h e r the s t a t u t e s nor t h e a d m i n i s t r a t i v e r u l e s p r o v i d e express 
guidance on t h i s q u e s t i o n . We conclude, however, t h a t guidance 
can be found by a n a l o g i z i n g t o the i n s u r e r ' s s t a t u t o r y d u t y t o 
accept or deny a c l a i m f o r i n j u r y . o r o c c u p a t i o n a l disease w i t h i n 
60 days. See ORS 656.262(6). 

As i s t r u e of c l a i m a n t ' s e l e c t i o n here, t h e i n s u r e r ' s 
c h o i c e t o accept or deny a c l a i m c a r r i e s m u l t i p l e consequences t o 
b o t h p a r t i e s but does not c r e a t e a c o n t r a c t between t h e p a r t i e s . 
I n a d d i t i o n , once the i n s u r e r has " e l e c t e d " t o accept a c l a i m , i t 
i s g e n e r a l l y p r o h i b i t e d from l a t e r " r e s c i n d i n g " t h a t acceptance. 
Bauman v. SAIF, 295 Or 788, 794 (19.83). However, t h e Court i n 
Bauman c r e a t e d a l i m i t e d number of ci r c u m s t a n c e s under which an 
i n s u r e r ' may " r e s c i n d " i t s p r i o r c h o i c e t o accept a c l a i m . 
Pursuant t o t h e Court's d e c i s i o n , an i n s u r e r may " r e s c i n d " i t s 
p r i o r acceptance of a c l a i m upon a showing of " f r a u d , 
m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y . " i d . 

We conclude, by analogy, t h a t c l a i m a n t may r e s c i n d h i s 
e l e c t i o n upon a showing of f r a u d or m i s r e p r e s e n t a t i o n . However, 
th e q u e s t i o n remains whether c l a i m a n t must prove t h a t he was 
m i s l e d i n f a c t , as i s r e q u i r e d under a c o n t r a c t a n a l y s i s . 
W h i t l a t c h v. B e r t a g n o l l i , supra. S t a t e d o t h e r w i s e , we must 
determine whether t h e r e q u i s i t e elements of a " m i s r e p r e s e n t a t i o n " 
i n t h i s c o n t e x t m i r r o r those i n a c o n t r a c t u a l c o n t e x t . Again, we 
loo k t o the c o u r t s ' d i s c u s s i o n o f t h e i n s u r e r ' s r i g h t t o " r e s c i n d " 
i t s acceptance of a c l a i m f o r guidance. 

I n E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459, 464 
(1987) , t h e Court h e l d t h a t , i n ord e r t o s u p p o r t a r e s c i s s i o n of 
an e a r l i e r acceptance, t h e i n s u r e r must show t h a t t h e d e c i s i o n t o 
accept t h e c l a i m " c o u l d reasonably have been a f f e c t e d " i f t h e t r u e 
f a c t s had been known. The i n s u r e r i s not r e q u i r e d t o show t h a t i t 
i n f a c t would have denied t h e c l a i m w i t h t h e c o r r e c t i n f o r m a t i o n . 
Newport Elks Club v. Hays, 92 Or App 604 (198 8 ) . 

A p p l y i n g t h i s s t a n d a r d t o t h e t h i r d p a r t y m a t t e r b e f o r e 
us, we conclude t h a t c l a i m a n t need o n l y show t h a t t he e l e c t i o n 
form was m i s l e a d i n g and t h a t h i s d e c i s i o n t o a s s i g n h i s r i g h t s t o 
the p a ying agency " c o u l d reasonably have been a f f e c t e d " i f t h e 
t r u e f a c t s had been known. Claimant need not prove t h a t he was, 
i n f a c t , m i s l e d i n t o a s s i g n i n g h i s t h i r d p a r t y a c t i o n t o t h e 
pa y i n g agency. See Newport El k s Club v. Hays, supra, 92 Or App a t 
607. 

We f i n d t h a t t h e e l e c t i o n form i s m i s l e a d i n g . O p t i o n 
"A" and O p t i o n "B", read t o g e t h e r , s t r o n g l y i m p l y t h a t i n o r d e r t o 
c o n t i n u e r e c e i v i n g b e n e f i t s under h i s compensable c l a i m , c l a i m a n t 
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had t o e l e c t O p t i o n "B". Both p a r t i e s agree t h a t t h i s i s not a 
c o r r e c t statement o f t h e law. Moreover, i t i s r e a d i l y apparent 
t h a t c l a i m a n t ' s e l e c t i o n c o u l d have been i n f l u e n c e d by t h e 
knowledge t h a t he d i d not need t o a s s i g n h i s t h i r d p a r t y a c t i o n t o 
the paying agency i n o r d e r t o c o n t i n u e t o r e c e i v e h i s w o r k e r s ' 
compensation b e n e f i t s . We conclude t h a t , absent a defense on t h e 
p a r t of th e paying agency, c l a i m a n t i s e n t i t l e d t o r e s c i n d h i s 
p r i o r e l e c t i o n . 

The p a y i n g agency a s s e r t s such a defense. I t contends 
t h a t c l a i m a n t " s a t on h i s r i g h t s " f o r 18 months f o l l o w i n g 
s e t t l e m e n t of the t h i r d p a r t y a c t i o n ; t h e r e f o r e , t h e p a y i n g agency 
argues, c l a i m a n t s h o u l d not be p e r m i t t e d t o make a c l a i m f o r 
r e d i s t r i b u t i o n of t h e proceeds of t h a t s e t t l e m e n t . T h i s i s 
e s s e n t i a l l y a laches argument. Assuming t h a t a defense of l a c h e s 
i s ever a p p l i c a b l e i n a workers' compensation m a t t e r , we conclude 
t h a t the i n s u r e r has f a i l e d t o show e n t i t l e m e n t here. I n o r d e r t o 
c o n s t i t u t e l a c h e s , t h e de l a y must r e s u l t i n s u b s t a n t i a l p r e j u d i c e 
t o t h e p a r t y a s s e r t i n g i t s p r o t e c t i o n t o t h e e x t e n t t h a t i t would 
be i n e q u i t a b l e t o a f f o r d t h e r e l i e f sought. Stephan v. E q u i t a b l e 
Sav. and Loan Ass'n, 268 Or 544, 569 (1974). No such p r e j u d i c e 
has been shown her e . 

We conclude t h a t c l a i m a n t i s e n t i t l e d t o r e s c i n d h i s 
p r i o r e l e c t i o n t o a s s i g n h i s t h i r d p a r t y a c t i o n t o t h e p a y i n g 
agency. Because t he t h i r d p a r t y a c t i o n has a l r e a d y been s e t t l e d 
by t h e pa y i n g agency, we f i n d t h a t t h e proceeds o f t h a t s e t t l e m e n t 
s h o u l d be r e d i s t r i b u t e d i n accordance w i t h t h e s t a t u t o r y scheme 
e s t a b l i s h e d i n ORS 656.593. The pa y i n g agency's c o s t s and 
a t t o r n e y fees i n c u r r e d i n o b t a i n i n g t h e s e t t l e m e n t s h o u l d be 
t r e a t e d as i f t h e y were i n c u r r e d by c l a i m a n t . See ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) . Claimant s h a l l r e c e i v e 33-1/3 p e r c e n t o f t h e 
balance of t h e r e c o v e r y . The paying agency s h a l l r e t a i n t h e 
balance of the re c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r 
i t s accrued r e i m b u r s a b l e e x p e n d i t u r e s , and f o r t h e p r e s e n t v a l u e 
of i t s reasonably t o be expected f u t u r e r e i m b u r s a b l e 
e x p e n d i t u r e s . The re m a i n i n g balance, i f any, s h a l l be p a i d t o 
c l a i m a n t . 

IT IS SO ORDERED. 

CHARLOTTE J. DAZA, Claimant WCB 86-10179 
Mai agon & Moore, Claimant's Attorneys September 29, 1988 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review o f Referee N i c h o l s ' o r d e r t h a t 
a f f i r m e d an award by D e t e r m i n a t i o n Order of 20 p e r c e n t (64 degrees) 
unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y . 

On r e v i e w , t h e i s s u e i s e x t e n t of unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

We modify t h e Referee's o r d e r . 

FINDINGS OF FACT 

On September 16, 1982, c l a i m a n t s u s t a i n e d a compensable 
lumbar s t r a i n w h i l e w o r k i n g as a nurse's a s s i s t a n t i n a n u r s i n g 
home. At t h a t t i m e , she was l i f t i n g a p a t i e n t and heard a pop i n 
her lower back. A s h o r t w h i l e l a t e r , she developed p a i n i n her 
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low back, i n n e r t h i g h s , and p o s t e r i o r l e f t l e g and f o o t . On or 
around October 20, 1982, she aggravated her c o n d i t i o n w h i l e 
s u p p o r t i n g a p a t i e n t a t work. 

Claimant r e c e i v e d c o n s e r v a t i v e t r e a t m e n t from 
Dr. Freeman, o r t h o p e d i s t . She r e t u r n e d t o a m o d i f i e d , l i g h t - d u t y 
n u r s i n g p o s i t i o n a f t e r her i n j u r y but q u i t i n November 1982 t o 
work as a c a s h i e r . She c o n t i n u e d t h i s j o b u n t i l March or 
A p r i l 1983, but has not worked s i n c e . A D e t e r m i n a t i o n Order, 
i s s u e d May 13, 1983, c l o s e d her i n j u r y c l a i m w i t h no award of 
permanent p a r t i a l d i s a b i l i t y . Claimant d i d not appeal t h e o r d e r , 
and i t became f i n a l as a ma t t e r of law. 

Claimant r e c e i v e d no f u r t h e r m edical care u n t i l May 198.5 
when she sought t r e a t m e n t f o r low back and l e g symptoms from 
Dr. Walborn, c h i r o p r a c t o r . Since t h a t t i m e , she has c o n t i n u e d t o 
ex p e r i e n c e symptomatic f l a r e - u p s . She has a l s o demonstrated 
m i n i m a l o b j e c t i v e a b n o r m a l i t i e s , i n c l u d i n g : b a r e l y p e r c e p t i b l e 
knee r e f l e x e s ; p o s i t i v e b i l a t e r a l Laseque's s t r a i g h t - l e g - r a i s e and 
Braggard's t e s t s ; and decreased s e n s i t i v i t y t o p i n p r i c k i n t h e 
med i a l l e f t f o o t , t h i g h and c a l f . A June 1985 CT scan and J u l y 
1986 x-rays were normal. 

Claimant's i n j u r y c l a i m was reopened f o r a g g r a v a t i o n 
p u r s u a n t t o a December 1985 s t i p u l a t i o n . A D e t e r m i n a t i o n Order, 
i s s u e d on May 31, 1986, r e c l o s e d the c l a i m and awarded c l a i m a n t 
20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r her back c o n d i t i o n . 

Claimant was 40 y e a r s - o l d a t t h e time o f h e a r i n g . She 
has an 8 t h grade e d u c a t i o n w i t h no GED. She can read and w r i t e 
but has some t r o u b l e w i t h s p e l l i n g . She has e x p e r i e n c e as a nurse 
a s s i s t a n t , cook, assembly l i n e worker and c a s h i e r . She a l s o has 
t r a n s f e r a b l e s k i l l s f o r g e n e r a l s a l e s work. 

A f t e r de novo review of the medical and l a y e v i d e n c e , we 
f i n d t h a t c l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g t h e g e n e r a l n a t u r e 
of her symptoms and l i m i t a t i o n s . A c c o r d i n g l y , we are persuaded 
t h a t she c o n t i n u e d t o ex p e r i e n c e symptomatic f l a r e - u p s o f low 
back and l e f t l e g p a i n a f t e r her c l a i m was i n i t i a l l y c l o s e d i n 
May 1983. However, we f i n d t h a t she exaggerated t h e e x t e n t o f her 
symptoms and l i m i t a t i o n s , both a t h e a r i n g and i n her c o n v e r s a t i o n s 
w i t h Dr. Walborn. We f u r t h e r f i n d t h a t her c h r o n i c low back p a i n 
i s m i l d l y d i s a b l i n g and l i m i t s her t o l i g h t work t h a t a l l o w s her 
to a l t e r n a t e between s i t t i n g and s t a n d i n g . 

CONCLUSIONS AND OPINION 

I n o r d e r t o p r e v a i l on her c l a i m f o r a d d i t i o n a l 
permanent d i s a b i l i t y , c l a i m a n t must f i r s t prove t h a t t h e c o n d i t i o n 
r e s u l t i n g from t h e co m p e n s a b l e • i n j u r y has permanently worsened 
s i n c e the l a s t award or arrangement o f compensation. Stepp v. 
SAIF, 304 Or 375 (198 7 ) . Once c l a i m a n t has e s t a b l i s h e d a 
permanent worsening, t h e amount of her d i s a b i l i t y i s based on l o s s 
of e a r n i n g c a p a c i t y due t o the compensable i n j u r y , as r e f l e c t e d by 
her p h y s i c a l impairment and r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s . See ORS 656.214(5); OAR 436-30-380, e t seg. 

I n r e g a r d t o the t h r e s h h o l d requirement of a permanent 
w o r s e n i n g , c l a i m a n t ' s l a s t award of compensation was t h e May 1983 
D e t e r m i n a t i o n Order t h a t i n i t i a l l y c l o s e d her c l a i m w i t h no award 
of permanent d i s a b i l i t y . A c c o r d i n g l y , i f c l a i m a n t demonstrates 
even a min i m a l degree of i n j u r y - r e l a t e d permanent im p a i r m e n t , she 
w i l l have met t h e t h r e s h h o l d worsening r e q u i r e m e n t . 
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As d i s c u s s e d above, we are persuaded t h a t c l a i m a n t 
c r e d i b l y t e s t i f i e d t h a t her i n j u r y - r e l a t e d p a i n i n t e r f e r e s w i t h 
her a b i l i t y t o s i t and stand f o r p r o l o n g e d p e r i o d s of t i m e . I n 
s u p p o r t of t h i s f i n d i n g , we note t h a t Dr. Walborn agreed t h a t 
c l a i m a n t ' s p a i n was d i s a b l i n g . We are aware t h a t independent 
m e d i c a l r e p o r t s from Dr. C r i s t , M.D., and Dr. Schachner, M.D., 
i n d i c a t e t h a t c l a i m a n t has s u s t a i n e d no i n j u r y - r e l a t e d permanent 
im p a i r m e n t . However, Dr. C r i s t based h i s o p i n i o n on a f i l e 
r e v i e w , and Dr. Schachner examined c l a i m a n t on o n l y one o c c a s i o n . 
I n c o n t r a s t , t r e a t i n g p h y s i c i a n Walborn has had g r e a t e r o p p o r t u n i t y 
t o observe c l a i m a n t ' s l i m i t a t i o n s . See T a y l o r v. SAIF, 75 Or App 
583 ( 1 9 8 5 ) , Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

Moreover, Dr. Walborn's o p i n i o n i s b e t t e r - r e a s o n e d and 
based on t h e most complete i n f o r m a t i o n . See Somers v. SAIF, 
77 Or App 259, 263 ( 1 9 8 6 ) . I n p a r t i c u l a r , Dr. Schachner r e l i e s 
h e a v i l y on t h e absence of o b j e c t i v e f i n d i n g s on t h e one o c c a s i o n 
he examined c l a i m a n t . However, c l a i m a n t has demonstrated 
o b j e c t i v e f i n d i n g s a t o t h e r t i m e s . More i m p o r t a n t l y , such 
f i n d i n g s are not a p r e r e q u i s i t e where c l a i m a n t e x p e r i e n c e s 
d i s a b l i n g p a i n which r e s u l t s i n l o s t e a r n i n g c a p a c i t y . 
See H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505 ( 1 9 8 4 ) . 
S i m i l a r l y , Dr. C r i s t ' s o p i n i o n i s not p e r s u a s i v e because i t i s 
i n c o n s i s t e n t w i t h c l a i m a n t ' s h i s t o r y of c o n t i n u i n g symptomatic 
f l a r e - u p s f o l l o w i n g i n i t i a l c l a i m c l o s u r e . A c c o r d i n g l y , we 
conclude t h a t . c l a i m a n t has demonstrated the permanent impairment 
necessary t o s a t i s f y t h e t h r e s h o l d r e q u i r m e n t of a permanent 
worsening. See Stepp v. SAIF, supra. 

T u r n i n g t o t h e s p e c i f i c amount of c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t , we note t h a t c l a i m a n t and Dr. Walborn r e p o r t e d a 
moderate amount of d i s a b l i n g p a i n . I n p a r t i c u l a r , c l a i m a n t 
t e s t i f i e d t h a t she "almost always" has problems w i t h her back and 
c o u l d o n l y s t a n d c o n t i n u o u s l y f o r 10 t o 15 minutes and s i t or walk 
c o n t i n u o u s l y f o r 15 t o 20 m i n u t e s . Dr. Walborn opined t h a t 
c l a i m a n t had s u s t a i n e d a permanent 40 p e r c e n t low back d i s a b i l i t y 
due t o c h r o n i c d i s a b l i n g p a i n . He a l s o recommended t h a t c l a i m a n t 
l i m i t h e r s e l f t o l i g h t s e d e n t a r y work t h a t accommodated her 
l i m i t a t i o n s on s t a n d i n g and s i t t i n g and i n v o l v e d no r e p e t i t i v e 
l i f t i n g and o n l y o c c a s i o n a l l i f t i n g over 10 pounds. 

As d i s c u s s e d above, we are persuaded t h a t c l a i m a n t ' s 
t e s t i m o n y and Dr. Walborn's e v a l u a t i o n demonstrate some degree of 
d i s a b l i n g p a i n . However, we note t h a t c l a i m a n t e x h i b i t e d numerous 
i n c o n s i s t e n c i e s when Dr. Schachner examined her i n J u l y 1986. 
F u r t h e r m o r e , i n a c o n v e r s a t i o n w i t h her v o c a t i o n a l c o u n s e l o r i n 
t h e f a l l of 1986, c l a i m a n t acknowledged t h a t i t was hard t o assess 
her p h y s i c a l l i m i t a t i o n s a c c u r a t e l y because she was f r i g h t e n e d t o 
t r y t h i n g s beyond a c e r t a i n p o i n t . I n a d d i t i o n , her t e s t i m o n y 
t h a t she c o u l d not t o l e r a t e t h e p r o l o n g e d s t a n d i n g a s s o c i a t e d w i t h 
her c a s h i e r p o s i t i o n i s i n c o n s i s t e n t w i t h contemperaneous m e d i c a l 
r e p o r t s t h a t she was e x p e r i e n c i n g no problems w i t h t h a t j o b . 
F i n a l l y , we note t h a t c l a i m a n t t e s t i f i e d t h a t she almost always 
has p a i n , whereas.the m e d i c a l r e c o r d documents c o m p l a i n t s o f 
e p i s o d i c p a i n . 

As a r e s u l t , we are persuaded t h a t c l a i m a n t exaggerated 
t h e e x t e n t of her l i m i t a t i o n s b o t h a t h e a r i n g and i n her 
c o n v e r s a t i o n s w i t h Dr. Walborn. As a r e s u l t , we c o n s i d e r 
c l a i m a n t ' s s u b j e c t i v e l i m i t a t i o n s and Dr. Walborn's e v a l u a t i o n i n 
l i g h t o f t h a t f a c t . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s p a i n i s 
m i l d l y d i s a b l i n g and l i m i t s her t o l i g h t work t h a t a l l o w s her t o 
a l t e r n a t e between s i t t i n g and s t a n d i n g . 
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I n a d d i t i o n t o t h i s p h y s i c a l , impairment, we a l s o 
c o n s i d e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s . These i n c l u d e 
c l a i m a n t ' s l a c k of e d u c a t i o n and th e m i t i g a t i n g e f f e c t o f her 
t r a n s f e r a b l e s k i l l s f o r work as a c a s h i e r or s a l e s person. I n 
r e g a r d t o the l a t t e r , we note t h a t c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s 
r e g a r d i n g p r o l o n g e d s i t t i n g and s t a n d i n g w i l l l i m i t her a b i l i t y t o 
use her t r a n s f e r a b l e s k i l l s f o r c a s h i e r i n g and s a l e s work. 

A f t e r c o n s i d e r i n g a l l of t h e f a c t o r s d i s c u s s e d above, we 
conclude t h a t an award o f 30 pe r c e n t unscheduled permanent 
d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r her low back 
i n j u r y . A c c o r d i n g l y , we modify t h e Referee's order and award 
c l a i m a n t an a d d i t i o n a l 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated A p r i l 23, 1987 i s m o d i f i e d . 
I n a d d i t i o n t o the 20 pe r c e n t (64 degrees) unscheduled permanent 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r her 
low back i n j u r y . Claimant's a t t o r n e y i s awarded a f e e of 
25 p e r c e n t of the i n c r e a s e i n compensation due c l a i m a n t as a 
r e s u l t of t h i s o r d e r , not t o exceed $3,800, t o be p a i d from t h e 
i n c r e a s e d compensation. 
FLOYD W. FARMER, Claimant WCB 86-00949 
Grant, Ferguson, et a l . , Claimant's Attorneys September 29, 1988 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant requests review o f those p o r t i o n s o f 
Referee Mongrain's o r d e r t h a t : ( 1 ) d e c l i n e d t o award permanent 
t o t a l d i s a b i l i t y ; and ( 2 ) awarded 90 p e r c e n t (288 degrees) 
unscheduled permanent d i s a b i l i t y f o r a back c o n d i t i o n , i n l i e u of 
a D e t e r m i n a t i o n Order award of 35 per c e n t (112 d e g r e e s ) . 

The Board r e v e r s e s t h e order of the Referee and g r a n t s 
c l a i m a n t permanent t o t a l d i s a b i l i t y . 

ISSUE 

Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

Claimant was 54 years of age a t t h e h e a r i n g . He has a 
t h i r d or f o u r t h grade e d u c a t i o n and i s f u n c t i o n a l l y i l l i t e r a t e . 
His employment h i s t o r y c o n s i s t s of manual l a b o r or assembly 
l i n e - t y p e work, i n c l u d i n g j o b s as a door assembler, c o t t o n g i n 
o p e r a t o r , and c o n s t r u c t i o n l a b o r e r . He has no t r a i n i n g i n l i g h t e r 
o c c u p a t i o n s . 

I n September 1984, c l a i m a n t s u s t a i n e d a compensable 
b i l a t e r a l h e r n i a and back i n j u r y w h i l e w o r k i n g as a door 
assembler. The next month, he underwent c o r r e c t i v e h e r n i a s u r g e r y 
performed by Dr. O e h l i n g , a surgeon. A p p r o x i m a t e l y s i x weeks 
p o s t - s u r g e r y , O e h l i n g r e l e a s e d him t o r e g u l a r work. He d i d not 
r e t u r n t o work, however, due t o c o n t i n u i n g p a i n . 

I n January 1985, c l a i m a n t was examined by Dr. B o l t o n , an 
o r t h o p e d i s t . B o l t o n diagnosed a h e r n i a t e d lumbar d i s c w i t h nerve 
r o o t i m p r e s s i o n . That same month, c l a i m a n t began t r e a t i n g w i t h 
Dr. Coplen, a c h i r o p r a c t o r . _1209-



I n A p r i l 1985, Dr. Coplen r e f e r r e d c l a i m a n t t o 
Dr. Maurer, an o r t h o p e d i s t . Maurer performed a c l o s i n g 
e x a m i n a t i o n on November 11, 1985. 

The i n s u r e r a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n 
s e r v i c e s i n t h e S p r i n g of 1985. Such s e r v i c e s i n c l u d e d a 
p s y c h o l o g i c a l assessment o f c l a i m a n t ' s v o c a t i o n a l a p t i t u d e s 
performed by R. C. T a y l o r , p s y c h o l o g i s t . 

A D e t e r m i n a t i o n Order i s s u e d i n December 1985, awarded 
c l a i m a n t 35 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n January. 1986, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , 
Mr. Cope, r e f e r r e d him t o an i n j u r e d worker program f o r e v a l u a t i o n 
of h i s a b i l i t y t o p e r f o r m c a s h i e r work. The e v a l u a t i o n was 
performed by Mr. G o l d w a i t e , a work e v a l u a t i o n s p e c i a l i s t . S h o r t l y 
t h e r e a f t e r , c l a i m a n t ' s v o c a t i o n a l s e r v i c e s were t e r m i n a t e d because 
he a l l e g e d l y f a i l e d t o f o l l o w - u p on a p o t e n t i a l j o b . I n August 
1986, however, Mr. Cope recommended r e i n s t a t e m e n t of c l a i m a n t ' s 
v o c a t i o n a l s e r v i c e s . 

Claimant cannot bend or t w i s t , c l i m b s t a i r s , or p e r f o r m 
r o u t i n e household chores. He cannot l i f t i n excess of 20 pounds 
or s i t i n excess of 30 mi n u t e s . He has below average i n t e l l e c t u a l 
a b i l i t i e s and no ex p e r i e n c e or t r a i n i n g i n l i g h t d uty o c c u p a t i o n s . 

Claimant i s permanently and t o t a l l y d i s a b l e d from 
r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e employment. 

Claimant was w i l l i n g t o seek r e g u l a r g a i n f u l employment 
and made reasonable e f f o r t s t o o b t a i n such employment. Given h i s 
e x t e n t o f permanent d i s a b i l i t y , i t was f u t i l e f o r c l a i m a n t t o seek 
r e g u l a r g a i n f u l employment. 

CONCLUSIONS OF LAW 

Under t h e " o d d - l o t " d o c t r i n e , a worker's p h y s i c a l 
impairment as w e l l as c o n t r i b u t i n g non-medical f a c t o r s such as 
age, e d u c a t i o n , a d a p t a b i l i t y t o l i g h t e r work, and e m o t i o n a l 
c o n d i t i o n s can e s t a b l i s h permanent t o t a l d i s a b i l i t y . C l a r k v. 
Boise Cascade Co., 72 Or App 397 (1 9 8 5 ) . Unless t he " f u t i l i t y " 
e x c e p t i o n a p p l i e s , the worker has t h e burden o f p r o v i n g t h a t he i s 
w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he made 
reasonable e f f o r t s t o o b t a i n such employment. ORS 656.206(3); see 
a l s o Butcher v. SAIF, 45 Or App 313, 318 (1 9 8 3 ) . 

The Referee i n c r e a s e d c l a i m a n t ' s t o t a l award o f 
unscheduled permanent d i s a b i l i t y t o 90 p e r c e n t . F i n d i n g t h a t 
c l a i m a n t was not m o t i v a t e d t o r e t u r n t o work, however, t h e Referee 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . We d i s a g r e e . 

Here, Dr. Coplen r e s t r i c t e d c l a i m a n t t o se d e n t a r y or 
l i g h t work and no l i f t i n g i n excess of 20 pounds. S i m i l a r l y , 
Dr. Maurer o p i n e d , i n t e r a l i a ; 

" I t remains q u i t e u n l i k e l y . . . t h a t 
[ c l a i m a n t ] w i l l be ab l e t o r e t u r n t o h i s 
p r e v i o u s employment. 

" I am recommending . . . t h a t he be 
r e h a b i l i t a t e d i n t o an o c c u p a t i o n t h a t does 
not r e q u i r e more than 20 l b s . of l i f t i n g , 
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or . . . any ty p e of bending a c t i v i t i e s , 
[ w h i l e ] a t the same a l l o w i n g him t o 
a l t e r n a t e between s i t t i n g and s t a n d i n g . " 

. A f t e r t e s t i n g c l a i m a n t ' s v o c a t i o n a l a p t i t u d e , Dr. T a y l o r 
r e p o r t e d t h a t c l a i m a n t had below average motor c o o r d i n a t i o n 
s k i l l s , d e f i c i e n t v e r b a l and n u m e r i c a l a b i l i t i e s , and " b o r d e r l i n e 
g e n e r a l i n t e l l e c t u a l f u n c t i o n i n g . " L i k e w i s e , Mr. Goldwaite 
r e p o r t e d , i n t e r a l i a : 

" [ I ] t i s f e l t t h a t [ c l a i m a n t ] does not have 
the . . . c o g n i t i v e and a r i t h m e t i c a l 
c o m p u t a t i o n s k i l l s t h a t would be r e q u i r e d 
f o r s u c c e s s f u l work performance as a r e t a i l 
c a s h i e r . He would l i k e l y r e q u i r e e x t e n s i v e 
r e m e d i a l e d u c a t i o n and a f a i r l y l e n g t h y 
t r a i n i n g p e r i o d b e f o r e being expected t o be 
employed c o m p e t i t i v e l y i n the community as 
a c a s h i e r . " 
We are persuaded by the u n c o n t r a d i c t e d o p i n i o n s of 

Coplen, Maurer, T a y l o r , and Go l d w a i t e . Given c l a i m a n t ' s advanced 
age, minimal e d u c a t i o n , l i m i t e d i n t e l l e c t u a l f u n c t i o n i n g , and l a c k 
of e x p e r i e n c e or t r a i n i n g i n l i g h t d uty o c c u p a t i o n s , he i s unable 
t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

We are f u r t h e r persuaded by the t e s t i m o n y of 
Mr. McClean, a v o c a t i o n a l e x p e r t , over t h a t of Mr. Cope. Mr. Cope 
t e s t i f i e d t h a t c l a i m a n t was employable w i t h s e v e r a l proposed 
employers as a l i n e n f o l d e r , c u t - o f f saw o p e r a t o r , egg washer, or 
dumping machine o p e r a t o r . • Yet, Mr. Cope conceded t h a t such 
proposed jobs might need m o d i f i c a t i o n s and/or t h a t c l a i m a n t might 
need wage subsidy a s s i s t a n c e . See Gettman v. SAIF, 289 Or App 609 
( 1 9 8 0 ) (A worker's permanent t o t a l d i s a b i l i t y i s e v a l u a t e d a t the 
time of the h e a r i n g ) . Mr. Cope f u r t h e r conceded t h a t he had 
n e i t h e r c o n t a c t e d any of the proposed employers t o determine i f 
work was a c t u a l l y a v a i l a b l e nor observed any of t h e proposed j o b s 
t o v e r i f y whether they were, i n f a c t , w i t h i n c l a i m a n t ' s p h y s i c a l 
r e s t r i c t i o n s . 

On t h e o t h e r hand, Mr. McClean t e s t i f i e d t h a t he had 
c o n t a c t e d a l l of t h e proposed employers and had p e r s o n a l l y 
observed t he p h y s i c a l demands r e q u i r e d i n each j o b . A c c o r d i n g t o 
McClean, each of t h e proposed jobs exceeded c l a i m a n t ' s p h y s i c a l 
r e s t r i c t i o n s . I n McClean's o p i n i o n , c l a i m a n t had " l o s t h i s 
a b i l i t y t o p e r f o r m g a i n f u l employment." A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t f a l l s w i t h i n the " f u t i l i t y " e x c e p t i o n t o t h e s t a t u t o r y 
seek work r e q u i r e m e n t . See George M. Tur n e r , 38 Van N a t t a 5 3 1 , 
536 ( 1 9 8 5 ) . 

Moreover, independent o f t h e a p p l i c a t i o n o f t h e 
" f u t i l i t y " e x c e p t i o n t o t h i s case, we f i n d t h a t c l a i m a n t has 
proven t h a t he was w i l l i n g t o seek r e g u l a r g a i n f u l employment and 
t h a t he made reasonable e f f o r t s t o o b t a i n such employment. ORS 
6 5 6 . 2 0 6 ( 3 ) . That i s , c l a i m a n t sought work as a l i n e n f o l d e r , but 
was infor m e d by the employer t h a t t h e r e was no a v a i l a b l e work. He 
a l s o c o n t a c t e d s e v e r a l employers w i t h c u t - o f f saw work, o n l y t o 
d i s c o v e r t h a t such jobs exceeded h i s bending and l i f t i n g 
r e s t r i c t i o n s . 

As a f i n a l m a t t e r , c l a i m a n t i s e n t i t l e d t o permanent 
t o t a l d i s a b i l i t y e f f e c t i v e November 1 1 , 1985. On t h a t d a t e , 
Dr. Maurer performed a c l o s i n g e x a m i n a t i o n and opined t h a t 
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c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h l i m i t a t i o n s of no l i f t i n g 
beyond 10 pounds, no bending or t w i s t i n g , and no s i t t i n g i n excess 
of 30 mi n u t e s . We conclude t h a t November 1 1 , 1985, i s t h e 
e a r l i e s t date i n which c l a i m a n t became permanently and t o t a l l y 
d i s a b l e d . See Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 
365, 370-71 ( 1 9 8 8 ) . 

ORDER 

The Referee's order dated December 24, 1986, i s 
r e v e r s e d . Claimant i s awarded permanent t o t a l d i s a b i l i t y b e n e f i t s 
e f f e c t i v e November 1 1 , 1985. The i n s u r e r i s a u t h o r i z e d t o o f f s e t 
unscheduled permanent p a r t i a l d i s a b i l i t y compensation p a i d a f t e r 
November 1 1 , 1985, p u r s u a n t t o th e D e t e r m i n a t i o n Order and t h e 
Referee's O p i n i o n and Order, a g a i n s t t h e compensation g r a n t e d by 
t h i s o r d e r . P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64 Or App 28, 
31-32 ( 1 9 8 3 ) . Claimant's a t t o r n e y i s awarded 25 p e r c e n t of t h e 
in c r e a s e d compensation g r a n t e d by t h i s o r d e r , p r o v i d e d t h a t t h e 
t o t a l of fees approved by t h e Referee and t h e Board does not 
exceed $6,000 f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w . 

LARRY A. FIRKUS, Claimant WCB 86-16103, 86-08043 & 86-08042 
I m p e r a t i , et a l . , Claimant's Attorneys September 29, 1988 
M i t c h e l l , et a l . , Defense Attorneys Order on Review 
SAIF Corp Legal, Defense Attorney 
Beers, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of those 
p o r t i o n s of Referee Menashe's or d e r t h a t : ( 1 ) s e t as i d e i t s d e n i a l s 
of c l a i m a n t ' s a g g r a v a t i o n and "new i n j u r y " c l a i m s f o r h i s c u r r e n t 
back c o n d i t i o n ; and ( 2 ) upheld t h e SAIF C o r p o r a t i o n ' s a g g r a v a t i o n 
d e n i a l of the same c o n d i t i o n . We a f f i r m . 

ISSUES 

1. C o m p e n s a b i l i t y of c l a i m a n t ' s t h o r a c i c c o n d i t i o n . 

2. R e s p o n s i b i l i t y f o r t h e same c o n d i t i o n . 

FINDINGS OF FACT 

The Board adopts the Referee's f a c t u a l f i n d i n g s . I n 
a d d i t i o n , we make t h e f o l l o w i n g supplemental f i n d i n g s . 

A l t e r e d body mechanics r e s u l t i n g from c l a i m a n t ' s 1982 hand 
i n j u r y caused c l a i m a n t t o change t he normal way he l i f t e d and 
c a r r i e d i t e m s . These a l t e r e d body mechanics, combined w i t h 
c l a i m a n t ' s work a c t i v i t i e s , r e s u l t e d i n the development of a 
t h o r a c i c s t r a i n . Moreover, c l a i m a n t ' s employment w h i l e t h e employer 
was s e l f - i n s u r e d was a m a t e r i a l cause of t h e development of t h a t 
t h o r a c i c c o n d i t i o n . 

CONCLUSIONS AND OPINION 

We a f f i r m and adopt t h e Referee's o p i n i o n w i t h t h e 
f o l l o w i n g comments. The Referee found t h a t c l a i m a n t ' s l a s t p e r i o d 
of employment i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c a u s a t i o n o f h i s 
c o n d i t i o n . The employer was s e l f - i n s u r e d a t the t i m e . R e l y i n g upon 
Boise Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) and Smith v. Ed's 
Pancake House, 27 Or App 361 ( 1 9 7 6 ) , t h e Referee assigned 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n t o t h e s e l f - i n s u r e d 
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employer. The cases r e l i e d upon by t h e Referee i n v o l v e d a p p l i c a t i o n 
of t h e " l a s t i n j u r i o u s exposure" r u l e . 

The s e l f - i n s u r e d employer argues on review t h a t p r i o r t o 
assignment of r e s p o n s i b i l i t y pursuant t o a p p l i c a t i o n of t h e " l a s t 
i n j u r i o u s exposure" r u l e , c l a i m a n t must f i r s t prove a compensable 
c l a i m . The employer f u r t h e r argues t h a t c l a i m a n t has f a i l e d t o 
prove a compensable c l a i m a g a i n s t i t because he has not shown t h a t 
h i s work a c t i v i t i e s w i t h t h e employer w h i l e s e l f - i n s u r e d were "the 
major c o n t r i b u t i n g cause" of h i s c o n d i t i o n . .See W e l l e r v. Union 
Carbide C o r p o r a t i o n , 288 Or 27 (1980). 

The employer's argument f a i l s f o r two reasons. F i r s t , 
" t h e major c o n t r i b u t i n g cause" s t a n d a r d advanced by the employer i s 
not a p p l i c a b l e t o t h i s case. The "major c o n t r i b u t i n g cause" 
s t a n d a r d a p p l i e s t o cases i n v o l v i n g o c c u p a t i o n a l d i s e a s e s . W e l l e r , 
supra. I n t h i s r e g a r d , c l a i m a n t a s s e r t s t h a t t h e t h o r a c i c c o n d i t i o n 
f o l l o w e d as a consequence of h i s 1979 and 1982 i n j u r i e s . The f a c t 
t h a t c l a i m a n t ' s t h o r a c i c c o n d i t i o n developed over a p e r i o d of t i m e 
does not c o n v e r t h i s c l a i m t o one f o r an o c c u p a t i o n a l d i s e a s e . I n 
a d d i t i o n , t h e r e i s no evidence i n the r e c o r d t h a t c l a i m a n t ' s 
t h o r a c i c c o n d i t i o n r e s u l t s from a p r e e x i s t i n g t h o r a c i c d i s e a s e . 
Under these c i r c u m s t a n c e , c l a i m a n t must prove t h a t t h e w o r k - r e l a t e d 
i n j u r y was a m a t e r i a l cause of t h e c o n d i t i o n . See Jeld-Wen, I n c . v. 
Page, 73 Or App 136, 139 (1985); c f . Kepford v. Weyerhaeuser Co., 77 
Or App 363, 366-67 (1986). Claimant has c a r r i e d h i s burden on t h i s 
i s s u e t h r o u g h the t e s t i m o n y of h i s t r e a t i n g p h y s i c i a n , Dr. P u l l e l l a . 

I n a d d i t i o n , the employer's argument f a i l s t o t a k e i n t o 
account one of the two f u n c t i o n s of the " l a s t i n j u r i o u s exposure 
r u l e . " The r u l e f u n c t i o n s not o n l y as a method of a s s i g n i n g 
r e s p o n s i b i l i t y , i t a l s o f u n c t i o n s as a r u l e of p r o o f . Pursuant t o 
t h e r u l e , c l a i m a n t need o n l y show t h a t h i s c o n d i t i o n i s work-
r e l a t e d . Starbuck,• supra, 296 Or a t 244 (1984). Claimant i s 
r e l i e v e d of t h e burden of p r o v i n g medical c a u s a t i o n as t o any 
s p e c i f i c i n s u r e r . Bracke v. Baza'r, 293 Or 239 ( 1 9 8 2 ) ; Spurlock v. 
I n t e r n a t i o n a l Paper Co., 8 9 Or App 4 61 (1988). 

Here, c l a i m a n t has proven not o n l y t h a t h i s c o n d i t i o n was 
w o r k - r e l a t e d , but he has a l s o proven t h a t h i s o n - t h e - j o b l i f t i n g 
a c t i v i t i e s w h i l e the employer was s e l f - i n s u r e d c o n t r i b u t e d 
i n d e p e n d e n t l y t o h i s t h o r a c i c c o n d i t i o n . We conclude t h a t t h e 
Referee c o r r e c t l y determined t h i s i s s u e . 

T h e r e f o r e , c l a i m a n t has s u c c e s s f u l l y defended a g a i n s t a 
c a r r i e r - i n i t i a t e d request f o r review a t t e m p t i n g t o d i s a l l o w h i s 
compensation. Claimant's a t t o r n e y would n o r m a l l y be e n t i t l e d t o an 
assessed fee f o r h i s s e r v i c e s on Board r e v i e w . See ORS 656.382(2). 
However, c l a i m a n t ' s counsel f a i l e d t o t i m e l y f i l e h i s respondent's 
b r i e f . Moreover, t h e r e i s no evidence i n t h e r e c o r d t h a t c l a i m a n t ' s 
counsel p r o v i d e d l e g a l r e p r e s e n t a t i o n s h o r t of b r i e f i n g which would 
s u p p o r t an a t t o r n e y fee award on r e v i e w . See Dan W. H e d r i c k , 38 Van 
N a t t a 208 ( 1 9 8 6 ) , a f f ' d mem 83 Or App 275 TT9~87TT We conclude t h a t 
c l a i m a n t ' s counsel i s not e n t i t l e d t o t h e award of an assessed f e e 
on r e v i e w . S h i r l e y M. Brown, 40 Van N a t t a 879 ( J u l y 27, 1988). 

ORDER 

The Referee's order dated March 31, 1987 i s a f f i r m e d . 
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CELIA GARCIA, Claimant 
Olson Law Firm, Claimant's Attorney 
Cummins, et al.,-Defense Attorneys 

WCB 85-07123 
September 29, 1988 
Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s o f 
Referee Garaventa's order t h a t : (1) d e c l i n e d t o award scheduled 
permanent p a r t i a l d i s a b i l i t y f o r her l e f t knee i n j u r y ; (2) upheld 
t h e s e l f - i n s u r e d employer's d e n i a l of c h i r o p r a c t i c care as not 
reasonable and necessary; (3) d e c l i n e d t o g r a n t temporary t o t a l 
d i s a b i l i t y b e n e f i t s i n l i e u of temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s g r a n t e d by the D e t e r m i n a t i o n Order; and (4) found t h a t 
c l a i m a n t ' s c l a i m was not p r e m a t u r e l y c l o s e d . We a f f i r m . 

ISSUES 

1. .Whether c l a i m a n t i s e n t i t l e d t o an award of 
scheduled permanent d i s a b i l i t y as a r e s u l t of her October 29, 1984 
compensable i n j u r y . 

2. Whether c l a i m a n t i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s from March 28, 1985 t h r o u g h May 15, 1985. 

3. Whether c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t i s 
reasonable and necessary. 

4. Whether the D e t e r m i n a t i o n Order of March 1 1 , 1986, 
p r e m a t u r e l y c l o s e d c l a i m a n t ' s c l a i m . 

FINDINGS OF FACT 

Claimant was 38 years o l d a t the t i m e of h e a r i n g . She 
has a seventh grade e d u c a t i o n , and her work h i s t o r y i s comprised 
of cannery work. She compensably i n j u r e d her l e f t knee on 
October 29, 1984, when she s l i p p e d on a p i e c e of b r o c c o l i and 
f e l l , l a n d i n g on her l e f t knee. The c l a i m was accepted and 
b e n e f i t s were p a i d . 

Dr. Freeman, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , diagnosed 
a s p r a i n and s u b l u x a t i o n of t h e l e f t knee and t r e a t e d t h e i n j u r e d 
knee w i t h c h i r o p r a c t i c m a n i p u l a t i o n . 

Claimant c o n t i n u e d t o work from t h e date of her a c c i d e n t 
u n t i l March 28, 1985. Time l o s s was a u t h o r i z e d by Dr. Freeman i n 
a May 14, 1985 l e t t e r t o t h e employer i n which he s t a t e d t h a t 
c l a i m a n t had been unable t o work s i n c e March 28, 1985. That 
l e t t e r was r e c e i v e d by t h e employer on May 16, 1985. Dr. Freeman 
r e p o r t e d t h a t c l a i m a n t c o u l d do no heavy work and t h a t she would 
be permanently r e s t r i c t e d t o d o i n g s e d e n t a r y , l i g h t or medium 
work. Claimant has not r e t u r n e d t o work. 

Dr. Freeman d i d not see c l a i m a n t between March 15, 1985 
and A p r i l 12, 1985. Claimant saw Dr. Freeman t h r e e t i m e s . D u r i n g 
her appointments w i t h Dr. Freeman, c l a i m a n t complained of and 
r e c e i v e d t r e a t m e n t f o r b o t h l e g s , knees, r i g h t f o o t and neck. 

Claimant i n c u r r e d p r i o r i n j u r i e s t o her l e f t knee i n 
1977 and 1982. C l a i m a n t ' s 1982 i n j u r y c o n t i n u e d t o cause problems 
t o t h e date of her p r e s e n t 1984 l e f t knee i n j u r y . 
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On August 19, 1985, the Independent C h i r o p r a c t i c 
C o n s u l t a n t s examined c l a i m a n t . 

On February 25, 1986, the employer denied c o n t i n u i n g 
c h i r o p r a c t i c t r e a t m e n t on the ground t h a t i t was not reasonable or 
necessary as a r e s u l t of the October 29, 1984 l e f t knee i n j u r y . 

Claimant was m e d i c a l l y s t a t i o n a r y as of January 9, 
1986. A March 1 1 , 1986 D e t e r m i n a t i o n Order awarded temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s from March 15, 1985 th r o u g h May 15, 
1985 and temporary t o t a l d i s a b i l i t y from May 16, 1985 th r o u g h 
January 9, 1986. The- D e t e r m i n a t i o n Order g r a n t e d no permanent 
d i s a b i l i t y . 

Claimant was not a c r e d i b l e w i t n e s s . 

OPINION AND CONCLUSIONS 

Permanent P a r t i a l D i s a b i l i t y 

Claimant has the burden of p r o v i n g a permanent l o s s of 
use or f u n c t i o n as a r e s u l t of her October 29, 1984 compensable 
l e f t knee i n j u r y . See ORS 6 5 6 . 2 1 4 ( 2 ) ( c ) . 

The Referee found t h a t c l a i m a n t was not a c r e d i b l e 
w i t n e s s . We d e f e r t o t h e Referee's c r e d i b i l i t y f i n d i n g as i t i s 
based upon her o b s e r v a t i o n of c l a i m a n t ' s demeanor a t . h e a r i n g . 
Humphrey v. SAIF, 58 Or App 360 (1982). F u r t h e r m o r e , her 
t e s t i m o n y i s r i d d l e d w i t h i n c o n s i s t e n c i e s , and we conclude she i s 
not c r e d i b l e . See C o s t a l Farm Supply v. H u l t b e r g , 84 Or App 382 
(19 8 7 ) . 

The Independent C h i r o p r a c t i c C o n s u l t a n t s d e s c r i b e d t h e i r 
August 19, 1985 e x a m i n a t i o n o f c l a i m a n t and review o f r a d i o g r a p h s 
i n d e t a i l and concluded t h a t t h e r e was no permanent impairment as 
a r e s u l t of t h e 1984 i n j u r y . 

The t r e a t i n g p h y s i c i a n ' s o p i n i o n i s ' g e n e r a l l y e n t i t l e d 
t o g r e a t e r weight l a c k i n g s u f f i c i e n t reasons t o t h e c o n t r a r y . 
Weiland v. SAIF, 64 Or App 810 (1983). I n the p r e s e n t case, 
Dr. Freeman, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , i s t h e o n l y e x p e r t 
t o p r e s e n t an o p i n i o n which c o u l d be c o n s t r u e d t o i n d i c a t e a l o s s 
of f u n c t i o n t o the l e f t knee. 

Dr. Freeman's o p i n i o n , however, i s not s u f f i c i e n t t o 
sup p o r t an award of permanent d i s a b i l i t y . He s t a t e d o n l y t h a t 
c l a i m a n t has a " p a r t i a l d i s a b i l i t y " ; he gave no e x p l a n a t i o n or 
i n d i c a t i o n of the degree of impairment. F u r t h e r m o r e , 
Dr. Freeman's c h a r t notes i n d i c a t e he t r e a t e d many areas of 
c l a i m a n t ' s body, y e t he d i d not a t t r i b u t e any impairment t o a 
p a r t i c u l a r body p a r t . Thus, h i s o p i n i o n i s c o n c l u s o r y and not 
p e r s u a s i v e ; i t i s i n s u f f i c i e n t t o e s t a b l i s h a permanent l o s s o f 
f u n c t i o n t o c l a i m a n t ' s l e f t knee. F i n a l l y , Dr. Freeman does not 
i n d i c a t e t h a t he has any knowledge of c l a i m a n t ' s p r i o r l e f t knee 
i n j u r i e s so as t o assess the permanent d i s a b i l i t y caused by t h e 
1984 i n j u r y . 

Consequently, c l a i m a n t has f a i l e d t o e s t a b l i s h a 
permanent l o s s of use or f u n c t i o n o f her l e f t knee as a r e s u l t o f 
her October 29, 1984 compensable i n j u r y . 
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Temporary T o t a l D i s a b i l i t y 

C laimant seeks temporary t o t a l d i s a b i l i t y b e n e f i t s 
r a t h e r than t he temporary p a r t i a l d i s a b i l i t y b e n e f i t s as g r a n t e d 
by t h e D e t e r m i n a t i o n Order f o r the p e r i o d from March 28, 1985 
th r o u g h May 15, 1985. She r e l i e s on Dr. Freeman's May 14, 1985 
l e t t e r wherein t h e d o c t o r s t a t e d t h a t c l a i m a n t had been t o t a l l y 
d i s a b l e d s i n c e March 28, 1985. 

Whether c l a i m a n t i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y depends on whether a preponderance of t h e evidence, 
shows t h a t she was d i s a b l e d from March 28, 1985 t h r o u g h May 15, 
1985 due t o her compensable c l a i m . See ORS 656.210. A d o c t o r ' s 
v e r i f i c a t i o n o f an i n a b i l i t y t o work i s evidence of d i s a b i l i t y , 
but i t i s not n e c e s s a r i l y t he o n l y r e l e v a n t evidence. See 
G a r b u t t v. SAIF, 297 Or 148 (198 4 ) . The e n t i r e r e c o r d i s r e l e v a n t 
t o whether c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y . 

I n a June 16, 1986 l e t t e r t o c l a i m a n t ' s a t t o r n e y , 
Dr. Freeman s t a t e d t h a t h i s assessment t h a t c l a i m a n t was unable t o 
work b e g i n n i n g on March 28, 1985 was based on h i s o b s e r v a t i o n s o f 
c l a i m a n t , on c l a i m a n t ' s i n a b i l i t y t o move f r e e l y , and on 
c l a i m a n t ' s e x p e r i e n c e of p a i n on p a l p i t a t i o n . 

T h i s l e t t e r i s not p e r s u a s i v e . A c c o r d i n g t o h i s c h a r t 
n o t e s , Dr. Freeman d i d not see c l a i m a n t between March 15, 1985 and 
A p r i l 12, 1985. His c o n c l u s i o n i s based on p u r e l y s u b j e c t i v e 
c o m p l a i n t s of a c l a i m a n t who i s not c r e d i b l e . F u r t h e r m o r e , d u r i n g 
her appointments w i t h Dr. Freeman, c l a i m a n t complained of p a i n not 
o n l y i n her l e f t knee, but a l s o i n her r i g h t f o o t , neck, r i g h t 
knee and l e g s . 

Based on the r e c o r d , we cannot conclude t h a t c l a i m a n t 
has e s t a b l i s h e d an e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y 
between March 28, 1985 and May 15, 1985. 

Reasonable and Necessary Me d i c a l Treatment 

Claimant i s e n t i t l e d t o a l l reasonable m e d i c a l s e r v i c e s , 
c u r a t i v e or . p a l l i a t i v e , ..so long as they are n e c e s s i t a t e d by t h e 
compensable i n j u r y . ORS 656. 245( 1 ) ; West' v. SAIF, 74 Or App 317 
(19 8 5 ) ; Wetzel.v. Goodwin Bros., 50 Or App 101 (1 9 8 1 ) . I t i s i 

c l a i m a n t ' s burden t o prove t h e reasonableness and n e c e s s i t y o f 
t r e a t m e n t . McGray v. SAIF, 24 Or App 1083 (1 9 7 6 ) . 

Dr. Freeman's l e t t e r of A p r i l 14, 1986 s t a t e s o n l y t h a t 
c l a i m a n t needs ongoing care on a p e r i o d i c b a s i s . He n e i t h e r 
e x p l a i n s t h a t s.tatement nor r e l a t e s any need f o r t r e a t m e n t t o 
c l a i m a n t ' s compensable i n j u r y . His c h a r t notes i n d i c a t e t h a t she 
was r e c e i v i n g t r e a t m e n t f o r many areas of her body. T h e r e f o r e , 
c l a i m a n t has f a i l e d t o prove t h a t c o n t i n u i n g c h i r o p r a c t i c care was 
reasonable and necessary. 

Premature Claim C l o s u r e 
ORS 656.005(17) p r o v i d e s t h a t " m e d i c a l l y s t a t i o n a r y " 

means t h a t "no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be 
expected from m e d i c a l t r e a t m e n t , or the passage of t i m e . " I n 
d e t e r m i n i n g whether a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e 
whether t h e c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e 
date of c l o s u r e , w i t h o u t c o n s i d e r i n g subsequent changes i n h i s 
c o n d i t i o n . S u l l i v a n v. Argonaut I n s Co., 73 Or App 694 ( 1 9 8 5 ) ; 
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A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . However, 
i n c o n d u c t i n g our a n a l y s i s , we may c o n s i d e r medical evidence t h a t 
was not a v a i l a b l e t o the E v a l u a t i o n S e c t i o n a t t h e t i m e of 
c l o s u r e . Schuening v. J.R. S i m p l o t , 84 Or App 622 ( 1 9 8 7 ) ; 
Brown v. Jeld-Wen, I n c . , 52 Or App 191 ( 1 9 8 1 ) . 

At t h e ti m e of c l o s u r e t h e E v a l u a t i o n S e c t i o n had a 
November 27, 1985 r e p o r t o f the Independent C h i r o p r a c t i c 
C o n s u l t a n t s i n d i c a t i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , a 
January 9, 1986 response from Dr. Freeman i n d i c a t i n g h i s 
concurrence and a February 3, 1986 note by Dr. Freeman s t a t i n g 
t h a t any care c l a i m a n t c o n t i n u e d t o r e c e i v e was p a l l i a t i v e . 
T h e r e f o r e , t h e E v a l u a t i o n S e c t i o n c l o s e d t h e c l a i m on March 1 1 , 
1986. 

Claimant contends t h a t Dr. Freeman misunderstood a 
p o r t i o n of t h e Independent C h i r o p r a c t i c C o n s u l t a n t ' s r e p o r t and on 
March 5, 1986 wrote t h a t he. f e l t c l a i m a n t should c o n t i n u e t o 
r e c e i v e c h i r o p r a c t i c c a r e . However, even i f we c r e d i t 
Dr. Freeman's me d i c a l o p i n i o n , a c l a i m a n t may need on-going c a r e 
but n o n e t h e l e s s be s t a t i o n a r y . Thus, Dr. Freeman's March 5, 1986 
o p i n i o n does not a s s i s t c l a i m a n t i n e s t a b l i s h i n g t h a t she was not 
m e d i c a l l y s t a t i o n a r y a t the ti m e of c l o s u r e . T h e r e f o r e , 
c l a i m a n t ' s c l a i m was not p r e m a t u r e l y c l o s e d . 

ORDER 

The Referee's o r d e r dated March 3 1 , 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $182. 

ERNEST G. GILVIN, Claimant WCB 86-14688, 86-14689 & 86-14690 
Malagon & Moore, Claimant's Attorneys September 29, 1988 
SAIF Corp Legal, Defense Attorney Order on Review 
Beers, Zimmerman & Rice, Defense Attorneys 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Leahy's o r d e r t h a t : ( 1 ) 
a f f i r m e d a D e t e r m i n a t i o n Order which awarded c l a i m a n t 10 p e r c e n t (32 
degrees) unscheduled permanent d i s a b i l i t y f o r an- upper back and neck 
i n j u r y ; ( 2 ) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of an a g g r a v a t i o n 
c l a i m f o r the same c o n d i t i o n ; ( 3 ) upheld EBI Companies' d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same c o n d i t i o n ; ( 4 ) determined 
c l a i m a n t was n e i t h e r e n t i t l e d t o i n t e r i m compensation from 
September 8, 1985 t o December 1 1 , 1986 nor an a s s o c i a t e d p e n a l t y and 
a t t o r n e y f e e ; and ( 5 ) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e 
f o r a l l e g e d unreasonable c l a i m s p r o c e s s i n g . The is s u e s are e x t e n t of 
permanent d i s a b i l i t y , r e s p o n s i b i l i t y , j u r i s d i c t i o n , temporary 
d i s a b i l i t y compensation, and p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS OF FACT 

Claimant's f i r s t i n j u r y o c c u r r e d i n May 1984 w h i l e he was 
w o r k i n g as a p a i n t e r f o r SAlF's i n s u r e d . He l i v e d i n Cottage Grove, 
Oregon a t the t i m e . While l i f t i n g a p i e c e of equipment, he i n j u r e d 
h i s upper back and neck. SAIF accepted t h e c l a i m . Claimant began 
r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t . He had p a i n a t t h e base of h i s neck 
r a d i a t i n g i n t o h i s r i g h t s h o u l d e r w i t h an on-and-off t i n g l i n g 
s e n s a t i o n i n h i s r i g h t hand. He c o n t i n u e d t o work w i t h o u t 
r e s t r i c t i o n s . There was no c l o s u r e a t t h i s t i m e . 

Claimant s u f f e r e d a second i n j u r y t h r e e months l a t e r . T h i s 
was a low back i n j u r y which was e v e n t u a l l y c l o s e d w i t h payment of 
temporary d i s a b i l i t y o n l y . -1217-



Claimant c o n t i n u e d t o e x p e r i e n c e symptoms r e l a t i n g t o h i s 
c e r v i c a l c o n d i t i o n . A c e r v i c a l laminectomy a t C6-7 was performed by 
Dr. Golden, neurosurgeon, i n March 1986. I n May, c l a i m a n t was 
r e f e r r e d f o r v o c a t i o n a l s e r v i c e s . I n J u l y , Dr. Golden r e l e a s e d 
c l a i m a n t t o m o d i f i e d work. He r e s t r i c t e d c l a i m a n t t o l i f t i n g and 
c a r r y i n g 25 t o 50 pounds o c c a s i o n a l l y . 

Claimant moved from Cottage Grove t o Reedsport where he 
l i v e d out of h i s van f o r two weeks. He then moved t o Gold Beach and 
began w o r k i n g as a r e s t a u r a n t cook f o r EBI's i n s u r e d . 

Claimant had i n f o r m e d h i s v o c a t i o n a l c o u n s e l o r t h a t he might 
move t o the c o a s t . However, when he d i d move, he d i d not i n f o r m h i s 
c o u n s e l o r of h i s new address. When h i s c o u n s e l o r was unable t o l o c a t e 
c l a i m a n t , h i s v o c a t i o n a l s e r v i c e s ended. 

On September 8, 1985, w h i l e w o r k i n g a t t h e r e s t a u r a n t , 
c l a i m a n t s l i p p e d . He grabbed a c o u n t e r t o a v o i d f a l l i n g . He f e l t no 
immediate p a i n from t h i s i n c i d e n t . However, he l e f t work about one 
week l a t e r a f t e r n o t i n g l e f t arm weakness. He s u b s e q u e n t l y f i l l e d o u t 
an EBI form t i t l e d " S u p e r v i s o r ' s Report of A c c i d e n t . " The employer 
never forw a r d e d t h i s form t o EBI. The employer went out of b u s i n e s s 
s h o r t l y a f t e r w a r d s w i t h o u t n o t i f y i n g EBI of t h e c l a i m . See ORS 
656.262(3). 

Claimant r e t u r n e d t o Dr. Golden i n l a t e September. 
Dr. Golden r e f e r r e d c l a i m a n t f o r x - r a y s . He s u b s e q u e n t l y r e l e a s e d 
c l a i m a n t t o r e g u l a r work i n l a t e October. Claimant t e s t i f i e d t h a t he 
sent the b i l l f o r t h i s t r e a t m e n t t o SAIF. 

I n November 1985, a D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t 10 p e r c e n t permanent p a r t i a l d i s a b i l i t y f o r h i s f i r s t i n j u r y 
w h i l e employed by SAIF's i n s u r e d . 

I n December 1985, SAIF i s s u e d a d e n i a l of r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y and m e d i c a l t r e a t m e n t . SAIF suggested 
t h a t c l a i m a n t f i l e a "new i n j u r y " c l a i m w i t h "your [ s i c ] i n s u r a n c e 
c a r r i e r . " SAIF sent a copy of t h e d e n i a l t o "Aetna F i r e and C a s u a l t y 
of C o n n e c t i c u t . " T h i s was an i n c o r r e c t name f o r t h e r e s t a u r a n t ' s 
i n s u r e r . The c o r r e c t i n s u r e r was a s u b s i d i a r y of EBI Companies known 
as " F i r e and C a s u a l t y of C o n n e c t i c u t . " 

EBI f i r s t l e a r n e d of the c l a i m i n mid-January 1986, when 
SAIF sent t h e f i l e t o i t . I n c l u d e d w i t h i n t h e f i l e was t h e SAIF 
d e n i a l which made r e f e r e n c e t o a new i n j u r y a t EBI's i n s u r e d . On 
January 2 1 , 1986, EBI responded by f i r s t c l a s s l e t t e r t o c l a i m a n t 
r e q u e s t i n g t h a t he c o n t a c t them t o d i s c u s s the s i t u a t i o n . T h i s l e t t e r 
was sent t o c l a i m a n t ' s address i n Gold Beach where SAIF had sent i t s 
d e n i a l l e t t e r t h e p r e v i o u s month. However, c l a i m a n t had moved back t o 
Cottage Grove e a r l i e r i n January l e a v i n g no f o r w a r d i n g address so t h a t 
he d i d not r e c e i v e EBI's l e t t e r . EBI f o l l o w e d t h a t l e t t e r up w i t h 
another l e t t e r i n mid-February t o t h e same Gold Beach address. T h i s 
l e t t e r was sent r e t u r n r e c e i p t r e q u e s t e d and was r e t u r n e d u n d e l i v e r e d . 

I n March 1986, l e s s t h a n 60 days a f t e r r e c e i v i n g i n f o r m a t i o n 
from SAIF i n d i c a t i n g t h e p o s s i b l e e x i s t e n c e of a c l a i m a g a i n s t i t s 
i n s u r e d , EBI denied t h e c l a i m on the b a s i s of i n a b i l i t y t o p r o c u r e 
s u p p o r t i n g i n f o r m a t i o n . T h i s d e n i a l l e t t e r was sent t o t h e address 
l i s t e d on t h e form 801 c l a i m a n t o r i g i n a l l y f i l e d f o r h i s f i r s t 
i n j u r y . The l e t t e r was r e t u r n e d u n d e l i v e r e d . EBI t h e n a t t e m p t e d t o 
c o n t a c t c l a i m a n t a t a Saginaw, Oregon address found i n c l a i m a n t ' s 
v o c a t i o n a l r e p o r t s . Once a g a i n , t h e l e t t e r was r e t u r n e d u n d e l i v e r e d . 



EBI was f i n a l l y a b l e t o c o n t a c t c l a i m a n t i n October 1986 
th r o u g h the involvement of c l a i m a n t ' s a t t o r n e y . Claimant was l i v i n g 
i n Dorena, Oregon a t the t i m e . 

Claimant was 43 years o l d a t the time of h e a r i n g . He has a 
t e n t h grade e d u c a t i o n . His work experie n c e has p r i m a r i l y i n v o l v e d 
p a i n t i n g and c o o k i n g . Claimant's impairment r e s u l t i n g from h i s May 
1984 i n j u r y i s i n the minimal range. 

Subsequent t o September 1985, c l a i m a n t has worked as a cook 
f o r a new employer and he has worked i n a s e r v i c e s t a t i o n . He l e f t 
b o t h of these p o s i t i o n s f o r reasons u n r e l a t e d t o h i s i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C r e d i b i l i t y and R e l i a b i l i t y 

The Referee found c l a i m a n t ' s t e s t i m o n y " d e l i b e r a t e l y devious 
and u n r e l i a b l e " as w e l l as "so confused and vague" as not t o be 
b e l i e v a b l e . P o r t i o n s of c l a i m a n t ' s t e s t i m o n y , p a r t i c u l a r as regards 
h i s v a r y i n g addresses d u r i n g t h e p e r i o d s i n q u e s t i o n , are c o n f u s i n g . 
However, we do not f i n d h i s t e s t i m o n y so c o n f u s i n g as not t o be 
b e l i e v a b l e . F u r t h e r , i t i s u n c l e a r whether t h e Referee's f i n d i n g of 
" d e l i b e r a t e l y d e v i o u s " t e s t i m o n y by c l a i m a n t i s based on demeanor or 
c o n t e n t . I n terms of c o n t e n t , we f i n d n o t h i n g i n the t r a n s c r i p t t o 
suggest t h a t c l a i m a n t was d e l i b e r a t e l y devious i n h i s t e s t i m o n y . See 
Delmar J. H u l t b e r g , 37 Van Natt a 1679 (1985 ) , a f f ' d 84 Or App 282 
(19 8 7 ) . 

E x t e n t of Permanent D i s a b i l i t y 

Claimant a s s e r t s e n t i t l e m e n t t o an i n c r e a s e d permanent 
d i s a b i l i t y award beyond t he 10 p e r c e n t awarded by t h e 
November 14, 1985 D e t e r m i n a t i o n Order. The Referee d e c l i n e d t o award 
any a d d i t i o n a l d i s a b i l i t y . The Referee read D r . G o l d e n ' s m i l d 
" d i s a b i l i t y " r a t i n g l i t e r a l l y as a d i s a b i l i t y r a t i n g , r a t h e r than as 
an impairment r a t i n g . He s t a t e d t h a t because c l a i m a n t d i d not seek an 
impairment r a t i n g , a d i s a b i l i t y r a t i n g c o u l d not be made u s i n g t h e 
a d m i n i s t r a t i v e g u i d e l i n e s found a t OAR 436-30-380 et_ seq. He found 
t h e 10 p e r c e n t award f a i r , based upon t h e m e d i c a l r e c o r d s . 

On r e v i e w , c l a i m a n t argues t h a t Dr. Golden meant t o r a t e 
impairment as m i l d but i n s t e a d m i s l a b e l e d h i s r a t i n g as a d i s a b i l i t y 
r a t i n g . Claimant a l s o argues t h a t he i s unable t o r e t u r n t o h i s 
20-year o c c u p a t i o n of p a i n t i n g . 

Dr. Golden r e l e a s e d c l a i m a n t t o l i g h t t o moderate work w i t h 
a 50-pound l i f t i n g l i m i t a t i o n i n J u l y 1985. He r e f e r r e d t o c l a i m a n t ' s 
"minor symptoms." We conclude t h a t these r e s t r i c t i o n s are i n l i n e 
w i t h a m i l d impairment r a t i n g and t h a t Dr. Golden was, i n f a c t , r a t i n g 
impairment as argued by c l a i m a n t . We n o t e , however, t h a t Dr. Golden's 
r e p o r t e d impairment r a t i n g i s dated twenty months p r i o r t o h e a r i n g . 
C l a i m a n t ' s r i g h t s i d e d problems subse q u e n t l y c o m p l e t e l y r e s o l v e d . 

Claimant's p r i m a r y argument i s t h a t he i s p r e c l u d e d as a 
r e s u l t of h i s i n j u r y from w o r k i n g as a p a i n t e r . We are not persuaded 
t h a t t h i s i s c o r r e c t . F i r s t , c l a i m a n t t e s t i f i e d t h a t he has a p p l i e d 
f o r s e v e r a l jobs as a p a i n t e r . I n a d d i t i o n , he had no problems, 
p e r f o r m i n g t h e cookin g j o b u n t i l t h e September 8, 1985 i n c i d e n t . He 
a l s o worked i n a gas s t a t i o n i n the summer of 1986. He l e f t t h i s j o b 
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f o r reasons u n r e l a t e d t o h i s i n j u r i e s . F u r t h e r m o r e , Dr. Golden 
i n d i c a t e d t h a t t h e l i g h t t o moderate work r e s t r i c t i o n s he p l a c e d on 
c l a i m a n t were not permanent. 

C o n s i d e r i n g these f a c t s , and t a k i n g i n t o c o n s i d e r a t i o n t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s set f o r t h i n OAR 436-30-380 e t 
seg, we conclude t h a t t he 10 percent- unscheduled permanent p a r t i a l 
d i s a b i l i t y awarded t o c l a i m a n t a d e q u a t e l y and a p p r o p r i a t e l y 
compensates him f o r t h e permanent l o s s of e a r n i n g c a p a c i t y due t o t h e 
i n d u s t r i a l i n j u r y . 

SAIF's December 1985 d e n i a l 

The next i s s u e we address i n v o l v e s SAIF's December 1985 
d e n i a l . Claimant r e c e i v e d t he d e n i a l on December 4, 1985. Claimant 
reque s t e d review o f t h e d e n i a l t e n months l a t e r , i n October 1986. We 
conclude t h a t c l a i m a n t has f a i l e d t o t i m e l y c h a l l e n g e SAIF's d e n i a l 
and t h a t he, t h e r e f o r e , i s p r e c l u d e d from l i t i g a t i n g any i s s u e s r a i s e d 
by t h a t d e n i a l . ORS 656.319(1). 

EBI's d e n i a l s 

We next address t h e rem a i n i n g i s s u e s which i n v o l v e 
c l a i m a n t ' s r e s t a u r a n t i n j u r y and EBI's subsequent d e n i a l s . Claimant 
argues t h a t EBI was r e q u i r e d t o commence payment of i n t e r i m 
compensation w i t h i n 14 days of t h e employer's n o t i c e of t h e c l a i m . 
Claimant a l s o argues t h a t t he i n s u r e r was r e q u i r e d t o accept or deny 
t h e c l a i m w i t h i n 60 days of t h e employer's n o t i c e or knowledge of t h e 
c l a i m . Claimant a s s e r t s t h a t t h e employer had n o t i c e o f h i s c l a i m by 
September 14, 1985 a t t h e l a t e s t — t h e date on which he q u i t work a t 
the r e s t a u r a n t . 

Claimant i s c o r r e c t . An i n s u r e r i s r e q u i r e d by law t o 
commence payment of i n t e r i m compensation no l a t e r than t h e 14th day 
a f t e r t h e employer — not t h e i n s u r e r — has n o t i c e o f t h e c l a i m . ORS 
656.2 6 2 ( 4 ) ; Nix v. SAIF, 80 Or App 656 (1 9 8 6 ) , rev den 30 2 Or 15 8 
(1 9 8 7 ) . 

Claimant a l s o a s s e r t s t h a t he i s e n t i t l e d t o a p e n a l t y and 
a t t o r n e y fees f o r EBI's a l l e g e d unreasonable f a i l u r e t o pay i n t e r i m 
compensation. ORS 656.262(10). EBI argues t h a t i t s f a i l u r e t o pay 
i n t e r i m compensation was not unreasonable because EBI had no knowledge 
o f t h e c l a i m u n t i l January 15, 1986 and because i t s f a i l u r e t o deny 
the c l a i m e a r l i e r was due t o c l a i m a n t ' s conduct i n not a d v i s i n g anyone 
w i t h r e g a r d t o h i s v a r i o u s addresses. 

However, EBI f i r s t a t t e m p t e d t o c o n t a c t c l a i m a n t on 
January 2 1 , 1986, w e l l beyond t h e 60-day l i m i t a t i o n p e r i o d . The 
reason EBI f a i l e d t o respond e a r l i e r was t h e f a i l u r e o f i t s i n s u r e d t o 
n o t i f y i t of t h e c l a i m . N e v e r t h e l e s s , t h e employer's conduct i s 
l e g a l l y a t t r i b u t a b l e t o i t s i n s u r e r . See Nix v. SAIF, s u p r a , a t page 
660. I n N i x , t h e employer d i d not n o t i f y SAIF of t h e c l a i m u n t i l 
almost t h r e e months f o l l o w i n g t h e a c c i d e n t . Consequently, i n t e r i m 
compensation was not t i m e l y p a i d . The Referee awarded a p e n a l t y and 
a t t o r n e y f e e s . The Board r e v e r s e d , h o l d i n g t h a t an award of a p e n a l t y 
and a t t o r n e y f e e s was not j u s t i f i e d because t h e f a c t t h a t c l a i m a n t was 
unable t o work due t o h i s i n j u r y was not known t o SAIF u n t i l t h e 
h e a r i n g . The c o u r t d i s a g r e e d : 

" A l t h o u g h SAIF may have proceeded c o r r e c t l y 
a f t e r r e c e i v i n g n o t i c e of t h e c l a i m , t h e 
f a c t remains t h a t c l a i m a n t was not served 
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by t h e workers' compensation system as he 
had a r i g h t t o be. Compensation was not 
p a i d w i t h i n 14 days of t h e a c c i d e n t , 
because employer f a i l e d t o r e p o r t t h e 
a c c i d e n t w i t h i n f i v e days, as r e q u i r e d by 
ORS 656.262(3). That conduct of the 
employer was unreasonable and i s l e g a l l y 
a t t r i b u t a b l e t o h i s i n s u r e r , SAIF. See 
A n f i l o f i e f f v. SAIF, 52 Or App 127, 62.7 P2d 
1274 (1981)." 80 Or App a t 660. 

I n accordance w i t h t h e Nix h o l d i n g , we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o an award of a p e n a l t y and a t t o r n e y f e e s . 

Pursuant t o ORS 656.262(10), t h e p e n a l t y t o be awarded 
i s based upon "amounts then due." Claimant argues t h a t he i s 
e n t i t l e d t o i n t e r i m compensation from September 8, 1985, t h e date 
o f h i s work i n c i d e n t , t o December 11, 1986, t h e date o f EBI's 
f i n a l d e n i a l . The t r i g g e r i n g event f o r commencement of payment of 
i n t e r i m compensation i s the date on which t h e employer has n o t i c e 
of t he c l a i m and the f a c t t h a t c l a i m a n t i s m i s s i n g work as a 
r e s u l t of t h e i n j u r y . Claimant t e s t i f i e d t h a t he l e f t work as a 
r e s u l t of h i s i n j u r y on September 14, 1985. We accept t h i s 
u n r e b u t t e d t e s t i m o n y . 

I n t e r i m compensation i s g e n e r a l l y payable u n t i l t h e 
i n s u r e r o f f i c i a l l y denies t he c l a i m . Here, however, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , Dr. Golden, r e l e a s e d c l a i m a n t t o r e g u l a r work 
as of October 28, 1985. We have p r e v i o u s l y h e l d t h a t a f t e r being 
r e l e a s e d t o r e g u l a r work, a c l a i m a n t i s no l o n g e r e n t i t l e d t o 
i n t e r i m compensation. David C. S c o t t , 37 Van Nat t a 973 (1 9 8 5 ) ; 
See a l s o Bono v. SAIF, 298 Or 405 (1984). We adhere t o t h a t 
r u l i n g . 

T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation 
from September 15, 1985 t h r o u g h October 27, 1985. We note t h a t 
SAIF was ordered by D e t e r m i n a t i o n Order t o pay temporary 
d i s a b i l i t y d u r i n g t h i s t i m e p e r i o d . EBI i s n e v e r t h e l e s s r e q u i r e d 
t o pay i n t e r i m compensation f o r t h i s o v e r l a p p i n g p e r i o d . See 
Steven E. Pace, 38 Van N a t t a 139, 143 (1986). 

Claimant a l s o r a i s e s s e v e r a l i s s u e s w i t h r e g a r d t o t h e 
EBI d e n i a l i t s e l f . He r e q u e s t s t h a t t h e d e n i a l be s e t a s i d e . He 
re q u e s t s p e n a l t i e s and a t t o r n e y fees f o r unreasonable d e n i a l . ORS 
656.262(10). And he req u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r l a t e 
d e n i a l . I d . 

The Referee concluded t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
was u n t i m e l y . We d i s a g r e e . 

Claimant requested a h e a r i n g on October 23, 1986. I f 
EBI's March 11, 1986 d e n i a l t r i g g e r e d t h e s t a t u t o r y t i m e 
l i m i t a t i o n found i n ORS 656.319(1), t h e n t h e Referee was c o r r e c t . 

The Board has p r e v i o u s l y determined t h a t m a i l i n g alone 
does not t r i g g e r t h e r u n n i n g of the s t a t u t o r y t i m e p e r i o d . The 
n o t i c e must a c t u a l l y be d e l i v e r e d t o c l a i m a n t . Charles H. 
Whiddon, 39 Van N a t t a 407, on recon 39 Van N a t t a 811 (1 9 8 7 ) . I n 
Whiddon, we d i s t i n g u i s h e d t he Court of Appeals o p i n i o n i n Cowart 
v. SAIF, 86 Or App 748 (1 9 8 7 ) . I n Cowart, t h e c o u r t s t a t e d t h a t 
" [ t ] h e date o f m a i l i n g , not r e c e i p t , s t a r t s t h e r u n n i n g o f t h e 60 
days." We noted t h a t t h e c l a i m a n t i n Cowart r e c e i v e d t h e d e n i a l 
w e l l b e f o r e t h e e x p i r a t i o n of t h e 60 days. We c o n t i n u e t o h o l d 
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t h a t Cowart does not l e s s e n t he i n s u r e r ' s o b l i g a t i o n t o a c t u a l l y 
n o t i f y c l a i m a n t o f t h e d e n i a l p u r suant t o ORS 656.262(6) and ORS 
656.319. We f i n d t h i s c o n c l u s i o n s u p p o r t e d by s t a t u t e and case 
law. 

When t h e Supreme Court d i s c u s s e d t h i s i s s u e i n Norton v. 
Compensation Department, 252 Or 75 ( 1 9 6 8 ) , t he Court observed t h a t 
t h e r u l e h o l d i n g t h a t t h e time w i t h i n which t o request a h e a r i n g 
runs from t h e date of m a i l i n g i s s e n s i b l e g i v e n t he pr e s u m p t i o n 
t h a t , m a i l i n g w i l l b r i n g about a c t u a l n o t i c e . The Court noted t h a t 
th e d e n i a l a t i s s u e had a c t u a l l y been r e c e i v e d w e l l i n s i d e t h e 60 
day p e r i o d and thus t h a t t h e presumption worked p r o p e r l y i n t h a t 
case. The Court s p e c i f i c a l l y r e s e r v e d t h e i s s u e now b e f o r e us, 
s t a t i n g : 

" I t i s , o f course, c o n c e i v a b l e t h a t t h e 
m a i l i n g of the n o t i c e of d e n i a l w i l l not 
b r i n g n o t i c e of t h e d e n i a l t o t h e workman 
w i t h i n 60 days a f t e r t h e d e n i a l or w i l l n ot 
b r i n g n o t i c e w i t h i n a reasonably 
s u b s t a n t i a l t i m e a f t e r t h e m a i l i n g , a l l 
t h r o u g h no f a u l t of the workman. What 
r e l i e f can be g r a n t e d t o t h e workman i n 
such event w i l l have t o depend upon t h e 
p a r t i c u l a r c i r c u m s t a n c e s of each case." 
255 Or a t 78. 

The answer, we b e l i e v e , i s t h a t i f t h e f a c t s r e b u t t h e 
presu m p t i o n t h a t m a i l i n g produces a c t u a l d e l i v e r y o f n o t i c e , t h e n 
th e 60-day p e r i o d does not beg i n t o run u n t i l t h e date of 
s u c c e s s f u l m a i l i n g or a c t u a l n o t i c e . 

We d i s t i n g u i s h t h e i n s t a n t case from t h a t p r e s e n t e d t o 
the Court of Appeals i n Anderson v. EBI Companies, 79 Or App 345 
(19 8 6 ) . I n Anderson, t h e i n s u r e r ' s d e n i a l l e t t e r was sent t o t h e 
c l a i m a n t ' s mother's house. At the t i m e , t he c l a i m a n t was 
i n c a r c e r a t e d . He was not r e l e a s e d u n t i l a p p r o x i m a t e l y one month 
a f t e r the i n s u r e r m a i l e d t he l e t t e r . He d i d not re q u e s t a h e a r i n g 
u n t i l a year a f t e r t h e d e n i a l was m a i l e d . The c o u r t found t h a t 
the c l a i m a n t ' s h e a r i n g r e q u e s t was u n t i m e l y . The c o u r t noted t h a t 
the c l a i m a n t had c o n t a c t e d t h e i n s u r e r e a r l i e r t o re q u e s t t h a t a l l 
f u r t h e r correspondence be sent t o h i s mother's house. We 
i n t e r p r e t t h e c o u r t ' s d e c i s i o n as h o l d i n g t h a t t h e s t a t u t o r y 
r e q u i r e m e n t s may be s a t i s f i e d by d e l i v e r y t o a c l a i m a n t ' s home or 
t o a p l a c e a c l a i m a n t d i r e c t s . 

Here, by c o n t r a s t , EBI's l e t t e r s were never a c t u a l l y 
d e l i v e r e d t o a p l a c e a t which c l a i m a n t r e s i d e d nor t o a p l a c e c l a i m a n t 
d i r e c t e d . We conclude t h a t t h e f a c t s b e f o r e us r e b u t t h e p r e s u m p t i o n 
t h a t EBI's m a i l i n g s produced a c t u a l d e l i v e r y o f n o t i c e . Under these 
c i r c u m s t a n c e s , we h o l d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was t i m e l y . 

T u r n i n g t o the t i m e l i n e s s o f EBI's d e n i a l , t h e employer had 
n o t i c e of the c l a i m as of September 15, 1985. EBI's f i r s t d e n i a l was 
m a i l e d March 1 1 , 1986. T h i s d e n i a l was u n t i m e l y . Claimant i s 
e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e . The p e n a l t y i s computed based 
upon "amounts th e n due." ORS 656.262(10). The "amounts th e n due" are 
the i n t e r i m compensation b e n e f i t s owing t o c l a i m a n t between September 
15, 1985 and October 27, 1985. We have a l r e a d y assessed a p e n a l t y f o r 
t h i s p e r i o d r e s u l t i n g from EBI's unreasonable f a i l u r e t o pay i n t e r i m 
compensation. We note t h a t these combined p e n a l t i e s cannot exceed 25 
p e r c e n t of t h e compensation "then due." ORS 656.262(10); Marlene W. 
R i t c h i e , 37 Van N a t t a 1088, 1097 ( 1 9 8 5 ) . 
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Claimant a l s o a s s e r t s t h a t EBI's d e n i a l was unreasonable 
t h e r e b y g i v i n g r i s e t o a d d i t i o n a l p e n a l t i e s and a t t o r n e y f e e . EBI 
a t t e m p t e d t o i n v e s t i g a t e the c l a i m but was unable t o make c o n t a c t w i t h 
c l a i m a n t due t o h i s m u l t i p l e moves w i t h o u t i n f o r m i n g anyone of h i s new 

^ ^ a d d r e s s . I n October 1985, Dr. Golden r e p o r t e d a new i n j u r y a t the 
™ r e s t a u r a n t based upon c l a i m a n t ' s statement t o t h a t e f f e c t . However, 

he r e p o r t e d normal n e u r o l o g i c a l f u n c t i o n s and normal c e r v i c a l s p i n e 
x - r a y s . He r e l e a s e d c l a i m a n t t o r e g u l a r work. Under these 
c i r c u m s t a n c e s , we conclude t h a t EBI's d e n i a l was not unreasonable. 

F i n a l l y , c l a i m a n t argues t h a t the Board should address the 
r e s p o n s i b i l i t y q u e s t i o n or remand t o t h e Referee t o address t h e 
r e s p o n s i b i l i t y q u e s t i o n . We have p r e v i o u s l y determined t o a f f i r m the 
Referee's c o n c l u s i o n t h a t c l a i m a n t ' s h e a r i n g request of t h e SAIF 
d e n i a l was u n t i m e l y . T h e r e f o r e , c l a i m a n t can recover o n l y i f t h e 
r e s t a u r a n t i n c i d e n t w h i l e w o r k i n g f o r EBI's i n s u r e d was a m a t e r i a l 
c o n t r i b u t i n g cause of h i s need f o r medical t r e a t m e n t or d i s a b i l i t y . 
Loehr v. L i b e r t y Northwest Insurance Corp., 80 Or App 264 ( 1 9 8 6 ) . 

Dr. Golden t e s t i f i e d t h a t he was b a s i c a l l y i n c a p a b l e of 
d i s t i n g u i s h i n g c a u s a l l y between t h e 1984 i n j u r y w i t h SAIF's i n s u r e d 
and t h e 1985 i n j u r y w i t h EBI's i n s u r e d . Moreover, he was u n c e r t a i n 
whether c l a i m a n t ' s p r e s e n t l e f t - s i d e d problems r e s u l t e d from one of 
the two i n j u r i e s or i n s t e a d whether c l a i m a n t had c a r p a l t u n n e l 
syndrome. We note i n t h i s r e g a r d t h a t i m m e d i a t e l y a f t e r t h e 
r e s t a u r a n t i n c i d e n t , c l a i m a n t r e p o r t e d r i g h t - s i d e d problems t o Dr. 
Golden. The f i r s t medically-documented evidence of l e f t - s i d e d 
problems appears t h i r t e e n months f o l l o w i n g the i n c i d e n t . I n t h e 
i n t e r i m , c l a i m a n t h e l d two o t h e r j o b s , both of which he l e f t f o r 
nonmedical reasons. 

Dr. Golden r e f e r r e d c l a i m a n t t o Dr. M u n d a l l . Dr. Mundall 
s u b s e q u e n t l y noted t h a t c l a i m a n t ' s symptoms, as he r e l a t e d them, 
worsened a f t e r h i s second j o b , but he c o u l d f i n d no o b j e c t i v e evidence 
of a r e - i n j u r y . We f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t a new 
i n j u r y o c c u r r e d a t the r e s t a u r a n t . 

. ORDER 

The Referee's order dated June 29, 1987, as c o r r e c t e d June 
30, 1987, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of 
t h e o r d e r t h a t d e c l i n e d t o award i n t e r i m compensation i s r e v e r s e d . 
Claimant i s awarded i n t e r i m compensation from September 15, 1985 t o 
October 28, 1985, t o be p a i d by EBI. As a p e n a l t y f o r i t s f a i l u r e t o 
t i m e l y pay i n t e r i m compensation and f o r f a i l i n g t o t i m e l y accept or 
deny, EBI i s assessed a p e n a l t y equal t o 25 p e r c e n t of t h e i n t e r i m 
compensation awarded by t h i s o r d e r . For p r e v a i l i n g on the p e n a l t y 
i s s u e s , c l a i m a n t ' s a t t o r n e y i s awarded a f e e of $500, t o be p a i d by 
EBI. C l a i m a n t ' s a t t o r n e y i s f u r t h e r a l l o w e d 25 p e r c e n t of t h e 
a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed $3,8 0 0 , 
as a reasonable a t t o r n e y f e e . The remainder of t h e Referee's o r d e r i s 
a f f i r m e d . 

DAVID D. GRIMES, Claimant WCB 85-00302 
Wi l l i a m H. Skalak, Claimant's Attorneys September 29, 1988 

^ R u t h Cinniger (SAIF), Defense Attorney Order on Remand 
T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court 

of Appeals. Grimes v. SAIF, 87 Or App 597 ( 1 9 8 7 ) . The c o u r t 
r e v e r s e d the Board's or d e r i n David D. Grimes, 38 Van N a t t a 1038 
( 1 9 8 6 ) , which found t h a t c l a i m a n t ' s i n j u r y c l a i m had not been 
t i m e l y f i l e d . Inasmuch as t h e Board made no f i n d i n g c o n c e r n i n g 
c o m p e n s a b i l i t y , the c o u r t remanded f o r a d e t e r m i n a t i o n of t h a t 
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i s s u e . F i n d i n g t h a t t h e r e c o r d d i d not c o n t a i n a l l t h e e x h i b i t s 
a d m i t t e d i n t o evidence a t t h e h e a r i n g , t h e Board remanded t h e 
m a t t e r t o t h e P r e s i d i n g Referee. On March 24, 1988, t h e Referee 
determined t h a t t h e r e c o r d was complete and r e f e r r e d t h e m a t t e r 
back t o t h e Board. Upon f u r t h e r r e v i e w , we agree t h a t t h e r e c o r d 
has been c o m p l e t e l y developed. T h e r e f o r e , we proceed w i t h our 
re v i e w . 

ISSUE 
Whether c l a i m a n t s u s t a i n e d a compensable neck i n j u r y i n 

August 1984. 

FINDINGS OF FACT 

Cl a i m a n t , a journeyman c a r p e n t e r , i n j u r e d h i s neck w h i l e 
s t a n d i n g on a p i e c e of h o r i z o n t a l rebar i n e a r l y August 1984. The 
rebar had been w i r e d t o g e t h e r i n a g r i d t o p r o v i d e s t r u c t u r a l 
s u p p o r t f o r a c o n c r e t e w a l l . When t h e rebar suddenly dropped from 
6 t o 12 i n c h e s , c l a i m a n t e x p e r i e n c e d immediate neck p a i n . He 
swore and grabbed h i s neck, but c o n t i n u e d w o r k i n g . A co-worker, 
F l e t c h e r , observed t h e i n j u r y . Claimant d i d not i m m e d i a t e l y 
r e p o r t the i n j u r y . 

On August 16, 1984, c l a i m a n t sought m e d i c a l t r e a t m e n t a t 
a h o s p i t a l f o r neck p a i n of two weeks d u r a t i o n . He d i d not r e p o r t 
any trauma or o n - t h e - j o b i n j u r y . 

The f o l l o w i n g month, c l a i m a n t went r i v e r r a f t i n g . He 
d i d not s u s t a i n any i n j u r i e s or i n c r e a s e d neck p a i n w h i l e r a f t i n g . 

A f t e r c o n s u l t i n g a c h i r o p r a c t o r , he r e t u r n e d t o t h e 
h o s p i t a l on November 27, 1984. He r e p o r t e d t h a t he was "unsure" 
how h i s neck symptoms began. 

Two days l a t e r , c l a i m a n t was i n t e r v i e w e d a t t h e Western 
S t a t e s C h i r o p r a c t i c C o l l e g e C l i n i c . He r e p o r t e d t h a t he had 
s u s t a i n e d an i n j u r y i n August 1984, a f t e r f a l l i n g s i x i n c h e s . 

I n December 1984, c l a i m a n t was examined by Dr. T a h i r , a 
neurosurgeon. T a h i r diagnosed a h e r n i a t e d c e r v i c a l d i s c and on 
December 11, 1984, performed a hemilaminectomy and discectomy a t 
C5-6. 

The f o l l o w i n g day, c l a i m a n t f i l e d a c l a i m f o r an 
o c c u p a t i o n a l i n j u r y t o h i s neck. The date o f o c c u p a t i o n a l i n j u r y 
was l i s t e d as "8-15-84." 

On December 19, 1984, c l a i m a n t ' s s u p e r v i s o r , Mr. Nevins, 
wrote a h a n d w r i t t e n memorandum c o n c e r n i n g t h e c i r c u m s t a n c e s o f 
c l a i m a n t ' s August 1984 i n j u r y . 

On December 28, 1984, t h e SAIF C o r p o r a t i o n denied t h e 
c l a i m on the b a s i s of t i m e l i n e s s and c o m p e n s a b i l i t y . 

We f i n d t h a t c l a i m a n t s u f f e r e d a neck i n j u r y as a r e s u l t 
of a f a l l which o c c u r r e d w h i l e he was p e r f o r m i n g h i s work 
a c t i v i t i e s i n August 1984. 

CONCLUSIONS OF LAW 
A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y a r i s i n g 
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out of and i n t h e course of employment r e q u i r i n g m e d i c a l s e r v i c e s 
or r e s u l t i n g i n d i s a b i l i t y or death. Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

The Referee found t h a t c l a i m a n t s u s t a i n e d a compensable 
neck i n j u r y i n e a r l y August 1984. We agree. 

SAIF argues t h a t t h e c l a i m i s not compensable because 
c l a i m a n t was not a c o n s i s t e n t h i s t o r i a n r e g a r d i n g : ( 1 ) t h e 
o n - t h e - j o b n a t u r e of t h e a l l e g e d i n j u r y ; ( 2 ) t h e date of t h e 
a l l e g e d i n j u r y ; and ( 3 ) t h e manner i n which t h e a l l e g e d i n j u r y 
o c c u r r e d . 

We f i n d t h a t c l a i m a n t was i n i t i a l l y r e l u c t a n t t o r e p o r t 
an o n - t h e - j o b i n j u r y p r i m a r i l y because he f e a r e d l o s i n g h i s j o b . 
Regardless of whether h i s f e a r was j u s t i f i e d , i t e x p l a i n s h i s 
i n i t i a l f a i l u r e t o r e p o r t an o n - t h e - j o b i n j u r y . 

A l t h o u g h we acknowledge some minor i n c o n s i s t e n c i e s i n 
t h e r e c o r d , we f i n d t h a t o v e r a l l c l a i m a n t c o n s i s t e n t l y s t a t e d t h a t 
he had i n j u r e d h i s neck i n e a r l y August 1984. On August 16, 1984, 
he r e p o r t e d t h a t he had e x p e r i e n c e d neck p a i n f o r two weeks. On 
November 27, 1984, he r e p o r t e d t h a t h i s problem s t a r t e d i n August 
1984. On November 29, 1984, he r e p o r t e d t h a t h i s neck p a i n began 
i n August 1984, and t h a t two weeks l a t e r he was seen a t a 
h o s p i t a l . L i k e w i s e , a t t h e h e a r i n g , c l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t he had i n j u r e d h i s neck i n e a r l y August 1984. 

A f t e r c l a i m a n t overcame h i s i n i t i a l r e l u c t a n c e t o r e p o r t 
an o n - t h e - j o b i n j u r y , he c o n s i s t e n t l y s t a t e d t h a t he i n j u r e d h i s 
neck when a p i e c e of rebar on which he was s t a n d i n g dropped from 6 
t o 12 i n c h e s . The o n l y c o n t r a r y h i s t o r y i s found i n Nivens' 
h a n d w r i t t e n note recorded on December 19, 1984. The note p r o v i d e s 
t h a t c l a i m a n t c a l l e d Nivens on December 6, 1984, and r e p o r t e d t h a t 
a p i e c e of rebar f e l l a g a i n s t h i s neck. We are more persuaded by 
the balance of the r e c o r d , i n c l u d i n g c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y , than by Nivens' w r i t t e n r e c o l l e c t i o n of what c l a i m a n t 
a l l e g e d l y r e p o r t e d . Moreover, Nivens t e s t i f i e d t h a t he had no 
independent r e c o l l e c t i o n of h i s c o n v e r s a t i o n w i t h c l a i m a n t . He 
c o u l d not r e c a l l whether he spoke w i t h c l a i m a n t by t e l e p h o n e or i n 
p e r s o n . 

SAIF a l s o a s s e r t s t h a t c l a i m a n t i n j u r e d h i s neck i n 
September 1984, w h i l e r i v e r r a f t i n g . We f i n d , however, no 
evidence r e b u t t i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t he d i d not 
s u f f e r any i n j u r i e s w h i l e r a f t i n g . Consequently, we c o n s i d e r 
SAIF's a s s e r t i o n t o be mere s p e c u l a t i o n and u n p e r s u a s i v e . 

A c c o r d i n g l y , a f t e r our de novo review of m e d i c a l and l a y 
e v i d e n c e , we conclude t h a t c l a i m a n t s u s t a i n e d a compensable neck 
i n j u r y i n e a r l y August 1984. 

ORDER 

The SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s neck i n j u r y 
c l a i m i s set a s i d e . The c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. 
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WCB 86-02446 
September 29, 1988 
Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee M i c h a e l 
Johnson's o r d e r t h a t s e t as i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
b i l a t e r a l knee c o n d i t i o n . Should we f i n d t h e c o n d i t i o n n o t 
compensable, we must address t he f o l l o w i n g a d d i t i o n a l i s s u e s which 
the Referee found were moot: (1) whether c l a i m a n t ' s c l a i m was 
p r e m a t u r e l y c l o s e d ; (2) whether c l a i m a n t i s e n t i t l e d t o an 
i n c r e a s e i n scheduled permanent d i s a b i l i t y , f o r l o s s of use or 
f u n c t i o n of her r i g h t f o o t , over t he 10 p e r c e n t (13.5 degrees) 
awarded by D e t e r m i n a t i o n Order, and (3) whether SAIF sh o u l d be 
a l l o w e d t o o f f s e t an a l l e g e d overpayment of temporary d i s a b i l i t y 
compensation. 

On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , premature 
c l o s u r e , e x t e n t of permanent d i s a b i l i t y , and o f f s e t . 

We r e v e r s e on the c o m p e n s a b i l i t y i s s u e , conclude t h a t 
the c l a i m was not p r e m a t u r e l y c l o s e d , a f f i r m c l a i m a n t ' s c u r r e n t 
award of 10 p e r c e n t scheduled permanent d i s a b i l i t y , and g r a n t t h e 
requested o f f s e t . 

FINDINGS OF FACT 

I n June 1984, c l a i m a n t compensably i n j u r e d her r i g h t 
t o es w h i l e employed as a food p r o d u c t i o n worker. She sought 
t r e a t m e n t from Dr. W i n k l e r , a f a m i l y p r a c t i t i o n e r and g e n e r a l 
surgeon. W i n k l e r diagnosed a c o n t u s i o n and p o s s i b l e f r a c t u r e of 
c l a i m a n t ' s f i r s t and second r i g h t t oes and p l a c e d her i n a 
s h o r t - l e g w a l k i n g c a s t f o r a p p r o x i m a t e l y s i x weeks. 

When c l a i m a n t ' s c a s t was removed, she c o n t i n u e d t o 
exp e r i e n c e p a i n and s t i f f n e s s i n her r i g h t t o e s . She a l s o 
e x p e r i e n c e d new symptoms r e l a t e d t o a r i g h t a n k l e t e n d i n i t i s 
c o n d i t i o n which developed as a r e s u l t o f t h e c a s t i n g o f her l e g 
and her use of c r u t c h e s . Dr. W i n k l e r t r e a t e d her r i g h t t o e and 
an k l e c o n d i t i o n w i t h p a i n and a n t i - i n f l a m m a t o r y m e d i c a t i o n . The 
c l a i m was c l o s e d by a December 24, 1985 D e t e r m i n a t i o n Order 
awarding 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use 
or f u n c t i o n of t h e r i g h t f o o t . 

I n A p r i l 1985, a p p r o x i m a t e l y e i g h t months a f t e r her 
r i g h t - l e g c a s t was removed, c l a i m a n t developed p a i n and s w e l l i n g 
i n her l e f t knee. She began e x p e r i e n c i n g s i m i l a r symptoms i n her 
r i g h t knee i n October 1985, a p p r o x i m a t e l y f i f t e e n months a f t e r her 
ca s t was removed. Dr. W i n k l e r c o n t i n u e d t r e a t i n g c l a i m a n t ' s 
symptom complex w i t h p a i n m e d i c a t i o n and a n t i - i n f l a m m a t o r y d r u g s . 
I n November 1986, SAIF i s s u e d p a r t i a l d e n i a l s of c l a i m a n t ' s l e f t 
and r i g h t knee c o n d i t i o n s . 

Claimant r e q u e s t e d a h e a r i n g on both t h e p a r t i a l d e n i a l 
and t h e December 1985 D e t e r m i n a t i o n Order. At h e a r i n g , SAIF 
requested a u t h o r i z a t i o n t o o f f s e t an a l l e g e d $810.95 overpayment 
of temporary d i s a b i l i t y compensation a g a i n s t any f u t u r e award o f 
permanent p a r t i a l d i s a b i l i t y . Claimant c o n t e s t e d t h e o f f s e t , 
a r g u i n g t h a t she was not m e d i c a l l y s t a t i o n a r y d u r i n g t h e p e r i o d 
she r e c e i v e d t h e compensation a t i s s u e . However, she s t i p u l a t e d 
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t h a t SAIF's c a l c u l a t i o n o f t h e amount a t i s s u e was c o r r e c t , and 
t h a t an o f f s e t w o u l d be a p p r o p r i a t e i f t h e O c t o b e r 14, 1985 
m e d i c a l l y s t a t i o n a r y d a t e was a f f i r m e d . 

C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g t h e o n s e t and 
n a t u r e o f h e r symptoms. A t t h e t i m e o f h e a r i n g , she c o n t i n u e d t o 
e x p e r i e n c e p a i n , s w e l l i n g , and weakness i n h e r k n e e s , r i g h t a n k l e 
and r i g h t g r e a t t o e , as w e l l as m i n i m a l l o s s o f m o t i o n i n h e r 
r i g h t g r e a t t o e . 

We a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s b i l a t e r a l knee 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h e r compen s a b l e r i g h t f o o t 
c o n d i t i o n . F u r t h e r m o r e , we f i n d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y when h e r c l a i m was c l o s e d i n December 1985. F i n a l l y , 
we a r e p e r s u a d e d t h a t c l a i m a n t ' s c ompensable i n j u r y r e s u l t e d i n a 
m i n i m a l l o s s o f m o t i o n i n h e r r i g h t g r e a t t o e and a m o d e r a t e l e v e l 
o f d i s a b l i n g p a i n and weakness i n h e r r i g h t a n k l e . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y 

I n o r d e r t o e s t a b l i s h a compensable knee c o n d i t i o n , 
c l a i m a n t must p r o v e t h a t i t i s more l i k e l y t h a n n o t t h a t h e r 
com p e n s a b l e r i g h t f o o t c o n d i t i o n m a t e r i a l l y c o n t r i b u t e d t o h e r 
c u r r e n t b i l a t e r a l knee p r o b l e m s . W i l l i a m s v. G a t e s , 
McDonald & Co., 300 Or 278 ( 1 9 8 5 ) ; H u t c h e s o n v. We y e r h a u s e r Co., 
288 Or 51 ( 1 9 7 9 ) . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had 
d e m o n s t r a t e d t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p by h e r c r e d i b l e 
t e s t i m o n y and t r e a t i n g p h y s i c i a n W i n k l e r ' s s u p p o r t i n g o p i n i o n . 
A f t e r de novo r e v i e w o f t h e r e c o r d , we d i s a g r e e and c o n c l u d e t h a t 
c l a i m a n t has n o t c a r r i e d h er b u r d e n o f p r o o f on t h i s i s s u e . 

I n r e a c h i n g t h i s d e c i s i o n , we a r e n o t d i s p u t i n g t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . However, 
t h e c a u s a t i o n i s s u e i n t h i s c a s e i s t h e t y p e o f c o m p l e x m e d i c a l 
q u e s t i o n t h a t r e q u i r e s e x p e r t m e d i c a l a n a l y s i s . See U r i s v. 
C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 5 ) ; Kassahn v . 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . A l t h o u g h 
c l a i m a n t ' s c r e d i b l e l a y t e s t i m o n y i s by no means r e j e c t e d , t h e 
m e d i c a l o p i n i o n s a r e a c c o r d e d s i g n i f i c a n t p r o b a t i v e v a l u e . 

As n o t e d a b o v e , t r e a t i n g p h y s i c i a n W i n k l e r r e l a t e s 
c l a i m a n t ' s knee c o n d i t i o n t o h e r r i g h t f o o t p r o b l e m s . Dr. W i n k l e r 
i s a f a m i l y p r a c t i t i o n e r and g e n e r a l s u r g e o n . He r e p o r t e d t h a t 
c a s t i n g o f c l a i m a n t ' s r i g h t l e g and h e r use o f c r u t c h e s had 
p r o d u c e d r i g h t a n k l e t e n d i n i t i s and r i g h t l e g weakness. He o p i n e d 
t h a t t h i s p a i n and weakness had i n i t i a l l y c a u s e d c l a i m a n t t o p l a c e 
undue p r e s s u r e on h e r l e f t l e g , w h i c h p r o d u c e d i n f l a m m a t i o n and 
p a i n i n h e r l e f t k nee. He f u r t h e r o p i n e d t h a t c l a i m a n t ' s r i g h t 
knee p a i n d e v e l o p e d i n much t h e same way as she r e c o v e r e d f r o m t h e 
t e n d i n i t i s and began s h i f t i n g h e r w e i g h t back t o h e r r i g h t l e g . 

On r e v i e w , SAIF r e l i e s on c o n t r a r y i n d e p e n d e n t m e d i c a l 
o p i n i o n s r e n d e r e d by D r s . E r k k i l a and M a r t e n s , o r t h o p e d i c 
s u r g e o n s , and Dr. N o r t o n , M.D. D r s . E r k k i l a and M a r t e n s e x a m i n e d 
c l a i m a n t i n O c t o b e r 1985 and O c t o b e r 1986, r e s p e c t i v e l y . 
D r . N o r t o n based h i s o p i n i o n on a f i l e r e v i e w i n November 1986. 
A l l t h r e e d o c t o r s o p i n e d t h a t c l a i m a n t ' s knee c o n d i t i o n was n o t 
r e l a t e d t o h e r co m p e n s a b l e i n j u r y o r s u b s e q u e n t t r e a t m e n t . 
D r . M a r t e n s f u r t h e r o p i n e d t h a t c l a i m a n t ' s knee p a i n was 
a t t r i b u t a b l e t o t h e n o r m a l a g i n g p r o c e s s , and Dr. N o r t o n n o t e d 
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t h a t c l a i m a n t had l e g b o w i n g w h i c h can a c c e l e r a t e d e g e n e r a t i v e 
c h anges i n t h e k n e e s . Dr. N o r t o n a l s o e x p l a i n e d t h a t t h e a l l e g e d 
g a i t a b n o r m a l i t i e s n o t e d by Dr. W i n k l e r w o u l d n o t have p u t 
a b n o r m a l s t r e s s on t h e k n e e s . 

We c o n c l u d e t h a t t h e r e a r e p e r s u a s i v e r e a s o n s t o d e f e r 
t o t h e o p i n i o n s o f D r s . E r k k i l a , M a r t e n s and N o r t o n , r a t h e r t h a n 
t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n . See T a y l o r v. SAIF, 75 Or 
App 583 ( 1 9 8 5 ) ; Nancy E. Cudaback, 38 Van N a t t a 423 ( 1 9 8 6 ) . 
F i r s t , E r k k i l a and M a r t e n s a r e o r t h o p e d i c s u r g e o n s w i t h s p e c i a l 
t r a i n i n g and e x p e r i e n c e i n d i a g n o s i n g m u s c u l o s k e l e t a l c o n d i t i o n s . 
W h i l e we r e c o g n i z e t h a t Dr. W i n k l e r i s c o m p e t e n t t o o f f e r an 
o p i n i o n w i t h r e g a r d t o an o r t h o p e d i c p r o b l e m , i n t h i s c a s e we g i v e 
g r e a t e r w e i g h t t o t h e o p i n i o n o f p h y s i c i a n s s p e c i a l i z i n g i n 
o r t h o p e d i c s . See Thomas v. L i b e r t y M u t u a l I n s . C o r p . , 73 Or App 
128 ( 1 9 8 5 ) ; A b b o t v. SAIF, 45 Or App 657 ( 1 9 8 0 ) ; M a r t i n E. T r i p p , 
39 Van N a t t a 546 ( 1 9 8 6 ) . M o r e o v e r , Dr. W i n k l e r ' s c o n t r a r y o p i n i o n 
i s n o t w e l l - r e a s o n e d . See Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . I n p a r t i c u l a r , he f a i l s t o e x p l a i n why c l a i m a n t ' s knees 
d i d n o t become s y m p t o m a t i c u n t i l many months a f t e r h e r c a s t was 
removed. 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s knee c o n d i t i o n , 
i s n o t c o m p e n s a b l e , and we r e v e r s e t h e R e f e r e e ' s o r d e r . As a 
r e s u l t , we a d d r e s s a d d i t i o n a l i s s u e s r a i s e d a t t h e h e a r i n g . 

P r e m a t u r e C l o s u r e 

C l a i m a n t c o n t e n d s t h a t h e r c l a i m was p r e m a t u r e l y c l o s e d 
by t h e December 1985 D e t e r m i n a t i o n O r d e r . I n o r d e r t o p r e v a i l on 
t h i s i s s u e , she must d e m o n s t r a t e t h a t she was n o t m e d i c a l l y 
s t a t i o n a r y on t h e d a t e o f c l o s u r e . S c h e u n i n g v. J . R. S i m p l o t & 
Company, 84 Or App 622, 625 ( 1 9 8 7 ) . " M e d i c a l l y s t a t i o n a r y " means 
t h a t "no f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d 
f r o m m e d i c a l t r e a t m e n t o r t h e p assage o f t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . 
The f a c t t h a t a t r e a t i n g p h y s i c i a n " h o p e s " f o r f u r t h e r m a t e r i a l 
i m p r o v e m e n t i s n o t a r e a s o n a b l e e x p e c t a t i o n w i t h i n t h e m e a n i n g o f 
ORS 6 5 6 . 0 0 5 ( 1 7 ) . See Emery v. A d j u s t c o , 82 Or App 1 0 1 , 106 
( 1 9 8 6 ) . 

On r e v i e w , c l a i m a n t r e l i e s on Dr. W i n k l e r ' s o p i n i o n 
t h a t she was n o t m e d i c a l l y s t a t i o n a r y u n t i l September 4, 1986. 
SAIF r e l i e s on Dr. E r k k i l a ' s o p i n i o n t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as o f O c t o b e r 14, 1985. We c o n c l u d e t h a t t h e r e 
a r e p e r s u a s i v e r e a s o n s t o d e f e r t o Dr. E r k k i l a ' s o p i n i o n . 
See T a y l o r v. SAIF, s u p r a ; Somers v. SAIF, s u p r a ; Nancy E. 
Cudaback, s u p r a . I n p a r t i c u l a r , Dr. W i n k l e r based h i s c o n t r a r y 
o p i n i o n on t h e f a c t t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e r i g h t 
f o o t and b i l a t e r a l knee symptoms f o l l o w i n g c l a i m c l o s u r e . We n o t e 
t h a t h i s o p i n i o n i s n o t p e r s u a s i v e t o t h e e x t e n t i t i s b a s e d on 
c l a i m a n t ' s n o n c o m p e n s a b l e knee symptoms. 

M o r e o v e r , even Dr. W i n k l e r a c k n o w l e d g e d t h a t c l a i m a n t ' s 
c o n d i t i o n r e m a i n e d e s s e n t i a l l y unchanged b e t w e e n c l a i m c l o s u r e and 
September 4, 1986, t h e d a t e W i n k l e r e v e n t u a l l y f o u n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y . T h i s f a c t i n d i c a t e s t h a t , a t t h e t i m e o f 
c l a i m c l o s u r e , no f u r t h e r m a t e r i a l i m p r o v e m e n t i n c l a i m a n t ' s 
c o n d i t i o n c o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r 
t h e p a s s a g e o f t i m e . 

A c c o r d i n g l y , we d e f e r t o Dr. E r k k i l a ' s o p i n i o n and f i n d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m 
c l o s u r e . We, t h e r e f o r e , c o n c l u d e t h a t h i s c l a i m was n o t 
p r e m a t u r e l y c l o s e d by t h e December 1985 D e t e r m i n a t i o n O r d e r . 



E x t e n t o f S c h e d u l e d Permanent D i s a b i l i t y 

C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o a g r e a t e r 
a ward o f p e r m a n e n t d i s a b i l i t y f o r h e r c o m p e n s a b l e r i g h t f o o t 
i n j u r y . The c r i t e r i o n f o r r a t i n g s c h e d u l e d d i s a b i l i t y i s t h e 
p e r m a n e n t l o s s o f use o r f u n c t i o n o f a body p a r t due t o t h e 
c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . To d a t e , she has r e c e i v e d an 
award o f 10 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use 
o r f u n c t i o n o f h e r r i g h t f o o t . Her d i s a b i l i t y i s t h e r e s u l t o f 
t h e c o m b i n e d e f f e c t o f m e c h a n i c a l i m p a i r m e n t , d i s a b l i n g p a i n and 
w e a k n e s s . 

I n r e g a r d t o c l a i m a n t ' s m e c h a n i c a l i m p a i r m e n t , we d e f e r 
t o Dr. M a r t e n s ' O c t o b e r 1986 e x a m i n a t i o n r e p o r t . A t t h a t t i m e , 
c l a i m a n t d e m o n s t r a t e d f u l l r a n g e o f r i g h t a n k l e m o t i o n and m i n i m a l 
l o s s o f a c t i v e and p a s s i v e f l e x i o n i n t h e r i g h t g r e a t t o e . Based 
on t h e s e f i n d i n g s , Dr. M a r t e n s o p i n e d t h a t c l a i m a n t had s u s t a i n e d 
m i n i m a l f u n c t i o n a l l o s s i n t h e r i g h t g r e a t t o e , and no l o s s o f 
f u n c t i o n i n t h e r i g h t a n k l e . 

We r e c o g n i z e t h a t Dr. M a r t e n s ' r e p o r t i s n o t e n t i r e l y 
c o n s i s t e n t w i t h Dr. W i n k l e r ' s O c t o b e r 16, 1986 r e p o r t w h i c h 
d i s c u s s e s c l a i m a n t ' s i n a b i l i t y t o f l e x h e r f o o t b e c a u s e o f h e r 
c h r o n i c t e n d i n i t i s . However, Dr. W i n k l e r ' s r e p o r t does n o t r e f e r 
t o c u r r e n t e x a m i n a t i o n f i n d i n g s , and t h e r e c o r d does n o t o t h e r w i s e 
document l o s s i n a n k l e r a n g e o f m o t i o n a f t e r March 1986. By 
c o m p a r i s o n , Dr. M a r t e n s ' O c t o b e r 1986 e x a m i n a t i o n r e p o r t i s based 
on t h e most r e c e n t documented e x a m i n a t i o n f i n d i n g s i n t h e r e c o r d . 
We c o n c l u d e t h a t t h i s i s a p e r s u a s i v e r e a s o n t o d e f e r t o h i s 
o p i n i o n o v e r t h a t o f Dr. W i n k l e r . See T a y l o r v. S A I F , s u p r a ; 
Somers v. SAIF, s u p r a ; Nancy E. Cudaback, s u p r a . S i m i l a r l y , we 
a r e n o t p e r s u a d e d by o t h e r c o n f l i c t i n g a s s e s s m e n t s o f m e c h a n c a l 
i m p a i r m e n t made by D r s . N o r t o n and E r k k i l a because Dr. M a r t e n s ' 
r e p o r t i s more c o n s i s t e n t w i t h t h e most r e c e n t d o cumented 
e x a m i n a t i o n f i n d i n g s . See Somers v. SAIF, s u p r a . 

T u r n i n g t o d i s a b l i n g p a i n and w eakness, we r e l y on 
D r . W i n k l e r ' s c h a r a c t e r i z a t i o n o f c l a i m a n t ' s p a i n as " m o d e r a t e " , 
as w e l l as c l a i m a n t ' s t e s t i m o n y t h a t h e r r i g h t a n k l e w o u l d g i v e 
o u t i f she r a n , w a l k e d t o o f a s t , o r w a l k e d o v e r uneven t e r r a i n . 
We a l s o c o n s i d e r c l a i m a n t ' s t e s t i m o n y t h a t h e r r i g h t f o o t 
c o n d i t i o n p r e v e n t s h e r f r o m s t a n d i n g o r w a l k i n g f o r p r o l o n g e d 
p e r i o d s o f t i m e . However, we n o t e t h a t she a l s o a t t r i b u t e d h e r 
p r o b l e m s w i t h p r o l o n g e d s t a n d i n g and w a l k i n g t o h e r n o n c o m p e n s a b l e 
knee c o n d i t i o n . F u r t h e r m o r e , Dr. W i n k l e r a c k n o w l e d g e d t h a t 
c l a i m a n t ' s l i m i t a t i o n s were t h e r e s u l t o f t h e c u m u l a t i v e e f f e c t o f 
b o t h t h e f o o t and t h e knee c o n d i t i o n s . F i n a l l y , Dr. M a r t e n s 
o p i n e d t h a t f u t u r e w ork r e s t r i c t i o n s were a t t r i b u t a b l e t o 
c l a i m a n t ' s knee p r o b l e m s , r a t h e r t h a n h e r f o o t c o n d i t i o n . 

A c c o r d i n g l y , we a r e p e r s u a d e d t h a t a s i g n i f i c a n t p o r t i o n 
o f c l a i m a n t ' s d i s a b l i n g p a i n and weakness i s a t t r i b u t a b l e t o h e r 
n o n c o m p e n s a b l e knee c o n d i t i o n and s h o u l d , t h e r e f o r e , n o t be 
c o n s i d e r e d i n r a t i n g h e r c o m p e n s a b l e r i g h t f o o t d i s a b i l i t y . I n 
l i g h t o f t h i s f a c t , we f i n d t h a t c l a i m a n t ' s p a i n and weakness i s 
m o d e r a t e l y d i s a b l i n g . 

A f t e r c o n s i d e r i n g t h e c o m b i n e d e f f e c t o f c l a i m a n t ' s 
m o d e r a t e p a i n and weakness and m i n i m a l l o s s o f t o e m o b i l i t y , we 
c o n c l u d e t h a t h e r c u r r e n t award o f 10 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a d e q u a t e l y c ompensates h e r f o r t h e l o s s o f use o r 
f u n c t i o n o f h e r r i g h t f o o t . -1229-



O f f s e t 

F i n a l l y , we a d d r e s s SAIF's r e q u e s t t o o f f s e t an a l l e g e d 
$810.95 o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . 
C l a i m a n t s t i p u l a t e d t h a t SAIF's c a l c u l a t i o n o f t h e amount o f 
o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n was c o r r e c t and t h a t 
t h e r e q u e s t e d o f f s e t w o u l d be a p p r o p r i a t e i f t h e O c t o b e r 14, 1985 
m e d i c a l l y s t a t i o n a r y d a t e was a f f i r m e d . As d i s c u s s e d a b o v e , we 
a r e p e r s u a d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h a t 
d a t e . A c c o r d i n g l y , we a u t h o r i z e t h e r e q u e s t e d o f f s e t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 6, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s r i g h t and l e f t knee 
c o n d i t i o n s a r e r e i n s t a t e d and u p h e l d . The December 24, 1985 
D e t e r m i n a t i o n O r d e r i s a f f i r m e d . SAIF i s g r a n t e d an o f f s e t , i n 
t h e amount o f $ 810.95, a g a i n s t any f u t u r e p e r m a n e n t p a r t i a l 
d i s a b i l i t y a warded on t h i s c l a i m . 

JACK K. KYLE, Claimant WCB 87-05239 
Phil H. Ringle, J r . , Claimant's Attorney September 29, 1988 
Acker, et a l . , Defense Attorneys Order on Review 

R e v i e w e d by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t 
knee c o n d i t i o n . We r e v e r s e . 

ISSUES 

( 1 ) W hether c l a i m a n t was a c t i n g i n t h e c o u r s e and scope 
of h i s employment when he was i n j u r e d ; and 

( 2 ) P e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e d e n i a l 
o f c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r i n j u r i e s s u s t a i n e d d u r i n g a 
s k i r a c e on March 14, 1987. The i n s u r e r d e n i e d t h e c l a i m as 
beyond t h e c o u r s e and scope o f e m p l o y m e n t . 

C l a i m a n t w o r k e d f o r t h e e m p l o y e r as a s k i i n s t r u c t o r a t 
a s k i r e s o r t . Each day c l a i m a n t was s c h e d u l e d t o w o r k , he was 
r e q u i r e d t o r e p o r t f o r d u t y a t 8:30 a.m. and s i g n i n . O r d i n a r i l y , 
he and o t h e r i n s t r u c t o r s had no p a r t i c u l a r t a s k s t o p e r f o r m u n t i l 
10:15 a t w h i c h t i m e t h e y were r e q u i r e d t o show up f o r t h e f i r s t 
l i n e up o f t h e d a y . A t t h e l i n e up, s t u d e n t s were d i v i d e d by t h e 
D i r e c t o r i n t o a b i l i t y g r o u p s and i n s t r u c t o r s w e r e a s s i g n e d . Those 
i n s t r u c t o r s who w e re a s s i g n e d a c l a s s began t e a c h i n g . Those who 
were n o t a s s i g n e d a t a s k w e re f r e e t o s k i o r engage i n s u c h 
a c t i v i t i e s as d r i n k i n g c o f f e e o r p l a y i n g c a r d s i n t h e s k i l o d g e . 
They were n o t p e r m i t t e d , h o w e v e r , t o l e a v e t h e e m p l o y e r ' s p r e m i s e s 
u n t i l t h e end o f t h e w o r k i n g d a y , g e n e r a l l y a b o u t 4:30 p.m. I f an 
i n s t r u c t o r was t o l e a v e t h e p r e m i s e s w i t h o u t p e r m i s s i o n , 
d i s c i p l i n e , i n c l u d i n g t e r m i n a t i o n , c o u l d r e s u l t . 

A d d i t i o n a l l i n e u p s o c c u r r e d r e g u l a r l y l a t e r e a ch d a y . 
A t t h a t t i m e , an i n s t r u c t o r was a g a i n r e q u i r e d t o a p p e a r and m i g h t 
be a s s i g n e d a c l a s s . An i n s t r u c t o r m i g h t a l s o be c a l l e d i n a t any 
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t i m e d u r i n g t h e day t o t e a c h an i n d i v i d u a l o r a g r o u p . 
I n s t r u c t o r s a l s o p e r f o r m e d m i n o r t a s k s f r o m t i m e t o t i m e when n o t 
t e a c h i n g s u c h as s e t t i n g up m e e t i n g a r e a s , d o i n g e r r a n d s o r 
s e t t i n g up c o u r s e s . 

On March 14, 1987, c l a i m a n t c h e c k e d i n and a s s i s t e d i n 
e a r l y s e t - u p o p e r a t i o n s a r o u n d t h e l o d g e . He r e q u e s t e d p e r m i s s i o n 
o f h i s s u p e r v i s o r t o e n t e r a s k i r a c e t a k i n g p l a c e on t h e 
e m p l o y e r ' s s l o p e s . P e r m i s s i o n was n o t g r a n t e d u n t i l t h e 
s u p e r v i s o r d e t e r m i n e d t h a t he w o u l d n o t be needed t o t e a c h . 
C l a i m a n t a s s i s t e d w i t h t h e m o r n i n g l i n e u p . He was t h e n p e r m i t t e d 
t o go p a r t i c i p a t e , b u t i n s t r u c t e d t o r e p o r t back t o t h e s u p e r v i s o r 
i m m e d i a t e l y a f t e r t h e r a c e i n case i n s t r u c t o r s were needed f o r 
p r i v a t e i n s t r u c t i o n . 

C l a i m a n t p a i d h i s own e n t r y f e e f o r t h e r a c e . On h i s 
s e c o n d o f two r u n s down t h e r a c e c o u r s e , he s u s t a i n e d an i n j u r y . 

H i s a c t i v i t y w h i l e r a c i n g was w o r k - c o n n e c t e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e based h i s d e c i s i o n t h a t t h i s c l a i m was n o t 
co m p e n s a b l e on t h e law g o v e r n i n g when r e c r e a t i o n a l o r s o c i a l 
a c t i v i t i e s a r e w i t h i n t h e scope o f employment. We d i s a g r e e t h a t 
t h i s i s t h e a p p r o p r i a t e l a w . I n s t e a d , we f i n d t h a t t h e p r o p e r 
a n a l o g y i s betw e e n c l a i m a n t and o t h e r o n - c a l l e m p l o y e e s ; t h e 
p r o p e r t e s t , t h e u n i t a r y work c o n n e c t i o n t e s t . 

The i s s u e b e f o r e us i s w h e t h e r c l a i m a n t ' s i n j u r y " a r o s e 
o u t o f and i n t h e c o u r s e o f employment." ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . The 
u l t i m a t e q u e s t i o n u n d e r t h e s t a t u t e i s w h e t h e r " t h e r e l a t i o n s h i p 
b e t w e e n t h e i n j u r y and t h e employment [ i s ] s u f f i c i e n t t h a t t h e 
i n j u r y s h o u l d be co m p e n s a b l e . . ."' R o g e r s v. SAIF , 289 Or 633 
642 ( 1 9 8 0 ) . The f o l l o w i n g f a c t o r s have been i d e n t i f i e d by t h e 
c o u r t as h e l p f u l i n d e t e r m i n i n g w h e t h e r an i n j u r y i s w o r k - r e l a t e d : 

" ( 1 ) Was t h e a c t i v i t y f o r t h e b e n e f i t o f 
t h e e m p l o y e r ; 

( 2 ) Was t h e a c t i v i t y c o n t e m p l a t e d by t h e 
e m p l o y e r and employee e i t h e r a t t h e t i m e o f 
h i r i n g o r l a t e r ; 

( 3 ) Was t h e a c t i v i t y an o r d i n a r y r i s k o f , 
and i n c i d e n t a l t o , t h e em p l o y m e n t ; 

( 4 ) Was t h e employee p a i d f o r t h e a c t i v i t y ; 

( 5 ) Was t h e a c t i v i t y on t h e e m p l o y e r ' s 
p r e m i s e s ; 

( 6 ) Was t h e a c t i v i t y d i r e c t e d by o r 
a c q u i e s c e d i n by t h e e m p l o y e r ; and 

( 7 ) Was t h e employee on a p e r s o n a l m i s s i o n 
o f h i s own. 

A l l o f t h e f a c t o r s may be c o n s i d e r e d , and no one f a c t o r i s 
d i s p o s i t i v e . M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 5 7 1 , 
575, r e v den 300 Or 249 ( 1 9 8 5 ) . 
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H e r e , c l a i m a n t was on t h e e m p l o y e r ' s p r e m i s e s ; he was, 
i n f a c t , r e q u i r e d t o s t a y on t h e p r e m i s e s , r e a d y t o w o r k , f r o m 
8:30 am t o 4:30 pm. He had no r e g u l a r l y s c h e d u l e d b r e a k s ( a n d 
m i g h t on some days g e t no b r e a k s a t a l l ) . H i s b r e a k s were t h e 
t i m e s when he was n o t w o r k i n g . D u r i n g t h o s e t i m e s , he had l i m i t e d 
t h i n g s t h a t he c o u l d do: s k i , o r s i t i n t h e l o d g e . He had t o 
r e m a i n on c a l l f o r t h e e m p l o y e r even t h e n . Thus, when he was 
i n j u r e d w h i l e s k i i n g , he was engaged i n an a c t i v i t y i n w h i c h t h e 
e m p l o y e r e x p e c t e d h i m t o engage, g i v e n t h e r e q u i r e m e n t t h a t he 
r e m a i n on t h e e m p l o y e r ' s p r e m i s e s . We c o n c l u d e t h a t , u n d e r 
c l a i m a n t ' s work c o n d i t i o n s , t h e r e was s u f f i c i e n t w ork c o n n e c t i o n 
t o make t h e c l a i m c o m p e n s a b l e . 

C l a i m a n t ' s c a se i s a n a l o g o u s , n o t t o t h e r e c r e a t i o n a l 
c a s e s c i t e d by b o t h p a r t i e s , b u t t o t h e o n - c a l l e m ployee c a s e s . 
See e.g., R o g e r s v. SAIE, 289 Or 633 ( 1 9 8 0 ) ( f i g h t w h i l e o n - c a l l 
b u t o f f - p r e m i s e s i n a s m a l l t o w n ) ; W a l l a c e v.. Green Thumb, I n c . , 
296 Or 79 ( 1 9 8 3 ) ( i n j u r y w h i l e c o o k i n g own d i n n e r on p r e m i s e s ) ; 
W i l l i a m D. A n d e r s o n , 38 Van N a t t a 194 ( 1 9 8 6 ) ( i n j u r y w h i l e w h i l i n g 
away t h e h o u r s on p r e m i s e s ) . A l l o f t h e s e e m p l o y e e s were on 
r o u n d - t h e - c l o c k c a l l , and were h u r t w h i l e i n v o l v e d i n p e r s o n a l 
a c t i v i t i e s w h i l e on c a l l . C l a i m a n t i n t h i s c a s e was n o t on 
24-hour c a l l . However, t h e same p r i n c i p l e s a r e i n v o l v e d . He had 
t o do s o m e t h i n g w i t h h i s t i m e ; h i s c h o i c e o f a c t i v i t i e s was 
l i m i t e d by h i s o b l i g a t i o n t o h i s e m p l o y e r ; t h e c h o i c e he made was 
one a n t i c i p a t e d and a l l o w e d by t h e e m p l o y e r . 

A l s o a n a l o g o u s a r e c a s e s i n w h i c h e m p l o y e e s a r e h u r t 
d u r i n g s l a c k t i m e on t h e i r r e g u l a r s h i f t . Employees engaged i n 
a c t i v i t i e s i n t h e i r work a r e a a r e c o v e r e d i f i n j u r e d , e v e n t h o u g h 
t h e y a r e n o t w o r k i n g . L a r s o n , The Law o f Workmen's C o m p e n s a t i o n , 
s e c . 21.74 ( 1 9 8 5 ) . L i k e w i s e , i n j u r i e s s u f f e r e d w h i l e a w o r k e r i s 
e n g a g i n g i n r e c r e a t i o n a l a c t i v i t i e s on t h e w o r k s i t e a r e g e n e r a l l y 
c o m p e n s a b l e , even w i t h o u t e m p l o y e r s p o n s o r s h i p . L a r s o n , s e c . 
2 2 . 1 1 . I n t h i s c a s e , we f i n d t h a t c l a i m a n t ' s s k i i n g s h o u l d be 
t r e a t e d l i k e s u c h b r e a k t i m e r e c r e a t i o n . 

C l a i m a n t r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r an 
u n r e a s o n a b l e d e n i a l . A l t h o u g h we f i n d t h e c l a i m c o m p e n s a b l e , t h e 
f a c t s o f t h e case make i t c l o s e enough t h a t we c a n n o t s a y t h e 
i n s u r e r was u n r e a s o n a b l e i n d e n y i n g i t . We n o t e t h a t c l a i m a n t 
h i m s e l f a r g u e d h i s case u n d e r a l i n e o f c a s e s w h i c h l e d t h e 
R e f e r e e t o c o n c l u d e t h a t t h e c l a i m was n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 19876 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s 
a warded an a s s e s s e d f e e o f $2,000, t o be p a i d by t h e i n s u r e r . 

LUCY LINN, Claimant WCB 85-07139 
Lee Ann Clark, dba, SHEAR SUNSHINE, Employer September 29, 1988 
John J. Lannan, Claimant's Attorney Order on Review 
Davis & Bostwick, Defense Attorneys 
Les Huntsinger (SAIF), Defense Attorney 
Carl Davis, A s s i s t a n t Attorney General 

R e v i e w e d by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e F i n k ' 
o r d e r t h a t f o u n d c l a i m a n t ' s i n j u r y c l a i m n o t c o m p e n s a b l e . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

On March 13, 1985, c l a i m a n t , a dog g r o o m e r , c o m p l e t e d a 
Form 801 s t a t i n g t h a t she had s t r a i n e d h e r low back w h i l e l i f t i n g 
d ogs a t work on J a n u a r y 1 1 , 1985. On March 13, 1985, c l a i m a n t f i l e d 
an i n j u r y c l a i m f o r m w i t h h e r e m p l o y e r . On A p r i l 4, 1985, t h e 
e m p l o y e r s i g n e d t h e i n j u r y c l a i m f o r m and s t a t e d u n d e r t h e h e a d i n g 
e n t i t l e d DESCRIBE ACCIDENT FULLY; "NO INJURY EVER REPORTED. 
CLAIMANT WORKED ONE MONTH AFTER ALLEGED INJURY WITHOUT COMPLAINT OR 
DIS A B I L I T Y . I DENY CLAIM." 

On A p r i l 17, 1985, by P r o p o s e d and F i n a l O r d e r , t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t ( D e p a r t m e n t ) d e c l a r e d t h e e m p l o y e r 
t o be n o n c o m p l y i n g f r o m A p r i l 1 , 1984 t o March 9, 1985 and c l a i m a n t 
t o be a s u b j e c t employee on J a n u a r y 1 1 , 1985. 

On A p r i l 25, 1985, t h e e m p l o y e r a p p e a l e d t h e D e p a r t m e n t ' s 
A p r i l 17, 1985 o r d e r , c o n t e s t i n g t h e i s s u e s o f s u b j e c t i v i t y and 
c o m p e n s a b i l i t y . A copy o f t h a t l e t t e r was m a i l e d t o c l a i m a n t ; i t 
d i d n o t , h o w e v e r , a d v i s e c l a i m a n t o f any h e a r i n g r i g h t s . 

On May 2, 1985, t h e SAIF C o r p o r a t i o n a c c e p t e d c l a i m a n t ' s 
i n j u r y c l a i m and n o t i f i e d t h e e m p l o y e r by l e t t e r t h a t i f she 
b e l i e v e d t h a t c l a i m a n t d i d n o t s u s t a i n a compe n s a b l e i n j u r y w h i l e i n 
her e m p l o y , she had t h e r i g h t t o r e q u e s t a h e a r i n g . 

On May 17, 1985, t h e e m p l o y e r r e q u e s t e d a h e a r i n g w i t h t h e 
W o r k e r s ' C o m p e n s a t i o n B o a r d on t h e i s s u e o f c o m p e n s a b i l i t y . T h a t 
l e t t e r was n o t m a i l e d t o c l a i m a n t . 

The e m p l o y e r n e v e r m a i l e d t o c l a i m a n t a d e n i a l o f h e r 
i n j u r y c l a i m w h i c h a d v i s e d h e r o f h e r s t a t u t o r y h e a r i n g r i g h t s . 

The r e q u e s t s f o r h e a r i n g on t h e P r o p o s e d and F i n a l O r d e r 
and on SAIF's a c c e p t a n c e o f t h e c l a i m were c o n s o l i d a t e d f o r 
h e a r i n g . The R e f e r e e , a f t e r h e a r i n g , i s s u e d an o r d e r a f f i r m i n g t h e 
P r o p o s e d and F i n a l O r d e r d e c l a r i n g t h e e m p l o y e r t o be n o n c o m p l y i n g 
f o r a p e r i o d i n c l u d i n g J a n u a r y 1 1 , 1985 and s e t t i n g a s i d e SAIF's 
a c c e p t a n c e o f t h e c l a i m . 

C l a i m a n t r e q u e s t e d r e v i e w o f t h e o r d e r . She f i l e d a b r i e f 
a d d r e s s i n g t h e c o m p e n s a b i l i t y i s s u e o n l y . The e m p l o y e r d i d n o t f i l e 
a b r i e f e i t h e r r e s p o n d i n g t o c l a i m a n t ' s a r g u m e n t s o r c h a l l e n g i n g 
t h a t p o r t i o n o f t h e o r d e r t h a t f o u n d i t n o n c o m p l y i n g . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t t h e e m p l o y e r was n o n c o m p l y i n g 
and t h a t c l a i m a n t d i d n o t s u s t a i n a compe n s a b l e i n j u r y w h i l e 
e m p l o y e d by t h e e m p l o y e r . A c c o r d i n g l y , he s e t a s i d e SAIF's 
a c c e p t a n c e o f c l a i m a n t ' s c l a i m f o r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s . 
We d i s a g r e e and d e c i d e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m 
on p r o c e d u r a l g r o u n d s , w i t h o u t r e a c h i n g t h e m e r i t s . 

C o m p l i a n c e 

We do n o t a d d r e s s t h e c o m p l i a n c e i s s u e on t h e m e r i t s . The 
e m p l o y e r has t a k e n no s t e p s t o c h a l l e n g e t h e R e f e r e e ' s c o n c l u s i o n 
t h a t i t was n o n c o m p l y i n g d u r i n g t h e p e r t i n e n t t i m e p e r i o d . 
T h e r e f o r e , we d e c l i n e t o d i s c u s s t h e c o m p l i a n c e i s s u e . The B o a r d 
a f f i r m s t h e R e f e r e e ' s o r d e r as t o t h a t i s s u e . 
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C o m p e n s a b i l i t y 

A d e n i a l m u s t , i n t e r a l i a , i n f o r m t h e c l a i m a n t o f h e a r i n g 
r i g h t s and be m a i l e d t o t h e c l a i m a n t . Former ORS 6 5 6 . 2 6 2 ( 8 ) . I n 
D e r r y b e r r y v. Pokey, 91 Or App 533, 536 ( 1 9 8 8 ) , t h e n o n c o m p l y i n g 
e m p l o y e r m a i l e d a l e t t e r t o t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t . 
r e q u e s t i n g a h e a r i n g on t h e i s s u e s o f w h e t h e r t h e y were c o m p l y i n g 
e m p l o y e r s , w h e t h e r c l a i m a n t was a s u b j e c t w o r k e r and t h e 
c o m p e n s a b i l i t y o f t h e c l a i m . T h a t l e t t e r was n e v e r s e n t t o e i t h e r 
SAIF o r t h e c l a i m a n t . I_d_. A t h e a r i n g , t h e n o n c o m p l y i n g e m p l o y e r 
a s s e r t e d t h a t t h i s l e t t e r t o t h e D e p a r t m e n t d e n i e d c l a i m a n t ' s 
c l a i m . Id_. However, s i n c e t h e l e t t e r made no m e n t i o n o f h e a r i n g 
r i g h t s and was n e v e r m a i l e d t o c l a i m a n t , i t was n o t a d e n i a l . I d . 
a t 537. The c o u r t f o u n d . t h a t - s i n c e SAIF p r o p e r l y a c c e p t e d t h e c l a i m 
and no p a r t y had e v e r p r o p e r l y d e n i e d i t , c l a i m a n t was e n t i t l e d t o 
c o m p e n s a t i o n . I d . 

I n t h e p r e s e n t c a s e , t h e f a c t s a r e s i m i l a r . I n a l e . t t e r 
t o t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t d a t e d A p r i l 25, 1985, t h e 
n o n c o m p l y i n g e m p l o y e r d i s p u t e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
i n j u r y c l a i m . A copy o f t h a t l e t t e r was m a i l e d t o c l a i m a n t ; i t d i d 
n o t , h o w e v e r , a d v i s e c l a i m a n t o f h e r s t a t u t o r y h e a r i n g r i g h t s . 
On May 17, 1985, t h e n o n c o m p l y i n g e m p l o y e r a g a i n d i s p u t e d t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m by r e q u e s t i n g a h e a r i n g 
w i t h t h e W o r k e r s ' C o m p e n s a t i o n B o a r d r e g a r d i n g SAIF's d e c i s i o n t o 
a c c e p t t h e c l a i m . The n o n c o m p l y i n g e m p l o y e r d i d n o t m a i l c l a i m a n t a 
copy o f t h a t l e t t e r . As i n D e r r y b e r r y v. Pokey, s u p r a , n e i t h e r 
l e t t e r a d v i s e d c l a i m a n t o f h e r s t a t u t o r y h e a r i n g r i g h t s . S i n c e t h e 
l e t t e r s made no m e n t i o n o f h e a r i n g r i g h t s , t h e y were n o t d e n i a l s . 
Because SAIF p r o p e r l y a c c e p t e d t h e c l a i m and no p a r t y e v e r p r o p e r l y 
d e n i e d i t , c l a i m a n t i s e n t i t l e d t o c o m p e n s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The R e f e r e e ' s o r d e r w h i c h f o u n d 
c l a i m a n t ' s i n j u r y c l a i m n o t co m p e n s a b l e i s r e v e r s e d . The c l a i m i s 
remanded t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g a c c o r d i n g t o l a w . 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
c o u n s e l i s awarded an a s s e s s e d f e e o f $600, t o be p a i d by t h e SAIF 
C o r p o r a t i o n on b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . 

MARIETTE A. LOISEAU, Claimant WCB 87-03169 & 86-05145 
Peter 0. Hansen, Claimant's Attorney September 29, 1988 
SAIF Corp Legal , Defense Attorney Order on Review 

R e v i e w e d by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r w h i c h : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r c a r p a l t u n n e l s y n d r o m e ; 
( 2 ) d e c l i n e d t o award a d d i t i o n a l u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r a neck and l o w back c o n d i t i o n , w h e r e a s a 
D e t e r m i n a t i o n O r d e r had awarded 20 p e r c e n t (64 d e g r e e s ) 
u n s c h e d u l e d d i s a b i l i t y and t h e p a r t i e s s t i p u l a t e d t o an a d d i t i o n a l 
5 p e r c e n t (16 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y , f o r a t o t a l o f 25 
p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y ; and ( 3 ) aw a r d e d 15 
p e r c e n t ( 2 2 . 5 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r 
l o s s o f use o r f u n c t i o n o f t h e l e g , w h e r e a s a D e t e r m i n a t i o n O r d e r 
had awarded no' p e r m a n e n t d i s a b i l i t y . On r e v i e w , c l a i m a n t 
c h a l l e n g e s t h e p a r t i a l d e n i a l , t h e R e f e r e e ' s r e f u s a l t o a d m i t i n t o 
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e v i d e n c e a m e d i c a l r e p o r t , and seeks g r e a t e r p e r m a n e n t p a r t i a l 
d i s a b i l i t y t h a n t h a t g r a n t e d i n t h e D e t e r m i n a t i o n O r d e r . We 
a f f i r m . 

ISSUES 

( 1 ) E x t e n t o f u n s c h e d u l e d and s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . 

( 2 ) C o m p e n s a b i l i t y o f c l a i m a n t ' s c a r p a l t u n n e l syndrome. 

( 3 ) Whether t h e R e f e r e e e r r e d i n r e f u s i n g t o a d m i t t h e 
June 3, 1987 r e p o r t o f Dr. Long. 

FINDINGS OF FACT 

C l a i m a n t , age 59 a t t h e t i m e o f h e a r i n g , s u f f e r e d a 
c o m p e n s a b l e l u m b a r , c e r v i c a l , and l e g i n j u r y when she s l i p p e d on 
some w a t e r and n e a r l y f e l l t o t h e f l o o r w h i l e w o r k i n g as a day 
c a r e t e a c h e r . 

C l a i m a n t had w o r k e d as a day c a r e t e a c h e r f o r n e a r l y t e n 
y e a r s . I n t h i s c a p a c i t y she was r e q u i r e d t o p r e p a r e f i n e m o t o r 
and g r o s s m o t o r a c t i v i t i e s f o r 15 p r e s c h o o l aged c h i l d r e n . She 
a s s i s t e d t h e c h i l d r e n i n t h e s e a c t i v i t i e s . T h r e e e v e n i n g s p e r 
week she t o o k home p a p e r work and p r e p a r e d l e s s o n p l a n s . 
A d d i t i o n a l l y , c l a i m a n t was r e s p o n s i b l e f o r p r e p a r i n g m e a l s and 
s n a c k s and c l e a n - u p . She a l s o p i c k e d up c h i l d r e n t o c o m f o r t them 
when needed. 

C l a i m a n t i n i t i a l l y t r e a t e d w i t h Dr. F r e i s t a t , 
o s t e o p a t h . He d i a g n o s e d l u m b a r , c e r v i c a l , and l e f t h i p a d d u c t o r 
m u s c l e s t r a i n s . She was t r e a t e d c o n s e r v a t i v e l y . Her t r e a t m e n t 
c o n s i s t e d o f p h y s i c a l t h e r a p y , i n j e c t i o n s , and a back b r a c e . I n 
J a n u a r y 1982, she r e t u r n e d t o a f o u r day work s c h e d u l e . Lumbar 
x - r a y s r e v e a l e d a p o s s i b l e m i l d s p o n d y l o l i s t h e s i s o f L5 on S I . A 
CT s c a n was n o r m a l . I n A p r i l 1982 she r e t u r n e d t o a r e g u l a r w ork 
s c h e d u l e . 

On June 15, 1982, Dr. P a s q u e s i , o r t h o p e d i s t , c o n d u c t e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . He recommended c l a i m c l o s u r e . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r d a t e d 
June 29, 1982, w h i c h awarded o n l y t e m p o r a r y t o t a l and p a r t i a l 
d i s a b i l i t y b e n e f i t s . 

On A u g u s t 22, 1982, Dr. Heusch, o s t e o p a t h , e x a m i n e d 
c l a i m a n t and recommended a f o r m a l w e i g h t r e d u c t i o n and e x e r c i s e 
p r o g r a m . 

I n March 1983, Dr. S i l v e r , n e u r o l o g i s t , c o n d u c t e d a 
n e u r o s u r g i c a l c o n s u l t a t i o n . X - r a y s were n o r m a l . A m y e l o g r a m 
r e v e a l e d a s m a l l c e n t r a l d i s c p r o t r u s i o n a t L4-5. A CT s c a n was 
n o r m a l . 

On A p r i l 15, 1983, c l a i m a n t u n d e r w e n t n e r v e c o n d u c t i o n 
s t u d i e s and an EMG p e r f o r m e d by Dr. A n d e r s o n . The s t u d i e s w e re 
n o r m a l . 

On May 20, 1983, Dr. R a g s d a l e , o r t h o p e d i s t , e x a m i n e d 
c l a i m a n t . He a l s o recommended a w e i g h t r e d u c t i o n and e x e r c i s e 
p r o g r a m . 
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C l a i m a n t ' s c l a i m was r e o p e n e d on June 3, 1983 due t o an 
a g g r a v a t i o n . The c l a i m was t h e r e a f t e r c l o s e d by D e t e r m i n a t i o n 
O r d e r d a t e d June 30, 1983, w h i c h awarded 20 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h e r l o w b a c k . On J a n u a r y 9, 
1984, t h e p a r t i e s s t i p u l a t e d t o an a d d i t i o n a l 5 p e r c e n t p e r m a n e n t 
d i s a b i l i t y , f o r a t o t a l award e q u a l i n g 25 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . 

On December 8, 1983, Dr. Kemple, r h e u m a t o l o g i s t and 
i n t e r n i s t , c o n d u c t e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . He 
d i a g n o s e d c h r o n i c l o w back p a i n w i t h p e r i p h e r a l a r t h r a l g i a s , 
i n c r e a s e d a l k a l i n e p h o s p h a t a s e and b o r d e r l i n e h y p e r t e n s i o n w i t h 
i n c r e a s e d s e c o nd h e a r t s o u n d , u n r e l a t e d t o h e r c o m p e n s a b l e 
i n j u r i e s . 

I n J u l y 1984, Dr. R e y n o l d s , s u r g e o n , e x a m i n e d c l a i m a n t . 
He d i a g n o s e d c h r o n i c l u m b o s a c r a l s t r a i n w i t h p a i n r a d i a t i o n down 
b o t h l e g s t o t h e f e e t . An EMG and bone s c a n were n o r m a l . 
C l a i m a n t was t r e a t e d w i t h p h y s i c a l t h e r a p y , a back c o r s e t , an a t 
home e x e r c i s e p r o g r a m , and a c o u r s e i n body m e c h a n i c s . A December 
1984 CT s c a n o f t h e l u m b a r s p i n e r e v e a l e d a c i r c u m f e r e n t i a l d i s c 
b u l g i n g a t L 3 - 4 , b u t no f r a n k h e r n i a t i o n , and a n a r r o w e d d u r a l sac 
w i t h o u t e x t r i n s i c c o m p r e s s i o n a t L 5 - S 1 . 

On A p r i l 1 , 1985, Dr. Grewe, n e u r o s u r g e o n , i n 
c o n s u l t a t i o n w i t h Dr. R e y n o l d s , e x a m i n e d c l a i m a n t . C l a i m a n t 
d e m o n s t r a t e d p h y s i c a l f i n d i n g s c o n s i s t e n t w i t h p o s s i b l e c e r v i c a l 
n e r v e r o o t c o m p r e s s i o n , p o s i t i v e T i n e l s i g n a t t h e w r i s t s , s e n s o r y 
l o s s i n t h e f i r s t t h r e e f i n g e r s o f t h e r i g h t h a n d , s u g g e s t i n g 
i n v o l v e m e n t a t C5-6, and l u m b a r n e r v e r o o t c o m p r e s s i o n . An EMG 
showed some m i l d n e u r o p a t h i c changes i n t h e r i g h t a b d u c t o r 
p o l l i c i s b r e v i s m u s c l e , e v i d e n c e o f a m i l d t o m o d e r a t e r i g h t 
m e d i a n n e r v e compromise i n t h e c a r p a l t u n n e l , s l i g h t s l o w i n g o f 
t h e l e f t m e dian n e r v e i n t h e c a r p a l t u n n e l , and p o s s i b l e m i n i m a l 
u l n a r n e r v e c o m p r o m i s e a t t h e e l b o w . A m y e l o g r a m r e v e a l e d a 
m i n i m a l b l u n t i n g o f t h e l e f t n e r v e r o o t a t C5-6. T h e r e a f t e r , 
c l a i m a n t ' s a t t o r n e y f i l e d an a g g r a v a t i o n c l a i m b a s e d on t h e 
r e s u l t s o f h e r m y e l o g r a m . SAIF i s s u e d an a g g r a v a t i o n d e n i a l . 

On September 1 1 , 1985, Dr. Grewe r e p o r t e d t h a t c l a i m a n t 
s u f f e r e d f r o m b i l a t e r a l c a r p a l t u n n e l s y n d r o m e , m i n i m a l n e r v e r o o t 
c o m p r e s s i o n s u s p e c t e d a t C5-6, and L-5 n e r v e r o o t i n j u r y , w i t h o u t 
e v i d e n c e o f d i s c h e r n i a t i o n . 

I n September 1985, c l a i m a n t v o l u n t a r i l y r e q u e s t e d an 
a s s i g n m e n t as an a s s i s t a n t t e a c h e r , r e s u l t i n g i n a s a l a r y 
r e d u c t i o n f r o m $1070 t o $958 p e r m o n t h . Her d u t i e s as an 
a s s i s t a n t were e s s e n t i a l l y t h e same, b u t she had f e w e r 
r e s p o n s i b i l i t i e s and was n o t r e q u i r e d t o p r e p a r e l e s s o n s and due 
p a p e r w o r k . 

On J a n u a r y 15, 1986, Dr. B u t t o n , hand s u r g e o n , c o n d u c t e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . He d i a g n o s e d c h r o n i c back 
syndrome and b i l a t e r a l s y m p t o m a t i c c a r p a l t u n n e l s y n d r o m e s . 

On March 12, 1986, SAIF d e n i e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome on t h e b a s i s t h a t h e r w o r k 
a c t i v i t i e s w e r e n o t t h e m a j o r c o n t r i b u t i n g f a c t o r i n i t s 
d e v e l o p m e n t . 

I n May 1986, c l a i m a n t v o l u n t a r i l y r e d u c e d h e r w o r k week 
t o f o u r d ays p e r week. As a r e s u l t h e r s a l a r y was r e d u c e d t o $784 
p e r m o n t h . 1 9 Q (-



P u r s u a n t t o a p r i o r R e f e r e e ' s A p r i l 2 1 , 1986 o r d e r , 
c l a i m a n t ' s neck and back a g g r a v a t i o n c l a i m was f o u n d c o m p e n s a b l e 
and h e r c l a i m was r e o p e n e d . 

A J u l y 1986 lu m b a r m a g n e t i c r e s o n a n c e i m a g i n g t e s t 
r e v e a l e d m i l d d e g e n e r a t i v e d i s c d i s e a s e a t L4-5, w i t h s l i g h t 
c e n t r a l b u l g i n g o f t h e a n n u l u s . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r d a t e d 
J u l y 17, 1986, a w a r d i n g o n l y t e m p o r a r y t o t a l d i s a b i l i t y . 

A t c l a i m a n t ' s December 18, 1986 h e a r i n g , she p r e s e n t e d a 
c l a i m , a l l e g i n g c a r p a l t u n n e l syndrome as an o c c u p a t i o n a l 
d i s e a s e . The R e f e r e e c o n t i n u e d t h e c a s e . SAIF d e n i e d t h e c l a i m . 

C l a i m a n t s u f f e r s f r o m a m i l d l u m b a r and c e r v i c a l 
c o n d i t i o n . 

C l a i m a n t a l s o has a 14 p e r c e n t i m p a i r m e n t o f h e r l e f t 
l e g . 

C l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n i s i d i o p a t h i c . 

C l a i m a n t ' s a t t o r n e y b e l i e v e d t h a t t h e s o - c a l l e d 
" s e v e n - d a y r u l e " f o r s u b m i s s i o n o f a d d i t i o n a l h e a r i n g e v i d e n c e was 
a p p l i c a b l e t o t h i s c a s e . P u r s u a n t t o t h a t r u l e , she s u b m i t t e d a 
June 3, 1987 m e d i c a l r e p o r t f r o m Dr. Long t o t h e R e f e r e e and t h e 
i n s u r e r on June 4, 1987. A t t h e June 5, 1987 h e a r i n g , t h e i n s u r e r 
o b j e c t e d t o t h e a d m i s s i o n o f t h e r e p o r t b e cause i t had been 
s u b m i t t e d a f t e r t h e n o r m a l t e n - d a y d e a d l i n e . The R e f e r e e 
d e t e r m i n e d t h a t c l a i m a n t ' s a t t o r n e y d i d n o t e x p l a i n h e r f a i l u r e i n 
s u b m i t t i n g Dr. Long's r e p o r t w i t h i n t h e n o r m a l t e n - d a y d e a d l i n e , 
and t h e r e f o r e r e f u s e d t o a d m i t t h e e x h i b i t i n t o e v i d e n c e . 

CONCLUSIONS OF LAW 

EVIDENCE 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n r e f u s i n g t o 
a d m i t Dr. Long's r e p o r t i n t o e v i d e n c e . We d i s a g r e e . 

The a d m i n i s t r a t i v e r u l e s g o v e r n i n g a d m i s s i o n o f e v i d e n c e 
a t h e a r i n g a r e s e t f o r t h i n f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) and ( 4 ) . 
P r i o r t o A p r i l 15, 1987, c l a i m a n t s were g e n e r a l l y r e q u i r e d t o 
s u b m i t e v i d e n c e a t l e a s t t e n days p r i o r t o h e a r i n g . However, 
u n d e r t h e s o - c a l l e d " seven-day r u l e " a p a r t y c o u l d i n c l u d e 
e v i d e n c e n o t m e e t i n g t h e t e n - d a y d e a d l i n e so l o n g as i t was 
s u b m i t t e d by t h e p a r t y w i t h i n s e v e n days o f r e c e i p t . M o r e o v e r , 
a d d i t i o n a l e v i d e n c e n o t m e e t i n g e i t h e r t h e t e n - d a y d e a d l i n e o r t h e 
"s e v e n - d a y r u l e " was a d m i s s i b l e a t t h e d i s c r e t i o n o f t h e R e f e r e e . 
I n e x e r c i s i n g t h i s d i s c r e t i o n , r e f e r e e s were r e q u i r e d t o c o n s i d e r 
f a c t o r s o f s u r p r i s e and p r e j u d i c e and d e t e r m i n e w h e t h e r good c a u s e 
had been shown f o r t h e f a i l u r e t o f i l e w i t h i n t h e t e n - d a y d e a d l i n e . 

A t e m p o r a r y a d m i n i s t r a t i v e r u l e r e p e a l i n g t h e s p e c i a l 
" s e v e n - d a y r u l e " became e f f e c t i v e f o r a s i x - m o n t h p e r i o d b e g i n n i n g 
A p r i l 15, 1987. T h i s t e m p o r a r y r u l e o t h e r w i s e m i r r o r e d t h e 
r e q u i r e m e n t s d i s c u s s e d i n t h e p r e v i o u s p a r a g r a p h , e x c e p t t h a t 
R e f e r e e s were no l o n g e r r e q u i r e d t o c o n s i d e r f a c t o r s o f s u r p r i s e 
or p r e j u d i c e i n e x e r c i s i n g t h e i r d i s c r e t i o n t o a d m i t e v i d e n c e n o t 
s u b m i t t e d w i t h i n t h e t e n - d a y d e a d l i n e . 
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The o r i g i n a l a d m i n i s t r a t i v e r u l e became e f f e c t i v e a g a i n 
a f t e r t h e s u n s e t t i n g o f t h e t e m p o r a r y r u l e on O c t o b e r 15, 1987. 
On November 16, 1987, t h e p r i o r t e m p o r a r y a d m i n i s t r a t i v e r u l e 
became e f f e c t i v e a g a i n as a p e r m a n e n t r u l e . See D o r o t h y L. 
P a c k a r d , 40 Van N a t t a 823 ( 1 9 8 8 ) . 

C l a i m a n t ' s a t t o r n e y a r g u e s t h a t t h e "s e v e n - d a y r u l e " 
s h o u l d be a p p l i e d t o h i s case because ' i t was i n e f f e c t on 
December 18, 1986, t h e d a t e o f c l a i m a n t ' s o r i g i n a l l y s c h e d u l e d 
h e a r i n g , and t h e r e f o r e t h e R e f e r e e s h o u l d h a v e ' a d m i t t e d t h e 
e x h i b i t . We n o t e t h a t c l a i m a n t ' s a t t o r n e y makes t h i s a r g u m e n t 
even t h o u g h a d m i t t i n g a t h e a r i n g t h a t t h e "sev e n - d a y r u l e " was no 
l o n g e r a p p l i c a b l e . I n t h e a l t e r n a t i v e , he a r g u e s t h a t t h e R e f e r e e 
abused h i s d i s c r e t i o n when he r e f u s e d t o a d m i t Dr. Long's m e d i c a l 
r e p o r t i n t o e v i d e n c e . 

The o r i g i n a l l y s c h e d u l e d h e a r i n g was n o t c o n d u c t e d on 
December 18, 1986. I n s t e a d , c l a i m a n t ' s c a s e was c o n t i n u e d and 
p l a c e d i n t o i n a c t i v e s t a t u s due t o t h e p r e s e n t a t i o n o f h e r 
o c c u p a t i o n a l d i s e a s e c l a i m a t h e a r i n g . The c l a i m r e m a i n e d i n t h i s 
s t a t u s u n t i l SAIF d e n i e d t h e c l a i m on March 12, 1986. A t t h i s 
t i m e , t h e o c c u p a t i o n a l d i s e a s e c l a i m was p r o c e s s e d u n d e r a 
s e p a r a t e WCB number. The two c a s e s were c o n s o l i d a t e d and s e t f o r 
h e a r i n g June 5, 1987. 

On June 4, 1987, c l a i m a n t ' s a t t o r n e y s u b m i t t e d a June 3, 
1987 r e p o r t o f Dr. Long. C l a i m a n t had been e v a l u a t e d by D r . Long 
i n F e b r u a r y , 1987. A t t h e June 5, 1987, h e a r i n g , h e r a t t o r n e y 
a c k n o w l e d g e d t h a t she had known o f Dr. Long's p e n d i n g m e d i c a l 
r e p o r t e a r l y i n t h e y e a r , and t h a t she had been a d v i s e d by h e r 
l e g a l a s s i s t a n t t h a t t h e r e p o r t w o u l d be f o r t h c o m i n g as soon as 
Dr. Long o b t a i n e d 1985 t e s t r e s u l t s t o u t i l i z e i n h i s r e p o r t . She 
t h e n o f f e r e d no e x p l a n a t i o n f o r f a i l i n g t o s u b m i t D r. Long's 
m e d i c a l r e p o r t u n t i l t h e day b e f o r e h e a r i n g . 

We c o n c l u d e t h a t t h e R e f e r e e d i d n o t abuse h i s 
d i s c r e t i o n i n r e f u s i n g t o a d m i t Dr. Long's m e d i c a l r e p o r t . We 
n o t e t h a t t h e "sev e n - d a y r u l e " was n o t i n e f f e c t when c l a i m a n t ' s 
a t t o r n e y o b t a i n e d t h e r e p o r t f r o m Dr. Long on June 3, 1987. 
F u r t h e r m o r e , t h e R e f e r e e q u e s t i o n e d c l a i m a n t ' s a t t o r n e y as t o t h e 
r e a s o n s f o r t h e d e l a y i n o b t a i n i n g t h e r e p o r t c o n t a i n i n g new 
e v i d e n c e . C l a i m a n t ' s a t t o r n e y o f f e r e d no r e a s o n w h a t s o e v e r f o r 
t h e d e l a y , b u t i n s t e a d a c k n o w l e d g e d t h a t t h e r e p o r t c o u l d have 
been g e n e r a t e d and o b t a i n e d i n F e b r u a r y , 1987. Under t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e R e f e r e e d i d n o t abuse h i s 
d i s c r e t i o n i n r e f u s i n g t o a d m i t Dr. Long's m e d i c a l r e p o r t . 

COMPENSABILITY 

Based on t h e t o t a l i t y o f t h e e v i d e n c e , t h e R e f e r e e was 
u n a b l e t o c o n c l u d e t h a t c l a i m a n t had met h e r b u r d e n o f p r o o f . He 
f o u n d t h e m e d i c a l e v i d e n c e t o be u n c o n v i n c i n g . F u r t h e r , he f o u n d 
c l a i m a n t t o be a p a r t i a l l y c r e d i b l e and r e l i a b l e w i t n e s s who 
s e r i o u s l y o v e r e x a g g e r a t e d h e r symptoms and o v e r f o c u s e d upon t h e m . 

To e s t a b l i s h a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must p r o v e t h a t h e r work a c t i v i t i e s w e r e t h e m a j o r 
c o n t r i b u t i n g c a use o f e i t h e r t h e o n s e t o r w o r s e n i n g o f h e r 
d i s e a s e . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v H y s t e r Co., 295 Or 298 
( 1 9 8 3 ) ; B l a k e l y v SAI F , 89 Or App 653 ( 1 9 8 8 ) . 

T h e r e i s no e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t s u f f e r e d 
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f r o m c a r p a l t u n n e l syndrome p r i o r t o h e r work f o r t h e e m p l o y e r . 
C l a i m a n t ' s symptoms f i r s t a p p e a r e d i n 1985 when she began 
e x p e r i e n c i n g numbness and t i n g l i n g i n h e r hands w h i c h p r e v e n t e d 
h e r f r o m p e r f o r m i n g c e r t a i n d u t i e s r e q u i r e d o f h e r i n t h e c a p a c i t y 
o f a t e a c h e r . Her p r i m a r y d i f f i c u l t y was w i t h t h e p a p e r w o r k she 
t o o k home t o work on d u r i n g t h e e v e n i n g s . As a r e s u l t , she 
changed p o s i t i o n s f r o m t e a c h e r t o a s s i s t a n t t e a c h e r , d e c r e a s i n g 
h e r o v e r a l l r e s p o n s i b i l i t i e s and p a p e r w o r k a c t i v i t i e s . She has 
n o t been a b l e t o b o w l o r sew s i n c e t h e o n s e t o f symptoms i n 1985. 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t p r e e x i s t 
h e r employment e x p o s u r e . To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h e r 
c o n d i t i o n , t h e r e f o r e , c l a i m a n t must p r o v e t h a t h e r wo r k a c t i v i t i e s 
were t h e m a j o r c o n t r i b u t i n g cause o f t h e o n s e t o f h e r c o n d i t i o n . 

I n v i e w o f t h e c o m p l e x i t y o f c l a i m a n t ' s c o n d i t i o n , we 
c o n s i d e r a w e l l - r e a s o n e d and t h o r o u g h a n a l y s i s c r i t i c a l t o t h e 
r e l a t i v e p e r s u a s i v e n e s s o f a p h y s i c i a n ' s o p i n i o n . See Somers v. 
SAIF, 77 Or App 259 ( 1 9 8 6 ) ; L o e h r v. L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p . , 80 Or App 264 ( 1 9 8 6 ) ; Moe v. C e i l i n g S y s t e m s , 44 Or App 
429 ( 1 9 8 0 ) . See a l s o K a r l J . W i l d , 37 Van N a t t a 491 ( 1 9 8 5 ) (A 
p h y s i c i a n w i t h t h r e e d i f f e r e n t o p i n i o n s a b o u t e t i o l o g y o f 
c l a i m a n t ' s c o n d i t i o n i s a s s i g n e d l i t t l e w e i g h t ) . 

The m e d i c a l e v i d e n c e i s c o n f l i c t i n g and u n p e r s u a s i v e . 
Dr. B u t t o n o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s c o u l d n o t be 
c o n s i d e r e d a m a t e r i a l c o n t r i b u t i n g cause o f h e r c a r p a l t u n n e l 
s yndrome. I n s t e a d , he f e l t t h a t h e r c o n d i t i o n was i d i o p a t h i c as 
i s common i n women i n c l a i m a n t ' s age g r o u p . However, Dr. B u t t o n 
does n o t a d d r e s s t h e i m p a c t o f c l a i m a n t ' s work a c t i v i t i e s as a 
t e a c h e r o r as an a s s i s t a n t ' t e a c h e r , o r h e r non wo r k a c t i v i t i e s on 
t h e d e v e l o p m e n t o f t h e d i s e a s e . 

Dr. F r a n k , c l a i m a n t ' s s u r g e o n , c o u l d n o t d e t e r m i n e 
w h e t h e r c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g 
c a u s e o f t h e d e v e l o p m e n t o f h e r c a r p a l t u n n e l s yndrome. We a g r e e 
w i t h t h e R e f e r e e t h a t t h e m e d i c a l r e p o r t s o f b o t h D r. B u t t o n and 
Dr. F r a n k a r e c o n c l u s o r y and a r e n o t p e r s u a s i v e . 

Dr. Grewe i n i t i a l l y o p i n e d i n a d e t a i l e d and w e l l 
r e a s o n e d m e d i c a l r e p o r t t h a t c l a i m a n t ' s a c t i v i t i e s were n o t t h e 
m a j o r c o n t r i b u t o r t o h e r d e v e l o p m e n t o f c a r p a l t u n n e l s y n d r o m e . 
He f o u n d t h a t h e r l e f t s i d e d symptoms were l i k e l y due t o a 
c o m b i n a t i o n o f r e s i d u a l s f r o m h e r c e r v i c a l c o n d i t i o n . F u r t h e r , he 
n o t e d t h a t c l a i m a n t ' s r i g h t s i d e d symptoms were n o t s u b s t a n t i a t e d 
w i t h c l i n i c a l f i n d i n g s , as e v i d e n c e d by a l a c k o f T i n e l ' s s i g n , 
w e a k n e s s , o r m u s c l e w a s t i n g . However, t h e EMG and n e r v e 
c o n d u c t i o n s t u d i e s i n d i c a t e d p o s s i b l e c a r p a l t u n n e l i n v o l v e m e n t . 
F our months l a t e r Dr. Grewe changed h i s o p i n i o n w i t h o u t f u r t h e r 
e x a m i n a t i o n r e s u l t s . He now s t a t e s t h a t c l a i m a n t ' s work 
a c t i v i t i e s were a m a j o r c o n t r i b u t i n g cause o f h e r c a r p a l t u n n e l 
s y ndrome. H i s change o f o p i n i o n a p p e a r s t o be based on c l a i m a n t ' s 
c o u n s e l ' s d e s c r i p t i o n o f h e r j o b a c t i v i t i e s and s t a t e m e n t t h a t 
c l a i m a n t had a d e c r e a s e d a b i l i t y t o p a r t i c i p a t e i n work a c t i v i t i e s 
as a r e s u l t o f h e r c a r p a l t u n n e l syndrome. 

As c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Grewe's o p i n i o n 
w o u l d n o r m a l l y be a c c o r d e d g r e a t e r w e i g h t . However, we c o n c l u d e 
t h a t t h i s u n e x p l a i n e d r e v e r s a l o f h i s c o n c l u s i o n p r e s e n t s a 
p e r s u a s i v e r e a s o n t o d i s c o u n t h i s o p i n i o n . W e i l a n d v . SAIF , 64 Or 
App 810 ( 1 9 8 3 ) . 

C o n s i d e r i n g a l l o f t h e e v i d e n c e i n t h e r e c o r d , we f i n d 
t h a t c l a i m a n t has n o t s u s t a i n e d h e r b u r d e n o f e s t a b l i s h i n g a 
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c a u s a l c o n n e c t i o n b e t w e e n h e r employment and t h e o n s e t o f h e r 
c a r p a l t u n n e l s yndrome. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s 
c a r p a l t u n n e l syndrome i s n o t c o m p e n s a b l e . 

EXTENT OF DI S A B I L I T Y 

UNSCHEDULED D I S A B I L I T Y 

The R e f e r e e awarded no a d d i t i o n a l u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , b u t d i d award c l a i m a n t 15 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h e r l e f t l e g . 

C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o a g r e a t e r 
a w a r d o f u n s c h e d u l e d d i s a b i l i t y because she has s u s t a i n e d a 
p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o h e r c o m p e n s a b l e 
i n j u r i e s . She a r g u e s t h a t she was demoted t o a s s i s t a n t t e a c h e r 
and h e r s a l a r y was t h e r e b y r e d u c e d , because o f h e r i n a b i l i t y t o 
f u l l y p a r t i c i p a t e i n a l l a c t i v i t i e s r e q u i r e d o f a t e a c h e r . 

C l a i m a n t t e s t i f i e d t h a t she t o o k t h e p o s i t i o n o f 
a s s i s t a n t t e a c h e r i n o r d e r t o r e d u c e h e r r e s p o n s i b i l i t i e s and 
p a p e r w o r k . F u r t h e r , she b e l i e v e d t h a t she c o u l d no l o n g e r h a n d l e 
t h e r e q u i r e d p a p e r w o r k due t o t h e numbness and t i n g l i n g i n h e r 
hands. 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Grewe, r a t e d h e r 
c e r v i c a l i m p a i r m e n t a t two p e r c e n t . He r a t e d h e r l u m b a r 
i m p a i r m e n t a t t e n p e r c e n t . A t o t a l u n s c h e d u l e d i m p a i r m e n t , as a 
r e s u l t o f h e r c o m p e n s a b l e i n j u r y , e q u a l i n g 12 p e r c e n t . 
Dr. R e y n o l d s , who a l s o t r e a t e d c l a i m a n t , r a t e d h e r i m p a i r m e n t as 
m i l d . 

C l a i m a n t i n i t i a l l y was r e l e a s e d t o work a f o u r day wo r k 
week. A f t e r she s u c c e s s f u l l y c o m p l e t e d t h i s t r i a l p e r i o d , she 
resumed t h e f u l l r e s p o n s i b i l i t i e s o f a t e a c h e r and w o r k e d a f o r t y 
h o u r week. 

I n March 1986, D r. Grewe a d v i s e d c l a i m a n t ' s a t t o r n e y 
t h a t he was unaware t h a t she had t a k e n a l e s s demanding p o s i t i o n 
due p r i m a r i l y t o t h e p r o b l e m s w i t h h e r ha n d s . He s t a t e d t h a t he 
had no p a r t i n c l a i m a n t ' s d e c i s i o n . A d d i t i o n a l l y he n o t e d t h a t i f 
c l a i m a n t ' s work l o a d was r e d u c e d due t o h e r l e f t s h o u l d e r , arm, 
low b a c k , and l e f t e x t r e m i t y symptoms t h e n he a g r e e d t h a t m o d i f i e d 
e mployment w o u l d be l o g i c a l . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
r a t i n g t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s l u m b a r and c e r v i c a l c o n d i t i o n , we c o n s i d e r t h e p h y s i c a l 
i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l r e c o r d and l a y t e s t i m o n y 
and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
OAR 436-30-380 e t s e g . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v A r g o n a u t I n s u r a n c e 
Co., 296 Or 505 ( 1 9 8 4 ) . 

F o l l o w i n g o u r r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we 
c o n c l u d e t h a t c l a i m a n t v o l u n t a r i l y a c c e p t e d t h e p o s i t i o n o f 
a s s i s t a n t t e a c h e r due t o h e r hand symptoms a l o n e , a c o n d i t i o n we 
f o u n d t o be n o n c o m p e n s a b l e . I n t h i s c a p a c i t y , she i s r e q u i r e d t o 
p e r f o r m t h e same a c t i v i t i e s as a t e a c h e r , e x c e p t f o r t h e 
p a p e r w o r k . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s p o s t - i n j u r y 
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wages a r e o f l i t t l e o r no r e l e v a n c e i n d e t e r m i n i n g h e r l o s s o f 
e a r n i n g c a p a c i t y . F o r d v SAIF, 7 Or App 549 ( 1 9 7 2 ) . C l a i m a n t ' s 
back c o n d i t i o n r e p r e s e n t s a m i l d i m p a i r m e n t . C o n s i d e r i n g h e r 
e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o l e s s s t r e n u o u s 
o c c u p a t i o n s , and a d v a n c i n g age, we c o n c l u d e t h a t an a w a r d o f 25 
p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a d e q u a t e l y 
and a p p r o p r i a t e l y c ompensates c l a i m a n t f o r t h e p e r m a n e n t l o s s o f 
e a r n i n g c a p a c i t y due t o t h e c ompensable i n j u r y . 

SCHEDULED DIS A B I L I T Y 

The c r i t e r i a f o r t h e r a t i n g o f s c h e d u l e d d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o 
t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . I n d e t e r m i n i n g t h e l o s s 
o f use o r f u n c t i o n , we c o n s i d e r t h e m e d i c a l and l a y e v i d e n c e i n 
l i g h t o f t h e r u l e s s e t f o r t h i n OAR C h a p t e r 436, D i v i s i o n 30. We 
a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . SAIF v B a e r , 61 Or App 335 ( 1 9 8 3 ) . The r u l e s , a l t h o u g h 
n o t b i n d i n g , a r e h i g h l y p e r s u a s i v e because t h e y a r e based on 
a c c e p t e d m e d i c a l p r i n c i p l e s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 
296 Or 505 ( 1 9 8 4 ) . 

C l a i m a n t t e s t i f i e d t h a t she i s u n a b l e t o w a l k f o r l o n g e r 
t h a n f i v e t o s i x m i n u t e s b e f o r e h e r l e g g i v e s way and she i s 
r e q u i r e d t o s t o p and r e s t . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Grewe, r a t e d 
c l a i m a n t ' s l e f t l o w e r e x t r e m i t y i m p a i r m e n t , due t o l o s s o f u s e , a t 
14 p e r c e n t . H i s r a t i n g was based on o b j e c t i v e f i n d i n g s i n d i c a t i n g 
a L5 n e r v e r o o t l o s s o f s e n s a t i o n e q u a l t o two p e r c e n t , and a l o s s 
o f s t r e n g t h e q u a l t o t w e l v e p e r c e n t . T h e r e i s no c o n t r a d i c t o r y 
m e d i c a l e v i d e n c e . 

D r . Grewe's i m p a i r m e n t r a t i n g i s s u p p o r t e d by t h e 
e v i d e n c e . H i s r a t i n g t a k e s i n t o a c c o u n t c l a i m a n t ' s l o s s o f 
s t r e n g t h . F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we c o n c l u d e t h a t an award o f 15 p e r c e n t s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y c o m p e n s a t e s 
c l a i m a n t f o r t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f h e r l e f t 
l e g . We, t h e r e f o r e , d e c l i n e t o i n c r e a s e t h e award g r a n t e d by t h e 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1987 i s a f f i r m e d . 

ROBERT L. McMILLAN, Claimant WCB 87-05821 
Pozzi, et a l . , Claimant's Attorneys September 29, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members F e r r i s and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
M u l d e r ' s o r d e r t h a t awarded 65 p e r c e n t (208 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r p e l v i c and l o w back c o n d i t i o n s , i n l i e u 
o f a D e t e r m i n a t i o n O r d e r award o f 45 p e r c e n t (67.5 d e g r e e s ) 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
l e f t l e g ( h i p ) . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e o r d e r t h a t d e c l i n e d t o g r a n t him p e r m a n e n t t o t a l d i s a b i l i t y . 

We r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
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awarded u n s c h e d u l e d d i s a b i l i t y i n l i e u o f t h e D e t e r m i n a t i o n O r d e r 
a w a r d o f s c h e d u l e d d i s a b i l i t y . 

ISSUES 

1. Permanent t o t a l d i s a b i l i t y . 

2. E x t e n t o f p e r m a n e n t d i s a b i l i t y , s c h e d u l e d and 
u n s c h e d u l e d . 

FINDINGS OF FACT 

C l a i m a n t , a p l a n t manager f o r a r e t a i l f e r t i l i z e r f i r m , 
c o m p e n s a b l y i n j u r e d h i s l e f t h i p on J a n u a r y 6, 1986 when he 
s l i p p e d and f e l l on i c e . He was t a k e n t o t h e h o s p i t a l where 
x - r a y s r e v e a l e d an i n t e r t r o c h a n t e r i c f r a c t u r e o f t h e l e f t p r o x i m a l 
f e m u r . The f r a c t u r e l i n e e x t e n d e d f r o m t h e g r e a t e r t r o c h a n t e r t o 
t h e l e s s e r t r o c h a n t e r a t t h e base o f t h e neck o f t h e l e f t h i p . On 
J a n u a r y 7, 1986,, c l a i m a n t u n d e r w e n t s u r g e r y t o s e c u r e i n t e r n a l 
f i x a t i o n o f t h e f r a c t u r e w i t h s c r e w s and a p l a t e . The p l a t e was 
p o s i t i o n e d on t h e u p p e r p o r t i o n o f t h e l e f t f e m u r . C l a i m a n t was 
r e l e a s e d f r o m w o r k . 

S u b s e q u e n t x - r a y s r e v e a l e d g r a d u a l s t a b i l i z a t i o n o f t h e 
f r a c t u r e . A f t e r c l a i m a n t resumed m o b i l i t y , he had an o b v i o u s l i m p 
i n an a n t a l g i c - t y p e g a i t and d e v e l o p e d p a i n i n t h e l o w b a c k , l e f t 
b u t t o c k and g r o i n . On A u g u s t 2, 1986, c l a i m a n t was r e l e a s e d f o r 
p a r t - t i m e , l i g h t w o rk w i t h r e s t r i c t i o n s f r o m l i f t i n g , s i t t i n g , 
s t a n d i n g , and w a l k i n g on uneven s u r f a c e s . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on F e b r u a r y 3, 
1987. H i s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on March 16, 
1987 w i t h 45 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f 
use and f u n c t i o n o f t h e l e f t l e g ( h i p ) . 

On March 6, 1987, c l a i m a n t u n d e r w e n t a c o r o n a r y 
a n g i o g r a m f o r s u s p e c t e d c o r o n a r y a r t e r y d i s e a s e , and s u b s e q u e n t l y 
d e v e l o p e d r i g h t f e m o r a l d e e p - v e i n t h r o m b o s i s . As a r e s u l t , he was 
l e f t w i t h c h r o n i c venous i n s u f f i c i e n c y , p a i n and s w e l l i n g i n t h e 
r i g h t l e g . The a n g i o g r a m w o u l d have been p e r f o r m e d even i f 
c l a i m a n t had n o t s u f f e r e d t h e h i p i n j u r y . 

Due t o l e f t h i p p r o b l e m s , c l a i m a n t l e f t h i s j o b s o m e t i m e 
i n l a t e A p r i l o f 1987. S i n c e t h a t t i m e , he has made m i n i m a l o r no 
e f f o r t s t o seek w o r k . G r e a t e r e f f o r t s t o seek work w o u l d n o t have 
been f u t i l e . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
p a i n i n t h e l e f t h i p , l o w back and l e f t b u t t o c k , t h o u g h he no 
l o n g e r e x p e r i e n c e d symptoms o f c h r o n i c i n s u f f i c i e n c y i n t h e r i g h t 
l e g . He had l i m i t a t i o n s on w a l k i n g , s i t t i n g , l i f t i n g , c l i m b i n g , 
s t o o p i n g , b e n d i n g , c r a w l i n g , p u s h i n g and p u l l i n g . W a l k i n g c a u s e d 
a s h a r p p a i n l o c a l i z e d i n an a r e a o u t s i d e o f and s i g h t l y b e l o w t h e 
h i p j o i n t . B e n d i n g c a u s e d back d i s c o m f o r t . He c o u l d n o t s t a n d 
and b a l a n c e on h i s l e f t l e g because t h e m u s c l e s i n t h e l e f t l e g 
and h i p c a n n o t s u p p o r t him any l o n g e r . He a l s o had p r o b l e m s 
a s c e n d i n g and d e s c e n d i n g s t a i r s due t o m u s c u l a r p r o b l e m s i n t h e 
l e f t h i p . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was 64 y e a r s o f age and 
had a GED. H i s p r i o r w ork h i s t o r y i s l i m i t e d p r i m a r i l y t o 
p h y s i c a l w o r k i n t h e r e t a i l f e r t i l i z e r b u s i n e s s . He has 
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e x p e r i e n c e i n w e l d i n g , r e p a i r and maintenance o f equipment and 
machinery, and s a l e s . He has worked as a p l a n t manager f o r 
a p p r o x i m a t e l y 10 y e a r s . Most of h i s man a g e r i a l d u t i e s i n v o l v e d 
p h y s i c a l l a b o r . 

We do not f i n d t h a t c l a i m a n t i s t o t a l l y i n c a p a c i t a t e d on 
a p h y s i c a l or med i c a l b a s i s . He has s u s t a i n e d s i g n i f i c a n t l o s s of 
l e f t h i p a b d u c t i o n , e x t e r n a l r o t a t i o n and i n t e r n a l r o t a t i o n . He 
has moderately d i s a b l i n g p a i n i n t h e l e f t h i p and has s u f f e r e d a 
s i g n i f i c a n t l o s s of muscular s t r e n g t h . 

CONCLUSIONS AND OPINION 
Permanent t o t a l d i s a b i l i t y 

Claimant contends t h a t he i s e n t i t l e d t o an award of 
permanent t o t a l d i s a b i l i t y . We d i s a g r e e . To prove h i s 
e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must e s t a b l i s h 
t h a t he i s unable t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 695 
(19 8 2 ) . The d e t e r m i n a t i o n of permanent t o t a l d i s a b i l i t y s t a t u s 
t u r n s upon whether c l a i m a n t i s c u r r e n t l y employable or ab l e t o 
s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal 
l a b o r market. I d . 

Here, c l a i m a n t has not proven t h a t he i s t o t a l l y 
i n c a p a c i t a t e d on a p h y s i c a l or med i c a l b a s i s . A l t h o u g h Dr. S i t z , 
an i n t e r n i s t , opined i n May and September of 1987 t h a t c l a i m a n t 
was unable t o work, h i s o p i n i o n was p a r t i a l l y based on t h e venous 
i n s u f f i c i e n c y i n t h e r i g h t l e g . That c o n d i t i o n f i r s t became 
symptomatic a f t e r t h e compensable h i p i n j u r y and was not r e l a t e d 
t o t h e i n j u r y ; t h e r e f o r e , i t cannot be c o n s i d e r e d i n our 
d e t e r m i n a t i o n of permanent t o t a l d i s a b i l i t y . Fowler v. SAIF, 82 
Or App 604, 607 (1 9 8 6 ) , rev den 303 Or 74 (1 9 8 7 ) . Consequently, 
Dr. S i t z ' o p i n i o n i s not p e r s u a s i v e . 

Dr. Weeks has never opined t h a t c l a i m a n t i s unable t o 
work. I n February of 1987, Weeks r e l e a s e d him f o r l i g h t work. 
Weeks l a t e r r e s t r i c t e d him t o c l e r i c a l i n d o o r work. I n October of 
1987, Weeks r e p o r t e d t h a t c l a i m a n t c o u l d not p e r f o r m c l e r i c a l 
i n d o o r work on a f u l l - t i m e b a s i s , i m p l y i n g t h a t he c o u l d p e r f o r m 
such work on p a r t - t i m e b a s i s . The a b i l i t y t o p e r f o r m r e g u l a r 
p a r t - t i m e work p r e c l u d e s a f i n d i n g of permanent t o t a l d i s a b i l i t y . 
G e o r g i a - P a c i f i c Corp. v. P e r r y , 92 Or App 56, 58 (1 9 8 8 ) . 
T h e r e f o r e , we do not f i n d t h a t he i s t o t a l l y i n c a p a c i t a t e d . 

Consequently, c l a i m a n t can p r e v a i l o n l y by p r o v i n g t h a t 
he f a l l s w i t h i n t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . Under t h a t 
d o c t r i n e , an i n j u r e d worker, capable of p e r f o r m i n g work of some 
k i n d , may s t i l l be permanently and t o t a l l y d i s a b l e d due t o a 
co m b i n a t i o n of h i s p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical 
f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , mental c a p a c i t y and e m o t i o n a l c o n d i t i o n s . 
C l a r k v. Boise Cascade Corp., 72 Or App 397, 399 (198 5 ) . Because 
t h e i n j u r e d worker has some c a p a c i t y f o r employment, he i s 
s t a t u t o r i l y r e q u i r e d t o make reasonable e f f o r t s t o f i n d work, 
a l t h o u g h he need not engage i n j o b seeking a c t i v i t i e s t h a t would 
be f u t i l e . ORS 656.206(3); Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699, 701 (1 9 8 4 ) , rev den 298 Or 470 (198 5 ) . 

Here, c l a i m a n t i n d i c a t e d t h a t he was l o o k i n g f o r a j o b 
t h a t he c o u l d p e r f o r m ; however, he had not made any i n q u i r i e s i n t o 
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a c t u a l j o b s . We f i n d t h a t he has made m i n i m a l or no e f f o r t s t o 
seek- work. We f u r t h e r f i n d t h a t such e f f o r t s would n o t have been 
f u t i l e . A l t h o u g h c l a i m a n t can no lo n g e r p e r f o r m much o f t h e 
p h y s i c a l l a b o r i n h i s p r e v i o u s j o b s , he has s a l e s and m a n a g e r i a l 
e x p e r i e n c e which c o u l d be a p p l i e d i n a p a r t - t i m e , n o n p h y s i c a l 
j o b . Because j o b seeking e f f o r t s would not have been f u t i l e , we 
conclude t h a t c l a i m a n t i s not e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y . 

E x t e n t o f Permanent D i s a b i l i t y 

The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o an 
unscheduled permanent d i s a b i l i t y award f o r symptoms i n t h e l e f t 
h i p , p e l v i s and low back. F i n d i n g t h a t c l a i m a n t ' s l e f t l e g 
c o m p l a i n t s were m i n i m a l , t h e Referee awarded him 65 p e r c e n t 
unscheduled d i s a b i l i t y , i n l i e u of t h e D e t e r m i n a t i o n Order award 
of 45 p e r c e n t scheduled d i s a b i l i t y . On r e v i e w , t h e employer 
contends t h a t c l a i m a n t i s not e n t i t l e d t o an unscheduled 
d i s a b i l i t y award. We agree. 

1. Scheduled D i s a b i l i t y v. Unscheduled D i s a b i l i t y 

The p r e s e n t law compensates permanent p a r t i a l d i s a b i l i t y 
on two d i s t i n c t p r i n c i p l e s . When t h e i n j u r y a f f e c t s a p a r t o f t h e 
body s p e c i f i e d i n ORS 656.214, compensation i s awarded f o r t h e 
permanent l o s s of use or f u n c t i o n of the i n j u r e d member or organ, 
i n an amount f i x e d by law i r r e s p e c t i v e of t h e a c t u a l e f f e c t on the 
e a r n i n g c a p a c i t y of t h e p a r t i c u l a r worker. ORS 656.214(2). When 
permanent d i s a b i l i t y r e s u l t s from an i n j u r y t o any o t h e r , 
"unscheduled," p a r t of t h e body, compensation i s measured by t h e 
l o s s of e a r n i n g c a p a c i t y . ORS 656.214(5). That l o s s i s measured 
on t he b a s i s of m e d i c a l , s o c i a l and v o c a t i o n a l f a c t o r s . I d . 

Here, i t i s u n d i s p u t e d t h a t t h e l e f t h i p f r a c t u r e l i n e 
extended from t he g r e a t e r t r o c h a n t e r t o t h e l e s s e r t r o c h a n t e r . 
The t r o c h a n t e r s are l o c a t e d a t t h e t o p of t h e femur, t h e bone of 
the upper l e g ; t h e femur i s not p a r t o f t h e p e l v i s . T h e r e f o r e , an 
i n j u r y t o t h e t r o c h a n t e r s i s a scheduled i n j u r y t o t h e l e g . See 
Sawyer v. SAIF, 29 Or App 573, 576 ( 1 9 7 7 ) ; Donald A. Hacker, 37 
Van N a t t a 706, 709 ( 1 9 8 5 ) . However, t h i s scheduled i n j u r y has 
a l s o caused d i s a b l i n g p a i n i n unscheduled areas o f t h e body, i . e . , 
th e low back and l e f t b u t t o c k . Dr. Weeks e x p l a i n e d t h a t t h i s p a i n 
i s caused by t h e a l t e r a t i o n o f g a i t and o t h e r a c t i v i t i e s a f f e c t e d 
by t h e i n j u r e d h i p . Weeks r a t e d c l a i m a n t ' s impairment as moderate 
based on back problems, as w e l l as h i p problems. I n a d d i t i o n , 
c l a i m a n t t e s t i f i e d t h a t he can no l o n g e r bend or move equipment 
due t o back symptoms. 

Next, we must de t e r m i n e whether c l a i m a n t i s e n t i t l e d t o 
an unscheduled d i s a b i l i t y award f o r d i s a b l i n g consequences i n 
unscheduled areas which are caused by h i s scheduled i n j u r y . The 
Supreme Court addressed t h i s p r e c i s e i s s u e i n Woodman v. 
G e o r g i a - P a c i f i c Corp., 289 Or 551 (1 9 8 0 ) , and developed t h e 
f o l l o w i n g t h r e e - p a r t t e s t : 

" F i r s t , t h e unscheduled d i s a b i l i t y must be 
'independent' i n t h e sense t h a t i t would be 
r e c o g n i z e d as a d i s a b i l i t y i m p a i r i n g t h e 
c l a i m a n t ' s e a r n i n g c a p a c i t y i f t h e r e had 
been no l o s s o f use or f u n c t i o n i n t h e 
scheduled member or organ.... 

-1244-



"Second, t h e c o n s e q u e n t i a l l o s s i n t h e 
unscheduled area i s i n c l u d e d i n t h e 
scheduled f o r m u l a when t h e medical 
e x p e c t a t i o n t h a t i t w i l l accompany t h e 
scheduled l o s s i s so g r e a t t h a t i t s f a i l u r e 
t o occur would be an e x c e p t i o n a l case.... 
[The unscheduled consequences] must be so 
i n t r i n s i c t o the o r i g i n a l i n j u r y (even i f 
delayed) t h a t t h e i r f a i l u r e t o f o l l o w i t 
would be anomalous and s u r p r i s i n g . . . . 

" T h i r d , i t i s c l e a r t h a t these c r i t e r i a of 
p r o b a b i l i t y r e f e r t o i n j u r i e s and t h e i r 
consequences i n the r e l e v a n t p o p u l a t i o n 
group a t l a r g e , not t o the p h y s i c a l 
c h a r a c t e r i s t i c s p e c u l i a r t o the i n d i v i d u a l 
c l a i m a n t . " I d . a t 558. 

I t i s u n d i s p u t e d t h a t t h e f i r s t p a r t of t h e t e s t i s 
s a t i s f i e d here. The back and b u t t o c k p a i n i s i n d e p e n d e n t l y 
d i s a b l i n g . Rather, the d i s p u t e concerns t h e second p a r t o f t h e 
t e s t , i . e . , whether the c o n s e q u e n t i a l d i s a b i l i t y i n t h e 
unscheduled area should be i n c l u d e d i n t h e scheduled f o r m u l a 
because, w i t h r e g a r d t o the r e l e v a n t p o p u l a t i o n group a t l a r g e , 
t h e m e d i c a l e x p e c t a t i o n t h a t i t w i l l accompany t h e scheduled l o s s 
i s so g r e a t t h a t i t s f a i l u r e t o occur would be an e x c e p t i o n a l case. 

T h i s case p r e s e n t s an i s s u e of e x t e n t of d i s a b i l i t y and 
encompasses unscheduled d i s a b i l i t y , based on t h e t h e o r y of 
s p r e a d i n g d i s a b i l i t y . Claimant i s t h e proponent of t h e t h e o r y 
and, t h e r e f o r e , has the burden of p r o o f . See Hutcheson v. 
Weyerhaeuser, 288 Or 51, 55 ( 1 9 7 9 ) ; Hart v. SAIF, 31 Or App 181, 
184 ( 1 9 7 7 ) . The t h e o r y p r e s e n t e d r a i s e s a c o m p l i c a t e d m e d i c a l 
q u e s t i o n ; hence, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , 
r e s o l u t i o n of t h i s q u e s t i o n l a r g e l y t u r n s on e x p e r t m e d i c a l 
e v i d e n c e . See U r i s v. Compensation Department, 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 
( 1 9 8 5 ) ; Hart v. SAIF, supra. 

To determine i f c l a i m a n t i s e n t i t l e d t o an unscheduled 
award of compensation f o r d i s a b l i n g back and b u t t o c k symptoms, we 
must determine whether those symptoms are i n t r i n s i c t o t h e l e f t 
l e g ( h i p ) i n j u r y i n terms of being an expected or unexpected 
consequence of t h e i n j u r y . The m e d i c a l evidence most r e l e v a n t t o 
t h i s q u e s t i o n i s Dr. Weeks' r e p o r t . However, h i s r e p o r t merely 
e s t a b l i s h e d a c a u s a l r e l a t i o n s h i p between the back and b u t t o c k 
symptoms and t h e l e g ( h i p ) i n j u r y and i t s sequela, an a l t e r e d 
g a i t . The r e c o r d i s d e v o i d of any medical evidence c o n c e r n i n g the 
d i s p o s i t i v e q u e s t i o n of whether the back and b u t t o c k symptoms are 
an expected or unexpected consequence of t h e h i p i n j u r y . Dr. 
Weeks never addressed t h e q u e s t i o n . Given t h e l a c k of r e l e v a n t 
m e d i c a l evidence on t h i s p o i n t , we conclude t h a t t h e r e i s a 
f a i l u r e of p r o o f . Claimant i s not e n t i t l e d t o an unscheduled 
award of compensation. 

2. E x t e n t of Scheduled D i s a b i l i t y 

Former OAR 436-30-330 and 436-30-340 s e t f o r t h 
g u i d e l i n e s t o a s s i s t i n t h e d e t e r m i n a t i o n of t h e permanent l o s s o f 
use or f u n c t i o n of an i n j u r e d l e g ( h i p ) . These r u l e s are not 
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b i n d i n g , see SAIF v. Baer, 61 Or App 335, 337-38, rev den 294 Or 
749 ( 1 9 8 3 ) ; however, they are h i g h l y p e r s u a s i v e because t h e y are 
based on accepted m e d i c a l p r i n c i p l e s . Loss of use or f u n c t i o n 
does not n e c e s s a r i l y c o r r e l a t e w i t h mechanical i m p a i r m e n t , 
a l t h o u g h mechanical impairment i s u s u a l l y an i m p o r t a n t 
c o n s i d e r a t i o n . Boyce v. Sambo's R e s t a u r a n t , 44 Or App 305, 308 
(1 9 8 0 ) . 

Former OAR 436-30-330(2) a l l o w s a p p r o x i m a t e l y 25 p e r c e n t 
l o s s of t h e l e g f o r c l a i m a n t ' s l o s s of l e f t h i p a b d u c t i o n , 
e x t e r n a l r o t a t i o n and i n t e r n a l r o t a t i o n . Claimant a l s o has 
moder a t e l y d i s a b l i n g p a i n and a s i g n i f i c a n t l o s s of muscular 
s t r e n g t h i n t h e h i p area. A f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d 
g u i d e l i n e s , we conclude t h a t c l a i m a n t i s a d e q u a t e l y compensated by 
the D e t e r m i n a t i o n Order award of 45 p e r c e n t scheduled permanent 
d i s a b i l i t y f o r t h e l o s s of use or f u n c t i o n of t h e l e f t l e g ( h i p ) . 

ORDER 

The Referee's o r d e r dated January 7, 1988 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . The D e t e r m i n a t i o n Order dated 
March 16, 1987 i s r e i n s t a t e d and a f f i r m e d . Claimant's a t t o r n e y 
fee award based on t h e i n c r e a s e d compensation i s r e v e r s e d . The 
remainder of t h e Referee's o r d e r i s a f f i r m e d . The Board approves 
a c l i e n t - p a i d f e e not t o exceed $914. 

BARBARA J . MINOR, C l a i m a n t WCB 86-15430 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 9 , 1988 
C l i f f , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s r e v i e w of those p o r t i o n s o f 
Referee Garaventa's o r d e r t h a t : (1) upheld t h e i n s u r e r ' s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her neck and r i g h t 
s h o u l d e r c o n d i t i o n ; and (2) excluded from t h e r e c o r d c e r t a i n 
m e d i c a l documents o f f e r e d by c l a i m a n t . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t ' s neck and r i g h t s h o u l d e r c o n d i t i o n 
i s a compensable o c c u p a t i o n a l d i s e a s e . 

2. Whether c l a i m a n t ' s c l a i m should be remanded f o r 
f u r t h e r t a k i n g of evidence. 

FINDINGS OF FACT 

On J u l y 28, 1986, c l a i m a n t , a 3 6 - y e a r - o l d machine 
o p e r a t o r f o r the employer f i l e d a c l a i m f o r neck, r i g h t s h o u l d e r 
and arm p a i n . Her j o b i n v o l v e d c o n s i d e r a b l e movement and p r e s s u r e 
w i t h her hands and arms and s u b s t a n t i a l movement of t h e head and 
neck. 

Claimant f i r s t n o t i c e d neck problems i n December 1985 
when she had the f l u . She wore a neck brace f o r s i x weeks, a f t e r 
which she r e t u r n e d t o work w i t h o u t r e s t r i c t i o n . No c l a i m was 
f i l e d f o r t h a t c o n d i t i o n . 

On J u l y 25, 1986, a f t e r two days o f f work, c l a i m a n t f e l t 
a sudden pop and immediate p a i n when she t u r n e d her head w h i l e 
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r i n s i n g d i s h e s a t home. Immediately p r i o r t o t h i s i n c i d e n t , 
c l a i m a n t had experienced no neck d i f f i c u l t y whatsoever. She 
c o n t a c t e d Dr. S t e l l f l u g , c h i r o p r a c t o r , who t r e a t e d c l a i m a n t u n t i l 
December 1986. I n January 1987 c l a i m a n t changed a t t e n d i n g 
p h y s i c i a n s t o Dr. W i n k l e r . 

On September 30, 1986, the i n s u r e r denied t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s neck and r i g h t s h o u l d e r c l a i m . 

On June 27, 1987, c l a i m a n t was examined by Dr. Duncan, 
c h i r o p r a c t o r , a t the request of the i n s u r e r . 

Claimant's r e p e t i t i v e work a c t i v i t i e s were not t h e major 
c o n t r i b u t i n g cause of her neck and r i g h t s h o u l d e r symptoms. A l s o , 
no i n j u r y o c c u r r e d on t h e j o b which m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s symptoms. 

At t h e J u l y 7, 1987 h e a r i n g , c l a i m a n t o f f e r e d : (1) t e n 
pages of c h a r t notes by Dr. W i n k l e r , dated January 9, 1987 th r o u g h 
J u l y 2, 1987; (2) a January 12, 1987 Change of A t t e n d i n g P h y s i c i a n 
form; and (3) a January 15, 1987 l e t t e r from Dr. W i n k l e r t o t h e 
i n s u r e r . The documents had not p r e v i o u s l y been p r o v i d e d t o the 
i n s u r e r . The Referee excluded these documents from t h e r e c o r d . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t : (1) s i n c e c l a i m a n t ' s 
counsel had o f f e r e d no reason or e x p l a n a t i o n t o show why, w i t h due 
d i l i g e n c e , t h e med i c a l evidence from Dr. W i n k l e r c o u l d not have 
been o b t a i n e d and s u b m i t t e d t i m e l y , those documents were excluded 
from t h e r e c o r d ; and (2) c l a i m a n t had f a i l e d t o meet her burden of 
p r o o f t h a t her work a c t i v i t y as a machine o p e r a t o r f o r t h e 
employer was t h e major c o n t r i b u t i n g cause of her neck, r i g h t 
s h o u l d e r and arm c o n d i t i o n . We agree. 

Remand 
Claimant r e q u e s t s t h a t we rev e r s e t h e Referee's 

e v i d e n t i a r y r u l i n g and e i t h e r c o n s i d e r t h e excluded evidence 
o u r s e l v e s or remand t o t h e Referee t o complete t h e r e c o r d . 

At h e a r i n g , c l a i m a n t r e p o r t e d t h a t she had r e t a i n e d 
Dr. W i n k l e r as her t r e a t i n g p h y s i c i a n i n January 1987 f o r 
t r e a t m e n t of her back c o n d i t i o n . Claimant's counsel r e p r e s e n t e d 
t h a t he was unaware t h a t c l a i m a n t had begun t r e a t i n g w i t h 
Dr. W i n k l e r and t h a t , had he known, t he p r o f f e r e d documents would 
have been o b t a i n e d and s u b m i t t e d t i m e l y . The i n s u r e r o b j e c t e d t o 
the admission of the documents on t i m e l i n e s s grounds and t h e 
Referee s u s t a i n e d t h e i n s u r e r ' s o b j e c t i o n . 

The r u l e s o f procedure i n e f f e c t a t t h e ti m e o f h e a r i n g 
r e q u i r e d c l a i m a n t ' s counsel t o submit e x h i b i t s t o t h e Referee and 
opposing counsel a t l e a s t 10 days b e f o r e h e a r i n g . Former OAR 
43 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . Admission of documents not s u b m i t t e d t i m e l y was 
w i t h i n t h e Referee's d i s c r e t i o n upon a showing o f good cause. 
Former OAR 438-07-005(4). 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s c o u n s e l 
o f f e r e d no c r e d i b l e reason or e x p l a n a t i o n why s a i d documents c o u l d 
not have been d i s c o v e r e d and s u b m i t t e d i n t o evidence w i t h due 
d i l i g e n c e . T h e r e f o r e , we f i n d t h a t t h e Referee a c t e d w i t h i n her 
d i s c r e t i o n i n e x c l u d i n g t h e e x h i b i t s . 
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We may remand t o t h e Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand f o r 
c o n s i d e r a t i o n of a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t 
the t i m e of t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or 
App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van Na t t a 164, 170 (1 9 8 5 ) . 
C l a i m a n t ' s c l a i m has not been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed so as t o w a r r a n t a remand f o r 
the f u r t h e r t a k i n g o f evidence. 
C o m p e n s a b i l i t y of c l a i m a n t ' s neck and shoulder c o n d i t i o n 

I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d her employment, t o 
e s t a b l i s h her c l a i m she must prove by a preponderance of t h e 
evidence t h a t her work a c t i v i t i e s caused a worsening of her 
u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n an i n c r e a s e i n p a i n t o t h e 
e x t e n t t h a t i t caused d i s a b i l i t y or r e q u i r e d m e d i c a l s e r v i c e s . 
Devereaux v. N o r t h P a c i f i c I n s . Co., 74 Or App 388, 391 ( 1 9 8 5 ) . 
The work a c t i v i t i e s must be the major c o n t r i b u t i n g cause o f t h a t 
w o r s e n i n g . I_d. I f t he c o n d i t i o n was not p r e e x i s t i n g , she must 
prove t h a t her work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause 
of t he c o n d i t i o n i t s e l f . I d . 

No m e d i c a l e x p e r t a t t r i b u t e d c l a i m a n t ' s neck and r i g h t 
s h o u l d e r c o n d i t i o n t o t h e r e p e t i t i v e n a t u r e of her work 
a c t i v i t i e s . Claimant a l s o c r e d i b l y t e s t i f i e d t h a t she was having 
no neck or r i g h t s h o u l d e r problems whatsoever p r i o r t o J u l y 25, 
1986. On t h a t day, a f t e r almost two days o f f work, she was 
washing d i s h e s over t h e s i n k . When she t u r n e d her head, she 
suddenly e x p e r i e n c e d e x c r u c i a t i n g neck p a i n . 

Claimant t r e a t e d w i t h Dr. S t e l l f l u g , c h i r o p r a c t o r , who 
diagnosed acute m i l d c e r v i c a l s p i n e s p r a i n / s t r a i n w i t h m i l d 
t h o r a c i c o u t l e t syndrome. His diagnoses were based on a h i s t o r y 
of c l a i m a n t i n j u r y i n g her neck and should e r i n an a c c i d e n t w h i l e 
a t work. At h e a r i n g , c l a i m a n t denied t h a t any a c c i d e n t had 
o c c u r r e d a t work t o cause her neck/shoulder problems. Based on 
the erroneous h i s t o r y , Dr. S t e l l f l u g opined t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her neck and 
shou l d e r p a i n and the p a r e s t h e s i a i n her r i g h t arm. 

Dr. Duncan examined c l a i m a n t once on b e h a l f of t h e i n s u r e r 
and t e s t i f i e d a t h e a r i n g . His diagnoses of p o s t u r a l s t r a i n w i t h 
muscular t e n s i o n was based on t h e c o r r e c t h i s t o r y t h a t c l a i m a n t had 
ex p e r i e n c e d no o n - t h e - j o b a c c i d e n t and i n s t e a d had i n j u r e d her neck 
w h i l e washing d i s h e s a t home. 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , more w e i g h t 
i s g i v e n t o those m e d i c a l o p i n i o n s which are b o t h w e l l - r e a s o n e d and 
based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) ; 
See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . 

We f i n d t h a t t h e o p i n i o n of Dr. S t e l l f l u g i s bot h c o n c l u s o r y 
and based on an erroneous h i s t o r y o f c l a i m a n t ' s neck d i f f i c u l t i e s . 
T h e r e f o r e , h i s o p i n i o n i s not p e r s u a s i v e . On t h e o t h e r hand, 
Dr. Duncan's o p i n i o n i s based on t h e c o r r e c t f a c t u a l h i s t o r y and i s 
w e l l - r e a s o n e d . Dr. Duncan e x p l a i n e d t h e mechanics o f a p o s t u r a l s t r a i n 
w i t h muscular t e n s i o n and a l s o c r e d i b l y opined t h a t t h e r e was no 
o b j e c t i v e evidence t o s u p p o r t t h e diagnoses of c e r v i c a l s p r a i n or 
t h o r a c i c o u t l e t syndrome. 
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Based on a l l o f t h e evidence i n the r e c o r d , we conclude t h a t 
c l a i m a n t has f a i l e d t o meet her burden of p r o v i n g t h a t her work 
a c t i v i t y as a machine o p e r a t o r was th e major c o n t r i b u t i n g cause of hei 
neck, r i g h t s h o u l d e r and r i g h t arm c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated J u l y 15, 1987 i s a f f i r m e d . 

BEVERLY C. MORGAN, C l a i m a n t WCB 85-02708 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 29, 1988 
C l i f f , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court 
of Appeals. Morgan v. S i l v e r c r e s t I n d u s t r i e s , 91 Or App 649 
(19 8 8 ) . The c o u r t has concluded t h a t c l a i m a n t ' s compensable w r i s t 
c o n d i t i o n has worsened and t h a t she has e s t a b l i s h e d an 
a g g r a v a t i o n . A c c o r d i n g l y , t h e c o u r t has remanded f o r " f u r t h e r 
p r o c e e d i n g s not i n c o n s i s t e n t w i t h o p i n i o n . " 

Pursuant t o the c o u r t ' s mandate, t h e i n s u r e r ' s May 23, 
1985 d e n i a l i s set aside and c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
remanded t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 

S U S I E A. PERRY, C l a i m a n t WCB 88-04420 
C o n n a l l & L o r e n z , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 29, 1988 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

C l a i m a n t , p r o se, has requested review of Referee 
McGeorge's or d e r dated August 3, 1988. We have reviewed t h e 
requ e s t t o dete r m i n e whether we have j u r i s d i c t i o n t o c o n s i d e r t h e 
m a t t e r . We conclude t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

The Referee's o r d e r i s s u e d August 3, 1988. Claimant's 
request f o r r e v i e w , dated August 30, 1988, was h a n d - d e l i v e r e d t o 
the Board on September 7, 1988. The request d i d not i n c l u d e an 
acknowledgment of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e by 
m a i l upon t he employer, i t s i n s u r e r , or i t s c o u n s e l . The request 
d i d i n d i c a t e t h a t a copy had been p r o v i d e d t o c l a i m a n t ' s a t t o r n e y . 

On September 13, 1988, t h e Board m a i l e d a 
computer-generated l e t t e r t o the p a r t i e s acknowledging t h e 
r e q u e s t . R e c e i p t of t h i s acknowledgment c o n s t i t u t e s t h e 
employer's and i t s r e p r e s e n t a t i v e s ' f i r s t n o t i c e o f c l a i m a n t ' s 
r e q u e s t f o r Board r e v i e w . 

The request f o r Board review was f i l e d more th a n 30 days 
a f t e r t h e Referee's o r d e r . Furthermore, n e i t h e r t h e employer nor 
i t s r e p r e s e n t a t i v e s r e c e i v e d n o t i c e of t h e request w i t h i n 30 days 
of the date of the Referee's o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy o f the or d e r i s m a i l e d t o th e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
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Board and c o p i e s of t h e request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e request f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" F i l i n g means t h e p h y s i c a l d e l i v e r y of a t h i n g t o any 
permanently s t a f f e d o f f i c e of t h e Board, or t h e date o f m a i l i n g . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) . 

Here, t h e 30th day a f t e r t h e Referee's August 3, 1988 
or d e r was September 2, 1988. Claimant's r e q u e s t f o r Board r e v i e w 
of t h e Referee's o r d e r was dated August 30, 1988, which i s w i t h i n 
30 days of the o r d e r . However, t h e request was f i l e d on 
September 7, 1988, which i s more than 30 days from t h e date o f t h e 
Referee's o r d e r . Consequently, t h e request f o r Board review i s 
u n t i m e l y . See ORS 656.289(3). Moreover, t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t e i t h e r t h e employer or i t s r e p r e s e n t a t i v e s were 
p r o v i d e d w i t h a copy, or r e c e i v e d a c t u a l knowledge, of c l a i m a n t ' s 
r e q u e s t f o r Board review w i t h i n 30 days of t h e Referee's August 3, 
1988 o r d e r . 

Under such c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o review 
the Referee's o r d e r , which has become f i n a l by o p e r a t i o n o f law. 
See ORS 656.289(3); 656.295(2); Argonaut Insurance v. K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
review w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut I n s u r a n c e Co. v. 
Ki n g , supra. See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van N a t t a 862 (19 8 6 ) . 

A c c o r d i n g l y , t he request f o r Board r e v i e w i s d i s m i s s e d . 
IT IS SO ORDERED. 

ART PR0UTY, C l a i m a n t WCB 87-10451 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 2 9 , 1988 
Cummins,et a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f Referee B o r c h e r s ' o r d e r t h a t 
upheld t he s e l f - i n s u r e d employer's d e n i a l of h i s m e d i c a l s e r v i c e s 
c l a i m f o r r i b r e s e c t i o n s u r g e r y on t h e b a s i s t h a t t h e s u r g e r y was 
not reasonable and necessary m e d i c a l t r e a t m e n t f o r h i s upper 
e x t r e m i t y c o n d i t i o n . The employer c r o s s - r e q u e s t s review of " a l l 
i s s u e s decided a d v e r s e l y t o i t . " However, i t s b r i e f on re v i e w 
r e q u e s t s a f f i r m a n c e o f t h e o r d e r . 

On r e v i e w , t h e i s s u e i s me d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t , 47 years o f age a t h a e r i n g , compensably 
i n j u r e d h i s upper back, upper arms, s h o u l d e r s and neck on 
February 6, 1971. He had no p r i o r h i s t o r y of upper e x t r e m i t y 
i n j u r i e s or problems. While s l i n g i n g sheets of veneer from l e f t 
t o r i g h t , c l a i m a n t e x p e r i e n c e d p a i n and weakness i n t h e r i g h t 
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s h o u l d e r , neck and upper back areas. He f i l e d an i n j u r y c l a i m 
which was accepted by h i s employer. A S e t t l e m e n t S t i p u l a t i o n , 
d ated September 24, 1974, awarded him 22.5 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r a shoulder d i s a b i l i t y . 

Since h i s i n j u r y , c l a i m a n t has c o n t i n u e d t o s u f f e r from 
i n t e r m i t t e n t symptomatic e x a c e r b a t i o n s a s s o c i a t e d w i t h i n c r e a s e d 
a c t i v i t y and overhead use of h i s arms. During these f l a r e - u p s , he 
e x periences p a i n , muscle spasms and weakness i n h i s s h o u l d e r s , 
neck and f o r e a r m s . His symptoms are b i l a t e r a l but more severe on 
h i s r i g h t s i d e and most severe i n the r i g h t t r a p e z i u s muscle. 
Claimant a l s o i n i t i a l l y demonstrated some l o s s of r i g h t hand g r i p 
s t r e n g t h , but c l i n i c a l e x a m i n a t i o n s have been normal i n t h i s 
r e g a r d s i n c e August 1974. Claimant has a l s o e x p e r i e n c e d numbness 
w i t h f o r w a r d e l e v a t i o n , f u l l a b d u c t i o n and e x t e r n a l r o t a t i o n o f 
th e arms. 

A myelogram performed i n August 1973 demonstrated no 
d i s c p r o t r u s i o n . Numerous c e r v i c a l and upper t h o r a c i c x-rays 
t a k e n s i n c e the i n j u r y have been normal, except f o r a l o s s of 
normal c e r v i c a l l o r d o t i c curve and a l i s t a t t r i b u t e d t o marked 
muscle spasm. I n p a r t i c u l a r , c l a i m a n t ' s x-rays have not 
demonstrated a prominant C7 t r a n s v e r s e process or c e r v i c a l r i b . 

Claimant's upper e x t r e m i t y c o n d i t i o n has been v a r i o u s l y 
diagnosed. Claimant's f i r s t t r e a t i n g c h i r o p r a c t o r , Dr. Aasum, 
diagnosed n e u r a l g i a . The diagnoses made by t h e second t r e a t i n g 
c h i r o p r a c t o r , Dr. Moore, i n c l u d e d c e r v i c a l s p r a i n / s t r a i n , acute 
c e r v i c a l m y o f a s c i t i s w i t h r a d i c u l i t i s and p a r e s t h e s i a , and 
m y o f i b r o s i t i s of the d e l t o i d , upper t r a p e z i u s and r o t a t o r c u f f 
muscles. Both t r e a t i n g c h i r o p r a c t o r s r e l a t e d c l a i m a n t ' s c h r o n i c 
symptoms t o h i s 1971 work i n j u r y . 

Dr. Pasquesi, o r t h o p e d i c surgeon, performed a c o n s u l t i n g 
e x a m i n a t i o n i n A p r i l 1974. He diagnosed a b i l a t e r a l s c l e n u s 
a n t i c u s syndrome or t h o r a c i c o u t l e t syndrome and opined t h a t 
c l a i m a n t ' s c u r r e n t symptoms were a t t r i b u t a b l e t o a p r e e x i s t i n g 
c o n d i t i o n t h a t had been aggravated and made symptomatic by h i s 
compensable i n j u r y i n February 1971. 

Claimant was r e f e r r e d t o Dr. T s a i , neurosurgeon, f o r 
f u r t h e r e v a l u a t i o n i n August 1974. He diagnosed c e r v i c a l s t r a i n 
and i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o t h e 1971 
work i n j u r y . 

C l a imant's f a m i l y d o c t o r r e f e r r e d him t o Dr. G e r s t n e r , 
g e n e r a l surgeon, i n February 1971. Dr. G e r s t n e r ' s e x a m i n a t i o n 
f i n d i n g s i n c l u d e d numbness w i t h f o r w a r d e l e v a t i o n , f u l l a b d u c t i o n 
and e x t e r n a l r o t a t i o n of t h e arms. He diagnosed b i l a t e r a l 
t h o r a c i c o u t l e t compression syndrome w i t h n e u r a l compression and 
r e l a t e d the c o n d i t i o n t o c l a i m a n t ' s compensable i n j u r y . 

Claimant was o f f work f o r f i v e months i n 1973. His 
c o n d i t i o n had not r e s o l v e d w i t h v a r i o u s c o n s e r v a t i v e t h e r a p i e s . 
Dr. Aasum, c h i r o p r a c t o r , t r e a t e d c l a i m a n t ' s upper e x t r e m i t y 
c o n d i t i o n from a p p r o x i m a t e l y November 1973 t o May 1974, and 
Dr. Moore, c h i r o p r a c t o r , t r e a t e d c l a i m a n t from 1980 t o 1986. 
Claimant's t r e a t m e n t has i n c l u d e d c h i r o p r a c t i c m a n i p u l a t i o n , 
p h y s i c a l t h e r a p y and t r a c t i o n . C h i r o p r a c t i c t r e a t m e n t p r o v i d e s 
r e l i e f f o r s h o r t p e r i o d s . 

Claimant has a l s o r e c e i v e d t r e a t m e n t f o r i n t e r m i t t e n t 
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lumbar p a i n and a h e a r t c o n d i t i o n l e a d i n g t o double bypass s u r g e r y 
i n A p r i l 1986. I n a d d i t i o n , he c u r r e n t l y demonstrates symptoms of 
c h r o n i c a n x i e t y d a t i n g back t o August 1978, i n c l u d i n g headaches, 
s l e e p i n g problems, nervousness, t e n s i o n , i r r i t a b i l i t y and 
d e p r e s s i o n . However, these problems are not r e l a t e d t o t h e 
compensable work i n j u r y . 

Dr. Gerstner recommended r i b r e s e c t i o n s u r g e r y a f t e r h i s 
e x a m i n a t i o n i n February 1987. By l e t t e r dated June 8, 1987, t h e 
employer denied c l a i m a n t ' s r e q u e s t f o r a p p r o v a l of th e proposed 
r i b r e s e c t i o n s u r g e r y . 

I n i s s u i n g i t s d e n i a l , t h e employer r e l i e d on t h e 
o p i n i o n of Dr. S c h o s t a l , n e u r o l o g i s t , who conducted an independent 
m e d i c a l e x a m i n a t i o n i n A p r i l 1987. Dr. S c h o s t a l d i s a g r e e d w i t h 
Dr. G e r s t n e r ' s d i a g n o s i s o f t h o r a c i c o u t l e t syndrome and h i s 
recommendation o f r i b r e s e c t i o n s u r g e r y . I n c o n t r a s t t o 
Dr. G e r s t n e r ' s e x a m i n a t i o n f i n d i n g s , Dr. S c h o s t a l noted no 
t i n g l i n g or weakness w i t h h y p e r a b d u c t i o n maneuvers and no t i n g l i n g 
w i t h e l e v a t i o n of the arms. Fur t h e r m o r e , c l a i m a n t d i d not 
demonstrate many of t h e f i n d i n g s c h a r a c t e r i s t i c of t h o r a c i c o u t l e t 
syndrome, i n c l u d i n g : symptoms more prominent d i s t a l l y -- such as 
more prominent t i n g l i n g i n th e median f o r e a r m , hypothenar pad and 
f o u r t h and f i f t h d i g i t s o f the r i g h t hand — as opposed t o more 
prominent symptoms i n the s h o u l d e r s and p r o x i m a l p o r t i o n s o f t h e 
fo r e a r m ; u n i l a t e r a l r a t h e r t h a n b i l a t e r a l symptoms; numbness i n 
the u l n a r nerve or C8-T1 nerve r o o t d i s t r i b u t i o n ; and weakness i n 
the i n t r i n s i c hand muscles. Moreover, nerve c o n d u c t i o n s t u d i e s 
and an EMG conducted by Dr. S c h o s t a l r e v e a l e d none of t h e 
a b n o r m a l i t i e s a s s o c i a t e d w i t h t h o r a c i c o u t l e t syndrome. 

Dr. G e r s t n e r s u b s e q u e n t l y documented h i s disagreement 
w i t h Dr. S c h o s t a l ' s o p i n i o n but d i d not p r o v i d e any f u r t h e r 
r a t i o n a l e f o r h i s own o p i n i o n . Dr. P o r t e r , t h o r a c i c ' o u t l e t 
syndrome s p e c i a l i s t , agreed w i t h Dr. S c h o s t a l ' s o p i n i o n a f t e r 
c o n d u c t i n g an independent m e d i c a l e x a m i n a t i o n and f i l e r e v i e w i n 
J u l y 1987. 

A f t e r de novo review of t h e r e c o r d , we f i n d t h a t 
c l a i m a n t was a c r e d i b l e w i t n e s s . 

We a l s o f i n d t h a t c l a i m a n t ' s compensable i n j u r y i n 
February 1971 m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t upper 
e x t r e m i t y c o n d i t i o n . We f u r t h e r f i n d t h a t c l a i m a n t ' s c h r o n i c 
upper e x t r e m i t y symptoms are most l i k e l y t h e r e s u l t o f m y o f a s c i t i s 
and/or m y o f i b r o s i t i s , r a t h e r than a t h o r a c i c o u t l e t syndrome. 
A c c o r d i n g l y , we f i n d t h a t t h e proposed r i b r e s e c t i o n s u r g e r y would 
not r e a s o n a b l y be expected t o r e s u l t i n any m a t e r i a l improvement 
i n c l a i m a n t ' s c o n d i t i o n . 

CONCLUSIONS AND OPINION 
We adopt t h e Referee's o p i n i o n as supplemented by t h e 

d i s c u s s i o n of t h e r e p o r t s of Drs. S c h o s t a l and P o r t e r a t Page 2 of 
the Referee's o r d e r and t h e f o l l o w i n g comment. 

We agree w i t h t h e Referee's u l t i m a t e d e c i s i o n t o u p h o l d 
the employer's d e n i a l and her f i n d i n g t h a t t h e requeste d s u r g e r y 
was not reasonable and necessary. However, we note t h a t t h i s 
f i n d i n g i s i n c o n s i s t e n t w i t h her e a r l i e r f i n d i n g , on page 3 of t h e 
Op i n i o n and Order, t h a t " t h e compensable i n j u r y i s c a u s a l l y 
r e l a t e d and a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h e need f o r t h e 
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requested s u r g e r y . " (emphasis added.) We, i n s t e a d , f i n d t h a t t h e 
compensable i n j u r y i s c a u s a l l y r e l a t e d and a m a t e r i a l c o n t r i b u t i n g 
f a c t o r t o c l a i m a n t ' s c h r o n i c upper e x t r e m i t y c o n d i t i o n . Y e t , 
because we do not c o n s i d e r t h e requested s u r g e r y t o be reasonable 
and necessary m e d i c a l t r e a t m e n t , t h e d e n i a l s h a l l be up h e l d . 

ORDER 

The Board a f f i r m s t h e Referee's order dated December 22, 
1987. A c l i e n t - p a i d f e e , not t o exceed $1,137, i s approved. 

D. E. RODRIGUEZ, C l a i m a n t WCB 86-16114 
M a r i l y n K. O ' D e l l , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 29, 1988 
E. J a y P e r r y , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review o f Referee Peterson's o r d e r 
t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n j u r y c l a i m . The is s u e 
on review i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t made by t h e Referee on 
pages 1 and 2 of h i s O p i n i o n and Order and add t h e f o l l o w i n g 
f i n d i n g : F o l l o w i n g h i s t e r m i n a t i o n , c l a i m a n t i m m e d i a t e l y g a t h e r e d 
up h i s j a c k e t and p e r s o n a l b e l o n g i n g s and l e f t t h e s t o r e . 

CONCLUSIONS AND OPINION 

We a f f i r m and adopt t h e c o n c l u s i o n and o p i n i o n of t h e 
Referee w i t h t h e f o l l o w i n g a d d i t i o n a l comment: 

Acc o r d i n g t o Larson, a worker i s not a u t o m a t i c a l l y 
removed from t h e course o f employment t h e i n s t a n t he or she i s 
f i r e d , but coverage c o n t i n u e s " . . . f o r a reasonable p e r i o d w h i l e 
he winds up h i s a f f a i r s and leaves t h e premises." Larson, 
Workmen's Compensation Law, S e c t i o n 26.10. 

Here, c l a i m a n t was i n j u r e d on t h e employer's premises as 
he was l e a v i n g i m m e d i a t e l y a f t e r t e r m i n a t i o n . We agree w i t h t h e 
Referee t h a t , a t t h e ti m e of the i n j u r y , c l a i m a n t remained w i t h i n 
th e course of employment. The c l a i m i s , t h e r e f o r e , compensable. 

ORDER 

The Referee's o r d e r dated June 8, 1987, i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
$ 1 , 200, t o be p a i d by t h e i n s u r e r . 

DALE E. SENTERS, C l a i m a n t WCB 84-10736 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 9, 1988 
D e n n i s U l s t e d ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court 
of Appeals. Senters v. SAIF, 91 Or App 704 (1988). The c o u r t has 
concluded t h a t c l a i m a n t ' s r i g h t h i p c o n d i t i o n r e s u l t e d from h i s 
May 1984 compensable i n j u r y . F urthermore, c l a i m a n t ' s h i p s u r g e r y 
and t o o t h e x t r a c t i o n have been found t o be reasonable and 
necessary expenses a s s o c i a t e d w i t h h i s compensable i n j u r y . 
F i n a l l y , t h e c o u r t has h e l d t h a t SAIF i s r e s p o n s i b l e f o r 
Dr. F i l a r s k i ' s d e p o s i t i o n . A c c o r d i n g l y , t h e c o u r t has remanded 
f o r " f u r t h e r p r oceedings not i n c o n s i s t e n t w i t h o p i n i o n . " 
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Pursuant t o the c o u r t ' s mandate, SAIF's August 16, 1985, 
and March 5, 1986 p a r t i a l d e n i a l s are s e t a s i d e and t h e c l a i m s are 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law'. .In a d d i t i o n , 
SAIF i s d i r e c t e d t o pay f o r a l l of Dr. F i l a r s k i ' s d e p o s i t i o n . 

IT IS SO ORDERED. . 
ROY W. SMEE, C l a i m a n t ' WCB 87-12683 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 29, 1988 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
Galto n ' s o r d e r t h a t : (1) s e t a s i d e i t s "de f a c t o " d e n i a l of an 
a g g r a v a t i o n c l a i m r e l a t i n g t o c l a i m a n t ' s low back; and (2) 
assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s 
unreasonable f a i l u r e t o accept or deny the a g g r a v a t i o n c l a i m i n 
t i m e l y f a s h i o n . I n h i s respondent's b r i e f , c l a i m a n t contends t h a t 
the Referee e r r e d i n : (1) f a i l i n g t o order the i n s u r e r t o pay an 
award of permanent p a r t i a l d i s a b i l i t y g r a n t e d by D e t e r m i n a t i o n 
Order dated January 17, 1984; (2) assessing a p e n a l t y of 1 p e r c e n t 
and an a t t o r n e y fee of $25 f o r t h e i n s u r e r ' s unreasonable f a i l u r e 
t o pay the award; and (3) a u t h o r i z i n g an o f f s e t of o v e r p a i d 
temporary d i s a b i l i t y compensation a g a i n s t temporary d i s a b i l i t y 
compensation awarded by the Referee. We a f f i r m i n p a r t , r e v e r s e 
i n p a r t and m o d i f y . 

ISSUES 

1. Whether c l a i m a n t ' s l e t t e r t o t h e i n s u r e r dated 
September 22, 1986 or Dr. D e i t c h l e r ' s l e t t e r t o t h e i n s u r e r dated 
October 31, 1986 c o n s t i t u t e d a c l a i m f o r a g g r a v a t i o n . 

2. Whether t h e i n s u r e r unreasonably f a i l e d t o i s s u e an 
a g g r a v a t i o n d e n i a l w i t h i n 60 days a f t e r r e c e i v i n g t h e l e t t e r f rom 
c l a i m a n t or Dr. D e i t c h l e r . 

3. Whether c l a i m a n t proved an a g g r a v a t i o n of h i s low 
back c o n d i t i o n i n September 1986. 

4. Whether t h e i n s u r e r should be r e q u i r e d t o pay 
c l a i m a n t an award of 5 p e r c e n t (16 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y g r a n t e d by D e t e r m i n a t i o n Order dated 
January 17, 1984. 

5. Whether a p e n a l t y of 1 p e r c e n t and an a t t o r n e y f e e 
o f $25 i s adequate f o r t h e i n s u r e r ' s f a i l u r e t o pay t h e permanent 
d i s a b i l i t y award g r a n t e d by the January 17, 1984 D e t e r m i n a t i o n 
Order. 

6. Whether t h e Referee e r r e d i n a u t h o r i z i n g t h e i n s u r e r 
t o o f f s e t i t s o u t s t a n d i n g temporary d i s a b i l i t y compensation 
overpayment a g a i n s t temporary d i s a b i l i t y compensation due on 
c l a i m a n t ' s c u r r e n t a g g r a v a t i o n c l a i m . 

FINDINGS OF FACT 

Claim a n t compensably s t r a i n e d h i s low back i n A p r i l 
1981. His symptoms i n c l u d e d p a i n i n t h e l e f t l e g . The i n j u r y was 
t r e a t e d c o n s e r v a t i v e l y and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order dated November 19, 1982 w i t h an award of 10 p e r c e n t (32 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . 
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Claimant r e t u r n e d t o work and i n September 1983 
e x p e r i e n c e d a marked f l a r e - u p of low back p a i n accompanied by l e f t 
l e g numbness. He l e f t work again and t h e c l a i m was reopened. 
A f t e r f u r t h e r c o n s e r v a t i v e t r e a t m e n t , the a g g r a v a t i o n c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order dated January 17, 1984. The o r d e r 
g r a n t e d awards of temporary d i s a b i l i t y and 5 p e r c e n t (16 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y . The o r d e r d i d not 
a u t h o r i z e d e d u c t i o n of o v e r p a i d temporary d i s a b i l i t y compensation 
from the permanent d i s a b i l i t y award. 

Under t h e law i n e f f e c t a t t h e t i m e , the v a l u e of the 
permanent d i s a b i l i t y award g r a n t e d by the January 17, 1984 
D e t e r m i n a t i o n Order was $1,360. The i n s u r e r c a l c u l a t e d t h a t i t 
had o v e r p a i d temporary d i s a b i l i t y compensation i n t h e amount of 
$1,470.14 and deducted i t from the award, l e a v i n g an o u t s t a n d i n g 
overpayment of $110.14. The i n s u r e r d i d not i s s u e a check t o 
c l a i m a n t f o r t h e amount se t by D e t e r m i n a t i o n Order i n s t e a d , on 
March 15, 1984, the i n s u r e r requested t h a t the E v a l u a t i o n D i v i s i o n 
a u t h o r i z e d e d u c t i o n of o v e r p a i d temporary d i s a b i l i t y compensation 
from permanent p a r t i a l d i s a b i l i t y compensation. The E v a l u a t i o n 
D i v i s i o n i s s u e d an amended D e t e r m i n a t i o n Order dated March 23, 
1984 which a u t h o r i z e d such a d e d u c t i o n . At t h a t t i m e , t h e i n s u r e r 
w r o t e t o c l a i m a n t a s k i n g t h a t he reimburse t h e i n s u r e r f o r t h e 
$110.14 overpayment. 

Claimant r e t u r n e d t o work f o r f o u r months d u r i n g t h e 
w i n t e r of 1984-85. He then l e f t work f o r reasons not d i s c l o s e d i n 
t h e r e c o r d . Claimant r e c e i v e d t h r e e t r e a t m e n t s from h i s t r e a t i n g 
c h i r o p r a c t o r , Dr. D e i t c h l e r , between March 5 and A p r i l 3, 1985. 
He remained o f f work and r e c e i v e d no f u r t h e r t r e a t m e n t u n t i l 
September 1986 when he experienced a severe e x a c e r b a t i o n of low 
back and l e f t l e g p a i n . He resumed t r e a t m e n t w i t h Dr. D e i t c h l e r 
on September 8, 1986 and t r e a t e d t h r e e times per week d u r i n g t h e 
r e s t of September, two times per week d u r i n g much o f October and 
about once per week t h r o u g h November 17, 1986. A l t h o u g h c l a i m a n t 
was not w o r k i n g a t t h e t i m e of h i s f l a r e - u p of low back p a i n , he 
was p h y s i c a l l y capable of p e r f o r m i n g l i g h t work u n t i l September 8, 
1986. He was i n c a p a b l e of p e r f o r m i n g any work from t h a t date 
u n t i l a t l e a s t November 17, 1986. 

During h i s t r e a t m e n t w i t h Dr. D e i t c h l e r , c l a i m a n t wrote 
th e i n s u r e r on September 22, 1986 s t a t i n g : "This i s t o i n f o r m you 
t h a t I am r e t u r n i n g t o Dr. Roy D e i t c h l e r w i t h my back i n j u r y . 
I've developed severe p a i n again i n my lower back — t h e same 
p l a c e t h a t t h i s i n j u r y o c c u r r e d . " On October 31, 1986, 
Dr. D e i t c h l e r wrote the i n s u r e r s t a t i n g i n p e r t i n e n t p a r t : 

" [ C l a i m a n t ] r e - e n t e r e d t h i s c l i n i c on 9-8-86 
w i t h c o m p l a i n t of c o n s t a n t lower back 
symptoms w i t h some of these symptoms 
r a d i a t i n g t o t h e l e f t t h i g h . T h i s 
symptomatology r e l a t e s t o the p a t i e n t [ s i c ] 
o l d i n j u r y , and [ c l a i m a n t ] s t a t e s t h a t t h e r e 
has not been any new or i n t e r v e n i n g i n j u r y 
but r a t h e r a g r a d u a l worsening of h i s 
symptoms over a p e r i o d of the l a s t t h r e e or 
f o u r months." 

The l e t t e r a l s o i n d i c a t e d t h a t c l a i m a n t was r e c e i v i n g f r e q u e n t 
t r e a t m e n t s and t h a t he was not m e d i c a l l y s t a t i o n a r y . The i n s u r e r 
r e c e i v e d c l a i m a n t ' s l e t t e r on September 24, 1986 and 
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Dr. D e i t c h l e r ' s l e t t e r on November 5, 1986. I t i s s u e d no 
a g g r a v a t i o n d e n i a l u n t i l December 16, 1987, t h e date o f t h e 
h e a r i n g . 

The Referee s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and remanded t he c l a i m t o t h e i n s u r e r 
f o r p r o c e s s i n g and submission t o the E v a l u a t i o n D i v i s i o n f o r 
c l o s u r e . He a l s o h e l d t h a t c l a i m a n t was e n t i t l e d t o temporary 
t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d from September 8 
th r o u g h November 17, 1986 and a u t h o r i z e d t h e i n s u r e r t o deduct i t s 
o u t s t a n d i n g temporary d i s a b i l i t y compensation overpayment o f 
$110.14 from t h i s compensation. 

OPINION AND CONCLUSIONS 

P e r f e c t i o n o f t h e A g g r a v a t i o n Claim 

A p h y s i c i a n ' s r e p o r t which i n d i c a t e s t h a t a c l a i m a n t ' s 
c o n d i t i o n has worsened and t h a t t h e c l a i m a n t i s i n need o f f u r t h e r 
m e d i c a l s e r v i c e s or a d d i t i o n a l compensation i s a c l a i m f o r 
a g g r a v a t i o n . ORS 656.273(1) & ( 3 ) ; Haret v. SAIF, 72 Or App 668, 
671-72, rev den 299 Or 313 (1985). Dr. D e i t c h l e r ' s October 3 1 , 
1986 l e t t e r t o t h e i n s u r e r i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened, t h a t c l a i m a n t was r e c e i v i n g m e d i c a l t r e a t m e n t f o r t h e 
f i r s t t i m e i n more than a year and t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y . That r e p o r t , t h e r e f o r e , was a c l a i m f o r a g g r a v a t i o n . 
I n view of t h i s c o n c l u s i o n , we need not decide whether c l a i m a n t ' s 
September 22, 1986 l e t t e r t o t h e i n s u r e r would i t s e l f have 
c o n s t i t u t e d an a g g r a v a t i o n c l a i m . 

P e n a l t y and A t t o r n e y Fee f o r Late D e n i a l 

A p e n a l t y and a t t o r n e y f e e may be assessed under ORS 
656.262(10) and 656.382(1) a g a i n s t a c a r r i e r which unreasonably 
delays acceptance or d e n i a l of a c l a i m . The i n s u r e r r e c e i v e d 
Dr. D e i t c h l e r ' s r e p o r t and thu s c l a i m a n t ' s a g g r a v a t i o n c l a i m on 
November 5, 1986. Under ORS 656.273(6) and 656.262(6), i t had 60 
days w i t h i n which t o accept or deny t h e c l a i m . The i n s u r e r , 
t h e r e f o r e , should have accepted or denied t h e c l a i m by January 5, 
1987 a t t h e l a t e s t . I t d i d not deny t h e c l a i m u n t i l December 16, 
1987 . 

I n e x p l a n a t i o n of t h i s l e n g t h y d e l a y , t h e i n s u r e r 
contends t h a t i t d i d not r e c o g n i z e Dr. D e i t c h l e r ' s r e p o r t as an 
a g g r a v a t i o n c l a i m because t h e r e p o r t d i d not s t a t e t h a t c l a i m a n t 
was not ab l e t o work. I t contends t h a t i n Crooke v. Gresham 
T r a n s f e r , 88 Or App 246, 249 (1 9 8 7 ) , t h e c o u r t made me d i c a l 
v e r i f i c a t i o n of t i m e l o s s an element of p e r f e c t i n g an a g g r a v a t i o n 
c l a i m . We d i s a g r e e . The s u b j e c t o f Crooke was i n t e r i m 
compensation on an a g g r a v a t i o n c l a i m , not t h e elements f o r 
p e r f e c t i n g an a g g r a v a t i o n c l a i m . I d . a t 248. I n a d d i t i o n , t h e 
Crooke o p i n i o n was not is s u e d u n t i l November 12, 1987, l o n g a f t e r 
t h e 60 day d e a d l i n e f o r acceptance or d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m had e x p i r e d . The o p i n i o n , t h e r e f o r e , c o u l d n o t 
have i n f l u e n c e d t h e i n s u r e r ' s d e c i s i o n not t o t r e a t 
Dr. D e i t c h l e r ' s r e p o r t as an a g g r a v a t i o n c l a i m . See Claude 
Sagraves, 38 Van N a t t a 828 (1 9 8 6 ) . 

There b e i n g no o t h e r e x p l a n a t i o n f o r t h e i n s u r e r ' s 
d e l a y , we conclude t h a t t h e i n s u r e r ' s f a i l u r e t o accept or deny 
c l a i m a n t ' s a g g r a v a t i o n c l a i m by January 5, 1987 was unreasonable 
and t h a t a 25 p e r c e n t p e n a l t y should be assessed under ORS 
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656.262(10) on a l l temporary d i s a b i l i t y compensation due on t h e 
c l a i m t h r o u g h the date of t h e h e a r i n g . A l s o , c o n s i d e r i n g t h e 
statement of s e r v i c e s s u b m i t t e d by c l a i m a n t ' s a t t o r n e y and t h e 
f a c t o r s enumerated i n OAR 438-15-010(6), we conclude t h a t an 
a s s o c i a t e d a t t o r n e y f e e of $250 should be assessed under ORS 
656.382(1). 

A g g r a v a t i o n 

To e s t a b l i s h a compensable a g g r a v a t i o n under ORS 
656.273(1), a c l a i m a n t must prove a worsening of h i s c o n d i t i o n and 
a c a u s a l r e l a t i o n between t h e worsening and a compensable i n j u r y 
or d i s e a s e . Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457, 459, 
r e v den 297 Or 82 ( 1 9 8 4 ) ; Anderson v. West Union V i l l a g e Square, 
43 Or App 295, 297, m o d i f i e d on o t h e r grounds, 44 Or App 685 
(1980) . 

To prove a worsening, a c l a i m a n t must show a change i n 
h i s c o n d i t i o n s i n c e the l a s t arrangement of compensation which 
e n t i t l e s him t o a d d i t i o n a l temporary or permanent d i s a b i l i t y 
compensation. Smith v. SAIF, 302 Or 396, 399-401 (19 8 6 ) . Proof 
may be p r o v i d e d by l a y evidence; medical v e r i f i c a t i o n o f i n c r e a s e d 
d i s a b i l i t y i s not r e q u i r e d . G a r b u t t v. SAIF, 297 Or 148, 151-52 
(1 9 8 4 ) . I f the c l a i m a n t has r e c e i v e d an award of permanent 
p a r t i a l d i s a b i l i t y f o r the compensable c o n d i t i o n which a n t i c i p a t e d 
f u t u r e symptomatic f l a r e - u p s , an i n c r e a s e i n symptoms alone i s not 
a worsening unless the f l a r e - u p i s more severe than a n t i c p a t e d by 
t h e award or t h e f l a r e - u p r e q u i r e s i n - p a t i e n t h o s p i t a l i z a t i o n or 
r e s u l t s i n temporary t o t a l d i s a b i l i t y which exceeds 14 c o n s e c u t i v e 
days. Gwynn v. SAIF, 304 Or 345, 352-53 (1987) ; see a l s o 
I n t e r n a t i o n a l Paper Co. v. Turner, 304 Or 354, 358 ( 1 9 8 7 ) . 

To prove a c a u s a l r e l a t i o n between t h e worsening and a 
compensable i n j u r y or d i s e a s e , the c l a i m a n t must show t h a t t h e 
compensable i n j u r y or disease was a m a t e r i a l c o n t r i b u t i n g cause of 
t h e worsened c o n d i t i o n . Grable v. Weyerhaeuser Co., 291 Or 387, 
400-01 (19 8 1 ) . 

Claimant r e c e i v e d a t o t a l of 15 p e r c e n t (48 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . I n September 1986, he experienced a symptomatic 
worsening of h i s compensable c o n d i t i o n and t e m p o r a r i l y became 
t o t a l l y d i s a b l e d . We are unable t o conclude from t h e r e c o r d i n 
t h i s case t h a t c l a i m a n t ' s permanent d i s a b i l i t y awards a n t i c i p a t e d 
f u t u r e symptomatic f l a r e - u p s . C l a i m a n t , t h e r e f o r e , has proven a 
compensable a g g r a v a t i o n i r r e s p e c t i v e of t h e d u r a t i o n of h i s 
temporary t o t a l d i s a b i l i t y . See I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , supra, 304 Or a t 358; Gwynn v. SAIF, supra, 304 Or a t 
352-53. I n any e v e n t , we note t h a t h i s temporary t o t a l d i s a b i l i t y 
exceeded 14 days. C l a i m a n t , t h e r e f o r e , has proven a compensable 
a g g r a v a t i o n even i f h i s permanent d i s a b i l i t y awards d i d a n t i c i p a t e 
f u t u r e symptomatic f l a r e - u p s . I d . a t 353. 

The Referee awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e 
of $750 on t h e a g g r a v a t i o n i s s u e . We a f f i r m t h a t award. 
C o n s i d e r i n g t h e statement of s e r v i c e s s u b m i t t e d by c l a i m a n t ' s 
a t t o r n e y and t h e f a c t o r s enumerated i n OAR 438-15-010(6), we 
assess a f e e of $500 f o r s e r v i c e s on Board review on t h e 
a g g r a v a t i o n i s s u e . 
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Payment of t h e Permanent P a r t i a l D i s a b i l i t y Award Granted by t h e 
January 17, 1984 D e t e r m i n a t i o n Order 

A c a r r i e r has a d u t y t o pay permanent p a r t i a l d i s a b i l i t y 
awarded by D e t e r m i n a t i o n Order w i t h i n 30 days of t h e date of t h e 
o r d e r . See ORS 656.230(2); former OAR 436-54-310(5)(a) (now 
4 3 6 - 6 0 - 1 5 0 ( 5 ) ( a ) ) ; see a l s o ORS 656.262(2). A c a r r i e r has no 
a u t h o r i t y t o o f f s e t o v e r p a i d temporary d i s a b i l i t y compensation 
a g a i n s t permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order 
w i t h o u t a u t h o r i z a t i o n by t h e E v a l u a t i o n D i v i s i o n . See former ORS 
656.268(4) (now 6 5 6 . 2 6 8 ( 1 0 ) ) ; former OAR 436-54-320(1) (now 
436-60-170); Forney v. Western S t a t e s Plywood, 66 Or App 155, 160 
( 1 9 8 3 ) , a f f ' d , 297 Or 628 ( 1 9 8 4 ) . A c a r r i e r which w i t h h o l d s 
compensation due under a D e t e r m i n a t i o n Order must pay t h e 
compensation even i f i t l a t e r e s t a b l i s h e s t h a t i t s a c t i o n was 
s u b s t a n t i v e l y c o r r e c t . CD. E n g l i s h , 37 Van N a t t a 572, 573 
( 1 9 8 5 ) . The c a r r i e r , however, may be a u t h o r i z e d t o o f f s e t such 
compensation a g a i n s t f u t u r e awards of permanent p a r t i a l d i s a b i l i t y 
compensation. I d . a t 574. 

The D e t e r m i n a t i o n Order dated January 17, 1984 g r a n t e d 
c l a i m a n t an award of 5 p e r c e n t (16 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y . The o r d e r d i d not a u t h o r i z e d e d u c t i o n of 
o v e r p a i d temporary d i s a b i l i t y compensation. The permanent 
d i s a b i l i t y award was due on February 16, 1984, 30 days a f t e r t h e 
date of the D e t e r m i n a t i o n Order. See ORS 656.230(2); former OAR 
436-54-310( 5 ) ( a ) . The i n s u r e r d i d not pay t h e award. I n s t e a d , i t 
u n i l a t e r a l l y deducted a temporary d i s a b i l i t y compensation 
overpayment from t h e award, r e d u c i n g i t t o z e r o . The i n s u r e r 
l a t e r r equested a u t h o r i z a t i o n f o r i t s o f f s e t , but by t h a t t i m e t h e 
award was overdue. The i n s u r e r , t h e r e f o r e , i m p r o p e r l y w i t h h e l d 
payment of t h e award and w i l l be o r d e r e d now t o pay i t . C.D. 
E n g l i s h , supra. However, i t w i l l be a l l o w e d t o o f f s e t t h i s 
payment a g a i n s t any f u t u r e permanent p a r t i a l d i s a b i l i t y awards 
g r a n t e d on t h i s c l a i m . I d . 

P e n a l t i e s and A t t o r n e y Fees f o r F a i l u r e t o Pay t h e Permanent 
P a r t i a l D i s a b i l i t y Award 

A p e n a l t y and a t t o r n e y f e e may be assessed under ORS 
656.262(10) and 656.382(1) a g a i n s t a c a r r i e r which unreasonably 
r e f u s e s t o pay compensation. The i n s u r e r has o f f e r e d no 
e x p l a n a t i o n f o r i t s u n a u t h o r i z e d u n i l a t e r a l o f f s e t and i t s r e f u s a l 
t o pay t h e permanent p a r t i a l d i s a b i l i t y award g r a n t e d by t h e 
January 17, 1984 D e t e r m i n a t i o n Order. We c o n c l u d e , t h e r e f o r e , 
t h a t t h e i n s u r e r ' s a c t i o n s were unreasonable and t h a t a 25 p e r c e n t 
p e n a l t y s h o u l d be assessed on t h e unpaid permanent p a r t i a l 
d i s a b i l i t y award. C o n s i d e r i n g t h e s t a t e m e n t of s e r v i c e s s u b m i t t e d 
by c l a i m a n t ' s a t t o r n e y and t h e f a c t o r s enumerated i n OAR 
438-15-010(6), we assess an a s s o c i a t e d a t t o r n e y f e e o f $300. 
O f f s e t of Overpaid Temporary D i s a b i l i t y Compensation A g a i n s t 
F u t u r e Temporary D i s a b i l i t y Compensation 

Overpaid temporary or permanent d i s a b i l i t y compensation 
may not be o f f s e t a g a i n s t c u r r e n t temporary d i s a b i l i t y 
compensation. H a r o l d D. Bates, 38 Van N a t t a 992 ( 1 9 8 6 ) ; see a l s o 
A.G. McCullough, 39 Van N a t t a 135, 136 ( 1 9 8 7 ) ; W i l l i a m J. Dale, 39 
Van N a t t a 632, 633 ( 1 9 8 7 ) ; c f . Forney v. Western S t a t e s Plywood, 
sup r a , 66 Or App a t 160 ( i n v a l i d a t i n g former OAR 436-54-320(1)(a) 
which a u t h o r i z e d c a r r i e r s u n i l a t e r a l l y t o deduct o v e r p a i d 
compensation from temporary d i s a b i l i t y compensation i n an amount 
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not t o exceed 25.percent of each temporary d i s a b i l i t y payment). 
The Referee a u t h o r i z e d an o f f s e t of $110.14 a g a i n s t temporary 
d i s a b i l i t y compensation due on c l a i m a n t ' s c u r r e n t a g g r a v a t i o n 
c l a i m . The Referee e r r e d i n a u t h o r i z i n g such an o f f s e t . H arold 
D. Bates, supra. However, the i n s u r e r s h a l l be a u t h o r i z e d t o 
o f f s e t t h i s compensation a g a i n s t any f u t u r e awards of permanent 
p a r t i a l d i s a b i l i t y g r a n t e d on t h i s c l a i m . 

ORDER 

The Referee's o r d e r dated December 18, 1987 i s a f f i r m e d 
i n p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . Those p o r t i o n s of 
t h e o r d e r which denied c l a i m a n t ' s request t h a t t h e permanent 
p a r t i a l d i s a b i l i t y award g r a n t e d by the January 17, 1984 
D e t e r m i n a t i o n Order be p a i d and t h a t a u t h o r i z e d an o f f s e t of 
o v e r p a i d temporary d i s a b i l i t y compensation a g a i n s t c u r r e n t 
temporary d i s a b i l i t y compensation are reversed-. The i n s u r e r s h a l l 
pay c l a i m a n t the permanent p a r t i a l d i s a b i l i t y award g r a n t e d by t h e 
January 17, 1984 D e t e r m i n a t i o n Order. The i n s u r e r i s a u t h o r i z e d 
t o o f f s e t o v e r p a i d temporary d i s a b i l i t y compensation i n t h e amount 
of $1,470.14 a g a i n s t any f u t u r e awards of permanent p a r t i a l 
d i s a b i l i t y g r a n t e d on t h i s c l a i m . That p o r t i o n of the Referee's 
o r d e r which assessed a 1 p e r c e n t p e n a l t y and $25 a t t o r n e y f e e f o r 
t h e i n s u r e r ' s unreasonable r e f u s a l t o pay the permanent p a r t i a l 
d i s a b i l i t y award g r a n t e d by t h e January 17, 1984 D e t e r m i n a t i o n 
Order i s m o d i f i e d . The i n s u r e r s h a l l pay c l a i m a n t a p e n a l t y of 25 
p e r c e n t of the award and an a t t o r n e y f e e of $300. That p o r t i o n of 
t h e Referee's o r d e r which assessed a p e n a l t y of 25 p e r c e n t of t h e 
temporary d i s a b i l i t y compensation due between September 8 and 
November 17, 1984 i s a l s o m o d i f i e d . The i n s u r e r s h a l l pay a 
p e n a l t y of 25 p e r c e n t of a l l temporary d i s a b i l i t y compensation 
payable on c l a i m a n t ' s a g g r a v a t i o n c l a i m t h r o u g h t h e date of t h e 
h e a r i n g . The remainder of t h e Referee's o r d e r , i n c l u d i n g t h e 
a t t o r n e y fee award of $750 on t h e a g g r a v a t i o n i s s u e , i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board review 
on t h e a g g r a v a t i o n i s s u e , t o be p a i d by the i n s u r e r . A 
c l i e n t - p a i d f e e of up t o $636 f o r s e r v i c e s on Board r e v i e w i s 
approved. 

WILLIAM C. SMITH, Claimant WCB TP-88020 
Mai agon & Moore, Claimant's Attorneys September 29, 1988 
SAIF Corp Legal, Defense Attorney Third Party D i s t r i b u t i o n Order 
James E. G r i f f i n , A s s i s t a n t Attorney General 

The SAIF C o r p o r a t i o n , as p a y i n g agency, and c l a i m a n t 
have p e t i t i o n e d the Board f o r r e s o l u t i o n of a d i s p u t e c o n c e r n i n g 
t h e j u s t and proper d i s t r i b u t i o n of proceeds from a t h i r d p a r t y 
s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , c l a i m a n t a s s e r t s 
t h a t SAIF and i t s i n s u r e d "hindered t h e p r o s e c u t i o n " of t h e t h i r d 
p a r t y a c t i o n and, t h u s , SAIF's share of t h e s e t t l e m e n t proceeds 
sho u l d be reduced. We conclude t h a t a d i s t r i b u t i o n i n accordance 
w i t h ORS 6 5 6 . 5 9 3 ( 1 ) i s " j u s t and p r o p e r . " 

FINDINGS 

I n June 1985, w h i l e p e r f o r m i n g h i s employment d u t i e s as 
a l o g t r u c k d r i v e r , c l a i m a n t was i n j u r e d i n a motor v e h i c l e 
a c c i d e n t . His c l a i m was accepted and processed t o c l o s u r e . 

Claimant engaged l e g a l counsel t o e x p l o r e t h e 
p o s s i b i l i t y of b r i n g i n g s u i t a g a i n s t t h e t h i r d p a r t y . T h e r e a f t e r , 
an a c t i o n f o r n e g l i g e n c e was i n i t i a t e d . W i t h SAIF's a p p r o v a l , 
c l a i m a n t and the t h i r d p a r t y s e t t l e d t h e a c t i o n f o r $28,000. 
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A f t e r d e d u c t i n g c l a i m a n t ' s a t t o r n e y ' s s t a t u t o r y 1/3 share ($9,500) 
and l i t i g a t i o n expenses ( $ 3 2 5 ) , a balance o f $18,675 remains. 
From t h i s b a l a n c e , c l a i m a n t ' s s t a t u t o r y 1/3 share ($6,225) i s 
deducted, l e a v i n g a remaining balance of $12,450. 

To d a t e , SAIF has i n c u r r e d c l a i m c o s t s t o t a l l i n g 
$22,170.22. These c o s t s are comprised of medical b e n e f i t s , 
temporary t o t a l d i s a b i l i t y compensation, and a 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y award. Because these c o s t s 
exceed i t s a n t i c i p a t e d share of t h e s e t t l e m e n t proceeds, SAIF does 
not a s s e r t e n t i t l e m e n t t o a l i e n f o r f u t u r e expenses. 

A l t h o u g h c l a i m a n t a l l e g e s t h a t SAIF and i t s i n s u r e d 
"wrecked" c l a i m a n t ' s t h i r d p a r t y c l a i m , t h e r e c o r d f a i l s t o 
p r o v i d e p e r s u a s i v e s u p p o r t f o r t h i s a s s e r t i o n . 

A d i s t r i b u t i o n of the remaining balance o f proceeds from 
the t h i r d p a r t y s e t t l e m e n t t o SAIF i s j u s t and p r o p e r . 

CONTENTIONS 
Claimant concedes t h a t SAIF i s e n t i t l e d t o a share o f 

th e r e m a i n i n g balance of proceeds from t h e t h i r d p a r t y 
s e t t l e m e n t . However, a s s e r t i n g t h a t SAIF and i t s i n s u r e d 
"succeeded i n w r e c k i n g t h e damages p o r t i o n o f c l a i m a n t ' s t h i r d 
p a r t y c l a i m , " he argues t h a t SAIF's share s h o u l d be reduced. 
Claimant suggests $9,500 as a reasonable amount f o r SAIF's share. 

I n response, SAIF notes t h a t t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t c l a i m a n t ' s t h i r d p a r t y c l a i m was harmed by e i t h e r 
SAIF or i t s i n s u r e d . Moreover, assuming t he r e c o r d d i d s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n , SAIF submits t h a t no a u t h o r i t y e x i s t s t o 
reduce i t s s t a t u t o r y d i s t r i b u t i v e share. 

CONCLUSIONS 

Pursuant t o ORS 656.578, i f a worker r e c e i v e s a 
compensable i n j u r y due t o the n e g l i g e n c e or wrong of a t h i r d 
p e r s o n , e n t i t l i n g t h e worker under ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d p e rson, such worker o r , i f death r e s u l t s f rom 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t whether t o re c o v e r 
damages from the t h i r d p erson. The proceeds of any damages 
recover e d from a t h i r d person by t h e worker or b e n e f i c i a r i e s s h a l l 
be s u b j e c t t o a l i e n of the p a y i n g agency f o r i t s share of t h e 
proceeds. ORS 656.593(1). 

I f t h e worker or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h agency a p p r o v a l , the agency i s a u t h o r i z e d t o accept as 
i t s share of t h e proceeds "an amount which i s j u s t and p r o p e r , " 
p r o v i d e d the worker r e c e i v e s a t l e a s t t h e amount t o which he i s 
e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593(3); E s t a t e o f 
Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1987). Any 
c o n f l i c t as t o what may be a " j u s t and pro p e r d i s t r i b u t i o n " s h a l l 
be r e s o l v e d by the Board. ORS 656.593(3). 

The s t a t u t o r y scheme f o r t he a l l o c a t i o n o f damages i s 
p r e c i s e . Robert B. W i l l i a m s , 38 Van N a t t a 119, 123 ( 1 9 8 6 ) , a f f ' d . 
E s t a t e of Troy Vance v. W i l l i a m s , supra. ORS 656.593(1) p r o v i d e s 
i n exact d e t a i l how, and i n what o r d e r , t h e proceeds of any 
damages s h a l l be d i s t r i b u t e d . Pursuant t o ORS 656. 593(1 ) ( a ) , 
c o s t s and a t t o r n e y fees i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . 
Then, t he worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e 
balance of the r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . However, t h e amount 
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t h a t t h e agency i s " a u t h o r i z e d t o accept" from a t h i r d p a r t y 
s e t t l e m e n t i s l e s s p r e c i s e t h a n t h e amount o f i t s l i e n from 
damages recovered from a t h i r d p a r t y under ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) : 
" j u s t and p r o p e r , " as opposed t o " i t s e x p e n d i t u r e s f o r 
compensation . . . and . . . the p r e s e n t v a l u e of i t s reasonably 
t o be expected f u t u r e e x p e n d i t u r e s f o r compensation." E s t a t e of 
Troy Vance v. W i l l i a m s , supra. 84 Or App a t page 620. 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n of a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y 
a p p l i c a b l e t o the d i s t r i b u t i o n of a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 (.1987). 

Since i t i s the Board's p o l i c y t o a v o i d making 
" e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s , " we u s u a l l y r e f r a i n 
from r e s o l v i n g d i s t r i b u t i o n c o n f l i c t s i n a manner t h a t would 
d e p a r t from the s t a t u t o r y f o r m u l a . Marvin T h o r n t o n , 34 Van N a t t a 
999, 1002 (1982). On r a r e o c c a s i o n s , c i r c u m s t a n c e s may j u s t i f y a 
d e p a r t u r e from t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a . See Robert T. 
G e r l a c h , 36 Van N a t t a 293, 296 (1984) (Paying agency's l i e n 
reduced t o " i n e f f e c t , r e c o n s t r u c t an agreement t h e p a r t i e s 
s u b s t a n t i a l l y e n t e r e d i n t o , but which s u b s e q u e n t l y f e l l a p a r t 
p r i m a r i l y due t o an u n f o r t u n a t e f a i l u r e of communication.") 

Here, ci r c u m s t a n c e s do not j u s t i f y our d e p a r t u r e from 
t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a . To b e g i n , t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t e i t h e r SAIF or i t s i n s u r e d harmed c l a i m a n t ' s cause 
of a c t i o n a g a i n s t the t h i r d p a r t y . Claimant has s u b m i t t e d a 
June 6, 1988 l e t t e r from h i s counsel t o SAIF's c o u n s e l , which 
s t a t e s t h a t SAIF and i t s i n s u r e d " t h o r o u g h l y succeeded i n w r e c k i n g 
the damages p o r t i o n of the c l a i m a n t ' s t h i r d p a r t y c l a i m , " t h e r e b y 
f o r c i n g c l a i m a n t t o s e t t l e t he c l a i m f o r a reduced amount. 
A p p a r e n t l y , t h i s a s s e r t i o n arose from t h e t h i r d p a r t y ' s defenses 
t h a t : (1) a p o r t i o n of c l a i m a n t ' s m e d i c a l b i l l s were a t t r i b u t a b l e 
t o h i s October 1985 motor v e h i c l e a c c i d e n t , which preceded h i s 
r e t u r n t o work f o l l o w i n g h i s June 1985 compensable i n j u r y ; and (2) 
c l a i m a n t ' s a l l e g e d d e p r e s s i o n d i d not become "an acute i s s u e " 
u n t i l t he A p r i l 1986 t e r m i n a t i o n of h i s employment. 

How SAIF and i t s i n s u r e d h i n d e r e d the p r o s e c u t i o n of 
c l a i m a n t ' s t h i r d p a r t y c l a i m i s not e n t i r e l y c l e a r . I n any e v e n t , 
we f i n d c l a i m a n t ' s c o n t e n t i o n s t o be u n p e r s u a s i v e . Other t h a n h i s 
counsel's o b l i q u e and c o n c l u s o r y r e f e r e n c e t o SAIF and i t s 
i n s u r e d ' s " w r e c k i n g " c l a i m a n t ' s t h i r d p a r t y c l a i m and h i s 
a f f i d a v i t s t a t i n g t h a t c l a i m a n t b e l i e v e s t h a t SAIF and t h e 
employer h i n d e r e d p r o s e c u t i o n of h i s case, t h e r e c o r d i s d e v o i d of 
evidence s u b s t a n t i a t i n g c l a i m a n t ' s a s s e r t i o n s . Moreover, t h e 
defenses r a i s e d by the t h i r d p a r t y appear t o be a reasonable 
response t o a c l a i m t h a t c l a i m a n t ' s a l l e g e d i n j u r i e s and damages 
are d i r e c t l y a t t r i b u t a b l e t o the t h i r d p a r t y ' s a l l e g e d n e g l i g e n c e . 

Even assuming t h a t such a c o n t e n t i o n c o u l d be 
s u b s t a n t i a t e d , c l a i m a n t would be a d v o c a t i n g a p o s i t i o n which i s 
a v a i l a b l e t o any p a y i n g agency or c l a i m a n t i n a d i s p u t e i n v o l v i n g 
the d i s t r i b u t i o n of a t h i r d p a r t y r e c o v e r y . i . e . , i t would be 
more e q u i t a b l e t o order a d i s t r i b u t i o n t h a t r e s u l t s i n h i s 
r e c e i v i n g a l a r g e r p o r t i o n of the t h i r d p a r t y s e t t l e m e n t . 

We have p r e v i o u s l y reasoned t h a t i f such arguments were 
t o p r e v a i l , i n t h e l o n g run the r e s u l t s . w o u l d p r o b a b l y be random, 
s t a n d a r d l e s s , and, t h u s , i n e q u i t a b l e . Robert L. C a v i l , s upra, a t 
page 722. We base t h i s reasoning on t h e f o l l o w i n g p r i n c i p l e s . 
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Under t he s t a t u t o r y d i s t r i b u t i o n f o r m u l a , t h e p a r t i e s g e n e r a l l y 
know where they s t a n d . On t h e o t h e r hand, i f t h e p a r t i e s knew 
o n l y t h a t each would r e c e i v e t h a t p o r t i o n o f the s e t t l e m e n t t h a t 
t h e c u r r e n t Board th e n regarded as e q u i t a b l e , s e t t l e m e n t of a 
t h i r d p a r t y a c t i o n would a t l e a s t be more d i f f i c u l t , i f not 
i m p o s s i b l e . Marvin T h o r n t o n , supra, a t page 1002. 

A f t e r f u r t h e r c o n s i d e r a t i o n o f t h e a f o r e m e n t i o n e d 
r a t i o n a l e , we c o n t i n u e t o adhere t o the p o l i c y espoused by t h e 
Thornton and C a v i l d e c i s i o n s . Consequently, based on t h e 
rea s o n i n g s e t f o r t h above, we conclude t h a t d i s t r i b u t i o n of t h e 
remaining balance of proceeds from t h e t h i r d p a r t y s e t t l e m e n t 
( $ 1 2 , 450) i s " j u s t and p r o p e r . " See ORS '656 . 593( 3 ) . A c c o r d i n g l y , 
c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e a f o r e m e n t i o n e d 
sum t o t h e SAIF C o r p o r a t i o n f o r t h w i t h . 

IT IS SO ORDERED. 
DELLA J. TRUEAX, Claimant WCB 87-05564 
Thomas Sheridan (SAIF), Defense Attorney September 29, 1988 

Order on Review 
Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t , pro se, re q u e s t s review o f Referee Leahy's 
o r d e r t h a t : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 40 
pe r c e n t ( 1 9 . 2 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r 
l o s s of use or f u n c t i o n of t h e l e f t thumb and no permanent 
d i s a b i l i t y f o r t h e l e f t hand; ( 2 ) found t h a t c l a i m a n t was not 
e n t i t l e d t o v o c a t i o n a l a s s i s t a n c e ; ( 3 ) found t h a t c l a i m a n t ' s low 
back c o n d i t i o n was not compensably r e l a t e d t o her i n d u s t r i a l 
i n j u r y ; and ( 4 ) d e c l i n e d t o r a t e t h e e x t e n t o f unscheduled 
permanent d i s a b i l i t y , i f any, r e l a t i n g t o c l a i m a n t ' s accepted l e f t 
s h o u l d e r c o n d i t i o n . No b r i e f s were f i l e d on re v i e w . On r e v i e w , 
we modify t h e e x t e n t of scheduled d i s a b i l i t y award f o r t h e l e f t 
thumb, r e v e r s e on the i s s u e of r a t i n g c l a i m a n t ' s l e f t s h o u l d e r 
d i s a b i l i t y , and o t h e r w i s e a f f i r m . 

ISSUES 

1. E x t e n t of scheduled l e f t thumb d i s a b i l i t y . 

2. E x t e n t of scheduled l e f t hand d i s a b i l i t y , i f any. 

3. Permanent d i s a b i l i t y b e n e f i t s f o r c l a i m a n t ' s 
accepted l e f t s h o u l d e r c o n d i t i o n . 

4. C o m p e n s a b i l i t y of c l a i m a n t ' s back c o n d i t i o n . 

5. E n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e . 

FINDINGS OF FACT 

Claimant was compensably i n j u r e d on A p r i l 2, 1986 w h i l e 
employed as an a i d e i n t h e d i r e c t care u n i t o f a group home f o r 
m e n t a l l y r e t a r d e d a d u l t s . Claimant was o v e r s e e i n g a r e s i d e n t 
t a k i n g m e d i c a t i o n when the r e s i d e n t p h y s i c a l l y a s s a u l t e d h e r . 
Claim a n t ' s l e f t thumb was d i s l o c a t e d d u r i n g t h e i n c i d e n t . 
Claimant was a l s o s t r u c k i n t h e r i g h t jaw, t h e r i g h t f o r e a r m , t h e 
back o f t h e neck and t h e l e f t s h o u l d e r . Claimant was seen t h e 
same day a t t h e l o c a l h o s p i t a l emergency room where x-rays were 
t a k e n of her thumb and jaw. The x-rays were n e g a t i v e f o r 
f r a c t u r e s . 
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Claimant was examined by Dr. B u t l e r , o r t h o p e d i c surgeon, 
on A p r i l 4, 1986. Dr. B u t l e r noted l e f t thumb, r i g h t f o r e a r m , 
l e f t scapula and c e r v i c a l d i s c o m f o r t . He diagnosed d i s l o c a t i o n of 
the metacarpophalangeal j o i n t o f t h e l e f t thumb, w i t h d i s r u p t i o n 
of t h e v o l a r capsule and t h e r a d i a l c o l l a t e r a l l i g a m e n t , along 
w i t h m u l t i p l e c o n t u s i o n s . Claimant was p l a c e d i n a thumb c a s t . 
Dr. B u t l e r contemplated c l a i m a n t ' s r e t u r n t o work upon removal of 
the c a s t . 

The c a s t was removed by Dr. B u t l e r on A p r i l 25, 1986. 
He noted t h a t c l a i m a n t complained of c o n t i n u i n g s h o u l d e r soreness 
but t h a t she had f u l l a c t i v e motion of t h e c e r v i c a l s p i n e and 
lumbar spin e w i t h no r a d i c u l a r p a i n . He p r e d i c t e d c l a i m a n t would 
be a b l e t o r e t u r n t o work i n two t o t h r e e weeks. 

On May 2, 1986 SAIF accepted a " p r o b a b l y r u p t u r e of 
r a d i a l c o l l a t e r a l l i g a m e n t s . " 

Claimant r e t u r n e d t o l i g h t - d u t y work i n J u l y 1986. 

When c l a i m a n t c o n t i n u e d t o be symptomatic, she was 
r e f e r r e d by- Dr. B u t l e r t o Dr. B u t t o n , a hand s u r g e r y s p e c i a l i s t . 
Dr. B u t t o n requested a u t h o r i z a t i o n from SAIF t o p e r f o r m 
r e c o n s t r u c t i v e s u r g e r y on the thumb. Surgery was a u t h o r i z e d and 
subsequently performed by Dr. B u t t o n on August 1 1 , 1986. On 
October 7, 1986, Dr. B u t t o n performed f o l l o w - u p s u r g e r y t o remove 
a w i r e from c l a i m a n t ' s w r i s t . Dr. B u t t o n was unable t o l o c a t e t h e 
w i r e . The w i r e was s u c c e s s f u l l y removed i n a second s u r g e r y 
performed on October 23, 1986. 

On December 8, 1986, Dr. B u t t o n r e l e a s e d c l a i m a n t t o 
r e t u r n t o work. His r e l e a s e was f o r l i g h t - d u t y work, i f 
a v a i l a b l e ^ o t h e r w i s e r e g u l a r work. Claimant s u b s e q u e n t l y r e t u r n e d 
t o l i g h t - d u t y work. 

Claimant was a t t a c k e d by a second p a t i e n t on January 7, 
1987. T h i s a t t a c k o c c u r r e d i n a p u b l i c b o w l i n g a l l e y . Claimant 
s u b s e q u e n t l y q u i t work w i t h t h e employer on January 9, 1987 due t o 
f e a r f o r her s a f e t y . Other than a s e v e r a l day s t i n t as a c h e r r y 
p i c k e r d u r i n g t h e summer of 1987, c l a i m a n t had not r e t u r n e d t o any 
employment as of the date of h e a r i n g . 

Claimant was examined by Dr. Schwartz, o r t h o p e d i c 
surgeon, on January 9, 1987. His e x a m i n a t i o n a t t h e t i m e was 
l i m i t e d t o c l a i m a n t ' s thumb. 

Claimant requested v o c a t i o n a l a s s i s t a n c e by l e t t e r dated 
January 17, 1987. SAIF's response, i f any, i s not i n c l u d e d i n t h e 
r e c o r d . Claimant d i d not request t h a t the d i r e c t o r c o n s i d e r t h e 
m a t t e r . 

Claimant was awarded 40 p e r c e n t scheduled permanent 
d i s a b i l i t y f o r l o s s of use of her l e f t thumb by D e t e r m i n a t i o n 
Order dated March 1 1 , 1987. 

Dr. Schwartz reexamined c l a i m a n t on A p r i l 22, 1987. 
C l a i m a n t ' s l e f t s h oulder was t h e s u b j e c t of t h i s e x a m i n a t i o n . 
Dr. Schwartz diagnosed c h r o n i c p o s t e r i o r shoulder g i r d l e s t r a i n . 
He r e f e r r e d her t o p h y s i c a l t h e r a p y f o r t h e s h o u l d e r . Three 
months l a t e r , i n J u l y , Dr. Schwartz r e l e a s e d c l a i m a n t t o 
l i g h t - d u t y work w i t h l i m i t a t i o n s of l i f t i n g f i v e pounds or more 
and l i m i t a t i o n s from r e p e t i t i v e pushing and p u l l i n g w i t h her upper 
e x t r e m i t i e s . 
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C l a i m a n t commenced t r e a t i n g w i t h Dr. C o v e r t , 
c h i r o p r a c t o r , on J u l y 3 1 , 1987. Dr. C o v e r t n o t e d c o m p l a i n t s o f 
m i d - b a c k , l e f t s h o u l d e r and neck p a i n as w e l l as h e a d a c h e s . He 
d i a g n o s e d t r a u m a t i c t h o r a c i c and c e r v i c a l s t r a i n s w i t h a t t e n d a n t 
l u m b a r s t r a i n . 

The day b e f o r e t h e h e a r i n g , on December 8, 1987, SAIF 
i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c e r v i c a l , t h o r a c i c and 
l u m b a r c o n d i t i o n s . SAIF i n d i c a t e d t h a t c l a i m a n t w o u l d c o n t i n u e t o 
r e c e i v e m e d i c a l b e n e f i t s f o r h e r l e f t thumb and l e f t s h o u l d e r 
c o n d i t i o n s . 

C l a i m a n t c o n t i n u e s t o e x p e r i e n c e d i f f i c u l t i e s w i t h t h e 
use o f h e r l e f t thumb. C o n s e q u e n t l y , she has d i f f i c u l t y g r i p p i n g 
o b j e c t s and p e r f o r m i n g o t h e r t a s k s r e q u i r i n g f i n e m a n i p u l a t i o n 
w i t h t h e l e f t h a nd. She i s n o t a b l e t o p e r f o r m some h o u s e h o l d 
d u t i e s . When l a s t t e s t e d by Dr. B u t t o n on F e b r u a r y 13, 1987, 
c l a i m a n t r e t a i n e d 35 p e r c e n t r a n g e o f m o t i o n i n t h e 
m e t a c a r p o p h a l a n g e a l j o i n t o f h e r l e f t thumb and 20 p e r c e n t r a n g e 
o f m o t i o n i n t h e i n t e r p h a l a n g e a l j o i n t o f h e r l e f t thumb. 

C l a i m a n t was 30 y e a r s o f age as o f t h e d a t e o f h e a r i n g . 
She c o m p l e t e d t h e n i n t h . g r a d e and has o b t a i n e d a GED. She has 
w o r k e d as a f u r n i t u r e a s s e m b l e r and as a w a i t r e s s . Her l e f t 
s h o u l d e r i m p a i r m e n t as a r e s u l t o f h e r a c c e p t e d s h o u l d e r c o n d i t i o n 
i s m i n i m a l . Her l e f t s h o u l d e r c o n d i t i o n does n o t l i m i t h e r f r o m 
p e r f o r m i n g any o f h e r p r i o r j o b s . She i s l i m i t e d f r o m p e r f o r m i n g 
t h e s e j o b s as a r e s u l t o f h e r l e f t thumb i n j u r y . 

C l a i m a n t ' s c u r r e n t c e r v i c a l , t h o r a c i c and l u m b a r s p i n e 
c o m p l a i n t s a r e n o t c a u s a l l y r e l a t e d t o h e r A p r i l 2, 1986 i n j u r y . 

CONCLUSIONS AND OPINION 

L e f t Thumb D i s a b i l i t y 

The c r i t e r i a f o r t h e r a t i n g o f s c h e d u l e d d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o 
t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . C l a i m a n t must p r o v e , by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e , t h a t h e r l o s s o f use o r f u n c t i o n i n 
t h e l e f t thumb e n t i t l e s h e r t o a g r e a t e r award o f s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y t h a n t h e 40 p e r c e n t p r e v i o u s l y a w a rded by 
D e t e r m i n a t i o n O r d e r . See H u t c h e s o n v. We y e r h a e u s e r Co., 288 Or 
5 1 , 56 ( 1 9 7 9 ) . 

G u i d e l i n e s t o a s s i s t i n t h e d e t e r m i n a t i o n o f t h e e x t e n t 
o f p e r m a n e n t d i s a b i l i t y c a u s e d by a thumb i n j u r y a r e s e t f o r t h i n 
OAR 436-30-160 and 436-30-220. A l t h o u g h t h e s e r u l e s a r e n o t 
b i n d i n g , because t h e y a r e based on a c c e p t e d m e d i c a l p r i n c i p l e s , 
t h e y a r e h i g h l y p e r s u a s i v e . H a r w e l l v. A r g o n a u t I n s . Co., 296 Or 
505 ( 1 9 8 4 ) . 

Dr. B u t t o n has documented r e d u c e d r a n g e s o f m o t i o n i n 
t h e m e t a c a r p o p h a l a n g e a l and i n t e r p h a l a n g e a l j o i n t s s u c h t h a t 
c l a i m a n t r e t a i n s 35 p e r c e n t r a n g e o f m o t i o n o f t h e f o r m e r and 20 
p e r c e n t r a n g e o f m o t i o n o f t h e l a t t e r . These l o s s e s c o m b i n e d 
e q u a t e t o a 50 p e r c e n t l o s s o f use o f t h e thumb. See OAR 
4 3 6 - 3 0 - 2 3 0 ( 1 ) . C l a i m a n t has s u f f e r e d no l o s s o f s e n s a t i o n . OAR 
4 3 6 - 3 0 - 2 2 0 ( 1 ) . W h a t e v e r r e d u c t i o n i n g r i p s t r e n g t h c l a i m a n t has 
e x p e r i e n c e d r e s u l t s f r o m d e c r e a s e d j o i n t r a n g e s o f m o t i o n , and n o t 
f r o m t i s s u e l o s s , a t r o p h y , o r n e u r o l o g i c a l i m p a i r m e n t . T h e r e f o r e , 
an a d d i t i o n a l a l l o w a n c e f o r l o s s o f g r i p s t r e n g t h i s n o t 
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i n c l u d e d . OAR 4 3 6 - 3 0 - 2 2 0 ( 5 ) ( b ) . I n sum, we c o n c l u d e t h a t 
c l a i m a n t has s u f f e r e d a 50 p e r c e n t l o s s o f use o r f u n c t i o n o f h e r 
l e f t thumb. 

L e f t Hand D i s a b i l i t y 

A t h e a r i n g , c l a i m a n t a l l e g e d e n t i t l e m e n t t o a s e p a r a t e 
award f o r l o s s o f use o r f u n c t i o n o f h e r l e f t hand. C l a i m a n t ' s 
o n l y u p p e r e x t r e m i t y i n j u r y was t o h e r l e f t thumb. D i s a b i l i t i e s 
a r i s i n g a t o r d i s t a l t o t h e m e t a c a r p o p h a l a n g e a l j o i n t s o f t h e 
d i g i t s a r e r a t e d as a p e r c e n t a g e o f t h e r e s p e c t i v e thumb o r 
f i n g e r . O n l y when t h e d i s a b i l i t y i n v o l v e s two o r more d i g i t s i s 
t h e r e a c o n v e r s i o n t o a r a t i n g f o r l o s s i n t h e hand. ORS 
6 5 6 . 2 1 4 ( 4 ) . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a s e p a r a t e 
award f o r l o s s o f use o r f u n c t i o n o f h e r hand. 

L e f t S h o u l d e r 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s l e f t s h o u l d e r 
c o n d i t i o n had n o t been c o n s i d e r e d by t h e E v a l u a t i o n D i v i s i o n . He 
f o u n d , t h e r e f o r e , t h a t he l a c k e d j u r i s d i c t i o n t o r a t e p e r m a n e n t 
d i s a b i l i t y , i f any, f o r t h a t c o n d i t i o n . By way o f m o t i o n f o r 
r e c o n s i d e r a t i o n , SAIF a r g u e d t h a t t h e R e f e r e e had a u t h o r i t y t o 
a d d r e s s t h e e x t e n t i s s u e . C l a i m a n t , who had i n i t i a t e d t h e r e q u e s t 
a t h e a r i n g f o r a l e f t s h o u l d e r r a t i n g , r e s p o n d e d t h a t she had no 
o b j e c t i o n t o t h e R e f e r e e r e c o n s i d e r i n g h i s p r i o r o r d e r t o i n c l u d e 
an award f o r p e r m a n e n t l e f t s h o u l d e r d i s a b i l i t y . The R e f e r e e t o o k 
no f u r t h e r a c t i o n i n r e s p o n s e t o SAIF's m o t i o n . 

The R e f e r e e c i t e d no a u t h o r i t y p r o h i b i t i n g h i m f r o m 
a d d r e s s i n g t h e e x t e n t o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n . Nor 
can we f i n d any such p r o h i b i t i o n i n t h e s t a t u t e s o r c a se l a w . The 
a d m i n i s t r a t i v e r u l e s c o n t a i n a p r o v i s i o n w h i c h s t a t e s : 

" E x c e p t as p r o v i d e d i n 438-08-020 [ d e a l i n g 
w i t h a g g r a v a t i o n c l a i m s ] i s s u e s o f 
p e r m a n e n t d i s a b i l i t y s h a l l n o t be 
a d j u d i c a t e d u n l e s s t h e c l a i m has been once 
c o n s i d e r e d by E v a l u a t i o n o r t h e i n s u r e r 
u n d e r ORS 656.268." OAR 438-06-020. 

The c l a i m h e r e has "been once c o n s i d e r e d by 
E v a l u a t i o n . " T h i s c o n s i d e r a t i o n r e s u l t e d i n t h e March 1 1 , 1987 
D e t e r m i n a t i o n O r d e r . C l a i m a n t ' s s h o u l d e r c o n d i t i o n i s a p a r t , o f 
t h a t c l a i m , n o t t h e b a s i s f o r a s e p a r a t e c l a i m . We c o n c l u d e t h a t 
t h e R e f e r e e had j u r i s d i c t i o n t o a d d r e s s t h e i s s u e o f t h e e x t e n t o f 
c l a i m a n t ' s l e f t s h o u l d e r d i s a b i l i t y , i f any. 

The R e f e r e e d i d n o t r a t e t h e e x t e n t o f d i s a b i l i t y 
r e l a t i n g t o t h e s h o u l d e r c o n d i t i o n . N e v e r t h e l e s s , t h e e v i d e n t i a r y 
r e c o r d w i t h r e g a r d t o t h a t c o n d i t i o n i s a d e q u a t e l y d e v e l o p e d . 
B o t h p a r t i e s want t h e i s s u e r e s o l v e d i n t h i s p r o c e e d i n g . We 
c o n c l u d e t h a t i t i s a p p r o p r i a t e f o r us t o c o n s i d e r t h e e x t e n t o f 
c l a i m a n t ' s l e f t s h o u l d e r d i s a b i l i t y , i f any, r e s u l t i n g f r o m h e r 
A p r i l 1986 i n j u r y . See J o h n n i e E. J o n e s , 37 Van N a t t a 1028, 1029 
( 1 9 8 5 ) . 

The i n j u r y t o c l a i m a n t ' s s h o u l d e r i n v o l v e s an 
u n s c h e d u l e d a r e a o f t h e body. The c r i t e r i a f o r r a t i n g o f 
u n s c h e d u l e d d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y 
due t o t h e c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . Permanent l o s s o f 
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e a r n i n g c a p a c i t y i s r a t e d based upon a c o m b i n a t i o n of t h e worker's 
p h y s i c a l i m p a i r m e n t , work e x p e r i e n c e , and o t h e r s o c i a l and 
v o c a t i o n a l f a c t o r s . I d . ; OAR 438-30-380 et seg. We a p p l y t h e 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 
510 (1984). 

The O r t h o p a e d i c C o n s u l t a n t s r a t e d c l a i m a n t ' s l e f t 
s h o ulder impairment as m i n i m a l . While Dr. Schwartz l i m i t e d 
c l a i m a n t t o very l i g h t work as of J u l y 7, 1987, i t i s u n c l e a r 
whether t h a t r e s t r i c t i o n r e s u l t e d from c l a i m a n t ' s thumb i n j u r y or 
her shoulder c o n d i t i o n . I n a d d i t i o n , Dr. Schwartz r e p o r t e d i n 
October 1987 t h a t he had no more s p e c i f i c s u g g e s t i o n s f o r her 
t r e a t m e n t and he f e l t t h a t her c o n d i t i o n was " e s s e n t i a l l y f i x e d . " 
We conclude t h a t c l a i m a n t ' s l e f t s h o u l d e r impairment i s m i n i m a l . 

Claimant's r e l a t i v e y o u t h i s a m o d e r a t e l y p o s i t i v e 
f a c t o r i n a s s e s s i n g her a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment. She has o b t a i n e d a GED. The Orthopaedic C o n s u l t a n t s 
opined t h a t c l a i m a n t c o u l d not r e t u r n t o her r e g u l a r work. 
However, t h e i r r e p o r t makes i t apparent t h a t t h i s i s due t o her 
thumb i n j u r y r a t h e r than her s h o u l d e r c o n d i t i o n . Claimant's 
minimal impairment suggests she may be l i m i t e d from p e r f o r m i n g 
j o b s r e q u i r i n g heavy p h y s i c a l l a b o r . We conclude t h a t an award of 
5 p e r c e n t permanent d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r 
her l o s s of e a r n i n g c a p a c i t y r e s u l t i n g from her accepted s h o u l d e r 
c o n d i t i o n . 

Back C o n d i t i o n 

I n J u l y 1987, c l a i m a n t began t r e a t i n g w i t h Dr. C o v e r t , 
c h i r o p r a c t o r , f o r a c o n d i t i o n diagnosed as t r a u m a t i c t h o r a c i c and 
c e r v i c a l s t r a i n w i t h a t t e n d a n t lumbar s t r a i n . Dr. Covert c a u s a l l y 
connected c l a i m a n t ' s need f o r t r e a t m e n t w i t h her A p r i l 1986 
i n j u r y . However, t h e weight of the m e d i c a l evidence opposes a 
causal c o n n e c t i o n between c l a i m a n t ' s back c o m p l a i n t s and her 
compensable i n j u r y . 

Dr. B u t l e r , who f i r s t examined c l a i m a n t two days 
f o l l o w i n g the compensable i n c i d e n t , noted t h a t c l a i m a n t had f u l l 
a c t i v e range of m o t i o n of t h e c e r v i c a l and lumbar s p i n e w i t h no 
r a d i c u l a r p a i n s . I n a d d i t i o n , the Orthopaedic C o n s u l t a n t s 
r e p o r t e d i n November 1987 t h a t c l a i m a n t denied any symptoms 
r e f e r a b l e t o the c e r v i c a l , t h o r a c i c or lumbar s p i n e . They were 
" a t a l o s s t o e x p l a i n how these diagnoses were made i n t h e f i r s t 
p l a c e . " Dr. Covert d i d not commence t r e a t i n g c l a i m a n t u n t i l 
f o u r t e e n months f o l l o w i n g t h e compensable i n c i d e n t . He opined 
t h a t c l a i m a n t ' s symptoms were r e l a t e d t o the i n c i d e n t , but he 
o f f e r e d no reasoned e x p l a n a t i o n of t h e c a u s a l c o n n e c t i o n . We 
conclude t h a t c l a i m a n t has f a i l e d t o prove a c a u s a l c o n n e c t i o n • 
between t h e compensable i n c i d e n t and her back c o m p l a i n t s . 

V o c a t i o n a l R e h a b i l i t a t i o n 

Claimant a l l e g e d e n t i t l e m e n t t o v o c a t i o n a l s e r v i c e s . 
The Referee found a g a i n s t c l a i m a n t on t h e v o c a t i o n a l a s s i s t a n c e 
i s s u e . He noted t h a t c l a i m a n t had been r e l e a s e d t o r e t u r n t o her 
r e g u l a r work and t h a t c l a i m a n t had not c i t e d any s t a t u t e , r u l e or 
case law e s t a b l i s h i n g her e n t i t l e m e n t t o such s e r v i c e s . 

ORS 656.283 r e q u i r e s t h a t c l a i m a n t must f i r s t a p p l y t o 
t h e d i r e c t o r i f she i s d i s s a t i s f i e d w i t h an a c t i o n o f t h e i n s u r e r 
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or s e l f - i n s u r e d employer r e g a r d i n g v o c a t i o n a l a s s i s t a n c e . The 
r e c o r d does not i n d i c a t e t h a t c l a i m a n t has done so. Consequently, 
we l a c k j u r i s d i c t i o n t o address t h e v o c a t i o n a l r e h a b i l i t a t i o n 
i s s u e . See Robert D. Jackson, 40 Van N a t t a 51 (198 8 ) . 

T h e r e f o r e , i n a f f i r m i n g t h e Referee's d e n i a l o f r e l i e f 
on t h i s i s s u e , we do not decide whether or not c l a i m a n t i s 
e n t i t l e d t o v o c a t i o n a l r e h a b i l i t a i o n s e r v i c e s . 

ORDER 

The Referee's o r d e r dated December 28, 1987 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . I n a d d i t i o n t o c l a i m a n t ' s award by 
D e t e r m i n a t i o n Order of 40 pe r c e n t (19.2 degrees) scheduled 
permanent p a r t i a l d i s a b i l i t y f o r l o s s o f use of th e l e f t thumb, 
she i s awarded 10 p e r c e n t (4.8 degrees) scheduled permanent 
d i s a b i l i t y , f o r a t o t a l award t o date of 50 percent' (24 degrees) 
scheduled l e f t thumb d i s a b i l i t y . I n a d d i t i o n , c l a i m a n t i s awarded 
5 p e r c e n t (16 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r her l e f t s houlder c o n d i t i o n . The remainder of the Referee's 
or d e r i s a f f i r m e d . 

SANDRA BRANHAM, Claimant WCB 85-15457 & 86-02091 
Charles Robinowitz, Claimant's Attorney September 30, 1988 
M i t c h e l l , Lang & Smith, Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s o f 
Referee Leahy's o r d e r t h a t : ( 1 ) upheld t h e s e l f - i n s u r e d employer's 
d e n i a l o f med i c a l s e r v i c e s a s s o c i a t e d w i t h a p s y c h o l o g i c a l c o n d i t i o n ; 
and ( 2 ) r e j e c t e d her request f o r a p e n a l t y and a t t o r n e y f e e f o r t h e 
employer's l a t e d e n i a l of those medical s e r v i c e s . The employer 
c r o s s - r e q u e s t s review o f those p o r t i o n s o f th e o r d e r t h a t : ( 1 ) 
assessed a p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e t o 
accept or deny me d i c a l b i l l s , p r e s c r i p t i o n s , t r a n s p o r t a t i o n and o t h e r 
expenses a l l e g e d l y a s s o c i a t e d w i t h a compensable back i n j u r y ; ( 2 ) 
assessed a p e n a l t y and a t t o r n e y f e e f o r the employer's d e l a y i n 
d i s c l o s i n g m edical and o t h e r i n f o r m a t i o n ; and ( 3 ) assessed a p e n a l t y 
and a t t o r n e y f e e f o r t h e employer's a l l e g e d f a i l u r e t o submit 
complete medical i n f o r m a t i o n t o the E v a l u a t i o n D i v i s i o n . 

ISSUES 

1 . The c o m p e n s a b i l i t y of me d i c a l s e r v i c e s a s s o c i a t e d w i t h 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

2. P e n a l t i e s and a t t o r n e y fees f o r t h e employer's l a t e 
d e n i a l of those m e d i c a l s e r v i c e s . 

3. P e n a l t i e s and a t t o r n e y fees f o r the employer's f a i l u r e 
t o pay med i c a l s e r v i c e s a l l e g e d l y a s s o c i a t e d w i t h c l a i m a n t ' s 
compensable low back c o n d i t i o n . 

4. P e n a l t i e s and a t t o r n e y fees f o r t h e employer's d e l a y i n 
d i s c l o s i n g m edical and o t h e r i n f o r m a t i o n t o c l a i m a n t . 

5. P e n a l t i e s and a t t o r n e y fees f o r t h e employer's a l l e g e d 
f a i l u r e t o submit complete m e d i c a l i n f o r m a t i o n t o the E v a l u a t i o n 
D i v i s i o n . 
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FINDINGS OF FACT 

Claimant worked f o r the employer as a l o a d i n g dock c l e r k 
f r o m September 8, 1980 t h r o u g h May 10, 1985. I n t h i s p o s i t i o n , 
c l a i m a n t performed a v a r i e t y o f c l e r i c a l and s e c r e t a r i a l t a s k s 
i n c l u d i n g answering phones, t y p i n g , f i l i n g and bookkeeping. Claimant 
got along w e l l w i t h her f i r s t s u p e r v i s o r , Donald Yeats. 

On August 25, 1983, c l a i m a n t compensably i n j u r e d her low 
back when she s l i p p e d and f e l l down. The i n j u r y was t r e a t e d 
c o n s e r v a t i v e l y and c l a i m a n t r e t u r n e d t o work on June 28, 1984. Her 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated January 17, 1985 w i t h 
an award o f . 5 p e r c e n t (16 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

While c l a i m a n t was o f f work w i t h her back i n j u r y , 
Donald Yeats d i e d and was r e p l a c e d by Timothy Ackerman. When 
c l a i m a n t r e t u r n e d t o work i n June 1984, Ackerman assigned her t o t h e 
" t r a c i n g desk." The p r e c i s e n a t u r e of t h i s p o s i t i o n i s not d e s c r i b e d 
i n t h e r e c o r d , but c l a i m a n t d i d not p e r f o r m w e l l i n i t . Ackerman 
counseled c l a i m a n t on s e v e r a l occasions r e g a r d i n g what he c o n s i d e r e d 
t o be "bad work h a b i t s . " Claimant's performance d i d not improve and 
Ackerman t r a n s f e r r e d her t o a p o s i t i o n i n which she answered phones 
and f i l e d . She performed w e l l i n t h a t p o s i t i o n . 

I n August 1984, c l a i m a n t underwent a barium swallow t e s t 
and p e p t i c u l c e r d i s e a s e was diagnosed. The c o n d i t i o n was t r e a t e d 
f o r t h e next s e v e r a l months w i t h c i m e t i d i n e , a m e d i c a t i o n which 
i n h i b i t s t h e s e c r e t i o n o f a c i d i n the stomach. 

Claimant compensably i n j u r e d her low back a second t i m e on 
February 27, 1985 when she l i f t e d a m a i l i n g machine. She a l s o 
e x p e r i e n c e d abdominal p a i n a t t h e ti m e of t h e a c c i d e n t and vomited a 
few minutes l a t e r . The day f o l l o w i n g t h e i n j u r y , c l a i m a n t was 
a d m i t t e d t o the h o s p i t a l and was examined by Dr. Wagner, an 
i n t e r n i s t . He diagnosed a low back i n j u r y and p o s s i b l e esophageal 
t e a r or o t h e r abdominal i n j u r y . Claimant was the n r e f e r r e d t o o t h e r 
p h y s i c i a n s f o r f u r t h e r e v a l u a t i o n . Dr. Sleven, a g a s t r o e n t e r o l o g i s t , 
performed an endoscopic e x a m i n a t i o n o f c l a i m a n t ' s esophagus, stomach 
and duodenum. He found two u l c e r s i n t h e stomach which he b i o p s i e d 
and a l s o diagnosed m i l d d u o d e n i t i s and p r o b a b l e e s o p h a g i t i s . 
Claimant a l s o underwent a CT scan of her low back which r e v e a l e d no 
s i g n i f i c a n t a b n o r m a l i t i e s . She was d i s c h a r g e d from the h o s p i t a l on 
March 3, 1985. 

On March 26, 1985, c l a i m a n t v i s i t e d Dr. Sleven f o r a 
scheduled f o l l o w - u p e x a m i n a t i o n f o r her gas t r o e s o p h a g e a l c o n d i t i o n . 
Claimant complained o f c o n t i n u i n g symptoms c o n s i s t e n t w i t h 
e s o p h a g i t i s and p e p t i c u l c e r d i s e a s e . Dr. Sleven p r e s c r i b e d 
c i m e t i d i n e . The employer was b i l l e d f o r c l a i m a n t ' s h o s p i t a l i z a t i o n 
and t h e f o l l o w - u p by Dr. Sleven and r e f u s e d t o pay t h e b i l l f o r 
Dr. Sleven's s e r v i c e s which t o t a l l e d $430. (See Ex. 30, 3 1 , 61-1; 
Tr. 1 2 2 ) . Of t h i s amount, $25 was f o r t he March 26 o f f i c e v i s i t . 
(Ex. 61-1). The employer never i s s u e d a f o r m a l d e n i a l . 

Claimant r e t u r n e d t o work w i t h t h e employer on 
May 2, 1985. About t h a t t i m e , t h e employer was e x p e r i e n c i n g a 
business slowdown and had t o l a y o f f one of i t s c l e r i c a l employees. 
A c c o r d i n g t o t h e c o l l e c t i v e b a r g a i n i n g agreement between t h e employer 
and c l a i m a n t ' s u n i o n , t h e employee w i t h t h e l e a s t s e n i o r i t y would be 
l a i d o f f f i r s t . Claimant had more s e n i o r i t y than one o t h e r c l e r i c a l 
employee. Management viewed t h i s o t h e r employee as more p r o f i c i e n t 



t h a n c l a i m a n t and wanted t o l a y o f f c l a i m a n t r a t h e r t h a n the l e s s 
s e n i o r employee. On May 10, 1985, Mr. Ackerman c a l l e d c l a i m a n t i n t o 
h i s o f f i c e f o r a meeting w i t h h i m s e l f and two o t h e r management 
employees. They e x p l a i n e d the s i t u a t i o n t o c l a i m a n t and asked her 
whether she would l i k e t o t a k e a v o l u n t a r y l a y o f f . Claimant 
d e c l i n e d t o do so and l e f t the meeting e m o t i o n a l l y u p s e t . 

A f t e r t h e May 10 meeting, c l a i m a n t became e x t r e m e l y f e a r f u l 
t h a t her employment was going t o be t e r m i n a t e d . ( T r . 71, 104-05). 
She became depressed and s u i c i d a l and d i d not r e t u r n t o work a f t e r 
May 10, 1985. On May 2 1 , 1985, c l a i m a n t v i s i t e d her f a m i l y 
p h y s i c i a n , Dr. Holzgang, and t o l d him about her p s y c h o l o g i c a l s t a t e . 
Dr. Holzgang r e f e r r e d her t o Dr. Grass, a p s y c h i a t r i s t . The employer 
l a t e r r e f u s e d t o pay t h e charge f o r c l a i m a n t ' s May 21 o f f i c e v i s i t 
w i t h Dr. Holzgang w i t h o u t i s s u i n g a f o r m a l d e n i a l . (See Ex. 61-2; 
T r . 122). " 

Claimant t r e a t e d w i t h Dr. Grass from May 1985 t h r o u g h t h e 
date of the h e a r i n g . The t r e a t m e n t c o n s i s t e d of weekly psychotherapy 
s e s s i o n s and a v a r i e t y of a n t i d e p r e s s a n t m e d i c a t i o n s and 
t r a n q u i l i z e r s . Claimant has a mixed p e r s o n a l i t y d i s o r d e r w i t h 
b o r d e r l i n e , h i s t r i o n i c , and p a s s i v e - a g g r e s s i v e f e a t u r e s . (See Ex. 
43-5, 54, 55-11, 57-5; Tr. 3 2 ) . A p e r s o n a l i t y d i s o r d e r i s a 
m a l a d a p t i v e p a t t e r n of p e r c e i v i n g , r e l a t i n g t o and t h i n k i n g about t h e 
environment or o n e s e l f . (See Ex. 68-18). Claimant's p e r s o n a l i t y 
d i s o r d e r r e s u l t e d from a number of unpleasant c h i l d h o o d e x p e r i e n c e s 
and p r e e x i s t e d her work w i t h the employer. (See Ex. 55-11, 58, 
66-13; T r . 2 3 ) . A b o r d e r l i n e p e r s o n a l i t y i s c h a r a c t e r i z e d by 
i n s t a b i l i t y i n and f l u c t u a t i o n of mood. (Ex. 66-13). A h i s t r i o n i c 
p e r s o n a l i t y i s c h a r a c t e r i z e d by a tendency t o exaggerate and 
d r a m a t i z e . (Ex. 4 3 - 5 ) . A p a s s i v e - a g g r e s s i v e p e r s o n a l i t y i s 
c h a r a c t e r i z e d by r e s i s t a n c e t o demands f o r adequate o c c u p a t i o n a l and 
s o c i a l f u n c t i o n i n g expressed t h r o u g h p r o c r a s t i n a t i o n , stubbornness 
and i n e f f i c i e n c y . (Ex. 43-6). 

Claimant a l s o has a b i o l o g i c a l m a n ic-depressive mood 
d i s o r d e r . (Ex. 67-23; T r . 23, 3 2 ) . T h i s d i s o r d e r i s h e r e d i t a r y and 
i s c h a r a c t e r i z e d by a l t e r n a t i n g p e r i o d s of mania ( i . e . e u p h o r i a , 
e x c i t e m e n t and a c t i v i t y ) and d e p r e s s i o n . (Ex. 67-23 t o 24; T r . 
23-24). Mood s h i f t s a s s o c i a t e d w i t h t h i s d i s o r d e r u s u a l l y occur 
independent of events i n t h e person's l i f e , but can be exacerbated by 
s t r e s s f u l e v e n t s . (See Ex. 67-24; T r . 2 4 ) . 

Claimant e x p e r i e n c e d a mental d i s o r d e r i n May 1985 c a l l e d 
an a d j u s t m e n t r e a c t i o n w i t h mixed e m o t i o n a l f e a t u r e s i n c l u d i n g 
a n x i e t y and d e p r e s s i o n . (Ex. 43-5, 57-4). The d i s o r d e r was caused 
by her p e r s o n a l i t y d i s o r d e r , her b i o l o g i c a l mood d i s o r d e r , the 
d i s c i p l i n a r y and c o r r e c t i v e measures taken by her s u p e r v i s o r , 
Timothy Ackerman, b e g i n n i n g i n June 1984, the meeting i n May 1985 i n 
which she was asked t o t a k e a v o l u n t a r y l a y o f f , her f e a r of l o s i n g 
her j o b , c o n f l i c t w i t h her mother and c o n f l i c t w i t h her teenage 
s t e p - c h i l d r e n . (See Ex. 43-5 t o 6, 57-5 t o 6, 58, 67-23 t o 30, 68-15 
t o 2 1 ; T r . 25-27, 30-34, 46-47, 71, 104-05). The d i s c i p l i n a r y and 
c o r r e c t i v e measures taken by Mr. Ackerman and t h e meeting i n which 
c l a i m a n t was asked t o take a v o l u n t a r y l a y o f f were capable o f 
p r o d u c i n g s t r e s s i n t h e average worker. 

Claimant f i l e d a r e q u e s t f o r h e a r i n g on the D e t e r m i n a t i o n 
Order a s s o c i a t e d w i t h her f i r s t low back i n j u r y on 
December 16, 1985. The request demanded d i s c l o s u r e of m e d i c a l and 
o t h e r i n f o r m a t i o n by t h e employer. On January 9, 1986, Dr. Grass 
ma i l e d b i l l s f o r c l a i m a n t ' s psychotherapy se s s i o n s t o t h e employer at 
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an address not r e f l e c t e d i n t h e r e c o r d . (See Ex. 44-1). Claimant 
f i l e d a second request f o r h e a r i n g on February 12, 1986, r a i s i n g t h e 
i s s u e o f t h e nonpayment of the b i l l s s u b m i t t e d by Dr. Grass. The 
request i n c l u d e d a demand f o r d i s c l o s u r e of med i c a l and o t h e r 
i n f o r m a t i o n a s s o c i a t e d w i t h t h e c l a i m . Dr. Grass s u b m i t t e d h i s 
psychotherapy b i l l s t o the employer a second t i m e on 
February 27, 1986. (See Ex. 44-1). The employer i s s u e d a d e n i a l of 
the b i l l s on A p r i l 10, 1986. Claimant f i l e d a t h i r d r e q u e s t f o r 
h e a r i n g on May 2, 1986 and again demanded d i s c l o s u r e o f med i c a l and 
o t h e r i n f o r m a t i o n from the employer. As of May 21, 1986, t h e 
employer had not complied w i t h any of c l a i m a n t ' s d i s c l o s u r e demands. 
( See Ex. 51) . 

On or about A p r i l 10, 1986, t h e employer s u b m i t t e d 
c l a i m a n t ' s second low back c l a i m f o r c l o s u r e . (See Ex. 46, 5 0 ) . I n 
November 1985, Dr. Thomas, a c o n s u l t i n g o r t h o p e d i c surgeon, had 
s t a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y from an o r t h o p e d i c 
s t a n d p o i n t . (Ex. 40-2). On December 6, 1985, Dr. K e i z e r , c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i c surgeon, i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
remained v i r t u a l l y t h e same d u r i n g t h e p r e v i o u s s i x months and 
commented t h a t he had no new t r e a t m e n t measures t o o f f e r . (See Ex. 
4-7 t o 8 ) . The l a t e s t m e d i c a l r e p o r t s u b m i t t e d t o t h e E v a l u a t i o n 
D i v i s i o n by the employer was of an independent m e d i c a l e x a m i n a t i o n by 
Dr. Hayes, a c o n s u l t i n g p s y c h i a t r i s t , dated December 23, 1985. (Ex. 
52) . 

The o n l y m e d i c a l documents generated between 
December 23, 1985 and A p r i l 10, 1986 which were i n t h e pos s e s s i o n of 
t h e employer when i t s u b m i t t e d t h e c l a i m f o r c l o s u r e were t h e b i l l s 
f o r c l a i m a n t ' s p s ychotherapy se s s i o n s w i t h Dr. Grass, (see Ex. 4 4 ) , 
b i l l s f o r c e r t a i n p h y s i c a l t h e r a p y t r e a t m e n t s not o t h e r w i s e s p e c i f i e d 
i n t h e r e c o r d , (see Ex. 4 9 ) , and p r e s c r i p t i o n , t r a n s p o r t a t i o n , and 
o t h e r expense reimbursement r e q u e s t s by c l a i m a n t . (See Ex. 63, 6 4 ) . 
The r e c o r d does not i n d i c a t e whether t h e employer s u b m i t t e d any of 
these b i l l s t o t h e E v a l u a t i o n D i v i s i o n . The o n l y o t h e r m e d i c a l 
documents ge n e r a t e d between December 1985 and A p r i l 1986 were c h a r t 
notes by Dr. Grass, (Ex. 45-6 t o 45- 8 ) , and Dr. K e i z e r . (Ex. 4-9). 
The employer d i d not r e c e i v e Dr. Grass's c h a r t notes u n t i l May 1986. 
(See Ex. 4 7 ) . The r e c o r d does not i n d i c a t e when i t r e c e i v e d 
Dr. K e i z e r ' s c h a r t n o t e s . 

On May 9, 1986, t h e E v a l u a t i o n D i v i s i o n i s s u e d a 
D e t e r m i n a t i o n Order c l o s i n g c l a i m a n t ' s second low back c l a i m and 
t e r m i n a t i n g c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y 
compensation as of A p r i l 9, 1986. A s h o r t t i m e l a t e r , c l a i m a n t 
r e q u e s t e d r e c o n s i d e r a t i o n of the D e t e r m i n a t i o n Order and s u b m i t t e d 
copies of Dr. K e i z e r ' s m e d i c a l r e c o r d s . (See Ex. 4 9 ) . These r e c o r d s 
i n c l u d e d h i s c h a r t notes and a r e p o r t dated May 6, 1986. (See Ex. 
4-9 t o 4-10, 4 8 ) . A c h a r t note dated A p r i l 23, 1986 rec o r d e d 
i n c r e a s i n g l e f t l e g p a i n . (Ex. 4-10). The r e p o r t dated May 6, 1986 
s t a t e d t h a t c l a i m a n t was unable t o work a t any t y p e o f g a i n f u l 
employment and recommended t r e a t m e n t a t a p a i n c e n t e r . (Ex. 4 8 ) . 
A f t e r r e c e i v i n g t h i s a d d i t i o n a l i n f o r m a t i o n , t h e E v a l u a t i o n - D i v i s i o n 
r e s c i n d e d t h e May 9, 1986 D e t e r m i n a t i o n Order on June 10, 1986 on t h e 
ground t h a t t h e c l a i m had not q u a l i f i e d f o r c l o s u r e . (Ex. 5 3 ) . The 
employer resumed c l a i m a n t ' s temporary d i s a b i l i t y compensation 
payments a t some p o i n t b e f o r e June 17, 1986. (See Ex. 55-9; T r . 
75-76). 

Claimant s u b m i t t e d her r e q u e s t s f o r reimbursement of 
p r e s c r i p t i o n , m i l e a g e and o t h e r expenses i n l a t e 1985 and e a r l y 
1986. (Ex. 63-3, 64-1). The employer had not accepted or denie d t h e 
r e q u e s t s a t t h e t i m e of t h e h e a r i n g i n August 1986. At some t i m e n o t 

-1270-



s p e c i f i e d i n the r e c o r d , c l a i m a n t s u b m i t t e d . b i l l s o f $28 f o r t h e 
s e r v i c e s of Dr. Olson, an i n t e r n i s t , and of $56 f o r t he s e r v i c e s of 
t h e Radiology Group t o the employer f o r payment. ( T r . 127). The 
r e c o r d g i v e s no i n d i c a t i o n of t h e n a t u r e o f the s e r v i c e s a s s o c i a t e d 
w i t h these b i l l s . 

OPINION AND CONCLUSIONS 

Med i c a l S e r v i c e s 

Claimant p r e s e n t s t h r e e t h e o r i e s o f c o m p e n s a b i l i t y 
r e g a r d i n g t h e med i c a l s e r v i c e s a s s o c i a t e d w i t h her p s y c h o l o g i c a l 
c o n d i t i o n . F i r s t , she contends t h a t t h e employer's f a i l u r e t o deny 
th e s e r v i c e s w i t h i n 60 days renders them compensable as a m a t t e r of 
law. Second, she contends t h a t t h e s e r v i c e s are compensable because 
her p s y c h o l o g i c a l c o n d i t i o n i s compensable as an o c c u p a t i o n a l 
d i s e a s e . T h i r d , she contends t h a t t h e s e r v i c e s are compensable 
because her p s y c h o l o g i c a l c o n d i t i o n was caused i n m a t e r i a l p a r t by 
her compensable low back c o n d i t i o n . 

Claimant's f i r s t t h e o r y was a t one ti m e embodied i n an 
a d m i n i s t r a t i v e r u l e . Former OAR 436-69-801(4) p r o v i d e d : " F a i l u r e t o 
deny t h e c l a i m w i t h i n 60 days from t h e r e c e i p t o f t h e f i r s t m e d ical 
r e p o r t s h a l l render t h e i n s u r e r l i a b l e f o r t h e med i c a l s e r v i c e s p r i o r 
t o t h e d e n i a l . " T h i s r u l e was i n v a l i d a t e d as i n c o n s i s t e n t w i t h ORS 
656.262(6) and former ORS 656.262(9) (now s u b s e c t i o n ( 1 0 ) ) i n Kemp v. 
Workers' Compensation Department, 65 Or App 659, 670 ( 1 9 8 3 ) , 
m o d i f i e d , 67 Or App 270, rev den 297 Or 227 (198 4 ) . No amendment t o 
ORS ch a p t e r 656 s i n c e Kemp would s u p p o r t a r e v i v a l o f such a r u l e . 
We con c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s f i r s t t h e o r y i s w i t h o u t m e r i t . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her p s y c h o l o g i c a l 
c o n d i t i o n on an o c c u p a t i o n a l disease t h e o r y , c l a i m a n t has t h e burden 
of p r o v i n g t h a t t h e r e a l events o f her employment ( o t h e r t h a n a c t u a l 
or a n t i c i p a t e d unemployment) were capable of causin g s t r e s s and t h a t 
t h i s s t r e s s was t h e major c o n t r i b u t i n g cause o f e i t h e r t h e onset or a 
worsening of her mental d i s o r d e r . See former ORS 656.802(1 ) ( a ) ; 
McGarrah v. SAIF, 296 Or 145, 165-66 ( 1 9 8 3 ) ; Elwood v. SAIF, 298 Or 
429, 433 (1 9 8 5 ) ; Leary v. P a c i f i c Northwest B e l l , 67 Or App 766, 768 
(1 9 8 4 ) . T h i s i s a complex medical q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l 
a n a l y s i s . See U r i s v. Compensation Department, 247 Or 420, 424-26 
( 1 9 6 5 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

"Major c o n t r i b u t i n g cause" means an a c t i v i t y or exposure or 
c o m b i n a t i o n of a c t i v i t i e s or exposures which c o n t r i b u t e s more t o t h e 
onset or worsening t h a n a l l o t h e r a c t i v i t i e s or exposures combined. 
See McGarrah v. SAIF, supra, 296 Or a t 166; D e t h l e f s v. Hyster Co., 
supra, 295 Or a t 309-10; C l a r k v. Erdman Meat Packing, 88 Or App 1 , 8 
( 1987) . "Worsening" i n the o c c u p a t i o n a l disease c o n t e x t means 
p a t h o l o g i c a l e x a c e r b a t i o n of t h e u n d e r l y i n g c o n d i t i o n . See Wheeler 
v. Boise Cascade Corp., 298 Or 452, 457 (1 9 8 5 ) ; W e l l e r v. Union 
Carbide Corp., 288 Or 27, 31-35 (1979). I n the p s y c h o l o g i c a l a r e a , 
however, a worsening o f t h e u n d e r l y i n g c o n d i t i o n must be i n f e r r e d 
from a worsening o f symptoms absent a s a t i s f a c t o r y m e d i c a l 
e x p l a n a t i o n t o t h e c o n t r a r y . SAIF v. Varner, 89 Or App 421, 424 
(1 9 8 8 ) ; A d s i t t v. C l a i r m o n t Water D i s t r i c t , 79 Or App 1, 7, rev den 
301 Or 338, 301 Or 666 ( 1 9 8 6 ) . 

The d i s c i p l i n a r y and c o r r e c t i v e measures ta k e n w i t h 
c l a i m a n t by Mr. Ackerman and t h e meeting i n which c l a i m a n t was asked 
t o t a k e a v o l u n t a r y l a y o f f were r e a l events which were capable of 
causing s t r e s s . Claimant t e s t i f i e d t h a t t h e meeting a l s o i n v o l v e d 
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s i g n i f i c a n t v e r b a l and p h y s i c a l i n t i m i d a t i o n . We r e j e c t e d t h i s 
t e s t i m o n y i n making our f i n d i n g s o f f a c t because of c l a i m a n t ' s 
h i s t r i o n i c p e r s o n a l i t y and t h e c o n t r a r y t e s t i m o n y o f Mr. Ackerman. 
We, t h e r e f o r e , do not c o n s i d e r those a l l e g e d events i n our a n a l y s i s . 

C l a i m a n t ' s mental d i s o r d e r was an adjus t m e n t r e a c t i o n w i t h 
mixed e m o t i o n a l f e a t u r e s . The med i c a l r e c o r d i n d i c a t e s t h a t t h i s 
m ental d i s o r d e r r e p r e s e n t e d a worsening of her p r e x i s t i n g p e r s o n a l i t y 
d i s o r d e r and b i o l o g i c a l mood d i s o r d e r . We are unable t o c o n c l u d e , 
however, t h a t t h e s t r e s s a r i s i n g from c l a i m a n t ' s employment was t h e 
major c o n t r i b u t i n g cause of her mental d i s o r d e r . A c c o r d i n g t o t h e 
me d i c a l r e c o r d , t h e b o r d e r l i n e aspect o f c l a i m a n t ' s p r e e x i s t i n g 
p e r s o n a l i t y d i s o r d e r and her b i o l o g i c a l mood d i s o r d e r were capable o f 
p r o d u c i n g a n x i e t y and d e p r e s s i o n r e q u i r i n g m e d i c a l t r e a t m e n t 
independent o f t h e s t r e s s f u l events i n c l a i m a n t ' s l i f e . To t h e 
e x t e n t t h a t s t r e s s f u l events c o n t r i b u t e d t o t h e worsening o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , t h e m e d i c a l r e c o r d i n d i c a t e s t h a t 
noncompensable s t r e s s f u l events i n t h e form o f c l a i m a n t ' s c o n f l i c t 
w i t h her mother and her s t e p - c h i l d r e n and her f e a r o f unemployment 
c o n t r i b u t e d a t l e a s t as much t o t h e worsening as t h e s t r e s s f u l events 
a s s o c i a t e d w i t h her employment. (See Ex. 57-5 t o 6; T r . 46-47). 
Consequently, we conclude t h a t c l a i m a n t has f a i l e d t o prove t h e 
c o m p e n s a b i l i t y o f her p s y c h o l o g i c a l c o n d i t i o n on an o c c u p a t i o n a l 
disease t h e o r y . 

C l a i m a n t ' s t h i r d t h e o r y i s t h a t her mental d i s o r d e r was a 
compensable consequence of her low back i n j u r y . To e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f her p s y c h o l o g i c a l t r e a t m e n t on t h i s t h e o r y , 
c l a i m a n t must prove t h a t her low back c o n d i t i o n was a m a t e r i a l 
c o n t r i b u t i n g cause of t h e need f o r t h e t r e a t m e n t . See Grace y. SAIF, 
76 Or App 511, 515 (1 9 8 5 ) ; Jeld-Wen, I n c . v. Page, 7T~0r App 136, 139 
(19 8 5 ) . T h i s a l s o i s a complex me d i c a l q u e s t i o n r e q u i r i n g e x p e r t 
m e d i c a l a n a l y s i s . See U r i s v. Compensation Department, s u p r a , 247 Or 
4 24-26; Kassahn v. P u b l i s h e r s Paper Co., supra, 76 Or App a t 109. 
" M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t not 
n e c e s s a r i l y t h e s o l e cause or even t h e most s i g n i f i c a n t cause. See 
Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 
(1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 488, 492 (1 9 8 5 ) . 

Two m e d i c a l p r o f e s s i o n a l s i n d i c a t e d t h a t c l a i m a n t ' s need 
f o r p s y c h o l o g i c a l t r e a t m e n t was caused i n p a r t by her compensable low 
back i n j u r y : Dr. Grass, t h e t r e a t i n g p s y c h i a t r i s t and Dr. Wicher, a 
p s y c h o l o g i s t who a t t e n d e d c l a i m a n t d u r i n g a three-week p a i n c e n t e r 
s t a y i n l a t e June and e a r l y J u l y 1986. Two c o n s u l t i n g p s y c h i a t r i s t s , 
Drs. Parvaresh and Hayes, opined t h a t t h e r e was no s i g n i f i c a n t c a u s a l 
c o n n e c t i o n . We accept t h e o p i n i o n s o f Drs. Parvaresh and Hayes f o r 
the f o l l o w i n g reasons. 

F i r s t , t h e r e i s l i t t l e i f any mention o f c l a i m a n t ' s low 
back i n j u r y i n Dr. Grass's t r e a t m e n t r e c o r d s from May 1985, when he 
assumed her t r e a t m e n t , u n t i l A p r i l 1986. (See Ex. 4 5 ) . Du r i n g t h a t 
e n t i r e p e r i o d , t h e psychotherapy s e s s i o n s between c l a i m a n t and 
Dr. Grass focused on t h e unpleasant c h i l d h o o d events which gave r i s e 
t o c l a i m a n t ' s u n d e r l y i n g p e r s o n a l i t y d i s o r d e r . On A p r i l 22, 1986, 
c l a i m a n t v i s i t e d Dr. Grass's o f f i c e and reviewed h i s re c o r d s i n 
p r e p a r a t i o n f o r a meeting w i t h her a t t o r n e y r e g a r d i n g her 
p s y c h o l o g i c a l c l a i m . (Ex. 45 - 9 ) . The f o l l o w i n g day, Dr. Grass 
r e p o r t e d t h a t c l a i m a n t was angry w i t h him and f e l t " b e t r a y e d . " He 
went on t o s t a t e : "She had had t h e f a n t a s y [ s i c ] t h a t I would be 
some s o r t o f m a g i c a l p r o t e c t o r f o r her i n t h i s l a w s u i t and would 
p o r t r a y her problems w i t h her former employer i n a c o m p e l l i n g and 
paramount f a s h i o n i n her r e c o r d . " (Ex. 45-9). A few days l a t e r , 
a f t e r a meeting w i t h c l a i m a n t ' s a t t o r n e y , Dr. Grass began t o opine 
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t h a t " c l a i m a n t ' s back i n j u r y and . . . the way i n which her employer 
r e a c t e d t o her d u r i n g her i n j u r y " had caused a f l a r e - u p of her 
p e r s o n a l i t y d i s o r d e r and b i o l o g i c a l mood d i s o r d e r . (Ex. 45-9). T h i s 
sequence of events caused Drs. Parvaresh and Hayes t o q u e s t i o n t h e 
o b j e c t i v i t y o f Dr. Grass and t h e v a l i d i t y of h i s c o n c l u s i o n s , (see 
Ex. 57-5 t o 6, 58, 67-13 t o 14 and 26 t o 27, 68-20 t o 2 1 ) , and causes 
us t o d i s c o u n t h i s o p i n i o n . 

As f o r Dr. Wicher's o p i n i o n , between May 1985 and A p r i l 
1986, c l a i m a n t was not under a c t i v e t r e a t m e n t f o r her low back 
c o n d i t i o n . (See Ex. 4-7 t o 9, 40-1, 64-1). On A p r i l 23, 1986, t h e 
same day t h a t Dr. Grass r e p o r t e d t h a t c l a i m a n t was angry w i t h him f o r 
not p o r t r a y i n g her p s y c h o l o g i c a l c o n d i t i o n as work r e l a t e d i n h i s 
r e c o r d s , c l a i m a n t r e t u r n e d t o her t r e a t i n g o r t h o p e d i s t , Dr. K e i z e r , 
w i t h c o m p l a i n t s of i n c r e a s e d l e f t l e g p a i n . (Ex. 4-10). Dr. Keizer 
t h e n r e f e r r e d c l a i m a n t t o a p a i n c e n t e r where she came i n c o n t a c t 
w i t h Dr. Wicher. Claimant gave t h e p a i n c e n t e r s t a f f a h i s t o r y which 
a t t r i b u t e d her p s y c h o l o g i c a l d i f f i c u l t i e s t o her back problems and 
"harassment" by her employer. (See Ex. 55-7 t o 1 1 ) . Dr. Wicher 
r e l i e d upon t h i s h i s t o r y i n r e n d e r i n g her o p i n i o n . (See Ex. 6 0 ) . We 
r e j e c t e d t h i s h i s t o r y i n making our f i n d i n g s of f a c t . Dr. Wicher's 
o p i n i o n , t h e r e f o r e , i s based on i n a c c u r a t e h i s t o r y and i s of l i t t l e 
p r o b a t i v e v a l u e . See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

Drs. Parvaresh and Hayes opined t h a t c l a i m a n t ' s low back 
i n j u r y was not a m a t e r i a l c o n t r i b u t i n g cause of her p s y c h o l o g i c a l 
d i f f i c u l t i e s . T h e i r o p i n i o n s are based upon a c c u r a t e h i s t o r y , are 
f u l l y e x p l a i n e d and are w e l l - r e a s o n e d . We f i n d them p e r s u a s i v e . See 
Somers v. SAIF, s u p r a , 77 Or App a t 263. We c o n c l u d e , t h e r e f o r e , 
t h a t c l a i m a n t has f a i l e d t o c a r r y her burden of p r o v i n g t h a t her 
p s y c h o l o g i c a l d i f f i c u l t i e s are a compensable consequence of her low 
back i n j u r y . The employer's d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l 
t r e a t m e n t was c o r r e c t and s h a l l be a f f i r m e d . 
P e n a l t i e s and A t t o r n e y Fees f o r Late D e n i a l of Dr. Grass's 
Psychotherapy B i l l s 

A c a r r i e r has a d u t y t o accept or deny b i l l s f o r rendered 
m e d i c a l s e r v i c e s w i t h i n 60 days of r e c e i v i n g them. ORS 656.262(6); 
B i l l y J. Eubanks, 35 Van N a t t a 131, 135 ( 1 9 8 3 ) . P e n a l t i e s and 
a t t o r n e y f e e s may be assessed under ORS 656.262(10) and 656.382(1) 
a g a i n s t a c a r r i e r which "unreasonably d e l a y s acceptance or d e n i a l of 
a c l a i m . " The p e n a l t y i s computed as a percentage of t h e 
compensation due. ORS 656.262(10). I f t h e c l a i m i s noncompensable, 
no compensation i s due and no p e n a l t y can be assessed. Ruby J. 
Stevens, 39 Van N a t t a 637, 638 ( 1 9 8 7 ) ; John D. E l l i s , 39 Van N a t t a 
319, JlO ( 1 9 8 7 ) . An a t t o r n e y f e e may be assessed, however, 
r e g a r d l e s s of whether a p e n a l t y can be assessed. See M i s c h e l v. 
P o r t l a n d General E l e c t r i c Co., 89 Or App 140, 143 ( 1 9 8 7 ) ; Spivey v. 
SAIF, 79 Or App 568, 572 ( 1 9 8 6 ) . 

Claimant has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y of t h e 
m e d i c a l s e r v i c e s p r o v i d e d by Dr. Grass. No compensation i s due, 
t h e r e f o r e , and no p e n a l t y may be assessed. An a t t o r n e y f e e may be 
assessed, however, i f the r e c o r d e s t a b l i s h e s t h a t the employer 
unreasonably f a i l e d t o deny Dr. Grass's b i l l s w i t h i n 60 days o f 
r e c e i v i n g them. 

Dr. Grass m a i l e d the b i l l s f o r c l a i m a n t ' s psychotherapy 
s e s s i o n s t o t h e employer a t an address not r e f l e c t e d i n t h e r e c o r d on 
January 9, 1986. (See Ex. 44-1). Claimant f i l e d a r e q u e s t f o r 
h e a r i n g on a "de f a c t o " d e n i a l t h e o r y on February 12, 1986 and m a i l e d 

-1273-



a copy of t h e r e q u e s t t o t h e employer's P o r t l a n d o f f i c e s . Dr. Grass 
m a i l e d t h e psychotherapy b i l l s a second t i m e on February 27, 1986 t o 
th e employer's o f f i c e s i n J a c k s o n v i l l e , F l o r i d a . (Ex. 44-1). At 
l e a s t the February 27 submission was r e c e i v e d as evidenced by t h e 
employer's d e n i a l dated A p r i l 10, 1986. (Ex. 4 6 ) . The employer's 
d e n i a l came w i t h i n 60 days of the February 27 submission and t h u s was 
t i m e l y w i t h r e s p e c t t o t h a t s u b m i s s i o n . The d e n i a l a l s o came w i t h i n 
60 days of c l a i m a n t ' s r e q u e s t f o r h e a r i n g s h o u l d t h a t be c o n s t r u e d as 
a c l a i m f o r m e d i c a l s e r v i c e s . See ORS 656.005(6). We are unable t o 
conclude from t h e r e c o r d as developed whether t h e January 9 
submission was ever r e c e i v e d by t h e employer o r , i f so, when. We 
thus cannot conclude t h a t the employer unreasonably d e l a y e d d e n i a l of 
t h a t submission and t h e r e i s no b a s i s f o r a s s e s s i n g an a t t o r n e y f e e 
under ORS 656.382(1) . 

P e n a l t i e s and A t t o r n e y Fees f o r F a i l u r e t o Accept or Deny M e d i c a l 
S e r v i c e s A l l e g e d l y R e l a t e d t o Claimant's Low Back 

Besides a l l e g i n g t h e l a t e d e n i a l of Dr. Grass's 
psychotherapy b i l l s , c l a i m a n t a l s o a l l e g e d f a i l u r e t o accept or deny 
the f o l l o w i n g b i l l s a l l e g e d l y r e l a t e d t o her compensable low back 
c o n d i t i o n : (1) Dr. Sleven's b i l l o f $430 f o r s e r v i c e s rendered 
d u r i n g c l a i m a n t ' s March.1985 h o s p i t a l i z a t i o n and t h e subsequent 
f o l l o w - u p o f f i c e v i s i t ; (2) Dr. Holzgang's b i l l o f $25 f o r c l a i m a n t ' s 
May 21, 1985 o f f i c e v i s i t ; (3) Dr. Olson's b i l l of $28 f o r s e r v i c e s 
not s p e c i f i e d i n t h e r e c o r d ; (4) a b i l l of $56 from t h e R a d i o l o g y 
Group f o r s e r v i c e s not s p e c i f i e d i n t h e r e c o r d ; (5) p r e s c r i p t i o n 
expenses; and (5) m i l e a g e , p a r k i n g and t e l e p h o n e expenses. 

Of these expenses, t h e r e c o r d g i v e s no i n d i c a t i o n of when 
th e b i l l s f r om Dr. Holzgang, Dr. Olson or t h e R a d i o l o g y Group were 
r e c e i v e d by t h e employer. (See Ex. 61-2, T r . 75, 122, 127). I n 
a d d i t i o n , t h e t e l e p h o n e expense i n c u r r e d by c l a i m a n t on June 2, 1986 
and the t r a n s p o r t a t i o n expenses i n c u r r e d i n c o n n e c t i o n w i t h 
c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t were not s u b m i t t e d t o t h e employer 
u n t i l J u l y 14, 1986, (see Ex. 6 4 ) , l e s s t h a n 60 days b e f o r e t h e 
h e a r i n g on August 26, 1986. Claimant has t h u s f a i l e d t o e s t a b l i s h 
t h a t the employer delayed acceptance or d e n i a l of any of t h e above 
b i l l s f o r more t h a n 60 days and t h e y cannot be c o n s i d e r e d i n 
assessing a p e n a l t y or a t t o r n e y f e e . 

The r e c o r d does s u p p o r t the c o n c l u s i o n t h a t t h e employer 
had r e c e i v e d Dr. Sleven's b i l l and c l a i m a n t ' s r e q u e s t f o r 
reimbursement of p r e s c r i p t i o n expenses and t h e r e m a i n i n g 
t r a n s p o r t a t i o n and t e l e p h o n e expenses a t l e a s t 90 days b e f o r e t h e 
h e a r i n g . (See Ex. 3 1 , 63-3, 64-1). The employer i s s u e d no f o r m a l 
d e n i a l on any of these c l a i m s and o f f e r e d no. e x p l a n a t i o n f o r not 
d o i n g so. We c o n c l u d e , t h e r e f o r e , t h a t t h e employer's f a i l u r e t o 
deny these c l a i m s was unreasonable and t h a t a p e n a l t y s h o u l d be 
assessed under ORS 656.262(10) on any expenses compensably r e l a t e d t o 
c l a i m a n t ' s low back c o n d i t i o n as w e l l as an a t t o r n e y f e e under ORS 
656.382(1). 

Dr. Sleven's e x a m i n a t i o n a f t e r t h e February 1985 low back 
i n j u r y was performed t o d e t e r m i n e whether c l a i m a n t had s u s t a i n e d an 
i n j u r y t o her esophagus or o t h e r p a r t of her abdomen. He found no 
evidence of acute i n j u r y and i n s t e a d diagnosed two u l c e r s , d u o d e n i t i s 
and p r o b a b l e e s o p h a g i t i s . The e x a m i n a t i o n was necessary t o d e t e r m i n e 
the c a u s a l r e l a t i o n , i f any, of c l a i m a n t ' s abdominal p a i n t o her back 
i n j u r y and was compensable on t h a t b a s i s . C l i f f o r d D. Howerton, 38 
Van N a t t a 1425 ( 1 9 8 6 ) . Once t h e e x a m i n a t i o n was completed and t h e 
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l a c k o f a c a u s a l r e l a t i o n between t h e i n j u r y and t h e abdominal 
c o n d i t i o n was e s t a b l i s h e d , however, subsequent t r e a t m e n t i n c l u d i n g 
t h e f o l l o w - u p v i s i t on March 26, 1985 was not compensable. 

Regarding the p r e s c r i p t i o n and t r a n s p o r t a t i o n expenses, 
none of t h e f o l l o w i n g can be a t t r i b u t e d t o t h e compensable low back 
i n j u r y on t h e r e c o r d as developed: (1) t h e m e d i c a t i o n s p r e s c r i b e d by 
Drs. K i n g , Cameron, Benson, Lee, Kedar, George and Grass (see Ex. 
6 3 ) ; (2) o t h e r p r e s c r i p t i o n s f o r M o n i s t a t , A Pap #3, Tagamet 
( c i m e t i d i n e ) , E r y t h r o m y c i n , T e l d r i n , Tussend, N i c o r e t t e , Premarin, 
R o b i t u s s i n A-C, Doxepin and Sinequan (see Ex. 6 3 ) ; (3) t h e 
t r a n s p o r t a t i o n expenses i n c u r r e d i n c o n n e c t i o n w i t h Dr. Sleven's 
o f f i c e v i s i t , Dr. Grass's t r e a t m e n t s and t h e v i s i t t o Dr. Stummne, 
(see Ex. 6 4 ) ; and (4) t h e t e lephone expenses l i s t e d by c l a i m a n t . 
(See Ex. 64-2; T r . 126) . 

We conclude t h a t a p e n a l t y of 25 p e r c e n t of t h e amount of 
Dr. Sleven's b i l l ( l e s s t h e $25 f o l l o w - u p v i s i t ) and t h e p r e s c r i p t i o n 
and t r a n s p o r t a t i o n expenses not excluded i n t h e p r e v i o u s paragraph i s 
a p p r o p r i a t e under t h e c i r c u m s t a n c e s . C o n s i d e r i n g c l a i m a n t ' s 
s t a t e m e n t o f s e r v i c e s and t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6), 
we assess an a s s o c i a t e d a t t o r n e y fee of $300. 

P e n a l t i e s and A t t o r n e y Fees f o r t h e Employer's Delay i n D i s c l o s i n g 
M e d i c a l and Other I n f o r m a t i o n t o Claimant 

P e n a l t i e s and a t t o r n e y fees may be assessed a g a i n s t a 
c a r r i e r which "unreasonably r e s i s t s t h e payment of compensation." 
ORS 656.262(10); 656.382(1). F a i l u r e of a c a r r i e r t o d i s c l o s e 
documents p e r t a i n i n g t o a c l a i m w i t h i n 15 days of a demand by t h e 
c l a i m a n t may be c o n s i d e r e d unreasonable d e l a y or r e f u s a l under ORS 
656.262(10). OAR 438-07-015(2); Morgan v. Stimson Lumber Co., 288 Or 
595, 604 ( 1 9 8 0 ) . 

The r e c o r d e s t a b l i s h e s t h a t t h e employer d i d not comply 
w i t h c l a i m a n t ' s demands f o r d i s c l o s u r e w i t h i n 15 days. C o n s i d e r i n g 
c l a i m a n t ' s statement of s e r v i c e s and t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(6), we conclude t h a t an a t t o r n e y f e e of $100 i s 
a p p r o p r i a t e on t h i s i s s u e . A p e n a l t y would a l s o be a p p r o p r i a t e , but 
a f u l l 25 p e r c e n t p e n a l t y has a l r e a d y been assessed on a l l 
compensation due on t h i s c l a i m under the p r e v i o u s s e c t i o n o f our 
o r d e r . See Rob Cohen, 39 Van N a t t a 649, 652 ( 1 9 9 7 ) ; Marlene W. 
R i t c h i e , 37 Van N a t t a 1088, 1097 ( 1 9 8 5 ) . 

P e n a l t i e s and A t t o r n e y Fees f o r t h e Employer's A l l e g e d F a i l u r e t o 
Submit Complete Medical I n f o r m a t i o n t o t h e E v a l u a t i o n D i v i s i o n 

Under t h e law i n e f f e c t a t t h e time of the May 1986 
D e t e r m i n a t i o n Order, a c a r r i e r had a d u t y t o submit c l a i m s f o r 
permanently d i s a b l i n g c o n d i t i o n s t o t h e E v a l u a t i o n D i v i s i o n f o r 
c l o s u r e w i t h c o p i e s of " a l l m e d i c a l r e p o r t s and r e p o r t s of v o c a t i o n a l 
r e h a b i l i t a t i o n agencies or c o u n s e l o r s . " Former ORS 656.268(2). 
F a i l u r e t o submit complete i n f o r m a t i o n t o t h e E v a l u a t i o n D i v i s i o n can 
be c o n s i d e r e d unreasonable r e s i s t a n c e t o t h e payment of compensation 
i f t h e f a i l u r e r e s u l t s i n the premature c l o s u r e o f a c l a i m which 
d e l a y s r e c e i p t o f temporary d i s a b i l i t y compensation o t h e r w i s e due. 
F l o r a Pelcha, 34 Van N a t t a 1141, 1144 ( 1 9 8 2 ) . 

The r e c o r d i n d i c a t e s t h a t t h e employer s u b m i t t e d a l l 
m e d i c a l and v o c a t i o n a l r e p o r t s i n i t s possession t o t h e E v a l u a t i o n 
D i v i s i o n when i t s u b m i t t e d c l a i m a n t ' s second low back c l a i m f o r 
c l o s u r e on or about A p r i l 10, 1986. Dr. K e i z e r ' s c h a r t n o t e o f 
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A p r i l 23, 1986 and h i s r e p o r t of May 6, 1986 were not i n e x i s t e n c e a t 
t h a t t i m e and c o u l d not have been s u b m i t t e d by t h e employer. There 
i s no evidence t o i n d i c a t e t h a t e i t h e r Dr. K e i z e r ' s c h a r t notes or 
h i s May 6 r e p o r t reached t h e employer i n ti m e f o r i t t o submit them 
t o t h e E v a l u a t i o n D i v i s i o n b e f o r e t h e issuance o f the 
May 9 D e t e r m i n a t i o n Order. A f t e r t h e E v a l u a t i o n D i v i s i o n s e t a s i d e 
the D e t e r m i n a t i o n Order, t h e employer p r o m p t l y resumed payment of 
temporary d i s a b i l i t y compensation. Under these c i r c u m s t a n c e s , we 
conclude t h a t t h e employer d i d not v i o l a t e i t s d u t i e s under former 
ORS 656.268 .and t h a t no p e n a l t y or a s s o c i a t e d a t t o r n e y f e e are 
w a r r a n t e d . 

ORDER 

The Referee's o r d e r dated December 9, 1986 i s a f f i r m e d i n 
p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . Those p o r t i o n s o f t h e 
or d e r t h a t assessed a p e n a l t y f o r t h e d i s c l o s u r e v i o l a t i o n and a 
p e n a l t y and a t t o r n e y f e e f o r t h e premature c l o s u r e of c l a i m a n t ' s 
February 1985 low back c l a i m are r e v e r s e d . That p o r t i o n o f t h e o r d e r 
which assessed a p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e 
t o accept or deny m e d i c a l expenses a s s o c i a t e d w i t h c l a i m a n t ' s low 
back c o n d i t i o n i s m o d i f i e d . I n l i e u of t h e p e n a l t y assessed by t h e 
Referee, c l a i m a n t i s awarded a p e n a l t y of 25 p e r c e n t o f a l l o f t h e 
medi c a l expenses s p e c i f i e d e a r l i e r i n our o r d e r . I n l i e u o f t h e 
a t t o r n e y f e e awarded by the' Referee, c l a i m a n t ' s . a t t o r n e y i s awarded 
an a t t o r n e y f e e of $300. The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

JOSEPH L. BUTTERFIELD, Claimant WCB 86-16247 
P h i l i p H. Garrpw, Claimant's Attorney September 30, 1988 
Rick Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Peterson's o r d e r 
t h a t : ( 1 ) a f f i r m e d an award by D e t e r m i n a t i o n Order o f 20 p e r c e n t 
(38.4 degrees) scheduled permanent d i s a b i l i t y f o r l o s s of use or 
f u n c t i o n o f t h e r i g h t arm; and ( 2 ) d e c l i n e d t o assess a p e n a l t y 
and a t t o r n e y f ee f o r the SAIF C o r p o r a t i o n ' s a l l e g e d unreasonable 
de l a y i n pa y i n g permanent p a r t i a l d i s a b i l i t y . 

ISSUES 

On re v i e w , t he i s s u e s are e x t e n t of scheduled permanent 
d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS 

We adopt the "Facts" found by the Referee, w i t h t h e 
e x c e p t i o n of h i s f i n d i n g t h a t " t he i n s u r e r ' s r e c o r d s i n d i c a t e t h a t 
i t . . . m a i l e d a check t o the c l a i m a n t " on February 10, 1986. We 
a l s o make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s of f a c t . 

Claimant has l i v e d a t t h e same address i n Bend f o r 
n e a r l y t e n y e a r s . He f i n a l l y r e c e i v e d payment of h i s permanent 
d i s a b i l i t y award i n February 1987. At the t i m e of h e a r i n g , t h e 
f i r s t check p r i n t e d i n February 1986 had not been cashed. SAIF 
o f f e r e d no e x p l a n a t i o n as t o what happened t o t h a t check, or t o 
any check, a f t e r i t was p r i n t e d . 

A f t e r de novo review of the r e c o r d , we are persuaded 
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t h a t SAIF d i d not d e p o s i t t h e February 1986 b e n e f i t check i n the 
U.S. M a i l , c o r r e c t l y addressed t o c l a i m a n t . We f u r t h e r f i n d t h a t 
t h i s f a i l u r e was due t o an a d m i n i s t r a t i v e o v e r s i g h t r a t h e r than 
any d e l i b e r a t e a c t i o n on SAIF's p a r t . 

CONCLUSIONS AND OPINION 

We adopt t h e Referee's o p i n i o n i n s o f a r as i t p e r t a i n s t o 
t h e e x t e n t o f permanent d i s a b i l i t y i s s u e . 

I n r e g a r d t o th e p e n a l t y and a t t o r n e y f e e i s s u e , t h e 
Referee found t h a t SAIF had ma i l e d an award check t o c l a i m a n t on 
February 10, 1986. Consequently, he d e c l i n e d t o assess a p e n a l t y 
and a t t o r n e y f e e . As noted above, we d i s a g r e e w i t h t h e Referee's 
f i n d i n g t h a t SAIF t i m e l y m a i l e d t h e February 1986 check. 
F u r t h e r m o r e , we conclude t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y 
and a t t o r n e y f e e f o r SAIF's f a i l u r e t o do so. A c c o r d i n g l y , we 
re v e r s e t h e Referee on t h i s i s s u e . 

Compensation awarded by a D e t e r m i n a t i o n Order i s due no 
l a t e r than 30 days a f t e r t h e date of t h a t o r d e r . OAR 
43 6 - 6 0 - 1 5 0 ( 5 ) ( a ) . B e n e f i t s are deemed p a i d when d e p o s i t e d i n t h e 
U.S. M a i l addressed t o the l a s t known address of t h e worker. OAR 
436-60-150. I f an i n s u r e r unreasonably d e l a y s payment o f 
compensation, i t i s l i a b l e f o r an a d d i t i o n a l amount, up t o 25 
pe r c e n t of the amounts then due, p l u s a reasonable a t t o r n e y f e e . 
ORS. 656.262(10). Claimant i s e n t i t l e d t o a p e n a l t y f o r l a t e 
payment of compensation when the i n s u r e r does not p r o v i d e a 
reasonable e x p l a n a t i o n f o r t h e de l a y . See George J. K o v a r i k , 38 
Van N a t t a 1381 (1 9 8 6 ) . 

As 'discussed above, we are not persuaded t h a t SAIF 
ma i l e d the February 1986 check i n a t i m e l y manner, p r o p e r l y 
addressed t o c l a i m a n t a t h i s l a s t known address. The evidence 
s u b m i t t e d by SAIF merely e s t a b l i s h e s t h a t a check was p r i n t e d on 
February 10, 1986. SAIF cannot account f o r the check a f t e r t h a t 
p o i n t , and has s u b m i t t e d no evidence r e g a r d i n g i t s normal 
procedure f o r h a n d l i n g checks p r i o r t o m a i l i n g . Moreover, t he 
evidence f a i l s t o e s t a b l i s h t h a t t h e check p r i n t e d on 
February 10, 1986 was p r o p e r l y addressed t.o c l a i m a n t . 

F i n a l l y , SAIF has not p r o v i d e d a reasonable e x p l a n a t i o n 
f o r i t s d e l a y i n m a i l i n g c l a i m a n t ' s b e n e f i t check. A c c o r d i n g l y , 
we conclude t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e . I n d e t e r m i n i n g an a p p r o p r i a t e p e n a l t y and f e e , 
however, we are m i n d f u l t h a t SAIF's conduct was u n i n t e n t i o n a l . We 
a l s o note t h a t SAIF p r o m p t l y i s s u e d a d u p l i c a t e check when i t was 
n o t i f i e d of the problem. Under these c i r c u m s t a n c e s , we conclude 
t h a t a 15 p e r c e n t p e n a l t y i s a p p r o p r i a t e . 

ORDER 

The Referee's order dated J u l y 1 , 1987 i s re v e r s e d i n 
p a r t . The SAIF C o r p o r a t i o n i s d i r e c t e d t o pay c l a i m a n t a p e n a l t y 
equal t o 15 pe r c e n t o f the permanent p a r t i a l d i s a b i l i t y award due 
under t h e D e t e r m i n a t i o n Order i s s u e d January 30, 1986. Claimant's 
a t t o r n e y i s awarded a $350 assessed f e e c o n c e r n i n g t h e p e n a l t y 
i s s u e . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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PATRICIA G. FLORY, Claimant WCB 86-04802 
Pitch e r & Wright, Claimant's Attorneys September 30, 1988 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review o f Referee F i n k ' s o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
her. l e f t w r i s t c o n d i t i o n . On r e v i e w , the i s s u e i s a g g r a v a t i o n . 
We a f f i r m t h e ord e r of t h e Referee. 

FINDINGS OF FACT 

Cl a i m a n t , 34, s u f f e r e d a compensable i n j u r y t o her l e f t 
w r i s t on A p r i l 4, 1985 when she s l i p p e d and f e l l w h i l e w o r k i n g as 
a w a i t r e s s . She i m m e d i a t e l y sought t r e a t m e n t . She r e c e i v e d 
t r e a t m e n t f o r t h e next s i x months from Dr. S t a v e r , which i n c l u d e d 
m e d i c a t i o n , r e s t and p h y s i c a l t h e r a p y . Claimant was found 
m e d i c a l l y s t a t i o n a r y i n September 1985, and her c l a i m c l o s e d w i t h 
no award of permanent d i s a b i l i t y . 

C laimant was r e l e a s e d t o f u l l t i m e work by Dr. Staver i n 
August 1985. S h o r t l y t h e r e a f t e r , however, she was h o s p i t a l i z e d 
f o r emergency s u r g e r y , and l e f t her j o b i n r e l a t i o n t o t h a t 
s u r g e r y . She d i d not work again u n t i l December 1985 when she took 
a j o b as a b a r t e n d e r i n a p i z z a p a r l o r . 

On December 16, 1985, c l a i m a n t sought t r e a t m e n t f r o m 
Dr. Spina, o r t h o p e d i s t , f o r p a i n f u l s w e l l i n g i n her l e f t w r i s t . 
He diagnosed a p o s t - t r a u m a t i c g a n g l i o n c y s t . I n subsequent 
r e p o r t s , Dr. Spina would not say w i t h c e r t a i n t y t h a t t h e c y s t 
r e s u l t e d from c l a i m a n t ' s f a l l but f e l t t h a t i t was " l i k e l y so." 
He t r e a t e d c l a i m a n t w i t h c o r t e s o n e i n j e c t i o n s and p r e s s u r e 
bandages, w i t h o n l y temporary r e l i e f . He sought a p p r o v a l from t h e 
i n s u r e r f o r s u r g e r y t o remove t h e c y s t . The i n s u r e r denied t h e 
request and the a g g r a v a t i o n c l a i m as not r e s u l t i n g from t h e 
compensable i n j u r y . 

Claimant was e v a l u a t e d by two o t h e r d o c t o r s . On 
February 18, 1986, Dr. Gripekoven diagnosed a g a n g l i o n which he 
r e l a t e d t o her second employment. On May 13, 1986, Dr. Nye found 
c l a i m a n t had s l i g h t s o f t s w e l l i n g near her r a d i a l a r t e r y , which he 
f e l t c o u l d i n d i c a t e a s m a l l u n d e r l y i n g g a n g l i o n c y s t . He found i t 
" p o s s i b l e " t h a t t h e c y s t was secondary t o t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o prove a g g r a v a t i o n , c l a i m a n t has t h e burden 
o f p r o v i n g t h a t her c u r r e n t c o n d i t i o n i s more p r o b a b l y t h a n not a 
d i r e c t e f f e c t of her p r e v i o u s compensable i n j u r y . Bradshaw v. 
SAIF, 69 Or App 587 (1 9 8 4 ) . Her t e s t i m o n y may be p r o b a t i v e . 
However, where the med i c a l q u e s t i o n i s complex, t h e r e must be 
competent m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 
Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper, 76 Or App 105 ( 1 9 8 5 ) . 

Claimant r e c e i v e d t r e a t m e n t from Dr. Staver f o r her 
accepted i n j u r y t o her w r i s t . H i s c h a r t notes c o n t a i n no 
r e f e r e n c e t o a lump, bump or c y s t . The o n l y r e l e v a n t note i s t o 
some tenderness a t the s i t e where t he c y s t l a t e r developed. Thus, 
th e t e m p o r a l l i n k between t h e i n j u r y and t h e appearance o f t h e 
c y s t i s weakened. When asked l a t e r , Dr. Staver o p i n e d t h a t 
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g a n g l i o n c y s t s c e r t a i n l y can be caused by trauma but acknowledged 
t h a t c l a i m a n t d i d not appear t o have one when he t r e a t e d h er. 

Claimant began t r e a t m e n t w i t h another o r t h o p e d i s t , 
Dr. Spina, when her c y s t developed. I n h i s i n i t i a l r e p o r t , he 
r e f e r r e d t o i t as a " p o s t - t r a u m a t i c g a n g l i o n c y s t . " Yet, h i s 
subsequent r e p o r t s were f a r more e q u i v o c a l . He wrote t h a t he was 
"unable t o d e f i n i t i v e l y s t a t e whether" t he c y s t r e s u l t e d from t h e 
i n j u r y . Dr. Spina f u r t h e r concluded t h a t " g a n g l i o n c y s t s can 
a r i s e spontaneously or as a r e s u l t of i n j u r y . [ C l a i m a n t ] f e e l s 
t he problem i s on the b a s i s of her i n j u r y and I have no reason t o 
e i t h e r doubt t h i s or support t h i s c l a i m . I . . . must remain an 
e n t i r e l y i m p a r t i a l o b s e r v e r . " His s t r o n g e s t o p i n i o n was t h a t t h e 
c y s t was " l i k e l y " a r e s u l t o f her f a l l . 

C laimant was a l s o e v a l u a t e d by Dr. Nye, a hand surgeon.. 
He opined t h a t most g a n g l i o n s are i d i o p a t h i c . The p o r t i o n of h i s 
d i a g n o s i s most h e l p f u l t o c l a i m a n t was t h a t i t was " p o s s i b l e " t h a t 
she had a s m a l l g a n g l i o n c y s t and " p o s s i b l e " t h a t t h e c y s t c o u l d 
be secondary t o a f a l l . 

C l a imant's p h y s i c i a n need not use magic words t o prove a 
ca u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . McClendon v. Nabisco Brands, 77 Or App 412 
(1 9 8 6 ) . However, c l a i m a n t must prove more tha n j u s t t h e 
p o s s i b i l i t y of cau s a l c o n n e c t i o n . Gormley v. SAIF, 52 Or App 1055 
(1 9 8 1 ) . We must conclude, based on t h i s r e c o r d , t h a t t h e med i c a l 
evidence does not e s t a b l i s h w i t h reasonable c e r t a i n t y t h a t 
c l a i m a n t ' s c y s t i s c a u s a l l y connected t o her A p r i l 1985 i n j u r y . 

ORDER 

The Referee's o r d e r dated A p r i l 23, 1987 i s a f f i r m e d . 

THOMAS E. HARRISON, Claimant WCB 85-03239 & 86-10283 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys September 30, 1988 
Nelson, et a l . , Defense Attorneys Order on Review 
A l i c e M. B a r t e l t , Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r 

L i b e r t y Northwest Insurance C o r p o r a t i o n r e q u e s t s r e v i e w of 
t h a t p o r t i o n of Referee Galton's order which s e t as i d e i t s d e n i a l o f 
c l a i m a n t ' s c l a i m f o r a l e f t shoulder i n j u r y . The s o l e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant a l l e g e d l y i n j u r e d h i s l e f t s h oulder a t work on 
January 10, 1985 w h i l e s c r a p i n g up grease f o r t h e employer. A week 
l a t e r , he saw Dr. Fowler, a pulmonary disease s p e c i a l i s t , w i t h 
c o m p l a i n t s of l e f t s houlder p a i n r a d i a t i n g t h r o u g h t h e l e f t arm and 
hand. The i n i t i a l d i a g n o s i s was m u s c u l o s k e l e t a l s t r a i n . Claimant 
was taken o f f work and t r e a t e d c o n s e r v a t i v e l y . 

Three days p r i o r t o t h i s a l l e g e d i n d u s t r i a l i n j u r y , 
c l a i m a n t was i n v o l v e d i n a noncompensable car a c c i d e n t , t h e impact o f 
which "dropped" him from h i s seat t o t h e f l o o r of t h e v e h i c l e . 
Claimant d i d not s u s t a i n any s i g n i f i c a n t i n j u r y , a s i d e from a " s t i f f 
neck" r e l a t i n g t o a t w o - y e a r - o l d neck i n j u r y . The p o l i c e t r a f f i c 
c o l l i s i o n r e p o r t i n d i c a t e d o n l y t h a t c l a i m a n t had a t w o - y e a r - o l d neck 
i n j u r y . Claimant d i d not seek medical a t t e n t i o n a f t e r t h e a c c i d e n t . 
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D u r i n g t h e two years f o l l o w i n g t h e a l l e g e d i n d u s t r i a l 
i n j u r y , c l a i m a n t was examined by a number of p h y s i c i a n s , most of whom 
agreed t h a t c l a i m a n t ' s d i a g n o s i s was l e f t b i c e p s t e n d i n i t i s and 
t r i c e p s t e n d i n i t i s . Claimant never i n f o r m e d these p h y s i c i a n s of t h e 
car a c c i d e n t i n January 1985. 

Claimant f i l e d h i s c l a i m f o r a l e f t s h o u l d e r i n j u r y on 
January 16, 1985. The i n s u r e r denied t h e c l a i m on January 30, 1985. 

We f i n d t h a t c l a i m a n t s u s t a i n e d an i n d u s t r i a l i n j u r y t o h i s 
l e f t s h o u l d e r on January 10, 1985 and t h a t t h e i n j u r y r e q u i r e d 
m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

CONCLUSIONS AND OPINION 

The Referee set aside t h e L i b e r t y Northwest's d e n i a l o f t h e 
l e f t s h o u l d e r i n j u r y c l a i m , f i n d i n g s u f f i c i e n t evidence t o su p p o r t 
c l a i m a n t ' s a l l e g a t i o n t h a t he s u s t a i n e d an i n d u s t r i a l i n j u r y t o h i s 
l e f t s h o u l d e r . We agree. 

Claimant bears t h e burden of p r o v i n g by a preponderance of 
the evidence t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s 
d i s a b i l i t y or need f o r m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 
288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser Company, 88 Or App 375, 
378 ( 1 9 8 7 ) . Here, t h e c e n t r a l q u e s t i o n i s whether c l a i m a n t ' s l e f t 
s h o u l d e r c o n d i t i o n r e s u l t e d from t h e noncompensable car a c c i d e n t , 
r a t h e r than t h e a l l e g e d i n d u s t r i a l i n j u r y . 

Of a l l t h e p h y s i c i a n s who examined c l a i m a n t f o r h i s 
sho u l d e r c o n d i t i o n , o n l y Dr. Fowler i s s u e d medical o p i n i o n s on 
c a u s a t i o n w i t h knowledge t h a t c l a i m a n t had been i n v o l v e d i n a car 
a c c i d e n t on January 7, 1985. L i b e r t y Northwest sent Fowler a copy o f 
the p o l i c e t r a f f i c c o l l i s i o n r e p o r t on t h a t a c c i d e n t , which i n d i c a t e d 
o n l y t h a t c l a i m a n t had a t w o - y e a r - o l d neck i n j u r y . Based on t h a t 
r e p o r t , Fowler opined t h a t the car a c c i d e n t c o u l d have caused a 
derangement o f t h e c e r v i c a l s p i n e and t h e presence of p a i n w i t h 
extreme a n t e r i o r f l e x i o n o f t h e l e f t s h o u l d e r . However, he f e l t i t 
" u n l i k e l y " t h a t t h e a c c i d e n t and a s s o c i a t e d neck i n j u r y was 
r e s p o n s i b l e f o r t h e tenderness i n th e muscles along t h e l e f t s c a p u l a 
( s h o u l d e r b l a d e ) , which he noted d u r i n g h i s January 17, 1985 
ex a m i n a t i o n of c l a i m a n t . Fowler then a p p a r e n t l y r e v e r s e d h i s o p i n i o n 
a t a p o s t - h e a r i n g d e p o s i t i o n , d u r i n g which he t e s t i f i e d t h a t , i f he 
had known of t h e car a c c i d e n t d u r i n g t h e January 17, 1985 
e x a m i n a t i o n , he would have a s c r i b e d t h e l e f t s h o u l d e r c o n d i t i o n t o 
the a c c i d e n t r a t h e r than work a c t i v i t i e s . 

We are not persuaded by Dr. Fowler's o p i n i o n f o r two 
reasons. F i r s t , t h e t r a f f i c c o l l i s i o n r e p o r t upon which he based h i s 
o p i n i o n documented o n l y a t w o - y e a r - o l d neck i n j u r y . The r e p o r t 
p r o v i d e d no f a c t u a l b a s i s f o r Fowler's c o n c l u s i o n t h a t t h e a c c i d e n t 
r e s u l t e d i n t h e l e f t s h o u l d e r c o n d i t i o n f o r which c l a i m a n t sought 
t r e a t m e n t . That c o n c l u s i o n was s p e c u l a t i v e , and we d i s c o u n t i t s 
p e r s u a s i v e n e s s a c c o r d i n g l y . Secondly, a f t e r i n i t i a l l y o p i n i n g t h a t 
t he car a c c i d e n t c o u l d not have caused some of t h e symptoms he noted 
d u r i n g t h e i n i t i a l e x a m i n a t i o n , Fowler r e v e r s e d h i s o p i n i o n a t t h e 
d e p o s i t i o n w i t h o u t e x p l a n a t i o n . There was no new i n f o r m a t i o n which 
j u s t i f i e d Fowler's r e v e r s a l o f o p i n i o n . Consequently, t h e 
per s u a s i v e n e s s o f h i s o p i n i o n i s f u r t h e r d i m i n i s h e d . 

Given t h e l a c k o f p e r s u a s i v e m e d i c a l e v i d e n c e , we r e l y 
i n s t e a d on c l a i m a n t ' s c r e d i b l e t e s t i m o n y . Claimant t e s t i f i e d t h a t he 
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f e l t something "pop" i n h i s l e f t shoulder d u r i n g work a c t i v i t i e s , and 
sought m e d i c a l a t t e n t i o n when symptoms i n t h e l e f t s h o u l d e r and arm 
worsened. A l t h o u g h c l a i m a n t d i d not i n f o r m h i s p h y s i c i a n s of the car 
a c c i d e n t , we are persuaded t h a t h i s f a i l u r e t o do so was reasonable 
i n l i g h t of h i s t e s t i m o n y t h a t t h e a c c i d e n t was minor and d i d not 
r e s u l t i n any s i g n i f i c a n t i n j u r y . We conclude t h a t c l a i m a n t has 
proven by a preponderance of t h e evidence t h a t he s u s t a i n e d an 
i n d u s t r i a l i n j u r y and t h a t t h e i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s 
d i s a b i l i t y and need f o r medical t r e a t m e n t . 

ORDER 

The Referee's order dated A p r i l 14, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed f ee of $900, t o be p a i d by 
L i b e r t y Northwest Insurance C o r p o r a t i o n . 

RAUL A. HERRERA, Claimant WCB 86-15787 & 86-15786 
Pozzi, et a"!., Claimant's Attorneys September 30, 1988 
Daryl E. K l e i n , Defense Attorney Order on Review 
Acker, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and Johnson. 

L i b e r t y Northwest Insurance Company ( " L i b e r t y 
N o rthwest") r e q u e s t s review of those p o r t i o n s of Referee 
Lawrence's order t h a t : ( 1 ) s e t as i d e i t s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a back c o n d i t i o n ; (2) upheld t h e 
s e l f - i n s u r e d employer's ("Crown Z e l l e r b a c h " ) m e d i c a l s e r v i c e s and 
a g g r a v a t i o n d e n i a l f o r t h e same c o n d i t i o n ; and ( 3 ) awarded 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . 

The Board re v e r s e s on the is s u e of r e s p o n s i b i l i t y , but 
a f f i r m s on the i s s u e of a t t o r n e y f e e s . 

ISSUES 

1. Whether c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
t r e a t m e n t i s compensable. 

2. Whether c l a i m a n t s u f f e r e d a "new i n j u r y " i n August 
1986, t h e r e b y s h i f t i n g r e s p o n s i b i l i t y f o r h i s c u r r e n t m e d i c a l 
t r e a t m e n t from Crown Z e l l e r b a c h t o L i b e r t y Northwest. 

3. Whether the Referee c o r r e c t l y awarded c l a i m a n t ' s 
a t t o r n e y an i n s u r e r - p a i d a t t o r n e y f e e . 

FINDINGS OF FACT 

Cl a i m a n t , 36 a t h e a r i n g , compensably i n j u r e d h i s back i n 
August 1977, w h i l e w o r k i n g f o r Crown Z e l l e r b a c h as a l a b o r e r . Two 
months l a t e r , he r e p o r t e d t o Dr. Hazel, o r t h o p e d i s t , w i t h 
c o m p l a i n t s o f back p a i n and r a d i c u l o p a t h y i n t o t h e l e f t lower 
e x t r e m i t y . A f t e r an u n s u c c e s s f u l course of c o n s e r v a t i v e 
t r e a t m e n t , c l a i m a n t underwent a lumbar laminectomy and diskectomy 
i n December 1977. 

Due t o c o n t i n u e d low back and r i g h t b u t t o c k p a i n , 
c l a i m a n t underwent a repeat myelogram i n March 1978. A l t h o u g h t h e 
myelogram r e s u l t s showed a p a r t i a l b l o c k a t L4-5, c l a i m a n t was not 
co n s i d e r e d a good c a n d i d a t e f o r f u r t h e r s u r g e r y . A few months 
l a t e r , Hazel noted a r e c u r r e n c e o f c l a i m a n t ' s r i g h t l e g and 
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b u t t o c k s p a i n . T h e r e a f t e r , c l a i m a n t underwent t h e r a p y and 
t r e a t m e n t a t two p a i n c l i n i c s . I n November 1979, c l a i m a n t was 
rexamined by Hazel f o r c o m p l a i n t s of p a i n i n t h e neck, back, and 
t e s t i c l e s . 

I n December 1979, a D e t e r m i n a t i o n Order awarded c l a i m a n t 
10 p e r c e n t unscheduled permanent d i s a b i l i t y . By s t i p u l a t i o n , h i s 
t o t a l award was i n c r e a s e d t o 40 p e r c e n t . 

I n October 1983, c l a i m a n t began t o t r e a t w i t h Dr. 
Chester, o r t h o p e d i s t . Chester diagnosed a d e t e r i o r a t i o n of t h e 
L5-S1 d i s k space. Consequently, Crown Z e l l e r b a c h reopened 
c l a i m a n t ' s c l a i m . 

A D e t e r m i n a t i o n Order i s s u e d i n May 1984, awarding no 
a d d i t i o n a l unscheduled permanent d i s a b i l i t y . A s t i p u l a t i o n 
i n c r e a s e d c l a i m a n t ' s t o t a l award t o 70 p e r c e n t . 

Claimant began w o r k i n g as a c a r p e n t e r f o r L i b e r t y 
N orthwest's i n s u r e d i n November 1985. A p p a r e n t l y due t o poor 
b u s i n e s s , he i n i t i a l l y worked f o r o n l y a s h o r t p e r i o d . I n A p r i l 
1986, he resumed n e a r l y f u l l t i m e work. His back p a i n i n c r e a s e d 
i n August 1986, w h i l e a t t e m p t i n g t o a v o i d a f a l l i n g p l a n k . A few 
weeks l a t e r , he sought t r e a t m e n t from Dr. W i l s o n , o r t h o p e d i s t . 
Wilson noted low back p a i n w i t h r a d i c u l o p a t h y i n t o the g r o i n and 
l e g s . He s t a r t e d c l a i m a n t on a program of p h y s i c a l t h e r a p y and 
took him o f f work. Claimant has not worked s i n c e t h a t t i m e . 

T h e r e a f t e r , c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m a g a i n s t 
Crown Z e l l e r b a c h and a "new i n j u r y " c l a i m a g a i n s t L i b e r t y 
N o r t h w e s t . Crown Z e l l e r b a c h t i m e l y denied reopening c l a i m a n t ' s 
1977 c l a i m f o r an a g g r a v a t i o n . L i b e r t y Northwest a p p a r e n t l y never 
i s s u e d a d e n i a l . 

I n September 1986, Dr. W i l s o n r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g from n o t h i n g more than an e x a c e r b a t i o n of h i s p r i o r 
symptoms. L a t e r , i n response t o a h i s t o r y p r o v i d e d by Crown 
Z e l l e r b a c h ' s a t t o r n e y , Wilson s t a t e d t h a t t h e August 1986 i n j u r y 
had r e s u l t e d i n a worsening of h i s u n d e r l y i n g c o n d i t i o n . 

Claimant was next examined by a p a n e l of d o c t o r s a t t h e 
O r t h o p a e d i c C o n s u l t a n t s i n November 1986. I n c l u d e d on t h e p a n e l 
was Dr. Brown, o r t h o p e d i s t . The C o n s u l t a n t s r e p o r t e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s a t L i b e r t y Northwest's i n s u r e d had not 
i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t d i s a b i l i t y . 

The f o l l o w i n g month, c l a i m a n t was examined by t h e 
Western M e d i c a l C o n s u l t a n t s . The C o n s u l t a n t s were "unable" t o 
p r o v i d e an o p i n i o n c o n c e r n i n g whether t h e August 1986 i n j u r y 
r e s u l t e d i n mere i n c r e a s e d symptoms or a worsening o f c l a i m a n t ' s 
u n d e r l y i n g back c o n d i t i o n . 

I n January 1986, Dr. Brown reviewed t h e Western M e d i c a l 
C o n s u l t a n t s ' r e p o r t and concluded t h a t c l a i m a n t ' s August 1986 
i n j u r y had r e s u l t e d i n a "worsening of h i s u n d e r l y i n g back 
co n d i t i o n . " 

That same month, Dr. Chester opined t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s August 1977 i n j u r y . 

At t h e h e a r i n g , L i b e r t y Northwest's a t t o r n e y conceded 
t h e i s s u e of c o m p e n s a b i l i t y , but not r e s p o n s i b i l i t y . Crown 
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Z e l l e r b a c h ' s a t t o r n e y c o nceded n e i t h e r t h e i s s u e o f c o m p e n s a b i l i t y 
n o r r e s p o n s i b i l i t y . 

C l a i m a n t e x p e r i e n c e d c o n t i n u i n g back p r o b l e m s f o l l o w i n g 
h i s c o m p e n s a b l e 1977 i n j u r y . 

The 1977 i n j u r y r e m a i n s a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s . 

I n A u g u s t 1986, c l a i m a n t s u f f e r e d i n c r e a s e d back p a i n 
and s i m i l a r symptoms t o t h o s e he had e x p e r i e n c e d e a r l i e r . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The R e f e r e e a n a l y z e d t h i s case as i n v o l v i n g s o l e l y an 
i s s u e o f r e s p o n s i b i l i t y b e t w e e n t h e two i n s u r e r s . I n o u r v i e w , 
h o w e v e r , t h i s case p r e s e n t s i s s u e s o f b o t h c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . Crown Z e l l e r b a c h ' s d e n i a l d i d n o t c o n c e d e t h e 
i s s u e o f c o m p e n s a b i l i t y n o r d i d i t s a t t o r n e y a t t h e h e a r i n g . 
A c c o r d i n g l y , t h e t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . I f 
c o m p e n s a b i l i t y i s s a t i s f i e d , t h e n t h e t r i e r o f f a c t must p r o c e e d 
t o a d d r e s s t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF , 303 Or 
493, 498-99 ( 1 9 8 7 ) . 

H e r e , c l a i m a n t ' s a g g r a v a t i o n r i g h t s u n d e r ORS 656.273 
had e x p i r e d p r i o r t o t h e f i l i n g o f h i s a g g r a v a t i o n c l a i m w i t h 
Crown Z e l l e r b a c h . T h e r e f o r e , we l a c k j u r i s d i c t i o n on B o a r d r e v i e w 
t o c o n s i d e r w h e t h e r c l a i m a n t s u s t a i n e d a co m p e n s a b l e a g g r a v a t i o n 
o f h i s 1977 i n j u r y . See ORS 656.278. We r e t a i n j u r i s d i c t i o n , 
h o w e v e r , t o c o n s i d e r w h e t h e r c l a i m a n t ' s 1977 i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . See ORS 
6 5 6 . 2 4 5 ( 1 ) . F u r t h e r , i n a s m u c h as L i b e r t y N o r t h w e s t ' s a t t o r n e y 
c o n c e d e d t h e i s s u e o f c o m p e n s a b i l i t y , we need n o t c o n s i d e r w h e t h e r 
c l a i m a n t s u s t a i n e d a co m p e n s a b l e c l a i m w h i l e w o r k i n g f o r i t s 
i n s u r e d . 

A w o r k e r i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such 
p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f t h e r e c o v e r y 
r e q u i r e s . " ORS 6 5 6 . 2 4 5 ( 1 ) . M e d i c a l s e r v i c e s a r e co m p e n s a b l e so 
l o n g as t h e y a r e r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d i n t h e 
t r e a t m e n t o f t h e i n j u r y . James v. Kemper I n s u r a n c e Co., 81 Or App 
80 ( 1 9 8 6 ) . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he " a l w a y s " e x p e r i e n c e d 
back p r o b l e m s f o l l o w i n g h i s c o m p e n s a b l e 1977 i n j u r y . A l t h o u g h h i s 
p a i n i n c r e a s e d i n A u g u s t 1986, he b e l i e v e d t h a t i t was g e n e r a l l y 
i n t h e "same a r e a . " 

The m e d i c a l e v i d e n c e i n t h i s case i s d i v i d e d . Dr. 
C h e s t e r u n e q u i v o c a l l y o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
c a u s a l l y r e l a t e d t o h i s 1977 i n j u r y , s t a t i n g , i n t e r a l i a : 

"My f i n d i n g s a r e such t h a t t h e [ c l a i m a n t ] 
does n o t have any s i g n s o f new i n j u r y , n o r 
s i g n s o f a m a t e r i a l l y w o r s e n e d c o n d i t i o n . 
I , t h e r e f o r e , f e e l t h a t he has s u s t a i n e d an 
a g g r a v a t i n g i n j u r y and t h a t t h i s r e f l e c t s 
back t o t h e i n j u r y o f 1977 as t h e b a s i c 
s o u r c e f o r t h i s [ c l a i m a n t ' s ] o n - g o i n g 
p r o b l e m s . " -1283-



Chester began t r e a t i n g c l a i m a n t i n 1983. Weiland v. SAIP, 64 Or 
App 810, 814 ( 1 9 8 3 ) . Moreover, Chester was the o n l y p h y s i c i a n t o 
observe c l a i m a n t a t t h e c r i t i c a l t i m es both b o t h b e f o r e and a f t e r 
h i s i n c r e a s e d p a i n i n August 1986. Kienow's Food S t o r e s v. 
L y s t e r , 79 Or App 416, 421 ( 1 9 8 6 ) . 

U n l i k e Dr. Chester, Drs. W i l s o n and Dr. Brown a l t e r e d 
t h e i r o p i n i o n s . I n September 1986, Wilson o p i n e d , i n t e r a l i a : 

" I have been t r e a t i n g [ c l a i m a n t ] f o r some 
two weeks. His h i s t o r y i s a long one and I 
c e r t a i n l y cannot s t a t e t h a t h i s c u r r e n t 
i n j u r y i s any more than an e x a c e r b a t i o n of 
p r e v i o u s problems." 

A few months l a t e r , W i l s o n changed h i s o p i n i o n based upon a 
m e d i c a l h i s t o r y s e t f o r t h i n a l e t t e r from c l a i m a n t ' s a t t o r n e y . 
A l t h o u g h n o t i n g t h a t c l a i m a n t ' s symptoms were "very s i m i l a r t o 
those diagnosed i n t h e p a s t , " Wilson understood t h a t c l a i m a n t had 
a p p a r e n t l y worked f o r a s i g n i f i c a n t number of months a t L i b e r t y 
Northwest's i n s u r e d w i t h o u t d i f f i c u l t y p r i o r t o h i s i n c r e a s e d p a i n 
i n August 1986. Based on t h a t h i s t o r y , W i l s o n "agreed" t h a t t h e 
the August 1986 i n c i d e n t "caused a worsening of [ c l a i m a n t ' s ] 
u n d e r l y i n g c o n d i t i o n . " Wilson acknowledged, however, t h a t 
c l a i m a n t had g i v e n a d i f f e r e n t h i s t o r y . 

We have found above t h a t c l a i m a n t c r e d i b l y t e s t i f i e d t o 
c o n t i n u i n g p a i n f o l l o w i n g h i s 1977 i n j u r y . We f i n d l i t t l e , i f 
a n y t h i n g , i n c l a i m a n t ' s c r e d i b l e t e s t i m o n y t o i n d i c a t e t h a t he 
worked w i t h o u t d i f f i c u l t y f o r a s i g n i f i c a n t number of months p r i o r 
t o h i s i n c r e a s e d p a i n i n August 1986. Such a h i s t o r y does not 
a c c u r a t e l y r e f l e c t t he c o n t i n u i n g n a t u r e of c l a i m a n t ' s back 
problems. A c c o r d i n g l y , we are not persuaded by Wilson's l a t e r 
change of o p i n i o n . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or 
App 473 (1977) . 

As t o Dr. Brown, he observed c l a i m a n t on o n l y one 
o c c a s i o n as p a r t of a panel of d o c t o r s a t the Orthopaedic 
C o n s u l t a n t s . A f t e r p r o v i d i n g a d e t a i l e d account of c l a i m a n t ' s 
m e d i c a l h i s t o r y , t h e C o n s u l t a n t s o p i n e d , i n t e r a l i a : 

" [ C ] l a i m a n t ' s c o n d i t i o n has not worsened 
beyond t h a t which has a l r e a d y been 
compensated." 
"[W]e f i n d no evidence t h a t t h e work 
a c t i v i t i e s a t [ L i b e r t y Northwest's i n s u r e d ] 
c o n t r i b u t e d i n d e p e n d e n t l y , or even 
s l i g h t l y , t o h i s c u r r e n t d i s a b i l i t y . " 

Two months l a t e r , Brown "reviewed a l l of t h e p r e v i o u s m e d i c a l 
r e c o r d s " and concluded t h a t t h e August 1986 i n c i d e n t had 
" p r o d u c [ e d ] a temporary c o n t r i b u t i o n t o worsening of [ c l a i m a n t ' s ] 
u n d e r l y i n g back c o n d i t i o n . " We a t t a c h l i t t l e p r o b a t i v e w e i g h t t o 
Brown's l a t e r change of o p i n i o n , inasmuch as i t was c o n c l u s o r y and 
unaccompanied by m e d i c a l a n a l y s i s . Moe v. C e i l i n g Systems, 44 Or 
App 429 ( 1 9 8 0 ) . 

We conclude t h a t c l a i m a n t has proven a compensable 
m e d i c a l s e r v i c e s c l a i m f o r t r e a t m e n t of h i s 1977 back i n j u r y . 
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R e s p o n s i b i l i t y 

F i n d i n g t h a t t h e August 1986 i n c i d e n t had r e s u l t e d i n 
new symptoms, the Referee concluded t h a t c l a i m a n t had s u s t a i n e d a 
"new i n j u r y . " We d i s a g r e e . 

I n Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 
( 1 9 8 6 ) , t h e c o u r t announced t h a t unless the "new i n j u r y " 
i n d e p e n d e n t l y c o n t r i b u t e d t o the worker's d i s a b i l i t y ( i . e . , caused 
a worsening of t h e u n d e r l y i n g c o n d i t i o n ) then t h e f i r s t employer 
remained r e s p o n s i b l e . 

Here, we found above t h a t the o p i n i o n of Dr. Chester was 
p e r s u a s i v e . Chester opined t h a t the " b a s i c source" of c l a i m a n t ' s 
c o n t i n u i n g back problems was h i s 1977 i n j u r y . A c c o r d i n g t o 
Chester, the August 1986 i n c i d e n t d i d not m a t e r i a l l y worsen 
c l a i m a n t ' s c o n d i t i o n . Furthermore, c l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t he d i d not s u f f e r any new symptoms as a r e s u l t of t h e August 
1986 i n c i d e n t , save t o h i s mid-back. Indeed, c l a i m a n t ' s symptoms 
a f t e r August 1986 were n e a r l y i d e n t i c a l t o those he e x p e r i e n c e d 
e a r l i e r . 

Under such c i r c u m s t a n c e s , we conclude t h a t t h e August 
1986 i n c i d e n t d i d . not i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s 
d i s a b i l i t y . T h e r e f o r e , Crown Z e l l e r b a c h remains r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t need f o r medical s e r v i c e s . 

A t t o r n e y Fee 

The Referee awarded c l a i m a n t ' s a t t o r n e y a $1,400 
a t t o r n e y fee f o r s e t t i n g a s i d e L i b e r t y Northwest's "new i n j u r y " 
d e n i a l . We found above t h a t c o m p e n s a b i l i t y remained a t i s s u e and 
t h a t Crown Z e l l e r b a c h , not L i b e r t y Northwest, was r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n and need f o r m e d i c a l s e r v i c e s . 
A l t h o u g h c l a i m a n t ' s a t t o r n e y took the p o s i t i o n t h a t c l a i m a n t had 
s u s t a i n e d a "new i n j u r y , " he nonetheless expended e f f o r t s t h a t 
r e s u l t e d i n c l a i m a n t ' s c o n t i n u e d e n t i t l e m e n t t o m e d i c a l s e r v i c e s . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o an 
assessed fee f o r h i s s e r v i c e s a t h e a r i n g . OAR 438-15-035. A f t e r 
c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(6), we f u r t h e r 
conclude t h a t the amount of t h e assessed f e e awarded by the 
Referee was reasonable. 

ORDER 

The Referee's order dated February 24, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of t h e Referee's o r d e r 
t h a t upheld Crown Z e l l e r b a c h ' s d e n i a l i s r e v e r s e d . Crown 
Z e l l e r b a c h ' s November 1986 d e n i a l i s s e t a s i d e i n s o f a r as i t 
denied c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
m e d i c a l s e r v i c e s . The medical s e r v i c e s c l a i m i s remanded t o Crown 
Z e l l e r b a c h f o r p r o c e s s i n g a c c o r d i n g t o law. The remainder o f 
Crown Z e l l e r b a c h ' s d e n i a l i s u p h e l d . That p o r t i o n of t h e 
Referee's order t h a t s e t a s i d e L i b e r t y Northwest's "de f a c t o " 
d e n i a l i s r e v e r s e d . L i b e r t y Northwest's "de f a c t o " d e n i a l i s 
u p h e l d . Crown Z e l l e r b a c h , r a t h e r t h a n L i b e r t y N o r t h w e s t , i s 
r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y fee award of $1,400, f o r 
s e r v i c e s a t the h e a r i n g . A l l remaining p o r t i o n s of t h e Referee's 
o r d e r are a f f i r m e d . Claimant's a t t o r n e y i s awarded an assessed 
fee of $1,517.50 f o r h i s s e r v i c e s on Board r e v i e w , a l s o t o be p a i d 
by Crown Z e l l e r b a c h . 
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TRUDY E. HUGHES, Claimant WCB 87-00429 
Mai agon & Moore, Claimant's Attorneys September 30, 1988 
Cowling & Heyse l l , Defense Attorneys I n t e r i m Order of Remand 

Claimant r e q u e s t s review of Referee Mongrain's o r d e r 
t h a t upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. 

F o l l o w i n g our de novo review of the r e c o r d , we note t h a t 
t h e Referee a d m i t t e d E x h i b i t 8A, a two-page March 3 1 , 198.7 l e t t e r 
from c l a i m a n t ' s counsel t o Dr. Young. The p a r t i e s r e f e r t o t h i s 
e x h i b i t i n t h e i r b r i e f s . However, t he r e c o r d s u b m i t t e d t o the 
Board does not c o n t a i n a copy of t h i s e x h i b i t . The Board f i n d s , 
t h e r e f o r e , t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed" and remands t h e case t o t h e 
Referee f o r c o r r e c t i o n of t h i s d e f i c i e n c y i n t h e r e c o r d . ORS 
6 5 6 . 2 9 5 ( 5 ) ; M i c h a e l J. Bruno, 38 Van N a t t a 1019 ( 1 9 8 6 ) . 

The Board r e t a i n s j u r i s d i c t i o n over t h i s m a t t e r . A f t e r 
i n c l u s i o n of t h i s e x h i b i t i n t o t h e r e c o r d , t h e Referee i s d i r e c t e d 
t o i s s u e an Order on Remand d i s c u s s i n g t h e e f f e c t , i f any, t h e 
e x h i b i t has had upon h i s p r i o r o r d e r . Upon r e c e i p t of t h e 
Referee's Order on Remand, t h e Board s h a l l t a ke t h i s m a t t e r under 
a d v i sement. 

ORDER 

T h i s case i s remanded t o the Referee f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

WILLIAM L. JENNINGS, Claimant WCB 86-05601 
W.D. Bates, Claimant's Attorney September 30, 1988 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
N i c h o l s ' o r d e r t h a t : ( 1 ) upheld t he SAIF C o r p o r a t i o n ' s d e n i a l of 
h i s a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; ( 2 ) upheld SAIF's 
p a r t i a l d e n i a l of c o m p e n s a b i l i t y f o r h i s c u r r e n t low back 
c o n d i t i o n ; ( 3 ) upheld SAIF's "de f a c t o " d e n i a l of c e r t a i n m e d i c a l 
b i l l i n g s ; and ( 4 ) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees 
f o r SAIF's a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g . 

ISSUES 

1 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable October 1980 back i n j u r y . 

2. Whether c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s 
compensable. 

3. Whether c e r t a i n m e d i c a l b i l l i n g s f o r t r e a t m e n t of 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n are compensable. 

4. Whether SAIF sh o u l d be assessed p e n a l t i e s and 
a t t o r n e y f e e s . 

FINDINGS OF FACT 

Cl a i m a n t , a cannery worker, compensably i n j u r e d h i s back 
i n October 1980. The i n i t i a l c l a i m form shows t h a t he r e p o r t e d an 
i n j u r y t o h i s "back." On t h i s same form, t h e employer r e p o r t e d 
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t h a t c l a i m a n t ' s "back s t a r t e d h u r t i n g between h i s s h o u l d e r s . " Two 
weeks l a t e r , c l a i m a n t was examined by Dr. Robertson, an o r t h o p e d i c 
surgeon. Robertson diagnosed a "lumbar s t r a i n " and noted t h a t 
x - r a y s r e v e a l e d o b l i t e r a t i o n of the s a c r o i l i a c j o i n t s . I n 
December 1980, Robertson reexamined c l a i m a n t and s t a t e d , i n t e r 
a l i a : 

"Back c o n t i n u e s t o bother him w i t h aching 
and p a i n i n the low back w i t h some 
r a d i a t i o n i n t o h i s b u t t o c k s . " 

S h o r t l y t h e r e a f t e r , c l a i m a n t r e t u r n e d t o m o d i f i e d work 
a t t h e cannery. I n March 1981, he was a p p a r e n t l y d i s c h a r g e d f o r 
an u n a u t h o r i z e d absence from work. A D e t e r m i n a t i o n Order c l o s e d 
h i s c l a i m i n A p r i l 1981, awarding 5 p e r c e n t unscheduled permanent 
d i s a b i l i t y f o r " i n j u r y t o your low back." I n August 1981, a 
s t i p u l a t i o n i n c r e a s e d h i s t o t a l award t o 20 p e r c e n t . 

I n J u l y 1983, c l a i m a n t ' s low back p a i n i n c r e a s e d and he 
r e p o r t e d t o Dr. F r o e h l i n g , M.D. X-rays were s u g g e s t i v e of a pars 
d e f e c t a t L5, and F r o e h l i n g recommended a CT scan. CT scan 
r e s u l t s r e v e a l e d no evidence of a pars d e f e c t , but d i d show some 
d i s c n a r r o w i n g a t L5 and S I , as w e l l as b u l g i n g of the L4-5 
v e r t e b r a l d i s c . Two months l a t e r , F r o e h l i n g r e p o r t e d t h a t 
c l a i m a n t had experienced c o n s t a n t low back p a i n s i n c e h i s 
compensable 1980 i n j u r y . F r o e h l i n g concluded, i n t e r a l i a : 

"My i m p r e s s i o n i s t h a t t h i s man i s g o i n g t o 
c o n t i n u e t o have m i l d t o moderate low back 
p a i n of a c h r o n i c r e c u r r i n g n a t u r e t h a t 
w i l l be exacerbated by p r o l o n g e d s i t t i n g 
and by heavy l i f t i n g . These a c t i v i t i e s 
s hould be avoided i n the f u t u r e . " 

Claimant a p p a r e n t l y sought no f u r t h e r m e d i c a l t r e a t m e n t 
u n t i l March 1986, when he was examined by Dr. Brookreson, h i s 
t r e a t i n g p h y s i c i a n . Brookreson r e p o r t e d " c o n t i n u e d back p a i n . " 
X-rays and CT scan r e s u l t s r e v e a l e d d e g e n e r a t i v e a r t h r i t i c changes 
t h r o u g h o u t c l a i m a n t ' s e n t i r e s p i n e . According t o Brookreson, 
c l a i m a n t ' s c o n d i t i o n had worsened s i n c e 1983. 

I n A p r i l 1986, SAIF is s u e d an a g g r a v a t i o n d e n i a l 
a s s e r t i n g t h a t c l a i m a n t ' s c o n d i t i o n had not worsened s i n c e t h e 
l a s t arrangement of compensation. The f o l l o w i n g month, Brookreson 
r e v i s e d h i s o p i n i o n and r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e 1980. 

I n J u l y 1986, t h r o u g h h i s c o u n s e l , c l a i m a n t s u b m i t t e d a 
w r i t t e n request t o SAIF f o r reimbursement of $927.75 i n m e d i c a l 
expenses a s s o c i a t e d w i t h Brookreson's t r e a t m e n t . SAIF n e i t h e r 
p a i d t h e $927.75 nor i s s u e d a d e n i a l . 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t i n 
September 1986. I n r e c o r d i n g c l a i m a n t ' s h i s t o r y , t h e C o n s u l t a n t s 
s t a t e d : 

"The [ c l a i m a n t ' s ] i n i t i a l r e p o r t s of i n j u r y 
are q u i t e s p e c i f i c w i t h r e g a r d t o the 
l o c a t i o n of h i s c o m p l a i n t s i n the mid back 
r e g i o n between T5 t o T10. He f i r s t 
a p p a r e n t l y r e p o r t e d low back d i f f i c u l t y 
sometime l a t e r and t h e n , as he p r o g r e s s e d , 
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he added i n neck p a i n , b u t t o c k p a i n , : , ... 
r a d i a t i n g p a i n and f o o t numbness." 

Ac c o r d i n g t o the C o n s u l t a n t s , c l a i m a n t had u n d e r l y i n g d e g e n e r a t i v e 
changes of t h e spine t h a t were n e i t h e r caused nor aggravated by 
the compensable 1980 i n j u r y . I n c o n c l u s i o n , t h e C o n s u l t a n t s 
opined t h a t t h e r e was no o b j e c t i v e evidence of a worsening and 
t h a t c l a i m a n t r e q u i r e d no f u r t h e r medical t r e a t m e n t . 

I n March 1987, Brookreson opined t h a t c l a i m a t ' s r e s i d u a l 
d i s a b i l i t y "was d i r e c t l y r e l a t e d t o h i s a c c i d e n t i n October o f 
1980." L a t e r t h a t month, SAIF sought t o "amend" i t s a g g r a v a t i o n 
d e n i a l by i s s u i n g a p a r t i a l d e n i a l of c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n . 

C l aimant's compensable 1980 i n j u r y r e s u l t e d i n p a i n 
between h i s s h o u l d e r s and a l s o from t h e middle p a r t t o t h e lower 
p a r t of h i s back. A f t e r t h e 1981 s t i p u l a t i o n , he became l e s s a b l e 
t o bend, t w i s t and s i t . I n a d d i t i o n , he began t o ex p e r i e n c e new 
symptoms of numbness i n the lower e x t r e m i t i e s . I n l a t e 1983 or 
e a r l y 1984, he worked as a flagman f o r a few days, but had t o q u i t 
due t o back p a i n . I n August 1984 , he. began w o r k i n g as a 
bookkeeper f o r a new business v e n t u r e . The business f o l d e d i n May 
1985 and he has not worked s i n c e . 

Claimant's low back c o n d i t i o n worsened a f t e r t h e August 
1981 s t i p u l a t i o n as a r e s u l t of the October 1980 i n j u r y . 

C l a imant's c u r r e n t low back c o n d i t i o n and r e s u l t i n g need 
f o r m e dical t r e a t m e n t are c a u s a l l y r e l a t e d t o the October 1980 
i n j u r y . 

CONCLUSIONS OF LAW 

Al t h o u g h t h e Referee found t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened, she concluded t h a t he had f a i l e d t o prove a c a u s a l 
r e l a t i o n s h i p between h i s worsened c o n d i t i o n and t h e compensable 
1980 i n j u r y . I n so d o i n g , t h e Referee found t h a t c l a i m a n t ' s 
c o n d i t i o n began as a t h o r a c i c s t r a i n and l a t e r spread i n t o t h e 
lumbar area. We d i s a g r e e . 

I n a g g r a v a t i o n cases, t h e worker must p r o v e : (1) a 
worsening of h i s c o n d i t i o n t h a t renders him more d i s a b l e d ( i . e . , 
l e s s a b l e t o work) than a t the time of the l a s t arrangement of 
compensation; and (2) a c a u s a l r e l a t i o n s h i p between t h e worsened 
c o n d i t i o n and the compensable i n j u r y . Smith v. SAIF, 302 Or 396 
(1 9 8 6 ) ; Stepp v. SAIF, 78 Or App 438 (198 6 ) ; ORS 656.273(1). I f , 
however, the worker's a l l e g e d worsening i s a symptomatic f l a r e u p , 
t h e n t h e f a c t f i n d e r must determine whether t h e f l a r e u p was 
g r e a t e r than t h a t c o n t e m p l a t e d a t t h e t i m e o f t h e l a s t arrangement 
of compensation. See Gwynn v. SAIF, 304 Or 345, ori rem 91 Or App 
84, 88 (1 9 8 8 ) . 

U n l i k e t h e s i t u a t i o n i n Gwynn, which i n v o l v e d a 
symptomatic f l a r e u p of t h e worker's c o n d i t i o n , c l a i m a n t a l l e g e s an 
o b j e c t i v e worsening of h i s compensable October 1980 low back 
c o n d i t i o n . Exs. 16b & 17. We, t h e r e f o r e , need not i n q u i r e i n t o 
whether c l a i m a n t ' s a l l e g e d worsening was contemplated a t t h e t i m e 
of t h e August 1981 s t i p u l a t i o n . R a t h e r , we c o n f i n e our 
a g g r a v a t i o n a n a l y s i s t o t h e t w o - p a r t t e s t announced i n Stepp and 
Smith. 
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P r i o r t o the August 1981 s t i p u l a t i o n , c l a i m a n t was able 
t o c o n t i n u e w o r k i n g a t the cannery, a l b e i t w i t h m o d i f i c a t i o n s . 
A f t e r the s t i p u l a t i o n , however, he was unable t o work as a flagman 
due t o back p a i n . I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t he was 
l e s s a b l e t o bend, t w i s t and s i t f o l l o w i n g t h e 1981 s t i p u l a t i o n . 
He a l s o began t o expe r i e n c e numbness i n h i s lower e x t r e m i t i e s . 
A f t e r comparing x-rays and CT scan r e s u l t s , Brookreson opined t h a t 
c l a i m a n t ' s low back c o n d i t i o n had worsened s i n c e 1980. Under such 
c i r c u m s t a n c e s , we agree w i t h the Referee i n s o f a r as she found t h a t 
c l a i m a n t ' s low back c o n d i t i o n had worsened. 

We t u r n t o the q u e s t i o n of c a u s a t i o n . Brookreson f e l t 
t h a t c l a i m a n t ' s worsened c o n d i t i o n was the " d i r e c t r e s u l t " of h i s 
compensable 1980 i n j u r y . . Given Brookreson's s u p e r i o r o p p o r t u n i t y 
t o observe c l a i m a n t b e g i n n i n g a t the time of h i s w o r s e n i n g , we 
f i n d h i s o p i n i o n p e r s u a s i v e . See Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . I n c o n t r a s t , we f i n d t he o p i n i o n of the C o n s u l t a n t s 
u n p e r s u a s i v e . The C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t ' s i n i t i a l 
m e d i c a l r e p o r t s noted o n l y "mid back" c o m p l a i n t s . I n f a c t , 
however, Robertson diagnosed a "lumbar s t r a i n " and noted 
s a c r o i l i a c j o i n t o b l i t e r a t i o n o n l y two weeks a f t e r c l a i m a n t ' s 
compensable 1980 i n j u r y . Absent from the C o n s u l t a n t ' s r e p o r t i s 
any acknowledgment of Robertson's i n i t i a l f i n d i n g s c o n c e r n i n g 
c l a i m a n t ' s low back. The C o n s u l t a n t s o p i n i o n i s , t h e r e f o r e , based 
on an i n c o m p l e t e and i n a c c u r a t e h i s t o r y . See Moe v. C e i l i n g 
Systems, I n c . , 44 Or App 429 ( 1 9 8 0 ) ; Hammons v. P e r i n i Corp., 43 
Or App 299 ( 1 9 7 9 ) . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s low back c o n d i t i o n 
worsened a f t e r the l a s t arrangement of compensation as a r e s u l t of 
h i s compensable 1980 i n j u r y . Claimant has proven h i s c l a i m f o r 
a g g r a v a t i o n and the c o m p e n s a b i l i t y of h i s c u r r e n t low back 
c o n d i t i o n . F u r t h e r , inasmuch as the $927.75 i n m e d i c a l b i l l i n g s 
are a s s o c i a t e d w i t h Brookreson's t r e a t m e n t of c l a i m a n t ' s worsened 
c o n d i t i o n , we f i n d t h a t those b i l l i n g s are compensable. 

L a s t l y , we t u r n t o the i s s u e of p e n a l t i e s and a t t o r n e y 
f e e s . An i n s u r e r or employer s h a l l f u r n i s h w r i t t e n n o t i c e of 
acceptance or d e n i a l of a " c l a i m " w i t h i n 60 days a f t e r t h e 
employer has n o t i c e or knowledge of t h e c l a i m . ORS 656.262(6). A 
" c l a i m " i s d e f i n e d as "a w r i t t e n request f o r compensation from a 
s u b j e c t worker or someone on t h e worker's b e h a l f . . . ." ORS 
656.005(7). I f an i n s u r e r or employer unreasonably d e l a y s 
acceptance or d e n i a l of a c l a i m i t s h a l l be l i a b l e f o r p e n a l t i e s 
and a t t o r n e y f e e s . ORS 656.262(10). 

I n J u l y 1986, c l a i m a n t ' s a t t o r n e y wrote SAIF and 
req u e s t e d reimbursement f o r medical b i l l i n g s a s s o c i a t e d w i t h 
Brookreson's t r e a t m e n t . Claimant t e s t i f i e d t h a t he never r e c e i v e d 
reimbursement from SAIF. SAIF never issued a d e n i a l of m e d i c a l 
s e r v i c e s . Inasmuch as SAIF has p r o v i d e d no excuse f o r i t s f a i l u r e 
t o accept or deny c l a i m a n t ' s c l a i m f o r medical s e r v i c e s , i t s h a l l 
be assessed p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

The Referee's order dated June 27, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l s , i n c l u d i n g i t s "de f a c t o " d e n i a l , 
are s e t a s i d e , and c l a i m a n t ' s a g g r a v a t i o n and m e d i c a l s e r v i c e s 
c l a i m s are remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For 
i t s unreasonable c l a i m s p r o c e s s i n g , SAIF i s f u r t h e r d i r e c t e d t o 
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pay c l a i m a n t 25 p e r c e n t of t h e $927.75 i n unpaid medical b i l l i n g s 
as a p e n a l t y and $225 as a reasonable a t t o r n e y f e e . Claimant's 
a t t o r n e y i s awarded an assessed f ee of $2,262.50 f o r s e r v i c e s a t 
the h e a r i n g and on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

SHARON E. MACK, Claimant " WCB 86-00840 
Burt, e t a l . , Claimant's Attorneys September 30, 1988 
•Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee 
M i c h a e l Johnson's order t h a t s e t as i d e i t s d e n i a l of c l a i m a n t ' s low 
back i n j u r y c l a i m . On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s the ord e r of the Referee. 

FINDINGS OF FACT 

We adopt the f i n d i n g s of f a c t i n t h e "Fa c t s " and " F i n d i n g s 
of Fact" s e c t i o n s o f the Referee's o r d e r , w i t h t h e e x c e p t i o n of h i s 
f i n d i n g t h a t c l a i m a n t d i d not i d e n t i f y back p a i n as a reason f o r 
l e a v i n g work on August 15, 1985. We make the f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

P r i o r t o the August 15, 1985 work i n c i d e n t , c l a i m a n t had 
experi e n c e d some minor d i s c o m f o r t i n her back as a r e s u l t o f s t a n d i n g 
on an u n s t a b l e w i r e mesh p l a t f o r m . 

Claimant i d e n t i f i e d back p a i n as one of the reasons f o r 
l e a v i n g work on August 15, 1985. Her symptoms c o n t i n u e d t o worsen 
a f t e r she l e f t work on t h a t d a t e . She sought t r e a t m e n t from 
Dr. Azhar, her f a m i l y p h y s i c i a n , on August 20, 1985. He diagnosed 
c e r v i c a l and lumbar s t r a i n , superimposed on d e g e n e r a t i v e d i s c 
d i s e a s e . He a u t h o r i z e d time l o s s , and he and h i s p a r t n e r , 
Dr. Reynold's, M.D., p r o v i d e d c o n s e r v a t i v e t r e a t m e n t . 

Claimant f i l e d an i n j u r y c l a i m r e g a r d i n g t h e August 1985 
i n c i d e n t . The employer denied t h e c l a i m , and c l a i m a n t r e q u e s t e d a 
h e a r i n g . At t h e time of h e a r i n g , she c o n t i n u e d t o e x p e r i e n c e low back 
p a i n and l e f t l e g symptoms. 

CONCLUSIONS OF LAW AND OPINION 

As a t h r e s h o l d i s s u e , c l a i m a n t must prove t h a t she d i d , i n 
f a c t , e x p e r i e n c e a sudden i n c r e a s e i n back p a i n a t work on August 15, 
1985. She must then demonstrate t h a t her c u r r e n t c o n d i t i o n i s 
compensable as e i t h e r an i n j u r y or an o c c u p a t i o n a l d i s e a s e . I f her 
c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as an i n j u r y , c l a i m a n t must 
demonstrate t h a t her work i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t 
low back and l e f t l e g symptoms. Jameson v. SAIF, 63 Or App 553 
(198 3 ) . I f her c o n d i t i o n i s , i n s t e a d , c h a r a c t e r i z e d as an 
o c c u p a t i o n a l d i s e a s e , she must demonstrate t h a t work a c t i v i t i e s were 
t h e major c o n t r i b u t i n g cause of a worsening o f her c o n d i t i o n when 
compared t o nonwork a c t i v i t i e s . See former ORS 65 6 . 8 0 2 ( 1 ) ( a ) ; 
D e t h l e f s y. Hyster Co., 295 Or 298, 310 (1 9 8 3 ) ; Devereaux v. N o r t h 
P a c i f i c I n s . Co., 74 Or App 388 (1 9 8 5 ) . 

I n r e g a r d t o t h e t h r e s h o l d i s s u e , t h e employer argues t h a t 
c l a i m a n t ' s symptomatic f l a r e - u p was u n r e l a t e d t o her work a c t i v i t y and 
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was, i n s t e a d , p r e c i p i t a t e d by p e r s o n a l a c t i v i t i e s o c c u r r i n g a f t e r she 
l e f t work on August 15, 1985. I n s u p p o r t of i t s c o n t e n t i o n , t h e 
employer notes t h a t i t s f i r s t a i d r e c o r d s and t h e t e s t i m o n y and l o g of 
c l a i m a n t ' s f l o o r s u p e r v i s o r demonstrate t h a t c l a i m a n t l e f t work on 
t h a t date because of m e n s t r u a l cramps. The Referee was aware of t h i s 
evidence and found t h a t " [ e ] v e n though c l a i m a n t i n f o r m e d t h e p l a n t 
nurse of another reason f o r her d e p a r t u r e from the p l a n t . . . 
c l a i m a n t d i d have an onset of p a i n " a s s o c i a t e d w i t h t h e bean 
p r o c e s s i n g i n c i d e n t . 

As noted above, we do not agree w i t h t h e Referee's f i n d i n g 
t h a t c l a i m a n t d i d not i d e n t i f y back p a i n as a reason f o r l e a v i n g work 
on August 15, 1985. Claimant t e s t i f i e d t h a t she l e f t work a f t e r 
i n f o r m i n g her f l o o r s u p e r v i s o r and t h e f i r s t a i d nurse t h a t she had 
s t a r t e d her m e n s t r u a l p e r i o d and was e x p e r i e n c i n g back p a i n . The 
Referee found c l a i m a n t c r e d i b l e . Moreover, i t i s e n t i r e l y p l a u s i b l e 
t h a t the f l o o r s u p e r v i s o r and f i r s t a i d nurse equated c l a i m a n t ' s back 
p a i n w i t h her m e n s t r u a l cramps and o n l y r e p o r t e d t h e l a t t e r . We note 
t h a t t h e f l o o r s u p e r v i s o r acknowledged t h i s p o s s i b i l i t y i n h i s 
t e s t i m o n y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t d i d i d e n t i f y back 
p a i n as a reason f o r l e a v i n g work on August 15, 1985. 

T h i s f i n d i n g , and the r e c o r d as a whole, s u p p o r t t h e 
Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t e x p e r i e n c e d i n c r e a s e d back 
p a i n as she processed beans a t the employer's p l a n t . Claimant 
c r e d i b l y t e s t i f i e d t o the sudden onset of back p a i n a f t e r pushing 
beans on a conveyor b e l t a t the employer's p l a n t on August 15, 1985. 
Her t e s t i m o n y i s c o n s i s t e n t w i t h the symptomatic h i s t o r y she gave t o 
the p h y s i c i a n s who t r e a t e d and e v a l u a t e d her. The r e c o r d does n o t , 
o t h e r w i s e , j u s t i f y s e t t i n g a s i d e the Referee's c r e d i b i l i t y f i n d i n g . 
See Humphrey v. SAIF, 58 Or App 360 (1982). A c c o r d i n g l y , we accept 
c l a i m a n t ' s v e r s i o n of the onset of her symptoms, and we agree w i t h t h e 
Referee on t h i s i s s u e . 

We t u r n t o t h e proper c h a r a c t e r i z a t i o n o f t h e i n c i d e n t as an 
i n j u r y or an o c c u p a t i o n a l d i s e a s e . An o c c u p a t i o n a l disease i s 
d i s t i n g u i s h e d from an i n j u r y b o t h by t h e f a c t t h a t t h e former cannot 
h o n e s t l y be s a i d t o be unexpected, and t h e f a c t t h a t an o c c u p a t i o n a l 
d i s e a s e i s g r a d u a l r a t h e r than "sudden i n o n s e t . " James v. SAIF, 290 
Or 343, 348 ( 1 9 8 1 ) ; C l a r k v. Erdman Meat Packing, 88 Or App 1 ( 1 9 8 7 ) ; 
O'Neal v. S i s t e r s of P r o v i d e n c e , 22 Or App 9, 16 (1975). I n 
d e t e r m i n i n g whether c l a i m a n t ' s c o n d i t i o n was "sudden i n o n s e t " , we 
c o n s i d e r whether the c o n d i t i o n o c c u r r e d as a r e s u l t of a " d i s c r e t e 
p e r i o d " of work a c t i v i t y or exposure. V a l t i n s o n v. SAIF, 56 Or App 
184, 188 ( 1 9 8 2 ) . For example, t h e Court of Appeals c h a r a c t e r i z e d a 
c o n d i t i o n as an i n j u r y where t h e i n i t i a l onset of symptoms o c c u r r e d 
w i t h i n a d i s c r e t e p e r i o d o f time and c o n t i n u e d t o g r a d u a l l y worsen 
over a p e r i o d of s e v e r a l weeks. Donald Drake Co. v. Lundmark, 
63 Or App 261 (1983). Conversely, t h e c o u r t found t h a t a c o n d i t i o n 
was an o c c u p a t i o n a l disease where c l a i m a n t had p e r i o d i c back problems 
f o l l o w e d by a w o r k - r e l a t e d i n c r e a s e i n symptoms but d i d not seek 
t r e a t m e n t u n t i l f o u r months a f t e r t h e work i n c i d e n t . Wausau Insurance 
Co. v. Huhnholz, 85 Or App 199 (1987). 

The Referee analyzed the i n c i d e n t as an i n j u r y , whereas t h e 
employer argues t h a t i t i s p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l 
d i s e a s e . S p e c i f i c a l l y , t h e employer argues t h a t t h e August 15, 1985 
i n c i d e n t was p a r t of a g r a d u a l onset o f symptoms t h a t began s e v e r a l 
days b e f o r e t h a t i n c i d e n t . I n s u p p o r t of i t s p o s i t i o n , t h e employer 
contends t h a t c l a i m a n t gave Drs. Azhar and Spady a h i s t o r y o f 
g r a d u a l l y i n c r e a s i n g symptoms, and t h a t she d i d not even mention t h e 
s p e c i f i c bean pushing i n c i d e n t u n t i l she was examined by Dr. Spady i n 
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The r e c o r d i n d i c a t e s t h a t c l a i m a n t d i d e x p e r i e n c e some minor 
d i s c o m f o r t i n her back p r i o r t o t h e bean p r o c e s s i n g i n c i d e n t on August 
15, 1985. I n a d d i t i o n , she c o n t i n u e d t o e x p e r i e n c e a g r a d u a l i n c r e a s e 
i n her symptoms a f t e r t h a t i n c i d e n t . However, c o n t r a r y t o t h e 
employer's a s s e r t i o n , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t r e p o r t e d t h e 
s p e c i f i c bean p r o c e s s i n g i n c i d e n t t o Dr. Azhar when he f i r s t examined 
her on August 20, 1985. F u r t h e r m o r e , t h a t i n c i d e n t was a s s o c i a t e d 
w i t h the onset of a s i g n i f i c a n t i n c r e a s e i n back p a i n w i t h i n a 
d i s c r e t e p e r i o d of t i m e , c l a i m a n t was unable t o c o n t i n u e w o r k i n g 
because of t h i s symptomatic f l a r e - u p , and she sought m e d i c a l t r e a t m e n t 
a few days a f t e r t h e i n c i d e n t . F i n a l l y , . c l a i m a n t ' s c o n d i t i o n i s not 
an expected and r e c o g n i z e d i n h e r e n t hazard of c o n t i n u e d exposure t o 
c o n d i t i o n s of her employment. 

I n l i g h t o f these f a c t o r s , we agree w i t h t h e Referee's 
c h a r a c t e r i z a t i o n of t h e August 15, 1985 work i n c i d e n t as an i n j u r y 
r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e . See Lundmark, supra. Compare 
Huhnholz, supra. A c c o r d i n g l y , c l a i m a n t must demonstrate t h a t her work 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t c o n d i t i o n . Jameson v. 
SAIF, supra. 

The m e d i c a l o p i n i o n on t h i s i s s u e i s d i v i d e d . Dr. Reynolds, 
c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , i n d i c a t e d t h a t her c o n d i t i o n 
was m a t e r i a l l y r e l a t e d t o the work i n c i d e n t . The o p i n i o n s o f 
c l a i m a n t ' s former t r e a t i n g p h y s i c i a n s , Dr. G a l l a g h e r , o r t h o p e d i s t , and 
Dr. Azhar, M.D., a l s o s u p p o r t a compensable r e l a t i o n s h i p . On t h e 
o t h e r hand, Dr. Spady, o r t h o p e d i s t , opined t h a t c l a i m a n t ' s c o n d i t i o n 
was not m a t e r i a l l y r e l a t e d t o t h e work i n c i d e n t . 

We d e f e r t o the o p i n i o n of c l a i m a n t ' s c u r r e n t t r e a t i n g 
p h y s i c i a n , Dr. Reynolds. He has had s i g n i f i c a n t o p p o r t u n i t y t o 
observe c l a i m a n t , whereas Dr. Spady has o n l y examined her on one 
o c c a s i o n . See Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . I n 
a d d i t i o n , Dr. Reynolds' o p i n i o n i s c o n s i s t e n t w i t h t h e o p i n i o n s of 
Drs. G a l l a g h e r and Azhar, c l a i m a n t ' s former t r e a t i n g p h y s i c i a n s . 
Moreover, Dr. Spady's c o n t r a r y o p i n i o n i s not w e l l - r e a s o n e d . See 
Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . A l t h o u g h he denies a work 
r e l a t i o n s h i p , he notes t h a t "a c a u s a l r e l a t i o n s h i p between t h e p r e s e n t 
symptoms and t h e work a c t i v i t y i s based o n l y on t h e f a c t t h a t any work 
would p r o b a b l y have induced symptoms." We f i n d t h a t t h e l a t t e r 
s t a t e m e n t a c t u a l l y s u p p o r t s a compensable r e l a t i o n s h i p . 

We, t h e r e f o r e , agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s compensably r e l a t e d t o her August 15, 
1985 work i n j u r y . A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r s e t t i n g 
a s i d e the employer's d e n i a l of c l a i m a n t ' s i n j u r y c l a i m . 

ORDER 

The Referee's o r d e r dated A p r i l 3, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed f e e of $400, t o be p a i d by 
t h e s e l f - i n s u r e d employer. The Board approves a c l i e n t - p a i d f e e , not 
t o exceed $150. 
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GARRIE C. MATHEWS, Claimant W.CB 86-10418 
Welch, Bruun, et a l . , Claimant's Attorneys September 30, 1988 
David Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of Referee Leahy's or d e r t h a t 
found t h a t the SAIF C o r p o r a t i o n had not w r o n g f u l l y w i t h h e l d 
c e r t a i n permanent d i s a b i l i t y b e n e f i t s . On r e v i e w , c l a i m a n t 
contends t h a t SAIF has not p a i d c l a i m a n t ' s permanent d i s a b i l i t y 
award as d i r e c t e d by a D e t e r m i n a t i o n Order and a S t i p u l a t i o n . We 
agree. 

FINDINGS OF FACT 

I n September 1980 c l a i m a n t compensably i n j u r e d h i s l e f t 
w r i s t and s h o u l d e r . The d i a g n o s i s was s p r a i n s and s t r a i n s i n t h e 
w r i s t and hand. Subsequently, DeQuervain's s t e n o s i n g 
t e n o s y n o v i t i s was diagnosed. I n December 1980, r e l e a s e s u r g e r y 
was performed, e v e n t u a l l y f o l l o w e d by an upper d o r s a l 
sympathectomy. 

An October 7, 1982 D e t e r m i n a t i o n Order i n i t i a l l y c l o s e d 
the c l a i m . Claimant was awarded temporary t o t a l d i s a b i l i t y 
b e n e f i t s and 20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r h i s upper or mid back c o n d i t i o n . The permanent d i s a b i l i t y 
award, which amounted t o $5,440 was p a i d by SAIF. The 
D e t e r m i n a t i o n Order was not appealed. 

The c l a i m was reopened i n January 1984. T h e r e a f t e r , a 
March 1, 1985 D e t e r m i n a t i o n Order c l o s e d the c l a i m , awarding 
temporary d i s a b i l i t y . The order a d d i t i o n a l l y awarded "20 p e r c e n t 
unscheduled d i s a b i l i t y r e s u l t i n g p r i m a r i l y from i n j u r y t o your 
p s y c h o l o g i c a l [ s i c ] , and 142.5 degrees f o r 95 p e r c e n t l o s s of your 
l e f t f o r e a r m . " The o r d e r f u r t h e r noted t h a t t h e permanent p a r t i a l 
d i s a b i l i t y award t o t a l e d $19,690, and was i n l i e u of the 
October 7, 1982 D e t e r m i n a t i o n Order. F i n a l l y , t h e D e t e r m i n a t i o n 
Order p r o v i d e d t h a t the award r e p l a c e d "any p r i o r award f o r t h i s 
body p a r t i n t h i s c l a i m . " (Emphasis added). Claimant requested a 
h e a r i n g . 

The " E v a l u a t o r ' s Worksheet" completed p r i o r t o t h e 
March 1, 1985 D e t e r m i n a t i o n Order, s t a t e d t h a t the permanent 
d i s a b i l i t y award was i n l i e u of t h e October 7, 1982 o r d e r . 
A d d i t i o n a l l y , the worksheet i n d i c a t e d t h a t c l a i m a n t was e n t i t l e d 
t o a "combined t o t a l " of 20 p e r c e n t unscheduled d i s a b i l i t y f o r 
c l a i m a n t ' s shoulder/back and p s y c h i a t r i c c o n d i t i o n s . 

On March 25, 1985, SAIF ad v i s e d c l a i m a n t t h a t he was 
e n t i t l e d t o an a d d i t i o n a l $14,250. T h i s amount r e p r e s e n t e d 
c l a i m a n t ' s scheduled permanent d i s a b i l i t y award. 

On A p r i l 2, 1986, a S t i p u l a t e d Order i s s u e d . The o r d e r 
d i r e c t e d SAIF t o pay " i n a lump sum, an a d d i t i o n a l 20 [ p e r c e n t ] 
(64 degrees; $5,440) f o r unscheduled p s y c h i a t r i c d i s a b i l i t y f o r a 
t o t a l award of permanent p a r t i a l d i s a b i l i t y f o r p s y c h i a t r i c 
d i s a b i l i t y of 40 [ p e r c e n t ] , " and "95 [ p e r c e n t ] (182.4 degrees) f o r 
l e f t arm d i s a b i l t y and t h a t SAIF may o f f s e t a g a i n s t t h e l e f t arm 
s e t t l e m e n t the 95 [ p e r c e n t ] (142.5 degrees) l e f t f o r e a r m 
d i s a b i l i t y a l r e a d y p a i d under D e t e r m i n a t i o n Order of March 1, 1985 
and t h e same amounting t o an a d d i t i o n a l 39.9 degrees ($3,990) 
payable t o c l a i m a n t . " The order f u r t h e r s t a t e d t h a t t h e " i s s u e s 
r e l a t e d t o c l a i m a n t ' s p r o t e s t of SAIF's d e d u c t i o n of $5,440 from 
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h i s award of March 1, 1985 t o r e c a p t u r e t h e award made t o c l a i m a n t 
by h i s award o f October 7, 1982 i s s p e c i f i c a l l y p r e s e r v e d . " 
T h e r e a f t e r , SAIF d i d not pay the a d d i t i o n a l 20 p e r c e n t award. 

On January 20, 1987, an e v a l u a t o r from t h e E v a l u a t i o n 
D i v i s i o n agreed w i t h SAIF's statement t h a t c l a i m a n t was e n t i t l e d 
o n l y t o a t o t a l permanent d i s a b i l i t y award of 20 p e r c e n t 
unscheduled d i s a b i l i t y . Since t he 20 p e r c e n t permanent d i s a b i l i t y 
awarded by t h e 1982 D e t e r m i n a t i o n order had p r e v i o u s l y been p a i d , 
the e v a l u a t o r c o n c u r r e d w i t h SAIF's p o s i t i o n t h a t no a d d i t i o n a l 
unscheduled permanent d i s a b i l t y award was due. 

We f i n d t h a t SAIF should have p a i d c l a i m a n t t h e 20 
p e r c e n t unscheduled permanent d i s a b i l i t y as awarded by t h e March 
1985 D e t e r m i n a t i o n Order and t h e A p r i l 1986 s t i p u l a t e d o r d e r . We 
f u r t h e r f i n d t h a t i t s f a i l u r e t o do so was unreasonable. 

CONCLUSIONS OF LAW 

The Referee agreed w i t h SAIF's c o n t e n t i o n , r e l y i n g on 
Frank R. Herman, 38 Van N a t t a 1293 (198 6 ) . I n Herman, t h e Board 
examined t h e E v a l u a t i o n D i v i s i o n ' s worksheet t o i n t e r p r e t what t h e 
D i v i s i o n had i n t e n d e d t o award t he c l a i m a n t . The Referee 
concluded t h a t t h e e v a l u a t o r ' s worksheet and the e v a l u a t o r ' s 
e x p l a n a t i o n i n d i c a t e d t h a t c l a i m a n t r e c e i v e d t h e award from SAIF 
t h a t was conte m p l a t e d by the E v a l u a t i o n D i v i s i o n . We d i s a g r e e . 

The October 1982 D e t e r m i n a t i o n Order awarded unscheduled 
d i s a b i l i t y f o r a back c o n d i t i o n . Upon the issuance o f t h e o r d e r , 
SAIF had one year t o contend t h a t an e r r o r had been made. There 
i s no i n d i c a t i o n t h a t a request f o r r e c o n s i d e r a t i o n was made t o 
the E v a l u a t i o n D i v i s i o n or t h a t a h e a r i n g r e q u e s t was f i l e d . 
Having f a i l e d t o do so, the p a r t i e s are bound by t h e D e t e r m i n a t i o n 
Order, however wrong i t might have been. Johnson v. I n d u s t r i a l 
I n d e m n i t y , 66 Or App 640 (198 4 ) . I n o t h e r words, t h e or d e r became 
f i n a l by o p e r a t i o n o f law. A l b e r t Nacoste, 37 Van N a t t a 76, 77 
(1 9 8 5 ) . T h e r e f o r e , c l a i m a n t -is e n t i t l e d t o 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s back c o n d i t i o n a l o n e . 

The March 1985 D e t e r m i n a t i o n Order awarded 20 p e r c e n t 
unscheduled permanent d i s a b i l i t y f o r p s y c h o l o g i c a l d i s a b i l i t y , 
s t a t i n g t h a t t h e award was i n l i e u of the October 1982 o r d e r . As 
dis c u s s e d above, t h e October 1982 ord e r had become f i n a l and c o u l d 
not be changed. A d d i t i o n a l l y , t h e March 1985 D e t e r m i n a t i o n Order 
p r o v i d e d t h a t i t r e p l a c e d any p r i o r award f o r " t h i s body p a r t . " 
Y e t , a t t h e t i m e of the March 1985 D e t e r m i n a t i o n Order, t h e r e had 
not y e t been an award f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . 
Moreover, t h e S t i p u l a t e d Order awarded an a d d i t i o n a l 20 p e r c e n t 
f o r unscheduled p s y c h i a t r i c d i s a b i l i t y f o r a t o t a l award o f 40 
pe r c e n t unscheduled permanent d i s a b i l i t y . 

A f t e r r e v i e w i n g t h e worksheet and t h e e v a l u a t o r ' s 
subsequent s t a t e m e n t , we agree t h a t t h e E v a l u a t i o n D i v i s i o n had 
i n t e n d e d t o award c l a i m a n t a t o t a l o f 20 p e r c e n t unscheduled 
d i s a b i l i t y f o r p s y c h i a t r i c and back d i s a b i l i t y , and 95 p e r c e n t 
scheduled permanent d i s a b i l t y f o r l o s s o f use of f u n c t i o n o f t h e 
l e f t f o r e a r m . However, because t he f i r s t D e t e r m i n a t i o n Order was 
not appealed, c l a i m a n t i s e n t i t l e d t o t h e 20 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r t h e back. Fu r t h e r m o r e , he i s e n t i t l e d t o 
the 20 p e r c e n t award f o r p s y c h i a t r i c d i s a b i l i t y as g r a n t e d by t h e 
second D e t e r m i n a t i o n Order and subseq u e n t l y c o n f i r m e d by t h e 
S t i p u l a t e d Order. 
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F i n a l l y , we conclude t h a t because t h e S t i p u l a t i o n 
s p e c i f i c a l l y p r o v i d e d t h a t SAIF would pay a d d i t i o n a l permanent 
p a r t i a l d i s a b i l i t y , SAIF's f a i l u r e t o pay t h e compensation was 
unreasonable. Thus, SAIF s h a l l pay as a p e n a l t y 25 p e r c e n t of t h e 
unscheduled permanent award and an a s s o c i a t e d a t t o r n e y f e e . See 
ORS 656.262(10). Under t he circumstances of t h i s case and i n 
l i g h t o f the f a c t o r s enumerated i n ORS 438-15-010(6) we conclude 
t h a t an a p p r o p r i a t e a t t o r n e y f e e i s $500. 

ORDER 

The Referee's order dated A p r i l 14, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n i s d i r e c t e d t o pay c l a i m a n t 20 p e r c e n t (64 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant's 
a t t o r n e y i s awarded 25 p e r c e n t of t h i s i n c r e a s e d compensation, not 
t o exceed $3,800. For i t s unreasonable f a i l u r e t o pay 
compensation, t he SAIF C o r p o r a t i o n i s d i r e c t e d t o pay a p e n a l t y 
e q u a l t o 25 pe r c e n t of the aforementioned award and an 
i n s u r e r - p a i d a t t o r n e y f e e of $500. 

AL0NZA NETTLES, Claimant WCB 86-14983 
Samuel H a l l , J r . , Claimant's Attorney September 30, 1988 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Brown's or d e r t h a t : (1) upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
i n g u i n a l h e r n i a i n j u r y c l a i m ; and (2) d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y fees f o r an u n t i m e l y d e n i a l . On r e v i e w , t h e is s u e s 
are c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m those p o r t i o n s of the Referee's o r d e r t h a t 
upheld t he i n s u r e r ' s d e n i a l and d e c l i n e d t o assess a p e n a l t y . 
However, we r e v e r s e t h a t p o r t i o n of the order f i n d i n g no 
e n t i t l e m e n t t o a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t he Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

On August 7, 1986, c l a i m a n t f i l e d a c l a i m , a l l e g i n g t h a t 
he had s u s t a i n e d a compensable i n g u i n a l h e r n i a i n j u r y t h a t day. 
The employer completed i t s p o r t i o n o f the c l a i m on August 1 1 , 
1986. On August 20, 1986, the i n s u r e r ' s r e p r e s e n t a t i v e a u t h o r i z e d 
i n t e r i m compensation. Compensation was p a i d u n t i l October 20, 
1986, when t h e i n s u r e r denied the c l a i m . 

The i n s u r e r ' s d e n i a l i s s u e d more tha n 60 days a f t e r t h e 
employer's n o t i c e or knowledge of t h e c l a i m . We f i n d t h a t t h e 
i n s u r e r unreasonably delayed t he issuance of i t s d e n i a l . 

CONCLUSIONS OF LAW 

We adopt the Referee's "O p i n i o n " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The Referee upheld t he i n s u r e r ' s d e n i a l . The Referee 
f u r t h e r concluded t h a t t h e d e n i a l was u n t i m e l y . Yet, f i n d i n g no 
p r o o f of any amount due and unpaid beyond t h e 60 days a l l o w e d by 
s t a t u t e f o r a response, t h e Referee d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y fees f o r an u n t i m e l y d e n i a l . 
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We a g r e e t h a t t h e r e were no "amounts t h e n due" upon 
w h i c h t o base a p e n a l t y . However, we c o n c l u d e t h a t c l a i m a n t was. 
e n t i t l e d t o a t t o r n e y f e e s f o r t h e l a t e d e n i a l . 

W r i t t e n n o t i c e o f a c c e p t a n c e o r d e n i a l o f t h e c l a i m 
s h a l l be f u r n i s h e d t o t h e c l a i m a n t by t h e i n s u r e r w i t h i n 60 days 
a f t e r t h e e m p l o y e r has n o t i c e o r k n o w l e d g e o f t h e c l a i m . ORS 
6 5 6 . 2 6 2 ( 6 ) . I f t h e i n s u r e r u n r e a s o n a b l y d e l a y s a c c e p t a n c e o r 
d e n i a l o f a c l a i m , i t s h a l l be l i a b l e f o r an a d d i t i o n a l amount up 
t o 25 p e r c e n t o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h 
may be a s s e s s e d u n d e r 656.382. ORS 656.262 ( 1 0 ) 

H e r e , t h e i n s u r e r f a i l e d t o i s s u e i t s d e n i a l w i t h i n 60 
days a f t e r t h e e m p l o y e r ' s n o t i c e o r k n o w l e d g e o f t h e c l a i m . 
C o n s e q u e n t l y , c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s 
f o r t h e i n s u r e r ' s u n t i m e l y d e n i a l . Y e t , s i n c e c l a i m a n t r e c e i v e d 
i n t e r i m c o m p e n s a t i o n u n t i l t h e d a t e o f t h e i n s u r e r ' s d e n i a l , t h e r e 
a r e no amounts " t h e n due" upon w h i c h t o base a p e n a l t y . Kosanke 
v. SAIF, 41 Or App 17, 21 ( 1 9 7 9 ) . 

A l t h o u g h c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y , a t t o r n e y 
f e e s f o r an u n t i m e l y d e n i a l a r e a p p r o p r i a t e . See M i s c h e l v . 
P o r t l a n d G e n e r a l E l e c t r i c Company, 89 Or App 140 ( 1 9 8 7 ) . A f t e r 
r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s , as s u b m i t t e d by c l a i m a n t ' s 
c o u n s e l , and c o n s i d e r i n g t h e f a c t o r s e n u m e r a t e d i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t a r e a s o n a b l e f e e i s $300. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . For s e r v i c e s c o n c e r n i n g t h e u n t i m e l y 
d e n i a l i s s u e a t b o t h l e v e l s , c l a i m a n t ' s a t t o r n e y i s awarded $300 
as a r e a s o n a b l e a t t o r n e y f e e , t o be p a i d by t h e i n s u r e r . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o e x c e e d $ 2 4 5 . 5 0 , i s a p p r o v e d . 

JAMES 0'LEARY, Claimant WCB 87-12542 & 87-12541 
Pozzi, et a!., Claimant's Attorneys September 30, 1988 
Davis & Bostwick, Defense Attorneys I n t e r i m Order of Remand 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s f o r c l a i m a n t ' s 
back c o n d i t i o n . 

F o l l o w i n g o u r de novo r e v i e w o f t h e r e c o r d , we n o t e t h a t t h e 
R e f e r e e a d m i t t e d i n t o e v i d e n c e E x h i b i t s 1 t h r o u g h 11 i n WCB Case 
Number 8 7 - 1 2 5 4 1 , and E x h i b i t s 1 t h r o u g h 17 i n WCB Case Number 
87-12542. The p a r t i e s ' b r i e f s r e f e r t o s e v e r a l o f t h e e x h i b i t s i n WCB 
Case Number 87-12542. However, t h e r e c o r d on r e v i e w c o n t a i n s none o f 
t h e e x h i b i t s r e c e i v e d u n d e r t h a t case number. 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) , we may remand t o t h e R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r n e c e s s a r y a c t i o n when we 
d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . We c o n c l u d e t h a t t h e o m i s s i o n o f E x h i b i t s 1 
t h r o u g h 17 i n WCB Case Number 87-12542 c o n s t i t u t e s an i m p r o p e r , 
i n c o m p l e t e , o r o t h e r w i s e i n s u f f i c i e n t d e v e l o p m e n t o f t h i s c a s e . 

A c c o r d i n g l y , we r e t a i n j u r i s d i c t i o n o v e r t h i s m a t t e r and 
remand t o t h e R e f e r e e t o r e c o n s i d e r t h i s m a t t e r i n l i g h t o f o u r 
d i s c o v e r y . S h o u l d t h e R e f e r e e c o n c l u d e t h a t a h e a r i n g i s n e c e s s a r y t o 
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i d e n t i f y t h e aforementione d e x h i b i t s and i n c l u d e them i n t h e r e c o r d , 
he i s d i r e c t e d t o i n i t i a t e t h e a p p r o p r i a t e p r o c e e d i n g s . The Referee 
i s f u r t h e r d i r e c t e d t o i s s u e an Order on Remand d i s c u s s i n g t h e e f f e c t , 
i f any, t h e e x h i b i t s have had on h i s p r i o r o r d e r . Upon r e c e i p t of the 
Referee's Order on Remand, the Board s h a l l t a k e t h i s m a t t e r under 
advisement. 

MELODY M. SCHNEIDER, Claimant WCB 86-14902 
Charles D. Maier, Claimant's Attorney September 30, 1988 
M e r r i l y McCabe (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Seymour's o r d e r 
t h a t : (1) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r a neck and low back c o n d i t i o n ; (2) 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h a t d e n i a l ; and 
(3) a f f i r m e d a D e t e r m i n a t i o n Order awarding no permanent 
d i s a b i l i t y f o r c l a i m a n t ' s compensable neck and back i n j u r y . On 
re v i e w , t he i s s u e s are m e d i c a l s e r v i c e s , p e n a l t i e s , a t t o r n e y fees 
and e x t e n t o f unscheduled permanent d i s a b i l i t y . 

We a f f i r m t h e Referee's o r d e r . 

FINDINGS OF FACT 

Claimant has a h i s t o r y of c e r v i c a l , t h o r a c i c and lumbar 
s p r a i n and s t r a i n a t t r i b u t a b l e t o o f f - w o r k car a c c i d e n t s i n 1980 
and 1983. Since t h a t t i m e , c l a i m a n t has not been t o t a l l y f r e e of 
neck p a i n , and she has c o n t i n u e d t o e x p e r i e n c e p e r i o d i c f l a r e - u p s 
of back p a i n . 

I n December 1985, c l a i m a n t r e i n j u r e d her s p i n e i n a 
compensable work i n j u r y w i t h SAIF's i n s u r e d . She had r e c e i v e d no 
t r e a t m e n t f o r her neck or back c o n d i t i o n d u r i n g t h e p r e c e d i n g 
y e a r . The i n j u r y o c c u r r e d when c l a i m a n t f e l l down a f l i g h t of 
s t a i r s , a f t e r which she experienced immediate neck p a i n . A s h o r t 
t i m e l a t e r , she developed t h o r a c i c and lumbar p a i n , along w i t h 
sensory l o s s i n her face and upper and lower e x t r e m i t i e s . Her 
symptoms were v a r i o u s l y diagnosed as a s t r a i n and/or s p r a i n , s o f t 
t i s s u e i n j u r y , i n t e r v e r t e b r a l d i s k displacement and back c o n t u s i o n . 

A f t e r i n i t i a l emergency room t r e a t m e n t , c l a i m a n t came 
under the care o f Dr. U t t e r , c h i r o p r a c t o r . She became m e d i c a l l y 
s t a t i o n a r y on August 22, 1986, but c o n t i n u e d t o e x p e r i e n c e 
f r e q u e n t f l a r e - u p s of neck and back p a i n . Dr. U t t e r p r o v i d e d 
p a l l i a t i v e care on an as-needed b a s i s . A D e t e r m i n a t i o n Order, 
i s s u e d October 23, 1986, c l o s e d her c l a i m w i t h no award of 
permanent d i s a b i l i t y . 

Meanwhile, c l a i m a n t s u s t a i n e d y e t another i n j u r y t o her 
neck and back i n an o f f - w o r k a u t o m o b i l e a c c i d e n t on October 6, 
1986. F o l l o w i n g t h a t a c c i d e n t , she experienced i n c r e a s e d p a i n i n 
her c e r v i c a l , t h o r a c i c and lumbar s p i n e . Dr. U t t e r diagnosed 
c e r v i c a l c r a n i a l syndrome w i t h a t t e n d a n t c e r v i c a l d i s c 
d i s p l a c e m e n t and a s s o c i a t e d whip l a s h t y p e syndrome, acute 
p a r a v e r t e b r a l m y o f a s c i t i s and lumbosacral j o i n t i n j u r y . He 
p r o v i d e d c u r a t i v e c h i r o p r a c t i c t r e a t m e n t u n t i l c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y on January 17, 1987. 

T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e symptomatic 
f l a r e - u p s of neck and back p a i n . Dr. U t t e r p r o v i d e d p a l l i a t i v e 
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care f o r these symptoms which he b i l l e d t o SAIF. On March 19, 
1987, SAIF f o r m a l l y denied r e s p o n s i b i l i t y f o r any neck and low 
back t r e a t m e n t and d i s a b i l i t y , on or a f t e r October 6, 1986, 
r e s u l t i n g from t h e c o n d i t i o n s diagnosed by Dr. U t t e r a t t h e ti m e 
of c l a i m a n t ' s October 1986 car a c c i d e n t . 

Claimant requested a h e a r i n g on t h i s d e n i a l and the 
October 1986 D e t e r m i n a t i o n Order. 

We f i n d t h a t c l a i m a n t ' s c u r r e n t need f o r neck and low. 
back t r e a t m e n t i s not m a t e r i a l l y r e l a t e d t o her compensable 
i n j u r y . We a l s o f i n d t h a t SAIF acted reasonably i n i s s u i n g i t s 
March 19, 1987 d e n i a l . F i n a l l y , we are not persuaded t h a t 
c l a i m a n t has s u s t a i n e d any permanent d i s a b i l i t y as a r e s u l t of her 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Medical S e r v i c e s 

C l a i m a n t ' s c u r r e n t neck and low back t r e a t m e n t i s 
compensable i f her December 1985 work i n j u r y remains a m a t e r i a l 
c o n t r i b u t i n g cause of her need f o r t h a t t r e a t m e n t . See Grable v. 
Weyerhaeuser, 291 Or 387 (198 1 ) . The Referee found t h a t 
c l a i m a n t ' s c u r r e n t neck and low back symptoms were a t t r i b u t a b l e t o 
her o f f - w o r k car a c c i d e n t i n October 1986. A c c o r d i n g l y , he 
concluded t h a t SAIF was not r e s p o n s i b l e f o r Dr. U t t e r ' s t r e a t m e n t 
of those c o n d i t i o n s . On r e v i e w , c l a i m a n t contends t h a t t h e 
Referee e r r e d i n h i s f i n d i n g s and u l t i m a t e c o n c l u s i o n . 

The l a y evidence suggests a te m p o r a l r e l a t i o n s h i p 
between c l a i m a n t ' s c u r r e n t neck and low back symptoms and her 
compensable i n j u r y . However, t h i s i s s u e i n v o l v e s t h e t y p e o f 
complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l a n a l y s i s . See 
U r i s v. Compensation Department, 247 Or 420, 424-26 ( 1 9 6 5 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (19.85). 

The m e d i c a l o p i n i o n s o f Drs. U t t e r and Stevens address 
t h i s i s s u e . Dr. U t t e r i s c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . 
Dr. Stevens, M.D., performed an independent m e d i c a l e x a m i n a t i o n i n 
May 1987. He was c l a i m a n t ' s t r e a t i n g p h y s i c i a n a f t e r her 1980 and 
1983 car a c c i d e n t s , and he e v a l u a t e d her c o n d i t i o n f o l l o w i n g her 
i n d u s t r i a l i n j u r y i n 1985. 

Both d o c t o r s r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t neck 
c o n d i t i o n i s not r e l a t e d t o her compensable i n j u r y . We, 
t h e r e f o r e , conclude t h a t c l a i m a n t has not c a r r i e d her burden o f 
pr o o f i n r e g a r d t o her neck t r e a t m e n t . 

T u r n i n g t o c l a i m a n t ' s low back t r e a t m e n t , Dr. U t t e r ' s 
A p r i l 22, 1987 r e p o r t i d e n t i f i e s a m a t e r i a l r e l a t i o n s h i p between 
t h a t t r e a t m e n t and the December 1985 i n j u r y . However, t h e 
f i n d i n g s which he notes i n sup p o r t of h i s o p i n i o n are i n c o n s i s t e n t 
w i t h f i n d i n g s i n h i s p r i o r r e p o r t s , i n c l u d i n g h i s January 17, 1986 
thermogra p h i c e v a l u a t i o n , h i s October 21, 1986 r e p o r t t o t h e 
i n s u r e r a t r i s k f o r t h e 1986 car a c c i d e n t , and h i s January 17, 
1987 impairment r a t i n g . I n p a r t i c u l a r , t h e l a t t e r two r e p o r t s 
i d e n t i f y permanent tho r a c o l u m b a r impairment from t h e 1986 car 
a c c i d e n t , whereas Dr. U t t e r opined t h a t t h e r e was no permanent 
impairment t o these areas i n h i s A p r i l 22, 1987 r e p o r t . I n l i g h t 
of these i n c o n s i s t e n c i e s , we g i v e l i t t l e w e i g h t t o the o p i n i o n 
Dr. U t t e r expressed i n t h e l a t t e r r e p o r t . 
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T u r n i n g t o Dr. Stevens' May 1987 r e p o r t , he found i t 
i m p o s s i b l e t o document " o b j e c t i v e l y measurable impairment" 
a s s o c i a t e d w i t h any of c l a i m a n t ' s i n j u r i e s but opined t h a t 
" o b v i o u s l y a l o t of j e r k i n g , t w i s t i n g , and c o n t u s i n g [ s i c ] 
s p r a i n i n g episodes t o v a r i o u s j o i n t s are a d d i t i v e over a p e r i o d o f 
y e a r s . " While i t i s t r u e t h a t t h i s g e n e r a l statement i s 
c o n s i s t e n t w i t h c l a i m a n t ' s p o s i t i o n , we f i n d i t i n s u f f i c i e n t t o 
s a t i s f y c l a i m a n t ' s burden of p r o o f on t h i s i s s u e . 

I n l i g h t o f t h e above d i s c u s s i o n , we are not persuaded 
t h a t c l a i m a n t ' s December 1985 i n j u r y remains a m a t e r i a l 
c o n t r i b u t i n g f a c t o r of her c u r r e n t need f o r neck and low back 
t r e a t m e n t . A c c o r d i n g l y , we a f f i r m the Referee's o r d e r u p h o l d i n g 
SAIF's d e n i a l of t h a t t r e a t m e n t . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt the Referee's o p i n i o n c o n c e r n i n g t h i s i s s u e . 
E x t e n t of Unscheduled Permanent P a r t i a l D i s a b i l i t y 

Claimant contends t h a t the Referee e r r e d i n f i n d i n g t h a t 
she was not e n t i t l e d t o an award of permanent p a r t i a l d i s a b i l i t y 
f o r her December 1985 work i n j u r y . I n o r d e r t o p r e v a i l on t h i s 
i s s u e , she must demonstrate t h a t she has a permanent l o s s of 
e a r n i n g c a p a c i t y due t o the compensable i n j u r y . . ORS 656.214(5). 

The r e c o r d c o n t a i n s no p e r s u a s i v e m e d i c a l o p i n i o n 
r e l a t i n g c l a i m a n t ' s l i m i t a t i o n s t o her compensable i n j u r y . Two 
p a n e l s of independent medical r e v i e w e r s examined c l a i m a n t and 
found no permanent impairment as a r e s u l t of her compensable 
i n j u r y . As d i s c u s s e d above, Dr. Stevens' May 1987 r e p o r t i n c l u d e d 
the o b s e r v a t i o n t h a t repeated traumas would be a d d i t i v e over a 
p e r i o d of y e a r s . However, w h i l e t h i s may be t r u e as a g e n e r a l 
r u l e , i t i s n o t , n e c e s s a r i l y , t r u e i n t h i s p a r t i c u l a r i n s t a n c e . A 
case i n p o i n t i s Dr. Stevens' own f i n d i n g t h a t c l a i m a n t ' s c u r r e n t 
neck symptoms are a t t r i b u t a b l e t o her e a r l i e r car a c c i d e n t s r a t h e r 
t h a n a c c u m u l a t i v e e f f e c t of a l l of her i n j u r i e s . 

F i n a l l y , i n h i s August 22, 1986 r e p o r t , Dr. U t t e r 
a t t r i b u t e s no permanent impairment t o the compensable i n j u r y o t h e r 
than a sensory l o s s i n t h e m i d - t h o r a c i c s p i n e . Moreover, he g i v e s 
no f u r t h e r e x p l a n a t i o n of t h e n a t u r e of t h i s sensory l o s s , and the 
r e c o r d does not o t h e r w i s e persuade us t h a t i t c o n t r i b u t e s i n any 
way t o c l a i m a n t ' s l i m i t a t i o n s . Moreover, h i s January 17, 1987 
impairment r a t i n g suggests t h a t c l a i m a n t ' s l i m i t a t i o n s are r e l a t e d 
t o her October 1986 car i n j u r y . 

We are aware of l a y evidence i n t h e r e c o r d s u g g e s t i n g a 
t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s l i m i t a t i o n s and t h e 
compensable i n j u r y . We are a l s o aware t h a t c l a i m a n t t e s t i f i e d 
t h a t her work i n j u r y c o n t r i b u t e d t o her c u r r e n t r e s t r i c t i o n s . 
However, we are g e n e r a l l y h e s i t a n t t o i n f e r c a u s a t i o n from a 
temporary r e l a t i o n s h i p , a l o n e . See A l l i e v. SAIF, 79 Or App 284, 
288 ( 1 9 8 6 ) . F u r t h e r m o r e , g i v e n c l a i m a n t ' s p r i o r and subsequent 
noncompensable neck and back i n j u r i e s , her l a y o p i n i o n r e g a r d i n g 
t h e c a u s a t i o n of her symptoms i s not s u f f i c i e n t grounds t o s u p p o r t 
a d i s a b i l i t y award. 

A c c o r d i n g l y , we are not persuaded t h a t c l a i m a n t 
s u s t a i n e d any permanent l o s s of e a r n i n g c a p a c i t y as a r e s u l t of 
her compensable i n j u r y . 
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ORDER 

The Referee's o r d e r dated J u l y 16, 1987 i s a f f i r m e d . 

VANCE I . SHATTUCK, Claimant WCB 84-10562 
Pozzi, e t a!., Claimant's Attorneys September 30, 1988 
Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review o f Referee F i n k ' s o r d e r t h a t : 
(1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) 
in c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a neck 
i n j u r y from 40 p e r c e n t (128 degrees) t o 75 p e r c e n t (240 d e g r e e s ) . 
The s e l f - i n s u r e d employer c r o s s - r e q u e s t s review of of t h a t p o r t i o n 
of t h e Referee's order which i n c r e a s e d c l a i m a n t ' s permanent 
d i s a b i l i t y t o 75 p e r c e n t , seeking a r e d u c t i o n o f b e n e f i t s . We 
a f f i r m . 

ISSUES 

1. Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d 

2. I f c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d , 
whether c l a i m a n t i s e n t i t l e d t o an i n c r e a s e or a decrease i n 
unscheduled permanent d i s a b i l i t y . 

FINDINGS OF FACT 

Cl a i m a n t , 52, was educated t h r o u g h t h e seventh grade but 
i s f u n c t i o n a l l y i l l i t e r a t e . Most of h i s work e x p e r i e n c e has 
i n v o l v e d heavy p h y s i c a l l a b o r . 

Claimant worked f o r t h e employer f o r a p p r o x i m a t e l y 20 
y e a r s . On January 3, 1983, he s u s t a i n e d a compensable i n j u r y t o 
h i s e n t i r e back, from c e r v i c a l t o lumbar areas, w h i l e b r e a k i n g 
excess me t a l from a c a s t i n g w i t h a sledge hammer. Dr. B e r k e l e y , 
n e u r o l o g i c a l surgeon, diagnosed severe c e r v i c a l s p o n d y l o s i s a t the 
C4-5 and C5-6 l e v e l s . 

On June 23, 1983, t h e employer denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c e r v i c a l s p i n e c o n d i t i o n . 

On December 29, 1983, a p r i o r Referee found c l a i m a n t ' s 
c e r v i c a l c l a i m compensable. 

On February 8, 1984, Dr. Be r k e l e y performed an a n t e r i o r 
c e r v i c a l diskectomy and i n t e r b o d y f u s i o n a t t h e C4-5 and C5-6 
l e v e l s . 

On August 3, 1984, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 40 p e r c e n t unscheduled permanent d i s a b i l i t y and 5 p e r c e n t 
scheduled permanent d i s a b i l i t y f o r t h e l o s s of f u n c t i o n o f h i s 
l e f t hand. 

On November 5, 1984, c l a i m a n t began an a u t h o r i z e d 
t r a i n i n g program i n vending machine r e p a i r . On November 5, 1985, 
c l a i m a n t s u c c e s s f u l l y completed t h a t program. Throughout t h e 
t r a i n i n g program, c l a i m a n t e x p e r i e n c e d no p h y s i c a l d i f f i c u l t i e s 
and was ab l e t o p e r f o r m a l l t h e d u t i e s of a vending machine 
rep a i r m a n . On A p r i l 18, 1986, c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e 
was t e r m i n a t e d . Since t h a t t i m e , c l a i m a n t has remained unemployed 
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Claimant i s employable and can p e r f o r m l i g h t d u t y work. 
He i s a l s o p h y s i c a l l y a b l e t o p e r f o r m t h e d u t i e s of a vending 
machine repairman, which does not r e q u i r e h o l d i n g t h e head i n a 
f l e x e d p o s i t i o n f o r p r o l o n g e d p e r i o d s of t i m e . 

Claimant's t e s t i m o n y r e g a r d i n g b o t h t h e n a t u r e o f t h e 
v o c a t i o n a l t r a i n i n g he r e c e i v e d and h i s i n a b i l i t y t o p e r f o r m t h e 
d u t i e s of a vending machine repairman was not c r e d i b l e . 

CONCLUSIONS OF LAW 
The Referee concluded t h a t c l a i m a n t was p h y s i c a l l y a b l e 

t o p e r f o r m the d u t i e s of a vending machine repairman and was 
o t h e r w i s e employable. T h e r e f o r e , he concluded t h a t c l a i m a n t was 
not permanently and t o t a l l y d i s a b l e d , but r a i s e d c l a i m a n t ' s 
unscheduled permanent p a r t i a l d i s a b i l i t y award t o 75 p e r c e n t . We 
agree w i t h h i s c o n c l u s i o n and adopt h i s O p i n i o n p o r t i o n of t h e 
or d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Permanent t o t a l d i s a b i l i t y may r e s u l t from l e s s than 
t o t a l p h y s i c a l i n c a p a c i t y when combined w i t h nonmedical 
c o n d i t i o n s , i n c l u d i n g age, t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , mental c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l 
as c o n d i t i o n s of t h e l a b o r market. W i l s o n v. Weyerhaeuser, 30 Or 
App 403, 409 (1 9 7 7 ) . To e s t a b l i s h permanent t o t a l d i s a b i l i t y , 
c l a i m a n t must demonstrate t h a t , as a consequence o f h i s 
compensable i n j u r y , he has been rendered unable t o s e l l h i s 
s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r 
market. I_d_. Claimant has the burden of p r o v i n g h i s permanent 
t o t a l d i s a b i l i t y s t a t u s and must e s t a b l i s h t h a t he i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and t h a t he has made reasonable 
e f f o r t s t o o b t a i n such employment. ORS 656.206(3). 

ORDER 

The Referee's order dated A p r i l 23, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $160.00. 

W00DIE R. STRIPLIN, Claimant WCB 87-12406 
Vick & Gutzler, Claimant's Attorneys September 30, 1988 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee 
H u f f ' s order t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s as not reasonable or necessary and as 
bein g u n r e l a t e d t o h i s compensable low back i n j u r y . A l t h o u g h not 
r a i s e d by the p a r t i e s , we a l s o examine t h e employer's d e n i a l t o 
determine whether i t i s an i m p e r m i s s i b l e p r e c l o s u r e d e n i a l . See 
R o l l e r v. Weyerhaeuser Co., 67 Or App 583, 586-87, on 
r e c o n s i d e r a t i o n 68 Or App 743, rev den 297 Or 601 ( 1 9 8 4 ) . We 
conclude t h a t t h e d e n i a l i s p r o c e d u r a l l y improper; t h e r e f o r e , we 
do not reach t h e m e r i t s of t h e c l a i m . 

FINDINGS OF FACT 

Clai m a n t , 57 years o l d , s u s t a i n e d a compensable low back 
i n j u r y on December 8, 1984, w h i l e employed as a paper machine 
o p e r a t o r . Claimant c o n t i n u e d t o work u n t i l December 21, 1984, 
when he began t o have p a i n down h i s l e f t l e g . Claimant then 
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s o u g h t t r e a t m e n t w i t h D r. L l e w e l l y n , c h i r o p r a c t o r , who t o o k him 
o f f w o r k . 

C l a i m a n t had e x p e r i e n c e d two p r i o r back i n j u r i e s i n t h e 
196 0 ' s , b o t h o f w h i c h r e s o l v e d w i t h i n a few weeks. 

X - r a y s t a k e n i n December 1984 e s t a b l i s h t h a t c l a i m a n t 
had p r e e x i s t i n g m i l d t o m i l d l y m o d e r a t e d e g e n e r a t i v e d i s c d i s e a s e 
a t t h e L5-S1 l e v e l . 

D r. L l e w e l l y n d i a g n o s e d l u m b o s a c r a l s t r a i n , l u m b a r 
s u b l u x a t i o n and r a d i c u l i t i s l u m b o s a c r a l . He t r e a t e d c l a i m a n t w i t h 
s p i n a l m a n i p u l a t i o n , u l t r a s o n i c massage and r e s t r i c t i o n o f 
a c t i v i t i e s . C l a i m a n t was o f f work u n t i l J a n u a r y 15, 1985 and t h e n 
was r e l e a s e d f o r m o d i f i e d w o r k . H i s l e g p a i n had r e s o l v e d by t h e 
t i m e he r e t u r n e d t o w o r k . The c l a i m has n e v e r been c l o s e d . 

C l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n on June 5, 1985. 
He r e p o r t e d no p r e c i p i t a t i n g t r a u m a . Dr. L l e w e l l y n t o o k c l a i m a n t 
o f f work f o r t h r e e t o f i v e d a y s . 

C l a i m a n t r e p o r t e d t o Dr. L l e w e l l y n on J u l y 15, 1985 w i t h 
an a d d i t i o n a l e x a c e r b a t i o n . C l a i m a n t r e l a t e d t h i s e x a c e r b a t i o n t o 
a s p e c i f i c w ork i n c i d e n t on J u l y 13, 1985. Dr. L l e w e l l y n r e c o r d e d 
" worsened s e v e r e l o w back p a i n " b u t , n e v e r t h e l e s s , r e t u r n e d 
c l a i m a n t t o work on a c o n t i n u e d m o d i f i e d b a s i s . 

On J u l y 2 1 , 1985, Dr. L l e w e l l y n t o o k c l a i m a n t o f f w o r k 
once a g a i n . C l a i m a n t r e t u r n e d t o l i g h t - d u t y work on A u g u s t 26, 
1985. He was t h e n r e l e a s e d t o resume r e g u l a r work on O c t o b e r 9, 
1985. 

C l a i m a n t w o r k e d f o r t h e n e x t 11 months w i t h o u t t i m e l o s s 
f r o m w o r k . He c o n t i n u e d t o t r e a t r e g u l a r l y w i t h Dr. L l e w e l l y n one 
t o t h r e e t i m e s p e r week. 

I n September 1986, c l a i m a n t e x p e r i e n c e d a n o t h e r 
e x a c e r b a t i o n . He r e p o r t e d m o d e r a t e l y s e v e r e l o w back p a i n t o 
Dr. L l e w e l l y n . He a g a i n c i t e d no p r e c i p i t a t i n g t r a u m a . I n s t e a d , 
he r e l a t e d a w o r s e n i n g o v e r t h e p r i o r weekend. Dr. L l e w e l l y n 
a d v i s e d t h a t he " t a k e i t e a s y . " 

S i m i l a r l y , i n A p r i l 1987, c l a i m a n t r e p o r t e d t o 
Dr. L l e w e l l y n w i t h c o m p l a i n t s o f i n c r e a s e d s e v e r e l ow back p a i n . 
The p a i n came on s u d d e n l y d u r i n g t h e n i g h t . He f e l t good when he 
went t o bed t h e n i g h t b e f o r e . Dr. L l e w e l l y n r e l e a s e d h i m t o wo r k 
t h e n e x t day w i t h r e s t r i c t i o n s as t o l i f t i n g , r e p e t i t i v e b e n d i n g , 
and o t h e r s t r e s s f u l l o w back a c t i v i t i e s . 

A g a i n , i n May 1987, c l a i m a n t v i s i t e d Dr. L l e w e l l y n 
c o m p l a i n i n g o f " s e v e r e and w o r s e n e d l o w back p a i n . " No t r a u m a t i c 
e v e n t was i m p l i c a t e d i n t h i s e x a c e r b a t i o n . Dr. L l e w e l l y n t r e a t e d 
c l a i m a n t w i t h m a n i p u l a t i o n and u l t r a s o n i c s o n a t i o n . C l a i m a n t 
r e t u r n e d t o w o r k w i t h i n s t r u c t i o n s t o a v o i d s t r e s s f u l a c t i v i t i e s 
i n v o l v i n g h i s l o w b a c k . He was s c h e d u l e d f o r a f o l l o w - u p v i s i t 
l a t e r t h a t same day. 

For a one-month p e r i o d i n J u n e / J u l y 1987, c l a i m a n t w e n t 
w i t h o u t t r e a t m e n t s f r o m D r. L l e w e l l y n . T h i s l a p s e i n t r e a t m e n t 
was due t o t h e f a c t t h a t c l a i m a n t was " d o i n g a l l r i g h t " i n 
a d d i t i o n t o t h e f a c t t h a t he went on v a c a t i o n . 

On J u l y 28, 1987, t h e e m p l o y e r ' s c o u n s e l s e n t c l a i m a n t a 
l e t t e r w h i c h s t a t e d : -1302-



"On December 8, 1984, you f i l e d a c l a i m f o r 
an i n d u s t r i a l i n j u r y t o your low back which 
occured [ s i c ] w h i l e you were employed by 
[ t h e e m p l o y e r ] . You are now seekin g 
reimbursement f o r c h i r o p r a c t i c t r e a t m e n t . 

"We deny a l l f u r t h e r c h i r o p r a c t i c care i n 
t h a t i t i s not reasonable, necessary, or 
a t t r i b u t a b l e t o our i n d u s t r i a l i n j u r y o f 
December 8, 1984. A l l c h i r o p r a c t i c care 
o b t a i n e d p r i o r t o t h i s date w i l l be p a i d 
f o r . However we w i l l not make payments f o r 
any c h i r o p r a c t i c care past t h i s d a t e . " 

Claimant r e c e i v e d no c h i r o p r a c t i c t r e a t m e n t s d u r i n g 
August, September and October 1987. 

Claimant's December 1984 i n j u r y i s not a m a t e r i a l 
c o n t r i b u t i n g cause of h i s c u r r e n t need f o r m e dical s e r v i c e s . His 
c u r r e n t need f o r c h i r o p r a c t i c s e r v i c e s i s r e l a t e d s o l e l y t o h i s 
p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

On re v i e w , t h e p a r t i e s argue o n l y t h e q u e s t i o n whether 
c l a i m a n t ' s c u r r e n t c o n d i t i o n f o r which he i s r e c e i v i n g t r e a t m e n t 
i s c a u s a l l y r e l a t e d t o h i s compensable c l a i m . However, i n t h e 
course of our de novo r e v i e w , we are not l i m i t e d t o t h e issu e s 
p r e s e n t e d by the p a r t i e s . Rather, we may make any d i s p o s i t i o n of 
th e case t h a t we determine t o be a p p r o p r i a t e . ORS 656.295(6); 
D e s t a e l v. N i c o l a i Co., 80 Or App 596, 600-01 (1986). 

The employer argues t h a t c l a i m a n t ' s ongoing c h i r o p r a c t i c 
care i s not r e l a t e d t o h i s compensable 1984 i n j u r y . We have found 
as f a c t t h a t c l a i m a n t ' s ongoing low back symptoms are s o l e l y 
r e l a t e d t o h i s noncompensable d e g e n e r a t i v e c o n d i t i o n . However, 
n o t w i t h s t a n d i n g t h i s f i n d i n g , t h e employer i s p r o h i b i t e d from 
i s s u i n g i t s p a r t i a l d e n i a l so lo n g as the accepted c l a i m i s i n 
open s t a t u s . See Guerrero v. S t a y t o n Canning Co., 92 Or App 209, 
212-13 ( 1 9 8 8 ) , and t h e cases c i t e d t h e r e i n . The evidence 
i n d i c a t e s t h a t t h e c l a i m was s t i l l open as of t h e date of t h e 
d e n i a l . The employer's p a r t i a l d e n i a l i s t h e r e f o r e p r o c e d u r a l l y 
i mproper. 

ORDER 

The Referee's o r d e r dated December 1 1 , 1987 i s a f f i r m e d 
as supplemented h e r e i n . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e of $405, t o be p a i d by t h e 
s e l f - i n s u r e d employer. A c l i e n t - p a i d f e e not t o exceed $500 i s 
approved. . 

J0ETTE M. WHISTLER, Claimant WCB 86-10541 
Robert L. Burns, Claimant's Attorney September 30, 1988 
Gail M. Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f Referee Ga l t o n ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order which d e c l i n e d t o award unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r a neck, back and l e f t s h o u l d e r 
i n j u r y . On re v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o an 
award of unscheduled permanent d i s a b i l i t y . We agree and m o d i f y . 
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FINDINGS OF FACT 

I n September 1985 c l a i m a n t compensably i n j u r e d her back, 
neck and s h o u l d e r , when she was s t r u c k from behind by a sheep. 
Dr. J u r a , M.D., diagnosed an acute l e f t c e r v i c a l and t h o r a c i c 
s t r a i n . Dr. Martens, o r t h o p e d i s t , r e p o r t e d t h a t c l a i m a n t 
e x h i b i t e d s i g n i f i c a n t f u n c t i o n a l o v e r l a y c h a r a c t e r i z e d by marked 
o v e r - r e a c t i o n and c o n t o r t i o n s when a t t e m p t i n g range of motions of 
the s h o u l d e r . He n e v e r t h e l e s s d e c l i n e d t o f i n d her s t a t i o n a r y and 
recommended n e u r o l o g i c a l f o l l o w - u p . Dr. B r e t t , neurosurgeon, 
diagnosed a p r o b a b l e c e r v i c a l d i s c p r o t r u s i o n a t C'6-7 w i t h 
evidence of a r a d i c u l o p a t h y . Claimant d e c l i n e d t o undergo a 
myelogram. 

I n February 1986 c l a i m a n t began t r e a t m e n t w i t h 
Dr. Dinneen, o r t h o p e d i s t . On February 13, 1986, Dr. Dinneen 
r e l e a s e d c l a i m a n t t o r e g u l a r work w i t h o u t any r e s t r i c t i o n s or 
l i m i t a t i o n s and no permanent impairment. 

I n March 1986 c l a i m a n t was examined by Dr. S t o r i n o , 
n e u r o l o g i s t , a t t h e Ca l l a h a n Center. No l o n g e r c o m p l a i n i n g of 
p a i n or arm p a r e s t h e s i a s , c l a i m a n t had an e x c e l l e n t s h o u l d e r , 
c e r v i c a l and back range o f m o t i o n . She was asymptomatic and found 
m e d i c a l l y s t a t i o n a r y . 

A A p r i l 10, 1986 D e t e r m i n a t i o n Order awarded temporary 
t o t a l d i s a b i l t y , but no permanent p a r t i a l d i s a b i l i t y . A second 
D e t e r m i n a t i o n Order i s s u e d A p r i l 2 1 , 1986, a f f i r m i n g t h e p r i o r 
award. 

Claimant was 43 years o l d a t t h e t i m e of h e a r i n g and has 
a h i g h s c h o o l e d u c a t i o n . At the ti m e of her i n j u r y , she worked 
f o r a l i v e s t o c k a u c t i o n . She has a l s o worked as a ho u s e w i f e , 
h o s t e s s , and w a i t r e s s . Sewing and y a r d work causes her neck t o 
s t i f f e n , p r o m p t i n g headaches, as w e l l as t i n g l i n g and numbness i n 
her s h o u l d e r and arms. 

Claimant was employed as a w a i t r e s s i n December 1986 and 
January 1987. However, t h e l i f t i n g o f t r a y s caused her t o 
ex p e r i e n c e numbness and t i n g l i n g i n her l e f t arm. T h e r e a f t e r , she 
stopped w o r k i n g as a w a i t r e s s . 

We f i n d t h a t c l a i m a n t has e x p e r i e n c e d permanent 
impairment as a r e s u l t of her compensable i n j u r y . We c o n s i d e r t h e 
e x t e n t o f her permanent impairment t o be i n t h e m i n i m a l range. 
The c o m b i n a t i o n of c l a i m a n t ' s l a c k of t r a n s f e r a b l e s k i l l s and her 
permanent p h y s i c a l l i m i t a t i o n s have c u l m i n a t e d i n i n a permanent 
l o s s of e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW 

A l t h o u g h c l a i m a n t seemed m a t e r i a l l y o v e r f o c u s e d upon her 
p h y s i c a l symptomatology, the Referee concluded t h a t , based on h i s 
o b s e r v a t i o n s of c l a i m a n t ' s a t t i t u d e , appeareance and demeanor, she 
was e s s e n t i a l l y c r e d i b l e . The Referee f u r t h e r noted t h a t 
m e d i c a l l y v e r i f i e d permanent impairment i s not a c o n d i t i o n 
precedent t o g r a n t i n g an unscheduled permanent d i s a b i l i t y award. 
However, inasmuch as he found t h e evidence i n s u f f i c i e n t t o s u p p o r t 
any permanent impairment due t o the compensable i n j u r y , t h e 
Referee h e l d t h a t c l a i m a n t was not e n t i t l e d t o a permanent 
d i s a b i l i t y award. We d i s a g r e e . . 
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The c r i t e r i a f o r r a t i n g e x t e n t of d i s a b i l i t y i s t h e 
permanent l o s s of e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . 
ORS 656.214(5); B a r r e t t v. D & H D r y w a l l , 300 Or 553, 555 (1 9 8 6 ) . 
E a r n i n g c a p a c i t y i s the a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment t a k i n g i n t o c o n s i d e r a t i o n age, e d u c a t i o n , t r a i n i n g , 
s k i l l s and work e x p e r i e n c e . ORS 656.214(5). 

I n r a t i n g t h e e x t e n t of unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
as s e t f o r t h above and i n OAR 436-30-380 e t seg. We ap p l y these 
r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . See 
H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o 
v. Fred S. Bay News Co., 50 Or App 260 (1982). 

O b j e c t i v e medical evidence i s not t h e o n l y evidence 
c o n s i d e r e d i n our e v a l u a t i o n . A c l a i m a n t ' s l a y t e s t i m o n y may or 
may not c a r r y t h e c l a i m a n t ' s burden o f p r o v i n g t h e e x t e n t o f her 
d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148, 151 (1 9 8 4 ) . 

F o l l o w i n g our de novo review o f t h e med i c a l and l a y 
evi d e n c e , i n c l u d i n g t h e Referee's f i n d i n g t h a t c l a i m a n t was a 
r e l i a b l e and c r e d i b l e w i t n e s s a l t h o u g h she seemed m a t e r i a l l y 
o v e r f o c u s e d upon her p h y s i c a l symptomatology, we are persuaded 
t h a t c l a i m a n t has s u f f e r e d permanent impairment as a r e s u l t of her 
compensable i n j u r y which has permanently reduced her e a r n i n g 
c a p a c i t y . Consequently, we conclude t h a t she i s e n t i t l e d t o an 
award o f unscheduled permanent d i s a b i l i t y . 

A l t h o u g h she d e c l i n e d t o undergo a myelogram, c l a i m a n t 
was diagnosed as s u f f e r i n g from a p r o t r u d i n g d i s c a t C6-7. 
Furt h e r m o r e , d e s p i t e t h e r e s o l u t i o n of her d i s a b l i n g symptoms 
w h i l e not w o r k i n g , c l a i m a n t ' s symptoms p r o m p t l y reappeared when 
she r e t u r n e d t o w a i t r e s s work. The reemergence of these d i s a b l i n g 
symptoms compelled her t o leave work as a r e s u l t o f her 
compensable i n j u r y . T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s l a c k of 
mar k e t a b l e and t r a n s f e r a b l e s k i l l s , coupled w i t h t h e permanent 
r e s i d u a l s of her compensable i n j u r y , have r e s u l t e d i n a permanent 
l o s s of e a r n i n g c a p a c i t y . 

A c c o r d i n g l y , a f t e r c o m p l e t i n g our review and c o n s i d e r i n g 
the above mentioned g u i d e l i n e s , we conclude t h a t an award of 10 
p e r c e n t (32 degrees) unscheduled permanent p a r t i a l d i s a b i l t i y 
a d e q uately compensates c l a i m a n t f o r her compensable i n j u r y . 

ORDER 

The Referee's order dated May 1, 1987 i s m o d i f i e d . 
Claimant i s awarded 10 p e r c e n t (32 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r her compensable back, neck and sho u l d e r 
c o n d i t i o n . Claimant's a t t o r n e y i s awarded 25 p e r c e n t of t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r not t o exceed $3,800. 

FRANCES M. WING, Claimant WCB 86-17604 
Douglas L. Minson, Claimant September 30, 1988 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f those p o r t i o n s o f 

Referee Podnar's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n ; and (2) found t h a t c l a i m a n t ' s low 
back i n j u r y was p r e m a t u r e l y c l o s e d . We a f f i r m . 
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ISSUES 

The i s s u e s on review are c o m p e n s a b i l i t y and premature 
c l a i m c l o s u r e . 

FINDINGS OF FACT 

Cl a i m a n t , age 39 a t t h e time of h e a r i n g , worked f o r t h e 
employer as a d r i l l press o p e r a t o r when she compensably i n j u r e d her 
back i n October 1984. She was i n i t i a l l y t r e a t e d c o n s e r v a t i v e l y 
w i t h m e d i c a t i o n and p h y s i c a l t h e r a p y . 

Claimant t r e a t e d w i t h Dr. Thomas, o r t h o p e d i c surgeon, f o r 
her low back c o m p l a i n t s . He recommended p h y s i c a l t h e r a p y which was 
d i s c o n t i n u e d when c l a i m a n t complained of neck and s h o u l d e r p a i n and 
headaches f o l l o w i n g her t r e a t m e n t . 

I n November 1985, c l a i m a n t was h o s p i t a l i z e d due t o back, 
l e g and neck p a i n . A myelogram r e v e a l e d a h e r n i a t e d lumbar d i s c . 
She was t r e a t e d c o n s e r v a t i v e l y . 

I n December 1985, Dr. Nash, a neurosurgeon, r e p a i r e d her 
r u p t u r e d L4-5 i n t e r v e r t e b r a l d i s c . Claimant's low back improved 
p o s t - s u r g i c a l l y w i t h the a i d of p h y s i c a l r e h a b i l i t a t i o n . I n May 
1986 she c o n t i n u e d t o e x p e r i e n c e ongoing c e r v i c a l and r i g h t 
s h o u l d e r p a i n . Dr. Nash r e f e r r e d her t o Dr. Thomas f o r e v a l u a t i o n 
of her c e r v i c a l c o n d i t i o n . 

On May 30, 1986, the Orthopaedic C o n s u l t a n t s conducted an 
independent m e d i c a l e x a m i n a t i o n . The C o n s u l t a n t s diagnosed 
p r o t r u d e d i n t e r v e r t e b r a l d i s c , L4-5, p o s t o p e r a t i v e e x c i s i o n , 
laminotomy and e x c i s i o n L4-5 i n t e r v e r t e b r a l d i s c , muscle t e n s i o n 
headaches and p s y c h o l o g i c a l f a c t o r s i n t e r f e r i n g w i t h r e c o v e r y . 
They recommended p s y c h i a t r i c e v a l u a t i o n . A d d i t i o n a l l y , t h e y found 
c l a i m a n t ' s o r t h o p e d i c and n e u r o l o g i c a l s t a t u s s t a t i o n a r y . 
Dr. Thomas c o n c u r r e d . 

I n June 1986, c l a i m a n t had a m o d e r a t e l y marked degree of 
l u m b o s a c r a l p a r a s p i n o u s muscle spasm. A CT scan was normal. She 
c o n t i n u e d t o t r e a t w i t h Dr. Thomas f o r ongoing c e r v i c a l and arm 
p a i n . 

I n October 1986, a c e r v i c a l MRI r e v e a l e d m i l d t o moderate 
d i s k p r o t r u s i o n s a t C5-6 and C6-7. Claimant c o n t i n u e d t o s u f f e r 
from r a d i c u l a r symptoms. Dr. Thomas r e f e r r e d her t o Dr. Nash and 
recommended a myelogram. 

Dr. Nash h o s p i t a l i z e d c l a i m a n t on October 2 1 , 1986 due t o 
ongoing c e r v i c a l n e u r o r a d i c u l o p a t h y . O b j e c t i v e f i n d i n g s 
demonstrated r e s t r i c t i o n of r i g h t l a t e r a l r o t a t i o n and f l e x i o n of 
the neck, d i m i n i s h e d r i g h t t r i c e p r e f l e x , a modest degree of motor 
weakness of t h e r i g h t d i g i t a l e x t e n s o r s , tenderness of t h e 
p o s t e r i o r spinous process of C5-6-7, and marked b i l a t e r a l t r a p e z i u s 
muscle spasms. A c e r v i c a l myelogram and CT scan r e v e a l e d c e n t r a l 
d i s k bulges a t C5-6 and C6-7. Claimant was r e f e r r e d t o Dr. 
B e r k e l e y f o r an independent n e u r o s u r g i c a l e v a l u a t i o n and o p i n i o n . 

A November 19, 1986 D e t e r m i n a t i o n Order awarded c l a i m a n t 
20 p e r c e n t (64 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y as 
a r e s u l t of her low back i n j u r y . 

On December 2, 1986, Dr. B e r k e l e y , neurosurgeon, examined 
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c l a i m a n t . He recommended a n t e r i o r c e r v i c a l discectomy and 
i n t e r b o d y f u s i o n a t C5-6 and C6-7. Dr. Nash c o n c u r r e d . 

On December 12, 1986, the Orthopaedic C o n s u l t a n t s 
reexamined c l a i m a n t . They diagnosed c h r o n i c c e r v i c a l s t r a i n 
syndrome w i t h r i g h t upper e x t r e m i t y symptoms, muscle c o n t r a c t i o n 
headaches, and p o s t o p e r a t i v e lumbar laminectomy and discectomy. 
They d i d not recommend c e r v i c a l s u r g e r y . 

On February 18, 1987, SAIF denied c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n , a g g r a v a t i o n and s u r g e r y . 

Claimant had no neck and back problems p r i o r t o her 
October 1984 compensable i n j u r y . A d d i t i o n a l l y , she had no 
i n t e r v e n i n g i n j u r i e s between her i n j u r y and t h e b e g i n n i n g o f her 
c e r v i c a l symptomatology. 

Claimant i s c r e d i b l e . 

Claimant s u f f e r e d from neck and should e r p a i n and 
headaches e a r l y i n September 1985. Her c e r v i c a l c o n d i t i o n r e s u l t e d 
from her o n - t h e - j o b s l i p and near f a l l i n October 1984. Claimant's 
c e r v i c a l c o n d i t i o n was not s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was 
a consequence of her compensable i n j u r y . F u r t h e r , he found t h a t 
her c e r v i c a l symptomatology p r e s e n t e d soon a f t e r her i n j u r y . He 
a l s o found t h a t c l a i m a n t ' s c l a i m was c l o s e d p r e m a t u r e l y because 
c l a i m a n t ' s p h y s i c i a n s had recommended f u r t h e r d i a g n o s t i c s t u d i e s 
which r e v e a l e d t h e c e r v i c a l d i s c c o n d i t i o n p r i o r t o t h e issuance of 
the D e t e r m i n a t i o n Order. We agree. 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove t h a t her 
i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her d i s a b i l i t y and t h e 
need f o r m e d i c a l a t t e n t i o n . Hutcheson v. Weyerhaeuser, 288 Or 51 
(19 7 9 ) ; M i l b u r n v. Weyerhaeuser Co., 88 Or App 375 (198 8 ) . 

Claimant c r e d i b l y t e s t i f i e d t h a t she ex p e r i e n c e d neck 
p a i n at the time of her 1984 i n j u r y . She s t a t e d t h a t she had 
in f o r m e d her d o c t o r s a l l a l o n g , but the y t r e a t e d o n l y her severe 
and d e b i l i t a t i n g low back symptoms. F u r t h e r , she b e l i e v e d t h a t her 
lumbar s u r g e r y would a l l e v i a t e a l l back p a i n she had been 
e x p e r i e n c i n g . 

The c a u s a t i o n i s s u e i n t h i s case p r e s e n t s a complex 
m e d i c a l q u e s t i o n . Hence, a l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y i s 
p r o b a t i v e , r e s o l u t i o n o f the i s s u e l a r g e l y t u r n s on t h e m e d i c a l 
e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

Dr. B e r k e l e y and c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Nash, 
support her c o n t e n t i o n t h a t her c e r v i c a l c o n d i t i o n r e s u l t e d f r o m 
her compensable i n j u r y . Dr. Be r k e l e y s t a t e d t h a t her c e r v i c a l 
symptoms i n c r e a s e d i n i n t e n s i t y w i t h t h e passage of t i m e which 
u l t i m a t e l y n e c e s s i t a t e d s u r g i c a l i n t e r v e n t i o n . He found i t w i t h i n 
reasonable medical p r o b a b i l i t y t h a t her s p o n d y l o t i c l e s i o n s w i t h 
r u p t u r e d d i s c s a t C5-6 and C6-7 were d i r e c t l y r e l a t e d t o her 
compensable i n j u r y . Dr. Nash s t a t e d t h a t c l a i m a n t had a d v i s e d him 
t h r o u g h o u t her t r e a t m e n t t h a t she had ongoing c e r v i c a l p a i n and 
r i g h t shoulder r a d i a t i o n which began i m m e d i a t e l y a f t e r her i n j u r y . 
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F u r t h e r , t h e Orthopaedic C o n s u l t a n t s s t a t e d t h a t i f 
c l a i m a n t d i d have neck symptoms s t a r t i n g a t t h e t i m e o f or soon 
a f t e r t h e 1984 i n j u r y , then i t > w o u l d be m e d i c a l l y p r o b a b l e t h a t a : 
m a t e r i a l r e l a t i o n s h i p e x i s t e d between her c o n t i n u i n g neck and arm 
symptoms and her compensable i n j u r y . 

The m e d i c a l evidence persuades us t h a t c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n was p r e s e n t s i n c e t h e t i m e of her i n j u r y and 
t h e r e f o r e a consequence of t h a t i n j u r y . A c c o r d i n g l y , c l a i m a n t has 
proven t h a t t h e October 1984 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her 
c e r v i c a l c o n d i t i o n . 

A worker's c l a i m s h a l l not be c l o s e d i f h i s c o n d i t i o n has 
not become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). " M e d i c a l l y 
s t a t i o n a r y " i s d e f i n e d as "no f u r t h e r m a t e r i a l improvement would 
reasonably be expected from m e d i c a l t r e a t m e n t , or th e passage o f 
t i m e . " ORS 656. 005( 17) . 

Here, Dr. Nash a d m i t t e d c l a i m a n t i n t o t h e h o s p i t a l f o r 
the purpose of t r e a t i n g her c e r v i c a l p a i n and f o r f u r t h e r 
d i a g n o s t i c s t u d i e s . Dr. Nash r e p o r t e d t h a t her c e r v i c a l c o n d i t i o n 
was r e l a t e d t o her compensable i n j u r y . A p p r o x i m a t e l y one week 
l a t e r , a D e t e r m i n a t i o n Order c l o s e d her c l a i m . On December 2, 
1986, Dr. Be r k e l e y r e p o r t e d c l a i m a n t ' s need f o r s u r g e r y due t o her 
p r o l a p s e d c e r v i c a l d i s c s a t C5-6 and C6-7. Dr. Nash c o n c u r r e d . 

F o l l o w i n g our de novo re v i e w of t h e l a y and m e d i c a l 
e v i d e n c e , i n c l u d i n g evidence t h a t became a v a i l a b l e a f t e r c l a i m 
c l o s u r e , we are persuaded t h a t c l a i m a n t ' s c o n d i t i o n was n o t 
m e d i c a l l y s t a t i o n a r y . Claimant's t r e a t i n g p h y s i c i a n s expected 
f u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 
Both p h y s i c i a n s recommended s u r g e r y . A c c o r d i n g l y , we agree w i t h 
t h e Referee t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by t h e 
November 1986 D e t e r m i n a t i o n Order. 

ORDER 

The Referee's o r d e r dated August 5, 1987 i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e of $625, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

TORIA S. BENSON, Claimant WCB 85-14056 & 84-01712 
Roberts, et al., Defense Attorneys July 5, 1988 

Order of Abatement 
The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n 

of our Order on Review dated June 2 1 , 1 9 8 8 . I n or d e r t o a l l o w 
t i m e f o r c l a i m a n t t o respond and f o r t h e Board t o c o n s i d e r t h e 
r e q u e s t , our Order on Review i s abated and w i t h d r a w n , e f f e c t i v e 
t h i s d a t e . Claimant i s a l l o w e d 14 days from t h e date o f t h i s 
o r d e r i n which t o f i l e a response. T h e r e a f t e r , t h i s m a t t e r s h a l l 
be taken under advisement. 

IT IS SO ORDERED. 
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ELSIE L . HOBKIRK, Claimant WCB 85-12353 
Roberts, et a l . , Claimant's Attorneys August 3, 1988 
Rick Barber ( S A I F ) , Defense Attorney Order of Abatement 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O r d e r on 
R e c o n s i d e r a t i o n d a t e d J u l y 5 , 1988 , w h i c h d e n i e d t h e SAIF 
C o r p o r a t i o n ' s r e q u e s t f o r a u t h o r i z a t i o n t o o f f s e t p e r m a n e n t 
p a r t i a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o a D e t e r m i n a t i o n O r d e r 
a g a i n s t p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e o v e r t h e same 
p e r i o d u n d e r a R e f e r e e ' s o r d e r . S p e c i f i c a l l y - , c l a i m a n t s u b m i t s 
t h a t we f a i l e d t o award an a s s e s s e d f e e f o r h i s c o u n s e l ' s s e r v i c e s 
c o n c e r n - i n g the o f f s e t i s s u e . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s 
r e q u e s t f o r an a t t o r n e y f e e , t h e Board, a b a t e s and w i t h d r a w s i t . s 
O r d e r on R e c o n s i d e r a t i o n . The SAIF C o r p o r a t i o n i s r e q u e s t e d t o 
f i l e a r e s p o n s e t o c l a i m a n t ' s r e q u e s t w i t h i n t e n d a y s . T h e r e a f t e r , 
we w i l l t a k e t h i s m a t t e r under a d v i s e m e n t . 

I T IS SO ORDERED. 

GERALDINE Y. KENDALL, Claimant WCB 86-16940 & 86-12256 
Olson Law Firm, Claimant's Attorney August 26, 1988 
Schwabe, et a l . , Defense Attorneys Order of Abatement 
Nelson, et a l . , Defense Attorneys 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
J u l y 19, 1988 O r d e r on Rev iew w h i c h d e c l i n e d to award an 
i n s u r e r - p a i d f e e f o r s e r v i c e s p e r f o r m e d i n l i t i g a t i n g t h i s c l a i m . 
C o u n s e l f o r U n i t e d E m p l o y e r s I n s u r a n c e s e e k s Board a u t h o r i z a t i o n 
o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w . 

I n - o r d e r to a l l o w s u f f i c i e n t t ime to c o n s i d e r t h e m a t t e r 
o f w h e t h e r or not c l a i m a n t ' s a t t o r n e y i s e n t i t l e d to a f e e f o r 
s e r v i c e s on r e v i e w , our J u l y 21 , 1988 O r d e r on R e v i e w i s w i t h d r a w n 
and a b a t e d . The i n s u r e r s a r e a l l o w e d 10 days f r o m t h e d a t e o f 
t h i s o r d e r to f i l e a w r i t t e n r e s p o n s e to c l a i m a n t ' s m o t i o n . 
T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r under a d v i s e m e n t . 

I T I S SO ORDERED. 

GEORGE F . MORRIS, Claimant WCB 87-03440 & 87-11137 
Borneman & Ross i , Claimant's Attorneys July 8, 1988 
Roberts, et a l . , Defense Attorneys Order of Abatement 
Rankin, et a l . , Defense Attorneys 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n has r e q u e s t e d 
r e c o n s i d e r a t i o n o f o u r O r d e r on Review d a t e d June 10 , 1988 w h i c h 
f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s upper back and neck 
c o n d i t i o n . C o u n s e l f o r t h e o t h e r i n s u r e r , I n d u s t r i a l I n d e m n i t y 
Company, has f i l e d a r e s p o n s e t o t h i s r e q u e s t . I n a d d i t i o n , b o t h 
i n s u r e r s have r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f t h e 
B o a r d ' s o r d e r t h a t f a i l e d t o a u t h o r i z e c o u n s e l f o r e i t h e r i n s u r e r 
t o c h a r g e a c l i e n t - p a i d f e e f o r s e r v i c e s on B o a r d r e v i e w . The 
B o a r d has r e c e i v e d a s t a t e m e n t o f s e r v i c e s f r o m c o u n s e l f o r 
L i b e r t y N o r t h w e s t , b u t n o t f r o m c o u n s e l f o r I n d u s t r i a l I n d e m n i t y . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
i n s u r e r ' s r e q u e s t s , t h e B o a r d s t a y s and a b a t e s i t s O r d e r on 
Review, e f f e c t i v e t h i s d a t e . C o u n s e l f o r I n d u s t r i a l I n d e m n i t y i s 
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requested t o f i l e a statement of s e r v i c e s rendered on Board review 
w i t h i n seven days of the date of t h i s o r d e r . 

IT IS SO ORDERED. 

DELORES PRESTON, Claimant Own Motion 88-0130M 
Starr & Vinson, Claimant's Attorneys August 1, 1988 
Cowling & Heyse l l , Defense Attorneys Order of Abatement 

The i n s u r e r r e q u e s t s t h a t t h e Board a b a t e i t s J u l y 5, 1988 
Own Motion Order to a l l o w the p a r t i e s to submit s e t t l e m e n t 
documents to t he H e a r i n g s D i v i s i o n . C l a i m a n t j o i n s i n the 
i n s u r e r ' s r e q u e s t f o r abatement o f t he Board's o r d e r . We c o n c l u d e 
i t would be a p p r o p r i a t e to withdraw and a b a t e our Own Motion Order 
e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

DALE L . TICHENOR, Claimant 
Olson Law Firm, Claimant's Attorney 
Foss , Whitty, et a l . , Defense Attorneys 
Marcus Ward, Defense Attorney 
Charles L i s l e ( S A I F ) , Defense Attorney 
Schwabe, et a l . , Defense Attorneys 

WCB 87-14700, 87-1498, 87-14699 
& 87-17319 

August 22, 1988 
Order of Abatement 

C l a i m a n t has requested r e c o n s i d e r a t i o n of t h a t p o r t i o n 
of our J u l y 21, 1988 Order on Review which f a i l e d t o award 
c l a i m a n t ' s a t t o r n e y a fee f o r s e r v i c e s performed on r e v i e w . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t he 
m a t t e r , our J u l y 2 1 , 1988 Order on Review i s withdrawn and 
abated. The o t h e r p a r t i e s are requested t o submit t h e i r 
r e s p e c t i v e p o s i t i o n s w i t h i n t e n days from the date of t h i s o r d e r 
T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r under advisement. 

IT IS SO ORDERED. 
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No. 302 June 15, 1988 443 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of the 
Beneficiaries of Jong J. Ahn, Claimants. 

A H N et al, 
Petitioners, 

v. 
FRITO-LAY, INC., 

Respondent. 
(WCB 85-00438; CA A44113) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 1, 1988. 

James L. Edmunson, Eugene, argued the cause for peti
tioners.With him on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

Kenneth L. Kleinsmith, Portland, argued the cause for 
respondent. W i t h him on the brief was Meyers & Terrall , 
Portland. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reversed and remanded for determination of benefits due 
under ORS 656.218. 

Cite as 91 Or App 443 (1988) 445 

B U T T L E R , P . J . 

I n this workers' compensation case, claimants are the 
children of the deceased worker. In Frito-Lay, Inc. v. Ahn, 84 
Or App 427, 734 P2d 15 (1987), we affirmed without opinion 
the Board's determination that the worker was suffering f rom 
an injury-related emotional condition. While that decision 
was pending, the worker committed suicide. On this review, 
we decide what impact the suicide has on claimants' entitle
ment to benefits under ORS 656.204 and ORS 656.218. 

ORS 656.156(1) provides: 
" I f injury or death results to a worker from the deliberate 

intention of the worker to produce such injury or death, nei
ther the worker nor the widow, widower, child or dependent of 
the worker shall receive any payment whatsoever under ORS 
656.001 to 656.794." 

A beneficiary is not entitled to benefits for injury or death 
which results f rom the deliberate intention of the worker. In 
two recent cases, we discussed the standard of proof required 
to establish the compensability of a suicide. In McGill v. SAIF, 
81 Or App 210, 724 P2d 905, rev den 302 Or 461 (1986), we 
ostensibly rejected the "irresistible impulse" test, to the 
extent that i t suggests an element of delerium, frenzy or 
abruptness. We adopted the "chain-of-causation" rule, essen
tially as framed by the Supreme Court of Texas in Saunders v. 
Texas Employers' Ins. Ass'n, 526 SW2d 515, 517 (Tex 1975). 
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We agreed wi th the Texas court's reasoning that the essence 
of the test is whether an uncontrollable impulse resulted f rom 
an impairment of the worker's reasoning facilities which 
would cause the suicidal act to be an involuntary one. We held 
that a suicide is compensable i f i t resulted f rom work-related 
stress which produced a mental derangement that impaired 
the worker's ability to resist the compulsion to take his own 
life. In such a case, the suicide cannot be said to have arisen 
from a "deliberate intention." McGill v. SAIF, supra, 81 Or 
App at 214, 214 n 1, 215. In McGill, there was no dispute but 
that the suicide arose from a compensable depressive disorder. 
We found that the decedent was suffering f rom a depressive 
disorder that caused a mental derangement which rendered 
him incapable of forming a deliberate intent to commit suicide 
and therefore held that the suicide was, therefore, compensa
ble. 

446 Ahn v. Frito-Lay, Inc. 

In Sullivan v. Banister Pipeline AM, 86 Or App 334, 
739 P2d 597, rev den 304 Or 280 (1987), the claimant sought 
benefits for hospitalization and treatment resulting from a 
suicide attempt. We found that a compensable injury was the 
material cause of the claimant's depressive disorder and the 
suicide attempt. We stated, however, that, in order to prove 
that the suicide attempt was not the result of a deliberate 
intention, the claimant had to establish that the depression 
was a mental derangement that impaired his ability to resist 
the compulsion to take his own life. The evidence showed that 
the claimant's psychiatric condition impaired his ability to 
t h i n k ra t iona l ly arid tha t the suicide at tempt was an 
"impulsive act" wi th very li t t le thought given to i t and was 
strongly influenced by emotional factors. On that evidence, we 
held that the suicide attempt was not the result of a deliberate 

• intention. 

The "chain-of-causation" test as we have framed it in 
McGill and Sullivan requires (1) that the worker suffer from a 
work-related psychological condition which (2) causes or is 
itself a mental '"derangement that (3) impairs the worker's 
ability to resist the compulsion to.take his own life. The medi
cal evidence here does not establish any relationship between 
the worker's compensable emotional disturbance and her 
inability to resist the compulsion to take her own life. Dr. 
Johnson, the worker's treating physician, believed that the 
worker decided to take her own life after concluding that it 
was the only means of dealing with her problems, many of 
which were unrelated to work. I n his view, the worker 
"planned her suicide, wi th the expectation that those left 
behind would be better off because of the insurance money 
arid that she would be better off because she would no longer 
have the problems she had." 

Although Johnson's reports show that the worker's 
mental state was one of the problems that led her to the 
decision to commit suicide, Johnson did not venture to state, 
and there is no other evidence, that the worker's compensable 
emotional disturbance affected her abil i ty to reason and 
thereby prevented her f rom resisting the compulsion to take 
her own life. Claimants have not sustained their burden, and 
we conclude that the worker's death was a result of a deliber
ate intention to commit suicide. 
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Cite as 91 Or App 443 (1988) 447 

Employer asserts, and the Board held, that claimants 
are precluded by ORS 656.156(1) f rom recovering any bene
fits, even those related to compensable conditions, i.e., those 
not attributable to the suicide. We understand the statute to 
apply only to benefits for injury or death resulting f rom the 
deliberate act. Although claimants are not entitled to benefits 
for the worker's deliberate suicide, they are st i l l entitled to 
benefits related to the worker's compensable shoulder and 
psychiatric conditions, pursuant to ORS 656.218.1 Because 
the Board determined otherwise, i t did not decide what those 
benefits are. 

Reversed and remanded for determination of benefits 
due under ORS 656.218. 

1 O R S 656.218(1) provides: 

"In case of the death of a worker entitled to compensation, whether eligibility 
therefor or the amount thereof have been determined, payments shall be made for 
the period during which the worker, if surviving, would have been entitled 
thereto." 

448 June 15, 1988 No. 303 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
M . Rae Hanna, Claimant. 

H A N N A , 
Petitioner, 

v. 
F A I R V I E W H O S P I T A L et al, 

Respondents. 
(WCB 86-05727; CA A45886) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted Apr i l 1,1988. 

Peter McSwain, Portland, argued the cause for petitioner. 
On the brief were James L . Francesconi and Francesconi & 
Associates, P.C., Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Aff i rmed. 

450 Hanna v. Fairview Hospital 

B U T T L E R , P . J . 

On claimant's petition for review in this worker*' 
compensation case, we conclude that the Board's opinion i* 
supported by substantial evidence on the whole record; there
fore we a f f i rm. George u. Richard's Food Center, 90 Or App 639, 
752 P2d 1309 (1988). 
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In Fromme.v. Fred Meyer, Inc., 89 Or App 397, 749 
P2d 590, rev allowed 305 Or 467 .(1988), we held that the 
legislature's 1987 amendment of ORS 656.236(2), Or Laws 
1987, ch 250, § 4, is not retroactive and does not apply to cases 
filed in the Court of Appeals before September 27, 1987. The 
petition in this case was filed on September 29, 1987. The 
question we now consider is the substantive import of the 
amendment and whether i t has the effect of overruling the 
Supreme Court's holding in Compton v. Weyerhaeuser Co., 302 
Or 366, 730 P2d 540 (1986), that costs on judicial review may 
be assessed against a claimant in a workers' compensation 
case pursuant to ORS 20.120.1 

The legislature amended ORS 656.236(2) by adding 
the emphasized language: 

"Except as provided in ORS 656.506 and 656.538, none of 
the cost of workers' compensation to employers under ORS 
656.001 to 656.794, or in the court review of any claim there
for, shall be charged to a subject worker." (Emphasis sup
plied.) 

I n Fromme we posed, but did not answer, the question 
whether the word "cost" in ORS 656.236(2), as amended, 
means the same thing as "costs" as used in ORS 20.120. We 
now address that issue in deciding whether the amendment 
has the effect of superseding ORS 20.120 in workers' compen
sation cases, thereby overruling Compton. 

ORS 656.236(2) excludes payments made under ORS 
656.506 and ORS 656.538 from the rule that the cost of work
ers' compensation cannot be charged against the worker. 
Those sections deal wi th assessments against employers and 
Cite as 91 Or App 448 (1988) 451 

workers for the Retroactive Reserve, the Workers' Reemploy
ment Reserve and the Handicapped Workers' Reserve. Con
tributions made under those provisions are considered to be 
part of the "cost of workers' compensation," which suggests 
that the "cost of workers' compensation" means the cost of 
funding workers' compensation benefits or of securing work
ers' compensation coverage for employes. An employer would 
be prohibited, for example, f rom charging to any worker the 
premiums paid for workers' compensation insurance. 

The legislature's addition of the phrase "or in the 
court review of any claim therefor" in ORS 656.236(2) creates 
confusion. The employer incurs no cost of funding workers' 
compensation benefits or securing workers' compensation 
coverage in the court review of a workers' compensation claim. 
The only "cost" is the legal expense associated wi th defending 
against the claim. In the context of the added language, the 
statute makes sense only if, in addition to the meaning pre
viously discussed, the "cost of workers' compensation to 
employers" is also read to mean the "legal costs on court 
review of a claim for workers' compensation." We should 
attempt to give the new language a reasonable meaning rather 
than no meaning at all . See 1000 Friends of Oregon v. Wasco 
County Court, 299 Or 344, 358, 703 P2d 207 (1985); Burt v. 

1 O R S 20.120 provides: 
"When the decision of an officer, tribunal, or court of inferior jurisdiction ii 

brought before a court for review, 3uch review shall, for all the purposes of costa ot 
disbursements, be deemed an appeal to such court upon errors in law, and cost* 
therein shall be allowed and recovered accordingly." 
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Blumenauer, 84 Or App 144,147, 733 P2d 462, rev den 304 Or 
405 (1987). Inserting the new language purporting to deal wi th 
costs i n a judicial review in ORS 656.236 creates a patent 
ambiguity, requiring resort to the legislative history to deter
mine what the legislature intended. 

The legislative minutes leave no doubt that the 
a m e n d m e n t was i n t e n d e d to o v e r r u l e Compton v. 
Weyerhaeuser Co., supra, by providing that no court costs 
shall be charged to a worker in the court review of any claim. 
Minutes, Senate Committee on Labor, May 13, 1987, p 7; 
Minutes, House Committee on Labor, A p r i l 3, 1987, p 2. 
Accordingly, we conclude that the word "cost" i n ORS 
656.236, as amended by Or Laws 1987, ch 250, § 4, has two 
meanings, depending on the context in which i f is used in the 
statute, and that the amended statute requires that no costs be 
assessed against a claimant in judicial review of a workers' 
compensation case. Given that meaning, the amended statute 
supersedes ORS 20.120, just as the APA provision, ORS 
183.497, supersedes i t when judicial review is sought under the 
452 Hanna v. Fairview Hospital 

APA. See Shetterly, Irick & Shetterly v. Emp. Div., 302 Or 139, 
727 P2d 117 (1986). Because the petition for review in this 
case was fi led after the effective date of the amendment, no 
costs may be assessed against claimant. 

Aff i rmed. 

No. 305 June 15, 1988 , 459 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

PACIFIC H O S P I T A L ASSOCIATION, 
Appellant, 

v. 
M A R C H B A N K S , 

Respondent. 
(16-87-00018; CAA43926) 

Appeal f rom Circuit Court, Lane County. 

Jack L . Mattison, Judge. 

Argued and submitted December 22, 1987. 

R. Scott Taylor, Eugene, argued the cause and filed the 
brief for appellant. 

Kevin L . Mannix, Salem, argued the cause and filed the 
brief for respondent. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

Cite as 91 Or App 459 (1988) 461 

W A R R E N , J . 

Defendant was insured by p la in t i f f through a group 
health insurance policy. He filed a workers' compensation 
claim against his employer. The claim was denied and, pur-
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suant to ORS 656.313(3), p la in t i f f was required to and did pay 
defendant's medical bills that were part of his workers' com
pensation claim. 

Under the terms of the health insurance contract, 
p la in t i f f required that defendant execute a loan receipt agree
ment which provided that, i f any money for medical expenses 
were received by defendant f rom his employer or its workers' 
compensation insurance company, whether by way of compro
mise, settlement or judgment, he would repay or cause the 
employer or its insurance company to repay pla in t i f f to the 
extent that p la in t i f f had made payments for covered medical 
expenses. 

Defendant apparently entered into a disputed claim 
settlement wi th his employer and its workers' compensation 
insurer for his compensation claim. 1 P la in t i f f brought this 
action, seeking reimbursement for medical bills paid pending 
the resolution of the denied claim. 

ORS 656.313(3) provides: 
" I f an insurer or self-insured employer denies the compen

sability of all or any portion of a claim submitted for medical 
services, the insurer or self-insured employer shall send notice 
of the denial to each provider of such medical services and to 
any provider of health insurance for the injured worker. After 
receiving notice of the denial, a medical service provider may 
submit medical reports and bills for the disputed medical 
services to the provider of health insurance for the injured 
worker. The health insurance provider shall pay all such bills 
in accordance with the limits, terms and conditions of the 
policy. I f the injured worker has no health insurance, such 
bills may be submitted to the injured worker. A provider of 
disputed medical services shall make no further effort to col
lect disputed medical service bills from the injured worker 
until the issue of compensability of the medical services has 
been finally determined. When the compensability issue has 

462 Pacific Hospital Association v. Marchbanks 

been finally determined or when disposition of the claim has 
been made pursuant to ORS 656.289(4) [disputed claim settle
ment], the insurer or self-insured employer shall notify each 
affected medical service provider and each affected health 
insurance provider of the results of the determination, 
including the results of proceedings under ORS 656.289(4) 
and the amount of any settlement. I f the services are deter
mined to be compensable, the insurer or self-insured employer 
shall reimburse each health insurance provider for the amount 
of claims paid by the health insurance provider pursuant to 
this section. Such reimbursement shall be in addition to com
pensation or medical benefits the worker receives. Medical 
service reimbursement shall be paid directly to the health 
insurance provider. As used in this subsection, 'health insur
ance' has the meaning for that term provided in ORS 
731.162." (Emphasis supplied.) 

The tr ial court dismissed the case, reasoning that the matter 
could only be resolved through arbitration, pursuant to ORS 
656.289(4), which provides: 

"Notwithstanding ORS 656.236, in any case where there is 
a bona fide dispute over compensability of a claim, the parties 

1 The settlement agreement is not part of the record and we do not know its terms. 
Neither do we know whether defendant received any money in the settlement. The 
complaint does not allege that he did. 
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may, with the approval of a referee, the board or the court, by 
agreement make such disposition of the claim as is considered 
reasonable. / / disposition of a claim referred to in ORS 
656.313(3) is made pursuant to [a disputed claim settlement] 
and the insurer or self-insured employer and the affected 
medical service and health insurance providers are unable to 
agree on the issues of liability or the amount of reimburse
ment to the medical service and health insurance providers, 
and the amount in dispute is $2,000 or more, those matters 
shall be settled among the parties by arbitration in proceed
ings conducted independent of the provisions of this chapter. 
I f the amount in dispute is less than $2,000, the insurer or self-
insured employer shall pay to the medical service and health 
insurance provider one-half the disputed amount. As used in 
this subsection 'health insurance' has the meaning for that 
term provided in ORS 731.162." (Emphasis supplied.) 

We agree with the circuit court's disposition. When 
there is a disputed claim settlement and the amount in dispute 
is at least $2,000, ORS 656.289(4) requires arbitration. The 
statutory scheme assumes that, when the worker has health 
insurance, the ultimate dispute as to who is responsible for 
medical bills does not involve the worker, but is between the 
Cite as 91 Or App 459 (1988) 463 

health insurance and medical service providers and the work
ers' compensation insurer or the self-insured employer. I f the 
claim is determined to be compensable, the workers' compen
sation insurer or self-insured employer pays the bills. I f the 
claim is determined not to be compensable, the health insur
ance provider pays the bills. ORS 656.313(3). I f there is a 
disputed claim settlement, the workers' compensation insurer 
or self-employer and the medical service and health insurance 
providers are to resolve, through arbitration, any dispute 
which they might have concerning responsibility for and pay
ment of medical bills. P la in t i f f seeks to avoid the application 
of ORS 656.289(4) by attempting to collect unreimbursed 
medical expenses f rom the worker directly. That would thwart 
the legislative plan to keep the worker out of the dispute and 
to protect him from being left responsible for those expenses. 

When the provisions of an insurance contract are 
inconsistent wi th pertinent statutes, the provisions of the 
statutes control. Garrow v. Pennsylvania Gen. Ins. Co., 288 Or 
215, 603 P2d 1175 (1979); see Peterson v. State Farm Ins. Co., 
238 Or 106, 393 P2d 651 (1964). The legislature has provided 
an integrated system for the resolution of disputes between 
workers' compensation insurance carriers and medical service 
and health insurance providers when a workers' compensation 
claim is settled by disputed claim settlement. I t has provided 
that disputes as to the payment of medical bills shall be settled 
by arbitration among those parties. The loan receipt agree
ment attempts to involve the worker in the process and to that 
extent is contrary to the legislative policy. The contract is 
unenforceable to the extent that i t allows p la in t i f f to seek 
reimbursement for medical expenses f rom defendant directly. 
We conclude that arbitration is the exclusive method avail
able to p la in t i f f for resolving the question of l iabil i ty for medi
cal expenses. The t r ia l court's dismissal of this action was 
therefore proper. 

Aff i rmed. 
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464 June 15, 1988 No. 306 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Feliz Enriquez, Claimant. 

OREGON H U M A N D E V E L O P M E N T et al, 
Petitioners, 

v. 
ENRIQUEZ, 
Respondent. 

(WCB 85-04350; CA A44220) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 14, 1988. 

Allan M . Muir , Portland, argued the cause for petitioners. 
W i t h him on the brief were Wil l iam H . Replogle and Schwabe, 
Williamson & Wyatt , Portland. 

Kenneth D. Peterson, Hermiston, argued the cause and 
submitted the brief for respondent. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

466 Oregon Human Development v. Enriquez 

W A R R E N , J . 
Cla imant suffered a head i n j u r y when he was 

allegedly assaulted without provocation by Gentry, a co
worker, while attending a conference. E B I accepted the 
worker's compensation claim in August, 1984. In January, 
1985, employer received information that, in fact, claimant 
had been struck while attempting to steal money won by Gen
try in a card game. E B I issued a denial of the claim on March 
8, 1985, on the ground that claimant had misrepresented the 
cause of the injury and that i t was not compensable. The 
referee allowed the denial, but the Board reversed. On review, 
E B I contends that i t has established that claimant misrepre
sented facts material to his claim or, in the alternative, that 
claimant was engaged in an illegal activity, both of which 
allegedly just i fy a "backup denial" under the rule set forth in 
Bauman v. SAIF, 295 Or 788, 794, 670 P2d 1027 (1983): 

" I f * * * the insurer officially notifies the claimant that the 
claim has been accepted the insurer may not, after the sixty 
days have elapsed, deny the compensability of the claim 
unless there is a showing of fraud, misrepresentation or other 
illegal activity." 

Neither claimant nor Gentry appeared at the hearing. 
E B I relied on the writ ten statement of Gentry and the testi
mony of Willocks, a "witness." On de novo review, we agree 
wi th the Board that E B I has not established that claimant 
misrepresented material facts as to the cause of his injury, and 
we adopt the Board's findings: 

"The material evidence consists of the written statements 
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of claimant and Gentry and the hearing testimony of 
Willocks. Claimant asserts that he was assaulted without 
provocation. Gentry claims that claimant was engaged in an 
attempted theft. Because neither claimant nor Gentry testi
fied at hearing, however, the referee could make no finding 
regarding either witness's credibility. Consequently, claim
ant's and Gentry's witten statements are effectively in equi
poise. 

"The remaining material evidence is from Willocks. 
Willocks, however[,] witnessed only the actual altercation 
between claimant and Gentry. Because he was asleep up to the 
moment of the altercation, he was completely unaware of 
what had theretofore transpired between the combatants. He 
did not know if claimant was collecting a debt. He did not 

Cite as 91 Or App 464 (1988) 467 

know whether claimant had been invited to the room. He 
could only guess that claimant was involved in an attempted 
theft based on his observation that claimant was in possession 
of coins at the time he was assaulted." 

For the same reasons, we agree wi th the Board that 
E B I has not established that claimant was engaged in illegal 
activity at the time of his injury, even assuming that the facts 
which EBI's evidence could prove could constitute the type of 
"illegal activity" for which the court in Bauman intended to 
create an exception to the rule against backup denials. 

Aff i rmed. 
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474 Vip's Restaurant v. Krause 

W A R R E N , J . 

Claimant has filed a petition for review of our deci
sion, 89 Or App 214, 748 P2d 164 (1988), reversing the Board's 
award of attorney fees. Vip's Restaurant and E B I Companies 
seek review of our decision aff i rming the Board's determina
tion that Vip's was required to pay temporary total disability 
after i t was held to be responsible for the claim and until the 
Evaluation Division determined that claimant was medically 
stationary. We allow only Vip's and EBI's petition for recon
sideration. ORAP 10.10. We adhere to our opinion and write 
only to address Vip's and EBI's contention that they could not 
have sought claim closure before E B I was determined to be 
the responsible insurer, because SAIF had been designated the 
paying agent. 

First, there is no indication in the record that SAIF 
had been designated as the paying agent. Second, even assum
ing that i t had been, nothing prevented E B I , as a poten-
tionally responsible insurer, f rom seeking a determination 
order any time after claimant became medically stationary. 
ORS 656.268. 

Vip's and EBI's petition for reconsideration allowed; 
claimant's petition for reconsideration denied; former opinion 
adhered to. 
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Employer seeks review of an order of the Workers' 
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Compensation Board a f f i rming and adopting the referee's 
determination that claimant is entitled to benefits for tempo
rary total disability and to a penalty and attorney fees for 
employer's alleged unreasonable termination of benefits. 

Claimant suffered a compensable injury to her l i t t le 
finger at a time when she was earning $3.67 per hour. After 
two surgeries, she returned to work part-time, and employer 
began paying temporary partial disability benefits. I n Janu
ary, 1985, and in June, 1985, claimant received increases in 
her hourly pay as a result of union contract requirements. On 
August 7, 1985, she was fired for reasons unrelated to her 
claim. A t that time, she was sti l l working part-time, at an 
hourly wage of $5.08. Her total weekly wages were more than 
before the injury. Employer paid temporary partial disability 
benefits through August 3, 1985. 

On October 3, 1985, after having received a request 
f rom claimant for temporary par t ia l disabil i ty benefits, 
employer issued a partial denial of benefits for time loss after 
August 3, 1985, on the ground that, i f claimant had not been 
fired, her weekly wages after that date would have exceeded 
her weekly wages at the time of the injury and that, therefore, 
she was not entitled to benefits under the terms of OAR 
436-60-030. On December 6, 1985, the claim was closed wi th 
an award of temporary total disability f rom November 29, 
1984, through December 16, 1984, and temporary partial dis
ability f rom December 17, 1984, through September 17, 1985. 
Employer did not pay any benefits for the period between 
August 3, and September 17, 1985. 

The Board, in adopting the referee's opinion, deter
mined that employer was not authorized to terminate benefits 
unilaterally when claimant was fired. I t awarded benefits for 
temporary partial disability based on her wages at the time of 
the injury. I t also assessed a penalty and attorney fees for 
employer's alleged unreasonable termination of benefits. 

Claimant's attorney stated at the hearing that claim
ant was seeking benefits for time loss after August 7,1985, the 
date when she was terminated, but was not challenging the 
amount of temporary partial disability paid before that date. 
478 Safeway Stores v. Owsley 

Despite that, the Board determined that employer owed 
claimant benefits for temporary partial disability for the week 
before she was terminated. Employer contends that the Board 
should not have reached that issue, because claimant waived 
i t . We conclude that the Board was free to make any disposi
t ion of the case that i t deemed appropriate. Destael v. Nicolai, 
80 Or App 596, 600, 723 P2d 348 (1986); Russell v. A & D 
Terminals, 50 Or App 27, 31, 621 P2d 1221 (1981). I t had 
before i t the general issue of entitlement to temporary partial 
disability benefits and could properly consider whether bene
fits for the period before claimant's termination had been 
calculated correctly. 

ORS 656.212 provides: 
"When the disability is or becomes partial only and is 

temporary in character, the worker shall receive for a period 
not exceeding two years that proportion of the payments pro
vided for temporary total disability which the loss of earning 
power at any kind of work bears to the earning power existing 
at the time of the occurrence of the injury." 
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The formula for calculating benefits for temporary partial 
disability, is in OAR 436-60-030, which, at the relevant time, 
provided, in part: 

"(1) The rate of temporary partial disability compensa
tion due a worker shall be determined by: 

"(a) Subtracting the post-injury wage earnings available 
from any kind of work; from 

"(b) the wage earnings from the employment at the time 
of, and giving rise to the injuries; then 

"(c) dividing the difference by the wage earnings in sub
section (b) to arrive at the percentage of loss of earning power; 
then 

"(d) multiplying the current temporary total disability 
compensation rate by the percentage of loss of earning power. 

"(2) // the post-injury wage earnings are equal to or 
greater than the wage earnings at the time of injury, no tem
porary disability compensation is due." (Emphasis supplied.) 

Employer contends that claimant was not entitled to benefits 
as they are calculated under the rule and that it could there
fore properly stop paying benefits. 

Assuming for the moment that claimant had not been 
Cite as 91 Or App 475 (1988) 479 

fired, we must first determine whether she would have been 
entitled to benefits for temporary partial disability. In our 
view, that issue has been resolved against claimant in Fink v. 
Metropolitan Public Defender, 67 Or App 79, 676 P2d 934, rev 
den 296 Or 829 (1984), where we upheld a previous version of 
OAR 436-60-030, then codified as OAR 436-54-225. We stated 
that the rule was consistent with ORS 656.212 and required 
the conclusion that a claimant whose weekly wage at the time 
of partial disability is greater than at the time of the injury 
could not recover benefits for temporary partial disability 
despite the fact that the claimant was not working as many 
hours as she had been working before the injury. We held that 
"earning power" as used in ORS 656.212 refers to a worker's 
pre-injury wages. We rejected the "hours of work" concept as 
relevant to the question of diminished "earning power." We 
stated that the relevant inquiry is not whether the claimant 
was able to work as many hours as before the injury, but 
whether the claimant's actual earnings had been diminished: 

"We construe ORS 656.212 to provide that compensation 
for temporary partial disability of a worker who is recovering 
from a compensable injury but is nonetheless capable of earn
ing wages and is employed is to be proportionate to the 
decrease in the worker's actual earnings. 

"The formula established by former OAR 436-54-225 for 
computing loss of earning power comports with our construc
tion of ORS 656.212. The rule provided for an adjustment of 
the compensation to be paid for the difference between the 
wages the worker would have received for temporary total 
disability under ORS 656.210 [which is computed on the basis 
of the claimant's actual wages at the time of the injury]. If a 
claimant's post-injury wages exceed the claimant's pre-injury 
wages, the claimant suffers no loss of earning power and is not 
entitled to temporary partial disability benefits." 

Although Fink involved interim compensation, the 
same analysis is applicable here. Claimant's weekly wages 
were more during the period for which she seeks compensation 
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than at the time of the injury. Therefore, she is not entitled to 
benefits for temporary partial disability. The Board's order 
determining otherwise and assessing a penalty and related 
attorney fees is therefore reversed, and employer's denial is 
reinstated. 

We reject claimant's contention that employer was 
480 Safeway Stores v. Owsley 

required to begin paying temporary partial disability benefits 
again after she was fired. See Noffsinger v. Yoncalla Timber 
Products, 88 Or App 118, 745 P2d 245 (1987), rev den 305 Or 
102 (1988); Nix v. SAIF, 80 Or App 656, 723 P2d 366, rev den 
302 Or 158 (1986). Even assuming that claimant's termination 
did not preclude recovery of benefits for temporary partial 
disability, she would have been entitled only to the amount 
that she could have received on account of her disability had 
she not been fired. In this case, that is nothing. 

Reversed; denial reinstated. 

No. 312 June 15, 1988 493 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Lawrence N. Sullivan, Claimant. 

SULLIVAN, 
Petitioner - Cross-Respondent, 

v. 
BANISTER PIPELINE AMERICAN et al, 

Respondents - Cross-Petitioners. 
(84-09511; CA A43658 (Control)) 

In the Matter of the Compensation of 
Lawrence N . Sullivan, Claimant. 

SULLIVAN, 
Petitioner, 

v. 
BANISTER PIPELINE et al, 

Respondents. 
(85-14645; A43949) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted February 1,1988. 
James L. Edmunson, Eugene, argued the cause for peti

tioner - cross-respondent. With him on the briefs were Karen 
M . Werner and Malagon & Moore, Eugene. 

Richard Wm. Davis, Portland, argued the cause for 
respondents - cross-petitioners. With him on the brief were 
Davis, Bostwick, Scheminske & Lyons, Portland. 

Before Butt ler , Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J. 
On petitions, reversed as to determination that claimant's 

psychological condition is not compensable; otherwise 
-1324-



affirmed on petition and remanded for determination of 
whether claimant was medically stationary at time of Febru
ary, 1986, determination order; reversed on cross-petition. 
Cite as 91 Or App 493 (1988) 495 

ROSSMAN, J . 
This is the third in a series of worker's compensation 

cases involving the same claimant. In our first decision, we 
held that claimant's left knee injury claim had not been pre
maturely closed on April 28,1981, and that he had not experi
enced an aggravation of that claim. Sullivan v. Argonaut Ins. 
Co., 73 Or App 694, 700 P2d 274 (1985). In our second deci
sion, we held that claimant's depression and attempted suicide 
were an aggravation of his compensable injury and, therefore, 
that hospitalization and treatment resulting from his 
attempted suicide were compensable. Sullivan v. Banister 
Pipeline AM, 86 Or App 334, 739 P2d 597 (1987). 

Claimant now seeks review of Board determination 
that his depression and alcohol abuse treatment are not com
pensable. He also seeks a determination that the claim was 
prematurely closed in March, 1985, and in February, 1986. 
Additionally, he seeks penalties and attorney fees for 
employer's alleged unreasonable denial of vocational 
rehabilitation. Employer cross-petitions, asserting that it is 
entitled to offset an award of permanent partial disability 
made for a shoulder condition in a March, 1985, determina
tion order against an overpayment of temporary total dis
ability made after claimant became medically stationary on 
the left knee claim. 

It would serve no purpose for us to recite all the 
details of this proceeding. We will detail them only as neces
sary to discussion of the various issues on review. Claimant 
asserts that his psychological condition is compensable. Ini
tially, the referee decided that the expenses for hospitalization 
and treatment resulting from a suicide attempt were not com
pensable. We reserved the question of the compensability of 
claimant's general psychological condition. In Sullivan v. Ban
ister Pipeline AM, supra, we found, on de novo review, that 
claimant's industrial injury was a material cause of his depres
sion and that the depression and suicide attempt were an 
aggravation of the compensable injury. We necessarily 
decided that the psychological condition is compensable. The 
Board erred in holding that the psychological condition is not 
compensable. 

Claimant seeks a determination that his alcohol-
related problems are compensably related to the compensable 
496 Sullivan v. Banister Pipeline American 

injury and psychological problem. Employer contends that 
claimant waived a claim for the alcohol condition when he 
failed to raise it when the suicide attempt claim was litigated. 
Even assuming that the question was not waived, we find, on 
de novo review, that the evidence does not establish a rela
tionship between claimant's alcohol-related problems and his 
compensable conditions. We therefore affirm the Board's 
determination that the alcohol treatment is not compensable. 

In March, 1985, after the claim for the psychological 
condition had been filed, but before it had been determined to 
be compensable, the Evaluation Division issued a determina-
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tion order which awarded benefits for a compensable right 
shoulder condition but did not consider claimant's psychologi
cal condition. The evidence shows that claimant's psychologi
cal condition was not medically stationary at that time. In 
view of our holding that the psychological condition is com
pensable, we conclude that the determination order was pre
mature. 

After a referee determined that the psychological 
condition was compensable, the Evaluation Division issued a 
second determination order in February, 1986, awarding 
claimant 25 percent permanent partial disability for the psy
chological condition. Because the Board reversed the referee's 
determination as to the compensability of the psychological 
condition, it treated the March, 1985, determination order as 
dispositive and did not consider the question whether the 1986 
order was premature. We remand the case to the Board for 
consideration of that issue. 

The record shows that, after 12 months of unsuc
cessful services, employer suspended vocational assistance 
until claimant had received professional treatment for his 
alcohol problem. The evidence is that he has refused to par
ticipate in alcohol rehabilitation and that alcohol abuse is a 
major obstacle to vocational rehabilitation. We conclude that 
employer acted reasonably in suspending vocational 
assistance. We therefore affirm the Board on that issue. 

Employer cross-petitions, seeking an offset for an 
overpayment of temporary total disability on the left knee 
claim. That claim was originally closed by a determination 
order on April 28, 1981, with an award of temporary total 
disability from September 19, 1980, through March 31,1981. 
Cite as 91 Or App 493 (1988) 497 

On April 26, 1982, a referee determined that the claim had 
been prematurely closed. On August 26, 1983, the Evaluation 
Division issued an order that claimant was stationary as of 
August 5, 1983, and that he was entitled to temporary total 
disability benefits from September 19, 1980, through August 
5,1983. The Board reversed the referee and held that claimant 
had become medically stationary on March 31, 1981. We 
affirmed that determination. Sullivan v. Argonaut Ins. Co., 
supra. 

Employer paid temporary total disability from Sep
tember 19, 1980, through September 28,1983, resulting in the 
overpayment at issue. In March, 1985, the Evaluation Divi
sion issued an order awarding permanent partial disability for 
the right shoulder and authorizing an offset of the overpay
ment. Employer offset the full amount of the award. We have 
now held that the March, 1985, determination order was pre
mature. The question of whether employer is entitled to offset 
the award made in that determination order is also permature. 

We are left with only the general question whether 
employer should be allowed to offset the overpayment against 
future awards. The Board held that, by virtue of ORS 
656.313(2), employer was not entitled to offset most of the 
overpayment. ORS 656.313(2) provides, in part: 

"(1) Filing by an employer or the insurer of a request for 
reversal or court appeal shall not stay payment of compensa
tion to a claimant. -1326-



"(2) If the Board or court subsequently orders that com
pensation to the claimant should not have been allowed or 
should have been awarded in a lesser amount than awarded, 
the claimant shall not be obligated to repay any such compen
sation which was paid pending the review or appeal." 

We have interpreted that statute to prohibit an 
employer from recovering, by offset against a later award, 
benefits that are or should have been paid pending the 
employer's appeal of and pursuant to an award that is later 
determined to be excessive. See SAIF v. Casteel, 74 Or App 
566, 703 P2d 1039 (1985), remanded on other grounds, 301 Or 
151, 719 P2d 853 (1986); Hutchinson v. Louisiana Pacific 
Corp., 67 Or App 577, 581, 679 P2d 338, rev den 297 Or 340 
(1984). Here, however, not all of the overpayment was made 
pending appeal of and pursuant to an award. Employer paid 
498 Sullivan v. Banister Pipeline American 

benefits from September 19, 1980, through September 28, 
1983. The Evaluation Division determined on August 26, 
1983, that claimant was medically stationary on August 5, 
1983. The Board properly authorized an offset for any portion 
of the overpayment after the medically stationary date. Addi
tionally, employer made payments after the April 28, 1981, 
determination order holding that claimant had become medi
cally stationary on March 31, 1981, and before the referee's 
order of April 26, 1982, holding that the April 28, 1981, deter
mination order was premature. The payments made between 
those dates were not made pursuant to and pending review of 
an award of compensation. Employer is entitled to an addi
tional offset of the overpayment made from March 31, 1981, 
through April 26, 1982. 

On the petitions, reversed as to the determination 
that claimant's psychological condition is not compensable; 
otherwise affirmed on the petitions and remanded for a deter
mination of whether claimant was medically stationary at the 
time of the February, 1986, determination order; reversed on 
cross-petition. -
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& Wyatt, Portland. 

Before Richardson, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J. 
Reversed and remanded with instructions to set aside judg

ment in favor of Knappton Corporation and enter judgment 
for plaintiff against Knappton. 

Warren, J., dissenting. 

Cite as 91 Or App 499 (1988) 501 

ROSSMAN, J . 

This action is before us for the second time. In the 
previous appeal, 73 Or App 684, 699 P2d 1176 (1985), Knapp
ton Corporation (Knappton) had been granted a summary 
judgment on the ground that respondeat superior did not apply 
and, therefore, that it was not liable for the negligence of its 
employe, Eubanks. We reversed. On remand, the trial court 
denied plaintiff s motion for directed verdict on his claim 
against Knappton, and the jury found for Knappton. Plaintiff 
appeals, contending that the court erred in denying his motion 
for a directed verdict. We reverse with instructions to grant 
plaintiffs motion. 

The facts were undisputed on the summary judgment 
motion and, on remand, the testimony at the trial regarding 
the employment was essentially the same. 

Plaintiff was injured in an automobile accident and 
brought an action against the other driver Eubanks and 
Eubank's employer, Knappton. Eubanks was a dispatcher for 
Knappton. He lived in Castle Rock, Washington. For two and 
a half years before the accident, his normal place of employ
ment was Rainier. Three days before the accident, Eubanks 
was instructed by his supervisor to go to Astoria to f i l l in for 
the operations manager, who was on vacation. The superior 
gave him the alternative to stay overnight in Astoria, in which 
case Knappton would pay for his lodging, or to commute from 
his home in Washington, in which case Knappton would reim
burse him 20 cents a mile from Rainier to Astoria. Eubanks' 
hours of employment in Astoria were not set, but he usually 
tried to be at work by 7 a.m. He was on 24-hour call. On the 
day of the accident, he was driving his own car from his home 
to Astoria. The accident occurred at about 6:45 a.m. on U.S. 
Highway 30, 15 miles east of Astoria. 

Plaintiff moved for a directed verdict on the issue of 
respondeat superior. The trial court stated that it would have 
ruled as a matter of law that there was an agency but believed 
that our first opinion, and Supreme Court authorities, made 
the issue a question for the jury. The jury found that Eubanks 
was not acting within the course and scope of his employment 
when the accident occurred, and judgment was entered 
502 Van Osdol v. Knappton Corporation 

against Eubanks alone.1 The trial judge denied plaintiffs 
1 Before the jury returned its verdict, plaintiff and Eubanks settled. 
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motion for a judgment nov. Plaintiffs assignment of error is 
that he was entitled to a directed verdict that Knappton is 
liable for the acts of Eubanks.2 

The threshhold question is whether the trial court 
was correct in determining that the law of the case prevented 
it from directing a verdict in favor of plaintiff. The law of the 
case principle precludes relitigation or reconsideration of a 
point of law decided on appeal at an earlier stage of the same 
case. Koch v. So. Pac. Transp. Co., 274 Or 499, 512, 547 P2d 
589 (1976); Public Market Co. v. Portland, 179 Or 367, 373,170 
P2d 586 (1946). In our first opinion, we stated: 

"In this case, and in spite of [the supervisor's] testi
mony—some of it only legal conclusions—to the contrary, a 
jury could find that Eubanks' trip was at his employer's direc
tion and on his employer's business. The fact that he was 
away from his usual place of business and was being paid for 
his mileage, together with the fact that the accident occurred 
at a time when, had he been at his usual place of work, 
Eubanks would have been on the job, would support such a 
conclusion. Summary judgment was inappropriate." 73 Or 
App at 687. 

The question is whether that language required submitting 
the issue of respondeat superior to the jury or determined only 
that Knappton was not entitled to summary judgment. 

To conclude that our earlier decision required send
ing the issue to the jury would be to ignore that the issue arose 
from a summary judgment granted on Knappton's motion. 
Summary judgment can only be granted when there is no 
genuine issue of any material fact and the moving party is 
entitled to judgment as a matter of law. ORCP 47C. Even if 
facts are undisputed, if the inferences arising from them are 
susceptible to more than one reasonable conclusion, summary 
judgment should not be granted. See Chesterman v. Barmon, 
82 Or App 1, 727 P2d 130 (1986), aff'd 305 Or 439, P2d 
(1988). Knappton was the moving party and argued that, as a 
matter of law, the facts showed that it was not liable for 
Cite as 91 Or App 499 (1988) 503 

Eubanks' actions. We rejected that position, noting that the 
undisputed facts gave rise to inferences besides those relied on 
by Knappton. Nothing was before us that would have permit
ted us to determine that Knappton was liable as a matter of 
law. Our holding did not prevent plaintiff from raising the 
issue at trial by a motion for directed verdict. 

Accordingly, we turn to the issue presented by plain
t i f f s assignment of error. Both parties treat the question of 
whether respondeat superior liability can be imposed as a mat
ter of law as an issue of first impression. Although neither we 
nor the parties have found a case imposing liability on a 
directed verdict, we have held that an employe can be held, as 
a matter of law, to be acting within the scope of employment. 
In Calif. Cos. Ins. v. David Douglas School Dist., 71 Or App 549, 
693 P2d 54, on reconsideration 74 Or App 270, 702 P2d 1115, 
rev den 300 Or 249 (1985), an employee of the school district 
was required to supervise an evening dance at the school. He 
was entitled either to compensation for eating dinner near the 
school or for his mileage to and from the school. On his way to 
the dance, he was involved in an accident. We held: 

2 Knappton argues that plaintiff did not preserve the error by a proper motion for 
directed verdict. O R C P 63A. We conclude that the record shows that plaintiff put the 
issue before the trial judge. _ i TCJQ. 



"The material facts are undisputed. The finder could not rea
sonably draw conflicting inferences from the facts. Whether 
[the employe] acted within the course and scope of his 
employment is a question of law." 74 Or App at 273. (Footnote 
omitted.) 

Here, also, the material facts are undisputed. I f the 
only reasonable conclusion arising from those facts is that 
Eubanks was acting within the scope of his employment, 
plaintiff has met his burden, and a directed verdict should 
have been granted. See Tiedemann v. Radiation Therapy Con
sultants, 299 Or 238, 245, 701 P2d 440 (1985). 

The general rule is that an employe is not within the 
scope of his employment while going to or from his work. 
Heide/Parker v. T.C.I., Incorporated, 264 Or 535, 539, 506 P2d 
717 (1973). However, an exception arises when there is some 
involvement of the employer or some facet of the employe's 
task which makes the travel work-related or employer-spon
sored. Runyan v. Pickerd, 86 Or App 542, 547, 740 P2d 209, rev 
den 304 Or 279 (1987). The facts show that the exception 
applies here. 
504 Van Osdol v. Knappton Corporation 

Eubanks was on 24-hour call by Knappton. His reg
ular place of employment was Rainier. His sole reason for 
traveling beyond Rainier to Astoria on that morning was that 
his supervisor had directed him to do so to fill in for another 
Knappton employee. The trip to Astoria was undertaken 
solely for Knappton's purpose and at its direction. The travel 
was quite different from his daily commute. We hold, as a 
matter of law, that Eubanks was acting within the scope of his 
employment. See Calif. Cos. Ins. v. David Douglas School Dist, 
supra, 74 Or App at 274; see also Stanfield v. Laccoarce, 284 Or 
651, 655, 588 P2d 1271 (1978). Plaintiffs motion for directed 
verdict should have been granted. 

The dissent is wrong in saying that "Eubanks was 
employed only to supervise, not to drive or to make a trip 
beyond his regular work day." 91 Or App at 505. Knappton 
recognized that the trip from Rainier to Astoria was beyond 
Eubanks' regular work day. It paid him 20 cents a mile for the 
50 miles between those two cities; it did not pay him mileage 
from his home in Castle Rock to Rainier. The fact that he 
chose to drive and did not stay overnight in Astoria does not 
negate the fact that the drive, if chosen, was a employer-
sponsored commute. See Calif. Cas. Ins. v. David Douglas 
School Dist., supra, 74 Or App at 273 n 5. 

Reversed and remanded with instructions to set aside 
judgment in favor of Knappton Corporation and enter judg
ment for plaintiff against Knappton Corporation. 

W A R R E N , J . , dissenting. 
I agree with the majority that evidence may be offered 

which provides a basis to decide that an employe is acting 
within the scope of his employment even though he is going to 
or coming from work. However, I disagree with the majority's 
conclusion that, as a matter of law, Eubanks' travel was work 
related or employer sponsored and, as a matter of law, took 
him outside the coming and going rule. The determination of 
whether Eubanks was merely on his way to work or was acting 
within the scope of his employment is a question of fact which 
was properly left for the jury to decide. 
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The majority treats two facts, change in work place 
and mileage reimbursement, as legally controlling. Those 
facts are relevant, but neither, in isolation or in combination, 
Cite as 91 Or App 499 (1988) 505 

is determinative of the issue of scope of employment. Other 
facts make the issue a question for the jury. 

Despite the change in work place, the accident 
occurred when Eubanks was driving to work, not while he was 
at work. The majority relies on Calif. Cos. Ins. v. David Doug
las School Dist., 71 Or App 549, 693 P2d 54, on reconsideration 
74 Or App 270, 702 P2d 1115, rev den 300 Or 249 (1985), for 
the conclusion that Eubanks' conduct was within the scope of 
his employment as a matter of law. That reliance is misplaced, 
because the evidence in this case is different. There, the 
employe's job included making an additional trip back to 
school to supervise an evening dance. In this case, Eubanks 
was employed only to supervise, not to drive or to make a trip 
beyond his regular work day. Further, he was on the road, not 
because his employer required him to be, but because he 
elected to drive rather than to stay in Astoria. Presumably, he 
made that decision for his own convenience and not, as the 
majority states, "solely for Knappton's purpose and at its 
direction." 91 Or App at 504. 

On the facts proved, the jury was not compelled to 
conclude that Eubanks was within the scope of his employ
ment. Because more than one reasonable conclusion can be 
drawn from the facts, the issue was properly submitted to the 
jury for its resolution. See Stanfield v. Laccoarce, 284 Or 651, 
655, 588 P2d 1271 (1978). 

I dissent. 

510 June 15, 1988 No. 315 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 
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Judges. 

DEITS, J. _ 1 3 3 1 _ 
Affirmed. 



512 Blumhagen v. Clackamas County 

D E I T S , J . 

In this unlawful employment practice case, plaintiff 
argues that defendants violated the Handicapped Persons' 
Civil Rights Act by discharging her and failing to reinstate her 
to her former position as a deputy sheriff or, in the alternative, 
to another "available and suitable" position after she sus
tained a compensable on-the-job injury. ORS 659.415; ORS 
659.420; ORS 659.425.1 The trial court found for defendants, 
and plaintiff appeals.2 We review de novo, Brown v. City of 
Portland, 80 Or App 464, 722 P2d 1282, rev den 302 Or 460 
(1986), and affirm. 

Plaintiff was employed as a deputy sheriff 103, which 
is the civil service classification for the patrol deputy position. 
While on duty, she sustained a permanent injury in an auto
mobile accident. As a result of the injury, she suffers head
aches and occasional numbness in her left arm which affects 
her ability to hold and grasp things. Her treating physician 
and a consulting physician advised defendants that she would 
always be susceptible to serious injury to her head and neck 
and that, due to that condition, she should not be reinstated to 
her former position as a patrol deputy, which requires that she 
be able to work in the field on patrol, or to any other position 
where she. could sustain a blow to her head or neck.3 There was 
evidence that, while on patrol, a deputy is always subject to 
the threat of violence and injury. 

Plaint i f f s physician advised defendants that she 
could do clerical work. At the physician's request, defendants 
assigned her to a light duty desk officer position, which is a 
temporary position that rotates every 30 to 60 days but can be 
extended. It is staffed by officers who are temporarily disabled 
or are suffering from "burnout." In February, 1982, after nine 
months assignment as a desk officer, plaintiff was notified 
that, due to the temporary nature of the position and her 
Cite as 91 Or App 510 (1988) 513 

permanent disability, she would be laid off from her position 
as a deputy sheriff 103.4 

After receiving the layoff notice, plaintiff demanded 
reinstatement to her former position or another suitable posi
tion, pursuant to ORS 659.415 and ORS 659.420. Defendants 
discussed alternatives to layoff with her and extended the date 
of layoff until May 31, 1982. Two months after plaintiff was 
laid off, she was offered a position as a community service 
officer (CSO) in the department. The CSO provides backup 
for desk officers by taking telephone reports and dealing with 
walk-in complaints. Unlike the desk officer, the CSO does not 
wear a uniform and cannot make arrests. The position does 

1 Plaintiff presented evidence on four other claims. After she rested, the court 
struck all four claims, and plaintiff also assigns error to those rulings. We hold that the 
trial court properly struck those claims. 

2 This case was tried before O R S 659.121(2) was amended to allow for jury trials at 
the request of any party. Or Laws 1987, ch 822, § 1. 

3 On the basis of opinions of plaintiffs doctors that she could not return to her 
position as a patrol deputy, plaintiff was awarded permanent partial disability by the 
Worker's Compensation Board. 

* Although plaintiff argues that she was not laid off, but was terminated, we 
concur with the trial court's determination that she was laid off. 
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not have the same degree of responsibility as the patrol deputy 
and pays approximately half the salary. Two months after the 
offer (during which time defendants held the position open for 
her), she accepted it. 

Pla int i f f argues that defendants violated ORS 
659.415(1) by not reinstating her as a deputy sheriff 103. That 
statute provides that a worker who sustains an injury shall be 
reinstated upon demand, "provided that the position is avail
able and the worker is not disabled from performing the duties 
of such position." Here, plaintiff has not presented evidence 
which shows that she is physically capable of performing the 
duties of a patrol deputy.5 Rather, the evidence establishes 
that plaintiff cannot perform all of the duties of a patrol 
deputy, because she has a permanent condition that renders 
her susceptible to further injury and prevents her from work
ing in the field on patrol. In fact, plaintiff testified that she 
feels the same physically now as she did in 1982 and that, in 
the light of her disability, it would be unfair to other deputies 
on patrol to return her to her former position. We find that 
plaintiff is not able to perform the duties of her former job and 
514 Blumhagen v. Clackamas County 

hold that defendants did not unlawfully refuse to reinstate her 
to her former position. 

Plaintiff next asserts that defendants violated ORS 
659.420 by failing to reemploy her in another position which 
was "available and suitable." ORS 659.420(1) provides: 

"A worker who has sustained a compensable injury and is 
disabled from performing the duties of the worker's former 
regular employment shall, upon demand, be reemployed by 
the worker's employer at employment which is available and 
suitable." 

Plaintiff contends that, although her present position as a 
CSO was available, it is not suitable, because of the substan
tial difference in salary, duties and responsibilities between it 
and her former position. In Carney v. Guard Publishing Co., 48 
Or App 147, 152, 616 P2d 548, mod 48 Or App 927, 630 P2d 
867, rev den 290 Or 171 (1980), we recognized that, although 
the policy of the Handicapped Persons' Civil Rights Act is 
"the fullest employment of handicapped persons which is 
compatible with the reasonable demands of the job * * *, [a]n 
employer's statutory duty to reemploy injured workers is not 
absolute." The act does not demand that an employer create 
positions or substitute an injured employe for a non-injured 
one. Carney v. Guard Publishing Co., supra. Neither is an 
employer obligated to offer a selection of equally suitable jobs 
or hold its offer open for an unreasonable period of time. 
Carney v. Guard Publishing Co., supra. The relevant factors in 
determining whether a position is suitable include the 
employe's educational background and work experience, pre
vious salary, previous level of responsibility, record with the 
employer, the nature and severity of the disability and the 

6 Under the statute, a doctor's certificate approving an employe's return to the 
position is prima facie evidence that the worker is able to perform the duties. At the 
same time as plaintiff, several other patrol deputies received layoff notices. The layoff 
dates for plaintiff and the other deputies were extended a number of times to allow 
them to present additional medical evidence concerning their physical fitness to 
perform the job. Those employes who brought in physician's certificates stating that 
they were fit to return to work were retained, and those who did not were laid off. 
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employer's size, diversity and hiring needs. Carney v. Guard 
Publishing Co., supra.6 

As a CSO, plaintiff performs some of the duties and 
uses some of the skills that she acquired as a deputy sheriff 

Cite as 91 Or App 510 (1988) 515 

103. The duties of the position are consistent with her physi
cian's opinion of her capabilities. Although her salary as a 
CSO is half that of a deputy sheriff 103, and she does not have 
the same level of responsibility that she previously had, there 
were no other positions which were "available and suitable" 
between the time when she was laid off and when she accepted 
the CSO position. 

At the time plaintiff was laid off, there were a limited 
number of one- and two-year job assignments in the sheriff s 
department which rotated among the patrol deputies.7 Plain
t i f f argues that those positions, unlike the CSO position, were 
suitable, because they offered duties and compensation which 
were comparable to her former position and were basically 
office positions. However, on this record, we cannot discern 
whether any of those positions was available at the time when 
plaintiff was offered the CSO position. More importantly, 
because those positions rotate among patrol deputies, they 
require the basic deputy sheriff 103 classification and an abil
ity to return to patrol work. Because plaintiff is not physically 
capable of working in a patrol position, these positions are not 
suitable. There were also clerical positions within the depart
ment; however, those positions are comparable to the CSO 
position in salary and would afford her even less responsibility 
and fewer duties relative to her skills than the CSO position.8 

After plaintiff accepted the CSO position, defendants 
created several new positions in the property room, which did 
not require the deputy sheriff 103 status and offered a higher 
salary. Plaintiff applied for one of the positions, but was not 
hired. However, once defendants offered plaintiff the CSO 
position, their statutory duty to afford her preference in hiring 
expired. Carney v. Guard Publishing Co., supra, 48 Or App at 
516 Blumhagen v. Clackamas County 

152. We hold that, due to the specialized and limited hiring 
needs of the department, the CSO position is suitable and that 
defendants did not violate ORS 659.420. 

6 Although this portion of the decision in Carney was withdrawn, because the 
appellant had withdrawn the argument, our discussion is still helpful as guidance in 
this case. In addition, the current administrative rules of the Bureau of Labor and 
Industries, adopted in 1983, aJso include these factors. O A R 839-06-145. Although the 
rules are not specifically applicable to this case, which concerns events that occurred in 
1982, the courts have used them for guidance. See Knapp v. City of North Bend, 304 Or 
34, 741 P2d 505 (1987). 

7 Only one of those positions does not rotate. That position is in crime analysis; it 
does not rotate because the individual in that position has received special training 
and developed expertise. 

8 In her brief, plaintiff states that there were other positions in the department, 
such as records clerk and storage clerk. However, there was no evidence of a records 
clerk position within the department, and the evidence was that the department did 
not have a storage clerk position. There was a position in central dispatch; however, on 
this record we cannot determine if it was available when plaintiff was offered the C S O 
position or whether she was qualified for the dispatch position. Additionally, there was 
evidence of a position in animal control. Other than the existence of the position, there 
is no evidence to indicate whether plaintiff wanted the position, if she was qualified for 
it or if it was available. 
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Pla in t i f f ' s f ina l argument is that defendants 
unlawfully discriminated against her when they laid her off 
from her position as a patrol deputy. ORS 659.425(l)(a)(c) 
provides: 

"For the purposes of ORS 659.400 to 659.435, it is an 
unlawful employment practice for any employer to refuse to 
hire, employ, or promote, to bar or discharge from employ
ment or to discriminate in compensation or in terms, condi
tions or privileges of employment because: 

"An individual has a physical or mental impairment 
which, with reasonable accommodation by the employer, does 
not prevent the performance of the work involved; 

"An individual is regarded as having a physical or mental 
impairment." 

In determining whether a discharge for a physical impairment 
constitutes an unlawful employment practice, we must con
sider whether the employe is actually prevented by the impair
ment from adequately performing the duties of the position 
and, if so, whether the employe could perform the duties of the 
position if the employer made reasonable accommodations. 
ORS 659.425(l)(a)(c). 

In determining whether an employe is prevented due 
to an impairment from adequately performing work duties, 

"[o]ur de novo inquiry is whether there is a reasonable proba
bility at the time of discharge, plaintiff would be unable to 
perform the job in a manner which would not endanger him
self or others." Brown v. City of Portland, supra, 80 Or App at 
469. (Emphasis supplied.) 

See also Quinn v. Southern Pacific Transportation Co., 76 Or 
App 617, 632, 711 P2d 139 (1985), rev den 300 Or 546 (1986). 
On the basis of the medical evidence, the degree of danger 
inherent in the deputy sheriff 103 position and plaintiffs 
statements, we find that, at the time plaintiff was laid off, 
there was a reasonable probability that plaintiff was unable to 
perform the patrol duties of the position without risk of injury 
to herself or others. 

Plaintiff argues that, even if she cannot perform the 
Cite as 91 Or App 510 (1988) 517 

patrol duties of a deputy sheriff 103, she can perform the 
duties involved in the other positions which require the 103 
status and which rotate. She argues that allowing her to work 
in one of those positions or to rotate among all of them, 
without having to rotate into a patrol position, would be a 
reasonable accommodation by defendants. 

ORS 625.425 imposes an affirmative duty on the 
employer to make "reasonable accommodation" for an 
employe's physical or mental impairment. However, the evi
dence demonstrates that plaintiffs suggested accommodation 
would not result in the modification of one position to suit 
plaintiffs needs. Rather, due to the limited number of posi
tions which rotate, plaintiff s suggestion would have a serious 
impact on the department's entire rotation program. The pro
gram allows patrol deputies who are suffering from "burnout" 
to find relief and remain on the job in a temporary position at 
their normal salary. I t also allows deputies to be trained in all 
areas of the department. The evidence, including statements 
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by plaintiffs own witness, is that rotating positions within the 
department promotes morale. We find that defendants' rota
tion program is a reasonable and legitimate means to guaran
tee effective police work. See Simon v. St. Louis County, 563 F 
Supp 76, 81 (ED Mo 1983), aff'd 735 F2d 1082 (8th Cir 1984). 
In the circumstances of this case, requiring defendants to 
make one of the positions permanent, or to allow plaintiff to 
rotate among all the positions without rotating into a patrol 
position, would impose an "undue hardship" on the program 
and, therefore, would not be a reasonable accommodation. 
OAR 839-06-205(8); OAR 839-06-245.9 

Affirmed. 
9 In defining "reasonable accommodation," we adopt the "undue hardship" stan

dard defined in the administrative rules adopted by the Bureau of Labor and Indus
tries. O A R 839-06-205(8), 

522 June 15, 1988 No. 318 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Edward D. Lucas, Claimant. 

LUCAS, 
Petitioner, 

v. 
CLARK et al, 
Respondents. 

(WCB 85-08631; CA A45786) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted May 11, 1988. 
James L. Edmunson, Eugene, argued the cause for peti

tioner. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for respondents. With her on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L. Linder, 
Solicitor General, Salem. 

Before Warden, Presiding Judge, and Graber, Judge, and 
Riggs, Judge Pro Tempore. 

PER CURIAM 

Remanded for reconsideration. 
Cite as 91 Or App 522 (1988) 523 

P E R C U R I A M 
Claimant seeks review of a Workers' Compensation 

Board order that affirmed the referee and upheld the denial of 
his aggravation claim for a back condition. We review for 
substantial evidence. ORS 656.298(6); ORS 183.482(7) and 
(8). Because neither the Board order nor the referee's opinion 
and order which it affirmed are adequate for judicial review, 
see Armstrong v. Asten-Hill Co., 90 Or App 200, 752 P2d 312 
(1988), we remand to the Board for reconsideration. On 
remand, the Board also should reconsider this case in the light 
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of Gwynn v. SAIF, 304 Or 345, 745 P2d 775 (1987), on remand 
91 Or App 84, P2d (1988), and International Paper Co. 
v. Turner, 304 Or 354, 745 P2d 780 (1987), on remand 91 Or 
App 91, P2d (1988). 

Remanded for reconsideration. 

524 June 15, 1988 No. 319 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
LINDA L. BEARD, Claimant. 

SHIPP et al, 
Petitioners, 

v. 
BEARD, 

Respondent. 
(WCB 86-00068; CA A45095) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted March 16,1988. 
Paul L. Roess, Portland, argued the cause for petitioners. 

With him on the brief was Acker, Underwood & Smith, Port
land. 

Marianne Bo t t in i , Portland, argued the cause for 
respondent. On the brief were Larry D. Schucht and Bottini, 
Bottini & Lehner, Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

PER CURIAM 
Remanded for reconsideration. 

Cite as 91 Or App 524 (1988) 525 

P E R C U R I A M 
Employer and its insurance carrier seek review of a 

Workers' Compensation Board order. The petition for judicial 
review was filed on July 24, 1987, and we therefore review for 
substantial evidence. Or Laws 1987, ch 884, § 12a; Armstrong 
v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988). 
Because the Board order is inadequate for judicial review 
under the standards in Armstrong, we remand to the Board for 
reconsideration. 

Remanded for reconsideration. 
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526 June 15, 1988 No. 320 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Maria R. Porras, Claimant. 

PORRAS, 
Petitioner, 

v. 
CASTLE & COOKE, INC., 

Respondent. 
(WCB 84-11249; CA A45400) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 16, 1988. 
Darren L. Otto, Salem, argued the cause and filed the brief 

for petitioner. 

Allan M . Muir, Portland, argued the cause for respondent. 
With him on the brief were Delbert J. Brenneman and Sch-
wabe, Williamson & Wyatt, Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

PER CURIAM 

Remanded for reconsideration. 

Cite as 91 Or App 526 (1988) 527 

P E R C U R I A M 
Claimant seeks review of a Workers' Compensation 

Board order that affirmed the portion of the referee's order 
awarding her 85 percent unscheduled permanent partial dis
ability and modified the portion of the referee's order regard
ing the date she became medically stationary. The petition for 
judicial review was filed on August 19, 1987. The scope of 
review, therefore, requires us to determine if the Board order 
is supported by substantial evidence in the record. Armstrong 
v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988). 
Because the Board order is inadequate for judicial review 
under the standards in Armstrong,1 we remand to the Board 
for reconsideration. 

Remanded for reconsideration. 

1 The portion of the referee's order that the Board affirmed is also inadequate for 
judicial review. 
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528 June 22, 1988 No. 321 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Charmaine A. Frazier, Claimant. 

FRAZIER, 
Petitioner, 

v. 
U N I T E D PACIFIC INSURANCE et al, 

Respondents. 
(WCB 85-07844; CA A43670) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 11, 1988. 

Gary K . Jensen, Eugene, argued the cause and filed the 
brief for petitioner. 

Brian L . Pocock, Eugene, argued the cause and filed the 
brief for respondents. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

JOSEPH, C. J. 

Aff i rmed. 

Warden, P. J., dissenting. 
530 Frazier v. United Pacific Insurance 

J O S E P H , C. J . 

Claimant seeks review of a Workers' Compensation 
Board order that reversed the referee's order holding an injury 
compensable. On de novo review, former ORS 656.298, we 
a f f i rm. 

C la iman t t e s t i f i ed tha t , i n A p r i l , 1985, while 
employed as a shim packer on the swing shift, she pulled a wire 
f rom an overhead guide pipe to wrap around a bundle and the 
pipe, which weighed seven pounds, fel l . She said that i t struck 
her on the head, arm and hand. That occurred 15 minutes 
before her lunch break. She said that she went outside, 
vomited and returned to an adjacent work station for a few 
minutes but did not work. She went home during her lunch 
break and never returned to work. A co-worker, working 
nearby, heard the pipe hi t the floor, turned, saw the pipe on 
the floor and claimant wi th her hand on her head and then 
heard her say, "Ouch." Claimant's supervisor heard about the 
accident wi th in minutes of its occurrence and talked to claim
ant at the work station. She testified that, as she approached 
the station, unobserved by claimant, she noticed claimant 
rubbing her head. Claimant told her that she had been hit on 
the head but that she was "okay," and declined any assistance. 
Claimant told her mother about the accident when she got 
home. Her mother testified that she had looked drawn and 
pale then. 

Claimant claims to have suffered nausea, dizziness 
and headaches. Four days after the accident, she sought medi
cal advice. Dr. Byerly, her family physician, found no objective 
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signs of injury but, and only on the basis of the symptoms 
related by claimant, diagnosed a contusion of the head and 
cervical vertebrae. Dr . Serbu, a neurosurgeon, examined 
claimant in June. He also found no objective signs of any 
injury. Employer denied her claim, and she requested a hear
ing. 

The referee determined that claimant was not a reli
able witness: 

"Her testimony attempts to place the pipe in a specific 
location that, by her admission, she did not pay any attention 
to prior to the time it fell. Her testimony regarding placement 
and method of attachment amounts to nothing more than a 
guess. Claimant's testimony is inconsistent wi th the 

Cite as 91 Or App 528 (1988) 531 

remainder of her testimony concerning where she had to reach 
to pull the wire down. She had no opportunity to observe i t 
after i t had been replaced, until the day of the hearing." 

Nonetheless, the referee reasoned that "[j]ust because she is 
not reliable does not mean she is not credible." He then con
cluded that her testimony regarding the mechanics of the 
pipe's attachment to the ceiling was irrelevant, because there 
was no doubt that the pipe fell . He declined to accept the 
testimony of the plant manager that, given the location of the 
pipe, i t could not possibly have hit claimant, because he con
cluded that the measurements which the manager made were 
unreliable. The referee held that claimant had met her burden 
of proving compensability by a preponderance of the evidence. 

The precise basis for the Board's reversal is not clear, 
but i t was, at least in part, the lack of objective medical evi
dence of any injury. Claimant repeatedly complained to her 
mother of headaches, dizziness and nausea after the supposed 
accident. Byerly found no cuts, bumps or other objective f ind 
ings; neither did Serbu. There is, in fact, nothing in the record 
except claimant's testimony that she suffered any in ju ry 
whatsoever. Furthermore, although there is evidence that the 
pipe fel l to the floor, the evidence that claimant was h i t is, to 
say the best of i t , in equipoise. 

I t is worth noting that, contrary to what the dissent 
says, claimant did not even say so much as "ouch" unt i l after 
the pipe had fallen to the floor and the co-worker had turned 
around and had seen the pipe on the floor. Claimant and her 
co-worker laughed about the incident; she told her supervisor 
that she was all right; and she did not report any physical 
symptoms of injury before leaving the mi l l during the lunch 
hour. The foreman's drawing of the workplace area, including 
measurements, and the testimony about attempts to re-create 
the accident make i t very unlikely that anything happened in 
the way that claimant described i t . The absence of any objec
tive medical evidence of an injury, taken with the extremely 
weak evidence that claimant was hi t by the pipe, persuades us 
that she has not proved entitlement to compensation. 

Aff i rmed. 
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532 Frazier v. United Pacific Insurance 

W A R D E N , P . J . , dissenting. 

I would hold that claimant met her burden of proving 
a compensable injury, and therefore I dissent. 

The Board's reversal was based in part on the lack of 
objective medical evidence of an injury. Claimant repeatedly 
complained of headaches, dizziness and nausea since the time 
of the accident. She went to Dr. Byerly when her symptoms 
failed to subside after four days. That he found no cuts, bumps 
or other objective findings is not dispositive; she had come to 
him for treatment, and her statement was given to aid him in 
making a diagnosis. The history she gave to Serbu was consis
tent wi th that given Dr. Byerly and wi th her testimony. There 
is no doubt that the pipe fell , that she exclaimed when i t did 
and that she was rubbing her head immediately afterward. 
That there was no objective medical evidence of injury is not 
enough for employer to deny the claim, when there is no 
reason to doubt that the incident causing injury occurred. 

I quote the Board's other apparent ground for rever
sal: 

"Claimant's strongest evidence conies from her coworker 
Ms. Davis [the co-worker]. However, Ms. Davis stated that 
claimant initially told her she was struck in the arm and hand. 
I t was not until later that claimant told her she was struck in 
the head. No evidence was offered why claimant may have 
altered the location where she was struck." 

The record does not support these recitals. Davis testified: 
"Q. Okay. What did she look like to you, what did she do, 

what was she doing after i t fell? 
"A. She had her hand by — on her head. 
"Q. She had her hand — on her head. 
"A. And said, 'Ouch!' and said i t hit her hand too. 

I agree wi th the findings and conclusions made by the 
referee, who had the opportunity to observe the witnesses as 
well as the scene of the accident and, therefore, I respectfully 
dissent. 

No. 322 June 22, 1988 533 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Stephen L . Dokey, Claimant. 

DERRYBERRY et al, 
Petitioners, 

v. 
D O K E Y et al, 
Respondents. 

(WCB 83-11194; CA A42841) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted December 14, 1987. 

Allan Muir , Portland, argued the cause for petitioners. On 
the brief were Ridgeway K . Foley, Jr., P.C., Brian M . Perko, 
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Christopher B. Rounds and Schwabe, Williamson & Wyatt , 
Portland. 

D a v i d R. Ba r row, P o r t l a n d , argued the cause fo r 
respondent Dokey. W i t h him on the brief were David R. Bar
row, J. Michael Casey and Victor Calzaretta, Portland. 

Dave Frohnmayer, Attorney General, Virginia L . Linder, 
Solicitor General, and Darrell E. Bewley, Assistant Attorney 
General, Salem, filed the brief for respondent SAIF Corpora
t ion. 

Before Warden, Presiding Judge, and Joseph, Chief 
Judge,* and Van Hoomissen, Judge. 

JOSEPH, C. J. 

Aff i rmed. 

* Joseph, C . J . , nice Young, J . , deceased. 

Cite as 91 Or App 533 (1988) 
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The Derryberrys seek review of an order of the Work
ers' Compensation Board, which found that they are non-
complying employers and held that Bauman u. SAIF, 295 Or 
788, 670 P2d 1027 (1983), prevents them from denying the 
compensability of a claim which SAIF, acting pursuant to its 
obligation to process claims on behalf of noncomplying 
employers, had accepted. We review de novo and, for reasons 
different f rom those stated in the Board's order, a f f i rm the 
Board. 

The Derryberrys own and operate furniture stores 
and a trucking business. Mrs. Derryberry called SAIF in July, 
1983, to request workers' compensation insurance coverage. 
The person to whom she spoke told her that there would be 
"no problem" in obtaining insurance coverage. They received 
an application and mailed i t to SAIF in August, 1983. Mrs. 
Derryberry was aware of language in the application that cov
erage would not be effective unt i l i t was accepted by SAIF; she 
did not believe that the language meant anything. Instead, she 
believed that she had a binder for coverage, effective when 
SAIF received the application. SAIF contends that i t never 
received the application. I n a telephone conversation on 
August 31, 1983, a SAIF employe told Mr . Derryberry that 
SAIF would not insure them. 

On August 23, 1983, the Derryberrys hired claimant 
and his wife to load, unload and deliver furniture. On August 
26, claimant allegedly injured his back, arms, neck and shoul
ders while unloading merchandise at the Derryberrys' ware
house. On September 23, claimant filed a claim with SAIF. 
The compliance division of the Workers ' Compensation 
Department (Department) initiated an investigation of the 
Derryberrys the same day. The investigator spoke to the Der
ryberrys and informed them of the injury and claim. 

On October 12, the Department sent the Derryberrys 
an order of noncompliance. SAIF accepted the claim on 
October 26, 1983. See ORS 656.054(1).1 I t notified the Der
ryberrys of the acceptance on October 27, 1983, and informed 
them that they were entitled to a hearing on the issue of 

1 All citations in this opinion are to the statutes in effect at times pertinent to the 
facts. -1342-
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compensability, i f they requested i t within 60 days. See former 
OAR 436-80-060(l)(d). In a letter to the Department dated 
November 4, 1983, the Derryberrys requested a hearing on the 
issues of whether they were complying employers, whether 
claimant was a subject worker and the compensability of the 
claim. As far as the record reveals, that letter was not sent to 
SAIF or to claimant. 

The hearing was held in May, 1984, and the record 
was closed in January, 1985. The referee concluded that the 
Derryberrys were noncomplying employers and that claim
ant's claim was compensable. On review, the Board agreed 
that the Derryberrys were noncomplying but found that the 
claim is not compensable on its facts. The Board concluded, 
however, that Bauman v. SAIF, supra, precludes denial of the 
previously accepted claim. 2 

I f the Derryberrys were noncomplying employers, 
SAIF had authority to accept the claim. They contend that 
SAIF gave an oral binder when a SAIF employe told Mrs. 
Derryberry that "there would be no problem obtaining cover
age." We disagree. SAIF did not promise coverage but, i f any
thing, said only that there "would be" no problem in obtaining 
coverage. That statement is not sufficiently definite to give 
rise to a promissory estoppel. Af te r reviewing the whole 
record, we agree with the Board that the Derryberrys are 
noncomplying employers. 

The next issue has been presented as whether the 
rule in Bauman v. SAIF, supra, applies to noncomplying 
employers. We need not address that issue, however, because 
the Derryberrys never properly denied the claim. A denial 
must, inter alia, inform the claimant of hearing rights and be 
mailed to the claimant. Former ORS 656.262(8). The Derrybe
rrys assert that their November 4, 1983, letter to the Depart
ment denied the claim. That letter makes no mention of 
hearing rights and, so far as the record reveals, was never 

Cite as 91 Or App 533 (1988) 537 

mailed to claimant. I t was not a denial. 3 Because SAIF prop
erly accepted the claim and no party has ever properly denied 
i t , claimant is entitled to compensation. 4 

Affi rmed. 

2 One Board member dissented from the part of the Board's order applying 
Bauman, arguing that that application violates the Derryberrys' due process rights. 

3 S A I F also never denied the claim. 
4 The Derryberrys claim that application of Bauman would result in a denial of 

due process. See n 2, supra. Because Bauman is not the basis of our decision, we need 
not address the due process argument. The effect of our decision is to make the 
Derryberrys liable for a claim which they never accepted or agreed with. That is the 
consequence, however, of their failure to obtain workers' compensation insurance. See 
O R S 656.054(1). 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
James R. Salyers, Claimant. 
L I B E R T Y N O R T H W E S T 

INSURANCE CORPORATION et al, 
Petitioners, 

v. 
SALYERS, 
Respondent. 

(WCB No. 85-15982; CA A43801) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 11, 1988. 

E. Jay Perry, Eugene, argued the cause and fded the brief 
for petitioners. 

James L . Edmunson, Eugene, argued the cause for 
respondent. W i t h him on the brief were Karen M . Werner, 
and Malagon & Moore, Eugene. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

JOSEPH, C. J. 

Aff i rmed. 
540 Liberty Northwest Insurance Corp. v. Salyers 

J O S E P H , C. J . 

Employer seeks review of a Workers' Compensation 
Board order aff i rming the referee's decision to set aside denial 
of claimant's injury claim. We af f i rm. 

On Friday, June 7, 1985, claimant, while helping to 
l i f t a 300-pound log at work, felt a tearing and burning sensa
t ion in his lef t arm. Later that day, he underwent a routine 
performance evaluation by his supervisor but did not mention 
the incident. He also failed to tell his wife. 1 The next day, 
while attempting to carry a television f rom the house to his 
car, he felt the same tearing and burning sensation in the arm. 
His wife took him to the hospital, where pain medication and 
application of ice were prescribed. A t work on the following 
Monday, claimant told his supervisor that he had injured his 
arm on Friday while l i f t ing the log. He contends that he also 
told the supervisor about the television carrying incident. The 
supervisor advised him to file a compensation claim. 

Claimant's family doctor diagnosed a ruptured bicep 
tendon and referred him to a specialist, Dr. Butters, who per
formed surgery to repair the tendon and provided follow-up 
care. Ini t ia l ly, claimant did not file a compensation claim. 
Instead, he filed a claim under an insurance policy which 
covered medical expenses and disability. He did not file a 

1 Claimant had a stormy relationship with his wife and had moved out of the 
family home a number of times. She first suggested to employer that he might not have 
made a full disclosure. The marriage was dissolved shortly after claimant's surgery. 
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compensation claim unt i l July 3, 1985. After surgery was rec
ommended, he mentioned the injury to a different supervisor, 
who insisted that he file a claim. Claimant testified that he 
was hesitant to do that, because employer had a policy of 
discouraging workers' compensation claims and terminating 
employes who filed them. However, he had previously filed 
two claims wi thout suffering any such repercussion. He 
missed no work after the injury unt i l the surgery. 

Employer accepted the claim in August, 1985. In 
December, 1985, employer issued a retroactive denial of the 
claim, based on a claim of fraud, misrepresentation or other 
illegality, after claimant's ex-wife reported that he was injured 
only f rom l i f t ing the television set and that the on-the-job 
injury had not occurred. A t the hearing on the denial, the 

Cite as 91 Or App 538 (1988) 541 

referee found all the witnesses credible and that the evidence 
was in equipoise. Therefore, because employer had failed to 
carry its burden of proof by a preponderance of the evidence, 
the claim was held to be compensable. 

A n employer may issue a late denial of an accepted 
claim only on a showing of fraud, misrepresentation or other 
illegality, Bauman v. SAIF, 295 Or 788, 794, 670 P2d 1027 
(1983), and has the burden of establishing, by a prepon
derance of the evidence, the basis for the denial. Parker v. 
North Pacific Ins. Co., 73 Or App 790, 793, 700 P2d 255 (1985); 
Parker v. D.R. Johnson Lumber Co., 70 Or App 683, 687, 690 
P2d 1087 (1984). Employer contends that claimant inten
tionally failed to disclose the home injury to hia physicians 
and that his failure to disclose is sufficiently material to just i fy 
a backup denial under Bauman. We disagree. The employer's 
burden is to show that knowledge of the nondisclosed injury 
"could reasonably have affected" its decision to accept the 
claim. Ebbtide Enterprises v. Tucker, 303 Or 459, 464, 738 P2d 
194 (1987). I t has not done that. 

Although much of the testimony was in conflict, the 
referee did not find one side more credible than the other, and 
we are loathe simply to second-guess him. See Havice v. SAIF, 
80 Or App 448, 452, 722 P2d 742 (1986). On de novo review, we 
are not persuaded that knowledge of the television carrying 
incident would have affected the decision to accept the claim. 
Claimant has never denied that the incident happened. The 
evidence indicates that he merely considered i t a consequence 
of the on-the-job incident. In addition, he had missed no work 
and stood to gain li t t le, i f anything, f rom nondisclosure.2 

We hold that employer has not established a suffi
cient basis for a backup denial. For that reason, i t was not 
necessary for claimant to establish the compensability of the 
claim, which had already been accepted. Parker v. North 
Pacific Ins. Co., supra, 73 Or App at 793; Parker v. D.R. John
son, supra, 70 Or App at 687. 

Aff i rmed. 

2 All of the medical expenses were covered by his private insurance. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Victorio R. Castilleja, Claimant. 

C H A M P I O N I N T E R N A T I O N A L et al, 
Petitioners, 

v. 
C A S T I L L E J A et al, 

Respondents. 
(WCB 84-00697, 84-05900; CA A41822) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted December 4,1987. 

Jerald P. Keene, Portland, argued the cause for petitioners. 
W i t h h im on the brief was Roberts, Reinisch & Klor , P.C., 
Portland. 

Pa t r ic J . Doher ty , Po r t l and , argued the cause fo r 
respondent Cascade Steel Corporation. W i t h h im on the brief 
were Ronald W. Atwood and Rankin, VavRosky, Doherty, 
MacColl & Mersereau, Portland. 

Bruce D. Smith, Salem, waived appearance for respondent 
Victorio R. Castilleja. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reversed; referee's order reinstated. 
558 Champion International v. Castilleja 

B U T T L E R , P . J . 

Champion International seeks review of a decision of 
the Workers' Compensation Board reversing the referee and 
determining that i t , and not Cascade, is responsible for claim
ant's present back condition. 

Claimant experienced a compensable nondisabling 
low-back injury in 1979 while working for Champion. I n 1980, 
he began work for Cascade, which required heavy l i f t i ng . 
Shortly thereafter, he began consulting a chiropractor for 
back pain. His claim against Champion was closed in March, 
1981. In December, 1981, at Cascade, he reportedly experi
enced pain in his right leg and hip, without a new injury. In 
February, 1982, while l i f t i ng a heavy object, he sustained a 
compensable right inguinal strain, for which he underwent 
surgery. Following the surgery, he suffered severe pain in his 
right buttock. He returned to light-duty work unt i l he was 
required by company policy to go o f f work in September, 1983. 
In Apr i l , 1984, claimant's treating physician diagnosed a her
niated disc. Both employers denied responsibility for that con
dition. The Workers' Compensation Department issued an 
order under ORS 656.307, directing payment of time loss by 
Champion. Surgical and pathology reports following back sur
gery in July, 1984, were inconclusive as to the cause of claim
ant's present back difficulties. 



A detailed recitation of the medical evidence would 
not aid in understanding the legal basis for our decision. On de 
novo review, we f ind that the evidence does not establish 
which employment was the more likely cause of claimant's 
current disability. The question presented is how to determine 
which of two successive employers is responsible. 

The dispute centers around the significance of lan
guage contained in the Supreme Court's opinion in Boise Cas
cade Corp. u. Starbuck, 296 Or 238, 244, 675 P2d 1044 (1984): 

" In the situation where a compensable injury at one 
employment contributes to a disability occurring during a 
later employment involving work conditions capable of caus
ing the disability, but which did not contribute to the dis
ability, the first employer is liable. In Bracke [v. Baza'r, 293 
Or 239,646 P2d 1330 (1982)], the disability was caused by and 
arose during the first employment. Even though the condi
tions of the later employment were capable of causing the 

Cite as 91 Or App 556 (1988) 559 

disability, the later employer was not liable because the 
employment did not contribute to the disability. In the case at 
bar, as well, the later employment did not contribute to the 
disability; responsibility is properly placed upon the employer 
whose employment caused the disability. 

"The last injurious exposure rule is not intended to trans
fer liability from an employer whose employment caused a 
disability to a later employer whose employment did not. 
Once a worker proves that the disability is work-related, he or 
she need not prove that any one employment caused the dis
ability. The rule accomplishes that and makes liable the last 
employer whose conditions of employment might have caused 
the disability. However, the rule does not prevent a worker 
from proving that an earlier employment caused the dis
ability; nor does i t prevent an employer from proving that the 
claimant's disability was caused by a different employment or 
that the disability did not arise from any work-related injury. 

" In a procedural context, i f a worker presents substantial 
evidence of successive work-related injuries causing disability, 
a prima facie case for recovery from the last employer is made 
out. Either or any employer against whom a claim is made still 
can present evidence to prove that the cause of the worker's 
disability is another employment or a cause unrelated to the 
employment. In such a case, the trier of fact decides the case 
on the basis of the evidence presented. / / the trier of fact is 
convinced that the disability was caused by successive work-
related injuries but is unconvinced that any one employment 
is the more likely cause of the disability, the finding is for the 
worker against the last employer whose employment may 
have caused the disability. On the other hand, i f the trier of 
fact is convinced that the disability was caused by an earlier 
injury, or was not work related, such a finding may be made." 
(Emphasis supplied; footnote omitted.) 

The referee relied on the second quoted paragraph in 
assigning responsibility to Cascade, because working condi
tions there "might have caused the disability." On recon
sideration, he adhered to his decision, but stated that the 
evidence showed a new injury at Cascade. On review, the 
Board ini t ial ly affirmed, relying, however, on the last quoted 
paragraph f rom Starbuck. I t found that the evidence did not 
show which employment more likely contributed to claimant's 
disability and held that responsibility should be assigned to 
Cascade, because working conditions there "may" have 
caused claimant's disability. On reconsideration, the Board 
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reversed itself, relying on the second quoted paragraph, which 
i t understood to mean that, i f there is no proof that the later 
employment actually contributed to the cause of the claim
ant's disability, l iabili ty would remain with the first employer. 

Obviously, there is confusion as to the proper applica
t ion of the "last injurious exposure" rule in injury cases, as 
distinguished f rom occupational disease cases, which began 
wi th the court's decision in Bracke v. Baza'r, 293 Or 239, 646 
P2d 1330 (1982). Un t i l then, that rule had been applied only in 
disease cases, and its purpose was to alleviate the burden on a 
claimant of proving which of several employers caused the 
disease. The claim could be asserted against the last employer 
where the working conditions could have caused the disease. 
That kind of problem does not exist in injury cases; a worker 
presumably knows when he has sustained a physical injury. 

A problem only somewhat analogous to disease cases 
arises in "successive in jury" cases, in which we consistently 
applied the rule in Smith v. Ed's Pancake House, 27 Or App 
361, 556 P2d 158 (1976),1 to determine whether a claimant's 
disability was an aggravation of an injury at an earlier employ
ment or was a new injury. Answering that question deter
mined which employer was responsible. 

However, since Starbuck, i t has been assumed that 
the court meant what i t said in Bracke—that the last injurious 
exposure rule applies to injury claims as well as disease claims, 
at least when the question is one of responsibility. I n that 
context, the question is not what the worker must prove; com
pensability is conceded. The question is what the evidence 
must show in order to decide which employer is responsible. 
When, as here, the trier of fact is convinced that the disability 
was caused by successive work-related exposures but is uncon
vinced that any one employment is the more likely cause of 
the disability, the rule operates to place liabil i ty on the last 
employer. 2 Boise Cascade Corp. v. Starbuck, supra, 296 Or at 

Cite as 91 Or App 556 (1988) 561 

245; Crowe v. Jel-Wen, 11 Or App 81, 712 P2d 145 (1985), rev 
den 301 Or 76 (1986). 

Here, the evidence does not establish which of the 
two employments actually caused claimant's present dis
ability. I t does show, however, that the employment at Cas
cade could have contributed to the cause of the disability. 
Accordingly, we apply the rule of responsibil i ty as the 
Supreme Court has framed i t and hold that Cascade is respon
sible. 

Reversed; referee's order reinstated. 

1 Under that test, if the work at the second employer independently contributed to 
a claimant's disability, that employer is responsible. 

2 It should be noted, however, that in Runft v. SAIF, 303 Or 493, 500, 739 P2d 12 
(1987), the Supreme Court held that an employer against whom a claim for occupa
tional disease is asserted may not rely on the rule unless it brings in the employer that 
it claims is responsible. Although that holding presumably applies to successive injury 
cases, 303 Or at 499 n 2, it presents no problem here. Both employers are in the 
proceeding. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Roland L . Dawkins, Claimant. 

D A W K I N S , 
Petitioner, 

v. 
PACIFIC M O T O R T R U C K I N G , 

Respondent. 
(WCB 85-11265; CA A43907) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted January 15, 1988. 

Randy M . Elmer and Vick & Gutzler, Salem, filed the brief 
for petitioner. 

Thomas W . Sondag, Por t land, argued the cause for 
respondent. W i t h h im on the brief was Spears, Lubersky, 
Campbell, Bledsoe, Anderson & Young, Portland. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Affirmed. 

564 Dawkins v. Pacific Motor Trucking 

B U T T L E R , P . J . 

The sole issue in this workers' compensation case is 
whether claimant is entitled to temporary total disability 
(TTD) compensation for time loss which occurred after he 
had suffered an aggravation of a compensable injury that had 
forced him to leave the labor market. We a f f i rm the Board's 
order that claimant is not entitled to T T D . 

Claimant is a 61-year-old t ruck driver who was 
seriously injured in a job-related accident in August, 1982. He 
underwent surgery to relieve a subdural hematoma. I n June, 
1983, two of claimant's doctors determined that, although his 
condition had deteriorated since the accident, he was medi
cally stationary. A t that time, he suffered f rom a movement 
disorder, agitation and loss of stamina. 

In February, 1984, a determination order awarded 
claimant permanent partial disability of 176 degrees for 55 
percent unscheduled disability resulting f rom his head injury. 
He did not seek review and, in March, 1984, stipulated wi th 
employer to an additional disability award of 30 percent, for a 
total of 85 percent unscheduled disability. I n Apr i l , 1984, he 
entered a vocational rehabilitation program which he did not 
complete, because his counselor determined that his physical 
limitations, poor memory and fatigue would prevent him from 
doing so. He has not worked since 1982. 

In July, 1985, his doctor concluded that claimant's 
condition had worsened since January, 1984. An aggravation 
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claim was filed and, in Apr i l , 1986, employer reopened the 
claim for payment of medical services but denied time loss 
benefits. The Evaluation Division found claimant to be medi
cally stationary as of March 20, 1986, and awarded him bene
fi ts for permanent total disability as of that date and denied 
the claim for time loss benefits f rom July 26, 1985 to March 
20, 1986. On June 6, 1986, a hearing was held on the denied 
portion of his claim. A t that time, he was drawing disability 
benefits f rom Social Security and f rom his union, but he was 
not receiving any retirement benefits. On the advice of his 
doctors, he has not sought work since his accident in 1982. 
The referee ruled that claimant is not entitled to time loss, 
relying on Cutwright v. Weyerhaeuser Co., 299 Or 290, 702 P2d 
403 (1985), and Karr v. SAIF, 79 Or App 250, 719 P2d 35, rev 
den 301 Or 765 (1986). The Board affirmed. 

Cite as 91 Or App 562 (1988) 565 

Claimant contends that his withdrawal f rom the 
labor market should not preclude an award of temporary total 
disability, because i t was involuntary and was the result of his 
work-related disability. 1 As we held in Karr v. SAIF, supra, a 
claimant who withdraws f rom the work force is not entitled to 
those benefits, which are awarded for lost wages. ORS 
656.210(1). Sykes v. Weyerhaeuser Company, 90 Or App 41, 
750 P2d 1171 (1988). A person who has withdrawn from the 
labor market, whether as a result of his injury or for other 
reasons, has no lost wages. I t may be that claimant's original 
claim was prematurely closed or that his award was inade
quate; however, neither of those questions is presented here. 

Aff i rmed. 

1 If claimant was forced by his injuries to withdraw from the labor force, then he 
should have sought to modify the date on which he was entitled to permanent total 
disability. In this case, no such issue has been raised. 

592 June 22, 1988 No: 334 
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S T A T E OF OREGON 
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Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Remanded for proceedings not inconsistent wi th this opin
ion. 

594 Fazzolari v. United Beer Distributors 

W A R R E N , J . 

I n this workers ' compensation case, claimant 's 
attending physician released him to work without restriction 
on March 22, 1985; at the same time he noted that claimant 
was not medically stationary. Claimant did not actually return 
to work unt i l after August 12, 1985, because he did not believe 
that he could work before then. 

On August 23, 1985, claimant's physician reported 
that he was medically stationary. The Evaluation Division 
issued a determination order on October 30, 1985, granting 
time loss through March 22, 1985. E B I had already paid time 
loss through September 2, 1985, and sought a determination 
that i t was entitled to an offset of the payments against future 
benefits. The Board allowed an offset for all benefits paid after 
March 22, 1985, when claimant was released for work, and 
claimant seeks review. 

A t the pertinent time, ORS 656.268 provided: 

"(1) One purpose of this chapter is to restore the injured 
worker as soon as possible and as near as possible to a condi
tion of self support and maintenance as an able-bodied 
worker. Claims shall not be closed nor temporary disability 
compensation terminated if the worker's condition has not 
become medically stationary or if the worker is enrolled and 
actively engaged in training according to rules adopted pur
suant to ORS 656.340 and 656.726, provided however, that 
temporary disability compensation shall be proportionately 
reduced by any sums earned during the training. 

"(2) When the injured worker's condition resulting from 
a disabling injury has become medically stationary, unless the 
injured worker is enrolled and actively engaged in training, 
the insurer or self-insured employer shall so notify the Eval
uation Division, the worker, and the employer, i f any, and 
request the claim be examined and further compensation, if 
any, be determined. A copy of all medical reports and reports 
of vocational rehabilitation agencies or counselors shall be 
furnished to the Evaluation Division and to the worker and to 
the employer, i f requested by the worker or employer. If the 
attending physician has not approved the worker's return to 
the worker's regular employment, the insurer or self-insured 
employer must continue to make temporary total disability 
payments until termination of such payments is authorized 
following examination of the medical reports submitted to the 

Cite as 91 Or App 592 (1988) 595 

Evaluation Division under this section. I f the attending phy
sician has approved the worker's return to the worker's reg
ular employment and there is a labor dispute in progress at the 
place of employment, the worker may refuse to return to that 
employment without loss of any vocational assistance pro
vided by this chapter." (Emphasis supplied.) 

As we stated in Vip's Restaurant v. Krause, 89 Or App 214, 748 
P2d 164 (1988), ORS 656.268 deals only wi th the processing of 
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claims. The Board, i n adopting the referee's order authorizing 
the offset, reasoned: 

"The statute permits a workers' compensation carrier to ter
minate temporary disability benefits when a claimant's 
attending physician approves his return to regular work * * *." 

The statute does not permit unilateral termination of 
temporary total disability benefits, unless the claimant is both 
medically stationary and released for work. Here, employer 
continued to pay temporary total disability benefits after 
claimant was released for work on March 22, 1985, and after 
he was determined to be medically stationary on August 23, 
1985. There is no question but that employer is entitled to 
offset the benefits which i t paid after claimant was both 
released to work and medically stationary. The question is 
whether i t may also offset what i t paid after claimant had been 
released for work but before he became medically stationary. 

Had claimant returned to work when released on 
March 22, 1985, employer would have been entitled to deduct 
his wages f rom the temporary benefits that i t was required to 
pay. OAR 436-60-030. Because claimant did not return to 
work, he had no wages to be deducted f rom his benefits, and 
employer paid them in fu l l as i t was required to do. 

Temporary total disability benefits are awarded to 
replace wages lost by reason of a temporary disability. ORS 
656.210; Cutright v. Weyerhaeuser Co., 299 Or 290, 295, 702 
P2d 403 (1985). An employer is entitled to an offset of benefits 
that have been paid only i f the evidence shows that the claim
ant was not entitled to the benefits. Although a worker has 
been released for work, the factfinder may determine that he 
was sti l l unable to work. The release does not conclusively 
establish that the claimant is able to work, although i t is 
evidence to that effect. Here, however, the Board allowed the 
offset solely because claimant had been released for work and 

596 Fazzolari v. United Beer Distributors 

paid no attention to whether he was actually disabled during 
that period. We remand to the Board to determine whether 
claimant was able to work after the time when he was released 
to work by the attending physician and before he was medi
cally stationary. I f he was, employer is entitled to an appropri
ate offset. 

Remanded for proceedings not inconsistent wi th this 
opinion. 

-1352-



602 June 22, 1988 No. 336 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
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N O R T H R U P K I N G & COMPANY et al, 
Petitioners, 
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FISHER, 

Respondent. 
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Judicial Review from Workers' Compensation Board. 

Argued and submitted January 11, 1988. 

Jas J. Adams, Portland, argued the cause for petitioner. 
W i t h him on the brief was Acker, Underwood & Smith, Port
land. 

Edward J. Harr i , Salem, argued the cause for respondent. 
W i t h him on the brief were Richard T. Kropp and Emmons, 
Kyle, Kropp, Kryger & Alexander, P.C., Albany. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

V A N HOOMISSEN, J. 

Aff i rmed. 

604 Northrup King & Co. v. Fisher 

V A N H O O M I S S E N , J . 

Northrup King & Company (employer) seeks review 
of a Workers' Compensation Board order holding that claim
ant was entitled to temporary total disability ( T T D ) benefits 
for the period during which he was incarcerated in prison. I t 
contends that claimant was not a "worker" while he was 
incarcerated. We hold that, whether or not employer is cor
rect, i t could not terminate the benefits unilaterally. There
fore, we af f i rm. 

Claimant suffered a compensable in ju ry in Sep
tember, 1984, while working for employer, which in i t ia l ly 
denied the claim but later accepted i t . Claimant had bone-
graft surgery in Apr i l , 1985. Two weeks after the surgery, 
claimant was extradited to Texas to serve a prison sentence. 
At the time of the transfer, claimant was not medically sta
tionary or released for work. He was not found to be medically 
stationary at any time during his incarceration. 

On October 3, 1985, employer sent claimant a notice 
at his home address advising him that his time-loss benefits 
were being terminated immediately and for the remainder of 
his incarceration. The letter instructed claimant to in form 
employer on his release and stated that his entitlement to 
time-loss benefits would then be determined. 1 Claimant was 

1 Employer also requested an offset for benefits already paid during claimant's 
incarceration. Because of their resolutions of the procedural question, neither the 
referee nor the Board considered the merits of the offset, and neither do we. 
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paroled in January, 1986, and his T T D benefits were restored 
as of January 24. 

After his release, claimant sought a hearing on the 
propriety of the termination of benefits. The referee con
cluded that claimant should have continued to receive T T D . 
However, the referee expressly stated that that was not a 
finding of entitlement to benefits during incarceration, but a 
finding that unilateral termination was inappropriate. The 
referee declined to award penalties and attorney fees, because 
she found the suspension not to have been unreasonable 
Cite as 91 Or App 602 (1988) 605 

because i t was based on advice f rom the Attorney General. 2 

The Board affirmed the referee, agreeing that the unilateral 
termination was improper but that i t was not unreasonable. 

Claimant argues that we need not reach the question 
of his entitlement to benefits, because employer improperly 
terminated his benefits, ORS 656.268(1),(2), and that, there
fore, we must a f f i rm the Board. Employer argues that uni
lateral termination was appropriate, because claimant is not 
entitled to benefits because the Supreme Court authorized 
such unilateral terminations in Cutright v. Weyerhaeuser Co., 
299 Or 290, 702 P2d 403 (1985), and because prior authoriza
tion to terminate would have been superfluous and would have 
deprived employer of an effective remedy. 

ORS 656.268(1) provides, in relevant part: 

"Claims shall not be closed nor temporary disability compen
sation terminated if the worker's condition has not become 
medically stationary * * *." 

Once a c la imant is medically s tat ionary, former ORS 
656.268(2)3 specified the procedures to be followed: 

"When the injured worker's condition resulting from a 
disabling injury has become medically stationary, * * * the 
insurer or self-insured employer shall so notify the Evaluation 
Division, the worker, and the employer, if any, and request the 
claim be examined and further compensation, if any, be deter
mined. * * * I f the attending physician has not approved the 
worker's return to the worker's regular employment, the 
insurer or self-insured employer must continue to make tem
porary total disability payments until termination of such 

606 Northrup King & Co. v. Fisher 

payments is authorized following examination of the medical 
reports submitted to the Evaluation Division under this sec-
tion." 

2 The advice on which employer had based its decision to terminate T T D benefits 
stated, in relevant part: 

" T T D and T P D benefits are designed to 'compensate workers who are active in 
the labor market, for wages lost because of inability (or reduced capacity) to work 
as a result of a compensable injury * * *.' Incarcerated persons, like retired persons 
* * *, are not in the labor market because of their own actions. With few excep
tions they are not entitled to receive T T D or T P D benefits. 

< * * • * * • 

"Because time loss benefits are wage replacement, they should be treated as if 
they were wages. For claimants incarcerated in a Corrections Division institution, 
* * * time loss checks should be sent to the claimant with instructions to 'promptly 
surrender' the check to the corrections division." (Citations omitted; emphasis in 
original.) 
1 ORS 656.268 was amended by Or Laws 1987, ch 844, § 10. 
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Under those statutes, claimant was entitled to continue to 
receive T T D benefits until he was medically stationary and 
was released for work. Fazzolari v. United Beer Distributors, 91 
Or App 592, P2d (1988). If employer believed that 
claimant was not entitled to benefits during his incarceration, 
it should have requested a hearing. ORS 656.283(1); Austin v. 
Consolidated Freightways, 74 Or App 680, 704 P2d 525, rev den 
300 Or 332 (1985); Jackson v. SAIF, 7 Or App 109,490 P2d 507 
(1971). 

Cutright v. Weyerhaeuser Co., supra, does not alter 
the result. In that case, the Supreme Court held that a claim
ant who has withdrawn from the workforce is not entitled to 
T T D . We do not decide whether a worker who is incarcerated 
is entitled to T T D . We decide only that benefits cannot be 
terminated unilaterally, except under the circumstances 
described in ORS 656.268." 

Affirmed. 
4 Claimant argues that the unilateral termination of benefits was unreasonable 

and that, therefore, he is entitled to penalties and attorney fees. However, because 
claimant did not file a cross-petition, we do not reach that issue. 

No. 344 June 22, 1988 649 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Beverly C. Morgan, Claimant. 

MORGAN, 
Petitioner, 

v. 
S I L V E R C R E S T I N D U S T R I E S et al, 

Respondents. 
(WCB No. 85-02708; CA A41812) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 9,1987. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief was Karen M. Werner, and 
Malagon & Moore, Eugene. 

John E . Snarkis, Portland, argued the cause and filed the 
brief for respondents. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J . 

Reversed and remanded for further proceedings not incon
sistent with this opinion. 
Cite as 91 Or App 649 (1988) 651 

N E W M A N , J . 

Claimant seeks review of a Workers' Compensation 
Board order which denied her aggravation claim on the basis 
that she had failed to prove that her condition had worsened 
since the last arrangement of compensation. We review de 
novo and reverse and remand. 
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Claimant, age 26, developed bilateral work-related 
carpal tunnel syndrome when she worked in the carpenter 
shop of employer, a mobile home manufacturer. She had sur
gery in March, 1984, but continued to experience low-grade 
soft-tissue inflammation, for which there was no further treat
ment other than activity restriction. Claimant stopped work
ing with power sanders, grinders or hammers, but she 
continued to use a power stapler. On February 19, 1985, her 
claim was closed by a determination order that awarded her 
temporary total disability and permanent partial disability of 
5% loss of function in each forearm. As the evaluator's work
sheet reveals, the award contemplated that, in the future, 
claimant would have chronic inflammation and consequent 
activity restrictions.1 

Claimant requested a hearing, arguing that she was 
entitled to additional temporary total disability (due to errors1 

in calculation) and additional permanent partial disability 
and penalties. In March, 1985, claimant complained to Dr. 
Ellison, her treating physician, about persistent symptoms, 
including pain and swelling in both hands, loss of dexterity in 
her hands and aching in her forearms. He identified her con
tinued work activity as'the cause of her symptoms and author
ized time off from work, starting March 17, 1985. Dr. Button, 
who had previously examined claimant at insurer's request, 
reexamined claimant on April 17, 1985. He reported that, 
because her scores were exceedingly low, he believed that 
claimant was "not fully cooperating" in the pinch and grip 
tests. He also suggested that she might need to change her 
occupation in order to relieve her symptoms but concluded 
that she could be gainfully employed and that "no change in 
her impairment rating has occurred." 
652 Morgan v. Silvercrest Industries 

Insurer treated Ellison's report as an aggravation 
claim. On May 23, it refused to reopen the claim, although it 
continued to pay for medical treatment. It paid interim com
pensation, however, from March 17 through May 23. With 
Ellison's approval, claimant returned to work on July 2,1985, 
as a lunch room supervisor, a position which required no 
repetitive arm or hand movements. 

Before she received a hearing on the determination 
order, claimant filed ah amended request in which she also 
protested the May 23 refusal to reopen. After a hearing in 
September, 1985, the referee affirmed the award of 5% perma
nent partial disability but found that there was no aggravation 
after the date of the determination order. The Board affirmed. 

Claimant no longer argues that the permanent partial 
disability award was inadequate. She asserts that her compen
sable disabling wrist condition has worsened and that her 
claim should be reopened, because she has suffered increased 
loss of use and function after the date of the determination 
order. ORS 656.273. She seeks both temporary disability and 
additional permanent disability. Employer responds that the 
1985 determination order contemplated both the symptoms 
from which she subsequently suffered and the need for activ
ity restriction and that she has failed to prove a worsening. 

1 The undisputed medical evidence at the time of the award established that the 
only appropriate treatment for her chronic inflammation was activity restriction. See 
International Paper Co. v. Turner, 91 Or App 91, 93, _ — P2d (1988). 
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After the parties filed their briefs here, the Supreme 
Court addressed the issue of when a "flare-up" of a compensa
ble condition, anticipated at the time the existing award is 
calculated* will support an aggravation claim. Gwynn v. SAIF, 
305 Or 354, 745 P2d 780 (1987). As we have interpreted that 
decision, a time loss greater than 14 days establishes a worsen
ing as a matter of law, even if the original award contemplated 
that the claimant would experience a "flare-up" of the com
pensable condition if she engaged in certain activities. Inter
national Paper Co. v. Turner, supra n 1; Gwynn v. SAIF, 91 Or 
App 84, P2d _ (1988). 

Claimant was off work for more than 14 days after 
the determination order of February 19, 1985, because of a 
flare-up of her wrist condition. Accordingly, she established 
an aggravation. We remand to the Board to determine claim
ant's entitlement to additional benefits. 
Cite as 91 Or App 649 (1988) 653 

Reversed and remanded for further proceedings not 
inconsistent with this opinion. 

654 June 22, 1988 No. 345 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Elmira K. Satcher, Claimant. 

W A C K E R S I L T R O N I C C O R P O R A T I O N et al, 
Petitioners - Cross-Respondents, 

v. 
S A T C H E R , 

Respondent - Cross-Petitioner. 
(WCB No. 85-07300; CA A41482) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 9, 1987. 

Jerald P. Keene, Portland, argued the cause for petitioners 
- cross-respondents. With him on the briefs were Roberts, 
Reinisch & Klor, P.C., Portland. 

Patrick K. Mackin, Portland, argued the cause and filed 
the brief for respondent - cross-petitioner. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J . 

Reversed and remanded on petition as to penalty for late 
denial; otherwise affirmed on petition and cross-petition. 
656 Wacker Siltronic Corporation v. Satcher 

N E W M A N , J . 

Employer seeks review of a Worker's Compensation 
Board Order which affirmed the referee's order setting aside 
employer's denial of the claim and awarded a 25% penalty and 
attorney fees for late denial. Claimant cross-petitions and 
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seeks review of that portion of the Board order which affirmed 
the referee's finding that the denial was reasonable. On de 
novo review, we affirm in part and reverse in part. 

The first issue is whether claimant sustained a work-
related injury. Employer argues that he did not. The referee 
found that claimant strained his lower back on February 15, 
1985, in an unwitnessed accident which occurred at work 
while he was handling boxes weighing approximately 40 to 50 
pounds. At that time, he talked with a co-worker about his 
pain,, requested a vacation day from his supervisor and got 
pain relievers from the company nurse. The next day, claim
ant again reported to the company nurse, who gave him a 
heating pad and placed him on "light duty." Claimant, how
ever, could not do even light work, and his supervisor drove 
him to the hospital emergency room. The doctor there advised 
claimant to take three days off work. 

Claimant then went to Dr. Cichoke, a chiropractor, 
who continued to have claimant stay off work, provided him 
treatment and gave him a back support. Employer deferred 
action On the claim. In March, claimant went to Dr. Scott, 
another chiropractor, who found a significantly diminished 
range of motion, stated that claimant's conditions were 
related to the February injury and authorized claimant to 
remain off work from March 25 to April 11. She released him 
for light work on April 11. In March, 1985, claimant was 
examined by Dr. Howell, an osteopath, at insurer's request. 
He stated that claimant was not a reliable historian, that he 
could find no objective evidence of musculoskeletal abnor
malities and that "medical treatment is neither reasonable 
nor necessary." 

In April, 1985, Dr. Ho, an osteopath, examined claim
ant at insurer's request. He found no evidence of orthopedic 
abnormality and believed that claimant's pain behavior was 
affected and exaggerated. In May, claimant went to the 
Northwest Pain Center Associates, where the two doctors who 
examined him observed a discrepancy between his subjective 
Cite as 91 Or App 654 (1988) 657 

complaints of pain and his behavior. They believed that his 
recovery was impeded by psychological influences. On the 
basis of the conflicting medical reports, employer denied the 
claim on June 14, 1985, approximately four months after it 
had notice of the original injury. 

A hearing was held in January, 1986. The referee 
found that claimant was "essentially credible and reliable." 
He concluded that claimant had met his burden of proving 
that his back pain began at work on February 15, that the 
injury was consistent with his job and that there were no 
intervening causes of his pain. The referee acknowledged that 
claimant may have exaggerated the extent of his pain but 
emphasized that the only issue was the compensability of the 
injury. He concluded that employer's denial of the claim was 
reasonable, but unreasonably late. He then awarded claimant 
a 25% penalty on the amount of compensation due as of the 
time of the hearing and attorney fees.1 

Employer argues that the referee erred in setting 

1 Employer does not challenge the award of attorney fees. 
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aside its denial of claimant's claim. We disagree. Claimant 
established that he suffered a back strain at work on February 
15, 1988. Although the conflicting medical reports to which 
the employer directs us cast doubt on claimant's credibility, 
the referee observed claimant's demeanor and found him cred
ible. We defer to that finding. Havice v. SAIF, 80 Or App 448, 
722 P2d 742 (1986); Condon v. City of Portland, 52 Or App 
1043, 629 P2d 1324, rev den 291 Or 662 (1981).2 

Employer next argues that the Board erred when it 
ordered that the penalty for employer's unreasonably late 
denial should be based on the amount due at the time of the 
hearing, rather than on the amount due at the time of the 
denial. We agree. ORS 656.262(10) provides: 

"If the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 

658 Wacker Siltronic Corporation v. Satcher 

up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." 

The statute requires that, to support a penalty which bears a 
reasonable relationship to the wrong done, there must be an 
unpaid amount "then due." If employer issued a late denial, 
but had paid interim compensation until then, there would be 
no "amounts then due" on which to base a penalty. Whitman 
v. Industrial Indemnity Co., 73 Or App 73, 77, 697 P2d 999 
(1985); see also EBI Companies v. Thomas, 66 Or App 105, 111, 
672 P2d 1241 (1983). 

The question here is whether the amounts "then due" 
for a late denial are calculated as of the time of the denial or as 
of the time of the hearing. Although we have never expressly 
addressed the point, we have assumed that "then" means at 
the time of the denial. See Spivey v. SAIF, 79 Or App 568, 720 
P2d 755 (1986).3 If "then due" were to mean at the time of the 
hearing, it would be inconsistent with the policy that a penalty 
must be proportionate to the wrong done. If the Board 
assesses the penalty for a late denial on the amount due as of 
the time of the hearing, the penalty would be calculated on the 
same amount as in the case of a penalty for an unreasonable 
denial. The statute does not authorize such a penalty. 

Accordingly, we conclude that the amount "then 
due" for an unreasonably late denial should be determined as 
of the time of the denial. We remand to the Board to deter
mine the amount that was due at that time and to assess an 
appropriate penalty. 

Reversed and remanded on the petition as to the 
penalty for unreasonable late denial; otherwise affirmed on 
petition and cross-petition. 

2 Claimant argues in his cross-petition, however, that employer's denial was 
unreasonable, because employer's own employes never questioned the fact of claim
ant's injury at the time of the accident. On the basis of the medical reports, we agree 
with the referee and the Board that employer could reasonably deny the claim. 

3 We remanded Spivey to the Board to determine "if there were any amounts due 
at the time of SAIF's denial, and if so, for a determination of the penalty." 79 Or App 
at 572. (Emphasis supplied.) 
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Argued and submitted December 7,1987. 

Jerry K . Brown, McMinnville, argued the cause for peti
tioner. On the brief were Hugh B. Webb, and Cummins, Cum
mins, Brown, Goodman & Fish, P.C. , McMinnville. 

James L . Edmunson, Eugene, argued the cause and filed 
the brief for respondent. With him on the brief were Karen M. 
Werner, and Malagon & Moore, Eugene. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S , J . 

Affirmed. 

Cite as 91 Or App 681 (1988) 683 

D E I T S , J . 

Employer, Boise Cascade Corporation (Boise), seeks 
review of a Workers' Compensation Board order affirming the 
referee's order setting aside Boise's denial of claimant's 
aggravation claim. We affirm. 

Claimant suffered a head injury in 1983, while work
ing as a truck driver for Boise. Dr. Mundall, a neurologist, 
diagnosed the condition as post-traumatic headaches and pre
scribed medication. Claimant continued working after the 
injury, but was laid off in November, 1984. In August, 1984, he 
was found to be medically stationary and received an award of 
10 percent unscheduled permanent partial disability. In April, 
1985, he began work for Jasper Wood Treating Products (Jas
per) as a forklift driver. In June, 1985, he returned to Mundall, 
who found no change in the underlying condition but indi
cated that his symptoms had worsened. In July, 1985, claim
ant lost his job at Jasper, because of absences from work due 
to severe headaches. He began receiving treatment for his 
headaches from Dr. Knox, a neurologist, who put claimant on 
total disability status from July through December, 1985. The 
medication that claimant received from Knox helped alleviate 
the headaches, and he returned to work as a truck driver in 
March, 1986. 

Boise first argues that a worsening of symptoms 
without a worsening of the underlying condition is insufficient 
to establish an aggravation claim. We do not agree. To estab-
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lish an aggravation claim, a claimant must show "worsened 
conditions resulting from the original injury." ORS 656.273. 
That does not mean that the underlying condition must have 
worsened; it is sufficient to show that the symptoms of the 
condition have worsened to the extent that the claimant is 
more disabled than at the time of the last arrangement of 
compensation. Consolidated Freightways v. Foushee, 78 Or 
App 509, 513, 717 P2d 633 (1986). 

The evidence from Mundall and claimant shows that 
claimant suffered a worsening of symptoms in May, 1985, and 
thereafter, and that, as a result, he became more disabled than 
he had been when his claim was closed in August, 1984. Except 
for a few days following a treatment for his headaches, claim
ant did not miss work at Boise. However, between May and 
mid-July, 1985, he was off work one to two days a week due to 

684 Boise Cascade Corporation v. Marek 

his headaches, and he eventually lost his job because of those 
absences. Knox concluded that claimant was temporarily 
totally disabled from July 15,1985, through at least December 
5,1985. 

Alternatively, Boise argues that if a worsening of 
symptoms is sufficient to establish an aggravation claim, 
claimant did not show an increase in disability but merely a 
waxing and waning of symptoms anticipated at the time of the 
original award. 

The Supreme Court recently addressed the question 
of how to distinguish a new period of incapacity that justifies 
additional compensation from one that constitutes a flareup 
that was anticipated at the time of the original award. Gwynn 
v. SAIF, 304 Or 324, 353, 745 P2d 775 (1987). However, we do 
not need to determine whether the original award contem
plated the flareup of symptoms, because claimant's new 
period of total disability exceeded 14 days. As held in Gwynn, 
even if the previous award anticipated a waxing and waning of 
symptoms, if a worker becomes totally disabled for more than 
14 consecutive days, he has proven an aggravation and 
entitled to compensation for temporary disability and to a 
reevaluation of the extent of permanent disability. Accord
ingly, claimant is entitled to compensation for temporary dis
ability and to a reevaluation of the extent of permanent 
disability. 

Affirmed. 

-1361-



704 June 22, 1988 No. 355 
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S T A T E OF O R E G O N 
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Petitioner, 
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David B. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Lmder, 
Solicitor General, Salem. 

Before Warden, Presiding Judge, Graber, Judge, and 
Riggs, Judge pro tempore. 

G R A B E R , J . 

Reversed on claim for medical services and on deposition 
costs; remanded for further proceedings not inconsistent with 
this opinion. 

706 . Senters y. SAIF 

G R A B E R , J . 

In this workers' compensation case, the Board 
adopted the order of the referee, which affirmed two denials by 
S A I F Corporation (SAIF) and taxed deposition costs to claim
ant. Claimant petitions for review and assigns error to the 
denials of his separate claims for medical services and for 
disability and to the award of litigation costs to SAIF . We 
reverse as to the claim for medical services and the deposition 
costs.1 

Claimant suffered a compensable neck and back 
injury on May 16,1984, while working as a logger. He fell from 
a log and tumbled down a hill. X-rays showed a compression 
fracture of the C6 vertebra. No complaints were made or 
recorded at that time regarding claimant's right hip. 

Claimant was taken off work for two weeks. On 
August 29,1984, he was released for regular work and found to 
be medically stationary. A determination order, issued on 
October 3, 1984, awarded temporary total disability benefits 
from May 17 through October 3,1984. Claimant filed a request 

1 Our review is de nouo. We obtained jurisdiction of this case before Or Laws 1987, 
ch 884, § 12a, changed the standard of review in workers' compensation cases. See 
Armstrong v. Asten-HUl Company, 90 Or App 200, 752 P2d 312 (1988). 
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for hearing to challenge the lack of an award for permanent 
disability. 

In February, 1985, claimant began to experience fur
ther trouble with his neck. On referral from his treating 
orthopedic physician, Dr. Filarski, he saw Dr. Mundall, who 
noted his inability to straighten and walk comfortably on his 
right leg. Mundall was unsure of the cause. Filarski then said 
that he had made no notation regarding claimant's awkward 
gait, although he had noticed it earlier. Because of claimant's 
lanky appearance and gawky gait, Fi larski had simply 
assumed that he had a chronic internal rotation contracture of 
the right hip. 

In July, 1985, Dr. Rockey evaluated claimant and 
found that he had sustained a fracture through his right 
acetabulum, causing formation of some loose bodies in the 
right hip. Also in July, Dr. Michels performed a C T scan of the 
hip joint and determined that there were loose bodies present. 

Cite as 91 Or App 704 (1988) 707 

Dr. Miller performed a right hip arthrogram. His impression 
was that there were degenerative changes, which were post
traumatic. Upon review of those findings, Filarski concluded 
that claimant's right hip problems were related to the 1984 
fall; Rockey concurred. Claimant's hip pain became pro
gressively worse, and surgery was recommended. 

On August 16, 1985, S A I F issued a partial denial for 
medical services relating to the right hip. Claimant filed a 
supplemental request for hearing to challenge SAIF's denial. 

A hearing was held on September 24, 1985, and the 
record was left open to receive further evidence. After the 
hearing, but before the deposition of Filarski, claimant was 
diagnosed as suffering from parathyroid disease, which causes 
a weakening of the bones. Filarski testified in deposition that 
it was not possible for that pre-existing condition to be the 
sole cause of claimant's hip condition. 

In November, 1985, claimant was advised to have 
infected teeth extracted before surgery, to reduce the danger of 
infection. Although the extraction was medically prudent any
way, Filarski believed that it was necessary before surgery. On 
March 5, 1986, S A I F issued a denial for the expenses relating 
to the tooth extraction. 

Filarski operated on claimant's right hip in April, 
1986. Claimant's infected teeth had been extracted earlier. 
Filarski diagnosed a hip fracture and stated that his findings 
during surgery "totally support[ed] a traumatic injury mecha
nism dating back to May 16, 1984. Progressive reactive bone 
formation and synovitis probably [were] responsible for the 
apparent delayed symptoms." The pathology report supports 
those findings. 

SAIF's expert, Dr. Norton, reviewed claimant's medi
cal records, Filarski's deposition, and the surgery reports. He 
concluded that claimant's fall could not have contributed to 
the pathology in the hip and that claimant's hip problems 
could occur spontaneously as a result of the disease process, 
totally independently of trauma. Dr. Becker, who had exam
ined claimant before the surgery, had reached the same con
clusion. -1363-



Claimant must prove his claim by a preponderance of 
the evidence. Lenox v. SAIF, 54 Or App 551, 553, 635 P2d 406 

708 Sentere v. SAIF 

(1981). The issue is whether his on-the-job injury was a mate
rial contributing cause of the hip condition. Destael v. Nicolai 
Co., 80 Or App 596, 600, 723 P2d 348 (1986). 

Filarski thought that claimant's right hip condition 
was related to his May, 1984, fall. The parathyroid disease 
simply made the result worse than it might have been other
wise. "A worker is entitled to compensation for the disabling 
results of work activity, even if a pre-existing condition also 
plays a causative role in the disability." Taylor v. SAIF, 75 Or 
App 583, 586, 706 P2d 1023 (1985). An injury need not be the 
sole, or even the principal, cause of a disabling condition if it 
contributed to the disability, because the employer takes the 
worker as he finds him. Aquillon u. CNA Insurance, 60 Or App 
231, 236, 653 P2d 264, rev den 294 Or 460 (1982). 

Norton, in contrast, believed that claimant's disease 
was the sole cause of his hip condition. That conclusion rested 
on two basic premises. First, Norton said that there was no 
persuasive evidence that an injury to the hip had occurred at 
all. However, claimant testified that his right hip was bruised 
after the fall and that he suffered no other injury to his right 
hip between May, 1984, and the time of the surgery. The 
referee found claimant generally credible, and we give sub
stantial weight to that finding. Pinkerton, Inc. v. Brandner, 83 
Or App 671, 674, 732 P2d 949 (1987). Claimant's testimony is 
supported by Filarski's observation that claimant had exhib
ited an unusual gait and by the nature of the accident, which 
involved falling and rolling down a hill. Because the primary 
concern immediately after the accident was claimant's poten
tially serious neck injury, we have no reason to question the 
failure to identify claimant's hip problem immediately. 

Norton also relied on the delay in claimant's symp
toms, stating that claimant could rtot have sustained a hip 
fracture in the fall without experiencing immediate disabling 
pairi. Although that diagnosis might be correct in the usual 
patient, Filarski provided a cogent medical explanation for 
why claimant is different. He also treated claimant, observed 
him over a long period, and performed the surgery. Norton 
never examined claimant. 

"When medical evidence is divided, we tend to give 
Cite as 91 Or App 704 (1988) 709 

greater weight to the conclusions of a claimant's treating phy
sician, unless there are persuasive reasons not to do so." Tay
lor v. SAIF, supra, 75 Or App at 585. Here, Filarski was in a 
superior position to evaluate claimant's condition. See Jordan 
v. SAIF, 86 Or App 29, 33, 738 P2d 588 (1987). We find 
Filarski's analysis and conclusions to be more persuasive. 

Claimant has shown by a preponderance of the evi
dence that his right hip condition resulted from his injuries in 
the May, 1984, incident. S A I F is responsible for all reasonable 
and necessary expenses associated with the on-the-job injury. 
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ORS 656.245; Hansen v. Weyerhaeuser Company, 89 Or App 
349, 353, 749 P2d 1183 (1988). Those expenses include both 
the hip surgery and the tooth extraction. See Van Blokland v. 
Oregon Health Sciences University, 87 Or App 694, 698, 743 
P2d 1136 (1987). 

The final issue involves the expenses associated with 
the deposition of Filarski. The referee and the Board required 
that claimant pay 30 per cent of the cost, on the ground that 
the deposition was taken partly on his behalf. Filarksi was 
claimant's witness. The procedure under O R S 656.310(2) of 
offering medical testimony through a written report, subject 
to cross-examination, 

"does not alter the status of the witness when he is called for 
the purposes of cross-examination. He still remains the wit
ness of the party offering the medical reports and that party is 
responsible for paying the fees and expenses incident to his 
appearance as a witness for cross-examination." Hanna v. 
McGrew Bros. Sawmill, 44 Or App 189,195,605 P2d 724, mod 
45 Or App 757, 609 P2d 422 (1980). 

Former O R S 656.236(2) did not prohibit the assessment of 
deposition costs to a claimant, as opposed to the insurer that 
made the argument in Hanna. The "costs" referred to in that 
section meant the cost of funding workers' compensation ben
efits or of securing coverage for employes. See Hanna v. Fair-
view Hospital, .91 Or App 448, P2d (1988); see also 
Welch v. Banister Pipe Line, 82 Or App 23, 727 P2d 140 (1986). 

Nonetheless, the costs here are not required to be 
taxed, in whole or in part, to claimant. Because claimant pre
vails on the merits of his claim and because the deposition was 
taken at SAIF's request and primarily for its benefit, we hold 
that S A I F must pay for all of Filarski's deposition. 

710 Senters v. SAIF 

Reversed on the claim for medical services and on 
deposition costs; remanded for further proceedings not incon
sistent with this opinion. 

No. 356 June 22, 1988 711 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Jack T . Granby, Claimant. 

G R A N B Y , 
Petitioner, 

v. 
W E Y E R H A E U S E R COMPANY, 

Respondent. 
(WCB 85-16108; CA A42752) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 7,1987. 

Michael R. Stebbins, North Bend, argued the cause for 
petitioner. With him on the brief was Hayner, Stebbins & 
Coffey, North Bend. 
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Brian L . Pocock, Eugene, argued the cause and filed the 
brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M 

Reversed; attorney fees award reinstated. 
712 Granby v. Weyerhaeuser Go. 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board which reduced attorney fees awarded by 
the referee. He maintains that the Board lacked jurisdiction to 
modify the award. The attorney fees question is the sole issue 
before us on review. 

Employer denied claimant's aggravation claim. The 
referee set aside the denial, ordered employer to accept the 
claim and awarded claimant $2,800 attorney fees. O R S 
656.386(1). Employer sought review by the Workers' Compen
sation Board of the attorney fees award but not the finding of 
compensability. The Board reduced the award. 

In Greenslitt v. City of Lake Oswego, 305 Or 530, 
P2d (1988), the Supreme Court held that, when a claim
ant has finally prevailed on the issue of compensability, dis
putes concerning the amount of attorney fees pursuant to 
O R S 656.386(1) must be settled by the circuit court as pro
vided in O R S 656.388(2). Because compensability was not 
appealed to the Board, it was without authority to modify the 
attorney fees award. The circuit court was the proper forum. 

Reversed; attorney fees award reinstated. 

No. 358 June 22, 1988 715 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Marshall R. Mann, Claimant. 

MANN, 
Petitioner, 

v. 
S A I F C O R P O R A T I O N et al, 

Respondents. 
(WCB 86-06228, W C B 86-08885; CA A44301) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 2,1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 
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Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

P E R C U R I A M 

Affirmed. 

716 June 22, 1988 No. 358 

P E R C U R I A M 

In this workers' compensation case, the issue is 
whether claimant's receipt of benefits under the Long
shoremen's and Harbor Workers' Compensation Act 
(LHWCA) , 33 U S C §§ 901 et seq, excludes him from coverage 
under ORS chapter 656, Oregon's Workers' Compensation 
Law. The Workers' Compensation Board held that, under 
ORS 656.027(4), claimant is excluded from coverage. We 
affirm. 

ORS 656.027(4) provides: 
"AH workers are subject to ORS [chapter 656] except those 

nonsubject workers described in the following subsections: 
it* * * * * 

"(4) A person for whom a rule of liability for injury or 
death arising out of and in the course of employment is pro
vided by the laws of the United States." 

Because L H W C A , a "law[] of the United States," 
provides coverage for claimant's work-related disability,1 he is 
not a subject worker under ORS chapter 656. O R S 656.027(4). 

Affirmed. 

' The parties do not dispute that claimant's disability is compensable under 
L H W C A . 

No. 359 June 22, 1988 717 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Myron W. Rencehausen, Sr., Claimant. 

W E Y E R H A E U S E R COMPANY, 
Petitioner, 

v. 
R E N C E H A U S E N , 

Respondent. 
(WCB No. 86-11026; CA A43484) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 18, 1987. 

Daniel M. Spencer, Coos Bay, argued the cause for peti
tioner. With him on the brief was Foss, Whitty & Roess, Coos 
Bay. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent. With him on the brief was Hayner, Stebbins & 
Coffey, North Bend. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M _i367_ 

Affirmed. 



718 Weyerhaeuser Co. v. Rencehausen (A43484) 

P E R C U R I A M 

This is a companion case to Weyerhaeuser Co. v. Ren
cehausen (A43268), 91 Or App 719, P2d (1988). 
Employer refused to pay temporary total disability for the 
period April 1, 1985, to January 29, 1986, pending appeal of a 
referee's order to pay that compensation. A second referee 
ordered payment of the temporary total disability, pending 
appeal of the first referee's order, and awarded penalties and 
attorney fees to claimant. ORS 656.313. The Board affirmed. 
Employer seeks review. We affirm. Weyerhaeuser Co. v, 
Nolan, 89 Or App 90, 747 P2d 394 (1987), rev den 305 Or 595 
(1988). 

Affirmed. 

No. 360 June 22, 1988 719 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Myron W. Rencehausen, Sr., Claimant. 

W E Y E R H A E U S E R COMPANY, 
Petitioner, 

v. 
R E N C E H A U S E N , 

Respondent. 
(WCB Nos. 84-12397, 85-04595 

and 85-13561; CA A43268) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 18,1987. 

Daniel M. Spencer, Coos Bay, argued the cause for peti
tioner. With him on the brief was Foss, Whitty & Roess, Coos 
Bay. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent. With him on the brief was Hayner, Stebbins & 
Coffey, North Bend. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M 

Affirmed. 
720 Weyerhaeuser Co. v. Rencehausen (A43268) 

P E R C U R I A M 

This is a companion case to Weyerhaeuser v. Ren
cehausen, 91 Or App 717, _ P2d (1988). Employer seeks 
review of a Worker's Compensation Board order that it pay 
temporary total disability for the period April 1,1985, to Janu
ary 29,1986, the date of the determination order on claimant's 
aggravation claim for a shoulder injury. It argues that the 
doctor's order that claimant was not released for work was 
insufficient to prove that claimant could not return to work 
after April 1, 1985. Accordingly, it asserts, "claimant received 
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100 percent of everything to which he was entitled under the 
law." We disagree. 

On de novo review, we find that claimant was medi
cally stationary with respect to his aggravated shoulder injury 
on January 16, 1983. We further find that, because of his 
shoulder injury, claimant's physician did not authorize him to 
return to work from April 1, 1985, until after the January 29, 
1986, determination order. Accordingly, the board correctly 
ordered employer to pay claimant temporary total disability 
for that period,1 ORS 656.268(2)(c)2; see also OAR 436-65-
010(7)..3 

Affirmed. 

1 It is not material that the referee also stated that payment of temporary total 
disability for the period April 1, 1985, to January 29, 1986, creates "an overpayment 
which the employer will be authorized to offset against any unpaid awards for perma
nent disability" and that "the employer is authorized to offset this temporary dis
ability payment, which is an overpayment, against any unpaid awards or permanent 
disability." Whether or not employer is entitled to an offset, it is obligated to pay 
temporary total disability. Fazzolari v. United Beer Distributors, 91 Or App 592, 
P2d (1988). 

2 Former O R S 656.268(2) provides: 

"If the attending physician has not approved the worker's return to the worker's 
regular employment, the insurer or self-insured employer must continue to make 
temporary total disability payments until termination of such payments is author
ized following examination of the medical reports submitted to the Evaluation 
Division under this section." 
3 O A R 436-30-030(7) provides: 

"A worker who has not been authorized by the worker's attending physician to 
return to regular employment shall be paid compensation until the determination 
order has been issued pursuant to O R S 656.268, unless the worker actually 
returned to work." 

No. 361 June 22, 1988 721 

IN T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Roy M. Johnston, Claimant. 

J O H N S T O N , 
Petitioner, 

V-

J A M E S R I V E R C O R P O R A T I O N , 
Respondent. 

(WCB 85-13546; CA A46152) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 11, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Brian L . Pocock, Eugene, argued the cause and filed the 
brief for respondent. 

Before Warden, Presiding Judge, and Graber, Judge, and 
Riggs, Judge pro tempore. 
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P E R C U R I A M 

Reversed and remanded. 

722 Johnston v. James River Corporation 

P E R C U R I A M 

,. In this workers'compensation case, we review under 
the standards stated in Armstrong v. Asten-Hill Co., 90 Or App 
200, 752 P2d 312 (1988). 

The Workers' Compensation Board reversed the ref
eree on the compensability issue. When the referee makes 
adequate findings and conclusions of law which the Board 
either affirms or specifically adopts, it is not necessary for the 
Board to reiterate those findings in support of its conclusion. 
See George v. Richard's Food Center, 90 Or App 639, 752 P2d 
1309 (1988). When the Board reverses, adequate judicial 
review requires specific findings in the Board's opinion sub
stantiating its contrary conclusion. 

The Board's opinion refers to some of the evidentiary 
issues discussed in the referee's order without making findings 
sufficient for our review. We cannot tell why the Board 
reached a conclusion contrary to the referee's. 

Reversed and remanded. 

40 July 6, 1988 No. 371 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Howard J . Hunt, Claimant. 

H U N T , 
Petitioner - Cross-Respondent, 

v. 
G A R R E T T F R E I G H T L I N E R S et al, 

Respondents - Cross-Petitioners, 
v. 

F A R M E R S I N S U R A N C E , 
Respondent - Cross-Respondent. 

(WCB 83-06115,. 83-06552; CA A42731) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 13, 1987. 

J . Michael Casey, Portland, argued the cause for petitioner 
- cross-respondent. With him on the brief was Doblie & Asso
ciates, Portland. 

Jerry K . Brown, McMinnville, argued the cause for 
respondents - cross-petitioners. With him on the brief was 
Cummins, Cummins, Brown, Goodman & F i s h , P . C . , 
McMinnville. 

Jerald P. Keene, Portland, argued the cause for respondent 
- cross-respondent. With him on the brief was Roberts, 
Reinisch & Klor, P.C. , Portland. 
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Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P.J. 

Af f i rmed on petition and on cross-petition. 

42 Hunt v. Garrett Freightliners 

B U T T L E R , P . J . 

In this workers' compensation case, claimant seeks 
review of the Board's order which denied his request for 
insurer-paid attorney fees on the ground that his participation 
at the hearing was nominal only. Employer and its present 
insurer, Transpor t Insurance Company, cross-peti t ion, 
asserting that the Board incorrectly affirmed the referee's 
determination that Transport Insurance Company and not 
Farmers Insurance is responsible for claimant's back condi
t ion. We a f f i rm on the petition and on the cross-petition and 
write only to explain why there is no basis for insurer-paid 
attorney fees. 

Although Farmers originally denied compensability 
on the claim/ shortly thereafter both insurers entered into a 
stipulation agreeing to an order under ORS 656.307, indicat
ing that responsibility was the only issue and designating one 
of the insurers as the paying agent. There is no indication, 
after the issuance of that order, that either insurer contested 
the compensability of the back claim. A t the hearing, the 
parties, including claimant, agreed with the referee that the 
only issue was whether the back condition was a new injury or 
an aggravation. Claimant 's attorney acknowledged that , 
although claimant's position was that the most recent insurer 
was responsible, the case was a contest between two insurance 
companies, and he was present only to protect his client's 
"rights." 

The hearing record shows that claimant's attorney 
participated to establish that Transport Insurance Company 
was the responsible insurer. However, claimant's right to com
pensation was never at risk. For that reason, there is no basis 
for an award of insurer-paid attorney fees. See Wilson v. 
Geddes, 90 Or App 64, 750 P2d 1182 (1988); Anfora v. Liberty 
Communications, 88 Or App 30, 744 P2d 265 (1987); Petshow 
v. Farm Bureau Ins. Co., 76 Or App 563, 710 P2d 781 (1985), 
rev den 300 Or 722 (1986). 

Aff i rmed on petition and on cross-petition. 
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56 July 6, 1988 No. 374 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Glenn L. Perry, Claimant. 

GEORGIA-PACIFIC CORPORATION, 
Petitioner, 

v. 
PERRY, 

Respondent, 

(WCB 82-10387; WCB 85-14031; CA A44639) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted May 2,1988. 

Jerald P. Keene, Portland, argued the cause for petitioner. 
W i t h him on the brief was Roberts, Reinisch & Klor , P.C., 
Portland. 

Nelson R. Hal l , Portland, argued the cause for respondent. 
W i t h him on the brief was Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland. - • . 

Before Warren, Presiding Judge, and Rossman^ Judge, and 
Riggs, Judge pro tempore. 

W A R R E N , P. J. 

Reversed and remanded w i t h instructions to reinstate 
determination orders. 

58 Georgia-Pacific Corp. v. Perry 

W A R R E N , P . J . 

In this workers' compensation case, both the referee 
and the Board awarded benefits for permanent total dis
ability. The record shows that claimant's attorney advised 
him to refuse vocational assistance. We review this case de 
novo to determine whether that refusal precludes an award of 
benefits in view of the requirement that a claimant who seeks 
benefits for permanent total disability must establish that he 
is wil l ing to seek regular gainful employment and has made 
reasonable efforts to do so. ORS 656.206(3); Willamette Poul
try Co. v. Wilson, 60 Or App 755, 654 P2d 1154 (1982) rev den 
294 Or 569 (1983); Waler v. SAIF, 42 Or App 133, 600 P2d 442 
(1979). We have, on occasion, not applied the "must seek 
work" requirement when the record shows that the . effort 
would be fut i le . Home Ins. Co. u.' Hall, 60 Or App 750, 654 P2d 
1167 (1982) rev den 294 Or 536 (1983). 

Claimant was almost 63 years of age at the time of the 
hearing. He has worked only in the logging industry for the 
last 40 years. He is now limited by his physical disabilities to 
light or sedentary work. He has not worked or looked for work 
since a compensable injury in March, 1982. 

Claimant's attorney advised him to refuse to cooper
ate w i t h employer's vocational assistance provider and 
instead sought the consultation of a private vocational expert. 
The expert conducted tests, evaluated claimant's ability and 
testified that, considering claimant's age, l imited experience 
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and abilities, vocational rehabilitation was inappropriate and 
would hot have returned claimant to "ga in fu l fu l l - t ime 
employment " The expert was mistaken that claimant must 
be able to return to full-time employment. I f he is able to do 
regular part-time work, he is not permanently and totally 
disabled. In fact, the expert testified that claimant may have 
the ability to engage in part-time employment in some 60 job 
categories. We find, however, that those jobs are not available 
to him without vocational assistance, which he has refused, on 
his attorney's advice. 

A f inding of fu t i l i t y is reserved for the extreme situa
t ion where, for example, the record shows that the individual 
is physically totally disabled or is not capable of retraining. 
Considering claimant's physical l imitations, age and other 
factors, he may be totally disabled. However, in view of the 

Cite as 92 Or App 56 (1988) 59 

fact that he is not totally disabled f rom a physical standpoint, 
i t is impossible to know whether i t would be futile for him to 
seek work without first determining, in a rehabilitation set
ting, what his abilities are. In view of his failure to cooperate 
with rehabilitation counselors and the scant record concern
ing the extent of his disability i f i t is not permanent and total, 
we reverse the Board and reinstate the determination orders 
awarding claimant 30 percent unscheduled disability for an 
injury to his neck and 40 percent scheduled disability for loss 
of the left leg. 

Reversed and remanded wi th instructions to rein
state the determination orders. 

204 July 20, 1988 No. 402 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
A. G. McCullough, claimant. 

WEYERHAEUSER COMPANY, 
Petitioner, 

v. 
M c C U L L O U G H , 

Respondent. 
(WCB No. 85-02415; CA A43561) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 7, 1987. 

Daniel M . Spencer, Coos Bay, argued the cause for peti
tioner. W i t h him on the brief was Foss, Whi t ty & Roess, Coos 
Bay. 

M i k e Stebbins, N o r t h Bend, argued the cause fo r 
respondent. W i t h him on the brief was Hayner, Stebbins & 
Coffey, Nor th Bend. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 
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206 Weyerhaeuser Co. v. McCullough 

N E W M A N , J . 

Employer petitions for review of an order and supple
mental order of the Workers ' Compensation Board that 
awarded temporary total disability through May 1, 1985, and 
denied employer's request for authorization to offset overpaid 
temporary total disability payments against permanent par
tial disability payments that employer had already paid. We 
af f i rm. . 

Claimant, a millwright, suffered a heart attack at 
work in November, 1982. He filed a claim, which employer 
denied: On December 7, 1984, the first referee found that the 
claim was compensable. Employer requested Board review. 
On January 24,1985, while review was pending, employer told 
Dr. Henke, claimant's treating physician, that i t had been 
"told [by your office] that [claimant] was considered medically 
stationary six. months f rom the date of his heart attack." 
Employer asked the Evaluation Division to close the claim. I t 
paid temporary total disability benefits f rom the date of the 
heart attack through May 12, 1983, only, although, after his 
heart attack, claimant had not returned to work nor had his 
attending physician authorized him to return to work. 

On February 20, 1985, claimant requested a hearing, 
asserting that employer had unilaterally and prematurely ter
minated temporary total disability payments. On Apr i l 25, 
1985, the second referee found that claimant was medically 
stationary on November 9, 1983, and awarded him temporary 
total disability through that date, which employer paid. The 
referee noted that there had as yet been no determination 
order. Claimant requested Board review. 

After the second referee's order, and before the Board 
considered claimant's appeal f rom that order, the Board 
affirmed the first referee's order and awarded claimant perma
nent partial disability, which employer paid. On June 18, 
1986, we reversed the Board, Weyerhaeuser Co. v. McCullough, 
80 Or App 98, 720 P2d 769, rev den 302 Or 158 (1986), and held 
that the claim was not compensable. 

Employer then moved that the Board dismiss claim
ant's petition for review of the second referee's order, because 
we had held that the claim was riot compensable. The Board 
denied the motion, modified the second referee's order to 
Cite as 92 Or App 204 (1988) 207 

award claimant temporary total disability from November 10, 
1983, through May 1, 1985, the date of the determination 
order, and denied employer's request for authority to offset 
"overpaid" temporary total disability payments against the 
permanent partial disability awarded that employer had paid. 1 

Employer assigns those actions as errors. 

Former ORS 656.268(2)2 provided that, i f the attend
ing physician had not approved the worker's return to regular 
employment, the self-insured employer must continue to 
make temporary total disability payments unt i l the Evalua
tion Division authorized termination of the payments. I f the 
worker had not actually returned to work, nor been authorized 
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by his attending physician to return to regular employment, 
the employer must pay temporary total disability unt i l there is 
a determination order. ORS 656.268; OAR 436-30-030(7);n 

Fazzolari v. United Beer Distributors, 91 Or App 592, P2d 
(1988). Here, employer had not paid temporary total dis

ability for the period after November 9, 1983, even though 
claimant had not returned to work, his attending physician 
208 Weyerhaeuser Co. v. McCullough 

had not authorized him to return to his regular employment 
and the Evaluation Division had not authorized employer to 
discontinue temporary total disability payments. Accordingly, 
the Board correctly modified the second referee's order.4 

The Board also correctly denied employer's motion to 
dismiss. As the Board stated, this court's subsequent deter
minat ion that the claim was not compensable "d id not 
extinguish the question of whether the employer properly 
exercised its processing obligations during the period the 
claim was considered compensable." See ORS 656.313. 

The Board also correctly refused to allow an offset of 
temporary total disability benefits against the award of per
manent partial disability which had been paid under the 
determination order. Although, because the underlying claim 
was noncompensable, the award and payment of permanent 
partial disability resulted in an overpayment, employer had 
properly paid the award pending review of compensability. I t 
may not recover i t by either repayment or offset. ORS 
656.313;5 United Medical Lab v. Bohnke, 81 Or App 144, 724 
P2d 884 (1986); Hutchinson v. Louisiana-Pacific, 67 Or App 
577, 581, 679 P2d 338, rev den 297 Or 1370 (1984). 

Aff i rmed. 
1 The Board referred to the determination order of May 1, 1985, and ruled that 

claimant was entitled to temporary disability benefits from November 10, 1983, 
"through May 1, 1985, the date of the first determination order." The determination 

'order of May 1, 1985, had also provided that "deduction of overpaid temporary 
disability, if any, from unpaid permanent disability is approved." The Board also 
stated: 

"Anticipating today's decision, the employer has requested permission to offset 
the 'overpayment' created by this order against claimant's permanent disability 
award as granted by a post-hearing Determination Order. The request is rejected 
because the court's ultimate finding of noncompensability has rendered the 
request meaningless. The court's decision ensures that there will be no future 
permanent disability payments concerning this claim. Thus, even if we granted 

. , the request, there is no longer a permanent disability award against which to offset 
this so-called 'overpayment.' " 

On reconsideration, the Board again refused lo authorize an "offset." 
1 Former O R S 656.268(2) provided: 

"If the attending physician has not approved the worker's return to the worker's 
regular employment, the insurer or self-insured employer must continue to make 
temporary total disability payments until terminat ion of such payments is author
ized following examination of the medical reports submitted to the Evaluation 
Division under this section." 
:< Former OAR 436-30-030(7) provides: 

"A worker who has not been authorized by the worker's attending physician to 
return to regular employment shall be paid compensation until the determination 
order has been issued pursuant to O R S 656.268, unless the worker actually 
r a t i i m a A t n W n r l f " 
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respondent - cross-petitioner. W i t h him on the brief was Cum
mins, Cummins, Brown, Goodman & Fish, P.C., McMinnvi l le . 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed on petition and on cross-petition. 
Cite as 92 Or App 209 (1988) 211 

N E W M A N , J . 

Claimant seeks review of a Workers' Compensation 
Board order insofar as i t held that employer's partial denial on 
March 20, 1985, was applicable to medical care that she 
received after July 26, 1985. Employer cross-petitions for 
review, asserting that the Board erred in ruling that the denial 
was not effective on March 20,1985. We a f f i rm on the petition 
and on the cross-petition. 

Claimant suffered a compensable injury to her back, 
hip, neck and shoulder on August 8,1984, when she fel l on the 
job. She continued to work unt i l September 5,1984, when Dr. 
Webb, her treating chiropractor, took her off work. Employer 
accepted her claim as disabling. Webb was also treating her 
for a compensable low back injury which she had suffered in 
August, 1980. Claimant continued to receive chiropractic 
treatments f rom Webb at least weekly. In March, 1985, a 
panel of independent medical examiners found no evidence of 
any diagnosable condition which i t could attribute to the 
August, 1984, injury, concluded that claimant could be consid
ered medically stationary wi th no residual impairment or 
. . . . . . . 1 . i - - ; - J - . : 1 x L - i . 



On July 26, 1985, employer issued a notice of claim 
closure and referred the claim to the Evaluation Division. 
ORS 656.268(3). I n August, 1985, claimant was examined by 
independent chiropractic consultants who considered her 
medically s ta t ionary w i thou t any residual impa i rment 
attributable to the August, 1984, injury and stated that no 
additional care was necessary. On September 11, 1985, the 
Division issued a determination order that did not award per
manent disability. Claimant continued to complain of back 
pain and stiffness and continued to receive treatments once or 
twice a week f rom Webb. 

The referee held that claimant's chiropractic treat
ments were not necessary or reasonably attributable to her 

212 Guerrero v. Stayton Canning Co. 

August, 1984, injury and upheld employer's March 20, 1985 
denial, effective as of that date. The Board agreed with the 
referee but held that the denial was premature under Roller v. 
Weyerhaeuser Co., 67 Or App 583, 679 P2d 341, on recon
sideration 68 Or App 743, 683 P2d 554, rev den 297 Or 601 
(1984), and Safstrom v. Riedel International, Inc., 65 Or App 
728, 672 P2d 392, rev den 297 Or 124 (1983). 

On the petition, claimant assigns as error that the 
Board, after ruling that the 1985 partial denial was premature, 
treated that denial as effective after the notice of closure on 
July 26,1985. She argues that, because, as the Board ruled, the 
denial was untimely, i t was a null i ty and the Board could not 
give any effect to i t or rule on the merits. According to claim
ant, the Board's action rewarded employer for its improper 
processing of the claim and prevented her f rom receiving a 
determination on the merits of a "de facto" denial which, she 
asserts, employer never made. 

The Board did not err in holding that employer's 
1985 denial, although premature when issued, was effective 
after the notice of closure on July 26, 1985. Claimant refers us 
to no statute, rule or case law to support her argument that the 
Board lacked authority to decide the issue of compensability 
as i f employer had denied her claim for medical treatment 
after the notice of closure. She has also failed to show how her 
right to a determination of the compensability of her claim 
was prejudiced. She asked for and received a fu l l hearing on 
the compensabality of the chiropractic treatments received 
after March 20, 1985, including treatments received after the 
notice of closure. In fact, claimant does not challenge here the 
Board's ruling that the chiropractic treatments after July 26, 
1985, were not compensable. We conclude that, in these cir
cumstances, the Board had authority to consider that the 1985 
denial was effective after the notice of closure. 

On the cross-petition, employer argues that, because 
there was "ove r -whe lming evidence tha t the ongoing 
[chiropractic] manipulations were not related to any condition 
resulting from Claimant's industrial injury," i t should be able 
to issue a denial and stop payment for medical care, while i t 
continued to process the claim for closure. We disagree. An 
employer may not issue a part ial denial of a previously 
accepted inseparable condition while the claim is stil l open. 
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Cite as 92 Or App 209 (1988) 213 

Roller v. Weyerhauser Co., supra; Safstrom v. Riedel Interna
tional, Inc., supra. 

Aff i rmed on petition and on cross-petition. 

214 July 20, 1988 No. 404 
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C O N T I N E N T A L C A N CO., et al, 
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Judicial Review from Workers' Compensation Board. 

Argued and submitted December 21, 1987. 

Robert K . Udziela, Portland, argued the cause for p e t i 
tioner. W i t h him on the brief were Daniel C. Dziuba, and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 

Craig A. Staples, Portland, argued the cause and filed the 
brief for respondents. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Denial of t innitus claim reversed and referee's order rein
stated; otherwise affirmed. 

216 Norelius v. Continental Can Co. 

D E I T S , J . 
Claimant seeks review of an order of the Workers' 

Compensation Board reversing the referee's determination 
that his t innitus claim was compensable and aff i rming the 
denial of his psychological disorder. On de novo review, we 
reverse the Board's denial of compensability of the tinnitus 
and otherwise a f f i rm. 

Claimant worked at employer's can factory f r o m 
August, 1976, to July, 1982. Employes were required to wear 
hearing protection devices because of the loud noises in the 
factory. Claimant testified that the protection devices that he 
wore were not specially f i t ted, that he could st i l l hear noise 
wi th them on and that he did not wear additional earmuffs. I n 
Apr i l , 1982, he was sent home, because he had been staring at 
his hands for several minutes and had seemed to be disori
ented at work for some time. 

Several physicians examined claimant to determine 
the nature of his condition and whether i t was work related. 
Three of the four doctors who examined him concluded that 
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he suffered f rom tinnitus. The referee determined that claim
ant had tinnitus, and the Board agreed but concluded that he 
had not met his burden of proving by a preponderance of the 
evidence that i t was caused by his exposure to noise in the 
workplace. We disagree. Dr. Johnson, an otolaryngologist at 
Oregon Health Sciences University, explained that i t is not 
possible to identify definitely the cause of t innitus. He indi
cated, however, that many of the individuals treated have a 
history of noise exposure which, in his view, is the most logical 
cause of tinnitus. He concluded: 

"[Claimant] is a young man with normal hearing and tin
nitus. I t is reasonable to assume that the tinnitus resulted 
from high levels of noise exposure over a 7 to 8 year period of 
time." 

Employer's insurance carrier had Dr. Myers examine 
claimant. Myers agreed that claimant has tinnitus, but indi
cated that he did not believe that noise exposure at the factory 
had contributed to i t . However, he did not offer any other 
causal explanation. There was no evidence of any other possi
ble nonwork causes. The doctors and technicians at the 
OHSU Tinnitus Clinic, where claimant receives treatment, 
indicate that i t is their belief that exposure to loud noise at 

Cite as 92 Or App 214 (1988) 217 

work is the cause of his condition. We conclude that the pre
ponderance of the evidence establishes that claimant's condi
t ion is work related and, therefore, compensable. 

There is also conflicting medical evidence regarding 
claimant's psychological condition. Two of the three psychia
trists who examined him concluded that he was probably suf
fering f rom schizophrenia that was not work related. The 
th i rd psychiatrist believed that he was suffering f rom depres
sion that was related to the stress of his employment. The 
referee concluded that i t was more likely that he was suffering 
f rom schizophrenia than f rom an emotional depressive disor
der. In addition to the medical experts, the referee relied on 
uncontroverted lay testimony of claimant's behavior—staring 
at his hands, standing motionless for long periods of time and 
appearing "spaced out" and unaware of his physical environ
ment—as more indicative of a thought disorder such as 
schizophrenia than of tinnitus-induced depression. We agree 
and conclude that claimant failed to meet his burden of proof 
that his psychological disorder is work related. 

Denial of t innitus claim reversed and referee's order 
reinstated; otherwise affirmed. 
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DEITS , J. 

Reversed and remanded w i t h instruct ions to accept 
aggravation claim. 
220 . Findlay v. SAIF 

D E I T S , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board a f f i rming the referee's denial of her 
aggravation claim. ORS 656.273. On de novo review, we 
reverse.1 

I n February, 1979, while working as a respiratory 
therapist for employer, claimant suffered a compensable low 
back injury. By a February, 1980, determination order, she 
was awarded temporary partial disability and temporary total 
disability. She returned to work between October, 1979, and 
December, 1980, but continued to have lower back pain. I n 
May, 1982, she was diagnosed as suffering f rom chronic lum
bar strain and degenerative disc disease. In December, 1982, 
she underwent a bilateral posterolateral spinal fusion. The 
claim was reopened and then closed by a September 19, 1983, 
determination order which awarded her compensation for 10 
percent unscheduled permanent pa r t i a l d i sab i l i ty . She 
returned to work without any significant problems except for 
occasional back pain, which she alleviated wi th baths, exercise 
and rest. 

I n August, 1984, employer transferred her to another 
position, which involved an increased amount of driving. She 
drove approximately 1,500 miles the first week in the new 

1 The petition for review in this case was filed on January 30, 1987, before the 
effective date of Or Laws 1987, ch 884, § 12. 
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position and, because of the transfer, did not have access to 
the van that she usually drove or to her waterbed. She again 
began to experience severe low back and leg pain, and her left 
leg occasionally became numb. She also experienced nausea in 
association with the pain and due to the vibration of the 
vehicle. Her usual methods for dealing wi th pain were ineffec
tive. Her treating physician at the time, Dr. Nelson, pre
scribed medication, which alleviated some of her symptoms 
but l e f t c la imant too groggy to per form her duties. I n 
November, 1984, because of her increased pain and nausea, 
and on the basis of Nelson's recommendation, claimant 
resigned. She filed an aggravation claim on November 19, 
1984; SAIF denied i t on May 17,1985. 

In order to establish an aggravation claim, claimant 
Cite as 92 Or App 218 (1988) 221 

must show that her condition has worsened since the Sep
tember, 1983, determination order, and that the worsening 
was materially caused by her 1979 injury. DeMarco v. Johnson 
Acoustical, 88 Or App 439, 745 P2d 815 (1987). The parties do 
not dispute that her condition has worsened. The only issue 
on review is whether claimant established that her current 
condition is causally related to her 1979 compensable injury. 

To establish her claim, claimant offered the reports 
of Dr. Grimm, a neurologist, who treated her back pain before 
her 1982 surgery. Gr imm stated that claimant's current condi
tion, involving increased low back and leg pain and nausea, is 
consistent w i t h the development of incisional neuromas 
located on the two surgical scars on the lower back. He stated: 

"These neuromas are strategically located such that vir
tually any persistent back activity, including pressure, driving 
and importantly, vibration (which also makes the patient very 
uncomfortable as well as nauseated) are at the heart of this 
difficulty. 

"These are certainly new and quite different developments 
from those cited by myself earlier in this decade and fol
lowed." 

Gr imm noted that applying pressure to the bottom of each 
surgical scar produced much of the back pain and nausea that 
claimant described and that, by injecting these areas wi th 
novacaine, he was able to relieve the symptoms. 

The Board concluded that claimant did not prove 
that the 1979 injury caused her current problems. 2 I t did not 
find Grimm's report persuasive, because Grimm did not suff i 
ciently explain how the neuromas were related to the 1979 
compensable injury. Although a more detailed medical expla
nation of the relationship between claimant's injury, the sur
gery and the development of neuromas would have been 
possible, the evidence f rom Grimm is sufficient to lead us to 
conclude that the neuromas resulted f rom the 1982 surgery, 
which was necessary because of claimant's compensable 
injury. I n addition to the explanation in the report, Gr imm 
concluded in a cover letter accompanying his report that the 
neuromas were a result of claimant's 1982 surgery, which was 
a consequence of her 1979 injury. He stated: " I have no doubt, 

The Board adopted the referee's opinion in its entirety. 
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based on my findings, that the situation is exactly as she says, 
e.g. that her condition has worsened and that i t has done so as 
a consequence of the lumbosacral surgery done for a condition 
said to have originated f rom an on-the-job injury." 

Grimm's conclusion and explanation was not rebut
ted by other evidence. SAIF offered the report of several doc
tors f rom Orthopaedic Consultants who examined claimant 
and concluded that her condition had not worsened since the 
last claim closure in September, 1983. They stated that, com
pared to a previous exam conducted by different doctors in 
their office in 1982, there had been an improvement in her 
condition. Nelson, claimant's treating physician at that time, 
concurred wi th the Orthopaedic Consultants' report. How
ever, none of the doctors f rom Orthopaedic Consultants had 
previously examined her, nor did they offer any explanation 
for her increased symptoms of pain and nausea. They also did 
not discuss whether she had incisional neuromas or i f neu
romas could have caused her problems. Nelson noted that, 
because he had not treated claimant before her surgery and 
the final determination order, he could not render an opinion 
as to whether her condition had worsened. Accordingly, we 
conclude that claimant proved her aggravation claim. 

Reversed and remanded wi th instructions to accept 
the aggravation claim. 

No. 411 July 27, 1988 255 
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S T A T E OF OREGON 
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Malagon & Moore, Eugene. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
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Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Reversed and remanded for acceptance of claim. 
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Cite as 92 Or App 255 (1988) 257 

D E I T S , J . 

Claimant seeks review of an order of the Worker's 
Compensation Board aff i rming the referee's order denying 
compensation for her hepatitis claim. The issue is whether 
claimant proved that her exposure to hepatitis on the job was 
the medical cause of her condition. On de novo review, we f i n d 
that she did and reverse. 

Claimant worked as a registered nurse at the Douglas 
County Correctional Facility, where she provided medical and 
dental services to inmates. As a part of her job, she regularly 
came in contact wi th inmates' bodily fluids, including blood, 
mucus, semen and urine. A number of the inmates and the 
staff had hepatitis A or B. Hepatitis B may be transmitted 
only by contact wi th bodily fluids. Accidental needle pricks 
are a common source of exposure to the disease. On October, 
26,1985, claimant had assisted in a particularly bloody dental 
procedure, without the protection of gloves or mask. The next 
day, she accidentally pricked herself wi th the needle on one of 
the bloody syringes used in the procedure that had been soak
ing overnight. 

The incubation period for hepatitis is 40 to 180 days, 
wi th symptoms manifesting themselves two to three months 
after exposure. I n late December, 1985, claimant f i rs t noticed 
the symptoms of what she suspected was hepatitis. I n Febru
ary, 1986, Dr . Cervi-Skinner diagnosed hepatitis B . He 
reported: 

"As an employee of the Douglas County Correctional 
Institute, I am sure that [claimant] is exposed to numerous 
individuals that are potential carriers of the hepatitis B virus. 
* * * The patient did recall * * * puncturing her hand or finger 
while washing or working with some medical instruments. 
Apparently this was some time in October. The incubation 
period for hepatitis B is variable and it is most likely that an 
exposure in October will result in the active disease in 2-3 
months. 

"* * * As to the place of contact by her history, occupation, 
and exposure to probable multiple individuals that are poten
tial carriers of this virus, it is only logical to assume that she 
did contract her hepatitis at her place of employment. There 
is no question that health professionals are at a higher risk of 
contracting hepatitis B." (Emphasis supplied.) 

258 Moore v. Douglas County 

Claimant testified that her off-the job activities f rom August 
1, 1985, to February 26, 1986, did not expose her to persons 
wi th hepatitis, probable hepatitis agents or any type of activ
i ty that l ikely would have caused hepatitis. The referee 
expressly found her credible. 

The referee found that claimant proved legal causa
t ion. However, he concluded that she had failed to prove medi
cal causation on the ground that her doctor's opinion about 
the causal relationship was based on mere possibilities or 
speculation, rather than on a reasonable medical probability. 
The referee noted that Cervi-Skinner reported that " i t is only 
logical to assume" that claimant contracted hepatitis at her 
place of work and concluded that "[t]he reported opinion, cast 
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in such terms does not establish causal relationship based on a 
reasonable medical probability." 

We conclude that claimant established legal and 
medical causation. The evidence is uncontroverted that she 
regularly came in contact wi th bodily fluids of inmates which 
are potential sources of the hepatitis virus, that inmates and 
staff in her workplace had the disease, that claimant's needle 
prick incident was a potential means of contracting the virus 
and that her symptoms appeared wi th in the incubation period 
for the disease after the incident. There was no evidence o f ' 
any off-work exposure to the disease. Although Cervi-Skinner 
did not use the "magic words" "reasonable medical proba
bi l i ty , " the language he did use, in the context of the entire 
report and taken wi th the other evidence, is sufficient to 
establish that the medical cause of claimant's hepatitis was 
contact wi th the virus i n the work place. 

Reversed and remanded for acceptance of the claim. 

264 August 3, 1988 No. 413 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Dennis Berliner, Claimant. 
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James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h h im on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

Paul Roess, Coos Bay, argued the cause for respondent. 
W i t h h im on the brief was Foss, Whi t t y & Roess, Coos Bay. 

Before Warden, Presiding Judge, and Joseph, Chief 
Judge,* and Van Hoomissen, Judge. 

JOSEPH, C. J. 

Aff i rmed. 

* Joseph, C. J . , vice Young, J . , deceased. 

266 Berliner v. Weyerhaeuser Company 

J O S E P H , C . J . 

This case is before us after a remand to the referee for 
evidence taking. Berliner v. Weyerhaeuser, 90 Or App 450, 752 
P2d 1246 (1988). The ini t ial issue is whether the Workers' 
Compensation Board had authority to republish its October 8, 
1986, order. We conclude that the Board had that authority 
and that, therefore, we .have jurisdiction. On the merits, we 
a f f i rm the Board. -1384-



We address the jurisdiction issue first . The facts and 
the procedural history are in our ini t ial opinion and need not 
be restated here. The evidence taken by the referee on remand 
about whether the Board mailed its order of October 8, 1986, 
to claimant 1 consists primarily of the testimony of two per
sons who were on the Board when i t republished the order. 
The essence of the evidence is that the Board followed regular, 
consistent, albeit informal, procedures in mailing documents 
but had no method of verifying whether those procedures were 
followed in a given case. The Board members testified that 
they believed that the procedures had not been followed com
pletely, resulting in the October, 1986, order not being mailed, 
because they believed the affidavits of claimant and his attor
ney that they did not receive copies of the order. 

We, and respondents for that matter, also believe the 
affidavits of claimant and his attorney, but the issue is 
whether the order was mailed. There are two possibilities. The 
first is that the Board mailed the order, but the Post Office 
failed to deliver i t . I f that is true, the Board lacked jurisdiction 
to republish, and we lack jurisdiction to review, because the 
order became f i n a l 30 days af ter i t was mailed. ORS 
656.295(8). I t stretches credulity too much, however, to 
believe that the Board mailed two copies of the order, 2 one to 
claimant and one to his attorney, and that the Post Office lost 
both of them, while i t was successfully handling the mailings 
to the other side. The more likely possibility is that the Board 
did not mail copies to claimant or to his attorney, even though 
they were mailed to employer and its attorney. 
Cite aa 92 Or App 264 (1988) 267 

Although we presume that the Board's duty to mail 
and the Board's usual course of business were followed, OEC 
311(l)(j) ; OEC 311(l)(m), we find that the presumptions have 
been overcome and that the 1986 order was not mailed to 
claimant. Accordingly, the Board acted properly in republish
ing the order, and we have jurisdiction over the petition for 
review. 

We turn to the merits. The issue is whether a self-
insured employer may set of f f rom a permanent partial dis
ability award a previous overpayment of temporary total dis
ability when the determination order authorized a set off, but 
the referee's order made no mention of i t . 

Claimant suffered compensable injuries in 1975; he 
was unable to work unt i l August, 1983. Employer continued to 
pay temporary total disability benefits after he returned to 
work, and claimant accepted them. A n overpayment of 
approximately $7,000 resulted. On March 23, 1984, employer 
informed claimant that i t would request authorization to set 
of f the overpayment against any permanent partial disability 
award. 

The Evaluation Division closed the claim by a deter
mination order on December 17,1984, which awarded 30 per
cent scheduled permanent partial disability and five percent 
unscheduled permanent pa r t i a l d i sab i l i ty and allowed 

1 Claimant is the only party claiming that he did not receive the order; his attor
ney asserts that he did not receive it either. 

2 Although only claimant's copy of the order is at issue, the order contains a 
paragraph stating that the order was sent to claimant and to his attorney. 
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employer to deduct "overpaid temporary disability, i f any, 
f rom unpaid permanent disability." The total value of the 
determination order award was $4,370. Employer deducted all 
of i t and informed claimant and his attorney that i t was doing 
so. I t also informed them, by letter, that there was a remaining 
overpayment balance of approximately $2,700. The letter did 
not mention anything about future set offs. 

Claimant appealed the determination order. The only 
issue at that hearing was the extent of permanent disability. 
The set o f f issue was not raised by either party. The referee 
increased the award by approximately $2,000, and that award 
was not appealed to the Board. 3 Employer set off $2,000 of the 
268 Berliner v. Weyerhaeuser Company 

remaining overpayment balance against that increase. Claim
ant requested a hearing. The referee ruled that employer had 
no authority to set off the $2,000, but the Board reversed. I t 
held that the set off was permissible, because the determina
tion order authorization continued in effect unt i l the whole 
overpayment was recovered. 

Employers and insurers cannot set off overpayments 
without authorization f rom the Division, a referee or the 
Board. Spivey v. SAIF, 79 Or App 568, 571, 720 P2d 755 
(1986); Forney v. Western States Plywood, 66 Or App 155,160, 
672 P2d 1376 (1983), aff'd 297 Or 628, 686 P2d 1027 (1984); see 
ORS 656.268(4).4 No statute, rule or previous case addresses 
the issue of whether an authorization continues when an 
award is later increased. 

We agree wi th the Board that the authorization con
tinues in effect unless and unt i l i t is revoked 5 or unt i l the 
overpayment is wholly recovered. Previous cases discussing 
set off problems concern maintaining control of set offs by the 
Workers' Compensation Department, rather than by employ
ers or insurers. See, e.g., Spivey v. SAIF, supra, 79 Or App at 
571; Wilson v. SAIF, 48 Or App 993, 997, 618 P2d 473 (1980). 
That concern is not involved here. Having the authorization 
remain in effect insures that a claimant wi l l not receive more 
than he is entitled to receive. Claimant argues that i t was 
incumbent on employer to request a specific new authoriza
t ion i f i t intended to continue to set off the overpayment. The 
determination order authorized a deduction f rom "unpaid per
manent disability." That is exactly what employer did. I f 
claimant disagreed wi th the authorization, he should have 
raised that issue appropriately. 6 

Aff i rmed . 7 

3 The referee increased the permanent partial disability award by $2,700, but 25 
percent of that was awarded to claimant's attorney as attorney fees. Thus, approx
imately $2,000 was payable to claimant. 

4 After January 1, 1988, an insurer's notice of closure and determination may 
include adjustments to account for overpayments. Or Laws 1987, ch 884, § 10(10). 

5 We need not determine in this case either the circumstances under which or by 
whom an authorization may be revoked. 

6 Claimant also argues that the referee's order superseded the determination order 
and that, therefore, the determination order was no longer in effect when employer 
took the set off. The referee's order superseded the determination order only as to the 
issues which the referee addressed. Claimant's appeal raised only the extent of dis
ability. On all other issues, the determination order remained in effect. 

7 Claimant's remaining arguments lack merit. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Henry P. Ritz, Claimant. 

R I T Z , 
Petitioner, 

v. 
O R E G O N T I T L E I N S U R A N C E et al, 

Respondents. 
(WCB No. 85-12593; CA A44221) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 2, 1988. 

Robert K . Udziela, Portland, argued the cause for peti
tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Edward C. Olson, Portland, argued the cause and filed the 
brief for respondents. 

Before Warden, Presiding, Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

J O S E P H , C. J . 

Affirmed. 

276 Ritz v. Oregon Title Insurance 

J O S E P H , C . J . 

Claimant seeks review of the Workers' Compensa
tion Board's order affirming the referee's denial of compensa
tion. The sole issue is whether claimant was acting in the 
course of his employment when he was injured in a fire. We 
review de novo and affirm. 

The referee considered the matter on these stipulated 
facts: 

"On June 23,1985, [claimant] was President of the Oregon 
Title Insurance Company, the employer in this case. 
[Claimant] was also a member of the Board of Directors of a 
trade association called the Oregon Land Title Association, 
and his company was a member of that association. 

"A meeting of the Board of Directors of the Oregon Land 
Title Association was scheduled for the Kah-Nee-Ta Resort 
early on June 24, 1985, and [claimant] traveled to the Kah-
Nee-Ta Resort area on June 23, 1985[,] for the purpose of 
being present at the meeting of the Board of Directors early 
the following morning. His expenses for attendance at the 
meeting were paid by his employer, and [claimant] would tes
tify that his presence * * * and his company's membership in 
the association was a benefit to his employer * * *. [The] Vice-
President-Secretary of [employer] was also scheduled to 
attend. The purpose of the * * * Association is to exchange 
information between member companies, and to address 
problems common to the members * * * in a coordinated way. 

"After arriving at the Kah-Nee-Ta Resort, * * * it came to 
[claimant's] attention that a grass fire was burning in an area 
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quite close to the Kah-Nee-Tah [sic] Resort buildings. He 
went to the dining room and saw the fire burning towards the 
lodge, which is a wooden building. Out of concern that the fire 
created an emergency and a threat to the Kah-Nee-Ta Resort 
and its occupants, [claimant] joined with several other people 
who were employees of the Kah-Nee-Ta Resort in attempting 
to suppress the fire. Due to a sudden shift in the wind and 
change in the direction of the fire, [claimant], and at least six 
other persons, were trapped by the fire, and in an attempt to 
escape this predicament, [he] was badly burned * * *. 

"There were approximately 100 guests of the hotel in the 
area around the swimming pool." 

An exhibit, to which the parties also stipulated, indi
cates that the resort management safely evacuated all guests 
Cite as 92 Or App 274 (1988) 277 

from the buildings and grounds and directed them to the park
ing lot. Eyewitnesses described the fire as "tree exploding" 
and "fast moving." Ultimately, 185 firefighters were used to 
control the blaze, which consumed more than 900 acres of 
range land. 

The referee sustained the denial on the grounds that 
claimant's voluntary "untrained and unskilled" participation 
in the firefighting to save buildings was unreasonable and that 
his injuries did not arise out of or in the course of his employ
ment. The Board adopted the referee's order and affirmed; 

Claimant first argues that he is entitled to compensa
tion under the traveling employe rule, because his firefighting 
activity was reasonable. Generally, traveling employes are 
considered to be within the scope of employment while they 
are away from their homes, except when they engage in a 
distinct departure from that employment. Slaughter v. SAIF, 
60 Or App 610, 615, 654 P2d 1123 (1982); Simons v. SWF 
Plywood Co., 26 Or App 137, 143, 552 P2d 268 (1976). Injuries 
are compensable only when they result "from activities rea
sonably related to the claimant's travel status." Slaughter v. 
SAIF, supra, 60 Or App at 616. 

Claimant was not injured as a result of being trapped 
in the hotel or while escaping to safety but, rather, when he 
voluntarily left the lodge to fight the fire. We have held that 
injuries are compensable, under the traveling employe rule if 
they arise from the activities of passing time in a tavern, 
Slaughter v. SAIF, supra, from traveling as a passenger from 
an airport to a motel, Simons v. SWF Plywood Co., supra, and 
from consuming alcohol during business related activities, 
coupled with the use of a hotel's recreational facilities. Bene
ficiaries of McBroom v. Chamber of Commerce, 11 Or App 700, 
713 P2d 1095, rev den 301 Or 240 (1986).1 Those activities 
were held to be reasonable, because they are typical of activi
ties associated with traveling and doing business. That cannot 
be said about fighting a fire, at least when one elects to leave a 
building to encounter the danger. Assuming, without deciding, 
that claimant was in fact traveling in the course of his employ
ment, we hold that firefighting was not reasonably related to 
278 "' Ritz v. Oregon Title Insurance 

his travel status. Therefore, he was engaged in a distinct 
departure from his employment when he was injured. The 

1 We need not reconsider here some (possibly too) broad language in McBroom. 77 
Or App at 704. -1388-



injuries lack a sufficient "unitary work-connection." Rogers v. 
SAIF, 289 Or 633, 642, 616 P2d 485 (1980). 

Claimant contends, alternatively, that his injuries are 
compensable under a rescue or emergency doctrine, and he 
urges us to adopt Larson's theory of compensability: 

"Any emergency or rescue activity is within the course of 
employment if the employer has an interest in the rescue. 
Injury incurred in the rescue of a stranger is compensable if 
the conditions of employment place claimant in a position 
which requires him by ordinary standards of humanity to 
undertake the rescue." 1A Larson, Workers' Compensation 
Law 5-405, § 28.00 (1985). 

We need not decide whether to adopt that theory, because 
claimant has failed to prove that it is applicable under the 
facts of this case. 

Claimant does not argue that employer had an inter
est in the rescue of the resort buildings. Absent that interest, 
an emergency must involve grave danger to life or persons and 
not merely to property. 1A Larson, Workers' Compensation 
Law 5-432, § 28.24 (1985). Claimant contends that he acted 
out of a concern for the safety of the resort guests. Although 
there is evidence that the fire was spreading quickly, that 100 
guests were around the swimming pool and that one of them 
expressed a fear for his safety, the record does not establish 
that the guests were near the fire or that claimant had knowl
edge that anyone was in imminent danger when he embarked 
on his firefighting effort. Instead, the evidence shows that the 
guests were timely and safely evacuated to the parking lot. 
Claimant has failed to carry his burden of proving that his 
firefighting efforts were directed at the rescue of persons and 
not property.2 Accordingly, we hold that his injuries were not 
sustained out of or in the course of his employment. 

Affirmed. 
2 Claimant cites O'Leary v. Brown-Pacific-Maxdn, 340 U S 504, 71 S Ct 470, 95 L 

E d 483 (1951), for the proposition that his injuries are compensable under the rescue 
doctrine. The United States Supreme Court upheld compensation under the Long
shoremen's Act to a worker who drowned in an attempt to rescue two drowning people. 
That holding is consistent with the rule that the rescue must involve an emergency 
endangering life or person and not property. 

No. 421 August 3, 1988 303 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Judy J . Gornick, Claimant. 

G O R N I C K , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N et al, 

Respondents. 
(WCB 86-00831; CA A43930) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 5, 1988. 

Robert Udziela, Portland, argued the cause for petitioner. 
With him on the brief were Diana Craine, Portland, and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
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Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

V A N H O O M I S S E N , J . 

Reversed; referee's order reinstated. 

Warden, P. J . , dissenting. 

Cite as 92 Or App 303 (1988) 305 

V A N H O O M I S S E N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board, which reversed the referee's award of 
permanent total disability and awarded her 40 percent 
unscheduled disability. On de novo review, former O R S 
656.298(e),1 we reinstate the referee's award. 

At the time of the hearing, claimant was 43 years old. 
She attended school for approximately ten years and earned a 
G E D in 1972. She had worked at home most of her life. 
Between 1960 and 1969, she worked for short periods as a 
maid, a waitress and a clerk. She worked in a tree nursery from 
1978 to March, 1980, when she suffered a compensable injury 
to her back. In May, 1980, Dr. Ordonez performed a laminec
tomy and discectomy. In May, 1981, claimant was released for 
work, with restrictions on lifting, bending and carrying. She 
returned tb work clipping trees. In August, 1981, she fell at 
work, again injuring her back and causing back pain radiating 
into her right leg. She returned to Ordonez, who initially 
found significant functional overlay in her symptoms. How
ever, a C T scan disclosed an extradural defect at L5-S1. At the 
request of S A I F , she was seen by Orthopaedic Consultants, 
who found her in pain, with little functional overlay, but with 
some exaggeration in stating her symptoms. Ordonez referred 
her to Dr. Brenneke, who found little functional overlay and 
stated that her pain was probably due to adhesions and com
pression of the nerve root at the area of her previous surgery. 
In April, 1982, Brenneke and Ordonez performed decompres
sion and fusion surgery. In February, 1983, a determination 
order awarded her 40 percent permanent partial disability. 

After surgery, claimant tried physical therapy and 
analgesics but was still in pain. In April, 1983, Brenneke 
referred her to the Northwest Pain Clinic. The clinic staff 
found that she was somaticly preoccupied and that her moti
vation for vocational rehabilitation, therapy and return to 
work was only fair. Dr. Cramer found that mechanical, as well 
as non-organic factors, contributed to her pain and recom
mended sedentary to light work. Dr. Yospe, a psychologist, 
found that she was somatic, that her motivation to return to 
306 Gornick v. SAIF 

work was difficult to assess and that her motivation for 
rehabilitation was moderate. By all accounts, she was cooper
ative and participated well, if somewhat superficially. 

1 The petition for review was filed before July 20, 1987. See Armstrong v. Asten-
Hill, 90 Or App 200, 203, 752 P2d 312 (1988). 
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After treatment at the pain center, claimant was bet
ter able to control her pain. She attempted some country 
dancing and took a part-time job teaching cake decoration, 
but she stopped those activities because of increased pain. In 
December, 1984, she again saw Brenneke. Although he ini
tially recommended reopening her claim for an aggravation, 
he later stated that he was not necessarily recommending 
reopening. He noted that she was depressed and that the 
problem was her "ability to handle her pains." He thought 
that her condition might improve with treatment by Yospe. A 
referee set aside SAIF's denial of her aggravation claim. 

Yospe saw claimant from February through April, 
1985. He found her very depressed and felt that many of her 
physical symptoms had an emotional etiology. However, her 
depression improved with treatment. In August, 1985, Yospe 
found that she was psychologically stationary, although he 
continued to treat her. 

In November, 1985, she was reevaluated by 
Orthopaedic Consultants, who found her to be medically sta
tionary and suffering functional overlay with moderate loss of 
function due to her back injury. Dr. Klein, a psychiatrist, 
found her to be entrenching herself in a disabled role. In 
December, 1985, Ordonez also noted functional overlay, and 
Brenneke essentially agreed with those evaluations. In Janu
ary, 1986, the claim was again closed, with no increase in 
award. Claimant was referred for vocational rehabilitation. 

In February, 1986, claimant sought treatment for 
worsened pain, as shown by numbness and muscle spasms. 
The emergency room physician diagnosed post-lumbar disc 
surgery symptoms, probably hysterical in origin. In March, 
1986, Yospe discontinued treatment, because he found that, 
although she continued to complain of chronic pain, she had 
not shown a return to depression. He believed that she could 
maintain herself psychologically. 

In May, 1986, Brenneke concluded that claimant was 
unable to perform any significant work and was totally dis
abled. He explained that her condition had deteriorated, that 
Cite as 92 Or App 303 (1988) 307 

she had continuing and unremitting pain accentuated by 
everyday activities, that surgery was not feasible, that the pain 
clinic had not been able to treat her successfully and that 
Yospe had not been able to help her overcome the mental 
aspects of her chronic pain. 

Claimant sought a redetermination of the extent of 
her disability. She testified concerning her pain and the 
restrictions which the pain placed on her activities. She also 
testified that, although she questioned whether she would be 
able to perform the work required, she had contacted 21 
potential employers without success. The referee expressly 
found her testimony credible, noting that she was in obvious 
pain during the hearing. Claimant's rehabilitation counselor 
testified that she had some transferable skills and that there 
was a stable market in which she could find employment, 
although some employments might require site modification, 
and that pain might interfere with her performance. The ref
eree awarded her permanent total disability. On review, the 
Board reversed the referee and awarded 40 percent 
unscheduled disability. 1 Q Q 1 



Permanent total disability2 may result from less than 
total physical incapacity, when combined with nonmedical 
conditions, including "age, training, aptitude, adaptability to 
nonphysical labor, mental capacity, emotional condition, as 
well as conditions of the labor market ." Wilson v. 
Weyerhaeuser, 30 Or App 403, 409, 567 P2d 567 (1977). Per
manent total disability may be established by any evidence 
which demonstrates to the satisfaction of the trier of fact that, 
as a consequence of a compensable injury, the claimant has 
been rendered unable to sell her services on a regular basis in a 
hypothetically normal labor market. Wilson v. Weyerhaeuser, 
supra. Claimant has the burden of proving her permanent 
total disability status and must establish that she is willing to 
seek regular gainful employment and that she has made 
308 Gornick v. SAIF 

reasonable efforts to obtain such employment. O R S 
656.206(3). 

Claimant's objective physical condition alone would 
limit her to sedentary work. However, claimant also suffers 
two psychological problems: depression and somatic preoc
cupation. The depression was profound before treatment by 
Yospe. His opinion is that she has come out of her severe 
depression and is stationary in that regard. However, a por
tion of claimant's physical pain is the result of somatic preoc
cupation. Somatic behavior is the process of transferring 
mental anxiety into physical discomfort, rather than dealing 
consciously with the anguish. Steadman's Medical Dictionary 
at 1476 (21st ed 1981). Before her injury, she had never suf
fered psychological problems. Medical opinion, except per
haps Dr. Klein's, is that her behavior results from claimant's 
psychological inability to address consciously the changes in 
her life brought about by her compensable injury. Hence, the 
psychological aspect of claimant's condition is compensable. 

In the light of the medical evidence and because of 
claimant's age, physical limitations, lack of education and 
limited work experience, we conclude that she falls in the odd-
lot category of permanent total disability. See Ferguson v. 
Industrial Indemnity Co., 70 Or App 46, 687 P2d 1130 (1984). 
Moreover, she has adequately proven her willingness to seek 
gainful employment. See ORS 656.206(3). Her concern about 
her ability to work is realistic and not evidence of a lack of 
motivation. 

Reversed; referee's order reinstated. 

W A R D E N , P . J . , dissenting 

The majority orders reinstatement of the referee's 
order, which awarded claimant permanent total disability. 
The majority concedes that "the medical evidence alone does 
not show that claimant is totally disabled," yet it concludes 
that because of her "age, physical limitations, lack of educa
tion and limited work experience," and because of her psycho-

2 O R S 656.206(1) (a) defines permanent total disability as 

"the loss, including preexisting disability, of use or function of any scheduled or 
unscheduled portion of the body which permanently incapacitates the worker 
from regularly performing work at a gainful and suitable occupation. As used in 
this section, a suitable occupation is one which the worker has the ability and the 
training or experience to perform, or an occupation which the worker is able to 
perform after rehabilitation." 
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logical problems which interfere with her ability to deal with 
her pain, claimant is in the odd-lot category. I disagree and, 
therefore, dissent. 

The referee's own findings do not support the award. 
Cite as 92 Or App 303 (1988) 309 

At the time of the hearing, claimant was only 43 years old. She 
was limited in how much she could lift and carry to 20 pounds 
and restricted in some back movements; however, as the ref
eree noted, Orthopaedic Consultants concluded that she could 
do light work, and her own treating orthopedic physician con
cluded that she could do sedentary work. She has had 10 years 
of formal education and has received a high school general 
equivalency degree. As the referee found, her work experience 
includes work as a waitress, a maid in a private home, a cash
ier and stock clerk, cake decorating and instructing, as well as 
nursery or farm labor that she was doing when she was 
injured. As for psychological problems, the referee found: 
"There are no psychological, or emotional residuals." The 
referee also observed: "The vocational counsellor was confi
dent she could locate work claimant could do in the light or 
sedentary areas. She may be right." 

Because claimant is still relatively young, is phys
ically limited only in lifting and certain movements of her 
back, has education equivalent to a high school diploma, has 
had a variety of work experience and lacks psychological 
residuals and because the vocational counsellor believed she 
could find work for claimant that she could do within her 
limitations, I would not find her to be permanently totally 
disabled. Because she does not suggest that anything less than 
an award of permanent total disability would be acceptable to 
her, I would not consider whether her disability is greater than 
that already awarded but would affirm the order of the Board. 
Therefore, I dissent. 

No. 424 August 3, 1988 319 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Leonard Sutton, Claimant. 

E B I C O M P A N I E S et al, 
Petitioners, 

v. 
K E M P E R G R O U P / A M E R I C A N M O T O R I S T S 

I N S U R A N C E C O M P A N Y et al, 
Respondents. 

(WCB No. 87-17366; CA A46468) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 10,1988. 

Randy G. Rice, Portland, argued the cause and filed the 
brief for petitioners. 

Noreen K . Saltveit, Portland, argued the cause and filed 
the brief for respondent Kemper Insurance. 
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No appearance for respondent Leonard Sutton. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

V A N H O O M I S S E N , J . 

Affirmed. 

Cite as 92 Or App 319 (1988) _321 

V A N H O O M I S S E N , J . 

E B I Companies seeks review of a Board order which 
affirmed the referee's decision dismissing the case on the 
ground that the referee lacked jurisdiction to order Kemper 
Insurance to comply with two previous referees' orders direct
ing Kemper to reimburse E B I for its claim costs under ORS 
656.307. We affirm. 

On May 8,1985, an order was issued designating E B I 
as the paying agent pursuant to O R S 656.307. Following a 
hearing, Kemper was found to be the responsible insurer. On 
November 7, 1985, the first referee issued an order, providing, 
in part: 

"(5) Kemper shall reimburse E B I Companies for EBI'9 
claim costs, if E B I has paid any, but shall not reimburse E B I 
Companies for the penalty and associated attorney fee 
awarded against EBI ." 

On January 24,1986, counsel for Kemper filed a response to a 
motion for ah order to show cause and an affidavit of Kem
per's attorney stating: 

"Kemper Insurance has advised EBI-ORION that it will 
reimburse EBI-ORION for all amounts of time loss paid pur
suant to such order designating paying agent." 

On March 6,1986, the second referee entered an order provid
ing, in part: 

"(3) Pursuant to the '307' Order, Kemper shall reimburse 
E B I for its claim costs." 

Kemper did not appeal or otherwise contest either of 
the referees' orders. It did not fully reimburse E B I , contending 
that E B I mismanaged claimant's claims and afforded claim
ant time loss to which he otherwise would not have been 
entitled. E B I requested a hearing, seeking full reimbursement. 
On February 5, 1987, the second referee issued an order, stat
ing that the Hearings Division was without jurisdiction 
because: 

"(1) This case is separate from the prior dispute between 
these parties that was resolved by a final order. That final 
order cut off the Director's delegation of subject matter juris
diction. 

"(2) The present issue is not a dispute concerning a claim 
over which the Hearings Division has jurisdiction. 

322 E B I Companies v. Kemper Group Insurance 

"(3) The present dispute is one specifically within the 
jurisdiction of the Director and the parties need to go to the 
Director first to seek relief. The parties cannot come first to 
the Hearing Division which lacks jurisdiction." 

The referee concluded that the Director of the Compliance 
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Division had jurisdiction, pursuant to ORS 656.704(3). E B I 
petitioned for review.1 

O R S 656.704(3) provides, in relevant part: 
"For the purpose of determining the respective authority 

of the director and the board to conduct hearings * * *, mat
ters concerning a claim under ORS 656.001 to 656.794 are 
those matters in which a worker's right to receive compensa
tion, or the amount thereof, are directly in issue." 

A referee has jurisdiction only over matters concerning a 
claim. O R S 656.283; ORS 656.708. The worker in this case has 
already received his compensation and is no longer a party to 
the dispute. The only issue remaining is whether the responsi
ble party in a .307 dispute must reimburse the designated 
paying agent. That question does not involve the worker's 
right to receive compensation or the amount thereof. The 
Board did not err in affirming the referee's ruling that he was 
without jurisdiction to order Kemper to reimburse E B I . 

Affirmed. 
1 E B I also filed a request with the director to have the previous orders enforced. 

The director denied the request, holding that E B I had mismanaged the case. E B I 
requested a hearing. That matter is still before a referee. Kemper argues that this case 
is not properly before us, because E B I does not have a final order from which to 
petition for review. We disagree. E B I obtained a final order from the Board on appeal 
from the referee. The appeal of the director's decision which is now before the Board is 
a separate matter. E B I filed its petition in this court before filing with the director and 
filed with the director only to preserve its position if we were to affirm the Board on 
review. 

No. 447 August 10, 1988 439 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Edward T . Crumley, Claimant. 

C R U M L E Y , 
Petitioner, 

v. 
C O M B U S T I O N E N G I N E E R I N G et al, 

Respondents. 
(WCB 85-12902; CA A44774) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 1, 1988. 

J . Michael Alexander, Salem, argued the cause for peti
tioner. With him on the brief was Burt, Swanson, Lathen, 
Alexander & McCann, Salem. 

Mildred J . Carmack, Portland, argued the cause for 
respondents. With her on the brief was Schwabe, Williamson 
& Wyatt, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Remanded for award of permanent total disability benefits; 
otherwise affirmed. , „ r . 



Cite as 92 Or App 439 (1988) 441 

W A R R E N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board affirming a determination of the referee 
that he is not entitled to an award of permanent total dis
ability and that employer is entitled to an offset of benefits for 
temporary total disability paid during the time when claimant 
was receiving union disability retirement benefits. 

Claimant suffered a serious compensable back injury 
in 1979. His back condition did not improve, despite various 
therapies and limitations on lifting. In March, 1981, after 
making several attempts to return to work, he began receiving 
union "disability retirement" benefits. In order to be eligible 
for those benefits, he had to establish to the satisfaction of the 
union that he was permanently and totally disabled. In April, 
1981, the Evaluation Division issued a determination order 
awarding 40 percent permanent partial disability and tempo
rary total disability through February 19,1981. In September, 
claimant and employer agreed to an additional 52.875 percent, 
for a total award of 92.875 percent permanent partial dis
ability. 

Claimant's condition deteriorated, and in January, 
1983, his treating physician reported that he was significantly 
worse and unemployable. Employer reopened the claim and 
began paying benefits for temporary total disability. Claimant 
underwent a fusion in May, 1983. He got little relief from that 
surgery and believes that his back condition has continued to 
deteriorate. In September, 1985, employer terminated benefits 
for temporary total disability on the ground that claimant had 
retired in March, 1981. See Cutright v. Weyerhaueser, 299 Or 
290, 720 P2d 403 (1985); Karr v. SAIF, 79 Or App 250, 719 P2d 
35, rev den 301 Or 765 (1986). In January, 1986, the Evalua
tion Division issued a determination order that did not award 
any additional disability benefits as a consequence of the Jan
uary, 1983, reopening. Claimant requested a hearing. 

At the hearing, claimant challenged employer's ter
mination of temporary total disability benefits, asserting that 
he had not voluntarily retired, and sought additional benefits 
for permanent partial disability or permanent total disability. 
Employer sought authorization to offset temporary total dis
ability benefits paid from the time when the claim was 
reopened in January, 1983, to September, 1985, when 

442 Crumley v. Combustion Engineering 

employer terminated payment of temporary total disability 
benefits, against any additional permanent disability award. 
Employer stipulated at the hearing that claimant is presently 
permanently and totally disabled. 

The Board, in adopting the referee's opinion, 
awarded an additional 7.125 percent permanent partial dis
ability, for a total award of 100 percent. It determined, how
ever, that claimant had retired in March, 1981, and that he 
therefore was not entitled to benefits for temporary total dis
ability when the claim was reopened. The Board authorized 
employer to offset the resulting overpayment against the addi
tional permanent disability award. 

Claimant contends, first, that he has not left the 
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labor force, because the union benefits that he receives are for 
disability, not retirement. On de novo review, we find that 
claimant is retired and that the benefits he is receiving from 
his union are retirement benefits, although they are available 
only to those who retire because of total disability. 

Claimant asserts that his withdrawal from the labor 
force should not preclude an award of temporary total dis
ability, because it was involuntary, as a result of his work-
related disability. As we held in Karr v. SAIF, supra, a claim
ant who withdraws from the work force is not entitled to 
benefits for temporary total disability. It matters not that the 
reason for the retirement is a work-related disability. Tempo
rary total disability benefits are awarded for lost wages. Cut-
right u. Weyerhaueser, supra; ORS 656.210(1). A person who 
has retired, as a result of his injury or for any reason, has not 
lost wages. Karr v. SAIF, supra. We affirm the Board's deter
mination that claimant was not entitled to benefits for tempo
rary total disability after he retired and that employer is 
entitled to an offset for benefits paid after the claim was 
reopened in January, 1983. 

The referee found, on the basis of the purported effect 
of the 1981 stipulated award of 92.875 percent permanent 
partial disability and employer's stipulation at the hearing 
that claimant is presently permanently and totally disabled, 
that he has experienced a worsening since the last award of 
compensation and that he therefore has sustained an aggrava
tion so as to qualify for additional benefits under O R S 
656.273. 
Cite as 92 Or App 439 (1988) 443 

Employer argues that the referee incorrectly treated 
the 1981 stipulation as having determined, as a matter of fact, 
that claimant was only 92.875 percent disabled at the time of 
the stipulation. Employer asserts that the stipulation was only 
a compromise award of compensation and did not constitute 
an agreement as to the actual level of claimant's disability. It 
contends that the evidence shows that, in fact, claimant was 
permanently and totally disabled at the time of the stipulation 
and that his condition therefore has not compensably wors
ened since that time so as to entitle him to additional benefits 
under ORS 656.273. 

We hold that the 1981 stipulation constituted an 
agreement as to the extent of claimant's disability. Having 
agreed in 1981 that he was only 92.875 percent disabled, 
employer cannot now assert that he was totally disabled at 
that time. The evidence shows that his condition has wors
ened since 1981. Employer agrees that he is now totally dis
abled. We affirm the Board's determination that he is, in fact, 
permanently and totally disabled. 

The Board, in affirming the referee, apparently con
cluded that, although claimant had sustained an aggravation 
and is permanently and totally disabled, his withdrawal from 
the labor market precluded, as a matter of law, a determina
tion that he was entitled to benefits for permanent and total 
disability. Instead, it awarded additional benefits to equal 100 
percent permanent partial disability. Although a retired 
worker cannot experience any time loss and is not, for that 
reason, entitled to benefits for temporary total disability, Cut-
right v. Weyerhaeuser, supra, 299 Or at 302, the referee con-
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eluded, and the parties do not dispute, that a retired worker 
can obtain benefits for increased permanent partial disability 
related to a compensable injury. The question remains 
whether retirement precludes the worker from recovering ben
efits for permanent total disability. 

In Outright v. Weyerhaeuser, supra, the Supreme 
Court stated that the fact that the calculation of benefits for 
temporary total disability is based on a percentage of wages, 
ORS 656.210(1), indicates that the legislature intended that 
benefits for temporary total disability be wage replacement. 
That is shown, additionally, the court reasoned, by O R S 
444 Crumley v. Combustion Engineering 

656.325, which requires an employer to cease paying tempo
rary total disability when the injured worker refuses wage 
earning employment. The court stated that a person who is 
retired is like a person who refuses wage earning employment. 
The court reasoned that temporary disability benefits are 
maintenance benefits intended to provide support and to help 
replace lost income during the healing or recovery process. A 
person who is not working cannot lose earnings. The court 
held, therefore, that a person who has retired from the labor 
market cannot qualify for temporary total disability benefits.1 

There is language in Cutright v. Weyerhaeuser, supra, 
which suggests that the court would use the same analysis to 
reach the conclusion that benefits for permanent total dis
ability are not available to retired workers. The court noted 
that, like temporary total disability, benefits for permanent 
total disability are calculated on a percentage of wages. Like 
the person seeking temporary benefits, a person seeking bene
fits for permanent total disability must demonstrate a willing
ness to seek work. ORS 656.206(3). 

There are distinctions, however, which we conclude 
lead to a different result. We have held, for example, that 
when the evidence shows that the claimant is completely inca
pacitated from a physical standpoint, he need not'demon
strate an effort to become employed. See Brech v. SAIF, 72 Or 
App 388, 695 P2d 964 (1985). An award of permanent dis
ability benefits, unlike an award of temporary benefits, antici
pates that the disability will be permanent, and therefore 
cannot be considered merely as the replacement of lost income 
during the healing process. A person who becomes medically 
stationary at a level of permanent total disability is not 
expected to return to the job market. Benefits for permanent 
total disability continue after ordinary retirement age, indi
cating that they are not awarded only as wage replacement. 
The fact that the formula for calculating benefits is based on a 
percentage of wages does not convince us that wage replace
ment is the only objective of permanent total disability com
pensation. We do not understand that a person who retires 
and then becomes totally disabled as a result of a compensable 
condition should not be compensated the same as a person 
who becomes totally disabled and then retires. We find that 
claimant is totally disabled from a physical standpoint and 

1 We are, of course, bound by the Supreme Court's holding that benefits for 
temporary total disability are not available to a retired worker. We note, however, that 
the language of O R S 656.210(2) suggests that the legislature contemplated that there 
would be occasions when a worker who is not "available" for work would be eligible for 
benefits. i O Q Q 



hold that he is entitled to benefits for permanent total dis
ability. 

Remanded for an award of permanent total disability 
benefits; otherwise affirmed. 

470 August 10, 1988 No. 452 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

P A L M E R , 
Appellant, 

v. 
T H E B I - M A R T COMPANY, INC., et al, 

Respondents. 
(86-1166-J-l; CA A42770) 

Appeal from Circuit Court, Jackson County. 

L . A. Merryman, Circuit Judge. 

Argued and submitted November 2, 1987. 

Claudette L . Yost, Medford, argued the cause and filed the 
briefs for appellant. 

Donald E . Johnson, Eugene, argued the cause for 
respondents. With him on the brief were Ralph F . Cobb and 
Luvaas, Richards and Fraser, P.C., Eugene. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 

Reversed and remanded. 
472 Palmer v. Bi-Mart Company 

R O S S M A N , J . 

Plaintiff brought this action for employment discrim
ination, ORS 659.030, and for intentional infliction of emo
tional distress. The trial court granted summary judgment to 
defendants on both claims.1 We reverse and remand. 

Defendants have the burden of showing that there 
are no issues of material fact and that they are entitled to 
judgment as a matter of law. We take the facts in the light 
most favorable to plaintiff. Seeborg v. General Motors Corpora
tion, 284 Or 695, 699, 588 P2d 1100 (1978). Plaintiff was a 
pharmacy clerk employed by defendant Bi-Mart. Defendant 
Millan was plaintiffs supervisor. Beginning in November, 
1985, the supervisor engaged in a course of harassment of 
plaintiff verbally and through notes, including notes with 
abusive and sexually explicit wording.2 Plaintiff complained 

1 Plaintiff also assigns as error the trial court's decision to bar plaintiff from 
personally recording the oral argument on defendant's motion for summary judgment 
and plaintiffs motion to set aside summary judgment. Because we are reversing the 
judgment on other grounds, we do not address that assignment of error. 

2 Plaintiff alleged that as part of the harassment, her supervisor passed her mes
sages, typed on prescription labels, which included street slang for copulation and for 
male and female genitalia. 
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to Bi-Mart's management, but it did not remedy the situation. 
In April, 1986, plaintiff took sick leave and vacation time; on 
April 14, she filed a worker's compensation claim for "stress 
syndrome—due to pressure and harassment on the job" 
caused by the supervisor's conduct. On April 15, 1986, she 
filed this action in circuit court. Bi-Mart's insurer accepted 
the worker's compensation claim, and plaintiff received time 
loss and medical benefits. 

On her discrimination claim, plaintiff sought recov
ery under ORS 659.121 for lost past and future wages, fringe 
benefits, medical expenses and attorney's fees.3 On her out
rageous conduct claim, she sought $150,000 for emotional dis
tress, $75,000 in punitive damages, and attorney's fees. 

Defendants contend that both of plaintiffs claims 
Cite as 92 Or App 470 (1988) 473 

are barred because, under ORS 656.018, worker's compensa
tion provides plaintiffs exclusive remedy. ORS 656.018 pro
vides: 

"(l)(a) The liability of every employer who satisfies the 
duty required by ORS 656.017(1) is exclusive and in place of 
all other liability arising out of compensable injuries to the 
subject workers, the workers' beneficiaries and anyone other
wise entitled to recover damages from the employer on 
account of such injuries or claims resulting therefrom, specifi: 

cally including claims for contribution or indemnity asserted 
by third persons from whom damages are sought on account of 
such injuries, except as specifically provided otherwise in 
ORS 656.001 to 656.794. 

u* * * * * 

"(3) The exemption from liability given an employer under 
this section is also extended to the employer's insurer, the 
department, and the employes, officers and directors of the 
employer, the employer's insurer and the department except 
that the exemption from liability shall not apply: 

"(a) Where the injury is proximately caused by wilful and 
unprovoked aggression by the person otherwise exempt under 
this subsection[.]" 

O R S 656.156(2) provides: ' ' . 

"If injury or death results to a worker from the deliberate 
intention of the employer of the worker to produce such injury 
or death, the worker, the widow, widower, child of dependent 
of the worker may take under ORS 656.001 to 656:794, and 
also have cause for action against the employer, as if such 

. statutes had not been passed, for damages over the amount 
payable under those statutes." 

We address the discrimination claim first. O R S 
659.121 provides: 

"Any person claiming to be aggrieved by an unlawful employ
ment practice prohibited by ORS 659.030 * * * may file a civil 
suit in circuit court for injunctive relief and the court may 
order such other equitable relief as may be appropriate, 

3 At oral argument; plaintiff conceded that, under O R S 659.121(1), she is not 
entitled to compensation for her medical expenses other than what she received as 
workers' compensation benefits. General damages are not available in an action under 
that section. Holien u. Sears, Roebuck and Co., 298 Or 76, 95, 689 P2d 1292 (1984). 
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including but not limited to reinstatement or the hiring of 
employes with or without back pay." 

Defendants contend that, because plaintiff has sustained one 

474 Palmer v. Bi-Mart Company 

injury for which she has been compensated4 under the 
worker's compensation law, she has a "compensable injury" 
under ORS 656.005(7)(a), and therefore, under ORS 656.018, 
the employer is exempt from all liability flowing from that 
injury. 

Plaintiff has suffered two distinct injuries. The first 
is to her right to a workplace free from sexual harassment, for 
which she has a remedy under the discrimination statute. 
Holien v. Sears, Roebuck and Co., supra n 3, 298 Or at 90. The 
second is a personal injury suffered in the workplace and 
compensable under the worker's compensation law. The legis
lature has created two separate statutory schemes to protect 
employes from those separate injuries. 

The stated objectives of the two statutes preclude 
defendants' interpretation of the exclusivity provision. The 
first stated purpose of the worker's compensation law is 

"[t]o provide, regardless of fault, sure, prompt and com
plete medical treatment for injured workers and fair, adequate 
and reasonable income benefits to injured workers and their 
dependents!.]" ORS 656.012(2)(b). 

The statute also states that it is intended to create a fair 
system of delivery of benefits to workers, to restore workers to 
self-sufficiency as soon as possible and to encourage employer 
safety measures. The legislature explicitly sought to correct 
the problem that the common law remedies for injuries on the 
job were inadequate. ORS 656.012(1). 

In contrast, the purpose of the discrimination statute 
is 

"to encourage the fullest utilization of available manpower by 
removing arbitrary standards of race, religion, color, sex, mar
ital status national origin or age as a barrier to employment of 
the inhabitants of this state; * * * To accomplish this purpose 
the Legislative Assembly intends * * * to provide: 

Cite as 92 Or App 470 (1988) 475 

« * * * • * 

"An adequate remedy for persons aggrieved by certain acts 
of discrimination because of race, religion, color, sex, marital 
status or national origin or unreasonable acts of discrimina
tion in employment based on age." ORS 659.022. 

The policy of that statute is of fundamental importance. ORS 
659.020(1) states: 

"It is declared to be the public policy of Oregon that prac
tices of discrimination against any of its inhabitants because 

4 Defendants insist that plaintiff did not dispute that, as a matter of fact, she has 
been "fully compensated." That is incorrect. Her deposition testimony was that she 
had received worker's compensation benefits, apparently for medical expenses and 
time loss, and not full compensation for back wages. Time loss benefits are calculated 
on the basis of a formula, and may not equal actual wages lost. See O R S 656.210. On 
the other hand, relief available under O R S 659.121(1) includes injunctive relief and 
"such other equitable relief as may be appropriate," including back pay and reinstate
ment. -1401-



of race, religion, color, sex, national origin, age or handicap are 
a matter of state concern and that such discrimination threat
ens not only the rights and privileges of its inhabitants but 
menaces the institutions and foundation of a free democratic 
state." 

Given the stated policies and purposes of the two statutes, it is 
evident that the legislature did not intend that the objectives 
of the discrimination statute would be defeated by the 
exclusive remedy provision of the worker's compensation law. 
Accordingly, plaintiff is not barred from recovery for her dis
crimination injury by the worker's compensation law.5 How
ever, that recovery must be within the limits of O R S 
659.121(1). 

Defendants contend that plaintiffs tort claim for 
intentional infliction of emotional distress is also barred by. 
the exclusivity provision, arguing that her injuries were nei
ther caused by the "deliberate intention of the employer * * * 
to produce such injury" nor by the "wilful and unprovoked 
aggression" of an employe. 

ORS 656.156(2) provides that, if a worker is injured 
because of "the deliberate intention of the employer of the 
worker to produce such injury," the worker may bring a sepa
rate action for the injury. Defendants argue that the facts 
alleged by plaintiff do not show a deliberate intention by Bi -
Mart to cause harm to plaintiff. The facts are sufficient to 
support an inference that her supervisor had a specific intent 
to harm her. See Bakker u. Baza'r, Inc., 275 Or 245, 253-4, 551 
476 Palmer v. Bi-Mart Company 

P2d 1269 (1976). The question is whether the conduct of that 
supervisor can be ascribed to Bi-Mart. Defendants contend 
that, even if Bi-Mart's failure to act on plaintiffs complaint 
constituted a ratification of the supervisor's conduct, mere 
ratification of the wrongful acts of an employee is not suffici
ent to make an employer liable. Defendants rely on Bakker v. 
Baza'r, Inc., supra, 275 Or at 253-4, and Caline v. Maede, 239 
Or 239, 396 P2d 694 (1964). 

In Bakker, the plaintiff alleged that a security guard 
employed by the employer had committed a battery. The court 
held that the employer's subsequent ratification of that act did 
not convert it into an intentional act of the employer. 275 Or 
at 254. In Caline, the court held that an employer's failure to 
correct conditions which had injured the worker twice before 
did not constitute a deliberate intention to harm the worker. 
239 Or at 240. The situation in this case is quite different. 
Here, plaintiff alleges that Bi-Mart failed to stop a continuing 
course of intentional conduct aimed specifically at plaintiff 
after being informed of it. If proven, that is sufficient to per
mit a jury to find that the supervisor's actions reflect the 
deliberate intent of the employer. Therefore, plaintiffs action 
against Bi-Mart is not barred. 

We turn to plaintiffs action against her supervisor. 
O R S 656.018(3)(a) provides that the exemption from liability 
granted to employes under ORS 656.018(3) does not apply 

6 All three courts which have addressed this question have reached similar conclu
sions. Jones v. Los Angeles Com. College Dist., 198 Cal App 3d 794, 244 Cal Rptr 37 
(1988); Reese v. Sears, Roebuck and Co., 107 Wash 2d 563, 731 P2d 497 (1987); 
Boscaglia v. Michigan Bell Tel. Co., 420 Mich 308, 362 NW2d 642 (1984). 
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when "the injury is proximately caused by wilful and 
unprovoked aggression by the person otherwise exempt under 
this subsection."6 Defendants contend that the supervisor's 
conduct was not wilful and unprovoked aggression. They rely 
on Virgil v. Walker, 280 Or 607, 572 P2d 314 (1977), and Duk 
Hwan Chung v. Fred Meyer, Inc., 276 Or 809, 556 P2d 683 
(1976). In Virgil, the Supreme Court held that the term 
"wilful" in that statute means "deliberately and inten
tionally." 280 Or at 611. In Chung, the Supreme Court held 
that the "mere removal of a safety switch" is not an act of 
wilful and unprovoked aggression. 276 Or at 813. 

It is clear that plaintiff has alleged the requisite 

Cite as 92 Or App 470 (1988) ; 477 

intent of the supervisor's conduct under Virgil and that his 
conduct was the direct cause of her harm. The question is 
whether the supervisor's acts constitute "aggression" within 
the meaning of the statute. Plaintiff stated that the supervisor 
engaged in a "wilful and wanton" course of conduct of sexual 
harassment "in the form of verbal and written sexual com
ments and innuendos designed to annoy, harass, intimidate 
and demean Plaintiff, such as explicit sexual and abusive lan
guage." "Aggression" is not defined in the statute; it has been 
defined as "an offensive action or procedure; especially]: a 
culpable unprovoked overt hostile attack." Webster's Third 
New International Dictionary 41 (1976). We doubt that the 
legislature intended to immunize conduct such as that alleged 
here, and we conclude that the facts are pleaded sufficient to 
constitute aggression within the meaning of the statute. 

Defendants' remaining contention is that the dis
crimination statute preempts the tort of intentional infliction 
of emotional distress. It does not. The common law tort claim 
is not precluded simply because defendant's conduct might 
also have violated a statute designed to protect against 
employment discrimination. Kofoid v. Woodard Hotels, Inc., 
78 Or App 283, 288, 716 P2d 771 (1986); Carsner v. 
Freightliner Corp., 69 Or App 666, 674, 688 P2d 398, rev den 
298 Or 334 (1984). 

Reversed and remanded. 

6 Defendants contend that plaintiff did not raise the issue of the applicability of 
ORS 656.018(3)(a) below. However, defendants raised ORS 656.018(3) as a defense in 
their reply to plaintiffs response to defendants' motion for summary judgment. 
Accordingly, the question is properly before us. 

-1403-



492 August 10, 1988 No. 454 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Charles H. Whiddon, Claimant. 

U N I T E D F O A M CORP. , 
Petitioner - Cross-Respondent, 

v. 
WHIDDON, 

Respondent - Cross-Petitioner, 
B E R T S E C H M O B I L et al, 

Respondents - Cross-Respondents. 

(WCB Nos. 85-14081; 85-14106; CA A46136) 

Judicial Review from Workers' Compensation Board. 
On petitioner - cross-respondent's Motion for Remand 

filed April 8,1988. 

Patric J . Doherty and E . Kimbark MacColl, Jr., Portland, 
for motion. 

Robert K . Udziela, and Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland, on respondent - cross-petitioner's response 
to motion. 

Darrell E . Bewley, Assistant Attorney General, and Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General, Salem, for respondents - cross-respondents. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Warren, Judge. 

P E R C U R I A M 

Motion denied. -
Cite as 92 Or App 492 (1988) 493 

P E R C U R I A M 
Petitioner has moved for a remand to the Workers' 

Compensation Board for consideration of new evidence. S A I F 
objects on the ground that the law does not provide for a 
remand. 

Before the effective date of Or Laws 1987, ch 844, § 
12(a), ORS 656.298(6) read: 

"The court may remand the case to the referee for further 
evidence taking, correction or other necessary action. How
ever, the court may hear additional evidence concerning dis
ability that was not obtainable at the time of hearing * * *." 

The 1987 act deleted that language and provided instead that 
"[rjeview shall be as provided in ORS 183.482(7) and (8)." 
Under the Administrative Procedures Act, remand for addi
tional evidence taking is provided for in O R S 183.482(5). 
However, there is no specific provision for such a remand 
under the amended version of ORS 656.298(6).1 Claimant sug-

1 The amended version of the statute applies to all petitions for judicial review 
filed after July 20, 1987. Armstrong u. Asten-Hill, 90 Or App 200, 205, 752 P2d 312 
(1988). This case was filed in November, 1987. 
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gests that, review of compensation cases now being governed 
by O R S 183.482(7) and (8), remand under ORS 183.482(5) 
should be allowed as part of that review scheme. However, the 
legislature eliminated a specific provision for remand and 
replaced it with only a specific reference to specific parts of the 
APA and without a reference to ORS 183.482(5). We conclude 
that the legislature intended only what it expressly said. 

Motion denied. 

494 August 10, 1988 No. 455 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
William B. Johnson, Claimant. 

JOHNSON, 
Petitioner, 

v. 
O R E G O N S T A T E U N I V E R S I T Y et al, 

Respondents. 
(WCB 85-05078; CA A46395) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 25, 1988. 

S. David Eves, Corvallis, argued the cause and filed the 
brief for petitioner. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

P E R C U R I A M 

Order modified to increase award to 40 percent permanent 
partial disability; affirmed as modified. 

Cite as 92 Or App 494 (1988) 495 

P E R C U R I A M 
Claimant seeks review of an order of the Workers' 

Compensation Board reversing the referee's decision that he 
is still entitled to benefits for permanent total disability and 
finding that he is not entitled to an increased award of 
unscheduled permanent partial disability. We affirm the 
Board, except to correct a mathematical error in the Board's 
award of permanent partial disability. We agree with the par
ties that the Board clearly intended to award claimant an 
additional 48 degrees or 15 percent permanent partial dis
ability, for a total award of 128 degrees or 40 percent perma
nent partial disability. 

Order modified to increase award to 40 percent per
manent partial disability; affirmed as modified. 
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508 August 17, 1988 No. 458 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

C H A V E Z , 
Appellant - Cross-Respondent, 

u.-
B O I S E C A S C A D E C O R P O R A T I O N , 

Respondent - Cross-Appellant 
(86-0774-J-2; CA A43559) 

Appeal from Circuit Court, Jackson County. 

L . L . Sawyer, Judge. 

Argued and submitted January 20,1988. 

Daniel C. Thorndike, Medford, argued the cause for 
appellant - cross-respondent. With him on the briefs was 
Blackhurst, Hornecker, Hassen & Brian, Medford. 

H. Scott Plouse, Medford, argued the cause and filed the 
brief for respondent - cross-appellant. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

W A R D E N , P. J . 

Reversed and remanded on appeal; affirmed on cross-
appeal. 

510 Chavez v. Boise Cascade Corporation 

W A R D E N , P. J . 

Plaintiff brought this action against his former 
employer, alleging that it had committed an unlawful employ
ment practice under O R S 659.415 by not reinstating him to 
his former position of employment after he had sustained an 
injury compensable under the Workers' Compensation Act. 
The trial court granted defendant's motion for summary judg
ment on the ground that a final order of the Workers' Com
pensation Board precluded plaintiff from relitigating the issue 
of his ability to return to his prior employment.1 Plaintiff 
appeals. Defendant cross-appeals, assigning as error the 
denial of its motion for an award of attorney fees. We reverse 
the summary judgment.2 

Plaintiff contends that the trial court erred in apply
ing the doctrine of collateral estoppel, which precludes a party 
from relitigating an issue that was actually litigated and deter
mined in a previous action, if the determination was essential 
to the decision in that action. North Clackamas School Dist. v. 
White, supra n 1, 305 Or at 53; State Farm Fire & Cos. v. 
Reuter, 299 Or 155,158, 700 P2d 236 (1985). Assuming that an 
administrative determination can be used as the basis for 

1 The trial court applied the doctrine commonly referred to as "collateral estop
pel." The term "issue preclusion" also applies. North Clackamas School Dist. v. White, 
305 Or 48, 50, 750 P2d 485, modified on other grounds, 305 Or 468, 752 P2d 1210 
(1988). 

2 Because we reverse the judgment for defendant, we need not address the issue of 
its entitlement to attorney fees. Therefore, we affirm on the cross-appeal. 
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collateral estoppel in a later civil judicial proceeding, but see 
Shannon v. Moffett, 43 Or App 723, 604 P2d 407 (1979), rev 
den 288 Or 701 (1980), we examine the issue necessarily 
decided in the workers' compensation proceeding. 

Plaintiff sustained a compensable low back injury 
while working for defendant in September, 1983. The sole 
issue in the workers' compensation proceeding was the extent 
of his permanent partial disability. ORS 656.214(5) provides, 
in pertinent part: 

"In all cases of injury resulting in permanent partial dis
ability * * * the criteria for rating of disability shall be the 
permanent loss of earning capacity due to the compensable 
injury. Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of general occupations, 

Cite as 92 Or App 508 (1988) 511 

taking into consideration such factors as age, education, 
impairment and adaptability to perform a given job." 

It follows that the only fact necessarily determined in the 
workers' compensation proceeding was that plaintiff s loss of 
"earning capacity" due to his compensable injury was 30 per
cent. The statement by the referee that plaintiff is not 
employable by defendant was not necessary to the determina
tion that plaintiff was 30 percent disabled. 

In this action, plaintiff contends that defendant vio
lated ORS 659.415, which provides, in pertinent part: 

"(1) A worker who has sustained a compensable injury 
shall be reinstated by the worker's employer to the worker's 
former position of employment upon demand for such rein
statement, provided that the position is available and the 
worker is not disabled from performing the duties of such 
position. If the former position is not available, the worker 
shall be reinstated, in any other position which is available 
and suitable. 

< < * * « * * 

"(3) Any violation of this section is an unlawful employ
ment practice." 

To determine the merits of plaintiffs claim, it will be neces
sary to decide whether plaintiffs former position is "avail
able"3 and, if it is, whether plaintiff is "disabled from 
performing the duties" of that position.4 Resolution of those 
issues was not essential to the determination of plaintiffs 
extent of permanent partial disability under ORS 656.214, 
because a finding that plaintiff is permanently partially dis
abled does not mean, necessarily, that he is totally unable to 
work. Edwards u. Emp. Div., 63 Or App 521, 525, 664 P2d 
1151, modified on other grounds 64 Or App 845, 669 P2d 1187 
(1983). On that basis, the trial court erred in concluding that 
the Workers' Compensation Board order precluded plaintiff 
from maintaining this action. 

Reversed and remanded on appeal; affirmed on cross-
appeal. 

3 To be "available," within the meaning of ORS 659.415, the former position must 
be "existing and vacant." Knapp v. City of North Bend, 304 Or 34, 37, 741 P2d 505 
(1987). 

4 Plaintiff did not allege in his complaint that his former position was unavailable 
and that defendant failed to reinstate him to another "available and suitable" position. 
See ORS 659.415(1). 

-1407-



566 August 17, 1988 No. 468 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

S P U R G E O N , 
Appellant, 

v. 
S T A Y T O N C A N N I N G C O M P A N Y 

C O O P E R A T I V E , INC. 
Respondent. 

(153,182; CA A42329) 

Appeal from Circuit Court, Marion County. 

Richard D. Barber, Judge. 

Argued and submitted October 28, 1987. 

Barbara J . Diamond, Portland, argued the cause for 
appellant. With her on the briefs were Henry H. Drummonds, 
Paul B. Gamson and Kulongoski, Durham, Drummonds & 
Colombo, Portland. 

David H. Wilson, Jr. , Portland, argued the cause for 
respondent. With him on the brief was Bullard, Korshoj, 
Smith & Jernstedt, P.C., Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J . 

Reversed and remanded. 
568 Spurgeon v. Stayton Canning Company 

NEWMAN, J . 

Plaintiff appeals a judgment for defendant, her for
mer employer, granted on the parties' cross motions for sum
mary judgment. Plaintiff sued for reinstatement and damages, 
claiming that defendant had unlawfully refused to reinstate 
her after she had recovered from a compensable injury, ORS 
659^415, and had discriminated against her because she had 
filed a workers' compensation claim. O R S 659.410. She 
assigns as errors that the court held that she was not entitled 
to reinstatement and that defendant did not discriminate 
against her and that it granted defendant's motion for sum
mary judgment and denied her motion for summary judgment. 
She challenges the court's findings: 

"[T]he discharge of plaintiff was due to her disobedience of 
a call-in rule, and there is no evidence that there was any 
illegal motive in so discharging her. There is no connection 
between her discharge, and the fact that she filed a worker's 
compensation claim. 

"There was no discrimination under the statute. 

"[T]he reinstatement statute is not operative to benefit 
plaintiff, inasmuch as she was discharged for reasons not con-

. nected with her injury or with her medical claim." 

We reverse. 

There is no dispute but that plaintiff sustained a 
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compensable injury and received workers' compensation ben
efits during a three-month period of disability. Defendant's 
employment rules required an employe to call in every week if 
she were absent due to an injury or other medical reason. The 
rules specified that, if an employe did not call in for a period of 
10 days, she would be deemed to have abandoned her right to 
return to work.1 Although plaintiff called in frequently before 
her doctor released her to return to work, she failed on one 
occasion to call in for more than 10 days and was discharged. 
Subsequently, her doctor released her for work, and she asked 

Cite as 92 Or App 566 (1988) 569 

defendant for reinstatement. Defendant refused, because she 
had been discharged. 

Plaintiff argues that she, not defendant, is entitled to 
summary judgment because, as a matter of law, defendant 
could not discharge her for her failure to comply with the call-
in requirement before her doctor had released her to return to 
work. First, she asserts that, as a matter of law, call-in rules 
for "pre-release" injured workers violate ORS 659.410 and 
O R S 659.415. She relies on OAR 839-06-130(2), which states: 

"At the time of the injured worker's demand for reinstate-
ment/reemployment, the injured worker's former job or a 
suitable alternative may not be available. When this occurs, 
the injured worker must follow the employer's non
discriminatory and written reporting policy which has been 
effectively made known to the employer's workforce and is 
practiced by the employer, until the employer offers the 
injured worker his/her former job or a suitable alternative. If 
the employer has no such reporting policy, the injured worker 
must inform the employer of any change in his/her address 
and telephone number within ten days of the change." 

She argues that, because the rule requires an employe to follow 
either the employer's reporting policy or one prescribed by the 
rule after having made demand for reinstatement, it prohibits 
an employer from requiring the worker to call in before being 
released to return to work. We disagree. The rule does not 
state that an employer cannot require injured workers to fol
low a call-in policy before being released for work. 

Moreover, O A R 839-06-150(2) specifies that an 
injured worker can lose reinstatement rights under O R S 
659.415 if: 

"(a) The employer discharges the worker for reasons not con
nected with the injury and for which others are or would be 
discharged, except as provided in subsections (3) (a) and (b) of 
this rule; 
« * » * » * 

"(d) The worker fails: 
<<•**** 

"(B) To follow the employer's reporting policy or, in the 
absence of such policy, these rules reporting policy [sic]." 

Both OAR 839-06-130(2) and OAR 839-06-150(2) recognize 
1 Employer's rule states: 
"Call the Personnel Office once every week to report your status. Call at the times 
established by your plant. If a period of ten (10) days elapses without you having 
contacted the designated company representative, then you will be considered to 
have abandoned your right to be returned to work." (Emphasis in original.) 
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an employer's right to establish a reporting policy for its 
employes, but the policy may not discriminate against injured 
workers. O R S 659.410. If the employer does not have an 
applicable policy, OAR 839-06-130(2) simply sets minimum 
standards that the worker must meet. 

Alternatively, plaintiff argues that, if defendant can 
enact a pre-release call-in policy, its policy is illegal as a mat
ter of law, because it is "unreasonable" and was not "tailored 
to impinge as little as possible on an employe's statutory right 
to reinstatement." She contends that an unreasonable rule 
contravenes legislative policy to return injured workers to the 
job. Neither ORS 659.410, ORS 659.415 nor any Oregon case 
requires that an employer's personnel policies meet a "reason
ableness" test. Rather, ORS 659.410 prohibits discriminatory 
treatment of injured workers.2 Likewise, an employer's obliga
tion to reinstate an injured worker does not depend on 
"reasonableness." If the worker recovers and demands rein
statement, the employer's obligation continues until the 
employe is reinstated or the right is otherwise extinguished. In 
a case where the worker has previously been terminated for 
failure to follow the employer's non-discriminatory call-in 
requirement, the worker is not entitled to reinstatement under 
ORS 659.415.3 OAR 839-06-150(2); see also Vaughn v. Pacific 
Northwest Bell Telephone, 289 Or 73, 611 P2d 281 (1980). 

Plaintiff also argues that she is entitled to summary 
judgment, because, as a matter of law, defendant's rule has an 
adverse impact on persons who have sustained on the job 
Cite as 92 Or App 566 (1988) 571 

injuries. A plaintiff may make a prima facie showing of dis
crimination by establishing that, regardless of the employer's 
motive or intent, an employer's facially neutral employment 
rule has the effect of screening out members of a protected 
class at a significantly higher rate than others. See OAR 839-
05-020. Plaintiff, however, has made no such showing here. 
She argues that defendant's call-in policy had an adverse 
impact on workers who had sustained compensable injuries, 
because 50 were discharged during 1983-84 for violation of the 
call-in rule, as compared to 15 employes on medical leave 
terminated during the same period for the same violation. By 
themselves, those facts do not show whether defendant termi
nated injured workers in a different proportion than others. 
Accordingly, the court did not err when it denied summary 
judgment to plaintiff. 

2 ORS 659.410 provides: 
"It is an unlawful employment practice for an employer to discriminate 

against a worker with respect to hire or tenure or any term or condition of 
employment because the worker has applied for benefits or invoked or utilized the 
procedures provided for in ORS 656.001 to 656.794 and 656.802 to 656.807, or of 
659.400 to 659.435 or has given testimony under the provisions of such sections." 
3 ORS 659.415 provides: 

"(1) A worker who has sustained a compensable injury shall be reinstated by 
the worker's employer to the worker's former position of employment upon 
demand for such reinstatement, provided that the position is available and the 
worker is not disabled from performing the duties of such position. If the former 
position is not available, the worker shall be reinstated in any other position 
which is available and suitable. A certificate by a duly licensed physician that the 
physician approves the worker's return to the worker's regular employment shall 
be prima facie evidence that the worker is able to perform such duties." 
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Plaintiff argues that, even if she is not entitled to 
summary judgment, defendant is not either, because there is a 
genuine issue of material fact whether she was disabled from 
calling in when required because of pain and depression that 
her medication caused. It is not disputed that she did not tell 
defendant, either at the time when it discharged her, when she 
was fully recovered and asked to be reinstated or at any inter
vening time, that she had been disabled from calling in. Noth
ing on the record shows that defendant had reason to know 
that plaintiff could not call in. 4 On this record, therefore, it is 
not material to the propriety of defendant's decision not to 
reinstate plaintiff whether she was disabled from calling in. 

Plaintiff also asserts that the court erred in granting 
defendant summary judgment, because there is a genuine 
issue of whether defendant's motive in discharging her was 
that she sustained a compensable injury. Defendant's motive 
in terminating plaintiff is material to her claim under ORS 
659.410. See Palmer v. Central Oregon Irrigation Dist., 91 Or 
App 132, 137, 754 P2d 601 (1988). She testified by deposition 
that a supervisor told her that 

"the [call-in] policy was set up to terminate people, that 90 
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percent that were on disability—10 percent were reviewed, 
and the others were to be terminated." 

She also testified that a clerical employe of defendant who had 
access to employe claims told her that "the policy was set up to 
terminate people when they are on disability." The clerical 
worker denied making that statement, and the supervisor 
denied that, when he spoke with plaintiff, he had told her that 
the purpose of the rule was to terminate injured employes. He 
suggested that plaintiff had misunderstood him and that he 
had merely told her that defendant terminated the great 
majority of workers who violated the call-in rule. Defendant 
also asserts that its rule is part of a comprehensive plan to 
return injured workers to the job as soon as possible and 
contends that the evidence offered by plaintiff is,not probative 
on the issue of motive. 

A factfinder could infer from the evidence a) that 
defendant enacted its rule to terminate injured workers, that 
plaintiff is an injured worker and a member of the class that 
ORS 659.410 protects and, on that basis, that defendant's 
motive was to terminate her because she had sustained a com
pensable injury; or b) that, regardless of defendant's reason 
for enacting its rule, it enforced it for the purpose of terminat
ing plaintiff because she was an injured worker.5 In any event, 
there is a genuine issue of fact as to defendant's motive in 
terminating plaintiff. An employer who terminates an 
employe for an unlawful reason cannot refuse the worker rein-

4 Plaintiff does not assert that she told defendant that she did not call in because 
she was disabled. She states that she told her doctor to call defendant, but she admits 
that she does not know if he called and she did not ask defendant's employes whether 
they had received his call. The doctor does not recall whether he made a telephone call. 
Defendant denies receiving any call from him. 

6 On remand, plaintiff is not limited to the evidence or inferences discussed here. 
She may present evidence that shows that defendant terminated her because she was 
an injured worker. Similarly, plaintiff is not limited on remand to the evidence which 
she produced in the summary judgment proceeding on any of the other issues in the 



statement on the basis that she has forfeited her rights under 
ORS 659.415. See Williams v. Waterway Terminals Co., 298 Or 
506,693 P2d 1290 (1985). Accordingly, the court erred when it 
awarded summary judgment to defendant. 

Reversed and remanded. 

No. 469 August 17, 1988 573 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Dawn White, Claimant. 

N O R T H C L A C K A M A S S C H O O L DIST. , 
Petitioner - Cross-Respondent, 

v. 
W H I T E , 

Respondent - Cross-Petitioner. 
(WCB 83-09151; CA A36411) 

On remand from the Oregon Supreme Court, North 
Clackamas School Dist. v. White, 305 Or 48, 750 P2d 485, 
modified 305 Or 468, 752 P2d 1210 (1988). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand May 27, 1988. 

Jerald P. Keene and Roberts, Reinisch & Klor, P.C. , Port
land for petitioner - cross-respondent. 

Donald E . Beer and Galton, Popick & Scott, Portland, for 
respondent - cross-petitioner. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M 

Affirmed. 

574 North Clackamas School Dist. v. White 

P E R C U R I A M 
This case is on remand from the Supreme Court for 

determination of whether insurer's denial of the need for fur
ther medical care for claimant's hip condition was proper. 
North Clackamas School Dist. v. White, 305 Or 48, 750 P2d 
485, modified 305 Or 468, 752 P2d 1210 (1988). In our previous 
opinion, 85 Or App 560, 737 P2d 649 (1987), we reversed the 
Workers' Compensation Board and held that claimant's medi
cal benefits claim was barred by res judicata. 

After de novo review of the record, we conclude that 
claimant's need for medical treatment for her hip condition is 
related to her industrial accident and is compensable. 

Affirmed. 
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No. 475 August 17, 1988 585 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Gabino 0. Orozco, Claimant. 

OROZCO, 
Petitioner, 

v. 
U&I G R O U P , INC., 

Respondent. 
(WCB 85-10736; CA A46716) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 18, 1988. 

Kenneth D. Peterson, Jr., Hermiston, argued the cause and 
filed the brief for petitioner. 

Janet Schroer, Portland, argued the cause for respondent. 
On the brief were Ridgway K. Foley, Jr., P.C., and Schwabe, 
Williamson & Wyatt, Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

P E R C U R I A M 

Reversed and remanded for reconsideration. Armstrong v. 
Asten-Hill, 90 Or App 200, 752 P2d 312 (1988). 
586 Orozco v. U&I Group, Inc. 

P E R C U R I A M 

The petition for review in this workers' compensation 
case was filed on December 4, 1987. We therefore review for 
substantial evidence. Armstrong v. Asten-Hill Co., 90 Or App 
200, 752 P2d 312 (1988). The referee's order and the Board's 
order, which affirmed it without comment, are not adequate 
for judicial review. Armstrong v. Asten-Hill Co., supra, 90 Or 
App at 205. 

Reversed and remanded for reconsideration. 

No. 477 August 17, 1988 589 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Harold Turner, Claimant. 

I N T E R N A T I O N A L P A P E R COMPANY, 
Petitioner, 

v. 
T U R N E R et al, 

Respondents. 
(WCB 83-09731; 84-02465; CA A39913) 

Judicial Review from Workers' Compensation Board. 
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On respondent SAIF's and respondent Bohemia, Inc.'s 
motion for reconsideration fded May 26, 1988, and petitioner 
International Paper's petition for review filed May 31, 1988. 
Former opinion filed May 11,1988, 91 Or App 91, 754 P2d 589. 

Linda DeVries Grimms, Assistant Attorney General, 
Salem, Dave Frohnmayer, Attorney General, and Virginia L . 
Linder, Solicitor General, Salem, for respondents on motion 
for reconsideration. 

Paul L . Roess, Coos Bay, and Foss, Whitty & Roess, Coos 
Bay, for petitioner's petition for review. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

P E R C U R I A M 

Recons iderat ion on pet i t ion for review denied; 
respondent's motion for reconsideration allowed; opinion 
modified and adhered to as modified. 

590 International Paper Company v. Turner 

P E R C U R I A M 
International Paper Co. has filed a petition for review 

and S A I F and Bohemia, Inc., have filed a motion for recon
sideration of our opinion. 91 Or App 91, 754 P2d 589 (1988). 
We deny reconsideration on the petition. We allow recon
sideration on the motion for the purpose of modifying our 
opinion by expressly finding that claimant's present disability 
is due to an aggravation of a compensable injury which he 
suffered while he was employed by International Paper. The 
additional benefits due under our former opinion are payable 
by International Paper. 

Reconsideration on petition for review denied; 
motion for reconsideration allowed; opinion modified and 
adhered to as modified. 

594 August 24, 1988 No. 478 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Mary V. Scholl, Claimant. 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
C O R P O R A T I O N et al, 

Petitioners, 
v. 

S C H O L L , 
Respondent. 

(WCB.No. 84-13401; CA A42723) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 5, 1988. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for petitioner. With her on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 
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James L . Edmunson, Eugene, argued the cause for 
respondent. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

J O S E P H , C. J . 

Affirmed. 
596 SAIF v. Scholl 

J O S E P H , C. J . 

S A I F seeks review of an award of permanent total 
disability, arguing that, because claimant has some physical 
capacity, it was error for the Board to excuse her from the 
requirement that she seek work. We affirm. 

Claimant, age sixty-eight, worked in the 1930's as a 
seamstress and in the 1960's selling jewelry and household 
products. She had worked for employer for three years as a 
kitchen helper when she injured her back in 1978. Since that 
time she has not worked. The Board found: 

"Claimant is 68 years old with a 12th grade education. She 
has minimal work experience, a dull normal IQ and no trans
ferable skills. Every doctor who examined claimant expressed 
the opinion that she was totally disabled except Dr. Pasquesi, 
who rated her disability as moderate. Mr. McNaught, the 
vocational expert, testified that even assuming that Dr. Pas-
quesi's physical assessment of claimant was correct he would 
still conclude that claimant was unemployable. He further 
stated that considering claimant's impairment and the other 
vocational factors that it would be futile for her to look for 
work. Based on our review of the record, we disagree with the 
referee's conclusion that claimant was not motivated to return 
to work and find that it would have been futile for her to have 
sought employment." 

S A I F concedes that claimant is entitled to 100 per
cent unscheduled permanent disability, based on a combina
tion of physical, social and vocational factors. Nonetheless, it 
argues that a claimant who seeks odd-lot permanent total 
disability should never be excused from the requirement of 
ORS 656.206(3) to prove that reasonable efforts have been 
made to seek employment. Under the odd-lot doctrine, even 
though a disabled person may be capable of performing work 
of some kind, she may still be totally disabled due to a com
bination of medical and non-medical considerations. SAIF v. 
Simpson, 88 Or App 638, 641, 746 P2d 257 (1987), rev den 305 
Or 273 (1988); Welch v. Banister Pipeline, 70 Or App 699, 701, 
690 P2d 1080 (1984), rev den 298 Or 470 (1985). 

S A I F maintains that claimant actually retired from 
the work force and, for that reason, failed to seek employment. 
A claimant has the burden of proving that she is willing to 
seek regular gainful employment and that she has made 
Cite as 92 Or App 594 (1988) 597 

reasonable efforts to obtain such employment. O R S 
656.206(3). However, a claimant may be excused from that 
requirement if she can establish that the search would be 
futile. SAIF v. Simpson, supra; Madaras v. SAIF, 76 Or App 
207, 208, 707 P2d 1302 (1985). The Board held that it would 
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have been futile for claimant to have sought work. On de novo 
review, we agree that her physical incapacity in conjunction 
with her non-medical disabilities made a search futile. See 
Crumley v. Combustion Engineering, 92 Or App 439, P2d 

(1988). 

Affirmed. 

604 - August 24, 1988 No. 480 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Karen L . Hays, Claimant. 

N E W P O R T E L K S C L U B et al, 
Petitioners, 

v. 
HAYS, 

Respondent. 
(WCB 84-08586; CA A42910) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 21, 1987. 

Craig A. Staples, Portland, argued the cause for peti
tioners. With him on the brief was Roberts, Reinisch & Klor, 
P.C., Portland. 

Martin J . McKeown, Eugene, argued the cause and filed 
the brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Reversed; referee's order reinstated. 

606 Newport Elks Club v. Hays 

RICHARDSON, P. J . 

Employer seeks review of an order of the Workers' 
Compensation Board which reversed the referee's decision 
upholding employer's "backup denial." The issue is whether 
employer proved that claimant made a material misrepresen
tation that induced the initial acceptance of the claim. We 
conclude that it did and reverse. 

Claimant began working for employer as a bartender 
in 1980. On October 12, 1983, she filed a workers' compensa
tion claim, alleging that she had sustained an industrial injury 
about ten months earlier, in December, 1982. Employer 
accepted the claim on October 28, 1983. Beginning in 
December, 1983, claimant saw a variety of doctors regarding 
back and arm symptoms and other complaints. On July 24, 
1984, employer issued a partial denial for certain of the symp
toms and treatments, but said: 

"Your neck, upper back and left shoulder injuries, only, 
remain accepted." 
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Claimant continued receiving medical treatments for 
ailments, including her neck, back and arm. On December 20, 
1984, employer issued the "backup" denial that is at issue: 

"Recently there was a decision adopted by the Supreme Court 
which held that a denial could be retracted after 60 days had 
elapsed, if there was a showing of 'fraud, misrepresentation or 
other illegal activity.' Therefore, we are respectfully denying 
any further workers' compensation benefits in relation to your 
alleged December 15, 1982 injury, for the following factual, 
legal and other reasons listed below: 
" 'There was never any injury occurring to you on or about 
December 15, 1982, while in the employment of the Newport 
Elks.*" 

Claimant requested a hearing on the denial. The fac
tual issues litigated were whether the injury for which claim
ant sought benefits actually occurred and whether, if it did 
not, the claim itself was a misrepresentation that induced 
employer's acceptance and payment of benefits.. The referee 
found that the injury did not in fact occur and that claimant 
had given misleading information to several of the physicians 
whom she had consulted regarding the cause of her symptoms. 
The Board, reversing the referee, concluded: 
Cite as 92 Or App 604 (1988) 607 

"Accepting the Referee's findings of fact, including his assess
ment of the credibility of the witnesses, we conclude that the 
insurer has not established by a preponderance of the evi
dence that its acceptance was based upon fraud, misrepresen
tation or other illegal activity. The inconsistencies relied upon 
by the insurer to make its case arose in large part after the 
acceptance and could not have formed a basis for acceptance." 
(Emphasis in original.) 

The referee made explicit findings that claimant and the wit
nesses that she called regarding the occurrence of the injury 
were not credible. On de novo review of the record, we concur 
in the referee's findings. There is no need to detail the evi
dence or the findings of fact; suffice it to say that we also find 
that the injury did not happen. 

It follows that claimant's statements on the claim 
form and to her doctors that she sustained an injury were, at 
the least, misrepresentations of fact. In Ebbtide Enterprises v. 
Tucker, 303 Or 459, 738 P2d 194 (1987), the court held that, in 
order to support a backup denial, the employer or insurer must 
show that there was fraud or misrepresentation and that the 
acceptance decision could reasonably have been affected if the 
true facts had been known. The employer is not required to 
show that it in fact would have denied the claim with the 
correct information. 

The Board focused here on information contained in 
medical reports about examinations and treatments that 
occurred after employer's acceptance of the claim. That infor
mation, the Board concluded, came at a time and concerned 
events after the acceptance and therefore could not have mis
led the employer in making the decision. The misleading event 
or statement was the claim itself. The information which later 
came to light, in the form of inconsistent histories given by 
claimant to the various doctors, was one of the bases for estab
lishing the initial misstatement that an industrial injury had 
occurred. It requires no elaboration to conclude that 
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employer's acceptance could have been influenced by having 
the information that no industrial injury had occurred. 
Employer was entitled to issue the backup denial. 

The next issue is whether the claim, now in denied 
status, is compensable. Claimant also made a claim for elec
tive surgery to her lower back. Both of the claims are based on 
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the alleged injury which we have found did not occur; conse
quently, neither is compensable. 

Reversed; referee's order reinstated. 

622 August 24, 1988 No. 483 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of • 
Ellen Lankford, Claimant. 

L A N K F O R D , 
Petitioner - Cross-Respondent, 

v. 
C O M M O D O R E C O R P O R A T I O N et al, 

Respondents - Cross-Petitioners. 
(WCB 83-11629; CA A37173) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 2, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner - cross-respondent. With him on the brief were Karen 
M. Werner and Malagon & Moore, Eugene. 

Michael Bostwick, Portland, argued the cause for 
respondents - cross-petitioners. On the brief were Bradley R. 
Scheminske and Davis, Bostwick, Scheminske & Lyons, Port
land. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

W A R D E N , P. J . 

Reversed on petition and referee's award of permanent 
total disability benefits reinstated; affirmed on cross-petition. 
624 Lankford v. Commodore Corporation 

W A R D E N , P. J . 

In this workers' compensation case, claimant was 
awarded permanent total disability (PTD) benefits by a deter
mination order. Employer requested a hearing, contending 
that claimant's failure to seek employment as a respite care 
provider disqualified her from receiving P T D benefits under 
ORS 656.206(3). In a labor market survey made on behalf of 
employer by Columbia Rehabilitation Consultants, Inc. 
(CRC) , respite care is "defined as 'adult sitting,' designed to 
give the primary care giver an interval of rest or relief." The 
referee approved the P T D award, holding that the respite care 
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position was not gainful and suitable employment wi thin the 
meaning of ORS 656.206. Employer sought Board review. The 
Board held that claimant was not entitled to PTD benefits, 
because she unreasonably had refused to seek employment as 
a respite care provider. The Board then awarded her 100 per
cent unscheduled permanent partial disability benefits. She 
petitions for review of the Board order, seeking reinstatement 
of the referee's award of PTD benefits. On de novo review,1 we 
reverse the Board and reinstate the referee's award. 2 

The only issue presented is whether claimant 's 
failure to seek a respite care position disqualifies her f rom 
PTD status under ORS 656.206(3). Only CRC could identify 
any job which claimant ostensibly was capable of performing, 
and that was respite care. CRC found no other possible jobs or 
occupations for her, and employer apparently concedes that 
she is not otherwise employable. No other persons who evalu
ated her found any job or vocation for which she was qualified 
and physical ly able to p e r f o r m . I n September, 1981, 
Orthopedic Consultants was of the opinion that her "ability to 
work is decidedly l imited" and that i t would "be most diff icul t 
indeed to adjust this sixty-one year old woman to any gainful 
occupation, though at some time in the future an effort should 
be made." 

In Apr i l , 1982, Dr. MacClosky wrote that he did not 
Cite as 92 Or App 622 (1988) 625 

think "that rehabilitation at [claimant's] present age and dis
ability level is a realistic goal, and she is not particularly 
interested in i t . " In Apr i l , 1983, Dr. Medved, of the Callahan 
Center, found that "[t]he probability of f inding something 
that she can do or give her a direction is pretty n i l . I would 
th ink that she might be able to work in some special sheltered 
workshop." I n May, 1983, the Field Services Division of the 
Workers' Compensation Department concluded that "there is 
no work claimant can perform" and that "there are no areas 
where [claimant] could be gainfully employed." In June, 1984, 
vocational consultant Casebier wrote that she "could not 
identify any vocational goal wi th in [claimant's] physical l im
i tat ion." 

ORS 656.206(3) provides that a claimant seeking 
P T D benefits "must establish that [she] is wil l ing to seek 
regular gainful employment and that [she] has made reason
able efforts to obtain such employment." The Board, as noted, 
denied claimant P T D status, because she unreasonably had 
refused to seek work as a respite care provider. However, the 
record does not demonstrate that respite care work is available 
on a regular basis. Two employers included in CRC's labor 
market survey indicated that "on occasion" they need persons 
for simple respite care. Another indicated that i t had no posi
tions available, because i t lacked funding to expand its current 
program. Another employer in the survey required respite care 
workers to do light housekeeping and cooking, tasks that are 
beyond claimant's physical capabilities. 3 The response from 

1 Or Laws 1987, ch 884, § 12a, does not apply to this case, because the petition for 
review was filed on September 10, 1985. See Armstrong v. Asten-Hill Co., 90 Or App 
200, 205,752 P2d 312 (1988). 

2 Because we reinstate the referee's award of P T D benefits, employer's cross-
petition need not be addressed. We therefore affirm on the cross-petition. 

3 We disagree with the Board's finding that claimant currently performs those 
duties in caring for her ex-husband, because the record clearly indicates that she does 
not. -1419-



the other employer in the survey is ambiguous regarding the 
regularity of its respite care jobs. We therefore are not per
suaded that the work qualifies either as "regular" gainful 
employment wi th in the meaning of ORS 656.206(3), see Wiley 
v. SAIF, 11 Or App 486, 491, rev den 301 Or 77 (1986), or as 
permanent part-time work sufficient to avoid a f inding of 
PTD. See Pournelle v. SAIF, 70 Or App 56, 60, 687 P2d 1134 
(1984). That being so, claimant's failure to seek a respite care 
posi t ion does not disqual i fy her f r o m P T D status. See 
Crumley u. Combustion Engineering, 92 Or App 439, P2d 

(1988). 
Reversed on petition and referee's award of perma

nent total disability benefits reinstated; affirmed on cross-
petition. 

No. 484 August 24, 1988 627 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

ROBINSON, 
Appellant - Cross-Respondent, 

v. 
SCHOOL D I S T R I C T NO. 1 et al, 

Respondents - Cross-Appellants. 
(A8410-05856; CA A43410) 

Appeal f rom Circuit Court, Multnomah County. 

Cl i f ford B. Olsen, Judge. 

Argued and submitted March 29, 1988. 

Rober t K . Udziela , Po r t l and , argued the cause for 
appellant - cross-respondent. W i t h him on the briefs were 
Daniel C. Dziuba and Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland. 

James N . Westwood, Port land, argued the cause for 
respondents - cross-appellants. W i t h him on the brief were 
Jeffery B. Mil lner and Miller , Nash, Wiener, Hager & Car-
lsen, Portland. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

W A R D E N , P. J. 

Af f i rmed on appeal and on cross-appeal. 
Cite as 92 Or App 627 (1988) 629 

W A R D E N , P . J . 

Pla in t i f f alleges, inter alia, that defendants commit
ted an unlawful employment practice under ORS 659.420 and 
discriminated against her on the basis of her race, gender and 
handicap and in retaliation for f i l ing a workers' compensation 
claim. Defendants counterclaimed for attorney fees under 
ORS 659.121. After a t r ial to the court, judgment was entered 
in favor of defendants on p l a i n t i f f s claims. Defendants' claim 
for attorney fees was denied. P la in t i f f appeals and defendants 
cross-appeal. We af f i rm. 
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Plaint iff , now 38 years old, is a black woman who 
began working as a teacher for defendants in 1971. She has 
suffered f rom a degenerative condition in her hips since she 
was a child. By 1979, her hip condition had deteriorated to the 
point that a total left hip arthoplasty was required. In Febru
ary, 1980, and again in February, 1981, p la in t i f f was injured at 
work when she was run into by students. The injuries aggra
vated her hip condition, but she was able to continue teaching. 
She did, however, miss the last three weeks of the 1981 school 
year due to the injuries. 

Defendants assigned pla in t i f f as a "loaned executive" 
to the United Way from August to November, 1981. She then 
worked unt i l June, 1982, for defendants in a non-teaching 
position in which she helped create programs to assist stu
dents who were low achievers. No funding was available for 
that position beyond June, 1982. Pla int i f f then requested that 
defendants place her in another non-teaching position with no 
student contact. She filed this action in October, 1984, seeking 
damages for lost wages and benefits and for reinstatement 
wi th defendants. She was not, however, offered reemployment 
unt i l July, 1985, when a position in defendants' teacher sup
port center became available. Pla in t i f f worked in that position 
f rom October, 1985, unt i l June, 1986, when she began working 
for the Bonneville Power Administration, and in August she 
notified defendants that she was voluntarily resigning f rom 
the teacher support center position. 

We first address p l a in t i f f s claim brought under ORS 
659.420,1 which provides, in pertinent part: 

630 Robinson v. School District No. 1 

"(1) A worker who has sustained a compensable injury 
and is disabled from performing the duties of the worker's 
former regular employment shall, upon demand, be 
reemployed by the worker's employer at employment which is 
available and suitable. 

< < * * * * « 

"(4) Any violation of this section is an unlawful employ
ment practice." 

Subsection (1) unambiguously requires that, on demand of an 
injured employe, the employer must offer the employe a suit
able job when i t becomes available. Carney v. Guard Publish
ing Co., 48 Or App 147, 152, 616 P2d 548, modified on other 
grounds, 48 Or App 927, 630 P2d 867, rev den 290 Or 171 
(1980); see OAR 839-06-100 to 839-06-165. Here, i t is 
undisputed that p la in t i f f was disabled f rom performing the 
duties of her former teaching position, that she demanded 
reemployment wi th defendants in an available and suitable 
position and that defendants had positions that were avail
able. The issue presented is whether any of the available posi
tions were "suitable" wi thin the meaning of ORS 659.420. 

In enacting ORS 659.400 to ORS 659.435 (the Act) , 
"the legislature intended the fullest employment of handi
capped persons which is compatible w i th the reasonable 
demands of the job." Montgomery Ward v. Bureau of Labor, 

1 Plaintiffs race and gender discrimination claims lack merit and require no 
discussion. 



280 Or 163, 168, 570 P2d 76 (1977); see ORS 659.405.2 The 
legislature authorized the Bureau of Labor and Industries to 
establish rules interpreting the Act, ORS 659.103(l)(e); under 
that authority, the Bureau has promulgated OAR 839-06-145, 
which provides, in pertinent part: 

Cite as 92 Or App 627 (1988) 631 

"(1) ORS 659.415 and 659.420 require employers to rein-
state/reemploy the injured worker in work that is suitable. 
* * * In determining whether a particular job offer is suitable[,] 
the [Civil Rights] Division will consider the employer's size, 
diversity, nature and pattern of job openings and whether the 
injured worker is qualified to perform the job. Qualified 
means: 

"(a) The injured worker meets minimum standards used 
by the employer in filling a job(s); 

"(b) The injured worker has previously done the job in 
an acceptable manner; or 

"(c) The injured worker would be qualified for the job 
with the same training given a new hire in an entry level 
position; 

"(d) The Division will consider the injured worker 
qualified if he/she meets one of these provisions unless the 
employer can offer evidence to show that the worker is, in fact, 
not qualified." 

Although the term "suitable" is not a highly technical one 
requiring a high degree of deference to the Bureau's expertise, 
the rule does provide a practical interpretation of the stat
utory term. We find persuasive the Bureau's interpretation of 
the term. See Knapp v. City of North Bend, 304 Or 34, 41, 741 
P2d 505 (1987). 

On de novo review of the record, 3 Wincer v. Ind. Paper 
Stock Co., 48 Or App 859, 864, 618 P2d 15 (1980); ORS 
19.125(3), we find that the available jobs either required stu
dent contact, which pla in t i f f testified that she would not have 
accepted, or an advanced degree or certification beyond that 
held by plaint iff , so that p la in t i f f was not "qualified" under 
OAR 839-06-145(1). Furthermore, the testimony that those 
requirements generally could have been waived by defendants 
was not persuasive. For those reasons, we conclude that defen
dants had no "suitable" positions available to offer plaint i ff . 
Defendants therefore did not violate ORS 659.420, and we 
a f f i rm the judgment for defendants on that claim. 

The t r ia l court denied defendants' claim for attorney 
fees under ORS 659.121, which provides, in pertinent part: 

2 O R S 659.405 provides: 

"(1) It is declared to be the public policy of Oregon to guarantee handi
capped persons the fullest possible participation in the social and economic life of 
the state, to engage in remunerative employment, to use and enjoy places of public 
accomodation, resort or amusement, and to secure housing accomodations of their 
choice, without discrimination. 

"(2) The right to otherwise lawful employment without discrimination 
because of handicap where the reasonable demands of the position do not require 
such a distinction, and the right to use and enjoy places of public accomodation, 
resort or amusement, and to purchase or rental of property without discrimination 
because of handicap, are hereby recognized and declared to be the policy of the 
State of Oregon to protect these rights and O R S 659.400 to 659.435 shall be 
construed to effectuate such policy." 
3 The 1987 amendment to O R S 659.121(2), providing for trial by jury, does not 

apply to this case. See Or Laws 1987, ch 822, § 1. 
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632 Robinson v. School District No. 1 

"In any suit brought under this subsection, the court may 
allow the prevailing party costs and reasonable fees at trial 
and on appeal." 

In Payne v. American-Strevell, Inc., 65 Or App 265, 268, 670 
P2d 1065 (1983), we denied the defendant's petition for attor
ney fees brought under the same statute, because we did not 
f ind the p l a in t i f f s claims to be "frivolous, unreasonable or 
without foundation." We make the same finding here and 
af f i rm the tr ial court's denial of defendants' claim for attorney 
fees. On the same basis, we also deny defendants' request for 
attorney fees on appeal. 

Aff i rmed on appeal and on cross-appeal. 

No. 491 August 24, 1988 663 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wil l iam R. Rose, Claimant. 

CASCADE CORPORATION, 
Petitioner - Cross-Respondent, 

u. 
ROSE, 

Respondent - Cross-Petitioner, 
and 

CPP SECURITY SERVICE et al, 
Respondents. 

(WCB 84-12425, 84-09803; CA A41753) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 16, 1987. 

Jerald P. Keene, Portland, argued the cause for petitioner -
cross-respondent. W i t h h im on the briefs was Roberts, 
Reinisch & Klor, P.C., Portland. 

Robert K . Udziela , Po r t l and , argued the cause fo r 
respondent - cross-petitioner. W i t h him on the brief was 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 

Stephen R. Frank , Po r t l and , argued the cause for 
respondents. W i t h him on the briefs was Tooze, Marshall, 
Shenker, Holloway & Duden, Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed on petition and on cross-petition. 
Cite as 92 Or App 663 (1988) 665 

D E I T S , J . 

Cascade Corporation (Cascade) seeks review of a 
Workers ' Compensation Board order, issued in an ORS 
656.307 proceeding, holding i t responsible for claimant's 
aggravation claim. Claimant cross-petitions for review of the 
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Board's reversal of the referee's award of insurer-paid attor
ney fees. On de novo review, we af f i rm. 

I n A p r i l , 1982, claimant suffered a compensable 
injury to his right knee while employed by Cascade. His treat
ing physician, Dr. Wells, repeatedly advised that he undergo 
arthroscopic surgery, but Cascade denied the request for sur
gery. In June, : 1984, during a hearing on claimant's appeal 
f rom an order awarding him no permanent partial disability 
for his knee, Cascade withdrew its denial of the surgery. 
Claimant was awarded 20 percent permanent partial disability 
for his knee. 

In July, 1984, while employed by CPP Security Sys
tem, claimant again injured his right knee. He was treated by 
Dr. Kiest, an orthopedic surgeon, who recommended arthro
scopy, which is used as a diagnostic tool and for treatment. He 
performed the arthroscopy and a contemporaneous medial 
meniscectomy to repair a chronically torn medial meniscus. 
Both Kiest and Wells, who viewed a videotape of the pro
cedure, concluded that the 1984 in ju ry necessitated the 
arthroscopy for diagnosis but that the meniscectomy was 
related only to the condition which resulted f rom the 1982 
injury. Kiest noted that i t was "nearly cr iminal" that the 
arthroscopy had not been performed in 1982 at the time of 
claimant's earlier injury, because i t could have improved his 
chronic condition and lessened his degenerative problems. 
Both doctors agreed that the 1984 injury had caused bleeding 
and bruising but that i t was a separate injury which did not 
contribute to the degenerative condition of the knee. As 
explained by Kiest: 

" I t is rare that we can be as exact as I was in this. I f the 
cartilage tears occurred recently, and by that I'd mean within 
a six month period, of time, why the joint surfaces around the 
cartilage are not beat up. The cartilage hasn't been flipping 
back and forth and tearing up the joint surfaces, and all you 
will see will be torn cartilage itself * * *. The presence of frayed 
cartilage indicates that it has been there for some period of 

666 Cascade Corporation v. Rose 

time, and the presence of wearing on the joint surfaces indi
cates it's been there some period of time." 

CPP Security denied the claim on August 21, 1984, 
asserting that Cascade was the responsible employer. Cascade 
denied responsibility contending that claimant had suffered a 
new in jury , not an aggravation of his 1982 in jury . CPP 
Security subsequently amended its denial to accept the knee 
condition solely for the internal bleeding and bruising as a 
non-disabling injury. Claimant filed requests for hearing on 
each of the denials. On December 5, 1984, the Workers' Com
pensation Department, under ORS 656.307, ordered that 
claimant be paid compensation and directed that a hearing be 
held to determine responsibility for his knee condition and to 
resolve all the issues. 

The referee concluded that the 1982 and 1984 injuries 
were distinct enough that they could be segregated causally 
and for the purpose of assigning responsibility. Accordingly, 
he allocated to CPP Security responsibility for the 1984 
injury, including the arthroscopy as a diagnostic procedure, 
six weeks of temporary total disability compensation and any 
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permanent disability compensation resulting from that injury 
that might be assessed on claim closure. The referee held 
Cascade responsible for the meniscectomy, any temporary dis
ability compensation in excess of six weeks after July 21, 1984, 
and any permanent disability resulting from the aggravation 
that might be assessed on claim closure. He also awarded 
attorney fees of $750 from each insurer. The Board affirmed 
the referee's allocation of responsibility, rendered each attor
ney fee from $750 to $500 and reversed the portion of the order 
providing that the attorney fees were to be insurer-paid. 

Cascade argues that, before his 1984 injury, claim
ant's right knee had stabilized and that the new injury necessi
tated the surgery. Therefore, Cascade contends, the "last 
injurious exposure" rule should apply and the Board's appor
tionment of liability was improper. Under that rule, in a suc
cessive in jury context, i f an on-the-job injury at a prior 
employment and a second injury at a later employment each 
materially contribute to a disability, the later employer is 
liable. However, as explained in Boise Cascade Corp. u. Star-
buck, 296 Or 238, 675 P2d 1044 (1984): 
Cite as 92 Or App 663 (1988) 667 

"The last injurious exposure rule is not intended to trans
fer liability from an employer whose employment caused a 
disability to a later employer whose employment did not. 
Once a worker proves that the disability is work-related, he or 
she need not prove that any one employment caused the dis
ability. The rule accomplishes that and makes liable the last 
employer whose conditions of employment might have caused 
the disability. However, the rule does not prevent a worker 
from proving that an earlier employment caused the dis
ability; nor does it prevent an employer from proving that the 
claimant's disability was caused by a different employment or 
that the disability did not arise from any work-related injury." 

On de novo review, we f ind that claimant's 1984 
injury at CPP Security did not independently contribute to 
his chronic degenerative knee condition. Rather, the condi
tion resulted solely from his 1982 injury. The injuries are 
distinct enough that they can be segregated in terms of causa
t ion and responsibility. The Board properly apportioned 
responsibility for the two injuries. Accordingly, we a f f i rm the 
Board's order. 

Claimant cross-petitions for review of the Board's 
reversal of the referee's award of insurer-paid attorney fees, 
arguing that, before the ORS 656.307 order, his attorney pro
vided services directed at overturning the denials of compen
sation and, therefore, attorney fees should be insurer-paid 
under ORS 656.386, which provides, in pertinent part: 

"(1) In all cases involving accidental injuries where a 
claimant finally prevails in an appeal to the Court of Appeals 
or petition for review to the Supreme Court from an order or 
decision denying the claim for compensation, the court shall 
allow a reasonable attorney fee to the claimant's attorney. In 
such rejected cases where the claimant prevails finally in a 
hearing before the referee or in a review by the board itself, 
then the referee or board shall allow a reasonable attorney fee. 
Attorney fees provided for in this section shall be paid by the 
insurer or self-insured employer. 

"(2) In all other cases attorney fees shall continue to be 
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paid from the claimant's award of compensation except as 
otherwise provided in ORS 656.382." 

Attorney fees in workers' compensation cases may be 
awarded only , as authorized by statute. Forney v. Western 
States Plywood, 297 Or 628, 686 P2d 1027 (1984). In Petshow 
v. Farm Bureau Ins. Co., 76 Or App 563, 710 P2d 781 (1985), 
rev den 300 Or 722 (1986), we held that ORS 656.386(1) does 
not authorize attorney fees for a claimant in an ORS 656.307 
proceeding i f the claimant's participation is only nominal. 
Although claimant's attorney did initiate review of the claim 
denials and performed services important in obtaining an 
ORS 656.307 hearing, the statute does not authorize insurer-
paid attorney fees for those services, and claimant had no 
more than a nominal role at the hearing. 

Aff i rmed on petition and on cross-petition. 

No. 498 August 24, 1988 699 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Denise A. Kalakay, Claimant. 

K A L A K A Y , 
Petitioner, 

v. 
C I T Y OF EUGENE, 

Respondent. 

(WCB 86-08667; CA A46467) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 22, 1988. 

Roger Ousey, Eugene, argued the cause and filed the brief 
for petitioner. 

W i l l i a m H . Walters, Port land, argued the cause for 
respondent. W i t h him on the brief were Brian B. Doherty and 
Miller , Nash, Wiener, Hager & Carlsen, Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

PER C U R I A M 

Aff i rmed. 
700 Kalakay v. City of Eugene 

P E R C U R I A M 

In this workers' compensation case, employer issued 
a denial of compensability of psychotherapy for claimant on 
March 12, 1985. The denial was received by claimant's room
mate before March 25 at the correct address at the time for 
claimant and her roommate. Claimant did not personally 
receive the notice of denial. She filed a request for hearing on 
June 23, 1986, which the referee dismissed wi th prejudice 
because it was untimely filed. The Board affirmed the referee 
without comment, and claimant seeks review. We a f f i rm . 
Anderson u. EBI Companies, 79 Or App 345, 349, 718 P2d 
1383, rev den 301 Or 445 (1986). 

Aff i rmed. 
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No. 503 August 24, 1988 709 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
John W. Benninger, Claimant. 

B E N N I N G E R , 
Petitioner, 

v. , 
W E Y E R H A E U S E R COMPANY, 

Respondent. 
(WCB 86-12595; CA A46237) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 13, 1988. 

Karsten H . Rasmussen, Eugene, argued the cause for peti
tioner. W i t h him on the brief was Eveleen Henry, Eugene. 

Chess Trethewy, Salem, argued the cause for respondent. 
On the brief were Paul J. De Muniz, and Garrett, Seideman, 
Hemann, Robertson & De Muniz, P.C., Salem. 

Before Richardson, Presiding Judge, and Newman, Judge, 
and Riggs, Judge pro tempore. 

PER C U R I A M 

Reversed and remanded for reconsideration. 

710 Benninger v. Weyerhaeuser Company 

P E R C U R I A M 

I n this workers' compensation case, we review for 
substantial evidence. Armstrong v. Asten-Hill Co., 90 Or App 
200, 752 P2d312 (1988). 

The referee held, on the basis of detailed findings of 
fact, that claimant's lower back condition was compensable as 
a material worsening of a 1985 on-the-job injury. On de novo 
review, the Board reversed. The Board s order is inadequate 
for judicial review. Although the order concludes that claim
ant's condition is the result of an off-the-job injury, i t contains 
inadequate findings or explanation to support that conclu
sion. "When the Board reverses, adequate judicial review 
requires specific findings in the Board's opinion substantiat
ing its contrary conclusion." Johnston v. James River Corpo
ration, 91 Or App 721, 756 P2d 696 (1988). 

Reversed and remanded for reconsideration. 
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No. 504 September 7, 1988 1 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Gene M . Clarke, Claimant. 

C L A R K E , 
Petitioner, 

v. 
L I T T L E W LOGGING et al, 

Respondents. 
(WCB Nos. 85-14249 and 85-07940; CA A43590) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 11, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

E. Jay Perry, Eugene, argued the cause for respondents 
Li t t le W. Logging and Liberty Northwest Insurance Co. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents Blue Mountain Forest Prod
ucts and SAIF Corporation. W i t h him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General. 

Before Joseph, Chief Judge, and Van Hoomissen and 
Graber,* Judges. 

JOSEPH, C.J . 

Reversed and remanded wi th instructions to enter order 
holding Blue Mountain and SAIF responsible. 

* Graber, J . , vice Warden, P. J . 

Cite as 93 Or App 1 (1988) 3 

J O S E P H , C . J . 

Claimant seeks review of a Workers' Compensation 
Board order.which affirmed the referee's determination that 
claimant had suffered a new injury at his last employment, 
Li t t le W Logging (Lit t le) . The Board also found that the claim 
was untimely filed and denied benefits. Claimant contends 
that he has suffered an aggravation of a previous injury and 
that the previous employer, Blue Mountain Forest Products 
(Blue Mountain), is responsible. We agree with claimant and 
reverse. 

Claimant first compensably injured his back on June 
8, 1984, while logging for Blue Mountain. SAIF accepted the 
claim. He returned to work briefly in July, 1984, but stopped 
because of pain. Dr. White, claimant's treating physician, 
stated that he could not return to his former occupation. He 
was not found to be medically stationary unt i l October, 1984, 
when he was examined by Orthopaedic Consultants. He 
received an award of five percent unscheduled permanent par
t ial disability, which was later increased to twelve and one-
half percent. Af ter the original injury, claimant received con-
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tinuous medical treatment, except for two months just before 
a June 26, 1985, visit to a chiropractor. He experienced no 
problems while working as a choker setter for two days in 
March or Apr i l , 1985. 

Claimant did not work again unt i l he began choker 
setting for Li t t le . He had worked two to three hours when he 
slipped off a log and "jammed" his knee. He returned to work 
after the knee improved, but then his back became painful. He 
told his supervisor that he felt unable to continue working. He 
saw a chiropractor, Dr. Paradis, that day. Paradis stated that 
claimant's condition was the same one that he had treated 
before and that the incident at Li t t le had contributed to and 
aggravated the symptoms o f his low back p rob lem. 
Orthopaedic Consultants examined claimant and found that 
he had suffered a symptomatic aggravation without any objec
tive worsening of his back problem. 

Claimant contends that he suffered an aggravation of 
his back injury and that SAIF, as the carrier for Blue Moun
tain, should compensate him. Further, he contends that, i f he 
suffered a new injury at Li t t le , his claim was filed timely, 
because he gave notice of the incident to his supervisor. Blue 

4 Clarke v. Little W Logging 

Mountain argues that Li t t le would be liable for a new injury i f 
the claim had been filed in a timely manner. Li t t le claims that 
Blue Mountain is responsible, because there is no evidence, 
except for claimant's testimony, that the fal l at Li t t le occurred 
and, even i f i t did, i t did not independently contribute to a 
worsening of claimant's condition. 

Although no one saw claimant fal l , the referee found 
claimant's testimony, together wi th Paradis' conclusion that 
something had worsened claimant's symptoms, sufficient to 
prove that the Li t t le incident had occurred. The referee found 
claimant credible, and we defer to that f inding. Hauice v. 
SAIF, 80 Or App 448, 452, 722 P2d 742 (1986). 

The next question is whether the fa l l independently 
and materially contributed to a worsening of claimant's dis
ability, which would constitute a new injury. Because we f ind 
that i t did not, we need not discuss whether his new injury 
claim was filed in a timely manner. 

After claimant first injured his back, he received chi
ropractic treatments unt i l two months before the 1985 inci
dent. He continued to have back pain after the 1984 claim was 
closed. Both Orthopaedic Consultants and Paradis stated that 
they thought that claimant had suffered an "aggravation" of 
the back condition. There is no evidence, however, that claim
ant's work at Li t t le , including the fal l , contributed indepen
dently to a worsening of his disabil i ty. Therefore, Blue 
Mountain remains the responsible employer. SAIF v. Phipps, 
85 Or App 436, 438, 737 P2d 131 (1987); Hensel Phelps Const, 
v. Mirich, 81 Or App 290, 294, 724 P2d 919 (1986). 

Reversed and remanded with instructions to enter an 
order holding Blue Mountain and SAIF responsible. 
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38 September 7, 1988 No. 511 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Lawrence W. Miller , Claimant. 

L I B E R T Y N O R T H W E S T INSURANCE CORP., 
Petitioner, 

v. 
M I L L E R et al, 
Respondents. 

(WCB 86-09172, 86-09651; CA A46110) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 24, 1988. 

Phil l ip Nyburg, Roseburg, argued the cause and filed the 
brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent SAIF Corporation. W i t h him 
on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 

Elton T. Lafky, Salem, waived appearance for respondent 
Miller . 

Before Warden, Presiding Judge, and Deits and Graber, 
Judges. 

GRABER, J. 

Reversed and remanded for reconsideration. 

Warden, P. J., dissenting. 
40 Liberty Northwest Insrance v. Miller 

G R A B E R , J . 

Liberty Northwest Insurance Corp. (Liberty) seeks 
review'of an order of the Workers' Compensation Board that 
affirmed the referee's order. That order directed Liberty to 
accept, and approved SAIF's denial of, the claim. The sole 
issue is responsibility. On review for substantial evidence and 
errors of law, ORS 656.298(6), we reverse and remand. 

On June 14, 1983, claimant compensably1 injured his 
back while working for Bohemia, Inc., which was then insured 
by SAIF. He was off work for a short time. He returned to his 
job in February, 1984, but experienced more pain and missed 
more time from work. His back was treated conservatively and 
showed some improvement . L ibe r ty replaced S A I F as 
Bohemia's insurer on July 1, 1984. In July, 1985, claimant 
returned to work for Bohemia, but the pain in his back gradu
ally increased. I t was bothering him so much by February 23, 
1986, that he could no longer continue working. 

Claimant filed a new claim, which both SAIF and 
Liberty denied, even though both insurers agreed that the 
claim was compensable. The referee and the Board concluded 

1 The parties, the referee, and the Board appear to agree, but do not explicitly 
state, that the 1983 injury was compensable. 
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that Liberty was responsible. Liberty argues on review that 
the referee and the Board failed to apply the correct legal 
analysis. We agree. 

Liberty is responsible only i f claimant's employment 
after July 1,1984, independently contributed to a worsening of 
his condition. Boise Cascade Corp. v. Starbuck, 296 Or 238, 
244, 675 P2d 1044 (1984); Hensel Phelps Const, v. Mirich, 81 
Or App 290, 294, 724 P2d 919 (1986). Here, however, the 
referee and the Board applied only the second part of the test, 
that is, whether there was a worsening of the claimant's 
underlying back condition. 2 Accordingly, we remand to the 

Cite as 93 Or App 38 (1988) 41 

Board for application of the correct legal standard. See ORS 
656.298(6); ORS 183.482(8). 

Reversed and remanded for reconsideration. 

W A R D E N , J . , dissenting. 
The ma jo r i t y opin ion correctly states the two 

requirements necessary to finding that Liberty is the respon
sible carrier: " i f claimant's employment after July 1, 1984, 
independently contributed to a worsening of his condition." 
93 Or App at 40. The majority then asserts, however, that 
neither the referee nor the Board considered the first require
ment. The record indicates otherwise. 

The February 13, 1987, referee's opinion held that 
claimant's underlying condition had worsened since July 1, 
1984; that was based on medical reports from Dr. Warner. The 
referee states that he places more weight on Warner's opinion 
than on other medical testimony, because Warner is claim
ant's t reat ing physician. His f indings of fact also quote 
Warner: 

"There can be no question that since July 1984, his work 
subsequent to that time has indeed significantly contributed 
to his underlying condition and his current need for treatment 
and current time loss. He was performing job duties that were, 
in my opinion, beyond his ability recently in an effort to stay 
employed. There can be no question that these job duties have 
worsened his underlying condition." 

Quotation of Warner's statements on worsening 
makes l i t t le sense unless he also adopted Warner's quoted 
opinion on causation. His opinion suggests no alternate expla
nation, and he expressly relied on Warner's opinion. There
fore, 1 would conclude that the referee addressed both 
requirements and made adequate findings on both. I would 
a f f i rm the Board's affirmance of the referee, and I therefore 
dissent. 

2 The dissent points out, correctly, that the findings of fact that the referee made 
and that the Board adopted would support a conclusion that claimant's employment 
after July 1, 1984, independently contributed to his condition. Neither the Board nor 
the referee, however, actually drew any conclusion about independent contribution 
from those findings or articulated any reasons why they would support such a conclu
sion. See McCann v. OLCC, 27 Or App 487, 503, 556 P2d 973, rev den (1977). That 
being so, the order is deficient, because we are not free to supply necessary conclusions 
that the Board has failed to make. Armstrong v. Asten-Hill Co., 90 Or App 200, 752 
P2d 312 (1988). 
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52 September 7, 1988 No. 514 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Ernest E. Thompson, Claimant. 

T H O M P S O N , 
. • Petitioner, 

u. 
W E Y E R H A E U S E R COMPANY, 

Respondent. 
(WCB 85-07828; CA A44762) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted May 16, 1988. 

Michael R. Stebbins, Nor th Bend, argued the cause for 
petitioner. W i t h him on the brief was Hayner, Stebbins & 
Coffey, Nor th Bend. 

Paul L . Roess, Portland, argued the cause for respondent. 
W i t h him on the brief was Acker, Underwood & Smith, Port
land. : 

Before Warden, Presiding Judge, and Graber, Judge, and 
Riggs, Judge pro tempore. 

RIGGS, J., pro tempore. 

Reversed in part and remanded to determine extent of 
disability; otherwise affirmed. 

54 Thompson v. Weyerhaeuser Company 

R I G G S , J . , pro tempore 

The issue in this workers' compensation case is the 
extent of claimant's left shoulder disability. The referee con
c luded t h a t c l a i m a n t had f a i l e d to prove t h a t his 
Weyerhaeuser employment had caused his present shoulder 
disability, because "his subsequent employment [with a differ
ent employer] contributed independently to his present shoul-
der .condition." 1 The Board affirmed the referee's order. On 
reconsideration, the Board explained that i t had not affirmed 
on the basis of responsibility, but on the basis that claimant 
had failed to prove that there was "a material causal connec
tion between his shoulder, disability and his compensable 
injury." We review de novo- and reverse in part..:l 

1 The parties argue about the applicability of Runft v. SAIF. 303 Or 493. 739 P2d 
12 (1987), which was decided almost a year after the referee rendered his opinion and 
order in this case. In Runft. the court held that an employer's failure to involve a later 
employer prevents the former employer from using the last injurious exposure rule to 
avoid responsibility for a compensable injury. 303 Or at 504. Here, however, the issue 
is the extent of an accepted claim, rather than responsibility. Presumably for that 
reason, neither claimant nor Weyerhaeuser joined a later employer to the proceedings. 
Runft is simply inapposite. 

- The petition for review in this case was filed on June 29, 1987. See Armstrong v. 
Asten-Hill Co.. 90 Or App 200, 205, 752 P2d 312 (1988). 

: l The Board also affirmed the referee's award of 15 per cent unscheduled low back 
disability. We affirm that portion of the order without discussion. 

4 Due to a series of events not relevant to our decision, the hearing concerning the 
extent of claimant's shoulder disability did not take place until February, 1986. 
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Claimant sustained injuries to his left shoulder, low 
back and l e f t knee in A p r i l , 1980, whi le work ing for 
Weyerhaeuser. Those injuries were expressly accepted as 
compensable.4 In early May, 1980, he saw Dr. Freudenberg, an 
orthopedist , complain ing of pain in the l e f t shoulder, 
especially in the anterior aspect. Freudenberg diagnosed 
bicipital tendinitis. He continued to treat claimant for his 
knee injury, but made no mention of the shoulder injury after 
a chart note dated May 19. 

Claimant later saw Dr. Matteri , another orthopedist, 
and Dr. Bert, also an orthopedist, for knee and back problems. 
No mention was made of the left shoulder in the medical notes 
unt i l May 22, 1984, when Matteri noted that claimant had 
complained about pain around the medial aspect of the 
scapula and tingling in two fingers. Matteri administered a 

Cite as 93 Or App 52 (1988) 55 

steroid on that date. His notes say that the shoulder problem 
"dates back to [claimant's] 1980 accident." 

Claimant next sought treatment for his shoulder on 
October 23 and November 12, 1984, f rom Dr. Hearne, an 
internist. His chart notes indicate that claimant injured the 
shoulder in an industrial accident in Apr i l , 1984, and that later 
he had been seen by an orthopedist in Eugene. He diagnosed 
"[l]eft trapezius muscle pain, etiology unclear." He saw claim
ant again on August 20,1985, when claimant was experiencing 
" le f t paracervical pain wi th radiation to the shoulder." He 
referred claimant to Dr. Bernstein, a neurologist, for further 
evaluation, noting that the symptoms were "suggestive of 
nerve root damage."5 

In a letter to Hearne dated August 26, Bernstein 
noted that claimant's history was "complex," but cited only 
the Apr i l , 1980, injury. He diagnosed "[p]robable shoulder 
strain wi th a 'functional ' thoracic outlet syndrome." Claimant 
saw Bernstein two more times in 1985. Bernstein testified by 
deposition that he believes that there is a causal connection 
between the 1980 injury and claimant's present shoulder prob
lems. He also answered "yes," in wri t ing, to the question 
whether claimant's physical limitations in 1986, including 
limitations on the use of his arms, were a result of the 1980 low 
back and shoulder injury to claimant's. 

As noted, the Board found that claimant had failed to 
prove that his compensable injury at Weyerhaeuser caused his 
present shoulder disability. Employer argues that later work 
exposures are the cause. Although the question is close, we 
disagree with the Board and with employer 6 and find that 

5 Hearne later wrote that he could not remember the specifics of claimant's case 
and that the 1984 date in his chart notes may be a typographical error. He then 
suggested that Bernstein's records would likely be more accurate than his, because 
Bernstein performed a more comprehensive evaluation. Claimant testified that he was 
not employed in April and May, 1984. The referee expressly found that claimant was 
not injured in 1984, the Board affirmed, and we agree. We find that "1984" was a 
typographical error for "1980" in Hearne's chart. 

6 The time of events does not support employer as nicely as its argument would 
suggest. Claimant worked as a roustabout for a few months in late 1983; he reported no 
shoulder problems related to that work. His visit to Matteri, in which he complained of 
"some trouble with his left shoulder," came over six months after the end of the 
"roustabout" work. Claimant's work welding tailgates did not begin until several 
weeks after the complaint to Matteri. Thus, neither exposure excludes the 1980 injury 
as a material contributing cause of claimant's present shoulder disability. 
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56 Thompson v. Weyerhaeuser Company 

claimant's 1980 injury is a material contributing cause of his 
present shoulder disability. ORS 656.214(5); Destael v. Nicolai 
Co., 80 Or App 596, 600, 723 P2d 348 (1986). 

Reversed in part and remanded to determine the 
extent of disability; otherwise affirmed. 

No. 525 September 14, 1988 103 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Tony Fazzolari, Claimant. 

FAZZOLARI, 
Petitioner, 

v. 
U N I T E D BEER DISTRIBUTORS et al, 

Respondents. 

(WCB 85-16090; CA A45497) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted Apr i l 1, 1988. 

On petitioner's petition for reconsideration filed June 29, 
1988. Remanded for proceedings not inconsistent with this 
opinion June 22, 1988, 91 Or App 592. 

Randy G. Rice, Portland, for petition. 

Before Buttler, Presiding Judge, and Warren and Rossman 
Judges. 

W A R R E N , J. 

Reconsideration allowed; former opinion adhered to. 

Cite as 93 Or App 103 (1988) 105 

W A R R E N , J . 

Employer petitions for review of our opinion in 
Fazzolari v. United Beer Distributors, 91 Or App 592, 757 P2d 
857 (1988). We treat the petition as a petition for reconsidera
t ion, ORAP 10.10, and allow reconsideration for the purpose 
of amplifying our opinion. Employer contends that we incor
rectly stated that claimant did not return to work unti l after 
August 12, 1985, when, in fact, he returned to work immedi
ately after he was released for work on March 22, 1985. We 
reviewed this matter under ORS 656.298(6) only for substan
tial evidence. Although there is some evidence to suggest that 
claimant returned to work when he was released for work in 
March, 1985, there is also evidence to support the referee's 
f inding, which the Board affirmed, that claimant did not 
return to work unt i l after August 12, 1985. We therefore 
adhere to our former opinion. 

Reconsideration allowed; former opinion adhered to. 
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168 September 14, 1988 No. 534 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Lor i G. Finch, Claimant. 

F I N C H , 
Petitioner, 

v. 
S T A Y T O N C A N N I N G CO., et al, 

Respondents. 
(WCB No. 83-03809, 85-00155 

& 85-13714; CA A42313) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 23, 1987. 

Edward J. Harr i , Albany, argued the cause for petitioner. 
On the brief were J. David Kryger and Emmons, Kyle, Kropp, 
Kryger & Alexander, P.C., Albany. 

Patr ic J. Doher ty , Por t l and , argued the cause for 
respondent Stayton Canning Co. W i t h him on the brief was 
Rankin, VavRosky, Doherty, MacColl & Mersereau, Port
land. 

Allan M . Muir , Portland, argued the cause for respondent 
Dave's U.S. Gas. W i t h him on the brief were Christopher B. 
Rounds, Ridgeway K. Foley, Jr., P.C., and Schwabe, Wi l l i am
son & Wyatt , Portland. 

No appearance for respondent American States Insurance. 

Je ra ld P. Keene, P o r t l a n d , argued the cause f o r 
respondents Tom's Auto Body and National Surety Corp. 
W i t h him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Reversed and remanded to Board wi th instructions to 
determine responsibility and penalties. 

170 Finch v. Stayton Canning Co. 

N E W M A N , J . 
Claimant seeks review of a Workers' Compensation 

Board order which affirmed the referee's order upholding the 
denials of compensability and refusing penalties for late 
denial by Tom's Auto Body (Tom's). The Board did not reach 
the issue of responsibility. We review de novo, hold the claim 
compensable and reverse and remand to the Board wi th 
instructions to determine the issues of responsibility and 
penalties. 

For 13 days in November, 1982, claimant worked at 
Stayton Canning Company (Stayton) as a seasonal employe 
peeling onions. After a few days of work, she developed a 
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continuing pain at the base of her left wrist. She did not report 
the.condition to her supervisor or seek medical attention then. 

In December, 1982, claimant began to work at Dave's 
US Gas (Dave's) as a service station attendant. Her left wrist 
pain continued, although it did not worsen. On February 1, 
1983, claimant consulted Dr. Ellison, who noted that "[s]he 
may have a lit t le ulnar nerve irr i tat ion," and encouraged her 
to continue with normal activities, including work. Claimant 
filed a workers' compensation claim against Stayton, which i t 
denied. 

Claimant continued to work for Dave's unt i l July, 
1983. For a short time thereafter, she did light clerical work at 
a feed store in California. She returned to Oregon and, in 
November, 1983, she began to work for Tom's, sanding and 
masking cars. Claimant continued to experience pain and 
returned to Ellison in December, 1983. He ordered electrical 
studies, which revealed some medial entrapment of the wrist. 
In January, 1984, he diagnosed her condition as left carpal 
tunnel syndrome. He felt that her condition was medically 
stationary and not disabling and did not recommend surgical 
treatment. 

In October, 1984, claimant f i led a compensation 
claim against Dave's. At its request, Dr. Steele examined 
claimant in November, 1984. He diagnosed mild carpal tunnel 
syndrome but stated that i t was medically stationary. He 
noted that the symptoms would probably recur i f she "goes 
back to doing vigorous work with her left hand and wrist." He 
did not believe that claimant's work at Dave's contributed to 
Cite as 93 Or App 168 (1988) 171 

her condition, which he believed was precipitated by her job 
peeling onions at Stayton. Dave's deryed the claim. 

The referee consolidated the claims against Stayton 
and Dave's and held an init ial hearing in June, 1985. At the 
employers' request, the referee continued the hearing for fur
ther evidence, principally to depose Ellison. Claimant then 
filed a claim against Tom's in July, 1985. Tom's denied it on 
December 17, 1985.. At Tom's request, Dr. Nathan examined 
claimant. He also diagnosed mild carpal tunnel syndrome. He 
did not recommend surgery. He concluded that claimant's 
condition was idiopathic and that the work actvities had not 
aggravated i t . 

The referee consolidated a l l three claims and 
reopened the hearing in February, 1986, to determine compen
sability. He held that claimant's carpal tunnel syndrome was 
work-related but not compensable, because claimant had not 
yet lost time from work or required medical treatment other 
than diagnostic services. He did not reach the responsibility 
issue. He also held that, because no compensation was due, 
Tom's owed no penalties for late denial. Ellison's deposition 
was introduced into the record. The referee wrote: 

" I accept as true the testimony of Dr. Ellison that carpal 
tunnel syndrome is in itself merely a group of symptoms. The 
symptoms themselves are the disease, and without the symp
toms there is no disease. * * * It is Dr. Ellison's opinion, with 
which I agree, that each symptomatic exposure permanently 
worsens the ability of. the median nerve to get through the 
carpal tunnel unobstructed. 
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" I t is Dr. Ellison's opinion, with which I agree, that ini
tially, the symptoms started at Stayton Canning and there
fore the disease started with work exposure at Stayton 
Canning. The symptoms increased at Dave's US Gas and 
therefore the disease worsened on a permanent basis, with the 
activity at Dave's US Gas. The symptoms further increased 
with the work exposure at Tom's Auto Body and thereby 
permanently worsened with the activity at Tom's Auto Body. 

"Even with those findings, I do not believe that the claim
ant has shown a compensable disease. There will be no com
pensable carpal tunnel disease until such time as the 
claimant's work activities (or off the job activites) cause the 
claimant's condition to worsen to the point where she should 

172 Finch v. Stayton Canning Co. 

be taken off work or where surgery would be advisable. This 
has not yet happened. 

" » * * * * 

"In order for this to be a 'compensable injury' it must 
require medical services. 

"While diagnostic services which are necessitated because 
of conditions which arise on the job * * * are medical services, 
all it does is entitle the claimant to have the diagnosis paid for 
by the employer. 

< . * * * » * 

"[T]he only thing claimant is entitled to is payment for 
diagnostic services. There is no indication these services were 
not paid for by the various employers." 

Claimant assigns as error that the Board affirmed the 
referee's ruling on compensability and penalties. She argues 
that, because she had shown that she had a work-related con
dition requiring medical services—either diagnostic or for 
treatment—she established a compensable claim. A l l three 
employers respond that claimant failed to prove the compen
sability of her claim, because i t required no medical treatment 
and, therefore, presented only the "potential for a claim." 
Dave's and Stayton, relying on Nathan's opinion, also con
tend that claimant failed to prove that her carpal tunnel syn
drome arose out of her employment. None of employers 
dispute the ruling of the referee that the symptoms are the 
disease. 

We agree with the Board that the medical evidence in 
this record—and i t is principally Ellison's extensive testi
mony—establishes that claimant's carpal tunnel syndrome 
was an occupational disease that her work at Stayton caused 
and that her employment both at Dave's and Tom's perma
nently worsened. We also f ind that her work was the major 
contributing cause of her disease. This case is unlike AMFAC, 
Inc. v. Ingram, 72 Or App 168, 694 P2d 1005 (1985), where the 
parties did not agree that the symptoms were the disease and 
the preponderance of the medical evidence established that 
the claimant had a pre-existing, asymptomatic carpal tunnel 
disease and that her work did not cause a worsening of that 
underlying condition. 
Cite as 93 Or App 168 (1988) 173 

The board erred, however, when i t held that claim-
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ant's occupational disease was not a compensable claim 
because i t required only diagnostic medical services. ORS 
656.005(8) (a) defines a compensable injury as "an accidental 
injury arising out of and in the course of employment requir
ing medical services or resulting in disability or death." As 
pertinent here, occupational diseases are considered " in ju 
ries." ORS 656.804; Runft v. SAIF, 303 Or 493,498, 739 P2d 12 
(1987) . The statute does not define "medical services." Former 
ORS 656.005(8)(a) makes no distinction between diagnosis 
and treatment. I f a claimant has symptoms and goes to a 
doctor, she ordinarily wants a diagnosis to learn what is wrong 
wi th her and what treatment, i f any, is appropriate, and she 
wants treatment for relief f rom the disease. That no treatment 
is available for an injury or disease does not mean that a 
claimant is not injured or sick. 

I n Brown v. SAIF, 79 Or App 205, 717 P2d 1289, rev 
den 301 Or 666 (1986), the claimant was concerned about his 
health because he was exposed to asbestos at work. We held 
that he did not establish that he had a disease or was injured. 
In Johnsen v. Hamilton Electric, 90 Or App 161, 751 P2d 246 
(1988) , we held that, although the claimant had been exposed 
to asbestos, he did not have asbestosis or any other disease. In 
both Brown and Johnsen, we refused to hold compensable the 
claims for diagnostic medical services. In Collins v. Hygenic 
Corp. of Oregon, 86 Or App 484, 739 P2d 1073 (1987), however, 
the medical services, although only diagnostic, were required, 
because the claimant had suffered an injury and was entitled 
to know how badly he was hurt and i f any treatment was 
appropriate. See also Brooks v. D and R Timber, 55 Or App 
688, 692, 639 P2d 700 (1982). Similarly here, the diagnostic 
medical services are compensable because, on this record, 
claimant suffers f rom an occupational disease—carpal tunnel 
syndrome—and the medical services are required to deter
mine what is wrong with her, even though no treatment is 
recommended. 

Moreover, the referee assumed that an employer had 
paid for the diagnostic medical services and erroneously sug
gested that, therefore, the claim was not compensable. The 
test of compensability is whether the disease arises out of 
claimant's employment and requires medical services. ORS 
656.802; former ORS 656.005(8)(a). To establish a compensa
ble claim, claimant was not required to prove that none of her 
employers had paid for the services. Her claim for carpal tun
nel syndrome is compensable. 

I t remains to be decided which employer is responsi
ble and, i f Tom's is responsible, whether i t is liable for penal
ties for late denial. The medical evidence establishes that the 
disease started at Stayton and that work activities at both 
Dave's and Tom's worsened the underlying condition. The 
last injurious exposure rule for an occupational disease is 
applicable. Tom's also asserts, however, that the claim against 
i t was untimely. Neither the referee nor the Board considered 
the issue of responsibility. Moreover, the Board's determina
tion that no penalties were due f rom Tom's was, in the first 
instance, based on the erroneous ruling that the claim was not 
compensable. 

Reversed and remanded to Board with instructions to 
determine responsibility and penalties. 
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No. 535 September 14, 1988 175 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Kathleen A. Overbey, Claimant. 

OVERBEY, 
Petitioner, 

v. 
KAISER H E A L T H P L A N , 

Respondent. 
(WCB 86-05492; CA A42980) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 22, 1988. 

Ralph E. Wiser, I I I , Portland, argued the cause for peti
tioner. W i t h h im on the brief was Kulongoski, Durham, 
Drummonds & Colombo, Portland. 

Cra ig E . Staples, P o r t l a n d , argued the cause fo r 
respondent. W i t h him on the brief was Roberts, Reinisch & 
Klor, P.C., Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed. 
Cite as 93 Or App 175 (1988) 177 

N E W M A N , J . 

Claimant seeks review of a Workers' Compensation 
Board order that her compensation for temporary total dis
ability ( T T D ) should be determined according to the par-
t i es" ' in ten t at the t ime of h i re ," former OAR 436-60-
020(4)(a), because at the time of her injury she was not "regu
larly employed" and had been employed less than four weeks. 
Claimant also assigns error to the Board's f inding that she was 
not entitled to penalties and attorney fees. We af f i rm. 

We review de novo. In October, 1985, claimant had an 
interview wi th Tomlinson, one of employer's supervisors, for 
an on-call radiology service clerk position. During the inter
view, claimant told Tomlinson that she was working 24 hours 
per week for Good Samaritan Hospital, but that, for financial 
reasons, she needed to work 40 hours per week. Tomlinson 
told claimant that, as a new employe in the on-call position, 
she would work 40 hours for two to three weeks during an 
orientation program but that he could riot assure her of any 
specific number of hours of work thereafter. He told her that, 
as an on-call employe, she could continue to work for Good 
Samaritan and refuse work that employer offered to her wi th 
out jeopardizing her position with employer. Tomlinson and 
claimant also discussed the availability of part-time employ
ment at other facilities of employer. Claimant believed that 
she could work a total of 40 hours per week at various 
employer facilities after she completed the orientation pro
gram, although Tomlinson did not promise her such work. 
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Claimant knew that she would have to apply to the supervisor 
at each facil i ty of employer to be hired at that facility. 

In November, 1985, Tomlinson offered claimant the 
on-call radiology service clerk position. She accepted and 
resigned f rom her job at Good Samaritan. Tomlinson became 
her supervisor. 

Claimant worked for five consecutive days during the 
first week of orientation. On the sixth day, she told employer 
that she had been injured on the fourth day of her employ
ment. Employer accepted the workers' compensation claim. 
To determine her T T D , i t applied former OAR 436-60-
020(4)(a), which provided: 

"The rate of compensation for workers employed with 
178 Qverbey v. Kaiser Health Plan 

unscheduled, irregular or no earnings shall be computed on 
the wages determined in the following manner: 

"(a) Employed on call basis: Use average weekly earnings 
for past 26 weeks, if available, unless periods of extended gaps 
exist, then use no less than last 4 weeks of employment to 
arrive at average. For workers employed less than 4 weeks use 
intent at time of hire as confirmed by employer and worker." 
(Emphasis supplied.) 

I t paid her T T D calculated on a 12-hour week, based on 
Tomlinson's estimate of the number of hours per week that 
claimant would work as an on-call employe after the orienta
tion period ended. Claimant objected and contended that her 
T T D should be calculated based on a 40-hour work week. 
Employer reevaluated the claim and, on June 9,1986, paid her 
T T D based on a re-estimate that she would work 16.15 hours 
per week, together wi th an amount to cover the difference for 
the period during which she had been underpaid. 

The referee found: 
"In this case claimant was regularly at work five days 

during the week in which she was injured. Her temporary total 
disability rate should be based upon her daily wage multiplied 
by five. To base the wage upon any other form of averages for 
other employees is not necessary and works to disadvantage 
claimant and flies in the face of the reality that she was 
regularly employed five days that week. 

" I find that payment to her at a lesser rate was patently 
unreasonable. A penalty will be assessed. 

" I t is not necessary for me to reach the argument of intent 
of the parties as to how much time claimant would work in the 
on-call position. However, a review of the testimony leads me 
to conclude that claimant clearly had the impression that she 
could work 40 hours per week in this capacity. She was not so 
dissuaded by the employer even though she informed them of 
her desires." 

The referee then ordered that employer pay T T D based on a 
40-hour work week f rom the inception of the claim un t i l 
closed. The referee also ordered that employer pay attorney 
fees and a penalty of 25% of the difference between the 
amounts that employer would have paid on the basis of a 40-
hour work week and the amounts actually paid. 

The Board reversed the referee's order. I t ruled that 
-1440- . 



Cite as 93 Or App 175 (1988) 179 

former OAR 436-60-020(4)(a) was applicable and tha t 
employer's method of calculating her compensation was 
reasonable under the circumstances. I t found that the intent 
of the parties "most closely resembles" that to which employer 
testified, namely, that i t "was to employ claimant first on a 40-
hour work week for a limited orientation period, and there
after on a schedule like that of other on-call employes, i.e., 
approximately 16 hours per week." I t found that the parties 
intended that claimant's employment would be irregular. I t 
recognized that claimant intended to work as many hours as 
possible but found that there was no evidence that she made 
arrangements wi th employer to work regularly 40 hours per 
week and that she knew that her hours would be irregular. I t 
did not order that employer pay penalties or attorney fees. 

Claimant argues that the Board's decision con
travenes ORS 656.210(2): 

"(a) For the purposes of this section, the weekly wage of 
workers shall be ascertained by multiplying the daily wage the 
worker was receiving at the time of the injury: 

"(A) By 3, if the worker was regularly employed not more 
than three days a week. 

"(B) By 4, if the worker was regularly employed four days 
a week. 

"(C) By 5, if the worker was regularly employed five days 
a week. 

"(D) By 6, if the worker was regularly employed six days a 
week. 

"(E) By 7, if the worker was regularly employed seven 
days a week. 

<>* * * * * 

"(c) As used in this subsection, 'regularly employed' 
means actual employment or availability for such employ
ment. For workers not regularly employed and for workers 
with no remuneration or whose remuneration is not based 
solely upon daily or weekly wages, the director, by rule, may 
prescribe methods for establishing the workers' weekly wage." 

She contends that ORS 656.210(2)(a)(C) applies to her, 
because she was "actually employed" and, therefore, "regu
larly employed" five days a week at the time of her injury. She 
argues that former OAR 436-60-020(4)(a), adopted pursuant 
180 Overbey v. Kaiser Health Plan 

to ORS 656.210(2)(c), applied only where the worker is not 
"regularly employed" within the meaning of that section. 

We f i n d t h a t , f o r t h e p u r p o s e s o f O R S 
656.210(2)(a)(C), claimant was not "regularly employed" five 
days a week. I n Newkirk v. Curry Good Samaritan Center, 90 
Or App 208, 210, 751 P2d 1121 (1988), we found that an on-
call employe injured during an orientation period was hired to 
work "irregular hours." We applied former OAR 436-60-020 to 
determine the claimant's T T D benefits. Here, as in Newkirk, 
the record shows that the parties intended that claimant's 
working hours would vary according to her availability and 
employer's needs. Accordingly, the Board did not err in f ind
ing that the parties intended that claimant's employment was 

-1441-



to be "irregular." Thus, the Board correctly concluded that 
former OAR 436-60-020(4)(a) applied and, because there is no 
dispute that claimant had been employed for less than four 
weeks, the parties' intent at the time of hire should govern the 
number of hours per week used to compute claimant's T T D . 1 

We agree w i t h the Board's f ind ing of what the parties 
intended at the time of hire. 

Claimant argues that the Board erred in deciding that 
she was not ent i t led to penalties and attorney fees for 
employer's "unreasonable computation of her time loss." ORS 
656.262(10) provides: 

" I f the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." 

Claimant, however, is not entitled to penalties or attorney 
fees. She does not contend that, i f we f ind that she was not 
"regularly employed" five days a week, we should compute her 
T T D based on something other than a 16.15-hour work week. 
She argues, however, that employer should pay a penalty and 
attorney fees for the period during which employer paid her at 
the 12 hour rate, because i t was a "guess" and, therefore, 
unreasonable. We disagree. The record reflects that Tomlin-
son made that estimate on the basis of his knowledge and 
experience in scheduling workers in that department for six 
years. We cannot say that i t was unreasonable under the 
circumstances. 

Aff i rmed. 

1 Not all employes who are designated as "on call" employes by their employers 
have "irregular" employment. In Saiville v. EBI Companies, 81 Or App 469, 472, 726 
P2d 394, rev den 302 Or 461 (1986), we found that the claimant, an on-call employe, 
was "regularly employed" five days a week. He had worked five of the six days 
following the time he was hired until he was injured. However, that claimant was not 
employed during an orientation period at the time of injury, and the employer did not 
show that the claimant would have worked fewer than five days per week had he 
remained on the job. 

188 September 14, 1988 No. 537 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
John D. Ellis, Claimant. 

ELLIS , 
Petitioner, 

v. 
M c C A L L I N S U L A T I O N et al, 

, Respondents. 
(WCB. 85-03981; CA A43948) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 13,1988. 

Karsten H . Rasmussen, Eugene, argued the cause for peti
tioner. Qn the brief was Steven C. Yates, Eugene. 
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Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 
190 Ellis v. McCall Insulation 

D E I T S , J . 

Claimant seeks review of a Workers' Compensation 
Board order which held that SAIF had issued a de facto denial 
of claimant's medical bills and that, therefore, the referee 
erred in ordering their payment. 

Claimant suffered a compensable back injury in 1979 
and was awarded 10 percent unscheduled disability in 1981. 
From the time of the injury, he received ongoing chiropractic 
care. SAIF paid for all of the treatments unti l January, 1985, 
when it paid for only t wo of eleven visits. In February, it paid 
for only two of t welve. After claimant changed chiropractors 
in July, 1985, no payments were made. SAIF never issued a 
formal denial and never advised claimant that the bills were 
no longer being paid. Claimant initiated this proceeding to 
require SAIF to pay the bills. SAIF defended by introducing 
evidence that the chiropractic treatments were not related to 
claimant's compensable injury. 

The referee stated that, i f the issues of the compen
sability and reasonableness of the medical services were 
before him, he would have ruled in SAIF's favor. However, he 
concluded that SAIF was obligated to pay the bills, because it 
had not properly denied responsibility for them. The Board 
reversed. It concluded that payment should not have been 
ordered because the continued treatments were not causally 
related to the injury and because SAIF had made a de facto 
denial. 

An insurer is liable for medical services resulting 
from a compensable injury. ORS 656.245(1). I f the insurer 
believes that the services are not reasonable and necessary, i t 
can deny benefits for them. However, under ORS 656.262(6),' 
t he claimant must be given written notice of a denial wi thin 60 
days after the employer has notice or knowledge of the claim, 
which in this instance would be the billing. Here, insurer did 
Cite as 93 Or App 188 (1988) 191 

not give writ ten notice of denial to claimant; i t simply refused 
to pay. 

Both parties agree that there is no authority that 
SAIF's refusal to pay for medical services was a de facto denial. 
Claimant argues that SAIF's failure properly to deny the b i l l -

i O R S tir>6.'2B'2((i) provides, in pari: 

"Written nut ire of accept;inee or denial of the claim shall be furnished to the 
claimant by the insurer or self- insured employer within fit) days after the employer 
has notice or knowledge of the claim. Fending acceptance or denial of a claim, 
compensat ion payable to a claimant does not include the costs of medical benefits 
or burial expenses. The insurer shall also furnish the employer a copy ol the notice 
of acceptance." I / M ^ 



ing requires that i t pay for the medical services. Even assum
ing that each of the.medical bills constituted a "claim," SAIF 
did not accept i t , and its failure to accept or deny is not an 
acceptance under Johnson v. Spectra Physics, 303 Or 49, 733 
P2d 1367 (1987), and Richmond v. SAIF, 85 Or App 444, 737 
P2d 135, 87 Or App 401, 742 P2d 677, rev den 304 Or 547 
(1987). On de novo review, we hold that the referee and Board 
properly concluded that claimant's continuing need for chi
ropractic services was not causally related to his compensable 
injury. 

Claimant also requests penalties and attorney fees for 
SAIF's delay in denying the claim. However, even i f the sub
mission of the medical bills constitutes a claim, and SAIF was 
required to give writ ten notice of acceptance or denial wi thin 
60 days under ORS 656.262(6), penalties can only be measured 
by "amounts then due." Hutchinson v. Lousiana-Pacific Corp., 
81 Or App 162, 724 P2d 894 (1986). In this case, there were no 
"amounts then due," because claimant's treatments were not 
related to his compensable injury. 

. ORS 656.262(10) allows the imposition of attorney 
fees i f an insurer unreasonably delays or unreasonably refuses 
to pay compensation. Mischel v. Portland General Electric, 89 
Or App 140, 747 P2d 410 (1987), rev den 305 Or 671 (1988). In 
the circumstances of this case, SAIF's refusal to pay and its 
delay were not unreasonable. See Poole v. SAIF, 69 Or App 
503,686 P2d 1063 (1984). 

Aff i rmed. 

192 September 14, 1988 No. 538 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Marvin C. Wright, Claimant. 

and 
In the Matter of the Complying Status of 

Theodore Bernards (dba Alderwood Homes), 
and Norman Bernards (dba Cascade Tractor 

and Implement Co.), Employers. 
BERNARDS, 

. dba Alderwood Homes, 
Petitioner, 

v. 
W R I G H T eta l , 

Respondents. • 
(WCB 85-00868, 85-05797, 

85-05798, 85-05799; CA A43730) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 8, 1988. 

Jerald P. Keene, Portland, argued the cause for petitioner 
Theodore Bernards. W i t h him on the brief was Roberts, 
Reinisch & Klor, P.C., Portland. 
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A l l a n M . M u i r , P o r t l a n d , waived appearance fo r 
respondents Cascade Tractor and Implement Co., and Mary
land Casualty Co. 

No appearance for respondent Norman Bernards. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 
194 Bernards v. Wright 

D E I T S , J . 

Petitioner seeks review of a Workers' Compensation 
Board order reversing a referee's decision which denied a 
claim for injuries sustained by claimant. On de novo review, we 
af f i rm. 1 

In August, 1984, petitioner asked claimant to assist 
him in painting the private residence of petitioner's brother, 
Norman Bernards, and the building that housed Bernards' 
business, Cascade Tractor and Implement Co. Claimant 
accepted the offer of work and petitioner agreed to pay claim
ant $8.00 per hour. 2 Petitioner provided all of the materials 
and equipment for the job, except that claimant used his 
pickup truck for transportation, including driving petitioner 
to the job site in the morning. He also used his own carpentry 
tools for the repair of a garage door on the residence. 

On August 24, 1984, they began work on the resi
dence. The next day, petitioner was unable to work on the 
project but instructed claimant to continue working on the 
Cascade Tractor building. They worked together on the Ber
nards' residence for the rest of the week. Claimant did not 
work for anyone else during that time. On August 27, 1984, 
claimant picked up petitioner in the morning. En route to the 
job site, they were involved in an automobile accident in which 
claimant was injured. Petitioner eventually paid claimant 
$232 for 29 hours of work, but did not withhold any amount 
for taxes or Social Security. 

Claimant filed claims for compensation wi th peti
tioner, petitioner's business, Alderwood Homes, Inc., Norman 
Bernards and Cascade Tractor. The referee denied all claims, 
concluding that no employer-employe relationship existed 
between claimant and any of the parties and that, in any 
event, he was not wi thin the course of his employment at the. 
time of injury. The Board reversed the referee's decision in 
part and held that claimant was an employe of petitioner and 
Cite as 93 Or App 192 (1988) 195 

was acting within the scope of his employment at the time of 
the accident.3 

' The petit ion for review in this case was filed on April 3, 1987, before the effective 
date of Or Laws 1987. ch 884. § 12a. 

-Claimant had worked with petitioner on similar projects in the past and had 
been paid on an hourly basis for that work. 

:l Claimant does not challenge the Board's dismissal of his claims against Aider-
wood Homes, Inc., Norman Bernards and Cascade Tractor and Implement Co. 
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Petitioner assigns as error the Board's conclusion 
that an employer-employe relationship existed between peti
tioner and claimant under ORS 656.027. Petitioner contends 
that claimant was an independent contractor rather than a 
subject worker. The principal factors showing employment 
are the direct right or exercise of control, the method of pay
ment, the furnishing of equipment and the right to terminate. 
1C Larson, Workers' Compensation Law 8-40, § 44.00 (1986). 
Right of control is often the most important factor. Woody v. 
Waibel, 276 Or 189, 554 P2d 492 (1976). Employe status exists 
when the objective factors indicate that the employer had the 
right.to control the details of the employe's work. 

In this case, the employer did control the details of 
the claimant's work. Petitioner could terminate claimant's 
employment at any time. He had control over where and when 
the work would be performed. Further, he paid claimant on an 
hourly basis and, except for the carpentry tools and pickup, all 
the equipment necessary for the work was provided by peti
tioner. Although there was conflicting evidence, we f ind that 
the evidence indicating employe status outweigh that indicat
ing that claimant was an independent contractor. 

Petitioner also argues that claimant comes within the 
exclusion from workers' compensation coverage for sole pro
prietors..ORS 656.027(7). He relies on claimant's tax records 
for 1983 and 1984, which indicate that he reported some of his 
income in those years as income generated by a sole pro
prietorship. However, we do not f ind the tax records dis
positive on the issue of claimant's status vis-a-vis petitioner 
for the work involved in this claim. Although his tax records 
indicate that some income generated in those years was profit 
f rom a sole proprietorship, the records also indicate that other 
income was in the form of wages, salaries and tips. Petitioner 
has failed to establish that the amounts he paid to claimant 
were reported by him as income from a sole proprietorship. 

Petitioner also assigns as error the Board's conclu
sion that claimant was not excluded from coverage by the 

196 • r ' Bernards v. Wright 

"going and coming" rule. Under that rule, an employe injured 
while going to or coming from his place of work is not wi th in 
the course of employment at the time of injury and is therefore 
excluded f rom workers' compensation coverage. Jenkins v. 
Tandy Corp, 86 Or App 133, 137, 738 P2d 985, rev den 304 Or 
279 (1987). An employe is generally not wi th in the rule i f he is 
compensated by the employer for "travel t ime." 4 Fenn v. Par
ker Construction Co., 6 Or App 412, 416, 487 P2d 894 (1971). 
We f ind that claimant was to be compensated for travel time 
en route to the job site. Accordingly, the injuries occurred 
during the course of his employment. 

Aff i rmed. 

4 Both petitioner and .laimant agree that claimant was to be compensated for 
some travel time. Claimant asserts that he was to be compensated for the time spent 
traveling to the job site; petitioner asserts that no firm agreement was reached on 
which travel direction claimant was to be compensated. Although the parties disagree 
over the direction, they agree that he was to be compensated in at least one direction. 
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134 July 6, 1988 No. 66 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

COOK, 
dba Gresham Health Center 

Nurse Practitioner Clinic, 
Petitioner on Review, 

v. 
WORKERS' C O M P E N S A T I O N D E P A R T M E N T , 

Respondent on Review. 
(WCD 6-1985; CA A38782; SC S34626) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted March 3, 1988. 

Vernon Cook, Gresham, argued the cause and filed the 
amended petition and supplement to amended petition on 
behalf of the Petitioner on Review. 

Jerome Lidz, Chief Civil Attorney, Salem, argued the cause 
on behalf of the Respondent on Review. 

G I L L E T T E , J. 

The decision of the Court of Appeals is reversed. The rule, 
OAR 436-10-050(4), is declared invalid to the extent set out in 
this opinion. 

Peterson, C. J., dissented and filed an opinion in which 
Jones, J., joined. 

* Judicial review from Workers' Compensation Department. 85 Or App 219, 736 
P2d 230, 87 Or App 486, 742 P2d 714 (1987). 

136 Cook v. Workers' Compensation Department 

G I L L E T T E , J . 
Petitioner brought an original proceeding in the 

Court of Appeals challenging the validity of an administrative 
rule promulgated by the Workers' Compensation Department 
(the department). 1 The rule limits the circumstances under 
which an insurer or a self-insured employer may be required to 

1 O R S 183.400 provides, in part: 

"(1) The validity of any rule may be determined upon a petition by any 
person to the Court of Appeals in the manner provided for review of orders in 
contested cases. The court shall have jurisdiction to review the validity of the rule 
whether or not the petitioner has first requested the agency to pass upon the 
validity of the rule in question, but not when the petitioner is a party to an order or 
a contested case in which the validity of the rule may be determined by a court. 

" • * • * * 

"(3) Judicial review of a rule shall be limited to an examination of: 

"(a) The rule under review; 

"(b) The statutory provisions authorizing the rule; and 

"(c) Copies of all documents necessary to demonstrate compliance with 
applicable rulemaking procedures. 

"(4) The court shall declare the rule invalid only if it finds that the rule: 

"(a) Violates constitutional provisions; 

"(b) Exceeds the statutory authority of the agency; or 

"(c) Was adopted without compliance with applicable rulemaking pro
cedures." 
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reimburse a nurse practitioner 2 who provides medical services 
relating to a compensable illness or injury. OAR 436-10-
050(4). 3 Petitioner argues that a nurse practitioner is a "doc-

Cite as 306 Or 134 (1988) 137 

tor or physician" as those terms are defined by statute and 
that the department exceeded its authority in restricting reim
bursement for nurse practitioners. Alternatively, she argues 
that the challenged rule violates Article I , section 20, of the 
Oregon Constitution and the Fourteenth Amendment to the 
United States Constitution, because i t unreasonably differ
ent iates between nurse p rac t i t i one r s and physic ian 's 
assistants by imposing fewer restrictions on a physician's 
assistant's eligibility for reimbursement. We agree wi th the 
first argument. 

The Court of Appeals init ially upheld the rule wi th
out opinion. Cook v. Workers' Compensation Department 85 
Or App 219, 736 P2d 230 (1987). On reconsideration, the court 
withdrew its decision because "[a] challenge to an admin
istrative rule in this court is an original proceeding, and our 
determination of the rule's validity should, generally, be by 
writ ten opinion." Cook v. Workers' Compensation Department 
87 Or App 486, 487, 742 P2d 714 (1987). The court again 
upheld the challenged rule, stating that "[w]e have considered 
pet i t ioner 's arguments challenging the va l id i ty of OAR 

2 O R S 678.010(4) defines "nurse practitioner" as "a registered nurse who has been 
certified by the [Oregon State B]oard [of Nursing] as qualified to practice in an 
expanded specialty role within the practice of nursing." See generally O R S 678.375 -
678.390. 

The specialty began to receive formal educational recognition in 1965. Robinson, 
"The Nurse Practitioner: Expanding Your Limits ." 36 R N Magazine No. 11 
(November, 1973) 27, at 29. The effectiveness of such specialists in providing primary 
health care was first documented for the general health care community in Spritzer, et 
al, "The Burlington Randomized Trial of the Nurse Practitioner," 290 N. Engl. J . 
Med. 251 (1974). 

3 At the time relevant to this proceeding, O A R 436-10-050 read as follows: 

"(1) Physicians licensed by the Board of Medical Examiners, the Board of 
Dental Examiners, the Board of Chiropractic Examiners, and the Board of 
Naturopathic Examiners may be designated as attending physicians. 

: "(2) Attending physicians may prescribe treatment to be carried out by per
sons licensed to provide a medical service, or by persons not licensed to provide a 
medical service who work under the direct control and supervision of the attend
ing physician. 

"(3) The insurer may pay for treatment by prayer or spiritual means. 

"(4) A nurse practitioner who is a family nurse practitioner or an adult nurse 
practitioner as defined in OAR 851-30-002, and licensed under O R S 678.375, may 
provide such services as the license permits, and be reimbursed as provided by 
O A R 436-10-090(7), when the following conditions are met: 

"(a) The insurer is not required to reimburse a nurse practitioner for treating 
a disabling injury or illness unless the worker has been referred for treatment by 
the worker's attending physician, who shall remain the attending physician. 

"(b) The insurer is not required to pay for treatment prescribed by a nurse 
practitioner when that treatment is performed by a person not licensed to provide 
such treatment. 

"(c) The nurse practitioner is not an attending physician and, therefore, 
cannot authorize time loss or do closing evaluation examinations and reports, or 
other similar functions which may be done only by an attending physician. 

"(5) A physician assistant, registered under O R S 677.515, may provide serv
ices and be reimbursed as provided by O A R 436-10-090(7) only under the follow
ing conditions: 

"(a) The physician assistant is approved for independent practice by the 
Board of Medical Examiners. 

"(b) The physician assistant may prescribe treatment to be performed by 
others only when the person who is to provide the treatment is licensed to do 90." 
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436-10-050 and find them to be without merit." Id. This court 
allowed review. We find that the department misinterpreted 
the pertinent provision of law and, therefore, exceeded its 
authority in promulgating the challenged rule. Accordingly, 
we reverse the Court of Appeals. 

138 Cook v. Workers' Compensation Department 

We f i rs t consider petitioner's argument that the 
department lacked the statutory authority to promulgate the 
challenged rule. See Planned Parenthood Assn v. Dept. of 
Human Res., 297 Or 562,565,687 P2d 785 (1984). The director 
of the Workers' Compensation Department is vested with the 
general authority to promulgate rules "which are reasonably 
required in the performance of the director's duties" of admin
istering, regulating and enforcing the workers' compensation 
laws. ORS 656.726(3)(a). The duty to administer the Workers' 
Compensation Law requires that the director apply the stat
utes to individual factual situations. That process necessarily 
involves interpretation of statutory terms, either by rule or by 
order in a contested case. I t follows that the director had the 
authority to promulgate a rule interpreting the meaning of the 
statutory terms "doctor or physician." The question remains 
— was that interpretation correct? 

For the purposes of the Workers' Compensation Law, 
the legislature has defined a "doctor or physician" as: 

"[A] person duly licensed to practice one or more of the 
healing arts in this state within the limits of the license of the 
licentiate. 'Attending physician' means a doctor or physician 
who is primarily responsible for the treatment of a worker's 
compensable injury. 'Consulting physician' means a doctor or 
physician who examines a worker or the worker's medical 
record to advise the attending physician regarding treatment 
of a worker's compensable injury." (Emphasis supplied.) 

ORS 656.005(12). Although the department has the authority 
to interpret the statutory term, "doctor or physician," that 
interpretation must be consistent wi th the policy underlying 
the legislative enactment. An administrative agency may not, 
by its rules, amend, alter, enlarge or l imi t the terms of a 
statute. U. of 0. Co-oper. v. Dept. of Rev., 273 Or 539, 550, 542 
P2d 900 (1975). The question before this court is whether the 
department's interpretation of the statutory language com
ports wi th the statutory intent. Springfield Education Assn. v. 
School Dist, 290 Or 217, 228, 621 P2d 547 (1980). 

When OAR 436-10-050 originally was promulgated in 
1982, i t authorized reimbursement for nurse practitioners who 
practiced in areas defined by the State Health Planning and 
Development Agency as medically underserved. The rule thus 
recognized the special, hybrid status of the nurse practitioner, 
Cite as 306 Or 134 (1988) 139 

different both f rom a traditional nurse and a traditional doc
tor. In 1985, the rule was amended to delete that provision and 
add a provision that treatment by a nurse practitioner for a 
disabling illness or injury would be reimbursable only i f the 
patient were referred to the nurse practitioner by the attend
ing physician. Exhibit C to the 1985 amendment explains the 
agency's reasoning: 
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"There was considerable testimony from nurse practi
tioners regarding the proposed rule, and the testimony was 
unanimous in objecting to any limitation on nurse practi
tioners, be i t geographical or scope of practice, or any limita
tion regarding the extent of an injury that they could treat and 
be reimbursed for by the system. 

"The intent of the rule was to allow nurse practitioners to 
treat nondisabling injuries and treat disabling injuries only 
when the patients were referred by attending physicians who 
would remain attending physicians and were in control of the 
case. This would remove the geographic limitation and allow 
all adult nurse practitioners and family nurse practitioners to 
treat nondisabling injuries, but would not designate them as 
attending physicians and it is the opinion of the department 
that the definition is defined in the statute and the depart
ment cannot expand the definition. * * *." (Emphasis added). 

I t is apparent that the department concluded that nurse prac
titioners did not qualify as "doctors or physicians" under the 
statutory definition and therefore declined to permit their 
designation as attending physicians.4 For the reasons that 
follow, we hold that the department was incorrect in so con
cluding and therefore erred in adopting a rule that excludes 
nurse practitioners f rom the statutory definitions of "physi
cian" and "attending physician." 

For the purposes of the Workers' Compensation Law, 
a "physician" or "doctor" is defined, in part, as a person 
"licensed to practice one or more of the healing arts." ORS 
656.005(12). The issue before this court turns on the meaning 
140 Cook v. Workers' Compensation Department 

of the term, "healing arts." No Oregon statute or Supreme 
Court opinion defines that term, nor (so far as we can deter
mine) does i t have any special and immutable meaning either 
in medicine or in the law. Although the term is used in various 
contexts throughout the Oregon Revised Statutes, no clear 
meaning can be distilled f rom those provisions. Neither has 
our research w i t h respect to other jurisdictions produced 
much help. What law we have been able to find is primarily 
statutory. A summary of laws f rom other jurisdictions appear 
in the Appendix. 

The def in i t ion of "doctor or physician" in ORS 
656.005(12) was added by the 1957 legislature and has not 
been amended. Or Laws 1957, ch 718, § 1. The definitions of 
"attending physician" and "consulting physician" were added 
in 1979. Or Laws 1979, ch 839, § 26. The legislative history 
does not include specific discussion of those definitions. Cer
tainly, nothing in the legislative history demonstrates any 
legislative intent to l imi t the broad, generic meaning of the 
term, "healing arts." 

The department argues that, at the time the language 
defining "doctor or physician" was added to the Workers' 
Compensation Law, the term, "healing arts," was defined in 

4 Under the workers' compensation scheme, it may be that the only practical 
benefit nurse practitioners will derive from the status of "doctor or physician" is the 
eligibility to be designated as an "attending physician." OAR 436-10-060(2) provides 
that a worker may have only one attending physician at a time, and that treatment by 
other physicians must be at the "request" of the attending physician. Treatment by 
nurse practitioners must be initiated by a "referral" from the attending physician. 
O A R 436-10-005(4). 



ORS chapter 676, which dealt with the health professions 
generally. Former ORS 676.140 provided, in part: 

"Each board licensing any person to practice any healing 
art in this state shall file with the Secretary of State a list of all 
persons licensed by such board to practice such healing art, 
together with the last known address of each of such persons." 

The department notes that a 1949 attorney general 
opinion responded to the Board of Nursing's inquiry whether 
they were subject to the requirements of former ORS 676.140. 
The attorney general concluded that nursing was not a "heal
ing art." 24 AG Op 287 (1949). That conclusion was based on 
the predecessor to ORS 676.110, which then provided: 

"Any person practicing any of the healing arts or the cor
rective art of optometry who uses the title 'doctor' or any 
contraction thereof, 'clinic,' 'institute,' 'specialist' or any 
other assumed or artificial name or title, in connection with 
his business or profession, on any written or printed matter, 
or in connection with any advertising, billboards, signs or 
professional notices, shall add after his name or after any such 
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assumed or artificial names, one of the following respective 
designations: 

"(1) In the case of a person practicing chiropody, the 
word 'chiropodist'; 

"(2) In the case of a person practicing chiropractic, the 
word 'chiropractor' or the words 'chiropractic physician'; 

"(3) In the case of a person practicing dentistry, the word 
'dentist' or the words 'dental surgeon'; 

"(4) In the case of a person practicing naturopathy, the 
word 'naturopath' or the words 'naturopathic physician'; 

"(5) In the case of a person practicing the corrective art 
of optometry, the word 'optometrist'; 

"(6) In the case of a person practicing osteopathy, the 
word 'osteopath' or [']osteopathic physician and surgeon'; 

"(7) In the case of a person practicing medicine or sur
gery, the word 'physician' or the word 'surgeon' or the words 
'physician and surgeon'; 

"(8) In the case of a person practicing veterinary medi
cine, the word 'veterinarian.'" 

OCLA § 54-151. 

The attorney general's opinion read the statute 
quoted above as an exclusive list of designations for practi
tioners of the healing arts. Because the statute did not refer to 
the practice of nursing, the attorney general concluded that 
nursing was not a "healing art" and, therefore, the Board of 
Nursing need not provide the secretary of state with a list of 
licensed nurses under the predecessor to former ORS 676.140. 
See also 33 AG Op 294 (1967) (limiting healing arts practi
tioners to those listed in ORS 676.110 for purposes of statute 
requiring that "the certificate of a person licensed in this state 
to practice any of the healing arts" accompany application for 
absentee ballot on grounds of physical disability). 

The department relies on essentially the same rea
soning as the two attorney general opinions cited above. It 
argues that, when the 1957 legislature used the term, "healing 
arts," it intended the term to encompass only those profes-
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sions listed in the former version of ORS 676.110. We dis
agree. 

We first note that, in 1957, ORS 676.110 did not 
142 Cook v. Workers' Compensation Department 

expressly purport to define all practitioners of the healing 
arts. It applied only to those practitioners of the healing arts 

"who use[d] the title 'doctor' * * *, 'clinic,' 'institute,' 'spe
cialist' or any other assumed or artificial name or title, in 
connection with his business or profession, on any written or 
printed matter, or in connection with any advertising, bill
boards, signs or professional notices * * *." 

Second, even i f ORS 676.110 were intended to be an 
exhaustive list of healing arts practitioners for the purpose of 
advertising regulation, there is no indication that the 1957 
legislature intended to incorporate that list into its definition 
of "doctor or physician" in an entirely unrelated workers' 
compensation provision. 

The term "healing arts" is not a static concept, capa
ble of only one definition, now and forever. Instead, it is an 
example of the familiar legislative penchant for using general 
terms like a bucket, allowing various concepts to fall in (or 
out) with the passage of time. What is a "healing art" may 
have differed between 1957 and today, just as, for example, the 
concept of "vehicle" changed between 1890 and the present. 
But the legislature need not constantly update each new addi
tion to either class — the general terms are broad and flexible 
enough to adjust to changing circumstances. The question 
therefore is, do "nurse practitioners" do things that make 
them practitioners of the "healing arts"? 

They do. Nurse practitioners are licensed to provide 
"primary health care," which is defined as "holistic health 
care which the client receives at the first point of contact with 
the health care system and is continuous and comprehensive." 
OAR 851-50-000(3)(k); (n). OAR 851-50-005(2) provides: 

"The nurse practitioner is independently responsible and 
accountable for the continuous and comprehensive manage
ment of a broad range of personal health services, which may 
include: 

"(a) Promotion and maintenance of health; 
"(b) Prevention of illness and disability; 
"(c) Management of health care during acute and 

chronic phases of illness; 
"(d) Guidance and counseling for both individuals and 

families; 
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"(e) Consultation and/or collaboration with other 
health care providers and community resources; 

"(f) Referral to other health care providers and commu
nity resources." (Emphasis supplied.) 

Nurse practitioners also are eligible to apply for prescription 
privileges upon completion of an approved course of phar
macology. OAR 851-50-120; 851-50-125. 

Absent any indication to the contrary, we assume 
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that the legislature intended to give the term, "healing arts," 
its literal meaning, unless to do so would be so contrary to the 
statutory policy that it would bring about an absurd result. 
Johnson v. Star Machinery Co., 270 Or 694, 703-4, 530 P2d 53 
(1974). "Healing" is generally defined as "curative." See, e.g., 
Webster's Third New International Dictionary (1971). A 
"healing art" would be commonly understood as the skill to 
treat disease or disability and, where the nature of the problem 
permits, to restore health. A nurse practitioner is qualified to 
provide comprehensive, independent medical care in the form 
of diagnosis, treatment, advice and referrals. Those services 
certainly fall within the commonly understood meaning of a 
"healing art." We conclude that the statutory definition of 
"doctor or physician" in ORS 656.005(12) includes a nurse 
practitioner.5 

We turn to the question whether a nurse practitioner 
may be designated as an "attending physician" as that term is 
defined in ORS 656.005(12). An attending physician is a doc
tor or physician who is "primarily responsible for the treat
ment of a worker's compensable injury." ORS 656.005(12). 
ORS 656.245(3) allows a worker to "choose an attending doc
tor or physician within the State of Oregon." Those provisions 
appear to contemplate that a worker may select any doctor or 
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physician in the state to be the attending physician. The legis
lature has not demonstrated any intent to impose higher pro
fessional standards on attending physicians than it imposes 
on doctors and physicians. Thus, to be eligible for designation 
as an attending physician, a practitioner must be: (1) a "doc
tor or physician" under ORS 656.005(12); (2) capable of 
assuming primary responsibility for the treatment of the com
pensable condition; and (3) practicing in Oregon. We have 
already concluded that a nurse practitioner is included in the 
phrase, a "doctor or physician," as that term is used broadly in 
ORS 656.005(12). Nurse practitioners are licensed to provide 
primary health care and are, by rule, "independently responsi
ble" for health services. We therefore hold that those nurse 
practioners who practice in Oregon are eligible to be desig
nated as attending physicians.6 To the extent that OAR 
436-10-050 does not allow nurse practitioners to be designated 
as attending physicians, it is inconsistent with the legislative 
policy underlying ORS 656.005(12). 

The decision of the Court of Appeals is reversed. The 
rule, OAR 436-10-050(4), is declared invalid to the extent set 
out in this opinion. 

APPENDIX 

The following is a breakdown of the way the term, 
5 Put another way, the legislature here has used certain terms ("doctor" and 

"physician") in a manner that varies from a dictionary definition or common under
standing. The legislature has seen fit to define the two professional categories in 
question by description of what the categories do — "practice healing arts." By this 
loose description, other professional categories qualify under the description. It is as if 
the legislature sought to define a "duck" as a feathered bird, with a bill, two feet and 
two wings. It should come as no surprise that other winged fowl qualify under that 
description. Hence, for purposes of the definition, a turkey would be a duck, if only in 
the wisdom of the legislature and for the purposes of the statute in question. 

6 Petitioner has pointedjout that nurse practitioners are paid at a lower rate than 
"physicians." O A R 436-10-090. Our holding should not be read as requiring that all 
"physicians" be paid at the same rate. 
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"healing arts," is used in other jurisdictions: 

I . Statutes that exclude nursing from definitions of 
the term, "healing arts." 

A. The following statutes define a "healing art" as 
one of several listed occupations which do not include nursing: 

Connecticut: Conn Gen Stat Ann § 20-1 (West 1988) 
("the practice of medicine, osteopathy, chiropractic, podiatry 
and naturopathy"). 

Florida: ¥\a Stat Ann §456.32(2) (1981) (for purposes 
of referring patients to hypnotists, healing arts practitioners 
are limited to practitioners of "medicine, surgery, psychiatry, 
dentistry, osteopathic medicine, chiropractic, naturopathy, 
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podiatry, chiropody, and optometry"). See also Fla Stat Ann § 
483.041(8) (West 1988) (dealing with health testing services) 
("licensed practitioner of the healing arts" includes only a 
physician, a dentist, a podiatrist, or a naturopath). 

New Mexico: N M Stat Ann § 59A-22-32(B)(2) (1978) 
(for purposes of health insurance contracts, "practitioner of 
the healing arts" includes only chiropractors, dentists, medi
cal doctors and surgeons, and osteopaths). See also N M Stat 
Ann § 62-8-10 (applying the same definition to a statute pro
hibiting the termination of utility service to a residence in 
which a seriously i l l person resides, if a practitioner of the 
healing arts certifies that termination of service might 
endanger that person's life). 

Kentucky: "Healing art" includes "the practices of 
medicine, osteopathy, dentistry, chiropody (podiatry), 
optometry, and chiropractic, but does not include the prac
tices of Christian Science or midwifery." Ky Rev Stat § 
311.271(2)(a) (1983). The definition is not entirely clear, but it 
does not appear to include nursing. 

B. The following statutes also exclude nursing from 
their definitions of the healing arts: 

District of Columbia: DC Code Ann § 2-1301(2)(E) 
(1981) specifically excludes nursing from its definition of "the 
healing art." 

Texas: Tex Rev Civ Stat Ann art 4590e, § 2 (Vernon 
1976) defines "healing art" as "any system, treatment, opera
tion, diagnosis, prescription or practice for the ascertainment, 
cure, relief, palliation, adjustment or correction of any human 
disease, ailment, deformity, injury or unhealthy or abnormal 
physical or mental condition." However, section 3 of that 
provision requires that all practitioners of "the healing art" 
use one of a list of legally required identifications. The listed 
identifications are appropriate only for practitioners of medi
cine, dentistry, chiropractic, optometry, chiropody and 
naturopathy. Nursing is not included. 

I I . Statutes with broad, general definitions. 

These statutes generally define the term, "healing 
art," as the diagnosis and treatment of human disease or dis
ability. Theoretically, that definition is broad enough to 
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encompass nursing, although it is not clear in any case 
whether it does so. 

Kansas\ Kan Stat Ann § 65-2802(a) (1985). Kansas 
does, however, have both a "Board of Healing Arts" and a 
"Board of Nursing." 

Minnesota: Minn Stat Ann § 146.01 (West Supp 
1988). I 

i 

Nebraska: Neb Rev Stat § 71-101.01 (1986). 

Nevada: Nev Rev Stat § 630.060(4)(b) (1983) (adds 
the requirement that "for the practice of which long periods of 
specialized education and training and a degree of specialized 
knowledge of an intellectual as well as physical nature are 
required"). See also Nev Rev Stat § 633.051 (same definition 
in chapter governing osteopathic medicine). 

Oklahoma: Former Okla Stat Ann tit 59 § 702 (West 
1971), repealed by Okla Laws 1973, c. 48. 

i 

Pennsylvania: 1 Pa Cons Stat Ann § 1991 (Purdon 
Supp 1988). ! 

South Dakota: SD Codified Laws Ann § 36-2-1(3) 
(1986). j 

Tennessee: Tenn Code Ann § 63-1-102(2) (1986) 
(specifically includes practice of acupuncture). 

Virginia:, Va Code § 54-273 (Supp 1987). 

DEFINITIONS FROM OTHER SOURCES 

Ohio: An administrative rule governing habilitation 
centers for mentally retarded persons defines "practitioner of 
the healing artsj" as "physicians, nurses, psychologists, 
occupational therapists, physical therapists, and speech 
pathologists/audiologists." OAC 5123:2-15-01(B)(9) (Baldwin 
1988). 

Illinois: Lyon by Lyon v. Hasbro Industries, Inc., 156 
111 App 3d 649, 509 NE2d 702 (1987), defined the term, "heal
ing art," for the purposes of the state "healing art malprac
tice" statute. The court concluded that the phrase "by 
definition implies^ an entire branch of learning dealing with 
the restoration of (physical or mental health," and that it was 
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broad enough to cover ambulance service. Thus, an allegation 
that the service negligently failed to provide equipment neces
sary to facilitate emergency health care was an allegation of 
"healing art malpractice." 509 NE2d at 706. 

P E T E R S O N , C. J . , dissenting. 

The question is whether the words "doctor" or "phy
sician," as used in current ORS 656.005(12), include nurse 
practitioners. The answer to this question is "no." I base my 
conclusion largely upon an examination of the statutes in 
effect in 1957, when the legislation that first defined the terms 
"doctor" and "physician" in ORS chapter 656 was enacted. 
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The first sentence of current ORS 656.005(12) was 
enacted in 1957 as ORS 656.002(17). Or Laws 1957, ch 718, § 
1(17). I t read (and as part of current ORS 656.005(12) still 
reads): " 'Doctor' or 'physician' means a person duly licensed 
to practice one or more of the healing arts in this state within 
the limits of the license of the licentiate." I shall show, by 
reference to (1) the meaning of "doctor" or "physician," (2) 
the meaning of "healing arts," and (3) the meaning of the 
phrase "duly licensed to practice * * * in this state within the 
limits of the license of the licentiate" that the legislature, in 
passing that legislation, had in mind the class of persons who 
could diagnose, prescribe and treat persons and who could use 
the title "doctor" or "physician," persons such as chiropractic 
physicians, naturopathic physicians, dentists, osteopathic 
physicians, chiropodists, and physicians and surgeons. 

1. THE 1957 LEGISLATION 

Prior to 1957, workers' compensation benefits were 
payable to a worker who "sustains a personal injury by acci
dent arising out of and in the course of his employment caused 
by violent or external means." ORS 656.202(1) (1955). Labor 
organizations and others maintained that this definition was 
too restrictive. See Minutes, House Labor and Industries 
Committee (March 26, 1957; May 6 and 8, 1957). 

In 1957, legislation was introduced to relax that defi
nition. The legislation was introduced as House Bil l 12. Min
utes of the Labor and Industries Committee of the House of 
Representatives for May 6, 1957 contain this explanatory 
statement as to the measure's purpose: 
148 Cook v. Workers' Compensation Department 

"George Brown [George Brown was Political Director of 
the Oregon AFL/CIO] explained that this bill has as its pri
mary purpose the elimination of the definition of an accident 
relating it to violent external means. He briefly explained the 
amendments in the engrossed bill. It was agreed to hold this 
bill over to the next agenda, to give the Committee members 
time to study it." 

The only specific reference in the legislative history 
to the'language at issue in this case is the following: 

"Representative Lent moved to amend HB 12 as follows: 
* * * (17) 'Doctor' or 'Physician' means a person duly licensed 
to practice one or more of the healing arts in this state within 
the limits of the license of the licentiate. Motion carried." 

Minutes, House Labor and Industries Committee (March 26, 
1957). The legislative history does not show why Represen-
tative.Lent'proposed the amendment. 

2. "DOCTOR" OR "PHYSICIAN" 
MEANS A DOCTOR OR PHYSICIAN. 

The meaning of ORS 656.002(17), as passed in 1957, 
becomes clear when other sections of ORS chapter 656 (1957) 
and other statutes in ORS chapters 676 and 678 (1957) are 
compared. It is not inappropriate to observe first, however, 
that the plain meaning of ORS 656.002(17), as passed in 1957, 
likely was that "doctor" or "physician" meant doctors or phy
sicians practicing one or more of the healing arts. 

In 1957, nurses were forbidden from performing "acts 
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of diagnosis or prescription of therapeutic or corrective meas
ures." The last sentence of former ORS 678.015 (1957) pro
vided: "This section does not authorize a licensed professional 
nurse to perform acts of diagnosis or prescription of 
therapeutic or corrective measures." 

Other sections of chapter 656 (1957) referred to the 
type of work that "doctors" and "physicians" were expected to 
perform under the Workers' Compensation Law. 

One statute required a physician's report. Former 
ORS 656.272(1) in 1957 provided in part: "The physician who 
attends the workman shall file with the Commission a report 
on forms furnished by the commission." This form, now 
Department of Insurance and Finance Form 827, requires 
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diagnostic information, the type of information that only a 
doctor could furnish. See OAR 436-10-030. 

Another 1957 workers' compensation statute, ORS 
656.806, provided that "[a]s a prerequisite to employment in 
any case, a prospective employer may, by written direction, 
require any applicant for such employment to submit to a 
physical examination by a doctor to be designated by the State 
Industrial Accident Commission * * *." These statutes suggest 
that "doctor" or "physician" means a doctor or physician in 
the traditional sense, such as a medical doctor, osteopathic 
physician, chiropractic physician, naturopathic physician or 
podiatric physician. 

Other sections of the 1957 Workers' Compensation 
Law confirm this analysis. 

The 1957 Workmen's Compensation Occupational 
Disease Law, ORS 656.802 to 656.824, also contained provi
sions concerning physicians and doctors. Former ORS 
656.810(1) provided for the appointment of "a medical board 
of review, which board of review shall have jurisdiction to pass 
upon and decide every issue involved in such [occupational 
disease] claim." 

Former ORS 656.810(2) (1957) provided: 
"The medical board of review shall be appointed in the 

following manner: 
"(a) One doctor from the list provided for by ORS 

656.820 shall be named by the commission. 
"(b) One doctor from said list shall be named by the 

claimant. 
"(c) The two doctors so named shall, within five days 

after being notified of their appointment, name a third doctor 
from said list. If the third doctor cannot be agreed upon, or for 
any other reason has not been named within such period of 
time, the commission shall immediately so notify the presid
ing judge of the circuit court of the county in which the claim
ant resides, or upon agreement of the claimant and the 
commission, the circuit judge of the county in which the claim 
arose. Upon receipt of such notice, such presiding judge shall 
forthwith name the third member of such board of review 
from said list." 

The duties of the medical board of review were set 
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forth in fdrmer ORS 656.8i2 (1957). Subsection (2) required 
findings and "the answers to the following questions": 

"(a) Does claimant suffer from a disease or infection? If 
so, what? 

"(b) When was such, disease or infection, if any, con
tracted, and approximately how long has claimant suffered 
therefrom? 

"(c) Is such disease or infection, if any, peculiar to the 
industrial process, trade or occupation in which claimant has 
been last employed? 

"(d) Has such disease or infection, if any, been caused by 
and did it arise out of and in the course of claimant's regular 
actual employment in such industrial process, trade or 
occupation? 

"(e) Is such disease, if any, disabling to the claimant? 
"(f) If so, to what degree is claimant disabled by such 

occupational disease?" 

Nurses were not permitted to perform the type of 
work that former ORS 656.812(2) (quoted above) required, to 
diagnose the disease or infection, to decide whether the dis
ease was related to the employment and to determine the 
extent of disability. 

I n sum, the statutes in ORS chapter 656 (1957) point 
to the conclusion that the "doctor" or "physician" referred to 
in ORS 656.002(17) (1957) were persons authorized to pre
scribe, diagnose, treat and evaluate injuries, illnesses and dis
ease. Nurses had no such authority. I f there is any remaining 
doubt, that doubt is dispelled by examining other statutes in 
the context of the "healing arts" language of ORS 656.002(17) 
(1957). 

3. MEANING OF 
"PRACTICE OF THE HEALING ARTS." 

The only 1957 statutes that speak of the "healing 
arts" are statutes concerning doctors or physicians—doctors 
or physicians who are called "doctors" or "physicians." ORS 
676.110 (1957) provided: 

"Any person practicing any of the healing arts or the 
corrective art of optometry who uses the title 'doctor,' or any 
contraction thereof, 'clinic,' 'institute,' 'specialist' or any 
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other assumed or artificial name or title, in connection with 
his business or profession, on any written or printed matter, 
or in connection with any advertising, billboards, signs or 
professional notices, shall add after his name, or after any 
such assumed or artificial names, one of the following respec
tive designations in letters or print which shall be at least one-
fourth the size of the largest letters used in the title or name, 
and in material, color, type or illumination to give display and 
legibility, of at least one-fourth that of the title or name: 

"(1) In the case of a person practicing chiropody, the 
word 'chiropodist.' 

"(2) In the case of a person practicing chiropractic, the 
word 'chiropractor' or the words 'chiropractic physician.' 

"(3) In the case of a person practicing dentistry, the word 
'dentist' or the words 'dental surgeon.' 
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"(4) In the case of a person practicing naturopathy, the 
word 'naturopath' or the words 'naturopathic physician.' 

"(5) In the case of a person practicing the corrective art 
of optometry, the word 'optometrist.' 

"(6) In the case of a person licensed to practice osteopa
thy and surgery by the Board of Medical Examiners of the 
State or Oregon, the word 'osteopath' or the words 
'osteopathic physician' or 'osteopathic physician and sur
geon.' 

"(7) In the case of a person licensed to practice medicine 
and surgery by the Board of Medical Examiners of the State 
or Oregon, the word 'physician' or the word 'surgeon' or the 
words 'physician and surgeon.' 

"(8) In the case of a person practicing veterinary medi
cine, the word 'veterinarian.' " (Emphasis added.) 

From these statutes, I conclude that (1) "doctor" or 
"physician" meant a person who could call herself or himself a 
doctor or physician, and (2) that the "practice * * * of the 
healing arts" reference in ORS 656.002(17) (1957), likely was 
to the persons "practicing any of the healing arts" referred to 
in ORS 676.110 (1957)—medical doctors, chiropractic physi
cians, osteopathic physicians, naturopathic physicians, den
tists and chiropodists. 

4. MEANING OF 
" W I T H I N THE LICENSE OF THE LICENTIATE." 

Any remaining doubt is dispelled by the third refer
ent—"within the limits of the license of the licentiate." That 
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very phrase appears in the 1957 ORS chapter concerning 
nurses, chapter 678, but as a description of what nurses can do 
while working under the direction and control of a "licentiate." 
ORS 678.031(4) in 1957 provided: 

"ORS 678.010 to 678.160 [the statutes governing the nurs
ing profession] shall not be construed to affect or prevent: 

<<**•** 

"(4) Services and acts of technicians, assistants and 
other persons performed under the direction and control of 
persons duly licensed to practice medicine or surgery, osteopa
thy, dentistry, chiropractic, naturopathy or chiropody in this 
state within the limits of the license of the licentiate under 
whose direction and control the services and acts are per
formed; provided, that nothing in this Act shall be construed 
to permit any person who is not licensed under ORS 678.010 
to 678.170 by the Oregon State Board of Nursing to do any act 
prohibited by subsection (2) of ORS 678.021." 

The phrase "within the limits of the license of the 
licentiate" clearly refers to the antecedent class of licentiates 
— "persons duly licensed to practice medicine or surgery, 
osteopathy, dentistry, chiropractic, naturopathy or chi
ropody." I have little doubt that ORS 656.002(17) (1957) 
derives directly from ORS 678.031(4) (1957). 

Supporting this conclusion is a 1949 opinion of the 
Attorney General which, in 1957, was still fairly recent. See 24 
Op Att'y Gen 287 (Or 1949), discussed in the majority opinion 
at 306 Or at See also 33 Op Att'y Gen 294 (Or 1967), 
mentioned in the majority opinion at 306 Or at 

I should add that construing ORS 656.002(17) (1957) 
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as would the majority, made doctors, in 1957, of dental 
hygienists, licensed practical nurses and masseurs as well as 
nurses. 

5. CONCLUSION 

From the foregoing study of the 1957 statutes, there 
can be no doubt that the source of the "healing arts" language 
of ORS 656.002(17) (1957) was ORS 676.110 (1957), and that 
the term "physician," as used in ORS 656.002(17) (1957) 
meant medical doctors, chiropractic physicians, osteopathic 
physicians, naturopathic physicians, dentists and chi
ropodists. Similarly, there can be no doubt that the "within 
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the license of the licentiate" language in the 1957 statute came 
from a nursing statute, ORS 678.031(4), a statute that pre
cisely tracked ORS 676.110 (1957) in its specific reference to 
medical doctors, osteopathic physicians, chiropractic physi
cians, naturopathic physicians, chiropodists and dentists. 

What has happened since 1957 to change or modify 
that legislative intent? The nurse practitioner statutes were 
enacted in 1975. What was the legislative intent in 1975? ORS 
676.110 was still in effect. I t still referred to the same class of 
healing arts-practitioner-podiatrists (formerly chiropodists), 
chiropractic physicians, dentists, naturopathic physicians, 
osteopathic physicians, and medical doctors. 

. The ORS 676.110 reference to "healing arts" was not 
deleted until 1983, when it was replaced with the term "health 
care profession." Or Laws 1983, ch 769, § 1. The changes were 
made at the request of the Oregon Board of Optometry. 

ORS 678.031(4) (1957) — the statute that concerned 
the "license of the licentiate" — was amended in 1973, two 
years before the enactment of the nurse-practitioner legisla
tion, in recognition of the enlarged role of nurses in diagnosing 
and treating persons with health problems. See ORS 
678.010(5) (1973). In 1973 and 1975, however, as now, ORS 
chapter 678 contained a definition of "physician" as "a person 
licensed to practice under ORS chapter 677." ORS 678.010(4) 
(1973); ORS 678.010(5) (1975); ORS 678.010(5) (1987). 

Nothing in the legislative history of Oregon Laws 
1975, chapter 205 suggests that the legislature intended that 
nurse practitioners would be "doctors" or "physicians" under 
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the then or present version of ORS 656.005(12). Rather, as the 
definition of nurse practitioner provides: 

1 The 1983 legislature replaced the phrase "any of the healing arts or the corrective 
art of optometry" with the phrase "a health care profession." The explanation for the 
change is in a Senate Exhibit submitted by the Oregon Board of Optometry: 

" 'Health-care profession' is a more contemporary and descriptive term than is 
"Healing art" and the Oregon Board of Optometry is requesting a change in [the] 
statute to describe all health care professions by the same descriptive term. 
"Optometry is a profession which involves diagnosis and treatment of problems 
relating to human vision. Treatment involves the correction and prevention of 
problems and the restoration of health function. A dictionary defines 'heal' as 'to 
make sound or whole'; 'to restore health'; and to 'cause (an undesirable condition) 
to be overcome.' Optometry is, therefore a healing art." 

Exhibit A, Senate Committee on Human Services and Aging (June 23, 1973) (state
ment of Oregon Board of Optometry). 
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" 'Nurse practitioner' means a registered nurse who has 
been certified by the [Oregon State Board of Nursing] as 
qualified to practice in an expanded specialty role within the 
practice of nursing." 

ORS 678.010(4) (emphasis added). 
The 1975 nurse practitioner statutes, ORS 678.375 to 

678.410, suggest that the "expanded specialty role" consists 
primarily of the nurse practitioner's eligibility to apply for 
drug prescribing authority. These statutes did not make "doc
tors" or "physicians" out of nurse practitioners in any sense. 
Rather the 1975 legislation merely "expanded" the power, 
authority and rights of those in the "practice of nursing" who 
qualify as "nurse practitioners." The "practice of nursing" 
still "includes executing medical orders as prescribed by a 
physician or dentist." ORS 678.010(6). The distinction 
between physicians or doctors and nurses remains clear under 
the very chapter upon which the majority relies to set nurse 
practitioners apart from nurses and to class nurse practi
tioners as physicians. See ORS 678.010(5) (" 'Physician' 
means a person licensed to practice under ORS chapter 677."). 

Nor did the addition of what is now the second sen
tence of ORS 656.005(12) (" 'Attending physician' means a 
doctor or physician who is primarily responsible for the treat
ment of a worker's compensable injury"), affect the issue 
before us. Pure and simple, nurses were not "doctors" or "phy
sicians" under ORS 656.002(17) in 1957, and nothing has 
happened since then to suggest that the legislature meant to 
change the meaning of the first sentence of current ORS 
656.005(12). 

The majority reasons that the legislature intended to 
give the term "healing arts" its "literal meaning," 306 Or at 

Under that reasoning, a host of other persons — physical 
therapists, radiologic technologists, audiologists, and dental 
hygienists — are "physicians" under ORS chapter 656. 

The legislative intent is apparent and it is clear. The 
decision of the Court of Appeals should be affirmed. 

Jones, J., joins in this dissent. 

-1461-



380 August 4, 1988 No. 82 

IN THE SUPREME COURT OF THE 
STATE OF OREGON 

FRANK R. ECKLES, 
dba Riverview Marina, 
Petitioner on Review, 

v. 
STATE OF OREGON et al, 

Respondents on Review. 
(TC 143089; CA A35776; SC S32710) 

In Banc 
On review from the Court of Appeals.* 
Argued and submitted September 2, 1986. Reassigned 
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Robert Mix, Corvallis, argued the cause and filed the peti

tion for petitioner on review. 
William F. Gary, Deputy Attorney General, Salem, argued 

the cause for respondent on review. 
LENT, J. 
The decision of the Court of Appeals and the judgment of 

the circuit court are affirmed in part and reversed in part. The 
case is remanded to the circuit court for further proceedings 
consistent with this opinion. 

Peterson, C. J., concurred in part and dissented in part, 
and filed an opinion. 

Gillette, J., concurred in part and specially concurred in 
part, and filed an opinion in which Linde, J., joined. 

'.Appeal from judgment of Marion County. Circuit Cpurt, Duane R. Ertsgaard, 
Judge. 77 Or App 726, 71*4 P2d 1119 (1986). 

382 Eckles v. State of Oregon 

L E N T , J . 
At issue is the constitutionality of a legislative act 

that, inter alia, directed the State Treasurer to transfer $81 
million from the Industrial Accident Fund (IAF) to the Gen
eral Fund. Or Laws 1982 (Special Session 3), ch 2 (hereinafter 
the "Transfer Act"). We hold that the transfer breached a 
contract of the state, for which the state may be liable in a 
breach of contract action, but did not violate the state or 
federal constitutions. We also hold that section four of the 
Transfer Act, insofar as i t retroactively amended ORS 
656.634, violated Article I , section 21, of the Oregon Constitu
tion. 1 

I . 
The IAF is a statutory "trust fund exclusively for the 

uses and purposes declared in ORS 656.001 to 656.794," which 
relate to workers' compensation. ORS 656.634(1). Funds 

' Article I , section 21, of the Oregon Constitution provides, in part, "No * * * law 
impairing the obligation of contracts shall ever be passed." 
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received by the State Accident Insurance Fund Corporation 
(SAIF) become part of the IAF, and the IAF is, in turn, the 
source for payments made by SAIF. ORS 656.632(2)-(3). 
SAIF, an "independent public corporation" governed by a 
board of directors appointed by the Governor, provides work
ers' compensation insurance to employers, who may also self-
insure or insure with a private insurer. See ORS 656.407(1), 
656.751(1), 656.752. 

In September 1982, a special session of the Legisla
tive Assembly determined that the IAF had a "surplus" of over 
$168 million. Or Laws 1982 (Special Session 3), ch 2, § 1(3). 
Facing the prospect of a state budget deficit, see id. § 1(10), the 
Legislative Assembly directed the State Treasurer to transfer 
$81 million of the IAF surplus to the General Fund on June 30, 
1983. Id. § 2. The Treasurer transferred the funds on the 
appointed date. 

Plaintiff, an employer insured by SAIF, thereafter 
brought this action for declaratory, injunctive and other 
relief.2 Principally, he sought a declaration that the Transfer 
Cite as 306 Or 380 (1988) 383 

Act was "null and void and unconstitutional" and a "man
datory injunction directing the defendants to forthwith pay 
into the [IAF] a sum equal to all losses" suffered by the IAF 
because of the transfer.3 The state, in its answer to the com
plaint and in a motion for summary judgment, challenged 
plaintiffs "standing" to seek this relief. The circuit court 
denied the state's motion but, following a trial to the court, 
"dismissed" the complaint and entered judgment for defen
dants. In a letter opinion explaining the decision, the trial 
judge stated, " I find that Plaintiff has failed to establish any 
basis to invalidate the Transfer Act and that Plaintiff has no 
standing herein to do so." The Court of Appeals affirmed 
without opinion. 

I I . 

Before we address the issue of plaintiffs "standing," 
two distinct concepts of "standing" must be distinguished. 
Ordinarily, "standing" means the right to obtain an adjudica
tion. It is thus logically considered prior to consideration of 

2 Plaintiff named as defendants the State of Oregon, State Treasurer William 
Rutherford, the Department of Revenue and its Director, Richard Munn. Anthony 
Meeker is now State Treasurer, but no party has moved for sub8titution under O R A P 
12.10. S A I F is not a party. We will collectively refer to defendants as "the state." 

3 The Legislative Assembly, obviously concerned about the constitutionality of 
the Transfer Act, also 

"levied against each independent public corporation created by statute for the 
purpose of writing workers' compensation insurance a franchise tax of 44.5 per
cent of accumulated, declared surplus. The tax shall be for the calendar year 
ending December 31,1982, and shall be computed on the basis of unassigned funds 
(surplus), as reflected in the taxpayers' annual audited financial statement filed 
with the Insurance Commissioner for the year ending December 31,1981." 

Or Laws 1982 (Special Session 3), ch 3, § 1(1). The "tax" would generate a one-time 
payment of $81 million from the I A F to the General Fund. Plaintiff sought a declara
tion that this act was unconstitutional, but it does not take effect unless and until 
section two of the Transfer Act is declared invalid. Or Laws 1982 (Special Session 3), 
ch 3, § 2. Because we uphold the validity of section two, see infra, it is unnecessary to 
decide the validity of the "tax." We note, however, that this court has in the past held 
that a provision of law that takes effect only upon a judicial declaration of the 
invalidity of another provision of law violates Article I , section 21, of the Oregon 
Constitution, which provides that no law shall be passed, "the taking effect of which 
shall be made to depend upon any authority, except as provided in this Constitution." 
Portland v. Coffey, 67 Or 507, 513, 135 P 358 (1913). 
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the merits of a claim. To say that a plaintiff has "no standing" 
is to say that the plaintiff has no right to have a tribunal 
decide a claim under the law defining the requested relief, 
regardless whether another plaintiff has any such right. When 
this court has used the term "standing," the term has for the 
most part been used in this sense. See, e.g., Lipscomb v. State 
Bd. of Higher Ed., 305 Or 472, 475-76, 753 P2d 939 (1988); 

384 . Eckles v. State of Oregon 

State v. Tanner, 304 Or 312, 316, 745 P2d 757 (1987).4 We will 
so use the term in this opinion. 

In contrast, "standing" is also sometimes used to 
refer to the existence of a substantive personal right. Used in 
this sense, "standing" is concerned with the merits of a claim. 
To say that a plaintiff has "no standing" is to say that no right 
of the plaintiff was violated, regardless whether the conduct of 
a defendant was in general unlawful or unlawful as to some 
other person. This use of "standing" should be avoided 
because it easily confuses the right to obtain an adjudication 
of a claim for relief with the right to obtain the relief itself. 

One other source of confusion is the habit of treating 
standing as if it were a generic concept unrelated to the spe
cific legal relief requested by a party. This court has noted on 
more than one occasion that whether a person is entitled to 
seek judicial relief depends upon the type of relief sought and 
commonly is governed by a specific statutory standard. E.g., 
Benton County v. Friends of Benton County, 294 Or 79, 82-84, 
653 P2d 1249 (1982): A person with standing to seek one type 
of relief will not necessarily have standing to seek any other 
type of relief. Because plaintiff sought declaratory and 
injunctive relief, we must decide the issue of his standing by 
looking to the specific statutes and cases governing his right to 
seek these types of relief.5 

Plaint i f f demanded a judgment "[declaring the 
[Transfer] Act * * * null and void and unconstitutional."6 ORS 
28.020 provides: 
Cite as 306 Or 380 (1988) 385 

"Any person * * * whose rights, status or other legal rela
tions are affected by a constitution, statute, municipal char
ter, ordinance, contract or franchise may have determined any 
question of construction or validity arising under any such 
* * * constitution, statute, municipal charter, ordinance, con
tract or franchise and obtain a declaration of rights, status or 
other legal relations thereunder." 

* Cf. Cabell et ai. v. Cottage Grove et al. 170 Or 256, 261, 130 P2d 1013 (1943): 

"The test of sufficiency of [a complaint for a declaratory judgment] is not whether 
it shows that the plaintiff is entitled to a declaration of rights in accordance with 
his theory^ but whether he is entitled to a declaration of rights at all. Even though 
the plaintiff is on the wrong side of the controversy, if he states the existence of a 
controversy which should be settled by the court under the Declaratory Judgment 
Law [now O R S 28.010 to 28.160), he has stated a cause of suit." 
5 Plaintiffs argument that he has standing in this case because he had standing in 

another case, State ex ret Eckles v. Woolley, 302 Or 37,726 P2d 918 (1986), in which he 
challenged the legal existence of S A I F , is thus not well taken. That case was a statutory 
action in the nature of a proceeding in quo warranto pursuant to O R S 30.510(3), which 
permits actions in the name of the state upon the relation of a private party. 

6 In his reply brief before the Court of Appeals, plaintiff insisted, apparently for 
tactical reasons, that his complaint sought only injunctive relief, but the quoted 
statement from the prayer of the complaint cannot be characterized as anything other 
than a request for declaratory relief. 
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The statute's reference to an effect on "rights, status or other 
legal relations" requires a plaintiff seeking declaratory relief 
to allege "some injury or other impact on a legally recognized 
interest beyond an abstract interest in the correct application 
or the validity of a law." Budget Rent-A-Car v. Multnomah Co., 
287 Or 93, 95, 597 P2d 1232 (1979). The interest perhaps most 
often recognized as sufficient for standing under ORS 28.020 
is a present or foreseeable financial interest, such as that of a 
taxpayer, e.g., Lipscomb v. State Bd. of Higher Ed., supra, but 
many other interests have been recognized as well, including 
the interests of voters, e.g., Webb v. Clatsop Co. School Dist. 3, 
188 Or 324, 331, 215 P2d 368 (1950), and of users of a road, e.g., 
Rendler v. Lincoln Co., 302 Or 177, 182, 728 P2d 21 (1986). On 
the other hand, a taxpayer who alleged only an interest in the 
proper expenditure of public funds without alleging that the 
challenged government action would have an effect on his 
taxes was held to have no standing, Gruber v. Lincoln Hospital 
District, 285 Or 3, 8, 588 P2d 1281 (1979), and parents whose 
son had been murdered had no standing to obtain a declara
tion setting forth limits on the Governor's power to commute 
the death sentence of their child's murderer, Eacret et ux v. 
Holmes, 215 Or 121, 124-25, 333 P2d 741 (1958). 

Plaintiff alleges that he is insured by SAIF and that 
the transfer of funds from the IAF will deprive him of various 
"property rights" in the IAF, which he identifies as 
"ownership rights," the "right to be insured," the "right to 
receive dividends" and the "right to have * * * premiums 
reduced by application of surplus funds." He also alleges that 
the transfer will impair his insurance contract with SAIF, 
which he asserts includes statutes in existence when the 
Transfer Act took effect. Whatever else may be included in 
the phrase "rights, status or other legal relations" in ORS 
28.020, the phrase certainly includes property and contract 
rights. The state argues that plaintiff in fact has no "vested 
rights" in the IAF and that the transfer did not impair his 
386 Eckles v. State of Oregon 

contract with SAIF, but those are arguments addressed to the 
merits of plaintiffs claims. That he has alleged that the trans
fer of funds from the IAF affected those rights is sufficient to 
establish his standing under ORS 28.020. 

The analysis of plaintiffs standing to seek injunctive 
relief is much the same, although there is no governing stat
ute. This court has held that standing to enjoin a governmen
tal action requires an allegation that the challenged action 
injures the plaintiff in some special sense that goes beyond the 
injury the plaintiff would expect as a member of the general 
public. See, e.g., Holland et al v. Grant County et al, 208 Or 50, 
54-55, 298 P2d 832 (1956); Fields v. Wilson, 186 Or 491, 
496-98, 207 P2d 153 (1949); cf. Budget Rent-A-Car v. 
Multnomah Co., supra, 287 Or at 95. Plaintiffs allegations 
meet this standard because he has alleged legally cognizable 
injuries that he allegedly suffers as an employer insured with 
SAIF and not simply as a member of the public who is inter
ested in seeing that the law is obeyed. 

I I I . 

Plaintiff challenges the validity of the Transfer Act 
on a number of state and federal grounds. We must first 
address the state grounds. State v. Kennedy, 295 Or 260, 262, 
666 P2d 1316 (1983). -1465-



Plaintiffs first claim is that the Transfer Act is 
"illegal" because the IAF is a "trust fund" that may not be 
used for General Fund purposes! The IAF, though denomi
nated a "trust fund" in ORS 656.634(1), is nonetheless a stat
utory "trust fund." ORS 656.632(1); cf. Or Const, Art VI I I , § 2 
(establishing a "Common School Fund"). Within constitu
tional limitations, the legislature may dispose of the assets of a 
statutory fund in any manner that it sees f i t . 7 We therefore 
turn to plaintiffs constitutional arguments. 

Article I , section 20, of the Oregon Constitution for
bids granting "to any citizen or class of citizens privileges, or 
immunities, which, upon the same terms, shall not equally 
Cite as 306 Or 380 (1988) 387 

belong to all citizens." Plaintiff argues that the Transfer Act 
violated section 20 because the Act took funds only from the 
IAF, which is used by SAIF and its insureds and claimants, 
and not from the assets of private workers' compensation 
insurers. In essence, the argument is that private insurers and 
their insureds and claimants are a "class" that is granted an 
immunity not available on the same terms to SAIF and its 
insureds and claimants. But SAIF, as a state entity, is not a 
"citizen" to which section 20 could apply, and the "classes" of 
private insurers, insureds and claimants on the one hand, and 
SAIF insureds and claimants on the other, are "classes" that 
exist only by virtue of the workers' compensation statutes. 
Plaintiffs Article I , section 20, argument is therefore untena
ble, see State v. Freeland, 295 Or 367, 375 & n 7, 667 P2d 509 
(1983).8 

The arguments on which plaintiff principally relies 
are those based on the state and federal constitutional provi
sions forbidding laws impairing the obligation of contracts. 
Article I , section 21, of the Oregon Constitution provides: "No 
ex-post facto law, or law impairing the obligation of contracts 
shall ever be passed * * *." Plaintiff identifies two contracts, 
the obligations of which he asserts were impaired by the 
Transfer Act: (1) the "charter granted by the legislature to 
SAIF" and (2) the "contract which has arisen between SAIF 
* * * and its insureds." Both of these "contracts" are said by 
plaintiff to include the laws in existence when the "contracts" 
were formed. 

The "charter granted by the legislature to SAIF" can
not be characterized as a contract. The "charter" to which 
plaintiff refers is the legislative act that created SAIF, Oregon 
Laws 1979, chapter 829. Under that act, SAIF is an "indepen
dent public corporation" without "private investment or 
objective to operate for private profit." State ex rel Eckles v. 
Woolley, 302 Or 37, 49, 726 P2d 918 (1986). Its management is 

7 Plaintiff argues that the "common law," via "substantive due process," prevents 
the Legislative Assembly from transferring funds from the I A F to the General Fund. 
Although the Oregon Constitution adopted "the common law," it is expressly subject 
to subsequent legislation. See Or Const, Art X V I I I , § 7; State v. Hansen, 304 Or 169, 
172, 743 P2d 157 (1987). 

8 The Supreme Court of Utah has held that a tax imposed on that state's workers' 
compensation insurance fund, but not on private insurers, violated Utah and federal 
equal protection provisions because the state fund was not significantly different from 
a private insurance fund. State Tax Com'n v. Department of Finance, 576 P2d 1297 
(Utah 1978). Even were Utah's workers' compensation insurance system substantially 
the same as Oregon's, we would not be persuaded by the Utah court's equal protection 
analysis, which is at odds with this court's equal privileges and immunities analysis 
under Article I , section 20. - I Z l f i f i . 
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exclusively governmental, consisting of a board of directors 
appointed by the Governor and subject to confirmation by the 
Senate. Id. This court in the past has characterized a corpo
rate charter as "a contract between the corporation and its 
stockholders, and also between them and the State," First 
Nat. Bank v. Multnomah State Bank, 87 Or 423, 431-32,170 P 
534 (1918), and also between the state and the corporation, see 
Schramm v. Bank of California, 143 Or 546, 579, 20 P2d 1093 
(1933), but these contractual relationships, if they exist at all, 
do not exist with respect to a corporation that has no stock
holders and that is entirely controlled by the state. 

Plaintiff did have a contract of insurance with S A I F . 
He offered this contract into evidence at trial but then with
drew the offer, perhaps because the state stipulated that he 
was insured by SAIF . The written terms of the contract are 
thus not in the record, but plaintiff does not rely on them in 
any event. Instead, he argues that the statutes in existence at 
the enactment of the Transfer Act are part of the contract. In 
particular, he relies on ORS 656.634, which dates from 1929 
and which provided, prior to its 1982 amendment by the 
Transfer Act: 

"(1) The Industrial Accident Fund is a trust fund 
exclusively for the uses and purposes declared in ORS 656.001 
to 656.794, except that this provision shall not be deemed to 
amend or impair the force or effect of any law of this state 
specifically authorizing the investment of moneys from the 
fund. 

"(2) The State of Oregon declares that it has no proprie
tary interest in the Industrial Accident Fund or in the contri
butions made to the fund by the state prior to June 4, 1929. 
The state disclaims any right to reclaim those contributions 
and waives any right of reclamation it may have had in that 
fund."9 

Plaintiff contends that the transfer of I A F funds to the Gen
eral Fund was contrary to ORS 656.634 and thereby impaired 
his contract with SAIF . 
Cite as 306 Or 380 (1988) 389 

If the Transfer Act impaired a contractual obligation 
stated in ORS 656.634, the Act impaired an obligation of the 
state rather than an obligation of SAIF . Plaintiff does not 
point to any obligation of S A I F that S A I F has been excused 
from performing by virtue of the Act. But before considering 
whether O R S 656.634 states a contractual obligation of the 
state to employers insured by SAIF, we must first consider 
whether Article I, section 21, applies to state contracts. 

Unlike many of the provisions in Article I of the 
Oregon Constitution, the provision in section 21 against 
impairing the obligation of contracts has its ultimate source 
not in the early state and colonial constitutions but in the 
Constitution of the United States, Article I, section 10, clause 

9 Section four of the Transfer Act amended O R S 656.634 by adding the following 
language to the beginning of subsection (2): 

"Subject to the right of the State of Oregon to direct legislatively the disposi
tion of any surplus in excess of reserves and surplus deemed actuarially necessary 
according to recognized insurance principles, and necessary in addition thereto to 
assure continued fiscal soundness of the State Accident Insurance Fund Corpora
tion both for current operations and for future capital needs * * *." 
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1, and the Northwest Ordinance of 1787. See Hall v. Northwest 
Outward Bound School, 280 Or 655, 659, 572 P2d 1007 (1977). 
Article II of the Northwest Ordinance provided, in part: 

"[N]o law ought ever to be made or have force in the said 
territory, that shall, in any manner whatever, interfere with or 
affect private contracts, or engagements, bona fide, and with
out fraud previously formed." (Emphasis in original.) 

1 The Founders' Constitution 28 (Kurland & Lerner ed 1987). 
Apart from punctuation, this provision was adopted verbatim 
in Article I, section 2, of the 1845 Organic Law of the Provi
sional Government of Oregon. General Laws of Oregon 59 
(Deady 1845-64). In an 1847 opinion, the Supreme Court of 
the Provisional Government stated that this prohibition of 
the Organic Law was "taken in the substance of its provisions 
from the Constitution of the United States." Knighton v. 
Burns, 10 Or 549, 550 (1847). When Article I, section 21, was 
adopted in 1859, language very similar to that of the federal 
constitutional provision was used: section 21 differs only in 
providing, "No * * * law impairing the obligation of contracts 
shall ever be passed," rather than, "No State shall * * * pass 
any * * * Law impairing the Obligation of Contracts." 1 0 

We infer from the similarity of language and from the 
parallels drawn between the constitutional provisions by the 
390 . Eckles v. State of Oregon 

predecessor of this court that the framers of the Oregon Con
stitution intended to incorporate the substance of the federal 
provision, as it was then interpreted by the Supreme Court of 
the United States, into the Oregon Constitution, though not 
necessarily every case decided under the federal provision.1 1 

Subsequent Supreme Court of the United States decisions, of 
course, do not control the interpretation of section 21, 
although those decisions may shed light on the early history of 
the federal provision, and thereby on the Oregon provision. 

The federal provision was probably intended to apply 
only to private contracts. The similar prohibition in the 
Northwest Ordinance is explicitly limited to private contracts, 
and the immediate stimuli for , the constitutional provision 
were state debtor relief laws, which many of the framers 
believed were impairing the credit of the new nation. See 3 
The Founders' Constitution, supra at 391-402; Wright, The 
Contract Clause of the Constitution 4-5 (1938). But as early as 
Fletcher v. Peck, 10 U S (6 Cranch) 87, 3 L E d 162 (1810), the 
Supreme Court of the United States used the provision to 
prevent Georgia from nullifying its land grants; and in the 
famous case of Trustees of, Dartmouth College v. Woodward, 17 
US (4 Wheat) 518, 4 L E d 629 (1819), the Court used the 
provision to prevent New Hampshire from changing the terms 
of a pre independence royal charter that had been granted to 
Dartmouth College. See also 3 Story, Commentaries on the 
Constitution § 1385 (1833). Given this interpretation, Article 

1 0 The immediate source of Article I , section 21, like much of Article I , was the 
Indiana Constitution of 1851. Palmer, The Sources of the Oregon Constitution, 5 Or L 
Rev 200, 202 (1926). 

" The federal constitutional provision, Article I , section 10, clause 1, was directly 
applicable to the states in 1859. Many of the federal constitutional analogues of other 
provisions of Article I of the Oregon Constitution were not applied to the states until 
the 20th century, and then only indirectly through the Fourteenth Amendment. 
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I, section 21, was very likely intended to apply to both state 
and private contracts. This court, though often failing to dis
tinguish the Oregon constitutional provision from its federal 
counterpart, has interpreted Oregon's provision to apply to 
contracts of the state and its subdivisions. E.g., Campbell et al. 
v. Aldrich et al., 159 Or 208, 213-14, 79 P2d 257 (1938); 
O'Harra v. The City of Portland, 3 Or 525, 526-27 (1869). 

We now turn to the question whether ORS 656.634 
forms the basis for a contractual obligation of the state to 
employers insured with SAIF. Courts usually have concluded 
that a state contractual obligation arises from legislation only 
Cite as 306 Or 380 (1988) 391 

if the legislature has unambiguously expressed an intention to 
create the obligation. See, e.g., Charles River Bridge v. Warren 
Bridge, 36 US (11 Pet) 420, 544, 9 L E d 773 (1837); United 
States Trust Co. v. New Jersey, 431 US 1,17 n 14,97 S Ct 1505, 
52 L E d 2d 92 (1977); Campbell et al. v. Aldrich et al., supra, 159 
Or at 213-14. For example, if the Legislative Assembly had 
simply provided in ORS 656.634 that the I A F was to be used 
for the purposes stated in ORS 656.001 to 656.794, a contrac
tual obligation probably could not have been inferred from the 
provision because it would have contained nothing indicative 
of a legislative commitment not to repeal or amend the statute 
in the future.1 2 But the history of the IAF and ORS 656.634 
shows that ORS 656.634 is more than a legislative direction 
for spending the IAF. 

The I A F was created in 1913, when Oregon's workers' 
compensation system was initiated. Or Laws 1913, ch 112, § 
20. A predecessor of S A I F , the State Industrial Accident Com
mission (SIAC), both administered the system and provided 
insurance to employers, who participated in the system volun
tarily. Id. §§ 2-10. Funds received by S I A C from covered 
employers and workers were placed in the IAF, from which 
benefits to injured workers and covered employers were 
drawn. Id. § 20. The I A F also received contributions from the 
General Fund until 1923. Or Laws 1929, ch 172. 

In 1927, the Legislative Assembly directed that 
$600,000 of the I A F be used to construct a state office building 
in Salem, the money plus interest to be repaid to the I A F out 
of the General Fund over a period of several years. Or Laws 
1927, ch 322. Covered employers and workers brought an 
action to challenge this use of the I A F , contending that the 
IAF could be used only for workers' compensation purposes 
and that the act authorizing the investment of the funds cre
ated a state debt in excess of constitutional limitations. This 
court, after reversing itself on rehearing, held that the invest
ment was valid, either because the state was "the absolute 
owner" of the I A F or because the state, if not "the absolute 
owner," at least had the authority to determine the proper 

392 Eckles v. State of Oregon 

investment of the IAF. Eastern & Western Lbr. Co. v. Patter
son, 124 Or 146, 147-48, 264 P 441 (1928), rev'g on rehearing 
124 Or 112, 258 P 193 (1927). 

12 Cf. Methodist Hosp. of Brooklyn u. State Ins. Fund, 64 N Y 2d 365, 476 NE2d 
304, 310 (1985) (statutory directives regarding proper uses of insurance fund did not 
create a contractual obligation). 
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In reaction to the court decision, the Legislative 
Assembly at its next session enacted what has become ORS 
656.634. Or Laws 1929, ch 172. The act, together with its 
preamble, provided: 

"Whereas a question has arisen over the right of the state 
of Oregon to use a part of the industrial accident fund for the 
purpose of constructing an office building for the state of 
Oregon, under chapter 322, General Laws of Oregon, 1927, 

- and also as to whether or not the state of Oregon has any 
proprietary interest in the contributions heretofore made by 
said state to said fund, and the right to reclaim the same, 
which questions are said to have caused apprehension on the 
part of the employer and employe contributors to said fund as 
to the security and protection thereof, and to have caused 
threats of withdrawal from further support and contribution 
thereto by large contributors thereto; and 

"Whereas the state of Oregon has not made financial con
tributions to said fund since July 1, 1923, and the said fund 
since said date has been maintained entirely by the contribu
tions of the employers and employes in hazardous employ
ment, and all contributions heretofore made by the state have 
either been expended in the administration of said fund or 
have become a part of the catastrophe fund, rehabilitation 
fund or segregated accident fund, set aside for the payment of 
awards of benefits under the act, and said state contributions 
can no longer be identified; and 

"Whereas any uncertainty as to the security and protec
tion of said fund or doubt as to the rights of the state therein 
militates against the fullest acceptance and the proper admin
istration thereof, and it is for the interest of the state that 
confidence of the industrial interests of the state in the fullest 
measure be maintained in said fund; therefore 
"Be it Enacted by the People of the State of Oregon: 

"Section 1. The state of Oregon hereby does declare that 
the industrial accident fund created by the workmen's com
pensation act of Oregon, being chapter 112, General Laws of 
Oregon, 1913, as amended by various sessions of the legisla
ture thereafter, be and the same is a trust fund for the uses and 
purposes declared in said act as so amended, and no other, and 
that the contributions to the said fund heretofore made by the 
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state of Oregon have become an integral part of said fund and 
have either been expended or allocated to the catastrophe 
fund, rehabilitation fund or segregated accident fund, and the 
state of Oregon hereby does declare that it has no proprietary 
interest in said fund or in the contributions thereto heretofore 
made by said state, and hereby does disclaim any right to 
reclaim said contributions or any part thereof for its own use, 
and hereby does waive any such right of reclamation, if any it 
ever had, in or to any of said fund. This act shall not be 
deemed to amend or impair the force of said chapter 322, 
General Laws of Oregon, 1927, or to limit, restrict or control 
the investment of the sum of $600,000 of said accident fund 
for building purposes." 

Apart from condensation of the act when it was incorporated 
into the Oregon Revised Statutes in 1953,13 the only change in 

1 3 Oregon Laws 1953, chapter 3, repealed laws then in existence and reenacted 
them as the "Oregon Revised Statutes." Although textual changes were made, no 
substantive changes in the laws were intended. See State of Oregon u. Holland, 202 Or 
656, 661-65, 277 P2d 386 (1954). 
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the act until it was amended by the Transfer Act was a 1967 
amendment that provided that the act was not intended to 
limit the ability of the state to invest the IAF. Or Laws 1967, 
ch 335, § 55. 

We need not pursue the extended arguments of the 
state and plaintiff over whether the I A F is a "trust fund," as it 
is described by the legislature, or a "statutorily dedicated 
fund," as the state insists that it is. There can be little doubt 
that the purpose of ORS 656.634 was to assure employers who 
insured with SIAC, and subsequently with SAIF, that the 
state would not do precisely what it did do in the Transfer Act. 
Moreover, the reason that the state made this assurance was 
to induce skeptical employers to participate in a state insur
ance system that was, and still is, voluntary in the sense that 
private employers need not obtain workers' compensation 
insurance from S A I F . We conclude that O R S 656.634 
expressed a contractual promise of the state to employers who 
insured with S A I F that the state would not transfer IAF funds 
to the General Fund. 

The question that follows from this conclusion is 
whether the Transfer Act, though contrary to the contract 
394 Eckles v. State of Oregon 

formerly stated in ORS 656.634, is a law "impairing the obli
gation" of that contract. To answer this question, we must 
first describe the Act in more detail. 

The Act is divided into five sections, but only sections 
two and four are important to our present inquiry. 1 4 Section 
two, the heart of the Act, directs the State Treasurer to trans
fer $81 million from the I A F to the General Fund: 

"(1) Notwithstanding any other statute, the State Acci
dent Insurance Fund Corporation shall reduce its excess sur
plus in the Industrial Accident Fund by the amount of $81 
million in the manner provided in this Act. 

"(2) Notwithstanding ORS 293.115(2)(d), or any other 
provision of law, the State Treasurer shall transfer $81 million 
from the Industrial Accident Fund into the General Fund on 
June 30, 1983. Any liquidation of investments necessary to 
accomplish this transfer shall be done in an orderly manner 
and at the most advantageous terms obtainable. 

"(3) The initiation of a judicial proceeding to challenge the 
legality of any part of this Act shall not stay implementation 
of the transfer procedures provided in this section, and no 
injunction, stay or restraining order prohibiting or delaying 
such transfer shall issue in such proceeding unless and until 
the transfer of funds required by this Act has been finally 
adjudicated to be invalid." 

Section four modifies the contractual agreement stated in 
ORS 656.634 so as to permit the state to use surplus I A F funds 
for any purpose that the legislature directs. ORS 656.634 now 
provides, with the amendment made by section four italicized: 

"(1) The Industrial Accident Fund is a trust fund 
1 4 Section one of the Transfer Act is a statement of legislative findings and legal 

conclusions. Section five is an emergency clause. Section three, which amends O R S 
656.526(2), prohibits S A I F from declaring a dividend to insured employers from 
surplus I A F funds until S A I F has made other payments of surplus funds authorized by 
law. We need not decide the validity of this last section because the outcome of this 
case hinges upon the validity of these "other payments." 
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exclusively for the uses and purposes declared in ORS 656.001 
to 656.794, except that this provision shall not be deemed to 
amend or impair the force or effect of any law of this state 
specifically authorizing the investment of moneys from the 
fund. 

"(2) Subject to the right of the State of Oregon to direct 
legislatively the disposition of any surplus in excess of 
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reserves and surplus deemed actuarially necessary according 
to recognized insurance principles, and necessary in addition 
thereto to assure continued fiscal soundness of the State Acci
dent Insurance Fund Corporation both for current operations 
and for future capital needs, the State of Oregon declares that 
it has no proprietary interest in the Industrial Accident Fund 
or in the contributions made to the fund by the state prior to 
June 4, 1929. The state disclaims any right to reclaim those 
contributions and waives any right of reclamation it may have 
had in that fund." 

If section four of the Transfer Act is a constitu
tionally valid modification of the state's contract with 
employers insured with SAIF, then section two is valid as well 
because the transfer made by section two is consistent with 
the modified contract. We therefore first analyze whether sec
tion four impairs the obligation of the contract formerly stated 
in ORS 656.634. 

The Supreme Court of the United States, interpret
ing the federal contracts clause, early distinguished the obliga
tion of a contract from the agreement stated in a contract. The 
obligation of a contract was the sum of the contractual duties 
imposed upon the contracting parties by the operation of law 
upon the contract. See Ogden v. Saunders, 25 US (12 Wheat) 
213, 256-57, 6 L E d 606 (1827). Justice Washington wrote in 
Ogden: 

"[T]he error of those who controvert the constitutionality of 
the bankrupt law under consideration * * * has arisen from 
not distinguishing accurately between a law which impairs a 
contract, and one which impairs its obligation. A contract is 
defined by all to be an agreement to do, or not to do, some 
particular act; * * *. Any law, then, which enlarges, abridges, 
or in any manner changes, this [agreement] * * * necessarily 
impairs the contract * * *. 

"* * * It is a law which impairs the obligation of contracts, 
and not the contracts themselves, which is interdicted. * * * 
What is it, then, which constitutes the obligation of a con
tract? * * * [I]t is the law which binds the parties to perform 
their agreement. The law, then, which has this binding obliga
tion, must govern and control the contract, in every shape in 
which it is intended to bear upon it, whether it affects its 
validity, construction or discharge." 

25 U S (12 Wheat) at 256-57. In Ogden, the Court held that an 
insolvency law, which impaired a contractual agreement by 
396 Eckles v. State of Oregon 

discharging a debt, did not impair the contractual obligation 
of the debtor because the contract was entered into after the 
insolvency law was enacted, and thus there had never been 
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any obligation to pay the debt in the circumstances in which 
the insolvency law applied.15 

The contractual obligation with which the Court was 
concerned in Ogden was a private obligation. When the 
Court's definition of obligation is applied to contracts of a 
state, which makes the laws, the definition becomes circular 
because the contracts clause itself defines a state's contractual 
obligations. The Court avoided this difficulty by tacitly 
assuming that general principles of contract law were applica
ble to state contracts. Thus, the Court held that Georgia could 
not repeal a land grant that had been obtained through the 
bribery of a previous legislature: 

"[T]he legislature may have had ample proof that the original 
grant was obtained by practices which can never be too much 
reprobated, and which would have justified its abrogation, so 
far as respected those to whom crime was imputable. But the 
grant, when issued, conveyed an estate in fee-simple to the 
grantee, clothed with all the solemnities which law can 
bestow. This estate was transferrible [sic]; and those who 
purchased parts of it were not stained by that guilt which 
infected the original transaction. Their case is not dis
tinguishable from the ordinary case of purchasers of a legal 
estate, without knowledge of any secret fraud which might 
have led to the emanation of the original grant. According to 
the well-known course of equity, their rights could not be 
affected by such fraud. Their situation was the same, their 
title was the same, with that of every other member of the 
community who holds land by regular conveyances from the 
original patentee." 

Fletcher v. Peck, supra, 10 US (6 Cranch) at 134-35. Similarly, 
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the Court held that New Hampshire's amendment of a private 
college's charter was unconstitutional, the Court noting: 

"This [charter] is plainly a contract to which the donors, 
the trustees, and the crown (to whose rights and obligations 
New Hampshire succeeds), were the original parties. It is a 
contract made on a valuable consideration. It is a contract for 
the security and disposition of property. It is a contract, on 
the faith of which, real and personal estate has been conveyed 
to the corporation. It is, then, a contract within the letter of 
the constitution, and within its spirit also, * * *." 

Trustees of Dartmouth College v. Woodward, supra, 17 US (4 
Wheat) at 643-44; see also New Jersey v. Wilson, 11 US (7 
Cranch) 164, 3 L E d 303 (1812) (state's repeal of a tax exemp
tion, which formed part of a land claims settlement with the 
Delaware Indians, violated the contracts clause); cf. 
Huidekoper's Lessee v. Douglass, 7 US (3 Cranch) 1, 70, 2 L Ed 
347 (1805) ("This [legislative act] is a contract; and although a 
state is a party, it ought to be construed according to those 
well-established principles which regulate contracts gener-
ally."). 

1 5 The Ogden Court's definition of obligation is probably too broad in that perhaps 
every law would have the potential for impairing a contractual obligation so defined. It 
may be that legislation not specifically directed at altering contractual relationships is 
outside the scope of Article I, section 21, and the federal contracts clause, but this case 
does not require us to pursue the matter further. Cf. Exxon Corp v. Eagerton, 462 U S 
176,190-92, 103 S Ct 2296, 76 L E d 2d 497 (1983); Hudson Water Co. u. McCarter, 209 
US 349, 357,28 S Ct 529,52 L E d 828 (1908) ("One whose rights, such as they are, are 
subject to state restriction, cannot remove them from the power of the State by 
making a contract about them."); Note, Rediscovering the Contract Clause, 97 Harv L 
Rev 1414 (1984). -1473 



The Court, however, did not treat the states entirely 
as if they were private contracting parties. The Court rela
tively early developed the rule noted above that a state con
tract will not be inferred from legislation that does not 
unambiguously express an intention to create a contract. See 
Charles River Bridge v. Warren Bridge, supra, 36 US (11 Pet) 
at 544; Providence Bank v. Billings, 29 US (4 Pet) 514, 561, 7 L 
E d 939,(1830); accord Campbell et al. v. Aldrich et ai, supra, 
159 Or at 213-14. Although the rule is concerned with the 
existence of a contractual agreement, rather than with the 
extent of the obligation created by an agreement, the effect of 
the rule is to eliminate the state's contractual obligation 
whenever there is doubt concerning the agreement. 

Another early rule was, and is, that the contracts 
clause does not limit a state's power of eminent domain. See 
West River Bridge Co. v. Dix, 47 US (6 How) 507, 12 L E d 535 
(1848). In West River Bridge Co., the Court held that Ver
mont's taking, with compensation, of a 100-year toll-bridge 
franchise granted by the Vermont legislature 48 years before 
did not violate the contracts clause. The Court recognized that 
the franchise created a contractual obligation that the state 
398 Eckles v. State of Oregon 

could not impair but reasoned that the franchise was property 
like any other and thereby subject to taking through an emi
nent domain proceeding.16 

In the late 19th century, the Supreme Court of the 
United States further limited the states' contractual obliga
tions under the federal constitution through the rule that a 
state could not contract away its "police power," i.e., that a 
state was under no obligation to keep agreements that were or 
had become contrary to certain aspects of public welfare. See, 
e.g., Stone v. Mississippi, 101 US 814, 25 L E d 1079 (1880). 
More recently, employing a "balancing" analysis, the Court 
has stated that the contracts clause "must be accommodated 
to the inherent police power of the State 'to safeguard the vital 
interests of its people.'" Energy Reserves Group v. Kansas 
Power & Light, 459 US 400, 410,103 S Ct 697, 74 L E d 2d 569 
(1983) (quoting Home Bldg. & L. Assn. v. Blaisdell, 290 US 
398, 434, 54 S Ct 231, 78 L E d 413 (1934)).17 This court has in 
the past made similar statements with respect to both the 
Oregon and federal constitutions. See, e.g., Campbell et al. v. 
Aldrich et al., supra, 159 Or at 217; Schramm v. Bank of Cal
ifornia, supra, 143 Or at 579. But cf. Haberlach v. Tillamook 
Bank, 134 Or 279, 289, 293 P 927 (1930). Exercise of the 
"police power," unlike exercise of the "eminent domain 
power," does not require compensation. 

We find nothing in the history of Article I, section 21, 
including the early history of the federal contracts clause, 
from which we could infer that the disclaimer formerly stated 
in ORS 656.634 did not create a contractual obligation on the 
part of the state. A contractual obligation would exist under 

1 6 Years later, the Court explicitly held that the power of eminent domain was 
inalienable. Pennsylvania Hospital u. Philadelphia, 245 U S 20, 38 S Ct 35,62 L E d 124 
(1917). 

1 7 Because a state's self-interest is at stake when it impairs its own contractual 
obligations, the Court has been less willing than it has been with impairments of 
private contracts to conclude that such impairments are reasonable. See United States 
Trust Co. v. New Jersey, 431 U S 1, 25-26, 97 S Ct 1505, 52 L E d 2d 92 (1977). 
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general principles of contract law, and none of the special 
limitations on the contractual obligations of states, discussed 
above, are applicable. The need to resolve the financial crisis 
that induced the Legislative Assembly to pass the Transfer 
Act could perhaps be described as a "vital interest" of the 
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state, but we doubt that the "police power" doctrine could be 
stretched so far as to permit the state to disregard a financial 
guarantee to persons or corporations who participate in a state 
insurance system. In any event, this court has emphasized in 
recent years that the "police power" is indistinguishable from 
the state's inherent power to enact laws and regulations; the 
existence of that power cannot explain the extent to which the 
power is constitutionally limited. See Dennehy v. Dept. of 
Rev., 305 Or 595, 604 n 3, P2d (1988). Moreover, the 
state cannot avoid a constitutional command by "balancing" 
it against another of the state's interests or obligations, such 
as protection of the "vital interests" of the people. See Orego-
nian Publishing Co. u. O'Leary, 303 Or 297, 305, 736 P2d 173 
(1987). Limits on the contractual obligations of the state must 
be found within the language or history of Article I, section 21, 
itself. 

Section four of the Transfer Act impairs the obliga
tion of the contract formerly stated in ORS 656.634 because 
section four would eliminate that obligation with respect to 
surplus I A F funds. The state could use surplus I A F funds for 
any purpose that it chose, without contractual liability to 
employers insured by SAIF . Section four, then, violates Arti
cle I, section 21, of the Oregon Constitution insofar as it 
affects employers with S A I F insurance contracts entered into 
before the enactment of the Transfer Act. As to subsequent 
contracts, including renewals of contracts then in existence, 
section four is valid because ORS 656.634 as amended by 
section four would define, not impair, the state's contractual 
obligations to employers by reason of those contracts.1 8 

The invalidity of section two of the Transfer Act does 
400 Eckles v. State of Oregon 

not follow necessarily from the invalidity of section four.1 9 

Unlike section four of the Act, section two does not purport to 
change the terms of the state's contract but to mandate a 
breach of that contract. The distinction has an analogy in 

1 8 Future private contracts, as well, are not protected by the state and federal 
contracts clauses. See Ogden v. Saunders, 25 U S (12 Wheat) 213, 6 L E d 606 (1827); 
Hibernia Securities Co. v. Pirie, 149 Or 434, 457-58, 41 P2d 431 (1935); accord 
Knighton u. Burns, 10 Or 549, 552 (1847) (interpreting "contracts clause" in Oregon 
Provisional Government Organic Law, Art I, § 2). No law can impair the obligation of 
future contracts because the laws in existence when a contract is formed define the 
obligation of that contract. Preexisting contractual obligations, on the other hand, 
may be impaired by subsequent changes in the laws that modify those obligations. 
This interpretation of the contracts clauses is also supported by the records of the 
federal constitutional convention. The prohibition on laws impairing the obligation of 
contracts was originally stated as a prohibition on "retrospective laws." 3 The Found
ers' Constitution 393 (Kurland & Lerner ed 1987). Perhaps because of fears that 
"retrospective laws" would be interpreted to apply only to criminal laws, the prohibi
tion was recast in its current form. See id. 

1 9 Although there is no severability provision in the Transfer Act, the legislature 
could not have intended to make the enactment of section two contingent upon the 
validity of section four. The transfer of funds mandated by section two was the raison 
d'etre of the Act. We conclude that the provisions are severable. See O R S 174.040; City 
of Portland v. Dollarhide, 300 Or 490, 503-05, 714 P2d 220 (1986). 
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private contract law in the distinction between a failure or 
refusal to perform according to, the terms of a contract and an 
assertion of the invalidity or nonexistence of the contract 
terms under which that performance is specified. A failure or 
refusal to perform a contract is not inconsistent with recogni
tion of the contract's validity. In deciding the validity of sec
tion two, we must decide whether Article I, section 21, 
prohibits the state from breaching its contracts. That is, does 
Article I, section 21, oblige specific performance of the state's 
contract or only compensation for its breach? 

Ogden v. Saunders, supra, established that the obliga
tion of a contract was to be understood as the legal duties 
imposed upon the contracting parties by the operation of law 
upon the contract. Ordinarily, parties to a contract are not 
obliged to perform the contract according to its terms; in lieu 
of performance, the breaching party may compensate the non
breaching party for the failure to perform as directed by the 
contract. See also 3 Story, supra, § 1372 ("[I]t has been said, 
that the obligation of a contract consists in the power and 
efficacy of the law, which applies to, and enforces performance 
of it, or an equivalent for non-performance."). Specific per
formance is available only if other remedies are deemed to be 
inadequate to protect the'nonbreaching party's contractual 
interests. Cf. Restatement (Second) Contracts §§ 359-60 
(1979).2 0 

Moreover, it has long been established that a state 
may, through eminent domain proceedings, violate or abro
gate its contracts without impairing its contractual obliga
tions. See West River Bridge Co. v. Dix, supra. In West River 
Bridge Co., Vermont's condemnation of the plaintiffs' toll-
Cite as 306 Or 380 (1988) 401 

bridge franchise was, in effect, a breach of the franchise con
tract together with a payment of damages for the breach. 
Although the franchise contract created a contractual obliga
tion, which Vermont could not constitutionally impair, that 
obligation was not an obligation of specific performance but of 
compensation. This eminent domain rule is somewhat akin to 
the rule in the general law of contracts that there is ordinarily 
no contractual obligation of specific performance. See Sterk, 
The Continuity of Legislatures: Of Contracts and the Contracts 
Clause, 88 Colum L Rev 647, 690-91 (1988). But the ability of 
the state to breach its contracts through the use of its power of 
eminent domain is not limited to those cases in which 
damages would be an adequate remedy under the general law 
of contracts. If the state agreed to lease a parcel of land and 
then chose to condemn the lessee's interest under the lease, 
neither Article I, section 21, nor the federal contracts clause 
would prohibit the state from doing so, even though specific 
performance of a contract involving the transfer of an interest 
in land is ordinarily required, see Restatement (Second) Con
tracts § 360, comment e (1979). 

Given the general law of contractual obligations and 
the state's undoubted ability to breach its contracts through 
the use of its power of eminent domain, we conclude that the 
state is not obliged by Article I, section 21, to perform its 

2 0 Cf. Holmes, The Path of the Law, in Collected Legal Papers 175 (1920): "The 
duty to keep a contract at common law means a prediction that you must pay damages 
if you do not keep it — and nothing else." 
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contracts according to the terms of those contracts, at least 
where, as in this case, the contractual interests of the parties 
with whom the state has contracted are financial or property 
interests.21 In such cases, Article I, section 21, protects con
tractual interests by obliging the state to compensate for its 
breach of those contracts.2 2 In this respect, Article I, section 
21, is consistent with Article I, section 18, of the Oregon 
Constitution, which prohibits the state from taking private 
402 Eckles v. State of Oregon 

property for public use without payment of "just compensa
tion."2 3 

By directing the State Treasurer to transfer $81 mil
lion from the I A F to the General Fund, section two of the 
Transfer Act breached the state's contract with employers 
insured with SAIF. Unlike section four of the Act, however, 
section two does not alter retroactively the terms of that con
tract. Though the transfer breached the state's contract, the 
obligation of that contract remains. That obligation is to com
pensate employers for the breach. It is true that neither sec-̂  
tion two nor any other section of the Transfer Act makes 
provision for such compensation, but section two would not 
preclude compensation. As with a "taking" of private prop
erty, a breach of contract by the state is not unconstitutional 
simply because compensation is not offered in the legislation 
mandating the breach. Cf. Suess Builders u. City of Beaverton, 
294 Or 254, 258 n 3, 656 P2d 306 (1982) (describing "inverse 
condemnation" action). Section two, then, does not impair the 
obligation of the state's contract and does not violate Article I, 
section 21, of the Oregon Constitution. 

Plaintiff neither sought compensation nor produced 
any evidence that he had been damaged by the state's breach 
of contract. 2 4 He sought a declaratory judgment that the 
Transfer Act was "null and void and unconstitutional" and a 
"mandatory injunction" for the return to the I A F of the funds 

2 1 We need not and do not decide whether, where other contractual interests are at 
stake, the state would be obliged by Article I , section 21, to perform its contracts in 
accordance with the contract terms. 

2 2 Cf. Shakespeare, The Merchant of Venice, Act IV, Scene I, in The Complete 
Works of Shakespeare 280 (Kittredge ed 1936). Were specific performance required, 
the state, if it made an unwise or unfortunate bargain, might find itself in the position 
of Antonio, who, having agreed to forfeit a pound of his flesh upon failure to repay 3000 
ducats, could not obtain mercy from Shylock even though friends offered to repay the 
debt many times over. Obligees with less of a point to prove than Shylock would 
nonetheless be in a position to extract an onerous settlement from the state. 

2 3 At least one author, writing on the federal contracts clause, argues that a 
"takings" analysis under the Fifth Amendment would be "a better conceptual vehicle 
for approaching certain government actions now dealt with under contract clause 
analysis." Note, Takings Law and the Contract Clause: A Takings Law Approach to 
Legislative Modifications of Public Contracts, 36 Stan L Rev 1447,1449 (1984). "As in 
private contract cases, the goal should be protecting each party's expectations while 
enabling the parties to enter into superior transactions." Id. at 1461 (footnotes omit
ted). 

2 4 We cannot infer from the statutes alone that employers insured by S A I F were 
harmed by the transfer of funds. Nothing in the statutes makes employers liable to 
injured workers for shortfalls in the I A F . O R S 656.018(l)(a) provides that the liability 
of employers to injured employees is limited to maintaining workers' compensation 
coverage in accordance with the workers' compensation laws. Cf. Moran v. State ex rel. 
Derryberry, 534 P2d 1282, 1286-88 (Okla 1975) (because insured employers were liable 
for shortfalls in workers' compensation fund, transfer of funds violated Oklahoma 
Constitution's prohibition on laws impairing the obligation of contracts). Insured 
employers may benefit from premium reductions and dividends drawn from surplus 
I A F funds. See O R S 656.508 and 656.526. These benefits are set in the "discretion" of 
S A I F . See id. That "discretion" does not preclude a showing that insured employers 
were harmed by the transfer, but the existence of that harm cannot be presumed. 
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transferred. The state is not obliged by Article I, section 21, to 
return the funds to the I A F , but the circuit court erred in not 
awarding plaintiff a declaratory judgment that section four of 
the Transfer Act is unconstitutional insofar as it affects 
employers with S A I F insurance contracts that were in exis
tence on or before the date of the enactment of the Transfer 
Act. 

With respect to plaintiffs other Oregon claims, his 
failure to prove that he was damaged by the transfer of funds 
defeats his "takings" claim under Article I, section 18, of the 
Oregon Constitution. His claim that the Transfer Act deprives 
him of "due process" under Article I, section 10, of the Oregon 
Constitution misconceives that provision. State v. Wagner, 
305 Or 115, 145-46, 752 P2d 1136 (1988); Cole v. Dept. of Rev., 
294 Or 188, 191, 655 P2d 171 (1982). 

IV. 

Having decided that section four of the Transfer Act 
is unconstitutional under the Oregon Constitution, we need 
only address plaintiff s federal claims with respect to section 
two of the Act. These claims fail for essentially the same 
reasons as do his claims under analogous provisions of the 
Oregon Constitution. His equal protection claim is premised 
upon an equality between S A I F and private insurers that does 
not exist. His "takings" and due process arguments fail for the 
absence of a showing of any "taking" or "deprivation." His 
contract claim under Article I, section 10, clause 1, of the 
Constitution of the United States also cannot be sustained 
without showing that the transfer of funds mandated by sec
tion two caused some harm to his contractual interests. See 
Texaco, Inc. v. Short, 454 US 516, 531, 102 S Ct 781, 70 L E d 
2d 738 (1982); United States Trust Co. v. New Jersey, supra, 
431 U S at 18-19. 

The decision of the Court of Appeals and the judg
ment of the circuit court are affirmed in part and reversed in 
part. The case is remanded to the circuit court for further 
proceedings consistent with this opinion. 

P E T E R S O N , C . J . , concurring in part and dissent
ing in part. 

In large part, I agree with the majority. The majority 
is correct that 
404 Eckles v. State of Oregon 

"[t]here can be little doubt that the purpose of ORS 656.634 
was to assure employers who insured with SIAC, and subse
quently with SAIF, that the state would not do precisely what 
it did do in the Transfer Act. * * *" 

and 
"ORS 656.634 expressed a contractual promise of the state to 
employers who insured with SAIF that the state would not 
transfer IAF funds to the General Fund." 306 Or at 

I would hold, however, that the passage of the 1982 
law breached an existing contract between the State of Oregon 
on the one hand, and the employers and workers of Oregon on 
the other, entitling the plaintiff herein to relief, and that the 
1982 law impaired the obligation of that contract under the 
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Oregon Constitution. I would order the $81 million repaid to 
SAIF . 

The analysis is simple and straightforward: 

Before the 1982 amendments, ORS 656.6341 provided 
that "(1) The Industrial Accident Fund is a trust fund 
exclusively for the uses and purposes declared in ORS 656.001 
to 656.794 * * *," and "(2) The State of Oregon declares that it 
has no proprietary interest in the Industrial Accident Fund 
* * * >> 

The "contract" between the state and employers who 
were insured by S A I F is found in part in ORS 656.526(1) and 
(2). Before the 1982 amendments, ORS 656.526 provided in 
relevant part: 

"(1) Periodically, the State Accident Insurance Fund Cor
poration shall determine the total liability existing against the 
Industrial Accident Fund. 

"(2) If, after the determination required by subsection (1) 
of this section, the State Accident Insurance Fund Corpora
tion finds the Industrial Accident Fund, aside from the 
reserves deemed actuarially necessary according to recognized 
insurance principles, contains a surplus, the State Accident 
Insurance Fund Corporation in its discretion may declare a 
dividend to be paid to, or credited to the accounts of, employ
ers who were insured by the State Accident Insurance Fund 
Corporation during all or part of the period for which the 

Cite as 306 Or 380 (1988) 405 

dividend is declared. Any dividend so declared shall give due 
consideration to the solvency of the Industrial Accident Fund, 
not be. unfairly discriminatory and not be promised in 
advance of such declaration." 

S A I F is a government insurance company. This is 
apparent from its name — State Accident Insurance Fund 
Corporation (ORS 656.751); from its purpose — S A I F "is 
created for the purpose of transacting workers' compensation 
insurance and reinsurance business" (ORS 656.752); and from 
its O R S 656.752 "functions" — those of any workers' compen
sation insurer: to "solicit employers," to collect the premiums 
of insured employers, to "receive and handle and process the 
claims of workers," to "furnish advice, services and excess 
workers' compensation and employer liability insurance," and 
to "provide reinsurance coverage to Oregon employers" (ORS 
656.752). 

The source of the contract between the state (through 
SAIF) and its insureds that is acutely relevant herein is O R S 
656.526(1) and (2), set forth above. The statute sets forth the 
financial arrangements between S A I F and its insureds and 
workers. S A I F receives premiums from its insureds. Those 
premium dollars are to be handled as such moneys are 
required to be handled by insurers generally. Apart from its 
costs of operation, ORS 656.526 requires S A I F to conduct its 
affairs as follows: 

First, S A I F must "determine the total liability exist
ing against the [IAF]." O R S 656.526(1). Second, S A I F is 
required to determine reserves "deemed actuarially necessary 

1 Unless otherwise stated, all references are to the statutes in effect before the 1982 
amendments. 
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according to recognized insurance principles ." O R S 
656.526(2). These two steps are designed to assure the pay
ment of benefits to workers before any dividends are declared. 
Third, from the "surplus," the amount remaining after steps 
one and two, S A I F "in its discretion may * * * declare a divi
dend to be paid to, or credited to the accounts of, employers 
who were insured by [SAIF] during all or part of the period for 
which the dividend is declared." O R S 656.526(2). 

The contract between S A I F and its insureds is essen
tially this: In return for the payment of premiums, S A I F is to 
use the premiums to pay its costs of operations, including 
claims; to set up appropriate reserves for payment of claims 
406 Eckles v. State of Oregon 

"according to recognized insurance principles"; and "in its 
discretion," to declare dividends from the surplus.2 

ORS 656.526(2) does not expressly state that S A I F 
will exercise good faith in deciding whether to "declare a divi
dend," but I have little doubt that it would be improper for 
S A I F to amass an unreasonably large surplus. In fact, the 1982 
law makes this very point. The proposition that unreasonably 
large surpluses cannot be retained is driven home by section 
1(8) of chapter 2 of the 1982 law, which provides: 

"As an independent public corporation, it is inappropriate 
and contrary to public policy for the State Accident Insurance 
Fund Corporation to continue to maintain a surplus so far 
exceeding the amount necessary for its statutory purposes." 
Or Laws 1982 (3d Special Session), ch 2, § 1(8). 

Although that paragraph likely was included in the 1982 law 
as a justification for the transfer, the paragraph as well sup
ports the proposition that SAIF , in discharging its obligation 
to its insureds under ORS 656.526(1), cannot "maintain a 
surplus * * * exceeding the amount necessary for its statutory 
purposes." Or Laws 1982 (3d Special Session), ch 2, § 1(8). 

Moreover, the 1982 law confirms that such distribu
tions were made. Section 1(4) expressly refers to SAIF's prac
tice of paying dividends. It states: "Dividends for calendar 
years 1981 and 1982 have already been declared and paid." 

As stated above, S A I F is a government insurance 
company. The state has "no proprietary interest" in the IAF. 
O R S 656.634(2). In some respects, its method of operation is 
akin to that of a mutual insurance company. Its insureds 
contribute to the creation of a fund to pay claims and costs of 
operation, and to establish reserves. Ultimately, surplus funds 
are divided among the insureds by the payment of dividends. 
That seems to be the goal of ORS 656.526(2). 

The law involving mutual insurance companies is 
analogous. The general rule is that the surplus of a mutual 
insurance company belongs to its policyholders, with distribu
tion to be made according to the governing statutes, See 2 
Cite as 306 Or 380 (1988) ' 407 

Couch on Insurance 2d 692, § 19:24 (rev ed 1984). Often, as 
here, decisions concerning dividends are left to the "discre
tion" of the board. 

2 The statutes: concerning S A I F ' s reserve accounts include O R S 656.635 to 
656.644. Reserves for paying awards and benefits are governed by O R S 656.636. 
Creation of "other reserves * * * as are deemed necessary" is governed by O R S 656.640. 
The statutory source of the fund for disbursement of "surplus to employers as required 
by O R S 656.526" is O R S 646.642. 
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ORS 656.526 appears to enact for S A I F the general 
rule concerning declaration of dividends by insurers. The 
board determines how much of the surplus should be retained 
to insure the security of the policyholders, to pay claims, and 
to cover contingencies. It then, in its discretion, decides how 
much should be distributed to the policyholders. The exercise 
of this discretion is reviewable by courts, the usual referents 
being bad faith, fraud, or abuse of discretion. See 6 Couch on 
Insurance 2d 971-74, §§ 34:121-22 (rev ed 1985); see also 
Gilmore u. State Compensation Insurance Fund, 23 Cal App 2d 
325, 328, 73 P2d 640, 642 (1937) (premium paid to California 
State Compensation Fund "in excess of compensation neces
sarily paid, and the cost of creating and maintaining the fund, 
is to be refunded in dividends or credited on the renewal * * *"; 
petition failed to allege facts showing a breach of duty by the 
fund). 

I have no opinion and the record does not show 
whether the S A I F board would have declared a dividend but 
for the $81 million transfer. (As stated, we do know that S A I F 
declared a dividend in 1981 and 1982. Section 1(4) of the 1982 
law states: "Dividends for calendar years 1981 and 1982 have 
already been declared and paid.") If the facts would warrant 
such a distribution, presumably SAIF's board would order it, 
for the general rule is that directors of a mutual insurance 
company cannot withhold a dividend that should be declared. 
Rhine v. New York Life Ins. Co., 273 N Y 1, 6 NE2d 74 (1936). 

One inescapable conclusion is that the transfer of the 
$81 million entirely prevented SAIF's board from exercising 
its discretion in deciding whether to declare a dividend.3 

3 Soon after the 1982 legislation was passed, S A I F filed a complaint against the 
State of Oregon asserting that both 1982 laws were unconstitutional. SAIF Corpora
tion u. State of Oregon, Marion County Circuit Court No. 136437. 

S A I F was sensitive to its responsibilities to its workers and policyholders. Para
graph I of its complaint forthrightly alleged: 

"This is an action for a declaratory judgment regarding the validity of two 
Oregon laws, H B 3324 and H B 3325, which were enacted as a package on Sep
tember 3, 1982. Those measures require that $81 million be taken from the 
Industrial Accident Fund and placed in Oregon's General Fund. Plaintiffs are 
public trustees of the Industrial Accident Fund, and contend that the proposed 
transfer violates the Oregon Constitution and the Constitution of the United 
States. They seek a declaratory judgment to that effect, a permanent injunction 
prohibiting the transfer, and restitution of any moneys transferred prior to final 
judgment." 

The complaint also alleged: 

"The operations of S A I F Corporation are similar to those of the private 
insurance companies with which it competes. 

«<**** * 

" H B 3324 and H B 3325 impair the obligations of the State of Oregon under 
its statutory charter to S A I F Corporation, and the obligations of SAIF ' s corpora
tion's contracts with its policyholders and covered employees, in violation of 
Article I, § 21 of the Oregon Constitution and Article I , § 10 , cl. 1 of the United 
States Constitution. 

" H B 3324 and H B 3325 interfere arbitrarily with the settled expectations of 
S A I F Corporation, its policyholders and covered employees. Those statutes con
stitute an impermissible deprivation of property rights in violation of the Due 
Process Clause of the Fourteenth Amendment to the United States Constitution." 
Attorney General Dave Frohnmayer responded by filing a separate action for 

declaratory judgment in which he alleged that the Attorney General "has general 
control and supervision of all civil actions * * * in which the State of Oregon may be a 
party," that S A I F "is an institution of the State of Oregon" and that " S A I F may not 
employ or be represented by other counsel or attorney at law * * *." 

This court upheld the assertion of the Attorney General in Frohnmayer v. SAIF, 
294 Or 570, 660 P2d 1061 (1983). The records of the Marion County Circuit Court 
show that the SAIF Corporation u. State of Oregon action was dismissed in January 
1985 for lack of prosecution. - l A R I -



408 Eckles v. State of Oregon 

Turning to the question whether the plaintiff has 
been damaged, it is appropriate to ask: "Who is the owner of 
the S A I F surplus?" Unquestionably, that answer is: "SAIF , 
free from any right of the State of Oregon." Nonetheless, the 
majority rejects the plaintiffs right to relief herein beyond a 
declaration of rights because he had not "produced any evi
dence that he had been damaged by the state's breach of 
contract." 306 Or at In this the majority errs. 

Although S A I F was the "owner" of the surplus funds, 
the plaintiff, as an employer who was insured, has two dis
tinct, real, substantial and legally cognizable interests in the 
fund. One is his right to the payment of dividends to be 
declared by SAIF . Granted, this is an inchoate right, but it is a 
right that gives him standing in this case, for as the majority 
itself admits, he "alleged legally cognizable injuries that he 
allegedly suffers as an employer insured with S A I F and not 
simply as a member of the public * * *." 306 Or at The 
position as art insured that gives him standing is the very 
Cite as 306 Or 380 (1988) 409 

reason for his right to dividends as and when they are 
declared. The state's breach of contract has entirely taken this 
away, at least to the extent of his "share" of the $81 million. 
This damage is sufficiently substantial to accord relief to the 
plaintiff. 

Second, although this damage is less substantial and 
less immediate, policyholders of S A I F , including plaintiff, 
before passage of the 1982 laws very likely would have, by 
contract, an interest in the surplus as beneficial owners. In 
mutual insurance companies the policyholders are said to be 
the owners of the surplus. Were the legislature to dissolve 
S A I F and get out of the workers' compensation business, the 
surplus likely would be distributable to the persons entitled to 
that surplus, and the plaintiff herein likely would be entitled 
to his pro rata share. In any event, as between the State of 
Oregon and SAIF's insureds, under the contract between the 
state and SAIF's insureds, the insureds have a greater right to 
the $81 million surplus than does the State of Oregon. 

Without any evidence beyond the statutes them
selves, the plaintiff has established a right to relief. In his 
complaint he asks for return of the moneys to the fund. That 
simple measure of relief would, in one stroke, return the con
cerned parties to the status existing before the 1982 laws were 
passed. That is what should be done. The only effective rem
edy is to order the State of Oregon to repay the $81 million to 
S A I F . SAIF's board of directors then, and only then, could 
exercise its discretion to decide whether a dividend should be 
declared. 

The concurring opinion suggests that relief might be 
available if a suit resembling a shareholder's derivative suit is 
filed and S A I F is made a party. See O R C P 29. I would not 
require that. I do not view S A I F as an indispensable party, see 
O R C P 29, and would simply remand for entry of a decree 
requiring the return of the $81 million to S A I F . 

The transfer of the $81 million from S A I F to the 
General Fund breached the contract with S A I F ' s pol-
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icyholders and impaired, permanently and irrevocably, the 
ability of SAIF to perform its contractual obligation to its 
insureds — to consider the $81 mil l ion for distribution to 
SAIF's insureds. We would not permit a private insurer to do 
that; we should not permit the state to do i t . 

410 EckleB v. State of Oregon 

I fear that the majority's remedy is illusory. I t appar
ently holds that (1) there was a breach of contract, and (2) 
that section 4 is unconstitutional, but i t leaves open the ques
tion of what should be done wi th the $81 mil l ion. I confess a 
measure of bewilderment wi th this ultimate result. On the one 
hand, the majority holds that the state must "compensate 
employers for the breach." 306 Or at But i t turns away 
the p la in t i f f here because he has shown no "taking" or "depri
vation" of his property, and because he has shown no "harm to 
his contractual interests." 306 Or at Yet i t holds — a 
holding with which I agree — that "ORS 656.634 expressed a 
contractual agreement of the state to employers who insured 
with SAIF that the state would not transfer IAF funds to the 
General Fund." 306 Or at 

I doubt that an employer ever wi l l be able to show the 
type of damage that the majority apparently finds wanting, for 
unt i l SAIF is returned the $81 mill ion, i t can never exercise its 
discretion to "declare a dividend to be paid to, or credited to 
the accounts of, employers who were insured by [SAIF] during 
all or part of the period for which the dividend is declared." 
ORS 656.526(2). I believe that the p la in t i f f has gone about as 
far as he can go. He has an interest in the $81 mil l ion, an 
interest that may never be recognized unless the return of the 
$81 mil l ion is ordered. 

I therefore dissent in part. I should add that I agree 
with the second and th i rd paragraphs of Justice Gillette's 
separate opinion. 

G I L L E T T E , J . , concurring in part and specially 
concurring in part. 

I jo in fu l ly in the court's opinion as to the unconstitu
tionality of section 4 of the Act and the breach of contract 
created by section 2.1 write separately only wi th respect to the 
question of remedy. 

I t is regrettable that the entire collection of issues 
raised by this litigation, including the appropriate remedies 
for the participating insured and SAIF, could not be resolved 
in this one case. Had the matter come to us in some form in 
Cite as 306 Or 380 (1988) 411 

which SAIF had been made a party 1 perhaps they could have 
been. I n that way, SAIF would have been a party and the 
obvious remedy — repayment of the $81 mil l ion to SAIF — 

1 O R C P 29A provides, in pertinent part: 

"A person who is subject to service of process shall be joined as a party in the 
action if (1) in that person's absence complete relief cannot be accorded among 
those who are already parties * * *. If a person should join as a plaintiff but refuses 
to do so, such person shall be made a defendant, the reason being stated in the 
complaint." _1A£n_ 



might have been ordered. I n the wake of our decision today, 
such a case very well may be brought now. 

For myself, I do not assume as readily as does the 
majority that consideration of this or a similar k ind of remedy 
is foreclosed in this case. Rather than simply declare that the 
individual employer has not made out his individual damage 
case, as the majority does, I should have preferred that we ask 
the parties for supplemental briefing on the question of rem
edy. I f insurmountable procedural difficulties prohibit us from 
resolving the entire controversy, i t would be time enough to 
say so after f u l l briefing on the issue. 

I also agree wi th much of what is said in the separate 
opinion of Peterson, C.J. However, I cannot join in that opin
ion for these reasons: 

1. I am more troubled than is the separate opinion by 
the absence of SAIF as a party. 

2. I believe that the analogy to a mutual insurance 
company suggested by the separate opinion, while attractive, 
is not necessarily as complete as that opinion would have i t . 
For example, I would not foreclose the possibility that SAIF, 
once its funds are restored, legally could choose to lower future 
rates instead of rebating portions of past premiums. 

3. I do not know the extent to which, after today's 
decision, the state yet may assert that section 1(1) of the 
separate Tax Act, the "franchise tax" provision, Or Laws 1982 
(Special Session 3), ch 3, is valid. In light of footnote 3 of the 
majority opinion, 306 Or at , such an argument ( i f made) 
may turn out to be a slender reed. But neither the majority nor 
the separate opinion has answered the question of the validity 
of section 1(1) and, without an answer, directing repayment to 
SAIF is premature. .. : . 

Linde, J., joins in this concurring and specially con
curring opinion. 
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B U T T L E R , P. J. 

Reversed and remanded for determination of benefits due 
under ORS 656.218. 

Cite as 91 Or App 443 (1988) 445 

B U T T L E R , P . J . 

In this workers' compensation case, claimants are the 
children of the deceased worker. In Frito-Lay, Inc. v. Ahn, 84 
Or App 427, 734 P2d 15 (1987), we affirmed without opinion 
the Board's determination that the worker was suffering f rom 
an injury-related emotional condition. While that decision 
was pending, the worker committed suicide. On this review, 
we decide what impact the suicide has on claimants' entitle
ment to benefits under ORS 656.204 and ORS 656.218. 

ORS 656.156(1) provides: 
" I f injury or death results to a worker from the deliberate 

intention of the worker to produce such injury or death, nei
ther the worker nor the widow, widower, child or dependent of 
the worker shall receive any payment whatsoever under ORS 
656.001 to 656.794." 

A beneficiary is not entitled to benefits for injury or death 
which results f rom the deliberate intention of the worker. I n 
two recent cases, we discussed the standard of proof required 
to establish the compensability of a suicide. I n McGill v. SAIF, 
81 Or App 210, 724 P2d 905, rev den 302 Or 461 (1986), we 
ostensibly rejected the "irresistible impulse' ' test, to the 
extent that i t suggests an element of delerium, frenzy or 
abruptness. We adopted the "chain-of-causation" rule, essen
tially as framed by the Supreme Court of Texas in Saunders v. 
Texas Employers' Ins. Ass'n, 526 SW2d 515, 517 (Tex 1975). 
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We agreed wi th the Texas court's reasoning that the essence 
of the test is whether an uncontrollable impulse resulted f rom 
an impairment of the worker's reasoning facilities which 
would cause the suicidal act to be an involuntary one. We held 
that a suicide is compensable i f i t resulted f rom work-related 
stress which produced a mental derangement that impaired 
the worker's ability to resist the compulsion to take his own 
life. I n such a case, the suicide cannot be said to have arisen 
from a "deliberate intention." McGill v. SAIF, supra, 81 Or 
App at 214, 214 n 1, 215. In McGill, there was no dispute but 
that the suicide arose from a compensable depressive disorder. 
We found that the decedent was suffering from a depressive 
disorder that caused a mental derangement which rendered 
him incapable of forming a deliberate intent to commit suicide 
and therefore held that the suicide was, therefore, compensa
ble. 
446 Ahn v. Frito-Lay, Inc. 

In Sullivan v. Banister Pipeline AM, 86 Or App 334, 
739 P2d 597, rev den 304 Or 280 (1987), the claimant sought 
benefits for hospitalization and treatment resulting from a 
suicide attempt. We found that a compensable injury was the 
material cause of the claimant's depressive disorder and the 
suicide attempt. We stated, however, that, i n order to prove 
that the suicide attempt was not the result of a deliberate 
intention, the claimant had to establish that the depression 
was a mental derangement that impaired his ability to resist 
the compulsion to take his own life. The evidence showed that 
the claimant's psychiatric condition impaired his ability to 
t h i n k ra t iona l ly and tha t the suicide at tempt was an 
"impulsive act" wi th very lit t le thought given to i t and waa 
strongly influenced by emotional factors. On that evidence, we 
held that the suicide attempt was not the result of a deliberate 
intention. 

The "chain-of-causation" test as we have framed it in 
McGill and Sullivan requires (1) that the worker suffer from a 
work-related psychological condition which (2) causes or is 
itself a mental derangement that (3) impairs the worker'* 
ability to resist the compulsion to take his own life. The medi
cal evidence here does not establish any relationship between 
the worker's compensable emotional disturbance and her 
inability to resist the compulsion to take her own life. Dr. 
Johnson, the worker's treating physician, believed that the 
worker decided to take her own life after concluding that it 
was the only means of dealing with her problems, many of 
which were unrelated to work. I n his view, the worker 
"planned her suicide, wi th the expectation that those left 
behind would be better off because of the insurance money 
and that she would be better off because she would no longer 
have the problems she had." 

Although Johnson's reports show that the worker's 
mental state was one of the problems that led her to the 
decision to commit suicide, Johnson did not venture to state, 
and there is no other evidence, that the worker's compensable 
emotional disturbance affected her abil i ty to reason and 
thereby prevented her f rom resisting the compulsion to take 
her.own life. Claimants have not sustained their burden, and 
we conclude that the worker's death was a result of a deliber
ate intention to commit suicide. 
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Employer asserts, and the Board held, that claimants 
are precluded by ORS 656.156(1) f rom recovering any bene
fits, even those related to compensable conditions, i.e., those 
not attributable to the suicide. We understand the statute to 
apply only to benefits for injury or death resulting f rom the 
deliberate act. Although claimants are not entitled to benefits 
for the worker's deliberate suicide, they are st i l l entitled to 
benefits related to the worker's compensable shoulder and 
psychiatric conditions, pursuant to ORS 656.218.' Because 
the Board determined otherwise, i t did not decide what those 
benefits are. 

Reversed and remanded for determination of benefits 
due under ORS 656.218. 

1 O R S 656.218(1) provides: 

"In case of the death of a worker entitled to compensation, whether eligibility 
therefor or the amount thereof have been determined, payments shall be mude for 
the period during which the worker, if surviving, would have been entitled 
thereto." . ' 

448 June 15, 1988 No. 303 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
M . Rae Hanna, Claimant. 

H A N N A , 
Petitioner, 

v. 
F A I R V I E W H O S P I T A L et al, 

Respondents. 
(WCB 86-05727; CA A45886) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted Apr i l 1, 1988. 

Peter McSwain, Portland, argued the cause for petitioner. 
On the brief were James L . Francesconi and Francesconi & 
Associates, P.C., Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

B U T T L E R , P. J. 

Aff i rmed. 
450 Hanna v. Fairview Hospital 

B U T T L E R , P . J . 

On claimant's petition for review in this workers' 
compensation case, we conclude that the Board's opinion is 
supported by substantial evidence on the whole record; there* 
fore we a f f i rm. George v. Richard's Food Center, 90 Or App 639, 
752 P2d 1309 (1988). 
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In Fromme v. Fred Meyer, Inc., 89 Or App 397, 749 
P2d 590, rev allowed 305 Or 467 (1988), we held that the 
legislature's 1987 amendment of ORS 656.236(2), Or Laws 
1987, ch 250, § 4, is not retroactive and does not apply to cases 
filed in the Court of Appeals before September 27, 1987. The 
petition in this case was filed on September 29, 1987. The 
question we now consider is the substantive import of the 
amendment and whether i t has the effect of overruling the 
Supreme Court's holding in Compton v. Weyerhaeuser Co., 302 
Or 366, 730 P2d 540 (1986), that costs on judicial review may 
be assessed against a claimant in a workers' compensation 
case pursuant to ORS 20.120.1 

The legislature amended ORS 656.236(2) by adding 
the emphasized language: 

"Except as provided in ORS 656.506 and 656.538, none of 
the cost of workers' compensation to employers under ORS 
,656.001 to 656.794, or in the court review of any claim there
for, shall be charged to a subject worker." (Emphasis sup
plied.) 

I n Fromme we posed, but did not answer, the question 
whether the: word "cost" in ORS 656.236(2), as amended, 
means the same thing as "costs" as used in ORS 20.120. We 
now address that issue in deciding whether the amendment 
has the effect of superseding ORS 20.120 in workers' compen
sation cases, thereby overruling Compton. 

ORS 656.236(2) excludes payments made under ORS 
656.506 and ORS 656.538 f rom the rule that the cost of work
ers' compensation cannot be charged against the worker. 
Those sections deal wi th assessments against employers and 
Cite as 91 Or App 448 (1988) 451 

workers for the Retroactive Reserve, the Workers' Reemploy
ment Reserve and the Handicapped Workers' Reserve. Con
tributions made under those provisions are considered to be 
part of the "cost of workers' compensation," which suggests 
that the "cost of workers' compensation" means the cost of 
funding workers' compensation benefits or of securing work
ers' compensation coverage for employes. An employer would 
be prohibited, for example, f rom charging to any worker the 
premiums paid for workers' compensation insurance. 

The legislature's addition of the phrase "or in the 
court review of any claim therefor" in ORS 656.236(2) creates 
confusion. The employer incurs no cost of funding workers' 
compensation benefits or securing workers' compensation 
coverage in the court review of a workers' compensation claim. 
The only "cost" is the legal expense associated wi th defending 
against the claim. In the context of the added language, the 
statute makes sense only if, in addition to the meaning pre
viously discussed, the "cost of workers' compensation to 
employers" is also read to mean the "legal costs on court 
review of a claim for workers' compensation." We should 
attempt to give the new language a reasonable meaning rather 
than no meaning at al l . See 1000 Friends of Oregon v. Wasco 
County Court, 299 Or 344, 358, 703 P2d 207 (1985); Burt v. 

1 O R S 20.120 provides: 
"When the decision of an officer; tribunal, or court of inferior jurisdiction is 

brought before a court for review, such review shall, for all the purposes of costs or 
disbursements, be deemed an appeal to such court upon errors in law, and coats 
therein shall be allowed and recovered accordingly." 
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Blumenauer, 84 Or App 144,147, 733 P2d 462, rev den 304 Or 
405 (1987). Inserting the new language purporting to deal wi th 
costs i n a judicial review in ORS 656.236 creates a patent 
ambiguity, requiring resort to the legislative history to deter
mine what the legislature intended. 

The legislative minutes leave no doubt that the 
a m e n d m e n t was i n t e n d e d to o v e r r u l e Compton v. 
Weyerhaeuser Co., supra, by providing that no court costs 
shall be charged to a worker in the court review of any claim. 
Minutes, Senate Committee on Labor, May 13, 1987, p 7; 
Minutes, House Committee on Labor, A p r i l 3, 1987, p 2. 
Accordingly, we conclude that the word "cost" i n ORS 
656.236, as amended by Or Laws 1987, ch 250, § 4, has two 
meanings, depending on the context in which i t is used in the 
statute, and that the amended statute requires that no costs be 
assessed against a claimant in judicial review of a workers' 
compensation case. Given that meaning, the amended statute 
supersedes ORS 20.120, just as the APA provision, ORS 
183.497, supersedes i t when judicial review is sought under the 
452 Hanna v. Fairview Hospital 

APA. See Shetterly, Irick & Shetterly v. Emp. Div., 302 Or 139, 
727 P2d 117 (1986). Because the petition for review in this 
case was fi led after the effective date of the amendment, no 
costs may be assessed against claimant. 

Aff i rmed. ' ' 

No. 305 June 15, 1988 459 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

PACIFIC H O S P I T A L ASSOCIATION, 
Appellant, 

v. 
M A R C H B A N K S , 

Respondent. 
(16-87-00018; CA.A43926) 

Appeal f rom Circuit Court, Lane County. 

Jack L . Mattison, Judge. 

Argued and submitted December 22, 1987. 

R. Scott Taylor, Eugene, argued the cause and filed the 
brief for appellant. 

Kevin L . Mannix, Salem, argued the cause and filed the 
brief for respondent. 

Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. • . -

Aff i rmed. 
Cite as 91 Or App 459 (1988) 461 

W A R R E N , J . 

Defendant was insured by p la in t i f f through a group 
health insurance policy. He filed a workers' compensation 
claim against his employer. The claim was denied and, pur-
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suant to ORS 656.313(3), p la in t i f f was required to and did pay 
defendant's medical bills that were part of his workers' com
pensation claim. 

Under the terms of the health insurance contract, 
p la in t i f f required that defendant execute a loan receipt agree
ment which provided that, i f any money for medical expenses 
were received by defendant f rom his employer or its workers' 
compensation insurance company, whether by way of compro
mise, settlement or judgment, he would repay or cause the 
employer or its insurance company to repay pla in t i f f to the 
extent that p la in t i f f had made payments for covered medical 
expenses. 

Defendant apparently entered into a disputed claim 
settlement wi th his employer and its workers' compensation 
insurer for his compensation claim. 1 P la in t i f f brought this 
action, seeking reimbursement for medical bills paid pending 
the resolution of the denied claim. 

ORS 656.313(3) provides: 
" I f an insurer or self-insured employer denies the compen

sability of all or any portion of a claim submitted for medical 
services, the insurer or self-insured employer shall send notice 
of the denial to each provider of such medical services and to 
any provider of health insurance for the injured worker. After 
receiving notice of the denial, a medical service provider may 
submit medical reports and bills for the disputed medical 
services to the provider of health insurance for the injured 
worker. The health insurance provider shall pay all such bills 
in accordance with the limits, terms and conditions of the 
policy. I f the injured worker has no health insurance, such 
bills may be submitted to the injured worker. A provider of 
disputed medical services shall make no further effort to col
lect disputed medical service bills from the injured worker 
until' the issue of compensability of the medical services has 
been finally determined. When the compensability issue has 

462 Pacific Hospital Association v. Marchbanks 

been finally determined or when disposition of the claim has 
been made pursuant to ORS 656.289(4) [disputed claim settle
ment], the insurer or self-insured employer shall notify each . 
affected medical service provider and each affected health 
insurance provider of the results of the determination, 
including the results of proceedings under ORS 656.289(4) 
and the amount of any settlement. I f the services are deter
mined to be compensable, the insurer or self-insured employer 
shall reimburse each health insurance provider for the amount 
of claims paid by the health insurance provider pursuant to 
this section. Such reimbursement shall be in addition to com
pensation or medical benefits the worker receives. Medical 
service reimbursement shall be paid directly to the health 
insurance provider. As used in this subsection, 'health insur
ance' has the meaning for that term provided in ORS 
731.162." (Emphasis supplied.) 

The tr ial court dismissed the case, reasoning that the matter 
could only be resolved through arbitration, pursuant to ORS 
656.289(4), which provides: 

"Notwithstanding ORS 656.236, in any case where there is 
a bona fide dispute over compensability of a claim, the parties 

1 The settlement agreement is not part of the record and we do not know its terms. 
Neither do we know whether defendant received any money in the settlement. The 
complaint does not allege that he did. 
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may, with the approval of a referee, the board or the court, by 
agreement make such disposition of the claim as is considered 
reasonable. / / disposition of a claim referred to in ORS 
656.313(3) is made pursuant to [a disputed claim settlement] 
and the insurer or self-insured employer and the affected 
medical service and health insurance providers are unable to 
agree on the issues of liability or the amount of reimburse
ment to the medical service and health insurance providers, 
and the amount in dispute is $2,000 or more, those matters 
shall be settled among the parties by arbitration in proceed
ings conducted independent of the provisions of this chapter. 
I f the amount in dispute is less than $2,000, the insurer or self-
insured employer shall pay to the medical service and health 
insurance provider one-half the disputed amount. As used in 
this subsection 'health insurance' has the meaning for that 
term provided in ORS 731.162." (Emphasis supplied.) 

We agree with the circuit court's disposition. When 
there is a disputed claim settlement and the amount in dispute 
is at least $2,000, ORS 656.289(4) requires arbitration. The 
statutory scheme assumes that, when the worker has health 
insurance, the ultimate dispute as to who is responsible for 
medical bills does not involve the worker, but is between the 
Cite as 91 Or App 459 (1988) 463 

health insurance and medical service providers and the work
ers' compensation insurer or the self-insured employer. I f the 
claim is determined to be compensable, the workers' compen
sation insurer or self-insured employer pays the bills. I f the 
claim is determined not to be compensable, the health insur
ance provider pays the bills. ORS 656.313(3). I f there is a 
disputed claim settlement, the workers' compensation insurer 
or self-employer and the medical service and health insurance 
providers are to resolve, through arbitration, any dispute 
which they might have concerning responsibility for and pay
ment of medical bills. P la in t i f f seeks to avoid the application 
of ORS 656.289(4) by attempting to collect unreimbursed 
medical expenses f rom the worker directly. That would thwart 
the legislative plan to keep the worker out of the dispute and 
to protect him from being left responsible for those expenses. 

When the provisions of an insurance contract are 
inconsistent wi th pertinent statutes, the provisions of the 
statutes control. Garrow v. Pennsylvania Gen. Ins. Co., 288 Or 
215, 603 P2d 1175 (1979); see Peterson v. State Farm Ins. Co., 
238 Or 106, 393 P2d 651 (1964). The legislature has provided 
an integrated system for the resolution of disputes between 
workers' compensation insurance carriers and medical service 
and health insurance providers when a workers' compensation 
claim is settled by disputed claim settlement. I t has provided 
that disputes as to the payment of medical bills shall be settled 
by arbitration among those parties. The loan receipt agree
ment attempts to involve the worker in the process and to that 
extent is contrary to the legislative policy. The contract is 
unenforceable to the extent that i t allows p la in t i f f to seek 
reimbursement for medical expenses f rom defendant directly. 
We conclude that arbitration is the exclusive method avail
able to p la in t i f f for resolving the question of liabili ty for medi
cal expenses. The t r ia l court's dismissal of this action was 
therefore proper. 

Aff i rmed. 
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464 June 15, 1988 No. 306 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Feliz Enriquez, Claimant. 

OREGON H U M A N D E V E L O P M E N T et al, 
Petitioners, 

v. 
ENRIQUEZ, 
Respondent. 

(WCB 85-04350; CA A44220) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 14, 1988. 

Allan M . Muir , Portland, argued the cause for petitioners. 
W i t h him on the brief were Wil l iam H . Replogle and Schwabe, 
Williamson & Wyatt , Portland. 

Kenneth D. Peterson, Hermiston, argued the cause and 
submitted the brief for respondent. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

466 Oregon Human Development v. Enriquez 

W A R R E N , J . 
Claimant suffered a head i n j u r y when he was 

allegedly assaulted without provocation by Gentry, a co
worker, while attending a conference. E B I accepted the 
worker's compensation claim in August, 1984. I n January, 
1985, employer received information that, in fact, claimant 
had been struck while attempting to steal money won by Gen
try in a card game. E B I issued a denial of the claim on March 
8, 1985, on the ground that claimant had misrepresented the 
cause of the injury and that i t was not compensable. The 
referee allowed the denial, but the Board reversed. On review, 
E B I contends that i t has established that claimant misrepre
sented facts material to his claim or, in the alternative, that 
claimant was engaged in an illegal activity, both of which 
allegedly just i fy a "backup denial" under the rule set forth in 
Bauman v. SAIF, 295 Or 788, 794, 670 P2d 1027 (1983): 

" I f * * * the insurer officially notifies the claimant that the 
claim has been accepted the insurer may not, after the sixty 
days have elapsed, deny the compensability of the claim 
unless there is a showing of fraud, misrepresentation or other 
illegal activity." 

Neither claimant nor Gentry appeared at the hearing. 
E B I relied on the written statement of Gentry and the testi
mony of Willocks, a "witness." On de novo review, we agree 
wi th the Board that E B I has not established that claimant 
misrepresented material facts as to the cause of his injury, and 
we adopt the Board's findings: 

"The material evidence consists of the written statements 
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of claimant and Gentry and the hearing testimony of 
Willocks. Claimant asserts that he was assaulted without 
provocation. Gentry claims that claimant was engaged in an 
attempted theft. Because neither claimant nor Gentry testi
fied at hearing, however, the referee could make no finding 
regarding either witness's credibility. Consequently, claim
ant's and Gentry's witten statements are effectively in equi
poise. 

"The remaining material evidence is from Willocks. 
Willocks, however[,] witnessed only the actual altercation 
between claimant and Gentry. Because he was asleep up to the 
moment of the altercation, he was completely unaware of 
what had theretofore transpired between the combatants. He 
did not know if claimant was collecting a debt. He did not 

Cite as 91 Or App 464 (1988) 467 

know whether claimant had been invited to the room. He 
could only guess that claimant was involved in an attempted 
theft based on his observation that claimant was in possession 
of coins at the time he was assaulted." 

For the same reasons, we agree wi th the Board that 
E B I has not established that claimant was engaged in illegal 
activity at the time of his injury, even assuming that the facts 
which EBI's evidence could prove could constitute the type of 
"illegal activity" for which the court in Bauman intended to 
create an exception to the rule against backup denials. 

Aff i rmed. 

472 June 15, 1988 No. 308 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Joanne C. Krause, Claimant. 
VIP'S R E S T A U R A N T et al, 

Petitioners, 
v. 

KRAUSE, 
Respondent. 

(WCB 86-05815; CA A42526) 

Judicial Review from Workers' Compensation Board. 
On petitioners' petition for reconsideration filed March 16, 

1988; on respondent's petition for reconsideration filed March 
30, 1988. Former opinion filed January 13, 1988. 89 Or App 
214, 748 P2d 164. 

Craig A. Staples and Roberts, Reinisch & Klor , P.C., Port
land, for petitioners Vip's Restaurant and E B I Companies. 

Charles S. Tauman and Bennett, Hartman, Tauman & 
Reynolds, P.C., Portland, for petitioner Joanne C. Krause. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Vip's and EBI ' s pet i t ion for reconsideration allowed; 
claimant's petition for reconsideration denied; former opinion 
adhered to. _ 1 3 2 Q _ 



474 Vip's Restaurant v. Krause 

W A R R E N , J . 

Claimant has filed a petition for review of our deci
sion, 89 Or App 214, 748 P2d 164 (1988), reversing the Board's 
award of attorney fees. Vip's Restaurant and E B I Companies 
seek review of our decision aff i rming the Board's determina
tion that Vip's was required to pay temporary total disability 
after i t was held to be responsible for the claim and until the 
Evaluation Division determined that claimant was medically 
stationary. We allow only Vip's and EBI's petition for recon
sideration. ORAP 10.10. We adhere to our opinion and write 
only to address Vip's and EBI's contention that they could not 
have sought claim closure before E B I was determined to be 
the responsible insurer, because SAIF had been designated the 
paying agent. 

First, there is no indication in the record that SAIF 
had been designated as the paying agent. Second, even assum
ing that i t had been, nothing prevented E B I , as a poten-
tionally responsible insurer, f rom seeking a determination 
order any time after claimant became medically stationary. 
ORS 656.268. 

Vip's and EBI's petition for reconsideration allowed; 
claimant's petition for reconsideration denied; former opinion 
adhered to. 

No. 309 June 15, 1988 475 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Sheila C. Owsley (Karbonski), Claimant. 

SAFEWAY STORES, 
Petitioner, 

u. 
OWSLEY ( K A R B O N S K I ) , 

Respondent. 
(WCB 85-13054; CA A44758) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 18, 1988. 

Kenneth L . Kleinsmith, Portland, argued the cause for 
petitioner. W i t h him on the brief was Robert J. Radler, Port
land. 

Larry Schucht, Portland, argued the cause for respondent. 
On the brief was Marianne Bot t in i , Portland. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Reversed; denial reinstated. 
Cite as 91 Or App 475 (1988) 477 

W A R R E N , J . 

Employer seeks review of an order of the Workers' 
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Compensation Board a f f i rming and adopting the referee's 
determination that claimant is entitled to benefits for tempo
rary total disability and to a penalty and attorney fees for 
employer's alleged unreasonable termination of benefits. 

Claimant suffered a compensable injury to her l i t t le 
finger at a time when she was earning $3.67 per hour. After 
two surgeries, she returned to work part-time, and employer 
began paying temporary partial disability benefits. I n Janu
ary, 1985, and in June, 1985, claimant received increases in 
her hourly pay as a result of union contract requirements. On 
August 7, 1985, she was fired for reasons unrelated to her 
claim. A t that time, she was st i l l working part-time, at an 
hourly wage of $5.08. Her total weekly wages were more than 
before the injury. Employer paid temporary partial disability 
benefits through August 3,1985. 

On October 3, 1985, after having received a request 
f rom claimant for temporary par t ia l disabil i ty benefits, 
employer issued a partial denial of benefits for time loss after 
August 3, 1985, on the ground that, i f claimant had not been 
fired, her weekly wages after that date would have exceeded 
her weekly wages at the time of the injury and that, therefore, 
she was not entitled to benefits under the terms of OAR 
436-60-030. On December 6, 1985, the claim was closed wi th 
an award of temporary total disability f rom November 29, 
1984, through December 16, 1984, and temporary partial dis
ability f rom December 17, 1984, through September 17, 1985. 
Employer did not pay any benefits for the period between 
August 3, and September 17, 1985. 

The Board, in adopting the referee's opinion, deter
mined that employer was not authorized to terminate benefits 
unilaterally when claimant was fired. I t awarded benefits for 
temporary partial disability based on her wages at the time of 
the injury. I t also assessed a penalty and attorney fees for 
employer's alleged unreasonable termination of benefits. 

Claimant's attorney stated at the hearing that claim
ant was seeking benefits for time loss after August 7,1985, the 
date when she was terminated, but was not challenging the 
amount of temporary partial disability paid before that date. 
478 Safeway Stores v. Owsley 

Despite that, the Board determined that employer owed 
claimant benefits for temporary partial disability for the week 
before she was terminated. Employer contends that the Board 
should not have reached that issue, because claimant waived 
it . We conclude that the Board was free to make any disposi
t ion of the case that i t deemed appropriate. Destael v. Nicolai, 
80 Or App 596, 600, 723 P2d 348 (1986); Russell v. A & D 
Terminals, 50 Or App 27, 31, 621 P2d 1221 (1981). I t had 
before i t the general issue of entitlement to temporary partial 
disability benefits and could properly consider whether bene
fits for the period before claimant's termination had been 
calculated correctly. 

ORS 656.212 provides: 
"When the disability is or becomes partial only and is 

temporary in character, the worker shall receive for a period 
not exceeding two years that proportion of the payments pro
vided for temporary total disability which the loss of earning 
power at any kind of work bears to the earning power existing 
at the time of the occurrence of the injury." 
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The formula for calculating benefits for temporary partial 
disability is in OAR 436-60-030, which, at the relevant time, 
provided, in part: 

"(1) The rate of temporary partial disability compensa
tion due a worker shall be determined by: 

"(a) Subtracting the post-injury wage earnings available 
from any kind of work; from 

"(b) the wage earnings from the employment at the time 
of, and giving rise to the injuries; then 

"(c) dividing the difference by the wage earnings in sub
section (b) to arrive at the percentage of loss of earning power; 
then 

"(d) multiplying the current temporary total disability 
compensation rate by the percentage of loss of earning power. 

"(2) / / the post-injury wage earnings are equal to or 
greater than the wage earnings at the time of injury, no tem
porary disability compensation is due." (Emphasis supplied.) 

Employer contends that claimant was not entitled to benefits 
as they are calculated under the rule and that i t could there
fore properly stop paying benefits. 

Assuming for the moment that claimant had not been 
Cite as 91 Or App 475 (1988) 479 

fired, we must f irst determine whether she would have been 
entitled to benefits for temporary partial disability. In our 
view, that issue has been resolved against claimant in Fink v. 
Metropolitan Public Defender, 67 Or App 79, 676 P2d 934, rev 
den 296 Or 829 (1984), where we upheld a previous version of 
OAR 436-60-030, then codified as OAR 436-54-225. We stated 
that the rule was consistent wi th ORS 656.212 and required 
the conclusion that a claimant whose weekly wage at the time 
of partial disability is greater than at the time of the injury 
could not recover benefits for temporary partial disability 
despite the fact that the claimant was not working as many 
hours as she had been working before the injury. We held that 
"earning power" as used in ORS 656.212 refers to a worker's 
pre-injury wages. We rejected the "hours of work" concept as 
relevant to the question of diminished "earning power." We 
stated that the relevant inquiry is not whether the claimant 
was able to work as many hours as before the injury, but 
whether the claimant's actual earnings had been diminished: 

"We construe ORS 656.212 to provide that compensation 
for temporary partial disability of a worker who is recovering 
from a compensable injury but is nonetheless capable of earn
ing wages and is employed is to be proportionate to the 
decrease in the worker's actual earnings. 

"The formula established by former OAR 436-54-225 for 
computing loss of earning power comports with our construc
tion of ORS 656.212. The rule provided for an adjustment of 
the compensation to be paid for the difference between the 
wages the worker would have received for temporary total 
disability under ORS 656.210 [which is computed on the basis 
of the claimant's actual wages at the time of the injury]. I f a 
claimant's post-injury wages exceed the claimant's pre-injury 
wages, the claimant suffers no loss of earning power and is not 
entitled to temporary partial disability benefits." 

Although Fink involved interim compensation, the 
same analysis is applicable here. Claimant's weekly wages 
were more during the period for which she seeks compensation 
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than at the time of the injury. Therefore, she is not entitled to 
benefits for temporary partial disability. The Board's order 
determining otherwise and assessing a penalty and related 
attorney fees is therefore reversed, and employer's denial is 
reinstated. 

We reject claimant's contention that employer was 
480 Safeway Stores v. Owsley 

required to begin paying temporary partial disability benefits 
again after she was fired. See Noffsinger v. Yoncalla Timber 
Products, 88 Or App 118, 745 P2d 245 (1987), rev den 305 Or 
102 (1988); Nix v. SAIF, 80 Or App 656, 723 P2d 366, rev den 
302 Or 158 (1986). Even assuming that claimant's termination 
did not preclude recovery of benefits for temporary partial 
disability, she would have been entitled only to the amount 
that she could have received on account of her disability had 
she not been fired. In this case, that is nothing. 

Reversed; denial reinstated. 

No. 312 June 15, 1988 493 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Lawrence N . Sullivan, Claimant. 

S U L L I V A N , 
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v. 
B A N I S T E R P I P E L I N E A M E R I C A N et al, 
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(84-09511; CA A43658 (Control)) 

I n the Matter of the Compensation of 
Lawrence N . Sullivan, Claimant. 

S U L L I V A N , 
Petitioner, 

v. 
B A N I S T E R P I P E L I N E et al, 

Respondents. 
(85-14645; A43949) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted February 1,1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner - cross-respondent. W i t h him on the briefs were Karen 
M . Werner and Malagon & Moore, Eugene. 
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ROSSMAN, J. 

On petitions, reversed as to determination that claimant's 
psychological cond i t ion is not compensable; otherwise 
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OVERVIEW OF SUBJECT INDEX 

AOE/COE 
ACCIDENTAL INJURY 
AFFIRM & ADOPT 
See MEMORANDUM OPINIONS 
AGGRAVATION (ACCEPTED CLAIM) 
AGGRAVATION (PRE-EXISTING CONDITION) 
AGGRAVATION CLAIM (PROCEDURAL) 
AGGRAVATION/NEW INJURY 
See SUCCESSIVE EMPLOYMENT EXPOSURES 
APPEAL & REVIEW 
See OWN MOTION RELIEF; REMAND; REQUEST 

FOR HEARING ( F I L I N G ) ; REQUEST FOR 
HEARING (PRACTICE & PROCEDURE); 
REQUEST FOR BOARD REVIEW ( F I L I N G ) ; 
REQUEST FOR BOARD REVIEW (PRACTICE 
& PROCEDURE); REQUEST FOR REVIEW-
COURTS (INCLUDES FILING, PRACTICE, 
PROCEDURE) 

ATTORNEY FEES 
BACK-UP DENIALS (BAUMAN) 
See DENIAL OF CLAIMS 
BENEFICIARIES AND DEPENDENTS 
BOARD'S OWN MOTION 
See OWN MOTION RELIEF 
CLAIMS, FILING 
CLAIMS, PROCESSING 
COLLATERAL ESTOPPEL 
CONDITIONS 
See OCCUPATIONAL DISEASE, 

CONDITION, OR INJURY 
CONSTITUTIONAL ISSUES 
COURSE & SCOPE 
See AOE/COE 
COVERAGE QUESTIONS 

CREDIBILITY ISSUES 
CRIME VICTIMS ACT 
DEATH BENEFITS 
DENIAL OF CLAIMS 
DEPENDENTS 
See BENEFICIARIES AND DEPENDENTS 
DETERMINATION ORDER/NOTICE OF 
CLOSURE 
DISCOVERY 
DISPUTED CLAIM SETTLEMENTS 
See SETTLEMENTS & STIPULATIONS 
DOCUMENTARY EVIDENCE 
See EVIDENCE 
EMPLOYER'S LIABILITY ACT 
EMPLOYMENT RELATIONSHIP 
ESTOPPEL ' 
EVIDENCE 
EXCLUSIVE REMEDY 
FEDERAL EMPLOYEES LIABILITY ACT 
FIREFIGHTERS 
HEARINGS PROCEDURE 
See REQUEST FOR HEARING 
HEART CONDITIONS 
INDEMNITY ACTION 
INMATE INJURY FUND 
INSURANCE 
See COVERAGE QUESTIONS; 

EXCLUSIVE REMEDY 
INTERIM COMPENSATION 
See TEMPORARY TOTAL DISABILITY 
JURISDICTION 
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LABOR LAW ISSUES 
LUMP SUM 
See PAYMENT 
MEDICAL CAUSATION 
MEDICAL OPINION 
MEDICAL SERVICES 
MEDICALLY STATIONARY 
MEMORANDUM OPINIONS 
NON-COMPLYING EMPLOYER 
See COVERAGE QUESTIONS 
NON-SUBJECT/SUBJECT WORKERS 
See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS (FILING) 
OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
OCCUPATIONAL DISEASE, CONDITION, OR 

INJURY 
OFFSETS/OVERPAYMENTS 
ORDER TO SHOW CAUSE 
See REQUEST FOR HEARING (PRACTICE 

& PROCEDURE) 
OVERPAYMENT 
See OFFSETS 
OWN MOTION RELIEF 
PAYMENT 
PENALTIES 
PPD (GENERAL) 
PPD (SCHEDULED) 
PPD (UNSCHEDULED) 
PERMANENT TOTAL DISABILITY 

PREMATURE CLAIM CLOSURE 
See DETERMINATION ORDER; 

MEDICALLY STATIONARY 
PSYCHOLOGICAL CONDITIONS & CLAIMS 

REMAND 
REQUEST FOR HEARING (FILING) 
REQUEST FOR. HEARING (PRACTICE & 
PROCEDURE) 

REQUEST FOR BOARD REVIEW (FILING) 
REQUEST FOR BOARD REVIEW (PRACTICE 
& PROCEDURE) 

REQUEST FOR REVIEW—COURTS 
(INCLUDES FILING, PRACTICE, PROCEDURE) 
RES JUDICATA 
RESPONSIBILITY CASES 
See SUCCESSIVE EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS 
SETTLEMENTS & STIPULATIONS 
SUBJECT WORKERS 
See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
TEMPORARY TOTAL DISABILITY 
THIRD PARTY CLAIMS 
TIME LIMITATIONS 
See AGGRAVATION CLAIM; CLAIMS, FILING; 

REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR BOARD REVIEW ( F I L I N G ) ; 
REQUEST FOR REVIEW—COURTS (INCLUDES 
FILING, PRACTICE, PROCEDURE) 

TORT ACTION 
VOCATIONAL REHABILITATION 
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SUBJECT INDEX 
AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 

See a l s o : COVERAGE QUESTIONS; EMPLOYMENT RELATIONSHIP; HEART CONDITIONS; 
MEDICAL CAUSATION 

Aggressor d e f e n s e , 868 
Dual employment, 1038 
Going and coming r u l e , 862,1327,1444 
I d e o p a t h i c vs. u n e x p l a i n e d f a l l , 241 
On-ca l l employee, 1230,1327 
Personal c o m f o r t a c t i v i t y , 862 
P o s t - t e r m i n a t i o n i n j u r y , 1253 
P r o h i b i t e d c o n d u c t , 862 
Rescue/emergency a c t i v i t y , 1387 
S u i c i d e , 1312 
T r a v e l i n g employee, 1387 

ACCIDENTAL INJURY 
See a l s o : CREDIBILITY; MEDICAL CAUSATION 
Burden o f p r o o f , 432,580,885,899,1290 
Claim compensable 

Asymptomatic b e f o r e i n c i d e n t , 368 
C r e d i b l e t e s t i m o n y , 1016,1112,1279,1290 
D i a g n o s t i c t r e a t m e n t o n l y , 1435 
Medical evidence preponderance, 358,492,1016 
M u l t i p l e traumas, s h o r t t i m e , 580,1279 
Unwitnessed a c c i d e n t , c r e d i b i l i t y i s s u e , 899,1223,1357 

Claim not compensable 
Absence o f work r e l a t i o n s h i p , 432 
Claimant not c r e d i b l e , 486,532,602,853,915,1339 
No immediate medical a t t e n t i o n , 432 
No o b j e c t i v e evidence o f i n j u r y , 915,1339 
O f f - j o b i n j u r y , 539 
Unwitnessed a c c i d e n t , 532,1339 

Vs. o c c u p a t i o n a l d i s e a s e , 368,458,580,602,899,922,1004,1290 
AFFIRM & ADOPT See MEMORANDUM OPINIONS (Page 1538) 
AGGRAVATION CLAIM (PROCEDURAL) 

F i l i n g 
L e t t e r from c l a i m a n t as c l a i m , 264 
Medical r e p o r t , n e c e s s i t y o f , 264 
Medical r e p o r t , s u f f i c i e n c y o f , 1254 
Own Mot i o n s t a t u s i s s u e , 53,468 

Temporary t o t a l d i s a b i l i t y 
Medical v e r i f i c a t i o n 

N e c e s s i t y o f , 264,1254 
AGGRAVATION (ACCEPTED CLAIM) 

Burden o f p r o o f , 35,115,427,572,816,828,945,1024,1182,1254,1286 
F a c t o r s d i s c u s s e d 

Complex medical q u e s t i o n , 941,1278 
C r e d i b i l i t y l a c k i n g , 115,427,915 . 
Diagno s i s u n c e r t a i n , 115 
D i f f e r e n t body p a r t , 236,965 
14 days time l o s s , 636,638,642,828,972,1115,1128,1254,1355,1360 
Heavy work a c t i v i t y , 427 
I n a b i l i t y t o work, 77,572 
In c r e a s e i n p a i n , 821 
I n t e r v e n i n g i n j u r i o u s exposure, 1024 
I n t e r v e n i n g work a c t i v i t y , 941 
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AGGRAVATION (ACCEPTED CLAIM)--continued 
F a c t o r s d i s c u s s e d 

L a s t arrangement o f compensation 
Award contemplates f l u c t u a t i n g symptoms, 35,636,638,642,814,821,828 
Medical evidence u n c l e a r as t o , 425 
Testimony then and now, 5,1182 
Unable t o work, 816 
Unclear i f symptomatic f l a r e u p s a n t i c i p a t e d , 1254 

M e d i c a l l y s t a t i o n a r y a t time o f c l o s u r e , 792 
Medical v e r i f i c a t i o n / i n a b i l i t y t o work as p r o o f o f a g g r a v a t i o n , 77 
New symptoms, 77 
O f f - j o b i n j u r y c o n t r i b u t i o n , 547 
Surgery, 649,1076 
Test: i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y , 5,35,425 
Time l o s s g r e a t e r t han 14 days, 636,638,642 
Waxing and waning symptoms, 632,636,1360 
Worsening, symptoms o r c o n d i t i o n , 1026,1254,1286,1380 

Penal t i e s 
Delayed accept/deny, 264,1254,1286 
Unreasonable d e n i a l , 1128 

Worsening 
Not due t o i n j u r y , 115,236,915,941,965,1182,1278 
Not proven, 5,406,425,427,468,572,636,816,828,915,1026,1182,1187 
Proven, due t o i n j u r y , 35,77,547,638,642,649,821,945,972,1024,1076, 

1115,1128,1254,1286,1355,1380 
AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 
AGGRAVATION (PRE-EXISTING CONDITION) 

See a l s o : OCCUPATIONAL DISEASE CLAIMS; PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 885 
Claim compensable 
No p r e - e x i s t i n g c o n d i t i o n f o u n d , 253 
P r e - e x i s t i n g c o n d i t i o n made symptomatic, 368,524 

Claim not compensable 
Medical evidence i n s u f f i c i e n t , 458 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING 
(F I L I N G ) ; REQUEST FOR HEARING (PRACTICE & PROCEDURE); 
REQUEST FOR BOARD REVIEW ( F I L I N G ) ; REQUEST FOR BOARD 
BOARD REVIEW (PRACTICE & PROCEDURE); REQUEST FOR REVIEW 
--COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l s o : JURISDICTION 
As "compensation" d i s c u s s e d , 82,327,331,419,506 
"Assessed f e e " d e f i n e d , 407,425,539,1123 
C i r c u i t Court vs. Board r e v i e w , 506,647,683,688,692,786,831 
" C l i e n t - p a i d f e e " d e f i n e d , 407,859,1063 
"Compensation" d i s c u s s e d , 425 
Costs 

Approval i s s u e , 359,531,555,883 
C l a i m a n t ' s , reimbursement r e q u e s t , 353,493 
On j u d i c i a l r e v i e w , 255,1314 

F a c t o r s c o n s i d e r e d 
G e n e r a l l y , 390,470,501,515 

Fee a f f i r m e d , awarded, o r i n c r e a s e d 
Assessed f e e 

Board r e v i e w , 481,491,501,510,784 
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ATTORNEY FEES — c o n t i n u e d 
Fee a f f i r m e d , awarded, or i n c r e a s e d 

Board r e v i e w 
E x p e r t i s e , 390 
No b r i e f f i l e d , 326 
S e r v i c e s f o r , 95 

C i r c u i t Court r e v i e w , 506 
C i r c u i t Court vs. Board r e v i e w , 506,683,688,692,976,1082 
C l i e n t - p a i d f e e , 42,85,94,95,98,99,101,102,106,353,359,395,425,445, 

510,511,515,516,972 
D.C.S., 493 
Employer's a p p e a l , compensation not reduced 

E x t r a o r d i n a r y f e e , 470 
No b r i e f f i l e d , 72,73,77 

E x t r a o r d i n a r y f e e , 606,948 
Own Motion case, 1194 
Referee's award a f f i r m e d , 832,889 
Unreasonable conduct 

Delay i n a u t h o r i z i n g s u r g e r y , 70 
D i s c o v e r y , f a i l u r e t o p r o v i d e , 59,1182,1267 
F a i l u r e t o c l o s e c l a i m , 476 
F a i l u r e t o pay fee o u t of compensation, 331 
Fee f o r each such a c t , r e g a r d l e s s o f p e n a l t y , 401 
No p e n a l t y , 25,59,70,231,401,476,847,993,997,1085,1090,1128,1295 
P e n a l t y assessed, 59,331,401,1267 

Fee o u t o f , not i n a d d i t i o n t o , compensation 
Motion f o r R e c o n s i d e r a t i o n , s e r v i c e s f o r , 85 
Own Motion Case, 56,62,64,331 
P e n a l t y i s s u e 

F a i l u r e t o pay fee awarded, 331 
TTD o b t a i n e d f o r c l a i m a n t , 481 

No fee awarded, o r fee reduced 
A t t o r n e y f e e i s s u e (on r e v i e w ) , 1082 
Board o r d e r f i n a l b e f o r e r e q u e s t made, 109,115,342,797 
C i r c u i t Court a c t i o n f i l e d l a t e , 647 
C l i e n t - p a i d f e e : requested amount reduced, 1156,1160 
Employer's r e q u e s t f o r re v i e w 

P e n a l t i e s & fees a f f i r m e d , 82,327,1160 
Withdrawn o r d i s m i s s e d , 75,393,608,1036,1081 

For s e r v i c e s i n n e g o t i a t i o n s , 366 
I n t e r i m o r d e r , 336 
Labor law i s s u e , 1420 
No b r i e f , o r u n t i m e l y f i l e d , 879,1013,1139,1212 
No employer's a p p e a l , 121,239 
No f i n a l p r e v a i l i n g , d e n i a l o f c o m p e n s a b i l i t y , 85,121,239 
No i n c r e a s e i n compensation f o r c l a i m a n t , 859 
No remand by Court t o determine i s s u e , 85 
No s t a t e m e n t o f s e r v i c e s and/or fee agreement, 395,407,430,859,861,898, 

1063,1085,1098,1123 
No unreasonable d e l a y , r e f u s a l , 1442 
P e t i t i o n f o r fees t o Court o f Appeals f i l e d l a t e , 85 
R e s u l t s o b t a i n e d don't w a r r e n t f ee awarded, 794 
Unreasonable r e q u e s t , 1156 
U n t i m e l y r e q u e s t , 786,788,797,805,807,831,977,981,1089,1127 

R e s p o n s i b i l i t y case 
C o m p e n s a b i l i t y i s s u e o r d e n i a l , 53,898,909,1082,1281 
"Meaningful p a r t i c i p a t i o n " d i s c u s s e d , 276,608,1191 
No c a r r i e r - p a i d f e e , 226,1370,1423 
One c a r r i e r r e s p o n s i b l e , o t h e r pays f e e , 35 
Responsible c a r r i e r pays, 1013 
Unreasonable d e l a y i s s u i n g d e n i a l , 38 

T h i r d p a r t y case, 366,380,951,981,1021,1125 
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BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 
BENEFICIARIES & DEPENDENTS 

See a l s o : DEATH BENEFITS 
Wrongful death vs. T h i r d p a r t y a c t i o n s , 655 

BOARD'S OWN MOTION See OWN MOTION RELIEF 
CLAIMS, FILING 

Aggravation/new i n j u r y c l a i m s ; same employer, 945 
"Claim" d i s c u s s e d , 1008 
Late f i l i n g i s s u e 

Claim not b a r r e d , 532,1112,1148 
Occupational d i s e a s e c l a i m 

T i m e l i n e s s i s s u e , 403,580,1110,1133 
CLAIMS, PROCESSING 

See a l s o : DENIAL OF CLAIMS; DETERMINATION ORDER; MEDICALLY STATIONARY; 
NOTICE OF CLOSURE 

Acceptance 
N o t i c e o f , d e f i n e d , 521 
Scope o f , d i s c u s s e d , 674,959,991 

Duty t o process 
Claim c l o s u r e , g e n e r a l l y , 476 
Cl o s u r e : a l l documents t o E v a l u a t i o n D i v i s i o n , 1267 

Independent medical exam: c a r r i e r ' s r i g h t s , 280 
N o n - d i s a b l i n g c l a i m 

Closure r e q u i r e m e n t , 1983 c l a i m , 1163 
M i s c l a s s i f i c a t i o n i s s u e , 349 

N o t i c e o f c l a i m 
Employer vs. i n s u r e r n o t i c e , 1217 
I n j u r y vs. o c c u p a t i o n a l d i s e a s e , 1085 
What c o n s t i t u t e s , 1085,1217 

Payment 
TTD or d e r e d by D e t e r m i n a t i o n Order, d e n i a l o f , 228 

P e n a l t y i s s u e 
Delay accept/deny, 401,495,1085 
Delay i n a u t h o r i z i n g s u r g e r y , 70,1199 
Denial o f TTD o r d e r e d by D e t e r m i n a t i o n Order, 228 
F a i l u r e t o process t i m e l y , 59,231,934 
Improper c l a i m c l o s u r e , 246,481 
Under .307 Order 

Other c a r r i e r ' s r i g h t s / d u t i e s , 1320 
What c o n s t i t u t e s , 1435 

COLLATERAL ESTOPPEL 
See a l s o : ESTOPPEL; RES JUDICATA 
Medical s e r v i c e s d e n i a l ; f u t u r e s e r v i c e s , 117,798 
PPD h e a r i n g / u n l a w f u l d i s c r i m i n a t i o n ( r e i n s t a t e m e n t ) a c t i o n , 1406 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
CONSTITUTIONAL ISSUES 
COURSE & SCOPE See AOE/COE 
COVERAGE QUESTIONS 

Domestic s e r v a n t s , 236 
Insurance company issu e 

S t a t e T r e a s u r e r t r a n s f e r o f SAIF's $81 m i l l i o n , 1462 
-1491-



COVERAGE QUESTIONS—continued 
Non-complying employer i s s u e 

Denial o f c l a i m See DENIAL OF CLAIMS 
Dual employers, compliance f o u n d , 234 
Promissory e s t o p p e l , 1341 

Non-subject worker i s s u e 
C o r p o r a t e o f f i c e r , d i r e c t o r , 80,1100 
Coverage p r o v i d e d by Longshoremen's A c t , 1366 
Independent c o n t r a c t o r i s s u e , 1444 
Sole p r o p r i e t o r i s s u e , 1444 

CREDIBILITY ISSUES 
Board's f i n d i n g ; Referee made none, 409 
F i l m as impeachment, 938 
I n c o n s i s t e n c i e s : t e s t i m o n y vs. documents, 540,602 
Language b a r r i e r and, 264 
Lyi n g i n a n o t h e r forum, 853 
No f i n d i n g by Referee, 540,547,899 
Referee's o p i n i o n 

D e f e r r e d t o , 389,486,649,811,842,853,869,904,915,1030,1095,1100,1148, 
1167,1214,1344 

Not d e f e r r e d t o , 1191,1217 
R e l i a b i l i t y v s . , 1191,1339 
Symptoms n o t r e p o r t e d t o p h y s i c i a n s , 540 
Testimony vs. demeanor, 486,899,904,1217 

CRIME VICTIMS ACT 
Claim denied 

No compensable c r i m e , 433 
Wrongful a c t o f a p p l i c a n t , 765 

Denial r e v e r s e d : " s h a r i n g t h e same household" i s s u e , 1 
Hearing r e f u s e d , 575 
Remand t o c o n s i d e r f u r t h e r e v i d e n c e , 400 
Standard o f r e v i e w , 575 
T i m e l i n e s s i s s u e , 575 

DEATH BENEFITS 
B u r i a l a l l o w a n c e , 373 
S t a t u t o r y b e n e f i c i a r y vs. e s t a t e , 373 
S u i c i d e , 1312 

DENIAL OF CLAIMS 
See a l s o : SETTLEMENTS & STIPULATIONS 
Backup d e n i a l (Bauman) 

Approved, 1033,1043,1416 
Burden o f p r o o f , 1043,1416 
Disapproved, 898,959,991,1319,1344 
(See a l s o : Non-complying employers [ t h i s h e a d i n g ] ) 

De f a c t o d e n i a l , 1008,1442 
D e f i n e d , 1143 
F a i l u r e t o submit t o independent medical exam, 280 
Medical s e r v i c e s i s s u e (See a l s o : MEDICAL SERVICES) 

Fu t u r e s e r v i c e s , e f f e c t on, 5,117,798,969 
P r o s p e c t i v e vs. c u r r e n t t r e a t m e n t , 1175 

Non-complying employers, 1143,1164,1232,1341 
P a r t i a l 

D e t e r m i n a t i o n Order; e f f e c t on payments, 674 
G e n e r a l l y , 674 
Vs. backup, 674,959,969 
Vs. p r e c l o s u r e , 1376 
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DENIAL OF CLAIMS—continued 
P e n a l t i e s 

"Amount then due": l a t e vs. unreasonable, 1357 
C o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , 847 
Late d e n i a l i s s u e , 59,231,1059,1217,1295,1357,1442 
P r e c l o s u r e d e n i a l , 1123,1163 
Reasonableness i s s u e , 1217,1230,1357 

P r e c l o s u r e 
A l l o w e d ; e f f e c t i v e a t c l o s u r e , 1376 
E f f e c t i v e d a t e : c l a i m c l o s u r e , 1376 
No n d i s a b l i n g c l a i m ( o l d ) never c l o s e d , 1163 
Not allowed,.481,521,596,1123,1163,1301,1376 
Vs. backup, 1043 
Where new i n j u r y o c c u r s , 110 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
DETERMINATION ORDER/NOTICE OF CLOSURE 

See a l s o : MEDICALLY STATIONARY 
Denial o f TTD or d e r e d by, 228 
E f f e c t o f , i f unappealed, 423 
I n c o r r e c t , e f f e c t o f , 1293 
M a i l i n g vs. r e c e i p t , 1177 
N e c e s s i t y o f , d i s a b l i n g c l a i m , 349 
Payment on; pending a p p e a l , p o s t - p a r t i a l d e n i a l , 674 
P e n a l t i e s i s s u e 

Delay i n payment, 1276 
F a i l u r e t o pay, 674,1254,1293 
F a i l u r e t o seek D e t e r m i n a t i o n Order, 246 
T e r m i n a t i o n o f payments on, 674 

Premature c l a i m c l o s u r e i s s u e 
Burden o f p r o o f , 832,844,1115 
Closure a f f i r m e d , 26,267,832,843,985,1115,1214,1226 
Closure s e t a s i d e , 8,65,230,246,329,481,524,792,832,1305,1324 
Fac t o r s c o n s i d e r e d 

Change i n c o n d i t i o n a f t e r c l o s u r e , 355,832 
C o n d i t i o n a t time o f c l o s u r e , 329,1214 
Evidence not a v a i l a b l e a t c l o s u r e , 329,355,1214,1305 
E x p e c t a t i o n o f d e t e r i o r a t i o n , 26 
Improvement ex p e c t e d , 524 
I n t e r v e n i n g a c c i d e n t , 8 
No medical o p i n i o n s u p p o r t i n g c l o s u r e , 8,481 
Pain c e n t e r t r e a t m e n t , 246 
P a l l i a t i v e t r e a t m e n t o n l y , 26 
P o s t - c l o s u r e r e p o r t s , 267,985 
P s y c h o l o g i c a l t r e a t m e n t r e l a t e d t o i n j u r y , 230,345,524,832,1115,1324 
T r e a t i n g p h y s i c i a n ' s o p i n i o n , 26,792,1115,1226 
Unpersuasive medical o p i n i o n , 843,1214 
U n r e l a t e d c o n d i t i o n , 1226 
Weight l o s s program, 65 

Time w i t h i n which t o pay, 1276 
DISCOVERY 

Claims documents, d i f f e r e n t c l a i m , 393 
Independent medical exam: c a r r i e r ' s r i g h t s , 280 
Impeachment e v i d e n c e , 59 
P e n a l t y 

F a i l u r e t o p r o v i d e i s s u e , 59,1066,1182,1267 
Po s t - r e v i e w d i s c l o s u r e m o t i o n , 1079 
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DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 
DOCUMENTARY EVIDENCE See EVIDENCE 
EMPLOYERS' LIABILITY ACT 
EMPLOYMENT RELATIONSHIP 

C o n t r a c t o f employment: breach i s s u e , 662 
Job o f f e r e d a t PTD h e a r i n g , 662 
Reinstatement r i g h t s ( p o s t - i n j u r y ) , 614,644 

ESTOPPEL 
See a l s o : COLLATERAL ESTOPPEL 
E q u i t a b l e e s t o p p e l as defense t o c l a i m , 701 
Promissory e s t o p p e l / c o v e r a g e q u e s t i o n , 1341 

EVIDENCE 
A d m i n i s t r a t i v e n o t i c e 

G e n e r a l l y , 1115 
Request f o r h e a r i n g , 1115 

Admission o f e x h i b i t s 
O b j e c t i o n : must be made a t h e a r i n g , 1199 
Referee's d i s c r e t i o n , 823,1234,1246 
" S u b s t a n t i a l " t e s t , a p p l i e d , 1434 
10-day r u l e / g o o d cause e x c e p t i o n , 837 

Clear & c o n v i n c i n g , a p p l i c a t i o n o f , 1095 
Cross-exami n a t i o n 

D e p o s i t i o n c o s t s , 1191 
Cr o s s - e x a m i n a t i o n , medical r e p o r t 

A l l o w e d , 1157 
Costs, who pays, 1362 
Refused, 110 

E x c l u s i o n from r e c o r d i s s u e , 40,1038 
J u d i c i a l n o t i c e i s s u e , 271 
P o s t - h e a r i n g submission ( t o B o a r d ) , 25 
Presumption 

M u l t i p l e accepted c l a i m s / a g g r a v a t i o n i s s u e , 596 
Of m a i l i n g (by B o a r d ) , 1384 

Rece i p t by c a r r i e r , p r o o f o f , 837,1267 
Testimony 

Excluded: i r r e l e v a n t or redundant, 1100 
Referee's d i s c r e t i o n , 1100 

T r e a t i s e , 397 
Vid e o t a p e , c l a i m a n t ' s , o f h i s a c t i v i t i e s , 244 
V o c a t i o n a l o p i n i o n based on hearsay, 873 

EXCLUSIVE REMEDY 
V o c a t i o n a l r e h a b i l i t a t i o n i s s u e , 693 
Workers' comp. c l a i m / t o r t o f i n t e n t i o n a l i n f l i c t i o n o f em o t i o n a l 

d i s t r e s s , 1399 
Workers' comp. c l a i m vs. c i v i l s u i t , u n l a w f u l employment p r a c t i c e , 1399 

FEDERAL EMPLOYEES LIABILITY ACT 
Amount o f damages i s s u e , 244 

FIREFIGHTERS 
HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) -1494-



HEART CONDITIONS 
Coronary a r t e r y disease 

Not compensable, 885 
Myoc a r d i a l i n f a r c t i o n 

Burden o f p r o o f , 948 
Compensable, 948 
Not compensable, 832,885,928,975 
Ongoing symptoms, 885 

INDEMNITY ACTION 
INMATE INJURY FUND 
INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 
INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 
JURISDICTION 

See a l s o : OWN MOTION RELIEF; REQUEST FOR HEARING ( F I L I N G ) ; REQUEST FOR 
BOARD REVIEW ( F I L I N G ) ; REQUEST FOR REVIEW—COURTS 

Board 
Request f o r a t t o r n e y fees not t i m e l y , 109,115 
Request f o r R e c o n s i d e r a t i o n not t i m e l y , 98 
Un t i m e l y c r o s s - r e q u e s t ; o r i g i n a l r e q u e s t w i t h d r a w n , 259 

Board vs. C i r c u i t Court 
A t t o r n e y f e e s , 506,647,683,688,692,976,1082,1190,1355 
T h i r d p a r t y d i s t r i b u t i o n i s s u e , 780 
V o c a t i o n a l s e r v i c e s adequacy i s s u e , 693 

Board vs. Court o f Appeals 
Fee d i s p u t e , 387 
P e n a l t y i s s u e / D i r e c t o r ' s o r d e r , 387 
R e c o n s i d e r a t i o n R e q u e s t / P e t i t i o n f o r Review, 26,772,847 

Board vs. Hearings D i v i s i o n 
I n t e r i m Order ( R e f e r e e ' s ) , 57,66 
Referee l e t t e r : p r e l i m i n a r y i m p r e s s i o n s , 25 
Referee's Order o f Abatement/Request f o r Review, 4,93,129,351,370, 

500,540 
Board vs. Workers' Compensation Department 

Fee d i s p u t e , 387 
PPD, 58,1262 
Reimbursement i s s u e , two c a r r i e r s , 1393 
V o c a t i o n a l r e h a b i l i t a t i o n i s s u e , 51,268,1262 

Board (Own Mo t i o n ) vs. Hearings D i v i s i o n 
A g g r a v a t i o n i s s u e ; r i g h t s have r u n , 53,82,445,446 
Medical s e r v i c e s , 785 

Board's (Own Mo t i o n ) 
D i s a b l i n g c l a i m never c l o s e d , 349 
Motion t o J o i n under; no r e l i e f a v a i l a b l e , 444 
P r i o r o r d e r f i n a l , 52 

C i r c u i t Court 
Time t o f i l e , 647 

Hearings D i v i s i o n 
Confusing sequence o f o r d e r s , i s s u e r e s e r v e d q u e s t i o n , 29 
Real p a r t y i n i n t e r e s t q u e s t i o n , 278 
Reimbursement o f p r i v a t e h e a l t h c a r r i e r , 92 
Supplemental Request f o r Hearing as h e a r i n g r e q u e s t , 117 

LABOR LAW ISSUES 
" A v a i l a b l e and s u i t a b l e " work d i s c u s s e d , 1331,1420 
C o n t r a c t o f employment: breach i s s u e , 662 
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LABOR LAW ISSUES—continued 
Discharge f o r p h y s i c a l impairment i s s u e , 1331 
Job o f f e r e d a t PTD h e a r i n g , 662 
Reinstatement r i g h t s , p o s t - i n j u r y , 614,644,1331,1406,1408,1420 

LUMP SUM See PAYMENT 
MEDICAL CAUSATION 

See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE 
Burden o f p r o o f , 541,798,889,892,1037,1105,1115,1139,1297 
C o n d i t i o n compensable 

Continuous symptoms, 474,547,869,1105,1281,1305 
C r e d i b l e c l a i m a n t , 869,1074,1281,1305,1362 
Delay i n r e p o r t i n g symptoms, 1074 
D e s i g n a t i o n o f c o n d i t i o n by Board q u e s t i o n e d , 44 
I n j u r y , n o n - i n j u r y causes, 1105,1362 
Long p e r i o d w i t h o u t t r e a t m e n t , 869 
Medical evidence not r e q u i r e d , 1148 
No o b j e c t i v e evidence o f c o n d i t i o n , 915 
No o t h e r e x p l a n a t i o n , 596,1074,1380 
O f f - j o b i n c i d e n t , 547 
P r e - e x i s t i n g c o n d i t i o n , i n j u r y made symptomatic, 524,580 
Preponderance o f medical o p i n i o n , 580,889,1139,1305 
P y s c h o l o g i c a l c o n d i t i o n caused by d o c t o r ' s t r e a t m e n t , 12,15,17,20 
Symptomatic f l a r e u p , 572 
Undiagnosed c o n d i t i o n , 253 

C o n d i t i o n not compensable 
A l c o h o l i s m , 250 
Carpal t u n n e l / b a c k i n j u r y , 271 
Claimant's o p i n i o n , 1297 
C r e d i b i l i t y l a c k i n g , 540,904 
Diag n o s i s u n c e r t a i n , 115 
I n s u f f i c i e n t medical e v i d e n c e , 551,577,580,798,855,1037,1043,1115, 

1187,1226,1262,1297 
I n t e r v e n i n g i n j u r y , 964 
Knee/back r e l a t i o n s h i p , 540 
Knee/other knee r e l a t i o n s h i p , 965 
Long asymptomatic p e r i o d , 564,964,1037 
Long p e r i o d w i t h o u t t r e a t m e n t , 399 
M u l t i p l e p o t e n t i a l causes, 399,564,599,811,905,1037,1297 
M y o c a r d i a l i n f a r c t i o n , 832 
O b e s i t y , 58 
Temporal r e l a t i o n s h i p , 1297 
T o e s / b i l a t e r a l knees r e l a t i o n s h i p , 1226 
Undiagnosed c o n d i t i o n , 936 

D i r e c t & n a t u r a l consequence i s s u e 
Adverse e f f e c t o f medical exam, 904 
A l c o h o l i s m / p h y s i c a l i n j u r y c l a i m , 250 
F a l l i n j u r y ; sudden death days l a t e r , 936 
Hernia s u r g e r y / t h r o m b o s i s , 551 
Neck i n j u r y r e s u l t i n g from back i n j u r y , 45 
Ob e s i t y : p r e - e x i s t i n g , 58 
Upper back c o n d i t i o n / i n j u r y - r e l a t e d f a l l s , 915 

MEDICAL OPINION 
A n a l y s i s vs. c o n c l u s o r y o p i n i o n 

Ambiguous, 458 
Check-the-box o p i n i o n , 430 
Concl u s o r y o p i n i o n , 474,798,892,919,997,1115,1139,1234,1246,1281,1380 
E x p l a n a t i o n o f c a u s a t i o n l a c k i n g , 271,599,798,1226 
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MEDICAL OPINION—continued 
A n a l y s i s vs. c o n c l u s o r y o p i n i o n 

Persuasive a n a l y s i s , 124,368,430,438,547,558,599,823,928,1141,1226 
T r e a t i n g p h y s i c i a n , c o n c l u s o r y o p i n i o n , 11,115,577,798,855 
Unaware o f work, o f f - w o r k a c t i v i t y , 271,798,823,1059 
Unpersuasive a n a l y s i s , 823,843,997,1043,1214,1279 

Based on 
A d v e r s a r i a l a t t i t u d e , 250 
Before & a f t e r key event o b s e r v a t i o n , 110,580,660,798,1141,1199,1281 
Cla i m a n t : poor h i s t o r i a n , 1141 
C o n s i s t e n t w i t h whole r e c o r d , 368,1139 
C r e d i b i l i t y ( c l a i m a n t ' s ) q u e s t i o n a b l e , 414,486,540,842,853 
" D i r e c t " vs. " i n d i r e c t " r e l a t i o n s h i p , 580 
F i r s t - h a n d i n f o r m a t i o n vs. h y p o t h e t i c a l s , 883 
Grea t e r e x p e r t i s e , 411,936,1141,1226 
Incomplete o r i n a c c u r a t e h i s t o r y , 399,414,458,474,540,580,596,798,801, 

809,811,832,842,855,885,1004,1110,1141,1246,1267,1286,1362 
M u l t i p l e e x a m i n a t i o n s , 580,660,892 
No o b j e c t i v e e v i d e n c e , 87 
P o s s i b i l i t y vs. p r o b a b i l i t y , 271,447,564,936,1037,1043,1115,1278,1382 
Records o n l y , no exam, 851,1074 
S i n g l e e x a m i n a t i o n , 809,892 
S u f f i c i e n t h i s t o r y , 547,823,928,1110 
Temporal r e l a t i o n s h i p , 922,1297 
Time o f e x a m i n a t i o n s , 5,516,596,798 
Undiagnosed c o n d i t i o n , 253 

I n c o n s i s t e n t o p i n i o n s , same d o c t o r , 843,851,1281,1290 
"Magic words", n e c e s s i t y o f , 847,1148,1278,1382 
N e c e s s i t y o f , o c c u p a t i o n a l disease c l a i m , 922 
T r e a t i n g p h y s i c i a n 

Assumes t r e a t m e n t l o n g a f t e r i n j u r y , 399,798,823,919,997 
I n c o n s i s t e n c i e s i n , 26,843,997,1234 
Lesser e x p e r t , 936 
Ob s e r v a t i o n over t i m e vs. one-time e v a l u a t i o n , 124,378,547,832,856,1290 
Opi n i o n d e f e r r e d t o , 345,438,474,517,809,832,889,892,1008,1074,1199 
Opi n i o n not d e f e r r e d t o , 5,26,87,430,599,1043,1226 
Surgery i s s u e , 124 
Weight, generally,5,26,87,345,430,438,474,517,599,832,889,892,1043,1074 

Two e x p l a n a t i o n s , o n l y one compensable, 905 
MEDICAL SERVICES 

Acupuncture, 1076 
A l c o h o l i s m t r e a t m e n t , 250 
A l t e r n a t i v e s e r v i c e o f f e r e d , 409 
Back r e h a b i l i t a t i o n program, 409 
Bre a s t r e d u c t i o n s u r g e r y , 39 
Burden o f p r o o f , 5,8,87,430,572,599,809,938,1051,1173,1267 
C h i r o p r a c t i c t r e a t m e n t 

Compensable 
C o n d i t i o n r e l a t e d t o i n j u r y , 8 
Continuous symptoms, 801 
No c o n t r a r y e v i d e n c e , 554 
P a l l i a t i v e , 528,794 
P r e c l o s u r e d e n i a l , 1161 
Preponderance o f medical o p i n i o n , 438,474 
Reasonable & necessary, 1076 

Frequency i s s u e , 962 
Not compensable 

Claimant w o r k i n g w i t h o u t t r e a t m e n t , 11 
C o n d i t i o n not r e l a t e d t o i n j u r y , 919 
Doesn't enable c l a i m a n t t o work, 5,57,565,1173 
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MEDICAL SERVICES—continued 
C h i r o p r a c t i c t r e a t m e n t — N o t compensable 

Medical evidence not p e r s u a s i v e , 11,919,997,1214 
More than two t r e a t m e n t s per month, 1173,1175 
No i m p a i r m e n t , 938 
No m a t e r i a l b e n e f i t , 87,599,1173 
No r e f e r r a l from t r e a t i n g p h y s i c i a n , 555 
Preponderance o f medical o p i n i o n , 87 
Scheduled vs. as needed, 5,11 
Treatment d e t r i m e n t a l , 87 

DCS: e f f e c t on d i s p u t e d b i l l i n g s , 278,1310 
D e f i n e d , 993 
D i a g n o s t i c t e s t i n g , 809,995,1267 
E x e r c i s e t h e r a p y , 1131' 
F a i l u r e t o deny as acceptance, 1442 
Harmful t r e a t m e n t compensable, 12,15,17,20 
Independent medical e x a m i n a t i o n : c a r r i e r ' s r i g h t s , 280 
M a l p r a c t i c e , 653 
Massage t h e r a p y , 993 
Mileage reimbursement, 474,1267 
M i s d i a g n o s i s , t r e a t m e n t f o r , 12,15,17,20 
Nurse p r a c t i t i o n e r s e r v i c e s , 1447 
Pain Center t r e a t m e n t , 246,250,1051 
P a l l i a t i v e t r e a t m e n t d i s c u s s e d , 5,794 
P e n a l t y i s s u e 

Delay i n a u t h o r i z i n g s u r g e r y , 70 
In r e l a t i o n t o f e e d i s p u t e , 387 
Late d e n i a l u p h e l d , 997,1267 
Late payment; b i l l n ot r e c e i v e d , 401 
M a i l i n g vs. r e c e i p t o f b i l l s , 1267 
No payment, no d e n i a l , 554,993,1267,1442 

P r e v e n t i v e , 281 
P s y c h o l o g i c a l t r e a t m e n t , 1267 
R e s t o r a t i v e vs. medical s e r v i c e s , 1131 
Surgery 

Not r e a s o n a b l e , necessary, 124,430,1074,1250 
Reasonable & necessary, 345,347,524 
Refusal o f , 568 
U n r e l a t e d c o n d i t i o n , necessary t o t r e a t compensable c o n d i t i o n , 1362 

Swim t h e r a p y , 1008 
Thermography, 794 
TMJ, 851 
Tr a v e l expenses 

To h e a r i n g , 1170 
Unl i c e n s e d t h e r a p i s t , 1131 
Weight l o s s program, 58,65 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
D e f i n e d , 861,1226 
E a r l i e r s t a t i o n a r y date sought 

Burden o f p r o o f , 861 
F u r t h e r p r o g r e s s e x p e c t e d , 861 

MEMORANDUM OPINIONS See page 1538 
NON-COMPLYING EMPLOYER See COVERAGE QUESTIONS 
NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS (FILING) 



OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : AGGRAVATION (PRE-EXISTING CONDITION); CLAIMS, FILING; HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 
EXPOSURES 

Burden o f p r o o f , 271,411,418,447,458,558,589,823,847,885,905,922,1059, 
1085,1148,1246 Claim compensable 

Claimant c r e d i b l e , 823,1110 
C u r a t i v e t r e a t m e n t not a v a i l a b l e , 1133 
D i a g n o s t i c t r e a t m e n t o n l y , 1435 
Grea t e r e x p e r t s u p p o r t s c l a i m , 411 
Major c o n t r i b u t i n g cause t e s t met, 856,1110,11333,1148 
Medical evidence preponderance, 520,823,847,1378 
No o t h e r e x p l a n a t i o n , 1382 
P r e - e x i s t i n g c o n d i t i o n worsened, 847,1057,1133 
Symptoms r e q u i r i n g t r e a t m e n t , 12,15,17,20 
Undiagnosed c o n d i t i o n , 250 
Work c o n t r i b u t i o n , 847 

Claim not compensable 
E t i o l o g y u n c e r t a i n , 1035 
Medical evidence u n p e r s u a s i v e , 1234 
Medical o p i n i o n not s u p p o r t i v e , 447,458,558,1246 
No dis e a s e r e q u i r i n g t r e a t m e n t , 1059 
No medical e v i d e n c e , 922 
No t r e a t m e n t , TTD, 418 
No worsening o f c o n d i t i o n , 418,589,1004,1085 
Symptoms i n c r e a s e d w i t h no work, 447 
Symptoms r e q u i r i n g t r e a t m e n t , 12,15,17,20,905 
Two medical e x p l a n a t i o n s , o n l y one compensable, 905 
Undiagnosed c o n d i t i o n , 250 
Work not major cause, 987,1035,1059 

Vs. a c c i d e n t a l i n j u r y , 368,458,580,602,922,1004,1290 
OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

Adjustment d i s o r d e r , 20 
A l c o h o l i s m , 250,1324 
A l l e r g i e s , 589 
A n k y l o s i n g s p o n d y l i t i s , 674 
A s b e s t o s i s , 281,1133 
Asthma, 505,572 
A t o p i c d i a t h e s i s , 589 
A t y p i c a l somatoform d i s o r d e r , 12,15,17 
B r o n c h i a l c o n d i t i o n , 905 
C a l c i f i e d p l e u r a l p l a q u i n g , 1133 
Carpal t u n n e l syndrome, 271,447,701,823,987,105.7,1085,1234,1435 
Chemical p o i s o n i n g , 558 
Coccygodynia, 1069 
Coronary a t h e r o s c h l e r o s i s , 505 
Deep v e i n t h r o m b o s i s , 551 
Dege n e r a t i v e t a l o n a v i c u l a r j o i n t , 514 
DeQuervain's t e n o s y n o v i t i s , 1115 
D e r m i t i t i s , 991 
Dysphonic c o n d i t i o n , 1035 
Hemorrhoids, 418 
H e p a t i t i s , 1382 
H e r n i a , 551 
Is o c y a n a t e exposure, 49 
Neuroma, 904 
O b e s i t y , 58 
O s t e o c h o n d i t i s , 492 
O s t e o l y s i s , 568 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY--continued 
Panic d i s o r d e r , 20 
Pneumonia, 572 
R h i n i t i s , 562 
S o m a t i z a t i o n d i s o r d e r , 558 
S p o n d y l o l i s t h e s i s , 368,458 
Stenosing t e n o v a g i n i t i s , 577 
T e n d o n i t i s , 823 
T i n n i t u s , 1378 
TMJ, 851 
U l c e r s , 1043 
Ulnar nerve compression, 856 

OFFSETS/OVERPAYMENTS 
Al1 owed 

TTD v. f u t u r e awards, 1324 
TTD p a i d a f t e r end o f ATP, b e f o r e D e t e r m i n a t i o n Order, 5 
TTD vs. PPD, 904,934,1027,1115,1226,1254,1384 
TTD vs. TTD, 25 

A u t h o r i t y f o r 
D e t e r m i n a t i o n Order, c o n t i n u i n g e f f e c t o f , 1384 

D i s a l 1 owed 
D i s a b i l i t y b e n e f i t s ( c o l l e c t i v e b a r g a i n i n g agreement), 231 
Issue r a i s e d u n t i m e l y , 775,778 
Paid pending a p p e a l , 1324 
P r e - c l o s u r e , 481,1350 
TTD vs. TTD, 1254 
TTD vs. PPD, 1373 
Two c l a i m s , two employers, same medical problem, 867 
U n i l a t e r a l , 231,1254 

T h i r d P a r t y a n n u i t y / f u t u r e e x p e n d i t u r e s , 951 
When t o r e q u e s t , 775,778,1254 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
OVERPAYMENTS See OFFSETS 
OWN MOTION RELIEF 

(See P a g e i 5 4 0 f o r a l i s t o f u n p u b l i s h e d Board d e c i s i o n s under Own Motion 
J u r i s d i c t i o n . ) 

Appeal r i g h t s , 537,586 
A t t o r n e y fees See ATTORNEY FEES 
Claims a f f e c t e d by new l e g i s l a t i o n , 537,586,771,872,1062,1196 
Consent t o Issuance o f .307 Order i s s u e , 325,359,437,467,509,1156,1166 
R e l i e f a l l owed 
PPD r e q u e s t , 127 
Reopening request/TTD 

A f t e r TTD i n a n o t h e r c l a i m stopped, 356 
D i a g n o s t i c t e s t i n g , p h y s i c a l t h e r a p y , 772 
D i s a b i l i t y payments, a n o t h e r s t a t e , 62 
H o s p i t a l i z a t i o n o r s u r g e r y , 56,62,64,74,122,325,329,333,354,356,360, 

437,457,473,508,767,768,769,770,867 
Pain Center t r e a t m e n t , 780 
Rec e i v i n g S o c i a l S e c u r i t y , 447 
S t i p u l a t i o n as b a r , 64 
Work f o r c e , no w i t h d r a w a l f r o m , 358,360,439,447,456,464,588,769,782, 

872,1109,1126 
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OWN MOTION RELIEF—continued 

R e l i e f denied 
C a r r i e r ' s request : reconsider PTD award, 1196 
Claim c losed: i n a c t i v e two years , 768 
Condi t ion not r e l a t e d to i n j u r y , 771 
Motion to J o i n , 444 
PPD request , 70,76,94,352,457,769,784 
PTD request , 62,64,83,354,537 
Reopening request/TTD 

Claimant r e c e i v i n g Social S e c u r i t y , 344,537 
Diagnost ic workup, 355,356,458,1062 
Emergency room t rea tment , 770 
No h o s p i t a l i z a t i o n or surgery , 58,76,82,94,99,128,348,351,353,356, 

452,455,456,466,467,508,509,520,532,586,771,777 
No medical a u t h o r i z a t i o n o f TTD, 344 
No worsening, 355 
Outpa t ien t t r ea tment , 988 
Premature reques t , 510 
Withdrawal from work f o r c e , 80,83,351,365,380,385,466,785,1196 

Standards, a p p l i c a b i l i t y t o , 1196 

PAYMENT 
Determinat ion Order 

I n c o r r e c t o rde r , 1293 
Pending appeal , 674 
Time to pay, 1254 

D.C'.S. d i s t r i b u t i o n , 493 
I n t e r i m compensation: pending appeal , 291,659 
Penal t ies 

F a i l u r e to pay D.0. pending appeal , 674,1254,1293 
Late payment, Determinat ion Order, 1276 

Pending appeal 
TTD, 1367 

Referee 's o rde r , r e f u s a l o f , 674 

PENALTIES 
See a l s o : Subject headings f o r which pena l t i e s are assessed 
As "compensation" discussed, 82,327 
"Compensation" discussed, 419,674 
Compensation "then due" requirement , 264,401,1059,1357 
Double p e n a l t y , 59,401,1217,1267 

PPD (GENERAL) 
Burden o f p r o o f , 423,429 
Hip : scheduled/unscheduled i ssue , 1241 
Penalty 

Late payment o f award, 92 
Who r a t e s : Eva lua t ion D i v i s i o n or Referee, 1262 

PPD (SCHEDULED) 
A f f e c t e d body pa r t 

Ank le , 1098 
Arm, 513,577,843,1011 
Foot, 391,1226 
Knee, 264,429,1214 
Leg, 391,453,516,1069,1234,1241 
Thumb, 1262 

Burden o f p r o o f , 453,577,1262 
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PPD (SCHEDULED)—continued 

Factors considered 
Compensable, non-compensable c o n d i t i o n s , 1226 
C r e d i b i l i t y , 264,516,843,1214 
Currency o f exam, 1226 
L i m i t s on a c t i v i t i e s , 391,453,1234 
Mechanical impairment, 391 
Minimal impairment, 516 
No loss of use or f u n c t i o n , 577 
Pain , 453,1011 
Resul t ing from unscheduled i n j u r y , 1069 
Testimony, 513,843,1098 

PPD (UNSCHEDULED) 
Back & neck 

No award: 58,389,429,562,814,842,907,938,945,1297 
5-15%: . 124,811,915,1019,1052,1217,1303 
20-30%: 30,378,383,556,830,843,888,961,968,1095,1098,1170,1206,1234 
35-50% 385,453,543,789,959,1026,1069 
55-100%: 49,873,1001,1161,1167,1300 

Body par t a f f e c t e d 
Hernia , 811 
Lungs, 49 
Psychological c o n d i t i o n , 385,1035,1095,1109 
R h i n i t i s , 562 
Shoulder, 513,568,1262 

Burden o f p r o o f , 429,453,789,814,842,907,938,1095,1170,1206,1241 
Factors considered 

Age 
Under 30: 124,383,843 
30-39 years : 378,543,568,938,1052,1161,1262' 
40-50 years : 30,789,907,1019,1035,1095,1098,1206,1217,1303 
51+ years: 49,385,453,556,959,1170,1234 

Education 
7-11 years : 49,124,385,453,543,556,907,959,1206,1217 
12th grade/GED: 30,378,383,789,814,843,938,968,1035,1170,1262,1303 
Higher educa t ion , 568,1019,1052,1095 

Impairment 
C r e d i b i l i t y i s sue , 811,842,938,1095 
Di sab l ing consequences, scheduled i n j u r y , 1241 
Di sab l ing p a i n , 124,1161,1206 
Due to scheduled i n j u r y , not a t i s sue , 1019,1262 
Lung capac i ty reduced, 49 
Medical evidence, necess i ty o f , 1170 
M i l d , 378,789,968,1019,1026,1095,1098 
M i l d l y moderate, 513 
M i n i m a l , 30,124,843,1262,1303 
M u l t i p l e physic ians f i n d no l i m i t s , 389 
None, 429,811,814,907,938,945 
Not due to compensable i n j u r y , 556,577,1234,1432 
Not permanent, 562,577 
Pain , 968,1019 
P r e - e x i s t i n g , unre la ted c o n d i t i o n , 842 
P r i o r i n j u r i e s , 543 
Sub jec t ive compla in t s , 811,842,1206,1234 
Unreasonable r e f u s a l o f t r ea tment , 568 

M o t i v a t i o n 
Refusal to cooperate w i t h voca t iona l s e rv i ce s , 49,1095 
Refusal to take p recau t ions , 562 

P r e - e x i s t i n g c o n d i t i o n 
Heart c o n d i t i o n , 556 
Obes i ty , 58 -1502-



PPD (UNSCHEDULED)--conti nued 
Factors considered 

Work exper ience /cur ren t l i m i t a t i o n s 
Heavy work o n l y , 543,1170 
L imi t ed to l i g h t work, 453,830,843,1026,1161,1206 
No t r a n s f e r a b l e s k i l l s , 968,1303 
One f i e l d , now precluded or l i m i t e d , 49,385,1052 
Par t - t ime work l i m i t a t i o n , 383,1161 
P r i o r employments precluded, 1161,1170 
Reduction i n wages p o s t - i n j u r y , 383,1234 
Release to r e t u r n to regu la r work, 389,907,959,1217,1262 
Sales, 513 
Successful r e t r a i n i n g , 1019 
Transfe rab le s k i l l s , 1161,1206 
Varied exper ience, l a r g e l y precluded, 378,789 

Own Motion cases, 1196 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 624,631,879,910,932,1066,1414,1418 
Made, 979,1209,1389,1395 
O f f s e t i ssue: See OFFSETS/OVERPAYMENTS 
Reduced, 49,873,1069,1241,1372 
Refused, 440,513,556,662,957,1001,1109,1167,1300,1405 

Burden o f p r o o f , 873,910,979,1069,1167 
E f f e c t i v e date , 624,979,1066,1209 
Factors considered 

Age 
30-40 years : 1069 
41-50 years : 1066,1167,1300 
51-60 years : 49,556,873,879,910,932,979,1001,1209,1300 
61+ years : 440,624,1241,1372,1414 

Education 
1-6 years : 1001,1209 
7-11 years : 49,440,556,1066,1300 
12th grade or GED, 513,873,1241,1389 
Higher educa t ion , 932,979,1069 
I l l i t e r a t e , 910,1066,1167,1300 

Job o f f e r e d a t hear ing , 662 
Last arrangement o f compensation 

Permanent worsening s ince , 624 
Medical c o n d i t i o n / o p i n i o n / t r e a t m e n t 

Claimant capable o f work, 49,440,513,957 
C r e d i b i l i t y l a c k i n g , 1167,1300 
Exaggerating c l a iman t , 873,1001,1167 
L imi t ed to sedentary work, 873,1001,1167 
M u l t i p l e , r e l a t e d c o n d i t i o n s , 979 
Non-compensable c o n d i t i o n prevents work, 556 
Pain , 932,1389 
P o s t - i n j u r y unre la ted c o n d i t i o n s , 873,1241 
P r e - e x i s t i n g ; p o s t - i n j u r y worsening, 556 
Psychological problems stem from i n j u r y , 910,932,1066,1389 
Psychological problems, u n r e l a t e d , 1167 
Release to r e t u r n to regu la r work, 1167 
Scheduled i n j u r y , 1066 
Severe impairment , 624 
Unable to work, 1418 

M o t i v a t i o n See a l so : Vocat ional Assis tance/Opinion (below) 
F u t i l e to seek work, 1066,1209,1395,1414 
" F u t i l i t y d o c t r i n e " discussed, 440,1372 
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PERMANENT TOTAL DISABILITY--canJ:i nued 
Factors cons idered—Motiva t ion 

Lacking , 1001,1069,1167,1241 
M i t i g a t i o n i ssue , 932 
No work search, 440,624 
Proven f a v o r a b l y to c l a iman t , 1389 
Refusal o f voca t iona l ass i s tance , 1372 
Reserved, non-communicative c l a iman t , 49 
Ret irement , 957,1395,1414 
Vs. i n a b i l i t y to a d j u s t to i n j u r y , 932,1389 
Withdrawal from labor market , 1395 

Vocational a s s i s t ance /op in ion 
Assistance wi thdrawn, 979 
Based on c l a i m a n t ' s compla in t s , 1001 
Claimant employable, 49,873,1167,1300 
C o n f l i c t i n g o p i n i o n s , 873,910 
Cooperation 

Proven, 910,979,1209 
Questioned, 49 

Job created f o r c l a iman t , 932 
L igh t -work l i m i t a t i o n , 1069,1209 
L i m i t a t i o n s precluded employment, 879,1066 
No t r a n s f e r a b l e s k i l l s , 910,979,1414 
Par t - t ime work, i ssue , 879,979,1069,1241,1372 
Transfe rab le s k i l l s , 932,1069 

Odd-lot d o c t r i n e , 910 
O f f s e t i ssue: See OFFSETS/OVERPAYMENTS 
Own Motion case, 633,1196 
Reevaluation 

PTD award a f f i r m e d , 1418 
Standards (WCD), 1196 
Two c l a ims : which responsible f o r , 631 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER; MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS ( i n c l u d i n g claims o f stress-caused 
c o n d i t i o n s ) 

Occupational disease c la im 
Burden o f p r o o f , 883,1267 
Claim compensable 

F a i r l y imposed d i s c i p l i n e , 257 
Major c o n t r i b u t i n g cause t e s t met, 883 
Symptoms vs . worsening, p r e - e x i s t i n g c o n d i t i o n , 257 

Claim not compensable 
Major c o n t r i b u t i n g cause t e s t , 580,1267 
Medical evidence i n s u f f i c i e n t , 1378 

Re la t ionsh ip to phys ica l i n j u r y c la im 
C r e d i b i l i t y o f doc to r , 832 
Doctor - induced , h a r m f u l , 12,15,17,20 
Drug abuse induced c o n d i t i o n s , 1043 
Exaggerating c l a iman t , 1267 
Ma te r i a l r e l a t i o n s h i p t e s t , 524,606,832 
Medical evidence preponderance, 1267 
P r e - e x i s t i n g c o n d i t i o n , 580,606,811,1043 
Su i c ide , 1312,1324 
Uncontradicted medical o p i n i o n , 524 

Symptoms vs . c o n d i t i o n , 606 
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By Board 
Motion f o r , a l lowed 

Cross-exam; r epo r t o f f e r e d a t hea r ing , 338,1157 
Due d i l i g e n c e t e s t met, 106,338,393 
For h e a r i n g , 403,896,1108,1177 
I n s u f f i c i e n t evidence, 1108 
Post-hear ing death o f c l a iman t , 545 
Referee 's order not f i n a l , 376 
Referee 's order not sent to a l l p a r t i e s , 374,384 
Surgery r e p o r t s , 114,370,545,1018,1122 
To c l a r i f y t r a n s c r i p t , 846 

Motion f o r , denied 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 1246 
Evidence not m a t e r i a l , 505 
Evidence ob ta inable w i t h due d i l i g e n c e , 44 ,75 ,90 ,91 ,397 ,532 ,551 , 

568,609,841,853,958,975,1115,1186 
Expedited hearing request , 1186 
Record not incomplete ( exc lus ion o f ev idence) , 40,96,397,532,580, 

606,609,958,1095,1186 
Record not incomple te ly developed, 373,385,987,990 

Supplemental Request f o r Hearing vests j u r i s d i c t i o n , 117 
To complete r eco rd , 4,74,118,326,1296 
To consider s e t t l emen t , 128 
To develop record (d ismissa l i s s u e ) , 396,423,442 
To reconvene hearing ( t r a n s c r i p t u n a v a i l a b l e ) , 121,123,333,334 

By Court o f Appeals 
Motion f o r , denied, 1404 
Request f o r , denied, 635 
Scope o f , 445 
To accept aggravat ion c l a i m , 100,1249 
To accept c l a i m , 38,39,42,1253 
To accept c o n d i t i o n , 3 , 4 5 , 6 5 , 1 0 1 
To apply c o r r e c t l ega l t e s t , 1430 
To determine 

B e n e f i t s due, 1312 
Compensabi l i ty , 1223 
Good cause / la te f i l i n g , 22 
Permanent d i s a b i l i t y , 385 
Surgery question/new medical evidence, 345,628 
To reconvene hea r ing , 547 
TTD ra t e r e c a l c u l a t i o n , 984 
Whether d ismissa l a p p r o p r i a t e , 280 
Whether Referee 's order ma i l ed , 629 

To dismiss Request f o r Hearing, 278,779 
To make f i n d i n g s o f f a c t , conclusions o f law, 616,1336,1337,1338,1369, 1413,1427,1430 
To provide t reament , 65,472 
To set aside Determinat ion Order, 345 

"Par t i e s" discussed, 374 

REQUEST FOR HEARING (FILING) 
Late f i l i n g issue 

Aggravat ion c l a i m , 468 
Denial received by roommate, 1426 
Determinat ion Order, 1177 
No copy o f denia l to a t t o r n e y , 22,114 
180-day l i m i t , 117,969,1217 
Penal t ies and fees i s sue , 476 

Real p a r t y i n i n t e r e s t ques t i on , 278 
Same issues before Board, 777 
Supplemental request as independent reques t , 117,969 
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REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Determinat ion Order appeal , c la imant not s t a t i o n a r y , 423,442 
Dismissals 

P o l i c y r e : p r e j u d i c e / w i t h o u t p r e j u d i c e , 423,437,442 
Vs. d e f e r r a l , 442,1093 

Expenses , t rave l , 1170 
F a i l u r e to appear 

Good cause i s sue , 1108,1138 

REQUEST FOR BOARD REVIEW (FILING) 
Abatement, Referee 's Order of/Request f o r Review, 4 ,93,129,351,370, 

378,500,540 
Cross-request 

Necessi ty f o r , 259,847,999 
Dismissal o f 

No t i m e l y no t i ce to a l l p a r t i e s , 63,335,337,443,465,859,989,1158 
Premature, 93,351,397 
Same issues before Hearings D i v i s i o n , 777 
Unrepresented c l a iman t , 63,67,803 
Untimely f i l i n g , 12,43,48,100,105,109,335,337,365,443,465,499,536, 

595,696,700,803,1158,1249 
Withdrawn, 75,777 

Di smis sa l , Order o f , set as ide , 83,349,357 
Final order o f Referee 

Necessi ty o f , 57,376 
What c o n s t i t u t e s , 25,57,66,376,397,896 

" F i l i n g " discussed, 83,100,105,109..408,466,540,696,1249 
M a i l i n g vs . r e c e i p t o f order by p a r t i e s , 629 
Motion to Dismiss 

Al1 owed 
Cross-request u n t i m e l y ; request wi thdrawn, 259 
Despite i n c o r r e c t statement o f appeal r i g h t s , 387 
D i r e c t o r ' s f i n a l o rder , 387 
No s t a t u t o r y b e n e f i c i a r y , 373 
No t i m e l y no t i ce to a l l p a r t i e s , 43,343,371,594 
Untimely f i l i n g , 67,472 

Burden o f p r o o f , 1091,1180 
Denied 

Cases heard together must be appealed as one, 999 
Timely appeal from amended o rde r , 84,1041 
Timely f i l i n g , 408,466,471,1041 
Timely no t i ce to a l l p a r t i e s , 105,336,363,471,489,511,773,1091,1180 

"Par t i e s" discussed, 336,363,374,376,489,511,536,773,1180 
P e t i t i o n f o r J u d i c i a l Review/Request f o r Recons idera t ion , 26,772,847 
Unrepresented c l a iman t , 465 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f , f i l i n g 

Necessi ty o f , 72 
Reply b r i e f as a p p e l l a n t ' s b r i e f i ssue , 67 
Served on wrong p a r t y , 602 

Condi t ion ordered accepted quest ioned, 44 
De novo review discussed, 999,1301 
M a i l i n g vs . r e c e i p t o f order by p a r t i e s , 629 
Motion to j o i n Own Motion c l a i m , 444 
Pena l ty . i s sue 

Delay i n payment f o l 1 owing. Board o rder , 35 
Post-Review d i s c l o s u r e , motion f o r , 1079 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE)-continued 

Reconsiderat ion Request 
Denied 

Not t i m e l y , 12,98,903 
Order abated, 129,130 
What c o n s t i t u t e s , 1079,1139 

Scope o f Review 
A l l issues r a i s ab l e based on r eco rd , 51 
Issue not ra i sed a t hea r ing , 353,373,775,778,934,958,1059,1301,1321 
L i m i t e d to record developed at hea r ing , 25 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
Dismi ssal 

No no t i ce to a l l p a r t i e s , 227 
"Fina l order" d e f i n e d , 616 
P e t i t i o n f o r J u d i c i a l Review/Request f o r Recons idera t ion , 26,772,847 
Scope o f Review: Court o f Appeals 

As a f f e c t i n g subs tan t ive r i g h t s , 616 
E f f e c t i v e da te , 616 
Issue not considered below, 1353 

Service on a t t o r n e y as se rv ice on p a r t y , 281 
Subs tan t ia l evidence review discussed, 616 

RES JUDICATA 
A p p l i c a t i o n to a d m i n i s t r a t i v e proceeding, 284 
Discussed, g e n e r a l l y , 284,476,1105 
P r i o r denia l (medical se rv ices ) f i n a l , 969 
P r i o r d e n i a l , unappealed, 798 
P r i o r l i t i g a t i o n 

Issue not r a i s a b l e , 403 
Issue not r i p e , 284,672,889 
Issue r i p e , not ba r red , 96,476,1105 

Medical services d e n i a l , f u t u r e s e rv i ce s , 117 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
SETTLEMENTS & STIPULATIONS 

Disputed c l a im sett lement. 
As judgement, 476 
D i s t r i b u t i o n , 493 
E f f e c t on T h i r d Par ty d i s t r i b u t i o n , 450 
Enforcement, medical se rv ice p r o v i d e r , 278,1316 
Questioned, 119 
Vs. i l l e g a l re lease , 366 
Vs. r e lease , 119 

I n t e r p r e t a t i o n by Board, 29 
J u r i s d i c t i o n cannot be s t i p u l a t e d , 1093 
PPD se t t lement 

Cannot be argued to mean other than what i t says, 1395 
Remand reques t , " ra i sed or r a i s a b l e " i ssue , 606 

SUBJECT WORKERS See COVERAGE QUESTIONS 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
Aggravation/new i n j u r y 

Aggravat ion found , 35,110,421,866,1013,1141,1145,1199,1413,1423,1428 
Apportionment among c a r r i e r s , 1423 
Backup denial set a s ide , 898 
Burden o f p r o o f , 414,421,847,892,941,1141 
Complex medical ques t i on , 414 
Continuous symptoms, 35,421,1013,1145,1199,1281 
F i r s t c la im i n open s t a t u s , 110 
Nei ther found , 406,941,1217 
New i n j u r y found , 414,892,898,1191,1423 
New symptoms, or c o n d i t i o n , 892,1191 
Occurrence o f symptoms i n l a t e r employment, 866 
Own Motion c la im vs . new i n j u r y : 1st r e spons ib le , 53,1281 
Questionable c r e d i b i l i t y , 414 
Test 

Independent c o n t r i b u t i o n , l a t e r employment,35,53,406,414,421,892,1013 
Burden o f p r o o f , 847 
Last i n j u r i o u s exposure r u l e 

As a f f i r m a t i v e defense, 261 
As r u l e o f assignment o f l i a b i l i t y , 261,847,1133,1148,1212,1346 
As r u l e o f p r o o f , 261,1133,1212 
Date o f d i s a b i l i t y , 261,458,545,1148 
Equi table estoppel as defense, 701 
F i r s t employer r e spons ib le , 261,1346 
Later employer r e spons ib le , 458,545,701,847,1133,1148,1212 

M u l t i p l e accepted claims 
F i r s t employer r e spons ib le , 660 
Presumption, 596,660 
Second employer r e spons ib le , 596 

M u l t i p l e employment exposures 
La tes t exposure responsible ,1110 
M u l t i p l e c a r r i e r s r e spons ib le , 1148 
O r e g o n / o u t - o f - s t a t e , 52 

O f f - j o b i n j u r y , 892 
R e s p o n s i b i l i t y cases 

Claims processing i ssue , 1320 
Dual employment, 1038 
M u l t i p l e accepted claims 

F i r s t employer r e spons ib le , 660 
Presumption, 596,660 
Second employer r e spons ib l e , 596 

Own Motion c l a i m : Board's consent to .307 Order, 325 
Penal ty issue 

Employer r e s p o n s i b i l i t y to i n i t i a t e .307 proceeding, 226 
Reimbursement issue 

No .307 o rder ; TTD and voca t iona l s e rv i ce s , 622 
.307 Order; amount a t i s sue , 1393 

.307 Order 
Second employer r e spons ib le , 1346 

"Worsening" discussed, 414 

TEMPORARY TOTAL DISABILITY 
Denial o f ; a f t e r Determinat ion Order, 228 
D i s a b i l i t y b e n e f i t s ( c o l l e c t i v e barga in ing agreement) vs . TTD, 231 
En t i t l emen t (See a l so : AGGRAVATION CLAIM; OWN MOTION JURISDICTION) 

A f t e r Referee 's reversa l ( d e n i a l ) ; before Determinat ion Order , 239,1373 
Aggravat ion vs . o r i g i n a l c l a i m , 264 
Burden o f p r o o f , 649 
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TEMPORARY TOTAL DISABILITY-con t inued 
En t i t l emen t 

During Pain Center t r ea tment , 246 
F u l l vs . t r i a l re lease , 502,985 
Physical i n a b i l i t y to work vs . u n a v a i l a b l e , 246 
"Regular employment" d e f i n e d , 502 
"Retirement" discussed, 274,649,1395 
Two open c l a i m s , s imultaneous, 356 
Where r e c e i v i n g o u t - o f - s t a t e d i s a b i l i t y payments, 62 
Withdrawal vs . r e t i r e m e n t , 649,1349,1395 

I n t e r i m compensation 
As "compensation", 291,659 
En t i t l emen t 

Where w o r k i n g , 291,659,1059,1217 
Payment pending appeal , 291 
Penalty issue 

F a i l u r e to pay, 59,291,659 
Rate 

Bonuses, 568 
" I n j u r y " date : disease vs . i n j u r y , 602 
Overt ime, 568 
P a r t - t i m e , va ry ing hours, 620 
Penal ty i s sue , 568,1052,1115,1439 
Regular employment vs . va ry ing hours , wages, 41 
"Wages" d e f i n e d , 568 

Reimbursement i s sue , WCD to c a r r i e r , 268 
Temporary p a r t i a l d i s a b i l i t y 

Unemployment b e n e f i t s as wage earn ings , 398 
Terminat ion 

Penal t ies i s sue , 239,481,502,518 
Procedure f o r , incarcera ted c l a iman t , 1353 
U n i l a t e r a l 

Fo l lowing i n c a r c e r a t i o n , 481,1353 
Fol lowing l i t i g a t i o n o rde r , 239,1373 
M e d i c a l l y s t a t i o n a r y , 1373 
M e d i c a l l y s t a t i o n a r y / r e t u r n to work re lease , 1350,1353,1368 
Release to r e t u r n to r egu la r work, 502,561,1350 
T r i a l release to r egu la r work, 985 
Withdrawal f rom work f o r c e , 518 

Unemployment benef i t s - -SEE temporary p a r t i a l d i s a b i l i t y , t h i s heading 

THIRD PARTY CLAIMS 
See a l s o : ATTORNEY FEES 
Assignment o f cause o f a c t i o n i ssue , 495,593 
D i s t r i b u t i o n issue 

A f t e r f i n a l de te rmina t ion o f PPD, 413,1032 
A l l e g a t i o n : c a r r i e r hu r t case, 1259 
A n n u i t y / a t t o r n e y f e e s , 951 
A n n u i t y / o f f s e t f u t u r e expendi tures , 951 
C a r r i e r ' s l i e n vs . n o n - b e n e f i c i a r y ' s share o f e s t a t e , 102,339,655,780 
Costs t o i n su re r exceed balance, 366 
Defer red f o r f i n a l de te rmina t ion o f PPD, 68 
D.C.S . : e f f e c t on, 450 
General damages/lien i s sue , 1049 
Premature reques t , 381 
S t a t u t o r y d i s t r i b u t i o n , 450,495 
S t ruc tu red s e t t l e m e n t / f u t u r e expendi tu res , 1021 
Unpaid medical b i l l s , 450 
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THIRD PARTY CLAIMS—continued 

E l e c t i o n to assign wi thdrawn, 1201 
I n t e r e s t on delayed payment, 381 
O f f - j o b i n j u r y previous to job i n j u r y , judgement f o r , 45 
Paying agency's l i en / expend i tu r e s 

Future expenses, 31,45,361,480,951,1021,1032,1153 
Present cos t s ; r educ t ion i ssue , 1259 

Reconsiderat ion request 
Denied, 593 
Due d i l i g e n c e r e s t , 480 

Record f o r rev iew, 1049 
Right o f e l e c t i o n i ssue , 495,593 
Sett lement i s sue , 34,68,108,366,488,1153 

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, FILING; REQUEST FOR HEAR
ING (FILING); REQUEST FOR BOARD REVIEW (FILING) ; RE
QUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & 
PROCEDURE) 

TORT ACTION 
See a l so : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
See a l so : JURISDICTION 
C i v i l s u i t / e x c l u s i v e remedy case, 693 
Remibursement, o u t - o f - s t a t e program, 268,1027 
Terminat ion o f services i s sue , 1324 
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WeTTand v. SAIF, 64 Or App 810 (1983) 5,26,87,345,368,378,429,430,438, 

516,547,580,599,792,798,801,809,832,847,851,856,889,892,1043,1051,1074, 
1115,1141,1173,1206,1214,1234,1281,1286,1290 
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B e r l i e 0. Bold, 34 Van Natta 244 (1982) 502 
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Duane B. D r i v e r , 38 Van Natta 498 (1986) 823 
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ORS 656.005(8) (b) 349 
ORS 656.005(8)(c) 281 
ORS 656.005(9) 419,1008,1027 
ORS 656.005(10) 373 
ORS 656.005(12) 1447 
ORS 656.005(13) 234,502,809 
ORS 656.005(17) 26,228,329,524,792,843,861 ,1115,1214, 

1226,1305 
ORS 656.005(19) 63,336,363,374,376,471,489,511,536,773, 

1091,1180 
ORS 656.005(26) 568 
ORS 656.005(27) 234 
ORS 656.006(8)(a) 862 
ORS 656.006(27) 841 
ORS 656.012 967 
ORS 656.012(a) 70,868 
ORS 656.012(b)(c) 70 
ORS 656.012(1) 1399 
ORS 656.012(2) (b) 1399 
ORS 656.017 234 
ORS 656.017(1) 234,1399 
ORS 656.018 234,693,1399 
ORS 656.018(1) (a) 693,1399,1462 
ORS 656.018(2) 693 
ORS 656.018(3) 693,1399 
ORS 656.018(3)(a)-. 1399 
ORS 656.018(4) 1027 
ORS 656.027 841,1100,1444 
ORS 656.027(1) 236 
ORS 656.027(4) 1366 
ORS 656.027(7) 1444 
ORS 656.027(7) et seq. 80 
ORS 656.027(9) 80,1100 
ORS 656.039(4) 80 
ORS 656.054(1) 1341 
ORS 656.128 80,1052 
ORS 656.128(3) 1052 
ORS 656.154 45,102,339,693,951,1021 ,1259 
ORS 656.156(1) 481,862,1312 
ORS 656.156(2) 1399 
ORS 656.202 to .258 419 
ORS 656.202 616 
ORS 656.202(1) 1447 
ORS 656.202(2) 506,537,586,1027 
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ORS 656.204 1312 
ORS 656.204(1) 373 
ORS 656.204(2) 373,780 
ORS 656.204(4),(5) 373 
ORS 656.206 633,1196,1418 
ORS 656.206(1) 440,979 
ORS 656.206(1) (a) 513,556,873,910,932,1001 ,1069,1241 ,1389 
ORS 656.206(3) 49,624,979,1066,1069,1167,1209,1241,1300, 

1372,1389,1395,1414,1418 
ORS 656.208(3) 910 
ORS 656.210 967,1052,1214,1321 ,1350,1399 
ORS 656.210(1) 246,568,602,649,967,1349,1395 
ORS 656.210(2) 41,568,602,1395,1439 
ORS 656.210(2)(a)(C) 1439 
ORS 656.210(2) (b) (B) 620 
ORS 656.210(2)(c) 1439 
ORS 656.210(3) 638 
ORS 656.210(4) 246 
ORS 656.212 398,1052,1063,1321 
ORS 656.214 907,1241,1406 
ORS 656.214(1) 873 
ORS 656.214(2) 391,429,453,514,577,1011 ,1069,1098,1226, 

1234,1241,1262 
ORS 656.214(2) (c) 1214 
ORS 656.214(4) 1262 
ORS 656.214(5) 26,58,378,383,389,429,453,513,556,562, 

568,577,789,830,842,907,934,945,959,968, 
1019,1095,1098,1161,1167,1206,1234,1241, 
1262,1303,1406,1432 

ORS 656.216(1) 674 
ORS 656.218 1312 
ORS 656.218(1) 1312 
ORS 656.218(5) 373 
ORS 656.230(2) 1254 
ORS 656.236 278,366,493,1316 
ORS 656.236(1) 119,366,493,701 
ORS 656.236(2) 255,1314,1362 
ORS 656.245 11,31,101,250,284,438,474,510,628,785, 

869,872,997,1082,1105,1109,1131 
ORS 656.245(1) 8,39,53,58,87,124,345,430,524,528,572, 

599,638,809,851,856,869,889,904,919,938, 
962,1008,1037,1051,1074,1076,1173,1175, 

1214,1281,1442 
ORS 656.245(2) 425,1175 
ORS 656.245(3) 809,1447 
ORS 656.262 291,374,521 
ORS 656.262(2) 228,291,674,898,1254 
ORS 656.262(3) 1217 
ORS 656.262(4) 59,264,291,1160,1217 
ORS 656.262(6) 22,59,96,284,291,401 ,521 ,554,674,945,991, 

997,1008,1059,1085,1201,1217,1254,1267, 
1286,1295,1442 

ORS 656.262(8) 1008,1143,1164,1232,1341 
ORS 656.262(9) 281,284,1267 
ORS 656.262(10) 59,70,228,231,239,264,284,291,349,401, 

419,481,518,554,568,659,674,847,934,945, 
993,997,1052,1059,1085,1091,1160,1182, 

1199,1217,1254,1267,1276,1286,1293,1295, 
1357,1439,1442 
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ORS 656.262(11) 349 
ORS 656.262(12) 349 
ORS 656.263 374 
ORS 656.265 to .330 374 
ORS 656.265 532,1148 
ORS 656.265(1) 532,1112 
ORS 656.265(4) (a) 532,580,1085,1112 
ORS 656.265(4)(c) 532,1112 
ORS 656.266 649 
ORS 656.268 268,329,481,518,622,649,674,792,1163,1262, 

1267,1320,1373 
ORS 656.268(1) 8,268,481,524,792,1027,1305,1350,1353 
ORS 656.268(2) 5,8,239,481,502,518,1153,1267,1350,1353, 

1368,1373 
ORS 656.268(2)(c) 502,985,1368 
ORS 656.268(3) 8,246,349,476,518,775,778,1032,1123, 

1153,1177,1376 
ORS 656.268(4) 5,674,1032,1254,1384 
ORS 656.268(5) 5,1093,1177 
ORS 656.268(6) 1177 
ORS 656.268(10) 1254 
ORS 656.272(1) 1447 
ORS 656.273 t o 656.278 31,68 
ORS 656.273 56,349,361,403,481,636,638,816,941,1281, 

1355,1360,1380,1395 
ORS 656.273(1) 35,77,425,468,547,572,624,821 ,828,915, 

945,965,1024,1026,1076,1128,1254,1286 
ORS 656.273(2) 358 
ORS 656.273(3) 77,358,1254 
ORS 656.273(4) 358 
ORS 656.273(4)(a) 53,468 
ORS 656.273(4) (b) 70,349,476 
ORS 656.273(6) 264,358,816,837,1254 
ORS 656.278 52,64,74,82,325,325,331,348,349,351 ,353, 

358,358,359,361,380,437,456,457,481,509, 
537,633,696,785,872,1156,1166,1196,1281 

ORS 656.278(1) 127,537,586 
ORS 656.278(1) (a) 62,62,64,70,76,83,94,94,99,325,328,329, 

332,333,344,348,348,351,352,352,353,354, 
354,355,356,356,358,359,360,365,437,439, 
444,447,452,455,456,456,457,458,464,466, 
467,473,508,508,509,509,520,532,537,537, 
586,588,767,768,769,770,771,772,777,780, 
782,784,785,872,988,1062,1109,1126,1156, 

1166,1196,1196 
ORS 656.278(3) 537,586 
ORS 656.278(5)(a) — — 52 
ORS 656.283 68,117,268,373,674,693,969,1177,1262, 

1393 
ORS 656.283(1) 92,476,1008,1353 
ORS 656.283(2) 51 
ORS 656.283(3) 117,969 
ORS 656.283(4) 674 
ORS 656.283(5) 374,1170 
ORS 656.283(7) 40,1095,1157,1196 
ORS 656.289 616,1041 
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ORS 656.289(1) 84,370,499,536,595,896,1041 
ORS 656.289(2) 374,384,989 
ORS 656.289(3) 4,12,25,43,43,48,52,57,63,66,67,83,84, 

100,105,105,109,259,335,336,337,343,363, 
365,370,371,374,376,381,443,465,466,471, 
472,489,499,511,536,594,595,683,689,696, 
773,783,803,859,896,989,999,1041,1091, 

1158,1180,1249 
ORS 656.289(4) 278,291,476,493,1316 
ORS 656.295 43,43,48,63,67,84,109,268,326,335,336, 

337,343,363,365,370,371,376,408,443,465, 
466,471,472,489,499,511,536,594,595,616, 
683,689,773,783,803,989,999,1041,1091, 

1158,1180,1196,1249 
ORS 656.295(1) 72,105,999 
ORS 656.295(2) 43,43,48,63,67,83,100,105,109,335,336, 

337,343,363,365,370,371,376,408,443,465, 
466,471,472,489,511,536,594,696,773,783, 
803,859,989,1041,1091,1158,1180,1249 

ORS 656.295(3) 25,58,121,123,333,334,545 
ORS 656.295(5) 4,25,26,40,67,74,75,90,91,96,106,118, 

121,123,333,334,338,373,385,393,396,397, 
403,505,532,545,551,568,580,606,609,803, 
841,846,896,958,975,987,990,1008,1018, 
1095,1108,1115,1157,1196,1246,1286,1296 

ORS 656.295(6) 616,999,1301 
ORS 656.295(8) 12,98,109,115,342,381,786,788,797,805, 

807,831,903,972,977,981,1127,1384 
ORS 656.298 480,635,1049,1339 
ORS 656.298(3) 227,281,616,696 
ORS 656.298(6) 616,629,701,772,1336,1389,1404,1430,1434 
ORS 656.307 53,226,276,325,359,437,467,509,608,622, 

898,941,981,1038,1082,1145,1156,1166,1194, 
1346,1370,1393,1423 

ORS 656.307(1) (b) 359,467,1156 
ORS 656.307(l)(d) 898 
ORS 656.307(5) 276 
ORS 656.310(2) 271,1191,1362 
ORS 656.313 659,674,1367,1373 
ORS 656.313(1) 291,659,674,696,1160,1324,1373 
ORS 656.313(2) 674,1324,1373 
ORS 656.313(3) 278,291,1316 
ORS 656.313(4) ---92,291,674 
ORS 656.319 117,228,476 
ORS 656.319(1) 1217 
ORS 656.319(1) (b) 22 
ORS 656.319(4) 423,442,1094,1177 
ORS 656.325 1395 
ORS 656.325(1) 280,1085 
ORS 656.325(4) 811 
ORS 656.340 622,693 
ORS 656.382 to .388 374 
ORS 656.382 85,231,425,481,683,1295,1357,1423,1439 
ORS 656.382(1) 70,231,239,291,401,419,425,476,568,674, 

997,1091,1160,1254,1267 
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ORS 656.382(2) 72,73,73,77,121,231 ,239,327,345,347,378, 
395,397,407,414,419,425470,474,479,481, 
492,501,520,521,539,543,608,683,688,689, 
809,851,861,879,910,948,990,1013,1082, 
1123,1139,1212 

ORS 656.382(3) 683 
ORS 656.386 683,689 
ORS 656.386(1) 53,85,121 ,239,353,425,458,506,528,568, 

683,688,689,859,879,898,899,976,1076, 
1082,1190,1365,1423 

ORS 656.386(2) 859,1423 
ORS 656.388 647,683,689 
ORS 656.388(1) 85,366,407,521,851,981 
ORS 656.388(2) 506,647,683,689,786,788,797,805,807,831, 

972,976,977,1063,1082,1190,1365 
ORS 656.407(1) 1462 
ORS 656.440(2) 696 
ORS 656.506 1314 
ORS 656.508 1462 
ORS 656.526 1462 
ORS 656.526(1) & (2) 1462 
ORS 656.538 1314 
ORS 656.560(2) 696 
ORS 656.576 et seq. 366 
ORS 656.576 to 656.595 45 
ORS 656!578 45,102,339,381,450,495,780,951,1021,1049, 

1201,1259 
ORS 656.580(1) 655 
ORS 656.580(2) 102,339,450,655,780 
ORS 656.583 495,593,1201 
ORS 656.583(1) 495,696,1201 
ORS 656.583(2) 495 
ORS 656.587 34,68,108,366,488,655,1021,1153 
ORS 656.591 495,655,1201 
ORS 656.591(1) 102,339,495,1201 
ORS 656.591(2) 102,339,495,1201 
ORS 656.593 45,339,381,495,655,981,1049,1201 
ORS 656.593(1) 34,68,102,108,339,366,450,488,491,495,655, 

780,951,1021,1032,1049,1125,1153,1201,1259 
ORS 656.593(1) (a) 31,68,361,366,450,495,951,981,1021,1032, 

1049 1153 1201 1259 
ORS 656.593(1) (b) 31^45,68,102^339,361,366,450,495,593,780, 

951,1021,1032,1049,1153,1201,1259 
ORS 656.593(1) (c) 31,68,361,366,381,450,495,951 ,1021,1032, 

1049,1153,1201,1259 
ORS 656.593(l)(d) 31 J02,339,366,381,413,450,495,1032,1153, 

1201 
ORS 656.593(2)- 68,102,339,361,780,951,1021,1259 
ORS 656.593(3) 31,68,102,339,361,366,381,450,780,951, 

1021,1153,1201,1259 
ORS 656.595 1201 
ORS 656.616 1027 
ORS 656.625 — 56,62,64,74,325,325,329,332,333,354,356, 

358,360,437,439,447,456,464,473,508,509, 
537,586,588,767,768,769,770,772,780,782, 
867,872,1109,1126,1166 

ORS 656.625(1) 537,586 
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ORS 656.625(2) 537,586 
ORS 656.632(2) & (3) 1462 
ORS 656.634 1462 
ORS 656.634(1) 1462 
ORS 656.635 to .644 1462 
ORS 656.636 1462 
ORS 656.640 1462 
ORS 656.642 1462 
ORS 656.704(1) 693 
ORS 656.704(2) 268 
ORS 656.704(3) 1393 
ORS 656.708 693,1393 
ORS 656.726 1095 
ORS 656.726(1) 862 
ORS 656.726(3)(a) 1447 
ORS 656.726(4) 696,862 
ORS 656.728(3) 268 
ORS 656.728(6) 268 
ORS 656.751 1462 
ORS 656.751(1) 1462 
ORS 656.752 1462 
ORS 656.802 to 656.824 281,1447 
ORS 656.802 281,1435 
ORS 656.802(1) (a) 271,447,458,558,580,589,823,847,856,922, 

1004,1059,1133,1234,1267,1290 
ORS 656.804 281,562,701,1085,1133,1435 
ORS 656.806 701,1447 
ORS 656.807(1) 403,580,1110 
ORS 656.807(3) 1085 
ORS 656.807(4) 1133 
ORS 656.807(5) 1085 
ORS 656.810(1) & (2) 1447 
ORS 656.812 1447 
ORS 656.812(2) 1447 
ORS 656.990(1) 701 
ORS 659 et seq. 521 
ORS 659.020(1) 1399 
ORS 659.022 1399 
ORS 659.030 1399 
ORS 659.103(l)(e) 1420 
ORS 659.121 644,1399,1420 
ORS 659.121(1) 1399 
ORS 659.121(2) 644,1331 ,1420 
ORS 659.400 to .435 1420 
ORS 659.405 1420 
ORS 659.410 614,644,1408 
ORS 659.415 614,644,1331,1406,1408 
ORS 659.415(1) 614,1331,1406 
ORS 659.415(3) 1406 
ORS 659.420— — 1331,1420 
ORS 659.420(1) 1331,1420 
ORS 659.420(4) 1420 
ORS 659.425 701,1331 
ORS 659.425(l)(a)(c) 1331 
ORS 676.110 1447 
ORS 676.140 1447 
ORS 677.515 1447 

-1532-



CITATIONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS 678.010 1447 
ORS 678.010(4) (5) & (6) 1447 
ORS 678.015 1447 
ORS 678.021 1447 
ORS 678.031(4) 1447 
ORS 678.375 to .390 1447 
ORS 678.375 to .410 1447 
ORS 731.162 — 278,291,1316 
ORS 806.010 433 
ORS 811.135 433 
ORS 811.182 433 

ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 137-76-010(3) 1 
OAR 137-76-010(7) 765 
ORS 137-76-010(8) 765 
OAR 137-76-030(1) & (2) 575 
OAR 436-10-003 1131 
OAR 436-10-005(1) 809 
OAR 436-10-005(9) 1131 
OAR 436-10-005(16) 1131 
OAR 436-10-005(17) — — 993 
OAR 436-10-005.(22) 809 
OAR 436-10-040 993 
OAR 436-10-040(l)(a) 474 
OAR 436-10-040(2) (a) 554,962,1173 
OAR 436-10-040(4)(a) 1131 
OAR 436-10-040(10) 794 
OAR 436-10-050 1131,1447 
OAR 436-10-050(2) 1131 
OAR 436-10-050(4) 1447 
OAR 436-10-060(1) 809 
OAR 436-10-060(2) 502,565,1447 
OAR 436-10-060(3) 809 
OAR 436-10-070 70 
OAR 436-10-070(2) 70 
OAR 436-10-070(3)(a) 70 
OAR 436-10-090 1447 
OAR 436-10-090(5) 387 
OAR 436-10-090(6)(a) 387 
OAR 436-10-090(7) 1447 
OAR 436-10-100 1175 
OAR 436-10-100(1)(d) 1085 
OAR 436-10-110(5) 387 
OAR 436-10-110(5) (a) 387 
OAR 436-30-005 674 
OAR 436-30-005(4) 391 
OAR 436-30-010 674 
OAR 436-30-030(7) 1368,1373 
OAR 436-30-055 1196 
OAR 436-30-160 1262 
OAR 436-30-220 1262 

-1533-



ADMINISTRATIVE RULE CITATIONS 
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OAR 436-30-220(1) 1262 
OAR 436-30-220(3) 1011 
OAR 436-30-220(5) (b) 1262 
OAR 436-30-230(1) 1262 
OAR 436-30-230(4) 391 
OAR 436-30-300 391 
OAR 436-30-320 391 
OAR 436-30-330 429,453,1241 
OAR 436-30-330(2) 1241 
OAR 436-30-340 429,453,1241 
OAR 436-30-340(2) 391 
OAR 436-30-340(5) — 391 
OAR 436-30-350 391 
OAR 436-30-380 789,907 
OAR 436-30-380 et seq. 30,49,124,378,383,385,389,453,513,556,568, 

789,814,830,842,843,888,915,938,945,959, 
1001,1019,1052,1069,1075,1098,1161,1167, 
1170,1206,1217,1234,1262,1303 

OAR 436-30-460 789 
OAR 436-30-490(2) (a) 246 
OAR 436-35-001 et seq. 1196 
OAR 436-35-003 1095,1196 
OAR 436-45-000 et seq. 74,325,325,329,332,333,354,356,358,360, 

437,439,447,456,464,473,508,509,588 
OAR 436-50-050(l)(a) — 1100 
OAR 436-50-050(1) (b) 1100 
OAR 436-54-212 620 
OAR 436-54-212(4) (m) 1052 
OAR 436-54-225 1063,1321 
OAR 436-54-310(5)(a) 1254 
OAR 436-54-320 867 
OAR 436-54-320(1) 1254 
OAR 436-54-320(l)(a) 1254 
OAR 436-60-020 620 
OAR 436-60-020(4) et seq. 41 
OAR 436-60-020(4)(a) 568,620,1439 
OAR 436-60-020(4)(c)- 41,620 
OAR 436-60-020(4) ( i ) 568 
OAR 436-60-020(4) (J) 568 
OAR 436-60-020(7) (b) 1030 
OAR 436-60-020(7) (m) 1052 
OAR 436-60-030— 398,1063,1321,1350 
OAR 436-60-040(3) — 5 
OAR 436-60-050(4) 474 
OAR 436-60-070(1) 1170 
OAR 436-60-070(2)(b) 1170 
OAR 436-60-090 280 
OAR 436-60-140 521 
OAR 436-60-150 1276 
OAR 436-60-150(3)(e)- 1160 
OAR 436-60-150(5) 92 
OAR 436-60-150(5) (a) 674,1254,1276 
OAR 436-60-170 867,1254 
OAR 436-60-180 226,325,359,437,467,509,1156,1166,1194 
OAR 436-60-180(3) 622,1082,1194 
OAR 436-60-180(14) 467,1156 
OAR 436-61-004 1027 
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RULE- — — PAGE(S) 

OAR 436-61-100 268 
OAR 436-61-400 268 
OAR 436-61-430(5) — 268 
OAR 436-61-998 — — 268 
OAR 436-65-010(7) —-1368 
OAR 436-65-605(2)(c) — 873 
OAR 436-65-605(2)(d) 873 
OAR 436-69-201 993' 
OAR 436-69-401(2) — — 565 
.OAR 436-69-801(4) 997,1267 
OAR 436-80-060(l)(d) — - 1 3 4 1 
OAR 436-120-230(4)- 5 
OAR 436-120-250(7) & (8) 268 
OAR 438-05-010—- 768,788,797,805,807,831,972,977,981 
OAR 438-05-040(4) — 4,105 
OAR 438-05-040(4)(b) 696 
OAR 438-05-040(4)(c) — -105 
OAR 438-05-046 93 
OAR 438-05-046(l)(a) 83,540,783,1249 
OAR 438-05-046(l)(b) 43,43,48,83,100,109,335,337,349,357,408, 

466,540,783,803,1041,1158 
OAR 438-05-046(2)(b) 363,471,489,511,859,989 
OAR 438-06-011 1186 
OAR 438-06-020 1262 
OAR 438-06-065 999 
OAR 438-06-070 1108,1138 
OAR 438-06-071 — 1108 
OAR 438-06-085— - 280 
OAR 438-07-005(3) 338 
OAR 438-07-005(3)(a)— - 837 
OAR 438-07-005(3)(b) 40,823,837,1234,1246 
OAR 438-07-005(4) 823,837,1038,1234,1246 
OAR 438-07-005(5) - 338 
OAR 438-07-015 22,1066 
OAR 438-07-015(2) 59,106,393,532,1182,1267 
OAR 438-07-015(3) 1079 
OAR 438-09-010 493 
OAR 438-10-005 1095 
OAR 438-10-030(9) 1085 
OAR 438-11-005 696 
OAR 438-11-005(2) 4,105,696 
OAR 438-11-005(3) - 363,471,489,511,859,989 
OAR 439-11-015 879,1139 
OAR 438-11-020 879,1139 
OAR 438-11-020(1) _-____72 
OAR 438-11-035(2)- 602 
OAR 438-12-018- — 1062 
OAR 438-12-032(3) — 325,359,437,467,509,509,1156,1166 
OAR 438-12-052(2) 62,62,64,70,76,82,83,94,94,99,122,325, 

329,332,333,444,458,769,867,988,106? 
OAR 438-12-052(2)(c) 56 
OAR 438-12-052(3) 56 
OAR 438-12-055 56,62,64,74,122,325,329,332,333,354,358, 

360,439,447,456,464,473,508,588,767,768, 
769,770,772,780,782,867,872,1109,1126 

OAR 438-15-001 359,531,555,883 
OAR 438-15-001 et seq. 981 
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ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 438-
OAR 438-

OAR 438' 
OAR 438' 
OAR 438' 
OAR 438 

15-003 
15-005(2)-

-15-005(4)-
-15-005(5)-
-15-005(7)-
-15-010(1)-

OAR 438-15-010(5)-

OAR 438-15-010(6)-

OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-

OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 839-
OAR 839-
OAR 839-
OAR 839-
OAR 839-
OAR 839-
OAR 839-
OAR 851-
OAR 851-
OAR 851-
OAR 851-
OAR 851-

15-015— 
15-020(2) 
15-027— 
15-027(1 
15-027(1 

15-030(1 
15-035— 
15-050— 
15-060(1 
15-070--
15-085(2 
15-095— 
47-010--
47-010(2 
47-015— 
47-020(1 
47-020(1 
47-030(1 
47-045(1 
82-025--
82-030(2 
05- 020--
06- 130(2 
06-145— 
06-145(1 
06-150(2 
06-205(8 
06-245— 
30-002— 
50-000(3 
50-005(2 
50-120— 
50-125--

(c)-

(a) -
(b) -

(k) & (n)-

-786,788,797,805,807,831,972,977,981 
-345,347,378,407,414,425,458,474,476,479, 
481,492,520,528,539,543,608,809,851,861, 
898,910,948,990,1038,1076,1123 

-359,531,555,883 
-359,407,531,555,809,851,859,883,1063 
-359,531,555,883 
-10l',378',430',786,788,797,805,807,831,859, 
972,977,981,1063,1076,1098 
-328,345,347,359,378,395,407,414,425,430, 
458,474,476,479,492,515,520,521,528,531, 
539,543,555,596,786,788,797,805,807,809, 
831,851,861,883,898,899,910,948,972,977, 
981,990,1038,1076,1085,1123 

•--42,75,85,94,95,95,95,96,98,98,99,102,106 
121,327,328,332,345,353,356,359,371,390, 
393,446,470,481,491,491,501,511,515,516, 
521,531,554,784,794,832,862,883,889,972, 
1063,1125,1156,1160,1254,1267,1281,1293, 
1295 
-366,981 
--515,1098 
-395,981 
-981,1089,1125 
-786,788,797,805,807,831,972,977,981,1089, 
1125,1127 
•1190 
-1281 
-493 
— 8 5 
--73,395,470,481,501 
-127 
-366,981,1021 
— 72,397 
--606,683 
-606,683,1190 
— — 53,481 
-481 
-481 
-—85 
--400 
— 1,433,575,765 
-1408 
-1408 
-1331,1420 
-1420 
•1408 
-1331 
-1331 
-1447 
-1447 
-1447 
-1447 
-1447 
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LARSON CITATIONS 

LARSON PAGE(S) 

Larson, Workmen's Compensation Law, Section 21.74 (1985) 1230 
Larson, WCL, Section 22.11 (198"5F 1230 
Larson, WCL, Section 26.10 "-'-1253 
1 Larson, WCL, Section 13.21 at 3-415 (1985) 12,15,17,20 
1A Larson, WCL 4-405, Section 28.00 (1985) 1387 
1A Larson, WCL 5-432, Section 28.24 (1985) 1387 
1A Larson, WCL, Section 41.31 (1973) 458,1004 
IB Larson, WCL, Sections 37.20, 38.83 ( f ) (1987) 458 
IB Larson, WCL, Section 39.20 (1987) 458,922 
1C Larson, WCL 8-40, Section 44.00 (1986) 1444 
1C Larson, WCL 8-284, Section 47.00 (1986) 701 
1C Larson, WCL, Section 47.53 (1986) 701 
1C Larson, WCL, Section 48.00 (1986) 1038 
1C Larson, WCL, Section 48.40 (1982) 1038 
1C Larson, WU, Section 48.50 (1986) 1038 
3 Larson, WCL, Section 79.72(a) & n26 (1983) 284 
4 Larson, WCL, Section 95.00 to 95.21 (1983) 701 
4 Larson, WCL, Section 95.20 to 95.23 (1988) 847 

OREGON EVIDENCE CODE CITATIONS 

Page 

OEC 103(1) — - 1199 
OEC 201(b) 271,1115 
OEC 311 (1) ( j ) 1177,1384 
OEC 311(l)(m) 1177,1384 
OEC 403 244 
OEC 702 653 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 

Rule Page(s) 

ORCP 21 693 
ORCP 47E 653 
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The following Memorandum Opinions are not published in this volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 1988 

Name, WCB Number (Month/Year) 

Ames, Steven 0., 86-17393 (8,8/88) 
Arendt, Elizabeth J., 85-15328 (4/88) 
Avery, Michael D., 86-11463 (4/88) 
Baker, Carolyn M., 86-12447 (5/88) 
Barlow, Gregory C, 87-02992 (8/88) 
Barnes, James D., 86-16854 (7/88) 
Barr, Charles E., 85-10536 (1,1/88) 
B e l l , Henry C, 85-07343 (6/88) 
Bennett, Charles L., 86-14862 (3/88) 
Bennett, Ronald E., 86-00466 (3/88) 
Bice, Carlos D., 86-15365 (4/88) 
Blake, Todd A., 87-08156 (9/88) 
Brown, Walter L., 86-00239 etc. (3/88) 
Brummett, Bryce D., 86-06567 (2/88) 
Brusseau, Steve R., 85-15647 (9/88) 
Burbank, Virginia A., 86-06381 (1/88) 
Campbell, Roberta C, 86-08240 (6/88) 
Carpenter, P h i l l i p , 86-03489 (3/88) 
Carpenter, William F., 87-09750 (9/88) 
Ca r r o l l , Ruth, 86-00074 (1/88) 
Carter, James R., 86-17612 etc. (2,3/88) 
Caruso, Lynne M., 87-11799 (4/88) 
Chaffee, Ronald D., 86-08417 (8/88) 
Chase, Donald D., 85-13588 etc. (1/88) 
Chavez, Rudy F., 86-11115 (3/88) 
Cheney, James R., 86-00195 (1,2/88) 
Christianson, Becky, 87-05005 etc.(6,7/88) 
Clevenger, Lois M., 86-11511 etc. (6/88) 
Colazo, Magdaleno, 86-17811 (7/88) 
Conn, Ronald E., 87-01587 (6/88) 
Cook, Patricia A., 86-15314 (8/88) 
Coolbaugh, Karen, 86-07792 (2/88) 
Cooper, Malissa K., 86-09048 (2/88) 
Cox, Kenneth E., 85-06935 (1/88) 
Crooms, William K., 87-04456 (6/88) 
Crowder, Nancy J., 87-07854 etc. (9/88) 
Culora, Vincent, 87-02349 (6/88) 
Davis, Delbert G., 86-09371 (1 , i ,>/.>8) 
Dean, Daren H., 86-08300 (2/88) 
Deaton, Dolores J., 86-05766 (8/88) 
Delanoy, Conrad N., 86-11549 (2/88) 
Devi, Kenneth L., 86-07385 etc. (7/88) 
Doak, Wade A., 86-09423 (2/88) 
Doran, Ron A., 86-08874 (4/88) 
Drennen, Vincent D., 86-10577 (7/88) 
Dumas, Marian S., 86-08169 (1/88) 
Dunfee, Charles P., 86-17706 (1/88) 
Dye, James L., 86-11183 (3/88) 
Easterday, Richard W., 86-08893 (2/88) 
Esparza, Abel V., 86-13614 etc. (3,4/88) 
Evans, Hubert E., 87-00647 (3/88) 
Faulhaber, David M., 86-17669 (9/88) 
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Fetti g , Lavern R., 87-04176 (8/88) 
Fien, Richard J., 87-00859 (8/88) 
Finch, Carolyn L., 86-17443 (2/88) 
Fisher, Debra, 86-09793 (2/88) 
Fisher, Edward D., 87-00696 (3/88) 
Fogerson, Harold W., 87-09582 (5/88) 
Gaines, Rodger L., 86-08172 etc. (2/88) 
Gander, Randall C, 86-03814 etc. (1/88) 
Garcia, Manuel, 86-07831 etc. (2/88) 
Garland, Roger J., 86-11736 (1/88) 
Gaspard, Joy, 83-03648 (1/88) 
Gehrke, Shirley M., 86-13721 (8/88) 
Gilbertson, Stanley V., 86-18000 (1/88) 
Gilmore, Pamela M., 86-07019 (1,1/88) 
Ginn, Walter E., 86-11393 (3/88) 
Golden, Gerald A., 85-01678 etc. (1/88) 
Goodwin, Robert M., 86-11081 (1/88) 
Gordon, Dennis/Debra (2/88) 
Gove, Donna L., 86-14859 (1/88) 
Grader, Darlene D., 86-09185 (8,8/88) 
Gray, Jo Ella, 87-00507 (7/88) 
Greenstreet, Walter M., 86-16745 (8/88) 
Grigsby, Beverly, 86-02771 (3/88) 
Gum, Harold L., 86-03997 (1/88) 
Gutierrez, Antonio, 86-10589 (1/88) 
Hanson, Edward, 86-10663 (9/88) 
Harting, Nadine P., 86-15479 (8,9/88) 
Hayes, Carol A., 86-05455 (9/88) 
Heisler, Bonnie A., 86-10481 (3/88) 
Hendrickson, David C, 86-11838 etc. (8/88) 
Hernandez, Rafael, 86-15672 (8/88) 
Hibma, Gerald T., 87-00519 (7/88) 
Hileman, Bette J., 86-14955 (2/88) 
Hollenbeck, Tom, 84-06580 (1/88) 
Holliday, Anna, 86-16249 (6/88) 
Hollstrom, Carl E., 85-15291 (2/88) 
Hults, Robert J., 86-10732 (1/88) 
Jacobs, Elmer, 86-07590 (2/88) 
Janini, Robert D., 87-11480 (4/88) 
Johnson, J e f f , 86-10180 (3/88) 
Johnson, Pamila M., 86-06987 (3/88) 
Kahl, William, 82-10923 etc. (3/88) 
Kester, C l i f f o r d L., 86-08282 (1/88) 
Kim, Hun J., 86-09851 (2/88) 
Kimsey, Harold C, 86-06815 (8/88) 
Koon, Charlene C, 86-12176 (6/88) ' 
Kreitzer, David A., 86-00395 (3/88) 
Kutter, William A., 86-13360 (5/88) 
Lamb, Donna J., 86-10576 etc. (3/88) 
Langsev, Berniece, 86-05850 (1/88) 
Leighton, Donald L., 86-07240 (7/88) 
Lennon, Debra A., 86-12095 (4,5,6/88) 
Lessard, Luc J., 87-09903 (7/88) 



MEMORANDUM OPINIONS 1988 

Name, WCB Number (Month/Year) 

Lowe, P h i l l i p E., 83-10098 (2/88) 
MacGregor, Robert C, 86-10011 (9/88) 
Madison, Jason M., 86-14445 (9/88) 
Mametieff, Ivan C, 86-10847 (2/88) 
Martin, Delores A., 86-01972 (1/88) 
Martusheff, Elisey E., 86-08403 (1/88) 
McElmurry, Theodore, 85-10233 (1/88) 
McGhee, Michael R., 86-03314 (3/88) 
Meneley, Rozana, 86-08194 (2/88) 
M i l l e r , Don D., 86-02733 etc. (2/88) 
M i l l e r , Lonnie, 86-11088 (2/88) 
Minnick, Lynda D., 86-18205 (7/88) 
Mi t c h e l l , Carolyn S., 86-11739 (2/88) 
Mi t t s , Joyce E., 86-08996 (4,5/88) 
Mollgaard, Lester R., 86-07735 (3/88) 
Monte, Sharon A., 86-06721 (1/88) 
Montoya, Miguel A., 87-01821 (7/88) 
Moody, Eul G., 85-07649 (3,4/88) 
Moore, Diann L., 86-16322 (3/88) 
Moore, Judith A., 86-08191 (6/88) 
Moreno, Michael J., 86-09057 (2/88) 
Mu r i l l o , Jorge A., 87-04331 (7/88) 
Murphy, Carol B., 86-07762 (1/88) 
Nafts, Everett J., 87-01481 (6/88) 
Newell, Michael A., 84-10498 (9/88) 
Newton, Jack A., 85-09615 (1/88) 
Niccolai, Patrick J., 86-03442 (1/88) 
Nichols, David R., 86-18238 (3/88) 
Nielson, Thomas, 86-12944 (1/88) 
Norris, Harla J., 86-17400 (3/88) 
O'Neal, Kathleen, 86-06520 (1/88) 
Osburn, John F., 86-14088 (7/88) 
Oseguerra, A l i c i a , 86-17204 (2/88) 
Parsons, James I . , 86-15528 (1/88) 
P h i l l i p s , Sharon, 87-16944 (9/88) 
Pirkey, John, 86-10818 (3/88) 
Poole, Robert R., 87-02799 (3/88) 
Price, Harland D., 86-07776 etc. (8/88) 
Pugh, Everett F., 86-11553 (9/88) 
Rabe, Gary L., 86-06687 (1/88) 
Rabinowitz, Richard N., 84-00712 (1/88) 
Rants, Mary M., 87-04366 (9/88) 
Redford, Sherryle D., 86-16565 (1/88) 
Reed, Allen L., 86-14946 etc. (7/88) 
Renfro, Ronald, 87-16190 (6/88) 
Resendez, Nick, 86-11974 (1/88) 
Rhule, David W., 86-14833 (8/88) 
Rich, Ninalouise L., 85-14229 (3/88) 
Richter, Karen J., 86-08064 (3/88) 
Robinson, James A., 80-10672 (1/88) 
Rodgers, George R., 86-08998 etc. (8/88) 
Romano, Sherry, 86-11138 etc. (1/88) 
Rust, Dorothy D., 86-10074 (3/87) 
Scheyer, Linda M., 85-12982 (8/88) 
S c h i l l i n g , Patricia J., 87-10390 (4/88) 
Schmidt, David L., 85-08866 (4/88) 

Schmiedel, Dixie L., 85-06289 etc. (2/88 
Schnepp, Mark A., 87-08587 etc. (9/88) 
Schwarzbauer, Martin J., 86-12942 (3/88) 
Scott, Floyd G., 84-07857 (3/88) 
Sharp, Tamera A., 87-04470 (6/88) 
Shelton, Robert D., 86-11905 etc. (2/88) 
Sherman, Jerry A., 86-11774 (2/88) 
Shimmin, Robert A., 85-07715 etc. (8/88) 
Shipp, Joseph R., 86-07925 (2/88) 
Shobe, Delphia D., 86-12201 (9/88) 
Sierzega, Louis A., 86-08559 (1/88) 
Smith, Perry D., 86-13250 (1/88) 
Smith, Roger A., 86-15575 etc. (1/88) 
Soria, Gene K., 82-09924 (7,8/88) 
Staggs, Charles H., 86-16042 (8/88) 
Stanley, Jane E., 86-11196 (2/88) 
Sweeden, Gloria G., 86-02493 etc. (3/88) 
Swinehart, B i l l T., 86-09777 (9/88) 
Taylor, Jean, 86-10380 (6/88) 
Terry, Judith A., 87-07231 (6/88) 
Thai, Lam M., 86-16176 (3/88) 
Thayer, Timothy E., 86-07379 (1/88) 
Thede, Gloria J., 86-09756 (7/88) 
Truong, Phong Q., 86-01079 (3,4/88) 
Turner, Helen, 86-16635 (9/88) 
Valek, Debra J., 86-07932 etc. (3/88) 
Vanarnam, Violet J., 85-06151 (8/88) 
Velaquez, Victor M., 86-13734 (1/88) 
Voorhies, Peter G., 82-04559 (7/88) 
Voshall, Jeff A., 87-15272 (8/88) 
Walden, John D., 87-13976 (7/88) 
Wei i n , Gary W.,, 86-17951 (3/88) 
Wells, Tandi J., 85-03761 (8/88) 
Wende, Adolph W., 86-16961 (2/88) 
West, Sylvia M., 87-14155 (6/88) 
Whitney, Michael J., 86-08779 (3/88) 
Wilson, Juan R., 86-15231 (4,5/88) 
Winegar, Jeffrey L., 86-09749 (1/88) 
Winkler, Duane J., 86-17374 (3/88) 
Wise, Gerald D., 86-06433 (2/88) 
Ybarra, David, 87-04761 (8/88) 
Young's Bay Restaurant, (2/88) 
Young, Sherry A., 84-08119 (4/88) 
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The following decisions under the Board's Own Motion Jurisdiction are not 
published in this volume. They may be ordered from the Workers' Compensation 
Board using the numbers provided. 

OWN MOTION JURISDICTION 1988 

Name, WCB Number (Month/Year) 

Abel, Kenneth, 88-0082M (3/88) 
Adams, George T., 88-0459M (9/88) 
Aderton, Frances L., 87-0693M (5/88) 
Alexander, Betty, 88-0488M (9/88) 
Allen, Merle A., 87-0253M (1/88) 
Anderson, Eva, 88-0080M (3/88) 
Anderson, Marion Ray, 86-0411M (2/88) 
Anderson, Steven [_., 88-0552M (9/88) 
A n t i l l a , Henry 0., 88-0023M (2/88) 
A r i n i e l l o , Edward, 88-0480M (8/88) 
Armon, Lowell, 88-0197M (5/88) 
Armon, Lowell, 88-0504M (9/88) 
Arndorfer, William, 88-0282M (5/88) 
Arnold, Donovan L., 88-0149M (5/88) 
Arvidson, George L., 84-0581M (4/88) 
Atkinson, Kevin, 88-0054M (5/88) 
Atleson, Sherri, 87-0593M (2/88) 
Bachand, John, 88-0546M (9/88) 
Bailey, Claude, 88-0158M (9/88) 
Baird, Ricky, 88-0393M (7/88) 
Baldonado, Vi r g i n i a , 88-0306M (7/88) 
Baldridge, Danny M., 88-0044M (3,6/88) 
Baldwin, Gene F., 88-0174M (4/88) 
Baldwin, Raymond, 87-0034M (7/88) 
B a l l , Irene, 88-0190M (7/88) 
Ballard, William R., 88-0485M (9/88) 
Bailer, Debra A., 86-0543M (8/88) 
Baney, Ruby, 88-0220M (5/88) 
Barber, Milton S., 84-0438M (1/88) 
Barnes, Donald R., 88-0056M (2/88) 
Barton, William, 88-0200M (5/88) 
Bathke, John W., 87-0660M (1,2/88) 
Beckstead, James K., 87-0580M (1/88) 
Bedsaul, Michael, 88-0264M (5/88) 
Beeler, James B., 87-0613M (7/88) 
Benda, Elden, 88-0140M (4/88) 
Bennett, Joseph, 88-0019M (1/88) 
Benton, James E., 87-0228M (4/88) 
Berg, Alex M., 88-0005M (1/88) 
Bergamo, Terry, 88-0261M (5/88) 
Best, Curtis, 87-0401M (6/88) 
Bettin, C l i f f o r d A., 86-0257M (3/38) 
Bidney, Donald, 87-0721M (1/88) 
Billups, Terry, 88-0055M (2/88) 
Bilyeu, Patricia J., 87-0487M (1/88) 
Black, Thomas L., Sr., 88-0007M (1/88) 
Blake, Pamela R., 87-0476M (1/88) 
Blaser, Martin E., 88-0159M (5,7/88) 
Bodda, Harvey, 87-0312M (5/88) 
Boese, Henry, 88-0462M (8/88) 
Boldman, John C, 88-0361M (9/88) 
Borisoff, Henry T., 87-0404M (1,7/88) 
Bostwick, Harry R., 87-0657M (2/88) 

Bowen, Ronald, 88-0093M (7/88) 
Bowser, Gail, 87-0280M (8/88) 
Bradford, Timothy J., 87-0467M (6/88) 
Bradley, Mary C, 88-0527M (9/88) 
Brasmer, Silas F., 88-0115M (4/88) 
Bratton, John, 88-0497M (8/88) 
Brenner, John, 88-0165M (4/88) 
Brewer, Norman P., 88-0027M (2/88) 
Bronson, David N., 88-0369M (9/88) 
Brookshire, Joy J., 86-0689M (1/88) 
Brown, Charles E., 86-0637M (6/88) 
Brown, Donald M., 87-0718M (1/88) 
Brown, Patrick B., 88-0016M (1/88) 
Bruner, Michael, 88-0020M (1/88) 
Buckman, Danny, 88-0353M (6/88) 
Burgess, Paul H., 87-0351M (1/88) 
Burkett, Ralph, 88-0539M (9/88) 
Burrington, Kyle, 87-0711M (6/88) 
Burris, Joann, 86-0382M (2,4/88) 
Burt, William A., 87-0609M (1/88) 
Burton, Jack, 87-0674M (1/88) 
Burton, James, 88-0522M (9/88) 
Bush, Ernest M., 87-0333M (5/88) 
Bush, Shirley, 88-0109M (4,7/88) 
Butler-Reeves, Kathleen, 87-0432M (7/88) 
Byrd, Curtis, 87-0555M (7/88) 
Caccamise, Chris, 86-0680M (2/88) 
Cambron, Connell R., 88-0034M (2/88) 
Cambron, Connell R., 88-0337M (7/88) 
Campbell, Jess P., 87-070OM (1/88) 
Carlson, Rick, 88-0435M (7/88) 
Carlston, Lois 0., 88-0342M (6/88) 
Carlton, Dennis L., 88-0212M (5/88) 
Carmien, James, 88-0333M (7/88) 
Carothers, Norman D., 88-0368M (7/88) 
Carr, Iola P., 86-0706M (8/88) 
Carter, Donald, 88-0251M (5,7/88) 
Carter, Dorothy, 88-0476M (9/88) 
Carter, Ronald, 87-0294M (8/88) 
Castoe, Ezra E., 87-0745M (2/88) 
Charlson, Lynn, 88-0278M (6/88) 
Chastain, Ronald, 88-0235M (5/88) 
Cheatham, Verla, 87-0534M (5,9/88) 
Chew, Vernon, 88-0379M (7/88) 
Chilson, Bonnie D., 88-0120M (3/88) 
Ch i t t i c k , Zedra P., 88-0358M (9/88) 
Chrestensen, Robert, 88-0119M (4/88) 
Christensen, Jesse D., 88-0081M (2/88) 
Christmas, Dorothy, 88-0391M (7/88) 
Christopher, Ohman E., 87-0746M (1/88) 
Christopher, Terry, 87-0712M (4/88) 
Christy, Patty D., 84-0254M (7/88) 
Clark, Michael, 88-0414M (8/88) 
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Clark, William, 87-0760M (1/88) 
Clavette, Reno, 88-0438M (8/88) 
Clements, Thomas, 88-0257M (5/88) 
Clevenger, Shirley E., 88-0206M (5/88) 
Cochran, Robert, 88-0313M (6/88) 
Collins, Donna, 85-0154M (1/88) 
Cook, Dalta, 88-0001M (1/88) 
Cook, Steven, 88-0332M (9/88) 
Cooper, Gilbert W., 88-0026M (1/88) 
Cooper, Terry S., 88-0351M (9/88) 
Copher, Edwin L., 88-0108M (4/88) 
Copher, Edwin L., 88-0573M (9/88) 
Corliss, P h i l l i p , 87-0753M (1/88) 
Corwin, Jack L., 85-0635M (8/88) 
Cottam, Linda, 86-0697M (8/88) 
Cox, Charley, 88-0185M (6/88) 
Cox, Danny R., 88-0470M (9/88) 
Craig, James, 88-0321M (6,9/88) 
Crawford, Hoyt W., 86-0068M (8/88) 
Cress, Stanley, 88-0228M (5,8/88) 
Cripps, Donald R., 87-0755M (1/88) 
Croghan, 01 i n , 88-0373M (7/88) 
Crowder, Virgie Mae, 88-0250M (5/88) 
Cuellar, Eloy, 88-0450M (8/88) 
Cummins, Mary J., 88-0208M (5/88) 
Curtiss, Betty, 88-0312M'(6/88) 
Dalton, Robert W., 88-0085M (3/88) 
Dalton, Robert, 87-0501M (7/88) 
Dalton, Robert, 88-0568M (9/88) 
Danielson, James L., 87-0259M (5/88) 
Darcy, James G., 86-0600M (2/88) 
Davenport, John D., 88-0273M (6/88) 
David Hernandez, Isabel, 88-0071M (3,3/88) 
Davidson, Raymond, 88-0057M (3/88) 
Davis, Benjamin K., 88-0413M (8/88) 
Davis, Frances, 87-0689M (5/88) 
Davis, Wallace J., 87-0744M (4,9/88) 
Davis, Wanda L., 88-0004M (1,2/88) 
Dearmond, Gayford, 87-0475M (7/88) 
Deitz, Gary M., 88-0387M (7/88) 
DeLaRosa, Simon, 88-0420M (8/88) 
Delgado, Nicholas, 88-0039M (3/88) 
Deoton, O r v i l l e , 85-0014M (1/88) 
DeTour, Ronald L., 87-0604M (8/88) 
Devaney, Mike, 88-0325M (7/88) 
Diaz, Barbara Ann, 87-0154M (2,2/88) 
Dilka, Richard, 88-0103M (3/88) 
Discant, Gladys, 88-0501M (9/88) 
Doggett, Kenneth M., 88-0038M (2/88) 
Dolinar, Henry. J., 88-0122M (4/88) 
Douglass, Paul, 87-0285M (6/88) 
Driggers, Roger, 86-0429M (1/88) 
Driggers, Roger, 86-0429M (9/88) 
Dubay, Kenneth L., 88-0245M (6/88) 
Dugan, Timothy, 88-0411M (8/88) 
Duncan, Robert L., 87-0670M (2,2/88) 

Name, WCB Number (Month/Year) 

Dupont, Ruben F., 88-0064M (2/88) 
Durlam, Eugene D., 88-0031M (2/88) 
Duyck, Richard J., 88-0182M (5/88) 
Dyson, Daniel J., 88-0053M (2/88) 
Eaton, Eleanor A., 87-0728M (1/88) 
Edwards, Jeffrey, 87-0672M (9/88) 
Edwards, Michael, 88-0033M (2/88) 
Elder, William H., 88-0339M (6/88) 
Ellison, Darrell, 88-0310M (7/88) 
Elston, David, 88-0045M (4,6/88) 
English, James C, 87-0160M (4/88) 
Ensign, Gary, 87-0354M (1,2,4/88) 
Erwen, Ted, 87-0738M (1/88) 
Evison, Marjorie, 87-0531M (2/88) 
Eyman, Ronald L., 88-0114M (8/88) 
Eytchison, Steve, 88-0279M (7/88) 
Fain, Mary C, 87-0627M (1/88) 
Faircloth, Cecil A., 88-0062M (7/88) 
Fandrich, John J., 88-0390M (8/88) 
Felton, Roxy Dean, 87-0071M (3/88) 
Ferber, Gwynn, 86-0417M (4/88) 
Ferebee, John, 87-0208M (3/88) 
Ferguson, B i l l E., 87-0752M (1/88) 
Fields, Eddie, 84-0536M (1/88) 
Finley, Linda, 88-0234M (7/88) 
Flaherty, Lawrence M., 88-0327M (6,7/88) 
F o l l e t t , Larry L., 88-0175M (6/88) 
Fowler, Sharon L., 88-0028M (2/88) 
Franzwa, Peter, 88-0248M (6/88) 
Frazier, Delpha, 88-0374M (8/88) 
Frear, James, 85-0675M (3/88) 
Freeman, Carl A., 88-0560M (9/88) 
Frey, Edward, 88-0167M (4/88) 
Friend, Joseph, 88-0077M (2/88) 
Fuller, Clarence, 88-0399M (7/88.) 
Gabilondo, David, 87-0717M (1/88) 
Galego, Arthur C, 85-0451M (8/88) 
Garcia, Jose A., 88-0449M (8/88) 
Garner, James E., 88-0440M (8/88) 
Garnett, Harold D., 88-0214M (5/88) 
Garza, Anita, 88-0326M (6/88) 
Gates, David, 87-0239M (7/88) 
Gavett, Mark J., 87-0702M (1/88) 
Gay, Walter A., 88-0460M (8/88) 
Gearin, Fred, Jr., 87-0460M (8/88) 
Geenty, Richard, 83-0313M (1/88) 
Gettman, Wilbur R., 88-0294M (6/88) 
Gilbert, Frank, 88-0318M (7/88) 
G i l l , Charles, 87-0489M (8/88) 
Glenn, Lester, 88-0561M (9/88) 
Goetz, Steven, 88-0304M (5/88) 
Goetzelman, George, 88-0474M (8/88) 
Golden, Susan L., 87-0269M (2/88) 
Gorecki, Thaddeus G., 87-0356M (7/88) 
Grant, Maxine, 87-0023M (1/88) 
Greenwade, Alton W., 88-0170M (4/88) -1541-
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Gregg, Robert, 88-0176M (4/88) 
Gregor, Andrew J., 88-0295M (6/88) 
Gregor, Robert, 88-0558M (9/88) 
G r i f f i n , Terrance A., 87-0618M (5/88) 
Grimm, Kenneth, 88-0329M (6/88) 
Griswold, James C, 87-0756M (2/88) 
Grove, Gerald, 85-0361M (3/88) 
Guerra, Michael, 88-0048M (2/88) 
Hafemann, Diana, 88-0178M (5/88) 
Hagan, Debra C, 88-0429M (8/88) 
Hager, Jim, 88-0287M (5/88) 
Hagg, Mary J., 87-0607M (3/88) 
Hagger, Danny G., 87-0639M (5/88) 
Hagner, Leonard, 88-0541M (9/88) 
Hale, Glenn, 87-0750M (1/88) 
Hall, Marina E., 87-0626M (4/88) 
Hamilton, Robert, 88-0194M (5/88) 
Hamm, James E., 87-0277M (3/88) 
Hammond, Robert, 87-0305M (1/88) 
Hampton, Boyd A., 88-0281M (9/88) 
Hansen, Edward, 88-0446M (8/88) 
Hardy, Thomas C, 88-0180M (5/88) 
Harlin, Betty, 87-0516M (6/88) 
Harmes, Robert W., 88-0412M (8/88) 
Haron, Louis, 83-0348M etc. (8/88) 
Harper, Betty L., 87-0763M (1/88) 
Harper, Betty L., 87-0763M (8/88) 
Harris, Michael, 88-0135M (4/88) 
Harris, Rex L., 88-0186M (5/88) 
Harroun, Elden, 88-0215M (5/88) 
Hartley, Joann G., 88-0345M (7/88) 
Harvey, Herman C, Jr., 87-0521M (4,5/88) 
Hayes, Larry L., 85-0393M (1/88) 
Heald, Peggy L., 86-0121M (7/88) 
Hegele, Charles, 87-0109M (7/88) 
Helvie, John S., 88-0018M (1/88) 
Hendricks, James, 86-0640M (6/88) 
Hendrickson, Shirley, 86-0169M (1/88) 
Hendrix, Melvin E., 88-0359M (7/88) 
Henshaw, Johnny L., 84-0588M (5/88) 
Herrera, Luciano B., 88-0518M (9/88) 
Herron, James M., 86-0466M (2/88) 
Hickman, Donald, 88-0072M (3/88) 
Hicks, Kenneth B., 88-0238M (5,6/88) 
Hiles, Charles E., 88-0227M (7/88) 
H i l l , David, 87-0001M (9/88) 
Hinton, Larry L., 88-0323M (8/88) 
Hintz, Raymond, 88-0456M (9/88) 
Hissner-Graham, Shirley, 87-0166M (8/88) 
Hoff, Harley, 84-0032M (4/88) 
Hogan, Lester, 88-0405M (7/88) 
Hoisington, Dolores, 88-0507M (9/88) 
Hoke, Harold L., 84-0476M (2/88) 
Hollingsworth, Nettie, 88-0199M (5/88) 
Hoist, Albert S., 87-0530M (1/88) 
H o l s t i , Hugo L., 88-0365M (7//88) 

Name, WCB Number (Month/Year) 

Holt, Danny, 88-0060M (5/88) 
Holt, Danny, 88-0060M (8/88) 
Homsley, Robert, 88-0547M (9/88) 
Hornberger, Julia M., 85-0137M (2/88) 
Houk, Loren, 88-0479M (8,9/88) 
Howard, David, 88-0300M (5,8/88) 
Howard, James E., 87-0747M (7/88) 
Howell, Donald, 88-0357M (8/88) 
Howell, James, 88-0441M (8/88) 
Howlan, Larry E., 87-0221M (9/88) 
Hoyle, Fred L., 88-0301M (8/88) 
Hunter, Harry L., 88-0398M (7/88) 
Hunter, John H., 88-0139M (4/88) 
Hutcheson, Orvilla J., 88-0274M (7/88) 
Hylton, Bobby G., 87-703M (2/88) 
Imbler, George L., 88-0127M (4/88) 
Imbler, George, 88-0553M (9/88) 
Isaacs, Minnie, 88-0237M (5/88) 
Jackson, Eugene, 83-0153M (1/88) 
Jackson, Hilda, 88-0011M (1/88) 
Jackson, Howard, 87-0656M (1/88) 
Jacobs, Jim G., 88-0192M (5,5,6/88) 
Janzen, Clarence, 87-0649M (2/88) 
Jeffers, Donald W., 88-0355M (8/88) 
Jennings, Jeffrey, 88-0530M (9/88) 
Jensen, Leonard J., 86-0694M (3,5/88) 
Jensen, Terry D., 88-0554M (9/88) 
Jesperson, Diane, 88-0204M (5/88) 
Johnson, Charles E., 86-0457M (9/88) 
Johnson, Daryl, 88-0267M (5/88) 
Johnson, Robert H., 87-0758M (2/88) 
Johnson, Robert, 88-0177M (9/88) 
Johnson, Susanne, 88-0112M (4/88) 
Jones, Roy L., 88-0205M (5/88) 
Jones, Steven R., 87-0726M (1/88) 
Jones, Tim, 88-0179M (4/88) 
Joseph, Elaine, 87-0740M (5/88) 
Joy, Patrici a , 88-0198M (5/88) 
Jurgensmeier, Ada, 87-0020M (8/88) 
Keen, Gwendolyn, 88-0498M (9/88) 
Kellison, Dolores, 88-0024M (2/88) 
Kellogg, Lawrence L., 86-0607M (6,7/88) 
Kelly, David D., 88-0143M (4/88) 
Kelly, John R., 87-0679M (5/88) 
Kendall, Geraldine Y., 87-0375M (7/88) 
Kendall, Ronald, 88-0347M (6/88) 
Kennedy, Kenneth, 88-0240M (5/88) 
Kent, Hazel, 87-0572M (3/88) 
Ketchum, Harry, 88-0500M (8/88) 
Ketchum, Myron H., 87-0757M (1/88) 
Kibbey, Ralph, 88-0239M (5/88) 
Kindred, Ethel L., 88-0348M (9/88) 
Kleger, John P., 88-0063M (3/88) 
Knapp, Barbara, 88-0362M (8/88) 
Knowland, Laurey J., 87-0761M (2/88) 
Knowlson, James C, 88-0271M (5/88) 
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Knox, Carole J., 88-0461M (8/88) 
Koopman, Kerry [_., 88-0537M (9/88) 
Korhonen, Robert, 87-0595M (2/88) 
Kosanke, Luc i l l e V., 88-0465M (8/88) 
Kosel, Lucie Mae, 88-0532M (9/88) 
Kretschmer, Patrick L., 88-0210M (5/88) 
Lacey, David C, 88-0451M (9/88) 
Lacy, Lois A., 88-0049M (2/88) 
Lakey, John, 87-0399M (7/88) 
Lamarra, Laura M., 88-0457M (9/88) 
Lane, Cameron, 87-0748M (6/88) 
Lang, Terry, 88-0211M (5/88) 
Langston, Bradley, 88-0201M (5/88) 
Larose, Betty, 88-0315M (6/88) 
Larsen, Frank E., 86-0686M (6/88) 
Lathrop, Daniel, 88-0050M (2/88) 
Laurens, Larry, 88-0513M (9/88) 
Laurila, Jeanette, 88-0352M (9/88) 
Lauritsen, Kerry L., 86-0570M etc. (3/88) 
Ledoux, Martin, 87-0731M (1,4/88) 
Lee, Brian David, 88-0366M (8/88) 
Lee, Pa t r i c i a , 88-0075M (4/88) 
Lee, Terry G., 87-0453M (7/88) 
Lehrmann, James, 88-0259M (5/88) 
Lemar, Ruby, 88-0253M (5/88) 
Lenhart, Guy A., 88-0468M (8/88) 
Lenocker, Paul, 87-0624M (7/88) 
Leonetti, Gregg, 88-0232M (8/88) 
LeValley, Richard, 88-0346M (9/88) 
Lewis, Wilbur A., 87-0540M (1/88) 
Li b e l , Stanley R., 88-0230M (7/88) 
Linton, Gregg, 88-0196M (5/88) 
Liverman, Jack, 88-0490M (8/88) 
Lloyd, John, 87-0446M (7/88) 
Lockwood, Betty C, 88-0021M (2/88) 
Logsdon, E.V., Jr., 88-0131M (4/88) 
Lomas, Michael H., 87-0319M (3,4/88) 
Louvring, Gordon E., 87-0343M (1/88) 
Lovan, Herman, 87-0546M (9/88) 
Lovell, Robert P., 88-0124M (4/88) 
Lovenburg, Floyd, 88-0354M (9/88) 
Lowther, Jeff W., 88-0475M (8/88) 
Lutes, Stephen G., 87-0201M (1/88) 
Luyet, Michael, 86-0086M (2/88) 
Lynch, Raymond D., 88-0203M (5/88) 
Madsen, Melvin K., 88-0455M (9/88) 
Malar, Shirley E., 88-0392M (9/88) 
Mangun-Wolverton, Beverly, 88-0147M (5/88) 
Mansker, Howard, 88-0266M (5/88) 
Mansker, Melba S., 87-0612M (1/88) 
Maplesden, Amos A., 88-0269M (5/88) 
Marsh, Donald, 88-0538M (9/88) 
Marsh, Michael L., 88-0015M (2/88) 
Marsh, Michael L., 88-0384M (8/88) 
Marshall, Raymond, 88-0047M (2/88) 
Marston, Ron, 88-0074M (3/88) 

Name, WCB Number (Month/Year) 

Martin, David, 84-0207M (7/88) 
Martin, Jack W., 88-0148M (4/88) 
Martinez, Donnie, 88-0307M (7/88) 
Mason, Carl D., 88-0397M (7/88) 
May, George R., 87-0136M (5/88) 
May, James R., 88-0343M (7/88) 
McAdams, Valdean, Jr., 88-0283M (5/88) 
McAlister, J.D., 88-0218M (5/88) 
McBride, Roxanne, 88-0385M (7/88) 
McCann, Herbert I . , 88-0010M (1/88) 
McConnell, Roy G., 88-0444M (9/88) 
McCord, F l i n t L., 88-0051M (2/88) 
McDaniel, William J., 88-0299M (6/88) 
McDarment, Dorotha L., 87-0741M (5/88) 
McGuire, Marc W., 87-0759M (1/88) 
McKenzie, George J., 88-0236M (5/88) 
McKinstry, Karri, 88-0223M (5/88) 
McMahan, Claude A., 88-0123M (4/88) 
McMillan, James, 88-0524M (9/88) 
McMillan, Patrick D., 88-0424M (7/88) 
McMullen, John M., 88-0216M (6/88) 
McQueen, Michael, 88-0431M (9/88) 
Medlock, J a r l i n , 88-0409M (9/88) 
Mercier, Darrel L., 87-0179M (8/88) 
M i l l e r , Barbara, 88-0549M (9/88) 
M i l l e r , Bernard, 88-0032M (4/88) 
M i l l e r , David R., 87-0204M (3,6/88) 
M i l l e r , George I r v i n g , 87-0217M (4/88) 
M i l l e r , Merle, 88-0022M (1/88) 
M i l l e r , Thomas, 88-0540M (9/88) 
Montes, Antonio, 88-0242M (5/88) 
Montgomery, Robert L., 88-0172M (5/88) 
Moon, Jerry D., 88-0102M (4/88) 
Moore, Alan, 88-0286M (7/88) 
Moore, Judith A., 86-0332M (6/88) 
Morehead, James, 88-0073M (3/88) 
Morgan, Linda, 88-0030M (2/88) 
Morrison, Michael, 88-0495M (9/88) 
Morrow, Steven, 88-0434M (8/88) 
Morton, William E., 85-0022M (9/88) 
Mossman, Leslie W., 86-0326M (5/88) 
Mudrow, Robert, 88-0555M (9/88) 
Muir, Nelson, 88-0302M (9/88) 
Mullen, Gary L., 87-0481M (5/88) 
Mullen, Lois E., 88-0309M (8/88) 
Munson, Karen, 88-0284M (6/88) 
Myers, Carl, 88-0436M (8/88) 
Nelson, Juanita R., 88-0322M (9/88) 
Nelson, Michael L., 88-0508M (9/88) 
Netherton, Margaret, 88-0570M (9/88) 
Neuman, William, 88-0401M (7/88) 
Newingham, Donald, 88-0291M (5/88) 
Newton, Jack A., 86-0061M (1/88) 
Nichols, Steven, 87-0734M (1/88) 
Nicks, Edward J., 88-0364M (7/88) 
Niemann, David, 87-0095M (5/88) 

-1543-



OWN MOTION JURISDICTION 1988 

Name, WCB Number (Month/Year) 

Noah, Donald K., 88-0442M (7/88) 
Noel, C a r r o l l , 88-0437M (9/88) 
Noggle, Richard, 87-0073M (2/88) 
Norrander, Ralph, 88-0394M (7/88) 
Northrup, Frank, 88-0079M (2/88) 
Nugent, Carole, 88-0229M (7,8/88) 
Nylen, Lyman M., 88-0542M (9/88) 
Oakes, Reeford, 88-0069M (2/88) 
Ochsner, Ronald E., 88-0224M (7/88) 
Oland, Delmar G., 87-0037M (4/88) 
Olson, Robert 0., 85-0297M (1/88) 
Oran, Sheila, 88-0277M (7/88) 
Osborne, Leonard L., 88-0487M (9/88) 
Owens, James, 88-0367M (9/88) 
Parker, George W., 88-0514M (9/88) 
Parks, Robert, 88-0191M (5/88) 
Parr, Chester, 88-0292M (6/88) 
Paulus, Steve M., 87-0583M (7/88) 
Payne, Thelma, 88-0506M (9/88) 
Pepper, Wanda, 88-0133M (6/88) 
Pero, Dan L., 88-0469M (8/88) 
Pershall, James, 88-0013M (1,2/88) 
Peterson, Charles F., 88-0496M (8/88) 
Petrie, Terry A., 86-0096M (2,5/88) 
Phibbs, Rena E., 88-0076M (4/88) 
P h i l i p p i , Wesley I . , 87-0410M (6/88) 
P i e r i , John, 88-0275M (6/88) 
Piper, Daniel, 88-0316M (7/88) 
Pitzer, Diana J., 86-0665M (9/88) 
Poague, Robert, 88-0129M (7,8/88) 
Pol a, Barry, 88-0404M (8/88) 
Potts, Clarence, 87-0469M (1/88) 
Powell, Edgar, 85-0656M etc. (2,3/88) 
Powell, James H., 87-0045M (1/88) 
Powers, Roland, 88-0247M (7//88) 
Prince, Ashley, 88-0341M (6/88) 
P r u i t t , W i l l i e , 88-0025M (1/88) 
Quinlan, Karen M., 87-0492M (6/88) 
Rapoza, Robert K., 88-0084M (3/88) 
Rauschert, John L., 87-0357M (1,2/88) 
Ray, Robert A., 88-0184M (5,8/88) 
Reason, Lynett, 87-0765M (4/88) 
Reese, Georgia L., 87-0646M (1,7/88) 
Reynolds, Becky J., 87-0427M (1/88) 
Rice, Richard L., 88-0255M (5/88) 
Richards, Stanley L., 87-0210M (5,9/88) 
Richardson, P h y l l i s , 88-0471M (8/88) 
Rickard, Ruth A., 88-0126M (4/88) 
Ricksgers, Gary H., 88-0454M (8/88) 
Riggs, Wilbur, 88-0150M (4/88) 
Riley, John B., Sr., 87-0751M (1,6/88) 
Roberts, Donald L., 87-0621M (1/88) 
Roberts, George E., 88-0006M (3/88) 
Rodriguez, Jesus, 88-0535M (9/88) 
Rogers, Brian, 87-0010M (3/88) 
Rogers, Walter Earl, 88-C141M (5/88) 

Name, WCB Number (Month/Year) 

Roppe, Arthur D., 85-0106M (8/88) 
fe, imn ft- mm \vm 
Ross, Pat r i c i a , 88-0118M (4,9/88) 
Rowan, John T., 86-0413M (2/88) 
Ruff, Jerry, 88-0492M (9/88) 
Rundle, Bradford, 88-0296M (7/88) 
Rutherford, James W., 88-0473M (8/88) 
Samuelson, Glenda, 88-0092M (5/88) 
Sanders, Rene, 88-0155M (7/88) 
Sanford, Dolly A., 88-0169M (4/88) 
S a t t e r f i e l d , Fred, 88-0447M (8/88) 
Sausa, Olegorio, 88-0340M (8/88) 
Schafer, Franklin M., 87-0523M (1/88) 
Schauss, Robert L., 88-0421M (7/88) 
Sch i l l e r , John, 87-0257M (1/88) 
Schmitt, Wendell J., 88-0510M (9/88) 
Schuster, Danny, 88-0350M (6/88) 
Sears, Ardith DeJong, 87-0101M (8/88) 
Self, Ira D., 86-0242M (5,8/88) 
Sharp, Gordon, 88-0484M (9/88) 
Shine, Donn, 88-0012M (6/88) 
Shine, Patrick J., 88-0289M (5/88) 
Shingledecker, Irma L., 86-0359M (1/88) 
Shipman, O r v i l l e D., 87-0680M (3/88) 
Shockley, Dorothy, 88-0375M (9/88) 
Short, Kenneth, 86-0387M (1/88) 
Shumaker, Glenn, 88-0128M (4/88) 
Smith, Alice L., 88-0378M (8/88) 
Smith, Betty J., 88-0290M (6/88) 
Smith, Carole, 88-0151M (8/88) 
Smith, David A., 88-0160M (4/88) 
Smith, David R., 88-0002M (1/88) 
Smith, Edward G., 88-0381M (7/88) 
Smith, Julie A., 88-0433M (8/88) 
Smith, Leland, Jr., 87-0418M (8/88) 
Snyder, James F., 88-0162M (4/88) 
Souza, Joseph, 88-0029M (2/88) 
Spencer, Mary I . , 88-0042M (4/88) 
Springer, Terry, 87-0554M (8/88) 
Steen, Donald R., 86-0537M (4/88) 
Stephens, John R., 86-0019M (3/88) 
Stevens, Mike, 88-0415M (8/88) 
Stewart, Albert F., 88-0213M (5/88) 
Stewart, Craig, 87-0421M (8/88) 
Stockebrand, Keith, 88-0432M (7/88) 
Stoltenburg, Roy R., 88-0154M (5/88) 
Stone, Jim L., 88-0008M (2/88) 
Storms, Lenora, 88-0331M (7/88) 
Strauss, Steven J., 88-0219M (5/88) 
S t r i e f e l , Richard, 88-0423M (7/88) 
Swartout, Sara I . , 87-0652M (5/88) 
Swartwout, Sara, 88-0426M (8,9/88) 
Sweet, Gary, 88-0202M (5/88) 
Swenson, Mildred, 88-0516M (9/88) 
Swindler, James, 88-0156M (4,5/88) 
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Tamerius, Gordon, 87-0650M (1/88) 
Tanner, Linda, 88-0136M (7/88) 
Taskinen, Richard J., 88-0086M (3/88) 
Taylor, Doris A., 88-0491M (8/88) 
Taylor, Wesley, 88-0349M (7/88) 
Taylor, Wesley, 88-0349M (9/88) 
Terry, Judith A., 86-0634M (9/88) 
Thayer, Alvin, 88-0009M (2/88) 
Thi s s e l l , John 0., 88-0035M (2/88) 
Thomas, Candy V., 87-0203M (3/88) 
Thompson, Donald R., 88-0482M (9/88) 
Thompson, Mary E., 88-0515M (9/88) 
Thompson, Sam, Jr., 85-0516M (4/88) 
Thompson, Vivian, 88-0324M (7/88) 
Tichenor, Dale L., 88-0183M (6/88) 
T i n d a l l , James, 88-0095M (4,6/88) 
Tindle, Nina, 88-0389M (7/88) 
Todd, Sam, 88-0356M (9/88) 
Toman, St e l l a , 88-0068M (2/88) 
Tompkins, Theodore, 87-0602M (1/88) 
Towns, Jerry, 88-0157M (4/88) 
Townsend, Randy L., 88-0217M (5/88) 
Tribur, Harold, 85-0493M (5/88) 
Trollope, Stephen, 88-0146M (7/88) 
Tunnel!, Marsha, 88-0305M (5/88) 
Underhill, Thelma L., 88-0087M (6/88) 
Underbill, Thelma, 88-0486M (8/88) 
Valle, Isaias, 87-0477M (5/88) 
Vandehey, Kim M., 88-0256M (5/88) 
Vanderzanden, Eleanor, 88-0276M (9/88) 
Vargas, Ricardo, 88-0268M (5/88) 
Wade-Wilson, Teresa, 88-0254M (6/88) 
Wagenius, Ann, 88-0244M (6/88) 
Walker, Edward, 85-0397M (1/88) 
Wall, Barbara, 88-0499M (9/88) 
Warner, Jim N., 87-0002M (2/88) 
Warner, Ronald L., 86-0255M (8/88) 
Warren, Deroyn P., 88-0400M (7/88) 
Weaver, Stephen L., 88-0443M (7/88) 
Webb, Andy, 88-0144M (4,5/88) 
Weiler, Fred, 88-0263M (8/88) 
Wells, Earl, 88-0107M (3/88) 
Wendling, Rodney, 88-0396M (7/88) 
Werner, Diane, 88-0164M (4/88) 
West, Wilbur, 88-0565M (9/88) 
Wheatley, Roy T., 86-0349M (4,5/88) 
Wheeler, Harriette, 88-0046M (2/88) 
White, Frank R., 87-0698M (1/88) 
Whitethorn, Rick, 88-0142M (4/88) 
Wilburn, James, 88-0153M (4/88) 
Wild, Karl, 87-0411M (1,2,2/88) 
Williams, Gary E., 87-0749M (1/88) 
Williams, Glenn M., 88-0090M (3/88) 
Williams, Glenn, 88-0363M (7/88) 
Williams, Robert H., 87-0730M (3/88) 
Williamson, Walter, 88-0226M (5/88) 

Name, WCB Number (Month/Year) 

Wilson, Suzanne, 87-0393M (1/88) 
Wilson, Vaughn, 88-0511M (9/88) 
Wincer, Donald S., 86-0406M (7,8/88) 
Winningham, Brett, 88-0467M (8/88) 
Winter, Michael, 88-0040M (2/88) 
Wolf, Paul, 88-0111M (4/88) 
Woltersdorf, Guenter, 88-0509M (9/88) 
Woodman, Donald E., 88-0110M (4/88) 
Woodruff, Ellanora, 87-0307M (5/88) 
Woods, Deborah, 88-0104M (7/88) 
Wooldridge, Michael, 87-0577M (4/88) 
Wright, B i l l M., 88-0280M (6/88) 
Wright, Donald C, 86-0572M (7/88) 
Wright, James, 88-0371M (7/88) 
Wright, Susan K., 87-0415M (5/88) 
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Ackerman, Roger J. (84-07497) 873 
Adair, Royce D. (86-09629) 479 
Adams, James W. (WCB 84-10811; CA A41735) 624 
Aguiar, Marco (84-05596) 3,85 
Ann, Jong J. (WCB 85-00438; CA A44113) 1312 
Akerson, Robert L. (85-14555 & 86-11545) 12,129 
Alatalo, Carl (86-16504) 899 
Alcala, Pedro G. (86-05800) 26 
Aleshire, Jeanette M. (86-11759) 73,98,326 
Allen-Adams, Arlene B. (86-00799) 115 
Amstad, Loretta (86-02367) 1001 
Apodaca, Ricardo (88-0297M) 532 
Arciga, Jose L. (86-13690) 73 
Argonaut Insurance (WCD 86-03387; CA A43764) 268 
Armstrong, Robert D. (WCB 86-02776; CA A45124) 616 
Arnold (CA A39775) 244 
Avalos, Antonio S. (WCB 84-04390; CA A40155) 264 
Babbitt, Danny L. (88-0187M) 455 
Bachelda, James V. (87-11364) 1138 
Bagwell, Susan A. (87-0424M) 99,1062 
Bailey, Claude (88-0158M) 767 
Baldwin, Phyllis (87-08150) 1085 
Bannester, Jessica G. (CV-88003)----—400 
Barber, Vivian (88-0209M) 768 
Barnett, Charles V. (87-14849) 401 
Barresse, Andrew W. (86-02826) 93 
Bass, George F. (87-0632M) 437 
Battaglia, Frank E. (87-17060) 842 
Beaman, Linda S. (86-06892) 8 
Beard, Linda L. (86-00068; CA A45095) 1337 
Beasley, Esther C. (85-06921) 70 
Beaty, Robert J. (84-0198M) 35 
Beaulieu, Joseph B. (86-06544 & 86-12522) 1199 
Beavers, Clyde (87-0012M, 87-0013M & 87-0014M) 64 
Beebe, Roy D. (86-11931) 539 
B e l l , Forrest (88-0320M) 509 
Bembry, Gloria A. (84-10824) 1076 
Bement, John H. (87-145570) 437 
Bennett, Dale R. (87-09834) 843,968 
Benninger, John W. (86-12595; CA A46237) 1427 
Benson, Toria S. (855-14056 & 84-01712) 580,1308 
Berdot, Thomas J. (85-07225) 772 
Bergmann, Daniel J. (87-0737M) 325 
Berliner, Dennis (WCB 85-12191; CA A43382) 629,1384 
B i l l i c k , Robert D. (88-00743) 1041 
Billups, Terry L. (86-13726) 403 
Bishop, Thomas E. (85-05791) 11 
Blacknall (CA A43239) 234 
Blakeley, Margaret F. (WCB 84-02190; CA A40273) 271 
Blumhagen (CA A39129) 1331 
Bochart, Lester W. (85-04847) 470 
Boehland, Gregory D. (87-08237 & 87-07488) 555 
Bond, Donald P. (TP-88001) 361,480 
Borgelt, Elaine M. (TP-88002) 108 
Bowman, Denise M. (87-18040) 363 
Bradley, Carl R. (86-17149 & 86-14461) 406,903 
Branham, Sandra (85-15457 & 86-02091) 1267 
Branson, Mary E. (87-01194) 1004 
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Breeden, Luann M. (87-09362) 407,510 
Breymier, D a r r e l l E. (86-11667) 1164 
Bristow, Deane G. (86-12484) 26 
B r i t t , S h i r l e y A. (86-05940) 44 
Brogan, V i r g i l (86-12575) 67 
Brotherson, Royd C. (87-16806) 594 
Brown, Barbara J. (85-15686) 25 
Brown, C u r t i s (86-04530) 389 
Brown, Earl M. (86-00251) 15,129 
Brown, F r a n k l i n (86-08044) 87,786 
Brown, James M. (88-0173M) 458 
Brown, Roger T. (87-0130M) 772,773 
Brown, S h i r l e y M. (85-12591) 879 
Brummett, Bryce D. (86-06567)-- 99 
Bruner, Michael D. (88-0065M) 74 
Buckle, J e r r y V. (86-00040) 74 
Burns, Robert D. (86-12488) 397,610,1139 
Burruss, Margrette M. (88-0098M) 365 
Burton, Jack (87-0674M) 64 
B u t t e r f i e l d , Joseph L. (86-16247) 1276 
Buzard, Leon C. (84-09887 & 85-05168) 595 
Ca l v i n , L e s l i e D. (CV-88001) 765 
Campos, Maria (87-08331) 408 
Carpenter, Greg (87-12941) 100,349 
Carpenter, P h i l l i p (86-03489) 788 
Carranza, Joan M. (87-12201) 773 
C a r r o l l , Linda L. (87-17793)- 471,1095 
Carter, James R. (86-17612 & 86-06201) 1141 
C a s t i l l e j a , V i c t o r i o R. (84-00697 & 84-05900; CA A41822) 1346 
Cave (Jackson), Sharon L. (86-08980) 39 
C e l l e r i n i , Vincent M. (87-14640) — - 1098 
Chambers, Leonard A. (87-03511) 117,610,969 
Chambers, Steve (88-0222M) 467 
Chappelle, V i r g i l A. (86-18098) 976 
Chavez (CA A43559) — 1406 
Chemnitzer, Dennis L.: (86-13136) 409 
Chi l d e r s , Earl F. (85-14969) 481 
Chrisman, Merle M. (86-10173) 789 
Clarke, Dorotha M. (TP-88009) 1125 
Clarke, Gene M. (WCB 85-14249 & 85-07940; CA A43590) 1428 
Coen, Gale E. (87-06839) 556 
Coffman, Lee R. (87-14199) 1109 
Cole, Dick A. (TP-88012) 1021 
C o l l i n s , Sanford E. (87-06676) 128 
Conderoga Supply Co. (Employer) 1100 
Connell, Jan (88-0078M) 325 
Converse, Arlene (87-0764M) 1109 
Cook (CA A38782; SC S34626) 1447 
Cooper, James A. (TP-87022) 1201 
Cooper, Robert W. (87-12403 & 87-07354) 486 
Corbin, Dave Wendell (88-0052M) 510 
Cordery, B i l l i e J. (87-03392 & 87-03393) 792 
Cowart, Leon E. (84-02070) 22 
Cox, Vickie L. (85-13911) 904 
Crow, Richard W. (86-17307) 905 
Cruchelow, Timothy H. (86-06981 & 86-06982)-—-—411,511 
Cruickshank, James G. (87-07939) -539 
Crumley, Edward T. (WCB 85-12902; CA A44774) 1395 
Gulp, Vernon D., J r . (87-13958) 846 
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Daly, Richard A. (86-12374) 907 
Damis, Vlassios (WCB 85-06061; CA A42156) 241 
Daniels, Janet R. (TP-88003) 488 
David (86-09206) 72 
Davidson, Cathey M. (86-17404 & 86-08865)——-596,883 
Davis, Carol (85-00169 & 86-10997) 35,129,130,909 
Davis, Delbert G. (86-09371) 390 
Davis, Desi R. (87-08233) 540 
Davis, Dewey (88-0058M) 349 
Davis, Wallace J. (87-0744M) 588 
Davis, William D. (WCB 86-06476; CA A44676) 649 
Dawkins, Roland L. (WCB 85-11265; CA A43907) 1349 
Daza, Cha r l o t t e J. (86-10179) 1206 
Daza, Cha r l o t t e J. (86-10179) 4 
Dean, Daren H. (86-08300) 95 
Delanoy, Conrad, J r . (88-0106M) 348 
DeMarco, Steven M. (85-01456) 100 
Denny, Carol (85-15708) 101 
Desrnarais, Cecile R. (87-18580) 365 
Desrnarais, Dennis J. (87-05998) 1008 
DeSylvia, Thomas E. (WCB 84-13344 e t c . ; CA A41813) 660 
Di e t z , Dewey L. (88-0101M)- — — 3 4 8 
Dillman, Paul E. (87-08543, 86-14301 & 87-08542) 489 
Doak, Wade A. (86-09423) 95 
Doggett, Kenneth M. (88-0038M) 354 
Dokey, Stephen L. (83-11194; CA A42841) 1341 
Donaldson, Robin 0. (87-07005) 429 
Doringer, Lorraine (88-0121M) 351 
Douglass, Craig P. (87-05457, 87-01491 & 87-05027) 1143 
Dragt, Toni A. (86-06588 & 86-05442) 29 
Duffy, P a t r i c k (86-08009) 118 
Dumas, Marian S. (86-08169) 109 
Dunbar, A r l o W. (TP-87017) 366,491 
Dunn, Sharon M. (WCB 84-13386; CA A39337; SC S34836) -700 
Duran, Francisca A. (85-03909 & 85-06267) 38 
Easley, Jack D. (87-08913) 775 
Ebbert, Robert G. (87-04189) 67 
Eckles, Frank R. (Employer) (CA A35776; SC S32710) 1462 
Eckstein, V i r g i l M. (86-10546) 12 
Eddy, Donn (86-11859) 524 
Edens, Glen L. (84-07667, 82-09893 et c . ) 326 
Eder, Jane (WCB 85-09171; CA A42239) 259 
E l i c k e r , John T. (TP-87031) — — 6 8 , 4 1 3 
Ellena, Anthony D. (85-00709) 72,101 
E l l i o t t , Delbert E. (86-09385) 910 
E l l i s , John D. (WCB 85-03981; CA A43948) 1442 
E l l i s , Joyce A. (86-07849) 119 
Enriquez, F e l i z (WCB 85-04350; CA A44220) 1319 
Erck, Ernest F. (86-05134) 49 
Erickson, Deborah S. (86-15003) 599 
Erickson, Jessie (87-00435) 438 
Erickson, Terry J. (86-13441) 75 
Ersland, Jacqueline J. (87-01320 & 86-01266) 915 
Evans, Hubert E. (87-00647) 121 
Eyler, Betty J. (86-18034) 977 
Farley, Douglas L. (86-09282) 30 
Farmer, Floyd W. (86-00949) 1209 
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F a z z o l a r i , Tony (WCB 85-16090; CA A45497) 1350,1434 
F e i c k e r t , Traci D. (86-11496) 883 
Fenton, Emma J. (84-02176) 45 
F i l l m o r e , Dwight E. (87-13806 & 87-16609) 794 
Finch, L o r i G. (WCB 83-03809 e t c . ; CA A42313) 1435 
Findlay, Lela K. (WCB 85-08074; CA A42967) 1380 
Fi r k u s , Larry A. (86-16103, 86-08043 & 86-08042) 1212 
Fischer, Richard (86-04217) 75 
Fisher, Carol A. (87-15218 & 87-12543) 458,610,847 
Fisher, Deryl E. (83-01466) 101 
Fisher, Lloyd 0. (85-13310; CA A42977) 1353 
F i t z g e r a l d , Gayle L. (87-0471M) 127 
F l i c k i n g e r , Buddy A. (86-18024) 543,784 
F l i n t , David C. (86-08398) 558 
F l o r y , P a t r i c i a G. (86-04802) 1278 
Foster, Deryle E. (86-10776 & 86-10775) 847 
Foster, J e r r y F. (WCB 84-11283 e t c . ; CA A43398) 622 
Francis, J e f f r e y L. (86-12078) 561 
Frank, Leroy (88-0059M) 70 
Fr a z i e r , Charmaine A. (85-07844; CA A43670) 1339 
F r i b e r g , Sandra M. (85-13618) 919 
Fromrne, Cherryl Ann (WCB 85-10042; CA A42360) 255 
Gabbard, Larry R. (87-07454 & 86-13512) 414,491 
Gaines, Rodger L. (86-08172 & 86-08173) 94 
Garcia, Celia (85-07123) 1214 
Garcia-Maciel, Manuel (86-07831, 86-07830 etc.) 797 
Garoutte, Howard ( 8 6 - 0 5 6 3 M ) — — 7 6 
G a r r e l t s , Ralph H. (87-17585) 511,896 
Garrido, Florencio M. (86-09270 & 86-17115) 1145 
Gates, David E. (86-14351) -798 
Gates, Robert (86-0197M) 777 
Geddes, Donald E. (WCB 83-11452 e t c . ; CA A42025) 276 
Geimer, Mark S. (86-09965) 985 
Genise, David F. (86-01658) 885 
Gentry, A l i c e M. (88-0195M) 447 
George, Dorla R. (WCB 86-00300; CA A45380) 635 
Gibson, Douglas (87-0550M) 128 
G i l b e r t , Gary L. (86-14534) 562 
Gilmore, Pamela M. (86-07019) 851 
G i l v i n , Ernest G. (86-14688, 86-14689 & 86-14690) 1217 
Gipe, Lisa J. (86-13251, 86-13252 etc.) 1110 
Godaire, Raymond P. (86-16907) 564 
Gonzales, Santos (86-13314) 801 
Goodenough, E l b e r t i a (88-0193M) 359 
Gordon, William C. (87-01952) 577 
Gornick, Judy J. (WCB 86-00831; CA A43930) 1389 
Granby, Jack T. (WCB 85-16108; CA A 4 2 7 5 2 ) — — 
Graves, Kenneth J. (86-17021) 1170 
G r e e n s l i t t , Dallas H. (86-13426 & 86-11726) 1038 
G r e e n s l i t t , Martin (WCB 82-00591; CA A41824; SC S34680) 683 
Gregory, Timothy W. (TP-87023) 45 
G r i f f i t h , Sherman V. (85-11244, 85-05496 & 85-08267) 121,610 
Grimes, David D. (85-00302) 1223 
Grocki, Peter M. (87-12390) 777 
Grover, Barton M. (WCB 85-14800 e t c . ; CA A43932) 631 
Guerrero, Ana M. (WCB 85-04520; CA A42870) 1376 
Guerrero, John B. (87-13424) 922 
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G u i l l , Margie M. (85-09065; CA A42368; SC S34681) 688 
G u l l a t t , Reta ( 8 8 - 0 3 7 0 M ) — — — 1 1 2 6 
Gwynn, William R. (WCB 84-11354; CA A38534) 638,972 
Hacke, Alva L. (86-14779, 87-11890 etc.) 1148 
Hagner, Douglas J. (87-03784) 987 
Haines, Evelyn G. (87-16280) 333 
Hale, G i l b e r t T. (85-12110 & 86-15750) 513 
Hales, A l l e n L. (86-10030 & 86-13682) 1112 
Halfmoon, Ramona K. (87-12383) 447 
Hamar, Sidney C. (86-17566) 334 
Hamel, El l e n L. (86-02446) 1226 
Hamel, Frank A. (86-14217) 418 
Hammons, Olen B. (88-0105M) 355 
Hanna, M. Rae (WCB 86-05727; CA A45886) 1314 
Hansen, John C. (86-13107) 1173 
Hansen, Ronald G. (WCB 83-03734 e t c . ; CA A41772) 250,472 
Harmon, Deborah K. (85-11803) 1024 
H a r r i s , Claude E. (87-16670) 335,611,803 
H a r r i s , F r a n k l i n A. (86-17125) 77 
Harrison, Thomas E. (85-03239 & 86-10283) 1279 
Har t l e y , John D. (86-17365) 327 
H a t l e l i , Bruce A. (85-02089, 85-04106 etc.) 38 
Hauck, Ronald (86-13154) 1026 
Hays, Karen L. (84-08586; CA A42910) 1416 
Headrick, John E. (TP-88013) 1153 
Healon, A l v i n D. (87-07078) 1156 
H e f f l e y , Marvin R. (87-04796) 391 
Heinecke, Dale R. (85-04756) 1063 
Henderson, Leonard (TP-87007) 31 
Henneberg, Walter D. (87-13896) 109,357 
Henshaw, Johnny L. (84-11637 & 84-11638) 468 
Herrera, David A. (87-13055) 853 
Herrera, Raul A. (86-15787 & 86-15786) 1281 
Herrod, Jeanette L. (87-08338) 368,491 
Hess, Theresa L. (86-13594) 25 
Higgins, P a t r i c k (86-0433M) 768 
H i l l i k e r , Irene (88-0097M) 464 
Hinton, Gil T. (87-00414 & 86-08265) 465 
Hobkirk, E l s i e L. (85-12353) 778,1309 
Hobkirk, E l s i e L. (87-04327) 4 
Hogan, Alva P. (86-09174) 565 
Howard, Rick W. (86-13575) 77 
Howell, Donald (88-0357M) 1166 
Hughes, Howard E. (WCB 84-12107; CA A39769; SC S34107) 29 
Hughes, Trudy E. (87-00429) 1286 
Hunsley, Harry N. (85-02203) 40,805,972 
Hunt, Howard J. (WCB 83-06115 & 83-06552; CA A42731) 1370 
Hunter, Gary (87-0735M) 58 
Hunter, Terry L. (84-13275; CA A39205)- 659 
Hutmacher, Carla J. (86-05955) 1011 
Hutton, Deborah A. (TP-87019) 34 
Huwa, Daniel (84-07911) 928 
Hyneman, Joseph R. (86-0592M) 784 
I n g a l l s , Richard R. (86-03202) 122,61V 
Jackson, Robert D. (85-08850) 51,95 
Jacobs, Elmer (86-07590) 807 
J a n i n i , Robert D. (87-11480)— 1127 
Janzen (CA A38634) 614 
Jebens, Peter G. (86-09843) 370 
J e f f r i e s , Ina M. (88-0314M) 769 
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Jelen, June (87-03457) -—1175 
Jenkins, Leonard V. (85-07550) 39 
Jennings, William L. (86-05601) 1286 
Jensen, Arthur (WCB # n/a) 1156 
J e w e l l , Mark W. (87-02616) 492 
Jewett, Paul (86-15653) 809 
Joers, Harry A. (86-16915 & 86-14634) 110,612,1157 
Johnsen, Merlyn G. (WCB 83-06970; CA A42318) 227,281 
Johnson, Chester (87-02828) 336 
Johnson, Diane L. (86-0320M) 80 
Johnson, J u l i e E. (87-13332) 419,515 
Johnson, Matthew W. (87-14136)— 393 
Johnson, Paul M. (87-09212) 532 
Johnson, Ramey S. (87-06194) 370 
Johnson, William B. (85-05078; CA A46395) 1405 
Johnston, Bryan W. (86-01069) 58 
Johnston, Roy M. (WCB 85-13546; CA A46152) 1369 
Kalakay, Denise A. (86-08667; CA A46467) 1426 
K e l l e r , Edwin L. (87-09000) 351 
Kelley (nee Van Gorder), Sharon E. (86-01948 etc.) 811 
Kelley, Edward J. (86-03841) 114 
K e l l y , Charla J. (87-15241) 337 
Kendall, Geraldine Y. (86-16940 & 86-12256) 898,1309 
Kentner, Yvonnda M. (86-09790) 43 
Kephart, Archie F. (WCB 81-0173M; CA A43061) 633 
Keuscher, Anita L. (86-06175) 398 
K i l b u r n , James C. (87-07439) 814 
Kimsey, Harold C. (86-06815) 1079 
Kleger, John P. (87-04131) 96,345 
K l e i n , Tracy (87-0704M) 352 
Knapp, Edgar Jason (CV-87009) 433 
Knight, Dennis (88-0425M) 988 
K o l l n , Peter (88-03244) 1158 
K r a j a c i c , Steve (WCB 84-02476; CA A37693) 632 
Krauche, Paul H. (86-05512) 932 
Krause, Joanne C. (WCB 86-05815; CA A42526) 239,1320 
Kunkler, Donald J. (87-01470 & 86-16858) 421 
Kuntar, Maria (88-0298M) 785 
Kyle, Jack K. (87-05239) 1230 
L a f f i n , Forrest A. (84-07454 & 82-01857) 1027 
Lancaster, Gene L. (86-07633) 979 
Lane, Beverly ( 8 8 - 0 2 2 1 M ) — — 4 6 6 
Lane, Forest M. (84-00603, 85-05722 & 86-03548) 338 
Lankford, Ellen (83-11629; CA A37173) 1418 
Lawson, Joe (83-11960) 1043 
L e a v i t t , Lance E. (87-18345) 393 
Legarde, A l f r e d (87-16857) 371 
Lejeune, Theodule, J r . (86-12737) 102,493 
Lenocker, Paul (87-0624M) 352,769 
Liacos, Leon V. (TP-87030) 102,339 
Link, Terry L. (86-01751)- 17,130 
Linn, Lucy (85-07139)— 1232 
L i t t l e , Steven S. (87-00081 & 87-04234) 1128 
Lloyd, Harlene A. (86-05744) 92 
Loiseau, M a r i e t t a A. (87-03169 & 86-05145)- 1234 
Lopes, Tomas M. ( 8 6 - 1 5 2 3 7 ) - — — 1 0 6 
Louden, Samuel R. (87-06176) 816 
Lowery, Ronald E. (88-0070M) 94 
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L u b i t z , Steven B. (TP-88005) 450 
Lucas, Edward D. (WCB 85-08631; CA A45786) 1336 
Luckman, Rockne (85-12369 & 86-04809) 80,130,328 
Luna, Richard A. (87-03680) 430,516 
Lund, Kathryn E. (84-13179 & 85-13116) 342 
Lyday, Ronald M. (86-06814) 114 
Ma c a i t i s , Wilma F. (87-06841) 373 
Mack, Sharon E. (86-00840) 1290 
Mann, Marshall R. (WCB 86-06228 & 86-08885; CA A44301) 1366 
Manning, Martin (87-14815 & 87-13538) 374 
Marchbanks (CA A43926) 1316 
Marekk James E. (WCB 85-09772; CA A42804) 1360 
Marsh, Kevin (86-17490) 934 
Marston, Paul M. (86-02370 & 86-07148) 868 
M a r t i n , Angeline C. (87-00076) 432 
M a r t i n , Elson (88-0152M) 439 
Martinez, Maria (85-04637, 86-04133 & 86-05155) 59 
Martinez, Maria (87-02506, 87-01443 & 87-17747) 57 
Matheny, P h i l l i p D. (87-13824, 87-15799 & 87-16038) 821 
Mathews, Garrie C. (86-10418) 1293 
Mathis, Jimmy (WCB 83-10182; CA A40761) 636 
Maxwell Construction (Employer) 1138 
Ma y f i e l d , John E. (88-0096M) 328 
McArthur, William L. (87-01260) 1160 
McBroom, Thomas (TP-87029) 495,593,981 
McCommon, Roger D., Jr:* (85-11207 & 85-13700) 1100 
McCoy, Steve D. (88-0125M) 329 
McCullough, A.G. (WCB 85-02415; CA A43561) 1373 
McDonald, Frankie L. (87-10673)— 440,612 
McFarland, Mary (WCB83-06254 e t c . ; CA A40544) 236 
McGhee, William W. (87-0079M) 457 
M c G i l l , C l i n t o n S. (CA A44217) 647 
McKellips, Marcia M. (86-11056) 608 
McLain, Evelyn (88-00521) 1081 
McLain, Luther R. (88-0088M) 122 
McMichael, Jeanette M. (86-15422) 1131 
McMillan, Robert L. (87-05821)- 1241 
McMillan, Ruth B. (88-0233M) 508 
McNaught, Carol A. (88-0134M) -353 
McRorie, Michael K. (86-09646) 516 
Meek, Benjamin C. (86-10751) 888 
Melchor, S t e l l a L. (86-07742) 1066 
Mendoza, Maria C. (88-01994) 499 
Meuler, Douglas (88-00373) 989 
M i l l e r , J e r r y R. (87-06381 & 87-10549) 376 
M i l l e r , Lawrence W. (WCB 86-09172 & 86-09651; CA A46110) 1430 
M i l l e r , Russell (WCB 84-13597; CA A39349; SC S34840) 696 
M i l l e r , W i l l iam C. (86-01313) -1030 
M i l l s , Paula M. (87-06034) 500 
M i l l s , Wesley L. (TP-88008) 1032 
Mindt, Herbert D. (87-13295) 602 
Miner, Bertha J. ( 8 4 - 1 0 8 4 2 ) — - — 5 1 8 
Minor, Barbara J. (86-15430) 1246 
Minsker, Michael (88-0132M) 358 
Mischel, Henry L. (WCB 82-10262 e t c . ; CA A41734 et c . ) 231 
Misenhimer, Clarence W. (87-03439 & 86-09600) 343,395 
Moloney, Raymond D. (86-06170) 1033 
Moore (CA A41885) 653 
Moore, Richard A. (WCB 86-00561; CA A44104) 278,779 
Moore, Sarnie J. (85-02704) 545 
Moore, Wilma A. (WCB 86-06466; CA A44242) 1382 
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CLAIMANT INDEX 1988 

Claimant (WCB Number and/or Court Number) page(s) 
Moretz, P h y l l i s J. (86-13206 & 86-10214) 1035 
Morgan, Beverly C. (WCB 85-02708; CA A41812) 1249,1355 
Morgan, Michael (87-07167, 87-13050 & 87-15253) 378 
M o r r i s , George F. (87-03440 & 87-11137) 545,1309 
Morss, Agatha (88-0189M) 452 
Mortensen, Anton V. (87-05699) 1177 
Moustachetti, Marvin L. (87-04966)- 106,344 
Murk, Quinn J. (88-0272M) 520 
Murphy, Robert L. (86-06489) 423,442 
Neal Douglas Trucking (Employer) 1164 
Neal, Janelle I . (87-09194) —359 
Neeland, Robert S. (86-0154M, 86-0155M & 86-0156M) 52 
Neihart, Ward (WCB 85-13216; CA A42468) 628 
N e i l l , Merrick L. (87-12535) 425 
Nelson, A l l e n W. (86-15611 & 87-04121) 53 
Nelson, A l l e n W. (87-0515M) 55 
Nelson, Norma J. (86-12412) 936 
N e t t l e s , Alonza (86-14983) 1295 
Newkirk, Beverly (WCB 85-11733; CA A42695)- 620,984 
Newkirk, Ellena D. (87-0098M)— 872 
Newkirk, Ellena D. (87-02381)- 869 
Newman, Wayne L. (85-06437) 355 
Newton, James R. (86-09390) 938 
Nicholson (CA A40516; SC S34421) 693 
N i c k l e , Penny L. (87-09156) 378,501 
Nolan, William S. (WCB 85-12463; CA A41393) 228 
No r e l i u s , Frank E. (WCB 82-10763; CA A42417) 1378 
Norton, C o l l e t t e J. (86-11887) 990 
0'Leary, James (87-12542 & 87-12541) —1296 
0'Neil, Dan V. (87-11948) 531 
O'Reilly, Allasandra W. (87-17487, 87-17488 & 87-18557) 1180 
0'Riley, John B. (86-01486) 443 
Odam, Clarence W. (87-08441) -453 
Oleachea, George R. (85-05633) 5 
Olinghouse, Barbara D. (86-01750)— 20,130 
O l i v e r , Cynthia K. (87-19385) 466 
Ommert, P h i l i p M. ( 8 7 - 0 8 2 2 0 ) — — 5 2 8 
Orozco, Gabino 0. (WCB 85-10736; CA A46716) 1413 
Orwick, Dale L. (86-16031) 353 
Osborne, A l b e r t W. (86-12420) 889 
Oseguera, A l i c i a (86-17204) 98 
Overbey, Kathleen A. (WCB 86-05492; CA A42980) 1439 
Owens, Kenneth (TP-87016)- 1049 
Owsley (Karbonski), Sheila C. (WCB 85-13054; CA A44758) -1321 
Ozment, Bonnie L. (87-0713M) 770 
Packard, Carol (87-12755) —1036 
Packard, Dorothy L. (86-16200)-. 823 
P a l k i , David F. (85-04994) 1161 
Palmer (CA A40845) 644 
Palmer (CA A42770) — — -1399 
Parker, Scott E. (87-12751 & 87-13571)- 941 
Payne, James L. (86-11360) 329 . 
Pederson, Michael D. (88-0265M) 771 
P e r i n i , Robert A. (86-05896 & 86-16035)- 395 
Perry, Glenn L. (WCB 82-10387 & 85-14031; CA A44639) 1372 
Perry, Susie A. (88-04420) 1249 
P e r s h a l l , James C. (86-11016)- —1182 
Peterson, Rose J. (86-12839 & 86-12003) 105 
Pfaendler, Earl E. (86-03949) 991 

-1553-



Phibbs, Rena E. (88-0076M) 94 
P i c t h a l l , L i l l i e A. (86-07342) 12 
Pineda, Ana M. (86-12896) 945 
Piwowar, Leokadia W. (WCB 82-09391 e t c . ; CA A38112; SC S34285) 
Poole, Charles M. (86-08304) 41,85 
Porras, Maria R. (84-11249; CA A45400) 1338 
Powers, Neil J. (87-04526 & 87-03217) 1013 
Powers, Vone M. (87-0641.') 396 
Preston, Annette (87-13133) 589 
Preston, Delores (88-0130M) 780,1310 
Priddy, Vernon (88-0258M) 508 
Prouty, A r t (87-10451) 1250 
P u t t i e , Steven E. (86-07484) 1069 
Queener, Mark L. (WCB 85-08542 e t c . ; CA A41210) 226 
Ragsdale, Olen D. (86-11324 & 86-10262) 892 
Randall, Grace (87-0762M) 62 
Raymond, David H. (87-01143 & 87-01144) 536 
Rencehausen, Myron W., Sr. (86-11026; CA A43484) 1367 
Rencehausen, Myron W., Sr. (WCB 84-12397 e t c . ; CA A43268) 
Rendon, Simon Z. (87-03782) 425 
Reyes, Robert L. (86-08493 & 86-09981) 608 
Rhoades, Courtland (87-05558) 855 
Ridings, Ronald W. (87-12190) 502 
Riggs, Cleo M. (86-07558 etc.) 1133 
Ring, Abraham W. (WCB 85-03639; CA A41872) 280,547 
R i t z , Henry P. (85-12593; CA A44221) 1387 
Robinson (CA A43410) 1420 
Roby, Donald L. (85-13293) 1051 
Rodriguez, D.E. (86-16114) 1253 
Rogers, Brian (87-0010M) 457 
Rogers, Stephen A. (87-10610)— 828 
Rose, William R. (84-12425 & 84-09803; CA A41753) 1423 
Rosenberger, John S. (CV-88002) 575 
Rousseau, John L., Sr. (86-15587 & 86-15588) 115 
Rumpel, B i l l i e I . (85-01331) 123,612 
Rush, Lonnie A. (87-09727) 1105 
Russell, Donna J. (87-05486) 568 
Russell, Kenyon D. (87-02111) 1016 
Salas, Jose F. (86-13613) 1074 
Salyers, James R. (85-15982; CA A43801) 1344 
Salzer, Sharon K. (85-12483) 345,445 
Salzer, Sharon K. (87-06505) 347,446 
Sampson, Fred T. (87-0528M) 360 
Satcher, Elmira K. (WCB 85-07300; CA A41482) 1357 
Sather, Einar (88-0303M) 537 
Sayre, Georgeanne M. (86-12720 & 86-13024) 82 
Scarino, Mario (TP-87002; CA A45358) 655 
Schardt, Robert F. ( 8 5 - 0 4 3 2 4 ) — 948 
Schemmel, Ralph W. (TP-88006) 951 
Schneider, Melody M. (86-14902)— 1297 
S c h o l l , Mary V. (WCB 84-13401; CA A42723) 1414 
Schreiber, Richard J. (86-11559 & 84-06167) 830 
Scrivner, John (87-12102) 472,1089 
Se i b e l , Buernell L. (CA A38803; SC S34101, S34152) 662 
Senters, Dale E. (WCB 84-10736; CA A44546) 1253,1362 
Sexton, Joseph (87-0560M) 331 
Shafer, George G. (86-03258) 957 
Shamberger, Ronald A. (86-02880) 993 
Shattuck, Vance I . (84-10562) 1300 
Shea, Daniel A. (88-0036M) 82 
Shear Sunshine (Employer) 1232 
Shipman, O r v i l l e D. (87-0680M) 537 
Shipman, O r v i l l e D. (88-0525M) 1196 
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Short, Lee E. (CA A41221; SC S34725) 689 
Simpson, Linda D. (86-11495) 958 
Smartt, Thelma T. (86-11704) 602 ' 
Smedsrud, Rodney W. (85-15699) 1052 
Smee, Roy W. (87-12683) 1254 
Smith, Emma (87-02224) 1163 
Smith, Leland (88-0308M) 473 
Smith, Leland, J r . (87-0418M) 356 
Smith, William C. (TP-88020) 1259 
Socia, Michael (88-0145M) 380 
Spangler, Warren L. (87-0535M) 62 
Spivey, Joann (86-10532) 995 
Sprague, Elnora (88-0100M) 354 
Spurgeon (CA A42329) 1408 
Spurlock, Clara J. (WCB 85-03381; CA A43109) 261 
Staack, Doris R. (85-03614, 85-01512 & 85-01511) 65 
Stacy, Donald R. (87-10911) 43,98 
S t a n f i l l , Janet (86-03527) 1108 
Stanley, Jane E. (86-11196) 831 
Steckmann, Ramona (86-08870) 90 
Steele, Thomas E. (86-09755) 383 
Steiner, Raymond (TP-87024) 381 
Stephens, Melinda J. (87-12650) -520 
Stephens, Sharon D. (86-13748) 105 
Stokes, Thomas J. (87-0754M) 83 
Stokley, Edwin R. (87-08421) 397 
Story, William G. (86-13092) 856 
Story, William G. (87-18257) 129 
Stout, Penny C. (87-01516) 1186 
S t o v a l l , Pamela R. (WCB 84-13447 e t c . ; CA A38730; SC S33962) 
S t r a d f o r d , Madelyn C. (86-15179) 1057 
S t r i n g f i e l d , William H. (87-01537) 832 
S t r i p l i n , Woodie R. (87-12406) 1301 
Strosky, Glen A. (84-12935) 959 
S u l l i v a n , Lawrence M. (82-10103) 42 
S u l l i v a n , Lawrence N. (WCB 84-09511; CA A43658) 1324 
S u l l i v a n , Lawrence N. (WCB 85-14645; A43949) 1324 
Surprise, Richard G. (WCB 85-03495; CA A42210) 246 
Sutton, Leonard (WCB 87-17366; CA A46468) 1393 
Swanson, James M. (TP-87026) 780 
Sweeney, Robert L. (86-08438) 961 
Swoyer, John G. (87-03647) 606 
Sykes, Robert F. (WCB 85-04503; CA A42587) 274 
T a l l a r d , Charles (88-0249M) 509 
T a l l e n t , Harold D. (85-09741) 91 
Taylor, Brian D. (86-08653) 1059 
Taylor, Richard F. (87-11524 & 87-14282) 384 
Teeters, Susan K. (86-02975) 1115 
T h i s s e l l , John (88-0171M) 356 
Thomas, Bryon K. (86-16743) 1187 
Thomas, William D. (86-12643) 547 
Thomison, Pat r i c k (88-0166M) 332 
Thompson, Ernest E. (WCB 85-07828; CA A44762) 1432 
Thompson, Leonard C. (87-0655M) 785 
Thompson, Paul D. (86-09118) 1190 
Thompson, Ralph L. (88-0099M) 344 
Thon, Janice G. (85-00402) 606 
Thornburg, Linda M. (86-11552) 962 
Thurston, Eleanor M. (86-05028 & 86-15156) 1191 
Thurston, Lewis (87-0686M) 456 
Tichenor, Dale L. (86-0183M) 867 
Tichenor, Dale L. (87-14700, 87-14699 etc.)--—--866,1310 

-1555-



T i l l e r , Dean W. (83-00926) 859 
T r i p p , Martin E. (84-11895 e t c . ; CA A40342)—----253 
Tronson, Tommy L. (87-11240) 48,83 
Trueax, Delia J. (87-05564) 1262 
Turner, Harold (WCB 83-09731 e t c . ; CA A39913) 642,1413 
Utrera, Leonila C. (WCB 85-14220;. CA A42877) 230,345 
Van Osdol (CA A41879) 1327 
VanBlokland, P a t r i c i a M. (83-06632) 65 
VanSanten, Karen K. (87-08817) 63 
Varner, Dwayne L. (WCB 85-12134; CA A42724) 257 
V i l a n j , Frank A. (87-12285) 427,521 
Vinyard, B e r r e l l D. (86-12091) 474 
Waggoner, Natalie (88-0188M) 358 
Waggoner, S h i r l e y R. (86-01811) 1037 
Walburn, Yvonne (86-17065) 964 
Walker, Connie R. (87-06330) 84 
Walker, Randy B. (86-02306) 124 
Wall, David L. (87-16946) 861 
Walsh, Ronald (86-13266) 1018,1122 
Walsh, Sandra L. (86-13211) 1123 
Warner, Ronald L. (86-15041 & 86-10648) 1082,1194 
Warren, Ronald J. (85-15275) 975 
Warrilow, Bryan D. (86-09029) 521,609 
Warrington, Andrea L. (CV-87008) 1 
Watson, Cornelia V. (86-01248)-- 1167 
Watts, Dwane (85-14239) 505 
Webb, Andy (88-0144M) 586 
Weich, David F. (86-05419, 86-04681 & 86-04682) 965 
Weise, Arlo A. (86-00105) — 5 5 1 
Whiddon, Charles H. (WCB 85-14081 & 85-14106; CA A46136) 1404 
Whipple, Mike (86-06166) 572 
Wh i s t l e r , Joette M. (86-10541) 1303 
White, Dawn (WCB 83-09151; CA A36411; SC S34192) 284,672,1412 
Whitney, Michael J. (86-08779) 332 
Whittaker, Michael (88-0163M) 385,782 
W h i t t l e , Melvin (86-15480) 967 
W h i t t l i n g e r , Thomas H. (86-09059) 399 
Widenmann, Leo R. (86-10622 & 85-03572) 837 
Wilch, Velma C. (86-09754) 997,1091 
Wilken, Keith (87-0417M) 456 
Wilkerson, Catherine (85-01964) 385 
Williams, Arbra (86-05202) 506 
Williams, Gregory K. (86-17641) 554 
Wilson, Joseph (87-08970) 66 
Wilson, Stanley (87-10010) 387 
Wilson, Tana L. (87-16385) 476 
Wilson, William H. (87-0068M) 444 
Wincer, Donald S. (86-0406M) 1196 
Windom, Grant T. (88-0089M) 333 
Wing, Frances M. (86-17604) 1305 
Wojick, J e r r y E. (WCB 84-02193; CA A41590) 267 
Wood, Gary P. (86-14237 & 87-01392) 841 
Wood, Wil l i a m E. (86-16273 & 87-04717) 999 
Woodraska, Glenn L. (86-16658) 1091 
Woodruff, A l v i n L. (85-09473) 1019 
Wright, Marvin C. (85-00868 e t c . ; CA A43730) 1444 
Wyant, Leroy (87-0729M) 771 
Ybarra, Jose (86-08841) 5,42 
Yeigh, Melva J. (88-03576) 783 
Z a b e l l , John B. (86-01425) 1093 
Zimmerman, David S. (86-15055) 862 
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