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DONNA E. ASCHBACHER, Claimant 
Doblie & Associates, Claimant's Attorneys 
Scheminske & Lyons, Defense Attorneys 

WCB 88-07257 
October 3, 1989 
Order Denying Reconsideration 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f o u r J u l y 13, 
1989 O r d e r on Review t h a t r e v e r s e d a R e f e r e e ' s o r d e r w h i c h u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
a l o w back c o n d i t i o n . S u b s e q u e n t l y , t h e i n s u r e r f i l e d i t s f i r s t 
r e q u e s t f o r r e c o n s i d e r a t i o n . On Au g u s t 10, 1989, we i s s u e d an 
Or d e r D e n y i n g R e c o n s i d e r a t i o n . 

On A u g u s t 14, 1989, t h e i n s u r e r f i l e d i t s p e t i t i o n f o r 
j u d i c i a l r e v i e w o f our J u l y 13, 1989 o r d e r w i t h t h e C o u r t o f 
A p p e a l s . See ORS 6 5 6 . 2 9 8 ( 3 ) . Thus, j u r i s d i c t i o n t o c o n s i d e r t h i s 
m a t t e r v e s t e d w i t h t h e C o u r t o f A p p e a l s upon t h e f i l i n g o f t h e 
i n s u r e r ' s a p p e a l . See Pedro G. A l c a l a , 39 Van N a t t a 1161 ( 1 9 8 7 ) . 
The i n s u r e r ' s second r e q u e s t f o r r e c o n s i d e r a t i o n was m a i l e d on 
September 13, 1989. 

I t i s p o s s i b l e t o w i t h d r a w and r e c o n s i d e r an o r d e r a f t e r 
t h e f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w w i t h t h e C o u r t o f 
A p p e a l s . ORS 1 8 3 . 4 8 2 ( 6 ) ; Dan W. H e d r i c k , 38 Van N a t t a 208, 209 
( 1 9 8 6 ) . However, we e x e r c i s e t h i s a u t h o r i t y r a r e l y . R o n a l d D. 
C h a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Under t h e s e c i r c u m s t a n c e s , we d e c l i n e t o w i t h d r a w o u r 
J u l y 13, 1989 Or d e r on Review. The i s s u a n c e o f t h i s o r d e r n e i t h e r 
" s t a y s " o ur p r i o r o r d e r n or e x t e n d s t h e t i m e f o r s e e k i n g r e v i e w . 
I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; 
F i s c h e r v. SAIF, 76 Or App 656 ( 1 9 8 5 ) , r e v den 300 Or 605 ( 1 9 8 6 ) . 

I T I S SO ORDERED. 

BETTY J. CURTISS, Claimant Own Motion 88-0312M 
Richard Nesting, Claimant's Attorney October 3, 1989 
Meyers & T e r r a l l , Defense Attorneys Order Postponing Action on 

Own Motion 
On June 28, 1988, R e f e r e e B o r c h e r s p o s t p o n e d l i t i g a t i o n i n 

WCB Case No. 88-04967 p e n d i n g own m o t i o n c l o s u r e o f c l a i m a n t ' s 1979 
i n j u r y c l a i m . The p o s t p o n e d l i t i g a t i o n c o n c e r n s p e r m a n e n t d i s a b i l i t y 
r a t i n g s under d e t e r m i n a t i o n o r d e r s i s s u e d i n t h e 1979 c l a i m . These 
d e t e r m i n a t i o n o r d e r s were i s s u e d b e f o r e t h e e x p i r a t i o n o f c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s i n March 1985. C l a i m a n t now as k s t h e Bo a r d t o 
t a k e w h a t e v e r a c t i o n i s n e c e s s a r y t o a l l o w t h e p e n d i n g l i t i g a t i o n t o 
go f o r w a r d . 

C l a i m a n t ' s 1979 i n j u r y c l a i m i s c u r r e n t l y i n open s t a t u s 
p u r s u a n t t o t h e s e l f - i n s u r e d e m p l o y e r ' s v o l u n t a r y r e o p e n i n g i n 
A p r i l 1987. A g g r a v a t i o n r i g h t s on t h e c l a i m e x p i r e d i n March 1985. 
By Own M o t i o n O r d e r , i s s u e d June 24, 1988, t h e Board f o u n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y as o f November 2, 1987 and t e r m i n a t e d t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n as o f t h a t d a t e . The Board d e f e r r e d r a t i n g 
p e r m a n e n t d i s a b i l i t y because o f t h e p e n d i n g l i t i g a t i o n i n 
WCB Case No. 88-04967. 

A f t e r r e v i e w i n g t h i s m a t t e r , we a g a i n c o n c l u d e t h a t t h e 
l i t i g a t i o n i n WCB Case No. 88-04967 s h o u l d go f o r w a r d w i t h o u t f u r t h e r 
a c t i o n f r o m t h e Board a t t h i s t i m e . Where a c l a i m i s r e o p e n e d a f t e r 
e x p i r a t i o n o f a g g r a v a t i o n r i g h t s , b u t w h i l e l i t i g a t i o n i s p e n d i n g on 
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a d e t e r m i n a t i o n o r d e r i s s u e d w i t h i n t h e a g g r a v a t i o n p e r i o d , t h e 
c l a i m a n t i s e n t i t l e d t o c l o s u r e under ORS 656 . 268. C a r t e r v. SAIF, 
52 Or App 1027 ( 1 9 8 1 ) ; Coombs v . SAIF, 39 Or App 293 ( 1 9 7 9 ) . 

A c c o r d i n g l y , WCB Case No. 88-04967 s h o u l d p r o c e e d t o 
h e a r i n g . The R e f e r e e s h o u l d r a t e p e r m a n e n t d i s a b i l i t y based 
on c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f h e a r i n g i f she i s m e d i c a l l y 
s t a t i o n a r y a t t h a t t i m e . ' P a u l i n e T r a v i s , 37 Van N a t t a 194 ( 1 9 8 5 ) ; 
J e f f r e y B a r n e t t , 36 Van N a t t a 1636 ( 1 9 8 4 ) . I f c l a i m a n t i s 
n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g , t h e R e f e r e e s h o u l d 
r a t e p e r m a n e n t d i s a b i l i t y as o f t h e d a t e c l a i m a n t was l a s t m e d i c a l l y 
s t a t i o n a r y . P a u l i n e T r a v i s , s u p r a . 

We r e q u e s t t h a t t h e R e f e r e e p r o v i d e t h e Board w i t h a copy 
o f t h e o r d e r i n WCB Case No. 88-04967. Subsequent t o i s s u a n c e o f t h e 
R e f e r e e ' s o r d e r , t h e Board w i l l c o n s i d e r w h e t h e r any f u r t h e r a c t i o n 
on t h e own m o t i o n m a t t e r i s r e q u i r e d . 

I T I S SO ORDERED. 

GENE R. HARREL, Claimant Own Motion 89-0112M 
Pozzi, et a l . , Claimant's Attorneys October 3, 1989 

Own Motion Order 
The s e l f - i n s u r e d e m p l o y e r has s u b m i t t e d t o t h e Bo a r d 

c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s O c t o b e r 29, 1 9 8 1 , 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The 
em p l o y e r has a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u r g e r y , b u t 
opposes r e o p e n i n g o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s on 
t h e b a s i s t h a t c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e . 

We may e x e r c i s e o u r own m o t i o n a u t h o r i t y and r e o p e n 
c l a i m a n t ' s c l a i m f o r a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i f 
he has s u s t a i n e d a w o r s e n i n g o f h i s c o m p e n s a b l e i n j u r y r e q u i r i n g 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 656 . 2 7 8 ( 1 ) ( a ) . A f t e r r e v i e w o f t h e r e c o r d , we 
c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d such a w o r s e n i n g . 

N e v e r t h e l e s s , t o r e c e i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e o f t h e w o r s e n i n g . See 
Dawkins v. P a c i f i c M o t o r T r u c k i n g , 308 Or 254, 258 (1989,); C u t r i g h t 
v. Weyerhaeuser Co., 299 Or 290 ( 1 9 8 5 ) . The r e c o r d h e r e shows t h a t 
c l a i m a n t has n o t wo r k e d s i n c e December, 1987. C o n s e q u e n t l y , c l a i m a n t 
can p r e v a i l o n l y by p r o v i n g t h a t he i s w i l l i n g t o work and t h a t 
e i t h e r : ( 1 ) he i s m a k i n g r e a s o n a b l e e f f o r t s t o o b t a i n e m p l o y m e n t ; o r 
(2) r e a s o n a b l e e f f o r t s t o o b t a i n employment w o u l d be f u t i l e b e c a u s e 
o f a co m p e n s a b l e i n j u r y . See Dawkins v. P a c i f i c M o t o r T r u c k i n g , 
s u p r a . 

The p a r t i e s p r e v i o u s l y 'went t o h e a r i n g on a n o t h e r i s s u e 
r e l a t i n g , t o c l a i m a n t ' s c o m p e n s a b l e i n j u r y . I n an O p i n i o n and O r d e r 
i s s u e d J u l y 1 , 1988, t h e R e f e r e e f o u n d t h a t c l a i m a n t w o u l d have 
c o n t i n u e d t o work beyond h i s t h e n - c u r r e n t age o f 62 b u t f o r t h e 
d i s a b l i n g e f f e c t s o f h i s c o m p e n s a b l e i n j u r y and i t s s e q u e l a . 
A d d i t i o n a l l y , t h e r e c o r d shows t h a t c l a i m a n t r e t u r n e d t o l i g h t work 
i n November, 1988, b u t q u i t s h o r t l y t h e r e a f t e r due t o i n c r e a s i n g 
p a i n . F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we f i n d t h a t c l a i m a n t i s 
w i l l i n g t o work and t h a t r e a s o n a b l e e f f o r t s t o f i n d work w o u l d be 
f u t i l e due t o h i s c o m p e n s a b l e i n j u r y and i t s s e q u e l a . We f i n d , 
t h e r e f o r e , t h a t c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s 
w o r s e n i n g 
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A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence March 2, 1989, t h e d a t e he was 
h o s p i t a l i z e d f o r s u r g e r y , and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y s t a t i o n a r y , 
w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e 
i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e 
e m p l o y e r p u r s u a n t t o OAR.438-12-055. 

I T IS'SO ORDERED.• 

FLOYD D. MAUGH, Claimant Own Motion 89-0462M 
October 3, 1989 
Own Motion Order 

The s e l f - i n s u r e d e m p l o y e r has s u b m i t t e d t o t h e Board 
c l a i m a n t ' s c l a i m , f.or an a l l e g e d w o r s e n i n g o f h i s O c t o b e r 3, 1975 
r i g h t knee i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
The s e l f - i n s u r e d e m p l o y e r has a c c e p t e d r e s p o n s i b i l i t y f o r t h e 
p r o p o s e d s u r g e r y . I t now recommends t h a t c l a i m a n t ' s c l a i m n o t be 
reo p e n e d under o u r own m o t i o n a u t h o r i t y , a l l e g i n g t h a t c l a i m a n t i s 
c u r r e n t l y r e c e i v i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a t t h e 
maximum r a t e under a s e p a r a t e c l a i m w i t h t h e e m p l o y e r . I n t h e 
a l t e r n a t i v e , t h e e m p l o y e r recommends t h a t c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s be p r o r a t e d between the' two c l a i m s . 

P u r s u a n t t o ORS 656 . 278 ( 1 ) (a ) , we may e x e r c i s e o u r 
"Own M o t i o n " a u t h o r i t y - w h e n we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such., 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s 
commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d 
t h a t c l a i m a n t ' s c ompensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . A c c o r d i n g l y , h i s c l a i m i s re o p e n e d f o r t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n t o commence t h e d a t e he i s h o s p i t a l i z e d 
f o r s u r g e r y , and t o c o n t i n u e u n t i l h i s r i g h t knee i n j u r y becomes 
m e d i c a l l y s t a t i o n a r y o r he r e t u r n s . t o r e g u l a r work a t h i s r e g u l a r 
wage, w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e . Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d u n d e r 
ORS 656.625 and OAR 436, D i v i s i o n 45. .When a p p r o p r i a t e , t h e 
1975 i n j u r y c l a i m s h o u l d be c l o s e d by t h e i n s u r e r p u r s u a n t t o 
OAR 438-12-055. 

P u r s u a n t t o o u r Own M o t i o n O r d e r , i s s u e d March 20, 1989, 
c l a i m a n t i s r e c e i v i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s u n d e r a : 

s e p a r a t e 1979 l e f t knee i n j u r y w i t h t h e e m p l o y e r . . (WCB Case 
No. 89-0137M). C l a i m a n t i s n o t e n t i t l e d t o r e c e i v e d o u b l e . t h e 
s t a t u t o r y sum f o r t h e same p e r i o d o f t i m e l o s s b ecause he has two 
s e p a r a t e d i s a b l i n g i n j u r i e s . F i s c h e r v. SAIF, 76 Or App 656, 661 
( 1 9 8 5 ) ; Petshow v. P o r t l a n d ' B o t t l i n g Co.., 62 Or App 614 ( 1983 ) , 
r e v den 296 Or 350 ( 1 9 8 4 ) . The e m p l o y e r i s f r e e ' t o p e t i t i o n t h e 
C o m p l i a n c e D i v i s i o n f o r a p r o r a t a d i s t r i b u t i o n o f payments 
between t h e two c l a i m s . See OAR 4 3 6 - 6 0 - 0 2 0 ( 2 ) . 

I T I S SO ORDERED. 
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PAUL R. MILLER, Claimant WCB 87-07092 
Bi s c h o f f & Strooband, Claimant's Attorneys October 3, 1989 
Cowling & Heyse l l , Defense Attorneys Order on Review 

Reviewed by B o a r d Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Melum's o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s neck 
and back c o n d i t i o n s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r w h i c h a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t 
awarded 5 p e r c e n t (6.75 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r l o s s o f use o f t h e l e f t f o o t . C l a i m a n t d i d n o t f i l e a b r i e f 
on r e v i e w . We a f f i r m w i t h r e g a r d t o t h e p a r t i a l d e n i a l i s s u e . 
A c c o r d i n g l y , t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y q u e s t i o n i s 
p r e m a t u r e . 

ISSUES 

( 1 ) C o m p e n s a b i l i t y o f c l a i m a n t ' s neck and back 
c o n d i t i o n s . 

( 2 ) E x t e n t o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s . 

FINDINGS OF ULTIMATE FACT 

The i n j u r y t o c l a i m a n t ' s l e f t f o o t m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s back and neck c o n d i t i o n s r e q u i r i n g 
m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n on t h e 
c o m p e n s a b i l i t y i s s u e w i t h t h e f o l l o w i n g comment. 

On r e v i e w , t h e i n s u r e r a r g u e s t h a t c l a i m a n t has f a i l e d 
t o s u s t a i n h i s b u r d e n o f p r o o f on e i t h e r an i n d u s t r i a l i n j u r y 
t h e o r y o r an o c c u p a t i o n a l d i s e a s e t h e o r y . However, o c c u p a t i o n a l 
d i s e a s e has n e v e r been an i s s u e i n t h i s c a s e . R a t h e r , c l a i m a n t 
c o n t e n d s t h a t h i s back and neck c o n d i t i o n s were c a u s e d by t h e 
i n j u r y o f O c t o b e r 6, 1986. The f a c t t h a t c l a i m a n t ' s neck and back 
symptoms became a p p a r e n t g r a d u a l l y f o l l o w i n g t h e O c t o b e r 1986 
i n j u r y does n o t c o n v e r t a c l a i m f o r t h o s e c o n d i t i o n s i n t o one f o r 
o c c u p a t i o n a l d i s e a s e . 

On t h e m e r i t s , we a r e c o n v i n c e d t h a t a c h a i n o f 
c a u s a t i o n has been e s t a b l i s h e d between t h e O c t o b e r 6, 1986 i n j u r y 
and t h e o n s e t o f c l a i m a n t ' s neck and back symptoms. I n t h i s 
r e g a r d , 'the f a c t o r s l i s t e d by t h e R e f e r e e e s t a b l i s h t h a t t h e 
i n j u r y t o c l a i m a n t ' s l e f t f o o t d i r e c t l y and m a t e r i a l l y c o n t r i b u t e d 
t o h i s neck and back c o n d i t i o n s . See F l o r e n c e v. SAIF, 55 Or App 
467 ( 1 9 8 2 ) ; J o se L. A l t a m i r a n o , 41 Van N a t t a 389, 392 ( 1 9 8 9 ) . 

We t u r n n e x t t o t h e i s s u e ' o f t h e e x t e n t o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y . I n t h i s r e g a r d , c l a i m s a r e n o t t o be 
c l o s e d , and e x t e n t o f pe r m a n e n t d i s a b i l i t y d e t e r m i n e d , u n t i l t h e 
w o r k e r s ' c o n d i t i o n has become m e d i c a l l y s t a t i o n a r y . ORS 
6 5 6 . 2 6 8 ( 1 ) . The e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t ' s neck 
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and back c o n d i t i o n s a r e m e d i c a l l y s t a t i o n a r y . C o n s e q u e n t l y , t h e 
D e t e r m i n a t i o n O r d e r award o f permanent d i s a b i l i t y i s p r e m a t u r e . 
A c c o r d i n g l y , t h e c l a i m w i l l be remanded t o t h e i n s u r e r f o r 
a c c e p t a n c e and p r o c e s s i n g o f c l a i m a n t ' s neck and back c o n d i t i o n . 
A t s uch t i m e as c l a i m a n t ' s c ompensable c o n d i t i o n s become m e d i c a l l y 
s t a t i o n a r y , t h e c l a i m s h a l l be c l o s e d p u r s u a n t * t o ORS 656.268. 

C l a i m a n t has s u c c e s s f u l l y d e f e n d e d a g a i n s t a 
c a r r i e r - i n i t i a t e d r e q u e s t f o r r e v i e w a t t e m p t i n g t o d i s a l l o w h i s 
c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y w o u l d n o r m a l l y be e n t i t l e d t o 
an a s s e s s e d f e e f o r h i s s e r v i c e s on Board r e v i e w . See ORS 
6 5 6 . 3 8 2 ( 2 ) . However, c l a i m a n t d i d n o t f i l e a b r i e f . M o r e o v e r , 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t ' s c o u n s e l 
p r o v i d e d l e g a l r e p r e s e n t a t i o n s h o r t o f b r i e f i n g w h i c h w o u l d 
s u p p o r t an a t t o r n e y f e e award on r e v i e w . See Dan W. H e n d r i c k , 38 
Van N a t t a 208 ( 1 9 8 6 ) , a f f ' d mem 83 Or App 775 ( 1 9 8 7 ) . We c o n c l u d e 
t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o t h e award o f an 
a s s e s s e d f e e on r e v i e w . S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER ' 

The R e f e r e e ' s o r d e r d a t e d November 25, 1987 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n and t h a t s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s neck and back c o n d i t i o n a r e a f f i r m e d . The neck and 
back c l a i m s a r e remanded t o t h e i n s u r e r f o r a c c e p t a n c e and 
p r o c e s s i n g i n a c c o r d a n c e w i t h l a w . T h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t a f f i r m e d t h e September 14, 1987 D e t e r m i n a t i o n O r d e r i s 
r e v e r s e d . The D e t e r m i n a t i o n Order i s s e t a s i d e as p r e m a t u r e . A 
c l i e n t - p a i d f e e , n o t t o exceed $155, i s a p p r o v e d . 

TERRY L. REYNOLDS, Claimant WCB 87-12734 
Ackerman, et a l . , Claimant's Attorneys October 3, 1989 
Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed' by Board Members G e r n e r and Myers. 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
H u f f m a n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m r e l a t i n g t o h i s l ow ba c k . We r e v e r s e 
i n p a r t . 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t and 
c o n c l u s i o n s o f l a w w i t h t h e f o l l o w i n g a d d i t i o n s and a l t e r a t i o n s . 

FINDINGS OF FACT 

S p o n d y l o l y s i s i s an a b n o r m a l s e p a r a t i o n i n t h e p e d i c l e 
o f a v e r t e b r a . S p o n d y l o l i s t h e s i s i s t h e f o r w a r d d i s p l a c e m e n t o f 
one v e r t e b r a upon a n o t h e r . C l a i m a n t ' s s p o n d y l o l y s i s and 
s p o n d y l o l i s t h e s i s p r e e x i s t e d h i s employment and were n o t 
p a t h o l o g i c a l l y w o r s e n e d by h i s work a c t i v i t y . The s p i n a l 
i n s t a b i l i t y a s s o c i a t e d w i t h t h e c o n d i t i o n s , however, d i d 
m a t e r i a l l y c o n t r i b u t e t o t h e cause o f c l a i m a n t ' s l u m b a r d i s c 
d i s e a s e and c h r o n i c l u m b o s a c r a l s t r a i n and c o n t i n u e s t o m a t e r i a l l y 
c o n t r i b u t e t o t h e symptoms a s s o c i a t e d w i t h t h o s e c o n d i t i o n s . 

CONCLUSIONS OF LAW 

Because c l a i m a n t ' s s p o n d y l o l y s i s a n d • s p o r i d y l o l i s t h e s i s 
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were n o t p a t h o l o g i c a l l y w o r s e n e d by h i s work a c t i v i t y , t h e y a r e 
n o t c o m p e n s a b l e . W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 35 
( 1 9 7 9 ) . The a d v e r s e e f f e c t s o f t h e i n s t a b i l i t y a s s o c i a t e d w i t h 
t h e c o n d i t i o n s on c l a i m a n t ' s l u m b a r d i s c d i s e a s e and c h r o n i c 
l u m b o s a c r a l s t r a i n , h o w ever, a r e c o m p e n s a b l e . See Van B l o k l a n d v . 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) ; 
B a r b a r a J . M e h e r i n , 41 Van N a t t a 772 ( A p r i l 7, 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988, as c l a r i f i e d 
i n t h e O r d e r on R e c o n s i d e r a t i o n d a t e d March 18, 1988, i s r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t h e l d c l a i m a n t ' s 
s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s c o m p e n s a b l e i s r e v e r s e d . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g c l a i m a n t ' s s u c c e s s f u l d e f e n s e o f a p o r t i o n o f 
t h e R e f e r e e ' s o r d e r , c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be 
p a i d by t h e s e l f - i n s u r e d e m p l o y e r . A c l i e n t - p a i d f e e o f up t o 
$1,236 i s a p p r o v e d . 

MARGARETTE I . SCHAFFER-WRIGHT, Claimant WCB 86-13929 
Martin J. McKeown, Claimant's Attorney October 3, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gern e r and My e r s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e H e t t l e ' s o r d e r w h i c h s e t a s i d e i t s p a r t i a l 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l f o o t c o n d i t i o n . On r e v i e w , t h e 
s o l e i s s u e i s c o m p e n s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A l t h o u g h we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e 
e m p l o y e r ' s d e n i a l was i m p r o p e r under Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) , we a l s o f i n d , t h a t c l a i m a n t ' s c u r r e n t b i l a t e r a l f o o t 
c o n d i t i o n i s co m p e n s a b l e on i t s m e r i t s . 

Dr. A r b e e n e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has f o l l o w e d 
c l a i m a n t s i n c e t h e o r i g i n a l c l a i m . He has documented c h r o n i c 
b i l a t e r a l f o o t p a i n w h i c h he d i a g n o s e d as p l a n t a r f a c s i t i s . 
Dr. Rosenbaum f e l t t h a t c l a i m a n t ' s symptoms c o u l d be due t o a 
s m a l l f i b e r n e u r o p a t h y o r m y e l o p a t h y , b u t a l s o c o nceded t h a t he 
c o u l d n o t r u l e o u t t h e c o e x i s t e n c e o f a p l a n t a r f a s c i t i s . 
D r s . L a f r a n c e and Hahn have d i a g n o s e d p r o b a b l e t a r s a l t u n n e l 
syndrome, b u t based t h i s d i a g n o s i s on c l a i m a n t ' s symptoms as t h e 
n e r v e c o n d u c t i o n s t u d i e s p r o v e d i n c o n c l u s i v e . 

We f i n d Dr. Ar b e e n e ' s o p i n i o n p e r s u a s i v e . He has 
t r e a t e d c l a i m a n t s i n c e t h e o r i g i n a l c l a i m and has c o n s i s t e n t l y 
o p i n e d t h a t h e r c o n d i t i o n i s caused by p l a n t a r f a c s i t i s . I n 
ma k i n g t h i s f i n d i n g , we n o t e t h a t Dr. Arbeene c o n c u r r e d w i t h 
Dr. Rosenbaum's r e p o r t , by " c h e c k i n g t h e box." We do n o t t a k e 
t h i s t o mean, however, t h a t he was r e t r a c t i n g h i s p r i o r o p i n i o n s . 
F u r t h e r , Dr. Rosenbaum i n d i c a t e d t h a t he c o u l d n o t r u l e o u t t h e 
c o e x i s t e n c e o f p l a n t a r f a s c i t i s . Under t h e s e c i r c u m s t a n c e s , 
Dr. A r b e e n e ' s w e l l - r e a s o n e d o p i n i o n i s e n t i t l e d t o g r e a t e r 
w e i g h t . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
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We c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t b i l a t e r a l f o o t 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h e r o r i g i n a l a c c e p t e d c l a i m . I n 
maki n g t h i s f i n d i n g we n o t e t h a t p l a n t a r f a c s i t i s i s t h e o n l y 
d i a g n o s i s t h a t a m a j o r i t y o f t h e p h y s i c i a n s i n t h e r e c o r d 
e n d o r s e . Dr. Rosenbaum's s u g g e s t i o n t h a t c l a i m a n t ' s symptoms 
c o u l d be due t o a f i b e r n e u r o p a t h y , d e s p i t e t h e l a c k o f o b j e c t i v e 
n e u r o l o g i c a l f i n d i n g s , does n o t r i s e t o t h e l e v e l o f m e d i c a l 
p r o b a b i l i t y . F u r t h e r , t h e d i a g n o s i s o f t a r s a l t u n n e l syndrome i s 
a l s o n o t s u p p o r t e d by o b j e c t i v e f i n d i n g s . ; I n l i g h t o f t h i s , we 
c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t b i l a t e r a l f o o t c o n d i t i o n i s 
com p e n s a b l e r e g a r d l e s s o f w h e t h e r t h e c u r r e n t c o n d i t i o n i s 
d i a g n o s e d as p l a n t a r f a s c i t i s , t a r s a l t u n n e l syndrome, o r f i b e r 
n e u r o p a t h y . See Karen M-. P a r t r i d g e , 39 Van N a t t a 137 (1987 ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a' 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
B o a r d r e v i e w . Such a f e e i s d e f i n e d as an "as s e s s e d f e e . " See 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award an a s s e s s e d f e e • 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d 
t o d a t e , an a s s e s s e d f e e s h a l l n o t be awar d e d . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,607.50, i s a p p r o v e d . 

JOANNE L. SEELIG, Claimant WCB 87-11468 
R o l l , e t a l . , Claimant's Attorneys October 3, 1989 
Rankin, e t a l . , Defense Attorneys Order on Review 

Reviewed,by Bo a r d Members Myers and G e r n e r . 

C l a i m a n t , r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
P o d n a r ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h e r 
o c c u p a t i o n a l d i s e a s e c l a i m f o r an a l l e g e d a l l e r g y t o s h r i m p and 
c r a b . We a f f i r m . 

ISSUE, 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d a l l e r g y , t o 
s h r i m p and c r a b . 

FINDINGS OF FACT 

C l a i m a n t - began w o r k i n g f o r t h e e m p l o y e r , a s e a f o o d 
c a n n e r y , i n June 1985. B e f o r e w o r k i n g f o r t h e e m p l o y e r , she had 
wor k e d f o r o t h e r e m p l o y e r s i n t h e s e a f o o d i n d u s t r y f o r 
a p p r o x i m a t e l y .30 y e a r s , p r i m a r i l y as a " c r a b s h a k e r . " For t h e 
e m p l o y e r , she wo r k e d as a s h r i m p w e i g h e r and c r a b s h a k e r . 

I n 'December'1986, c l a i m a n t d e v e l o p e d a number o f 
symptoms i n c l u d i n g a s o r e t h r o a t , h e a d a c h e s , i t c h y eyes and v i s u a l 
d i s t u r b a n c e s e a r a c h e s , n a s a l c o n g e s t i o n , c h e s t t i g h t n e s s , and 
c o u g h i n g . 'She s o u g h t t r e a t m e n t f r o m Dr. L i n e h a n , h er f a m i l y 
d o c t o r , i n e a r l y 1987. I n F e b r u a r y 1987, c l a i m a n t r e q u e s t e d a 
r e f e r r a l ' t o an a l l e g y s p e c i a l i s t and Dr. L i n e h a n s e n t h e r t o 
Dr. H a s t i n g s , a L o n g v i e w j W a s h i n g t o n a l l e r g i s t . Dr. H a s t i n g s 
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p e r f o r m e d i n t r a d e r m a l t e s t s w h i c h r e v e a l e d s t r o n g r e a c t i o n s t o t h e 
p o l l e n s o f a number o f t r e e s , g r a s s e s and weeds and t o m o l d s , 
house d u s t and a n i m a l d a n d e r . He a l s o p e r f o r m e d s k i n s c r a t c h 
t e s t s w h i c h r e v e a l e d s i g n i f i c a n t r e a c t i o n s t o egg and c l a m and 
s t r o n g - r e a c t i o n s t o c r a b and s h r i m p . He d i a g n o s e d a l l e r g i c 
r h i n i t i s and c o n j u n c t i v i t i s , p r e s c r i b e d a s e r i e s o f a l l e r g y s h o t s 
and recommended t h a t c l a i m a n t a v o i d e x p o s u r e t o c r a b o r s h r i m p . 
C l a i m a n t l e f t work as a r e s u l t o f t h i s r e c o m m e n d a t i o n . 

I n May 1987, c l a i m a n t was examined by Dr. M o n t a n a r o , an 
A s s i s t a n t P r o f e s s o r o f M e d i c i n e i n t h e A l l e g y and C l i n i c a l 
Immunology D e p a r t m e n t o f t h e Oregon H e a l t h S c i e n c e s U n i v e r s i t y . 
Dr. M o n t a n a r o o r d e r e d b l o o d serum and s k i n s c r a t c h a l l e r g y t e s t s 
w h i c h showed o n l y m i l d r e a c t i o n s t o house d u s t and m i t e e x t r a c t . 
R e a c t i o n s t o p o l l e n s , a n i m a l d a n d e r , m o l d s , c r a b and s h r i m p were 
n e g a t i v e . M o n t a n a r o o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d an a c u t e 
upper r e s p i r a t o r y i n f e c t i o n and s i n u s i t i s i n l a t e 1986 and e a r l y 
1987 r a t h e r t h a n an a l l e r g i c r e a c t i o n . On J u l y 10, 1987, t h e 
i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r t h e a l l e g e d a l l e r g y t o c r a b and s h r i m p . 

I n September 1987, Dr. H u f f m a n , a L o n g v i e w , W a s h i n g t o n 
e a r , nose and t h r o a t s p e c i a l i s t , o r d e r e d a d d i t i o n a l b l o o d serum 
a l l e r g y t e s t s . These t e s t s r e v e a l e d m i l d r e a c t i o n s t o c r a b and 
s h r i m p . I n a s u b s e q u e n t r e p o r t , H uffman n o t e d t h a t t h e serum 
t e s t s he o r d e r e d had been g r a d e d by d i f f e r e n t p r o c e d u r e s t h a n 
t h o s e o r d e r e d by Dr. M o n t a n a r o and i n d i c a t e d t h a t t h e r e s u l t s o f 
t h e two s e t s o f t e s t s m i g h t a c t u a l l y be t h e same, o n l y g r a d e d 
d i f f e r e n t l y . Dr. M o n t a n a r o l a t e r o p i n e d t h a t t h e g r a d i n g s y s t e m 
w h i c h had been used f o r h i s t e s t s was more w i d e l y a c c e p t e d i n t h e 
m e d i c a l c o m m u n i t y t h a n t h a t used f o r Dr. Huffman's t e s t s and 
o t h e r w i s e q u e s t i o n e d t h e a c c u r a c y o f Dr. Hu f f m a n ' s t e s t s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s n o t a l l e r g i c t o c r a b or s h r i m p . She 
e x p e r i e n c e d an a c u t e upper r e s p i r a t o r y i n f e c t i o n and s i n u s i t i s i n 
l a t e 1986 and e a r l y 1987 r a t h e r t h a n an a l l e r g i c r e a c t i o n t o c r a b 
o r s h r i m p . 

CONCLUSIONS OF LAW 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her a l l e g e d a l l e r g y 
t o c r a b and s h r i m p , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t h e r 
work a c t i v i t y o r e x p o s u r e w i t h t h e e m p l o y e r was t h e m a j o r 
c o n t r i b u t i n g cause o f such an a l l e r g y . D e t h l e f s v. H y s t e r Co., 
295 Or 298, 309-10 (1983 ) . 

T h e r e a r e f o u r m e d i c a l o p i n i o n s i n t h e p r e s e n t case 
c o n c e r n i n g t h e n a t u r e o f c l a i m a n t ' s c o n d i t i o n i n l a t e 1986 and 
e a r l y 1987. Dr. H a s t i n g s o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d an 
a l l e g i c r e a c t i o n t o t h e c r a b and s h r i m p w h i c h she e n c o u n t e r e d i n 
t h e e m p l o y e r ' s c a n n e r y . Dr. L i n e h a n s u m m a r i l y c o n c u r r e d i n t h i s 
o p i n i o n . Dr. Huff m a n o p i n e d t h a t c l a i m a n t had a m i l d a l l e r g y t o 
c r a b and s h r i m p , b u t o f f e r e d no o p i n i o n r e g a r d i n g i t s cause o r o f 
t h e cause o f c l a i m a n t ' s symptoms i n l a t e 1986 and e a r l y 1987. 
Dr. M o n t a n a r o o p i n e d t h a t c l a i m a n t was n o t a l l e r g i c t o c r a b o r 
s h r i m p and t h a t she had e x p e r i e n c e d an a c u t e upper r e s p i r a t o r y 
i n f e c t i o n and s i n u s i t i s r a t h e r t h a n an a l l e r g i c r e a c t i o n . 

I n a s s e s s i n g t h e p e r s u a s i v e n e s s o f t h e above m e d i c a l 
o p i n i o n s , we examine t h r e e b a s i c f a c t o r s : t h e s o u r c e o f t h e 
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o p i n i o n , i t s f a c t u a l b a s i s and i t s l o g i c a l f o r c e . E a r l M. Brown, 
41 Van N a t t a 287,291 ( F e b r u a r y 17, 1 9 8 9 ) . The s o u r c e o f t h e 
o p i n i o n has r e f e r e n c e t o t h e e x p e r t i s e and o b j e c t i v i t y o f t h e one 
g i v i n g i t . See A b b o t t v. SAIF, 45 Or App 657, 661 ( 1 9 8 0 ) . The 
f a c t u a l b a s i s o f t h e o p i n i o n r e l a t e s t o t h e c o m p l e t e n e s s and 
c o r r e c t n e s s o f t h e i n f o r m a t i o n upon w h i c h i t i s b a s e d . See Somers 
v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . The l o g i c a l f o r c e o f t h e 
o p i n i o n c o n c e r n s t h e d e p t h , c l a r i t y and c o g e n c y o f t h e a n a l y s i s . 
See i d . 

Of t h e f o u r d o c t o r s who r e n d e r e d o p i n i o n s i n t h i s c a s e , 
Dr. M o n t a n a r o a p p e a r s t o have t h e most e x p e r t i s e i n t h e f i e l d o f 
a l l e r g i e s . He i s an i n s t r u c t o r i n t h a t f i e l d and was e x p r e s s l y 
r e c o g n i z e d by Dr. H a s t i n g s as "a v e r y w e l l t r a i n e d and w e l l 
r e s p e c t e d a l l e r g i s t [ w i t h ] • c o n s i d e r a b l e e x p e r i e n c e i n t h e f i e l d o f 
w o r k - p l a c e a l l e r g i e s . " (Ex. 2.1-1). Dr. H a s t i n g s i s an a l l e r g y 
s p e c i a l i s t , b u t h i s e x p e r t i s e as such i s n o t o t h e r w i s e r e f l e c t e d 
i n t h e r e c o r d . Dr. L i n e h a n i s a f a m i l y p r a c t i t i o n e r and h i s 
e x p e r t i s e i n t h e f i l e d o f a l l e r g i e s ' i s n o t r e f l e c t e d i n t h e 
r e c o r d . I n v i e w o f t h e f a c t t h a t he r e f e r r e d c l a i m a n t t o 
Dr. H a s t i n g s f o r an e v a l u a t i o n o f h e r p o t e n t i a l a l l e r g i e s , 
h o w e ver, h i s e x p e r t i s e does n o t appear t o be g r e a t . Dr. H u f f m a n 
i s an e a r , nose and t h r o a t s p e c i a l i s t . H i s e x p e r t i s e i n t h e f i e l d 
o f a l l e r g i e s i s . n o t r e f l e c t e d i n t h e r e c o r d . 

E v a l u a t i o n o f t h e f a c t u a l bases o f t h e v a r i o u s o p i n i o n s 
i n t h i s case i s . p r o b l e m a t i c . Dr. H a s t i n g s , Dr. M o n t a n a r o and 
Dr. H u f f m a n a l l o r d e r e d d i f f e r e n t t e s t s and, based t h e i r o p i n i o n s 
o n l y upon t h e i r own t e s t s . D r s . Huffman and M o n t a n a r o . a g r e e d , 
h o w e v e r , t h a t t h e serum t e s t s t h e y employed a r e g e n e r a l l y more 
a c c u r a t e t h a n t h e i n t r a d e r m a l and s c r a t c h t e s t s e mployed by 
Dr. H a s t i n g s . (See Ex. 2 4 - 1 ; 2 9 - 1 0 ) . Dr. M o n t a n a r o a l s o a s s e r t e d 
t h a t t h e g r a d i n g s y s t e m w h i c h he used f o r h i s serum t e s t s was more 
w i d e l y a c c e p t e d i n t h e m e d i c a l c ommunity t h a n t h a t used f o r 
Dr. Huffman's t e s t s and o t h e r w i s e q u e s t i o n e d t h e a c c u r a c y o f 
Dr. Huffman's t e s t s . (Ex. 2 8 - 1 ) . Dr. Huffman d i d n o t r e s p o n d t o 
t h e s e r e m a r k s . I n v i e w o f Dr. M o n t a n a r o ' s a p p a r e n t l y s u p e r i o r 
e x p e r t i s e i n t h e f i e l d o f a l l e r g i e s and Dr. Huffman's f a i l u r e t o 
r e s p o n d t o Dr. M o n t a n a r o ' s c r i t i c i s m s o f h i s . t e s t s , we a c c e p t t h e 
r e s u l t s o f t h e t e s t s o r d e r e d by Dr. M o n t a n a r o as a c c u r a t e . The 
f a c t u a l , b a s i s o f Dr. M o n t a n a r o ' s o p i n i o n , t h e r e f o r e , i s c o r r e c t . 
The f a c t u a l bases o f . t h e o p i n i o n s o f D r s . H a s t i n g s , , L i n e h a n and 
H u f f m a n a r e n o t . 

R e g a r d i n g t h e . l o g i c a l f o r c e o f t h e o p i n i o n s , 
Dr. M o n t a n a r o ' s o p i n i o n i s w e l l - r e a s o n e d and i s t h e most 
t h o r o u g h l y e x p l a i n e d . .' ' 

I n v i e w o f t h e above a n a l y s i s , Dr. M o n t a n a r o ' s o p i n i o n 
i s w o r t h y o f t h e g r e a t e s t d e f e r e n c e and we a c c e p t i t o v e r t h o s e o f 
D r s . H a s t i n g s , L i n e h a n and H u f f m a n . Dr. M o n t a n a r o o p i n e d t h a t 
c l a i m a n t d i d n o t have an a l l e r g y t o c r a b o r s h r i m p and t h a t h e r 
symptoms i n l a t e 1986 and e a r l y 1987 were due t o an a c u t e u p p e r 
r e s p i r a t o r y i n f e c t i o n and s i n u s i t i s . Because c l a i m a n t does n o t 
have an a l l e r g y t o c r a b o r s h r i m p , her o c c u p a t i o n a l d i s e a s e c l a i m 
f o r s u ch an a l l e r g y must f a i l . T h e r e i s no' e v i d e n c e w h i c h w o u l d 
s u p p o r t the" c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i t y "was. t h e m a j o r 
c o n t r i b u t i n g cause o f h e r a c u t e upper r e s p i r a t o r y i n f e c t i o n and 
s i n u s i t i s . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o 
p r o v e a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e . 

-1667-



ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 29, 1988 i s 
a f f i r m e d . A c l i e n t - p a i d f e e o f up t o - $ 7 5 1 . 5 0 i s a p p r o v e d . 

CRAIG M. T0L0NEN, Claimant WCB 88-01320 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys October 3, 1989 
Rankin, VavRosky, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e Knapp's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s " o n g o i n g " need f o r m e d i c a l s e r v i c e s f o r an 
a n x i e t y / s t r e s s c o n d i t i o n . A l t h o u g h c l a i m a n t has n o t f o r m a l l y 
c r o s s - r e q u e s t e d r e v i e w , h i s a t t o r n e y seeks a g r e a t e r a t t o r n e y f e e 
t h a n t h a t awarded by t h e R e f e r e e . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e , b u t f o r 
d i f f e r e n t r e a s o n s . 

ISSUES 

1 . The c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
a n x i e t y / s t r e s s c o n d i t i o n and r e s u l t i n g need f o r m e d i c a l s e r v i c e s . 

2. Whether t h e i n s u r e r ' s d e n i a l i s an i m p e r m i s s i b l e 
p r o s p e c t i v e d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s . 

3. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a g r e a t e r 
a t t o r n e y f e e t h a n t h a t awarded by t h e R e f e r e e , f o r s e r v i c e s 
r e n d e r e d a t t h e h e a r i n g . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

I n J u n e , 1987, t h e p a r t i e s went t o h e a r i n g b e f o r e a 
p r i o r R e f e r e e , R e f e r e e Menashe. The i s s u e b e f o r e t h e p r i o r 
R e f e r e e was w h e t h e r c l a i m a n t ' s a n x i e t y / s t r e s s c o n d i t i o n was a 
compensable o c c u p a t i o n a l d i s e a s e . D r s . L a r s e n and T u r c o , t h e 
e m p l o y e r ' s c o n s u l t i n g p h y s i c i a n s , t e s t i f i e d t h a t c l a i m a n t ' s 
c o n d i t i o n was n o t work r e l a t e d . I n f i n d i n g t h a t c l a i m a n t had 
p r o v e n c o m p e n s a b i l i t y , t h e R e f e r e e was n o t p e r s u a d e d by t h e 
c o n c l u s i o n s o f e i t h e r L a r s e n or T u r c o . We a f f i r m e d t h e p r i o r 
R e f e r e e ' s o r d e r on March 22, 1989. See C r a i g M. T o l o n e n , 41 Van 
N a t t a 347 ( 1 9 8 9 ) . 

CONCLUSIONS OF LAW 

The M e r i t s 

C l a i m a n t must p r o v e t h a t h i s c ompensable o c c u p a t i o n a l 
d i s e a s e o f J a n u a r y , 1987, i s a m a t e r i a l c o n t r i b u t i n g c a use o f h i s 
c u r r e n t a n x i e t y / s t r e s s c o n d i t i o n and r e s u l t i n g need f o r m e d i c a l 
s e r v i c e s . See ORS 6 5 6 . 2 4 5 ( 1 ) . 

I n November, 1987, c l a i m a n t was r e e x a m i n e d by 
Dr s . L a r s e n and T u r c o , a t t h e r e q u e s t o f t h e e m p l o y e r . As b e f o r e , 
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t h e y o p i n e d t h a t c l a i m a n t ' s a n x i e t y / s t r e s s c o n d i t i o n was t h e 
r e s u l t of. n o n - i n d u s t r i a l f a c t o r s . F i r s t , L a r s e n s t a t e d , i n t e r 
a l i a : 

" I c e r t a i n l y b e l i e v e - t h a t [ c l a i m a n t ' s ] 
o n - g o i n g c o m p l a i n t s a r e n o t m a t e r i a l l y 
r e l a t e d t o h i s employment b u t a r e d i r e c t l y 
r e l a t e d t o h i s p e r s o n a l i t y s t r u c t u r e , h i s 
use o f a l c o h o l and now h i s use o f 
B e n z o d i a z e p i n e t r a n q u i l i z e r s . " 

One week l a t e r , T u r c o r e p o r t e d , i n t e r a l i a : 

" T h i s man's symptoms have n o t changed s i n c e 
my l a s t e x a m i n a t i o n even t h o u g h he has been 
w o r k i n g t h e s h i f t t h a t he w i s h e s t o . As 
you know, I d i d n o t f e e l t h a t h i s 
d i f f i c u l t i e s were r e l a t e d t o t h e work 
e x p e r i e n c e b u t f e l t h i s p r o b l e m s i n t h a t 
r e g a r d were p r i m a r i l y o f an a d m i n i s t r a t i v e 
n a t u r e . T h i s man has had l o n g - s t a n d i n g 

' h y s t e r i c a l symptoms a s s o c i a t e d w i t h 
l o n g - s t a n d i n g p s y c h o l o g i c a l p r o b l e m s . The 
c u r r e n t d i a g n o s i s i s h y s t e r i c a l c o n v e r s i o n 
r e a c t i o n ' a s i t was p r e v i o u s l y i n an 
i n d i v i d u a l w i t h c h r o n i c a l c o h o l i s m by 
h i s t o r y . " (Emphasis a d d e d ) . 

I n January;' 1988, t h e e m p l o y e r i s s u e d a d e n i a l o f a l l 
f u r t h e r m e d i c a l t r e a t m e n t i n a s s o c i a t i o n w i t h c l a i m a n t ' s 
a n x i e t y / s t r e s s c o n d i t i o n . 

The f o l l o w i n g m o n t h , Ms. P r i c e , n u r s e p r a c t i t i o n e r , 
r e p o r t e d , i n t e r a l i a : 

" I am t r e a t i n g [ c l a i m a n t ] f o r s t r e s s 
symptoms w h i c h I f e e l a r e e x a c e r b a t e d by 
h i s work c o n d i t i o n s . H i s symptoms a r e 
b e t t e r , and he i s s l o w l y d i s c o n t i n u i n g h i s 
m e d i c i n e . However, he c o n t i n u e s t o l i v e 
u n d e r t h e t h r e a t o f s h i f t c hange." 

C l a i m a n t ' s s u p e r v i s o r , Mr. S a n d e r s , t e s t i f i e d t h a t he 
had no i m m e d i a t e p l a n s t o change c l a i m a n t t o s w i n g s h i f t . He 
c o n c e d e d , however, t h a t h i s p l a n s c o u l d change i f t h e e m p l o y e r 
p r e v a i l e d i n i t s a p p e a l o f c l a i m a n t ' s a n x i e t y / s t r e s s c l a i m . 
Tr . 19 and, 2 1 . 

C l a i m a n t t e s t i f i e d t h a t a f t e r r e c e i v i n g t h e i n s u r e r ' s 
d e n i a l o f J a n u a r y , 1988, h i s a n x i e t y / s t r e s s symptoms i n c r e a s e d . 
He e x p e r i e n c e d a n x i e t y a t t a c k s , numbness, and i m p a i r e d b r e a t h i n g . 
He w i s h e d t o c o n t i n u e b i o f e e d b a c k t r e a t m e n t s , u n t i l h i s l e v e l o f 
m e d i c a t i o n was f u r t h e r r e d u c e d . 

We a r e n o t p e r s u a d e d by t h e o p i n i o n s o f D r s . L a r s e n and 
T u r c o . They have c o n s i s t e n t l y o p i n e d t h a t c l a i m a n t ' s 
a n x i e t y / s t r e s s c o n d i t i o n i s due t o n o n - i n d u s t r i a l f a c t o r s . W h i l e 
L a r s e n and T u r c o a r e e n t i t l e d t o r e i t e r a t e t h e i r e a r l i e r o p i n i o n s , 
t h e i r v i e w s c o n f l i c t w i t h t h e law o f t h e c a s e . Kuhn v. SAIF, 7 3 
Or App 768, 771-72 ( 1 9 8 5 ) . That 1 i s , c l a i m a n t has a c o m p e n s a b l e 
a n x i e t y / s t r e s s c o n d i t i o n , as a m a t t e r o f l a w . We see l i t t l e , i f 
a n y t h i n g , i n t h e o p i n i o n o f L a r s e n o r T u r c o t o s u g g e s t a new o r 
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s u p e r s e d i n g n o n - i n d u s t r i a l ca.use s i n c e t h e p r i o r R e f e r e e ' s o r d e r 
o f J u n e , 1987. . 

M o r e o v e r , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s 
b i o f e e d b a c k t r e a t m e n t s were h e l p i n g t o r e d u c e h i s symptoms. H i s 
symptoms r e s u r f a c e d , h o wever, when t h e e m p l o y e r i s s u e d i t s d e n i a l 
o f J a n u a r y , 1988. I n a d d i t i o n , Ms. P r i c e r e p o r t e d t h a t c l a i m a n t ' s 
symptoms were e x a c e r b a t e d by t h e t h r e a t t h a t he c o u l d be 
r e a s s i g n e d t o s w i n g s h i f t . On c r o s s - e x a m i n a t i o n , Mr. S a n d e r s 
conceded t h a t c l a i m a n t c o u l d be t r a n s f e r r e d back t o s w i n g s h i f t i f 
t h e c o m p e n s a b i l i t y o f h i s a n x i e t y / s t r e s s c o n d i t i o n i s o v e r t u r n e d 
on a p p e a l . 

I n sum, we a r e p e r s u a d e d by t h e l a y t e s t i m o n y and t h e 
m e d i c a l o p i n i o n o f Ms. P r i c e t h a t c l a i m a n t ' s c o m p e n s a b l e 
a n x i e t y / s t r e s s c o n d i t i o n r e m a i n s a m a t e r i a l c o n t r i b u t i n g c a u s e o f 
h i s c u r r e n t a n x i e t y / s t r e s s c o n d i t i o n and r e s u l t i n g need f o r 
m e d i c a l s e r v i c e s . 

P r o s p e c t i v e D e n i a l 

The e m p l o y e r ' s d e n i a l o f J a n u a r y , 1988, s t a t e s , i n t e r 
a l i a : 

"Based on m e d i c a l i n f o r m a t i o n , i t a p p e a r s 
t h a t y o u r o n g o i n g symptoms and c o m p l a i n t s 
a r e no l o n g e r r e l a t e d t o y o u r c l a i m o f 
J a n u a r y 15, 1987 o r y o u r employment-
a c t i v i t i e s . T h e r e f o r e , o n g o i n g m e d i c a l 
t r e a t m e n t i n a s s o c i a t i o n w i t h a n x i e t y 
symptoms and c o m p l a i n t s a r e r e s p e c t f u l l y 
d e n i e d . T h i s i s o n l y a p a r t i a l d e n i a l o f 
y o u r c l a i m and does n o t i m p a i r or change 
t h e s t a t u s o f y o u r c l a i m s i n c e t h e O p i n i o n 
[ a n d ] O r d e r . " 

The R e f e r e e i n t e r p r e t e d t h e d e n i a l n a r r o w l y as a p p l y i n g 
o n l y t o " t h e n - c u r r e n t and n o t s u b s e q u e n t m e d i c a l s e r v i c e s . " We 
d i s a g r e e . 

The d e n i a l p l a i n l y d e n i e s " o n g o i n g " m e d i c a l s e r v i c e s ; 
n o t m e r e l y " c u r r e n t " m e d i c a l s e r v i c e s . A p r o s p e c t i v e d e n i a l t h a t 
a t t e m p t s t o deny a w o r k e r ' s r i g h t t o a l l f u t u r e o r o n g o i n g m e d i c a l 
s e r v i c e s , as h e r e , i s i m p e r m i s s i b l e . Danny M. Rusk, 41 ,Van N a t t a 
358 ( 1 9 8 9 ) ; see ORS 6 5 6 . 2 4 5 ( 1 ) . 

A c c o r d i n g l y , i n d e p e n d e n t o f o u r above a n a l y s i s on t h e 
m e r i t s , we s e t a s i d e t h e e m p l o y e r ' s d e n i a l on t h e a d d i t i o n a l 
g r o u n d s t h a t i t i m p e r m i s s i b l y d e n i e d c l a i m a n t ' s r i g h t t o f u t u r e 
m e d i c a l s e r v i c e s . 

A t t o r n e y Fee 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an a s s e s s e d f e e 
o f $1,100 f o r s e t t i n g a s i d e i t s J a n u a r y , 1988, d e n i a l . C l a i m a n t ' s 
a t t o r n e y a s s e r t s t h a t h i s s e r v i c e s a t t h e h e a r i n g e n t i t l e him t o a 
f e e o f $1,650. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e ' t h a t a $1,100 a s s e s s e d f e e 
a p p r o p r i a t e l y c ompensated c l a i m a n t ' s a t t o r n e y f o r h i s t i m e and 
e f f o r t expended a t t h e h e a r i n g . 
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L a s t l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a d d i t i o n a l 
a s s e s s e d f e e f o r h i s s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
d e n i a l i s s u e . However, i n a s m u c h as no s t a t e m e n t o f s e r v i c e s has 
been r e c e i v e d f r o m c l a i m a n t ' s a t t o r n e y , we c a n n o t award such a 
f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 14, 1988, i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e e m p l o y e r t o 
i t s a t t o r n e y , n o t t o exceed $918.50. 

EDWARD WALTERS, Claimant WCB 87-16006 
Vick & Gutzler, Claimant's Attorneys October 3, 1989 
Beers, Zimmerman & Rice, Defense Attorneys Order on Review 

" R e v i e w e d by Board Members Gern e r and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
B e t h l a h m y ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c s e r v i c e s . 

The B o a r d r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t was e n t i t l e d t o c o n t i n u i n g c h i r o p r a c t i c 
s e r v i c e s a f t e r he had f o r m a l l y changed a t t e n d i n g p h y s i c i a n s and 
h i s new p h y s i c i a n n e i t h e r r e f e r r e d h i m t o a c h i r o p r a c t o r n o r 
recommended c h i r o p r a c t i c s e r v i c e s . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t s i g n e d two Change o f A t t e n d i n g P h y s i c i a n 
f o r m s . The f i r s t i n September, 1986, and t h e second i n A p r i l , 
1987. On each f o r m , d i r e c t l y above c l a i m a n t ' s s i g n a t u r e , t h e 
f o l l o w i n g s t a t e m e n t i s c o n s p i c u o u s l y p r o v i d e d : 

"WORKER'S STATEMENT 

I w i s h t o change a t t e n d i n g p h y s i c i a n . 
The i n s u r e r may n o t i f y my p r e v i o u s . a t t e n d i n g p h y s i c i a n . " 

There, i s no s h o w i n g o f f r a u d , m i s r e p r e s e n t a t i o n , d u r e s s , 
o r l a c k o f m e n t a l c a p a c i t y a t t h e t i m e c l a i m a n t s i g n e d e ach f o r m . 

CONCLUSIONS;OF LAW 

The p a r t i e s do n o t d i s p u t e . t h e a p p l i c a t i o n o f OAR 
4 3 6 - 1 0 - 0 6 0 ( 2 ) t o t h i s c a s e . T h a t r u l e p r o v i d e s , i n t e r a l i a : 

"The p a t i e n t may have o n l y one a t t e n d i n g 
p h y s i c i a n a t a t i m e . T r e a t m e n t by o t h e r 
p h y s i c i a n s s h a l l be a t t h e r e q u e s t o f t h e 
a t t e n d i n g p h y s i c i a n who s h a l l p r o m p t l y 
n o t i f y t h e i n s u r e r o f t h e r e q u e s t . * * *." 

He r e , c l a i m a n t c o m p e n s a b l y i n j u r e d h i s l e f t knee i n 1978. He 
t r e a t e d w i t h Dr. Tongue, an o r t h o p e d i s t , f o r s e v e r a l y e a r s . I n 
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September, 1986, he s i g n e d a Change o f A t t e n d i n g P h y s i c i a n f o r m , 
w h i c h s p e c i f i e d Dr. Beebe, a c h i r o p r a c t o r , as h i s new a t t e n d i n g 
p h y s i c i a n . W h i l e c o n t i n u i n g t o t r e a t w i t h Beebe, he s i g n e d a 
s econd "Change o f A t t e n d i n g P h y s i c i a n f o r m i n A p r i l , 1987. T h i s 
s e c o n d f o r m s p e c i f i e d Dr. Rusch, M.D., as h i s new a t t e n d i n g 
p h y s i c i a n . Rusch n e v e r r e f e r r e d c l a i m a n t t o Beebe nor recommended 
t h a t he o b t a i n c h i r o p r a c t i c t r e a t m e n t . 

I n O c t o b e r , 1987, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n c e A p r i l , 1987. The b a s i s 
f o r t h e i n s u r e r ' s d e n i a l was t h a t Dr. Beebe's s e r v i c e s had n o t 
been r e q u e s t e d by Dr. Rusch, as r e q u i r e d by OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) . 

F i n d i n g t h a t c l a i m a n t had n o t i n t e n d e d t o change p h y s i c i a n s 
i n A p r i l , 1987, t h e R e f e r e e s e t a s i d e t h e i n s u r e r ' s p a r t i a l 
d e n i a l . We d i s a g r e e . 

C l a i m a n t f o r m a l l y changed a t t e n d i n g p h y s i c i a n s f r o m Dr. Beebe 
t o Dr. Rusch i n A p r i l , 1987. I n so d o i n g , he e x e c u t e d a Change o f 
A t t e n d i n g P h y s i c i a n f o r m . As we f o u n d a b o v e , t h a t f o r m 
c o n s p i c u o u s l y p r o v i d e d t h a t c l a i m a n t w i s h e d t o change a t t e n d i n g 
p h y s i c i a n s . T h e r e i s no e v i d e n c e t h a t he d i d n o t u n d e r s t a n d t h e 
p l a i n and unambiguous l a n g u a g e d i r e c t l y above h i s s i g n a t u r e . Nor 
i s t h e r e any e v i d e n c e o f f r a u d , m i s r e p r e s e n t a t i o n , o r d u r e s s . 
A c c o r d i n g l y , c l a i m a n t t e s t i f i e d , i n t e r a l i a ; 

"Q. And t h a t f o r m says — w e l l , l e t me 
t a k e a l o o k a t i t d i r e c t l y h e r e . I t s a y s , 
' I w i s h t o change a t t e n d i n g p h y s i c i a n . ' 
Why d i d you s i g n t h a t f o r m ? " 

"A. I was under t h e i m p r e s s i o n t h a t I had 
t o s i g n t h a t t o g e t [ t h e i n s u r e r ] t o pay 
f o r [ D r . R u s c h ' s ] s e r v i c e s . " 

"Q. What l e d you t o t h i n k t h a t ? " 

"A. I d i d n ' t r e a l l y u n d e r s t a n d t h e r u l e s 
as I'm s t a r t i n g t o l e a r n them. I t h o u g h t 
t h a t I had t o s i g n t h a t f o r him t o r e c e i v e 
t h e money f r o m [ t h e i n s u r e r ] . " 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t c h a nged 
h i s a t t e n d i n g p h y s i c i a n f r o m Dr. Beebe t o Dr. Rusch i n A p r i l , 
1987. C l a i m a n t ' s m i s t a k e n b e l i e f as t o t h e l e g a l e f f e c t o f t h a t 
f o r m , no m a t t e r how g e n u i n e , i s n o t c o n t r o l l i n g . See A l v a P. 
Hogan, 40 Van N a t t a 565 ( 1 9 8 8 ) . Inasmuch as Rusch n e v e r r e q u e s t e d 
Beebe t o t r e a t c l a i m a n t , c l a i m a n t ' s t r e a t m e n t by Beebe a f t e r 
A p r i l , 1987, was n o t c o m p e n s a b l e . OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 8, 1988, i s r e v e r s e d . The 
i n s u r e r ' s p a r t i a l d e n i a l i s r e i n s t a t e d and u p h e l d . ' 

-1672-



JOHN W. WHARTON, Claimant WCB 88-06680 
Vick & Glitzier, Claimant's Attorneys October 3, 1989 
SAIF Corp Legal, Defense Attorney Order of Dismissal 

The SAIF C o r p o r a t i o n moves f o r d i s m i s s a l of c l a i m a n t ' s 
r e q u e s t f o r review of a Referee's order on the ground t h a t 
c l a i m a n t d i d not request r e v i e w . The motion i s g r a n t e d . 

FINDINGS 

Claimant requested a h e a r i n g c o n c e r n i n g an A p r i l 27, 
1988 D e t e r m i n a t i o n Order. The h e a r i n g was scheduled f o r June 29, 
1988. On t h a t d a t e , c l a i m a n t d i d not appear a t the h e a r i n g . SAIF 
moved f o r d i s m i s s a l of the h e a r i n g . On J u l y 7, 1988, the Referee 
dismissed the h e a r i n g request w i t h o u t p r e j u d i c e . The o r d e r 
c o n t a i n e d a statement e x p l a i n i n g t h e p a r t i e s ' r i g h t s of appeal 
under ORS 656.289(3) and 656.295. 

On J u l y 18, 1988, the Hearings D i v i s i o n r e c e i v e d a 
l e t t e r from c l a i m a n t . The l e t t e r , dated J u l y 12, 1988, was 
addressed t o the Referee. The l e t t e r began as f o l l o w s : " [ i ] n 
answer t o your l e t t e r , dated J u l y 1 1988, and our te l e p h o n e 
c o n v e r s a t i o n , t o d a y , J u l y 12, 1988 . . ." A f t e r e x p l a i n i n g t h a t 
he b e l i e v e d h i s h e a r i n g had been c a n c e l l e d , c l a i m a n t concluded as 
f o l l o w s : " I t h i n k you'd b e t t e r check your r e c o r d s b e f o r e w r i t i n g 
such l e t t e r s as the one I r e c e i v e d today ( t h e Order of 
D i s m i s s a l ) . " The l e t t e r , which was n e i t h e r m a i l e d by r e g i s t e r e d 
nor c e r t i f i e d m a i l , i n d i c a t e d t h a t c o p i e s had been ma i l e d t o SAIF 
and i t s i n s u r e d . . .' • " 

On June 28, 1989, c l a i m a n t c o n t a c t e d t h e Board 
c o n c e r n i n g t h e s t a t u s of h i s case. On June 30, 1989, the Board 
m a i l e d a computer-generated l e t t e r t o t h e p a r t i e s acknowledging a 
request f o r review of the Referee's J u l y 7, 1988 o r d e r . 

ULTIMATE FINDINGS 

Claimant d i d not request Board review of t h e Referee's 
J u l y 7, 1988 d i s m i s s a l o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on'which a copy of the order i s mai l e d t o the p a r t i e s , 
one of the p a r t i e s r e quests Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o the 
Board and c o p i e s of the request s h a l l be mailed t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the req u e s t f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
P e r i o d . Argonaut Insurance Co. v. King., 63 Or App 847, 852 (1983 ) . 

The request f o r review by the Board o f a Referee's o r d e r 
need o n l y s t a t e t h a t the p a r t y r equests a review of the o r d e r . 
ORS 656.295(1). While no "magic words" are r e q u i r e d f o r 
compliance, the s t a t u t e contemplates a modicum of i n f o r m a t i o n 
s u f f i c i e n t t o c l e a r l y i d e n t i f y a document as a p a r t y ' s r e q u e s t f o r 
Board review of a Referee's o r d e r . Gerardo V. Soto, J r . , 35 Van 
Na t t a 1801, 1803 (198 3 ) . Where a p a r t y has not e x p r e s s l y 
requested Board r e v i e w , but t h e i r i n t e n t i o n t o do so i s both c l e a r 
and u n m i s t a k a b l e , we have concluded t h a t we have j u r i s d i c t i o n 
p u r s u a n t - t o ORS 656.295. See Roc h e l l e M. Gordon, 40 Van N a t t a 
1808 (1988 ) . ~77^ 



I n Gordon, the c l a i m a n t m a i l e d a l e t t e r t o t h e Board 
some 21 days a f t e r a Referee's d i s m i s s a l o r d e r . I n her l e t t e r , 
c l a i m a n t s t a t e d t h a t she "had no i n t e n t i o n s of s t o p p i n g [ h e r ] 
case" a-nd would "not s t o p t h i s u n t i l [she g o t ] a f a i r 
s e t t l e m e n t ; " Inasmuch as the l e t t e r was r e c e i v e d s h o r t l y a f t e r 
the Referee's o r d e r and r e f l e c t e d the c l a i m a n t ' s d e s i r e t o 
c o n t i n u e t he p r o s e c u t i o n of her case, we h e l d t h a t i t c o n s t i t u t e d 
a request f o r Board review. 

The p r e s e n t case i s d i s t i n g u i s h a b l e from Gordon. Here, 
as i n Gordon, c l a i m a n t ' s l e t t e r , which was r e c e i v e d s h o r t l y a f t e r 
t he Referee's o r d e r , d i d not e x p r e s s l y request Board r e v i e w . 
However, u n l i k e Gordon, c l a i m a n t ' s i n t e n t i o n s are f a r from c l e a r 
and u n m i s t a k a b l e . I n f a c t , t h e r e appears t o be o n l y one 
c e r t a i n t y . That i s , i n d i r e c t response t o the Referee's o r d e r and 
a r e c e n t "telephone c o n v e r s a t i o n " , c l a i m a n t s p e c i f i c a l l y addressed 
h i s J u l y 12, 1988 l e t t e r t o the Referee, r a t h e r than the Board. 

C o n s i d e r i n g such c i r c u m s t a n c e s , i n c l u d i n g c l a i m a n t ' s 
express admonishments t o the Referee t o "check your r e c o r d s " , we 
i n t e r p r e t the J u l y 12, 1988 l e t t e r t o be, i n e f f e c t , a re q u e s t f o r 
r e c o n s i d e r a t i o n of the Referee's d i s m i s s a l o r d e r . See June M. 
Hejduk, 41 Van Na t t a 887 (1989) (Motion t o se t a s i d e Referee's 
d i s m i s s a l o r d e r does not c o n s t i t u t e request f o r Board r e v i e w ) ; 
Myron A. Schmidt, 41 Van Na t t a 896 (1989) (Motion t o vacate 
Referee's d i s m i s s a l order i s not a request f o r Board r e v i e w ) . 
Consequently, we h o l d t h a t c l a i m a n t d i d not request Board r e v i e w 
of t he Referee's o r d e r . ORS 656.295(1); R o c h e l l e M. Gordon, 
supra; Gerardo V. Soto, supra. 

Inasmuch as the Referee's order has not been appealed, 
s t a y e d , w i t h d r a w n , m o d i f i e d , or r e p u b l i s h e d w i t h i n 30 days of i t s 
i s s u a n c e , i t has become f i n a l by o p e r a t i o n of law. ORS 
656.289(3); Farmers Insurance Group v. SAIF, 301 Or 612, 619 
(1986 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 (19 8 6 ) ; 
F i s c h e r v. SAIF, 76 Or App 656, 659 (1986). 

We are m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y t a k e n these 
a c t i o n s w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an unrepresented p a r t y i s not expected t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s of the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut Insurance Co. v. 
King, supra. See A l f r e d F. P u g l i s i , 39 Van Na t t a 310 (1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Natt a 862 (1986 ) . 

A c c o r d i n g l y , the request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

HAYWARD A. CLARK, Claimant WCB 85-12381, 86-12353, 86-12901 
Ackerman, et a l . , Claimant's Attorneys & 86-15739 
Brian L. Pocock, Defense Attorney October 5,. 1989 

Order oh Review 
Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer requests review of t h a t p o r t i o n 
of Referee Seymour's order which set as i d e i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r a b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n . On re v i e w , t he i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

From August 1978 u n t i l almost December 1979, c l a i m a n t was 
employed as a panel p a t c h e r . Most o f the work on t h a t j o b i n v o l v e d 
u s i n g a hand r o u t e r , p u t t y gun, and glue gun on the patch l i n e . 
C laimant i s r i g h t - h a n d e d and h e l d the r o u t e r and guns i n h i s r i g h t 
hand. There were many g r a s p i n g motions i n v o l v e d . 

I n November 1979, c l a i m a n t began e x p e r i e n c i n g numbness, 
mos t l y a t n i g h t , i n h i s r i g h t hand and w r i s t . The symptoms 
worsened and c l a i m a n t f i l e d a c l a i m f o r t h e c o n d i t i o n on January 
22, 1980, which was accepted by the employer. The 801 form noted 
t h a t the c o n d i t i o n i n v o l v e d nerves i n the r i g h t w r i s t . The 
c o n d i t i o n was diagnosed as r i g h t c a r p a l t u n n e l syndrome. A 
subsequent 827 form f i l e d January 29,. 1980 diagnosed c l a i m a n t ' s 
c o n d i t i o n as: prob a b l e c a r p a l t u n n e l syndrome of the r i g h t arm; 
pr o b a b l e e a r l y c a r p a l t u n n e l syndrome of the l e f t , secondary t o j o b 
exposure. 

I n May 1986, c l a i m a n t was examined by Dr. M u n d a l l , 
n e u r o l o g i s t , a t the request of Dr. Thomas, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r . Dr. Mundall r e p o r t e d t h a t i n a d d i t i o n t o low back 
p a i n , c l a i m a n t had m i l d symptomatic c a r p a l t u n n e l syndrome, r i g h t 
worse than l e f t . Claimant f i l e d an 801 form f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome which was dated A p r i l 23, 1986. 

I n August 1986, the employer denied c l a i m a n t ' s c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

FINDINGS OF ULTIMATE FACT 

Clai m a n t ' s work a c t i v i t i e s were t he major cause of h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW 

The employer contends t h a t t h e Referee should have 
a d m i t t e d a r e b u t t a l r e p o r t from Dr. Nathan t h a t was o b t a i n e d a f t e r 
t he h e a r i n g . We note t h a t the Referee s p e c i f i c a l l y l e f t t h e r e c o r d 
open f o r the d e p o s i t i o n of Dr. Mundall and a d e p o s i t i o n o f 
c l a i m a n t . As the r e c o r d was not l e f t open f o r any f u r t h e r 
evidence, o t h e r than the d e p o s i t i o n s mentioned above, we agree t h a t 
Dr. Nathan's r e b u t t a l r e p o r t should not have been a d m i t t e d . See 
former OAR 438-06-090. A c c o r d i n g l y , we have not c o n s i d e r e d the 
r e p o r t . We now proceed t o the m e r i t s . 

The Referee concluded t h a t claimant.'s b i l a t e r a l c a r p a l 
t u n n e l syndrome i s c a u s a l l y r e l a t e d t o h i s work a c t i v i t i e s . We 
agree. 

I n order t o p r e v a i l on an o c c u p a t i o n a l disease c l a i m , 
c l a i m a n t must show t h a t the work a c t i v i t y e i t h e r caused t he 
c o n d i t i o n o r , i n the case of a p r e e x i s t i n g c o n d i t i o n , t h a t t h e work 
a c t i v i t i e s caused a worsening of the u n d e r l y i n g c o n d i t i o n . Wheeler 
v. Boise Cascade, 298 Or 452 (1985); W e l l e r v. Union C a r b i d e , 288 
Or 27 ( 1979 ) . This r e q u i r e s c l a i m a n t t o prove t h a t t h e work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause of the c o n d i t i o n or 
i t s worsening. Roseburg Lumber Co. v. K i l l m e r , 72 Or App 626 
( 1985 ) . 

The i s s u e of whether c l a i m a n t ' s work a c t i v i t i e s were t he 
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major c o n t r i b u t i n g cause of h i s b i l a t e r a l c a r p a l t u n n e l syndrome i s 
a complex me d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , the r e s o l u t i o n of the i s s u e l a r g e l y t u r n s on an a n a l y s i s 
of the medical r e c o r d . U r i s v. Compensation Department, 247 Or 
420, 426 (1967); Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 
109 ( 1 9 8 5 ) . 

Dr. M u n d a l l , who i s t r e a t i n g c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome, opined t h a t the c o n d i t i o n was w o r k - r e l a t e d . His 
o p i n i o n i s based on the n a t u r e of c l a i m a n t ' s work a c t i v i t i e s , i . e . 
f r e q u e n t g r i p p i n g a c t i v i t i e s and because c l a i m a n t ' s symptoms 
f l u c t u a t e d depending on what k i n d of work he was doing at t h e 
t i m e . Dr. C u t t l e r agreed w i t h Dr. Mundall and opined t h a t 
c l a i m a n t ' s work a c t i v i t y was c o n s i s t e n t w i t h a w o r k - r e l a t e d 
c o n d i t i o n . F u r t h e r , Dr. Golden a l s o f e l t t h a t the b i l a t e r a l c a r p a l 
t u n n e l syndrome was w o r k - r e l a t e d . 

Only Dr. Nathan f e l t t h a t c l a i m a n t ' s work was not 
c a u s a l l y r e l a t e d t o h i s b i l a t e r a l c a r p a l t u n n e l syndrome. He 
con s i d e r e d i t u n l i k e l y t h a t the type of work a c t i v i t i e s performed 
by c l a i m a n t would be r e s p o n s i b l e f o r the development of the 
c o n d i t i o n . 

F o l l o w i n g our de novo review of the medical and l a y 
evidence, we conclude t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e 
major cause of h i s b i l a t e r a l c a r p a l t u n n e l syndrome. I n r e a c h i n g 
t h i s c o n c l u s i o n , we are persuaded by the w e l l - r e a s o n e d o p i n i o n s o f 
Drs. Mundall and C u t t l e r . Somers v. SAIF, 77 Or App 259 (19 8 6 ) . 
A c c o r d i n g l y , c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n 
i s compensable. 

A l t h o u g h c l a i m a n t p r e v a i l e d b e f o r e the Board on an 
e m p l o y e r - i n i t i a t e d request f o r review, he s u b m i t t e d no b r i e f f o r 
our c o n s i d e r a t i o n . F u r t h e r , t h e r e i s no o t h e r evidence t h a t 
c l a i m a n t ' s counsel m e a n i n g f u l l y p a r t i c i p a t e d on Board r e v i e w . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s counsel i s not e n t i t l e d t o a 
fee i n t h i s forum. S h i r l e y M. Brown, 40 Van Na t t a 879 ( 1 9 8 8 ) . 

ORDER 

The Referee's order dated August 14, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $359, i s approved. 

HAROLD L. DAVENPORT, Claimant Own Motion 87-0120M 
Becker & Hunt, Claimant's Attorneys October 5, 1989 
Nelson, et a l . , Defense Attorneys Own Motion Determination 

The i n s u r e r v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d t o h i s i n d u s t r i a l i n j u r y of October 3 1, 
1979. The c l a i m has now been s u b m i t t e d f o r c l o s u r e . We g r a n t 
c l a i m a n t permanent t o t a l d i s a b i l i t y and a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y b e n e f i t s . 

ISSUES 
1. E x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , i n c l u d i n g 

permanent t o t a l d i s a b i l i t y . 

2. Temporary t o t a l d i s a b i l i t y . 
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FINDINGS OF FACT 

Cla i m a n t , a maintenance mechanic/combination w e l d e r , 
s u s t a i n e d v a r i o u s compensable i n j u r i e s on October 31, 1979, when he 
s l i p p e d and f e l l from a l a d d e r , l a n d i n g on h i s r i g h t s i d e . X-rays 
t h a t n i g h t r e v e a l e d s e v e r a l f r a c t u r e d r i g h t r i b s . The next day, 
c l a i m a n t sought t r e a t m e n t f o r p a i n i n h i s c h e s t , neck, r i g h t shoulder 
and elbow. He was taken o f f work f o r a few weeks and t r e a t e d 
c o n s e r v a t i v e l y . The c l a i m was c l o s e d by D e t e r m i n a t i o n - O r d e r on March 
25, 1980, w i t h no permanent d i s a b i l i t y award. 

Claimant c o n t i n u e d t o have p a i n i n the neck and r i g h t 
s h o u l d e r , along w i t h tenderness and o c c a s i o n a l s w e l l i n g of the r i g h t 
elbow. I n e a r l y 1981, c l a i m a n t sought t r e a t m e n t f o r what was 
diagnosed as r i g h t o l e c r a n o n ( e l b o w ) . b u r s i t i s . The elbow was 
s u c e s s f u l l y a s p i r a t e d , e l i m i n a t i n g f u r t h e r s w e l l i n g . Claimant was 
a l s o diagnosed w i t h a r i g h t shoulder s p r a i n , which was t r e a t e d 
c o n s e r v a t i v e l y . The c l a i m was again c l o s e d by D e t e r m i n a t i o n Order on 
October 28, 1982, w i t h awards of 10 p e r c e n t unscheduled permanent 
d i s a b i l i t y and 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r the l o s s 
of use or f u n c t i o n of the r i g h t arm. 

I n February, 1984, c l a i m a n t began t r e a t i n g w i t h Dr. Manley, 
an o r t h o p e d i s t . Claimant complained of acute tenderness and numbness 
r a d i a t i n g i n t o the f i n g e r s of h i s r i g h t hand. Nerve c o n d u c t i o n 
s t u d i e s r e v e a l e d r i g h t t a r d y u l n a r nerve p a l s y . 
Meanwhile, i n December, 1984, c l a i m a n t ' s neck p a i n i n c r e a s e d i n 
s e v e r i t y , o c c a s i o n a l l y s h o o t i n g i n t o the r i g h t s h o u l d e r . X-rays 
r e v e a l e d s i g n i f i c a n t c e r v i c a l s p o n d y l o s i s . I n February, 1985, the 
employer c l o s e d down the p l a n t where c l a i m a n t had been w o r k i n g as 
a maintenance mechanic. Claimant has not worked s i n c e t h e n . 

On May 28, 1985, due t o worsening u l n a r neuropathy, 
c l a i m a n t underwent s u r g i c a l t r a n s p o s i t i o n and decompression of the 
r i g h t u l n a r nerve. He responded w e l l t o s u r g e r y , though some 
r e s i d u a l symptoms of numbness and t i n g l i n g remained. The i n s u r e r 
reopened c l a i m a n t ' s c l a i m and began paying temporary d i s a b i l i t y 
b e n e f i t s b e g i n n i n g on the date of s u r g e r y . 

Claimant c o n t i n u e d t o have p a i n along the neck and r i g h t 
s h o u l d e r . Dr. Manley diagnosed biceps t e n d o n i t i s and p r e s c r i b e d 
p h y s i c a l t h e r a p y . N e v e r t h e l e s s , by January, 1986, c l a i m a n t had 
c o n s t a n t neck and r i g h t shoulder p a i n , along w i t h r e s i d u a l 
symptoms i n the r i g h t hand. V a r i o u s d i a g n o s t i c s t u d i e s on the 
c e r v i c a l spine i n March, 1986, r e v e a l e d s i g n i f i c a n t s p o n d y l o s i s 
w i t h evidence of s i g n i f i c a n t p o t e n t i a l f o r nerve r o o t 
compression. However, s u r g e r y was not recommended f o r t h a t 
c o n d i t i o n . I n 1987 c l a i m a n t experienced a worsening of the r i g h t 
s houlder and hand c o n d i t i o n s . A l s o , i t was determined t h a t o r a l 
m e d i c a t i o n f o r the r i g h t shoulder was i r r i t a t i n g c l a i m a n t ' s 
stomach. Treatment by i n j e c t i o n s and p h y s i c a l t h e r a p y appeared t o 
h e l p . 

Claimant p r e s e n t l y has permanent p h y s i c a l l i m i t a t i o n s 
due t o the e f f e c t s o f . h i s compensable i n j u r i e s , which l i m i t him to 
very s e d e n t a r y work. . He has s i g n i f i c a n t l o s s of r i g h t s h o u l d e r 
motion and experiences shoulder impingement w i t h any type of 
a b d u c t i o n or f l e x i o n . There i s a l s o s i g n i f i c a n t muscular 
tenderness and a 20-percent l o s s of s t r e n g t h i n the r i g h t s h o u l d e r 
when compared t o the l e f t s h o u l d e r . He cannot c l i m b l a d d e r s , 
c r a w l , reach w i t h h i s r i g h t arm above shoulder l e v e l , or p e r f o r m 
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o t h e r a c t i v i t i e s r e q u i r i n g s i g n i f i c a n t shoulder w e i g h t - b e a r i n g or 
shoulder s t a b i l i z a t i o n . Claimant a l s o has tremors and l a c k o f 
g r i p s t r e n g t h i n h i s dominant r i g h t hand. He can l i f t no more 
than seven pounds w i t h the r i g h t hand, whereas he can l i f t 20 
pounds w i t h the l e f t hand. 

Claimant i s 59 .years of age and has a GED. He has p r i o r 
work e x p e r i e n c e as a maintenance mechanic, c o m b i n a t i o n w e l d e r , 
l e a d w e l d e r , b o i l e r m a k e r , p i p e f i t t e r / w e l d e r and fa r m e r . However, 
he i s unable t o r e t u r n t o those o c c u p a t i o n s due t o h i s compensable 
i n j u r i e s . Claimant was r e f e r r e d f o r v o c a t i o n a l e v a l u a t i o n i n 
January, 1989. His v o c a t i o n a l counselor c o n t a c t e d over 50 
employers t o i n v e s t i g a t e the p o s s i b i l i t y of employment as a 
p r i n t i n g press o p e r a t o r , c o l o r s t r i p p e r , or machine o p e r a t o r . 
A l t h o u g h s e v e r a l "hands on" t r a i n i n g p o s s i b i l i t i e s were l o c a t e d , 
o n l y one employer was w i l l i n g t o co n s i d e r an o n - s i t e e v a l u a t i o n . 
That employer r e p o r t e d a press o p e r a t o r p o s i t i o n r e q u i r i n g 
o c c a s i o n a l l i f t i n g of 25-30 pounds and expressed i n t e r e s t i n 
h i r i n g c l a i m a n t t h r o u g h an o n - t h e - j o b t r a i n i n g program, p r o v i d e d 
c l a i m a n t demonstrated s u f f i c i e n t c a p a c i t i e s and a p t i t u d e s t o 
per f o r m t h e j o b . However, t h e r e i s no ' i n d i c a t i o n t h a t c l a i m a n t 
has y e t e n t e r e d an a u t h o r i z e d t r a i n i n g program. 

FINDING OF ULTIMATE FACT 

Claimant became m e d i c a l l y s t a t i o n a r y as of March 2 1 , 
1989. Due t o t h e permanent e f f e c t s o f h i s compensable i n j u r i e s , 
c l a i m a n t i s unable t o pe r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . He has made reasonable e f f o r t s t o f i n d work. 

CONCLUSIONS OF LAW AND OPINION 

To be e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must prove t h a t he i s unable t o pe r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656 . 206(1 ) ( a ) ; H a r r i s v. 
SAIF, 292 Or 683, 695 (198 2 ) . Dr. Manley, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , i n d i c a t e d t h a t c l a i m a n t can pe r f o r m very s e d e n t a r y 
work. Because c l a i m a n t i s capable of w o r k i n g , he can p r e v a i l o n l y 
by p r o v i n g t h a t he f a l l s w i t h i n the s o - c a l l e d " o d d - l o t " d o c t r i n e . 
Under t h a t d o c t r i n e , an i n j u r e d worker, capable o f p e r f o r m i n g work 
of some k i n d , may s t i l l be permanently and t o t a l l y d i s a b l e d due t o 
a c o m b i n a t i o n of h i s p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical 
f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , mental c a p a c i t y and e m o t i o n a l c o n d i t i o n s . 
C l a r k v. Boise Cascade Corp., 72 Or App 397, 399 (1985). Because 
the i n j u r e d worker has some c a p a c i t y f o r employment, he i s 
s t a t u t o r i l y r e q u i r e d t o make reasonable e f f o r t s t o f i n d work, 
a l t h o u g h he need not engage i n j o b seeking a c t i v i t i e s t h a t would 
be f u t i l e . ORS 656.206(3); Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699, 701 (1984), rev den 298 Or 470 (1985). 

The v o c a t i o n a l evidence e s t a b l i s h e s t h a t c l a i m a n t i s not 
p h y s i c a l l y capable of r e t u r n i n g t o work i n any of h i s p r e v i o u s 
o c c u p a t i o n s . Furthermore, Dr. Manley, the t r e a t i n g ' p h y s i c i a n , 
opines t h a t c l a i m a n t i s unable t o r e t u r n t o any type of work due 
to h i s age and p h y s i c a l l i m i t a t i o n s , though he r e l e a s e d c l a i m a n t 
f o r proposed o n - t h e - j o b t r a i n i n g as a machine o p e r a t o r , s t a t i n g 
t h a t i t i s " [ c ] e r t a i n l y w o r t h a t r y . " Claimant's v o c a t i o n a l 
c o u n s e l o r l o c a t e d s e v e r a l t r a i n i n g p o s s i b i l i t i e s , i n c l u d i n g one 
employer who expressed i n t e r e s t i n h i r i n g c l a i m a n t as a pre s s 
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o p e r a t o r , p r o v i d e d t h a t c l a i m a n t demonstrated s u f f i c i e n t 
c a p a c i t i e s and a p t i t u d e s t o p e r f o r m the j o b . However, t h e r e i s no 
i n d i c a t i o n i n the r e c o r d t h a t a s p e c i f i c t r a i n i n g program has y e t 
been developed f o r c l a i m a n t . 

^ Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d 
must be decided on the b a s i s of c o n d i t i o n s e x i s t i n g a t the time of 
the d e c i s i o n , not on h i s p o t e n t i a l f o r f u t u r e employment a f t e r 
r e t r a i n i n g . Gettman v. SAIF, 289 Or 609, 614 ( 1 9 8 0 ) ; Welch v. 
B a n i s t e r P i p e l i n e , supra. T h e r e f o r e , we d e c l i n e t o c o n s i d e r 
whether c l a i m a n t may be employable a f t e r proposed r e t r a i n i n g . 
I n s t e a d , we assess c l a i m a n t ' s e m p l o y a b i l i t y based on c o n d i t i o n s 
e x i s t i n g a t t h i s t i m e . We do not f i n d t h a t c l a i m a n t p r e s e n t l y has 
the t r a n s f e r a b l e s k i l l s necessary t o f i n d work w i t h i n h i s p h y s i c a l 
l i m i t a t i o n s , d e s p i t e h i s reasonable e f f o r t s t o o b t a i n work t h r o u g h 
v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s . A c c o r d i n g l y , c l a i m a n t i s 
awarded permanent t o t a l d i s a b i l i t y b e n e f i t s . 

A permanent t o t a l d i s a b i l i t y award under the o d d - l o t 
d o c t r i n e i s e f f e c t i v e as of the e a r l i e s t date t h a t a l l r e l e v a n t 
m e d i c a l , s o c i a l and v o c a t i o n a l elements e x i s t t o s u p p o r t t h e 
award. Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 365, 
370-71 (1988); M o r r i s v. Denny's, 50 Or App 533, mod 53 Or App 
863, 867 (1981 )";: Here, we f i n d t h a t a l l of the elements 
s u p p o r t i n g c l a i m a n t ' s award e x i s t e d on March 21, 1989, when 
Dr. Manley d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y . A c c o r d i n g l y , 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award i s e f f e c t i v e as of 
March 2 1 , 1989. 

F i n a l l y , c l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y 
from May 28, 1985, t h r o u g h March 21, 1989, the m e d i c a l l y 
s t a t i o n a r y d a t e . Deduction of o v e r p a i d temporary d i s a b i l i t y from 
unpaid permanent d i s a b i l i t y i s approved. 

IT IS SO ORDERED. 

SYLVIA J. MINSHULL, Claimant WCB 87-07146 & 87-03289 
Emmons, Kyle, et a l . , Claimant's Attorneys October 5, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 
Rankin, et a l . , Defense Attorneys 

Reviewed by Board Members Gerner and Myers. 

D. G. S h e l t e r Products ("D. G."), a s e l f - i n s u r e d 
employer, r e q u e s t s review of t h a t p o r t i o n of Referee Daron's order 
t h a t set a s i d e i t s d e n i a l of claimant's-"new i n j u r y " c l a i m f o r 
c e r v i c a l , shoulder and l e f t arm c o n d i t i o n s . I n h i s respondent's 
b r i e f , c l a i m a n t argues t h a t we should a f f i r m the Referee's d e c i s i o n 
w i t h r e g a r d t o D. G. A l t e r n a t i v e l y , c l a i m a n t contends t h a t we 
should r e v e r s e t h a t p o r t i o n of the Referee's d e c i s i o n t o uphold the 
a g g r a v a t i o n and medical s e r v i c e s d e n i a l r e l a t i n g t o the same 
c o n d i t i o n i ssued by Norpac Foods, I n c . ("Norpac"), a s e l f - i n s u r e d 
employer. For i t s p a r t , Norpac contends t h a t the Board l a c k s 
j u r i s d i c t i o n t o review the Referee's d e c i s i o n t o uphold i t s d e n i a l 
because t h a t i s s u e has not been p r o p e r l y r a i s e d b e f o r e the Board. 
We a f f i r m . 

ISSUES 

1. : J u r i s d i c t i o n . 

2. Whether D. G. i s p r e c l u d e d from denying 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 
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3. I f n o t , then c o m p e n s a b i l i t y of and r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o her neck, 
s h o u l d e r s , arms and low back on November 3, 1982, w h i l e w o r k i n g f o r 
Norpac's predecessor i n i n t e r e s t , S t a y t o n Canning Co. A myelogram 
d i s c l o s e d d i s c o g e n i c disease a t C5-6, w i t h a mputation of t h e r i g h t 
C6 nerve r o o t . Dr. B r e t t , neurosurgeon, subs e q u e n t l y r e p o r t e d t h a t 
c l a i m a n t c o u l d b e n e f i t from s u r g e r y . The employer denied t h e 
proposed s u r g e r y . 

A January 29, 1986 D e t e r m i n a t i o n Order g r a n t e d 40 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y r e s u l t i n g from c l a i m a n t ' s 
November 3, 1982 i n j u r y . 

Claimant requested a h e a r i n g on, among o t h e r t h i n g s , the 
s u r g e r y d e n i a l and the permanent d i s a b i l i t y award. By Referee's 
or d e r dated June 6, 1986, the s u r g e r y d e n i a l was upheld and the 
unscheduled permanent d i s a b i l i t y award was reduced from 40 p e r c e n t 
t o 10 p e r c e n t . 

During 1985 and 1986, c l a i m a n t worked b r i e f l y f o r two 
separate employers as a cook. Claimant r e c e i v e d p e r i o d i c 
c h i r o p r a c t i c t r e a t m e n t s from Dr. Saboe. 

I n October 1986, c l a i m a n t commenced work f o r D.G. 
Claimant's employment d u t i e s i n v o l v e d l i g h t work. 

On February 20, 1987, Norpac issued a d e n i a l of ongoing 
c h i r o p r a c t i c t r e a t m e n t as not reasonable or necessary and no l o n g e r 
r e l a t e d t o the November 3, 1982 i n j u r y . 

On March 3, 1987, c l a i m a n t was seen by her f a m i l y 
p h y s i c i a n , Dr. Hartmann. The f o l l o w i n g day, Dr. Hartmann c o n t a c t e d 
Norpac by l e t t e r i n d i c a t i n g t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g 
from her November 3, 1982 i n j u r y had never r e s o l v e d and t h a t 
c l a i m a n t ' s C5-6 d i s c problem c o u l d be s u r g i c a l l y c o r r e c t e d . 
Dr. Hartmann requested t h a t the c l a i m be reopened. 

On about March 15, 1987, c l a i m a n t was t r a n s f e r r e d a t D.G. 
from l i g h t work t o h e a v i e r work. 

On March 18, 1987, w h i l e p u l l i n g some moulding, c l a i m a n t 
experienced the sudden onset of p a i n i n the l e f t s h oulder and 
neck. Claimant a l s o e x p e r i e n c e d r a d i a t i n g p a i n i n t o t he l e f t 
f o rearm and d y s e s t h e s i a i n t o the f i n g e r s of the l e f t hand. 

On March 20, 1987, c l a i m a n t f i l e d an i n j u r y c l a i m w i t h 
D.G. 

On A p r i l 9, 1987, Norpac denied Dr. Hartmann's request 
f o r r e o p e n i n g . 

A CT scan was performed a t the request of Dr. B r e t t on 
A p r i l 13, 1987. That scan d i s c l o s e d b u l g i n g d i s c s a t C5-6 and 
C6-7, most pronounced a t C5-6 c e n t r a l l y and t o the r i g h t . A 
myelogram performed on the same day a l s o d i s c l o s e d d e f e c t s a t t h e 
C5-6 and C6-7 l e v e l s . „ n n 



On A p r i l 29, 1987, Dr. B r e t t performed a n t e r i o r c e r v i c a l 
diskectomy and f u s i o n a t the C5-6 and C6-7 l e v e l s . Claimant 
subsequently experienced a s i g n i f i c a n t r e d u c t i o n i n her symptoms on 
both the l e f t and r i g h t . Claimant s u c c e s s f u l l y r e t u r n e d t o l i g h t 
work 6 weeks f o l l o w i n g s u r g e r y . 

On May 5, 1987, D. G. denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c l a i m on the b a s i s t h a t her c u r r e n t medical c o n d i t i o n 
was not a t t r i b u t a b l e t o her employment w i t h D. G. 

On May 27, 1987, Norpac o b j e c t e d t o the issuance of an 
ORS 656.307 order on the b a s i s of c o m p e n s a b i l i t y . 

On June 12, 1987, D. G. issued a l e t t e r amending i t s 
p r i o r d e n i a l l e t t e r . The new l e t t e r s t a t e d , i n p a r t : 

"Based on a d d i t i o n a l r e c o r d s we have now 
r e c e i v e d , we deny the c o m p e n s a b i l i t y of 
your c u r r e n t c e r v i c a l , shoulder and l e f t 
arm c o n d i t i o n s . I t i s our p o s i t i o n t h a t 
you s u f f e r e d o n l y a minor s t r a i n i n your 
s h o u l d e r , neck and l e f t arm w h i l e employed 
by us.. T h i s has f u l l y r e s o l v e d and 
r e q u i r e d no f u r t h e r m edical a t t e n t i o n . ***" 

The l e t t e r d i d not advise c l a i m a n t whether the accepted 
"minor s t r a i n " was co n s i d e r e d d i s a b l i n g or n o n d i s a b l i n g ; nor d i d i t 
i n f o r m c l a i m a n t of her a g g r a v a t i o n r i g h t s or the r i g h t t o c o n t e s t 
the c h a r a c t e r i z a t i o n o f a c l a i m as n o n d i s a b l i n g a t a h e a r i n g . The 
l e t t e r d i d a d v i s e c l a i m a n t of her h e a r i n g r i g h t s c o n c e r n i n g the 
d e n i a l . 

Claimant requested h e a r i n g s on Norpac's February 20, 1987 
d e n i a l of c h i r o p r a c t i c t r e a t m e n t , Norpac's A p r i l 9, 1987 
a g g r a v a t i o n and medical s e r v i c e s d e n i a l , D. G.'s May 5, 1987 
d e n i a l , and D. G.'s June 12, 1987 d e n i a l . A c o n s o l i d a t e d h e a r i n g 
was h e l d on October 5, 1987. 

The Referee upheld Norpac's d e n i a l s , w h i l e s e t t i n g a s i d e 
D. G.'s d e n i a l s and remanding the c l a i m t o D. G. f o r acceptance and 
p r o c e s s i n g , i n c l u d i n g ' reimbursement f o r the expenses of Dr. B r e t t ' s 
A p r i l 1987 s u r g e r y . 

D. G. requested Board review of the Referee's o r d e r . The 
request l i s t e d both the Board case number r e l a t i n g t o the c l a i m 
a g a i n s t D. G. and the case number r e l a t i n g t o the c l a i m a g a i n s t 
Norpac. 

FINDING OF ULTIMATE FACT 

Claimant's March 18, 1987 work i n c i d e n t w h i l e employed by 
D. G. i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n . This worsening took the form of a d d i t i o n a l 
t e a r i n g of t h e annulus. 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

Norpac argues t h a t t h e Board i s w i t h o u t j u r i s d i c a t i o n t o 
co n s i d e r any issu e s a r i s i n g out of WCB Case No. 87-03289 r e l a t i n g 
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t o i t s a g g r a v a t i o n and medical s e r v i c e d e n i a l s . Norpac contends 
t h a t D. G.'s request f o r review d e a l t o n l y w i t h those i s s u e s 
decided a g a i n s t D. G. i n WCB Case No. 87-07416. Norpac a s s e r t s 
t h a t no request f o r review was f i l e d i n WCB No. 87-03289. 

We f i n d , however, t h a t Norpac i s wrong both f a c t u a l l y and 
l e g a l l y . F a c t u a l l y , the request f o r review f i l e d by D. G. 
c a p t i o n e d b o t h WCB Case numbers. L e g a l l y , no p a r t y may, by t h e 
terms of i t s request f o r ' r e v i e w , l i m i t the Board's j u r i s d i c t i o n t o 
a p o r t i o n of an o r d e r d i r e c t e d t o a p a r t i c u l a r case number. 
W i l l i a m E. Wood, 40 Van N a t t a 999, 1001 (1988). While p a r t i e s are 
encouraged t o focus t h e i r arguments on s p e c i f i c i s s u e s p r e s e n t i n 
an appealed Referee's o r d e r , the p a r t i e s cannot l i m i t the.scope of 
the Board's d_e novo review by r e q u e s t i n g review of o n l y s e l e c t case 
numbers which are i n c l u d e d w i t h o t h e r case numbers i n the same 
Referee's o r d e r . _ I d . ; see a l s o Kenneth P r i v a t s k y , 38 Van N a t t a 
1015 (1986) (Board has a u t h o r i t y t o c o n s i d e r a respondent's 
c o n t e n t i o n s n o t w i t h s t a n d i n g i t s f a i l u r e t o c r o s s - r e q u e s t r e v i e w ) . 

We conclude t h a t our review a u t h o r i t y extends t o a l l 
i s s u e s decided by the Referee's o r d e r . 

C o m p e n s a b i l i t y and R e s p o n s i b i l i t y 

The Referee found t h a t t h e r e was i n s u f f i c i e n t evidence t o 
s u p p o r t the c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m s a g a i n s t e i t h e r 
employer. However, he went on t o f i n d t h a t , because D. G. conceded 
t h a t a compensable i n c i d e n t had o c c u r r e d on March 18, 1987, i t was 
p r e c l u d e d from denying the c o m p e n s a b i l i t y of c l a i m a n t ' s 
t h e n - c u r r e n t c e r v i c a l , shoulder and l e f t arm c o n d i t i o n s . 

On r e v i e w , D. G. notes t h a t the o n l y c o n d i t i o n accepted 
i n i t s June 12, 1987 l e t t e r was a r e s o l v e d s h o u l d e r , neck and l e f t 
arm s t r a i n . D. G. contends t h a t the Supreme Court's d e c i s i o n i n 
Johnson v. Spectra P h y s i c s , 303 Or 49 ( 1 9 8 7 ) , i s c o n t r o l l i n g ; t h a t 
p u r s u a n t t o t h a t d e c i s i o n , i t i s not p r e c l u d e d from i s s u i n g a 
p a r t i a l d e n i a l of c l a i m a n t ' s c u r r e n t s h o u l d e r , neck and l e f t arm 
condi t i ons. 

We conclude, however, t h a t the Court's d e c i s i o n i n 
Johnson v. Spectra Physics i s not c o n t r o l l i n g here. The i s s u e i n 
Johnson was whether, under Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , the 
i n s u r e r ' s acceptance of a c l a i m f o r a back i n j u r y p r e c l u d e d the 
i n s u r e r from s u b s e q u e n t l y denying a c a r p a l t u n n e l syndrome 
c o n d i t i o n which was p a r t of the same c l a i m . The Court concluded 
t h a t , i n the absence of a s p e c i f i c acceptance of the c a r p a l t u n n e l 
c o n d i t i o n , the i n s u r e r was not p r e c l u d e d from denying the same. 
The Court found t h a t such a " p a r t i a l d e n i a l " i s a p p r o p r i a t e when 
"two or more i n j u r i e s or c o n d i t i o n s are separate aspects of t h e 
same c l a i m . " I_d. a t 58. 

Here, by c o n t r a s t , D. G. i s not denying a s e p a r a b l e 
c o n d i t i o n , but i n s t e a d i s a r g u i n g t h a t the c o n d i t i o n has r e s o l v e d . 
D. G.'s'denial i s an a t t e m p t , i n e f f e c t , t o both accept the c l a i m 
as a temporary c o n d i t i o n and t o deny any permanency t o the c l a i m . 
Thus, D. G.'s June 12, 1987 l e t t e r amounts t o a p r e c l o s u r e d e n i a l 
of the c l a i m . As such, i t i s i m p e r m i s s i b l e . R o l l e r v. 
Weyerhaeuser Co., 67 Or App 583, 586 (1984). I n s t e a d , t h e p r o p e r 
procedure f o r D. G. t o f o l l o w would be to accept the c l a i m and, i f 
the evidence i n d i c a t e s the accepted c o n d i t i o n has r e s o l v e d , t o 
submit the c l a i m f o r c l o s u r e . D. G.'s a t t e m p t t o t e r m i n a t e f u t u r e 
r e s p o n s i b i l i t y b e f o r e the e x t e n t of c l a i m a n t ' s d i s a b i l i t y has been 
determined i s , t h e r e f o r e , i n v a l i d . 
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A l t e r n a t i v e l y , we f i n d t h a t c l a i m a n t has s u s t a i n e d her 
burden of p r o v i n g t h a t the March 18, 1987 work i n c i d e n t w h i l e 
employed by D. G. i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of her 
u n d e r l y i n g c o n d i t i o n . See Hensel Phelps Const, v. M i r i c h , 81 Or 
App 290, 294 ( 1 9 8 6 ) . We note i n t h i s r e g a r d t h a t even a s l i g h t 
worsening i s s u f f i c i e n t so l o n g as the worsened c o n d i t i o n r e s u l t s 
i n d i s a b i l i t y or r e q u i r e s medical s e r v i c e s . M i s s i o n Insurance Co. 
v. Dundon, 86 Or App 470, 473. (1987 ).. 

Dr. B r e t t r e p o r t e d t h a t the March 18, 1987 i n c i d e n t 
c o n t r i b u t e d t o f u r t h e r t e a r i n g of the annulus. Dr. B r e t t t r e a t e d 
c l a i m a n t f o l l o w i n g both the November 1982 i n c i d e n t and t h e 
March 1987 i n c i d e n t . He performed s u r g e r y f o l l o w i n g the March 1987 
i n c i d e n t . His l e n g t h y e x p e r i e n c e w i t h c l a i m a n t ' s c o n d i t i o n , both 
b e f o r e and a f t e r the most r e c e n t i n j u r y , e n t i t l e s h i s o p i n i o n t o 
c o n s i d e r a b l e p e r s u a s i v e w e i g h t . Weiland v. SAIF, 64 Or App 810 
(1983). ' 

D. G. argues t h a t we should not accept Dr. B r e t t ' s 
o p i n i o n because i t i s based upon an i n a c c u r a t e h i s t o r y . . D. G. 
contends i n t h i s r e g a r d t h a t Dr. B r e t t r e l i e d upon a h i s t o r y of 
sudden onset of l e f t e x t r e m i t y symptoms on March 18, 1987. D. G. 
a s s e r t s t h a t c l a i m a n t was e x p e r i e n c i n g l e f t e x t r e m i t y symptoms 
s h o r t l y b e f o r e the March 18, 1987 i n c i d e n t . Our review of the 
r e c o r d d i s c l o s e s t h a t c l a i m a n t was c o m p l a i n i n g of l e f t s h oulder 
d i s c o m f o r t s h o r t l y b e f o r e the March i n c i d e n t . However, f o l l o w i n g 
the March i n c i d e n t c l a i m a n t complained of p a i n e x t e n d i n g t o the 
l e f t f o rearm and t i n g l i n g i n t o the f i n g e r s of the l e f t hand. 
Claimant was not r e p o r t i n g such symptoms i m m e d i a t e l y p r i o r t o the 
March 18, 1987 i n c i d e n t . We conclude t h a t the h i s t o r y r e l i e d upon 
by Dr. B r e t t of sudden onset of l e f t e x t r e m i t y c o m p l a i n t s was not 
i n a c c u r a t e . 

Dr. Raaf, neurosurgeon, opined t h a t t h e March 18, 1987 
i n c i d e n t d i d not " s i g n i f i c a n t l y " c o n t r i b u t e t o c l a i m a n t ' s 
c o n d i t i o n . D. G. argues t h a t we should accept the o p i n i o n of 
Dr. Raaf over t h a t of Dr. B r e t t . We d e c l i n e t o do so. As noted 
above, we do not f i n d t h a t the h i s t o r y r e l i e d upon by Dr. B r e t t was 
i n a c c u r a t e . F u r t h e r , Dr. Raaf examined c l a i m a n t o n l y once. 
Moreover, Dr. Raaf's f a i l u r e t o f i n d t h a t the March 1987 i n c i d e n t 
" s i g n i f i c a n t l y " c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n i s not 
d i s p o s i t i v e . As noted e a r l i e r , even a s l i g h t independent 
c o n t r i b u t i o n o p e r a t e s t o s h i f t r e s p o n s i b i l i t y t o a l a t t e r employer 
i f t he worsened c o n d i t i o n r e s u l t s i n d i s a b i l i t y or r e q u i r e s m e dical 
t r e a t m e n t . 

Here, the worsened c o n d i t i o n r e s u l t e d both i n d i s a b i l i t y 
and a need f o r medical s e r v i c e s . Claimant.was d i s a b l e d from work 
f o r s e v e r a l days commencing March 20, 1987. S h o r t l y t h e r e a f t e r , 
Dr. B r e t t performed s u r g e r y . Although Dr. B r e t t had recommended 
s u r g e r y p r i o r t o t h i s t i m e , the a d d i t i o n a l t e a r i n g of the annulus 
prompted him t o proceed w i t h the s u r g e r y . Under the c i r c u m s t a n c e s , 
we conclude t h a t c l a i m a n t ' s worsened c o n d i t i o n r e q u i r e d m e dical 
t r e a t m e n t which i t s e l f r e s u l t e d i n temporary d i s a b i l i t y . 

I n sum, we agree w i t h the Referee's c o n c l u s i o n t h a t D. G. 
i s p r e c l u d e d from denying r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n , 
a t h e a r i n g . However, even assuming t h a t D. G. i s not so, p r e c l u d e d , 
we f i n d on the m e r i t s . t h a t c l a i m a n t has s u s t a i n e d her burden of 
p r o v i n g a compensable c o n d i t i o n f o r which D. G. i s r e s p o n s i b l e . 
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ORDER 

The Referee's order dated January 8, 1988 i s a f f i r m e d . 
Claimant'-s a t t o r n e y i s awarded an assessed fee of $1,072 . 50, t o be 
pa i d by D. G. S h e l t e r P r o d u c t s . The Board approves a c l i e n t - p a i d 
f e e , not t o exceed $1,000, t o be p a i d by D. G. t o i t s c o u n s e l . The 
Board a l s o approves a c l i e n t - p a i d f e e , not t o exceed $657.50, t o be 
p a i d by Norpac Foods, I n c . t o i t s c o u n s e l . 

RAYMOND L. POWELL, Claimant WCB 86-15274 
Michael B. Dye, Claimant's Attorney October 5, 1989 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r equests review of t h a t p o r t i o n o f Referee 
Seymour's order which set aside i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r an u l c e r c o n d i t i o n . Claimant 
c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t the Referee e r r e d i n 
d e c l i n i n g t o d i r e c t the i n s u r e r t o pay f o r a d e p o s i t i o n which t h e 
i n s u r e r had req u e s t e d , but c l a i m a n t had o f f e r e d as evidence a t the 
h e a r i n g . On re v i e w , the issues are c o m p e n s a b i l i t y , and 
r e s p o n s i b i l i t y f o r payment of t r a n s c r i p t i o n c o s t s . We a f f i r m i n 
p a r t and rev e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s of f a c t as s e t f o r t h i n the 
Referee's order w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

At the c l o s e of the h e a r i n g , t h e Referee e x p r e s s l y l e f t 
the r e c o r d open t o a l l o w the i n s u r e r ' s counsel t o depose 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Lonigan. He s t a t e d t h a t a f t e r 
r e c e i p t of the d e p o s i t i o n , and submission of c l o s i n g arguments, 
the r e c o r d would be c l o s e d . 

Dr. Lonigan was deposed on September 30, 1987. 
T h e r e a f t e r , the i n s u r e r ' s counsel decided not t o order a 
t r a n s c r i p t of Dr. Lonigan's t e s t i m o n y . Claimant's counsel wrote 
the Referee i n October 1987, r e q u e s t i n g t h a t the Referee e n t e r an 
order d i r e c t i n g the i n s u r e r t o o b t a i n a t r a n s c r i p t of Dr. 
Lonigan's d e p o s i t i o n f o r submission i n t o the r e c o r d . By l e t t e r 
dated October 16, 1987, the Referee d e c l i n e d t o order t h e i n s u r e r 
t o produce the t r a n s c r i p t . On October 27, 1987, c l a i m a n t ' s 
counsel s u b m i t t e d the d e p o s i t i o n of Dr. Lonigan, w i t h h i s c l o s i n g 
argument. A f t e r r e c e i v i n g the i n s u r e r ' s c l o s i n g argument, t he 
Referee c l o s e d the r e c o r d . 

FINDINGS OF ULTIMATE FACT 

Claimant's exposure t o s t r e s s a t work was the major 
cause o f ' h i s u l c e r c o n d i t i o n . 

CONCLUSIONS OF LAW 

We adopt the c o n c l u s i o n s of law, r e g a r d i n g 
c o m p e n s a b i l i t y , as set f o r t h i n the Referee's order w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant's u l c e r c o n d i t i o n i s a c l a i m f o r an 
o c c u p a t i o n a l d i s e a s e . Former ORS 656 . 802 (1) (a ) . I n ord e r t o 
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p r e v a i l on an o c c u p a t i o n a l disease c l a i m , c l a i m a n t must show t h a t 
the w o r k . a c t i v i t y e i t h e r caused the c o n d i t i o n , or i n the case of a 
p r e e x i s t i n g c o n d i t i o n , t h a t the work a c t i v i t i e s caused a worsening 
of the u n d e r l y i n g c o n d i t i o n . W e l l e r v. Union" Carbide, 288 Or 27 
(1 9 7 9 ) ; C h r i s t e n s o n v. SAIF, 73 Or App 119 (1986). This r e q u i r e s 
c l a i m a n t t o prove t h a t the work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of the c o n d i t i o n or i t s worsening. Roseburg 
Lumber Co. v. K i l l m e r , 72 Or App 626 (1985). 

Dr. Lonigan opined t h a t the s t r e s s exposure a s s o c i a t e d 
w i t h c l a i m a n t ' s work was the major c o n t r i b u t i n g cause of 
c l a i m a n t ' s development of a duodenal u l c e r . There i s no evidence 
t o the c o n t r a r y . A c c o r d i n g l y , we agree w i t h the Referee t h a t the 
c o n d i t i o n i s compensable.. 

I n r e g a r d t o c l a i m a n t ' s c r o s s - r e q u e s t c o n c e r n i n g payment 
of t r a n s c r i p t i o n c o s t s , we agree t h a t the i n s u r e r should be 
r e s p o n s i b l e f o r payment of those c o s t s . A f t e r submission of the 
d e p o s i t i o n , the Referee s t a t e d t h a t he would c l o s e the r e c o r d and 
p e r m i t c l o s i n g arguments. The Referee l e f t the r e c o r d open 
e x p r e s s l y f o r the purpose of p e r m i t t i n g the i n s u r e r t o o b t a i n the 
d e p o s i t i o n of Dr. Lonigan, a t the request of the i n s u r e r ' s 
c o u n s e l . ( T r . 113). A f t e r deposing Dr. Lonigan, the i n s u r e r ' s 
counsel decided not t o have the d e p o s i t i o n t r a n s c r i b e d . 
Claimant's c o u n s e l , a l t h o u g h p r o t e s t i n g , had the d e p o s i t i o n 
t r a n s c r i b e d and s u b m i t t e d i t t o the Referee. C l o s i n g arguments 
were r e c e i v e d and the r e c o r d was c l o s e d . 

. We f i n d , t h a t ' the d e p o s t i o n of Dr. Lonigan was requested 
by the i n s u r e r and p r i m a r i l y f o r i t s b e n e f i t . . c_f. Senters v. 
SAIF, 91 Or App 704 (1988). F u r t h e r , the r e c o r d was s p e c i f i c a l l y 
l e f t open by the Referee u n t i l the r e c e i p t of the d e p o s i t i o n and 
c l o s i n g arguments. Under these c i r c u m s t a n c e s , we conclude t h a t 
the i n s u r e r i s r e p o n s i b l e f o r payment of the t r a n s c r i p t i o n . 

ORDER 
The Referee's order dated December 3, 1987, i s a f f i r m e d 

i n p a r t and r e v e r s e d i n p a r t . The i n s u r e r i s d i r e c t e d t o 
reimburse c l a i m a n t ' s counsel f o r the t r a n s c r i p t i o n c o s t s of 
Dr. Lonigan'S; d e p o s i t i o n . The remainder of the Referee's o r d e r i s 
a f f i r m e d . For s e r v i c e s rendered on review i n regard t o the 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a reasonable 
assessed fee of $600. A c l i e n t - p a i d f e e , not t o exceed $1,402.50, 
i s approved. 

ROBIN L. PRATT, Claimant WCB 87-07609 
Vick & Gutzler, Claimant's Attorneys October 5, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant requests review of Referee Leahy's o r d e r 
which: (1) a f f i r m e d a D e t e r m i n a t i o n Order award of temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s from A p r i l 8, 1986 t h r o u g h January 7, 
1987; and (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y 
fees f o r a l l e g e d unreasonable claims p r o c e s s i n g . On r e v i e w , 
c l a i m a n t contends that, she i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s , p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We 
r e v e r s e . 
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FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable back i n j u r y i n January 
1986. ~̂ 0n March 14, 1986, the i n s u r e r f o r w a r d e d a d e s c r i p t i o n o f a 
m o d i f i e d j o b t o Dr. Cichoke, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , and 
asked whether c l a i m a n t was capable o f p e r f o r m i n g such a j o b . On 
March 17, 1986, the employer mailed c l a i m a n t a l e t t e r which 
o f f e r e d her the m o d i f i e d p o s i t i o n . Claimant, however, d i d not 
r e c e i v e the employer's o f f e r . 

On A p r i l 4, 1986, Dr. Cichoke sent c l a i m a n t ' s v o c a t i o n a l 
p r o v i d e r a p h y s i c a l c a p a c i t i e s form and i n d i c a t e d t h a t judgment 
would be made i n 2 t o 3 months as t o when claimant, would be 
r e l e a s e d t o pe r f o r m work w i t h i n the l i m i t a t i o n d e s c r i b e d by the 
p h y s i c a l c a p a c i t i e s form. On A p r i l 11, 1986, Dr. Chicoke 
responded t o the i n s u r e r ' s l e t t e r of March 14, 1986, n o t i n g t h a t 
claimant, d i d not f e e l she could p e r f o r m the tasks d e s c r i b e d i n the 
m o d i f i e d j o b o f f e r . Claimant became aware o f the employment o f f e r 
t h r o u g h c o n v e r s a t i o n w i t h Dr. Cichoke. 

On May 1, 1986, the i n s u r e r i n f o r m e d c l a i m a n t t h a t i t 
was r e d u c i n g her temporary t o t a l d i s a b i l i t y b e n e f i t s t o temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s on the basis t h a t she had not 
responded t o the m o d i f i e d j o b o f f e r . On May 5, 1986, c l a i m a n t ' s 
v o c a t i o n a l a s s i s t a n c e ended due t o the f a i l u r e t o respond t o the 
m o d i f i e d j o b o f f e r . 

A D e t e r m i n a t i o n Order i s s u e d i n May 1987, which awarded 
c l a i m a n t temporary t o t a l d i s a b i l i t y from January 31, 1986 thro u g h 
A p r i l 7, 1986 and temporary p a r t i a l d i s a b i l i t y from A p r i l 8, 1986 
throu g h January 7, 1987. The D e t e r m i n a t i o n Order f u r t h e r awarded 
c l a i m a n t 10 pe r c e n t unscheduled permanent d i s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

Claimant's a t t e n d i n g p h y s i c i a n d i d not approve the 
m o d i f i e d j o b o f f e r e d by the employer. 

Alth o u g h c l a i m a n t was aware o f the o f f e r e d employment, 
she was not p r o v i d e d w i t h a w r i t t e n o f f e r from the employer. 

The i n s u r e r ' s r e d u c t i o n of c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s was 
unreasonable. 

CONCLUSIONS OF LAW 

The Referee found t h a t the employer had complied w i t h 
the p r o v i s i o n s o f OAR 436 — 60—030 and there?fore i t s r e d u c t i o n of 
cl a i m a n t ' s temporary t o t a l d i s a b i l i t y t o temporary p a r t i a l 
d i s a b i l i t y was proper. We d i s a g r e e . 

OAR 436-60-030(5) a l l o w s an e m p l o y e r / i n s u r e r t o reduce 
payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s t o temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s when an i n j u r e d worker r e f u s e s wage 
ea r n i n g employment, p r i o r t o c l a i m c l o s u r e i f the f o l l o w i n g 
c o n d i t i o n s are met. F i r s t , the a t t e n d i n g p h y s i c i a n must be 
n o t i f i e d by the e m p l o y e r / i n s u r e r of the s p e c i f i c d u t i e s and 
requ i r e m e n t s o f the employment. Second, the a t t e n d i n g p h y s i c i a n 
must agree t h a t the o f f e r e d employment appears t o be w i t h i n t h e 
worker's c a p a b i l i t i e s . L a s t l y , the e m p l o y e r / i n s u r e r must p r o v i d e 
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c l a i m a n t w i t h a w r i t t e n o f f e r of the employment which s t a t e s the 
b e g i n n i n g t i m e , date and p l a c e , d u r a t i o n o f the j o b , wage r a t e , an 
ac c u r a t e d e s c r i p t i o n o f the j o b d u t i e s and t h a t the a t t e n d i n g 
p h y s i c i a n has s a i d the o f f e r e d j o b appears t o be w i t h i n the 
worker's c a p a b i l i t y . 

I n c o n s t r u i n g t h i s p r o v i s i o n , the Court of Appeals has 
held t h a t an e m p l o y e r / i n s u r e r must s t r i c t l y comply w i t h i t s 
r e q u i r e m e n t s b e f o r e r e d u c t i o n of temporary d i s a b i l i t y b e n e f i t s i s 
proper. See Eastman v, Georgia P a c i f i c , 79 Or App 610 (1986). 

I n t h i s case, Dr. Cichoke was n o t i f i e d by the i n s u r e r o f 
the m o d i f i e d j o b o f f e r on March 14, 1986. On A p r i l 4, 1986, he 
completed a p h y s i c a l c a p a c i t i e s form f o r c l a i m a n t ' s v o c a t i o n a l 
p r o v i d e r , but e x p r e s s l y noted t h a t judgment would be 
made a f t e r 2 t o 3 months as t o when he would r e l e a s e c l a i m a n t t o 
work w i t h i n the l i m i t a t i o n s he p r e s c r i b e d . On A p r i l 11, 1986, he 
r e p l i e d t o the i n s u r e r ' s n o t i f i c a t i o n by s t a t i n g t h a t claimant, d i d 
not f e e l she was able t o per f o r m any-of the d e s c r i b e d tasks l i s t e d . 

A l though Dr. Cichoke's r e p l i e s t o the v o c a t i o n a l 
p r o v i d e r and the i n s u r e r are e q u i v o c a l , they cannot be i n t e r p r e t e d 
as an agreement t h a t c l a i m a n t could p e r f o r m the m o d i f i e d work. We 
conclude t h e r e f o r e , t h a t the i n s u r e r f a i l e d t o comply w i t h t h a t 
p o r t i o n o f OAR 436-60--010(b) t h a t r e q u i r e s the a t t e n d i n g p h y s i c i a n 
t o agree t h a t c l a i m a n t could perform the m o d i f i e d work. 
A c c o r d i n g l y , the r e d u c t i o n o f c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s was 
not proper. , Eastman, supra. 

A l t e r n a t i v e l y , we a l s o f i n d t h a t c l a i m a n t had not been 
" p r o v i d e d w i t h a w r i t t e n o f f e r o f employment" as t h a t phrase i s 
used i n OAR 4 3 6 - 6 0 - 0 3 0 ( b ) ( c ) . The employer's s u p e r v i s o r t e s t i f i e d 
t h a t t o the best of her knowledge, one of her s u b o r d i n a t e s had 
mai l e d the employment o f f e r . She d i d not m a i l i t h e r s e l f . 
Claimant t e s t i f e d t h a t she d i d not r e c e i v e the w r i t t e n o f f e r , but 
l e a r n e d o f i t t h r o u g h c o n v e r s a t i o n w i t h Dr. Cichoke and subsequent 
c o n t a c t w i t h the employer. 

Under these circumstances, we conclude t h a t c l a i m a n t ' s 
awareness of the o f f e r i s not adequate t o s a t i s f y OAR 
436-60- 010 (b) ( c ) which r e q u i r e s that, a w r i t t e n o f f e r be p r o v i d e d 
t o c l a i m a n t . A c c o r d i n g l y , the employer's r e d u c t i o n o f temporary 
t o t a l d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l b e n e f i t s i s a l s o 
improper on t h i s b a s i s . 

As we have found the i n s u r e r ' s a c t i o n improper, the next 
i s s u e becomes whether i t was unreasonable. We conclude t h a t i t 
was unreasonable. 

Dr. Cichoke was sent a l e t t e r and p h y s i c a l c a p a c i t i e s 
form by c l a i m a n t ' s v o c a t i o n a l p r o v i d e r i n A p r i l 1986. The l e t t e r 
r e quested Dr. Cichoke t o f i l l out a p h y s i c a l c a p a c i t i e s f o r m i n 
r e f e r e n c e t o what l i m i t a t i o n s would be imposed upon c l a i m a n t ' s 
f u t u r e work. The l e t t e r then asked when c l a i m a n t would be 
r e l e a s e d t o work w i t h i n those l i m i t a t i o n s , t o which Dr Cichoke 
i n d i c a t e d , t h a t judgment would be made a f t e r 2 t o 3 months. The 
on l y o t h e r communcation from Dr. Cichoke i n the r e c o r d i s an A p r i l 
1986 l e t t e r t o the i n s u r e r . . I n t h a t l e t t e r , Dr. Chicoke i n d i c a t e d 
t h a t c l a i m a n t d i d n,ot f e e l t h a t she could p e r f o r m the m o d i f i e d 
work, which was the only r e f e r e n c e t o the o f f e r e d employment. 

-1687-



We f i n d t h a t under these c i r c u m s t a n c e s , the i n s u r e r d i d 
not have a reasonable basis f o r b e l i e v i n g t h a t Dr. Cichoke had 
agreed t h a t the proposed employment appeared t o be w i t h i n 
c l a i m a n t ' s c a p a b i l i t i e s . F u r t h e r , the i n s u r e r • o f f e r s no 
e x p l a n a t i o n f o r f a i l i n g t o o b t a i n Dr. Cichoke's assent p r i o r t o 
re d u c i n g c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y , a 
25 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f ee are w a r r a n t e d . 

ORDER 

The Referee's o r d e r dated November 23, 1987 i s 
rev e r s e d . The D e t e r m i n a t i o n Order, dated May 4, 1987, i s 
m o d i f i e d . Claimant i s awarded temporary t o t a l d i s a b i l i t y b e n e f i t s 
from A p r i l 8, 1986 th r o u g h January 7, 1987. The i n s u r e r may 
o f f s e t the p r e v i o u s l y paid temporary p a r t i a l d i s a b i l i t y f o r the 
same p e r i o d a g a i n s t t h i s award. Claimant's counsel i s awarded 25 
per c e n t o f the temporary t o t a l d i s a b i l i t y b e n e f i t s awarded by t h i s 
o r d e r , not t o exceed $3,000. This a t t o r n e y award s h a l l not be 
s u b j e c t t o the o f f s e t . The i n s u r e r i s assessed a p e n a l t y equal t o 
25 p e r c e n t o f the i n c r e a s e d temporary d i s a b i l i t y b e n e f i t s c r e a t e d 
by t h i s o r d e r . Claimant's counsel i s awarded a reasonable 
assessed f e e o f $500, f o r s e r v i c e s a t h e a r i n g and on rev i e w i n 
re g a r d t o the p e n a l t y i s s u e , t o be paid by the i n s u r e r . A 
c l i e n t - p a i d f e e , not t o exceed $629.50, i s approved. 

SHEILA J. WARNACK, Claimant Own Motion 89-0465M 
Bennett, e t a l . , Claimant's Attorneys October 5, 1989 

Own Motion Order on Reconsideration 
Claimant r e q u e s t s r e c o n s i d e r a t i o n of the Board's September 

6, 1989, Own Motion Order which reopened c l a i m a n t ' s c l a i m f o r 
temporary d i s a b i l i t y b e n e f i t s t o commence J u l y 1 1 , 1989, t h e date o f 
her s u r g e r y . Claimant contends t h a t temporary d i s a b i l i t y b e n e f i t s 
should commence June 5, 1989, t h e date she was h o s p i t a l i z e d f o r 
t r e a t m e n t . A d d i t i o n a l l y , she seeks an a t t o r n e y f e e , payable out of 
compensation, f o r her a t t o r n e y ' s s e r v i c e s i n t h i s m a t t e r . 

Under ORS 656.278 ( 1 ) ( a ) , we may e x e r c i s e our "own m o t i o n " 
a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a compensable 
i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such cases, we are 
a u t h o r i z e d t o award temporary d i s a b i l i t y compensation commencing from 
the time t he worker i s a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t 
s u r g e r y . On June 5, 1989, c l a i m a n t was h o s p i t a l i z e d f o r c o n s e r v a t i v e 
t r e a t m e n t of her acute back p a i n ; t r e a t m e n t c o n s i s t e d o f p h y s i c a l 
therapy and d i e t a r y c o n s u l t a t i o n . We f i n d t h a t c l a i m a n t ' s 
compensable i n j u r y has worsened r e q u i r i n g h o s p i t a l i z a t i o n f o r 
t r e a t m e n t on June 5, 1989. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened 
w i t h temporary d i s a b i l i t y b e n e f i t s t o commence June 5, 1989, and t o 
co n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r 
wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . 

I n our o r i g i n a l o r d e r , we d e c l i n e d t o approve a fee f o r 
c l a i m a n t ' s a t t o r n e y f o r l a c k of an a t t o r n e y r e t a i n e r agreement. See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) . Claimant now submits an a t t o r n e y r e t a i n e r 
agreement dated November 2 1 , 1988, e x p l a i n i n g t h a t i t was not 
p r e v i o u s l y f i l e d w i t h the Board because her a t t o r n e y was unaware o f 
the own motion p r o c e e d i n g . She adds t h a t a copy o f the agreement was 
f i l e d e a r l i e r w i t h the Hearings D i v i s i o n i n c o n n e c t i o n w i t h her 
request f o r h e a r i n g . 
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The f i l i n g o f an a t t o r n e y r e t a i n e r a g r e e m e n t i n c o n n e c t i o n 
w i t h a h e a r i n g r e q u e s t does n o t e xcuse t h e o b l i g a t i o n t o f i l e a 
s e p a r a t e copy o f t h e a g reement i n c o n n e c t i o n w i t h t h e B o a r d ' s own 
m o t i o n a u t h o r i t y . C o n s e q u e n t l y , we r e g a r d t h e c u r r e n t r e t a i n e r 
a g r e e m e n t as new e v i d e n c e . New e v i d e n c e s u b m i t t e d w i t h a r e q u e s t f o r 
r e c o n s i d e r a t i o n w i l l be c o n s i d e r e d o n l y i f : ( 1 ) t h e r e c o r d , w i t h o u t 
t h e a d d i t i o n a l e v i d e n c e , has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d ; and ( 2 ) t h e a d d i t i o n a l e v i d e n c e 
was u n o b t a i n a b l e w i t h due d i l i g e n c e by t h e m o v i n g p a r t y p r i o r t o i t s 
s u b m i s s i o n t o t h e B o a r d . OAR 4 3 8 - 1 2 - 0 6 5 ( 3 ) . We f i n d t h a t t h e 
a t t o r n e y r e t a i n e r a g r e e m e n t was . o b t a i n a b l e w i t h due d i l i g a n c e p r i o r 
t o i s s u a n c e o f o u r o r i g i n a l o r d e r . C l a i m a n t ' s a t t o r n e y r e c e i v e d a 
copy o f t h e e m p l o y e r ' s r e c o m m e n d a t i o n t o r e o p e n h i s c l i e n t ' s c l a i m . 
The r e c o m m e n d a t i o n was c l e a r l y a d d r e s s e d t o t h e B o a r d ' s Own M o t i o n 
D i v i s i o n . Hence, we a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s a t t o r n e y was 
unaware o f t h e own m o t i o n p r o c e e d i n g . We d e c l i n e t o c o n s i d e r t h e 
a t t o r n e y r e t a i n e r a g r e e m e n t and, t h e r e f o r e , deny t h a t p o r t i o n o f 
c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n . 

A c c o r d i n g l y , o u r September 6, 1989, Own M o t i o n O r d e r i s 
a b a t e d and w i t h d r a w n . As amended h e r e i n , we a d h e r e t o and r e p u b l i s h 
o u r September 6, 1989 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
r e c o n s i d e r a t i o n and a p p e a l s h a l l r u n f r o m t h e d a t e o f ' t h i s o r d e r . 

I T I S SO ORDERED. 

OTTO W. WIRTH, Claimant WCB 87-08668 
Black, Chapman & Webber, Claimant's Attorneys October 5, 1989 
Nelson, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B o r c h e r s ' o r d e r 
w h i c h f o u n d t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o 
e n f o r c e a D i s p u t e d C l a i m s S e t t l e m e n t . 

The Board r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1. Whether t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n t o 
e n f o r c e a D i s p u t e d C l a i m s S e t t l e m e n t . 

2. Whether t h e i n s u r e r v i o l a t e d t h e t e r m s o f t h e 
s e t t l e m e n t . 

3. Whether the, assessment, o f a p e n a l t y and a t t o r n e y f e e 
i s a p p r o p r i a t e . 

FINDINGS OF FACT 

C l a i m a n t was i n v o l v e d i n an o n - t h e - j o b m o t o r v e h i c l e 
a c c i d e n t ; i n O c t o b e r , 1983. He a p p a r e n t l y s u f f e r e d no p h y s i c a l 
i n j u r i e s , however, and n e i t h e r m i s s e d any work nor s o u g h t 
i m m e d i a t e m e d i c a l a t t e n t i o n . 

I n J a n u a r y , 1984, c l a i m a n t began t o e x p e r i e n c e symptoms 
a s s o c i a t e d w i t h c e r e b r o v a s c u l a r i n s u f f i c i e n c y . He was 
h o s p i t a l i z e d on two o c c a s i o n s . H o s p i t a l p h y s i c i a n s d i a g n o s e d h i s 
c o n d i t i o n as a h y s t e r i c a l c o n v e r s i o n , r e a c t i o n . 
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C l a i m a n t f i l e d an i n d u s t r i a l i n j u r y c l a i m i n F e b r u a r y , 
1984, w h i c h was t i m e l y d e n i e d by t h e i n s u r e r . 

I n December, 1984, c l a i m a n t and t h e i n s u r e r e n t e r e d i n t o 
a D i s p u t e d C l a i m s S e t t l e m e n t ("DCS"). The s e t t l e m e n t s t a t e d , 
i n t e r a l i a : 

" 1 . C l a i m a n t a g r e e s t o a c c e p t t h e sum o f 
$5,000.00 i n s e t t l e m e n t o f t h e i s s u e o f t h e 
c o m p e n s a b i l i t y o f t h i s c l a i m . C l a i m a n t ' s 
a t t o r n e y s - h a l l be e n t i t l e d t o r e c e i v e 25% 
o f t h i s sum as and f o r a r e a s o n a b l e 
a t t o r n e y f e e ; 
"2 . [The i n s u r e r ] a g r e e s t o i n d e m n i f y 
c l a i m a n t i n an amount n o t t o exceed 
$3,000.00 a g a i n s t t h e r e f u s a l o f h i s 
p r i u a t e h e a l t h c a r e c a r r i e r t o p r o v i d e him 
c o v e r a g e f o r t h e m e d i c a l expenses 
a s s o c i a t e d w i t h h i s h o s p i t a l i z a t i o n s o f 
J a n u a r y and F e b r u a r y o f 1984 on t h e g r o u n d s 
t h a t t h e y s h o u l d have been p a i d by t h e 
w o r k e r s 1 c o m p e n s a t i o n c a r r i e r and a g a i n s t a 
r e q u i r e m e n t by h i s p r i u a t e b e n e f i t p r o v i d e r 
t h a t he r e i m b u r s e any sums p r e v i o u s l y p a i d 
as b e n e f i t s a s s o c i a t e d w i t h h i s 
h o s p i t a l i z a t i o n s and t i m e l o s s i n J a n u a r y 
and F e b r u a r y o f 1984. Respondent's d u t y t o 
i n d e m n i f y e x t e n d s o n l y t o t h e payment o f 
money and i s a c t i v i a t e d [ j > _ i c j o n l y by a 
f i n a l , u n a p p e a l a b l e o r d e r o f a c o u r t o r 
a r b i t r a t o r . 
"3. [The i n s u r e r ' s ] d u t y t o i n d e m n i f y does 
n o t e x t e n d t o sums r e j e c t e d by t h e p r i v a t e 
h e a l t h c a r e p r o v i d e r f o r any r e a s o n o t h e r 
t h a n t h e r e a s o n t h a t t h o s e sums s h o u l d have 
been c o v e r e d by c l a i m a n t ' s w o r k e r s ' 
c o m p e n s a t i o n c a r r i e r and i s l i m i t e d t o 
$3,000.00. Any sums i n excess o f $3,000.00 
a r e s o l e l y t h e r e s p o n s i b i l t y o f c l a i m a n t . 

• i •* •* •* * • » • 

"4• The p a r t i e s a g r e e t o c o o p e r a t e w i t h 
each o t h e r f u l l y i n any a r b i t r a t i o n o r 
c o u r t p r o c e e d i n g t h a t may a r i s e o u t o f t h e 
r e f u s a l by t h e p r i v a t e h e a l t h c a r e c a r r i e r 
t o pay b i l l i n g s o r an a t t e m p t by t h e 
p r i v a t e h e a l t h c a r e c a r r i e r t o s e c u r e 
r e i m b u r s e m e n t o f b e n e f i t s p r e v i o u s l y 
p a i d . " (Emphasis a d d e d ) . 

Two months l a t e r , c l a i m a n t ' s p r i v a t e h e a l t h c a r r i e r sent, 
a l e t t e r t o t h e i n s u r e r r e q u e s t i n g r e i m b u r s e m e n t i n t h e amount o f 
$3000, p u r s u a n t t o t h e DCS. I n r e s p o n s e , t h e i n s u r e r s e n t a 
l e t t e r , d a t e d A p r i l 26,. 1985, s t a t i n g , i n t e r a l i a : 

"As s t i p u l a t e d between t h e p a r t i e s , o u r 
o b l i g a t i o n t o i n d e m n i f y [ c l a i m a n t ] f o r 
m e d i c a l expenses i n c u r r e d i s a c t i v a t e d o n l y 

-1690-



by a f i n a l , u n a p p e a l a b l e o r d e r o f an 
a r b i t r a t o r o r c o u r t . C o n s e q u e n t l y , we must 
r e s p e c t f u l l y d e c l i n e t o make t h e 
r e i m b u r s e m e n t r e q u e s t e d . " 

On May 15, 1985, t h e p r i v a t e h e a l t h c a r r i e r ' s a t t o r n e y 
s e n t a demand l e t t e r t o c l a i m a n t ' s a t t o r n e y . T h a t l e t t e r 
r e q u e s t e d r e i m b u r s e m e n t f r o m c l a i m a n t , i n t h e amount o f $5,888.10. 
C l a i m a n t ' s a t t o r n e y p r o m p t l y f o r w a r d e d a copy o f t h e p r i u a t e 
h e a l t h c a r r i e r ' s l e t t e r t o t h e i n s u r e r ' s a t t o r n e y and a d v i s e d him 
t o d e a l d i r e c t l y w i t h t h e p r i v a t e h e a l t h c a r r i e r t o r e s o l v e t h e 
r e i m b u r s e m e n t d i s p u t e . The i n s u r e r ' s a t t o r n e y r e s p o n d e d , by 
l e t t e r o f June 18, 1985, t h a t t h e i n s u r e r w o u l d n o t p r o v i d e 
r e i m b u r s e m e n t , u n l e s s c o m p e l l e d t o do so by an a r b i t r a t o r u n d e r 
ORS 656.289. 

On A p r i l 8, 1986, c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r t o 
t h e i n s u r e r , s t a t i n g , i n t e r a l i a : 

"We w o u l d h e r e b y r e q u e s t t h a t you r e i m b u r s e 
t h e [ p r i v a t e h e a l t h c a r r i e r ] p u r s u a n t t o 
o u r a g r e e m e n t w h i c h i s based upon t h e 
D i s p u t e d C l a i m s S e t t l e m e n t w i t h you d a t e d 
December 6, 1984. 

" P l e a s e r e s p o n d t o t h i s r e q u e s t w i t h i n 
t h i r t y ( 3 0 ) days o f t h e d a t e h e r e o f . 
F a i l u r e t o do so may r e s u l t i n t h e f i l i n g 
o f l i t i g a t i o n a g a i n s t you w i t h o u t p r i o r 
n o t i c e . " 

The i n s u r e r ' s a t t o r n e y p r o m p t l y r e s p o n d e d , by l e t t e r o f 
A p r i l 14, 1986, t h a t : 

" [ F ] a c t o r s c o n s t i t u t i n g p r e c o n d i t i o n s t o 
o u r d u t y t o pay have n o t been met. We. 
t h e r e f o r e p e r c e i v e no d u t y t o p r o c e e d 
f u r t h e r a t t h i s t i m e . More s p e c i f i c a l l y , 
we w i l l n o t be r e i m b u r s i n g t h e [ p r i v a t e 
h e a l t h c a r r i e r ] as you r e q u e s t e d . " 

I n December, 1986, t h e p r i v a t e h e a l t h c a r r i e r f i l e d a 
l a w s u i t i n f e d e r a l c o u r t naming c l a i m a n t as t h e s o l e d e f e n d a n t . 
The s u i t s o u g h t t h e f o l l o w i n g r e l i e f : ( 1 ) r e i m b u r s e m e n t f o r t h e 
payment o f m e d i c a l and t e m p o r a r y d i s a b i l i t y b e n e f i t s i n t h e amount 
o f $5,544.95; ( 2 ) a t t o r n e y f e e s ; and ( 3 ) c o s t s . 

I n o r d e r t o m i n i m i z e h i s l i a b i l i t y , c l a i m a n t f i l e d a 
C o n f e s s i o n o f Judgment i n f e d e r a l c o u r t a g r e e i n g t o pay h i s 
p r i v a t e h e a l t h c a r r i e r $5,500. B e f o r e t h e j u d g m e n t was e n t e r e d , 
c l a i m a n t ' s a t t o r n e y s e n t a copy o f t h e j u d g m e n t t o t h e i n s u r e r ' s 
a t t o r n e y r e q u e s t i n g h i s comments. By l e t t e r o f May 6, 1987, t h e 
i n s u r e r ' s a t t o r n e y r e s p o n d e d , in„ter a l i a : 

" I t i s o u r p o s i t i o n t h e D i s p u t e d C l a i m 
S t i p u l a t i o n imposes on t h e p a r t i e s a m u t u a l 
d u t y t o c o o p e r a t e i n r e s i s t i n g any e f f o r t s 
a t r e c o v e r y c l a i m a n t ' s p r i v a t e h e a l t h , 
c a r r i e r m i g h t make. By s t i p u l a t i n g t o 
j u d g m e n t a g a i n s t h i m s e l f and i n f a v o r o f 
t h e [ p r i v a t e h e a l t h c a r r i e r ] , y o u r c l i e n t 
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has n o t o n l y f a i l e d t o c o o p e r a t e w i t h us i n 
r e s i s t i n g t h e i r e f f o r t s , b u t has i n f a c t 
j o i n e d f o r c e s w i t h them, C o n s e q u e n t l y , we 
w i l l r e s i s t any e f f o r t s [ c l a i m a n t ] may make 
t o e n f o r c e t h e S t i p u l a t i o n on t h e b a s i s o f 
h i s S t i p u l a t e d Judgment." 

The C o n f e s s i o n o f Judgment was e n t e r e d on May 22, 1987. 

On June 3, 1987, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g 
t o < i n t e r a l i a , e n f o r c e t h e t e r m s o f t h e DCS. 

ULTIMATE FINDINGS 

The DCS r e q u i r e d m u t u a l c o o p e r a t i o n between c l a i m a n t and 
t h e i n s u r e r i n any a r b i t r a t i o n o r c_ourt p r o c e e d i n g u n d e r t a k e n by 
c l a i m a n t ' s p r i v a t e h e a l t h c a r r i e r t o s e c u r e r e i m b u r s e m e n t o f 
p r e v i o u s l y p a i d b e n e f i t s . 

C l a i m a n t , t h r o u g h h i s a t t o r n e y , i n i t i a l l y a t t e m p t e d t o 
f u l l y c o o p e r a t e w i t h t h e i n s u r e r . A f t e r u n s u c c e s s f u l a t t e m p t s t o 
o b t a i n r e i m b u r s e m e n t f r o m t h e i n s u r e r p u r s u a n t t o t h e DCS, 
c l a i m a n t e n t e r e d i n t o a C o n f e s s i o n o f Judgment w i t h h i s p r i u a t e 
h e a l t h c a r r i e r . 

The i n s u r e r v i o l a t e d t h e t e r m s o f t h e DCS by n o t 
c o o p e r a t i n g w i t h c l a i m a n t b e f o r e , d u r i n g , and a f t e r t h e c o u r t 
p r o c e e d i n g commenced by h i s p r i v a t e h e a l t h c a r r i e r . 

CONCLUSIONS OF LAW 

J u r i s d i c t i o n 

The R e f e r e e d e c l i n e d t o r e a c h t h e m e r i t s o f t h i s c a se, 
r e a s o n i n g t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o 
e n f o r c e t h e DCS. S p e c i f i c a l l y , t h e R e f e r e e f o u n d t h a t i n a s m u c h as 
c l a i m a n t had " t r a d e d i n " h er c l a i m f o r a DCS, t h e r e was no 
" m a t t e r [ ] c o n c e r n i n g a c l a i m " u n d e r ORS 6 5 6 . 7 0 8 ( 3 ) , i n w h i c h t o 
v e s t j u r i s d i c t i o n i n t h e H e a r i n g s D i v i s i o n . 

A f t e r t h e R e f e r e e ' s o r d e r , t h e C o u r t o f A p p e a l s h e l d 
t h a t a DCS c o n s t i t u t e s a " c l a i m " s u f f i c i e n t t o v e s t j u r i s d i c t i o n 
i n t h e H e a r i n g s D i v i s i o n . Howard v. L i b e r t y N o r t h w e s t I n s . , 94 
Or App 283 ( 1 9 8 8 ) . C o n c l u d i n g t h a t t h e H e a r i n g s " D i v i s i o n had 
j u r i s d i c t i o n t o e n f o r c e a DCS, t h e Howard c o u r t s t a t e d : 

" A l t h o u g h t h e s o l u t i o n i s n o t f r e e f r o m 
d o u b t , we c o n c l u d e t h a t , because t h e [DCS] 
r e s o l v e d a d i s p u t e i n v o l v i n g a w o r k e r ' s 
r i g h t t o r e c e i v e c o m p e n s a t i o n , w h i c h was 
r e s o l v e d , as i t must have been, w i t h i n t h e 
w o r k e r s ' c o m p e n s a t i o n s y s t e m by an 
ag r e e m e n t w h i c h t h e Board had j u r i s d i c t i o n 
t o a p p r o v e o r d i s a p p r o v e , t h e Board has 
j u r i s d i c t i o n t o s u p e r v i s e i t s e n f o r c e m e n t . 
Ac c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a 
h_?_ a r i n g _o n_ a n y__g_u e s t i o n c o n c e r n i n g i t . ORS 
656 . 283". " ( E m p h a s i s " added) '.' ~ 

94 Or App a t 286-87; see a l s o EBI_Companies v_^ Moore, 90 Or App 
99, 102 ( 1988) . ~~ " 
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by a f i n a l , u n a p p e a l a b l e o r d e r o f an 
a r b i t r a t o r o r c o u r t . C o n s e q u e n t l y , we must 
r e s p e c t f u l l y d e c l i n e t o make t h e 
r e i m b u r s e m e n t r e q u e s t e d . " 

On May I B , 1985, t h e p r i v a t e h e a l t h c a r r i e r ' s a t t o r n e y 
s e n t a demand l e t t e r t o c l a i m a n t ' s a t t o r n e y . T h a t l e t t e r 
r e q u e s t e d r e i m b u r s e m e n t f r o m c l a i m a n t i n t h e amount o f $5,888.10. 
C l a i m a n t ' s a t t o r n e y p r o m p t l y f o r w a r d e d a copy o f t h e p r i v a t e 
h e a l t h c a r r i e r ' s l e t t e r t o t h e i n s u r e r ' s a t t o r n e y and a d v i s e d him 
t o d e a l d i r e c t l y w i t h t h e p r i v a t e h e a l t h c a r r i e r t o r e s o l v e t h e 
r e i m b u r s e m e n t d i s p u t e . The i n s u r e r ' s a t t o r n e y r e s p o n d e d , by 
l e t t e r o f June 18, 1985, t h a t t h e i n s u r e r w o u l d n o t p r o v i d e 
r e i m b u r s e m e n t , u n l e s s c o m p e l l e d t o do so by an a r b i t r a t o r u n d e r 
ORS 6 56.2 89. 

On A p r i l 8, 1986, c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r t o 
t h e i n s u r e r , s t a t i n g , i n t e r a l i a : 

"We w o u l d h e r e b y r e q u e s t t h a t you r e i m b u r s e 
t h e [ p r i v a t e h e a l t h c a r r i e r ] p u r s u a n t t o 
o u r a g r e e m e n t w h i c h i s based upon t h e 
D i s p u t e d C l a i m s S e t t l e m e n t w i t h you d a t e d 
December 6, 1984. 

" P l e a s e r e s p o n d t o t h i s r e q u e s t w i t h i n 
t h i r t y ( 3 0 ) days o f t h e d a t e h e r e o f : 
F a i l u r e t o dd so may r e s u l t i n t h e f i l i n g 
o f l i t i g a t i o n a g a i n s t you w i t h o u t , p r i o r 
n o t i c e . " 

The i n s u r e r ' s a t t o r n e y p r o m p t l y r e s p o n d e d , by l e t t e r of 
A p r i l 14, 1986, t h a t : 

" [ F j a c t o r s c o n s t i t u t i n g p r e c o n d i t i o n s t o 
o u r d u t y t o pay have n o t been met. We-
t h e r e f o r e p e r c e i v e no d u t y t o p r o c e e d 
f u r t h e r a t t h i s t i m e . More s p e c i f i c a l l y , 
we w i l l n o t be r e i m b u r s i n g t h e [ p r i v a t e 
h e a l t h c a r r i e r ] as you r e q u e s t e d . " 

I n December, 1986, t h e p r i v a t e h e a l t h c a r r i e r f i l e d a 
l a w s u i t i n f e d e r a l c o u r t naming c l a i m a n t as t h e s o l e d e f e n d a n t . 
The s u i t : s o u g h t t h e f o l l o w i n g r e l i e f : ( 1 ) r e i m b u r s e m e n t f o r t h e 
payment o f m e d i c a l and t e m p o r a r y d i s a b i l i t y b e n e f i t s i n t h e amount 
o f $5,544.95; ( 2 ) a t t o r n e y f e e s ; and ( 3 ) c o s t s . 

I n o r d e r t o m i n i m i z e h i s l i a b i l i t y , c l a i m a n t f i l e d a 
C o n f e s s i o n o f Judgment i n f e d e r a l c o u r t a g r e e i n g t o pay h i s 
p r i v a t e h e a l t h c a r r i e r $5,500. B e f o r e t h e j u d g m e n t was e n t e r e d , 
c l a i m a n t ' s a t t o r n e y s e n t a copy o f t h e judgment, t o t h e i n s u r e r ' s 
a t t o r n e y r e q u e s t i n g h i s comments. By l e t t e r o f May 6, 1987, t h e 
i n s u r e r ' s a t t o r n e y r e s p o n d e d , in_te_C. §JUL§L. : 

" I t i s o u r p o s i t i o n t h e D i s p u t e d C l a i m 
S t i p u l a t i o n imposes on t h e p a r t i e s a m u t u a l 
d u t y t o c o o p e r a t e i n r e s i s t i n g any e f f o r t s 
a t r e c o v e r y c l a i m a n t ' s p r i v a t e h e a l t h 
c a r r i e r m i g h t make. By s t i p u l a t i n g t o 
j u d g m e n t a g a i n s t h i m s e l f and i n f a v o r o f 
t h e [ p r i v a t e h e a l t h c a r r i e r ] , y o u r c l i e n t 
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has n o t o n l y f a i l e d t o c o o p e r a t e w i t h us i n 
r e s i s t i n g t h e i r e f f o r t s , b u t has i n f a c t 
j o i n e d f o r c e s w i t h them. C o n s e q u e n t l y , we 

~_ w i l l r e s i s t any e f f o r t s [ c l a i m a n t ] may make 
t o e n f o r c e t h e S t i p u l a t i o n on t h e b a s i s o f 
h i s S t i p u l a t e d Judgment." 

The C o n f e s s i o n o f Judgment was e n t e r e d on May 22, 1987. 

On June 3, 1987, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g 
t o < i r j t e i T . a l i a * e n f o r c e t h e t e r m s o f t h e DCS. 

ULTIMATE FINDINGS 

The DCS r e q u i r e d m u t u a l c o o p e r a t i o n between c l a i m a n t and 
t h e i n s u r e r i n any a r b i t r a t i o n o r _c_ourt p r o c e e d i n g u n d e r t a k e n by 
c l a i m a n t ' s p r i u a t e h e a l t h c a r r i e r t o s e c u r e r e i m b u r s e m e n t o f 
p r e v i o u s l y p a i d b e n e f i t s . 

C l a i m a n t , t h r o u g h h i s a t t o r n e y , i n i t i a l l y a t t e m p t e d t o 
f u l l y c o o p e r a t e w i t h t h e i n s u r e r . A f t e r u n s u c c e s s f u l a t t e m p t s t o 
o b t a i n r e i m b u r s e m e n t f r o m t h e i n s u r e r p u r s u a n t t o t h e DCS, 
c l a i m a n t e n t e r e d i n t o a C o n f e s s i o n o f Judgment w i t h h i s p r i u a t e 
h e a 11 h c a r r i e r . 

The i n s u r e r v i o l a t e d t h e t e r m s o f t h e DCS by n o t 
c o o p e r a t i n g w i t h c l a i m a n t b e f o r e , d u r i n g , and a f t e r t h e c o u r t 
p r o c e e d i n g commenced by h i s p r i v a t e h e a l t h c a r r i e r . 

CONCLUSIONS OF LAW 

J u r i s d i c t i o n 

The R e f e r e e d e c l i n e d t o r e a c h t h e m e r i t s o f t h i s c a s e , 
r e a s o n i n g t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o 
e n f o r c e t h e DCS. S p e c i f i c a l l y , t h e R e f e r e e f o u n d t h a t i n a s m u c h as 
c l a i m a n t had " t r a d e d i n " h e r c l a i m f o r a DCS, t h e r e was no 
" m a t t e r [ ] c o n c e r n i n g a c l a i m " u n d e r ORS 6 5 6 . 7 0 8 ( 3 ) , i n w h i c h t o 
v e s t j u r i s d i c t i o n i n t h e H e a r i n g s D i v i s i o n . 

A f t e r t h e R e f e r e e ' s o r d e r , t h e C o u r t o f A p p e a l s h e l d 
t h a t a DCS c o n s t i t u t e s a " c l a i m " s u f f i c i e n t t o v e s t j u r i s d i c t i o n 
i n t h e H e a r i n g s D i v i s i o n . Howard v. L i b e r t y N o r t h w e s t I n s . , 94 
Or App 283 ( 1 9 8 8 ) . C o n c l u d i n g t h a t t h e H e a r i n g s D i v i s i o n had 
j u r i s d i c t i o n t o e n f o r c e a DCS, t h e Howard c o u r t s t a t e d : 

" A l t h o u g h t h e s o l u t i o n i s n o t f r e e f r o m 
d o u b t , we c o n c l u d e t h a t , because t h e [DCS] 
r e s o l v e d a d i s p u t e i n v o l v i n g a w o r k e r ' s 
r i g h t t o r e c e i v e c o m p e n s a t i o n , w h i c h was 
r e s o l v e d , as i t must have been, w i t h i n t h e 
w o r k e r s ' c o m p e n s a t i o n s y s t e m by an 
agr e e m e n t w h i c h t h e Board had j u r i s d i c t i o n 
t o a p p r o v e o r d i s a p p r o v e , t h e Board has 
j u r i s d i c t i o n t o s u p e r v i s e i t s e n f o r c e m e n t . 
A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a 
h_§aririg_pn_ any q u e s t i o n c o n c e r n i n g i t . ORS 
'656.283". ~ " ( E~mphasi s~ added j '.' ~ 

94 Or App a t 286-87; see a l s o EBJ_Companies Moore, 90 Or App 
99, 102 ( 1988) . ~~ — " " 
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F i n d i n g no m e a n i n g f u l d i s t i n c t i o n b etween Howard, and t h e 
i n s t a n t c ase, we c o n c l u d e t h a t t h e H e a r i n g s D i v i s i o n had 
j u r i s d i c t i o n t o e n f o r c e t h e DCS. 

The_Me_rits L _: E n f o r c e m e n t o f t h e DCS 

The i n s u r e r d e c l i n e d t o i n d e m n i f y c l a i m a n t on t h e 
g r o u n d s t h a t c e r t a i n p r e c o n d i t i o n s i n t h e DCS had n o t been met. 
On A p r i l 26, 198b, t h e i n s u r e r i n d i c a t e d t h a t i t had no d u t y t o 
i n d e m n i f y u n t i l t h e i s s u a n c e o f a f i n a l u n a p p e a l a b l e o r d e r o f an 
a r b i t r a t o r o r c o u r t . We a g r e e . The DCS p l a i n l y s t a t e d t h a t t h e 
i n s u r e r ' s d u t y t o i n d e m n i f y i s " a c t i v i a t e d [ s i c ] o n l y by a f i n a l , 
u n a p p e a l a b l e o r d e r o f a c o u r t , o r a r b i t r a t o r . " C l a i m a n t had no 
i n d e m n i f i c a t i o n r i g h t s u n t i l t h e i s s u a n c e o f a f i n a l u n a p p e a l a b l e 
o r d e r . 

U n d e r s t a n d a b l y d e s i r i n g t o m i n i m i z e h i s l i a b i l i t y 
e x p o s u r e and t o o b t a i n a " f i n a l u n a p p e a l a b l e o r d e r , " c l a i m a n t 
e n t e r e d i n t o a C o n f e s s i o n o f Judgment w i t h h i s p r i v a t e h e a l t h 
c a r r i e r . He d i d so, however, d e s p i t e p r i o r n o t i c e f r o m t h e 
i n s u r e r t h a t i t v i e w e d t h e j u d g m e n t as a v i o l a t i o n o f t h e t e r m s o f 
t h e DCS. As s u c h , t h e i n s u r e r made i t c l e a r t h a t i t w o u l d " r e s i s t 
any e f f o r t s " by c l a i m a n t t o e n f o r c e t h e DCS. 

The q u e s t i o n we must r e s o l v e i s w h e t h e r p r i o r t o t h e 
i s s u a n c e o f t h e C o n f e s s i o n o f Judgment, t h e i n s u r e r f a i l e d t o 
c o o p e r a t e f u l l y w i t h c l a i m a n t , as r e q u i r e d by t h e DCS. 

I n o u r v i e w , t h e i n s u r e r i n t e n d e d t h e " c o o p e r a t i o n 
c l a u s e " t o a l l o w i t an o p p o r t u n i t y t o d e f e n d i t s l i a b i l i t y 
p u r s u a n t , t o ORS 6 b 6 . 2 8 9 ( 4 ) . T h a t s t a t u t e p r o v i d e s t h a t i f a c l a i m 
i s r e s o l v e d by way o f a DCS, and t h e i n s u r e r and t h e p r i v a t e 
h e a l t h c a r r i e r a r e u n a b l e t o a g r e e on t h e i s s u e o f l i a b i l i t y o r 
t h e amount o f r e i m b u r s e m e n t t o t h e p r i v a t e h e a l t h c a r r i e r , t h e n 
t h e m a t t e r " s h a l l be s e t t l e d " among t h e p a r t i e s by an a r b i t r a t i o n 
p r o c e e d i n g c o n d u c t e d i n d e p e n d e n t o f ORS C h a p t e r 6b6. ' A c c o r d i n g l y , 
i n h i s a f f a d a v i t , t h e i n s u r e r ' s a t t o r n e y s t a t e d , i n t e r a l i a : 

" A t t h e t i m e I d r a f t e d t h e s e t t l e m e n t 
s t i p u l a t i o n [ , ] I u n d e r s t o o d t h a t 
[ c l a i m a n t ' s p r i v a t e h e a l t h c a r r i e r ] w o u l d 
a l m o s t c e r t a i n l y seek r e i m b u r s e m e n t and 
b e l i e v e d t h e y w o u l d do so under [ORS 
6b6 .289] . * * * . " 

" T h i s [DCS] was d r a f t e d i n t h e b e l i e f we 
w o u l d have an o p p o r t u n i t y t o go b e f o r e an 
a r b i t r a t o r and p r e s e n t e v i d e n c e why t h e s e 
m e d i c a l expenses were n o t r e l a t e d t o 
c l a i m a n t ' s work a c t i v i t y o r e x p o s u r e and 
t h e r e f o r e n o t compensable o r r e i m b u r s a b l e 
u n d e r t h e p r o v i s i o n s [ o f ] ORS C h a p t e r 6b6." 

Hence, w h i l e we f i n d t h a t c l a i m a n t had a d u t y t o 
c o o p e r a t e w i t h t h e i n s u r e r i n s o f a r as n o t p r e j u d i c i n g i t s r i g h t t o 
a r b i t r a t e i t s l i a b i l i t y u n d e r ORS 6 b 6 . 2 8 9 ( 4 ) , we a l s o f i n d t h a t 
t h e i n s u r e r had some r e c i p r o c a l d u t y t o c o o p e r a t e w i t h c l a i m a n t , 
once i t became aware t h a t h i s p r i v a t e h e a l t h c a r r i e r was demanding 
r e i m b u r s e m e n t f r o m hirn u n d e r t h e t h r e a t o f a " c o u r t p r o c e e d i n g . " 
The " c o o p e r a t i o n c l a u s e " d i d n o t p l a c e t h e d u t y t o c o o p e r a t e 
s o l e l y upon c l a i m a n t . R a t h e r , i t r e q u i r e d " t h e p a r t i e s . . . t o 
c o o p e r a t e , w i t h each o t h e r f u l l y i n any a r b i t r a t i o n o r c o u r t 
p r o c e e d i n g . . . ." (Emphasis a d d e d ) . 
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Here, c l a i m a n t r e c e i v e d t h e demand l e t t e r f r o m h i s 
p r i v a t e h e a l t h c a r r i e r , i n May, 1985. H i s a t t o r n e y p r o m p t l y 
r e q u e s t e d t h e i n s u r e r t o " d e a l d i r e c t l y " w i t h t h e p r i v a t e h e a l t h 
c a r r i e r ~ t o r e s o l v e t h e r e i m b u r s e m e n t d i s p u t e . The i n s u r e r , 
however, i n f o r m e d c l a i m a n t t h a t i t w o u l d be t a k i n g "no a c t i o n " i n 
t h e m a t t e r . G i v e n t h a t ORS 6 5 6 . 2 8 9 ( 4 ) r e q u i r e d such d i s p u t e s t o 
be r e s o l v e d s o l e l y between t h e p r i v a t e h e a l t h c a r r i e r and t h e 
i n s u r e r , P a c i f i c H o s p i t a l A s s o c i a t i o n v. M a r c h b a n k s , 91 Or App 
459, 462-63 ( 1 9 8 8 ) , we f i n d t h a t , t h e i n s u r e r ' s r e f u s a l t o t a k e any 
a c t i o n w h a t s o e v e r was a v i o l a t i o n o f t h e DCS 1s r e q u i r e m e n t o f 
m u t u a l c o o p e r a t i o n . 

The i n s u r e r r e s i s t e d a l l e f f o r t s by c l a i m a n t t o o b t a i n 
r e i m b u r s e m e n t p u r s u a n t t o t h e DCS, w h i l e c o n t e m p o r a n e o u s l y 
i n s i s t i n g t h a t c l a i m a n t o b t a i n a " f i n a l u n a p p e a l a b l e o r d e r . " 
A l t h o u g h c l a i m a n t r e q u e s t e d t h e i n s u r e r t o d e a l d i r e c t l y w i t h h i s 
p r i v a t e h e a l t h c a r r i e r , t h e i n s u r e r n e v e r a t t e m p t e d t o i n v o k e 
a r b i t r a t i o n p r o c e e d i n g s u n d e r ORS 6 5 6 . 2 8 9 ( 4 ) . A f t e r c l a i m a n t 
f i n a l l y d i d o b t a i n a " f i n a l u n a p p e a l a b l e o r d e r , " by way o f t h e 
C o n f e s s i o n o f Judgment, t h e i n s u r e r c l a i m e d t h a t c l a i m a n t had 
p r e j u d i c e d i t s r i g h t , t o a r b i t r a t e t h e m a t t e r . 

G i v e n such c i r c u m s t a n c e s , we f i n d t h a t t h e i n s u r e r 
v i o l a t e d t h e " c o o p e r a t i o n c l a u s e " o f t h e DCS w e l l b e f o r e t h e e n t r y 
o f t h e C o n f e s s i o n o f Judgment i n May, 1987. 

P e n a l t y and A t t o r n e y Fee 

The r e i m b u r s e m e n t t o w h i c h c l a i m a n t i s e n t i t l e d i s n o t 
" c o m p e n s a t i o n . " Howard, s u p r a , 94 Or App a t 287. A c c o r d i n g l y , he 
i s e n t i t l e d t o n e i t h e r a p e n a l t y n o r an a t t o r n e y f e e . Se_e ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

gRD|.R 

The R e f e r e e ' s o r d e r , d a t e d March 22, 1988, i s r e v e r s e d . 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n i s d i r e c t e d t o i n d e m n i f y 
c l a i m a n t i n t h e amount o f $3,000 p u r s u a n t t o t h e D i s p u t e d C l a i m s 
S e t t l e m e n t . 

LLOYD 0. FIS H E R , C l a i m a n t WCB 86-12382 
Emmons, K y l e , e t a l . , C l a i m a n t ' s Attorneys O c t o b e r 10, 1989 
A c k e r , Underwood, e t a l . , D e f e n s e Attorneys O r d e r on R e v i e w 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H u f f ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o f i n d t h a t h i s c l a i m was 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n O r d e r ; and ( 2 ) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f h i s c l a i m f o r a g g r a v a t i o n . 

The Board r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . Whether c l a i m a n t ' s c ompensable l e f t w r i s t c l a i m was 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n O r d e r . 

2. Whether c l a i m a n t e s t a b l i s h e d an a g g r a v a t i o n o f h i s 
c o mpensable l e f t w r i s t c o n d i t i o n . 
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FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l e f t w r i s t i n 1982. 
H i s c o n d i t i o n was d i a g n o s e d as a n o n - u n i o n s c a p h o i d f r a c t u r e . I n 
Ma r c h , 1986, Dr. Fleshman, an o r t h o p e d i c s u r g e o n , i n s e r t e d a 
H e r b e r t s c r e w i n c l a i m a n t ' s l e f t w r i s t . X - r a y s t a k e n a few months 
l a t e r showed t h a t t h e H e r b e r t screw had f a i l e d t o b r i d g e t h e 
n o n - u n i o n f r a c t u r e . A t t h a t t i m e , Fleshman d i d n o t recommend 
f u r t h e r s u r g i c a l i n t e r v e n t i o n . 

A D e t e r m i n a t i o n Order i n i t i a l l y c l o s e d c l a i m a n t ' s c l a i m 
i n S eptember, 1986. S h o r t l y t h e r e a f t e r , c l a i m a n t r e t u r n e d t o work 
as a s e a s o n a l c a n n e r y w o r k e r . Due t o i n c r e a s i n g l e f t w r i s t p a i n , 
f u r t h e r x - r a y s o f h i s l e f t w r i s t were t a k e n i n November, 1986. 
The x - r a y s r e v e a l e d a d e t e r i o r a t i o n o f t h e n o n - u n i o n f r a c t u r e . 
C l a i m a n t ' s i n c r e a s i n g p a i n was, i n p a r t , due t o i r r i t a t i o n f r o m 
t h e H e r b e r t s c r e w . 

I n J a n u a r y , 1987, c l a i m a n t ' s c l a i m was r e o p e n e d and Dr. 
Fleshman s u r g i c a l l y removed t h e H e r b e r t s c r e w f r o m c l a i m a n t ' s l e f t 
w r i s t . Two months l a t e r , Fleshman r e f e r r e d c l a i m a n t t o a p h y s i c a l 
t h e r a p i s t f o r r e h a b i l i t a t i o n o f h i s l e f t w r i s t . A f t e r a few weeks 
o f t h e r a p y , c l a i m a n t ' s p a i n d e c r e a s e d and h i s g r i p s t r e n g t h 
i m p r o v e d . 

On March 27, 1987, Dr. Fleshman r e l e a s e d c l a i m a n t t o 
l i g h t d u t y w o r k . Fleshman a n t i c i p a t e d , a t t h a t t i m e , t h a t 
c l a i m a n t ' s l e f t w r i s t c o n d i t i o n w o u l d become m e d i c a l l y s t a t i o n a r y 
on A p r i l 30, 1987. S h o r t l y a f t e r March 27, 1987, Fleshman 
d i s c o n t i n u e d h i s m e d i c a l p r a c t i c e t o b e g i n c h u r c h m i s s i o n work i n 
N e p a l . I n J u n e , 1987, c l a i m a n t began t o t r e a t w i t h Dr. K o r n , a 
p l a s t i c s u r g e o n . 

A D e t e r m i n a t i o n Order i s s u e d on J u l y 1 , 1987, a w a r d i n g 
no p e r m a n e n t d i s a b i l i t y and t e m p o r a r y d i s a b i l i t y f r o m December 1 , 
1986, t h r o u g h A p r i l 20, 1987. 

I n A u g u s t , 1987, c l a i m a n t was r e e x a m i n e d by Dr. K o r n . 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s l e f t w r i s t c o n d i t i o n was n o t m e d i c a l l y 
s t a t i o n a r y on A p r i l 20, 1987. 

CONCLUSIONS OF LAW 

P r e m a t u r e C l a i m C l o s u r e 

To s e t a s i d e a D e t e r m i n a t i o n O r d e r as p r e m a t u r e , a 
w o r k e r must p r o v e t h a t h i s compensable c o n d i t i o n was n o t m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . B r a d T. G r i b b l e , 
37 Van N a t t a 92 ( 1 9 8 5 ) . M e d i c a l l y s t a t i o n a r y means t h a t "no 
f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . The 
t r i e r o f f a c t may c o n s i d e r e v i d e n c e t h a t was n o t a v a i l a b l e t o t h e 
E v a l u a t i o n S e c t i o n , i f such e v i d e n c e a d d r e s s e s t h e w o r k e r ' s 
c o n d i t i o n a t t h e t i m e o f c l a i m c l o s u r e . S c h e u n i n g v. J . R. 
S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) . 

H e r e , Dr. Fleshman p e r f o r m e d s u r g e r y on c l a i m a n t ' s l e f t 
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w r i s t i n J a n u a r y , 1987. Two months l a t e r , c l a i m a n t ' s w r i s t 
c o n d i t i o n began t o i m p r o v e as t h e r e s u l t o f p h y s i c a l t h e r a p y 
t r e a t m e n t s . On March 26, 1987, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , 
Mr. Kennedy, s e n t Fleshman a l e t t e r r e q u e s t i n g h i s o p i n i o n on 
c l a i m a n t ' s a b i l i t y t o r e t u r n t o w o r k . Fleshman r e s p o n d e d on 
March 27, 1987, by s t a t i n g : ( 1 ) t h a t c l a i m a n t was r e l e a s e d f o r 
l i g h t d u t y work e f f e c t i v e March 30, 1987; and ( 2 ) t h a t c l a i m a n t ' s 
p r o j e c t e d m e d i c a l l y s t a t i o n a r y d a t e was A p r i l 30, 1987. 

I n a c h a r t n o t e , d a t e d March 27, 1987, Dr. Fleshman 
f u r t h e r r e p o r t e d : 

" [ C ] l a i m a n t [ c j o n t i n u e s w i t h PT. I s v e r y 
p l e a s e d and i s g e t t i n g b e t t e r ROM and l e s s 
p a i n and marked i m p r o v e m e n t i n s t r e n g t h . 
He i s i n Voc Rehab p r o g r a m now, and 
h o p e f u l l y , w i l l soon f i n d some s o r t o f 
w o r k . He i s so p l e a s e d w i t h t h e PT t h a t we 
w i l l have him c o n t i n u e f o r 3 weeks and 
h o p e f u l l y t h u s g e t him p o i n t e d i n an 
e f f e c t i v e way t o w a r d s r e h a b i l i t a t i o n and 
back i n t h e work f o r c e . " (Emphasis a d d e d ) . 

On J u l y 1 , 1987, a D e t e r m i n a t i o n O r d e r c l o s e d c l a i m a n t ' s 
c l a i m e f f e c t i v e A p r i l 20, 1987. 

Dr. Fleshman n e v e r d e c l a r e d c l a i m a n t ' s l e f t w r i s t 
c o n d i t i o n m e d i c a l l y s t a t i o n a r y . Fleshman's s t a t e m e n t s a r e m e r e l y 
a n t i c i p a t o r y . See V o l k v. SAIF, 73 Or App 643, 646 ( 1 9 8 5 ) . The 
e v i d e n c e e s t a b l i s h e s t h a t p r i o r t o A p r i l 20, 1987, c l a i m a n t ' s l e f t 
w r i s t c o n d i t i o n was m a t e r i a l l y i m p r o v i n g as a r e s u l t o f p h y s i c a l 
t h e r a p y t r e a t m e n t . On March 27, 1987, Fleshman n o t e d c l a i m a n t ' s 
i m p r o v e m e n t and recommended t h r e e weeks o f " c o n t i n u e [ d ] " p h y s i c a l 
t h e r a p y t r e a t m e n t . I n o u r v i e w , a f f i r m a t i v e l y recommending t h r e e 
weeks o f c o n t i n u e d t r e a t m e n t i s n o t t h e e q u i v a l e n t o f d e c l a r i n g a 
w o r k e r m e d i c a l l y s t a t i o n a r y . See ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s l e f t w r i s t 
c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y on A p r i l 20, 1987. 
A c c o r d i n g l y , t h e D e t e r m i n a t i o n O r d e r o f J u l y 1 , 1987, p r e m a t u r e l y 
c l o s e d c l a i m a n t ' s c ompensable l e f t w r i s t c l a i m . 

A g g r a v a t i o n 

Because we have f o u n d above t h a t c l a i m a n t ' s c l a i m was 
p r e m a t u r e l y c l o s e d , we need n o t a d d r e s s t h e i s s u e o f a g g r a v a t i o n . 
L i n d a S. Beaman, 40 Van N a t t a 8, 10 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 29, 1988, i s 
r e v e r s e d . The D e t e r m i n a t i o n O r d e r o f J u l y 1 , 1987, i s s e t a s i d e 
and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g 
t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded an a p p r o v e d f e e o f 25 
p e r c e n t o f c l a i m a n t ' s i n c r e a s e d c o m p e n s a t i o n r e s u l t i n g f r o m t h i s 
o r d e r t h r o u g h t h e t i m e o f c l a i m c l o s u r e p u r s u a n t t o ORS 656.268, 
n o t t o exceed $3,800. The Board a p p r o v e s a c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e i n s u r e r t o i t s a t t o r n e y , n o t t o e x c e e d $829.50. 
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BRUCE W. HENION, Claimant WCB 88-00580 
Pozzi, et a l . , Claimant's Attorneys October 10, 1989 
Sc.hwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
W i l s o n ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o f i n d t h a t t h e i n s u r e r had 
i s s u e d a d e n i a l o f m e d i c a l s e r v i c e s ; and ( 2 ) d e c l i n e d t o a s s e s s a 
p e n a l t y o r a t t o r n e y f e e . I n a d d i t i o n , c l a i m a n t r e q u e s t s t h a t t h e 
Board remand t h i s case t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . 

The Board a f f i r m s t h e o r d e r o f t h e R e f e r e e and d e n i e s 
t h e r e q u e s t f o r remand. 

ISSUES 

1 . Whether t h e i n s u r e r i s s u e d a d e n i a l o f m e d i c a l 
s e r v i c e s . . 

2. Whether a p e n a l t y o r a t t o r n e y f e e s h o u l d be a s s e s s e d . 

3. Whether remand i s a p p r o p r i a t e . 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

M e d i c a l S e r v i c e s 

I n a p r i o r o r d e r , w h i c h was' n o t a p p e a l e d , t h e R e f e r e e 
o r d e r e d c l a i m a n t t o s e l e c t an a t t e n d i n g p h y s i c i a n . C l a i m a n t d i d 
n o t do so. 

I n t h a t same p r i o r u n a p p e a l e d o r d e r , t h e R e f e r e e o r d e r e d 
t h e i n s u r e r t o p r o v i d e a t t e n d a n t c a r e t h r o u g h a p r o v i d e r such as 
Q u a l i t y Care " o r some o t h e r q u a l i f i e d c o n c e r n . . . ." The 
i n s u r e r d i d s o , b u t c l a i m a n t e v e n t u a l l y r e f u s e d t h e p r o v i d e r ' s 
s e r v i c e s . 

The i n s u r e r d i d n o t i s s u e a d e n i a l , "de f a c t o " o r 
o t h e r w i s e , o f m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW 

The Board a d o p t s t h e R e f e r e e ' s o p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Remand 

The Board may remand a case s h o u l d i t d e t e r m i n e t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by a R e f e r e e . ORS 6 5 6 . 2 9 5 ( 5 ) . 
To m e r i t remand f o r a d d i t i o n a l e v i d e n c e t a k i n g , i t must be shown 
t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or 
App 416 ( 1 9 8 6 ) t 

.Claimant a s s e r t s t h a t he became i l l and u n a b l e t o 
t e s t i f y p r i o r t o t h e h e a r i n g . He was a p p a r e n t l y a d v i s e d , h o w e v e r , 
by h i s p r e v i o u s - a t t o r n e y ; t h a t h i s t e s t i m o n y w o u l d n o t be 

-1697-



n e c e s s a r y . He now seeks remand f o r t h e p u r p o s e o f e n t e r i n g h i s 
t e s t i m o n y i n t o t h e r e c o r d . 

A l t h o u g h c l a i m a n t was n o t p r e s e n t a t t h e h e a r i n g , he was 
r e p r e s e n t e d by l e g a l c o u n s e l . T h e r e was no i n d i c a t i o n on t h e 
r e c o r d t h a t he was i l l o r u n a b l e t o t e s t i f y . No m o t i o n s were made 
on h i s b e h a l f , e i t h e r p r i o r t o or a t t h e h e a r i n g , t o p o s t p o n e o r 
l e a v e t h e r e c o r d open f o r h i s t e s t i m o n y . I n f a c t , h i s a t t o r n e y 
a g r e e d t h a t h i s t e s t i m o n y was n o t n e c e s s a r y or r e q u i r e d . 

Under such c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s 
t e s t i m o n y was a v a i l a b l e a t t h e t i m e o f t h e h e a r i n g w i t h due 
d i l i g e n c e . Kienow's Food S t o r e s , s u p r a . Remand i s , t h e r e f o r e , 
n o t w a r r a n t e d ^ 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 18, 1988, i s a f f i r m e d . 
A c l i e n t - p a i d f e e , n o t t o exceed $750, i s a p p r o v e d . 

KEITH L. J E 6 G L I E , C l a i m a n t WCB 87-10847 & 86 - 1 7 0 4 8 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s O c t o b e r 10, 1989 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Boar d Members Myers and G e r n e r . 

F r e r e s Lumber Company r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s 
o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t had e s t a b l i s h e d good cause 
f o r u n t i m e l y r e q u e s t i n g a h e a r i n g on i t s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome; ( 2 ) s e t a s i d e 
i t s d e n i a l ; and ( 3 ) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same 
c o n d i t i o n . I n i t s b r i e f , F r e r e s c o n t e n d s t h a t t h e R e f e r e e e r r e d 
i n a l l o w i n g Dr. Rosenbaum t o r e a d a p r e v i o u s l y w r i t t e n n a r r a t i v e 
i n t o t h e r e c o r d . C l a i m a n t c r o s s - r e q u e s t s r e v i e w , , c o n t e n d i n g t h a t , 
i f F r e r e s ' d e n i a l i s u p h e l d , L i b e r t y N o r t h w e s t ' s d e n i a l o f 
a g g r a v a t i o n s h o u l d be s e t a s i d e . On r e v i e w , t h e i s s u e s a r e 
j u r i s d i c t i o n , r e s p o n s i b i l i t y a n d ' a d m i s s i o n o f e v i d e n c e . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g comment. R e c e n t l y , t h e C o u r t o f A p p e a l s i n C o w a r t v. 
SAIF, 94 Or App 288 ( 1 9 8 8 ) , h e l d t h a t a c l a i m a n t who f a i l e d t o 
f i l e a t i m e l y h e a r i n g r e q u e s t on t h e b a s i s t h a t he t h o u g h t t h e 
i n s u r e r had s e n t t h e d e n i a l l e t t e r t o h i s a t t o r n e y , when i n f a c t 
i t had n o t , c o n s i t i t u t e d e x c u s a b l e n e g l e c t . _Id a t 2 9 1 . C o n c l u d i n g 
t h a t e x c u s a b l e n e g l e c t i s good cause under ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) , t h e 
c o u r t h e l d t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r t h e 
u n t i m e l y f i l i n g . I d . 

S i m i l a r l y , i n t h e i n s t a n t c a s e , c l a i m a n t ' s u n t i m e l y 
f i l i n g was based on h i s i n a c c u r a t e b e l i e f t h a t F r e r e s had s e n t a 
copy o f i t s d e n i a l t o h i s a t t o r n e y . As i n C o w a r t , s u p r a , t h i s 
c o n s t i t u t e s e x c u s a b l e n e g l e c t w h i c h i s good cause f o r an u n t i m e l y 
r e q u e s t f o r h e a r i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

T u r n i n g t o t h e m e r i t s , we f i n d t h a t c l a i m a n t ' s work 
a c t i v i t i e s f o r F r e r e s i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
h i s b i l a t e r a l c a r p a l t u n n e l syndrome. See H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . I n r e a c h i n g t h i s 
f i n d i n g , we r e l y upon t h e n e r v e c o n d u c t i o n s t u d i e s w h i c h 
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d e m o n s t r a t e d a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n s i n c e c l a i m a n t 
w o r k e d f o r F r e r e s . We f u r t h e r r e l y upon Dr. Hubbard's 
r e c o m m e n d a t i o n f o r s u r g e r y , c l a i m a n t ' s t e s t i m o n y , and t h e o p i n i o n 
o f Dr. Rosenbaum. C o n s e q u e n t l y , we a g r e e w i t h t h e R e f e r e e t h a t 
F r e r e s i s r e s p o n s i b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December . 1 , 1987 i s a f f i r m e d . 
For s e r v i c e s on Boar d r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $600, p a y a b l e by F r e r e s Lumber 
Company. A c l i e n t - p a i d f e e , n o t t o exceed $907, p a y a b l e by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l , i s 
a p p r o v e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,284, p a y a b l e by 
F r e r e s Lumber Company's c l a i m s a d m i n i s t r a t o r t o i t s c o u n s e l , i s 
a p p r o v e d . 

BRETT A. JOHNSON, C l a i m a n t WCB 86-11007 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y • O c t o b e r 10, 1989 
Mark B r o n s t e i n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members H o w e l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B e n n e t t ' s o r d e r t h a t : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t f o u n d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on June 23, 1986; ( 2 ) awarded 10 p e r c e n t 
(32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s l o w back 
c o n d i t i o n , whereas t h e D e t e r m i n a t i o n Order awarded no p e r m a n e n t 
d i s a b i l i t y ; and ( 3 ) a u t h o r i z e d o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l 
d i s a b i l i t y a g a i n s t c l a i m a n t ' s award o f permanent d i s a b i l i t y . The 
i s s u e s on r e v i e w a r e p r e m a t u r e c l a i m c l o s u r e , e x t e n t o f p e r m a n e n t 
d i s a b i l i t y , and t e m p o r a r y t o t a l d i s a b i l i t y . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s "Summary o f E v i d e n c e . " 

CONCLUSIONS. OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s " O p i n i o n " on t h e i s s u e s o f p r e m a t u r e 
c l a i m c l o s u r e and e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e t h e 
R e f e r e e ' s a u t h o r i z a t i o n o f o f f s e t f o r o v e r p a i d t e m p o r a r y t o t a l 
d i s a b i l i t y . 

On June 17, 1985, c l a i m a n t was r e l e a s e d f o r r e g u l a r work by 
h i s t r e a t i n g c h i r o p r a c t o r . Dr. Walsh. T h i s was a t r i a l . r e l e a s e w h i c h 
was u n s u c c e s s f u l . C l a i m a n t w o r k e d f o r l e s s t h a n an hou r on June 28, 
1985 because h i s r e s t r i c t i o n s p r e v e n t e d him f r o m p e r f o r m i n g h i s 
a s s i g n e d w o r k . He began t r e a t i n g w i t h Dr. C a n n a r d , c h i r o p r a c t o r , who 
i n f o r m e d SAIF t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on J u l y 1 1 , 
1985. SAIF r e c e i v e d a n o t h e r r e p o r t f r o m Dr. Cannard on A u g u s t 19, 
1985 t h a t c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y . 

SAIF c o n t i n u e d t o pay t e m p o r a r y t o t a l d i s a b i l i t y u n t i l 
November 25, 1.985, when c l a i m a n t went t o work f o r a n o t h e r e m p l o y e r . 

The R e f e r e e f o u n d t h a t ' c l a i m a n t had n o t shown t h a t he was 
u n a b l e t o r e t u r n t o w o r k , h a v i n g been r e l e a s e d f o r a t r i a l r e t u r n t o 
work by Dr. Walsh as o f June 23, 1985. He' t h e r e f o r e a u t h o r i z e d SAIF 
t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d June 28, 1985 t o 
November 25, 1985. We d i s a g r e e . 
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D e s p i t e t h e f a c t tha.t c l a i m a n t had been r e l e a s e d f o r a t r i a l 
r e t u r n t o work by Dr. Walsh, t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t 
was u n a b l e t o r e t u r n t o work u n t i l November 25, 1985, when he r e t u r n e d 
t o w o r k ~ f o r a d i f f e r e n t e m p l o y e r . 

Once an i n s u r e r a c c e p t s a c l a i m and commences payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , i t must c o n t i n u e p a y i n g t h o s e b e n e f i t s 
u n t i l c l a i m c l o s u r e e x c e p t i n t h e f o l l o w i n g ' l i m i t e d s i t u a t i o n s . 
F i r s t , an i n s u r e r may t e r m i n a t e b e n e f i t s p r i o r t o c l a i m d e t e r m i n a t i o n 
when a c l a i m a n t r e t u r n s t o r e g u l a r work o r i s r e l e a s e d t o r e g u l a r work 
and i s m e d i c a l l y s t a t i o n a r y . See F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) , r e c o n 93 Or App 103, r e v den 307 
Or 236 ( 1 9 8 8 ) . Second, an i n s u r e r may suspend b e n e f i t s when a 
c l a i m a n t " a c c e p t s and commences" w a g e - e a r n i n g employment p a y i n g a wage 
e q u a l t o o r g r e a t e r t h a n t h e wage a t i n j u r y . See OAR 43 6-60-03 0 ( 3 ) . 
We f i n d t h a t happened h e r e on November 24, 1985. T h i r d , an i n s u r e r 
may suspend b e n e f i t s when a c l a i m a n t r e f u s e s s u i t a b l e e m p l o y m e n t . 

We f i n d t h a t c l a i m a n t was b o t h p r o c e d u r a l l y and 
s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y p ayments f r o m 
June 28, 1985 t o November 24, 1985. D u r i n g t h a t p e r i o d o f t i m e he was 
n o t m e d i c a l l y s t a t i o n a r y and had n o t r e t u r n e d e i t h e r t o r e g u l a r work 
o r t o a n o t h e r j o b . SAIF was n o t e n t i t l e d t o d i s c o n t i n u e t e m p o r a r y 
d i s a b i l i t y p e r i o d s d u r i n g t h a t t i m e . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , s u p r a . F u r t h e r m o r e , because c l a i m a n t was b o t h 
p r o c e d u r a l l y and s u b s t a n t i v e l y e n t i t l e d t o r e c e i v e t h e p a y m e n t s , no 
o f f s e t a g a i n s t p r e s e n t o r f u t u r e p e r m a n e n t d i s a b i l i t y awards i s 
a u t h o r i z e d . See B l y t h e A. C h e s s e l e t , 40 Van N a t t a 1930 ( 1 9 8 8 ) . 
C o n s e q u e n t l y , c l a i m a n t i s e n t i t l e d t o t h e e n t i r e 10 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award g r a n t e d by t h e R e f e r e e ' s o r d e r , 
w i t h no r e d u c t i o n s f o r an o f f s e t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1987, i s r e v e r s e d i n 
p a r t . C l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e t w e e n 
June 28, 1985 and November 25, 1985. T h e r e f o r e , t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t a u t h o r i z e s SAIF t o o f f s e t t h e a f o r e m e n t i o n e d 
t e m p o r a r y t o t a l d i s a b i l i t y payments a g a i n s t c l a i m a n t ' s award o f 
pe r m a n e n t d i s a b i l i t y i s r e v e r s e d . SAIF's r e q u e s t f o r o f f s e t i s 
d e n i e d . C l a i m a n t i s e n t i t l e d t o t h e e n t i r e 10 p e r c e n t (32 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award g r a n t e d by t h e R e f e r e e w i t h o u t 
d e d u c t i o n o f t h e o f f s e t . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 25 
p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,000. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

LAREE A. KELLAR, C l a i m a n t WCB 87-04721 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s O c t o b e r 10, 1989 
C l i f f , S n a r s k i s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Boar d Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Bethl.ahmy's o r d e r t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f 
m e d i c a l s e r v i c e s f o r c l a i m a n t ' s b r o n c h i a l c o n d i t i o n ; and ( 2 ) 
a s s e s s e d a t t o r n e y f e e s f o r an u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e 
i s s u e s a r e m e d i c a l s e r v i c e s and a t t o r n e y f e e s . 

The R e f e r e e ' s o r d e r i s a f f i r m e d , w i t h m o d i f i c a t i o n . 
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FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s employment e x p o s u r e t o a b r i n e s o l u t i o n 
c o n t a i n i n g a h i g h c o n c e n t r a t i o n o f s u l p h u r d i o x i d e caused a 
c o n d i t i o n o f b r o n c h i a l h y p e r a c t i v i t y w h i c h has d e v e l o p e d i n t o a 
s e n s i t i v i t y t o e x p o s u r e t o c e r t a i n i r r i t a n t fumes. 

C l a i m a n t ' s b r o n c h i a l h y p e r a c t i v i t y i s a g g r a v a t e d by her 
smok i n g one o r more packs o f c i g a r e t t e s p e r day. However, h e r 
compens a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h e r c u r r e n t 
need f o r m e d i c a l t r e a t m e n t and d i s a b i l i t y f o r her b r o n c h i a l 
c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e e m p l o y e r ' s d e n i a l o f 
m e d i c a l s e r v i c e s was ah i m p e r m i s s i b l e "back up" d e n i a l . See 
Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . We d i s a g r e e w i t h t h a t 
r e a s o n i n g , b u t do a g r e e t h a t t h e d e n i a l o f m e d i c a l s e r v i c e s was 
n o t v a l i d . When a c l a i m a n t i s d e n i e d t r e a t m e n t by way o f a 
p r o s p e c t i v e d e n i a l o f a l l f u t u r e t r e a t m e n t , t h a t d e n i a l must be 
s e t a s i d e . See R o b e r t M., B r y a n t , . 4 1 Van N a t t a 324 ( 1 9 8 9 ) ; Thomas 
A. Beasley., 37 Van N a t t a 1514 (1985 ) . 

H e r e , c l a i m a n t s u b m i t t e d c l a i m s f o r m e d i c a l s e r v i c e s 
t h r e e y e a r s a f t e r h e r compensable i n j u r y and a f t e r c h a n g i n g work 
e n v i r o n m e n t s . The i n s u r e r d e n i e d " r e s p o n s i b i l i t y f o r any f u r t h e r 
m e d i c a l t r e a t m e n t a n d / o r d i s a b i l i t y f r o m t h e a b o v e - c a p t i o n e d 
i n d u s t r i a l e x p o s u r e . " (Ex. 3 4 ) . Inasmuch as t h e e m p l o y e r ' s 
d e n i a l i s p r o s p e c t i v e , i t s h a l l be s e t a s i d e . 

A l t e r n a t i v e l y , on t h e m e r i t s , we f i n d t h a t c l a i m a n t ' s 
c u r r e n t b r o n c h i a l c o n d i t i o n i s c a u s a l l y r e l a t e d t o h e r p r e v i o u s l y 
a c c e p t e d c l a i m and t h u s , m e d i c a l s e r v i c e s a r e c o m p e n s a b l e . 

We d i s a g r e e , however, w i t h t h e r e a s o n i n g o f t h e R e f e r e e 
t h a t c l a i m a n t ' s m e d i c a l s e r v i c e s a r e c u r r e n t l y c o mpensable s i m p l y 
b ecause c l a i m a n t was p r e v i o u s l y awarded permanent d i s a b i l i t y . A 
f i n d i n g o f pe r m a n e n t d i s a b i l i t y does n o t p r e c l u d e d e n i a l o f 
s u b s e q u e n t m e d i c a l s e r v i c e s on t h e g r o u n d s t h a t c l a i m a n t ' s 
c o n d i t i o n i s n o t r e l a t e d t o t h e compensable i n j u r y . See N o r t h 
Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48 ( 1 9 8 8 ) , m o d i f i e d 
305 Or 468 ( 1 9 8 8 ) . 

An i n j u r e d w o r k e r i s e n t i t l e d t o a l l r e a s o n a b l e and 
n e c e s s a r y m e d i c a l s e r v i c e s ' f o r a compensable i n j u r y . 
ORS 656.245. I n o r d e r t o p r o v e c o m p e n s a b i l i t y o f m e d i c a l 
s e r v i c e s , t h e compensable . i n j u r y need n o t be t h e s o l e c a u s e , o r 
t h e most s i g n i f i c a n t cause o f t h e need f o r t r e a t m e n t , b u t o n l y a 
m a t e r i a l c a u s e . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

H ere, t h e m e d i c a l r e c o r d d e m o n s t r a t e s t h a t c l a i m a n t ' s 
c o m p e n s a b l e i n j u r y was a m a t e r i a l cause o f h e r need f o r c u r r e n t 
m e d i c a l s e r v i c e s . N o t w i t h s t a n d i n g c l a i m a n t ' s c o n t i n u e d use o f 
c i g a r e t t e s , Dr. Greve, a p u l m o n a r y s p e c i a l i s t , p e r s u a s i v e l y 
c o n c l u d e d t h a t c l a i m a n t ' s employment e x p o s u r e t o b r i n e fumes 
caused h e r l u n g s t o d e v e l o p a s e n s i t i v i t y t o o t h e r fumes. 
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Thus, n o t w i t h s t a n d i n g t h e c i g a r e t t e smoke, c l a i m a n t has 
p r o v e n by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e i n d u s t r i a l 
e x p o s u r e was a m a t e r i a l cause o f her p r e s e n t c o n d i t i o n . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s c u r r e n t m e d i c a l s e r v i c e s a r e 
r e l a t e d t o h e r 1984 compensable i n j u r y . 

W i t h r e s p e c t t o t h e i s s u e o f u n r e a s o n a b l e d e n i a l , we 
a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s " C o n c l u s i o n s and Reasons" 
w h i c h a d d r e s s e s t h e m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r o f O c t o b e r 26, 1987 i s a f f i r m e d . 
For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $750, t o be 
p a i d by t h e i n s u r e r . 

P A T R I C I A A. KINGSLAND, C l a i m a n t WCB 83-09748 
B o t t i n i , e t a l . , C l a i m a n t ' s A t t o r n e y s O c t o b e r 10, 1989 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e t h l a h m y ' s o r d e r 
t h a t : ( 1 ) f o u n d t h a t h e r neck and l e f t s h o u l d e r c l a i m was n o t 
p r e m a t u r e l y c l o s e d ; and ( 2 ) u p h e l d t h e i n s u r e r ' s a g g r a v a t i o n 
d e n i a l f o r t h e same c o n d i t i o n . We a f f i r m . 

ISSUES 

1. P r e m a t u r e c l o s u r e ; o r , a l t e r n a t i v e l y , 

2. A g g r a v a t i o n . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t u n d e r w e n t a s u p e r v i s e d e x e r c i s e p r o g r a m 
commencing i n May, 1983. Dr. Hummel n o t e d i n J u n e , 1983 t h a t 
c l a i m a n t was r e g u l a r l y d o i n g h er e x e r c i s e s . These e x e r c i s e s 
y i e l d e d o n l y t r a n s i t o r y b e n e f i t s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n d i d n o t change f r o m J u l y 2 1 , 1983 
t o A u g u s t 2 1 , 1984. 

C l a i m a n t ' s c o n d i t i o n on J u l y 2 1 , 1983 was such t h a t no 
f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

CONCLUSIONS OF LAW AND OPINION 

P r e m a t u r e C l o s u r e 

C l a i m s s h a l l n o t be c l o s e d i f t h e w o r k e r ' s c o m p e n s a b l e 
c o n d i t i o n has n o t become m e d i c a l l y s t a t i o n a r y . ORS 6 5 6 . 2 6 8 ( 1 ) . 
An i n j u r e d w o r k e r w i l l be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no 
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f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . I n 
d e t e r m i n i n g w h e t h e r a c l a i m was p r o p e r l y c l o s e d , m e d i c a l e v i d e n c e 
t h a t becomes a v a i l a b l e p o s t - c l o s u r e may be c o n s i d e r e d so l o n g as 
i t a d d r e s s e s c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e , n o t 
s u b s e q u e n t changes i n c l a i m a n t ' s c o n d i t i o n . S c h e u n i n g v. J . R. 
S i m p l o t & Co., 84 Or App 622, 625, r e v den 303 Or 590 ( 1 9 8 7 ) . 

C l a i m a n t a l l e g e s two bases upon w h i c h we s h o u l d f i n d 
t h a t ' h e r c l a i m was p r e m a t u r e l y c l o s e d by t h e September 22, 1983 
D e t e r m i n a t i o n O r d e r . F i r s t , c l a i m a n t r e l i e s on Dr. Long's 
O c t o b e r 5, 1983 r e p o r t i n d i c a t i n g t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y because she "has n o t been i n v o l v e d i n a r e g u l a r 
s u p e r v i s e d e x e r c i s e p r o g r a m . " Second, c l a i m a n t a r g u e s t h a t h e r 
c l a i m was p r e m a t u r e l y c l o s e d because she s u b s e q u e n t l y u n d e r w e n t 
s u r g e r y f o r t h o r a c i c o u t l e t syndrome w h i c h was p e r f o r m e d w i t h "a 
r e a s o n a b l e hope o f f u r t h e r m e d i c a l i m p r o v e m e n t . " See S c h e u n i n g , 
84 Or App a t 626. 

The i n s u r e r c o n t e n d s t h a t , d e s p i t e Dr. Long's s t a t e m e n t 
t o t h e c o n t r a r y , c l a i m a n t had i n f a c t u n d e r g o n e a s u p e r v i s e d 
e x e r c i s e p r o g r a m p r i o r t o c l a i m c l o s u r e . The i n s u r e r f u r t h e r 
c o n t e n d s t h a t t h i s , p r i o r p r o g r a m y i e l d e d no i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n ; and, t h e r e f o r e , t h a t t h i s p r i o r l a c k o f 
s u c c e s s r e n d e r s u n r e a s o n a b l e any e x p e c t a t i o n o f i m p r o v e m e n t 
Dr. Long may have had. W i t h r e g a r d t o c l a i m a n t ' s s u b s e q u e n t 
s u r g e r y , t h e i n s u r e r a r g u e s t h a t such s u r g e r y d i d n o t r e s u l t i n 
any i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n . The i n s u r e r a l s o a r g u e s 
t h a t s u b s e q u e n t d e v e l o p m e n t s show c l a i m a n t p r o b a b l y n e v e r had 
t h o r a c i c o u t l e t syndrome and t h a t t h e s u r g e r y was i l l - a d v i s e d . 
The i n s u r e r , t h e r e f o r e , c o n c l u d e s t h a t i m p r o v e m e n t i n c l a i m a n t ' s 
c o n d i t i o n c o u l d n o t r e a s o n a b l y have been e x p e c t e d when t h e c l a i m 
was c l o s e d . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t d i d p a r t i c i p a t e i n 
a s u p e r v i s e d e x e r c i s e p r o g r a m p r i o r t o c i a i m c l o s u r e . Dr. Hummel 
r e p o r t e d i n t h i s r e g a r d t h a t c l a i m a n t was f o l l o w i n g t h e p r e s c r i b e d 
p r o g r a m " w i t h r e g u l a r i t y and s o m e . v i g o r . " However, t h e p r o g r a m 
r e s u l t e d i n no c u r a t i v e b e n e f i t s . C o n s e q u e n t l y , we a g r e e , t h a t 
a b s e n t some change i n c i r c u m s t a n c e s , Dr. Long's s u b s e q u e n t 
r e c o m m e n d a t i o n o f a s u p e r v i s e d e x e r c i s e p r o g r a m f a i l s t o e s t a b l i s h 
a r e a s o n a b l e e x p e c t a t i o n o f f u r t h e r m a t e r i a l i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n . 

Whether t h e s u b s e q u e n t t h o r a c i c o u t l e t syndrome 
d i a g n o s i s and s u r g e r y e s t a b l i s h e s p r e m a t u r e c l o s u r e i s a c l o s e r 
q u e s t i o n . However, our r e v i e w o f t h e m e d i c a l r e c o r d , i n c l u d i n g 
t h a t p o r t i o n d e a l i n g w i t h t h e t h o r a c i c o u t l e t syndrome d i a g n o s i s 
and s u r g e r y , does n o t p e r s u a d e us t h a t f u r t h e r m a t e r i a l 
i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n c o u l d r e a s o n a b l y be e x p e c t e d 
as o f t h e d a t e o f c l o s u r e . We n o t e i n t h i s r e g a r d t h a t i t i s 
c l a i m a n t ' s b u r d e n t o e s t a b l i s h t h a t she was n o t m e d i c a l l y 
s t a t i o n a r y when t h e c l a i m was c l o s e d . B e r l i n e r v. Wey e r h a e u s e r 
Co., 54 Or App. 624 ( 1 9 8 1 ) . 

H e r e , d e s p i t e t h e f a c t t h a t c l a i m a n t had s u r g e r y w h i c h 
was c o mpensated by t h e i n s u r e r , c l a i m a n t has f a i l e d t o p e r s u a d e us 
t h a t she s u f f e r e d f r o m t h o r a c i c o u t l e t syndrome. T h i s c o n c l u s i o n 
i s based upon s e v e r a l f a c t s . C l a i m a n t ' s c o n d i t i o n d i d n o t i m p r o v e 
f d l l o w i - n g s u r g e r y . Dr. Hummel had i n i t i a l l y c o n s i d e r e d t h o r a c i c 
o u t l e t syndrome as a p o s s i b l e cause o f c l a i m a n t ' s symptoms, b u t he 
s u b s e q u e n t l y r e j e c t e d t h e p o s s i b i l i t y . P r i o r t o r e f e r r a l t o 
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Dr. K i n g , Dr. Long o p i n e d t h a t " t h e r e [ w a s ] l i t t l e c l e a r c u t 
e v i d e n c e t o s u p p o r t t h e p o s s i b i l i t y o f l e f t t h o r a c i c o u t l e t 
s y n drome." F i n a l l y , p o s t - s u r g e r y , Dr. Long r e f e r r e d t o t h e 
d i a g n o s - i s as " p r e s u m p t i v e , " whereas p r e v i o u s l y he used no su c h 
q u a l i f i e r . 

I n l i g h t o f t h e f a c t t h a t we f i n d t h e t h o r a c i c o u t l e t 
syndrome t o be a m i s d i a g n o s i s , we c a n n o t c o n c l u d e t h a t t h e 
p o s t - c l o s u r e d i a g n o s i s and s u b s e q u e n t s u r g e r y s u p p o r t a r e a s o n a b l e 
e x p e c t a t i o n o f f u r t h e r m a t e r i a l i m p r o v e m e n t i n c l a i m a n t ' s 
c o n d i t i o n as o f t h e d a t e o f c l o s u r e . C o n s e q u e n t l y , c l a i m a n t ' s 
c l a i m was n o t p r e m a t u r e l y c l o s e d . 

A g g r a v a t i o n 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1 , 1987, as 
r e c o n s i d e r e d , i s a f f i r m e d . The Board a p p r o v e s a c l i e n t - p a i d f e e , 
n o t t o exceed $1,078. 

THOMAS L. LINGO, Claimant WCB 87-04232 
Malagon & Moore, Claimant's Attorneys October 10, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members Gern e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Howe's o r d e r t h a t : ( 1 ) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c u r r e n t d e n t a l c a r e ; ( 2 ) 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
h i s l e f t s h o u l d e r c o n d i t i o n ; ( 3 ) u p h e l d t h e i n s u r e r ' s p a r t i a l 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c c a r e ; 
and ( 4 ) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l t r e a t m e n t s . We a f f i r m as s u p p l e m e n t e d . 

ISSUES 

The f i r s t i s s u e i s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c u r r e n t d e n t a l c a r e . The second i s s u e i s t h e c o m p e n s a b i l i t y o f a 
c l a i m f o r a g g r a v a t i o n . The t h i r d i s s u e i s t h e c o m p e n s a b i l i t y o f 
c u r r e n t c h i r o p r a c t i c c a r e . The f i n a l i s s u e i s t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t a l s o s e e k s remand t o t h e H e a r i n g s D i v i s i o n due . 
t o t h e a l l e g e d i n a d e q u a c y o f t h e R e f e r e e ' s o p i n i o n and o r d e r . On 
de novo r e v i e w , we a r e f r e e t o make any d i s p o s i t i o n o f t h e case as 
i s deemed a p p r o p r i a t e . D e s t a e l v. N i c o l a i , 80 Or App 596, 60.0 
( 1 9 8 6 ) . Such a c t i o n w o u l d n e c e s s a r i l y i n c l u d e i s s u i n g an o r d e r , 
w h i c h c o n t a i n e d f i n d i n g s o f f a c t , c o n c l u s i o n s o f l a w , and an 
e x p l a n a t i o n o f t h e r e a s o n i n g b e h i n d o ur c o n c l u s i o n s . Thus, o u r 
o r d e r may c u r e any p r o b l e m s w i t h w h e t h e r t h e R e f e r e e ' s o r d e r i s 
s u f f i c i e n t f o r s u b s t a n t i a l e v i d e n c e r e v i e w a t t h e C o u r t o f 
A p p e a l s . C o n s e q u e n t l y , we c o n c l u d e t h a t t h e r e c o r d has n o t been 
i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
See ORS 6 5 6 . 2 9 5 ( 5 ) . T h e r e f o r e , t h e remand r e q u e s t i s d e n i e d . 
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FINDINGS OF FACT 

On March 1 1 , 1986, w h i l e w o r k i n g f o r a neon s i g n 
company, c l a i m a n t f e l l f r o m h i s t r u c k as he was a t t e m p t i n g t o 
e r e c t a s i g n . I m m e d i a t e l y a f t e r t h e a c c i d e n t , c l a i m a n t s o u g h t 
m e d i c a l t r e a t m e n t f o r h i s l e f t s h o u l d e r f r o m an emergency room 
p h y s i c i a n . C l a i m a n t was d i a g n o s e d w i t h a d i s l o c a t e d l e f t 
s h o u l d e r , w h i c h was r e d u c e d a t t h a t t i m e . 

C l a i m a n t s o u g h t d e n t a l s e r v i c e s , f r o m Dr. Bo e r , d e n t i s t , 
on A p r i l 3, 1986, f o r a l o o s e l o w e r a n t e r i o r t o o t h . Dr. B o e r ' s 
p a r t i a l d e n t a l e x a m i n a t i o n a l s o r e v e a l e d s e v e r e t o m o d e r a t e bone 
l o s s and e x t e n s i v e p e r i o d o n t a l d i s e a s e a f f e c t i n g a l l o f t h e l o w e r 
t e e t h . W i t h r e s p e c t t o t h e one t o o t h , Dr. Boer n o t e d g r e a t e r bone 
l o s s t h a n o t h e r a d j a c e n t t e e t h , b u t s p e c i f i c e t i o l o g y c o u l d n o t be 
d i r e c t l y l i n k e d t o t r a u m a . 

P r e v i o u s t o t h i s , c l a i m a n t had s o u g h t d e n t a l c a r e f r o m 
Dr. H o e r n e r f r o m 1981 t o 1983 f o r a- p e r i o d o n t a l d i s e a s e c o n d i t i o n , 
w h i c h had a l s o m a n i f e s t e d i t s e l f i n m i s s i n g t e e t h , l o o s e t e e t h , 
and bone l o s s . A t t h a t t i m e , c l a i m a n t had chosen n o t t o commence 
w i t h recommended t r e a t m e n t i n t h e f o r m o f e x t r a c t i o n and d e n t u r e 
r e p l a c e m e n t . 

F o l l o w - u p t r e a t m e n t f o r t h e l e f t s h o u l d e r was p r o v i d e d 
by Dr. P o u l s o n on March 12, 1986. Dr. P o u l s o n , i n t u r n , r e f e r r e d 
c l a i m a n t t o Dr. B u t t l e r , a c h i r o p r a c t o r , f o r p h y s i c a l t h e r a p y . 

P r i o r t o h i s 1986 i n j u r y , c l a i m a n t had i n j u r e d h i s mid 
and l o w e r back i n 1962. T h i s i n j u r y e v e n t u a l l y r e s u l t e d i n a 
l a m i n e c t o m y and d i s k e c t o m y . I n 1970, c l a i m a n t s u f f e r e d a second 
s p i n a l i n j u r y , w h i c h r e s u l t e d i n a f u s i o n e x t e n d i n g f r o m L4 
t h r o u g h t h e sacrum. I n a d d i t i o n , c l a i m a n t has had i n t e r m i t t e n t 
a g g r a v a t i o n s t h r o u g h o u t t h e y e a r s , i n c l u d i n g a r e i n j u r y i n 1 9 8 1 . 

An a r t h r o g r a m o f t h e l e f t s h o u l d e r was done on May 2 1 , 
1986, by Dr. Pappas, w h i c h r e v e a l e d a t o r n l e f t r o t a t o r c u f f . On 
June 12, 1986, i n a p r e - s u r g i c a l w o r k - u p , Dr. P o u l s o n a l s o 
d i s c o v e r e d t h a t c l a i m a n t ' s gums were i n f e c t e d . He recommended 
a b a t e m e n t o f t h i s c o n d i t i o n p r i o r t o l e f t r o t a t o r c u f f s u r g e r y . 

On June 16, 1986, t h e i n s u r e r i n d i c a t e d i t would' pay a l l 
d e n t a l s e r v i c e s t h a t a r o s e o u t o f c l a i m a n t ' s c o m p e n s a b l e i n j u r y . 
On J u l y 7, 1986, t h e i n s u r e r f u r t h e r i n d i c a t e d i t w o u l d pay f o r 
d e n t a l s e r v i c e s t h a t c o n s t i t u t e d " n e c e s s a r y work on Mr. L i n g o so 
he can have s u r g e r y on h i s s h o u l d e r . " 

On J u l y 16, 1986, Dr. Boer i n d i c a t e d t h a t c o n t r o l o f t h e 
p e r i o d o n t a l d i s e a s e w o u l d r e q u i r e e x t e n s i v e t e e t h e x t r a c t i o n , and 
r e f e r r e d c l a i m a n t t o a d e n t a l s u r g e o n . On J u l y 24, 1986, c l a i m a n t 
was seen by d e n t a l s u r g e o n , Dr. B r a s h e r , who d i a g n o s e d " c h r o n i c 
p e r i o d o n t i t i s , g e n e r a l i z e d and a d v a n c e d . " To c o n t r o l t h e o r a l 
i n f e c t i o n he recommended r e m o v a l o f t e e t h , p e r i o d o n t a l 
s c a l i n g / r o o t p l a n i n g , and p e r i o d o n t a l f l a p s u r g e r y . 

On September 3, 1986, c l a i m a n t was seen by 
Dr. Shoemaker, a n o t h e r d e n t a l s u r g e o n , who recommended t e e t h 
e x t r a c t i o n w i t h r e p l a c e m e n t o f b r i d g e o r i m p l a n t d e n t u r e s . The 
a c t u a l d e n t a l s u r g e r y was a c c o m p l i s h e d by Dr. N a s i b u t t , who 
e x t r a c t e d t h e t e e t h and r e p l a c e d them w i t h a b r i d g e f o r t h e l o w e r 
j a w , and i m p l a n t d e n t u r e s f o r t h e upper j a w . 
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On September 22, 1986, Dr. P o u l s o n i n d i c a t e d t h a t 
c l a i m a n t ' s d e n t a l p r o b l e m s were s u f f i c i e n t l y r e s o l v e d so t h a t l e f t 
s h o u l d e r , s u r g e r y c o u l d commence. R o t a t o r c u f f s u r g e r y was 
c o n d u c t e d by Dr. P o u l s o n on O c t o b e r 10, 1986. F o l l o w i n g s u r g e r y , 
Dr. P o u l s o n a g a i n r e f e r r e d c l a i m a n t t o Dr. B u t t l e r , f o r 
p o s t - o p e r a t i v e p h y s i c a l t h e r a p y f o r t h e l e f t s h o u l d e r . 

I n December o f 1986, Dr. N a i s b u t t r e p l a c e d t h e l o w e r 
b r i d g e w i t h an i m p l a n t d e n t u r e . 

I n F e b r u a r y o f 1987, c l a i m a n t was r e f e r r e d t o t h e 
N o r t h w e s t P a i n C e n t e r . W h i l e t h e r e , he was examined by Dr. L a b s , 
a c l i n i c a l p s y c h o l o g i s t , who d i a g n o s e d c h r o n i c d e p r e s s i o n . 

On May 22, 1987, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l , 
d e n y i n g a l l c o n d i t i o n s and m e d i c a l s e r v i c e s n o t r e l a t e d t o t h e 
compe n s a b l e l e f t s h o u l d e r i n j u r y . 

A D e t e r m i n a t i o n O r d e r i s s u e d on June 18, 1987, a w a r d i n g 
c l a i m a n t 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r h i s l e f t s h o u l d e r . 

On J u l y 22, 1987, Dr. B u t t l e r a u t h o r i z e d t i m e l o s s f o r 
" a c u t e a g g r a v a t i o n o f c e r v i c a l , t h o r a c i c and l e f t s h o u l d e r s p r a i n 
and m y a l g i a . " The i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m by 
l e t t e r on A u g u s t 3, 1987. 

Dr. B u t t l e r r e f e r r e d c l a i m a n t t o Dr. Flemming, a 
p s y c h o l o g i s t . Dr. Flemming d i a g n o s e d " a n x i e t y " and began t r e a t i n g 
c l a i m a n t w i t h p s y c h o t h e r a p y and b i o f e e d - b a c k t e c h n i q u e s t o r e l i e v e 
back t e n s i o n . 

On September 15, 1987, t h e i n s u r e r , upon r e c e i v i n g 
Dr. Flemming's r e p o r t , i s s u e d a p a r t i a l d e n i a l , d e n y i n g c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r p s y c h o l o g i c a l t r e a t m e n t s on t h e b a s i s 
t h e t r e a t m e n t was n o t r e l a t e d t o t h e compensable c l a i m . 

On September 18, 1987, t h e i n s u r e r i s s u e d a p a r t i a l 
d e n i a l f o r c l a i m a n t ' s c h i r o p r a c t i c c a r e . T h i s d e n i a l s t a t e d as 
f o l l o w s : "We w i l l pay b i l l i n g s f o r s e r v i c e s p r o v i d e d by 
Dr. B u t t l e r up t o 60 days b e f o r e t h e d a t e o f t h i s d e n i a l l e t t e r , 
b u t we w i l l pay f o r no f u r t h e r t r e a t m e n t p r o v i d e d by 
Dr. B u t t l e r . " The b a s i s o f t h e d e n i a l was t h a t c h i r o p r a c t i c c a r e 
was n e i t h e r r e a s o n a b l e n o r n e c e s s a r y , as i t was n o t r e l a t e d t o t h e 
l e f t s h o u l d e r c o n d i t i o n . 

C l a i m a n t was examined by I n d e p e n d e n t C h i r o p r a c t i c 
C o n s u l t a n t s on November 9, 1987. They f o u n d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y w i t h r e s p e c t t o t h e l e f t s h o u l d e r c o n d i t i o n . They a l s o 
n o t e d d e g e n e r a t i v e changes i n t h e lum b a r s p i n e and i n t h e c e r v i c a l 
s p i n e a t t h e C5-6 l e v e l . 

On November 7, 1987, Dr. H o l l a n d , p s y c h i a t r i s t , 
c o n d u c t e d a p s y c h o l o g i c a l e x a m i n a t i o n o f c l a i m a n t . He made no 
d i a g n o s i s o f a p s y c h o l o g i c a l c o n d i t i o n r e q u i r i n g t r e a t m e n t . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable i n j u r y i s n o t a m a t e r i a l c a u s e o f 
h i s need f o r c u r r e n t d e n t a l c a r e . 
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C l a i m a n t ' s d e n t a l work c o n s i s t i n g o f t h o s e measures t o 
c o n t r o l and c o r r e c t c l a i m a n t ' s p r e e x i s t i n g p e r i o d o n t a l d i s e a s e , 
was a n e c e s s a r y p r e r e q u i s i t e t o t o t a l t r e a t m e n t o f c l a i m a n t ' s 
c o m p e n s a b l e l e f t s h o u l d e r s u r g e r y . 

C l a i m a n t ' s r e s t o r a t i v e d e n t a l w o r k , t o p r o v i d e him w i t h 
u p p e r and l o w e r d e n t u r e s , was n o t a n e c e s s a r y p r e l u d e t o t h e 
compensable s u r g e r y t o r e p a i r t h e l e f t s h o u l d e r r o t a t o r c u f f . 

C l a i m a n t ' s c ompensable l e f t s h o u l d e r c o n d i t i o n has n o t 
worsened s i n c e t h e l a s t award or a r r a n g e m e n t o f c o m p e n s a t i o n . 

The p r e p o n d e r a n c e o f t h e e v i d e n c e does n o t e s t a b l i s h 
t h a t c l a i m a n t ' s c h i r o p r a c t i c c a r e was c a u s a l l y r e l a t e d t o t h e 
co m p e n s a b l e l e f t s h o u l d e r c o n d i t i o n . 

The p r e p o n d e r a n c e o f t h e e v i d e n c e does n o t e s t a b l i s h 
t h a t c l a i m a n t ' s c ompensable l e f t s h o u l d e r i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f any p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

M e d i c a l s e r v i c e s c l a i m f o r d e n t a l c a r e 

The R e f e r e e u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
May 22, 1987, w h i c h d e n i e d a l l m e d i c a l s e r v i c e s u n r e l a t e d t o t h e 
compensable i n j u r y . The R e f e r e e f o u n d t h a t t h e compe n s a b l e l e f t 
s h o u l d e r i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g cause o f any o f 
t h e d e n t a l c a r e . The R e f e r e e n o t e d t h a t t h e i n s u r e r a u t h o r i z e d 
payment f o r t e e t h e x t r a c t i o n t o c o n t r o l t h e p e r v a s i v e gum 
i n f e c t i o n , i n c l u d i n g payment o f c l a i m a n t ' s upper i m p l a n t d e n t u r e 
and l o w e r b r i d g e . He t h e n h e l d t h a t t h e d e n t a l work w h i c h 
encompassed r e p l a c e m e n t o f t h e l o w e r b r i d g e w i t h an i m p l a n t 
d e n t u r e was n o t a r e a s o n a b l e and n e c e s s a r y m e d i c a l e x p e n d i t u r e . 

We a g r e e w i t h t h a t a s p e c t o f t h e R e f e r e e ' s d e c i s i o n 
w h i c h h o l d s t h a t c l a i m a n t has n o t c a r r i e d h i s b u r d e n o f p r o o f w i t h 
r e s p e c t t o t h e e s t a b l i s h m e n t o f a c a u s a l c o n n e c t i o n b e t w e e n t h e 
compens a b l e i n j u r y and t h a t d e n t a l c a r e . We a l s o c o n c u r w i t h t h e 
R e f e r e e t h a t t h e i n s u r e r i s n o t r e q u i r e d t o pay f o r c l a i m a n t ' s 
l o w e r i m p l a n t d e n t u r e . 

We f u r t h e r e n d o r s e t h e R e f e r e e ' s i m p l i c i t p r e m i s e t h a t 
d e n t a l c a r e r e q u i r e d t o c o n t r o l t h e gum i n f e c t i o n was a n e c e s s a r y 
p r e r e q u i s i t e t o t h e s h o u l d e r s u r g e r y , and was t h e r e f o r e , t o be 
c o n s i d e r e d c o m p e n s a b l e m e d i c a l s e r v i c e s . We n o t e t h a t t h e i n s u r e r 
a c c e p t e d l i a b i l i t y f o r t h i s c a r e and concedes t h a t i t i s 
co m p e n s a b l e . However, we d i s a g r e e w i t h t h a t p o r t i o n o f t h e 
R e f e r e e ' s o p i n i o n , w h i c h h o l d s by i m p l i c a t i o n t h a t t h e upper 
i m p l a n t d e n t u r e and l o w e r b r i d g e d e n t u r e were t o be i n c l u d e d i n 
t h o s e c ompensable c o n s e q u e n c e s o f t h e l e f t s h o u l d e r s u r g e r y . We 
s p e c i f i c a l l y d i s a v o w t h e R e f e r e e ' s o p i n i o n i n s o f a r as i t can be 
re a d t o f i n d d e n t u r e - r e l a t e d m e d i c a l s e r v i c e s c o m p e n s a b l e . Y e t , 
s i n c e t h e R e f e r e e u p h e l d t h e i n s u r e r ' s May 22, 1987, d e n i a l i n i t s 
e n t i r e t y , - no f u r t h e r a c t i o n i s n e c e s s a r y . 

To p r o v e c o m p e n s a b i l i t y , c l a i m a n t must show t h a t t h e 
c o m p e n s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e need 
f o r r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e s . Van B l o k l a n d v. 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) . 
As a c o r o l l a r y t o t h i s p r o p o s i t i o n , m e d i c a l s e r v i c e s a r e 
compens a b l e i f t h e y c o n s t i t u t e r e q u i r e d p r e l i m i n a r y p r o c e d u r e , and 
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hence, i t can be s a i d t h a t t h e y f o r m an i n t e g r a l p a r t o f t o t a l 
m e d i c a l t r e a t m e n t f o r t h e c ompensable i n j u r y . W i l l i a m s v. G a t e s , 
McDonald & Co., 300 Or 278 ( 1 9 8 5 ) . 

^ The m e d i c a l r e c o r d i n d i c a t e s t h a t p r i o r t o t h e i n j u r y , 
c l a i m a n t s u f f e r e d f r o m m i s s i n g t e e t h , l o o s e t e e t h , and bone l o s s 
t h r o u g h o u t h i s mouth. T h i s l o n g - s t a n d i n g c o n d i t i o n was f i r s t 
i d e n t i f i e d i n 1981 by Dr. H o e r n e r , and d i a g n o s e d as p e r i o d o n t a l 
d i s e a s e . A t t h a t t i m e , c l a i m a n t chose n o t t o f o l l o w h i s d e n t i s t ' s 
t r e a t m e n t r e c o m m e n d a t i o n o f e x t r a c t i o n w i t h d e n t u r e r e p l a c e m e n t . 

S i m i l a r l y , c l a i m a n t ' s r e c e n t gum i n f e c t i o n a l s o 
m a n i f e s t e d i t s e l f i n m i s s i n g t e e t h , l o o s e t e e t h , and bone l o s s . 
On J u l y 16, 1986, c l a i m a n t ' s t r e a t i n g d e n t i s t , Dr. B o e r , i n d i c a t e d 
t h a t t h e m a j o r c o n t r i b u t i n g c a use o f c l a i m a n t ' s d e n t a l c o n d i t i o n 
was: ( 1 ) p e r i o d o n t a l d i s e a s e (gum i n f e c t i o n ) ; ( 2 ) m i s s i n g t e e t h ; 
and ( 3 ) t o o t h d e c a y . Dr. B r a s h e r , d e n t a l s u r g e o n , d i a g n o s e d 
g e n e r a l i z e d p e r i o d o n t a l d i s e a s e i n t h e advanced s t a g e s . 
Dr. N a i s b u t t , t r e a t i n g d e n t a l s u r g e o n , n o t e d p r e e x i s t i n g 
p e r i o d o n t a l d i s e a s e as w e l l . 

C l a i m a n t ' s d e n t i s t s , h owever, a l s o have n o t e d c l a i m a n t ' s 
h i s t o r i c a l s t a t e m e n t s r e g a r d i n g a f a c i a l i n j u r y o c c u r r i n g on 
March 1 1 , 1986. C l a i m a n t ' s t r e a t i n g d e n t a l s u r g e o n , Dr. N a i s b u t t , 
i n d i c a t e d t h a t s uch t r a u m a , as d e s c r i b e d by c l a i m a n t , w o u l d c a u s e 
a more s e v e r e i n j u r y t o t h e a l r e a d y p r e e x i s t i n g p e r i o d o n t a l 
d i s e a s e . 

T h e r e f o r e , any m a t e r i a l c o n t r i b u t i o n by t h e c o m p e n s a b l e 
March 1 1 , 1986, i n j u r y t o t h e c u r r e n t d e n t a l c o n d i t i o n , u l t i m a t e l y 
depends upon c l a i m a n t ' s c r e d i b i l i t y i n p r o v i d i n g an a c c u r a t e 
h i s t o r y o f t r a u m a t o h i s mouth. The R e f e r e e s p e c i f i c a l l y f o u n d 
c l a i m a n t n o t c r e d i b l e . The R e f e r e e n o t e d v a r i o u s i n c o n s i s t e n c i e s 
t h r o u g h o u t t h e m e d i c a l r e c o r d as t o t h e e v e n t s o f March 1 1 , 1986. 
However, t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was n o t c r e d i . b l e was 
based p r i m a r i l y on c l a i m a n t ' s demeanor as a w i t n e s s a t h e a r i n g . 
Based on demeanor, t h e R e f e r e e f o u n d c l a i m a n t ' s v e r s i o n o f e v e n t s 
t o be f a l s e , and t h e t e s t i m o n y o f t h e o t h e r w i t n e s s e s t o be 
t r u t h f u l . We g e n e r a l l y d e f e r t o t h e R e f e r e e ' s d e t e r m i n a t i o n o f 
c r e d i b i l i t y , when i t i s based on t h e R e f e r e e ' s o p p o r t u n i t y t o 
o b s e r v e t h e w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 393 
( 1 9 8 7 ) . F i n d i n g no p e r s u a s i v e r e a s o n t o r e f r a i n f r o m f o l l o w i n g 
o u r g e n e r a l a p p r o a c h , we w i l l n o t d i s t u r b t h e R e f e r e e ' s 
demeanor-based c r e d i b i l i t y f i n d i n g . 

T h e r e f o r e , we h o l d t h a t c l a i m a n t ' s v e r s i o n o f t h e 
i n c i d e n t i n q u e s t i o n , and h i s t o r y o f t h o s e e v e n t s p r o v i d e d t o h i s 
p h y s i c i a n s f o r i n c o r p o r a t i o n i n t o t h e i r m e d i c a l r e p o r t s , s h a l l be 
g i v e n l i t t l e w e i g h t . T u r n i n g t o t h e o b j e c t i v e f i n d i n g s , we f i n d 
l i t t l e , i f a n y , m e d i c a l e v i d e n c e o f a f a c i a l i n j u r y , b r o k e n f a c i a l 
b o nes, l a c e r a t i o n s , k n o c k e d o u t t e e t h , or b r o k e n t e e t h a t t h e t i m e 
o f t h e c o m p e n s a b l e i n j u r y . 

C o n s i d e r i n g t h e p r e e x i s t i n g d e n t a l c o n d i t i o n p r i o r t o 
t h e c o m p e n s a b l e i n j u r y , t h e l a c k o f o b j e c t i v e m e d i c a l e v i d e n c e o f 
t r a u m a c o u p l e d w i t h c l a i m a n t ' s d i s c r e d i t e d m e d i c a l h i s t o r y and 
t e s t i m o n y , we f i n d c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e d e n t a l 
c a r e was a m a t e r i a l c o n t r i b u t i n g cause o f t h e March 1 1 , 1986 
i n j u r y . 

However, we do f i n d t h a t under t h e W i l l i a m s a n a l y s i s , 
c l a i m a n t has d e m o n s t r a t e d t h a t t h e need f o r d e n t a l c a r e , i n s o f a r 
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as i t c o n c e r n e d t h e e r a d i c a t i o n o f t h e gum i n f e c t i o n , was a 
n e c e s s a r y p r e r e q u i s i t e t o t o t a l t r e a t m e n t f o r t h e l e f t s h o u l d e r 
c o n d i t i o n . On June 12, 1986, Dr. P o u l s o n i n a p r e - s u r g i c a l 
e x a m i n a t i o n o f c l a i m a n t d i s c o v e r e d t h e gum i n f e c t i o n and t h e need 
t o e l i m i n a t e i t p r i o r t o p r o c e e d i n g w i t h s u r g e r y . 

B o t h Dr. B o e r , t r e a t i n g d e n t i s t , and Dr. B r a s h e r , 
c o n s u l t i n g d e n t a l s u r g e o n , i n d i c a t e d t h a t p r i m a r y c o n t r o l and 
e l i m i n a t i o n o f t h e e x t e n s i v e gum i n f e c t i o n w o u l d r e q u i r e numerous 
t o o t h e x t r a c t i o n s . T h e r e f o r e , t h i s e l e m e n t o f c l a i m a n t ' s d e n t a l 
c a r e i s c o m p e n s a b l e . W i l l i a m s , s u p r a ; See a l s o , Senner v. SAIF, 
91 Or App 704 ( 1 9 8 8 ) . 

Y e t , c l a i m a n t ' s d e n t a l c a r e p r o c e e d e d t o i n c l u d e 
s u b s t a n t i a l work on h i s d e n t u r e s , i n t h e f o r m o f an u p p e r i m p l a n t 
and l o w e r b r i d g e , f o l l o w e d by r e p l a c e m e n t o f t h e l o w e r b r i d g e w i t h 
an i m p l a n t d e n t u r e . The d e n t a l r e p o r t s i n d i c a t e t h e d e n t u r e work 
as b e i n g r e s t o r a t i v e i n n a t u r e , and n o t r e l a t e d t o c o n t r o l o f t h e 
o r a l i n f e c t i o n w h i c h was t h e p r e r e q u i s i t e t o t h e s h o u l d e r 
s u r g e r y . A c c o r d i n g l y , d e n t a l c a r e i n e x c e s s o f t h e need t o 
c o n t r o l t h e o r a l i n f e c t i o n i s n o t c o m p e n s a b l e . 

A g g r a v a t i o n 

The R e f e r e e u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m o f J u l y 22, 1987, f i n d i n g t h e r e was no w o r s e n i n g 
o f t h e l e f t s h o u l d e r c o n d i t i o n f r o m t h e l a s t award o f 
c o m p e n s a t i o n , w h i c h was a D e t e r m i n a t i o n O r d e r i s s u e d on June 18, 
1987, a w a r d i n g 25 p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y f o r t h e 
l e f t s h o u l d e r . We a g r e e . 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t has t h e b u r d e n o f 
p r o v i n g t h a t h i s c o n d i t i o n has w o r sened s i n c e t h e d a t e o f t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n , and t h a t t h e w o r s e n i n g was c a u s e d i n 
m a t e r i a l p a r t by t h e compensable i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; S t e p p v. 
SAIF, 78 Or App 438 ( 1 9 8 6 ) . To p r o v e a w o r s e n i n g , c l a i m a n t must 
show a change i n h i s c o n d i t i o n w h i c h r e n d e r s him l e s s a b l e t o 
w o r k , and t h u s e n t i t l e s him t o a d d i t i o n a l t e m p o r a r y o r p e r m a n e n t 
d i s a b i l i t y c o m p e n s a t i o n . S m i t h v. SAIF, 302 Or 396, 399-402 
( 1 9 8 6 ) ; See a l s o Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) . 

The t o t a l i t y o f t h e m e d i c a l r e c o r d i n d i c a t e s t h a t 
c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n has n o t w o r sened s i n c e t h e l a s t 
award o f c o m p e n s a t i o n . On J u l y 22, 1987, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , Dr. B u t t l e r , a u t h o r i z e d t i m e l o s s f o r an " a c u t e 
a g g r a v a t i o n o f c e r v i c a l , t h o r a c i c , and l e f t s h o u l d e r s p r a i n and 
m y a l g i a . " However, t h i s " f i l l - i n - t h e - b l a n k s " f o r m l e t t e r was 
c o n c l u s o r y and i s n o t p e r s u a s i v e . 

I n a more i n - d e p t h m e d i c a l r e p o r t , d a t e d A u g u s t 19, 
1987, Dr. B u t t l e r i n d i c a t e d he was t r e a t i n g c l a i m a n t f o r t h e 
f o l l o w i n g c o n d i t i o n : 

" A c u t e t r a u m a t i c c e r v i c a l s p r a i n and 
m y a l g i a w i t h c o n c u r r e n t t h o r a c i c s p r a i n and 
m y a l g i a and l u m b o s a c r a l s p r a i n and m y a l g i a 
c o m p l i c a t e d by i n t e r v e r t e b r a l d i s c 
d e g e n e r a t i o n and s u r g i c a l f u s i o n f u r t h e r 
c o m p l i c a t e d by l e f t s h o u l d e r s p r a i n and 
s t r a i n s e c o n d a r y t o p o s t - t r a u m a t i c 
s e p a r a t i o n and s u b s e q u e n t s u r g i c a l r e p a i r 
o f t o r n r o t a t o r c u f f . " 
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L a t e r i n t h e same r e p o r t , Dr. B u t t l e r o p i n e s t h a t c l a i m a n t ' s 
c o n d i t i o n has w o r s e n e d n e c e s s i t a t i n g an i n c r e a s e i n t r e a t m e n t . 
However, Dr. B u t t l e r does n o t s p e c i f y t h a t t h e " c o n d i t i o n " t o 
w h i c h h e - p r i m a r i l y r e f e r s t o i s c l a i m a n t ' s l e f t s h o u l d e r . 
A c c o r d i n g l y , we do n o t f i n d Dr. B u t t l e r ' s r e p o r t o f J u l y 22, 1987, 
t o be p e r s u a s i v e . 

We p a r t i c u l a r l y do n o t f i n d i t p e r s u a s i v e when v i e w e d i n 
l i g h t o f t h e o t h e r m e d i c a l e v i d e n c e . Dr. P o u l s o n , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n f o r t h e l e f t s h o u l d e r , i n d i c a t e d c l a i m a n t ' s 
s h o u l d e r has been d o i n g w e l l s i n c e March o f 1987. The c l o s i n g 
e x a m i n a t i o n t o o k p l a c e on May 5, 1987, w h i c h i n d i c a t e d m i l d 
i m p a i r m e n t based p r i m a r i l y on l i m i t e d r a n g e o f m o t i o n . These 
r a n g e o f m o t i o n f i g u r e s show l i t t l e v a r i a n c e w i t h t h o s e r e p o r t e d 
by Dr. B u t t l e r i n h i s A u g u s t 19, 1987, r e p o r t . M o r e o v e r , s i n c e 
May 5, 1987, c l a i m a n t has n o t s o u g h t any f u r t h e r t r e a t m e n t f r o m 
Dr. P o u l s o n f o r h i s l e f t s h o u l d e r . 

I n a d d i t i o n , t h e I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s do 
n o t s u p p o r t a w o r s e n i n g o f c l a i m a n t ' s c ompensable i n j u r y . 
I n s t e a d , t h e y i n d i c a t e d t h a t w i t h r e s p e c t t o t h e l e f t s h o u l d e r , 
c l a i m a n t had no c o m p l a i n t s , and was m e d i c a l l y s t a t i o n a r y w i t h m i l d 
p e r m a n e n t i m p a i r m e n t p o s t - s u r g e r y . N o t i n g o b j e c t i v e f i n d i n g s o f 
d e g e n e r a t i v e d i s e a s e i n t h e c e r v i c a l and lum b a r b a c k , t h e 
C o n s u l t a n t s a l s o i n d i c a t e d t h a t c l a i m a n t ' s c h i e f c o m p l a i n t s were 
headaches " t h a t were l o c a l i z e d t o t h e p o s t e r i o r c e r v i c a l r e g i o n 
and r a d i a t e i n a band l i k e f a s h i o n , " as w e l l as neck p a i n and 
t e n d e r n e s s w i t h d e c r e a s e d r a n g e o f m o t i o n i n t h e n e c k . 

A c c o r d i n g l y , t h e m e d i c a l r e c o r d i s s p a r s e w i t h r e s p e c t 
t o t h e n a t u r e o f t h e l e f t s h o u l d e r a g g r a v a t i o n , and i t s c a u s e . I n 
f a c t , t h e e v i d e n c e i n d i c a t e s t h a t t h e a g g r a v a t i o n d e s c r i b e d by 
Dr. B u t t l e r r e f e r s t o c l a i m a n t ' s p r e e x i s t i n g c e r v i c a l back 
c o n d i t i o n . As s u c h , t h e r e i s l i t t l e i n t h e way o f p e r s u a s i v e 
e v i d e n c e t h a t c l a i m a n t ' s s h o u l d e r c o n d i t i o n has w o r s e n e d . 
C o n s e q u e n t l y , c l a i m a n t has f a i l e d t o c a r r y h i s b u r d e n o f p r o o f by 
a p r e p o n d e r a n c e o f t h e e v i d e n c e w i t h r e s p e c t t o a r e o p e n i n g o f t h e 
March 1 1 , 1986 l e f t s h o u l d e r i n j u r y c l a i m . 

M e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t s 

The R e f e r e e a l s o c o n c l u d e d t h e r e was no c a u s a l 
c o n n e c t i o n between t h e c h i r o p r a c t i c t r e a t m e n t s and t h e c o m p e n s a b l e 
i n j u r y . We a g r e e . 

C l a i m a n t has t h e b u r d e n o f e s t a b l i s h i n g by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e compensable i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e need f o r r e a s o n a b l e and 
n e c e s s a r y m e d i c a l s e r v i c e s . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , s u p r a . C l a i m a n t has n o t met t h e r e q u i s i t e 
b u r d e n o f p r o o f c o n c e r n i n g h i s c h i r o p r a c t i c t r e a t m e n t s . 

C l a i m a n t was i n i t i a l l y r e f e r r e d t o Dr. B u t t l e r by 
Dr. P o u l s o n f o r p o s t - o p e r a t i v e e x e r c i s e s t o h i s l e f t , s h o u l d e r 
f o l l o w i n g t h e O c t o b e r 10, 1986, s u r g e r y . However, f o r t h e most 
p a r t , t h e t r e a t m e n t p r o v i d e d by Dr. B u t t l e r has been p r i m a r i l y 
f o c u s e d on c l a i m a n t ' s m u l t i p l e c e r v i c a l , t h o r a c i c , and l u m b a r back 
c o n d i t i o n s . H i s m e d i c a l r e p o r t s f a i l t o d i s t i n g u i s h l e f t s h o u l d e r 
t r e a t m e n t f r o m back t r e a t m e n t . 

F u r t h e r m o r e , on O c t o b e r 2 1 , 1987, Dr. P o u l s o n i n d i c a t e d 
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t h a t t h e c h i r o p r a c t i c c a r e he i n i t i a l l y p r e s c r i b e d f o r 
p o s t - s u r g e r y r e c o v e r y was no l o n g e r n e c e s s a r y . I n a d d i t i o n , t h e 
I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s 
c u r r e n t c o m p l a i n t s were r e l a t e d t o p r e e x i s t i n g d e g e n e r a t i v e 
changes t a k i n g p l a c e i n t h e b a c k , and were u n r e l a t e d t o t h e 
com p e n s a b l e i n j u r y . S p e c i f i c a l l y , i n r e g a r d t o t h e l e f t s h o u l d e r , 
t h e y f o u n d i t t o be r e s o l v e d w i t h m i l d p e r manent r e s i d u a l s 
m a n i f e s t e d by r e d u c e d r a n g e o f m o t i o n . C o n s e q u e n t l y , t h e y 
c o n c l u d e d t h a t c h i r o p r a c t i c c a r e f o r t h e l e f t s h o u l d e r c o n d i t i o n 
was u n n e c e s s a r y . 

We c o n s i d e r t h e o p i n i o n s o f Dr. P o u l s o n , c l a i m a n t ' s 
t r e a t i n g s u r g e o n , and t h e I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s 
more p e r s u a s i v e t h a n t h a t o f f e r e d by Dr. B u t t l e r . A c c o r d i n g l y , 
c l a i m a n t has f a i l e d t o c a r r y h i s b u r d e n o f p r o o f w i t h r e s p e c t t o 
t h e c o m p e n s a b i l i t y o f t h e c h i r o p r a c t i c t r e a t m e n t s . 
P s y c h o l o g i c a l t r e a t m e n t s 

The R e f e r e e a l s o u p h e l d t h e p a r t i a l d e n i a l d e n y i n g 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l p r o b l e m s as c a u s a l l y r e l a t e d t o 
t h e c o m p e n s a b l e i n j u r y . We a g r e e . 

We f i n d t h a t c l a i m a n t had a p r e e x i s t i n g " a n x i e t y " 
p r o b l e m d a t i n g f r o m 1977. The o r i g i n o f t h i s c o n d i t i o n was r o o t e d 
i n p a s t e m o t i o n a l t r a u m a s c o n c e r n i n g h i s f a m i l y r e l a t i o n s h i p s . We 
a l s o n o t e t h a t c l a i m a n t bases h i s m e d i c a l s e r v i c e s c l a i m upon t h e 
o p i n i o n o f p s y c h o l o g i s t , Dr. Flemming, t h a t t h e May 22, 1987, 
d e n i a l was a p r e c i p i t a t i n g e v e n t w h i c h caused c l a i m a n t ' s 
p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n t o become s y m p t o m a t i c 
r e q u i r i n g p s y c h o l o g i c a l t r e a t m e n t . 

T h e r e f o r e , i n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f 
t r e a t m e n t f o r h i s p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t need show t h a t 
t h e c o m p e n s a b l e l e f t s h o u l d e r i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e 
c a u s a t i o n o f s y m p t o m a t o l o g y o f t h e p s y c h o l o g i c a l c o n d i t i o n 
r e s u l t i n g i n a need f o r t r e a t m e n t . Jeld-Wen v. Page, 73 Or App 
136 (1985 ) ; B r i a n C. R o l l , 40 Van N a t t a 2046 ( 1 9 8 8 ) . 

We f i n d t h a t t h e m e d i c a l r e c o r d n e i t h e r e s t a b l i s h e s a 
p s y c h o l o g i c a l c o n d i t i o n r e q u i r i n g t r e a t m e n t , n o r does i t e s t a b l i s h 
m a t e r i a l c o n t r i b u t i o n by t h e compensable i n j u r y . Dr. Flemming 
d i a g n o s e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as f o l l o w s : ( 1 ) "he 
was d i s p l a y i n g c o n s i d e r a b l e e mphasis on p h y s i c a l c o m p l a i n t s ; " and 
( 2 ) " a d j u s t m e n t r e a c t i o n w i t h c o n s i d e r a b l e a n x i e t y . " Beyond 
t h i s , Dr. Flemming does n o t d e s c r i b e or e x p l a i n t h e n a t u r e o r 
o r i g i n s o f t h e p s y c h o l o g i c a l c o n d i t i o n , n o r t h e need f o r 
p s y c h o t h e r a p y . A l t h o u g h Dr. Flemming m e n t i o n s t h e September 8, 
1987, d e n i a l and t h e May 22, 1987, d e n i a l he does n o t d e s c r i b e 
w i t h adequacy t h e e f f e c t c l a i m s p r o c e s s i n g has had on c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , e x c e p t t o i n d i c a t e t h a t t h e d e n i a l 
l e t t e r s made c l a i m a n t a n g r y and f r u s t r a t e d . I n sum, c l a i m a n t ' s 
t r e a t i n g p s y c h o l o g i s t does n o t s u f f i c i e n t l y d e s c r i b e a c o m p e n s a b l e 
c o n d i t i o n r e q u i r i n g t r e a t m e n t , n o r does he a d e q u a t e l y a t t r i b u t e 
c a u s a t i o n t o t h e compe n s a b l e i n j u r y . 

I n c o n t r a s t t o Dr. Flemming, Dr. H o l l a n d , p s y c h i a t r i s t , 
s t a t e d he f o u n d no p s y c h i a t r i c c o n d i t i o n w h i c h r e q u i r e d 
t r e a t m e n t . He a l s o s t a t e d t h e r e was no c a u s a l r e l a t i o n s h i p 
between, t h e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and t h e c o m p e n s a b l e 
i n j u r y . A l t h o u g h Dr. H o l l a n d t e s t i f i e d a t h e a r i n g t h a t t h e c l a i m s 
p r o c e s s i n g a c t i o n s made c l a i m a n t unhappy and c a u s e d s t r e s s , he d i d 
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n o t go so f a r as t o o p i n e t h a t t h e s e i n c i d e n t s e i t h e r i n d u c e d a 
" c o m p e n s a t i o n n e u r o s i s , " o r make s y m p t o m a t i c c l a i m a n t ' s 
p r e e x i s t i n g " a n x i e t y " c o n d i t i o n c r e a t i n g a need f o r m e d i c a l 
t r e a t m e n t . 

A c c o r d i n g l y , we a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s 
c o m p e n s a b l e l e f t s h o u l d e r i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a use 
o f h i s need f o r p s y c h o l o g i c a l t r e a t m e n t s . C o n s e q u e n t l y , c l a i m a n t 
has n o t c a r r i e d h i s b u r d e n o f p r o o f w i t h r e s p e c t t o t h e 
c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 1 , 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e n o t t o exceed $1,500, i s a p p r o v e d . 

JERRY D. MANN, Claimant WCB 87-18365 
Dahn & Morrison, Claimant's Attorneys October 10, 1989 
S t a f f o r d H a z e l e t t , Defense Attorney Order on Review 

Reviewed by Bo a r d Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
G a l l o w a y ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r w h i c h awarded no 
permanent p a r t i a l d i s a b i l i t y f o r h i s low back. The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t a s s e s s e d an 
a t t o r n e y f e e f o r f a i l u r e t o a c c e p t c l a i m a n t ' s c l a i m i n a t i m e l y 
f a s h i o n . The i n s u r e r a l s o moves t o s t r i k e a b r i e f f i l e d by c l a i m a n t 
i n r e s p o n s e t o t h e i n s u r e r ' s c r o s s - r e p l y b r i e f . We g r a n t t h e 
i n s u r e r ' s m o t i o n t o s t r i k e , g r a n t c l a i m a n t an award o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r h i s low back and r e v e r s e t h e a t t o r n e y f e e 
as s e s s e d by t h e R e f e r e e f o r u n t i m e l y c l a i m a c c e p t a n c e . 

ISSUES 

1 . M o t i o n t o s t r i k e c l a i m a n t ' s b r i e f i n r e s p o n s e t o t h e 
i n s u r e r ' s c r o s s - r e p l y b r i e f . 

2. E x t e n t o f d i s a b i l i t y f o r c l a i m a n t ' s l o w b a c k . 

3. A t t o r n e y f e e f o r u n t i m e l y c l a i m a c c e p t a n c e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s low back on June 9, 1987 
when he c a r r i e d a heavy p i e c e o f e q u i p m e n t down two f l i g h t s o f 
s t a i r s . He l e f t work on June 12, 1987 and s u b s e q u e n t l y s o u g h t 
t r e a t m e n t f r o m a c h i r o p r a c t o r , Dr. L e i s t i k o w , who d i a g n o s e d a l u m b a r 
s t r a i n o r s p r a i n . C l a i m a n t f i l e d an 801 f o r m w i t h t h e e m p l o y e r on 
June 23, 1987. I n e a r l y A u g u s t 1987, Dr. L e i s t i k o w r e l e a s e d c l a i m a n t 
f o r m o d i f i e d work w i t h a r e s t r i c t i o n o f no r e p e t i t i v e l i f t i n g o v e r 20 
pounds. No m o d i f i e d work was a v a i l a b l e f o r c l a i m a n t and he r e m a i n e d 
o f f w o r k . 

C l a i m a n t d i s c o n t i n u e d h i s t r e a t m e n t w i t h Dr. L e i s t i k o w a t 
t h e end o f A u g u s t 1987. The t r e a t m e n t s were no l o n g e r e f f e c t i v e a t 
t h a t t i m e and t e n d e d t o e x a c e r b a t e h i s c o n d i t i o n . On September 30, 
1987, c l a i m a n t was examined by Dr. H a r d i m a n , an o r t h o p e d i c s u r g e o n , a t 
t h e r e q u e s t o f t h e i n s u r e r . The e x a m i n a t i o n r e v e a l e d no a b n o r m a l i t i e s 
e x c e p t f o r m i l d p a i n w i t h c e r t a i n m a neuvers. Dr. Hardi m a n o p i n e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and recommended c l a i m c l o s u r e . He 
recommended • t h a t c l a i m a n t n o t engage i n heavy work because o f h i s 
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s m a l l s t a t u r e . C l a i m a n t i s f i v e f e e t , f i v e i n c h e s t a l l and w e i g h s 130 
po u n d s . Dr. L e i s t i k o w l a t e r r a t e d c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t as 
m i l d based upon t h e c o m p l a i n t s o f m i l d p a i n r e f l e c t e d i n Dr. 
Ha r d i m a n ' s r e p o r t . 

The i n s u r e r d e f e r r e d a c c e p t a n c e o r d e n i a l o f c l a i m a n t ' s 
c l a i m u n t i l September 10, 1987, when i t a c c e p t e d t h e c l a i m . The 
i n s u r e r p a i d a l l c o m p e n s a t i o n due i n a t i m e l y f a s h i o n p e n d i n g t h e 
a c c e p t a n c e . The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on O c t o b e r 
30, 1987 w i t h no award o f per m a n e n t p a r t i a l d i s a b i l i t y . C l a i m a n t 
f i l e d a r e q u e s t f o r h e a r i n g on December 1 , 1987. The a p p l i c a t i o n t o 
s c h e d u l e s u b m i t t e d w i t h t h e r e q u e s t r a i s e d a number o f i s s u e s 
i n c l u d i n g p e n a l t i e s and a t t o r n e y f e e s . The h e a r i n g was h e l d on 
F e b r u a r y 12, 1988. A t t h e b e g i n n i n g o f t h e h e a r i n g , t h e p a r t i e s 
d e s i g n a t e d v o c a t i o n a l a s s i s t a n c e , e x t e n t o f pe r m a n e n t d i s a b i l i t y and 
o f f s e t as t h e i s s u e s t o be l i t i g a t e d . The R e f e r e e d e c i d e d t h e s e 
i s s u e s i n h i s O p i n i o n and Order and a l s o r u l e d on t h e i s s u e s o f 
p e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y a c c e p t a n c e o f c l a i m a n t ' s 
c l a i m . 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s o r d e r . The 
i n s u r e r c r o s s - r e q u e s t e d r e v i e w . C l a i m a n t f i l e d a b r i e f as a p p e l l a n t . 
The i n s u r e r t h e n f i l e d a b r i e f as r e s p o n d e n t / c r o s s - a p p e l l a n t . 
C l a i m a n t f i l e d a r e p l y / c r o s s - r e s p o n d e n t b r i e f . The i n s u r e r t h e n f i l e d 
a c r o s s - r e p l y b r i e f . C l a i m a n t f i l e d a f u r t h e r b r i e f i n r e b u t t a l o f 
t h e i n s u r e r ' s c r o s s - r e p l y b r i e f . The i n s u r e r moved t o s t r i k e 
c l a i m a n t ' s l a s t b r i e f . 

C l a i m a n t was 31 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g . He 
d r o p p e d o u t o f s c h o o l i n t h e n i n t h g r a d e , b u t l a t e r r e c e i v e d a GED. 
H i s work h i s t o r y has been v a r i e d , b u t p r i m a r i l y i n j o b s r e q u i r i n g 
heavy or r e p e t i t i v e l i f t i n g - . He i s no l o n g e r a b l e t o p e r f o r m such 
work due t o t h e i n d u s t r i a l i n j u r y . 

FINDINGS OF ULTIMATE FACT . 

1. C l a i m a n t d i d n o t seek Board a u t h o r i z a t i o n f o r f i l i n g a 
b r i e f i n r e b u t t a l o f t h e i n s u r e r ' s c r o s s - r e p l y b r i e f . 

2. C l a i m a n t s u s t a i n e d m i n i m a l p e r m a n e n t i m p a i r m e n t t o h i s 
l o w back as a r e s u l t o f t h e i n d u s t r i a l i n j u r y . 

3. The i s s u e s o f p e n a l t i e s and a t t o r n e y f e e s were n o t 
p r e s e n t e d t o t h e R e f e r e e f o r d e c i s i o n . 

CONCLUSIONS OF LAW 

1 . The I n s u r e r ' s M o t i o n t o S t r i k e 

B r i e f s w h i c h may be s u b m i t t e d by t h e p a r t i e s on B o a r d r e v i e w 
a r e s p e c i f i e d i n OAR 4 3 8 - 1 1 - 0 2 0 ( 2 ) . No o t h e r b r i e f s f i l e d by t h e 
p a r t i e s w i t h o u t e x p r e s s a u t h o r i z a t i o n f r o m t h e B o a r d w i l l be 
c o n s i d e r e d . C l a i m a n t ' s b r i e f i n r e b u t t a l o f t h e i n s u r e r ' s c r o s s - r e p l y 
b r i e f i s n o t one o f t h e b r i e f s s p e c i f i e d i n OAR 4 3 8 - 1 1 - 0 2 0 ( 2 ) . 
C l a i m a n t d i d n o t r e q u e s t Board a u t h o r i z a t i o n t o f i l e t h e b r i e f . The 
i n s u r e r ' s m o t i o n t o s t r i k e i s w e l l t a k e n and w i l l be g r a n t e d . 
C l a i m a n t ' s b r i e f i n r e b u t t a l o f t h e i n s u r e r ' s c r o s s - r e p l y b r i e f w i l l 
n o t be c o n s i d e r e d by t h e Board i n i t s r e v i e w o f t h i s c a s e . 

2. E x t e n t o f D i s a b i l t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d no 
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p e r m a n e n t i m p a i r m e n t t o h i s low back and d e n i e d c l a i m a n t ' s r e q u e s t f o r 
an award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . C l a i m a n t c o n t e n d s t h a t t h e 
r e c o r d s u p p o r t s t h e c o n c l u s i o n t h a t he i s p e r m a n e n t l y i m p a i r e d as a 
r e s u l t o f t h e i n d u s t r i a l i n j u r y . The i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s 
e n t i t l e m e n t t o an award o f p e r m a n e n t d i s a b i l i t y must be d e t e r m i n e d 
u n d e r t h e D i r e c t o r ' s c u r r e n t " S t a n d a r d s f o r t h e E v a l u a t i o n o f 
Permanent D i s a b i l i t i e s " and must be p r o v e n by c l e a r and c o n v i n c i n g 
e v i d e n c e p u r s u a n t t o t h e 1987 amendments t o ORS 6 5 6 . 2 9 5 ( 5 ) . 

The i n s u r e r ' s a r g u m e n t s r e g a r d i n g t h e a p p l i c a t i o n o f t h e 
D i r e c t o r ' s " S t a n d a r d s f o r t h e E v a l u a t i o n o f Permanent D i s a b i l i t i e s " 
and t h e " c l e a r and c o n v i n c i n g " s t a n d a r d o f p r o o f a r e w i t h o u t m e r i t . 
OAR 436-35-003, 438-10-005, 438-10-010; L i n d a L. C a r r o l l , 40 Van N a t t a 
1095, 1098 ( 1 9 8 8 ) . C l a i m a n t became m e d i c a l l y s t a t i o n a r y on 
September 30, 1987 and h i s c l a i m was c l o s e d on O c t o b e r 30, 1987. We 
r a t e h i s d i s a b i l i t y under t h e g u i d e l i n e s i n e f f e c t on t h e d a t e o f 
c l a i m c l o s u r e . 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
com p e n s a b l e i n j u r y . I n d e t e r m i n i n g l o s s o f e a r n i n g c a p a c i t y , we 
c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t r e s u l t i n g 
f r o m t h e c o m p e n s a b l e i n j u r y and a l l o f t h e r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e_t s e q . We 
a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . See H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 
( 1 9 8 4 ) . 

C l a i m a n t s u s t a i n e d a s t r a i n o r s p r a i n o f h i s l o w b a c k . He 
has m i l d r e s i d u a l p a i n w h i c h p r e v e n t s him f r o m p e r f o r m i n g heavy o r 
r e p e t i t i v e l i f t i n g . H i s s m a l l s t a t u r e made i t d i f f i c u l t f o r him t o 
p e r f o r m such work b e f o r e h i s i n j u r y . The r e s i d u a l p a i n r e s u l t i n g f r o m 
t h e i n d u s t r i a l i n j u r y made i t i m p o s s i b l e f o r him t o p e r f o r m such 
w o r k . C l a i m a n t ' s i n a b i l i t y t o p e r f o r m heavy and r e p e t i t i v e w o r k , 
t h e r e f o r e , i s a r e s u l t o f t h e i n d u s t r i a l i n j u r y . I n v i e w o f 
c l a i m a n t ' s c o m p l a i n t s o f d i s a b l i n g p a i n , we r a t e h i s i m p a i r m e n t as 
m i n i m a l . See f o r m e r OAR 436-30-550. 

Based upon c l a i m a n t ' s m i n i m a l i m p a i r m e n t , h i s r e l a t i v e l y 
young age, h i s h i g h s c h o o l e q u i v a l e n c y d e g r e e , h i s v a r i e d work h i s t o r y 
and t h e o t h e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f 10 p e r c e n t (32 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l o w b a c k . 

3. A t t o r n e y Fee f o r U n t i m e l y A c c e p t a n c e o f C l a i m a n t ' s C l a i m 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r had u n r e a s o n a b l y 
f a i l e d t o a c c e p t c l a i m a n t ' s c l a i m i n a t i m e l y manner. He d i d n o t 
a s s e s s a p e n a l t y a g a i n s t t h e i n s u r e r because t h e i n s u r e r had t i m e l y 
p a i d a l l c o m p e n s a t i o n due. He d i d , however, award an a t t o r n e y f e e 
under ORS 6 5 6 . 3 8 2 ( 1 ) . The i n s u r e r c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
a w a r d i n g , t h i s f e e because t h e i s s u e s o f p e n a l t i e s and a t t o r n e y f e e s 
was n o t r a i s e d by c l a i m a n t a t t h e t i m e o f t h e h e a r i n g . 

We a g r e e w i t h t h e i n s u r e r . The p a r t i e s s p e c i f i e d t h e i s s u e s 
t o be d e c i d e d by t h e R e f e r e e a t t h e b e g i n n i n g o f t h e h e a r i n g . 
P e n a l t i e s and a t t o r n e y f e e s were n o t among them. The p a r t i e s d i d n o t 
d e v e l o p t h e r e c o r d on t h o s e i s s u e s . Under t h e s e c i r c u m s t a n c e s , i t was 
i m p r o p e r f o r t h e R e f e r e e t o d e c i d e t h e p e n a l t y and a t t o r n e y f e e 
i s s u e s . M a v i s v. SAIF, 45 Or App 1059, 1062-63 ( 1 9 8 0 ) ; R i c h a r d C. 
C e n t e n o , 41 Van N a t t a 619, 620 ( 1 9 8 9 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 6, 1988 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t a s s e s s e d an 
a t t o r n e y f e e f o r u n t i m e l y a c c e p t a n c e o f c l a i m a n t ' s c l a i m i s r e v e r s e d . 
T h a t p o r t i o n o f t h e o r d e r t h a t a f f i r m e d t h e D e t e r m i n a t i o n O r d e r w h i c h 
g r a n t e d c l a i m a n t no award o f permanent p a r t i a l d i s a b i l i t y i s 
m o d i f i e d . C l a i m a n t i s awarded 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l o w b a c k . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h i s c o m p e n s a t i o n as a r e a s o n a b l e a t t o r n e y f e e . 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

JUDY A. MERRIMAN, Claimant WCB 87-03914 
B i l l Dames, Claimant's Attorney October 10, 1989 
Ronald Pomeroy (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members H o w e l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r t h a t : 
( 1 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded c l a i m a n t no 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r her head i n j u r y ; and ( 2 ) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l r e l a t i n g t o t h e 
same c o n d i t i o n . We a f f i r m . 

ISSUES 

1. E x t e n t o f Permanent D i s a b i l i t y , i f any. 

2. A g g r a v a t i o n . 

FINDINGS OF FACT 

C l a i m a n t was co m p e n s a b l y i n j u r e d on J a n u a r y 22, 1985 
w h i l e w o r k i n g as a l u m b a r . g r a d e r . The i n j u r y r e s u l t e d when she 
s t r u c k her r i g h t t e m p l e a r e a a g a i n s t a p r o t r u d i n g p i e c e o f 
l u m b e r . The i n c i d e n t r e q u i r e d no i m m e d i a t e m e d i c a l c a r e , and 
c l a i m a n t c o m p l e t e d t h e r e m a i n i n g f i v e h o u r s o f her work s h i f t . 
T h a t e v e n i n g h er d a u g h t e r removed imbedded wood s p l i n t e r s f r o m h er 
t e m p l e a r e a . C l a i m a n t r e t u r n e d t o work f o r a c o u p l e o f d a y s , t h e n 
she was o f f - w o r k t h e r e a f t e r due t o headaches o c c a s i o n a l l y 
i n v o l v i n g nausea. 

On March 19, 1985, SAIF a c c e p t e d a d i s a b l i n g c o n t u s i o n 
o f t h e r i g h t t e m p l e . 

A l s o i n March 1985, c l a i m a n t u n d e r w e n t an o u t p a t i e n t 
s u r g i c a l p r o c e d u r e due t o a s u s p i c i o n t h a t a f o r e i g n body r e m a i n e d 
embedded i n t h e a r e a o f her i n j u r y . No d e f i n i t e f o r e i g n body was 
i d e n t i f i e d . 

C l a i m a n t was o f f work due t o heachaches u n t i l A p r i l 18, 
1985. She r e t u r n e d t o work f o r s e v e r a l months and t h e n was 
f i r e d . Over t h e n e x t two y e a r s , c l a i m a n t w o r k e d a t s e v e r a l 
d i f f e r e n t j o b s a l l f o r b r i e f p e r i o d s o f t i m e . M e a n w h i l e , she 
commenced t r e a t m e n t w i t h Dr. C o n w e l l , n e u r o l o g i s t , f o r h e r 
hea d a c h e s . Dr. C o n w e l l a t t e m p t e d t o t r e a t c l a i m a n t ' s headaches 
w i t h a v a r i e t y o f m e d i c a t i o n s w i t h o u t s u c c e s s . 

C l a i m a n t was a r r e s t e d f o r d r i v i n g u nder t h e i n f l u e n c e on 
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J a n u a r y 1 , 1985. S h o r t l y t h e r e a f t e r , on J a n u a r y 15, 1985, 
c l a i m a n t was a g a i n a r r e s t e d f o r d r i v i n g u nder t h e i n f l u e n c e . 

C l a i m a n t was l i v i n g w i t h W i l l i a m H e e t e r t h r o u g h o u t 1985 
and much o f 1986. They were m a r r i e d i n J u l y 1986. D u r i n g t h i s 
p e r i o d , H e e t e r p h y s i c a l l y a s s a u l t e d c l a i m a n t on m u l t i p l e 
o c c a s i o n s . Sometimes H e e t e r w o u l d s t r i k e c l a i m a n t a b o u t t h e 
head. O t h e r t i m e s , H e e t e r w o u l d push c l a i m a n t i n t o o b j e c t s 
c a u s i n g b r u i s e s o f t h e head. On one o c c a s i o n , c l a i m a n t was b e a t e n 
so s e v e r e l y t h a t she was a d m i t t e d t o t h e h o s p i t a l . 

A D e t e r m i n a t i o n O r d e r i s s u e d on November 26, 1986 
a w a r d i n g c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y . 

On May 20, 1987, SAIF i s s u e d a d e n i a l o f a g g r a v a t i o n on 
t h e b a s i s t h a t c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n had n o t w o r s e n e d . 

C l a i m a n t and H e e t e r were i n v o l v e d i n a c a r a c c i d e n t 
l a t e r i n May. H e e t e r was d r i v i n g a t t h e t i m e , and t h e a c c i d e n t 
r e s u l t e d when he a t t e m p t e d t o r e t r i e v e an o b j e c t f r o m b e h i n d h i m . 
C l a i m a n t i n j u r e d h e r a n k l e i n t h e a c c i d e n t . C l a i m a n t was t a k e n t o 
t h e h o s p i t a l emergency room where she r e p o r t e d t h a t s h e, r a t h e r 
t h a n H e e t e r , had been d r i v i n g t h e c a r . C l a i m a n t a l s o s t a t e d t h a t 
t h e a c c i d e n t had r e s u l t e d f r o m h e r a t t e m p t t o a v o i d a d e e r i n t h e 
r o a d . C l a i m a n t l i e d because H e e t e r ' s d r i v e r ' s l i c e n s e had 
p r e v i o u s l y been r e v o k e d . 

C l a i m a n t a l s o r e p o r t e d t h e a c c i d e n t t o Dr. C o n w e l l . 
C l a i m a n t s t a t e d t o Dr. C o n w e l l t h a t : 

"*** [ s h e ] d r o v e h er c a r i n t o a d i t c h 
d u r i n g some t y p e o f a t t a c k w h i c h she 
d e s c r i b e s as b e g i n n i n g w i t h a w a t e r i n g o f 
t h e mouth, p r o d u c i n g s h o r t n e s s o f b r e a t h , 
p r o b a b l y some h y p e r v e n t i l a t i o n , i n t e n s e 
a n x i e t y , ' w i t h numbness o f t h e f a c e and 
d i f f i c u l t y w i t h h e a r i n g and s e e i n g . These 
e p i s o d e s began on 05/15/87, and she has had 
two o r t h r e e o f them t o d a t e , t h e most 
r e c e n t r e s u l t i n g i n t h e a c c i d e n t and 
i n j u r y . " 
C l a i m a n t was a r r e s t e d f o r t h e f e l o n y c h a r g e o f h i n d e r i n g 

p r o s e c u t i o n on J u l y 29, 1987, when she t o l d p o l i c e o f f i c e r s t h a t 
t h e p e r s o n t h e y were l o o k i n g f o r was n o t i n her t r a i l e r . The 
i n d i v i d u a l was l a t e r d i s c o v e r e d h i d i n g i n her bedroom. C l a i m a n t 
had e a r l i e r been c o n v i c t e d i n 1985 f o r f i l i n g a f a l s e p o l i c e 
r e p o r t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s n o t c r e d i b l e . 

CONCLUSIONS OF LAW AND OPINION 

Permanent D i s a b i l i t y 

I n o r d e r t o s u s t a i n h er c l a i m t o e n t i t l e m e n t t o 
pe r m a n e n t d i s a b i l i t y , c l a i m a n t r e l i e s upon her own t e s t i m o n y and 
t h e o p i n i o n s o f Dr. C o n w e l l . The R e f e r e e , i n h i s o r a l f i n d i n g s on 
t h e r e c o r d , c o n c l u d e d t h a t c l a i m a n t i s n o t c r e d i b l e . 
C o n s e q u e n t l y , t h e R e f e r e e f o u n d t h a t he c o u l d n e i t h e r r e l y on 
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c l a i m a n t ' s t e s t i m o n y , n or t h e o p i n i o n s o f Dr. C o n w e l l w h i c h were 
n e c e s s a r i l y based upon c l a i m a n t ' s s t a t e m e n t s t o h i m . 

The r e a r e s u b s t a n t i a l r e a s o n s i n t h e . r e c o r d t o c o n c l u d e 
t h a t c l a i m a n t l a c k s c r e d i b i l i t y . Some o f t h e s e r e a s o n s a r e 
d i r e c t l y r e l a t e d t o t h e compensable c l a i m . O t h e r s a r i s e 
i n d e p e n d e n t l y o f t h e c l a i m . T o g e t h e r t h e y r e n d e r us u n a b l e t o 
r e a c h any c o n c l u s i o n o t h e r t h a n t h a t c l a i m a n t i s n o t c r e d i b l e . 

Most damaging t o c l a i m a n t ' s c l a i m a r e t h e s t a t e m e n t s she 
made f o l l o w i n g t h e May 1987 a u t o m o b i l e a c c i d e n t w i t h H e e t e r . The 
f a c t t h a t she a d m i t t e d l y l i e d t o t h e emergency room p e r s o n n e l as 
t o who was d r i v i n g t h e v e h i c l e and what caused t h e a c c i d e n t i s 
c e r t a i n l y damaging t o her c r e d i b i l i t y . However, her s t a t e m e n t t o 
Dr. C o n w e l l r e g a r d i n g t h e i n c i d e n t i s even mbre damaging. 
C l a i m a n t , i n t h i s r e g a r d , d i d n o t m e r e l y f a l s e l y a s s e r t t h a t she 
was d r i v i n g t h e v e h i c l e . R a t h e r , she f a b r i c a t e d a h o s t o f 
symptoms w h i c h s u p p o s e d l y l e d t o t h e a c c i d e n t . Some o f t h e s e 
symptoms a r e t h e same symptoms w h i c h she a s s o c i a t e s w i t h h er 
a l l e g e d h e a d a c h e s . 

When combined w i t h c l a i m a n t ' s c o n v i c t i o n f o r f i l i n g a 
f a l s e p o l i c e r e p o r t , and t h e e v e n t s i n v o l v e d i n t h e f e l o n y c h a r g e 
o f h i n d e r i n g p r o s e c u t i o n , we a r e u n a b l e t o r e a c h any c o n c l u s i o n 
o t h e r t h a n t h a t c l a i m a n t i s n o t c r e d i b l e . M o r e o v e r , c l a i m a n t ' s 
c r e d i b i l i t y i s p a r t i c u l a r l y c r u c i a l i n a case such as t h i s one 
where o b j e c t i v e e v i d e n c e o f i m p a i r m e n t i s l a c k i n g . 

C l a i m a n t ' s l a c k o f c r e d i b i l i t y n o t o n l y r e n d e r s h e r own 
t e s t i m o n y u n p e r s u a s i v e , b u t i t a l s o r e n d e r s t h e o p i n i o n s o f Dr. 
C o n w e l l u n p e r s u a s i v e . T h i s c o n c l u s i o n r e s u l t s f r o m t h e f a c t t h a t 
Dr. C o n w e l l ' s c o n c l u s i o n s a r e v a l i d o n l y t o t h e e x t e n t t h a t t h e 
u n d e r l y i n g bases o f t h o s e o p i n i o n s a r e a c c u r a t e and t r u t h f u l . See 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 
F u r t h e r , t h e r e i s no i n d i c a t i o n i n Dr. C o n w e l l ' s r e p o r t s t h a t he 
was aware o f t h e r e p e a t e d p h y s i c a l abuse c l a i m a n t was s u b j e c t e d t o 
by her e x - h u s b a n d . C o n s e q u e n t l y , he o f f e r s no o p i n i o n as t o what 
r o l e t h a t p h y s i c a l abuse p l a y e d i n t h e cause o r c o n t i n u a t i o n o f 
c l a i m a n t ' s h e a d a c h e s . 

I n sum, a f t e r r e j e c t i n g c l a i m a n t ' s own t e s t i m o n y and t h e 
o p i n i o n s o f Dr. C o n w e l l , no p e r s u a s i v e e v i d e n c e s u p p o r t s 
c l a i m a n t ' s c l a i m t o permanent d i s a b i l i t y . 

A g g r a v a t i o n 

C l a i m a n t ' s a g g r a v a t i o n c l a i m s u f f e r s f r o m t h e same 
i n f i r m i t y as does her c l a i m t o permanent d i s a b i l i t y . To w i t , no 
c r e d i b l e e v i d e n c e s u p p o r t s h er c l a i m o f a w o r s e n i n g . T h e r e f o r e , 
t h e a g g r a v a t i o n c l a i m must a l s o f a i l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1 , 1987 i s a f f i r m e d . 
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GLORIA SERNA, Claimant WCB 85-11974 
Myrick, et a l . , Claimant's Attorneys October 10, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed, by Board Members Gern e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B l e v i n s 1 o r d e r 
t h a t : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded t e m p o r a r y 
t o t a l d i s a b i l i t y and 15 p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a l o w b a c k ' i n j u r y ; ( 2 ) u p h e l d t h e s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a 
c e r v i c a l and t h o r a c i c back c o n d i t i o n ; and ( 3 ) u p h e l d t h e 
e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r c u r r e n t 
low back c o n d i t i o n . The e m p l o y e r c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c o n d i t i o n ; and ( 2 ) s e t a s i d e i t s 
d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s f o r c l a i m a n t ' s c u r r e n t l o w back 
c o n d i t i o n . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and m o d i f y i n p a r t 

ISSUES 

The i s s u e s a r e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n and c o m p e n s a b i l i t y o f c h i r o p r a c t i c t r e a t m e n t s f o r 
c l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 29 y e a r s o f age a t h e a r i n g , c o m p e n s a b l y 
i n j u r e d h e r l o w back i n 1984. She was t r e a t e d c o n s e r v a t i v e l y by 
Dr. Samuels, c h i r o p r a c t o r , and by Dr. Campagna, n e u r o l o g i s t . A 
myelogram and CT sc a n r e q u e s t e d by Dr. Campagna were e s s e n t i a l l y 
n o r m a l . 

Dr. Samuel recommended p s y c h o l o g i c a l c o u n s e l i n g f o r 
c l a i m a n t i n M a r c h , 1985. C l a i m a n t was r e v i e w e d f o r a d m i s s i o n t o a 
p a i n c e n t e r by Dr. D a s k a l o s , D.O., who d i a g n o s e d a c u t e and c h r o n i c 
l u m b a r s t r a i n , w i t h m y o f a s c i a l syndrome and p r o b a b l e p s y c h o l o g i c a l 
f a c t o r s . Dr. H e n n i n g s , t h e p a i n c e n t e r ' s p s y c h o l o g i s t , r e p o r t e d 
l o n g - s t a n d i n g h y p o c h o n d r i a s i s and n a r c i s s i s t i c p e r s o n a l i t y 
d i s o r d e r . 

Dr. Samuel r e p o r t e a i n J u l y , 1985, t h a t c l a i m a n t w o u l d 
have no p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h e r low back c o n d i t i o n 

A D e t e r m i n a t i o n O r d e r i s s u e d September 13, 1985, 
a w a r d i n g c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f r o m t h e d a t e o f 
i n j u r y t o A u g u s t 16, 1985. I n a d d i t i o n , c l a i m a n t was awarded 15 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h er low back 
c o n d i t i o n . 

C l a i m a n t was i n j u r e d i n a m o t o r v e h i c l e a c c i d e n t on 
F e b r u a r y 18, 1986. She s u f f e r e d i n j u r i e s t o her c e r v i c a l and 
t h o r a c i c b a c k . F o l l o w i n g t h e m o t o r v e h i c l e a c c i d e n t , Dr. Samuel 
t r e a t e d h er f o r s p i n a l a x i s s p r a i n / s t r a i n w i t h m y o f a s c i t i s . 

On June 25, 1986, t h e c l a i m s a d m i n i s t r a t o r i s s u e d a 
p a r t i a l d e n i a l w h i c h d e n i e d f u r t h e r t r e a t m e n t as n o t r e a s o n a b l e 
and n e c e s s a r y and w h i c h d e n i e d t h e c o m p e n s a b i l i t y o f " y o u r c u r r e n t 
t r e a t m e n t . " 

On A u g u s t 17, 1986, Dr. Samuel r e p o r t e d t h a t t h e 
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F e b r u a r y , 1986, m o t o r v e h i c l e a c c i d e n t had e x a c e r b a t e d c l a i m a n t ' s 
l o w back c o n d i t i o n , w h i c h had been s t a t i o n a r y . He r e p o r t e d t h e r e 
was p e r m a n e n t i m p a i r m e n t f r o m t h e i n d u s t r i a l i n j u r y . 

P r i o r t o t h e F e b r u a r y , 1986, m o t o r v e h i c l e a c c i d e n t , 
c l a i m a n t had w o r k e d w i t h her husband, a s e l f - e m p l o y e d house 
p a i n t e r . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
c a u se o f h e r p r e s e n t p s y c h i a t r i c c o n d i t i o n . 

C l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l c a use o f h e r 
need f o r c h i r o p r a c t i c t r e a t m e n t i n 1986. 

OPINION 

We a d o p t t h e R e f e r e e ' s " O p i n i o n " on a l l i s s u e s e x c e p t 
t h e i s s u e o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c h i r o p r a c t i c c a r e 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

P s y c h i a t r i c C o n d i t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t had p r o v e d a c o m p e n s a b l e 
p s y c h i a t r i c c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s . The e m p l o y e r , 
r e l y i n g on Dr. P a r v a r e s h ' s r e p o r t , a s s e r t s t h a t c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n p r e e x i s t e d h e r i n d u s t r i a l a c c i d e n t and i s 
i n d e p e n d e n t o f i t . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her p s y c h i a t r i c 
c o n d i t i o n as a c o m p e n s a b l e consequence o f h e r low back i n j u r y , 
c l a i m a n t must p r o v e t h a t her l o w back c o n d i t i o n was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e need f o r t r e a t m e n t . See Grace v. SAIF, 
76 Or App 511 ( 1 9 8 5 ) ; Jeld-Wen, I n c . v. Page, 73 Or App 136 
( 1 9 8 5 ) . " M a t e r i a l c o n t r i b u t i n g c a u s e " means a s u b s t a n t i a l c a u s e , 
b u t n o t n e c e s s a r i l y t h e s o l e cause or even t h e most s i g n i f i c a n t 
c a u s e . See Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 
Or App 694 ( 1 9 8 7 ) 

Dr. H o w e l l , D.O., r e p o r t e d on A u g u s t 15, 1985, t h a t 
t h e r e was no o b j e c t i v e b a s i s f o r c l a i m a n t ' s low back p a i n and 
r i g h t l e g p a i n . He f e l t h e r p a i n was p s y c h o g e n i c and n o t r e l a t e d 
t o h e r i n d u s t r i a l i n j u r y . 

C l a i m a n t t o l d Dr. P a r v a r e s h , p s y c h i a t r i s t , t h a t she 
s u f f e r e d f r o m a n x i e t y and headaches f o r some t i m e p r i o r t o t h e 
i n d u s t r i a l i n j u r y . Dr. P a r v a r e s h f o u n d no e v i d e n c e o f a p s y c h o t i c 
d i s o r d e r and o p i n e d t h a t her p s y c h i a t r i c c o n d i t i o n was n o t r e l a t e d 
t o h e r compensable i n j u r y . 

Dr. K i r k p a t r i c k , p s y c h i a t r i s t , r e p o r t e d t h a t c l a i m a n t 
s u f f e r e d f r o m c h r o n i c , s u b - a c u t e d e p r e s s i o n based on n a r c i s s i s t i c , 
p a s s i v e - d e p e n d e n t , and h y p o c h o n d r i a c a l d e f e n s e s . He o p i n e d t h a t 
t h i s c o n d i t i o n had been a g g r a v a t e d by c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y and recommended p s y c h o t h e r a p y . 

Dr. H e n n i n g s a g r e e d w i t h Dr. P a r v a r e s h t h a t c l a i m a n t has 
a m a l a d a p t i v e p e r s o n a l i t y d i s p o s i t i o n w h i c h i s i n d e p e n d e n t o f h e r 
i n o u s t r i a l i n j u r y . However, he f e l t her c o n t i n u e d s o m a t i z a t i o n 
and e x c e s s i v e p a i n b e h a v i o r s u g g e s t t h a t h e r compensable i n j u r y 
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had e x a c e r b a t e d and made m a t e r i a l l y w o r se an u n d e r l y i n g 
p e r s o n a l i t y d i s p o s i t i o n t o w a r d s s o m a t i z a t i o n o f a n x i e t y . He 
recommended p s y c h o t h e r a p y and o p i n e d t h a t t h e r e were no p e r m a n e n t 
r e s i d u a l s f r o m t h i s c o n d i t i o n . 

I n r e v i e w i n g t h e r e p o r t s o f D r s . P a r v a r e s h , H e n n i n g s , 
and K i r k p a t r i c k , we n o t e t h a t even Dr. P a r v a r e s h ' s r e p o r t n o t e s 
i n c r e a s e d symptoms o f t h e d i a g n o s e d p s y c h i a t r i c c o n d i t i o n s . H i s 
c o n c l u s i o n ^ h o w e v e r , i s t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i s 
n o t r e l a t e d t o h e r c o m p e n s a b l e i n j u r y . N e i t h e r Dr. P a r v a r e s h nor 
Dr. K i r k p a t r i c k a d d r e s s t h e o t h e r s t r e s s o r s t h a t c o u l d c o n t r i b u t e 
t o c l a i m a n t ' s symptoms. 

Dr. H e n n i n g s ' r e p o r t a d d r e s s e s o t h e r s t r e s s o r s i n 
c l a i m a n t ' s l i f e , s u ch as m a r i t a l p r o b l e m s , f i n a n c i a l s t r e s s , and 
h e r s p o u s e ' s b u s i n e s s p r o b l e m s . He c o n c l u d e s , n o n e t h e l e s s , t h a t 
c l a i m a n t ' s l o w back i n j u r y c o n t r i b u t e s t o her need f o r 
p s y c h o t h e r a p y . We f i n d t h i s r e p o r t t o be most p e r s u a s i v e b ecause 
i t d i s c u s s e s t h e o t h e r e m o t i o n a l s t r e s s o r s i n c l a i m a n t ' s l i f e as 
opposed t o j u s t h e r c o mpensable i n j u r y . We a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c o n d i t i o n 
i s c o m p e n s a b l e . 

The E m p l o y e r ' s D e n i a l o f C u r r e n t M e d i c a l S e r v i c e s 

On November 22, 1985, i n a d d i t i o n t o d e n y i n g c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n , t h e e m p l o y e r a l s o d e n i e d c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s . The e m p l o y e r c o n t e n d e d t h a t t h e 
t r e a t m e n t s were n o t r e a s o n a b l e and n e c e s s a r y . The R e f e r e e 
d i s a g r e e d and s e t a s i d e t h e e m p l o y e r ' s d e n i a l i n i t s e n t i r e t y . As 
p r e v i o u s l y d i s c u s s e d , we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s 
c u r r e n t p s y c h i a t r i c c o n d i t i o n i s c o m p e n s a b l e . However, we a r e n o t 
p e r s u a d e d t h a t t h e d i s p u t e d c h i r o p r a c t i c t r e a t m e n t s a r e r e a s o n a b l e 
and n e c e s s a r y . 

Dr. Samuel, t h e t r e a t i n g p h y s i c i a n , i n d i c a t e s t h a t t h e 
c o m pensable i n j u r y r e m a i n e d a m a t e r i a l cause o f c l a i m a n t ' s l o w 
back c o n d i t i o n a f t e r t h e m o t o r v e h i c l e a c c i d e n t ; he does n o t v o i c e 
an o p i n i o n w h e t h e r c h i r o p r a c t i c t r e a t m e n t i s r e a s o n a b l e and 
n e c e s s a r y t r e a t m e n t f o r t h e c ompensable i n j u r y . On t h e o t h e r 
hand, Dr. H o w e l l r e p o r t s t h a t c l a i m a n t was u n a b l e t o i d e n t i f y any 
b e n e f i t she was r e c e i v i n g f r o m t h e t r e a t m e n t . He o p i n e d t h a t t h e 
t r e a t m e n t was n o t r e a s o n a b l e and n e c e s s a r y . We d e f e r t o 
Dr. H o w e l l ' s o p i n i o n . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o s u s t a i n 
her b u r d e n o f p r o v i n g t h a t t h e c h i r o p r a c t i c t r e a t m e n t was 
r e a s o n a b l e and n e c e s s a r y . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t s e t a s i d e t h e a f o r e m e n t i o n e d p o r t i o n o f t h e e m p l o y e r ' s 
November 22, 1985 d e n i a l i s r e v e r s e d . 

As a r e s u l t o f t h i s d e c i s i o n , c l a i m a n t has n o t f i n a l l y 
p r e v a i l e d a g a i n s t t h e e n t i r e t y o f t h e e m p l o y e r ' s d e n i a l . 
T h e r e f o r . e , we m o d i f y t h e $2,000 a t t o r n e y f e e awarded by t h e 
R e f e r e e t o c l a i m a n t ' s a t t o r n e y s f o r p r e v a i l i n g a g a i n s t t h e 
d e n i a l . A f t e r c o n s i d e r i n g t h e f a c t o r s l i s t e d i n OAR . 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t $1,200 i s a r e a s o n a b l e f e e f o r 
p r e v a i l i n g a g a i n s t t h a t p o r t i o n o f t h e e m p l o y e r ' s d e n i a l w h i c h 
p e r t a i n e d t o c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c o n d i t i o n . 

C l a i m a n t has a l s o p r e v a i l e d on Board r e v i e w a g a i n s t t h e 
e m p l o y e r ' s c h a l l e n g e t o t h e R e f e r e e ' s d e c i s i o n c o n c e r n i n g t h e 
p s y c h i a t r i c c o n d i t i o n . Such c i r c u m s t a n c e s g e n e r a l l y w o u l d e n t i t l e 
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c l a i m a n t t o a c a r r i e r - p a i d f e e . ORS 6 5 6 . 3 8 2 ( 2 ) ; K o r d o n v. M e r c e r 
I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) . However, c l a i m a n t has n o t 
s u b m i t t e d a b r i e f on r e v i e w . Under such c i r c u m s t a n c e s , c l a i m a n t 
i s n o t e n t i t l e d t o an a t t o r n e y f e e . See S h i r l e y M. Brown, 40 Van 
N a t t a 879 (1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 18, 1987, i s 
a f f i r m e d i n p a r t , r e v e r s e d i n p a r t , and m o d i f i e d i n p a r t . T h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e t h a t p o r t i o n o f t h e 
d e n i a l o f November 22, 1985 w h i c h d e n i e d t h a t c u r r e n t m e d i c a l 
t r e a t m e n t was r e a s o n a b l e and n e c e s s a r y a r e r e v e r s e d . The 
a f o r e m e n t i o n e d p o r t i o n o f t h e e m p l o y e r ' s d e n i a l i s r e i n s t a t e d and 
u p h e l d . The R e f e r e e ' s a t t o r n e y f e e award i s m o d i f i e d f r o m $2,000 
t o $1,200. The b a l a n c e o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $1,793.43, i s a p p r o v e d . 

ROGER W. SMALL, Claimant • WCB 85-04022, 85-03590 & 85-03591 
ROGER D. BENNETT, Claimant WCB 84-13561 & 84-13562 
JAMES J. FRANKLIN, Claimant WCB 85-05679 & 85-05678 
W.D. Bates, Attorney October 10, 1989 
Coons & Cole, Attorneys 
Dennis Ulsted (SAIF), Defense Attorney 
Acker, Underwood, et a l . , Defense Attorneys 

Reviewed by Board Members H o w e l l and Speer. 

The W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t r e q u e s t s r e v i e w o f 
R e f e r e e M i l l s ' o r d e r w h i c h : ( 1 ) s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f r e s p o n s i b i l i t y on b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r , 
Rainbow R o o f i n g ; and ( 2 ) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y . On r e v i e w , t h e i s s u e i s 
w h e t h e r SAIF i s r e s p o n s i b l e f o r t h e t h r e e c l a i m s o r w h e t h e r 
L i b e r t y N o r t h w e s t i s r e s p o n s i b l e by v i r t u e o f f o r m e r ORS 656.029. 
We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e " F i n d i n g s o f F a c t " as s e t f o r t h i n t h e 
R e f e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

L i b e r t y N o r t h w e s t ' s i n s u r e d " l e t a c o n t r a c t " w i t h 
Rainbow R o o f i n g . 

CONCLUSIONS OF.LAW 

1983 o r 1985 V e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) 

I n 1985, t h e l e g i s l a t u r e amended ORS 6 5 6 . 0 2 9 ( 1 ) by 
l i m i t i n g i t s a p p l i c a t i o n t o s i t u a t i o n s i n v o l v i n g t h e p e r f o r m a n c e 
o f l a b o r "where such l a b o r i s a n o r m a l and c u s t o m a r y p a r t o r 
p r o c e s s o f t h e p e r s o n ' s t r a d e o r b u s i n e s s * * *". The 1983 
v e r s i o n d i d n o t c o n t a i n such l a n g u a g e . 

L i b e r t y N o r t h w e s t a r g u e s t h a t t h e Board s h o u l d a p p l y t h e 
1985 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) . T h i s v e r s i o n was e n a c t e d on 
September 20, 1985. The t h r e e c l a i m s a l l a r o s e b e t w e e n O c t o b e r 
3 1 , 1984 and November 7,. 1984 . T h e r e f o r e , i f t h e 1985 v e r s i o n o f 
ORS 6 5 6 . 0 2 9 ( 1 ) were a p p l i c a b l e , i t w o u l d have t o be a p p l i e d 
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r e t r o a c t i v e l y . The R e f e r e e d e c l i n e d t o a p p l y t h e 1985 v e r s i o n o f 
t h i s p r o v i s i o n r e t r o a c t i v e l y and we a g r e e . See J o s e p h M. 
D o o l i t t l e , 41 Van N a t t a 2 1 1 , 213 ( 1 9 8 9 ) . We, t h e r e f o r e , a p p l y t h e 
1983 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) w h i c h was i n e f f e c t a t t h e t i m e t h e 
t h r e e c l a i m s a r o s e . 

R e s p o n s i b i l i t y 

The R e f e r e e c o n c l u d e d t h a t L i b e r t y N o r t h w e s t ' s i n s u r e d 
was n o t r e s p o n s i b l e f o r t h e t h r e e c l a i m s as i t d i d n o t " l e t a 
c o n t r a c t " as t h a t p h r a s e i s use i n t h e 1983 v e r s i o n o f 
ORS 6 5 6 . 0 2 9 ( 1 ) . We d i s a g r e e . 

The 1983 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) p r o v i d e d : 

" I f any p e r s o n engaged i n a b u s i n e s s and 
s u b j e c t t o t h i s c h a p t e r as an e m p l o y e r l e t s 
a c o n t r a c t i n v o l v i n g t h e p e r f o r m a n c e o f 
l a b o r and such l a b o r i s p e r f o r m e d by t h e 
p e r s o n t o whom t h e c o n t r a c t i s l e t , w i t h 
a s s i s t a n c e f r o m o t h e r s , a l l p e r s o n s engaged 
i n t h e p e r f o r m a n c e o f t h e c o n t r a c t a r e 
deemed s u b j e c t w o r k e r s o f t h e p e r s o n 
l e t t i n g t h e c o n t r a c t u n l e s s t h e p e r s o n t o 
whom t h e c o n t r a c t i s l e t i s q u a l i f i e d 
e i t h e r as a c a r r i e r - i n s u r e d e m p l o y e r o r a 
s e l f - i n s u r e d e m p l o y e r . " 

T h i s s t a t u t e was d e s i g n e d t o p r o t e c t employees f r o m 
u n i n s u r e d s u b c o n t r a c t o r s and p l a c e u l t i m a t e r e s p o n s i b i l i t y on a 
p r i n c i p a l c o n t r a c t o r who has t h e a b i l i t y t o : ( 1 ) choose t h e 
s u b c o n t r a c t o r ; ( 2 ) i n s i s t upon a p p r o p r i a t e c o m p e n s a t i o n 
p r o t e c t i o n ; and ( 3 ) pass on t h e r e s p o n s i b i l i t y o f c o v e r a g e . E.W. 
E l d r i d g e , I n c . v. B e c k e r , 73 Or App 631 ( 1 9 8 5 ) . " L e t t i n g a 
c o n t r a c t " c o n n o t e s t h e s i t u a t i o n where b i d s a r e n o r m a l l y r e c e i v e d 
and t h e c o n t r a c t i s awarded t o t h e l o w e s t r e s p o n s i b l e b i d d e r . 
D e n n i s P. Cummings, 36 Van N a t t a 260, 262 ( 1 9 8 4 ) . F u r t h e r , i t i s 
t h e n a t u r e o f t h e a g r e e m e n t , r a t h e r t h a n t h e n a t u r e o f t h e 
p r i m a r y ' s b u s i n e s s , t h a t i s t h e c o n t r o l l i n g f a c t o r i n a p p l y i n g t h e 
" l e t s a c o n t r a c t " l a n g u a g e i n f o r m e r ORS 6 5 6 . 0 2 9 ( 1 ) . Todd A. 
Aucone, 37 Van N a t t a 552, 554 ( 1 9 8 5 ) . 

L i b e r t y ' s N o r t h w e s t ' s i n s u r e d was a p e r s o n engaged i n 
b u s i n e s s and s u b j e c t t o ORS C h a p t e r 656. U n l i k e t h e s i t u a t i o n i n 
Cummings, s u p r a , w h e r e i n t h e Board h e l d t h a t f o r m e r ORS 6 5 6 . 0 2 9 ( 1 ) 
d i d n o t a p p l y , h e r e L i b e r t y N o r t h w e s t ' s i n s u r e d c a l l e d f o r and 
r e c e i v e d t h r e e b i d s f r o m t h r e e d i f f e r e n t r o o f e r s . M o r e o v e r , a f t e r 
c o n s u l t i n g p e r s o n s who had p r e v i o u s l y employed Rainbow R o o f i n g , 
L i b e r t y ' s i n s u r e d e n t e r e d i n t o a w r i t t e n a g r e e m e n t w i t h Rainbow 
R o o f i n g . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t a " c o n t r a c t 
was l e t " p u r s u a n t t o t h e 1983 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) . 

Our c o n c l u s i o n i s s u p p o r t e d by t h e p l a i n and unambiguous 
r e a d i n g o f f o r m e r ORS 6 5 6 . 0 2 9 ( 1 ) . The 1983 v e r s i o n o f t h i s 
p r o v i s i o n does n o t c o n t a i n t h e d e l i m i t i n g l a n g u a g e t h a t was added 
i n 1985. A c c o r d i n g l y , by o p e r a t i o n o f t h a t p r o v i s i o n , L i b e r t y ' s 
i n s u r e d i s deemed r e s p o n s i b l e f o r t h e t h r e e c l a i m s a t i s s u e . 

ORDER . 

The R e f e r e e ' s o r d e r d a t e d March 7, 1988, i s r e v e r s e d . 
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The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and upheld.. L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e 
c l a i m s a r e remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o l a w . 

HIPALITO SUAREZ, Claimant WCB 87-02110 
Emmons, et a l . , Claimant's Attorneys October 10, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l s o f c l a i m a n t ' s o n g o i n g 
c h i r o p r a c t i c c a r e ; and ( 2 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y award f o r a l o w back i n j u r y f r o m 25 p e r c e n t 
(80 d e g r e e s ) , as p r e v i o u s l y awarded by a D e t e r m i n a t i o n O r d e r , t o 
40 p e r c e n t (128 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e m e d i c a l 
s e r v i c e s and t h e e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . . 

FINDINGS OF FACT 

C l a i m a n t was 30. y e a r s o f age a t h e a r i n g . He c o m p e n s a b l y 
i n j u r e d h i s l o w back i n May, 1986. A CT scan showed no o b j e c t i v e 
f i n d i n g s . He was t r e a t e d c o n s e r v a t i v e l y by a c h i r o p r a c t o r and 
n e u r o l o g i s t , and r e t u r n e d t o work b r i e f l y . H i s t r e a t i n g 
c h i r o p r a c t o r , Dr. B o y e r , t o o k c l a i m a n t o f f work i n J u l y , 1986, and 
c o n t i n u e d t w i c e w e e k l y t r e a t m e n t s . 

C l a i m a n t was examined by Dr. B u r k e , c h i r o p r a c t o r , on 
December 22, 1986. Dr. Bu r k e d i a g n o s e d an a n n u l a r t e a r o f t h e 
L4-5 d i s c . He r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and 
had r e a c h e d maximum b e n e f i t f r o m c h i r o p r a c t i c c a r e . He a d v i s e d 
a g a i n s t f u r t h e r c h i r o p r a c t i c m a n i p u l a t i o n o f c l a i m a n t ' s back t o 
p r e v e n t f u r t h e r i n j u r y t o t h e L4-5 a r e a . 

On J a n u a r y 14, 1987, t h e i n s u r e r i s s u e d a p a r t i a l 
d e n i a l , d e n y i n g ". . . any f u r t h e r c h i r o p r a c t i c t r e a t m e n t . " 

On A p r i l 9, 1987, c l a i m a n t was examined by Dr. Duncan, 
c h i r o p r a c t o r . He d i a g n o s e d an " o v e r u s e " s t r a i n , l o n g r e s o l v e d . 
He r e p o r t e d t h a t f u r t h e r t r e a t m e n t was n o t needed. 

On A u g u s t 17, 1987, t h e i n s u r e r i s s u e d a c l a r i f i c a t i o n 
o f i t s p r e v i o u s p a r t i a l d e n i a l , a g a i n d e n y i n g f u r t h e r c h i r o p r a c t i c 
c a r e . 

ULTIMATE FINDINGS OF FACT 

As a r e s u l t o f h i s work a c t i v i t i e s , c l a i m a n t has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t i n t h e m i n i m a l t o m i l d r a n g e . 

The i n s u r e r ' s d e n i a l s d e n i e d f u r t h e r c h i r o p r a c t i c c a r e 
beyond t h e d a t e o f t h e d e n i a l s . T h ere i s no e v i d e n c e i n t h e 
r e c o r d e s t a b l i s h i n g t h e e x i s t e n c e o f d e n i e d m e d i c a l s e r v i c e s 
c l a i m s a t i s s u e a t t h e t i m e o f h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f permanent d i s a b i l i t y 

C l a i m a n t was awarded 25 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y by D e t e r m i n a t i o n O r d e r . The R e f e r e e i n c r e a s e d t h i s t o 
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40 p e r c e n t . We b e l i e v e c l a i m a n t was a p p r o p r i a t e l y c o m p e n s a t e d by 
t h e D e t e r m i n a t i o n O r d e r . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s t h e pe r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y due t o t h e compe n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To 
d e t e r m i n e c l a i m a n t ' s p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y , we 
c o n s i d e r h i s p h y s i c a l i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380, e t 
s e g . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . See H a r w e l l v. A r g o n a u t I n s u r a n c e , 296 Or 
505, 510 ( 1 9 8 4 ) . 

The m e d i c a l e v i d e n c e h e r e i n d i c a t e s c l a i m a n t ' s 
i m p a i r m e n t i s i n t h e m i n i m a l t o m i l d r a n g e . The R e f e r e e d i d n o t 
g i v e much w e i g h t t o c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r ' s o p i n i o n 
t h a t c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y i s i n t h e m o d e r a t e r a n g e . We 
a g r e e w i t h t h a t a s s e s s m e n t . I n s t e a d , we f i n d t h e r e p o r t o f Dr. 
Burke t o be p e r s u a s i v e r e g a r d i n g c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t . 
He o p i n e d t h a t c l a i m a n t ' s c ompensable i n j u r y w o u l d r e s u l t i n some 
r e s i d u a l s , and r e p o r t e d 5-10 p e r c e n t i m p a i r m e n t . 

C l a i m a n t has t h e e q u i v a l e n t o f a 6 t h g r a d e e d u c a t i o n and 
has l i m i t e d t r a n s f e r a b l e s k i l l s . He speaks b a s i c E n g l i s h o n l y . 
However, t h e w e i g h t o f t h e m e d i c a l e v i d e n c e i n d i c a t e s c l a i m a n t 
c o u l d r e t u r n t o h i s f o r m e r work o r s i m i l a r w o r k . A f t e r r e v i e w i n g 
t h e r e l e v a n t f a c t o r s , we f i n d t h a t an award o f 25 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a p p r o p r i a t e l y c o m p e n s a t e s 
c l a i m a n t f o r p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y . We t h e r e f o r e 
r e v e r s e t h e R e f e r e e ' s award and a f f i r m t h e D e t e r m i n a t i o n O r d e r . 

P a r t i a l d e n i a l o f c h i r o p r a c t i c c a r e 

The J a n u a r y 14, 1987 p a r t i a l d e n i a l , and t h e c l a r i f y i n g 
d e n i a l l e t t e r o f A u g u s t 17, 1987, b o t h deny " f u r t h e r c h i r o p r a c t i c 
c a r e . " The R e f e r e e f o u n d t h a t Dr. B o y e r ' s t r e a t m e n t was 
r e a s o n a b l e and s e t a s i d e b o t h d e n i a l s . He f u r t h e r o r d e r e d t h a t 
c l a i m a n t c o n t i n u e t o r e c e i v e two c h i r o p r a c t i c t r e a t m e n t s p e r mont h . 

A p a r t i a l d e n i a l d e n y i n g a l l f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t d e n i e s p r o s p e c t i v e t r e a t m e n t and i s i n v a l i d . See R o b e r t 
M. B r y a n t , 41 Van N a t t a 324 ( 1 9 8 9 ) ; A r l e n e S. P e t t i t , 40 Van N a t t a 
1610 ( 1 9 8 8 ) . The R e f e r e e o n l y has j u r i s d i c t i o n t o u p h o l d o r s e t 
a s i d e d e n i e d m e d i c a l s e r v i c e s c l a i m s . T h e r e a r e no d e n i e d m e d i c a l 
s e r v i c e s c l a i m s i n t h i s r e c o r d . T h e r e f o r e , we a f f i r m t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r s e t t i n g a s i d e t h e i n s u r e r ' s p r o s p e c t i v e 
d e n i a l s . 

I n a d d i t i o n , n e i t h e r p a r t y r a i s e d t h e i s s u e o f t h e 
f r e q u e n c y o f t r e a t m e n t a t h e a r i n g . T h e r e f o r e , we c o n c l u d e t h a t 
t h e R e f e r e e ' s f r e q u e n c y r u l i n g was p r o c e d u r a l l y i m p r o p e r . S i n c e 
t h e i s s u e was n o t r a i s e d , we make no j u d g m e n t as t o t h e 
r e a s o n a b l e n e s s o r n e c e s s i t y o f c u r r e n t t r e a t m e n t and we d i s a v o w 
t h e R e f e r e e ' s g r a t u i t o u s f i n d i n g c o n c e r n i n g f u t u r e t r e a t m e n t . See 
Sammy D. Murphy, 41 Van N a t t a 516 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1987, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n w h i c h awarded c l a i m a n t 
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40 p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y , i n l i e u 
o f and not i n a d d i t i o n t o the 25 per c e n t (80 degrees) awarded by 
the D e t e r m i n a t i o n Order i s r e v e r s e d . The D e t e r m i n a t i o n Order 
award i s r e i n s t a t e d and a f f i r m e d . The remainder o f t h e Referee's 
ord e r i s a f f i r m e d . For s e r v i c e s on Board review c o n c e r n i n g t h e 
med i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
fee of $400, t o be p a i d by the i n s u r e r . A c l i e n t - p a i d f e e , not t o 
exceed $1704, i s approved. 

RANDY R. WESTFALL, Claimant 
Vick & Gutzler, Claimant's Attorneys 
Scheminske & Lyons, Defense Attorneys 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r requests review of t h a t p o r t i o n of Referee 
S c h u l t z ' s order t h a t s e t as i d e i t s medical s e r v i c e s d e n i a l . On 
revi e w , t h e is s u e i s the c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t need f o r 
medical s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

Cla i m a n t , 32 a t the h e a r i n g , compensably i n j u r e d h i s low 
back i n January, 1986. The i n s u r e r accepted h i s c l a i m as a 
n o n d i s a b l i n g i n j u r y . A few days l a t e r , he was examined by 
Dr. E l l e r b r o o k , h i s f a m i l y p h y s i c i a n . E l l e r b r o o k diagnosed a low back 
s t r a i n and r e f e r r e d c l a i m a n t t o Dr. K e i s e r , M.D., f o r f o u r weeks o f 
p h y s i c a l t h e r a p y . A f t e r p e r f o r m i n g a c l o s i n g e x a m i n a t i o n on J u l y 15, 
1986, Keiser found t h a t c l a i m a n t ' s low back was m e d i c a l l y s t a t i o n a r y 
and w i t h o u t permanent impairment. 

A l t h o u g h c l a i m a n t took no time o f f work f o l l o w i n g h i s 
compensable i n j u r y , h i s low back p a i n c o n t i n u e d . He a l s o began t o 
experienc e p a i n i n h i s mid-and-upper back. I n J u l y , 1987, h i s p a i n 
i n c r e a s e d w h i l e p l a y i n g s o f t b a l l . A week l a t e r , he sought t r e a t m e n t 
from Dr. Haagen, a c h i r o p r a c t o r . Haagen diagnosed a " s t r a i n / s p r a i n " 
of c l a i m a n t ' s e n t i r e back and began d a i l y c h i r o p r a c t i c a d j u s t m e n t s . 

I n September, 1987, c l a i m a n t changed j o b s . His new j o b 
r e q u i r e d p r o l o n g e d d r i v i n g t h r o u g h o u t t h e S t a t e of Oregon, which 
i n c r e a s e d h i s back p a i n . 

Claimant was examined by Dr. Duncan, a c h i r o p r a c t o r , i n 
November, 1987. Duncan found no si g n s of unre s o l v e d ligamentous or 
muscle s t r a i n t o w a r r a n t c h i r o p r a c t i c t r e a t m e n t . A c c o r d i n g t o Duncan, 
c l a i m a n t ' s then c u r r e n t back p a i n was r e l a t e d t o a p r e e x i s t i n g 
lumbosacral " f a c e t a l t r o p i s m . " 

I n December, 1987, the i n s u r e r issued a d e n i a l o f c l a i m a n t ' s 
c u r r e n t need f o r medical s e r v i c e s . 

I n response t o Dr. Duncan's o p i n i o n , Dr. Haagen authored a 
r e p o r t of February 24, 1988, wherein he, i n t e r a l i a , e x p l a i n e d t h a t 
c l a i m a n t ' s u n r e s o l v e d low back c o n d i t i o n had r e s u l t e d i n t h o r a c i c and 
c e r v i c a l c o m p l i c a t i o n s . He agreed, however, t h a t c l a i m a n t had 
c o n g e n i t a l " f a c e t a l . t r o p i s m . " 

I n a r e p o r t dated March 9, 1988, Dr. M i l l e r , a c h i r o p r a c t o r 
who had p r e v i o u s l y examined c l a i m a n t on r e f e r r a l from Dr. Haagen, 
c o r r o b o r a t e d Haagen's d i a g n o s i s of a s p r a i n / s t r a i n t h r o u g h o u t t h e 
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e n t i r e back. M i l l e r o f f e r e d no o p i n i o n c o n c e r n i n g the e t i o l o g y of 
c l a i m a n t ' s then c u r r e n t c o n d i t i o n , however. That same day, c l a i m a n t 
was examined by the Independent C h i r o p r a c t i c C o n s u l t a n t s 
( " C o n s u l t a n t s " ) . The C o n s u l t a n t s found, i n t e r a l i a , s i g n s o f " f a c e t a l 
t r o p i s m " , Ex. 11-4, and concluded t h a t c l a i m a n t ' s then c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s were not r e l a t e d t o h i s January, 1986, 
compensable i n j u r y . 

CONCLUSIONS OF LAW 

A worker i s e n t i t l e d t o medical s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g from the compensable i n j u r y f o r such p e r i o d as the n a t u r e of 
the i n j u r y or the process of rec o v e r y r e q u i r e s . ORS 656.245(1). 
F i n d i n g t h a t t h i s i s "not a c o m p l i c a t e d case r e q u i r i n g e x p e r t m e d i c a l 
a n a l y s i s , " t h e Referee concluded t h a t c l a i m a n t had proven 
c o m p e n s a b i l i t y based s o l e l y on h i s " c r e d i b l e t e s t i m o n y . " We d i s a g r e e . 

Claimant s u s t a i n e d a n o n d i s a b l i n g low back s t r a i n i n 
January, 1986. A f t e r a b r i e f course of p h y s i c a l t h e r a p y , Dr. K e i s e r 
d e c l a r e d him m e d i c a l l y s t a t i o n a r y and w i t h o u t permanent impairment. 
No f u r t h e r m edical t r e a t m e n t was sought or rendered u n t i l J u l y , 1987, 
i . e . , one year l a t e r , when c l a i m a n t c o n s u l t e d Dr. Haagen. Haagen was 
the f i r s t m edical e x p e r t t o diagnose a n y t h i n g o t h e r than a low back 
s t r a i n . Moreover, t h e r e i s no d i s p u t e among the medical e x p e r t s t h a t 
c l a i m a n t has a p r e e x i s t i n g lumbosacral " f a c e t a l t r o p i s m . " 

Under such c i r c u m s t a n c e s , we conclude t h a t t h e c a u s a t i o n of 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n p r e s e n t s a complex medical 
q u e s t i o n . Hence, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s c e r t a i n l y 
p r o b a t i v e , the r e s o l u t i o n of t h i s case l a r g e l y t u r n s on the we i g h t o f 
the medical o p i n i o n s . See Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105 (1985). 

When the medical o p i n i o n s are d i v i d e d , as here, we must 
choose the c o r r e c t medical h y p o t h e s i s . McClendon v. Nabisco Brands, 
I n c . , 77 Or App 412, 416 (1986). Dr. Haagen opines t h a t c l a i m a n t ' s 
c u r r e n t s p i n a l c o m p l a i n t s are c a u s a l l y r e l a t e d t o h i s January, 1978, 
compensable i n j u r y . A c c o r d i n g l y , Haagen r e p o r t e d , i n t e r a l i a : 

"Concerning the h i s t o r y of the [ c l a i m a n t ' s ] 
s p i n a l c o n d i t i o n , i t would appear as though 
the [ c l a i m a n t ' s ] o r i g i n a l c o m p l a i n t was 
i s o l a t e d t o the low back area. But due t o 
the c o n d i t i o n being u n r e s o l v e d i t g r a d u a l l y 
worsened and u l t i m a t e l y caused secondary 
c o m p l i c a t i o n s a f f e c t i n g the t h o r a c i c and 
c e r v i c a l r e g i o n s . Such a sequence of 
events i s not uncommon c o n c e r n i n g 
b a c k - r e l a t e d c o n d i t i o n s . " (Ex. 9 ) . 

We are not persuaded by Dr. Haagen's o p i n i o n . F i r s t , he 
does not e x p l a i n how, or by what mechanism, c l a i m a n t ' s u n r e s o l v e d low 
back s t r a i n "caused secondary c o m p l i c a t i o n s " i n h i s mid-and-upper 
back. Second, he does not d i s p u t e Dr. Duncan's f i n d i n g of p r e e x i s t i n g 
lumbosacral " f a c e t a l t r o p i s m . " L a s t , he does not p e r s u a s i v e l y r e b u t 
Duncan's h y p o t h e s i s t h a t t h e " f a c e t a l t r o p i s m " i s the cause o f 
c l a i m a n t ' s c u r r e n t back p a i n . 

Dr. Duncan and the C o n s u l t a n t s d i s a g r e e w i t h Dr. Haagen. 
The i r o p i n i o n s are both w e l l - r e a s o n e d and based on a complete and 
ac c u r a t e m e d i c a l h i s t o r y . A c c o r d i n g l y , Duncan r e p o r t e d , i n t e r a l i a ; 
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n [ T ] h e r a d i o g r a p h i c e v i d e n c e documents a 
l u m b o s a c r a l f a c e t a l t r o p i s m * * * . Th e r e 
i s no o b j e c t i v e e v i d e n c e t h a t t h e J a n u a r y 
1986 i n c i d e n t c a u s e d , o r m a t e r i a l l y 
c o n t r i b u t e d t o t h i s u n d o u b t e d l y 
p r e - e s t a b l i s h e d c o n d i t i o n . I b e l i e v e t h a t 
h i s c u r r e n t l o w back c o m p l a i n t s and 
a s s o c i a t e d t r e a t m e n t a r e d i r e c t l y r e l a t e d 
t o t h i s p r e - e s t a b l i s h e d s i t u a t i o n , w h i c h i s 
a g g r a v a t e d by i n c r e a s e d a c t i v i t i e s o r 
compromised p o s t u r e s , e i t h e r on or o f f t h e 
j o b . " (Ex. 7 - 6 ) . 

Duncan's o p i n i o n was c o r r o b o r a t e d by t h e C o n s u l t a n t s . 

I n sum, we a r e p e r s u a d e d by t h e c o l l e c t i v e o p i n i o n s o f 
Dr. Duncan and t h e C o n s u l t a n t s , o v e r t h a t o f Dr. Haagen. A l t h o u g h we 
have c o n s i d e r e d c l a i m a n t ' s c r e d i b l e l a y t e s t i m o n y o f c o n t i n u i n g l o w 
back p a i n t h a t g r a d u a l l y m i g r a t e d t o h i s m i d - a n d - u p p e r b a c k , on t h i s 
r e c o r d , t h e p r e p o n d e r a n c e o f t h e e v i d e n c e does n o t e s t a b l i s h t h a t t h e 
J a n u a r y , 1986, compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n . 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 25, 1988, i s r e v e r s e d . The 
i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l i s r e i n s t a t e d and u p h e l d . The Board 
a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r . t o i t s a t t o r n e y , 
n o t t o exceed $2,442.50. 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e G r u b e r ' s o r d e r t h a t : ( 1 ) s e t a s i d e SAIF's d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r d e g e n e r a t i v e c o n d i t i o n s o f 
t h e back and n e c k ; and ( 2 ) u p h e l d SAIF's d e n i a l , as p r o c e s s i n g a g e n t 
f o r t h e n o n c o m p l y i n g e m p l o y e r , f o r an i n j u r y t o t h e back and n e c k . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
awarded c l a i m a n t no t e m p o r a r y d i s a b i l i t y f o r t h e p e r i o d f o l l o w i n g 
A p r i l 17, 1987. The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e , r e s p o n s i b i l i t y , and t e m p o r a r y d i s a b i l i t y . We 
a f f i r m . 

We a d o p t t h e " F i n d i n g s o f F a c t " i n t h e R e f e r e e ' s o r d e r and 
make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s : 

F o l l o w i n g t h e i n c i d e n t o f O c t o b e r 2, 1986, c l a i m a n t d i d n o t 
seek m e d i c a l t r e a t m e n t f o r an i n j u r y t o h i s back and neck u n t i l 
J a n u a r y 2, 1987. 

ORDER 

STANLEY E. WRIGHT, Claimant 
Michael B. Dye, Claimant's Attorney 
Phil Garrow, Claimant's Former Attorney 
Marcus K. Ward, Defense Attorney 

WCB 87-03493, 87-03494 & 87-07758 
October 10, 1989 • 
Order on Review 

FINDINGS OF FACT 

C l a i m a n t ' s neck and back c o n d i t i o n came on g r a d u a l l y d u r i n g 
t h e y e a r s o f h i s employment w i t h t h e e m p l o y e r . 
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FINDINGS -OF ULTIMATE FACT 

^ The i n c i d e n t o f O c t o b e r 2, 1986 ca u s e d p a i n , b u t d i d n o t 
cause d i s a b i l i t y o r r e q u i r e m e d i c a l s e r v i c e s . 

C l a i m a n t ' s work a c t i v i t y f o r t h e e m p l o y e r was t h e m a j o r s 

c o n t r i b u t i n g c a use o f h i s . d e g e n e r a t i v e neck and back c o n d i t i o n s , w h i c h 
r e s u l t e d i n a need f o r t r e a t m e n t . 

C l a i m a n t became d i s a b l e d due t o t h e d e g e n e r a t i v e neck and 
back c o n d i t i o n s on J a n u a r y 2, 1987. 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e c o n d i t i o n r e q u i r i n g m e d i c a l 
s e r v i c e s on J a n u a r y 2, 1987 was an o c c u p a t i o n a l d i s e a s e r a t h e r t h a n an 
i n j u r y . We a g r e e . The c o n d i t i o n f o r w h i c h c l a i m a n t was t r e a t e d i n 
1987 was a d e g e n e r a t i v e c o n d i t i o n , w h i c h was t h e r e s u l t o f many y e a r s 
o f o c c u p a t i o n a l e x p o s u r e t o s t r e n u o u s b e n d i n g , s t o o p i n g , l i f t i n g and 
o v e r h e a d w o r k . I t d i d n o t d e v e l o p as a r e s u l t o f t h e O c t o b e r 2, 1986 
i n c i d e n t . I t was n e i t h e r sudden i n o n s e t n o r u n e x p e c t e d . T h e r e f o r e , 
i t was an o c c u p a t i o n a l d i s e a s e . James v. SAIF, 290 Or 343 ( 1 9 8 1 ) . 

L i k e t h e R e f e r e e , we r e l y on Dr. Newby's o p i n i o n t h a t 
c l a i m a n t ' s back and neck p a i n was caused by d e g e n e r a t i v e c h a n g e s , 
w h i c h were c a u s e d by c l a i m a n t ' s work a c t i v i t i e s . T h e r e b e i n g no 
c o n t r a r y m e d i c a l e v i d e n c e i n t h e r e c o r d , and Dr. Newby's b e i n g 
p e r s u a s i v e , we have c o n c l u d e d t h a t t h e m a j o r c o n t r i b u t i n g c a use o f 
c l a i m a n t ' s c o n d i t i o n i s work a c t i v i t i e s and t h e r e f o r e t h a t t h e 
o c c u p a t i o n a l d i s e a s e c l a i m i s c o m p e n s a b l e . 

The R e f e r e e h e l d t h a t c l a i m a n t ' s i n j u r y c l a i m f o r t h e 
O c t o b e r 2, 1986 i n c i d e n t was n o t compensable because i t was n o t 
" a n y t h i n g more t h a n a m i l d , t e m p o r a r y e x a c e r b a t i o n o f a p r o b l e m w h i c h 
had been o n g o i n g f o r a number o f y e a r s . " He- c o n c l u d e d . t h a t t h e i n j u r y 
d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n o r t o t h e w o r s e n i n g o f symptoms f o r w h i c h t h e 
c l a i m a n t r e c e i v e d m e d i c a l t r e a t m e n t . I n d e p e n d e n t c o n t r i b u t i o n t o a 
w o r s e n i n g o f an u n d e r l y i n g c o n d i t i o n i s n o t t h e t e s t f o r 
c o m p e n s a b i l i t y o f an i n j u r y . I t i s s u f f i c i e n t t h a t an i n j u r y 
e x a c e r b a t e symptoms o f a p r e e x i s t i n g c o n d i t i o n . Grace v. SAIF, 76 Or 
App 511 ( 1 9 8 5 ) . N e v e r t h e l e s s , t h e i n j u r y d i d n o t r e s u l t i n a 
compens a b l e i n j u r y b ecause i t caused no d i s a b i l i t y o r need f o r 
t r e a t m e n t . ORS 656 . 005 ( 7 ) ( a ) . For t h a t r e a s o n , we a f f i r m on t h e 
i s s u e o f c o m p e n s a b i l i t y . 

R e s p o n s i b i l i t y 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o mpensable o c c u p a t i o n a l d i s e a s e t o SAIF, t h e i n s u r e r on t h e r i s k on 
and a f t e r O c t o b e r 2 1 , 1986. I t a p p e a r s t h a t t h e R e f e r e e a s s i g n e d 
r e s p o n s i b i l i t y t o SAIF because SAIF was on t h e r i s k on December 26, 
1986 when t h e c l a i m was f i l e d . The r e s u l t i s c o r r e c t , b u t t h e 
a n a l y s i s f a u l t y . 

R e s p o n s i b i l i t y r e s t , i n t h e f i r s t i n s t a n c e , w i t h t h e i n s u r e r 
on t h e r i s k a t t h e o n s e t o f d i s a b i l i t y i f work c o n d i t i o n s w i t h t h a t 
e m p l o y e r c o u l d have c o n t r i b u t e d t o t h e d i s a b i l i t y . I f a l a t e r 
employment i n d e p e n d e n t l y c o n t r i b u t e s t o a w o r s e n i n g o f t h e d i s e a s e , 
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r e s p o n s i b i l i t y s h i f t s t o t h e s u b s e q u e n t e m p l o y e r . B r a c k e v B a z a ' r , 
293 Or 239 ( 1 9 8 2 ) ; S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 4 6 1 , 
465 ( 1 9 8 8 ) . 

We have f o u n d t h a t c l a i m a n t became d i s a b l e d on J a n u a r y 2, 
1987 because t h e r e i s no e v i d e n c e t h a t c l a i m a n t was u n a b l e t o work due 
t o t h e comp e n s a b l e c o n d i t i o n u n t i l t h a t d a t e . A t t h a t t i m e , Dr. Newby 
i n d i c a t e d t h a t c l a i m a n t was u n a b l e t o work due t o t h e neck and back 
c o n d i t i o n . SAIF was on t h e r i s k on J a n u a r y 2, 1987, a n d - t h e r e was no 
w o r s e n i n g o f t h e d i s e a s e as t h e r e s u l t o f a l a t e r e m p l o y m e n t . 
A c c o r d i n g l y , SAIF i s r e s p o n s i b l e f o r t h e c o n d i t i o n . 

Temporary T o t a l D i s a b i l i t y C o m p e n s a t i o n 

The R e f e r e e d e n i e d c l a i m a n t t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f o r t h e p e r i o d f o l l o w i n g h i s r e f u s a l t o a c c e p t l i g h t work 
on A p r i l 16, 1987. We a f f i r m , b u t a g a i n on d i f f e r e n t g r o u n d s . 

The R e f e r e e c o n c l u d e d t h a t , f o l l o w i n g A p r i l 16, " c l a i m a n t 
had t h e c a p a c i t y t o e a r n e x a c t l y t h e same wage w h i c h he was e a r n i n g a t 
t h e t i m e he became d i s a b l e d . " For t h a t r e a s o n , he c o n c l u d e d t h a t 
under ORS 656.212 no t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n was due. I n 
t h e absence o f a f i n d i n g t h a t c l a i m a n t was i n f a c t m e d i c a l l y 
s t a t i o n a r y and a b l e t o p e r f o r m r e g u l a r work on A p r i l 16, we do n o t 
b e l i e v e t h a t an a b s t r a c t a b i l i t y t o e a r n what c o u l d have been e a r n e d 
p r e - i n j u r y s u p p o r t s an i n s u r e r ' s f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n p r i o r t o c l a i m c l o s u r e . 

N e v e r t h e l e s s , t h e i n s u r e r ' s c o n d u c t i n t h i s case was p r o p e r 
u n d e r OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) . The r u l e e n t i t l e s t h e i n s u r e r t o d e d u c t f r o m 
t e m p o r a r y d i s a b i l i t y o t h e r w i s e due, wages w h i c h c l a i m a n t w o u l d have 
e a r n e d p e r f o r m i n g l i g h t work i f t h e i n s u r e r n o t i f i e s t h e a t t e n d i n g 
p h y s i c i a n o f t h e s p e c i f i c d u t i e s i n v o l v e d and t h e p h y s i c a l 
r e q u i r e m e n t s o f them, t h e a t t e n d i n g p h y s i c i a n i n d i c a t e s t h a t t h e 
d u t i e s a r e w i t h i n c l a i m a n t ' s c a p a c i t i e s , and t h e e m p l o y e r has n o t i f i e d 
c l a i m a n t i n w r i t i n g o f t h e j o b o p p o r t u n i t y as r e q u i r e d by t h e r u l e . 
SAIF d i d a l l t h e s e t h i n g s . (Ex. 46A, 38.) The o f f e r c o n t e m p l a t e d 
t h a t c l a i m a n t w o u l d be p a i d h i s p r e - i n j u r y wage. The c l a i m a n t 
r e j e c t e d t h e o f f e r o f w o r k . T h e r e f o r e , SAIF was e n t i t l e d t o t r e a t 
c l a i m a n t as i f he were e a r n i n g t h e o f f e r e d wages. Eastman v. G e o r g i a 
P a c i f i c C o r p . , 79 Or App 610 ( 1 9 8 6 ) . Thus, t h e R e f e r e e d i d n o t e r r i n 
d e c l i n i n g t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e p e r i o d 
a f t e r A p r i l 17, 1987. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 2 1 , 1987, i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y o f r e c o r d , t h e f i r m 
o f M i c h a e l B. Dye, i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $750, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . A c l i e n t - p a i d f e e , n o t t o e x c e e d $360, 
p a y a b l e by SAIF t o i t s o u t s i d e c o u n s e l f o r t h e n o n c o m p l y i n g e m p l o y e r , 
i s a p p r o v e d . 
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JOHN W. CHURCH, Claimant WCB 86-18198 & 86-06319 
Myrick, Coulter, e t a l . , Claimant's Attorneys October 11, 1989 
Cowling & Heyse l l , Defense Attorneys Order on Review 
Brian Pocock, Defense Attorneys 

Reviewed by B o a r d Members Myers and G e r n e r . 

M i s s i o n I n s u r a n c e r e q u e s t s r e v i e w o f R e f e r e e Brown's 
o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
low back c o n d i t i o n ; ( 2 ) u p h e l d A e t n a 1 s . d e n i a l o f t h e same 
c o n d i t i o n . A d d i t i o n a l l y , M i s s i o n r e q u e s t s t h a t we remand t h e case 
t o t h e R e f e r e e f o r j o i n d e r o f a d d i t i o n a l p a r t i e s . On r e v i e w , t h e 
i s s u e s a r e t i m e l i n e s s , c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and remand. 
We a f f i r m t h e R e f e r e e and d e c l i n e t o remand t h e c a s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s . " 

FINDINGS OF ULTIMATE FACT 

The t r a u m a t i c i n c i d e n t i n December 1983, o c c u r i n g w h i l e 
c l a i m a n t was em p l o y e d a t M i s s i o n ' s i n s u r e d , c a u s e d t h e s p u r and 
c o m p r e s s i o n f r a c t u r e a t T12, and L l , r e s p e c t i v e l y . C l a i m a n t ' s 
s u b s e q u e n t work a c t i v i t i e s f o r A e t n a ' s i n s u r e d d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f t h e s e c o n d i t i o n s . 

C l a i m a n t ' s work a c t i v i t i e s , w h i l e a t M i s s i o n ' s i n s u r e d , 
were t h e m a j o r c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s L5-S1 
d e g e n e r a t i v e d i s c c o n d i t i o n . C l a i m a n t ' s s u b s e q u e n t work a c t i v i t i e s 
f o r A e t n a ' s i n s u r e d d i d n o t cause o r w o r s e n t h i s d e g e n e r a t i v e 
c o n d i t i o n . 

The r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y , o r 
i n s u f f i c i e n t l y d e v e l o p e d . 

CONCLUSIONS OF LAW. 

We a d o p t t h e c o n c l u s i o n s o f l a w as s e t o u t i n t h e 
" O p i n i o n " s e c t i o n o f t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

M i s s i o n c o n t e n d s t h a t t h i s m a t t e r s h o u l d be remanded 
f i r s t on t h e b a s i s t h a t a l l p a r t i e s were n o t j o i n e d and s e c o n d , 
t h a t t h e R e f e r e e i n d i c a t e d he w o u l d n o t d e c i d e t h e r e s p o n s i b l i t y 
i s s u e . 

I n r e g a r d t o remand on t h e b a s i s t h a t f u r t h e r p a r t i e s 
need t o be j o i n e d , we a r e n o t p e r s u a d e d by M i s s i o n ' s a r g u m e n t f o r 
t h e f o l l o w i n g r e a s o n s . 

A f f i d a v i t s f r o m t h e C o m p l i a n c e D i v i s i o n i n d i c a t e t h a t 
M i s s i o n ' s i n s u r e d was i n s u r e d s u b s e q u e n t l y by o t h e r i n s u r a n c e 
c o m p a n i e s . D e s p i t e t h i s f a c t , M i s s i o n d i d n o t move t o j o i n t h e 
o t h e r c ompanies p r i o r t o t h e h e a r i n g . M i s s i o n w o u l d a p p a r e n t l y 
have us remand f o r a j o i n d e r o f t h e s e c o m p a n i e s i n o r d e r t o s h i f t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n on t h e b a s i s t h a t h i s work 
w h i l e t h e s e i n s u r e r s were a t r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
c o n d i t i o n . T h i s r e s u l t , h owever, was r e j e c t e d by t h e Supreme C o u r t 
i n R u n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) . A c c o r d i n g l y , we d e c l i n e t o 
remand t h e case on t h i s b a s i s . See James L. Lance, 39 Van N a t t a 
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1033, 1153 ( 1 9 8 7 ) , A f f d mem P e t e r K i e w i t & Sons v. R. A. Gray Co., 
92 Or App 591 (19887^ 

I n r e g a r d t o M i s s i o n ' s second b a s i s f o r remand, we a g r e e 
t h a t t h e R e f e r e e s u g g e s t e d a t t h e h e a r i n g t h a t he w o u l d n o t d e c i d e 
r e s p o n s i b i l i t y . Y e t , t h e i n s u r e r s ' d e n i a l s p l a c e d r e s p o n s i b i l i t y 
s q u a r e l y a t i s s u e . M o r e o v e r , t h e manner i n w h i c h t h e R e f e r e e 
d e c i d e d c o m p e n s a b i l i t y n e c e s s a r i l y d e c i d e d t h e r e s p o n s i b i l i t y i s s u e 
as w e l l . Under t h e s e c i r c u m s t a n c e s , we a r e n o t p e r s u a d e d t h a t t h i s 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f c i e n t l y d e v e l o p e d . " See ORS 6 5 6 . 2 9 5 ( 5 ) . C o n s e q u e n t l y , 
M i s s i o n ' s m o t i o n f o r remand i s d e n i e d . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
B o a r d r e v i e w . Such a f e e i s d e f i n e d as an " assessed f e e . " See OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d 
t o d a t e , an a s s e s s e d f e e s h a l l n o t be a w a r d e d . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2 1 , 1987, i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $313, i s a p p r o v e d , p a y a b l e by 
M i s s i o n I n s u r a n c e t o i t s c o u n s e l . A c l i e n t - p a i d f e e , p a y a b l e f r o m 
A e t n a t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed $295. 

MICHAEL A. GRIGGS, Claimant WCB 88-04104, 88-03394 & 88-03395 
R o l l , et a l . , Claimant's Attorneys October 11, 1989 
Roberts, et a l . , Defense Attorneys Second Order Denying Reconsideration 
Roy M i l l e r (SAIF), Defense Attorney 
Nelson, et a l . , Defense Attorneys 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n s e e k s w i t h d r a w a l 
ana r e c o n s i d e r a t i o n o f o u r J u l y 19, 1989 O r d e r on Review t h a t 
a f f i r m e d a R e f e r e e ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i t i o n . 
S p e c i f i c a l l y , L i b e r t y N o r t h w e s t r e p e a t s an e a r l i e r r e q u e s t t h a t we 
t a k e a d m i n i s t r a t i v e n o t i c e o f " a d m i s s i o n s by c l a i m a n t b e f o r e a 
R e f e r e e " i n a s u b s e q u e n t h e a r i n g o r , a l t e r n a t i v e l y , t h a t we remand 
t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e n o t 
o b t a i n a b l e a t t h e p r e v i o u s h e a r i n g . L i b e r t y N o r t h w e s t ' s p r i o r 
r e q u e s t was d e n i e d by an e v e n l y d i v i d e d B o a r d on A u g u s t 14, 1989. 

On A u g u s t 16, 1989, L i b e r t y N o r t h w e s t f i l e d i t s p e t i t i o n 
f o r j u d i c i a l r e v i e w o f o u r J u l y 19, 1989 o r d e r w i t h t h e C o u r t o f 
A p p e a l s . See ORS 6 5 6 . 2 9 8 ( 3 ) . Thus, j u r i s d i c t i o n t o c o n s i d e r t h i s 
m a t t e r v e s t e d w i t h t h e C o u r t o f A p p e a l s upon t h e f i l i n g o f L i b e r t y 
N o r t h w e s t ' s a p p e a l . See P edro G. A l c a l a , 39 Van N a t t a 1161 ( 1 9 8 7 ) . 

I t i s p o s s i b l e t o w i t h d r a w and r e c o n s i d e r an o r d e r a f t e r t h e 
f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w w i t h t h e C o u r t o f A p p e a l s . 
ORS 1 8 3 . 4 8 2 ( 6 ) ; Dan W. H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) . 
However, we e x e r c i s e t h i s a u t h o r i t y r a r e l y . R o n a l d D. C h a f f e e , 
39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e a p p r o p r i a t e 
f o r u m t o c o n s i d e r t h e i s s u e s r a i s e d i n t h i s d i s p u t e i s t h e C o u r t o f 
A p p e a l s . C o n s e q u e n t l y , we d e c l i n e t o w i t h d r a w o u r J u l y 19, 1989 O r d e r 
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on Review. The i s s u a n c e o f t h i s o r d e r n e i t h e r " s t a y s " o u r p r i o r o r d e r 
n o r e x t e n d s t h e t i m e f o r s e e k i n g r e v i e w . I n t e r n a t i o n a l Paper Company 
v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656 
( 1 9 8 5 ) , ^ r e v den 300 Or 605 ( 1 9 8 6 ) . 

I T I S SO ORDERED. 

GARY G. LEGLER, Applicant • WCB CV-89001 
Thomas J. Dzieman, A s s i s t a n t Attorney General October 11, 1989 
Thomas E. Ewing, A s s i s t a n t Attorney General Order Denying Reconsideration 

(Crime V i c t i m Act) 
A p p l i c a n t and t h e D e p a r t m e n t o f J u s t i c e Crime V i c t i m s ' 

C o m p e n s a t i o n Fund ("Fund") have r e q u e s t e d r e c o n s i d e r a t i o n o f t h e 
s p e c i a l h e a r i n g s o f f i c e r ' s p r o p o s e d o r d e r i s s u e d September 13, 
1989, as r e c o n s i d e r e d September 27, 1989. The Fund c o n t e n d s t h a t 
a p p l i c a n t was n o t t h e v i c t i m o f a compensable c r i m e b e c a u s e , 
p u r s u a n t t o t h e f i n d i n g s i n t h e p r o p o s e d o r d e r , he was engaged i n 
a " m u t u a l a s s a u l t . " 

The Fund's r e q u e s t does come w i t h i n 20 days o f t h e 
p r o p o s e d o r d e r as d i r e c t e d by t h a t o r d e r . However, t h e Fund d i d 
n o t r a i s e t h e l e g a l d e f e n s e o f " m u t u a l a s s a u l t " p r i o r t o o r a t 
h e a r i n g d e s p i t e t h e e x i s t e n c e o f f a c t s r e a s o n a b l y g i v i n g r i s e t o 
t h e i s s u e . C o n s e q u e n t l y , we d e c l i n e t o a d d r e s s t h e i s s u e f o r t h e 
f i r s t t i m e on r e c o n s i d e r a t i o n . 

A p p l i c a n t ' s r e q u e s t i n d i c a t e s a g e n e r a l d i s s a t i s f a c t i o n 
w i t h t h e p r o p o s e d o r d e r . We have p r e v i o u s l y r e c o n s i d e r e d t h e 
s p e c i a l h e a r i n g s o f f i c e r ' s p r o p o s e d o r d e r a t a p p l i c a n t ' s r e q u e s t . 
We d e c l i n e t o r e c o n s i d e r t h e o r d e r a second t i m e . 

I n any e v e n t , w i t h r e g a r d t o b o t h r e q u e s t s , had we 
r e c o n s i d e r e d t h e m a t t e r f u r t h e r , we w o u l d a d h e r e t o o u r p r i o r 
O r d e r on R e c o n s i d e r a t i o n w h i c h a f f i r m e d t h e p r o p o s e d o r d e r i n i t s 
e n t i r e t y . 

A c c o r d i n g l y , t h i s m a t t e r i s f i n a l - b y o p e r a t i o n o f l a w . 
ORS 147.155; OAR 4 3 8 - 8 2 - 0 5 0 ( 1 ) , ( 2 ) . T h e r e i s no f u r t h e r r i g h t o f 
a p p e a l . I d . 

I T I S SO ORDERED. 

JUDY M. MARTIN, Claimant WCB 87-08839 
Pozzi, Wilson, e t a l . , Claimant's Attorneys October 11, 1989 
S t o e l , Rives, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r t h a t 
d i s m i s s e d h e r r e q u e s t f o r h e a r i n g c o n c e r n i n g payment o f 
c h i r o p r a c t i c b i l l i n g s . No b r i e f s were f i l e d on r e v i e w . We a f f i r m . 

ISSUES 

1 . J u r i s d i c t i o n . 

,2. Payment o f c h i r o p r a c t i c b i l l i n g s . 

3. P e n a l t i e s and a t t o r n e y f e e s . 
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FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h e r low back on December 4, 
1980. Her c l a i m was i n i t i a l l y c l o s e d w i t h awards t o t a l l i n g 20 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

I n a p p r o x i m a t e l y November 1983, c l a i m a n t moved t o 
Oklahoma, where she i n i t i a l l y t r e a t e d w i t h Dr. F r e e d e . I n A p r i l 
1985, she began t r e a t i n g w i t h Dr. T o g h i , c h i r o p r a c t o r . Dr. T o g h i 
t r e a t e d c l a i m a n t 33 t i m e s between A p r i l 15, 1985 and November 13, 
1985 . 

•On November 19, 1985, t h e e m p l o y e r i s s u e d a d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t s r e n d e r e d a f t e r t h e d a t e o f t h e d e n i a l . 
C l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l . 

The e m p l o y e r r e c e i v e d i t s f i r s t b i l l i n g f r o m Dr. T o g h i 
on December 9, 1985 i n t h e amount o f $2,200. 

On J a n u a r y 14, 1986, t h e e m p l o y e r i s s u e d a second d e n i a l 
o f c h i r o p r a c t i c t r e a t m e n t . On J a n u a r y 16, 1986, t h e e m p l o y e r p a i d 
$1,280.28 t o Dr. T o g h i . 

C l a i m a n t d i s c o n t i n u e d t r e a t i n g w i t h Dr. T o g h i i n 
F e b r u a r y 1986, when she had u n r e l a t e d s u r g e r y . 

On A u g u s t 2 1 , 1987, t h e e m p l o y e r p a i d $155.18 t o Dr. 
T o g h i . 

By R e f e r e e ' s o r d e r d a t e d A u g u s t 25, 1986, t h e e m p l o y e r ' s 
two d e n i a l s were s e t a s i d e . The c l a i m was remanded t o t h e 
e m p l o y e r f o r payment o f b e n e f i t s . The e m p l o y e r r e q u e s t e d B o a r d 
r e v i e w o f t h e R e f e r e e ' s o r d e r . On r e v i e w , t h e Board a f f i r m e d . 

The e m p l o y e r p a i d an a d d i t i o n a l $31.04 t o Dr. T o g h i on 
O c t o b e r 27, 1987, i n r e s p o n s e t o a b i l l f o r $60. 

ULTIMATE FINDINGS OF FACT 

The e m p l o y e r p a i d b e n e f i t s as d i r e c t e d by p r i o r o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g a t 
t h e c o n c l u s i o n o f c l a i m a n t ' s case i n c h i e f on t h e b a s i s t h a t 
c l a i m a n t had f a i l e d t o p r o v e t h a t any o f Dr. T o g h i ' s f e e s were due 
and p a y a b l e . A l t e r n a t i v e l y , c i t i n g Haynes v. Weyerhaeuser Co., 
75 Or App 262 ( 1 9 8 5 ) , t h e R e f e r e e f o u n d t h a t t h e m a t t e r i n v o l v e d a 
m e d i c a l f e e d i s p u t e w i t h i n t h e e x c l u s i v e j u r i s d i c t i o n o f t h e 
D i r e c t o r o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t (now D i r e c t o r o f 
t h e D e p a r t m e n t o f I n s u r a n c e and F i n a n c e ) . 

The R e f e r e e a c c e p t e d t h e t e s t i m o n y o f t h e e m p l o y e r ' s c l a i m s 
r e p r e s e n t a t i v e , t h a t Dr.' T o g h i ' s b i l l s had been f u l l y p a i d a f t e r 
a d j u s t m e n t t o r e f l e c t t h e l i m i t a t i o n on payment o f m e d i c a l b i l l s 
r e f l e c t e d i n f o r m e r ORS 656.248. P r i o r t o amendment i n 1985, 
ORS 656.248 p r o v i d e d t h a t payment o f m e d i c a l f e e s s h a l l n o t exceed 
t h e 9 0 t h p e r c e n t i l e o f u s u a l and c u s t o m a r y f e e s as e s t a b l i s h e d by 
t h e D i r e c t o r . ( P u r s u a n t t o Or Law 1985, ch 107, e f f e c t i v e J a n u a r y 
1 , 1986, payment was r e d u c e d t o t h e 7 5 t h p e r c e n t i l e o f u s u a l and 
c u s t o m a r y f e e s . ) We a g r e e w i t h t h e R e f e r e e t h a t t h e e m p l o y e r p a i d 
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b e n e f i t s as r e q u i r e d by t h e p r i o r o r d e r , and we a d o p t t h e 
R e f e r e e ' s bench d e c i s i o n a t Tr* 23. 

^ C l a i m a n t c o n t e n d s , however, t h a t t h e e m p l o y e r ' s m e d i c a l 
p ayments were i n a d e q u a t e even a f t e r a l l o w i n g f o r r e d u c t i o n 
p u r s u a n t t o f o r m e r ORS 656.248. We a g r e e w i t h t h e R e f e r e e t h a t 
t h i s m a t t e r i n v o l v e s a d i s p u t e as t o t h e a p p r o p r i a t e amount o f 
payment o f Dr. T o g h i ' s f e e s f o r s e r v i c e s i n c o n n e c t i o n w i t h 
c l a i m a n t ' s a c c e p t e d c l a i m . C o n s e q u e n t l y , j u r i s d i c t i o n o v e r t h i s 
d i s p u t e r e s t s e x c l u s i v e l y w i t h t h e D i r e c t o r . ORS 6 5 6 . 7 0 4 ( 3 ) ; 
Haynes v. Weyerhaeuser Co., s u p r a . A c c o r d i n g l y , t h e R e f e r e e 
p r o p e r l y d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1987 i s a f f i r m e d . 

HERBERT K. TRACHSEL, Claimant WCB 87-03027 & 87-03026 
James K. Gardner, Claimant's Attorney October 11, 1989 
Beers, et a l . , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 

R eviewed by Board Members Myers and G e r n e r . 

EBI Companies r e q u e s t s r e v i e w o f R e f e r e e W i l b u r C. S m i t h ' s 
o r d e r t h a t : ( 1 ) f o u n d c l a i m a n t had good cause f o r f a i l i n g t o r e q u e s t 
a h e a r i n g w i t h i n 60 days o f i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s c u r r e n t back c o n d i t i o n ; ( 2 ) s e t a s i d e EBI's d e n i a l ; and ( 3 ) 
u p h e l d A l e x s i s R i s k Management's d e n i a l o f a "new i n j u r y " c l a i m f o r 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e good c a u s e , 
c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m a g a i n s t EBI on 
O c t o b e r 24, 1986. H i s w i f e t e l e p h o n e d someone a t EBI " r e g a r d i n g t h e 
c l a i m on s e v e r a l o c c a s i o n s and w r o t e EBI a l e t t e r u r g i n g them t o 
a c c e p t t h e c l a i m . EBI d e n i e d t h e c l a i m on November 24, 1986. 
C l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h . A l e x s i s on O c t o b e r 24, 1986 . 
He r e c e i v e d a t e m p o r a r y t o t a l d i s a b i l i t y c heck f r o m A l e x s i s a b o u t 
November 24, 1986. On November 28, 1986, c l a i m a n t ' s w i f e w r o t e EBI t o 
p r o t e s t t h e d e n i a l and t h r e a t e n e d t o c o n t a c t t h e W o r k e r s ' C o m p e n s a t i o n 
D e p a r t m e n t and an a t t o r n e y . 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on F e b r u a r y 25, 1987. 

ULTIMATE FINDING OF FACT 

C l a i m a n t d i d n o t have good cause f o r n o t f i l i n g a r e q u e s t 
f o r h e a r i n g w i t h i n 60 days o f t h e d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c u r r e n t back c o n d i t i o n i s 
an a g g r a v a t i o n o f h i s 1983 compensable i n j u r y w i t h E B I . We a g r e e . 
The m e d i c a l e v i d e n c e , i n p a r t i c u l a r t h e r e p o r t o f Dr. Grimm, i n d i c a t e s 
t h a t c l a i m a n t ' s c u r r e n t back c o n d i t i o n i s n o t a new i n j u r y . C l a i m a n t 
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t e s t i f i e d t h a t he s u f f e r e d o n g o i n g symptoms f r o m t h e 1983 i n j u r y and 
t h a t t h e A u g u s t , 1986 i n c i d e n t i n c r e a s e d e x i s t i n g symptoms. We f i n d 
t h a t t h e c l a i m i s one f o r a g g r a v a t i o n f o r w h i c h EBI w o u l d be 
r e s p o n s i b l e . 
Good cause f o r u n t i m e l y f i l i n g 

The R e f e r e e f o u n d t h a t c l a i m a n t had p r o v e n good cause f o r 
n o t f i l i n g a r e q u e s t f o r h e a r i n g , w i t h i n 60 days f r o m EBI's d e n i a l . 
He r e a s o n e d t h a t c l a i m a n t had good r e a s o n t o b e l i e v e t h a t h i s c l a i m 
had been a c c e p t e d by a n o t h e r i n s u r e r . We d i s a g r e e . 

C l a i m a n t has 60 days t o r e q u e s t a h e a r i n g on a d e n i a l , o r 
180 days i f good cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n t h e 60 days 
i s shown. ORS 6 5 6 . 3 1 9 ( 1 ) . The t e s t f o r d e t e r m i n i n g i f good cause 
e x i s t s has been e q u a t e d t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t a n c e , 
s u r p r i s e o r e x c u s a b l e n e g l e c t " r e c o g n i z e d u n d e r f o r m e r ORS 18.160 and 
p r e s e n t ORCP 7 l B ( l ) . A n d e r s o n v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517., r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v . EBI Companies, 289 
Or 455 ( 1 9 8 0 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g good c a u s e . 
C o g s w e l l v. SAIF, 74 Or App 234 ( 1 9 8 5 ) . 

EBI d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on November 24, 
1986. C l a i m a n t d i d n o t f i l e a r e q u e s t f o r h e a r i n g u n t i l F e b r u a r y 25, 
1987. C l a i m a n t t e s t i f i e d t h a t he was t a k i n g s e v e r a l d r u g s f o r p a i n 
d u r i n g t h i s p e r i o d and d i d n o t r e c a l l e v e n t s , , even as t o r e c e i v i n g t h e 
d e n i a l l e t t e r . 

C l a i m a n t ' s w i f e w r o t e EBI t o e n c o u r a g e c l a i m a c c e p t a n c e i n 
O c t o b e r , 1986, and w r o t e a g a i n a f t e r r e c e i v i n g t h e d e n i a l l e t t e r . I n 
t h i s l e t t e r , she i n d i c a t e d she w o u l d b r i n g t h e m a t t e r t o t h e a t t e n t i o n 
o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t and p o s s i b l y an a t t o r n e y . 
C l a i m a n t ' s w i f e a l s o r e q u e s t e d an o f f e r o f s e t t l e m e n t i n t h a t l e t t e r 
i n e xchange f o r n o t p u r s u i n g l e g a l a c t i o n . F u r t h e r , she t e s t i f i e d 
t h a t j u s t a f t e r r e c e i v i n g EBI's d e n i a l l e t t e r , c l a i m a n t r e c e i v e d a 
check f o r t e m p o r a r y t o t a l d i s a b i l i t y f r o m A l e x s i s , w h i c h l e d them t o 
b e l i e v e A l e x s i s had a c c e p t e d t h e c l a i m . The R e f e r e e f o u n d t h a t u n d e r 
t h e s e f a c t s , c l a i m a n t had p r o v e n e x c u s a b l e n e g l e c t . 

We c o n c l u d e t h a t c l a i m a n t has n o t met h i s b u r d e n . C l a i m a n t 
a r g u e s t h a t h i s b e l i e f t h a t A l e x s i s had a c c e p t e d t h e c l a i m by p a y i n g 
t e m p o r a r y t o t a l d i s a b i l i t y c o n s t i t u t e s e x c u s a b l e n e g l e c t . However, 
h i s w i f e w r o t e EBI t h r e a t e n i n g l e g a l a c t i o n and demanding s e t t l e m e n t 
a f t e r r e c e i v i n g A l e x s i s ' c h e c k . The e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t and h i s w i f e were aware o f t h e l e g a l s i t u a t i o n and t h e i r 
r i g h t s . C l a i m a n t ' s w i f e was a d v i s e d , t o f i l e more t h a n one c l a i m and 
t o f i l e a r e q u e s t f o r h e a r i n g . The a c t i o n s o f c l a i m a n t ' s w i f e , a f t e r 
r e c e i v i n g EBI's d e n i a l , a r e i n c o n s i s t e n t w i t h c l a i m a n t ' s a r g u m e n t on 
r e v i e w . Such a c t i o n s do n o t p e r s u a d e us t h a t c l a i m a n t b e l i e v e d 
A l e x s i s had a c c e p t e d h i s c l a i m . See Summey v. Au t o Body S p e c i a l i s t s , 
93 Or App 544 ( 1 9 8 8 ) . We f i n d c l a i m a n t d i d n o t have good cause f o r 
f a i l i n g t o f i l e h i s r e q u e s t f o r h e a r i n g w i t h i n 60 days o f t h e m a i l i n g 
o f t h e d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 27, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n w h i c h s e t a s i d e EBI 
Companies' d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e v e r s e d . 
C l a i m a n t ' s r e q u e s t f o r h e a r i n g f r o m EBI's d e n i a l i s d i s m i s s e d as 
u n t i m e l y . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e f r o m A l e x s i s t o i t s c o u n s e l , n o t t o exceed 
$1,578, i s a p p r o v e d . 
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JOEL D. TURPIN, Claimant 
Mai agon & Moore, Claimant's Attorneys 
SAIf Corp Legal, Defense Attorney 
Gary Jones, Defense Attorney 
E. Jay Perry, Defense Attorney 
W i l l i a m B l i t z , Defense Attorney 

Reviewed by Boar d Members H o w e l l and Speer. 

The SAIF C o r p o r a t i o n , on b e h a l f o f i t s i n s u r e d , Super 
T r u c k s , r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r t h a t : ( 1 ) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r b i l a t e r a l 
c a r p a l t u n n e l syndrome; ( 2 ) u p h e l d i t s d e n i a l , ' on b e h a l f o f S a l t 
S p r i n g s L o g g i n g , o f t h e same c o n d i t i o n ; ( 3 ) u p h e l d L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f an a g g r a v a t i o n c l a i m 
f o r t h e same c o n d i t i o n ; and ( 4 ) a s s e s s e d SAIF a c a r r i e r - p a i d 
a t t o r n e y f e e t o be p a i d t o c l a i m a n t ' s c o u n s e l . The i s s u e s on 
r e v i e w a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We a f f i r m and m o d i f y . 

The Board a d o p t s t h e o r d e r of. t h e R e f e r e e w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s work 
a c t i v i t i e s f o r Super T r u c k s i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s u n d e r l y i n g b i l a t e r a l c a r p a l t u n n e l syndrome. 
H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . We 
f u r t h e r a g r e e t h a t c l a i m a n t ' s s u b s e q u e n t work a c t i v i t i e s w i t h S a l t 
S p r i n g s L o g g i n g d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
h i s u n d e r l y i n g c o n d i t i o n . T h e r e f o r e , SAIF, as i n s u r e r f o r Super 
T r u c k s , i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t b i l a t e r a l c a r p a l 
t u n n e l syndrome. 

We m o d i f y t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
a s s e s s e d SAIF a c a r r i e r - p a i d f e e . 

SAIF and L i b e r t y N o r t h w e s t a r g u e t h a t c l a i m a n t ' s 
a t t o r n e y was n o t e n t i t l e d t o an a t t o r n e y f e e f o r p a r t i c i p a t i n g a t 
h e a r i n g . We d i s a g r e e . A l l o f t h e i n s u r e r s a g r e e d by t h e t i m e o f 
h e a r i n g t h a t r e s p o n s i b i l i t y was t h e o n l y c o n t e s t e d i s s u e . Y e t , no 
".307" o r d e r i s s u e d b e f o r e h e a r i n g because c o m p e n s a b i l i t y had been 
d e n i e d by L i b e r t y N o r t h w e s t . T h e r e f o r e , c l a i m a n t ' s e n t i t l e m e n t t o 
r e c e i v e c o m p e n s a t i o n r e m a i n e d a t r i s k . See Dale L. T i c h e n o r , 40 
Van N a t t a 866, on r e c o n 41 Van N a t t a 179 ( 1 9 8 9 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . We 
f u r t h e r f i n d t h a t L i b e r t y N o r t h w e s t , t h e n o n r e s p o n s i b l e i n s u r e r 
who p r e v e n t e d t h e i s s u a n c e o f a ". 307", o r d e r . i s r e s p o n s i b l e f o r 
c l a i m a n t ' s a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . R o n a l d L. 
Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) . The R e f e r e e ' s o r d e r s h a l l 
be m o d i f i e d a c c o r d i n g l y . 

F i n a l l y , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
r e a s o n a b l e f e e when a c a r r i e r i n i t i a t e s B oard r e v i e w and t h e B o a r d 
d e t e r m i n e s t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d 
n o t be d i s a l l o w e d o r r e d u c e d . " ORS 6 5 6 . 3 8 2 ( 2 ) . 

H e r e , SAIF r e q u e s t e d Board r e v i e w and s o u g h t t o s h i f t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m t o L i b e r t y N o r t h w e s t . As 
p r e v i o u s l y d i s c u s s e d , no o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t 
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t o ORS 656.307 had i s s u e d . C o n s e q u e n t l y , c l a i m a n t ' s e n t i t l e m e n t 
t o r e c e i v e c o m p e n s a t i o n r e m a i n e d a t r i s k . See Thomas W. 
W i l l i a m s o n , 39 Van N a t t a 1147 ( 1 9 8 7 ) . C l a i m a n t ' s c o u n s e l 
p a r t i c i p a t e d on Boar d r e v i e w and c o n t e n d e d t h a t t h e R e f e r e e ' s 
r e s p o n s i b i l i t y d e c i s i o n s h o u l d be a f f i r m e d . Under t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
a f e e f o r s e r v i c e s on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by 
SAIF, t h e i n s u r e r w h o . i n v i t e d B o a r d r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3, 1987, i s 
m o d i f i e d . The a t t o r n e y f e e awarded by t h e R e f e r e e s h a l l be p a i d 
by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , r a t h e r t h a n t h e SAIF 
C o r p o r a t i o n . A c l i e n t - p a i d f e e , p a y a b l e by L i b e r t y N o r t h w e s t t o 
i t s c o u n s e l , n o t t o exceed $722, i s a p p r o v e d . A c l i e n t - p a i d f e e , 
p a y a b l e by SAIF t o i t s o u t s i d e c o u n s e l , n o t t o exceed $1,220, i s 
a p p r o v e d . For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e i s s u e o f 
r e s p o n s i b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an a s s e s s e d f e e o f 
$300, t o be p a i d by SAIF on b e h a l f o f Super T r u c k s . The r e m a i n d e r 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ELMIRA K. SATCHER, Claimant WCB 87-03768 
Pa t r i c k Mackin, Claimant's Attorney October 11, 1989 
Kevin Mannix & Associates, Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r w h i c h : ( 1 ) Assessed a p e n a l t y f o r l a t e payment o f 
b e n e f i t s p u r s u a n t t o an e a r l i e r O p i n i o n and O r d e r ; ( 2 ) s e t a s i d e a 
d e n i a l o f a c u p u n c t u r e t r e a t m e n t ; and ( 3 ) Assessed a p e n a l t y f o r an 
u n r e a s o n a b l e d e n i a l o f t h e a c u p u n c t u r e t r e a t m e n t s . We a f f i r m . 

ISSUES 

The f i r s t i s s u e i s w h e t h e r t h e i n s u r e r i s o b l i g a t e d t o 
pay f o r m e d i c a l b e n e f i t s on a c l a i m i n w h i c h t h e c o m p e n s a b i l i t y i s 
s t i l l n o t f i n a l l y d e c i d e d . 

The second i s s u e i s w h e t h e r c l a i m a n t has p r o v e n by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t a c u p u n c t u r e t r e a t m e n t s a r e 
r e a s o n a b l e and n e c e s s a r y t r e a t m e n t s f o r her p r e s e n t l y c o m p e n s a b l e 
c o n d i t i o n . 

The f i n a l i s s u e i s w h e t h e r t h e .i n s u r e r , ' s d e n i a l o f 
a c u p u n c t u r e t r e a t m e n t s was u n r e a s o n a b l e . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m a l l e g i n g an i n d u s t r i a l i n j u r y i n 
F e b r u a r y 1985. The i n s u r e r d e n i e d t h e c l a i m . R e f e r e e Tuhy i s s u e d 
an O p i n i o n and O r d e r on F e b r u a r y 1 1 , 1986 s e t t i n g a s i d e t h e 
c o m p e n s a b i l i t y d e n i a l . The Board a f f i r m e d R e f e r e e Tuhy's o r d e r on 
September 4, 1986. The i n s u r e r r e q u e s t e d j u d i c i a l r e v i e w . (The 
C o u r t o f A p p e a l s u p h e l d t h e Board's o r d e r on t h e c o m p e n s a b i l i t y 
i s s u e a f t e r t h e h e a r i n g i n t h i s m a t t e r ; t h a t a c t i o n does n o t 
a f f e c t t h e i s s u e p r e s e n t e d h e r e i n . ) 

The i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f c h i r o p r a c t i c 
t r e a t m e n t s on September 3, 1986. R e f e r e e L i p t o n s e t a s i d e t h e 
c h i r o p r a c t i c d e n i a l by O p i n i o n and Orde r o f J a n u a r y 5, 1987. 
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A l t h o u g h t h e i n s u r e r p a i d some o f t h e c h i r o p r a t i c b i l l s , i t d i d 
n o t do so w i t h i n 60 days o f R e f e r e e L i p t o n ' s O p i n i o n and O r d e r . 
R e f e r e e L i p t o n ' s o r d e r became f i n a l by o p e r a t i o n o f l a w . 

^ The c h i r o p r a c t o r r e f e r r e d c l a i m a n t t o an a c u p u n c t u r i s t , 
who began t r e a t i n g c l a i m a n t on A u g u s t 28, 1986. The c h i r o p r a c t o r 
r e p o r t e d t o c l a i m a n t ' s a t t o r n e y on November 19, 1986 t h a t she had 
r e f e r r e d c l a i m a n t t o an a c u p u n c t u r i s t . The a c u p u n c t u r e was 
h e l p i n g c l a i m a n t t o i m p r o v e . C l a i m a n t ' s a t t o r n e y i n t r o d u c e d t h e 
November 19, 1986 r e p o r t i n t o t h e r e c o r d b e f o r e R e f e r e e L i p t o n by 
l e t t e r d a t e d November 20,' 1986. 

The i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f a c u p u n c t u r e 
t r e a t m e n t on A p r i l 3, 1987. The b a s i s o f t h e d e n i a l was t h a t 
t h e r e was a p r e p o n d e r a n c e o f m e d i c a l i n f o r m a t i o n t h a t t h e 
a c u p u n c t u r e t r e a t m e n t was n o t n e c e s s a r y . T h e r e i s no such m e d i c a l 
e v i d e n c e i n t h e r e c o r d s u p p o r t i n g t h a t p o s i t i o n . 

The a c u p u n c t u r e t r e a t m e n t s have h e l p e d t o d e c r e a s e 
c l a i m a n t ' s p a i n from, h i s compensable i n j u r y . They a r e r e a s o n a b l e 
and n e c e s s a r y t r e a t m e n t s . 

CONCLUSIONS 

The R e f e r e e r e a s o n e d t h a t because R e f e r e e L i p t o n ' s o r d e r 
f i n d i n g t h e c h i r o p r a c t i c t r e a t m e n t s compensable became f i n a l as a 
m a t t e r o f l a w , t h e i n s u r e r was o b l i g a t e d t o b e g i n m a k i n g t h o s e 
payments w i t h i n 60 days o f t h a t o r d e r . 

We a g r e e . A l t h o u g h m e d i c a l s e r v i c e s were n o t r e q u i r e d 
t o be p a i d p e n d i n g a p p e a l o f R e f e r e e Tuhy's o r d e r (ORS 
6 5 6 . 3 1 3 ( 4 ) ) , when t h e i n s u r e r a l l o w e d R e f e r e e L i p t o n ' s o r d e r 
d i r e c t i n g payment o f s p e c i f i c s e r v i c e s t o become f i n a l , t h e d u t y 
t o pay was a b s o l u t e . See G e o r g i a P a c i f i c v. Pi w o w a r , 305 Or 494 
(1 9 8 8 ) ( h o l d i n g t h a t a d e n i a l does n o t suspend t h e d u t y t o pay 
p u r s u a n t t o o r d e r ) . 

On r e v i e w , t h e i n s u r e r a r g u e s f o r t h e f i r s t t i m e t h a t i t 
i s n o t o b l i g a t e d t o r e i m b u r s e t h e a c u p u n c t u r i s t because she f a i l e d 
t o j u s t i f y t h e t r e a t m e n t s as r e q u i r e d by OAR 436-10-040 (4 ) ( a ) . We 
d e c l i n e t o c o n s i d e r t h a t a r g u m e n t . The i n s u r e r based i t s d e n i a l 
n o t on t h e r e g u l a t i o n , b u t on t h e r e a s o n a b l e n e s s and n e c e s s i t y o f 
t h e a c u p u n c t u r e t r e a t m e n t . I t t o o k t h e same p o s i t i o n a t h e a r i n g . 
I t o n l y r a i s e s t h e r e g u l a t i o n as a j u s t i f i c a t i o n as an 
a f t e r t h o u g h t . Because t h e a c u p u n c t u r i s t ' s c o m p l i a n c e o r 
n o n - c o m p l i a n c e w i t h t h a t r e g u l a t i o n c o u l d r e q u i r e a d d i t i o n a l and 
d i f f e r e n t e v i d e n c e t h a n t h a t r e q u i r e d t o p r o v e t h e r e a s o n a b l e n e s s 
and n e c e s s i t y o f t h e a c u p u n c t u r e t r e a t m e n t , we d e c l i n e t o c o n s i d e r 
t h e i n s u r e r ' s a r g u m e n t t h a t i t had no o b l i g a t i o n t o r e i m b u r s e t h e 
a c u p u n c t u r i s t due t o n o n - c o m p l i a n c e w i t h t h e r e g u l a t i o n . 

On t h e m e r i t s o f t h e r e a s o n a b l e n e s s and n e c e s s i t y o f t h e 
a c u p u n c t u r e t r e a t m e n t s and t h e r e a s o n a b l e n e s s o f t h e a c u p u n c t u r e 
d e n i a l , we a d o p t t h e R e f e r e e ' s c o n c l u s i o n s c o n t a i n e d under t h e 
h e a d i n g "The p a r t i a l d e n i a l and u n r e a s o n a b l e n e s s c l a i m s . " 

ORDER 

The R e f e r e e ' s . o r d e r d a t e d September 14, 1987 i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s 
f e e o f $900 f o r p r e v a i l i n g on t h e i s s u e o f t h e a c u p u n c t u r e d e n i a l , 
t o be p a i d by t h e i n s u r e r . A c l i e n t p a i d f e e , n o t t o ex c e e d 
$408.50, i s a p p r o v e d . 
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ROBERT E. WEBER, Claimant WCB 87-00888 
Wil l i a m Hoelscher, Claimant's Attorney October 11, 1989 
G a r r e t t , et a l . , Defense Attorneys Order on Review 

Reviewed by Boar d Members Gerne.r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
I r v i n g ' s o r d e r t h a t : ' ( 1 ) awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$300 f o r h i s e f f o r t s i n i n d u c i n g t h e s e l f - i n s u r e d e m p l o y e r t o 
r e s c i n d i t s d e n i a l o f . h i s a g g r a v a t i o n c l a i m ; ( 2 ) r e j e c t e d h i s 
r e q u e s t f o r a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e 
d e n i a l o f h i s a g g r a v a t i o n c l a i m ; ( 3 ) r e j e c t e d h i s c o n t e n t i o n t h a t 
h i s a g g r a v a t i o n c l a i m was p r e m a t u r e l y c l o s e d ; and ( 4 ) f a i l e d t o 
award h i s a t t o r n e y a f e e o u t o f an award o f a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t a l s o c o n t e n d s t h a t t h e R e f e r e e 
e r r e d i n r e f u s i n g t o a d m i t E x h i b i t 25. The e m p l o y e r 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
t h a t : ( 1 ) awarded c l a i m a n t a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n ; and ( 2 ) f a i l e d t o a u t h o r i z e an o f f s e t o f o v e r p a i d 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . 

ISSUES 

1 . The a d m i s s i b i l i t y o f E x h i b i t 25. 

2. A t t o r n e y f e e f o r i n d u c i n g t h e e m p l o y e r t o s e t a s i d e 
i t s a g g r a v a t i o n d e n i a l . 

3. P e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

4. P r e m a t u r e c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

5. C l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n on h i s a g g r a v a t i o n c l a i m . 

6. A t t o r n e y f e e o u t o f t h e i n c r e a s e i n c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . 

7. O f f s e t o f o v e r p a i d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d t h e m i d d l e and l o w e r p o r t i o n s o f h i s 
back on June 26, 1985 i n t h e c o u r s e o f h i s employment as a 
f i r e f i g h t e r w i t h t h e C i t y o f Salem, a s e l f - i n s u r e d e m p l o y e r , when 
t h e t r u c k on w h i c h he was r i d i n g c o l l i d e d w i t h an a u t o m o b i l e . The 
e m p l o y e r a c c e p t e d c l a i m a n t ' s c l a i m f o r t h e i n j u r y and t h e c l a i m 
was c l o s e d by D e t e r m i n a t i o n O r d e r i n May 1986 w i t h an award o f 10 
p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . T h i s award was 
i n c r e a s e d t o 25 p e r c e n t by s t i p u l a t i o n a p p r o v e d on September 9, 
1986. 

On September 12, 1986, c l a i m a n t r e t u r n e d t o work f o r t h e 
C i t y o f Salem as an A d m i n i s t r a t i v e A s s i s t a n t i n t h e P a r k s and 
R e c r e a t i o n D e p a r t m e n t . T h i s j o b r e q u i r e d c l a i m a n t t o spend a 
c o n s i d e r a b l e amount o f t i m e o p e r a t i n g a c o m p u t e r t e r m i n a l . W i t h i n 
a week, c l a i m a n t e x p e r i e n c e d an i n c r e a s e i n mid back p a i n . He 
s o u g h t t r e a t m e n t f r o m a c h i r o p r a c t o r , Dr. Waldman, on 
September 18, 1986. C l a i m a n t ' s back p a i n c o n t i n u e d t o i n c r e a s e 
and he l e f t work on September 30, 1986. 

-1739-



I n a r e p o r t d a t e d November 10, 1986, Dr. Waldman o p i n e d 
t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y i n September 1986 w h i c h 
was u n r e l a t e d t o h i s compensable' June 1985 i n j u r y . I n a r e p o r t 
d a t e d one week l a t e r , t h e O r t h o p a e d i c C o n s u l t a n t s o p i n e d t h a t 
c l a i m a n t ' s back p a i n i n September 1986 was r e l a t e d t o h i s p r e v i o u s 
i n d u s t r i a l i n j u r y , b u t t h a t i t d i d n o t r e p r e s e n t a m a t e r i a l 
w o r s e n i n g o f t h a t i n j u r y . On November 20, 1986, t h e e m p l o y e r ' s 
a d j u s t i n g agency i s s u e d a d e n i a l o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s September 1986 mid back e p i s o d e . C l a i m a n t r e t a i n e d h i s 
a t t o r n e y on December 4, 1986 and t h e a t t o r n e y f i l e d a r e q u e s t f o r 
h e a r i n g on t h e e m p l o y e r ' s d e n i a l on J a n u a r y 16, 1987. 

C l a i m a n t was examined by a p a n e l o f t h e I n d e p e n d e n t 
C h i r o p r a c t i c C o n s u l t a n t s on J a n u a r y 20, 1987. They o p i n e d t h a t 
c l a i m a n t ' s September 1986 mid back e p i s o d e r e p r e s e n t e d an 
a g g r a v a t i o n o f h i s June 1985 i n d u s t r i a l i n j u r y , b u t t h a t c l a i m a n t 
had r e c o v e r e d f r o m t h e a g g r a v a t i o n and was m e d i c a l l y s t a t i o n a r y . 
By l e t t e r d a t e d March 6, 1987, t h e e m p l o y e r ' s a d j u s t i n g agency 
n o t i f i e d c l a i m a n t t h a t i t was r e s c i n d i n g i t s November 1986 d e n i a l 
and t h a t t h e e m p l o y e r w o u l d a c c e p t t h e September 1986 m i d back 
e p i s o d e as an a g g r a v a t i o n o f h i s June 1985 i n d u s t r i a l i n j u r y . 

C l a i m a n t r e t u r n e d t o work on A p r i l 1 , 1987 as a y o u t h 
c o u n s e l o r f o r a new e m p l o y e r , t h e M i d - W i l l a m e t t e Jobs C o u n c i l . 
T h i s p o s i t i o n i n v o l v e d g e n e r a l o f f i c e d u t i e s and a c o n s i d e r a b l e 
amount o f d r i v i n g . C l a i m a n t e x p e r i e n c e d an i n c r e a s e i n mid back 
p a i n w i t h i n a few weeks o f b e g i n n i n g t h i s e m p l o y m e n t . By mid May, 
t h e p a i n had i n c r e a s e d t o t h e p o i n t t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d . He r e s i g n e d f r o m h i s j o b and resumed t r e a t m e n t w i t h 
Dr. Waldman. On A u g u s t 25, 1987, a D e t e r m i n a t i o n O r d e r i s s u e d 
c l o s i n g c l a i m a n t ' s September 1986 a g g r a v a t i o n c l a i m . The o r d e r 
awarded t e m p o r a r y p a r t i a l d i s a b i l i t y f o r t h e p e r i o d f r o m 
September 19, 1986 t h r o u g h J a n u a r y 20, 1987. I n a r e p o r t d a t e d 
O c t o b e r 9, 1987, Dr. Waldman s t a t e d t h a t c l a i m a n t c o n t i n u e d t o be 
t o t a l l y d i s a b l e d as a r e s u l t o f h i s mid back c o n d i t i o n . 

The h e a r i n g was h e l d on O c t o b e r 28, 1987. At t h e 
b e g i n n i n g o f t h e h e a r i n g , d e f e n s e c o u n s e l o b j e c t e d t o a number o f 
e x h i b i t s , i n c l u d i n g E x h i b i t 25. E x h i b i t 25 i s a l e t t e r f r o m C a r o l 
J o h n s o n , c l a i m a n t ' s s u p e r v i s o r a t t h e M i d - W i l l a m e t t e Jobs C o u n c i l , 
t o c l a i m a n t ' s a t t o r n e y . I n t h e l e t t e r , Mrs. Joh n s o n r e c i t e s h e r 
o b s e r v a t i o n s o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n d u r i n g h i s 
employment w i t h t h e C o u n c i l and s t a t e s t h a t c l a i m a n t l e f t work 
because o f i n c r e a s e d back p a i n . Mrs. Joh n s o n a l s o s t a t e d , 
a p p a r e n t l y i n r e s p o n s e t o an i n f o r m a l r e q u e s t by c l a i m a n t ' s 
a t t o r n e y , t h a t she w o u l d n o t be a b l e t o a t t e n d c l a i m a n t ' s w o r k e r s ' 
c o m p e n s a t i o n h e a r i n g . D efense c o u n s e l o b j e c t e d t o E x h i b i t 25 on 
h e a r s a y g r o u n d s . The R e f e r e e t o o k t h e o b j e c t i o n under a d v i s e m e n t 
and p r o c e e d e d w i t h t h e h e a r i n g . 

Dr. Waldman t e s t i f i e d a t t h e h e a r i n g . He o p i n e d t h a t 
c l a i m a n t ' s c o n d i t i o n had w o r s e n e d i n May 1987 and t h a t c l a i m a n t 
was s t i l l n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e h e a r i n g . He 
added, however, t h a t c l a i m a n t was n e a r i n g a m e d i c a l l y s t a t i o n a r y 
s t a t u s . The p a r t i e s a g r e e d t o l e a v e t h e r e c o r d open t o a l l o w t h e 
e m p l o y e r t o a r r a n g e f o r an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o f 
c l a i m a n t . T h i s e x a m i n a t i o n was c a r r i e d o u t on December 15, 1987 
by Dr. Thompson, an o r t h o p e d i c s u r g e o n . Dr. Thompson o p i n e d t h a t 
c l a i m a n t had been m e d i c a l l y s t a t i o n a r y when t h e I n d e p e n d e n t 
C h i r o p r a c t i c C o n s u l t a n t s examined him on J a n u a r y 20, 1987 and t h a t 
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c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f Thompson's 
e x a m i n a t i o n . He d i d n o t a d d r e s s t h e q u e s t i o n o f w h e t h e r 
c l a i m a n t ' s c o n d i t i o n had worsened i n May 1987. 

The R e f e r e e i s s u e d h er o r d e r on A p r i l 1 1 , 1988. She 
r u l e d t h a t E x h i b i t 25 w o u l d be e x c l u d e d "as b e i n g h e a r s a y and n o t 
w i t h i n t h e e x c e p t i o n f o r m e d i c a l , s u r g i c a l and h o s p i t a l r e c o r d s 
u n d e r ORS 6 5 6 . 3 1 0 ( 2 ) . " 

FINDINGS OF ULTIMATE FACT 

1 . E x h i b i t 25 i s n o t a " v o c a t i o n a l r e p o r t . " C l a i m a n t 
d i d n o t seek a subpoena t o compel t h e a t t e n d a n c e o f Mrs. Johnson 
a t t h e h e a r i n g and d i d n o t r e q u e s t t h a t she be a l l o w e d t o t e s t i f y 
by some o t h e r means. 

2. C l a i m a n t ' s a t t o r n e y had expended m i n i m a l e f f o r t s on 
c l a i m a n t ' s b e h a l f when t h e e m p l o y e r r e s c i n d e d i t s November 1986 
d e n i a l . 

3. The e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s September 1986 
a g g r a v a t i o n c l a i m was n o t u n r e a s o n a b l e . 

4. C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when t h e 
A u g u s t 1987 D e t e r m i n a t i o n O r d e r i s s u e d . 

5. The t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i s s u e i s 
moot. 

6. C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n e s t a b l i s h i n g 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when t h e Au g u s t 1987 
D e t e r m i n a t i o n O r d e r i s s u e d . 

7. The o f f s e t i s s u e i s moot. 

CONCLUSIONS OF LAW 

1. E v i d e n c e 

The R e f e r e e e x c l u d e d E x h i b i t 25 "as b e i n g h e a r s a y and 
n o t w i t h i n t h e e x c e p t i o n f o r m e d i c a l , s u r g i c a l and h o s p i t a l 
r e c o r d s under ORS 6 5 6 . 3 1 0 ( 2 ) . " C l a i m a n t c o n t e n d s t h a t E x h i b i t 25 
s h o u l d have been a d m i t t e d because h e a r s a y i s g e n e r a l l y a d m i s s i b l e 
i n W o r k e r s ' C o m p e n s a t i o n p r o c e e d i n g s and, i n any e v e n t , t h e 
e x h i b i t f a l l s w i t h i n t h e " v o c a t i o n a l r e p o r t " e x c e p t i o n o f f o r m e r 
OAR 438-07-010. We a d d r e s s t h e s e a r g u m e n t s i n r e v e r s e o r d e r . 

Former OAR 438-07-010 p r o v i d e s : 

" V o c a t i o n a l r e p o r t s and t e s t i m o n y a r e 
a d m i s s i b l e as e x p e r t o p i n i o n e v i d e n c e , 
s u b j e c t t o t h e r i g h t o f c r o s s - e x a m i n a t i o n , 
i f t h e r e f e r e e f i n d s t h e a u t h o r o r w i t n e s s 
t o be a d e q u a t e l y q u a l i f i e d by t r a i n i n g and 
e x p e r i e n c e i n t h e a r e a o f t h e e m p l o y a b i l i t y 
i n q u e s t i o n , o r i f t h e p a r t i e s s t i p u l a t e t o 
t h e e x p e r t ' s q u a l i f i c a t i o n s . " 

T h i s r u l e was p r o m u l g a t e d t o c a r r y o u t t h e p r o v i s i o n s o f 
ORS 656.287. A r e a d i n g o f t h a t s e c t i o n makes i t c l e a r t h a t t h e 
r u l e was i n t e n d e d t o a p p l y o n l y t o " r e p o r t s f r o m v o c a t i o n a l 
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c o n s u l t a n t s e m p loyed by g o v e r n m e n t a l a g e n c i e s , i n s u r e r s o r 
s e l f - i n s u r e d employers-, o r f r o m p r i v a t e v o c a t i o n a l c o n s u l t a n t s , 
r e g a r d i n g j o b o p p o r t u n i t i e s , t h e f i t n e s s o f c l a i m a n t t o p e r f o r m 
c e r t a i n j o b s , wage l e v e l s , o r o t h e r i n f o r m a t i o n r e l a t i n g t o 
c l a i m a n t ' s e m p l o y a b i l i t y . n ORS 6 5 6 . 2 8 7 ( 1 ) . The r e c o r d i n t h e 
p r e s e n t case f a i l s t o e s t a b l i s h t h a t Mrs. Joh n s o n i s a " v o c a t i o n a l 
c o n s u l t a n t " a n d , i n any e v e n t , t h e i n f o r m a t i o n c o n t a i n e d i n h e r 
l e t t e r i s n o t o f t h e t y p e c o n t e m p l a t e d by ORS 656.287 o r f o r m e r 
OAR 438-07-010. E x h i b i t 25, t h e r e f o r e , i s n o t a d m i s s i b l e as a 
" v o c a t i o n a l r e p o r t . " 

As f o r c l a i m a n t ' s o t h e r a r g u m e n t , he i s c o r r e c t i n 
s t a t i n g t h a t h e a r s a y e v i d e n c e i s g e n e r a l l y a d m i s s i b l e i n w o r k e r s ' 
c o m p e n s a t i o n p r o c e e d i n g s . A r m s t r o n g v. SAIF, 67 Or App 498, 501 
n.2 ( 1 9 8 4 ) ; M a r i o n R. Webb, 37 Van N a t t a 750, 751 ( 1 9 8 5 ) . Such 
e v i d e n c e may be e x c l u d e d , however, when i t i s i n t h e i n t e r e s t s o f 
s u b s t a n t i a l j u s t i c e t o do s o . See f o r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . I n t h e 
p r e s e n t c a s e , we c o n c l u d e t h a t t h e i n t e r e s t s o f s u b s t a n t i a l 
j u s t i c e w a r r a n t e x c l u s i o n o f E x h i b i t 25. The e x h i b i t c o n t a i n s 
s t a t e m e n t s a b o u t d i s p u t e d f a c t s f r o m a l a y w i t n e s s who was n o t 
s u b j e c t t o c r o s s - e x a m i n a t i o n by t h e e m p l o y e r . C l a i m a n t made no 
a t t e m p t t o compel t h e a t t e n d a n c e o f t h i s w i t n e s s a t t h e h e a r i n g o r 
t o a r r a n g e f o r h e r t o t e s t i f y by some o t h e r means such as by 
t e l e p h o n e o r d e p o s i t i o n . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e 
t h a t E x h i b i t 25 was p r o p e r l y e x c l u d e d f r o m t h e r e c o r d . C f . 
OAR 438-07-022 ( a d o p t e d s u b s e q u e n t t o t h e h e a r i n g i n t h i s c a s e ) . 

2. A t t o r n e y Fee R e l a t i n g t o t h e A g g r a v a t i o n D e n i a l 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y $300 f o r 
i n d u c i n g t h e e m p l o y e r t o r e s c i n d i t s d e n i a l o f h i s a g g r a v a t i o n 
c l a i m . C l a i m a n t c o n t e n d s t h a t t h i s f e e i s i n a d e q u a t e . B e f o r e t h e 
e m p l o y e r r e s c i n d e d i t s d e n i a l , c l a i m a n t ' s a t t o r n e y e f f o r t s were 
l i m i t e d t o f i l i n g a r e q u e s t f o r h e a r i n g on t h e d e n i a l and 
r e v i e w i n g a r e s p o n s e f i l e d by d e f e n s e c o u n s e l . We c o n c l u d e t h a t 
t h e f e e awarded by t h e R e f e r e e was a d e q u a t e c o m p e n s a t i o n f o r t h e s e 
e f f o r t s . 

3. P e n a l t y and A t t o r n e y Fee f o r U n r e a s o n a b l e D e n i a l o f C l a i m a n t ' s 
A g g r a v a t i o n C l a i m 

C l a i m a n t c o n t e n d s t h a t t h e e m p l o y e r ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m was u n r e a s o n a b l e and e n t i t l e s him t o a p e n a l t y 
and a s s o c i a t e d a t t o r n e y f e e under ORS 6 5 6 . 2 6 2 ( 1 0 ) . We d i s a g r e e . 
At t h e t i m e o f t h e d e n i a l , t h e e m p l o y e r had r e c e i v e d a r e p o r t f r o m 
t h e O r t h o p a e d i c C o n s u l t a n t s w h i c h i n d i c a t e d t h a t t h e September 
1986 e x a c e r b a t i o n o f c l a i m a n t ' s mid back c o n d i t i o n d i d n o t 
r e p r e s e n t a m a t e r i a l w o r s e n i n g o f t h e c o n d i t i o n c o n s i d e r i n g 
c l a i m a n t ' s p r e v i o u s awards o f pe r m a n e n t p a r t i a l d i s a b i l i t y . 
A l t h o u g h c l a i m a n t ' s mid back e x a c e r b a t i o n has been a c c e p t e d as a 
w o r s e n i n g w i t h i n t h e meaning o f ORS 656.273, t h e e m p l o y e r ' s d e n i a l 
was n o t u n r e a s o n a b l e under t h e i n t e r p r e t a t i o n o f ORS 656.273 
c u r r e n t a t t h e t i m e t h e d e n i a l i s s u e d . See I n t e r n a t i o n a l Paper 
Co. v. T u r n e r , 84 Or App 248, 2 5 0 - 5 1 , remanded f o r 
r e c o n s i d e r a t i o n , 304 Or 354 ( 1 9 8 7 ) ; K e v i n J. Geyer, 39 Van 
N a t t a 3 9 1 , 394-95 ( 1 9 8 7 ) . We c o n c l u d e , t h e r e f o r e , t h a t t h e 
e m p l o y e r d i d n o t a c t u n r e a s o n a b l y i n d e n y i n g c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and t h a t no p e n a l t y and a t t o r n e y f e e i s 
w a r r a n t e d . 
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4. P r e m a t u r e C l o s u r e 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on o r b e f o r e J a n u a r y 20, 1987 and r e m a i n e d s u c h u n t i l 
t h e D e t e r m i n a t i o n O r d e r i s s u e d on A u g u s t 25, 1987. She i n d i c a t e d 
t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened t o t h e p o i n t o f m e d i c a l 
i n s t a b i l i t y i n May 1985, b u t had s i m p l y waxed and waned. I n 
s u p p o r t o f t h i s c o n c l u s i o n , she n o t e d t h a t t h e e v i d e n c e gave no 
i n d i c a t i o n t h a t c l a i m a n t had e x p e r i e n c e d an i n c r e a s e i n p e r m a n e n t 
p a r t i a l d i s a b i l i t y as a r e s u l t o f t h e September 1986 a g g r a v a t i o n . 
C l a i m a n t c o n t e n d s t h a t he n e v e r became m e d i c a l l y s t a t i o n a r y 
b e tween t h e t i m e t h a t h i s c o n d i t i o n w o r sened i n September 1986 and 
t h e d a t e o f t h e h e a r i n g . 

A f t e r r e v i e w i n g t h e e v i d e n c e i n t h i s c a s e , we c o n c l u d e 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on J a n u a r y 20, 1987. 
T h i s c o n c l u s i o n i s s u p p o r t e d by t h e O r t h o p a e d i c C o n s u l t a n t ' s 
r e p o r t i n November 1986, a r e p o r t by Dr. E i s e n b a r t , a c o n s u l t i n g 
c h i r o p r a c t o r , and t h e r e p o r t by t h e I n d e p e n d e n t C h i r o p r a c t i c 
C o n s u l t a n t s i n F e b r u a r y 1987. We a l s o c o n c l u d e , h o w e v e r , t h a t 
c l a i m a n t ' s c o n d i t i o n w o r sened t o t h e p o i n t o f m e d i c a l i n s t a b i l i t y 
i n May 1987 and r e m a i n e d such u n t i l a f t e r t h e D e t e r m i n a t i o n O r d e r 
i s s u e d i n A u g u s t 1987. T h i s c o n c l u s i o n i s s u p p o r t e d by 
Dr. Waldman's r e p o r t s and t e s t i m o n y and by c l a i m a n t ' s t e s t i m o n y . 
We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d and s e t a s i d e t h e D e t e r m i n a t i o n O r d e r . 

5. E n t i t l e m e n t t o A d d i t i o n a l T e m p o r a r y D i s a b i l i t y C o m p e n s a t i o n 

I n v i e w o f o u r c o n c l u s i o n t h a t c l a i m a n t ' s c l a i m was 
p r e m a t u r e l y c l o s e d , we do n o t a d d r e s s t h e q u e s t i o n o f h i s 
e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . T h a t 
i s s u e c u r r e n t l y i s a c l a i m s p r o c e s s i n g m a t t e r b e t w e e n t h e e m p l o y e r 
and c l a i m a n t and w i l l be r e d e t e r m i n e d by t h e E v a l u a t i o n S e c t i o n 
when t h e c l a i m i s a g a i n s u b m i t t e d f o r c l o s u r e . 

6. A t t o r n e y Fee Out o f I n c r e a s e d T emporary D i s a b i l i t y C o m p e n s a t i o n 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e c o n s i s t i n g o f 
25 p e r c e n t o f t h e a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
a c c r u i n g t o c l a i m a n t as a r e s u l t o f t h i s o r d e r , n o t t o e x c e e d 
$3,800. ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 1 5 - 0 5 5 ( 1 ) . 

7. O f f s e t 

Because c l a i m a n t ' s c l a i m r e m a i n s open, we d e c l i n e t o 
a d d r e s s t h e i s s u e o f t h e e m p l o y e r ' s e n t i t l e m e n t t o an o f f s e t o f 
o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . The e m p l o y e r s h o u l d 
d i r e c t i t s r e q u e s t f o r an o f f s e t t o t h e E v a l u a t i o n S e c t i o n when 
c l a i m a n t ' s c l a i m i s a g a i n s u b m i t t e d f o r c l o s u r e . 

ORDER 

• The R e f e r e e ' s o r d e r d a t e d A p r i l 1 1 , 1988 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
t h a t e x c l u d e d E x h i b i t 25, awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$300 f o r i n d u c i n g t h e e m p l o y e r t o r e s c i n d i t s a g g r a v a t i o n d e n i a l 
and r e j e c t i n g c l a i m a n t ' s r e q u e s t f o r a p e n a l t y and a t t o r n e y f o r 
u n r e a s o n a b l y d e n y i n g h i s a g g r a v a t i o n c l a i m a r e a f f i r m e d . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s r e v e r s e d . The D e t e r m i n a t i o n 
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O r d e r d a t e d A u g u s t 25, 1987 i s s e t a s i d e as p r e m a t u r e and t h e 
c l a i m i s remanded t o t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e o u t o f t h e 
i n c r e a s e d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a c c r u i n g t o c l a i m a n t 
as a r e s u l t o f t h i s o r d e r , n o t t o exceed $3,800. A c l i e n t - p a i d 
f e e , p a y a b l e f r o m t h e e m p l o y e r t o i t s c o u n s e l , i s a p p r o v e d , n o t t o 
exceed $2,665.50. 

RODGER M. HANSON, Claimant WCB 87-18480 
McNutt & Thrush, Claimant's Attorneys October 12, 1989 
Foss, W h i t t y , et a l . , Defense Attorneys Amended Order on Review 

The B o a r d i s s u e d an Or d e r on Review i n t h e above 
c a p t i o n e d m a t t e r on O c t o b e r 5, 1989. On o u r own m o t i o n , we h e r e b y 
w i t h d r a w o u r O c t o b e r 5, 1989, o r d e r i n i t s e n t i r e t y , and i s s u e t h e 
i n s t a n t Amended O r d e r on Review, e f f e c t i v e t h i s d a t e . 

S p e c i f i c a l l y , we amend t o a p p l y new ORS 656.268, r a t h e r 
t h a n f o r m e r ORS 656.268. W h i l e we a r e w e l l aware o f t h e ORS 
6 5 6 . 2 0 2 ( 2 ) " s a f e g u a r d " a g a i n s t a p p l y i n g new s t a t u t e s 
r e t r o a c t i v e l y , we f i n d t h a t new ORS 656.268 does n o t change t h e 
law w i t h r e g a r d t o e i t h e r c l a i m a n t ' s c o n t i n u e d r i g h t t o t h e 
payment o r t h e amount o f b e n e f i t s . A c c o r d i n g l y , we amend s o l e l y 
t o a p p l y new ORS 656.268 t o t h i s c a s e . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Brown's o r d e r w h i c h f o u n d t h a t , t h e H e a r i n g s D i v i s i o n l a c k e d 
j u r i s d i c t i o n t o d e t e r m i n e when c l a i m a n t ' s back c o n d i t i o n became 
m e d i c a l l y s t a t i o n a r y . A l t h o u g h c l a i m a n t d i d n o t f o r m a l l y 
c r o s s - r e q u e s t r e v i e w , he axgues i n h i s b r i e f t h a t t h e i n s u r e r 
s h o u l d be a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r a l l e g e d l y 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . Whether t h e H e a r i n g s D i v i s i o n had j u r i s d i c t i o n t o 
d e t e r m i n e w h e t h e r c l a i m a n t ' s compensable back c o n d i t i o n had become 
m e d i c a l l y s t a t i o n a r y , when t h e i n s u r e r had n e i t h e r r e q u e s t e d t h e 
E v a l u a t i o n D i v i s i o n t o c l o s e c l a i m a n t ' s c l a i m n o r i s s u e d a N o t i c e 
o f C l o s u r e . 

2. Whether t h e assessment o f a p e n a l t y and a t t o r n e y f e e 
i s a p p r o p r i a t e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s back on June 7, 1986. 
S h o r t l y t h e r e a f t e r , he began t r e a t i n g w i t h Dr. Meece, a 
c h i r o p r a c t o r . On December 2, 1987, t h e i n s u r e r i s s u e d a d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t i n e x c e s s o f t h e t h e n c u r r e n t 
a d m i n i s t r a t i v e g u i d e l i n e s . See 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . C l a i m a n t 
a p p e a l e d t h e d e n i a l by r e q u e s t i n g a h e a r i n g on t h e f o l l o w i n g 
i s s u e s : ( 1 ) d e n i a l o f m e d i c a l s e r v i c e s ; and ( 2 ) p e n a l t i e s and 
a t t o r n e y f e e s . The i n s u r e r c r o s s - r e q u e s t e d r e l i e f , c o n t e n d i n g 
t h a t c l a i m a n t ' s c o n d i t i o n had become m e d i c a l l y s t a t i o n a r y on 
F e b r u a r y 6, 1987. 

The h e a r i n g c o nvened on F e b r u a r y 23, 1988. A t t h e 
b e g i n n i n g o f t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s r e q u e s t f o r 
h e a r i n g : _i7dd-



" [ C l a i m a n t ' s a t t o r n e y ] : The i s s u e s t o d a y 
c o n c e r n number one, a D e n i a l by [ t h e 
i n s u r e r ] d a t e d December 2, 1987. What [ t h e 
i n s u r e r ] d e n i e d was m e d i c a l s e r v i c e s 
o u t s i d e o f t h e r e g u l a t i o n s , t h a t i s , two 
t i m e s a month. We now, a t t h e day o f 
h e a r i n g , w o u l d make r e p r e s e n t a t i o n t h a t we 
a g r e e t h a t [ c l a i m a n t ] w i l l t r e a t w i t h i n t h e 
a d m i n i s t r a t i v e g u i d e l i n e s , and t h e r e f o r e , 
t h a t D e n i a l can s t a n d . " (Emphasis a d d e d ) . 

A t t h e t i m e o f t h e h e a r i n g , t h e m e d i c a l e v i d e n c e 
c o n c e r n i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s was d i v i d e d . 
The O r t h o p a e d i c C o n s u l t a n t s o p i n e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as o f F e b r u a r y 6, 1987. Dr. Meece e x p r e s s e d no o p i n i o n 
on t h e s u b j e c t . The W e s t e r n M e d i c a l C o n s u l t a n t s e x a m i n e d c l a i m a n t 
on June 30, 1987, and o p i n e d t h a t he w o u l d become m e d i c a l l y 
s t a t i o n a r y w i t h i n 45 d a y s . Dr. A i t c h i s o n , M.D., ex a m i n e d c l a i m a n t 
i n O c t o b e r , 1987, and o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y . 

A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t ' s c l a i m r e m a i n e d 
open and t h e i n s u r e r had n e i t h e r r e q u e s t e d t h e D e p a r t m e n t o f 
I n s u r a n c e and F i n a n c e t o i s s u e a D e t e r m i n a t i o n O r d e r , ORS 
6 5 6 . 2 6 8 ( 2 ) , n o r i s s u e d a N o t i c e o f C l o s u r e , ORS 6 5 6 . 2 6 8 ( 3 ) . 

CONCLUSIONS OF LAW 

J u r i s d i c t i o n 

A t t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s a p p e a l o f t h e 
i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l . The i n s u r e r , however, d i d n o t 
w i t h d r a w i t s c r o s s - r e q u e s t on t h e i s s u e o f w h e t h e r c l a i m a n t had 
become m e d i c a l l y s t a t i o n a r y on F e b r u a r y 6, 1987. The R e f e r e e 
d e c l i n e d t o d e c i d e t h e m e d i c a l l y s t a t i o n a r y i s s u e on 
j u r i s d i c t i o n a l g r o u n d s . We a g r e e . 

ORS 656 .268 (2 ) ( a ) & ( 3 ) ( a ) & ( b ) p r o v i d e , i n t e r a l i a : 

" ( 2 ) ( a ) * * * [W]hen t h e i n j u r e d w o r k e r ' s 
c o n d i t i o n r e s u l t i n g f r o m a d i s a b l i n g i n j u r y 
has become m e d i c a l l y s t a t i o n a r y , * * * t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r s h a l l so 
n o t i f y t h e D e p a r t m e n t o f I n s u r a n c e and 
F i n a n c e , t h e w o r k e r , and t h e e m p l o y e r , i f 
any, and r e q u e s t t h e c l a i m be examined and 
f u r t h e r c o m p e n s a t i o n , i f any, be 
d e t e r m i n e d . 

" ( 3 ) ( a ) When t h e w o r k e r ' s c o n d i t i o n has 
become m e d i c a l l y s t a t i o n a r y and t h e w o r k e r 
has r e t u r n e d t o w o r k , t h e c l a i m may be 
c l o s e d by t h e i n s u r e r or s e l f - i n s u r e d 
e m p l o y e r , w i t h o u t t h e i s s u a n c e o f a 
d e t e r m i n a t i o n o r d e r by t h e D e p a r t m e n t o f 
I n s u r a n c e and F i n a n c e . 

" ( b ) F i n d i n g s by t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r r e g a r d i n g t h e e x t e n t 
o f t h e w o r k e r ' s d i s a b i l i t y i n c l o s u r e o f 
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t h e c l a i m s h a l l be p u r s u a n t t o t h e same 
s t a n d a r d s as used by t h e D e p a r t m e n t o f 
I n s u r a n c e and F i n a n c e . The i n s u r e r o r 

^ s e l f - i n s u r e d e m p l o y e r s h a l l i s s u e a n o t i c e 
o f c l o s u r e o f such a c l a i m t o t h e w o r k e r 
and t o t h e D e p a r t m e n t o f I n s u r a n c e and 
F i n a n c e . " (Emphasis a d d e d ) . 

As we i n t e r p r e t t h e s t a t u t o r y scheme o f ORS 656 ..268 ( 2 ) & 
( 3 ) , once an i n s u r e r o b t a i n s m e d i c a l r e p o r t s i n d i c a t i n g t h a t a 
w o r k e r ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y , i t must i n i t i a l l y 
s u b m i t t h e w o r k e r ' s c l a i m t o t h e D e p a r t m e n t o f I n s u r a n c e and 
F i n a n c e f o r c l a i m c l o s u r e o r , i f i n s u r e r c l o s u r e i s a p p r o p r i a t e 
u n d e r s u b s e c t i o n ( 3 ) , i s s u e a N o t i c e o f C l o s u r e . O n l y t h e r e a f t e r , 
may t h e a u t h o r i t y o f t h e H e a r i n g s D i v i s i o n be i n v o k e d t o c o n t e s t 
t h e f i n d i n g s c o n t a i n e d i n a D e t e r m i n a t i o n O r d e r . See MacDonald v. 
Safeway, 87 Or App 86 ( 1 9 8 7 ) . 

R e l y i n g on ORS 6 5 6 . 2 8 3 ( 1 ) , t h e i n s u r e r a r g u e s t h a t i t 
may r e q u e s t a h e a r i n g on "any q u e s t i o n c o n c e r n i n g a c l a i m . " As 
a p p l i e d h e r e , h o w e v e r , t h e i n s u r e r ' s r e l i a n c e on ORS 6 5 6 . 2 8 3 ( 1 ) i s 
m i s p l a c e d . The i s s u e o f w h e t h e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
was n o t r i p e a t t h e t i m e o f t h e h e a r i n g . As we f o u n d a b o v e , t h e 
s t a t u t o r y scheme o f ORS 6 5 6 . 2 6 8 ( 2 ) & ( 3 ) r e q u i r e d t h e i n s u r e r t o 
e i t h e r o b t a i n a D e t e r m i n a t i o n Order o r i s s u e a n o t i c e o f c l o s u r e 
b e f o r e t h e a u t h o r i t y o f t h e H e a r i n g s D i v i s i o n c o u l d be i n v o k e d t o 
d e t e r m i n e t h e e f f e c t i v e d a t e t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y . 

The i n s u r e r a l s o r e l i e s on t h e case o f Rodgers v. 
W e y e r h a e u s e r , 88 Or App 458 ( 1 9 8 7 ) . I n R o d g e r s , t h e w o r k e r 
r e q u e s t e d two h e a r i n g s . I n t h e f i r s t h e a r i n g , he r a i s e d , i n t e r 
a l i a , t h e i s s u e o f e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . A p p a r e n t l y b e f o r e h i s c l a i m had been c l o s e d , t h e 
h e a r i n g c o n v e n e d and t h e R e f e r e e i s s u e d h i s o r d e r on F e b r u a r y 29, 
1984. I n d e t e r m i n i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e , t h e R e f e r e e 
f o u n d t h a t t h e w o r k e r was m e d i c a l l y s t a t i o n a r y on a c e r t a i n d a t e . 
S i g n i f i c a n t l y , no a p p e a l was t a k e n f r o m the- R e f e r e e ' s - d e c i s i o n . 
88 Or App a t 460. 

L a t e r , w h i l e t h e w o r k e r ' s c l a i m r e m a i n e d open, t h e 
i n s u r e r , i n R o d g e r s , t e r m i n a t e d t h e w o r k e r ' s t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . The w o r k e r t h e n r e q u e s t e d a second h e a r i n g r a i s i n g , 
i n t e r a l i a , t h e i s s u e o f t h e t e r m i n a t i o n o f h i s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . The R e f e r e e u l t i m a t e l y f o u n d t h a t because 
c l a i m a n t had n o t p r o v e n a " w o r s e n i n g " o f h i s c o n d i t i o n s i n c e t h e 
p r i o r R e f e r e e ' s o r d e r i n F e b r u a r y , 1984, he was n o t e n t i t l e d t o 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s . The Board a f f i r m e d t h e 
R e f e r e e . A l t h o u g h t h e Rodgers c o u r t f o u n d t h a t t h e R e f e r e e and 
t h e Board had e r r e d i n r e q u i r i n g t h e w o r k e r t o show a " w o r s e n i n g " 
i t , n o n e t h e l e s s , a f f i r m e d t h e B o a r d . 

I n sum, Rodgers n e i t h e r a p p r o v e d nor d i s a p p r o v e d t h e 
p r i o r R e f e r e e ' s f i n d i n g i n F e b r u a r y , 1984, t h a t t h e w o r k e r was 
m e d i c a l l y s t a t i o n a r y . I n f a c t , no a p p e a l was t a k e n ' o n t h a t i s s u e 
and i t was n o t b e f o r e t h e Rodgers c o u r t . A c c o r d i n g l y , we f i n d 
t h a t Rodgers has l i t t l e a p p l i c a t i o n t o t h e i n s t a n t c a s e . 

P e n a l t y and A t t o r n e y Fee 

At t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s a p p e a l . 
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T h e r e a f t e r , t h e o n l y i s s u e b e f o r e t h e R e f e r e e was t h e i n s u r e r ' s 
c r o s s - r e q u e s t p e r t a i n i n g t o w h e t h e r c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on F e b r u a r y 6, 1987. I t i s w e l l s e t t l e d t h a t a p a r t y 
c a n n o t r a i s e an i s s u e f o r t h e f i r s t t i m e on B o a r d r e v i e w . V i c k i e 
L. O l i v a r e s , 39'van N a t t a 698 ( 1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 3, 1988, i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o 
i t s a t t o r n e y , n o t t o exceed $768. 

HUN J. KIM, Claimant WCB 86-09851 
Welch, et a l . , Claimant's Attorneys October 12, 1989 
Acker, et a t . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s on remand f r o m t h e C o u r t o f A p p e a l s f o r 
r e c o n s i d e r a t i o n under t h e s t a n d a r d s i n A r m s t r o n g v. A s t e n - H i l l 
Co., 90 Or App 200, 205 ( 1 9 8 8 ) . Kim v. Mt. Hood Community 
C o l l e g e , 95 Or App 406 ( 1 9 8 9 ) . On remand, we i s s u e t h e f o l l o w i n g 
o r a e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M u l d e r ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r an i n j u r y t o h i s l e f t 
s h o u l d e r , c o l l a r b o n e and r i b s . We r e v e r s e . 

ISSUE 

Whether c l a i m a n t ' s i n j u r y a r o s e o u t o f and i n t h e c o u r s e 
of h i s e m p l o y m e n t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d i n j u r i e s w h i l e c o n t r i b u t i n g h i s l a b o r 
t o a c h a r i t a b l e f o u n d a t i o n . The i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y 
o f t h o s e i n j u r i e s . 

C l a i m a n t i s employed as a c o n t r o l s t e c h n i c i a n i n t h e 
e m p l o y e r ' s m a i n t e n a n c e d e p a r t m e n t . He i s r e s p o n s i b l e p r i m a r i l y 
f o r m a i n t a i n i n g h e a t i n g , v e n t i l a t i n g and a i r - c o n d i t i o n i n g 
c o n t r o l s . I n t h e S p r i n g o f 1986 c l a i m a n t ' s s u p e r v i s o r met w i t h 
t h e m a i n t e n a n c e s t a f f d u r i n g work h o u r s -to s o l i c i t c o n t r i b u t i o n s 
t o w a r d "packages" o f l a b o r t o be a u c t i o n e d f o r t h e b e n e f i t o f t h e 
Mt. Hood Community C o l l e g e F o u n d a t i o n . The c o n t r i b u t i o n s were n o t 
r e q u i r e d . The f o u n d a t i o n i s a n o n - p r o f i t c o r p o r a t i o n whose s o l e 
p u r p o s e i s t o r a i s e money f o r t h e b e n e f i t o f t h e e m p l o y e r and i t s 
s t u d e n t s . A l l p r o c e e d s f r o m t h e f o u n d a t i o n ' s a u c t i o n go t o 
b e n e f i t t h e e m p l o y e r and i t s s t u d e n t s . The f o u n d a t i o n ' s b o a r d o f 
d i r e c t o r s i n c l u d e s t h e e m p l o y e r ' s p r e s i d e n t , dean o f 
a d m i n i s t r a t i o n and two b o a r d members. 

N i n e o f t h e t e n d e p a r t m e n t e m p l o y e e s , i n c l u d i n g 
c l a i m a n t , a g r e e d t o d o n a t e t h e i r l a b o r t o two "home m a i n t e n a n c e 
p a c k a g e s . " They u n d e r s t o o d t h a t t h e y w o u l d n o t be p a i d f o r t h e i r 
l a b o r . Each "package," w h i c h s o l d f o r a p p r o x i m a t e l y . $300, o f f e r e d 
t h e s e r v i c e s o f v o l u n t e e r s t o do v a r i o u s t a s k s a r o u n d t h e 
s u c c e s s f u l b i d d e r ' s home. C l a i m a n t and t h e o t h e r v o l u n t e e r s met 
a t t h e e m p l o y e r ' s p r e m i s e s on S a t u r d a y , May 17, 1986, w h i c h was 
n o t a work day. B o t h " packages" were t o be p e r f o r m e d o f f t h e 
e m p l o y e r ' s p r e m i s e s , a t p r i v a t e r e s i d e n c e s . U s i n g t h e e m p l o y e r ' s 
e q u i p m e n t , t h e y c o m p l e t e d t h e f i r s t j o b by noon. C l a i m a n t a t e 
l u n c h on t h e e m p l o y e r ' s p r e m i s e s . D u r i n g t h e second j o b , c l a i m a n t 
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f e l l o f f t h e r o o f w h i l e c l e a n i n g t h e g u t t e r s . He s u s t a i n e d a 
c o n c u s s i o n and f r a c t u r e d l e f t c l a v i c l e . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y a r o s e o u t o f and i n t h e c o u r s e o f h i s 
employment a n d, t h e r e f o r e , i s work r e l a t e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e r e l a t i o n s h i p b e t w e e n 
c l a i m a n t ' s i n j u r y and h i s employment was n o t s u f f i c i e n t t o f i n d 
t h a t t h e i n j u r y i s c o m p e n s a b l e . We d i s a g r e e . 

A c o m p e n s a b l e i n j u r y i s an " a c c i d e n t a l i n j u r y .. . 
a r i s i n g o u t o f and i n t h e c o u r s e o f employment." Former ORS 
656.005 ( 8 ) ( a ) (now ORS 656 . 005 ( 7 ) ( a ) ) . The u l t i m a t e i n q u i r y u n d e r 
t h e s t a t u t e i s w h e t h e r t h e r e l a t i o n s h i p b etween t h e i n j u r y and t h e 
employment i s s u f f i c i e n t t h a t t h e i n j u r y s h o u l d be c o m p e n s a b l e . 
Rogers v. SAIF, 289 Or 633, 642 ( 1 9 8 0 ) . I n d e t e r m i n i n g w h e t h e r an 
i n j u r y i s work r e l a t e d , we l o o k t o t h e r e l a t i o n s h i p b etween t h e 
a c t i v i t y r e s u l t i n g i n i n j u r y and c l a i m a n t ' s employment. The 
c o u r t s have i d e n t i f i e d t h e f o l l o w i n g p e r s u a s i v e f a c t o r s : ( 1 ) 
w h e t h e r t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e e m p l o y e r ; ( 2 ) 
w h e t h e r t h e a c t i v i t y was c o n t e m p l a t e d by t h e e m p l o y e r and employe 
a t t h e t i m e o f h i r i n g o r l a t e r ; ( 3 ) w h e t h e r t h e a c t i v i t y was an 
o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; ( 4 ) w h e t h e r 
t h e employe was p a i d f o r t h e a c t i v i t y ; ( 5 ) w h e t h e r t h e a c t i v i t y 
was on t h e e m p l o y e r ' s p r e m i s e s ; ( 6 ) w h e t h e r t h e a c t i v i t y was 
d i r e c t e d by o r a c q u i e s c e d i n by t h e e m p l o y e r ; and ( 7 ) w h e t h e r t h e 
employe was on a p e r s o n a l m i s s i o n o f h i s own. M e l l i s v. McEwen, 
Hanna, G i s v o l d , R a n k i n , 74 Or App 5 7 1 , 574, r e v den 300 Or 249 
( 1 9 8 5 ) ; J o r d a n v. W e s t e r n E l e c t r i c , 1 Or App 4 4 1 , 443-44 ( 1 9 7 0 ) . 
See a l s o Richmond v. SAIF, 58 Or App 354, 357, r e v den 293 Or 634 
( 1 9 8 2 7 7 " 

The e m p l o y e r h e r e b e n e f i t e d d i r e c t l y and s u b s t a n t i a l l y 
f r o m t h e c o n t r i b u t i o n o f l a b o r t o t h e a u c t i o n . A u c t i o n o f t h e 
m a i n t e n a n c e "packages" r a i s e d a p p r o x i m a t e l y $600 f o r t h e s o l e 
b e n e f i t o f t h e e m p l o y e r and i t s s t u d e n t s . The f a c t t h a t t h e money 
was r a i s e d by a s e p a r a t e e n t i t y f r o m t h e e m p l o y e r , i . e . , t h e 
f o u n d a t i o n , i s n o t s i g n i f i c a n t w h e r e , as h e r e , t h a t e n t i t y i s a 
n o n - p r o f i t c o r p o r a t i o n whose s o l e b e n e f i c i a r y i s t h e e m p l o y e r . 
I n d e e d , t h e e m p l o y e r and t h e f o u n d a t i o n s h a r e some o f t h e same 
management p e r s o n n e l , f u r t h e r e v i d e n c i n g t h e i r c l o s e i n s t i t u t i o n a l 
t i e s . 

We f u r t h e r f i n d t h a t t h i s v o l u n t e e r a c t i v i t y was 
c o n t e m p l a t e d by t h e e m p l o y e r and c l a i m a n t and t h a t i t was 
a c q u i e s c e d i n by t h e e m p l o y e r . I n d e e d , t h e e m p l o y e r s o l i c i t e d 
v o u n t e e r s f o r t h e a c t i v i t y on i t s p r e m i s e s d u r i n g w o r k i n g h o u r s , 
and some o f t h e c o l l e g e ' s e q u i p m e n t was used i n t h e a c t i v i t y w i t h 
t h e e m p l o y e r ' s a p p r o v a l . A d d i t i o n a l l y , we f i n d t h a t , a l t h o u g h 
c l a i m a n t was i n j u r e d w h i l e c o n t r i b u t i n g h i s l a b o r o f f t h e 
e m p l o y e r ' s p r e m i s e s , some o f t h e a c t i v i t y o c c u r r e d on t h e 
p r e m i s e s . The e m p l o y e - ^ v o l u n t e e r s met a t t h e c o l l e g e ' s m a i n t e n a n c e 
shop i n t h e m o r n i n g , and some o f t h e c r e w , i n c l u d i n g c l a i m a n t , 
l a t e r a t e l u n c h a t t h e shop. We a l s o f i n d t h a t c l a i m a n t was n o t 
on a p e r s o n a l m i s s i o n a t t h e t i m e o f h i s i n j u r y . He i n j u r e d 
h i m s e l f w h i l e d o n a t i n g h i s l a b o r f o r t h e b e n e f i t o f h i s e m p l o y e r . 
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The r e m a i n i n g f a c t o r s w e i g h a g a i n s t c o m p e n s a b i l i t y . 
C l a i m a n t was n o t p a i d f o r t h e a c t i v i t y . The a c t i v i t y r e s u l t i n g i n 
c l a i m a n t ' s i n j u r y was n o t an o r d i n a r y r i s k o f h i s employment as a 
c o n t r o l s . t e c h n i c i a n , n o r d i d t h e i n j u r y o c c u r on t h e e m p l o y e r ' s 
p r e m i s e s . However, t h o s e f a c t o r s a r e n o t d e c i s i v e . A f t e r 
w e i g h i n g a l l t h e f a c t o r s , we f i n d t h a t c l a i m a n t ' s i n j u r y i s work 
r e l a t e d . See M e l l i s , s u p r a ; J o r d a n , s u p r a . See a l s o Richmond, 
s u p r a . We conclude-, t h e r e f o r e , t h a t h er i n j u r y i s c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1987, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l o f May 30, 1986, i s s e t a s i d e and c l a i m a n t ' s 
i n j u r y c l a i m i s remanded t o t h e i n s u r e r f o r p r e o c e s s i n g a c c o r d i n g 
t o l a w . For s e r v i c e s b e f o r e e v e r y p r i o r f o r u m , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $4,000, t o be 
p a i d by t h e i n s u r e r . The Board a p p r o v e s a c l i e n t - p a i d f e e n o t t o 
exceed $150. 

ROGER L. SHEPHARD, Claimant WCB TP-89010 
Schwabe, et a l . , Attorneys October 12, 1989 
Charles Paulson, Attorney T h i r d Party Order 
Cooney, et a l . , Attorneys 
Dixon, e t a l . , Attorneys 
Pozzi, Wilson, et a l . , Attorneys 

The p a y i n g agency has p e t i t i o n e d t h e Board t o r e s o l v e a 
d i s p u t e c o n c e r n i n g a p u r p o r t e d t h i r d p a r t y s e t t l e m e n t . See ORS 
656.587; 656.593. The p a y i n g agency c o n t e n d s t h a t t h e s e t t l e m e n t 
between c l a i m a n t and t h e P r o f e s s i o n a l L i a b i l i t y Fund ( t h e 
m a l p r a c t i c e i n s u r e r f o r c l a i m a n t ' s a t t o r n e y i n t h e t h i r d p a r t y 
l a w s u i t ) i s v o i d ' f o r want o f p r i o r a p p r o v a l by t h e p a y i n g a g e n c y . 
The P r o f e s s i o n a l L i a b i l i t y Fund ( " t h e F u n d " ) , on b e h a l f o f 
c l a i m a n t , a r g u e s t h a t t h e Board l a c k s j u r i s d i c t i o n t o a d d r e s s t h e 
i s s u e . A l t e r n a t i v e l y , t h e Fund a s s e r t s t h a t t h e p a y i n g a g e n c y ' s 
l i e n does n o t e x t e n d t o t h e s e t t l e m e n t p r o c e e d s . 

We c o n c l u d e t h a t we may p r o p e r l y e x e r c i s e j u r i s d i c t i o n 
o v e r t h i s m a t t e r and t h a t t h e p a y i n g agency's l i e n a t t a c h e s t o t h e 
p r o c e e d s o f t h e s e t t l e m e n t i n q u e s t i o n . M o r e o v e r , t h e s e t t l e m e n t 
a greement i s v o i d because i t was n o t made w i t h t h e a p p r o v a l o f t h e 
p a y i n g a g e n c y . 

FINDINGS OF FACT 

On November 10, 1984, w h i l e employed as a c o n s t r u c t i o n 
l a b o r e r , c l a i m a n t i n j u r e d h i s r i g h t knee. The c l a i m was a c c e p t e d 
by t h e p a y i n g a g e n c y . 

On F e b r u a r y 13, 1986, t h e p a y i n g agency i n f o r m e d 
c l a i m a n t t h a t h i s a c c i d e n t and r e s u l t i n g c o mpensable i n j u r i e s 
m i g h t have been caused by t h e f a u l t o f a t h i r d p a r t y c o n t r a c t o r a t 
t h e c o n s t r u c t i o n s i t e . The p a y i n g agency a l s o i n f o r m e d c l a i m a n t 
o f h i s r i g h t t o e l e c t t o seek r e c o v e r y a g a i n s t t h e t h i r d p a r t y o r 
p a r t i e s who caused t h e a c c i d e n t o r t o a s s i g n h i s cause o f a c t i o n 
t o t h e p a y i n g a g e n c y . The n o t i f i c a t i o n i n f o r m e d c l a i m a n t t h a t i f 
he e l e c t e d t o p u r s u e a t h i r d p a r t y c l a i m f o r damages, t h e p a y i n g 
a g e ncy'had a l i e n a g a i n s t any r e c o v e r y and t h a t any s e t t l e m e n t 
must b e 1 a p p r o v e d by t h e p a y i n g agency. 

On May 8, 1986, c l a i m a n t ' s t h e n - a t t o r n e y n o t i f i e d t h e 
p a y i n g agency t h a t c l a i m a n t e l e c t e d t o seek r e c o v e r y a g a i n s t t h e 
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t h i r d p a r t y o r p a r t i e s r e s p o n s i b l e f o r h i s November 10, 1984 
a c c i d e n t . C l a i m a n t s u b s e q u e n t l y commenced a t h i r d p a r t y a c t i o n 
a g a i n s t s e v e r a l t h i r d p a r t i e s by t h e f i l i n g o f a c o m p l a i n t i n 
c i r c u i t c o u r t . C l a i m a n t ' s a t t o r n e y n o t i f i e d t h e p a y i n g agency o f 
t h e commencement o f t h e t h i r d p a r t y a c t i o n . 

On O c t o b e r 6, 1987, c l a i m a n t ' s a t t o r n e y f i l e d an amended 
c o m p l a i n t w h i c h a t t e m p t e d t o add an a d d i t i o n a l d e f e n d a n t t o t h e 
s u i t . On March 1 1 , 1988, an o r d e r was e n t e r e d i n c i r c u i t c o u r t 
w h i c h d i s m i s s e d c l a i m a n t ' s c o m p l a i n t a g a i n s t t h i s a d d i t i o n a l 
d e f e n d a n t on s t a t u t e o f l i m i t a t i o n s g r o u n d s . 

The p a y i n g agency was s u b s e q u e n t l y n o t i f i e d t h a t 
c l a i m a n t ' s a t t o r n e y was deceased and t h a t c l a i m a n t was now 
r e p r e s e n t e d by new c o u n s e l . C l a i m a n t ' s new c o u n s e l i n f o r m e d t h e 
p a y i n g agency t h a t he had a d v i s e d c l a i m a n t t h a t c l a i m a n t had a 
m a l p r a c t i c e c l a i m a g a i n s t t h e e s t a t e o f c l a i m a n t ' s f o r m e r 
a t t o r n e y . C l a i m a n t ' s f o r m e r a t t o r n e y was i n s u r e d f o r m a l p r a c t i c e 
t h r o u g h t h e Fund. 

On O c t o b e r 2 1 , 1988, w i t h t h e a p p r o v a l o f t h e p a y i n g 
a g e n c y , c l a i m a n t s e t t l e d h i s t h i r d p a r t y c l a i m a g a i n s t one o f t h e 
t h i r d p a r t y d e f e n d a n t s . The s e t t l e m e n t a g r e e m e n t , t o g e t h e r w i t h 
c o n f i r m i n g c o r r e s p o n d e n c e between c o u n s e l , a c k n o w l e d g e d t h e 
e x i s t e n c e o f a d i s p u t e between t h e p a y i n g agency and c l a i m a n t 
c o n c e r n i n g w h e t h e r t h e p a y i n g agency c o u l d e n f o r c e i t s t h i r d p a r t y 
l i e n r i g h t s a g a i n s t any s e t t l e m e n t o f t h e l e g a l m a l p r a c t i c e c l a i m . 

On March 16, 1989, t h e Fund n o t i f i e d t h e p a y i n g a gency 
t h a t c l a i m a n t ' s l e g a l m a l p r a c t i c e c l a i m had been s e t t l e d f o r t h e 
sum o f $34,665. Under t h e t e r m s o f t h a t a g r e e m e n t , $23,110 was 
r e l e a s e d t o c l a i m a n t . The r e m a i n i n g $11,555 was h e l d i n t r u s t by 
t h e Fund p e n d i n g t h e outcome o f any c l a i m s o f l i e n a s s e r t e d by t h e 
p a y i n g a g e n c y . 

The p a y i n g agency s u b s e q u e n t l y p e t i t i o n e d t h e B o a r d f o r 
r e l i e f p u r s u a n t t o ORS 656.576 t o 656.595. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s m a l p r a c t i c e c l a i m a g a i n s t h i s f o r m e r a t t o r n e y 
was a n c i l l a r y t o h i s t h i r d p a r t y a c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d p e r s o n n o t i n t h e same e m p l o y , t h e 
w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages f r o m such t h i r d 
p e r s o n . ORS 656.578. I f t h e w o r k e r e l e c t s t o p u r s u e a t h i r d 
p a r t y a c t i o n , and i f t h e w o r k e r s e t t l e s t h e t h i r d p a r t y c l a i m , t h e 
agency i s a u t h o r i z e d t o a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an 
amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t 
l e a s t t h e amount t o w h i c h he i s e n t i t l e d u nder ORS 6 5 6 . 5 9 3 ( 1 ) and 
( 2 ) . ORS 6 5 6 . 5 9 3 ( 1 ) ; E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 
616, 619-20 ( 1 9 8 7 ) . Any s e t t l e m e n t by t h e w o r k e r i s v o i d u n l e s s 
made w i t h t h e w r i t t e n a p p r o v a l o f t h e p a y i n g agency o r , i n t h e 
e v e n t o f a d i s p u t e b e t w e e n t h e p a r t i e s , by o r d e r o f t h e B o a r d . 
ORS 656.587. 

The p a y i n g agency a r g u e s t h a t c l a i m a n t ' s s e t t l e m e n t w i t h 
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t h e Fund i s v o i d because i t was n o t made p u r s u a n t t o e i t h e r 
w r i t t e n a p p r o v a l f r o m t h e agency o r Boar d o r d e r . I n r e s p o n s e , t h e 
Fund c o n t e n d s t h a t t h e p a y i n g a g e n c y ' s s t a t u t o r y l i e n does n o t 
e x t e n d t o a r e c o v e r y a g a i n s t an a t t o r n e y , o r t h e a t t o r n e y ' s 
i n s u r e r , f o r damages r e s u l t i n g f r o m a l l e g e d m a l p r a c t i c e a r i s i n g 
o u t o f t h e t h i r d p a r t y a c t i o n . 

A s i m i l a r f a c t u a l s i t u a t i o n i n v o l v i n g s e t t l e m e n t o f a 
l e g a l m a l p r a c t i c e c l a i m was p r e s e n t e d t o us r e c e n t l y i n C h a r l e n e 
T o o l e , 41 Van N a t t a 1392 ( 1 9 8 9 ) . I n T o o l e , we d i s c u s s e d t h e C o u r t 
o f A p p e a l s ' d e c i s i o n i n S h i p l e y v. SAIF, 79 Or App 149, r e v den 
301 Or 338 ( 1 9 8 6 ) . C l a i m a n t i n S h i p l e y r e c o v e r e d a j u d g m e n t f o r 
t h e n e g l i g e n c e o f a t h i r d p a r t y d e f e n d a n t . However, t h e i n s u r e r 
f o r t h e t h i r d p a r t y d e f e n d a n t r e f u s e d t o pay t h e j u d g m e n t . 
C l a i m a n t t h e n f i l e d an a c t i o n a g a i n s t t h e i n s u r e r on t h e p o l i c y . 
A j u r y f o u n d i n f a v o r o f c l a i m a n t and awarded him t h e amount o f 
t h e o r i g i n a l j u d g m e n t p l u s i n t e r e s t . 

SAIF, t h e p a y i n g agency on t h e u n d e r l y i n g c l a i m , 
a s s e r t e d i t s s t a t u t o r y l i e n on t h e r e c o v e r y . C l a i m a n t o b j e c t e d t o 
SAIF's l i e n . C l a i m a n t a r g u e d t h a t t h e l i e n can o n l y a r i s e o u t o f 
an a c t i o n f o r t h e " n e g l i g e n c e o r wrong o f a t h i r d p e r s o n " and n o t 
o u t o f an a c t i o n by t h e b e n e f i c i a r y o f an i n s u r a n c e c o n t r a c t . We 
r e j e c t e d c l a i m a n t ' s a r g ument and h e l d t h a t SAIF had a v a l i d l i e n . 
C l a i m a n t s o u g h t j u d i c i a l r e v i e w . 

On r e v i e w , t h e c o u r t a f f i r m e d . The c o u r t r e a s o n e d as 
f o l l o w s (79 Or App a t 1 5 2 ) : 

" P l a i n t i f f e l e c t e d t o seek r e c o v e r y a g a i n s t 
t h e t h i r d p a r t y , and he s u c c e s s f u l l y o b t a i n e d 
an award o f damages f o r t h e n e g l i g e n t l y 
i n f l i c t e d i n j u r y . O n l y because t h e t h i r d 
p a r t y ' s i n s u r e r d e n i e d c o v e r a g e d i d p l a i n t i f f 
have t o i n i t i a t e an a c t i o n t o r e c o v e r t h e 
amount o f t h e j u d g m e n t . T h a t a c t i o n was 
a n c i l l a r y t o t h e a c t i o n a g a i n s t t h e i n s u r e d , 
b e c a u s e , w i t h o u t t h e j u d g m e n t a g a i n s t t h e 
i n s u r e d , no cause o f a c t i o n a g a i n s t t h e 
i n s u r e r c o u l d have e x i s t e d . P l a i n t i f f ' s 
u l t i m a t e r e c o v e r y o f damages a r o s e o u t o f t h e 
n e g l i g e n t c o n d u c t o f t h e t h i r d p a r t y , and t h e 
p r o c e e d s a r e p r o p e r l y s u b j e c t t o a l i e n by 
SAIF." 

Based upon o u r i n t e r p r e t a t i o n o f S h i p l e y , we c o n c l u d e d 
i n T o o l e t h a t a p a y i n g a g e n c y ' s l i e n e x t e n d s t o a m a l p r a c t i c e 
s e t t l e m e n t e n t e r e d i n t o b etween a c l a i m a n t and t h e Fund. 

Here, t h e Fund p r e s e n t s t h e same a r g u m e n t s , s u b j e c t t o 
f u r t h e r e x p o s i t i o n , as were p r e s e n t e d i n T o o l e . We a r e n o t 
p e r s u a d e d by t h o s e a r g u m e n t s . We c o n t i n u e t o h o l d t h a t a p a y i n g 
a g e n c y ' s l i e n e x t e n d s t o t h e m a l p r a c t i c e s e t t l e m e n t e n t e r e d i n t o 
b e tween a c l a i m a n t and t h e Fund. We a d o p t o u r d i s c u s s i o n i n T o o l e 
i n t h i s r e g a r d . 

A n t i c i p a t i n g t h i s p o s s i b i l i t y , c l a i m a n t and t h e Fund 
p l a c e d a p o r t i o n o f t h e s e t t l e m e n t f u n d s i n t o a t r u s t a c c o u n t 
p e n d i n g r e s o l u t i o n o f t h i s m a t t e r . However, t h e p a y i n g agency i s 
e n t i t l e d t o a p p r o v e or d i s a p p r o v e o f t h e s e t t l e m e n t a g r e e m e n t . 

-1751-



ORS 656.587. Because t h e p a y i n g agency was n o t a l l o w e d an 
o p p o r t u n i t y t o o b j e c t t o t h e s e t t l e m e n t a g r e e m e n t , t h e a g r e e m e n t 
i s v o i d . 

I T I S SO ORDERED. 

ROBERT E. CARPER, Claimant • Own Motion 89-0435M 
SAIF Corp, Insurance' C a r r i e r October 13, .1989 

_ Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Bo a r d c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s 1977 back i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has a c c e p t e d r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c u r r e n t back c o n d i t i o n and r e l a t e d s u r g e r y , and i t 
recommends t h a t h i s c l a i m be r e o p e n e d f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . However, SAIF w o u l d have such payments commence 
upon t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s c l a i m a n t i s 
c u r r e n t l y r e c e i v i n g f o r a s e p a r a t e 1984 knee i n j u r y . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d a w o r s e n i n g o f c l a i m a n t ' s c o m p e n s a b l e 
back c o n d i t i o n r e q u i r i n g i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e 
a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m 
t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t 
s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s c o m p e n s a b l e back i n j u r y has wor s e n e d r e q u i r i n g s u r g e r y . 
A c c o r d i n g l y , h i s c l a i m i s r e o p e n e d f o r t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n t o commence J u l y 6, 1989, t h e d a t e he was h o s p i t a l i z e d 
f o r back s u r g e r y . When a p p r o p r i a t e , t h e 1977 i n j u r y c l a i m s h o u l d be 
c l o s e a by SAIF p u r s u a n t t o OAR 438-12-055. SAIF s h a l l c o n t i n u e 
p a y i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n u n t i l c l a i m a n t i s m e d i c a l l y 
s t a t i o n a r y and t h e c l a i m i s c l o s e d o r c l a i m a n t r e t u r n s t o r e g u l a r 
work a t t h e r e g u l a r wage. Reimbursement f r o m t h e Reopened C l a i m s 
R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d - under ORS 656 . 625 and 
OAR 436, D i v i s i o n 45. 

C l a i m a n t i s a p p a r e n t l y r e c e i v i n g t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f o r a s e p a r a t e 1984 knee i n j u r y . He i s n o t e n t i t l e d t o 
r e c e i v e d o u b l e t h e s t a t u t o r y sum f o r t h e same p e r i o d o f t i m e l o s s 
because he has two s e p a r a t e d i s a b l i n g i n j u r i e s . F i s c h e r v . SAIF, 
76 Or App 656, 661 ( 1 9 8 5 ) ; Petshow v . P o r t l a n d B o t t l i n g Co., 
62 Or App 614 ( 1 9 8 3 ) , r e v den 296 Or 350 ( 1 9 8 4 ) . SAIF may p e t i t i o n 
t h e C o m p l i a n c e D i v i s i o n f o r a. p r o r a t a d i s t r i b u t i o n o f pa y m e n t s 
be t w e e n t h e 1977 and 1-984 c l a i m s . See OAR 436-60-020 (2 ) . 

I T I S SO ORDERED. 

ARTHUR R. MORRIS, Claimant Own Motion 89-0063M 
Bouglas L. Minson, Claimant's Attorney . October 13, 1989 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 

an a l l e g e d w o r s e n i n g o f h i s March 14, 1977, i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s - have e x p i r e d . The i n s u r e r a c c e p t s 
r e s p o n s i b i l i t y f o r t h e p r o p o s e d s u r g e r y , b u t opposes r e o p e n i n g o f 
c l a i m a n t ' s . c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e g r o u n d t h a t 
he has w i t h d r a w n f r o m t h e work f o r c e . 
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Under ORS 656.278 (1 ) ( a ) , we may e x e r c i s e our "own mo t i o n " 
a u t h o r i t y and reopen a c l a i m when we f i n d t h a t t h e r e i s a worsening 
o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such cases, 
we are a u t h o r i z e d t o award temporary d i s a b i l i t y compensation 
commencing from t he time the worker i s a c t u a l l y h o s p i t a l i z e d or 
undergoes o u t p a t i e n t s u r g e r y . 

I t i s und i s p u t e d t h a t c l a i m a n t ' s compensable i n j u r y has 
worsened r e q u i r i n g f u r t h e r s u r g e r y . Rather, the d i s p o s i t i v e i s s u e i s 
whether c l a i m a n t has withdrawn from t h e work f o r c e . I f so, c l a i m a n t 
i s not a "worker" w i t h i n the meaning of the Workers' Compensation Law 
and, hence, may not r e c e i v e temporary d i s a b i l i t y b e n e f i t s . See 
C u t r i g h t v. Weyerhaeuser Co., 299 Or 290, 300 (198 5 ) . 

Based on our review of t h i s r e c o r d , we f i n d t h a t c l a i m a n t 
has not worked s i n c e a t l e a s t 1983. Furthermore, c l a i m a n t ' s 
m o t i v a t i o n t o seek work, or l a c k t h e r e o f , has been a t i s s u e i n p r i o r 
Board proceedings r e l a t i n g t o h i s 1977 i n j u r y c l a i m . The i n s u r e r 
c i t e s the d e t e r m i n a t i o n s i n those p r i o r proceedings as evidence of 
c l a i m a n t ' s w i t h d r a w a l from the work f o r c e . For example, by Opinion 
and Order dated January 17, 1984, a p r i o r Referee d e c l i n e d t o award 
c l a i m a n t permanent t o t a l d i s a b i l i t y b e n e f i t s due t o h i s l a c k o f 
m o t i v a t i o n t o r e t u r n t o work. A d d i t i o n a l l y , by Own Motion Order 
dated September 15, 1986, the Board denied c l a i m a n t ' s request f o r 
permanent t o t a l d i s a b i l i t y b e n e f i t s due t o a s i m i l a r l a c k of 
m o t i v a t i o n . However, those p r e v i o u s f i n d i n g s r e g a r d i n g c l a i m a n t ' s 
m o t i v a t i o n t o f i n d work do not c o n c l u s i v e l y e s t a b l i s h t h a t he has 
e f f e c t i v e l y withdrawn from t he work f o r c e . I n s t e a d , we look t o 
c l a i m a n t ' s c u r r e n t e f f o r t s t o seek work. 

T h i s r e c o r d i s dev o i d of any evidence t h a t c l a i m a n t has 
looked f o r work s i n c e 1986. However, Dr. Nash, the c o n s u l t i n g 
neurosurgeon, r e p o r t e d i n November, 1988, t h a t c l a i m a n t has been 
" t o t a l l y unemployable" s i n c e 1986. There i s no c o n t r a r y medical 
evidence. Based on t h a t u n c o n t r o v e r t e d assessment of c l a i m a n t ' s 
v o c a t i o n a l c a p a c i t y , we f i n d t h a t reasonable e f f o r t s t o f i n d work 
would have been f u t i l e due t o the c o n t i n u i n g c o n d i t i o n s r e l a t i n g t o 
c l a i m a n t ' s compensable i n j u r y . Moreover, c l a i m a n t , r e p r e s e n t s t h r o u g h 
counsel t h a t he wants t o r e t u r n t o work and t h a t he i s s u b m i t t i n g t o 
th e proposed s u r g e r y i n hopes t h a t i t w i l l r e s t o r e h i s v o c a t i o n a l 
c a p a c i t y and r e t u r n him t o work. Based on those r e p r e s e n t a t i o n s , we 
f i n d t h a t c l a i m a n t i s w i l l i n g t o work. We f i n d , t h e r e f o r e , t h a t 
c l a i m a n t was i n the work f o r c e a t the time h i s c o n d i t i o n worsened. 
See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 (198 9 ) . He i s 
e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s t o commence the date he i s h o s p i t a l i z e d f o r the 
proposed s u r g e r y and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s 
r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
whichever i s e a r l i e r . Claimant's a t t o r n e y i s awarded 25 p e r c e n t of 
the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$200, as a reasonable a t t o r n e y f e e . Reimbursement from t he Reopened 
Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 
and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
cl o s e d by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

NOTICE TO ALL PARTIES: A p a r t y may ask t h e Board t o 
r e c o n s i d e r t h i s o r d e r . A request f o r r e c o n s i d e r a t i o n must be 

-1753-



r e c e i v e d by the Board w i t h i n 30 days of t h e m a i l i n g date o f t h i s 
o r d e r . See OAR 4 3 8 - 1 2 - 0 6 5 ( 2 ) . I f the request i s accompanied by 
evidence not p r e v i o u s l y s u b m i t t e d t o the Board, we w i l l o n l y c o n s i d e r 
t h a t evidence i f : (a) the r e c o r d , w i t h o u t the a d d i t i o n a l evidence 
has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed; and (b) the a d d i t i o n a l evidence was.not p r e v i o u s l y 
o b t a i n a b l e w i t h due d i l i g e n c e by the p a r t y r e q u e s t i n g 
r e c o n s i d e r a t i o n . See OAR 4 3 8 - 1 2 - 0 6 5 ( 3 ) . 

I n a d d i t i o n , i f t h i s o rder decreases or t e r m i n a t e s a former 
award of compensation, c l a i m a n t may appeal t h i s o rder t o the Court o f 
Appeals. The i n s u r e r may appeal t h i s o rder i f i t i n c r e a s e s a former 
award. Any appeal must be f i l e d w i t h the Court of Appeals, Supreme 
Court B u i l d i n g , Salem, Oregon 97310 w i t h i n 30 days of t h e date o f 
t h i s o r d e r . See OAR 4 3 8 - 1 2 - 0 6 5 ( 1 ) . 

RICHARD I . B0WE, Claimant WCB 87-11257 
Richard F. L a n c e f i e l d , Claimant's Attorney October 16, 1989 
Nelson, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of Referee L i p t o n ' s o r d e r which 
d i s m i s s e d h i s h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s c l a i m f o r p l e u r i t i s and pneumonitis on the b a s i s t h a t 
t h e r e q u e s t f o r . h e a r i n g was u n t i m e l y f i l e d . With h i s a p p e l l a n t ' s 
b r i e f , c l a i m a n t has s u b m i t t e d a f f i d a v i t s t o the e f f e c t t h a t t h e 
d e n i a l was never r e c e i v e d and t h a t h i s response t o the i n s u r e r ' s 
motion f o r d i s m i s s a l was not con s i d e r e d by the Referee. He 
req u e s t s t h a t the m a t t e r be remanded t o the Referee. We deny t h e 
request f o r remand and a f f i r m the .Referee*s o r d e r . 

ISSUE 

Whether t h i s case should be remanded f o r a d e t e r m i n a t i o n 
of the t i m e l i n e s s o f c l a i m a n t ' s h e a r i n g r e q u e s t . 

FINDINGS OF FACT 

Claimant f i l e d a c l a i m f o r r i g h t l u ng p l e u r i t i s and 
pneu m o n i t i s i n March 1986. The i n s u r e r denied c l a i m a n t ' s c l a i m by 
a l e t t e r dated June 2, 1986. The d e n i a l l e t t e r was sent June 2, 
l'986, by c e r t i f i e d m a i l , t o c l a i m a n t ' s l a s t known address. The 
p o s t a l s e r v i c e a t t e m p t e d t o d e l i v e r the l e t t e r on June 3, 1986, 
and again on June 10, 1986. I t was r e t u r n e d t o t h e i n s u r e r as 
unclaimed on June 18, 1986. The d e n i a l l e t t e r was then sent by 
r e g u l a r m a i l on June 19, 1986 and was not r e t u r n e d t o t h e 
i n s u r e r . Claimant r e q u e s t e d a h e a r i n g on the i n s u r e r ' s d e n i a l on 
J u l y 17, 1987. Claimant contended t h a t h i s c l a i m was compensable 
and a s s e r t e d t h a t he had never r e c e i v e d n o t i c e o f t h e d e n i a l . 

On November 9, 1987, the i n s u r e r moved f o r d i s m i s s a l o f 
the h e a r i n g r e q u e s t on the b a s i s of t i m e l i n e s s . The motion was 
accompanied- by an a f f i d a v i t s t a t i n g when the d e n i a l l e t t e r s were 
m a i l e d t o c l a i m a n t a t h i s l a s t known address.' By an o r d e r dated 
November 27, 1987, the Referee dismissed c l a i m a n t ' s request f o r 
h e a r i n g , n o t i n g t h a t c l a i m a n t had f a i l e d t o respond t o t h e 
i n s u r e r ' s m o t i o n . . • 

-1754-



FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s d e n i a l l e t t e r was m a i l e d t o c l a i m a n t ' s 
l a s t known a d d r e s s on June 2, 1986 by c e r t i f i e d m a i l , and m a i l e d 
t o c l a i m a n t ' s l a s t known a d d r e s s on June 18, 1986, by r e g u l a r m a i l . 

CONCLUSIONS OF LAW 

C l a i m a n t c o n t e n d s t h a t t h i s m a t t e r s h o u l d be remanded t o 
t h e R e f e r e e p r i m a r i l y on t h e b a s i s t h a t he n e v e r r e c e i v e d t h e 
i n s u r e r ' s d e n i a l , a n d , s e c o n d a r i l y , on t h e b a s i s t h a t t h e R e f e r e e 
d i d n o t c o n s i d e r h i s a f f a d a v i t a s s e r t i n g t h a t he had n o t r e c e i v e d 
t h e i n s u r e r ' s d e n i a l . We d i s a g r e e . 

ORS 656.319 ( 1 ) (a ) r e q u i r e s c l a i m a n t t o r e q u e s t a h e a r i n g 
w i t h i n 60 days o f n o t i f i c a t i o n . Good cause must be e s t a b l i s h e d by 
c l a i m a n t i f a h e a r i n g r e q u e s t i s f i l e d a f t e r t h e 6 0 t h d a y , b u t n o t 
l a t e r t h a n 180 days a f t e r t h e n o t i f i c a t i o n o f d e n i a l . 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The d a t e o f m a i l i n g , n o t r e c e i p t , s t a r t s t h e 
r u n n i n g o f t h e 60 day p e r i o d . W r i g h t v. B e k i n s M o v i n g & S t o r a g e Co., 
97 Or App 45 ( 1 9 8 9 ) ; C o w a r t v. SAIF, 86 Or App 748, 750 ( 1 9 8 7 ) ; 
M a d e w e l l v. S a l v a t i o n Army, 49 Or App 713, 716 ( 1 9 8 0 ) . 

I n t h e i n s t a n t c a s e , t h e r e c o r d , c o n s i s t i n g o f an a f f i d a v i t 
f r o m t h e i n s u r e r ' s c l a i m s e x a m i n e r e s t a b l i s h e s t h a t i t s d e n i a l was 
m a i l e d t o c l a i m a n t a t h i s l a s t known a d d r e s s on June 2, 1986 by 
c e r t i f i e d m a i l . C l a i m a n t does n o t c o n t e n d t h a t t h a t l e t t e r was 
m i s d i r e c t e d . The r e c o r d f u r t h e r e s t a b l i s h e s t h a t a s e c o n d d e n i a l 
l e t t e r was m a i l e d t o t h e same a d d r e s s , t h r o u g h r e g u l a r m a i l on 
June 18, 1986. C l a i m a n t d i d n o t r e q u e s t a h e a r i n g u n t i l a p p r o x i m a t e l y 
13 months a f t e r t h e June 2, 1986 d e n i a l . 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t c l a i m a n t d i d n o t r e c e i v e 
t h e d e n i a l l e t t e r , we c o n c l u d e t h a t t h e h e a r i n g r e q u e s t i s u n t i m e l y , 
as t h e t i m e p e r i o d i n w h i c h t o r e q u e s t a h e a r i n g b e g i n s r u n n i n g a t t h e 
d a t e o f m a i l i n g . W r i g h t , s u p r a . A c c o r d i n g l y , t h e h e a r i n g r e q u e s t , 
r e c e i v e d more t h a n 180 da y s a f t e r t h e d a t e o f the. d e n i a l , was u n t i m e l y 
r e g a r d l e s s o f w h e t h e r o r n o t c l a i m a n t a c t u a l l y r e c e i v e d t h e i n s u r e r ' s 
d e n i a l . I n o t h e r w o r d s , t h e "good c a u s e " e x c e p t i o n o f ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) does n o t a p p l y . Under t h e s e c i r c u m s t a n c e s , t h e 
R e f e r e e ' s d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t was c o r r e c t . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 27, 1987, i s a f f i r m e d . 

DAVID L. PRESC0TT, Claimant WCB 86-06412 & 85-11533 
Martin McKeown, Claimant's Attorney October 16, 1989 
Brian Pocock, Defense Attorney Order on Review 

Reviewed by B o a r d Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t d i d n o t award u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r a l o w back c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 
We m o d i f y . 
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FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " numbered 1 t h r o u g h 5 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As a r e s u l t o f h i s compensable l o w back i n j u r y , c l a i m a n t 
i s p e r m a n e n t l y r e s t r i c t e d t o o c c a s i o n a l l y l i f t i n g and c a r r y i n g 21 
t o 50 pounds and f r e q u e n t l y l i f t i n g and c a r r y i n g 11 t o 20 p o u n d s . 
F u r t h e r , c l a i m a n t c a n n o t r e p e t i t i v e l y bend, t w i s t . , l i f t o r s i t f o r 
p r o l o n g e d p e r i o d s o f t i m e . 

As a r e s u l t o f h i s compe n s a b l e i n j u r y , c l a i m a n t has 
s u s t a i n e d p e r m a n e n t i m p a i r m e n t i n t h e m i n i m a l r a n g e . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s compe n s a b l e l o w back i n j u r y , c l a i m a n t 
has s u s t a i n e d a 10 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t had p e r m a n e n t 
l i m i t a t i o n s , b u t c o n c l u d e d t h a t t h e y were a t t r i b u t a b l e t o an 
a n a t o m i c a l d e f e c t and n o t t h e co m p e n s a b l e i n j u r y . We d i s a g r e e and 
m o d i f y . 

P r i o r t o t h e 1984 co m p e n s a b l e i n j u r y , x - r a y s showed no 
s i g n o f a d e g e n e r a t i v e c o n d i t i o n . F o l l o w i n g t h e 1984 i n j u r y , 
d e g e n e r a t i v e s p o n d y l a r t h r o s i s was d e t e c t e d . Dr. M a t t e r i r e p o r t e d 
t h a t t h i s d e g e n e r a t i v e change and t h e r e s u l t a n t s t r a i n was t h e 
cause o f c l a i m a n t ' s s y m p t o m a t o l o g y f o l l o w i n g t h e 1984 i n j u r y . I n 
1986, Dr. Adams n o t e d t h a t c l a i m a n t d i d have x - r a y changes i n h i s 
l o w e r back t h a t were s u g g e s t i v e o f d e g e n e r a t i v e c h a n g e s . 
Dr. B e r n s t e i n r e p o r t e d t h a t c l a i m a n t ' s l o w back c o n d i t i o n 
d e v e l o p e d f r o m a p r i o r 1981 compen s a b l e i n j u r y and was a g g r a v a t e d 
by t h e 1984 c o m p e n s a b l e i n j u r y , b u t s t a t e d t h a t n e i t h e r i n j u r y was 
a " w e l l - d e f i n e d e v e n t . " 

B o t h D r s . M a t t e r i and Adams r e p o r t t h a t c l a i m a n t ' s 1984 
i n j u r y i s c a u s a l l y r e l a t e d t o h i s c u r r e n t c o n d i t i o n . A l t h o u g h . 
Dr. B e r n s t e i n r e f e r s t o a p r i o r ' c o m p e n s a b l e i n j u r y , x - r a y s d i d n o t 
document t h e d e g e n e r a t i v e c o n d i t i o n u n t i l a f t e r t h e 1984 
compens a b l e i n j u r y . Thus, t o t h e e x t e n t t h a t Dr. B e r n s t e i n ' s 
o p i n i o n can be i n t e r p r e t e d t o r e l a t e a l l o f c l a i m a n t ' s symptoms t o 
t h e 1981 i n j u r y , we f i n d t h e o p i n i o n u n p e r s u a s i v e . Somers v. 
SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

I n c o n c l u s i o n , , t h e w e i g h t o f t h e . m e d i c a l e v i d e n c e 
s u g g e s t s t h a t t h e c u r r e n t symptoms a t t r i b u t a b l e t o c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n a r e r e l a t e d t o h i s compe n s a b l e 1984 
i n j u r y . Thus, t o t h e e x t e n t t h a t t h e 1984 compensable i n j u r y 
r e n d e r e d t h e d e g e n e r a t i v e c o n d i t i o n p e r m a n e n t l y s y m p t o m a t i c , t h o s e 
symptoms a r e c o n s i d e r e d i n r a t i n g p e r m a n e n t d i s a b i l i t y . See 
B a r r e t t v . D & H D r y w a l l , 300 Or 325, 328 ( 1 9 8 5 ) . 

We n o t e p a r e n t h e t i c a l l y t h a t t h e e m p l o y e r a r g u e s t h a t 
c l a i m a n t has r e t u r n e d t o work and i s r e c e i v i n g a wage commensurate 
w i t h h i s p r e - i n j u r y wage. Such a f a c t o r ; , h o w ever, i s n o t 
n e c e s s a r i l y d e t e r m i n a t i v e i n r e g a r d t o an e v a l u a t i o n o f a 
pe r m a n e n t l o s s o f e a r n i n g c a p a c i t y . See J a c o b s v. 
L o u i s i a n a - P a c i f i c , 59 Or App 1 ( 1 9 8 2 ) . 
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I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , we 
c o n s i d e r h i s p e r m a n e n t i m p a i r m e n t a t t r i b u t a b l e t o t h e c o m p e n s a b l e 
i n j u r y , w h i c h i n c l u d e s t h e p e r m a n e n t symptoms r e l a t e d t o h i s 
p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n , and a l l t h e r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t s e q . We 
a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c F a n i c a l 
f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; 
F r a i j o v. F r e d N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . A f t e r 
c o n s i d e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , we c o n c l u d e t h a t an a w a r d 
o f 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y p r o v i d e s a p p r o p r i a t e 
c o m p e n s a t i o n f o r t h e l o s s o f e a r n i n g c a p a c i t y c l a i m a n t has s u s t a i n e d 
as a r e s u l t o f h i s 1984 c o m p e n s a b l e l o w back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1987, i s m o d i f i e d . 
C l a i m a n t i s awarded 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r h i s 1984 l o w back i n j u r y . C l a i m a n t ' s a t t o r n e y i s 
a w a r ded 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s 
o r d e r , n o t t o e x c e e d $3,000. A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e 
e m p l o y e r t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed $322.50. 

TERRY R. DIARMIT, Claimant WCB 86-16382 
Qu i n t i n B. E s t e l l , Claimant's Attorney October 18, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members Crid.er and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Emerson's o r d e r 
w h i c h : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a l o w back i n j u r y ; and ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n O r d e r t h a t d e c l i n e d t o award u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and 
e x t e n t o f p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

The B o a r d a d o p t s t h e R e f e r e e ' s " F i n d i n g s o f F a c t " and 
makes t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s 1986 i n j u r y w i t h t h e Oregon N a t i o n a l Guard 
(ONG) i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s c o m p e n s a b l e 
low back c o n d i t i o n . 

C l a i m a n t ' s l o w back c o n d i t i o n • w a s m e d i c a l l y s t a t i o n a r y 
i m m e d i a t e l y p r i o r t o t h e ONG i n j u r y . A t t h a t t i m e , he s u f f e r e d no 
p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 1983 c o m p e n s a b l e low 
back i n j u r y w i t h SAIF. 

The B o a r d a d o p t s t h e R e f e r e e ' s " C o n c l u s i o n s and Reasons", 
e x c e p t t h a t we n o t e t h a t c o n t r a r y t o t h e R e f e r e e ' s s t a t e m e n t a t t h e 
t o p o f page 3, an Oregon i n s u r e r i s n o t a u t o m a t i c a l l y r e l i e v e d o f 
r e s p o n s i b i l i t y f o r a w o r s e n i n g o f i t s c o m p e n s a b l e i n j u r y when 
a n o t h e r j u r i s d i c t i o n a c c e p t s a c l a i m f o r a new i n j u r y . R a t h e r , t h e 
Oregon i n s u r e r i s r e l i e v e d o f r e s p o n s i b i l i t y o n l y i f t h e i n j u r y 
a c c e p t e d i n t h e o t h e r j u r i s d i c i t i o n i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e c o n d i t i o n . M i v i l l e v. SAIF, 76 Or App 603, 
( 1 9 8 5 ) ; H a r r y W. C l a r k , 38 Van N a t t a 808 ( 1 9 8 6 ) . As we f i n d t h a t 
t h e 1986 ONG i n j u r y d i d i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n , t h e M i v i l l e d o c t r i n e i s a p p l i c a b l e and t h e 
R e f e r e e ' s u l t i m a t e d e c i s i o n i s c o r r e c t . 

I n r e g a r d t o t h e i s s u e o f e x t e n t o f p e r m a n e n t d i s a b i l i t y , 
t h e R e f e r e e was c o r r e c t i n r a t i n g c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y 
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based on c l a i m a n t ' s c o n d i t i o n p r i o r to the i n j u r y a t ONG. See 
R e f u g i o Guzman, 39 Van Na.tta 808 (1987 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated December 7, 1987 i s a f f i r m e d . 

KELLY B. WORDEN, Claimant WCB 86-17624 
Emmons, Kyle, et a l . , Claimant's Attorneys October 18, 1989 
C l i f f , Snarskis, et a l . , Defense Attorneys 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r 
w h i c h : ( 1 ) upheld the i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r payment of an a n t i - d e p r e s s a n t 
p r e s c r i p t i o n ; ( 2 ) upheld the i n s u r e r ' s p a r t i a l d e n i a l of 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r an a t h l e t i c c l u b membership; 
and ( 3 ) a f f i r m e d a D e t e r m i n a t i o n Order which d i d not award 
un s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . On 
r e v i e w , the i s s u e s a r e m e d i c a l s e r v i c e s , membership i n an a t h l e t i c 
c l u b , and e x t e n t of permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n November 1985 
when he s l i p p e d and f e l l on the i c e . He was o r i g i n a l l y s een by 
Dr. N e a l , who p r o v i d e d c o n s e r v a t i v e c a r e . He was p l a c e d on 
p h y s i c a l t h e r a p y and was d i a g n o s e d as h a v i n g a t h o r a c i c s t r a i n . 
He was r e f e r r e d to H e a l t h R e s o u r c e s System,, who d i a g n o s e d a 
m i d - t h o r a c i c s p r a i n and s t r a i n , but d i d not a c c e p t him a s a 
p a t i e n t . 

I n March 1986, c l a i m a n t was seen by Dr. S t a n l e y , who 
diagnosed a back s t r a i n , p r o b a b l e muscle l i g a m e n t i n o r i g i n , and 
recommended p h y s i c a l t h e r a p y and m e d i c a t i o n . I n A p r i l 1986, 
c l a i m a n t was s e e n by Dr. L e w i s , o r t h o p e d i s t . Dr. L e w i s ' 
a s s e s s m e n t was " r u l e - o u t h e r n i a t e d L4-5 d i s c w i t h l e f t L5 
r a d i c u l o p a t h y v e r s u s f a c e t t e i n j u r y . " He recommended a CAT s c a n 
be performed. 

The CAT s c a n was n e g a t i v e and Dr. L e w i s recommended 
p h y s i o t h e r a p y and a work h a r d e n i n g program. I n J u l y 1986 
Dr. L e w i s r e l e a s e d c l a i m a n t to l i g h t duty work. I n October 1986, 
Dr. L e w i s r e p o r t e d t h a t c l a i m a n t s h o u l d have no permanent 
impairment as a r e s u l t of h i s i n d u s t r i a l i n j u r y , but f e l t t h a t 
c l a i m a n t would l i k e l y need p s y c h o l o g i c a l t r e a t m e n t as t h e r e were 
l i t t l e o b j e c t i v e f i n d i n g s to s u p p o r t the s u b j e c t i v e c o m p l a i n t s . 

The O r t h o p a e d i c C o n s u l t a n t s performed an independent 
m e d i c a l e x a m i n a t i o n i n October 1986. The C o n s u l t a n t s d i a g n o s e d 
c o n t u s i o n of the l e f t h i p , by h i s t o r y , and p s y c h o l o g i c a l f a c t o r s 
i n t e r f e r i n g w i t h r e c o v e r y . On October 14, 1986, Dr. L e w i s 
p r e s c r i b e d a membership, f o r t h e r a p e u t i c p u r p o s e s , a t an a t h l e t i c 
c l u b f o r use of the j a c u z z i . I n November 1986, c l a i m a n t was seen 
by Dr. K l e i n f o r a p s y c h i a t r i c e v a l u a t i o n . Dr. K l e i n d i a g n o s e d a 
p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r and r e p o r t e d t h a t c l a i m a n t would 
not b e n e f i t from any p s y c h i a t r i c t r e a t m e n t . A December 1 , 1986 
D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m w i t h no award of 
permanent d i s a b i l i t y . A second D e t e r m i n a t i o n Order i s s u e d on 
December 16, 1986, which a f f i r m e d the p r i o r D e t e r m i n a t i o n Order. 
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I n F e b r u a r y 1987, c l a i m a n t was examined by Dr. K e l l e r , 
n e u r o l o g i s t , on r e f e r r a l f r o m Dr. L e w i s . Dr. K e l l e r d i a g n o s e d 
c h r o n i c m y o f a s c i a l p a i n and p r e s c r i b e d an a n t i - d e p r e s s a n t f o r 
t r e a t m e n t o f t h e c h r o n i c p a i n . I n A p r i l 1987, t h e i n s u r e r d e n i e d 
c l a i m a n t ' s c l a i m f o r t h e membership a t t h e a t h l e t i c c l u b . I n 
May 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m f o r t h e 
a n t i - d e p r e s s a n t p r e s c r i p t i o n . 

C l a i m a n t i s 30 y e a r s o l d and has a t t a i n e d h i s GED. He 
has p r e v i o u s l y w o r k e d as a f o r k l i f t d r i v e r , c a r p e n t e r , d e l i v e r y 
t r u c k d r i v e r , c a s h i e r / c l e r k , l a n d s c a p e l a b o r e r , d i s h w a s h e r , s t a b l e 
c l e a n e r , c h o k e r s e t t e r , and gas s t a t i o n a t t e n d a n t . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y o f A n t i - D e p r e s s a n t P r e s c r i p t i o n 

The R e f e r e e f o u n d t h a t t h e a n t i - d e p r e s s a n t s were 
p r e s c r i b e d f o r t r e a t m e n t o f c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y 
d i s o r d e r and n o t c l a i m a n t ' s c o m p e n s a b l e back i n j u r y . He c o n c l u d e d 
t h a t t h e p r e s c r i p t i o n was t h e r e f o r e n o t c o m p e n s a b l e . We a g r e e . 

C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and n e c e s s a r y 
m e d i c a l t r e a t m e n t r e q u i r e d as a r e s u l t o f h i s c o m p e n s a b l e i n j u r y . 
ORS 6 5 6 . 2 4 5 ( 1 ) . I n t h e p r e s e n t c a s e , t h e a n t i - d e p r e s s a n t was 
p r e s c r i b e d by Dr. K e l l e r , a n e u r o l o g i s t , on a t r i a l b a s i s i n an 
e f f o r t t o a v o i d n a r c o t i c p a i n k i l l e r s . T h e r e were no o b j e c t i v e 
n e u r o l o g i c a l f i n d i n g s a t t h a t t i m e . Dr. K e l l e r , does n o t r e l a t e 
t h e p r e s c r i p t i o n o f t h e a n t i - d e p r e s s a n t s t o t h e c o m p e n s a b l e 
i n j u r y . F u r t h e r , Dr. L e w i s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d 
t h a t c l a i m a n t had marked n o n - o r g a n i c f a c t o r s r e l a t i n g t o h i s p a i n 
and o p i n e d t h a t c l a i m a n t d i d n o t have any o b j e c t i v e i m p a i r m e n t . 
F i n a l l y , Dr. K l e i n n o t e d f a c t o r s o f s e c o n d a r y g a i n , i n c l u d i n g 
a c c e s s t o n a r c o t i c s , and recommended t h a t t r e a t m e n t be c o n s i d e r e d 
o n l y i f o b j e c t i v e f i n d i n g s s u p p o r t e d such t r e a t m e n t . Under t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t t h e p r e s c r i p t i o n f o r a n t i - d e p r e s s a n t s i s r e a s o n a b l e and 
n e c e s s a r y as a r e s u l t o f h i s c o m p e n s a b l e back i n j u r y . 

C o m p e n s a b i l i t y o f A t h l e t i c C l u b Membership 

The R e f e r e e c o n c l u d e d t h a t an a t h l e t i c c l u b m e m b e r s h i p , 
e v e n i f used s o l e l y t o o b t a i n j a c u z z i t h e r a p y , was n o t a 
r e a s o n a b l e m e d i c a l s e r v i c e n e c e s s a r y f o r c l a i m a n t ' s r e c o v e r y f r o m 
h i s c o m p e n s a b l e i n j u r y . We a g r e e w i t h t h e R e f e r e e , a l t h o u g h on a 
d i f f e r e n t b a s i s . 

Former OAR 4 3 6 - 1 0 - 0 4 0 ( 7 ) p r o v i d e s i n t e r a l i a t h a t " t r i p s 
t o s p a s , r e s t a r e a s o r r e t r e a t s . . . a r e n o t r e i m b u r s a b l e u n l e s s 
s p e c i a l m e d i c a l c i r c u m s t a n c e s a r e shown t o e x i s t . " H e r e , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. L e w i s , o p i n e d t h a t t h e n a t u r e 
o f c l a i m a n t ' s i n j u r y d i d n o t r e q u i r e j a c u z z i t r e a t m e n t and he f e l t 
t h a t warm s h o w e r s , h o t b a t h s , h o t pa c k s and massage w o u l d be j u s t 
as e f f e c t i v e . The O r t h o p a e d i c C o n s u l t a n t s o p i n e d t h a t j a c u z z i 
t r e a t m e n t o f f e r e d no a d v a n t a g e s i n c o m p a r i s o n w i t h warm sh o w e r s 
and warm p a c k s . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t no 
s p e c i a l m e d i c a l c i r c u m s t a n c e s e x i s t e d t h a t r e q u i r e d c l a i m a n t t o 
have j a c u z z i t r e a t m e n t . See Deborah S. 0'Shea-Mathews, 
40 Van N a t t a 1834, 1837 (1988T 
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F u r t h e r m o r e , we have p r e v i o u s l y h e l d t h a t membership i n 
an a t h l e t i c c l u b i s s u b j e c t , to former OAR 4 3 6 - 1 0 - 0 5 0 ( 2 ) , which 
r e q u i r e s the a t t e n d i n g p h y s i c i a n to m a i n t a i n d i r e c t c o n t r o l or 
s u p e r v i s i o n over t r e a t m e n t p r o v i d e d by n o n - l i c e n s e d p r o v i d e r s . 
See Stephen P. C u l v e r , 39 Van Nat t a 653 ( 1 9 8 7 ) ; Sandy J . 
Devereaux, 37 Van N a t t a 156 ( 1 9 8 5 ) . The r e c o r d does not e s t a b l i s h 
t h a t Dr. L e w i s m a i n t a i n e d any type of s u p e r v i s i o n or c o n t r o l over 
the j a c u z z i t r e a t m e n t p r o v i d e d a t the a t h l e t i c c l u b . A c c o r d i n g l y , 
c l a i m a n t ' s membership i n the a t h l e t i c c l u b i s not i n c o m p l i a n c e 
w i t h former OAR 436-10-050(2),and i s a l s o not compensable on t h e s e 
grounds. 

E x t e n t of Permanent D i s a b i l i t y 

We adopt the R e f e r e e ' s c o n c l u s i o n s and r e a s o n i n g i n 
r e g a r d to the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

I n r a t i n g the e x t e n t of c l a i m a n t ' s d i s a b i l i t y we 
c o n s i d e r h i s permanent p h y s i c a l impairment and a l l r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380 et. s e q . 
We a p p l y t h e s e r u l e s a s g u i d e l i n e s , not as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 
( 1 9 8 4 ) ; F r a i j o v. F r e d N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

I n d e t e r m i n i n g t h a t c l a i m a n t has s u s t a i n e d no permanent 
d i s a b i l i t y a s a r e s u l t of h i s compensable i n j u r y , we p r i m a r i l y 
r e l i e d on the o p i n i o n of Dr. L e w i s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
who opined t h a t c l a i m a n t had no permanent impairment a s a r e s u l t 
of the compensable i n j u r y and c o n c u r r e d w i t h the r e p o r t of the 
O r t h o p a e d i c C o n s u l t a n t s which rea c h e d the same c o n c l u s i o n . We 
note t h a t Dr. L e w i s d i d p l a c e r e s t r i c t i o n s on c l a i m a n t i n a 
subsequent r e p o r t . However,, he r e l a t e d t h o s e l i m i t a t i o n s to 
no n - o r g a n i c f a c t o r s not a s s o c i a t e d w i t h the compensable i n j u r y . 
We a l s o note t h a t , a l t h o u g h Dr. K e l l e r d i d not f e e l c l a i m a n t c o u l d 
r e t u r n to h i s p r e v i o u s j o b , she noted t h a t o r g a n i c c a u s e s of 
c l a i m a n t ' s p a i n had a l l been n e g a t i v e , whereas e v a l u a t i o n s f o r 
p s y c h o l o g i c a l i n t e r f e r e n c e had been p o s i t i v e . 

A c c o r d i n g l y , we ag r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t has not proven t h a t he s u s t a i n e d any permanent d i s a b i l i t y 
a s a r e s u l t of h i s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r dated November 6, 1987 i s a f f i r m e d . 

MICHAEL BRUNER, Claimant Own Motion 88-0065M 
Welch, e t a l . , Claimant's Attorneys ' October 19, 1989 
Beers, et a l . , Defense Attorneys Own Motion Order Denying Recon

s i d e r a t i o n 
The i n s u r e r r e q u e s t e d abatement and r e c o n s i d e r a t i o n of t h e 

Board's August 23, 1989, Own Motion Order t h a t s e t a s i d e a s premature 
the i n s u r e r ' s November 9, 1988, N o t i c e of C l o s u r e . We a b a t e d and 
withdrew t h a t o r d e r on September 7, 1989, to a l l o w c l a i m a n t 
a d d i t i o n a l time i n which t o respond to t he i n s u r e r ' s motion. 
C l a i m a n t has not s u b m i t t e d a r e s p o n s e . We now c o n s i d e r t h e i n s u r e r ' s 
motion f o r r e c o n s i d e r a t i o n . 
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We s e t a s i d e t h e i n s u r e r ' s c l a i m c l o s u r e f o r l a c k of 
p e r s u a s i v e e v i d e n c e to s u p p o r t a f i n d i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y r e g a r d i n g h i s r i g h t knee c o n d i t i o n . The i n s u r e r now 
s u b m i t s a d d i t i o n a l e v i d e n c e to s u p p o r t i t s c l o s u r e , i n c l u d i n g l e t t e r s 
and a m e d i c a l r e p o r t t h a t were not p r e v i o u s l y s u b m i t t e d t o the 
Board. The i n s u r e r a l s o s u b m i t s an a f f i d a v i t by i t s c l a i m s examiner, 
which s t a t e s t h a t s u p p o r t i n g documents were not p r e v i o u s l y p r o v i d e d 
to the Board b e c a u s e the Board's former Own Motion S p e c i a l i s t 
v e r b a l l y r e p r e s e n t e d t h a t o n l y t h o s e documents upon which the i n s u r e r 
s p e c i f i c a l l y r e l i e d to c l o s e the c l a i m s h o u l d be s u b m i t t e d and 
b e c a u s e s u b s e q u e n t r e p o r t s from p r e v i o u s t r e a t i n g p h y s i c i a n s were not 
a v a i l a b l e a t t h a t t i m e . 

New e v i d e n c e s u b m i t t e d w i t h a r e q u e s t f o r r e c o n s i d e r a t i o n 
w i l l be c o n s i d e r e d o n l y i f : ( 1 ) the r e c o r d , w i t h o u t the a d d i t i o n a l 
e v i d e n c e , has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d ; and ( 2 ) the a d d i t i o n a l e v i d e n c e was 
u n o b t a i n a b l e w i t h due d i l i g e n c e by the moving p a r t y p r i o r to i t s 
s u b m i s s i o n to the Board. OAR 4 3 8 - 1 2 - 0 6 5 ( 3 ) . Here, we f i n d t h a t the 
a d d i t i o n a l e v i d e n c e was o b t a i n a b l e w i t h due d i l i g e n c e p r i o r to t h e i r 
s u b m i s s i o n . The a d d i t i o n a l e v i d e n c e c o n s i s t s of l e t t e r s and a 
m e d i c a l r e p o r t which a r e a l l d a t e d i n e a r l y November, 1988. A f t e r 
c l a i m a n t a p p e a l e d the i n s u r e r ' s c l a i m c l o s u r e , we a d v i s e d the i n s u r e r 
by l e t t e r d a t e d J a n u a r y 1 1 , 1989, t h a t i t had 15 days i n which to 
p r o v i d e the Board and c l a i m a n t c o p i e s of a l l m a t e r i a l s c o n s i d e r e d by 
i t i n c l o s i n g the c l a i m . See OAR 4 3 8 - 1 2 - 0 6 0 ( 2 ) . C o n s e q u e n t l y , t h e 
i n s u r e r had a t l e a s t u n t i l J a n u a r y 26, 1989, to o b t a i n the documents 
a t i s s u e . I n f a c t , the i n s u r e r had n i n e months to o b t a i n the 
documents, because the Board d i d not r e v i e w the m e r i t s of i t s c l o s u r e 
u n t i l August, 1989. 

Assuming the t r u t h of the a f f i d a v i t s , i t would not e f f e c t 
our f i n d i n g t h a t the a d d i t i o n a l e v i d e n c e was p r e v i o u s l y o b t a i n a b l e 
w i t h due d i l i g e n c e . R e l i a n c e on v e r b a l r e p r e s e n t a t i o n s by Board 
s t a f f does not e x c u s e p a r t i e s from complying w i t h the c l e a r d i c t a t e s 
of our r u l e s . The r u l e s s p e c i f i c a l l y r e q u i r e d the i n s u r e r t o submit 
to the Board c o p i e s of a l l m a t e r i a l s c o n s i d e r e d by the i n s u r e r i n 
c l o s i n g the c l a i m . See OAR 438-12-0 6 0 ( 2 ) . Because the i n s u r e r 
f a i l e d to do s o , we d e c l i n e to c o n s i d e r the a d d i t i o n a l e v i d e n c e and 
deny i t s r e q u e s t f o r r e c o n s i d e r a t i o n . 

I T I S SO ORDERED. 

ROBERT J. BUCKLEY, Claimant WCB 86-09974 
Michael J. Peterson, Claimant's Attorney October 19, 1989 
S t a f f o r d J. H a z e l e t t , Defense Attorney Order on Review (Remanding) 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t , pro s e , r e q u e s t s r e v i e w of R e f e r e e Z u c k e r ' s 
o r d e r which: ( 1 ) found t h a t c l a i m a n t had withdrawn h i s h e a r i n g 
r e q u e s t ; and ( 2 ) d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . On r e v i e w , the 
i s s u e i s the p r o p r i e t y of the R e f e r e e ' s d i s m i s s a l . We remand. 

FINDINGS OF FACT 

I n A p r i l 1987, c l a i m a n t t i m e l y f i l e d a Request f o r 
H e a r i n g . On August 27, 1987, the H e a r i n g s D i v i s i o n i s s u e d a 
N o t i c e of H e a r i n g , which s e t a h e a r i n g f o r November 2, 1987. 
On November 12, 1987, the R e f e r e e e n t e r e d an O p i n i o n and Order 
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d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g . The R e f e r e e s t a t e d t h a t 
c l a i m a n t ' s c o u n s e l had t o l d her t h a t c l a i m a n t d i d not i n t e n d to 
pursu e the remedies a v a i l a b l e through the h e a r i n g p r o c e s s and would 
not appear a t the s c h e d u l e d h e a r i n g . 

C l a i m a n t r e q u e s t e d Board r e v i e w , s t a t i n g t h a t , " I do not 
w i s h to l o s e my r i g h t to a p p e a l . " 

FINDINGS OF ULTIMATE FACT 

The r e c o r d . h a s been i n c o m p l e t e l y and i n s u f f i c i e n t l y 
d e v e l o p e d . 

CONCLUSIONS OF LAW 

We may remand to the R e f e r e e s h o u l d we f i n d t h a t the 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . Here, the R e f e r e e 
noted t h a t she had been a d v i s e d by c l a i m a n t ' s c o u n s e l t h a t c l a i m a n t 
d i d not w i s h to proceed w i t h the h e a r i n g . The r e c o r d , however, i s 
devo i d of any motions, c o r r e s p o n d e n c e or e x h i b i t s c o n c e r n i n g the 
d i s m i s s a l of c l a i m a n t ' s r e q u e s t f o r h e a r i n g . F u r t h e r m o r e , b e c a use 
the c a s e was d i s m i s s e d w i t h o u t a h e a r i n g , no t r a n s c r i p t e x i s t s . 
A c c o r d i n g l y , we f i n d n o t h i n g i n the r e c o r d to support the a s s e r t i o n 
t h a t c l a i m a n t d i d not w i s h to pursue h i s c l a i m . Under such 
c i r c u m s t a n c e s , we f i n d t h a t the r e c o r d b e f o r e us has been 
i m p r o p e r l y , i n c o m p l e t e l y , and i n s u f f i c i e n t l y d e v e l o p e d . 

We, t h e r e f o r e , remand t h i s matter to the P r e s i d i n g 
R e f e r e e w i t h i n s t r u c t i o n s to a s s i g n t h i s matter to a R e f e r e e to 
conduct f u r t h e r p r o c e e d i n g s to determine whether the d i s m i s s a l i s 
j u s t i f i e d . I f the R e f e r e e f i n d s t h a t d i s m i s s a l i s j u s t i f i e d , a 
f i n a l o r d e r s h a l l i s s u e s e t t i n g f o r t h the R e f e r e e ' s r e a s o n i n g . 
Should the R e f e r e e f i n d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t s h o u l d not 
be d i s m i s s e d , t h i s m a t t e r s h a l l proceed to h e a r i n g on the m e r i t s of 
the i s s u e s r a i s e d i n c l a i m a n t ' s h e a r i n g r e q u e s t and upon c l o s u r e of 
the h e a r i n g r e c o r d , the R e f e r e e ' s order s h a l l i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r dated November 12, 1987 i s v a c a t e d 
and t h i s m a t t e r i s remanded to the P r e s i d i n g R e f e r e e f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

GLADYS DISCANT, Claimant Own Motion 88-0501M 
Malagon, et a l . , Claimant's Attorneys October 19, 1989 

Own Motion Order on Reconsideration 
C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our September 10, 

1988, Own Motion D e t e r m i n a t i o n , as c o r r e c t e d on September 16, 1988, 
t h a t c l o s e d her c l a i m w i t h no a d d i t i o n a l award of c o m p e n s a t i o n . We 
r e s c i n d our o r i g i n a l . o r d e r . 

The i n s u r e r v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m sometime 
i n 1988, f o l l o w i n g t h e e x p i r a t i o n of her a g g r a v a t i o n r i g h t s . 
T h e r e f o r e , t h e p r o c e s s i n g of t h i s c l a i m i s governed by t he Board's 
c u r r e n t own motion r u l e s . See OAR 438-12-018. The c u r r e n t r u l e s 
r e q u i r e t h e i n s u r e r to c l o s e t h e c l a i m , w i t h o u t i s s u a n c e of a Board 
o r d e r , when m e d i c a l r e p o r t s i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n h a s 
become m e d i c a l l y s t a t i o n a r y . OAR 438-12-055. C o n s e q u e n t l y , t h i s 
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c l a i m s h o u l d not have been c l o s e d by Board o r d e r . A c c o r d i n g l y , our 
September 10, 1988, o r d e r , a s c o r r e c t e d on September 16, 1988, i s 
aba t e d and wit h d r a w n . C l a i m a n t ' s c l a i m i s remanded to the i n s u r e r 
f o r f u r t h e r p r o c e s s i n g to c l o s u r e . F o l l o w i n g t h a t c l o s u r e , c l a i m a n t 
may a d d r e s s i t s c o n c e r n s to the Board by r e q u e s t f o r r e v i e w of t h e 
c l o s u r e . 

I T I S SO ORDERED. 

GLENDA J. HERRING, Claimant Own Motion 89-0426M 
Brian R. Whitehead, Claimant's Attorney October 19,.1989 
SAIF Corp Legal, Defense Attorney Own Motion Order 

The S A I F C o r p o r a t i o n has s u b m i t t e d to the Board 
c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g of her September 1 , 
1978, i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . S A I F has a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n ; however, i t opposes r e o p e n i n g of her c l a i m f o r payment 
of temporary t o t a l d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t 
has removed h e r s e l f from t h e work f o r c e . 

We may e x e r c i s e our own motion a u t h o r i t y to reopen 
c l a i m a n t ' s c l a i m f o r a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n i f she has s u s t a i n e d a worsening of her compensable 
i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y , or o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 656 . 2 7 8 ( 1 ) ( a ) . A f t e r 
r e v i e w of t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d s u c h 
a w o r s e n i n g . 

N e v e r t h e l e s s , to r e c e i v e temporary t o t a l d i s a b i l i t y , 
b e n e f i t s f o r a w o r s e n i n g of her compensable i n j u r y , c l a i m a n t must 
be i n the work f o r c e a t t h e time of t he w o r s e n i n g . C u t r i g h t v. 
Weyerhaeuser Company, 229 Or 290 ( 1 9 8 5 ) . Here, c l a i m a n t c o n c e d e s 
t h a t she has not worked s i n c e 1984. T h e r e f o r e , c l a i m a n t i s deemed 
to have withdrawn from t h e work f o r c e , u n l e s s she e s t a b l i s h e s t h a t 
she i s w i l l i n g t o work and t h a t e i t h e r : ( 1 ) she i s making 
r e a s o n a b l e e f f o r t s t o o b t a i n employment; or ( 2 ) r e a s o n a b l e e f f o r t s 
t o o b t a i n employment would be f u t i l e because of her compensable 
i n j u r y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
( 1 9 8 9 ) . 

Here, we a r e pe r s u a d e d t h a t c l a i m a n t had withdrawn from 
the work f o r c e a t t h e time of her w o r s e n i n g . C l a i m a n t c o n t e n d s 
t h a t she has not been l o o k i n g f o r work d u r i n g the p a s t y e a r due t o 
r e c e n t s u r g e r i e s on her p a r a l y z e d r i g h t v o c a l c o r d , which r e s u l t e d 
from her compensable i n j u r y . The s u r g e r i e s c o n s i s t e d of a t e f l o n 
i n j e c t i o n of the v o c a l c o r d i n August, 1988, and removal of e x c e s s 
t e f l o n i n December, 1988, and a g a i n i n A p r i l , 1989. C l a i m a n t 
a l l e g e s t h a t she s t i l l i s unable to t a l k . She f u r t h e r c o m p l a i n s 
of a "bad neck and arms," a p p a r e n t l y r e f e r r i n g to the c o n t i n u i n g 
e f f e c t s of her o r i g i n a l compensable i n j u r y . However, though 
c l a i m a n t m a i n t a i n s t h a t she i s w i l l i n g to work, the r e c o r d i s 
de v o i d of any m e d i c a l e v i d e n c e s u p p o r t i n g c l a i m a n t ' s c o n t e n t i o n 
t h a t she has been p h y s i c a l l y u n a b l e to do so because of t he 
compensable i n j u r y and r e s u l t i n g t r e a t m e n t . Absent such e v i d e n c e , 
we do not f i n d e i t h e r t h a t c l a i m a n t has made r e a s o n a b l e e f f o r t s to 
f i n d work or t h a t t h o s e e f f o r t s would be f u t i l e because of her 
compensable i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has 
withdrawn from the work f o r c e and, t h e r e f o r e , deny her r e q u e s t f o r 
own motion r e o p e n i n g . 
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E n t i t l e m e n t to m e d i c a l e x p e n s e s p u r s u a n t to ORS.656.245 
i s not a f f e c t e d by t h i s o r d e r . 

I T I S SO ORDERED. 

CHARLES L. KRONER, Claimant WCB 87-07998 
M e r r i l l Schneider, Claimant's Attorney October 19, 1989 
Schwenn, et a l . , . Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Knudsen's o r d e r t h a t s e t a s i d e i t s d e n i a l of c h i r o p r a c t i c 
t r e a t m e n t f o r c l a i m a n t ' s low back i n j u r y . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t d e c l i n e d t o 
a s s e s s a p e n a l t y and accompanying a t t o r n e y f e e f o r an a l l e g e d 
u n r e a s o n a b l e d e n i a l . C l a i m a n t a l s o s e e k s an i n c r e a s e d a t t o r n e y 
f e e award f o r s e r v i c e s r e n d e r e d a t h e a r i n g . We award an i n c r e a s e d 
a t t o r n e y f e e ; o t h e r w i s e , we a f f i r m . 

• ISSUES 

1. D e n i a l of f u r t h e r c h i r o p r a c t i c c a r e . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 

d e n i a l . 

3. Amount of a t t o r n e y f e e s awarded a t h e a r i n g . 

FINDINGS OF FACT 
C l a i m a n t , employed a s a b u i l d i n g maintenance worker, 

i n j u r e d h i s low back on F e b r u a r y 18, 1986, w h i l e s h o v e l i n g snow 
on the e m p l o y e r ' s p r e m i s e s . C l a i m a n t began t r e a t i n g w i t h 
Dr. P e t t i g r e w , c h i r o p r a c t o r , t h a t same day. Dr. P e t t i g r e w 
diagnosed a c u t e l u m b o s a c r a l s p r a i n / s t r a i n w i t h - a t t e n d a n t 
m y o f a s c i t i s . Dr. P e t t i g r e w p r o v i d e d m a n i p u l a t i o n , u l t r a s o u n d , 
and "TENS" muscle s t i m u l a t i o n a p p r o x i m a t e l y t h r e e t i m e s per week. 
C l a i m a n t l o s t no time from work. 

C l a i m a n t was e v a l u a t e d a t the i n s u r e r ' s r e q u e s t by 
Dr. Thompson, o r t h o p e d i c surgeon, on June 3, 1986. Dr. Thompson 
noted e v i d e n c e of L5-S1 r a d i c u l o p a t h y ; he recommended a CT s c a n to 
e s t a b l i s h whether c l a i m a n t had a b u l g i n g d i s c or a d i s c h e r n i a t i o n 
a t L 5-S1. 

Dr. P e t t i g r e w s u g g e s t e d t h a t c l a i m a n t t a k e time o f f work 
to a l l o w f o r r e c o v e r y from h i s i n j u r y ; however, c l a i m a n t d i d not 
wish to m i s s work f o r f e a r of l o s i n g h i s j o b . 

Dr. P e t t i g r e w had c l a i m a n t undergo a CT s c a n on 
December 23, 1986, which d i s c l o s e d a p o s s i b l e c e n t r a l d i s c b u l g e 
a t L4-5. 

I n March 1987, c l a i m a n t l e f t work due to i n c r e a s e d p a i n 
i n h i s l e g . 

On A p r i l 8, 1987, c l a i m a n t was e v a l u a t e d by 
Dr. S i r o u n i a n , o r t h o p e d i c surgeon, on r e f e r r a l from 
Dr. P e t t i g r e w . Dr. S i r o u n i a n d i a g n o s e d r a d i c u l i t i s of t he l e f t 
l e g , p r o b a b l y s e c o n d a r y to a b u l g i n g d i s c a t the L4-5 l e v e l . He 
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recommended c o n t i n u e d c o n s e r v a t i v e c a r e , a t r i a l of 
a n t i - i n f l a m a t o r y and m u s c l e - r e l a x i n g m e d i c a t i o n , and lumbar 
t r a c t i o n . I f t h e r e was no improvement, he would recommend a 
myelogram to r u l e out a h e r n i a t e d d i s c . 

On A p r i l 24, 1987, c l a i m a n t was e v a l u a t e d by the 
O r t h o p a e d i c C o n s u l t a n t s , a t the r e q u e s t of the i n s u r e r . 

On May 14, 1987, the i n s u r e r i s s u e d i t s d e n i a l l e t t e r 
which s t a t e d , i n p a r t : 

"Inasmuch as you have been r e c e i v i n g 
c h i r o p r a c t i c c a r e two to t h r e e t i m e s a week 
f o r s e v e r a l months, w i t h no r e p o r t e d 
symptomatic r e l i e f , and we have r e c e i v e d 
m e d i c a l e v i d e n c e to the e f f e c t t h a t f u r t h e r 
c h i r o p r a c t i c c a r e i s n e i t h e r n e c e s s a r y nor 
r e a s o n a b l e under the c i r c u m s t a n c e s , we a r e 
hereby denying c o v e r a g e f o r f u r t h e r 
c h i r o p r a c t i c c a r e . We w i l l not be c o v e r i n g 
c h i r o p r a c t i c c a r e a f t e r t h e date of t h i s 
l e t t e r . T h i s d e n i a l does not a f f e c t your 
r i g h t s to seek t r e a t m e n t w i t h a n o t h e r 
d o c t o r of your c h o i c e , s h o u l d you d e s i r e to 
p u r s u e r e c o v e r y from your c o n d i t i o n . " 

Dr. P e t t i g r e w r e f e r r e d c l a i m a n t to Dr. B r e t t , o r t h o p e d i c 
s u r g e o n . Dr. B r e t t examined c l a i m a n t on J u l y 2, 1987. On 
J u l y 15, Dr. B r e t t performed a lumbar myelogram which d i s c l o s e d an 
L4-5 d i s c p r o t r u s i o n . 

C l a i m a n t c o n t i n u e d to t r e a t w i t h Dr. P e t t i g r e w through 
J u l y 28, 1987. 

On August 26, 1987, c l a i m a n t underwent a lumbar 
d i s k e c t o m y a t L4-5. 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s May 14, 1987 d e n i a l was a d d r e s s e d to no 
s e r v i c e r e n d e r e d . I t was e n t i r e l y p r o s p e c t i v e i n n a t u r e . 

CONCLUSIONS OF LAW AND OPINION 

D e n i a l of C h i r o p r a c t i c Treatment 

The i n s u r e r ' s d e n i a l p u r p o r t s to a d d r e s s a l l 
post-May 14, 1987 c h i r o p r a c t i c t r e a t m e n t . The d e n i a l can be read 
o n l y a s a d e n i a l of f u t u r e m e d i c a l b e n e f i t s . Y e t , an i n j u r e d 
worker i s e n t i t l e d t o a l l r e a s o n a b l e and n e c e s s a r y m e d i c a l 
s e r v i c e s f o r a compensable i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) . The n a t u r e of 
t r e a t m e n t which i s r e a s o n a b l e depends upon the w o r k e r ' s c o n d i t i o n 
a t the time the t r e a t m e n t i s r e n d e r e d ; what w i l l be r e a s o n a b l e i n 
the f u t u r e cannot be f o r e s e e n . Thus, a d e n i a l of c a r e i n the 
f u t u r e i s v o i d . Thomas A. B e a s l e y , 37 Van N a t t a 1514 ( 1 9 8 5 ) . The 
i n s u r e r ' s p r o s p e c t i v e d e n i a l must be s e t a s i d e as improper. 
Robert M. B r y a n t , 41 Van N a t t a 324 ( 1 9 8 9 ) . T h e r e f o r e , we need not 
a d d r e s s the m e r i t s of the d e n i a l . 
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P e n a l t y and A t t o r n e y F e e s 

C l a i m a n t c o n t e n d s that,, through i t s d e n i a l , the i n s u r e r 
has a t t e m p t e d to deny a c c e s s to c l a i m a n t ' s c h o i c e of t r e a t m e n t 
m o d a l i t y — c h i r o p r a c t i c . That i s p r e c i s e l y what the i n s u r e r has 
done. However, t h e r e i s n o t h i n g per se u n r e a s o n a b l e about t h e 
a t t e m p t . But s e e Reynaga v. Northwes"E~Farm Bureau, 300 Or.255, 
262 ( 1 9 8 5 ) ( i n s u r e r may not deny an e n t i r e c a t e g o r y of o t h e r w i s e 
r e a s o n a b l e o u t - o f - s t a t e m e d i c a l s e r v i c e s ) . , T h e d e n i a l h e r e was 
a p p a r e n t l y p r e c i p i t a t e d by a r e p o r t from the O r t h o p a e d i c 
C o n s u l t a n t s t o the e f f e c t t h a t n [ t ] h e u t i l i t y of c h i r o p r a c t i c 
t r e a t m e n t would a p p e a r , t o be n e g l i g i b l e and s h o u l d be 
d i s c o n t i n u e d . " I n l i g h t of t h i s r e p o r t , the i n s u r e r ' s d e n i a l was 
not u n r e a s o n a b l e . 

Amount of A t t o r n e y Fee 

The R e f e r e e , a w a r d e d c l a i m a n t ' s a t t o r n e y an a s s e s s e d f e e 
of $600 f o r h i s s e r v i c e s a t h e a r i n g . C l a i m a n t ' s a t t o r n e y was 
e n t i t l e d to an a s s e s s e d f e e both f o r h i s s e r v i c e s i n overcoming 
the i n s u r e r ' s d e n i a l and i n e s t a b l i s h i n g c l a i m a n t ' s e n t i t l e m e n t to 
a p e n a l t y f o r the i n s u r e r ' s u n t i m e l y . d e n i a l of b e n e f i t s . ORS 
6 5 6 . 3 8 6 ( 1 ) , 6 5 6 . 3 8 2 ( 1 ) , 6 5 6 . 2 6 2 ( 1 0 ) . C l a i m a n t r e q u e s t s an 
i n c r e a s e i n the f e e award. 

C o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , 
we f i n d t h a t an a s s e s s e d f e e of $1200 i s a r e a s o n a b l e a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d a t h e a r i n g - c o n c e r n i n g . t h e . c h i r o p r a c t i c 
d e n i a l and the p e n a l t y f o r u n t i m e l y d e n i a l i s s u e s . A c c o r d i n g l y , 
we modify the R e f e r e e ' s a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r dated November 27, 1987 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . I n l i e u of the R e f e r e e ' s a t t o r n e y 
f e e award, c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e of 
$1,200, to be p a i d by the i n s u r e r . The remainder of the R e f e r e e ' s 
o r d e r i s a f f i r m e d . For h i s s e r v i c e s on Board re v i e w c o n c e r n i n g 
the c h i r o p r a c t i c d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e of $500, to be p a i d by the i n s u r e r . The Board 
approves a c l i e n t - p a i d f e e , not to exceed $504. 

AVA L. SINGLETON, Claimant WCB 87-01908 
Francesconi & Associates, Claimant's Attorneys October 19, 1989 
Rankin, et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B r a z e a u ' s o r d e r t h a t 
d i s m i s s e d her r e q u e s t f o r h e a r i n g as u n t i m e l y f i l e d . On r e v i e w , 
c l a i m a n t a s k s t h a t t h i s m a t t e r be remanded to the R e f e r e e f o r an 
e v i d e n t i a r y h e a r i n g . On 'review, the i s s u e s a r e t i m e l i n e s s and 
remand. We remand. 

FINDINGS OF FACT 

C l a i m a n t a l l e g e s t h a t on March 26, 1986, she m a i l e d a 
r e q u e s t f o r h e a r i n g c o n t e s t i n g , a December 24, 1985 D e t e r m i n a t i o n 
O r d e r . The s e l f - i n s u r e d employer r e c e i v e d a copy of t h i s r e q u e s t 
and responded to i t i n December, 1986. I t does not appear on the 
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r e c o r d b e f o r e us t h a t the request f o r h e a r i n g was f i l e d w i t h t h e 
Hearings D i v i s i o n u n t i l February 5, 1987. 

CONCLUSIONS OF LAW AND OPINION 

Former ORS 6 5 6 . 3 1 9 ( 4 ) , the law g o v e r n i n g t h i s case, 
r e q u i r e d t h a t n o t i c e o f a Request f o r Hearing from a D e t e r m i n a t i o n 
Order be mai l e d not l e s s than one year from t h e date o f t h e 
D e t e r m i n a t i o n Order. The Board d i d n o t ' r e c e i v e such n o t i c e u n t i l 
February 5, 1987. 

Former OAR 438-05-040(4) d i r e c t e d t h a t i f a p a r t y 
a l l e g e d m a i l i n g of n o t i c e and r e l i e d on p r o o f of the date o f 
m a i l i n g , p r o o f of m a i l i n g had t o be produced from t h e post 
o f f i c e . T h i s r u l e was found t o be i n v a l i d , as too r e s t r i c t i v e , i n 
Weyerhaeuser v. M i l l e r , 88 Or App 268 ( 1 9 8 7 ) . I n t h a t case, t h e 
c o u r t i n d i c a t e d t h a t we should make a j u r i s d i c t i o n a l f i n d i n g o f 
f a c t a f t e r r e c e i v i n g evidence r e g a r d i n g t h e m a i l i n g o f n o t i c e . 

The Supreme Court reversed the Court o f Appeals i n 
Weyerhaeuser v. M i l l e r , 306 Or 1 ( 1 9 8 8 ) , and found former 
OAR 438-05-040(4) t o be v a l i d . However, we b e l i e v e the course o f 
conduct suggested by the Court of Appeals i s s t i l l v a l i d , 
r e g a r d l e s s o f the source o f evidence r e q u i r e d . T h e r e f o r e , we 
remand f o r an e v i d e n t i a r y h e a r i n g c o n s i s t e n t w i t h the former r u l e . 

The employer argues t h a t c l a i m a n t has had ample 
o p p o r t u n i t y t o p r e s e n t evidence o f m a i l i n g . We d i s a g r e e . The 
Referee d i s m i s s e d t h e case w i t h o u t convening a h e a r i n g . We f i n d 
t h a t the r e c o r d has been i n s u f f i c i e n t l y and i n c o m p l e t e l y 
developed. ORS 6 5 6 . 2 9 5 ( 5 ) . T h e r e f o r e , we remand f o r an 
e v i d e n t i a r y h e a r i n g on whether c l a i m a n t mailed her n o t i c e o f 
h e a r i n g t o the Board on March 26, 1986. 

On remand, the Referee may proceed i n any manner t h a t 
w i l l a chieve s u b s t a n t i a l j u s t i c e . See ORS 6 5 6 . 2 8 3 ( 7 ) . T h e r e f o r e , 
i n the i n t e r e s t s o f s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s , should t h e 
Referee f i n d t h a t a b i f u r c a t i o n of the . j u r i s d i c t i o n a l and 
s u b s t a n t i v e i s s u e s i s a p p r o p r i a t e , then the Referee should proceed 
i n t h a t manner. Furthermore, i f t h e Referee concludes t h a t t h e 
h e a r i n g r e q u e s t i s u n t i m e l y , the Referee i s not r e q u i r e d t o 
proceed t o the s u b s t a n t i v e i s s u e s on an a l t e r n a t i v e b a s i s . See 
Anton V. Mortensen, 40 Van Na t t a 1177, 1702 ( 1 9 8 8 ) . 

ORDER 
The Referee's order dated November 20, 1987, i s 

vac a t e d . T h i s m a t t e r i s remanded t o Referee Brazeau f o r f u r t h e r 
p r o ceedings c o n s i s t e n t w i t h t h i s o r d e r . A c l i e n t - p a i d f e e , not t o 
exceed $252, i s approved. 

SALVADOR B. VALLE, Claimant WCB 87-07343 
Michael B. Dye, Claimant's Attorney October 19, 1989 
G. Howard C l i f f , Defense Attorney Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review of Referee Daron's o r d e r which 
upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s medical s e r v i c e s c l a i m 
f o r a r i g h t f o o t i n j u r y . On rev i e w , t h e is s u e i s c o m p e n s a b i l i t y 
of m e d i c a l s e r v i c e s . We a f f i r m . 
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FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o h i s r i g h t 
f o o t i n December 1978. The i n j u r y was t o the top of c l a i m a n t ' s 
r i g h t f o o t , above t he a r c h , and was diagnosed as a c o n t u s i o n by 
Dr. K a d w e l l , o s t e o p a t h . ' Dr. Kadwell r e l e a s e d c l a i m a n t from work 
and temporary d i s a b i l i t y compensation was p a i d from December 12, 
1978 t h r o u g h January 1, 1979. The c l a i m was c l o s e d by a March 
1979 D e t e r m i n a t i o n Order t h a t d i d not award any permanent 
d i s a b i l i t y . 

I n June 1986, c l a i m a n t s l i p p e d w h i l e p i c k i n g 
s t r a w b e r r i e s , but d i d not f a l l . I n J u l y 1986, c l a i m a n t sought 
t r e a t m e n t f o r r i g h t a n k l e and f o o t p a i n . Claimant had not sought 
t r e a t m e n t f o r r i g h t f o o t p a i n s i n c e 1979. I n December 1986, 
Dr. E l l i s o n , c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , requested 
a u t h o r i z a t i o n t o p e r f o r m t a r s a l t u n n e l r e l e a s e s u r g e r y . In' A p r i l 
1987, the i n s u r e r i s s u e d a p a r t i a l d e n i a l i n d i c a t i n g t h a t 
c l a i m a n t ' s c u r r e n t r i g h t f o o t c o n d i t i o n was hot c a u s a l l y r e l a t e d 
t o the compensable 1978 i n j u r y . ' " • 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t had not c a r r i e d h i s 
burden o f p r o v i n g t h a t h i s c u r r e n t r i g h t f o o t c o n d i t i o n and need 
f o r medical t r e a t m e n t was c a u s a l l y r e l a t e d t o the 1978 compensable 
i n j u r y . We agree. 

To e s t a b l i s h c o m p e n s a b i l i t y o f h i s c u r r e n t r i g h t f o o t 
c o n d i t i o n , c l a i m a n t must show, by a preponderance of the ev i d e n c e , 
t h a t the 1978 compensable i n j u r y remains a m a t e r i a l c o n t r i b u t i n g 
cause t o h i s c u r r e n t d i s a b i l i t y or need f o r medical t r e a t m e n t . 
Hutcheson v. Weyerhaeuser, 288 Or 51, 56 ( 1 9 7 9 ) . The i s s u e o f 
•whether c l a i m a n t ' s c u r r e n t r i g h t f o o t c o n d i t i o n i s c a u s a l l y 
r e l a t e d t o the 1978 compensable i n j u r y i s a complex me d i c a l 
q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , the 
r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f the 
medical evidence. O r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. E l l i s o n , c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , 
opined t h a t c l a i m a n t ' s 1978 compensable i n j u r y was the b a s i s f o r 
h i s c u r r e n t symptoms and need f o r t r e a t m e n t . Dr. E l l i s o n had a 
h i s t o r y o f c l a i m a n t ' s lower l e g being pinned a g a i n s t a b a i l e r , 
whereas t he h i s t o r y g i v e n a t the time of the i n j u r y i n d i c a t e s t h a t 
c l a i m a n t was s t r u c k on the dorsum o f the r i g h t f o o t . F u r t h e r , 
Dr. E l l i s o n was not aware of the June 1986 s l i p p i n g i n c i d e n t . We 
conclude t h e r e f o r e t h a t Dr. E l l i s o n ' s o p i n i o n was not based on a 
complete and a c c u r a t e h i s t o r y and i s t h e r e f o r e not p e r s u a s i v e . 
See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

We are l i k e w i s e not persuaded by Dr. Kadwell's o p i n i o n . 
A l t h o u g h he had t r e a t e d c l a i m a n t f o l l o w i n g , t he i n i t i a l i n j u r y , h i s 
concurrence w i t h Dr. E l l i s o n i s based m a i n l y on a l a c k o f 
a l t e r n a t i v e e x p l a n a t i o n s . F u r t h e r , Dr. Kadwell was not aware o f 
the June 1986 s l i p p i n g i n c i d e n t . 

Claimant s u s t a i n e d an i n j u r y t o t h e t o p o f h i s r i g h t 
f o o t i n 1978. He d i d not seek any medical t r e a t m e n t f o l l o w i n g t h e 
i n c i d e n t f o r a p p r o x i m a t e l y seven y e a r s . When he sought t r e a t m e n t 

-1768-



i n 1986, he had symptoms.in h i s r i g h t a n k l e and v a r i o u s p a r t s o f 
the r i g h t f o o t o t h e r than the dorsum. Given the amount of t i m e 
between the o r i g i n a l i n j u r y and t r e a t m e n t i n 1986, as w e l l as t h e 
l a c k of p e r s u a s i v e m e d i c a l e v i d e n c e , we conclude t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t h i s 1978 compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o h i s c u r r e n t r i g h t f o o t c o n d i t i o n . T h i s 
c o n c l u s i o n i s supported by the o p i n i o n of Dr. Struckman, who was 
unable t o f i n d a s i g n i f i c a n t cause t o c l a i m a n t ' s c u r r e n t symptoms 
and found i t d i f f i c u l t t o b e l i e v e t h a t t h e 1978 i n j u r y was 
c o n t r i b u t i n g t o c l a i m a n t ' s problems g i v e n the l e n g t h y time p e r i o d . 

ORDER 

The Referee's o r d e r , dated December 2, 1987, i s a f f i r m e d . 

CURTIS H. BEST, Claimant Own Motion 87-0401M 
Malagon, et a l . , Claimant's Attorneys October 20, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration 

Claimant r e q u e s t s abatement and r e c o n s i d e r a t i o n of our June 
2, 1988, Own Motion D e t e r m i n a t i o n t h a t c l o s e d h i s c l a i m w i t h an 
a d d i t i o n a l award of temporary t o t a l d i s a b i l i t y . He contends t h a t 
c l o s u r e of h i s c l a i m should a w a i t the outcome of h i s request f o r 
h e a r i n g on the c o m p e n s a b i l i t y o f proposed p a i n c e n t e r t r e a t m e n t . 

We reopened c l a i m a n t ' s c l a i m by Own Motion Order on 
September 23, 1987, f o r a worsening o f h i s compensable r i g h t elbow 
i n j u r y r e s u l t i n g i n s u r g e r y i n J u l y , 1987. When h i s elbow p a i n 
p e r s i s t e d , p h y s i c a l t h e r a p y and m e d i c a t i o n were p r e s c r i b e d . Sometime 
t h e r e a f t e r , c l a i m a n t began seeing a p s y c h o l o g i s t f o r p a i n t h e r a p y 
and, i n February, 1988, he was h o s p i t a l i z e d f o r t r e a t m e n t of 
a d d i c t i o n t o p a i n m e d i c a t i o n . On March 11, 1988, the SAIF 
C o r p o r a t i o n denied c l a i m a n t ' s c l a i m f o r the drug a d d i c t i o n 
t r e a t m e n t . Claimant requested a h e a r i n g on the d e n i a l . By 
S t i p u l a t i o n and Order o f November 8, 1988, SAIF accepted the drug 
a d d i c t i o n c l a i m and c l a i m a n t ' s h e a r i n g request was dismissed w i t h 
p r e j u d i c e . 

F o l l o w i n g our review o f t h i s r e c o r d , we do not f i n d any 
i n d i c a t i o n t h a t c l a i m a n t has undergone "pain c e n t e r " t r e a t m e n t , 
a l t h o u g h he has r e c e i v e d t r e a t m e n t f o r h i s p a i n from Dr. Rothman 
si n c e h i s c o n d i t i o n worsened i n J u l y , 1987. Moreover, SAIF's March 
11, 1988, p a r t i a l d e n i a l o n l y addressed c l a i m a n t ' s drug a d d i c t i o n 
t r e a t m e n t , not p a i n c e n t e r t r e a t m e n t . Consequently, we do n o t 
understand c l a i m a n t ' s a s s e r t i o n r e g a r d i n g c o n t i n u e d temporary 
compensation b e n e f i t s w h i l e e n r o l l e d i n p a i n c e n t e r t r e a t m e n t . 
N e v e r t h e l e s s , g i v e n SAIF's acceptance of c l a i m a n t ' s drug a d d i c t i o n 
r e s u l t i n g from m e d i c a t i o n f o r p a i n as a compensable consequence o f 
h i s compensable i n j u r y , we may c o n s i d e r t h a t c o n d i t i o n i n d e t e r m i n i n g 
whether c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . A f t e r r e v i e w i n g the 
r e c o r d , we f i n d no evidence t h a t c l a i m a n t has y e t achieved m e d i c a l l y 
s t a t i o n a r y s t a t u s . The most r e c e n t medical evidence i s a March 1, 
1988, c h a r t note by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , which i n d i c a t e s 
t h a t c l a i m a n t i s c o n t i n u i n g p a i n t h e r a p y . There i s no mention o f 
whether f u r t h e r improvement i n c l a i m a n t ' s c o n d i t i o n i s expected. 
Hence, we do not f i n d t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . 

A c c o r d i n g l y , our June 2, 1988, Own Motion D e t e r m i n a t i o n i s 
abated and w i t h d r a w n . SAIF's request f o r own motion c l o s u r e i s 
denied as premature. Claimant's c l a i m i s remanded t o SAIF f o r 
f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. SAIF may renew i t s request f o r 
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c l o s u r e when c l a i m a n t ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f the a d d i t i o n a l 
compensation g r a n t e d by t h i s o r d e r , not t o .exceed $15.0, as a 
reasonable a t t o r n e y f e e . 

IT IS SO ORDERED. 

DONALD L. BIGNELL, Claimant WCB 87-19580 & 87-19579 
Malagon, et a l . , Claimant's Attorneys October 20, 1989 
Meyers & Radler, Defense Attorneys Order on Review 
Foss, Whitty, et a l . , Defense Attorneys 

Reviewed by Board Members Gerner and Myers. 

Lumbermen's. U n d e r w r i t i n g A l l i a n c e requests, review o f 
those p o r t i o n s o f Referee Brown's order t h a t : ( 1 ) s e t a s i d e i t s 
d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t shoulder c o n d i t i o n ; 
and ( 2 ) assessed a c a r r i e r - p a i d fee f o r the - e f f o r t s o f c l a i m a n t ' s 
a t t o r n e y a t the h e a r i n g l e v e l . Lumbermen's a l s o argues t h a t 
c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a c a r r i e r - p a i d fee f o r 
s e r v i c e s rendered on Board r e v i e w . I n h i s respondent's b r i e f , 
c l a i m a n t contends t h a t the Board's review o f t h i s case i s l i m i t e d 
t o " q u e s t i o n s o f law" pursuant t o ORS 6 5 6 . 3 0 7 ( 2 ) . The is s u e s are 
scope o f r e v i e w , r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

The Board adopts the "Evidence" and " F i n d i n g s " s e c t i o n s 
o f the Referee's o r d e r as i t s f i n d i n g s o f f a c t . The Board adopts 
the "Opinion" s e c t i o n of the Referee's o r d e r as i t s c o n c l u s i o n s o f 
law, w i t h the f o l l o w i n g a d d i t i o n a l comments. 

The Board's scope of review i s l i m i t e d under ORS 
656.307(2) o n l y upon appeal o f the d e t e r m i n a t i o n o f an 
a r b i t r a t o r . An a r b i t r a t o r i s not a p p o i n t e d unless the D i r e c t o r 
i s s u e s an o r d e r pursuant t o ORS 6 5 6 . 3 0 7 ( 1 ) . No such order was 
issued i n t h i s case. The Board's scope of rev i e w , t h e r e f o r e , i s 
not l i m i t e d by ORS 6 5 6 . 3 0 7 ( 2 ) . 

Because no .307 o r d e r has been is s u e d i n t h i s case, 
c l a i m a n t ' s e n t i t l e m e n t t o receive.compensation has remained a t 
r i s k t h r o u g h o u t the p r o c e e d i n g . See Ronald L. Warner, 40 Van 
Natta 1082, 40 Van Na t t a 1194 (19887. Because of t h i s , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d fee f o r s e r v i c e s rendered 
both a t the h e a r i n g l e v e l and on Board•review. C a r l W. Buchanan, 
41 Van Natt a 366, 370-71 ( 1 9 8 9 ) ; Dale L. Ti c h e n o r , 41 Van N a t t a 
179 ( 1 9 8 9 ) . 

ORDER 

The Referee's order- dated March 30, 1988, as 
supplemented and r e p u b l i s h e d by the Order on. R e c o n s i d e r a t i o n dated 
A p r i l 27, 1988, i s a f f i r m e d . '.Claimant's a t t o r n e y i s awarded $530 
f o r s e r v i c e s on Board review c o n c e r n i n g the scope o f review and 
r e s p o n s i b i l i t y i s s u e s , t o be p a i d by Lumbermen's U n d e r w r i t i n g 
A l l i a n c e . A c l i e n t - p a i d f e e , payable from. Lumbermen's t o i t s 
c o u n s e l , i s approved, not t o exceed $779. A c l i e n t - p a i d f e e , 
payable from L i b e r t y Northwest t o i t s . c o u n s e l , i s approved, not t o 
exceed $984. 
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LEON E. COWART, Claimant WCB 84-02070 
Galton, et a l . . . Claimant's Attorneys October 23, 1989 
Ruth Cinniger (SAIF), Defense Attorney Order on Remand 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

T h i s case i s . b e f o r e the Board on remand from the Court 
o f Appeals. Cowart v. SAIF, 94 Or App 288 ( 1 9 8 8 ) . I n remanding 
t o t h e Board, the c o u r t reversed our p r i o r o r d e r , dated January 
15, 1988, which, i n t e r a l i a , r e v e r s e d the Referee's f i n d i n g t h a t 
c l a i m a n t had e s t a b l i s h e d good cause t o excuse h i s u n t i m e l y request 
f o r h e a r i n g . A c c o r d i n g l y , we proceed t o address the m e r i t s o f 
t h i s case. 

The SAIF C o r p o r a t i o n requests review of those p o r t i o n s 
of Referee Peterson's o r d e r t h a t : (1) set as i d e i t s p a r t i a l 
d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n ; and ( 2 ) s e t aside 
a D e t e r m i n a t i o n Order as premature. Claimant c r o s s - r e q u e s t s 
r e v i e w o f those p o r t i o n s o f the order t h a t : ( 1 ) d e c l i n e d t o 
address t he i s s u e o f a g g r a v a t i o n ; (2) d e c l i n e d t o r a t e t h e e x t e n t 
o f h i s unscheduled permanent d i s a b i l i t y f o r h i s neck and low back 
c o n d i t i o n s ; and ( 3 ) d e c l i n e d t o r a t e the e x t e n t o f h i s a l l e g e d 
scheduled permanent d i s a b i l i t y f o r h i s l e f t upper and lower 
e x t r e m i t y c o n d i t i o n s . On rev i e w , the issues are c o m p e n s a b i l i t y , 
premature c l a i m c l o s u r e , a g g r a v a t i o n , and e x t e n t o f both 
unscheduled and scheduled permanent d i s a b i l i t y . 

We r e v e r s e i n p a r t and a f f i r m i n p a r t the or d e r o f the 
Referee. 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s of f a c t s l a b e l e d 
as "Claimant's Work H i s t o r y & P r i o r I n j u r i e s " and makes the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

I n 1981, c l a i m a n t f i l e d an i n d u s t r i a l i n j u r y c l a i m form, 
which l i s t e d h i s i n j u r y as a "separated s h o u l d e r " and noted 
a d d i t i o n a l i n j u r y t o h i s l e f t s houlder and neck. The i n j u r y was 
accepted by a check-the-box response on the c l a i m form. SAIF d i d 
not f o r m a l l y accept a low back i n j u r y . 

None of the p h y s i c i a n s had a complete and a c c u r a t e 
m e d i c a l h i s t o r y . Claimant d i d not i n f o r m any of the examining 
p h y s i c i a n s o f the f a c t t h a t he had s u s t a i n e d i n j u r i e s t o h i s head, 
neck, arms, low back, and legs i n an A p r i l , 1984, motor v e h i c l e 
a c c i d e n t . 

At t h e time of h e a r i n g , c l a i m a n t s u f f e r e d moderate 
impairment of the c e r v i c a l s p i n e . 

CONCLUSIONS OF LAW 

Co m p e n s a b i l i t y of Low Back 

The Referee set aside SAIF's p a r t i a l d e n i a l o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n , on the b a s i s t h a t i t was an 
i m p e r m i s s i b l e "back-up" d e n i a l . We d i s a g r e e . 

An i n s u r e r ' s acceptance o f a c l a i m i n c l u d e s o n l y those 
c o n d i t i o n s s p e c i f i c a l l y accepted i n w r i t i n g . Johnson v. Spectra 
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P h y s i c s , 303 Or 49, 55 ( 1 9 8 7 ) ; c_f. Georgia P a c i f i c v. Piwowar, 
305 Or 494 ( 1 9 8 8 ) . Knowledge or n o t i c e of a c o n d i t i o n i s not a 
s u b s t i t u t e f o r a s p e c i f i c w r i t t e n acceptance. See ORS 6 5 6 . 2 6 2 ( 9 ) . 
Moreover, f a i l u r e t o respond t o a c l a i m or t o one aspect o f a c l a i m i s 
n e i t h e r an acceptance nor a d e n i a l ; s i l e n c e i s n e u t r a l . Johnson, 
supra., 303 Or a t 55-8. 

Here, SAIF accepted s o l e l y t h e l e f t s h o u l d e r and neck 
c o n d i t i o n s . A l t h o u g h the medical e x h i b i t s note low back symptoms 
t h e r e a f t e r , SAIF denied the c o m p e n s a b i l i t y of the low back. I t 
d i d so by i s s u i n g a p r o c e d u r a l l y proper p a r t i a l d e n i a l . Johnson, 
supra, 303 Or a t 57-8. A c c o r d i n g l y , we conclude t h a t SAIF act e d 
p r o p e r l y and d i d not i s s u e an i m p e r m i s s i b l e "back-up" d e n i a l . 

We t u r n t o the m e r i t s of whether the compensable June, 1981, 
neck and l e f t s h o u l d e r i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . Although c l a i m a n t ' s t e s t i m o n y 
i s p r o b a t i v e , the r e s o l u t i o n of t h i s i s s u e t u r n s l a r g e l y on e x p e r t 
m e d i c a l a n a l y s i s . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see U r i s 
v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . Dr. Raaf, M.D., opined 
t h a t the 1981 i n j u r y d i d not worsen c l a i m a n t ' s p r e e x i s t i n g low back 
c o n d i t i o n . L i k e w i s e , Dr. S i l v e r , a neurosurgeon, r e p o r t e d t h a t t h e r e 
was no r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and 
the 1981 i n j u r y . Dr. Kadwell, an o s t e o p a t h , d i s a g r e e d . Kadwell 
opined t h a t c l a i m a n t s u s t a i n e d moderate t o severe permanent low back 
impairment, as a r e s u l t of the 1981 i n j u r y . 

On de novo r e v i e w , we must weigh the evidence and choose the 
c o r r e c t m e d i c a l h y p o t h e s i s . McClendon v. Nabisco Brands, I n c . , 77 Or 
App 412, 416 ( 1 9 8 6 ) . Kadwell i s the o n l y p h y s i c i a n 
o f f e r i n g an o p i n i o n i n s u p p o r t of c l a i m a n t ' s case. Yet, he 
p r o v i d e s no e x p l a n a t i o n f o r h i s o p i n i o n or any a n a l y s i s o f t h e 
e f f e c t , i f any, t h a t c l a i m a n t ' s p r i o r low back s u r g e r i e s may have 
had i n c a u s i n g h i s c u r r e n t low back c o n d i t i o n . Conclusory m e d i c a l 
o p i n i o n s l a c k i n g i n medical a n a l y s i s , l i k e K adwell's, are not 
p e r s u a s i v e . Moe v. C e i l i n g Systems, 44 Or App 429, 433 ( 1 9 8 0 ) . 

I n sum, we are not persuaded by Kadwell's o p i n i o n over 
t h a t of Raaf and S i l v e r . Claimant has not met h i s burden. His 
low back c o n d i t i o n i s , t h e r e f o r e , not compensable. 

Premature Claim Closure 

. F i n d i n g t h a t the D e t e r m i n a t i o n Order o f February, 1984, 
had not e v a l u a t e d the e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r h i s low back c o n d i t i o n , the Referee s e t a s i d e the 
D e t e r m i n a t i o n Order as premature. We d i s a g r e e . 

Inasmuch as we have found above t h a t c l a i m a n t ' s low back 
c o n d i t i o n i s not compensably r e l a t e d t o h i s 1981 neck and l e f t 
s h o u l d e r i n j u r y , t h e E v a l u a t i o n D i v i s i o n p r o p e r l y d e c l i n e d t o r a t e 
the e x t e n t o f h i s unscheduled permanent d i s a b i l i t y f o r the low 
back. I n o t h e r words, g i v e n our above f i n d i n g , t h e r e was n o t h i n g 
premature about the February, 1984, D e t e r m i n a t i o n Order. 

A g g r a v a t i o n — N e c k and L e f t Shoulder 

The Referee s e t a s i d e SAIF's p a r t i a l d e n i a l o f 
c l a i m a n t ' s low back c o n d i t i o n on the p r o c e d u r a l grounds t h a t i t 
was an i m p e r m i s s i b l e "back-up" and/or " p r e c l o s u r e " d e n i a l . See 
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Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) ; R o l l e r v. Weyerhaeuser, 
6/ Or App 583 (1984) . Concluding t h a t the February, 1984., 
D e t e r m i n a t i o n Order had not c o n s i d e r e d c l a i m a n t ' s low back 
c o n d i t i o n i n e v a l u a t i n g t h e e x t e n t of h i s unscheduled permanent-
d i s a b i l i t y , the Referee concluded t h a t the D e t e r m i n a t i o n Order was 
premature. Consequently, he noted t h a t i t was unnecessary t o 
reach the i s s u e o f a g g r a v a t i o n . I n the a l t e r n a t i v e , however, the 
Referee concluded t h a t c l a i m a n t had not proven a m a t e r i a l c a u s a l 
c o n n e c t i o n between the' 1981 i n j u r y and h i s a l l e g e d worsened neck 
c o n d i t i o n and thus had not proven an a g g r a v a t i o n . Since we have 
found above t h a t the low back c o n d i t i o n i s not compensable on the 
m e r i t s , we proceed t o address the a g g r a v a t i o n i s s u e . 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must-
show "worsened c o n d i t i o n s r e s u l t i n g from the o r i g i n a l i n j u r y . " 
ORS 656.273; see Pe r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . I n a d d i t i o n , 
c l a i m a n t must e s t a b l i s h t h a t as a r e s u l t o f such worsening he i s more 
d i s a b l e d , i . e . , l e s s able t o work, e i t h e r t e m p o r a r i l y or permanently, 
t h a n he was a t the time o f the l a s t arrangement of compensation. 
Smith v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) . "Worsened c o n d i t i o n s " may take 
t h e form o f e i t h e r a worsening o f the u n d e r l y i n g c o n d i t i o n or a 
symptomatic worsening. I_d. I f the l a t t e r , c l a i m a n t must prove t h a t 
h i s symptomatic f l a r e - u p s exceeded t h a t which were contemplated a t the 
time of the l a s t arrangement of compensation. Gwynn v. SAIF, 
304 Or 345, on rem 91 Or App 84 ( 1 9 8 8 ) . 

Here, the l a s t arrangement of compensation was th e 
February, 1984, D e t e r m i n a t i o n Order, which i n c r e a s e d c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y award f o r h i s neck and l e f t s h o u l d e r 
t o 35 p e r c e n t . 

At t he h e a r i n g , c l a i m a n t t e s t i f i e d on d i r e c t e x a m i n a t i o n 
t h a t he d i d not r e c e i v e any i n j u r i e s t h a t r e q u i r e d medical t r e a t m e n t 
as a r e s u l t o f t h e A p r i l , 1984, motor v e h i c l e a c c i d e n t . On 
c r o s s - e x a m i n a t i o n , however, he t e s t i f i e d t o the c o n t r a r y . A f t e r 
r e v i e w i n g t he r e c o r d , we agree w i t h the Referee's f i n d i n g t h a t 
c l a i m a n t was not a c r e d i b l e w i t n e s s . P i n k e r t o n , I n c . v. Brander, 
83 Or App 671, 674 ( 1 9 8 7 ) . 

Claimant s u s t a i n e d m u l t i p l e i n j u r i e s i n the motor v e h i c l e 
a c c i d e n t o f A p r i l , 1984. At the time of the a c c i d e n t , he was d r i v i n g 
a t r u c k . The a c c i d e n t caused him t o h i t the cab c e i l i n g w i t h h i s head 
and t o bang the s t e e r i n g wheel w i t h h i s l e g s . As a r e s u l t , he was 
" p r e t t y shaken up f o r a couple o f 
weeks" and had, i n t e r a l i a , neck and low back d i s c o m f o r t . To 
a l l e v i a t e h i s neck and low back symptoms, he t r e a t e d w i t h a 
c h i r o p r a c t o r from June t h r o u g h August, 1984. 

The f o l l o w i n g month, c l a i m a n t began t o t r e a t w i t h 
Dr. Davies, an o s t e o p a t h . Davies diagnosed a c e r v i c a l s t r a i n and 
noted t h a t i t was "undetermined" as t o whether c l a i m a n t ' s neck 
c o n d i t i o n was work r e l a t e d . (Ex. 7 3 ) . As f a r as we are aware, 
the r e c o r d c o n t a i n s no o t h e r medical o p i n i o n on the i s s u e o f 
c a u s a t i o n . While Kadwell s p e c i f i c a l l y mentioned t he low back as 
c a u s a l l y r e l a t e d t o t h e 1981 i n j u r y , i n the same r e p o r t he o m i t t e d 
any such s i m i l a r mention o f a causal r e l a t i o n s h i p between t h e 1981 
i n j u r y and c l a i m a n t ' s neck c o n d i t i o n . (Ex. 7 0 ) . Moreover, t h e r e 
i s no i n d i c a t i o n t h a t c l a i m a n t informed any of the examining 
p h y s i c i a n s o f the i n j u r i e s he s u s t a i n e d i n the A p r i l , 1984, motor 
v e h i c l e a c c i d e n t . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 
28 Or App 473, 476 (1977) (Medical o p i n i o n s based on i n a c c u r a t e 
medical h i s t o r y are e n t i t l e d t o l i t t l e e v i d e n t i a r y w e i g h t ) . 
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Given t he f a c t o f an i n t e r v e n i n g n o n i n d u s t r i a l i n j u r y t o 
the same body p a r t — the neck — and the absence of any m e d i c a l 
o p i n i o n s u p p o r t i n g a c a u s a l c o n n e c t i o n between the June, 1981, 
i n j u r y and the a l l e g e d worsened c o n d i t i o n , we conclude t h a t 
c l a i m a n t has not met h i s burden. A c c o r d i n g l y , we agree w i t h t h e 
Referee's a l t e r n a t i v e c o n c l u s i o n , as w e l l as our e a r l i e r 
c o n c l u s i o n i n our August 12, 1986, o r d e r , t h a t c l a i m a n t has not 
proven an a g g r a v a t i o n . 
E x t e n t of Unscheduled and Scheduled Permanent D i s a b i l i t y 

We found i n our August, 1986, o r d e r , t h a t c l a i m a n t had 
not proven e n t i t l e m e n t t o e i t h e r an a d d i t i o n a l award of 
unscheduled permanent d i s a b i l i t y or an award of scheduled 
permanent d i s a b i l i t y . A f t e r r e c o n s i d e r i n g h i s permanent l o s s o f 
e a r n i n g c a p a c i t y f o r h i s neck c o n d i t i o n , ORS 6 5 6 . 2 1 4 ( 5 ) , as w e l l 
as h i s a l l e g e d permanent l o s s of use or f u n c t i o n of h i s l e f t upper 
and lower e x t r e m i t i e s , ORS 6 5 6 . 2 1 4 ( 2 ) , we adhere t o our e a r l i e r 
c o n c l u s i o n t h a t c l a i m a n t i s not e n t i t l e d t o f u r t h e r permanent 
d i s a b i l i t y compensation. We adopt t he Referee's c o n c l u s i o n s a t 
pages 17-18 of the O p i n i o n and Order except t h a t we note t h a t 
c l a i m a n t ' s t o t a l p r i o r award f o r the neck i n j u r y was 35 p e r c e n t 
r a t h e r than 40 p e r c e n t . A l t h o u g h we have found t h a t c l a i m a n t i s 
moderately i m p a i r e d i n the neck, i t i s i m p o s s i b l e , based on t h i s 
r e c o r d , t o determine what p o r t i o n o f t h a t impairment i s due t o t h e 
compensable i n j u r y and whether c l a i m a n t ' s neck impairment has 
permanently worsened s i n c e t h e January 5, 1983 D e t e r m i n a t i o n Order 
so as t o e n t i t l e him t o a d d i t i o n a l permanent d i s a b i l i t y . For t h a t 
reason, we d e c l i n e t o i n c r e a s e a d d i t i o n a l permanent d i s a b i l i t y . 
Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) . Bendix Home Systems v. Alonzo, 
81 Or App 450 ( 1 9 8 6 ) . 

ORDER 

The Referee's o r d e r , dated June 4, 1985, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t s e t a s i d e SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s low back 
c o n d i t i o n , i s r e v e r s e d . SAIF's p a r t i a l d e n i a l i s r e i n s t a t e d and 
uphe l d . That p o r t i o n o f t h e Referee's order t h a t s e t a s i d e t h e 
D e t e r m i n a t i o n Order of February, 1984, as premature, i s r e v e r s e d . 
The D e t e r m i n a t i o n Order i s r e i n s t a t e d and upheld. That p o r t i o n o f 
the Referee's o r d e r t h a t d e c l i n e d t o co n s i d e r whether c l a i m a n t had 
s u s t a i n e d an a g g r a v a t i o n o f h i s neck and l e f t shoulder c o n d i t i o n s 
i s r e v e r s e d . SAIF's a g g r a v a t i o n d e n i a l i s upheld. A l l r e m a i n i n g 
p o r t i o n s o f the Referee's o r d e r are a f f i r m e d . 

LLOYD L. CRIPE, Claimant WCB 87-06674 
Harper, Leo & Associates, Claimant's Attorneys October 23, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board members Myers, Gerner and Cushing. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Heitkemper's o r d e r t h a t : ( 1 ) found he had not s u s t a i n e d an 
a g g r a v a t i o n ; (2) upheld the i n s u r e r ' s medical s e r v i c e s d e n i a l ; and 
(3) d e c l i n e d t o assess a p e n a l t y or a t t o r n e y f e e . 

The Board a f f i r m s the order of the Referee. 

ISSUES 

The f i r s t i s s u e i s whether c l a i m a n t has proven a 
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worsened neck or low back c o n d i t i o n r e s u l t i n g from the A p r i l , 
1984, compensable l e f t f o o t i n j u r y . 

The second i s s u e i s whether the i n s u r e r unreasonably 
delayed a c c e p t i n g or denying c l a i m a n t ' s a g g r a v a t i o n c l a i m o f 
December, 1986 and i f so whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y 
or a t t o r n e y f e e . 

The t h i r d i s s u e i s whether c l a i m a n t ' s c u r r e n t need f o r 
m e d i c a l t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y 
o f A p r i l , 1984. 

The f i n a l i s s u e i s whether the i n s u r e r ' s m e d i c a l 
s e r v i c e s d e n i a l was unreasonable. 

FINDINGS OF FACT 

Cl a i m a n t , 34 a t h e a r i n g , compensably i n j u r e d h i s l e f t -
f o o t and low back on A p r i l 15, 1984. A f t e r r e t u r n i n g t o work f o r 
two days, he stopped w o r k i n g and sought medical t r e a t m e n t from 
Dr. S e w e l l , M.D. Sewell ordered x-rays of c l a i m a n t ' s l e f t f o o t , 
which r e v e a l e d no bony i n j u r y or o t h e r p a t h o l o g y . On A p r i l 18, 
1984, c l a i m a n t began t r e a t i n g w i t h Dr. Scheinberg, M.D. 
Scheinberg diagnosed a " c o n t u s i o n " of the l a t e r a l sesamoid area o f 
c l a i m a n t ' s l e f t f o o t . That same day, c l a i m a n t f i l e d an i n d u s t r i a l 
c l a i m f o r an i n j u r y t o h i s " l e f t f o o t . " The i n s u r e r p r o m p t l y 
accepted the c l a i m . 

Scheinberg reexamined c l a i m a n t on A p r i l 26, 1984. I n 
a d d i t i o n t o h i s l e f t f o o t i n j u r y , c l a i m a n t complained of low back 
p a i n . Scheinberg diagnosed c l a i m a n t ' s back p a i n as a 
"musculoligamentous s t r a i n " and t r e a t e d him w i t h p h y s i c a l t h e r a p y . 

During the l a t t e r p a r t of May, 1984, c l a i m a n t r e t u r n e d 
t o h i s r e g u l a r j o b ( i . e . , a "handyman" f o r a r e s t a u r a n t ) . On 
May 31, 1984, Scheinberg noted t h a t c l a i m a n t ' s "neck i s f e e l i n g 
b e t t e r . " Claimant sought no f u r t h e r medical t r e a t m e n t u n t i l 
J u l y , 9, 1984, when he r e t u r n e d t o Scheinberg w i t h c o m p l a i n t s of 
i n c r e a s e d low back p a i n . Scheinberg found no o b j e c t i v e s i g n s of 
p a t h o l o g y and f e l t t h a t c l a i m a n t c o u l d resume h i s normal work 
a c t i v i t i e s . S h o r t l y t h e r e a f t e r , c l a i m a n t r e t u r n e d t o work and was 
f i r e d . 

The i n s u r e r c l o s e d c l a i m a n t ' s c l a i m w i t h a N o t i c e of 
Closure on J u l y 24, 1984. Claimant performed v a r i o u s "odd j o b s " 
t h r o u g h the remainder of 1984, but d i d not f i n d permanent 
employment. 

On January 27, 1985, c l a i m a n t experienced a sudden onset 
of neck and b i l a t e r a l shoulder p a i n , w h i l e e a t i n g a t home. The 
next day, he sought t r e a t m e n t from Dr. Arbeene, M.D. Arbeene 
noted muscle spasm and tenderness i n c l a i m a n t ' s neck. I n a 
f o l l o w - u p e x a m i n a t i o n o f March, 1985, Arbeene f e l t t h a t c l a i m a n t ' s 
neck c o n d i t i o n was much improved and t h a t f u r t h e r t r e a t m e n t was 
not needed. 

Claimant a p p a r e n t l y sought no f u r t h e r m e d i c a l t r e a t m e n t 
u n t i l he r e t u r n e d t o Arbeene i n August, 1985, w i t h c o m p l a i n t s o f 
low back p a i n . The onset o f h i s p a i n had o c c u r r e d w h i l e he was 
working as a j a n i t o r . Arbeene diagnosed a low back s t r a i n t h a t 
appeared t o be r e s o l v i n g , and suggested t h a t he r e t u r n t o normal 
work w i t h o u t r e s t r i c t i o n . 
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I n December, 1986, c l a i m a n t changed a t t e n d i n g p h y s i c i a n s 
and began t r e a t i n g w i t h Dr. M o r r i s , a c h i r o p r a c t o r . M o r r i s 
diagnosed a c e r v i c a l s t r a i n and began t r e a t i n g w i t h c h i r o p r a c t i c 
a d j u s t m e n t s . The i n s u r e r i s s u e d a d e n i a l o f c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t s on A p r i l 2, 1987. M o r r i s reexamined c l a i m a n t i n June, 
1987, and found t h a t he was m e d i c a l l y s t a t i o n a r y w i t h 25 percent-
permanent p h y s i c a l impairment. 

C l a i m a n t was examined by Dr. Duncan, a c h i r o p r a c t o r , i n 
September, 1987, and October, 1987. Duncan found no o b j e c t i v e 
evidence of neck p a t h o l o g y and f e l t t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y w i t h no permanent p h y s i c a l impairment. 

C l a i m a n t ' s a l l e g e d l y worsened neck c o n d i t i o n o f both 
January, 1985, and December, 1986, d i d not m a t e r i a l l y r e s u l t from 
the A p r i l , 1984, compensable l e f t f o o t i n j u r y . 

C l a imant's a l l e g e d l y worsened low back c o n d i t i o n o f 
August, 1985, d i d not m a t e r i a l l y r e s u l t from the A p r i l , 1984, 
compensable l e f t f o o t i n j u r y . 

C l a i m a n t ' s c u r r e n t neck c o n d i t i o n i s not m a t e r i a l l y 
r e l a t e d t o the A p r i l , 1984, compensable l e f t f o o t i n j u r y . 

Dr. M o r r i s ' s r e p o r t of December 17, 1986 was an 
a g g r a v a t i o n c l a i m . The i n s u r e r d i d not accept or deny the 
a g g r a v a t i o n c l a i m w i t h i n 60 days. 

CONCLUSIONS OF LAW 

AGGRAVATION 

I n a g g r a v a t i o n cases i n v o l v i n g symptomatic f l a r e - u p s , 
the t r i e r o f f a c t must i n i t i a l l y determine whether f u t u r e 
f l a r e - u p s were contemplated a t the time o f the worker's l a s t 
arrangement of compensation. Gwynn v. SAIF, 304 Or 345, on rem 91 
Or App 84, 87-8 (1 9 8 8 ) . I f , however, f u t u r e f l a r e - u p s were not 
con t e m p l a t e d , then the worker must prove: (1) a worsening o f h i s 
c o n d i t i o n , which makes him more d i s a b l e d ( i . e . , l e s s able t o 
wor k ) ; and (2) a c a u s a l c o n n e c t i o n between the worsened c o n d i t i o n 
and t h e compensable i n j u r y . See Smith v. SAIF, 302 Or 396 (1 9 8 7 ) ; 
Stepp v. SAIF, 78 Or App 438, 441 (1986). 

Here, c l a i m a n t r e t u r n e d t o r e g u l a r work i n May, 1984. 
La t e r t h a t month, Dr. Scheinberg examined c l a i m a n t and found 
t h a t : "No f u r t h e r o r t h o p e d i c t r e a t m e n t i s i n d i c a t e d a t p r e s e n t . " 
A l t h o u g h c l a i m a n t r e t u r n e d t o Scheinberg i n J u l y , 1984, w i t h 
c o m p l a i n t s o f low back p a i n , Scheinberg found no o b j e c t i v e s i g n s 
of p a t h o l o g y and f e l t t h a t c l a i m a n t c o u l d resume h i s normal work 
a c t i v i t i e s . On J u l y 24, 1984, the i n s u r e r i s s u e d a N o t i c e o f 
Cl o s u r e , which c l o s e d c l a i m a n t ' s c l a i m w i t h no award of permanent 
d i s a b i l i t y . See former ORS 656.268(3). 

Inasmuch as t h e r e was l i t t l e , i f any, evidence a t t h e 
tim e o f t h e J u l y , 1984, N o t i c e o f Closure i n d i c a t i n g a l i k e l i h o o d 
of f u t u r e symptomatic f l a r e - u p s , u n l i k e the case i n Gwynn, sup r a , 
we conclude t h a t such f l a r e - u p s were not con t e m p l a t e d . See Gwynn, 
91 Or App a t 88. Consequently, we t u r n t o the f a c t u a l q u e s t i o n o f 
whether c l a i m a n t e x p e r i e n c e d a worsening. • Smith, supra; see a l s o 
SAIF v. P e r r y , 307 Or 654 (1989). 
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Claimant had t h r e e a l l e g e d f l a r e - u p s a f t e r the J u l y , 
1984, N o t i c e of C l o s u r e : the f i r s t , i n January, 1985; the second, 
i n August, 1985; and, the t h i r d , i n December, 1986. I n January, 
1985, he e x p e r i e n c e d a sudden onset of neck p a i n , w h i l e a t home. 
P r i o r t o t h a t t i m e , t h e r e i s v e r y l i t t l e mention o f neck p a i n i n 
the m e d i c a l r e c o r d . Claimant i n j u r e d h i s " l e f t f o o t " on A p r i l 15, 
1984. (Ex. 3 ) . I n i t i a l medical t r e a t m e n t focused n e a r l y e n t i r e l y 
on the l e f t f o o t . The f i r s t i n d i c a t i o n of neck p a i n , i s i n 
Scheinberg's c h a r t note of May 31, 1984. T h e r e a f t e r , t h e r e i s no 
f u r t h e r mention o f a neck p a i n u n t i l J u l y 17, 1984, when 
c l a i m a n t ' s p h y s i c a l t h e r a p i s t noted such. 

M o r r i s i s the o n l y medical e x p e r t t o l i n k c l a i m a n t ' s 
neck p a i n t o the A p r i l , 1984, l e f t f o o t i n j u r y . Yet, M o r r i s * 
o p i n i o n was based on the i n a c c u r a t e h i s t o r y t h a t c l a i m a n t s u f f e r e d 
c o n t i n u o u s neck symptoms f o l l o w i n g h i s i n j u r y of A p r i l , 1984. See 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Company, 28 Or App 473, 476 (1977) 
(M e d i c a l o p i n i o n based on i n a c c u r a t e h i s t o r y i s u n p e r s u a s i v e ) . 
U n l i k e M o r r i s , Duncan had an a c c u r a t e h i s t o r y of c l a i m a n t ' s neck 
p a i n . A f t e r examining c l a i m a n t i n October, 1987, Duncan opined 
t h a t c l a i m a n t ' s neck c o m p l a i n t s were not relate.d t o the A p r i l , 
1984, i n j u r y . We are persuaded by Duncan's o p i n i o n . Somers v. 
SAIF, 77 Or App 259, 263 (1986). 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s f l a r e - u p s o f 
January, 1985, and December, 1986, both of which concerned neck 
p a i n , were not c a u s a l l y r e l a t e d t o h i s compensable i n j u r y of 
A p r i l , 1984. 

We t u r n t o c l a i m a n t ' s a l l e g e d low back worsening of 
August 1, 1985. (Ex. 1 3 ) . A f t e r e x p e r i e n c i n g the onset of low 
back p a i n w h i l e p e r f o r m i n g h i s j a n i t o r i a l d u t i e s , c l a i m a n t sought 
t r e a t m e n t from Arbeene. Arbeene had r e c e n t l y examined c l a i m a n t on 
two p r i o r o c c a s i o n s . Arbeene diagnosed a low back s t r a i n t h a t , i n 
h i s view, was a l r e a d y b e g i n n i n g t o r e s o l v e . He encouraged 
c l a i m a n t t o r e t u r n t o h i s normal work a c t i v i t i e s . Moreover, i n 
J u l y , 1987, c l a i m a n t was examined by Dr. M c K i l l o p , an o r t h o p e d i c 
surgeon. M c K i l l o p compared x-rays of the low back taken on 
A p r i l 26, 1984, and August 2, 1985. I n M c K i l l o p ' s view, t h e 
x-rays showed no evidence of a worsened low back c o n d i t i o n . 
(Ex. 16B-5). 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has not-
e s t a b l i s h e d a worsened low back c o n d i t i o n r e s u l t i n g from the 
A p r i l , 1984, compensable l e f t f o o t i n j u r y . He, t h e r e f o r e , has not 
proven a compensable a g g r a v a t i o n . 

MEDICAL SERVICES 

A worker i s e n t i t l e d t o reasonable and necessary m e d i c a l 
s e r v i c e s f o r the d i s a b l i n g r e s u l t s of a compensable i n j u r y . James 
v. Kemper Insurance Co., 81 Or App 80, 84 ( 1 9 8 6 ) ; ORS 656.245(1). 

We have found above t h a t c l a i m a n t ' s a l l e g e d l y worsened 
neck c o n d i t i o n of both January, 1985, and December, 1986, was not 
c a u s a l l y r e l a t e d t o the A p r i l , 1984, compensable l e f t f o o t 
i n j u r y . N o t h i n g i n the r e c o r d s i n c e t h a t time persuades us 
o t h e r w i s e . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s c u r r e n t neck 
c o n d i t i o n i s not m a t e r i a l l y r e l a t e d t o the A p r i l , 1984, 
compensable l e f t f o o t i n j u r y . 
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PENALTIES AND ATTORNEY FEES 
FOR DELAY IN ACCEPTING OR DENYING 

THE AGGRAVATION CLAIM 

ORS 656.273(3) s t a t e s : "A p h y s i c i a n ' s r e p o r t i n d i c a t i n g 
a need f o r f u r t h e r m e d i c a l s e r v i c e s or a d d i t i o n a l compensation i s 
a c l a i m f o r a g g r a v a t i o n . " An i n s u r e r must accept or deny a c l a i m 
w i t h i n 60 days, or r i s k t h e i m p o s i t i o n of p e n a l t i e s and a t t o r n e y 
f e e s . ORS 656.262(8) & ( 1 0 ) . 

Here, Dr. M o r r i s completed a Change of A t t e n d i n g 
P h y s i c i a n form on December, 17, 1986. The form i n d i c a t e s t h a t 
M o r r i s f e l t c h i r o p r a c t i c and p h y s i o t h e r a p y t r e a t m e n t s were 
needed. Pursuant t o ORS 656.273(3), M o r r i s ' r e p o r t c o n s t i t u t e d a 
c l a i m f o r a g g r a v a t i o n . The i n s u r e r d i d not is s u e an a g g r a v a t i o n 
d e n i a l . Rather, i t s d e n i a l o f A p r i l 2, 1987, was s o l e l y a d e n i a l 
of c u r r e n t m e d i c a l s e r v i c e s . A c c o r d i n g l y , we conclude t h a t t h e 
i n s u r e r unreasonably delayed a c c e p t i n g or denying c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . ORS 656.262(10). 

There are no amounts "then due" upon which we might base 
a p e n a l t y f o r t h e i n s u r e r ' s d e l a y . ORS 656.262(10). 
Consequently, the Referee was c o r r e c t i n d e c l i n i n g t o assess a 
p e n a l t y . 

The more d i f f i c u l t q u e s t i o n i s whether c l a i m a n t i s 
e n t i t l e d t o an a t t o r n e y f e e f o r the i n s u r e r ' s unreasonable d e l a y 
i n a c c e p t i n g or denying t h e a g g r a v a t i o n c l a i m . We conclude t h a t 
c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y f e e . E l l i s v. McCall 
I n s u l a t i o n , 308 Or 74 (198 9 ) . 

Before E l l i s , t h e Court o f Appeals decided M i s c h e l v. 
P o r t l a n d General E l e c t r i c , 89 Or App 140 (198 7 ) . The r e l e v a n t 
f a c t s i n M i s c h e l a re s i m i l a r t o the f a c t s i n t h i s case. Claimant 
f i l e d a c l a i m f o r a h e a r t c o n d i t i o n and the i n s u r e r ' s d e n i a l was 
not t i m e l y . The d e n i a l was upheld. The c o u r t h e l d t h a t no 
p e n a l t y was a p p r o p r i a t e because t h e r e were no amounts then due; 
however, i t c i t e d Spivey v. SAIF, 79 Or 568 (1986) and then h e l d 
t h a t an a t t o r n e y f e e c o u l d be awarded. I t then reasoned: 

"We do not read ORS 656.262(10) t o say t h a t 
a t t o r n e y fees can be all o w e d under t h a t 
s t a t u t e o n l y under the circumstances d e s c r i b e d 
i n ORS 656.382. We understand i t t o p r o v i d e 
t h a t a t t o r n e y fees t h a t may be assessed under 
the c i r c u m s t a n c e s d e s c r i b e d i n ORS 656.382 may 
a l s o be assessed f o r an unreasonable d e n i a l . 
ORS 656.382 does not impose a d d i t i o n a l 
r e s t r i c t i o n s on when a t t o r n e y fees may be 
assessed under ORS 656.262(10)." M i s c h e l , 
supra a t 14 3. 

I n essence, t he Court o f Appeals e n g r a f t e d an a d d i t i o n a l b a s i s 
f o r an a t t o r n e y fee onto ORS 656.382. 

E l l i s , on the o t h e r hand, r e q u i r e s t h a t t h e r e be an 
unreasonable r e s i s t a n c e t o the payment of compensation as 
r e q u i r e d by ORS 656.382 b e f o r e an a t t o r n e y fee can be awarded 
under ORS 656.262(10). The c o u r t h e l d : 

" I n r e s p e c t o f a t t o r n e y f e e s , the b a s i s f o r 
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an award o f a t t o r n e y f e e s , u n l i k e the b a s i s 
f o r an award o f an ' a d d i t i o n a l amount' i s 
not hinged t o 'amounts then due.' I n s t e a d , 
ORS 656.262(10) p r o v i d e s t h a t a t t o r n e y fees 
are t o be assessed under ORS 656.382. ORS 
656.382, i n t u r n , i s keyed t o unreasonably 
r e s i s t i n g the payment o f compensation. Here 
the i n s u r e r d i d not unreasonably r e s i s t t h e 
payment o f compensation where the ' c l a i m s ' 
were u n r e l a t e d t o c l a i m a n t ' s compensable 
i n j u r y and the i n s u r e r i s not l i a b l e f o r the 
unpaid b i l l s . " E l l i s , supra a t 78. 

We conclude t h a t t h e h o l d i n g i n E l l i s i s d i r e c t l y c o n t r a r y t o 
the h o l d i n g i n M i s c h e l . M i s c h e l and Spivey a l l o w e d an a t t o r n e y 
f e e where t h e r e had been unreasonable a c t i o n s by the i n s u r e r 
even where t h e r e was no f i n d i n g o f a r e s i s t a n c e t o the payment 
o f compensation. E l l i s r e q u i r e s t h a t t h e r e be unreasonable 
r e s i s t a n c e t o the payment of compensation b e f o r e an a t t o r n e y fee 
may be assessed. H e n c e f o r t h , we w i l l a p ply our u n d e r s t a n d i n g o f 
E l l i s t o a t t o r n e y fee q u e s t i o n s i n p e n a l t y cases r a t h e r than t h e 
Mi s c h e l and Spivey r a t i o n a l e . 

We note t h a t E l l i s does not hol d t h a t an a t t o r n e y fee 
under ORS 656.262(10) may o n l y be assessed where t h e r e a re 
"amounts then due." Rather, i t holds t h a t an a t t o r n e y fee may 
be assessed under ORS 656.262(10) whether or not t h e r e a re 
"amounts then due" so l o n g as t h e r e i s "unreasonable r e s i s t a n c e 
t o the payment of compensation" under ORS 656.382. T h e r e f o r e , 
i t i s f o r the t r i e r of f a c t i n each case t o decide on the 
evidence i n the r e c o r d whether an unreasonable a c t i o n 
c o n s t i t u t e s an unreasonable r e s i s t a n c e t o the payment o f 
compensation. 

I n t h i s case, we have concluded t h a t t h e r e was no 
compensable a g g r a v a t i o n . Consequently, t he delay i n a c c e p t i n g 
or denying t he a g g r a v a t i o n c l a i m d i d not delay any compensation 
and was, t h e r e f o r e , not an unreasonable r e s i s t a n c e t o the 
payment o f compensation. No a t t o r n e y fee may be assessed. 

PENALTIES AND ATTORNEY FEES FOR UNREASONABLE DENIAL 

Claimant a l l e g e s t h a t t h e i n s u r e r ' s m edical s e r v i c e s 
d e n i a l of A p r i l 2, 1987, i s unreasonable. Inasmuch as we found 
above t h a t c l a i m a n t ' s c u r r e n t c h r i r o p r a t i c s e r v i c e s are not 
compensable, we do not f i n d the d e n i a l unreasonable. 

ORDER 

The Referee's o r d e r , dated March 2, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the t h e 
i n s u r e r t o i t s a t t o r n e y , not t o exceed $1,250. 
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GUADALUPE WARREN, Claimant WCB 86-13579 
Bischoff & Strooband, Claimant's Attorneys May 12, 1989 
Charles L. L i s l e (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee F i n k ' s 
o r d e r t h a t d e c l i n e d t o award her any permanent d i s a b i l i t y b e n e f i t s . 
On re v i e w , t h e s o l e i s s u e i s t h e e x t e n t o f c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The r e c o r d does not i n d i c a t e what, i f any, p h y s i c a l 
impairment i s a t t r i b u t a b l e t o c l a i m a n t ' s compensable c e r v i c a l s t r a i n 

CONCLUSIONS OF LAW 
We adopt t h e Referee's c o n c l u s i o n s o f law w i t h t h e 

f o l l o w i n g comment. 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r her l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l 
impairment a t t r i b u t a b l e t o t h e compensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e 
seq. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 298 Or 505, 
510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1 9 8 2 ) . 

Lay t e s t i m o n y , w i t h o u t medical i n p u t , may e s t a b l i s h 
permanent d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 (19 8 4 ) . However, 
i t may not be p e r s u a s i v e when the c l a i m i n v o l v e s a complex m e d i c a l 
q u e s t i o n . U r i s v. Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1 9 8 5 ) . 

The p r e s e n t case i n v o l v e s a complex me d i c a l q u e s t i o n . I n 
order t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y , we must f i r s t 
d e termine what p h y s i c a l . i m p a i r m e n t , i f any, i s a t t r i b u t a b l e t o t h e 
compensable c e r v i c a l s t r a i n . 

Dr. Hearns, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , opined t h a t , 
based on a l a c k o f n e u r o l o g i c d e f i c i t , reduced ranges o f m o t i o n , or 
a t r o p h y , c l a i m a n t had no r a t a b l e impairment i n t h e c e r v i c a l a r e a . 
Moreover, t h e Orthopaedic C o n s u l t a n t s opined t h a t t h e p r i m a r y cause 
of c l a i m a n t ' s c e r v i c a l symptoms was d i f f u s e systemic m u s c u l o s k e l e t a l 
d i s e a s e , a s s o c i a t e d w i t h d i a b e t e s m e l l i t u s . They d i d n o t b e l i e v e 
t h a t her c o m p l a i n t s were due t o overuse. 

The m e d i c a l evidence does not i n d i c a t e what p h y s i c a l 
impairment, i f any, i s a t t r i b u t a b l e t o c l a i m a n t ' s compensable 
c e r v i c a l s t r a i n . I t i s c l a i m a n t ' s burden t o prove t h e e x t e n t o f her 
permanent d i s a b i l i t y . See Hutcheson v. Weyerhaeuser Co., 25 Or App 
851, 856 (1 9 7 6 ) . I n th e p r e s e n t case, c l a i m a n t has f a i l e d t o c a r r y 
t h a t burden. 

ORDER 

The Referee's o r d e r dated October 6, 1987 i s a f f i r m e d . 
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RAY LITTLEFIELD, Claimant 
Bischoff & Strooband, Claimant's Attorneys 
Allen, Kilmer, et a l . , Defense Attorneys 

WCB TP-89016 
October 23, 1989 
Third Party P a r t i a l Distribution 

Order 
Reviewed by Board Members C r i d e r and B r i t t i n g h a m 

The p a y i n g agency has p e t i t i o n e d the Board f o r 
r e s o l u t i o n of a c o n f l i c t c o n c e r n i n g the " j u s t and p r o p e r " 
d i s t r i b u t i o n of p r o c e e d s from a t h i r d p a r t y s e t t l e m e n t . See 
ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , the d i s p u t e c o n c e r n s the p a y i n g 
a g e n c y ' s a s s e r t e d l i e n f o r c l a i m c o s t s a l l e g e d l y a t t r i b u t a b l e to 
c l a i m a n t ' s t h i r d p a r t y a c t i o n . We c o n c l u d e t h a t the agency has 
e s t a b l i s h e d i t s e n t i t l e m e n t to a f u r t h e r p o r t i o n of the r e m a i n i n g 
b a l a n c e of s e t t l e m e n t p r o c e e d s f o r p r e v i o u s l y unreimbursed 
temporary d i s a b i l i t y c o m p e n s a t i o n . Because the c l a i m remains i n 
open s t a t u s , we f u r t h e r c o n c l u d e t h a t a r e s o l u t i o n of f u t u r e 
permanent d i s a b i l i t y and c l a i m e x p e n d i t u r e s would be p remature. 

FINDINGS OF FACT 

I n March 1980 c l a i m a n t s u s t a i n e d a p r i o r compensable low 
back i n j u r y . T h i s i n j u r y e v e n t u a l l y r e s u l t e d i n s u r g e r y a t L4-5 
and a 20 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y award. 

I n May 1984 c l a i m a n t s u s t a i n e d another compensable low 
back i n j u r y . F u r t h e r s u r g e r y and a f u s i o n a t L4-5 were 
recommended. The s u r g e r y was performed i n A p r i l 1985. However, 
the s u r g e r y was performed a t L3-4. 

A December 30, 1986 D e t e r m i n a t i o n Order awarded 30 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . T h e r e a f t e r , the award 
was i n c r e a s e d to 50 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y by a 
J a n u a r y 23, 1987 s t i p u l a t e d o r d e r . The s t i p u l a t i o n f u r t h e r 
p r o v i d e d f o r the r e c o v e r y of o v e r p a i d temporary d i s a b i l i t y , $2,000 
of which was t e m p o r a r i l y waived to p e r m i t c l a i m a n t to proceed w i t h 
h i s c o n t e m p l a t e d t h i r d p a r t y a c t i o n . 

C l a i m a n t engaged l e g a l c o u n s e l to e x p l o r e t h e 
p o s s i b i l i t y of b r i n g i n g s u i t a g a i n s t the surgeon who performed the 
A p r i l 1985 o p e r a t i o n . T h e r e a f t e r , a t h i r d p a r t y a c t i o n f o r 
m a l p r a c t i c e was i n i t i a t e d a g a i n s t the surgeon. 

I n November 1987, i n a n t i c i p a t i o n of a s e t t l e m e n t o f f e r 
c o n c e r n i n g the a c t i o n , the l i t i g a t i o n c o o r d i n a t o r f o r the p a y i n g 
agency r e p r e s e n t e d to c l a i m a n t ' s c o u n s e l t h a t the agency's " ' l i e n ' 
to d ate would be somewhere around $40,000." The c o o r d i n a t o r 
f u r t h e r noted t h a t " [ w ] h a t the f i n a l f i g u r e w i l l be I cannot say 
a s t h i s c l a i m i s o b v i o u s l y not o v e r . " 

I n September 1988 c l a i m a n t underwent a t h i r d low back 
s u r g e r y . F u s i o n s u r g e r y was performed a t L4-5 and L5-S1. The 
L4-5 f u s i o n would have been r e q u i r e d f o r the compensable i n j u r y 
even i f the 1985 s u r g e r y had not been performed. The L5-S1 
f u s i o n was n e c e s s i t a t e d by the A p r i l 1985 f u s i o n . The t o t a l c o s t 
f o r the 1988 s u r g e r y was $19,909.01. Had a f u s i o n been performed 
a t one l e v e l , r a t h e r than two, the c o s t would have been $1,000 
l e s s . C l a i m a n t ' s c l a i m was reopened and remains i n an open s t a t u s . 

I n J a n u a r y 1989, w i t h the p a y i n g agency's a p p r o v a l , 
c l a i m a n t and the t h i r d p a r t y s e t t l e d the c a u s e of a c t i o n f o r 
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$94,000. F o l l o w i n g d i s t r i b u t i o n o f l i t i g a t i o n c o s t s , a t t o r n e y 
f e e s , and c l a i m a n t ' s s t a t u t o r y o n e - t h i r d share, a balance of 
$40,614.82 from t h e s e t t l e m e n t remained. The paying agency has 
r e c e i v e d $27,467.47 of t h i s balance,, which c o n s i s t s of $11,619.67 
i n temporary d i s a b i l i t y compensation, $7,847.80 i n med i c a l 
b e n e f i t s , and $8,000 i n permanent d i s a b i l i t y compensation. The 
remainder of t h i s b a lance, $13,147.58, i s i n d i s p u t e . 

ULTIMATE FINDINGS OF FACT 

As a r e s u l t of the A p r i l 1985 s u r g e r y , t h e paying agency 
expended $1,000 i n medical expenses t h a t i t would o t h e r w i s e have 
not i n c u r r e d . T h i s expense, which r e p r e s e n t s the c o s t 
d i f f e r e n t i a l between a o n e - l e v e l and a t h r e e - l e v e l f u s i o n , has 
a l r e a d y been reimbursed t o the agency. 

Also due t o the A p r i l 1985 s u r g e r y , c l a i m a n t s u f f e r e d 
t i m e l o s s from A p r i l 10, 1985 t h r o u g h December 29, 1986. 
Temporary d i s a b i l i t y compensation d u r i n g t h i s p e r i o d t o t a l l e d 
$15,318.27. The pay i n g agency has p r e v i o u s l y r e c e i v e d $11,619.67 
as reimbursement from the s e t t l e m e n t proceeds f o r t h i s 
compensation. 

The c l a i m c u r r e n t l y i s i n open s t a t u s . 

CONCLUSIONS OF LAW 

To b e g i n , c l a i m a n t contends t h a t the paying agency i s 
estopped from a s s e r t i n g i t s l i e n i n an amount i n excess of t h a t 
r e p r e s e n t e d by i t s l i t i g a t i o n c o o r d i n a t o r i n November 1987. We 
di s a g r e e w i t h t h i s a s s e r t i o n . 

When a paying agency r e p r e s e n t s the amount of i t s 
c l a i m e d l i e n t o a worker, knowing t h a t the worker i s i n the 
process of n e g o t i a t i n g a t h i r d p a r t y s e t t l e m e n t , the agency may 
not c l a i m as i t s " j u s t and pr o p e r " share o f the s e t t l e m e n t any 
more than the o r i g i n a l l y a s s e r t e d l i e n , even i f the t o t a l amount 
claimed i s not i n excess of the l i e n a u t h o r i z e d by ORS 656.593(1) 
and ( 2 ) . E s t a t e of Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 
(1987) . 

Here, t he pay i n g agency d i d not p r o v i d e a p r e c i s e f i g u r e 
c o n c e r n i n g i t s t h i r d p a r t y l i e n . Moreover, i t s l i t i g a t i o n 
c o o r d i n a t o r e x p r e s s l y a d v i s e d c l a i m a n t ' s counsel t h a t the s t a t e d 
f i g u r e was the agency's " ' l i e n ' t o date" and t h a t a f i n a l f i g u r e 
c o u l d not be p r o v i d e d because " t h i s c l a i m i s o b v i o u s l y not over." 
Such c o n d i t i o n a l s t a t e m e n t s , o f f e r e d more than one year b e f o r e t h e 
e v e n t u a l s e t t l e m e n t o f the t h i r d p a r t y a c t i o n , do not cause us t o 
conclude t h a t the paying agency i s p r o h i b i t e d from a s s e r t i n g a 
l i e n i n excess o f the approximate amount i t had p r e v i o u s l y quoted. 

We proceed t o a d e t e r m i n a t i o n of a " j u s t and p r o p e r " 
d i s t r i b u t i o n o f the re m a i n i n g balance o f s e t t l e m e n t proceeds. 

A paying agency i s e n t i t l e d t o the recovery of i t s c l a i m 
c o s t s from a t h i r d p a r t y s e t t l e m e n t f o r medical m a l p r a c t i c e t o t h e 
e x t e n t t h a t the agency i s r e c e i v i n g reimbursement f o r a d d i t i o n a l 
expenses i n c u r r e d as a r e s u l t o f the m a l p r a c t i c e . 
John Galanopoulos, 34 Van N a t t a 615, 616 ( 1 9 8 2 ) . The burden o f 
p r o o f i s upon t he pay i n g agency t o e s t a b l i s h the e x t e n t o f t h e 
e x p e n d i t u r e s a t t r i b u t a b l e t o the m a l p r a c t i c e . I d . 
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Here, the surgeon who performed c l a i m a n t ' s 1988 s u r g e r y , 
Dr. C a r r , opined t h a t , c o n s i d e r i n g the development of the d i s e a s e 
process a t L4-5 p r e s e n t i n A p r i l 1985, i n a l l l i k e l i h o o d , c l a i m a n t 
would e v e n t u a l l y have r e q u i r e d a second f u s i o n a t L5-S1 even had 
s u r g e r y not been m i s t a k e n l y performed a t L3-4. However, because 
of the p r e v i o u s f u s i o n a t L3-4 and the needed f u s i o n a t L4-5, Carr 
concluded t h a t i t was necessary t o a l s o fuse a t L5-S1. Dr. Carr 
gauged the d i f f e r e n c e i n s u r g i c a l charges between a o n e - l e v e l and 
t h r e e - l e v e l f u s i o n a t a p p r o x i m a t e l y $1,000. 

We f i n d t he o p i n i o n s o f f e r e d by t h e t r e a t i n g surgeon t o 
be p e r s u a s i v e . T h e r e f o r e , s u b j e c t t o one e x c e p t i o n , we f i n d t h a t 
Dr. Carr's 1988 s u r g e r y was r e l a t e d t o the 1984 compensable i n j u r y 
r a t h e r than the 1985 s u r g e r y . That e x c e p t i o n i s the a d d i t i o n a l 
f u s i o n a t L5-S1 t h a t was n e c e s s i t a t e d by the 1985 m a l p r a c t i c e 
f u s i o n s u r g e r y a t t h e wrong d i s c space. The a d d i t i o n a l expense 
f o r such a procedure was e s t i m a t e d a t $1,000. 

We r e j e c t t h e p a y i n g agency's c o n t e n t i o n t h a t t h e c o s t . 
of the 1988 s u r g e r y should be t r e a t e d p r i m a r i l y as a consequence 
of t h e m a l p r a c t i c e , and o n l y $1,000 t r e a t e d as r e l a t e d t o the 
compensable 
i n j u r y . Since the s u r g e r y would have been r e q u i r e d i n any e v e n t , 
the c o s t of doing a o n e - l e v e l f u s i o n i s not a r e s u l t of the 
m a l p r a c t i c e . Consequently, we h o l d t h a t the p a y i n g agency has 
e s t a b l i s h e d i t s e n t i t l e m e n t t o r e c e i v e $1,000 as reimbursement f o r 
a d d i t i o n a l expenses i n c u r r e d as a r e s u l t of the 1985 a l l e g e d 
m a l p r a c t i c e . Inasmuch as t h a t sum has a l r e a d y been d i s t r i b u t e d t o 
the agency, no f u r t h e r amount f o r the c o s t s of the 1988 s u r g e r y 
w i l l be r e q u i r e d . 

Concerning the i s s u e of temporary d i s a b i l i t y 
reimbursement, the p a r t i e s agree t h a t the 1985 s u r g e r y r e s u l t e d i n 
a d d i t i o n a l temporary d i s a b i l i t y between A p r i l 10, 1985 t h r o u g h 
December 29, 1986. Claimant has p r e v i o u s l y forwarded t o the 
p a y i n g agency $11,619.67 as reimbursement f o r temporary d i s a b i l i t y 
b e n e f i t s p a i d d u r i n g the a f o r e m e n t i o n e d p e r i o d . Yet, the agency 
contends t h a t i t s temporary d i s a b i l i t y expenses a c t u a l l y t o t a l l e d 
$15,318.27. 

I n s u p p o r t o f i t s c o n t e n t i o n , the paying agency submits 
c o p i e s of i t s c l a i m expense.records. These records are a l s o 
a t t e s t e d t o be t r u e and a c c u r a t e copies by means of an a f f i d a v i t 
from the agency's c l a i m s s u p e r v i s o r . The r e c o r d s i n d i c a t e t h a t 
t h e p a y i n g agency p a i d $15,318.27 i n temporary d i s a b i l i t y b e n e f i t s 
between A p r i l 10, 1985 and December 29, 1986. A l t h o u g h c l a i m a n t 
a s s e r t s t h a t the p a y i n g agency should r e c e i v e reimbursement of 
$11,619.67 f o r temporary d i s a b i l i t y compensation p a i d d u r i n g t h i s 
p e r i o d , he does not c h a l l e n g e the a u t h e n t i c i t y of the expense 
r e c o r d s . 

Inasmuch as c l a i m a n t concurs t h a t temporary d i s a b i l i t y • 
payments made d u r i n g the a f o r e m e n t i o n e d p e r i o d are r e l a t e d t o t h e 
1985 s u r g e r y and because the paying agency has s u b m i t t e d 
p e r s u a s i v e evidence e s t a b l i s h i n g the amount of temporary 
d i s a b i l i t y b e n e f i t s p a i d d u r i n g t h a t t i m e , we h o l d t h a t the p a y i n g 
agency has e s t a b l i s h e d i t s e n t i t l e m e n t t o the unpaid p o r t i o n o f 
these b e n e f i t s . i . e . , $3,698.60. 

F i n a l l y , we t u r n t o the permanent d i s a b i l i t y and f u t u r e 
c l a i m e x p e n d i t u r e i s s u e s . Claimant has p r e v i o u s l y forwarded 
$8,000 t o the paying agency. This sum r e p r e s e n t s o n e - h a l f o f the 
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50 p e r c e n t unscheduled permanent d i s a b i l i t y awarded pursuant t o 
the December 1986 D e t e r m i n a t i o n Order and January 1987 S t i p u l a t i o n 
which f o l l o w e d t h e A p r i l 1985 s u r g e r y . The sum of $8,000 was p a i d 
by c l a i m a n t , a p p a r e n t l y i n an e f f o r t t o d i s t r i b u t e u n c o n t e s t e d 
amounts e a r l y . The sum was not p a i d pursuant t o any agreement 
w i t h the i n s u r e r c o n c e r n i n g the amount of the l i e n . 

We r e j e c t t h e i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t agreed, 
i n n e g o t i a t i n g t he January 23, 1987 S t i p u l a t i o n , t h a t the i n s u r e r 
would be r e p a i d a l l permanent p a r t i a l d i s a b i l i t y p a i d i n t h i s 
c l a i m . The i n s u r e r ' s a f f i d a v i t s do not support i t s a s s e r t i o n t h a t 
such an expansive agreement was made. Claimant's a f f i d a v i t s deny 
t h a t any agreement was made. Such an agreement not having been 
m e m o r i a l i z e d contemporaneously, we are not persuaded i t was made. 
Consequently, t he i n s u r e r ' s e n t i t l e m e n t t o a l i e n a g a i n s t t h e 
m a l p r a c t i c e r e c o v e r y f o r permanent p a r t i a l d i s a b i l i t y compensation 
s h a l l be determined w i t h r e f e r e n c e t o the p r i n c i p l e s s t a t e d i n 
John Galanopoulos, supra. The i n s u r e r has o f f e r e d no m e d i c a l 
evidence t h a t e s t a b l i s h e s t h a t any p o r t i o n of c l a i m a n t ' s permanent 
d i s a b i l i t y was caused by the 1985 s u r g e r y . T h e r e f o r e , t he i n s u r e r 
has proven no l i e n f o r permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o 
the $8,000 t h a t c l a i m a n t has not c o n t e s t e d . 

The c l a i m c u r r e n t l y remains i n open s t a t u s pending 
c l o s u r e a f t e r t h e September 1988 s u r g e r y which was n e c e s s i t a t e d , 
a t l e a s t p a r t i a l l y , by the A p r i l 1985 s u r g e r y . C o n s i d e r i n g these 
c i r c u m s t a n c e s , c l a i m a n t submits t h a t a f i n a l d e t e r m i n a t i o n 
c o n c e r n i n g what, i f any, p o r t i o n of any a d d i t i o n a l permanent 
d i s a b i l i t y i s a t t r i b u t a b l e t o the A p r i l 1985 s u r g e r y would be 
premature. We agree. 

Because t h e r e has not been a f i n a l o r d e r d e t e r m i n i n g t he 
e x t e n t of c l a i m a n t ' s d i s a b i l i t y a r i s i n g out of the A p r i l 1985 
s u r g e r y , we deem i t a p p r o p r i a t e t o d e f e r r u l i n g on the q u e s t i o n o f 
the p a y i n g agency's e n t i t l e m e n t t o a l i e n f o r a d d i t i o n a l permanent 
d i s a b i l i t y . See, John T. E l i c k e r , 40 Van Nat t a 68 (19 8 8 ) ; Robert 
B. W i l l i a m s , 37 Van N a t t a 711 (1985). We a p p l y . s i m i l a r r e a s o n i n g 
c o n c e r n i n g t he agency's a s s e r t i o n of i t s l i e n f o r f u t u r e c l a i m 
e x p e n d i t u r e s r e s u l t i n g from the A p r i l 1985 s u r g e r y . 

A c c o r d i n g l y , from t he $13,147.58 h e l d by c l a i m a n t ' s 
a t t o r n e y i n t r u s t pending r e s o l u t i o n of t h i s d i s p u t e , c l a i m a n t ' s 
a t t o r n e y i s d i r e c t e d t o pay the pa y i n g agency $3,698.60 as 
a d d i t i o n a l reimbursement f o r temporary d i s a b i l i t y b e n e f i t s p a i d as 
a r e s u l t o f t h e A p r i l 1985 s u r g e r y . The remaining balance o f 
these f u n d s , $9,448.98, s h a l l c o n t i n u e t o be h e l d by c l a i m a n t ' s 
a t t o r n e y i n t r u s t pending a f i n a l d e t e r m i n a t i o n c o n c e r n i n g the 
e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . 

Upon f i n a l r e s o l u t i o n o f the d i s a b i l i t y i s s u e , t h e 
p a r t i e s s h a l l n o t i f y the Board i f d i s p u t e s c o n t i n u e t o e x i s t 
c o n c e r n i n g what p o r t i o n , i f any, of c l a i m a n t ' s a d d i t i o n a l 
permanent d i s a b i l i t y i s a t t r i b u t a b l e t o the A p r i l 1985 s u r g e r y and 
whether t he pa y i n g agency has e s t a b l i s h e d a l i e n f o r f u t u r e 
e x p e n d i t u r e s a t t r i b u t a b l e t o the A p r i l 1985 s u r g e r y . T h e r e a f t e r , 
the Board w i l l c o n s i d e r t he p a r t i e s ' r e s p e c t i v e p o s i t i o n s 
r e g a r d i n g the a f o r e m e n t i o n e d i s s u e s and proceed t o r e s o l v e t he 
d i s p u t e s . 

IT IS SO ORDERED. 
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FRANK L. PETERS, Claimant WCB 86-12448 
Michael L. McDonough, Claimant's Attorney October 23, 1989 
Acker, Underwood, et a l . , Defense Attorneys Order on Review 

Keviewed by Board Members Perry and Howell. 

The i n s u r e r r e q u e s t s review of Referee H u f f ' s o r d e r t h a t 
se t a s i d e i t s d e n i a l of c l a i m a n t ' s low.back i n j u r y c l a i m . The 
is s u e on review i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant was employed l o a d i n g sheets of raw g l a s s 
w e i g h i n g about 10 pounds each. On May 15, 1986, he f e l t soreness 
i n h i s low back w h i l e w o r k i n g . He f i n i s h e d h i s s h i f t and l a t e r 
t h a t evening asked h i s g i r l f r i e n d t o massage h i s back. She s a t on 
h i s b u t t o c k s and massaged h i s back. He attempted t o a r i s e w h i l e 
she was s t i l l s i t t i n g on him and f e l t e x c r u c i a t i n g p a i n i n h i s low 
back. 

The next morning, c l a i m a n t c o n t i n u e d t o f e e l low back 
p a i n . He saw Dr. Dawson, c h i r o p r a c t o r , who diagnosed acute 
moderate l u m b o s a c r a l s t r a i n . Dawson a s s i s t e d him i n f i l l i n g o ut 
a Form 801 and adv i s e d him not t o mention t he i n c i d e n t w i t h h i s 
g i r l f r i e n d . 

C laimant d e l i v e r e d t he Form 801 t o the employer on 
May 21, 1986, and t o l d t h e p r o d u c t i o n s u p e r v i s o r t h a t he f e l t 
something pop i n h i s low back when he t r i e d t o get up w i t h h i s 
g i r l f r i e n d s t i l l p a r t i a l l y on t o p of him. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found c l a i m a n t t o be a c r e d i b l e w i t n e s s and 
found h i s i n j u r y a t home t o be a d i r e c t and n a t u r a l consequence o f 
the o r i g i n a l i n j u r y a t work. We d i s a g r e e . 

While we g e n e r a l l y d e f e r t o the Referee's c r e d i b i l i t y 
f i n d i n g s which are based on demeanor, the Referee has no g r e a t e r 
advantage i n d e t e r m i n i n g c r e d i b i l i t y when i t i s based on the 
o b j e c t i v e substance of c l a i m a n t ' s t e s t i m o n y . See C o a s t a l Farm 
Supply v. H u l t b e r g , 84 Or App 282 (198 7 ) . The i n s u r e r p o i n t s out 
some i n c o n s i s t e n c i e s i n c l a i m a n t ' s t e s t i m o n y . The i n s u r e r f u r t h e r 
p o i n t s out t h a t s t a t e m e n t s made by c l a i m a n t on the Form 801 and 
the F i r s t Medical Report were c o n t r a d i c t e d by h i s t e s t i m o n y a t 
h e a r i n g , and i n v i t e s us t o f i n d c l a i m a n t t o be not c r e d i b l e . 
While we f i n d c l a i m a n t t o be an u n r e l i a b l e h i s t o r i a n , we do not 
b e l i e v e t h i s case t u r n s on c r e d i b i l i t y . 

C laimant has not shown t h a t he s u f f e r e d a d i s a b l i n g 
i n j u r y a t work. He complained t o no one and d i d not r e p o r t an 
i n j u r y t o h i s s u p e r v i s o r . He worked h i s f u l l s h i f t and went 
home. He d i d not seek medical t r e a t m e n t . He d i d ask h i s 
g i r l f r i e n d t o massage h i s back. When the massage was f i n i s h e d , he 
i n j u r e d h i s back when he arose and s t r u c k h i s g i r l f r i e n d w i t h h i s 
low back. 

The Referee found t h a t t h i s i n c i d e n t was a d i r e c t and 
n a t u r a l consequence of the o r i g i n a l i n j u r y a t work. I n support of 
t h a t p r o p o s i t i o n , t he Referee c i t e s Rogers v. SAIF, 289 Or 633 
( 1 9 8 0 ) and Fenton v. SAIF, 87 Or App 78 ( 1 9 8 7 ) . We f i n d these 
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cases e s t a b l i s h a "work r e l a t e d n e s s " requirement f o r an o r i g i n a l 
compensable i n j u r y . We f i n d them of l i t t l e b e n e f i t i n d e c i d i n g 
whether c l a i m a n t ' s subsequent i n j u r y was a n a t u r a l consequence of 
an o r i g i n a l compensable i n j u r y . 

An i n j u r y i n c u r r e d as " d i r e c t and n a t u r a l consequence" 
of a compensable i n j u r y i s , i t s e l f , compensable. Fenton v. SAIF, 
87 Or App 78 ( 1 9 8 7 ) ; Wood v. SAIF, 30 Or App 1 1 0 3 , rev den 282 Or 
189 ( 1 9 7 8 ) . Assuming a massage by h i s g i r l f r i e n d was a " d i r e c t 
and n a t u r a l consequence" of c l a i m a n t ' s sore back, we are unable t o 
f i n d t h a t i t was a d i r e c t and n a t u r a l consequence of a compensable 
i n j u r y . 

The evidence e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d soreness 
i n h i s back w h i l e a t work. This d i d not r e q u i r e m edical s e r v i c e s 
nor d i d i t r e s u l t i n d i s a b i l i t y . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . A f t e r 
an i n t e r v e n i n g i n c i d e n t w i t h h i s g i r l f r i e n d , c l a i m a n t r e q u i r e d 
m e d i c a l s e r v i c e s and was o f f work f o r two days. Under such 
c i r c u m s t a n c e s , we conclude t h a t the i s s u e of whether c l a i m a n t ' s 
low back p a i n on May 1 5 , 1 9 8 6 , w h i l e w o r k i n g , i s a compensable 
i n j u r y i s a complex medical q u e s t i o n r e q u i r i n g competent m e d i c a l 
evidence. Kassahn v. P u b l i s h e r ' s Paper Co., 76 Or App 1 0 5 , 109 
( 1 9 8 5 ) . : 

There i s not competent medical evidence i n t h i s r e c o r d 
as t o whether c l a i m a n t ' s back p a i n a t work would have r e q u i r e d 
e i t h e r m e d i c a l s e r v i c e s or time l o s s . The o n l y m edical evidence 
i n the r e c o r d i s Dr. Dawson's "check the box" r e p o r t r e l a t i n g 
c l a i m a n t ' s c o m p l a i n t s t o h i s work a c t i v i t i e s . However, t h i s 
o p i n i o n does not address the i s s u e of whether the i n t e r v e n i n g 
i n c i d e n t e i t h e r caused or c o n t r i b u t e d t o the need f o r m e d i c a l 
s e r v i c e s . F u r t h e r , c l a i m a n t a d m i t t e d t h a t Dr. Dawson encouraged 
him t o w i t h h o l d i n f o r m a t i o n about t h i s i n c i d e n t . T h e r e f o r e , we 
g i v e no weight t o Dr. Dawson's r e p o r t . 

W i t h o u t competent medical evidence t o e s t a b l i s h 
c a u s a t i o n , we f i n d c l a i m a n t ' s t e s t i m o n y i n s u f f i c i e n t t o e s t a b l i s h 
t h a t h i s d i s a b i l i t y and need f o r medical t r e a t m e n t i s r e l a t e d t o 
h i s work a c t i v i t i e s . A c c o r d i n g l y , we conclude t h a t he has f a i l e d 
t o prove c o m p e n s a b i l i t y . See F r a z i e r v. U n i t e d P a c i f i c I n s urance 
Co., 91 Or App 528 ( 1 9 8 8 ) . 

ORDER 

The Referee's order dated October 26, 1 9 8 7 , i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . A 
c l i e n t - p a i d f e e , not t o exceed $ 1 , 1 1 0 , i s approved. 

JOE J . AGUILERA, Claimant WCB 86-00262 & 85-15251 
P o z z i , Wilson, et a l . , Claimant's Attorneys October 24, 1989 
Rankin, VavRosky, e t a l . , Defense Attorneys Order on Review 
Raymond Smitke ( S A I F ) , Defense Attorney 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee Podnar's o r d e r t h a t s e t asid e i t s d e n i a l o f c l a i m a n t ' s 
asthma c l a i m as an improper "back-up" d e n i a l . Claimant 
c r o s s - r e q u e s t s review of those p o r t i o n s o f the Referee's o r d e r 
t h a t : (1) found on the m e r i t s t h a t h i s asthma c o n d i t i o n was not 
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compensable; and ( 2 ) a f f i r m e d a D e t e r m i n a t i o n Order t h a t d e c l i n e d 
t o award unscheduled permanent p a r t i a l d i s a b i l i t y f o r a s t r e s s 
c o n d i t i o n . We f i n d t h a t SAIF's d e n i a l i s p r o c e d u r a l l y 
p e r m i s s i b l e . On the m e r i t s , we conclude t h a t c l a i m a n t ' s a s t h m a t i c 
c o n d i t i o n i s not compensable, and we a f f i r m t h e Referee's o r d e r 
w i t h r e g a r d t o e x t e n t of permanent d i s a b i l i t y . 

ISSUES 

1. Whether SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s asthma 
c o n d i t i o n i s a - p r o h i b i t e d "back-up" d e n i a l . 

2. C o m p e n s a b i l i t y o f c l a i m a n t ' s asthma c o n d i t i o n . 

3. E x t e n t of permanent d i s a b i l i t y , i f any, f o r 
c l a i m a n t ' s accepted s t r e s s c o n d i t i o n . 

FINDINGS OF FACT 

Cla i m a n t , 45 years a t h e a r i n g , has worked f o r t h e 
employer as a warehouseman s i n c e 1 9 6 4 . Since about 1 9 7 4 , he has 
exp e r i e n c e d r e c u r r e n t r e s p i r a t o r y problems, d e p r e s s i o n and 
d e r m a t i t i s . 

I n A p r i l 1 9 8 4 , he f i l e d a workers' compensation c l a i m 
d e s c r i b i n g "noise l e v e l o f g e n e r a t o r , wine [ s i c ] ( d u s t and d i r t ) , 
a l l e r g y cause rash on neck ( j o b s t r e s s ) . " 

SAIF processed the c l a i m w i t h o u t i s s u i n g a w r i t t e n 
acceptance. 

SAIF issued a N o t i c e of Closure on June 18, 1984 
awarding temporary d i s a b i l i t y o n l y . 

On J u l y 5, 1 9 8 4 , c l a i m a n t f i l e d a second c l a i m . Under 
th e "Describe A c c i d e n t F u l l y " s e c t i o n of the c l a i m form, c l a i m a n t 
r e f e r r e d t o h i s p r i o r c l a i m number and s t a t e d "Same as b e f o r e . 
Dust, D i r t , Black Soot, Machine Noise." 

SAIF reopened t he c l a i m by l e t t e r dated J u l y 19, 1 9 8 4 , 
which s t a t e d : 

"We have reviewed a l l i n f o r m a t i o n r e g a r d i n g 
the worsening o f your c o n d i t i o n and have 
reopened your c l a i m . " 

C laimant r e c e i v e d p e r i o d i c t r e a t m e n t f o r h i s c o n d i t i o n 
from Dr. Dor d e v i c h , a l l e r g i s t and immu n o l o g i s t , commencing i n March 
1 9 8 4 . He a l s o was examined by Dr. Bardana, D i r e c t o r o f the 
Oc c u p a t i o n a l and En v i r o n m e n t a l A l l e r g y L a b o r a t o r y a t the Oregon 
H e a l t h Sciences U n i v e r s i t y , i n A p r i l 1 9 8 5 . Dr. Bardana exposed 
c l a i m a n t t o an a l l e r g i e s m i x t u r e . The r e s u l t a n t a l l e r g y p r o f i l e 
r e v e a l e d t h a t , of the a l l e r g i n s p r e s e n t e d , c l a i m a n t was most 
a f f e c t e d by house dust and house dust m i t e . 

On December 6, 1 9 8 5 , SAIF is s u e d a d e n i a l s t a t i n g : 

"You f i l e d a c l a i m f o r s t r e s s r e a c t i o n a t 
work s u s t a i n e d on A p r i l 13, 1984 w h i l e 
w o r k i n g f o r [SAIF's i n s u r e d ] . Your c l a i m 
was u l t i m a t e l y accepted and b e n e f i t s were 
p a i d a c c o r d i n g t o law. Your c l a i m was 
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f i r s t c l o s e d by N o t i c e o f Closure dated 
June 18, 1 9 8 4 . 

" I n f o r m a t i o n i n [ y o u r ] f i l e i n d i c a t e s t h a t 
you s u f f e r from a c h r o n i c and p r e e x i s t i n g 
a s t h m a / a l l e r g y c o n d i t i o n . . . . T h e s e 
c o n d i t i o n s are p r o b a b l y aggravated by your 
smoking or o t h e r o f f - j o b f a c t o r s . Review 
of i n f o r m a t i o n i n your f i l e does not 
i n d i c a t e t h a t your work exposure 
permanently worsened any p r e e x i s t i n g 
a s t h m a / a l l e r g y c o n d i t i o n and SAIF 
C o r p o r a t i o n i s not r e s p o n s i b l e f o r any o f 
your l u n g and/or b r e a t h i n g d i s o r d e r s . . . . 
Your c l a i m w i l l c o n t i n u e t o be processed 
f o r your i n i t i a l s t r e s s r e a c t i o n . . . . " 

I n the i n t e r i m , L i b e r t y Northwest Insurance Company 
r e p l a c e d SAIF on the r i s k . I n December 1 9 8 5 , c l a i m a n t f i l e d a 
c l a i m w i t h L i b e r t y f o r " o c c u p a t i o n a l asthma." L i b e r t y s u b s e q u e n t l y 
denied the c l a i m . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h SAIF was c l o s e d by 
D e t e r m i n a t i o n Order issued March 24, 1986, which awarded a d d i t i o n a l 
temporary d i s a b i l i t y o n l y . 

C l a i m a n t ' s asthma symptoms g e n e r a l l y worsened a t n i g h t . 
His symptoms improved w h i l e on v a c a t i o n f o r two weeks i n Nevada i n 
1984 . 

Dr. Turco, p s y c h i a t r i s t and n e u r o l o g i s t , a d v i s e d t h a t 
c l a i m a n t not work i n an e n v i r o n m e n t a l l y - s t r e s s f u l w o r k p l a c e . 

FINDINGS OF ULTIMATE FACT 

Claim a n t experienced a s h o r t - t e r m s i t u a t i o n a l s t r e s s 
r e a c t i o n a t work which was accepted by SAIF. SAIF never accepted 
c l a i m a n t ' s a s t h m a t i c c o n d i t i o n . 

C l a i m a n t ' s work exposure t o d u s t , d i r t and s t r e s s was not 
the major c o n t r i b u t i n g cause of h i s a s t h m a t i c c o n d i t i o n . 

C l a i m a n t ' s reduced a b i l i t y t o work i n an e n v i r o n m e n t a l l y 
s t r e s s f u l work p l a c e has not been caused or worsened by h i s work 
exposure. 

CONCLUSIONS OF LAW AND OPINION 

Back-up D e n i a l 

Once a c l a i m i s accepted under ORS 6 5 6 . 2 6 2 ( 6 ) , t h e 
employer may n o t , a f t e r 60 days have elapsed from n o t i c e or 
knowledge o f t h e c l a i m , deny t he c o m p e n s a b i l i t y o f t h a t c l a i m 
unless t h e r e i s a showing of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . Bauman v. SAIF, 295 Or 788, 79 3 - 9 4 ( 1 9 8 3 ) . 
C i t i n g Bauman, the Referee determined t h a t SAIF had a l r e a d y 
accepted c l a i m a n t ' s asthma c o n d i t i o n and, t h e r e f o r e , was p r e c l u d e d 
from subsequently denying the c o n d i t i o n . 

S h o r t l y b e f o r e t h e Referee's o r d e r , t h e Supreme Court 
i s s u e d i t s d e c i s i o n i n Johnson v. Spectra P h y s i c s , 303 Or 49 
( 1 9 8 7 ) . I n Johnson, the Court h e l d t h a t the Bauman r u l e a p p l i e s 
o n l y t o a c l a i m " s p e c i f i c a l l y " or " o f f i c i a l l y " accepted by t h e 
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employer or i n s u r e r . On r e v i e w , SAIF argues that: i t s December 1985 
d e n i a l i s p e r m i s s i b l e under the Court's r a t i o n a l e i n Johnson. 

The Court f u r t h e r r e f i n e d the Bauman r u l e i n Georgia 
P a c i f i c v. Piwowar, 305 Or 494 (1988). I n Piwowar, the Court 
s t a t e d t h a t once an employer or i n s u r e r accepts c o m p e n s a b i l i t y o f a 
symptom, i t must c o n t i n u e t o compensate a c l a i m a n t f o r t h a t 
symptomatic c o n d i t i o n , even when subsequent medical evidence 
demonstrates t h a t the c o n d i t i o n i s a t t r i b u t a b l e t o a noncompensable 
cause or d i s e a s e . I_d.. a t 501. 

Claimant argues t h a t SAIF knew of the a l l e g e d l y 
w o r k - r e l a t e d a s t h m a t i c c o n d i t i o n a t the time i t reopened c l a i m a n t ' s 
c l a i m , and, t h e r e f o r e , t h a t SAIF accepted the c o n d i t i o n . However, 
SAIF i s o n l y r e s p o n s i b l e f o r those c o n d i t i o n s which i t s p e c i f i c a l l y 
a c c e p t s . Johnson, supra. SAIF's knowledge of a d d i t i o n a l 
c o n d i t i o n s , and even payment of medical expenses f o r those 
c o n d i t i o n s , i s i m m a t e r i a l . ORS 656.262(9); see North Clackamas 
School D i s t . v. White, 305 Or 48, 54-55 n 5 (1988). 

I n t h i s r e g a r d , c l a i m a n t ' s i n i t i a l c l a i m form n e i t h e r 
c o n t a i n e d a r e f e r e n c e t o asthma nor t o b r e a t h i n g d i f f i c u l t i e s . 
C l a i m a n t ' s second c l a i m merely r e f e r e n c e d the f i r s t c l a i m . 
A l t h o u g h SAIF d i d not f o r m a l l y accept the i n i t i a l c l a i m (see 
ORS 6 5 6 . 2 6 2 ( 6 ) ) , SAIF d i d accept the a g g r a v a t i o n c l a i m p u r s u a n t t o 
i t s J u l y 19, 1984 l e t t e r . Pursuant t o the Court's r a t i o n a l e i n 
Johnson and Piwowar, we conclude t h a t SAIF's acceptance i s l i m i t e d 
t o those c o n d i t i o n s or symptoms e x p r e s s l y noted on c l a i m a n t ' s 
i n i t i a l c l a i m f o r m . Because c l a i m a n t ' s i n i t i a l c l a i m d i d not r e f e r 
t o an a s t h m a t i c c o n d i t i o n or symptoms, SAIF i s not estopped from 
s u b s e q u e n t l y denying the a s t h m a t i c c o n d i t i o n . 

C o m p e n s a b i l i t y 

I n t he event h i s d e c i s i o n on the "backup" d e n i a l i s s u e 
was r e v e r s e d on r e v i e w , the Referee addressed the m e r i t s of the 
d e n i a l . He concluded on the m e r i t s t h a t c l a i m a n t had f a i l e d t o 
prove the r e q u i s i t e c a u s a l c o n n e c t i o n between h i s work exposures 
and h i s asthma c o n d i t i o n . We agree. 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , a worker 
must prove by a preponderance of the evidence t h a t h i s work 
exposures, when compared t o nonwork exposures, were the major 
c o n t r i b u t i n g cause of h i s c o n d i t i o n . Devereaux v. North P a c i f i c 
I n s u r a n c e Co., 74 Or App 388, 391 ( 1 9 8 5 ) . 

Claimant contends on review t h a t the o p i n i o n of h i s 
t r e a t i n g p h y s i c i a n , Dr. D o r d e v i c h , s u s t a i n s h i s burden of p r o o f on 
t h i s i s s u e . Dr. Dordevich opines t h a t c l a i m a n t ' s work exposure t o 
dust was the major c o n t r i b u t i n g cause of h i s a s t h m a t i c c o n d i t i o n . 
SAIF, on the o t h e r hand, r e l i e s p r i m a r i l y upon the o p i n i o n o f 
Dr. Bardana, who a t t r i b u t e s c l a i m a n t ' s r e s p i r a t o r y problems t o 
c l a i m a n t ' s c i g a r e t t e use and a documented a l l e r g i c r e a c t i o n t o 
house dust.and house dust m i t e . 

We f i n d the o p i n i o n of Dr. Bardana more p e r s u a s i v e f o r 
s e v e r a l reasons. F i r s t , as noted by the Referee, Dr. Dordevich d i d 
not i d e n t i f y any p a r t i c u l a r a l l e r g i n i n c l a i m a n t ' s w o r k p l a c e . 
Second, c l a i m a n t ' s symptoms were worse d u r i n g the n i g h t than d u r i n g 
the work day. While the p h y s i c i a n s d i s a g r e e d as t o the p o s s i b i l i t y 
of a l a t e n t response t o work s i t e exposures, we f i n d Dr. Bardana's 
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e x p l a n a t i o n more p e r s u a s i v e . Morevover, s e v e r a l o t h e r p h y s i c i a n s 
who had e a r l i e r t r e a t e d c l a i m a n t f o r r e s p i r a t o r y problems agree 
w i t h Dr. Bardana. For example, Dr. Matsuda, c l a i m a n t ' s r e g u l a r 
p h y s i c i a n , " w h o l e h e a r t e d l y " agreed w i t h Dr. Bardana, s t a t i n g t h a t 
c l a i m a n t ' s exposure t o dust a t the work s i t e was not the major 
c o n t r i b u t i n g cause of h i s c u r r e n t a s t h m a t i c c o n d i t i o n . I n s t e a d , 
Dr. Matsuda opined t h a t work exposure t o dust "may have been one of 
many c o n t r i b u t i n g f a c t o r s i n c l u d i n g house d u s t , house dust m i t e , 
smoking and r e c u r r e n t and c h r o n i c s t r e s s problems." 

We conclude t h a t c l a i m a n t has f a i l e d t o prove t h a t h i s 
work exposure t o dust was the major c o n t r i b u t i n g cause of a 
worsening o f h i s p r e e x i s t i n g asthma c o n d i t i o n . 

E x t e n t of Permanent D i s a b i l i t y 

The r e m a i n i n g i s s u e i s e x t e n t o f permanent p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s accepted s t r e s s r e a c t i o n c l a i m . The 
Referee d e c l i n e d t o award any permanent d i s a b i l i t y . Claimant 
argues on review t h a t h i s s i t u a t i o n a l s t r e s s r e a c t i o n c o n d i t i o n 
p r e c l u d e s him from w o r k i n g i n a d i r t y and s t r e s s f u l environment, 
t h e r e b y l i m i t i n g t h e employment a v a i l a b l e t o him. 

I n o r d e r t o e s t a b l i s h d i s a b i l i t y , c l a i m a n t r e l i e s upon 
the r e p o r t s of Dr. Turco. I n p a r t i c u l a r , c l a i m a n t notes 
Dr. Turco's recommendation t h a t c l a i m a n t r e t u r n t o work i n a 
hygenic atmosphere i n order t o a v o i d a r e c u r r e n c e of h i s 
s i t u a t i o n a l s t r e s s r e a c t i o n c o n d i t i o n . However, Dr. Turco opined 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a " r e l a t i v e l y b r i e f , 
minor r e a c t i o n " t o s t r e s s a t the work p l a c e . Moreover, h i s 
recommendation was prompted by p s y c h o l o g i c a l reasons u n r e l a t e d t o 
c l a i m a n t ' s work exposure. Dr. Turco notes i n t h i s r e g a r d m u l t i p l e 
n o n w o r k - r e l a t e d problems and concludes t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l d i f f i c u l t i e s are u n r e l a t e d t o i n d u s t r i a l f a c t o r s . 

We f i n d t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y may be somewhat 
l i m i t e d i n terms o f work a v a i l a b i l i t y , but t h a t t h i s l i m i t a t i o n has 
not been caused by h i s work exposure. Rather, c l a i m a n t ' s 
p s y c h i a t r i c d i f f i c u l t i e s merely m a n i f e s t themselves when c l a i m a n t 
i s exposed t o a s t r e s s f u l environment. We conclude t h a t c l a i m a n t 
has s u f f e r e d no permanent impairment as a r e s u l t o f h i s work 
exposures. 

ORDER 

The Referee's order dated A p r i l 14, 1987 i s rever s e d i n 
p a r t and a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l dated 
December 18, 1985 i s r e i n s t a t e d and upheld. The Referee's award of 
an assessed a t t o r n e y fee payable by SAIF i s a l s o r e v e r s e d . The 
remainder of the Referee's o r d e r i s a f f i r m e d . The Board approves a 
c l i e n t - p a i d f e e , not t o exceed $105, payable by L i b e r t y Northwest 
Insurance Company t o i t s c o u n s e l . 

GREGORY A. CORBIN, Claimant WCB 86-008995 
Velure & Yates, Claimant's Attorneys October 24, 1989 
Kate Donnelly ( S A I F ) , Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant requests review of those p o r t i o n s of Referee 
Paulus' o r d e r which: (1) upheld a D e t e r m i n a t i o n Order which d i d 
not award scheduled permanent p a r t i a l d i s a b i l i t y f o r l o s s of use or 
f u n c t i o n of the r i g h t f o o t , stemming from a 1985 compensable 

-1790-



i n j u r y ; ( 2 ) a l l o w e d the SAIF C o r p o r a t i o n an o f f s e t of $ 1 , 2 8 9 . 7 9 
a g a i n s t any f u t u r e award o f permanent d i s a b i l i t y ; and ( 3 ) d e c l i n e d 
t o c o n s i d e r c l a i m a n t ' s request f o r v o c a t i o n a l a s s i s t a n c e f o r l a c k 
o f j u r i s d i c t i o n . On r e v i e w , the i s s u e s are e x t e n t o f scheduled 
d i s a b i l i t y , o f f s e t , and j u r i s d i c t i o n . 

The Board a f f i r m s and adopts the order of th e Referee, 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a i t o n . 

Before the December 27, 1985 Opinion and Order, c l a i m a n t 
was p a i d i n t e r i m compensation f o r the p e r i o d May 29, 1985 t o 
J u l y 3, 1985 i n the amount o f $ 1 , 2 8 9 . That compensation was p a i d 
as a r e s u l t of a c l a i m f o r a g g r a v a t i o n of c l a i m a n t ' s J u l y 11, 1983 
i n j u r y . The December 27, 1985 Opinion and Order found t h a t 
c l a i m a n t had not s u f f e r e d an a g g r a v a t i o n of h i s 1983 i n j u r y , but 
had s u f f e r e d a new compensable i n j u r y on May 1 3 , 1 9 8 5 . The new 
i n j u r y c l a i m was ordered accepted. 

On June 2 3 , 1 9 8 6 , SAIF p a i d c l a i m a n t temporary t o t a l 
d i s a b i l i t y compensation f o r the p e r i o d May 29, 1985 t o J u l y 4, 198 5 
i n the amount of $ 1 , 3 7 2 . 1 1 . 

Claimant was not e n t i t l e d t o a double r e c o v e r y o f 
compensation due from May 29, 1985 t o J u l y 3, 1 9 8 5 , f o r the same 
i n j u r y s i m p l y because i t was claimed as both a new i n j u r y and an 
a g g r a v a t i o n . See, Fi s c h e r v. SAIF, 76 Or App 656 ( 1 9 8 5 ) ; Petshow 
v. P o r t l a n d B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) ; Candee v. SAIF, 
4 0 Or App 5 6 7 ( 1 9 7 9 ) . 

To the e x t e n t t h a t SAIF compensated c l a i m a n t under h i s 
new i n j u r y c l a i m f o r compensation p r e v i o u s l y p a i d , i t s payment 
c o n s t i t u t e d an overpayment. I t may o f f s e t t h a t overpayment a g a i n s t 
f u t u r e permanent d i s a b i l i t y due under c l a i m a n t ' s new i n j u r y c l a i m . 
Buddy T i l l m a n , 41 Van Natt a 239 ( 1 9 8 9 ) ; W i l l i a m J. Dale, 39 Van 
Natta 632 ( 1 9 8 7 ) . 

ORDER 

The Referee's o r d e r dated October 2, 1987 i s a f f i r m e d as 
m o d i f i e d . ^ ^ n H ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

JENETTA L. GANS, Claimant WCB 88-00411 
B i s c h o f f & Strooband, Claimant's Attorneys October 24, 1989 
Wi l l i a m s , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
F i n k ' s o r d e r t h a t upheld the s e l f - i n s u r e d employer's d e n i a l o f her 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t s . I n a d d i t i o n , she re q u e s t s t h a t 
the Board remand t h i s case t o the Referee f o r admission o f a 
c e r t a i n s t i p u l a t i o n o r , a l t e r n a t i v e l y , t h a t we take a d m i n i s t r a t i v e 
n o t i c e o f th e s t i p u l a t i o n . On Board r e v i e w , t h e i s s u e s are 
remand, a d m i n i s t r a t i v e n o t i c e , and medical s e r v i c e s . 

The Board a f f i r m s the order of the Referee. 

'FINDINGS OF FACT 

Remand & A d m i n i s t r a t i v e N o t i c e 

While t h i s case was pending Board r e v i e w , c l a i m a n t 
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s u b m i t t e d a motion t o remand and, a l t e r n a t i v e l y , t o take 
a d m i n i s t r a t i v e n o t i c e o f an A p r i l 2 3 , 1985 s t i p u l a t i o n , which 
awards c l a i m a n t 7.5 p e r c e n t unscheduled permanent d i s a b i l i t y f o r a 
compensable back i n j u r y s u s t a i n e d on June 6, 1 9 8 4 . 

Medical S e r v i c e s 

Claimant s u s t a i n e d two compensable back i n j u r i e s , w h i l e 
the employer was on the r i s k . The f i r s t i n j u r y o c c u r r e d on 
August 1, 1 9 8 3 , and the second on June 6, 1 9 8 4 . 

N e i t h e r t h e August, 1983 nor the June, 1984 compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause t o c l a i m a n t ' s c u r r e n t back 
condi t i o n . 

CONCLUSIONS OF LAW 

Remand & A d m i n i s t r a t i v e N o t i c e 

The Board may remand a case t o the Referee i f i t f i n d s 
t h a t the r e c o r d has been i n c o m p l e t e l y , i m p r o p e r l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. ORS 6 5 6 . 2 9 5 ( 5 ) . To w a r r a n t remand f o r 
the purpose o f a d m i t t i n g a d d i t i o n a l e v idence, i t must be shown 
t h a t the a d d i t i o n a l evidence was not a v a i l a b l e a t the time o f the 
he a r i n g i n the e x e r c i s e of due d i l i g e n c e . Bernard L. Osborn, 
37 Van Natta 1054 ( 1 9 8 5 ) . 

Here, we are not persuaded t h a t the a d d i t i o n a l evidence 
( i . e . , the s t i p u l a t i o n ) was u n a v a i l a b l e . Claimant has p r e s e n t e d 
no case f o r "due d i l i g e n c e . " We, t h e r e f o r e , d e c l i n e t o remand. 

The Board may, however, take a d m i n i s t r a t i v e n o t i c e o f 
f a c t s "capable o f a c c u r a t e and ready d e t e r m i n a t i o n by r e s o r t t o 
sources whose accuracy cannot reasonably be q u e s t i o n e d . " 
ORS 4 0 . 0 6 5 ( 2 ) (OEC 2 0 1 ( b ) ) . This has been h e l d t o i n c l u d e o r d e r s 
of the Board and s t i p u l a t i o n s of the p a r t i e s . Groshong v. 
Montgomery Ward Co., 73 Or App 403 ( 1 9 8 5 ) ; see Susan K. T e e t e r s , 
40 Van Natt a 1115 ( 1 9 8 8 ) . Inasmuch as the a d d i t i o n a l evidence a t 
iss u e i s a s t i p u l a t i o n of the p a r t i e s , pursuant t o Groshong and 
Susan K. T e e t e r s , we g r a n t c l a i m a n t ' s request t o take 
a d m i n i s t r a t i v e n o t i c e o f the A p r i l , 1985 s t i p u l a t i o n . 

Medical S e r v i c e s 

A f t e r c o n d u c t i n g our de novo review o f the e n t i r e 
r e c o r d , i n c l u d i n g the A p r i l , 1985 s t i p u l a t i o n , which awarded 
c l a i m a n t 7.5 p e r c e n t unscheduled permanent d i s a b i l i t y f o r her 
i n j u r y of June, 1 9 8 4 , we adopt the Referee's c o n c l u s i o n s on the 
medical s e r v i c e s i s s u e . 

ORDER 

The Referee's o r d e r , dated A p r i l 19, 1 9 8 8 , i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from t h e 
s e l f - i n s u r e d employer t o i t s a t t o r n e y , not t o exceed $ 8 6 7 . 
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HYUN S. LEE, Claimant WCB 86-06418 
Peter 0. Hansen, Claimant's Attorney October 24, 1989 
Gretchen Wolfe ( S A I F ) , Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of Referee S t . M a r t i n ' s o r d e r 
t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r 
her low back, neck, and shoulder c o n d i t i o n s . The i s s u e on r e v i e w i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Clai m a n t , 43 years of age a t h e a r i n g , was born and 
educated i n Korea. She i s a c o l l e g e graduate and t a u g h t music i n 
Korea. Because of language and c u l t u r a l b a r r i e r s , she i s unable t o 
pursue t h a t p r o f e s s i o n i n t h i s c o u n t r y . She has been employed as a 
j a n i t o r and c l e a n i n g person. 

Claimant was i n j u r e d i n a motor v e h i c l e a c c i d e n t i n 
November, 1 9 8 3 . She i n j u r e d her l e f t s h o u l d e r , neck and low back 
when the car she was r i d i n g i n was s t r u c k i n the r e a r . She saw Dr. 
Whang once a f t e r t h i s a c c i d e n t . Dr. Whang l a t e r r e p o r t e d t h a t 
c l a i m a n t had h y p e r f l e x e d and extended her neck i n the a c c i d e n t . She 
s t a r t e d work f o r the employer as a j a n i t o r i n January, 1 9 8 4 . Her 
neck, s h o u l d e r , and low ; back became symptomatic because of her 
work. She was examined by the Western S t a t e s C h i r o p r a c t i c C o l l e g e 
on A p r i l 24, 1 9 8 4 . They r e p o r t e d t h a t her i n j u r i e s from t h e car 
a c c i d e n t caused her p a i n a f t e r work. 

I n February, 1 9 8 5 , Dr. Long, n e u r o l o g i s t , performed 
e l e c t r o g r a p h i c s t u d i e s on c l a i m a n t ' s w r i s t s and noted t h e 
p o s s i b i l i t y o f m i l d b i l a t e r a l c a r p a l t u n n e l syndrome. On March 6, 
19 8 5 , he diagnosed m y f a s c i a l p a i n syndrome, secondary t o the motor 
v e h i c l e a c c i d e n t , and b i l a t e r a l c a r p a l t u n n e l syndrome, a l s o 
secondary t o the auto a c c i d e n t . 

I n August, 1 9 8 5 , Long opined t h a t her p r e s e n t work was 
c o n t r i b u t i n g t o t h e c a r p a l t u n n e l syndrome. He f e l t t h a t she c o u l d 
not s t a y w i t h j a n i t o r i a l work. He suggested t o c l a i m a n t t h a t she 
f i l e an o c c u p a t i o n a l disease c l a i m f o r her w r i s t c o n d i t i o n . 

I n October, 1 9 8 5 , Dr. Long r e p o r t e d t h a t the November, 
1 9 8 3 , auto a c c i d e n t was the cause of the m y o f a s c i a l p a i n syndrome i n 
the neck, s h o u l d e r s and low back. He noted t h a t t h e r e was no c l e a r 
r e l a t i o n s h i p between the auto a c c i d e n t and her w r i s t c o n d i t i o n . 

Claimant f i l e d a Form 801 on September 26, 1 9 8 5 , s t a t i n g 
t h a t her w r i s t c o n d i t i o n was the r e s u l t of work a c t i v i t i e s . An 
accompanying form 827 ( F i r s t Medical Report) mentions her o t h e r 
i n j u r i e s . 

On October 21, 1 9 8 5 , Dr. Young, c h i r o p r a c t o r , opined t h a t 
c l a i m a n t had permanent impairment from her car a c c i d e n t and t h a t she 
s h o u l d q u i t her p r e s e n t employment because of those i n j u r i e s . He 
opined t h a t as a r e s u l t of the car a c c i d e n t , c l a i m a n t had c h r o n i c 
c e r v i c o - t h o r a c i c s t r a i n w i t h m y o f a s c i t i s t h r o u g h the l e f t t r a p e z i u s 
muscle and i n t e r s c a p u l a r area, and lower lumbar s t r a i n . 

On January 20, 1 9 8 6 , SAIF f i l e d Form 1 5 0 2 , w i t h the 
E v a l u a t i o n D i v i s i o n , d e s c r i b i n g the c l a i m as a d i s a b l i n g i n j u r y , and 
d e f e r r i n g acceptance or d e n i a l . 
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On January 17, 1986, Dr. B u t t o n recommended s u r g i c a l 
r e l e a s e on c l a i m a n t ' s l e f t hand. Dr. Long opined on February 27, 
1986, t h a t c l a i m a n t ' s c o n d i t i o n was about t he same as i n November, 
1985. He s t a t e d the m y o f a s c i a l p a i n syndrome was secondary t o the 
motor v e h i c l e a c c i d e n t , and had been aggravated by her work 
a c t i v i t i e s s i n c e January, 1984. 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t on 
February 26, 1986, and c o u l d f i n d no o b j e c t i v e bases f o r c l a i m a n t ' s 
symptoms. They noted moderate t o severe f u n c t i o n a l o v e r l a y and 
i n t e r f e r e n c e w i t h the e x a m i n a t i o n . They opined t h a t i t was 
c o n c e i v a b l e t h a t her c a r p a l t u n n e l syndrome was w o r k - r e l a t e d . 

SAIF accepted c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n on 
A p r i l 7,.1986, and denied c l a i m a n t ' s low back, neck and sho u l d e r 
c o n d i t i o n s as not work r e l a t e d . 

Dr. Quan, p s y c h i a t r i s t , examined c l a i m a n t as p a r t o f the 
Orthopaedic C o n s u l t a n t ' s e x a m i n a t i o n . He opined t h a t c l a i m a n t was 
depressed because she c o u l d not f i n d employment as a music t e a c h e r . 
He f e l t she needed t o improve her language s k i l l s . 

Dr. Watson, n e u r o l o g i s t , opined on May 19, 1986, t h a t i t 
was d i f f i c u l t t o determine the s e v e r i t y of c l a i m a n t ' s i n j u r i e s f rom 
the motor v e h i c l e a c c i d e n t , but he i n d i c a t e d these i n j u r i e s were 
m i n i m a l . He a l s o noted c l a i m a n t ' s depressed mental c o n d i t i o n . 

Dr. Lee t r e a t e d c l a i m a n t w i t h acupuncture seven t i m e s 
b e g i n n i n g i n March, 1986. He r e p o r t e d on J u l y 15, 1986, t h a t her 
m y o f a s c i a l p a i n syndrome had improved s l i g h t l y a f t e r t h i s 
t r e a t m e n t . He noted t h a t c l a i m a n t r e s i s t e d s u r g e r y f o r her wris t -
c o n d i t i o n and t h a t acupuncture would not he l p t h a t c o n d i t i o n . 

P h y s i c a l t h e r a p y was attempted i n June, 1986, but was not-
s u c c e s s f u l due t o language and c u l t u r a l b a r r i e r s 

C l aimant f i l e d a new Form 827 on August 25, 1986, based on 
Dr. Brem's d i a g n o s i s of d i s k a l h e r n i a t i o n or severe s p r a i n o f her 
l e f t neck and f i b r o s i t i s of the low back. That form s t a t e s t h e 
cause of i n j u r y as h a n d l i n g too many ov e r w e i g h t t r a s h bags and 
c l e a n i n g tough d i r t and grease from showers and ovens. 

Dr. Brem opined on August 26, 1986, t h a t he c o u l d not 
c l e a r l y s t a t e whether c l a i m a n t ' s neck and back c o n d i t i o n s were work 
r e l a t e d . 

Dr. Lee opined on February 13, 1987, t h a t i n o r d e r t o 
t r e a t c l a i m a n t ' s d e p r e s s i o n , i t would be necessary t o t r e a t her 
m y o f a s c i a l p a i n syndrome. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t the t o t a l i t y of the m e d i c a l 
documentation d i d not meet c l a i m a n t ' s burden o f p r o o f . He 
con s i d e r e d t h e c l a i m t o be one f o r o c c u p a t i o n a l , d i s e a s e , not an 
i n d u s t r i a l i n j u r y . 

C l a i m a n t ' s b r i e f urges a l t e r n a t i v e t h e o r i e s o f i n d u s t r i a l 
i n j u r y or o c c u p a t i o n a l disease as the cause o f her neck, s h o u l d e r , 
and low back c o n d i t i o n s . 
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I n a d d r e s s i n g a l t e r n a t i v e t h e o r i e s , we use the two-pronged 
t e s t f o r d i s t i n g u i s h i n g between i n d u s t r i a l i n j u r i e s and o c c u p a t i o n a l 
diseases d e s c r i b e d i n O'Neal v. S i s t e r s of Providence, 22 Or App 9, 
16 ( 1 9 7 5 ) : 

"What s e t [ s ] o c c u p a t i o n a l diseases a p a r t from 
i n d u s t r i a l ' i n j u r i e s [ i s ] b o t h . t h e f a c t t h a t 
t hey c a n [ n o t ] h o n e s t l y be s a i d t o be 
unexpected,, s i n c e they [ a r e ] recognized as an 
i n h e r e n t hazard of c o n t i n u e d exposure t o 
c o n d i t i o n s of the p a r t i c u l a r employment and 
the f a c t t h a t they [ a r e n o t ] sudden i n 
o n s e t . ' " 22 Or App a t 16 ( a l t e r a t i o n s i n 
o r i g i n a l ) ( q u o t i n g 1A A. Larson, The Law of 
Workmen's Compensation Sec. 41.31 (1973)) 

The f i r s t prong of the t e s t r e q u i r e s a r e t r o s p e c t i v e 
e s t i m a t i o n of t h l i k e l i h o o d t h a t the medical c o n d i t i o n c l a i m e d 
would r e s u l t from the k i n d , r a t e and d u r a t i o n of a c t i v i t y of 
exposure a l l e g e d t o be the cause of the c o n d i t i o n . The second 
prong r e q u i r e s d e f i n i t i o n of the phrase "sudden i n o n s e t " . See 
Thelma T. S m a r t t , 40 Van N a t t a 602 ( 1 9 8 8 ) . 

Here, we conclude t h a t the k i n d , r a t e , and d u r a t i o n o f 
a c t i v i t y performed by c l a i m a n t c o u l d reasonably be expected t o 
r e s u l t i n the c o n d i t i o n c l a i m e d . We a l s o conclude t h a t c l a i m a n t ' s 
c o n d i t i o n d i d not a r i s e suddenly d u r i n g a d i s c r e t e p e r i o d o f 
t i m e . Claimant r e l i e s on V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) , 
i n s u p p o r t of her " i n d u s t r i a l i n j u r y " c l a i m . However, i n t h a t 
case, c l a i m a n t ' s c o n d i t i o n arose a f t e r one day of p e r f o r m i n g 
d u t i e s o t h e r than h i s r e g u l a r l y assigned j o b . Here, the evidence 
shows t h a t c l a i m a n t ' s c o n d i t i o n became symptomatic over a much 
l o n g e r p e r i o d of t i m e . We conclude t h a t c l a i m a n t ' s c o n d i t i o n 
should be analyzed as an o c c u p a t i o n a l d i s e a s e . 

To e s t a b l i s h the c o m p e n s a b i l i t y of her c o n d i t i o n as an 
o c c u p a t i o n a l d i s e a s e , c l a i m a n t must prove t h a t her work a c t i v i t y 
was the major c o n t r i b u t i n g cause of t h e worsening of her 
u n d e r l y i n g c o n d i t i o n . W e l l e r v. Union Carbide, 288 Or 27, 
( 1 9 7 9 ) . T h i s p r e s e n t s a complex me d i c a l q u e s t i o n r e q u i r i n g e x p e r t 
medical a n a l y s i s . See U r i s v. Compensation Department, 247 Or 420 
( 1 9 6 5 ) ; C a r o l A. F i s h e r , 40 Van N a t t a 458 (1988). 

Dr. Young and Dr. Long t r e a t e d c l a i m a n t a t the t i m e 
c l o s e s t t o her a u t o m o b i l e a c c i d e n t and both c l e a r l y p o i n t t o the 
a c c i d e n t as the cause of her neck, s h o u l d e r , and low back 
c o n d i t i o n s . Dr. Young opined t h a t c l a i m a n t had s u f f e r e d permanent 
impairment because of the a c c i d e n t . 

The evidence does e s t a b l i s h t h a t c l a i m a n t ' s c o n d i t i o n 
became symptomatic because of her work a c t i v i t i e s . However, t h e r e 
i s no evidence t h a t her work a c t i v i t i e s a c t u a l l y worsened her 
c o n d i t i o n . I n s t e a d , the r e p o r t s of her t r e a t i n g p h y s i c i a n s show 
t h a t c l a i m a n t ' s m y o f a s c i a l p a i n syndrome i s about the same now as 
i t has been s i n c e the a u t o m o b i l e a c c i d e n t and remained the same 
a f t e r she l e f t her employment. We f i n d t h a t c l a i m a n t has not 
e s t a b l i s h e d by a preponderance of the evidence t h a t her work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause of her low back, 
neck, and shoulder c o n d i t i o n s , or t h e i r worsening. 

-1795-



ORDER 
The Referee's o r d e r , dated A p r i l 28, 1 9 8 7 , i s a f f i r m e d . 

GARY D. MILLARD, Claimant WCB 85-13205 
Cowling & H e y s e l l , Defense Attorneys October 24, 1989 

Order on Review 
Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review of Referee Leahy's order t h a t : 
( 1 ) upheld t he i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r low back and r i g h t l e g c o n d i t i o n s ; and ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n Order award of 20 p e r c e n t ( 6 4 degrees) unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . The i s s u e s on 
review are a g g r a v a t i o n and the e x t e n t o f permanent d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 
Claimant compensably i n j u r e d h i s low back on October 24, 

19 8 3 . I n October 1 9 8 4 , Dr. Corson, o r t h o p e d i s t , performed a 
t w o - l e v e l f u s i o n from L5 across L6 t o t h e sacrum. An October 24, 
1985 D e t e r m i n a t i o n Order awarded 20 p e r c e n t unschedualed permanent 
d i s a b i l i t y . The c l a i m was reopened i n December 1 9 8 5 . A J u l y 3 1 , 
1986 D e t e r m i n a t i o n Order r e c l o s e d the c l a i m , awarding temporary 
d i s a b i l i t y from December 19, 1985 t h r o u g h January 3 1 , 1 9 8 6 . The 
J u l y 1986 D e t e r m i n a t i o n Order d i d not i n c r e a s e c l a i m a n t ' s p r i o r 
award o f permanent d i s a b i l i t y . 

C l a i m a n t ' s r i g h t l e g c o l l a p s e d f o r the f i r s t t i m e on 
December 19, 1 9 8 5 . He has had a number of these episodes of r i g h t 
l e g " b u c k l i n g " s i n c e t h a t t i m e . The compensable i n j u r y t o 
c l a i m a n t ' s low back was not a m a t e r i a l cause of these episodes o f 
r i g h t l e g c o l l a p s e . Claimant's need f o r h o s p i t a l i z a t i o n was not 
m a t e r i a l l y caused by the compensable i n j u r y . 

C l aimant i s 32 years o f age and has a n i n t h grade 
e d u c a t i o n . His work experience has been as a m u s i c i a n , a l t h o u g h , 
a t t h e time of h i s i n j u r y , he was wo r k i n g as a clean-up man i n a 
plywood m i l l . Thus, h i s work e x p e r i e n c e has been l a r g e l y i n l i g h t 
work. Due t o h i s compensable i n j u r y , he can now do o n l y l i g h t 
wor k. 

Claimant has a m i l d impairment due t o the compensable 
i n j u r y . As a r e s u l t of the compensable i n j u r y , c l a i m a n t has 
s u f f e r e d a 20 p e r c e n t permanent l o s s of e a r n i n g c a p a c i t y 

CONCLUSIONS OF LAW AND OPINION 

The Referee upheld the i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and a f f i r m e d the J u l y 31, 1986 D e t e r m i n a t i o n 
Order. We agree. 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n under 
ORS 6 5 6 . 2 7 3 ( 1 ) , c l a i m a n t must prove a worsening o f h i s c o n d i t i o n 
and a c a u s a l r e l a t i o n s h i p between the worsening and a compensable 
i n j u r y . Stepp v. SAIF, 78 Or 438 ( 1 9 8 6 ) , Van Horn v. J e r r y 
J e r z e l , I n c . , 66 Or App 457, rev den 297 Or 82 ( 1984 ) . T o - p r o v e a 
worsening, c l a i m a n t must show a change i n h i s c o n d i t i o n s i n c e t h e 
l a s t arrangement of compensation which e n t i t l e s him t o a d d i t i o n a l 
temporary or permanent d i s a b i l i t y compensation. Smith v. SAIF, 
302 Or 396 ( 1 9 8 6 ) . -i7Qfi-



I n cases, such as t h i s one, which i n v o l v e complex 
med i c a l q u e s t i o n s , e x p e r t medical t e s t i m o n y i s r e q u i r e d t o s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n t h a t h i s p r e s e n t symptoms are compensable. 
See U r i s v. S t a t e Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 
When me d i c a l o p i n i o n i n a case d i f f e r s , w e l l reasoned and 
e x p l a i n e d medical o p i n i o n s w i l l be accepted over the o p i n i o n s o f 
even the t r e a t i n g p h y s i c i a n , when t h a t o p i n i o n i s expressed i n 
c o n c l u s o r y statements w i t h o u t e x p l a n a t i o n . A l l i e v. SAIF, 79 Or 
App 284 ( 1 9 8 6 ) . 

Claimant was f i r s t seen i n a c o n s u l t i n g r o l e , by 
Dr. Corson, an o r t h o p e d i s t , i n November 1983. Dr. Campagna, a 
neurosurgeon who served as c l a i m a n t ' s t r e a t i n g d o c t o r u n t i l 
October 1986, f i r s t saw the c l a i m a n t i n August 1984. Dr. Dunn, a 
neurosurgeon who runs a p a i n c l i n i c which c l a i m a n t has t r i e d 
u n s u c c e s s f u l l y t o e n t e r , was d e s i g n a t e d c l a i m a n t ' s t r e a t i n g d o c t o r 
by a l e t t e r from c l a i m a n t ' s a t t o r n e y i n October 1986. Dr. Dunn 
a p p a r e n t l y examined c l a i m a n t once on J u l y 30, 1987. 

Dr. Corson has examined c l a i m a n t s e v e r a l times i n 
c o n n e c t i o n w i t h h i s c o m p l a i n t s of r i g h t l e g give. way. Dr. Corson 
has c o n s i s t e n t l y been unable t o document any cause f o r the 
c l a i m a n t ' s symptoms and has no e x p l a n a t i o n f o r h i s c o n d i t i o n , 
d e s p i t e the use of s e v e r a l m o d a l i t i e s of t r e a t m e n t and t e s t i n g and 
e x a m i n a t i o n s by o t h e r c o n s u l t a n t s . 

Dr. Campagna has a l s o examined c l a i m a n t a number of 
times s i n c e the J u l y 1986 D e t e r m i n a t i o n Order. Dr. Campagna has 
c o n s i s t e n t l y found t h a t c l a i m a n t ' s c o n d i t i o n has remained 
s t a t i o n a r y and unchanged. F o l l o w i n g h i s most r e c e n t e x a m i n a t i o n 
of c l a i m a n t i n August 1987, Dr. Campagna concluded t h a t c l a i m a n t ' s 
"low back c o n d i t i o n i s unchanged." 

As p r e v i o u s l y n o t e d , Dr. Dunn, a t the time of t h e 
h e a r i n g , had examined the c l a i m a n t once. Dr. Dunn concludes t h a t : 

" I do f e e l t h a t t h i s p a t i e n t i s 
d e f i n i t i v e l y unable t o r e t u r n t o work and 
should be on time l o s s as a r e s u l t of h i s 
i n j u r y i n 6/87 which was a . d i r e c t r e s u l t of 
h i s o r i g i n a l i n j u r y of 1983." 

Th i s o p i n i o n was not accompanied by any e x p l a n a t i o n of how t h i s 
c o n c l u s i o n was reached or by what medical evidence Dr. Dunn 
connected the c l a i m a n t ' s p r e s e n t c o n d i t i o n w i t h h i s compensable 
i n j u r y . 

Based on the l e n g t h of t h e i r i n v o lvement w i t h c l a i m a n t ' s 
medical t e s t i n g and t r e a t m e n t , the s u p p o r t i n g medical evidence used 
i n a r r i v i n g a t t h e i r c o n c l u s i o n s , and t h e i r r e l a t i o n s h i p w i t h 
c l a i m a n t as the p r i m a r y t r e a t i n g p h y s i c i a n and h i s c o n s u l t a n t , we 
f i n d the o p i n i o n s of Drs. Corson and Campagna t o be p e r s u a s i v e . 
These o p i n i o n s suppport the c o n c l u s i o n t h a t t h e r e has been no 
worsening of c l a i m a n t ' s c o n d i t i o n s i n c e the J u l y 1986 D e t e r m i n a t i o n 
Order T h e r e f o r e , we conclude t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g 
from h i s compensable October 1983 i n j u r y has not worsened s i n c e 
J u l y 1986, the l a s t award of compensation. 

The c r i t e r i a f o r r a t i n g the e x t e n t of c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y i s the permanent l o s s of e a r n i n g 
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c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To 
determine c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n the med i c a l 
r e c o r d , the t e s t i m o n y a t h e a r i n g , and a l l of the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 4 3 6 - 3 0 - 3 8 0 , e_t seq. 
We apply these r u l e s as g u i d e l i n e s , not as r e s t i c t i v e mechanical 
f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 5 0 5 , 510 
( 1 9 8 4 ) . 

The c o n c l u s i o n s and f i n d i n g s of Drs. Corson and Campagna 
i n d i c a t e t h a t c l a i m a n t has s u f f e r e d permanent impairment i n t h e 
m i l d range. While c l a i m a n t i s not ab l e t o r e t u r n t o the heavy work 
he was do i n g a t the time of h i s i n j u r y , he i s able t o do l i g h t 
work. His past work experi e n c e has l a r g e l y i n v o l v e d l i g h t c a t e g o r y 
work. 

A f t e r r e v i e w i n g the r e l e v a n t f a c t o r s and c o n s i d e r i n g the 
medical and l a y evidence, we agree w i t h the Referee t h a t an award 
of 20 p e r c e n t unscheduled permanent d i s a b i l i t y i s a p p r o p r i a t e 
compensation f o r c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y . 

ORDER 

The Referee's o r d e r , dated October 26, 1987, i s 
a f f i r m e d . A c l i e n t p a i d f e e , payable from the i n s u r e r t o i t s 
c o u n s e l , not t o exceed $158, i s approved. 

ELAINE MITCHELL, Claimant WCB 84-08768 
St a n l e y F i e l d s , Claimant's Attorney October 24, 1989 
Art Stevens ( S A I F ) , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Brown's o r d e r t h a t awarded 5 p e r c e n t (16 degrees) unscheduled 
permanent d i s a b i l i t y f o r c o n t a c t i r r i t a n t d e r m i t i t i s and eye 
i r r i t a t i o n , whereas a D e t e r m i n a t i o n Order had awarded no permanent-
d i s a b i l i t y . The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s review o f t h a t 
p o r t i o n o f t h e ord e r t h a t assessed an i n s u r e r - p a i d a t t o r n e y f ee 
f o r c l a r i f i c a t i o n of SAIF's d e n i a l of c l a i m a n t ' s c h r o n i c 
b r o n c h i t i s c o n d i t i o n . SAIF f u r t h e r argues t h a t t h e Referee e r r e d 
i n awarding c l a i m a n t any permanent d i s a b i l i t y award. 

ISSUES 

1. E x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r c o n t a c t i r r i t a n t d e r m a t i t i s and eye i r r i t a t i o n . 

2. I n s u r e r - p a i d a t t o r n e y fee f o r c l a r i f i c a t i o n o f 
SAIF's d e n i a l of c l a i m a n t ' s c h r o n i c b r o n c h i t i s c o n d i t i o n . 

We r e v e r s e on the e x t e n t of d i s a b i l i t y i s s u e and a f f i r m 
on the a t t o r n e y fee i s s u e . 

FINDINGS OF FACT 

Claimant worked as a l a b o r e r c u t t i n g seed p o t a t o e s . I n 
March, 1 9 8 4 , she was exposed t o Captan-5, a powdered f u n g i c i d e , 
r e s u l t i n g i n i r r i t a t i o n t o her s k i n and eyes. Dr. O t o s k i , t h e 
t r e a t i n g d e r m a t o l o g i s t , diagnosed her s k i n i r r i t a t i o n as i r r i t a n t 
c o n t a c t d e r m i t i t i s , w h i l e Dr. Johnson, the t r e a t i n g 
o p t h a l m o l o g i s t , diagnosed k e r a t o c o n j u n c t i v i t i s ( i n f l a m m a t i o n o f 

-1798-



the cornea and c o n j u n c t i v a ) i n both eyes. O t o s k i took c l a i m a n t 
o f f work t o pr e v e n t f u r t h e r exposure. SAIF accepted c l a i m a n t ' s 
c l a i m f o r both c o n d i t i o n s . 

I n A p r i l , 1984, c l a i m a n t saw Dr. Hale f o r a p e r s i s t e n t 
cough. Hale diagnosed b r o n c h i t i s , p o s s i b l y secondary t o work 
exposure t o Captan-5. By June 18, 1984, c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y r e g a r d i n g her. s k i n c o n d i t i o n . The i r r i t a n t c o n t a c t 
d e r m i t i t i s had r e s o l v e d . Acute b r o n c h i t i s symptoms had a l s o 
r e s o l v e d , l e a v i n g c l a i m a n t w i t h c h r o n i c b r o n c h i t i s . 

Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
J u l y 13, 1984, w i t h no permanent d i s a b i l i t y award. Subsequently, 
O t o s k i opined t h a t c l a i m a n t ' s s k i n had become more s e n s i t i z e d due 
t o Captan exposure and recommended t h a t she not r e t u r n t o her 
p r e v i o u s employment, where Captan exposure and dusty c o n d i t i o n s 
p e r s i s t . Johnson noted some d i s c o m f o r t i n an o t h e r w i s e normal 
e x a m i n a t i o n of c l a i m a n t ' s eyes and r e s t r i c t e d her from j o b s 
i n v o l v i n g exposure t o chemical fumes or powders. 

Dr. Naversen, a d e r m a t o l o g i s t , conducted an independent 
m e d i c a l e x a m i n a t i o n (IME) on SAIF's b e h a l f . He opined t h a t any 
temporary b r o n c h i t i s symptoms caused by work exposure should have 
a l r e a d y r e s o l v e d . He d i d not b e l i e v e t h a t Captan exposure caused 
c l a i m a n t ' s c h r o n i c b r o n c h i t i s . Dr. Montanaro, an IME a l l e r g i s t , 
a t t r i b u t e d c l a i m a n t ' s c h r o n i c b r o n c h i t i s t o her 25-year h i s t o r y o f 
c i g a r e t t e smoking and d i d not f e e l t h a t Captan exposure aggravated 
or worsened t h a t u n d e r l y i n g c o n d i t i o n . Based on Montanaro's 
r e p o r t , SAIF is s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s " c h r o n i c 
b r o n c h i t i s c o n d i t i o n " on August 22, 1984. 

At the ti m e o f h e a r i n g , c l a i m a n t complained o f 
o c c a s i o n a l i t c h i n g and b u r n i n g about her face and neck, f o r which 
she uses a t o p i c a l l o t i o n . She a l s o complained o f o c c a s i o n a l 
b u r n i n g and w a t e r i n g o f the eyes, f o r which she takes eye drop s . 

FINDING OF ULTIMATE FACT 

We do not f i n d t h a t c l a i m a n t has s u s t a i n e d any permanent 
impairment as a r e s u l t of her work exposure. 

We do not f i n d t h a t c l a i m a n t ' s s k i n and eyes were 
permanently s e n s i t i z e d as a r e s u l t o f her chemical exposure a t 
work. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i a f o r the r a t i n g o f unscheduled d i s a b i l i t y 
s h a l l be the permanent l o s s of e a r n i n g c a p a c i t y due t o a 
compensable i n j u r y . ORS 656.214(5). Earning c a p a c i t y i s the 
a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d 
o f g e n e r a l o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such f a c t o r s as 
age, e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . I d . 

Both t r e a t i n g p h y s i c i a n s opined t h a t c l a i m a n t has 
s u s t a i n e d permanent impairment as a r e s u l t of her work exposure. 
O t o s k i f e l t t h a t c l a i m a n t ' s s k i n had become more s e n s i t i v e due t o 
the exposure and t h a t any work i n dusty c o n d i t i o n s would aggravate 
the problem. Johnson f e l t t h a t c l a i m a n t ' s eyes were more 
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s e n s i t i v e t o i r r i t a t i o n due t o the exposure. Although we 
o r d i n a r i l y g i v e g r e a t e r weight t o the t r e a t i n g p h y s i c i a n s ' 
o p i n i o n s , see Weiland v. SAIF, 64 Or App 810, 814 (1983), we 
d e c l i n e t o do so here because t h e i r o p i n i o n s were c o n c l u s o r y . 

The IME p h y s i c i a n s — Naversen, Weisel and Wagner -- d i d 
not f i n d any evidence of permanent impairment from the exposure. 
W e i s e l , an o p t h a l m o l o g i s t , found no evidence of any o c u l a r 
a b n o r m a l i t y a s s o c i a t e d w i t h f u n g i c i d a l exposure. He r e p o r t e d t h a t 
c l a i m a n t ' s eye c o m p l a i n t s were minimal and c o u l d be remedied w i t h 
a m i l d t e a r l u b r i c a n t . Wagner, a t o x i c o l o g i s t , opined t h a t , 
c l a i m a n t had no permanent s k i n s e n s i t i z a t i o n due t o the work 
exposure. He p e r s u a s i v e l y e x p l a i n e d t h a t , once the s k i n h e a l s 
from c o n t a c t i r r i t a n t d e r m i t i t i s , i t r e t u r n s t o pre-exposure 
c o n d i t i o n . The i r r i t a t i o n would then recur o n l y a f t e r a new 
exposure t o the same dose t h a t caused the p r e v i o u s d e r m i t i t i s 
c o n d i t i o n . Wagner i n d i c a t e d t h a t t h e r e may be permanent 
s e n s i t i z a t i o n i f t h e r e i s scar t i s s u e r e m a i n i n g . However, t h e r e 
i s no evidence i n t h i s r e c o r d t h a t c l a i m a n t had any amount of scar 
t i s s u e a f t e r her exposure. 

A f t e r r e v i e w i n g t h e evidence, we are most persuaded by 
the r e p o r t s of the IME p h y s i c i a n s , p a r t i c u l a r l y Wagner. U n l i k e 
the t r e a t i n g p h y s i c i a n s , t h e IME p h y s i c i a n s i s s u e d thorough and 
w e l l - r e a s o n e d f i n d i n g s and o p i n i o n s . See Somers v. SAIF, 
77 Or App 259, 263 ( 1 9 8 6 ) . Based on t h e i r o p i n i o n s , we do not 
f i n d t h a t c l a i m a n t s u s t a i n e d any permanent impairment as a r e s u l t 
of the chemical exposure a t work. 

The Referee a l s o found t h a t c l a i m a n t had s u s t a i n e d no 
permanent p h y s i c a l i m p airment, or s e n s i t i z a t i o n , as a r e s u l t o f 
the work exposure. He concluded, n e v e r t h e l e s s , t h a t c l a i m a n t was 
permanently " d i s a b l e d , " because she f o l l o w s her t r e a t i n g 
p h y s i c i a n s ' i n s t r u c t i o n s t o a v o i d any c o n t a c t w i t h dust and 
chemical fumes or powders. The Referee e x p l a i n e d t h a t , so l o n g as 
c l a i m a n t b e l i e v e s these i n s t r u c t i o n s , she e f f e c t i v e l y p r e c l u d e s 
h e r s e l f from a measurable p o r t i o n o f the l a b o r market, and i s 
t h e r e f o r e e n t i t l e d t o a permanent d i s a b i l i t y award. We d i s a g r e e . 

The r e c o r d i s d e v o i d of p e r s u a s i v e evidence t h a t 
c l a i m a n t has s u s t a i n e d any p s y c h o l o g i c a l impairment from c h e m i c a l 
exposure which would i n t e r f e r e w i t h her a b i l i t y t o o b t a i n and h o l d 
g a i n f u l employment. She has s i m p l y chosen t o f o l l o w the 
i n s t r u c t i o n s o f her own t r e a t i n g p h y s i c i a n s , whose o p i n i o n s were 
j u s t i f i a b l y r e j e c t e d by the Referee i n the face of more p e r s u a s i v e 
medical e v i d e n c e . Under these c i r c u m s t a n c e s , c l a i m a n t i s not 
e n t i t l e d t o any permanent d i s a b i l i t y award. 

I n s u r e r - p a i d A t t o r n e y Fee 

T h i s i s s u e arose from SAlF's d e n i a l of c l a i m a n t ' s 
" c h r o n i c b r o n c h i t i s c o n d i t i o n . " The Referee found t h a t c l a i m a n t ' s 
i n i t i a l b r o n c h i t i s t r e a t m e n t was compensable and l e f t no 
sequelae. The Referee concluded, t h e r e f o r e , t h a t SAIF's d e n i a l o f 
the c h r o n i c c o n d i t i o n was c o r r e c t . N e v e r t h e l e s s , the Referee 
awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d f e e . o f $200 f o r 
" c l a r i f y i n g the d e n i a l . " SAIF contends on review t h a t the f e e was 
i n a p p r o p r i a t e . We a f f i r m the Referee's d e c i s i o n . 

Under ORS 656.386(1), c l a i m a n t ' s a t t o r n e y may be awarded a 
reasonable, i n s u r e r - p a i d a t t o r n e y fee when c l a i m a n t " p r e v a i l s f i n a l l y " 
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i n a h e a r i n g on an i n s u r e r ' s d e n i a l of compensation. We have awarded 
i n s u r e r - p a i d a t t o r n e y fees f o r c l a r i f y i n g i n a r t f u l l y - p h r a s e d or 
overbroad d e n i a l s . See e.g., Mickey L. Wood, 40 Van N a t t a 1860, 1867 
(19 8 9 ) ; K a r o l a Smith, 38 Van Natta 76, 77-78 (198 6 ) , a f f ' d mem Smith 
v. The H a r t f o r d , 83 Or App 275 (1987). 

I n r e l e v a n t p a r t , SAIF's d e n i a l l e t t e r s t a t e s : 
n [ I ] n a r e p o r t by Rand Hale, M.D., ... on 
A p r i l 25, 1984, he examined you f o r a chest-
c o n d i t i o n , i s s u i n g a d i a g n o s i s o f 
" b r o n c h i t i s , p o s s i b l y secondary t o [ w o r k ] 
exposure'. A f t e r c a r e f u l review of med i c a l 
i n f o r m a t i o n now i n your f i l e , i t appears 
t h a t your c h r o n i c b r o n c h i t i s i s more l i k e l y 
a r e s u l t o f your years o f c i g a r e t t e smoke 
i n h a l a t i o n . T h e r e f o r e , w i t h o u t w a i v i n g 
o t h e r i s s u e s o f c o m p e n s a b i l i t y , SAIF 
C o r p o r a t i o n i n r e f e r e n c e t o your c h r o n i c 
b r o n c h i t i s c o n d i t i o n , hereby is s u e s t h i s 
p a r t i a l d e n i a l f o r t h a t c o n d i t i o n . " 

While p u r p o r t i n g t o deny o n l y the c h r o n i c b r o n c h i t i s 
c o n d i t i o n , the l e t t e r f a i l s t o d i s t i n g u i s h t h a t c o n d i t i o n from t h e 
acute c o n d i t i o n f o r which c l a i m a n t i n i t i a l l y sought t r e a t m e n t w i t h 
Dr. Hale. A d d i t i o n a l l y , the d e n i a l l e t t e r c i t e s t o Hale's r e p o r t 
which diagnosed o n l y a " [ b ] r o n c h i t i s " c o n d i t i o n , w i t h no mention 
of any acute or c h r o n i c component. Thus, the reasonable i n f e r e n c e 
i s t h a t c l a i m a n t ' s b r o n c h i t i s was denied i n t o t o . Because 
c l a i m a n t p r e v a i l e d over t he d e n i a l i n s o f a r as she proved t h e 
c o m p e n s a b i l i t y of the acute b r o n c h i t i s symptoms and i n i t i a l 
t r e a t m e n t w i t h Dr. Hale, c l a i m a n t ' s a t t o r n e y was p r o p e r l y awarded 
an i n s u r e r - p a i d f e e . See ORS 656.386(1). 

The Referee's order dated January 27, 1987, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . The p o r t i o n o f the- order t h a t 
awarded 5 p e r c e n t unscheduled d i s a b i l i t y w i t h an a t t o r n e y f e e 
payable out of the i n c r e a s e d compensation i s r e v e r s e d . The 
remainder of the Referee's order i s a f f i r m e d . 

Reviewed by Board Members Speer and Howell 

The i n s u r e r r equests review of Referee Borchers' o r d e r 
t h a t awarded c l a i m a n t 55 pe r c e n t (176 degrees) unscheduled 
permanent d i s a b i l i t y f o r a neck i n j u r y , i n a d d i t i o n t o 35 p e r c e n t 
p r e v i o u s l y awarded by a D e t e r m i n a t i o n Order, f o r a t o t a l award of' 
90 p e r c e n t (288 degrees) permanent unscheduled d i s a b i l i t y . The 
i n s u r e r a l s o seeks, f o r t he f i r s t t i m e , a u t h o r i z a t i o n t o o f f s e t an 
a l l e g e d overpayment of temporary t o t a l d i s a b i l i t y . On r e v i e w , t h e 
is s u e s are the e x t e n t of unscheduled permanent d i s a b i l i t y and 
o f f s e t . we modify, the permanent d i s a b i l i t y award and deny t h e 
requ e s t f o r a u t h o r i z a t i o n t o o f f s e t . 

ORDER 

CAROL A. NEDDEAU, Claimant 
Emmons, Kyle, et a l . , Claimant's Attorneys 
Roberts, et a l . , Defense Attorneys 

WCB 85-08012 
October 24, 1989 
Order on Review 

We adopt the Referee's f i n d i n g s o f f a c t and o p i n i o n w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 
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On r e v i e w , the i n s u r e r requests a u t h o r i z a t i o n t o o f f s e t 
a l l e g e d l y o v e r p a i d temporary t o t a l d i s a b i l i t y . This i s s u e was not 
r a i s e d a t h e a r i n g and i s r a i s e d f o r the f i r s t time on r e v i e w . I n 
W i l s o n v. SAIF, 48 Or App 993 ( 1 9 8 0 ) , the Court of Appeals s t a t e d : 

"A p o l i c y of r e q u i r i n g the c a r r i e r t o r a i s e 
a c l a i m of o f f s e t as p r o v i d e d i n 
ORS 656.268(3) w i l l encourage the p a r t i e s 
t o l i t i g a t e a l l of the i s s u e s a t a s i n g l e 
h e a r i n g , r a t h e r than c r e a t i n g new i s s u e s 
and a n e c e s s i t y f o r f u r t h e r h e a r i n g s a t a 
time a f t e r a f i n a l award of compensation 
has been determined." I_d a t 998. 

Here, the o f f s e t i s s u e was not r a i s e d b e f o r e the Referee 
a t t he time of h e a r i n g , c o n s e q u e n t l y the i n s u r e r has waived the 
i s s u e . See E l s i e H o b k i r k , 40 Van N a t t a 778, 779 (1988). We 
d e c l i n e t o c o n s i d e r t h e i s s u e of o f f s e t . 

T u r n i n g t o the m e r i t s of the case, we modify the 
permanent d i s a b i l i t y award. 

Claimant was 42 years o l d a t h e a r i n g . She has a h i g h 
school e d u c a t i o n and work experie n c e i n s h i p p i n g , computer 
assembly, and o t h e r p h y s i c a l o c c u p a t i o n s . She has few, i f any, 
t r a n s f e r a b l e s k i l l s not r e l a t e d t o p h y s i c a l work a c t i v i t y . 

Claimant has a c h r o n i c c e r v i c a l s t r a i n superimposed on 
p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e . She has had two 
d i s k e c t o m i e s and c o n t i n u e s t o s u f f e r d i s a b l i n g p a i n i n her neck 
and c e r v i c a l back. Claimant i s r e s t r i c t e d by her a t t e n d i n g 
p h y s i c i a n t o s e d e n t a r y work where she w i l l not have t o extend her 
arms or work above eye l e v e l . She i s r e s t r i c t e d i n l i f t i n g t o 10 
pounds. Her t r e a t i n g p h y s i c i a n has r e l e a s e d her t o some work, 
such as l a b t e c h n i c i a n , w i t h m o d i f i c a t i o n s . Based on her 
p h y s i c i a n ' s r e s t r i c t i o n s and her u n d e r l y i n g c e r v i c a l d e g e n e r a t i v e 
d i s e a s e , we conclude t h a t c l a i m a n t has, as a r e s u l t of her work 
a c t i v i t i e s , s u f f e r e d permanent impairment i n the moderate range. 

The c r i t e r i a f o r r a t i n g the e x t e n t of c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y i s the permanent l o s s of e a r n i n g 
c a p a c i t y due t o the compensable i n j u r y . ORS 656.214(5). To 
determine c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
c o n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n the m e d i c a l 
r e c o r d , the t e s t i m o n y a t h e a r i n g , and a l l of the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s set f o r t h i n former OAR 436-30-380, e t 
seg. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 
505, 510 (1984). 

The Referee found t h a t c l a i m a n t c o u l d not compete f o r 
s e m i - s k i l l e d l a b o r because of her r e s t r i c t i o n s and l a c k o f 
t r a n s f e r a b l e s k i l l s . Based on the t e s t i m o n y of Mr. McNaught, a 
v o c a t i o n a l counselor who had reviewed c l a i m a n t ' s f i l e and 
performed a 90 minute i n t e r v i e w , the Referee concluded t h a t 
c l a i m a n t c o u l d no l o n g e r compete f o r 90 p e r c e n t of the j o b s i n t h e 
l a b o r market which were a v a i l a b l e t o her p r i o r t o the i n j u r y . She 
concluded t h a t , as a r e s u l t of her compensable i n j u r y , c l a i m a n t 
s u f f e r e d permanent d i s a b i l i t y beyond the amount awarded by t h e 
D e t e r m i n a t i o n Order. We agree, but we c o n s i d e r the Referee's 90 
p e r c e n t award t o be e x c e s s i v e . 
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I t appears t h a t the Referee awarded the 90 p e r c e n t 
unscheduled permanent d i s a b i l i t y based on Mr. McNaught's o p i n i o n 
t h a t 90 p e r c e n t of the l a b o r market p r e v i o u s l y a v a i l a b l e was no 
l o n g e r open t o c l a i m a n t . McNaught t e s t i f i e d t h a t c l a i m a n t had 
l o s t t he a b i l i t y t o p e r f o r m 90 p e r c e n t of the j o b t i t l e s she c o u l d 
p e r f o r m p r i o r t o her compensable i n j u r y . We c o n s i d e r such an 
o p i n i o n t o be of l i t t l e a s s i s t a n c e i n d e t e r m i n i n g c l a i m a n t ' s l o s t 
e a r n i n g c a p a c i t y , s i n c e the number of jobs w i t h i n each t i t l e and 
wages f o r each t i t l e v a ry d r a m a t i c a l l y . Consequently, McNaught's 
c o n c l u s i o n t h a t 90 p e r c e n t of the l a b o r market has been f o r e c l o s e d 
from c l a i m a n t does not n e c e s s a r i l y f o l l o w . 

Moreover, the approach suggested by the Referee t o 
d e t e r m i n e the e x t e n t of unscheduled permanent d i s a b i l i t y i g n o r e s 
o t h e r r e l e v a n t f a c t o r s i n c l u d e d as g u i d e l i n e s . See former OAR 
436-30-380 _et seq. We have p r e v i o u s l y r e j e c t e d such a mechanical 
approach. Merle M. Chrisman, 40 Van N a t t a . 7 8 9 , 791 ( 1 9 8 8 ) . 

A f t e r r e v i e w i n g the m e d i c a l , v o c a t i o n a l , and l a y 
evidence, i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and c o n s i d e r i n g 
the g u i d e l i n e s d e s c r i b e d i n former OAR 436-30-380 et_ seq, we 
conclude t h a t a t o t a l award of 75 p e r c e n t (240 degrees) 
unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r permanent l o s s of e a r n i n g c a p a c i t y f o r her 
compensable i n j u r y . Consequently, we modify the Referee's award. 

ORDER 

The Referee's order dated November 20, 1987, i s 
m o d i f i e d . I n l i e u o f the Referee's award, and i n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award of 35 p e r c e n t (112 degrees) unscheduled 
permanent d i s a b i l i t y , c l a i m a n t i s awarded 40 p e r c e n t (128 degrees) 
f o r a t o t a l award of 7.5 p e r c e n t (240 degrees) unscheduled 
permanent d i s a b i l i t y f o r her neck i n j u r y . C l a i m a n t ' s a t t o r n e y f e e 
i s a d j u s t e d a c c o r d i n g l y . A c l i e n t - p a i d f e e , not t o exceed $1, 3 9 4 , 
i s approved. 

DON E. PORTER, Claimant WCB 87-05646 
Doblie & Associates, Claimant's Attorneys . October 24, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of Referee Bethlahmy's o r d e r 
t h a t : ( 1 ) upheld t h e s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s 
c l a i m f o r a neck and back c o n d i t i o n ; ( 2 ) d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y unreasonable d e n i a l ; 
and ( 3 ) a d m i t t e d a m e d i c a l r e p o r t over c l a i m a n t ' s o b j e c t i o n . We 
r e v e r s e on the m e r i t s and award a p e n a l t y and a s s o c i a t e d attorney-
f e e . 

ISSUES 

1. Admission o f evidence. 

2. C o m p e n s a b i l i t y o f c l a i m a n t ' s neck and back c o n d i t i o n . 

3. P e n a l t i e s and a t t o r n e y f e e s . 
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FINDINGS OF FACT 

The Board adopts t he Referee's F i n d i n g s o f Fact w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Dr. Duncan examined c l a i m a n t on October 27, 1987. 
Dr. Duncan w a i t e d t o complete h i s r e p o r t of the e x a m i n a t i o n u n t i l 
he had an o p p o r t u n i t y t o review x-rays of c l a i m a n t . Dr. Duncan 
subsequ e n t l y completed h i s r e p o r t on November 9, 1987, the day 
before, the scheduled h e a r i n g . The employer s u b m i t t e d the r e p o r t 
at the h e a r i n g . Claimant o b j e c t e d t o the r e p o r t as being u n t i m e l y 
s u b m i t t e d . 

FINDINGS OF ULTIMATE FACT 

Cla i m a n t ' s work exposures w i t h the employer were the 
major cause o f a c e r v i c o t h o r a c i c s t r a i n / s p r a i n . C l a i m a n t ' s 
c e r v i c o t h o r a c i c s t r a i n / s p r a i n r e q u i r e d medical t r e a t m e n t and 
r e s u l t e d i n d i s a b i l i t y . 

At the time o f i t s d e n i a l , no reasonable grounds e x i s t e d 
f o r the employer t o doubt c o m p e n s a b i l i t y of the c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

Admission of Dr. Duncan's Report 

Claimant o b j e c t e d below t o the admission of Dr. Duncan's 
r e p o r t , and now argues the Referee abused her d i s c r e t i o n i n 
a d m i t t i n g the document. We d i s a g r e e . Dr. Duncan's r e p o r t was 
completed l e s s than 7 days p r i o r t o the h e a r i n g , a f t e r the r e c e i p t 
of x-rays showing a d e g e n e r a t i v e c o n d i t i o n . Claimant was p r o v i d e d 
a copy of the r e p o r t w i t h i n 7 days of i t s r e c e i p t by the i n s u r e r . 
We f i n d no abuse of d i s c r e t i o n by the Referee i n a d m i t t i n g t h e 
document. 

C o m p e n s a b i l i t y 

The Referee t r e a t e d t h e c l a i m as one f o r o c c u p a t i o n a l 
d i s e a s e . I n t h i s r e g a r d , an o c c u p a t i o n a l disease i s d i s t i n g u i s h e d 
from an i n j u r y i n t h a t a disease does not a r i s e u n e x p e c t e d l y and 
i s g r a d u a l r a t h e r than sudden i n onset. James v. SAIF, 
290 Or 343, 348 ( 1 9 8 1 ) ; O'Neal v. S i s t e r s o f Providence, 
22 Or App 9 (197 5 ) . 

Here, t h e r e was no s p e c i f i c i n c i d e n t a t work which 
caused c l a i m a n t ' s c e r v i c o t h o r a c i c c o n d i t i o n t o become d i s a b l i n g . 
I n s t e a d , c l a i m a n t had experienced c e r v i c o t h o r a c i c p a i n f o r a 
p e r i o d of t h r e e years p r i o r t o the onset of more severe p a i n i n 
h i s neck and r i g h t s h o u l d e r on November 24, 1986. Moreover, i n 
l i g h t of the p h y s i c a l n a t u r e o f c l a i m a n t ' s employment d u t i e s , t h e 
c o n d i t i o n c l a i m e d was not u n l i k e l y t o f o l l o w such a c t i v i t i e s . 
T h e r e f o r e , we agree w i t h the Referee's c h a r a c t e r i z a t i o n of the 
c l a i m as one f o r o c c u p a t i o n a l d i s e a s e . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l disease c l a i m , 
c l a i m a n t must show t h a t h i s work a c t i v i t i e s and exposures e i t h e r 
caused the c o n d i t i o n o r , i n the case of a p r e e x i s t i n g c o n d i t i o n , 
worsened the p r e e x i s t i n g c o n d i t i o n . Wheeler v. Boise Cascade, 
298 Or 452 (1985); W e l l e r v. Union Carbide, 288 Or 27 (1 9 7 9 ) . 
Claimant i s a l s o r e q u i r e d t o prove t h a t the work a c t i v i t i e s and 
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exposures were the major c o n t r i b u t i n g cause of the c o n d i t i o n or 
i t s w orsening. Roseburg Lumber Co. v. K i l l m e r , 72 Or App. 626 
( 1 9 8 5 ) . 

Here, Dr. Duncan opined t h a t c l a i m a n t s u f f e r s from 
d e g e n e r a t i v e j o i n t disease of the s p i n e . Dr. Duncan f u r t h e r 
o pined t h a t the d e g e n e r a t i v e disease was not r e l a t e d t o c l a i m a n t ' s 
work a c t i v i t i e s . The Referee accepted Dr. Duncan's o p i n i o n . 
Moreover, the Referee r e j e c t e d the c l a i m on the b a s i s t h a t 
c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t h i s p r e e x i s t i n g d e g e n e r a t i v e 
c o n d i t i o n was e i t h e r caused or worsened by h i s work a c t i v i t i e s and 
exposures. 

However, c o m p e n s a b i l i t y of the d e g e n e r a t i v e c o n d i t i o n 
was not the i s s u e b e f o r e the Referee. I n s t e a d , the i s s u e b e f o r e 
t h e Referee was the c o m p e n s a b i l i t y of c l a i m a n t ' s back and neck 
c o n d i t i o n a t the time of h i s c l a i m i n November 1986. I n December 
1986, Dr. C o l t r i n diagnosed c l a i m a n t ' s c o m p l a i n t s as c e r v i c a l 
t h o r a c i c s p r a i n which he r e l a t e d t o c l a i m a n t ' s work and which 
r e q u i r e d medical s e r v i c e s . I n t u r n , Dr. Duncan diagnosed a 
p o s s i b l e t h o r a c o c e r v i c a l over-use-type s t r a i n r e s u l t i n g from 
c l a i m a n t ' s work i n November 1986. This i s the e x t e n t o f the 
m e d i c a l evidence on t h i s q u e s t i o n . There i s no evidence t h a t 
c l a i m a n t was not s u f f e r i n g from a compensable c e r v i c o t h o r a c i c 
s t r a i n a t the time of h i s c l a i m . 

We conclude t h a t c l a i m a n t has e s t a b l i s h e d a compensable 
o c c u p a t i o n a l disease c l a i m f o r c e r v i c o t h o r a c i c s t r a i n / s p r a i n . The 
f a c t t h a t Dr. Duncan diagnosed a separate d e g e n e r a t i v e c o n d i t i o n 
i n October 1987 which, he o p i n e d , was r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n t i n u i n g symptoms goes t o the e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y , i f any, from the compensable s t r a i n / s p r a i n . 
Dr. Duncan's d i a g n o s i s does not d e t r a c t from our c o n c l u s i o n t h a t 
c l a i m a n t has e s t a b l i s h e d a compensable c l a i m i n the f i r s t i n s t a n c e . 

P e n a l t i e s and A t t o r n e y Fees 
Claimant a s s e r t s e n t i t l e m e n t t o a p e n a l t y and r e l a t e d 

a t t o r n e y fee f o r the employer's a l l e g e d l y unreasonable d e n i a l . 
ORS 656.262(10). The employer argues t h a t i t e n t e r t a i n e d a 
l e g i t i m a t e doubt as t o the c o m p e n s a b i l i t y of the c l a i m because o f 
the g r a d u a l onset o f c l a i m a n t ' s symptoms w h i l e engaged i n normal 
work a c t i v i t i e s . See Norgard v. Rawlinsons, 30 Or App 999 (1977). 

We f a i l t o see how the f a c t t h a t c l a i m a n t ' s symptoms 
were g r a d u a l i n onset c o u l d reasonably r e s u l t i n doubt as t o the 
c o m p e n s a b i l i t y o f the c l a i m . To the c o n t r a r y , as noted above, 
compensable o c c u p a t i o n a l diseases a r e , by d e f i n i t i o n , g r a d u a l i n 
o n s e t . F u r t h e r , as argued by c l a i m a n t , the employer had no 
m e d i c a l evidence d i s p u t i n g c o m p e n s a b i l i t y o f the c l a i m a t the time 
o f the d e n i a l . See P r i c e v. SAIF, 73 Or App 123, 126 n. 3 
( 1 9 8 5 ) . We conclude, t h e r e f o r e , t h a t the employer's d e n i a l was 
unreasonable. 

ORDER 

The Referee's order dated December 10, 1987 i s 
r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e and the 
c l a i m i s remanded f o r p r o c e s s i n g a c c o r d i n g t o law. The employer 
s h a l l pay c l a i m a n t a p e n a l t y equal t o 25 p e r c e n t o f the 
compensation then due c l a i m a n t a t the time of the i n s u r e r ' s 
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d e n i a l . C l a i m a n t ' s a t t o r n e y i s awarded a reasonable a t t o r n e y f e e 
of $500 f o r s e r v i c e s r e g a r d i n g t h e p e n a l t y i s s u e a t the h e a r i n g 
l e v e l and on Board r e v i e w , t o be p a i d by the employer. I n 
a d d i t i o n , f o r s e r v i c e s a t h e a r i n g and on Board review c o n c e r n i n g 
the c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed fee of $1,000, t o be p a i d by the employer. A c l i e n t - p a i d 
f e e , not t o exceed $1,148, i s approved. 

KENNETH J. RICKERD, Claimant WCB 87-11514 
Vick & Gut z l e r , Claimant's Attorneys October 24, 1989 
B o t t i n i , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s review of those 
p o r t i o n s of Referee M. Johnson's order t h a t : ( 1 ) s e t a s i d e i t s 
medical s e r v i c e s d e n i a l of c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t s ; ( 2 ) s e t aside i t s p a r t i a l d e n i a l o f h i s r i g h t a n k l e 
c o n d i t i o n ; and ( 3 ) awarded an a d d i t i o n a l 5 pe r c e n t (16 degrees) 
unscheduled permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n , 
beyond a D e t e r m i n a t i o n Order award of 15 p e r c e n t (48 d e g r e e s ) . On 
review t h e i s s u e s are medical s e r v i c e s , c o m p e n s a b i l i t y , and e x t e n t 
of unscheduled permanent d i s a b i l i t y . 

The Board re v e r s e s on the med i c a l s e r v i c e s i s s u e , b u t , 
o t h e r w i s e , a f f i r m s t h e order of the Referee. 

FINDINGS OF FACT 

Save f o r " F i n d i n g s of Fact" 9 t h r o u g h 1 1 , t h e Board 
adopts the Referee's f i n d i n g s and makes the f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

C l aimant has not worked s i n c e the August, 1986, 
compensable back i n j u r y . He concedes t h a t Dr. Moore's c o n t i n u e d 
c h i r o p r a c t i c care does n o t h i n g more than t o t e m p o r a r i l y reduce h i s 
pa i n f o r 30 minutes t o 2 hours. ( T r . 4 3 ) . He c o n t i n u e s t o t r e a t 
w i t h Moore, because Moore i s the o n l y doctor' who has "stuck w i t h 
him." ( T r . 13 & 4 4 ) . 

CONCLUSIONS OF LAW 

The Board adopts the Referee's "Opinion," save f o r t h a t 
p o r t i o n o f the o p i n i o n under the heading: "Frequency of 
C h i r o p r a c t i c C a r e t . ] " 

F i n d i n g t h a t the medical p h y s i c i a n s i n t h i s case had a 
" b u i l t - i n b i a s a g a i n s t the c h i r o p r a c t i c p h i l o s o p h y and pr o c e d u r e , " 
the Referee accorded " l i t t l e w e i g h t " t o t h e i r o p i n i o n s and s e t 
aside the employer's medical s e r v i c e s d e n i a l . We d i s a g r e e . As 
f a r as we aware, a l l e g e d " b i a s " on the p a r t of the medical 
p h y s i c i a n s has never been an iss u e i n t h i s case. Fur t h e r m o r e , we 
f i n d no b a s i s t o f i n d t h a t the medical p h y s i c i a n s are b i a s e d . 

We note t h a t , a l t h o u g h the Referee's heading s t a t e s , 
"Frequency o f C h i r o p r a c t i c Treatment", the "frequency" of Moore's 
t r e a t m e n t i s not a t i s s u e . The employer's d e n i a l i s a d e n i a l o f 
c u r r e n t c h i r o p r a c t i c s e r v i c e s on the b a s i s t h a t such s e r v i c e s are 
not reasonable and necessary. (Ex. 5 8 ) . 
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A worker i s e n t i t l e d t o reasonable and necessary m e d i c a l 
s e r v i c e s f o r the d i s a b l i n g r e s u l t s of a compensable i n j u r y . ORS 
656.245(1); James v. Kemper Insurance Company, 81 Or App 80 
(1 9 8 6 ) . When the m e d i c a l o p i n i o n s are d i v i d e d , we must choose t h e 
c o r r e c t m edical h y p o t h e s i s . McClendon v. Nabisco Brands, I n c . , 77 
Or App 412, 416 (1986 ) . 

Here, c l a i m a n t concedes Moore's c h i r o p r a c t i c t r e a t m e n t s 
are "not a l l e v i a t i n g the p r o b l e m [ . ] " ( T r . 1 3 ) . They a r e , 
however, r e s u l t i n g i n a temporary r e d u c t i o n of p a i n f o r 
a p p r o x i m a t e l y 30 minutes t o 2 hours. ( T r . 4 3 ) . Claimant 
c o n t i n u e s t o t r e a t w i t h Moore because Moore has "stuck w i t h him." 
( T r . 13 & 4 4 ) . 

With the e x c e p t i o n of Moore, the unanimous consensus o f 
the medical e x p e r t s i s t h a t c o n t i n u e d c h i r o p r a c t i c s e r v i c e s are 
not reasonable and necessary. F i r s t , Dr. Spady, an o r t h o p e d i c 
surgeon, examined c l a i m a n t i n November, 1986. Spady opined t h a t 
c o n t i n u e d s p i n a l m a n i p u l a t i o n s were not "reasonable and 
a p p r o p r i a t e " t r e a t m e n t . Second, c l a i m a n t ' s i n i t i a l t r e a t i n g 
p h y s i c i a n , Dr. Lautenbach, M.D., c o n c u r r e d w i t h Spady. T h i r d , 
Drs. Phipps, M.D., examined c l a i m a n t i n June, 1987. A c c o r d i n g t o 
Phipps, c o n t i n u e d m a n i p u l a t i v e t h e r a p y was p a l l i a t i v e and of 
" r e l a t i v e l y l i t t l e b e n e f i t . " F o u r t h , Dr. Schader, M.D., who 
examined c l a i m a n t w i t h Phipps, opined t h a t c o n t i n u e d c h i r o p r a c t i c 
t r e a t m e n t was " [ n o t ] w a r r a n t e d . " F i f t h , Dr. Buza co n c u r r e d w i t h 
r e p o r t s of Schader and Phipps. L a s t , Dr. Goe, a c h i r o p r a c t o r , 
a l s o c o n c u r r e d w i t h the r e p o r t s of Schader and Phipps, a l t h o u g h he 
f e l t t h a t t r i g g e r p o i n t t h e r a p y might be h e l p f u l . Goe added t h a t 
p e l v i c m a n i p u l a t i o n t r e a t m e n t would be " c o n t r a - i n d i c a t e d " d u r i n g a 
course of t r i g g e r p o i n t t h e r a p y . 

A p p a r e n t l y d i s a g r e e i n g w i t h the above medical o p i n i o n s , 
Moore r e p o r t e d , i n J u l y , 1987: 

" [ C l a i m a n t ' s ] p r o g n o s i s i s guarded a t t h i s 
t i m e . F u r t h e r t r e a t m e n t s should i n c l u d e 
p a l l i a t i v e c h i r o p r a c t i c care on an as 
needed b a s i s . I do b e l i e v e t h a t he has 
reached a m e d i c a l l y s t a t i o n a r y s t a t u s w i t h 
h i s c h i r o p r a c t i c t r e a t m e n t s . 

" F u r t h e r t r e a t m e n t would be a r e f e r r a l t o 
the Northwest Pain Center * * *." 

A f t e r our de novo r e v i e w , we are persuaded by the n e a r l y 
unanimous me d i c a l consensus t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t s are not reasonable and necessary. Moore's a r g u a b l y 
c o n t r a r y view — t h a t c l a i m a n t has reached a " m e d i c a l l y s t a t i o n a r y 
s t a t u s w i t h h i s c h i r o p r a c t i c t r e a t m e n t s " does not persuade us 
o t h e r w i s e . 

ORDER 

The Referee's o r d e r , dated May 2, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t s e t a s i d e the employer's medical s e r v i c e s d e n i a l , i s 
r e v e r s e d . The employer's d e n i a l i s r e i n s t a t e d and u p h e l d . A l l 
r e m a i n i n g p o r t i o n s of the Referee's o r d e r are a f f i r m e d . For 
s e r v i c e s on review c o n c e r n i n g the r i g h t a n k l e and e x t e n t i s s u e s , 
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c l a i m a n t ' s a t t o r n e y i s awarded a c a r r i e r - p a i d fee of $50. A 
c l i e n t - p a i d f e e , payable from t he employer t o i t s c o u n s e l , i s 
approved, not t o exceed $1,128. 

JON A. ROGERS, Claimant 
T. Steven M i l l e r & Theron G. M i l l e r , dba, 
WEST SCIO SALVAGE, Employer 
Michael B. Dye, Claimant's Attorney 
Elton Lafky, Defense Attorney 
Carl M. Davis, A s s i s t a n t Attorney General 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

Claimant r e q u e s t s review of Referee F o s t e r ' s o r d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f of West Scio 
Salvage, a noncomplying employer, o f c l a i m a n t ' s r i g h t l e g i n j u r y 
c l a i m . The i s s u e s on review are whether c l a i m a n t was a s u b j e c t 
worker of West Scio Salvage and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Tom Clay, B e v e r l y Rogers, and Michael Chenette were 
s u b j e c t workers o f T. Steven M i l l e r and Theron G. M i l l e r , d o i n g 
business as West Scio Salvage. 

On February 22, 1986, Steven M i l l e r t o l d c l a i m a n t t o 
come t o work the next morning. Claimant was t o be p a i d t h e 
minimum wage f o r w o r k i n g i n s i d e t h e salvage yard and would r e c e i v e 
a percentage of the value o f any scrap metal he brought i n from 
o u t s i d e the y a r d . T h i s was e s s e n t i a l l y t h e same terms o f 
employment f o r a l l the wor k e r s . 

On t h e morning o f February 23, 1986, c l a i m a n t a r r i v e d 
f o r work w i t h some scrap he brought from home. A f t e r t h i s was 
unloaded, he was t o l d t o take a p i c k u p t r u c k t o another l o c a t i o n 
and b r i n g back some b a t t e r i e s . Claimant and another person 
proceeded t o p i c k up the b a t t e r i e s . On t h e way back t o West Scio 
Salvage, the t r u c k o v e r t u r n e d , , i n j u r i n g c l a i m a n t ' s l e g . He 
r e c e i v e d treatment, a t the h o s p i t a l l a t e r t h a t e v e n i n g . 

Claimant worked f o r West Scio Salvage f o r about 12 
days. A f t e r a v i o l e n t c o n f r o n t a t i o n w i t h Tom Clay, he was t o l d 
not t o r e t u r n by Steven M i l l e r . He and Be v e r l y Rogers, h i s 
mother, s u b s e q u e n t l y f i l e d a c o m p l a i n t w i t h the Wage and Hour 
D i v i s i o n of the U n i t e d S t a t e s Department of Labor. This r e s u l t e d 
i n payment from Steven M i l l e r t o c l a i m a n t and h i s mother o f an 
amount equal t o t h a t amount found t o be wages due t o them from 
West Scio Salvage, by the f e d e r a l agency. 

Steven M i l l e r i s not a c r e d i b l e w i t n e s s . 

ULTIMATE FINDINGS OF FACT 

Claimant, c o n t r a c t e d t o p e r f o r m s e r v i c e s f o r r e m u n e r a t i o n 
a t the d i r e c t i o n and c o n t r o l of Steven M i l l e r . 

As t h e r e s u l t o f an- i n d u s t r i a l a c c i d e n t w h i l e employed 
by S t e v e n ; M i l l e r , c l a i m a n t i n j u r e d h i s l e g , r e s u l t i n g i n a need 
f o r m e d i c a l s e r v i c e s . 

WCB 86-09457 
October 24, 1989 
Order on Review 
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CONCLUSIONS OF LAW AND OPINION 

The Referee found t h e evidence t o be i n such a confused 
s t a t e t h a t he determined c l a i m a n t had f a i l e d t o prove he was a 
s u b j e c t worker pursuant t o ORS 656.005(27). That s t a t u t e s t a t e s 
i n r e l e v a n t p a r t : 

"'Worker' means any person, i n c l u d i n g a 
minor * * * who engages t o f u r n i s h s e r v i c e s 
f o r a r e m u n e r a t i o n , s u b j e c t t o the 
d i r e c t i o n . a n d c o n t r o l o f an employer * * *" 
On r e v i e w , both c l a i m a n t and the noncomplying employer 

(employer) agree t h a t t h e case t u r n s on the c r e d i b i l i t y o f t h e 
w i t n e s s e s . We agree. The Referee d i d not make express 
c r e d i b i l i t y f i n d i n g s . We make the necessary c r e d i b i l i t y f i n d i n g s 
i n t h i s case based on the substance o f the w i t n e s s e s ' t e s t i m o n y 
and not on t h e i r demeanor. See Co a s t a l Farm Supply v. H u l t b e r g , 
84 Or App 282 (1 9 8 7 ) . 

The employer's o p e r a t i o n can be s i m p l y d e s c r i b e d as a 
salvage y a r d which buys junk items c o n t a i n i n g m e t a l , such as 
aut o m o b i l e s and r e f r i g e r a t o r s . These items are then reduced t o 
scrap metals such as copper and aluminum f o r r e s a l e . Persons such 
as c l a i m a n t , c l a i m a n t ' s mother, Tom Clay, and Michael Chenette 
would s o r t t h r o u g h items such as a r e f r i g e r a t o r and se p a r a t e 
usable copper and aluminum p a r t s . They a l s o helped load and 
unload t r u c k l o a d s o f s c r a p , and s o r t e d through t i r e s t o f i n d 
recappable t i r e s . 

Some of t h e work c o n s i s t e d o f us i n g a c e t e l y n e t o r c h e s t o 
remove p a r t s o f a u t o m o b i l e s . Claimant was not s k i l l e d a t t h i s 
a c t i v i t y and r e q u i r e d d i r e c t i o n . Michael Chenette d e s c r i b e d 
h i m s e l f as a foreman who d i r e c t e d the a c t i v i t i e s o f persons such 
as c l a i m a n t i n the absence o f Steven M i l l e r . Tom Clay d e s c r i b e d 
h i m s e l f s i m i l a r l y . Each was p a i d by Steven M i l l e r . 

Steven M i l l e r t e s t i f i e d t h a t he had no employees. T h i s 
a s s e r t i o n i s i n c o n s i s t e n t w i t h the t e s t i m o n y o f every o t h e r 
w i t n e s s . T h i s a s s e r t i o n i s i m p o s s i b l e t o l o g i c a l l y harmonize w i t h 
the o b s e r v a t i o n t h a t c l a i m a n t and o t h e r s expected t o be p a i d , and 
were p a i d , f o r showing up every day t o pe r f o r m strenuous 
a c t i v i t i e s . 

Steven M i l l e r f u r t h e r t e s t i f i e d t h a t he was s e l l i n g t h e 
pi c k u p t r u c k i n v o l v e d i n the a c c i d e n t t o c l a i m a n t . S p e c i f i c a l l y , 
he a s s e r t e d t h a t c l a i m a n t was t o pay him a c e r t a i n amount each 
month and t h a t c l a i m a n t would earn money by us i n g the t r u c k t o 
procure, scrap and s e l l t h e scrap t o M i l l e r f o r a p r o f i t . Yet, the 
evidence shows t h a t the t r u c k d i d not belong t o e i t h e r Steven 
M i l l e r or c l a i m a n t a t the time of the a c c i d e n t . Furthermore, • 
Steven M i l l e r bought the t r u c k a f t e r the a c c i d e n t and r e s o l d i t 
w i t h i n two weeks. 

We f i n d Steven M i l l e r ' s t e s t i m o n y i n r e l e v a n t p a r t , and 
as a whole, t o be c o n t r a d i c t e d by i t s e l f , as w e l l as the t e s t i m o n y 
of o t h e r w i t n e s s e s . We d e c l i n e t o g i v e i t any w e i g h t . C o a s t a l 
Farm Supply v. H u l t b e r g , supra. 

Claimant t e s t i f i e d t h a t he was t o r e p o r t f o r work on 
February 23, 1986. His h o u r l y wage was t o be the minimum wage and 
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he a n t i c i p a t e d o t h e r income on a. percentage b a s i s f o r r e c o v e r i n g 
s c r a p . He was d i r e c t e d and c o n t r o l l e d by Steven M i l l e r , Tom Clay, 
and Michael Chenette. He was d i r e c t e d t o t r a n s p o r t b a t t e r i e s by 
Steven M i l l e r . 

The essence o f t h i s t e s t i m o n y i s supported by the 
t e s t i m o n y of Tom Clay, Michael Chenette, and B e v e r l y Rogers. 
Payment o f wages by Steven M i l l e r t o c l a i m a n t and B e v e r l y Rogers, 
h i s mother, a f t e r an o r d e r by a f e d e r a l agency, f u r t h e r s u p p o r t s 
t h i s t e s t i m o n y . Steven M i l l e r t e s t i f i e d t h a t he had never met 
c l a i m a n t u n t i l February 22, 1986. There i s n o t h i n g i n the r e c o r d 
t h a t s u p p o r t s a c o n c l u s i o n t h a t c l a i m a n t wished t o donate h i s time 
and s e r v i c e s t o Steven M i l l e r . 

The employer p o i n t s out t h a t c l a i m a n t was not a r e l i a b l e 
w i t n e s s and t h a t both he and h i s mother changed t h e i r t e s t i m o n y 
d u r i n g the h e a r i n g . We agree t h a t t h e r e i s a g r e a t d e a l o f 
i n c o n s i s t e n c y i n a l l the t e s t i m o n y about the events o f 
February 22-23, 1986. T h i s h e a r i n g l e f t no w i t n e s s unimpeached. 
Claimant was shown t o be an u n r e l i a b l e h i s t o r i a n , and a t t i m e s , an 
u n r e l i a b l e w i t n e s s . However, i n r e v i e w i n g the evidence as a 
whole, c l a i m a n t ' s t e s t i m o n y t h a t he was an employee, s u b j e c t t o 
the d i r e c t i o n and c o n t r o l of Steven M i l l e r , was not impeached and 
i n f a c t was s u p p o r t e d by the t e s t i m o n y of each s u b j e c t worker. 

The p r i n c i p a l f a c t o r s showing employment are the d i r e c t -
r i g h t or e x e r c i s e o f c o n t r o l , the method of payment, the 
f u r n i s h i n g of equipment, and the r i g h t t o t e r m i n a t e employment. 
See Woody v. W a i b e l , 276 Or 189 (1976); Bernards v. W r i g h t , 93 Or 
App 192 ( 1 9 8 8 ) . Here, c l a i m a n t was d i r e c t e d by Steven M i l l e r t o 
take a t r u c k and b r i n g back b a t t e r i e s . He was s u p e r v i s e d w i t h i n 
the salvage y a r d by Steven M i l l e r and o t h e r s . He was f u r n i s h e d 
w i t h a t r u c k and w i t h o t h e r t o o l s i n the salvage y a r d . He was 
t e r m i n a t e d by Steven M i l l e r . He was- p a i d by a p e r s o n a l check from 
Steven M i l l e r . , w i t h a s s i s t a n c e from a f e d e r a l agency. 

We conclude t h a t the o b j e c t i v e f a c t o r s i n d i c a t e t h a t the 
employer here had the r i g h t t o c o n t r o l the d e t a i l s of c l a i m a n t ' s 
a c t i v i t i e s . Bernards v. W r i g h t , supra. T h e r e f o r e , we f i n d t h a t 
c l a i m a n t was a s u b j e c t worker of the employer on February 23, 1986. 

We t u r n t o the c o m p e n s a b i l i t y i s s u e . 

Claimant t e s t i f i e d t h a t he s u f f e r e d a p u n c t u r e wound t o 
h i s r i g h t l e g as a r e s u l t of the t r u c k a c c i d e n t t h a t r e q u i r e d 
medical s e r v i c e s . That t e s t i m o n y i s supported by medical r e p o r t s 
from the h o s p i t a l and by the t e s t i m o n y of s e v e r a l o t h e r 
w i t n e s s e s . We conclude t h a t ' c l a i m a n t has proven by a 
preponderance of the evidence t h a t h i s r i g h t l e g c o n d i t i o n i s 
compensable. Hutcheson v. Weyerhaeuser, 288 Or 51 (1979). 

ORDER 

The Referee's o r d e r dated June 12, 1987, i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l , issued on b e h a l f of the 
noncomplying employer, i s s e t aside and the c l a i m i s remanded f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board 
rev i e w , c l a i m a n t ' s a t t o r n e y i s awarded a reasonable a t t o r n e y f e e 
of $2,400, t o be p a i d by SAIF on b e h a l f of the noncomplying 
employer. ' 
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WILLIAM B. SIMPSON, Claimant WCB 88-17084 & 88-17085 
Diane L. Gruber, Claimant's Attorney October 24, 1989 
David J o r l i n g , Defense Attorney Order on Review (Remanding) 
Roy M i l l e r (SAIF), Defense Attorney 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The C i t y o f P o r t l a n d ( P o r t l a n d ) , a s e l f - i n s u r e d 
employer, requested review o f those p o r t i o n s o f Referee 
Q u i l l i n a n ' s o r d e r t h a t : ( 1 ) upheld the SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s c u r r e n t l e f t s h o u l d e r and 
neck c o n d i t i o n ; and ( 2 ) di s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t 
c o n c e r n i n g P o r t l a n d ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
the same c o n d i t i o n s and p e n a l t i e s and a t t o r n e y fees f o r a l l e g e d 
unreasonable c l a i m s p r o c e s s i n g . S u b m i t t i n g p o s t - h e a r i n g evidence 
which i n d i c a t e s t h a t SAIF has accepted c l a i m a n t ' s c l a i m f o r t h e 
same c o n d i t i o n s under t he Longshoreman & Harbor Workers' 
Compensation Act (LHWCA), P o r t l a n d seeks remand. We g r a n t t h e 
m o t i o n . 

FINDINGS OF FACT 

We adopt t he Referee's " F i n d i n g s o f Fact" w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

I n May 1986 c l a i m a n t s u s t a i n e d a l e f t s houlder and neck 
i n j u r y w h i l e w o r k i n g f o r P o r t l a n d . The c l a i m was accepted. T h i s 
i n j u r y e v e n t u a l l y r e s u l t e d i n a 5 p e r c e n t unscheduled permanent 
d i s a b i l i t y award. 

I n J u l y 1988 c l a i m a n t began w o r k i n g as a welder f o r a 
marine i r o n works company, i n s u r e d by SAIF. Claimant's l e f t 
s h o u l d e r and neck symptoms i n c r e a s e d . T h e r e a f t e r , he f i l e d an 
a g g r a v a t i o n c l a i m w i t h P o r t l a n d , a "new i n j u r y " c l a i m w i t h SAIF, 
and another c l a i m w i t h SAIF under LHWCA. A l l t h r e e c l a i m s were 
d e n i e d . Claimant appealed each d e n i a l t o the a p p r o p r i a t e forum. 

The r e c o r d c u r r e n t l y under c o n s i d e r a t i o n does not 
e s t a b l i s h t h a t the c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m w i t h SAIF 
under t he LHWCA has been f i n a l l y d e t e r m i n e d . The s u b m i t t e d 
evidence, which was u n o b t a i n a b l e w i t h due d i l i g e n c e a t the time o f 
h e a r i n g , suggests t h a t SAIF has accepted c l a i m a n t ' s c l a i m under 
the LHWCA. 

CONCLUSIONS OF LAW 

Conclu d i n g t h a t c l a i m a n t was a s u b j e c t worker under 
SAIF's coverage pursuant t o the LHWCA, t h e Referee upheld SAIF's 
d e n i a l o f c l a i m a n t ' s workers' compensation c l a i m . 

On the m e r i t s of c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h 
P o r t l a n d , t h e Referee found t h a t c l a i m a n t ' s 1986 compensable 
i n j u r y remained a m a t e r i a l c o n t r i b u t i n g cause of c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . However, t he Referee f u r t h e r concluded t h a t 
c l a i m a n t ' s subsequent work a c t i v i t i e s as a welder f o r t h e marine 
i r o n works i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c o n d i t i o n . Inasmuch 
as the c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m f o r t h i s c o n d i t i o n under 
the LHWCA had not been f i n a l l y d e t e r m i n e d , t h e Referee d i s m i s s e d 
the h e a r i n g request w i t h o u t p r e j u d i c e i n s o f a r as i t p e r t a i n e d t o 
c o n s i d e r a t i o n o f the a g g r a v a t i o n c l a i m . The Referee r e l i e d upon 
the reasoning expressed i n M i v i l l e v. SAIF, 76 Or App 603 ( 1 9 8 5 ) . 
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P o r t l a n d requested Board review o f the Referee's o r d e r . 
P o r t l a n d now submits documentation i n d i c a t i n g t h a t , subsequent t o 
the h e a r i n g , SAIF accepted c l a i m a n t ' s c l a i m under the LHWCA. 
A s s e r t i n g t h a t t h i s p o s t - h e a r i n g evidence should be c o n s i d e r e d , 
P o r t l a n d moves f o r remand. The o t h e r p a r t i e s do not oppose t h i s 
m o t i o n . 

We may remand t o t h e Referee should we f i n d t h a t t h e 
rec o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l e v idence, i t must be c l e a r l y shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t 
the time o f the h e a r i n g . Kienow's Food Stores v. L y s t e r , 79 Or 
App 416 (19 8 6 ) ; Bernard L. Osborn, 3/ Van Natta 1U54, 1055 (1 9 8 5 ) , 
a f f ' d mem, 80 Or App 152 (198 6 ) . 

Here, a t the time o f h e a r i n g , a f i n a l d e t e r m i n a t i o n 
c o n c e r n i n g t he c o m p e n s a b i l i t y o f c l a i m a n t ' s LHWCA c l a i m w i t h SAIF 
had not been ac h i e v e d . Because c l a i m a n t ' s work a c t i v i t i e s w h i l e 
SAIF covered the c l a i m under LHWCA may have m a t e r i a l l y c o n t r i b u t e d 
t o h i s p r e s e n t d i s a b i l i t y , t h e r e c o r d was i n c o m p l e t e l y developed. 
Inasmuch as a f i n a l d e t e r m i n a t i o n of the LHWCA c l a i m was 
a p p a r e n t l y made p o s t - h e a r i n g , we h o l d t h a t t h i s s u b m i t t e d evidence 
was not o b t a i n a b l e w i t h due d i l i g e n c e a t the time o f h e a r i n g . 
Under these c i r c u m s t a n c e s , remand i s a p p r o p r i a t e . ORS 656.295(5). 

A c c o r d i n g l y , the Referee's order dated March 9, 1989, as 
re c o n s i d e r e d March 28, 1989, i s vacated. T h i s m a t t e r i s remanded 
t o Referee Q u i l l i n a n f o r f u r t h e r proceedings c o n s i s t e n t w i t h t h i s 
o r d e r . 

BRADFORD N. APPLEWHITE, Claimant WCB 86-15553 
David C. Force, Claimant's Attorney October 25, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant requests review of those p o r t i o n s of Referee 
M i l l s ' o r d e r t h a t : ( 1 ) a f f i r m e d an award by D e t e r m i n a t i o n Order 
of 10 p e r c e n t (32 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s low: back; and ( 2 ) f a i l e d t o assess a 
c a r r i e r - p a i d fee f o r h i s a t t o r n e y ' s e f f o r t s i n r e d u c i n g an o f f s e t 
c l a imed by the s e l f - i n s u r e d employer. The is s u e s are e x t e n t o f 
d i s a b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t he order o f t h e Referee 
w i t h the f o l l o w i n g comment on the a t t o r n e y fee i s s u e . Claimant 
contends t h a t h i s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d fee on 
the o f f s e t i s s u e under ORS 6 5 6 . 3 8 2 ( 1 ) . We d i s a g r e e . A fee may be 
assessed under ORS 6 5 6 . 3 8 2 ( 1 ) o n l y i f the c a r r i e r "unreasonably 
r e s i s t s t h e payment of compensation." The o f f s e t taken by the 
employer was e x p r e s s l y a u t h o r i z e d by D e t e r m i n a t i o n Order. The 
f a c t t h a t t h e Referee amended the D e t e r m i n a t i o n Order t o award 
c l a i m a n t a d d i t i o n a l temporary d i s a b i l i t y compensation does not 
render the employer's r e l i a n c e on the D e t e r m i n a t i o n Order 
unreasonable. See Forney v. Western S t a t e s Plywood, 297 Or 628, 
632-33 ( 1 9 8 4 ) . No fee may be assessed, . t h e r e f o r e , under 
ORS 6 5 6 . 3 8 2 ( 1 ) . No o t h e r s t a t u t e a u t h o r i z e s a c a r r i e r - p a i d f e e 
under the ci r c u m s t a n c e s of t h i s case. See i d . Claimant's r e q u e s t 
f o r a c a r r i e r - p a i d f e e , t h e r e f o r e , i s denied. 
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ORDER 

The Referee's o r d e r dated A p r i l 1, 1988, as amended by 
th e o r d e r dated A p r i l 26, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e of 
up t o $330 i s approved. 

GREG CARPENTER, Claimant ' WCB 87-12941 
S t a f f o r d J. Haz e l e t t , Defense Attorney October 25, 1989 

Order on Review 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t , pro se, req u e s t s review of those p o r t i o n s o f 
Referee Knudsen's or d e r t h a t : (1) found t h a t h i s c l a i m had not 
been p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order; (2) d e c l i n e d t o 
award a d d i t i o n a l temporary t o t a l d i s a b i l i t y compensation; and 
(3) d e c l i n e d t o award a d d i t i o n a l unscheduled permanent d i s a b i l i t y 
f o r h i s back c o n d i t i o n , beyond a D e t e r m i n a t i o n Order award o f 15 
per c e n t (48 d e g r e e s ) . On rev i e w , the issu e s are premature c l a i m 
c l o s u r e , temporary t o t a l d i s a b i l i t y , and unscheduled permanent 
d i s a b i l i t y . 

The Board r e v e r s e s the ord e r o f the Referee. 

FINDINGS OF FACT 
Cla i m a n t , age 25, compensably i n j u r e d h i s low back on 

October 13, 1986, w h i l e w o r k i n g as a punch press o p e r a t o r . A few 
days l a t e r , he sought t r e a t m e n t from Dr. Oehler, M.D. X-rays 
r e v e a l e d no o b j e c t i v e a b n o r m a l i t i e s . Oehler diagnosed a s t r a i n i n 
the mid and low back and d e c l i n e d t o take c l a i m a n t o f f work. For 
reasons t h a t are not a s c e r t a i n a b l e from the r e c o r d , c l a i m a n t ' s j o b 
ended, on October 23, 1986. 

I n November, 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. B o l e r a , a c h i r o p r a c t o r . Bolera took him o f f work and 
diagnosed a c e r v i c a l , t h o r a c i c , and lumbar s p r a i n / s t r a i n w i t h 
a s s o c i a t e d m y o f a s c i t i s . Treatment was c o n s e r v a t i v e . I n January, 
1987, B o l e r a r e f e r r e d c l a i m a n t t o Dr. Takacs, an o s t e o p a t h . 
Takacs s t a r t e d c l a i m a n t on an e x e r c i s e and s t r e t c h i n g program, 
which was i n t e r r u p t e d d u r i n g February or March, 1987, when he 
c o n t r a c t e d L e g i o n n a i r e ' s Disease. 

Claimant was examined by Dr. Howell, an o s t e o p a t h , i n 
A p r i l , 1987. Howell found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
and i n no need o f f u r t h e r medical t r e a t m e n t . 

I n June, 1987, Dr. Takacs r e p o r t e d t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . Claimant was next examined on J u l y 9, 1987, 
by Dr. Hyland, a c h i r o p r a c t o r . Hyland concurred w i t h Dr. Bolera's 
d i a g n o s i s , a n d found t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 
The f o l l o w i n g day, c l a i m a n t was examined by a panel of p h y s i c i a n s 
at the Western M e d i c a l ' C o n s u l t a n t s , i n c l u d i n g Dr. Snodgrass, a 
n e u r o l o g i s t . The C o n s u l t a n t s found t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y w i t h m i nimal permanent p h y s i c a l impairment. 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m on August 
3, 1987, awarding: (1) temporary d i s a b i l i t y b e n e f i t s t h r o u g h 
J u l y 31, 1987; and (2) 15 per c e n t unscheduled permanent 
d i s a b i l i t y f o r the back. 
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C l a i m a n t ' s back c o n d i t i o n was i m p r o v i n g t h r o u g h o u t J u l y , 
1987, and c o n t i n u e d t o do so up through the date of the h e a r i n g i n 
December, 1987, as a r e s u l t o f t h e passage o f time and Dr. 
Bolera's c h i r o p r a c t i c t r e a t m e n t s . 

CONCLUSIONS OF LAW 

Premature Claim C l o s u r e 

To e s t a b l i s h t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d by 
the D e t e r m i n a t i o n Order of August 3, 1987, c l a i m a n t must p r o v e , by 
a preponderance o f the evidence, t h a t he was not m e d i c a l l y 
s t a t i o n a r y on t h a t d a t e . " M e d i c a l l y s t a t i o n a r y " means t h a t "no 
f u r t h e r m a t e r i a l improvement would reasonably be expected from 
medical t r e a t m e n t , or the passage o f t i m e . " ORS 656.005(17). 

D e s p i t e f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n "has improved 
s i n c e the summer o f 1 9 8 7 [ , ] " t h e Referee concluded t h a t t h e 
August, 1987, D e t e r m i n a t i o n Order d i d not p r e m a t u r e l y c l o s e 
c l a i m a n t ' s c l a i m . We agree w i t h the Referee's f i n d i n g , b u t 
di s a g r e e w i t h her c o n c l u s i o n . 

The Referee f u r t h e r found t h a t c l a i m a n t was a c r e d i b l e 
w i t n e s s , save f o r e x a g g e r a t i n g h i s p h y s i c a l impairment. On de 
novo r e v i e w , we f i n d no p e r s u a s i v e reason t o d i s a g r e e w i t h t h e 
Referee's c r e d i b i l i t y f i n d i n g . See P i n k e r t o n , I n c . v. Brander, 83 
Or App 671, 674 ( 1 9 8 7 ) . A c c o r d i n g l y , c l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t h i s symptoms were i m p r o v i n g i n J u l y , 1987. ( T r . 3 7 ) . 

T u r n i n g t o t h e med i c a l evidence, we n o r m a l l y a s s i g n 
g r e a t e r weight t o the t r e a t i n g d o c t o r ' s o p i n i o n , unless t h e r e are 
pe r s u a s i v e reasons t o do o t h e r w i s e . See Weiland v. SAIF, 64 Or 
App 810, 814 ( 1 9 8 3 ) . Dr. Bol e r a began t r e a t i n g c l a i m a n t i n 
November, 1986. His m e d i c a l r e p o r t s , as w e l l as h i s t e s t i m o n y a t 
the h e a r i n g , show t h a t he f e l t c l a i m a n t ' s back c o n d i t i o n was 
im p r o v i n g d u r i n g J u l y , 1987, and up th r o u g h t h e time o f h e a r i n g . 
He has s t e a d f a s t l y opined that, c l a i m a n t ' s c o n d i t i o n remains not 
m e d i c a l l y s t a t i o n a r y . Drs. Takacs and Hyland concur. On the 
ot h e r hand, Drs. Howell and Snodgrass opine t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y no l a t e r than J u l y 10, 1987. We are not 
persuaded by t h e i r o p i n i o n s . U n l i k e Dr. B o l e r a , who began 
t r e a t i n g c l a i m a n t s h o r t l y a f t e r h i s compensable i n j u r y , Howell and 
Snodgrass each examined c l a i m a n t on o n l y one o c c a s i o n . See Hamlin 
v. Roseburg Lumber, 30 Or App 615 (1977). 

C o n s i d e r i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g an 
improvement o f symptoms i n J u l y , 1987, and the c o l l e c t i v e o p i n i o n s 
of Drs. B o l e r a , Takacs, and Hyland, we conclude t h a t t h e 
preponderance of the evidence e s t a b l i s h e s t h a t c l a i m a n t ' s back 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t the time h i s c l a i m was 
cl o s e d by the D e t e r m i n a t i o n Order o f August 3, 1987. 

Temporary D i s a b i l i t y 

Given our above f i n d i n g t h a t c l a i m a n t ' s c l a i m was 
pr e m a t u r e l y c l o s e d , he i s e n t i t l e d t o a d d i t i o n a l temporary 
d i s a b i l i t y compensation, u n t i l h i s c l a i m i s p r o p e r l y c l o s e d 
pursuant t o ORS 656.268(1), e t seq. 
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U n s c h e d u l e d D i s a b i l i t y 

G i v e n o u r above f i n d i n g t h a t c l a i m a n t ' s back c o n d i t i o n 
was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e h e a r i n g and t h a t 
h i s c l a i m was p r e m a t u r e l y c l o s e d by t h e A u g u s t , 1987, 
D e t e r m i n a t i o n O r d e r , t h e i s s u e o f t h e e x t e n t o f h i s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y i s n o t r i p e . We, t h e r e f o r e , d e c l i n e t o 
a d d r e s s t h a t i s s u e . Mark L. E l l i n g s e n , . 4 0 Van N a t t a 2048, 2051 
( 1 9 8 8 ) ; M y r e l M. H e n n i n g , 40 Van N a t t a 1585, 1587 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J a n u a r y 22, 1988, i s 
r e v e r s e d . The D e t e r m i n a t i o n O r d e r i s s e t a s i d e as p r e m a t u r e and 
t h e i n s u r e r i s d i r e c t e d t o pay c l a i m a n t t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f r o m A u g u s t 1 , 1987, u n t i l p r o p e r c l o s u r e o f h i s c l a i m 
under ORS 656.268. 

LAWRENCE W. CARTER, Claimant WCB 87-11455 
Francesconi & Associates, Claimant's Attorneys October 25, .1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
M i l l e r ' s o r d e r t h a t u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s 
c o m p e n s a b i l i t y d e n i a l o f h i s h e a r t c o n d i t i o n . I n a d d i t i o n , 
c l a i m a n t r e q u e s t s t h a t t h e Board remand t h i s case t o t h e R e f e r e e 
f o r t h e a d m i s s i o n o f c e r t a i n m e d i c a l documents o b t a i n e d a f t e r t h e 
c l o s e o f t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e remand and 
c o m p e n s a b i l i t y . 

We deny t h e m o t i o n t o remand and a f f i r m t h e R e f e r e e . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s .and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

A f t e r t h e h e a r i n g , c l a i m a n t a p p a r e n t l y o b t a i n e d m e d i c a l 
d o cuments p e r t a i n i n g t o p h y s i c a l e x a m i n a t i o n s he u n d e r w e n t i n 1972 
and 1982. He seeks remand f o r a d m i s s i o n o f t h e s e d o c u m e n t s . 

CONCLUSIONS OF LAW 

Remand 

We may remand i f t h e r e c o r d has been i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e 
R e f e r e e . ORS 6 5 6 . 2 9 5 ( 5 ) . To w a r r a n t remand f o r t h e s u b m i s s i o n o f 
a d d i t i o n a l d o c u m e n t s , t h e m o v i n g p a r t y must show t h a t s u c h 
documents were n o t o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o t h e t i m e 
o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 
( 1 9 8 6 ) . : : : 

H e r e , c l a i m a n t a r g u e s t h a t " t h r o u g h g r e a t e f f o r t " he 
o b t a i n e d t h e documents i n q u e s t i o n a f t e r t h e h e a r i n g . We a r e n o t 
p e r s u a d e d , however, t h a t had such e f f o r t been p e r f o r m e d p r i o r t o 
t h e h e a r i n g , t h a t t h e documents i n q u e s t i o n w o u l d n o t have been 
o b t a i n a b l e . I n sum, we f i n d t h a t remand i s n o t n e c e s s a r y . 
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C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t p r o v e n t h e 
c o m p e n s a b i l i t y o f h i s h e a r t c o n d i t i o n . We a g r e e . 

A t i s s u e , h e r e , i s t h e " f i r e m a n ' s p r e s u m p t i o n " o f f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) & ( 2 ) . To s a t i s f y t h e p r e s u m p t i o n , c l a i m a n t 
must p r o v e : ( 1 ) he has a d i s a b i l i t y o r i m p a i r m e n t o f h e a l t h ; 
( 2 ) he was e m p l o y e d as a f i r e m a n o f a p o l i t i c a l s u b d i v i s i o n ; 
( 3 ) he has c o m p l e t e d more t h a n f i v e y e a r s o f employment i n t h a t 
c a p a c i t y ; ( 4 ) a d i s e a s e o f h y p e r t e n s i o n o r c a r d i o v a s c u l a r - r e n a l 
d i s e a s e c a u s e d h i s d i s a b i l i t y o r i m p a i r m e n t ; and ( 5 ) he had a 
p h y s i c a l e x a m i n a t i o n s u b s e q u e n t t o h i s becoming a f i r e f i g h t e r 
" w h i c h f a i l e d t o r e v e a l any e v i d e n c e o f such c o n d i t i o n o f 
i m p a i r m e n t o f h e a l t h w h i c h p r e e x i s t e d [ h i s ] employment." J o h n s o n 
v. C i t y o f R o s e b u r g , 86 Or App 344, 347 ( 1 9 8 7 ) . The R e f e r e e f o u n d 
t h a t c l a i m a n t had n o t p r o v e n t h e l a s t e l e m e n t ; i . e . , e l e m e n t " ( 5 ) . " 

We t a k e no p o s i t i o n on t h a t f i n d i n g because we c o n c l u d e 
t h a t even i f c l a i m a n t has s u c c e s s f u l l y e s t a b l i s h e d t h e e l e m e n t s ' o f 
t h e f i r e m a n ' s p r e s u m p t i o n , t h e e m p l o y e r has s u c c e s s f u l l y r e b u t t e d 
t h e p r e s u m p t i o n by p r o v i n g by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
t h e cause o f c l a i m a n t ' s h e a r t c o n d i t i o n was n o t r e l a t e d t o h i s 
employment as a f i r e f i g h t e r . 

The e m p l o y e r has p r e s e n t e d u n r e b u t t e d e x p e r t m e d i c a l 
o p i n i o n t h a t c l a i m a n t ' s h e a r t c o n d i t i o n i s n o t r e l a t e d t o h i s 
employment as a f i r e . f i g h t e r . (Ex. 1 5 ) . A l t h o u g h we f i n d 
c l a i m a n t ' s t e s t i m o n y p r o b a t i v e , t h e e t i o l o g i c a l c o m p l e x i t i e s o f 
t h i s case a r e most p e r s u a s i v e l y a d d r e s s e d by e x p e r t m e d i c a l 
a n a l y s i s ; n o t l a y o p i n i o n . See Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105 ( 1 9 8 5 ) . I n a w e l l r e a s o n e d r e p o r t , Dr. S i m k o f f , 
M.D., o p i n e d , i n t e r a l i a : 

" I n summary, t h e r e i s a b s o l u t e l y no 
c o n v i n c i n g m e d i c a l e v i d e n c e t h a t t h i s 
p a t i e n t ' s c o n d i t i o n o r i m p a i r m e n t was i n 
any way r e l a t e d t o h i s j o b as f i r e f i g h t e r 
and g i v e n h i s f a m i l y h i s t o r y and c i g a r e t t e 
s m o k i n g , t h e r e i s no d o u b t i n my mind t h a t 
he w o u l d have d e v e l o p e d c o r o n a r y a r t e r y 
d i s e a s e r e g a r d l e s s o f h i s o c c u p a t i o n . " 

T h i s e v i d e n c e i s s u f f i c i e n t t o ' e s t a b l i s h by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s h e a r t c o n d i t i o n was n o t c a u s e d 
by h i s work as a f i r e f i g h t e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 29, 1988, i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e e m p l o y e r t o 
i t s a t t o r n e y , n o t t o exceed $1,706. 
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GERALD C. COUZENS, Claimant WCB 87-04645 
Pozzi, et a l . , Claimant's Attorneys October 25, 1989 
Stafford J. Hazelett, Defense Attorney Order on Review 

Reviewed by Board Members G e r n e r and M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H u f f ' s o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r a 
low back i n j u r y f r o m 15 p e r c e n t (48 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n O r d e r , t o 30 p e r c e n t (96 d e g r e e s ) . The i s s u e on 
r e v i e w i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

We a f f i r m and a d o p t t h e o r d e r o f t h e R e f e r e e w i t h t h e 
a d d i t i o n a l u l t i m a t e f i n d i n g o f f a c t and f o l l o w i n g comment. 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t i n t h e m i l d r a n g e and has s u s t a i n e d a 
p e r m a n e n t 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

A f t e r t h e b r i e f s were f i l e d , t h e i n s u r e r f i l e d a m o t i o n 
t o s u b m i t s u p p l e m e n t a l a u t h o r i t y r e g a r d i n g t h e a p p l i c a b i l i t y o f new 
r u l e s a d o p t e d by t h e D i r e c t o r r e g a r d i n g t h e e v a l u a t i o n o f 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a f t e r t h e amendment o f 
ORS 656.295(5) by t h e 1987 L e g i s l a t u r e . S u p p l e m e n t a l b r i e f s a r e 
g e n e r a l l y n o t a l l o w e d . See B e t t y L. J u n e a u , 38 Van N a t t a 553 
(1986 ) . However, t h e i s s u e r a i s e d by t h e s u p p l e m e n t a l b r i e f i s one 
t h a t s h o u l d be a d d r e s s e d a f t e r t h e d e c i s i o n i n A r m s t r o n g v . 
A s t e n - H i l l , 90 Or App 200 (1988), and c l a i m a n t has f i l e d a r e s p o n s e 
t o t h e m o t i o n a d d r e s s i n g t h e l e g a l i s s u e s . We a l l o w t h e m o t i o n . 

The i n s u r e r u r g e s t h a t we r a t e c l a i m a n t p u r s u a n t t o t h e 
s t a n d a r d s a d o p t e d by t h e D i r e c t o r J u l y 1, 1988, and n o t by t h e 
f o r m e r g r e e n b o o k g u i d e l i n e s used by t h e E v a l u a t i o n D i v i s i o n and t h e 
R e f e r e e when t h e y r a t e d c l a i m a n t . T h i s w o u l d cause us t o use t h e 
" c l e a r and c o n v i n c i n g e v i d e n c e " s t a n d a r d o f ORS 656.283(7), w h i c h 
s t a t e s i n r e l e v a n t p a r t : 

" [ T ] h e r e f e r e e s h a l l a p p l y t o t h e h e a r i n g 
o f t h e c l a i m such s t a n d a r d s f o r e v a l u a t i o n 
o f d i s a b i l i t y as may be a d o p t e d by t h e 
d i r e c t o r p u r s u a n t t o ORS '656.726. N o t h i n g 
i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o l i m i t 
t h e r i g h t o f a w o r k e r , i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r t o p r e s e n t e v i d e n c e 
a t h e a r i n g and t o e s t a b l i s h by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e d e g r e e o f 
per m a n e n t d i s a b i l i t y s u f f e r e d by t h e 
c l a i m a n t i s more o r l e s s t h a n t h e 
e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s 
a d o p t e d by t h e d i r e c t o r under ORS 656.726." 

The " c l e a r and c o n v i n c i n g e v i d e n c e " t e s t o n l y a p p l i e s t o 
t h o s e c a s e s t o w h i c h we a p p l y t h e d i s a b i l i t y s t a n d a r d s a d o p t e d by 
t h e D i r e c t o r under ORS 656.726. These s t a n d a r d s were a d o p t e d 
J u l y 1, 1988 and a r e a p p l i c a b l e t o a l l c l a i m s c l o s e d on o r a f t e r 
t h a t d a t e . See OAR 436-35-003. M o r e o v e r , t h e d i s a b i l i t y r a t i n g 
s t a n d a r d s a d o p t e d by t h e D i r e c t o r a p p l y t o h e a r i n g s c o n d u c t e d on 
or a f t e r J u l y 1, 1988 and o n l y t o c l a i m s c l o s e d and e v a l u a t e d by 
t h e E v a l u a t i o n S e c t i o n , i n s u r e r s , and s e l f - i n s u r e d e m p l o y e r s on 
and a f t e r J u l y 1, 1988, where a c l a i m a n t l a s t became m e d i c a l l y 
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s t a t i o n a r y on and a f t e r J a n u a r y 1 , 1988. See OAR 438-10-005; 
L i n d a L. C a r r o l l , 40 Van N a t t a 1095 ( 1 9 8 8 ) . 

I n a s m u c h as t h e s e s t a n d a r d s were n e i t h e r a d o p t e d n or 
e f f e c t i v e a t t h e t i m e o f h e a r i n g , t h e " c l e a r and c o n v i n c i n g 
e v i d e n c e " b u r d e n o f p r o o f does n o t ' a p p l y . The p r o p e r s t a n d a r d o f 
p r o o f i s p r e p o n d e r a n c e . H u t c h e s o n v. We y e r h a e u s e r , 288 Or 51 
( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 19, 1987, i s 
a f f i r m e d . 

GARY H. HEATON, Claimant WCB 87-18702 
Vick & Gutzler, Claimant's Attorneys October 25, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gern e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
B a k e r ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s n e c k , u p p e r 
back, and l e f t arm c o n d i t i o n s . 

The B o a r d r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s 
n e c k , upper b a c k , and l e f t arm on September 3, 1987. 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e i n s u r e d , a m o b i l e home 
m a n u f a c t u r e r , i n J a n u a r y , 1987. H i s j o b was t o c o n s t r u c t and 
i n s t a l l t h e w a l l s o f m o b i l e homes. On September 3, 1987, he and a 
c o - w o r k e r , Mike Wise, were m o v i n g a 450 pound w a l l when he 
a c c i d e n t a l l y b a c k e d i n t o a s u p p o r t beam. As t h e w a l l pushed i n t o 
h i m , h i s head was f o r c e d downward r e s u l t i n g i n an i n j u r y t o h i s 
neck , upper b a c k , and l e f t arm. The i n j u r y was o b s e r v e d by Wise 
and two a d d i t i o n a l w i t n e s s e s : ( 1 ) C a r o l Townsend, an employee o f 
t h e i n s u r e d and c l a i m a n t ' s f i a n c e ' ; and ( 2 ) Thomas M i l l e r , a 
c o - w o r k e r . 

L a t e r t h a t a f t e r n o o n , c l a i m a n t a c c i d e n t a l l y s h o t h i m s e l f 
i n t h e l e f t t h i g h w i t h a n a i l gun. He was i m m e d i a t e l y t a k e n t o a 
h o s p i t a l and t h e n a i l was removed. A f t e r s e v e r a l days o f bed 
r e s t , he r e t u r n e d t o r e g u l a r work on September 14, 1987. As t h e 
week p r o g r e s s e d , he e x p e r i e n c e d i n c r e a s e d p a i n i n h i s n e c k , u p p e r 
back, and l e f t arm. On September 2 1 , 1987, he s o u g h t t r e a t m e n t 
f r o m Dr. Moore, a c h i r o p r a c t o r , f o r h i s i n c r e a s e d p a i n . Moore 
r e s t r i c t e d him t o l i g h t d u t y work and t r e a t e d c o n s e r v a t i v e l y . 

On September 27, 1987, c l a i m a n t f i l e d an i n d u s t r i a l 
i n j u r y c l a i m f o r h i s neck, upper back, and l e f t arm c o n d i t i o n s . 
On t h e c l a i m f o r m , he r e c o r d e d h i s d a t e o f i n j u r y as "3 9 8 7 [ . ] " 
T h i s was due t o h i s 20 y e a r m i l i t a r y h i s t o r y o f r e c o r d i n g d a t e s i n 
t h e o r d e r o f day, month, and y e a r ; i . e . , he was, i n f a c t , c l a i m i n g 
an i n j u r y o f September 3, 1987. 

B e l i e v i n g ' t h a t c l a i m a n t was' c o n t e n d i n g t h a t he had 
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i n j u r e d h i m s e l f on March 9, 1987, t h e i n s u r e r d e n i e d t h e c l a i m on 
t h e b a s i s o f t i m e l i n e s s . A t t h e h e a r i n g , w i t h o u t o b j e c t i o n , t h e 
i n s u r e r amended i t s d e n i a l t o i n c l u d e t h e f o l l o w i n g a d d i t i o n a l 
b a s i s : 

" t h e e v i d e n c e does n o t show t h a t t h e 
c l a i m a n t i n j u r e d h i m s e l f i n t h e c o u r s e and 
scope o f h i s e m ployment, n o r i s t h e r e a 
r e a s o n a b l e c o n n e c t i o n between h i s 
employment and h i s t r e a t m e n t a f f o r d e d f o r 
t h i s a l l e g e d c o n d i t i o n w h a t e v e r d a t e he 
a l l e g e s t h a t i t happened." 

On O c t o b e r 27, 1987, c l a i m a n t gave a r e c o r d e d s t a t e m e n t 
t o a r e p r e s e n t a t i v e o f t h e i n s u r e r . I n so d o i n g , he s t a t e d t h a t 
h i s n e c k , upper b a c k , and l e f t arm i n j u r y o c c u r r e d on 
September 18, 1987. 

The f o l l o w i n g m o n t h , c l a i m a n t was examined by Dr. Buza, 
a n e u r o s u r g e o n . Upon e x a m i n a t i o n , Buza f o u n d p a i n a t t h e base o f 
t h e c e r v i c a l s p i n e . He t r e a t e d w i t h a n t i - i n f l a m m a t o r y m e d i c a t i o n 
and recommended an MRI, w h i c h r e v e a l e d a s i g n i f i c a n t d i s c 
p r o t r u s i o n w i t h c h o r d c o m p r e s s i o n a t C5-6. A CT scan p e r f o r m e d i n 
December, 1987, r e v e a l e d , i n t e r a l i a , two s u b s t a n t i a l o s t e o p h y t e s 
and bony s p u r s a t C5, as w e l l as s i g n i f i c a n t s t e n o s i s o f t h e C6 
n e u r a l f o r a m e n . 

CONCLUSIONS OF LAW 

C l a i m a n t must p r o v e t h a t h i s nec k , u p p e r b a c k , and l e f t 
arm c o n d i t i o n s a r o s e o u t o f and i n t h e c o u r s e o f h i s e m p l o y m e n t . 
ORS 656.005 (7 ).(a) . The R e f e r e e f o u n d t h a t c l a i m a n t had n o t met 
h i s b u r d e n o f p e r s u a s i o n . We d i s a g r e e . 

F i r s t , c l a i m a n t ' s n e c k , upper b a c k , and l e f t arm i n j u r y 
was o b s e r v e d by t h r e e w i t n e s s e s . T r . 5 1 , 57, 70. M o r e o v e r , t h e 
t h r e e w i t n e s s e s , W ise, Townsend, and M i l l e r , c o r r o b o r a t e d 
c l a i m a n t ' s t e s t i m o n y t h a t t h e i n j u r y o c c u r r e d on September 3, 
1987. T r . 5 1 , 56, 70. 

The i n s u r e r a r g u e s t h a t a l l t h r e e w i t n e s s e s a r e 
" b i a s e d . " We d i s a g r e e . Wise and M i l l e r were f r i e n d s o f 
c l a i m a n t . Townsend was c l a i m a n t ' s f i a n c e ' . W h i l e t e s t i f y i n g , t h e 
t h r e e w i t n e s s e s made no a t t e m p t t o c o n c e a l t h e i r r e l a t i o n s h i p t o 
c l a i m a n t . I n sum, we f i n d no p e r s u a s i v e e v i d e n c e o f b i a s on t h e 
p a r t o f Wise, M i l l e r , o r Townsend. 

Second, we a g r e e w i t h t h e R e f e r e e i n s o f a r as he f o u n d 
t h a t c l a i m a n t ' s n o t a t i o n s o f an i n j u r y o f "3 9 8 7 [ , ] " a r e 
e x p l a i n a b l e by h i s 2 0 - y e a r m i l i t a r y b a c k g r o u n d o f r e c o r d i n g d a t e s 
by t h e day, month, and y e a r . T h e r e f o r e , he was n o t a s s e r t i n g t h a t , 
he had i n j u r e d h i s neck and l e f t arm on March 3, 1987; b u t , 
r a t h e r , on September 3, 1987. 

T h i r d , we do n o t f i n d t h a t t h e i n s u r e r ' s t a p e d s t a t e m e n t 
u n d e r m i n e s c l a i m a n t ' s c r e d i b i l i t y . Ex. 6A-6. D u r i n g t h a t 
s t a t e m e n t , t h e f o l l o w i n g exchange t o o k p l a c e : 

.". Q. Okay. You [ c l a i m a n t ] have f i l e d a 
c l a i m f o r an o n - t h e - j o b back and arm 
i n j u r y . What day was t h a t ? 
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"A. On t h i s j o b ? 

•Q. Yes. 

"A. Okay, u h , I ' d have t o , l e t me l o o k a t 
t h e c a l e n d a r h e r e 'cause I , I f i l e d 
a c t u a l l y two c l a i m s . The f i r s t c l a i m I 
f i l e d was on t h e 3 r d o f S eptember, uh, when 
I had a 1.6-penny n a i l d r i v e n i n t o my l e f t 
l e g w i t h a n a i l gun. I was o f f 4, 5, 6, 7, 
8, 9, 10, 1 1 , went back t o work on t h e 14, 
w o r k e d 14, 15, 16, 17, 1 8 t h and I f i l e d f o r 

. t h e , u h , t h e back and neck i n j u r y on t h e 
2 1 s t o f S e p t e m b e r , so I went t o t h e d o c t o r 
f o r i t . The a c c i d e n t a c t u a l l y happened on 
t h e 18." 

A t t h e h e a r i n g , c l a i m a n t was c o n f r o n t e d w i t h t h e above p r i o r 
s t a t e m e n t and o f f e r e d . a p e r s u a s i v e e x p l a n a t i o n : 

"Q. Do you remember t e l l i n g [ t h e i n s u r e r ' s 
r e p r e s e n t a t i v e ] t h a t i t — t h a t y o u r i n j u r y 
r e g a r d i n g t h e neck o c c u r r e d on 9/18? 

"A. No, s i r I d o n ' t . U n l e s s i t was i t --
u n l e s s i t was whenever I t o o k a r e c o r d e d 
s t a t e m e n t o r w h a t e v e r . " 

"Q. W e l l , t h e d i f f e r e n c e b e t w e e n 9/3 and 
9/18 i s 15 d a y s . 
"A. 9/18 s i r , i s whe — i s when I l e f t 
w o r k . I was a l r e a d y on workmen's comp w i t h 
t h e n a i l -- 9/18, s i r , i s when I ' d l e f t 
w o r k . I ' d w o r k e d t h a t day and t h a t was t h e 
d a t e t h a t — t h e l a s t day t h a t I w o r k e d , so 
I assumed, s i r , t h a t t h a t ' d been — t h a t 
was t h e q u e s t i o n . 'When d i d i n j u r y 
o c c u r ? ' And I assumed i f I l e f t work on 
9/18, t h a t ' s when I w o u l d have c l a i m e d i t . " 

F o u r t h , d u r i n g t h e c o u r s e o f an i n j u r e d w o r k e r ' s c l a i m , 
he i s o f t e n r e p e a t e d l y r e q u i r e d t o d e s c r i b e t h e i n d u s t r i a l 
i n j u r y . T h i s c a se i s no e x c e p t i o n . C l a i m a n t p r o v i d e d a 
d e s c r i p t i o n o f h i s i n j u r y on t h e c l a i m f o r m , Ex. 1 , on two f o r m s 
a t Dr. Moore's o f f i c e , Exs. 2 & 3, i n h i s t a p e d s t a t e m e n t t o t h e 
i n s u r e r , Ex. 6A-7, i n a h i s t o r y t o Dr. Buza, Ex. 9-1, and a t t h e 
h e a r i n g . T r . 14. A f t e r r e a d i n g a l l o f t h o s e d e s c r i p t i o n s we 
c o n c l u d e t h a t t h e y a r e s u b s t a n t i a l l y c o n s i s t e n t . We d i s a g r e e w i t h 
t h e R e f e r e e ' s f i n d i n g t h a t a f t e r . September 2 1 , 1987, c l a i m a n t 
" s u b s t a n t i a l [ l y ] c h a n g e [ d ] " h i s d e s c r i p t i o n o f t h e i n j u r y . 

I n o u r v i e w , s u b s t a n t i a l change must be d i s t i n g u i s h e d 
f r o m s u b s e q u e n t l y r e n d e r i n g a more c o m p l e t e d e s c r i p t i o n . T h a t i s , 
a t Dr. Moore's . o f f i c e ' / c l a i m a n t r e p o r t e d t h a t t h e w a l l " f e l l 
a g a i n s t my back & n e c k . " Ex. 2A & 4. A few days l a t e r , he 
r e p o r t e d t h a t he was "pushed i n t o s u p p o r t beam by end w a l l . " 
Ex. 1 . H i s f i r s t o p p o r t u n i t y t o p r o v i d e a v e r b a l d e s c r i p t i o n was 
d u r i n g h i s t a p e d s t a t e m e n t t o t h e i n s u r e r . Ex. 6A-7. T h a t v e r b a l 
d e s c r i p t i o n i s n o t o n l y c o n s i s t e n t w i t h h i s t e s t i m o n y a t t h e 
h e a r i n g , as c o r r o b o r a t e d by Wise, M i l l e r , and Townsend, b u t i t 

-1820-



a l s o shows t h a t t h e w a l l , i n f a c t , " f e l l " a g a i n s t him o r "pushed" 
him i n t o a s u p p o r t beam. . T h e r e f o r e , h i s d e s c r i p t i o n s b e f o r e and 
a f t e r September 2 1 , 1987, a r e c o n s i s t e n t . 

L a s t , we t u r n t o t h e m e d i c a l e v i d e n c e . Dr. Moore's 
o p i n i o n i s u n r e b u t t e d . Moore r e p o r t e d , i n t e r a l i a : 

" I t i s my. p r o f e s s i o n a l o p i n i o n t h a t t h e 
p r o b l e m s t h a t [ c l a i m a n t ] p r e s e n t l y has a r e 
due d i r e c t l y t o t h e i n j u r y d a t e d September 
3, 1987, a t [ t h e i n s u r e d ] . Dr. Buza i n h i s 
r e p o r t s a l s o s t a t e d t h a t t h e i n j u r i e s were 
due t o t h e work a t t h e [ i n s u r e d ] . " 

«* * * T n e a c c i d e n t happened. The 
e x t r e m e l y heavy l i f t i n g t h a t i s n e c e s s a r y 
i n t h e work t h a t [ c l a i m a n t ] was d o i n g i s 
t h e most i m p o r t a n t f a c t o r and t h e c a u s a t i v e 
r e a s o n f o r h i s p r o b l e m s . " (Emphasis a d d e d ) . 

I n o u r v i e w , Dr. Moore has r e n d e r e d an o p i n i o n w i t h i n a 
r e a s o n a b l e d e g r e e o f m e d i c a l p r o b a b i l i t y t h a t c l a i m a n t ' s i n j u r y o f 
September 3, 1987, " d i r e c t l y " c o n t r i b u t e d t o h i s nec k , upper b a c k , 
and l e f t arm c o n d i t i o n s . The f a c t t h a t he l a t e r m e n t i o n s "heavy 
l i f t i n g " must be r e a d w i t h i n t h e c o n t e x t o f h i s e n t i r e o p i n i o n . 
M o r e o v e r , t h e i n j u r y o f September 3, 1987, c o u l d c o r r e c t l y be 
v i e w e d as o c c u r r i n g d u r i n g "heavy l i f t i n g . " T h a t i s , c l a i m a n t and 
Wise were p u s h i n g and p u l l i n g an end w a l l w e i g h i n g a p p r o x i m a t e l y 
450 p o u n d s . Ex. 6A-7. 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has p r o v e n t h a t 
he s u s t a i n e d an i n j u r y t o h i s n e c k , upper b a c k , and l e f t arm on 
September 3, 1987, w h i c h a r o s e o u t o f and i n t h e c o u r s e o f 
employment r e q u i r i n g m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 7, 1988, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s s e t a s i d e and i t s h a l l p r o c e s s c l a i m a n t ' s 
c l a i m a c c o r d i n g t o l a w . For s e r v i c e s a t h e a r i n g and on r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $2,000, t o be 
p a i d by t h e i n s u r e r . The Board a p p r o v e s a c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e i n s u r e r t o i t s a t t o r n e y , n o t t o exceed $1,114. 

WANDA J. JARRETT, Claimant WCB 86-09660 
Ginsburg, Gomez & Neal, Claimant's Attorneys October 25, 1989 
Beers, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

EBI Companies r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e S m i t h ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m r e l a t i n g t o h e r r i g h t w r i s t ; and 
(2 ) d i r e c t e d i t t o pay an a s s o c i a t e d a t t o r n e y f e e . I n h e r 
r e s p o n d e n t ' s b r i e f , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
f a i l i n g t o a s s e s s a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e a g a i n s t 
EBI f o r u n r e a s o n a b l e d e n i a l o f her a g g r a v a t i o n c l a i m . We a f f i r m . 

ISSUES 

1 . A g g r a v a t i o n o f c l a i m a n t ' s r i g h t w r i s t c o n d i t i o n . 
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2. A t t o r n e y f e e i n c o n n e c t i o n w i t h t h e a g g r a v a t i o n 
d e n i a l . 

3. P e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e d e n i a l o f 
t h e a g g r a v a t i o n c l a i m . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d f o r t h e e m p l o y e r , a r i f l e s cope 
m a n u f a c t u r e r , as an a s s e m b l e r . I n J u l y 1984, she began t o 
e x p e r i e n c e p a i n and s w e l l i n g i n her r i g h t w r i s t and thumb, b u t was 
a b l e t o c o n t i n u e w o r k i n g . She f i r s t s o u g h t m e d i c a l t r e a t m e n t f o r 
t h e c o n d i t i o n i n O c t o b e r 1984 f r o m Dr. K o r c h i n s k i , an i n t e r n i s t . 
EBI Companies ( E B I ) was t h e e m p l o y e r ' s i n s u r e r d u r i n g 1984 and 
e a r l y 1985. 

I n November 1984, c l a i m a n t u n d e r w e n t n o n c o m p e n s a b l e 
a b d o m i n a l s u r g e r y and was , o f f work f o r s e v e r a l m o nths. Her w r i s t 
c o n t i n u e d t o b o t h e r her d u r i n g t h i s p e r i o d . She r e t u r n e d t o work 
i n l a t e J a n u a r y 1985 and her w r i s t p a i n i n c r e a s e d . I n a d d i t i o n , 
she began t o e x p e r i e n c e numbness and t i n g l i n g i n t h e f i n g e r s o f 
her r i g h t hand. I n March 1985, she f i l e d a c l a i m f o r a 
" w r i s t / t h u m b s p r a i n / s t r a i n . " EBI a c c e p t e d t h e c l a i m as a 
n o n d i s a b l i n g i n j u r y and a p p a r e n t l y i s s u e d a N o t i c e o f C l o s u r e 
s h o r t l y t h e r e a f t e r . N e i t h e r t h e c l a i m f o r m nor any o f t h e m e d i c a l 
r e p o r t s t h r o u g h t h e d a t e o f EBI's a c c e p t a n c e m e n t i o n e d c l a i m a n t ' s 
f i n g e r s or t h e symptoms i n her f i n g e r s . 

C l a i m a n t c o n t i n u e d t o work as an a s s e m b l e r u n t i l May 
1985, when she began w o r k i n g as a messenger f o r t h e e m p l o y e r . 
S a f e c o I n s u r a n c e Company ( S a f e c o ) became t h e e m p l o y e r ' s i n s u r e r on 
A p r i l 1 , 1985. C l a i m a n t ' s w r i s t c o n d i t i o n i m p r o v e d w h i l e she 
w o r k e d as a m e s s e n g e r , b u t n e v e r f u l l y r e s o l v e d . The numbness and 
t i n g l i n g i n h e r f i n g e r s d i s a p p e a r e d , however. 

I n F e b r u a r y 1986, c l a i m a n t r e t u r n e d t o work as an 
a s s e m b l e r . D u r i n g t h e n e x t s e v e r a l weeks, she e x p e r i e n c e d an 
i n c r e a s e i n r i g h t w r i s t p a i n and t h e numbness and t i n g l i n g i n h e r 
f i n g e r s r e t u r n e d . She a l s o e x p e r i e n c e d p a i n i n her r i g h t e l b o w . 
She s o u g h t t r e a t m e n t f r o m Dr. K o r c h i n s k i , who r e f e r r e d h e r t o 
Dr. N e i t l i n g , : an o r t h o p e d i c s u r g e o n . Dr. N e i t l i n g o r d e r e d a 
number o f d i a g n o s t i c t e s t s and h i s u l t i m a t e d i a g n o s e s were 
de Q u e r v a i n ' s t e n o s y n o v i t i s , a d o r s a l g a n g l i o n and e a r l y 
o s t e o a r t h r i t i s , . The cause r o f t h e numbness and t i n g l i n g i n 
c l a i m a n t ' s f i n g e r s was n e v e r i d e n t i f i e d . The r i g h t e l b o w symptoms 
were c a u s e d by p a i n r e f e r r e d f r o m .the c ompensable w r i s t 
c o n d i t i o n . C l a i m a n t l e f t work as a. r e s u l t o f her r i g h t w r i s t 
c o n d i t i o n on March 19, 1986 and r e m a i n e d o f f work f o r more t h a n 14 
d a y s . Dr. N e i t l i n g and Dr. P i a t t , a n e u r o l o g i s t , b o t h o p i n e d t h a t 
c l a i m a n t ' s work a c t i v i t y a f t e r A p r i l 1 , 1985 d i d n o t 
p a t h o l o g i c a l l y w o r s e n h e r r i g h t w r i s t c o n d i t i o n . 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
S a f e c o on March 17,. 198.6. S a f e c o i s s u e d a d e n i a l o f 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , t h e f o l l o w i n g week. C l a i m a n t 
f a i l e d t o r e q u e s t a h e a r i n g on t h i s d e n i a l w i t h i n 60 d a y s . She 
t h e n f i l e d an a g g r a v a t i o n c l a i m a g a i n s t E B I . EBI i s s u e d a 
c o m p e n s a b i l i t y d e n i a l on June 10, 1986 and r e q u e s t e d t h e 
d e s i g n a t i o n o f a p a y i n g a g e n t under f o r m e r ORS 656.307. C l a i m a n t 
t i m e l y r e q u e s t e d a h e a r i n g on t h a t d e n i a l . I n A p r i l 1986, S a f e c o 
and c l a i m a n t e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t r e g a r d i n g 
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t h e S a f e c o c l a i m and c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h a t c l a i m 
was d i s m i s s e d w i t h p r e j u d i c e . Because o f t h i s , i s s u a n c e o f a .307 
o r d e r was d e n i e d . EBI n o n e t h e l e s s a s s e r t e d r e s p o n s i b i l i t y , i n 
a d d i t i o n t o c o m p e n s a b i l i t y , as a d e f e n s e a t t h e h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

1. C l a i m a n t ' s work a c t i v i t y i n e a r l y 1986 ca u s e d a 
w o r s e n i n g o f t h e ' symptoms o f h e r r i g h t w r i s t c o n d i t i o n . I t a l s o 
c a u s e d symptoms i n c l a i m a n t ' s r i g h t e l b o w due t o r e f e r r a l o f p a i n 
f r o m t h e w r i s t . The w o r s e n i n g o f t h e symptoms o f t h e r i g h t w r i s t 
c o n d i t i o n r e s u l t e d i n a r e d u c e d a b i l i t y t o wo r k . C l a i m a n t ' s work 
a c t i v i t y a f t e r A p r i l 1, 1985 d i d n o t worsen h e r u n d e r l y i n g r i g h t 
w r i s t c o n d i t i o n . The symptoms i n t h e f i n g e r s o f c l a i m a n t ' s r i g h t 
hand were u n r e l a t e d t o h e r compen s a b l e r i g h t w r i s t c o n d i t i o n . 

2. C l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n was 
a t r i s k a t t h e h e a r i n g . 

3. EBI's d e n i a l o f c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n was 
n o t u n r e a s o n a b l e . 

CONCLUSIONS OF LAW 

1. A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t e x p e r i e n c e d a 
s y m p t o m a t i c w o r s e n i n g o f de Q u e r v a i n ' s t e n o s y n o v i t i s i n e a r l y 1986 
and s e t a s i d e EBI's a g g r a v a t i o n d e n i a l w i t h r e s p e c t t o t h a t 
c o n d i t i o n . He u p h e l d t h e d e n i a l w i t h r e s p e c t t o t h e numbness and 
t i n g l i n g i n c l a i m a n t ' s f i n g e r s on t h e t h e o r y t h a t t h e u n i d e n t i f i e d 
c o n d i t i o n c a u s i n g t h o s e c o m p l a i n t s was s e v e r a b l e f r o m t h e de 
Q u e r v a i n ' s t e n o s y n o v i t i s and f i r s t a r o s e a f t e r S a f e c o came on t h e 
r i s k . On Boar d r e v i e w , EBI c o n t e n d s t h a t i t s h o u l d be r e l i e v e d o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s de Q u e r v a i n ' s t e n o s y n o v i t i s u n d e r 
t h e l a s t i n j u r i o u s e x p o s u r e r u l e . I n t h e a l t e r n a t i v e , i t c o n t e n d s 
t h a t t h e i n c r e a s e d symptoms e x p e r i e n c e d by c l a i m a n t i n e a r l y 1986 
were n o t a t t r i b u t a b l e t o de Q u e r v a i n ' s t e n o s y n o v i t i s and t h u s t h a t 
c l a i m a n t has f a i l e d t o p r o v e a compe n s a b l e a g g r a v a t i o n . 

I n v i e w o f t h e f a c t t h a t EBI was t h e s o l e i n s u r e r a t t h e 
t i m e o f t h e h e a r i n g , i t s a s s e r t i o n o f t h e l a s t i n j u r i o u s e x p o s u r e 
r u l e as a d e f e n s e r a i s e s t h e q u e s t i o n o f t h e a p p l i c a b i l i t y o f 
R u n f t v. SAIF, 303 Or 493 (1 9 8 7 ) . We need n o t d e c i d e t h i s 
q u e s t i o n , however, because even i f R u n f t i s i n a p p l i c a b l e , EBI i s 
r e s p o n s i b l e u n d e r t h e l a s t i n j u r i o u s e x p o s u r e r u l e . 

EBI's p r i m a r y a r g u m e n t under t h e r u l e i s t h a t c l a i m a n t 
e x p e r i e n c e d new symptoms i n h e r r i g h t arm and hand i n 1986 and 
t h a t t h o s e new symptoms e s t a b l i s h a w o r s e n i n g o f h e r u n d e r l y i n g 
r i g h t w r i s t c o n d i t i o n . The new symptoms c i t e d by EBI a r e p a i n i n 
c l a i m a n t ' s r i g h t e l b o w and numbness and t i n g l i n g i n t h e m i d d l e 
t h r e e d i g i t s o f h e r . r i g h t hand. We r e j e c t EBI's a r g u m e n t f o r 
s e v e r a l r e a s o n s . F i r s t , t h e r e c o r d r e f l e c t s and we have f o u n d as 
f a c t t h a t t h e symptoms i n t h e m i d d l e t h r e e f i n g e r s o f c l a i m a n t ' s 
r i g h t hand began w h i l e EBI was s t i l l on t h e r i s k i n e a r l y 1985. 
EBI's c h a r a c t e r i z a t i o n o f t h e symptoms as new t o t h e p e r i o d o f 
S a f e c o ' s c o v e r a g e , t h e r e f o r e , i s e r r o n e o u s . Second, we a g r e e w i t h 
t h e R e f e r e e on t h e r e c o r d as d e v e l o p e d t h a t t h e u n d i a g n o s e d 
c o n d i t i o n c a u s i n g numbness and t i n g l i n g i n t h e f i n g e r s o f 
c l a i m a n t ' s r i g h t hand i s s e v e r a b l e f r o m and u n r e l a t e d t o h e r 
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de Q u e r v a i n ' s t e n o s y n o v i t i s . A w o r s e n i n g o f t h a t c o n d i t i o n , 
t h e r e f o r e , w o u l d n o t a b s o l v e EBI o f r e s p o - n s i b i l i t y f o r t h e w r i s t -
c o n d i t i o n . T h i r d , even under t h e a s s u m p t i o n t h a t t h e f i n g e r 
symptoms f i r s t a p p e a r e d i n 1986 and t h a t t h e y were r e l a t e d t o 
c l a i m a n t ' s c o m p e n s a b l e r i g h t w r i s t c o n d i t i o n , D r s . N e i t l i n g and 
P i a t t b o t h o p i n e d t h a t t h e y d i d n o t r e p r e s e n t a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

The symptoms i n c l a i m a n t ' s r i g h t e l b o w d i d f i r s t 
o c c u r i n e a r l y 1986. They r e s u l t e d f r o m r e f e r r a l o f p a i n f r o m 
c l a i m a n t ' s c o m p e n s a b l e . w r i s t c o n d i t i o n t o h e r e l b o w and t h u s 
a r e p a r t o f t h e c o m p e n s a b l e c o n d i t i o n . A g a i n , however, b o t h 
D r s . N e i t l i n g and P i a t t o p i n e d t h a t t h e e l b o w symptoms d i d n o t 
r e p r e s e n t a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g w r i s t c o n d i t i o n . 

EBI a l s o a r g u e s t h a t S a f e c o i s r e s p o n s i b l e u n d e r t h e 
l a s t i n j u r i o u s e x p o s u r e r u l e because c l a i m a n t ' s de Q u e r v a i n ' s 
t e n o s y n o v i t i s became a s y m p t o m a t i c d u r i n g l a t e 1985 and t h e n became 
s y m p t o m a t i c i n e a r l y 1986. T h i s argument i s based on e r r o n e o u s 
f a c t u a l and l e g a l p r e m i s e s . C l a i m a n t ' s c o n d i t i o n n e v e r became 
t o t a l l y a s y m p t o m a t i c b e t w e e n e a r l y 1985 and e a r l y 1986 and, i n any 
e v e n t , a w o r s e n i n g o f symptoms w i t h o u t a c o n c o m i t a n t w o r s e n i n g o f 
t h e u n d e r l y i n g c o n d i t i o n i s i n s u f f i c i e n t t o a s s i g n r e s p o n s i b i l i t y 
t o t h e new i n j u r y c a r r i e r . H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 
81 Or App 290, 294 ( 1 9 8 6 ) . On t h i s r e c o r d , we c o n c l u d e t h a t EBI 
i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n u n d e r t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e . 

T u r n i n g t o t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t 
must p r o v e a w o r s e n e d c o n d i t i o n , as a m a t t e r o f f a c t , r e s u l t i n g 
f r o m t h e o r i g i n a l i n j u r y . P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) ; 
ORS 656.273(1). I n a d d i t i o n , she must p r o v e t h a t h e r w o r s e n e d 
c o n d i t i o n , ^ w h i c h may t a k e t h e f o r m o f e i t h e r an o b j e c t i v e change 
i n her u n d e r l y i n g c o n d i t i o n o r a f l a r e - u p i n symptoms, c a u s e d h e r 
•to become more d i s a b l e d , i . e . , l e s s a b l e t o w o r k . S m i t h v. SAIF, 
302 Or 396, 399 ( 1 9 8 6 ) . I f h e r worsened c o n d i t i o n t o o k t h e f o r m 
o f a s y m p t o m a t i c f l a r e - u p , she must f u r t h e r p r o v e t h a t h e r 
f l a r e - u p e x c eeded t h a t w h i c h was c o n t e m p l a t e d a t t h e t i m e o f t h e 
l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . Gwynn v. SAIF,, 304 Or 345, on 
rem 91 Or App 84 ( 1 9 8 8 ) . 

H e r e , EBI a c c e p t e d c l a i m a n t ' s o r i g i n a l 1985 c l a i m f o r a 
r i g h t w r i s t / t h u m b " s p r a i n - s t r a i n [ , ] " as a n o n d i s a b l i n g i n j u r y . 
A f t e r c h a n g i n g j o b d u t i e s and b r i e f l y w o r k i n g as a m essenger, 
c l a i m a n t r e t u r n e d t o h e r a t - i n j u r y a s s e m b l e r j o b i n F e b r u a r y , 
1986. I n a few weeks, h e r r i g h t w r i s t p a i n r e t u r n e d a c c o m p a n i e d 
by p a i n i n h e r e l b o w and hand. As we f o u n d above, her e l b o w p a i n 
— b u t n o t h e r hand p a i n -- was caused by h e r w r i s t c o n d i t i o n . As 
a r e s u l t o f her i n c r e a s e d . p a i n and symptoms, she became 
t e m p o r a r i l y l e s s a b l e t o w o r k . 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t 
s u s t a i n e d a s y m p t o m a t i c f l a r e - u p o f h e r de Q u e r v a i n ' s 
t e n o s y n o v i t i s c o n d i t i o n i n . M a r c h , 1986. U n l i k e t h e s i t u a t i o n i n 
Gwynn, however, we f i n d an absence o f e v i d e n c e a t t h e t i m e o f 
EBI's N o t i c e o f C l o s u r e , i . e . , t h e l a s t a r r a n g e m e n t o f 
c o m p e n s a t i o n , i n d i c a t i n g a l i k e l i h o o d o f f u t u r e s y m p t o m a t i c 
f l a r e - u p s . See Gwynn, 94 Or App a t 88. A c c o r d i n g l y , i n a s m u c h as 
we f i n d t h a t t h e p a r t i e s d i d n o t c o n t e m p l a t e f u t u r e s y m p t o m a t i c 
f l a r e - u p s a t t h e t i m e o f t h e N o t i c e o f C l o s u r e , we need n o t 
a d d r e s s t h e Gwynn i s s u e o f w h e t h e r c l a i m a n t ' s f l a r e - u p e x c e e d e d 
t h a t w h i c h was c o n t e m p l a t e d . T h e . r e l e v a n t i n q u i r y , t h e r e f o r e , i s 
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w h e t h e r c l a i m a n t ' s s y m p t o m a t i c f l a r e - u p r e d u c e d h e r a b i l i t y t o 
w o r k . S m i t h , s u p r a . We c o n c l u d e t h a t i t d i d , i n a s m u c h as she 
became t e m p o r a r i l y u n a b l e t o work on March 19, 1986, as a r e s u l t 
o f her 1985 c o m p e n s a b l e r i g h t w r i s t c o n d i t i o n . 

EBI a r g u e s t h a t c l a i m a n t ' s de Q u e r v a i n ' s t e n o s y n o v i t i s 
was due t o t h e n oncompensable u n d i a g n o s e d c o n d i t i o n c a u s i n g t h e 
numbness and t i n g l i n g i n t h e f i n g e r s o f h e r r i g h t hand. The f a c t 
t h a t t h e n oncompensable c o n d i t i o n a f f e c t i n g c l a i m a n t ' s f i n g e r s may 
a l s o have c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y does n o t d e f e a t t h e 
a g g r a v a t i o n c l a i m . See Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

I n sum, we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a 
f a c t u a l w o r s e n i n g o f b o t h h e r r i g h t w r i s t and e l b o w c o n d i t i o n s 
r e s u l t i n g f r o m t h e c o m p e n s a b l e 1985 i n j u r y . She has n o t p r o v e n , 
h o w ever, a m a t e r i a l c a u s a l c o n n e c t i o n b e t w e e n h e r r i g h t hand 
symptoms and t h e 1985 i n j u r y . 

2. A t t o r n e y Fee i n C o n n e c t i o n w i t h t h e A g g r a v a t i o n D e n i a l 

The R e f e r e e o r d e r e d EBI t o pay an a t t o r n e y f e e t o 
c l a i m a n t ' s a t t o r n e y f o r t h e a t t o r n e y ' s e f f o r t s i n s e t t i n g a s i d e 
E BI's a g g r a v a t i o n d e n i a l . EBI c o n t e n d s t h a t i t i s n o t r e s p o n s i b l e 
f o r t h e a t t o r n e y f e e under t h e r u l e o f Karen J . B a t e s , 
39 Van N a t t a 42 ( 1 9 8 7 ) . We d i s a g r e e . 

EBI's a g g r a v a t i o n d e n i a l e x p r e s s l y d e n i e d t h e 
" c o m p e n s a b i l i t y " o f c l a i m a n t ' s c l a i m . Ex. 3 8 - 1 . A l t h o u g h t h e 
l a n g u a g e o f i t s d e n i a l can be c o n s t r u e d as a l s o i n d i c a t i n g an 
i n t e n t t o deny r e s p o n s i b i l i t y , t h a t does n o t a b r o g a t e t h e p l a i n 
and unambiguous d e n i a l o f " c o m p e n s a b i l i t y . " I f EBI had d e n i e d 
s o l e l y r e s p o n s i b i l i t y t h e n t h e i s s u e o f c o m p e n s a b i l i t y w o u l d be 
moot. T h i s w o u l d be because E B I , by t h e n a t u r e o f a 
r e s p o n s i b i l i t y d e n i a l , w o u l d have i m p l i c i t l y c o n ceded a 
c o m p e n s a b l e a g g r a v a t i o n . However, EBI's a r g u m e n t s t o t h e R e f e r e e 
and t h e Board do n o t i n d i c a t e s uch an i n t e n t . T h e r e f o r e , we 
c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o an a s s e s s e d f e e 
f o r s e r v i c e s a t h e a r i n g p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) , p a y a b l e by E B I . 

C l a i m a n t ' s a t t o r n e y i s a l s o e n t i t l e d t o - a f e e p a y a b l e by 
EBI f o r s e r v i c e s r e n d e r e d on Board r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . No 
f e e may be awarded a t t h i s t i m e , however, because c l a i m a n t ' s 
a t t o r n e y has n o t s u b m i t t e d a s t a t e m e n t o f s e r v i c e s i n a c c o r d a n c e 
w i t h OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

3. P e n a l t y and A t t o r n e y Fee f o r U n r e a s o n a b l e D e n i a l 

A p e n a l t y and a s s o c i a t e d a t t o r n e y may be a s s e s s e d 
a g a i n s t a c a r r i e r w h i c h " u n r e a s o n a b l y r e f u s e s t o pay 
c o m p e n s a t i o n . " ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . C l a i m a n t c o n t e n d s 
t h a t EBI's d e n i a l o f her a g g r a v a t i o n c l a i m was u n r e a s o n a b l e . We 
d i s a g r e e . The e f f e c t o f c l a i m a n t ' s work a c t i v i t y a f t e r S a f e c o 
came on t h e r i s k was n o t c l e a r u n t i l a f t e r t h e p o s t - h e a r i n g 
d e p o s i t i o n s o f D r s . N e i t l i n g and P i a t t . No p e n a l t y o r a s s o c i a t e d 
a t t o r n e y f e e i s w a r r a n t e d under t h e s e c i r c u m s t a n c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 7, 1987, as amended 
by t h e o r d e r d a t e d March 8, 1988, i s a f f i r m e d . 
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MOHAMMAD A. KAROUT, Claimant WCB 89-05362 & 89-03949 
John E. Uffelman, Claimant's Attorney October 25, 1989 
Roberts, et a l . , Defense Attorneys Order of Dismissal 
Scheminske & Lyons, Defense Attorneys 

U n d e r w r i t i n g A d j u s t m e n t Company (UAC) has moved t h e 
Board f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e 
g r o u n d t h a t i t d i d n o t r e c e i v e t i m e l y n o t i c e o f t h e r e q u e s t . The 
m o t i o n i s g r a n t e d . 

FINDINGS 

The R e f e r e e ' s O p i n i o n and Orde r i s s u e d J u l y 12, 1989. 
The R e f e r e e ' s o r d e r c o n t a i n e d two WCB Case numbers. i . e . , 
89-03949 and 89-05362. P u r s u a n t t o t h e o r d e r , UAC's N o t i c e o f 
C l o s u r e was a f f i r m e d , UAC's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
was u p h e l d , Kemper I n s u r a n c e Company's d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r r i g h t neck and t r a p e z i u s symptoms was s e t a s i d e 
i n s o f a r as i t d e n i e d r e s p o n s i b i l i t y f o r t h e s e symptoms u n t i l 
F e b r u a r y 10, 1989, and c l a i m a n t ' s a t t o r n e y was awarded a 
r e a s o n a b l e a s s e s s e d f e e t o be p a i d by Kemper. 

On A u g u s t 4, 1989, c l a i m a n t m a i l e d by c e r t i f i e d m a i l a 
r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . L i s t i n g o n l y t h e 
WCB Case number w h i c h p e r t a i n e d t o c l a i m a n t ' s c l a i m w i t h Kemper, 
t h e r e q u e s t s t a t e d t h a t c l a i m a n t was s e e k i n g " r e v i e w o f t h e o r d e r 
t e r m i n a t i n g and l i m i t i n g Kemper's r e s p o n s i b i l i t y as o f F e b r u a r y 
10, 1989." The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e 
by m a i l upon Kemper, i t s i n s u r e d , and i t s a t t o r n e y . The r e q u e s t 
d i d n o t i n c l u d e an a c k n o w l e d g m e n t o f s e r v i c e o r a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon UAC, i t s i n s u r e d , o r i t s a t t o r n e y . 

On A u g u s t 10, 1989, t h e Bo a r d m a i l e d a 
c o m p u t e r - g e n e r a t e d l e t t e r t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e 
t h e R e f e r e e a c k n o w l e d g i n g t h e r e q u e s t . The a c k n o w l e d g m e n t c a r r i e d 
b o t h WCB Case numbers. C o u n s e l f o r UAC r e c e i v e d t h i s 
a c k n o w l e d g m e n t on A u g u s t 15, 1989. The r e c e i p t o f t h e B o a r d ' s 
a c k n o w l e d g m e n t l e t t e r c o n s t i t u t e s UAC's f i r s t n o t i c e o f c l a i m a n t ' s 
r e q u e s t f o r Boar d r e v i e w . 

On A u g u s t 25, 1989, t h e R e f e r e e i s s u e d an amended 
o r d e r . P u r s u a n t t o t h a t o r d e r , a c l i e n t - p a i d f e e , p a y a b l e f r o m 
UAC t o i t s c o u n s e l , was a p p r o v e d . 

ULTIMATE FINDINGS 

The R e f e r e e ' s d e c i s i o n s i n WCB Case Nos. 89-05362 and 
89-05362 were c o n t a i n e d i n one o r d e r , d a t e d J u l y 12, 1989. 
C l a i m a n t ' s r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board w i t h i n 30 
days o f t h e R e f e r e e ' s J u l y 12, 1989 o r d e r . However, a l l p a r t i e s 
t o t h e p r o c e e d i n g d i d not' r e c e i v e n o t i c e o f t h e r e q u e s t w i t h i n 30 
days f r o m t h e d a t e o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w u n d e r ORS 656.295. 
ORS 656.289(3). R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e 
Boa r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 656.295(2). C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
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r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

I f f i l i n g o f a r e q u e s t f o r Boar d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

H e r e , t h e 3 0 t h day a f t e r t h e R e f e r e e ' s J u l y 12, 1989 
o r d e r was A u g u s t 1 1 , 1989. C l a i m a n t ' s r e q u e s t f o r Board r e v i e w 
was f i l e d A u g u s t 4, 1989, t h e d a t e he m a i l e d t h e r e q u e s t by 
c e r t i f i e d m a i l . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . C o n s e q u e n t l y , 
c l a i m a n t ' s r e q u e s t f o r r e v i e w was t i m e l y m a i l e d t o t h e B o a r d . See 
ORS 6 5 6 . 2 8 9 ( 3 ) . 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t a l l p a r t i e s 
t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e were e i t h e r p r o v i d e d w i t h a 
c o p y , o r r e c e i v e d a c t u a l k n o w l e d g e , o f c l a i m a n t ' s r e q u e s t f o r 
r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . I n s t e a d , p u r s u a n t t o 
UAC's c o u n s e l ' s a f f i d a v i t , UAC's f i r s t n o t i c e o f c l a i m a n t ' s 
r e q u e s t o c c u r r e d on A u g u s t 15, 1989, when UAC's c o u n s e l r e c e i v e d 
t h e B o a r d ' s A u g u s t 10, 1989 a c k n o w l e d g m e n t l e t t e r . A u g u s t 15, 
1989 i s more t h a n 30 days a f t e r t h e R e f e r e e ' s J u l y 12, 1989 o r d e r . 

C l a i m a n t a d m i t s t h a t c o p i e s o f h i s r e q u e s t f o r r e v i e w 
were n o t p r o v i d e d t o UAC, i t s i n s u r e d , and i t s c o u n s e l . Y e t , he 
a s s e r t s t h a t such an o m i s s i o n i s n o t f a t a l t o o u r r e t a i n i n g 
j u r i s d i c t i o n b ecause he seeks t o c h a l l e n g e o n l y t h a t p o r t i o n o f 
t h e R e f e r e e ' s J u l y 12, 1989 o r d e r w h i c h p e r t a i n e d t o Kemper, 
i . e . , WCB Case No. 89-05362. We d i s a g r e e w i t h c l a i m a n t ' s 
a s s e r t i o n . 

A l t h o u g h a R e f e r e e ' s c o n c l u s i o n s and o p i n i o n s i n 
c o n s o l i d a t e d c a s e s may be s e p a r a t e l y s t a t e d , i f t h e R e f e r e e ' s 
d e c i s i o n s a r e c o n t a i n e d i n one f i n a l o r d e r , we r e t a i n j u r i s d i c t i o n 
t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . W i l l i a m E. Wood, 
40 Van N a t t a 999 ( 1 9 8 8 ) . F u r t h e r m o r e , because UAC was a p a r t y t o 
t h e R e f e r e e ' s o r d e r , i t r e m a i n s a p a r t y t o t h e p r o c e e d i n g on B o a r d 
r e v i e w . See W i l l i a m E. Wood, s u p r a ; James G. Adams, 
38 Van N a t t a 1318 (1986). 

F i n a l l y , s i n c e t h e R e f e r e e ' s amended o r d e r i s s u e d more 
t h a n 30 days a f t e r t h e J u l y 12, 1989 o r d e r , t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o m o d i f y , a b a t e , s t a y o r r e p u b l i s h h i s i n i t i a l o r d e r 
i n s o f a r as i t p e r t a i n e d t o t h e m e r i t s o f t h e c l a i m . See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 
534-35, n. 3 ( 1 9 8 8 ) ; Farmers I n s . Group v. SAIF, 301 Or 612, 619 
( 1 9 8 6 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444, 447 
( 1 9 8 6 ) ; Leon C. B u z a r d , 40 Van N a t t a 595 (19 8 8 ) . C o n s e q u e n t l y , 
t h e R e f e r e e was w i t h o u t a u t h o r i t y t o e x t e n d t h e p a r t i e s ' 30-day 
r i g h t s o f a p p e a l f r o m t h e J u l y 12, 1989 o r d e r . 

I n c o n c l u s i o n , because UAC was a p a r t y t o t h e p r o c e e d i n g 
b e f o r e t h e R e f e r e e and s i n c e n e i t h e r i t n o r i t s r e p r e s e n t a t i v e s 
r e c e i v e d n o t i c e o f c l a i m a n t ' s r e q u e s t f o r Boar d r e v i e w w i t h i n 30 
days o f t h e R e f e r e e ' s J u l y 12, 1989 o r d e r , we l a c k j u r i s d i c t i o n t o 
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r e v i e w t h e R e f e r e e ' s o r d e r . See ORS 656.289(3); 656.295(2); 
A r g o n a u t I n s u r a n c e Co. v. K i n g , s u p r a . A c c o r d i n g l y , t h e r e q u e s t 
f o r B o a r d r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

MARC D. MARDIS, Claimant WCB 87-04438 
Francesconi & Cash, Claimant's Attorneys October 25, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Leahy's 
o r d e r t h a t : (1) f o u n d t h a t i t had i m p r o p e r l y t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y p a y m e n t s , w h i l e he was i n c a r c e r a t e d ; and (2) 
awarded a $1500 i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g a t t h e 
h e a r i n g . On r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n and a t t o r n e y f e e s . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a c o m p e n s a b l e i n j u r y t o h i s r i g h t 
w r i s t i n J a n u a r y 1983. C l a i m a n t has un d e r g o n e two bone g r a f t s on 
h i s r i g h t w r i s t , t h e f i r s t i n A p r i l 1986,and t h e second i n J a n u a r y 
1987. C l a i m a n t has n o t been d e c l a r e d m e d i c a l l y s t a t i o n a r y , n o r 
has he been r e l e a s e d f o r w o r k . The c l a i m r e m a i n s i n an open 
s t a t u s . 

On J a n u a r y 26, 1987, c l a i m a n t was i n c a r c e r a t e d . 

SAIF l e a r n e d o f c l a i m a n t ' s i n c a r c e r a t i o n on March 2, 
1987. The f o l l o w i n g d a y , SAIF a d v i s e d him t h a t h i s b e n e f i t s w o u l d 
be s u s p e n d e d . SAIF's l e t t e r f u r t h e r a d v i s e d c l a i m a n t t o c o n t a c t 
SAIF i f he was n o t i n c a r c e r a t e d . C l a i m a n t was a l s o a d v i s e d t h a t 
he had a r i g h t t o an e x p e d i t e d h e a r i n g t o c o n t e s t t h e t e r m i n a t i o n 
o f b e n e f i t s . 

SAIF's c l a i m e x a m i n e r spoke w i t h c l a i m a n t on March 6, 
1987, a t w h i c h t i m e c l a i m a n t a c k n o w l e d g e d h i s i n c a r c e r a t i o n . On 
March 12, 1987, SAIF t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
p a y m e n t s . 

CONCLUSIONS. OF LAW 

The r e i s no d i s p u t e as t o t h e f a c t s . C l a i m a n t i s n o t 
m e d i c a l l y s t a t i o n a r y , he has n o t been r e l e a s e d t o w o r k , and h i s 
c l a i m has n o t been c l o s e d . D e s p i t e t h i s , SAIF u n i l a t e r a l l y 
t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e b a s i s 
o f c l a i m a n t ' s i n c a r c e r a t i o n . 

I n L l o y d 0. F i s h e r , . 39 Van N a t t a 5 ( 1 9 8 7 ) , t h e Board 
h e l d t h a t an u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s , s o l e l y on. t h e b a s i s t h a t c l a i m a n t i s i n c a r c e r a t e d , i s 
i n v a l i d . T h i s r a t i o n a l e has been s u s t a i n e d by t h e C o u r t o f 
A p p e a l s . N o r t h r u p K i n g & Co. v. F i s h e r , 91 Or App 602 (19 8 8 ) . 
A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t SAIF's 
t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s was i m p r o p e r . 

We m o d i f y t h e R e f e r e e ' s o r d e r w i t h r e g a r d t o c l a i m a n t ' s 
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a t t o r n e y f e e . C l a i m a n t i s n o t e n t i t l e d t o an ORS 656.386(1) 
a t t o r n e y f e e because t h e R e f e r e e awarded a d d i t i o n a l c o m p e n s a t i o n 
f o r t e m p o r a r y d i s a b i l i t y . 

Former OAR 438-47-030 p r o v i d e d : 

" I f , a f t e r a h e a r i n g r e q u e s t e d by t h e 
c l a i m a n t , t h e r e f e r e e awards a d d i t i o n a l 
c o m p e n s a t i o n f o r t e m p o r a r y d i s a b i l i t y , t h e 
r e f e r e e s h a l l a p p r o v e a f e e o f 25 p e r c e n t 
o f t h e i n c r e a s e d c o m p e n s a t i o n , b u t n o t more 
t h a n $750, t o be p a i d o u t o f t h e i n c r e a s e d 
c o m p e n s a t i o n . " 

T h e r e f o r e , c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o an 
a s s e s s e d c a r r i e r - p a i d f e e f o r h i s s e r v i c e s a t h e a r i n g , b u t r a t h e r , 
an a p p r o v e d f e e , e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n , n o t t o exceed $750. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1987 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s award o f an 
i n s u r e r - p a i d a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h e R e f e r e e ' s 
o r d e r , p a y a b l e o u t o f t h a t c o m p e n s a t i o n , n o t t o exceed $750. I n 
t h e e v e n t t h a t t h e c o m p e n s a t i o n awarded by t h e R e f e r e e has a l r e a d y 
been p a i d t o c l a i m a n t , t h e SAIF C o r p o r a t i o n s h a l l pay t h e 
a f o r e m e n t i o n e d f e e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . S i n c e such an 
a c t i o n , i n e f f e c t , c r e a t e s an o v e r p a y m e n t o f c l a i m a n t ' s 
c o m p e n s a t i o n , SAIF i s a u t h o r i z e d t o r e c o v e r t h e o v e r p a y m e n t 
a g a i n s t c l a i m a n t ' s f u t u r e awards o f p e r m a n e n t d i s a b i l i t y . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e u n i l a t e r a l t e r m i n a t i o n i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded $600, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

JACK NEALY, Claimant WCB 86-02885 
Olson, et a l . , Claimant's Attorneys October 25, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by Boar d Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y ; 
and (2) a f f i r m e d a D e t e r m i n a t i o n O r d e r award o f 100 p e r c e n t (192 
d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r b i l a t e r a l h e a r i n g 
l o s s . The i s s u e on r e v i e w i s p e r m a n e n t t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 58 y e a r s o l d a t h e a r i n g , s u s t a i n e d c o m p e n s a b l e 
and v i r t u a l l y t o t a l b i l a t e r a l h e a r i n g l o s s w h i l e employed as a 
m i l l w o r k e r by t h e s e l f - i n s u r e d e m p l o y e r . He a l s o s u f f e r s f r o m 
t i n n i t u s and i n t e r m i t t e n t v e r t i g o r e l a t e d t o h i s h e a r i n g l o s s . 
The p r o f o u n d d e a f n e s s has been p r e s e n t s i n c e a t l e a s t e a r l y 1981. 

C l a i m a n t c o n t i n u e d t o work f u l l t i m e f o r t h e e m p l o y e r 
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u n t i l t h e m i l l was s h u t down i n May 1984. Between t h a t t i m e and 
J a n u a r y 1985, he l o o k e d f o r work at. a number o f d i f f e r e n t m i l l s 
and a t a c e m e t e r y where he knew t h e owner; however t h e m i l l s were 
n o t h i r i n g and he was u n s u c c e s s f u l l o c a t i n g a p o s i t i o n . He 
r e c e i v e d unemployment c o m p e n s a t i o n d u r i n g t h i s t i m e . 

I n J a n u a r y 1985, c l a i m a n t a p p l i e d f o r s o c i a l s e c u r i t y 
d i s a b i l i t y b e n e f i t s , w h i c h he began t o r e c e i v e i n F e b r u a r y 1985. 
He has n o t l o o k e d f o r work s i n c e t h a t t i m e . 

A J a n u a r y 29, 1986 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
100 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r b i l a t e r a l h e a r i n g 
l o s s . 

C l a i m a n t has a n i n t h g r a d e e d u c a t i o n . V i r t u a l l y a l l o f 
h i s work e x p e r i e n c e s i n c e 1949 has been i n m i l l s . He has 
t r a n s f e r a b l e s k i l l s as a r e s u l t o f t h i s e m p l o y m e n t . He has n e v e r 
had a c o u r s e i n s i g n l a n g u a g e . At h e a r i n g he r e s p o n d e d t o w r i t t e n 
q u e s t i o n s . He.has a d r i v e r ' s l i c e n s e and d r i v e s when he f e e l s up 
t o i t and when i n company w i t h o t h e r p e o p l e . He a l s o d r i v e s a 
s n o w m o b i l e and h u n t s . A t t i m e s , he goes t o t h e s t o r e by h i m s e l f 
and p u r c h a s e s t h i n g s . 

C l a i m a n t i s a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Board a d o p t s t h e R e f e r e e ' s O p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t does n o t c o n t e n d , n o r does t h e e v i d e n c e 
e s t a b l i s h , t h a t he i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d as a r e s u l t 
o f h i s h e a r i n g l o s s a l o n e . R a t h e r , he c o n t e n d s t h a t he i s 
e n t i t l e d t o an award o f p e r m a n e n t t o t a l d i s a b i l i t y u nder t h e "odd 
l o t " d o c t r i n e . See W i l s o n v. W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . 
We c o n s i d e r t h e f a c t o r s o f age, e d u c a t i o n , a d a p t a b i l i t y t o o t h e r 
l a b o r , m e n t a l c o n d i t i o n , and e m o t i o n a l s t a t u s . I f a c o m b i n a t i o n 
o f t h e s e f a c t o r s make i t i m p r o b a b l e t h a t c l a i m a n t c o u l d e v e r e n t e r 
t h e work f o r c e , we may f i n d h im p e r m a n e n t l y t o t a l l y d i s a b l e d . 
C l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t he i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and t h a t he has. made r e a s o n a b l e e f f o r t s 
t o o b t a i n s uch employment. 6 5 6 . 2 0 6 ( 3 ) . 

C l a i m a n t r e l i e s on t h e o p i n i o n o f Dr. P f e n d l e r , 
o t o l a r y n g o l o g i s t , t h a t c l a i m a n t i s u n e m p l o y a b l e because o f h i s 
h e a r i n g l o s s and age. However, we g i v e l e s s w e i g h t t o a m e d i c a l 
o p i n i o n r e g a r d i n g v o c a t i o n a l i s s u e s , because such i s s u e s a r e 
o u t s i d e t h i s p h y s i c i a n ' s s p e c i a l t y . We f i n d t h e o p i n i o n s o f t h e 
v o c a t i o n a l c o u n s e l o r s t h a t c l a i m a n t i s e m p l o y a b l e t o be more 
p e r s u a s i v e t h a n Dr. P f e n d l e r ' s o p i n i o n t h a t o t h e r e m p l o y e r s w i l l 
n o t h i r e c l a i m a n t because o f h i s h e a r i n g l o s s . 

C l a i m a n t was e s s e n t i a l l y c o m p l e t e l y d e a f i n 1 9 8 1 , b u t 
c o n t i n u e d a t h i s r e g u l a r employment u n t i l 1984. A t t h a t t i m e , he 
was l a i d o f f f o r r e a s o n s u n r e l a t e d t o h i s c ompensable c o n d i t i o n . 
H e r e , two v o c a t i o n a l c o u n s e l o r s t e s t i f i e d t h a t w h i l e t h e e c o n o m i c 
c o n d i t i o n s i n c l a i m a n t ' s a r e a a r e d e p r e s s e d , t h e r e a r e j o b s he 
c o u l d p e r f o r m i n t h a t l a b o r m a r k e t , as w e l l as i n a n o r m a l l a b o r 
m a r k e t . F u r t h e r m o r e , t h e v o c a t i o n a l c o u n s e l o r s s u p p o r t t h e 
c o n c l u s i o n t h a t , w h i l e t h e r e a r e s a f e t y and c o m m u n i c a t i o n c o n c e r n s 
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f o r some j o b s c l a i m a n t has p e r f o r m e d i n t h e p a s t , he does have 
t r a n s f e r a b l e s k i l l s . I nasmuch as we c o n s i d e r t h e s e o p i n i o n s 
p e r s u a s i v e , we c o n c l u d e t h a t c l a i m a n t i s n o t p e r m a n e n t l y 
i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e e m p l o y m e n t . A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an award o f p e r m a n e n t t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1987 i s a f f i r m e d . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $357. 

LORRAINE M. PERSON, Claimant WCB 87-04083 
Tharp & Van Atta, Claimant's Attorneys October 25, 1989 
Y t u r r i , Rose, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members G e r n e r and M y e r s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
L e a h y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a h e p a t i t i s c o n d i t i o n . 

The Board r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t ' s work e x p o s u r e , when compared t o 
s i m i l a r non-work e x p o s u r e , was t h e m a j o r c o n t r i b u t i n g cause o f 
e i t h e r t h e o n s e t o r w o r s e n i n g o f h e r h e p a t i t i s c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 59 a t t h e h e a r i n g , w o r k e d as a s c r u b n u r s e a t 
t h e i n s u r e d , a h o s p i t a l , f o r a p p r o x i m a t e l y 20 y e a r s b e f o r e 
r e t i r i n g i n May, 1986. I n 1974, she had an h y s t e r e c t o m y . S h o r t l y 
t h e r e a f t e r , she d e v e l o p e d f l u - l i k e symptoms and t e s t e d p o s i t i v e 
f o r h e p a t i t i s . She a p p a r e n t l y c o n t r a c t e d t h e h e p a t i t i s f r o m a 
b l o o d t r a n s f u s i o n d u r i n g t h e c o u r s e o f h e r h y s t e r e c t o m y . A f t e r 
s i x weeks o f f w o r k , her symptoms r e s o l v e d . 

I n A p r i l , 1986, c l a i m a n t e x p e r i e n c e d a r e c u r r e n c e o f 
f l u - l i k e symptoms. She m i s s e d a few days o f w o r k . Her symptoms 
wo r s e n e d t h e f o l l o w i n g m o n t h , a few h o u r s a f t e r e a t i n g d i n n e r a t a 
r e s t a u r a n t . She c o n s u l t e d h e r f a m i l y p h y s i c i a n , Dr. S c o t t . S c o t t 
s u s p e c t e d a v i r a l c o n d i t i o n and r e f e r r e d h e r t o Dr. S t a r k , an 
i n t e r n i s t . A l t h o u g h S t a r k i n i t i a l l y d i a g n o s e d h e p a t i t i s "B," 
Ex. 6-1, he l a t e r a g r e e d t h a t l i v e r b i o p s y s t u d i e s i n d i c a t e d 
"non-A, non-B" h e p a t i t i s . Ex. 6-5. A c c o r d i n g t o S t a r k , c l a i m a n t 
p r o b a b l y c o n t r a c t e d h e r p r e s e n t h e p a t i t i s c o n d i t i o n w h i l e 
p e r f o r m i n g h e r n u r s i n g d u t i e s . 

I n S e p t e m b e r , 1986, Dr. S c o t t r e f e r r e d c l a i m a n t t o 
Dr. R o s o f f , a s p e c i a l i s t i n l i v e r and b i l i a r y t r a c t d i s o r d e r s . 
R o s o f f s c h e d u l e d c l a i m a n t f o r a l i v e r b i o p s y . A f t e r r e v i e w i n g t h e 
b i o p s y r e s u l t s , R o s o f f d i a g n o s e d c h r o n i c "non-A, non-B" 
h e p a t i t i s . I n R o s o f f s v i e w , c l a i m a n t ' s p r e s e n t h e p a t i t i s 
c o n d i t i o n i s a r e c u r r e n c e o f h e r 1974 p o s t - t r a n s f u s i o n h e p a t i t i s . 

C l a i m a n t was n e x t examined by Dr. Kamin, M.D., i n May, 
1987. A f t e r p e r f o r m i n g a d d i t i o n a l l i v e r b i o p s y s t u d i e s , Kamin 
c o n c u r r e d w i t h Dr. R o s o f f s f i n d i n g s . 
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As a s c r u b n u r s e , c l a i m a n t a s s i s t e d i n s u r g i c a l 
p r o c e d u r e s . To p r o t e c t h e r s e l f f r o m i n f e c t i o n , she wore a gown 
and s u r g i c a l g l o v e s . A t t i m e s , however, she w o u l d g e t b l o o d 
i n s i d e h e r g l o v e s o r on ex p o s e d a r e a s o f h e r s k i n , s uch as h e r 
f a c e . I n a d d i t i o n , she w o u l d o c c a s i o n a l l y p e r f o r m h er d u t i e s w i t h 
m i n o r c u t s on h e r hands. I t was a common o c c u r r e n c e t o g e t h o l e s 
i n h e r g l o v e s d u r i n g t h e c o u r s e o f her w o r k . When she d i s c o v e r e d 
any s uch h o l e s , she c o m p l i e d w i t h t h e i n s u r e d ' s p r o c e d u r e t o 
i m m e d i a t e l y o b t a i n a new s e t o f g l o v e s . 

I t was t h e i n s u r e d ' s e s t a b l i s h e d p r o c e d u r e f o r e m p l o y e s 
t o i m m e d i a t e l y r e p o r t any n e e d l e s t i c k o r s h a r p i n s t r u m e n t 
a c c i d e n t s . C l a i m a n t was aware o f t h a t p r o c e d u r e and n e v e r f a i l e d 
t o c o m p l y w i t h i t . The i n s u r e d ' s m e d i c a l r e c o r d s r e v e a l no r e p o r t 
o f a n e e d l e s t i c k o r s h a r p i n s t r u m e n t a c c i d e n t t o c l a i m a n t f r o m 
May, 1985 t h r o u g h May, 1986. Nor do t h e y r e v e a l a case o f 
h e p a t i t i s among p a t i e n t s w i t h whom c l a i m a n t w o r k e d . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t d i d n o t a c c i d e n t a l l y s t i c k h e r s e l f w i t h a 
n e e d l e o r any o t h e r s h a r p o b j e c t c o n t a m i n a t e d by a p a t i e n t ' s 
h e p a t i t i s - i n f e c t e d b l o o d . No p a t i e n t t h a t was a s s i g n e d t o 
c l a i m a n t ' s c a r e was i n f e c t e d w i t h h e p a t i t i s . 

T h e r e i s no known, d o c u m e n t e d , o r i d e n t i f i a b l e h e p a t i t i s 
e x p o s u r e t o c l a i m a n t d u r i n g t h e c o u r s e o f h e r employment w i t h t h e 
i n s u r e d . 

I t i s u n d i s p u t e d t h a t c l a i m a n t was exposed t o and 
c o n t r a c t e d h e p a t i t i s i n 1974, u n r e l a t e d t o h e r work a c t i v i t i e s . 

CONCLUSIONS OF LAW 

D e s p i t e f i n d i n g t h a t " t h e r e was no r e c o r d o f any [ w o r k ] 
i n c i d e n t / e x p o s u r e t o c a u s e h e p a t i t i s [ , J " t h e R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t had p r o v e n c o m p e n s a b i l i t y . We d i s a g r e e . 

ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) p r o v i d e s , i n t e r a l i a , t h a t an 
o c c u p a t i o n a l d i s e a s e m u s t : ( 1 ) a r i s e o u t o f and i n t h e c o u r s e o f 
employment; and ( 2 ) be one t o Which t h e w o r k e r i s n o t o r d i n a r i l y 
s u b j e c t e d o r ex p o s e d o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l 
e mployment. See a l s o D e t h l e f s v. H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . 

Here t h e r e i s ' no e v i d e n c e o f a c t u a l work e x p o s u r e t o t h e 
d i s e a s e a t i s s u e ; i . e . • h e p a t i t i s . I n e s s e n c e , c l a i m a n t 1 s c a s e , as 
w e l l as Dr. S t a r k ' s o p i n i o n , r e s t upon mere s p e c u l a t i o n t h a t she 
c o n t r a c t e d h e r p r e s e n t h e p a t i t i s w h i l e p e r f o r m i n g her n u r s i n g 
d u t i e s . We, however, a r e n o t p e r s u a d e d by such s p e c u l a t i o n 
e s p e c i a l l y when, as h e r e , t h e r e i s u n d i s p u t e d e v i d e n c e t h a t 
c l a i m a n t was p r e v i o u s l y e x p o s e d t o and c o n t r a c t e d h e p a t i t i s 
o f f - t h e - j o b . 

We l o o k t o t h e r e c e n t case o f Moore v. D o u g l a s C o u n t y , 
92 Or App 255 ( 1 9 8 8 ) , f o r i n s t r u c t i o n . On d_e novo r e v i e w , t h e 
Moore c o u r t r e v e r s e d ' t h e Board' and f o u n d t h a t t h e w o r k e r had 
p r o v e n b o t h l e g a l and m e d i c a l c a u s a t i o n o f h e r o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h e p a t i t i s . I n so d o i n g , t h e c o u r t s t a t e d , i n t e r 
a l i a : 
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"The e v i d e n c e i s u n c o n t r o v e r t e d t h a t [ t h e 
w o r k e r ] r e g u l a r l y came i n c o n t a c t w i t h 
b o d i l y f l u i d s o f i n m a t e s w h i c h a r e 
p o t e n t i a l s o u r c e s o f t h e h e p a t i t i s v i r u s , 
t h a t i n m a t e s and s t a f f i n her work p l a c e 
had t h e d i s e a s e , t h a t c l a i m a n t ' s n e e d l e 
p r i c k i n c i d e n t was a p o t e n t i a l means o f 
c o n t r a c t i n g t h e v i r u s and t h a t h e r symptoms 
a p p e a r e d w i t h i n t h e i n c u b a t i o n p e r i o d f o r 
t h e d i s e a s e a f t e r t h e i n c i d e n t . T h e r e was 
no e v i d e n c e o f any o f f - w o r k e x p o s u r e t o t h e 
d i s e a s e . " 92 Or App 258. 

I n o u r v i e w , t h e t e a c h i n g o f Moore i s t h a t g i v e n s i m i l a r 
f a c t s o f a c t u a l work e x p o s u r e , i . e . , l e g a l c a u s a t i o n , a 
p h y s i c i a n ' s f a i l u r e t o use t h e "magic w o r d s " " r e a s o n a b l e m e d i c a l 
p r o b a b i l i t y " i s n o t a bar t o f i n d i n g m e d i c a l c a u s a t i o n . 92 Or App 
a t 258. However, we f i n d t h a t Moore i s d i s t i n g u i s h a b l e f r o m t h e 
i n s t a n t case on i t s f a c t s . F i r s t , t h e r e i s no e v i d e n c e t h a t "a 
number o f " p a t i e n t s and s t a f f had h e p a t i t i s . 92 Or App a t 257. 
Second, t h e r e i s no e v i d e n c e t h a t c l a i m a n t a c c i d e n t a l l y p r i c k e d 
h e r s e l f w i t h a " b l o o d y s y r i n g e [ ] . " 92 Or App a t 257. T h i r d , 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s symptoms a r o s e w i t h i n t h e 
i n c u b a t i o n p e r i o d f o l l o w i n g a s p e c i f i c o n - t h e - j o b i n c i d e n t . L a s t , 
t h e r e i s e v i d e n c e o f a c t u a l o f f - t h e - j o b e x p o s u r e t o and 
c o n t r a c t i o n o f h e p a t i t i s . 

I n sum, b e f o r e r e a c h i n g t h e i s s u e o f m e d i c a l c a u s a t i o n , 
we f i n d t h a t , u n l i k e t h e case i n Moore, c l a i m a n t has f a i l e d t o 
p r o v e l e g a l c a u s a t i o n . 

I n t h e l i g h t o f Moore, we n o n e t h e l e s s p r o c e e d t o a d d r e s s 
t h e i s s u e o f m e d i c a l c a u s a t i o n . The m e d i c a l e v i d e n c e i s d i v i d e d 
between D r s . R o s o f f and S t a r k . B o t h p h y s i c i a n s have s t a t e d t h e i r 
r e s p e c t i v e o p i n i o n i n t e r m s o f a r e a s o n a b l e m e d i c a l p r o b a b i l i t y . 
( E x s . 36 & 38-11 t h r u 1 2 ) . M o r e o v e r , b o t h p h y s i c i a n s began 
t r e a t i n g c l a i m a n t on r e f e r r a l f r o m Dr. S c o t t : S t a r k i n May, 1986, 
and R o s o f f i n S e p t e m b e r , 1986. We, t h e r e f o r e , d e c l i n e t o a s s i g n 
g r e a t e r w e i g h t t o e i t h e r o f t h e i r o p i n i o n s on t h e s o l e b a s i s t h a t 
one o f them, and n o t t h e o t h e r , was c l a i m a n t ' s " t r e a t i n g 
p h y s i c i a n . " See W e i l a n d v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

Dr. R o s o f f , a s p e c i a l i s t i n l i v e r d i s o r d e r s , p e r f o r m e d 
l i v e r b i o p s y s t u d i e s and c o r r e c t l y d i a g n o s e d "non-A, non-B" 
h e p a t i t i s . A c c o r d i n g t o R o s o f f , o f t h e t h r e e t y p e s o f h e p a t i t i s , 
i . e . , "A," "B" and "non-A, non-B," t h e l a t t e r has t h e h i g h e s t 
l i k e l i h o o d o f c h r o n i c i t y . He i s o f t h e o p i n i o n t h a t " t h e most 
p r o b a b l e s o u r c e o f [ c l a i m a n t ' s ] c h r o n i c h e p a t i t i s i s t h e 
p o s t - t r a n s f u s i o n h e p a t i t i s t h a t she s u f f e r e d i n 1974." I n May, 
1987, Dr. Kamin s e e m i n g l y r e a c h e d t h e same d i a g n o s i s and 
c o n c l u s i o n , s t a t i n g : 

"DIAGNOSIS: C o m p a t i b l e w i t h m i l d c h r o n i c 
a c t i v e h e p a t i t i s (? c h r o n i c a c t i v e 
h e p a t i t i s i n r e m i s s i o n ) . 

"COMMENT: T h e r e i s p o r t a l h e p a t i t i s w i t h 
some p r o l i f e r a t i o n o f d u c t s and d u c t u l e s 
and m i l d p e r i p o r t a l h e p a t i t i s w i t h 
a p p r e c i a b l e p o r t a l and p e r i p o r t a l 
f i b r o s i s . The l o b u l e s show m i l d f a t t y 
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change and an o c c a s i o n a l C o u n c i l m a n body." 
(Ex. 29-15) . 

Dr. S t a r k , h o wever, o p i n e s t h a t c l a i m a n t ' s p r e s e n t 
h e p a t i t i s i s a r e s u l t o f work e x p o s u r e t o h e p a t i t i s . As we 
u n d e r s t a n d h i s o p i n i o n , he r e c o g n i z e s t h r e e " p o s s i b l e " 
e t i o l o g i e s : (1) r e c u r r e n c e o f t h e o f f - t h e - j o b 1974 
p o s t - t r a n s f u s i o n h e p a t i t i s ; (2) o f f - t h e - j o b f o o d e x p o s u r e i n May, 
1986; and (30 o n - t h e - j o b e x p o s u r e . He r u l e s o u t p o s s i b i l i t y ' " ( 1 ) " 
on t h e b a s i s t h a t c l a i m a n t was symptom f r e e f r o m h e p a t i t i s f o r 
a p p r o x i m a t e l y 12 y e a r s and on r e s u l t s f r o m t h e l i v e r b i o p s y 
s t u d i e s , w h i c h , i n h i s v i e w , showed i n s u f f i c i e n t s c a r r i n g o f 
c h r o n i c h e p a t i t i s . We a r e n o t p e r s u a d e d by S t a r k ' s o p i n i o n . 

F i r s t , Dr. S t a r k i n i t i a l l y m i s d i a g n o s e d c l a i m a n t ' s 
c o n d i t i o n , as h e p a t i t i s "B." O n l y a f t e r Dr. R o s o f f p e r f o r m e d l i v e r 
b i o p s y s t u d i e s and d i a g n o s e d h e p a t i t i s "non-A, non-B" d i d S t a r k 
a l t e r h i s i n i t i a l d i a g n o s i s t o c o n c u r w i t h R o s o f f . Second, u n l i k e 
S t a r k , R o s o f f has u n i q u e e x p e r t i s e s p e c i f i c a l l y w i t h i n t h e f i e l d 
o f c h r o n i c l i v e r d i s e a s e s v i s - a - v i s h e p a t i t i s . ( Ex. 37). L a s t , 
a f t e r p e r f o r m i n g a d d i t i o n a l l i v e r b i o p s y s t u d i e s , Dr. Kamin seemed 
t o c o n c u r w i t h R o s o f f ' s o p i n i o n t h a t c l a i m a n t ' s h e p a t i t i s was a 
r e c u r r e n c e o f her. 1974 i n f e c t i o n . 

A c c o r d i n g l y , on t h i s r e c o r d , and e s p e c i a l l y c o n s i d e r i n g 
c l a i m a n t ' s p r i o r o f f - t h e - j o b e x p o s u r e t o and a c t u a l o f f - t h e - j o b 
c o n t r a c t i o n o f h e p a t i t i s , we a r e n o t p e r s u a d e d t h a t h er work 
e x p o s u r e , when compared t o her non-work e x p o s u r e , was t h e m a j o r 
c o n t r i b u t i n g c a u s e o f e i t h e r t h e o n s e t o r w o r s e n i n g o f h e r 
h e p a t i t i s c o n d i t i o n . 

: ORDER 

The R e f e r e e ' s o r d e r , d a t e d F e b r u a r y 5, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The 
Board a p p r o v e s , a c l i e n t - p a i d f ee,, p a y a b l e f r o m t h e i n s u r e r t o i t s 
a t t o r n e y , n o t t o e x c e e d $895. 50 . . 

JAMES F. RICHARDSON, Claimant WCB 87-10811 
Haugh & Foote, Claimant's Attorneys October 25, 1989 
David 0. Home, Defense Attorney Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e S m i t h ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f ' c l a i m a n t ' s i n j u r y c l a i m f o r an 
a n k l e c o n d i t i o n ; and (2) awarded an i n s u r e r - p a i d a t t o r n e y f e e o f 
$1,400. The i s s u e s o n ' r e v i e w a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . . We a f f i r m . 

'FINDINGS OF FACT 

C l a i m a n t i s a h y s t e r d r i v e r . He has s u f f e r e d f r o m an 
i n g r o w n t o e n a i l on h i s l e f t l a r g e t o e f o r some t i m e . On t h e 
m o r n i n g o f June 29, 1987, t h e t o e was b o t h e r i n g h i m and ca u s e d h i m 
t o l i m p on h i s way t o w o r k . S h o r t l y a f t e r work s t a r t e d , he 
a t t e m p t e d t o d i s m o u n t f r o m h i s h y s t e r w i t h o u t p u t t i n g p r e s s u r e on 
h i s l e f t l a r g e t o e . I n d o i n g s o , he s t r u c k h i s r i g h t f o o t o n t h e 
h y s t e r o r on a p i e c e o f wood on t h e g r o u n d and s p r a i n e d h i s r i g h t 
a n k l e . 

An i c e pack was. p l a c e d on t h e a n k l e and he r e s t e d h i s 
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l e g on a c h a i r i n t h e b r e a k r o o m u n t i l h i s w i f e a r r i v e d t o t a k e h i m 
t o t h e d o c t o r . On J u l y 14, 1987, Dr. D u f f r e p o r t e d he had a 
s w o l l e n and t e n d e r a n k l e and d i r e c t e d c l a i m a n t t o wear an a n k l e 
b r a c e . He d i a g n o s e d an i n v e r s i o n i n j u r y . He r e l e a s e d c l a i m a n t t o 
r e g u l a r w o r k , on J u l y 28, 1987. 

C l a i m a n t i s a c r e d i b l e w i t n e s s . The t e s t i m o n y o f t h e 
o t h e r w i t n e s s e s a t h e a r i n g was g e n e r a l l y c o n s i s t e n t w i t h 
c l a i m a n t ' s t e s t i m o n y . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s r i g h t a n k l e i n t h e c o u r s e and scope 
o f h i s employment. 

An i n s u r e r - p a i d a t t o r n e y f e e o f $1,400 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d c l a i m a n t t o be a c r e d i b l e w i t n e s s . We 
a g r e e . The i n s u r e r i n v i t e s us t o f i n d t h a t c l a i m a n t i n j u r e d h i s 
a n k l e w h i l e o f f t h e j o b . T h ere i s no e v i d e n c e t o s u p p o r t such a 
f i n d i n g . C l a i m a n t o f f e r e d a r a t i o n a l e x p l a n a t i o n o f why he was 
l i m p i n g b e f o r e t h e a c c i d e n t ; t h e r e i s no e v i d e n c e , m e d i c a l o r 
o t h e r w i s e t o r e b u t t h a t e x p l a n a t i o n . 

The i n s u r e r a l s o a r g u e s t h a t t h e R e f e r e e ' s award o f 
$1,400 t o c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s a t h e a r i n g i s 
e x c e s s i v e . We r e v i e w awards o f a t t o r n e y f e e s p u r s u a n t t o 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . T h a t r u l e s e t s f o r t h t h e f o l l o w i n g 
c o n s i d e r a t i o n s f o r d e t e r m i n i n g a t t o r n e y f e e s : t i m e d e v o t e d t o t h e 
c a s e ; c o m p l e x i t y o f t h e i s s u e ( s ) i n v o l v e d ; t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d ; t h e s k i l l and s t a n d i n g o f t h e a t t o r n e y s ; t h e 
n a t u r e o f t h e p r o c e e d i n g s ; t h e r e s u l t s e c u r e d f o r t h e r e p r e s e n t e d 
p a r t y ; t h e r i s k t h a t an a t t o r n e y ' s e f f o r t s may go u n c o m p e n s a t e d ; 
and t h e a s s e r t i o n o f f r i v o l o u s i s s u e s . • 

He r e , c l a i m a n t p r e v a i l e d a g a i n s t a d e n i a l o f 
c o m p e n s a b i l i t y on an i n j u r y c l a i m . The case was n o t o f 
e x t r a o r d i n a r y l e n g t h o r c o m p l e x i t y . The v a l u e o f t h e i n t e r e s t 
i n v o l v e d i s l a r g e r t h a n t h e m e d i c a l b i l l s and t i m e l o s s ; t h e 
e s t a b l i s h m e n t o f c o m p e n s a b i l i t y c r e a t e s a g g r a v a t i o n r i g h t s f o r 
c l a i m a n t and l i f e t i m e m e d i c a l b e n e f i t s f o r t h i s c o n d i t i o n . The 
r i s k o f c l a i m a n t ' s a t t o r n e y n o t b e i n g compensated was a v e r a g e o r 
h i g h e r . When we c o n s i d e r a l l t h e f a c t o r s , we f i n d t h e award o f 
t h e R e f e r e e t o be r e a s o n a b l e . See B a r b a r a A. W h e e l e r , 
37 Van N a t t a 122 (1985 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 15, 1987, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500, t o 
be p a i d by t h e i n s u r e r . 
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MARK S. RICHARDSON, Claimant WCB 87"°9036 
Heiling & Morrison, Claimant's Attorneys October lb, iy«y 
Cummins, et a l . , Defense Attorneys Order on Review 

R e v i e w e d . b y B o a r d Members Gern e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H u f f m a n ' s o r d e r w h i c h f o u n d t h a t h i s c l a i m f o r a back i n j u r y had 
n o t been c l o s e d p r e m a t u r e l y . b y a D e t e r m i n a t i o n O r d e r . On r e v i e w , 
t h e i s s u e i s p r e m a t u r e c l o s u r e . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d as a g r e e n c h a i n o f f b e a r e r f o r t h e 
e m p l o y e r f o r a p p r o x i m a t e l y one y e a r . I n March 1987, he s u s t a i n e d 
a c o m p e n s a b l e i n j u r y t o h i s l e f t b a c k . F o l l o w i n g t h e i n j u r y , 
c l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. Damond, c h i r o p r a c t o r . 
Dr. Damond r e l e a s e d c l a i m a n t t o m o d i f i e d work on March 12, 1987. 
On March 17, 1987, f o l l o w i n g c o m p l a i n t s by c l a i m a n t o f i n c r e a s i n g 
back p a i n , Dr. Damond recommended t h a t c l a i m a n t be g i v e n an 
a l t e r n a t e l i g h t d u t y p o s i t i o n w h i c h t h e e m p l o y e r had a v a i l a b l e . 

On March 19, 1987, c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. H e r s c h e r , o s t e o p a t h . He p r e s c r i b e d m e d i c a t i o n and r e l e a s e d 
c l a i m a n t f o r m o d i f i e d w o r k . C l a i m a n t r e t u r n e d t o h i s r e g u l a r work 
on A p r i l 9, 1987. He was d i s c h a r g e d by h i s f o r e m a n on A p r i l 13, 
1987. C l a i m a n t was c a p a b l e o f p e r f o r m i n g h i s r e g u l a r d u t i e s , b u t 
c o n t i n u e d t o e x p e r i e n c e back p a i n . I n May 1987, c l a i m a n t a g a i n 
s o u g h t t r e a t m e n t f r o m Dr. Damond. 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on J u l y 7, 
1987. The D e t e r m i n a t i o n O r d e r awarded c l a i m a n t t e m p o r a r y p a r t i a l 
d i s a b i l i t y f r o m March 13, 1987 t h r o u g h A p r i l 9, 1987. T h e r e was no 
award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on A p r i l 9, 1987 based on t h e f a c t t h a t c l a i m a n t was r e l e a s e d t o 
r e g u l a r work as o f t h a t d a t e . We d i s a g r e e . 

" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l 
i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s b u r d e n t o 
p r o v e t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . A u s t i n v. SAIF , 
48 Or App 7 (1 9 8 0 ) . I n d e t e r m i n i n g w h e t h e r a c l a i m has been 
p r o p e r l y c l o s e d , a d e t e r m i n a t i o n o f w h e t h e r a c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e must be made, w i t h o u t 
c o n s i d e r i n g s u b s e q u e n t changes i n h i s o r her c o n d i t i o n . S u l l i v a n 
v. A r g o n a u t I n s . Co., 73 Or App 694 (1985); A l v a r e z v. GAB B u s i n e s s 
S e r v i c e s , 72 Or App 524 (198 5 ) . However, m e d i c a l r e p o r t s a u t h o r e d 
a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has been no 
p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n 
i s w h e t h e r c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . W o j i c k 
v. Weyerhaeuser Co., 89 Or App 561 (1987); S c h e u n i n g v. J.R. 
S i m p l o b Co.,. 84.Or App 622 (198 7 ) . 

H e r e , ,we. a r e . n o t p e r s u a d e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on A p r i l 9, 1987, t h e d a t e he was g i v e n a f u l l r e l e a s e 
t o work by Dr. H e r s c h e r , o r on J u l y 7, 1987, t h e d a t e o f c l a i m 
c l o s u r e . I n A u g u s t 1987, Dr. Damond r e p o r t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y and had n o t f u l l y r e c o v e r e d f r o m t h e i n j u r y 
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l e g on a c h a i r i n t h e b r e a k r o o m u n t i l h i s w i f e a r r i v e d t o t a k e h i m 
t o t h e d o c t o r . On J u l y 14, 1987, Dr. D u f f r e p o r t e d he had a 
s w o l l e n and t e n d e r a n k l e and d i r e c t e d c l a i m a n t t o wear an a n k l e 
b r a c e . He d i a g n o s e d an i n v e r s i o n i n j u r y . He r e l e a s e d c l a i m a n t t o 
r e g u l a r w o r k , on J u l y 28, 1987. 

C l a i m a n t i s a c r e d i b l e w i t n e s s . The t e s t i m o n y o f t h e 
o t h e r w i t n e s s e s a t h e a r i n g was g e n e r a l l y c o n s i s t e n t w i t h 
c l a i m a n t ' s t e s t i m o n y . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s r i g h t a n k l e i n t h e c o u r s e and scope 
o f h i s employment. 

An i n s u r e r - p a i d a t t o r n e y f e e o f $1,400 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d c l a i m a n t t o be a c r e d i b l e w i t n e s s . We 
a g r e e . The i n s u r e r i n v i t e s us t o f i n d t h a t c l a i m a n t i n j u r e d h i s 
a n k l e w h i l e o f f t h e j o b . T h e r e i s no e v i d e n c e t o s u p p o r t such a 
f i n d i n g . C l a i m a n t o f f e r e d a r a t i o n a l e x p l a n a t i o n o f why he was 
l i m p i n g b e f o r e t h e a c c i d e n t ; t h e r e i s no e v i d e n c e , m e d i c a l o r 
o t h e r w i s e t o r e b u t t h a t e x p l a n a t i o n . 

The i n s u r e r a l s o a r g u e s t h a t t h e R e f e r e e ' s award o f 
$1,400 t o c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s a t h e a r i n g i s 
e x c e s s i v e . We r e v i e w awards o f a t t o r n e y f e e s p u r s u a n t t o 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . T h a t r u l e , s e t s f o r t h t h e f o l l o w i n g 
c o n s i d e r a t i o n s f o r d e t e r m i n i n g a t t o r n e y f e e s : t i m e d e v o t e d t o t h e 
c a s e ; c o m p l e x i t y o f t h e i s s u e ( s ) i n v o l v e d ; t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d ; t h e s k i l l and s t a n d i n g o f t h e a t t o r n e y s ; t h e 
n a t u r e o f t h e p r o c e e d i n g s ; t h e r e s u l t s e c u r e d f o r t h e r e p r e s e n t e d 
p a r t y ; t h e r i s k t h a t an a t t o r n e y ' s e f f o r t s may go u n c o m p e n s a t e d ; 
and t h e a s s e r t i o n o f f r i v o l o u s i s s u e s . -

He r e , c l a i m a n t p r e v a i l e d a g a i n s t a d e n i a l o f 
c o m p e n s a b i l i t y on an i n j u r y c l a i m . The case was n o t o f 
e x t r a o r d i n a r y l e n g t h o r c o m p l e x i t y . ' The v a l u e o f t h e i n t e r e s t 
i n v o l v e d i s l a r g e r t h a n t h e m e d i c a l b i l l s and t i m e l o s s ; t h e 
e s t a b l i s h m e n t o f c o m p e n s a b i l i t y c r e a t e s a g g r a v a t i o n r i g h t s f o r 
c l a i m a n t and l i f e t i m e m e d i c a l b e n e f i t s f o r t h i s c o n d i t i o n . The 
r i s k o f c l a i m a n t ' s a t t o r n e y n o t b e i n g compensated was a v e r a g e o r 
h i g h e r . When we c o n s i d e r a l l t h e f a c t o r s , we f i n d t h e award o f 
t h e R e f e r e e t o be r e a s o n a b l e . See B a r b a r a A. W h e e l e r , 
37 Van N a t t a 122 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 15, 1987, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500, t o 
be p a i d by t h e i n s u r e r . 

-1835-



MARK S. RICHARDSON, Claimant WCB 87"°9036 
Heiling & Morrison, Claimant's Attorneys October 25, 198y 
Cummins, et a l . , Defense Attorneys . . Order on Review 

R e v i e w e d . b y B o a r d Members Gern e r and My e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H u f f m a n ' s o r d e r w h i c h f o u n d t h a t h i s c l a i m f o r a back i n j u r y had 
n o t been c l o s e d p r e m a t u r e l y by a. D e t e r m i n a t i o n O r d e r . On r e v i e w , 
t h e i s s u e i s p r e m a t u r e c l o s u r e . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d as a g r e e n c h a i n o f f b e a r e r f o r t h e 
e m p l o y e r f o r a p p r o x i m a t e l y one y e a r . I n March 1987, he s u s t a i n e d 
a c o m p e n s a b l e i n j u r y t o h i s l e f t b a ck. F o l l o w i n g t h e i n j u r y , 
c l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. Damond, c h i r o p r a c t o r . 
Dr. Damond r e l e a s e d c l a i m a n t t o m o d i f i e d work on March 12, 1987. 
On March 17, 1987, f o l l o w i n g c o m p l a i n t s by c l a i m a n t o f i n c r e a s i n g 
back p a i n , Dr. Damond recommended t h a t c l a i m a n t be g i v e n an 
a l t e r n a t e l i g h t d u t y p o s i t i o n w h i c h t h e e m p l o y e r had a v a i l a b l e . 

On March 19, 1987, c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. H e r s c h e r , o s t e o p a t h . He p r e s c r i b e d m e d i c a t i o n and r e l e a s e d 
c l a i m a n t f o r m o d i f i e d w o r k . C l a i m a n t r e t u r n e d t o h i s r e g u l a r work 
on A p r i l 9, 1987. He was d i s c h a r g e d by h i s f o r e m a n on A p r i l 13, 
1987. C l a i m a n t was c a p a b l e o f p e r f o r m i n g h i s r e g u l a r d u t i e s , b u t 
c o n t i n u e d t o e x p e r i e n c e back p a i n . I n May 1987, c l a i m a n t a g a i n 
s o u g h t t r e a t m e n t f r o m Dr. Damond. 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on J u l y 7, 
1987. The D e t e r m i n a t i o n O r d e r awarded c l a i m a n t t e m p o r a r y p a r t i a l 
d i s a b i l i t y f r o m March 13, 1987 t h r o u g h A p r i l 9, 1987. T h e r e was no 
award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on A p r i l 9, 1987 based on t h e f a c t t h a t c l a i m a n t was r e l e a s e d t o 
r e g u l a r work as o f t h a t d a t e . We d i s a g r e e . 

" M e d i c a l l y , s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l 
i m provement, w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s b u r d e n t o 
p r o v e t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . A u s t i n v. SAIF , 
48 Or App 7. ( 1980 ) . I n d e t e r m i n i n g w h e t h e r . a c l a i m has been 
p r o p e r l y . c l o s e d , a , d e t e r m i n a t i o n o f w h e t h e r a c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e must be made, w i t h o u t 
c o n s i d e r i n g s u b s e q u e n t changes i n h i s o r her c o n d i t i o n . S u l l i v a n 
v. A r g o n a u t I n s . Co., 73 Or App 694 (1985); A l v a r e z v. GAB B u s i n e s s 
S e r v i c e s , 72 Or App 524 (198 5 ) . However, m e d i c a l r e p o r t s a u t h o r e d 
a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has been no 
p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n 
i s w h e t h e r c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . W o j i c k 
v. W e yerhaeuser Co., 89 Or App 561 (1987) ; S c h e u n i n g v. J.R. 
S i m p l o t Co., 84 Or App 622 (198 7 ) . 

Here,,we ar e , n o t p e r s u a d e d . t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on A p r i l 9, 1987, t h e d a t e he was g i v e n a f u l l r e l e a s e 
t o work by Dr. H e r s c h e r , o r on J u l y 7, 1987, t h e d a t e o f c l a i m 
c l o s u r e . I n A u g u s t 1987, Dr. Damond r e p o r t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y and had n o t f u l l y r e c o v e r e d f r o m t h e i n j u r y 
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due t o i n a d e q u a t e p h y s i c a l t h e r a p y . I n September 1987, he r e p o r t e d 
t h a t c l a i m a n t was s t i l l s y m p t o m a t i c , b u t t h a t he s h o u l d i m p r o v e 
w i t h t h e r a p y and t h e passage o f t i m e . 

I n A p r i l 1987, Dr. H e r s c h e r d i d r e l e a s e c l a i m a n t f o r 
r e g u l a r w o r k , b u t n o t e d t h a t c l a i m a n t r e m a i n e d s y m p t o m a t i c i n t h e 
upper b a c k . Dr. H e r s c h e r does n o t o f f e r an o p i n i o n as t o w h e t h e r 
o r n o t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y . 

The o n l y e v i d e n c e as t o c l a i m a n t ' s s t a t u s comes f r o m 
Dr. Damond. He t r e a t e d c l a i m a n t o r i g i n a l l y and a g a i n i n May 1987. 
He o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on J u l y 13, 
1987. As t h e r e i s no c o n t r a r y o p i n i o n , we c o n c l u d e t h a t c l a i m a n t 
has e s t a b l i s h e d t h a t he was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f 
c l a i m c l o s u r e . I n r e a c h i n g t h i s c o n c l u s i o n we n o t e t h a t " m e d i c a l l y 
s t a t i o n a r y " i s d e f i n e d i n ORS 656.005(17). T h a t p r o v i s i o n c o n t a i n s 
no r e f e r e n c e r e g a r d i n g w h e t h e r or n o t c l a i m a n t was r e l e a s e d t o 
r e g u l a r w o r k . A c c o r d i n g l y , w h e t h e r o r n o t c l a i m a n t was r e l e a s e d 
f o r r e g u l a r work has no b e a r i n g on t h e i s s u e o f m e d i c a l l y 
s t a t i o n a r y d a t e . See W i l l i a m N. Suydam, 41 Van N a t t a 95, 96 (1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 16, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n w h i c h a f f i r m e d t h e 
D e t e r m i n a t i o n O r d e r i s r e v e r s e d . The D e t e r m i n a t i o n O r d e r i s s e t 
a s i d e as p r e m a t u r e and t h e c l a i m i s remanded t o t h e e m p l o y e r f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s c o u n s e l i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,000. A c l i e n t - p a i d f e e , n o t t o exceed $995, i s a p p r o v e d . 

KARL G. R0HDE, Claimant 
Doblie & Associates, Claimant's Attorneys 
Beers, et a l . , Defense Attorneys 
Stafford Hazelett, Defense Attorney 

WCB 87-13123, 87-05999 & 87-00973 
October 25, 1989 
Order on Review 

Reviewed by B o a r d Members G e r n e r and My e r s . 

C l a i m a n t r e q u e s t s , and EBI Companies c r o s s - r e q u e s t s , 
r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l s 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r ' a l o w back c o n d i t i o n ; and 
(2) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , 
t h e s o l e i s s u e i s r e s p o n s i b l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t as s e t f o r t h on pages one 
t h r o u g h f o u r o f t h e R e f e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

EBI s u b m i t t e d c l a i m a n t ' s a c c e p t e d l ow back i n j u r y c l a i m s 
t o t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e p r i o r t o t h e i s s u a n c e o f i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t l o w back 
c o n d i t i o n . 

The i n c i d e n t o f September 22, 1986, w h i l e L i b e r t y 
N o r t h w e s t was on t h e r i s k , i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g 
o f c l a i m a n t ' s u n d e r l y i n g l o w back c o n d i t i o n . 
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CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t t h e i n c i d e n t o f September 22, 
1986 had i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s l o w back 
c o n d i t i o n . She f o u n d , h o wever, t h a t , as a m a t t e r o f l a w , 
r e s p o n s i b i l i t y r e m a i n e d w i t h EBI because i t s r e s p o n s i b i l i t y d e n i a l 
had been i s s u e d p r i o r t o c l o s i n g c l a i m a n t ' s c l a i m s . I n m a k i n g t h i s 
r u l i n g , t h e R e f e r e e r e l i e d upon R o l l e r v. Weyerhaueser Co., 67 
Or App 583 a m p l i f i e d , 68 Or App 743 r e v den 297! Or 601 ( 1 9 8 4 ) , Webb 
v. SAIF, 83 Or App 386 ( 1 9 8 7 ) and A r t h u r E. M a t t h e w s , 39 Van N a t t a 
361 ( 1 9 8 7 ) . 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e 
September 22, 1986 i n c i d e n t , w h i l e L i b e r t y . N o r t h w e s t was on t h e 
r i s k , i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g l o w back c o n d i t i o n and a d o p t her r e a s o n i n g on t h a t 
p o i n t . We d i s a g r e e , h o w e v e r , t h a t EBI i s r e s p o n s i b l e f o r t h a t 
c o n d i t i o n on t h e b a s i s t h a t i t s d e n i a l was i s s u e d p r i o r t o c l a i m 
c l o s u r e . 

S u b s e q u e n t t o t h e h e a r i n g , t h e C o u r t o f A p p e a l s d e c i s i o n 
i n C h a f f e e v. N o l t , 94 Or App 83 ( 1 9 8 8 ) was i s s u e d . I n C h a f f e e , 
t h e i n s u r e r c l o s e d c l a i m a n t ' s c l a i m t h r e e days a f t e r i s s u a n c e o f a 
d e n i a l . I_d a t 85. The c o u r t n o t e d t h a t p r e c l o s u r e d e n i a l s w e re 
g e n e r a l l y i m p r o p e r i n t h a t t h e y a l l o w e d i n s u r e r s t o c i r c u m v e n t 
t h e i r p r o c e s s i n g d u t i e s . _ I d . The c o u r t h e l d , however, t h a t t h e 
i n s u r e r ' s c o n d u c t i n t h a t c a s e d i d n o t appear t o be i n t e n d e d t o 
s h o r t c u t t h e o r d i n a r y p r o c e s s o f c l a i m c l o s u r e and, t h e r e f o r e , t h e 
p r e c l o s u r e d e n i a l was n o t i m p r o p e r : 16 a t 85-86. 

We f u r t h e r n o t e t h a t we have p r e v i o u s l y p e r m i t t e d 
p r e c l o s u r e d e n i a l s w h i c h have a r i s e n i n a r e s p o n s i b i l i t y d i s p u t e 
c o n t e x t . I n Jimmy C. Lay, 37 Van N a t t a 583 ( 1 9 8 5 ) , t h e c l a i m a n t 
s u s t a i n e d f u r t h e r i n j u r y w h i l e a p r i o r i n j u r y c l a i m was i n an open 
s t a t u s . The s u b s e q u e n t i n s u r e r c o n t e n d e d t h a t t h e p r i o r i n s u r e r ' s 
p r e c l o s u r e d e n i a l was i n v a l i d f o r t h e r e a s o n s s e t f o r t h i n R o l l e r , 
s u p r a , and S a f s t r o m v. R e i d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 
(1 9 8 3 ) . We d i s a g r e e d , s t a t i n g as f o l l o w s : 

"We b e l i e v e t h a t i t i s t h e b e t t e r p o l i c y t o 
a l l o w an e m p l o y e r / i n s u r e r t o i s s u e a 
p r e c l o s i n g d e n i a l o f c o n t i n u e d 
r e s p o n s i b i l i t y f o r an a c c e p t e d c o n d i t i o n 
where i t a p p e a r s t h a t i n j u r i e s o r 
c o n d i t i o n s , a t t r i b u t a b l e t o a s u b s e q u e n t 
e m p l o y m e n t , a g g r a v a t e or e x a c e r b a t e t h e 
c o n d i t i o n s uch as t o make a s h i f t o f 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y 
a p p r o p r i a t e . The p r a c t i c a l e f f e c t o f 
p r e c l u d i n g r e s p o n s i b i l i t y d e n i a l i n such a 
c i r c u m s t a n c e w o u l d be t o make t h e f i r s t 
e m p l o y e r / i n s u r e r r e s p o n s i b l e f o r any and 
a l l e f f e c t s o f s u b s e q u e n t employments on 
t h e a c c e p t e d c o n d i t i o n b e t w e e n t h e t i m e t h e 
c l a i m i s a c c e p t e d and t h e t i m e i t i s 
f i n a l l y c l o s e d . We do n o t b e l i e v e t h a t 
s u ch a r e s u l t was i n t e n d e d . " 

37 Van N a t t a a t 584. See a l s o D a v i d D. I s a a c , 38 Van N a t t a 997 
( 1986 ) ; Mason L. A s b i i r y , 38 Van N a t t a 961 (1986 ) . 
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S i m i l a r l y , i n t h e p r e s e n t c a s e , EBI had s u b m i t t e d 
c l a i m a n t ' s c l a i m t o t h e E v a l u a t i o n D i v i s i o n p r i o r t o i s s u i n g i t s 
d e n i a l . F u r t h e r , t h e i s s u e , i n t h e p r e s e n t c a s e , was t h a t o f 
r e s p o n s i b i l i t y . I n l i g h t o f t h i s , we c o n c l u d e t h a t EBI's a c t i o n 
was n o t i n t e n d e d t o bypass t h e c l a i m c l o s u r e p r o c e s s , n o r d i d i t 
have such an e f f e c t . T h e r e f o r e , u n d e r t h e r a t i o n a l e e x p r e s s e d i n 
C h a f f e e , s u p r a and Lay, s u p r a , we do n o t f i n d t h a t EBI was 
p r e c l u d e d f r o m i s s u i n g an a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . 

I nasmuch as we f i n d t h a t EBI was n o t p r e c l u d e d f r o m 
i s s u i n g i t s d e n i a l , we c o n c l u d e t h a t t h e r e c o r d e s t a b l i s h e s t h a t 
L i b e r t y N o r t h w e s t i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 
See M i s s i o n I n s u r a n c e Co. v. Dundon, 86 Or App 470 ( 1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 6, 1987, i s r e v e r s e d . 
L i b e r t y N o r t h w e s t I n s u r a n c e Company's d e n i a l i s s e t a s i d e and t h e 
c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o l a w . EBI 
Companies' d e n i a l i s r e i n s t a t e d and u p h e l d . 

GEORGE B. ROSSMAN, Claimant WCB 88-04231 
Duncan & Lusk, Claimant's Attorneys October 25, 1989 
Meyers & Radler, Defense Attorneys Order on Review 

Reviewed by Board Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a r a v e n t a ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o award t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s b e g i n n i n g O c t o b e r 6, 1987; and ( 2 ) d e c l i n e d t o 
a s s e s s a p e n a l t y o r a t t o r n e y f e e f o r t h e s e l f - i n s u r e d e m p l o y e r ' s 
a l l e g e d u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f c o m p e n s a t i o n . 
On r e v i e w , t h e i s s u e s a r e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n and 
p e n a l t i e s and a t t o r n e y f e e s . 

The Board r e v e r s e s i n p a r t and a f f i r m s i n p a r t t h e o r d e r 
o f t h e R e f e r e e . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

The p r i o r R e f e r e e s e t a s i d e t h e e m p l o y e r ' s a g g r a v a t i o n 
d e n i a l and d i r e c t e d i t t o p r o c e s s c l a i m a n t ' s a g g r a v a t i o n c l a i m 
a c c o r d i n g t o l a w . N e i t h e r p a r t y a p p e a l e d t h e p r i o r R e f e r e e ' s 
o r d e r . The e m p l o y e r d e c l i n e d t o p r o p e r l y p r o c e s s t h e c l a i m o r t o 
i n v e s t i g a t e t h e p e r i o d ( s ) o f c l a i m a n t ' s e n t i t l e m e n t , i f a ny, t o 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . As a r e s u l t , t h e e m p l o y e r 
u n r e a s o n a b l y r e s i s t e d b o t h t h e p r o c e s s i n g o f t h e c l a i m and t h e 
payment o f c o m p e n s a t i o n . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t t h e p r i o r R e f e r e e ' s o r d e r d i d n o t 
r e q u i r e the' payment o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , save f o r 
a b r i e f p e r i o d i n December, 1987, when c l a i m a n t u n d e r w e n t "cybex 
t e s t i n g . " We d i s a g r e e . 
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I n t h e o r d e r p o r t i o n o f h i s o r d e r , t h e p r i o r R e f e r e e 
s t a t e d : 

" 1 . D e f e n d a n t ' s d e n i a l * * * i s s e t 
a s i d e . C l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
remanded t o d e f e n d a n t f o r p r o c e s s i n g under 
t h e W o r k e r ' s C o m p e n s a t i o n Law." 

The B o a r d f a c e d a n e a r l y i d e n t i c a l f a c t u a l s i t u a t i o n i n 
t h e case o f F r a n k R. G o n z a l e s , 34 Van N a t t a 551 ( 1 9 8 2 ) . I n 
G o n z a l e s , a p r i o r R e f e r e e s e t a s i d e t h e e m p l o y e r ' s a g g r a v a t i o n 
d e n i a l ; t h e R e f e r e e s t a t e d i n t h e o r d e r p o r t i o n o f h i s o r d e r : 

n [ T ] h e c l a i m [ i s ] remanded t o t h e d e f e n d a n t 
f o r a c c e p t a n c e o f an a g g r a v a t i o n o r 
w o r s e n i n g o f c l a i m a n t ' s back c o n d i t i o n ! , ] 
w h i c h i s r e l a t e d t o h i s o r i g i n a l a c c e p t e d 
i n j u r y o f J u l y 26, 1974." 

The p r i o r R e f e r e e i n G o n z a l e s d i d n o t e x p r e s s l y o r d e r t h e payment 
o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . The e m p l o y e r r e f u s e d t o pay 
any t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o l l o w i n g t h e i s s u a n c e o f 
t h e p r i o r R e f e r e e ' s o r d e r . C o n s e q u e n t l y , as h e r e , t h e c l a i m a n t 
r e q u e s t e d a h e a r i n g t o c o m p e l t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . 

H o l d i n g t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n p u r s u a n t t o t h e p r i o r R e f e r e e ' s o r d e r , t h e 
Board s t a t e d : 

" [ 0 ] n e t h i n g i s c r y s t a l c l e a r f r o m [ t h e 
p r i o r R e f e r e e ' s ] o r d e r : [ C l a i m a n t ' s 
a g g r a v a t i o n c l a i m was 'remanded t o t h e 
d e f e n d a n t f o r a c c e p t a n c e . ' Such w o r d i n g 
i m p o s e s upon an i n s u r e r o r s e l f - i n s u r e d 
e m p l o y e r t h e same d u t i e s i t w o u l d have upon 
v o l u n t a r y c l a i m a c c e p t a n c e - t_o p r o c e s s t h e 
c l a i m . I n o t h e r w o r d s , i f t h e r e were a t 
t h e t i m e o f [ t h e p r i o r R e f e r e e ' s ] o r d e r 
gaps o r u n c e r t a i n t i e s a b o u t t h e d u r a t i o n o f 
c l a i m a n t ' s e n t i t l e m e n t t o t i m e l o s s 
c o m p e n s a t i o n , i t was p r i m a r i l y t h e d u t y o f 
t h e s e l f - i n s u r e d e m p l o y e r t o i n v e s t i g a t e 
t h e m a t t e r , a s c e r t a i n and t h e n pay t i m e 
l o s s a p p r o p r i a t e under t h e c i r c u m s t a n c e s . 

" I n s t e a d , t h e s e l f - i n s u r e d e m p l o y e r d i d 
n o t h i n g , t a k i n g t h e p o s i t i o n t h a t [ t h e 
p r i o r R e f e r e e ] has o r d e r e d payment o f 
m e d i c a l b e n e f i t s o n l y . Even i f [ t h e p r i o r 
R e f e r e e ' s ] o r d e r was n o t a model o f 
c l a r i t y , we f i n d t h e s e l f - i n s u r e d 
e m p l o y e r ' s i n t e r p r e t a t i o n o f i t t o have 

been f a r f e t c h e d and u n r e a s o n a b l e . " 34 Van N a t t a a t 
553. (Emphasis i n o r i g i n a l ) . . 

H e r e , as i n G o n z a l e s , t h e e m p l o y e r a r g u e s t h a t t h e p r i o r 
R e f e r e e ' s o r d e r made no e x p r e s s m e n t i o n o f an o b l i g a t i o n t o b e g i n 
p a y i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . As i n G o n z a l e s , we a r e 
n o t p e r s u a d e d by t h e e m p l o y e r ' s a r g u m e n t . A f t e r t h e p r i o r R e f e r e e 
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remanded c l a i m a n t ' s a g g r a v a t i o n c l a i m t o t h e e m p l o y e r f o r 
a c c e p t a n c e and p r o c e s s i n g "under * * * t h e l a w [ , ] " t h e e m p l o y e r 
had a d u t y t o i n v e s t i g a t e and p r o c e s s t h e c l a i m . ORS. 656. 262 ( 1 ) ; 
G o n z a l e s , s u p r a . I t d i d n o t do so. A c c o r d i n g l y , we c o n c l u d e t h a t 
t h e e m p l o y e r d i d n o t c o m p l y w i t h t h e p r i o r R e f e r e e ' s o r d e r . 

T u r n i n g t o t h e a s s e s s m e n t o f p e n a l t i e s and a t t o r n e y 
f e e s , as i n G o n z a l e s , we f i n d t h a t t h e e m p l o y e r ' s r e f u s a l t o 
p r o c e s s t h e c l a i m amounted t o an u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f c o m p e n s a t i o n . See ORS 6 5 6 . 2 6 2 ( 1 0 ) & 6 5 6 . 3 8 2 ( 1 ) . The 
o n l y e x c u s e o f f e r e d by t h e e m p l o y e r i s t h a t t h e p r i o r R e f e r e e ' s 
o r d e r c r e a t e d no d u t y t o i n v e s t i g a t e any m a t t e r c o n c e r n i n g 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . As 
i n G o n z a l e s , we d i s a g r e e and a f f i r m t h e R e f e r e e ' s a s s e s s m e n t o f 
p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 5, 1988, as r e c o n s i d e r e d 
on May 3 1 , 1988, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . T h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o award t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n beyond t h e p e r i o d o f t i m e t h a t c l a i m a n t 
u n d e r w e n t cybex t e s t i n g , i s r e v e r s e d . The e m p l o y e r i s o r d e r e d t o 
a s c e r t a i n t h e p e r i o d ( s ) i n w h i c h c l a i m a n t i s e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n a c c o r d i n g t o l a w , see ORS 656.210, 
656.262, 656.268 and 656.273, f o r t h e a c c e p t e d a g g r a v a t i o n c l a i m 
t h a t t h e p r i o r R e f e r e e o r d e r e d i t t o p r o c e s s and t o pay s a i d 
c o m p e n s a t i o n t o c l a i m a n t . I n a d d i t i o n , t h e e m p l o y e r i s o r d e r e d t o 
pay c l a i m a n t a p e n a l t y , p a y a b l e i n a d d i t i o n t o h i s c o m p e n s a t i o n , 
e q u a l t o 25 p e r c e n t o f t h e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
awarded by t h i s o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded a $500 
p e n a l t y - r e l a t e d a t t o r n e y f e e , t o be p a i d by t h e e m p l o y e r . T h a t 
p o r t i o n o f t h e o r d e r t h a t awarded t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f o r t h e p e r i o d o f t i m e t h a t c l a i m a n t u n d e r w e n t c y b e x 
t e s t i n g i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded an a p p r o v e d a t t o r n e y f e e 
e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n awarded by t h i s o r d e r , h o t t o exceed $3,800. The 
Board a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e e m p l o y e r t o i t s 
a t t o r n e y , n o t t o ex c e e d $1,808.50. 

NORA WILLIAMS, Claimant WCB 87-16191 
Haugh & Foote, Claimant's Attorneys October 25, 1989 
Davis, et a l . , Defense Attorneys Order on Review. 

Reviewed by Board Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
G a l l o w a y ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r , w h i c h 
g r a n t e d no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h e r l e f t 
w r i s t . I n i t s r e s p o n d e n t ' s b r i e f , t h e i n s u r e r c o n t e n d s t h a t t h e 
R e f e r e e e r r e d i n a f f i r m i n g t h e D e t e r m i n a t i o n Order award o f 
t e m p o r a r y d i s a b i l i t y t h r o u g h September 3, 1987, and i n r e j e c t i n g 
i t s r e q u e s t f o r a u t h o r i z a t i o n f o r an o f f s e t o f o v e r p a i d t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n p a i d beyond A u g u s t 14, 1987. The i s s u e s 
a r e t e m p o r a r y and pe r m a n e n t d i s a b i l i t y and o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

I n A p r i l 1987, c l a i m a n t f i l e d a c l a i m f o r t e n d i n i t i s o f 
t h e l e f t w r i s t . P r i o r t o t h a t t i m e , she had e x p e r i e n c e d 
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p e r s i s t e n t p a i n i n t h e l e f t w r i s t . The c l a i m was a c c e p t e d by t h e 
i n s u r e r . I n September 1987, t h e c l a i m was c l o s e d by D e t e r m i n a t i o n 
O r d e r , w h i c h awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y t h r o u g h 
September 3, 1987. 

C l a i m a n t ' s l e f t w r i s t c o n d i t i o n i s c h r o n i c . She 
o c c a s i o n a l l y d r o p s t h i n g s due t o p a i n and c a n n o t l i f t , o v e r f i v e 
p ounds w i t h t h e l e f t w r i s t . Her l e f t w r i s t r e m a i n s p a i n f u l when 
she i s n o t u s i n g i t , b u t n o t t o as g r e a t an e x t e n t as when she i s 
u s i n g i t . When she uses t h e l e f t w r i s t f o r any l e n g t h o f t i m e , i t 
becomes v e r y p a i n f u l . As a r e s u l t o f her compensable l e f t w r i s t 
i n j u r y , she has s u s t a i n e d a l o s s o f use o r f u n c t i o n i n t h e m i n i m a l 
r a n g e . 

FINDINGS OF ULTIMATE FACT 

.As a r e s u l t o f h e r compensable l e f t w r i s t c o n d i t i o n , 
c l a i m a n t has s u s t a i n e d a l o s s o f use o r f u n c t i o n o f t h e l e f t w r i s t 
e q u a l t o f i v e p e r c e n t . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on A u g u s t 14, 1987. 
The i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s beyond t h a t d a t e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d 
any p e r m a n e n t d i s a b i l i t y t o h e r l e f t w r i s t as a r e s u l t o f h e r 
compens a b l e c o n d i t i o n . We d i s a g r e e . 

E x t e n t o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s measured by 
t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o 
t h e i n d u s t r i a l i n j u r y . ORS 656.214(2). I n d e t e r m i n i n g l o s s o f 
use o r f u n c t i o n , we c o n s i d e r m e d i c a l and l a y e v i d e n c e i n l i g h t o f 
t h e r u l e s s e t f o r t h i n OAR 436-30-001 e_t s e q . We a p p l y t h e s e 
r u l e s , as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . SAIF 
v. B a e r , 61 Or App 335, 337-38, r e v den 294 Or 749 (1983). Loss 
o f use o r f u n c t i o n does n o t n e c e s s a r i l y . c o r r e l a t e w i t h t h e 
m e c h a n i c a l i m p a i r m e n t , a l t h o u g h m e c h a n i c a l i m p a i r m e n t i s u s u a l l y 
an i m p o r t a n t c o n s i d e r a t i o n . Boyce v. Sambo's R e s t a u r a n t , 
44 Or App 305, 308 (1 9 8 0 ) . C l a i m a n t ' s t e s t i m o n y as t o l o s s o f use 
or f u n c t i o n o f a s c h e d u l e d member can be a s u f f i c i e n t b a s i s f o r an 
award o f p e r m a n e n t d i s a b i l i t y . See G a r b u t t v. SAIF, 297 Or 148, 
151 ( 1 9 8 4 ) , , ' : 

Dr. R a b i e r e p o r t e d t h a t c l a i m a n t ' s l e f t w r i s t c o n d i t i o n 
i s c h r o n i c . F u r t h e r , she c a n n o t p e r f o r m r e p e t i t i v e f u n c t i o n s w i t h 
h e r l e f t h a nd. C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she c a n n o t l i f t 
i t e m s o v e r f i v e pounds and o c c a s i o n a l l y d r o p s t h i n g s . She a l s o 
t e s t i f i e d t h a t she e x p e r i e n c e s p a i n i n t h e l e f t w r i s t when she has 
t o use i t , as w e l l as some p a i n when n o t u s i n g t h e l e f t w r i s t . 

A f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , and 
t a k i n g i n t o a c c o u n t t h e m e d i c a l e v i d e n c e as w e l l as c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y c o n c e r n i n g h e r d i s a b l i n g p a i n and p h y s i c a l 
l i m i t a t i o n s , . w e c o n c l u d e t h a t a 5 . p e r c e n t s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t 
w r i s t a c c u r a t e l y r e f l e c t s c l a i m a n t ' s s c h e d u l e d l o s s . 

We t u r n t o t h e t e m p o r a r y d i s a b i l i t y i s s u e . The R e f e r e e 
a f f i r m e d t h e D e t e r m i n a t i o n O r d e r , w h i c h f o u n d t h a t c l a i m a n t was 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y t h r o u g h September 3, 1987. The 
i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y on A u g u s t 14, 1987. We a g r e e . 
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" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l 
i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

H e r e , Dr. Nye, s u r g e o n , p e r f o r m e d an i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n on A u g u s t 14, 1987. I n c o n j u n c t i o n w i t h t h i s 
e x a m i n a t i o n , e l e c t r o d i a g n o s t i c s t u d i e s were c o n d u c t e d , w h i c h were 
f o u n d t o be n o r m a l . Dr. Nye c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n t o be 
m e d i c a l l y s t a t i o n a r y . Dr. R a b i e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
a g r e e d w i t h Dr. Nye's e x a m i n a t i o n . 

Inasmuch as t h e m e d i c a l e v i d e n c e i s i n a g r e e m e n t t h a t 
c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on A u g u s t 14, 
1987, we m o d i f y t h a t p o r t i o n o f t h e D e t e r m i n a t i o n Order t h a t 
a w a r d ed t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h September 3, 1987. 

R e g a r d i n g t h e o f f s e t i s s u e , t h e R e f e r e e c o n c l u d e d t h a t 
t h e i n s u r e r had f a i l e d t o p r o v e e n t i t l e m e n t t o an o f f s e t because 
i t had f a i l e d t o p r e s e n t e v i d e n c e o f t h e s p e c i f i c d o l l a r amount o f 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i t o v e r p a i d . The i n s u r e r a r g u e s 
t h a t t h e p r e c i s e d o l l a r amount o f i t s o f f s e t i s a c l a i m s 
p r o c e s s i n g m a t t e r w h i c h need n o t be p r o v e n i n t h i s p r o c e e d i n g , and 
t h a t an o f f s e t may be a u t h o r i z e d based upon a d e t e r m i n a t i o n o f t h e 
d a t e s d u r i n g w h i c h c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . 

We a g r e e w i t h t h e i n s u r e r . No s t a t u t e o r r u l e r e q u i r e s 
p r o o f o f t h e s p e c i f i c d o l l a r amount o f an o f f s e t b e f o r e i t can be 
a u t h o r i z e d . The E v a l u a t i o n S e c t i o n r o u t i n e l y a u t h o r i z e s o f f s e t s 
based upon i t s d e t e r m i n a t i o n o f t h e d a t e s d u r i n g w h i c h t h e 
c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n ; i t 
a l l o w s t h e i n s u r e r t o d e t e r m i n e t h e p r e c i s e d o l l a r amount o f t h e 
o f f s e t as a c l a i m s p r o c e s s i n g m a t t e r . See OAR 4 3 6 - 6 0 - 1 7 0 ( 2 ) . We 
have a u t h o r i z e d o f f s e t s on t h e same b a s i s . E.g., M i c h a e l T. 
A l i o t h , 41 Van N a t t a 386, 389 ( 1 9 8 9 ) ; James D. S h i r k , 
41 Van N a t t a 90, 95 ( 1 9 8 9 ) . We a d h e r e t o t h a t p r o c e d u r e i n t h i s 
c a s e . S h o u l d t h e i n s u r e r e v e r have o c c a s i o n t o t a k e t h e o f f s e t , 
o f c o u r s e , c l a i m a n t r e t a i n s t h e r i g h t t o c o n t e s t t h e d o l l a r amount 
s e t by t h e i n s u r e r by way o f a r e q u e s t f o r h e a r i n g under 
ORS 656.283. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 1 , 1988 i s r e v e r s e d . 
C l a i m a n t i s awarded 5 p e r c e n t (7.5 d e g r e e s ) s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r l o s s o f use o f f u n c t i o n o f t h e l e f t w r i s t . 
C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed $3,000. The 
D e t e r m i n a t i o n O r d e r i s f u r t h e r m o d i f i e d t o ' award t e m p o r a r y 
d i s a b i l i t y t h r o u g h A u g u s t 14, 1987, r a t h e r t h a n September 3, 
1987. The i n s u r e r i s a u t h o r i z e d t o r e c o v e r t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n p a i d beyond A u g u s t 14, 1987 a g a i n s t t h e c u r r e n t a n d, 
i f an o v e r p a y m e n t c o n t i n u e s t o e x i s t , f u t u r e awards o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y g r a n t e d on t h i s c l a i m . A c l i e n t - p a i d f e e , n o t 
t o exceed $278.50, i s a p p r o v e d . 
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LORNA G. BAKER, Claimant WCB 87-13894 
M e r r i l l Schneider, Claimant's Attorney October 26, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
S t . M a r t i n ' s o r d e r t h a t : (1) h e l d t h a t h er t r e a t i n g p h y s i c i a n ' s 
l e t t e r o f June 20, 1986 t o t h e i n s u r e r was n o t an a g g r a v a t i o n 
c l a i m ; and (2) u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f h e r 
m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c c a r e a f t e r June 30, 1987. 
We r e v e r s e . 

ISSUES 

1 . Whether t h e t r e a t i n g p h y s i c i a n ' s l e t t e r o f June 20, 
1986 was an a g g r a v a t i o n c l a i m . 

2. I f s o , w h e t h e r t h a t c l a i m was c o m p e n s a b l e . 
3. Whether c h i r o p r a c t i c t r e a t m e n t a f t e r June 30, 1987 

was c o m p e n s a b l e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compe n s a b l e t h o r a c o c e r v i c a l s t r a i n 
on O c t o b e r 3, 1980. The i n s u r e r a c c e p t e d t h e c l a i m f o r a 
d i s a b l i n g i n j u r y . C l a i m a n t t r e a t e d c o n s e r v a t i v e l y w i t h 
Dr. Wegner, a c h i r o p r a c t o r , and r e t u r n e d t o work f o r t h e 
e m p l o y e r . However, c o n t i n u i n g symptoms f o r c e d h e r t o q u i t t h a t 
j o b , and she began w o r k i n g as a f u l l - t i m e w a i t r e s s f o r a n o t h e r 
e m p l o y e r . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on 
A u g u s t 17, 1982, w i t h no p e r m a n e n t d i s a b i l i t y a w a r d . C l a i m a n t 
c o n t i n u e d t o r e c e i v e p a l l i a t i v e c a r e f r o m Wegner f o r p e r i o d i c , 
s y m p t o m a t i c e x a c e r b a t i o n s a l o n g t h e c e r v i c a l and t h o r a c i c s p i n e . 
The f r e q u e n c y o f t r e a t m e n t r a n g e d f r o m two t o f o u r v i s i t s p e r 
month. 

C l a i m a n t q u i t h e r w a i t r e s s j o b and, i n O c t o b e r , 1985, 
she began w o r k i n g f o r t h e P o r t l a n d P u b l i c S c h o o l s as a p a r t - t i m e 
h e l p e r i n a b a k e r y . She assumed f u l l - t i m e d u t i e s i n F e b r u a r y , 
1986. On March 7, 1986, she e x p e r i e n c e d a f l a r e - u p o f p a i n i n t h e 
neck and m i d d l e back w h i l e l i f t i n g dough a t w o r k . The d i a g n o s i s 
was a m i d - t h o r a c i c s t r a i n w i t h a s s o c i a t e d t h o r a c o c e r v i c a l and 
l u m b a r j o i n t d y s f u n c t i o n s . She began t r e a t i n g t h r e e t i m e s w e e k l y 
w i t h Wegner and was t o t a l l y d i s a b l e d f o r more t h a n 14 c o n s e c u t i v e 
d a ys b e f o r e r e t u r n i n g t o m o d i f i e d work i n l a t e May, 1986. 
C l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h t h e P o r t l a n d P u b l i c 
S c h o o l s , b u t t h e y d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m on June 16, 
1986. The d e n i a l was n o t a p p e a l e d . 

On June 20, 1986, Dr. Wegner w r o t e t h e i n s u r e r t h e 
f o l l o w i n g l e t t e r : 

" [ C l a i m a n t ] s u f f e r e d an a g g r a v a t i o n o f h e r 
i n j u r y w h i l e she was w o r k i n g f o r t h e 
P o r t l a n d P u b l i c S c h o o l s , i n - t h e b a k e r y on 
3-7-86. O r i g i n a l l y , a c l a i m was f i l e d w i t h 
h e r e m p l o y e r , h o w e v e r , t h e y d e n i e d i t 
s t a t i n g t h a t i t was as a r e s u l t o f h e r 
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o r i g i n a l i n j u r y . T h e r e f o r e , we are 
s u b m i t t i n g the b i l l s t o you. 
Enclosed are copies o f the correspondence. 
We awa i t your answer c o n c e r n i n g t h i s 
m a t t e r . " 

By l e t t e r o f J u l y 3, 1986, the i n s u r e r responded t h a t i t 
would accept c l a i m a n t ' s "ongoing t r e a t m e n t . " By t h a t t i m e , t h e 
fr e q u e n c y o f t r e a t m e n t had been reduced' t o t w i c e per week. 
Claimant e v e n t u a l l y q u i t the bakery j o b due t o l i f t i n g r e s t r i c t i o n s 
and began work i n g as a companion f o r e l d e r l y i n d i v i d u a l s . 

On June 30, 1987, the i n s u r e r denied c l a i m a n t ' s " c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t " on t h e ba s i s t h a t t h e o r i g i n a l 1980 i n j u r y 
had r e s o l v e d and t h a t c o n t i n u e d t r e a t m e n t was not reasonable and 
necessary. T h e r e a f t e r , m e d i c a l b i l l s f o r f u r t h e r c h i r o p r a c t i c care 
were s u b m i t t e d t o the i n s u r e r , and have not been p a i d . 

FINDINGS OF ULTIMATE FACT 

Dr. Wegner's l e t t e r o f June 20, 1986 put the i n s u r e r on 
n o t i c e t h a t c l a i m a n t sought t r e a t m e n t f o r a worsened c o n d i t i o n 
r e l a t e d t o the compensable i n j u r y . The compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o both c l a i m a n t ' s worsened c o n d i t i o n i n 
March, 1986, and her need f o r c h i r o p r a c t i c t r e a t m e n t a f t e r June 30, 
1987 . 

CONCLUSIONS OF LAW AND OPINION 

The Referee h e l d t h a t Dr. Wegner's l e t t e r of June 20, 
1986, was not an a g g r a v a t i o n c l a i m and upheld the i n s u r e r ' s 
"de f a c t o " d e n i a l of c h i r o p r a c t i c t r e a t m e n t rendered a f t e r June 30, 
1987. We d i s a g r e e w i t h t h e Referee's d e c i s i o n on both i s s u e s . 

A g g r a v a t i o n 

1. Claim f o r A g g r a v a t i o n 

A l e g a l l y c o g n i z a b l e c l a i m f o r a g g r a v a t i o n must put the 
i n s u r e r on n o t i c e t h a t c l a i m a n t seeks t r e a t m e n t f o r a worsened 
c o n d i t i o n . ORS 656.273(1), ( 3 ) ; Avalos v. Bowyer, 89 Or App 546, 
549 ( 1 9 8 8 ) ; K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127, 130, on 
r e c o n s i d e r a t i o n 85 Or App 477, remanded f o r r e c o n s i d e r a t i o n on 
o t h e r grounds 304 Or 436 (198 7 ) . I n h o l d i n g t h a t Wegner's l e t t e r 
was not an a g g r a v a t i o n c l a i m , t h e Referee reasoned t h a t t h e l e t t e r 
merely requested medical s e r v i c e s b e n e f i t s under ORS 656.245 f o r 
c o n t i n u i n g c o n d i t i o n s r e s u l t i n g from the o r i g i n a l i n j u r y . We 
d i s a g r e e . 

F i r s t , t h e l e t t e r s p e c i f i c a l l y s t a t e d t h a t c l a i m a n t had 
s u f f e r e d an " a g g r a v a t i o n o f her i n j u r y " on March 7, 1986. Because 
an a g g r a v a t i o n i s a worsening, t h e l e t t e r c l e a r l y i n d i c a t e d t h a t 
the d o c t o r f e l t a worsening had o c c u r r e d . A d d i t i o n a l l y , the l e t t e r 
i n d i c a t e d t h a t a c l a i m was f i l e d w i t h the P o r t l a n d P u b l i c Schools 
(PPS), the employer a t the time o f " a g g r a v a t i o n , " but t h a t i t was 
denied on the ground t h a t t h e " a g g r a v a t i o n " r e s u l t e d from t h e 
o r i g i n a l i n j u r y . The f i l i n g of the c l a i m w i t h PPS should have 
a l e r t e d the i n s u r e r t h a t c l a i m a n t was seeking b e n e f i t s f o r more 
than c o n t i n u i n g c o n d i t i o n s . F i n a l l y , c l a i m a n t ' s t r e a t m e n t 
f r e q u e n c y i n c r e a s e d s h a r p l y a f t e r t h e " a g g r a v a t i o n . " Whereas she 
t r e a t e d two t o f o u r times monthly p r i o r t o March, 1986, she was 
t r e a t i n g a p p r o x i m a t e l y 12 times monthly d u r i n g t h e succeeding 
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months. When the language of Dr. Wegner's l e t t e r i s viewed i n the 
c o n t e x t o f s h a r p l y i n c r e a s i n g t r e a t m e n t f r e q u e n c y , we f i n d t h a t t h e 
i n s u r e r was put on n o t i c e t h a t t r e a t m e n t f o r more than c o n t i n u i n g 
c o n d i t i o n s i s i n d i c a t e d . The l e t t e r of June 20, 1986 was an 
a g g r a v a t i o n c l a i m . See K r a j a c i c v. B l a z i n g Orchards, supra. 

2. C o m p e n s a b i l i t y o f Claim 

To e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , c l a i m a n t 
must prove t h a t : ( 1 ) her c o n d i t i o n has worsened s i n c e the l a s t 
award' o f compensation, so t h a t she i s more d i s a b l e d ; and ( 2 ) the 
worsened c o n d i t i o n i s c a u s a l l y r e l a t e d t o the o r i g i n a l compensable 
i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; Grable v. Weyerhaeuser Company, 
291 Or 387, 400-01 ( 1 9 8 1 )T"Smith v. SAIF, 302 Or 396, 399 ( 1986 ) . 

To prove a worsening of her c o n d i t i o n , c l a i m a n t must 
prove t h a t she i s more d i s a b l e d , meaning l e s s able t o work, than 
she was a t the time of the l a s t award or arrangement of 
compensation. Smith v. SAIF, supra. Here, the l a s t award of 
compensation was the August 17, 1982, D e t e r m i n a t i o n Order t h a t 
awarded no permanent d i s a b i l i t y . Hence, we i n f e r t h a t the award 
d i d not contemplate any f u t u r e f l a r e u p s r e s u l t i n g i n t o t a l 
d i s a b i l i t y . Due t o i n c r e a s e d symptoms r e s u l t i n g from the March 7, 
1986, i n c i d e n t , Dr. Wegner took c l a i m a n t o f f work from March 11 t o 
May 7, 1986. Claimant r e t u r n e d t o m o d i f i e d work f o r a few days, 
but her symptoms ag a i n f o r c e d her t o leave work from May 12 t o 
May 27, 1986. We f i n d , t h e r e f o r e , t h a t c l a i m a n t was a t l e a s t 
t e m p o r a r i l y more d i s a b l e d than she was a t the time of the l a s t 
award of compensation. We are persuaded t h a t c l a i m a n t ' s c o n d i t i o n 
had worsened s i n c e the l a s t award of compensation. See i d . 

On t h e element o f c a u s a t i o n , c l a i m a n t contends t h a t the 
i n s u r e r , by s p e c i f i c a l l y a c c e p t i n g "ongoing t r e a t m e n t " f o r 
I n c r e a s e d symptoms on J u l y 3, 1986, e f f e c t i v e l y conceded t h e c a u s a l 
c o n n e c t i o n between her c u r r e n t symptoms and the o r i g i n a l 
compensable i n j u r y and cannot subs e q u e n t l y deny the same. We do 
not reach t h a t q u e s t i o n because we f i n d , based on the m e d i c a l 
evidence, t h a t c l a i m a n t ' s worsened c o n d i t i o n was r e l a t e d t o the 
compensable i n j u r y . 

The m e d i c a l evidence on c a u s a t i o n i s d i v i d e d . 
Dr. U t t e r b a c k , an o r t h o p e d i s t , conducted an independent m e d i c a l 
e x a m i n a t i o n f o r PPS on May 27, 1986 . U t t e r b a c k r e l a t e d current-
symptoms t o the o r i g i n a l t h o r a c o c e r v i c a l i n j u r y i n 1980, based on 
the s i x - y e a r h i s t o r y of c o n t i n u o u s c h i r o p r a c t i c t r e a t m e n t and the 
s i m i l a r i t y between past and p r e s e n t symptoms. Dr. Wegner c o n c u r r e d . 

A c o n t r a r y o p i n i o n was o f f e r e d by Dr. H o w e l l , an 
o s t e o p a t h who conducted an IME f o r the i n s u r e r on June 5, 1987. 
Howell opined t h a t the o r i g i n a l 1980 i n j u r y had r e s o l v e d , a s s e r t i n g 
t h a t c u r r e n t c o m p l a i n t s of i n c r e a s e d symptoms i n the m i d - t h o r a c i c 
s p i n e developed o n l y a f t e r the March, 1986, i n c i d e n t and c o u l d not 
be r e l a t e d t o the o r i g i n a l i n j u r y . 

We are more persuaded by the o p i n i o n s of Drs. Wegner and 
U t t e r b a c k . As t r e a t i n g p h y s i c i a n , Wegner has had c o n t i n u o u s , 
f i r s t - h a n d exposure t o c l a i m a n t ' s c o n d i t i o n s i n c e the o r i g i n a l 
i n j u r y i n 1980; t h e r e f o r e , h i s o p i n i o n i s e n t i t l e d t o g r e a t e r 
w e i g h t . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . F u r t h e r , 
U t t e r b a c k examined c l a i m a n t some t h r e e months a f t e r her c o n d i t i o n 
worsened, whereas Howell d i d not see c l a i m a n t u n t i l more than one 
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year had passed. For t h a t reason, U t t e r b a c k had a b e t t e r 
o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n . F i n a l l y , 
U t t e r b a c k ' s o p i n i o n was s u p p o r t e d by the r e c o r d . For the s i x years 
f o l l o w i n g the o r i g i n a l i n j u r y , c l a i m a n t had been t r e a t i n g w i t h 
Wegner f o r p e r i o d i c e x a c e r b a t i o n s of symptoms along the 
t h o r a c o c e r v i c a l s p i n e . Claimant's past symptoms were s i m i l a r t o 
those she experienced a f t e r the March, 1986, i n c i d e n t . I n 
November, 1985, Wegner t r e a t e d her f o r p a i n i n the c e r v i c a l , upper 
t h o r a c i c and lower t h o r a c i c s p i n e , and diagnosed c h r o n i c 
t h o r a c o c e r v i c a l s t r a i n . A f t e r the 1986 i n c i d e n t , c l a i m a n t had p a i n 
and myospasms i n the c e r v i c a l spine and t h r o u g h o u t the t h o r a c i c 
s p i n e . A l t h o u g h the symptoms i n v o l v e d a g r e a t e r p o r t i o n o f the 
s p i n e , they were l o c a t e d r o u g h l y i n the same areas p r e v i o u s l y 
i n j u r e d . For the f o r g o i n g reasons, we are s a t i s f i e d t h a t 
c l a i m a n t ' s worsened c o n d i t i o n was c a u s a l l y r e l a t e d t o the o r i g i n a l 
compensable i n j u r y . Claimant's a g g r a v a t i o n c l a i m i s compensable. 

C o m p e n s a b i l i t y of Medical S e r v i c e s 

On r e v i e w , c l a i m a n t does not c h a l l e n g e the i n s u r e r ' s 
June 30, 1987 d e n i a l of " c u r r e n t c h i r o p r a c t i c t r e a t m e n t . " Rather, 
she c h a l l e n g e s the i n s u r e r ' s "de f a c t o " d e n i a l Of c h i r o p r a c t i c 
t r e a t m e n t rendered a f t e r t h e date of d e n i a l . The i n s u r e r responds 
t h a t p o s t - d e n i a l t r e a t m e n t was f o r the same c o n d i t i o n f o r which 
t r e a t m e n t was o r i g i n a l l y denied and, f o r t h a t reason, l i t i g a t i o n o f 
the c o m p e n s a b i l i t y of p o s t - d e n i a l t r e a t m e n t i s p r e c l u d e d , 
a p p a r e n t l y on the b a s i s of res j u d i c a t a . We d i s a g r e e . 

We have h e l d t h a t the res j u d i c a t a e f f e c t of an 
u n c h a l l e n g e d d e n i a l of m e d i c a l s e r v i c e s i s l i m i t e d t o m e d i c a l 
s e r v i c e s rendered on or b e f o r e the date of the d e n i a l . David E. 
Gates, 40 Van N a t t a 798, 800 ( 1 9 8 8 ) ; Leonard A. Chambers, 
40 Van N a t t a 969, 971 ( 1 9 8 8 ) . The d o c t r i n e of res j u d i c a t a does 
not bar c l a i m a n t from r a i s i n g the i s s u e of the c o m p e n s a b i l i t y o f 
p o s t - d e n i a l t r e a t m e n t . I d . T h e r e f o r e , we now c o n s i d e r t h e 
q u e s t i o n of the c o m p e n s a b i l i t y o f p o s t - d e n i a l t r e a t m e n t i n t h i s 
case. 

To e s t a b l i s h t h e c o m p e n s a b i l i t y of p o s t - d e n i a l 
c h i r o p r a c t i c t r e a t m e n t , c l a i m a n t must prove t h a t her c u r r e n t 
c o n d i t i o n and r e s u l t i n g need f o r t r e a t m e n t are m a t e r i a l l y r e l a t e d 
t o her o r i g i n a l i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) ; Van B l o k l a n d v. Oregon 
H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) ; Jordan v. 
SAIF, 86 Or App 29, 32 (1987 ) . Claimant's symptoms have remained 
e s s e n t i a l l y the same i n n a t u r e and l o c a t i o n s i n c e her c o n d i t i o n 
worsened i n March, 1986. Moreover, she has c o n s i s t e n t l y t r e a t e d 
w i t h Wegner f o r those symptoms s i n c e the worsening. Given the 
c o n t i n u i t y of symptoms and t r e a t m e n t s i n c e the worsening, our 
d i s p o s i t i o n of the a g g r a v a t i o n i s s u e , p a r t i c u l a r l y t he c a u s a t i o n 
element, e f f e c t i v e l y r e s o l v e s t h i s i s s u e i-n f a v o r of 
c o m p e n s a b i l i t y . The compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o ' 
c l a i m a n t ' s c u r r e n t c o n d i t i o n and her need f o r t r e a t m e n t a f t e r 
June 30, 1987. P o s t - d e n i a l t r e a t m e n t i s compensable. 

ORDER 

The Referee's order dated February 1 , 1988, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s set a s i d e and the c l a i m i s remanded 
t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. The i n s u r e r ' s 
"de f a c t o " d e n i a l of m e d i c a l s e r v i c e s rendered a f t e r June 30, 1987, 
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i s s e t a s i d e , and t h e i n s u r e r i s ordered t o pay a l l b i l l s r e c e i v e d 
f o r m e dical s e r v i c e s rendered a f t e r t h a t date unless denied w i t h i n 
t h e time p r o v i d e d by law. The remainder o f the Referee's o r d e r i s 
a f f i r m e d . For s e r v i c e s rendered a t h e a r i n g and on r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed fee o f J$2, 000, t o be 
p a i d by the i n s u r e r . The Board approves a c l i e n t - p a i d fee not t o 
exceed $1,064. 

MICHAEL C. BATORI, Claimant Own Motion 89-0288M 
SAIF Corp, Insurance C a r r i e r October 26, 1989 

Own Motion Order Reviewing S e l f -
Closure 

Claimant r e q u e s t s review of the SAIF C o r p o r a t i o n ' s 
J u l y 3, 1989 N o t i c e of Closure of t h i s own motion c l a i m . That 
n o t i c e found c l a i m a n t m e d i c a l l y s t a t i o n a r y as of June 9, 1989, and 
awarded temporary d i s a b i l i t y b e n e f i t s from A p r i l 4, 1989 t h r o u g h 
A p r i l 20, 1989. Claimant contends t h a t h i s c l a i m was p r e m a t u r e l y 
c l o s e d , and t h a t he i s e n t i t l e d t o f u r t h e r temporary d i s a b i l i t y 
compensation. 

T h i s c l a i m was i n i t i a l l y reopened by Board Own Motion 
Order, i s s u e d May 3 1 , 1989.; Under t h a t o r d e r , c l a i m a n t i s 
e n t i t l e d t o temporary d i s a b i l i t y compensation u n t i l he becomes 
m e d i c a l l y s t a t i o n a r y or r e t u r n s t o r e g u l a r work a t the r e g u l a r 
wage. SAIF's N o t i c e o f Closure was premature i f i t was i s s u e d 
b e f o r e c l a i m a n t became m e d i c a l l y s t a t i o n a r y . ORS 656. 278 ( 1 ) ( a ) . 

I n i s s u i n g i t s N o t i c e of C l o s u r e , SAIF r e l i e d on a 
s t a n d a r d supplemental m e d i c a l r e p o r t form, completed by t r e a t i n g 
p h y s i c i a n Hirshman on June 12, 1989. Dr. Hirshman checked boxes 
on t h a t form i n d i c a t i n g t h a t c l a i m a n t was r e l e a s e d t o r e g u l a r work 
on A p r i l 2 1 , 1989, and c u r r e n t l y m e d i c a l l y s t a t i o n a r y . 

However, i t appears t h a t , p r i o r t o c l o s u r e , Dr. Hirshman 
changed h i s o p i n i o n . I n a J u l y 2, 1989 l e t t e r t o SAIF, 
Dr. Hirshman noted t h a t c l a i m a n t has not been able t o r e t u r n t o 
h i s r e g u l a r work s i n c e h i s knee s u r g e r y i n A p r i l 1986 . 
Dr. Hirshman a l s o noted the p o s s i b i l i t y t h a t c l a i m a n t would need 
more major r e c o n s t r u c t i v e s u r g e r y , and he s t a t e d t h a t he had 
advised c l a i m a n t t o r e t u r n f o r f u r t h e r t r e a t m e n t i n August 1989 i f 
he had not improved s u f f i c i e n t l y t o r e t u r n t o work. S e v e r a l days 
l a t e r , on J u l y 10, 1989, Dr. Hirshman completed a r e l e a s e t o 
m o d i f i e d work form c l e a r l y s t a t i n g t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y . 

Based on t h i s m e dical evidence, we are persuaded t h a t 
c l a i m a n t d i d not r e t u r n t o h i s r e g u l a r work a f t e r he was r e l e a s e d 
t o work i n A p r i l 1989. We are f u r t h e r persuaded t h a t c l a i m a n t was 
not m e d i c a l l y s t a t i o n a r y when SAIF is s u e d i t s N o t i c e of C l o s u r e on 
J u l y 3, 1989. A c c o r d i n g l y , we conclude t h a t the i n s u r e r ' s N o t i c e 
of Closure was improper, and t h a t SAIF i m p r o p e r l y t e r m i n a t e d 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s on A p r i l 20, 1989. 

We, t h e r e f o r e , s e t a s i d e the N o t i c e of Closure and 
i n s t r u c t SAIF t o recommence payment of temporary d i s a b i l i t y 
b e n e f i t s as of A p r i l 2 1 , 1989. SAIF should c o n t i n u e p a y i n g 
temporary d i s a b i l i t y compensation u n t i l c l a i m a n t i s m e d i c a l l y 
s t a t i o n a r y or r e t u r n s t o h i s r e g u l a r work a t the r e g u l a r wage, 
whichever i s e a r l i e r . When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d 
by t h e i n s u r e r pursuant t o OAR 438-12-055. Reimbursement from t h e 
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Reopened Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under 
ORS 656.625 and OAR 436, D i v i s i o n 45. 

IT IS SO ORDERED. 

LEO A. DEG, Claimant WCB 87-03339 
Royce, et a l . , Claimant's Attorneys October 26, 1989 
Moscato & Byerly, Defense Attorneys . Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of Referee Neal's o r d e r which: 
( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; ( 2 ) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y f o r a neck 
i n j u r y from 60 p e r c e n t (192 d e g r e e s ) , as awarded by a p r i o r 
D e t e r m i n a t i o n Order and Referee's o r d e r , t o 80 p e r c e n t (256 
d e g r e e s ) ; and ( 3 ) i n c r e a s e d c l a i m a n t ' s scheduled permanent p a r t i a l 
d i s a b i l i t y award f o r l o s s of use or f u n c t i o n of the r i g h t arm from 
15 p e r c e n t (28.8 d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n 
Order and Referee's o r d e r , t o 65 p e r c e n t (124.8 d e g r e e s ) . On 
r e v i e w , c l a i m a n t contends t h a t he i s permanently t o t a l l y d i s a b l e d . 
We agree and r e v e r s e . 

FINDINGS OF FACT 

I n January 1982, c l a i m a n t s u s t a i n e d a compensable i n j u r y 
t o h i s neck and r i g h t s h o u l d e r . A subsequent myelogram r e v e a l e d a 
h e r n i a t e d d i s c , r i g h t s i d e C6-7. I n November 1982 c l a i m a n t 
underwent a laminectomy. The c l a i m was c l o s e d by a March 1984 
D e t e r m i n a t i o n Order t h a t g r a n t e d c l a i m a n t 20 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s neck i n j u r y and 15 p e r c e n t scheduled 
permanent d i s a b i l i t y f o r l o s s of use or f u n c t i o n of h i s r i g h t arm. 

Claimant appealed the D e t e r m i n a t i o n Order and a p r i o r 
Referee g r a n t e d c l a i m a n t an a d d i t i o n a l 40 p e r c e n t unscheduled 
permanent d i s a b i l i t y . At t h a t t i m e , n e u r o l o g i c a l t e s t i n g r e v e a l e d 
t h a t he had i r r e v e r s i b l e nerve changes and l o s s of muscle i n the 
r i g h t arm. I n May 1984, a p s y c h o l o g i c a l s c r e e n i n g i n d i c a t e d poor 
r e a d i n g s k i l l s , w i t h c l a i m a n t ' s v o c a b u l a r y a t the 4 t h grade l e v e l 
and comprehension a t the 5th grade l e v e l . I n J u l y 1984, c l a i m a n t 
was t e r m i n a t e d by the employer because i t d i d not have work f o r him 
w i t h i n h i s medical l i m i t a t i o n s . 

I n October 1984, c l a i m a n t was approved f o r an a u t h o r i z e d 
t r a i n i n g program. An e v a l u a t i o n a t t h a t time showed t h a t c l a i m a n t 
f u n c t i o n e d i n the d u l l normal range i n v e r b a l and n o n - v e r b a l 
t e s t i n g . I n March 1985, c l a i m a n t ' s v o c a t i o n a l s e r v i c e p r o v i d e r 
changed. I n A p r i l 1985, Dr. Chandler r e p o r t e d t h a t c l a i m a n t was 
i n c a p a c i t a t e d from r e g u l a r work. Claimant's new v o c a t i o n a l 
c o u n s e l o r sent c l a i m a n t f o r an employment t r a i n i n g program 
e v a l u a t i o n i n June 1985. Claimant was found e l i g i b l e , but medical 
problems and some c o n f u s i o n r e g a r d i n g h i s l i m i t a t i o n s caused a 
d e l a y i n e n t e r i n g the program. 

I n J u l y 1985, c l a i m a n t was diagnosed as having r i g h t 
c a r p a l t u n n e l syndrome. The employer denied t h i s c o n d i t i o n and a 
d i s p u t e d c l a i m s e t t l e m e n t disposed of the c a r p a l t u n n e l syndrome 
c l a i m . During t h i s t i m e , v o c a t i o n a l s e r v i c e s were delayed w h i l e 
c l a i m a n t ' s p h y s i c a l problems were being c l a r i f i e d . I n January 
1986, c l a i m a n t ' s v o c a t i o n a l p r o v i d e r was again changed, t h i s time 
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a t c l a i m a n t ' s r e q u e s t . V o c a t i o n a l c o n s u l t a n t A l v e r s o n began 
wo r k i n g w i t h c l a i m a n t i n February 1986. 

I n March 1986, c l a i m a n t developed a f r o z e n s h o u l d e r 
syndrome as a r e s u l t of h i s i n j u r i e s and s u r g e r y . I n May 1986, 
A l v e r s o n and c l a i m a n t developed an approved t r a i n i n g program t o 
r e t r a i n c l a i m a n t as a mote l or r e s t a u r a n t manager. Dr. Chandler, 
c l a i m a n t ' s then t r e a t i n g p h y s i c i a n , approved t h i s v o c a t i o n a l g o a l . 
As p a r t of h i s t r a i n i n g , c l a i m a n t began r e c e i v i n g a d u l t b a s i c 
e d u c a t i o n and t u t o r i n g a t a community c o l l e g e . 

I n mid-May 1986, c l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f 
neck and r i g h t s h o u l d e r p a i n from u s i n g t h e computer a t h i s 
t r a i n i n g s c h o o l . He missed some time from school and had 
d i f f i c u l t y t o l e r a t i n g t h e work f o r more than a b r i e f p e r i o d o f time 
because of p a i n . He worked hard and made adequate academic 
p r o g r e s s but was o n l y able t o t o l e r a t e 1 1/2 t o 3 hours o f sc h o o l a 
day, and t h a t w i t h c o n s i d e r a b l e d i f f i c u l t y . Claimant achieved o n l y 
25 t o 30 p e r c e n t o f the l e v e l t h a t was needed f o r e n t r y l e v e l 
s e d e n t a r y work. 

Cl a i m a n t ' s t r a i n i n g and v o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d i n August 1986 f o r medical reasons and because i t had 
been determined t h a t h i s t r a i n i n g would not prepare him f o r work he 
would be able t o do. 

Claimant i s 49 years o l d w i t h an 8 t h grade e d u c a t i o n . He 
o b t a i n e d a GED i n 1963 or 1964. He had worked f o r the employer f o r 
over 23 years on t h e pot l i n e s . His o n l y o t h e r j o b was s e v e r a l 
y e a r s ' work i n a f o u n d r y . 

Claimant can o c c a s i o n a l l y l i f t , c a r r y , push, and p u l l up 
t o 20 pounds. He can o c c a s i o n a l l y bend, t w i s t , crouch and k n e e l . 
Claimant can f r e q u e n t l y walk on even or uneven s u r f a c e s and c l i m b 
s t a i r s . 

FINDINGS OF ULTIMATE FACT 

Claimant i s permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n as a r e s u l t o f 
h i s compensable i n j u r y . Claimant has made reasonable e f f o r t s t o 
f i n d work. 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t was not permanently 
t o t a l l y d i s a b l e d . We d i s a g r e e . 

I n o r d e r t o prove e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s , c l a i m a n t must prove t h a t he i s permanently 
i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent t o t a l 
d i s a b i l i t y may r e s u l t from l e s s than t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , 
a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental c a p a c i t y , 
e m o t i o n a l c o n d i t i o n , as w e l l as c o n d i t i o n s of the l a b o r market. 
Wi l s o n v. Weyerhaeuser, 30 Or App 403, 409 (1977). Unless 
c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s nonmedical 
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d i s a b i l i t i e s renders work search f u t i l e , , he must a l s o e s t a b l i s h 
t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he 
has made reasonable e f f o r t s t o o b t a i n such employment. 
ORS 656.206(3); SAIF v. S c h o l l , 92 Or App 594 (1 9 8 8 ) . 

As a r e s u l t o f h i s compensable i n j u r y and subsequent 
laminectomy, c l a i m a n t has s i g n i f i c a n t p h y s i c a l d i s a b i l i t y . He has 
c o n t i n u o u s r i g h t neck and shoulder p a i n . He has l o s t a s i g n i f i c a n t 
amount of f u n c t i o n i n the r i g h t upper e x t r e m i t y , and the sho u l d e r 
i s " f r o z e n . " He a l s o has d e t e r i o r a t i o n o f the d i s k s i n the 
c e r v i c a l s p i n e . Despite these l i m i t a t i o n s , c l a i m a n t ' s p h y s i c i a n s 
have opined t h a t he i s capable of l i g h t or sedentary work. 
T h e r e f o r e , i n ord e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s combined w i t h the r e l e v a n t 
nonmedical f a c t o r s , must render him i n c a p a b l e of r e g u l a r l y 
p e r f o r m i n g g a i n f u l , s u i t a b l e work. 

Claimant i s 49 years o l d . He has a f o r m a l e d u c a t i o n 
t h r o u g h t he 8 t h grade, but d i d o b t a i n a GED i n 1963 or 1964. He 
has worked f o r the employer on the pot l i n e s f o r 23 y e a r s . His 
o n l y o t h e r work ex p e r i e n c e was s e v e r a l years work i n a f o u n d r y . 
T e s t i n g done i n 1984 i n d i c a t e d c l a i m a n t ' s r e a d i n g s k i l l s were poor 
w i t h h i s v o c a b u l a r y a t the 4 t h grade l e v e l and h i s comprehension a t 
the 5 th grade l e v e l . F u r t h e r t e s t i n g i n d i c a t e d t h a t c l a i m a n t 
f u n c t i o n e d i n the d u l l normal range i n v e r b a l and non v e r b a l 
t e s t i n g . Claimant d i d p a r t i c i p a t e i n t r y i n g t o upgrade h i s E n g l i s h 
and math s k i l l s a t a community c o l l e g e ; however, h i s p h y s i c a l 
d i f f i c u l t i e s f o r c e d him t o t e r m i n a t e h i s p a r t i c i p a t i o n a f t e r 
a c h i e v i n g o n l y 25 t o 30 p e r c e n t o f the l e v e l t h a t was needed f o r 
e n t r y l e v e l s e d e n t a r y work. 

V o c a t i o n a l c o u n s e l o r A l v e r s o n o r i g i n a l l y i n d i c a t e d t h a t 
c l a i m a n t would not be employable w i t h o u t r e t r a i n i n g . He found no 
t r a n s f e r a b l e s k i l l s o t h e r than common sense and l i f e e x p e r i e n c e . 
Nonetheless, he t e s t i f i e d t h a t c l a i m a n t c o u l d p e r f o r m work as a 
s e c u r i t y guard. 

By c o n t r a s t , v o c a t i o n a l e x p e r t Goodwin t e s t i f i e d t h a t 
c l a i m a n t had no t r a n s f e r a b l e s k i l l s . a n d , g i v e n h i s low i n t e l l e c t u a l 
a b i l i t i e s and slow a b i l i t y t o l e a r n and adapt t o new work, he 
concluded t h a t c l a i m a n t was unemployable. Goodwin f u r t h e r 
concluded t h a t c l a i m a n t c o u l d not work as a s e c u r i t y guard as he 
had conducted an i n f o r m a l market survey i n the D a l l e s area and 
found no one who would be w i l l i n g t o h i r e c l a i m a n t . 

We conclude t h a t c l a i m a n t has e s t a b l i s h e d permanent t o t a l 
d i s a b i l i t y . Claimant's p h y s i c a l l i m i t a t i o n s combined w i t h h i s 
l i m i t e d work e x p e r i e n c e and low i n t e l l e c t u a l a b i l i t i e s have 
p r e c l u d e d him from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l , s u i t a b l e 
o c c u p a t i o n . We are not persuaded by Alv e r s o n ' s c o n c l u s o r y o p i n i o n 
t h a t c l a i m a n t c o u l d p e r f o r m s e c u r i t y guard work, p a r t i c u l a r l y i n 
l i g h t of h i s e a r l i e r o p i n i o n t h a t c l a i m a n t was unemployable w i t h o u t 
r e t r a i n i n g . F u r t h e r , we f i n d t h a t c l a i m a n t has a c t i v e l y 
p a r t i c i p a t e d i n r e h a b i l i t a t i o n e f f o r t s and was f o r c e d t o t e r m i n a t e 
such e f f o r t s because of h i s compensable c o n d i t i o n . T h e r e f o r e , any 
f u r t h e r e f f o r t s would be f u t i l e . See Butcher v. SAIF, 
45 Or App 318 (198 3 ) . 
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ORDER 

The Referee's order dated November 10, 1987 i s r e v e r s e d . 
Claimant i s g r a n t e d permanent t o t a l d i s a b i l i t y as of October 29, 
1987. The s e l f - i n s u r e d employer i s a u t h o r i z e d t o o f f s e t t h e 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o the 
Referee's order a g a i n s t t he permanent t o t a l d i s a b i l i t y award. 
Claimant's counsel i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , but t o t a l fees awarded by t h e 
Referees and the Board s h a l l not exceed $6,000. A c l i e n t - p a i d f e e , 
not t o exceed $1,206, i s approved. 

RICHARD FITTING, Claimant WCB 83-08553 
Black, et a l . , Claimant's Attorneys October 26, 1989 
Cowling & He y s e l l , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f Referee Mongrain's o r d e r 
w h i c h : ( 1 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
f o r a low back i n j u r y from 55 p e r c e n t (176 d e g r e e s ) , as awarded 
by D e t e r m i n a t i o n Order, t o 100 p e r c e n t (320 d e g r e e s ) ; and 
( 2 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y b e n e f i t s . We 
a f f i r m . 

ISSUES 

1 . Whether the Board has j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

2. Whether c l a i m a n t i s e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

We adopt t he Referee's f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant l a s t worked i n March of 1985 and, except f o r 
two weeks p r i o r t o the January 16, 1987 h e a r i n g , had not searched 
f o r any k i n d o f j o b . 

D u r i n g t h e two weeks p r i o r t o the January, 1987 h e a r i n g 
c l a i m a n t , a t the d i r e c t i o n o f h i s a t t o r n e y , made a c u r s o r y a t t e m p t 
t o seek employment. The j o b s , i n a f u r n i t u r e s t o r e and g r o c e r y 
s t o r e , were not of the type c l a i m a n t was capable of d o i n g . 

Claimant i s not permanently i n c a p a c i t a t e d from 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . I t would 
not be f u t i l e f o r him t o seek work. Claimant i s not w i l l i n g t o 
seek r e g u l a r , g a i n f u l employment, nor has he made reasonable 
e f f o r t s t o o b t a i n employment. 

The Referee's order, issued August 26, 1987 . 

Claimant requested Board review o f the Referee's o r d e r 
on September 4, 1987. Copies of the request were sent t o t h e 
a t t o r n e y s f o r the employer and i t s c l a i m s a d m i n i s t r a t o r . On 
September 17, 1987, the Board mailed a computer generated 
acknowledgment o f the request t o a l l o f the p a r t i e s . 
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CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n of the Board 

The employer has moved f o r an order d i s m i s s i n g the 
app e a l , c l a i m i n g t h a t the request f o r Board review f i l e d by 
c l a i m a n t ' s a t t o r n e y was d e f e c t i v e i n i t s s e r v i c e because c l a i m a n t 
d i d n ot n o t i f y a l l p a r t i e s when f i l i n g h i s r e q u e s t . See 
ORS 656.289(3);. 656.295(2). Claimant served n o t i c e on the 
a t t o r n e y f o r the employer and i t s c l a i m s a d m i n i s t r a t o r . However, 
no n o t i c e was served on the employer or i t s c l a i m s a d m i n i s t r a t o r . 

Respondent makes no a s s e r t i o n t h a t the employer or i t s 
c l a i m s a d m i n i s t r a t o r has been p r e j u d i c e d by the la c k of p e r s o n a l 
n o t i c e of the request f o r r e v i e w . I n the absence of such 
p r e j u d i c e , t i m e l y s e r v i c e on the a t t o r n e y f o r a p a r t y i s adequate 
compliance w i t h ORS 656.295(2) t o ves t j u r i s d i c t i o n i n the Board. 
Robert C. Jagues, 39 Van Na t t a 299 (1987);.Argonaut Insurance v. 
Kin g , 63 Or App 847, 852 (198 3 ) . Furthermore, because t he Board's 
acknowledgment l e t t e r was mailed t o the p a r t i e s 22 days a f t e r the 
Referee's o r d e r , we conclude t h a t i t i s more probable than not 
t h a t ' the employer r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s request f o r 
review w i t h i n the s t a t u t o r y 30-day p e r i o d . See John D. F r a n c i s c o , 
39 Van N a t t a 332 (198 7 ) . A c c o r d i n g l y , the motion t o d i s m i s s i s 
deni e d . 

Permanent T o t a l D i s a b i l i t y 

C oncluding t h a t c l a i m a n t had not demonstrated m o t i v a t i o n 
t o seek work or p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n , t h e 
Referee d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y b e n e f i t s . 
I n s t e a d , he i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award from 55 p e r c e n t t o 100 p e r c e n t . We agree. 

I n o rder t o prove e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s , c l a i m a n t must prove t h a t he i s permanently 
i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 656.206 ( 1 ) ( a ) . Permanent t o t a l 
d i s a b i l i t y may r e s u l t from l e s s than t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, 
t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental 
c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as the c o n d i t i o n o f the 
l a b o r market". Wilson v. Weyerhaeuser, 30 Or App 403, 409 
(19 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h 
h i s nonmedical d i s a b i l i t i e s renders work search f u t i l e , SAIF v. 
S c h o l l , 92 Or App 594 (1988 ) , he must a l s o e s t a b l i s h t h a t he i s 
w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he has made 
reasonable e f f o r t s t o o b t a i n such employment. ORS 656.206(3). 

A c l a i m a n t ' s a t t i t u d e toward r e t u r n i n g t o work may be 
r e l e v a n t i n d e t e r m i n i n g whether the c l a i m a n t " i s excluded from 
employment by h i s or her own w i l l r a t h e r than by t h a t o f 
employers." W i l s o n , supra, 30 Or App a t 412. 

The Referee b e l i e v e d t h a t c l a i m a n t was not " i n c a p a b l e o f 
making a consc i o u s c h o i c e t o p r o v i d e or w i t h h o l d h i s best e f f o r t " 
w h i l e i n p h y s i c a l and v o c a t i o n a l r e h a b i l i t a t i o n , or w h i l e seeking 
employment. Claimant d e c l i n e d t o p a r t i c i p a t e i n p a i n c e n t e r 
r e h a b i l i t a t i o n , c l a i m i n g t h a t i t was h i s t r e a t i n g d o c t o r ' s o p i n i o n 
t h a t he not p a r t i c i p a t e . On the c o n t r a r y , h i s t r e a t i n g d o c t o r 
b e l i e v e d t h a t i t would be i n c l a i m a n t ' s best i n t e r e s t t o a t t e n d 
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the p a i n c e n t e r , b u t s t a t e d t h a t c l a i m a n t ' s a t t i t u d e and l a c k o f 
m o t i v a t i o n p r e v e n t e d the d o c t o r ' s i n s i s t e n c e on attendance a t t h a t 
p a r t i c u l a r t i m e . 

Claimant e x c e l l e d i n courses i n a bookkeeping program i n 
which he was e n r o l l e d , but d i d not c o n t i n u e the program even 
though he was a f f o r d e d the o p p o r t u n i t y t o use m o d i f i e d f u r n i t u r e 
w h i l e i n c l a s s . Two weeks b e f o r e h i s h e a r i n g , c l a i m a n t made an 
a b b r e v i a t e d e f f o r t t o seek work a t j o b s he d i d not f e e l capable o f 
p e r f o r m i n g . 

The Referee found t h a t , o f the two v o c a t i o n a l e x p e r t s 
whose t e s t i m o n y was c o n s i d e r e d , Mr. A l v e r s o n was the most 
p e r s u a s i v e . A l v e r s o n s t a t e d t h a t c l a i m a n t l a c k s the m o t i v a t i o n t o 
be r e h a b i l i t a t e d , but does possess adequate s k i l l s f o r some t y p e s 
of g a i n f u l employment such as s e c u r i t y guard, bookkeeper, or 
mote l / a p a r t m e n t manager. We concur w i t h the Referee's assessment 
of t h i s m e d i c a l and v o c a t i o n a l evidence. Consequently, we 
conclude t h a t c l a i m a n t was not permanently i n c a p a c i t a t e d from 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

A l t e r n a t i v e l y , we a l s o agree t h a t , because of l a c k o f 
m o t i v a t i o n , c l a i m a n t was u n w i l l i n g t o seek r e g u l a r g a i n f u l 
employment or make reasonable e f f o r t s t o o b t a i n r e h a b i l i t a t i o n t o 
f a c i l i t a t e h i s r e t u r n t o such employment. 

We t u r n t o the i s s u e o f permanent p a r t i a l d i s a b i l i t y . 

I n r a t i n g the e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r h i s l o s s of e a r n i n g c a p a c i t y and p h y s i c a l 
impairment a t t r i b u t a b l e t o the compensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s set f o r t h i n OAR 436-30-380 
e t seq. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 
'296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 
59 Or App 260 (1982 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
evidence, and c o n s i d e r i n g c l a i m a n t ' s r e l a t i v e l y severe p h y s i c a l 
impairment and t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we 
agree t h a t an award of 100 p e r c e n t unscheduled permanent 
d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s compensable 
low back i n j u r y . 

ORDER 

The Referee's o r d e r , dated August 26, 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , payable from the s e l f - i n s u r e d 
employer t o i t s counsel i s approved, not t o exceed $789.00. 

JERRY L. MILLER, Claimant WCB 88-00291 
Pozzi, e t ' a l . , Claimant's Attorneys October 26, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f t h a t p o r t i o n of Referee 
Gal t o n ' s o r d e r which .upheld t he i n s u r e r ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a b i l a t e r a l s houlder i n j u r y . On r e v i e w , t h e 
i s s u e i s a g g r a v a t i o n . We a f f i r m . 
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FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable b i l a t e r a l s h o u l d e r 
i n j u r y i n January 1987. He r e t u r n e d t o m o d i f i e d employment i n 
June 1987. Claimant c o n t i n u e d t o work u n t i l November 25, 1987, 
when he had a n o n i n j u r y - r e l a t e d s e i z u r e . On or about t h a t day, 
c l a i m a n t by h i m s e l f l i f t e d and hung a door a t work, from which 
i n c r e a s e d symptoms r e s u l t e d . C l a i m a n t . r e t u r n e d t o work f o l l o w i n g 
the i n c i d e n t and was u l t i m a t e l y l a i d o f f on December 11, 1987 f o r 
reasons u n r e l a t e d t o h i s i n j u r y . 

A December 7, 1987 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s 
c l a i m awarding 15 p e r c e n t unscheduled permanent d i s a b i l i t y as w e l l 
as temporary d i s a b i l i t y b e n e f i t s t h r o u g h September 9, 1987. 

On January 12, 1988, Dr. S t e l l f l u g r e l e a s e d c l a i m a n t 
f r o m work. I n March 1988, t h e i n s u r e r denied c l a i m a n t ' s , 
a g g r a v a t i o n c l a i m f o r h i s low back i n j u r y . -

C l a i m a n t ' s low back c o n d i t i o n s y m p t o m a t i c a l l y worsened 
i n November 1987. His low back c o n d i t i o n has not worsened s i n c e 
t h e December 1987 D e t e r m i n a t i o n Order ( i . e , t h e l a s t arrangement 
of compensation). 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t had not e s t a b l i s h e d t h a t 
h i s c o n d i t i o n had worsened beyond a "waxing and waning" 
a n t i c i p a t e d by the l a s t arrangement of compensation. Alt h o u g h we 
agree w i t h the r e s u l t , we modify h i s r e a s o n i n g . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , 
c l a i m a n t must prove a worsened c o n d i t i o n r e s u l t i n g from the 
compensable i n j u r y . ORS 656.273(1); P e r r y v. SAIF, 307 Or 654 
(1989). To prove a worsening, c l a i m a n t must show t h a t he i s more 
d i s a b l e d , i . e . l e s s a b l e t o work, s i n c e t h e l a s t arrangement o f 
compensation. Smith v. SAIF, 302 Or 396 (1986). 

Here, c l a i m a n t ' s l a s t arrangement o f compensation was 
the December 7, 1987 D e t e r m i n a t i o n Order. P r i o r t o t h a t o r d e r , on 
November 25, 1987, Dr. S t e l l f l u g opined t h a t c l a i m a n t ' s c o n d i t i o n 
had worsened due t o the door hanging i n c i d e n t . He t e s t i f i e d t h a t 
c l a i m a n t ' s c o n d i t i o n remained t he same on December 11, 1987, and 
on January 12, 1987, the l a t t e r being the date he r e l e a s e d 
c l a i m a n t from work. 

The me d i c a l e v i d e n c e , t h e r e f o r e , i n d i c a t e s t h a t 
c l a i m a n t ' s c o n d i t i o n subsequent t o the D e t e r m i n a t i o n Order was t h e 
same as i n November 1987, p r i o r t o the D e t e r m i n a t i o n Order. Thus, 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s c o n d i t i o n worsened s i n c e 
t h e l a s t arrangement o f compensation. Inasmuch as a worsened 
c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation i s a prima 
. f a c i e element o f an a g g r a v a t i o n c l a i m , ORS 656.273(1), c l a i m a n t 
has not proven an a g g r a v a t i o n . A c c o r d i n g l y , the i n s u r e r ' s 
a g g r a v a t i o n d e n i a l must be upheld. 

ORDER 

The Referee's order dated May 9, 1988 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $1,113.50, i s approved. 
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BRYAN D. WARRILOW, Claimant WCB 86-09029 
Doblie & Associates, Claimant's Attorneys October 26, 1989 
Schwabe, et a l . , Defense Attorneys Second Order on Remand 
Claimant has requested r e c o n s i d e r a t i o n o f our September 26, 

1989 Order on Remand t h a t r e v e r s e d a Referee's order which had s e t 
asi d e the s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f d e g e n e r a t i v e 
changes and o s t e o p h y t i c s p u r r i n g i n c l a i m a n t ' s c e r v i c a l s p i n e . 
O b j e c t i n g t o our u l t i m a t e f i n d i n g t h a t c l a i m a n t ' s compensable 
i n j u r y was not a m a t e r i a l c o n t r i b u t i n g cause of d e g e n e r a t i v e 
changes and o s t e o p h y t i c s p u r r i n g o f h i s c e r v i c a l s p i n e or i t s 
w o r sening, c l a i m a n t seeks an ord e r of c l a r i f i c a t i o n . Claimant 
a l s o r e q u e s t s t h a t t h i s , m a t t e r be remanded f o r c o n s o l i d a t i o n w i t h 
WCB Case No. 87-09098, a subsequent case which concerns r e l a t e d 
i s s u e s between these p a r t i e s . 

A f t e r f u r t h e r c o n s i d e r a t i o n , we conclude t h a t the i s s u e 
b e f o r e us i s whether the compensable i n j u r y i s c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s d e g e n e r a t i v e changes and o s t e o p h y t i c s p u r r i n g , as 
denied by the employer on June 19, 1986. Thus, our p r e v i o u s 
u l t i m a t e f i n d i n g of f a c t i s r e p l a c e d by the f o l l o w i n g u l t i m a t e 
f i n d i n g of f a c t : "The compensable i n j u r y i s not a m a t e r i a l 
c o n t r i b u t i n g cause o f d e g e n e r a t i v e changes and o s t e o p h y t i c 
s p u r r i n g o f c l a i m a n t ' s c e r v i c a l s p i n e , as shown on x-rays t a k e n a t 
Mt. Hood Medical Center on March 7, 1986." 

T u r n i n g t o the request f o r remand and c o n s o l i d a t i o n , we a r e 
not persuaded t h a t the r e c o r d c o n c e r n i n g the q u e s t i o n o f whether 
the compensable i n j u r y i s c a u s a l l y r e l a t e d t o the a f o r e m e n t i o n e d 
d e g e n e r a t i v e changes has been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed. Other than bare a s s e r t i o n s 
d e s c r i b i n g t h i s p o s t - h e a r i n g s u r g i c a l evidence as " d e f i n i t i v e " , 
c l a i m a n t has not p r e s e n t e d c o p i e s of t h i s evidence which he 
i m p l i c i t l y contends has rendered t h i s r e c o r d i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed. Consequently, 
we conclude t h a t remand i s not a p p r o p r i a t e . See ORS 6 5 6 . 2 9 5 ( 5 ) . 

A c c o r d i n g l y , our September 26, 1989 order i s withdrawn. On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our September 26, 1989 o r d e r . The p a r t i e s ' r i g h t s o f 
appeal s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

HUGH L. ALLEN, Claimant WCB 85-08733 
Mai agon, et a l . , Claimant's Attorneys October 27, 1989 
M i l l e r , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Brown's o r d e r which: ( 1 ) found t h a t c l a i m a n t ' s low back c l a i m 
was not p r e m a t u r e l y c l o s e d ; ( 2 ) found t h a t c l a i m a n t had n o t 
e s t a b l i s h e d good cause f o r h i s u n t i m e l y h e a r i n g request c o n c e r n i n g 
the s e l f - i n s u r e d employer's d e n i a l of p s y c h i a t r i c b i l l i n g s and 
t r e a t m e n t ; and ( 3 ) upheld the employer's p a r t i a l d e n i a l o f 
c l a i m a n t ' s i r r i t a b l e bowel c o n d i t i o n , as w e l l as a d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s low.back c o n d i t i o n . Claimant 
has s u b m i t t e d s e v e r a l supplemental documents, some of which were 
not s u b m i t t e d a t the hearing.. We t r e a t these as a request f o r 
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remand. The i s s u e s on review are remand, premature c l o s u r e , 
j u r i s d i c t i o n , a g g r a v a t i o n , and c o m p e n s a b i l i t y . We a f f i r m t h e 
Referee's o r d e r . 

FINDINGS OF FACT 

We adopt t he Referee's f i n d i n g s o f f a c t w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant has a h i s t o r y of numerous medical problems, 
i n c l u d i n g a r t h r i t i s , h e p a t i t i s , n o n f u n c t i o n i n g g a l l bladder and 
hemorrhoids. A l l o f these problems are u n r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y . 

Claimant had been t r e a t i n g f o r low back p a i n d u r i n g t h e 
year p r i o r t o h i s compensable i n j u r y , and had i n j u r e d h i s back a t 
home about two months b e f o r e h i s compensable i n j u r y . 

The r e c o r d has not been i n c o m p l e t e l y , i n s u f f i c i e n t l y , or 
i n a d e q u a t e l y developed. 

CONCLUSIONS OF LAW AND OPINION 

Claimant s u b m i t t e d s e v e r a l l e t t e r s , a f f i d a v i t s and tape 
r e c o r d i n g s t o the Board a f t e r the r e c o r d o f h i s h e a r i n g was 
c l o s e d . These documents are t r e a t e d as a request f o r remand. To 
m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v idence, i t must be 
c l e a r l y shown t h a t the evidence was not o b t a i n a b l e w i t h due 
d i l i g e n c e a t the time o f t h e h e a r i n g . Kienow's Food Stores v. 
L y s t e r , 79 Or App 416 (198 6 ) ; Bernard L Osborn, 37 Van Na t t a 1054, 
1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (1986). Here, we f i n d t h a t 
the numerous e x h i b i t s a l r e a d y i n the r e c o r d were s u f f i c i e n t t o 
c o m p l e t e l y , s u f f i c i e n t l y , and adequately develop t he r e c o r d . See 
ORS 656.295(5). Thus, the motion t o remand i s den i e d . 

Premature c l o s u r e o f c l a i m 

We a f f i r m t h e Referee's f i n d i n g s and c o n c l u s i o n s w i t h 
the f o l l o w i n g comment. 

Claimant contends t h a t , because o f c e r t a i n statements 
made by the Referee d u r i n g c l o s i n g arguments, the Referee, a t t h a t 
t i m e , had a l r e a d y decided t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d . However, we note t h a t the Referee s p e c i f i c a l l y s t a t e d 
d u r i n g t h a t c o n v e r s a t i o n t h a t he had not y e t decided t h e case. 
Thus, we d i s a g r e e w i t h c l a i m a n t ' s argument t h a t the Referee's 
or d e r was c o n t r a r y t o h i s " o r i g i n a l c o n c l u s i o n . " 

T i m e l i n e s s o f Hearing Request 

On May 3, 1985, t h e employer denied c l a i m a n t ' s request 
f o r payment o f p s y c h o l o g i c a l t r e a t m e n t s . Claimant d i d not request 
a h e a r i n g from t h a t d e n i a l u n t i l more than one year l a t e r . The 
Referee s t a t e d t h a t he c o u l d not f i n d good cause f o r not f i l i n g 
t h e request t i m e l y . 

Claimant argues t h a t the Referee i n c o r r e c t l y viewed t h e 
stan d a r d f o r t i m e l i n e s s as "good cause" when he should have made a 
f i n d i n g o f c l a i m a n t ' s mental competence. I f c l a i m a n t was found t o 
be incompetent, he would not be h e l d t o the s i x t y - d a y p e r i o d f o r 
r e q u e s t i n g a h e a r i n g , but r a t h e r may be al l o w e d up t o f i v e y e a r s . 
ORS 656.319(2). Claimant contends t h a t the Board should remand 
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t h i s case t o the Referee f o r a d e t e r m i n a t i o n of mental 
competency. We d i s a g r e e . 

The s t a t u t e a l l o w s a f i v e year e x t e n s i o n of f i l i n g t i m e 
i f a person l a c k s mental competency. The l a c k of mental 
competency co n t e m p l a t e s r e q u i r i n g commitment or v o l u n t a r y 
admission t o a t r e a t m e n t f a c i l i t y p ursuant t o ORS 426.005 t o 
426.380 and t h e r u l e s o f t h e Mental H e a l t h D i v i s i o n . On r e v i e w , 
the r e c o r d suggests t h a t c l a i m a n t e x p e r i e n c e s p s y c h o l o g i c a l 
problems. Yet, t h e r e i s no i n d i c a t i o n t h a t these problems 
r e q u i r e d commitment or v o l u n t a r y admission t o a mental h e a l t h 
t r e a t m e n t f a c i l i t y . A c c o r d i n g l y , we are unable t o f i n d t h a t 
c l a i m a n t l a c k e d the mental c a p a c i t y t o t i m e l y r e q u e s t a h e a r i n g 
from the employer's d e n i a l . Furthermore, we do not f i n d t h a t the 
r e c o r d has been i n c o m p l e t e l y , i n s u f f i c i e n t l y or i n a d e q u a t e l y 
developed as t o the q u e s t i o n of mental competency. See ORS 
656.295(5 ) . Thus, c l a i m a n t ' s motion f o r remand i s . d e n i e d . 

A g g r a v a t i o n of low back c o n d i t i o n 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t 
must show "worsened c o n d i t i o n s r e s u l t i n g from the o r i g i n a l 
i n j u r y . " ORS 656.273. I n a d d i t i o n , c l a i m a n t must e s t a b l i s h t h a t , 
as a r e s u l t o f such worsening, he i s more d i s a b l e d , meaning l e s s 
able t o work, e i t h e r t e m p o r a r i l y or permanently, than he was a t 
the time o f t h e l a s t award or arrangement o f compensation. Smith 
v. SAIF, 302 Or 396, 399 (1986). "Worsened c o n d i t i o n s " may t a k e 
the form o f e i t h e r a worsening of the u n d e r l y i n g c o n d i t i o n or a 
symptomatic worsening. Smith, supra. 

Dr. Dunn from the Pain Treatment C l i n i c s t a t e d t h a t 
c l a i m a n t had a worsening of h i s c o n d i t i o n between the time o f 
Dr. Thompsen's c l o s i n g e x a m i n a t i o n of January 29, 1985, and 
Dr. Dunn's f i r s t e x a m i n a t i o n of June 6, 1985. The Referee was not 
persuaded by t h i s c o n c l u s o r y o p i n i o n and found t h a t c l a i m a n t ' s 
c o n d i t i o n had not worsened. We agree. 

S e v e r a l p h y s i c i a n s , i n c l u d i n g the D i a g n o s t i c Panel 
(Ex. 8 0 ) , and Drs. Hartmann (Ex. 7 2 ) , Matthews (Ex. 80A), Klump 
(Ex. 81A), Campagna (Ex. 82,85) and Thompsen (Ex. 8 3 ) , have s t a t e d 
and/or c o n c u r r e d t h a t c l a i m a n t ' s c o n d i t i o n had not worsened s i n c e 
e a r l y 1985. Moreover, c l a i m a n t acknowledges t h a t h i s c o n d i t i o n 
remained e s s e n t i a l l y the same d u r i n g the time i n q u e s t i o n . 
Consequently, we agree w i t h the Referee and conclude t h a t c l a i m a n t 
has not s u s t a i n e d h i s burden of p r o o f i n showing a worsening o f 
h i s c o n d i t i o n s i n c e January 29, 1985, the l a s t award o f 
compensation. 

C o m p e n s a b i l i t y o f i r r i t a b l e bowel syndrome 

I n r e f e r e n c e t o c l a i m a n t ' s i r r i t a b l e bowel syndrome, the 
Referee found the o p i n i o n of "The D i a g n o s t i c Panel" t o be more 
p e r s u a s i v e than the o p i n i o n of Dr. Seeley, who concluded, w i t h o u t ^ 
any e x p l a n a t i o n , t h a t the i r r i t a b l e bowel syndrome was "aggravated 
by h i s t e n s i o n r e l a t e d t o h i s Workmans [ s i c ] Comp. h e a r i n g . " 
A f t e r r e v i e w i n g c l a i m a n t ' s medical h i s t o r y and c o m p l e t i n g i t s own 
p h y s i c a l e x a m i n a t i o n , t h e D i a g n o s t i c Panel d i d not r e l a t e 
c l a i m a n t ' s i r r i t a b l e bowel syndrome t o h i s compensable i n j u r y nor 
t o t he process of r e c o v e r y from t h a t i n j u r y . T h i s o p i n i o n was 
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shared-by s e v e r a l o t h e r examining p h y s i c i a n s . We agree w i t h t h e 
Referee t h a t the aforementioned o p i n i o n i s more p e r s u a s i v e than 
the c o n c l u s o r y o p i n i o n of Dr. Seeley. See Moe v. C e i l i n g Systems, 
44 Or App 429 (1980 ) . 

ORDER 

The Referee's order dated August 21, 1987 i s a f f i r m e d . 

CARROL A. BELLE, Claimant, WCB 86-12257 & 85-15761 
( S u r v i v i n g spouse f o r deceased worker, October 27, 1989 
C. Arthur B e l l e ) Order on Review 
Douglas A. Hess, Claimant's Attorney 
Acker, Underwood, et a l . , Defense Attorneys 
David Home, Defense Attorney 

Reviewed by Board Members Gerner and Myers. 

The deceased worker's s u r v i v i n g spouse request review o f 
Referee Shebley's o r d e r t h a t upheld: (1) Wausau Insurance Company's 
d e n i a l of decedent's 1985 h e a r t a t t a c k c l a i m ; and (2) L i b e r t y 
Northwest Insurance C o r p o r a t i o n ' s d e n i a l of decedent's 1986 heart-
a t t a c k and death c l a i m . On r e v i e w , the issues are c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Decedent was p r e s i d e n t of Crane Body and Equipment-
Company, which was owned j o i n t l y by h i m s e l f and Mr. Hovis. 

I n A p r i l o f 1985 decedent saw Dr. Mick, a f a m i l y 
p r a c t i t i o n e r , w i t h c o m p l a i n t s of f a t i g u e . Dr. Mick noted t h a t 
decedent had a h i g h c h o l e s t e r o l l e v e l and smoked 1-1/2 packs o f 
c i g a r e t t e s a day. 

I n May o f 1985 the company was sued f o r breach o f 
c o n t r a c t . T h i s l i t i g a t i o n r e s u l t e d i n a $175,000 judgment. 
Concerned about how t h i s judgment was t o be p a i d , and c o n f r o n t e d 
w i t h a d e t e r i o r a t i n g r e l a t i o n s h i p w i t h h i s p a r t n e r , decedent 
e x p e r i e n c e d a n x i e t y and d e p r e s s i o n . 

On August 27, 1985 decedent r e t u r n e d home from work i n an 
a g i t a t e d s t a t e . He was f u r t h e r upset by a telephone c a l l from an 
employee over a business r e l a t e d i s s u e . S h o r t l y t h e r e a f t e r , he 
a t t e m p t e d t o s t a c k some hay b a l e s . While doing so, he c o l l a p s e d . 

Decedent's c o n d i t i o n was diagnosed as an acute i n f e r i o r 
m y o c a r d i a l i n f a r c t i o n caused by the complete o c c l u s i o n of 
decedent's r i g h t c o r o n a r y a r t e r y . 

On June 4, 1986, decedent had a second, t h i s time f a t a l , 
m y o c a r d i a l i n f a r c t i o n d u r i n g an evening walk. An autopsy r e v e a l e d , 
t h a t h i s r i g h t p r o x i m a l c o r o n a r y a r t e r y had t o t a l l y occluded 
causing an acute m y o c a r d i a l i n f a r c t i o n . I t a l s o r e v e a l e d severe 
a t h e r o s c l e r o s i s of t h i s a r t e r y , w i t h minimal t o moderate 
a t h e r o s c l e r o s i s of the l e f t c o r o n a r y a r t e r y . 

Four p h y s i c i a n s t e s t i f i e d a t h e a r i n g . Doctor Foresman, 
decedent's t r e a t i n g p h y s i c i a n , a f a m i l y p r a c t i t i o n e r , opined t h a t 
decedent's j o b - r e l a t e d e m o t i o n a l s t r e s s was a very major 
c o n t r i b u t i n g cause o f decedent's m y o c a r d i a l i n f a r c t i o n s . 
Dr. Foresman's o p i n i o n was b u t t r e s s e d by Dr. Smith, a 
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p s y c h i a t r i s t . Dr. Smith, based upon review o f the medical r e c o r d 
and i n t e r v i e w s w i t h decedent's f a m i l y , opined a d i r e c t c a u s a l 
r e l a t i o n s h i p between the s t r e s s and the m y o c a r d i a l i n f a r c t i o n s . 

Dr. K l o s t e r , a c o n s u l t i n g c a r d i o l o g i s t , d i d not b e l i e v e 
s t r e s s p l a y e d a c a u s a l r o l e i n decedent's h e a r t c o n d i t i o n . I t was 
h i s o p i n i o n t h a t t h e m y o c a r d i a l i n f a r c t i o n s were t he r e s u l t of t h e 
n a t u r a l p r o g r e s s i o n of decedent's p r e e x i s t i n g . a t h e r o s c l e r o s i s . Nor 
d i d Dr. K l o s t e r opine s t r e s s as a c a u s a t i v e worsening f a c t o r o f t h e 
disease's p r o g r e s s i o n . Rather, he b e l i e v e d t h a t decedent's h i g h 
c h o l e s t e r o l l e v e l and heavy smoking behavior were more 
s i g n i f i c a n t . T h i s o p i n i o n was based on v e r i f i a b l e m e d i c a l s t u d i e s 
c o n c e r n i n g major r i s k f a c t o r s i n h e a r t d i s e a s e . Claimant's t r e a t i n g 
c a r d i o l o g i s t , Dr. R e i n h a r t c o n c u r r e d w i t h t h i s a n a l y s i s . 

ULTIMATE FINDINGS OF FACT ' 

At t he time of h i s f i r s t m y o c a r d i a l i n f a r c t i o n , decedent 
was s u f f e r i n g from c h r o n i c e m o t i o n a l s t r e s s stemming from h i s 
t r o u b l e d b u s i n e s s . Immediately p r i o r t o the f i r s t m y o c a r d i a l 
i n f a r c t i o n , he had an episode o f acute e m o t i o n a l s t r e s s when he 
r e c e i v e d a c a l l from an employee which caused immediate ups e t . 

C l a i m a n t ' s e m o t i o n a l s t r e s s d i d not m a t e r i a l l y c o n t r i b u t e 
t o t h e c a u s a t i o n o f h i s h e a r t c o n d i t i o n . Rather t h e m y o c a r d i a l 
i n f a r c t i o n s were t he r e s u l t o f the n a t u r a l p r o g r e s s i o n of h i s 
p r e e x i s t i n g a t h e r o s c l e r o s i s d i s e a s e . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t decedent's m y o c a r d i a l 
i n f a r c t i o n s were not compensable because he found the med i c a l 
o p i n i o n s o f Drs. K l o s t e r and R e i n h a r t more p e r s u a s i v e . The Referee 
noted t h a t b o t h d o c t o r s were s p e c i a l i s t s i n t h i s complex s c i e n t i f i c 
f i e l d . We agree w i t h the Referee's r e a s o n i n g . 

To e s t a b l i s h a compensable h e a r t c o n d i t i o n , a c l a i m a n t 
must prove t h a t t h e work a c t i v i t y was both the l e g a l and medical 
cause o f the c o n d i t i o n . Somers v. SAIF, 77 Or App 259, 262 (1 9 8 6 ) ; 
Bush v. SAIF, 68 Or App 230, 232 (1984). Legal c a u s a t i o n , i n cases 
of e m o t i o n a l s t r e s s , can be e s t a b l i s h e d by a showing of c h r o n i c 
e m o t i o n a l s t r e s s or an episode of acute s t r e s s . H a r r i s v. Farmers' 
Co-op Creamery, 53 Or App 618, rev den 291 Or 893 (1981). I f 
analyzed as an i n d u s t r i a l i n j u r y , the medical c a u s a t i o n q u e s t i o n i s 
whether the s t r e s s was, w i t h i n reasonable medical p r o b a b i l i t y , a 
m a t e r i a l c o n t r i b u t i n g cause o f the i n f a r c t i o n . Coday v. W i l l a m e t t e 
Tug & Barge, 250 Or 39, 47 (1968). Adams v. G i l b e r t Tow S e r v i c e , 
69 Or App 318, 321 (1984). I f analyzed as an o c c u p a t i o n a l d i s e a s e , 
the m edical c a u s a t i o n q u e s t i o n i s whether c l a i m a n t ' s work 
c o n d i t i o n s were t he major c o n t r i b u t i n g cause o f h i s h e a r t 
c o n d i t i o n , or i t s worsening. W e l l e r v. Union Carbide, 288 Or 27, 
35 ( 1 9 7 9 ) ; D e t h l e f s y. Hyster Co., 295 Or 298, 310 (198 3 ) ; SAIF v. 
Gygi, 55 Or App 570, 574, rev den 292 Or 825 (1982). M e d i c a l 
c a u s a t i o n must be e s t a b l i s h e d by medical e x p e r t s . Bush v. SAIF, 
supra. 

Here, l e g a l c a u s a t i o n i s not an i s s u e . Claimant has 
e s t a b l i s h e d both c h r o n i c and acute e m o t i o n a l s t r e s s as work 
r e l a t e d . 

The i s s u e o f med i c a l c a u s a t i o n i s a c l o s e r q u e s t i o n . 
When t h e r e i s a d i s p u t e between medical e x p e r t s t h e g r e a t e r w e i g h t 
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w i l l be g i v e n t o those m e d i c a l o p i n i o n s which are both 
w e l l - r e a s o n e d and based on -complete i n f o r m a t i o n . Somers, 11 Or App 
at 263. 

A l t h o u g h Dr. Foresman p e r s u a s i v e l y t e s t i f i e d as t o the 
e f f e c t of decedent's business concerns r e s u l t i n g i n c h r o n i c 
e m o t i o n a l s t r e s s , he f a i l e d t o p e r s u a s i v e l y e s t a b l i s h how t h i s 
s t r e s s r e s u l t e d i n e i t h e r a worsening o f the u n d e r l y i n g 
a t h e r o s c l e r o s i s disease or i n p r e c i p i t a t i n g the two m y o c a r d i a l 
i n f a r c t i o n s . Nor d i d the s u p p o r t i v e t e s t i m o n y of Dr. Smith, 
p s y c h i a t r i s t , p r o v i d e the necessary c a u s a l c o n n e c t i o n . Both 
d o c t o r s a d m i t t e d t o t h e i r l i m i t e d knowledge i n the f i e l d o f 
c a r d i o l o g y . 

I n c o n t r a s t , Dr. K l o s t e r p e r s u a s i v e l y e x p l a i n e d how the 
immediate cause o f the two m y o c a r d i a l i n f a r c t i o n s was blood c l o t s 
which developed as a r e a c t i o n t o f i s s u r e s on the s u r f a c e o f the 
atheroma. These blood c l o t s , i n c o n j u n c t i o n w i t h the a r t e r i a l 
n a r r o w i n g caused by the p r e e x i s t i n g a t h e r o s c l e r o s i s , c o n s t r i c t e d 
the a r t e r i a l openings s u f f i c i e n t l y so t h a t c r i t i c a l o c c l u s i o n of 
the a r t e r i a l opening o c c u r r e d . He f u r t h e r e x p l a i n e d t h a t the 
t i m i n g of the f o r m a t i o n o f the c l o t s c o u l d not be determined as 
they were the r e s u l t o f the n a t u r a l p r o g r e s s i o n o f the u n d e r l y i n g 
disease and not the immediate r e s u l t of any e x t e r n a l f a c t o r . ' 
F i n a l l y , Dr. K l o s t e r concluded t h a t s t r e s s was of no s i g n i f i c a n c e 
i n p r o d u c i n g e i t h e r a worsening o f the disease or i n t r i g g e r i n g 
b lood c l o t s . 

A l t h o u g h Dr. K l o s t e r d i d not p e r s o n a l l y examine decedent, 
he d i d have access t o a l l o f decedent's medical f i l e s . F u r t h e r , he 
i s an e x p e r t i n the f i e l d o f c a r d i o l o g y , and h i s medical views o f 
c a u s a t i o n were co n c u r r e d i n by Dr. R e i n h a r t , decedent's t r e a t i n g 
c a r d i o l o g i s t . Dr. K l o s t e r ' s medical o p i n i o n was w e l l reasoned and 
based on complete i n f o r m a t i o n , and t h e r e f o r e , i s g i v e n g r e a t 
w e i g h t . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o prove the medical 
p r o b a b i l i t y of decedent's work r e l a t e d e m o t i o n a l s t r e s s being a 
m a t e r i a l c o n t r i b u t i n g cause of decedent's m y o c a r d i a l i n f a r c t i o n s . 
We are l i k e w i s e unpersuaded t h a t c l a i m a n t ' s e m o t i o n a l s t r e s s was 
the major c o n t r i b u t i n g cause o f h i s h e a r t c o n d i t i o n or i t s 
w orsening. 

ORDER 

The Referee's o r d e r dated November 27, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the L i b e r t y 
Northwest Insurance C o r p o r a t i o n t o i t s c o u n s e l , not t o exceed 
$712.50. 

YVONNE E. BENSON, Claimant Own Motion 88-0734M 
Pozzi, e t a l . , Claimant's Attorneys October 27, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order Reviewing Self-Closure 

This c l a i m was i n i t i a l l y reopened by Board Own Motion 
Order, issued December 13, 1988. Claimant now requests review of the 
SAIF C o r p o r a t i o n ' s A p r i l 1 1 , 1989 N o t i c e o f Closure o f the c l a i m . 
SAIF issued t h a t c l o s u r e under ORS 656.278. On re v i e w , c l a i m a n t 
contends t h a t she i s e n t i t l e d t o c l o s u r e under ORS 656.268. We agree. 

This c l a i m was reopened i n 1983 and remained i n open s t a t u s 
when c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d i n January 1984. The 
c l a i m was then r e c l o s e d by a March 7, 1986 D e t e r m i n a t i o n Order. 
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Another D e t e r m i n a t i o n OrdeT i s s u e d on May 26, 198b f o l l o w i n g 
c l a i m a n t ' s p a r t i c i p a t i o n i n an A u t h o r i z e d T r a i n i n g Program. Claimant-
requested a h e a r i n g on both D e t e r m i n a t i o n Orders. (WCB 85-10239). 
That l i t i g a t i o n was pending when the Board reopened the c l a i m on 
December 13, 1988. Under these c i r c u m s t a n c e s , c l a i m a n t i s e n t i t l e d 
t o r e c l o s u r e of her c l a i m under ORS 656.268. ORS 656.268(5); B u e l l 
v. S.I.A.C., 238 Or 492 (1 9 6 4 ) ; C a r t e r v. SAIF 52 OR App 1027 (1 9 8 1 ) ; 
Wayne D. Cooper, 38 Van Natt a 913 (1986); J e f f r e y B a r n e t t , 36 Van 
Nat t a 1636 (1984) . 

A c c o r d i n g l y , we g r a n t c l a i m a n t ' s request t o set a s i d e 
SAIF's A p r i l 1 1 , 1989 N o t i c e o f Cl o s u r e . The c l a i m i s remanded t o 
SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 
ARLENE CONVERSE, Claimant Own Motion 87-0764M 
Pozzi, et a l . , Claimant's Attorneys October 27, 1989 
I n d u s t r i a l Indemnity, Insurance Carrer Own Motion Order Reviewing Self-Closure 

Claimant r e q u e s t s review o f the i n s u r e r ' s A p r i l 5, 1989, 
N o t i c e of C l o s u r e , which t e r m i n a t e d temporary d i s a b i l i t y b e n e f i t s as 
of March 29, 1989. Claimant contends t h a t the c l o s u r e of her c l a i m 
i s governed by pre-1988 "own motion" law and t h a t , under t h a t law, 
she i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s . 
A l t e r n a t i v e l y , she opposes the t e r m i n a t i o n of temporary d i s a b i l i t y 
b e n e f i t s . 

By Own Motion Order dated September 7, 1988, the Board 
reopened c l a i m a n t ' s c l a i m w i t h temporary d i s a b i l i t y b e n e f i t s 
commencing October 5, 1987, and c o n t i n u i n g u n t i l c l a i m a n t r e t u r n s t o 
her r e g u l a r work a t her r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
whichever i s e a r l i e r . Because the Board ordered the c l a i m reopened 
a f t e r January 1 , 1988, t h i s case i s governed by c u r r e n t own motion 
law. See Or Laws 1987, ch 884, §§ 37, 62; OAR 438-05-010. Under 
c u r r e n t own moti o n law, the Board's a u t h o r i t y t o award f u r t h e r 
compensation on po s t - 1 9 6 5 c l a i m s i s l i m i t e d t o temporary d i s a b i l i t y 
b e n e f i t s . See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Hence, the Board l a c k s t h e 
a u t h o r i t y t o award c l a i m a n t any a d d i t i o n a l permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . See O r v i l l e D. Shipman, 40 Van 
Natta 537 ( 1 9 8 8 ) . 

Dr. Peterman, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , d e c l a r e d her 
c o n d i t i o n " s t a b l e and r a t e a b l e " on March 30, 1989. He added t h a t 
c l a i m a n t would need no f u r t h e r t r e a t m e n t a s i d e from a n a l g e s i c 
m e d i c a t i o n f o r p a i n . A month l a t e r , Peterman r e a f f i r m e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . F o l l o w i n g our review o f the 
medical e v i d e n c e , we are persuaded t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on March 30, 1989. 

Claimant has not r e t u r n e d t o work. T h e r e f o r e , temporary 
d i s a b i l i t y b e n e f i t s should have c o n t i n u e d u n t i l c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y , as d i r e c t e d i n our order o f reope n i n g . The 
phrase " u n t i l c l a i m a n t ... i s m e d i c a l l y s t a t i o n a r y " means t h a t the 
m e d i c a l l y s t a t i o n a r y date i s i n c l u d e d w i t h i n the p e r i o d f o r which 
b e n e f i t s are awarded. A c c o r d i n g l y , c l a i m a n t i s award temporary 
d i s a b i l i t y b e n e f i t s f o r March 30/ 1989. The N o t i c e of Closure i s 
o t h e r w i s e a f f i r m e d . Reimbursement from the Reopened Claims Reserve 
i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. We d e c l i n e t o a u t h o r i z e an a t t o r n e y fee payable out o f 
compensation because c l a i m a n t ' s a t t o r n e y has not f i l e d an executed 
r e t a i n e r agreement w i t h the Board. See OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) . 

IT IS SO ORDERED. 
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GREGORY W. FISHER, Claimant WCB 87-16808 
Bennett, et a l . , Claimant's Attorneys October 27, 1989 
J u l i a Phil brook (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n o f 
Referee Knudsen's or d e r t h a t g r a n t e d c l a i m a n t an award of 
permanent t o t a l d i s a b i l i t y . Claimant c r o s s - r e q u e s t s review of 
t h a t p o r t i o n o f the Referee's order t h a t found he had not t i m e l y 
appealed SAIF's p a r t i a l d e n i a l o f h i s c u r r e n t p s y c h o l o g i c a l 
c o n d i t i o n . We r e v e r s e on the iss u e o f permanent t o t a l d i s a b i l i t y , 
b u t , o t h e r w i s e , a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t i s t i m e - b a r r e d from c o n t e s t i n g 
SAIF's p a r t i a l d e n i a l o f h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

2. Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d 
and, i f n o t , the e x t e n t o f h i s unscheduled permanent d i s a b i l i t y 
f o r a low back c o n d i t i o n . 

FINDINGS OF FACT 

T i m e l i n e s s 

C l a i m a n t m a i n t a i n e d a post o f f i c e box a t Lents S t a t i o n , 
which has a z i p code of 97266. A l t h o u g h he does not r e s i d e i n 
t h a t z i p code are a , he u t i l i z e s t h e post o f f i c e box s o l e l y f o r the 
r e c e i p t of "some magazines" and m a i l from SAIF. He checks the 
post o f f i c e box every two weeks. During J u l y , 1987, and August, 
1987, he examined the c o n t e n t s of the post o f f i c e box on s e v e r a l 
occasions and a c t u a l l y r e t r i e v e d d i s a b i l i t y checks t h a t had been 
mai l e d by SAIF. 

Mr. Maunu, the s t a t i o n manager a t the Lents S t a t i o n , 
t e s t i f i e d a t the h e a r i n g . Maunu s u p e r v i s e s a p p r o x i m a t e l y 60 
p o s t a l c a r r i e r s and nine c l e r k / s o r t e r s . He i s aware o f and 
e n f o r c e s U. S. P o s t a l S e r v i c e p o l i c y r e g a r d i n g the d e l i v e r y of 
c e r t i f i e d m a i l . I t a p i e c e of c e r t i f i e d m a i l w i t h a n o n - e x i s t e n t 
z i p code i s m a i l e d , i t i s r o u t e d by an au t o m a t i c s o r t e r t o a 
manual, or human s o r t e r . The human s o r t e r examines the post o f f i c e 
box number t o determine the s t a t i o n where the a r t i c l e o f m a i l 
should be s e n t . The f i r s t two d i g i t s of the post o f f i c e box 
number correspond t o the l a s t two d i g i t s of the s t a t i o n z i p code. 
Claimant's post o f f i c e box number i s 66022. 

Mr. Maunu i d e n t i f i e d E x h i b i t 8 5 - 1 , an envelope w i t h t h e 
SAIF logo and r e t u r n address postmarked J u l y 3 1 , 1987, i n 
P o r t l a n d . He s p e c i f i c a l l y i d e n t i f i e d the w r i t i n g on the face of 
the envelope as f o l l o w s : ( 1 ) the mark "LN" meant " l e f t n o t i c e " ; 
the marks "8-4, 8 - 1 1 , 8-12, 8-20, and 8-24," were dates made by 
one of h i s c l e r k s , Greg Reese; and ( 3 ) the word "unclaimed" was 
w r i t t e n by Kathryn Zbinden, another c l e r k . 

The mark " l e f t n o t i c e " on E x h i b i t 85-10 s i g n i f i e d t h a t 
t h e c l e r k had placed a y e l l o w 3" x 6" p o s t a l form i n c l a i m a n t ' s 
post o f f i c e box, which i n d i c a t e d t h a t a c e r t i f i e d m a i l i t e m c o u l d 
be c l a i m e d a t the c o u n t e r . Each date on E x h i b i t 85-1 r e f e r r e d t o 
a new p o s t a l form being d e p o s i t e d i n c l a i m a n t ' s post o f f i c e box. 
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The p o s t a l forms d i d not i n d i c a t e the sender of the i t e m , but o n l y 
the z i p code of o r i g i n . 

SAIF's d e n i a l l e t t e r s are r o u t i n e l y sent c e r t i f i e d 
m a i l . I f r e t u r n e d , they are s t o r e d w i t h i n the m a i l i n g envelope i n 
the c l a i m f i l e . Mr. Wyckoff, a SAIF's c l a i m s examiner, i d e n t i f i e d 
the d e n i a l l e t t e r , E x h i b i t 85-2, c o n t a i n e d w i t h i n the envelope, 
E x h i b i t 85-1, as a l e t t e r prepared and mailed by SAIF. Wyckoff 
r e t r i e v e d E x h i b i t s 85-1 and 85-2 from the c l a i m f i l e i n h i s 
p o s s e s s i o n . The address on the d e n i a l l e t t e r , which showed 
thro u g h the envelope's address window, c o n t a i n e d an i n c o r r e c t z i p 
code o f B97226 n i n s t e a d of the c o r r e c t "97266." 

D e s p i t e the i n c o r r e c t z i p code, the d e n i a l l e t t e r was 
a c t u a l l y d e l i v e r e d t o the c o r r e c t address no l a t e r than August 4, 
1987. Since c l a i m a n t examined the c o n t e n t s of the post o f f i c e box 
every 14 days, he examined the c o n t e n t s of the box on a t l e a s t two 
occasions between August 4, 1987, and September 1, 1987. While 
d o i n g so, he r e t r i e v e d h i s d i s a b i l i t y checks, but chose not t o 
c o l l e c t h i s c e r t i f i e d m a i l . He knew t h a t the y e l l o w p o s t a l forms 
i n d i c a t e d the d e l i v e r y o f c e r t i f i e d m a i l from SAIF. 

SAIF m a i l e d i t s d e n i a l from P o r t l a n d , on J u l y 31, 1987. 
The d e n i a l was l a t e r r e t u r n e d t o SAIF unclaimed. T h e r e a f t e r , on 
November 4, 1987, c l a i m a n t f i l e d h i s request f o r h e a r i n g . 
Permanent T o t a l D i s a b i l i t y 

C l a i m a n t , 37 a t the h e a r i n g , underwent a non-work 
r e l a t e d L4-5 laminectomy i n 1973. S h o r t l y t h e r e a f t e r , he 
a p p a r e n t l y r e t u r n e d t o r e g u l a r work as a b a r t e n d e r . I n October, 
1976, he compensabiy i n j u r e d h i s low back, w h i l e w o r k i n g as a 
c o n s t r u c t i o n l a b o r e r . He was examined by Dr. K i e s t , an o r t h o p e d i c 
surgeon, who e v e n t u a l l y diagnosed a h e r n i a t e d d i s c a t L4-5 and 
performed a laminectomy i n March, 1977. One year l a t e r , K i e s t 
performed another laminectomy a f t e r d e t e c t i n g a d i s c h e r n i a t i o n a t 
L3-4. C l a i m a n t ' s low back p a i n c o n t i n u e d , however, and i n May, 
1979, he underwent an L4 t o L5 s p i n a l f u s i o n performed by K i e s t . 
I n June, 1980, he was examined by the Orthopaedic C o n s u l t a n t s , who 
had p r e v i o u s l y examined him on two o c c a s i o n s . The C o n s u l t a n t s 
assessed h i s permanent p h y s i c a l impairment as "moderate" and 
recommended a r e t u r n t o s e d e n t a r y or l i g h t work. 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m on 
February 1 1 , 1981, w i t h an award of 45 p e r c e n t unscheduled 
permanent d i s a b i l i t y . 

A f t e r r e m a i n i n g out of work f o r s e v e r a l years f o l l o w i n g 
h i s 1976 i n j u r y , c l a i m a n t r e t u r n e d t o work on February 26, 1981, 
as a warehouseman. I n May, 1982, he experienced i n c r e a s e d low 
back p a i n , w h i l e l i f t i n g a t work. He was taken o f f work f o r one 
month by Dr. K i e s t . I n September, 1982, h i s employer t r a n s f e r r e d 
him t o an o f f i c e p o s i t i o n t o ease the s t r a i n on h i s back. He 
worked i n , t h a t c a p a c i t y u n t i l October, 1983, when he was 
l a i d - o f f . T h e r e a f t e r , he drew unemployment and p e r i o d i c a l l y 
looked f o r work as a c a r p e n t e r . 

I n A p r i l , 1985, a myelogram r e v e a l e d t h a t c l a i m a n t had 
developed a m i l d b u l g i n g d i s c s i n c e the May, 1979, f u s i o n 
o p e r a t i o n . As a r e s u l t , SAIF v o l u n t a r i l y reopened c l a i m a n t ' s 
c l a i m and he underwent f u r t h e r low back s u r g e r i e s i n June, 1985, 
and January, 1986. 
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I n May, 1987, SAIF r e f e r r e d c l a i m a n t t o Mr. Lageman, a 
v o c a t i o n a l e x p e r t , f o r a "comprehensive v o c a t i o n a l assessment." 
A f t e r e v a l u a t i n g c l a i m a n t , Lageman concluded t h a t he was 
employable i n s e v e r a l s e d e n t a r y t o l i g h t o c c u p a t i o n s . The 
Orthopaedic C o n s u l t a n t s reexamined c l a i m a n t i n June, 1987, and 
fou n d , i n t e r a l i a , t h a t he had moderately severe permanent 
p h y s i c a l impairment.. 

A second D e t e r m i n a t i o n Order issued i n October, 1987, 
w i t h an a d d i t i o n a l award o f 15 p e r c e n t unscheduled permanent 
d i s a b i l i t y , f o r a t o t a l award o f 60 p e r c e n t . 

I n December, 1987, Mr. K l i e n s t u b e r , a v o c a t i o n a l e x p e r t , 
was deposed. K l i e n s t u b e r had never met c l a i m a n t nor p r o v i d e d any 
v o c a t i o n a l s e r v i c e s on h i s b e h a l f . His o p i n i o n t h a t c l a i m a n t was 
not employable, was based s o l e l y on some unknown documentary 
m a t e r i a l s . ( K l i e n s t u b e r d e p o s i t i o n a t 4 ) . .That same day, Mr. 
Wentz, a v o c a t i o n a l e x p e r t , was deposed. Wentz had p r o v i d e d 
v o c a t i o n a l s e r v i c e s t o c l a i m a n t s i n c e March, 1987. I n Wentz's 
o p i n i o n , c l a i m a n t was employable. 

Claimant a t t e n d e d f o u r years o f hi g h s c h o o l , but d i d not 
graduate nor o b t a i n a GED c e r t i f i c a t e . T h e r e a f t e r , he worked as 
manual l a b o r e r , c o n s t r u c t i o n worker, li n e m a n , c a r p e n t e r , and 
warehouseman. He experiences c o n s t a n t p a i n i n h i s low back and 
has moderately severe permanent p h y s i c a l impairment due t o the 
October, 1976, compensable i n j u r y . A l t h o u g h no p h y s i c i a n has 
p r e s c r i b e d p a i n m e d i c a t i o n , he r e g u l a r l y o b t a i n s Percodan "from a 
f r i e n d " and i n g e s t s up t o 20 t a b l e t s a week. 

We accept the Referee's f i n d i n g t h a t , a t the h e a r i n g , 
c l a i m a n t was n e i t h e r a r e l i a b l e nor c r e d i b l e w i t n e s s . 

CONCLUSIONS OF LAW 

T i m e l i n e s s 

The Referee found t h a t c l a i m a n t was t i m e - b a r r e d from 
c o n t e s t i n g t h e m e r i t s o f the i n s u r e r ' s d e n i a l of h i s a l l e g e d 
p s y c h o l o g i c a l c o n d i t i o n . See ORS 6 5 6 . 2 6 2 ( 6 ) . We agree. 

A worker has 60 days i n which t o request a h e a r i n g on a 
denied c l a i m , unless he can prove good cause f o r h i s d e l a y . 
ORS 6 5 6 . 3 1 9 ( 1 ) . Moreover, a t the time SAIF issued i t s d e n i a l i n 
t h i s case, our a d m i n i s t r a t i v e r u l e s p r o v i d e d t h a t a d e n i a l must 
be, i n t e r a l i a , " d e l i v e r e d by r e g i s t e r e d or c e r t i f i e d m a i l w i t h 
r e t u r n r e c e i p t r e q u e s t e d . " Former OAR 438-05-065. 

Subsequent t o the Referee's o r d e r , the Court of Appeals 
i s s u e d i t s o p i n i o n i n U n i t e d Foam Corp. v. Whiddon, 96 Or App 178 
( 1 9 8 9 ) . I n Whiddon, the c o u r t reversed the Board's c o n c l u s i o n 
t h a t a d e n i a l c o r r e c t l y sent by c e r t i f i e d m a i l and subsequently 
r e t u r n e d unclaimed, d i d not begin the 60-day p e r i o d o f 
ORS 6 5 6 . 3 1 9 ( 1 ) . 96 Or App a t 178. 

Here, SAIF m a i l e d i t s d e n i a l by c e r t i f i e d m a i l on 
J u l y 3 1 , 1987. I t was l a t e r r e t u r n e d unclaimed. T h e r e f o r e , 
pursuant t o Whiddon, had SAIF c o r r e c t l y addressed the d e n i a l 
l e t t e r , t h e 60-day p e r i o d would have commenced on J u l y 3 1 , 1987. 
Since i t d i d n o t , however, we conclude t h a t the 60-day p e r i o d 
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began t o run on August 18, 1987. By t h a t d a t e , the d e n i a l had 
been c o r r e c t l y d e l i v e r e d and c l a i m a n t had a c t u a l l y examined the 
c o n t e n t s o f h i s p o s t o f f i c e box, but he d e l i b e r a t e l y chose t o 
i g n o r e the y e l l o w p o s t a l f o r m ( s ) and t o not r e t r i e v e h i s c e r t i f i e d 
m a i l . Moreover, g i v e n the l i m i t e d n a t u r e of the type of m a i l 
c l a i m a n t r e c e i v e d a t h i s post o f f i c e box, i . e . , magazines and SAIF 
m a i l , and c o n s i d e r i n g t h a t the p o s t a l forms i n d i c a t e d t h a t the 
c e r t i f i e d m a i l had been sent from a z i p code i n P o r t l a n d , we have 
found above t h a t c l a i m a n t knew t h a t the c e r t i f i e d m a i l had been 
sent from SAIF. 

A c c o r d i n g l y , by the t i m e c l a i m a n t f i l e d h i s h e a r i n g 
request on November 4, 1987, the 60-day p e r i o d had e x p i r e d . 

We t u r n t o whether c l a i m a n t has proven good cause t o 
excuse h i s l a t e f i l i n g . Claimant argues t h a t because he "never 
a c t u a l l y saw the n o t i c e of d e n i a l , " he has e s t a b l i s h e d good 
cause. We d i s a g r e e . To prove good cause, c l a i m a n t must show t h a t 
h i s l a t e f i l i n g was due t o "mistake, i n a d v e r t e n c e , s u r p r i s e or 
excusable n e g l e c t . " Anderson v. P u b l i s h e r s Paper Company, 78 Or 
App 513, 517 ( 1 9 8 6 ) . I n our view, c l a i m a n t ' s d e l i b e r a t e r e f u s a l 
t o r e t r i e v e h i s c e r t i f i e d m a i l , which he knew was sent from SAIF, 
does not e s t a b l i s h good cause as d e f i n e d above. 

Permanent T o t a l D i s a b i l i t y 

Permanent t o t a l d i s a b i l i t y may a r i s e from a worker's 
p h y s i c a l d i s a b i l i t y or from a c o m b i n a t i o n of h i s p h y s i c a l 
d i s a b i l i t y and s o c i a l / v o c a t i o n a l f a c t o r s . Wilson v. Weyerhaeuser, 
30 Or App 403 ( 1 9 7 7 ) . Unless i t would be f u t i l e , a worker i s 
r e q u i r e d t o make reasonable e f f o r t s t o o b t a i n r e g u l a r g a i n f u l 
employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . 

C o n c l u d i n g t h a t c l a i m a n t was permanently t o t a l l y 
d i s a b l e d , the Referee s t a t e d , i n t e r a l i a : " I f i n d t h a t 
[ c l a i m a n t ' s m o d e r a t e l y severe permanent i m p a i r m e n t ] i n c o m b i n a t i o n 
w i t h h i s p r e e x i s t i n g and, now moderately severe, p e r s o n a l i t y 
d i s o r d e r , make him permanently t o t a l l y d i s a b l e d . " We d i s a g r e e . 

F i r s t , as we found above, c l a i m a n t d i d not t i m e l y appeal 
the i n s u r e r ' s p a r t i a l - d e n i a l of h i s p s y c h o l o g i c a l c o n d i t i o n , which 
has been diagnosed as a p e r s o n a l i t y d i s o r d e r . That c o n d i t i o n i s , 
t h e r e f o r e , not compensable. 

Second, pursuant t o ORS 6 5 6 . 2 0 6 ( 1 ) , a worker's 
" p r e e x i s t i n g d i s a b i l i t y " may p r o p e r l y be c o n s i d e r e d i n a s s e s s i n g 
whether he i s permanently t o t a l l y d i s a b l e d . However, on t h i s 
r e c o r d , the preponderance of the evidence does not e s t a b l i s h t h a t 
c l a i m a n t ' s u n d e r l y i n g p e r s o n a l i t y d i s o r d e r was d i s a b l i n g p r i o r t o 
h i s compensable i n j u r y of October, 1976. That i s , t h e r e i s 
n o t h i n g t o i n d i c a t e t h a t c l a i m a n t ' s p e r s o n a l i t y d i s o r d e r e i t h e r 
l i m i t e d h i s a b i l i t y t o work or r e q u i r e d medical t r e a t m e n t , u n t i l 
w e l l a f t e r October, 1976. D i s a b i l i t y which a r i s e s a f t e r a 
compensable i n j u r y and which i s not caused by the i n j u r y may not 
be c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l d i s a b i l i t y . 
Weyerhaeuser v. Rees, 85 Or App 325 ( 1 9 8 7 ) ; Emmons v. SAIF, 
34 Or App 603 ( 1 9 7 8 ) . A c c o r d i n g l y , the Referee e r r e d i n 
c o n s i d e r i n g c l a i m a n t ' s p e r s o n a l i t y d i s o r d e r i n d e t e r m i n i n g whether 
he was permanently t o t a l l y disabled.. 

L a s t , a l t h o u g h c l a i m a n t has a m oderately severe 
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permanent p h y s i c a l low back impairment, Exs. 58-1 & 70-5, no 
p h y s i c i a n has s t a t e d t h a t he i s p h y s i c a l l y unable t o r e g u l a r l y 
p e r f o r m s u i t a b l e work. Alt h o u g h h i s l i m i t e d e d u c a t i o n and 
employment e x p e r i e n c e are impediments t o s u i t a b l e employment i n 
s e d e n t a r y o c c u p a t i o n s , he i s r e l a t i v e l y young a t age 37. 
Moreover, the p e r s u a s i v e v o c a t i o n a l evidence shows t h a t he has t h e 
necessary t r a n s f e r a b l e s k i l l s t o r e g u l a r l y p e r f o r m s u i t a b l e 
s e d e n t a r y o c c u p a t i o n s . Mr. Lageman t e s t i f i e d t h a t c l a i m a n t was 
employable as a " n i g h t c l e r k , a s e c u r i t y guard, [and] t h i n g s such 
as your u n s k i l l e d c a s h i e r s and canteen o p e r a t o r s . " ( T r . 242). 
Mr. Wentz c o r r o b o r a t e d Lageman's o p i n i o n . (Wentz d e p o s i t i o n 
a t 17, 3 1 ) . Mr. K l i e n s t u b e r 1 s c o n t r a r y o p i n i o n i s not 
p e r s u a s i v e . U n l i k e both Wentz and Lageman, K l i e n s t u b e r never 
observed c l a i m a n t nor p r o v i d e d any v o c a t i o n a l s e r v i c e s . His 
o p i n i o n r e g a r d i n g c l a i m a n t 1 s e m p l o y a b i l i t y was based s o l e l y on 
c e r t a i n documents t h a t were p r o v i d e d t o him p r i o r t o h i s 
d e p o s i t i o n . ( K l i e n s t u b e r d e p o s i t i o n a t 3 — 5 ) . 

Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t i s 
not permanently and t o t a l l y d i s a b l e d . 

We t u r n t o the e x t e n t of c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y due t o h i s compensable i n j u r y . C o n s i d e r i n g 
h i s m o d e r a t e l y severe permanent impairment, h i s 11th grade 
e d u c a t i o n , h i s work e x p e r i e n c e i n heavy l a b o r , and h i s l i m i t e d 
t r a n s f e r a b l e s k i l l s t o sedentary o c c u p a t i o n s , we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l award o f 20 p e r c e n t 
unscheduled permanent d i s a b i l i t y , f o r a t o t a l award of 80 p e r c e n t . 

ORDER 

The Referee's o r d e r , dated February 9, 1988, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t g r a n t e d c l a i m a n t an award of permanent t o t a l d i s a b i l i t y i s 
r e v e r s e d . I n l i e u of the Referee's award, c l a i m a n t i s awarded an 
a d d i t i o n a l 20 p e r c e n t (64 degrees) unscheduled permanent 
d i s a b i l i t y , f o r a t o t a l award of 80 p e r c e n t (256 d e g r e e s ) . 
Claimant's a t t o r n e y ' s fee s h a l l be a d j u s t e d a c c o r d i n g l y . A l l 
remaining p o r t i o n s of the Referee's order are a f f i r m e d . 

HATTIE L. GOODRICH, Claimant WCB 86-16589 
Hayner, et a l . , Claimant's Attorneys October 27, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and Howell. 

The s e l f - i n s u r e d employer requests review of Referee 
H e t t l e ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m 
f o r a s t r e s s - i n d u c e d p s y c h o l o g i c a l c o n d i t i o n ; and (2) assessed a 
p e n a l t y and accompanying a t t o r n e y fee f o r ' an a l l e g e d l y 
unreasonable d e n i a l . We a f f i r m i n p a r t and reverse i n p a r t . 

ISSUES 

1. C o m p e n s a b i l i t y . Whether c l a i m a n t ' s s t r e s s - i n d u c e d 
p s y c h o l o g i c a l c o n d i t i o n r e s u l t e d from the circumstances and manner 
of her d i s c h a r g e , or i n s t e a d r e s u l t e d from the s t r e s s o f her 
a c t u a l or a n t i c i p a t e d unemployment? 

2. P e n a l t i e s and A t t o r n e y Fees. 
-1867-



FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The Board adopts t h e Referee's Opinion w i t h r e g a r d t o 
the i s s u e of the c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m . 

P e n a l t i e s ' a n d A t t o r n e y Fees 

The Referee assessed a p e n a l t y and accompanying a t t o r n e y 
f e e , i n p a r t , based upon h i s d e t e r m i n a t i o n t h a t Dr. Colbach's 
November 17, 1986 r e p o r t d i d not p r o v i d e a reasonable b a s i s f o r 
the d e n i a l . We agree w i t h t h e Referee's c o n c l u s i o n t h a t , o v e r a l l , 
t h e r e p o r t s u p p o r t s the c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m . 
However, p o r t i o n s of t h a t r e p o r t can be reasonably i n t e r p r e t e d t o 
support t h e employer's d e n i a l , so t h a t the employer may have had a 
l e g i t i m a t e doubt as t o i t s l i a b i l i t y under the c l a i m . 
A c c o r d i n g l y , i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
i s not w a r r a n t e d . See J u d i t h L. R o t e l l a , 39 Van Natt a 415 (1 9 8 7 ) . 

ORDER 
The Referee's order dated February 5, 1988 i s r e v e r s e d 

i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the or d e r t h a t 
asssessed a p e n a l t y and an a t t o r n e y f e e f o r an unreasonable d e n i a l 
i s r e v e r s e d . The remainder o f the ord e r i s a f f i r m e d . For 
s e r v i c e s on review c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f ee of $1,000, t o be p a i d by the 
s e l f - i n s u r e d employer. The Board approves a c l i e n t - p a i d f e e , not 
t o exceed $1,715. 

THADDEUS G. GORECKI, Claimant 
Vick & Gutzler, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 

Own Motion 87-0356M 
October 27, 1989 
Own Motion Order Reviewing Self-Closure 

Claimant r e q u e s t s review o f the SAIF C o r p o r a t i o n ' s 
March 27, 1989, N o t i c e o f C l o s u r e , which t e r m i n a t e d temporary 
d i s a b i l i t y b e n e f i t s as of December 20, 1987, and d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y as of January 9, 1987. Claimant contends t h a t 
he i s e n t i t l e d t o an award o f permanent d i s a b i l i t y . 

C l a i m a n t ' s c l a i m was reopened by Own Motion Order on 
J u l y 5, 1988. Because the c l a i m was reopened a f t e r January 1, 1988, 
t h i s case i s governed by c u r r e n t "own motion" law. See Or Laws 1987 
ch 884, §§ 37, 62, 63; OAR 438-05-010. Under c u r r e n t own motion law 
the Board's a u t h o r i t y t o award a d d i t i o n a l compensation on post-1965 
c l a i m s i s l i m i t e d t o temporary d i s a b i l i t y b e n e f i t s . 
See ORS 656 .278(1') (a) Consequently,. we have no a u t h o r i t y t o award 
c l a i m a n t any a d d i t i o n a l permanent d i s a b i l i t y . O r v i l l e D. Shipman, 4 
Van N a t t a 537 (1988) . 

I n r e o p e n i n g t h i s neck and low back i n j u r y c l a i m , we 
d i r e c t e d SAIF t o pay temporary d i s a b i l i t y b e n e f i t s u n t i l c l a i m a n t 
r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r - i s e a r l i e r . We f u r t h e r d i r e c t e d SAIF t o c l o s e 
t h e c l a i m p u r s u a n t t o OAR 438-12-055 "when a p p r o p r i a t e , " i . e . , when 
c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y . We are not persuaded t h a t 
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c l a i m a n t has e i t h e r r e t u r n e d t o r e g u l a r work or become m e d i c a l l y 
s t a t i o n a r y . 

Dr. Noren, t h e t r e a t i n g c h i r o p r a c t o r , r e l e a s e d c l a i m a n t f o r 
m o d i f i e d work w i t h v a r i o u s p h y s i c a l r e s t r i c t i o n s on December 2 1 , 
1987. There i s no evidence i n the r e c o r d t o i n d i c a t e t h a t c l a i m a n t 
r e t u r n e d t o h i s r e g u l a r work a t h i s r e g u l a r wage. Consequently, 
temporary d i s a b i l i t y b e n e f i t s should not have been t e r m i n a t e d i n 
December, 1987. 

On Form 828 (Supplemental Medical Report) dated January 10, 
1989, Noren d e c l a r e d c l a i m a n t ' s low back c o n d i t i o n m e d i c a l l y 
s t a t i o n a r y but d e c l i n e d t o d e c l a r e the upper back c o n d i t i o n 
s t a t i o n a r y , a p p a r e n t l y due t o what she d e s c r i b e d as a f l a r e u p o f 
c e r v i c o t h o r a c i c and r i g h t upper e x t r e m i t y p a i n . More than a month 
l a t e r , Noren d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as of January 9, 
1989; however, she a l s o r e p o r t e d r e c u r r e n t c e r v i c o t h o r a c i c j o i n t 
d y s f u n c t i o n s w i t h a s s o c i a t e d muscular spasms and i n f l a m m a t i o n . Noren 
adv i s e d t h a t c l a i m a n t had been i n v o l v e d i n a motor v e h i c l e a c c i d e n t 
(MVA) on February 1, 1989, which i n j u r e d the c e r v i c o t h o r a c i c and 
r i g h t s h o u l d e r a r e a s . She i n d i c a t e d t h a t the c e r v i c o t h o r a c i c 
c o n d i t i o n had not y e t r e t u r n e d t o pre-MVA s t a t e . A myelogram on 
June 7, 1989, r e v e a l e d evidence o f a h e r n i a t e d c e r v i c a l d i s c . 

There i s no medical r e p o r t i n t h i s r e c o r d d e c l a r i n g 
c l a i m a n t ' s upper back c o n d i t i o n m e d i c a l l y s t a t i o n a r y p r i o r t o t h e 
n o n - i n d u s t r i a l MVA. Indeed, t h e Form 828 of January 9, 1989, 
suggests t h a t c l a i m a n t had p e r s i s t e n t c e r v i c o t h o r a c i c problems up t o 
the time o f the MVA. Moreover, a l t h o u g h the MVA caused a d d i t i o n a l 
c e r v i c o t h o r a c i c problems, t h e r e i s i n s u f f i c i e n t evidence t o show t h a t 
the i n t e r v e n i n g MVA-related i n j u r y was of s u f f i c i e n t magnitude t o 
r e l i e v e SAIF o f f u r t h e r r e s p o n s i b i l i t y f o r c o n t i n u i n g c e r v i c o t h o r a c i c 
problems. Absent such evidence, SAIF should n e i t h e r have c l o s e d t h i s 
c l a i m nor t e r m i n a t e d temporary d i s a b i l i t y b e n e f i t s u n t i l i t r e c e i v e d 
medical evidence d e c l a r i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h r e g a r d 
t o h i s c o n t i n u i n g upper back c o n d i t i o n . There i s no such evidence i n 
t h i s r e c o r d . 

A c c o r d i n g l y , SAIF's N o t i c e o f Closure i s s e t a s i d e as 
premature and c l a i m a n t ' s c l a i m i s remanded t o SAIF f o r f u r t h e r 
p r o c e s s i n g a c c o r d i n g t o law. Reimbursement from the Reopened Claims 
Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 
436, D i v i s i o n 45. We d e c l i n e t o a u t h o r i z e an a t t o r n e y f e e payable 
out o f compensation because c l a i m a n t ' s a t t o r n e y has not f i l e d an 
executed r e t a i n e r agreement w i t h t h e Board. See OAR 438-15-010(1). 
When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d by SAIF p u r s u a n t t o OAR 
438-12-055. 

IT IS SO ORDERED. 

GLENDA M. GRAVES, Claimant WCB 87-14666 & 87-06078 
Rasmussen & Henry, Claimant's Attorneys October 27, 1989 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 
P h i l l i p Nyburg, Defense Attorney 

Reviewed by Board Members Howell and Speer. 

Claimant requests review of Referee Huffman's o r d e r 
t h a t : (1) upheld L i b e r t y Northwest Insurance C o r p o r a t i o n ' s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r r i g h t c a r p a l t u n n e l 
syndrome; and (2) upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f the same 
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c o n d i t i o n . On re v i e w , the issu e s are c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant experienced p a i n i n her r i g h t w r i s t e x t e n d i n g 
t o her should e r i n 1983 w h i l e w o r k i n g f o r SAIF's i n s u r e d a t an 
assembly l i n e p o s i t i o n . The work r e q u i r e d r e p e t i t i v e use of her 
hands w h i l e f i l l i n g and p l u g g i n g s p i c e b o t t l e s . Claimant i s 
r i g h t - h a n d dominant. She sought no medical t r e a t m e n t at the t i m e . 

A f t e r l e a v i n g her assembly l i n e p o s i t i o n , c l a i m a n t was 
employed a t v a r i o u s times as an in-house care p r o v i d e r , a phone 
s o l i c i t o r , and a mote l maid. 

Commencing i n J u l y 1986, c l a i m a n t was employed by 
L i b e r t y Northwest's i n s u r e d as a housekeeper/maid. She worked 
f o u r hours a day, f i v e days per week. I n a l l , she worked a t o t a l 
of 108 hours d u r i n g the employment. Her job d u t i e s i n c l u d e d 
changing bed l i n e n s , d u s t i n g , s c r u b b i n g restroom f i x t u r e s , and 
c l e a n i n g k i t c h e n s . 

I n i t i a l l y , c l a i m a n t spent 30 minutes c l e a n i n g each 
room. However, a p p r o x i m a t e l y t h r e e weeks i n t o her employment, 
c l a i m a n t was i n s t r u c t e d t o spend no more than 20 minutes on each 
room. When she att e m p t e d t o speed up her work, she exp e r i e n c e d a 
re c u r r e n c e of her p r i o r r i g h t hand, w r i s t and arm symptoms. 
Claimant s u b s e q u e n t l y q u i t her employment as a r e s u l t of these 
symptoms. 

More than two months l a t e r , c l a i m a n t sought m e d i c a l 
a t t e n t i o n from Dr. W e i n s t e i n . Dr. W e i n s t e i n r e f e r r e d c l a i m a n t t o 
Dr. Golden, neurosurgeon, f o r e v a l u a t i o n of p o s s i b l e r i g h t c a r p a l 
t u n n e l syndrome. Dr. Golden's e x a m i n a t i o n and a d d i t i o n a l t e s t i n g 
c o n f i r m e d a d i a g n o s i s of moderate r i g h t c a r p a l t u n n e l syndrome. 
Since t e r m i n a t i n g her employment, c l a i m a n t had a l s o begun t o 
expe r i e n c e m i l d symptoms i n her l e f t e x t r e m i t y . T e s t i n g by Dr. 
Golden a l s o c o n f i r m e d m i l d l e f t c a r p a l t u n n e l problems. 

Claimant i s not a r e l i a b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

R e l i a b i l i t y 

We adopt the Referee's d i s c u s s i o n of c l a i m a n t ' s 
u n r e l i a b i l i t y as a w i t n e s s w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

I n a d d i t i o n t o c l a i m a n t ' s marked i n a b i l i t y t o remember 
places and p e r i o d s of employment, her t e s t i m o n y was both 
i n t e r n a l l y i n c o n s i s t e n t as w e l l as i n c o n s i s t e n t w i t h p r i o r m e d i c a l 
h i s t o r i e s . I n t h i s r e g a r d , c l a i m a n t t e s t i f i e d on d i r e c t 
e x a m i n a t i o n t h a t she expe r i e n c e d p a i n i n both her r i g h t and l e f t 
hands and arms d u r i n g her employment w i t h L i b e r t y Northwest's 
i n s u r e d . ( T r . 1 3 ) . However, on c r o s s - e x a m i n a t i o n , c l a i m a n t 
t e s t i f i e d t h a t she d i d not develop l e f t - s i d e d c o m p l a i n t s u n t i l 
a f t e r t e r m i n a t i n g her employment w i t h L i b e r t y Northwest's 
i n s u r e d . ( T r . 2 0 ) . 

S i m i l a r l y , c l a i m a n t s t a t e d on d i r e c t e x a m i n a t i o n t h a t no 
a c t i v i t i e s o t h e r than her work a c t i v i t i e s seemed t o cause problems 
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w i t h her hands. ( T r . 1 4 ) . During c r o s s - e x a m i n a t i o n , however, she 
t e s t i f i e d t h a t g e n e r a l housekeeping a c t i v i t i e s caused her t o 
e x p e r i e n c e symptoms. ( T r . 2 1 ) . I n a d d i t i o n , the January 27, 1988 
r e p o r t of Dr. B u t t o n , hand surgeon, r e l a t e d c o n t i n u i n g symptoms 
when c l a i m a n t engaged i n d a i l y a c t i v i t i e s such as w r i t i n g , c u r l i n g 
her h a i r , and d r i v i n g . 

F u r t h e r , c l a i m a n t t e s t i f i e d t h a t her symptoms t o t a l l y 
r e s o l v e d d u r i n g the p e r i o d of time between her employment w i t h 
SAIF's i n s u r e d and her employment w i t h L i b e r t y Northwest's 
i n s u r e d . By c o n t r a s t , Dr. Button's January 27, 1988 r e p o r t noted 
o c c a s i o n a l symptomatic f l a r e - u p s d u r i n g t h i s p e r i o d w i t h normal 
a c t i v i t i e s of d a i l y l i v i n g . 

I n sum, c l a i m a n t ' s t e s t i m o n y on q u e s t i o n s i m p o r t a n t t o 
p r o v i n g her c l a i m i s so vague and i n c o n s i s t e n t as t o be u n r e l i a b l e . 
Compensabili t y 

I n o rder t o e s t a b l i s h a compensable o c c u p a t i o n a l 
d i s e a s e , c l a i m a n t must prove t h a t her work exposure was the major 
cause of the onset or worsening of her c a r p a l t u n n e l d i s e a s e . 
Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; Devereaux v. North P a c i f i c I n s . Co., 
74 Or App 388, 391 (1985). Because c l a i m a n t has worked f o r a t 
l e a s t two employers whose c o n d i t i o n s of employment were capable of 
c a u s i n g her c a r p a l t u n n e l c o n d i t i o n , i t i s s u f f i c i e n t f o r c l a i m a n t 
t o prove t h a t her work a c t i v i t i e s i n g e n e r a l r e s u l t e d i n the onset 
or worsening of the d i s e a s e . Runft v. SAIF, 303 Or 493, 500 
(1987). 

Because of c l a i m a n t ' s u n r e l i a b i l i t y as a w i t n e s s , the 
presence of p e r s u a s i v e medical evidence s u p p o r t i n g her c l a i m i s 
c r u c i a l t o her case. Claimant r e l i e s i n t h i s regard upon t h e 
December 9, 1986 r e p o r t of Dr. Golden, her t r e a t i n g p h y s i c i a n , 
wherein he s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n " i s p r o b a b l y r e l a t e d 
t o her work a t [ L i b e r t y Northwest's i n s u r e d ] . " . Absent p e r s u a s i v e 
reasons t o the c o n t r a r y , we w i l l accord g r e a t weight t o t h e 
o p i n i o n o f a t r e a t i n g p h y s i c i a n . Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . Here we f i n d p e r s u a s i v e reasons not t o d e f e r t o 
Dr. Golden's o p i n i o n . 

Dr. Golden's o p i n i o n i s p e r s u a s i v e o n l y t o the e x t e n t 
t h a t i t i s founded upon a complete and a c c u r a t e medical h i s t o r y . 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 
T h i s i s p a r t i c u l a r l y t r u e because Dr. Golden d i d not commence 
t r e a t i n g c l a i m a n t u n t i l more than two months a f t e r c l a i m a n t l e f t 
her employment w i t h L i b e r t y Northwest's i n s u r e d . Dr. Golden 
r e p o r t e d i n t h i s r e gard t h a t c l a i m a n t had experienced "episodes of 
acute worsening of c a r p a l t u n n e l syndrome" d u r i n g her employment 
w i t h the two i n s u r e d ' s . He f u r t h e r r e p o r t e d "complete r e s o l u t i o n 
of her symptoms w i t h c o n s e r v a t i v e t r e a t m e n t f o l l o w i n g her i n j u r y 
a t [SAIF's i n s u r e d ] . " However, cl a i m a n t ' s ' u n r e l i a b i l i t y renders 
us unable t o accept t h i s h i s t o r y . As p r e v i o u s l y n o t e d , Dr. B u t t o n ' 
r e p o r t e d a l e s s than complete r e s o l u t i o n between employments. 
Moreover, Dr. Golden's r e p o r t of two episodes of "acute worsening" 
i m p l i e s t h a t c l a i m a n t had experienced hand and arm symptoms p r i o r 
t o her employment w i t h SAIF's i n s u r e d . This i m p l i c a t i o n i s 
unsupported i n the r e c o r d . F i n a l l y , even i f Dr. Golden's o p i n i o n 
were accepted, i t does no more than r e l a t e c l a i m a n t ' s c o n d i t i o n t o 
her work at L i b e r t y Northwest's i n s u r e d ' s . Claimant must show, 
not merely a r e l a t i o n s h i p , but t h a t her employment was the major 
c o n t r i b u t i n g cause o f her c o n d i t i o n . Former ORS 656.802. 
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A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s not supported by e i t h e r 
r e l i a b l e l a y t e s t i m o n y or p e r s u a s i v e medical t e s t i m o n y . Moreover, 
p e r s u a s i v e medical o p i n i o n e x i s t s which r e f u t e s the c o m p e n s a b i l i t y 
of her c l a i m . I n t h i s r e g a r d , Dr. B u t t o n , hand surgeon, examined 
c l a i m a n t i n January, 1988. He opined t h a t c l a i m a n t ' s c o n d i t i o n 
was not work r e l a t e d , but was i n s t e a d i d i o p a t h i c . I n r e a c h i n g 
t h i s d e c i s i o n , he r e l i e d upon the b r e v i t y of c l a i m a n t ' s work 
exposures and the f a c t t h a t c l a i m a n t had developed l e f t - s i d e d 
problems post-employment. 

I n sum, we conclude t h a t c l a i m a n t has f a i l e d t o prove 
t h a t her work exposures were the major cause of the onset of her 
c a r p a l t u n n e l d i s e a s e . 

R e s p o n s i b i l i t y 

Because c l a i m a n t has f a i l e d t o prove t h e c o m p e n s a b i l i t y 
of her c l a i m , the q u e s t i o n of r e s p o n s i b i l i t y f o r her c o n d i t i o n i s 
moot. 

ORDER 

The Referee's o r d e r dated March 2, 1988 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $720, payable 
by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l . 

SANDRA J. LAMB, Claimant WCB 88-00359 
Phi l H. Ringle, Jr., Claimant's Attorney October 27, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee 
Hoguet's o r d e r t h a t set a s i d e i t s a g g r a v a t i o n d e n i a l of c l a i m a n t ' s 
r i g h t w r i s t c o n d i t i o n . On r e v i e w , the i s s u e i s a g g r a v a t i o n . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

A f t e r the Referee i s s u e d h i s o r d e r , the Court of 
Appeals i s s u e d i t s d e c i s i o n on remand i n the case of Gwynn v. 
SAIF, 91 Or App 84 ( 1 9 8 8 ) , and the Supreme Court i s s u e d i t 
d e c i s i o n i n P e r r y y. SAIF, 307 Or 654 ( 1 9 8 9 ) . Here, the 
preponderance of t h e evidence does not support a f i n d i n g t h a t a t 
the time of the l a s t arrangement of compensation ( i . e . , t h e 
March 16, 1987, D e t e r m i n a t i o n Order, which g r a n t e d no award f o r 
permanent d i s a b i l i t y ) , the p a r t i e s contemplated f u t u r e symptomatic 
f l a r e - u p s of c l a i m a n t ' s r i g h t w r i s t c o n d i t i o n . See Ex. 12-2. 
T h e r e f o r e , the case o f Gwynn v. SAIF, 304 Or 345, on rem 
91 Or App 84 ( 1 9 8 8 ) , which addressed the i s s u e of whether t h e 
worker's f l a r e - u p exceeded t h a t which was contemplated a t t h e time 
of h i s l a s t award, does not a p p l y here. Claimant must prove a 
worsening, as a m a t t e r of f a c t . P e r r y , supra, 307 Or a t 657. 

On t h i s r e c o r d , we agree w i t h the Referee t h a t c l a i m a n t 
has proven a worsened r i g h t w r i s t c o n d i t i o n , as a m a t t e r of f a c t , 
r e s u l t i n g from t h e compensable 1986 i n j u r y . 
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ORDER 
The Referee's o r d e r , dated A p r i l 25, 1988, i s a f f i r m e d . 

The Board approves a c l i e n t - p a i d f e e , payable from t h e i n s u r e r t o 
i t s a t t o r n e y , not t o exceed $1,288.50. 

DONALD L. LOWE, Claimant WCB 89-06726 
Durham, Drummonds, et a l . , Claimant's Attorneys October 27, 1989 
Kenneth Russell (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Pe r r y and Howell. 

Claimant requests review of Referee H a r r i ' s order t h a t 
d i s m i s s e d c l a i m a n t ' s h e a r i n g request on the grounds t h a t i t had 
been wi t h d r a w n . The SAIF C o r p o r a t i o n has moved f o r an o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t , c o n t e n d i n g t h a t " t h e r e i s no 
appe a l a b l e o r d e r " from which t o request' review. We deny t h e 
motio n and a f f i r m t h e Referee's o r d e r . 

FINDINGS 

I n A p r i l 1989 c l a i m a n t requested a h e a r i n g , n o t i n g t h a t 
t h e "primary i s s u e " was the " a p p r o p r i a t e r a t e of t i m e l o s s payments 
made by SAIF." Claimant a l s o r a i s e d as an issu e e n t i t l e m e n t t o 
medical t r e a t m e n t . T h e r e a f t e r , a h e a r i n g was scheduled. P r i o r t o 
the scheduled h e a r i n g , c l a i m a n t ' s t h e n - a t t o r n e y a d v i s e d the 
Hearings D i v i s i o n t h a t c l a i m a n t had withdrawn h i s h e a r i n g request 
" w i t h o u t p r e j u d i c e . " 

The Referee's Order o f D i s m i s s a l issued J u l y 6, 1989. 
The order d i d not i n d i c a t e whether the h e a r i n g request had been 
dis m i s s e d w i t h or w i t h o u t p r e j u d i c e . The ord e r c o n t a i n e d a 
statement e x p l a i n i n g the p a r t i e s ' r i g h t s of appeal under ORS 
6 5 6 . 2 8 9 ( 3 ) and 656.295. 

On August 2, 1989, c l a i m a n t , through h i s t h e n - a t t o r n e y 
of r e c o r d , m a i l e d by c e r t i f i e d m a i l a request f o r Board review o f 
the Referee's o r d e r . The req u e s t i n c l u d e d a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon the employer and i t s i n s u r e d . 

ULTIMATE FINDINGS 

Cla i m a n t ' s request f o r review was mailed t o the Board, 
and c o p i e s were p r o v i d e d t o the remaining p a r t i e s t o the 
pr o c e e d i n g , w i t h i n 30 days from the Referee's o r d e r . Claimant 
withdrew h i s request f o r h e a r i n g . The d i s m i s s a l order d i d not 
s t a t e whether the h e a r i n g request had been dismissed w i t h or 
w i t h o u t p r e j u d i c e . 

CONCLUSIONS ' 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t he date on which a copy of the o r d e r i s mailed t o the p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. 
ORS 6 5 6 . 2 8 9 ( 3 ) . Requests f o r Board review s h a l l be mai l e d t o the 
Board and co p i e s of the request s h a l l be mailed t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 6 5 6 . 2 9 5 ( 2 ) . Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the request f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 
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I f f i l i n g o f a r e q u e s t f o r Board review of a Referee's 
or d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t the 
r e q u e s t was m a i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g the stamp of the U n i t e d S t a t e s P o s t a l 
S e r v i c e showing the date o f m a i l i n g . OAR 438-05-046 (1 ) ( b ) . 

Here, the 30th .day a f t e r the Referee's J u l y 6, 1989 
o r d e r was August 5, 1989, a Saturday. Thus, the l a s t day t o 
t i m e l y submit a request f o r Board review of the Referee's o r d e r 
was Monday August 7, 1989. See ORS 174.120. Since c l a i m a n t ' s 
request f o r Board review was mailed by c e r t i f i e d m a i l on August 2, 
1989, i t i s t i m e l y . See ORS 656.289(3); OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

F u r t h e r m o r e , c l a i m a n t ' s request f o r r e v i e w i s 
accompanied by a c e r t i f i c a t e o f p e r s o n a l s e r v i c e a t t e s t i n g t o t h e 
f a c t t h a t a copy of the r e q u e s t was m a i l e d t o SAIF and i t s i n s u r e d 
on August 2, 1989. Inasmuch as s e r v i c e by m a i l i s complete upon 
m a i l i n g , c l a i m a n t ' s n o t i c e i s t i m e l y . See ORS 656.295(2); 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

SAIF contends t h a t the request f o r review was "improper 
as t h e r e i s no a p p e a l a b l e o r d e r . " We d i s a g r e e . 

As a r e s u l t of the Referee's o r d e r , c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g c o n c e r n i n g the i s s u e s o f temporary d i s a b i l i t y 
compensation and c u r r e n t medical t r e a t m e n t was d i s m i s s e d . Thus, 
a t l e a s t as a p r o c e d u r a l , i f not a s u b s t a n t i v e m a t t e r , the o r d e r 
had the p o t e n t i a l o f i m p a c t i n g c l a i m a n t ' s e n t i t l e m e n t t o 
compensation. I n t h a t r e s p e c t , i t i s an appealable f i n a l o r d e r . 
See Lindamood v. SAIF, 78 Or App 15, 18 (1986); Mendenhall v. 
SAIF, 16 Or App 136, 139 ( 1 9 7 4 ) . 

Because . c l a i m a n t t i m e l y requested Board r e v i e w , the 
Referee's d i s m i s s a l o r d e r has not become f i n a l . See 
ORS 656.289(3). Furthermore, a f t e r c o n d u c t i n g our review, we are 
a u t h o r i z e d t o a f f i r m , r e v e r s e , modify or supplement the Referee's 
o r d e r , as w e l l as make such d i s p o s i t i o n of the case as we 
determine t o be a p p r o p r i a t e . ORS 656.295(6). T h e r e f o r e , the 
i s s u e o f whether c l a i m a n t withdrew h i s h e a r i n g request remains 
v i a b l e . A c c o r d i n g l y , the motion t o d i s m i s s i s denied. 

We proceed t o the m e r i t s . I t i s our p o l i c y t o i n t e r p r e t 
any d i s m i s s a l order issued by the Hearings D i v i s i o n as an o r d e r of 
" d i s m i s s a l w i t h o u t p r e j u d i c e , " unless the order s t a t e s o t h e r w i s e . 
Robert L. Murphy, 40 Van N a t t a 442 (1988). Thus, absent any 
r e f e r e n c e t o " p r e j u d i c e " i n a d i s m i s s a l o r d e r , such an o r d e r would 
not have any p r e c l u s i v e e f f e c t on subsequent l i t i g a t i o n . Glenn L. 
Woodraska, 41 Van Natta 1472 (September 20, 1989). 

Here, c l a i m a n t ' s t h e n - a t t o r n e y of r e c o r d sent a l e t t e r 
t o the Referee t h a t was scheduled t o p r e s i d e over the h e a r i n g . 
The l e t t e r c o n f i r m e d a t e l e p h o n e c o n v e r s a t i o n i n which t h e Referee 
was a d v i s e d t h a t c l a i m a n t had withdrawn h i s h e a r i n g r e q u e s t 
" w i t h o u t p r e j u d i c e . " T h e r e a f t e r , a d i s m i s s a l o r d e r i s s u e d , 
s t a t i n g t h a t c l a i m a n t had withdrawn h i s h e a r i n g r e q u e s t . The 
o r d e r d i d not s t a t e whether the h e a r i n g request was d i s m i s s e d w i t h 
or w i t h o u t p r e j u d i c e . 

A f t e r r eview o f t h i s r e c o r d , we f i n d no evidence 
r e b u t t i n g the l e t t e r , from c l a i m a n t ' s t h e n - a t t o r n e y . Consequently, 
we conclude t h a t c l a i m a n t withdrew h i s h e a r i n g r e q u e s t . Yet, 
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s i n c e the d i s m i s s a l order d i d not s t a t e t h a t the d i s m i s s a l was 
" w i t h p r e j u d i c e " , we f u r t h e r h o l d t h a t the d i s m i s s a l was " w i t h o u t 
p r e j u d i c e . " T h e r e f o r e , the d i s m i s s a l o r d e r w i l l have no 
p r e c l u s i v e e f f e c t on subsequent l i t i g a t i o n . See Woodraska, supra. 

ORDER 

The Referee's order dated J u l y 6, 1989 i s a f f i r m e d . 

DANA MADRID, Claimant WCB 88-13667 & 88-16444 
Francesconi & Associates, Claimant's Attorneys October 27, 1989 
J u l i a Philbrook (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Q u i l l i n a n ' s o r d e r t h a t : (1) awarded 14.5 pe r c e n t (46.4 degrees) 
unscheduled permanent d i s a b i l i t y f o r h i s back c o n d i t i o n , beyond a 
D e t e r m i n a t i o n Order t h a t d i d not award permanent d i s a b i l i t y ; and 
(2) d e c l i n e d t o determine the e x t e n t of h i s unscheduled permanent 
d i s a b i l i t y f o r a p s y c h o l o g i c a l c o n d i t i o n . We modify i n p a r t , 
r e v e r s e i n p a r t , and a f f i r m i n p a r t . 

ISSUES 

1. The e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r h i s low back c o n d i t i o n . 

2. The e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n . 

FINDINGS OF FACT 

Cla i m a n t , 40 a t the h e a r i n g , has an 11th grade e d u c a t i o n 
and no GED c e r t i f i c a t e . A l t h o u g h h i s employment si n c e h i g h s c h o o l 
has been s p o r a d i c , he has been p r i n c i p a l l y employed as a car 
salesman and l o t man, a car washer, a mobile home i n s t a l l e r , an 
a s p h a l t paver, and a f u r n i t u r e salesman. 

I n November, 1987, c l a i m a n t compensably s p r a i n e d h i s low 
back, w h i l e w o r k i n g as a car salesman f o r SAIF's i n s u r e d . 
Dr. Takacs t r e a t e d him c o n s e r v a t i v e l y . Despite o f f - a n d - o n 
symptoms, he c o n t i n u e d t o work. By l a t e December, 1987, h i s 
s t r a i n was b e g i n n i n g t o r e s o l v e . 

Claimant sought c o u n s e l i n g from Dr. Takacs i n January, 
1988, f o r " s t r e s s e s of the work p l a c e . " His low back c o n t i n u e d t o 
improve w i t h p h y s i c a l t h e r a p y . 

I n February, 1988, c l a i m a n t f i l e d a mental s t r e s s c l a i m , 
which SAIF accepted as a new c l a i m on May 10, 1988. 

Dr. Scherr, c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , took 
c l a i m a n t o f f work on February 22, 1988, due t o h i s d i f f i c u l t i e s 
w i t h j o b - r e l a t e d s t r e s s . 

I n A p r i l , 1988, c l a i m a n t was examined by Dr. Martens, an 
o r t h o p e d i s t , and Dr. Glass, a p s y c h i a t r i s t . Martens found no 
o b j e c t i v e p a t h o l o g y o t h e r than some d e g e n e r a t i v e d i s c disease a t 
L5-S1, and assessed c l a i m a n t ' s permanent p h y s i c a l impairment a t 
zero t o m i n i m a l . 
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Claimant was examined by Dr. Turco, a p s y c h i a t r i s t , i n 
J u l y , 1988. 

Claimant s u f f e r e d an a n x i e t y and d e p r e s s i o n r e a c t i o n t o 
h i s work environment. 

On J u l y 28, 1988, a D e t e r m i n a t i o n Order c l o s e d 
c l a i m a n t ' s low back i n j u r y c l a i m w i t h o u t an award of unscheduled 
permanent d i s a b i l i t y . 

The f o l l o w i n g month, c l a i m a n t sought medical a t t e n t i o n 
f o r a f l a r e - u p o f low back p a i n . 

A second D e t e r m i n a t i o n Order i s s u e d on September 7, 
1988, which, i n t e r a l i a : (1) awarded no unscheduled permanent 
d i s a b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; and (2) found 
t h a t he was m e d i c a l l y s t a t i o n a r y on J u l y 1, 1988. 

Claimant has a m i l d p s y c h o l o g i c a l impairment f o r h i s 
psych o s i s which has been c l a s s i f i e d by Dr. Scheer as 
Class 1 (0-5% ) . 

Claimant c o n t i n u e s t o r e c e i v e c o n s e r v a t i v e t r e a t m e n t 
from Dr. Takacs. He a l s o t r e a t s on a weekly b a s i s w i t h 
Dr. Scherr. He has completed a r e a l e s t a t e t r a i n i n g course and i s 
c u r r e n t l y employed i n t h a t f i e l d . Due t o low back p a i n , he cannot 
s i t , s t a n d , or walk f o r more than one hour a t a time nor f o r more 
than f o u r hours a day. He may o n l y o c c a s i o n a l l y l i f t or c a r r y up 
t o 30 pounds. He a v o i d s bending and t w i s t i n g . His back r e g u l a r l y 
f l a r e s - u p w h i l e p e r f o r m i n g domestic a c t i v i t i e s , such as c l e a n i n g 
the basement. 

Claimant was m e d i c a l l y s t a t i o n a r y August 25, 1988. 

Claimant has l o s t 26 pe r c e n t of h i s e a r n i n g c a p a c i t y due 
t o h i s compensable low back i n j u r y and 10 p e r c e n t o f h i s e a r n i n g 
c a p a c i t y due t o h i s compensable p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

Extent--Low Back 

The Referee awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . We m o d i f y . 

I n e v a l u a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y , we ap p l y former OAR 436-35-001, e_t seq, which was 
e f f e c t i v e a t the time of t h e J u l y 28, 1988, D e t e r m i n a t i o n Order. 
OAR 438-10-005; 438-10-010. 

P h y s i c a l Impairment. Dr. Takacs, t he t r e a t i n g 
p h y s i c i a n , and Dr. Martens, who performed the IME, have b o t h 
s u b m i t t e d r e p o r t s measuring c l a i m a n t ' s l o s s o f range o f m o t i o n . 
Dr. Martens' measurements were made i n A p r i l 1988; Dr Takacs' 
measurements were made i n August 1988. The measurements are 
b a s i c a l l y s i m i l a r ; however, we r e l y on those o f the t r e a t i n g 
p h y s i c i a n , Dr. Takacs, who i s more f a m i l i a r w i t h t h e c l a i m a n t and 
a l s o authored t h e most r e c e n t r e p o r t . 

Dr. Takacs has r a t e d c l a i m a n t ' s p h y s i c a l impairment due 
to l o s s of range o f motion a t 10 p e r c e n t . Ex. 1-2. I n doing so, 
he o b j e c t i v e l y e v a l u a t e d c l a i m a n t ' s s p i n a l ranges of m o t i o n , b u t 
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i n c o r r e c t l y a p p l i e d the c o r r e s p o n d i n g percentage values s e t f o r t h 
i n former OAR 436-35-360(6), _et seq. A f t e r c o r r e c t l y a p p l y i n g 
those range of motion r a t i n g s t o the c o r r e s p o n d i n g percentage 
v a l u e s , we a r r i v e a t a t o t a l v a l u e of 8 p e r c e n t . Former 
OAR 436-35-360(10). That valu e i s based on r e t a i n e d degrees o f 
motion as f o l l o w s : f l e x i o n of 40 degrees equal t o l o s s of 5 
p e r c e n t ; e x t e n s i o n of 25 degrees f o r a l o s s of .5 p e r c e n t ; s i d e 
bending ( r i g h t and l e f t f l e x i o n ) of 25 degrees f o r no v a l u e ; and 
l e f t and r i g h t r o t a t i o n of 25 degrees f o r a v a l u e of 1 p e r c e n t f o r 
each s i d e . C laimant's t o t a l l o s s o f range of motion i s 7.5 
p e r c e n t rounded t o 8 p e r c e n t . 

I n a d d i t i o n t o c l a i m a n t ' s 8 p e r c e n t impairment due t o 
the above l o s s of motion f i n d i n g s , Dr. Takacs found a 10 p e r c e n t 
impairment due t o c l a i m a n t ' s p a i n . Ex. 1-2. A f t e r r e v i e w i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , see Davies v. Hanel Lumber Co., 
67 Or App 35 ( 1 9 8 4 ) , we are persuaded t h a t he s u f f e r s d i s a b l i n g 
p a i n , which has permanently l i m i t e d h i s a b i l i t y t o s i t , s t a n d , 
walk, l i f t , bend, and t w i s t . The l o s s of use or f u n c t i o n 
a t t r i b u t a b l e t o h i s d i s a b l i n g p a i n i s s e p a r a t e and d i s t i n c t f r o m 
the l o s s of range o f motion i n h i s s p i n e . See D a n i e l M. A l i r e , 
41 Van N a t t a 752 ( 1 9 8 9 ) . A c c o r d i n g l y , he r e c e i v e s an a d d i t i o n a l 
impairment v a l u e of 10 p e r c e n t based on t h i s l o s s of use or 
f u n c t i o n , former OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) , f o r a t o t a l impairment 
r a t i n g of 18 p e r c e n t . 

Once impairment i s e s t a b l i s h e d , the f a c t o r s , under the 
s t a n d a r d s , which modify i t , are t o be c o n s i d e r e d . Those f a c t o r s 
a r e : 

Age. Claimant i s 40 years of age. T h i s i s a p l u s one 
f a c t o r . Former OAR 436-35-290(4). 

E d u c a t i o n . A p l u s one f a c t o r i s assigned f o r w o r k e r s , 
l i k e c l a i m a n t , who have an 11th grade e d u c a t i o n and no GED 
c e r t i f i c a t e . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s . At the time of c l a i m a n t ' s November, 1987, low 
back i n j u r y , he was s u c c e s s f u l l y employed as a car salesman. The 
D i c t i o n a r y of O c c u p a t i o n a l T i t l e s produced by the U.S. Department 
of Labor, i n c o r p o r a t e d by r e f e r e n c e under former 
OAR 436-35-300(4), p r o v i d e s a S p e c i f i c V o c a t i o n a l P r e p a r a t i o n 
(SVP) of 5 f o r car salesmen. T h i s was h i s h i g h e s t SVP f o r the 
p r o c e e d i n g 10 y e a r s . This i s a p l u s two f a c t o r . I d . 

T r a i n i n g . Claimant has not p r o v i d e d any "documentation" 
of v o c a t i o n a l t r a i n i n g p u r s uant t o former OAR 43 6-35-300(5). T h i s 
i s a p l u s one f a c t o r . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) . 

A d a p t a b i l i t y t o p e r f o r m a g i v e n .job. Claimant i s unable 
t o p e r f o r m h i s u s u a l work of a car salesman, but has r e t u r n e d t o 
l i g h t e r work i n the r e a l e s t a t e f i e l d . T h is r e p r e s e n t s a decrease 
from medium t o l i g h t - m e d i u m work, which p r o v i d e s an a d a p t a b i l i t y 
f i g u r e o f 1.5. Former OAR 436-35-310(1). 

Assembling the f a c t o r s . The age and e d u c a t i o n f a c t o r s 
are added ( 1 + 1 + 2 + 1 = 5 ) y i e l d i n g a f i g u r e of 5. Former 
OAR 436-35-280(4). That f i g u r e i s then m u l t i p l i e d by the 
a d a p t a b i l i t y f i g u r e of 1.5, which i n t u r n y i e l d s a f i g u r e 7.5. 
Former OAR 436-35-280(6). 
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F i n a l l y , adding the 7.5 f i g u r e , supra, t o a t o t a l 
p h y s i c a l impairment f i g u r e of 18 p e r c e n t , y i e l d s a d i s a b i l i t y o f 
25.5 p e r c e n t . Rounded up t o t h e next h i g h e s t whole number, former 
OAR 436-35-280(7), r e s u l t s i n an award of 26 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 

E x t e n t - P s y c h o l o g i c a l C o n d i t i o n 

F i n d i n g t h a t c l a i m a n t ' s p y s c h o l o g i c a l c o n d i t i o n was 
" p r e m a t u r e l y c l o s e d , " the Referee d e c l i n e d t o r a t e the e x t e n t of 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r t h a t c o n d i t i o n . 
We r e v e r s e . 

The D e t e r m i n a t i o n Order of September 7, 1988, c l o s e d 
c l a i m a n t ' s p s y c h o l o g i c a l s t r e s s c l a i m and found t h a t he was 
m e d i c a l l y s t a t i o n a r y on J u l y 1, 1988. The Referee a d j u s t e d t h a t 
m e d i c a l l y s t a t i o n a r y date t o August 25, 1988, and awarded 
a d d i t i o n a l temporary d i s a b i l i t y compensation, b u t , o t h e r w i s e , 
approved the D e t e r m i n a t i o n Order. A c c o r d i n g l y , d e s p i t e the 
Referee's language t o the c o n t r a r y , she d i d not f i n d t h a t the 
D e t e r m i n a t i o n Order " p r e m a t u r e l y c l o s e d " c l a i m a n t ' s p s y c h o l o g i c a l 
c l a i m . I n f a c t , the Referee found t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on August 25, 1988; i . e . , p r i o r 
t o the issuance of the September, 1988, D e t e r m i n a t i o n Order. As 
n e i t h e r p a r t y has c h a l l e n g e d t h i s f i n d i n g , we do not d i s t u r b i t . 

A c c o r d i n g l y , we proceed t o assess c l a i m a n t ' s e x t e n t o f 
unscheduled permanent d i s a b i l i t y due t o h i s compensable 
p s y c h o l o g i c a l c o n d i t i o n . We apply former OAR 436-35-001, e_t seq, 
which was e f f e c t i v e a t t h e time o f the September 27, 1988, 
D e t e r m i n a t i o n Order. OAR 438-10-005; 438-10-010. 

There i s g e n e r a l agreement among th e the mental h e a l t h 
e x p e r t s t h a t c l a i m a n t e x h i b i t s s i g n s o f a p s y c h o n e u r o s i s . 
Dr. Scherr opined t h a t c l a i m a n t ' s symptoms were " c h a r a c t e r i s t i c o f 
those found i n the s e c t i o n [ o f the D i r e c t o r ' s permanent d i s a b i l i t y 
s t a n d a r d s ] on t h e permanent s t a t e of p s y c h o n e u r o s i s , Class I 
0 - 5 % [ , ] i n c l u d i n g a n x i e t y and d e p r e s s i v e r e a c t i o n s . " Ex. 3b. 
L i k e w i s e , Dr. Glass, diagnosed, i n t e r a l i a ; "Adjustment r e a c t i o n 
of a d u l t l i f e w i t h f e a t u r e s of d e p r e s s i o n and a n x i e t y . " Ex. 0-5. 
Dr. Turco c o n c u r r e d w i t h . G l a s s ' d i a g n o s i s , a l t h o u g h he d i d not 
b e l i e v e c l a i m a n t had a p e r s o n a l i t y d i s o r d e r or s u f f e r e d permanent 
impairment from t h i s s t r e s s c l a i m . Ex. Q2-3. 

As t h e r e i s a d i f f e r e n c e of o p i n i o n between the m e d i c a l 
e x p e r t s r e g a r d i n g permanent d i s a b i l i t y , we f i n d Dr. Scheer, t h e 
t r e a t i n g p s y c h o l o g i s t p e r s u a s i v e . Dr. Scheer has had an 
o p p o r t u n i t y t o observe the c l a i m a n t over a p e r i o d of t i m e . His 
r e p o r t i s a l s o c l o s e r i n time t o the h e a r i n g . Deference should be 
g i v e n t o the t r e a t i n g p h y s i c i a n unless t h e r e are p e r s u a s i v e 
reasons t o do o t h e r w i s e . A c c o r d i n g l y , we f i n d t h a t pursuant t o 
former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) , e t seq, c l a i m a n t has a Class I 
permanent p s y c h o s i s , and a 2.5 p e r c e n t permanent p s y c h o l o g i c a l 
impairment. 

As we found above, the age, t h e e d u c a t i o n , and the 
a d a p t a b i l i t y f a c t o r s y i e l d a f i g u r e of 7.5. Adding t h a t f i g u r e t o 
t h e p s y c h o l o g i c a l impairment f i g u r e of 2.5 p e r c e n t , y i e l d s a 
d i s a b i l i t y r a t i n g of 10 p e r c e n t . 
Clear and C o n v i n c i n g Evidence. 

N e i t h e r p a r t y i s p r e v e n t e d or l i m i t e d from e s t a b l i s h i n g 
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by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656.726. See ORS 656.283(7); 656.295(5). To be " c l e a r 
and c o n v i n c i n g , " the evidence must e s t a b l i s h t h a t the t r u t h o f the 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s , as w e l l as 
Dr. Takacs' o p i n i o n t h a t he s u f f e r s 10 p e r c e n t p h y s i c a l impairment-
due t o p a i n , e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence t h a t h i s 
award p u r s u a n t t o t h e s t a n d a r d s was i n s u f f i c i e n t . T h i s a s s e r t i o n 
i s based on the premise t h a t the Referee d i d not c o n s i d e r 
d i s a b l i n g p a i n i n her a p p l i c a t i o n of the s t a n d a r d s . 

As we found above, however, we have c o n s i d e r e d 
c l a i m a n t ' s d i s a b l i n g p a i n i n our a p p l i c a t i o n of the s t a n d a r d s . 
F u r t h e r m o r e , a f t e r c o n d u c t i n g our review of the medical and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s p a i n e s t a b l i s h e s by 
c l e a r and c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s 
g r e a t e r than t h a t awarded under the s t a n d a r d s . 

ORDER 

The Referee's o r d e r , dated November 7, 1988, i s m o d i f i e d 
i n p a r t , r e v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f 
the Referee's order t h a t awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n i s m o d i f i e d . I n 
a d d i t i o n t o the Referee's award of 14.5 p e r c e n t (46.4 d e g r e e s ) , 
c l a i m a n t i s awarded 11.5 p e r c e n t (36.8 degrees) unscheduled 
permanent d i s a b i l i t y f o r a t o t a l award t o date of 26 p e r c e n t (83.2 
degrees) f o r the low back. Those p o r t i o n s of the Referee's o r d e r 
t h a t found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n " p r e m a t u r e l y c l o s e d " 
and t h a t d e c l i n e d t o r a t e h i s e x t e n t of unscheduled permanent 
d i s a b i l i t y f o r t h a t c o n d i t i o n are r e v e r s e d . Claimant i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . A l l remaining p o r t i o n s of the Referee's 
o r d e r are a f f i r m e d . Claimant's a t t o r n e y i s awarded an approved 
fee equal t o 25 p e r c e n t of the i n c r e a s e d compensation awarded by 
t h i s o r d e r , not t o exceed $3,800 i n t o t a l fees awarded by t h e 
Referee and the Board. 

BILLY J. McADAMS, Claimant WCB 87-15975 
David Hollander & Associates, Claimant's Attorneys October 27, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer requests review of those 
p o r t i o n s o f Referee Bennett's order t h a t : (1) a f f i r m e d Referee 
L i p t o n ' s p r i o r r u l i n g c o n c e r n i n g i t s r i g h t t o depose Dr. Turco, a 
p s y c h i a t r i s t ; and . (2) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . On review, the issues are e v i d e n t i a r y 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 
-1879- • 



FINDINGS OF FACT 

E v i d e n t i a r y M a t t e r 

The p a r t i e s i n i t i a l l y proceeded t o h e a r i n g on 
February 17, 1987. Before a d m i t t i n g any e x h i b i t s , Referee Bennett 
noted t h a t t h e r e c o r d would remain open beyond February 17, 1987, 
f o r t h e d e p o s i t i o n of Dr. Turco. E x h i b i t s 1 t h r o u g h 108 were t h e n 
a d m i t t e d . E x h i b i t 104 i s a n a r r a t i v e r e p o r t from Turco w r i t t e n i n 
response t o a l e t t e r from the employer's c o u n s e l , dated 
September 1 1 , 1987. 

Claimant sought t o depose Dr. Turco because t he 
employer's counsel had d e c l i n e d t o d i s c l o s e c e r t a i n documents from 
Turco, u n l e s s he was deposed. On March 4, 1987, t he p a r t i e s 
g a t hered t o depose Turco. A f t e r r e v i e w i n g the requested 
documents, c l a i m a n t e l e c t e d t o not q u e s t i o n Turco. He d i d w i s h , 
however, t o submit i n t o evidence the September, 1987, l e t t e r . 
Ex. 114-16 & 17. The employer then sought t o "cross-examine" 
Turco. Claimant o b j e c t e d . At t h a t p o i n t , the p a r t i e s a p p a r e n t l y 
t e l e p h o n e d Referee L i p t o n , who r u l e d t h a t the employer c o u l d 
q u e s t i o n Turco s o l e l y w i t h r e s p e c t t o the m a t t e r s c o n t a i n e d i n the 
September, 1987, l e t t e r . 

When the h e a r i n g b e f o r e Referee Bennett reconvened on 
March 7, 1988, the employer's counsel requested t h a t the r e c o r d 
remain open so t h a t he c o u l d f u r t h e r depose Dr. Turco. The 
employer's c o u n s e l sought t o q u e s t i o n Turco c o n c e r n i n g m a t t e r s 
o u t s i d e t h e scope o f the the September, 1987, l e t t e r . Referee 
Bennett r u l e d a g a i n s t the employer, a l t h o u g h he a l l o w e d i t t o 
depose Turco and t o submit t he t r a n s c r i p t i o n o f the d e p o s i t i o n , 
see Ex. 118, as an " o f f e r o f p r o o f . " 

C o m p e n s a b i l i t y 

The Board adopts t he Referee's f i n d i n g s on the m e r i t s o f 
the c o m p e n s a b i l i t y i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . The 
compensable i n j u r y o f November, 1984, was a m a t e r i a l c o n t r i b u t i n g 
cause t o the onset o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y M a t t e r 

The employer s u b m i t t e d a n a r r a t i v e r e p o r t from 
Dr. Turco, Ex. 104, which was a d m i t t e d . The o n l y reason Turco was 
deposed i n t h e f i r s t p l a c e s o l e l y because the employer d e c l i n e d t o 
d i s c l o s e Turco's n o t e s , unless he was deposed. Consequently, 
c l a i m a n t made arrangements t o deposed Turco. A f t e r r e v i e w i n g 
Turco's n o t e s , c l a i m a n t e l e c t e d not t o q u e s t i o n Turco. He d i d , 
however, submit t he September, 1987, l e t t e r , which was l a t e r 
a d m i t t e d . Referee L i p t o n p e r m i t t e d the employer t o 
"cross-examine" Turco r e g a r d i n g the c o n t e n t s o f t h a t l e t t e r . 

" S u b s t a n t i a l j u s t i c e " was ser v e d . See ORS 6 5 6 . 2 8 3 ( 7 ) . 
Dr. Turco's o p i n i o n i s i n evidence. (Ex. 104 & 1 1 4 ) . Had t h e 
employer wanted t o f u r t h e r q u e s t i o n Turco, i t c o u l d have c a l l e d 
him t o the w i t n e s s stand a t the h e a r i n g . I t d i d not do so. 
Referee L i p t o n d i d not e r r i n l i m i t i n g c r o s s - e x a m i n a t i n by way o f 
a p r e h e a r i n g d e p o s i t i o n . N e i t h e r d i d t h e Referee abuse h i s 
d i s c r e t i o n i n d e c l i n i n g t o a l l o w the employer t o f u r t h e r develop 
Turco's o p i n i o n , by way of a p o s t - h e a r i n g d e p o s i t i o n . 
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by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656.726. See ORS 656.283(7); 656.295(5). To be " c l e a r 
and c o n v i n c i n g , " the evidence must e s t a b l i s h t h a t the t r u t h o f the 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s , as w e l l as 
Dr. Takacs' o p i n i o n t h a t he s u f f e r s 10 p e r c e n t p h y s i c a l impairment 
due t o p a i n , e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence t h a t h i s 
award pursuant t o the s t a n d a r d s was i n s u f f i c i e n t . T h i s a s s e r t i o n 
i s based on the premise t h a t t h e Referee d i d not c o n s i d e r 
d i s a b l i n g p a i n i n her a p p l i c a t i o n of the s t a n d a r d s . 

As we found above, however, we have c o n s i d e r e d 
c l a i m a n t ' s d i s a b l i n g p a i n i n our a p p l i c a t i o n of the s t a n d a r d s . 
Furthermore, a f t e r c o n d u c t i n g our review of the medical and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s p a i n e s t a b l i s h e s by 
c l e a r and c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s 
g r e a t e r than t h a t awarded under the s t a n d a r d s . 

ORDER 

The Referee's o r d e r , dated November 7, 1988, i s m o d i f i e d 
i n p a r t , r e v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f 
the Referee's order t h a t awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n i s m o d i f i e d . I n 
a d d i t i o n t o the Referee's award of 14.5 p e r c e n t (46.4 d e g r e e s ) , 
c l a i m a n t i s awarded 11.5 p e r c e n t (36.8 degrees) unscheduled 
permanent d i s a b i l i t y f o r a t o t a l award t o date of 26 p e r c e n t (83.2 
degrees) f o r the low back. Those p o r t i o n s of the Referee's o r d e r 
t h a t found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n " p r e m a t u r e l y c l o s e d " 
and t h a t d e c l i n e d t o r a t e h i s e x t e n t of unscheduled permanent 
d i s a b i l i t y f o r t h a t c o n d i t i o n are r e v e r s e d . Claimant i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . A l l remaining p o r t i o n s of the Referee's 
or d e r are a f f i r m e d . Claimant's a t t o r n e y i s awarded an approved 
fee equal t o 25 p e r c e n t of the i n c r e a s e d compensation awarded by 
t h i s o r d e r , not t o exceed $3,800 i n t o t a l fees awarded by t h e 
Referee and the Board. 

BILLY J. McADAMS, Claimant WCB 87-15975 
David Hollander & Associates, Claimant's Attorneys October 27, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer requests review of those 
p o r t i o n s of Referee Bennett's o r d e r t h a t : (1) a f f i r m e d Referee 
L i p t o n ' s p r i o j r u l i n g c o n c e r n i n g i t s r i g h t t o depose Dr. Turco, a 
p s y c h i a t r i s t ; and.(2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . On review, the issues are e v i d e n t i a r y 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 
-1879-



FINDINGS OF FACT 

E v i d e n t i a r y M a t t e r 

The p a r t i e s i n i t i a l l y proceeded t o h e a r i n g on 
February 17/ 1987. Before a d m i t t i n g any e x h i b i t s , Referee Bennett 
noted t h a t the r e c o r d would remain open beyond February 17, 1987, 
f o r t h e d e p o s i t i o n of Dr. Turco. E x h i b i t s 1 t h r o u g h 108 were then 
a d m i t t e d . E x h i b i t 104 i s a n a r r a t i v e r e p o r t from Turco w r i t t e n i n 
response t o a l e t t e r from the employer's c o u n s e l , dated 
September 1 1 , 1987. 

Claimant sought t o depose Dr. Turco because the 
employer's counsel had d e c l i n e d t o d i s c l o s e c e r t a i n documents from 
Turco, u n l e s s he was deposed. On March 4, 1987, t he p a r t i e s 
g a t hered t o depose Turco. A f t e r r e v i e w i n g the requeste d 
documents, c l a i m a n t e l e c t e d t o not q u e s t i o n Turco. He d i d w i s h , 
however, t o submit i n t o evidence the September, 1987, l e t t e r . 
Ex. 114-16 & 17. The employer then sought t o "cross-examine 1 1 

Turco. Claimant o b j e c t e d . At t h a t p o i n t , t h e p a r t i e s a p p a r e n t l y 
t e l e p h o n e d Referee L i p t o n , who r u l e d t h a t t h e employer c o u l d 
q u e s t i o n Turco s o l e l y w i t h r e s p e c t t o the m a t t e r s c o n t a i n e d i n the 
September, 1987, l e t t e r . 

When the h e a r i n g b e f o r e Referee Bennett reconvened on 
March 7, 1988, the employer's counsel requested t h a t the r e c o r d 
remain open so t h a t he c o u l d f u r t h e r depose Dr. Turco. The 
employer's counsel sought t o q u e s t i o n Turco c o n c e r n i n g m a t t e r s 
o u t s i d e the scope o f the the September, 1987, l e t t e r . Referee 
Bennett r u l e d a g a i n s t the employer, a l t h o u g h he a l l o w e d i t t o 
depose Turco and t o submit the t r a n s c r i p t i o n o f the d e p o s i t i o n , 
see Ex. 118, as an " o f f e r o f p r o o f . " 

C o m p e n s a b i l i t y 

The Board adopts t he Referee's f i n d i n g s on the m e r i t s o f 
the c o m p e n s a b i l i t y i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . The 
compensable i n j u r y o f November, 1984, was a m a t e r i a l c o n t r i b u t i n g 
cause t o the onset o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y M a t t e r 

The employer s u b m i t t e d a n a r r a t i v e r e p o r t from 
Dr. Turco, Ex. 104, which was a d m i t t e d . The o n l y reason Turco was 
deposed i n t h e f i r s t p l a c e s o l e l y because the employer d e c l i n e d t o 
d i s c l o s e Turco's n o t e s , u n l e s s he was deposed. Consequently, 
c l a i m a n t made arrangements t o deposed Turco. A f t e r r e v i e w i n g 
Turco's n o t e s , c l a i m a n t e l e c t e d not t o q u e s t i o n Turco. He d i d , 
however, submit t he September, 1987, l e t t e r , which was l a t e r 
a d m i t t e d . Referee L i p t o n p e r m i t t e d the employer t o 
"cross-examine" Turco r e g a r d i n g t h e c o n t e n t s o f t h a t l e t t e r . 

" S u b s t a n t i a l j u s t i c e " was ser v e d . See ORS 6 5 6 . 2 8 3 ( 7 ) . 
Dr. Turco's o p i n i o n i s i n evidence. (Ex. 104 & 1 1 4 ) . Had t h e 
employer wanted t o f u r t h e r q u e s t i o n Turco, i t c o u l d have c a l l e d 
him t o the w i t n e s s stand a t the h e a r i n g . I t d i d not do so. 
Referee L i p t o n d i d not e r r i n l i m i t i n g c r o s s - e x a m i n a t i n by way o f 
a p r e h e a r i n g d e p o s i t i o n . N e i t h e r d i d t h e Referee abuse h i s 
d i s c r e t i o n i n d e c l i n i n g t o a l l o w the employer t o f u r t h e r d e v e lop 
Turco's o p i n i o n , by way of a p o s t - h e a r i n g d e p o s i t i o n . 
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by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656 . 726 . See ORS 656.283 ( 7 ) ; 656 . 295 ( 5 ) . To be " c l e a r 
and c o n v i n c i n g , " the evidence must e s t a b l i s h t h a t the t r u t h o f the 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s , as w e l l as 
Dr. Takacs 1 o p i n i o n t h a t he s u f f e r s 10 p e r c e n t p h y s i c a l impairment 
due t o p a i n , e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence t h a t h i s 
award pursuant t o t h e s t a n d a r d s was i n s u f f i c i e n t . T h i s a s s e r t i o n 
i s based on the premise t h a t the Referee d i d not c o n s i d e r 
d i s a b l i n g p a i n i n her a p p l i c a t i o n of the s t a n d a r d s . 

As we found above, however, we have c o n s i d e r e d 
c l a i m a n t ' s d i s a b l i n g p a i n i n our a p p l i c a t i o n of the s t a n d a r d s . 
Furthermore, a f t e r c o n d u c t i n g our review of the medical and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s p a i n e s t a b l i s h e s by 
c l e a r and c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s 
g r e a t e r than t h a t awarded under the s t a n d a r d s . 

ORDER 

The Referee's o r d e r , dated November 7, 1988, i s m o d i f i e d 
i n p a r t , r e v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f 
the Referee's order t h a t awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n i s m o d i f i e d . I n 
a d d i t i o n t o the Referee's award of 14.5 p e r c e n t (46.4 d e g r e e s ) , 
c l a i m a n t i s awarded 11.5 p e r c e n t (36.8 degrees) unscheduled 
permanent d i s a b i l i t y f o r a t o t a l award t o date of 26 p e r c e n t (83.2 
degrees) f o r the low back. Those p o r t i o n s of the Referee's o r d e r 
t h a t found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n " p r e m a t u r e l y c l o s e d " 
and t h a t d e c l i n e d t o r a t e h i s e x t e n t of unscheduled permanent 
d i s a b i l i t y f o r t h a t c o n d i t i o n are r e v e r s e d . Claimant i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . A l l remaining p o r t i o n s of the Referee's 
o r d e r are a f f i r m e d . C laimant's a t t o r n e y i s awarded an approved 
fee equal t o 25 p e r c e n t of the i n c r e a s e d compensation awarded by 
t h i s o r d e r , not t o exceed $3,800 i n t o t a l fees awarded by the 
Referee and the Board. 

BILLY J. McADAMS, Claimant WCB 87-15975 
David Hollander & Associates, Claimant's Attorneys October 27, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer requests review of those 
p o r t i o n s of Referee Bennett's order t h a t : (1) a f f i r m e d Referee 
L i p t o n ' s p r i o r r u l i n g c o n c e r n i n g i t s r i g h t t o depose Dr. Turco, a 
p s y c h i a t r i s t ; and . (2) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . On review, the issues are e v i d e n t i a r y 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 
-1879-



FINDINGS OF FACT 

E v i d e n t i a r y M a t t e r 

The p a r t i e s i n i t i a l l y proceeded t o h e a r i n g on 
February 17, 1987. Before a d m i t t i n g any e x h i b i t s , Referee Bennett 
noted t h a t t h e r e c o r d would remain open beyond February 17, 1987, 
f o r t h e d e p o s i t i o n of Dr. Turco. E x h i b i t s 1 thr o u g h 108 were t h e n 
a d m i t t e d . E x h i b i t 104 i s a n a r r a t i v e r e p o r t from Turco w r i t t e n i n 
response t o a l e t t e r from the employer's c o u n s e l , dated 
September 1 1 , 1987. 

Claimant sought t o depose Dr. Turco because t he 
employer's c o u n s e l had d e c l i n e d t o d i s c l o s e c e r t a i n documents from 
Turco, u n l e s s he was deposed. On March 4, 1987, t he p a r t i e s 
g a t hered t o depose Turco. A f t e r r e v i e w i n g the requeste d 
documents, c l a i m a n t e l e c t e d t o not q u e s t i o n Turco. He d i d w i s h , 
however, t o submit i n t o evidence the September, 1987, l e t t e r . 
Ex. 114-16 & 17. The employer then sought t o "cross-examine" 
Turco. Claimant o b j e c t e d . At t h a t p o i n t , the p a r t i e s a p p a r e n t l y 
t e l e p h o n e d Referee L i p t o n , who r u l e d t h a t t h e employer c o u l d 
q u e s t i o n Turco s o l e l y w i t h r e s p e c t t o the m a t t e r s c o n t a i n e d i n the 
September, 1987, l e t t e r . 

When t h e h e a r i n g b e f o r e Referee Bennett reconvened on 
March 7, 1988, the employer's counsel requested t h a t the r e c o r d 
remain open so t h a t he c o u l d f u r t h e r depose Dr. Turco. The 
employer's counsel sought t o q u e s t i o n Turco c o n c e r n i n g m a t t e r s 
o u t s i d e t h e scope o f the the September, 1987, l e t t e r . Referee 
Bennett r u l e d a g a i n s t the employer, a l t h o u g h he a l l o w e d i t t o 
depose Turco and t o submit t he t r a n s c r i p t i o n of the d e p o s i t i o n , 
see Ex., 118, as an " o f f e r o f p r o o f . " 

C o m p e n s a b i l i t y 

The Board adopts t he Referee's f i n d i n g s , on the m e r i t s o f 
the c o m p e n s a b i l i t y i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . The 
compensable i n j u r y o f November, 1984, was a m a t e r i a l c o n t r i b u t i n g 
cause t o the onset o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y M a t t e r 

The employer s u b m i t t e d a n a r r a t i v e r e p o r t from 
Dr. Turco, Ex. 104, which was a d m i t t e d . The o n l y reason Turco was 
deposed i n t h e f i r s t p l a c e s o l e l y because t he employer d e c l i n e d t o 
d i s c l o s e Turco's n o t e s , unless he was deposed. Consequently, 
c l a i m a n t made arrangements t o deposed Turco. A f t e r r e v i e w i n g 
Turco's n o t e s , c l a i m a n t e l e c t e d not t o q u e s t i o n Turco. He d i d , 
however, submit t he September, 1987, l e t t e r , which was l a t e r 
a d m i t t e d . Referee L i p t o n p e r m i t t e d the employer t o 
"cross-examine" Turco r e g a r d i n g t h e c o n t e n t s o f t h a t l e t t e r . 

" S u b s t a n t i a l j u s t i c e " was served. See ORS 6 5 6 . 2 8 3 ( 7 ) . 
Dr. Turco's o p i n i o n i s i n evidence. (Ex. 104 & 1 1 4 ) . Had t h e 
employer wanted t o f u r t h e r q u e s t i o n Turco, i t c o u l d have c a l l e d 
him t o t h e w i t n e s s stand a t the h e a r i n g . I t d i d not do so. 
Referee L i p t o n d i d not e r r i n l i m i t i n g c r o s s - e x a m i n a t i n by way o f 
a p r e h e a r i n g d e p o s i t i o n . N e i t h e r d i d t he Referee abuse h i s 
d i s c r e t i o n i n d e c l i n i n g t o a l l o w the employer t o f u r t h e r develop 
Turco's o p i n i o n , by way of a p o s t - h e a r i n g d e p o s i t i o n . 
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by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656.726. See ORS 656.283(7); 656.295(5). To be " c l e a r 
and c o n v i n c i n g , " the evidence must e s t a b l i s h t h a t the t r u t h o f the 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s , as w e l l as 
Dr. Takacs' o p i n i o n t h a t he s u f f e r s 10 p e r c e n t p h y s i c a l impairment 
due t o p a i n , e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence t h a t h i s 
award p u r s u a n t t o t h e s t a n d a r d s was i n s u f f i c i e n t . T h i s a s s e r t i o n 
i s based on the premise t h a t the Referee d i d not c o n s i d e r 
d i s a b l i n g p a i n i n her a p p l i c a t i o n of the s t a n d a r d s . 

As we found above, however, we have c o n s i d e r e d 
c l a i m a n t ' s d i s a b l i n g p a i n i n our a p p l i c a t i o n of the s t a n d a r d s . 
F u r t h e r m o r e , a f t e r c o n d u c t i n g our review of the m e d i c a l and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s p a i n e s t a b l i s h e s by 
c l e a r and c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s 
g r e a t e r than t h a t awarded under the s t a n d a r d s . 

ORDER 

The Referee's o r d e r , dated November 7, 1988, i s m o d i f i e d 
i n p a r t , r e v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n of 
the Referee's order t h a t awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n i s m o d i f i e d . I n 
a d d i t i o n t o the Referee's award of 14.5 p e r c e n t (46.4 d e g r e e s ) , 
c l a i m a n t i s awarded 11.5 p e r c e n t (36.8 degrees) unscheduled 
permanent d i s a b i l i t y f o r a t o t a l award t o date of 26 p e r c e n t (83.2 
degrees) f o r the low back. Those p o r t i o n s of the Referee's o r d e r 
t h a t found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n " p r e m a t u r e l y c l o s e d " 
and t h a t d e c l i n e d t o r a t e h i s e x t e n t of unscheduled permanent 
d i s a b i l i t y f o r t h a t c o n d i t i o n are r e v e r s e d . Claimant i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . A l l remaining p o r t i o n s of the Referee's 
o r d e r are a f f i r m e d . C laimant's a t t o r n e y i s awarded an approved 
fee equal t o 25 p e r c e n t of the i n c r e a s e d compensation awarded by 
t h i s o r d e r , not t o exceed $3,800 i n t o t a l fees awarded by the 
Referee and the Board. 

BILLY J. McADAMS, Claimant WCB 87-15975 
David Hollander & Associates, Claimant's Attorneys October 27, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer requests review of those 
p o r t i o n s of Referee Bennett's order t h a t : (1) a f f i r m e d Referee 
L i p t o n ' s p r i o r r u l i n g c o n c e r n i n g i t s r i g h t t o depose Dr. Turco, a 
p s y c h i a t r i s t ; and . (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . On review, the issues are e v i d e n t i a r y 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 
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FINDINGS OF FACT 

E v i d e n t i a r y M a t t e r 

The p a r t i e s i n i t i a l l y proceeded t o h e a r i n g on 
February 17, 1987. Before a d m i t t i n g any e x h i b i t s , Referee Bennett 
noted t h a t t h e r e c o r d would remain open beyond February 17, 1987, 
f o r t h e d e p o s i t i o n o f Dr. Turco. E x h i b i t s 1 t h r o u g h 108 were then 
a d m i t t e d . E x h i b i t 104 i s a n a r r a t i v e r e p o r t from Turco w r i t t e n i n 
response t o a l e t t e r from the employer's c o u n s e l , dated 
September 1 1 , 1987. 

Clai m a n t sought t o depose Dr. Turco because t he 
employer's counsel had d e c l i n e d t o d i s c l o s e c e r t a i n documents from 
Turco, u n l e s s he was deposed. On March 4, 1987, t he p a r t i e s 
g athered t o depose Turco. A f t e r r e v i e w i n g the requeste d 
documents, c l a i m a n t e l e c t e d t o not q u e s t i o n Turco. He d i d w i s h , 
however, t o submit i n t o evidence the September, 1987, l e t t e r . 
Ex. 114-16 & 17. The employer then sought t o "cross-examine" 
Turco. Claimant o b j e c t e d . At t h a t p o i n t , the p a r t i e s a p p a r e n t l y 
t e l e p h o n e d Referee L i p t o n , who r u l e d t h a t t h e employer c o u l d 
q u e s t i o n Turco s o l e l y w i t h r e s p e c t t o the m a t t e r s c o n t a i n e d i n t h e 
September, 1987, l e t t e r . 

When the h e a r i n g b e f o r e Referee Bennett reconvened on 
March 7, 1988, the employer's counsel requested t h a t the r e c o r d 
remain open so t h a t he c o u l d f u r t h e r depose Dr. Turco. The 
employer's counsel sought t o q u e s t i o n Turco c o n c e r n i n g m a t t e r s 
o u t s i d e t h e scope o f the the September, 1987, l e t t e r . Referee 
Bennett r u l e d a g a i n s t the employer, a l t h o u g h he a l l o w e d i t t o 
depose Turco and t o submit the t r a n s c r i p t i o n o f the d e p o s i t i o n , 
see Ex. 118, as an " o f f e r o f p r o o f . " 

C o m p e n s a b i l i t y 
The Board adopts t he Referee's f i n d i n g s on the m e r i t s o f 

the c o m p e n s a b i l i t y i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . The 
compensable i n j u r y o f November, 1984, was a m a t e r i a l c o n t r i b u t i n g 
cause t o the onset o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y M a t t e r 

The employer s u b m i t t e d a n a r r a t i v e r e p o r t from 
Dr. Turco, Ex. 104, which was a d m i t t e d . The o n l y reason Turco was 
deposed i n t h e f i r s t p l a c e s o l e l y because t he employer d e c l i n e d t o 
d i s c l o s e Turco's n o t e s , u n l e s s he was deposed. Consequently, 
c l a i m a n t made arrangements t o deposed Turco. A f t e r r e v i e w i n g 
Turco's n o t e s , c l a i m a n t e l e c t e d not t o q u e s t i o n Turco. He d i d , 
however, submit t he September, 1987, l e t t e r , which was l a t e r 
a d m i t t e d . Referee L i p t o n p e r m i t t e d the employer t o 
"cross-examine" Turco r e g a r d i n g t h e c o n t e n t s o f t h a t l e t t e r . 

" S u b s t a n t i a l j u s t i c e " was served. See ORS 6 5 6 . 2 8 3 ( 7 ) . 
Dr. Turco's o p i n i o n i s i n evidence. (Ex. 104 & 1 1 4 ) . Had t h e 
employer wanted t o f u r t h e r q u e s t i o n Turco, i t c o u l d have c a l l e d 
him t o the w i t n e s s stand a t the h e a r i n g . I t d i d not do so. 
Referee L i p t o n d i d not e r r i n l i m i t i n g c r o s s - e x a m i n a t i n by way o f 
a p r e h e a r i n g d e p o s i t i o n . N e i t h e r d i d t h e Referee abuse h i s 
d i s c r e t i o n i n d e c l i n i n g t o a l l o w the employer t o f u r t h e r develop 
Turco's o p i n i o n , by way of a p o s t - h e a r i n g d e p o s i t i o n . 
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by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656.726. See ORS 656.283(7); 656.295(5). To be " c l e a r 
and c o n v i n c i n g , " the evidence must e s t a b l i s h t h a t the t r u t h o f the 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n and p h y s i c a l l i m i t a t i o n s , as w e l l as 
Dr. Takacs 1 o p i n i o n t h a t he s u f f e r s 10 p e r c e n t p h y s i c a l impairment 
due t o p a i n , e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence t h a t h i s 
award p u r s u a n t t o t h e s t a n d a r d s was i n s u f f i c i e n t . T h i s a s s e r t i o n 
i s based on the premise t h a t the Referee d i d not c o n s i d e r 
d i s a b l i n g p a i n i n her a p p l i c a t i o n of the s t a n d a r d s . 

As we found above, however, we have c o n s i d e r e d 
c l a i m a n t ' s d i s a b l i n g p a i n i n our a p p l i c a t i o n of the s t a n d a r d s . 
Furthermore, a f t e r c o n d u c t i n g our review of the m e d i c a l and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s p a i n e s t a b l i s h e s by 
c l e a r and c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s 
g r e a t e r than t h a t awarded under the s t a n d a r d s . 

ORDER 

The Referee's o r d e r , dated November 7, 1988, i s m o d i f i e d 
i n p a r t , r e v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f 
the Referee's order t h a t awarded c l a i m a n t 14.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n i s m o d i f i e d . I n 
a d d i t i o n t o the Referee's award of 14.5 p e r c e n t (46.4 d e g r e e s ) , 
c l a i m a n t i s awarded 11.5 p e r c e n t (36.8 degrees) unscheduled 
permanent d i s a b i l i t y f o r a t o t a l award t o date of 26 p e r c e n t (83.2 
degrees) f o r the low back. Those p o r t i o n s o f the Referee's o r d e r 
t h a t found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n " p r e m a t u r e l y c l o s e d " 
and t h a t d e c l i n e d t o r a t e h i s e x t e n t of unscheduled permanent 
d i s a b i l i t y f o r t h a t c o n d i t i o n are r e v e r s e d . Claimant i s awarded 
10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . A l l remaining p o r t i o n s of the Referee's 
o r d e r are a f f i r m e d . Claimant's a t t o r n e y i s awarded an approved 
fee equal t o 25 p e r c e n t of the i n c r e a s e d compensation awarded by 
t h i s o r d e r , not t o exceed $3,800 i n t o t a l fees awarded by t h e 
Referee and the Board. 

BILLY J. McADAMS, Claimant WCB 87-15975 
David Hollander & Associates, Claimant's Attorneys October 27, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s review of those 
p o r t i o n s of Referee Bennett's order t h a t : (1) a f f i r m e d Referee 
L i p t o n ' s p r i o r r u l i n g c o n c e r n i n g i t s r i g h t t o depose Dr. Turco, a 
p s y c h i a t r i s t ; and . (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . On review, the issues are e v i d e n t i a r y 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 
-1879-



FINDINGS OF FACT 

E v i d e n t i a r y M a t t e r 

The p a r t i e s i n i t i a l l y proceeded t o h e a r i n g on 
February 17, 1987. Before a d m i t t i n g any e x h i b i t s , Referee Bennett 
noted t h a t t h e r e c o r d would remain open beyond February 17, 1987, 
f o r t h e d e p o s i t i o n o f Dr. Turco. E x h i b i t s 1 t h r o u g h 108 were t h e n 
a d m i t t e d . E x h i b i t 104 i s a n a r r a t i v e r e p o r t from Turco w r i t t e n i n 
response t o a l e t t e r from the employer's c o u n s e l , dated 
September 1 1 , 1987. 

Claimant sought t o depose Dr. Turco because the 
employer's c o u n s e l had d e c l i n e d t o d i s c l o s e c e r t a i n documents from 
Turco, u n l e s s he was deposed. On March 4, 1987, t he p a r t i e s 
g a t hered t o depose Turco. A f t e r r e v i e w i n g the requested 
documents, c l a i m a n t e l e c t e d t o not q u e s t i o n Turco. He d i d w i s h , 
however, t o submit i n t o evidence the September, 1987, l e t t e r . 
Ex. 114-16 & 17. The employer then sought t o "cross-examine" 
Turco. Claimant o b j e c t e d . At t h a t p o i n t , the p a r t i e s a p p a r e n t l y 
t e l e p h o n e d Referee L i p t o n , who r u l e d t h a t the employer c o u l d 
q u e s t i o n Turco s o l e l y w i t h r e s p e c t t o the m a t t e r s c o n t a i n e d i n t h e 
September, 1987, l e t t e r . 

When the h e a r i n g b e f o r e Referee Bennett reconvened on 
March 7, 1988, the employer's counsel requested t h a t the r e c o r d 
remain open so t h a t , he c o u l d f u r t h e r depose Dr. Turco. The 
employer's c o u n s e l sought t o q u e s t i o n Turco c o n c e r n i n g m a t t e r s 
o u t s i d e t h e scope o f the the September, 1987, l e t t e r . Referee 
Bennett r u l e d a g a i n s t the employer, a l t h o u g h he a l l o w e d i t to. 
depose Turco and t o submit the t r a n s c r i p t i o n o f the d e p o s i t i o n , 
see Ex. 118, as an " o f f e r o f p r o o f . " 

C o m p e n s a b i l i t y 

The Board adopts t he Referee's f i n d i n g s on the m e r i t s o f 
the c o m p e n s a b i l i t y i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . The 
compensable i n j u r y o f November, 1984, was a m a t e r i a l c o n t r i b u t i n g 
cause t o the onset o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y M a t t e r 

The employer s u b m i t t e d a n a r r a t i v e r e p o r t from 
Dr. Turco, Ex. 104, which was a d m i t t e d . The o n l y reason Turco was 
deposed i n t h e f i r s t p l a c e s o l e l y because the employer d e c l i n e d t o 
d i s c l o s e Turco's n o t e s , unless he was deposed. Consequently, 
c l a i m a n t made arrangements t o deposed Turco. A f t e r r e v i e w i n g 
Turco's n o t e s , c l a i m a n t e l e c t e d not t o q u e s t i o n Turco. He d i d , 
however, submit t he September, 1987, l e t t e r , which was l a t e r 
a d m i t t e d . Referee L i p t o n p e r m i t t e d the employer t o 
"cross-examine" Turco r e g a r d i n g the c o n t e n t s o f t h a t l e t t e r . 

" S u b s t a n t i a l j u s t i c e " was ser v e d . See ORS 6 5 6 . 2 8 3 ( 7 ) . 
Dr. Turco's o p i n i o n i s i n evidence. (Ex. 104 & 1 1 4 ) . Had t h e 
employer wanted t o f u r t h e r q u e s t i o n Turco, i t ' c o u l d have c a l l e d 
him t o the w i t n e s s stand a t the h e a r i n g . I t d i d not do so. 
Referee L i p t o n d i d not e r r i n l i m i t i n g c r o s s - e x a m i n a t i n by way o f 
a p r e h e a r i n g d e p o s i t i o n . N e i t h e r d i d t he Referee abuse h i s 
d i s c r e t i o n i n d e c l i n i n g t o a l l o w the employer t o f u r t h e r develop 
Turco's o p i n i o n , by way of a p o s t - h e a r i n g d e p o s i t i o n . 
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C o m p e n s a b i l i t y 
The Board adopts t he Referee's c o n c l u s i o n s on the i s s u e 

of the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

C l aimant's a t t o r n e y i s e n t i t l e d t o an assessed f ee f o r 
h i s s e r v i c e s on Board r e v i e w . ORS 656.382(2). However, inasmuch 
as, t o d a t e , we have not r e c e i v e d a statement o f s e r v i c e s from 
c l a i m a n t ' s a t t o r n e y , we cannot p r e s e n t l y award-an assessed f e e . 
OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , dated March 31, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from t he employer t o 
i t s a t t o r n e y , not t o exceed $2,198. 

GENE L. PELTON, Claimant WCB. 87-15344 
L i n d s t e d t , Buono, et a l . , Claimant's Attorneys October 27, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and Howell. 

The i n s u r e r r e q u e s t s review of Referee Shebley's o r d e r 
t h a t : (1) set as i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r a low back 
i n j u r y ; and (2) assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r 
an a l l e g e d l y unreasonable and u n t i m e l y d e n i a l . I n h i s b r i e f on 
rev i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o a d d i t i o n a l 
temporary d i s a b i l i t y compensation. We a f f i r m i n p a r t and re v e r s e 
i n p a r t . 

ISSUES 

1. C o m p e n s a b i l i t y . Whether c l a i m a n t has proven t he 
occurrence o f an o n - t h e - j o b low back i n j u r y ? 

2. Temporary D i s a b i l i t y Compensation. 

3. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 

The Board adopts the Referee's f a c t u a l f i n d i n g s 
b e g i n n i n g on page 1 of h i s o r d e r and c o n t i n u i n g through the second 
f u l l paragraph on page 2 of the o r d e r . I n a d d i t i o n , we make t h e 
f o l l o w i n g s u pplemental f i n d i n g s . 

P r i o r t o the i n c i d e n t on May 18, 1987, c l a i m a n t f i l e d a 
workers' compensation c l a i m f o r a neck and shoulder i n j u r y a l l e g e d 
t o have o c c u r r e d on A p r i l 1, 1987. Th i s c l a i m was denied by the 
i n s u r e r on J u l y 7, 1987. 

From May 20, 1987 u n t i l J u l y 13, 1987, c l a i m a n t was 
f u l l y compensated f o r h i s los-t wages w h i l e o f f work th r o u g h a 
co m b i n a t i o n of temporary t o t a l d i s a b i l i t y payments p a i d p u r s u a n t 
t o h i s A p r i l 1, 1987 c l a i m and accrued v a c a t i o n pay. Claimant 
r e t u r n e d t o work on Monday, J u l y 13, 1987, but he o n l y worked a 
few hours due t o an ankle s p r a i n he i n c u r r e d w h i l e p l a y i n g g o l f on 
hi s v a c a t i o n . He remained o f f work the remainder of the week due 
to the an k l e s p r a i n . 

Claimant r e t u r n e d t o work on J u l y 20, 1987. He worked 
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h i s normal hours on the 20th and the 21 s t . However, Dr. Holman 
subsequ e n t l y r e s t r i c t e d c l a i m a n t t o f o u r - h o u r work days commencing 
J u l y .22, 1987. He worked f o u r - h o u r days t h r o u g h J u l y 31, 1987. 
Claimant was then o f f work from August 3 t h r o u g h August 5, 1987, 
due t o an u n r e l a t e d r i g h t f o o t i n f e c t i o n . He resumed f o u r - h o u r 
work days on August 6 th and 7 t h . Commencing on August 10, 1987, 
c l a i m a n t worked h i s normal hours f o r h i s r e g u l a r wages. 

The i n s u r e r issued a d e n i a l o f c l a i m a n t ' s May 18, 1987 
i n j u r y c l a i m on September 3, 1987. 

Claim a n t c o n t i n u e d t o work h i s normal hours t h r o u g h 
Septmeber 22, 1987. On September 23, 1987, c l a i m a n t e x p e r i e n c e d 
an e x a c e r b a t i o n o f h i s back symptoms upon sneezing a t work. He 
was then o f f work through October 2, 1987. He r e t u r n e d t o work 
the f o l l o w i n g Monday, October 5, 1987. He c o n t i n u e d t o work f u l l 
time f o r h i s r e g u l a r wage a t a l i g h t d u t y p o s i t i o n t h r o u g h t h e 
date of h e a r i n g . 

CONCLUSIONS OF LAW AND "OPINION 

C o m p e n s a b i l i t y 

C l a i m a n t ' s c r e d i b i l i t y i s c e n t r a l t o t h i s case. The 
Referee found c l a i m a n t t o be c r e d i b l e . On re v i e w , the i n s u r e r 
c o n t i n u e s t o c h a l l e n g e c l a i m a n t ' s c r e d i b i l i t y based upon a l l e g e d 
i n c o n s i s t e n c i e s i n the r e c o r d . The Referee's c r e d i b i l i t y f i n d i n g 
i s based upon h i s review of the r e c o r d and the c o n t e n t o f 
c l a i m a n t ' s t e s t i m o n y r a t h e r than c l a i m a n t ' s demeanor. T h e r e f o r e , 
we do not d e f e r t o the Referee's f i n d i n g on t h i s i s s u e . See 
Coas t a l Farm Supply v. H u l t b e r g , 84 Or App 282 (1 9 8 7 ) . 

Our e x a m i n a t i o n of the a l l e g e d i n c o n s i s t e n c i e s between 
the documentary r e c o r d and c l a i m a n t ' s t e s t i m o n y persuades us t h a t 
the Referee's c r e d i b i l i t y f i n d i n g i s c o r r e c t . For example, t h e 
i n s u r e r contends t h a t , a t h e a r i n g , c l a i m a n t f a l s e l y denied 
c o m p l a i n i n g o f low back p a i n t o h i s t r e a t i n g p h y s i c i a n f o l l o w i n g 
h i s A p r i l 1, 1 9 8 7 . i n j u r y . The i n s u r e r notes t h a t the p h y s i c i a n ' s 
f i r s t m e d i c a l r e p o r t f o l l o w i n g t h e A p r i l i n j u r y l i s t s low back 
pa i n as a c o m p l a i n t on the form. However, c l a i m a n t d i d not deny 
c o m p l a i n i n g o f low back p a i n . Rather, he denied having made a 
c l a i m f o r h i s low back. Cl a i m a n t ' s statement i s a c c u r a t e ; h i s 
A p r i l 1987 c l a i m was f o r h i s neck and sh o u l d e r . Moreover, h i s 
t e s t i m o n y a t h e a r i n g was t h a t he c o u l d not r e c a l l whether he had 
mentioned low back c o m p l a i n t s t o h i s t r e a t i n g p h y s i c i a n ; he d i d 
not deny having mentioned such c o m p l a i n t s . 

I n a d d i t i o n , the Referee concluded t h a t two independent 
medical examiners b e l i e v e d c l a i m a n t ' s h i s t o r y of an at-work 
i n j u r y . The i n s u r e r argues t h a t we should r e j e c t t h i s c o n c l u s i o n 
because the med i c a l examiners merely repeat c l a i m a n t ' s h i s t o r y o f 
an o n - t h e - j o b i n j u r y w i t h o u t a s s e r t i n g any independent f i n d i n g s on 
c o m p e n s a b i l i t y . However, one of those examiners, Dr. Duncan, 
c h i r o p r a c t o r , was s u f f i c i e n t l y persuaded by c l a i m a n t ' s e x a m i n a t i o n 
t o impose a l i f t i n g l i m i t a t i o n on c l a i m a n t and t o approve one 
a d d i t i o n a l month of c h i r o p r a c t i c m a n i p u l a t i o n by c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . T h e r e f o r e , w h i l e Dr. Duncan does not 
e x p r e s s l y a t t r i b u t e c l a i m a n t ' s c o n d i t i o n t o an at-work i n j u r y , he 
does i m p l i c i t l y accept the occurrence o f an i n j u r y r e q u i r i n g 
t r e a t m e n t . Moreover, t h e r e i s no s u g g e s t i o n i n the r e c o r d t h a t 
c l a i m a n t e x p r e r i e n c e d any o f f - t h e - j o b i n j u r y t o h i s low back. 
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F i n a l l y , the i n s u r e r argues t h a t c l a i m a n t ' s p o s t - i n j u r y 
a c t i v i t i e s hoeing h i s garden and p l a y i n g i n a s o f t b a l l game sho u l d 
cause us t o q u e s t i o n c l a i m a n t ' s r e p o r t of an i n j u r y . Such 
a c t i v i t i e s are c l e a r l y r e l e v a n t c o n s i d e r a t i o n s when the time 
a r r i v e s t o r a t e c l a i m a n t ' s permanent d i s a b i l t y , i f any, r e s u l t i n g 
from t h i s i n j u r y . However, i n l i g h t of the o t h e r evidence i n t h e 
r e c o r d s u p p o r t i n g h i s c l a i m , we do not conclude t h a t such 
a c t i v i t i e s weigh a g a i n s t c o m p e n s a b i l i t y . 

I n sum, we conclude t h a t c l a i m a n t has proven t h e 
o c c u r r e n c e of a compensable low back i n j u r y on May 18, 1987. 

P e n a l t i e s and A t t o r n e y Fees 

The Referee found t h a t , a t the time the i n s u r e r i s s u e d 
i t s d e n i a l , t h e r e was no m e d i c a l or l a y evidence c a s t i n g any doubt 
upon the c o m p e n s a b i l i t y o f the c l a i m . T h e r e f o r e , the Referee 
found the d e n i a l t o be unreasonable. However, because he a l s o 
found t h a t c l a i m a n t was p a i d h i s f u l l wage w h i l e o f f work due t o 
the low back i n j u r y , the Referee concluded t h a t t h e r e were no 
"amounts then due" upon which t o assess a p e n a l t y . See 
ORS 656.262(10). 

A l t e r n a t i v e l y , the Referee found t h a t the i n s u r e r had 
f a i l e d t o t i m e l y accept or deny the c l a i m . See ORS 656.262(6) 
( c l a i m must be accepted or denied w i t h i n 60 d a y s ) . The Referee 
assessed a 10 p e r c e n t p e n a l t y based upon a l l temporary d i s a b i l i t y 
b e n e f i t s due c l a i m a n t between J u l y 19, 1987, the 60th day 
f o l l o w i n g the c l a i m , and September 3, 1987, the date of the 
i n s u r e r ' s d e n i a l . 

On r e v i e w , the i n s u r e r argues t h a t i t had a l e g i t i m a t e 
doubt as t o the c o m p e n s a b i l i t y of the c l a i m and, t h e r e f o r e , t h a t 
i t s d e n i a l was not unreasonable. See Norgard v. Rawlinson, 
30 Or App 999, 1003 ( 1 9 7 7 ) . I n a d d i t i o n , the i n s u r e r argues t h a t 
no p e n a l t y i s assessable f o r i t s u n t i m e l y d e n i a l because t h e r e 
were no "amounts then due" upon which t o base the p e n a l t y . 

We are unable t o f i n d any reasonable b a s i s as of the 
aate of the d e n i a l f o r the i n s u r e r t o doubt i t s l i a b i l i t y f o r t h e 
c l a i m . No medical r e p o r t s a t the time c a s t doubt on the c l a i m . 
I n a d d i t i o n , w h i l e c l a i m a n t ' s s u p e r v i s o r had observed c l a i m a n t 
working i n h i s garden, the i n s u r e r viewed t h i s i n f o r m a t i o n a t the 
time as c a l l i n g i n t o q u e s t i o n the s e v e r i t y of c l a i m a n t ' s i n j u r y 
r a t h e r than whether an i n c i d e n t had o c c u r r e d i n the f i r s t p l a c e . 
See Ex. 17-1. Moreover, i t i s u n c l e a r whether the s o f t b a l l 
a c t i v i t i e s c i t e d by the i n s u r e r took p l a c e b e f o r e or a f t e r t h e 
d e n i a l . See Tr. 43-4. Consequently, we are not persuaded t h a t 
the a c t i v i t i e s are r e l e v a n t t o an a n a l y s i s of the reasonableness 
of t h a t d e n i a l . 

However, we agree w i t h the i n s u r e r ' s l e g a l a n a l y s i s . A 
p e n a l t y i s assessable o n l y i f t h e r e are "amounts then due" a t t h e 
t i m e of the d e n i a l upon which t o base i t . I f an employer has p a i d 
a l l i n t e r i m compensation due u n t i l the d e n i a l , then t h e r e would be 
no "amounts then due," and no p e n a l t y c o u l d be assessed. Wacker 
S i l t r o n i c C o r p o r a t i o n v. Satcher, 91 Or App 654 (1988). T h i s i s 
t r u e whether l i a b i l i t y f o r the p e n a l t y r e s u l t s from an 
unreasonable d e n i a l or a l a t e d e n i a l . 

As p r e v i o u s l y n o t e d , the Referee found t h a t c l a i m a n t was 
p a i d h i s f u l l wage w h i l e o f f work due t o h i s low back i n j u r y . 
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Claimant t e s t i f i e d t h a t he was p a i d h i s f u l l wage th r o u g h t h e end 
of June 1987. T h e r e a f t e r , he missed work f o r a v a r i e t y of reasons 
i n c l u d i n g a two-week v a c a t i o n , an a n k l e s p r a i n s u f f e r e d w h i l e 
p l a y i n g g o l f on h i s v a c a t i o n , and a r i g h t f o o t i n f e c t i o n . These 
are a l l n o n w o r k - r e l a t e d causes. Moreover, a t the c l o s e of t h e 
h e a r i n g , the Referee c h a r a c t e r i z e d c l a i m a n t ' s t e s t i m o n y as s t a t i n g 
t h a t he had r e c e i v e d a l l compensation due t o him. Claimant d i d 
not o b j e c t t o t h i s c h a r a c t e r i z a t i o n . We conclude t h a t c l a i m a n t 
has f a i l e d t o prove the e x i s t e n c e of any "amounts then due" p r i o r 
t o the i n s u r e r ' s September 3, 1987 d e n i a l . T h e r e f o r e , t h e 
Referee's assessment of a p e n a l t y was improper. Furthermore, 
c l a i m a n t has not proven t h a t the i n s u r e r unreasonably r e s i s t e d t h e 
payment of any compensation. An a t t o r n e y fee may not be awarded. 
E l l i s v. McCall I n s u l a t i o n , 308 Or _7_4 ( 1989); L l o y d L. C r i p e , 41 
Van N a t t a 1//4 (October 23, 1989). 

A d d i t i o n a l Temporary D i s a b i l i t y 

C laimant argues e n t i t l e m e n t t o a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s f o r the p e r i o d d u r i n g September 1987 when he 
was o f f work f o l l o w i n g a sneezing i n c i d e n t which exacerbated h i s 
back symptoms. The i n s u r e r argues t h a t c l a i m a n t i s not e n t i t l e d 
t o the requested r e l i e f because he d i d not seek any a d d i t i o n a l 
compensation f o l l o w i n g the September i n c i d e n t . We r e j e c t the 
i n s u r e r ' s i n f e r e n c e t h a t c l a i m a n t need f i l e a separate c l a i m i n 
order t o o b t a i n compensation f o r t h i s p e r i o d . An i n j u r e d worker 
i s e n t i t l e d t o time l o s s b e n e f i t s f o r a l l p e r i o d s d u r i n g which he 
or she i s o f f work as a r e s u l t of a compensable i n j u r y . Pursuant 
t o our d e c i s i o n , c l a i m a n t has e s t a b l i s h e d a compensable c l a i m . 
The i n s u r e r i s r e q u i r e d t o process the c l a i m a c c o r d i n g l y . 

ORDER 

The Referee's order dated January 20, 1988 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the Referee's 
order t h a t awarded c l a i m a n t a 10 p e r c e n t p e n a l t y and a $250 
assessed a t t o r n e y fee f o r the i n s u r e r ' s u n t i m e l y d e n i a l are 
r e v e r s e d . The remainder of the o r d e r i s a f f i r m e d . For p r e v a i l i n g 
on the c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed fee of $800, t o be p a i d by the i n s u r e r . The Board 
approves a c l i e n t - p a i d f e e , not t o exceed $3,440. 

PATRICIA R. ROSS, Claimant Own Motion 88-0118M 
Cramer, et a l . , Claimant's Attorneys October 27, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order Reviewing 

Self-Closure 
Claimant r e q u e s t s review of the SAIF C o r p o r a t i o n ' s J u l y 25, 

1989, N o t i c e of Closure which t e r m i n a t e d temporary d i s a b i l i t y 
b e n e f i t s as of June 27, 1989. Claimant argues t h a t c l a i m c l o s u r e i s 
premature, and she r e q u e s t s a h e a r i n g on t h a t i s s u e . 

C l a i m a n t ' s c l a i m was reopened by Own Motion Order dated 
September 9, 1988. Because the c l a i m was reopened a f t e r January 1, 
1988, t h i s case i s governed by the c u r r e n t "own m o t i o n " law. See Or 
Laws 1987, ch .884, §§ 37, 62; OAR 438-05-010. Under c u r r e n t own 
motion law, the Board's a u t h o r i t y t o award f u r t h e r compensation on 
post-1965 c l a i m s i s l i m i t e d 'to temporary d i s a b i l i t y b e n e f i t s . See 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Consequently, we now l a c k the a u t h o r i t y t o award 
c l a i m a n t any a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s . O r v i l l e D. 
Shipman, 40 Van N a t t a 537 ( 1 9 8 8 ) . 
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The r e c o r d i s s u f f i c i e n t l y developed f o r our r e v i e w of t h e 
p r o p r i e t y of S A I F ' s c l o s u r e . Hence, we deny c l a i m a n t ' s r e q u e s t f o r a 
h e a r i n g i n t h i s m a t t e r . 

Dr. K e n d r i c k , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , d e c l a r e d her 
m e d i c a l l y s t a t i o n a r y on June 27, 1989. Dr. S u l k o s k y , the t r e a t i n g 
s u r g e o n , c o n c u r r e d . I n September, 1989, c l a i m a n t saw S u l k o s k y f o r 
l e f t h i p p a i n , which was r e l i e v e d by i n j e c t i o n . S u l k o s k y was h o p e f u l 
t h a t the p a i n would "calm down," but r a i s e d the p o s s i b i l i t y of 
d e c o m p r e s s i v e s u r g e r y i f the p a i n p e r s i s t e d and d i d not respond t o 
i n j e c t i o n . He emphasized, however, t h a t no s u r g e r y i s a n t i c i p a t e d 
and t h a t c l a i m a n t i s not s u f f e r i n g any s i g n i f i c a n t i n c r e a s e i n 
d i s a b i l i t y . G i v e n S u l k o s k y ' s e a r l i e r c o n c u r r e n c e w i t h K e n d r i c k ' s 
d e c l a r a t i o n t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , we a r e not 
per s u a d e d t h a t h i s subsequent s t a t e m e n t s e s t a b l i s h t h a t a t the time 
of c l o s u r e t h e r e was a r e a s o n a b l e e x p e c t a t i o n of f u r t h e r m a t e r i a l 
improvement i n c l a i m a n t ' s c o n d i t i o n from m e d i c a l t r e a t m e n t or t h e 
pa s s a g e of time. We f i n d , t h e r e f o r e , t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on June 27, 1989. See ORS 656.005(17). Hence, S A I F ' s 
t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s as of t h a t date was 
p r o p e r . A c c o r d i n g l y , S A I F ' s c l o s u r e of the c l a i m was p r o p e r , and 
c l a i m a n t ' s r e q u e s t f o r f u r t h e r b e n e f i t s i s d e n i e d . 

I T I S SO ORDERED. 

MARIA S. SALINAS, Claimant 
Emmons, et a l . , Claimant's Attorneys 
Randy Harris (SAIF), Defense Attorney 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members Howell and Sp e e r . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w 
of t h a t p o r t i o n of R e f e r e e B e n n e t t ' s o r d e r which: (1) s e t a s i d e 
i t s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back 
c o n d i t i o n ; and (2) upheld the SAIF C o r p o r a t i o n ' s d e n i a l of an 
a g g r a v a t i o n c l a i m f o r the same c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the o r d e r which d e c l i n e d to a s s e s s 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . On r e v i e w , the i s s u e s a r e r e s p o n s i b i l i t y and 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

We note t h a t the R e f e r e e r e c i t e d a good d e a l of 
c l a i m a n t ' s t e s t i m o n y . We a c c e p t the R e f e r e e ' s f i n d i n g t h a t 
c l a i m a n t was c r e d i b l e . We f i n d t h a t the r e c i t e d t e s t i m o n y was 
f a c t . With t h a t , we adopt the f i n d i n g s of f a c t as s e t f o r t h i n 
the "Summary of E v i d e n c e " p o r t i o n of t h e . R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y For Low Back C o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t L i b e r t y Northwest was 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n c i t i n g 
I n d u s t r i a l Indemnity Co. v. K e a r n s , 70 Or App 583 (1 9 8 4 ) . We 
d i s a g r e e . 

WCB 86-00225 & 87-04551 
October 27, 1989 
Order on Review 

To d e t e r m i n e the r e s p o n s i b i l i t y i s s u e , i t i s ' f i r s t 
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n e c e s s a r y to d e c i d e whether or not L i b e r t y Northwest a c c e p t e d 
c l a i m a n t ' s low back c o n d i t i o n as p a r t of her compensable c l a i m . 
We c o n c l u d e t h a t L i b e r t y Northwest d i d not. L i b e r t y N o r t h w e s t ' s 
a c c e p t a n c e o n l y encompassed a l e f t f o o t s t r a i n , and d i d not 
mention the low back. L i b e r t y Northwest's a c c e p t a n c e r e n d e r s i t 
o n l y l i a b l e f o r the i n j u r y i t s p e c i f i c a l l y a c c e p t e d . See 
G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494 (1988). A c c o r d i n g l y , the 
Kearns p r e s u m p t i o n i s not a p p l i c a b l e as t h e r e a r e not two 
s u c c e s s i v e a c c e p t e d i n j u r i e s to the same body p a r t . See Northwest-
Farm Bureau v. Wine, 86 Or App 106 (1987). 

I n H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 
294 ( 1 9 8 6 ) , the c o u r t h e l d t h a t u n l e s s work a c t i v i t i e s a t t h e 
l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y c o n t r i b u t e to the wo r k e r ' s 
d i s a b i l i t y ( i . e . c a u s e a worsening of the u n d e r l y i n g c o n d i t i o n ) 
then the worker has s u s t a i n e d a mere r e c u r r e n c e of symptoms and 
the e a r l i e r e m p l o y e r / i n s u r e r remains r e s p o n s i b l e . A c c o r d i n g l y , 
the June 1986 i n c i d e n t must have i n d e p e n d e n t l y c o n t r i b u t e d to a 
worsening of c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n f o r L i b e r t y 
Northwest to be r e s p o n s i b l e . 

We c o n c l u d e t h a t the June 1986 i n c i d e n t d i d not 
i n d e p e n d e n t l y c o n t r i b u t e to a worsening of c l a i m a n t ' s u n d e r l y i n g 
back c o n d i t i o n . I n December 1986, the O r t h o p a e d i c C o n s u l t a n t s 
c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n had not worsened s i n c e c l a i m 
c l o s u r e i n 1983. However, t h e i r f i n d i n g s showed a s u b s t a n t i a l 
d e c r e a s e i n degree of f l e x i o n , e x t e n s i o n , bending and r o t a t i o n . A 
May 1987 e x a m i n a t i o n by Western M e d i c a l C o n s u l t a n t s showed a 
s i g n i f i c a n t i n c r e a s e i n degree of f l e x i o n , e x t e n s i o n and r o t a t i o n . 

C l a i m a n t t e s t i f i e d t h a t f o l l o w i n g the June 1986 i n c i d e n t 
she e x p e r i e n c e d i n c r e a s e d p a i n symptoms i n her back. She f u r t h e r 
t e s t i f i e d t h a t she e x p e r i e n c e d some l i m i t a t i o n not p r e s e n t p r i o r 
to the June 1986 i n c i d e n t . 

A l t hough the m e d i c a l e v i d e n c e and c l a i m a n t ' s t e s t i m o n y 
i n d i c a t e t h a t she e x p e r i e n c e d i n c r e a s e d symptoms f o l l o w i n g the 
June 1986 i n c i d e n t , t h e r e i s no e v i d e n c e to s u g g e s t t h a t the 
i n c i d e n t worsened her u n d e r l y i n g back c o n d i t i o n . R e s p o n s i b i l i t y 
cannot be s h i f t e d on the b a s i s of a symptomatic w o r s e n i n g . 
M i r i c h , 81 Or App a t 294. A c c o r d i n g l y , r e s p o n s i b i l i t y remains 
w i t h S A I F . 

P e n a l t i e s and A t t o r n e y Fees 

At h e a r i n g , c l a i m a n t r a i s e d the i s s u e of p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s a g a i n s t L i b e r t y Northwest f o r an a l l e g e d 
u n r e a s o n a b l e d e n i a l . The R e f e r e e found t h a t L i b e r t y N o rthwest's 
conduct was not u n r e a s o n a b l e and d e c l i n e d to a s s e s s a p e n a l t y . On 
r e v i e w , c l a i m a n t c o n t e n d s f o r the f i r s t time t h a t L i b e r t y 
Northwest s h o u l d be s u b j e c t to a p e n a l t y f o r a l l e g e d u n t i m e l y 
d e n i a l s . 

The i s s u e of u n t i m e l y d e n i a l s was not r a i s e d a t h e a r i n g 
and L i b e r t y Northwest d i d not have an o p p o r t u n i t y to defend 
a g a i n s t t h a t i s s u e . When an i s s u e i s not p r o p e r l y r a i s e d b e f o r e a 
R e f e r e e a t h e a r i n g , and the r e c o r d i s c l o s e d , t h a t i s s u e w i l l not 
s u b s e q u e n t l y be c o n s i d e r e d . B r i a n J . Shaw, 39 Van Na t t a 438 
(198 7 ) . T h e r e f o r e , we d e c l i n e to c o n s i d e r i t a t t h i s l a t e d a t e . 
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ORDER 

The R e f e r e e ' s o r d e r , dated November 19, 1987, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . L i b e r t y N o r thwest's d e n i a l 
i s r e i n s t a t e d and u p h e l d . S A I F ' s d e n i a l i s s e t a s i d e and t he 
c l a i m i s remanded to SAIF f o r p r o c e s s i n g a c c o r d i n g to law. For 
s e r v i c e s r e n d e r e d on r e v i e w c o n c e r n i n g the r e s p o n s i b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l i s awarded an a s s e s s e d f e e of $800, p a y a b l e by 
S A I F . A c l i e n t - p a i d f e e , not to exceed $2,094, i s approved, 
p a y a b l e by L i b e r t y Northwest to i t s c o u n s e l . 

ROMILDA WILLIAMS, Claimant WCB 87-05035 
Olson Law Firm, Claimant's Attorney October 27, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B l a c k ' s o r d e r t h a t 
i n c r e a s e d her u n s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t 
s h o u l d e r i n j u r y from 40 p e r c e n t (128 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, to 50 p e r c e n t (160 d e g r e e s ) . The i s s u e i s 
e x t e n t of d i s a b i l i t y . We modify. 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s "Findings"' w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . C l a i m a n t was 45 y e a r s of age a t h e a r i n g . 
Although she has an 8th grade e d u c a t i o n , her r e a d i n g and math 
s k i l l s a r e a t the 5th grade l e v e l . Her work e x p e r i e n c e has been 
l i m i t e d to housekeeping and p a t i e n t c a r e i n the medium to heavy 
work c a t e g o r y . She i s c u r r e n t l y r e s t r i c t e d to l i g h t work. 
C l a i m a n t e x p e r i e n c e s almost c o n s t a n t d i s a b l i n g p a i n i n her r i g h t 
s h o u l d e r . As of the date of h e a r i n g , she was not working. 

CONCLUSIONS OF LAW 

I n o r d e r f o r c l a i m a n t t o q u a l i f y f o r a permanent 
d i s a b i l i t y award, upon c l o s u r e of her a g g r a v a t i o n c l a i m , she must 
show t h a t she s u f f e r e d a permanent worsening of her s h o u l d e r 
c o n d i t i o n , s i n c e the c l a i m was l a s t c l o s e d by D e t e r m i n a t i o n Order 
i n December 1984. Stepp v. S A I F , 304 Or 375 ( 1 9 8 7 ) ; Bendix Home 
Systems v. Alonzo, 81 Or App 450 ( 1 9 8 6 ) . I n the p r e s e n t c a s e , 
however, the a n a l y s i s of t h i s i s s u e i s not c o m p l e t e l y s t r a i g h t 
f o r w a r d . C l a i m a n t ' s c l a i m was o r i g i n a l l y c l o s e d by a December, 
1984, D e t e r m i n a t i o n Order which awarded no permanent d i s a b i l i t y , 
even though t h e r e was e v i d e n c e t h a t may have sup p o r t e d a permanent 
d i s a b i l i t y award had c l a i m a n t a p p e a l e d the D e t e r m i n a t i o n Order. 

SAIF a r g u e s t h a t c l a i m a n t i s not e n t i t l e d to any 
permanent d i s a b i l i t y award because she f a i l e d to show a permanent 
w o r s e n i n g of her c o n d i t i o n beyond the a p p r o x i m a t e l y 20 p e r c e n t 
d i s a b i l i t y the R e f e r e e determined t h a t c l a i m a n t s u f f e r e d a t the 
time the c l a i m was f i r s t c l o s e d . I n a d d i t i o n , SAIF contends t h a t . 
c l a i m a n t i s not e n t i t l e d to a d_e novo r e v i e w of her e n t i r e 
d i s a b i l i t y each time her c l a i m i s reopened f o r a g g r a v a t i o n . 
T h e r e f o r e , SAIF a r g u e s t h a t r e s j u d i c a t a p r o h i b i t s the R e f e r e e 
from p r e s e n t l y awarding any d i s a b i l i t y t h a t s h o u l d have been 
awarded by the unappealed D e t e r m i n a t i o n Order. 

The R e f e r e e determined t h a t c l a i m a n t had shown a 
worsened c o n d i t i o n and had s u f f e r e d a p p r o x i m a t e l y a 70 p e r c e n t 
l o s s of e a r n i n g c a p a c i t y due to the compensable i n j u r y . However, 
f o l l o w i n g e s s e n t i a l l y the same a n a l y s i s of the r e s j u d i c a t a i s s u e 
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t h a t SAIF uses on a p p e a l , he r e d u c e d t h e award by- 20 p e r c e n t . The 
R e f e r e e d e t e r m i n e d t h a t c l a i m a n t was a p p r o x i m a t e l y 20 p e r c e n t 
d i s a b l e d i n December 1984, when t h e c l a i m was f i r s t c l o s e d w i t h no 
p e r m a n e n t d i s a b i l i t y a w a r d . He r e a s o n e d t h a t , because c l a i m a n t 
f a i l e d t o a p p e a l t h e December 1984 D e t e r m i n a t i o n O r d e r , i t became 
f i n a l as a m a t t e r o f law and t h e d o c t r i n e o f r e s j u d i c a t a b a r r e d 
r e l i t i g a t i o n o f t h e i s s u e c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o 
p e r m a n e n t d i s a b i l i t y as o f t h a t d a t e . See B e n d i x , s u p r a . W h i l e 
we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has shown her c o n d i t i o n 
w o r s e n e d s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , we d i s a g r e e 
w i t h h i s a n a l y s i s o f t h e r e s j u d i c a t a i s s u e . 

I n r e a c h i n g o u r c o n c l u s i o n , we draw f r o m o u r o p i n i o n i n 
C h a r l o t t e J . Daza, 40 Van N a t t a 1206 ( 1 9 8 8 ) . I n Daza, t h e 
c l a i m a n t ' s o r i g i n a l c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r w h i c h 
awarded no p e r m a n e n t d i s a b i l i t y . The c l a i m a n t d i d n o t a p p e a l . 
The c l a i m a n t s u b s e q u e n t l y f i l e d an a g g r a v a t i o n c l a i m . The 
t h r e s h o l d i s s u e i n t h a t case was w h e t h e r t h e c l a i m a n t had shown 
t h a t h e r c o n d i t i o n had p e r m a n e n t l y w o rsened f r o m t h e d a t e o f t h e 
l a s t award o r a r r a n g e m e n t o f c o m p e n s a t i o n . S i n c e t h e o r i g i n a l 
D e t e r m i n a t i o n O r d e r c l o s e d t h e c l a i m a n t ' s c l a i m w i t h no d i s a b i l i t y 
award and because t h e D e t e r m i n a t i o n O r d e r had n o t been a p p e a l e d , 
we h e l d t h a t t h e c l a i m a n t need o n l y e x h i b i t a m i n i m a l d e g r e e o f 
i n j u r y r e l a t e d t o p e r m a n e n t i m p a i r m e n t t o meet t h e S t e p p w o r s e n i n g 
r e q u i r e m e n t . We r e a s o n e d t h a t , as a m a t t e r o f l a w , t h e c l a i m a n t 
s u f f e r e d f r o m z e r o p e r c e n t d i s a b i l i t y , a t t h e t i m e o f i n i t i a l 
c l a i m c l o s u r e . 

A p p l y i n g t h e Daza a n a l y s i s , we f i n d t h a t , as a m a t t e r o f 
l a w , c l a i m a n t s u f f e r e d no p e r m a n e n t d i s a b i l i t y when her c l a i m was 
o r i g i n a l l y c l o s e d i n December 1984. The R e f e r e e e r r e d , t h e r e f o r e , 
i n d e d u c t i n g 20 p e r c e n t f r o m t h e p r e s e n t d i s a b i l i t y award b e c a u s e , 
as a m a t t e r o f l a w , c l a i m a n t ' s e n t i r e p r e s e n t d i s a b i l i t y a r o s e 
a f t e r t h e c l a i m was f i r s t c l o s e d i n December 1984. 

H a v i n g d e t e r m i n e d t h a t any p e r m a n e n t d i s a b i l i t y award t o 
w h i c h c l a i m a n t may p r e s e n t l y be e n t i t l e d , i s due t o a w o r s e n e d 
c o n d i t i o n o c c u r r i n g s u b s e q u e n t t o t h e December 1984, D e t e r m i n a t i o n 
O r d e r , we now a d d r e s s t h e e x t e n t i s s u e . We c o n s i d e r t h e o p i n i o n 
and f i n d i n g s r e a c h e d by Dr. M a r t e n s t o oe b o t h w e l l r e a s o n e d and 
t h o r o u g h . C o n s e q u e n t l y , we f i n d i t p e r s u a s i v e . See Somers v. 
SAIF, 77 Or App 259 ( 1 9 8 6 ) . I n a d d i t i o n t o p h y s i c a l i m p a i r m e n t , 
we c o n s i d e r a l l o f t h e r e l e v a n t s o c i a l , v o c a t i o n a l and e m o t i o n a l 
f a c t o r s s e t f o r t h i n OAR 436-30-380 e_t s e g . We a p p l y t h e s e r u l e s 
as g u i d e l i n e s , and n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . 
H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o 
v. F r e d N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . T a k i n g t h e s e -
f a c t o r s i n t o c o n s i d e r a t i o n , we c o n c l u d e a 70 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y award a d e q u a t e l y compensates c l a i m a n t 
f o r h e r r i g h t s h o u l d e r i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 3, 1987, i s 
m o d i f i e d . I n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r and R e f e r e e ' s 
award o f 50 p e r c e n t (160 d e g r e e s ) , c l a i m a n t i s awarded 20 p e r c e n t 
(64 d e g r e e s ) , g i v i n g h e r a t o t a l award t o d a t e o f 70 p e r c e n t (224 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a r i g h t s h o u l d e r 
i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800. 
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NAVIN A. BARNES, Claimant WCB 87-13497 & 87-09735 
Galton, et a l . , Claimant's Attorneys October 30, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 
Gail Gage (SAIF), Defense Attorney 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e 
B e n n e t t ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l of r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t back c o n d i t i o n ; 
and (2) upheld U n i t e d P a c i f i c I n s u r a n c e Company's d e n i a l of 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same 
c o n d i t i o n . We a f f i r m . 

ISSUES 

1. S t a n d a r d of Board r e v i e w r e g a r d i n g the R e f e r e e ' s 
d e t e r m i n a t i o n of r e s p o n s i b i l i t y . 

2. R e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t back c o n d i t i o n . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t . 

FINDING OF ULTIMATE FACT 

We do not f i n d t h a t c l a i m a n t ' s - w o r k a c t i v i t i e s w i t h 
U n i t e d P a c i f i c ' s i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d to e i t h e r the 
c a u s a t i o n of c l a i m a n t ' s c e r v i c a l symptoms or a worsening of 
c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t SAIF was r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n . That c o n c l u s i o n was based on a 
f i n d i n g t h a t work a c t i v i t i e s subsequent to c l a i m a n t ' s employment 
w i t h S A I F d i d not i n d e p e n d e n t l y c o n t r i b u t e to a worsening of h i s 
compensable back i n j u r y . We a g r e e w i t h the R e f e r e e ' s d e c i s i o n . 
S t a n d a r d of Board Review 

B e f o r e a d d r e s s i n g the m e r i t s of t h i s c a s e , we f i r s t must 
det e r m i n e the a p p l i c a b l e s t a n d a r d of Board r e v i e w . That 
d e t e r m i n a t i o n t u r n s on whether t h i s c a s e i s governed by pre-1988 
law or by the c u r r e n t law. Under pre-1988 law, the Compliance 
S e c t i o n r e f e r r e d d i s p u t e s t h a t were l i m i t e d to the i s s u e of 
r e s p o n s i b i l i t y f o r an o t h e r w i s e compensable c l a i m to the Board f o r 
h e a r i n g b e f o r e a R e f e r e e . Former ORS 656.307; 
OAR 436-60-180(13). I f a p p e a l e d , the R e f e r e e ' s d e t e r m i n a t i o n of 
r e s p o n s i b i l i t y was s u b j e c t to the Board's d_e novo r e v i e w . 
ORS 656.295(6); D e s t a e l v. N i c o l a i Co., 80 Or App 596, 600-601 
( 1 9 8 6 ) . " ~ . • 

E f f e c t i v e J a n u a r y 1, 1988, ORS 656.307 now p r o v i d e s t h a t 
the Compliance S e c t i o n s h a l l r e f e r r e s p o n s i b i l i t y m a t t e r s to the 
Board f o r f o r m a l a r b i t r a t i o n b e f o r e a R e f e r e e . I f a p p e a l e d , the 
A r b i t r a t o r / R e f e r e e ' s d e t e r m i n a t i o n i s no l o n g e r s u b j e c t to de novo 
r e v i e w . R a t h e r , Board r e v i e w of r e s p o n s i b i l i t y c a s e s i s how 
g e n e r a l l y l i m i t e d to " q u e s t i o n s of law." ORS 656.307(2). 

We have p r e v i o u s l y h e l d t h a t the c r i t i c a l e v e n t f o r 
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d e t e r m i n i n g what l a w g o v e r n s a p a r t i c u l a r r e s p o n s i b i l i t y case i s 
t h e B o a r d ' s r e c e i p t o f t h e C o m p l i a n c e S e c t i o n ' s o r d e r o f r e f e r r a l 
p u r s u a n t t o ORS 656.307. T i m o t h y R. S c h r o e d e r , 41 Van N a t t a 568, 
570 ( 1 9 8 9 ) . I f t h e .307 o r d e r i s r e c e i v e d on o r a f t e r J a n u a r y 1 , 
1988, t h e c u r r e n t l a w a p p l i e s ; o t h e r w i s e , p r e - 1 9 8 8 law i s 
c o n t r o l l i n g . I d . 

H e r e , C o m p l i a n c e ' s o r d e r r e f e r r i n g t h i s m a t t e r t o t h e 
Board was r e c e i v e d on September 23, 1987. Hence, t h i s case i s 
g o v e r n e d by p r e - 1 9 8 8 l a w . See i d . A c c o r d i n g l y , t h i s c a s e s h o u l d 
have been a s s i g n e d f o r h e a r i n g , r a t h e r t h a n a r b i t r a t i o n . See 
f o r m e r OAR 4 3 6 - 6 0 - 1 8 0 ( 1 3 ) . The f a i l u r e t o do so may c o m p e l us t o 
remand t h i s case t o t h e R e f e r e e f o r c o r r e c t i v e a c t i o n , i f we 
d e t e r m i n e t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d " by t h e R e f e r e e . 
ORS 6 5 6 . 2 9 5 ( 5 ) . F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we do n o t 
c o n c l u d e t h a t t h i s case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e R e f e r e e . Thus, 
remand i s n o t w a r r a n t e d and we now p r o c e e d t o r e v i e w t h i s case de 
n o v o . See ORS 6 5 6 . 2 9 5 ( 6 ) ; D e s t a e l v. N i c o l a i Co., s u p r a . 

R e s p o n s i b i l i t y 

We a d o p t t h e "OPINION" p o r t i o n o f t h e R e f e r e e ' s o r d e r . 
ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1988, i s a f f i r m e d . 

SUE BELLUCCI, Claimant WCB 87-05865 
Doblie & Associates, Claimant's Attorneys October 30, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members H o w e l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e McGeorge's o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l s o f c h i r o p r a c t i c t r e a t m e n t . I n 
a d d i t i o n , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e i m p r o p e r l y r e f u s e d t o 
c o n t i n u e t h e h e a r i n g t o a l l o w s u b m i s s i o n o f a d d i t i o n a l m e d i c a l 
e v i d e n c e t o r e b u t p o s t - h e a r i n g d e p o s i t i o n t e s t i m o n y f r o m an 
i n d e p e n d e n t m e d i c a l e x a m i n e r . S p e c i f i c a l l y , c l a i m a n t a r g u e s t h a t 
t h e R e f e r e e e r r e d i n r e f u s i n g t o a d m i t a r e b u t t a l r e p o r t f r o m 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . C l a i m a n t r e q u e s t s t h a t we c o n s i d e r 
t h e t r e a t i n g p h y s i c i a n ' s r e p o r t on r e v i e w . 

We r e j e c t c l a i m a n t ' s e v i d e n t i a r y a r g u m e n t . On t h e 
m e r i t s , we s e t a s i d e t h e i n s u r e r ' s d e n i a l o f a l l f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t w h i l e u p h o l d i n g t h e i n s u r e r ' s d e n i a l s o f 
s p e c i f i c t r e a t m e n t . 

ISSUES 

1 . E v i d e n t i a r y q u e s t i o n s . 

2. M e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

A. F i n d i n g s on t h e M e r i t s 

C l a i m a n t , 35 y e a r s o f age a t h e a r i n g , i s e m p l o y e d as a 
cake d e c o r a t o r f o r a s u p e r m a r k e t . She i s a l s o s e l f - e m p l o y e d i n 

-1890-



g r a p h i c d e s i g n . A d d i t i o n a l l y , she i s a c t i v e i n b a l l e t , j a z z and 
contemporary dance. 

On December 24, 1985, c l a i m a n t s u s t a i n e d a compensable 
i n j u r y to her neck and back when she f e l l a t work. The c l a i m was 
a c c e p t e d by the i n s u r e r as a n o n d i s a b l i n g i n j u r y . From the d a t e 
of her i n j u r y to the date of h e a r i n g , c l a i m a n t was under the c a r e 
of Dr. Mulrooney, c h i r o p r a c t o r . As of the date of h e a r i n g , she 
was r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s once e v e r y two weeks. 

C l a i m a n t has l o s t no time from work as a r e s u l t of her 
December 1985 i n j u r y . She has a l s o c o n t i n u e d her g r a p h i c d e s i g n 
and dance. S i n c e her i n j u r y , c l a i m a n t has m o d i f i e d some of her 
dance t r a i n i n g t e c h n i q u e s . 

On A p r i l 1,. 1987, the i n s u r e r i s s u e d a d e n i a l l e t t e r 
which s t a t e d , i n p a r t : 

n [ T ] h i s l e t t e r w i l l s e r v e to n o t i f y you 
t h a t we a r e denying m e d i c a l payments of any 
f u r t h e r c h i r o p r a c t i c b i l l s a s of the date 
of t h i s l e t t e r * * *. You may, however, 
choose a m e d i c a l d o c t o r to t r e a t you f o r 
your o n - t h e - j o b i n j u r y of December 24, 
1985. " 

C l a i m a n t r e q u e s t e d a h e a r i n g c h a l l e n g i n g the d e n i a l on 
A p r i l 14, 1987. 

A d d i t i o n a l d e n i a l l e t t e r s were i s s u e d on J u l y 7, 1987, 
August 12, 1987, October 2, 1987, and December 4, 1987. These 
were d e n i a l s of s p e c i f i c c h i r o p r a c t i c b i l l i n g s . C l a i m a n t f i l e d 
s u p p l e m e n t a l h e a r i n g r e q u e s t s c o n t e s t i n g t h e s e a d d i t i o n a l d e n i a l s . 

B. E v i d e n t i a r y F i n d i n g s 

H e a r i n g was h e l d on November 9, 1987. The r e c o r d was 
h e l d open i n o r d e r to o b t a i n the d e p o s i t i o n t e s t i m o n y of Dr. 
T i l d e n , an independent c h i r o p r a c t i c examiner. 

F o l l o w i n g s e v e r a l u n s u c c e s s f u l a t t e m p t s to s c h e d u l e 
Dr. T i l d e n ' s d e p o s i t i o n , the R e f e r e e informed the p a r t i e s on 
J a n u a r y 1 1 , 1988 t h a t the r e c o r d would be c l o s e d on J a n u a r y 28, 
1988. 

Dr. T i l d e n was deposed by the p a r t i e s on J a n u a r y 25, 
1988. 

On J a n u a r y 28, 1988, c o u n s e l f o r c l a i m a n t r e q u e s t e d an 
o p p o r t u n i t y to produce r e b u t t a l e v i d e n c e i n r e s p o n s e to Dr. 
T i l d e n ' s d e p o s i t i o n t e s t i m o n y . 

On F e b r u a r y 8, 1988, the R e f e r e e i s s u e d an o r d e r denying 
c l a i m a n t ' s r e q u e s t f o r a c o n t i n u a n c e . 

On F e b r u a r y 12, 1988, c l a i m a n t s u b m i t t e d to the R e f e r e e 
a r e p o r t from Dr. Mulrooney dated F e b r u a r y 9, 1988. 

On F e b r u a r y 16, 1988, c l a i m a n t ' s c o u n s e l r e q u e s t e d 
r e c o n s i d e r a t i o n of the R e f e r e e ' s F e b r u a r y 8, 1988 ord.er denying 
c o n t i n u a n c e . An o r d e r denying r e c o n s i d e r a t i o n was is'sued by the 
R e f e r e e on F e b r u a r y 26, 1988. 
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FINDINGS OF ULTIMATE FACT 

The R e f e r e e d i d not abuse her d i s c r e t i o n i n d e n y i n g 
c l a i m a n t ' s r e q u e s t f o r a c o n t i n u a n c e f o l l o w i n g Dr. T i l d e n ' s 
J a n u a r y 25, 1988 d e p o s i t i o n . 

The i n s u r e r ' s A p r i l 1, 1987 d e n i a l was a d d r e s s e d to no 
s e r v i c e r e n d e r e d . I t was e n t i r e l y p r o s p e c t i v e i n n a t u r e . 

C l a i m a n t has f a i l e d to prove t h a t the c h i r o p r a c t i c 
t r e a t m e n t s d e n i e d by the i n s u r e r on J u l y 7, 1987, August 12, 1987, 
October 2, 1987 and December 4, 1987 a r e r e a s o n a b l e and n e c e s s a r y 
as a r e s u l t of her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y I s s u e 

A R e f e r e e "may c o n t i n u e a h e a r i n g * * * [u]pon a showing 
of due d i l i g e n c e i f n e c e s s a r y to a f f o r d r e a s o n a b l e o p p o r t u n i t y f o r 
the p a r t y b e a r i n g the burden of proo f to o b t a i n and p r e s e n t f i n a l 
r e b u t t a l e v i d e n c e * * *." OAR 4 3 8 - 0 6 - 0 9 1 ( 3 ) . The r u l e i s 
couched i n p e r m i s s i v e language and c o n t e m p l a t e s t h a t t h e e x e r c i s e 
of a u t h o r i t y to c o n t i n u e a h e a r i n g r e s t s w i t h i n a R e f e r e e ' s 
d i s c r e t i o n . See Randy L. K l i n g , 38 Van N a t t a 1046 ( 1 9 8 6 ) . 

Here, the R e f e r e e a l l o w e d the r e c o r d to remain open f o r 
n e a r l y t h r e e months. S c h e d u l e d d e p o s i t i o n d a t e s were postponed 
t h r e e t i m e s a t the r e q u e s t of c l a i m a n t . C l a i m a n t d i d not r e q u e s t 
the c o n t i n u a n c e u n t i l the day the r e c o r d was to be c l o s e d . Under 
t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t the R e f e r e e d i d not abuse 
her d i s c r e t i o n by denying c l a i m a n t ' s r e q u e s t t h a t the r e c o r d 
remain open. A c c o r d i n g l y , on r e v i e w we d e c l i n e to c o n s i d e r 
Dr. Mulrooney's F e b r u a r y 9, 1988 r e p o r t 

M e d i c a l S e r v i c e s 

C l a i m a n t c o n t e n d s t h a t the i n s u r e r ' s A p r i l 1, 1987 
d e n i a l i s an i m p e r m i s s i b l e d e n i a l of p r o s p e c t i v e m e d i c a l 
t r e a t m e n t . The i n s u r e r , on t h e o t h e r hand, a s s e r t s t h a t we s h o u l d 
i n t e r p r e t the d e n i a l r e s t r i c t i v e l y a s l i m i t e d to "ongoing" 
t r e a t m e n t b e i n g p r o v i d e d by Dr. Mulrooney. 

The d e n i a l i s e x p r e s s l y a p p l i c a b l e to "any f u r t h e r 
c h i r o p r a c t i c b i l l s a s of the date of t h i s l e t t e r . " The d e n i a l 
cannot be i n t e r p r e t e d as a n y t h i n g o t h e r than a d e n i a l of f u t u r e 
t r e a t m e n t . As s u c h , i t i s i m p e r m i s s i b l e . ORS 656.245; Robe r t M. 
Br y a n t , 41 Van Na t t a 324 ( 1 9 8 9 ) . 

On the o t h e r hand, the i n s u r e r ' s d e n i a l s dated J u l y 7, 
1987, August 12, 1987, October 2, 1987, and December 4, 1987 were 
a l l d i r e c t e d to s p e c i f i c s e r v i c e s p r e v i o u s l y rendered by 
Dr. Mulrooney. As s u c h , t h e d e n i a l s a r e p r o c e d u r a l l y p r o p e r . As 
to the m e r i t s of t h o s e d e n i a l s , we a f f i r m and adopt the R e f e r e e ' s 
O p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 26, 1988 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t upheld the i n s u r e r ' s A p r i l 1, 1987 d e n i a l i s r e v e r s e d . The 
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d e n i a l i s s e t a s i d e . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d 
f e e of $250 f o r h i s s e r v i c e s on t h i s i s s u e a t h e a r i n g and on Board 
r e v i e w , to be p a i d by the i n s u r e r . The remainder of the R e f e r e e ' s 
o r d e r i s a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , not to 
exceed $1,136. 

ROGER L. BENNETT, Claimant WCB 87-02967 
Doblie & Associates, Claimant's Attorneys October 30, 1989 
Breathouwer, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Tenenbaum's o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l s of 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t f o r h i s low back c o n d i t i o n . On 
r e v i e w , the i s s u e i s m e d i c a l s e r v i c e s . 

We a f f i r m . 

FINDINGS OF FACT 

On August 1981, c l a i m a n t s u s t a i n e d a compensable low 
back i n j u r y w h i l e emptying a garbage c a n . He t r e a t e d w i t h 
Dr. B e r o v i c , c h i r o p r a c t o r , who diagnosed a c u t e lumbar 
s p r a i n / s t r a i n w i t h a t t e n d a n t m y o f a s c i t i s . The c l a i m was c l o s e d by 
N o t i c e of C l o s u r e , i s s u e d September 23, 1982. 

On A p r i l 4, 1986, c l a i m a n t a g a i n sought t r e a t m e n t w i t h 
Dr. B e r o v i c . On J a n u a r y 8, 1987, the employer i s s u e d a d e n i a l 
which was amended on F e b r u a r y 24, 1987. I n i t s d e n i a l , t h e 
employer d e n i e d "any and a l l f u r t h e r r e s p o n s i b i l i t y " f o r 
c l a i m a n t ' s back c o n d i t i o n and r e s u l t a n t m e d i c a l t r e a t m e n t . The 
employer f u r t h e r acknowledged i t would pay f o r a l l m e d i c a l 
t r e a t m e n t s up to the date of i t s d e n i a l and would p r o v i d e a l l 
b e n e f i t s "found to be d i r e c t l y r e l a t e d to the o r i g i n a l , 
compensable i n j u r y . " At h e a r i n g , the employer s t a t e d t h a t i t was 
d e n y i n g m e d i c a l s e r v i c e s o n l y . ( T r . 2 ) 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g c l a i m a n t ' s low back c o m p l a i n t r e l a t e d to the 
compensable i n j u r y , the R e f e r e e s e t a s i d e the employer's d e n i a l s . 
We a g r e e t h a t the d e n i a l s s h o u l d be s e t a s i d e , but f o r a d i f f e r e n t 
r e a s o n . 

The employer's d e n i a l s deny o n l y f u t u r e m e d i c a l 
b e n e f i t s , w h i l e a g r e e i n g to pay f o r a l l m e d i c a l t r e a t m e n t s up t o 
the date of the d e n i a l s . The d e n i a l s a r e v o i d because the e f f e c t 
of a d e n i a l of m e d i c a l t r e a t m e n t i s l i m i t e d to p r e - d e n i a l 
s e r v i c e s . Robert M. B r y a n t , 41 Van N a t t a 324 ( 1 9 8 9 ) ; Thomas A. 
B e a s l y , 37 Van N a t t a 1514 ( 1 9 8 5 ) . 

C l a i m a n t s a r e n o r m a l l y e n t i t l e d to a c a r r i e r - p a i d 
a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t a c a r r i e r r e q u e s t f o r r e v i e w . 
See ORS 6 5 6 . 3 8 2 ( 2 ) . However, c l a i m a n t has not s u b m i t t e d a b r i e f 
on r e v i e w , and the r e c o r d does not o t h e r w i s e document l e g a l 
r e p r e s e n t a t i o n s h o r t o f - b r i e f i n g t h a t would s u p p o r t an a t t o r n e y 
f e e award. Under such c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s not 
e n t i t l e d to a f e e on review., See S h i r l e y M. Brown, 
40 Van N a t t a 879 ( 1 9 8 8 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 8, 1987 i s a f f i r m e d . 

EDGAR W. COTTON,. Claimant. WCB 87-10838 
Royce, et a l . , Claimant's Attorneys October 30, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C u s h i n g and My e r s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e Knudsen's o r d e r t h a t : ( 1 ) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a l o w back 
c o n d i t i o n ; and ( 2 ) a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r t h e e m p l o y e r ' s a l l e g e d f a i l u r e t o d i s c l o s e c l a i m d o c u m e n t s . 
We a f f i r m . 

ISSUES 

1. C o m p e n s a b i l i t y . 

2. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 

C l a i m a n t was employed i n a j o b l a y i n g u n d e r g r o u n d c a b l e 
when, i n 1983, he s u f f e r e d a n o n w o r k - r e l a t e d l o w back i n j u r y . He 
u n d e r w e n t a l a m i n e c t o m y and d i s c e c t o m y a t t h e L5-S1 l e v e l . The 
p h y s i c i a n who p e r f o r m e d t h e s u r g e r y s u b s e q u e n t l y a d v i s e d a g a i n s t 
p r o l o n g e d s t a n d i n g , s t o o p i n g f o r w a r d o r s i t t i n g . C l a i m a n t 
r e t u r n e d t o h i s j o b l a y i n g u n d e r g r o u n d c a b l e . 

I n J a n u a r y 1987, c l a i m a n t was t r a n s f e r r e d t o an a e r i a l 
c r e w as a l i n e m a n . C l a i m a n t s u b s e q u e n t l y r e p o r t e d l o w back and 
knee p a i n f o l l o w i n g p o l e c l i m b i n g a c t i v i t i e s . These c o m p l a i n t s 
r e s u l t e d i n an a d d i t i o n a l j o b t r a n s f e r i n March 1987 t o a p o s i t i o n 
as a s t a f f c l e r k . 

P u r s u a n t t o h i s j o b as a s t a f f c l e r k , c l a i m a n t s p e n t a 
s u b s t a n t i a l p o r t i o n o f h i s work day s i t t i n g a t a desk w h i l e 
p e r f o r m i n g h i s j o b d u t i e s . He s u b s e q u e n t l y e x p e r i e n c e d i n c r e a s e d 
low back p a i n as w e l l as r i g h t l e g p a i n . The p a i n began i n t h e 
m o r n i n g , and i n c r e a s e d as t h e day went on. 

I n June 1987, c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. Van S i c k l e , i n t e r n i s t , who p r e s c r i b e d m e d i c a t i o n and r e s t . 
C l a i m a n t was o f f work f o r t h e n e x t two months. He was r e l e a s e d t o 
r e t u r n t o work i n A u g u s t 1987, however he had n o t r e t u r n e d t o work 
as o f t h e d a t e o f h e a r i n g . Nor was he t r e a t i n g w i t h a p h y s i c i a n 
as o f t h e d a t e o f h e a r i n g . M o r e o v e r , h i s symptoms were 
s u b s t a n t i a l l y i m p r o v e d as o f t h a t d a t e . 

C l a i m a n t spoke w i t h Dr. W i l l i a m s , t h e e m p l o y e r ' s h e a l t h 
c a r e o f f i c e r , s e v e r a l t i m e s commencing i n J u l y 1987. Dr. W i l l i a m s 
became i n v o l v e d i n c l a i m a n t ' s case as a r e s u l t o f t h e need t o 
d e t e r m i n e c l a i m a n t ' s e n t i t l e m e n t t o e m p l o y e r s i c k n e s s d i s a b i l i t y 
b e n e f i t s . Dr. W i l l i a m s k e p t n o t e s o f h i s c o n v e r s a t i o n s w i t h 
c l a i m a n t . I n a d d i t i o n , he s o l i c i t e d i n f o r m a t i o n r e g a r d i n g 
c l a i m a n t ' s c o n d i t i o n f r o m Dr. Van S i c k l e . These documents were 
n o t d i s c l o s e d t o c l a i m a n t u n t i l s p e c i f i c a l l y r e q u e s t e d d u r i n g 
Dr. W i l l i a m s ' t e s t i m o n y a t h e a r i n g . (See Exs. 15, 16 and 1 7 ) . 
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FINDINGS OF ULTIMATE FACT 

The m a t e r i a l s i n Dr. W i l l i a m s ' f i l e r e g a r d i n g c l a i m a n t 
a r e "documents p e r t a i n i n g t o " h i s c l a i m . The employer 
u n r e a s o n a b l y d e l a y e d f u r n i s h i n g t h e s e c l a i m s documents to 
c l a i m a n t ' s c o u n s e l . 

C l a i m a n t s u f f e r e d a lumbar s t r a i n i n the s p r i n g of 1987 
r e s u l t i n g i n d i s a b i l i t y and a need f o r m e d i c a l s e r v i c e s . H i s work 
e x p o s u r e s from March through June of 1987 were the major c a u s e of 
t h i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND .OPINION 

C o m p e n s a b i l i t y 

We adopt the R e f e r e e ' s d i s c u s s i o n of t h i s i s s u e s u b j e c t 
to the f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer ar g u e s t h a t c l a i m a n t d i d not s u f f e r a 
s e p a r a t e and d i s t i n c t low back s t r a i n as a r e s u l t of h i s work 
e x p o s u r e s and a c t i v i t i e s . I n s t e a d , .the employer a r g u e s , c l a i m a n t 
merely e x p e r i e n c e d r e c u r r e n t symptoms of h i s p r e e x i s t i n g , 
noncompensable low back c o n d i t i o n . T h e r e f o r e , the employer 
a r g u e s , p u r s u a n t to the C o u r t ' s r e a s b n i n g i n t e l l e r v. Union 
C a r b i d e 288 Or 2.7 ( 1 9 7 9 ) , the c l a i m i s not compensable. See 
former ORS 6 5 6 . 8 0 2 ( 1 ) . 

The R e f e r e e r e j e c t e d the employer's argument on the 
b a s i s t h a t Dr. Van S i c k l e ' s t e s t i m o n y and r e p o r t s e s t a b l i s h t h a t 
c l a i m a n t e x p e r i e n c e d a lumbar s t r a i n s e p a r a t e from h i s u n d e r l y i n g 
c o n d i t i o n . We a g r e e . While Dr. Van S i c k l e acknowledged t h a t the 
term " s t r a i n " was v e r y " n o n s p e c i f i c " , he t e s t i f i e d t h a t , i n t h i s 
c a s e , h i s d i a g n o s i s i n c l u d e d muscle s t r a i n , or p u l l i n g , s e p a r a t e 
from the d e g e n e r a t i v e c o n d i t i o n . ( T r . 62, 7 2 ) . Moreover, he a l s o 
t e s t i f i e d t h a t c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n 
" p r e d i s p o s e d " c l a i m a n t to lumbar s t r a i n . We t h e r e f o r e c o n c l u d e , 
a s d i d the R e f e r e e , t h a t c l a i m a n t has proven on t h i s r e c o r d more 
than a mere i n c r e a s e of symptoms of h i s u n d e r l y i n g c o n d i t i o n . 
R a t h e r , c l a i m a n t has e s t a b l i s h e d a s e p a r a t e , compensable c l a i m . 

P e n a l t i e s and A t t o r n e y Fees 

The employer a l s o a r g u e s t h a t the R e f e r e e ' s award of 
p e n a l t i e s and a t t o r n e y f e e s f o r i t s a l l e g e d d i s c o v e r y v i o l a t i o n i s 
improper. The employer advances two arguments on t h i s i s s u e . 
F i r s t , the employer contends t h a t Dr. W i l l i a m s ' f i l e d i d not 
c o n t a i n any d i s c o v e r a b l e documents. Second, the employer a s s e r t s 
t h a t i t s f a i l u r e to d i s c l o s e the documents was not u n r e a s o n a b l e . 
Both of t h e s e arguments a r e premised on the f a c t t h a t c l a i m a n t was 
p u r s u i n g a g r i e v a n c e p r o c e d u r e and t h a t t h e s e documents d e a l t 
e x c l u s i v e l y w i t h the g r i e v a n c e p r o c e d u r e , not the w o r k e r s ' 
compensation claim.. 

We do not a g r e e w i t h the employer's p r e m i s e . The 
documents a t i s s u e i n c l u d e d c h a r t notes of Dr. W i l l i a m s ' r e g a r d i n g 
c l a i m a n t ' s c o n d i t i o n , l i m i t a t i o n s arid h i s t o r y , as w e l l as 
c o r r e s p o n d e n c e from c l a i m a n t ' s t r e a t i n g p h y s i c i a n . While such 
i n f o r m a t i o n may have been p e r t i n e n t to c l a i m a n t ' s g r i e v a n c e 
p r o c e d u r e , i t was a l s o c l e a r l y r e l e v a n t to h i s w o r k e r s ' 
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c o m p e n s a t i o n c l a i m . As s u c h , i t s h o u l d have been d i s c l o s e d t o 
c l a i m a n t . OAR 438-07-015. M o r e o v e r , t h e r e l e v a n c e o f t h e 
documen t s t o t h e w o r k e r s ' c o m p e n s a t i o n c l a i m was s u f f i c i e n t l y 
a p p a r e n t t h a t i t was u n r e a s o n a b l e f o r t h e e m p l o y e r n o t t o d i s c l o s e 
t h e i n f o r m a t i o n . Under t h e s e c i r c u m s t a n c e s t h e R e f e r e e ' s award o f 
a 15 p e r c e n t p e n a l t y and a s s o c i a t e d a t t o r n e y f e e was a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d F e b r u a r y 11, 1988, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s i b i l i t y 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $900, t o 
be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . The Board a p p r o v e s a 
c l i e n t - p a i d f e e , n o t t o exceed $1,756. 

RENE L. EAYRS, Claimant WCB 85-04729 
Francesconi, et a l . , Claimant's Attorneys October 30, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 
Carl M. Davis, Assistant Attorney General 

Reviewed by Boar d Members P e r r y and H o w e l l . 

The- i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r 
t h a t : (1) f o u n d t h a t c l a i m a n t was a s u b j e c t w o r k e r ; (2) f o u n d 
t h a t c l a i m a n t ' s l o w back i n j u r y c l a i m was n o t b a r r e d f o r u n t i m e l y 
f i l i n g b ecause t h e e m p l o y e r had knowledge o f c l a i m a n t ' s i n j u r y ; 
and (3) s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s l o w back 
i n j u r y c l a i m . The i s s u e s on r e v i e w a r e " s u b j e c t w o r k e r , " u n t i m e l y 
f i l i n g , and c o m p e n s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n on t h e i s s u e o f w h e t h e r 
c l a i m a n t was a s u b j e c t w o r k e r a t t h e t i m e o f t h e i n d u s t r i a l 
a c c i d e n t . 

S u b j e c t w o r k e r 

The i n s u r e r a r g u e s t h a t each f e m a l e p e r f o r m e r was n o t a 
s u b j e c t w o r k e r because each was an i n d e p e n d e n t c o n t r a c t o r who 
w o u l d be p a i d o n l y i f she su c c e e d e d i n p l a c i n g f i r s t , s e c o n d , o r 
t h i r d i n t h e " w r e s t l i n g m a t c h . " We d i s a g r e e . 

The e m p l o y e r p l a c e d newspaper a d v e r t i s e m e n t s f o r f e m a l e 
" w r e s t l e r s " and f e a t u r e d " w r e s t l i n g " e v e n t s on i t s marquee. The 
e m p l o y e r m a i n t a i n e d a l i s t o f " w r e s t l e r s " and w o u l d c a l l them t o 
r e q u e s t t h e y a p p e a r f o r a w e e k l y m a t c h . The e m p l o y e r p r o v i d e d a l l 
e q u i p m e n t such as m a t t r e s s e s , baby o i l , t o w e l s , and t h e w r e s t l i n g 
r i n g . 

A male employee a c t e d as t h e " R e f e r e e " and s o l i c i t o r o f 
t i p s . The e m p l o y e r o r a n o t h e r employee s o l i c i t e d male c u s t o m e r s 
t o p a r t i c i p a t e as w r e s t l e r s , f o r a f e e , w e a r i n g b o x i n g g l o v e s . 
The e m p l o y e r s u p p l i e d t h e b o x i n g g l o v e s and a l l f e m a l e w r e s t l e r s 
s h a r e d i n t h e f e e . Mos t , i f n o t a l l , matches were f a k e d , w i t h t h e 
e m p l o y e r ' s k n o w l e d g e . 

The p r i n c i p a l f a c t o r s s h o w i n g employment a r e d i r e c t 
r i g h t o r e x e r c i s e o f c o n t r o l , method o f payment, f u r n i s h i n g o f 
e q u i p m e n t , and r i g h t t o t e r m i n a t e . Of t h e s e , t h e r i g h t o f c o n t r o l 
i s t h e most i m p o r t a n t " f a c t o r . See Woody v. W a i b e l , 276 Or 189 
( 1976 ) ; B e r n a r d s v. W r i g h t , 93 Or App 192 (1988) . H e r e , we f i n d 
t h a t t h e e m p l o y e r e x e r c i s e d c o n t r o l o v e r t h e d e t a i l s o f each 
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" w r e s t l e r ' s " work. The o b j e c t of the matches was not to d e t e r m i n e 
a t h l e t i c prowess, but to e n t e r t a i n the male c u s t o m e r s . The 
employer or a n o t h e r employee was i n v o l v e d i n the d e t a i l s of each 
match and the d i s t r i b u t i o n of any p r o c e e d s . The female 
c o n t e s t a n t s were r e q u i r e d , because they were minors, to w a i t away 
from the w r e s t l i n g a r e a between matches. 

Under t h e s e c i r c u m s t a n c e s , the R e f e r e e found t h a t each 
f e m a l e p a r t i c i p a n t was a s u b j e c t worker. We a g r e e and a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r dated October 29, 1987 i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an 
a s s e s s e d fee of $1,300, to be p a i d by the i n s u r e r . A c l i e n t - p a i d 
f e e , not to exceed $1,641, i s approved. 

GEORGE L. HUNT, Claimant WCB 87-17978 
Peter 0. Hansen, Claimant's Attorney October 30, 1989 
Mark Bronstein (SAIF), Defense Attorney Order on Review 
Brian L. Pocock, Defense Attorney 

Reviewed by Board Members Howell and S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t a s b a r r e d by a p p l i c a t i o n of the 
d o c t r i n e of r e s j u d i c a t a . We a f f i r m on o t h e r grounds. 

ISSUE 

Whether the SAIF C o r p o r a t i o n ' s a l l e g e d f a i l u r e to 
e x p e d i t i o u s l y p r e p a r e and submit a d i s p u t e d c l a i m s e t t l e m e n t f o r 
a p p r o v a l , i f proven, g i v e s r i s e to e n t i t l e m e n t to a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e ? 

FINDINGS OF FACT 

On or about October. 2, 1987, the p a r t i e s agreed to s e t t l e 
t h e i r d i s p u t e s i n WCB Case No. 87-04530 p u r s u a n t to a d i s p u t e d 
c l a i m s e t t l e m e n t . See ORS 656.289. The s e t t l e m e n t agreement was 
d r a f t e d by S A I F ' s c o u n s e l , forwarded to c l a i m a n t ' s a t t o r n e y , 
s u b m i t t e d to the H e a r i n g s D i v i s i o n f o r a p p r o v a l , and approved by a 
R e f e r e e on December 3, 1987. SAIF p a i d the sums owing under the 
agreement on December 16, 1987. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t e d a h e a r i n g s e e k i n g p e n a l t i e s and 
a t t o r n e y fees'. C i t i n g ORS 656 . 262 (10 ) , . c l a i m a n t a l l e g e d t h a t the 
f a i l u r e of. S A I F ' s c o u n s e l to p r e p a r e and submit the s e t t l e m e n t 
agreement more e x p e d i t i o u s l y c o n s t i t u t e d u n r e a s o n a b l e r e s i s t a n c e or 
d e l a y i n the payment of c o mpensation. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t s h o u l d have r a i s e d 
t h e i s s u e of u n r e a s o n a b l e d e l a y i n p r e p a r i n g the s e t t l e m e n t 
agreement p r i o r to a p p r o v a l of the agreement by the R e f e r e e on 
December 3, 1987. A p p l y i n g r e s j u d i c a t a p r i n c i p l e s , t h e R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t ' s f a i l u r e to l i t i g a t e the i s s u e a t t h a t 
time, p r e c l u d e d . h i m from doing so now. 

We agree t h a t c l a i m a n t i s not e n t i t l e d to p e n a l t i e s and 
a t t o r n e y f e e s ; however, we d e c i d e the c a s e on o t h e r than r e s 
j u d i c a t a grounds. 

-1897-



As p e r t i n e n t , ORS 656.262(10) p r o v i d e s : 

" I f the i n s u r e r or s e l f - i n s u r e d employer 
u n r e a s o n a b l y d e l a y s or u n r e a s o n a b l y r e f u s e s 
to pay compensation ... the i n s u r e r or 
s e l f - i n s u r e d employer s h a l l be l i a b l e f o r 
an a d d i t i o n a l amount up to 25 p e r c e n t of 
the amounts then due p l u s any a t t o r n e y f e e s 
which may be a s s e s s e d under ORS 656.382." 
( E m p h a s i s a d d e d ) . 

C l a i m a n t a l l e g e s e n t i t l e m e n t to a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e p u r s u a n t to t h i s s t a t u t e . However, the C o u r t of 
A p p e a l s has h e l d t h a t payments p u r s u a n t to a d i s p u t e d c l a i m 
s e t t l e m e n t a r e not "compensation" under the s t a t u t e . Howard v. 
L i b e r t y Northwest Insurance., 94 Or App 283 ( 1 9 8 8 ) . A c c o r d i n g l y , no 
s t a t u t o r y a u t h o r i t y e x i s t s f o r a s s e s s m e n t of a p e n a l t y or award of 
an a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 8, 1988 i s a f f i r m e d . 

DEBORAH E. KNOX, Claimant WCB 86-06256 & 86-03057 
Judith A. Moore, dba, JUDY'S KITCHEN, Employer October 30, 1989 
Roll, Westmoreland, et a l . , Claimant's Attorneys Order on Review 
Ray M i l l e r (SAIF), Defense Attorney 
Carl M. Davis, Assistant Attorney General 

Reviewed by Board Members Howell and S p e e r . 

J u d i t h Moore, an a l l e g e d noncomplying employer, r e q u e s t s 
r e v i e w of R e f e r e e Podnar's o r d e r t h a t found t h a t c l a i m a n t was a 
s u b j e c t worker. On r e v i e w , the a l l e g e d employer co n t e n d s t h a t 
c l a i m a n t was not a s u b j e c t worker. 

We a f f i r m and adopt the o r d e r of the R e f e r e e w i t h the 
f o l l o w i n g c o r r e c t i o n and s u p p l e m e n t a t i o n . 

The D i r e c t o r ' s J a n u a r y 9, 1986 proposed and f i n a l o r d e r 
which found the a l l e g e d employer to be noncomplying, i s prima 
f a c i e c o r r e c t . The a l l e g e d noncomplying employer has the burden 
to prove t h a t i t was i n c o r r e c t . ORS 656.740(1). 

We f i n d t h a t the a l l e g e d employer had the r i g h t to and 
d i d e x e r c i s e c o n t r o l over c l a i m a n t . F u r t h e r m o r e , the employer 
p a i d f o r c l a i m a n t ' s s e r v i c e s as manager f o r the r e s t a u r a n t and 
f u r n i s h e d equipment f o r t h o s e s e r v i c e s . I n making t h e s e f i n d i n g s , 
we c o n s i d e r i t p a r t i c u l a r l y p e r s u a s i v e t h a t c l a i m a n t made no 
h i r i n g or f i r i n g d e c i s i o n s w i t h o u t p e r m i s s i o n from the employer 
and t h a t a l l b u s i n e s s r e c o r d s were i n the name of the employer. 
We f u r t h e r note t h a t the employer took the c a s h r e g i s t e r p r o c e e d s 
f o r her p e r s o n a l f i n a n c e s and, soon a f t e r c l a i m a n t became manager, 
the employer r a i s e d her h o u r l y wages. 

Based on t h e s e f i n d i n g s , we c o n c l u d e t h a t the a l l e g e d 
employer c o n t r a c t e d w i t h c l a i m a n t to pay a r e m u n e r a t i o n f o r , and 
had the r i g h t to d i r e c t and c o n t r o l the performance o f , c l a i m a n t ' s 
s e r v i c e s . A c c o r d i n g l y , we a g r e e w i t h the R e f e r e e t h a t c l a i m a n t 
was a s u b j e c t worker. See ORS 656.005(13), ( 2 7 ) ; Woody v. W a i b e l , 
276 Or 189, 196 ( 1 9 7 6 ) ; Henn v. S A I F , 60 Or App 587, 591, rev den 
294 Or 536 ( 1 9 8 3 ) . , R Q R 



ORDER 

The R e f e r e e ' s o r d e r d a t e d September 15, 1987 i s 
a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s . a w a r d e d 
$300, t o be p a i d by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e non 
c o m p l y i n g e m p l o y e r . • 

KURT C. MILLER, Claimant WCB 86-13534 
John J. Cosgrave, Claimant's Attorney October 30, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review 
Anne Kelley, Assistant Attorney General 

Reviewed by B o a r d Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Hoguet's o r d e r t h a t : 
( 1 ) awarded 5 p e r c e n t (16 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r a l e f t s h o u l d e r c o n d i t i o n , i n a d d i t i o n t o 30 p e r c e n t (96 
d e g r e e s ) p r e v i o u s l y awarded by a D e t e r m i n a t i o n O r d e r , f o r a t o t a l 
o f 35 p e r c e n t ( 112 d e g r e e s ) ; and (2) d e c l i n e d t o award s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t arm. 
The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t a f f i r m e d t h e D e t e r m i n a t i o n O r d e r f i n d i n g t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J u l y 25, 1986. The i s s u e s on 
r e v i e w a r e t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , t h e 
e x t e n t o f s c h e d u l e d d i s a b i l i t y , and t e m p o r a r y t o t a l d i s a b i l i t y . We 
m o d i f y and a f f i r m . 

' FINDINGS OF FACT 

We a d o p t t h e " F i n d i n g s o f F a c t " i n t h e R e f e r e e ' s o r d e r . 

ULTIMATE FINDINGS OF FACT 

On O c t o b e r 17, 1985, no f u r t h e r m a t e r i a l i m p r o v e m e n t i n 
c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n c o u l d r e a s o n a b l y be e x p e c t e d 
f r o m f u r t h e r m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

The l o s s o f use o r f u n c t i o n i n c l a i m a n t ' s l e f t arm i s a 
r e s u l t o f h i s 1984 compen s a b l e i n j u r y and i m p a i r m e n t i n h i s l e f t 
s h o u l d e r and neck.: 

As a r e s u l t o f h i s 1984 compensable i n j u r y , c l a i m a n t has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t t o h i s l e f t s h o u l d e r and neck i n t h e 
m i l d r a n g e . 

C l a i m a n t ' s p e r m a n e n t l e f t s h o u l d e r / n e c k i m p a i r m e n t , when 
c o n s i d e r e d w i t h h i s age, e d u c a t i o n , and t r a n s f e r a b l e s k i l l s , has 
r e s u l t e d i n 35 p e r c e n t p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW AND OPINION 

On t h e i s s u e s o f t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y and t h e e x t e n t o f s c h e d u l e d d i s a b i l i t y , we a d o p t t h e 
R e f e r e e ' s " C o n c l u s i o n s and O p i n i o n " w i t h t h e f o l l o w i n g 
o b s e r v a t i o n . C l a i m a n t , c l e a r l y has. l e s s use o f h i s l e f t arm now 
t h a n b e f o r e h i s 1984 i n j u r y . We f i n d t h a t r e d u c t i o n i n use t o be 
due t o p e r m a n e n t i m p a i r m e n t i n c l a i m a n t ' s l e f t s h o u l d e r and n e c k , 
n o t i n t h e arm i t s e l f . The e v i d e n c e does riot e s t a b l i s h any i n j u r y 
r e l a t e d i m p a i r m e n t t o t h e arm. C l a i m a n t ' s e n t i r e d i s a b i l i t y i s , 
t h e r e f o r e , c o n s i d e r e d as u n s c h e d u l e d . 

The R e f e r e e f o u n d t h a t SAIF d i d n o t p r o c e e d t o c l o s e t h e 
c l a i m a f t e r r e c e i v i n g e v i d e n c e t h a t c l a i m a n t was m e d i c a l l y 
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s t a t i o n a r y on O c t o b e r 17, 1985. T h e r e f o r e , t h e R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y u n t i l J u l y 25, 1986, t h e 
d a t e f o u n d by t h e E v a l u a t i o n D i v i s i o n . We d i s a g r e e . 
ORS 656.005(17) d e f i n e s " m e d i c a l l y s t a t i o n a r y " as t h a t p o i n t i n 
t i m e when no f u r t h e r m a t e r i a l i m p r o v e m e n t can r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . We 
c o n c l u d e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on O c t o b e r 17, 1985. 

The D e t e r m i n a t i o n O r d e r o f September 18, 1986, f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on J u l y 25, 1986. SAIF 
d i s a g r e e d w i t h t h i s f i n d i n g and r a i s e d t h e i s s u e i n a r e q u e s t f o r 
h e a r i n g . I t was SAIF's t h e o r y t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on O c t o b e r 17, 1985. T h e r e f o r e , SAIF had t h e b u r d e n o f 
p r o v i n g c l a i m a n t was m e d i c a l l y . s t a t i o n a r y p r i o r t o t h e d a t e s e t 
f o r t h i n t h e D e t e r m i n a t i o n O r d e r . H a r r i s v. SAIF, 
292 Or 683 ( 1 9 8 2 ) ; N o r t o n v. SAIF, 86 Or App 447 ( 1 9 8 7 ) . 

SAIF r e l i e s on t h e i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o f t h e 
O r t h o p a e d i c C o n s u l t a n t s d a t e d O c t o b e r 17, 1985, w h i c h f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . A f t e r r e c e i v i n g t h i s r e p o r t , 
SAIF f o r w a r d e d i t t o Dr. Goss, t h e n b e l i e v e d t o be c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . SAIF a l s o r e c e i v e d a r e s p o n s e f r o m Dr. P a x t o n , 
c l a i m a n t ' s new t r e a t i n g p h y s i c i a n , c o n c u r r i n g w i t h t h e C o n s u l t a n t s ' 
r e p o r t . T h i s r e s p o n s e i s d a t e d March 11, 1986. Dr. P a x t o n l a t e r 
o p i n e d on J u l y 25, 1986, when he was a g a i n c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , t h a t c l a i m a n t had b e e n . m e d i c a l l y s t a t i o n a r y " l o n g ago." 

C l a i m a n t b r i e f l y changed t r e a t i n g p h y s i c i a n s t o 
Dr. Moore, c h i r o p r a c t o r , on F e b r u a r y 28, 1986. Dr. Moore f o u n d h i m 
t o be n o t m e d i c a l l y s t a t i o n a r y . He saw c l a i m a n t a g a i n i n M a r c h , 
1986, and o p i n e d c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y . 

The R e f e r e e d i d n o t r e l y on t h e r e p o r t s o f Dr. Moore i n 
f i n d i n g t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y p r i o r t o 
J u l y 25, 1986. We a g r e e , s i n c e we f i n d h i s r e p o r t s t o be 
c o n c l u s o r y and n o t p e r s u a s i v e . We r e l y on t h e r e p o r t s o f 
Dr. P a x t o n and t h e i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o f t h e 
O r t h o p a e d i c C o n s u l t a n t s and c o n c l u d e t h a t SAIF has p r o v e d by a 
p r e p o n d e r a n c e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on O c t o b e r 17, 
1985. C o n s e q u e n t l y , SAIF may o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y 
p a i d a f t e r t h a t d a t e a g a i n s t c l a i m a n t ' s f u t u r e , i f any, awards o f 
p e r manent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1987, i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on J u l y 25, 1986 i s 
m o d i f i e d . C l a i m a n t i s d e t e r m i n e d t o be m e d i c a l l y s t a t i o n a r y as o f 
O c t o b e r 17, 1985. The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d between O c t o b e r 17, 1985 and 
J u l y 25, 1986, a g a i n s t c l a i m a n t ' s f u t u r e , i f any, p e r m a n e n t 
d i s a b i l i t y a w a r d s . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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DEE G. STEEN, Claimant .,; ;,. ; WCB 87-05220 
Brian R. Whitehead!, Claimant's Attorney October 30, 1989 
Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and Howell. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Myers' o r d e r t h a t upheld t h e i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l 
disease c l a i m f o r p a i n i n the upper arm, shoulder and neck, p l u s 
headaches. I n i t s b r i e f , t h e i n s u r e r r e q u e s t s review o f t h a t 
p o r t i o n o f the o r d e r t h a t assessed an a t t o r n e y fee f o r an 
unreasonable denial". :On re v i e w , the is s u e s a're c o m p e n s a b i l i t y , 
p e n a l t i e s , and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the order o f the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 

C o m p e n s a b i l i t y 

We agree w i t h the Referee t h a t t h e r e i s no p e r s u a s i v e 
m e d i c a l evidence i n t h i s r e c o r d t o e s t a b l i s h t h a t c l a i m a n t ' s work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause o f her c o n d i t i o n or 
i t s w o r s e n i n g . 

A t t o r n e y Fees 

The Referee assessed an a t t o r n e y f e e f o r an unreasonable 
d e n i a l because, a t the ti m e the i n s u r e r denied the c l a i m , a l l t h e 
a v a i l a b l e m e d i c a l evidence i n d i c a t e d c l a i m a n t ' s c o n d i t i o n was work 
r e l a t e d . Because t h e r e were not amounts then due, a p e n a l t y may 
not be awarded. ORS 656.262(10). 

On r e v i e w , t h e i n s u r e r argues t h a t a t t o r n e y fees may o n l y 
be assessed when t h e r e i s an "amount due." We d i s a g r e e . 
ORS 656.262(10) p e r m i t s assessment o f an a t t o r n e y fee pursuant t o 
ORS 656.382(1) f o r the unreasonable r e s i s t e n c e t o the payment o f 
compensation. E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (198 9 ) ; L l o y d 
L. C r i p e , 41 Van Natt a .3774 (October 23, 1989). Thus, ORS 656.382 
does not r e q u i r e amounts "then due." Here, however, the c l a i m was 
not compensable. Claimant has, t h e r e f o r e , not shown t h a t t h e 
i n s u r e r unreasonably r e s i s t e d t h e payment o f compensation. E l l i s , 
supra a t 78; C r i p e s , supra. An a t t o r n e y fee i s not asses s a b l e . 

ORDER 

The Referee's o r d e r dated November 12, 1987, i s a f f i r m e d 
i n p a r t and rever s e d i n p a r t . The i n s u r e r ' s March 15, 1987 d e n i a l 
i s u p h e l d . The Referee's award of an a t t o r n e y f e e i s r e v e r s e d . A 
c l i e n t - p a i d f e e , not t o exceed $1,740, i s approved. 

SUZANNE L. STOREY, Claimant WCB 87-10973 
Brian R. Whitehead, Claimant's Attorney October 30, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

Claimant requests review o f Referee Myzak's order that-
d i s m i s s e d her h e a r i n g request f o r abandonment. No b r i e f s were 
f i l e d on Board r e v i e w . We r e v e r s e . 
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ISSUE 
D i s m i s s a l . Whether the Referee p r o p e r l y d i s m i s s e d 

c l a i m a n t ' s h e a r i n g r e q u e s t f o r abandonment. 

FINDINGS OF FACT 

Claimant f i l e d h e a r i n g r e q u e s t s r e l a t i n g t o her 
January 28, 1987, i n d u s t r i a l i n j u r y i n J u l y and August, 1987. On 
November 17, 1987, the i n s u r e r n o t i f i e d c l a i m a n t by c e r t i f i e d m a i l 
of an independent m e d i c a l e x a m i n a t i o n (IME) scheduled f o r 
December 5, 1987. Claimant r e c e i v e d t h e n o t i c e on November 25, 
1987. However, she f a i l e d t o a t t e n d t h e IME, prompting t h e 
i n s u r e r t o move f o r d i s m i s s a l o f c l a i m a n t ' s h e a r i n g request o r , 
a l t e r n a t i v e l y , suspension o f the pr o c e e d i n g s . V e r b a l l y on 
December 29, 1987, and i n w r i t i n g on December 3 1 , 1987, t h e 
Referee o r d e r e d suspension o f case proceedings u n t i l c l a i m a n t 
s u b m i t t e d t o an IME or f o r 90 days from December 5, 1987. The 
Referee a l s o o r d e r e d t h e i n s u r e r t o schedule another IME by 
February 5, 1988. 

On December 30, 1987, t h e i n s u r e r sent c l a i m a n t by 
c e r t i f i e d m a i l n o t i c e o f an IME scheduled f o r January 23, 1988. 
A l t h o u g h t h e n o t i c e was sent t o c l a i m a n t ' s l a s t known address, 
t h e r e i s no i n d i c a t i o n t h a t she r e c e i v e d i t . Claimant d i d not 
appear f o r t h e IME. S h o r t l y t h e r e a f t e r , c l a i m a n t ' s a t t o r n e y 
a d v i s e d t h e i n s u r e r t h a t c l a i m a n t had moved from her p r e v i o u s 
r e s i d e n c e and had not l e f t her f o r w a r d i n g address. The a t t o r n e y 
f u r t h e r a d vised t h a t he had no way of c o n t a c t i n g h i s c l i e n t . A 
few days l a t e r , c l a i m a n t ' s a t t o r n e y p a i d t h e post o f f i c e i n o r d e r 
t o o b t a i n h i s c l i e n t ' s f o r w a r d i n g address. 

The i n s u r e r renewed i t s motion t o d i s m i s s c l a i m a n t ' s 
h e a r i n g r e q u e s t f o r l a c k of p r o s e c u t i o n . On March 15, 1988, t h e 
Referee e n t e r e d an o r d e r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t f o r 
abandonment. 

FINDING OF ULTIMATE FACT 

At t h e ti m e t h a t t h e Referee dismissed c l a i m a n t ' s 
h e a r i n g r e q u e s t , t h e r e was no a u t h o r i t y p e r m i t t i n g d i s m i s s a l o f a 
h e a r i n g r e q u e s t f o r abandonment. 

CONCLUSIONS OF LAW AND OPINION 

The Referee e n t e r e d the d i s m i s s a l o r d e r i n r e l i a n c e on 
former OAR 438-06-085, which she s t a t e d was " i n e f f e c t a t t h e ti m e 
of my I n t e r i m Order [ d a t e d December 3 1 , 1987,] t h a t suspended 
p r o c e e d i n g s . " We h o l d t h a t t h e Referee had no a u t h o r i t y f o r 
d i s m i s s i n g c l a i m a n t ' s h e a r i n g request under these c i r c u m s t a n c e s . 

Former OAR 438-06-085 p r o v i d e d i n r e l e v a n t p a r t t h a t 
" [ a ] h e a r i n g r e q u e s t may be dismissed f o r want of p r o s e c u t i o n 
where t he p a r t y r e q u e s t i n g t h e h e a r i n g occasions a d e l a y o f more 
than n i n e t y ( 9 0 ) days w i t h o u t good cause." However, t h a t 
p r o v i s i o n was excluded from D i v i s i o n 06 of OAR 438 t h a t t h e Board 
adopted i n December, 1987, and t h a t became e f f e c t i v e January 1 , 
1988. See WCB Amin. Order 5-1987.' I n i t s s t e a d , t h e Board 
adopted former OAR 4 3 8 - 0 6 - 0 7 1 , which a p p l i e s t o a l l cases t h a t 
were pending b e f o r e t h e Hearings D i v i s i o n on or a f t e r January 1 , 
1988. OAR 438-05-010. T h i s case was pending b e f o r e t h e Referee 
on January 1 , 1988. Hence, former OAR 438-06-071 a p p l i e d . 
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Former OAR 438-06-071 mandated d i s m i s s a l of a h e a r i n g 
r e q u e s t i f t h e p a r t y r e q u e s t i n g t h e h e a r i n g f a i l s t o appear f o r 
the h e a r i n g and i f a postponement cannot be gra n t e d under 
OAR 4 3 8 - 0 6 - 0 8 1 . That r u l e d i d not a u t h o r i z e a d i s m i s s a l f o r 
"abandonment" or f o r an u n j u s t i f i e d d e lay of more than 90 days. 
Indeed, t h e r e was no a u t h o r i t y under t h e a p p l i c a b l e r u l e s f o r 
d i s m i s s a l under these c i r c u m s t a n c e s . See WCB Admin. Order 
5-1987. A c c o r d i n g l y , the h e a r i n g request was dismissed i n e r r o r . 
See Ring v. Paper. D i s t r i b u t i o n S e r v i c e s , 90 Or App 148 ( 1 9 8 8 ) . 

We note p a r e n t h e t i c a l l y t h a t t h e c u r r e n t r u l e s p e r m i t 
d i s m i s s a l o f a h e a r i n g r e q u e s t i f the Referee f i n d s t h a t t h e p a r t y 
r e q u e s t i n g the h e a r i n g has abandoned t he h e a r i n g request or has 
engaged i n conduct t h a t has r e s u l t e d i n an u n j u s t i f i e d d e l a y i n 
the h e a r i n g o f more than 60 days. OAR 4 3 8 - 0 6 - 0 7 1 ( 1 ) . 

ORDER 

The Referee's d i s m i s s a l order dated March 15, 1988, as 
r e c o n s i d e r e d on A p r i l 13, 1988, i s r e v e r s e d . Claimant's h e a r i n g 
r e q u e s t i s r e i n s t a t e d , and the case i s remanded t o the Referee f o r 
f u r t h e r proceedings c o n s i s t e n t w i t h t h i s o r d e r . The Board 
approves a c l i e n t - p a i d fee not t o exceed $300. 

HAI N. TRAN, Claimant WCB 87-08380 
Leeroy 0. Ehlers, Claimant's Attorney October 30, 1989 
B o t t i n i , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer requests review of Referee 
F i n k ' s o r d e r t h a t g r a n t e d permanent t o t a l d i s a b i l i t y , i n l i e u 
o f 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y f o r a 
c e r v i c a l c o n d i t i o n p r e v i o u s l y awarded by a D e t e r m i n a t i o n Order. 
The i s s u e on review i s • the e x t e n t of permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . We rev e r s e the Referee's 
or d e r and modify the D e t e r m i n a t i o n Order. 

FINDINGS OF FACT 

Claimant was 57 years o f age a t h e a r i n g . He immigrated 
t o t h e U n i t e d S t a t e s from Vietnam i n 1975 and s t a r t e d working f o r 
t h e employer as a band saw o p e r a t o r . He c u t wood i n t o component 
p a r t s f o r f u r n i t u r e . 

I n 1984, c l a i m a n t s u f f e r e d d i s a b l i n g p a i n i n h i s neck 
w h i l e w o r k i n g . He c o n t i n u e d t o work f o r s e v e r a l months. . 
Dr. G e h l i n g , n e u r o l o g i s t , u l t i m a t e l y diagnosed C7 r a d i c u l o p a t h y 
and performed decompression s u r g e r y i n August, 1984. 

Claimant attempted t o r e t u r n t o h i s a t - i n j u r y p o s i t i o n . 
He was unable t o work f u l l days and t r i e d t o work h a l f - t i m e . When 
h i s p a i n c o n t i n u e d , he was examined by Dr. Mason, n e u r o l o g i s t . A 
myelogram showed a d e f e c t a t C5-6 and a second decompression 
s u r g e r y was performed i n A p r i l , 1986. 

Claimant moved t o C a l i f o r n i a a f t e r t h i s o p e r a t i o n . He 
was e l i g i b l e f o r v o c a t i o n a l r e h a b i l i t a t i o n i n Oregon. 

He t r e a t e d i n C a l i f o r n i a w i t h Dr. Magid, n e u r o l o g i s t . 
Because of c l a i m a n t ' s c o n t i n u e d p a i n i n h i s neck and problems w i t h 
h i s l e f t arm, she -recommended another myelogram. Claimant 
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d e c l i n e d t o undergo f u r t h e r s u r g e r y . He has not sought work s i n c e 
l e a v i n g Oregon o t h e r than w i t h h i s son i n C a l i f o r n i a . Claimant 
c o u l d b e n e f i t from v o c a t i o n a l a s s i s t a n c e and i s capable o f 
p e r f o r m i n g some work. 

ULTIMATE FINDINGS OF FACT 

Claimant i s not t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d as a 
r e s u l t o f h i s compensable i n j u r i e s nor i s he p r e c l u d e d from 
r e g u l a r g a i n f u l employment as a r e s u l t o f h i s i n j u r y combined w i t h 
h i s age, e d u c a t i o n , t r a n s f e r a b l e s k i l l s and v o c a t i o n a l background. 

Claimant has not made reasonable e f f o r t s t o seek work. 
I t would not be f u t i l e f o r him t o seek work. 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has 
s u f f e r e d permanent impairment i n the moderate range. 

CONCLUSIONS OF LAW AND OPINION 

The Referee, found t h a t , as a r e s u l t o f c l a i m a n t ' s 
compensable i n j u r y , combined w i t h h i s d i f f i c u l t y w i t h the E n g l i s h 
language, c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . We 
d i s a g r e e . 

We f i r s t r e v i e w t h e r e c o r d t o determine i f c l a i m a n t 
i s t o t a l l y p h y s i c a l l y d i s a b l e d . We f i n d t h a t he i s n o t . 
Drs. G e h l i n g , Mason, and Magid a l l o f f e r e d o p i n i o n s as t o 
c l a i m a n t ' s permanent d i s a b i l i t y . None opined t h a t he i s 
c o m p l e t e l y d i s a b l e d . 

We a l s o c o n s i d e r whether c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d under the "odd l o t " d o c t r i n e . Wilson v. 
Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . We c o n s i d e r t h e f a c t o r s o f 
age, e d u c a t i o n , a d a p t a b i l i t y t o o t h e r l a b o r , mental c o n d i t i o n , and 
em o t i o n a l s t a t u s . I f a c o m b i n a t i o n o f these f a c t o r s prove t h a t 
c l a i m a n t i s permanently i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g 
g a i n f u l and s u i t a b l e employment, we may f i n d him permanently 
t o t a l l y d i s a b l e d . 

We are. not persuaded t h a t c l a i m a n t i s e n t i t l e d t o 
permanent t o t a l d i s a b i l i t y under the "odd l o t " d o c t r i n e . 

A f t e r h i s f i r s t s u r g e r y , Dr. Gehlin g opined t h a t 
c l a i m a n t would s u f f e r some permanent d i s a b i l i t y . Dr. Mason, who 
performed the second s u r g e r y , opined i n September, 1987, t h a t 
c l a i m a n t i s not permanently t o t a l l y d i s a b l e d . Dr. Magid, h i s 
t r e a t i n g p h y s i c i a n i n C a l i f o r n i a , opined i n September 1987, t h a t 
c l a i m a n t i s capable o f p e r f o r m i n g r e g u l a r work i n a sed e n t a r y t o 
l i g h t p o s i t i o n , w i t h no heavy l i f t i n g . 

- Claimant i s f l u e n t i n Vietnamese and French. He has 
completed s t u d i e s i n E n g l i s h as a second language. He was a c i v i l 
s e r v a n t i n Vietnam and has some t r a n s f e r a b l e o f f i c e s k i l l s . A 
v o c a t i o n a l c o u n s e l o r i n C a l i f o r n i a r e p o r t e d p o s s i b l e o p p o r t u n i t i e s 
as an i n t e r p r e t e r , o f f i c e c l e r k , or c o u r i e r . Each of these d u t i e s 
would be w i t h i n c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s . 

An e s s e n t i a l element t o c l a i m a n t ' s case i s the "seek 
work" requirement under ORS 6 5 6 . 2 0 6 ( 3 ) . Here, c l a i m a n t moved t o 
C a l i f o r n i a . , r e s u l t i n g i n a d e t e r m i n a t i o n t h a t he was u n a v a i l a b l e 
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f o r v o c a t i o n a l s e r v i c e s i n Oregon. A f t e r de novo r e v i e w , we are 
not persuaded t h a t c l a i m a n t was w i l l i n g t o seek r e g u l a r employment 
or t h a t he made reasonable e f f o r t s t o o b t a i n such employment. See 
Ibraham G. Trad, 39 Van Natt a 346 (1987); James A. Evans, 
39 Van N a t t a 277 (198 7 ) . 

I n t h i s r e g a r d , we note t h a t c l a i m a n t made h i m s e l f 
u n a v a i l a b l e f o r v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s i n Oregon, and 
d i d n o t seek work i n Oregon, and, a f t e r moving t o P o r t l a n d t o be 
w i t h h i s w i f e , d i d not' seek work i n Oregon. F i n a l l y , the r e c o r d 
f a i l s t o e s t a b l i s h t h a t i t . w o u l d have been f u t i l e f o r c l a i m a n t t o 
have sought employment. 

We proceed t o r a t e c l a i m a n t f o r unscheduled permanent 
d i s a b i l i t y . 

The c r i t e r i a , f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y i s the permanent l o s s of e a r n i n g 
c a p a c i t y due t o the compensable i n j u r y . . ORS 656.214(5). To 
deter m i n e c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
c o n s i d e r h i s p h y s i c a l impairment a s - r e f l e c t e d i n the med i c a l 
r e c o r d , the t e s t i m o n y a t h e a r i n g , and a l l of the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 438-30-380, et. seq. We 
ap p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
(1984 ) . 

The medical evidence i n d i c a t e s c l a i m a n t i s capable o f 
p e r f o r m i n g s e d e n t a r y t o l i g h t work. He has had two s u r g e r i e s and 
has d i f f i c u l t y u s i n g h i s l e f t arm. Claimant has d i f f i c u l t y w i t h 
the E n g l i s h language, but can speak French and Vietnamese. He i s 
r e s t r i c t e d from overhead work and from heavy l i f t i n g . A f t e r 
r e v i e w i n g the r e l e v a n t f a c t o r s , we conclude t h a t an award of 60 
p e r c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r h i s permanent l o s s of e a r n i n g c a p a c i t y . 

ORDER 

The Referee's order dated November 24, 1987, i s 
r e v e r s e d . I n l i e u o f the Referee's award of permanent t o t a l 
d i s a b i l i t y , and i n a d d i t i o n t o the 25 pe r c e n t (80 degrees) 
unscheduled permanent d i s a b i l i t y awarded by the D e t e r m i n a t i o n 
Order f o r a c e r v i c a l ' i n j u r y , c l a i m a n t i s awarded 35 pe r c e n t (112 
degrees) f o r a t o t a l award of 60 pe r c e n t (192 deg r e e s ) . 
C l a i m a n t ' s a t t o r n e y ' s f ee i s a d j u s t e d a c c o r d i n g l y . A c l i e n t - p a i d 
f e e , not t o exceed $2,080, i s approved. 

TERRANCE A. B0STICK, Claimant WCB 87-15492 
Ralph M. Yenne, Claimant's Attorney October 31, 1989 
Cummins, et a l . , Defense Attorneys Order of Dismissal 

Claimant has requested review of Referee H i g a s h i ' s o r d e r 
which dismissed h i s request f o r h e a r i n g f o r f a i l i n g t o a t t e n d an 
independent medical e x a m i n a t i o n as d i r e c t e d by a p r i o r Referee's 
o r d e r . We have reviewed the request t o determine whether we have 
j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . We conclude t h a t we l a c k 
j u r i s d i c t i o n . 

FINDINGS OF FACT 

The Referee's Order o f D i s m i s s a l issued on' A p r i l 18, 1988. 
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Pursuant t o the o r d e r , c l a i m a n t ' s h e a r i n g request was di s m i s s e d 
" w i t h p r e j u d i c e " due t o h i s f a i l u r e t o comply w i t h a p r i o r 
Referee's o r d e r t o a t t e n d an independent medical e x a m i n a t i o n 
(IME), which was the t h i r d IME t h a t c l a i m a n t had f a i l e d t o 
a t t e n d . The ord e r c o n t a i n e d a statement e x p l a i n i n g the p a r t i e s ' 
r i g h t s o f appeal under ORS 6 5 6 . 2 8 9 ( 3 ) and 656.295. 

On May 5, 1988, c l a i m a n t asked the "Hearings D i v i s i o n " t o s e t 
aside t h e d i s m i s s a l o r d e r . Claimant s u b m i t t e d h i s a f f i d a v i t , 
s e t t i n g f o r t h h i s reasons f o r not a t t e n d i n g p r i o r independent 
medical e x a m i n a t i o n s . On May 14, 1988, the i n s u r e r s u b m i t t e d i t s 
response t o c l a i m a n t ' s motion t o set aside the d i s m i s s a l o r d e r . 
The i n s u r e r contended t h a t the d i s m i s s a l order should s t a n d . 

On May 18, 1988, the Referee issued an "Order Denying." The 
ord e r s t a t e d t h a t " [ t ] h e r equest t o s e t aside t h e A p r i l 18, 1988 
Order of D i s m i s s a l i s DENIED." The May 18, 1988 order n e i t h e r 
s t a y e d , abated, m o d i f i e d , or r e p u b l i s h e d the A p r i l 18, 1988 
o r d e r . The May 18, 1988 order c o n t a i n e d a statement e x p l a i n i n g 
t h e p a r t i e s ' r i g h t s o f appeal under ORS 6 5 6 . 2 8 9 ( 3 ) and 656.295. 

On May 23, 1988, the Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r 
review o f the Referee's May 18, 1988 o r d e r . The r e q u e s t , which 
was m a i l e d by r e g u l a r m a i l , i n c l u d e d a c e r t i f i c a t e of p e r s o n a l 
s e r v i c e by m a i l s t a t i n g t h a t t h e request had been ma i l e d t o the 
i n s u r e r ' s counsel on May 20, 1988. 

ULTIMATE FINDINGS OF FACT 

Claimant requested Board review w i t h i n 30 days of t h e 
Referee's May 18, 1988 o r d e r . However, t he Referee's A p r i l 18, 
1988 Order o f D i s m i s s a l was n e i t h e r abated, s t a y e d , r e p u b l i s h e d , 
m o d i f i e d , nor appealed w i t h i n 30 days o f i t s i s s u a n c e . 

CONCLUSIONS OF LAW 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
date on which a copy o f t h e ord e r i s mailed t o the p a r t i e s , one of 
the p a r t i e s r equests Board review under ORS 656.295. 
ORS 6 5 6 . 2 8 9 ( 3 ) . The time w i t h i n which t o appeal an ord e r 
c o n t i n u e s t o r u n , unless t h e ord e r has been "s t a y e d , " w i t h d r a w n , 
or m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 
( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n o r d e r t o 
abate and a l l o w r e c o n s i d e r a t i o n o f an ord e r i s s u e d under 
ORS 656.289 ( 1-), a t the ver y l e a s t , the language of the second 
o r d e r must be s p e c i f i c . Farmers Insurance Group v. SAIF, 
301 Or 612, 619 ( 1 9 8 6 ) . 

" F i l i n g " means t h e p h y s i c a l d e l i v e r y o f a t h i n g t o any 
permanently s t a f f e d o f f i c e of the Board, or the date o f m a i l i n g . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) . I f f i l i n g o f a request f o r Board review o f 
a Referee's o r d e r i s accomplished by m a i l i n g , i t s h a l l be presumed 
t h a t the request was m a i l e d on the date shown on a r e c e i p t f o r 
r e g i s t e r e d or c e r t i f i e d m a i l b e a r i n g the stamp of the U n i t e d 
S t a t e s P o s t a l S e r v i c e showing t he date o f m a i l i n g . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Here, c l a i m a n t ' s r e q u e s t f o r rev i e w , which was mai l e d by 
r e g u l a r m a i l , was r e c e i v e d by the Board on May 23, 1988. 
T h e r e f o r e , t h e request was f i l e d w i t h t h e Board w i t h i n 30 days o f 
the Referee's May 18, 1988 o r d e r . Yet, the May 18, 1988 o r d e r 
e x p r e s s l y denied c l a i m a n t ' s motion t o s e t aside t h e Referee's 

-1906-



A p r i l 18, 1988 d i s m i s s a l o r d e r . Moreover, the May 18, 1988 or d e r 
n e i t h e r " s t a y e d " t h e A p r i l 18, 1988 ord e r nor extended t h e time 
f o r seeking r e v i e w . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , supra, 
80 Or App a t page 447. 

Inasmuch as the 30-day s t a t u t o r y appeal p e r i o d from t h e 
A p r i l 18, 1988 order, has elapsed w i t h o u t a t i m e l y request f o r 
r e v i e w , i t has become f i n a l by o p e r a t i o n o f law. 
See ORS 656.289(3); I n t e r n a t i o n a l Paper Co. v. W r i g h t , s u p r a ; 
Farmers Insurance Group v. SAIF, supra. Furthermore, because t he 
Referee's subsequent o r d e r r e f u s e d t o r e c o n s i d e r m a t t e r s t h a t have 
become f i n a l by o p e r a t i o n o f law, no issu e s remain f o r us t o 
c o n s i d e r : See Floarea Perva, 39 Van Natt a 454 (198 7 ) . 

A c c o r d i n g l y , the request f o r Board review i s d i s m i s s e d . A 
c l i e n t - p a i d f e e , payable by the i n s u r e r t o i t s c o u n s e l , not t o 
exceed $902,, i s approved. 

IT IS SO ORDERED. 

JANET KELLER, Claimant WCB 88-13993 
Vick & Gutzler, Claimant's Attorneys October 31, 1989 
Randolph Harris (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

Claimant r e q u e s t s , and the SAIF C o r p o r a t i o n 
c r o s s - r e q u e s t s , review o f Referee M i l l s ' o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
a l o s s of use or f u n c t i o n of t h e l e f t arm from 9 p e r c e n t (17.28 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 10 pe r c e n t (19.2 
d e g r e e s ) ; and (2) i n c r e a s e d c l a i m a n t ' s scheduled permanent 
d i s a b i l i t y award f o r a l o s s o f use or f u n c t i o n of the r i g h t arm 
from 12 p e r c e n t (23.04 d e g r e e s ) , as awarded by D e t e r m i n a t i o n . 
Order, t o 13 pe r c e n t (24.96 d e g r e e s ) . On re v i e w , the i s s u e i s 
e x t e n t of. scheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

. We adopt the Referee's f i n d i n g s of f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

As a r e s u l t of her compensable i n j u r y , c l a i m a n t has 
s u s t a i n e d a l o s s o f g r i p s t r e n g t h i n her upper e x t r e m i t i e s . This 
l o s s , which i s m i l d , i s a t t r i b u t a b l e t o u l n a r nerve damage below 
the midforearm and below the elbow, b i l a t e r a l l y . 

CONCLUSIONS OF LAW 

We adopt t h e Referee's "Conclusions and O p i n i o n , " except 
t h a t p o r t i o n which p e r t a i n e d t o l o s s o f g r i p s t r e n g t h . 

Concluding t h a t t h e r e c o r d d i d not i n d i c a t e a b a s i s f o r 
c l a i m a n t ' s l o s s o f g r i p s t r e n g t h , t h e Referee d e c l i n e d t o award 
any permanent d i s a b i l i t y f o r such a l o s s . Inasmuch as we f i n d t h e 
l o s s o f g r i p s t r e n g t h a t t r i b u t a b l e t o nerve damage, we f i n d t h a t 
c l a i m a n t ' s awards should be i n c r e a s e d . 

To, r e c e i v e an award f o r g r i p s t r e n g t h l o s s , c l a i m a n t 
must e s t a b l i s h t h a t the l o s s i s e i t h e r due t o nerve damage, 
a t r o p h y , or ot h e r a n a t o m i c a l changes. OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , ( d ) . 
Decreased g r i p s t r e n g t h due t o ampu t a t i o n or l o s s i n range of 
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motion i n the j o i n t s of the hand or f i n g e r s r e c e i v e no r a t i n g i n 
a d d i t i o n t o t h a t g i v e n f o r the ampu t a t i o n or l o s s o f range of 
mot i o n . OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( b ) , ( c ) . 

. Here, c l a i m a n t t e s t i f i e d t h a t her a b i l i t y t o h o l d items 
i n e i t h e r hand had d i m i n i s h e d s i n c e her compensable i n j u r y . T h i s 
l o s s o f g r i p s t r e n g t h was supported by o b j e c t i v e f i n d i n g s 
s u b m i t t e d by Dr. Hermens, c l a i m a n t ' s t r e a t i n g surgeon, Dr. B u t t o n , 
a c o n s u l t i n g surgeon, and Dr. M i z r a h i , a c o n s u l t i n g c h i r o p r a c t o r . 

No amputation was performed. The medical f i n d i n g s 
f u r t h e r suggest t h a t c l a i m a n t d i d not experien c e a l o s s i n range 
of motion i n the j o i n t s o f her hands or f i n g e r s . F i n a l l y , t h e 
r e c o r d i n d i c a t e s t h a t t h e r e was no a t r o p h y or o t h e r a n a t o m i c a l 
change i n c l a i m a n t ' s upper e x t r e m i t i e s . I n s t e a d , o b j e c t i v e 
t e s t i n g c o n f i r m s t h a t c l a i m a n t was e x p e r i e n c i n g m i l d symptoms 
s u g g e s t i v e o f u l n a r nerve i r r i t a b i l i t y . 

I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y upon t h e f i n d i n g s 
and o p i n i o n s o f f e r e d by Dr. B e r k e l e y , c o n s u l t i n g neurosurgeon, and 
Dr. Long, c o n s u l t i n g n e u r o l o g i s t . These p h y s i c i a n s found 
b i l a t e r a l symptoms, which were i n d i c a t i v e of u l n a r nerve l e s i o n s 
or entrapments i n the p r o x i m a l forearm and elbow areas. These 
f i n d i n g s were f u r t h e r c o n f i r m e d by Dr. Hermens, who a t t r i b u t e d 
c l a i m a n t ' s n e u r o l o g i c a l d e f i c i e n c i e s t o a b i l a t e r a l u l n a r 
problem. Even Dr. B u t t o n , a surgeon who d i s a g r e e d w i t h 
Dr. B e r k e l e y ' s p r o p o s a l f o r f u t u r e s u r g e r y , noted low g r i p 
s t r e n g t h measurements and the e x i s t e n c e o f m i l d symptoms 
s u g g e s t i v e of u l n a r nerve i r r i t a b i l i t y . 

The a f o r e m e n t i o ned evidence leads us t o the c o n c l u s i o n 
t h a t c l a i m a n t has s u s t a i n e d a l o s s o f g r i p s t r e n g t h due t o u l n a r 
nerve damage (below midforearm and below e l b o w ) , which i s 
a t t r i b u t a b l e t o her compensable b i l a t e r a l upper e x t r e m i t y 
c o n d i t i o n and subsequent s u r g e r i e s . We f u r t h e r conclude t h a t t h i s 
l o s s of g r i p s t r e n g t h has r e s u l t e d i n a m i l d l o s s o f f u n c t i o n . 
See OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) . Inasmuch as the maximum l o s s o f 
f u n c t i o n due t o l o s s o f s t r e n g t h i n the u l n a r nerve (below 
midforearm and below elbow) i s 28 p e r c e n t , we f i n d t h a t a 
5 p e r c e n t value f o r each f o r e a r m p r o v i d e s a p p r o p r i a t e compensation 
f o r such a l o s s . 

These a d d i t i o n a l v a l u e s are combined w i t h c l a i m a n t ' s 
forearm r a t i n g s , as p r e v i o u s l y found by the Referee, of 7 p e r c e n t 
f o r each of c l a i m a n t ' s f o r e a r m s . This c o m b i n a t i o n t o t a l s 
12 p e r c e n t f o r each f o r e a r m , which c o n v e r t s t o 9 p e r c e n t o f each 
arm. OAR 436-35-090(1). 

We agree w i t h the Referee t h a t c l a i m a n t i s e n t i t l e d t o a 
5 p e r c e n t v a l u e f o r the l o s s o f f l e x i o n and e x t e n s i o n i n her l e f t 
elbow and an 8 p e r c e n t v a l u e f o r the l o s s of f l e x i o n and e x t e n s i o n 
i n her r i g h t elbow. When the aforementioned 9 p e r c e n t "forearm t o 
arm c o n v e r s i o n " v a l u e s are combined w i t h these "elbow" f i g u r e s t h e 
f o l l o w i n g t o t a l s , are reached. For the l e f t arm, a c o m b i n a t i o n o f 
9 p e r c e n t and 5 p e r c e n t equals 14 p e r c e n t , which we conclude 
a p p r o p r i a t e l y compensates c l a i m a n t f o r the l o s s o f use or f u n c t i o n 
of the l e f t arm. T u r n i n g t o the r i g h t arm, a c o m b i n a t i o n o f 
9 p e r c e n t and 8 p e r c e n t equals 16 p e r c e n t , which we a l s o conclude 
p r o v i d e s adequate compensation f o r the l o s s o f use or f u n c t i o n o f 
c l a i m a n t ' s r i g h t arm. 
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ORDER 

The Referee's o r d e r dated December 5, 1988 i s m o d i f i e d . 
I n a d d i t i o n t o the 10 p e r c e n t (19.2 degrees) scheduled permanent 
d i s a b i l i t y award f o r l o s s o f use or f u n c t i o n of the l e f t arm, as 
p r e v i o u s l y g r a n t e d by the D e t e r m i n a t i o n Order and Referee's o r d e r , 
c l a i m a n t i s awarded 4 p e r c e n t (7.68 degrees) scheduled permanent 
d i s a b i l i t y , f o r a t o t a l award t o date of 14 p e r c e n t (26.88 
d e g r e e s ) . I n a d d i t i o n t o the 13 per c e n t (24.96 degrees) scheduled 
permanent d i s a b i l i t y award f o r l o s s of use or f u n c t i o n o f t h e 
r i g h t arm, as p r e v i o u s l y g r a n t e d by the D e t e r m i n a t i o n Order and 
Referee's o r d e r , c l a i m a n t i s awarded 3 p e r c e n t (5.76 d e g r e e s ) , f o r 
a t o t a l award t o date of 16 p e r c e n t (30.72 d e g r e e s ) . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , but t h e t o t a l fees approved by the Referee 
and t he Board s h a l l not exceed $3,800. 

THOMAS L. LINGO, Claimant 
Mai agon & Moore, Claimant's Attorneys 
Kevin L. Mannix, Defense Attorney 

Claimant r e q u e s t s r e c o n s i d e r a t i o n o f our October 10, 
1989 Order on Review t h a t a f f i r m e d a Referee's order which: 
( 1 ) upheld the i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r c u r r e n t d e n t a l c a r e ; ( 2 ) upheld the i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s l e f t s h o u l d e r 
c o n d i t i o n ; ( 3 ) upheld the i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c c a r e ; and ( 4 ) upheld t h e 
i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l t r e a t m e n t s . 
S p e c i f i c a l l y , c l a i m a n t a s s e r t s t h a t Board member Gerner should not 
have c o n s i d e r e d t h i s case because he re p r e s e n t e d c l a i m a n t 
c o n c e r n i n g a 1983 i n j u r y c l a i m . I n a d d i t i o n , c l a i m a n t seeks 
p e r m i s s i o n t o submit a supplemental b r i e f . 

We address c l a i m a n t ' s l a t t e r c o n t e n t i o n f i r s t . 
C l a i m a n t , through h i s c u r r e n t a t t o r n e y s of r e c o r d , has p r e v i o u s l y 
s u b m i t t e d an a p p e l l a n t ' s and a r e p l y b r i e f . 
See OAR 4 3 8 - 1 1 - 0 2 0 ( 2 ) . Inasmuch as c l a i m a n t has a l r e a d y f u l l y 
a v a i l e d h i m s e l f o f h i s o p p o r t u n i t y t o f i l e w r i t t e n arguments i n 
t h i s m a t t e r , h i s request t o submit an a d d i t i o n a l b r i e f i s d e n i e d . 

F i n a l l y , c l a i m a n t ' s f i r s t c o n t e n t i o n has been rendered 
moot by Board member Cushing's p a r t i c i p a t i o n i n t h i s case. A f t e r 
h a v i ng reviewed t h e e n t i r e r e c o r d and the p a r t i e s ' arguments, 
Member Cushing i s i n agreement w i t h a l l of the f i n d i n g s and 
c o n c l u s i o n s reached i n the Board's p r i o r o r d e r . 

Consequently, our October 10, 1989 ord e r i s abated and 
wit h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere 
t o and r e p u b l i s h our October 10, 1989 o r d e r , i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l run from t he date o f t h i s o r d e r . 

IT IS SO ORDERED. . 

WCB 87-04232 
October 31, 1989 
Order on Reconsideration 
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GEORGE V. LYNESS, Claimant WCB TP-89018 
Francesconi & Associates, Claimant's Attorneys October 31, 1989 
SAIF Corp Legal, Defense Attorney T h i r d Party D i s t r i b u t i o n Order 
James E. G r i f f i n , A s s i s t a n t Attorney General 

The SAIF C o r p o r a t i o n , as p a y i n g agency, has p e t i t i o n e d 
t he Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g the " j u s t and 
pro p e r " d i s t r i b u t i o n o f proceeds from c l a i m a n t ' s t h i r d p a r t y 
s e t t l e m e n t . See ORS 656.593(3). We conclude t h a t SAIF i s 
e n t i t l e d t o a share o f the s e t t l e m e n t proceeds and t h a t a 
d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and 
pr o p e r . " 

FINDINGS 

I n October 1984, c l a i m a n t s u s t a i n e d i n j u r i e s t o h i s 
neck, upper back and r i g h t s h o u l d e r , w h i l e w o r k i n g as a welder and 
i r o n worker. SAIF has accepted and processed t h e c l a i m . 

I n September 1986, a D e t e r m i n a t i o n Order awarded 30 
p e r c e n t unscheduled permanent d i s a b i l i t y . Claimant requested a 
h e a r i n g , seeking an a d d i t i o n a l award, i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . 

Claimant a l s o i n i t i a t e d a t h i r d p a r t y a c t i o n , stemming 
from h i s compensable i n j u r y . He and the t h i r d p a r t y agreed t o 
s e t t l e the a c t i o n f o r $81,500. T h e r e a f t e r , c l a i m a n t and SAIF 
ent e r e d i n t o n e g o t i a t i o n s designed t o r e s o l v e the pending h e a r i n g 
request and, p o t e n t i a l l y , t h e t h i r d p a r t y s e t t l e m e n t . 

The a f o r e m e n t i o n e d n e g o t i a t i o n s r e s u l t e d i n a March 1988 
s t i p u l a t i o n . Pursuant t o the agreement, c l a i m a n t r e c e i v e d an 
a d d i t i o n a l 60 p e r c e n t unscheduled permanent d i s a b i l i t y award. A 
p r o v i s i o n which s t a t e d " [ c j l a i m a n t s t i p u l a t e s t h a t he has r e t i r e d 
and v o l u n t a r i l y withdrawn from the l a b o r f o r c e " was d e l e t e d from 
the agreement by i n t e r l i n e a t i o n . 

The s t i p u l a t i o n c o n c e r n i n g the h e a r i n g r e q u e s t n e i t h e r 
mentioned the proposed t h i r d p a r t y s e t t l e m e n t nor SAIF's l i e n as a 
payi n g agency. SAIF approved t he t h i r d p a r t y s e t t l e m e n t , but has 
not r e c e i v e d a p o r t i o n of the s e t t l e m e n t proceeds. 

To d a t e , SAIF has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g 
$104,218.64. These c o s t s are comprised of $23,451.46 i n me d i c a l 
expenses, $51,967.18 i n time l o s s , and $28,800 i n permanent 
d i s a b i l i t y , b e n e f i t s . 

CONCLUSIONS OF LAW 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 
ne g l i g e n c e or wrong o f a t h i r d person, the worker s h a l l e l e c t 
whether t o recover damages from t h e t h i r d person. ORS 656.578. 
The proceeds o f any damages recovered from the t h i r d person by the 
worker s h a l l be s u b j e c t t o a l i e n o f the pay i n g agency f o r i t s 
share of the proceeds. ORS56.593(1). 

"Paying agency" means the s e l f - i n s u r e d employer or 
i n s u r e r p a y i n g b e n e f i t s t o the worker or b e n e f i c i a r i e s . 
ORS 656.576. " I n s u r e r " means SAIF or ah i n s u r e r a u t h o r i z e d under 
ORS Chapter 731 t o t r a n s a c t workers' compensation i n s u r a n c e i n 
t h i s s t a t e . ORS 656.005(14). 
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I f . t h e worker or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , the agency i s a u t h o r i z e d t o 
accept as i t s share of the proceeds "an amount which i s j u s t and 
p r o p e r " , p r o v i d e d the worker r e c e i v e s a t l e a s t the amount t o which 
he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593(3); 
E s t a t e of Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 (19 8 7 ) . 
Any c o n f l i c t as t o what may be a " j u s t and proper d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by the Board. ORS 656.593(3). 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y 
a p p l i c a b l e t o the d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . Robert L. C a v i l l , 39 Van N a t t a 721 (1987). 
ORS 656.593(1) p r o v i d e s i n exact d e t a i l how, and i n what a o r d e r , 
the proceeds, o f any damages s h a l l be d i s t r i b u t e d . 

Pursuant t o ORS 656 . 593 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, the worker s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t of the balance of the r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The,paying agency s h a l l be p a i d and r e t a i n t he 
balance of the r e c o v e r y t o the e x t e n t t h a t i t i s compensated f o r 
i t s e x p e n d i t u r e s f o r . c o m p e n s a t i o n , f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r the p r e s e n t v a l u e of i t s 
r e a s o n a b l y - t o - b e - e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and 
o t h e r c o s t s of the worker's c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g balance s h a l l be p a i d t o the 
worker. ORS 656 . 593 (1) (d ) . 

Here, c l a i m a n t s u s t a i n e d a compensable i n j u r y f o r which 
SAIF has accepted r e s p o n s i b i l i t y . Inasmuch as SAIF has p a i d 
b e n e f i t s t o c l a i m a n t as a r e s u l t of the compensable i n j u r y , i t i s 
a "paying agency." See.ORS 656.005(14); 656.576. 

Furthermore, upon c l a i m a n t ' s e l e c t i o n t o seek the 
r e c o v e r y of damages a g a i n s t the t h i r d p a r t y , the p r o v i s i o n s of ORS 
656.593 became a p p l i c a b l e . Thus, SAIF i s e n t i t l e d t o i t s 
s t a t u t o r y share o f proceeds from the t h i r d p a r t y s e t t l e m e n t 
recovered by c l a i m a n t . See ORS 656.593(3). 

Claimant's a t t o r n e y a s s e r t s t h a t he "would not have 
agreed t o s e t t l e [ c l a i m a n t ' s h e a r i n g r e q u e s t ] s h o r t of permanent 
t o t a l d i s a b i l i t y except f o r the c o n s i d e r a t i o n of not having t o 
r e t u r n the l i e n and [ h e ] never advised SAIF C o r p o r a t i o n 
o t h e r w i s e . " Thus, should we conclude t h a t SAIF i s e n t i t l e d t o a 
p o r t i o n of the s e t t l e m e n t , c l a i m a n t ' s counsel contends t h a t t h e 
s t i p u l a t i o n should be v a c a t e d . 

The s t i p u l a t i o n t o which c l a i m a n t i s r e f e r r i n g r e s o l v e d 
c l a i m a n t ' s h e a r i n g r e q u e s t from a D e t e r m i n a t i o n Order. As such, 
i t was a m a t t e r " c o n c e r n i n g a c l a i m . " See ORS 656.283(1). 
T h e r e f o r e , should a p a r t y contend t h a t r e s c i s s i o n o f a p r e v i o u s l y 
approved s t i p u l a t i o n i s r e q u i r e d , the a p p r o p r i a t e avenue t o 
r e s o l v e t h i s " q u e s t i o n c o n c e r n i n g a c l a i m " would be the Hearings 
D i v i s i o n . 

Our a u t h o r i t y c o n c e r n i n g t h i s d i s p u t e i s s t r i c t l y 
l i m i t e d t o a d e t e r m i n a t i o n of whether SAIF, as a paying agency, i s 
e n t i t l e d t o a share of the t h i r d p a r t y s e t t l e m e n t . I f t h a t 
q u e s t i o n i s answered i n the a f f i r m a t i v e , we then t u r n t o the i s s u e 
of what c o n s t i t u t e s a " j u s t and p r o p e r " d i s t r i b u t i o n o f the 
s e t t l e m e n t proceeds. See ORS 656.593(3). 
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C o n s i d e r i n g c l a i m a n t ' s a s s e r t i o n s , we i n t e r p r e t h i s 
p o s i t i o n t o be t h a t SAIF i s not e n t i t l e d t o a share of t h e 
s e t t l e m e n t proceeds; i . e . , a d i s t r i b u t i o n o f the s e t t l e m e n t 
proceeds i n a manner i n which SAIF re c o v e r s n o t h i n g would be " j u s t 
and p r o p e r . " We d i s a g r e e . 

As p r e v i o u s l y n o t e d , we g e n e r a l l y a p p l y the s t a t u t o r y 
f o r m u l a f o r d i s t r i b u t i o n of a t h i r d p a r t y judgment, 
ORS 656.593(1), t o the d i s t r i b u t i o n of proceeds from a t h i r d p a r t y 
s e t t l e m e n t . We take such an approach t o a v o i d making " e q u i t a b l e 
d i s t r i b u t i o n s on an ad hoc b a s i s " and t o p e r m i t the p a r t i e s t o 
g e n e r a l l y know where they stand as they seek t o s e t t l e a t h i r d 
p a r t y a c t i o n . See Marvin T h o r n t o n , 34 Van Natta 999, 1002 
( 1 9 8 2 ) . On r a r e o c c a s i o n s , c i r c u m s t a n c e s may j u s t i f y a d e p a r t u r e 
from the s t a t u t o r y d i s t r i b u t i o n f o r m u l a . See Robert T. G e r l a c h , 
36 Van Natta 293, 296 (1984). (Paying agency's l i e n reduced t o 
" i n e f f e c t , r e c o n s t r u c t an agreement the p a r t i e s s u b s t a n t i a l l y 
e n t e r e d i n t o , but which subs e q u e n t l y f e l l a p a r t p r i m a r i l y due t o 
an u n f o r t u n a t e f a i l u r e of communication.") 

Here, n e i t h e r the s t i p u l a t i o n nor any o t h e r document 
s u b m i t t e d t o us, mentions e i t h e r a t h i r d p a r t y s e t t l e m e n t or a 
waiver of SAIF's t h i r d p a r t y l i e n . 

These c i r c u m s t a n c e s l e a d us t o conclude t h a t , a l t h o u g h 
SAIF i n i t i a l l y o f f e r e d t o waive i t s t h i r d p a r t y l i e n , t h e 
c o n d i t i o n precedent t o t h a t waiver was never accomplished; i . e . , 
c l a i m a n t d i d not s t i p u l a t e t h a t he had r e t i r e d and had v o l u n t a r i l y 
withdrawn from the work f o r c e . I n o t h e r words, the r e c o r d does 
not e s t a b l i s h t h a t the p a r t i e s reached am agreement t h a t SAIF 
would waive i t s t h i r d p a r t y l i e n or t h a t SAIF would have done so 
but f o r a f a i l u r e o f communication. Consequently, we d e c l i n e t o 
d e p a r t from our g e n e r a l approach t o d i s t r i b u t e t h i r d p a r t y 
s e t t l e m e n t proceeds i n accordance w i t h ORS 656.593(1). 

F i n a l l y , SAIF has e s t a b l i s h e d t h a t i t has i n c u r r e d 
a c t u a l c l a i m c o s t s c u r r e n t l y t o t a l l i n g $104,218.64. T h e r e f o r e , i t 
i s e n t i t l e d t o recover such c o s t s t o the e x t e n t p o s s i b l e , from the 
balance o f s e t t l e m e n t proceeds which should have remained a f t e r 
c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n c o s t s , and s t a t u t o r y 1/3 share 
were d i s t r i b u t e d . See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , and ( c ) . 

For i l l u s t r a t i v e purposes, assuming t h a t c l a i m a n t 
i n c u r r e d no l i t i g a t i o n c o s t s , the proceeds should have been 
d i s t r i b u t e d as f o l l o w s : 

S e t t l e m e n t Proceeds: $81,500.00 
A t t o r n e y Fee (1/3) 27,166.67 

S u b t o t a l 54,333.33 
Claimant's 1/3 share 18,111.11 
Remaining Balance $36,222.22 

A c c o r d i n g l y , we h o l d t h a t a d i s t r i b u t i o n of the t h i r d 
p a r t y s e t t l e m e n t proceeds i n accordance w i t h ORS 656.593(1) i s 
" j u s t and p r o p e r . " See ORS 656.593(3). Consequently, a f t e r t h e 
d i s t r i b u t i o n of c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n c o s t s , and 
s t a t u t o r y 1/3 share, c l a i m a n t i s d i r e c t e d t o pay t o SAIF t h e 
r e m a i n i n g balance o f t h e s e t t l e m e n t proceeds. See 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . ' 

IT IS SO ORDERED. 
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RODNEY K. MILLER, Claimant WCB 86-15368 
Burt, e t a l . , Claimant's Attorneys October 31, 1989 
G. Howard C l i f f , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The i n s u r e r requests review of Referee Michael Johnson's 
o r d e r which found t h a t c l a i m a n t ' s low back i n j u r y c l a i m had been 
p r e m a t u r e l y closed;by an October 1986 D e t e r m i n a t i o n Order. Should 
we f i n d t h a t the c l a i m was not p r e m a t u r e l y c l o s e d , the i n s u r e r 
f u r t h e r requests t h a t we a f f i r m the D e t e r m i n a t i o n Order t h a t 
awarded 15 p e r c e n t (48 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y . On re v i e w , t h e is s u e s are premature c l o s u r e and 
e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s of Fact" b e g i n n i n g on 
page 2 and ending w i t h t h e f i r s t sentence on the t o p of page 3 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

As a r e s u l t of h i s compensable i n j u r y , c l a i m a n t has 
permanent impairment i n the m i l d range. 1 

FINDINGS OF ULTIMATE FACT 

On October 24, 1986, the date of t h e D e t e r m i n a t i o n 
Order, c l a i m a n t ' s compensable c o n d i t i o n had reached the point-
where no f u r t h e r m a t e r i a l improvement would reasonably be expected 
from medical t r e a t m e n t or the passage o f t i m e . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has 
s u s t a i n e d a l o s s of e a r n i n g c a p a c i t y equal t o 25 p e r c e n t . 

CONCLUSIONS OF LAW 

Premature Claim C l o s u r e 

The Referee concluded t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y as of August 2 1 , 1986. We d i s a g r e e . 

I n order t o e s t a b l i s h t h a t the D e t e r m i n a t i o n Order, 
which i s s u e d October 24, 1986, p r e m a t u r e l y c l o s e d h i s c l a i m , 
c l a i m a n t must demonstrate t h a t he was not m e d i c a l l y s t a t i o n a r y on 
the date of c l o s u r e . Scheuning v. J. R. Sim p l o t & Company, 
84 Or App 622, 625 (19F7T1 " M e d i c a l l y s t a t i o n a r y " means t h a t "no 
f u r t h e r m a t e r i a l improvement would reasonably be expected from 
medical t r e a t m e n t or the passage of t i m e . " ORS 656.005(17). 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t i n August 
1986. At t h a t t i m e , the C o n s u l t a n t s opined t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y w i t h m inimal permanent impairment. The 
C o n s u l t a n t s examined c l a i m a n t again i n May 1987 and r e p o r t e d no 
change i n h i s c o n d i t i o n s i n c e t h e i r August 1986 e x a m i n a t i o n . 

Conversely, Dr. Schmidt, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , r e p o r t e d i n October 1986 t h a t c l a i m a n t was i m p r o v i n g 
and t h e r e f o r e not m e d i c a l l y s t a t i o n a r y . I n November 1986, Schmidt 
ag a i n r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was i m p r o v i n g . I n March 
1987, Schmidt r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n c o n t i n u e d t o 
improve and f e l t t h e c o n d i t i o n was not s t a t i o n a r y . 
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Claimant c r e d i b l y t e s t i f i e d t h a t h i s c o n d i t i o n had not 
changed s i n c e August 1986. 

We conclude t h a t c l a i m a n t has not e s t a b l i s h e d t h a t h i s 
c l a i m was p r e m a t u r e l y c l o s e d . I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y on the o p i n i o n of the Orthopaedic C o n s u l t a n t s and c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y t h a t h i s c o n d i t i o n has remained unchanged s i n c e 
August 1986. We are not persuaded by Dr. Schmidt's c o n c l u s o r y 
statements t h a t c l a i m a n t was not s t a t i o n a r y because he was 
i m p r o v i n g , as c l a i m a n t t e s t i f i e d t h a t h i s c o n d i t i o n remained 
unchanged. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on August 2 1 , 1986. 

Unscheduled Permanent D i s a b i l i t y 

The Referee found the e x t e n t of permanent d i s a b i l i t y 
i s s u e t o be moot as he had concluded t h a t the c l a i m was 
p r e m a t u r e l y c l o s e d . As we have reversed him on t h a t i s s u e , we 
proceed t o r a t e the e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

I n r a t i n g t he e x t e n t of c l a i m a n t ' s d i s a b i l i t y , we 
c o n s i d e r h i s permanent p h y s i c a l impairment, i n l i g h t o f l a y 
t e s t i m o n y c o n c e r n i n g h i s d i s a b l i n g p a i n and a l l r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e_t seq. We 
a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

The Referee found i n the a l t e r n a t i v e t h a t had the c l a i m 
not been p r e m a t u r e l y c l o s e d , he would have awarded 25 p e r c e n t 
unscheduled permanent d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e 
a f o r e m e n t i o ned g u i d e l i n e s , we agree w i t h the Referee t h a t c l a i m a n t 
i s e n t i t l e d t o a 25 p e r c e n t unscheduled permanent d i s a b i l i t y award 
f o r h i s low back i n j u r y . I n making t h i s f i n d i n g , we r e l y on the 
f a c t t h a t c l a i m a n t : can no l o n g e r p e r f o r m heavy work i n c l u d i n g 
some f a c e t s of farm work; i s l i m i t e d i n h i s a b i l i t y t o s i t , stoop 
and bend; and s u f f e r s c h r o n i c p a i n i n the b u t t o c k s and h i p . 

ORDER 

The Referee's o r d e r dated September 14, 1987 i s 
r e v e r s e d . The October 24, 1986 D e t e r m i n a t i o n Order i s r e i n s t a t e d 
and upheld i n s o f a r as i t p e r t a i n s t o c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e . I n a d d i t i o n t o the D e t e r m i n a t i o n Order award o f 
15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t 
i s awarded 10 p e r c e n t (32 d e g r e e s ) , f o r a t o t a l t o date of 25 
percent (80 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y . C l aimant's c o u n s e l i s awarded 25 p e r c e n t o f the 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , not t o exceed a 
t o t a l o f $3,800 i n a t t o r n e y fees f o r the h e a r i n g and Board l e v e l s . 

DELLA A. M0NZ0N, Claimant WCB 86-17636 
Haugh & Foote, Claimant's Attorneys , October 31, 1989 
Cummins, et a l D e f e n s e Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
Tuhy's or d e r which: ( 1 ) awarded c l a i m a n t 25 p e r c e n t (37.5 degrees) 
scheduled permanent p a r t i a l d i s a b i l i t y f o r l o s s of use of her r i g h t 
f o r e a r m ( w r i s t ) , whereas a D e t e r m i n a t i o n Order had awarded no 
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permanent d i s a b i l i t y ; and (2) d e c l i n e d t o a u t h o r i z e an o f f s e t of 
temporary d i s a b i l i t y b e n e f i t s , which the Referee found had been 
p a i d on a g r a t u i t o u s b a s i s . Claimant c r o s s - r e q u e s t s review o f 
those p o r t i o n s of the o r d e r which d e c l i n e d t o assess p e n a l t i e s and 
r e l a t e d a t t o r n e y fees f o r an a l l e g e d l a t e payment of compensation. 
C l a i m a n t f u r t h e r contends t h a t she i s e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s from November 12, 1985, th r o u g h February 2, 
1987. On r e v i e w , t he i s s u e s are e x t e n t o f permanent d i s a b i l i t y , 
o f f s e t , p e n a l t i e s and r e l a t e d a t t o r n e y fees and temporary 
d i s a b i l i t y b e n e f i t s . We a f f i r m i n p a r t and modify i n p a r t . 

FINDINGS OF FACT 

Claimant was employed as an "on s i t e " cook f o r t h e 
employer. I n September 1985, c l a i m a n t c a r r i e d a f i f t y pound sack 
of p o t a t o e s and, when s e t t i n g them down, f e l t a b u r n i n g type o f 
p a i n i n the r i g h t hand and arm. She r e t u r n e d t o work the day o f 
the i n j u r y . Claimant f i r s t sought t r e a t m e n t i n October 1985 from 
Dr. Gerow, M. D., who diagnosed a s t r e t c h i n j u r y o f the r i g h t 
t r a p e z i u s and r i g h t c a r p a l t u n n e l syndrome. On November 12, 1985, 
Dr. Gerow recommended t h a t c l a i m a n t r e f r a i n from w o r k i n g u n t i l 
f u r t h e r n o t i c e . 

I n November 1985, c l a i m a n t was a l s o examined by 
Dr. Smith, neurosurgeon. Dr. Smith r e p o r t e d t h a t c l a i m a n t had 
c l i n i c a l evidence of median nerve entrapment a t the r i g h t w r i s t f o r 
which he recommended s u r g e r y . On January 9, 1986, the i n s u r e r 
e x p r e s s l y accepted c l a i m a n t ' s " s t r e t c h i n j u r y of t h e r i g h t arm 
( s h o u l d e r ) . " The i n s u r e r , however, denied c l a i m a n t ' s c a r p a l t u n n e l 
syndrome. 

I n January 1986, Dr. Gerow r e p o r t e d t h a t c l a i m a n t ' s 
s t r e t c h i n j u r y had r e s o l v e d . I n March 1986, a D e t e r m i n a t i o n Order 
i s s u e d , which awarded c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s 
from November 12, 1985 t h r o u g h January 8, 1986. The D e t e r m i n a t i o n 
Order d i d not award any permanent d i s a b i l i t y and noted t h a t i t was 
not a d e t e r m i n a t i o n o f any c o n d i t i o n s denied by the i n s u r e r ' s 
l e t t e r dated January 9, 1986. 

I n October 1986, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n 
by which the i n s u r e r r e i t e r a t e d i t s acceptance of c l a i m a n t ' s 
m u s c u l o t e n d i n i t i s s t r a i n t o t h e r i g h t upper e x t r e m i t y . The i n s u r e r 
a l s o acknowledged t h a t the accepted i n j u r y r e s u l t e d i n symptomatic 
i n c r e a s e s of the r i g h t c a r p a l t u n n e l c o n d i t i o n n e c e s s i t a t i n g 
m e d i c a l t r e a t m e n t up t o and i n c l u d i n g s u r g e r y . The s t i p u l a t i o n 
p r o v i d e d t h a t t o t h e e x t e n t t h a t the i n j u r y i n c r e a s e d t he 
symptomatology of the p r e e x i s t i n g r i g h t c a r p a l t u n n e l c o n d i t i o n , 
t h e i n s u r e r accepted r e s p o n s i b i l i t y f o r t r e a t m e n t o f those 
symptoms. The agreement f u r t h e r p r o v i d e d t h a t t he u n d e r l y i n g 
c a r p a l t u n n e l c o n d i t i o n was not w o r k - r e l a t e d and t h a t t he p r i o r 
d e n i a l would be a f f i r m e d i n s o f a r as i t r e l a t e d t o the u n d e r l y i n g 
c a r p a l t u n n e l c o n d i t i o n . The s t i p u l a t i o n was approved by a Referee 
on October 23., 1986. . 

On December 8, 1986, c l a i m a n t underwent r i g h t c a r p a l 
t u n n e l r e l e a s e s u r g e r y , performed by Dr. Smith. On February 2, 
1987, Dr. Smith r e p o r t e d t h a t c l a i m a n t was r e c o v e r i n g n i c e l y from 
her s u r g e r y and d i s m i s s e d her from h i s c a r e . F o l l o w i n g t h i s , t h e 
i n s u r e r s u b m i t t e d t h e c l a i m f o r c l o s u r e , as an o r i g i n a l i n j u r y , 
n o t i n g on the 1502 form t h a t temporary d i s a b i l i t y b e n e f i t s had been 
p a i d from November 12, 1985 t h r o u g h February 5, 1987. I n J u l y 
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1987, a second D e t e r m i n a t i o n Order i s s u e d which awarded temporary 
d i s a b i l i t y b e n e f i t s from December 8, 1986 th r o u g h February 2,' 
1987. No permanent d i s a b i l i t y was awarded. 

P r i o r t o the issuance o f the J u l y 1987 D e t e r m i n a t i o n 
Order, the i n s u r e r p a i d temporary d i s a b i l i t y b e n e f i t s from 
September 24, 1986 t h r o u g h December 7, 1986. The check c o v e r i n g 
September 24, 1986 t h r o u g h November 13, 1986, was is s u e d 
December 9, 1986. The check c o v e r i n g November 14, 1986 t h r o u g h 
November 27, 1986, was is s u e d on December 19, 1986. The check 
c o v e r i n g November 28, 1986 t h r o u g h December 7, 1986 was is s u e d 
January 1, 1987. 

In t h e s p r i n g o f 1987, c l a i m a n t went t o work as an 
a s s i s t a n t cook f o r Washington County. She f a v o r e d her r i g h t hand 
and s t i l l e x p e r i e n c e d p a i n i n t h a t hand. I n J u l y 1987, c l a i m a n t 
was examined by Dr. Reimer, n e u r o l o g i s t . At t h a t t i m e , s t u d i e s 
r e v e a l e d tenderness over t he r i g h t d i s t a l w r i s t area. Dr. Reimer 
noted t h a t c l a i m a n t ' s sensory l a t e n c y was s t i l l delayed a t t h e 
w r i s t , but b e t t e r than i t was p r i o r t o her s u r g e r y . C o n duction 
v e l o c i t y from t h e elbow t o w r i s t was slowed, s u g g e s t i n g a median 
nerve neuropathy which c l a i m a n t d i d not have p r i o r t o the s u r g e r y . 
Dr. Reimer d i d not f e e l t h a t c l a i m a n t was a c a n d i d a t e f o r f u r t h e r 
t r e a t m e n t , o t h e r than c o n s e r v a t i v e management w i t h the use of o r a l 
a n t i - i n f l a m m a t o r i e s . 

Claimant i s r i g h t - h a n d e d and experienced no 
symptomatology r e f e r a b l e t o e i t h e r hand or w r i s t p r i o r t o t h e 
compensable i n j u r y . She has d i f f i c u l t y g r i p p i n g o b j e c t s and 
expe r i e n c e s p a i n which sometimes awakens her a t n i g h t . She a l s o 
e x p e r i e n c e s cramps w h i l e g r i p p i n g o b j e c t s , but they subside a f t e r a 
few minutes. 

... FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f her compensable c a r p a l t u n n e l symptoms, 
c l a i m a n t has s u f f e r e d a 25 p e r c e n t permanent l o s s o f use or 
f u n c t i o n of her r i g h t f o r e a r m . 

Claimant was unable t o p e r f o r m work a c t i v i t i e s as a 
r e s u l t o f her compensable r i g h t w r i s t and shoulder c o n d i t i o n from 
November 12, 1985 th r o u g h February 2, 1987. 

The i n s u r e r unreasonably f a i l e d t o pay c l a i m a n t temporary 
d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d between November 14, 1986 and 
November 27, 1986 w i t h i n 14 days. 

CONCLUSIONS OF LAW 
At t he o u t s e t , t h e employer submits t h a t c l a i m a n t i s not 

e n t i t l e d t o any permanent d i s a b i l i t y or temporary d i s a b i l i t y 
b e n e f i t s , above t h a t .awarded, by D e t e r m i n a t i o n Order, as a l l her 
symptoms are r e l a t e d t o her c a r p a l t u n n e l c o n d i t i o n . The employer 
contends t h a t t h e October 1986 s t i p u l a t i o n p r e c l u d e s c l a i m a n t from 
a l l b e n e f i t s , w i t h the e x c e p t i o n of medical s e r v i c e s , f o r her r i g h t 
c a r p a l t u n n e l symptoms. We d i s a g r e e . 

The s t i p u l a t i o n e x p r e s s l y accepts c l a i m a n t ' s r i g h t c a r p a l 
t u n n e l symptomatology, w h i l e denying t h e u n d e r l y i n g c a r p a l t u n n e l 
c o n d i t i o n . By a c c e p t i n g c l a i m a n t ' s c a r p a l t u n n e l symptoms, t h e 
i n s u r e r has accepted r e s p o n s i b i l i t y f o r a l l b e n e f i t s f l o w i n g from 
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t h a t a c c e p t a n c e . To i n t e r p r e t t h e s t i p u l a t i o n t o p r o v i d e o n l y f o r 
payment o f m e d i c a l s e r v i c e s f o r t h e a c c e p t e d c a r p a l t u n n e l symptoms 
w o u l d r e n d e r i t i n v a l i d . See ORS 6 5 6 . 2 3 6 ( 1 ) . T h e r e f o r e , we 
c o n c l u d e t h a t t h e e m p l o y e r has a c c e p t e d c l a i m a n t ' s r i g h t c a r p a l 
t u n n e l s y m p t o m a t o l o g y and i s r e s p o n s i b l e f o r a l l b e n e f i t s , 
i n c l u d i n g t e m p o r a r y and p e r m a n e n t d i s a b i l i t y , t h a t stem f r o m t h e 
a c c e p t e d c l a i m . 

SCHEDULED PERMANENT PARTIAL DI S A B I L I T Y 

Based on t h e m e d i c a l and l a y e v i d e n c e , i n c l u d i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , t h e R e f e r e e f o u n d t h a t c l a i m a n t had 
p e r m a n e n t l y l o s t t h e use o r f u n c t i o n * o f her r i g h t f o r e a r m , e q u a l t o 
25 p e r c e n t , as a r e s u l t o f h e r compen s a b l e i n j u r y . We a g r e e . 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t t h e r e i s no m e d i c a l 
o r l a y e v i d e n c e s u g g e s t i n g t h a t c l a i m a n t has s u s t a i n e d p e r m a n e n t 
i m p a i r m e n t as a r e s u l t o f her r i g h t s h o u l d e r s t r a i n . T h e r e f o r e , i f 
c l a i m a n t i s e n t i t l e d t o any pe r m a n e n t d i s a b i l i t y , s u ch d i s a b i l i t y 
w o u l d be r a t e d on p e r m a n e n t i m p a i r m e n t ! r e s u l t i n g f r o m h e r 
co m p e n s a b l e r i g h t c a r p a l t u n n e l symptoms. B a r r e t t v . D & H 
D r y w a l l , 300 Or 325, on r e c o n 300 Or 553 ( 1 9 8 5 ) . 

E x t e n t o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s measured by 
t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o 
t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . I n d e t e r m i n i n g l o s s o f use 
or f u n c t i o n , we c o n s i d e r t h e m e d i c a l and l a y e v i d e n c e i n l i g h t o f 
t h e r u l e s s e t f o r t h i n OAR 436-30-001 et_ s e q . We a p p l y t h e s e r u l e s 
as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See SAIF v. 
Ba e r , 61 Or App 335, 337-38 r e v den 294 Or 749 ( 1 9 8 3 ) ; I s a b e l 
A p a r i c i o , 38 Van N a t t a 421-22 ( 1 9 8 6 ) . Loss o f use o r f u n c t i o n does 
n o t n e c e s s a r i l y c o r r e l a t e w i t h t h e m e c h a n i c a l i m p a i r m e n t , a l t h o u g h 
m e c h a n i c a l i m p a i r m e n t i s u s u a l l y an i m p o r t a n t c o n s i d e r a t i o n . Boyce 
v. Sambo's R e s t a u r a n t , 44 Or App 305, 308 ( 1 9 8 0 ) . 

F o l l o w i n g s u r g e r y , Dr. Reimer r e p o r t e d t h a t c l a i m a n t ' s 
s e n s o r y l a t e n c y was s t i l l d e l a y e d a t t h e r i g h t w r i s t . He f u r t h e r 
r e p o r t e d c o n d u c t i o n v e l o c i t y f r o m t h e e l b o w t o t h e w r i s t was 
s l o w e d . C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she has d i f f i c u l t y 
g r i p p i n g o b j e c t s and e x p e r i e n c e s p a i n w h i c h sometimes awakens h e r 
a t n i g h t . She a l s o e x p e r i e n c e s cramps w h i l e g r i p p i n g o b j e c t s , b u t , 
t h e y s u b s i d e a f t e r a few m i n u t e s . 

A f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , and 
t a k i n g i n t o a c c o u n t t h e m e d i c a l e v i d e n c e as w e l l as c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y c o n c e r n i n g h e r d i s a b l i n g p a i n and p h y s i c a l 
l i m i t a t i o n s , we c o n c l u d e t h a t a 25 p e r c e n t s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o r e a r m ( w r i s t ) a p p r o p r i a t e l y c o m p ensates c l a i m a n t . 

TEMPORARY DISABILITY BENEFITS 

As we have f o u n d t h a t t h e i n s u r e r a c c e p t e d c l a i m a n t ' s 
r i g h t c a r p a l t u n n e l s y m p t o m a t o l o g y , i t i s n e c e s s a r y t o a d d r e s s what 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a r e r e l a t e d t o t h i s a c c e p t e d 
c o n d i t i o n . P r i o r D e t e r m i n a t i o n O r d e r s have awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m November 12, 1985 t h r o u g h 
J a n u a r y 8, 1986, as w e l l as f r o m December 8, 1986 t h r o u g h 
F e b r u a r y 2, 1987. I n a d d i t i o n t o p a y i n g t h e s e b e n e f i t s , t h e 
i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m September 24, 1986 
t h r o u g h December 7, 1986. T h e r e f o r e , t h e i s s u e becomes c l a i m a n t ' s 
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e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m J a n u a r y 9, 1986 
t h r o u g h September 23, 1986. The R e f e r e e d i d n o t award t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r t h i s p e r i o d . We d i s a g r e e . 

C l a i m a n t was r e l e a s e d f r o m work by Dr. Gerow on 
November 12, 1985. She was f o u n d t o be m e d i c a l l y s t a t i o n a r y and 
r e l e a s e d t o work by Dr. S m i t h on F e b r u a r y 2, 1987, f o l l o w i n g t h e 
r i g h t c a r p a l t u n n e l r e l e a s e p r o c e d u r e . T h e r e i s no r e l e a s e t o work 
i n t h e r e c o r d p r i o r t o F e b r u a r y 2, 1987. F u r t h e r , c l a i m a n t 
c r e d i b l y t e s t i f i e d t h a t she was u n a b l e t o work d u r i n g t h i s t i m e 
p e r i o d , w i t h t h e e x c e p t i o n o f some p a r t - t i m e work d u r i n g t h e S p r i n g 
o f 1986, when she a t t e m p t e d t o r e t u r n t o w o r k . A c c o r d i n g l y , 
c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s , as a r e s u l t 
o f h e r c o m p e n s a b l e r i g h t s h o u l d e r s t r a i n and r i g h t c a r p a l t u n n e l 
symptoms, d u r i n g t h i s t i m e p e r i o d . We n o t e , h o wever, t h a t c l a i m a n t 
d i d r e t u r n t o p a r t - t i m e work d u r i n g t h e s p r i n g o f 1986. T h e r e f o r e , 
c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s , f r o m 
J a n u a r y 9, 1986 t h r o u g h September 23, 1986, l e s s t i m e w o r k e d d u r i n g 
t h a t p e r i o d . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t o u r 
i n t e r p r e t a t i o n o f t h e O c t o b e r 1986 s t i p u l a t i o n n e c e s s a r i l y r e n d e r s 
t h e March 1986 D e t e r m i n a t i o n O r d e r v o i d . T h i s c o n c l u s i o n i s 
s u p p o r t e d by t h e i n s u r e r ' s s u b s e q u e n t c o n d u c t i n s u b m i t t i n g t h e 
c l a i m f o r c l o s u r e as an o r i g i n a l i n j u r y r a t h e r t h a n an a g g r a v a t i o n 
i n May 1987. As t h e s t i p u l a t i o n a c c e p t e d c l a i m a n t ' s c a r p a l t u n n e l 
symptoms as p a r t o f t h e o r i g i n a l c o m p e n s a b l e c l a i m , and t h a t 
c o n d i t i o n was n o t s t a t i o n a r y a t t h e t i m e o f c l o s u r e , t h e a g r e e m e n t 
has t h e e f f e c t o f m a k i n g t h e March 1986 D e t e r m i n a t i o n O r d e r 
p r e m a t u r e and t h u s v o i d . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t i s 
e n t i t l e d t o t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s n o t e d a b o v e . 

OFFSET 

As we have f o u n d t h a t c l a i m a n t i s e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f r o m November 12, 1985, t h r o u g h F e b r u a r y 2, 
1987, t h e r e i s no b a s i s f o r t h e i n s u r e r ' s r e q u e s t e d o f f s e t f o r t i m e 
l o s s p a i d f r o m September 24, 1986 t h r o u g h December 7, 1986. 

PENALTIES AND ATTORNEY FEES 

C l a i m a n t c o n t e n d s t h a t t h e i n s u r e r ' s l a t e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f November 14, 1986 
t h r o u g h November 27, 1986 was u n r e a s o n a b l e . We a g r e e . 

F o l l o w i n g t h e O c t o b e r 1986 s t i p u l a t i o n , t h e i n s u r e r p a i d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r a p e r i o d b e g i n n i n g September 24, 
1986 and e n d i n g December 7, 1986. On December 9, 1986, t h e i n s u r e r 
i s s u e d a ch e c k c o v e r i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m 
September 24, 1986 t h r o u g h November 13, 1986. However, t h e 
i n s u r e r w a i t e d u n t i l December 19, 1986 t o i s s u e a ch e c k c o v e r i n g 
November 14, 1986 t h r o u g h November 27, 1986. 

The i n s u r e r o f f e r s no e x p l a n a t i o n as t o why t h e c h e c k f o r 
November 14, 1986 t h r o u g h November 27, 1986 was d e l a y e d 10 d a y s 
when, i n f a c t , t h e che c k s h o u l d have i s s u e d on December 9, 1986. 
Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t a 25 p e r c e n t p e n a l t y 
and a r e a s o n a b l e a t t o r n e y f e e a r e w a r r a n t e d . See A r l e n e M a r s h a l l , 
40 Van N a t t a 1828-29 ( 1 9 8 8 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 1 8 / 1987 i s 
a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . I n a d d i t i o n t o t h e 
t e m p o r a r y d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n O r d e r , and t h a t 
p r e v i o u s l y p a i d by t h e i n s u r e r , c l a i m a n t i s awarded t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , l e s s t i m e w o r k e d , f r o m J a n u a r y ,9, 1986 t h r o u g h 
September 23, 1986. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e i n c r e a s e d , c o m p e n s a t i o n c r e a t e d by t h i s o r d e r ; h o wever, t h e 
t o t a l f e e s awarded by t h e R e f e r e e and t h e Board o r d e r s s h a l l n o t 
exc e e d $3,800. C l a i m a n t i s f u r t h e r awarded a p e n a l t y e q u a l t o 
25 p e r c e n t o f t h e t i m e l o s s p a i d f r o m November 14, 1986 t h r o u g h 
November 27, 1986. C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
a s s e s s e d f e e o f $500, f o r s e r v i c e s a t h e a r i n g and Board r e v i e w f o r 
p r e v a i l i n g on t h e p e n a l t y i s s u e . The r e m a i n d e r o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w r e g a r d i n g t h e s c h e d u l e d permanent-
d i s a b i l i t y and o f f s e t i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $500. A c l i e n t - p a i d f e e , n o t t o ex c e e d 
$510.50, i s a p p r o v e d . • 

CLEMENTE P0RRAS, Claimant WCB 87-06305 
Brian R. Whitehead, Claimant's Attorney October 31, 1989 
G a r r e t t , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
Myzak's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c h i r o p r a c t i c and 
a c u p u n c t u r e t r e a t m e n t s and a s s e s s e d a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r u n r e a s o n a b l e d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s 
and f o r f a i l u r e t o pay f o r a c u p u n c t u r e t r e a t m e n t s p u r s u a n t t o t h e 
t e r m s o f a s t i p u l a t e d a g r e e m e n t . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

ISSUES 

1 . C o m p e n s a b i l i t y o f p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s . 

2. C o m p e n s a b i l i t y o f a c u p u n c t u r e t r e a t m e n t s . 

3. P e n a l t y and a t t o r n e y f e e s . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . We f i n d t h e 
f o l l o w i n g a d d i t i o n a l f a c t s . The c h i r o p r a c t i c t r e a t m e n t s c l a i m a n t 
r e c e i v e d p r o v i d e d r e l i e f f r o m p a i n f o r s e v e r a l h o u r s up t o s e v e r a l 
d a y s , d e p e n d i n g upon t h e l e v e l o f h i s a c t i v i t y . C l a i m a n t has 
c o n t i n u e d t o work as a mushroom p i c k e r b u t i s l e s s p r o d u c t i v e t h a n 
he was b e f o r e h i s i n j u r y . 

CONCLUSIONS AND OPINION 

1 . C h i r o p r a c t i c T r e a t m e n t . 

The R e f e r e e f o u n d t h a t t h e t e r m s o f t h e J a n u a r y 12, 1987 
s e t t l e m e n t a g r e e m e n t bound t h e e m p l o y e r t o pay f o r c l a i m a n t ' s 
f i r s t f o u r c h i r o p r a c t i c t r e a t m e n t s e v e r y m o n t h , r e a s o n i n g t h a t t h e 
e m p l o y e r had s t i p u l a t e d away i t s r i g h t t o c o n t e s t w h e t h e r t h o s e 
t r e a t m e n t s a r e p a l l i a t i v e . We d i s a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n . We a g r e e t h a t t h e e m p l o y e r a g r e e d t o pay f o r 
p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s under t h e m e d i c a l g u i d e l i n e s 
e s t a b l i s h e d by t h e D i r e c t o r . T h a t , h o w e v e r , s h o u l d n o t b a r t h e 
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e m p l o y e r f r o m c o n t e s t i n g payment f o r t r e a t m e n t s t h a t i t b e l i e v e s 
a r e n o t p a l l i a t i v e . 

On t h e m e r i t s , we c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y and 
t h a t o f h i s a t t e n d i n g c h i r o p r a c t o r t h a t t h e c h i r o p r a c t i c 
t r e a t m e n t s a i d c l a i m a n t ' s a b i l i t y t o c o n t i n u e w o r k i n g o u t w e i g h 
Dr. H o w e l l ' s o p i n i o n t h a t t h e t r e a t m e n t s a r e " p o t e n t i a l l y 
h a r m f u l . " (Ex. 43-7.) We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d 
by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e t r e a t m e n t s a r e 
p a l l i a t i v e , and we a f f i r m t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e d e n i a l 
s h o u l d be s e t a s i d e as t o c h i r o p r a c t i c t r e a t m e n t s . 

2. A c u p u n c t u r e . 

The e m p l o y e r based i t s d e n i a l o f a c u p u n c t u r e on i t s 
i n t e r p r e t a t i o n o f OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) (WCD Admin. Order 6 - 1 9 8 5 ) , 
w h i c h p r o v i d e s i n r e l e v a n t p a r t : 

" ( a ) P h y s i c a l t h e r a p y , b i o f e e d b a c k o r 
a c u p u n c t u r e s h a l l n o t be r e i m b u r s e d u n l e s s 
c a r r i e d o u t u n d e r a w r i t t e n t r e a t m e n t p l a n 
p r e s c r i b e d p r i o r t o t h e commencement o f 
t r e a t m e n t and w h i c h must be c o m p l e t e d and 
s i g n e d by t h e a t t e n d i n g p h y s i c i a n w i t h i n one 
week o f t h e b e g i n n i n g o f t r e a t m e n t . The 
t r e a t m e n t p l a n s h a l l i n c l u d e o b j e c t i v e s , 
m o d a l i t i e s , and f r e q u e n c y o f t r e a t m e n t . A 
c o py o f t h e p r o g r e s s n o t e s s h a l l be p r o v i d e d 
i n s u r e r upon r e q u e s t . 

"The i n i t i a l t r e a t m e n t p l a n s h a l l be f o r no 
more t h a n 20 t h e r a p y v i s i t s i n t h e f i r s t 60 
d a y s . I f more t h a n 20 t h e r a p y v i s i t s a r e 
r e q u i r e d i n t h e f i r s t 60 days o r more t h a n 
f o u r t h e r a p y v i s i t s a month a f t e r t h e f i r s t 
60 d a y s , t h e p h y s i c i a n s h a l l s u b m i t a r e p o r t 
d o c u m e n t i n g t h e need f o r s e r v i c e s i n e x c e s s 
o f t h e g u i d e l i n e s upon r e q u e s t o f t h e 
i n s u r e r . " 

" ( b ) A j u d g m e n t by t h e i n s u r e r t h a t t h e 
r e p o r t does n o t j u s t i f y t r e a t m e n t i n e x c e s s 
o f t h e g u i d e l i n e s s h a l l p r o m p t l y be 
c o m m u n i c a t e d t o t h e p h y s i c i a n and t h e 
t h e r a p i s t . The p h y s i c i a n may a p p e a l t o t h e 
m e d i c a l d i r e c t o r who may r u l e i n f a v o r o f 
t h e p h y s i c i a n , t h e i n s u r e r , o r r e f e r t h e 
m a t t e r t o a p e e r r e v i e w c o m m i t t e e . " 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n s u b s t a n t i a l l y c o m p l i e d w i t h t h e r e g u l a t i o n , b u t she d i d 
n o t c l e a r l y a r t i c u l a t e h e r r e a s o n i n g . We a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n , f o r t h e f o l l o w i n g r e a s o n s . Dr. W h i t m i r e ' s O c t o b e r 15, 
1986 l e t t e r s t a t e s i n r e l e v a n t p a r t : 

" I w o u l d l i k e t o r e f e r [ c l a i m a n t ] t o Dr. 
[ s i c ] Gene Bruno f o r a c u p u n c t u r e t r e a t m e n t 
o f t h e l e f t s h o u l d e r r e g i o n and mid b a c k . 

" I b e l i e v e t h a t a c e r t i f i e d a c u p u n c t u r i s t 
c o u l d p r o v i d e a d i f f e r e n t t r e a t m e n t method 
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t h a n what we have been a d m i n i s t e r i n g , and 
t h a t t h i s t r e a t m e n t c o u l d p r o v e b e n e f i c i a l 
i n f u r t h e r i n g h i s p r o g r e s s . 

"We w i l l c o n t i n u e t o u t i l i z e c h i r o p r a c t i c 
t r e a t m e n t o f t h e s p i n e i n c o n j u n c t i o n w i t h 
t h e a c u p u n c t u r e t r e a t m e n t t o p r o m o t e h e a l i n g 
o f t h e s p i n a l t i s s u e s . I b e l i e v e b o t h 
avenues o f t r e a t m e n t a r e n e c e s s a r y a t t h i s 
t i m e i n o r d e r t o a c h i e v e t h e maximum 
i m p r o v e m e n t p o s s i b l e . " 

The r e f e r r a l t o a c u p u n c t u r e i s u n q u e s t i o n a b l y w r i t t e n , 
i t i s o b v i o u s t h a t t h e m o d a l i t y i s a c u p u n c t u r e and t h e o b j e c t i v e 
i s c l e a r l y s t a t e d . The l e t t e r p r e c e d e d t h e f i r s t a c u p u n c t u r e 
s e s s i o n by one week. A l t h o u g h t h e f r e q u e n c y o f t r e a t m e n t i s n o t 
c l e a r l y s t a t e d , Ex. 45A-8 e s t a b l i s h e s t h a t t h e r e were o n l y 10 
t r e a t m e n t s i n t h e f i r s t 60 days and t h e r e a f t e r t r e a t m e n t s were a t 
w e e k l y i n t e r v a l s . On F e b r u a r y 20, 1987, Dr. B u t l e r , a s s o c i a t e d 
w i t h Dr. W h i t m i r e i n t r e a t i n g c l a i m a n t , c l a r i f i e d t h a t he had n o t 
r e f e r r e d c l a i m a n t f o r any t r e a t m e n t i n e x c e s s o f t h e g u i d e l i n e s . 
T h e r e i s no e v i d e n c e t h a t t h e e m p l o y e r e v e r r e q u e s t e d p r o g r e s s 
r e p o r t s . On A p r i l 1 , 1987, Mr. B r u n o , t h e a c u p u n c t u r i s t , p r o v i d e d 
a r e p o r t t h a t we c o n c l u d e l i t e r a l l y c o m p l i e s w i t h t h e r e g u l a t i o n . 
The e m p l o y e r d i d n o t i s s u e i t s d e n i a l u n t i l May 19, 1987. 

We c o n c l u d e t h a t t h e r e was s u b s t a n t i a l c o m p l i a n c e w i t h 
OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) , and t h a t a p r e p o n d e r a n c e o f t h e e v i d e n c e 
e s t a b l i s h e s t h a t t h e a c u p u n c t u r e t r e a t m e n t s were r e a s o n a b l y and 
n e c e s s a r i l y r e l a t e d t o c l a i m a n t ' s i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) . T h e r e 
i s no e v i d e n c e r e l e v a n t t o a p o s i t i o n t h a t t h e a c u p u n c t u r e was n o t 
r e a s o n a b l e and n e c e s s a r y . We a f f i r m t h e R e f e r e e ' s c o n c l u s i o n t h a t 
t h e d e n i a l o f a c u p u n c t u r e t r e a t m e n t s be s e t a s i d e . 

3. P e n a l t y and A t t o r n e y Fees. 

The R e f e r e e based t h e p e n a l t i e s on h e r c o n c l u s i o n t h a t 
t h e d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s was u n r e a s o n a b l e , and t h a t 
t h e e m p l o y e r u n r e a s o n a b l y f a i l e d t o pay f o r a c u p u n c t u r e t r e a t m e n t s 
under t h e t e r m s o f t h e J a n u a r y 12, 1987 s t i p u l a t i o n . The 
R e f e r e e ' s c o n c l u s i o n t h a t t h e d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s 
was u n r e a s o n a b l e was based upon her c o n c l u s i o n t h a t t h e e m p l o y e r 
was b a r r e d f r o m c h a l l e n g i n g w h e t h e r t h e t r e a t m e n t s w e r e , i n f a c t , 
p a l l i a t i v e , w h i c h we have r e j e c t e d , . We c o n c l u d e t h a t t h e d e n i a l 
o f c h i r o p r a c t i c t r e a t m e n t s was n o t u n r e a s o n a b l e , as i t was 
s u p p o r t e d by Dr. H o w e l l ' s o p i n i o n . We f u r t h e r c o n c l u d e t h a t t h e 
J a n u a r y 12, 1987 s t i p u l a t i o n p r o v i d e d o n l y f o r payment o f one 
a c u p u n c t u r e t r e a t m e n t and t h a t payment was made on J a n u a r y 27, 
1987. The R e f e r e e s p e c i f i c a l l y f o u n d t h a t t h e d e n i a l o f 
a c u p u n c t u r e t r e a t m e n t s was n o t u n r e a s o n a b l e , b u t she a s s e s s e d a 
p e n a l t y on a l l a c u p u n c t u r e b i l l i n g s u n p a i d as o f t h e h e a r i n g . We 
a d o p t t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e d e n i a l o f a c u p u n c t u r e was 
n o t u n r e a s o n a b l e . We f u r t h e r c o n c l u d e t h a t t h e e m p l o y e r f u l f i l l e d 
a l l o f i t s o b l i g a t i o n s u n d e r t h e J a n u a r y 12, 1987 s t i p u l a t i o n 
t i m e l y . T h e r e i s no u n r e a s o n a b l e c o n d u c t t o be p e n a l i z e d . T h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a s s e s s e d p e n a l t i e s and 
a s s o c i a t e d a t t o r n e y f e e s i s r e v e r s e d . 

ORDER 

T h e ' R e f e r e e , :s o r d e r d a t e d November 6, 1987 i s a f f i r m e d 
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i n p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t a s s e s s e d p e n a l t i e s and an a s s o c i a t e d a t t o r n e y f e e o f $600 i s 
r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e o f $300 f o r 
s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e s , t o 
be p a i d by t h e e m p l o y e r . The e m p l o y e r ' s a t t o r n e y i s a u t h o r i z e d a 
c l i e n t p a i d a t t o r n e y f e e n o t t o exceed $1,060. 

CHARLES H. WHIDD0N, Claimant WCB 85-14106 & 85-14081 
Pozzi, Wilson, e t a l . , Claimant's Attorneys October 31, 1989 
Mark P. Bronstein (SAIF), Defense Attorney Order on Remand 
Wil l i a m s , et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and N i c h o l s . 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . U n i t e d Foam C o r p . v. Whiddon, 96 Or App 178 ( 1 9 8 9 ) . 
The c o u r t d e t e r m i n e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g 
t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m was 
n o t t i m e l y . We have been d i r e c t e d t o d e t e r m i n e w h e t h e r c l a i m a n t -
had good cause f o r f i l i n g a l a t e r e q u e s t f o r h e a r i n g . 

FINDINGS OF FACT 

On A u g u s t 29, 1985, t h e e m p l o y e r d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a l o w back c o n d i t i o n . The d e n i a l was s e n t 
by c e r t i f i e d m a i l t o c l a i m a n t ' s c o r r e c t a d d r e s s . N o t i c e s were 
l e f t a t c l a i m a n t ' s addr.ess on A u g u s t 3 1 , 1985 and 
September 5, 1985. C l a i m a n t n e v e r r e c e i v e d t h o s e n o t i c e s f r o m t h e 
p o s t o f f i c e . The c e r t i f i e d l e t t e r was r e t u r n e d , u n c l a i m e d , on 
September 15, 1985. The e m p l o y e r r e m a i l e d t h e d e n i a l by r e g u l a r 
m a i l on November 7, 1985. C l a i m a n t r e c e i v e d t h a t n o t i c e and f i l e d 
h i s r e q u e s t f o r h e a r i n g on November 14, 1985. 

FINDING OF ULTIMATE FACT 

C l a i m a n t had good cause f o r f i l i n g a l a t e r e q u e s t f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been 
e q u a t e d t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r 
e x c u s a b l e n e g l e c t " r e c o g n i z e d under ORCP 71B ( 1 ) and f o r m e r 
ORS 18.160. A n d e r s o n v . P u b l i s h e r s Paper Co., 
78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) . The d e t e r m i n a t i o n 
as t o what i s good cause f o r f i l i n g a l a t e r e q u e s t i s a d e c i s i o n 
f o r t h e Board t o make. See Brown v. EBI Companies, 289 Or 455, 460 
( 1 9 8 0 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g good c a u s e . C o g s w e l l 
v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . 

I n James G. Adams, 41 Van N a t t a 1234 ( 1 9 8 9 ) , t h e B o a r d 
f o u n d , u n d e r s i m i l a r f a c t s , t h a t c l a i m a n t had n o t r e c e i v e d n o t i c e 
o f a d e n i a l u n t i l he had r e c e i v e d a second d e n i a l l e t t e r t h a t was 
m a i l e d by r e g u l a r m a i l . Under such c i r c u m s t a n c e s , we d e t e r m i n e d 
t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r a d e l a y i n f i l i n g h i s 
h e a r i n g r e q u e s t . H e r e , as i n Adams, we a r e p e r s u a d e d t h a t 
c l a i m a n t had good cause f o r h i s u n t i m e l y h e a r i n g r e q u e s t . 
C o n s e q u e n t l y , we c o n c l u d e t h a t t h e h e a r i n g r e q u e s t i s n o t b a r r e d . 
See ORS 656 .319( 1 ) ( b ) . 

A c c o r d i n g l y , as s u p p l e m e n t e d , we a d h e r e t o and r e p u b l i s h 
our o r d e r d a t e d May 19, 1987, as r e c o n s i d e r e d September 24, 1987. 
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JOYCE L. HOLLOWAY, Claimant WCB 87-10017 
Ormsbee & Cor n ' g a l l , Claimant's Attorneys November 1, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e 
p o r t i o n s of R e f e r e e L i v e s l e y ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m r e l a t i n g to her neck; 
(2 ) s e t a s i d e i t s d e n i a l of m e d i c a l s e r v i c e s r e l a t i n g t o her neck; 
and ( 3 ) a s s e s s e d an a t t o r n e y f e e f o r i t s a l l e g e d f a i l u r e to t i m e l y 
d i s c l o s e c e r t a i n m e d i c a l r e p o r t s . The employer a l s o contends t h a t 
t h e R e f e r e e e r r e d i n e x c l u d i n g a number of e x h i b i t s . The i s s u e s 
a r e e v i d e n c e , a g g r a v a t i o n , m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable neck i n j u r y on J u l y 7, 
1986. Her c l a i m was c l o s e d by D e t e r m i n a t i o n Order dat e d June 19, 
1987 awarding no permanent d i s a b i l i t y . C l a i m a n t c o n t i n u e d to work 
a t her r e g u l a r job a t the time of c l a i m c l o s u r e . 

On June 30, 1987, c l a i m a n t r e q u e s t e d a h e a r i n g , a l l e g i n g 
e n t i t l e m e n t to an award of permanent d i s a b i l i t y . The h e a r i n g 
r e q u e s t i n c l u d e d a r e q u e s t f o r c o p i e s "of a l l p r e s e n t and f u t u r e 
m e d i c a l document's and o t h e r i n f o r m a t i o n p e r t a i n i n g to t h i s 
c l a i m . " A copy of the h e a r i n g r e q u e s t and a p p l i c a t i o n to s c h e d u l e 
was s e n t to the employer's c o u n s e l . 

C l a i m a n t l e f t her employment i n September 1987 as a 
r e s u l t of a w o r s e n i n g of her compensable c o n d i t i o n . She had not 
r e t u r n e d t o work a s of the date of h e a r i n g . 

A l s o i n September 1987, c l a i m a n t underwent a myelogram 
which d i s c l o s e d c e r v i c a l s p o n d y l o s i s a t C5-6 and C6-7. 
Dr. Campagna s u b s e q u e n t l y r e q u e s t e d a u t h o r i z a t i o n from the 
employer to perform s u r g e r y . 

On September 16, 1987, c l a i m a n t f i l e d a S u p p l e m e n t a l 
R e q u e s t f o r H e a r i n g r a i s i n g a g g r a v a t i o n , premature c l a i m c l o s u r e , 
m e d i c a l s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e to 
p r o v i d e updated m e d i c a l r e p o r t s as a d d i t i o n a l i s s u e s . 

Two days l a t e r , on September 18, the P r e s i d i n g R e f e r e e 
i s s u e d a Show Cause Order d i r e c t e d to the employer i n v o l v i n g the 
employer's f a i l u r e to produce m e d i c a l r e p o r t s and o t h e r documents 
a s r e q u i r e d by a d m i n i s t r a t i v e r u l e . 

By l e t t e r dated October 1, 1987, c l a i m a n t ' s c o u n s e l 
a d v i s e d the Board t h a t he had i n d e p e n d e n t l y o b t a i n e d the m e d i c a l 
r e p o r t s which were the s u b j e c t of the Show Cause Order. C o u n s e l 
noted t h a t p e n a l t i e s f o r f a i l u r e t o p r o v i d e m e d i c a l r e p o r t s 
c o n t i n u e d to be an i s s u e f o r h e a r i n g . 

H e a r i n g was s c h e d u l e d f o r December 21, 1987. On 
December 7, 1987, the e mployer's c o u n s e l p r e p a r e d f o r s u b m i s s i o n 
e x h i b i t s 1 through 40. Through the i n a d v e r t e n c e of an employee of 
c o u n s e l , , n e i t h e r the e x h i b i t s nor the index were s e n t to the Board 
a t t h i s t i m e . 
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On December 16, 1987, a s u p p l e m e n t a l i n d e x o f e x h i b i t s 
was p r e p a r e d by t h e e m p l o y e r ' s c o u n s e l . B o t h t h e December 7 and 
December 16 e x h i b i t p a c k e t s were m a i l e d t o t h e Board on 
December 17, 1987 and r e c e i v e d on December 18, 1987. 

H e a r i n g was h e l d as s c h e d u l e d on December 2 1 , 1987. A t 
h e a r i n g , c l a i m a n t ' s c o u n s e l o b j e c t e d t o t h e a d m i s s i o n o f t h e 
e x h i b i t p a c k e t s s u b m i t t e d by t h e e m p l o y e r on t h e g r o u n d s o f 
u n t i m e l i n e s s . 

The R e f e r e e i n i t i a l l y d e f e r r e d r u l i n g on t h e q u e s t i o n , 
t h e n s u b s e q u e n t l y s u s t a i n e d t h e o b j e c t i o n and d e c l i n e d t o a d m i t 
most o f t h e e x h i b i t s . , The o n l y e x h i b i t s a d m i t t e d were t h o s e 
s u b m i t t e d s o l e l y f o r impeachment p u r p o s e s , as w e l l as t h o s e w h i c h 
d u p l i c a t e d e x h i b i t s p r e v i o u s l y s u b m i t t e d by c l a i m a n t ' s c o u n s e l . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o m p e n s a b l e neck c o n d i t i o n w o r s e n e d 
s u b s e q u e n t t o t h e June 19, 1987 D e t e r m i n a t i o n O r d e r . As a r e s u l t 
o f t h i s w o r s e n i n g , c l a i m a n t became d i s a b l e d f r o m w o r k . M o r e o v e r , 
she now r e q u i r e s s u r g e r y . T h i s s u r g e r y i s r e a s o n a b l e and 
n e c e s s a r y as i t r e l a t e s t o h e r compensable 1986 i n j u r y . 

The e m p l o y e r d i d n o t e s t a b l i s h "good c a u s e " f o r i t s 
f a i l u r e t o , t i m e l y s u b m i t i t s e x h i b i t s . 

The e m p l o y e r ' s f a i l u r e t o p r o v i d e c o n t i n u i n g m e d i c a l 
r e p o r t s t o c l a i m a n t u n t i l a f t e r t h e September 1987 Show Cause 
Or d e r amounts t o an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f 
c o m p e n s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y I s s u e 

The e m p l o y e r a r g u e s t h a t t h e R e f e r e e i m p r o p e r l y r e f u s e d 
t o a d m i t i t s p r e f e r r e d e x h i b i t s i n t o t h e r e c o r d . The e m p l o y e r 
a r g u e s i n t h i s r e g a r d t h a t t h e R e f e r e e f a i l e d t o c o n s i d e r t h e f a c t 
t h a t c l a i m a n t was n e i t h e r s u r p r i s e d n o r p r e j u d i c e d by t h e l a t e 
s u b m i s s i o n o f t h e e x h i b i t s . M o r e o v e r , t h e e m p l o y e r c o n t e n d s t h a t 
"good c a u s e " f o r i t s f a i l u r e t o t i m e l y s u b m i t t h e e x h i b i t s was 
e s t a b l i s h e d . 

The a p p l i c a b l e a d m i n i s t r a t i v e r u l e i s f o r m e r 
OAR 438-07-005. The r u l e r e q u i r e s t h a t t h e e m p l o y e r / i n s u r e r f i l e 
w i t h t h e a s s i g n e d r e f e r e e a l l documents upon w h i c h t h e i n s u r e r 
i n t e n d s t o r e l y n [ n ] o t l e s s t h a n t w e n t y ( 2 0 ) days b e f o r e t h e 
h e a r i n g d a t e . " Former OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( a ) . The r u l e a l s o 
p r o v i d e s f o r t h e a d m i s s i o n o f a d d i t i o n a l e v i d e n c e i n t h e 
d i s c r e t i o n o f t h e R e f e r e e . Former OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) . 

The e m p l o y e r a r g u e s t h a t t h e R e f e r e e i m p r o p e r l y f a i l e d 
t o c o n s i d e r t h e q u e s t i o n o f s u r p r i s e and p r e j u d i c e i n e x e r c i s i n g 
h i s d i s c r e t i o n . However, t h e v e r s i o n o f OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) i n 
e f f e c t i n December 1987 d i d n o t r e q u i r e c o n s i d e r a t i o n o f t h e 
f a c t o r s o f s u r p r i s e and p r e j u d i c e . I n s t e a d , t h e a p p l i c a b l e r u l e 
p r o v i d e d : 

"At t h e h e a r i n g t h e r e f e r e e may i n h i s o r 
her d i s c r e t i o n a l l o w a d m i s s i o n o f 
a d d i t i o n a l m e d i c a l r e p o r t s o r o t h e r 
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d o c u m e n t a r y e v i d e n c e n o t f i l e d as r e q u i r e d 
*** a b o v e . I n e x e r c i s i n g t h i s d i s c r e t i o n , 
t h e r e f e r e e s h a l l d e t e r m i n e i f good cause 
has been shown f o r f a i l u r e t o f i l e w i t h i n 
t h e p r e s c r i b e d t i m e l i m i t s . " Former 
OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) . 

A r e f e r e n c e t o " s u r p r i s e " and " p r e j u d i c e " c o n t a i n e d i n a 
p r i o r v e r s i o n o f t h e r u l e was d e l e t e d f r o m t h e r u l e i n e f f e c t i n 
December 1987. T h e r e f o r e , t h e R e f e r e e d i d n o t v i o l a t e t h e 
a p p l i c a b l e r u l e by n o t t a k i n g t h e f a c t o r s o f s u r p r i s e and 
p r e j u d i c e i n t o c o n s i d e r a t i o n i n d e c i d i n g t o e x c l u d e t h e e m p l o y e r ' s 
e x h i b i t s . 

F u r t h e r , we do n o t a g r e e t h a t t h e e m p l o y e r has 
e s t a b l i s h e d good cause f o r i t s u n t i m e l y s u b m i s s i o n . The 
e m p l o y e r ' s a r g u m e n t i s t h a t t h e f a i l u r e t o t i m e l y s u b m i t t h e 
e x h i b i t s r e s u l t e d f r o m t h e n e g l i g e n c e o f one o f h i s e m p l o y e e s , who 
a p p a r e n t l y f a i l e d t o m a i l t h e f i r s t e x h i b i t p a c k e t t o t h e Board 
u n t i l t e n days f o l l o w i n g t h e i r p r e p a r a t i o n f o r m a i l i n g by 
c o u n s e l . The e m p l o y e r c i t e s Brown v. EBI Companies, 289 Or 455, 
rev, den 289 Or 905 ( 1 9 8 0 ) f o r t h e p r o p o s i t i o n t h a t " n e g l i g e n c e i n 
t h e c h a i n o f c o m m u n i c a t i o n " i n a l a w o f f i c e c o n s t i t u t e s "good 
c a u s e . " C l a i m a n t a r g u e s t h a t t h e e m p l o y e r ' s i n t e r p r e t a t i o n o f 
Brown i s o v e r b r o a d . 

We need n o t d e c i d e t h i s q u e s t i o n . Even a s s u m i n g t h a t 
t h e e m p l o y e r ' s i n t e r p r e t a t i o n o f Brown i s c o r r e c t , n e v e r t h e l e s s 
t h e e m p l o y e r ' s c o u n s e l d i d n o t p r e p a r e t h e f i r s t e x h i b i t 
s u b m i s s i o n u n t i l December 7, 1987. T h i s d a t e i s l e s s t h a n t w e n t y 
d a ys p r i o r t o t h e December 21 h e a r i n g d a t e . C o n s e q u e n t l y , any 
f u r t h e r d e l a y beyond December 7, 1987 o c c a s i o n e d by t h e n e g l i g e n c e 
o f c o u n s e l ' s employee i s i m m a t e r i a l . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e e m p l o y e r has f a i l e d t o 
e s t a b l i s h good cause f o r i t s u n t i m e l y s u b m i s s i o n o f e x h i b i t s . 
F u r t h e r , t h e R e f e r e e was n o t r e q u i r e d by t h e a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e t o c o n s i d e r p r e j u d i c e o r s u r p r i s e . M o r e o v e r , 
t h e f a c t t h a t t h e R e f e r e e d i d n o t c o n s i d e r t h e s e f a c t o r s d i d n o t 
r e s u l t i n an abuse o f d i s c r e t i o n . We t h e r e f o r e r e v i e w t h e case 
based o n l y upon t h o s e documents w h i c h were a d m i t t e d a t h e a r i n g . 

A g g r a v a t i o n 

To e s t a b l i s h a com p e n s a b l e a g g r a v a t i o n , c l a i m a n t must 
p r o v e t h a t : ( 1 ) her c o n d i t i o n has worsened s i n c e t h e l a s t award 
o f c o m p e n s a t i o n , so t h a t she i s more d i s a b l e d e i t h e r t e m p o r a r i l y 
o r p e r m a n e n t l y ; and ( 2 ) her compensable i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g c a use o f t h e worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
G r a b l e v. Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; S m i t h 
v . SAIF, 302 Or,396, 399 ( 1 9 8 6 ) . A l t h o u g h t h e R e f e r e e s t a t e d t h a t 
m e d i c a l o p i n i o n i s r e q u i r e d t o e s t a b l i s h an a g g r a v a t i o n c l a i m , 
t h i s i s n o t a c c u r a t e . E x p e r t m e d i c a l e v i d e n c e i s n o t r e q u i r e d t o 
p r o v e a c o m p e n s a b l e a g g r a v a t i o n . Lay t e s t i m o n y may be 
s u f f i c i e n t . G a r b u t t v. SAIF, 297 Or 148, 151-52 ( 1 9 8 4 ) . 

C l a i m a n t t e s t i f i e d t h a t h er c o n d i t i o n p r o g r e s s i v e l y 
w o r s e n e d w h i l e she c o n t i n u e d w o r k i n g u n t i l , i n September 1987, she 
was no l o n g e r a b l e t o m a i n t a i n her, employment. A t t h a t t i m e , 
Dr. Campagna t o o k h e r o f f work and r e q u e s t e d a u t h o r i z a t i o n t o 
p e r f o r m s u r g e r y . T h i s s u r g e r y was p r o p o s e d f o r t h e C5-6 and C6-7 
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l e v e l s . M o r e o v e r , Dr. Campagna r e p o r t e d t h a t c l a i m a n t ' s p r o b l e m s 
a t t h o s e l e v e l s r e s u l t e d f r o m . p o s t - t r a u m a t i c a g g r a v a t i o n o f a 
c e r v i c a l s p o n d y l o s i s c o n d i t i o n w h i c h was " s e c o n d a r y t o i n d u s t r i a l 
i n j u r y o f J u l y , 1986." 

C l a i m a n t ' s c r e d i b l e l a y t e s t i m o n y , c o u p l e d w i t h 
Dr. Campagna's r e p o r t s , p e r s u a d e us t h a t her i n j u r y - r e l a t e d 
c o n d i t i o n has w o r s e n e d t o t h e e x t e n t t h a t she i s more d i s a b l e d 
t h a n a t t h e t i m e o f her June 19, 1987 D e t e r m i n a t i o n O r d e r . 
A c c o r d i n g l y , t h e R e f e r e e c o r r e c t l y s e t a s i d e t h e e m p l o y e r ' s 
a g g r a v a t i o n d e n i a l . 

M e d i c a l S e r v i c e s and A t t o r n e y Fees 

The B o a r d a d o p t s t h e R e f e r e e ' s d i s c u s s i o n o f t h e s e 
i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 5, 1988, as 
r e p u b l i s h e d by t h e O r d e r . o n R e c o n s i d e r a t i o n d a t e d March 3 1 , 1988, 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y is.' awarded $1,359 f o r s e r v i c e s 
on B o a r d r e v i e w , t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . A 
c l i e n t - p a i d f e e o f up t o $2,550 i s a p p r o v e d . 

EDWARD A. RANKIN, Claimant WCB 88-01507 
Mai agon, et a l . , Claimant's Attorneys November 1, 1989 
Foss, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H o w e l l ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s f o r h i s l o w back c o n d i t i o n . I n h i s b r i e f , 
c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n d e c l i n i n g t o a s s e s s 
p e n a l t i e s and f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w 
t h e i s s u e s a r e m e d i c a l s e r v i c e s , p e n a l t i e s , and a t t o r n e y f e e s . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g and s u p p l e m e n t a t i o n . 

The i n s u r e r r e c e i v e d Dr. B e r r y ' s A u g u s t 25, 1987 r e p o r t 
on September 3, 1987. T h e r e f o r e , a t t h e t i m e o f i t s d e n i a l , t h e 
i n s u r e r had a l e g i t i m a t e d o u b t c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . C o n s e q u e n t l y , we a g r e e w i t h 
t h e R e f e r e e t h a t t h e i n s u r e r ' s d e n i a l was n o t u n r e a s o n a b l e . 

The R e f e r e e n o t e d t h a t t h e i n s u r e r r a i s e d f o r t h e f i r s t 
t i m e i n i t s c l o s i n g a r g u m e n t s , t h e c o n t e n t i o n t h a t t h e c u r r e n t 
t r e a t m e n t was n o t r e a s o n a b l e and n e c e s s a r y . The d e n i a l had r a i s e d 
o n l y t h e c a u s a l r a l t i o n i s s u e . The R e f e r e e , n o n e t h e l e s s , 
a d d r e s s e d t h e r e a s o n a b l e and n e c e s s a r y q u e s t i o n i n h i s o r d e r . 
However, s u b s e q u e n t t o t h e R e f e r e e ' s o r d e r , a s i m i l a r s i t u a t i o n 
was a d d r e s s e d . P a t r i c i a N. H a l l , 40 Van N a t t a 1873 ( 1 9 8 8 ) . I n 
H a l l , we h e l d t h a t an i n s u r e r was b a r r e d f r o m r a i s i n g a t h e a r i n g 
t h e q u e s t i o n o f t h e r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l 
t r e a t m e n t f o r t h e f i r s t t i m e a t t h e b e g i n n i n g o f a h e a r i n g . A 
f o r t i o r i , t h e i s s u e c a n n o t be r a i s e d f o r t h e f i r s t t i m e i n c l o s i n g 
a r g u m e n t s . For t h i s r e a s o n , we do n o t a d d r e s s t h e q u e s t i o n o f t h e 
r e a s o n a b l e n e s s and' ; n e c e s s i t y o f c u r r e n t m e d i c a l t r e a t m e n t . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on B o a r d r e v i e w , 
c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e t o be p a i d by t h e i n s u r e r . 
A c l i e n t - p a i d f e e , n o t t o exceed $800, i s a p p r o v e d . 

HOWARD L. WILLMSCHEN, Claimant WCB 86-17397 
Francesconi & Associates, Claimant's Attorneys November 1, 1989 
Dennis Martin (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e F o s t e r ' s o r d e r w h i c h g r a n t e d c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y i n l i e u o f p r i o r D e t e r m i n a t i o n O r d e r s w h i c h had awarded 
c l a i m a n t a t o t a l o f 45 p e r c e n t (144 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s 
p e r m a n e n t d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , a c o r r e c t i o n s o f f i c e r , s u s t a i n e d a c o m p e n s a b l e 
i n j u r y t o h i s low back i n March 1983, when he was knocked down 
w h i l e t r y i n g t o s t o p a f i g h t . He l a n d e d on h i s back and head. 
C l a i m a n t s u s t a i n e d s i g n i f i c a n t p h y s i c a l i n j u r y f r o m t h i s i n c i d e n t . 
T h i s i n c i d e n t r e s u l t e d i n a d i a g n o s i s o f c h r o n i c neck and back p a i n 

P r i o r t o t h e compen s a b l e i n j u r y , c l a i m a n t had e x p e r i e n c e d 
l o w back and l e g p a i n . I n 1 9 8 1 , c l a i m a n t u n d e r w e n t s u r g e r y on h i s 
ba c k , b u t c o n t i n u e d t o have p a i n r a d i a t i n g i n t o h i s r i g h t l e g . 

C l a i m a n t ' s r e g u l a r j o b a t t h e t i m e o f t h e compen s a b l e 
i n j u r y was c o r r e c t i o n a l l i e u t e n a n t , w h i c h was c o n s i d e r e d a 
management p o s i t i o n . The j o b i n v o l v e d h a z a r d o u s c o n d i t i o n s a n d , 
o c c a s i o n a l l y , s t r e n u o u s p h y s i c a l e x e r t i o n . F o l l o w i n g t h e , i n j u r y , 
c l a i m a n t a c c e p t e d a d e m o t i o n t o c o m m u n i c a t i o n s c e n t e r s e r g e a n t 
w h i c h was l e s s h a z a r d o u s , b u t i n v o l v e d c o n t i n u o u s s t a n d i n g . T h i s 
was t h e p o s i t i o n c l a i m a n t h e l d a t t h e t i m e o f h i s i n i t i a l h e a r i n g , 
w h i c h c o n c e r n e d h i s a p p e a l f r o m an A p r i l 1984 D e t e r m i n a t i o n O r d e r 
t h a t a warded 15 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . The 
p r i o r R e f e r e e i n c r e a s e d c l a i m a n t ' s award o f p e r m a n e n t d i s a b i l i t y t o 
a t o t a l o f 45 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

I n A u g u s t 1986, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Heder, 
a d v i s e d SAIF t h a t c l a i m a n t was s u f f e r i n g f r o m an a c u t e change i n 
h i s back c o n d i t i o n . Dr. Heder f u r t h e r a u t h o r i z e d t i m e l o s s f r o m 
J u l y 14, 1986. SAIF t h e n r e o p e n e d c l a i m a n t ' s c l a i m . 

I n O c t o b e r 1986, Dr. Hubbard, c o n s u l t i n g p h y s i c i a n , 
d i a g n o s e d c l a i m a n t as h a v i n g c h r o n i c r e c u r r e n t p a i n . Dr. Hubbard 
f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y w i t h m o d e r a t e d i s a b i l i t y 
i n t h e back and m i l d t o m o d e r a t e d i s a b i l i t y f r o m a c h r o n i c 
r a d i c u l o p a t h y s t a n d p o i n t . A l s o i n O c t o b e r 1986, Dr. Heder 
recommended t h a t c l a i m a n t c o n t i n u e p h y s i c a l t h e r a p y w i t h a c c e s s t o 
a TNS u n i t and o c c a s i o n a l o f f i c e v i s i t s f o r t r e a t m e n t o f t h e 
c h r o n i c p a i n syndrome. 

A D e t e r m i n a t i o n O r d e r was t h e n i s s u e d i n December 1986 
a w a r d i n g t e m p o r a r y t o t a l d i s a b i l i t y f r o m J u l y 14, 1986 t h r o u g h 
O c t o b e r 3 1 , 1986 and no a d d i t i o n a l u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
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I n F e b r u a r y 1987, Dr. Heder c o m p l e t e d a p h y s i c a l 
c a p a c i t i e s r e p o r t i n d i c a t i n g t h a t c l a i m a n t c o u l d s i t f o r up t o 1 
h o u r , s t a n d up t o 30 m i n u t e s , and w a l k up t o 1 hour a t a t i m e f o r a 
t o t a l o f 2 h o u r s s i t t i n g , 2 h o u r s s t a n d i n g , and 3 h o u r s w a l k i n g p e r 
day. C l a i m a n t c o u l d o c c a s i o n a l l y l i f t and c a r r y 5 t o 10 p o u n d s , 
b u t was r e s t r i c t e d ' f r o m b e n d i n g and c r a w l i n g . 

I n J u l y 1986 c l a i m a n t was f o r c e d t o q u i t h i s j o b as a 
c o m m u n i c a t i o n s c e n t e r s e r g e a n t due t o c o n s t a n t l o w back p a i n w h i c h 
r a d i a t e d i n t o h i s l e g s . He has n o t u n d e r g o n e s u r g e r y f o r t h i s 
c o n d i t i o n , b u t has been t h r o u g h a p a i n c l i n i c p r o g r a m . C l a i m a n t i s 
43 y e a r s o l d , has g r a d u a t e d f r o m h i g h s c h o o l , and has had two. y e a r s 
o f c o l l e g e e x p e r i e n c e w h i c h was f o c u s e d on t h e c o r r e c t i o n s f i e l d . 
C l a i m a n t had w o r k e d as a c o r r e c t i o n s o f f i c e r f o r a p p r o x i m a t e l y 13 
y e a r s p r i o r t o h i s i n j u r y . He i s u n a b l e t o r e t u r n t o h i s l a s t j o b 
as a c o m m u n i c a t i o n s c e n t e r s e r g e a n t . 

C l a i m a n t made s u b s t a n t i a l e f f o r t s t o l o c a t e g a i n f u l 
e mployment b u t has been u n s u c c e s s f u l . He p r o v i d e d a l i s t o f 
a p p r o x i m a t e l y 50 e m p l o y e r s he had p e r s o n a l l y c o n t a c t e d . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s compe n s a b l e i n j u r y and r e l e v a n t 
n o n m e d i c a l f a c t o r s , c l a i m a n t i s u n a b l e t o o b t a i n and h o l d g a i n f u l 
e mployment i n t h e n o r m a l l a b o r m a r k e t . 

C l a i m a n t has made r e a s o n a b l e e f f o r t s t o o b t a i n e m p l o y m e n t . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was p e r m a n e n t l y and 
t o t a l l y d i s a b l e d as a r e s u l t o f h i s compe n s a b l e i n j u r y . We a g r e e . 

To e s t a b l i s h p e r m a n e n t t o t a l d i s a b i l i t y , c l a i m a n t must 
p r o v e t h a t he i s u n a b l e t o p e r f o r m any work a t a g a i n f u l , s u i t a b l e 
o c c u p a t i o n . W i l s o n v. W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . 
C l a i m a n t may p r o v e p e r m a n e n t t o t a l d i s a b i l i t y by a c o m b i n a t i o n o f 
m e d i c a l and n o n m e d i c a l d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e c l o s e h i m 
f r o m g a i n f u l e m p l o y m e n t . Welch v. B a n n i s t e r P i p e l i n e , 
70 Or App 699 (1984 ).. I n a d d i t i o n , c l a i m a n t has t h e b u r d e n t o 
e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r , g a i n f u l employment 
and has made r e a s o n a b l e e f f o r t s t o o b t a i n such e m p l o y m e n t . 
ORS 6 5 6 . 2 0 6 ( 3 ) . 

C l a i m a n t has e s t a b l i s h e d t h a t he i s p e r m a n e n t l y , a n d 
t o t a l l y d i s a b l e d . 

C l a i m a n t i s 43 y e a r s o l d and t h e m a j o r i t y o f h i s work 
e x p e r i e n c e i s i n t h e f i e l d o f c o r r e c t i o n s . He can no l o n g e r work 
i n t h e c o r r e c t i o n s f i e l d . Dr. Hubbard r e p o r t e d t h a t c l a i m a n t had 
m o d e r a t e d i s a b i l i t y f r o m a back s t a n d p o i n t , and m i l d t o m o d e r a t e 
d i s a b i l i t y f r o m a c h r o n i c r a d i c u l o p a t h y s t a n d p o i n t . Dr. Hubbard 
o p i n e d t h a t c l a i m a n t was, p e r m a n e n t l y and t o t a l l y d i s a b l e d and 
b e l i e v e d c l a i m a n t u n a b l e t o r e t u r n t o w o r k . Dr. Heder, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , has g i v e n c l a i m a n t p e r m a n e n t r e s t r i c t i o n s o f 
s i t t i n g f o r 2 h o u r s , s t a n d i n g f o r 2 h o u r s , and w a l k i n g up t o 3 
h o u r s , i n an 8 hou r day. F u r t h e r , he l i m i t e d c l a i m a n t ' s a b i l i t y t o 
l i f t and c a r r y 5 t o 10 pounds o n l y o c c a s i o n a l l y . C l a i m a n t may 
n e v e r bend or c r a w l . 
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The v o c a t i o n a l c o u n s e l o r l i s t e d f i v e j o b s he f e l t 
c l a i m a n t c o u l d p e r f o r m , w h i c h were a p p r o v e d by Dr. Heder. A l t h o u g h 
he d i d a p p r o v e t h e j o b d e s c r i p t i o n s , Dr. Heder t e s t i f i e d t h a t i t 
was h i s u n d e r s t a n d i n g t h a t t h e j o b h o u r s were n e g o t i a b l e and c o u l d 
be s e t up f o r a v a r i a b l e amount o f h o u r s and t h a t c l a i m a n t w o u l d be 
a l l o w e d t o go home when t h e p a i n g o t t o o bad. He f u r t h e r i n d i c a t e d 
t h a t p e r f o r m a n c e o f such j o b s w o u l d be c o n t i n g e n t on t h e e m p l o y e r ' s 
w i l l i n g n e s s t o a l l o w c l a i m a n t t o move a r o u n d w h i l e a t work as w e l l 
as an u n d e r s t a n d i n g t h a t c l a i m a n t w o u l d o c c a s i o n a l l y and 
u n p r e d i c t a b l y m i s s up t o a f u l l day o f work due t o h i s i n j u r y . 

A l t h o u g h t h e v o c a t i o n a l c o u n s e l o r t e s t i f i e d t h a t t h e s e 
j o b d e s c r i p t i o n s f i t c l a i m a n t ' s p h y s i c a l c a p a c i t i e s , he d i d n o t 
o f f e r any t e s t i m o n y i n r e g a r d t o t h e a v a i l a b i l i t y o f s u c h j o b s i n 
t h e c u r r e n t l a b o r m a r k e t . F i n a l l y , t h e r e i s n o t h i n g i n t h e r e c o r d 
t o i n d i c a t e t h a t s u c h j o b s , i f a v a i l a b l e , were s u b j e c t t o 
n e g o t i a t i o n i n r e g a r d t o t h e number o f h o u r s and o t h e r l i m i t a t i o n s 
n e c e s s a r y f o r c l a i m a n t t o o b t a i n and h o l d them. A c c o r d i n g l y , we 
f i n d t h a t a t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was no l o n g e r a b l e 
t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d f i e l d o f 
o c c u p a t i o n s . G e t t m a n v. SAIF, 289 Or 609 ( 1 9 8 0 ) . 

C l a i m a n t has s o u g h t work a t numerous e m p l o y e r s , b u t was 
u n a b l e t o o b t a i n employment due i n l a r g e p a r t t o h i s p h y s i c a l 
r e s t r i c t i o n s . We f i n d t h i s t o be a r e a s o n a b l e e f f o r t t o o b t a i n 
e m p l o y m e n t . ORS 6 5 6 . 2 0 6 ( 3 ) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s award a r e a s o n a b l e a t t o r n e y f e e o f $600, f o r 
s e r v i c e s on r e v i e w , p a y a b l e by t h e SAIF C o r p o r a t i o n . 

B o a r d Member B r i t t i n g h a m , d i s s e n t i n g . 

The i s s u e i s w h e t h e r c l a i m a n t i s e n t i t l e d t o an an award 
f o r p e r m a n e n t t o t a l d i s a b i l i t y . I w o u l d r e v e r s e t h e o r d e r o f t h e 
R e f e r e e . T h e r e f o r e , I d i s s e n t . 

The m e d i c a l e v i d e n c e does n o t s u p p o r t a f i n d i n g t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y i n c a p a c i t a t e d . M o r e o v e r , when 
h i s p h y s i c a l l i m i t a t i o n s a r e c o m b i n e d w i t h h i s s o c i a l / v o c a t i o n a l 
f a c t o r s , I am l i k e w i s e n o t p e r s u a d e d t h a t c l a i m a n t i s e n t i t l e d t o 
an award o f p e r m a n e n t t o t a l d i s a b i l i t y . F i n a l l y , a l t h o u g h c l a i m a n t 
a p p e a r s t o be m o t i v a t e d t o seek employment, I am n o t c o n v i n c e d t h a t 
t h e f i v e j o b d e s c r i p t i o n s , p r e v i o u s l y a p p r o v e d by h i s a t t e n d i n g 
p h y s i c i a n , a r e n o t g a i n f u l and s u i t a b l e employment o p p o r t u n i t i e s , 
t h e d u t i e s o f w h i c h w o u l d be w i t h i n h i s p h y s i c a l c a p a b i l i t i e s . 

I base my c o n c l u s i o n s on the. f o l l o w i n g r e a s o n i n g . 

Dr., Heder, c l a i m a n t ' s t r e a t i n g p h y s i c i a n n e v e r a s s e r t e d 
t h a t c l a i m a n t c o u l d n o t work o r t h a t he was p e r m a n e n t l y and t o t a l l y 
i n c a p a c i t a t e d . I n s t e a d , Heder i n d i c a t e d t h a t c l a i m a n t c o u l d 
p e r f o r m s e d e n t a r y work by a p p r o v i n g f i v e j o b d e s c r i p t i o n s w h i c h he 
f e l t c l a i m a n t c o u l d p h y s i c a l l y a c c o m o d a t e . 

The m a j o r i t y c o r r e c t l y f i n d s t h a t t h e v o c a t i o n a l 
c o u n s e l o r t e s t i f i e d t h a t t h e j o b d e s c r i p t i o n s , w h i c h t h e t r e a t i n g 
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p h y s i c i a n a p p r o v e d , f i t w i t h i n c l a i m a n t ' s p h y s i c a l c a p a c i t y 
r e p o r t s . Y e t , t h e y d i s c o u n t t h i s e v i d e n c e by c o n c l u d i n g t h a t t h e 
r e c o r d i s s i l e n t as t o w h e t h e r such j o b s , i f a v a i l a b l e , c o u l d be 
m o d i f i e d t o a ccomodate c l a i m a n t ' s l i m i t a t i o n s . I s u b m i t t h a t t h e 
m a j o r i t y i s i n a p p r o p r i a t e l y s h i f t i n g t h e b u r d e n o f p r o o f c o n c e r n i n g 
t h i s i s s u e f r o m c l a i m a n t t o t h e e m p l o y e r . 

The law i s w e l l s e t t l e d t h a t i t i s c l a i m a n t ' s b u r d e n t o 
e s t a b l i s h t h a t he i s u n a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. 
W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . I s u g g e s t t h a t c l a i m a n t has 
f a i l e d t o meet h i s b u r d e n o f p r o o f . S p e c i f i c a l l y , he has f a i l e d t o 
r e b u t t h e v o c a t i o n a l e v i d e n c e , w h i c h p e r s u a s i v e l y e s t a b l i s h e d t h a t 
s u i t a b l e j o b s w i t h i n h i s p h y s i c a l l i m i t a t i o n s a r e a v a i l a b l e w i t h i n 
t h e c u r r e n t l a b o r m a r k e t . M o r e o v e r , t h e r e i s n o t h i n g i n t h e r e c o r d 
t o i n d i c a t e t h a t s u c h j o b s c o u l d n o t be m o d i f i e d i n t h e e v e n t o f a 
p e r i o d i c f l a r e u p o f symptoms. 

I n my v i e w , i t i s n o t u n r e a l i s t i c t o say t h a t t h i s 43 
y e a r o l d c l a i m a n t , who p o s s e s s e s t r a n s f e r a b l e s k i l l s and some 
c o l l e g e e d u c a t i o n , has a r e a s o n a b l e e x p e c t a t i o n o f b e i n g a b l e t o 
s e l l h i s s e r v i c e s t o an e m p l o y e r . C o n s e q u e n t l y , I s u b m i t t h a t 
c l a i m a n t has n o t s u s t a i n e d h i s b u r d e n o f p r o v i n g t h a t he i s 
p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

I w o u l d r e v e r s e t h e R e f e r e e ' s p e r m a n e n t t o t a l d i s a b i l i t y 
award and p r o c e e d t o an e v a l u a t i o n o f c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y a ward t o d e t e r m i n e w h e t h e r a l a i m a n t has been 
s u f f i c i e n t l y c o m p e n s a t e d . 

DENISE M. BOWMAN, Claimant WCB 87-18040 
Welch, Bruun & Green, Claimant's Attorneys November 2, 1989 
W i l l i a m Dickas, Attorney Order on Review 

Reviewed by B o a r d Members Myers and G e r n e r . 

The n o n c o m p l y i n g e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
F i n k ' s o r d e r t h a t a s s e s s e d i t p e n a l t i e s and a t t o r n e y f e e s . 

ISSUE 

Whether t h e n o n c o m p l y i n g e m p l o y e r s h o u l d be a s s e s s e d a 
p e n a l t y a n d / o r a t t o r n e y f e e f o r i t s d e l a y i n p a y i n g an amount 
a g r e e d upon i n a D i s p u t e d C l a i m S e t t l e m e n t . 

FINDINGS OF FACT 

On O c t o b e r 6, 1987, t h e n o n c o m p l y i n g e m p l o y e r ' s a t t o r n e y 
w r o t e a l e t t e r t o t h e H e a r i n g s ' D i v i s i o n s t a t i n g , i n t e r a l i a , t h a t 
he was " h o l d i n g " h i s c l i e n t ' s c h e c k and upon a p p r o v a l o f t h e 
D i s p u t e d C l a i m S e t t l e m e n t , w o u l d d e l i v e r t h e check t o c l a i m a n t . 
The s e t t l e m e n t i s s u e d on O c t o b e r 16, 1987. S h o r t l y t h e r e a f t e r , a 
q u e s t i o n a r o s e a b o u t t h e r e p a y m e n t o f a s e p a r a t e l o a n o b l i g a t i o n 
b e t w e e n c l a i m a n t and t h e n o n c o m p l y i n g e m p l o y e r . Inasmuch as t h e 
l o a n had been o v e r d u e s i n c e A p r i l , 1986, t h e n o n c o m p l y i n g e m p l o y e r 
a p p a r e n t l y c o n s i d e r e d o f f s e t t i n g t h e amount o f l o a n f r o m i t s 
s e t t l e m e n t payment. U l t i m a t e l y , t h e n o n c o m p l y i n g e m p l o y e r d e c i d e d 
n o t t o o f f s e t t h e amount o f t h e l o a n . On November 23, 1987, i t 
m a i l e d c l a i m a n t h e r s e t t l e m e n t c h e c k . 
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CONCLUSIONS OF LAW 

The i s s u e a t hand, i .e, t h e assessment o f p e n a l t i e s and 
a t t o r n e y f e e s f o r an e m p l o y e r ' s d e l a y i n p a y i n g an amount a g r e e d 
upon i n a D i s p u t e d C l a i m S e t t l e m e n t , was r e c e n t l y a d d r e s s e d by t h e 
Oregon C o u r t o f A p p e a l s i n Howard v. L i b e r t y N o r t h w e s t I n s . , 94 Or 
App 283 ( 1 9 8 8 ) . I n Howard, t h e c o u r t d e t e r m i n e d t h a t t h e payment 
t o w h i c h t h e w o r k e r was e n t i t l e d u nder t h e s e t t l e m e n t was n o t 
" c o m p e n s a t i o n " as d e f i n e d i n f o r m e r ORS 6 5 6 . 0 0 5 ( 9 ) . I t , 
t h e r e f o r e , c o n c l u d e d t h a t t h e r e was no s t a t u t o r y p r o v i s i o n 
a u t h o r i z i n g t h e a s s e s s m e n t o f a p e n a l t y . 94 Or App a t 287. 

Her e , l i k e Howard, t h e e m p l o y e r d e l a y e d p a y i n g t h e 
amount a g r e e d upon i n t h e s e t t l e m e n t . The l e g a l i s s u e p r e s e n t e d 
i n Howard i s t h e p r e c i s e i s s u e p r e s e n t e d h e r e . A p p l y i n g t h e 
Howard c o u r t ' s r e a s o n i n g t o t h e i n s t a n t c a s e , we c o n c l u d e t h a t t h e 
amount a g r e e d upon i n t h e s e t t l e m e n t was n o t " c o m p e n s a t i o n . " 
A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y . 

N e i t h e r i s c l a i m a n t e n t i t l e d t o an a t t o r n e y f e e . 
Because t h e r e i s no c o m p e n s a t i o n , t h e r e c a n n o t be u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f c o m p e n s a t i o n w h i c h w o u l d t r i g g e r a 
f e e u n d e r ORS 6 5 6 . 2 6 2 ( 1 0 ) and 656.382. E l l i s v. M c C a l l I n s u l a t i o n 
308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 ( O c t o b e r 23, 
1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 1 , 1988, i s r e v e r s e d . 

CONRAD N. DELANOY, Claimant WCB 86-11549 
David C. Force, Claimant's Attorney November 2, 1989 
Thomas E. Ewing, Assist a n t Attorney General Order on Remand 

Reviewed by Bo a r d Members N i c h o l s and C r i d e r . 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . D e l a n o y v. W e s t e r n Shake Company, 96 Or App 699 
( 1 9 8 9 ) . The c o u r t has r e v e r s e d o u r p r i o r o r d e r w h i c h a f f i r m e d 
w i t h o u t o p i n i o n R e f e r e e T h y e 1 s o r d e r w h i c h d e c l i n e d t o g r a n t 
c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y . The c o u r t f o u n d t h e 
R e f e r e e ' s o r d e r i n a d e q u a t e f o r r e v i e w , s p e c i f i c a l l y w i t h r e g a r d t o 
c l a i m a n t ' s m o t i v a t i o n t o r e t u r n t o w o r k . We have been i n s t r u c t e d 
t o r e c o n s i d e r t h i s c a s e i n l i g h t o f t h e c o u r t ' s o p i n i o n . A f t e r 
c o n d u c t i n g o u r r e c o n s i d e r a t i o n , we i s s u e t h e f o l l o w i n g o r d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Thye's o r d e r w h i c h : ( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l 
d i s a b i l i t y ; ( 2 ) i n c r e a s e d h i s s c h e d u l e d p e r m a n e n t d i s a b i l i t y award 
f o r t h e l o s s o f use o r f u n c t i o n o f h i s l e f t l e g f r o m 45 p e r c e n t 
(67.5 d e g r e e s ) , as awarded by two D e t e r m i n a t i o n O r d e r s and an 
amended s t i p u l a t i o n , t o 75 p e r c e n t (112.5 d e g r e e s ) ; and ( 3 ) 
i n c r e a s e d h i s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r a l o w 
back c o n d i t i o n f r o m . 3 5 p e r c e n t (112 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n O r d e r , t o 100 p e r c e n t (320 d e g r e e s ) . On r e v i e w , t h e 
i s s u e i s p e r m a n e n t t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 42 y e a r o l d man w i t h e d u c a t i o n t h r o u g h 
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t h e t e n t h g r a d e and no GED. He i s b a r e l y a b l e t o r e a d and w r i t e , 
b u t has good math s k i l l s . H i s f i r s t e mployment was s h o v e l i n g 
o y s t e r s i n W a s h i n g t o n , where he i n j u r e d h i s r i g h t knee i n 1963. 
T h i s w o r s e n e d u n t i l Dr. M a n l e y , an Oregon o r t h o p e d i s t , f u s e d t h e 
knee i n 1977. C l a i m a n t was awarded 37.5 p e r c e n t p e r m a n e n t 
d i s a b i l i t y f o r h i s r i g h t knee on a W a s h i n g t o n c l a i m . He has a l s o 
r e c e i v e d a 10 p e r c e n t W a s h i n g t o n award f o r an o l d i n j u r y t o h i s 
r i g h t h a nd, where he has no f e e l i n g i n t h i s l i t t l e f i n g e r , c a u s i n g 
him t o d r o p t h i n g s o c c a s i o n a l l y . C l a i m a n t has a l s o had l o w back 
p r o b l e m s s i n c e a J a n u a r y 1975 a l t e r c a t i o n w i t h a p o l i c e m a n . A 
l a t e 1978 f l a r e - u p , i n v o l v i n g t h e r i g h t h i p and l e g , was 
a t t r i b u t e d t o c l a i m a n t ' s s h o r t e n e d r i g h t l e g due t o t h e knee 
f u s i o n . 

C l a i m a n t has p r e v i o u s l y w o r k e d i n t h e woods, d r i v e n 
g r a v e l t r u c k , and o p e r a t e d heavy e q u i p m e n t . I n a p p r o x i m a t e l y 1966 
he became p a r t owner o f a shake m i l l , i n w h i c h he work e d u n t i l 
a p p r o x i m a t e l y 1976. I n e a r l y 1978 he began w o r k i n g i n t h e 
e m p l o y e r ' s shake m i l l as a s a w y e r . I n J u l y 1979, he t w i s t e d h i s 
l e f t knee when-he s t e p p e d on a s h a k e . Dr. Manley d i a g n o s e d m e d i a l 
c o l l a t e r a l l i g a m e n t s t r a i n and p e r f o r m e d an a r t h r o s c o p i c 
e x a m i n a t i o n . A s u b s e q u e n t a r t h o s c o p i c e x a m i n a t i o n r e s u l t e d i n 
f u r t h e r d i a g n o s e s o f c h o n d r o m a l a c i a and s y n o v i t i s . The c l a i m was 
c l o s e d by a September 1980 D e t e r m i n a t i o n O r d e r w h i c h awarded 
c l a i m a n t 20 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use 
o r f u n c t i o n o f t h e l e f t l e g . 

I n March 1981 c l a i m a n t r e t u r n e d t o work i n a n o t h e r shake 
m i l l . A November 1981 S t i p u l a t i o n i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
l e f t knee award t o 35 p e r c e n t . The c l a i m was r e o p e n e d i n December 
1981 f o r a p a t e l l a r shave by a r t h r o s c o p e . The c l a i m was r e c l o s e d 
by an A u g u s t - 1 9 8 2 D e t e r m i n a t i o n O r d e r w i t h no f u r t h e r award o f 
p e r m a n e n t d i s a b i l i t y . 

V o c a t i o n a l s e r v i c e s began i n mid-1982 a t w h i c h t i m e an 
a u t h o r i z e d t r a i n i n g p r o g r a m was recommended. I n November 1982 
c l a i m a n t ' s l e f t knee s t a b i l i t y w o r s e n e d . T h i s r e s u l t e d i n t h e 
p e r f o r m a n c e o f a m a j o r l i g a m e n t o u s r e c o n s t r u c t i o n i n J a n u a r y 
1983. C l a i m a n t ' s r e c o v e r y was s e t back i n O c t o b e r 1983 when he 
s t e p p e d i n a h o l e . A d i a g n o s t i c a r t h r o s c o p y i n December 1983 
r e v e a l e d a r u p t u r e o f t h e a n t e r i o r c r u c i a t e l i g a m e n t 
r e c o n s t r u c t i o n , w h i c h l e d t o f u r t h e r m a j o r l i g a m e n t 
r e c o n s t r u c t i o n , i n c l u d i n g t h e i l e o t i b i a l band, i n J a n u a r y 1984. 
T h e r e a f t e r , c l a i m a n t r e t u r n e d t o Dr. Manley f o r c o n s e r v a t i v e c a r e . 

V o c a t i o n a l s e r v i c e s w i t h A c c r a R e h a b i l i t a t i o n began i n 
December 1984. Dr. Manley a p p r o v e d a work e v a l u a t i o n p r o g r a m ; 
h owever, c l a i m a n t l e f t a f t e r t h e f i r s t day. As a r e s u l t he was 
r e f e r r e d t o Dr. P a r v a r e s h , a p s y c h i a t r i s t , i n May 1985. C l a i m a n t 
was f o u n d t o have a p a s s i v e - d e p e n d e n t p e r s o n a l i t y and p a i n 
m e d i c a t i o n abuse a f f e c t e d h i s m e n t a t i o n . 

I n J a n u a r y 1986 c l a i m a n t was e v a l u a t e d a t a v o c a t i o n a l 
e v a l u a t i o n c e n t e r . . S e d e n t a r y j o b s were i d e n t i f i e d t h a t c l a i m a n t 
m i g h t be a b l e t o p e r f o r m a f t e r o n - t h e - j o b t r a i n i n g and b a s i c 
e d u c a t i o n c o u r s e s t o i m p r o v e h i s r e a d i n g . T h r o u g h o u t t h e p e r i o d 
t h a t A c c r a p r o v i d e d v o c a t i o n a l s e r v i c e s , c l a i m a n t was l i v i n g i n 
W a s h i n g t o n s t a t e where he was b o r n and r a i s e d . D u r i n g t h a t t i m e , 
c l a i m a n t was t o l d t h a t he c o u l d n o t g e t v o c a t i o n a l s e r v i c e s w h i l e 
l i v i n g i n W a s h i n g t o n . 

I n March .1986, A c c r a r e p o r t e d t o t h e SAIF C o r p o r a t i o n 
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t h a t c l a i m a n t be c o n t a c t e d to determine whether he wished t o 
r e t u r n to work. On May 9, 1986, SAIF wrote c l a i m a n t t e r m i n a t i n g 
s e r v i c e s . The t e r m i n a t i o n l e t t e r a l l e g e d t h a t c l a i m a n t had not 
responded to a communication of A p r i l 9, 1986, and, t h u s , t h a t 
S A I F assumed s e r v i c e s were being d e c l i n e d . 

I n f a c t , c l a i m a n t r e t u r n e d to Oregon i n A p r i l 1986 i n 
o r d e r to o b t a i n v o c a t i o n a l s e r v i c e s . At the time of h e a r i n g , 
c l a i m a n t l i v e d i n T i l l a m o o k , Oregon. 

No s p e c i f i c o n - t h e - j o b t r a i n i n g or b a s i c e d u c a t i o n 
program has e v e r been o f f e r e d to c l a i m a n t . 

The c l a i m was c l o s e d by an August 1986 D e t e r m i n a t i o n 
Order which i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y to 
45 p e r c e n t and 35 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

C l a i m a n t i s l i m i t e d to s i t t i n g no l o n g e r than 30 m i n u t e s 
and s t a n d i n g no l o n g e r than 20 m i n u t e s . H i s l e f t knee g i v e s o u t , 
e s p e c i a l l y on s t a i r w a y s , c a u s i n g him to f a l l f r e q u e n t l y . He can 
o c c a s i o n a l l y l i f t and c a r r y up to 10 pounds, but cannot k n e e l , 
c r a w l or c r o u c h . He has d i f f i c u l t y w a l k i n g f o r any l e n g t h of time 
and s u f f e r s from p a i n i n h i s l e f t knee, back, r i g h t h i p and 
a n k l e . He i s s e v e r e l y d i s a b l e d . He i s unable to perform g a i n f u l 
and s u i t a b l e work w i t h o u t b a s i c e d u c a t i o n and t r a i n i n g . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t ' s p h y s i c a l l i m i t a t i o n s , i n c o n j u n c t i o n w i t h h i s 
l a c k of e d u c a t i o n and t r a n s f e r a b l e s k i l l s > make i t f u t i l e f o r him 
to p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n . Thus, he has made 
r e a s o n a b l e e f f o r t s to o b t a i n employment. 

-CONCLUSIONS OF LAW 

The R e f e r e e found c l a i m a n t to be unemployable. 
N e v e r t h e l e s s , he d e c l i n e d to g r a n t permanent t o t a l d i s a b i l i t y on 
t he b a s i s t h a t c l a i m a n t had not e s t a b l i s h e d t h a t he was w i l l i n g t o 
make r e a s o n a b l e e f f o r t s to a ttempt to r e t u r n to the l a b o r market. 
We d i s a g r e e . 

At the o u t s e t , we do agree w i t h the R e f e r e e ' s a s s e s s m e n t 
t h a t c l a i m a n t has s i g n i f i c a n t p h y s i c a l l i m i t a t i o n s and i s 
c u r r e n t l y unemployable.' Dr. Manley i n d i c a t e d . o n numerous 
o c c a s i o n s t h a t c l a i m a n t ' s l i m i t a t i o n s were s e v e r e and t h a t he 
c o n s i d e r e d him 100 p e r c e n t d i s a b l e d . T h i s a s s e s s m e n t i s i n l i n e 
w i t h the O r t h o p a e d i c C o n s u l t a n t s ' o p i n i o n t h a t a l t h o u g h c l a i m a n t 
may be a b l e t o do s e d e n t a r y work, i t would be c o n t i n g e n t upon 
r e t r a i n i n g and p r o b a b l y have to be performed i n c l a i m a n t ' s home. 
T h e r e f o r e , the q u e s t i o n becomes whether c l a i m a n t has made 
r e a s o n a b l e e f f o r t s to r e t u r n to the work f o r c e . 

ORS 656.206(3) p r o v i d e s : 

"The worker has the burden of p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must 
e s t a b l i s h t h a t the worker i s w i l l i n g t o 

• seek r e g u l a r g a i n f u l employment and t h a t 
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the worker has made r e a s o n a b l e e f f o r t s to 
o b t a i n such employment." 

We b e l i e v e t h a t he h a s . C l a i m a n t , w h i l e i n i t i a l l y 
r e l u c t a n t to p a r t i c i p a t e , d i d u l t i m a t e l y c o o p e r a t e i n the 
e v a l u a t i o n p r o c e s s i n J a n u a r y 1986. N e v e r t h e l e s s , he was 
t e r m i n a t e d from the program i n May 1986. There i s no e v i d e n c e 
t h a t he was s e n t n o t i c e t h a t he would be t e r m i n a t e d or t h a t he 
r e c e i v e d such n o t i c e . I n any e v e n t , he r e t u r n e d to Oregon p r i o r 
to t e r m i n a t i o n i n o r d e r to o b t a i n v o c a t i o n a l s e r v i c e s . S A I F ' s 
a s s u m p t i o n t h a t he had d e c l i n e d v o c a t i o n a l s e r v i c e s i s i n c o r r e c t . 
He p a r t i c i p a t e d i n s o f a r a s s e r v i c e s were o f f e r e d . He never 
d e c l i n e d to p a r t i c i p a t e i n any program. Under t h e s e c i r c u m s t a n c e s 
we f i n d t h a t c l a i m a n t d i d not r e f u s e s e r v i c e s . 

I n any e v e n t , we a r e persuaded t h a t p a r t i c i p a t i o n would 
have been f u t i l e . 

On May 9, 1986, SAIF s e n t c l a i m a n t a l e t t e r which 
informed him t h a t v o c a t i o n a l s e r v i c e s were being t e r m i n a t e d as of 
May 1, 1986. The l e t t e r noted t h a t c l a i m a n t had not responded t o 
an A p r i l 9, 1986 l e t t e r , , t h e r e f o r e i t was assumed he no l o n g e r 
d e s i r e d v o c a t i o n a l a s s i s t a n c e . There i s no e v i d e n c e t h a t a l e t t e r 
was a c t u a l l y s e n t to c l a i m a n t on A p r i l 9, and, i f so, whether he 
r e c e i v e d i t . There i s no e v i d e n c e t h a t c l a i m a n t c o n s e n t e d to t h e 
t e r m i n a t i o n or t h a t he wished to t e r m i n a t e v o c a t i o n a l s e r v i c e s . 
I n f a c t , he r e t u r n e d t o Oregon p r e c i s e l y i n o r d e r to get such 
s e r v i c e s . 

A l t hough Dr. Manley approved c l a i m a n t ' s p a r t i c i p a t i o n i n 
the J a n u a r y 1986 v o c a t i o n a l e v a l u a t i o n , he d i d not s p e c i f i c a l l y 
approve a v o c a t i o n a l program. I n f a c t , he opined on numerous 
o c c a s i o n s t h a t c l a i m a n t was permanently and t o t a l l y d i s a b l e d and 
t h a t r e t r a i n i n g would not be w o r t h w h i l e i n view of c l a i m a n t ' s 
l i m i t a t i o n s and background. T h i s i s su p p o r t e d by Dr. F l e m i n g ' s 
o p i n i o n t h a t c l a i m a n t was permanently t o t a l l y d i s a b l e d . He agre e d 
w i t h the v o c a t i o n a l a s s e s s m e n t r e g a r d i n g c l a i m a n t ' s a b i l i t i e s and 
a p t i t u d e s , but opined t h a t c l a i m a n t d i d not have t h e s t a m i n a or 
endurance to perform work on a r e g u l a r b a s i s . He f u r t h e r opined 
t h a t the s p e c i f i c j o b s t h a t were recommended by A c c r a d i d not t a k e 
i n t o a c c o u n t the l e v e l of p a i n c l a i m a n t would e x p e r i e n c e i n 
pe r f o r m i n g them and how i t would impact on h i s a b i l i t y to m a i n t a i n 
such o c c u p a t i o n s . 

I n c o n c l u s i o n , we hold t h a t c l a i m a n t was not a b l e to 
p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n i n J a n u a r y 1986. Any 
e f f o r t s to do so would be f u t i l e . See B u t c h e r v. S A I F , 
45 Or App 318 ( 1 9 8 3 ) . I n r e a c h i n g t h i s c o n c l u s i o n we a r e aware 
t h a t A c c r a b e l i e v e d t h e r e were j o b s w i t h i n c l a i m a n t ' s p h y s i c a l 
l i m i t a t i o n s , however she r e p o r t e d t h a t they would r e q u i r e 
o n - t h e - j o b t r a i n i n g and a b a s i c e d u c a t i o n c o u r s e , n e i t h e r of which 
were ever o f f e r e d to c l a i m a n t . F u r t h e r , the e v i d e n c e s u g g e s t s 
t h a t i f such t r a i n i n g were o f f e r e d , c l a i m a n t would by unable to 
p a r t i c i p a t e due to h i s p h y s i c a l d i s a b i l i t i e s . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has s a t i s f i e d 
ORS 6 5 6 . 2 0 6 ( 3 ) . T h e r e f o r e , he i s e n t i t l e d to permanent t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r dated March 30, 1987, i s r e v e r s e d . 
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C l a i m a n t i s g r a n t e d permanent t o t a l d i s a b i l i t y as of F e b r u a r y 12, 
1987. The S A IF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t t h e permanent 
p a r t i a l d i s a b i l i t y p a i d p u r s u a n t to the R e f e r e e ' s o r d e r a g a i n s t 
the permanent t o t a l d i s a b i l i t y award. C l a i m a n t ' s c o u n s e l i s 
awarded 25 p e r c e n t of the i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , not to exceed $3,000. 

TIMOTHY 0. FETTERHOFF, Claimant WCB 86-10207 & 86-10206 
Kenneth D. Peterson, J r . , Claimant's Attorney November 2, 1989 
Meyers & T e r r a l l , Defense Attorneys Order on Review 
SAIF Corp Legal, Defense Attorney 

Reviewed. by Board Members C r i d e r and N i c h o l s . 

The S A IF C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Podnar's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r h i s c u r r e n t low back c o n d i t i o n . The i s s u e i s r e s p o n s i b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back i n A p r i l 1982, 
w h i l e working f o r a' s e l f - i n s u r e d food p r o c e s s o r . A h e r n i a t e d d i s c 
a t L5-S1 was diagnosed and a d i s c e c t o m y was performed i n August 
1982. A f t e r the s u r g e r y , c l a i m a n t c o n t i n u e d to e x p e r i e n c e p a i n i n 
h i s back i n a d d i t i o n to p a i n , numbness and t i n g l i n g i n h i s r i g h t 
l e g . H i s impairment was r a t e d as m i l d and the c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order i n J u l y 1983, w i t h a 25 p e r c e n t u n s c h e d u l e d 
award.. The c l a i m was reopened d u r i n g 1984, and was c l o s e d a g a i n 
by D e t e r m i n a t i o n Order i n F e b r u a r y 1985, w i t h no a d d i t i o n a l award 
of permanent d i s a b i l i t y . . 

C l a i m a n t s u b s e q u e n t l y o b t a i n e d employment as a group 
home worker f o r ' S A I F ' s i n s u r e d . I n A p r i l 1986, w h i l e working a t 
the group home, c l a i m a n t a t t e m p t e d to s e p a r a t e two r e s i d e n t s who 
were f i g h t i n g . C l a i m a n t was knocked down d u r i n g the i n c i d e n t and 
landed on h i s back a g a i n s t the edge of a s t e p . Although he 
completed h i s s h i f t t h a t day, c l a i m a n t d i d not r e t u r n to work. 

A f t e r the a c c i d e n t , c l a i m a n t e x p e r i e n c e d i n c r e a s e d low 
back p a i n and he sought t r e a t m e n t from Dr. Weeks, h i s t r e a t i n g 
p h y s i c i a n . C l a i m a n t f i l e d a new i n j u r y c l a i m a g a i n s t S A I F . It-
i s s u e d a d e n i a l on June 24, 1986, and r e q u e s t e d d e s i g n a t i o n of a 
p a y i n g agent under ORS 656.307. The s e l f - i n s u r e d employer agreed 
t h a t c o m p e n s a b i l i t y was not c o n t e s t e d . A .307 o r d e r i s s u e d on 
J u l y 31, 1986. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t s u f f e r s from two s e p a r a b l e c o n d i t i o n s , a 
p o s t - s u r g e r y low back c o n d i t i o n and a low back s t r a i n . C l a i m a n t ' s 
c u r r e n t p o s t - s u r g e r y c o n d i t i o n i s r e l a t e d to h i s 1982 compensable 
i n j u r y w i t h the s e l f - i n s u r e d employer. 

The 1986 i n c i d e n t , which o c c u r r e d w h i l e c l a i m a n t was 
working f o r S A I F ' s i n s u r e d , d i d not i n d e p e n d e n t l y c o n t r i b u t e to a 
w o r s e n i n g of c l a i m a n t ' s u n d e r l y i n g p o s t - s u r g e r y low back 
c o n d i t i o n . However, the 1986 i n c i d e n t c a u s e d c l a i m a n t ' s low back 
s t r a i n . 
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CONCLUSIONS OF LAW 

Based on c l a i m a n t ' s , t e s t i m o n y and the m e d i c a l e v i d e n c e , 
the R e f e r e e found t h a t c l a i m a n t s u f f e r e d from two s e p a r a b l e 
c o n d i t i o n s . The R e f e r e e h e l d t h a t the s e l f - i n s u r e d employer was 
r e s p o n s i b l e f o r c l a i m a n t ' s 1982 p o s t - l a m i n e c t o m y s i t u a t i o n , w h i l e 
the 1986 employer and, i t s i n s u r e r S A I F , were r e s p o n s i b l e f o r 
c l a i m a n t ' s m u s c u l o l i g a m e n t o u s s t r a i n . We a g r e e . 

I n s u c c e s s i v e i n j u r y c a s e s , the f i r s t employer remains 
r e s p o n s i b l e i f the second i n j u r y t a k e s the form of a r e c u r r e n c e of 
the f i r s t and the second i n c i d e n t d i d not c o n t r i b u t e to the 
c a u s a t i o n of the d i s a b l i n g c o n d i t i o n . I f , on the o t h e r hand, the 
second i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d , however s l i g h t l y , to 
the c a u s a t i o n of the d i s a b l i n g c o n d i t i o n , the second employer i s 
s o l e l y r e s p o n s i b l e . B o i s e Cascade Corp. v. S t a r b u c k , 296 Or 238, 
244, 675 P2d 1044 (19.84); H e n s e l P h e l p s C o n s t , v. M i r i c h , 
81 Or App 290, 294, 724 P2d 919 ( 1 9 8 6 ) . 

When the i s s u e i s whether c l a i m a n t s u f f e r e d an 
a g g r a v a t i o n ( t h e r e s p o n s i b i l i t y of the f i r s t e mployer) or a new 
i n j u r y ( t h e r e s p o n s i b i l i t y of the second e m p l o y e r ) , worsened 
symptoms a l o n e w i l l not be enough to p l a c e r e s p o n s i b i l i t y upon the 
second employer. H e n s e l P h e l p s C o n s t , v. M i r i c h , s u p r a . To 
s h i f t r e s p o n s i b i l i t y , t h e r e must be a w o r s e n i n g of the u n d e r l y i n g 
c o n d i t i o n . 81 Or App a t 294. 

I n C a s c a d e C o r p o r a t i o n v. Rose, 92 Or App 663 ( 1 9 8 8 ) , 
the c o u r t d e t e r m i n e d t h a t two s u c c e s s i v e i n j u r i e s c o u l d be 
d i s t i n c t enough t h a t they c o u l d be s e g r e g a t e d i n terms of 
c a u s a t i o n and r e s p o n s i b i l i t y . I n o t h e r words, when c l a i m a n t ' s 
second i n j u r y d i d not i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g of 
the u n d e r l y i n g c o n d i t i o n , the l a s t i n j u r i o u s exposure r u l e d i d not 
a p p l y . 

Here, we f i n d t h a t c l a i m a n t s u f f e r s from two s e p a r a t e 
and d i s t i n c t c o n d i t i o n s , i . e . , a p o s t - l a m i n e c t o m y low back 
c o n d i t i o n and a low back s t r a i n . T h e r e f o r e , we a g r e e w i t h the 
R e f e r e e ' s s e g r e g a t i o n of r e s p o n s i b i l i t y . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n d e s c r i b e d c l a i m a n t as having a "new i n j u r y superimposed 
on the o l d . " The O r t h o p a e d i c C o n s u l t a n t s c o n c l u d e d t h a t the 
e x a m i n a t i o n showed c l a i m a n t to have s u s t a i n e d a "new s p r a i n " on 
A p r i l 13, 1986, and Dr. L a n g s t o n r e p o r t e d t h a t c l a i m a n t s u s t a i n e d 
a " musculoligamentous s t r a i n " as a r e s u l t of h i s A p r i l 1986, f a l l . 

A lthough S A I F c o n t e n d s t h a t the 1986 i n c i d e n t m e r e l y 
r e p r e s e n t s a symptomatic worsening of c l a i m a n t ' s 1982 i n j u r y , 
t h r e e d o c t o r s , i n c l u d i n g c l a i m a n t ' s t r e a t i n g p h y s i c i a n , have found 
the 1986 s t r a i n to be a d i s t i n c t i n j u r y . A d d i t i o n a l l y , c l a i m a n t ' s 
t e s t i m o n y t h a t he s u f f e r e d from a d i f f e r e n t type of p a i n ( p a i n i n 
the l e f t s i d e of the low back) than he e x p e r i e n c e d b e f o r e the 1986 
i n c i d e n t , d e m o n s t r a t e s the e x i s t e n c e of a new i n j u r y , r a t h e r t h a n 
a mere f l a r e - u p of symptoms from the p r e v i o u s i n j u r y . Under s u c h 
c i r c u m s t a n c e s , we f i n d . S A I F r e s p o n s i b l e f o r c l a i m a n t ' s A p r i l 13, 
1986, back s t r a i n . 

F i n a l l y , t h e e v i d e n c e d e m o n s t r a t e s t h a t the 1986 i n j u r y 
w i t h S A I F ' s i n s u r e d d i d not i n d e p e n d e n t l y c o n t r i b u t e to c l a i m a n t ' s 
p o s t - l a m i n e c t o m y c o n d i t i o n . Dr. L a n g s t o n , o r t h o p e d i s t , opined 
t h a t the 1986 i n c i d e n t had. t e m p o r a r i l y i n c r e a s e d c l a i m a n t ' s 
symptoms from h i s laminectomy, but had not m a t e r i a l l y worsened h i s 
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c o n d i t i o n . Moreover, .Dr. Weeks, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
c o n c l u d e d t h a t t h e 1986 new i n j u r y r e p r e s e n t e d , "only a 
r e - e x a c e r b a t i o n of ( c l a i m a n t ' s ) p r e v i o u s u n d e r l y i n g problem." 

C l a i m a n t r e p o r t e d to Dr. Weeks t h a t t h e r e was v e r y 
l i t t l e d i f f e r e n c e between h i s p r e s e n t s t a t u s and h i s p r e - i n j u r y 
s t a t u s . C l a i m a n t t e s t i f i e d t h a t a t the time of t h e h e a r i n g , he 
f e l t from a p h y s i c a l s t a n d p o i n t t h a t he would be a b l e to go back 
and perform the d u t i e s he had been c a r r y i n g out a t S A I F ' s i n s u r e d 
p r i o r to the 1986 i n c i d e n t . 

The m e d i c a l o p i n i o n s , i n a d d i t i o n to c l a i m a n t ' s own 
t e s t i m o n y , p e r s u a d e us t h a t the 1986 i n c i d e n t w i t h S A I F ' s i n s u r e d 
d i d not i n d e p e n d e n t l y c o n t r i b u t e to a w o r s e n i n g of c l a i m a n t ' s 1982 
po s t - l a m i n e c t o m y c o n d i t i o n . We t h e r e f o r e a g r e e w i t h the R e f e r e e 
t h a t the s e l f r i n s u r e d employer remains r e s p o n s i b l e f o r c l a i m a n t ' s 
p o s t - l a m i n e c t o m y c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , dated A p r i l 2, 1987, i s a f f i r m e d . 
A c l i e n t - p a i d f e e , p a y a b l e from the s e l f - i n s u r e d employer to i t s 
c o u n s e l , i s approved,, not to exceed $176. 

JERRY E. HENDERSON, Claimant WCB 87-11896 & 87-04134 
Bloom, Marandas & Sly, Claimant's Attorneys November 2, 1989 
Waggoner, et a l . , Defense Attorneys Order on Review 
Carrol Smith (SAIF), Defense Attorney 

Reviewed by Board.Members P e r r y and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
S m i t h ' s o r d e r t h a t : ( 1 ) s e t a s i d e t h e SA I F C o r p o r a t i o n ' s d e n i a l , 
as t h e i n s u r e r , f o r C o n t i n e n t a l D r i v e r s ( C o n t i n e n t a l ) , of h i s 
a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and ( 2 ) upheld S A I F ' s 
d e n i a l , on b e h a l f of K & L C o r p o r a t i o n (K & L ) , a noncomplying 
employer, of a "new i n j u r y " c l a i m f o r the same c o n d i t i o n . On 
r e v i e w , the i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s low back on November 28, 1983, 
w h i l e employed by C o n t i n e n t a l , when he f e l l o f f h i s t r u c k d u r i n g 
u n l o a d i n g . He f i l e d an i n j u r y c l a i m w i t h S A I F . The c l a i m was 
a c c e p t e d a s a d i s a b l i n g i n j u r y . 

I n 1984, c l a i m a n t underwent m u l t i p l e low back s u r g e r i e s 
a t the L3 through L5 l e v e l s . F o l l o w i n g t h e s e s u r g e r i e s , c l a i m a n t 
c o n t i n u e d to e x p e r i e n c e c o n s t a n t p a i n i n the low back r a d i a t i n g 
down the back of t he l e g s i n t o the c a l v e s , more on the l e f t s i d e . 
He a l s o e x p e r i e n c e d p a i n r a d i a t i n g i n t o the g r o i n on the l e f t s i d e 
and numbness and t i n g l i n g of t h e l e f t l e g . 

On J u l y 3, 1985, c l a i m a n t r e c e i v e d an award by 
D e t e r m i n a t i o n Order of 35 p e r c e n t u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

On May 16,.1986, c l a i m a n t and SAIF s t i p u l a t e d to a 
reop e n i n g of h i s c l a i m . The c l a i m was c l o s e d a g a i n by 
D e t e r m i n a t i o n Order d a t e d F e b r u a r y 4, 1987, which awarded c l a i m a n t 
an a d d i t i o n a l 10, p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y , f o r a 
t o t a l award of 45 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 
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On F e b r u a r y 5, 1987, c l a i m a n t commenced work f o r K & L 
a s a l o n g - h a u l t r u c k d r i v e r . I m m e d i a t e l y p r i o r to commencing such 
work, c l a i m a n t was e x p e r i e n c i n g c o n s t a n t burning p a i n i n the low 
back, c o n t i n u a l s h o o t i n g p a i n down the back of the l e f t l e g , d a i l y 
r i g h t t h i g h p a i n , l e f t c a l f p a i n , and a c o n s t a n t t h r o b b i n g i n the 
l e f t a n k l e . 

C l a i m a n t worked f o r K & L through A p r i l 30, 1987, a t 
which time i n c r e a s e d symptoms f o r c e d him to q u i t . These symptoms 
were of the same t y p e a s t h o s e he e x p e r i e n c e d p r i o r to h i s 
employment w i t h K & L. 

On May 27, 1987, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m 
w i t h S A I F as the i n s u r e r f o r C o n t i n e n t a l . SAIF d e n i e d the c l a i m 
on both c o m p e n s a b i l i t y and r e s p o n s i b i l i t y grounds. 

On June 18, 1987, c l a i m a n t f i l e d a "new i n j u r y " c l a i m 
a g a i n s t K & L. 

On August 6, 1987, an o r d e r of noncompliance was i s s u e d 
by the Workers' Compensation Department a g a i n s t K & L. 

C l a i m a n t r e q u e s t e d i s s u a n c e of an ORS 656.307 o r d e r on 
J u l y 2, 1987 and a g a i n on J u l y 7, 1987. The -request was d e n i e d on 
September 11, 1987, due to S A I F ' s d e n i a l of c o m p e n s a b i l i t y . 

On October 2, 1987, S A I F i s s u e d a d e n i a l , on b e h a l f of 
K & L, on both c o m p e n s a b i l i t y and r e s p o n s i b i l i t y grounds. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a r g u e s t h a t the R e f e r e e e r r e d both l e g a l l y and 
f a c t u a l l y . With r e g a r d t o t h e a l l e g e d l e g a l e r r o r , c l a i m a n t 
c o n t e n d s t h a t the R e f e r e e s h o u l d have a p p l i e d the K e a r n s 
" r e b u t t a b l e p r e s u m p t i o n " which h o l d s t h a t the c a r r i e r on t he r i s k 
a t the time of the most r e c e n t i n j u r y has the burden of p r o v i n g 
t h a t some o t h e r a c c e p t e d i n j u r y l a s t c o n t r i b u t e d i n d e p e n d e n t l y to 
the c o n d i t i o n which g i v e s r i s e to the c l a i m f o r c o m p e n s a t i o n . 
I n d u s t r i a l I n d e m n i t y Co. v. K e a r n s , 70 Or App 583 ( 1 9 8 4 ) . 
C l a i m a n t f u r t h e r c o n t e n d s t h a t , f a c t u a l l y , the R e f e r e e s h o u l d have 
found t h a t c l a i m a n t ' s employment w i t h K & L d i d i n d e p e n d e n t l y 
c o n t r i b u t e to a w o r s e n i n g of h i s u n d e r l y i n g c o n d i t i o n . 

We do not a c c e p t c l a i m a n t ' s l e g a l argument. The Kearns 
" r e b u t t a b l e p r e s u m p t i o n " a p p l i e s to c a s e s i n v o l v i n g m u l t i p l e 
a c c e p t e d c l a i m s . I n s u c c e s s i v e i n j u r y c a s e s such as the p r e s e n t 
c a s e , where o n l y the o r i g i n a l . c l a i m has been a c c e p t e d , K e a r n s does 
not a p p l y . R a t h e r , the c o r r e c t s t a n d a r d i s s e t f o r t h i n H e n s e l 
P h e l p s C o n s t r u c t i o n v. M i r i c h , 80 Or App 290 ( 1 9 8 6 ) . See Olen D. 
R a g s d a l e , 40 Van N a t t a 892, 895 ( 1 9 8 8 ) . 

I n H e n s e l P h e l p s v. M i r i c h , s u p r a , the c o u r t h e l d t h a t 
the l a s t i n s u r e r i s r e s p o n s i b l e f o r a worker's d i s a b i l i t y and 
m e d i c a l t r e a t m e n t i f an i n j u r y or the work a c t i v i t i e s a t the time 
i t i s on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , to a 
worsening of the w o r k e r ' s u n d e r l y i n g c o n d i t i o n . On the o t h e r 
hand, the f i r s t i n s u r e r remains r e s p o n s i b l e i f the second i n j u r y 
t a k e s the form o f , a r e c u r r e n c e of the f i r s t and the second 
i n c i d e n t d i d not c o n t r i b u t e ' t o the c a u s a t i o n of the d i s a b l i n g 
c o n d i t i o n . B o i s e C a s c a d e Corp. v. S t a r b u c k , 296 Or 238, 244 
(1984 ) . 
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C l a i m a n t n o t e s i n t h i s r e g a r d Dr. Mason's June 23, 1987 
r e p o r t which r e f e r s to s i g n i f i c a n t j o i n t changes a t the L3-4 and 
L4-5 l e v e l s . However, Dr. Mason's r e p o r t does not a t t r i b u t e t h o s e 
changes to c l a i m a n t ' s employment w i t h K & L. I n a d d i t i o n , 
c o n s u l t i n g c h i r o p r a c t o r B u s s a n i c h opined two days l a t e r t h a t 
c l a i m a n t ' s worsened c o n d i t i o n was a r e s u l t of a normal, 
p r o g r e s s i v e d e g e n e r a t i v e p r o c e s s o r i g i n a l l y caused by t he 1983 
i n j u r y and r e s u l t i n g s u r g i c a l i n t e r v e n t i o n . We, t h e r e f o r e , a r e 
not p e r s u a d e d by Dr. Mason's r e p o r t . 

C l a i m a n t a l s o n o t e s s e v e r a l r e p o r t s from h i s t r e a t i n g 
c h i r o p r a c t o r , Dr. C l o s e . Dr. C l o s e noted s i g n i f i c a n t l y worsened 
f i n d i n g s f o l l o w i n g c l a i m a n t ' s employment w i t h K & L. However, 
Dr. C l o s e ' s r e p o r t s do not p e r s u a s i v e l y e x p l a i n whether t h e 
worsened f i n d i n g s r e p r e s e n t a symptomatic e x a c e r b a t i o n o f 
c l a i m a n t ' s c o n d i t i o n , o r , i n s t e a d , a w o r s e n i n g of t he u n d e r l y i n g 
p a t h o l o g y . Dr. C l o s e ' s r e p o r t s do i n c l u d e a s t a t e m e n t to t h e 
e f f e c t t h a t c l a i m a n t ' s . d r i v i n g a c t i v i t i e s for. K & L i n d e p e n d e n t l y 
c o n t r i b u t e d to a w o r s e n i n g of. h i s p r e e x i s t i n g c o n d i t i o n . However, 
t h i s s t a t e m e n t i s unsupported by any e x p l a n a t i o n . Moreover, the 
s t a t e m e n t i s i n c o n s i s t e n t w i t h Dr. C l o s e ' s p r i o r r e p o r t s w h e r e i n 
he n o t e s o n l y worsened symptoms. We, t h e r e f o r e , a t t a c h l i t t l e 
p e r s u a s i v e weight t o t h i s s t a t e m e n t . See Moe v. C e i l i n g Systems, 
44 Or App 429 ( 1 9 8 0 ) . F i n a l l y , Dr. C l o s e o p i n e s s e v e r a l t i m e s 
t h a t c l a i m a n t ' s worsened symptoms " c o u l d " c o n s t i t u t e a new 
i n j u r y . However, a mere p o s s i b i l i t y of worsened.pathology i s 
i n s u f f i c i e n t to s h i f t r e s p o n s i b i l i t y to K & L. See Gormley v. 
S A I F , 52 Or App 1055 ( 1 9 8 1 ) . 

I n a d d i t i o n , c l a i m a n t ' s r e p o r t e d symptoms do not sup p o r t 
a f i n d i n g of worsened p a t h o l o g y . I n ; t h i s r e g a r d , c l a i m a n t 
underwent a p h y s i c a l c a p a c i t i e s e v a l u a t i o n s h o r t l y b e f o r e 
h e a r i n g . At t h a t t i m e , he r e p o r t e d c o n s t a n t , b u r n i n g low back 
p a i n ; c o n s t a n t p a i n down t h e back of h i s l e f t l e g to h i s a n k l e ; 
and i n t e r m i t t e n t r i g h t t h i g h and l e g p a i n . These symptoms a r e 
p r e c i s e l y the same symptoms c l a i m a n t r e p o r t e d d u r i n g a work 
t o l e r a n c e s c r e e n i n g performed j u s t p r i o r to the d a t e he commenced 
work f o r K & L. T h i s l a c k of e v i d e n c e of new symptoms i s 
a d d i t i o n a l s u p p o r t f o r our c o n c l u s i o n t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h e d an independent c o n t r i b u t i o n to a w o r s e n i n g of h i s 
u n d e r l y i n g c o n d i t i o n as a r e s u l t of h i s employment w i t h K & L. 

ORDER 

The R e f e r e e ' s o r d e r dated J a n u a r y 13, 1988 i s a f f i r m e d . 
A c l i e n t - p a i d f e e i n the amount o f $1,179, p a y a b l e by t he SAIF 
C o r p o r a t i o n to i t s o u t s i d e c o u n s e l a p p e a r i n g on b e h a l f of K & L 
C o r p o r a t i o n , i s approved. 

JOSEPH J. HRITZ, Claimant WCB 86-17887 
P a t r i c k Lavis, Claimant's Attorney November 2, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r t h a t 
u p h e l d a d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
r e s p i r a t o r y c o n d i t i o n . On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 

We a f f i rm. 
-1939-



FINDINGS OF FACT 

C l a i m a n t began working on a maintenance crew w i t h the 
SAIF C o r p o r a t i o n ' s i n s u r e d i n J u l y 1975. His d u t i e s i n c l u d e d work 
a t a sewage t r e a t m e n t p l a n t where he was exposed to c h l o r i n e fumes 
on a d a i l y b a s i s . He e x p e r i e n c e d a r e s p i r a t o r y a t t a c k i n 1977, 
c h a r a c t e r i z e d by h i g h f e v e r , s h o r t n e s s of b r e a t h , e x h a u s t i o n , 
coughing and sputum p r o d u c t i o n . C l a i m a n t had e x p e r i e n c e d no 
p r e v i o u s r e s p i r a t o r y problems, but he had smoked an a v e r a g e of one 
pack of c i g a r e t t e s a day s i n c e age 18. 

C l a i m a n t q u i t smoking a f t e r h i s r e s p i r a t o r y a t t a c k i n 
1977. He c o n t i n u e d to s u f f e r from m i l d r e s p i r a t o r y f l a r e - u p s 
e v e r y two to t h r e e months. Sometime around May 1984, he 
e x p e r i e n c e d a s i g n i f i c a n t r e s p i r a t o r y a t t a c k f o l l o w i n g exposure t o 
an u n u s u a l l y high l e v e l of c h l o r i n e fumes a t the sewage t r e a t m e n t 
p l a n t . H i s c o n d i t i o n improved w i t h c o n s e r v a t i v e t r e a t m e n t and 
time l o s s , and he r e t u r n e d to work i n June 1984. He was 
s u b s e q u e n t l y t r a n s f e r r e d to a d i f f e r e n t maintenance crew where he 
d i d not work i n the sewage t r e a t m e n t p l a n t . He had no f u r t h e r 
exposure to c h l o r i n e fumes, e x c e p t f o r four hours i n 1985. 
However, h i s new j o b a s s i g n m e n t exposed him to fumes from p a i n t s , 
s o l v e n t s and c l e a n i n g f l u i d s . 

On March 22, 1985, c l a i m a n t e x p e r i e n c e d s h o r t n e s s of 
b r e a t h w h i l e i n s t a l l i n g f e n c e p o s t s a t work, and he f i l e d an 
o c c u p a t i o n a l d i s e a s e c l a i m . I n A p r i l 1985, SAIF i s s u e d a d e n i a l 
f o r "a s h o r t n e s s of b r e a t h s u f f e r e d [by c l a i m a n t ] on 
March 22, 1985." I n s u p p o r t of i t s d e n i a l , SAIF contended t h a t 
c l a i m a n t ' s s h o r t n e s s of b r e a t h was "not cau s e d nor m a t e r i a l l y 
worsened by [ h i s ] work a c t i v i t i e s on March 22, 1985." C l a i m a n t 
d i d not a p p e a l the d e n i a l , and i t became f i n a l as a m a t t e r of law. 

C l a i m a n t c o n t i n u e d to e x p e r i e n c e r e s p i r a t o r y a t t a c k s , 
and he f i l e d a second o c c u p a t i o n a l d i s e a s e c l a i m i n A p r i l 1986. 
The f o l l o w i n g J u l y he sought t r e a t m e n t from Dr. F u c h s , a pulmonary 
s p e c i a l i s t . Dr. Fuchs d i a g n o s e d m o d e r a t e l y s e v e r e o b s t r u c t i v e 
lung d i s e a s e w i t h an a s t h m a t i c component. C l a i m a n t was 
t r a n s f e r r e d to a new job assignment which d i d not expose him t o 
r e s p i r a t o r y i r r i t a n t s , but h i s symptoms c o n t i n u e d . He l e f t h i s 
job w i t h S A I F ' s i n s u r e d i n September 1986, and he has not worked 
s i n c e . On December 9, 1986, SAIF i s s u e d a d e n i a l of c l a i m a n t ' s 
A p r i l 1986 o c c u p a t i o n a l d i s e a s e c l a i m , and c l a i m a n t r e q u e s t e d a 
h e a r i n g . I t i s S A I F ' s December 9, 1986 d e n i a l t h a t i s p r e s e n t l y 
b e f o r e the Board on r e v i e w . 

At the time of h e a r i n g , c l a i m a n t c o n t i n u e d to s u f f e r 
from s i g n i f i c a n t r e s p i r a t o r y problems. He has e x p e r i e n c e d a 
g r a d u a l i n c r e a s e i n symptoms s i n c e t h e o n s e t of h i s c o n d i t i o n i n 
1977 . I n a d d i t i o n to h i s . lung di-sease, c l a i m a n t has a h i s t o r y of 
h e a r t problems and v i r a l i n f e c t i o n s . 

FINDINGS OF ULTIMATE FACT 

Work.exposures were not the major c o n t r i b u t i n g c a u s e of 
t h e o n s e t or w o r s e n i n g of c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We do not e n t i r e l y a g r e e w i t h the R e f e r e e ' s a n a l y s i s of 
t h i s c a s e , but we a f f i r m h i s u l t i m a t e c o n c l u s i o n w i t h the 
f o l l o w i n g comment. . -1940-



C l a i m a n t has s u s t a i n e d a compensable o c c u p a t i o n a l 
d i s e a s e i f h i s work a c t i v i t y was the major c o n t r i b u t i n g c a u s e of 
the o n s e t or w o r s e n i n g of h i s c u r r e n t r e s p i r a t o r y c o n d i t i o n . See 
former ORS 656 .802 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 
( 1 9 8 3 ) ; B l a k e l y v. S A I F , 89 Or App 653, 656 ( 1 9 8 8 ) . The r e c o r d 
c o n t a i n s e v i d e n c e of a number of non-work f a c t o r s t h a t may have 
c o n t r i b u t e d . t o c l a i m a n t ' s r e s p i r a t o r y problems, i n c l u d i n g a 
h i s t o r y of c i g a r e t t e smoking, h e a r t d i s e a s e and v i r a l i n f e c t i o n s . 
The c a u s a t i o n of c l a i m a n t ' s c u r r e n t c o n d i t i o n i s , t h e r e f o r e , a 
complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l a n a l y s i s . 

The o n l y m e d i c a l o p i n i o n s on t h i s i s s u e a r e from 
Dr. F u c h s , the t r e a t i n g p h y s i c i a n , and Dr. Montanaro, who 
performed an independent m e d i c a l e x a m i n a t i o n . Both d o c t o r s a r e 
s p e c i a l i s t s i n pulmonary d i s o r d e r s . They agreed t h a t c l a i m a n t ' s 
c i g a r e t t e smoking was the major c o n t r i b u t i n g f a c t o r to the o n s e t 
of h i s lung d i s e a s e i n 1977. L i k e the R e f e r e e , we d e f e r to t h e i r 
o p i n i o n and c o n c l u d e t h a t c l a i m a n t ' s work a c t i v i t y was not the 
major ' c o n t r i b u t i n g c a u s e of the o n s e t of h i s r e s p i r a t o r y 
c o n d i t i o n . 

N e v e r t h e l e s s , c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
compensable i f work a c t i v i t y was the major c o n t r i b u t i n g c a u s e of a 
w o r s e n i n g of the c o n d i t i o n . I n t h i s r e g a r d , the R e f e r e e c h a r g e d 
c l a i m a n t w i t h d e m o n s t r a t i n g t h a t work exposure a f t e r A p r i l 1985 
worsened h i s d i s e a s e . The R e f e r e e p remised t h a t r u l i n g on an 
o v e r l y broad r e a d i n g of S A I F ' s A p r i l 1985 d e n i a l . That d e n i a l 
f i n a l l y d e t e r m i n e d t h a t c l a i m a n t ' s s h o r t n e s s of b r e a t h on 
March 22, 1985 was "not c a u s e d nor m a t e r i a l l y worsened by [ h i s ] 
work a c t i v i t i e s on March 22, 1985." The R e f e r e e reasoned t h a t the 
d e n i a l "estopped [ c l a i m a n t ] from p r o v i n g h i s pre-1985 work 
c o n d i t i o n c a u s e d or a g g r a v a t e d h i s l u n g d i s e a s e . " 

We, i n s t e a d , c o n c l u d e t h a t S A I F ' s A p r i l 1985 d e n i a l d i d 
not a d d r e s s the e f f e c t of h i s work exposure e i t h e r b e f o r e or a f t e r 
March 22, 1985. I t o n l y d e t e r m i n e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s on t h a t one day d i d not c o n t r i b u t e t o h i s r e s p i r a t o r y 
e x a c e r b a t i o n . C o n s e q u e n t l y , c l a i m a n t need o n l y demonstrate t h a t 
work e x p o s u r e s e i t h e r b e f o r e or a f t e r March 22, 1985, were the 
major c o n t r i b u t i n g c a u s e of a w o r s e n i n g of h i s c o n d i t i o n . 

I n r e s o l v i n g t h i s i s s u e , we a g a i n d e f e r t o the o p i n i o n s 
of D r s . Fuchs and Montanaro. . Dr. Montanaro opined t h a t c l a i m a n t ' s 
work ex p o s u r e r e s u l t e d i n a temporary i n c r e a s e i n symptoms but no 
w o r s e n i n g of h i s u n d e r l y i n g c o n d i t i o n . Dr. Fuchs i n d i c a t e d t h a t 
c l a i m a n t ' s work exposure was a major c o n t r i b u t o r t o a temporary 
worsening of h i s c o n d i t i o n d u r i n g the p a s t two y e a r s . Dr. Fuchs 
c l a r i f i e d h i s o p i n i o n a t a subsequent d e p o s i t i o n , a t which time he 
c l e a r l y s t a t e d t h a t work exposure to i r r i t a n t s was not the major 
c o n t r i b u t i n g f a c t o r of c l a i m a n t ' s c u r r e n t c o n d i t i o n . Dr. Fuchs 
a l s o s t a t e d t h a t the r e l a t i v e c o n t r i b u t i o n from smoking would be 
even g r e a t e r i f c l a i m a n t had a more e x t e n s i v e smoking h i s t o r y t h a n 
the o n e - h a l f to one pack a day h i s t o r y he i n i t i a l l y gave 
Dr. F u c h s . The l a t t e r s t a t e m e n t i s p a r t i c u l a r l y s i g n i f i c a n t i n 
l i g h t of c l a i m a n t ' s acknowledgment a t h e a r i n g t h a t he smoked an 
a v e r a g e of one pack of c i g a r e t t e s a day, and a s many as two p acks 
on some d a y s . 

The o p i n i o n s of Dr. Fuchs and Montanaro e s t a b l i s h t h a t 
c l a i m a n t ' s work e x p o s u r e s were not the major c o n t r i b u t i n g c a u s e of 
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a w o r s e n i n g of h i s lung d i s e a s e and r e s p i r a t o r y problem. 
A c c o r d i n g l y , we a f f i r m the R e f e r e e ' s u l t i m a t e d e c i s i o n u p h o l d i n g 
S A I F ' s December 9, 1986 d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r , dated F e b r u a r y 22, 1988, i s 
a f f i r m e d . 

DAVID D. JOHNSON, Claimant WCB 87-17277 
Welch, Bruun, et a l . , Claimant's Attorneys November 2, 1989 
Mark Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members P e r r y and Howell. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e 
B e n n e t t ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m r e l a t i n g to h i s r i g h t knee. We r e v e r s e . 

ISSUES 

1. Whether c l a i m a n t ' s c l a i m i s b a r r e d by r e s j u d i c a t a . 

2. A g g r a v a t i o n of c l a i m a n t ' s r i g h t knee c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a c o n t u s i o n to h i s r i g h t knee on May 
25, 1984 i n the c o u r s e of h i s employment as a c a r p e t i n s t a l l e r 
when he s l i p p e d and f e l l f o r w a r d w h i l e w a l k i n g up some s t e p s . He 
sought m e d i c a l t r e a t m e n t f o r the i n j u r y from Dr. T o r r e s , a 
s p e c i a l i s t i n o c c u p a t i o n a l m e d i c i n e . Dr. T o r r e s r e l e a s e d c l a i m a n t 
to r e t u r n to r e g u l a r work on May. 29, 1984 and c l a i m a n t r e t u r n e d to 
work on t h a t d a t e . SAIF a c c e p t e d c l a i m a n t ' s r i g h t knee c o n t u s i o n 
as n o n d i s a b l i n g by N o t i c e of A c c e p t a n c e dated J u l y 2, 1984. 
C l a i m a n t d i d not seek any t r e a t m e n t or miss any work i n c o n n e c t i o n 
w i t h h i s r i g h t knee from May 29, 1984 through August 19, 1985. 

On August 19, 1985, a t a p p r o x i m a t e l y 11:00 a.m., 
c l a i m a n t robbed a c o n v e n i e n c e s t o r e . He f l e d the s t o r e on f o o t 
and. then got i n t o a c a r and drove away. About an hour and 45 
minutes l a t e r , he sought t r e a t m e n t a t a h o s p i t a l emergency room 
f o r p a i n and s w e l l i n g i n h i s r i g h t knee. He t o l d the examining 
d o c t o r t h a t he had h u r t h i s knee t h a t morning w h i l e a t t e m p t i n g to 
p i c k b l a c k b e r r i e s when he f e l l and landed on h i s b u t t o c k s . X - r a y s 
t a k e n a t t h a t time were normal. The d o c t o r diagnosed a r i g h t knee 
s t r a i n and recommended t h a t c l a i m a n t t r e a t the i n j u r y a t home w i t h 
an i c e pack. 

C l a i m a n t c o n t i n u e d to e x p e r i e n c e s e v e r e p a i n i n h i s knee 
and went to a n o t h e r h o s p i t a l emergency room on August 21, 1985. 
The examining d o c t o r i n s e r t e d a n e e d l e i n t o the j o i n t and withdrew 
a c o n s i d e r a b l e amount of bloody f l u i d . The d o c t o r then p r e s c r i b e d 
p a i n m e d i c a t i o n and s e n t c l a i m a n t home. 

C l a i m a n t was a r r e s t e d i n c o n n e c t i o n w i t h the c o n v e n i e n c e 
s t o r e robbery on August 22, 1985. The a r r e s t i n g o f f i c e r n o t i c e d 
t h a t c l a i m a n t was h a v i n g d i f f i c u l t y w i t h h i s r i g h t knee. D u r i n g a 
subsequent i n t e r v i e w a t the p o l i c e s t a t i o n , c l a i m a n t d e n i e d t h a t 
he had committed the r o b b e r y . When q u e s t i o n e d about h i s knee 
c o n d i t i o n , c l a i m a n t t o l d the a r r e s t i n g o f f i c e r t h a t he had h u r t 
h i s knee on August 19, 1985 w h i l e p i c k i n g b e r r i e s when he s t e p p e d 
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i n a h o l e and f e l l down. C l a i m a n t was r e l e a s e d on b a i l on 
September 13, 1985 pending h i s t r i a l on the robbery c h a r g e . 

On September 19, 1985, c l a i m a n t was examined by Dr. 
T o r r e s . C l a i m a n t t o l d T o r r e s t h a t h i s knee had bothered him e v e r 
s i n c e t h e May 1984 i n d u s t r i a l i n j u r y and would o c c a s i o n a l l y "go 
out" w i t h o u t any p r e c i p i t a t i n g e v e n t . He. i n d i c a t e d t h a t the knee 
had gone out i n t h i s manner on August 19, 1985 and t h a t he had 
f a l l e n f o r w a r d onto the ground. He a l s o i n d i c a t e d t h a t he wished 
to reopen h i s w o r k e r s ' compensation c l a i m . Dr. T o r r e s r e f e r r e d 
c l a i m a n t to Dr. P o s t , an o r t h o p e d i c s u r g e o n . 

C l a i m a n t t o l d Dr. P o s t t h a t he had e x p e r i e n c e d p e r i o d i c 
" c l i c k i n g " and c a t c h i n g i n h i s knee e v e r s i n c e t h e May 1984 
i n d u s t r i a l i n j u r y . He i n d i c a t e d t h a t the knee " c l i c k e d " and then 
went out on August 19, 1985, c a u s i n g him t o f a l l . G i v e n t h i s 
h i s t o r y , Dr. P o s t opined t h a t c l a i m a n t ' s t h e n - c u r r e n t knee problem 
r e p r e s e n t e d an a g g r a v a t i o n of h i s May 1984 i n d u s t r i a l i n j u r y . He 
recommended f u r t h e r e v a l u a t i o n of the c o n d i t i o n by a r t h r o g r a m and, 
i f n e c e s s a r y , a r t h r o s c o p y . 

An a r t h r o g r a m was c a r r i e d out on October 7, 1985. The 
examining d o c t o r noted b l o o d - t i n g e d f l u i d i n the knee, but-
o t h e r w i s e i d e n t i f i e d no a b n o r m a l i t y . Dr. P o s t e x p r e s s e d s u r p r i s e 
a t the p r e s e n c e of blood i n c l a i m a n t ' s knee i n view of c l a i m a n t ' s 
" d e n y [ a l ] of any i n t e r v e n i n g i n j u r i e s t h a t might have c a u s e d 
b l e e d i n g . " 

S A I F r e c e i v e d the r e p o r t s g e n e r a t e d by c l a i m a n t ' s 
d o c t o r s a t some p o i n t d u r i n g l a t e 1985. On J a n u a r y 7, 1986, S A I F 
i s s u e d a d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m r e l a t i n g to h i s 
r i g h t knee. C l a i m a n t d i d not a p p e a l the d e n i a l . 

C l a i m a n t was c o n v i c t e d of the c o n v e n i e n c e s t o r e robbery 
and went to p r i s o n i n A p r i l 1986. He was p a r o l e d i n J a n u a r y 1987 
and o b t a i n e d employment w i t h a company c a l l e d B e r g l u n d 
I n d u s t r i e s . I n March 1987, c l a i m a n t f e i g n e d an i n j u r y to h i s 
r i g h t knee w h i l e a t work and was t a k e n to a h o s p i t a l emergency 
room. During the c o u r s e of the e x a m i n a t i o n , c l a i m a n t a d m i t t e d t o 
the d o c t o r t h a t he had not a c t u a l l y i n j u r e d h i s knee a t work. The 
employer was informed of t h i s and c l a i m a n t ' s employment was 
t e r m i n a t e d and he r e t u r n e d to p r i s o n . 

A f t e r c l a i m a n t ' s r e l e a s e from p r i s o n i n J a n u a r y 1987, 
Dr. P o s t wrote SAIF s t a t i n g t h a t c l a i m a n t had c o n t i n u e d t o 
e x p e r i e n c e problems w i t h h i s knee which p e r i o d i c a l l y became 
a c u t e . I n a subsequent l e t t e r dated F e b r u a r y 13, 1987, Dr. Post-
s t a t e d t h a t c l a i m a n t was unable to work and recommended an 
a r t h r o s c o p i c e x a m i n a t i o n . He a l s o r e q u e s t e d t h a t S A I F b e g i n 
p a y i n g time l o s s . S A I F t r e a t e d t h i s r e q u e s t as a c l a i m f o r 
a g g r a v a t i o n and s c h e d u l e d an independent m e d i c a l e x a m i n a t i o n f o r 
c l a i m a n t . At some p o i n t b e f o r e the d a t e of the e x a m i n a t i o n , 
c l a i m a n t l e f t the s t a t e . S A I F was unaware t h a t c l a i m a n t had l e f t 
the s t a t e and attempted to r e s c h e d u l e the e x a m i n a t i o n , but 
r e c e i v e d no r e s p o n s e from c l a i m a n t . I n view of t h i s , S A I F i s s u e d 
a second a g g r a v a t i o n d e n i a l on May 6, 1987 and m a i l e d i t to 
c l a i m a n t ' s l a s t known a d d r e s s . C l a i m a n t was s t i l l out of the 
s t a t e a t t h a t time and a p p a r e n t l y d i d not r e c e i v e t h e d e n i a l . I n 
any e v e n t , the d e n i a l was not a p p e a l e d . 

A f t e r r e t u r n i n g to Oregon and spending more time i n 
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p r i s o n because of a p a r o l e v i o l a t i o n , c l a i m a n t s u b m i t t e d to an 
independent m e d i c a l e x a m i n a t i o n w i t h a p a n e l of t he O r t h o p a e d i c 
C o n s u l t a n t s i n October 1987. The e x a m i n a t i o n r e v e a l e d some s i g n s 
of i n t e r n a l derangement of the knee and the p a n e l recommended 
a r t h r o s c o p i c e x a m i n a t i o n . T h i s was c a r r i e d out by Dr. P o s t on 
October 30, 1987. The e x a m i n a t i o n r e v e a l e d the complete a b s e n c e 
of the a n t e r i o r c r u c i a t e l i g a m e n t , a s m a l l t e a r of the m e d i a l 
m e n i s c u s and a p l i c a and c h o n d r o m a l a c i a of the s u r f a c e of the 
me d i a l f e m o r a l c o n d y l e . Dr. Post d e b r i d e d and shaved the c o n d y l a r 
s u r f a c e and recommended a r e h a b i l i t a t i v e e x e r c i s e program f o r the 
o t h e r a b n o r m a l i t i e s he had i d e n t i f i e d . C l a i m a n t was t o t a l l y 
i n c a p a c i t a t e d from working f o r more than 14 days a f t e r t h e 
a r t h r o s c o p i c p r o c e d u r e . 

SAIF i s s u e d a t h i r d a g g r a v a t i o n d e n i a l on November 6, 
1987. C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h i s d e n i a l on 
November 12, 1987. The h e a r i n g was h e l d on F e b r u a r y '9, 1988. At 
the h e a r i n g , c l a i m a n t a d m i t t e d t h a t he had robbed the c o n v e n i e n c e 
s t o r e on August 19, 1985. C l a i m a n t has a l s o been c o n v i c t e d of a 
number of o t h e r f e l o n i e s i n c l u d i n g two f o r g e r i e s . 

FINDINGS OF ULTIMATE FACT 

1. S A I F ' s J a n u a r y 1986 and May 1987 a g g r a v a t i o n d e n i a l s 
a r e f i n a l by o p e r a t i o n of law. C l a i m a n t ' s r i g h t knee c o n d i t i o n 
worsened i n October 1987 as a r e s u l t of the a r t h r o s c o p i c 
p r o c e d u r e . 

2. C l a i m a n t i s not a c r e d i b l e h i s t o r i a n . 

CONCLUSIONS OF LAW 

1. Res J u d i c a t a 

S A I F c o n t e n d s t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
b a r r e d by r e s j u d i c a t a . The R e f e r e e r e j e c t e d t h i s argument on the 
ground t h a t c l a i m a n t ' s c o n d i t i o n had worsened s i n c e t h e l a s t 
unappealed d e n i a l . We agree w i t h the the R e f e r e e ' s c o n c l u s i o n on 
t h i s i s s u e , but s u b s t i t u t e the f o l l o w i n g a n a l y s i s f o r h i s . 

C l a i m a n t underwent an a r t h r o s c o p i c p r o c e d u r e i n October 
1987 which r e s u l t e d i n d i s a b i l i t y s u f f i c i e n t to c o n s t i t u t e a 
worsening under ORS 656.273. . See ORS:656.210; Smith v. S A I F , 
302 Or 396, 400-01 ( 1 9 8 6 ) . A worsening o c c a s i o n e d by a m e d i c a l 
p r o c e d u r e may form the b a s i s f o r an a g g r a v a t i o n c l a i m . C h a p e l of 
Memories v. D a v i s , 91 Or App 232, 234 ( 1 9 8 8 ) . The October 1987 
worsening c r e a t e d a s e t of o p e r a t i v e f a c t s and thu s a c a u s e of 
a c t i o n which was d i s t i n c t from thos e s e t s which became 
u n e n f o r c e a b l e when the J a n u a r y 1986 and May 1987 d e n i a l s became 
f i n a l by o p e r a t i o n of law. L i t i g a t i o n a s s o c i a t e d w i t h the October 
1987 w o r s e n i n g , t h e r e f o r e , i s not p r e c l u d e d by r e s j u d i c a t a . See 
North Clackamas S c h o o l D i s t r i c t v. White, 305 Or 48, 50, m o d i f i e d , 
305 Or 468 ( 1 9 8 8 ) ; C a r r y . A l l i e d P l a t i n g Co., 81 Or App 306, 
309-10 ( 1 9 8 6 ) ; R e s t a t e m e n t (Second) of Judgments §§ 17-19, 24 
(1982 ) . 

2. A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n under ORS 656.273, c l a i m a n t 
has the burden of p r o v i n g a : worsening of h i s c o n d i t i o n s i n c e t h e 
l a s t arrangement of compensation and a c a u s a l r e l a t i o n between t h e 
worsened c o n d i t i o n and h i s compensable May 1984 i n d u s t r i a l 
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i n j u r y . See Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457, 459, 
rev den 297 Or 82 ( 1 9 8 4 ) . As p r e v i o u s l y noted, the a r t h r o s c o p i c 
p r o c e d u r e i n October 1987 r e s u l t e d i n a w o r s e n i n g of c l a i m a n t ' s 
r i g h t knee w i t h i n the meaning of ORS 656.273. The f o c u s of 
i n q u i r y , t h e r e f o r e , i s on the c a u s a t i o n i s s u e . 

The c a u s a t i o n i s s u e i n t h i s c a s e t u r n s on the q u e s t i o n 
o f whether the May 1984 i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g c a u s e of the need f o r the a r t h r o s c o p i c p r o c e d u r e i n 
October 1987. The o n l y m e d i c a l p r o f e s s i o n a l s to r e n d e r an o p i n i o n 
on t h i s q u e s t i o n were Dr.. P o s t and a p a n e l of the O r t h o p a e d i c 
C o n s u l t a n t s . They both thought t h a t the p r o c e d u r e was r e l a t e d to 
the May 1984 i n j u r y . These o p i n i o n s were based on h i s t o r y 
r e c e i v e d from c l a i m a n t to the e f f e c t t h a t he had e x p e r i e n c e d 
s i g n i f i c a n t ongoing symptoms i n h i s knee e v e r s i n c e the May 1984 
i n j u r y and t h a t t h i s c o n d i t i o n had worsened s u d d e n l y i n August 
1985 w i t h o u t any p r e c i p i t a t i n g event and had c o n t i n u e d symptomatic 
t h e r e a f t e r . We c o n c l u d e t h a t c l a i m a n t i s not a c r e d i b l e 
h i s t o r i a n , t h a t the h i s t o r y upon which Dr. P o s t and the 
O r t h o p a e d i c C o n s u l t a n t s based t h e i r o p i n i o n s i s u n r e l i a b l e and, 
t h u s , t h a t c l a i m a n t has f a i l e d to prove a m a t e r i a l c a u s a l r e l a t i o n 
between h i s May 1984 i n d u s t r i a l i n j u r y and h i s need f o r the 
a r t h r o s c o p i c p r o c e d u r e i n October 1987. 

C l a i m a n t s u s t a i n e d a r e l a t i v e l y minor i n j u r y i n May 
1984. He r e t u r n e d to s t r e n u o u s work w i t h i n a few days of the 
i n j u r y and sought no t r e a t m e n t and m i s s e d no work f o r more than a 
y e a r t h e r e a f t e r . C l a i m a n t e x p e r i e n c e d a sudden i n c r e a s e i n 
symptoms on August 19, 1985 f o r which he sought emergency m e d i c a l 
t r e a t m e n t . He t o l d the examining d o c t o r t h a t he had h u r t h i s knee 
t h a t morning w h i l e p i c k i n g b l a c k b e r r i e s and had f a l l e n onto h i s 
b u t t o c k s . C l a i m a n t had a c t u a l l y been out robbing a c o n v e n i e n c e 
s t o r e t h a t morning, but, d i d not mention t h i s a c t i v i t y to the 
d o c t o r . The d o c t o r r e c o r d e d no c o m p l a i n t s of ongoing d i f f i c u l t y 
w i t h the knee p r i o r to August 1985. C l a i m a n t gave a s i m i l a r s t o r y 
to the p o l i c e o f f i c e r , who a r r e s t e d him a few days l a t e r f o r the 
robbery of the c o n v e n i e n c e s t o r e . He s a i d t h a t he had h u r t h i s 
knee when he stepped i n a h o l e w h i l e b e r r y p i c k i n g . 

About a month l a t e r , c l a i m a n t t o l d D r s . T o r r e s and P o s t 
a d i f f e r e n t s t o r y . He t o l d them t h a t h i s knee had b o t h e r e d him 
more or l e s s c o n t i n u o u s l y s i n c e the May 1984 i n j u r y and had gone 
out on August 19, 1985 w i t h o u t any p r e c i p i t a t i n g e v e n t , c a u s i n g 
him to f a l l f o r w a r d . Dr. P o s t l a t e r e x p r e s s e d s u r p r i s e a t the 
p r e s e n c e of bloody f l u i d i n c l a i m a n t ' s knee i n view of t h i s 
h i s t o r y , but c o n t i n u e d to a c c e p t c l a i m a n t ' s s t o r y . 

C l a i m a n t i s not a t r u s t w o r t h y h i s t o r i a n . He has been 
c o n v i c t e d of c r i m e s of d i s h o n e s t y and d e c e i t and, i n March 1987, 
a t t e m p t e d , t o f i l e a f r a u d u l e n t w o r k e r s ' compensation c l a i m f o r h i s 
knee w i t h another employer. 

I n view of the i n c o n s i s t e n t h i s t o r i e s t h a t c l a i m a n t has 
g i v e n , h i s poor r e p u t a t i o n f o r honesty, the absence of any 
documentation of ongoing problems w i t h h i s knee between May 1984 
and August 1985 and t h e p o t e n t i a l l y i n j u r i o u s e v e n t or e v e n t s 
which i m m e d i a t e l y preceded the a c u t e w o r s e n i n g of h i s knee on 
August 19, 1985, we c o n c l u d e he has f a i l e d to prove by a 
p reponderance of the e v i d e n c e t h a t the h i s t o r y he p r o v i d e d to 
D r s . T o r r e s and P o s t and the O r t h o p a e d i c C o n s u l t a n t s was 
a c c u r a t e . The o p i n i o n s rendered by Dr. P o s t and the O r t h o p a e d i c 
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C o n s u l t a n t s r e g a r d i n g a c a u s a l r e l a t i o n between the May 1984 
i n j u r y , the August 1985 worsening and the subs e q u e n t need f o r the 
a r t h r o s c o p i c p r o c e d u r e i n October 1987, t h e r e f o r e , cannot be 
t r u s t e d . See Somers v. S A I F , 77 Or App 259, 263 ( 1 9 8 6 ) . 
C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d to e s t a b l i s h a 
compensable a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r dated March 7, 1988 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l dated November 6, 1987 
i s r e i n s t a t e d and u p h e l d . ; 

GERALD W. LEWIS, Claimant WCB 88-00758 
David Hollander & Assoc., Claimant's Attorneys November 2, 1989 
Norman Cole (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members P e r r y and Howell. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e B e n n e t t ' s o r d e r t h a t d e c l i n e d to a u t h o r i z e an o f f s e t f o r 
a l l e g e d l y o v e r p a i d temporary d i s a b i l i t y c o m p ensation. On r e v i e w , 
the i s s u e i s o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

I n J a n u a r y , 1987, c l a i m a n t proceeded to h e a r i n g b e f o r e 
R e f e r e e S t . M a r t i n , r a i s i n g the i s s u e of premature c l a i m c l o s u r e 
from a J a n u a r y , 1986, D e t e r m i n a t i o n Order. S A I F a p p a r e n t l y 
c r o s s - r e q u e s t e d a h e a r i n g to o b t a i n a u t h o r i z a t i o n f o r an o f f s e t . 
The p r i o r R e f e r e e s e t a s i d e t h e D e t e r m i n a t i o n Order as premature 
and d e c l i n e d t o a d d r e s s t h e o f f s e t i s s u e on the ground t h a t i t had 
not been t i m e l y r a i s e d . 

S A I F has p a i d temporary d i s a b i l i t y c ompensation i n the 
amount of $18,892.79 f o r the f o l l o w i n g time p e r i o d s : 

October 13, 1984, through November 5, 1984 
March 9, 1985, through May 14, 1986 
October 17, 1986, through A p r i l 23, 1987 
November 15, 1987, through December 14, 1987. 

No D e t e r m i n a t i o n Order or l i t i g a t i o n o r d e r has d i r e c t e d 
S A I F to pay temporary d i s a b i l i t y compensation f o r t h e s e t i m e 
p e r i o d s . 

FINDINGS OF.ULTIMATE FACT 

R e f e r e e S t . M a r t i n ' s 1986 o r d e r d i d not f i n a l l y , 
a d j u d i c a t e S A I F ' s c l a i m f o r o f f s e t a u t h o r i z a t i o n on the m e r i t s . 

S A I F has o v e r p a i d temporary d i s a b i l i t y c o m p ensation i n 
the amount of $18,892.79. 

• . CONCLUSIONS OF LAW 

SAIF s e e k s a u t h o r i z a t i o n to o f f s e t o v e r p a i d temporary 
d i s a b i l i t y c o m p e n s a t i o n a g a i n s t f u t u r e awards. The R e f e r e e 
c o n c l u d e d t h a t the d o c t r i n e of r e s j u d i c a t a p r e c l u d e d SAIF from 
r a i s i n g t h a t i s s u e i n t h i s p r o c e e d i n g . We d i s a g r e e . 

S A I F c r o s s - r e q u e s t e d a h e a r i n g i n t h i s m a t t e r r a i s i n g 
t h e o f f s e t i s s u e . C l a i m a n t defended on t h a t i s s u e by r a i s i n g t h e 
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a f f i r m a t i v e d e f e n s e of r e s j u d i c a t a , i.e., " c l a i m p r e c l u s i o n . " 
See North Clackamus S c h o o l D i s t r i c t v. White, 305 Or 48 ( 1 9 8 8 ) . 
I t was, t h e r e f o r e , c l a i m a n t ' s burden to prove the e l e m e n t s of t h a t 
d e f e n s e . Troutman v. E r l a n d s o n , 287 Or 187 ( 1 9 7 9 ) . To p r e v a i l on 
a c l a i m p r e c l u s i o n d e f e n s e , c l a i m a n t must e s t a b l i s h e i t h e r : 
( 1 ) t h a t t h e c l a i m was r a i s e d and f i n a l l y a d j u d i c a t e d i n a p r i o r 
p r o c e e d i n g i n v o l v i n g the same p a r t i e s ; or (2) i f the c l a i m was not 
a c t u a l l y r a i s e d i n t h e p r i o r p r o c e e d i n g , t h a t i t c o u l d have been 
a l l e g e d under the same s e t of o p e r a t i v e f a c t s . T a y l o r y. B a k e r , 
279 Or 139 ( 1 9 7 7 ) ; M i l l i o n v. S A I F , 45 Or App 1097 ( 1 9 8 0 ) . 

C l a i m a n t has f a i l e d to e s t a b l i s h e d the e s s e n t i a l 
e l e m e n t s of t h e r e s j u d i c a t a d e f e n s e . The o n l y e v i d e n c e of what 
t r a n s p i r e d i n t h e p r i o r p r o c e e d i n g which a p p e a r s i n t h i s r e c o r d i s 
the p r i o r R e f e r e e ' s o r d e r , which s t a t e s , i n t e r a l i a : 

" S A I F ' s c o n t e n t i o n f o r an o f f s e t i s 
d i s a l l o w e d a s not b e i n g t i m e l y r a i s e d . " 

« • * * * * * _ 

" I T I S FURTHER ORDERED t h a t S A I F ' s 
c o n t e n t i o n , f o r an o f f s e t i s hereby d e n i e d . " 

As c a n be s e e n , t h e p r i o r R e f e r e e ' s o r d e r i n d i c a t e s 
n e i t h e r t h e t y p e of c o m p e n s a t i o n ( i . e . , temporary or permanent 
d i s a b i l i t y ) nor t he p e r i o d s of a l l e g e d l y o v e r p a i d compensation f o r 
which S A I F was s e e k i n g an o f f s e t . A c c o r d i n g l y , a s f a r as we a r e 
aware, t h e r e i s no e v i d e n c e t h a t the i n s t a n t c l a i m f o r o f f s e t , 
which p e r t a i n s to tem p o r a r y d i s a b i l i t y compensation p a i d f o r 
s p e c i f i c p e r i o d s i n v o l v e s the same s e t of " o p e r a t i v e f a c t s " a s the 
p r i o r c l a i m f o r " o f f s e t . " Moreover, w i t h r e s p e c t t o , a t l e a s t , 
the overpayments t h a t o c c u r r e d a f t e r the d a t e of the p r i o r 
p r o c e e d i n g , J a n u a r y 6, 1987, S A I F o b v i o u s l y c o u l d not have r a i s e d 
an o f f s e t i s s u e i n t h e p r i o r p r o c e e d i n g . C l a i m a n t has t h e r e f o r e 
f a i l e d t o e s t a b l i s h t h a t the o f f s e t i s s u e which S A I F now r a i s e s 
was p r e v i o u s l y l i t i g a t e d . T h e r e f o r e , c l a i m a n t cannot p r e v a i l on 
the t h e o r y t h a t the c l a i m was a c t u a l l y l i t i g a t e d . L i k e t h e 
de f e n d a n t i n Troutman v. E r l a n d s o n , s u p r a , he has f a i l e d t o 
p r e s e n t s u f f i c i e n t e v i d e n c e c o n c e r n i n g what t r a n s p i r e d i n the 
p r i o r p r o c e e d i n g to f o r e c l o s e the p o s s i b i l i t y t h a t the i s s u e 
b e f o r e us was never a c t u a l l y l i t i g a t e d . 

We t h e r e f o r e t u r n t o c l a i m a n t ' s c o n t e n t i o n t h a t t h e 
o f f s e t i s s u e i s b a r r e d b ecause i t c o u l d have been r a i s e d i n t h e 
p r i o r p r o c e e d i n g . C l a i m a n t c o n t e n d s t h a t t h e 1984 and 1985-1986 
overpayments were r i p e f o r l i t i g a t i o n a t t h e t i m e o f t h e 1986 
h e a r i n g . While t h a t may be, t r u e , r i p e n e s s a l o n e i s i n s u f f i c i e n t 
to c r e a t e a r e s j u d i c a t a b a r . C l a i m a n t must a l s o e s t a b l i s h t h a t 
the o f f s e t c l a i m a r o s e out of the same s e t of o p e r a t i v e f a c t s a s 
o t h e r i s s u e s l i t i g a t e d i n t h a t h e a r i n g . The o n l y i s s u e d i s p o s e d 
of on the m e r i t s by R e f e r e e S t . M a r t i n was a premature c l o s u r e 
c l a i m . The key to t h e premature c l o s u r e i s s u e was whether or not 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J a n u a r y 2, 1986. The 
e v i d e n c e r e l e v a n t to t h a t q u e s t i o n i s v e r y d i f f e r e n t than what i s 
r e l e v a n t to the c l a i m e d overpayments. We c o n c l u d e t h a t the o f f s e t 
i s s u e p r e s e n t l y b e f o r e us d i d not a r i s e out of the same s e t of 
o p e r a t i v e f a c t s as' the premature c l o s u r e i s s u e . C l a i m a n t has 
t h e r e f o r e f a i l e d t o e s t a b l i s h a r e s j u d i c a t a bar based on f a i l u r e 
to r a i s e the o f f s e t i s s u e i n the p r i o r p r o c e e d i n g . 

We, t h e r e f o r e , may d e c i d e t h e o f f s e t i s s u e i n t h i s 
p r o c e e d i n g . -1947-



The M e r i t s of the O f f s e t I s s u e 

S A I F has p a i d p e r i o d s of temporary d i s a b i l i t y 
c o mpensation from October 13, 1984, through December 14, 1987. 
( E x s . 3 & 9 ) . C l a i m a n t does not c h a l l e n g e the c o n t e n t i o n t h a t he 
i s not e n t i t l e d to c o m p e n s a t i o n f o r t h o s e p e r i o d s . For t h a t 
r e a s o n and inasmuch a s S A I F was never d i r e c t e d to pay such 
c o m p e n s a t i o n , we have f u r t h e r found t h a t t h e r e was an 
overpayment. The overpayment amounts to $18,892.79. I d . We, 
t h e r e f o r e , g r a n t S A I F ' s r e q u e s t to o f f s e t i t s overpayment of 
$18,892.79 from any unpaid or f u t u r e awards of permanent 
d i s a b i l i t y c o m p ensation. Rodney A. V a n d e r l i n , 39 Van N a t t a 680 
( 1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated May 6, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t 
d e c l i n e d to g r a n t S A I F ' s r e q u e s t f o r an o f f s e t i s r e v e r s e d . S A I F 
i s a u t h o r i z e d to o f f s e t i t s $18,892.79 overpayment from any unpaid 
or f u t u r e awards of permanent d i s a b i l i t y c o m p e n s a t i o n . A l l 
r e m a i n i n g p o r t i o n s of the R e f e r e e ' s o r d e r a r e a f f i r m e d . 

JERRY P. SHULTS, Claimant WCB 86-18111, 86-01825, 86-01826, 
Pozzi, et a l . , Claimant's Attorneys 86-01827 & 87-06440 
Beers, e t a l . , Defense Attorneys November 2, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 
Foss, et a l . , Defense Attorneys 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of the p o r t i o n of R e f e r e e 
B l e v i n s ' o r d e r t h a t upheld The S a l v a t i o n Army's d e n i a l s of h i s 
a g g r a v a t i o n c l a i m s f o r a r i g h t h i p c o n d i t i o n . We r e v e r s e . 

ISSUE 

A g g r a v a t i o n 

( 1 ) Has c l a i m a n t ' s r i g h t h i p c o n d i t i o n worsened s i n c e 
the l a s t award of compensation? 

(2) Did the compensable r i g h t h i p i n j u r y i n 1980 
m a t e r i a l l y c o n t r i b u t e to t h a t w o r s e n i n g ? 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d t h r e e i n d u s t r i a l i n j u r i e s i n 1980 
w h i l e working as a t r u c k d r i v e r f o r The S a l v a t i o n Army. I n J u l y , 
1980, he compensably i n j u r e d h i s r i g h t h i p when he s l i p p e d w h i l e 
l i f t i n g a r e f r i g e r a t o r . He was d i a g n o s e d w i t h r i g h t t r o c h a n t e r i c 
b u r s i t i s , r i g h t p i r i f o r m i s s t r a i n and o s t e o a r t h r i t i s of the r i g h t 
h i p j o i n t . He t r e a t e d c o n s e r v a t i v e l y w i t h Dr. R a b i n , a 
c h i r o p r a c t o r , and was t a k e n o f f work f o r s e v e r a l weeks i n 1981 due 
to the i n j u r y . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
September 14,.1981, w i t h awards of temporary d i s a b i l i t y and 
25 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r the l o s s of use or 
f u n c t i o n of the r i g h t l e g ( h i p ) . 

I n September, 1980, c l a i m a n t compensably i n j u r e d h i s low 
back w h i l e u n l o a d i n g c a r p e t from h i s t r u c k . The d i a g n o s i s was a 
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lumbar s t r a i n . He was t a k e n o f f work f o r a few days and t r e a t e d 
c o n s e r v a t i v e l y w i t h R a b i n . That c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order on December 30, 1980, w i t h an award of temporary d i s a b i l i t y 
o n l y . 

I n October, 1980, c l a i m a n t compensably i n j u r e d h i s low 
back w h i l e l o a d i n g a bathtub onto h i s t r u c k . The d i a g n o s i s was 
moderate to s e v e r e l u m b o s a c r a l s t r a i n . He was t a k e n o f f work f o r 
s e v e r a l weeks and t r e a t e d c o n s e r v a t i v e l y . That c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on F e b r u a r y 19, 1981, w i t h an award of 
temporary d i s a b i l i t y o n l y . 

At the time of t h o s e i n j u r i e s , c l a i m a n t was a l s o employed 
a s a p a r t - t i m e bus d r i v e r f o r the l o c a l s c h o o l d i s t r i c t , w o r king 
e a r l y mornings and l a t e a f t e r n o o n s throughout the academic y e a r . 
I n 1983 he l e f t employment w i t h The S a l v a t i o n Army f o r r e a s o n s 
u n r e l a t e d to h i s i n j u r i e s . He began working more hours f o r the 
s c h o o l d i s t r i c t . 

C l a i m a n t d i d not seek t r e a t m e n t f o r h i s r i g h t h i p from 
l a t e 1981 through September, 1985, because he had been t o l d t h a t 
f u r t h e r t r e a t m e n t would not be c u r a t i v e . However, h i s r i g h t h i p 
p a i n p e r s i s t e d and g r a d u a l l y i n c r e a s e d d u r i n g t h a t t i m e . 

I n O c tober, 1985, c l a i m a n t saw Dr. Adams, an o r t h o p e d i s t , 
f o r i n c r e a s i n g r i g h t h i p p a i n . He a l s o had numbness and a b u r n i n g 
s e n s a t i o n a l o n g the r i g h t l e g . The d i a g n o s i s was o s t e o a r t h r i t i s of 
the r i g h t h i p . A c omparison of c l a i m a n t ' s t h e n - c u r r e n t h i p 
c o n d i t i o n w i t h x - r a y s t a k e n i n 1980 r e v e a l e d s i g n i f i c a n t 
p r o g r e s s i o n of the o s t e o a r t h r i t i s . C l a i m a n t d i d not m i s s any time 
from work due to i n c r e a s i n g h i p symptoms. 

On December 9, 1985, The S a l v a t i o n Army i s s u e d s e p a r a t e 
l e t t e r s d enying c l a i m a n t ' s a g g r a v a t i o n c l a i m s r e l a t i n g to each of 
the t h r e e i n d u s t r i a l i n j u r i e s i n 1980, c o n t e n d i n g t h a t c l a i m a n t ' s 
c o n d i t i o n had not worsened. The l e t t e r s a l s o d e n i e d m e d i c a l 
s e r v i c e s f o r the c u r r e n t h i p c o n d i t i o n as u n r e l a t e d to the 
i n d u s t r i a l i n j u r i e s . 

I n June, 1986, c l a i m a n t ' s employment w i t h the s c h o o l 
d i s t r i c t was t e r m i n a t e d f o r r e a s o n s u n r e l a t e d to h i s p h y s i c a l 
c o n d i t i o n . C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m w i t h the 
s c h o o l d i s t r i c t ' s c a r r i e r , a l l e g i n g t h a t h i s bus d r i v i n g a c t i v i t i e s 
c o n t r i b u t e d to h i s c u r r e n t h i p c o n d i t i o n . That c l a i m was d e n i e d . 
The R e f e r e e upheld t h a t d e n i a l , and i t i s not an i s s u e on Board 
r e v i e w . 

At h e a r i n g , c l a i m a n t had c o n s t a n t r i g h t h i p p a i n 
r a d i a t i n g to h i s r i g h t c a l f and, o c c a s i o n a l l y , h i s a n k l e . . The p a i n 
i n c r e a s e s s h a r p l y w i t h sudden movements of h i s r i g h t l e g or f o o t 
and w i t h c e r t a i n a c t i v i t i e s such as c l i m b i n g or d e s c e n d i n g s t a i r s , 
g e t t i n g i n or out of c h a i r s , s t e p p i n g o f f c u r b s , and w a l k i n g on 
uneven ground. Tr 34, 43. He cannot walk c o n t i n u o u s l y f o r more 
than 10 t o 15 m inutes due to the i n c r e a s e i n h i p p a i n and o n s e t of 
numbness and b u r n i n g i n the r i g h t l e g . Tr 43. He has problems 
w i t h h i s r i g h t knee g i v i n g way d u r i n g prolonged w a l k i n g or 
s t a n d i n g . Tr 45. He a l s o has g r e a t e r d i f f i c u l t i e s s l e e p i n g i n any 
one p o s i t i o n f o r v e r y l o n g . Tr 40-41. At the time of h e a r i n g , 
c l a i m a n t was working as an independent c o n t r a c t o r , t r a n s p o r t i n g two 
s t u d e n t s to s p e c i a l e d u c a t i o n c l a s s e s . 

C l a i m a n t ' s l a s t award of compensation was the 
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D e t e r m i n a t i o n Order of September 14, 1981. At the time of t h a t 
o r d e r , c l a i m a n t had c h r o n i c r i g h t h i p p a i n w i t h a s s o c i a t e d 
d e c r e a s e s i n range of h i p motion. He a l s o had d i f f i c u l t y bending 
over from a s i t t i n g p o s i t i o n . He c o u l d not walk c o n t i n u o u s l y f o r 
more than 20 minutes on a hard f l o o r w i t h o u t s i g n i f i c a n t h i p p a i n . 
He c o u l d not perform r e p e t i t i v e l i f t i n g of more then 50 pounds. 
Ex. 30. , . 

FINDINGS OF ULTIMATE FACT 

1. C l a i m a n t ' s r i g h t h i p c o n d i t i o n has worsened s i n c e h i s 
l a s t award of compensation. 

2. The compensable r i g h t h i p i n j u r y i n 1980 m a t e r i a l l y 
c o n t r i b u t e d to t h a t w o r s e n i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e upheld The S a l v a t i o n Army's a g g r a v a t i o n 
d e n i a l s , c o n c l u d i n g t h a t c l a i m a n t f a i l e d to s u s t a i n h i s burden of 
p r o v i n g t h a t the compensable i n j u r i e s i n 1980 m a t e r i a l l y 
c o n t r i b u t e d to h i s c u r r e n t h i p c o n d i t i o n . . We d i s a g r e e w i t h t h a t 
c o n c l u s i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , c l a i m a n t 
must prove t h a t : (1) h i s r i g h t h i p c o n d i t i o n has worsened s i n c e 
the l a s t award of compensation so t h a t he i s more d i s a b l e d , e i t h e r 
t e m p o r a r i l y or p e r m a n e n t l y ; and ( 2 ) h i s compensable i n j u r i e s i n 
1980 m a t e r i a l l y c o n t r i b u t e d to t h a t w o r s e n i n g . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
G r a b l e y. Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Smith v. 
S A I F , 302 Or 396, 399 ( 1 9 8 6 ) . For the sake of c l a r i t y , we b e g i n 
w i t h the c a u s a t i o n element of the t e s t . 

C a u s a t i o n 

A l l of t h e m e d i c a l e v i d e n c e on c a u s a t i o n was g e n e r a t e d by 
Dr. Adams, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t . Adams o p i n e s t h a t 
c l a i m a n t ' s a r t h r i t i c r i g h t h i p p r e e x i s t e d the 1980 i n j u r i e s and 
t h a t the i n j u r i e s d i d not c o n t r i b u t e to the p r o g r e s s i o n of t he 
a r t h r i t i c p r o c e s s i t s e l f . He adds, however, t h a t t h e i n j u r i e s had 
a " m a t e r i a l r o l e " i n the symptomatology of h i p p a i n . Ex 41, 
44-30. Adams a l s o o p i n e s t h a t c l a i m a n t ' s e x c e s s i v e weight i s t he 
"major" or "main" problem. 

To be a " m a t e r i a l c o n t r i b u t i n g c a u s e , " the i n j u r i e s need 
not be the s o l e , or even p r i n c i p a l , c a u s e . See Van B l o k l a n d v. 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 
T a k i n g a l l of Dr. Adams's r e p o r t s and t e s t i m o n y as a whole, we a r e 
persuaded t h a t the compensable i n j u r i e s i n 1980 were a m a t e r i a l 
c o n t r i b u t i n g c a u s e of c l a i m a n t ' s i n c r e a s e d r i g h t h i p symptoms. We 
next d e t e r m i n e whether t h o s e i n c r e a s e d symptoms c o n s t i t u t e a 
worsening of c l a i m a n t ' s c o n d i t i o n . 

Worsened C o n d i t i o n 

I n c r e a s e d symptoms i n v o l v i n g a s c h e d u l e d body p a r t , i n 
and of t h e m s e l v e s , do not e s t a b l i s h a worsened c o n d i t i o n u n l e s s 
they r e s u l t i n a g r e a t e r l o s s , of f u n c t i o n of the body p a r t t h a n was 
a n t i c i p a t e d by the l a s t award of co m p e n s a t i o n . See Gwynn v. S A I F , 
304 Or 345, 352 ( 1 9 8 7 ) ; Smith v. S A I F , s u p r a , 302 Or a t 401. 
C l a i m a n t p e r s u a s i v e l y t e s t i f i e d t h a t h i s symptoms and p h y s i c a l 
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l i m i t a t i o n s have s t e a d i l y i n c r e a s e d s i n c e the l a s t award of 
c o m pensation i n 1981. I n a d d i t i o n to h i p p a i n t h a t has p e r s i s t e d 
s i n c e 1981, he now has numbness and b u r n i n g i n the r i g h t l e g d u r i n g 
c e r t a i n a c t i v i t i e s s uch as p r olonged w a l k i n g . Whereas he c o u l d 
walk c o n t i n u o u s l y f o r 20 minutes i n 1981, he can now do so f o r o n l y 
10 to 15 m i n u t e s . He a l s o t e s t i f i e d to g r e a t e r problems w i t h 
s l e e p i n g and a g i l i t y . He now; cannot walk on uneven ground and has 
g r e a t e r d i f f i c u l t y w i t h numerous a c t i v i t i e s r e q u i r i n g placement or 
s u p p o r t of the r i g h t l e g and f o o t . A f t e r r e v i e w i n g t h i s r e c o r d , we 
a r e s a t i s f i e d t h a t i n c r e a s e d symptoms have r e s u l t e d i n a g r e a t e r 
l o s s of f u n c t i o n of the r i g h t h i p than was a n t i c i p a t e d by the l a s t 
award of c o m pensation. We f i n d , t h e r e f o r e , t h a t c l a i m a n t ' s 
i n c r e a s e d h i p symptoms c o n s t i t u t e a "worsened c o n d i t i o n " under 
ORS 6 5 6 . 2 7 3 ( 1 ) . C l a i m a n t ' s a g g r a v a t i o n c l a i m i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 1, 1988 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . The p o r t i o n of the R e f e r e e ' s o r d e r t h a t 
upheld The S a l v a t i o n Army's December 9, 1985, d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m r e l a t i n g to the i n d u s t r i a l i n j u r y of J u l y 7, 
1980, i s r e v e r s e d . That d e n i a l i s s e t a s i d e and c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s remanded to The S a l v a t i o n Army f o r p r o c e s s i n g 
a c c o r d i n g to law. The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a s s e s s e d f e e s of $2,000 
f o r s e r v i c e s r e n d e r e d a t h e a r i n g and $500 f o r s e r v i c e s r e ndered on 
r e v i e w . The Board approves a c l i e n t - p a i d f e e not to exceed $2,396, 
p a y a b l e t o The S a l v a t i o n Army's c o u n s e l . A c l i e n t - p a i d f e e not to 
exceed $360 i s a l s o approved f o r L i b e r t y Northwest I n s u r a n c e 
C o r p o r a t i o n ' s c o u n s e l . 

NANCY V. STOREY, Claimant WCB 87-01651 
Charles D. Maier, Claimant's Attorney November 2, 1989 
Lindsay, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
M i c h a e l Johnson's o r d e r t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " 
d e n i a l of c l a i m a n t ' s October 17, 1986 i n j u r y c l a i m ; and 
( 2 ) a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . On r e v i e w , the i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s , 
and a t t o r n e y f e e s . .We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t was 43 y e a r s of age a t h e a r i n g . She s u f f e r e d a 
compensable i n j u r y i n F e b r u a r y 1984 to her low back. The c l a i m 
was a c c e p t e d as n o n d i s a b l i n g . 

On F r i d a y , October 17, 1986, w h i l e working f o r the same 
employer, c l a i m a n t s l i p p e d a t work and f e l l a g a i n s t a w a l l . She 
s u f f e r e d p a i n i n her s h o u l d e r and low back. She was o f f work over 
the weekend and went to work on Monday, October 20, 1986. She was 
then o f f work f o r t h r e e days and completed a Form 801 d e s c r i b i n g 
her a c c i d e n t . On i t , c l a i m a n t s t a t e s t h a t her l e f t f o o t s l i d 
f o r w a r d and she h i t her s h o u l d e r on the w a l l when she t r i e d t o 
c a t c h h e r s e l f . C l a i m a n t i d e n t i f i e d the i n j u r e d body p a r t as the 
s h o u l d e r . T h i s form was completed and s i g n e d by the employer on 
October 23, 1986. 
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The i n s u r e r a c c e p t e d the c l a i m as a n o n d i s a b l i n g i n j u r y 
on October 31/ 1986 by marking the boxes on the Form 801. 
C l a i m a n t d i d not r e c e i v e a copy of the 801. 

Dr. S n i d e r s i g n e d a s u p p l e m e n t a l m e d i c a l r e p o r t 
(Form 828) on November 14, 1986, which s t a t e d t h a t c l a i m a n t was 
l a s t t r e a t e d on May 27, 1986 and which a l s o gave the 1984 i n j u r y 
as the date of i n j u r y . 

On J a n u a r y 2, 1987, the i n s u r e r f i l e d a Form 1502 w i t h 
the E v a l u a t i o n D i v i s i o n which r e f e r r e d to the F e b r u a r y , 1984, 
i n j u r y . The i n s u r e r i n d i c a t e d t h a t i t was d e f e r r i n g a c c e p t a n c e or 
d e n i a l on a d i s a b l i n g a g g r a v a t i o n c l a i m . 

C l a i m a n t c o n t i n u e d to work u n t i l J a n u a r y 7, 1987. She 
was t a k e n o f f work on t h a t date by Dr. Anderson, c h i r o p r a c t o r . On 
J a n u a r y 26, 1987, Dr. Anderson r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g from l e f t l e g and h i p p a i n due to the October 17, 1986 
i n j u r y . The r e p o r t was r e c e i v e d by the i n s u r e r on F e b r u a r y 2, 
1987. 

On J a n u a r y 29, 1987, c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g i n d i c a t i n g the i s s u e s would i n c l u d e "de f a c t o " d e n i a l and 
f a i l u r e to, c l a s s i f y the i n j u r y a s a new i n j u r y c l a i m . 

On F e b r u a r y 11, 1987, Dr. Anderson f i l e d a Form 828 w i t h 
the D i v i s i o n i n d i c a t i n g t h a t he was t r e a t i n g c l a i m a n t f o r a new 
i n j u r y s u f f e r e d October 17, 1986 and t h a t c l a i m a n t would be o f f 
work u n t i l a c o n s u l t a t i o n w i t h a n e u r o s u r g e o n . I t was r e c e i v e d by 
the i n s u r e r on F e b r u a r y 18, 1987. 

On A p r i l 7, 1987, the i n s u r e r f i l e d a new Form 1502 
a c c e p t i n g the c l a i m as a n o n d i s a b l i n g new i n j u r y . The temporary 
t o t a l d i s a b i l i t y r a t e under the 1984 c l a i m was l e s s than the r a t e 
under the 1986 "new i n j u r y " c l a i m . T h e r e a f t e r , the i n s u r e r 
a d j u s t e d the temporary d i s a b i l i t y r a t e to r e f l e c t payment under 
the 1986 c l a i m . ; 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t " a c c e p t a n c e " on a Form 801 
does not c o n s t i t u t e a f o r m a l a c c e p t a n c e because i t does not meet 
the f o u r s p e c i f i c r e q u i r e m e n t s of ORS 6 5 6 . 2 6 2 ( 6 ) . The R e f e r e e 
a l s o h e l d t h a t t h e payment o f . b e n e f i t s keyed to c l a i m a n t ' s 1984 
i n j u r y d i d not c o n s t i t u t e an a c c e p t a n c e of the 1986 i n j u r y . 
T h e r e f o r e , the R e f e r e e found a "de, f a c t o " d e n i a l of the 1986 
i n j u r y c l a i m 

The. i n s u r e r t a k e s the p o s i t i o n t h a t i t s c o m p l e t i o n of 
the 801 c l a i m form c o n s t i t u t e d a v a l i d a c c e p t a n c e . We a g r e e . 
A c c e p t a n c e of a c l a i m i s a c c o m p l i s h e d by c h e c k i n g the a p p r o p r i a t e 
o p t i o n s on a c l a i m form. U. S. Bakery v. DuVal, 86 Or App 120 
( 1 9 8 7 ) . See a l s o G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494 ( 1 9 8 8 ) ; 
Johnson v. S p e c t r a P h y s i c s , 303 Or 49 (.1987). 

C l a i m a n t c o n t e n d s , n e v e r t h e l e s s , t h a t a c c e p t a n c e by 
check-the-box on an. 801 form i s not a f o r m a l a c c e p t a n c e i f , i n 
f a c t , c l a i m a n t never r e c e i v e d her.copy of the 801.. We d i s a g r e e . 
An 801 form i s not r e q u i r e d to be m a i l e d to c l a i m a n t i n o r d e r t o 
be a v a l i d a c c e p t a n c e . Even i f i t were, t h e r e i s no e v i d e n c e t h a t 
i t was not i n t h i s c a s e . I n any e v e n t , " a c c e p t a n c e " i s an a c t 
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through which the i n s u r e r acknowledges r e s p o n s i b i l i t y f o r t he 
i n j u r y or c o n d i t i o n c o n t a i n e d i n a c l a i m and o b l i g a t e s i t s e l f t o 
p r o v i d e the b e n e f i t s due under the law i n a w r i t i n g of t h e type 
t h a t i s o r d i n a r i l y a d d r e s s e d t o t h e c l a i m a n t . 

C l a i m a n t c o n f u s e s the a c t of a c c e p t a n c e w i t h t h e 
i n s u r e r ' s r e s p o n s i b i l i t y to f u r n i s h n o t i c e of t h a t a c c e p t a n c e 
under ORS 6 5 6 . 2 6 2 ( 6 ) . N o t i c e o c c u r s a f t e r a c c e p t a n c e has been 
a c c o m p l i s h e d . The q u e s t i o n of whether n o t i c e has been p r o p e r l y 
f u r n i s h e d i s one of c l a i m s p r o c e s s i n g , not a q u e s t i o n of whether 
or not a c l a i m has been a c c e p t e d . 

Here, c l a i m a n t ' s October 17, 1986 i n j u r y was a c c e p t e d by 
the i n s u r e r ' s c o m p l e t i o n of t h e Form 801 on October 3 1 , 1986. The 
R e f e r e e e r r e d i n f i n d i n g t h e r e was a "de f a c t o " d e n i a l of t h e 
c l a i m . 

The R e f e r e e a s s e s s e d a p e n a l t y and an a t t o r n e y f e e based 
on the a f o r e m e n t i o n e d "de f a c t o " d e n i a l a n a l y s i s . Although we 
agree w i t h t h e R e f e r e e ' s a s s e s s m e n t of a p e n a l t y and a t t o r n e y f e e , 
we do so f o r a d i f f e r e n t r e a s o n . We c o n c l u d e t h a t the i n s u r e r was 
u n r e a s o n a b l y slow i n r e d e s i g n a t i n g t h e October 1986 i n j u r y as 
d i s a b l i n g and p a y i n g temporary t o t a l d i s a b i l i t y b e n e f i t s under t h e 
1986 c l a i m r a t h e r t h a n c l a i m a n t ' s 1984 c l a i m . The i n s u r e r had 
n o t i c e of the time l o s s a u t h o r i z a t i o n f o r the new i n j u r y on 
February. 2, 1987. The i n s u r e r u n r e a s o n a b l y c o n t i n u e d t o t r e a t t h e 
c l a i m as an a g g r a v a t i o n u n t i l A p r i l 1987. The p e n a l t y and f e e , a s 
a s s e s s e d by the R e f e r e e , i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r dated October 5, 1987, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t s e t 
a s i d e a "de f a c t o " d e n i a l and awarded a $1200 a t t o r n e y f e e i s 
r e v e r s e d . The remainder of t he R e f e r e e ' s o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e from the i n s u r e r to i t s c o u n s e l , not to 
exceed $571.50, i s approved. 

JOSEPH SWEET, Claimant WCB 87-03179 
Reynolds & S w i f t , Claimant's Attorneys " November 2, 1989 
K i l p a t r i c k & Pope, Defense Attorney Order on Review 
Carl Davis, Assis t a n t Attorney General 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
W a s l e y ' s o r d e r t h a t d i s m i s s e d h i s h e a r i n g r e q u e s t as u n t i m e l y 
f i l e d . On r e v i e w , c l a i m a n t contends t h a t : ( 1 ) h i s h e a r i n g 
r e q u e s t was t i m e l y f i l e d ; ( 2 ) h i s b i l a t e r a l l e g i n j u r y i s 
compensable; and ( 3 ) a p e n a l t y and r e l a t e d a t t o r n e y f e e s h o u l d be 
a s s e s s e d f o r the employer's a l l e g e d l y u n r e a s o n a b l e f a i l u r e to 
a c c e p t or deny the c l a i m w i t h i n 60 d a y s . We r e v e r s e . 

ISSUES 

1 . T i m e l i n e s s of c l a i m a n t ' s h e a r i n g r e q u e s t . ' 

2. C o m p e n s a b i l i t y of c l a i m a n t ' s b i l a t e r a l l e g i n j u r y . 

.3. ' P e n a l t y and a t t o r n e y f e e f o r the employer's 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e to a c c e p t or deny t h e c l a i m w i t h i n 
60 d a y s . -1953-



FINDINGS OF FACT 

We a d o p t t h e f i r s t t h r o u g h f o u r t h p a r a g r a p h s i n t h e 
"FINDINGS OF FACT AND CONCLUSIONS" p o r t i o n o f t h e R e f e r e e ' s o r d e r , 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . A l t h o u g h t h e e m p l o y e r knew o f 
t h e i n j u r y on September 1 1 , 1986, t h e e m p l o y e r n e i t h e r a c c e p t e d 
n o r f o r m a l l y d e n i e d r e s p o n s i b i l i t y f o r t h e i n j u r y . C l a i m a n t f i l e d 
h i s h e a r i n g r e q u e s t on F e b r u a r y 27, 1987, more t h a n f i v e m o n t h s 
l a t e r . 

FINDINGS OF ULTIMATE FACT 

The m o t o r v e h i c l e a c c i d e n t on September 1 1 , 1986, was 
a w o r k - r e l a t e d e v e n t . T h a t a c c i d e n t m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s b i l a t e r a l l e g i n j u r y and r e s u l t i n g need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f H e a r i n g R e q u e st 

The R e f e r e e c o r r e c t l y f o u n d t h a t t h e e m p l o y e r had a c t u a l 
k n o w l e d g e o f c l a i m a n t ' s i n j u r y on. t h e d a t e o f i n j u r y , b u t t h a t t h e 
e m p l o y e r n e v e r a c c e p t e d o r d e n i e d r e s p o n s i b i l i t y f o r t h e i n j u r y . 
The R e f e r e e c o r r e c t l y r e a s o n e d t h a t t h e i n j u r y c l a i m was d e n i e d 
"de f a c t o " a f t e r November 10, 1986, t h e s i x t i e t h ( 6 0 t h ) day a f t e r 
t h e e m p l o y e r -knew o f t h e i n j u r y . See ORS 656 . 262 ( 6 ) ; B a r r v. EBI 
Companies, 88 Or App 132, 134 ( 1 9 8 7 ) ; S y p h e r s v. K-W L o g g i n g , 
I n c . , 51 Or App 769, 7 7 1 , r e v den' 291.Or 151 ( 1 9 8 1 ) . However, t h e 
R e f e r e e t h e n c i t e d S y p h e r s , s u p r a , f o r t h e p r o p o s i t i o n t h a t 
c l a i m a n t must f i l e h i s r e q u e s t f o r h e a r i n g on t h e "de f a c t o " 
d e n i a l w i t h i n 60 days a f t e r t h a t d e n i a l . Because c l a i m a n t f a i l e d 
t o f i l e h i s h e a r i n g r e q u e s t - w i t h i n 60 days a f t e r November 10, 
1986, t h e d e s i g n a t e d d a t e o f t h e "de f a c t o " d e n i a l , and f a i l e d t o 
e s t a b l i s h good cause f o r h i s f a i l u r e t o do s o , t h e R e f e r e e 
c o n c l u d e d t h a t t h e h e a r i n g c o u l d n o t be g r a n t e d . We d i s a g r e e w i t h 
t h e R e f e r e e ' s l e g a l p r o p o s i t i o n and c o n c l u s i o n . 

We have p r e v i o u s l y s t a t e d t h a t , t h e r e i s no 
l i m i t a t i o n s p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on a "de 
f a c t o " d e n i a l . Roger G. P r u s a k , 40 Van N a t t a 2037, 2040 ( 1 9 8 8 ) . 
ORS 656. 319( 1 ) ( a ) p r o v i d e s t h a t a h e a r i n g on a d e n i a l o f 
c o m p e n s a t i o n s h a l l n o t be g r a n t e d u n l e s s t h e h e a r i n g r e q u e s t i s 
f i l e d w i t h i n 60 days a f t e r " c l a i m a n t was n o t i f i e d o f t h e d e n i a l . " 
A d d i t i o n a l l y , ORS 6 5 6 . 2 6 2 ( 8 ) p r o v i d e s i n r e l e v a n t p a r t t h a t a 
w o r k e r may r e q u e s t a h e a r i n g on a d e n i a l " w i t h i n 60 days a f t e r t h e 
m a i l i n g o f t h e n o t i c e o f d e n i a l . " H e r e , t h e r e i s no e v i d e n c e t h a t 
any n o t i c e o f d e n i a l was e v e r m a i l e d t o c l a i m a n t . C l a i m a n t n e v e r 
r e c e i v e d n o t i f i c a t i o n o f t h e d e n i a l . A c c o r d i n g l y , t h e 60-day 
l i m i t a t i o n s p e r i o d n e v e r commenced. 

The R e f e r e e ' s r e l i a n c e on S y p h e r s , s u p r a , i s m i s p l a c e d . 
I n t h a t c a s e , t h e c o u r t m e r e l y h e l d t h a t a h e a r i n g r e q u e s t i s , 
p r e m a t u r e and i n e f f e c t i v e i f i t i s f i l e d b e f o r e a c c e p t a n c e o r 
d e n i a l o f a c l a i m and w i t h i n t h e 60-day l i m i t a t i o n s p e r i o d f o r 
a c c e p t i n g o r d e n y i n g t h e c l a i m . I d . The c o u r t i n S y p h e r s s a i d 
n o t h i n g c o n c e r n i n g a l i m i t a t i o n s p e r i o d f o r f i l i n g a h e a r i n g 
r e q u e s t on a "de f a c t o " d e n i a l . Hence, t h a t case i s i n a p p o s i t e 
h e r e . 

On r e v i e w , t h e e m p l o y e r o f f e r s B a r r v. EBI Companies, 
s u p r a , as a u t h o r i t y s u p p o r t i n g t h e R e f e r e e ' s d e c i s i o n . We a r e n o t 
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p e r s u a d e d . The c o u r t i n B a r r , s u p r a , s t a t e d t h a t " [ a ] claimant-
may r e q u e s t a h e a r i n g on a d e n i a l w i t h i n 60 days a f t e r e i t h e r 'the 
m a i l i n g of the n o t i c e of d e n i a l , ' ORS 656 .262 ( 8 ) , or the d_e f a c t o 
d e n i a l [ c i t i n g S y p h e r s , s u p r a . ] . " We note, however, t h a t t h e r e 
was no de f a c t o d e n i a l a t i s s u e i n t h a t c a s e . Hence, we r e g a r d 
the language c o n c e r n i n g the t i m e l i n e s s of h e a r i n g r e q u e s t from a 
de f a c t o d e n i a l as d i c t a and not c o n t r o l l i n g h e r e . Moreover, we 
a r e t r o u b l e d by the c o u r t ' s r e l i a n c e on S y p h e r s which, as we 
s t a t e d above, s a y s n o t h i n g about a l i m i t a t i o n s p e r i o d f o r 
a p p e a l i n g from a de^ f a c t o d e n i a l . 

We a r e more persuaded by Bebout v. S A I F , 22 Or App 1, 
a f f ' d 273 Or 487 ( 1 9 7 5 ) . I n t h a t c a s e , the SAIF C o r p o r a t i o n , 
a c t i n g a s p r o c e s s i n g agent f o r a noncomplying employer, had a c t u a l 
knowledge of c l a i m a n t ' s o c c u p a t i o n a l death c l a i m one or two months 
a f t e r t h e a c c i d e n t but f a i l e d to i s s u e a w r i t t e n d e n i a l of the 
c l a i m u n t i l a l m o s t two y e a r s l a t e r . C l a i m a n t then f i l e d a r e q u e s t 
f o r h e a r i n g on the d e n i a l w i t h i n 60 days of the l e t t e r . The c o u r t 
h e l d t h a t the h e a r i n g r e q u e s t was t i m e l y . I d . a t 5. We f i n d 
ample a u t h o r i t y f o r a d h e r i n g t o our p r e v i o u s h o l d i n g t h a t t h e r e i s 
no l i m i t a t i o n s p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on a 
de f a c t o d e n i a l . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t i n t h i s c a s e was not u n t i m e l y . 

C o m p e n s a b i l i t y 

B e f o r e a d d r e s s i n g the i s s u e of c o m p e n s a b i l i t y , we note 
the s u g g e s t i o n i n the r e c o r d t h a t t h i s employer may be a 
noncomplying employer. We have p r e v i o u s l y h e l d t h a t the i s s u e of 
noncompliance i s g e n e r a l l y not n e c e s s a r y to the d e c i s i o n of 
c o m p e n s a b i l i t y . Henry C. Adovnik, 36 Van N a t t a 14 ( 1 9 8 4 ) . 
Whether the employer i s complying can be e s t a b l i s h e d by a s e p a r a t e 
o r d e r of the D i r e c t o r under ORS 6 5 6 . 0 5 2 ( 2 ) , and i s not e s s e n t i a l 
to the d e c i s i o n of c o m p e n s a b i l i t y . I d . a t 15. I t i s a n e c e s s a r y 
i s s u e o n l y when the q u e s t i o n of c o v e r a g e i s r a i s e d as a d e f e n s e t o 
a c l a i m f o r c o m pensation. W i l f r e d L. Speckman, 40 Van N a t t a 2076, 
2080 ( 1 9 8 8 ) . No such d e f e n s e i s a s s e r t e d h e r e . 

A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y " a r i s i n g 
out of and i n the c o u r s e of employment r e q u i r i n g m e d i c a l s e r v i c e s 
or r e s u l t i n g i n d i s a b i l i t y or d e a t h . Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) 
(now ORS 656.005(7 ) ( a ) ) . The " a r i s i n g out of and i n the c o u r s e of 
employment" language i n v o l v e s the a p p l i c a t i o n of a u n i t a r y 
w o r k - c o n n e c t i o n approach whereby the u l t i m a t e i n q u i r y i s the 
same: I s the r e l a t i o n s h i p , between the i n j u r y and the employment 
s u f f i c i e n t t h a t the i n j u r y s h o u l d be compensable? Rogers v. S A I F , 
289 Or 633, 642-43 ( 1 9 8 0 ) . Here, c l a i m a n t was i n v o l v e d i n a motor 
v e h i c l e a c c i d e n t w h i l e d r i v i n g t o M i t c h e l l to perform t r a n s m i s s i o n 
r e p a i r s on a v e h i c l e owned by the employer. Those r e p a i r s were 
made a t the d i r e c t i o n of the employer. At the time, c l a i m a n t was 
employed as a mechanic by the employer. He was r e c e i v i n g an 
h o u r l y wage p l u s h o u s i n g accommodations. We f i n d t h a t the motor 
v e h i c l e a c c i d e n t on September 11, 1986, was a w o r k - r e l a t e d e v e n t . 
I t i s u n d i s p u t e d t h a t the motor v e h i c l e a c c i d e n t c a u s e d c l a i m a n t ' s 
b i l a t e r a l l e g i n j u r y and r e s u l t i n g need f o r t r e a t m e n t . Hence, we 
c o n c l u d e t h a t c l a i m a n t ' s i n j u r y i s work r e l a t e d and, t h e r e f o r e , 
compensable. See Rogers v. S A I F , s u p r a , 289 Or a t 644. 

P e n a l t y and A t t o r n e y Fee 

A p e n a l t y and r e l a t e d a t t o r n e y f e e may be a s s e s s e d 
-1955-



a g a i n s t the employer i f the employer u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e or d e n i a l of a c l a i m . ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . 
Here, the employer never i s s u e d a w r i t t e n n o t i c e of i t s a c c e p t a n c e 
or d e n i a l of the c l a i m , and has o f f e r e d no r e a s o n a b l e e x p l a n a t i o n 
f o r i t s f a i l u r e to do s o . We c o n c l u d e t h a t i t s conduct was 
u n r e a s o n a b l e . 

However, a p e n a l t y may onl y be a s s e s s e d on t h e b a s i s of 
amounts of compensation "then due." See ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c Corp., 81 Or App 162, 164 ( 1 9 8 6 ) . 
Moreover, pending a c c e p t a n c e or d e n i a l of a c l a i m , c o m p e n s a t i o n 
p a y a b l e to a c l a i m a n t does not i n c l u d e the c o s t of m e d i c a l 
b e n e f i t s . See ORS 6 5 6.2 6 2 ( 6 ) ; E a s t m o r e l a n d H o s p i t a l v. R e e v e s , 9 4 
Or App 698, 702 ( 1 9 8 9 ) . Thus, the employer's f a i l u r e to pay 
c l a i m a n t ' s a p p r o x i m a t e l y $11,000 i n m e d i c a l b i l l s cannot form the 
b a s i s of a p e n a l t y . 

Y e t , t h e r e c o r d f u r t h e r e s t a b l i s h e s t h a t c l a i m a n t was 
h o s p i t a l i z e d on two o c c a s i o n s and misse d a "cou p l e of months" of 
work as a r e s u l t of t h e compensable i n j u r y . C o n s e q u e n t l y , we a r e 
persuaded t h a t c l a i m a n t " l e f t work" because of h i s compensable 
i n j u r y , t h e r e b y e n t i t l i n g him to i n t e r i m c o m p e n s a t i o n . 
A c c o r d i n g l y , we a s s e s s a p e n a l t y i n t h e amount of 25 p e r c e n t of 
any amounts of time l o s s compensation due and owing c l a i m a n t a t 
the time of h e a r i n g . See ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d to a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on Board r e v i e w i n u l t i m a t e l y p r e v a i l i n g on the 
c o m p e n s a b i l i t y and p e n a l t y i s s u e s . See ORS 6 5 6 . 3 8 6 ( 1 ) ; 
6 5 6 . 2 6 2 ( 1 0 ) i Such a f e e i s d e f i n e d a s an " a s s e s s e d f e e . " OAR 
43 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t of s e r v i c e s . OAR 
43 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t of s e r v i c e s has been r e c e i v e d 
to d a t e , an a s s e s s e d f e e s h a l l not be awarded a t t h i s t i m e . See 
i d . 

ORDER1 

The R e f e r e e ' s o r d e r dated March 10, 1988, i s r e v e r s e d . 
The employer's "de f a c t o " d e n i a l of c l a i m a n t ' s b i l a t e r a l l e g 
i n j u r y i s s e t a s i d e and the c l a i m i s remanded to the employer f o r 
p r o c e s s i n g a c c o r d i n g to law. The employer s h a l l pay to c l a i m a n t a 
p e n a l t y i n the amount of 25 p e r c e n t of any amounts of time l o s s 
c ompensation due a t the time of h e a r i n g . 

ANNA M. TURNER, Claimant WCB 87-14283 
Peter 0. Hansen, Claimant's Attorney November 2, 1989 
Roberts, e t al..Defense Attorneys Order on Review 

Reviewed by Board Members Speer and Howell. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r t h a t 
upheld the s e l f - i n s u r e d employer's d e n i a l s of two c l a i m s f i l e d by 
c l a i m a n t f o r a r i g h t knee c o n d i t i o n . We a f f i r m . 

ISSUES 

1. Good c a u s e f o r c l a i m a n t ' s f a i l u r e to r e q u e s t a 
h e a r i n g from the f i r s t d e n i a l w i t h i n 60 d a y s . 

2. Res' J u d i c a t a . Whether c l a i m a n t ' s f a i l u r e t o a p p e a l 
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p e r s u a d e d . The c o u r t i n B a r r , s u p r a , s t a t e d t h a t " [ a ] c l a i m a n t 
may r e q u e s t a h e a r i n g on a d e n i a l w i t h i n 60 days a f t e r e i t h e r 'the 
m a i l i n g of the n o t i c e of d e n i a l , ' ORS 656 .262 ( 8 ) , or the de_ f a c t o 
d e n i a l [ c i t i n g S y p h e r s , s u p r a . ] . " We note, however, t h a t t h e r e 
was no de_ f a c t o d e n i a l a t i s s u e i n t h a t c a s e . Hence, we r e g a r d 
the language c o n c e r n i n g the t i m e l i n e s s of h e a r i n g r e q u e s t from a 
de f a c t o d e n i a l as d i c t a and not c o n t r o l l i n g h e r e . Moreover, we 
a r e t r o u b l e d by the c o u r t ' s r e l i a n c e on S y p h e r s which, as we 
s t a t e d above, s a y s n o t h i n g about a l i m i t a t i o n s p e r i o d f o r 
a p p e a l i n g from a de f a c t o d e n i a l . 

We a r e more persuaded by Bebout v. S A I F , 22 Or App 1, 
a f f ' d .273 Or 487 ( 1 9 7 5 ) . I n t h a t c a s e , the SAIF C o r p o r a t i o n , 
a c t i n g a s p r o c e s s i n g agent f o r a noncomplying employer, had a c t u a l 
knowledge of c l a i m a n t ' s o c c u p a t i o n a l death c l a i m one or two months 
a f t e r t h e a c c i d e n t but f a i l e d to i s s u e a w r i t t e n d e n i a l of the 
c l a i m u n t i l a l m o s t two y e a r s l a t e r . C l a i m a n t then f i l e d a r e q u e s t 
f o r h e a r i n g on the d e n i a l w i t h i n 60 days of the l e t t e r . The c o u r t 
h e l d t h a t the h e a r i n g r e q u e s t was t i m e l y . I d . a t 5. We f i n d 
ample a u t h o r i t y f o r a d h e r i n g t o our p r e v i o u s h o l d i n g t h a t t h e r e i s 
no l i m i t a t i o n s p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on a 
de f a c t o d e n i a l . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t i n t h i s c a s e was not u n t i m e l y . 

C o m p e n s a b i l i t y 

B e f o r e a d d r e s s i n g the i s s u e of c o m p e n s a b i l i t y , we note 
the s u g g e s t i o n i n the r e c o r d t h a t t h i s employer may be a 
noncomplying employer. We have p r e v i o u s l y h e l d t h a t the i s s u e of 
noncompliance i s g e n e r a l l y not n e c e s s a r y to the d e c i s i o n of 
c o m p e n s a b i l i t y . Henry C. Adovnik, 36 Van N a t t a 14 ( 1 9 8 4 ) . 
Whether the employer i s complying can be e s t a b l i s h e d by a s e p a r a t e 
o r d e r of the D i r e c t o r under ORS 6 5 6 . 0 5 2 ( 2 ) , and i s not e s s e n t i a l 
to the d e c i s i o n of c o m p e n s a b i l i t y . I d . a t 15. I t i s a n e c e s s a r y 
i s s u e o n l y when the q u e s t i o n of c o v e r a g e i s r a i s e d as a d e f e n s e t o 
a c l a i m f o r c o m pensation. W i l f r e d L. Speckman, 40 Van N a t t a 2076, 
2080 ( 1 9 8 8 ) . No such d e f e n s e i s a s s e r t e d h e r e . 

A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y " a r i s i n g 
out of and i n the c o u r s e of employment r e q u i r i n g m e d i c a l s e r v i c e s 
or r e s u l t i n g i n d i s a b i l i t y or d e a t h . Former ORS 656 .005 (8 ) ( a ) 
(now ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ) . The " a r i s i n g out of and i n the c o u r s e of 
employment" language i n v o l v e s the a p p l i c a t i o n of a u n i t a r y 
w o r k - c o n n e c t i o n approach whereby the u l t i m a t e i n q u i r y i s the 
same: I s the r e l a t i o n s h i p between the i n j u r y and the employment 
s u f f i c i e n t t h a t the i n j u r y s h o u l d be compensable? Rogers v. S A I F , 
289 Or 633, 642-43 ( 1 9 8 0 ) . Here, c l a i m a n t was i n v o l v e d i n a motor 
v e h i c l e a c c i d e n t w h i l e d r i v i n g t o M i t c h e l l to perform t r a n s m i s s i o n 
r e p a i r s on a v e h i c l e owned by the employer. Those r e p a i r s were 
made a t the d i r e c t i o n of the employer. At the time, c l a i m a n t was 
employed as a mechanic by the employer. He was r e c e i v i n g an 
h o u r l y wage p l u s h o u s i n g accommodations. We f i n d t h a t the motor 
v e h i c l e a c c i d e n t on September 11, 1986, was a w o r k - r e l a t e d e v e n t . 
I t i s u n d i s p u t e d t h a t the motor v e h i c l e a c c i d e n t c a u s e d c l a i m a n t ' s 
b i l a t e r a l l e g i n j u r y and r e s u l t i n g need f o r t r e a t m e n t . Hence, we 
c o n c l u d e t h a t c l a i m a n t ' s i n j u r y i s work r e l a t e d and, t h e r e f o r e , 
compensable. See Rogers v. S A I F , s u p r a , 289 Or a t 644. 

P e n a l t y and A t t o r n e y Fee 

A p e n a l t y and r e l a t e d a t t o r n e y f e e may be a s s e s s e d 
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a g a i n s t the employer i f the employer u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e or d e n i a l of a c l a i m . ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . 
Here, the employer never i s s u e d a w r i t t e n n o t i c e of i t s a c c e p t a n c e 
or d e n i a l of the c l a i m , and has o f f e r e d no r e a s o n a b l e e x p l a n a t i o n 
f o r i t s f a i l u r e to do s o . We c o n c l u d e t h a t i t s conduct was 
u n r e a s o n a b l e . 

However, a p e n a l t y may o n l y be a s s e s s e d on the b a s i s of 
amounts of compensation "then due." See ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c Corp., 81 Or App 162, 164 ( 1 9 8 6 ) . 
Moreover, pending a c c e p t a n c e or d e n i a l of a c l a i m , c o mpensation 
p a y a b l e to a c l a i m a n t does not i n c l u d e the c o s t of m e d i c a l 
b e n e f i t s . See ORS 6 5 6 . 2 6 2 ( 6 ) ; E a s t m o r e l a n d H o s p i t a l v. R e e v e s , 94 
Or App 698, 702 ( 1 9 8 9 ) . Thus, the employer's f a i l u r e to pay 
c l a i m a n t ' s a p p r o x i m a t e l y $11,000 i n m e d i c a l b i l l s cannot form the 
b a s i s of a p e n a l t y . 

Y e t , t he r e c o r d f u r t h e r e s t a b l i s h e s t h a t c l a i m a n t was 
h o s p i t a l i z e d on two o c c a s i o n s and mi s s e d a "couple of months" of 
work as a r e s u l t o f the compensable i n j u r y . C o n s e q u e n t l y , we a r e 
persuaded t h a t c l a i m a n t " l e f t work" because of h i s compensable 
i n j u r y , t h e r e b y e n t i t l i n g him to i n t e r i m c o m p e n s a t i o n . 
A c c o r d i n g l y , we a s s e s s a p e n a l t y i n the amount of 25 p e r c e n t of 
any amounts of time l o s s compensation due and owing c l a i m a n t a t 
the time of h e a r i n g . See ORS 6 5 6 . 2 6 2 ( 1 0 ) . • 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d to a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on Board r e v i e w i n u l t i m a t e l y p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y and p e n a l t y i s s u e s . See ORS 6 5 6 . 3 8 6 ( 1 ) ; 
6 5 6 . 2 6 2 ( 1 0 ) i Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t of s e r v i c e s . OAR 
43 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t of s e r v i c e s has been r e c e i v e d 
to d a t e , an a s s e s s e d f e e s h a l l not be awarded a t t h i s t i m e . See 
i d . 

ORDER 

The R e f e r e e ' s o r d e r dated March 10, 1988, i s r e v e r s e d . 
The employer's "de f a c t o " d e n i a l of c l a i m a n t ' s b i l a t e r a l l e g 
i n j u r y i s s e t a s i d e and the c l a i m i s remanded to the employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. The employer s h a l l pay to c l a i m a n t a 
p e n a l t y i n the amount of 25 p e r c e n t of any amounts of time l o s s 
compensation due a t the time of h e a r i n g . 

ANNA M. TURNER, Claimant WCB 87-14283 
Peter 0. Hansen, Claimant's Attorney November 2, 1989 
Roberts, e t a1., Defense Attorneys Order on Review 

Reviewed by Board Members Speer and Howell. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r t h a t 
u pheld t h e s e l f - i n s u r e d employer's d e n i a l s of two c l a i m s f i l e d by 
c l a i m a n t f o r a r i g h t knee c o n d i t i o n . We a f f i r m . 

ISSUES 

1. Good c a u s e f o r c l a i m a n t ' s f a i l u r e to r e q u e s t a 
h e a r i n g from the f i r s t d e n i a l w i t h i n 60 d a y s . 

2. Res J u d i c a t a . Whether c l a i m a n t ' s f a i l u r e to a p p e a l 
-1956-



t h e i n s u r e r ' s May 20, 1987 d e n i a l w i t h i n 60 days p r e c l u d e s her from 
a p p e a l i n g the i n s u r e r ' s September 28, 1987 d e n i a l ? 

3. C o m p e n s a b i l i t y . I f c l a i m a n t i s not p r e c l u d e d from 
a p p e a l i n g the i n s u r e r ' s d e n i a l s , whether her c l a i m i s compensable 
as e i t h e r an i n d u s t r i a l i n j u r y or an o c c u p a t i o n a l d i s e a s e ? 

FINDINGS OF FACT 

C l a i m a n t was employed as a r e t a i l s a l e s p e r s o n . On 
May 11, 1987, she was examined by Dr. Denker a t K a i s e r Permanente 
H o s p i t a l f o r r i g h t knee p a i n . Dr. Denker diagnosed r i g h t knee 
s p r a i n . That same day, c l a i m a n t f i l e d a c l a i m w i t h t h e employer 
f o r a r i g h t knee s t r a i n or t o r n l i g a m e n t s . She r e l a t e d t h e s e 
problems to an u n s p e c i f i e d d a t e i n March 1987. She s t a t e d on her 
c l a i m form t h a t she had f i r s t n o t i c e d knee symptoms d u r i n g or just-
b e f o r e moving f i x t u r e s i n p r e p a r a t i o n f o r a "15-hour s a l e . " 

On May 12, 1987, Dr. Denker r e l e a s e d c l a i m a n t f o r work as 
of May 14, 1987. He i s s u e d a f o l l o w - u p r e p o r t on May 18, 1987 
i n d i c a t i n g t h a t c l a i m a n t was g r a d u a l l y i m p r o v i n g . 

On May 20,. 1987, the employer i s s u e d a d e n i a l of t h e 
May 11, 1987 c l a i m on the grounds t h a t c l a i m a n t had f a i l e d to g i v e 
n o t i c e of her i n j u r y w i t h i n the time l i m i t s e s t a b l i s h e d by 
ORS 656.265. T h i s n o t i c e c o n t a i n e d a r e c i t a t i o n of c l a i m a n t ' s 
a p p e a l r i g h t s . The d e n i a l was r e c e i v e d by c l a i m a n t on May 23, 
1987. C l a i m a n t d i d not a p p e a l the d e n i a l a t t h a t t i m e . 

C l a i m a n t r e t u r n e d to r e g u l a r work. T h e r e a f t e r , she 
e x p e r i e n c e d c o n t i n u i n g r i g h t knee symptoms. 

On September 15, 1987 c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g c h a l l e n g i n g t h e May 20, 1987 d e n i a l . That same d a t e , 
c l a i m a n t f i l e d a second c l a i m form w i t h the employer. The c l a i m 
form r e f e r r e d to c l a i m a n t ' s r i g h t knee and i n d i c a t e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s s i n c e March had r e s u l t e d i n a need f o r 
m e d i c a l s e r v i c e s and d i s a b i l i t y . 

The f o l l o w i n g day, September 16, 1987, c l a i m a n t was 
reexamined by Dr. Denker. He r e p o r t e d t h a t her knee c o n d i t i o n was 
" s l i g h t l y b e t t e r . " He a g a i n d i agnosed r i g h t knee s p r a i n . He 
r e l e a s e d her to m o d i f i e d work f o r an e s t i m a t e d two weeks. 

By l e t t e r dated September 28, 1987, the employer d e n i e d 
the second c l a i m . That d e n i a l s t a t e d : 

"Our f i r s t knowledge of your contended 
problems was your a t t o r n e y ' s l e t t e r of 
September 15, 1987 and an i n c o m p l e t e 801. 
We have n o t h i n g to i n d i c a t e any i n j u r y took 
p l a c e i n March 1987. T h i s o f f i c e 
p r e v i o u s l y i s s u e d a d e n i a l on May 20, 1987 
f o r problems to your r i g h t knee. I t i s 
unknown i f your c u r r e n t c o n t e n t i o n s a r e 
r e l a t e d to the p r i o r d e n i a l . T h i s new 
d e n i a l i s i s s u e d to c o v e r a l l b a s e s . " 

On October 1, 1987, c l a i m a n t f i l e d an amended r e q u e s t f o r 
h e a r i n g . T h i s r e q u e s t c h a l l e n g e d both the May 20, 1987 d e n i a l and 
the September 28, 1987 d e n i a l . 

-1957-



C l a i m a n t d i d n o t r e q u e s t a h e a r i n g on t h e May 20, 1987 
d e n i a l w i t h i n 60 d a y s . A t h e a r i n g , c l a i m a n t o f f e r e d no e x p l a n a t i o n 
f o r h er f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 d a y s . 

CONCLUSIONS OF LAW AND OPINION 

We r e v i e w de novo and i n d e p e n d e n t o f t h e f i n d i n g s and 
c o n c l u s i o n s o f t h e R e f e r e e . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e m p l o y e r ' s May 20, 
1987 d e n i a l on September 16, 1987 . P u r s u a n t t o ORS 656. 319 ( 1 ) (a ) , 
a r e q u e s t f o r h e a r i n g must be f i l e d w i t h i n 60 days a f t e r t h e 
c l a i m a n t i s n o t i f i e d o f t h e d e n i a l . H e r e , c l a i m a n t a d m i t s t h a t h e r 
h e a r i n g r e q u e s t was n o t f i l e d w i t h i n 60 d a y s . M o r e o v e r , c l a i m a n t 
has o f f e r e d no e v i d e n c e s u p p o r t i n g a f i n d i n g t h a t "good c a u s e " 
e x i s t s f o r h er f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g f r o m t h e May 20, 
1987 d e n i a l . See ORS 656 . 319 ( 1 ) ( b ) ; Naught v. Gamble I n c . , 
87 Or App 145 TT9"87). We, t h e r e f o r e , f i n d t h a t we l a c k 
j u r i s d i c t i o n t o a d d r e s s t h e m e r i t s o f t h a t d e n i a l . 

C l a i m a n t d i d t i m e l y r e q u e s t a h e a r i n g f r o m t h e 
September 28, 1987 d e n i a l . The e m p l o y e r n e v e r t h e l e s s c o n t e n d s 
t h a t , p u r s u a n t t o r e s j u d i c a t a p r i n c i p l e s , c l a i m a n t ' s f a i l u r e t o 
r e q u e s t a h e a r i n g on t h e May 20, 1987 d e n i a l p r e c l u d e s h e r f r o m 
o b t a i n i n g a h e a r i n g on t h e September 28, 1987 d e n i a l . I n a d d i t i o n , 
t h e e m p l o y e r a r g u e s t h a t c l a i m a n t may r e c o v e r o n l y i f she p r o v e s 
t h a t she d e v e l o p e d a "new" knee c o n d i t i o n c o m p e n s a b l y r e l a t e d t o 
her work e x p o s u r e . The e m p l o y e r c o n c l u d e s t h a t no e v i d e n c e 
s u p p o r t s such a f i n d i n g . 

We t u r n f i r s t t o t h e e m p l o y e r ' s r e s j u d i c a t a a r g u m e n t . 
The e m p l o y e r a r g u e s t h a t c l a i m a n t ' s September 15, 1988 c l a i m i s 
b a r r e d by a p p l i c a t i o n o f t h e d o c t r i n e o f r e s j u d i c a t a because 
c l a i m a n t n e v e r c o n t e s t e d i t s May 1987 d e n i a l . However, t h e 
u n c o n t e s t e d May 1987 d e n i a l o n l y b a r s f u r t h e r l i t i g a t i o n c o n c e r n i n g 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s knee c o n d i t i o n as i t e x i s t e d i n 
May 1987. See Howard W. L a n k i n , 35 Van N a t t a 849 ( 1 9 8 3 ) , a f f ' d 
mem. 68 Or App 53, r e v den 298 Or 470 (1984) ( u n c o n t e s t e d d e n i a l o f 
h e a r t c o n d i t i o n does n o t b a r f u t u r e l i t i g a t i o n o f j o b - r e l a t e d 
w o r s e n i n g o f t h a t c o n d i t i o n ) . C o n s e q u e n t l y , c l a i m a n t i s n o t 
p r e c l u d e d f r o m p r o v i n g any c o n t r i b u t i o n h e r employment may have had 
t o t h e w o r s e n i n g o r d e v e l o p m e n t o f h e r knee c o n d i t i o n f o l l o w i n g t h e 
May 1987 d e n i a l . 

C l a i m a n t a s s e r t s i n t h i s r e g a r d t h a t when she r e t u r n e d t o 
work a f t e r h e r f i r s t p e r i o d o f d i s a b i l i t y , h e r knee was s t i l l 
s y m p t o m a t i c . She f u r t h e r c o n t e n d s t h a t h e r work e x p o s u r e r e s u l t e d 
i n g r a d u a l l y w o r s e n i n g symptoms u n t i l she l e f t work t h e s e c o n d 
t i m e . Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s s e c o n d 
c l a i m i s p r o p e r l y a n a l y z e d as one o f o c c u p a t i o n a l d i s e a s e f o r t h e 
w o r s e n i n g o f a p r e e x i s t i n g noneompensable knee c o n d i t i o n . See 
H o l l i s t e r L. S t a r r , 39 Van N a t t a 79, 80-81 ( 1 9 8 7 ) . P u r s u a n t t o 
Whe e l e r v. B o i s e Cascade C o r p . , 298 Or 452, 457-58 (1985) and 
W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 35 ( 1 9 7 9 ) , c l a i m a n t has 
t h e b u r d e n o f p r o v i n g a p a t h o l o g i c a l w o r s e n i n g o f h e r p r e e x i s t i n g 
c o n d i t i o n . H o l l i s t e r , s u p r a . 

C l a i m a n t d i d n o t s u s t a i n t h a t b u r d e n . The s c a n t m e d i c a l 
r e c o r d d i s c l o s e s o n l y t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e r i g h t -
knee symptoms i n September ,1987. The o n l y post-May m e d i c a l r e p o r t 
i n t h e r e c o r d i s t h e r e p o r t o f Dr. Denker's September 16, 1987 
f o l l o w - u p e x a m i n a t i o n . A t t h a t t i m e , Dr. Denker r e p o r t e d i n c r e a s e d 
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p a i n w i t h deep s q u a t but an o t h e r w i s e normal e x a m i n a t i o n . 
Moreover, w h i l e c l a i m a n t t e s t i f i e d to i n c r e a s e d symptoms, 
Dr. Denker r e p o r t e d t h a t c l a i m a n t f e l t she was " s l i g h t l y b e t t e r . " 
We c o n c l u d e t h a t c l a i m a n t has f a i l e d to prove a w o r s e n i n g of her 
u n d e r l y i n g c o n d i t i o n . 

A l t e r n a t i v e l y , c l a i m a n t a r g u e s t h a t her e a r l i e r knee 
c o n d i t i o n r e s o l v e d a t some p o i n t a f t e r r e t u r n i n g to work i n May 
1987. I f c l a i m a n t ' s knee c o n d i t i o n d i d r e s o l v e , such t h a t her 
symptoms i n September 1987 r e p r e s e n t e d a new i n j u r y or d i s e a s e , 
t h e n c l a i m a n t need not prove a worsening of a p r e e x i s t i n g 
c o n d i t i o n . However, no e v i d e n c e i n the r e c o r d s u p p o r t s her 
c o n t e n t i o n t h a t her p r i o r knee c o n d i t i o n had r e s o l v e d . I n s t e a d , 
the r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n d i d not r e s o l v e i n 
May 1987, or a t any time t h e r e a f t e r . As of May 1 1 , 1987, 
Dr. Denker r e p o r t e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . On 
May 18, 1987, Dr. Denker r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was 
g r a d u a l l y i m p r o v i n g . Moreover, c l a i m a n t t e s t i f i e d t h a t her 
symptoms "worsened" a f t e r May 1987. T h i s s t a t e m e n t p r e s u p p o s e s 
e x i s t i n g symptoms r a t h e r than an absence of symptoms. We c o n c l u d e 
t h a t when c l a i m a n t r e t u r n e d to work i n May 1987 her knee was s t i l l 
s ymptomatic and t h a t t h e s e symptoms c o n t i n u e d u n t i l she l e f t work 
i n September 1987. 

ORDER 

The R e f e r e e ' s o r d e r dated J a n u a r y 28, 1988 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not to exceed $900. 

JOHN VERING, Claimant 
J e f f Carter, Claimant's Attorney 
Dennis Martin (SAIF), Defense Attorney 

WCB 89-10291 
November 2, 1989 
Order of Dismissal (Remanding) 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t has r e q u e s t e d Board r e v i e w of R e f e r e e M i c h a e l 
J o h n s o n ' s September 29, 1989 o r d e r . We have reviewed the request-
to d e t e r m i n e whether we have j u r i s d i c t i o n to c o n s i d e r i t . 
Inasmuch as we c o n c l u d e t h a t j u r i s d i c t i o n r e s t s w i t h the H e a r i n g s 
D i v i s i o n , t h i s m a t t e r i s remanded. 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d September 29, 1989. On 
October 12, 1989, c l a i m a n t moved f o r abatement and 
r e c o n s i d e r a t i o n . On October 24, 1989, the R e f e r e e abated h i s 
o r d e r t o p e r m i t the SAIF C o r p o r a t i o n a r e a s o n a b l e o p p o r t u n i t y to 
respond to the motion. On October 25, 1989, the Board r e c e i v e d 
c l a i m a n t ' s r e q u e s t f o r r e v i e w , which was m a i l e d by r e g u l a r m a i l . 

ULTIMATE FINDINGS 

The R e f e r e e abated h i s September 29, 1989 o r d e r b e f o r e 
the Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW 

C l a i m a n t ' s r e q u e s t f o r r e v i e w of the R e f e r e e ' s 
September 29, 1989 o r d e r was f i l e d October 25, 1989, the day i t 
was r e c e i v e d by the Board. See OAR 4 3 8 - 1 5 - 0 4 6 ( 1 ) . S i n c e the 
R e f e r e e ' s o r d e r had been a b a t e d p r i o r to the f i l i n g of c l a i m a n t ' s 
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r e q u e s t f o r B o a r d r e v i e w , j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r 
r e s t s w i t h t h e H e a r i n g s D i v i s i o n . 

A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d . r e v i e w i s d i s m i s s e d 
as p r e m a t u r e . T h i s m a t t e r i s remanded t o R e f e r e e M i c h a e l J o h n s o n 
f o r f u r t h e r p r o c e e d i n g s . 

I T I S SO-ORDERED. 

DARLENE M. WELFL, Claimant Own Motion 87-0685M 
Eveleen Henry, Claimant's Attorney November 2, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Determination 

The B o a r d i s s u e d i t s Own M o t i o n O r d e r i n t h e a b o v e - e n t i t l e d 
m a t t e r on December 1 1 , 1987, r e o p e n i n g c l a i m a n t ' s c l a i m f o r a 
wo r s e n e d c o n d i t i o n r e l a t e d t o her i n d u s t r i a l i n j u r y o f J a n u a r y 13, 
1978. The c l a i m has now been s u b m i t t e d f o r c l o s u r e . We c l o s e 
c l a i m a n t ' s c l a i m w i t h a d d i t i o n a l awards o f t e m p o r a r y t o t a l and 
pe r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . 

ISSUES 

1 . T e m p o r a r y t o t a l d i s a b i l i t y . When d i d c l a i m a n t become 
m e d i c a l l y s t a t i o n a r y ? 

2. Permanent t o t a l d i s a b i l i t y . Does t h e c o m p e n s a b l e 
i n j u r y p e r m a n e n t l y i n c a p a c i t a t e c l a i m a n t f r o m r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n ? 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y s t r a i n e d her back i n J a n u a r y , 1978, 
w h i l e w o r k i n g as a p o u l t r y p r o c e s s o r . The c l a i m was a c c e p t e d and 
f i r s t c l o s e d by D e t e r m i n a t i o n O r d e r on March 3 1 , 1978. A f t e r a 
p e r i o d o f c h i r o p r a c t i c t r e a t m e n t , c l a i m a n t was d i a g n o s e d w i t h c a r p a l 
t u n n e l syndrome and u n d e r w e n t b i l a t e r a l c a r p a l t u n n e l r e l e a s e 
s u r g e r y , f o l l o w e d by r e p e a t s u g e r y on t h e l e f t c a r p a l t u n n e l i n 
1979. Her c a r p a l t u n n e l symptoms a p p a r e n t l y were r e l i e v e d by s u r g e r y . 

However, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e symptoms i n t h e 
neck , upper back and l e f t arm. . I n 1981 she c o n s u l t e d Dr. S m i t h , a 
n e u r o s u r g e o n . S m i t h d e t e r m i n e d t h a t t h e neck was i n v o l v e d and 
p e r f o r m e d a c e r v i c a l l a m i n e c t o m y , w h i c h r e l i e v e d c l a i m a n t ' s symptoms 
f o r a l m o s t two y e a r s . When h e r symptoms r e c u r r e d , S m i t h p e r f o r m e d 
a n o t h e r c e r v i c a l l a m i n e c t o m y i n 1984, w h i c h a g a i n r e l i e v e d h e r 
symptoms. Her c l a i m was l a s t c l o s e d by Own M o t i o n D e t e r m i n a t i o n on 
A u g u s t 6, 1985. To d a t e , c l a i m a n t has been awarded 15 p e r c e n t 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e 
l e f t f o r e a r m and 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t ' s symptoms a g a i n r e c u r r e d i n e a r l y 1986. 
R e l u c t a n t t o u n d e r g o f u r t h e r s u r g e r y , c l a i m a n t i n i t i a l l y s o u g h t 
c h i r o p r a c t i c t r e a t m e n t . . However, she r e t u r n e d t o S m i t h i n 1987 w i t h 
h e a d a c h e s , neck a n d . L e f t s h o u l d e r p a i n , and numbness and p a r a s t h e s i a s 
r a d i a t i n g t h r o u g h t h e l e f t arm. S m i t h d i a g n o s e d c e r v i c a l s p o n d y l o s i s 
w i t h n e r v e r o o t c o m p r e s s i o n a t C6-7 a n d , on September 23, 1987, 
p e r f o r m e d a t h i r d c e r v i c a l l a m i n e c t o m y w i t h n e r v e r o o t 
d e c o m p r e s s i o n . C l a i m a n t ' s symptoms were s i g n i f i c a n t l y r e l i e v e d . 

I n F e b r u a r y , 1988, c l a i m a n t d e v e l o p e d headaches and 
r a d i a t i n g p a i n t h r o u g h h e r l e f t s h o u l d e r , arm and hand. T h e r e a f t e r , 
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the symptoms worsened i n both f r e q u e n c y and s e v e r i t y . An MRI s c a n 
r e v e a l e d a h e r n i a t e d d i s c a t C6-7. On June 8, 1988, Smith performed 
a c e r v i c a l d i s c e c t o m y and i n t e r b o d y f u s i o n a t C6-7. 

C l a i m a n t ' s permanent impairment due to the compensable back 
i n j u r y and r e s u l t i n g s u r g e r i e s i s m o d e r a t e l y s e v e r e to s e v e r e . She 
i s l i m i t e d to s e d e n t a r y to l i g h t work w i t h no overhead r e a c h i n g or 
r e p e t i t i v e neck movement. She can s i t , s t a n d , or walk f o r o n l y two 
h ours a t a t i m e . She a l s o has r e s t r i c t i o n s on bending, t w i s t i n g , 
k n e e l i n g , c l i m b i n g , and r e p e t i t i v e use of the arms, hands and w r i s t s . 

C l a i m a n t i s 47 y e a r s of age and has completed t h e 11th 
g r a d e . She l a s t worked i n 1987. She has p r i o r work e x p e r i e n c e as a 
cook, p o u l t r y p r o d u c t i o n worker, auto d e t a i l e r / r e c e p t i o n i s t and f u e l 
t r u c k d r i v e r / c l e r k . However, she l a c k s the r e q u i s i t e s k i l l s and 
p h y s i c a l c a p a c i t i e s t o p e r f o rm any of t h o s e v o c a t i o n s . 

FINDINGS OF ULTIMATE FACT 

1. C l a i m a n t became m e d i c a l l y s t a t i o n a r y on F e b r u a r y 23, 
1989. 

2. The compensable back i n j u r y permanently i n c a p a c i t a t e s 
c l a i m a n t from r e g u l a r l y p e r f o r m i n g work iri a . g a i n f u l and s u i t a b l e 
o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Temporary T o t a l D i s a b i l i t y 

We o r d e r e d c l a i m a n t ' s c l a i m reopened w i t h temporary t o t a l 
d i s a b i l i t y b e n e f i t s to commence on the d a t e of s u r g e r y . That s u r g e r y 
was performed on September 23, 1987. T h e r e a f t e r , she was not 
r e l e a s e d f o r work u n t i l Dr. Smith d e c l a r e d her m e d i c a l l y s t a t i o n a r y 
on F e b r u a r y 23, 1989. There i s no c o n t r a r y e v i d e n c e i n the r e c o r d . 
A c c o r d i n g l y , c l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y b e n e f i t s 
from September 23, 1987, through F e b r u a r y 23, 1989. 

Permanent T o t a l D i s a b i l i t y 

To e s t a b l i s h her e n t i t l e m e n t to permanent t o t a l d i s a b i l i t y 
(PTD), c l a i m a n t must prove t h a t she cannot r e g u l a r l y perform any work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. 
S A I F , 292 Or 683, 695 ( 1 9 8 2 ) . Here, Smith r e l e a s e d c l a i m a n t f o r 
s e d e n t a r y to l i g h t work. Because c l a i m a n t i s not t o t a l l y 
i n c a p a c i t a t e d , she can p r e v a i l o n l y by p r o v i n g t h a t she f a l l s w i t h i n 
the s o - c a l l e d " o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , an i n j u r e d 
worker, c a p a b l e of p e r f o r m i n g work of some k i n d , may sti-11 be 
p e r m a n e n t l y and t o t a l l y d i s a b l e d due to a c o m b i n a t i o n of her p h y s i c a l 
c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as age, e d u c a t i o n , 
work e x p e r i e n c e , a d a p t a b i l i t y to n o n p h y s i c a l l a b o r , mental c a p a c i t y 
and e m o t i o n a l c o n d i t i o n s . C l a r k v. B o i s e Cascade Corp., 72 Or App 
397, 399 ( 1 9 8 5 ) . 

C l a i m a n t was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e i n J a n u a r y , 
1989. A f t e r r e s e a r c h i n g l a b o r market s u r v e y s and j o b a n a l y s e s , 
c l a i m a n t ' s , v o c a t i o n a l c o u n s e l o r c o n c l u d e d t h a t c l a i m a n t c o u l d not 
r e t u r n to any of her p r e v i o u s o c c u p a t i o n s or. r e l a t e d o c c u p a t i o n s due 
l a r g e l y to t h e i r p h y s i c a l and v o c a t i o n a l p r e p a r a t i o n r e q u i r e m e n t s . 
Most r e c e n t l y , the c o u n s e l o r r e q u e s t e d a u t h o r i z a t i o n f o r a t r a i n i n g 
program, i n a c c o u n t i n g c l e r k i n g / b o o k k e e p i n g ; however, t h e r e i s no 
i n d i c a t i o n t h a t c l a i m a n t has y e t e n t e r e d a t r a i n i n g program. I n any 

-1961-



e v e n t , c l a i m a n t ' s PTD s t a t u s must be d e c i d e d on c o n d i t i o n s e x i s t i n g 
a t the time of d e c i s i o n , not on any s p e c u l a t i v e f u t u r e change i n 
employment s t a t u s a f t e r r e t r a i n i n g . See Gettman v. S A I F , 289 Or 609 
614 ( 1 9 8 0 ) . We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d to an award o f 
PTD. The PTD award s h a l l be e f f e c t i v e as of March 6, 1989, the d a t e 
of the l a s t v o c a t i o n a l r e h a b i l i t a t i o n r e p o r t i n t h i s r e c o r d . See 
Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 365, 370-71 TT9~88) 
M o r r i s v. Denny's, 50 Or App 533, mod 53 Or App 863, 867 ( 1 9 8 1 ) . 
D e d u c t i o n of o v e r p a i d temporary d i s a b i l i t y , i f any, from t h e PTD 
award i s approved. 

I T I S SO ORDERED. 

CRUCITA WHITE, Claimant WCB 87-18214 
Peter 0. Hansen, Claimant's Attorney November 2, 1989 
Chelsea Mohnike (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Mulder's o r d e r t h a t : ( 1 ) f a i l e d to d i r e c t the S A I F C o r p o r a t i o n to 
pay her temporary t o t a l d i s a b i l i t y compensation awarded by a 
D e t e r m i n a t i o n Order; and ( 2 ) a s s e s s e d a p e n a l t y of $400 f o r S A I F ' s 
f a i l u r e to pay t h i s c ompensation. I n i t s r e s p o n d e n t ' s b r i e f , S A I F 
r e q u e s t s t h a t t h e Board r e v e r s e the R e f e r e e ' s award of 10 p e r c e n t 
(32 d e g r e e s ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and r e v e r s e the p e n a l t y 
a s s e s s m e n t . We modify the R e f e r e e ' s o r d e r on the temporary 
d i s a b i l i t y compensation and p e n a l t y i s s u e s and r e v e r s e the award 
of permanent p a r t i a l d i s a b i l i t y . 

ISSUES 

1 . Whether SAIF s h o u l d be o r d e r e d to pay c l a i m a n t 
temporary t o t a l d i s a b i l i t y compensation f o r the p e r i o d from 
November 15, 1985 through J u l y 20, 1987. 

2. Whether a p e n a l t y s h o u l d be a s s e s s e d f o r S A I F ' s 
f a i l u r e to pay the d i s p u t e d compensation, and i f so, the amount of 
such p e n a l t y . 

3. E x t e n t of d i s a b i l i t y , i f any, f o r c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t began working as a " c l i n i c a l r e c e p t i o n i s t " f o r 
the employer, N o r t h / N o r t h e a s t Community Mental H e a l t h C e n t e r , i n 
September 1985. She had a p p l i e d f o r a p o s i t i o n i n the e m p l o y e r ' s 
a c c o u n t i n g department and d i d not l i k e working as a r e c e p t i o n i s t , 
but took the p o s i t i o n hoping to work i n t o an a c c o u n t i n g p o s i t i o n . 
During the months f o l l o w i n g her employment, c l a i m a n t d e v e l o p e d 
p e r s o n a l c o n f l i c t s w i t h a number, of people w i t h whom she worked. 
As a r e s u l t of t h o s e c o n f l i c t s , she q u i t her job on December 24, 
1985 . 

C l a i m a n t was unemployed u n t i l l a t e March 1986 when she 
was h i r e d by a n o t h e r employer as a s e c r e t a r y . She c o n t i n u e d i n 
t h a t p o s i t i o n u n t i l e a r l y May 1986 when she was l a i d o f f due t o 
poor work performance u n r e l a t e d to any p s y c h o l o g i c a l c o n d i t i o n 
a s s o c i a t e d w i t h her p r i o r employment. S u b j e c t i v e l y , c l a i m a n t 
e n j o y e d her job as a s e c r e t a r y and thought she was doing w e l l a t 
i t . -1962-



Claimant was unemployed from May t h r o u g h August 1 9 8 6 . 
From September 1986 t o February 1 9 8 7 , she took c l a s s e s i n computer 
s o f t w a r e t e c h n o l o g y a t Oregon P o l y t e c h n i c I n s t i t u t e . She a l s o 
worked p a r t time w i t h the C i t y of P o r t l a n d . I n February 1 9 8 7 , 
c l a i m a n t e x p e r i e n c e d medical problems which u l t i m a t e l y r e q u i r e d 
s u r g e r y and she had t o drop out of school and q u i t her j o b w i t h 
t h e C i t y o f P o r t l a n d . 

On February 7, 1 9 8 7 , c l a i m a n t f i l e d a workers' 
compensation c l a i m a g a i n s t the employer i n the p r e s e n t case 
c o n t e n d i n g t h a t s t r e s s a s s o c i a t e d w i t h her employment had r e s u l t e d 
i n a mental d i s o r d e r . SAIF issued a d e n i a l o f the c l a i m on 
February 2 5 , 1 9 8 7 . Claimant requested a h e a r i n g . 

On J u l y 20, 1 9 8 7 , c l a i m a n t was examined by Dr. Colbach, 
a p s y c h i a t r i s t , a t the behest of SAIF. Colbach had been 
p e r s o n a l l y a s s o c i a t e d w i t h the employer a couple o f years b e f o r e 
c l a i m a n t began her employment and r e p o r t e d t h a t t h e r e had been 
" q u i t e a b i t of u n r e s t w i t h i n the agency" a t t i m e s . Based upon a 
rev i e w o f c l a i m a n t ' s p e r s o n a l and v o c a t i o n a l h i s t o r y , Dr. Colbach 
diagnosed a p e r s o n a l i t y d i s o r d e r w i t h p a s s i v e - a g g r e s s i v e and 
h i s t r i o n i c t e n d e n c i e s . He th o u g h t t h a t c l a i m a n t p r o b a b l y had 
exp e r i e n c e d s t r e s s i n the course of her employment w i t h t h e 
employer and t h a t t h i s s t r e s s t e m p o r a r i l y aggravated her 
u n d e r l y i n g p e r s o n a l i t y d i f f i c u l t i e s f o r a maximum o f t h r e e t o f o u r 
weeks. He opined t h a t c l a i m a n t had become m e d i c a l l y s t a t i o n a r y i n 
e a r l y January 1986 and had s u s t a i n e d no permanent impairment 
a t t r i b u t a b l e t o her employment. 

A f t e r r e c e i v i n g a copy of Dr. Colbach's r e p o r t , SAIF 
r e s c i n d e d i t s d e n i a l o f c l a i m a n t ' s c l a i m and i s s u e d a s i n g l e 
payment of temporary t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d 
from November 1 5 , 1985 t h r o u g h January 6, 1 9 8 6 . SAIF then 
s u b m i t t e d t he c l a i m f o r c l o s u r e and a D e t e r m i n a t i o n Order i s s u e d 
on September 8, 1 9 8 7 . The order awarded no permanent d i s a b i l i t y 
compensation, but d i d award temporary t o t a l d i s a b i l i t y 
compensation f o r t h e p e r i o d from November 1 5 , 1985 t h r o u g h J u l y 
20, 1 9 8 7 . SAIF r e c e i v e d the D e t e r m i n a t i o n Order on September 11, 
1 9 8 7 . SAIF requested r e c o n s i d e r a t i o n o f the or d e r on September 
30, 1 9 8 7 and a second D e t e r m i n a t i o n Order i s s u e d on October 14, 
1 9 8 7 . The second order s t a t e d t h a t the f i r s t o r der was i n c o r r e c t 
and r e s c i n d e d t he p r e v i o u s award of temporary t o t a l d i s a b i l i t y 
compensation. 

Claimant requested a h e a r i n g on the D e t e r m i n a t i o n Orders 
i n November 1987 and r a i s e d i s s u e s r e l a t i n g t o permanent 
d i s a b i l i t y , temporary d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

On January 8, 1 9 8 8 , on r e f e r r a l from her a t t o r n e y , 
c l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t f o r the f i r s t time s i n c e 
l e a v i n g , work w i t h the employer i n December 1 9 8 5 . 

A h e a r i n g was h e l d on January 19, 1 9 8 8 . On February 2 2 , 
19 8 8 , the Referee i s s u e d an or d e r which awarded c l a i m a n t 10 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r her 
p s y c h o l o g i c a l c o n d i t i o n , awarded temporary t o t a l d i s a b i l i t y f o r 
the p e r i o d from November 1 5 , 1985 t h r o u g h the day b e f o r e c l a i m a n t 
r e t u r n e d t o work i n March 1986 and assessed a 25 p e r c e n t p e n a l t y 
on the compensation awarded by the September 8, 1987 D e t e r m i n a t i o n 
Order. The Referee l a t e r amended t h a t ' p o r t i o n o f t h e o r d e r 
r e l a t i n g t o the p e n a l t y t o l i m i t the t o t a l d o l l a r amount of the 
p e n a l t y t o $ 4 0 0 . -1963-



Claimant was 34 years o l d a t the time o f the h e a r i n g . 
She has a GED and two years of c o l l e g e . Before b e g i n n i n g her 
employment w i t h t h e employer i n September 1985, c l a i m a n t had 
numerous s h o r t - l i v e d j o b s w i t h a v a r i e t y of employers, p r i m a r i l y 
i n t h e a c c o u n t i n g and data e n t r y areas. 

FINDINGS OF ULTIMATE FACT 

1. A September 8, 1987 D e t e r m i n a t i o n Order awarded 
c l a i m a n t temporary t o t a l d i s a b i l i t y compensation from November 15, 
1985 t h r o u g h J u l y 20, 1987. 

2. The September 8,.1987 D e t e r m i n a t i o n Order remained 
i n e f f e c t u n t i l c o r r e c t e d by an October 14, 1987 D e t e r m i n a t i o n 
Order. 

3. SAIF d i d not comply w i t h t h e September 8, 1987 
D e t e r m i n a t i o n Order. 

4. SAIF's f a i l u r e t o comply w i t h t h e September 8, 1987 
D e t e r m i n a t i o n Order was unreasonable. 

CONCLUSIONS OF LAW 

Temporary D i s a b i l i t y Compensation 

The September 8, 1987 D e t e r m i n a t i o n O r d e r ' r e q u i r e d SAIF 
t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y compensation from 
November 15, 1985 t o J u l y 20, 1987. That order remained i n e f f e c t 
u n t i l i t was " c o r r e c t e d " by the October 14, 1987 D e t e r m i n a t i o n 
Order. See ORS 656.268(4); G e o r g i a - P a c i f i c v. Piwowar, 
305 Or 494, 504 (1 9 8 8 ) . 

SAIF was r e q u i r e d t o pay c l a i m a n t the temporary 
d i s a b i l i t y b e n e f i t s awarded by t h e September 8, 1987 D e t e r m i n a t i o n 
Order w i t h i n 14 days. OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) ; C. D. E n g l i s h , 
37 Van Na t t a 572 (1985). Because i t d i d not do so t h e n , i t must 
now pay t h a t compensation. Claimant's e n t i t l e m e n t t o t h a t 
compensation on t he m e r i t s need not be det e r m i n e d . See Hut c h i n s o n 
v. L o u s i a n a - P a c i f i c , 67 Or App 577, 581 rev den 297 Or 340 ( 1 9 8 4 ) . 

We note t h a t SAIF c o u l d have, but d i d n o t , req u e s t t h a t 
the September 8, 1987 D e t e r m i n a t i o n Order be abated and 
r e c o n s i d e r e d b e f o r e i t s o b l i g a t i o n t o pay temporary d i s a b i l i t y 
compensation matured; t h a t is> w i t h i n 14 days. •• 

P e n a l t y and A t t o r n e y Fee . 

SAIF o f f e r e d no reason f o r f a i l i n g t o pay the temporary 
d i s a b i l i t y b e n e f i t s awarded by the September 8, 1987 D e t e r m i n a t i o n 
Order, o t h e r than t h a t the award was wrong. We agree t h a t on i t s 
face the D e t e r m i n a t i o n Order was i n c o n s i s t e n t w i t h the u n d i s p u t e d 
evidence t h a t c l a i m a n t had r e t u r n e d t o wage e a r n i n g employment 
b e f o r e c l a i m c l o s u r e . She should have been awarded o n l y temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s b e g i n n i n g i n March 1986 and c o n t i n u i n g 
u n t i l c l a i m c l o s u r e . See OAR 43 6-60-03 0(3) & ( 4 ) . 

However, t h e f a c t t h a t , the award o f temporary t o t a l 
d i s a b i l i t y b e n e f i t s was i n c o r r e c t does not e x p l a i n SAIF's f a i l u r e 
t o e i t h e r pay t h e compensation ordered or t o request 
r e c o n s i d e r a t i o n . w i t h i n > 14 days. We conclude t h a t . SAIF's r e f u s a l 
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t o pay compensation pursuant t o the D e t e r m i n a t i o n Order was 
unreasonable. 

Under the c i r c u m s t a n c e s , we f i n d a . p e n a l t y e q u i v a l e n t t o 
10 p e r c e n t of the temporary t o t a l d i s a b i l i t y compensation o r d e r e d 
p a i d by the D e t e r m i n a t i o n Order and not p r e v i o u s l y p a i d t o be a 
proper p e n a l t y . 

E x t e n t of D i s a b i l i t y 

The Referee awarded c l a i m a n t 10 p e r c e n t (32 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r her p s y c h o l o g i c a l 
c o n d i t i o n . We r e v e r s e t h i s award because we conclude t h a t 
c l a i m a n t has f a i l e d t o prove t h a t she s u s t a i n e d any permanent 
impairment as a r e s u l t of her work a c t i v i t y w i t h the employer. 

Claimant's employment h i s t o r y b e f o r e she began w o r k i n g 
f o r the employer c o n s i s t e d o f a number of s h o r t - l i v e d j o b s i n 
f i e l d s i n v o l v i n g l i m i t e d p e r s o n a l i n t e r a c t i o n . She a p p l i e d f o r 
and would have p r e f e r red a"job i n the employer's a c c o u n t i n g 
department. She accepted work as a r e c e p t i o n i s t d e s p i t e t h i s 
p r e f e r e n c e . 

Dr. Colbach, the p s y c h i a t r i s t who examined c l a i m a n t i n 
J u l y 1987, opined t h a t c l a i m a n t had s u s t a i n e d no permanent 
impairment as a r e s u l t of her compensable i n j u r y . He t h o u g h t t h a t 
she was p s y c h o l o g i c a l l y i m p a i r e d , but t h a t t h i s impairment had 
p r e e x i s t e d her employment and had not been permanently worsened by 
i t . David W o r t h i n g t o n , a p s y c h o l o g i s t , and Diane W o r t h i n g t o n , a 
Mental H e a l t h S p e c i a l i s t , examined c l a i m a n t i n e a r l y 1988. They 
agreed w i t h Dr. Colbach t h a t c l a i m a n t was p s y c h o l o g i c a l l y i m p a i r e d 
p r i o r t o her work f o r the employer, but t h o u g h t t h a t the 
employment had r e s u l t e d i n a d d i t i o n a l impairment i n the minimal 
range. Claimant t e s t i f i e d t h a t she d i d not b e l i e v e she c o u l d 
r e t u r n t o work as a c l i n i c a l r e c e p t i o n i s t a f t e r her e x p e r i e n c e 
w i t h the employer. • She s t a t e d t h a t she would p r e f e r t o work i n an 
environment where her i n t e r a c t i o n w i t h people was l i m i t e d and. she 
was not c l o s e l y s u p e r v i s e d . 

Claimant a t t e m p t s t o a t t r i b u t e her p r e f e r e n c e f o r jobs 
w i t h l i m i t e d p e r s o n a l and s u p e r v i s o r y i n t e r a c t i o n t o her 
employment ex p e r i e n c e w i t h the employer. Before b e g i n n i n g t h a t 
employment, however, her work h i s t o r y r e f l e c t s a p r e f e r e n c e . f o r 
l i m i t e d p e r s o n a l and s u p e r v i s o r y i n t e r a c t i o n . Indeed, she t o l d 
Dr. Colbach t h a t she accepted employment w i t h the employer as a 
r e c e p t i o n i s t d e s p i t e an e x i s t i n g p r e f e r e n c e t o the c o n t r a r y . 
Given t h i s r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o prove 
t h a t her p r e f e r e n c e f o r l i m i t e d p e r s o n a l and s u p e r v i s o r y 
i n t e r a c t i o n i s a t t r i b u t a b l e t o her work a c t i v i t y w i t h the employer 
and accept Dr. Colbach's o p i n i o n t h a t she s u s t a i n e d no permanent 
impai rment. 

ORDER 

The Referee's o r d e r dated February 22, 1988, as amended 
March 15, 1988, i s a f f i r m e d i n p a r t , r e v e r s e d i n p a r t and m o d i f i e d 
i n p a r t . " I n l i e u o f the temporary d i s a b i l i t y compensation awarded 
by the Referee, the SAIF C o r p o r a t i o n s h a l l pay c l a i m a n t 
compensation f o r temporary t o t a l d i s a b i l i t y f o r t h e p e r i o d from 
November 15, 1985 t h r o u g h J u l y 20, 1987, l e s s amounts p r e v i o u s l y 
p a i d . SAIF s h a l l a l s o pay c l a i m a n t a p e n a l t y o f 10 p e r c e n t o f 
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t h i s compensation. Claimant's a t t o r n e y i s awarded 25 p e r c e n t o f 
the compensation g r a n t e d by t h i s o r d e r , not t o exceed $ 3 , 8 0 0 . The 
a t t o r n e y fee assessed by the Referee on t h e p e n a l t y i s s u e i s 
a f f i r m e d . The award o f 10 p e r c e n t ( 3 2 degrees) unscheduled 
permanent p a r t i a l d i s a b i l i t y g r a n t e d by the Referee and t h e 
a s s o c i a t e d a t t o r n e y f e e are r e v e r s e d . 

DOUGLAS K. AINSWORTH, Claimant WCB 86-17893 & 87-04346 
S c o t t M. McNutt, Claimant's Attorney November 3, 1989 
C l i f f , e t a l . , Defense Attorneys Order on Review 
Cowling & H e y s e l l , Defense Attorneys 

Reviewed by Board Members Pe r r y and Howe l l . 

I n d u s t r i a l I n d e mnity Company requests review o f those 
p o r t i o n s o f Referee Mongrain's o r d e r which: ( 1 ) s e t as i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s low back c o n d i t i o n ; 
and ( 2 ) upheld L i b e r t y Northwest Insurance C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same c o n d i t i o n . On r e v i e w , 
the i s s u e i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f t h e Referee 
w i t h t h e f o l l o w i n g comment. 

I n d u s t r i a l I n d e m n i t y contends t h a t t h e Referee f a i l e d t o 
g i v e proper l e g a l e f f e c t t o i t s May 1986 s t i p u l a t i o n a r i s i n g from 
a p r i o r a g g r a v a t i o n c l a i m f o l l o w i n g c l a i m a n t ' s November 1985 f a l l 
a t home. 

A c l a i m a n t cannot r e l e a s e r i g h t s t o f u t u r e b e n e f i t s . 
ORS 6 5 6 . 2 3 6 ( 1 ) . The s t i p u l a t i o n does n o t , as I n d u s t r i a l I n d e m n i t y 
contends, e l i m i n a t e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o r i g i n a l l y 
accepted low back c l a i m , nor does i t p r e c l u d e subsequent c l a i m s 
under ORS 6 5 6 . 2 4 5 , 6 5 6 . 2 7 3 , or 6 5 6 . 2 7 8 . Furthermore, I n d u s t r i a l 
I n d e m n i t y agreed, as p a r t of the May 1 3 , 1986 s e t t l e m e n t , t h a t 
c l a i m a n t then had 20 p e r c e n t permanent, ( i . e . c o n t i n u i n g ) , 
i n j u r y - r e l a t e d d i s a b i l i t y . 

T u r n i n g t o th e m e r i t s , we are not persuaded t h a t 
c l a i m a n t ' s f a l l from the f u e l tank p l a t f o r m , w h i l e w o r k i n g f o r 
L i b e r t y ' s i n s u r e d , c o n t r i b u t e d t o a worsening o f h i s c o n d i t i o n . 
Thus, we agree w i t h t h e Referee t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n remains w i t h I n d u s t r i a l I n d e m n i t y . 

Claimant's b r i e f was r e j e c t e d as u n t i m e l y ; thus,, 
c l a i m a n t ' s counsel i s not e n t i t l e d t o a t t o r n e y f e e s . See S h i r l e y 
M. Brown, 40 Van Na t t a 8 7 9 , 882 ( 1 9 8 8 ) . 

ORDER 
The Referee's order dated November 20, 1987 i s 

a f f i r m e d . A c l i e n t p a i d f e e , payable from L i b e r t y Northwest t o 
i t s c ounsel i s approved, : not t o exceed $483 . 
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JAMES P. BOWERS, Claimant WCB 87-10225, 87-05574 & 87-06625 
Bria n Whitehead, Claimant's Attorney November 3,. 1989 
Randolph H a r r i s ( S A I F ) , Defense Attorney Order on Review 
Davis, Bostwick, e t a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Ebner's o r d e r which: ( 1 ) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t l e f t s h o u l d e r 
c o n d i t i o n ; ( 2 ) upheld Aetna C a s u a l t y & Surety Company's 
a g g r a v a t i o n d e n i a l o f the same c o n d i t i o n ; ( 3 ) upheld Farmers 
In s u r a n c e Company's d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r 
h i s l e f t s h o u l d e r and p s y c h o l o g i c a l c o n d i t i o n s ; ( 4 ) upheld•SAIF's 
d e n i a l of c l a i m a n t ' s medical s e r v i c e s c l a i m f o r a p s y c h o l o g i c a l 
c o n d i t i o n ; ( 5 ) upheld Aetna's d e n i a l of c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n ; ( 6 ) d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e a g a i n s t Farmers f o r an a l l e g e d 
unreasonable d e n i a l ; ( 7 ) a f f i r m e d a D e t e r m i n a t i o n Order which d i d 
not i n c r e a s e c l a i m a n t ' s unscheduled permanent d i s a b i l i t y above the 
30 p e r c e n t (96 degrees) awarded by p r i o r o r d e r s and d i d n o t 
i n c r e a s e c l a i m a n t ' s scheduled permanent- d i s a b i l i t y f o r l o s s of use 
or f u n c t i o n , o f t h e l e f t hand above t he 30 p e r c e n t ( 4 5 degrees) 
p r e v i o u s l y awarded; and ( 8 ) d e c l i n e d t o assess p e n a l t i e s and 
r e l a t e d a t t o r n e y fees f o r SAIF's a l l e g e d l a t e d e n i a l of a 1979 
a g g r a v a t i o n c l a i m . We re v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

( 1 ) C o m p e n s a b i l i t y o f , and r e s p o n s i b i l i t y f o r , 
c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r c o n d i t i o n . 

( 2 ) C o m p e n s a b i l i t y o f , and r e s p o n s i b i l i t y f o r , 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

( 3 ) P e n a l t i e s and a t t o r n e y f e e s . 

( 4 ) E x t e n t o f both unscheduled and scheduled permanent 
d i s a b i l i t y . 

FINDINGS OF FACT 

I n August 1 9 7 5 , c l a i m a n t s u s t a i n e d a compensable i n j u r y 
t o h i s l e f t s h oulder w h i l e employed by SAIF's i n s u r e d . The i n j u r y 
was diagnosed as a b r a c h i a l p l e x u s c o n t u s i o n and t r a c t i o n i n j u r y . 
The i n j u r y r e s u l t e d i n w i n g i n g o f the l e f t s h o u l d e r , some.nerve 
damage, and p a r t i a l a t r o p h y , as w e l l as a p h y s i c a l d e p r e s s i o n i n 
the l e f t s h o u l d e r area. The c l a i m was c l o s e d by a December 1977 
D e t e r m i n a t i o n Order, which awarded 15 p e r c e n t unscheduled 
permanent d i s a b i l i t y . An October 1978 Referee's o r d e r a f f i r m e d 
the 15 p e r c e n t unscheduled award and g r a n t e d a 30 p e r c e n t 
scheduled permanent d i s a b i l i t y award f o r l o s s . o f use or f u n c t i o n 
of t h e l e f t hand. 

I n l a t e 1 9 7 8 , c l a i m a n t began w o r k i n g as a c a r p e n t e r . I n 
June 1 9 7 9 , Dr. B e r s e l l i , o r t h o p e d i s t , r e p o r t e d t h a t c l a i m a n t had 
p e r s i s t e n t l e f t s h oulder and arm d i s c o m f o r t . By a l e t t e r dated 
June 2 9 , 1 9 7 9 , B e r s e l l i requested a u t h o r i z a t i o n t o p e r f o r m a 
scapulopexy s u r g i c a l ; p r o c e d u r e , which was n e i t h e r a u t h o r i z e d nor 
f o r m a l l y - d e n i e d by SAIF. I n February 1 9 8 0 , Dr. B e r s e l l i a d v i s e d 
SAIF t h a t he had no o t h e r t r e a t m e n t t o recommend t o c l a i m a n t o t h e r 
than s u r g e r y . Claimant had been r e l e a s e d t o work i n August 1 9 7 9 . 
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I n J u l y 1982, c l a i m a n t began working f o r Aetna's 
i n s u r e d . I n September 1982, he f i l e d a c l a i m w i t h Aetna f o r a 
l e f t s h o u l d e r and neck s t r a i n . The c l a i m was a c c e p t e d by A e t n a . 
I n June 1983, the c l a i m was c l o s e d by a D e t e r m i n a t i o n O r d e r . 
C l a i m a n t was awarded temporary d i s a b i l i t y b e n e f i t s o n l y . An 
October 1983 S t i p u l a t i o n a f f i r m e d the June 1983 D e t e r m i n a t i o n 
O r d e r . 

T h e r e a f t e r , c l a i m a n t a s s e r t e d a w o r s e n i n g of h i s l e f t 
s h o u l d e r c o n d i t i o n and a g a i n sought a u t h o r i z a t i o n from SAIF f o r 
the s u r g i c a l p r o c e d u r e recommended by Dr. B e r s e l l i i n 1979. 
F o l l o w i n g S A I F ' s a u t h o r i z a t i o n , Dr. B e r s e l l i performed t h e 
s u r g i c a l p r o c e d u r e i n J a n u a r y 1984, which i n v o l v e d g r a f t i n g the 
s c a p u l a to c l a i m a n t ' s back. F o l l o w i n g the s u r g e r y , Dr. B e r s e l l i 
r e p o r t e d t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s l e s s e n e d , but t h a t 
o b j e c t i v e range of motion f i n d i n g s were the same as p r i o r to the 
s u r g e r y . A J u l y 1985 Own Motion Order on R e c o n s i d e r a t i o n a f f i r m e d 
c l a i m a n t ' s award of temporary d i s a b i l i t y b e n e f i t s and i n c r e a s e d 
h i s award of u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s l e f t 
s h o u l d e r from 15 p e r c e n t to 30 p e r c e n t . 

I n June 1985, c l a i m a n t e n t e r e d a r e h a b i l i t a t i o n program, 
under S A I F ' s c l a i m . The program, which i n v o l v e d t r a i n i n g as an 
autobody mechanic, c o n c l u d e d i n October 1986. At the same ti m e , 
c l a i m a n t c o m p l e t e d a program f o r an A s s o c i a t e Degree. T h e r e a f t e r , 
a F e b r u a r y 1987 D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t temporary 
d i s a b i l i t y b e n e f i t s from June 1985 through October 1986. No 
change was made to h i s awards of permanent d i s a b i l i t y . 

I n November 1986, c l a i m a n t began working as an autobody 
mechanic f o r a n o t h e r employer. That employment, however, was 
t e r m i n a t e d a f t e r a week due to the u n a v a i l a b i l i t y of s u f f i c i e n t 
f u l l - t i m e work. I n December 1986, c l a i m a n t began working as an 
autobody mechanic f o r F a r m e r s ' i n s u r e d through a wage-subsidy 
program. T h i s employment ended on A p r i l 4, 1987. On A p r i l 6, 
1987, c l a i m a n t sought t r e a t m e n t from Dr. M i c h e l s , c h i r o p r a c t o r , 
f o r h i s l e f t s h o u l d e r . He was r e l e a s e d from work from A p r i l 6, 
1987 t h r o u g h ' A p r i l - 20, 1987. C l a i m a n t then f i l e d a "new i n j u r y " 
c l a i m w i t h Farmers f o r h i s l e f t s h o u l d e r c o n d i t i o n . On A p r i l 15, 
1987, Farmers d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m on the 
b a s i s t h a t c l a i m a n t ' s c o n d i t i o n was a c o n t i n u a t i o n of h i s 1975 
i n j u r y r a t h e r than a "new and s e p a r a t e " i n j u r y . 

T h e r e a f t e r , Farmers r e q u e s t e d d e s i g n a t i o n of a p a y i n g 
agent p u r s u a n t to ORS 656.307. T h i s r e q u e s t was not g r a n t e d , 
however, as c l a i m a n t ' s a g g r a v a t i o n r i g h t s on h i s c l a i m w i t h S A I F 
had e x p i r e d . At h e a r i n g , Farmers contended t h a t the c l a i m was not 
compensable. ( T r . 6 - 9 ) . 

I n J u l y 1987, c l a i m a n t . w a s seen by Dr. Mead, 
p s y c h i a t r i s t , f o r t r e a t m e n t of d e p r e s s i o n . I n August 1987, Aetna 
denied c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a . p s y c h i a t r i c c o n d i t i o n . 
I n September 1987, S A I F denied c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
the same c o n d i t i o n . I n J a n u a r y 1988, Farmers a l s o d e n i e d 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . 

C l a i m a n t was 36 y e a r s o l d a t the time of h e a r i n g . He 
has a high s c h o o l e d u c a t i o n as w e l l as an A s s o c i a t e d e g r e e . He 
has p r e v i o u s l y . w o r k e d a s a plumber's . h e l p e r , c a r p e n t e r , and 
autobody mechanic. At the time of h e a r i n g , he was working i n a 
job s i m i l a r to t h a t of an-autobody mechanic. He has permanent 
impairment of the l e f t s h o u l d e r i n the m i l d l y moderate r a n g e . 
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FINDINGS OF ULTIMATE FACT 

S A I F ' s 1975 compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e of c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r c o n d i t i o n 
and p s y c h o l o g i c a l c o n d i t i o n . 

A e t n a ' s 1982 compensable i n j u r y d i d not i n d e p e n d e n t l y 
c o n t r i b u t e to c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r or p s y c h o l o g i c a l 
c o n d i t i o n s , or t h e i r w o r s e n i n g . 

C l a i m a n t ' s employment a t F a r m e r s ' i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o h i s c u r r e n t l e f t s h o u l d e r c o n d i t i o n or 
h i s p s y c h o l o g i c a l c o n d i t i o n , or t h e i r w o r s e n i n g . 

F a r m e r s ' d e n i a l of c o m p e n s a b i l i t y of c l a i m a n t ' s l e f t 
s h o u l d e r c o n d i t i o n was not u n r e a s o n a b l e . 

SAIF u n r e a s o n a b l y r e s i s t e d payment of compensation when 
i t f a i l e d to f o r m a l l y a c c e p t or deny a r e q u e s t f o r a u t h o r i z a t i o n 
f o r s u r g e r y which was u l t i m a t e l y performed and was r e a s o n a b l e and 
n e c e s s a r y as i t r e l a t e s to the compensable i n j u r y . 

As a r e s u l t of h i s 1975 compensable i n j u r y , c l a i m a n t has 
s u s t a i n e d a 30 p e r c e n t l o s s of e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW 

COMPENSABILITY OF THE LEFT SHOULDER CONDITION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s l e f t s h o u l d e r 
c o n d i t i o n was not compensable as e i t h e r a "new i n j u r y " or an 
a g g r a v a t i o n . We d i s a g r e e . 

C l a i m a n t b e a r s the burden of p r o v i n g by a preponderance 
of the e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d 
to h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 288 Or 51, 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser Co., 
88 Or App 375, 378 ( 1 9 8 7 ) . The compensable i n j u r y need not be the 
s o l e c a u s e or most s i g n i f i c a n t c a u s e of the need f o r t r e a t m e n t , 
but o n l y a m a t e r i a l c o n t r i b u t i n g c a u s e . Van B l o k l a n d v. Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 
A c c o r d i n g l y , c l a i m a n t can e s t a b l i s h c o m p e n s a b i l i t y by e s t a b l i s h i n g 
t h a t h i s 1975 i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d to h i s 
c u r r e n t l e f t s h o u l d e r c o n d i t i o n and need f o r t r e a t m e n t . 

Dr. Manley, o r t h o p e d i s t , d i a g n o s e d a f r o z e n l e f t 
s h o u l d e r and a h i s t o r y of l e f t s h o u l d e r p a t h o l o g y . He opined t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n was a c o n t i n u a t i o n of h i s 1975 
compensable i n j u r y . Dr. M i c h e l s , c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , opined t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was r e l a t e d 
to the 1975 i n j u r y and the subsequent 1984 s u r g e r y . The 
O r t h o p a e d i c C o n s u l t a n t s opined t h a t some of c l a i m a n t ' s c u r r e n t 
problems were due to a h y s t e r i c a l c o n v e r s i o n r e a c t i o n . However, 
they a l s o noted t h a t c l a i m a n t had l e f t a d h e s i v e c a p s u l i t i s , a s 
w e l l a s r e s t r i c t e d c e r v i c a l and p a r a s c a p u l a r motion, due t o t h e 
1975 i n j u r y and the 1984 s u r g e r y . 

The o n l y e v i d e n c e to the c o n t r a r y i s a r e p o r t from 
Dr. K l e i n , a p s y c h i a t r i s t . She opined t h a t c l a i m a n t ' s c u r r e n t 
symptoms were c a u s e d by a h y s t e r i c a l c o n v e r s i o n r e a c t i o n , and t h a t 

-1969-



c l a i m a n t was " f o c u s i n g " on h i s l e f t shoulder i n j u r y . A l t h o u g h t h e 
Orthopaedic C o n s u l t a n t s a l s o diagnosed a c o n v e r s i o n r e a c t i o n , t h e y 
d i d not r e l a t e c l a i m a n t ' s c u r r e n t symptoms e n t i r e l y t o t h i s 
p s y c h o l o g i c a l d i a g n o s i s , but noted o b j e c t i v e p h y s i c a l symptoms as 
w e l l . F u r t h e r , we note t h a t Dr. K l e i n t e s t i f i e d t h a t she d i d not 
doubt t h a t c l a i m a n t has some p h y s i c a l c o m p l a i n t s and noted t h a t 
sne was r e l y i n g on the o t h e r p h y s i c i a n s i n regard t o c l a i m a n t ' s 
p h y s i c a l c o m p l a i n t s . Given t h i s , as w e l l as the o t h e r m e d i c a l 
evidence i n the r e c o r d , we are not persuaded by Dr. K l e i n ' s 
o p i n i o n . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s o r i g i n a l i n j u r y 
and the subsequent r e l a t e d s u r g e r y remain a m a t e r i a l c o n t r i b u t i n g 
cause of h i s c u r r e n t d i s a b i l i t y and need f o r medical t r e a t m e n t . 

RESPONSIBILITY FOR THE LEFT SHOULDER CONDITION 

As we have found c l a i m a n t ' s l e f t shoulder c o n d i t i o n 
compensable, the i s s u e becomes t h a t of r e s p o n s i b i l i t y f o r t h e 
c o n d i t i o n . I n Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 
81 Or App 2 9 0 , 294 ( 1 9 8 6 ) , the c o u r t announced t h a t u n l e s s work 
a c t i v i t i e s a t the l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y c o n t r i b u t e 
t o the worker's d i s a b i l i t y ( i . e . cause a worsening o f t h e 
u n d e r l y i n g c o n d i t i o n ) then the worker has s u s t a i n e d a mere 
r e c u r r e n c e of symptoms and the e a r l i e r e m p l o y e r / i n s u r e r remains 
r e s p o n s i b l e . 

The i s s u e o f whether c l a i m a n t ' s work a c t i v i t i e s a t 
Farmers' i n s u r e d worsened h i s u n d e r l y i n g l e f t s h oulder c o n d i t i o n 
i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n of the r e s p o n s i b i l i t y i s s u e 
l a r g e l y t u r n s on an a n a l y s i s of the medical evidence. U r i s v. 
Compensation Dept., 247 Or 4 2 0 , 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s 
Paper Co.-, 76 Or "App 1 0 5 , 109 ( 1 9 8 5 ) . 

I n March 1 9 8 5 , a CT scan r e v e a l e d t h a t c l a i m a n t ' s f u s i o n 
was not s o l i d ' . X-rays taken i n September 1986 appeared t o show a 
s o l i d f u s i o n . Dr. P e t e r s o n , of the Orthopaedic C o n s u l t a n t s , 
opined t h a t t h e x-rays were i n a c c u r a t e i n t h i s area and f e l t i t 
much more l i k e l y t h a t t h e r e was a nonunion between the scapula and 
the t h o r a x based on the more a c c u r a t e 1985 CT scan. Dr. Peterson 
f u r t h e r opined t h a t t h e r e was no o b j e c t i v e evidence t h a t 
c l a i m a n t ' s work a c t i v i t i e s a t Farmers' i n s u r e d caused any l e f t 
s houlder d e s t a b i l i z a t i o n . 

Dr. Manley opined t h a t c l a i m a n t ' s c o n d i t i o n had 
a g g r a v a t e d . He r e p o r t e d t h a t c l a i m a n t ' s f u s i o n had become, l o o s e , 
based upon the a u d i b l e g r i n d i n g and c r u n c h i n g , but c o u l d not say 
when i t loosened. He a l s o noted t h a t he was u n f a m i l i a r w i t h t h i s 
type of f u s i o n s u r g e r y and c o u l d o f f e r no o p i n i o n as t o whether 
the work a c t i v i t y a t Farmers' i n s u r e d caused the f u s i o n t o become 
l o o s e . Dr. M i c h e l s opined t h a t c l a i m a n t ' s work a c t i v i t y a t 
Farmers' i n s u r e d aggravated c l a i m a n t ' s symptoms, but t h a t the 
u n d e r l y i n g m a t e r i a l cause remained t h e 1975 i n j u r y and the post 
s u r g i c a l r e s u l t s of 1 9 8 4 . 

Under these c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s 
work a c t i v i t i e s a t Farmer's i n s u r e d d i d not i n d e p e n d e n t l y 
c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t l e f t shoulder c o n d i t i o n . I n 
coming, t o t h i s c o n c l u s i o n , we are most persuaded by the 
w e l l - r e a s o n e d o p i n i o n of Dr. Peterson. 
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F i n a l l y , t h e r e i s no evidence i n the r e c o r d t h a t r e l a t e s 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y t o the i n j u r y s u s t a i n e d w h i l e 
w o r k i n g f o r Aetna's i n s u r e d . A c c o r d i n g l y , SAIF remains 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t l e f t shoulder c o n d i t i o n . 

COMPENSABILILITY OF PSYCHIATRIC CONDITION 

The Referee found t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was not compensable. We d i s a g r e e and f i n d c l a i m a n t ' s 
c o n d i t i o n compensable not as an o c c u p a t i o n a l d i s e a s e , but as a 
consequence of h i s compensable l e f t s h oulder c o n d i t i o n . 

A c l a i m a n t a s s e r t i n g t he c o m p e n s a b i l i t y o f a 
p s y c h o l o g i c a l c o n d i t i o n f o l l o w i n g an i n d u s t r i a l i n j u r y must prove 
by a preponderance of t h e evidence t h a t t h e compensable i n j u r y was 
a m a t e r i a l cause of the c o n d i t i o n , or i f t he mental c o n d i t i o n 
p r e d a t e d t he i n j u r y , t h a t , t h e i n j u r y worsened t h a t p r e e x i s t i n g 
c o n d i t i o n . Jeld-Wen v. Page, 73 Or App 136, 139 (198 5 ) ; P a r t r i d g e 
v. SAIF, 57 Or App 163, 167, rev den 293 Or 394 ( 1 9 8 2 ) . 

Dr. Mead diagnosed an adjustment d i s o r d e r w i t h a n x i e t y 
and d e p r e s s i o n , secondary t o c l a i m a n t ' s i n d u s t r i a l i n j u r i e s and 
t h e i r sequalae. At one p o i n t , Dr. Mead appears t o a t t r i b u t e 
c l a i m a n t ' s p r e s e n t c o n d i t i o n t o the 1982 i n j u r y . However, a f u l l 
r e a d i n g of h i s o p i n i o n ' i n d i c a t e s t h a t he i s speaking t o the most 
s e r i o u s i n j u r y t o c l a i m a n t ' s l e f t s h o u l d e r , which o c c u r r e d i n 1975. 

Dr. K l e i n diagnosed a h y s t e r i c a l c o n v e r s i o n r e a c t i o n i n 
which c l a i m a n t p s y c h o l o g i c a l l y focused on h i s i n j u r e d l e f t 
s h o u l d e r . She opined t h a t t h e h y s t e r i c a l c o n v e r s i o n symptoms were 
not r e l a t e d t o c l a i m a n t ' s employment a t Farmers' i n s u r e d . She 
f u r t h e r opined t h a t the o n l y r e l a t i o n s h i p between c l a i m a n t ' s 
i n d u s t r i a l i n j u r y and h i s p s y c h o l o g i c a l c o n d i t i o n was t h a t t h e 
i n j u r y p r o v i d e d a focus f o r the c o n v e r s i o n r e a c t i o n . 

We conclude t h a t c l a i m a n t ' s 1975 i n d u s t r i a l i n j u r y and 
i t s sequalae i s a m a t e r i a l c o n t r i b u t i n g cause of h i s c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we note 
t h a t Dr. Mead does suggest t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e 
a t Farmers' i n s u r e d were a m a t e r i a l c o n t r i b u t i n g cause t o h i s 
p s y c h o l o g i c a l c o n d i t i o n . However, a thorough a p p r a i s a l o f h i s 
o p i n i o n i n d i c a t e s t h a t he a t t r i b u t e s c l a i m a n t ' s d e p r e s s i o n t o h i s 
p h y s i c a l a i l m e n t s which we have found t o be r e l a t e d t o the 1975 
compensable i n j u r y . 

F urthermore, we note t h a t the. o p i n i o n s of both Drs. Mead 
and K l e i n s u p p o r t a c a u s a l r e l a t i o n s h i p between the 1975 
i n d u s t r i a l i n j u r y and the p s y c h o l o g i c a l c o n d i t i o n . Cf_. Kobayashi 
v: Suislaw Care Center, 76 Or App 320 (1985). A c c o r d i n g l y , 
c l a i m a n t ' s c o n d i t i o n i s compensable r e g a r d l e s s of whether i t i s an 
adjust m e n t d i s o r d e r or a h y s t e r i c a l c o n v e r s i o n r e a c t i o n . See 
Karen M. P a r t r i d g e , 39 Van N a t t a 137 (19 8 7 ) . 

RESPONSIBILITY FOR PSYCHIATRIC CONDITION 

As we have p r e v i o u s l y found t h a t c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 1975 compensable i n j u r y , and 
have f u r t h e r found t h a t c l a i m a n t ' s employment w i t h n e i t h e r Aetna's 
i n s u r e d nor Farmers' i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n . , i t f o l l o w s t h a t r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n r e s t s w i t h SAIF. 
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I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t Dr. Mead does 
suggest t h a t .claimant's work a c t i v i t i e s a t Farmers' i n s u r e d were a 
m a t e r i a l c o n t r i b u t i n g cause t o h i s p s y c h o l o g i c a l c o n d i t i o n . As 
noted above, however, Dr. Mead's o p i n i o n , on the whole, i n d i c a t e s 
t h a t he a t t r i b u t e s c l a i m a n t ' s d e p r e s s i o n t o h i s p h y s i c a l i n j u r i e s 
and the 1984 s u r g e r y and h i s r e s u l t i n g p h y s i c a l l i m i t a t i o n s . 

We f u r t h e r note t h a t Dr. K l e i n opined t h a t c l a i m a n t ' s 
work f o r Farmers' i n s u r e d d i d not c o n t r i b u t e t o h i s p s y c h o l o g i c a l 
c o n d i t i o n . Under these c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s 
work a t Farmers' i n s u r e d d i d not i n d e p e n d e n t l y c o n t r i b u t e t o h i s 
p s y c h o l o g i c a l c o n d i t i o n . 

PENALTIES AND ATTORNEY FEES 

Farmers' D e n i a l 

Claimant contends t h a t Farmers' request f o r an 
ORS 606.307 order p u r s u a n t t o ORS 656.307 renders i t s subsequent 
d e n i a l o f c o m p e n s a b i l i t y a t h e a r i n g , an unreasonable "back-up" 
d e n i a l . See Bauman y. SAIF, 295 Or 788 ( 1 9 8 3 ) . He seeks a 
p e n a l t y and a t t o r n e y f e e . We d i s a g r e e . 

We have p r e v i o u s l y h e l d t h a t the issuance of a ".307" 
o r d e r p r e c l u d e s a subsequent d e n i a l of c o m p e n s a b i l i t y , absent a 
Bauman e x c e p t i o n . See Judy Witham, 40 Van Natta 1982 ( 1 9 8 8 ) . 
Here, however, no ".307" o r d e r issued and we d e c l i n e t o a p p l y t h e 
Witham r a t i o n a l e , c o n s e q u e n t l y , we conclude t h a t a request f o r 
such an ord e r alone does not p r e c l u d e a subsequent d e n i a l o f 
c o m p e n s a b i l i t y . A c c o r d i n g l y , we do not f i n d Farmers' d e n i a l of 
c o m p e n s a b i l i t y t o be unreasonable, and a p e n a l t y i s unwarranted. 
SAIF's Response t o the 1979 A g g r a v a t i o n Claim 

Claimant contends t h a t SAIF unreasonably f a i l e d t o 
accept or deny h i s c l a i m f o r an a g g r a v a t i o n s e t f o r t h i n 
Dr. B e r s e l l i ' s l e t t e r of June 29, 1979. We agree. 

I n h i s l e t t e r t o SAIF, dated June 29, 1979, Dr. B e r s e l l i 
requested a u t h o r i z a t i o n f o r a s u r g i c a l procedure and s t a t e d i n t e r 
a l i a : 

" I t h i n k t h a t a t t h i s t i m e , t h e p a t i e n t ' s 
c o n d i t i o n i s not m e d i c a l l y s t a t i o n a r y . I 
t h i n k i t has worsened s i n c e c l a i m c l o s u r e , 
and I t h i n k t h a t s u r g i c a l t r e a t m e n t i s 
d e f i n i t e l y i n d i c a t e d . " 

A l t h o u g h SAIF d i d not a u t h o r i z e t h i s s u r g e r y , i t d i d n o t 
f o r m a l l y deny e i t h e r s u r g e r y or a reopening of c l a i m a n t ' s c l a i m . 
A l t h o u g h t h e t h r u s t o f Dr. B e r s e l l i ' s l e t t e r speaks t o the 
s u r g i c a l p r o c e d u r e , he c l e a r l y i n d i c a t e s t h a t a d d i t i o n a l m e d i c a l 
s e r v i c e s were necessary. A c c o r d i n g l y , SAIF had a d u t y t o e i t h e r 
accept or deny t he c l a i m i n a t i m e l y f a s h i o n . I t d i d not do so, 
r a t h e r , i t took no a c t i o n and has o f f e r e d no j u s t i f i c a t i o n f o r i t s 
f a i l u r e t o process t he c l a i m . Under these c i r c u m s t a n c e s we f i n d 
t h a t SAIF unreasonably r e f e r r e d t o t i m e l y deny c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

D e s p i t e SAIF's unreasonable conduct, t he r e c o r d does not 
e s t a b l i s h t h a t t h e r e are any "amounts then due." A p e n a l t y f o r an 
unreasonable or r e f u s a l t o i s s u e a d e n i a l , as here, would be 
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assessed on t h e amounts due a t the time of h e a r i n g . Roger G. 
Prusak, 40 Van N a t t a 2037 ( 1 9 8 8 ) . Cf. Wacker S i l t r o n i c 
C o r p o r a t i o n v. Satcher, 91 Or App 654 ( 1 9 8 8 ) . Here, the requested 
s u r g e r y was i n f a c t performed i n 1984 and p a i d f o r by SAIF a t t h a t 
t i m e . A c c o r d i n g l y , i t was not an amount then due a t the time of 
t h e h e a r i n g . 

F u r t h e r , t h e r e i s no evidence t h a t c l a i m a n t missed any 
work, due t o the worsening, d u r i n g t h i s time p e r i o d nor t h a t t i me 
l o s s was a u t h o r i z e d . See ORS 6 0 6 . 7 7 3 ( 6 ) . A c c o r d i n g l y , t h e r e i s no 
d i s a b i l i t y compensation on which t o base a p e n a l t y . Bono v. SAIF, 
298 Or 405 ( 1 9 8 4 ) . No p e n a l t y may be assessed. 

N e v e r t h e l e s s , an a t t o r n e y fee can be awarded, and we 
f i n d i t a p p r o p r i a t e t o do so i n t h i s i n s t a n c e . We f i n d t h a t 
SAIF's f a i l u r e t o take a c t i o n on c l a i m a n t ' s request f o r reopening 
and s u r g e r y t o be unreasonable r e s i s t a n c e t o the payment of 
compensation. See E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; 
L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . I n t h i s r e g a r d , we 
note t h a t the i n s u r e r delayed i n a u t h o r i z i n g s u r g e r y t h a t was 
u l t i m a t e l y compensable. 
EXTENT OF PERMANENT DISABILITY 

The Referee a f f i r m e d the February 1987 D e t e r m i n a t i o n 
Order, which d i d not i n c r e a s e c l a i m a n t ' s permanent d i s a b i l i t y 
above the 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s of 
use or f u n c t i o n of the l e f t hand and the 30 p e r c e n t unscheduled 
permanent d i s a b i l i t y as awarded by p r i o r o r d e r s . We agree. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 5 ) , c l a i m a n t i s e n t i t l e d t o . a 
new d e t e r m i n a t i o n of h i s permanent d i s a b i l i t y f o l l o w i n g c o m p l e t i o n 
of an a u t h o r i z e d t r a i n i n g program. Hanna v. SAIF, 65 Or App 649 
( 1 9 8 3 ) . Further,, the new d e t e r m i n a t i o n i s made w i t h o u t regard t o 
the p r e v i o u s awards. Watkins v. Fred Meyer, I n c . , 79 Or App 521 
( 1 9 8 6 ) . 

Unscheduled Permanent D i s a b i l i t y 

At t h e o u t s e t , i t i s necessary t o d i s c u s s c l a i m a n t ' s 
p s y c h o l o g i c a l c l a i m and i t s r e l a t i o n s h i p t o r a t i n g c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y . We have found t h e p s y c h o l o g i c a l 
c o n d i t i o n compensably r e l a t e d t o c l a i m a n t ' s 1975 i n j u r y ; t h e r e f o r e 
the p s y c h o l o g i c a l c o n d i t i o n c l a i m i s one f o r an a g g r a v a t i o n under 
own motion as w e l l a s a c l a i m f o r m e d i c a l s e r v i c e s . However, 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d and t h e r e i s no 
evidence s u g g e s t i n g t h a t the p s y c h o l o g i c a l c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y . I f c l a i m a n t was not m e d i c a l l y s t a t i o n a r y a t t h e time 
of h e a r i n g , c l a i m a n t i s e n t i t l e d t o be r a t e d based on the f a c t s 
and c i r c u m s t a n c e s e x i s t i n g a t the t i m e he was l a s t m e d i c a l l y 
s t a t i o n a r y , i . e . p r i o r t o the worsening of c l a i m a n t ' s i n j u r y 
r e l a t e d c o n d i t i o n . P a u l i n e T r a v i s , 37 Van N a t t a 194 ( 1 9 8 5 ) , 
r e v e r s e d and remanded on o t h e r grounds, T r a v i s v. L i b e r t y Mutual 
I n s . Co., 79 Or App 126 ( 1 9 8 6 ) . 

Given t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y a t the time of h e a r i n g , we r a t e c l a i m a n t ' s 
permanent d i s a b i l i t y a t the time he was l a s t m e d i c a l l y 
s t a t i o n a r y . Claimant was taken o f f work as of A p r i l 6, 1987 f o r 
h i s i n j u r y r e l a t e d p h y s i c a l and p s y c h o l o g i c a l d i f f i c u l t i e s . 
A c c o r d i n g l y , we f i n d i t a p p r o p r i a t e t o r a t e c l a i m a n t ' s d i s a b i l i t y 
p r i o r t o t h i s t i m e as i t i s the l a s t date he was m e d i c a l l y 
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s t a t i o n a r y . T h e r e f o r e , c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s not 
c o n s i d e r e d i n r a t i n g unscheduled permanent d i s a b i l i t y . 

I n r a t i n g the e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r h i s permanent p h y s i c a l impairment, which 
r e f l e c t s c r e d i b l e l a y t e s t i m o n y c o n c e r n i n g h i s d i s a b l i n g p a i n , and 
a l l r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former 
OAR 436-30-380 e t seq. We apply these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e 
Co., 296 Or 505/ 510 (1984); F r a i j o v. Fred N. Bay News Co., 
5~9~Or App 260 (1982 ) . 

The Referee made s p e c i f i c f i n d i n g s r e g a r d i n g c l a i m a n t ' s 
l a c k of c r e d i b i l i t y . She found h i s t e s t i m o n y c o n f u s i n g and 
i n c o n s i s t e n t w i t h p r i o r h i s t o r i e s he had g i v e n t o v a r i o u s 
d o c t o r s . To the e x t e n t t h i s f i n d i n g i s based on demeanor, we w i l l 
d e f e r t o the Referee. Where, however, the Referee's f i n d i n g on 
c r e d i b i l i t y i s based on an o b j e c t i v e e v a l u a t i o n o f the substance 
of the w i t n e s s e s t e s t i m o n y , t he Referee i s i n no g r e a t e r p o s i t i o n 
t o make an assessment on c r e d i b i l i t y t han i s the Board. Davies v. 
Hanel Lumber Co., 67 Or App 35 (1984). 

I n t h i s m a t t e r , based i n p a r t on her f i n d i n g on 
demeanor, and our review of the r e c o r d , we agree t h a t c l a i m a n t ' s 
t e s t i m o n y was i n c o n s i s t e n t w i t h p r i o r s t a t e m e n t s . Consequently, 
we p l a c e l e s s weight on c l a i m a n t ' s statements r e g a r d i n g h i s 
p h y s i c a l r e s t r i c t i o n s and l i m i t a t i o n s . 

A f t e r r e v i e w i n g the medical and l a y evidence, and 
c o n s i d e r i n g the af o r e m e n t i o n e d g u i d e l i n e s , we agree w i t h t h e 
Referee t h a t a 30 p e r c e n t unscheduled permanent d i s a b i l i t y award 
ad e q u a t e l y compensates c l a i m a n t f o r h i s compensable s h o u l d e r 
i n j u r y . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y i n p a r t on t h e 
Orthopaedic C o n s u l t a n t s ' r e p o r t , which i n d i c a t e d t h a t c l a i m a n t ' s 
impairment remained m i l d l y moderate and on the f a c t t h a t he has 
r e c e n t l y completed a two year program a t the community c o l l e g e 
which has i n c r e a s e d the. s i z e of the j o b market a v a i l a b l e t o him. 

Scheduled Permanent D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g scheduled d i s a b i l i t y i s t h e 
permanent l o s s of use or f u n c t i o n of the i n j u r e d member due t o t h e 
i n d u s t r i a l i n j u r y . ORS 656.214(2). I n d e t e r m i n i n g l o s s o f use or 
f u n c t i o n , we c o n s i d e r m e d i c a l and c r e d i b l e l a y evidence i n l i g h t 
o f t h e r u l e s s e t f o r t h i n former OAR 436-30-001 et_ seq. We a p p l y 
these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . See SAIF v. Baer, 61 Or App 335, 337-38, rev den 
294 Or 749 (1983). 

As noted i n our d i s c u s s i o n above of c l a i m a n t ' s 
unscheduled d i s a b i l i t y , we g i v e l i t t l e w e i ght t o c l a i m a n t ' s 
t e s t i m o n y r e g a r d i n g h i s p h y s i c a l r e s t r i c t i o n s and l i m i t a t i o n s . 
However, the medical evidence does i n d i c a t e t h a t c l a i m a n t 
e x p e r i e n c e s a permanent l o s s o f g r i p s t r e n g t h as w e l l as permament 
numbness i n h i s l e f t hand as a r e s u l t of the compensable i n j u r y 
and t h e subsequent s u r g e r y . A c c o r d i n g l y , we agree t h a t a 
30 p e r c e n t scheduled permanent d i s a b i l i t y award f o r l o s s of use or 
f u n c t i o n o f the l e f t hand ad e q u a t e l y compensates c l a i m a n t . 

'ORDER 

The Referee's order dated J u l y 13, 1988 i s rever s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n which upheld t h e SAIF 
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C o r p o r a t i o n ' s 1987 d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s 
r e v e r s e d . S A I F ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded to 
i t f o r p r o c e s s i n g a c c o r d i n g to law. For s e r v i c e s a t h e a r i n g and 
on Board r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e f e e of $3,000, p a y a b l e by S A I F . I n a d d i t i o n , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e of $250 c o n c e r n i n g 
S A I F ' s u n t i m e l y d e n i a l of c l a i m a n t ' s 1979 a g g r a v a t i o n c l a i m , a l s o 
p a y a b l e by S A I F . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . A c l i e n t - p a i d f e e , not to exceed $1,574 i s approved, 
p a y a b l e by Aetna to i t s c o u n s e l . A c l i e n t - p a i d f e e , not to exceed 
$1,010.30 i s approved, p a y a b l e by Farmer's to i t s c o u n s e l . 

ELVA M. PIERCE, Claimant WCB 87-09612, .86-14256, 86-14503 
C h a r l e s D. Maier, Claimant's Attorney & 86-14504 
Gary T. Wallmark ( S A I F ) , Defense Attorney November 3, 1989 
W i l l i a m s , e t a l . , Defense Attorneys 

Reviewed by Board Members Howell and S p e e r . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w 
of R e f e r e e M i c h a e l Johnson's o r d e r which found i t r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c e r v i c a l and s h o u l d e r c o n d i t i o n , and w h i c h 
awarded c l a i m a n t an i n s u r e r - p a i d f e e of $1100. , The i s s u e s on 
r e v i e w a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Claimant, s u s t a i n e d a compensable l e f t s h o u l d e r and neck 
i n j u r y on December 10, 1981, w h i l e working f o r the employer, Salem 
H o s p i t a l . The d i a g n o s i s was p r o b a b l e m i l d s t r a i n to t he l e f t 
s h o u l d e r . L a t e r , a h e r n i a t e d C5-6 d i s c was d i a g n o s e d . The S A I F 
C o r p o r a t i o n a c c e p t e d the c l a i m as a n o n d i s a b l i n g i n j u r y on 
F e b r u a r y 18, 1982. 

On June 11, 1984, c l a i m a n t ' s i n j u r y r e l a t e d c o n d i t i o n 
a g g r a v a t e d w h i l e she was i n the h o s p i t a l f o r u n r e l a t e d s u r g e r y . 
The d i a g n o s i s was a h e r n i a t e d d i s c a t C5-6. Her S A I F c l a i m was 
reopened and time l o s s was a u t h o r i z e d b e g i n n i n g June 25, 1984. 

On August 16, 1984, D r s . Shaw and Buza performed an 
a n t e r i o r c e r v i c a l d i s c e c t o m y and f u s i o n . C l a i m a n t had a good 
r e c o v e r y from s u r g e r y , but s t i l l had p a i n , t i n g l i n g , and numbness 
i n her thumb and f i n g e r s , muscle spasms i n her s h o u l d e r and 
h e a d a c h e s . 

On October 1, 1984, L i b e r t y Northwest assumed the 
employer's Workers' Compensation c o v e r a g e . Dr. Shaw r e l e a s e d 
c l a i m a n t to r e t u r n to m o d i f i e d work i n November, 1984, and t o 
r e g u l a r work as of December 14, 1984. He d e c l a r e d her m e d i c a l l y 
s t a t i o n a r y on March 22, 1985. An A p r i l 29, 1985 D e t e r m i n a t i o n 
Order g r a n t e d c l a i m a n t 20 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y and 5 p e r c e n t s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r l o s s of the l e f t hand. 

C l a i m a n t r e t u r n e d to f u l l time work i n March, 1985. She 
c o n t i n u e d to work u n t i l A p r i l 15, 1986, when she v o l u n t a r i l y 
r e s i g n e d , s t a t i n g on her w r i t t e n r e s i g n a t i o n t h a t she c o u l d not 
work the 11-7 s h i f t and t h a t she was unable to s l e e p w e l l d u r i n g 
the day. She l a t e r t o l d p h y s i c i a n s t h a t she t e r m i n a t e d her 
employment because her symptoms had worsened and she was unable t o 
t o l e r a t e the i n c r e a s e d p a i n . _ i q 7 ( ; _ 



On May 28, 1 9 8 6 , c l a i m a n t r e t u r n e d t o Dr. Shaw, whom she 
had not seen f o r more than a yea r , c o m p l a i n i n g of a marked 
i n c r e a s e i n symptoms i n the l e f t arm, which she s t a t e d had been 
i n c r e a s i n g s i n c e January, 1 9 8 6 . On June 2 5 , 1 9 8 6 , Dr. Buza 
r e p o r t e d t h a t c l a i m a n t had had l e f t arm p a i n s i n c e January, 1 9 8 6 , 
and t h a t t h e symptoms began t o i n c r e a s e i n i n t e n s i t y s i n c e 
A p r i l 1, 1 9 8 6 . 

A J u l y 1 2 , 1986 CT scan showed no o b j e c t i v e change i n 
c l a i m a n t ' s shoulder c o n d i t i o n s i n c e she had l a s t seen Dr. Shaw f o r 
her c l o s i n g exam i n 1 9 8 5 . 

Claimant f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF and a "new 
i n j u r y " c l a i m w i t h L i b e r t y Northwest. SAIF issued a d e n i a l o f 
r e s p o n s i b i l i t y on August 20, 1 9 8 6 , L i b e r t y Northwest denied 
r e s p o n s i b i l i t y on September 9, 1 9 8 6 . An order p u r s u a n t t o 
ORS 6 5 6 . 3 0 7 i s s u e d on September 30, 1 9 8 6 , d e s i g n a t i n g SAIF as t h e 
paying agent. Claimant r e t a i n e d t he s e r v i c e s of an a t t o r n e y on 
March 10, 1 9 8 7 . 

Claimant was r e f e r r e d t o t h e Salem H o s p i t a l I n d u s t r i a l 
Medicine program. On i n i t i a l m e d ical e v a l u a t i o n , no p h y s i c a l 
b a s i s f o r her symptoms was foun d , and the examiners f e l t t h a t 
p s y c h o l o g i c a l f a c t o r s accounted f o r v i r t u a l l y a l l of c l a i m a n t ' s 
f u n c t i o n a l l i m i t a t i o n s . On p s y c h o l o g i c a l e v a l u a t i o n , Dr. Da v i s , a 
c l i n i c a l p s y c h o l o g i s t , agreed t h a t t h e r e was no o b j e c t i v e b a s i s 
f o r c l a i m a n t ' s c o m p l a i n t s . He f e l t t h a t she s u f f e r e d a 
p e r s o n a l i t y d i s o r d e r , u n r e l a t e d t o her i n j u r y , which caused her 
p a i n problem. He f e l t t h a t her t i e s w i t h t he compensation system 
were r e i n f o r c i n g her psycho p a t h o l o g y . 

On May 1 3 , 1 9 8 7 , Dr. Shaw i n d i c a t e d h i s co n c u r r e n c e . 

Dr. Shaw was deposed on August 27, 1 9 8 7 . He e x p l a i n e d 
t h a t he based h i s o p i n i o n t h a t c l a i m a n t ' s symptoms had worsened on 
the h i s t o r y c l a i m a n t p r e s e n t e d t o him. He d i d not d i s p u t e t h a t 
c l a i m a n t was a c t u a l l y f e e l i n g t h e symptoms she r e p o r t e d , but he 
f e l t t h a t her symptoms were exaggerated and t h a t t h e r e were no 
o b j e c t i v e f i n d i n g s t o s u p p o r t a worsening of her p a t h o l o g i c a l 
c o n d i t i o n . 

C l aimant's t o t a l d i s a b i l i t y compensation r a t e under h i s 
L i b e r t y Northwest c l a i m i s g r e a t e r than the r a t e u n d e r . h i s SAIF 
c l a i m . 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

I n o r d e r t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n from SAIF, the e a r l i e r i n s u r e r , t o L i b e r t y , t h e 
subsequent i n s u r e r , t h e r e must be a showing t h a t c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n has worsened.and t h a t the work a c t i v i t i e s 
w h i l e L i b e r t y was on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o t h a t 
worsening. Hensel Phelps C o n s t r u c t i o n Co. v. M i r i c h , 
81 Or App 290 ( 1 9 8 6 ) . We f i n d t h a t t h e r e has not been a worsening 
of c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n and conclude t h a t 
r e s p o n s i b i l i t y remains w i t h SAIF. 

SAIF p o i n t s t o the Referee's express c r e d i b i l i t y 
f i n d i n g , c o n t e n d i n g t h a t c l a i m a n t i s t r u t h f u l i n her c o m p l a i n t s o f 
in c r e a s e d p a i n , and, t h e r e f o r e , her c o n d i t i o n has worsened. The 
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R e f e r e e does not p r o v i d e the b a s i s f o r h i s c r e d i b i l i t y f i n d i n g . 
We i n t e r p r e t i t , however, to mean t h a t he b e l i e v e d c l a i m a n t was 
h o n e s t and s i n c e r e i n her t e s t i m o n y and s t a t e m e n t s to her 
p h y s i c i a n s . 

We do not f i n d the c r e d i b i l i t y of c l a i m a n t to be the 
d i s p o s i t i v e i s s u e h e r e . C l a i m a n t may be s i n c e r e i n her c o m p l a i n t s 
of i n c r e a s e d p a i n b e g i n n i n g i n J a n u a r y or A p r i l of 1986. The 
q u e s t i o n i s whether or not the h i s t o r y and p a i n c o m p l a i n t s 
p r e s e n t e d to v a r i o u s p h y s i c i a n s p r e s e n t a r e l i a b l e b a s i s upon 
which they founded t h e r e o p i n i o n s . We f i n d t h a t her s t a t e m e n t s do 
not p r e s e n t a r e l i a b l e or s u f f i c i e n t b a s i s upon which to i n f e r a 
w o r s e n i n g of c l a i m a n t ' s i n j u r y r e l a t e d c o n d i t i o n . 

Dr. Shaw e x p l a i n e d a t d e p o s i t i o n how a w o r s e n i n g of 
symptoms c o u l d i n d i c a t e a w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . 
He a d m i t t e d t h a t , as her: t r e a t i n g p h y s i c i a n , he b e l i e v e d her 
c o m p l a i n t s of i n c r e a s e d p a i n were v a l i d . However, as time went 
on, he began to q u e s t i o n whether the s o u r c e of the c o m p l a i n t s was 
p h y s i c a l , so as to i n d i c a t e a worsening of the p a t h o l o g y , or 
p s y c h o l o g i c a l . He c o n c l u d e d , as d i d the p h y s i c i a n s a t the 
I n d u s t r i a l M e d i c i n e Program, t h a t t h e r e was no o b j e c t i v e b a s i s f o r 
c l a i m a n t ' s i n c r e a s e d c o m p l a i n t s , and t h a t c l a i m a n t ' s symptoms were 
e x a g g e r a t e d . 

We a r e persuaded by the o p i n i o n s of the I n d u s t r i a l 
M e d i c i n e p h y s i c i a n s and of Dr. Shaw, and we f i n d t h a t the b a s i s 
f o r c l a i m a n t ' s i n c r e a s e d symptoms was p s y c h o l o g i c a l r a t h e r t h a n 
p h y s i c a l and t h a t t h e r e has been no w o r s e n i n g of the u n d e r l y i n g 
i n j u r y r e l a t e d p a t h o l o g y . We c o n c l u d e , t h e r e f o r e , t h a t S A I F 
remains r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

A t t o r n e y Fees 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d to a r e a s o n a b l e 
c a r r i e r - p a i d f e e i f c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e 
a R e f e r e e i n a " r e j e c t e d c a s e . " ORS 6 5 6 . 3 8 6 ( 1 ) . A " r e j e c t e d 
c a s e " i s a c a s e i n which c l a i m a n t ' s e n t i t l e m e n t to r e c e i v e 
c o m p e n s a t i o n , as opposed to the amount of compensation or e x t e n t 
of d i s a b i l i t y , i s a t i s s u e . S h o r t v. S A I F , 305 Or 541, 545-46 
( 1 9 8 8 ) . 

Here, c l a i m a n t ' s e n t i t l e m e n t to r e c e i v e compensation was 
r e s o l v e d p r i o r to the h e a r i n g through the i s s u a n c e of a .307 
o r d e r . See former ORS 6 5 6 . 3 0 7 ( 1 ) ; Hunt v. G a r r e t t F r e i g h t l i n e r s , 
92 Or AppTO, 4 2 (1988 ) ; Ronald L. Warner, 40 Van N a t t a 1082, 1194 
( 1 9 8 8 ) . T h e r e f o r e , upon the i s s u a n c e of the .307 o r d e r , 
c o m p e n s a b i l i t y was not a t i s s u e . A c c o r d i n g l y , no f e e may be 
awarded f o r s e r v i c e s a t h e a r i n g r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e . 

I n a d d i t i o n , c l a i m a n t contended t h a t L i b e r t y Northwest 
i s t h e r e s p o n s i b l e i n s u r e r . Inasmuch as t h a t p o s i t i o n has not 
p r e v a i l e d , c l a i m a n t would not be e n t i t l e d to a f e e under 
ORS 6 5 6 . 3 8 6 ( 1 ) . See Petshow v. Farm Bureau, I n c . , 76 Or App 503 
( 1 9 8 3 ) ; Donald D. D a v i s , 40 Van N a t t a 2000 ( 1 9 8 8 ) . Moreover, 
s i n c e c l a i m a n t d i d not r e t a i n c o u n s e l u n t i l a f t e r t h e .307 o r d e r 
had i s s u e d , t h e r e i s no b a s i s f o r awarding an a t t o r n e y f e e under 
ORS 656.386(1) f o r s e r v i c e s r e ndered i n s e c u r i n g c l a i m a n t ' s 
e n t i t l e m e n t t o c o m p e n s a t i o n . See Donald D. D a v i s , s u p r a . 

F i n a l l y , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
c a r r i e r - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w i f a c a r r i e r 
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r e q u e s t s r e v i e w and the Board d e t e r m i n e s t h a t c l a i m a n t ' s 
compensation " s h o u l d not be d i s a l l o w e d or re d u c e d . " 
ORS 6 5 6 . 3 8 2 ( 2 ) . Here, as a r e s u l t of our d e c i s i o n , c l a i m a n t ' s 
compensation has been reduced because the c a r r i e r w i t h the lower 
temporary d i s a b i l i t y compensation r a t e , S A I F , has been found 
r e s p o n s i b l e . Under such c i r c u m s t a n c e s , c l a i m a n t i s not e n t i t l e d 
to a f e e under ORS 6 5 6 . 3 8 2 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated December 3, 1 9 8 8 , as amended 
J a n u a r y 1 3 , 1 9 8 8 , i s r e v e r s e d . The S A I F C o r p o r a t i o n ' s d e n i a l i s 
s e t a s i d e and the c l a i m i s remanded to S A I F f o r p r o c e s s i n g . 
L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and 
up h e l d . SAIF s h a l l r e i m b u r s e L i b e r t y Northwest f o r i t s c l a i m 
c o s t s i n c u r r e d to d a t e . A c l i e n t - p a i d f e e , not to exceed $ 2 6 9 . 5 0 , 
p a y a b l e from L i b e r t y Northwest to i t s c o u n s e l , i s approved. 

HIPALITO SUAREZ, Claimant WCB 87-02110 
Emmons, e t a l . , Claimant's Attorneys November 3, 1989 
Cummins, et a l . , Defense Attorneys Order on R e c o n s i d e r a t i o n 

Reviewed by Board Members Speer.and H o w e l l . 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of t h a t p o r t i o n of our 
October 10, 1989 Order on Review t h a t d e c l i n e d to a d d r e s s t h e 
i s s u e of the r e a s o n a b l e n e s s and n e c e s s i t y of c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s . S p e c i f i c a l l y , c l a i m a n t a s s e r t s t h a t the 
r e a s o n a b l e n e s s and n e c e s s i t y of h i s c u r r e n t t r e a t m e n t was 
p r e c i s e l y the i s s u e r a i s e d by t h e i n s u r e r ' s p a r t i a l d e n i a l s of h i s 
f u r t h e r c h i r o p r a c t i c c a r e . 

P u r s u a n t to our o r d e r , we a f f i r m e d the R e f e r e e ' s o r d e r 
which had s e t a s i d e the i n s u r e r ' s p a r t i a l d e n i a l s of " f u r t h e r 
c h i r o p r a c t i c c a r e . " However, we d i s a g r e e d w i t h the R e f e r e e ' s 
r e a s o n i n g . R a t h e r than a d d r e s s i n g the m e r i t s of the d e n i a l s as 
the R e f e r e e had done, we c o n c l u d e d t h a t the i n s u r e r ' s p a r t i a l 
d e n i a l s were p r o c e d u r a l l y improper. S p e c i f i c a l l y , we re a s o n e d 
t h a t the d e n i a l s d e n i e d " f u r t h e r c h i r o p r a c t i c c a r e . " As s u c h , we 
he l d t h a t they were p u r e l y p r o s p e c t i v e and, t h e r e f o r e , i n v a l i d . 
See R o b e r t M. B r y a n t , 41 Van Natta. 324 ( 1 9 8 9 ) . 

I n a d d i t i o n , s i n c e t h e r e were no denied m e d i c a l s e r v i c e s 
c l a i m s i n the r e c o r d and because n e i t h e r p a r t y had r a i s e d t h e 
i s s u e of t h e f r e q u e n c y of t r e a t m e n t s , we h e l d t h a t the R e f e r e e ' s 
r u l i n g c o n c e r n i n g the f r e q u e n c y of c l a i m a n t ' s t r e a t m e n t s had been 
g r a t u i t o u s and improper. C o n s e q u e n t l y , we e x p r e s s e d no judgment 
c o n c e r n i n g t h e r e a s o n a b l e n e s s and n e c e s s i t y of c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t . 

C l a i m a n t c o n t e n d s t h a t the q u e s t i o n of the 
r e a s o n a b l e n e s s and n e c e s s i t y of h i s c u r r e n t t r e a t m e n t was 
p r e c i s e l y the i s s u e r a i s e d by the i n s u r e r ' s August 17, 1987 
d e n i a l . We acknowledge t h a t a p o r t i o n of the i n s u r e r ' s d e n i a l 
c h a r a c t e r i z e s i t s J a n u a r y 14, .1987 d e n i a l as a d e n i a l of 
" r e a s o n a b l e n e s s and n e c e s s i t y of c u r r e n t c h i r o p r a c t i c t r e a t m e n t . " 
Y e t , each d e n i a l e x p r e s s l y p r o v i d e s t h a t the i n s u r e r i s d e n y i n g 
" f u r t h e r c h i r o p r a c t i c t r e a t m e n t " or " f u r t h e r c h i r o p r a c t i c c a r e . " 
Moreover, as n o t e d . i n our p r i o r o r d e r , no de n i e d m e d i c a l s e r v i c e s 
c l a i m s a r e p r e s e n t i n t h i s r e c o r d . C o n s e q u e n t l y , because t h e r e i s 
no d e n i e d c l a i m f o r c u r r e n t c h i r o p r a c t i c t r e a t m e n t i n t h i s r e c o r d , 
we c o n t i n u e to c o n c l u d e t h a t n e i t h e r the R e f e r e e nor the Board has 
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j u r i s d i c t i o n t o co n s i d e r the i s s u e o f the reasonableness and 
n e c e s s i t y o f c l a i m a n t ' s c u r r e n t t r e a t m e n t . Q u i t e s i m p l y t h e r e was 
no d i s p u t e d t r e a t m e n t w i t h r e s p e c t t o which a d e t e r m i n a t i o n o f 
reasonableness and n e c e s s i t y c o u l d be made. 

A c c o r d i n g l y , the r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our October 10, 1989 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 10, 
1989 o r d e r . The p a r t i e s * r i g h t s o f appeal s h a l l run from t h e date 
of t h i s o r d e r . 

IT IS SO ORDERED. 

DOROTHY VIR0STK0, Claimant WCB 87-13469 
Bui l a r d , Korshoj, e t a l . , Defense Attorneys November 3, 1989 

Order on Review 
Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t , pro se, r e q u e s t s review of Referee Leahy's 
o r d e r t h a t d i s m i s s e d her request f o r h e a r i n g on the s e l f - i n s u r e d 
employer's d e n i a l of her o c c u p a t i o n a l disease c l a i m f o r r i g h t 
w r i s t t e n o s y n o v i t i s as u n t i m e l y f i l e d . On r e v i e w , c l a i m a n t 
contends t h a t the h e a r i n g request was t i m e l y . We agree and 
r e v e r s e . 

ISSUES 

1'., T i m e l i n e s s of c l a i m a n t ' s h e a r i n g r e q u e s t . 

2. C o m p e n s a b i l i t y o f r i g h t w r i s t t e n o s y n o v i t i s . 

3. P e n a l t y and a t t o r n e y fee f o r a l l e g e d l y l a t e and 
unreasonable d e n i a l . 

FINDINGS OF FACT 

We adopt the f i n d i n g s o f f a c t i n the f i r s t and second 
paragraphs o f the "FACTS" p o r t i o n of the Referee's order w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . Claimant t r e a t e d w i t h Dr. C u s t i s and 
Dr. Graham. The e v e n t u a l d i a g n o s i s was t e n o s y n o v i t i s (de 
Quervain's) o f the ex t e n s o r p o l l i c i s b r e v i s and abductor p o l l i c i s 
longus o f the r i g h t arm. Claimant has l o s t no time from work due 
t o t h i s c o n d i t i o n . 

The employer r e c e i v e d n o t i c e or knowledge of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r r i g h t w r i s t t e n o s y n o v i t i s on 
January 7, 1987. The employer denied t h e c o m p e n s a b i l i t y o f the 
c l a i m by l e t t e r dated June 25, 1987. There was no m e d i c a l 
evidence i n s u p p o r t of the d e n i a l . The d e n i a l l e t t e r was ma i l e d 
on or a f t e r June 30, 1987. Claimant r e c e i v e d the l e t t e r sometime 
between J u l y 1 and 3, 1987. 

Claimant f i l e d a request f o r .hearing on the d e n i a l on 
August 3 1 , 1987. At h e a r i n g , c l a i m a n t r a i s e d the i s s u e s of 
c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y fees f o r the a l l e g e d l y 
l a t e and unreasonable d e n i a l . The Referee gave t h e p a r t i e s a f u l l 
o p p o r t u n i t y t o develop the r e c o r d on a l l t h r e e i s s u e s a t h e a r i n g . 

FINDING OF ULTIMATE FACT 

Claim a n t ' s work a c t i v i t i e s c o n t r i b u t e d more t o th e onset 
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of her w r i s t c o n d i t i o n than a l l o t h e r a c t i v i t i e s or exposures 
combined. 

CONCLUSIONS AND OPINION 

T i m e l i n e s s of Hearing Request 

The Referee dis m i s s e d t h e h e a r i n g r e q u e s t , f i n d i n g t h a t 
the request was. not t i m e l y f i l e d w i t h i n 60 days of the d e n i a l date 
and t h a t c l a i m a n t l a c k e d good cause f o r f a i l i n g t o do so. We 
di s a g r e e and, i n s t e a d , f i n d t h a t the h e a r i n g request was t i m e l y 
f i l e d . 

There are two s t a t u t o r y p r o v i s i o n s t h a t p r e s c r i b e t h e 
l i m i t a t i o n s p e r i o d f o r f i l i n g a request f o r h e a r i n g on a d e n i a l of 
a c l a i m f o r compensation. I n r e l e v a n t p a r t , ORS 6 5 6 . 2 6 2 ( 8 ) 
p r o v i d e s t h a t a c l a i m a n t may request a h e a r i n g on the d e n i a l a t 
any time " w i t h i n 60 days a f t e r t h e m a i l i n g of the n o t i c e o f 
d e n i a l . " (Emphasis added). ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e s t h a t a 
request f o r h e a r i n g on a d e n i a l must be f i l e d w i t h i n 60 days a f t e r 
the c l a i m a n t i s " n o t i f i e d of the d e n i a l , " unless good cause f o r 
f a i l u r e t o f i l e w i t h i n t h a t t i m e i s shown. The c o u r t s have 
i n t e r p r e t e d " n o t i f i e d " t o mean d e p o s i t e d i n the m a i l s . Norton v. 
Compensation Department, 252 Or 75, 78 ( 1 9 6 8 ) ; Madewell v. 
S a l v a t i o n Army, 49 Or App 713, 715 ( 1 9 8 0 ) . That i n t e r p r e t a t i o n i s 
c o n s i s t e n t w i t h former OAR 438-05-065, which p r o v i d e d t h a t n o t i c e 
of a d e n i a l s h a l l be i n w r i t i n g and "should i n every case be 
d e l i v e r e d by r e g i s t e r e d or c e r t i f i e d m a i l w i t h r e t u r n r e c e i p t 
r equested" or by p e r s o n a l s e r v i c e . See Madewell v. S a l v a t i o n 
Army, supra. Compliance w i t h t h a t r u l e p r o v i d e d a r e c o r d o f t h e 
m a i l i n g d a t e . 

Here, t h e r e i s no i n d i c a t i o n t h a t t h e d e n i a l l e t t e r was 
d e l i v e r e d by r e g i s t e r e d or c e r t i f i e d m a i l or by p e r s o n a l s e r v i c e . 
Indeed, t h e employer o f f e r e d no p r o o f o f the m a i l i n g d a t e . 
A l t h o u g h t h e d e n i a l l e t t e r i s dated June 25, 1987, t h e r e i s no 
presumption t h a t a l e t t e r was mai l e d on the day i t i s dated or on 
the day i t was w r i t t e n . I d . Consequently, the o n l y a v a i l a b l e 
p r o o f of m a i l i n g i s c l a i m a n t ' s t e s t i m o n y t h a t she r e c e i v e d t h e 
l e t t e r sometime between J u l y 1 and 3. Given t h a t , i f we were t o 
assume t h a t t h e m a i l i n g date was June 30, 1987, t he l a s t day o f 
the 60-day l i m i t a t i o n s p e r i o d would have been Saturday, 
August 29. The l i m i t a t i o n s p e r i o d would then have run u n t i l 
Monday, August 3 1 . Former OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) . I n t h a t e v e n t , 
c l a i m a n t ' s h e a r i n g r e q u e s t , which was f i l e d on August 3 1 , 1987, 
would have been t i m e l y . I n o r d e r t o conclude t h a t her re q u e s t was 
not t i m e l y , we would have t o f i n d t h a t the d e n i a l l e t t e r was 
mailed b e f o r e June 30. However, t h e r e i s no p r o o f t o s u p p o r t t h a t 
f i n d i n g . We con c l u d e , t h e r e f o r e , t h a t c l a i m a n t t i m e l y f i l e d her 
h e a r i n g r e q u e s t , g i v i n g the Hearings D i v i s i o n j u r i s d i c t i o n t o hear 
her case. 

Given our d i s p o s i t i o n of the t i m e l i n e s s i s s u e , we may 
remand t o the Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n or 
o t h e r necessary a c t i o n i f we determine t h a t t h i s case has been 
" i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or 
heard" by t h e Referee. ORS 656 . 295( 5 ) . I n h i s o r d e r , t h e Referee 
noted t h a t a l l of the evidence o f f e r e d by both p a r t i e s had been 
r e c e i v e d . A f t e r r e v i e w i n g t h e r e c o r d , we are s a t i s f i e d t h a t b o t h 
p a r t i e s had an adequate o p p o r t u n i t y t o p r e s e n t evidence on t h e 
s u b s t a n t i v e i s s u e s i n t h i s case and t h a t t h e r e c o r d on rev i e w i s 
complete. T h e r e f o r e , remand i s not w a r r a n t e d . 
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C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l disease c l a i m , 
c l a i m a n t has the burden of p r o v i n g t h a t her work a c t i v i t i e s were 
th e major c o n t r i b u t i n g cause of e i t h e r the onset or the worsening 
of her r i g h t w r i s t c o n d i t i o n . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; 
D e t h l e f s v. Hyster Co., 295 Or 298, 310 (1983); B l a k e l y v. SAIF, 
89 Or App 653, 656 ( 1 9 8 8 ) . "Major c o n t r i b u t i n g cause" means an 
a c t i v i t y or exposure or c o m b i n a t i o n of a c t i v i t i e s or exposures 
which c o n t r i b u t e s more t o the onset or worsening than a l l o t h e r 
a c t i v i t i e s or exposures combined. See McGarrah v. SAIF, 
296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v.~Hyster Co., supra, 295 Or a t 
309-10; C l a r k v. Erdman Meat.Packing, 88 Or App 1, 5 ( 1 9 8 7 ) . 

The o n l y medical evidence on c o m p e n s a b i l i t y was 
generated by Drs. Graham and C u s t i s , the t r e a t i n g p h y s i c i a n s . 
Both p h y s i c i a n s diagnosed r i g h t w r i s t t e n o s y n o v i t i s , though 
C u s t i s 1 d i a g n o s i s i n c l u d e d a g a n g l i o n c y s t . Graham opined t h a t 
c l a i m a n t ' s c o n t i n u a l and r e p e t i t i v e use of the keyboard and 
punchpad a t work was "the major c o n t r i b u t i n g f a c t o r " i n c a u s i n g 
her w r i s t c o n d i t i o n . I n . t h e absence of c o n t r a r y m e d i c a l e v i d e n c e , 
we f i n d t h a t work a c t i v i t i e s c o n t r i b u t e d more t o t h e onset of t h e 
w r i s t c o n d i t i o n than a l l o t h e r a c t i v i t i e s or exposures combined, 
and t h u s conclude t h a t they were the major c o n t r i b u t i n g cause of 
the c o n d i t i o n . Claimant's o c c u p a t i o n a l disease c l a i m i s 
compensable. 
P e n a l t y and A t t o r n e y Fee 

Claimant contended both a t h e a r i n g and on review t h a t 
the employer's June 25, 1987 d e n i a l was both l a t e and 
unreasonable. The employer responded a t h e a r i n g t h a t the i s s u e 
was not p r o p e r l y b e f o r e the Referee because i t was not 
s p e c i f i c a l l y r a i s e d i n c l a i m a n t ' s h e a r i n g r e q u e s t . We d i s a g r e e 
w i t h the employer. I n her h e a r i n g r e q u e s t , c l a i m a n t r a i s e d a 
g e n e r a l o b j e c t i o n t o the d e n i a l . She l a t e r c l a r i f i e d her 
o b j e c t i o n a t h e a r i n g , . r a i s i n g the i s s u e s of c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . R e s o l u t i o n of the l a t t e r i s s u e 
i n v o l v e s e s s e n t i a l l y the same evidence o f f e r e d on the 
c o m p e n s a b i l i t y i s s u e . Consequently, we are s a t i s f i e d t h a t t h e 
employer had an adequate o p p o r t u n i t y t o defend a g a i n s t b o t h 
i s s u e s . We conclude,- t h e r e f o r e , t h a t the p e n a l t i e s and a t t o r n e y 
fees i s s u e was p r o p e r l y b e f o r e the Referee and i s p r o p e r l y b e f o r e 
us on r e v i e w . 

A p e n a l t y i s assessed i f the employer unreasonably 
r e f u s e d t o pay compensation or unreasonably delayed acceptance or 
d e n i a l of a c l a i m . ORS 656.262(10). The p e n a l t y may be assessed 
up t o 25 p e r c e n t of the "amounts then due." I d . Here, the r e c o r d 
i s d e v o i d of evidence t o s u p p o r t the d e n i a l . Indeed, both 
p h y s i c i a n s agreed t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d . 
Dr. Graham's o p i n i o n , i n p a r t i c u l a r , was p e r s u a s i v e . Under these 
c i r c u m s t a n c e s , we conclude t h a t the employer had no l e g i t i m a t e 
doubt of i t s l i a b i l i t y . • - Hence, t h e d e n i a l was unreasonable. See 
Peterson v. SAIF, 78 Or App 167, 172, rev den 301 Or 193 ( 1 9 8 6 ) . 

We f u r t h e r conclude t h a t t h e June 25, 1987 d e n i a l was 
unreasonably l a t e . ORS 656.262(6) p r o v i d e s t h a t w r i t t e n n o t i c e of 
acceptance or d e n i a l must be f u r n i s h e d t o c l a i m a n t w i t h i n 60 days 
a f t e r the employer has n o t i c e or knowledge of the c l a i m . Here, 
the employer i s s u e d t h e d e n i a l more tha n f i v e months a f t e r ' 
r e c e i v i n g n o t i c e or knowledge of the c l a i m i n January 1987 and 
o f f e r e d no e x p l a n a t i o n f o r the d e l a y . 
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Because t he d e n i a l was unreasonable as w e l l as l a t e , a 
p e n a l t y may be assessed a g a i n s t amounts o f compensation due a t t h e 
time o f h e a r i n g . See Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 
91 Or App 654, 658 ( 1 9 8 8 ) . Claimant l o s t no ti m e from work; 
t h e r e f o r e , no amounts o f i n t e r i m or temporary d i s a b i l i t y 
compensation were due. A l t h o u g h the r e c o r d shows t h a t m e d i c a l 
s e r v i c e s were rendered here, a p e n a l t y may not be assessed a g a i n s t 
such s e r v i c e s pending acceptance or d e n i a l o f t h e c l a i m . See 
Eastmoreland H o s p i t a l v. Reeves, 94 Or App 698, 702 ( 1 9 8 9 ) . But 
see Whitman v. I n d u s t r i a l I n d e m nity Co., 73 Or App 73, 77-78 
( 1 9 8 5 ) . - Absent any amounts of compensation "then due," we may not 
assess a p e n a l t y here. 

ORDER 
The Referee's d i s m i s s a l o r d e r dated January 15, 1988 i s 

r e v e r s e d . Claimant's August 3 1 , 1987 h e a r i n g r e q u e s t i s 
r e i n s t a t e d . The s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e and 
the c l a i m i s remanded t o the employer f o r p r o c e s s i n g a c c o r d i n g t o 
law. 

CLEO I . BESWICK, Claimant WCB 86-00108 
W.D. Bates, J r . , Claimant's Attorney November 6, 1989 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Young's 
or d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y i n l i e u o f 
an award by D e t e r m i n a t i o n Order of 25 p e r c e n t (80 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r a neck i n j u r y . The 
issu e on review i s e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the Referee's " F i n d i n g s of F a c t . " 

FINDINGS OF ULTIMATE FACT 

Claimant's compensable i n j u r y has r e s u l t e d i n a 
f u n c t i o n a l element which renders her s e v e r e l y i m p a i r e d . 

C o n s i d e r i n g c l a i m a n t ' s severe impairment and her age, i t 
would be f u t i l e f o r her t o seek work. 

Claimant i s permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g . w o r k a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t he Referee's "Opinion" w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . ; 

SAIFVs p r i m a r y argument on review i s t h a t t h e s e v e r i t y 
of ;. c l a i m a n t ' s c o m p l a i n t s i s " h i g h l y q u e s t i o n a b l e . " SAIF t h e r e b y 
i m p l i e s t h a t c l a i m a n t e i t h e r i n t e n t i o n a l l y or u n i n t e n t i o n a l l y 
exaggerates the degree and/or d u r a t i o n of the symptoms of her 
compensable i n j u r y 
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We are not persuaded t h a t c l a i m a n t c o n s c i o u s l y 
exaggerates t he s e v e r i t y or d u r a t i o n o f her symptoms. Dr. Lechnyr 
r e p o r t e d no tendency on c l a i m a n t ' s p a r t t o " o v e r - e v a l u a t e " her 
symptoms. Dr. Paxton r e p o r t e d t h a t c l a i m a n t ' s p a i n was, r e a l . 
A l t h o u g h he found no o b j e c t i v e b a s i s f o r c l a i m a n t ' s c o n t i n u e d 
symptoms, Dr. Mead r e p o r t e d t h a t , by h i s t o r y , c l a i m a n t ' s 
c o m p l a i n t s and symptoms do r e l a t e t o her December 1984 i n j u r y . 

On the o t h e r hand, c l a i m a n t was diagnosed a t t h e I n j u r e d 
Workers' Program as s u f f e r i n g from f u n c t i o n a l o v e r l a y . Dr. Paxton 
has reached the same' c o n c l u s i o n . T h e r e f o r e , t h e r e does appear t o 
be a f u n c t i o n a l element t o c l a i m a n t ' s c o n d i t i o n . An i n j u r y 
m a n i f e s t s a f u n c t i o n a l element when a c l a i m a n t c o n t i n u e s t o 
exp e r i e n c e p a i n and d i s c o m f o r t a f t e r t h e s t r u c t u r a l causes o f an 
i n j u r y are no l o n g e r '.apparent. B a r r e t t v. Coast Range Plywood, 
294 Or 641 (1983). D i s a b i l i t y caused by a f u n c t i o n a l element 
r e s u l t i n g from a compensable i n j u r y i s no l e s s compensable th a n 
d i s a b i l i t y r e s u l t i n g from p a t h o l o g i c a l causes.. Mesa v. Barker 
M a n u f a c t u r i n g , 66 Or App 161 (1983). 

We conclude t h a t : 

" [ w j h e t h e r c l a i m a n t ' s p a i n i s o r g a n i c or 
f u n c t i o n a l , i t i s n e v e r t h e l e s s r e a l , 
d i s a b l i n g , beyond [ h e r ] c o n t r o l , and 
u n l i k e l y t o s t o p . " E l l i o t v. P r e c i s i o n 
C a s t p a r t s , 30. Or App 399/ 401, rev den 280 
Or 171 (1 9 7 7 ) . 

We f u r t h e r f i n d t h a t , g i v e n c l a i m a n t ' s severe 
r e s t r i c t i o n s , any p a r t time employment s a t i s f y i n g those 
r e s t r i c t i o n s would not be " r e g u l a r " or " g a i n f u l " employment under 
e i t h e r ORS 656.206(1) or ( 4 ) . Attempts t o o b t a i n r e g u l a r g a i n f u l 
employment would be f u t i l e . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s unemployable on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market. She i s , 
t h e r e f o r e , e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

ORDER 
The Referee's order dated February 16, 1988 i s 

a f f i r m e d . C laimant's a t t o r n e y i s awarded an assessed f e e o f $750, 
payable by the SAIF C o r p o r a t i o n . 

ALBERT HUNTLEY, Claimant WCB 87-08552 
Peter 0. Hansen, Claimant's Attorney November 6, 1989 
Spears, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review of Referee Zucker's o r d e r 
w h i c h : (1) upheld t he s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f 
a t t e n d a n t c a r e ; (2) assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e f o r l a t e payment o f a t t e n d a n t care and au t o m o b i l e e q u i t y ; and 
(3) d e c l i n e d t o address the i s s u e o f reimbursement f o r e q u i t y i n 
c l a i m a n t ' s a u t o m o b i l e pursuant t o p r i n c i p l e s o f res j u d i c a t a . The 
issue s on review are medical s e r v i c e s , p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y f e e s , and res j u d i c a t a . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts the Referee's F i n d i n g s of Fact. 

.CONCLUSIONS OF LAW AND OPINION 

The Board adopts the Referee's O p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n on the a t t e n d a n t care reimbursement 
i s s u e . 

I n our p r e v i o u s o r d e r , A l b e r t H u n t l e y , 39 Van N a t t a 120 
(1987), we s t a t e d t h a t c l a i m a n t was r e q u i r e d t o submit b i l l s f o r 
a t t e n d a n t care "he a c t u a l l y uses." Moreover, former 
OAR 436-10-090(1) r e q u i r e s t h a t " [ a ] l l * b i l l i n g s s h a l l be f u l l y 
i t e m i z e d and s e r v i c e s i d e n t i f i e d by code numbers and d e s c r i p t i o n s 
* * *." I n t h i s case, t h e r e are no code numbers, s i n c e t h e 
a t t e n d a n t care i s not being g i v e n by a l i c e n s e d p r o f e s s i o n a l . 
However, i t e m i z i n g and d e s c r i b i n g the s e r v i c e s and time i t . takes 
t o p e r f o r m them i s r e q u i r e d by the r u l e . We, t h e r e f o r e , conclude 
t h a t c l a i m a n t has n e i t h e r abided by our p r i o r o rder nor the 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e s . 

ORDER 

The Referee's order dated A p r i l 22, 1988 i s a f f i r m e d . 
A c l i e n t - p a i d f e e , payable from the employer t o c o u n s e l , n o t t o 
exceed $2,600, i s approved. 

EDWARD A. McCALLISTER, Claimant WCB 88-01017 
Francesconi & Associates, Claimant's Attorneys November 6, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n requests review of Referee 
Brazeau's or d e r t h a t s e t as i d e i t s d e n i a l of c l a i m a n t ' s mental 
s t r e s s c l a i m . Claimant d i d not t i m e l y f i l e h i s respondent's 
b r i e f . The is s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s of Fact. 

FINDINGS OF ULTIMATE FACT 

Claimant e x p e r i e n c e d a mental d i s o r d e r i n the form o f an 
adjust m e n t d i s o r d e r commencing i n September 1987. Claimant's j o b 
change from l a u n d r y t r u c k d r i v e r t o d o r m i t o r y housing s u p e r v i s o r 
was the major cause of t h a t adjustment d i s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t ' s mental d i s o r d e r was 
compensable as an i n d u s t r i a l i n j u r y . SAIF contends on review t h a t 
c l a i m a n t ' s c o n d i t i o n should be analyzed as an o c c u p a t i o n a l disease 
r a t h e r than as an i n j u r y . We do not agree. We adopt the 
Referee's Conclusions and Op i n i o n i n t h i s r e g a r d . However, even 
i f we were t o agree w i t h SAIF's c h a r a c t e r i z a t i o n of the i s s u e , we 
would conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y of 
his ; c o n d i t i o n as. an o c c u p a t i o n a l d i s e a s e . 

I n o r d e r t o e s t a b l i s h a compensable o c c u p a t i o n a l 
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d i s e a s e , c l a i m a n t must prove t h a t h i s work was the major cause o f 
th e development or worsening of h i s mental d i s o r d e r . See McGarrah 
v. SAIF, 296 Or 145 (198 3 ) . Claimant's t r e a t i n g p h y s i c i a n , 
Dr. Mead, opined t h a t c l a i m a n t ' s work was the major cause o f h i s 
d i s o r d e r . Dr. H o l l a n d , an independent medical examiner, opined 
t h a t c l a i m a n t ' s n o n - v o c a t i o n a l s t r e s s o r s would have been more 
s t r e s s f u l _to t h e average person than v o c a t i o n a l s t r e s s o r s / 
However, the t e s t i s how the s t r e s s o r s a f f e c t e d t h i s worker. 
Peterson v. SAIF 78 Or App 176 (1986); Dr. Hol l a n d ' s t e s t r e s u l t s 
t e n d t o su p p o r t Dr. Meade's c o n c l u s i o n . 

Claimant has proven the c o m p e n s a b i l i t y of h i s c l a i m 
under e i t h e r an i n j u r y or an o c c u p a t i o n a l disease t h e o r y . 

Claimant has s u c c e s s f u l l y defended a g a i n s t a 
c a r r i e r - i n i t i a t e d r equest f o r review a t t e m p t i n g t o d i s a l l o w h i s 
compensation. Claimant's a t t o r n e y would n o r m a l l y be e n t i t l e d t o 
an assessed fee f o r h i s s e r v i c e s on Board r e v i e w . See 
ORS 656.382(2). However, c l a i m a n t d i d not t i m e l y f i l e a b r i e f . 
Moreover, t h e r e i s no evidence i n t h e r e c o r d t h a t c l a i m a n t ' s 
c o u n s e l p r o v i d e d l e g a l r e p r e s e n t a t i o n s h o r t of b r i e f i n g which 
would s u p p o r t an a t t o r n e y fee award on r e v i e w . See Dan W. 
Hen d r i c k , 38 Van Na t t a 208 (19 8 6 ) , a f f ' d mem 83 Or App 275 
(198 7 ) . We conclude t h a t c l a i m a n t ' s counsel i s not e n t i t l e d t o 
the award of an assessed fee on review. S h i r l e y M. Brown, 40 Van 
Na t t a 879 (1988) . 

ORDER 

The Referee's order dated A p r i l 22, 1988 i s a f f i r m e d . 

STEWART E. MYERS, Claimant WCB 87-15645 
Karen M. Werner, Claimant's Attorney November 6, 1989 
Gleaves, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f Referee Huffman's or d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r a r e s p i r a t o r y 
c o n d i t i o n . On rev i e w , c l a i m a n t a s s e r t s t h a t h i s c l a i m i s 
compensable. I n the a l t e r n a t i v e , he requ e s t s t h a t h i s case be 
remanded t o the Referee f o r the t a k i n g of a d d i t i o n a l evidence. We 
deny t h e request f o r remand and a f f i r m on the m e r i t s . 

ISSUES 

1. Remand. 

2. C o m p e n s a b i l i t y . 

FINDINGS OF FACT 

Clai m a n t , 34 years o f age a t h e a r i n g , has worked s i n c e 
a t l e a s t 1971 i n a number o f t r a d e s which p o t e n t i a l l y exposed him 
to a v a r i e t y of o c c u p a t i o n a l chemicals and i r r i t a n ' t s . His 
employment d u r i n g the p e r i o d from 1971 t o 1980 was i n the boat 
i n d u s t r y i n the s t a t e o f Washington. During t h i s p e r i o d o f t i m e , 
c l a i m a n t experienced p e r i o d i c chest t i g h t n e s s and s h o r t n e s s of 
b r e a t h . 
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I n a p p r o x i m a t e l y 1 9 8 1 , c l a i m a n t moved t o Grants Pass, 
Oregon. T h i s move r e s u l t e d from h i s p h y s i c i a n ' s recommendation 
t h a t he d i s c o n t i n u e h i s work and go t o a d r i e r c l i m a t e . From 1981 
t h r o u g h 1985, c l a i m a n t ' s work a c t i v i t i e s i n c l u d e d l o g g i n g , t r u c k 
d r i v i n g , commercial f i s h i n g , and a d d i t i o n a l work i n the boat 
i n d u s t r y . His symptoms decreased d u r i n g t h i s p e r i o d w i t h o u t 
c o m p l e t e l y d i s a p p e a r i n g . 

I n a p p r o x i m a t e l y May 1985, c l a i m a n t commenced work a t 
Country Camper, where h i s main a c t i v i t i e s i n v o l v e d camper body 
r e p a i r work. He worked a t Country Camper f o r about 9 months. He 
e x p e r i e n c e d no marked i n c r e a s e i n symptoms w h i l e so employed. 

Claimant was unemployed between January and J u l y 1986. 

I n J u l y 1986, c l a i m a n t commenced work w i t h the i n s u r e d . 
The i n s u r e d b u i l d s and r e p a i r s motor homes. Claimant's p r i m a r y 
j o b d u t i e s i n v o l v e d work w i t h f i b e r g l a s s . Claimant a l s o performed 
o c c a s i o n a l "touch-up" p a i n t j o b s . The p a i n t which was used 
c o n t a i n e d i s o c y a n a t e s . A l l p a i n t i n g was performed i n s p e c i a l l y 
c o n s t r u c t e d p a i n t booths, exhaust from which was f i l t e r e d and 
channeled t o o u t s i d e the b u i l d i n g . These were new booths which 
were i n s t a l l e d p r i o r t o c l a i m a n t commencing work w i t h t h e 
i n s u r e d . Masks w i t h c h a r c o a l f i l t e r s were a v a i l a b l e f o r use by 
a l l employees. 

While employed by the i n s u r e d , c l a i m a n t e x p e r i e n c e d 
i n c r e a s e d chest p a i n , l i g h t - h e a d e d n e s s and cough. On a t l e a s t two 
o c c a s i o n s , c l a i m a n t experienced episodes of near l o s s o f 
consciousness. Claimant d i d not seek medical a t t e n t i o n f o r these 
problems. 

I n A p r i l 1987, c l a i m a n t was l a i d o f f from h i s j o b . At 
the t i m e , he was i n c a r c e r a t e d i n the county j a i l f o r a p r o b a t i o n 
v i o l a t i o n . C l aimant's o r i g i n a l o f f e n s e was r e l a t e d t o the use of 
i n t o x i c a n t s . While employed by the i n s u r e d , c l a i m a n t consumed a 
f i f t h or more o f a l c o h o l per week. Claimant missed work as a 
r e s u l t of h i s use of a l c o h o l . Claimant d i d not r e t u r n t o work 
a f t e r A p r i l 1987. He was f i r e d from h i s j o b i n June 1987. 

On J u l y 29, 1987, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e 
c l a i m w i t h the i n s u r e r . 

Claimant was examined by Dr. Jansen, an o c c u p a t i o n a l 
medicine s p e c i a l i s t , on August 3, 1987. Dr. Jansen performed 
pulmonary t e s t s which r e t u r n e d normal r e s u l t s . N o t i n g 
i n c o n s i s t e n c i e s i n c l a i m a n t ' s r e p o r t e d h i s t o r y , Dr. Jansen 
requested t h a t c l a i m a n t p r o v i d e her w i t h an exact c h r o n o l o g y o f 
h i s p r i o r employments, as w e l l as a l i s t o f the chemicals t o which 
he had been exposed. S h o r t l y t h e r e a f t e r , c l a i m a n t p r o v i d e d 
Dr. Jansen w i t h an i n c o m p l e t e l i s t of the chemicals w i t h which he 
had worked. By l e t t e r dated September 10, 1987, c l a i m a n t ' s 
a t t o r n e y requested t h a t c l a i m a n t p r o v i d e Dr. Jansen w i t h a more 
complete l i s t o f h i s p r i o r chemical exposures. 

I n October 1987, c l a i m a n t changed r e s i d e n c e s . C l a i m a n t 
d i d not r e c e i v e h i s m a i l f o l l o w i n g t h i s move u n t i l a p p r o x i m a t e l y 
mid-December 1987. 

Claimant smokes a p p r o x i m a t e l y one pack of c i g a r e t t e s per 
day and has done so f o r the past twelve y e a r s . 
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CONCLUSIONS OF* LAW AND OPINION 

Remand 

Claimant a s s e r t s t h a t a p o s t a l "mix-up" i n t e r f e r e d w i t h 
h i s a b i l i t y t o develop h i s case. S p e c i f i c a l l y , c l a i m a n t a l l e g e s 
t h a t he d i d not r e c e i v e h i s m a i l f o r two months and, t h e r e f o r e , 
d i d not r e c e i v e correspondance from h i s a t t o r n e y or h i s 
p h y s i c i a n . The evidence which c l a i m a n t seeks t o i n c l u d e i n the 
rec o r d c o n s i s t s o f c h a r t notes and a r e p o r t from a c o n s u l t i n g 
p h y s i c i a n who f i r s t examined c l a i m a n t p o s t - h e a r i n g . Should t he 
mat t e r be remanded, c l a i m a n t a l s o proposes t o c o n s u l t w i t h 
a d d i t i o n a l p h y s i c i a n s w i t h regard t o h i s c o n d i t i o n . 

We may remand a case t o the Referee for. f u r t h e r evidence 
t a k i n g i f we determine t h a t the case has been i m p r o p e r l y , 
i n c o m p l e t e l y or i n s u f f i c i e n t l y developed. ORS 656.295(5). 
Remand, however, i s g e n e r a l l y a p p r o p r i a t e o n l y upon a showing o f 
good cause or another c o m p e l l i n g b a s i s . Kienow's Food St o r e s v. 
L y s t e r , 79 Or App 416 (1986). I f evidence was o b t a i n a b l e w i t h t h e 
e x e r c i s e o f due d i l i g e n c e p r i o r t o h e a r i n g , remand i s g e n e r a l l y 
not a p p r o p r i a t e . See Compton v. Weyerhaeuser Co., 301 Or 641 
( 1986 ) . 

Claimant f i l e d h i s c l a i m w i t h the i n s u r e r on J u l y 29, 
1987. He f i r s t c o n s u l t e d w i t h Dr. Jansen i n e a r l y August 1987. 
Hearing on h i s c l a i m was h e l d a p p r o x i m a t e l y s i x months l a t e r , on 
Juanuary 27, 1988. Even a c c e p t i n g h i s t e s t i m o n y 'that he d i d not 
r e c e i v e h i s m a i l f o r a p p r o x i m a t e l y two months as a r e s u l t o f the 
e r r o r of p o s t a l a u t h o r i t i e s , he n e v e r t h e l e s s had s u f f i c i e n t 
o p p o r t u n i t y t o cooperate w i t h Dr. Jansen i n the p r e p a r a t i o n o f h i s 
case. Moreover, a f t e r f i l i n g h i s c l a i m and h e a r i n g r e q u e s t , 
c l a i m a n t had an a f f i r m a t i v e d u t y t o a i d i n the p r e p a r a t i o n o f h i s 
case f o r h e a r i n g . Under the ci r c u m s t a n c e s , h i s f a i l u r e t o 
m a i n t a i n c o n t a c t w i t h , e i t h e r h i s a t t o r n e y or h i s t r e a t i n g 
p h y s i c i a n f o r more than two months cannot be used as grounds f o r 
remand. 

We conclude t h a t c l a i m a n t f a i l e d t o e x e r c i s e due 
d i l i g e n c e i n o b t a i n i n g the evidence f o r which he seeks remand. 
With the e x e r c i s e o f due d i l i g e n c e , the evidence c l a i m a n t seeks t o 
have i n c l u d e d i n the r e c o r d c o u l d have been o b t a i n e d p r i o r t o 
h e a r i n g . Consequently, h i s request i s denied. 
C o m p e n s a b i l i t y 

To p r e v a i l on h i s o c c u p a t i o n a l disease c l a i m , c l a i m a n t 
must demonstrate t h a t h i s work exposures, when compared t o h i s 
nonwork exposures, were t he major cause of the onset or worsening 
of h i s r e s p i r a t o r y c o n d i t i o n . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; 
Devereaux v. North P a c i f i c I n s . Co., 74 Or App 388 (1985). Here, 
c l a i m a n t ' s r e s p i r a t o r y d i f f i c u l t i e s p r e e x i s t e d h i s employment w i t h 
the i n s u r e d . Consequently, he must prove t h a t h i s work exposures 
were the major cause of a worsening o f h i s u n d e r l y i n g c o n d i t i o n 
r e s u l t i n g i n d i s a b i l i t y or a need f o r medical s e r v i c e s . W e l l e r v. 
Union Carbide Corp., 288 Or 27 (1979). 

Claimant's r e s p i r a t o r y c o n d i t i o n has not been 
d e f i n i t i v e l y diagnosed. Dr. Jansen has p o s i t e d t h a t h i s c o n d i t i o n 
i s e i t h e r airway i r r i t a t i o n or asthma. Dr. Jansen i s unable t o 
o f f e r any e x p l a n a t i o n f o r c l a i m a n t ' s episodes of near l o s s o f 
consciousness. The l a c k o f a d e f i n i t i v e d i a g n o s i s does not per se 
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d e f e a t the c l a i m . See T r i p p v. Ridge Runner Timber S e r v i c e s , 
89 Or App 355 (19881 fknee c o n d i t i o n of u n c e r t a i n e t i o l o g y found 
compensable). However, the c a u s a t i o n i s s u e , as opposed t o t h e 
q u e s t i o n o f d i a g n o s i s , must be r e s o l v e d . F u r t h e r , t h i s i s s u e i s 
of s u f f i c i e n t m e d i c a l c o m p l e x i t y t o r e q u i r e e x p e r t m e d i c a l 
o p i n i o n . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 1 0 5 , 
109 ( 1985 )T 

Claimant contends i n t h i s r e gard t h a t , a l t h o u g h 
Dr. Jansen was unable t o determine the e t i o l o g y of h i s r e s p i r a t o r y 
problems, she n e v e r t h e l e s s opined t h a t c l a i m a n t ' s c o n d i t i o n was 
r e l a t e d t o o c c u p a t i o n a l c h e m i c a l s . C e r t a i n l y , Dr. Jansen's 
r e p o r t s suggest a s u s p i c i o n t h a t c l a i m a n t ' s chemical exposures 
p l a y a r o l e i n c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n . We c o n c l u d e , 
however, t h a t Dr. Jansen's r e p o r t s f a l l w e l l s h o r t of e s t a b l i s h i n g 
work exposure as the major cause of a worsening of c l a i m a n t ' s 
r e s p i r a t o r y c o n d i t i o n . 

Dr. Jansen r e p o r t e d on August 3 , 1987 , t h a t c l a i m a n t ' s 
r e p o r t e d h i s t o r y was not c o m p l e t e l y t y p i c a l f o r i s o c y a n a t e - i n d u c e d 
asthma. I n s t e a d , she r e p o r t e d t h a t n [ o ] t h e r agents ( o c c u p a t i o n a l 
asthma and n o n o c c u p a t i o n a l f a c t o r s ) c o u l d be r e s p o n s i b l e " f o r 
c l a i m a n t ' s r e s p i r a t o r y symptoms. Dr. Jansen a l s o recommended t h a t 
c l a i m a n t d i s c o n t i n u e both smoking and d r i n k i n g . Nowhere does 
Dr. Jansen compare the p r o p o r t i o n a l c o n t r i b u t i o n s of c l a i m a n t ' s 
work exposures and h i s o f f - w o r k exposures. Nor does Dr. Jansen 
o f f e r an o p i n i o n as t o whether c l a i m a n t ' s work exposure has 
r e s u l t e d i n a worsening of h i s u n d e r l y i n g r e s p i r a t o r y c o n d i t i o n . 
I n sum, the m e d i c a l evidence f a i l s t o e s t a b l i s h the c o m p e n s a b i l i t y 
of the c l a i m . 

ORDER 

The Referee's o r d e r dated March 1, 1988 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the i n s u r e r t o 
i t s c o u n s e l , not t o exceed $ 6 2 7 . 5 0 . 

JULIE A. WILKER, Claimant WCB 87-05438 
J. Michael Casey, Claimant's Attorney November 6, 1989 
Barbara Brainard (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of Referee M o n f i l s ' order t h a t 
upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
temporomandibular j o i n t ("TMJ") c o n d i t i o n . A l l b r i e f s s u b m i t t e d 
by the p a r t i e s have been c o n s i d e r e d on review. The s o l e i s s u e on 
review i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , 28 years o l d as o f t h e date of h e a r i n g , was 
i n j u r e d on June 2 2 , 1986 , w h i l e w o r k i n g as a s t r i n g machine 
o p e r a t o r . T h i s machine makes the i n n e r sheets f o r plywood. Her 
work r e q u i r e d her t o be on a p l a t f o r m 3 - 1 / 2 f e e t from the ground 
w i t h no r a i l i n g . At the time o f the a c c i d e n t , she s l i p p e d or . 
t r i p p e d on some p i e c e s of wood on the p l a t f o r m . I n an a t t e m p t t o 
c a t c h her f a l l , she f l u n g h e r s e l f a g a i n s t a p o l e , t h e r e b y 
h y p e r e x t e n d i n g her back. She s t r u c k t h e p o l e i n the mid-back area 
and had immediate p a i n i n t h a t area, and below the s h o u l d e r b l a d e s . 

She was a b l e t o c o n t i n u e w o r k i n g on the date of t h e 
a c c i d e n t . However, she went t o the h o s p i t a l emergency room on 
June 24 , 1986 c o m p l a i n i n g of mid back and lumbar p a i n . 
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Claimant was o f f work t h r e e days a f t e r her v i s i t t o t h e 
emergency room and then r e t u r n e d t o work. Claimant's f i r s t 
t r e a t m e n t was w i t h Dr. Damond, c h i r o p r a c t o r , nine days a f t e r her 
a c c i d e n t . She t r e a t e d w i t h Dr. Damond on nine occasions i n J u l y , 
t w i c e i n August and f i v e t i m es i n September. Her c o m p l a i n t s t o 
Dr. Damond extended from her s h o u l d e r s t o her low back. Dr. 
Damond diagnosed a thoraco-lumbar p a r a s p i n a l s t r a i n . 

On J u l y 18, 1986, SAIF accepted a. "back s t r a i n " by 
i n d i c a t i o n t o t h a t e f f e c t on c l a i m a n t ' s 801 c l a i m form. 

Claimant moved t o the S t a t e of Washington on October 1, 
1986. She began t r e a t i n g w i t h Dr. King, c h i r o p r a c t o r , on 
October 27, 1986. I n a d d i t i o n t o low and mid back c o m p l a i n t s , 
c l a i m a n t r e p o r t e d a two-week h i s t o r y of c e r v i c a l p a i n w i t h some 
p a r e s t h e s i a of the l e f t arm. Claimant had r e p o r t e d a f e e l i n g of 
l e f t arm numbness t o Dr. Damond on J u l y 1, 1986. Dr. King 
diagnosed, among o t h e r t h i n g s , a c e r v i c a l s p r a i n / s t r a i n 
accompanied by b r a c h i a l n e u r i t i s . C h i r o p r a c t i c m a n i p u l a t i o n and 
p h y s i c a l t h e r a p y i n the form.of swim e x e r c i s e was p r e s c r i b e d . 

I n November 1986, Dr. King- r e f e r r e d c l a i m a n t f o r 
p h y s i c a l t h e r a p y . Her p h y s i c a l t h e r a p i s t r e p o r t e d on January 19, 
1987, t h a t , i n a d d i t i o n t o back c o m p l a i n t s , c l a i m a n t r e p o r t e d 
"some problems w i t h her r i g h t TMJ j o i n t popping f o r which she has 
been seeing a d e n t i s t f o r c o r r e c t i o n w i t h b r a c i n g p o s s i b l y t o 
recur i n the near f u t u r e . " Claimant had p r e v i o u s l y been f i t t e d 
f o r braces i n August 1984. The braces were removed in.August 
1985 . She. was wearing a r e t a i n e r , n o t . b r a c e s , a t the time o f the 
a c c i d e n t . Claimant had not had p r i o r TMJ problems. 

On January 30, 1987, SAIF wrote Dr. Damond t o i n q u i r e 
whether c l a i m a n t had ever mentioned a TMJ. problem t o him. 
Dr. Damond responded t h a t he c o u l d not r e c a l l c l a i m a n t m e n t i o n i n g 
TMJ problems t o him. 

Claimant began t r e a t i n g w i t h Dr. Cooley, d e n t a l surgeon 
on February 2, 1987, on r e f e r r a l from Dr. King. Dr. Cooley 
performed a complete exam on February 12, 1987. He diagnosed a 
TMJ d y s f u n c t i o n , acute i n f l a m m a t i o n o f the j o i n t r e s u l t i n g i n 
c h r o n i c p a i n . He p r o v i d e d a jaw s p l i n t t o c l a i m a n t . 

On February 6, 1987, SAIF issued a p a r t i a l d e n i a l o f 
c l a i m a n t ' s TMJ c o n d i t i o n . 

Claimant was examined by Dr. Clancey, o r t h o p e d i c 
surgeon, on February 9, 1987. 

On A p r i l 10, 1987, Dr. O'Brien, d e n t i s t , rendered a 
medical o p i n i o n r e g a r d i n g t he r e l a t i o n s h i p between c l a i m a n t ' s 
i n j u r y and her TMJ problems. Dr. O'Brien's r e p o r t was based upon 
h i s review o f the med i c a l r e c o r d and d i d not i n c l u d e an 
ex a m i n a t i o n of c l a i m a n t . 

Claimant r e t u r n e d t o Oregon i n May 1987. She t r e a t e d 
w i t h Dr. Lamm, c h i r o p r a c t o r , a t t h a t t i m e . A p p r o x i m a t e l y one 
month l a t e r , she t r a n s f e r r e d her care t o Dr. O t t , c h i r o p r a c t o r . 

An o r a l s u r g e r y e v a l u a t i o n was made1 by Dr. Bou n e f f , 
d e n t i s t , on June 23, 1987, a t the request o f SAIF. Dr. Bouneff 
noted p a l p a b l e c r e p i t u s i n the r i g h t and l e f t temporomandibular 
j o i n t s w i t h opening o f c l a i m a n t ' s mouth. Dr. Bouneff a l s o noted 
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d i s t i n c t c l i c k i n g b i l a t e r a l l y when c l a i m a n t was asked t o go i n t o a 
p r o t r u s i v e m o t i o n . Dr. Bouneff f u r t h e r noted an e x t r e m e l y deep 
o v e r b i t e . Dr. Bouneff recommended c o n t i n u e d use of s p l i n t t h e r a p y . 

On February 4, 1988, c l a i m a n t was examined by Dr. Smith, 
d e n t a l surgeon. 

FINDINGS OF ULTIMATE FACT 

Claimant s u f f e r s from temporomandibular j o i n t 
d y s f u n c t i o n . Her TMJ problems are m a t e r i a l l y r e l a t e d t o her 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t does have a TMJ 
c o n d i t i o n . We agree. The Referee concluded, however, t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p between t h a t 
c o n d i t i o n and her compensable i n j u r y . We do not agree w i t h t h a t 
c o n c l u s i o n . Our review o f the medical r e c o r d and c l a i m a n t ' s 
t e s t i m o n y persuade us t h a t c l a i m a n t ' s TMJ c o n d i t i o n i s m a t e r i a l l y 
r e l a t e d t o her June 1986 i n j u r y . 

The Referee e s s e n t i a l l y found c l a i m a n t t o be not 
c r e d i b l e based upon i n c o n s i s t e n c i e s he p e r c e i v e d i n the r e c o r d and 
her t e s t i m o n y . We g e n e r a l l y d e f e r t o a Referee's f i n d i n g 
r e g a r d i n g c r e d i b i l i t y when i t i s based upon t he w i t n e s s ' demeanor 
at h e a r i n g . However, when c r e d i b i l i t y of a w i t n e s s i s based upon 
the substance o f the w i t n e s s ' t e s t i m o n y and the documentary 
r e c o r d , as i s the case here, then the r a t i o n a l e f o r d e f e r r i n g t o 
the Referee i s not a p p l i c a b l e . See C o a s t a l Farm Supply v. 
H u l t b e r g , 84 Or App 282 (1 9 8 7 ) . 

The Referee q u e s t i o n s c l a i m a n t ' s t e s t i m o n y i n p a r t 
because c l a i m a n t d i d not mention a TMJ problem or c e r v i c a l p a i n t o 
Dr. Damond. d e s p i t e t r e a t i n g w i t h him numerous times d u r i n g J u l y 
t h r o u g h September 1986. The Referee notes t h a t c l a i m a n t 
complained of neck and f a c i a l symptoms t o the Western Medical 
C o n s u l t a n t s i n June 1987. He a l s o notes t h a t Dr. Smith r e p o r t e d a 
h i s t o r y o f f a c i a l p a i n d a t i n g t o J u l y 1986. However, c l a i m a n t 
t e s t i f i e d t h a t she d i d not begin t o exp e r i e n c e jaw symptoms u n t i l 
November 1986. I n a d d i t i o n , a l t h o u g h she had some neck p a i n 
s h o r t l y a f t e r t h e a c c i d e n t , t h e p a i n o n l y g r a d u a l l y worsened and 
d i d not become a s i g n i f i c a n t problem u n t i l October or November 
1986. We conclude t h a t the f a c t c l a i m a n t d i d not mention f a c i a l 
or neck p a i n t o Dr. Damond does not render her t e s t i m o n y s u s p e c t . 

The Referee next concluded t h a t the medical evidence 
f a i l s t o e s t a b l i s h t h e necessary l i n k between c l a i m a n t ' s i n j u r y 
and her TMJ d y s f u n c t i o n . T h e r e f o r e , we t u r n t o an e x a m i n a t i o n of 
the medical evidence. 

A l t h o u g h the r e c o r d c o n t a i n s r e p o r t s from a number of 
p h y s i c i a n s , s e v e r a l of these p h y s i c i a n s express no o p i n i o n 
r e g a r d i n g t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s i n j u r y and 
her TMJ c o n d i t i o n . I n c l u d e d i n t h i s group are Drs. Clancey, Lamm 
and O t t . 

Of t h e rem a i n i n g m e d i c a l o p i n i o n s , we a f f o r d s e v e r a l o f 
them almost no p e r s u a s i v e v a l u e . Dr. Damond, f o r example, opined 
t h a t t h e r e was no c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s i n j u r y 
and her TMJ c o n d i t i o n . While Dr. Damond was a t one time 
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c l a i m a n t ' s t r e a t i n g p h y s i c i a n , he has not examined c l a i m a n t s i n c e 
the onset of her TMJ symptoms. I n a d d i t i o n , t h e r e i s no 
i n d i c a t i o n t h a t Dr. Damond, a c h i r o p r a c t o r , has any n o t a b l e 
e x p e r t i s e i n e v a l u a t i n g the causes of TMJ d y s f u n c t i o n . 
A c c o r d i n g l y , we a s s i g n no p e r s u a s i v e v a l u e t o h i s o p i n i o n . 

S i m i l a r l y , Dr. King i s a c h i r o p r a c t o r w i t h no 
demonstrated e x p e r t i s e i n TMJ d y s f u n c t i o n s . Dr. King i m p l i c i t l y 
acknowledged h i s l a c k o f e x p e r t i s e i n t h i s area by h i s r e f e r r a l o f 
c l a i m a n t t o Dr. Cooley :. Moreover,- Dr. King opined t h a t c l a i m a n t ' s 
TMJ c o n d i t i o n was s l o w i n g c l a i m a n t ' s recovery from her back 
i n j u r y . He expressed no o p i n i o n on.the r e l e v a n t q u e s t i o n here; 
whether t h a t i n j u r y was a m a t e r i a l cause of her TMJ c o n d i t i o n . 

We a l s o conclude t h a t Dr. Smith's o p i n i o n i s not 
h e l p f u l . A l t h o u g h an e x p e r t on TMJ d i s o r d e r s , Dr. Smith opined 
t h a t : 

" i f [ c l a i m a n t ] r e c e i v e d a blow t o her 
mandible d u r i n g an i n d u s t r i a l a c c i d e n t , t h e 
TMJ d i s o r d e r and a s s o c i a t e d f a c i a l p a i n 
were caused by the i n d u s t r i a l a c c i d e n t o f 
June,' 1986 

However, c l a i m a n t 'does not contend t h a t she r e c e i v e d a 
blow t o her mandible a t the time of her a c c i d e n t . I n s t e a d , t h e 
blow was t o her mid and low back. Consequently, Dr. Smith's 
o p i n i o n i s o f no v a l u e . 

The Referee gave l i t t l e w e ight t o Dr. O'Brien's 
o p i n i o n . We agree. Dr. O'Brien a p p a r e n t l y d i d not examine 
c l a i m a n t . I n a d d i t i o n , h i s o p i n i o n i s c u r s o r y and c o n f u s i n g . He 
begins h i s .opinion by a p p a r e n t l y q u e s t i o n i n g whether c l a i m a n t 
s u f f e r s f o r TMJ syndrome. He concludes h i s o p i n i o n by s t a t i n g : 

"This i s not t o impl y t h a t [ c l a i m a n t ] does 
not have a TMJ d i s o r d e r but t h a t no ' ' ' 
d i f f e r e n t i a l diagnosis' or s u p p o r t i n g 
evidence i s found i n [ c l a i m a n t ' s ] f i l e . " 

The o n l y m a t t e r of substance we draw from Dr. O'Brien's 
r e p o r t i s h i s o p i n i o n t h a t a t r a u m a - r e l a t e d TMJ d i s o r d e r u s u a l l y 
m a n i f e s t s i t s e l f as "an immediate and very p a i n f u l c o n d i t i o n . " 

This o p i n i o n c o n f l i c t s , w i t h t h a t of Dr. Cooley. 
Dr. King r e f e r r e d c l a i m a n t t o Dr. Cooley e x p r e s s l y f o r t he purpose 
of i n v e s t i g a t i n g her TMJ problems. Dr. Cooley d i d a complete 
e x a m i n a t i o n of c l a i m a n t on February 12, 1987. ^Dr. Cooley r e p o r t e d 
t h a t i t i s q u i t e common f o r TMJ symptoms t o develop a number of 
months f o l l o w i n g an i n j u r y . Moreover, Dr. Cooley r e p o r t e d t h a t 
t h e f a c t c l a i m a n t had " q u i t e a severe m a l o c c l u s i o n o f her t e e t h " . 
rendered her p a r t i c u l a r l y s u s c e p t i b l e t o TMJ problems.' Dr. Cooley 
was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r purposes o f her TMJ 
c o n d i t i o n . Dr.,'Cooley 1 s o p i n i o n i s b e t t e r i n f o r m e d and b e t t e r 
reasoned than Dr. O'Brien's. Consequently, we f i n d Dr. Cobley's 
o p i n i o n more p e r s u a s i v e . ' Weiland v. SAIF, 64 Or App 810 (1 9 8 3 ) ; 
Somers vV SAIF, 77 Or App 259 (1986). 

Moreover, we f i n d s u p p o r t f o r Dr. Cooley's a n a l y s i s i n 
the o p i n i o n o f Dr. Bouneff. L i k e Dr. Cooley, Dr. Bouneff f e l t 
t h a t c l a i m a n t was pr e d i s p o s e d t o TMJ problems. Dr. Bouneff 
r e p o r t e d i n t h i s r e g a r d t h a t c l a i m a n t ' s e x t r e m e l y deep o v e r b i t e 
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was a b i g c o n t r i b u t i n g f a c t o r t o the TMJ symptoms. I n a d d i t i o n , ^ 
he opined t h a t c l a i m a n t ' s back p a i n and c e r v i c a l p a i n " c e r t a i n l y " 
aggravated her TMJ c o n d i t i o n . 

Thus, t h e o n l y m e d i c a l o p i n i o n s w i t h any a p p r e c i a b l e 
p e r s u a s i v e a u t h o r i t y are those of Dr. Cooley and Dr. Boun e f f . 
Dr. Cooley r e p o r t e d t h a t c l a i m a n t ' s compensable i n j u r y caused t h e 
onset o f her TMJ d y s f u n c t i o n . Dr. Bouneff opined t h a t c l a i m a n t ' s 
compensable i n j u r y a ggravated the symptoms of a p r e e x i s t i n g TMJ 
c o n d i t i o n . The evidence does not sup p o r t the e x i s t e n c e o f a 
p r e e x i s t i n g TMJ c o n d i t i o n . However, even i f c l a i m a n t e x p e r i e n c e d 
p r e e x i s t i n g TMJ problems, t r e a t m e n t o f c l a i m a n t ' s TMJ c o n d i t i o n i s 
compensable. See Grace v. SAIF, 76 Or App 5 1 1 , 517 ( 1 9 8 5 ) (where 
work i n j u r y causes worsening of symptoms of p r e e x i s t i n g c o n d i t i o n , 
t r e a t m e n t o f symptoms i s compensable). 

ORDER 
The Referee's o r d e r dated March 23, 1988 i s r e v e r s e d . 

The SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
temporomandibular j o i n t d i s o r d e r i s set a s i d e . The c l a i m i s 
remanded t o SAIF f o r acceptance and p r o c e s s i n g i n accordance w i t h 
law. For h i s s e r v i c e s a t h e a r i n g and on Board re v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed fee of $2,250, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . 

BRENDA S. BEWLEY, Claimant WCB 87-10140 
Ackerman, e t a l . , Claimant's Attorneys November 7, 1989 
Employers Defense Counsel, Defense Attorney Order on Review 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f 
Referee M i l l e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r r i g h t a r m / w r i s t and upper back 
c o n d i t i o n s . Claimant c r o s s - r e q u e s t s review o f t h a t p o r t i o n of the 
order t h a t d e c l i n e d t o assess a p e n a l t y or a t t o r n e y fee f o r t h e 
i n s u r e r ' s a l l e g e d l y unreasonable d e n i a l . On r e v i e w , the i s s u e s 
are c o m p e n s a b i l i t y and the assessment o f a p e n a l t y and/or a t t o r n e y 
f e e . 

FINDINGS OF FACT 

Cl a i m a n t , 21 a t h e a r i n g , s u f f e r e d a p r i o r o u t - o f - s t a t e 
i n j u r y t o her r i g h t s h o u l d e r i n 1985. The r e c o r d does not 
e s t a b l i s h whether t h i s p r i o r i n j u r y was an i n d u s t r i a l or 
n o n i n d u s t r i a l i n j u r y . C o n s e r v a t i v e medical t r e a t m e n t was r e q u i r e d . 

I n January, 1987, c l a i m a n t began w o r k i n g f o r the 
i n s u r e d , a l i n e n company. The i n s u r e d i s p a r t i a l l y owned and 
oper a t e d by c l a i m a n t ' s s i s t e r - i n - l a w , P a t r i c i a Boone. Boone was 
c l a i m a n t ' s s u p e r v i s o r . C l a i m a n t and Boone d i d not get a l o n g ; 
t h e i r r e l a t i o n s h i p was s t r a i n e d . 

C l a i m a n t ' s work r e q u i r e d the r e p e t i t i v e use of her arms 
and hands. On May 13, 1987, she sought t r e a t m e n t from Dr. Meharry, 
M.D., f o r a l l e g e d r i g h t w r i s t p a i n . Meharry diagnosed r i g h t w r i s t 
t e n d i n i t i s and placed c l a i m a n t on l i g h t duty work. L a t e r t h a t 
day, c l a i m a n t had a c o n v e r s a t i o n w i t h S h i r l e y B a i n b r i d g e , a 
co-worker. I n the course o f d i s c u s s i n g " g e t t i n g someone," 
c l a i m a n t s p e c i f i c a l l y mentioned Boone. 

On May 18, 1987, c l a i m a n t f i l e d an i n d u s t r i a l a c c i d e n t 
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c l a i m f o r t e n d i n i t i s i n her r i g h t w r i s t . Meharry e v e n t u a l l y 
r e f e r r e d ,her t o Dr. Peterson, an o r t h o p e d i c s p e c i a l i s t . Peterson 
diagnosed r i g h t s h o u l d e r ' [ m y o f a s c i t i s , but found no s i g n s of r i g h t 
w r i s t t e n d i n i t i s . . 

. . CONCLUSIONS OF LAW 

De s p i t e f i n d i n g t h a t B a i n b r i d g e ' s t e s t i m o n y "cast doubt 
on c l a i m a n t ' s s t o r y [ , ] " the Referee concluded t h a t c l a i m a n t had 
proven c o m p e n s a b i l i t y . We d i s a g r e e . 

At the o u t s e t , we must determine whether c l a i m a n t ' s 
c l a i m i s one f o r i n j u r y or o c c u p a t i o n a l d i s e a s e . What s e t s 
o c c u p a t i o n a l diseases a p a r t from i n j u r i e s , i s t h a t they are 
n e i t h e r unexpected g i v e n t h e type of work performed nor sudden i n 
onset. V a l t i n s o n v . SAIF, 56 Or App.184 (1982).. Here, c l a i m a n t ' s 
r i g h t a r m / w r i s t and upper back c o n d i t i o n s ;arose g r a d u a l l y , r a t h e r 
than, s u d d e n l y ^ Moreover,, her r e p e t i t i v e work a c t i v i t i e s i n v o l v i n g 
the p i c k i n g up, t u g g i n g , and shaking of l i n e n s , were o f a type 
t h a t cannot be s a i d t o une x p e c t e d l y r e s u l t i n an o c c u p a t i o n a l 
d i s e a s e . A c c o r d i n g l y , we conclude t h a t i f she i s t o prove 
c o m p e n s a b i l i t y , i t must be as an o c c u p a t i o n a l disease.. 

To prove an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must prove 
t h a t her work a c t i v i t i e s , when compared t o nonwork a c t i v i t i e s , 
were the major c o n t r i b u t i n g cause o f , h e r c o n d i t i o n s . , D e t h l e f s v. 
H y s t e r , 295 Or 298 (1983). I f her c o n d i t i o n s . p r e e x i s t e d her 
employment, she must a d d i t i o n a l l y prove a worsening of the 
p r e e x i s t i n g c o n d i t i o n . W e l l e r v. Union,Carbide, 288 Or 27 (1 9 7 9 ) . 

Throughout t h i s case, the p a r t i e s have argued t h a t 
c r e d i b i l i t y i s a c e n t r a l i s s u e . The Referee appears t o have found 
t h a t c l a i m a n t was... c r e d i b l e , but not r e l i a b l e . That i s , d e s p i t e 
f i n d i n g t h a t c l a i m a n t was a , " g e n e r a l l y c r e d i b l e " w i t n e s s , t h e 
Referee a l s o found t h a t her t e s t i m o n y was " c o l o r e d " and t h a t she 
was not " o b j e c t i v e . " U n l i k e a s s e s s i n g a w i t n e s s ' demeanor, we are 
i n as good of :;a" p o s i t i o n 'as' the Referee t o assess the "substance o f 
a w i t n e s s e s t e s t i m o n y . Davies v. Hanel Lumber Co., 67 Or App 35 
(1984) . ' • ' • 

Here, c l a i m a n t i n i t i a l l y t e s t i f i e d t h a t she had no p r i o r 
problems t o her r i g h t hand, arm or r i g h t upper back. ( T r . 4 ) . 
L a t e r , under c r o s s - e x a m i n a t i o n , she was asked i f she had had any 
p r i o r i n j u r i e s - t o her r i g h t arm, should e r or neck. ( T r . 120). 
She r e p l i e d : "Yes. I - d i s l o c a t e d my shoulder i n — on the summer 
of '85." I_d. Such an i n c o n s i s t e n c y i n c l a i m a n t ' s t e s t i m o n y 
i n d i c a t e s t h a t she was something l e s s than a r e l i a b l e h i s t o r i a n . 
A d d i t i o n a l evidence . s u p p o r t s a f i n d i n g of u n r e l i a b i l i t y . Meharry 
t e s t i f i e d , by way of d e p o s i t i o n , t h a t c l a i m a n t never i n f o r m e d him 
of any p r i o r i n j u r i e s t o her r i g h t s h o u l d e r area. L i k e w i s e , t h e r e 
i s n o t h i n g i n Peterson's c h a r t notes or t e s t i m o n y t o i n d i c a t e t h a t 
he was aware of c l a i m a n t ' s p r i o r 1?;85 i n j u r y . (Ex. 13-6 & 7 ) . 
Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t i s not 
c r e d i b l e . 

T u r n i n g t o the med i c a l evidence, Meharry and Peterson 
do not agree on c l a i m a n t ' s d i a g n o s i s or her medical c o n d i t i o n s . 
Meharry found nor s i g n s o f ; a r i g h t shoulder c o n d i t i o n , (Ex. 13-11), 
and d i a g n o s e d • r i g h t w r i s t t e n d i n i t i s because " i t was the o n l y 
t h i n g , I [Meharry] c o u l d come c l o s e t o as being a d i a g n o s i s 
* * *." (Ex. 13-14). P e t e r s o n , i n near complete disagreement 
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w i t h Meharry, found no s i g n s o f r i g h t w r i s t t e n d i n i t i s ( T r . 56) 
and diagnosed c l a i m a n t ' s c o n d i t i o n as a sc a p u l a r c o n d i t i o n o f the 
r i g h t s h o u l d e r . I_d. Moreover, Peterson rendered h i s o p i n i o n 
b e f o r e c l a i m a n t t e s t i f i e d t h a t she had p r e v i o u s l y i n j u r e d and 
t r e a t e d f o r a 1985 r i g h t s h o u l d e r c o n d i t i o n . ( T r . 60 & 6 1 ) . T h i s 
i s p a r t i c u l a r l y n o t e w o r t h y because Peterson's o p i n i o n i s based on 
the assumption t h a t c l a i m a n t ' s r i g h t s houlder symptoms began 
s h o r t l y a f t e r she began work i n g f o r the i n s u r e d . That i s not the 
case, however. I n f a c t , as we found above, c l a i m a n t ' s r i g h t 
s houlder symptoms began i n 1985, b e f o r e her employment. 

I t i s w e l l s e t t l e d t h a t m e dical o p i n i o n s based on an 
i n a c c u r a t e h i s t o r y are not p e r s u a s i v e . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Company, 28 Or App 473 ( 1 9 7 7 ) . Here, both Meharry 
and Peterson based t h e i r o p i n i o n s on an i n a c c u r a t e h i s t o r y . 
Moreover, when medical o p i n i o n s are based p r i m a r i l y on the 
c h r o n o l o g i c a l sequence of the worker's onset o f symptoms, see 
Bradshaw v. SAIF, 69 Or App 587, 589 ( 1 9 8 4 ) , as here, an 
i n a c c u r a t e u n d e r s t a n d i n g of t h a t sequence by the medical e x p e r t s 
s i g n i f i c a n t l y d e t r a c t s from t h e persuasiveness of t h e i r o p i n i o n s . 

A c c o r d i n g l y , on t h i s r e c o r d , we conclude t h a t 
c l a i m a n t has not proven t h a t her work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause of e i t h e r the onset or worsening o f her r i g h t 
a r m / w r i s t or upper back c o n d i t i o n s . 

Inasmuch as we have found above t h a t c l a i m a n t has not 
proven the c o m p e n s a b i l i t y of her c l a i m , we f i n d t h a t the i n s u r e r 
acted reasonably i n denying c o m p e n s a b i l i t y . We, t h e r e f o r e , f i n d 
no b a s i s t o assess e i t h e r a p e n a l t y or a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r , dated May 27, 1988, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and upheld. The Board approves 
a c l i e n t - p a i d f e e , payable from the i n s u r e r t o i t s a t t o r n e y , n o t 
• t o exceed $752 . 

THELMA A. DALY, Claimant WCB 86-12297 
Vick & Gutzler, Claimant's Attorneys November 7, 1989 
J o l l e s , Sokol, et a l . , Attorneys Order on Review 
Larry Dawson, Defense Attorney 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f t h a t p o r t i o n of Referee 
Mulder's o r d e r t h a t upheld the i n s u r e r ' s d e n i a l o f her m y o c a r d i a l 
i n f a r c t i o n . 

The Board r e v e r s e s t h e o r d e r o f the Referee. 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable m y o c a r d i a l 
i n f a r c t i o n . 

FINDINGS OF FACT 
Cl a i m a n t , 52 a t the h e a r i n g , has been unemployed f o r 

most o f her a d u l t l i f e . On a p p r o x i m a t e l y June 10, 1986, she began 
worki n g f o r the i n s u r e d , a cannery, as a b e r r y s o r t e r . Her j o b 
r e q u i r e d her t o d i s c a r d unacceptable b e r r i e s from a conveyor 
b e l t . She stood w h i l e p e r f o r m i n g her work. 
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N o r m a l l y , c l a i m a n t worked e i g h t hours a day w i t h a 15 
minute break i n the morning. She u s u a l l y took o n l y 15 t o 30 
minutes f o r l u n c h . On June 2 1 , 1986, she began t o ex p e r i e n c e 
c h e s t p a i n p r i o r t o her morning break. S h o r t l y a f t e r her break, 
her c h e s t p a i n Worsened. I n a d d i t i o n , her arms began t o ache and 
she c o u l d no l o n g e r l i f t them. She n o t i f i e d her s u p e r v i s o r o f her 
c o n d i t i o n and was advised t o d i s c o n t i n u e working f o r the remainder 
of t h e day. 

A member o f c l a i m a n t ' s f a m i l y p i c k e d her up a t work and 
drove her t o a h o s p i t a l . Dr. Kuehnel, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , examined her. She s u f f e r e d an "acute i n f e r i o r w a l l 
i n f a r c t [ i o n ] . " Kuehnel a d m i t t e d her t o the Coronary Care U n i t , 
where she was examined by Dr. Mu n d a l l , a c a r d i o l o g i s t . 

I n September, 1986, c l a i m a n t was examined by Dr. Rogers, 
a c a r d i o l o g i s t . 

• ULTIMATE FINDINGS OF FACT 

Claimant s u f f e r e d from h y p e r t e n s i o n and asymptomatic 
a t h e r o s c l e r o s i s p r i o r t o the i n f a r c t i o n . 

F o l l o w i n g the i n f a r c t i o n , she c o n t i n u e d t o s u f f e r from 
a n g i n a . 

Claimant's work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g 
cause of her m y o c a r d i a l i n f a r c t i o n . 

CONCLUSIONS OF LAW 

To e s t a b l i s h a compensable h e a r t c o n d i t i o n , a worker 
must prove t h a t her work a c t i v i t y was both the l e g a l and t h e 
medi c a l cause o f the c o n d i t i o n . Somers v. SAIF, 77 Or App 259 
(1986 ) . Legal c a u s a t i o n , i n cases of p h y s i c a l e x e r t i o n , can be 
e s t a b l i s h e d by a worker's u s u a l e x e r t i o n i n her employment. 
Coday v. W i l l a m e t t e Tug and Barge, 250 Or 39 (1968). 

The Referee i n t h i s case found t h a t c l a i m a n t had riot 
proven medical c a u s a t i o n . We d i s a g r e e . 

Here, Drs. Kuehnel and Mundall opined t h a t c l a i m a n t ' s 
work a c t i v i t i e s on June 2 1 , 1986, m a t e r i a l l y c o n t r i b u t e d t o her 
my o c a r d i a l i n f a r c t i o n . Dr. Rogers, on the o t h e r hand, opined 
o t h e r w i s e . When the med i c a l evidence i s d i v i d e d , as here, we must 
weigh the evidence and choose the c o r r e c t medical h y p o t h e s i s . 
McClendon v. Nabisco Brands, 77 Or App 412 (1986). We g e n e r a l l y 
a s s i g n g r e a t e r w e i g h t t o the o p i n i o n of a worker's t r e a t i n g 
p h y s i c i a n , i n the absence of p e r s u a s i v e reasons t o do o t h e r w i s e . 
Wei la n d v. SAIF, 64 Or App 810 (1983). 

I n October,, 19,87, Dr. Kuehnel r e p o r t e d : 

"The reason why the m y o c a r d i a l i n f a r c t i o n 
o c c u r r e d on the date t h a t i t d i d was l i k e l y 
due t o events t h a t o c c u r r e d on t h a t day. 
The i n f a r c t i o n o c c u r r e d d u r i n g heavy 
p h y s i c a l manual l a b o r . I t i s l i k e l y t h a t 
the e f f o r t of the l a b o r caused a d e f i c i e n c y 
i n blood supply t o the p o r t i o n of the 
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h e a r t ' s downstream from the c h o l e s t e r o l 
b l o c kage. I t i s a l s o l i k e l y the p h y s i c a l 
e x e r t i o n i n c r e a s e d t h e a b i l i t y or the 
tendency of the blood t o c l o t . The 
c o m b i n a t i o n of these f a c t o r s i s what l e d t o 
the m y o c a r d i a l i n f a r c t i o n . " 
The Referee found Dr. Kuehnel's o p i n i o n u n p e r s u a s i v e 

because i t a l l e g e d l y was based on an i n a c c u r a t e u n d e r s t a n d i n g of 
c l a i m a n t ' s p a s t and p r e s e n t work h i s t o r y . See M i l l e r v. G r a n i t e 
C o n s t r u c t i o n , 28 Or App 473 (1977). We do not agree. 

I n a r e p o r t of December, 1987, Dr. Kuehnel c l a r i f i e d h i s 
u n d e r s t a n d i n g of c l a i m a n t ' s work a c t i v i t i e s , s t a t i n g : 

"With regard t o the q u e s t i o n of heavy 
p h y s i c a l manual l a b o r a t the time o f the 
m y o c a r d i a l i n f a r c t i o n , i t i s my 
r e c o l l e c t i o n t h a t the [ c l a i m a n t ] was 
i n v o l v e d i n work on a conveyor b e l t s o r t i n g 
farm produce. S p e c i f i c a l l y , I b e l i e v e she 
was s t a n d i n g a t the conveyor b e l t and 
p a c k i n g f r u i t under a g r e a t d e a l of time 
p r e s s u r e w i t h r e g a r d t o t h i s j o b and a 
s i g n i f i c a n t amount of r e p e t i t i v e movement 
and bending. The j o b may not have i n v o l v e d 
l i f t i n g heavy w e i g h t s , however. With 
regard t o a p r e v i o u s j o b , i t i s my 
i m p r e s s i o n t h a t the p a t i e n t had changed 
from a j o b which was s l i g h t l y more 
se d e n t a r y t o the one a t the f r u i t p a c k i n g 
conveyor b e l t j o b , but I cannot remember 
the d e t a i l s of her p r e v i o u s j o b . " 

We f i n d l i t t l e i n a c c u r a c y i n Dr. Kuehnel's o p i n i o n . 
F i r s t , i t i s u n d i s p u t e d t h a t c l a i m a n t worked as a l a b o r e r and t h a t 
she was r e q u i r e d t o stand w h i l e p e r f o r m i n g her j o b . Second, i t i s 
u n d i s p u t e d t h a t she s o r t e d b e r r i e s from a c o n t i n u o u s r u n n i n g 
conveyor b e l t , which r e q u i r e d r e p e t i t i v e movements. L a s t , i t i s 
u n d i s p u t e d t h a t p r i o r t o her p r e s e n t j o b as a s o r t e r , she had 
remained e s s e n t i a l l y unemployed p e r f o r m i n g r o u t i n e "housewife" 
chores. Her o n l y o t h e r employment was as a c o u n t e r and s o r t e r o f 
d e n t a l equipment f o r a few months i n 1981. However, inasmuch as 
t h a t j o b d i d not i n v o l v e a conveyor b e l t , she was not under t h e 
same type of c o n s t a n t p h y s i c a l demands t h a t were p r e s e n t i n her 
j o b a t the cannery. 

B u t t r e s s i n g Kuehnel's o p i n i o n i s t h a t o f Dr. M u n d a l l , 
who i n August, 1986, r e p o r t e d : 

" [ C l a i m a n t ] had r e c e n t l y s w i t c h e d j o b s , and 
was w o r k i n g i n a f r u i t p acking p l a n t i n 
T r o u t d a l e . The work was d i f f e r e n t from 
what she had been used t o , and i t i n v o l v e d 
a moderate amount of p h y s i c a l e x e r t i o n as 
she stands over the conveyor b e l t and packs 
f r u i t . There i s a l s o a g r e a t d e a l of time 
p r e s s u r e w i t h the j o b . [ C l a i m a n t ] does 
have a h i s t o r y of h y p e r t e n s i o n , q u i t e 
s e vere, a l o n g h i s t o r y o f c i g a r e t t e 
smoking, and evidence of a t h e r o s c l e r o s i s i n 
her l e g s w i t h a p r i o r h i s t o r y o f 
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c l a u d i c a t i o n . * * * Although her work was 
not the cause of. the a t h e r o s c l e r o s i s [ , ] the 

; c o n d i t i o n s l i s t e d above are c e r t a i n l y 
enough t o have p r e c i p i t a t e d the m y o c a r d i a l 
i n f a r c t i o n t o occur a t t h a t t i m e . " 

S i m i l a r t o Dr. Kuehnel's o p i n i o n , we f i n d l i t t l e 
i n a c c u r a c y i n , Dr. Mundall's o p i n i o n . F i r s t , c l a i m a n t ' s work a t 
the cannery was, i n f a c t , d i f f e r e n t than.what she had been 
accustomed t o ( i . e . , domestic c h o r e s ) . Second, even the i n s u r e d ' s 
s u p e r v i s o r conceded t h a t c l a i m a n t ' s work i n v o l v e d "moderate" 
p h y s i c a l l a b o r . L a s t , g i v e n the conveyor b e l t n a t u r e o f 
c l a i m a n t ' s work, she was indeed under time p r e s s u r e . 

We t u r n t o Dr.. Rogers, who i n September, 1986, o p i n e d : 

"The evidence i s c l e a r t h a t [ c l a i m a n t ] . h a s 
s i n g l e ^ v e s s e l severe coronary s t e n o t i c 
d i s e a s e , p r o b a b l y i n v o l v i n g both 
a r t e r i o s c l e r o s i s and p o s s i b l y vasospasm, as 
much o f her r e c u r r e n t angina has o c c u r r e d 
a t r e s t . T his disease has been p r o b a b l y 

- c o n t r i b u t e d t o by the background o f 
c i g a r e t t e smoking, h y p e r t e n s i o n , and 
p o s i t i v e f a m i l y h i s t o r y , but a p p a r e n t l y 
w i t h o u t h y p e r c h o l e s t e r o l e m i a . 
P s y c h o l o g i c a l l y she appears t o be r a t h e r 
average, and I would not have expected her 
t o have been p a r t i c u l a r l y e m o t i o n a l l y 
s t r e s s e d by s o r t i n g s t r a w b e r r i e s . I n f a c t , 
I t h i n k t h i s work was o n l y c o i n c i d e n t a l t o 
her h e a r t a t t a c k and not i n any way 
m a t e r i a l l y c o n t r i b u t i n g t o the o n s e t . " 
We are not persuaded by Dr. Rogers' opinion.. F i r s t , 

u n l i k e e i t h e r Dr. Kuehnel or Dr. Mu n d a l l , Rogers examined c l a i m a n t 
on o n l y one o c c a s i o n . Weiland' v. SAIF, supra, 64 Or App a t 814. 
Second, a l t h o u g h Rogers dism i s s e d e m o t i o n a l s t r e s s as a c a u s a t i v e 
agent, he d i d l i t t l e t o d i s p e l p h y s i c a l e x e r t i o n as a c o n t r i b u t i n g 
f a c t o r i n c a u s i n g c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . I n f a c t , 
Rogers noted: 

" [ C l a i m a n t ] seemed w e l l except f o r 
c o n t r o l l e d h y p e r t e n s i o n and c i g a r e t t e 
smoking u n t i l June 21, 1986, a t about.1:45 
p.m., when a f t e r w o r k i n g an hour and a h a l f 
s o r t i n g and stemming s t r a w b e r r i e s on a. 
conveyor b e l t a t a f a i r l y r a p i d speed, she 
developed a new low s t e r n a l area t i g h t 
b u r n i n g f e e l i n g t h a t soon caused her t o 
s t o p . " 

L a s t , Rogers appeared t o opine t h a t c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n was e n t i r e l y due t o her p r e e x i s t i n g 
c a r d i o v a s c u l a r disease and f a m i l y h i s t o r y . See Senters v. SAIF, 
91 Or App 704, 708 (1988).' However-, g i v e n Dr. Kuehnel's l o n g term 
t r e a t m e n t of c l a i m a n t , we f i n d - t h a t he, r a t h e r than Rogers, was i n 
the best p o s i t i o n t o assess the r e l a t i v e c a u s a l c o n t r i b u t i o n o f 
c l a i m a n t ' s p r e e x i s t i n g c a r d i o v a s c u l a r disease and f a m i l y h i s t o r y . 

Kuehnel d i d so. I n h i s l e t t e r o f October, 1987, he 
s t a t e d ' t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n "was l i k e l y due t o 
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events t h a t o c c u r r e d t h a t day [ i . e . , June 2 1 , 1 9 8 6 ] . " 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s on June 2 1 , 
1986, m a t e r i a l l y c o n t r i b u t e d t o the cause of her m y o c a r d i a l 
i n f a r c t i o n . 

ORDER 

The Referee's o r d e r , dated February 8, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s s e t as i d e and i t i s d i r e c t e d t o 
process the c l a i m a c c o r d i n g t o law. Claimant's a t t o r n e y i s 
awarded a reasonable assessed of $1,300 f o r h i s s e r v i c e s a t the 
he a r i n g and $900 f o r h i s s e r v i c e s on Board r e v i e w , t o be p a i d by 
the i n s u r e r . The Board approves a c l i e n t - p a i d f e e , payable from 
the i n s u r e r t o i t s a t t o r n e y , not t o exceed $ 1 , 9 8 1 . 

DAVID G. FERREIRA, Claimant WCB 87-02440 
Mai agon, et a l . , Claimant's Attorneys November 7, 1989 
Ga r r e t t , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t , pro se, req u e s t s review of Referee M i c h a e l 
Johnson's or d e r which s e t as i d e the i n s u r e r ' s "de f a c t o " d e n i a l o f 
c e r t a i n c h i r o p r a c t i c b i l l i n g s . S p e c i f i c a l l y , c l a i m a n t contends 
t h a t the Referee e r r e d i n f i n d i n g t h a t c l a i m a n t was e n t i t l e d t o 
thr e e c h i r o p r a c t i c t r e a t m e n t s per month. On re v i e w , the i s s u e i s 
reasonableness and n e c e s s i t y o f c h i r o p r a c t i c t r e a t m e n t . 

The Board a f f i r m s and adopts the ord e r of the Referee 
w i t h the f o l l o w i n g comment. 

At h e a r i n g , t h e i s s u e was the reasonableness and 
n e c e s s i t y of the unpaid c h i r o p r a c t i c b i l l i n g s . Frequency o f 
f u t u r e c h i r o p r a c t i c t r e a t m e n t s was not a t i s s u e . T h e r e f o r e , t h e 
Referee's s t a t e m e n t s c o n c e r n i n g such f u t u r e t r e a t m e n t were 
• g r a t u i t o u s . A c c o r d i n g l y , we disavow t h a t p o r t i o n o f the Referee's 
order t h a t p u r p o r t e d t o l i m i t c l a i m a n t ' s f u t u r e c h i r o p r a c t i c 
t r e a t m e n t s t o t h r e e per month. 

ORDER 

The Referee's o r d e r , dated October 16, 1987, i s a f f i r m e d . 

HELEN R. GULLEY, Claimant WCB 87-12852 
Mai agon, et a l . , Claimant's Attorneys November 7, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Seymour's o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l 
d i s a b i l i t y ; and ( 2 ) i n c r e a s e d her unscheduled permanent 
d i s a b i l i t y award f o r a neck and back i n j u r y from 35 p e r c e n t 
(112 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 75 p e r c e n t 
(240 d e g r e e s ) . On r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d 
to an award o f permanent t o t a l d i s a b i l i t y . We mo d i f y . 

ISSUES 

1. Permanent t o t a l d i s a b i l i t y . 
(a) Did the compensable i n j u r y m a t e r i a l l y c o n t r i b u t e 
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t o the onset o f c l a i m a n t ' s mental s t r e s s , r e s u l t i n g i n i n c r e a s e d 
d i s a b i l i t y and r e q u i r i n g a d d i t i o n a l m edical s e r v i c e s ? 

(b) Is. c l a i m a n t permanently i n c a p a c i t a t e d from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o ccupation? 

2. A l t e r n a t i v e l y , e x t e n t o f unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r a neck and back i n j u r y . How much permanent 
l o s s of e a r n i n g c a p a c i t y has c l a i m a n t s u f f e r e d due t o her 
compensable i n j u r y ? , 

FINDINGS OF FACT 

Cl a i m a n t , an elementary school t e a c h e r , compensably 
s t r a i n e d her neck and low back on May 13, 1983 when she t r i p p e d 
and f e l l face f o r w a r d on the school p l a y g r o u n d . She t r e a t e d 
c o n s e r v a t i v e l y w i t h Dr. Samuel, a c h i r o p r a c t o r , and c o n t i n u e d t o 
work thr o u g h the r e s t of the school year. During the f o l l o w i n g 
summer, she worked a t her u p h o l s t e r y business a t a reduced pace. 
She r e t u r n e d t o her t e a c h i n g j o b i n the F a l l of 1983 w i t h 
c o n t i n u i n g neck and back symptoms. 

When c o n s e r v a t i v e t r e a t m e n t ' f a i l e d t o r e l i e v e her 
symptoms, c l a i m a n t began t r e a t i n g w i t h Dr. Campagna, a 
neurosurgeon, i n October of 1983. Campagna r e p o r t e d c o n s t a n t low 
back p a i n w i t h some l e f t l e g component, as w e l l as neck and 
shoulder d i s c o m f o r t . F u r t h e r c o n s e r v a t i v e t r e a t m e n t f a i l e d t o 
p r o v i d e r e l i e f . I n December of 1983 c l a i m a n t was no lo n g e r a b l e 
to work due t o c o n t i n u i n g symptoms, and has not worked s i n c e . 

A myelogram and CT scan i n February o f 1984 r e v e a l e d 
c e r v i c a l s p o n d y l o s i s w i t h cord compression a t C5-6 and C6-7, and a 
h e r n i a t e d d i s c a t L5-S1. I n March and A p r i l o f 1984, c l a i m a n t 
underwent a lumbar laminectomy and a c e r v i c a l laminectomy a t C5, 
C6 and,C7, a l l o f which r e s u l t e d from the compensable i n j u r y . 

On June 30, 1986, c l a i m a n t saw Dr. K i r k p a t r i c k f o r a 
p s y c h i a t r i c e v a l u a t i o n . K i r k p a t r i c k r e p o r t e d insomnia, a g i t a t i o n 
and m i l d d e p r e s s i o n , and commenced t r e a t m e n t w i t h group t h e r a p y . 

Claimant became m e d i c a l l y s t a t i o n a r y , both p h y s i c a l l y 
and p s y c h o l o g i c a l l y , by J u l y 23, 1987. The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on August 12, 1987 w i t h 35 p e r c e n t unscheduled 
permanent d i s a b i l i t y . 

At the time of h e a r i n g , c l a i m a n t c o n t i n u e d t o have 
f r e q u e n t low back p a i n , s h o u l d e r p a i n and numbness i n the r i g h t 
arm. She has l i m i t a t i o n s on s t a n d i n g , w a l k i n g , s i t t i n g , * bending, 
s t o o p i n g , t w i s t i n g , l i f t i n g , and l o o k i n g up or down. - She takes 
p a i n m e d i c a t i o n once or t w i c e weekly : and has t o l i e down on a 
r e c l i n e r from two t o f o u r times d a i l y . . She t r e a t s w i t h Dr. Samuel 
t w i c e monthly. Claimant's permartent p h y s i c a l impairment due t o 
the compensable i n j u r y i s m i l d l y moderate. 

I n a d d i t i o n t o her p h y s i c a l l i m i t a t i o n s , c l a i m a n t has 
d i f f i c u l t i e s c o p i n g w i t h s t r e s s . Whereas she had no problems 
coping, w i t h s t r e s s p r i o r t o the compensable i n j u r y , she now 
experiences s t r e s s d i f f i c u l t i e s on the average of two t o t h r e e 
days weekly. These d i f f i c u l t i e s i m p a i r her a b i l i t y t o c o n c e n t r a t e 
and t o make d e c i s i o n s , r e g a r d i n g " l i t t l e t h i n g s , " such.as what 
c l o t h e s t o wear. Moreover, she has d i f f i c u l t y c o p i n g w i t h s t r e s s 
r e s u l t i n g from her apparent i n a b i l i t y t o s a t i s f y her. husband's 
demands f o r a t t e n t i o n . Claimant's permanent p s y c h o l o g i c a l 
impairment due to the compensable i n j u r y i s minimal t o m i l d . 
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Claimant i s 60 years o f age and has been m a r r i e d t o her 
husband f o r more than 39 y e a r s . She has f o u r - y e a r c o l l e g e degrees 
i n E n g l i s h and elementary e d u c a t i o n , and her work e x p e r i e n c e i s 
l i m i t e d t o elementary school t e a c h i n g and u p h o l s t e r y . She cannot 
r e t u r n t o those o c c u p a t i o n s on a f u l l - t i m e b a s i s due t o her 
p h y s i c a l and p s y c h o l o g i c a l l i m i t a t i o n s . C u r r e n t l y , c l a i m a n t 
spends much of her day h e l p i n g out a t her husband's m y r t l e wood 
shop and her daughter's d r a p e r y shop. She owns an u p h o l s t e r y shop 
but works o n l y i n a s u p e r v i s o r y c a p a c i t y . She a l s o cares f o r an 
aging r e l a t i v e who has l i v e d i n her home f o r the p r e v i o u s t e n 
y e a r s . 

FINDINGS OF ULTIMATE FACT 

The compensable back i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
the onset of c l a i m a n t ' s mental s t r e s s problems, r e s u l t i n g i n 
in c r e a s e d d i s a b i l i t y and r e q u i r i n g a d d i t i o n a l m edical s e r v i c e s . 

We do not f i n d t h a t c l a i m a n t i s permanently 
i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g any work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 

Claimant has s u f f e r e d 85 p e r c e n t permanent l o s s o f 
e a r n i n g c a p a c i t y due t o her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t i s not permanently 
and t o t a l l y d i s a b l e d and, i n s t e a d , i n c r e a s e d her award o f 
unscheduled permanent d i s a b i l i t y . We agree w i t h the Referee's 
c o n c l u s i o n but mod i f y h i s unscheduled permanent p a r t i a l d i s a b i l i t y 
award. 

Permanent T o t a l D i s a b i l i t y 

1. C o m p e n s a b i l i t y o f mental s t r e s s . 

The Referee d e c l i n e d t o c o n s i d e r c l a i m a n t ' s s t r e s s 
problems, f i n d i n g t h a t those problems were not r e l a t e d t o her 
compensable i n j u r y . 

C l a i m a n t ' s d i s a b l i n g symptoms are both p h y s i c a l and 
p s y c h o l o g i c a l . We f i r s t must determine whether c l a i m a n t ' s 
p s y c h o l o g i c a l problems can be c o n s i d e r e d i n e v a l u a t i n g t h e e x t e n t 
of her permanent d i s a b i l i t y . Claimant contends t h a t those 
problems are a compensable consequence of her i n d u s t r i a l i n j u r y . 
To e s t a b l i s h c o m p e n s a b i l i t y under t h a t t h e o r y , c l a i m a n t must prove 
t h a t her i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o the onset or 
worsening of her p s y c h o l o g i c a l . c o n d i t i o n . Grace v. SAIF, 
76 Or App 511, 515 (198 5 ) ; Jeld-Wen, I n c . v. Page, 
73 Or App 136 (1 9 8 5 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a 
s u b s t a n t i a l cause, but not n e c e s s a r i l y the s o l e , or even the most 
s i g n i f i c a n t , cause.. Van B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694, 698 (198 7 ) ; Lobato v. SAIF, 
7b Or App 488, 492 ( 1 9 8 5 ) . 

Both the medical evidence and c l a i m a n t ' s t e s t i m o n y 
c l e a r l y e s t a b l i s h t h a t she i s having d i f f i c u l t y c o p i n g w i t h 
s t r e s s , which i m p a i r s her de c i s i o n - m a k i n g process. The Referee 
r e l a t e d those " s t r e s s problems" t o m a t t e r s u n r e l a t e d t o the 
compensable i n j u r y but f a i l e d t o e x p l a i n t h a t f i n d i n g . We 
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d i s a g r e e . Although.much of c l a i m a n t ' s s t r e s s o r i g i n a t e s from 
v a r i o u s n o n - i n d u s t r i a l sources, p a r t i c u l a r l y m a r i t a l d i s c o r d , we 
f i n d t h a t her a b i l i t y to.cope w i t h s t r e s s has been s u b s t a n t i a l l y 
i m p a i r e d by . the compensable i n j u r y . 

Dr. Ki r k p a t r i c k , the t r e a t i n g p s y c h i a t r i s t s i n c e June, 
1986, wrote t h a t c l a i m a n t ' s "coping c a p a b i l i t i e s " had d i m i n i s h e d 
s i n c e , the i n d u s t r i a l a c c i d e n t . . He e x p l a i n e d t h a t "ongoing m a r i t a l 
dynamics" have been s t r a i n e d , by her e m o t i o n a l and p h y s i c a l needs, 
t h e r e b y a c c e l e r a t i n g a dependency c o n f l i c t between c l a i m a n t and 
her husband whom she used t o dote on, and caus i n g i n t e r p e r s o n a l 
and i n t r a p s y c h i c c o n f l i c t . He added t h a t c l a i m a n t has " p e r s i s t i n g 
and s i g n i f i c a n t d e p r e s s i v e c o n f l i c t " c o n c e r n i n g her " g r e a t 
quandary [ s i c ] about how she can take care of her own p e r s o n a l , 
e m o t i o n a l and p h y s i c a l , r e h a b i l i t a t i o n needs w h i l e responding t o 
her husband's i n s i s t e n c e t h a t she look a f t e r him as w e l l . " 

On the o t h e r hand, Dr.. Hughes, a p s y c h i a t r i s t who 
examined c l a i m a n t on SAIF's b e h a l f , opined t h a t her p s y c h o l o g i c a l 
problems were not r e l a t e d t o the compensable i n j u r y , but r a t h e r 
were ongoing a d j u s t m e n t - t y p e d i f f i c u l t i e s r e l a t e d t o p e r s o n a l 
problems, s p e c i f i c a l l y those a s s o c i a t e d w i t h her m a r r i a g e . 

We are most persuaded by. K i r k p a t r i c k ' s c o n c l u s i o n s f o r 
two reasons. F i r s t , as t r e a t i n g p h y s i c i a n , h i s o p i n i o n i s . 
e n t i t l e d t o g r e a t e r w e i g h t i n our d e t e r m i n a t i o n . Weiland v. SAIF, 
64,Or App 810, 814 ( 1 9 8 3 ) . Second, h i s o p i n i o n was w e l l - r e a s o n e d 
and c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y t h a t she had d i f f i c u l t y 
c o ping w i t h s t r e s s o n l y a f t e r she s u f f e r e d the compensable 
i n j u r y . We f i n d , t h e r e f o r e , t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o the onset of c l a i m a n t ' s s t r e s s problems, 
r e s u l t i n g i n i n c r e a s e d d i s a b i l i t y and r e q u i r i n g a d d i t i o n a l m e d i c a l 
s e r v i c e s . We conclude, t h e r e f o r e , t h a t these problems are a 
compensable consequence o f the compensable,back i n j u r y and can be 
c o n s i d e r e d i n r a t i n g the e x t e n t of her d i s a b i l i t y . 

2. Permanent t o t a l d i s a b i l i t y . 

To e s t a b l i s h her e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y (PTD), claimant.: must prove t h a t she i s unable t o 
p e r f o r m r e g u l a r l y any work a t a. g a i n f u l and s u i t a b l e o c c u p a t i o n . 
ORS 656 .206 ( l ) ' ( a ) ; Wilson v. Weyerhaeuser, 
30.Or App 403> 408-09 ( 1 9 7 7 ) . Claimant i s not t o t a l l y 
i n c a p a c i t a t e d on a p h y s i c a l or medical b a s i s . She i s capable o f 
p e r f o r m i n g s e d e n t a r y work. .Consequently, she can p r e v a i l o n l y by 
p r o v i n g t h a t she f a l l s w i t h i n the s o - c a l l e d " o d d - l o t " d o c t r i n e . 
Under t h a t d o c t r i n e , a d i s a b l e d person who i s p h y s i c a l l y capable 
of p e r f o r m i n g work of some k i n d may s t i l l be permanently and 
t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n of• h e r . p h y s i c a l c o n d i t i o n 
and c e r t a i n nonmedical f a c t o r s , such as : age, e d u c a t i o n , work 
e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental c a p a c i t y and 
e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Corp., 72 Or App 
397, 39 9 (1985 ) . Claimant i s . .not e n t i t l e d t o a PTD award i f she 
i s capable of r e g u l a r l y p e r f o r m i n g a t l e a s t p a r t - t i m e work. 
G e o r g i a - P a c i f i c Corp. v.. P e r r y , 92 Or. App 56., 58 ( 1 9 8 8 ) ; H i l l v. 
SAIF, 25 Or App 697, 701, (19 7 6 ) . 

Dr. Samuel, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , opined 
t h a t , as a r e s u l t of the i n d u s t r i a l i n j u r y , c l a i m a n t would need 
f l e x i b l e work hours w i t h no bending a t the w a i s t , no s t o o p i n g and 
no. t w i s t i n g . He,added t h a t . c l a i m a n t , needs to l i e down or r e s t i n 
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a r e c l i n e r from one t o two hours d a i l y . While o p i n i n g t h a t 
c l a i m a n t ' s e m p l o y a b i l i t y was l i m i t e d due t o medical and nonmedical 
f a c t o r s , he stopped s h o r t of d e c l a r i n g her unemployable. He f e l t 
t h a t elementary s c h o o l t e a c h i n g i s beyond c l a i m a n t ' s p h y s i c a l 
r e s t r i c t i o n s a g a i n s t bending and s t o o p i n g and t h a t s u b s t i t u t e 
t e a c h i n g "would e n t a i l more d a i l y hours than [ c l a i m a n t ] c o u l d 
a c h i e v e . " However, he added t h a t she c o u l d perhaps t u t o r one t o 
two hours d a i l y . The Orthopaedic C o n s u l t a n t s examined c l a i m a n t a t 
SAIF's request and opined t h a t c l a i m a n t c o u l d r e t u r n t o her 
o r i g i n a l t e a c h i n g j o b w i t h l i m i t a t i o n s or t o some o t h e r type of 
l i g h t t o medium work. 

S i m i l a r l y , the p s y c h o l o g i c a l evidence alone does not 
e s t a b l i s h t h a t c l a i m a n t i s unemployable. K i r k p a t r i c k s t a t e d t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n does not p r e c l u d e her from a t 
l e a s t m o d i f i e d work. 

Only Mr. McNaught, a v o c a t i o n a l c o n s u l t a n t t e s t i f y i n g on 
c l a i m a n t ' s b e h a l f , concluded t h a t c l a i m a n t i s unemployable. He 
e x p l a i n e d t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n and s t r e s s 
d i f f i c u l t i e s render her unable t o compete i n the l a b o r market. 
S p e c i f i c a l l y , he noted t h a t c l a i m a n t i s r e s t r i c t e d t o s e d e n t a r y 
work t h a t would a l l o w her t o s i t and stand as necessary and to l i e 
down from two t o f o u r times each day. He added t h a t c l a i m a n t has 
d i f f i c u l t y c o n c e n t r a t i n g and making d e c i s i o n s r e g a r d i n g d a i l y 
l i v i n g a c t i v i t i e s . A d d i t i o n a l l y , c l a i m a n t t e s t i f i e d t h a t her 
p h y s i c a l c o n d i t i o n and/or s t r e s s d i f f i c u l t i e s would p r e v e n t her 
from r e t u r n i n g t o work i n e i t h e r elementary school t e a c h i n g or 
u p h o l s t e r y . 

A l t h o u g h c l a i m a n t c l e a r l y has r e s t r i c t i o n s t h a t l i m i t 
her e m p l o y a b i l i t y , those r e s t r i c t i o n s do not a l t o g e t h e r p r e c l u d e 
her from r e g u l a r l y p e r f o r m i n g any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . Claimant t e s t i f i e d t h a t she c o u l d a v o i d bending w h i l e 
p e r f o r m i n g her t e a c h i n g d u t i e s but t h a t she c o u l d not do so " a l l 
day l o n g . " (Tr 2 3 ) . She added t h a t p r o l o n g e d s i t t i n g and the 
long hours r e q u i r e d t o check her s t u d e n t s ' work a l s o are 
problems. (Tr 21-22, 4 9 ) . She f u r t h e r t e s t i f i e d to the l a c k of 
a v a i l a b l e time f o r l y i n g down. (Tr 2 3 ) . However, c l a i m a n t ' s 
t e s t i m o n y a p p a r e n t l y addresses problems a s s o c i a t e d w i t h and 
p e c u l i a r t o f u l l - t i m e t e a c h i n g . We are persuaded t h a t the 
r e s t r i c t i o n s o u t l i n e d by Samuel and McNaught can be accommodated, 
i f not a v o i d e d , i n a p a r t - t i m e t e a c h i n g p o s i t i o n . Indeed, i n l a t e 
1986 Samuel r e l e a s e d c l a i m a n t f o r f o u r - h o u r work days i n t e a c h i n g , 
though c l a i m a n t was not r e h i r e d f o r reasons u n r e l a t e d t o her 
i n j u r y . She has not looked f o r a p a r t - t i m e t e a c h i n g p o s i t i o n 
s i n c e t h a t t i m e . 

F u r t h e r m o r e , t h e r e i s no evidence t h a t c l a i m a n t ' s s t r e s s 
problems p r e c l u d e p a r t - t i m e t e a c h i n g a l t o g e t h e r . F i n a l l y , we note 
t h a t c l a i m a n t ' s c o l l e g e e d u c a t i o n and more then 20 years o f p r i o r 
e x perience i n t e a c h i n g are a d d i t i o n a l a i d s i n o b t a i n i n g and 
r e g u l a r l y p e r f o r m i n g p a r t - t i m e work. Alt h o u g h c l a i m a n t ' s advanced 
age reduces her e m p l o y a b i l i t y , we are not persuaded t h a t i t 
renders her unemployable. Because we f i n d t h a t c l a i m a n t can 
r e g u l a r l y p e r f o r m a t l e a s t p a r t - t i m e work, she i s not e n t i t l e d t o 
PTD b e n e f i t s . See i d . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g unscheduled permanent p a r t i a l . 
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d i s a b i l i t y i s the. permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g the l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence of p h y s i c a l 
impairment r e s u l t i n g from the compensable i n j u r y and a l l o f the 
r e l e v a n t : s o c i a l a n d - v o c a t i o n a l f a c t o r s . s e t f o r t h , i n former 
OAR 436-30-380 e t seq. We ap p l y these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v- Argonaut I n s u r a n c e 
Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 
5T"Or App 260, 269 ( 1 9 8 2 ) . ~~ ~ : 

C o n s i s t e n t w i t h our f i n d i n g t h a t c l a i m a n t ' s s t r e s s 
problems are m a t e r i a l l y r e l a t e d t o the compensable i n j u r y , we now 
c o n s i d e r those problems, along w i t h c l a i m a n t ' s p h y s i c a l 
l i m i t a t i o n s , i n our e v a l u a t i o n of c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y . Dr. K i r k p a t r i c k , c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , r a t e d her p s y c h i a t r i c impairment as 10 p e r c e n t , 
which presumably r e p r e s e n t s m i n i m a l t o m i l d impairment. As 
t r e a t i n g p h y s i c i a n , h i s o p i n i o n i s g i v e n g r e a t e r p r o b a t i v e 
w e i g h t . See Weiland v. SAIF, supra. Claimant's p h y s i c a l 
r e s t r i c t i o n s alone r e p r e s e n t m i l d l y moderate impairment. 
C l a i m a n t ' s e a r n i n g c a p a c i t y i s f u r t h e r impacted by her advanced 
age and l i m i t e d work e x p e r i e n c e . A f t e r r e v i e w i n g the medical and 
r e l e v a n t nonmedical f a c t o r s , we conclude t h a t c l a i m a n t s u f f e r e d an 
85 p e r c e n t l o s s of e a r n i n g c a p a c i t y due to the compensable i n j u r y . 

ORDER ; 

The Referee's order dated January 26, 1988, i s m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . I n a d d i t i o n t o the D e t e r m i n a t i o n 
Order award of 35 p e r c e n t (112 degrees) unscheduled permanent 
d i s a b i l i t y , and the Referee's a d d i t i o n a l award o f 40 pe r c e n t 
(128 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s 
awarded an a d d i t i o n a l 10 p e r c e n t (32 degrees) unscheduled 
permanent d i s a b i l i t y , g i v i n g her a t o t a l unscheduled d i s a b i l i t y 
award of 85 p e r c e n t (2.72 d e g r e e s ) . The remainder o f the Referee's 
order i s a f f i r m e d . C laimant's a t t o r n e y i s awarded 25 p e r c e n t o f 
the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r . However, the 
t o t a l of fees approved by the Referee and Board s h a l l not exceed 
$3,800. . . .' ' 

SANDRA J. LAMB, Claimant WCB 88-00359 
Phil H. Ringle, Jr., Claimant's Attorney November 7, 1989 
Cummins, et a l . , Defense Attorneys Order on Reconsideration 

Claimant's counsel seeks an assessed a t t o r n e y fee f o r 
s e r v i c e s rendered on review,, which c u l m i n a t e d i n our October 27, 
1989 Order on Review. 

• The i n s u r e r requested review i n t h i s case and f i l e d a 
b r i e f . Rather than f i l e a re s p o n s i v e b r i e f , c l a i m a n t r e s t e d on 
the r e c o r d . C l a i m a n t ' s a t t o r n e y i s , t h e r e f o r e , not e n t i t l e d t o 
an assessed fee on Board review. S h i r l e y M. Brown, 
40 Van N a t t a 879, 882-83 ( 1 9 8 8 ) . A l t h o u g h c l a i m a n t performed 
s e r v i c e s responding t o the ..insurer's motion f o r r e c o n s i d e r a t i o n 
of t h e Referee's o r d e r , those s e r v i c e s , were performed b e f o r e 
j u r i s d i c t i o n v e s t e d w i t h the Board, and, t h e r e f o r e , were not 
s e r v i c e s on Board review.; On t h i s r e c o r d , t h e r e are no 
"documented" s e r v i c e s t h a t have been performed on Board r e v i e w . 
Brown, 40 Van N a t t a a t 883. 

A c c o r d i n g l y , c l a i m a n t ' s request f o r r e c o n s i d e r a t i o n i s 
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g r a n t e d and our p r i o r o r d e r withdrawn. On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our former o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

MARIA D. OREJEL, Claimant WCB 88-19157 
Michael B. Dye, Claimant's Attorney November 7, 1989 
Roberts, e t a l . , Defense Attorneys Order Denying Request 

Reviewed by Board Members Gerner and C r i d e r . 

The i n s u r e r ' s counsel seeks a u t h o r i z a t i o n of a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered b e f o r e the Board which 
c u l m i n a t e d i n our September 14, 1989 Order o f D i s m i s s a l . The 
requ e s t i s de n i e d . 

FINDINGS 

On J u l y 6, 1989, the i n s u r e r requested Board review o f 
the Referee's June 14, 1989 o r d e r . On August 25, 1989, t h e 
i n s u r e r n o t i f i e d t h e Board t h a t i t was w i t h d r a w i n g i t s request f o r 
review and was a s k i n g f o r a d i s m i s s a l o r d e r . 

On September 14, 1989, the Board issued an Order o f 
D i s m i s s a l . The ord e r d i d not address the is s u e o f a c l i e n t - p a i d 
f e e . The September 14, 1989 ord e r has not been appealed, abated, 
stayed or r e p u b l i s h e d . 

On October 24, 1989, the i n s u r e r ' s counsel sought 
a u t h o r i z a t i o n of a c l i e n t - p a i d f e e . I n c l u d e d w i t h the request was 
an executed a t t o r n e y r e t a i n e r agreement and a statement o f s e r v i c e . 

CONCLUSIONS 

Statements of s e r v i c e s f o r Board review o f a Referee's 
o r d e r s h a l l be s u b m i t t e d t o the Board w i t h i n 15 days o f the 
f i l i n g , or e x p i r a t i o n of the time f o r f i l i n g , of the l a s t b r i e f . 
OAR 4 3 8 - 1 5 - 0 2 8 ( 1 ) ( c ) . Our r u l e s c o n c e r n i n g the f i l i n g o f 
statements of s e r v i c e s do not e x p r e s s l y d i s c u s s s i t u a t i o n s where 
the s e r v i c e s are p r o v i d e d p r i o r t o the f i l i n g of b r i e f s on Board 
re v i e w . However, we have p r e v i o u s l y h e l d t h a t f i l i n g r e q u i r e m e n t s 
f o r such m a t t e r s should be i n keeping w i t h o t h e r Board 
p r o c e e d i n g s . See John S c r i v n e r , 40 Van Natt a 1089, 1090 ( 1 9 8 8 ) . 

Here, the i n s u r e r ' s counsel's submission has a r r i v e d 
some two months a f t e r i t s motion f o r d i s m i s s a l and a p p r o x i m a t e l y 
40 days a f t e r our d i s m i s s a l o r d e r . Under such c i r c u m s t a n c e s , we 
conclude t h a t the request f o r a u t h o r i z a t i o n of a c l i e n t - p a i d f e e 
i s u n t i m e l y . 

Statements o f s e r v i c e s not s u b m i t t e d w i t h i n the times 
p r o v i d e d i n the Board's r u l e s s h a l l not be co n s i d e r e d f o r 
a p p r o v a l unless we r e t a i n j u r i s d i c t i o n t o a u t h o r i z e an a t t o r n e y 
f e e , and the statement i s accompanied by a w r i t t e n e x p l a n a t i o n 
s e t t i n g f o r t h good cause f o r f a i l u r e t o comply w i t h the Board's 
r u l e s t o g e t h e r w i t h an o r i g i n a l and 6 cop i e s o f a proposed o r d e r 
a u t h o r i z i n g the a t t o r n e y f e e requ e s t e d . 
OAR 4 3 8 - 1 5 - 0 2 8 ( 2 ) ( a ) , ( b ) . 

Inasmuch as our d i s m i s s a l o r d e r n e i t h e r addressed t h e 
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i s s u e o f the i n s u r e r ' s counsel's e n t i t l e m e n t t o , or the amount 
o f , a c l i e n t - p a i d f e e , we conclude t h a t we have j u r i s d i c t i o n t o 
co n s i d e r the r e q u e s t f o r a u t h o r i z a t i o n . See Jane E. S t a n l e y , 
40 Van Na t t a 831 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds Amfac, I n c . v. 
G a r c i a - M a c i e l , 98 Or App 88 (August 30, 1 9 8 9 ) . Yet, the r e q u e s t 
f o r a u t h o r i z a t i o n has not been accompanied by e i t h e r a w r i t t e n 
e x p l a n a t i o n s e t t i n g f o r t h good cause f o r the f a i l u r e t o comply 
w i t h the Board r u l e s or an o r i g i n a l and 6 cop i e s o f a proposed 
o r d e r . See OAR 4 3 8 - 1 5 - 0 2 8 ( 2 ) ( b ) . L a c k i n g such an e x p l a n a t i o n and 
proposed o r d e r , we c u r r e n t l y d e c l i n e t o c o n s i d e r the r e q u e s t f o r 
a u t h o r i z a t i o n . 

A c c o r d i n g l y , the request f o r a u t h o r i z a t i o n i s d e n i e d . 

IT IS SO ORDERED. ' 

JIM STAHLMAN, Claimant WCB 88-14976 
Brian R. Whitehead, Claimant's Attorney November 7, 1989 
M i t c h e l l , et a l . , Defense Attorneys Order on Reconsideration 

On October 24, 1989, i n accordance w i t h the s e l f - i n s u r e d 
employer's w i t h d r a w a l o f i t s request f o r r e v i e w , we iss u e d our 
Order o f D i s m i s s a l . Claimant has requested a c a r r i e r - p a i d fee f o r 
p r e v a i l i n g a g a i n s t the employer's appeal o f the Referee's o r d e r . 

The request i s d e n i e d . Where a c a r r i e r ' s request f o r Board 
reivew i s dismissed p r i o r t o our review, c l a i m a n t i s not e n t i t l e d 
t o an a t t o r n e y f e e . A g r i p a c , I n c . v . , K i t c h e l , 73 Or App 132 
( 1 9 8 5 ) ; Matthew W. Johnson, 40 Van Na t t a 393 ( 1 9 8 8 ) ; Rodney C. 
S t r a u s s , 37 Van Na t t a 1212, 1214 ( 1 9 8 5 ) . 

A c c o r d i n g l y , our October 24, 1989 o r d e r i s w i t h d r a w n . As 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 
LINDA L. FISCHER, Personal Representative of WCB 85-13494 
the Estate of November 8, 1989 
ALVIN L. DICK, deceased, Claimant Order on Remand 
Francesconi & Cash, Attorneys 
John Motley (SAIF), Defense Attorney 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and 
C r i d e r . 

T h i s case i s b e f o r e the Board on remand from the Court 
of Appeals. Dick v. Spaur, 93 Or App 448 ( 1 9 8 8 ) . The c o u r t h e l d 
t h a t the Referee arid the Board had e r r e d i n d e t e r m i n i n g t h a t 
c l a i m a n t ' s l e f t s h o u l d e r symptoms were not compensable and 
remanded the case f o r r e c o n s i d e r a t i o n . We process w i t h our 
r e c o n s i d e r a t i o n . 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r t h a t 
awarded no permanent p a r t i a l d i s a b i l i t y f o r h i s l e f t s h o u l d e r i n 
excess o f the 30 p e r c e n t (96 degrees) awarded by D e t e r m i n a t i o n 
Order. On r e c o n s i d e r a t i o n , we a f f i r m the order o f the Referee, 
but f o r the reasons s t a t e d i n t h i s o r d e r . 

• ISSUE 

Ex t e n t of d i s a b i l i t y f o r c l a i m a n t ' s l e f t s h o u l d e r , 
i n c l u d i n g , permanent t o t a l d i s a b i l i t y . 
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FINDINGS OF FACT 

Claimant i n j u r e d h i s l e f t s houlder and s i m u l t a n e o u s l y 
s u f f e r e d a m y o c a r d i a l i n f a r c t i o n on August 17, 1984 w h i l e 
o p e r a t i n g a f r o n t end l o a d e r a t work. Both c o n d i t i o n s were denied 
by SAIF. The m y o c a r d i a l i n f a r c t i o n was the s u b j e c t o f a d i s p u t e d 
c l a i m s e t t l e m e n t approved on February 2 1 , 1985. The s h o u l d e r 
c o n d i t i o n was o r d e r e d accepted by O p i n i o n and Order dated June 28, 
1985. The c l a i m f o r the shoulder c o n d i t i o n was c l o s e d by 
D e t e r m i n a t i o n Order dated October 28, 1985 w i t h an award o f 
30 p e r c e n t (96 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . 

C laimant had a number of medical problems b e f o r e the 
August 1984 i n j u r y . I n 1974, he was diagnosed as having h i g h 
b l o o d p r e s s u r e . T h i s c o n d i t i o n was c o n t r o l l e d w i t h m e d i c a t i o n . 
I n 1975, he began t o develop cramping i n both c a l v e s which 
worsened w i t h time and u l t i m a t e l y was i d e n t i f i e d as i n t e r m i t t e n t 
c l a u d i c a t i o n . At the time of the l e f t shoulder i n j u r y i n 1 984, 
t h i s c o n d i t i o n l i m i t e d c l a i m a n t ' s a b i l i t y t o walk t o two b l o c k s . 
I n August 1976, c l a i m a n t s u f f e r e d an acute i n f e r i o r m y o c a r d i a l 
i n f a r c t i o n . T ests r e v e a l e d s i g n i f i c a n t blockage o f the c o r o n a r y 
a r t e r i e s and s e v e r a l o t h e r major a r t e r i e s t h r o u g h o u t c l a i m a n t ' s 
body due t o a t h e r o s c l e r o s i s . T h i s c o n d i t i o n c o n t i n u e d t o worsen 
between August 1976 and August 1984. I n 1982, c l a i m a n t began t o 
e x p e r i e n c e neck p a i n . A c l a i m was f i l e d and accepted i n 1983 f o r 
neck and s h o u l d e r c o m p l a i n t s . Degenerative c e r v i c a l a r t h r i t i s was 
diagnosed i n June 1984. 

Claimant began w o r k i n g as a heavy equipment o p e r a t o r f o r 
the employer i n about June 1984. Before t h a t , he had worked i n 
the same c a p a c i t y f o r a v a r i e t y o f employers s i n c e the mid 
1940's. This k i n d of work r e q u i r e s use of both upper e x t r e m i t i e s 
f o r t he o p e r a t i o n of hand c o n t r o l s . 

Claimant was examined i n June 1984 f o r c o m p l a i n t s 
r e l a t i v e t o h i s c a r d i o v a s c u l a r c o n d i t i o n , but he c o n t i n u e d t o work. 

A f t e r the August 1984 i n j u r y , c l a i m a n t e x p e r i e n c e d p a i n 
and l i m i t a t i o n o f motion i n h i s l e f t s h o u l d e r . Dr. Paluska, an 
o r t h o p e d i c surgeon, diagnosed adhesive c a p s u l i t i s and p r e s c r i b e d a 
v a r i e t y o f c o n s e r v a t i v e t r e a t m e n t m o d a l i t i e s . Claimant's 
c o n d i t i o n improved s i g n i f i c a n t l y w i t h these t r e a t m e n t s . Paluska 
d e c l a r e d c l a i m a n t ' s s h o u l d e r c o n d i t i o n m e d i c a l l y s t a t i o n a r y i n 
August 1985. He o f f e r e d no s p e c i f i c impairment r a t i n g , b u t d i d 
i n d i c a t e t h a t c l a i m a n t was capable of l i f t i n g up t o 20 pounds 
f r e q u e n t l y and up t o 50 pounds o c c a s i o n a l l y . He l a t e r i n d i c a t e d 
t h a t these c a p a c i t i e s r e l a t e d t o the s h o u l d e r c o n d i t i o n o n l y and 
d i d not take i n t o c o n s i d e r a t i o n c l a i m a n t ' s v a s c u l a r or h e a r t 
problems. A panel o f p h y s i c i a n s from BBV Medical S e r v i c e s 
examined c l a i m a n t i n August 1985 and r a t e d h i s l e f t s h o u l d e r 
impairment a t 10 t o 15 p e r c e n t . 

C l a i m a n t ' s August 1984 m y o c a r d i a l i n f a r c t i o n was t r e a t e d 
by c a r d i a c s p e c i a l i s t s and then was f o l l o w e d by Dr. Davies, a 
g e n e r a l p r a c t i t i o n e r . Claimant was assigned t o a v o c a t i o n a l 
a s s i s t a n c e p r o v i d e r i n August 1985. I n October 1985, t h e 
v o c a t i o n a l c o u n s e l o r wrote Dr. Davies f o r h i s o p i n i o n of 
c l a i m a n t ' s p h y s i c a l a b i l i t i e s . Dr. Davies r e p l i e d t h a t he 
c o n s i d e r e d c l a i m a n t unemployable due t o h i s severe 
a t h e r o s c l e r o s i s . Dr. Paluska expressed a s i m i l a r o p i n i o n i n 
November 1985. V o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d i n January 
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1986 as i m p r a c t i c a l i n view o f c l a i m a n t ' s h e a r t and v a s c u l a r 
c o n d i t i o n s . 

I n May 1986, Dr. Rush, a c a r d i o l o g i s t who took p a r t i n 
the t r e a t m e n t o f c l a i m a n t ' s August 1984 m y o c a r d i a l i n f a r c t i o n , 
s t a t e d t h a t he co n s i d e r e d c l a i m a n t unemployable due t o h i s 
v a s c u l a r and h e a r t c o n d i t i o n s . ' I n J u l y 1986, Dr. Paluska 
i n d i c a t e d t h a t c l a i m a n t was capable of pushing and p u l l i n g w i t h 
b o t h upper e x t r e m i t i e s . At the h e a r i n g , Byron McNaught, a 
v o c a t i o n a l c o u n s e l o r , opined t h a t c l a i m a n t was capable o f w o r k i n g 
as a heavy equipment o p e r a t o r or i n a number of o t h e r 
o c c u p a t i o n s . 

Claimant was 63 years o l d a t the time o f the h e a r i n g . 
He i s a h i g h school g r a d u a t e . 

FINDINGS OF ULTIMATE FACT 

Claimant i s i n c a p a b l e o f r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n due t o h i s v a s c u l a r and c a r d i a c 
c o n d i t i o n s i r r e s p e c t i v e o f h i s l e f t s h o u l d e r c o n d i t i o n . 
C o n s i d e r i n g c l a i m a n t ' s l e f t shoulder c o n d i t i o n , and h i s c a r d i a c 
and v a s c u l a r c o n d i t i o n s as they e x i s t e d i m m e d i a t e l y p r i o r t o the 
i n d u s t r i a l i n j u r y , c l a i m a n t i s capable, of wo r k i n g as a heavy 
equipment o p e r a t o r or i n a number of o t h e r o c c u p a t i o n s . The 
impairment r e s u l t i n g from the i n d u s t r i a l i n j u r y i s i n t h e m i l d 
range. 

CONCLUSIONS OF LAW 

"Permanent t o t a l d i s a b i l i t y " i s "the l o s s , i n c l u d i n g 
p r e e x i s t i n g d i s a b i l i t y , o f use or f u n c t i o n o f any scheduled or 
unscheduled p o r t i o n o f the body which permanently i n c a p a c i t a t e s 
the worker from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . " ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . To be e n t i t l e d t o an 
award o f permanent t o t a l d i s a b i l i t y , the permanent t o t a l 
d i s a b i l i t y must r e s u l t from the compensable i n j u r y . 
ORS 656 . 206(2 ) (a ) . Permanent t o t a l d i s a b i l i t y which r e s u l t s from 
the p o s t - i n j u r y worsening o f a p r e e x i s t i n g c o n d i t i o n independent 
of the compensable i n j u r y does not e n t i t l e the c l a i m a n t t o 
compensation f o r permanent t o t a l d i s a b i l i t y . Emmons v. SAIF, 
34 Or App 603, 605 (1978). I f the compensable c o n d i t i o n d i d n o t 
cause permanent worsening o f a p r e - e x i s t i n g c o n d i t i o n , we c o n s i d e r 
o n l y impairment due t o the p r e - e x i s t i n g c o n d i t i o n as i t e x i s t e d on 
the date o f the i n j u r y . Bob G. O'Neal, 37 Van Natt a 255 (1 9 8 5 ) ; 
A f f ' d Mem. O'Neal v. Borden, I n c . , 77 OR App 194 (1985 ) ; W a l t e r R. 
S e a r l e s , 41 Van Na t t a 627, 629 (1989). 

I n the p r e s e n t case, c l a i m a n t had a number of m e d i c a l 
problems b e f o r e t h e August 1984 i n d u s t r i a l i n j u r y which 
s i g n i f i c a n t l y l i m i t e d h i s a b i l i t y t o r e g u l a r l y p e r f o r m g a i n f u l and 
s u i t a b l e work. He had worked as a heavy equipment o p e r a t o r 
d e s p i t e these problems f o r a number of y e a r s , however, and 
c o n t i n u e d t o do so a t the time, o f the i n d u s t r i a l i n j u r y . 
T h e r e f o r e , he was not permanently and t o t a l l y d i s a b l e d b e f o r e the 
i n d u s t r i a l i n j u r y . : ' 

A f t e r the i n d u s t r i a l i n j u r y and the noncompensable 
m y o c a r d i a l i n f a r c t i o n which c o i n c i d e d w i t h i t , a number of d o c t o r s 
opined t h a t c l a i m a n t was i n c a p a b l e of. r e g u l a r l y , p e r f o r m i n g work a t 
a g a i n f u l and s u i t a b l e o c c u p a t i o n . These o p i n i o n s were based upon 
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c l a i m a n t ' s c a r d i a c and v a s c u l a r c o n d i t i o n s as they e x i s t e d a f t e r 
the i n d u s t r i a l i n j u r y independent of the e f f e c t s o f the i n d u s t r i a l 
i n j u r y t o h i s s h o u l d e r . Dr. Paluska, the d o c t o r who t r e a t e d t h e 
i n d u s t r i a l i n j u r y t o c l a i m a n t ' s l e f t s h o u l d e r , i n d i c a t e d t h a t 
c l a i m a n t was capable o f wo r k i n g as a heavy equipment o p e r a t o r 
a f t e r the i n d u s t r i a l i n j u r y but f o r h i s c a r d i a c and v a s c u l a r 
c o n d i t i o n s . (Ex 58) The o n l y reasonable i n f e r e n c e from t h e above 
f a c t s i s t h a t c l a i m a n t ' s c a r d i a c and v a s c u l a r c o n d i t i o n s worsened 
contemporaneous w i t h , or subsequent t o , the i n d u s t r i a l i n j u r y and 
t h a t t h i s worsening r e s u l t e d i n c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y independent o f h i s compensable l e f t s h o u l d e r 
c o n d i t i o n . Under these c i r c u m s t a n c e s , c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y s t a t u s d i d not r e s u l t from the shoulder i n j u r y and he 
i s not e n t i t l e d t o a permanent t o t a l d i s a b i l i t y award. 
Emmons v. SAIF, supra, 34 Or App a t 605. We t u r n , t h e r e f o r e , t o 
an e v a l u a t i o n o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent p a r t i a l 
d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence o f p h y s i c a l 
impairment r e s u l t i n g from the compensable i n j u r y and a l l o f the 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
former OAR 436-30-380 e_t seq. We apply these r u l e s as g u i d e l i n e s , 
not as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. 
Argonaut Insurance Company, 296 Or 505, 510 ( 1 9 8 4 ) . 

C o n s i d e r i n g c l a i m a n t ' s m i l d impairment and the r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s , we conclude t h a t t h e e x t e n t o f 
c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y does n o t 
exceed the 30 p e r c e n t unscheduled permanent d i s a b i l i t y g r a n t e d by 
D e t e r m i n a t i o n Order and a f f i r m e d by the Referee. We c o n c l u d e , 
t h e r e f o r e , t h a t the award p r e v i o u s l y g r a n t e d should be a f f i r m e d . 

ORDER 

The Referee's o r d e r dated August 2, 1986 i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

Claimant i s permanently and t o t a l l y d i s a b l e d due t o a 
com b i n a t i o n o f h i s compensable l e f t shoulder i n j u r y and h i s 
p r e e x i s t i n g severe c a r d i a c and v a s c u l a r d i s e a s e . The m a j o r i t y ' s 
h o l d i n g t o the c o n t r a r y i s based on u n s u p p o r t a b l e f i n d i n g s o f 
f a c t . F i r s t , t h e y f i n d t h a t c l a i m a n t ' s f r o z e n s h o u l d e r does n o t 
p r e c l u d e him from w o r k i n g as a heavy equipment o p e r a t o r . Second, 
they f i n d t h a t he became t o t a l l y d i s a b l e d by h i s c a r d i a c and 
v a s c u l a r c o n d i t i o n s a l o n e . Consequently, they conclude t h a t h i s 
t o t a l d i s a b i l i t y i s independent o f h i s compensable c o n d i t i o n . Due 
to these e r r o r s , I d i s s e n t . 

Claimant was 61 years o l d when he s u f f e r e d a compensable 
l e f t s h o u l d e r i n j u r y w h i l e w o r k i n g as a heavy equipment o p e r a t o r 
i n August, 1984. He had worked i n such p o s i t i o n s f o r many yea r s 
and c o n t i n u e d t o do so d e s p i t e i n c r e a s i n g l y severe c a r d i a c and 
v a s c u l a r disease which l i m i t e d him t o w a l k i n g one or two b l o c k s a t 
a time due to c l a u d i c a t i o n . P r i o r t o the i n j u r y , he a l s o s u f f e r e d 
p e r i o d i c angina which he t r e a t e d w i t h n i t r o g l y c e r i n e . 
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S i m u l t a n e o u s l y w i t h the compensable i n j u r y , c l a i m a n t 
s u f f e r e d a m y o c a r d i a l i n f a r c t i o n . The r e c o r d i s c l e a r t h a t 
c l a i m a n t f u l l y recovered from the i n f a r c t i o n . His c a r d i a c and 
v a s c u l a r c o n d i t i o n was the same p o s t - i n f a r c t i o n as i t had.been 
p r e - i n f a r c t i o n . His p h y s i c i a n , as w e l l as the Orthopaedic 
C o n s u l t a n t s , observed t h a t h i s i n a b i l i t y t o r e t u r n t o work 
p o s t - i n j u r y was due t o h i s shoulder i n j u r y which l e f t him unable 
t o use the shoulder t o m a n i p u l a t e the c o n t r o l s of heavy 
equipment. Only much l a t e r , when v o c a t i o n a l s e r v i c e s were under 
c o n s i d e r a t i o n , d i d c l a i m a n t ' s p h y s i c i a n s r e p o r t t h a t v o c a t i o n a l 
r e h a b i l i t a t i o n was u n r e a l i s t i c due to c l a i m a n t ' s c a r d i a c and 
v a s c u l a r c o n d i t i o n and, u l t i m a t e l y , t h a t he would be permanently 
and t o t a l l y d i s a b l e d due t o the c a r d i a c c o n d i t i o n a l o n e . 

The m a j o r i t y has s e i z e d on these r e p o r t s - t h a t c l a i m a n t 
i s unable t o work due t o the c a r d i a c c o n d i t i o n alone and f o u n d , i n 
e f f e c t , t h a t h i s i n e s c a p a b l e shoulder impairment p l a y s no p a r t i n 
h i s d i s a b i l i t y . T h i s i s e r r o r , f o r c l a i m a n t was d i s a b l e d due t o 
the s h o u l d e r i n j u r y l o n g b e f o r e h i s p h y s i c i a n s i n s t r u c t e d him not 
to p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s due t o h i s 
noncompensable c o n d i t i o n . 

As e a r l y as February 6, 1985, the Orthopaedic 
C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t was unable t o work due t o t h e 
c o m b i n a t i o n o f h i s c a r d i a c and s h o u l d e r c o n d i t i o n s . No one 
suggests t h a t c l a i m a n t has been able t o work s i n c e t h a t t i m e . 
Nonetheless, the m a j o r i t y concludes t h a t . c l a i m a n t c o u l d p e r f o r m 
work as a heavy equipment o p e r a t o r , but f o r the c a r d i a c c o n d i t i o n 
which they i n f e r has worsened s i n c e the compensable i n j u r y . There 
i s evidence t h a t c l a i m a n t ' s c a r d i a c c o n d i t i o n d i d p r o g r e s s f r o m 
1976 t o 1.986 i n t h a t h i s use of n i t r o g l y c e r i n e has i n c r e a s e d 
d u r i n g t h a t t i m e . The q u e s t i o n , however, i s whether the c a r d i a c 
c o n d i t i o n has rendered c l a i m a n t more d i s a b l e d from August 1984 
u n t i l he became permanently and t o t a l l y d i s a b l e d . The r e c o r d 
i n d i c a t e s t h a t c l a i m a n t became t o t a l l y d i s a b l e d long b e f o r e any 
c a r d i a c worsening o c c u r r e d ; f o r i n February 1985 c l a i m a n t was 
s t i l l t a k i n g o n l y o c c a s i o n a l n i t r o g l y c e r i n e and nonetheless he 
c o u l d .not work. 

The m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t c o u l d o p e r a t e heavy 
equipment, the shoulder c o n d i t i o n n o t w i t h s t a n d i n g , i s e q u a l l y 
f l a w e d . .Claimant, a l o n g t i m e o p e r a t o r of such equipment, has 
c r e d i b l y t e s t i f i e d t h a t h i s f r o z e n shoulder makes i t i m p o s s i b l e t o 
o p e r a t e such equipment. Moreover, Byron McNaught's o p i n i o n t o the 
c o n t r a r y . w a s based on the assumption t h a t . Dr. Paluska's p h y s i c a l 
c a p a c i t i e s a n a l y s i s , prepared on the eve of h e a r i n g , was more 
a c c u r a t e than h i s August, 1985 a n a l y s i s . However, the r e v e r s e i s 
t r u e . The range of motion f i n d i n g s i n the r e p o r t s accompanying 
the a n a l y s e s . s u g g e s t , t h a t c l a i m a n t ! s c o n d i t i o n was the same, i f 
not worse, nine days; b e f o r e h e a r i n g than i t , had been b e f o r e . 
Consequently, Dr. Paluska's 1985 and 1986 analyses r e f l e c t e d 
i d e n t i c a l r e s t r i c t i o n s . However, the 1985 a n a l y s i s was made on a 
form which d i s t i n g u i s h e d between a b i l i t y t o r e p e t i t i v e l y o p e r a t e 
hand c o n t r o l s w i t h the r i g h t and the l e f t arm whereas the 1986 
a n a l y s i s was made on a form which d i d not d i s t i n g u i s h between the 
r i g h t and the l e f t . On the 1985 f o r m , Paluska noted t h a t c l a i m a n t 
c o u l d p e r f o r m t h a t f u n c t i o n w i t h the r i g h t b u t not the l e f t arm. 
On the 1986 f o r m , on which. McNaught r e l i e d , Paluska i n d i c a t e d 
c l a i m a n t c o u l d . o p e r a t e hand c o n t r o l s . The r e c o r d as a whole 
s i m p l y does not s u p p o r t the view t h a t c l a i m a n t ' s c o n d i t i o n 
improved such t h a t he c o u l d p e r f o r m work a t the t i m e o f h e a r i n g 
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t h a t he c o u l d not p e r f o r m a t an e a r l i e r p o i n t . T h e r e f o r e , t h e 
m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t c o u l d have r e t u r n e d t o h i s 
r e g u l a r work but f o r h i s noncompensable c o n d i t i o n i s i n c o r r e c t . 

As a p r a c t i c a l m a t t e r , c l a i m a n t was i n v e r y poor 
c o n d i t i o n from a c a r d i o v a s c u l a r p o i n t of view f o r many yea r s b u t 
managed, d e s p i t e major l i m i t a t i o n s , t o work. He then s u f f e r e d a 
shoulder i n j u r y t h a t p r e v e n t e d him from doing the work he had done 
f o r many, many y e a r s . That t i p p e d him over the edge. His d o c t o r s 
got i n t o the a c t , t e l l i n g him t h a t he should not be wor k i n g anyway 
due t o h i s c a r d i o v a s c u l a r c o n d i t i o n . Claimant was t o t a l l y 
d i s a b l e d w i t h o u t r e f e r e n c e t o any p o s t - i n j u r y c a r d i a c w o r s e n i n g . 
He i s , t h e r e f o r e , e n t i t l e d t o the award he seeks. 

JAMES L. GUYTON, Claimant WCB 89-00257 
Peter W. McSwain, Claimant's Attorney November 8, 1989 
Shelley Mclntyre (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of Referee Myers' o r d e r t h a t 
found t h a t he la c k e d j u r i s d i c t i o n t o d i r e c t the SAIF C o r p o r a t i o n 
t o p r o v i d e b e n e f i t s as a p r o c e s s i n g agent f o r an a l l e g e d 
noncomplying employer because the D i r e c t o r o f the Department o f 
Insurance and Finance had not f i r s t r e f e r r e d the c l a i m t o SAIF 
under ORS 656.054. On r e v i e w , c l a i m a n t contends t h a t SAIF was 
r e q u i r e d t o comply w i t h a p r i o r Referee's order d i r e c t i n g i t t o 
process the c l a i m on b e h a l f o f the a l l e g e d noncomplying employer 
pursuant t o ORS 656.054. 

We a f f i r m and adopt the order o f the Referee w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Subsequent t o th e Referee's o r d e r , we vacated t h a t 
p o r t i o n of the p r i o r Referee's order which had d i r e c t e d SAIF t o 
process the c l a i m as a p r o c e s s i n g agent f o r an a l l e g e d 
noncomplying employer. See James L. Guyton, 41 Van Na t t a 1277 
( 1 9 8 9 ) . We reasoned t h a t s i n c e SAIF was not a p a r t y t o the 
pr e v i o u s h e a r i n g as a p r o c e s s i n g agent f o r a noncomplying employer 
under ORS 656.054, the p r i o r Referee lacked p e r s o n a l j u r i s d i c t i o n 
over e i t h e r the a l l e g e d noncomplying employer or SAIF. We f u r t h e r 
h e l d t h a t the p r i o r Referee was w i t h o u t a u t h o r i t y t o r e f e r a c l a i m 
t o SAIF f o r p r o c e s s i n g under ORS 656.054. 

The a f o r e m e n t i o n e d r e a s o n i n g lends f u r t h e r s u p p o r t f o r 
the p r e s e n t Referee's c o n c l u s i o n t h a t , because the p r i o r Referee 
l a c k e d j u r i s d i c t i o n t o r e f e r the c l a i m t o SAIF f o r p r o c e s s i n g , he 
was w i t h o u t a u t h o r i t y t o d i r e c t SAIF t o comply w i t h the p r i o r 
Referee's o r d e r . Moreover, c o n s i d e r i n g the p r i o r Referee's l a c k 
of j u r i s d i c t i o n , we f i n d t h a t SAIF's f a i l u r e t o comply w i t h t h e 
orde r was not unreasonable. 

ORDER 

The Referee's o r d e r dated A p r i l 6, 1989 i s a f f i r m e d . 
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WANDA S. HAMILTON, Cla i m a n t WCB 85-06850 & 86-13809 
Samuel A. H a l l , J r . , C l a i m a n t ' s A t t o r n e y November 8, 1989 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
F o s s , W h i t t y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

L i b e r t y Northwest Insurance C o r p o r a t i o n r e q u e s t s r e v i e w 
o f Referee.Gruber*s o r d e r t h a t : (1) s e t aside i t s d e n i a l o f 
c l a i m a n t ' s . a g g r a v a t i o n c l a i m f o r a r i g h t arm c o n d i t i o n ; and 
(2) upheld a d e n i a l of c l a i m a n t ' s "new o c c u p a t i o n a l d i s e a s e " c l a i m 
f o r the same c o n d i t i o n i s s u e d by the SAIF C o r p o r a t i o n . L i b e r t y 
a l s o c h a l l e n g e s t h e Referee's r e f u s a l t o admit evidence not t i m e l y 
s u b m i t t e d p r i o r t o h e a r i n g . L i b e r t y requests, t h a t the Board 
c o n s i d e r the evidence on r e v i e w , or remand t he case f o r i n c l u s i o n 
of the evidence i n the h e a r i n g r e c o r d . 

On r e v i e w , t h e i s s u e s are remand and r e s p o n s i b i l i t y . 

We deny L i b e r t y ' s request f o r remand t o c o n s i d e r 
a d d i t i o n a l evidence and a f f i r m t h e Referee's o r d e r . 

FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s of Fact," except t h a t 
we f i n d t h a t Dr. Mann r e l e a s e d c l a i m a n t t o r e t u r n t o her r e g u l a r 
work i n A p r i l 1985, r a t h e r than August 1985. We make the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

L i b e r t y was on the r i s k when c l a i m a n t developed her 
i n i t i a l r i g h t hand and fo r e a r m c o n d i t i o n i n 1983 and 1984. I t 
accepted c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r t h a t 
c o n d i t i o n . 

The D e t e r m i n a t i o n Order c l o s i n g c l a i m a n t ' s o c c u p a t i o n a l 
disease, c l a i m i n January 1985 awarded her 10 p e r c e n t permanent 
p a r t i a l d i s a b i l i t y o f the r i g h t f orearm ( w r i s t ) . At the. time t h a t 
c l a i m was c l o s e d , c l a i m a n t was unable t o p e r f o r m any work 
i n v o l v i n g strenuous,, or r e p e t i t i v e hand movements w i t h o u t a 
s i g n i f i c a n t i n c r e a s e i n symptoms. At v a r i o u s t i m e s , she had 
exp e r i e n c e d p a i n , s w e l l i n g and numbness i n her r i g h t hand, w r i s t , 
and f o r e a r m ; p a i n , numbness and t i n g l i n g i n her r i g h t . f i n g e r s ; 
l o s s o f g r i p and p i n c h s t r e n g t h i n her r i g h t hand; and f a t i g u e i n 
her r i g h t f o r e a r m . Her o b j e c t i v e f i n d i n g s had i n c l u d e d a p o s i t i v e 
T i n e l ' s s i g n on the r i g h t i n August 1984 and March 1985. Her 
c o n d i t i o n had been v a r i o u s l y diagnosed as c a r p a l t u n n e l syndrome, 
t e n d i n i t i s , p r o b a b l e t e n o s y n o v i t i s , p o s s i b l e g a n g l i o n f l e x o r 
tendon, and a r t h r i t i s . 

C l a i m a n t ' s new employer i n August 1985 was i n s u r e d by 
SAIF. When c l a i m a n t began t h a t employment, her r i g h t upper 
e x t r e m i t y symptoms were m i n i m a l , and she had not r e c e i v e d m e d i c a l 
t r e a t m e n t f o r r o u g h l y t h r e e months. She demonstrated f l e x o r 
t e n o s y n o v i t i s i n the r i g h t palm when she was examined by Dr. Mann 
i n September 1985. Her r i g h t forearm and w r i s t p a i n d i d n o t 
r e s o l v e a f t e r she l e f t her employment w i t h SAIF's i n s u r e d i n 
October 1985. She demonstrated a p o s i t i v e ' Phalen's s i g n on the 
r i g h t when Dr. Mann examined her i n March 1986. Dr. Lindsey 
diagnosed her c o n d i t i o n as t e n o s y n o v i t i s and c a r p a l t u n n e l 
syndrome when he examined her i n May 1986. 
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Claimant f i l e d c l a i m s f o r her c u r r e n t c o n d i t i o n w i t h 
L i b e r t y and SAIF. Both i n s u r e r s denied r e s p o n s i b i l i t y , and 
c l a i m a n t requested a h e a r i n g i n October 1986. 

The h e a r i n g was scheduled f o r May 14, 1987, and the 
p a r t i e s were so n o t i f i e d on February 6, 1986. On A p r i l 9, 1987, 
counsel f o r L i b e r t y requested c o p i e s of the documents SAIF 
i n t e n d e d t o r e l y on a t h e a r i n g , and he r e c e i v e d those c o p i e s on 
A p r i l 23, 1987. That same day, he c o n t a c t e d Dr. Mann t o arrang e 
f o r a review o f SAIF's submissions and an o p i n i o n on the 
r e s p o n s i b i l i t y i s s u e . Dr. Mann rendered the requested o p i n i o n on 
May 4, 1987, and L i b e r t y s u b m i t t e d the r e p o r t the f o l l o w i n g day. 
At h e a r i n g , L i b e r t y requested i n c l u s i o n of the o p i n i o n i n the 
re c o r d and o f f e r e d t o make Dr. Mann a v a i l a b l e f o r d e p o s i t i o n . The 
Referee d e c l i n e d t o admit the o p i n i o n . 

FINDINGS OF ULTIMATE FACT 

L i b e r t y c o u l d have, w i t h due d i l i g e n c e , o b t a i n e d and 
s u b m i t t e d Dr. Mann's May 4, 1987 r e p o r t i n a t i m e l y f a s h i o n . 

Claimant's work a c t i v i t y w i t h SAIF's i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o her r i g h t f orearm c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Remand/Evidence 

L i b e r t y argues t h a t the Referee e r r e d i n d e c l i n i n g t o 
admit Dr. Mann's May 4, 1987 r e p o r t . I t asks the Board t o 
con s i d e r the r e p o r t i n i t s r e v i e w . I n the a l t e r n a t i v e , i t 
requ e s t s t h a t the Board remand the case t o the Referee f o r 
c o n s i d e r a t i o n of the r e p o r t . 

Proceedings on Board review are l i m i t e d t o the r e c o r d 
developed by the Referee. ORS 656.295(3) and ( 5 ) . I t w o u ld, 
t h e r e f o r e , not be proper f o r us t o c o n s i d e r Dr. Mann's r e p o r t i n 
co n d u c t i n g our r e v i e w . 

F u r t h e r m o r e , we conclude t h a t the Referee p r o p e r l y 
d e c l i n e d t o admit Dr. Mann's r e p o r t . L i b e r t y argues t h a t i t had 
good cause f o r i t s l a t e submission of the r e p o r t . Consequently, 
i t contends t h a t the Referee abused h i s d i s c r e t i o n i n n ot 
a d m i t t i n g the r e p o r t . I n s u p p o r t o f i t s p o s i t i o n , L i b e r t y r e l i e s 
on the Board's d e c i s i o n i n Henry L. M i s c h e l , 
38 Van N a t t a 1274 (198 6 ) . I n t h a t case, the Board r e v e r s e d t h e 
Referee's d e c i s i o n not t o admit u n t i m e l y s u b m i t t e d e v i d e n c e . 

L i b e r t y ' s r e l i a n c e on the Mi s c h e l d e c i s i o n i s 
misp l a c e d . The p a r t y moving f o r admission i n Mis c h e l r e l i e d on 
the s o - c a l l e d "seven-day r u l e " , which was i n e f f e c t a t t h a t t i m e . 
This r u l e p r o v i d e d f o r a dmission of a d d i t i o n a l evidence so lo n g as 
i t was s u b m i t t e d w i t h i n seven days o f r e c e i p t . However, a 
temporary a d m i n i s t r a t i v e r u l e r e p e a l i n g t h i s s p e c i a l e x c e p t i o n 
became e f f e c t i v e f o r a six-month p e r i o d , b e g i n n i n g 
A p r i l 15, 1987. As a r e s u l t , the "seven-day r u l e " was not i n 
e f f e c t when the p r e s e n t case went t o h e a r i n g . 

The Referee's r u l i n g s h o u l d , i n s t e a d , be reviewed 
a c c o r d i n g t o the a d m i n i s t r a t i v e r u l e s i n e f f e c t a t the ti m e t h i s 
case went t o h e a r i n g . Under those r u l e s , i n s u r e r s were r e q u i r e d 
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t o submit evidence a t l e a s t twenty days p r i o r t o h e a r i n g , and 
c l a i m a n t s were r e q u i r e d t o submit any a d d i t i o n a l e x h i b i t s no l a t e r 
than ten days p r i o r t o h e a r i n g . Former OAR 438-07-005(3). 
Evidence not s u b m i t t e d w i t h i n these d e a d l i n e s was o t h e r w i s e 
a d m i s s i b l e a t the d i s c r e t i o n of the Referee upon a showing o f good 
cause. Former OAR 438-07-005 (4 ) . 

We conclude t h a t the Referee's r e f u s a l t o admit 
Dr. Mann's r e p o r t was not an abuse of d i s c r e t i o n under these 
r u l e s . We r e c o g n i z e t h a t SAIF p r o b a b l y would not have been 
p r e j u d i c e d by admission of the r e p o r t because Dr. Mann was 
a v a i l a b l e f o r d e p o s i t i o n . N e v e r t h e l e s s , the e x h i b i t s s u b m i t t e d by 
SAIF d i d not i n c l u d e any r e p o r t s which L i b e r t y Northwest had not 
had i n i t s own f i l e s f o r some t i m e . Furthermore, as the Referee 
noted a t the time of His r u l i n g , L i b e r t y Northwest was f u l l y aware 
of the b a s i c t h e o r y of SAIF's case p r i o r t o r e c e i v i n g SAIF's 
proposed e x h i b i t s . Any need f o r f u r t h e r c l a r i f i c a t i o n from 
Dr. Mann should have been a p p a r e n t , i r r e s p e c t i v e of the p a r t i c u l a r 
e x h i b i t s SAIF planned t o r e l y on a t h e a r i n g . Under these 
c i r c u m s t a n c e s , the Referee d i d not abuse h i s d i s c r e t i o n i n 
d e c l i n i n g t o admit Dr. Mann's r e p o r t . 

F i n a l l y , we deny L i b e r t y ' s request f o r remand f o r 
c o n s i d e r a t i o n of Dr. Mann's r e p o r t . The Board may remand a case 
f o r the r e c e i p t of a d d i t i o n a l evidence i f i t determines t h a t the 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. ORS 656.295(5). To m e r i t remand f o r 
c o n s i d e r a t i o n of a d d i t i o n a l e v i dence, the moving p a r t y must 
c l e a r l y show t h a t the evidence was not o b t a i n a b l e w i t h due 
d i l i g e n c e a t the t i m e of h e a r i n g . Kienow's Food Stores v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) ; P e l f i n a P. Lopezy : - ' : 

37 Van N a t t a 164, 170 ( 1 9 8 5 ) . For the reasons discussed above, we 
are persuaded t h a t L i b e r t y c o u l d have, w i t h due d i l i g e n c e , 
o b t a i n e d and s u b m i t t e d Dr. Mann's r e p o r t i n a- t i m e l y manner. 

R e s p o n s i b i l i t y 

L i b e r t y i s r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t arm 
c o n d i t i o n i f the l a t e r work a c t i v i t y w i t h SAIF's i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o the c o n d i t i o n , but merely r e s u l t e d i n 
a symptomatic f l a r e - u p . Boise Cascade Corp. v. S t a r b u c k , 
296 Or 238 ( 1 9 8 4 ) . The Referee assigned r e s p o n s i b i l i t y t o 
L i b e r t y . We a f f i r m h i s d e c i s i o n w i t h the f o l l o w i n g comment. 

.The Referee premised h i s d e c i s i o n on a f i n d i n g t h a t 
c l a i m a n t ' s symptoms had remained e s s e n t i a l l y the same s i n c e t h e i r 
i n i t i a l onset i n 1983. L i b e r t y c h a l l e n g e s t h a t f i n d i n g , n o t i n g 
t h a t c l a i m a n t ' s symptoms r e s o l v e d w i t h r e s t f o l l o w i n g L i b e r t y ' s 
exposure, but d i d not do so when she stopped working f o r SAIF's 
i n s u r e d . L i b e r t y a l s o notes t h a t : c l a i m a n t demonstrated a 
p o s i t i v e T i n e l ' s s i g n and f l e x o r t e n o s y n o v i t i s f o l l o w i n g her work 
f o r SAIF's i n s u r e d ; c l a i m a n t ' s c o n d i t i o n was not " u n e q u i v o c a l l y " 
diagnosed as t e n o s y n o v i t i s u n t i l May 1986; and c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s recommended t h a t she not r e t u r n t o work as a c r a b 
shaker f o l l o w i n g her symptomatic f l a r e - u p ' i n August 1985. L i b e r t y 
contends t h i s evidence demonstrates t h a t c l a i m a n t ' s employment 
w i t h SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o her c o n d i t i o n . 

We are not persuaded by L i b e r t y ' s argument. Claimant 
had p r e v i o u s l y demonstrated a p o s i t i v e T i n e l ' s s i g n i n August 1984 
and March 1985, and Dr. B u t t o n had diagnosed p r o b a b l e 
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t e n o s y n o v i t i s when he examined c l a i m a n t i n A p r i l 1984. 
F u r t h e r m o r e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n s and her v o c a t i o n a l 
c o u n s e l o r expressed r e s e r v a t i o n s r e g a r d i n g her a b i l i t y t o r e t u r n 
to work as a crab shaker l o n g b e f o r e she commenced work w i t h 
SAIF's i n s u r e d i n August 1985. Consequently, we agree w i t h the 
Referee's f i n d i n g t h a t c l a i m a n t ' s symptoms had been e s s e n t i a l l y 
unchanged s i n c e the onset of her c o n d i t i o n . 

Moreover, assuming t h a t c l a i m a n t ' s symptoms had 
i n c r e a s e d , we would s t i l l a s s i g n r e s p o n s i b i l i t y t o L i b e r t y . 
Symptomatic f l a r e - u p s were a n t i c i p a t e d w i t h c l a i m a n t ' s r e p e t i t i v e 
use of her r i g h t hand and f o r e a r m . Furthermore, the o n l y m e d i c a l 
o p i n i o n s u p p o r t i n g an independent c o n t r i b u t i o n i s a c r y p t i c note 
from a Dr. B e r t , M.D. That o p i n i o n i s e n t i t l e d t o l i t t l e w e i g h t 
because i t i s both c o n c l u s o r y and based on a f i l e r e v i e w , r a t h e r 
than p e r s o n a l o b s e r v a t i o n . Moe v. C e i l i n g Systems, 
44 Or App 429 ( 1 9 8 0 ) ; W e i l a r d v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 
Given t h i s r e c o r d , an i n c r e a s e i n symptoms i s not s u f f i c i e n t t o 
demonstrate an independent c o n t r i b u t i o n and s h i f t r e s p o n s i b i l i t y 
to SAIF. See Spurlock v. I n t e r n a t i o n a l Paper, 
89 Or App 461 (1988 ) . 

A c c o r d i n g l y , we a f f i r m the Referee's assignment of 
r e s p o n s i b i l i t y t o L i b e r t y . 

ORDER 

The Referee's o r d e r dated June 26, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d fee f o r counsel f o r L i b e r t y 
Northwest i n s u r a n c e C o r p o r a t i o n , not t o exceed $160. 
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DOROTHY B. HENRY, Cla i m a n t WCB 87-12948 
Horton & Koenig, C l a i m a n t ' s A t t o r n e y s November 8, 1989 
Employers Defense C o u n s e l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Cushing and Gerner. 

Claimant r e q u e s t s review of Referee Gruber's o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and 
(2) awarded 40 p e r c e n t (128 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s back, i n l i e u of a D e t e r m i n a t i o n 
Order which awarded 20 p e r c e n t (64 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y . Claimant contends t h a t she i s permanently 
t o t a l l y d i s a b l e d , o r , i n the a l t e r n a t i v e , t h a t she i s e n t i t l e d t o 
a g r e a t e r award o f permanent p a r t i a l d i s a b i l i t y . The i s s u e on 
review i s e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g permanent 
t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d her back on October 4, 1984 
w h i l e w o r k i n g i n a department s t o r e . The i n j u r y o c c u r r e d when a 
s t a c k of boxes f e l l on her, knocking her t o the f l o o r . C l aimant 
was t r a n s p o r t e d t o t h e h o s p i t a l f o r emergency t r e a t m e n t . She was 
h o s p i t a l i z e d f o r a p p r o x i m a t e l y two weeks w i t h a d i a g n o s i s of acute 
low back s t r a i n . 

C l a imant began t r e a t i n g w i t h Dr. Litchman, f a m i l y 
p h y s i c i a n . A l t h o u g h c l a i m a n t has been seen by o t h e r d o c t o r s , 
Dr. Litchman remains her t r e a t i n g p h y s i c i a n . He has t r e a t e d her 
c o n s e r v a t i v e l y . 
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A May 3, 1985 CT scan d i s c l o s e d m i l d L4-5 and L3-4 d i s c 
b u l g i n g , but no h e r n i a t i o n . 

In', February 1986, c l a i m a n t r e t u r n e d t o l i g h t d u t y work 
a d d r e s s i n g envelopes f o r the employer. However, she was unable t o 
s u c c e s s f u l l y c o n t i n u e i n t h i s l i g h t duty p o s i t i o n . I n March 1986, 
she was a d m i t t e d t o an i n j u r e d workers' program a t Sacred Heart 
General H o s p i t a l i n Eugene, Oregon. Claimant was d i s c h a r g e d from 
t h i s program a p p r o x i m a t e l y f i v e weeks l a t e r . 

Claimant c o n t i n u e d t o complain o f a d u l l aching low back 
p a i n w i t h o c c a s i o n a l sharp components w i t h r a d i a t i o n t o the r i g h t 
l e g . She subseq u e n t l y underwent an MRI scan on November 13, 
1986. The scan r e s u l t s were o f poor q u a l i t y , but d i s c l o s e d no 
h e r n i a t i o n . Claimant r e f u s e d t o undergo a repeat scan. 

On December 30, 1986, Dr. Litchman reported, t h a t , i n 
a d d i t i o n t o a c h r o n i c l u m b o s a c r a l s t r a i n , c l a i m a n t a l s o s u f f e r s 
f rom a t h e r o s c l e r o t i c p e r i p h e r o v a s c u l a r d i s e a s e . He recommended 
e n r o l l m e n t i n a p a i n program f o l l o w e d by v o c a t i o n a l c o u n s e l i n g . 

Claimant was i n t e r v i e w e d f o r admission t o t h e Oregon 
Pain Center on February 9, 1987. She was found t o be e x h i b i t i n g 
c h r o n i c p a i n syndrome and d e p r e s s i o n . She was a d m i t t e d t o t h e 
program on February 23, 1987 and d i s c h a r g e d March 13, 1987. On 
d i s c h a r g e , her p r i m a r y d i a g n o s i s was lumbar m y o f a s c i a l syndrome. 
Her c o n d i t i o n was r e p o r t e d as improved upon d i s c h a r g e . 

Claimant was r e f e r r e d f o r v o c a t i o n a l c o u n s e l i n g on 
March 4, 1987. The g o a l of the v o c a t i o n a l a s s i s t a n c e was a d i r e c t 
employment program i n l i g h t r e t a i l s a l e s or r e t a i l department 
management. 

On A p r i l 10, 1987, Dr. Litchman completed a p h y s i c a l 
c a p a c i t i e s form i n d i c a t i n g t h a t c l a i m a n t was capable of s i t t i n g 
f o r 6 hours out of a normal 8-hour work day,, s t a n d i n g f o r 1 hour 
and,walking f o r 1 hour. She was r e s t r i c t e d from d o i n g any bending 
or l i f t i n g i n excess o f 15 pounds. 

A D e t e r m i n a t i o n Order issued May 14, 1987, which awarded 
c l a i m a n t 20 p e r c e n t unscheduled permanent d i s a b i l i t y . 

Claimant began a p e r s o n a l j o b search i n May 1987. 
She was l o o k i n g f o r work p r e d o m i n a n t l y i n r e t a i l s a l e s . Her 
search i n v o l v e d sending out l e t t e r s of a p p l i c a t i o n accompanied by 
Dr. Litchman's A p r i l 10, 1987 p h y s i c a l c a p a c i t i e s form. She was 
unable t o develop any j o b l e a d s . 

On June 6, 1987, Dr. Litchman reviewed a j o b a n a l y s i s 
f o r l i g h t r e t a i l s a l e s and i n d i c a t e d t h a t c l a i m a n t was i m m e d i a t e l y 
r e l e a s e d f o r such employment. 

However, c l a i m a n t r e f u s e d t o s i g n a r e t u r n - t o - w o r k p l a n 
i n l i g h t r e t a i l s a l e s because the low end of the expected 
r e t u r n - t o - w o r k s a l a r y range f o r such a p o s i t i o n commenced a t t h e 
minimum wage r a t e . On June 1 1 , 1987, c l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e was t e r m i n a t e d on the b a s i s t h a t c l a i m a n t r e f u s e d t o 
cooperate i n the development o f a r e t u r n - t o - w o r k p l a n . 

Claimant was examined by Dr. Turco, p s y c h i a t r i s t and 
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n e u r o l o g i s t , on September 9, 1987. 

Claimant i s 59 years of age. She graduated from h i g h 
s c h o o l i n 1949 and a t t e n d e d one year of f a s h i o n s c h o o l and one 
year o f c o l l e g e i n 1949 and 1950. She has e x t e n s i v e e x p e r i e n c e as 
a department s t o r e s a l e s p e r s o n and as a m o t e l / h o t e l c a s h i e r . She 
has a v a r i e t y o f s k i l l s r e l a t e d t o those o c c u p a t i o n s which would 
be u s e f u l i n l i g h t and se d e n t a r y work. She i s c u r r e n t l y 
r e s t r i c t e d t o l i g h t or sedentary work. 

FINDINGS OF ULTIMATE FACT 

Claimant has the p h y s i c a l and v o c a t i o n a l c a p a b i l i t y t o 
p e r f o r m g a i n f u l and s u i t a b l e work i n l i g h t r e t a i l s a l e s . 
Claimant's recovery from her compensable i n j u r y has been i n h i b i t e d 
by p s y c h o l o g i c a l f a c t o r s which have n e i t h e r been caused nor 
worsened by her i n j u r y . Her impairment as a r e s u l t o f t h e 
compensable i n j u r y i s i n the upper range of m i l d . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The Board adopts t h e Referee's o p i n i o n on t h i s i s s u e 
w i t h the f o l l o w i n g comments. 

Throughout her c l a i m , c l a i m a n t has complained o f 
s e v e r e l y d e b i l i t a t i n g symptoms. These symptoms might be 
s u f f i c i e n t t o s u p p o r t a f i n d i n g o f permanent t o t a l d i s a b i l i t y 
based upon me d i c a l f a c t o r s a l o n e . However, the r e c o r d i s 
e s s e n t i a l l y u n i f o r m i n s t a t i n g t h a t c l a i m a n t ' s r e p o r t e d symptoms 
f a r outweigh the medical f i n d i n g s , and, i n f a c t , t h a t c l a i m a n t has 
exaggerated and pr o l o n g e d her symptoms. Moreover, t he o n l y 
medical e x p e r t who has d i r e c t l y addressed t h i s q u e s t i o n , 
Dr. Turco, has concluded t h a t c l a i m a n t does not have p s y c h o l o g i c a l 
problems due t o her i n d u s t r i a l i n j u r y , but r a t h e r has a 
p e r s o n a l i t y d i s o r d e r which m a g n i f i e s her p h y s i c a l problems. He 
opined t h a t c l a i m a n t has c o n s c i o u s l y or o t h e r w i s e undermined 
e f f o r t s a t r e s o l v i n g t h e problem and has r e f u s e d t o a d j u s t t o the 
r e a l i t y of her l i m i t a t i o n s . Claimant's t r e a t i n g p h y s i c i a n , 
Dr. Litchman, expressed h i s " t o t a l agreement" w i t h Dr. Turco's 
r e p o r t t o t h i s e f f e c t . We accept t h i s n e a r l y u n c o n t r o v e r t e d 
evidence. We conclude t h a t c l a i m a n t i s not permanently t o t a l l y 
d i s a b l e d based upon medical f a c t o r s a l o n e . 

Based upon the f a c t s o f t h i s case, we f i n d c l a i m a n t i s 
capable o f r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e employment. 
Claimant i s t h e r e f o r e not permanently and t o t a l l y d i s a b l e d . 

E x t e n t of Permanent D i s a b i l i t y 

The Board adopts the Referee's o p i n i o n w i t h r e g a r d t o 
the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated February 18, 1988 i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , payable from, the 
i n s u r e r t o i t s c o u n s e l , not t o exceed $854. 
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KIMALENE A. HOWE, Cla i m a n t WCB 87-13456 
Roger D'. W a l l i n g f o r d , C l a i m a n t ' s A t t o r n e y November 8, 1989 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members P e r r y and Howell. 

Claimant r e q u e s t s review of Referee Leahy's o r d e r t h a t 
upheld the i n s u r e r ' s d e n i a l o f her a c c i d e n t a l i n j u r y c l a i m 
r e l a t i n g t o her r i g h t thumb. We a f f i r m . 

ISSUE 

C o m p e n s a b i l i t y 

(1) Whether c l a i m a n t has proven t h a t her r i g h t thumb 
i n j u r y r e s u l t e d from an o n - t h e - j o b i n c i d e n t ? 

( 2 ) I f so, whether c l a i m a n t ' s i n j u r y o c c u r r e d as a 
r e s u l t o f h e r . a c t i v e p a r t i c i p a t i o n i n an a s s a u l t or combat w i t h i n 
the meaning.of former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) ? 

FINDINGS OF FACT 

This case' i n v o l v e s ' an a l t e r c a t i o n a t work which o c c u r r e d 
on J u l y 3 1 , 1 9 8 7 . As p a r t o f her j o b d u t i e s , c l a i m a n t was 
r e q u i r e d t o use a "keying k i t " f o r keyi n g l o c k s . The employer had 
f o u r k e y i n g k i t s f o r the use o f the employees. On the day i n 
q u e s t i o n , c l a i m a n t removed a ke y i n g k i t from the employer's 
hardware room and brought i t t o her desk. The k i t which c l a i m a n t 
took was the p e r s o n a l p r o p e r t y o f Harmon r a t h e r than one of t he 
k i t s s u p p l i e d by the employer. Harmon was i n charge o f the 
hardware room i n a d d i t i o n t o h i s d u t i e s keying l o c k s . He was not 
c l a i m a n t ' s s u p e r v i s o r . R e l a t i o n s between c l a i m a n t and Harmon had 
been s t r a i n e d . 

Upon becoming aware t h a t c l a i m a n t had h i s p e r s o n a l 
k e y i n g k i t , Harmon approached c l a i m a n t a t her desk and in f o r m e d 
her t h a t she c o u l d . n o t use his. k i t and t h a t she would have t o use 
a d i f f e r e n t k i t . Claimant r e f u s e d t o t u r n over Harmon's k i t t o 
him because the o t h e r a v a i l a b l e k i t was so d i s o r g a n i z e d as t o be 
d i f f i c u l t t o work w i t h . When i t became apparent t h a t c l a i m a n t 
would not v o l u n t a r i l y t u r n over the k i t , Harmon f o r c i b l y grabbed 
i t from her hands and r e t u r n e d i t t o the hardware room. 

The ensuing events are u n c l e a r . I t appears t h a t 
c l a i m a n t then f o l l o w e d Harmon t o the hardware room. Words were 
exchanged. Claimant l e f t the room and Harmon f o l l o w e d h e r . 
Claimant was very angry. Harmon wanted t o s t r a i g h t e n out the 
s i t u a t i o n . Claimant t o l d Harmon t o leave her a l o n e . When Harmon 
r e f u s e d t o l e a v e , c l a i m a n t p l a c e d her hand a g a i n s t Harmon's mouth 
and pushed. Harmon i n t e r p r e t e d the shove as a s l a p and i n f o r m e d 
the r e c e p t i o n i s t t h a t c l a i m a n t had slapped him.. 

S h o r t l y t h e r e a f t e r , c l a i m a n t and Harmon c o n f r o n t e d one 
another a g a i n . Claimant r a i s e d her r i g h t hand as i f t o s t r i k e 
Harmon. Harmon grabbed her hand w i t h h i s own hand and pushed 
c l a i m a n t a g a i n s t a p a r t i t i o n i n - o r d e r , t o r e s t r a i n her. During 
t h i s s t r u g g l e , c l a i m a n t s u f f e r e d an i n j u r y t o .her r i g h t thumb. 

Claimant's account of the a l t e r c a t i o n i s not r e l i a b l e . 
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CONCLUSIONS OF LAW AND OPINION 

The Referee found c l a i m a n t t o be not t r u t h f u l i n her 
t e s t i m o n y . We note i n t h i s r e g a r d t h a t on the day of the 
a l t e r c a t i o n , c l a i m a n t wrote down her account of the i n c i d e n t . She 
wrote t h a t she "put [ h e r ] hand up t o [Harmon's] mouth." However, 
i n her d e p o s i t i o n l a t e r , and i n her t e s t i m o n y a t h e a r i n g , c l a i m a n t 
i n d i c a t e d t h a t she merely pushed on c l a i m a n t ' s shoulder i n o r d e r 
t o get by him and she d e n i e d , t o u c h i n g h i s mouth. The stat e m e n t s 
are c l e a r l y not c o n s i s t e n t . Moreover, by c l a i m a n t ' s own admission 
and the stat e m e n t s of o t h e r w i t n e s s e s , c l a i m a n t was very a g i t a t e d 
and angry d u r i n g the i n c i d e n t . We agree w i t h the Referee t h a t 
c l a i m a n t ' s r e c o l l e c t i o n of the i n c i d e n t i s not r e l i a b l e . 

T u r n i n g t o the m e r i t s , t h e i n s u r e r argued a l t e r n a t i v e 
grounds a t h e a r i n g f o r u p h o l d i n g i t s d e n i a l . F i r s t , the i n s u r e r 
argued t h a t c l a i m a n t ' s thumb i n j u r y d i d not occur d u r i n g t h e work 
a l t e r c a t i o n , but i n s t e a d r e s u l t e d from an o f f - w o r k i n c i d e n t . 
Second, t he i n s u r e r argued t h a t even i f c l a i m a n t d i d i n j u r e her 
thumb d u r i n g the work a l t e r c a t i o n , her i n j u r y i s not compensable 
pur s u a n t t o t h e s o - c a l l e d "aggressor defense" c o n t a i n e d i n former 
ORS 656.0 0 5 ( 8 ) ( a ) (now ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ) . 

With r e g a r d t o the f i r s t defense, s e v e r a l w i t n e s s e s , 
i n c l u d i n g Jenson who was f i l l i n g o u t an employment a p p l i c a t i o n a t 
the t i m e , c r e d i b l y t e s t i f i e d t h a t c l a i m a n t appeared t o have 
i n j u r e d her thumb almost i m m e d i a t e l y a f t e r the i n c i d e n t . A l t h o u g h 
the i n s u r e r argues t h a t c l a i m a n t may have i n j u r e d her 
thumb w h i l e water s k i i n g e a r l i e r i n the week, no p e r s u a s i v e 
evidence s u p p o r t s t h i s c o n c l u s i o n . We conclude t h a t c l a i m a n t has 
proven by a preponderance o f the evidence t h a t the i n j u r y t o her 
thumb r e s u l t e d from t h e w o r k ' a l t e r c a t i o n . 

The Referee found, however, t h a t c l a i m a n t ' s i n j u r y was 
not compensable because she had been the aggressor i n the 
a l t e r c a t i o n . The a p p l i c a b l e s t a t u t e i s former ORS 656 .005 ( 8 ) ( a ) , 
which p r o v i d e s , as r e l e v a n t : 

"*** However, 'compensable i n j u r y ' does n o t 
i n c l u d e i n j u r y t o any a c t i v e p a r t i c i p a n t i n 
a s s a u l t s or combats which are not connected 
t o the j o b assignment and which amount t o a 
d e v i a t i o n from customary d u t i e s . " 

Pursuant t o t h e s t a t u t e , f o u r r e q u i r e m e n t s must be 
e s t a b l i s h e d : (1) The c l a i m a n t must be an a c t i v e p a r t i c i p a n t ; (2) 
i n a s s a u l t s or combats; (2) which must not be connected t o the j o b 
assignment; and (4) which must amount t o a d e v i a t i o n from 
customary d u t i e s . Kessen v. Boise Cascade Corp., 71 Or App 545, 
548 (1984). I n Kessen, c l a i m a n t was i n j u r e d by a co-employee's 
punch a f t e r a n g r i l y approaching t h e co-employee and g r a b b i n g t h e 
co-employee's p r e v i o u s l y i n j u r e d arm. The c o u r t concluded t h a t 
c l a i m a n t ' s i n j u r i e s were not compensable. The Court reasoned as 
f o l l o w s (Id_. a t 548): 

"Claimant was an a c t i v e p a r t i c i p a n t i n the 
a l t e r c a t i o n . A l t h o u g h he was the r e c i p i e n t 
o f t h e o n l y blow s t r u c k , he was the one 
who, because o f h i s anger, v o c a l t i r a d e and 
t h r e a t e n i n g g e s t u r e s , a c t u a l l y i n i t i a t e d 
the f i g h t . We agree w i t h the r e f e r e e i n 
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h i s c h a r a c t e r i z a t i o n of c l a i m a n t as being 
the aggressor. " 

Here, the grounds f o r f i n d i n g c l a i m a n t t o be the 
aggressor are even s t r o n g e r . Claimant t o o k , and r e f u s e d t o 
r e t u r n , Harmon's p r o p e r t y . She a c t u a l l y s t r u c k the f i r s t blow 
which, we f i n d , was something between a shove and a s l a p t o 
Harmon's mouth. The c r e d i b l e evidence e s t a b l i s h e s t h a t c l a i m a n t 
was e x t r e m e l y angry, t h r o u g h o u t the c o n f r o n t a t i o n , whereas Harmon 
was r e l a t i v e l y calm t h r o u g h o u t . I n a d d i t i o n , we accept Harmon's 
t e s t i m o n y t o the e f f e c t t h a t h i s goa l i n approaching c l a i m a n t 
f o l l o w i n g the i n i t i a l c o n f r o n t a t i o n was t o t r y t o e x p l a i n h i s 
p o s i t i o n t o her, not t o p h y s i c a l l y c o n f r o n t her. F u r t h e r , t h e 
i n j u r y t o c l a i m a n t ' s thumb was the d i r e c t r e s u l t of the s t r u g g l e 
which ensued f o l l o w i n g her t h r e a t e n i n g Harmon by again r a i s i n g her 
r i g h t hand as i f t o s t r i k e him. 

Moreover, the c l a i m a n t ' s conduct i n s t r i k i n g Harmon once 
and t h r e a t e n i n g t o s t r i k e him again c l e a r l y c o n s t i t u t e s an 
" a s s a u l t " w i t h i n the meaning of the s t a t u t e . 

The a s s a u l t was not connected t o c l a i m a n t ' s j o b 
assignment any more than the a s s a u l t i n Kessen, supra, was 
connected t o the t r u c k d r i v e r ' s j o b assignment t h e r e . F i n a l l y , 
c l a i m a n t ' s a l t e r c a t i o n w i t h Harmon was c l e a r l y a d e v i a t i o n from 
her normal j o b d u t i e s . We conclude t h a t c l a i m a n t d i d not s u s t a i n 
a compensable i n j u r y . Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

ORDER 

The Referee's order dated February 2 5 , 1 9 8 8 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , payable from the i n s u r e r t o i t s 
c o u n s e l , not t o exceed $ 1 , 7 6 6 , i s approved. 

BILLY J . McADAMS, Cla i m a n t WCB 87-15975 
H o l l a n d e r & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s November 8, 1989 
Rankin, e t a t . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n of t h a t p o r t i o n 
of our October 2 7 , 1 9 8 9 Order on Review t h a t d e c l i n e d t o award an 
assessed fee f o r s e r v i c e s rendered on review f o r s u c c e s s f u l l y 
p r e v a i l i n g a g a i n s t the s e l f - i n s u r e d employer's appeal from a 
Referee's o r d e r s e t t i n g a s i d e i t s d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . We d e c l i n e d t o award an a t t o r n e y f e e 
because c l a i m a n t ' s counsel had not f i l e d a statement o f s e r v i c e s . 
E n c l o s i n g a statem e n t o f s e r v i c e s f o r h i s counsel's e f f o r t s a t the 
h e a r i n g and on Board r e v i e w , c l a i m a n t seeks an a t t o r n e y f e e f o r 
s e r v i c e s rendered a t the h e a r i n g and Board l e v e l . 

Where c l a i m a n t f i n a l l y p r e v a i l s i n a h e a r i n g b e f o r e t he 
Referee or i n a review by the Board, the Referee or Board s h a l l 
a l l o w a reasonable a t t o r n e y f e e . ORS 6 5 6 . 3 8 6 ( 1 ) . F u r t h e r m o r e , i f 
a request f o r Board review i s i n i t i a t e d by a c a r r i e r , and t h e 
Board f i n d s t h a t t h e compensation awarded t o c l a i m a n t s h o u l d not 
be d i s a l l o w e d or reduced, the c a r r i e r s h a l l be r e q u i r e d t o pay t o 
c l a i m a n t or c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y f e e i n an 
amount s e t by the Board. ORS 6 5 6 . 3 8 2 ( 2 ) . 

Statements of s e r v i c e s are due w i t h i n 15 days of t h e 
c o n c l u s i o n of t he pr o c e e d i n g and w i t h i n 15 days a f t e r the f i l i n g 
o f the l a s t b r i e f t o the Board. OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( a ) , ( d ) 
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(Repealed and r e p l a c e d by OAR 4 3 8 - 1 5 - 0 2 8 , A p r i l 1, 1 9 8 9 , WCB 
Admin. Order 2 - 1 9 8 9 ) . When a statement o f s e r v i c e s has been 
u n t i m e l y s u b m i t t e d , we have proceeded t o address a t t o r n e y f e e 
r e q u e s t s , p r o v i d e d t h a t we r e t a i n e d j u r i s d i c t i o n over t h e m e r i t s 
of the case. Marie C. Walsh, 41 Van Natt a 777 ( 1 9 8 9 ) . 

Here, c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t the employer's d e n i a l a t the h e a r i n g l e v e l and f o r 
s u c c e s s f u l l y d e f e n d i n g the Referee's order on Board r e v i e w . See 
ORS 656.386(1); 6 5 6 . 3 8 2 ( 2 ) . He acknowledges t h a t h i s cou n s e l has 
f a i l e d t o comply w i t h t h e aforementioned Board r u l e s c o n c e r n i n g 
the submission o f statements o f s e r v i c e s . Despite c l a i m a n t ' s 
o m i s s i o n s , s i n c e we s t i l l r e t a i n j u r i s d i c t i o n over t he m e r i t s o f 
the case, we proceed t o c o n s i d e r the a t t o r n e y f e e r e q u e s t s . 

A f t e r review of the statements of s e r v i c e s and c o n s i d e r i n g 
the f a c t o r s s et f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a reasonable 
assessed fee f o r s e r v i c e s a t the h e a r i n g and on Board review o f 
$ 3 , 7 0 0 , t o be p a i d by the employer. 

A c c o r d i n g l y , our October 2 7 , 1 9 8 9 order i s wi t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our October 2 7 , 1 9 8 9 order i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. . 
!-aBBggg=ggg—BBSS " 

EMMA L. PRUITT, C l a i m a n t WCB 87-07455 
Malagon, e t a l . , C l a i m a n t ' s A t t o r n e y s November 8, 1989 
Nancy Marque ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n o f 
Referee Gruber's o r d e r t h a t s e t aside i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r her p s y c h o l o g i c a l c o n d i t i o n . On 
revi e w , the i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s o f Fact w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant was r e q u i r e d t o do work on s h o r t n o t i c e and she 
had d i f f i c u l t y meeting d e a d l i n e s . Claimant had no one t o a s s i s t 
her i f she c o u l d not complete her work and she was r e q u i r e d t o 
pe r f o r m r e c e p t i o n i s t d u t i e s i n t h a t person's absence. 

ULTIMATE FINDINGS OF FACT 

Claimant e x p e r i e n c e d r e a l events and c o n d i t i o n s d u r i n g 
her employment which were capable of p r o d u c i n g s t r e s s when viewed 
o b j e c t i v e l y . These events and c o n d i t i o n s were t h e major 
c o n t r i b u t i n g cause of c l a i m a n t ' s mental d i s o r d e r . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t met her burden o f 
e s t a b l i s h i n g t h a t her work a c t i v i t i e s were the major c o n t r i b u t i n g 
cause o f her o c c u p a t i o n a l d i s e a s e . We agree. 
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To determine the c o m p e n s a b i l i t y of a mental s t r e s s 
c l a i m , f o u r q u e s t i o n s must be asked: (1) What were the " r e a l " 
events and c o n d i t i o n s o f c l a i m a n t ' s employment? (2) Were those 
r e a l events and c o n d i t i o n s capable o f p r o d u c i n g s t r e s s when viewed 
" o b j e c t i v e l y " , even though an average worker might not have 
responded a d v e r s e l y t o them? (3) Did c l a i m a n t s u f f e r a mental 
d i s o r d e r ? (4) Were the r e a l , s t r e s s f u l events and c o n d i t i o n s the 
"major c o n t r i b u t i n g cause" of c l a i m a n t ' s mental d i s o r d e r ? 
McGarrah v. SAIF, 296 Or 145 ( 1983 ) ; L.eary v. P a c i f i c Northwest 
B e l l , 67 Or App 766 ( 1 9 8 4 ) ; see Elwood v. SAIF, 67 Or App 134 
(19 8 4 ) ; SAIF v. Gygi, 55 Or App 570, 574, rev den 292 Or 825 
(1982 ) . 

The Referee found t h a t , i n 1978, the sc h o o l d i s t r i c t 
h i r e d a new s u p e r i n t e n d e n t who became c l a i m a n t ' s s u p e r v i s o r . 
C l a i m a n t ' s d u t i e s i n c l u d e d a t t e n d i n g board and.budget meetings and 
t y p i n g minutes p r i o r t o the next meeting. Claimant was a l s o a 
p e r s o n a l s e c r e t a r y t o the s u p e r i n t e n d e n t and was o f t e n g i v e n l a s t 
minute jobs t o complete. 

Claimant and o t h e r w i t n e s s e s t e s t i f i e d t h a t she was 
r e q u i r e d t o do work on s h o r t n o t i c e and t h a t she had t r o u b l e 
meeting d e a d l i n e s . She had no back-up a t work and was r e q u i r e d t o 
p e r f o r m r e c e p t i o n i s t d u t i e s i f the r e c e p t i o n i s t was not t h e r e . 

I n McGarrah, the Court gave examples of events and 
c o n d i t i o n s t h a t , from an o b j e c t i v e s t a n d p o i n t , e x i s t e d i n 
r e a l i t y . A worker's i n a b i l i t y t o keep up w i t h t h e pace o f the j o b 
and the p r e s s u r e of an e x e c u t i v e or management p o s i t i o n are two 
examples of r e a l s t r e s s . McGarrah, 296 Or a t 164. A l s o , see 
Be t r e A. M e l l e s , 41 Van N a t t a 434 (1989) (Long w o r k i n g hours 
o b j e c t i v e l y capable o f p r o d u c i n g s t r e s s ) . 

SAIF acknowledges t h a t c l a i m a n t ' s s e c r e t a r i a l p o s i t i o n 
was capable of c a u s i n g s t r e s s . However, c h a r a c t e r i z i n g c l a i m a n t ' s 
s e c r e t a r i a l p o s i t i o n as " t y p i c a l " , SAIF suggests t h a t the s t r e s s 
was " o r d i n a r y . " McGarrah o f f e r s no d i s t i n c t i o n between " o r d i n a r y " 
and " e x t r a o r d i n a r y 1 5 s t r e s s . Thus, the r e l e v a n t q u e s t i o n remains 
whether the r e a l events and c o n d i t i o n s were capable o f c a u s i n g 
s t r e s s . A f t e r c o n d u c t i n g our review o f the l a y and m e d i c a l 
evidence, we answer the afo r e m e n t i o n e d q u e s t i o n i n the a f f i r m a t i v e . 

Dr. Brown, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , concluded 
t h a t c l a i m a n t s u f f e r e d from a major a f f e c t i v e d i s o r d e r , 
d e p r e s s i o n . SAIF a l s o concedes t h a t the c l a i m a n t s u f f e r e d from 
a n x i e t y , but contends t h a t i t d i d not a r i s e out o f her work. 
Based upon the l a y evidence and the o p i n i o n of c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t : , we f i n d t h a t c l a i m a n t s u f f e r e d from a mental 
d i s o r d e r . 

F i n a l l y , t h e worker must prove t h a t employment 
c o n d i t i o n s , when compared t o non-employment c o n d i t i o n s , were the 
"major c o n t r i b u t i n g cause" of the mental d i s o r d e r . McGarrah, 
296 Or a t 166. 

SAIF f i r s t contends t h a t c l a i m a n t ' s i n j u r y i s n ot 
compensable because her a n x i e t y r e s u l t e d from her a n t i c i p a t i o n o f 
r e t u r n i n g , t o work ( a f t e r t a k i n g a leave f o r u n r e l a t e d s u r g e r y ) , 
r a t h e r than from c o n d i t i o n s o f employment. SAIF r e l i e s on Elwood 
v. SAIF, supra, where a s t r e s s c l a i m was found not compensable 
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because the s t r e s s r e s u l t e d from a c t u a l or a n t i c i p a t e d 
unemployment. We f i n d Elwood t o be d i s t i n g u i s h a b l e . 

U n l i k e Elwood, c l a i m a n t was not e x p e r i e n c i n g s t r e s s as a 
r e s u l t of a c t u a l or a n t i c i p a t e d unemployment. I n s t e a d , c l a i m a n t ' s 
a n x i e t y was an ongoing e v e n t , a t t r i b u t a b l e t o over two years o f a 
c o n t i n u i n g s e r i e s of s t r e s s f u l events and c o n d i t i o n s which 
o c c u r r e d d u r i n g her employment. Consequently, we d i s a g r e e w i t h 
SAIF's a s s e r t i o n t h a t c l a i m a n t ' s a n x i e t y about r e t u r n i n g t o work 
r e p r e s e n t s a non-work r e l a t e d s t r e s s o r . 

A l t e r n a t i v e l y , SAIF argues t h a t even i f a n x i e t y about 
r e t u r n i n g t o work i s w o r k - r e l a t e d , the o n - t h e - j o b s t r e s s o r s were 
not the major c o n t r i b u t i n g cause of c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . SAIF p o i n t s t o c l a i m a n t ' s d i v o r c e ( f o u r years p r i o r t o 
her c l a i m ) , t o her s e p a r a t i o n from a male roommate and t o her 
r e c e n t s u r g e r y as b e i n g the major c o n t r i b u t i n g causes of her 
c o n d i t i o n . 

The Referee concluded t h a t , a l t h o u g h t h e r e was a 
temporal r e l a t i o n s h i p between c l a i m a n t ' s s e p a r a t i o n from her 
roommate and her s e e k i n g p s y c h i a t r i c t r e a t m e n t , t h e t r e a t i n g 
d o c t o r , Dr. Brown, was i n the best p o s i t i o n t o p r o v i d e an o p i n i o n 
as t o the cause of her c o n d i t i o n . The Referee noted t h a t , w h i l e 
both d o c t o r s who examined the c l a i m a n t were w e l l - q u a l i f i e d , 
c l a i m a n t ' s d o c t o r examined and t r e a t e d her over an extended p e r i o d 
of t i m e , w h i l e Dr. H o l l a n d , who conducted an independent m e d i c a l 
e x a m i n a t i o n , o n l y examined c l a i m a n t on one o c c a s i o n . We agree 
w i t h the Referee's r e a s o n i n g . 

A l t h o u g h Dr. Brown was aware of the c i r c u m s t a n c e s of 
c l a i m a n t ' s p o s s i b l e o f f - t h e - j o b s t r e s s o r s , he s t i l l concluded t h a t 
i t was the o n - t h e - j o b s t r e s s o r s t h a t were the major cause o f her 
need f o r t r e a t m e n t . I n a d d i t i o n t o f i n d i n g Dr. Brown more 
p e r s u a s i v e than Dr. H o l l a n d , the Referee a l s o based h i s c o n c l u s i o n 
on the c r e d i b l e t e s t i m o n y of c l a i m a n t a t the time of the h e a r i n g . 
We agree w i t h the Referee, and conclude t h a t under the 
c i r c u m s t a n c e s , c l a i m a n t ' s o n - t h e - j o b s t r e s s o r s were the major 
cause of her need f o r t r e a t m e n t . Her c o n d i t i o n i s t h e r e f o r e 
compensable. 

ORDER 

The Referee's order dated A p r i l 25, 1988, i s a f f i r m e d . 
For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a a 
reasonable assessed fee of $650, to be p a i d by the SAIF 
C o r p o r a t i o n . 

NORMAN A. VANDYKE, Cla i m a n t WCB 87-08915 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s November 8, 1989 
David 0. Home, Defense A t t o r n e y Order on Review 

Reviewed by Board Members Cushing and Gerner. 

Claimant r e q u e s t s review of Referee St. M a r t i n ' s o r d e r 
t h a t upheld the i n s u r e r ' s "de f a c t o " d e n i a l of h i s medical 
s e r v i c e s c l a i m f o r low back s u r g e r y . I n a d d i t i o n , c l a i m a n t has 
requested t h a t the Board remand t h i s case t o the Referee f o r t h e 
admission and c o n s i d e r a t i o n o f f u r t h e r documentary ev i d e n c e . 

The Board a f f i r m s t h e o r d e r of the Referee. 
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ISSUES 

1. Whether remand i s a p p r o p r i a t e . 

2. Whether. c l a i m a n t ' s c l a i m f o r low back s u r g e r y i s a 
reasonable and necessary medical s e r v i c e r e l a t e d t o h i s 
compensable i n j u r y . 

FINDINGS OF FACT 

Medical S e r v i c e s 

C l a i m a n t , 39 a t the h e a r i n g , has a h i s t o r y o f low back 
problems. I n May, 1977, Dr. Nash, c l a i m a n t ' s t r e a t i n g surgeon, 
performed an L4-5 discectomy and L5 laminectomy. A few weeks 
l a t e r , c l a i m a n t r e t u r n e d t o r e g u l a r work as a c o n c r e t e f i n i s h e r . 
He a p p a r e n t l y worked w i t h o u t d i f f i c u l t y u n t i l a p p r o x i m a t e l y 1980, 
when he began t o ex p e r i e n c e a r e c u r r e n c e of low back p a i n . He 
r e t u r n e d t o Nash, who recommended f u r t h e r s u r g e r y . I n August, 
1980, Nash performed an L5-S1 discectomy and laminectomy. As 
b e f o r e , c l a i m a n t r e t u r n e d t o r e g u l a r work w i t h i n a few weeks. 

. I n 1984, c l a i m a n t began w o r k i n g as a t r u c k d r i v e r and 
salesman f o r a lumber y a r d . On August 15, 1985, he s u s t a i n e d a 
compensable low back i n j u r y . He a p p a r e n t l y r e t u r n e d t o work the 
next day. On August 21, 1985, he was examined by Dr. T i l d e n , a 
c h i r o p r a c t o r , who diagnosed a m i l d lumbosacral s t r a i n . T i l d e n 
t r e a t e d w i t h c h i r o p r a c t i c adjustment and p h y s i o t h e r a p y f o r 
a p p r o x i m a t e l y one month. 

Claimant c o n t i n u e d t o work a t the lumber yar d u n t i l 
December, 1985. T h e r e a f t e r , he worked b r i e f l y as a w e l d e r , 
c a b i n e t maker, p a i n t e r , and c o n c r e t e f i n i s h e r . I n March, 1986, he 
r e t u r n e d t o Dr. T i l d e n w i t h c o m p l a i n t s of i n c r e a s i n g low back 
p a i n . Again, T i l d e n t r e a t e d c l a i m a n t f o r a p p r o x i m a t e l y one month. 

I n J u l y , 1986, c l a i m a n t was reexamined by Dr. Nash. I n 
the f o l l o w i n g t h r e e months, he underwent a CT scan, myelogram, 
repeat CT scan, and a MRI of the c e r v i c a l s p i n e . I n October, 
1986, he was examined by Dr. B e r k e l e l y , a neurosurgeon, and Dr. 
W a l l e r , a microneurosurgeon. 

I n December, 1986, Dr. Nash requested a u t h o r i z a t i o n from 
the i n s u r e r t o p e r f o r m s u r g e r y on c l a i m a n t ' s low back. The 
f o l l o w i n g month, t h e i n s u r e r informed Nash, by w r i t t e n l e t t e r , 
t h a t i t would not a u t h o r i z e the requested s u r g e r y . 

I n A p r i l , 1987, c l a i m a n t underwent an MRI of the lumbar 
s p i n e . A few days l a t e r , he was examined by the Orthopaedic 
C o n s u l t a n t s . 

I n J u l y , 1987,. c l a i m a n t was examined by Dr. Pace, a 
c h i r o p r a c t o r . 

Remand 

The h e a r i n g convened on January 1 1, 1988. The r e c o r d 
was l e f t open a t the c l o s e o f the h e a r i n g f o r t e l e p h o n i c c l o s i n g 
arguments. On February 1, 1988, the r e c o r d was c l o s e d and on 
February 1 1, 1988, the Referee issued h i s Opinion and Order. 

On March .8, 1988, c l a i m a n t a p p a r e n t l y underwent a CT 
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scan. Dr. Nash has a p p a r e n t l y authored two medical r e p o r t s o f 
March 3, 1988, and A p r i l 14, 1988. 

Claimant seeks t o submit the r e s u l t s of c l a i m a n t ' s CT 
scan and the two a d d i t i o n a l r e p o r t s of Dr. Nash i n t o e vidence. 

ULTIMATE FINDINGS OF FACT 

Surgery i s not reasonable and necessary f o r the 
compensable c o n d i t i o n . 

CONCLUSIONS OF LAW 

Remand 

The Board may remand a case t o the Referee i f i t 
determines t h a t the r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed or heard by the Referee. 
ORS 656 .295 ( 5) . 

Here, c l a i m a n t seeks remand t o submit f u r t h e r 
documentary evidence i n t o the r e c o r d and t o have the Referee 
r e c o n s i d e r the m e d i c a l s e r v i c e s q u e s t i o n . We do not f i n d t h e 
r e c o r d was i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard by the Referee. I n f a c t , the Referee l e f t t h e 
r e c o r d open f o r s e v e r a l days beyond the date the h e a r i n g c l o s e d . 
A f t e r being a d v i s e d by the p a r t i e s t h a t " n o t h i n g f u r t h e r would be 
s u b m i t t e d , " the Referee c l o s e d the r e c o r d . 

A c c o r d i n g l y , we are not persuaded t h a t remand i s 
a p p r o p r i a t e . 

M e dical S e r v i c e s 

A worker i s e n t i t l e d t o reasonable and necessary m e d i c a l 
s e r v i c e s f o r the d i s a b l i n g r e s u l t s of a compensable i n j u r y , even 
i f p r e e x i s t i n g problems c o n t r i b u t e t o the d i s a b i l i t y . 
Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 
698 (1987); James v. Kemper Insurance Co., 81 Or App 80, 
84 ( 1 9 8 7 ) ; see ORS 656.245(1) . 

Here, the m e d i c a l evidence i s d i v i d e d on the q u e s t i o n of 
whether Dr. Nash's proposed low back s u r g e r y i s a reasonable and 
necessary medical s e r v i c e . Drs. Nash and Be r k e l e y recommend 
s u r g i c a l i n t e r v e n t i o n . Dr. Waller and the C o n s u l t a n t s are of the 
o p i n i o n t h a t f u r t h e r s u r g e r y i s not w a r r a n t e d . 

Claimant has undergone s e v e r a l d i a g n o s t i c s t u d i e s . The 
i n i t i a l CT scan revealed:' 

"IMPRESSION: No d e f i n i t e d i s c h e r n i a t i o n . 
P r i o r laminectomy, L5 e c c e n t r i c t o t h e 
l e f t . No d e f i n i t e evidence o f nerve r o o t 
entrapment." 

The c e r v i c a l MRI study concluded: "IMPRESSION: NO SIGNIFICANT 
CERVICAL SPINE ABNORMALITIES ARE SEEN." F i n a l l y , the lumbar MRI 
s t u d y showed: 

"IMPRESSION: FINDINGS AT THE L5-S1 AREA 
ARE COMPATIBLE WITH PREVIOUS SURGERY BUT 
THE EXTRADURAL IMPRESSION UPON THE LEFT 
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SIDE OF THE THECAL SAC THAT -EXTENDS UP OVER 
THE DORSUM OF THE VERTEBRA GOULD REPRESENT 
SCAR AND/OR RECURRENT DISC. THE FINDINGS 
AT THE L4-5 REGION APPEAR MINIMAL." 
(Emphasis a d d e d ) . 

Although we g e n e r a l l y a s s i g n g r e a t weight to the o p i n i o n 
of a w o r k e r ' s t r e a t i n g p h y s i c i a n , i n t h i s c a s e , we f i n d p e r s u a s i v e 
r e a s o n s to do o t h e r w i s e . See Weiland v. S A I F , 64 Or App 810 
( 1 9 8 3 ) . That i s , the o n l y remarkable f i n d i n g from the above 
d i a g n o s t i c t e s t s i s the p o s s i b i l i t y of a r e c u r r e n t d i s c a t the 
L5-S1 l e v e l . Y e t , Dr. Nash proposes to o p e r a t e a t L 4 - 5 . 
( E x . 4 3 ) . Although Dr. B e r k e l e y c o n c u r s w i t h Nash i n s o f a r a s 
recommending s u r g e r y , he i s of the o p i n i o n t h a t s u r g e r y s h o u l d 
t a k e p l a c e a t the L5-S1 l e v e l . ( E x . . 4 8 ) . Thus, Nash i s the o n l y 
p h y s i c i a n recommending s u r g e r y a t L 4 - 5 . 

Moreover> a s i d e from the d i s a g r e e m e n t between D r s . Nash 
and B e r k e l e y c o n c e r n i n g the a p p r o p r i a t e l o c a t i o n f o r s u r g i c a l 
i n t e r v e n t i o n , both the C o n s u l t a n t s and Dr. W a l l e r opine t h a t the 
d i a g n o s t i c s t u d i e s do not s u p p o r t f u r t h e r s u r g e r y . ( E x s . 47-7, 
50-2, 5 4 - 2 1 ) . A f t e r r e v i e w i n g the m e d i c a l e v i d e n c e , we a r e 
persuaded by the w e l l r e a s o n e d o p i n i o n of Dr. W a l l e r . See Somers 
v. S A I F , 77 Or App 259 ( 1 9 8 6 ) . W a l l e r t e s t i f i e d : 

" [ C l a i m a n t ] d o e s n ' t have a n y t h i n g on h i s 
x - r a y s t h a t would l e n d i t s e l f to a 
s u c c e s s f u l outcome. I t i s a r e g r e t t a b l e 
s i t u a t i o n of a man who has p e r s i s t e n t 
c o m p l a i n t s but u n l e s s t h e r e i s something 
t h a t one can i d e n t i f y a n a t o m i c a l l y on t h e s e 
s o p h i s t i c a t e d s t u d i e s t h a t i s a bone 
h e r n i a t i o n or n a r r o w i n g of the s p i n a l 
c a n a l , I don't t h i n k he i s going to g e t 
b e t t e r . I don't doubt the c a p a b i l i t i e s of 
Dr. Nash or B a r k l e y [ s i c ] to get him 
through the o p e r a t i o n , but t h a t i s n ' t the 
question,. I t i s : can he improve? I don't 
t h i n k s o . " 

A c c o r d i n g l y , on t h i s r e c o r d , we agree w i t h the R e f e r e e ' s 
c o n c l u s i o n t h a t the r e q u e s t e d a u t h o r i z a t i o n f o r low back s u r g e r y 
i s not a r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e . 

ORDER 

The R e f e r e e ' s . o r d e r , dated F e b r u a r y 11, 1988, i s 
a f f i r m e d . 

ROBERT S. WATERSTON, Cl a i m a n t WCB 87-02554 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y November 8, 1989 
Anne K e l l e y , A s s i s t a n t A t t o r n e y General Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Howe's o r d e r t h a t 
d e c l i n e d to r a t e the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y and 
d e c l i n e d to a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g by the Department of J u s t i c e , 
a d j u s t i n g agent f o r the Inmate I n j u r y Fund ( F u n d ) ; C l a i m a n t has 
a l s o s u b m i t t e d c o p i e s of emergency room and x - r a y r e p o r t s not 
o t h e r w i s e i n the r e c o r d . We t r e a t t h i s s u b m i s s i o n as a r e q u e s t 
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f o r remand t o the Referee f o r the t a k i n g o f a d d i t i o n a l e v i d e n c e . 
On re v i e w , the i s s u e s are remand, j u r i s d i c t i o n , c l a i m s p r o c e s s i n g , 
permanent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 

FACTS 

On December 27, 1986, c l a i m a n t , an Oregon S t a t e 
P e n i t e n t i a r y inmate, compensably i n j u r e d h i s r i g h t hand, w h i l e 
working a t the p r i s o n farm annex. He d i d not r e t u r n t o work the 
day o f the i n j u r y . He r e p o r t e d the i n j u r y t o . h i s s u p e r v i s o r , 
s h o r t l y a f t e r the i n j u r y o c c u r r e d . He was f i r s t seen a t the 
p r i s o n h o s p i t a l and l a t e r o b t a i n e d emergency room t r e a t m e n t a t a 
l o c a l h o s p i t a l . The d i a g n o s i s was r i g h t thumb f r a c t u r e . 
F o l l o w i n g the h o s p i t a l e x a m i n a t i o n , c l a i m a n t ' s r i g h t hand was 
wrapped and s p l i n t e d f o r a p p r o x i m a t e l y f o u r days. 

Claimant f i l e d an a c c i d e n t r e p o r t w i t h h i s s u p e r v i s o r on 
the date o f i n j u r y . A p r i s o n nurse prepared the i n i t i a l m e d i c a l 
r e p o r t ^ on January 5, 1987, and sent i t t o the Fund. The r e p o r t 
i n d i c a t e d c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , but had been 
r e l e a s e d t o r e g u l a r work. The nurse r e p o r t e d t h a t no permanent, 
impairment was a n t i c i p a t e d . 

On January 26, 1987, the Fund sent c l a i m a n t a n o t i c e 
e n t i t l e d : "NOTICE OF NONDISABLING CLAIM ACCEPTANCE AND I N I T I A L 
DETERMINATION OF AWARD." The n o t i c e i n f o r m e d c l a i m a n t t h a t h i s 
c l a i m had been accepted and c l a s s i f i e d as n o n d i s a b l i n g and c l o s e d 
w i t h o u t compensation. The form a l s o c o n t a i n e d a paragraph 
a d v i s i n g c l a i m a n t of h i s h e a r i n g r i g h t s i f he o b j e c t e d t o the 
n o n d i s a b l i n g c l a i m d e t e r m i n a t i o n . Claimant made a t i m e l y r e q u e s t 
f o r h e a r i n g . At the h e a r i n g , c l a i m a n t e x h i b i t e d some evidence of 
r i g h t hand impairment r e s u l t i n g from the f r a c t u r e d r i g h t thumb. 

FINDINGS OF ULTIMATE FACT-

The r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed. The emergency room and x-ray 
r e p o r t s were o b t a i n a b l e w i t h due d i l i g e n c e a t the time o f 
h e a r i n g . 

C l aimant's c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t the 
time the N o t i c e o f Clos u r e was i s s u e d . The issuance o f the N o t i c e 
of C l osure was unreasonable. 

OPINION AND CONCLUSION 

We may remand to. the Referee should, we f i n d , t h a t the 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l evidence, i t must be c l e a r l y shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t 
the time o f the h e a r i n g . Kienow's Food Stores v. L y s t e r , 
79 Or App 416 (1 9 8 6 ) ; Bernard L. Osborn, 
37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d T m e m . 80 Or App 152 ( 1 9 8 6 ) . 

Here, we are not persuaded t h a t the r e c o r d has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed. 
There i s s u f f i c i e n t m e dical and l a y evidence c o n c e r n i n g t h e 
i n i t i a l d e t e r m i n a t i o n award i n the r e c o r d from which t o make a 
d e c i s i o n . Moreover, c l a i m a n t has not shown t h a t these s u b m i t t e d 
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m a t e r i a l s , each o f which i s dated some 11 months p r i o r t o the 
h e a r i n g , were not o b t a i n a b l e w i t h due d i l i g e n c e a t the time o f the 
h e a r i n g . 

The Referee addressed c l a i m a n t ' s e n t i t l e m e n t t o 
permanent d i s a b i l i t y r a t i n g and the p r o p r i e t y of p e n a l t i e s and 
a t t o r n e y fees f o r the Fund's a l l e g e d unreasonable c l a i m s 
p r o c e s s i n g . The Referee determined t h a t he c o u l d not r a t e 
c l a i m a n t f o r d i s a b i l i t y because ORS 655.520(2) p r o v i d e s t h a t an 
i n j u r e d inmate's d i s a b i l i t y can o n l y be determined a t the time o f 
the inmate's r e l e a s e from p r i s o n . We d i s a g r e e . 

An inmate or the b e n e f i c i a r y o f the inmate may o b t a i n 
r e v i e w o f a c t i o n taken on the c l a i m as p r o v i d e d i n ORS 656.283 t o 
656.304. ORS 655.525. Here, i n d i r e c t response t o the Fund's 
acceptance o f h i s c l a i m as n o n d i s a b l i n g and the c l o s u r e o f h i s 
c l a i m , c l a i m a n t r e q u e s t e d a h e a r i n g . Since c l a i m a n t was seeking 
review of an a c t i o n taken on h i s c l a i m , he i s e n t i t l e d t o be 
heard. I n t h i s - r e s p e c t , h i s disagreement w i t h the Fund's c l a i m s 
processing, i s not u n l i k e t h a t of a worker who i s di s e n c h a n t e d w i t h 
a c a r r i e r ' s n o t i c e o f c l a i m c l o s u r e and requests a 
r e d e t e r m i n a t i o n . See ORS 6 5 6 . 2 6 8 ( 3 ) ( e ) . : 

ORS 655.520(2) p r o v i d e s t h a t , upon the inmate's r e l e a s e 
from c o n f i n e m e n t , the inmate's i n i t i a l d i s a b i l i t y award s h a l l be 
r e a f f i r m e d or m o d i f i e d . Since, pursuant t o ORS 655.515(1), none 
of the d i s a b i l i t y b e n e f i t s g r a n t e d by the i n i t i a l award were 
payable u n t i l t h e inmate's r e l e a s e , the Fund contends t h a t the 
aforementioned p r o v i s i o n s mean t h a t the i n i t i a l award i s 
e f f e c t i v e l y i n t e r i m i n n a t u r e and t h a t the Hearings D i v i s i o n l a c k s 
j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . 

Because ORS 655.525 c l e a r l y p e r m i t s an inmate t o o b t a i n 
review of an a c t i o n on the c l a i m , we d i s a g r e e w i t h the Fund's 
c o n t e n t i o n . We i n t e r p r e t the " i n i t i a l award" r e q u i r e m e n t s o f 
ORS 655.520(1), as c r e a t i n g an o b l i g a t i o n on the p a r t of the Fund 
to d e c l a r e whether the c l a i m i s d i s a b l i n g or n o n d i s a b l i n g . By 
v i r t u e o f ORS 655.520(2), t h i s i n i t i a l assessment may be a l t e r e d 
a t the time of the inmate's r e l e a s e . For example, assuming t h a t 
the inmate's c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on r e l e a s e from 
c o n f i n e m e n t , the Fund would then proceed t o r a t e t h e e x t e n t of 
temporary and permanent d i s a b i l i t y , i f any. On the o t h e r hand, i f 
the inmate's c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y on r e l e a s e , 
the Fund would p r o v i d e temporary d i s a b i l i t y b e n e f i t s u n t i l c l a i m 
c l o s u r e was a p p r o p r i a t e . 

Here, f o l l o w i n g c l a i m a n t ' s emergency room t r e a t m e n t , h i s 
hand was wrapped and s p l i n t e d f o r a p p r o x i m a t e l y f o u r days. 
Furthermore, the nurse's January 5, 1987 r e p o r t notes t h a t 
c l a i m a n t had been r e l e a s e d f o r r e g u l a r work. The r e p o r t was dated 
some ni n e days a f t e r the compensable i n j u r y . F i n a l l y , t h e nurse 
r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was hot m e d i c a l l y s t a t i o n a r y . 
These c i r c u m s t a n c e s e s t a b l i s h c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y compensation f o r , a t a minimum, f o u r days. 
ORS 655.520(1); 656.210(3). A c c o r d i n g l y , . we conclude t h a t the 
i n j u r y was d i s a b l i n g . See ORS 655.505(3); 6 5 6 . 0 0 5 ( 7 ) ( b ) . 

T u r n i n g t o the e x t e n t . o f permanent d i s a b i l i t y i s s u e , we 
f i n d t h a t c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t the 
time of h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we note the absence 
of f u r t h e r m e d i c a l r e p o r t s s i n c e the issuance o f the p r i s o n 
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nurse's January 5, 1987 r e p o r t , which i n d i c a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y . Inasmuch as c l a i m a n t ' s 
c o n d i t i o n has not become m e d i c a l l y s t a t i o n a r y , i t would be 
i n a p p r o p r i a t e t o r a t e the e x t e n t of permanent d i s a b i l i t y , i f any, 
a t t r i b u t a b l e t o the compensable i n j u r y . See g e n e r a l l y , 
ORS 656 .268(3 )., (4 ) . Consequently, the c l a i m i s remanded t o the 
Fund f o r the issuance o f an award when c l a i m c l o s u r e i s 
a p p r o p r i a t e . See ORS 655.520(2). 

F i n a l l y , the Referee found t h a t c l a i m a n t had e s t a b l i s h e d 
the Fund's misconduct i n h a n d l i n g the c l a i m . Yet, because t h e r e 
was no compensation "due and owed" c l a i m a n t , the Referee reasoned 
t h a t no p e n a l t i e s c o u l d be assessed. The Referee f u r t h e r h e l d 
t h a t he c o u l d not assess a t t o r n e y fees a g a i n s t the Fund s i n c e 
ORS 656.262(10) and ORS 656.382 a u t h o r i z e a t t o r n e y fee assessments 
o n l y a g a i n s t i n s u r e r s or s e l f - i n s u r e d employers. 

A t t o r n e y fees are awardable under ORS Chapter 655. See 
Johnson v. SAIF, 267 Or 299 ( 1 9 7 3 ) ; S t a t e of Oregon v. Spear, 
94 Or App 677 ( 1 9 8 9 ) ; R i c h a r d T. B r y a n t , 40 Van N a t t a 1802 
(1988). F u r t h e r m o r e , c o n s i d e r i n g the r a t i o n a l e expressed i n the 
a forementioned cases, we conclude t h a t a t t o r n e y fees f o r 
unreasonable c l a i m s p r o c e s s i n g are l i k e w i s e r e c o v e r a b l e . 

We do not c o n s i d e r the Fund's d e c i s i o n t o c l a s s i f y the 
c l a i m as n o n d i s a b l i n g t o be unreasonable. At the time of the 
Fund's d e t e r m i n a t i o n , the o n l y r e p o r t s u b m i t t e d i n d i c a t e d t h a t 
c l a i m a n t was r e l e a s e d t o r e g u l a r work and t h a t no permanent 
impairment was a n t i c i p a t e d . I n a d d i t i o n , a t t h a t time t h e r e was 
no i n d i c a t i o n t h a t c l a i m a n t had been unable t o work. Since 
ORS 655.520(2) r e q u i r e d an i n i t i a l award upon the Fund's a p p r o v a l 
of the c l a i m , we do not f i n d the Fund's d e c i s i o n t o c a t e g o r i z e the 
c l a i m as n o n d i s a b l i n g based ,on the aforementioned r e p o r t t o have 
been unreasonable. 

N e v e r t h e l e s s , as p r e v i o u s l y n o t e d , the r e p o r t s t a t e d 
t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , c l a i m 
c l o s u r e was premature. T h i s c l o s u r e was unreasonable based on the 
medical r e p o r t s a v a i l a b l e . The e f f e c t of t h i s c l o s u r e was not 
f i n a l , however, as i t was o n l y an i n i t i a l award s u b j e c t t o 
r e - e v a l u a t i o n upon the inmate's r e l e a s e from t h i s i n s t i t u t i o n . 
N o netheless, such premature c l o s u r e c o u l d a f f e c t c l a i m a n t ' s r i g h t 
to b e n e f i t s and i s c l e a r l y c o n t r a r y t o ORS 656.268(3). 
Consequently, p e n a l t i e s and a t t o r n e y fees are w a r r a n t e d . 

ORDER 
The Referee's order dated November 20, 1987 i s r e v e r s e d 

i n p a r t . The c l a i m c l o s u r e i s s e t a s i d e and the c l a i m i s remanded 
to the Department of J u s t i c e , as a d j u s t i n g agent f o r the Inmate 
I n j u r y Fund, f o r f u r t h e r p r o c e s s i n g i n accordance w i t h law. 
C l aimant's a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d 
temporary d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , not t o 
exceed $750. Claimant i s awarded a p e n a l t y of $500. Cl a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an assessed fee of $200. The remainder of 
the Referee's o r d e r i s a f f i r m e d . 
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ALBERT L. WILSON, Claimant WCB 86-13411 
Pozzi, et a l . , Claimant's Attorneys November 8, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Cushing and Gerner. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Howell's o r d e r which: ( 1 ) upheld t h e s e l f - i n s u r e d employer's 
d e n i a l o f c l a i m a n t ' s medical s e r v i c e s c l a i m f o r s u r g e r y on h i s low 
back; ( 2 ) found t h a t the A p r i l 14, 1987 D e t e r m i n a t i o n Order had 
not c l o s e d h i s c l a i m p r e m a t u r e l y ; ( 3 ) d e c l i n e d t o g r a n t permanent 
t o t a l d i s a b i l i t y ; and ( 4 ) i n c r e a s e d c l a i m a n t ' s unscheduled awa'rd 
f o r a low back i n j u r y from 45 p e r c e n t (144 d e g r e e s ) , as awarded by 
the D e t e r m i n a t i o n Order, t o 70 p e r c e n t (224 d e g r e e s ) . Claimant 
f u r t h e r r e q u e s t s t h a t we remand the case t o the Referee f o r 
c o n s i d e r a t i o n o f new evidence. On r e v i e w , the is s u e s are 
c o m p e n s a b i l i t y , premature c l o s u r e , e x t e n t of permanent d i s a b i l i t y , 
and remand. We a f f i r m t h e Referee and d e c l i n e t o remand t h e case. 

FINDINGS OF FACT 
We adopt the Referee's " F i n d i n g s o f Fact." 

FINDINGS OF ULTIMATE FACT 

The requested s u r g e r y i s not reasonable and necessary as 
a r e s u l t o f h i s compensable low back i n j u r y . 

C l aimant was m e d i c a l l y s t a t i o n a r y on A p r i l 14, 1987. 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has 
s u s t a i n e d a permanent l o s s o f e a r n i n g c a p a c i t y equal t o 70 p e r c e n t . 

The r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y , or 
i n s u f f i c i e n t l y developed. 

CONCLUSIONS OF LAW 
We adopt the c o n c l u s i o n s of law as s e t f o r t h i n the 

"Co n c l u s i o n " p o r t i o n o f the Referee's o r d e r , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Claimant has requested t h a t we remand t h i s case t o the 
Referee f o r c o n s i d e r a t i o n of two documents. The f i r s t i s a 
November 9, 1987 l e t t e r from the employer t o c l a i m a n t , t e r m i n a t i n g 
c l a i m a n t ' s employment pu r s u a n t t o a l a b o r agreement. The second, 
i s a p o s t - o p e r a t i v e r e p o r t from Dr. B e r t , c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t . I f we remand t h i s case, the employer has a l s o 
requested c o n s i d e r a t i o n o f a v o c a t i o n a l r e p o r t , which t e r m i n a t e d 
c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e . 

We may remand t o the Referee i f we f i n d t h a t the r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand, i t must be shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e 
the h e a r i n g . Bernard L. Osborn, 37 Van Na t t a 1054, 1055, a f f ' d mem 
80 Or App 152 ( 1 9 8 6 ) . 

I n r e g a r d t o the November 1987 l e t t e r from the employer 
t o c l a i m a n t , we f i n d t h a t i t was u n o b t a i n a b l e p r i o r t o the h e a r i n g 
as i t was not generated u n t i l a f t e r t h e h e a r i n g . We conclude, 

-2029-



however, t h a t the c o n t e n t of the l e t t e r i s not m a t e r i a l t o a 
d e t e r m i n a t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y as i t e x i s t e d a t 
the time o f h e a r i n g . A c c o r d i n g l y , remand i s not m e r i t e d . See 
Linda L. C a r r o l l , 40 Van Na t t a 1095, 1097 ( 1 9 8 8 ) . 

I n r e g a r d t o the p o s t - o p e r a t i v e r e p o r t from Dr. B e r t , we 
aga i n f i n d t h a t i t was u n o b t a i n a b l e p r i o r t o the h e a r i n g as the 
sur g e r y d i d n o t ta k e p l a c e u n t i l a f t e r the h e a r i n g . We con c l u d e , 
however, t h a t the. r e p o r t i s c u m u l a t i v e and does not c o n s t i t u t e 
grounds t o r e q u i r e remand. The s o l e reason f o r Dr. B e r t ' s 
recommendation o f s u r g e r y was f o r r e l i e f o f p a i n . The Referee 
found, and we agree, t h a t c l a i m a n t d i d not exp e r i e n c e as much p a i n 
or. have as severe l i m i t a t i o n s as he r e p r e s e n t e d t o a l l p h y s i c i a n s 
who examined him, i n c l u d i n g Dr. B e r t . Dr. B e r t ' s p o s t - o p e r a t i v e 
r e p o r t i n d i c a t e s t h a t c l a i m a n t ' s s u b j e c t i v e p a i n c o m p l a i n t s have 
subsided. 

A f t e r c o n d u c t i n g our review o f t h i s m a t t e r , we are 
persuaded t h a t the p r e s e n t r e c o r d , w i t h o u t the i n c l u s i o n o f 
Dr. B e r t ' s r e p o r t , i s s u f f i c i e n t l y developed i n reg a r d t o the i s s u e 
of reasonableness and n e c e s s i t y of the requested s u r g e r y . 
A c c o r d i n g l y , t h i s document does not e s t a b l i s h t h a t the r e c o r d was 
i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed. 
Claimant's r e q u e s t f o r remand i s deni e d . As we have denied 
c l a i m a n t ' s r e q u e s t f o r remand, we do not reach the employer's 
a l t e r n a t i v e r e q u e s t f o r remand. 

ORDER 

The Referee's o r d e r dated October 15, 1987 i s a f f i r m e d . 
A c l i e n t - p a i d f e e , not t o exceed $2,264, i s approved. 

.RONALD L. CANTER, Claimant 
Pozzi, Wilson, e t a l . , Claimant's Attorneys 
Acker, Underwood & Smith, Defense Attorneys 
M i t c h e l l , Lang & Smith, Defense Attorneys 
Meyers & T e r r a l l , Defense Attorneys 
Schwenn, Bradley, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m 

WCB 85-10160, 86-05754, 86-05463, 
86-05753 & 86-17036 

November 9, 1989 
Order on Review 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Tenenbaum's o r d e r t h a t : ( 1 ) upheld S c o t t Wetzel S e r v i c e s ' d e n i a l 
of h i s a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; and ( 2 ) d e c l i n e d t o 
award c l a i m a n t ' s a t t o r n e y an assessed fee f o r s e r v i c e s rendered 
p r i o r t o the issuance of an or d e r under former ORS 656.307. 
Claimant a l s o r e q u e s t s an assessed f ee f o r s e r v i c e s , on Board 
review 

The i s s u e s are a g g r a v a t i o n , i n c l u d i n g the p r o p r i e t y o f 
the Referee's r u l i n g on t h i s i s s u e , and a t t o r n e y f e e s . 

We r e v e r s e . . 

FINDINGS OF FACT , 

Claimant has a h i s t o r y of low back problems, d a t i n g back 
t o a compensable i n j u r y w i t h S c o t t Wetzel's i n s u r e d i n November 
1983. Claimant s u b s e q u e n t l y went t o work f o r a second employer, 
i n s u r e d by the SAIF C o r p o r a t i o n . I n J u l y 1985, he exp e r i e n c e d a 
f l a r e - u p o f low back p a i n and f i l e d c l a i m s w i t h S c o t t Wetzel and 
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SAIF. S c o t t Wetzel i s s u e d a d e n i a l of both c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y on August 9, 1985. 

Claimant then went t o work f o r a t h i r d employer, a l s o 
i n s u r e d by SAIF. I n October 1985, he experienced another f l a r e - u p 
of back p a i n w h i l e w o r k i n g f o r t h a t employer. SAIF accepted the 
f l a r e - u p as a new i n j u r y . S e v e r a l months l a t e r , i n December 1985, 
c l a i m a n t e x p e r i e n c e d y e t another f l a r e - u p of back p a i n w h i l e 
w o r k i n g f o r a f o u r t h employer, i n s u r e d by Crawford and Company. 

On A p r i l 7, 1986, Crawford and Company denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s December 1985 f l a r e - u p . On A p r i l 14, 
1986, SAIF denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s J u l y 1985 and 
October 1985 f l a r e - u p s . On t h a t same d a t e , SAIF requested 
d e s i g n a t i o n of a pay i n g agent r e g a r d i n g c l a i m a n t ' s f l a r e - u p s i n 
J u l y , October and December 1985. 

Claim a n t ' s a t t o r n e y f i l e d h e a r i n g r e q u e s t s on the d e n i a l s 
i s s u e d by S c o t t Wetzel, SAIF and Crawford and Company. An or d e r 
p u r s u a n t t o former ORS 656.307 issued on May 14, 1986. Under t he 
terms o f t h a t o r d e r , a l l t h r e e i n s u r e r s agreed t h a t r e s p o n s i b i l i t y 
was the o n l y i s s u e i n c o n t e n t i o n . P r i o r t o the issuance o f t h a t 
o r d e r , c l a i m a n t ' s a t t o r n e y a s s i s t e d the v a r i o u s i n s u r e r s t o c l a r i f y 
f a c t s and i s s u e s . 

I n September 1986, c l a i m a n t experienced y e t another 
f l a r e - u p o f back p a i n w h i l e working f o r a f i f t h employer, a l s o 
i n s u r e d by SAIF. On November 12, 1986, SAIF f o r m a l l y denied 
r e s p o n s i b i l i t y f o r the f l a r e - u p on b e h a l f o f t h a t employer. 

Cl a i m a n t ' s v a r i o u s h e a r i n g r e q u e s t s were c o n s o l i d a t e d and 
heard i n one p r o c e e d i n g . R e s p o n s i b i l i t y and a t t o r n e y fees were the 
o n l y i s s u e s r a i s e d and l i t i g a t e d by the p a r t i e s a t h e a r i n g . 

FINDINGS OF ULTIMATE FACT 
Claimant's a t t o r n e y was i n s t r u m e n t a l i n p r o t e c t i n g 

c l a i m a n t ' s r i g h t t o compensation p r i o r t o issuance o f the ".307" 
ord e r on May 14, 1986 . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n R u l i n g 

The Referee assigned r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o S c o t t Wetzel, and s e t aside i t s d e n i a l i n s o f a r 
as i t a p p l i e d t o c o n t i n u i n g medical s e r v i c e s . However, t h e Referee 
upheld the d e n i a l i n s o f a r as i t a p p l i e d t o d i s a b i l i t y 
compensation. The Referee premised the l a t t e r r u l i n g on her 
f i n d i n g t h a t c l a i m a n t had not demonstrated a worsening o f h i s 
u n d e r l y i n g c o n d i t i o n . 

On re v i e w , c l a i m a n t contends t h a t he has demonstrated a 
compensable worsening of h i s c o n d i t i o n . We, i n s t e a d , conclude t h a t 
the Referee's r u l i n g was beyond the scope o f the i s s u e s r a i s e d a t 
h e a r i n g and should be re v e r s e d on t h a t ground. As a p a r t y t o the 
March 1986 ".307" o r d e r , S c o t t Wetzel conceded c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . I t d i d not r e a s s e r t a c o m p e n s a b i l i t y 
i s s u e a t h e a r i n g . As a r e s u l t , t h a t i s s u e was n o t , r a i s e d a t 
h e a r i n g . A c c o r d i n g l y , the Referee e r r e d i n u p h o l d i n g 
S c o t t Wetzel's a g g r a v a t i o n d e n i a l . 
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A t t o r n e y Fee a t Hearing L e v e l 
C l a i m a n t contends t h a t the Referee e r r e d i n d e c l i n i n g t o 

award an a t t o r n e y fee f o r s e r v i c e s rendered p r i o r t o the issuance 
of the May 1986 ".307" o r d e r . We agree. 

Assessed fees f o r s e r v i c e s a t the h e a r i n g l e v e l are 
a u t h o r i z e d under ORS 656.386(1). Under t h a t p r o v i s i o n , c l a i m a n t i s 
e n t i t l e d t o a reasonable c a r r i e r - p a i d fee f o r f i n a l l y p r e v a i l i n g i n 
a " r e j e c t e d case," d e f i n e d as a case i n which e n t i t l e m e n t t o 
r e c e i v e compensation, as opposed t o the amount of compensation, 
i s a t i s s u e . S h o r t v. SAIF, 305 Or 541, 545-546 (19 8 8 ) ; 
Rhonda L. B i l o d e a u , 41 Van N a t t a 11 (1989). C o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m w i t h S c o t t Wetzel was f i n a l l y r e s o l v e d w i t h the 
issuance of the May 1986 ".307" o r d e r . N e v e r t h e l e s s , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e , payable by S c o t t W e t z e l , 
i f he rendered s e r v i c e s p r o t e c t i n g c l a i m a n t ' s compensation p r i o r t o 
issuance of t h a t o r d e r . 

The Referee d e c l i n e d t o award an a t t o r n e y fee because she 
was not persuaded t h a t c l a i m a n t ' s a t t o r n e y had rendered s e r v i c e s i n 
f u r t h e r a n c e of the .307 o r d e r , or had o t h e r w i s e been i n s t r u m e n t a l 
i n o b t a i n i n g b e n e f i t s f o r c l a i m a n t . We d i s a g r e e . S c o t t Wetzel's 
August 9, 1985 d e n i a l was of both c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y , and i t would have become f i n a l i f c l a i m a n t ' s 
a t t o r n e y had not f i l e d a h e a r i n g request on the d e n i a l . P r i o r t o 
issuance of the ".307" or d e r some nine months a f t e r S c o t t Wetzel's 
d e n i a l , c l a i m a n t ' s a t t o r n e y a s s i s t e d the v a r i o u s i n s u r e r s t o 
c l a r i f y f a c t s and i s s u e s . We conclude t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a f e e f o r these s e r v i c e s under ORS 656.386(1), payable 
by S c o t t W e t z e l . See former OAR 438-47-015; Donald D. D a v i s , 
40 Van N a t t a 2000 TT988); Ronald L. Warner, 40 Van N a t t a 1082, 1194 
(1988). 

A t t o r n e y Fee on Board Review 

F i n a l l y , c l a i m a n t contends t h a t h i s a t t o r n e y i s e n t i t l e d 
t o a c a r r i e r - p a i d f e e , payable by S c o t t Wetzel, f o r s e r v i c e s on 
Board review r e g a r d i n g the Referee's a g g r a v a t i o n r u l i n g . We agree. 

As di s c u s s e d above, ORS 656.386(1) a u t h o r i z e s a 
reasonable c a r r i e r - p a i d fee f o r f i n a l l y p r e v a i l i n g i n a case i n 
which the employer or c a r r i e r c o n t e s t s e n t i t l e m e n t t o 
compensation. Short v. SAIF, supra; Rhonda L. B i l o d e a u , s u p r a . 
As a r e s u l t o f the Referee's r u l i n g , c l a i m a n t was r e q u i r e d t o 
l i t i g a t e the c o m p e n s a b i l i t y i s s u e on Board review. We r e c o g n i z e 
t h a t S c o t t Wetzel conceded c o m p e n s a b i l i t y of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m when i t j o i n e d the May 1986 ".307" o r d e r . We a l s o r e c o g n i z e 
t h a t i t made no a t t e m p t t o r e l i t i g a t e t h a t i s s u e a t h e a r i n g . 
N e v e r t h e l e s s , i t took the p o s i t i o n on Board review t h a t the 
Referee's r u l i n g s hould be a f f i r m e d , and i t s u b m i t t e d a b r i e f i n 
s u p p o r t of t h a t p o s i t i o n . Under these c i r c u m s t a n c e s , we f i n d t h a t 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y fee on Board r e v i e w 
under ORS 656.386(1), payable by S c o t t Wetzel. 

ORDER 

The Referee's o r d e r dated February 26, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . S c o t t Wetzel S e r v i c e s ' d e n i a l i s s e t 
a s i d e i n i t s e n t i r e t y , and t h e c l a i m i s remanded t o S c o t t Wetzel 
f o r p r o c e s s i n g a c c o r d i n g t o law. Claimant's a t t o r n e y i s awarded a 
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$300 assessed fee f o r s e r v i c e s rendered p r i o r t o the issuance o f 
the ".307" o r d e r , payable by S c o t t Wetzel S e r v i c e s . The remainder 
o f t h e Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded 
an a d d i t i o n a l $500 fee f o r s e r v i c e s on review r e g a r d i n g the 
Referee's a g g r a v a t i o n r u l i n g , payable by S c o t t Wetzel. The Board 
approves a c l i e n t - p a i d fee f o r counsel f o r S c o t t Wetzel, not t o 
exceed $348.50. The Board approves a c l i e n t - p a i d fee f o r cou n s e l 
f o r Crawford and Company, n o t t o exceed $176. 

JAMES C. C0NAWAY, Claimant WCB 87-03789 
Rex Q. Smith, Claimant's Attorney November 9, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

Claimant r e q u e s t s review of Referee Bethlahmy's o r d e r 
which: ( 1 ) upheld t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r d i a b e t e s and chest p a i n s ; ( 2 ) awarded 
c l a i m a n t ' s a t t o r n e y $600, r a t h e r than t h e g r e a t e r sum, sought f o r 
h i s e f f o r t s i n evokin g the i n s u r e r ' s r e c i s s i o n of a subsequent 
d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a q u a d r i c e p 
b i o p s y . On review, t h e is s u e s are c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We rev e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s of Fact." 

FINDINGS OF ULTIMATE FACT 
Claimant has not made a medical s e r v i c e s c l a i m f o r 

d i a b e t e s and ches t p a i n s . 

CONCLUSIONS OF LAW 

The Referee upheld t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s d i a b e t e s and ches t p a i n s . The Referee's d e c i s i o n was 
based on the l a c k o f a c a u s a l r e l a t i o n s h i p between those c o n d i t i o n s 
and e i t h e r c l a i m a n t ' s employment or p r e v i o u s compensable back 
i n j u r y . A l t h o u g h we agree t h a t t h e r e i s no ca u s a l r e l a t i o n s h i p , 
the r e c o r d does not e s t a b l i s h t h a t c l a i m a n t made a c l a i m f o r such 
c o n d i t i o n s . A c c o r d i n g l y , the d e n i a l was issued p r e m a t u r e l y . 

I n the p r e s e n t case, the i n s u r e r issued a d e n i a l o f 
c l a i m a n t ' s d i a b e t e s and ch e s t p a i n s on the ba s i s t h a t those 
c o n d i t i o n s were not r e l a t e d t o h i s employment or p r i o r compensable 
back c o n d i t i o n . The d e n i a l notes t h a t t h e i n s u r e r was " i n r e c e i p t 
of medical i n f o r m a t i o n t h a t [ c l a i m a n t ] r e c e i v e d care f o r d i a b e t e s 
and c h e s t p a i n s . " The med i c a l i n f o r m a t i o n t h a t t h e i n s u r e r r e l i e d 
upon, however, i s not i n t h e r e c o r d . I n s t e a d , t h e r e i s a s h o r t 
memorandum, dated a p p r o x i m a t e l y 8 months a f t e r the d e n i a l , from 
Dr. Sonneland which s t a t e s i n t e r a l i a : 

" I have been t r e a t i n g [ c l a i m a n t ] f o r 
medi c a l problems i n c l u d i n g d i a b e t e s 
m e l l i t i s s i n c e May, 1986. Based on my 
i n f o r m a t i o n t h e r e i s no cau s a l r e l a t i o n s h i p 
between h i s d i a b e t e s and h i s back c l a i m . " 

A l t h o u g h Dr. Sonneland s t a t e s t h a t she has been t r e a t i n g 
c l a i m a n t " f o r d i a b e t e s , t h e r e i s no evidence i n the r e c o r d t h a t any 
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m e d i c a l b i l l s f o r such t r e a t m e n t , or medical r e p o r t s / c h a r t notes 
r e f e r e n c i n g such t r e a t m e n t , were pr e s e n t e d t o the i n s u r e r p r i o r t o 
the d e n i a l . A l t h o u g h i t i s c o n c e i v a b l e t h a t such m a t e r i a l s were 
pr e s e n t e d t o the i n s u r e r , t h e r e c o r d i s s i l e n t on t h i s i s s u e . 

Under some c i r c u m s t a n c e s , a " p r e c a u t i o n a r y " d e n i a l 
i s s u e d by an i n s u r e r i s p r o p e r . See Johnson v. Spectra P h y s i c s , 
303 Or 49, 57 ( 1 9 8 7 ) ; Sidney M. Brooks, 38 Van Na t t a 925, 926 
( 1 9 8 6 ) . I n the i n s t a n t case, however, t h e r e i s no evidence t h a t a 
c l a i m was ever made f o r d i a b e t e s and chest p a i n s ; t h e r e f o r e , any 
d e n i a l of those c o n d i t i o n s would be premature. A l v i n H. Despain, 
40 Van N a t t a 1823. A c c o r d i n g l y , t he d e n i a l must be s e t a s i d e as 
premature. << 

I n r egard t o the a t t o r n e y fee awarded t o c l a i m a n t ' s 
a t t o r n e y f o r o b t a i n i n g a r e c i s s i o n of the March 10, 1987 d e n i a l , 
we adopt t he Referee's "Conclusions and Reasons." 

ORDER 

The Referee's order dated October 20, 1987, as amended 
October 26, 1987, i s rev e r s e d i n p a r t and a f f i r m e d i n p a r t . That 
p o r t i o n of the ord e r which upheld t he January 14, 1987 d e n i a l i s 
rev e r s e d and the d e n i a l i s s e t aside as premature. For h i s 
e f f o r t s a t h e a r i n g and on Board Review c o n c e r n i n g t h i s i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a reasonable assessed f ee of $200. 
A c l i e n t - p a i d f e e , not t o exceed $952, i s approved. 

RICHARD A. AEH, Claimant WCB 87-10687 
Becker & Hunt, Claimant's Attorneys November 13, 1989 
Roberts, et a l . , Defense Attorneys Order on Reconsideration 

The i n s u r e r requested r e c o n s i d e r a t i o n of t h a t p o r t i o n o f 
our October 3, 1989, Order on Review, which a f f i r m e d the Referee's 
assessment o f a $400 assessed a t t o r n e y f e e f o r i t s a l l e g e d l y 
unreasonable d e l a y i n d i s c l o s i n g c e r t a i n photographs. I n o r d e r t o 
co n s i d e r t he i n s u r e r ' s r e q u e s t , we abated our o r d e r , on 
October 24, 1989, and a l l o w e d c l a i m a n t 10 days t o respond. Having 
r e c e i v e d c l a i m a n t ' s response, we have r e c o n s i d e r e d the a t t o r n e y 
fee m a t t e r . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) p r o v i d e s f o r t he assessment o f an 
a t t o r n e y fee under ORS 6 5 6 . 3 8 2 ( 1 ) , which, i n t u r n , a l l o w s f o r 
an a t t o r n e y fee when an i n s u r e r or s e l f - i n s u r e d employer 
"unreasonably r e s i s t s the payment of compensation." E l l i s v. 
McCall I n s u l a t i o n , . 3 0 8 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 
41 Van N a t t a 1774 ( 1 9 8 9 ) . Here, a l t h o u g h the i n s u r e r unreasonably 
delayed d i s c l o s i n g c e r t a i n photographs, i t s d e l a y d i d n o t r e s u l t 
i n any r e s i s t a n c e t o the payment of compensation. A c c o r d i n g l y , on 
t h i s r e c o r d , an a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) i s not 
assessable and we were i n c o r r e c t t o a f f i r m the Referee's award o f 
such a fee i n our October 5, 1989 Order on Review. 

A f t e r w i t h d r a w i n g our p r i o r order and r e c o n s i d e r i n g t h e 
a t t o r n e y f e e mater, we r e v e r s e t h a t p o r t i o n o f the Referee's o r d e r 
t h a t assessed an a t t o r n e y fee f o r the i n s u r e r ' s delay i n 
d i s c l o s i n g c e r t a i n photographs; o t h e r w i s e , we a f f i r m the Referee's 
o r d e r . We, t h e r e f o r e , adhere t o and r e p u b l i s h our order o f 
October 5, 1989, as amended h e r e i n . 

IT IS SO ORDERED. •, 
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RICHARD D. CONLEY, Claimant WCB 87-06962 
W.D. Bates, J r . , Claimant's Attorney November 13, 1989 
Schwabe, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

Claimant r e q u e s t s review of Referee Huffman's o r d e r 
t h a t : (1) awarded 10 p e r c e n t (13.5 degrees) scheduled permanent 
d i s a b i l i t y f o r l o s s of use or f u n c t i o n of the r i g h t f o o t ; and 
(2) found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on June 2, 1986, 
th e r e b y r e d u c i n g h i s temporary p a r t i a l d i s a b i l i t y as awarded by a 
D e t e r m i n a t i o n Order. Claimant seeks t he admission o f a d d i t i o n a l 
documents as new e x h i b i t s . We t r e a t such a request as a motion t o 
remand. Judy A. B r i t t o n , 37 Van Natta 1262 (1985). The 
s e l f - i n s u r e d employer c r o s s - r e q u e s t s review, c o n t e n d i n g t h a t t h e 
permanent d i s a b i l i t y award should be reduced or e l i m i n a t e d . We 
a f f i r m . 

ISSUES 

The i s s u e s on rev i e w are e x t e n t o f permanent d i s a b i l i t y , 
e n t i t l e m e n t t o temporary p a r t i a l d i s a b i l i t y , and remand. 

FINDINGS OF FACT 

Claimant s u f f e r e d a compensable i n j u r y t o h i s r i g h t f o o t 
on September 24, 1985. He was worki n g as an o f f b e a r e r on t h e 
gr e e n - c h a i n when a l a r g e c a n t f e l l on h i s r i g h t f o o t , b r e a k i n g t h e 
d i s t a l second m e t a t a r s a l and the p r o x i m a l aspect of the second 
d i g i t . He was t r e a t e d by Dr. G r i f f i t h , o s t e o p a t h , and r e t u r n e d t o 
work seven weeks a f t e r the a c c i d e n t . A f t e r working f o r a few 
days, c l a i m a n t s u f f e r e d s w e l l i n g and d i s c o m f o r t and was taken o f f 
wor k. 

He then s t a r t e d t r e a t i n g w i t h Dr. Roy, f o o t s p e c i a l i s t , 
who p r e s c r i b e d an o r t h o t i c w a l k i n g d e v i c e . He was able t o r e t u r n 
t o work on a l i m i t e d b a s i s but c o n t i n u e d t o r e p o r t p a i n and 
numbness. Dr. Roy p r e s c r i b e d acupuncture i n A p r i l , 1986, t o 
reduce d i s c o m f o r t . On June 2, 1986, Dr. Roy d e c l a r e d c l a i m a n t t o 
be m e d i c a l l y s t a t i o n a r y and p r e d i c t e d t h a t he would have 
d i f f i c u l t y w o r k i n g on h i s f e e t f o r more than two or t h r e e hours a t 
a t i m e . 

Claimant has s u f f e r e d l o s s of j o i n t p l a n t a r f l e x i o n o f 
the second t oe of h i s r i g h t f o o t . He has s u s t a i n e d permanent l o s s 
of use or f u n c t i o n of the r i g h t f o o t i n the minimal range. 

Claimant was m e d i c a l l y s t a t i o n a r y on June 2, 1986. 

CONCLUSIONS OF LAW AND OPINION 

Remand 
Under t h e r u l e s i n e f f e c t a t the time o f h e a r i n g , ( f o r m e r 

OAR 438- 0 7 - 0 0 5 ( 4 ) ) , the employer's a t t o r n e y should have 
t r a n s m i t t e d t o c l a i m a n t a l i s t o f documents t he employer i n t e n d e d 
t o o f f e r a t h e a r i n g . When the employer d i d not p r o v i d e such a 
l i s t , c l a i m a n t ' s a t t o r n e y f i l e d w i t h t h e Referee h i s own l i s t of 
documents. 

At h e a r i n g , t h e employer sought t o i n t r o d u c e 
32 e x h i b i t s . Claimant o b j e c t e d , p o i n t i n g out t h a t the employer 
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should have f i l e d a l i s t of these documents twenty days p r i o r t o 
h e a r i n g . The employer argued t h a t c l a i m a n t was not p r e j u d i c e d 
because he a l r e a d y had each document and requested t h e Referee t o 
f i n d t h a t t he employer had shown good cause f o r not meeting the 
twenty-day d e a d l i n e . The Referee found t h a t employer d i d not have 
good cause, and he d i d not admit any of the documents. 

Subsequently,, c l a i m a n t sought t o i n t r o d u c e c e r t a i n o f 
the documents p r e v i o u s l y o b j e c t e d t o and excluded. The Referee 
d e c l i n e d t o admit the documents and d e c l i n e d t o a l l o w c l a i m a n t t o 
use them f o r impeachment. 

Claimant has now a t t a c h e d two documents t o h i s b r i e f on 
r e v i e w ; we t r e a t such m a t e r i a l as a motion t o remand. • 
Judy A. B r i t t o n , supra. We d e c l i n e t o remand. To m e r i t remand, 
i t must be shown t h a t t he evidence s u b m i t t e d on review was not 
o b t a i n a b l e w i t h due d i l i g e n c e a t the time of h e a r i n g . D e l f i n a P. 
Lopez, 37 Van N a t t a 164 ( 1 9 8 5 ) . No such showing has been made. 

I n t h i s case, c l a i m a n t ' s a t t o r n e y had a l l t h e evidence 
now s u b m i t t e d p r i o r t o h e a r i n g and o b j e c t e d t o some of i t when 
o f f e r e d by t h e employer. Claimant s u c c e s s f u l l y r e s i s t e d t he 
i n t r o d u c t i o n of evidence by the employer, and then l a t e r wished t o 
use the same evidence t o e s t a b l i s h an a f f i r m a t i v e p o i n t . 
C o n s i d e r i n g c l a i m a n t ' s p r i o r o b j e c t i o n s a t h e a r i n g , we conclude 
t h a t he cannot now r e t r a c t those c o m p l a i n t s . 

E x t e n t of Permanent D i s a b i l i t y 

The Referee awarded c l a i m a n t 10 p e r c e n t scheduled 
permanent d i s a b i l i t y f o r h i s r i g h t , f o o t c o n d i t i o n . The employer 
cross-appeals t h i s award, a r g u i n g t h a t the evidence shows no 
permanent d i s a b i l i t y . 

C l a i mant was examined by Dr. McHolick,. o r t h o p e d i s t , a t 
the r e q u e s t of the employer and r e p o r t e d a l o s s of 20 degrees 
range o f motion i n c l a i m a n t ' s second t o e on .his r i g h t f o o t . T h i s 
medical evidence p l a c e s c l a i m a n t ' s permanent impairment i n t h e 
minimal range. Dr. Roy's t e s t i m o n y i n d i c a t e s t h a t c l a i m a n t w i l l 
have l i f e - l o n g d i f f i c u l t y w o r k i n g on h i s f e e t f o r extended 
p e r i o d s . We agree w i t h t h e Referee t h a t t he evidence s u p p o r t s an 
award of 10 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y . 

. C l aimant i s e n t i t l e d t o a c a r r i e r - p a i d fee f o r 
p r e v a i l i n g a g a i n s t the employer's c r o s s - r e q u e s t . ORS 656.382(2); 
Kordon v. Mercer I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) . Such a fee i s 
d e f i n e d as an "assessed f e e . " OAR 438-15-005(2). However, s i n c e 
we have not r e c e i v e d a statement of s e r v i c e s from c l a i m a n t ' s 
a t t o r n e y , we are unable t o award an assessed f e e . 
OAR 438-15-010(5). 

. ORDER 

The Referee's o r d e r dated October 1.5., 1987, i s 
a f f i r m e d . A , c l i e n t - p a i d f e e , not t o exceed $882, i s approved. 
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JANE B. PARVIS, Claimant WCB 86-14725 
C. Douglas O l i v e r , Claimant's Attorney November 13, 1989 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

Claimant r e q u e s t s review of Referee L i p t o n ' s o r d e r t h a t 
d e c l i n e d t o s e t a s i d e a Disputed Claim S e t t l e m e n t ("DCS"). On 
r e v i e w , t h e i s s u e i s whether t h e DCS should be s e t a s i d e . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

At the time c l a i m a n t signed the DCS, she had s u f f i c i e n t 
mental c a p a c i t y t o e n t e r i n t o a c o n t r a c t . She has not shown t h a t 
she e n t e r e d i n t o t he agreement as a r e s u l t o f duress. She was 
r e p r e s e n t e d by counsel and was f u l l y aware t h a t t h e r e was medical 
evidence both f o r and a g a i n s t her c l a i m . There has been no 
showing t h a t e i t h e r the employer or the SAIF C o r p o r a t i o n 
m i s r e p r e s e n t e d her work h i s t o r y t o the independent m e d i c a l 
examiners. There has been no showing of mutual mistake of f a c t 
between the p a r t i e s nor a c t u a l or c o n s t r u c t i v e f r a u d p e r p e t r a t e d 
a g a i n s t c l a i m a n t . 

Claimant has f a i l e d t o prove e x t r a o r d i n a r y c i r c u m s t a n c e s 
which would j u s t i f y s e t t i n g a s i d e the DCS. We r e j e c t c l a i m a n t ' s 
argument t h a t the d o c t r i n e of c o l l a t e r a l e s t o p p e l a p p l i e s i n t h i s 
case. 

ORDER 

The Referee's o r d e r , dated March 17, 1988, i s a f f i r m e d . 

WAYNE A. RATHMAN, Claimant WCB 86-09817 
Diane Gruber, Claimant's Attorney November 13, 1989 
Deborah L. Sather, Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
Uffelman's o r d e r which assessed a p e n a l t y and a s s o c i a t e s a t t o r n e y 
fee f o r an unreasonable d e n i a l . We r e v e r s e . 

ISSUES 

The s o l e i s s u e i s whether the i n s u r e r was unreasonable 
i n denying the c l a i m f o r d e p r e s s i o n based on the i n f o r m a t i o n i t 
had a t the time of the d e n i a l . 

FINDINGS OF FACT 

Begin n i n g i n 1981, c l a i m a n t was s u b j e c t t o s t r e s s w h i l e 
w o r k i n g f o r t h i s employer. Dr. Weitgarner has been c l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t s i n c e 1981. Claimant saw Dr. W e i t g a r t n e r 
f o r d e p r e s s i o n i n January 1986. Claimant stopped w o r k i n g on 
January 21, 1986. Dr. W e i t g a r t n e r f i l e d a form 827 on A p r i l 29, 
1986. He diagnosed d e p r e s s i o n w i t h e x p l o s i v e behavior and checked 
a box i n d i c a t i n g the c o n d i t i o n was w o r k - r e l a t e d . He noted t h a t 
c l a i m a n t was c o m p l a i n i n g of f a l s e a c c u s a t i o n s a t work which he 
c o u l d not judge the v e r a c i t y o f . 

The i n s u r e r denied t h e c l a i m on June 17, 1986. I t based 
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i t s d e n i a l on i t s b e l i e f t h a t work a c t i v i t i e s were not the major 
cause of c l a i m a n t ' s c o n d i t i o n . I t a l l e g e d t h a t the major causes 
were p e r s o n a l problems such as h i s b r o t h e r ' s death and h i s w i f e ' s 
cancer. 

At t h e time of the d e n i a l , t h e employer b e l i e v e d t h a t 
c l a i m a n t had l e f t h i s j o b i n January f o r a b e t t e r j o b . I t was 
a l s o aware of t h e death o f c l a i m a n t ' s b r o t h e r and c l a i m a n t ' s 
w i f e ' s cancer. 

CONCLUSIONS 

The Referee concluded t h a t the d e n i a l was unreasonable 
because i t was not supported by any medical evidence. We d i s a g r e e . 

At the time o f . t h e d e n i a l , t h e t r e a t i n g p h y s i c i a n had 
opined t h a t t h e d e p r e s s i o n was w o r k - r e l a t e d ; he had not opined 
t h a t work was the major cause o f the d e p r e s s i o n . F u r t h e r m o r e , he 
acknowledged t h a t h i s o p i n i o n was based oh c l a i m a n t ' s v e r s i o n o f 
the f a c t s which he c o u l d not judge. Furthermore, c l a i m a n t had 
q u i t work f o r . t h e employer and then f i l e d a c l a i m s e v e r a l months 
l a t e r . F i n a l l y , the employer was aware o f o f f - t h e ~ j o b s t r e s s o r s 
which c o u l d have c o n t r i b u t e d t o a d e p r e s s i o n . Under these 
c i r c u m s t a n c e s , we conclude t h a t i t was not unreasonable f o r t h e 
employer-to doubt t he c o m p e n s a b i l i t y o f the c l a i m and t o deny i t . 

ORDER 

The Referee's o r d e r dated November 10, 1987 i s r e v e r s e d 
i n p a r t . Those p o r t i o n s which assessed a p e n a l t y and a t t o r n e y f e e 
are r e v e r s e d . The Referee's order i s a f f i r m e d i n a l l o t h e r 
r e s p e c t s . A c l i e n t p a i d f e e , not t o exceed $700, i s approved f o r 
the i n s u r e r ' s . . 

KATHLEEN A. RODABAUGH, Claimant WCB 88-01610 
Durham, et a l . , Claimant's Attorneys November 13, 1989 
S t a f f o r d J. H a z e l t t e , Defense Attorney Order on Review 

Reviewed by Board Members Cushing and -Myers. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Neal's o r d e r which: ( 1 ) d e c l i n e d t o f i n d t h a t her temporary 
t o t a l d i s a b i l i t y b e n e f i t s had been i m p r o p e r l y reduced and then 
t e r m i n a t e d on March 14, 1988; and ( 2 ) d e c l i n e d t o assess a 
p e n a l t y and fee f o r unreasonable r e s i s t a n c e t o the payment o f 
compensation. 

ISSUES 

The f i r s t i s s u e i s whether the i n s u r e r i m p r o p e r l y 
reduced c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s t o 
temporary p a r t i a l . d i s a b i l i t y b e n e f i t s b e g i n n i n g January 5, 1988. 

The second i s s u e i s whether the. i n s u r e r i m p r o p e r l y 
p r o g r e s s i v e l y reduced the r a t e of temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s from-. January 20, 1.988 thr o u g h March 13, 1988 . 

• The t h i r d i s s u e i s whether, the i n s u r e r i m p r o p e r l y 
t e r m i n a t e d claimant.'s > temporary d i s a b i l i t y b e n e f i t s on March 14, 
1988. 

The f i n a l i s s u e i s whether c l a i m a n t i s e n t i t l e d t o a 
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p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee f o r the i n s u r e r ' s a l l e g e d l y 
unreasonable r e s i s t a n c e t o the payment of temporary d i s a b i l i t y 
compensation. 

FINDINGS OF FACT 

Cla i m a n t compensably i n j u r e d her low back on 
September 2 1 , 1987. Dr. Mason began t r e a t i n g c l a i m a n t i n 
November 1987. Dr. Mason r e l e a s e d c l a i m a n t t o p a r t - t i m e work 
as of December 1, 1987. 

Claimant r e t u r n e d t o p a r t - t i m e work on December 1, 
1987. She worked a p p r o x i m a t e l y f o u r hours w i t h p a i n . She was 
then suspended by her employer f o r reasons u n r e l a t e d t o her 
compensable i n j u r y . 

On December 3 1 , 1987, the employer sent c l a i m a n t a 
l e t t e r a l ong w i t h "a performance c o n t r a c t . " The l e t t e r s t a t e d 
t h a t i f c l a i m a n t d i d not s i g n the c o n t r a c t , t h e employer would 
c o n s i d e r c l a i m a n t t o have v o l u n t a r i l y q u i t . The c o n t r a c t r e q u i r e d 
c l a i m a n t t o acknowledge t h a t she was g u i l t y o f misconduct on t h e 
j o b . Claimant r e f u s e d t o s i g n the c o n t r a c t . 

The i n s u r e r reduced c l a i m a n t ' s b e n e f i t s from temporary 
t o t a l d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
as o f January 5, 1988. Dr. Mason c o n t i n u e d t o r e p o r t t h a t 
c l a i m a n t was capable of r e t u r n i n g t o p a r t - t i m e work t h r o u g h o u t 
January and February 1988. At one p o i n t , a f t e r t a l k i n g w i t h the 
employer, he r e p o r t e d t h a t c l a i m a n t c o u l d g r a d u a l l y i n c r e a s e her 
work hours. 

The i n s u r e r g r a d u a l l y reduced the amount of temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s t h r o u g h o u t January and February 1988. 
By March 14, 1988, the i n s u r e r t e r m i n a t e d temporary d i s a b i l i t y 
b e n e f i t s a l t o g e t h e r . 

On March 1, 1988, Dr. Mason r e p o r t e d t h a t c l a i m a n t had 
been unable t o work from January 20, 1988. Claimant then began 
seeing Dr. V a l l e r o y . Dr. V a l l e r o y s t a t e d on March 14, 1988 t h a t 
c l a i m a n t was s i g n i f i c a n t l y d i s a b l e d . Claimant was unable t o work 
a t t h a t t i m e . 

CONCLUSIONS AND OPINION 

Once c l a i m a n t r e t u r n e d t o p a r t - t i m e work, the i n s u r e r 
was j u s t i f i e d i n r e d u c i n g her temporary t o t a l d i s a b i l i t y b e n e f i t s 
t o temporary p a r t i a l d i s a b i l i t y , b e n e f i t s based on the d i f f e r e n c e 
between her r e g u l a r wage and the wage she earned w o r k i n g 
p a r t - t i m e . ORS 656.212; OAR 436-60-030(3). Once c l a i m a n t 
a c t u a l l y r e t u r n e d t o p a r t - t i m e work, the i n s u r e r was j u s t i f i e d i n 
pay i n g temporary p a r t i a l d i s a b i l i t y b e n e f i t s a t t h e r a t e 
e s t a b l i s h e d u n t i l she became unable t o work due t o her i n j u r y . 
Even though c l a i m a n t l e f t work, she l e f t work f o r reasons 
u n r e l a t e d t o her i n j u r y ; t h e r e f o r e , the i n s u r e r was j u s t i f i e d i n 
paying temporary p a r t i a l d i s a b i l i t y b e n e f i t s u n t i l c l a i m a n t became 
unable t o work due t o her i n j u r y . See Safeway Stores v. Owsley, 
91 Or App 475 (1 9 8 8 ) . T h e r e f o r e , t h e i n s u r e r was j u s t i f i e d i n 
paying c l a i m a n t o n l y temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
b e g i n n i n g January 5, 1988. 

However, we conclude, based on Dr. Mason's March 1, 1988 
r e p o r t , t h a t c l a i m a n t became t o t a l l y unable t o work due t o her 
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i n j u r y on January 20, 1988. Thus, c l a i m a n t was s u b s t a n t i v e l y 
e n t i t l e d t o r e c e i v e temporary t o t a l d i s a b i l i t y b e n e f i t s from 
January 20, 1988 on. Inasmuch as t h a t s u b s t a n t i v e e n t i t l e m e n t was 
not e s t a b l i s h e d u n t i l March 1, 1988, the i n s u r e r was p r o c e d u r a l l y 
c o r r e c t i n pa y i n g temporary p a r t i a l d i s a b i l i t y b e n e f i t s a t the 
r a t e e s t a b l i s h e d by d e d u c t i n g c l a i m a n t ' s p a r t - t i m e r a t e from her 
f u l l time r a t e u n t i l the i n s u r e r l e a r n e d t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d . At t h a t p o i n t , t h e i n s u r e r should have r e t r o a c t i v e l y 
p a i d c l a i m a n t the amount,she.was s u b s t a n t i v e l y e n t i t l e d t o . 

However, r a t h e r than paying temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s a t the proper r a t e , the i n s u r e r g r a d u a l l y reduced t h e 
temporary p a r t i a l d i s a b i l i t y payments u n t i l i t t e r m i n a t e d them 
c o m p l e t e l y . We f i n d no j u s t i f i c a t i o n f o r t h i s a c t i o n and conclude 
t h a t i t amounts t o an unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. Furthermore, the i n s u r e r was w i t h o u t any reasonable 
j u s t i f i c a t i o n f o r t o t a l l y t e r m i n a t i n g temporary d i s a b i l i t y 
b e n e f i t s . Claimant had never r e t u r n e d t o r e g u l a r work; n e i t h e r 
had she been r e l e a s e d t o r e g u l a r work and d e c l a r e d m e d i c a l l y 
s t a t i o n a r y . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 
(1988). ~~ ; ~ ~ ~ ' , . . . ; ~ 

The Referee concluded t h a t t h e i n s u r e r ' s a c t i o n s were 
c o r r e c t except t h a t i t should have r e i n s t a t e d c l a i m a n t t o 
temporary t o t a l d i s a b i l i t y b e n e f i t s as of March 14, 1988. She 
assessed no p e n a l t y or a s s o c i a t e d a t t o r n e y ' s f e e . Consequently, 
we modify the, RefereeVs o r d e r . 

ORDER 

The Referee's order of May 1 1 , 1988 i s m o d i f i e d . The 
ins u r e r , s h a l l pay c l a i m a n t the proper r a t e o f temporary p a r t i a l 
d i s a b i l i t y b e n e f i t s , based on the d i f f e r e n c e between her f u l l - t i m e 
wage and t h e amount she would have, earned w o r k i n g p a r t - t i m e had 
she c o n t i n u e d t o work p a r t - t i m e , from January 5, 1988 t h r o u g h 
January 19, 1988. The i n s u r e r s h a l l pay t o c l a i m a n t temporary 
t o t a l d i s a b i l i t y . b e n e f i t s from January 20, 1988 u n t i l such 
b e n e f i t s are p r o p e r l y t e r m i n a t e d a c c o r d i n g t o law. Claimant's 
a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , not t o exceed $3,800. The i n s u r e r s h a l l 
pay t o c l a i m a n t , as a p e n a l t y , an amount equal t o 25 p e r c e n t o f 
the a d d i t i o n a l compensation awarded h e r e i n . Claimant's a t t o r n e y 
i s awarded $1,125 as an a t t o r n e y , fee a s s o c i a t e d w i t h the p e n a l t y . 

, PAUL T. RUMREICH, Claimant "*.".''. WCB 87-06980,.86-10144 & 86-13825 
Francesconi, et a l . , Claimant's Attorneys November 13, 1989 
Ruth Cinniger (SAIF), Defense Attorney Order on Review 
Rankin, et a l . , Defense Attorneys 
Carl M. Davis, A s s i s t a n t Attorney General 

Reviewed by Board Members Howell and Speer. 

Raymond Clapp, an a l l e g e d noncomplying employer, 
r e q u e s t s r e v i e w - o f t h a t p o r t i o n of Referee Leahy's o r d e r t h a t s e t 
aside the•SAIF C o r p o r a t i o n ' s • d e n i a l of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m r e l a t i n g t o h i s r i g h t w r i s t . Claimant c r o s s - r e q u e s t s 
review o f those p o r t i o n s of the order t h a t upheld' a d e n i a l i s s u e d 
by t h e SAIF C o r p o r a t i o n on: b e h a l f o f another a l l e g e d noncomplying 
employer, Joseph Keyes. We r e v e r s e on the request f o r re v i e w and 
a f f i r m on the c r o s s - r e q u e s t . 
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ISSUES 
1. Whether c l a i m a n t was an independent c o n t r a c t o r , an 

employee of Raymond Clapp or an employee of Joseph Keyes on the 
date of h i s i n j u r y . 

2. I f c l a i m a n t was an employee of Clapp or Keyes, 
whether the employer was s u b j e c t t o the Workers' Compensation 
Law. 

3. I f so, whether c l a i m a n t s u s t a i n e d a compensable 
i n j u r y . 

4. I f so and i f c l a i m a n t was an employee o f Clapp, 
whether Keyes i s r e s p o n s i b l e f o r c l a i m a n t ' s i n j u r y under former 
ORS 656.029. 

FINDINGS OF FACT 

Claimant a c c i d e n t a l l y l a c e r a t e d h i s r i g h t w r i s t on 
February 28, 1981 w h i l e c l e a r i n g brush on a s m a l l p i e c e o f 
p r o p e r t y owned by Joseph Keyes. Keyes, a r e t i r e d e n g i n e e r , had 
purchased the p r o p e r t y a few days b e f o r e c l a i m a n t ' s i n j u r y and 
planned t o have a house b u i l t on i t f o r r e s a l e on the r e a l e s t a t e 
market. A f t e r p u r c h a s i n g t he p r o p e r t y , Keyes asked Raymond Clapp, 
a l i c e n s e d g e n e r a l c o n t r a c t o r , t o c l e a r i t . Clapp, i n t u r n , 
o f f e r e d t h i s work t o c l a i m a n t . 

Clapp had performed two o t h e r c o n s t r u c t i o n p r o j e c t s f o r 
Keyes d u r i n g l a t e 1980 and e a r l y 1981. The f i r s t was the 
remodeling o f a beach home f o r Keyes' p e r s o n a l use. The second 
was the c o n s t r u c t i o n of a guest house f o r the p e r s o n a l use o f 
members of Keyes' f a m i l y . Clapp b i l l e d Keyes f o r l a b o r and 
m a t e r i a l s t w i c e per month d u r i n g the course of these p r o j e c t s . 
Keyes a l s o a u t h o r i z e d Clapp t o charge some m a t e r i a l s on Keyes' 
account a t a lumber y a r d . I n a d d i t i o n t o h i s work f o r Keyes, 
Clapp was p e r f o r m i n g c o n s t r u c t i o n work f o r o t h e r persons d u r i n g 
t h i s p e r i o d . 

Claimant approached Clapp i n February 1981 a f t e r 
l e a r n i n g t h r o u g h f r i e n d s t h a t Clapp might be able t o p r o v i d e work 
f o r him. The two had never worked t o g e t h e r p r e v i o u s l y . They 
t e n t a t i v e l y agreed t h a t c l a i m a n t would be p a i d a t a r a t e of $6 per 
hour. Clapp then c o n t a c t e d Keyes and asked him i f he had any 
o b j e c t i o n t o c l a i m a n t p e r f o r m i n g the c l e a r i n g work. He e s t i m a t e d 
t h a t the t o t a l l a b o r c o s t f o r the j o b would be about $50. Keyes 
v o i c e d no o b j e c t i o n t o t h i s arrangement. 

Clapp i n s t r u c t e d c l a i m a n t t o meet him a t a c e r t a i n 
c o f f e e shop b e f o r e 8 o'clock on the morning of February 28, 1981. 
Claimant d i d so and then f o l l o w e d Clapp t o t h e j o b s i t e . On t h e 
way, the two stopped a t Clapp's t o o l shed and Clapp r e t r i e v e d a 
brush c u t t e r f o r c l a i m a n t ' s use t h a t day. At t h e j o b s i t e , Clapp 
i n s t r u c t e d c l a i m a n t t o c l e a r t he p r o p e r t y of brush and b l a c k b e r r y 
v i n e s , but t o leave any t r e e s s t a n d i n g . He a l s o t o l d c l a i m a n t t o 
p i l e whatever he c u t a t a c e r t a i n p l a c e on the l o t and burn i t . 
He l e f t c l a i m a n t a can o f g a s o l i n e f o r t h i s purpose. He then went 
t o another l o c a t i o n , l e a v i n g c l a i m a n t a l o n e . Claimant's i n j u r y 
o c c u r r e d about an hour and a h a l f l a t e r . Because of the i n j u r y , 
c l a i m a n t was unable t o c o n t i n u e c l e a r i n g the l o t . The j o b was 
l a t e r completed i n about an hour by a man named Bob Harn. 
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Before h i s i n j u r y , c l a i m a n t hoped t h a t h i s r e l a t i o n s h i p 
w i t h Clapp would be ongoing. Clapp, however, had g i v e n c l a i m a n t 
no i n d i c a t i o n t h a t more work would be a v a i l a b l e f o r him a f t e r he 
f i n i s h e d c l e a r i n g Keyes 1 l o t . 

On May 12, 1981, Keyes formed a c o r p o r a t i o n c a l l e d Arch 
Cape Development, I n c . f o r which he o b t a i n e d workers' compensation 
coverage t h r o u g h SAIF; Keyes h i r e d Clapp as a c o n s t r u c t i o n 
foreman f o r Arch Cape Development and a l s o h i r e d c l a i m a n t as a 
l a b o r e r a f t e r c l a i m a n t had recovered from h i s i n j u r y . On 
August 14, 1981, Keyes and Clapp p a i d c l a i m a n t $900 i n exchange 
f o r a r e l e a s e of a l l c l a i m s r e l a t i n g t o c l a i m a n t ' s February 1981 
i n j u r y . S e v e r a l years l a t e r , i n January 1986, c l a i m a n t c o n s u l t e d 
an a t t o r n e y and l e a r n e d t h a t a r e l e a s e of a workers' compensation 
c l a i m i s v o i d . He then f i l e d c l a i m s a g a i n s t Clapp, Keyes and Arch 
Cape Development, I n c . These c l a i m s were denied by SAIF. 

At t h e h e a r i n g , the p a r t i e s s t i p u l a t e d t h a t no i n j u r y 
o c c u r r e d t o c l a i m a n t a f t e r he began working f o r Arch Cape 
Development and t h a t h i s c l a i m s a g a i n s t t h a t e n t i t y were 
erroneous. N e i t h e r Clapp nor Keyes had workers' compensation 
i n s u r a n c e a t - t h e t i me of c l a i m a n t ' s February 1981 i n j u r y . 

. FINDINGS OF ULTIMATE FACT . 

1.. On the date of his. i n j u r y , . c l a i m a n t was a worker o f 
Raymond Clapp. He was not a worker o f Joseph Keyes. 

2. Claimant's employment w i t h Clapp was ca s u a l and 
Clapp d i d not employ any o t h e r s u b j e c t employees. Clapp was not a 
s u b j e c t employer. 

CONCLUSIONS OF LAW . 

1. Claimant's Employment -.Status., 

One element which c l a i m a n t must.prove,to e s t a b l i s h 
e n t i t l e m e n t t o workers' compensation i s t h a t he was a "worker" 
w i t h i n the meaning o f former ORS 656.005(28) (now s u b s e c t i o n ( 2 7 ) ) 
at the time, of h i s i n j u r y . That s u b s e c t i o n d e f i n e s "worker" as 
"any person . . . who.engages t o f u r n i s h s e r v i c e s f o r a 
re m u n e r a t i o n , s u b j e c t t o the d i r e c t i o n and c o n t r o l of an 
employer." T h i s . d e f i n i t i o n r e q u i r e s a p p l i c a t i o n o f a " r i g h t t o 
c o n t r o l " a n a l y s i s and, i f t h a t i s i n c o n c l u s i v e , of a "n a t u r e o f 
the work" t e s t . Woody v. Wai b e l , 276 Or 189, 196-97 ( 1 9 7 6 ) ; 
Henn v. SAIF, 60 Or App 58.7, , 5.93 (1982 ) , rev den 294 Or 536 ( 1982). 

The p r i n c i p a l f a c t o r s i n the " r i g h t o f c o n t r o l " t e s t 
a r e : (1) d i r e c t e v i d e n c e - o f t h e . r i g h t t o , or the e x e r c i s e o f , 
c o n t r o l ; (2) the method of payment; (3) the f u r n i s h i n g o f 
equipment; and (4) the r i g h t t o f i r e . Henn v. SAIF, su p r a , 
60 Or App a t 591. Clapp e x e r c i s e d c o n t r o l over the d e t a i l s o f 
c l a i m a n t ' s work i n c l u d i n g the time t h a t c l a i m a n t would, s t a r t , the 
method by.which he would c u t the brush and the way i n which he 
would; dispose of t h e brush. The evidence r e g a r d i n g the method of 
payment was c o n f l i c t i n g ; . C l a i m a n t t e s t i f i e d t h a t t h e agreement 
was t h a t he would- be p a i d a t an h o u r l y r a t e . Clapp t e s t i f i e d t h a t 
t h e agreement was t h a t j c l a i m a n t would be, p a i d a lump sum. o f $50. 
He a l s o t e s t i f i e d t h a t he p a i d c l a i m a n t t h e $50 on the j o b s i t e 
j u s t b e f o r e c l a i m a n t began work because c l a i m a n t had complained o f 
f i n a n c i a l d i f f i c u l t y . We f i n d c l a i m a n t ' s t e s t i m o n y ;on t h i s p o i n t 
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more p l a u s i b l e . C l a p p p r o v i d e d a l l o f t h e e q u i p m e n t w h i c h 
c l a i m a n t used t o p e r f o r m t h e j o b . T h e r e i s no d e f i n i t i v e e v i d e n c e 
r e g a r d i n g t h e f o u r t h f a c t o r . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t t h e e v i d e n c e e s t a b l i s h e s an employment r e l a t i o n s h i p 
b e t w e e n c l a i m a n t and C l a p p under t h e " r i g h t t o c o n t r o l " t e s t . I n 
v i e w o f t h i s , we need n o t examine t h e r e l a t i o n s h i p u n d e r t h e 
" n a t u r e o f t h e w o r k " t e s t . 

We a l s o c o n c l u d e t h a t c l a i m a n t was n o t e m p l o y e d by 
Keyes. Keyes e x e r c i s e d no c o n t r o l o v e r c l a i m a n t ' s work o t h e r t h a n 
t o a p p r o v e C l a p p ' s h i r i n g o f c l a i m a n t . We f i n d no s i g n i f i c a n c e i n 
t h i s a p p r o v a l . b e c a u s e i t was s o u g h t by C l a p p ; t h e r e i s no e v i d e n c e 
t h a t i t was r e q u i r e d by Keyes. The r e l a t i o n s h i p b e t w e e n Keyes and 
C l a p p was c l e a r l y one o f p r o p e r t y owner and i n d e p e n d e n t 
c o n t r a c t o r . C l a p p and n o t Keyes, t h e r e f o r e , c o n t r o l l e d c l a i m a n t ' s 
work and was c l a i m a n t ' s e m p l o y e r . SAIF's d e n i a l o f c l a i m a n t ' s 
c l a i m a g a i n s t Keyes must be u p h e l d on t h a t b a s i s . 

2. C l a p p ' s S t a t u s as a S u b j e c t Employer 

A n o t h e r e l e m e n t w h i c h c l a i m a n t must p r o v e t o e s t a b l i s h 
e n t i t l e m e n t t o w o r k e r s ' c o m p e n s a t i o n i s t h a t C l a p p was a " s u b j e c t 
e m p l o y e r . " " S u b j e c t e m p l o y e r " i s d e f i n e d by ORS 656.023 as 
" [ e ] v e r y e m p l o y e r e m p l o y i n g one o r more s u b j e c t w o r k e r s i n t h e 
s t a t e . " " S u b j e c t w o r k e r , " i n t u r n , i s d e f i n e d by ORS 656.027. 
T h a t s e c t i o n s t a t e s t h a t a l l w o r k e r s a r e s u b j e c t e x c e p t t h o s e 
e x p r e s s l y d e s i g n a t e d as n o n s u b j e c t . S u b s e c t i o n ( 3 ) o f ORS 656.027 
a p p l i e s i n t h e p r e s e n t case.. A t t h e t i m e o f c l a i m a n t ' s i n j u r y , i t 
d e s i g n a t e d as n o n s u b j e c t : 

" ( 3 ) A w o r k e r whose employment i s c a s u a l and 
e i t h e r : 

" ( a ) The employment i s n o t i n t h e c o u r s e o f 
t h e t r a d e , b u s i n e s s o r p r o f e s s i o n o f t h e 
e m p l o y e r ; o r 

" ( b ) The employment i s i n t h e c o u r s e o f t h e 
t r a d e , b u s i n e s s o r p r o f e s s i o n o f a 
n o n s u b j e c t e m p l o y e r . " 

The s u b s e c t i o n went on t o d e f i n e as " c a s u a l " t h o s e "employments 
where t h e work i n any 30-day p e r i o d , w i t h o u t r e g a r d t o t h e number 
o f w o r k e r s e m p l o y e d , i n v o l v e s a t o t a l l a b o r c o s t o f l e s s t h a n 
$200." 

C l a i m a n t ' s employment was " c a s u a l " w i t h i n t h e meaning o f 
t h e above d e f i n i t i o n . He w a s . h i r e d by C l a p p t o work f o r a s i n g l e 
day a t a r a t e o f $6 p e r h o u r . The t o t a l l a b o r c o s t f o r c l a i m a n t 
f o r an 8 hour day, t h e r e f o r e , w o u l d be $48. T h e r e i s some 
e v i d e n c e t h a t C l a p p may have employed a n o t h e r w o r k e r named Bob 
Harn d u r i n g l a t e 1980 and e a r l y 1 9 8 1 . (See T r . 8 3 - 8 4 ) . However, 
t h i s t e s t i m o n y i s i n s u f f i c i e n t t o e s t a b l i s h t h a t Harn was an 
e mployee o f C l a p p . 

G i v e n t h e r e c o r d as d e v e l o p e d i n t h i s c a s e , we c o n c l u d e 
t h a t c l a i m a n t ' s employment w i t h C l a p p was c a s u a l and t h a t C l a p p 
d i d n o t employ any o t h e r s u b j e c t w o r k e r s . C l a p p , t h e r e f o r e , was 
n o t a s u b j e c t e m p l o y e r w i t h i n t h e meaning o f ORS 656.023 and was 
n o t r e q u i r e d t o p r o v i d e w o r k e r s ' c o m p e n s a t i o n c o v e r a g e f o r 
c l a i m a n t . See B i s b e y v. T h e d f o r d , 68 Or App 200, 203 ( 1 9 8 4 ) ; 
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K o n e l l v. K o n e l l , 48 Or App 5 5 1 , 557-58 ( 1 9 8 0 ) , r e v den 290 Or 449 
( 1 9 8 1 ) . SAIF's d e n i a l o f c l a i m a n t ' s c l a i m on b e h a l f o f Mr. C l a p p 
i s u p h e l d on t h a t b a s i s . 

I n v i e w o f t h e above c o n c l u s i o n , t h e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y i s s u e s a r e moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 23, 1988, as amended 
March 16, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n . p a r t . Those 
p o r t i o n s o f t h e o r d e r t h a t s e t a s i d e SAIF's d e n i a l on b e h a l f o f 
Raymond C l a p p d a t e d A p r i l 27, 1987 and awarded c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y f e e o f $1,700 a r e r e v e r s e d . SAIF's d e n i a l on b e h a l f 
o f Mr. C l a p p i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s r u l i n g 
r e g a r d i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m i s a l s o r e v e r s e d 
as moot. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ADELBERT P. SHEPPARD, Claimant WCB 85-01687, 85-01769 & 85-01770 
Pozzi, e t a l . , Claimant's Attorneys November 13, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review (Remanding) 
Roberts, e t a l . , Defense Attorneys 
Lindsay, et a l . , Defense Attorneys. 

R e v i ewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r on 
remand, w h i c h d i s m i s s e d h i s r e q u e s t f o r h e a r i n g f o r f a i l i n g t o 
comply w i t h d i s c o v e r y r u l e s . We remand. 

ISSUES 

1 . Whether t h e R e f e r e e a l l o w e d c l a i m a n t 10 days t o 
r e s p o n d t o t h e m o t i o n f o r d i s m i s s a l . 

2. Whether t h e R e f e r e e was c o r r e c t i n r e - d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a. November, 1984, c l a i m f o r b i l a t e r a l 
h e a r i n g l o s s w i t h m u l t i p l e e m p l o y e r s . Each e m p l o y e r d e n i e d t h e 
c l a i m . I n F e b r u a r y , 1985, he t i m e l y r e q u e s t e d a h e a r i n g . I n A p r i l , 
1986, t h e R e f e r e e i s s u e d an "Order on M o t i o n " r e q u i r i n g c l a i m a n t t o 
a l l o w t h e o t h e r p a r t i e s u n r e s t r i c t e d a c c e s s t o h i s t r e a t i n g 
p h y s i c i a n s . The o r d e r f u r t h e r i n d i c a t e d t h a t i f c l a i m a n t d i d n o t 
c o m p l y , t h e e m p l o y e r s c o u l d move f o r d i s m i s s a l o f h i s r e q u e s t f o r 
h e a r i n g . See f o r m e r OAR •438-06-085; new.OAR 438-06-071 ( 1 ) ) . 

On A u g u s t 5, 1986, one o f t h e e m p l o y e r s moved f o r 
d i s m i s s a l , o f c l a i m a n t ' s h e a r i n g r e q u e s t s I n i t s m o t i o n , t h e 
e m p l o y e r a s s e r t e d t h a t c l a i m a n t ' s p h y s i c i a n had r e f u s e d t o t a l k w i t h 
i t w i t h o u t t h e p r e s e n c e o f c l a i m a n t ' s a t t o r n e y . On A u g u s t 1 1 , 1986, 
t h e R e f e r e e i s s u e d an Order' o f D i s m i s s a l on t h e g r o u n d s t h a t 
c l a i m a n t had n o t c o m p l i e d , w i t h t h e "Order: on M o t i o n . " C l a i m a n t 
r e q u e s t e d B o a r d r e v i e w o f t h e d i s m i s s a l o r d e r . 

• •• The Board' i s s u e d an Ord e r on Review ( R e m a n d i n g ) , d a t e d 
A u g u s t 27, 1987. The case was remanded t o t h e R e f e r e e on t h e b a s i s 
t h a t he d i d n o t a l l o w c l a i m a n t a d e q u a t e t i m e t o r e s p o n d t o t h e 
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d i s m i s s a l m o t i o n . T h a t i s , t h e R e f e r e e i n c o r r e c t l y d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t o n l y s i x days a f t e r t h e e m p l o y e r ' s m o t i o n 
t o d i s m i s s , w hereas f o r m e r OAR 436-06-045 a l l o w e d H) days f o r a 
r e s p o n s e t o a p r e - h e a r i n g m o t i o n . A d e l b e r t P. S h e p p a r d , 
39 Van N a t t a 747 (1987 ) . 

By way o f a l e t t e r , d a t e d November 18, 1987, t h e R e f e r e e 
i n f o r m e d t h e p a r t i e s t h a t : 

"The Boa r d by i t s A u g u s t 27, 1987 O r d e r 
remanded t h e s e c a s e s t o t h e r e f e r e e t o 
a l l o w c l a i m a n t 10 days t o r e s p o n d t o AIAC's 
m o t i o n t h e B o a r d has o r d e r e d t h a t once t h e 
r e s p o n s e i s r e c e i v e d t h e r e f e r e e may t h e n 
c o n s i d e r AIAC's m o t i o n t o d i s m i s s t h e 
h e a r i n g r e q u e s t . 

P l e a s e c o m p l y w i t h t h e B o a r d ' s o r d e r . " 

On December 4, 1987, t h e R e f e r e e i s s u e d a D i s m i s s a l 
O r d e r on t h e b a s i s t h a t no r e s p o n s e had been r e c e i v e d p u r s u a n t t o 
t h e B o a r d ' s O r d e r on Review, o r p u r s u a n t t o h i s November 18, 1987 
l e t t e r . 

The R e f e r e e p r o p e r l y a l l o w e d c l a i m a n t 10 days t o r e s p o n d 
t o AIAC's d i s m i s s a l m o t i o n . The r e c o r d i s i n s u f f i c i e n t l y 
d e v e l o p e d , h o w e v e r , t o s u p p o r t e i t h e r o f t h e R e f e r e e ' s d i s m i s s a l 
o r d e r s . 

CONCLUSIONS OF LAW 

10~day P r o c e d u r a l M a t t e r 

C l a i m a n t a r g u e s t h a t t h e R e f e r e e ' s l e t t e r o f November, 
1987, d i d n o t o r d e r him " t o r e s p o n d w i t h i n any p e r i o d o f t i m e . " 
We d i s a g r e e . 

A l t h o u g h t h e R e f e r e e ' s November, 1987, l e t t e r was n o t a 
model o f c l a r i t y , i t c o m p l i e d w i t h t h e B o a r d ' s A u g u s t , 1987, 
remand o r d e r . F i r s t , t h e Board remanded t o t h e R e f e r e e t o a l l o w 
c l a i m a n t 10 days t o r e s p o n d t o t h e e m p l o y e r ' s d i s m i s s a l m o t i o n . 
The R e f e r e e d i d s o . H i s l e t t e r s p e c i f i c a l l y s t a t e d t h a t c l a i m a n t -
i s a l l o w e d "10 days t o r e s p o n d t o [ t h e e m p l o y e r ' s ] m o t i o n * * *." 
Second, t h e B o a r d ' s A u g u s t , 1987, o r d e r w i t h i t s i n s t r u c t i o n s 
t o a l l o w a r e s p o n s e p e r i o d o f 10 days — was e x p r e s s l y r e f e r e n c e d 
i n t h e November, 1987, l e t t e r . L a s t , t h e R e f e r e e a c t u a l l y a l l o w e d 
w e l l beyond 10 days b e f o r e e n t e r i n g h i s December, 1987, d i s m i s s a l 
o r d e r . 
P r o p r i e t y o f R e f e r e e ' s D i s m i s s a l O r d e r s 

N o t w i t h s t a n d i n g o u r f i n d i n g a b o v e , we must p r o c e e d t o 
a n a l y z e w h e t h e r t h e R e f e r e e was c o r r e c t i n d i s m i s s i n g c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g . I n o t h e r w o r d s , t h e f a c t t h a t c l a i m a n t d i d 
n o t r e s p o n d w i t h i n 10 days o f t h e R e f e r e e ' s November, 1987, 
l e t t e r , d i d n o t a b s o l v e t h e R e f e r e e — as t h e t r i e r o f f a c t — 
f r o m d e t e r m i n i n g w h e t h e r d i s m i s s a l was a p p r o p r i a t e . An o r d e r o f 
d i s m i s s a l s h o u l d n o t be i s s u e d w i t h o u t any e v i d e n c e i n s u p p o r t o f 
t h e d i s m i s s i n g p a r t y ' s a r g u m e n t . H e r e , i t was. 

C o n s e q u e n t l y , we a r e u n a b l e t o d e t e r m i n e w h e t h e r 
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c l a i m a n t , i n f a c t , o b s t r u c t e d AIAC's o p p o r t u n i t y t o speak e_x_ p a r t e 
w i t h Dr. M i l l i g a n . O t h e r t h a n t h e m u l t i t u d e o f w r i t t e n a r g u m e n t s 
and m o t i o n s t h a t have been s u b m i t t e d by t h e p a r t i e s , t h e r e i s no 
r e c o r d i n t h i s c a s e . N e i t h e r t e s t i m o n y n o r e x h i b i t s have been 
a d m i t t e d i n t o e v i d e n c e . 

We may remand f o r " f u r t h e r e v i d e n c e ; t a k i n g , c o r r e c t i o n 
o r o t h e r n e c e s s a r y a c t i o n ( , ] " when t h e r e c o r d had been i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
ORS 6 5 6 . 2 9 5 ( 5 ) . H e r e , i n a s m u c h as t h e o n l y " e v i d e n c e " b e f o r e us 
i s i n t h e f o r m o f w r i t t e n . a r g u m e n t s , we c o n c l u d e t h a t t h e r e c o r d 
i s n o t s u f f i c i e n t l y d e v e l o p e d . 

A c c o r d i n g l y , we remand t o t h e R e f e r e e w i t h i n s t r u c t i o n s 
t o a d d r e s s and r e s o l v e t h e i s s u e o f w h e t h e r c l a i m a n t o b s t r u c t e d 
AIAC's r i g h t t o speak e_x p a r t e w i t h M i l l i g a n a t , and b e f o r e , t h e 
t i m e o f t h e o r i g i n a l d i s m i s s a l o r d e r d a t e d A u g u s t 1 1 , 1986, n o t 
s u b s e q u e n t t h e r e t o . I f t h e Refeee who i n i t i a l l y h e a r d t h i s m a t t e r 
i s no l o n g e r a v a i l a b l e , t h e A s s i s t a n t P r e s i d i n g R e f e r e e f o r t h e 
P o r t l a n d o f f i c e i s d i r e c t e d t o a s s i g n t h i s c a s e t o a n o t h e r 
R e f e r e e . The R e f e r e e who h e a r s t h i s case s h a l l d e c i d e t h e 
o b s t r u c t i o n i s s u e a f t e r a r e c o r d has been opened and e v i d e n c e 
s u b m i t t e d . T h i s may be done i n any manner t h a t w i l l a c h i e v e 
s u b s t a n t i a l j u s t i c e , as d e t e r m i n e d by t h e R e f e r e e , a f t e r 
c o n s i d e r i n g t h e r e s p e c t i v e p o s i t i o n s o f t h e p a r t i e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 4, 1987, i s v a c a t e d 
and t h i s m a t t e r i s remanded t o t h e R e f e r e e t o c a r r y o u t t h e 
i n s t r u c t i o n s c o n s i s t e n t w i t h t h i s o r d e r . 

NYALL W. BACON, Claimant WCB 87-03758 
Max Rae, Claimant's Attorney November 14, 1989 
Edward C. Olson, Defense Attorney Order on Review 

Reviewed by B o a r d Members C u s h i n g and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H u f f ' s o r d e r w h i c h awarded an a t t o r n e y ' s f e e o u t o f c o m p e n s a t i o n 
r a t h e r t h a n a c a r r i e r - p a i d f e e . 

ISSUES 

The s o l e i s s u e i s when an a t t o r n e y i s i n s t r u m e n t a l i n 
r e i n s t a t i n g v o c a t i o n a l . r e h a b i l i t a t i o n w i t h o u t a h e a r i n g w h e t h e r he 
i s e n t i t l e d t o a c a r r i e r - p a i d : f e e o r a f e e p a y a b l e o u t o f 
c l a i m a n t ' s c o m p e n s a t i o n . 

FINDINGS OF FACT 

The f a c t s a r e n o t i n d i s p u t e . The c a r r i e r r e f e r r e d 
c l a i m a n t t o a v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r . The c o u n s e l o r 
t e r m i n a t e d v o c a t i o n a l s e r v i c e s based on a l l e g e d n o n - c o o p e r a t i o n . 
C l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t t h e c a r r i e r a s s i g n a new 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r . The c a r r i e r d i d n o t do s o . 
C l a i m a n t ' s a t t o r n e y r e q u e s t e d a c o n f e r e n c e w i t h t h e R e h a b i l i t a t i o n 
Review D i v i s i o n (RRD). 

C l a i m a n t , c l a i m a n t ' s a t t o r n e y , a r e p r e s e n t a t i v e o f 
t h e c a r r i e r arid a' r e p r e s e r i t a t i v e o f RRD met i n a c o n f e r e n c e on 
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March 6, 1987. A t t h e c o n f e r e n c e , t h e c a r r i e r a g r e e d t o r e i n s t a t e 
c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e . 

CONCLUSIONS 

A t h e a r i n g , c l a i m a n t r e q u e s t e d t h a t t h e R e f e r e e a s s e s s a 
c a r r i e r - p a i d f e e f o r h i s s e r v i c e s i n c o n n e c t i o n w i t h o b t a i n i n g 
r e i n s t a t e m e n t o f c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e . The R e f e r e e 
d e n i e d t h e r e q u e s t , r e a s o n i n g t h a t t h i s s i t u a t i o n was n o t c o v e r e d 
by ORS 6 5 6 . 3 8 6 ( 1 ) because t e r m i n a t i o n o f v o c a t i o n a l a s s i s t a n c e i s 
n o t t h e t y p e o f " d e n i a l " w h i c h w o u l d t r i g g e r a c a r r i e r - p a i d f e e 
under ORS 6 5 6 . 3 8 6 ( 1 ) . R a t h e r , he c o n c l u d e d t h i s case i s one o f 
t h e " o t h e r c a s e s " c o v e r e d by ORS 6 5 6 . 3 8 6 ( 2 ) w h i c h a l l o w s o n l y f e e s 
p a y a b l e o u t o f c l a i m a n t ' s c o m p e n s a t i o n . He r e a s o n e d t h a t t h i s 
c a s e does n o t i n v o l v e a " d e n i a l " because t h e t e r m i n a t i o n o f 
v o c a t i o n a l a s s i s t a n c e was done by t h e v o c a t i o n a l p r o v i d e r r a t h e r 
t h a n by t h e c a r r i e r i t s e l f . 

C l a i m a n t a r g u e s t h a t t h i s case i s c o v e r e d by 
ORS 6 5 6 . 3 8 6 ( 1 ) because v o c a t i o n a l a s s i s t a n c e i s c o m p e n s a t i o n , t h e 
c a r r i e r ' s a g e n t h a s , i n e f f e c t , d e n i e d c o m p e n s a t i o n and c l a i m a n t ' s 
a t t o r n e y has been i n s t r u m e n t a l i n h a v i n g c o m p e n s a t i o n r e i n s t a t e d . 

We d i s a g r e e w i t h t h e R e f e r e e t h a t t h e d i s p o s i t i v e 
q u e s t i o n i s who t e r m i n a t e d v o c a t i o n a l s e r v i c e s . The i n s u r e r i s 
r e s p o n s i b l e i n t h e f i r s t i n s t a n c e f o r d e t e r m i n i n g e l i g i b i l i t y f o r 
v o c a t i o n a l s e r v i c e s . We a l s o d i s a g r e e w i t h c l a i m a n t t h a t he i s 
e n t i t l e d t o a c a r r i e r - p a i d f e e because t h e t e r m i n a t i o n o f 
v o c a t i o n a l s e r v i c e s amounts t o a d e n i a l o f c o m p e n s a t i o n . 

C l a i m a n t ' s a t t o r n e y i s o n l y e n t i t l e d t o a c a r r i e r - p a i d 
f e e i f c a u s a t i o n i s i n i s s u e ; where t h e amount o f c o m p e n s a t i o n due 
i s t h e s o l e i s s u e , t h e f e e must come f r o m c l a i m a n t ' s i n c r e a s e d 
c o m p e n s a t i o n . O h l i g v. FMC M a r i n e & R a i l E q u i p m e n t , 291 Or 586 
( 1 9 8 1 ) . We c o n c l u d e t h a t t h e q u e s t i o n o f e n t i t l e m e n t t o f u r t h e r 
v o c a t i o n a l s e r v i c e s i s a q u e s t i o n o f e x t e n t o f b e n e f i t s . 
A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s o n l y e n t i t l e d t o a f e e o u t o f 
c o m p e n s a t i o n . For t h i s r e a s o n , we a f f i r m t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 29, 1987, i s a f f i r m e d . 
DANIEL L. LEEK, Claimant : : WCB 89-06949 
Popick & Merkel, Claimant's Attorneys November 14, 1989 
Ab i g a i l Herman (SAIF), Defense Attorney Order on Reconsideration 

On November 6, 1989, i n a c c o r d a n c e w i t h t h e SAIF 
C o r p o r a t i o n ' s w i t h d r a w a l o f i t s r e q u e s t f o r r e v i e w , we i s s u e d o u r 
Or d e r o f D i s m i s s a l . C l a i m a n t has r e q u e s t e d a c a r r i e r - p a i d f e e f o r 
p r e v a i l i n g a g a i n s t SAIF's a p p e a l o f t h e R e f e r e e ' s o r d e r . 

The r e q u e s t i s d e n i e d . Where a c a r r i e r ' s r e q u e s t f o r 
Board r e v i e w i s d i s m i s s e d p r i o r t o ou r r e v i e w , c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e . A g r i p a c , I n c . v. K i t c h e l , 73 Or App 
132 (1985 ) ; , M a t t h e w W. J o h n s o n , 40 Van N a t t a 393 ( 1 9 8 8 ) ; Rodney C. 
S t r a u s s , 37 Van N a t t a 1212, 1214 ( 1 9 8 5 ) . 

A c c o r d i n g l y , o u r November 6, 1989 o r d e r i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o u r p r i o r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 
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FRANCES MARTINEZ, Claimant WCB 87-04195 
M e r r i l l Schneider, Claimant's Attorney November 14, 1989 
S t a f f o r d H a z elett, Defense Attorney Order on Review 

Reviewed by B o a r d Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f 
two t i m e s p e r month-. On r e v i e w , t h e s o l e i s s u e i s r e a s o n a b l e n e s s 
and n e c e s s i t y of t r e a t m e n t . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " and make t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g . 

On March 9, 1987, t h e i n s u r e r i s s u e d a d e n i a l s t a t i n g , 
"[W]e a r e h e r e b y d e n y i n g f u r t h e r c h i r o p r a c t i c t r e a t m e n t above two 
t i m e s p e r mont h . The b i l l s w h i c h p r e c e d e t h e d a t e o f t h i s d e n i a l 
w i l l be h o n o r e d , b u t f u r t h e r t r e a t m e n t above t h i s amount w i l l be 
r e t u r n e d t o y o u r p h y s i c i a n . " 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s March 9, 1987 d e n i a l was a d d r e s s e d t o no 
s e r v i c e r e n d e r e d . I t was e n t i r e l y p r o s p e c t i v e i n n a t u r e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c h i r o p r a c t i c t r e a t m e n t i n 
e x c e s s o f two t i m e s p e r month i s r e a s o n a b l e and n e c e s s a r y as a 
r e s u l t o f c l a i m a n t ' s c o m p e n s a b l e i n j u r y and s e t a s i d e t h e i n s u r e r ' 
d e n i a l . A l t h o u g h we a g r e e w i t h t h e R e f e r e e t h a t t h e d e n i a l s h o u l d 
be s e t a s i d e , we : m o d i f y . h i s r e a s o n i n g . 

A c l a i m f o r m e d i c a l s e r v i c e s i s g e n e r a l l y made i n t h e 
f o r m o f a m e d i c a l b i l l i n g o r a r e q u e s t f o r a u t h o r i z a t i o n o f 
t r e a t m e n t a d d r e s s e d t o t h e c a r r i e r . B i l l i e J . Eubanks, 35 Van 
N a t t a 131 ( 1 9 8 3 ) . A d e n i a l o f c a r e i n t h e f u t u r e i s v o i d ; and any 
d e n i a l o f t r e a t m e n t i n r e l i a n c e on su c h a d e n i a l must be s e t 
a s i d e . E v a n i t e F i b e r C o r p o r a t i o n v. S t r i p l i n , Or App 
(November 8, 1 9 8 9 ) ; R o b e r t M B r y a n t , 41 Van N a t t a 324 (1989T7" 

H e r e , t h e i n s u r e r a c c e p t e d a l l c l a i m s f o r m e d i c a l 
s e r v i c e s t h r o u g h t h e d a t e o f t h e d e n i a l . The d e n i a l p u r p o r t s t o 
a d d r e s s a l l p o s t - M a r c h 9, 1987 c h i r o p r a c t i c t r e a t m e n t . The d e n i a l 
can o n l y be r e a d as a d e n i a l o f f u t u r e m e d i c a l b e n e f i t s . 
A c c o r d i n g l y , t h e d e n i a l must be s e t a s i d e as p r o s p e c t i v e . S t r i p l i n 
s u p r a ; B r y a n t , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1 , 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $400 
f o r s e r v i c e s on r e v i e w , p a y a b l e by t h e i n s u r e r . 
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DIANE L. SIMMONS, Claimant WCB 86-08257 
Horton & Koenig, Claimant's Attorneys November 14, 1989 
Daryl E. K l e i n , Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Tenenbaum's o r d e r w h i c h u p h e l d R o y a l I n s u r a n c e ' s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r an upper back and neck 
c o n d i t i o n . R o y a l c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t 
c l a i m a n t ' s c l a i m i s b a r r e d because o f r e s j u d i c a t a . The i s s u e s on 
r e v i e w a r e j u r i s d i c t i o n , c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t had a co m p e n s a b l e neck and uppe r back i n j u r y on 
December 26, 1980, w h i l e t h e SAIF C o r p o r a t i o n was on t h e r i s k . 
The c l a i m was a c c e p t e d and p r o c e s s e d as n o n d i s a b l i n g . SAIF's 
c o v e r a g e o f t h e e m p l o y e r c e a s e d on December 3 1 , 1 9 8 1 . R o y a l 
I n s u r a n c e began i n s u r i n g t h e e m p l o y e r on F e b r u a r y 1 , 1982 and 
c o n t i n u e d u n t i l t h e end o f 1984. I n t h e y e a r s f o l l o w i n g t h e 1980 
com p e n s a b l e i n j u r y , c l a i m a n t had c o n t i n u i n g e x a c e r b a t i o n s o f t h e 
neck and uppe r back c o n d i t i o n . 

On A p r i l 1 1 , 1983, w h i l e R o y a l was on t h e r i s k , c l a i m a n t 
s u f f e r e d a c o m p e n s a b l e h e r n i a i n j u r y . R o y a l a c c e p t e d t h e c l a i m . 
C l a i m a n t had two s u r g e r i e s f o r t h e h e r n i a . A May 14, 1984 
D e t e r m i n a t i o n O r d e r awarded 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

D u r i n g t h e a p p r o x i m a t e l y n i n e months t h a t c l a i m a n t d i d 
n o t work because o f her h e r n i a i n j u r y , she d i d n o t have any neck 
o r back symptoms. 

C l a i m a n t r e t u r n e d t o work i n June 1984 f o r t h e same 
e m p l o y e r , b u t c o u l d no l o n g e r work as a c o u r i e r . She wo r k e d as a 
t e l e p h o n e c l e r k . As t e l e p h o n e c l e r k she o f t e n h e l d a phone 
b e t w e e n h e r neck and s h o u l d e r . 

A r o u n d September 1984, c l a i m a n t ' s neck and back p r o b l e m s 
a g a i n became s y m p t o m a t i c . She had d i f f i c u l t y t u r n i n g h e r n e c k . 
She s o u g h t t r e a t m e n t on November 12, 1984 f o r t h e neck and back 
p r o b l e m s . Her t r e a t i n g p h y s i c i a n , Dr. Rubadue, a c h i r o p r a c t o r , 
t o o k h er o f f work f o r one week. C l a i m a n t a d v i s e d h e r e m p l o y e r 
t h a t she was h a v i n g neck and back p r o b l e m s . She t e r m i n a t e d h e r 
employment i n November 1984 a f t e r h er p h y s i c i a n a d v i s e d h e r she 
w o u l d be u n a b l e t o r e t u r n t o h e r c l e r k p o s i t i o n due t o t h e 
n e c k / b a c k c o n d i t i o n . 

C l a i m a n t ' s work a c t i v i t i e s as a t e l e p h o n e c l e r k c a u s e d 
an e x a c e r b a t i o n o f t h e t h e p a i n a s s o c i a t e d w i t h t h e 1980 
co m p e n s a b l e i n j u r y . Because o f c o n t i n u i n g neck and back p a i n , 
c l a i m a n t p u r s u e d an a g g r a v a t i o n c l a i m a g a i n s t SAIF. SAIF d e n i e d 
t h e c l a i m . C l a i m a n t r e q u e s t e d a h e a r i n g . 

I n December 1984, c l a i m a n t and R o y a l e n t e r e d i n t o a 
s t i p u l a t e d a g r e e m e n t whereby c l a i m a n t was awarded an a d d i t i o n a l 
5 p e r c e n t (16 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h e r 
h e r n i a . The s t i p u l a t i o n a l s o p r o v i d e d t h a t "no c l a i m has been 
made f o r any o f c l a i m a n t ' s n e c k , s h o u l d e r o r uppe r back c o m p l a i n t s 
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w h i c h a r e t h e s u b j e c t o f a December 1980 i n j u r y u n d e r SAIF 
c o v e r a g e . " A t t h e t i m e o f t h e December 1984 s t i p u l a t i o n , c l a i m a n t 
had made no c l a i m f o r h e r neck and back p r o b l e m s a g a i n s t R o y a l . 

The a g g r a v a t i o n c l a i m a g a i n s t SAIF went t o h e a r i n g i n 
1986. On March 3 1 , 1986, a p r i o r R e f e r e e u p h e l d SAIF's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m ; i n so d o i n g , he i n d i c a t e d t h a t he 
b e l i e v e d c l a i m a n t had a v i a b l e o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
R o y a l . However, R o y a l was n o t a p a r t y t o t h a t p r o c e e d i n g . The 
o r d e r was n o t a p p e a l e d . 

C l a i m a n t f i l e d t h i s o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
R o y a l i n A p r i l 1986. R o y a l d e n i e d t h e c l a i m on t h e g r o u n d t h a t 
t h e n o t i c e o f a c c i d e n t was n o t t i m e l y f i l e d w i t h t h e e m p l o y e r . 
R o y a l l a t e r i s s u e d a second d e n i a l , s t a t i n g t h a t c l a i m a n t ' s 
c o n d i t i o n had o c c u r r e d when i t was n o t on t h e r i s k and t h a t 
c l a i m a n t was b a r r e d f r o m b r i n g i n g a c l a i m because t h e m a t t e r had 
been s e t t l e d by t h e December 18, 1984 s t i p u l a t i o n . 

A t h e a r i n g , c o u n s e l f o r R o y a l d e s c r i b e d t h e i s s u e s as 
f o l l o w s : 

"The c l a i m i s l a t e . I t ' s an o c c u p a t i o n a l d i s e a s e 
c l a i m . Number t w o , i t r e l a t e s back t o t h e o r i g i n a l 
i n j u r y . I t ' s an a g g r a v a t i o n o f t h e o r i g i n a l i n j u r y i n 
1980; and number t h r e e , w h i c h i s t h e s t r o n g e s t d e f e n s e , 
i s t h a t t h i s c l a i m i s b a r r e d by r e s j u d i c a t a . " T r . 1 

I n h i s o p e n i n g s t a t e m e n t , c o u n s e l f o r R o y a l made t h e 
same c o n t e n t i o n s . T r . 6-8. 

The R e f e r e e ' s o r d e r u p h e l d t h e d e n i a l f o r t h e r e a s o n 
t h a t c l a i m a n t d i d n o t e s t a b l i s h a compe n s a b l e i n j u r y . 

FINDINGS OF ULTIMATE FACT 

R o y a l d i d n o t i s s u e a w r i t t e n d e n i a l o f c o m p e n s a b i l i t y 
o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

R o y a l d i d n o t r a i s e t h e i s s u e o f c o m p e n s a b i l i t y a t 
h e a r i n g . 

C l a i m a n t had n o t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
t h e neck and back c o n d i t i o n s a t t h e t i m e t h e p a r t i e s e n t e r e d i n t o 
t h e December, 1984 s t i p u l a t i o n . 

C l a i m a n t was d i s a b l e d due t o t h e neck and uppe r back 
d i s e a s e on November 9, 1984. C l a i m a n t ' s work a c t i v i t y w i t h R o y a l 
c o u l d have c a u s e d c l a i m a n t ' s d i s e a s e . 

SAIF's 1980 i n j u r y r e m a i n e d a m a t e r i a l c o n t r i b u t i n g 
c a u s e o f c l a i m a n t ' s w o r s e n e d neck and upper back c o n d i t i o n i n 
November, 1984. 

Work e x p o s u r e w h i l e R o y a l was on t h e r i s k d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s w o r sened neck and u p p e r 
back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f t h e c l a i m 

R o y a l d e n i e d t h e c l a i m on t h e g r o u n d t h a t n o t i c e o f t h e 
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a c c i d e n t was u n t i m e l y under ORS 6 5 6 . 2 6 5 ( 1 ) . A t h e a r i n g , R o y a l 
i n s t e a d a r g u e d t h a t c l a i m a n t c a n n o t p r e v a i l on h e r o c c u p a t i o n a l 
d i s e a s e c l a i m because she d i d n o t f i l e h e r c l a i m w i t h i n t h e t i m e 
p r e s c r i b e d by f o r m e r ORS 656.807. T r . 8-9. N e i t h e r c o n t e n t i o n 
was d i r e c t l y a d d r e s s e d by t h e R e f e r e e . N e i t h e r i s a r g u e d on 
r e v i e w . T h e r e f o r e , we do n o t a d d r e s s them. 

Res J u d i c a t a 

A t h e a r i n g , R o y a l c o n t e n d e d t h a t c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m a g a i n s t R o y a l i s b a r r e d by r e s j u d i c a t a . R o y a l 
a r g u e d t h a t t h e c l a i m was d i s p o s e d o f by t h e December 1984 
s t i p u l a t i o n . 

The R e f e r e e r e j e c t e d t h e c o n t e n t i o n . She r e l i e d on 
C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306 ( 1 9 8 6 ) and L awrence N. 
S u l l i v a n , 39 Van N a t t a 88 ( 1 9 8 7 ) , r e v ' d i n p a r t 91 Or App 413 
( 1 9 8 8 ) . She c o n c l u d e d t h a t t h e h e r n i a and back c l a i m s were n o t 
p a r t o f a s i n g l e c a u s e o f a c t i o n , and t h a t t h e back c l a i m had n o t 
been l i t i g a t e d n o r been r i p e f o r l i t i g a t i o n a t t h e t i m e o f t h e 
s t i p u l a t i o n . A c c o r d i n g l y , t h e R e f e r e e r e a s o n e d t h a t t h e 
s t i p u l a t i o n ' s " r a i s e d o r r a i s a b l e " l a n g u a g e d i d n o t d i s p o s e o f t h e 
d i s e a s e c l a i m . We a g r e e and a d o p t t h e R e f e r e e ' s r e a s o n i n g . 

On r e v i e w , R o y a l a l s o a r g u e s c l a i m a n t c o u l d have j o i n e d 
i t as a p a r t y i n t h e SAIF l i t i g a t i o n and her f a i l u r e t o do so b a r s 
a l a t e r f i l i n g a g a i n s t R o y a l . We d i s a g r e e . 

The r u l e c l a i m o f p r e c l u s i o n c a n n o t be based on f a i l u r e 
t o a s s e r t a c l a i m i n a p r e v i o u s l i t i g a t i o n by one who was n o t a 
p a r t y t o t h e f i r s t l i t i g a t i o n . R e s t a t e m e n t (Second) o f Judgments 
§ 17 ( 1 9 8 2 ) ; M i l l i o n v. SAIF, 45 Or App 1097, 1101-02, r e v den 
289 Or 337 ( 1980~T 
C o m p e n s a b i l i t y 

The R e f e r e e u p h e l d R o y a l ' s d e n i a l on t h e g r o u n d t h a t 
c l a i m a n t d i d n o t e s t a b l i s h a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e . 
R o y a l d e f e n d s t h e o r d e r on t h a t b a s i s . An o c c u p a t i o n a l d i s e a s e 
c l a i m i s c o m p e n s a b l e i f work a c t i v i t y i n a l l employment i s t h e 
m a j o r c a u s e o f t h e d i s e a s e . A c l a i m f i l e d w i t h a p a r t i c u l a r 
e m p l o y e r i s n o t n o n c o m p e n s a b l e because c l a i m a n t does n o t e s t a b l i s h 
t h a t t h a t employment was an a c t u a l c a use o f t h e d i s e a s e . 
B r a c k e v . B a z a ' r , 293 Or 239 ( 1 9 8 2 ) . T h e r e f o r e , R o y a l ' s d e n i a l on 
t h e b a s i s t h a t e x p o s u r e a t SAIF c a u s e d t h e d i s e a s e was n o t a 
d e n i a l o f c o m p e n s a b i l i t y . Because R o y a l d i d n o t deny 
c o m p e n s a b i l i t y and d i d n o t r a i s e t h a t i s s u e a t h e a r i n g , t h e 
R e f e r e e e r r e d i n a d d r e s s i n g t h a t i s s u e . 

R e s p o n s i b i l i t y 

As c o m p e n s a b i l i t y o f t h e neck and u p p e r back c o n d i t i o n s 
was c o n c e d e d , we must a d d r e s s r e s p o n s i b i l i t y . 

R o y a l c o n t e n d s t h a t , a l t h o u g h c l a i m a n t ' s work a t i t s 
i n s u r e d was c a p a b l e o f c a u s i n g t h e renewed d i s a b i l i t y , i t i n f a c t 
d i d n o t . I t c o n t e n d s t h a t i t may a v o i d r e s p o n s i b i l i t y by p r o v i n g 
t h a t c l a i m a n t ' s w o r sened d i s a b i l i t y was s o l e l y c a u s e d by 
c l a i m a n t ' s 1975 SAIF i n j u r y . O r d i n a r i l y , an e m p l o y e r may n o t r e l y 
on t h e r u l e s g o v e r n i n g r e s p o n s i b i l i t y as a d e f e n s e u n l e s s o t h e r 
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p o t e n t i a l l y r e s p o n s i b l e employers have been j o i n e d . Runft v. 
SAIF, 303 OR 493, 504 ( 1 9 8 7 ) . Royal has not j o i n e d SAIF, the 
i n s u r e r i t contends i s r e s p o n s i b l e . N e v e r t h e l e s s , under t h e 
c i r c u m s t a n c e s of t h i s case, Royal may a s s e r t a r e s p o n s i b i l i t y 
defense. 

C l a i m a n t chose t o b r i n g her a g g r a v a t i o n c l a i m f o r her 
back c o n d i t i o n a g a i n s t SAIF. Royal Insurance was not made a p a r t y 
t o t h a t p r o c e e d i n g . Claimant took t h a t a c t i o n knowing f u l l w e l l 
t h a t Royal was p o t e n t i a l l y r e s p o n s i b l e f o r her back c o n d i t i o n . 
Claimant went f o r w a r d w i t h her c l a i m and d i d not p r e v a i l . The 
Referee's o r d e r u p h o l d i n g SAIF's d e n i a l has become f i n a l by 
o p e r a t i o n of law. 

Because SAIF, the i n s u r e r t o whom the evidence suggests 
r e s p o n s i b i l i t y s h o u l d be a s s i g n e d , has e a r l i e r p r e v a i l e d i n a 
p r o c e e d i n g i n v o l v i n g a c l a i m f o r p r e c i s e l y the same c o n d i t i o n , the 
c l a i m i s p r e c l u d e d by res j u d i c a t a . T h e r e f o r e , we conclude t h a t 
Royal i s p e r m i t t e d t o defend on the b a s i s of the l a s t i n j u r i o u s 
exposure r u l e , i t s f a i l u r e t o j o i n SAIF n o t w i t h s t a n d i n g . 

R e s p o n s i b i l i t y f o r an o c c u p a t i o n a l disease i s a s s i g n e d , 
i n t he f i r s t i n s t a n c e , t o the employer a t the time the c o n d i t i o n 
became d i s a b l i n g , p r o v i d e d t h a t employment was capable of c a u s i n g 
the c o n d i t i o n . Bracke v. Baza'r, 293 Or 239 (1982). Here, t h a t 
i n s u r e r was Royal. C l a i m a n t ' s c o n d i t i o n f i r s t became d i s a b l i n g on 
November 9, 1984. P r i o r t o t h a t t i m e , c l a i m a n t ' s c o n d i t i o n was 
s i m p l y a p a i n f u l c o n d i t i o n sometimes c h a r a c t e r i z e d as a s t r a i n . 
Royal was the i n s u r e r on the r i s k i n November 1984. Both 
c l a i m a n t ' s t e s t i m o n y and r e p o r t s from her t r e a t i n g c h i r o p r a c t o r 
e s t a b l i s h t h a t a t the time her c o n d i t i o n became d i s a b l i n g her work 
was of the k i n d t h a t c o u l d have produced a s t r a i n . 

N e v e r t h e l e s s , Royal may a v o i d r e s p o n s i b i l i t y f o r t h e 
o c c u p a t i o n a l d i s e a s e by e s t a b l i s h i n g t h a t a p r i o r accepted i n j u r y 
i s the s o l e cause of c l a i m a n t ' s d i s a b i l i t y . Boise Cascake v. 
Starb u c k , 296 Or 238, 243-245 (19 8 4 ) . I n t h i s s u c c e s s i v e 
i n j u r y - d i s e a s e c o n t e x t , s o l e cause may be e s t a b l i s h e d by 
p e r s u a s i v e evidence t h a t exposure a t Royal's i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of c l a i m a n t ' s d i s a b i l i t y . 
We b e l i e v e t h a t Royal's p r o o f i s s u f f i c i e n t . 

C l a imant has had i n t e r m i t t e n t neck and shoulder symptoms 
s i n c e her 1980 i n j u r y . C l aimant's t r e a t i n g p h y s i c i a n , 
Dr. Rubadue, who was aware of c l a i m a n t ' s post-1980 medical h i s t o r y 
and t h e n a t u r e and symptomatic e f f e c t of her c l e r k d u t i e s i n 1984, 
has r e l a t e d c l a i m a n t ' s c o n d i t i o n t o her 1980 i n j u r y . 
Dr. C h r i s t e n s e n , D.C., whose o p i n i o n c l e a r l y addressed the 
r e s p o n s i b i l i t y i s s u e , a t t r i b u t e d the c e r v i c a l c o n d i t i o n t o the 
1980 i n j u r y . Dr. D u f f , an independent medical examiner, noted a 
r e c e n t symptomatic i n c r e a s e , but i n d i c a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had not changed. While c l a i m a n t ' s c o n d i t i o n c l e a r l y 
worsened, a t l e a s t t e m p o r a r i l y , i n 1984, we conclude t h a t exposure 
w h i l e Royal was on the r i s k d i d not i n d e p e n d e n t l y c o n t r i b u t e t o 
c l a i m a n t ' s c o n d i t i o n . T h e r e f o r e , Royal has e s t a b l i s h e d t h a t 
r e s p o n s i b i l i t y s hould remain w i t h SAIF. Claimant i s , t h e r e f o r e , 
e n t i t l e d t o no r e l i e f . 

ORDER 

The Referee's order dated June 5, 1987 i s a f f i r m e d . 
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GRACE L. STEPHEN, Claimant WCB 85-14678 
Peter 0. Hansen, Claimant's Attorney November 14, 1989 
Mai agon & Associates, Attorneys Order on Remand 
Norman Cole (SAIF), Defense Attorney 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e 
Supreme C o u r t . SAIF v. S t e p h e n , 308 Or 4 1 ( 1 9 8 9 ) . The C o u r t has 
h e l d t h a t , b e f o r e c l a i m a n t i s e n t i t l e d t o p e r m a n e n t t o t a l 
d i s a b i l i t y (PTD) b e n e f i t s , she must e s t a b l i s h t h a t , b u t f o r t h e 
co m p e n s a b l e i n j u r y , s h e: ( 1 ) i s o r w o u l d be w i l l i n g t o seek 
r e g u l a r g a i n f u l e m p l o y m e n t ; and ( 2 ) has o r w o u l d have made 
r e a s o n a b l e e f f o r t s t o do s o . C o n c l u d i n g t h a t o u r p r i o r o r d e r 
f a i l e ' d t o make " f i n d i n g s c o n c e r n i n g w h e t h e r , b u t f o r t h e 
co m p e n s a b l e i n j u r y , t h e c l a i m a n t w o u l d have r e t u r n e d t o w o r k " , t h e 
C o u r t has remanded " f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h [ i t s ] 
o p i n i o n . " 

FINDINGS 

C l a i m a n t was 73 y e a r s o f age a t h e a r i n g . She p o s s e s s e s 
a f o u r t h g r a d e e d u c a t i o n . E x c e p t f o r h e r work a c t i v i t i e s as a 
w e l d e r b e t w e e n 1942 and 1945, she has n e i t h e r w o r k e d n o r s o u g h t 
work o u t s i d e o f t h e home. A f t e r l e a v i n g h e r w e l d i n g a c t i v i t i e s , 
c l a i m a n t s t a r t e d r a i s i n g h e r f a m i l y , w h i c h e v e n t u a l l y r e a c h e d a 
t o t a l o f n i n e c h i l d r e n . 

C l a i m a n t n e v e r had d e f i n i t e p l a n s t o r e t u r n t o work as a 
w e l d e r , b u t l i k e w i s e , had no d e f i n i t e p l a n s n o t t o r e t u r n t o h e r 
p r i o r work a c t i v i t i e s . U l t i m a t e l y , she d e v e l o p e d c o m p e n s a b l e 
l a r y n g e a l c a n c e r , w h i c h r e s u l t e d i n a 1962 l e f t v o c a l c o r d 
e x c i s i o n and a 1971 t o t a l l a r y n g e c t o m y . A f t e r t h e 1962 c a n c e r 
s u r g e r y , c l a i m a n t ' s weakness, s h o r t n e s s o f b r e a t h , and l a c k o f 
e d u c a t i o n and t r a n s f e r a b l e s k i l l s p r e v e n t e d h e r f r o m r e t u r n i n g t o 
work had she so d e s i r e d . 

B e f o r e h e r 1962 and 1971 s u r g e r i e s , c l a i m a n t had 
v o l u n t a r i l y w i t h d r a w n f r o m t h e work f o r c e . S u b s e q u e n t t o t h e s e 
s u r g e r i e s , we a r e u n a b l e t o f i n d t h a t she was w i l l i n g t o r e e n t e r 
t h e work f o r c e . 

C l a i m a n t a l s o s u f f e r s f r o m s e v e r e a t h e r o s c l e r o t i c 
c a r d i o v a s c u l a r d i s e a s e , w h i c h i s u n r e l a t e d t o h e r co m p e n s a b l e 
c o n d i t i o n . T h i s d i s e a s e c a u s ed a h e a r t a t t a c k , w h i c h o c c u r r e d 
a p p r o x i m a t e l y 14 months p r i o r t o t h e h e a r i n g . S t a n d i n g a l o n e , 
e i t h e r t h e c a r d i o v a s c u l a r d i s e a s e o r c l a i m a n t ' s c a n c e r c o n d i t i o n 
w o u l d have p r e v e n t e d h er f r o m r e t u r n i n g t o w o r k , had she been so 
i n c l i n e d . E f f o r t s t o seek work w o u l d be f u t i l e . 

We a r e u n a b l e t o f i n d t h a t , b u t f o r t h e compen s a b l e 
i n j u r y , c l a i m a n t w o u l d have r e t u r n e d t o w o r k . 

CONCLUSIONS 

A p e r s o n who v o l u n t a r i l y w i t h d r a w s f r o m t h e work f o r c e 
i s n o t e n t i t l e d t o PTD b e n e f i t s f o r a s u b s e q u e n t d i s a b i l i t y 
b ecause she o r he i s no l o n g e r a w o r k e r , t h a t i s , no l o n g e r one 
who "engages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n . " SAIF v. 
S t e p h e n , s u p r a , 308 Or a t page 47. Y e t , r e m o v a l f r o m t h e work 
f o r c e i s n o t n e c e s s a r i l y a s t a t i c s t a t e . I d . The S t e p h e n c o u r t 
has r e a s o n e d as f o l l o w s : 

"A c l a i m a n t may v o l u n t a r i l y l e a v e t h e work 
-2053-



f o r c e w i t h a s i n c e r e hope of never h a v i n g t o 
r e t u r n , but' l a t e r decide t h a t r e t u r n i n g t o the 
work f o r c e i s d e s i r a b l e or necessary because 
o f changed f i n a n c i a l or p e r s o n a l 
c i r c u m s t a n c e s . I f such a c l a i m a n t i s unable 
t o r e t u r n t o the work f o r c e because of a p r i o r 
compensable i n j u r y , he or she would s u f f e r 
l o s t wages a t t h a t p o i n t . Such a c l a i m a n t i s 
not b a r r e d from r e c e i v i n g PTD b e n e f i t s s o l e l y 
because he or she e a r l i e r v o l u n t a r i l y l e f t t h e 
work f o r c e . " SAIF v. Stephen, 308 Or a t 47. 

Based on the a f o r e m e n t i o n e d r e a s o n i n g , the Court has 
h e l d t h a t a c l a i m a n t who seeks t o r e e n t e r the work f o r c e a f t e r 
v o l u n t a r y w i t h d r a w a l , but i s p r e v e n t e d from d o i n g so by a 
compensable i n j u r y , may q u a l i f y as a worker a l t h o u g h not p r e s e n t l y 
engaged " t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n . " SAIF v. 
Stephen, supra. 

We have p r e v i o u s l y found t h a t c l a i m a n t had v o l u n t a r i l y 
withdrawn from the work f o r c e a t the time of her 1962 and 1971 
s u r g e r i e s . Grace L. Stephen, 39 Van Natta 1045 ( 1 9 8 7 ) . Our 
c o n c l u s i o n t h a t she was not e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
(TTD) b e n e f i t s f o l l o w i n g these s u r g e r i e s has not been a l t e r e d by 
e i t h e r a p p e l l a t e body. SAIF v. Stephen, 93 Or App 217 ( 1 9 8 8 ) , 
308 Or 41, 45 (1989) . 

Yet, c l a i m a n t ' s v o l u n t a r y w i t h d r a w a l from the work f o r c e 
does not end our i n q u i r y . As noted above, a c l a i m a n t who l a t e r 
d ecides t o r e t u r n t o t h e work f o r c e , but i s unable t o do so 
because of a p r i o r compensable i n j u r y , may q u a l i f y as a worker and 
become e n t i t l e d t o PTD b e n e f i t s . SAIF v. Stephen, 308 Or 4 1 , 47 
(1989). 

Here, p u r s u a n t t o the p a r t i e s ' agreed statement of 
f a c t s , c l a i m a n t c o u l d p o s s i b l y have r e t u r n e d t o work as a welder 
i f she had not c o n t r a c t e d cancer. However, because of her 
d e t e r i o r a t i n g c o n d i t i o n f o l l o w i n g the 1962 s u r g e r y , she d i d not 
t h i n k t h a t she c o u l d r e t u r n t o the work f o r c e . There i s no 
i n d i c a t i o n t h a t c l a i m a n t s u b s e q u e n t l y a l t e r e d t h i s judgment. 

Based on these f i n d i n g s , we c o n t i n u e t o conclude t h a t 
c l a i m a n t had v o l u n t a r i l y w ithdrawn from the work f o r c e a t the time 
of her 1962 and 1971 s u r g e r i e s . Consequently, she was not a 
"worker" and, as such, was not e n t i t l e d t o TTD nor PTD b e n e f i t s 
d u r i n g those p e r i o d s . SAIF v. Stephen, supra. F u r t h e r m o r e , we 
are unable t o f i n d t h a t c l a i m a n t s u b s e q u e n t l y decided t o r e t u r n t o 
t h e work f o r c e , which would have changed her former s t a t u s as a 
nonworker. 

Inasmuch as c l a i m a n t v o l u n t a r i l y w i t hdrew from t h e work 
f o r c e and d i d not s u b s e q u e n t l y decide t o r e e n t e r the work f o r c e 
a f t e r her w i t h d r a w a l , she never r e g a i n e d her s t a t u s as a 
"worker." Since c l a i m a n t i s not a "worker", she i s not e n t i t l e d 
t o PTD b e n e f i t s . SAIF v. Stephen, supra, 308 Or a t 47. 

We are persuaded t h a t , by the time of h e a r i n g , c l a i m a n t 
was p r e v e n t e d from r e t u r n i n g t o work, assuming she had been so 
i n c l i n e d , by e i t h e r her noncompensable c a r d i o v a s c u l a r disease or 
her compensable cancer c o n d i t i o n . Yet, we are unable t o f i n d t h a t 
she i s or was w i l l i n g t o seek r e g u l a r g a i n f u l employment. At 
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most, t h e r e c o r d suggests t h a t , upon r e f l e c t i o n , c l a i m a n t had 
e n t e r t a i n e d the p o s s i b i l i t y of a r e t u r n t o work as a welder a t 
some i n d e f i n i t e t i m e p r i o r t o d e v e l o p i n g her compensable cancer. 
Such s p e c u l a t i o n does not l e a d us t o the c o n c l u s i o n t h a t , but f o r 
the compensable i n j u r y , c l a i m a n t would have r e t u r n e d t o work. 

A c c o r d i n g l y , we h o l d t h a t c l a i m a n t i s not e n t i t l e d t o 
permanent t o t a l d i s a b i l i t y b e n e f i t s . 

IT IS SO ORDERED. 

JERRY L. WARKENTIN, Claimant WCB 87-07171 
Brian R. Whitehead, Claimant's Attorney November 14, 1989 
M e r r i l y McCabe (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and P e r r y . 

Claimant r e q u e s t s review of Referee Black's o r d e r t h a t 
found t h a t c l a i m a n t had f a i l e d t o p e r f e c t a c l a i m f o r a g g r a v a t i o n 
w i t h i n the time p e r i o d a l l o w e d by ORS 656.273(4). On the m e r i t s of 
h i s c l a i m , c l a i m a n t contends t h a t he has proven a compensable 
a g g r a v a t i o n . We f i n d t h a t c l a i m a n t t i m e l y p e r f e c t e d a c l a i m f o r 
a g g r a v a t i o n , but we f u r t h e r conclude t h a t he has f a i l e d t o s u s t a i n 
h i s burden of p r o v i n g a compensable c l a i m . 

ISSUES 

1. Whether c l a i m a n t t i m e l y p e r f e c t e d an a g g r a v a t i o n 
c l a i m ? 

2. I f so, whether he p r e v a i l s on the m e r i t s o f t h a t 
c l a i m ? 

FINDINGS OF FACT 

Claimant s u f f e r e d an o f f - w o r k i n j u r y t o h i s r i g h t knee 
w h i l e snow s k i i n g i n l a t e 1975 or e a r l y 1976. He s u b s e q u e n t l y 
underwent a l a t e r a l menisectomy. Then, a few months l a t e r , he 
compensably i n j u r e d h i s r i g h t knee when he f e l l o f f a t r u c k . I n 
J u l y 1976, Dr. B e r t , o r t h o p e d i c surgeon, performed a m e d i a l 
meniscectomy. 

Dr. B e r t performed a c l o s i n g e x a m i n a t i o n on November 16, 
1976. Claimant had f u l l range of motion of h i s knee w i t h some 
c r e p i t u s under the kneecap but no i n s t a b i l i t y . He r e p o r t e d 
e x p e r i e n c i n g morning s t i f f n e s s . Dr. B e r t r e s t r i c t e d c l a i m a n t from 
p e r f o r m i n g heavy work i n t h e woods. Other than t h a t , c l a i m a n t was 
f r e e t o p e r f o r m " a l l u s u a l and accustomed work." 

By D e t e r m i n a t i o n Order dated January 18, 1977, c l a i m a n t 
was awarded 10 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y f o r 
l o s s of use of the l e g . 

Over the next s e v e r a l y e a r s , c l a i m a n t was employed 
i n s t a l l i n g i n s u l a t i o n underneath r e s i d e n c e s . This work r e q u i r e d 
c o n s i d e r a b l e c r a w l i n g on h i s hands and knees. I n January 1980, he 
sought medical t r e a t m e n t from Dr. Hoda, o r t h o p e d i c surgeon. 
Claimant r e p o r t e d a g r i n d i n g s e n s a t i o n i n h i s knee of i n c r e a s i n g 
s e v e r i t y . Dr. Hdda noted p a t e l l a r c r e p i t a t i o n and some p a i n and 
tenderness over the l a t e r a l f e m o r a l c o n d y l e s . Hoda advised t h a t 
c l a i m a n t l o s e w e i g h t , e x e r c i s e h i s q u a d r i c e p s , and a v o i d c l i m b i n g 
steps or doing deep knee bend e x e r c i s e s . He recommended no o t h e r 
t r e a t m e n t unless the c r e p i t a t i o n worsened. 
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On A p r i l 24, 1980, Dr. Hoda r e p o r t e d t h a t c l a i m a n t was 
l a i d o f f f r o m an u n d e r - t h e - h o u s e i n s u l a t i o n j o b because o f knee 
p a i n . E x a m i n a t i o n r e v e a l e d " n o t h i n g r e m a r k a b l e e x c e p t f o r w h a t he 
had on h i s l a s t e x a m i n a t i o n . " Dr. Hoda recommended t h a t c l a i m a n t 
f i n d a new j o b n o t r e q u i r i n g c l i m b i n g l a d d e r s o r k n e e l i n g . 

C l a i m a n t n e x t saw Dr. Spady, o r t h o p e d i c s u r g e o n , i n 
A u g u s t 1980. Dr. Spady had p r e v i o u s l y p e r f o r m e d n o n w o r k - r e l a t e d 
s u r g e r y on c l a i m a n t ' s r i g h t k nee. Dr. Spady r e p o r t e d : 

" [ C l a i m a n t ] now c o m p l a i n s o f s n a p p i n g and 
g r i n d i n g and a c h i n g a b o u t t h e r e g i o n o f t h e 
p a t e l l a . R e a l l y , t h e knee l o o k s q u i t e 
g o od. T h e r e i s no e f f u s i o n p r e s e n t . He 
has a n o r m a l r a n g e o f m o t i o n . T h e r e i s 
s l i g h t c r e p i t u s o f t h e p a t e l l a on m o t i o n . 
* * * P r o b a b l e d i a g n o s i s i s c h o n d r o m a l a c i a 
o f t h e p a t e l l a . " 

D r. Spady f u r t h e r r e p o r t e d on A u g u s t 28, 1980 t h a t he d i d 
n o t recommend any a c t i v e t r e a t m e n t , o t h e r t h a n s y m p t o m a t i c 
t r e a t m e n t . He f e l t t h a t c l a i m a n t s h o u l d be e n c o u r a g e d t o l e a r n 
some new employment n o t r e q u i r i n g heavy use o f h i s k n e e s . 

I n 1983, c l a i m a n t t w i c e r e q u e s t e d t h a t t h e B o a r d e x e r c i s e 
i t s Own M o t i o n a u t h o r i t y t o r e o p e n h i s c l a i m . B o t h r e q u e s t s were 
d e n i e d . C l a i m a n t a g a i n r e q u e s t e d r e o p e n i n g i n 1984. The B o a r d 
r e j e c t e d t h i s r e q u e s t a l s o . I n F e b r u a r y 1987, p u r s u a n t t o a f o u r t h 
r e q u e s t , t h e B o a r d r e o p e n e d c l a i m a n t ' s c l a i m . 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n w o r s e n e d b e t w e e n J a n u a r y 18, 1977 and J a n u a r y 18, 1982. 

CONCLUSIONS OF LAW AND OPINION 

A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r 
m e d i c a l s e r v i c e s o r a d d i t i o n a l c o m p e n s a t i o n i s a c l a i m f o r 
a g g r a v a t i o n . ORS 6 5 6 . 2 7 3 ( 3 ) . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t 
had n o t p e r f e c t e d an a g g r a v a t i o n c l a i m . The R e f e r e e r e a s o n e d t h a t 
n e i t h e r t h e r e p o r t s o f Dr. B e r t , Dr. Hoda nor Dr. Spady s t a t e d t h a t 
a d d i t i o n a l m e d i c a l s e r v i c e s were r e q u i r e d o r t h a t t h e r e was a 
w o r s e n i n g o f c l a i m a n t ' s knee- r e s u l t i n g i n a d d i t i o n a l l o s s o f use o r 
f u n c t i o n . 

We a g r e e t h a t t h e m e d i c a l r e p o r t s do n o t i n d i c a t e a need 
f o r f u r t h e r m e d i c a l s e r v i c e s . The most t h a t c a n be s a i d o f t h e 
r e p o r t s i s t h a t t h e y p r o j e c t a p o t e n t i a l need f o r f u r t h e r m e d i c a l 
s e r v i c e s s h o u l d c l a i m a n t ' s c o n d i t i o n w o r s e n . 

However, we f i n d t h a t Dr. Hoda's A p r i l 24, 1980 r e p o r t 
makes a c l a i m f o r a g g r a v a t i o n . I n t h a t r e p o r t , Dr. Hoda r e l a t e s 
c l a i m a n t ' s s t a t e m e n t t o t h e e f f e c t t h a t he was f o r c e d o f f a 
p a r t i c u l a r j o b due t o knee p a i n . Thus, t h e r e p o r t i n d i c a t e s a need 
f o r a d d i t i o n a l c o m p e n s a t i o n p u r s u a n t t o ORS 6 5 6 . 2 7 3 ( 3 ) . We a r e 
m i n d f u l i n t h i s r e g a r d t h a t " a l m o s t a n y t h i n g more t h a n [ a s t a t e m e n t 
t h a t c l a i m a n t ' s c o n d i t i o n i s n o t c h a n g i n g ] can be an a g g r a v a t i o n 
c l a i m . " H a r e t v. SAIF, 72 Or App 668, 672 ( 1 9 8 5 ) . 

A l t h o u g h we f i n d t h a t c l a i m a n t has t i m e l y p e r f e c t e d an 
a g g r a v a t i o n c l a i m , he must s t i l l p r o v e e n t i t l e m e n t t o a d d i t i o n a l 
c o m p e n s a t i o n on t h e m e r i t s . To r e o p e n a c l a i m because o f 
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a g g r a v a t i o n , c l a i m a n t must prove a worsening of h i s c o n d i t i o n 
r e s u l t i n g from h i s o r i g i n a l i n j u r y . ORS 656.273(1). I n t h i s 
r e g a r d , we are persuaded t h a t c l a i m a n t ' s knee symptoms worsened i n 
a p p r o x i m a t e l y 1980 due t o h i s a c t i v i t i e s i n s t a l l i n g i n s u l a t i o n . 
However, i n c r e a s e d symptoms i n and of themselves are not 
compensable unless c l a i m a n t becomes more d i s a b l e d , e i t h e r 
t e m p o r a r i l y or permanently, than he was a t the time of the l a s t 
arrangement of compensation. Smith v. SAIF, 302 Or 396, 401 
( 1 9 8 6 ) . Because t h i s c l a i m i n v o l v e s a scheduled body p a r t , "more 
d i s a b l e d " means i n c r e a s e d l o s s of use of the knee. ORS 656.214; 
I n t e r n a t i o n a l Paper Co. v. T u r n e r , 84 Or App 248, 250 n. 1, 
remanded 304 Or 354 ( 1 9 8 7 ) , on remand 91 Or App 91 ( 1 9 8 8 ) . 

Expert m e d i c a l evidence i s g e n e r a l l y not r e q u i r e d t o 
prove an a g g r a v a t i o n c l a i m . A c l a i m a n t ' s own t e s t i m o n y may be 
s u f f i c i e n t . G a r b u t t v. SAIF, 297 Or 148 (1984). Here, c l a i m a n t ' s 
t e s t i m o n y s u p p o r t s a f i n d i n g of a g g r a v a t i o n . However, c l a i m a n t ' s 
t e s t i m o n y was e l i c i t e d a t h i s h e a r i n g i n January 1988. 
Consequently, he was t e s t i f y i n g t o h i s c o n d i t i o n as i t e x i s t e d 
s e v e n - t o - e i g h t years e a r l i e r . Under the c i r c u m s t a n c e s , we f i n d the, 
contemporaneous medical r e p o r t s more p e r s u a s i v e than c l a i m a n t ' s 
subsequent t e s t i m o n y . 

Those contemporaneous medical r e p o r t s do not e s t a b l i s h 
i n c r e a s e d l o s s of use or f u n c t i o n of c l a i m a n t ' s knee. Comparing 
c l a i m a n t ' s c o n d i t i o n i n January 1977 w i t h h i s c o n d i t i o n i n 1980 and 
1981, c l a i m a n t c o n t i n u e d t o e x h i b i t f u l l range of m o t i o n . He 
"continued t o e x p e r i e n c e m i l d c r e p i t a t i o n . He c o n t i n u e d t o be 
diagnosed as s u f f e r i n g from probable chondromalacia. No e f f u s i o n 
was p r e s e n t a t e i t h e r t i m e . While Dr. Spady r e p o r t e d c o m p l a i n t s of 
snapping and g r i n d i n g i n 1980, these same c o m p l a i n t s appear i n 
Dr. B e r t ' s 1976 r e p o r t s . Moreover, Dr. Spady, the surgeon who 
r e p a i r e d c l a i m a n t ' s knee . f o l l o w i n g h i s s k i i n j u r y , r e p o r t e d i n 
August 1980 t h a t c l a i m a n t ' s knee appeared " q u i t e good." While 
Dr. Hoda and Dr. Spady recommended t h a t c l a i m a n t change 
employments, n e i t h e r p h y s i c i a n suggests t h a t such a change was 
n e c e s s i t a t e d by worsened, r a t h e r than ongoing, c o n d i t i o n s . I n 
l i g h t of t h e p h y s i c i a n ' s f i n d i n g s , we conclude t h a t t h e i r 
i m p o s i t i o n of p h y s i c a l r e s t r i c t i o n s a g a i n s t heavy use of the knee 
r e f l e c t s a r e a c t i o n t o c l a i m a n t ' s c o n t i n u e d c o m p l a i n t s r a t h e r than 
a worsening of h i s c o n d i t i o n . 

I n sum, we f i n d t h a t c l a i m a n t d i d p e r f e c t a c l a i m f o r 
a g g r a v a t i o n w i t h i n the time p e r i o d e s t a b l i s h e d by ORS 656.273(4). 
However, we f u r t h e r conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
the c o m p e n s a b i l i t y of h i s c l a i m . 

ORDER 

The Referee's o r d e r dated February 11, 1988 i s a f f i r m e d . 
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ALAN C. CHURCH, Claimant WCB 85-04704 
Peter 0. Hansen, Claimant's Attorney November 15, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r t h a t : 
( 1 ) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d p e r m a n e n t d i s a b i l i t y a ward f o r 
t h e l o s s o f use o r f u n c t i o n o f h i s l e f t hand f r o m 30 p e r c e n t 
(45 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 60 p e r c e n t 
(90 d e g r e e s ) ; ( 2 ) d e c l i n e d t o award u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r a p s y c h o l o g i c a l c o n d i t i o n ; ( 3 ) f o u n d t h a t 
c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 4 ) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s November 3, 1986 a g g r a v a t i o n d e n i a l ; ( 5 ) d e c l i n e d t o 
award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n ; ( 6 ) d e c l i n e d 
t o a s s e s s a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e s f o r SAIF's 
a l l e g e d u n r e a s o n a b l e d e l a y i n s u b m i s s i o n o f t h e c l a i m f o r c l o s u r e 
on two o c c a s i o n s ; ( 7 ) d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y 
f e e s f o r an a l l e g e d u n r e a s o n a b l e f a i l u r e t o pay t e m p o r a r y 
d i s a b i l i t y ; ( 8 ) d e c l i n e d t o a s s e s s . a p e n a l t y and a t t o r n e y f e e f o r 
an a l l e g e d u n a u t h o r i z e d o f f s e t ; ( 9 ) r a t i f i e d SAIF's o f f s e t o f a 
p e r m a n e n t d i s a b i l i t y award g r a n t e d by D e t e r m i n a t i o n O r d e r a g a i n s t 
a s u b s e q u e n t award g r a n t e d by a p r i o r R e f e r e e ' s o r d e r ; and 
( 1 0 ) a u t h o r i z e d SAIF t o o f f s e t o v e r p a i d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . The i s s u e s a r e e x t e n t o f p e rmanent d i s a b i l i t y , 
p r e m a t u r e c l o s u r e , a g g r a v a t i o n , t e m p o r a r y d i s a b i l i t y , o f f s e t , and 
p e n a l t i e s and a t t o r n e y f e e s . C l a i m a n t ' s b r i e f was n o t t i m e l y 
s u b m i t t e d and, t h e r e f o r e , was n o t c o n s i d e r e d on Board r e v i e w . 
SAIF e l e c t e d n o t t o f i l e a r e s p o n d e n t ' s b r i e f . We a f f i r m on a l l 
b u t t h e o f f s e t and r e l a t e d p e n a l t y and a t t o r n e y f e e i s s u e s . 

FINDINGS OF FACT 

C l a i m a n t , a m e c h a n i c , c o m p e n s a b l y i n j u r e d h i s l e f t hand 
on A p r i l 1 1 , 1983, when h i s l e f t thumb was c a u g h t i n a s p i n n i n g 
s h a f t . The i n j u r y i n v o l v e d a l i g a m e n t o u s s p r a i n w h i c h r e s u l t e d i n 
s u r g e r y p e r f o r m e d on May 13, 1983. 

By D e t e r m i n a t i o n O r d e r d a t e d J a n u a r y 27, 1984, c l a i m a n t 
was g r a n t e d t i m e l o s s c o m p e n s a t i o n f r o m t h e d a t e o f i n j u r y t h r o u g h 
December 1 , 1983 and f r o m December 15, 1983 t h r o u g h 
J a n u a r y 3, 1984 ( l e s s t i m e w o r k e d ) . C l a i m a n t was a l s o awarded 
25 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f f u n c t i o n o f 
t h e l e f t h and. 

C l a i m a n t c h a l l e n g e d t h e J a n u a r y 1984 D e t e r m i n a t i o n O r d e r 
as p r e m a t u r e . I n November 1984, t h e Board a f f i r m e d a R e f e r e e ' s 
o r d e r w h i c h had s e t a s i d e t h e D e t e r m i n a t i o n O r d e r . The R e f e r e e ' s 
o r d e r d i d n o t a u t h o r i z e an o f f s e t o f p e r m a n e n t p a r t i a l d i s a b i l i t y 
p a i d u n d e r t h e D e t e r m i n a t i o n O r d e r a g a i n s t f u t u r e e n t i t l e m e n t s . 

C l a i m a n t was t h e n i n v o l v e d i n a v o c a t i o n a l t r a i n i n g 
p r o g r a m . SAIF n o t i f i e d c l a i m a n t on F e b r u a r y 4, 1985 t h a t h i s 
v o c a t i o n a l t r a i n i n g had ended on J a n u a r y 23, 1985 and t h a t h i s 
v o c a t i o n a l r e p o r t s were b e i n g f o r w a r d e d t o t h e W o r k e r s ' 
C o m p e n s a t i o n D e p a r t m e n t . A p p r o x i m a t e l y one month l a t e r , on 
March 1 1 , 1985, SAIF r e q u e s t e d a d e t e r m i n a t i o n f r o m t h e D e p a r t m e n t . 

On March 4, 1985, c l a i m a n t was examined by Dr. Shannon, 
p s y c h i a t r i s t . Dr. Shannon n o t e d t h a t c l a i m a n t was d e p r e s s e d as a 
r e s u l t o f h i s i n j u r y , h i s house b u r n i n g , and t h e f a c t t h a t h i s 
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w i f e a p p a r e n t l y had t h o r a c i c o u t l e t syndrome. Dr. Shannon d i d not 
propose any t r e a t m e n t a t t h a t t i m e . 

The c l a i m was c l o s e d f o r a second time by D e t e r m i n a t i o n 
Order dated March 28, 1985, w i t h temporary d i s a b i l i t y b e n e f i t s 
ending January 23, 1985, and an award of 30 p e r c e n t scheduled 
permanent d i s a b i l i t y . Deduction of o v e r p a i d temporary d i s a b i l i t y , 
i f any, from unpaid permanent d i s a b i l i t y was approved. The 
D e t e r m i n a t i o n Order a l s o p r o v i d e d t h a t i t r e p l a c e d any p r i o r award 
f o r < t h e same body p a r t . The D e t e r m i n a t i o n Order d i d not a u t h o r i z e 
t h e ' o f f s e t of o v e r p a i d permanent d i s a b i l i t y compensation a g a i n s t 
th e award of permanent d i s a b i l i t y . 

C l a i mant's v o c a t i o n a l t r a i n i n g program was re-opened on 
A p r i l 1, 1985. When th e t r a i n i n g program ended, t h e c l a i m was 
c l o s e d by a t h i r d D e t e r m i n a t i o n Order dated A p r i l 14, 1986. T h i s 
D e t e r m i n a t i o n Order g r a n t e d a d d i t i o n a l temporary d i s a b i l i t y 
b e n e f i t s ending March 21, 1986, but no a d d i t i o n a l permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y as of J u l y 15, 1984. The D e t e r m i n a t i o n Order c o n t a i n e d 
no r e f e r e n c e t o a u t h o r i z a t i o n f o r recovery of any overpayment. 

The 30 p e r c e n t permanent d i s a b i l i t y award g r a n t e d by the 
March 1985 D e t e r m i n a t i o n Order became payable f o l l o w i n g c o m p l e t i o n 
of c l a i m a n t ' s v o c a t i o n a l t r a i n i n g program. At t h a t t i m e , SAIF 
o f f s e t the 25 p e r c e n t permanent award p a i d pursuant t o t h e January 
1984 D e t e r m i n a t i o n Order, which was s e t a s i d e as premature. 

F o l l o w i n g the A p r i l 1986 D e t e r m i n a t i o n Order, SAIF a l s o 
o f f s e t overpayment of temporary d i s a b i l i t y b e n e f i t s g o i n g back t o 
1984 . 

Claimant e x p e r i e n c e d an e x a c e r b a t i o n of h i s thumb 
symptoms i n May 1986 when he caught h i s l e f t hand i n a r a i l i n g 
w h i l e a t t e n d i n g c l a s s e s as p a r t of h i s v o c a t i o n a l t r a i n i n g . He 
went t o see h i s t r e a t i n g p h y s i c i a n a few days l a t e r . By c h a r t 
note dated May 9, 1986, the p h y s i c i a n r e p o r t e d t h a t no f u r t h e r 
t r e a t m e n t was recommended and t h a t c l a i m a n t c o u l d r e t u r n t o work 
as of t h a t d a t e . Claimant's a t t o r n e y forwarded a copy of t h e 
c h a r t note t o SAIF by l e t t e r dated September 9, 1986, r e q u e s t i n g 
t h a t the c h a r t note be processed as an a g g r a v a t i o n c l a i m . SAIF 
responded by l e t t e r dated November 3, 1986 i n d i c a t i n g t h a t t h e 
c h a r t note was not an a g g r a v a t i o n c l a i m because t h e r e was no 
a u t h o r i z a t i o n of time l o s s . 

C l aimant's thumb impairment has r e s u l t e d i n a l o s s of 
p i n c h , grasp, and r e p e t i t i v e m o t i o n . Moreover, c l a i m a n t ' s use of 
h i s l e f t hand f o r p u s h i n g , p u l l i n g , g r a s p i n g and l i f t i n g are a l l 
s u b s t a n t i a l l y l i m i t e d . The hand i s s e n s i t i v e t o c o l d . Claimant 
c o n t i n u e s t o f i n d i t necessary t o wear a brace much o f the t i m e , 
and t h a t i n i t s e l f e f f e c t i v e l y l i m i t s the p r a c t i c a l use of t h e 
hand. 

SAIF d i d not have a u t h o r i z a t i o n t o o f f s e t i t s payments 
of permanent p a r t i a l d i s a b i l i t y under the January 27, 1984 
D e t e r m i n a t i o n Order a g a i n s t t h e permanent d i s a b i l i t y awarded 
pur s u a n t t o the March 28, 1985 D e t e r m i n a t i o n Order. Nor d i d SAIF 
have a reasonable b a s i s f o r c o n c l u d i n g t h a t i t s o f f s e t was p r o p e r . 
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CONCLUSIONS OF LAW AND OPINION 

Premature Closure 

Claimant contends t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d 
by t h e A p r i l 14, 1986 D e t e r m i n a t i o n Order, which found him t o be 
m e d i c a l l y s t a t i o n a r y as of J u l y 15, 1984. Claimant argues t h a t he 
was not p s y c h o l o g i c a l l y s t a t i o n a r y . We do not agree. 

Dr. Shannon e x p r e s s l y found t h a t c l a i m a n t was 
p s y c h o l o g i c a l l y s t a t i o n a r y as of March 1985. I n a d d i t i o n , w h i l e 
c l a i m a n t t r e a t e d very b r i e f l y w i t h Dr. Eason, p s y c h i a t r i s t , i n 
September 1986, Dr. Eason's r e p o r t dated October 22, 1986 does not 
persuade us t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y on or 
be f o r e A p r i l 14, 1986. F i r s t , Dr. Eason only t r e a t e d c l a i m a n t f o r 
a two-week p e r i o d . Second, t h e r e c o r d c o n t a i n s o n l y v e r y 
c o n c l u s o r y statements r e g a r d i n g Dr. Eason's f i n d i n g s and 
t r e a t m e n t . And, f i n a l l y , i t i s u n c l e a r from Dr. Eason's r e p o r t 
what knowledge he had of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n p r i o r 
t o commencing h i s t r e a t m e n t . Consequently, h i s r e p o r t cannot be 
i n t e r p r e t e d as r e f e r r i n g t o c l a i m a n t ' s c o n d i t i o n as of the date of 
c l a i m c l o s u r e . See Scheuning v. J.R. Si m p l o t & Co., 
84 Or App 622, rev~den 303 Or 590 (1987). 

We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t 
h i s c l a i m was p r e m a t u r e l y c l o s e d by the A p r i l 14, 1986 
D e t e r m i n a t i o n Order. 

A g g r a v a t i o n 

Claimant contends t h a t the May 1986 i n c i d e n t where he 
caught h i s hand i n a r a i l i n g a t school r e s u l t e d i n a compensable 
a g g r a v a t i o n . I n ord e r t o e s t a b l i s h an a g g r a v a t i o n o f h i s 
scheduled l e f t hand d i s a b i l i t y so as t o wa r r a n t c l a i m r e o p e n i n g , 
c l a i m a n t must prove t h a t h i s c o n d i t i o n i s worse. ORS 656.273; 
Perry v. SAIF, 307 Or 654 (1 9 8 9 ) . A worsened c o n d i t i o n means a 
change which makes c l a i m a n t more d i s a b l e d , e i t h e r t e m p o r a r i l y or 
permanently, than he was on t h e date of the l a s t arrangement o f 
compensation. I n the c o n t e x t o f a scheduled d i s a b i l i t y case, more 
d i s a b l e d means i n c r e a s e d l o s s o f use or f u n c t i o n o f the body 
p a r t . I n t e r n a t i o n a l Paper v. Turner, 84 Or App 248, 250-51, n 1 , 
remanded 304 Or 354 (1 9 8 7 ) , on remand 91 Or App 91 (198 8 ) . 

The evidence here i s i n s u f f i c i e n t t o persuade us t h a t 
c l a i m a n t e x p e r i e n c e d i n c r e a s e d l o s s of use or f u n c t i o n of h i s l e f t 
hand as a r e s u l t o f the May 1986 i n c i d e n t . I n t h i s r e g a r d , h i s 
p h y s i c i a n r e p o r t e d as f o l l o w s : no change i n s e n s a t i o n over t he 
p r e v i o u s e x a m i n a t i o n ; tenderness (which e x i s t e d a t the time o f the 
p r e v i o u s e x a m i n a t i o n ) ; s l i g h t s w o l l e n e s s ; and s t a b i l i t y on 
s t r e s s . The p h y s i c i a n r e p o r t e d t h a t c l a i m a n t c o u l d r e t u r n t o work 
as o f t h a t d a t e . C l a i m a n t ' s t e s t i m o n y t h a t t h e i n c i d e n t "seems t o 
have weakened i t some" i s not s u f f i c i e n t t o persuade us o f an 
in c r e a s e d l o s s o f use, e i t h e r temporary or permanent. 
Consequently, c l a i m a n t has f a i l e d t o prove a compensable 
a g g r a v a t i o n . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y . 

The c r i t e r i o n f o r r a t i n g scheduled permanent d i s a b i l i t y 
i s the. permanent l o s s o f use or f u n c t i o n of the body p a r t due t o 
the compensable c o n d i t i o n . ORS 656.214(2). I n d e t e r m i n i n g l o s s 
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of use or f u n c t i o n , we c o n s i d e r medical and l a y eviaence i n n g 
of t h e a d m i n i s t r a t i v e r u l e s . These r u l e s are a p p l i e d as 
g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. 
Argonaut, 296 Or 505 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 
5 9 Or App 260 (198 2 ) . F u r t h e r ^ i n d e t e r m i n i n g scheduled 
d i s a b i l i t y , we c o n s i d e r d i s a b l i n g p a i n as w e l l as mechanical 
im p a i r m e n t . See Boyce v. Sambo's R e s t a u r a n t , 44 Or App 305, 308 
(1 9 8 0 ) . Our f a c t u a l f i n d i n g s w i t h regard t o c l a i m a n t ' s l e f t thumb 
and hand persuade us t h a t c l a i m a n t l o s s of use of the hand i s 
mod e r a t e l y severe. A c c o r d i n g l y , we agree w i t h t h e Referee t h a t 
c l a i m a n t has s u f f e r e d a 60 p e r c e n t permanent l o s s o f use or 
f u n c t i o n o f the l e f t hand as a r e s u l t o f the i n d u s t r i a l i n j u r y . 
E x t e n t of Unscheduled Permanent D i s a b i l i t y 

The Referee d e c l i n e d t o award any permanent d i s a b i l i t y 
b e n e f i t s f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . Claimant 
t e s t i f i e d t h a t he was depressed as a r e s u l t of the i n j u r y and t h e 
l i m i t a t i o n s i t imposed on him. He a l s o t e s t i f i e d t h a t he had 
d i f f i c u l t y c o n c e n t r a t i n g on t e c h n i c a l t a s k s f o r l o n g p e r i o d s o f 
t i m e . However, Dr. Shannon opined t h a t c l a i m a n t had no s e r i o u s 
p s y c h o l o g i c a l problem and t h a t he was h a n d l i n g t h i n g s " f a i r l y 
w e l l , v e r y much i n h i s normal manner." She f u r t h e r opined t h a t i t 
was d i f f i c u l t t o p r e d i c t whether c l a i m a n t would need t r e a t m e n t i n 
t h e f u t u r e . 

We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
e n t i t l e m e n t t o an award of unscheduled permanent d i s a b i l i t y f o r 
h i s p s y c h o l o g i c a l c o n d i t i o n . We base t h i s c o n c l u s i o n on t h e l a c k 
of p e r s u a s i v e medical evidence t o e s t a b l i s h any permanent l o s s o f 
e a r n i n g c a p a c i t y from c l a i m a n t ' s d e p r e s s i o n . A l t h o u g h p r o b a t i v e , 
c l a i m a n t ' s t e s t i m o n y , by i t s e l f , does not persuade us t h a t he has 
s u f f e r e d a permanent l o s s of e a r n i n g c a p a c i t y . -

I n t e r i m Compensation 

Even though we f i n d t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , he may n e v e r t h e l e s s be 
e n t i t l e d t o payment of i n t e r i m compensation pending SAIF's 
acceptance or d e n i a l o f h i s c l a i m . I n t h i s r e g a r d , SAIF would be 
r e q u i r e d t o commence payment of i n t e r i m compensation i f t h e 
May 9, 1986 c h a r t note r e p r e s e n t s n o t i c e of " m e d i c a l l y v e r i f i e d 
i n a b i l i t y t o work." ORS 656.273(6). To t h e c o n t r a r y , t h e May 
1986 c h a r t note i n d i c a t e d t h a t c l a i m a n t was ab l e t o work. 
T h e r e f o r e , SAIF was under no o b l i g a t i o n t o commence payment of 
i n t e r i m compensation upon i t s r e c e i p t o f the c h a r t note sometime 
a f t e r September 9, 1986. 

O f f s e t 

The January 1984 D e t e r m i n a t i o n Order awarded c l a i m a n t 
25 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y . SAIF p a i d the 
award. That D e t e r m i n a t i o n Order was subseq u e n t l y s e t as i d e by 
r e f e r e e ' s order as premature. The order d i d not a u t h o r i z e an 
o f f s e t o f permanent d i s a b i l i t y b e n e f i t s p a i d under t he 
D e t e r m i n a t i o n Order a g a i n s t f u t u r e e n t i t l e m e n t s . I n March 1985 a 
new D e t e r m i n a t i o n Order awarded c l a i m a n t f u r t h e r temporary 
d i s a b i l i t y and 30 p e r c e n t permanent d i s a b i l i t y . The March 1985 
D e t e r m i n a t i o n Order e x p r e s s l y s t a t e d t h a t i t r e p l a c e d any p r i o r 
award. The D e t e r m i n a t i o n Order d i d . n o t a u t h o r i z e an o f f s e t o f 
o v e r p a i d permanent d i s a b i l i t y b e n e f i t s a g a i n s t t h e 30 p e r c e n t 
awarded by the Order. 
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I f the January 27, 1984 D e t e r m i n a t i o n Order had not been 
s e t a s i d e , then t h e f a c t t h a t t he March 1985 D e t e r m i n a t i o n Order 
e x p r e s s l y " r e p l a c e d " any p r i o r awards would have a u t h o r i z e d SAIF 
t o pay o n l y t h e d i f f e r e n c e between the new order and the p r i o r 
o r d e r . However/because the p r i o r D e t e r m i n a t i o n Order was s e t 
a s i d e by r e f e r e e ' s o r d e r , SAIF should have sought a u t h o r i z a t i o n t o 
o f f s e t payments made b e f o r e the p r i o r D e t e r m i n a t i o n Order was s e t 
a s i d e . SAIF d i d not do so; i n s t e a d , SAIF u n i l a t e r a l l y o f f s e t i t s 
p r i o r payments a g a i n s t t h e new award of 30 p e r c e n t permanent 
d i s a b i l i t y . SAIF's u n i l a t e r a l conduct was improper. Forney v. 
Western S t a t e s Plywood, 66 Or App 155, 160 ( 1 9 8 3 ) , a f f ' d 
297 Or 268 (19 8 4 ) . Consequently, t h e compensation which SAIF 
should have p a i d pursuant t o the March 28, 1985 D e t e r m i n a t i o n 
Order, but d i d n o t , must now be p a i d . 

I n t he a l t e r n a t i v e t o i t s argument a t h e a r i n g t h a t 
o f f s e t a u t h o r i z a t i o n was unnecessary, SAIF requested a u t h o r i z a t i o n 
from t he Referee t o o f f s e t the amounts i n q u e s t i o n . Because o f 
h i s d e c i s i o n t h a t SAIF's conduct was p r o p e r , t h e Referee d i d not 
address the request f o r a u t h o r i z a t i o n . Whereas we have found 
SAIF's u n i l a t e r a l o f f s e t i mproper, SAIF's request f o r 
a u t h o r i z a t i o n t o o f f s e t must be addressed. I n t h i s r e g a r d , we 
f i n d t h a t SAIF was e n t i t l e d t o an o f f s e t o f permanent d i s a b i l i t y 
compensation p a i d p u r s u a n t t o the r e s c i n d e d January 27,'1984 
D e t e r m i n a t i o n Order. A c c o r d i n g l y , SAIF's request f o r 
a u t h o r i z a t i o n s h a l l be g r a n t e d . 

SAIF a l s o requested a u t h o r i z a t i o n t o o f f s e t o v e r p a i d 
temporary d i s a b i l i t y b e n e f i t s i n the amount of $823.23 f o r t h e 
p e r i o d March 2 1 , 1986 t h r o u g h issuance of the new D e t e r m i n a t i o n 
Order on A p r i l 14, 1986. The Referee g r a n t e d a u t h o r i z a t i o n f o r 
the o f f s e t . The t e s t i m o n y o f SAIF's c l a i m s examiner e s t a b l i s h e d 
e n t i t l e m e n t t o t h i s o f f s e t . The Referee's a u t h o r i z a t i o n i s , 
t h e r e f o r e , a f f i r m e d . 

P e n a l t i e s and A t t o r n e y Fees 

(1) U n t i m e l y C l o s u r e 

Claimant a l l e g e s t h a t SAIF unreasonably delayed 
s u b m i t t i n g the c l a i m f o r c l o s u r e on two occasions. The f i r s t 
o c c a s i o n c u l m i n a t e d i n t h e March 28, 1985 D e t e r m i n a t i o n Order. I n 
t h a t i n s t a n c e , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r recommended t o SAIF 
on January 3 1 , 1985 t h a t c l a i m a n t ' s t r a i n i n g program be ended. 
SAIF n o t i f i e d c l a i m a n t on February 4, 1985 t h a t h i s v o c a t i o n a l 
t r a i n i n g was e n d i n g , and t h a t h i s v o c a t i o n a l r e p o r t s were b e i n g 
forwarded t o the Workers' Compensation Department. However, as of 
February 13, 1985, c l a i m a n t ' s v o c a t i o n a l counselor was s t i l l 
a t t e m p t i n g t o c o n t i n u e c l a i m a n t ' s t r a i n i n g program. Less than one 
month l a t e r , on March 1 1 , 1985, SAIF requested a d e t e r m i n a t i o n . 
Under these c i r c u m s t a n c e s , we f i n d t h a t SAIF's d e l a y i n s u b m i t t i n g 
the c l a i m f o r c l o s u r e was not unreasonable. See Oscar L. Drew, 
38 Van N a t t a 934 ( 1986) . 

The second o c c a s i o n c u l m i n a t e d i n the A p r i l 14, 1986 
D e t e r m i n a t i o n Order. I n t h a t i n s t a n c e , c l a i m a n t ' s v o c a t i o n a l 
c o u n s e l o r n o t i f i e d SAIF on March 14, 1986 t h a t c l a i m a n t ' s t r a i n i n g 
program was end i n g . SAIF s u b m i t t e d the c l a i m f o r c l o s u r e on March 
3 1 , 1986. The d e l a y was not unreasonable. 
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(2) F a i l u r e t o Pay I n t e r i m Compensation 

We have p r e v i o u s l y h e l d t h a t SAIF was not r e q u i r e d t o 
commence payment of i n t e r i m compensation upon r e c e i p t of t h e 
May 9, 1986 c h a r t note from c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
T h e r e f o r e , the q u e s t i o n of p e n a l t i e s and a t t o r n e y fees f o r 
unreasonable f a i l u r e t o pay such compensation i s moot. 

(3) U n i l a t e r a l O f f s e t 

Claimant requested an award of p e n a l t i e s and r e l a t e d 
a t t o x n e y fees f o r SAIF's conduct w i t h regard t o the o f f s e t i s s u e . 
A p e n a l t y of up t o 25 p e r c e n t and an a s s o c i a t e d a t t o r n e y f e e may 
be assessed a g a i n s t a c a r r i e r which unreasonably delays or r e f u s e s 
t o pay compensation due. ORS 656.262(10); 656.382(1). SAIF's 
argument f o r i t s u n i l a t e r a l o f f s e t was t h a t the January 27, 1984 
D e t e r m i n a t i o n Order had been r e s c i n d e d and, t h e r e f o r e , t h a t i t 
p r o p e r l y o f f s e t b e n e f i t s p a i d pursuant t o t h a t o r d e r . As noted 
above, t h a t f a c t t h a t the January 27, 1984 D e t e r m i n a t i o n Order was 
r e s c i n d e d e s t a b l i s h e s t h a t SAIF i s s u b s t a n t i v e l y e n t i t l e d t o an 
o f f s e t . However, r e g a r d l e s s of SAIF's s u b s t a n t i v e e n t i t l e m e n t t o 
an o f f s e t , i t s o b l i g a t i o n t o request p r i o r a u t h o r i z a t i o n f o r such 
an o f f s e t i s c l e a r . Forney, supra; see ORS 656.268(4). We 
conclude t h a t SAIF's conduct was unreasonable and t h a t a 
25 p e r c e n t p e n a l t y should be assessed on the amount of permanent 
d i s a b i l i t y compensation r e m a i n i n g unpaid on the March 28, 1985 
D e t e r m i n a t i o n Order. We a l s o assess a r e l a t e d a t t o r n e y f e e . See 
ORS 656.262(10), 656.382(1). 

ORDER 

The Referee's o r d e r dated May 8, 1987 i s reversed i n 
p a r t and a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s o f f s e t of 
o v e r p a i d permanent d i s a b i l i t y compensation was u n a u t h o r i z e d and 
unreasonable. SAIF s h a l l repay c l a i m a n t the amount w i t h h e l d by 
reason of the o f f s e t . A p e n a l t y equal t o 25 p e r c e n t of t h i s 
w i t h h e l d amount and an a s s o c i a t e d a t t o r n e y fee of $500 i s assessed 
a g a i n s t SAIF i n c o n n e c t i o n w i t h t h e o f f s e t . A f t e r paying s a i d 
amount, SAIF i s a l l o w e d an o f f s e t of the amount w i t h h e l d a g a i n s t 
f u t u r e awards of permanent d i s a b i l i t y on t h i s c l a i m , i f any. 
Claimant's a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $3,800. The 
remainder of the Referee's o r d e r i s a f f i r m e d . 

LYNN M. ELLIOTT, Claimant . WCB 87-05171, 86-15343, 86-15352, 
Welch, et a l . , Claimant's Attorneys 87-15114 & 87-15115 
Roberts, et a l . , Defense Attorneys November 15, 1989 

Order on Review 
Reviewed by Board Members Myers and Cushing. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Thye's or d e r t h a t : (1) upheld the i n s u r e r ' s m e d i c a l s e r v i c e s 
d e n i a l ; and (2) d e c l i n e d t o r a t e the e x t e n t of h i s unscheduled 
permanent d i s a b i l i t y f o r a back c o n d i t i o n on " j u r i s d i c t i o n a l " 
grounds. I n a d d i t i o n , c l a i m a n t argues t h a t the Board should 
remand t h i s case t o the Referee f o r f u r t h e r c o n s i d e r a t i o n of the 
e x t e n t of d i s a b i l i t y i s s u e , inasmuch as the Referee d i d not make a 
c r e d i b i l i t y f i n d i n g . On Board review, the i s s u e s are remand, 
medical s e r v i c e s , j u r i s d i c t i o n , and e x t e n t of unscheduled 
d i s a b i l i t y . We a f f i r m i n p a r t and reverse i n p a r t . 
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FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

The compensable i n j u r y of A p r i l , 1986, i s a m a t e r i a l 
c o n t r i b u t i n g cause of c l a i m a n t ' s c u r r e n t back c o n d i t i o n . 

Claimant's c u r r e n t t r e a t m e n t i s not reasonable and 
necessary t r e a t m e n t . 

Claimant has no permanent p h y s i c a l impairment i n h i s low 
back due t o the A p r i l , 1986, compensable i n j u r y . His p o s t - i n j u r y 
w eight g a i n was not i n d u s t r i a l l y r e l a t e d . 

CONCLUSIONS OF LAW 

Remand 

The Board may remand a case t o the Referee when i t 
determines t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 6 5 6 . 2 9 5 ( 5 ) . Here, t h e 
so l e b a s i s f o r c l a i m a n t ' s req u e s t f o r remand i s t h a t the Referee 
d i d not make a c r e d i b i l i t y f i n d i n g . We are not persuaded by 
c l a i m a n t ' s l i n e o f r e a s o n i n g . A Referee need not make a 
c r e d i b i l i t y assessment o f a l l w i t n e s s e s i n each and every case 
t o a v o i d remand. Not a l l w i t n e s s e s lend themselves t o e i t h e r a 
p o s i t i v e or n e g a t i v e c r e d i b i l i t y f i n d i n g . A c c o r d i n g l y , we are 
not persuaded t h a t t h e r e c o r d i n t h i s case was i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed. Remand i s , 
t h e r e f o r e , not a p p r o p r i a t e . 

Medical S e r v i c e s 

The Referee upheld t h e the i n s u r e r ' s medical s e r v i c e s 
d e n i a l on the b a s i s t h a t c o n t i n u e d medical t r e a t m e n t was n o t 
"reasonably necessary." See James v. Kemper Insurance Co., 
81 Or App 80, 84 ( 1 9 8 6 ) . We agree. 

The i n s u r e r ' s d e n i a l was based both on the c o n t e n t i o n 
t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was no l o n g e r c a u s a l l y r e l a t e d 
t o t h e A p r i l , 1986, compensable i n j u r y , and t h a t the c u r r e n t 
t r e a t m e n t was not reasonable and necessary t r e a t m e n t . T h e r e f o r e , 
c l a i m a n t must prove b o t h t h a t the A p r i l , 1986, compensable i n j u r y 
remains a m a t e r i a l c o n t r i b u t i n g cause of h i s c u r r e n t back 
c o n d i t i o n , see ORS 6 5 6 . 2 4 5 ( 1 ) ; Van B l o k l a n d v. Oregon H e a l t h 
Sciences U n i v e r s i t y , 87 Or App 694 ( 1 9 8 7 ) , and t h a t h i s c u r r e n t 
t r e a t m e n t i s reasonable and necessary. We conclude t h a t he has 
proven t h a t h i s c u r r e n t c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e 
compensable i n j u r y , but has f a i l e d t o prove t h a t h i s c u r r e n t 
t r e a t m e n t s are reasonable and necessary. 

Claimant was examined by t h e Western Medical C o n s u l t a n t s 
i n May, 1987. The C o n s u l t a n t s found him m e d i c a l l y s t a t i o n a r y w i t h 
no o b j e c t i v e permanent impairment. I n August, 1987, Dr. Duncan, a 
c h i r o p r a c t o r , examined c l a i m a n t and diagnosed a f u l l y r e s o l v e d 
lumbosacral s t r a i n w i t h o u t permanent impairment. The f o l l o w i n g 
month, Dr. B a l d , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , " c o m p l e t e l y " 
c o n c u r r e d w i t h Duncan. I n December, 1987, Dr. Bardana, M.D., 
examined c l a i m a n t and found an " e n t i r e l y " r e s o l v e d l u m b o s a c r a l 
s t r a i n . Claimant t e s t i f i e d t h a t he has never been f r e e o f back 
p a i n s i n c e the A p r i l , 1986, i n j u r y . 
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We are persuaded t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n , 
diagnosed as a r e s o l v e d l u m b o s a c r a l s t r a i n , i s s t i l l m a t e r i a l l y 
caused by the compensable i n j u r y . No p h y s i c i a n s t a t e s t h a t 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s are not r e l a t e d t o the 
compensable i n j u r y . T h e i r comments are d i r e c t e d t o amount o f 
impairment r a t h e r than t o c a u s a t i o n . 

However, we conclude t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t s 
are not reasonable and necessary t r e a t m e n t f o r t h e compensable 
i n j u r y . We adopt the Referee's c o n c l u s i o n s on t h i s i s s u e . 

J u r i s d i c t i o n a l 

At the b e g i n n i n g of the h e a r i n g , t h e i n s u r e r ' s c o u n s e l 
r a i s e d the f o l l o w i n g a f f i r m a t i v e defense: 

"With r e s p e c t t o the i s s u e of d i s a b i l i t y 
q u e s t i o n , i t ' s [ t h e employer's] p o s i t i o n 
t h a t t h e r e i s no D e t e r m i n a t i o n Order, and 
t h a t the Hearings D i v i s i o n doesn't have 
j u r i s d i c t i o n t o reach t h a t i s s u e , and t h e 
reason i s , even though we have something 
t h a t ' s c a p t i o n e d D e t e r m i n a t i o n Order, what 
i t d i d was s e t a s i d e another D e t e r m i n a t i o n 
Order and b a s i c a l l y leaves i n t a c t t he 
N o t i c e of C l o s u r e . I t h i n k i t ' s 
s i g n i f i c a n t i n t h i s case t h a t the N o t i c e of 
C l o s u r e i s more tha n a year o l d and, 
t h e r e f o r e , t h e r e r e a l l y i s n ' t even any 
j u r i s d i c t i o n f o r the department t o touch 
t h a t . " 

The Referee agreed w i t h the i n s u r e r ' s j u r i s d i c t i o n a l 
argument and, t h e r e f o r e , d e c l i n e d t o reach the m e r i t s of t h e 
e x t e n t of d i s a b i l i t y i s s u e . We d i s a g r e e . 

Claimant's A p r i l , 1986, back i n j u r y was i n i t i a l l y c l o s e d 
by a N o t i c e of C l o s u r e , dated August 19, 1986. Subsequently, the 
E v a l u a t i o n D i v i s i o n i s sued two D e t e r m i n a t i o n Orders; the f i r s t , 
d ated November 2, 1987, and the second, dated December 16, 1987. 
The December, 1987, D e t e r m i n a t i o n Order withdrew the November, 
1987, D e t e r m i n a t i o n Order " i n i t s e n t i r e t y " and " r e i n s t a t e d " t h e 
August, 1986, N o t i c e of C l o s u r e . A f t e r the issuance of the 
December, 1987, D e t e r m i n a t i o n Order, c l a i m a n t t i m e l y requested a 
h e a r i n g r a i s i n g the i s s u e of the e x t e n t of h i s unscheduled 
permanent d i s a b i l i t y . 

The Hearings D i v i s i o n has j u r i s d i c t i o n over "any 
q u e s t i o n c o n c e r n i n g a c l a i m . " ORS 656.283(1). The i s s u e of a 
worker's e x t e n t of unscheduled permanent d i s a b i l i t y due t o a 
compensable i n j u r y , see ORS 656.214(5), i s p l a i n l y a " q u e s t i o n 
c o n c e r n i n g a c l a i m . " Here, a v a l i d D e t e r m i n a t i o n Order i s s u e d i n 
December, 1987, which, i n t e r a l i a , d e c l i n e d t o award permanent 
unscheduled d i s a b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n . Claimant 
t i m e l y c o n t e s t e d t h a t D e t e r m i n a t i o n Order by r e q u e s t i n g a h e a r i n g 
w e l l w i t h i n one year of i t s i s s u a n c e . See former ORS 656.268(6). 
A c c o r d i n g l y , the Hearings D i v i s i o n had " j u r i s d i c t i o n " t o hear t h e 
e x t e n t of d i s a b i l i t y i s s u e . 

The i n s u r e r r a i s e d the a f f i r m a t i v e defense of 
t i m e l i n e s s . S p e c i f i c a l l y , the i n s u r e r argued t h a t c l a i m a n t d i d 
not request the E v a l u a t i o n D i v i s i o n t o i s s u e a D e t e r m i n a t i o n Order 
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w i t h i n one year of the date o f the N o t i c e o f C l o s u r e , see for m e r 
ORS 6 5 6 . 2 6 8 ( 3 ) . I t i s the i n s u r e r ' s burden, not c l a i m a n t ' s , t o 
prove an a f f i r m a t i v e defense t o an i s s u e p r o p e r l y r a i s e d by 
c l a i m a n t . As we found above, t he i s s u e o f e x t e n t o f d i s a b i l i t y 
was p r o p e r l y b e f o r e t h e Hearings D i v i s i o n . The i n s u r e r has 
pre s e n t e d no ev i d e n c e , o t h e r than mere c o n j e c t u r e , t h a t c l a i m a n t 
d i d not t i m e l y r e q u e s t t h e E v a l u a t i o n D i v i s i o n t o i s s u e a 
D e t e r m i n a t i o n Order. The f a c t t h a t t h e E v a l u a t i o n D i v i s i o n f a i l e d 
t o i s s u e a D e t e r m i n a t i o n Order w i t h i n the mandatory one-year 
p e r i o d o f former ORS 6 5 6 . 2 6 8 ( 3 ) , does not e s t a b l i s h t h a t c l a i m a n t 
f a i l e d t o t i m e l y r e q u e s t t h e issuance of a D e t e r m i n a t i o n Order. 
See C l i f f o r d L. Haines, 39 Van Natta 427 ( 1 9 8 7 ) . Under such 
c i r c u m s t a n c e s , we conclude t h a t the i n s u r e r has not proven i t s 
a f f i r m a t i v e defense. 

E x t e n t of D i s a b i l i t y 

I n r a t i n g t h e e x t e n t o f unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s back c o n d i t i o n , we c o n s i d e r h i s p h y s i c a l impairment 
as r e f l e c t e d i n th e m e d i c a l r e c o r d and t h e t e s t i m o n y a t h e a r i n g 
and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s et f o r t h i n 
former OAR 436-30-380 e t seq. We a p p l y these r u l e s as g u i d e l i n e s , 
not as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. Argonaut 
I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) . 

Here, t he consensus of the medical e x p e r t s , i n c l u d i n g 
t h e t r e a t i n g o r t h o p e d i s t , Dr. Bald , i s t h a t c l a i m a n t ' s back s t r a i n 
has f u l l y r e s o l v e d w i t h no permanent p h y s i c a l impairment. 
A l t h o u g h c l a i m a n t complains o f c o n t i n u i n g p a i n , when compared w i t h 
the medical e v i d e n c e , we do not co n s i d e r these c o m p l a i n t s t o be 
d i s a b l i n g . 

I n sum, we are not persuaded t h a t c l a i m a n t has a 
permanent l o s s of e a r n i n g c a p a c i t y due t o the A p r i l , 1986, 
compensable i n j u r y . 

ORDER 

The Referee's o r d e r i s a f f i r m e d i n p a r t and re v e r s e d i n 
p a r t . That p o r t i o n o f the Referee's o r d e r t h a t d e c l i n e d t o 
address the i s s u e o f the e x t e n t of c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y f o r h i s back c o n d i t i o n i s r e v e r s e d . However, 
c l a i m a n t i s e n t i t l e d t o no award f o r permanent d i s a b i l i t y . That 
p o r t i o n o f the Referee's o r d e r which upheld t h e i n s u r e r ' s d e n i a l 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the 
d e n i a l which denied c a u s a t i o n i s set a s i d e ; t h e balance o f t h e 
d e n i a l i s uph e l d . A l l r e m a i n i n g p o r t i o n s of the Referee's o r d e r 
are a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , payable from 
the i n s u r e r t o i t s a t t o r n e y , not t o exceed $1,080. 

JAMES M. McNAUGHT, Claimant WCB 87-15977 
Doblie & Associates, Claimant's Attorneys November 15, 1989 
Noreen K. S a l t v e i t , Defense Attorney Order on Review 

Claimant r e q u e s t s review of Referee Norr's .order t h a t : 
( 1 ) a f f i r m e d a D e t e r m i n a t i o n Order which awarded no permanent 
d i s a b i l i t y ; and ( 2 ) upheld t h e i n s u r e r ' s o r a l p a r t i a l d e n i a l , a t 
h e a r i n g , o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n c l a i m . On r e v i e w , 
c l a i m a n t o b j e c t s t o t h e Referee's d e n i a l o f h i s r e q u e s t f o r a 
con t i n u a n c e o f the h e a r i n g t o appeal the d e n i a l and prepar e f o r 
t h e d e n i a l i s s u e . We remand. 
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FINDINGS OF FACT 
Claimant was compensably i n j u r e d i n June 1986. Claimant 

was diagnosed as hav i n g a thoraco-lumbar s t r a i n / s p r a i n and he 
remained o f f work u n t i l September 1986. F o l l o w i n g a p e r i o d o f 
p a r t - t i m e work, c l a i m a n t was re l e a s e d t o f u l l - t i m e work i n 
December 1986. 

Claimant was t e r m i n a t e d from work i n A p r i l 1987, f o r 
reasons u n r e l a t e d t o h i s compensable i n j u r y . I n September 1987, 
c l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y w i t h no l o s s o f 
f u n c t i o n or measurable impairment as a consequence o f t h e work 
r e l a t e d i n j u r y . A D e t e r m i n a t i o n Order was iss u e d on October 8, 
1987, which d i d not award permanent d i s a b i l i t y . Claimant, 
r e q u e s t e d a h e a r i n g . 

At t h e h e a r i n g , c l a i m a n t sought e n t i t l e m e n t t o permanent 
d i s a b i l i t y . I n a d d i t i o n , c l a i m a n t , f o r the f i r s t t i m e , contended 
t h a t he had s u f f e r e d p s y c h o l o g i c a l impairment a r i s i n g from the 
compensable i n j u r y . I n response, the i n s u r e r e l e c t e d t o o r a l l y 
deny the c l a i m f o r p s y c h o l o g i c a l b e n e f i t s . 

The Referee o f f e r e d a co n t i n u a n c e t o the i n s u r e r , but i t 
r e j e c t e d t h e o f f e r . C l a i m a n t , however, requested a c o n t i n u a n c e . 
Since the c l a i m had j u s t been d e n i e d , c l a i m a n t reasoned t h a t he 
was e n t i t l e d t o a 60-day p e r i o d f o l l o w i n g t h e d e n i a l , i n which t o 
f i l e a h e a r i n g r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

The Referee denied c l a i m a n t ' s r e q u e s t f o r a 
c o n t i n u a n c e . The Referee reasoned t h a t c l a i m a n t had w a i t e d t o 
r a i s e an i s s u e a t a l a t e date and was unable t o show t h a t t h e 
i s s u e c o u l d not have been p r e v i o u s l y r a i s e d w i t h due d i l i g e n c e . 

Claimant contends t h a t the Referee i m p r o p e r l y denied h i s 
req u e s t f o r a c o n t i n u a n c e , s i n c e ORS 656.262(8) p r o v i d e s t h a t upon 
a d e n i a l o f a c l a i m , c l a i m a n t i s e n t i t l e d t o a 60-day p e r i o d i n 
which he may f i l e a h e a r i n g r e q u e s t . We agree. 

The i n s u r e r t r e a t e d the c l a i m as one f o r a p s y c h o l o g i c a l 
c o n d i t i o n as opposed t o a request f o r permanent p a r t i a l d i s a b i l i t y 
due t o a p s y c h o l o g i c a l impairment a r i s i n g from the w o r k - r e l a t e d 
i n j u r y . Since t h e i n s u r e r chose t o deny t he p s y c h o l o g i c a l 
c o n d i t i o n , c l a i m a n t was e n t i t l e d t o a 60-day p e r i o d i n which t o 
requ e s t a h e a r i n g c o n c e r n i n g t h e d e n i a l . See Syphers v. K-W 
Logging, I n c . , 51 Or App 769, 771 rev den 291 Or 151 (1 9 8 1 ) . 

Pursuant t o ORS 656.295(5), we may remand t o t h e Referee 
f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n or o t h e r necessary a c t i o n 
when we determine t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , 
or o t h e r w i s e i n s u f f i c i e n t l y developed or heard by a Referee. 
Under these c i r c u m s t a n c e s , we conclude t h a t remand i s a p p r o p r i a t e 
on t h e is s u e o f c o m p e n s a b i l i t y . 

The Referee who i n i t i a l l y heard t h i s case i s no l o n g e r 
employed by the Hearings D i v i s i o n . A c c o r d i n g l y , t h i s m a t t e r i s 
remanded t o t h e A s s i s t a n t P r e s i d i n g Referee f o r t h e P o r t l a n d 
o f f i c e w i t h i n s t r u c t i o n s t o r e f e r t h i s m a t t e r t o another Referee. 
That Referee i s i n s t r u c t e d t o . s c h e d u l e a h e a r i n g , a t which time 
evidence s h a l l be t a k e n c o n c e r n i n g o n l y the m e r i t s of t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . No 
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a d d i t i o n a l evidence r e g a r d i n g the e x t e n t o f d i s a b i l i t y i s s u e s h a l l 
be t a k e n . F o l l o w i n g t h e c l o s i n g o f t h e r e c o r d , t h e Referee s h a l l 
proceed t o address t h e c o m p e n s a b i l i t y and e x t e n t of d i s a b i l i t y 
i s s u e s and any o t h e r i s s u e s t h a t l o g i c a l l y f l o w from these i s s u e s . 

ORDER 

The Referee's o r d e r dated February 25, 1988, i s 
va c a t e d . T h i s m a t t e r i s remanded t o t h e A s s i s t a n t P r e s i d i n g 
Referee f o r t h e P o r t l a n d o f f i c e f o r f u r t h e r proceedings c o n s i s t e n t 
w i t h t h i s o r d e r . 

LESLIE G. MULLENIX, Claimant WCB 87-10665 
Bis c h o f f & Strooband, Claimant's Attorneys November 15, 1989 
Brian L. Pocock, Defense Attorney Corrected Order on Review 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s review of those 
p o r t i o n s o f Referee N i c h o l s ' o r d e r t h a t : ( 1 ) s e t as i d e i t s 
a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s back c o n d i t i o n ; and 
(2 ) a l t e r n a t i v e l y , s e t a s i d e i t s d e n i a l o f c u r r e n t m e d i c a l 
s e r v i c e s f o r the same c o n d i t i o n . On re v i e w , the is s u e s are 
a g g r a v a t i o n and medical s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s and makes the 
f o l l o w i n g a d d i t i o n a l f i n d i n g . C l a i m a n t ' s compensable 1983 back 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause of h i s c u r r e n t back 
c o n d i t i o n and need f o r c h i r o p r a c t i c t r e a t m e n t . 

CONCLUSIONS OF LAW 

We adopt the Referee's c o n c l u s i o n s c o n c e r n i n g t h e 
me d i c a l s e r v i c e s i s s u e w i t h the f o l l o w i n g s u p p l e m e n t a t i o n 
c o n c e r n i n g t h e a g g r a v a t i o n i s s u e . 

I n c o n c l u d i n g t h a t c l a i m a n t had proven an a g g r a v a t i o n , 
the Referee found t h a t : "The r e c o r d does not show when t h e c l a i m 
was c l o s e d . " A l t h o u g h we agree w i t h t h e Referee t h a t t h e 
a g g r a v a t i o n a l d e n i a l should be s e t a s i d e , we do so f o r d i f f e r e n t 
reasons. 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must pro v e , a 
worsening s i n c e t h e l a s t arrangement of compensation. Smith v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) . Here, we have searched t h e r e c o r d i n 
v a i n . A f t e r d o i n g so, we f i n d no e x h i b i t or t e s t i m o n i a l r e f e r e n c e 
t o t h e date o f the l a s t arrangement o f compensation. 

However, the Board may take a d m i n i s t r a t i v e n o t i c e o f 
f a c t s "capable o f a c c u r a t e and ready d e t e r m i n a t i o n by r e s o r t t o 
sources whose accuracy cannot reasonably be q u e s t i o n e d . " 
ORS 4 0 . 0 6 5 ( 2 ) (ORE 2 0 1 ( b ) ) . To d a t e , our a u t h o r i t y t o take 
a d m i n i s t r a t i v e n o t i c e has been l i m i t e d t o o r d e r s o f the Board or 
of a Referee, or t o s t i p u l a t i o n s by t h e p a r t i e s . Groshong v. 
Montgomery Ward, 73 Or App 403 ( 1 9 8 5 ) . I n Susan T e e t e r s , 
40 Van N a t t a 115 ( 1 9 8 8 ) , t h e Board noted i n d i c t a t h a t i t "may" 
be a b l e t o take a d m i n i s t r a t i v e n o t i c e o f a Request f o r H e a r i n g . 
40 Van Na t t a a t 1118. F i n d i n g , however, t h a t t h e Request f o r 
Hearing t h a t was a t i s s u e was "not. p r e s e n t i n any f i l e of the 
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Workers' Compensation B o a r d [ , ] n the Board d e c l i n e d i n Susan 
Te e t e r s t o e x e r c i s e i t s a u t h o r i t y t o take a d m i n i s t r a t i v e n o t i c e . 
40 Van N a t t a a t 1119. 

Here, another f i l e o f the Workers' Compensation Board 
c o n t a i n s a February 22, 1989, D e t e r m i n a t i o n Order, which c l o s e d 
c l a i m a n t ' s 1983 back i n j u r y c l a i m . WCB Case No. 89-04230. 
Inasmuch as t h a t D e t e r m i n a t i o n Order i n d i c a t e s t h a t c l a i m a n t has 
f i v e y ears from February 22, 1989, t o f i l e an a g g r a v a t i o n c l a i m , 
we deduce t h a t i t n e c e s s a r i l y was the f i r s t c l o s u r e of the 1983 
back c l a i m . See ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . I n o t h e r words, c l a i m a n t ' s 
c l a i m was not c l o s e d u n t i l February 22, 1989, w e l l a f t e r the date 
i n which the r e c o r d p r e s e n t l y b e f o r e us i n WCB Case No. 87-10665 
was c l o s e d . 

Pursuant t o Groshong, supra, and Susan T e e t e r s , supra, 
we conclude t h a t we may take a d m i n i s t r a t i v e n o t i c e of a 
D e t e r m i n a t i o n Order i n one o f our f i l e s . A f t e r d oing so, we 
conclude t h a t a t the time t h i s case was l i t i g a t e d , c l a i m a n t ' s 
1983 back c l a i m remained open. Inasmuch as t h e r e was no l a s t 
arrangement o f compensation a t t h a t t i m e , the a g g r a v a t i o n i s s u e i s 
n o n e x i s t e n t . 

I n sum, a f t e r t a k i n g a d m i n i s t r a t i v e n o t i c e , we conclude 
t h a t the employer's a g g r a v a t i o n d e n i a l i s a n u l l i t y . 
C onsequently, t h e d e n i a l should be s e t a s i d e as n u l l and v o i d . 

Claimant's a t t o r n e y i s e n t i t l e d t o an assessed fee 
f o r s e r v i c e s on Board r e v i e w . However, inasmuch as we have not 
r e c e i v e d , t o d a t e , a statem e n t of s e r v i c e s from c l a i m a n t ' s 
a t t o r n e y , we are unable t o award an assessed f e e . 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The Referee's o r d e r , dated A p r i l 5, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the employer t o 
i t s a t t o r n e y , not t o exceed $2,272.50. 

DAVE G. OWEN, Claimant WCB 86-09303 
CHARLES W. and MINERVA A. BLAIN, dba, November 15, 1989 
Wesco Trucking, Employer Order on Review 
Kenneth D. Peterson, Claimant's Attorney 
Leeroy Ehlers, Attorney 
DebraAnn Kronenberg (SAIF), Defense Attorney 
Carl M. Davis, A s s i s t a n t Attorney General 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The a l l e g e d noncomplying employer, Charles W. & 
Minerva A. B l a i n , dba Wesco T r u c k i n g , r e q u e s t s review of those 
p o r t i o n s o f Referee Wasley's or d e r t h a t : ( 1 ) a f f i r m e d the 
Department's proposed o r d e r f i n d i n g i t t o be a noncomplying 
employer; and ( 2 ) h e l d t h a t the Hearings D i v i s i o n l acked 
j u r i s d i c t i o n t o c o n s i d e r the a l l e g e d employer's o b j e c t i o n s t o the 
SAIF C o r p o r a t i o n ' s acceptance o f c l a i m a n t ' s i n j u r y c l a i m . 
Claimant c r o s s - r e q u e s t s review of t h a t p o r t i o n of the Referee's 
or d e r t h a t awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d fee o f $704. 

On review the i s s u e s are s u b j e c t i v i t y , j u r i s d i c t i o n , and 
a t t o r n e y f e e s . We a f f i r m the o r d e r o f the Referee i n p a r t and 
modify i n p a r t . 
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FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t as s e t f o r t h i n 
the " F i n d i n g s of Fact and C o n c l u s i o n s " s e c t i o n of the Referee's 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

On the q u e s t i o n o f s u b j e c t i v i t y , we adopt the f i n d i n g s 
and c o n c l u s i o n s of the Referee. Claimant i s a s u b j e c t worker and 
Charles W. and Minerva A. B l a i n , dba Wesco T r u c k i n g , are s u b j e c t 
employers. 

Concerning t he q u e s t i o n o f the employer's o b j e c t i o n s t o 
SAIF's acceptance of c l a i m a n t ' s i n j u r y c l a i m , we agree w i t h t h e 
Referee's u l t i m a t e c o n c l u s i o n , but not h i s r a t i o n a l e . The 
employers had p r o p e r l y requested a h e a r i n g on the q u e s t i o n o f 
whether they were s u b j e c t employers and 'claimant was a s u b j e c t 
employee. T h i s re q u e s t f o r h e a r i n g was r e c e i v e d by the Board on 
J u l y 7, 1986. Oh J u l y 9, 1986, SAIF sent the employers a n o t i c e 
of acceptance o f t h e c l a i m . The employers were advised o f t h e i r 
r i g h t t o request a h e a r i n g i f they o b j e c t e d t o SAIF's acceptance. 
The employers f a i l e d t o request a h e a r i n g r e g a r d i n g t h e n o t i c e o f 
acceptance. 

The r e s p o n s i b i l i t y o f a noncomplying employer, served 
w i t h a n o t i c e o f c l a i m acceptance, i s l i m i t e d t o t h a t of 
r e q u e s t i n g a h e a r i n g on t h e ma t t e r o f the c l a i m acceptance. See 
Cl a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . Here, the employer has 
f a i l e d t o meet even t h i s m i n i m a l r e q u i r e m e n t . 

Even i f the request f o r h e a r i n g r e c e i v e d by the Board on 
J u l y 7, 1986 i s regarded as r a i s i n g t h e is s u e o f the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y , i t was f i l e d two days b e f o r e 
the c l a i m had been accepted and was t h e r e f o r e premature. 
Premature r e q u e s t s f o r h e a r i n g on the is s u e of whether a c l a i m 
should be accepted are i n e f f e c t i v e and v o i d . See Barr v. 
EBI Companies, 88 Or App 132 ( 1 9 8 7 ) . There being no t i m e l y 
r e q u e s t f o r h e a r i n g , n e i t h e r t h e Referee nor the Board may address 
the p r o p r i e t y o f SAIF's acceptance of the c l a i m . For t h i s reason 
we f i n d t h a t t h e Referee l a c k e d a u t h o r i t y t o address SAIF's J u l y 
9, 1986 acceptance o f c l a i m a n t ' s c l a i m , as t h i s m a t t e r was not 
p r o p e r l y b e f o r e t h e Referee a t the time o f the h e a r i n g . 

F i n a l l y , we modify the Referee's award o f $704 t o 
c l a i m a n t ' s a t t o r n e y as an a t t o r n e y f e e . A f t e r c o n s i d e r i n g t h e 
f a c t o r s l i s t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we f i n d t h a t $1100 i s a more 
reasonable sum t o be awarded f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s a t 
hear i n g . 

ORDER 

The Referee's o r d e r dated March 29,, 1988 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u of the Referee's a t t o r n e y f e e 
award, c l a i m a n t ' s a t t o r n e y i s awarded $1100 f o r s e r v i c e s a t 
h e a r i n g t o be p a i d by the SAIF C o r p o r a t i o n on b e h a l f of the 
noncomplying employer. The remainder o f the Referee's o r d e r i s 
a f f i r m e d . . 
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DIANNA D. HILL, Claimant WCB 87-12811 
Frank J. Susak, Claimant's Attorney November 16, 1989 
Schwabe, et a l . , Defense Attorneys Order of Dismissal 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s review of Referee Danner's o r d e r 
t h a t : (1) found t h a t c l a i m a n t had e s t a b l i s h e d "good cause" f o r 
her f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g from the i n s u r e r ' s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r her neck c o n d i t i o n ; 
and (2) s e t a s i d e the i n s u r e r ' s d e n i a l of the c l a i m . On r e v i e w , 
the i s s u e s are j u r i s d i c t i o n and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the f i n d i n g s of f a c t c o n t a i n e d i n the.Referee's 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . The i n s u r e r denied t h e 
c l a i m on A p r i l 7, 1987. Claimant's request f o r a h e a r i n g 
c o n c e r n i n g t h e d e n i a l was f i l e d on August 18, 1987. 

ULTIMATE FINDINGS OF FACT 

Claimant requested a h e a r i n g c o n c e r n i n g the i n s u r e r ' s 
d e n i a l more than 60 days a f t e r t h e d e n i a l i s s u e d . Claimant has 
not e s t a b l i s h e d good cause f o r f a i l i n g t o f i l e her h e a r i n g request 
w i t h i n 60 days from t h e date o f the d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

A re q u e s t f o r a h e a r i n g from a denied c l a i m must be 
f i l e d w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d , u n l e s s good cause 
f o r f a i l u r e t o f i l e w i t h i n t h a t time i s shown. ORS 656.319(1). 
Claimant may be e n t i t l e d t o a h e a r i n g i f the request i s f i l e d more 
than 60 days a f t e r n o t i f i c a t i o n of the d e n i a l i f she f i l e s t h e 
request no' l a t e r than 180 days a f t e r n o t i f i c a t i o n o f the d e n i a l 
and can e s t a b l i s h t h a t t h e r e was good cause f o r not f i l i n g t h e 
requ e s t w i t h i n 60 days. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . "Good cause," as used 
i n ORS 656.319(1)(b) means the same k i n d of cir c u m s t a n c e s t h a t 
would j u s t i f y t h e s e t t i n g a s i d e o f a c i v i l d e f a u l t judgement under 
ORCP 71(B) or former ORS 18.160. Brown v. EBI Companies, 
289 Or 455, appeal a f t e r remand, 289 Or 905, (198 0 ) ; Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513, rev den 301 Or 666 ( 1 9 8 6 ) , 
appeal a f t e r remand, 93 Or App 516 (1986). 

Here, c l a i m a n t concedes t h a t she f a i l e d t o request a 
h e a r i n g w i t h i n 60 days o f the A p r i l 7, 1987 d e n i a l . However, 
c l a i m a n t a l l e g e s , and the Referee found, t h a t she had good cause 
f o r her f a i l u r e t o f i l e a t i m e l y request because she r e l i e d upon 
her f i r s t t r e a t i n g p h y s i c i a n ' s erroneous d i a g n o s i s of the cause of 
her back and neck p a i n s t a t i n g t h a t she had "mixed a r t h r i t i s 
o s t e o a r t h r i t i s " which had "not been worsened or caused by her 
employment." We d i s a g r e e w i t h the Referee's c o n c l u s i o n and 
r e v e r s e . 

Anderson v. P u b l i s h e r s Paper Co., supra, i s 
d i s p o s i t i v e . I n Anderson t he c l a i m a n t contended t h a t he had good 
cause f o r h i s f a i l u r e t o make a t i m e l y request f o r a h e a r i n g 
because a p h y s i c i a n t o l d him t h a t h i s c o n d i t i o n was u n r e l a t e d t o 
h i s compensable i n j u r y . The c o u r t h e l d t h a t h i s r e l i a n c e on t h e 
erroneous a d v i c e from the d o c t o r was not good cause f o r h i s 
u n t i m e l y appeal of h i s d e n i a l . 



Here, as i n Anderson, c l a i m a n t was aware t h a t her c l a i m 
had been d e n i e d , t h a t t h e r e were time l i m i t a t i o n s on the r i g h t t o 
requ e s t a h e a r i n g , t h a t she c o n t i n u e d t o have problems, and she 
suspected t h a t her problems were work r e l a t e d . N e v e r t h e l e s s , she 
d i d not f i l e a request f o r a h e a r i n g u n t i l w e l l a f t e r t h e 60 day 
l i m i t a t i o n . Her f a i l u r e t o f i l e the t i m e l y request was not based 
upon "m i s t a k e , i n a d v e r t e n c e , s u r p r i s e or excusable n e g l e c t . " 
ORCP 71B(1). 

Consequently, c l a i m a n t has not met her burden o f p r o v i n g 
t h a t she had good cause f o r f a i l i n g t o f i l e a t i m e l y r e q u e s t f o r a 
h e a r i n g from t h e A p r i l 7, 1987 d e n i a l . A c c o r d i n g l y , c l a i m a n t ' s 
h e a r i n g request i s dismis s e d as u n t i m e l y . 

C o n s i d e r i n g our d e c i s i o n c o n c e r n i n g t h e j u r i s d i c t i o n a l 
i s s u e , we do not reach t h e m e r i t s of the c o m p e n s a b i l i t y i s s u e . 

ORDER 

The Referee's o r d e r dated February 23, 1988 i s 
r e v e r s e d . Claimant's h e a r i n g request i s di s m i s s e d . A c l i e n t - p a i d 
f e e , payable from t h e i n s u r e r t o i t s c o u n s e l , i s approved, not t o 
exceed $936. 

GEORGE W. JORDAN, Claimant WCB 87-10805 
Malagon, et a l . , Claimant's Attorneys November 16, 1989 
Nancy Marque (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and Howe l l . 

Claimant r e q u e s t s review of Referee Paulus' o r d e r t h a t 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of b i s a g g r a v a t i o n c l a i m f o r 
a c e r v i c a l c o n d i t i o n . SAIF contends t h a t c l a i m a n t i s p r e c l u d e d by 
a p p l i c a t i o n o f res j u d i c a t a p r i n c i p l e s from c h a l l e n g i n g t h e 
d e n i a l . We r e j e c t SAIF's res j u d i c a t a argument but n e v e r t h e l e s s 
a f f i r m on the m e r i t s . 

ISSUES 

1 . Res J u d i c a t a . Whether SAIF's unchallenged J u l y 1 1 , 
1983 d e n i a l bars c l a i m a n t from l i t i g a t i n g t h e c o m p e n s a b i l i t y o f 
h i s c u r r e n t c o n d i t i o n ? 

2. C o m p e n s a b i l i t y . I f c l a i m a n t ' s c l a i m i s not b a r r e d , 
then whether c l a i m a n t has proven c o m p e n s a b i l i t y of h i s c l a i m ? 

FINDINGS OF FACT 

We adopt t he Referee's F i n d i n g s o f Fact w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF's J u l y 1 1 , 1983 d e n i a l s t a t e d , i n p a r t : 

"We do not f e e l your c u r r e n t headaches and 
neck p a i n i s a r e s u l t o f your September 3, 
1982 i n c i d e n t . I t would appear t h a t i t i s 
a r e s u l t o f your u n d e r l y i n g p r e - e x i s t i n g 
d e g e n e r a t i v e d i s c c o n d i t i o n of the c e r v i c a l 
area or muscular c o n t r a c t i o n t e n s i o n 
n e i t h e r o f which are r e l a t e d t o your 
September 3, 1982 i n c i d e n t . A c c o r d i n g l y , 
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we w i l l not assume r e s p o n s i b i l i t y f o r 
c u r r e n t t r e a t m e n t and/or time l o s s 
a s s o c i a t e d w i t h same." 
SAIF's August 17, 1987 d e n i a l s t a t e d , i n p a r t : 

"There i s l a c k of i n f o r m a t i o n o f any 
evidence t h a t you have s u s t a i n e d an 
a g g r a v a t i o n t o your accepted c o n d i t i o n . 
A d d i t i o n a l l y , SAIF C o r p o r a t i o n denied 
t r e a t m e n t f o r headache and neck p a i n by 
d e n i a l l e t t e r dated J u l y 1 1 , 1983, because 
i t appeared your m e d i c a l c o n d i t i o n s were 
r e l a t e d t o your u n d e r l y i n g p r e - e x i s t i n g 
d e g e n e r a t i v e d i s c c o n d i t i o n . 

" T h e r e f o r e , w i t h o u t w a i v i n g f u r t h e r 
q u e s t i o n s o f c o m p e n s a b i l i t y , we submit t h i s 
d e n i a l of a g g r a v a t i o n and of c u r r e n t 
m e d i c a l t r e a t m e n t f o r your d e g e n e r a t i v e 
d i s c disease of the c e r v i c a l s p i n e . " 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

SAIF contends t h a t c l a i m a n t ' s f a i l u r e t o c h a l l e n g e i t s 
J u l y 1 1 , 1983 d e n i a l bars c l a i m a n t from l i t i g a t i n g the m e r i t s o f 
the August 17, 1987 a g g r a v a t i o n d e n i a l . We d i s a g r e e . I n t h i s 
r e g a r d , t h e res j u d i c a t a e f f e c t of the August 1983 d e n i a l i s 
l i m i t e d t o t h e c o n d i t i o n s denied as they e x i s t e d on or b e f o r e t h e 
date of the d e n i a l . See David E. Gates, 40 Van Na t t a 798, 800 
( 1 9 8 8 ) . Even i f c l a i m a n t were p r e c l u d e d from a r g u i n g t h a t h i s 
c o n d i t i o n r e q u i r i n g t r e a t m e n t i n J u l y 1983 was r e l a t e d t o h i s 
o r i g i n a l i n j u r y , he c o u l d not be f o r e c l o s e d from p r o v i n g t h a t h i s 
compensable c o n d i t i o n worsened a t a l a t e r t i m e t o the e x t e n t t h a t 
i t r e q u i r e d t r e a t m e n t or r e s u l t e d i n a d d i t i o n a l d i s a b i l i t y . See 
Thomas A. Beasley, 37 Van Na t t a 1514, 1516 ( 1 9 8 5 ) . 

P r o p r i e t y of the August 17, 1987 D e n i a l 

The Referee concluded t h a t c l a i m a n t had not proven t h a t 
the c o n d i t i o n c u r r e n t l y being t r e a t e d was, i n f a c t , r e l a t e d t o h i s 
compensable i n j u r y . We adopt t he Referee's "Conclusions" i n t h i s 
r e g a r d , w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

Dr. Goodwin r e p o r t e d i n May 1983 t h a t c l a i m a n t ' s 
headaches dated back t o a t l e a s t 1972. Moreover, f o l l o w i n g a 
review o f c l a i m a n t ' s m e d i c a l f i l e , Dr. R e i l l y , n e u r o l o g i s t , opined 
t h a t c l a i m a n t ' s headaches were u n r e l a t e d t o h i s compensable 
September 1982 i n j u r y . Given t he unpersuasiveness o f Dr. Gorman's 
o p i n i o n , as dis c u s s e d by the Referee, as w e l l as the c o n t r a r y 
o p i n i o n s of Drs. Goodwin and R e i l l y , we conclude t h a t c l a i m a n t has 
f a i l e d t o s u s t a i n h i s burden of p r o o f . 

ORDER 

The Referee's order dated February 19, 1988 i s a f f i r m e d . 
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RAY H. LYONS, Claimant WCB 87-16040, 87-16039, 87-14542 
Ormsbee & Corn" g a l l , Claimant's Attorneys & 87-09757 
Marcus Ward, Defense Attorney November 16, 1989 
Rankin, et a l . , Defense Attorneys 
Dennis Ulsted (SAIF), Defense Attorney 
Foss, et a l . , Defense Attorneys 

Reviewed by Board Members Howell and P e r r y . 

Argonaut Insurance Company (Argonaut) r e q u e s t s r e v i e w o f 
those p o r t i o n s o f Referee B l e v i n s ' o r d e r t h a t : (1) s e t a s i d e i t s 
a g g r a v a t i o n d e n i a l o f clai-mant's low back c o n d i t i o n ; and (2) 
upheld t h e SAIF C o r p o r a t i o n ' s "new i n j u r y " d e n i a l o f t h e same 
c o n d i t i o n . SAIF i n f o r m a l l y c r o s s - r e q u e s t s review o f t h a t p o r t i o n 
o f t h e Referee's o r d e r t h a t assessed a p e n a l t y - r e l a t e d a t t o r n e y 
fee f o r i t s a l l e g e d unreasonable d e n i a l o f c o m p e n s a b i l i t y . We 
re v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1. R e s p o n s i b i l i t y . 

2. P e n a l t y - r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back i n j u r y on 
August 18, 1981 w h i l e employed as a l o g t r u c k d r i v e r f o r Coos 
T r u c k i n g Company, i n s u r e d by Argonaut. He i n j u r e d h i m s e l f w h i l e 
t i g h t e n i n g b i n d e r s on a l o g l o a d . The i n j u r y r e s u l t e d i n a 
h e r n i a t e d d i s c a t L5-S1. S u r g i c a l r e p a i r of t h i s c o n d i t i o n was 
undertaken on February 10, 1982, by Dr. Whitney, o r t h o p e d i c 
surgeon. Claimant t h e r e a f t e r r e t u r n e d t o work i n the summer of 
1982. His c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated December 
9, 1982, which awarded 10 p e r c e n t (32 degrees) unscheduled 
permanent d i s a b i l i t y . 

I n June 1982, SAIF r e p l a c e d Argonaut as t h e workers' 
compensation c a r r i e r f o r Coos T r u c k i n g . 

Claimant c o n t i n u e d t o work as a s h o r t - h a u l t r u c k d r i v e r 
f o r Coos T r u c k i n g . His symptoms i n i t i a l l y improved f o l l o w i n g 
s u r g e r y , a l t h o u g h he c o n t i n u e d t o experience low back p a i n 
r a d i a t i n g t o h i s r i g h t l e g . However, a f t e r a p p r o x i m a t e l y one and 
on e - h a l f y e a r s , h i s symptoms began t o p r o g r e s s i v e l y worsen so 
t h a t , i n March 1986, he r e t u r n e d t o Dr. Whitney. Claimant a g a i n 
sought m e d i c a l t r e a t m e n t from Dr. Whitney i n June 1986. 

Claimant was t e r m i n a t e d by Coos T r u c k i n g i n September 
1986. His t e r m i n a t i o n r e s u l t e d • from h i s f a i l u r e t o show up f o r 
work. T h i s f a i l u r e , i n t u r n , r e s u l t e d from t h e co m b i n a t i o n o f h i s 
low back symptoms and an u n r e l a t e d o f f i c e d i s p u t e . 

F o l l o w i n g a January 1987 o f f - w o r k i n c i d e n t , c l a i m a n t 
e x p e r i e n c e d i n c r e a s e d low back p a i n , as w e l l as the onset of l e f t 
l e g symptoms. Subsequent t e s t i n g d i s c l o s e d a r e h e r n i a t i o n a t t h e 
L5-S1 l e v e l . I n A p r i l 1987, Dr. Whitney requested a u t h o r i z a t i o n 
t o p e r f o r m a d d i t i o n a l s u r g e r y t o r e p a i r t h i s problem. 

On JUne 19, 1987, Argonaut issued a d e n i a l of c l a i m a n t ' s 
c o n d i t i o n on r e s p o n s i b i l i t y , grounds. On September 17, 1987, SAIF 
is s u e d a d e n i a l on grounds o f c o m p e n s a b i l i t y . SAIF's d e n i a l 
s t a t e d , i n p a r t : 
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we w i l l not assume r e s p o n s i b i l i t y f o r 
c u r r e n t t r e a t m e n t and/or time l o s s 
a s s o c i a t e d w i t h same." 
SAIF's August 17, 1987 d e n i a l s t a t e d , i n p a r t : 

"There i s l a c k of i n f o r m a t i o n o f any 
evidence t h a t you have s u s t a i n e d an 
a g g r a v a t i o n t o your accepted c o n d i t i o n . 
A d d i t i o n a l l y , SAIF C o r p o r a t i o n denied 
t r e a t m e n t f o r headache and neck p a i n by 
d e n i a l l e t t e r dated J u l y 1 1, 1983, because 
i t appeared your m e d i c a l c o n d i t i o n s were 
r e l a t e d t o your u n d e r l y i n g p r e - e x i s t i n g 
d e g e n e r a t i v e d i s c c o n d i t i o n . 

" T h e r e f o r e , w i t h o u t w a i v i n g f u r t h e r 
q u e s t i o n s o f c o m p e n s a b i l i t y , we submit t h i s 
d e n i a l of a g g r a v a t i o n and of c u r r e n t 
m e d i c a l t r e a t m e n t f o r your d e g e n e r a t i v e 
d i s c disease of the c e r v i c a l s p i n e . " 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

SAIF contends t h a t c l a i m a n t ' s f a i l u r e t o c h a l l e n g e i t s 
J u l y 1 1, 1983 d e n i a l bars c l a i m a n t from l i t i g a t i n g the m e r i t s o f 
the August 17, 1987 a g g r a v a t i o n d e n i a l . We d i s a g r e e . I n t h i s 
r e g a r d , t h e res j u d i c a t a e f f e c t of the August 1983 d e n i a l i s 
l i m i t e d t o t h e c o n d i t i o n s denied as the y e x i s t e d on or b e f o r e t h e 
date of the d e n i a l . See David E. Gates, 40 Van Na t t a 798, 800 
(19 8 8 ) . Even i f c l a i m a n t were p r e c l u d e d from a r g u i n g t h a t h i s 
c o n d i t i o n r e q u i r i n g t r e a t m e n t i n J u l y 1983 was r e l a t e d t o h i s 
o r i g i n a l i n j u r y , he c o u l d not be f o r e c l o s e d from p r o v i n g t h a t h i s 
compensable c o n d i t i o n worsened a t a l a t e r t i m e t o the e x t e n t t h a t 
i t r e q u i r e d t r e a t m e n t or r e s u l t e d i n a d d i t i o n a l d i s a b i l i t y . See 
Thomas A. Beasley, 37 Van Natt a 1514, 1516 (1985). 

P r o p r i e t y o f the August 17, 1987 D e n i a l 

The Referee concluded t h a t c l a i m a n t had not proven t h a t 
the c o n d i t i o n c u r r e n t l y b eing t r e a t e d was, i n f a c t , r e l a t e d t o h i s 
compensable i n j u r y . We adopt t he Referee's "Conclusions" i n t h i s 
r e g a r d , w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

Dr. Goodwin r e p o r t e d i n May 1983 t h a t c l a i m a n t ' s 
headaches dated back t o a t l e a s t 1972. Moreover, f o l l o w i n g a 
review o f c l a i m a n t ' s m e d i c a l f i l e , Dr. R e i l l y , n e u r o l o g i s t , opined 
t h a t c l a i m a n t ' s headaches,were u n r e l a t e d t o h i s compensable 
September 1982 i n j u r y . Given t he unpersuasiveness o f Dr. Gorman's 
o p i n i o n , as discus s e d by the Referee, as w e l l as.the c o n t r a r y 
o p i n i o n s o f Drs. Goodwin and R e i l l y , we conclude t h a t c l a i m a n t has 
f a i l e d t o s u s t a i n h i s burden of p r o o f . 

ORDER 

The Referee's order dated February 19, 1988 i s a f f i r m e d . 
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RAY H. LYONS, Claimant WCB 87-16040, 87-16039, 87-14542 
Ormsbee & Corn'gall, Claimant's Attorneys & 87-09757 
Marcus Ward, Defense Attorney November 16, 1989 
Rankin, et a l . , Defense Attorneys 
Dennis Ulsted (SAIF), Defense Attorney 
Foss, et a l . , Defense Attorneys 

Reviewed by Board Members Howell and P e r r y . 

Argonaut Insurance Company (Argonaut) r e q u e s t s r e v i e w o f 
those p o r t i o n s o f Referee B l e v i n s ' o r d e r t h a t : (1) s e t as i d e i t s 
a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n ; and (2) 
upheld t h e SAIF C o r p o r a t i o n ' s "new i n j u r y " d e n i a l o f t h e same 
c o n d i t i o n . SAIF i n f o r m a l l y c r o s s - r e q u e s t s review o f t h a t p o r t i o n 
o f t h e Referee's o r d e r t h a t assessed a p e n a l t y - r e l a t e d a t t o r n e y 
fee f o r i t s a l l e g e d unreasonable d e n i a l of c o m p e n s a b i l i t y . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1. R e s p o n s i b i l i t y . 

2. P e n a l t y - r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back i n j u r y on 
August 18, 1981 w h i l e employed as a l o g t r u c k d r i v e r f o r Coos 
T r u c k i n g Company, i n s u r e d by Argonaut. He i n j u r e d h i m s e l f w h i l e 
t i g h t e n i n g b i n d e r s on a l o g l o a d . The i n j u r y r e s u l t e d i n a 
h e r n i a t e d d i s c a t L5-S1. S u r g i c a l r e p a i r of t h i s c o n d i t i o n was 
undertaken on February 10, 1982, by Dr. Whitney, o r t h o p e d i c 
surgeon. Claimant t h e r e a f t e r r e t u r n e d t o work i n the summer of 
1982. His c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated December 
9, 1982, which awarded 10 p e r c e n t (32 degrees) unscheduled 
permanent d i s a b i l i t y . 

I n June 1982, SAIF r e p l a c e d Argonaut as t h e workers' 
compensation c a r r i e r f o r Coos T r u c k i n g . 

Claimant c o n t i n u e d t o work as a s h o r t - h a u l t r u c k d r i v e r 
f o r Coos T r u c k i n g . His symptoms i n i t i a l l y improved f o l l o w i n g 
s u r g e r y , a l t h o u g h he c o n t i n u e d t o experience low back p a i n 
r a d i a t i n g t o h i s r i g h t l e g . However, a f t e r a p p r o x i m a t e l y one and 
on e - h a l f y e a r s , h i s symptoms began t o p r o g r e s s i v e l y worsen so 
t h a t , i n March 1986, he r e t u r n e d t o Dr. Whitney. Claimant a g a i n 
sought medical t r e a t m e n t from Dr. Whitney i n June 1986. 

Claimant was t e r m i n a t e d by Coos T r u c k i n g i n September 
1986. His t e r m i n a t i o n r e s u l t e d • from h i s f a i l u r e t o show up f o r 
work. T h i s f a i l u r e , i n t u r n , r e s u l t e d from t h e co m b i n a t i o n o f h i s 
low back symptoms and an u n r e l a t e d o f f i c e d i s p u t e . 

F o l l o w i n g a January 1987 o f f - w o r k i n c i d e n t , c l a i m a n t 
experienced i n c r e a s e d low back p a i n , as w e l l as the onset of l e f t 
l e g symptoms. Subsequent t e s t i n g d i s c l o s e d a r e h e r n i a t i o n a t t h e 
L5-S1 l e v e l . I n A p r i l 1987, Dr. Whitney requested a u t h o r i z a t i o n 
t o p e r f o r m a d d i t i o n a l s u r g e r y t o r e p a i r t h i s problem. 

On June 19, 1987, Argonaut issued a d e n i a l of c l a i m a n t ' s 
c o n d i t i o n on r e s p o n s i b i l i t y grounds. On September 17, 1987, SAIF 
is s u e d a d e n i a l on grounds of c o m p e n s a b i l i t y . SAIF's d e n i a l 
s t a t e d , i n p a r t : 
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"We have c a r e f u l l y reviewed a l l i n f o r m a t i o n 
i n your f i l e and f i n d t h a t your employment 
at Coos T r u c k i n g Company i s not the major 
c o n t r i b u t i n g f a c t o r toward the development 
of back p a i n . T h e r e f o r e , w i t h o u t w a i v i n g 
f u r t h e r q u e s t i o n s o f c o m p e n s a b i l i t y , we 
must deny your c l a i m . " 

SAIF subse q u e n t l y r e s i s t e d issuance o f an ORS 656.307 
o r d e r . No .307 ord e r was i s s u e d . 

Claimant purchased a s a w m i l l f o r h i s home use d u r i n g t h e 
w i n t e r of 1985/1986. The s a w m i l l was not put t o much use u n t i l 
August 1986. At t h a t t i m e , c l a i m a n t ' s involvement r e q u i r e d o n l y 
m i n i m a l p h y s i c a l e x e r t i o n . This e x e r t i o n d i d not c o n t r i b u t e t o a 
worsening o f h i s c o n d i t i o n . 

Claimant's work a c t i v i t i e s f o r the employer between 1982 
and 1986 i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s low back 
c o n d i t i o n . I n p a r t i c u l a r , those work a c t i v i t i e s r e s u l t e d i n 
in c r e a s e d d e g e n e r a t i v e processes i n h i s low back which e v e n t u a l l y 
r e s u l t e d i n a r e h e r n i a t e d d i s c . T h i s worsened c o n d i t i o n r e q u i r e d 
m e d i c a l s e r v i c e s . 

SAIF's September 9, 1987 d e n i a l on c o m p e n s a b i l i t y 
grounds was unreasonable. 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The Referee assigned r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o Argonaut as the i n s u r e r on the r i s k a t the 
time o f c l a i m a n t ' s o r i g i n a l 1981 i n j u r y and subsequent s u r g e r y . 
The Referee reasoned t h a t c l a i m a n t ' s need f o r t r e a t m e n t i n 1986 
and t h e r e a f t e r "was p r i m a r i l y due t o the s u r g e r y t h a t he underwent 
i n February, 1982." We d i s a g r e e . 

T h i s i s a case i n v o l v i n g a s p e c i f i c t r a u m a t i c i n j u r y 
d u r i n g the f i r s t employment f o l l o w e d by a g r a d u a l worsening, w i t h 
no s p e c i f i c t r a u m a t i c e v e n t , d u r i n g t h e second employment. Under 
such ci r c u m s t a n c e s t he a p p l i c a b l e s t a n d a r d i s t h a t expressed by 
the c o u r t i n Hensel Phelps Const. Co. v. M i r i c h , 81 Or App 290 
(1986 ) . See a l s o Home Insurance Co. v. EBI Cos., 76 Or App 112 
(1985 ) . Pursuant t o M i r i c h , t h e d e t e r m i n a t i v e i n q u i r y i s whether 
the second p e r i o d of employment i n d e p e n d e n t l y c o n t r i b u t e d t o a 
p a t h o l o g i c a l worsening o f the u n d e r l y i n g c o n d i t i o n , jrd_. a t 294. 
I f such a c o n t r i b u t i o n d i d occur, and i f d i s a b i l i t y or a need f o r 
me d i c a l s e r v i c e s r e s u l t s from t h e worsening, then r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s t s w i t h the second 
e m p l o y e r / i n s u r e r . 

Argonaut contends i n t h i s regard t h a t t h e evidence 
ov e r w h e l m i n g l y e s t a b l i s h e s t h a t c l a i m a n t ' s employment a c t i v i t i e s 
from 1982 th r o u g h August 1986, w h i l e SAIF was on the r i s k , 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of h i s u n d e r l y i n g 
c o n d i t i o n . We agree. Dr. Whitney u n e q u i v o c a l l y t e s t i f i e d i n a 
p o s t - h e a r i n g d e p o s i t i o n t h a t t h e ongoing s t r e s s of c l a i m a n t ' s work 
a c t i v i t i e s between 1982 and 1986 c o n t r i b u t e d t o f u r t h e r 
d e g e n e r a t i o n of h i s low back, e v e n t u a l l y r e s u l t i n g i n the L5-S1 
r e h e r n i a t i o n . He s i m i l a r l y r e p o r t e d on November 17, 1987. 
Dr. Whitney was c l a i m a n t ' s t r e a t i n g p h y s i c i a n t h r o u g h o u t t h i s 
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p e r i o d of t i m e . Moreover, he performed the i n i t i a l s u r g e r y on 
c l a i m a n t . A c c o r d i n g l y , h i s o p i n i o n i s e n t i t l e d t o c o n s i d e r a b l e 
w e i g h t . See Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

I n a d d i t i o n , c l a i m a n t was examined by Dr. Baker, 
o r t h o p e d i c surgeon, on August 12, 1987. L i k e Dr. Whitney, 
Dr. Baker was of the o p i n i o n t h a t c l a i m a n t ' s work a c t i v i t i e s 
between 1982 and 1986 had i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s 
c o n d i t i o n . F u r t h e r , the r e c o r d i s devoid of any medical o p i n i o n s 
t o the c o n t r a r y . 

We conclude t h a t c l a i m a n t ' s work a c t i v i t i e s f o r w h i l e 
SAIF was on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l 
worsening of h i s c o n d i t i o n . This worsened c o n d i t i o n f o r c e d 
c l a i m a n t t o seek Dr. Whitney's s e r v i c e s . Moreover, Dr. Whitney 
has requested a u t h o r i z a t i o n t o p e r f o r m s u r g i c a l procedures t o 
address the worsened c o n d i t i o n . A c c o r d i n g l y , r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s t s w i t h SAIF. 

P e n a l t y - R e l a t e d A t t o r n e y Fee 

The Referee assessed a p e n a l t y - r e l a t e d a t t o r n e y fee 
a g a i n s t SAIF, f i n d i n g t h a t SAIF's c o m p e n s a b i l i t y d e n i a l was 
unreasonable. SAIF argues on review t h a t i t s d e n i a l cannot be 
found unreasonable merely because the evidence a t h e a r i n g was 
i n s u f f i c i e n t t o s u s t a i n the d e n i a l . We agree, i n g e n e r a l , w i t h 
SAIF's p o s i t i o n . However, we are n e v e r t h e l e s s unable t o f i n d t h a t 
SAIF's d e n i a l was reasonable i n l i g h t o f the i n f o r m a t i o n a v a i l a b l e 
t o i t a t the time of the d e n i a l . 

SAIF's a t t o r n e y s t a t e d a t h e a r i n g t h a t t h e d e n i a l was 
based upon SAIF's b e l i e f t h a t c l a i m a n t ' s worsened c o n d i t i o n was 
a t t r i b u t a b l e t o h i s n o n i n d u s t r i a l s a w m i l l work. Counsel f o r SAIF 
f u r t h e r s t a t e d t h a t evidence would be produced which would show 
t h a t i n v e s t i g a t o r y r e p o r t s had uncovered t h i s p o t e n t i a l o f f - w o r k 
cause of c l a i m a n t ' s c o n d i t i o n . 

We f i r s t note t h a t the d e n i a l i t s e l f makes no mention of 
any o f f - w o r k a c t i v i t y h a v i ng caused c l a i m a n t ' s worsened 
c o n d i t i o n . I n a d d i t i o n , t h e r e c o r d c o n t a i n s no e v i d e n c e , 
documentary or t e s t i m o n i a l , t o support counsel's p o s i t i o n t h a t 
SAIF was, i n f a c t , aware of c l a i m a n t ' s s a w m i l l a c t i v i t i e s a t t h e 
time t h a t i t denied c l a i m a n t ' s c l a i m . I n p a r t i c u l a r , the 
i n v e s t i g a t o r y r e p o r t s r e f e r r e d t o by counsel were never o f f e r e d or 
a d m i t t e d t o t h e r e c o r d . I n the absence o f any such evidence, we 
are unable t o f i n d as f a c t t h a t SAIF's d e n i a l was premised upon 
c l a i m a n t ' s s a w m i l l a c t i v i t i e s . Because no o t h e r grounds s u p p o r t a 
d e n i a l o f c o m p e n s a b i l i t y , as opposed t o r e s p o n s i b i l i t y , we 
conclude t h a t SAIF's d e n i a l was unreasonable. Moreover, as a 
r e s u l t o f SAIF's c o m p e n s a b i l i t y d e n i a l , no .307 o r d e r i s s u e d 
pending h e a r i n g . Consequently, c l a i m a n t was l e f t w i t h o u t b e n e f i t s 
pending issuance of the Referee's o r d e r . T h e r e f o r e , the Referee's 
assessment of a p e n a l t y - r e l a t e d a t t o r n e y fee was p r o p e r . 

C l a i m a n t ' s counsel has s u b m i t t e d a statement of s e r v i c e s 
i n c o n n e c t i o n w i t h h i s r e p r e s e n t a t i o n of c l a i m a n t on Board 
re v i e w . Counsel's appearance on Board review was e x p r e s s l y 
l i m i t e d t o the p e n a l t y - r e l a t e d a t t o r n e y fee i s s u e . Inasmuch as 
a t t o r n e y fees are not "compensation" w i t h i n the meaning o f ORS 
6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s not e n t i t l e d t o a t t o r n e y fees f o r 
s u c c e s s f u l l y d e f e n d i n g such an award on r e v i e w . See Sexton v. 
SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 
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ORDER 
The Referee's o r d e r dated March 3, 1988 i s a f f i r m e d i n 

p a r t and rever s e d i n p a r t . The d e n i a l issued by Argonaut 
Insurance Company dated June 19, 1987 i s r e i n s t a t e d and up h e l d . 
The d e n i a l i s s u e d by the SAIF C o r p o r a t i o n dated September 17, 1987 
i s s e t as i d e and the c l a i m i s remanded t o SAIF f o r acceptance and 
p r o c e s s i n g a c c o r d i n g t o law. SAIF, r a t h e r than Argonaut, s h a l l be 
r e s p o n s i b l e f o r payment of the $1,500 assessed f ee awarded t o 
c l a i m a n t a t h e a r i n g . The Board approves a c l i e n t - p a i d f e e , not t o 
exceed $1,244, payable by Argonaut t o i t s c o u n s e l . The Board 
approves a c l i e n t - p a i d f e e , not t o exceed $135, payable by SAIF t o 
i t s o u t s i d e c o u n s e l appearing on b e h a l f of James K. H i l l 
T r u c k i n g . The Board approves a c l i e n t - p a i d f e e , not t o exceed 
$210, payable by SAIF t o i t s o u t s i d e counsel appearing on b e h a l f 
of G & C Logging Company. The remainder o f the Referee's o r d e r i s 
a f f i r m e d . 

FRANK McLEAN, Claimant • WCB 86-10718 
Black, e t a l . , Claimant's Attorneys November 16, 1989 
Arthur Stevens (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
L i v e s l e y ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l 
d i s a b i l i t y ; and ( 2 ) awarded an a d d i t i o n a l 40 pe r c e n t (128 degrees) 
unscheduled permanent d i s a b i l i t y f o r neck and back c o n d i t i o n s , 
beyond a D e t e r m i n a t i o n Order t h a t had awarded 30 pe r c e n t (96 
de g r e e s ) , f o r a t o t a l unscheduled award o f 70 per c e n t (224 
de g r e e s ) . 

The Board a f f i r m s i n p a r t and m o d i f i e s i n p a r t t h e or d e r 
of the Referee. 

ISSUES 

1 . Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

2. A l t e r n a t i v e l y , the e x t e n t o f c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y f o r h i s neck and back c o n d i t i o n s . , 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

Drs. Dunn and Kho agree t h a t c l a i m a n t cannot r e t u r n t o 
work as a t r e e - f a l l e r . C l aimant's l i m i t a t i o n s are as f o l l o w s : No 
l i f t i n g beyond 10 pounds, no bending or t w i s t i n g , and no prolonge d 
s i t t i n g , s t a n d i n g , or w a l k i n g . Given c l a i m a n t ' s l i m i t a t i o n s , we 
f i n d t h a t he has moderate permanent p h y s i c a l impairment and t h a t 
he i s p r e s e n t l y l i m i t e d t o p e r f o r m i n g work w i t h i n s e d e n t a r y 
o c c u p a t i o n s . 

CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

The Board adopts t h a t p o r t i o n o f the Referee's o p i n i o n 
p e r t a i n i n g t o the is s u e o f permanent t o t a l d i s a b i l i t y . 
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Unscheduled Permanent D i s a b i l i t y 

I n r a t i n g t he e x t e n t o f unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s neck and back c o n d i t i o n s , we c o n s i d e r h i s p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d , the l a y t e s t i m o n y 
a t the h e a r i n g , and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n former OAR 436-30-380, et seq. We a p p l y 
these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505 ( 1 9 8 4 ) . 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o an award 
o f unscheduled permanent d i s a b i l i t y i n excess of the 30 p e r c e n t 
g r a n t e d by the D e t e r m i n a t i o n Order. We agree, but modify t h e 
Referee's o r d e r t o r e f l e c t a g r e a t e r t o t a l award than 70 p e r c e n t 
unscheduled permanent d i s a b i l i t y . 

C l a imant i s 61 years o l d . He has v i r t u a l l y no work 
exp e r i e n c e or t r a i n i n g o u t s i d e o f 38 years of heavy l a b o r w i t h i n 
t he l o g g i n g i n d u s t r y . He has moderate permanent p h y s i c a l 
impairment, as a r e s u l t of h i s compensable neck and back 
c o n d i t i o n s . He cannot l i f t i n excess of 10 pounds nor engage i n 
prol o n g e d s i t t i n g , s t a n d i n g , or w a l k i n g . His a b i l i t y t o o p e r a t e a 
motor v e h i c l e i s a l s o s i g n i f i c a n t l y r e s t r i c t e d . 

The medical e x p e r t s agree t h a t c l a i m a n t i s permanently 
p r e c l u d e d from r e t u r n i n g t o heavy work w i t h i n the l o g g i n g 
i n d u s t r y . Moreover, we have found above t h a t c l a i m a n t i s l i m i t e d 
t o s edentary o c c u p a t i o n s . The v o c a t i o n a l e x p e r t s agree t h a t 
c l a i m a n t i s p r e s e n t l y unemployable. See Gettman v. SAIF, 289 Or 
609 (1980) (A worker's permanent d i s a b i l i t y must be e v a l u a t e d as 
i t e x i s t s a t the time of the h e a r i n g ) . V o c a t i o n a l c o u n s e l o r 
Hutson opined t h a t w i t h r e t r a i n i n g , c l a i m a n t c o u l d p r o b a b l y 
p e r f o r m work as a saw f i l e r . T r . 57-9; Ex. 54-18. P r e s e n t l y , 
however, c l a i m a n t has no t r a n s f e r a b l e s k i l l s t o o b t a i n d i r e c t 
employment i n a sedentary o c c u p a t i o n . I d . 

Given c l a i m a n t ' s age, moderate permanent p h y s i c a l 
impairment, e n t i r e l y heavy work e x p e r i e n c e , and complete l a c k of 
t r a n s f e r a b l e s k i l l s t o s e d e n t a r y o c c u p a t i o n s , we conclude t h a t an 
award of 100 p e r c e n t permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates him f o r h i s l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y of October, 1984. 

ORDER 

The Referee's o r d e r , dated March 10, 1988, i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . I n l i e w of the Referee's award o f 
unscheduled permanent d i s a b i l i t y and i n a d d i t i o n t o the 30 p e r c e n t 
(96 degrees) D e t e r m i n a t i o n Order award, c l a i m a n t i s g r a n t e d an 
a d d i t i o n a l award o f 70 p e r c e n t (224 d e g r e e s ) , f o r a t o t a l award o f 
100 p e r c e n t (320 degrees) unscheduled permanent d i s a b i l i t y . 
C l aimant's a t t o r n e y i s awarded an approved fee equal t o 25 p e r c e n t 
of the i n c r e a s e d compensation awarded by t h i s o r d e r , p r o v i d e d t h a t 
the t o t a l of fees approved by the Referee and the Board does not 
exceed $3,800. The remainder o f the Referee's order i s a f f i r m e d . 
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THOMAS J. REID, Claimant WCB 88-02815 
Peter 0. Hansen, Claimant's Attorney November 16, 1989 
M i t c h e l l , et a l . , Defense Attorneys Order of Dismissal 

Reviewed by Board Members Gerner and Cushing. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Knapp's order which awarded c l a i m a n t ' s a t t o r n e y a reasonable 
c a r r i e r - p a i d fee of $800 f o r h i s s e r v i c e s rendered i n evoking t h e 
r e c i s s i o n o f the s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m p r i o r t o h e a r i n g . The s o l e issue, on review 
i s t h e amount o f th e a t t o r n e y fee awarded. Under such 
c i r c u m s t a n c e s , we have no j u r i s d i c t i o n t o review the a t t o r n e y 
f e e . A r b r a W i l l i a m s , 40 Van Natt a 506 ( 1 9 8 8 ) . The proper forum 
f o r r eview o f t h i s a t t o r n e y fee i s the c i r c u i t c o u r t p u r s u a n t t o 
the p r o v i s i o n s o f ORS 6 5 6 . 3 8 8 ( 2 ) . G r e e n s l i t t v. C i t y o f Lake 
Oswego, 305 Or 530, 534 ( 1 9 8 8 ) . 

A c c o r d i n g l y , the reques.t f o r review i s d i s m i s s e d and t h e 
or d e r o f the Referee i s f i n a l by o p e r a t i o n of law. A c l i e n t - p a i d 
f e e , payable from the s e l f - i n s u r e d employer t o i t s c o u n s e l , not t o 
exceed $346, i s approved. 

• IT IS SO ORDERED. 
BILLY J. RUCKER, Claimant WCB 87-06001 & 86-16402 
Vick & Gutzler, Claimant's Attorneys November 16, 1989 
Dennis Martin (SAIF), Defense Attorney Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members Speer and Howell. 

Claimant r e q u e s t s review of Referee Knapp's or d e r 
w h i c h : (1) upheld Western Foundry's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a low back i n j u r y ; and (2) upheld the SAIF 
C o r p o r a t i o n ' s "new i n j u r y " d e n i a l o f the same c o n d i t i o n . On 
re v i e w , t h e i s s u e s are c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We 
re v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Claimant f i r s t s u s t a i n e d a compensable low back i n j u r y 
i n 1975 w h i l e w o r k i n g f o r Western Foundry. Claimant s u s t a i n e d a 
second compensable back s t r a i n i n 1981. 

In. February 1982, c l a i m a n t again e x p e r i e n c e d low back 
p a i n , as w e l l as l e f t b u t t o c k and l e f t l e g p a i n . Western Foundry 
was s e l f - i n s u r e d a t t h a t t i m e . Claimant was t r e a t e d by 
Dr. Struckman, who diagnosed c h r o n i c d i s c h e r n i a t i o n and 
d e g e n e r a t i v e d i s c d i s e a s e . A CT scan was p o s i t i v e f o r an L5-S1 
d i s c h e r n i a t i o n and d e g e n e r a t i v e change, but a myelogram was 
n e g a t i v e . Surgery was c o n s i d e r e d , but not recommended a f t e r a 
p e r i o d of c o n s e r v a t i v e c a r e . A c l a i m f o r c l a i m a n t ' s back 
c o n d i t i o n a t t h a t time was accepted by Western Foundry. 

I n September 1982, Dr. Struckman d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y w i t h moderate back impairment. He 
recommended v o c a t i o n a l t r a i n i n g w i t h l i m i t a t i o n s on r e p e t i t i v e 
bending and l i f t i n g over 40 pounds. Claimant was r e f e r r e d t o t h e 
Call a h a n Center f o r assessment. The e v a l u a t o r s a t the C a l l a h a n 
Center concluded t h a t he would be capable o f engaging i n l i g h t 
duty work. A c l o s i n g exam was performed by the O r t h o p a e d i c 
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C o n s u l t a n t s i n January 1983. The C o n s u l t a n t s concluded t h a t 
c l a i m a n t ' s c o n d i t i o n was a r e s u l t of the 1982 compensable i n j u r y 
and h i s d e g e n e r a t i v e j o i n t d i s e a s e s . 

Claimant was engaged i n v o c a t i o n a l t r a i n i n g i n 1983 and 
e a r l y 1984. I n March 1984, Dr. Struckman examined c l a i m a n t and 
i n d i c a t e d t h a t c l a i m a n t had no l e g p a i n , no s i g n i f i c a n t back p a i n 
but had an aching s e n s a t i o n i n h i s l e f t b u t t o c k . Claimant had no 
r a d i c u l a r symptoms. Dr. Struckman r e p o r t e d t h a t c l a i m a n t had 
m i l d l y moderate d i s a b i l i t y and recommended t h a t he should not 
pe r f o r m work t h a t r e q u i r e d r e p e t i t i v e bending, p r o l o n g e d s t a n d i n g 
or w a l k i n g or l i f t i n g over 20 pounds. Claimant's c l a i m was c l o s e d 
by an A p r i l 1984 D e t e r m i n a t i o n Order, which awarded 25 p e r c e n t 
unscheduled permanent d i s a b i l i t y . T h i s award was i n c r e a s e d by 
s t i p u l a t i o n t o 40 p e r c e n t . 

I n March 1985, c l a i m a n t began w o r k i n g a t a gas s t a t i o n 
which was i n s u r e d by SAIF. His p r i m a r y duty was t o pump gas. He 
c o n t i n u e d t h a t j o b f o r over a yea r . He had c o n t i n u i n g l e f t 
b u t t o c k p a i n , p a r t i c u l a r l y when s t a n d i n g . However, he sought no 
medi c a l t r e a t m e n t because he understood n o t h i n g c o u l d be done f o r 
him. I n e a r l y 1986 c l a i m a n t ' s p a i n i n c r e a s e d . By l a t e June 1986 
c l a i m a n t ' s p a i n had i n c r e a s e d t o the p o i n t t h a t he c o u l d not l i f t 
h i s l e g and had t o d r a g . i t when he walked. He l a i d on a desk i n 
the s e r v i c e s t a t i o n t o at t e m p t t o r e l i e v e h i s p a i n . He worked 
p a r t - t i m e , two days a week, t e n hours per day. 

On June 30, 1986, c l a i m a n t sought t r e a t m e n t from 
Dr. S t e l l f l u g , c h i r o p r a c t o r , f o r c o m p l a i n t s of low back and l e f t 
l e g p a i n . Dr. S t e l l f l u g diagnosed "IVD" syndrome and lumbar 
s t r a i n c o m p l i c a t e d by s t r u c t u r a l d e f i c i t and m y o f a s c i t i s . He took 
c l a i m a n t o f f work a t t h a t t i m e . Dr. S t e l l f l u g r e f e r r e d c l a i m a n t 
f o r an MRI scan which showed p a r a c e n t r a l d i s c bulge a t L5-S1 and a 
p o s s i b l e L5-S1 f o r m i n a l encroachment. 

I n October 1986, Western Foundry denied c l a i m a n t ' s 
a g g r a v a t i o n c l a i m on the b a s i s t h a t h i s c o n d i t i o n had not 
m a t e r i a l l y worsened. I n May 1987, SAIF denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low back c o n d i t i o n on the b a s i s t h a t h i s employment 
w i t h i t s i n s u r e d d i d not i n d e p e n d e n t l y c o n t r i b u t e t o h i s 
d i s a b i l i t y . 

I n January 1987, Dr. S t e l l f l u g r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , but t h a t f u r t h e r p a l l i a t i v e 
care was i n d i c a t e d . 

FINDINGS OF ULTIMATE FACT 

Clai m a n t ' s c u r r e n t low back c o n d i t i o n i s c a u s a l l y 
r e l a t e d t o h i s 1982 compensable i n j u r y . 

Due t o h i s 1982 compensable i n j u r y , c l a i m a n t was unable 
t o work on June 30, 1986 and f o r s e v e r a l months t h e r e a f t e r . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t had s u s t a i n e d 
n e i t h e r an a g g r a v a t i o n of h i s 1982 compensable i n j u r y , nor a "new 
i n j u r y " w h i l e a t SAIF's i n s u r e d . We d i s a g r e e . 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, the t h r e s h o l d 
i s s u e i s c o m p e n s a b i l i t y . Joseph L. Woodward, 39 Van Na t t a 1163, 
1164 ( 1 9 8 7 ) . I f t h e c l a i m i s compensable, then t h e t r i e r o f f a c t 
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must address the i s s u e o f r e s p o n s i b i l i t y . See Runft v. SAIF, 303 
Or 493, 498-99 ( 1 9 8 7 ) . F u r t h e r , c l a i m a n t c a r r i e s t h e burden o f 
p r o v i n g t h a t a s c o n d i t i o n g i v i n g r i s e t o a need f o r medical 
t r e a t m e n t or d i s a b i l i t y i s m a t e r i a l l y r e l a t e d t o a compensable 
c l a i m . Grable v. Weyerhaeuser Co., 291 Or 397 (198 1 ) ; M i l b u r n v. 
Weyerhaeuser Co,. , 88 Or App 375 (1987). 

Western Foundry conceded a t h e a r i n g t h a t c l a i m a n t ' s 
c o n d i t i o n a f t e r June 1986 was m a t e r i a l l y r e l a t e d t o h i s 1982 
i n j u r y . I t denied o n l y t h a t he was e n t i t l e d t o a d d i t i o n a l 
b e n e f i t s under ORS 656.273 f o r a worsened c o n d i t i o n . Claimant's 
c o n d i t i o n i s , t h e r e f o r e , compensable. 

There i s no p e r s u a s i v e evidence i n t h i s r e c o r d t h a t 
c l a i m a n t ' s work w i t h SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
worsening o f h i s u n d e r l y i n g i n j u r y c o n d i t i o n . There i s , 
t h e r e f o r e , no b a s i s f o r h o l d i n g SAIF r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . 

The o n l y i s s u e s e r i o u s l y argued on appeal i s whether 
c l a i m a n t proved a worsening o f h i s i n j u r y c o n d i t i o n a f t e r t h e l a s t 
arrangement o f compensation, an August 27, 1984 s t i p u l a t i o n . We 
are persuaded t h a t he d i d . 

U n l i k e t he t e s t f o r s h i f t i n g r e s p o n s i b i l i t y , c l a i m a n t 
need not show a worsening o f h i s u n d e r l y i n g c o n d i t i o n t o prove 
a g g r a v a t i o n . An i n c r e a s e i n symptoms may r e p r e s e n t an 
a g g r a v a t i o n . C o n s o l i d a t e d F r e i g h t w a y s v. Foushee, 79 Or App 509 
(1986) 

We are persuaded by c l a i m a n t ' s u n r e b u t t e d t e s t i m o n y and 
Dr. S t e l l f l u g ' s o p i n i o n t h a t i n June 1986, and f o r some p e r i o d 
t h e r e a f t e r , c l a i m a n t ' s c o n d i t i o n was worse than a t the time o f the 
l a s t arrangement of compensation. That same evidence i n d i c a t e s 
t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y was a t l e a s t t e m p o r a r i l y reduced 
by t he worsening. See Smith v. SAIF, 302 Or 396 (1986). 
Dr. Struckman, who t r e a t e d c l a i m a n t up t o near the time o f t h e 
August 1986 s t i p u l a t i o n , agreed t h a t c l a i m a n t ' s c o n d i t i o n was 
t e m p o r a r i l y worse i n June of 1986. 

At t h e time of t h e l a s t arrangement of compensation i n 
t h i s m a t t e r c l a i m a n t was expected t o be ab l e t o p e r f o r m l i g h t 
work. He d i d so i n a s e r v i c e s t a t i o n f o r a p p r o x i m a t e l y 13 months 
b e f o r e h i s c o n d i t i o n worsened t o the p o i n t t h a t he c o u l d not l i f t 
h i s l e f t l e g or c o n t i n u e t o work even two days per week. While 
some waxing and waning of c l a i m a n t ' s c o n d i t i o n may have been 
a n t i c i p a t e d a t t h e time of the August 1984 s t i p u l a t i o n , t h e r e i s 
no evidence s u g g e s t i n g t h a t a worsening such as c l a i m a n t 
e x p e r i e n c e d i n June 1986 was a n t i c i p a t e d . A c c o r d i n g l y , we 
conclude t h a t c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n 
c l a i m . 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reaso n a b l e , i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered a t t h e 
h e a r i n g and on Board r e v i e w , c o n c e r n i n g Western Foundry's 
a g g r a v a t i o n d e n i a l . Such a fee i s d e f i n e d as an "assessed f e e . " 
See OAR 438-15-005(2). However, we cannot award an assessed fee 
unless c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See 
OAR 438-15-010(5). Because no statement o f s e r v i c e s has been 
r e c e i v e d t o d a t e , an assessed fee s h a l l not be awarded. See 
OAR 438-15-010(5). 
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ORDER 

The Referee's o r d e r dated September 18, 1987 i s re v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . Western Foundry's d e n i a l i s s e t 
a s i d e and the c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o 
law. The remainder of the order i s a f f i r m e d . 

GARY W. ATWOOD, Claimant WCB 85-11421 
Olson, et a l . , Claimant's Attorneys November 17, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer requests review o f t h a t 
p o r t i o n of Referee S t . M a r t i n ' s order which g r a n t e d c l a i m a n t 
permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had 
awarded 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y . 
C laimant c r o s s - r e q u e s t s review of those p o r t i o n s of the Referee's 
o r d e r t h a t : ( 1 ) upheld p a r t i a l denials, of c l a i m a n t ' s v i s i o n and 
chest w a l l problems; and ( 2 ) d e c l i n e d t o award a c a r r i e r - p a i d 
a t t o r n e y f e e f o r c l a i m a n t ' s s u c c e s s f u l defense t o the employer's 
c o n t e n t i o n t h a t the D e t e r m i n a t i o n Order award be reduced. The 
is s u e s on review are e x t e n t o f d i s a b i l i t y , c o m p e n s a b i l i t y , and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and rev e r s e i n p a r t . 

FINDINGS OF FACT 
We adopt t h e Referee's f i n d i n g s o f f a c t as c o n t a i n e d i n 

the " F i n d i n g s " s e c t i o n of the order w i t h the f o l l o w i n g e x c e p t i o n s 
and s u p p l e m e n t a t i o n . 

C l a i m a n t ' s d i z z i n e s s was not caused by f i s t u l a s . 
C l aimant's i n j u r y d i d not r e s u l t i n permanent i n n e r ear damage. 

Claimant's b l u r r e d v i s i o n and photophobia were not 
caused by h i s compensable head i n j u r y . 

C l a i m a n t ' s work h i s t o r y i s l i m i t e d t o medium t o heavy 
l a b o r i n the lumber i n d u s t r y . He has no t r a n s f e r a b l e s k i l l s and 
i s f u n c t i o n a l l y i l l i t e r a t e . 

I f c l a i m a n t completes an a u t h o r i z e d t r a i n i n g program, i t 
i s p o s s i b l e t h a t he c o u l d r e t u r n t o r e g u l a r g a i n f u l and s u i t a b l e 
employment. However, a t t h e time o f h e a r i n g , d e s p i t e c l a i m a n t ' s 
c o o p e r a t i o n , no such program had been implemented. 

CONCLUSIONS OF LAW AND OPINION 

Extent of D i s a b i l i t y 

The Referee found c l a i m a n t t o be permanently and t o t a l l y 
d i s a b l e d . We agree w i t h t h e Referee, but not f o r the reasons 
s t a t e d . 

The Referee found t h e t e s t i m o n y o f Dr. Bla c k , t h a t 
c l a i m a n t ' s d i z z i n e s s and v e r t i g o problem was due t o f i s t u l a s , t o 
be most p e r s u a s i v e . We d i s a g r e e . The overwhelming consensus o f 
s e v e r a l o t h e r o t o l a r y n g o l o g i s t s and n e u r o l o g i s t s i s t h a t 
c l a i m a n t ' s d i z z i n e s s and v e r t i g o were not due t o s i g n i f i c a n t i n n e r 
ear i n j u r y and t h a t t h e r e were no f i s t u l a s p r e s e n t . We t h e r e f o r e 
d i s c o u n t Dr. Black's o p i n i o n s . However, t h a t c o n c l u s i o n does not 
pr e c l u d e a f i n d i n g of permanent t o t a l d i s a b i l i t y . 
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I n o r d e r t o prove e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s , c l a i m a n t must prove t h a t he i s permanently 
i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent t o t a l 
d i s a b i l i t y may r e s u l t from l e s s than t o t a l p h y s i c a l i n c a p a c i t y , , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, 
t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental 
c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as the c o n d i t i o n of t h e 
l a b o r market." Wilson v. Weyerhaeuser, 30 Or App 403, 409 
(1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h 
h i s nonmedical d i s a b i l i t i e s renders work search f u t i l e , SAIF v. 
S c h o l l , 92 Or App 594, 597 (1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he 
i s w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he has made 
reasonable e f f o r t s t o o b t a i n such employment. ORS 656.206(3). 

Claimant's low e d u c a t i o n l e v e l , h i s l a c k of t r a n s f e r a b l e 
s k i l l s , and h i s r e s t r i c t i o n s a g a i n s t p e r f o r m i n g heavy p h y s i c a l 
l a b o r combine t o s e v e r e l y l i m i t t h e types of jobs t h a t he i s 
capable of p e r f o r m i n g . 

Nonetheless, a t the time o f h e a r i n g , based on the 
medical and v o c a t i o n a l e v i d e n c e , c l a i m a n t was o n l y capable of 
wo r k i n g a f t e r c o m p l e t i o n of an a u t h o r i z e d t r a i n i n g program. 
Whatever c l a i m a n t ' s e m p l o y a b i l i t y p r o s p e c t s might be a f t e r 
r e t r a i n i n g , they cannot be c o n s i d e r e d i n assessing h i s pr e s e n t 
l e v e l of d i s a b i l i t y . Gettman v. SAIF, 289 Or 609 (1980). At the 
ti m e o f h e a r i n g , an a u t h o r i z e d t r a i n i n g program was being 
a r r a n g e d . However, t h a t program had not y e t been implemented. 

A c l a i m a n t who seeks b e n e f i t s f o r permanent t o t a l 
d i s a b i l i t y must e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r 
g a i n f u l employment and has made reasonable e f f o r t s t o do so. 
ORS 656.206(3). We conclude t h a t c l a i m a n t has made reasonable 
e f f o r t s i n seeking work. He has been c o o p e r a t i v e by ag r e e i n g t o 
p a r t i c i p a t e i n the a u t h o r i z e d t r a i n i n g program, and was w i l l i n g t o 
move t o a new l o c a t i o n i n ord e r t o complete i t . 

Based on c l a i m a n t ' s c o n d i t i o n a t the time of h e a r i n g , 
and not c o n s i d e r i n g t he q u e s t i o n of e m p l o y a b i l i t y a f t e r c o m p l e t i o n 
of an a u t h o r i z e d t r a i n i n g program, we conclude t h a t he was 
e n t i t l e d t o permanent t o t a l d i s a b i l i t y f o r h i s compensable head 
i n j u r y . 

C o m p e n s a b i l i t y 

An i n j u r e d worker i s e n t i t l e d t o a l l reasonable 
and necessary medical s e r v i c e s f o r a compensable i n j u r y . 
ORS 656.245. I n o r d e r t o prove c o m p e n s a b i l i t y o f medical 
s e r v i c e s , the compensable i n j u r y need not be the s o l e cause, 
or t h e most s i g n i f i c a n t cause of the need f o r t r e a t m e n t , but 
o n l y a m a t e r i a l cause. Van B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694, 698 (198 7 ) . 

Claimant contends t h a t h i s v i s i o n problems and 
photophobia are a r e s u l t o f h i s compensable i n j u r y . The 
r e c o r d c o n t a i n s c o n f l i c t i n g r e p o r t s from the o p h t h a l m o l o g i s t , 
Dr. Johnson, c o n c e r n i n g t h e v i s i o n problems. I n i t i a l l y , he s t a t e d 
t h a t they were not r e l a t e d t o the i n j u r y , then he s a i d they were. 
The Referee was not persuaded by t h i s evidence and found t he 
v i s i o n problems not r e l a t e d t o the i n j u r y and, t h u s , n o t 
compensable. 
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S i m i l a r l y , t h e Referee d i d not f i n d any evidence t h a t 
c l a i m a n t ' s chest problems were r e l a t e d t o the blow t o the head, 
and found them not compensable. We agree w i t h t h e Referee's 
assessment t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h e r e q u i s i t e c a u s a l 
r e l a t i o n s h i p between h i s compensable i n j u r y and t h e 
above-mentioned problems. 

A t t o r n e y Fees 

The Referee d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y 
f e e . He reasoned t h a t , s i n c e c l a i m a n t had i n i t i a t e d t h e request 
f o r h e a r i n g , the o n l y r e c o u r s e f o r a t t o r n e y fees was the i n c r e a s e d 
compensation. Claimant argues t h a t he i s e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y f e e because he s u c c e s s f u l l y defended a g a i n s t 
the employer's c r o s s - r e q u e s t f o r h e a r i n g . We agree. 

Claimant s u c c e s s f u l l y defended a g a i n s t the employer's 
c r o s s - r e q u e s t t o reduce the award of the D e t e r m i n a t i o n Order 
and, t h u s , i s e n t i t l e d t o reasonable a t t o r n e y fees under 
ORS 6 5 6 . 3 8 2 ( 2 ) . Kordon v. Mercer I n d u s t r i e s , 94 Or App 582, a f f ' d 
308 Or 290 (1989)": 

When c o n s i d e r i n g a reasonable a t t o r n e y f e e , we c o n s i d e r 
s e v e r a l f a c t o r s i n c l u d i n g , t i m e devoted t o the case, c o m p l e x i t y o f 
issues i n v o l v e d , s k i l l of the a t t o r n e y , b e n e f i t secured f o r t h e 
c l a i m a n t and r i s k t h a t an a t t o r n e y ' s e f f o r t s may go 
uncompensated. OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . A f t e r c o n s i d e r i n g these 
f a c t o r s , we conclude t h a t a reasonable a t t o r n e y f ee f o r c l a i m a n t ' s 
counsel's s e r v i c e s a t h e a r i n g c o n c e r n i n g the employer's 
c r o s s - r e q u e s t i s $750. T h i s a t t o r n e y fee i s i n a d d i t i o n t o , not 
i n l i e u o f , the $3000 e x t r a o r d i n a r y fee awarded by the Referee, 
payable out of c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. 

ORDER 

The Referee's order dated November 5, 1987 i s a f f i r m e d 
i n p a r t and re v e r s e d i n p a r t . For s e r v i c e s a t h e a r i n g i n 
s u c c e s s f u l l y d e f e n d i n g t he employer's c o n t e n t i o n t h a t t h e 
D e t e r m i n a t i o n Order award be reduced, c l a i m a n t ' s a t t o r n e y i s 
awarded a reasonable a t t o r n e y fee of $750, t o be p a i d by t h e 
employer. The remainder o f t h e order i s a f f i r m e d . A c l i e n t - p a i d 
f e e , payable from t he employer t o i t s c o u n s e l , i s approved, not t o 
exceed $3282.50. For s u c c e s s f u l l y d e f e n d i n g t he award o f 
permanent t o t a l d i s a b i l i t y on Board review, c l a i m a n t ' s a t t o r n e y i s 
awarded a reasonable a t t o r n e y f ee of $1200, t o be p a i d by t h e 
s e l f - i n s u r e d employer. 

LENNE BUTCHER, Claimant Own Motion 89-0424M 
H. P h i l i p Eder, Claimant's Attorney November 17, 1989 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m f o r 

an a l l e g e d worsening o f h i s March 17, 1980 i n d u s t r i a l i n j u r y . 
C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has accepted 
r e s p o n s i b i l i t y f o r proposed p a i n c e n t e r t r e a t m e n t and recommends t h a t 
c l a i m a n t ' s c l a i m be reopened f o r the payment of temporary d i s a b i l i t y 
b e n e f i t s . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " 
a u t h o r i t y and reopen a c l a i m f o r temporary d i s a b i l i t y compensation 
when we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
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r e q u i r i n g h o s p i t a l i z a t i o n . ' A c c o r d i n g l y , the! Board has the a u t h o r i t y 
t o reopen a c l a i m f o r p a i n c e n t e r t r e a t m e n t r e q u i r i n g i n p a t i e n t 
h o s p i t a l i z a t i o n 1 . We can a l s o reopen a c l a i m f o r p a i n c e n t e r 
t r e a t m e n t on an o u t p a t i e n t b a s i s where o v e r n i g h t accommodation away 
from home i s necessary t o o b t a i n maximum b e n e f i t from the t r e a t m e n t . 
Under these c i r c u m s t a n c e s , p a i n c e n t e r t r e a t m e n t i s t r e a t e d as 
h o s p i t a l i z a t i o n . 

Here, the p a r t i e s have not demonstrated t h a t the proposed 
p a i n c e n t e r t r e a t m e n t s a t i s f i e s these c r i t e r i a . As a r e s u l t , we are 
not a u t h o r i z e d t o g r a n t c l a i m a n t ' s request f o r r e o p e n i n g . 
A c c o r d i n g l y , the r e q u e s t f o r own motion r e l i e f i s d e n i e d . 

IT IS SO ORDERED. 

MARY E. WILLIAMS, Claimant Own Motion 89-0499M 
SAIF Corp Legal, Defense Attorney November 17, 1989 

Own Motion Order 
SAIF C o r p o r a t i o n . h a s s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening o f her February 20, 1979 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF 
C o r p o r a t i o n has accepted r e s p o n s i b i l i t y f o r the. c l a i m a n t ' s 
c o n d i t i o n and recommends t h a t her c l a i m be reopened f o r payment o f 
temporary t o t a l d i s a b i l i t y b e n e f i t s . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
A c c o r d i n g l y , t h e Board has the a u t h o r i t y t o reopen a c l a i m f o r 
p a i n c e n t e r t r e a t m e n t r e q u i r i n g i n p a t i e n t h o s p i t a l i z a t i o n . We can 
a l s o reopen a c l a i m f o r p a i n c e n t e r t r e a t m e n t on an o u t p a t i e n t 
b a s i s where o v e r n i g h t accommodation away from home i s necessary t o 
o b t a i n maximum b e n e f i t from t h e t r e a t m e n t . Under these 
c i r c u m s t a n c e s , p a i n c e n t e r t r e a t m e n t i s t r e a t e d as h o s p i t a l i z a t i o n . 

Here, the p a r t i e s have not demonstrated t h a t t h e 
proposed p a i n c e n t e r t r e a t m e n t s a t i s f i e s t h i s c r i t e r i a . As a 
r e s u l t , we are not a u t h o r i z e d t o g r a n t c l a i m a n t ' s request f o r 
r e o p e n i n g . A c c o r d i n g l y , the request f o r own motion r e l i e f i s 
de n i e d . 

IT IS SO ORDERED. 

MARY A. WASHBURN, Claimant WCB 87-00629 
Francesconi, et a l . , Claimant's Attorneys November 17, 1989 
Norman Cole (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Perry and Ho w e l l . 

The SAIF C o r p o r a t i o n requests review of Referee G. 
Peterson's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t 
hand c o n d i t i o n . 

The Board r e v e r s e s the order of the Referee. 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable o c c u p a t i o n a l 
disease i n her r i g h t hand. 

-2085-



FINDINGS OF FACT 

Cl a i m a n t , 34 a t h e a r i n g , n o t i c e d the g r a d u a l onset o f 
r i g h t hand p a i n i n September, 1986, w h i l e w o r k i n g as a p a r t - t i m e 
food s e r v i c e worker and c a s h i e r . During t h a t month, her o p e r a t i o n 
of t h e cash r e g i s t e r i n c r e a s e d from one-to-two hours a day. Her 
work a t th e cash r e g i s t e r r e q u i r e d f a s t , r e p e t i t i v e . , and 
co n t i n u o u s use o f her r i g h t hand. During her non-work hours she 
r e g u l a r l y performed r o u t i n e domestic chores such as d i s h w a s h i n g , 
l a u n d r y T and g a r d e n i n g . Such a c t i v i t i e s r e q u i r e d t h e r e p e t i t i v e 
use of her hands. 

On September 30, 1986, c l a i m a n t was examined by 
Dr. K o e h l e r , M.D. Koehler diagnosed t e n d i n i t i s , t r e a t e d w i t h 
a n t i - i n f l a m m a t o r y ; m e d i c a t i o n s , and took c l a i m a n t o f f work f o r a 
few weeks. Cla i m a n t ' s r i g h t hand p a i n d i d not su b s i d e . On 
October 28, 1986, she sought t r e a t m e n t from Dr. Hurtado, M.D. 
Hurtado c o n t i n u e d t r e a t i n g w i t h a n t i - i n f l a m m a t o r y m e d i c a t i o n s and 
a p p a r e n t l y r e l e a s e d c l a i m a n t t o m o d i f i e d work, w i t h l i m i t e d use of 
her r i g h t hand. Dr. B u t t o n , a hand s p e c i a l i s t , examined c l a i m a n t 
on December 3 1 , 1986. B u t t o n found no evidence o f t e n d i n i t i s and 
recommended t h a t c l a i m a n t r e t u r n t o r e g u l a r work, w h i l e 
d i s c o n t i n u i n g f u r t h e r a n t i - i n f l a m m a t o r y m e d i c a t i o n s . 

Claimant u n s u c c e s s f u l l y attempted t o r e t u r n t o 
u n r e s t r i c t e d work d u r i n g the e a r l y months of 1987. By J u l y , 1987, 
however, she had r e t u r n e d t o . r e g u l a r work and Dr. Hurtado had 
d e c l a r e d her m e d i c a l l y s t a t i o n a r y . 

D u r i n g September, 1986, c l a i m a n t ' s r i g h t hand p a i n was 
th e most severe d u r i n g her two-hour cash r e g i s t e r s h i f t s . I n t h e 
evenin g , her p a i n s u b s i d e d . 

CONCLUSIONS OF LAW 
I n f i n d i n g t h a t c l a i m a n t ' s r i g h t hand c o n d i t i o n was 

compensable, t he Referee assigned g r e a t e r weight t o the o p i n i o n s 
of Drs. Koehler and Hurtado, t h a n . t o t h a t o f Dr. B u t t o n . We 
d i s a g r e e . 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must prove t h a t her work a c t i v i t i e s were the major 
c o n t r i b u t i n g cause o f her r i g h t hand c o n d i t i o n . D e t h l e f s v. 
Hyster Co., 295 Or 298 ( 1 9 8 3 ) . I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d 
her employment., she must a l s o prove -that her work a c t i v i t i e s 
caused a worsening of her c o n d i t i o n . Wheeler v. Boise Cascade 
Corp., 298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e , 288 Or 27 
(1979 ) . 

I n our view, t h e c a u s a t i o n o f c l a i m a n t ' s r i g h t hand 
c o n d i t i o n p r e s e n t s a complex medical q u e s t i o n . See Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . F i r s t , t h e r e was no 
i d e n t i f i a b l e work i n c i d e n t or i n j u r y ; c l a i m a n t experienced an 
onset o f . r i g h t hand p a i n . Second, a f t e r t h r e e weeks o f 
a n t i - i n f l a m m a t o r y m e d i c a t i o n and a c e s s a t i o n o f her, work 
a c t i v i t i e s , c l a i m a n t p r e s e n t e d t o Dr. Hurtado w i t h "a marked 
i n c r e a s e of the p a i n " i n her r i g h t hand. L a s t , independent o f her 
work a c t i v i t i e s , c l a i m a n t was r e g u l a r l y p e r f o r m i n g d a i l y at-home 
domestic chores t h a t r e q u i r e d the r e p e t i t i v e use of her hands. 

Al t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , i t o n l y 
e s t a b l i s h e s a te m p o r a l r e l a t i o n s h i p between 1her r i g h t hand p a i n 



and her i n c r e a s e d c a s h i e r i n g d u t i e s . We are r e l u c t a n t t o i n f e r 
c a u s a t i o n from c h r o n o l o g i c a l sequence. A l l i e v. SAIF, 
79 Or App 284 ( 1 9 8 6 ) ; Edwards v. SAIF, 30 Or App 2 1 , rev den 
279 Or 301 ( 1 9 7 7 ) . A c c o r d i n g l y , we conclude t h a t the r e s o l u t i o n 
of t h i s case l a r g e l y t u r n s on the medical evidence. 

The o p i n i o n of Dr. Koehler c o n s i s t s of s e v e r a l pages of 
h a n d w r i t t e n n o t e s , p a r t s of which are not l e g i b l e . What i s 
l e g i b l e , i s t h a t on October 15, 1986, Koehler noted: "Could be 
r e l a t e d t o r e p e t i t i o u s work a t cash r e g i s t e r . " (Emphasis added). 
On October 27, 1986, Koehler reexamined c l a i m a n t and f u r t h e r 
n o t e d : " P r o b f a b l y ] aggravated by r u n n i n g cash r e g i s t e r . " He 
concluded h i s c h a r t note by d i a g n o s i n g " t e n d i n i t i s . " 

We are not persuaded by Koehler's o p i n i o n . F i r s t , he 
i n i t i a l l y d i d not s t a t e h i s o p i n i o n w i t h the r e q u i s i t e degree o f 
m e d ical p r o b a b i l i t y . Second, a f t e r d o i n g so, he speaks of an 
" a g g r a v a t [ i o n ] . " With no f u r t h e r e l a b o r a t i o n by K o e hler, we can 
do n o t h i n g more than s p e c u l a t e as t o what he meant by use of the 
word " a g g r a v a t [ i o n ] . " Did Koehler mean t h a t c l a i m a n t had a pre 
e x i s t i n g c o n d i t i o n ? I f so, we f i n d n o t h i n g i n the r e c o r d t o 
s u p p o r t such a f i n d i n g . Claimant n e i t h e r experienced r i g h t hand 
p a i n nor sought medical t r e a t m e n t r e l a t e d t o her r i g h t hand u n t i l 
September, 1986; i . e . , over two years a f t e r she began w o r k i n g f o r 
SAIF's i n s u r e d . Moreover, i t i s not c l e a r whether Koehler 
d i s t i n g u i s h e d between an a c t u a l worsening of any a l l e g e d pre 
e x i s t i n g c o n d i t i o n , and a mere symptomatic f l a r e - u p . See Wheeler 
and W e l l e r , supra. L a s t , we f i n d t h a t Koehler's o p i n i o n i s 
c o n c l u s o r y and l a c k s . v i r t u a l l y any m e dical a n a l y s i s . 
Moe v. C e i l i n g Systems, 44 Or App 429, 433 ( 1 9 8 0 ) . 

As t o Dr. Hurtado he e v e n t u a l l y diagnosed c l a i m a n t ' s 
c o n d i t i o n as " t e n o s y n o v i t i s " and opined t h a t her c o n d i t i o n was 
work r e l a t e d . We are not persuaded by Hurtado's o p i n i o n . F i r s t , 
Hurtado has changed h i s o p i n i o n s e v e r a l t i m e s . He i n i t i a l l y 
r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was p r o b a b l y r e l a t e d t o work. 
On a subsequent form, he checked a box i n d i c a t i n g t h a t i t was 
"undetermined" whether c l a i m a n t ' s c o n d i t i o n was the r e s u l t of an 
i n d u s t r i a l exposure or i n j u r y . Ex. 10. Next he c o n c u r r e d w i t h 
the u n e q u i v o c a l o p i n i o n of Dr. B u t t o n t h a t c l a i m a n t ' s r i g h t hand 
c o n d i t i o n was not work r e l a t e d . Exs. 12-2 & 16. S e v e r a l months 
l a t e r , Hurtado began t o change h i s o p i n i o n s t a t i n g : 

"The exact cause of t e n o s y n o v i t i s i s not 
c l e a r ; however, i t i s q u i t e l i k e l y t h a t 
t h i s i s produced by her work which r e q u i r e s 
c o n s t a n t r o t a t i o n of her w r i s t and hand, 
and may v e r y w e l l have been the e t i o l o g i c 
cause." (Emphasis added). 

We have r e s e r v a t i o n s about f i n d i n g t h a t t h e above-quoted o p i n i o n 
of Hurtado i s s t a t e d i n terms of a reasonable medical 
p r o b a b i l i t y . L a s t , c o n t r a r y t o the f i n d i n g of the Referee, 
Hurtado never s t a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s were "the 
major c o n t r i b u t i n g cause" of her r i g h t hand c o n d i t i o n . 0 & 0 a t 
2. Rather, i n October, 1987, Hurtado s t a t e d : 

"The c o n d i t i o n f o r which I t r e a t e d 
[ c l a i m a n t ] was a t e n o s y n o v i t i s . I n r e g a r d 
t o your [ c l a i m a n t ' s a t t o r n e y ] s p e c i f i c . 

... q u e s t i o n as t o whether [ c l a i m a n t ' s ] work 
was a [ s i c ] major c o n t r i b u t i n g f a c t o r i n 
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her need f o r t r e a t m e n t f o r c a r p a l t u n n e l 
syndrome, I do f e e l t h a t the work was a 
c o n t r i b u t i n g f a c t o r i n the p r o d u c t i o n and 
c o n t i n u a t i o n of her c o n d i t i o n . " (Emphasis 
added) . 

L i k e w i s e , i n December, 1987, Hurtado o p i n e d : 

"You posed a q u e s t i o n t o me r e g a r d i n g 
[ c l a i m a n t ' s ] t e n o s y n o v i t i s , as t o whether 
t h e r e were any o t h e r a c t i v i t i e s or o f f the 
j o b exposure d u r i n g the p e r i o d when t h e 
t e n o s y n o v i t i s came on which was s i g n i f i c a n t 
as the j o b exposure and c o n t r i b u t i n g t o 
t e n o s y n o v i t i s . I have n o t h i n g i n my notes 
a t t h e time o f [ c l a i m a n t ' s ] v i s i t t o my 
o f f i c e t h a t t h e r e were o t h e r f a c t o r s t h a t 
were more s i g n i f i c a n t i n c o n t r i b u t i n g t o 
t h e t e n o s y n o v i t i s . " (Emphasis added). 

A l t h o u g h we are aware t h a t a p h y s i c i a n need not use "magic words," 
Mclendon v. Nabisco Brands, I n c , . 77 Or App 412 ( 1 9 8 6 ) , we view 
the absence of such words as h i g h l y p r o b a t i v e when, as h e r e , a 
p h y s i c i a n i s s p e c i f i c a l l y asked but d e c l i n e s t o use such words. 
Hurtado appears t o have kn o w i n g l y o m i t t e d the word "major" from 
h i s o p i n i o n . Ex. 18. I n so d o i n g , he opined t h a t c l a i m a n t ' s work 
a c t i v i t i e s were merely "a c o n t r i b u t i n g f a c t o r . " I n o c c u p a t i o n a l 
disease cases, however, as h e r e , c l a i m a n t must prove more th a n a 
mere c o n t r i b u t i o n . She must prove t h a t her work a c t i v i t i e s were 
"the major c o n t r i b u t i n g cause" o f her d i s e a s e . See former ORS 
656.802(1); D e t h l e f s , supra. For a l l the above reasons, we are 
not persuaded by Hurtado's o p i n i o n . 

We t u r n t o the o p i n i o n of Dr. B u t t o n . The Referee 
assigned l i t t l e w e i g h t t o B u t t o n ' s o p i n i o n because he found t h a t 
i t was based on "an i n c o r r e c t and i n c o m p l e t e h i s t o r y . " We 
d i s a g r e e . 

I n f a c t , B u t t o n ' s r e p o r t , dated December 31, 1986, 
Ex. 12, i s one of o n l y two m e d i c a l r e p o r t s c o n t a i n e d i n t h e 
r e c o r d , which c o g e n t l y e x p l a i n s c l a i m a n t ' s medical h i s t o r y . See 
a l s o Ex. 17. U n l i k e B u t t o n , Dr. Koehler p r o v i d e d no e x p l a n a t i o n 
o f h i s u n d e r s t a n d i n g o f c l a i m a n t ' s medical h i s t o r y . Moreover, we 
f i n d n o t h i n g m a t e r i a l l y " i n c o r r e c t " or " i n c o m p l e t e " i n B u t t o n ' s 
n a r r a t i v e o f c l a i m a n t ' s m e d i c a l h i s t o r y . He had a v a i l a b l e and 
reviewed the r e c o r d s of Drs. Koehler and Hurtado. Dr. B u t t o n 
c o r r e c t l y noted t h a t c l a i m a n t had worked as a food s e r v i c e worker 
and c a s h i e r , t h a t she had not s u s t a i n e d an i n j u r y , t h a t she had 
e x p e r i e n c e d an onset o f symptoms, and t h a t she had i n c r e a s e d her 
c a s h i e r i n g d u t i e s . I n t h e l i g h t o f t h a t h i s t o r y , we do not f i n d 
B u t t o n ' s u n d e r s t a n d i n g o f c l a i m a n t ' s h i s t o r y t o undermine h i s 
o p i n i o n . 

A c c o r d i n g l y , on t h i s r e c o r d , we f i n d t h a t the evidence 
does not p r e p o n d e r a t e i n f a v o r of a f i n d i n g of c o m p e n s a b i l i t y . 

ORDER 

The Referee's o r d e r , dated March 31, 1988, i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and upheld. 

-2088-



LESLY R. BURTON, Claimant WCB 88-00146 
Gail Gage (SAIF), Defense Attorney November 20, 1989 

Order on Review 
Reviewed by Board Members Howell and Speer. 

C l a i m a n t , pro se, req u e s t s review of those p o r t i o n s o f 
Referee Brazeau's o r d e r t h a t : (1) found t h a t h i s compensable 
c l a i m f o r i n j u r i e s t o h i s neck, l e f t s h o u l d e r , and l e f t l e g was 
not p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order; (2) found t h a t he 
was not e n t i t l e d t o an award of permanent t o t a l d i s a b i l i t y ; and 
(3) a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d not award e i t h e r 
scheduled or unscheduled permanent d i s a b i l i t y f o r h i s neck, l e f t 
s h o u l d e r , or l e f t l e g c o n d i t i o n s . On review, t h e issu e s are 
premature c l a i m c l o s u r e , permanent t o t a l d i s a b i l i t y , and e x t e n t o f 
both scheduled and unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s the ord e r o f the Referee. 

FINDINGS OF FACT 
The Board adopts t h e Referee's f i n d i n g s and makes t h e 

f o l l o w i n g a d d i t i o n a l f i n d i n g . 

Claimant s u f f e r s no permanent p h y s i c a l impairment i n h i s 
neck, l e f t s h o u l d e r , or l e f t arm due t o the December, 1985, 
compensable i n j u r y . 

CONCLUSIONS OF LAW 

The Board adopts t h e Referee's c o n c l u s i o n s , save f o r h i s 
c o n c l u s i o n s on the is s u e of the e x t e n t of c l a i m a n t ' s scheduled and 
unscheduled permanent d i s a b i l i t y . 

E x t e n t of Scheduled and Unscheduled Permanent D i s a b i l i t y 

As an a l t e r n a t i v e t o a f i n d i n g of permanent t o t a l 
d i s a b i l i t y , c l a i m a n t seeks awards of scheduled and/or unscheduled 
permanent d i s a b i l i t y . The former i s measured by l o s s of use or 
f u n c t i o n o f t h e i n j u r e d member, w h i l e t h e l a t t e r i s measured by 
the l o s s of e a r n i n g c a p a c i t y . ORS 656.214(1) and ( 5 ) . I n e i t h e r 
case, the a l l e g e d permanent d i s a b i l i t y must be due t o the 
compensable i n j u r y . I_d. I t i s c l a i m a n t ' s burden t o prove, by a 
preponderance of the evidence, e n t i t l e m e n t t o the awards he 
seeks. See Hutcheson v. Weyerhaeuser, 288 Or 51 (1979). 

No medical e x p e r t has opined t h a t c l a i m a n t has any 
permanent p h y s i c a l impairment due t o h i s compensable i n j u r y o f 
December, 1985. I n h i s l a t e s t r e p o r t , dated October 5, 1987, 
Dr. S t o l z b e r g diagnosed a " c o n v e r s i o n r e a c t i o n " and i n d i c a t e d t h a t 
c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s were temporary; not permanent. 
A l t h o u g h Dr. Reg i e r , c l a i m a n t ' s t r e a t i n g o s t e o p a t h , suspected some 
"nerve damage" i n the l e f t shoulder and arm, he added t h a t any 
such damage was o b j e c t i v e l y " undetected." 

.. .. A f t e r " c a r e f u l l y " o b s e r v i n g c l a i m a n t ' s demeanor and 
comparing his. alleged: p h y s i c a l l i m i t a t i o n s t o s u r v e i l l a n c e 
evidence, t h e Referee q u e s t i o n e d c l a i m a n t ' s v e r a c i t y and found 
t h a t he "exaggerates h i s symptoms." A f t e r our d_e novo r e v i e w , we 
agree w i t h the Referee's c r e d i b i l i t y assessment. See P i n k e r t o n , 
I n c . v., Brander, 83 Or App 671, 674 (1987). 
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Furthermore, on t h i s r e c o r d , i t i s not c l e a r whether 
c l a i m a n t has i n t e n t i o n a l l y exaggerated h i s symptoms or whether 
such e x a g g e r a t i o n i s due t o a c o n v e r s i o n r e a c t i o n . What i s c l e a r , 
however, i s t h a t t h e i s s u e of whether c l a i m a n t s u f f e r s from a 
compensable c o n v e r s i o n r e a c t i o n i s not b e f o r e us. ( T r . 2 ) . What 
i s b e f o r e us, i s , i n t e r a l i a , t h e i s s u e o f t h e e x t e n t o f 
c l a i m a n t ' s scheduled and unscheduled permanent d i s a b i l i t y . On 
t h i s r e c o r d , c l a i m a n t has not proven t h a t h i s s u b j e c t i v e 
c o m p l a i n t s of p a i n a r e , i n f a c t , due t o t h e compensable i n j u r y . 

ORDER 

The Referee's o r d e r , dated A p r i l 2 1 , 1988, i s a f f i r m e d . 

MARY L. CEJKA, Claimant WCB 87-05702 
M e r r i l l Schneider, Claimant's Attorney November 20, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

Claimant r e q u e s t s review o f Referee Zucker's o r d e r 
which: (1) a f f i r m e d a D e t e r m i n a t i o n Order award o f 10 p e r c e n t 
(32 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y ; (2) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c h i r o p r a c t i c 
t r e a t m e n t i n excess of two tim e s per month; (3) assessed a 
10 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e f o r u n t i m e l y payment 
of temporary d i s a b i l i t y b e n e f i t s ; and (4) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d unreasonable 
f a i l u r e t o pay f o r med i c a l s e r v i c e s . On review, t h e is s u e s a r e 
e x t e n t o f permanent d i s a b i l i t y , reasonableness and n e c e s s i t y o f 
medical t r e a t m e n t , and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We 
a f f i r m i n p a r t and re v e r s e i n p a r t . 

FINDINGS OF FACT 
We adopt the " F i n d i n g s of Fact" as set f o r t h i n t h e 

Referee's o r d e r . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f her compensable low back i n j u r y , c l a i m a n t 
has s u s t a i n e d permanent impairment i n the minimal range. 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t s u f f e r e d 
a 10 pe r c e n t l o s s o f e a r n i n g c a p a c i t y . 

C h i r o p r a c t i c t r e a t m e n t i n excess of two times per month 
i s not reasonable and n'ecessary. 

SAIF's w i t h h o l d i n g payment of undi s p u t e d b i l l i n g s f o r 
medical s e r v i c e s i s unreasonable. 

CONCLUSIONS OF LAW 

We adopt the c o n c l u s i o n s and reasoning as s e t f o r t h i n 
the "Opinion" s e c t i o n o f the Referee's o r d e r i n reg a r d t o t h e 
e x t e n t of permanent d i s a b i l i t y , reasonableness and n e c e s s i t y o f 
c h i r o p r a c t i c t r e a t m e n t i n excess of two times per month and 
p e n a l t i e s and a t t o r n e y fees f o r l a t e payment of temporary 
d i s a b i l i t y . 

I n r e g a r d t o SAIF's a c t i o n o f w i t h h o l d i n g payment o f 
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u n d i s p u t e d b i l l i n g s from Dr. B o l e r a , the Referee found no l e g a l 
b a s i s f o r t he a c t i o n , b u t d e c l i n e d t o assess p e n a l t i e s and r e l a t e d 
a t t o r n e y fees on the b a s i s t h a t medical s e r v i c e s were not 
"compensation." We d i s a g r e e . 

ORS 656.005(8) d e f i n e s "compensation" as i n c l u d i n g a l l 
b e n e f i t s , i n c l u d i n g medical s e r v i c e s , p r o v i d e d f o r a compensable 
i n j u r y t o a s u b j e c t worker or t h e worker's b e n e f i c i a r i e s by an 
i n s u r e r or s e l f - i n s u r e d employer. I n c o n j u n c t i o n w i t h t h i s , 
ORS 656.262(10) p r o v i d e s f o r p e n a l t i e s i f an i n s u r e r unreasonably 
d e l a y s or unreasonably r e f u s e s t o pay compensation, and p r o v i d e s 
f o r a r e l a t e d a t t o r n e y f e e pursuant t o ORS 656.382. 

I n t h e i n s t a n t case, SAIF d i d not d i s p u t e Dr. Bo l e r a ' s 
b i l l i n g s a t t h e ti m e of r e c e i p t and i n f a c t p a i d t h e b i l l i n g s . I t 
then a u d i t e d the b i l l i n g s and decided t h a t i t would u n i l a t e r a l l y 
w i t h h o l d payment o f un d i s p u t e d t r e a t m e n t rendered a f t e r A p r i l 17, 
1987 i n order t o recover e a r l i e r payments made t h a t i t p e r c e i v e d 
were i n a p p r o p r i a t e and not s u b s t a n t i a t e d by documentation. 

Assuming arguendo t h a t SAIF's p e r c e p t i o n o f Dr. Bo l e r a ' s 
t r e a t m e n t i s a c c u r a t e , SAIF c o u l d have: (1) asked Dr. Bo l e r a t o 
supply j u s t i f i c a t i o n of the b i l l i n g s w i t h i n 30 days pursuant t o 
OAR 436-10-040(2); (2) is s u e d a p a r t i a l d e n i a l o f med i c a l s e r v i c e s 
w i t h i n 60 days o f r e c e i p t of the b i l l i n g s ; or (3) appealed t o t h e 
Medical D i r e c t o r pursuant t o OAR 436 - 1 0 - 0 9 0 ( 6 ) ( a ) . I t chose, 
however, t o seek r e c o v e r y on i t s own i n i t i a t i v e by w i t h h o l d i n g 
payment o f un d i s p u t e d t r e a t m e n t rendered a f t e r i t s A p r i l 1987 
l e t t e r t o Dr. B o l e r a . 

We conclude t h a t SAIF's a c t i o n was unreasonable. 
F u r t h e r , SAIF has o f f e r e d no e x p l a n a t i o n f o r i t s f a i l u r e t o pursue 
a remedy t h r o u g h proper channels. A c c o r d i n g l y , a p e n a l t y o f 
25 p e r c e n t o f a l l u n d i s p u t e d b i l l s from Dr. B o l e r a t h a t remain 
unpaid i s assessed. F u r t h e r , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
an i n s u r e r - p a i d fee pursuant t o ORS 656.382. 

ORDER 

The Referee's o r d e r dated November 12, 1987, as amended 
December 18, 1987, i s rever s e d i n p a r t and a f f i r m e d i n p a r t . That 
p o r t i o n t h a t d i d not assess a p e n a l t y and r e l a t e d a t t o r n e y f ee f o r 
the SAIF C o r p o r a t i o n ' s w i t h o l d i n g o f payment t o Dr. Bo l e r a i s 
re v e r s e d . SAIF i s assessed a p e n a l t y equal t o 25 p e r c e n t o f 
Dr. B o l e r a ' s o u t s t a n d i n g , u n d i s p u t e d b i l l i n g s . C l aimant's 
a t t o r n e y i s awarded a reasonable a t t o r n e y fee of $500 f o r s e r v i c e s 
a t h e a r i n g and on Board review c o n c e r n i n g t he p e n a l t y i s s u e , t o be 
pa i d by SAIF. The remainder of the ord e r i s a f f i r m e d . 

DEL0RES J. EDWARDS, Claimant WCB 88-06228 
Patrick Lavis, Claimant's Attorney November 20, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n requests review of Referee Leahy's 
o r d e r t h a t found t h a t c l a i m a n t was e n t i t l e d t o temporary p a r t i a l 
d i s a b i l i t y b e n e f i t s f o r m i s s i n g work t o a t t e n d weekly t r e a t m e n t 
s e s s i o n s w i t h her p s y c h o l o g i s t . On re v i e w , t h e i s s u e i s temporary 
p a r t i a l d i s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 
Claimant i s employed by SAIF's i n s u r e d as a homemaker. 

She f i l e d a s t r e s s c l a i m i n 1987, which was den i e d . On January 8, 
1988, a p r i o r Referee s e t a s i d e SAIF's d e n i a l . SAIF has 
sub s e q u e n t l y processed t he c l a i m as a n o n d i s a b l i n g i n j u r y c l a i m . 

Claimant has c o n t i n u e d t o work f o r the same employer and 
was r e l e a s e d f o r work by her t r e a t i n g p s y c h o l o g i s t i n February 
1988. I n A p r i l 1988, c l a i m a n t ' s s t a t u s remained unchanged. She 
was not m e d i c a l l y s t a t i o n a r y . At the time o f h e a r i n g , t h e c l a i m 
remained open. 

Claimant was a u t h o r i z e d by her p s y c h o l o g i s t t o t a k e o f f 
a week i n March 1988, and SAIF p r o v i d e d time l o s s . Claimant sees 
her t r e a t i n g p s y c h o l o g i s t f o r a p p r o x i m a t e l y 50 minutes per week 
f o r t r e a t m e n t o f her work r e l a t e d s t r e s s c o n d i t i o n . To a t t e n d her 
s e s s i o n s , c l a i m a n t misses one and on e - h a l f hours of work per week. 

The employer has deducted her weekly p s y c h o l o g i s t v i s i t s 
from her paycheck i n t h e form o f v a c a t i o n , comp t i m e , s i c k time or 
leave w i t h o u t pay. SAIF has not p r o v i d e d temporary d i s a b i l i t y 
b e n e f i t s f o r c l a i m a n t ' s weekly sessions w i t h her p s y c h o l o g i s t . 

CONCLUSIONS OF LAW 

Reasoning t h a t c l a i m a n t ' s d i s a b i l i t y may be permanent, 
t h e Referee concluded t h a t t h e s t a t u t e which p e r t a i n s t o temporary 
d i s a b i l i t y , ORS 656.212, d i d not ap p l y . The Referee t h e r e f o r e 
awarded temporary d i s a b i l i t y compensation f o r c l a i m a n t ' s weekly 
p s y c h o l o g i c a l s e s s i o n s on the grounds t h a t OAR 436-60-020(7) d i d 
not p r e v e n t payment of temporary p a r t i a l d i s a b i l i t y compensation 
t o compensate f o r c l a i m a n t ' s p a r t i a l l o s s o f e a r n i n g power. 

Claimant s t a t e s t h a t , f o r p o l i c y reasons, time l o s s from 
work f o r m e d i c a l appointments should be compensated and i n t h i s 
case, economic s t r e s s from SAIF's f a i l u r e t o pay f o r weekly 
t r e a t m e n t s e s s i o n s c o u l d r e s u l t i n a p o s s i b l e permanent m e d i c a l 
c o n d i t i o n . Claimant contends t h a t t h i s s i t u a t i o n i s c o n t r o l l e d by 
ORS 656.212, and ti m e l o s s f o r p a r t i a l temporary d i s a b i l i t y s hould 
be compensated when she misses work f o r her d o c t o r ' s a p p o i n t m e n t s . 

SAIF argues t h a t ORS 656.212 i s not a p p l i c a b l e s i n c e t h e 
c l a i m a n t i s not s t a t i o n a r y , but has r e t u r n e d t o r e g u l a r work. We 
agree. 

ORS 656.212 p r o v i d e s : 
"When the d i s a b i l i t y i s or becomes 
p a r t i a l o n l y and i s temporary i n 
c h a r a c t e r , t h e worker s h a l l r e c e i v e f o r 
a p e r i o d not exceeding two years t h a t 
p r o p o r t i o n o f the payments p r o v i d e d f o r 
temporary t o t a l d i s a b i l i t y which t he 
l o s s o f e a r n i n g power a t any k i n d o f 
work bears t o t h e e a r n i n g 
power e x i s t i n g a t the time of t h e 
occurrence o f t h e i n j u r y . " 

I n C l i f f o r d D. Howerton, 38 Van N a t t a 1503 ( 1 9 8 6 ) , we 
found t h a t an award o f temporary d i s a b i l i t y compensation was not 
r e q u i r e d when a c l a i m a n t missed work t o a t t e n d appointments w i t h 
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h i s p h y s i c i a n . We reasoned t h a t an award of compensation f o r 
those days would be i n c o n s i s t e n t w i t h former OAR 436-60-020(7). 

Former OAR 436-60-020(7) p r o v i d e s : 

"The p e r i o d of time d u r i n g which t h e 
worker must be absent from work t o keep a 
medical appointment or have t h e r a p y 
t r e a t m e n t a f t e r b e i n g r e l e a s e d t o r e g u l a r 
or m o d i f i e d work s h a l l not be c o n s t r u e d as 
l o s s of e a r n i n g power as d e s c r i b e d under 
ORS 656.212. As such, the worker i s not 
e n t i t l e d t o temporary d i s a b i l i t y 
compensation f o r these v i s i t s when the 
appointment or t r e a t m e n t i s scheduled 
d u r i n g the work s h i f t . " 

I n accordance w i t h the Howerton r a t i o n a l e , we agree w i t h 
SAIF and f i n d t h a t under former OAR 436-60-020(7), c l a i m a n t i s 
p r e c l u d e d from compensation s i n c e her absence from her work s h i f t 
t o a t t e n d weekly t r e a t m e n t sessions w i t h her p s y c h o l o g i s t i s not a 
l o s s of e a r n i n g power under the s t a t u t e . 

ORDER 
The Referee's o r d e r , dated May 17, 1988, i s r e v e r s e d 

DEWEY H. GILKEY, Claimant WCB 84-13492, 85-10096, 85-10535 
Mai agon & Moore, Claimant's Attorneys & 86-03407 
Kate Donnelly (SAIF), Defense Attorney November 20, 1989 
John L i t t l e f i e l d , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of Referee Brown's or d e r t h a t 
upheld d e n i a l s by the SAIF C o r p o r a t i o n and L i b e r t y Northwest 
Insurance C o r p o r a t i o n of h i s o c c u p a t i o n a l disease c l a i m r e l a t i n g 
t o h i s l e f t h i p . The i s s u e s are c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We r e v e r s e on the c o m p e n s a b i l i t y i s s u e and a s s i g n 
r e s p o n s i b i l i t y t o SAIF. 

FINDINGS OF FACT 

Claimant began w o r k i n g f o r the employer i n e a r l y 1974 as 
a d r i l l e r . His p r i m a r y t a s k i n t h i s p o s i t i o n was t o d r i l l h o l es 
i n rock f o r the placement of e x p l o s i v e s . To p e r f o r m t h i s t a s k he 
had t o c a r r y a heavy d r i l l and l a r g e d r i l l b i t s over uneven ground 
t o t he j o b s i t e . He then would s e t up the d r i l l , o p e r a t e i t f o r 
s e v e r a l m i n u t e s , move i t a few f e e t , o p e r a t e i t a g a i n and so on. 
I n c o n n e c t i o n w i t h h i s work, c l a i m a n t a l s o f r e q u e n t l y c a r r i e d 
heavy bags of e x p l o s i v e s , drove t r u c k , f l a g g e d t r a f f i c , c u t brush 
and c l e a r e d d i t c h e s . He worked an average of 9 hours per day, 
5 days per week. 

I n January 1975, c l a i m a n t developed p a i n i n h i s l e f t h i p 
a f t e r he s l i p p e d and f e l l i n the course of h i s employment w h i l e 
c a r r y i n g a heavy piece of equipment up a snowy embankment. The 
i n j u r y i n i t i a l l y was diagnosed as a s t r a i n and was t r e a t e d 
c o n s e r v a t i v e l y . SAIF, the i n s u r e r a t the t i m e , accepted 
c l a i m a n t ' s c l a i m f o r the i n j u r y . Claimant r e t u r n e d t o work and 
h i s p a i n g r a d u a l l y i n c r e a s e d . An i n g u i n a l h e r n i a was i d e n t i f i e d 
and r e p a i r e d i n e a r l y 1976, but the h i p p a i n c o n t i n u e d . The c l a i m 
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was c l o s e d by D e t e r m i n a t i o n Order i n August 1976 w i t h no award f o r 
permanent d i s a b i l i t y . 

I n e a r l y 1978, i n c r e a s i n g l e f t h i p p a i n f o r c e d c l a i m a n t 
t o l e a v e work and h i s c l a i m was reopened. I n November 1978, he 
was examined by Dr. C o l l i s , an o r t h o p e d i s t , who noted d e g e n e r a t i v e 
changes i n the l e f t h i p a f t e r comparing c u r r e n t x-rays w i t h x-rays 
taken i n A p r i l 1976. Dr. C o l l i s i d e n t i f i e d t h i s d e g e n e r a t i v e 
a r t h r i t i s , as t h e cause o f c l a i m a n t ' s p a i n . I n May 1979, another 
o r t h o p e d i s t i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was n e a r i n g t h e 
p o i n t a t which r e c o n s t r u c t i v e s u r g e r y would be r e q u i r e d . A 
d i s p u t e s u b s e q u e n t l y arose c o n c e r n i n g whether the a r t h r i t i s was 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1975 i n d u s t r i a l i n j u r y . I n 
J u l y 1979, a panel of the Orthopaedic C o n s u l t a n t s noted c o n g e n i t a l 
m a l f o r m a t i o n s i n both o f c l a i m a n t ' s h i p j o i n t s which made them 
s u s c e p t i b l e t o d e g e n e r a t i o n . SAIF is s u e d a d e n i a l of t h e proposed 
l e f t h i p s u r g e r y i n November 1979. The d e n i a l a l l e g e d t h a t 
c l a i m a n t ' s a r t h r i t i s had p r e e x i s t e d the i n d u s t r i a l i n j u r y and had 
worsened t h e r e a f t e r as a r e s u l t o f " n a t u r a l p r o g r e s s i o n . " A 
D e t e r m i n a t i o n Order i s s u e d a f t e r the d e n i a l g r a n t e d c l a i m a n t a 
15 p e r c e n t unscheduled award f o r i n j u r y t o h i s g r o i n . 

I n May 1980, c l a i m a n t and SAIF e n t e r e d i n t o a d i s p u t e d 
c l a i m s e t t l e m e n t which was approved by former Referee Mannix on 
June 13, 1980. The s e t t l e m e n t document i d e n t i f i e d t he c a u s a l 
r e l a t i o n between c l a i m a n t ' s l e f t h i p a r t h r i t i s and the 1975 
i n d u s t r i a l i n j u r y as the f o c u s of the d i s p u t e . I t then p r o v i d e d 
t h a t c l a i m a n t would r e c e i v e t h e sum of $4,000 and t h a t SAIF's 
d e n i a l would remain i n f u l l f o r c e and e f f e c t . Also i n May 1980, 
the p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n whereby c l a i m a n t ' s 
unscheduled d i s a b i l i t y award was i n c r e a s e d t o 27.5 p e r c e n t . 

Claimant r e t u r n e d t o work as a d r i l l e r i n J u l y 1980. He 
no l o n g e r drove t r u c k because o p e r a t i n g the c l u t c h w i t h h i s l e f t 
l e g was p a r t i c u l a r l y hard on h i s h i p . Claimant's l e f t h i p p a i n 
g r a d u a l l y i n c r e a s e d d u r i n g the next few y e a r s . On March 28, 1984, 
c l a i m a n t v i s i t e d another o r t h o p e d i s t , Dr. B e r t . Dr. B e r t 
diagnosed severe d e g e n e r a t i v e a r t h r i t i s and recommended s u r g e r y 
f o r t o t a l h i p replacement. SAIF, by l e t t e r t o Dr. B e r t dated 
A p r i l 12, 1984, r e f u s e d t o a u t h o r i z e the requested s u r g e r y based 
upon the June 1980 d i s p u t e d c l a i m s e t t l e m e n t . A f o r m a l d e n i a l o f 
an o c c u p a t i o n a l disease was i s s u e d by SAIF on J u l y 12, 1985. 
Claimant c o n t i n u e d t o work as a d r i l l e r u n t i l September 17, 1985 
when he underwent the s u r g e r y proposed by Dr. B e r t . T h e r e a f t e r he 
r e t u r n e d t o work f o r t h e employer as a f l a g g e r . C l a i m a n t ' s 
o f f - w o r k a c t i v i t y between June 1980 and September 1985 was 
p r i m a r i l y s e d e n t a r y i n n a t u r e . 

The employer changed workers' compensation c a r r i e r s from 
SAIF t o L i b e r t y Northwest on J u l y 1, 1984. Claimant l a t e r f i l e d a 
c l a i m w i t h L i b e r t y Northwest which was denied i n August 1985. 

ULTIMATE FINDINGS OF FACT 

1. Claimant's u n d e r l y i n g l e f t h i p c o n d i t i o n worsened 
between J u l y 1980 and March 1984 more than i t would have by v i r t u e 
of t h e aging process a l o n e . Claimant's work a c t i v i t y d u r i n g t h a t 
p e r i o d was the major c o n t r i b u t i n g cause of the worsening. 

2. Claimant became d i s a b l e d due t o the worsened h i p 
c o n d i t i o n i n March, 1984 when h i s need f o r s u r g e r y became 
immediate. At t h a t t i m e , SAIF was on the r i s k . 
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3. Work a c t i v i t i e s a f t e r March, 1984 d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s l e f t h i p d i s a b i l i t y or any 
worsening o f i t . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The Referee i d e n t i f i e d t h r e e f a c t o r s which c o n t r i b u t e d 
t o t h e worsening o f c l a i m a n t ' s c o n d i t i o n a f t e r June 1980: (1) the 
n a t u r a l aging process; (2) the 1975 i n d u s t r i a l i n j u r y ; and 
(3) c l a i m a n t ' s work a c t i v i t y . The Referee found the med i c a l 
evidence i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t y 
c o n t r i b u t e d more t o the worsening o f h i s c o n d i t i o n than t h e o t h e r 
two f a c t o r s . On t h a t b a s i s , he concluded t h a t c l a i m a n t ' s work 
a c t i v i t y was not the major c o n t r i b u t i n g cause of the worsening and 
h e l d c l a i m a n t ' s c o n d i t i o n not compensable. 

On Board r e v i e w , c l a i m a n t contends t h a t t h e Referee 
s h o u l d have c o n s i d e r e d t h e e f f e c t of h i s 1975 i n d u s t r i a l i n j u r y 
a l o n g w i t h t h a t of h i s work a c t i v i t y a f t e r June 1980 i n 
d e t e r m i n i n g whether employment a c t i v i t y was th e major c o n t r i b u t i n g 
cause o f the worsening o f h i s c o n d i t i o n . See Kepford v. 
Weyerhaeuser Co. , 77 Or App 363, rev den 3TTD~Or 122 ( i y u 6 ) . SAIF 
argues t h a t t h e Referee c o u l d not co n s i d e r the e f f e c t of t h e 1975 
i n d u s t r i a l i n j u r y on c l a i m a n t ' s d e g e n e r a t i v e h i p c o n d i t i o n because 
the June 1980 d i s p u t e d c l a i m s e t t l e m e n t e s t a b l i s h e d as a ma t t e r o f 
law t h a t t h e r e was no such e f f e c t . We need not decide t h i s i s s u e 
because, even a c c e p t i n g SAIF's argument, we conclude t h a t c l a i m a n t 
has proven a compensable o c c u p a t i o n a l d i s e a s e . 

Under SAIF's t h e o r y of the case, c l a i m a n t ' s d e g e n e r a t i v e 
h i p c o n d i t i o n as i t e x i s t e d i n June 1980 was c o m p l e t e l y t h e r e s u l t 
of noncompensable causes. Assuming t h i s t o be t r u e , c l a i m a n t has 
the burden o f p r o v i n g t h a t h i s work a c t i v i t y a f t e r June 1980 was 
the major c o n t r i b u t i n g cause o f a worsening of h i s u n d e r l y i n g 
c o n d i t i o n . See former ORS 656.802(1) (a ) ; D e t h l e f s v. Hyster Co., 
295 Or 298, 310 ( 1 9 8 3 ) ; W e l l e r v. Union Carbide Corp., 
288 Or 27, 35 ( 1 9 7 9 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 (198 8 ) . 
I t i s u n d i s p u t e d t h a t c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e h i p 
c o n d i t i o n worsened a f t e r June 1980, and t h a t t h i s worsening was 
due a t l e a s t i n p a r t t o c l a i m a n t ' s work a c t i v i t y . The focus o f 
i n q u i r y , t h e r e f o r e , i s whether c l a i m a n t ' s work a c t i v i t y , o t h e r 
than the s p e c i f i c i n j u r y i n 1975, was the major c o n t r i b u t i n g cause 
of t h e worsening. 

The o n l y medical p r o f e s s i o n a l t o g i v e an o p i n i o n 
r e g a r d i n g t h e cause o f t h e worsening o f c l a i m a n t ' s c o n d i t i o n a f t e r 
June 1980 was Dr. B e r t , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t . Dr. B e r t 
opined t h a t t h e major f a c t o r l e a d i n g t o t h e d e g e n e r a t i o n o f 
c l a i m a n t ' s l e f t h i p j o i n t was the trauma a s s o c i a t e d w i t h t h e 1975 
i n d u s t r i a l i n j u r y . (Ex. 71-23). He tho u g h t t h a t t h i s i n j u r y had 
a l t e r e d or damaged the j o i n t , thus making i t u n u s u a l l y s u s c e p t i b l e 
t o d e g e n e r a t i o n from f u r t h e r trauma or use. (See Ex. 71-11). The 
second most i m p o r t a n t f a c t o r i d e n t i f i e d by Dr. B e r t i n the 
d e g e n e r a t i o n o f c l a i m a n t ' s l e f t h i p c o n d i t i o n was the heavy use of 
the j o i n t a s s o c i a t e d w i t h c l a i m a n t ' s work a c t i v i t y . (Ex. 71-17 t o 
18, 71-24). Dr. B e r t a l s o i n d i c a t e d t h a t o f f - w o r k a c t i v i t y c o u l d 
be a f a c t o r . He d i d not have much i n f o r m a t i o n about the n a t u r e o f 
c l a i m a n t ' s o f f - w o r k a c t i v i t y , (see Ex. 71-18), but was asked t o 
assume t h a t i t was much l e s s strenuous than h i s work a c t i v i t y . 
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Under t h i s assumption, Dr. B e r t opined t h a t c l a i m a n t ' s o f f - w o r k 
a c t i v i t y would be a c o n t r i b u t i n g f a c t o r , but o n l y a minor one. 
(Ex. 71-24). C l a i m a n t ' s t e s t i m o n y a t t h e h e a r i n g e s t a b l i s h e d t h e 
accuracy of t h i s assumption. (See Tr. 19 t o 2 2 ) . 

Assuming i n accordance w i t h SAIF's argument t h a t t h e 
e f f e c t of the trauma a s s o c i a t e d w i t h c l a i m a n t ' s 1975 i n d u s t r i a l 
i n j u r y must be a t t r i b u t e d t o noncompensable causes by v i r t u e o f 
the June 1980 d i s p u t e d c l a i m s e t t l e m e n t , t h a t e f f e c t cannot be 
c o n s i d e r e d a c a u s a t i v e f a c t o r f o r purposes of an o c c u p a t i o n a l 
disease a n a l y s i s . The e f f e c t o f the 1975 i n j u r y , even i f 
noncompensable as a m a t t e r of law, was p a r t o f c l a i m a n t ' s p h y s i c a l 
makeup when he r e t u r n e d t o work i n J u l y 1980. An employer t a k e s a 
worker as i t f i n d s him w i t h a l l h i s i n h e r e n t d e f e c t s . 
S u r r a t t v. Gunderson B r o t h e r s , 259 Or 65, 74 ( 1 9 8 0 ) ; 
Keefer v. SIAC, 1/1 Or 40b, 412 ( 1 9 4 3 ) . A c l a i m a n t ' s p h y s i c a l 
makeup, t h e r e f o r e , cannot be c o n s i d e r e d a c a u s a t i v e f a c t o r f o r 
purposes o f a major c o n t r i b u t i n g cause a n a l y s i s even though i t may 
be such from a m e d i c a l p e r s p e c t i v e . 

The same p r i n c i p l e a p p l i e s t o t h e " n a t u r a l a g i n g 
process" f a c t o r which was c o n s i d e r e d by the Referee i n h i s 
a n a l y s i s . Dr. B e r t i n d i c a t e d on a number of occasions t h a t a 
c e r t a i n amount of d e g e n e r a t i o n of the h i p j o i n t s i s normal i n t h e 
average person. (See Ex. 50, 51, 71-19, 71-22). To t h e e x t e n t 
t h a t t h i s " n a t u r a l aging process" r e f e r s t o the e f f e c t s o f 
s t r u c t u r a l or i d i o p a t h i c aspects of c l a i m a n t ' s p h y s i c a l makeup, i t 
cannot be c o n s i d e r e d as a c a u s a t i v e f a c t o r i n the major 
c o n t r i b u t i n g cause a n a l y s i s . To t h e e x t e n t t h a t i t r e f e r s t o t h e 
e f f e c t s of c l a i m a n t ' s work and o f f - w o r k a c t i v i t i e s , i t d u p l i c a t e s 
and jumbles t h e o t h e r f a c t o r s i d e n t i f i e d by Dr. B e r t . At b e s t , 
t h e r e f o r e , c o n s i d e r a t i o n of the " n a t u r a l aging process" d i s t o r t s 
the a n a l y s i s . 

I n view o f t h e above d i s c u s s i o n , we conclude t h a t t h e 
o n l y two c a u s a t i v e f a c t o r s which may be c o n s i d e r e d f o r purposes o f 
the major c o n t r i b u t i n g cause a n a l y s i s are the l a s t two i d e n t i f i e d 
by Dr. B e r t : c l a i m a n t ' s work a c t i v i t y and h i s o f f - w o r k a c t i v i t y . 
Of these two, c l a i m a n t ' s work a c t i v i t y was the g r e a t e r cause o f 
t h e worsening of h i s c o n d i t i o n . We conclude, t h e r e f o r e , t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t h i s work a c t i v i t y was the major 
c o n t r i b u t i n g cause of the worsening and t h a t he has proven a 
compensable o c c u p a t i o n a l d i s e a s e . 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y f o r o c c u p a t i o n a l diseases i s governed by 
the " l a s t i n j u r i o u s exposure r u l e . " Bracke v. Baza'r, I n c . , 
293 Or 239, 246 ( 1 9 8 2 ) . The c a r r i e r on the r i s k when the 
c o n d i t i o n becomes d i s a b l i n g i s i n i t i a l l y r e s p o n s i b l e i f t h a t work 
a c t i v i t y c o u l d have c o n t r i b u t e d t o t h e c o n d i t i o n . However, t h a t 
c a r r i e r may s h i f t r e s p o n s i b i l i t y t o a subsequent c a r r i e r by 
showing t h a t c o n d i t i o n s d u r i n g t h e subsequent c a r r i e r ' s p e r i o d o f 
employment a c t u a l l y d i d c o n t r i b u t e t o the cause or worsening o f 
t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . See Bracke v. Baza'r, I n c . , 
supra, 293 Or a t 250-51; see a l s o Boise Cascade Corp. v. S t a r b u c k , 
296 Or 238, 243 ( 1 9 8 4 ) . That i s , r e s p o n s i b i l i t y w i l l s h i f t i f 
work a c t i v i t i e s f o r a subsequent employer i n d e p e n d e n t l y c o n t r i b u t e 
t o c l a i m a n t ' s d i s a b i l i t y . S purlock v. I n t e r n a t i o n a l Paper Co., 
89 Or App 461 ( 1 9 8 8 ) . 
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The date o f d i s a b i l i t y i n t h i s case was March 28, 1984, 
the date when c l a i m a n t f i r s t r e c e i v e d medical s e r v i c e s from 
Dr. B e r t f o r h i s worsened c o n d i t i o n . SAIF was the c a r r i e r on t h e 
r i s k i n March 1984, and c l a i m a n t ' s employment a t t h a t t i m e 
i n v o l v e d p o t e n t i a l l y c a u s a l c o n d i t i o n s . SAIF i s thus i n i t i a l l y 
r e s p o n s i b l e . As dis c u s s e d e a r l i e r , however, SAIF may s h i f t 
r e s p o n s i b l i t y t o L i b e r t y Northwest i f SAIF can prove t h a t 
c l a i m a n t ' s employment a c t i v i t y a f t e r L i b e r t y Northwest came on t h e 
r i s k i n J u l y 1984 a c t u a l l y c o n t r i b u t e d t o t h e worsening o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

The evidence c l e a r l y e s t a b l i s h e s t h a t c l a i m a n t ' s work 
a c t i v i t y from J u l y 1980 t o March 1984 caused a worsening of h i s 
u n d e r l y i n g c o n d i t i o n . (See Ex. 71-17). The most t h a t t h e 
evidence would p e r m i t us t o f i n d c o n c e r n i n g c l a i m a n t ' s work 
a c t i v i t y a f t e r L i b e r t y Northwest came on the r i s k on J u l y 1, 1984, 
however, was t h a t i t caused a worsening of the symptoms of 
c l a i m a n t ' s c o n d i t i o n , (Ex. 70, 71-18), and co u l d have c o n t r i b u t e d 
t o a worsening of the u n d e r l y i n g c o n d i t i o n . (Ex. 71-8, 71-19). 
We read t he evidence t o e s t a b l i s h t h a t c l a i m a n t ' s symptoms 
worsened a f t e r J u l y 1, 1984 but d i d not i n f a c t p a t h o l o g i c a l l y 
worsen t h e r e a f t e r . T h i s i s i n s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y 
under t he l a s t i n j u r i o u s exposure r u l e . See Boise Cascade v. 
Sta r b u c k , supra, 296 Or a t 243; Bracke v. Baza'r, I n c . , supra, 
293 Or a t 250-51; Spurlock v. I n t e r n a t i o n a l Paper Co., supra; 
I n d u s t r i a l I n d e m n i t y v. Weaver, 81 Or 493 (198 6 ) . R e s p o n s i b i l i t y , 
t h e r e f o r e , remains w i t h SAIF. 

ORDER 

The Referee's o r d e r dated January 30, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l s dated A p r i l 12, 1984 and 
J u l y 12, 1985 are s e t as i d e and c l a i m a n t ' s c l a i m i s remanded t o 
SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. L i b e r t y Northwest I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l dated August 16, 1985 i s upheld. C l a i m a n t ' s 
i n i t i a l a t t o r n e y o f r e c o r d i s awarded $1,000 f o r s e r v i c e s p r i o r t o 
the h e a r i n g , t o be p a i d by SAIF. Claimant's subsequent a t t o r n e y 
of r e c o r d i s awarded $4,200 f o r s e r v i c e s a t t h e h e a r i n g and on 
Board r e v i e w , t o be p a i d by SAIF. Counsel f o r L i b e r t y Northwest 
i s a u t h o r i z e d t o charge a c l i e n t - p a i d f e e of up t o $160. 

ELMER C. GREGORY, Claimant WCB 85-02269 
Martin J. McKeown, Claimant's Attorney November 20, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members Cushing and Myers. 

Claimant, r e q u e s t s review of Referee Black's o r d e r which 
upheld t h e s e l f - i n s u r e d employer's d e n i a l o f " f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t . " On re v i e w , the i s s u e i s medical s e r v i c e s . We r e v e r s e 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back i n j u r y i n 
1980. He underwent s u r g e r y i n May 1983 and December 1985. 
Claimant has a h i s t o r y o f c h i r o p r a c t i c t r e a t m e n t s r e l a t e d t o t h i s 
i n j u r y . , but had not had any f o r over a year p r i o r t o t r e a t i n g w i t h 
Dr. Stearns i n e a r l y 1987. 

Dr. Stearns r e p o r t e d , i n February 1987, t h a t c l a i m a n t 
r e q u i r e d f r e q u e n t c h i r o p r a c t i c t r e a t m e n t s f o r a worsening o f h i s 
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c o n d i t i o n , which were e s p e c i a l l y necessary t o a l l o w c l a i m a n t t o 
remain w o r k i n g . Several o t h e r d o c t o r s d i s a g r e e d w i t h Dr. S t e a r n s 1 

o p i n i o n t h a t such t r e a t m e n t s were needed. 

Claimant has been r e c e i v i n g t r e a t m e n t s from one t o t h r e e 
t i m e s per week s i n c e January 1987. G e n e r a l l y , he ge t s one t o two 
days r e l i e f from each t r e a t m e n t . These t r e a t m e n t s p e r m i t him t o 
c o n t i n u e w o r k i n g . 

On June 12, 1987, t h e employer i s s u e d a d e n i a l o f those 
m e d i c a l s e r v i c e s which s t a t e d : 

"This l e t t e r i s t o i n f o r m you as r e q u i r e d 
by S e c t i o n 656.262 of the Oregon Workers' 
Compensation law, t h a t i t i s our p o s i t i o n 
t o deny f u r t h e r c h i r o p r a c t i c t r e a t m e n t . " 
Based on the Independent Medical 
Examiner's r e p o r t , we f e e l t h a t f u r t h e r 
c h i r o p r a c t i c care i s not re a s o n a b l e , 
necessary or a t t r i b u t a b l e t o your 
i n d u s t r i a l i n j u r y . T h i s i s a p a r t i a l 
d e n i a l o n l y . " (Emphasis i n o r i g i n a l ) . 

CONCLUSIONS OF LAW AND OPINION 

An e m p l o y e r / i n s u r e r may not deny f u t u r e r e s p o n s i b i l i t y 
f o r payment o f b e n e f i t s r e l a t i n g t o a p r e v i o u s l y accepted c l a i m . 
E v a n i t e F i b e r C o r p o r a t i o n v. S t r i p l i n , 99 Or App 353 
(November 8, 1989). See Robert M. B?yant, 41 Van Natt a 324 
(19 8 9 ) . Here, inasmuch as t h e employer's d e n i a l i s p r o s p e c t i v e , 
i t s h a l l be s e t a s i d e . 

A l t e r n a t i v e l y , on the m e r i t s , we a l s o f i n d t h a t t h e 
t r e a t m e n t s are reasonable and necessary. Claimant has had two 
compensable s u r g e r i e s and h i s t r e a t i n g surgeon, Dr. C o l l a d a , 
opines t h a t c l a i m a n t ' s t r e a t m e n t should c o n t i n u e , even though i t 
i s j u s t p a l l i a t i v e . We c o n s i d e r t h e t r e a t i n g surgeon's o p i n i o n t o 
be p a r t i c u l a r l y p e r s u a s i v e . Moreover, the c h i r o p r a c t i c t r e a t m e n t s 
p e r m i t c l a i m a n t t o c o n t i n u e w o r k i n g . See West v. SAIF, 74 Or App 
317, 321 (1985). Under these c i r c u m s t a n c e s , we conclude t h a t 
these m e d i c a l s e r v i c e s are reasonably and n e c e s s a r i l y i n c u r r e d . 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reas o n a b l e , i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered a t 
h e a r i n g and on Board review. Such a fee i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award 
an assessed f ee unless c l a i m a n t ' s a t t o r n e y f i l e s a statement o f 
s e r v i c e s . See OAR 438-15-010(5). Because no statement o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed fee s h a l l not be 
awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , dated December 24, 1987, i s 
r e v e r s e d . The s e l f - i n s u r e d employer's June 12, 1987 d e n i a l i s s e t 
aside and the c l a i m i s remanded f o r f u r t h e r p r o c e s s i n g a c c o r d i n g 
t o law. A c l i e n t - p a i d f e e , payable from the employer t o i t s 
c o u n s e l , not t o exceed $1290, i s approved. 
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GERALD J. HOLMES, Claimant WCB 86-03668 
Robert Chapman, Claimant's Attorney November 20, 1989 
Charles Lisle (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members P e r r y and Howell. 

Claimant r e q u e s t s review o f Referee Mongrain's o r d e r 
t h a t : (1) found t h a t c l a i m a n t was not a s u b j e c t worker f o r Kellum 
B r o t h e r s ; and (2) re v e r s e d a D i r e c t o r ' s order d e c l a r i n g Kellum 
B r o t h e r s t o be a noncomplying employer. On rev i e w , t he i s s u e i s 
s u b j e c t i v i t y . 

We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t , i n c l u d i n g h i s 
"supplemental f i n d i n g " t h a t a l l t he c o n d i t i o n s o f work f o r 
Kellum B r o t h e r s a p p l i c a b l e t o Richard Goodrich were s i m i l a r l y 
a p p l i c a b l e t o c l a i m a n t . I n making t h i s supplemental f i n d i n g , we 
assume the Referee was r e f e r r i n g t o c l a i m a n t ' s work i n s t a l l i n g 
v i n y l . The c o n d i t i o n s o f c l a i m a n t ' s c a r p e t i n s t a l l a t i o n work were 
d i f f e r e n t than those of Mr. Goodrich. Claimant was p a i d by 
Mr. Goodrich f o r h i s c a r p e t i n s t a l l a t i o n work, whereas 
Mr. Goodrich was p a i d by Kellum B r o t h e r s . 

We make the f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . 

Kellum B r o t h e r s had c a r p e t i n s t a l l a t i o n agreements w i t h 
s e v e r a l c a r p e t i n s t a l l e r s i n a d d i t i o n t o Mr. Goodrich. I t n e i t h e r 
employed nor had l a b o r agreements w i t h any workers o t h e r t h a n 
Mr. G o o d r i c h , c l a i m a n t and these o t h e r c a r p e t i n s t a l l e r s . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t , i n h i s r o l e as c a r p e t i n s t a l l e r , was not a 
" s u b j e c t worker" o f Kellum B r o t h e r s under former ORS 656.005(28) 
and 656.027. 

CONCLUSIONS OF LAW AND OPINION 

Thi s case i s on appeal from a D i r e c t o r ' s order which 
found Kellum B r o t h e r s t o be a noncomplying employer because i t 
employed c l a i m a n t as a s u b j e c t worker w i t h o u t complying w i t h 
ORS 656.017. Kellum B r o t h e r s has the burden t o prove t h a t t h e 
order was i n c o r r e c t . ORS 656.740(1). 

The Referee r u l e d t h a t Kellum B r o t h e r s had demonstrated 
t h a t c l a i m a n t was not a " s u b j e c t worker" under t he common law 
c o d i f i e d a t former ORS 656.005(28) and 656.027. Claimant 
c h a l l e n g e s t h a t r u l i n g on r e v i e w . I n the a l t e r n a t i v e , c l a i m a n t 
contends t h a t he i s o t h e r w i s e "deemed t o be a s u b j e c t worker" 
under former ORS 656.029, Oregon's s o - c a l l e d s t a t u t o r y employer 
law. The Referee f a i l e d t o address the p o s s i b l e a p p l i c a t i o n o f 
t h i s p r o v i s i o n . 

We adopt t h e Referee's c o n c l u s i o n t h a t Kellum B r o t h e r s 
demonstrated t h a t c l a i m a n t was not i t s " s u b j e c t worker" w i t h i n 
t h e meaning o f former ORS 656.005(28) and 656.027. However, 
K e l l u m . B r o t h e r s has not demonstrated t h a t c l a i m a n t was not i t s 
s u b j e c t worker under Oregon's s t a t u t o r y employer law. See former 
ORS 656.029. This law was designed t o place u l t i m a t e 
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r e s p o n s i b i l i t y f o r work e r s ' compensation coverage w i t h a p r i n c i p a l 
c o n t r a c t o r who has the a b i l i t y t o choose a s u b c o n t r a c t o r , i n s i s t 
upon a p p r o p r i a t e compensation p r o t e c t i o n , and pass on t he 
r e s p o n s i b i l i t y o f coverage. See E. W. E l d r i d g e , I n c . v. Becker, 
73 Or App 631 (198 5 ) . At t h e time of c l a i m a n t ' s i n j u r y , t h e 
p e r t i n e n t s e c t i o n s of ORS 656.029 read as f o l l o w s : 

" ( 1 ) I f any person engaged i n a business 
and s u b j e c t t o [Chapter 656] as an employer 
l e t s a c o n t r a c t i n v o l v i n g t h e performance 
of l a b o r and such l a b o r i s performed by the 
person t o whom t h e c o n t r a c t was l e t , w i t h 
a s s i s t a n c e o f o t h e r s , a l l persons engaged 
i n t h e performance o f the c o n t r a c t are 
deemed s u b j e c t workers of the person 
l e t t i n g t h e c o n t r a c t u n l e s s t he person t o 
whom t h e c o n t r a c t i s l e t has q u a l i f i e d 
e i t h e r as a c a r r i e r - i n s u r e d employer or a 
s e l f - i n s u r e d employer." 

" ( 3 ) A person who f i l e s t h e d e c l a r a t i o n o f 
s t a t u s as an independent c o n t r a c t o r i s not 
e l i g i b l e t o r e c e i v e b e n e f i t s under [Chapter 
656] u n l e s s t he i n d i v i d u a l has o b t a i n e d 
coverage f o r such b e n e f i t s pursuant t o 
ORS 656.128. The f i l i n g of a d e c l a r a t i o n 
o f s t a t u s p u r suant t o t h i s s e c t i o n c r e a t e s 
a r e b u t t a b l e presumption t h a t t h e person i s 
an independent c o n t r a c t o r . " 

" ( 4 ) A person . . . engaged i n work 
performed i n d i r e c t c o n n e c t i o n w i t h t h e 
c o n s t r u c t i o n , a l t e r a t i o n , r e p a i r , 
improvement, moving or d e m o l i t i o n o f an 
improvement on r e a l p r o p e r t y or 
appurtenances t h e r e t o , who [ f i l e s f o r 
c e r t i f i c a t i o n as an i n d e p e n d e n t l y 
e s t a b l i s h e d b u s i n e s s ] i s c o n c l u s i v e l y 
presumed t o be an independent c o n t r a c t o r 
and i s not e l i g i b l e t o r e c e i v e b e n e f i t s 
under [Chapter 656] unless t he person has 
o b t a i n e d coverage f o r such b e n e f i t s 
p u r s uant t o ORS 656.128." 

I n e n a c t i n g ORS 656.029, t he l e g i s l a t u r e i n t e n d e d t o 
e l i m i n a t e t h e need t o decide i n each case whether a person i s a 
s u b j e c t worker under t he common law c o d i f i e d a t former 
ORS 656.005(28) and 656.027. See K i s t n e r v. BLT E n t e r p r i s e s , 
I n c . , 74 Or App 131 (198 5 ) ; Love v. Northwest E x p l o r a t i o n Co., 
67 Or App 413, 417 (1 9 8 4 ) . I f t h e c o n d i t i o n s o f ORS 656.029(1) 
are s a t i s f i e d , c l a i m a n t i s deemed t o be the s u b j e c t worker o f 
Kellum B r o t h e r s u n l e s s he has f i l e d a d e c l a r a t i o n of s t a t u s as an 
independent c o n t r a c t o r or has a p p l i e d f o r c e r t i f i c a t i o n as an 
in d e p e n d e n t l y e s t a b l i s h e d b u s i n e s s . 

Kellum B r o t h e r s can av o i d a p p l i c a t i o n of former 
ORS 656.029(1) i n t h i s case by d e m o n s t r a t i n g any one of t h e 
f o l l o w i n g : (1) t h a t i t was not a "person . . . s u b j e c t t o 
[Chapter 656] as an employer" a t the time o f c l a i m a n t ' s i n j u r y ; 
(2) t h a t i t d i d not " l e t a c o n t r a c t " t o Mr. Goodrich w i t h i n the 
meaning o f former ORS 656.029(1); (3) t h a t Mr. Goodrich was 
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q u a l i f i e d as a s e l f - i n s u r e d or c a r r i e r - i n s u r e d employer a t the 
time o f t h e i n j u r y ; (4) t h a t c l a i m a n t f i l e d a d e c l a r a t i o n o f 
s t a t u s as an independent c o n t r a c t o r ( u n l e s s r e b u t t a l evidence 
shows t h a t he was n o t ) ; or (5) t h a t c l a i m a n t had f i l e d f o r 
c e r t i f i c a t i o n as an i n d e p e n d e n t l y e s t a b l i s h e d b u s i n e s s . 

I n o r d e r t o demonstrate t h a t i t was not a "person . . . 
s u b j e c t t o [Chapter 656] as an employer", Kellum B r o t h e r s must 
show t h a t i t had no " s u b j e c t workers" under t h e common law 
c o d i f i e d a t former ORS 656.005(28) and 656.027. See ORS 656.023; 
K o n e l l v. K o n e l l , 48 Or App 551, 557-558 (1980). As di s c u s s e d 
above, we agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t , i n 
h i s r o l e as c a r p e t i n s t a l l e r , was not Kellum B r o t h e r s ' s u b j e c t 
worker under t he common law. Furthermore, t h e r e c o r d c o n t a i n s 
evidence t h a t Mr. Goodrich and c l a i m a n t i n h i s r o l e as v i n y l 
i n s t a l l e r were s u b c o n t r a c t o r s , r a t h e r than s u b j e c t workers under 
t h e common law. However, Kellum B r o t h e r s had c a r p e t i n s t a l l a t i o n 
agreements w i t h s e v e r a l o t h e r workers a t the time o f c l a i m a n t ' s 
i n j u r y . There i s i n s u f f i c i e n t evidence i n the r e c o r d t o determine 
whether those workers were s u b j e c t workers under t h e common law. 
A c c o r d i n g l y , we conclude t h a t Kellum B r o t h e r s has not c a r r i e d i t s 
burden o f p r o v i n g t h a t i t had no " s u b j e c t workers" under t he 
common law. 

We f u r t h e r conclude t h a t Kellum B r o t h e r s has not 
demonstrated t h a t i t d i d not " l e t a c o n t r a c t " t o Mr. Goodrich 
w i t h i n t h e meaning o f former ORS 656.029(1). We p r e v i o u s l y 
d i s c u s s e d t h i s i s s u e a t some l e n g t h i n our d e c i s i o n i n 
Todd A. Aucone, 38 Van N a t t a 552 (1985). There we s t a t e d t h a t t h e 
n a t u r e o f t h e employment agreement was the p r i n c i p a l c r i t e r i a i n 
d e t e r m i n i n g whether a c o n t r a c t had been " l e t " w i t h i n the meaning 
of ORS 656.029. The work t o be performed must be of a n a t u r e t h a t 
might t y p i c a l l y be " l e t " as t h a t term i s used i n common p a r l a n c e . 
The more d i r e c t l y r e l a t e d t h e work i s t o the employer's p r i n c i p a l 
b u s i n e s s , t h e more l i k e l y t h e work i s of a n a t u r e t h a t might 
t y p i c a l l y be " l e t . " The a c t u a l process by which t he agreement i s 
e n t e r e d i n t o i s one i n d i c a t i o n o f the n a t u r e o f the agreement, but 
i s not n e c e s s a r i l y c o n t r o l l i n g . N e i t h e r a f o r m a l b i d d i n g process 
nor a w r i t t e n agreement i s e s s e n t i a l , but c o n t r a c t s t h a t are " l e t " 
are t y p i c a l l y c i r c u m s p e c t l y e n t e r e d i n t o . See a l s o K i s t n e r v. 
BLT E n t e r p r i s e s , I n c . , supra; Marvin C. Wrig~hT, 3b> Van N a t t a 105 
(1988); a f f i r m e d Bernards v. W r i g h t , 93 Or App 192 (19 8 8 ) ; 
R i c h a r d F. Erzen, 36 Van N a t t a 218 (1 9 8 4 ) , a f f i r m e d 73 Or App 256 
(1985 ) . 

Here, t he agreement was f o r i n s t a l l a t i o n o f c a r p e t i n 
customers' homes. I n s t a l l a t i o n of c a r p e t i n g was an i n t e g r a l p a r t 
o f Kellum B r o t h e r s ' b u s i n e s s . I t i n c l u d e d i n s t a l l a t i o n i n the 
p r i c e o f i t s c a r p e t i n g , and i t a d v e r t i s e d i t s c a r p e t as 
i n s t a l l e d . Mr. Goodrich worked f o r Kellum B r o t h e r s n e a r l y every 
day, 20 t o 60 hours per week, and Kellum B r o t h e r s u t i l i z e d s e v e r a l 
o t h e r c a r p e t i n s t a l l e r s . A l t h o u g h t h e r e i s no evidence t h a t Mr. 
Goodrich p a r t i c i p a t e d i n a f o r m a l b i d d i n g p r o c e s s , Kellum B r o t h e r s 
can be presumed t o have some f a m i l i a r i t y w i t h t h e going r a t e s f o r 
c a r p e t i n s t a l l a t i o n and t o have e n t e r e d i n t o i t s arrangement w i t h 
Mr. Goodrich " c i r c u m s p e c t l y . " F i n a l l y , t h e arrangement between 
Kellum B r o t h e r s and Mr. Goodrich was customary i n the c a r p e t 
b u s i n e s s , and Kellum B r o t h e r s r e f e r r e d t o Mr. Goodrich as i t s 
" s u b c o n t r a c t o r . " I n l i g h t of these f a c t o r s , we conclude t h a t 
Kellum B r o t h e r s d i d " l e t a c o n t r a c t " t o Mr. Goodrich w i t h i n the 
meaning o f former ORS 656.029(1). 
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We f u r t h e r conclude t h a t Kellum B r o t h e r s has not 
demonstrated t h a t c l a i m a n t had f i l e d a d e c l a r a t i o n o f s t a t u s as an 
independent c o n t r a c t o r , or f i l e d f o r c e r t i f i c a t i o n as an 
i n d e p e n d e n t l y e s t a b l i s h e d b u s i n e s s . Both Mr. Goodrich and 
c l a i m a n t t e s t i f i e d t h a t c l a i m a n t was not l i c e n s e d i n Oregon t o do 
work as an independent b u s i n e s s , and t h e r e i s no evidence i n t h e 
r e c o r d t o t h e c o n t r a r y . S i m i l a r l y , we conclude t h a t Kellum 
B r o t h e r s has not demonstrated t h a t Mr. Goodrich was q u a l i f i e d as a 
s e l f - i n s u r e d or c a r r i e r - i n s u r e d employer a t the time of c l a i m a n t ' s 
i n j u r y . Mr. Goodrich t e s t i f i e d t h a t he d i d not c a r r y w o r k e r s ' 
compensation i n s u r a n c e , and t h e r e i s n o t h i n g i n t h e r e c o r d t h a t 
would l e a d us t o f i n d o t h e r w i s e . 

C o n s i s t e n t w i t h the above d i s c u s s i o n , we conclude t h a t 
Kellum B r o t h e r s has f a i l e d t o demonstrate t h a t former ORS 656.029 
i s not a p p l i c a b l e i n t h i s case. The D i r e c t o r ' s o r d e r i s prima 
f a c i e c o r r e c t and has not been proven i n c o r r e c t . A c c o r d i n g l y , we 
r e v e r s e the Referee's s u b j e c t i v i t y r u l i n g and conclude t h a t 
c l a i m a n t i s deemed t o be Kellum B r o t h e r s ' s u b j e c t worker under 
ORS 656.029. 

F i n a l l y , c l a i m a n t ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable, i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . Such a f e e i s d e f i n e d as an "assessed f e e . " 
See OAR 438-15-005(2). However, we cannot award an assessed fee 
TFnTess c l a i m a n t ' s a t t o r n e y f i l e s a statement o f s e r v i c e s . See OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed f e e s h a l l not be awarded. See 
OAR 438-15-010( 5 ) . 

ORDER 

The Referee's o r d e r dated November 27, 1987, as amended 
January 15, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That 
p a r t o f t h e o r d e r t h a t r e v e r s e d an o r d e r i s s u e d by the Workers' 
Compensation Department d e c l a r i n g Kellum B r o t h e r s t o be a 
noncomplying employer i s r e v e r s e d . The Department's o r d e r i s 
r e i n s t a t e d and a f f i r m e d . The remainder of the order i s a f f i r m e d . 

RAY LITTLEFIELD, Claimant WCB TP-89016 
Bischoff & Strooband, Claimant's Attorneys November 20, 1989 
Allen, Kilmer, et a l . , Defense Attorneys Order Denying Abatement 

I t has come t o our a t t e n t i o n t h a t a copy of our 
October 23, 1989 T h i r d P a r t y P a r t i a l D i s t r i b u t i o n Order may not 
have been r e c e i v e d by t h e p a y i n g agency's c o u n s e l . A l t h o u g h 
n o t h i n g i n the r e c o r d suggests t h a t a copy of our o r d e r was not 
m a i l e d t o the agency's c o u n s e l , we m a i l e d another copy of t h e 
o r d e r t o t h e p a y i n g agency's counsel on November 1, 1989. We have 
r e c e i v e d no f u r t h e r response from the agency's counsel s i n c e 
m a i l i n g t h e a d d i t i o n a l copy of the o r d e r . 

Pending i t s r e c e i p t of the aforementioned copy o f our 
October 23, 1989 o r d e r , t h e p a y i n g agency seeks abatement of our 
o r d e r . The motion f o r abatement i s d e n i e d . An a t t o r n e y i s not a 
p a r t y and thus m a i l i n g t o an a t t o r n e y i s not s t a t u t o r i l y 
r e q u i r e d . See ORS 656.005(19); B e r l i n e r v. Weyerhaeuser Co., 
92 Or App 2F47 266, n 1 ( 1 9 8 8 ) ; Frank F. Pucher, J r T ; 
41 Van N a t t a 794 ( 1 9 8 9 ) . Thus, even i f the Board's order was 
i m p r o p e r l y m a i l e d t o the p a y i n g agency's c o u n s e l , t h e r e i s no 
c o n t e n t i o n t h a t a copy was not m a i l e d t o the " p a r t y " i t s e l f i . e . , 
the p a y i n g agency. Moreover, any p o t e n t i a l p r e j u d i c e occasioned 
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by t h e agency's counsel's i n i t i a l f a i l u r e t o r e c e i v e a copy o f the 
Board's or d e r has been remedied by our m a i l i n g o f another copy o f 
the o r d e r t o him on November 1, 1989. 

IT IS SO ORDERED. 

STEVEN NICHOLS, Claimant WCB 87-08973 & 87-19243 
Marc Kardell, Claimant's Attorney November 20, 1989 
Arthur Stevens (SAIF), Defense Attorney Order on Review 
Alice B a r t e l t , Defense Attorney 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Melum's ord e r t h a t : (1) upheld t h e SAIF C o r p o r a t i o n ' s 
" a g g r a v a t i o n " d e n i a l s ; (2) upheld T r a v e l e r s Insurance's "new 
i n j u r y " d e n i a l ; and (3) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
fee a g a i n s t e i t h e r or bot h i n s u r e r s f o r t h e i r a l l e g e d l y 
unreasonable d e l a y s i n denying c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

ISSUES 

1. Whether c l a i m a n t has e s t a b l i s h e d a compensable 
a g g r a v a t i o n or "new i n j u r y . " 

2. I f compensable, whether SAIF or T r a v e l e r s i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t d i s a b i l i t y . 

3. Whether SAIF or T r a v e l e r s unreasonably delayed 
denying c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

FINDING OF FACT 

The Board adopts t h e Referee's f i n d i n g s and makes the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

SAIF's May 4, 1981 d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m denied a r e l a t i o n s h i p between h i s compensable i n j u r y two 
years e a r l i e r and h i s t h e n - c u r r e n t back problems. That d e n i a l 
became f i n a l . 

CONCLUSIONS OF LAW 

Compensabili t y 

The Board adopts t h a t p o r t i o n of the Referee's o p i n i o n 
t h a t found c l a i m a n t had not e s t a b l i s h e d e i t h e r a compensable 
a g g r a v a t i o n or "new i n j u r y . " We a d d i t i o n a l l y note t h a t , a l t h o u g h 
not c o n c l u s i v e , the Referee's c o n c l u s i o n i s supported by the f a c t 
t h a t c l a i m a n t ' s back c o n d i t i o n i n May 1981 was, as a m a t t e r o f 
law, u n r e l a t e d t o h i s compensable i n j u r y . I t i s not apparent 
whether Dr. Campagna e i t h e r knew or a p p r e c i a t e d t h e s i g n i f i c a n c e 
of t h a t f a c t . 

R e s p o n s i b i l i t y 

Given our above f i n d i n g t h a t c l a i m a n t has not proven 
c o m p e n s a b i l i t y , we need not address t he iss u e of r e s p o n s i b i l i t y . 
R unft v. SAIF, 303 Or 493, 498-99 (19 8 7 ) ; see Joseph W. Woodward, 
39 Van Natt a 1163 (1987). " 
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P e n a l t i e s and A t t o r n e y Fees 
The Referee found t h a t Inasmuch as c l a i m a n t ' s 

a g g r a v a t i o n r i g h t s under ORS 656.273 had e x p i r e d , SAIF "was not 
r e q u i r e d t o respond" t o c l a i m a n t ' s a g g r a v a t i o n c l a i m . We d i s a g r e e . 

ORS 656.273(3) p r o v i d e s : "A p h y s i c i a n ' s r e p o r t 
i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s or a d d i t i o n a l 
compensation i s a c l a i m f o r a g g r a v a t i o n . " A f t e r the worker f i l e s 
an a g g r a v a t i o n c l a i m , t h e i n s u r e r has 60 days i n which t o accept 
or deny the c l a i m or r i s k t h e i m p o s i t i o n of p e n a l t i e s and a t t o r n e y 
f e e s . ORS 656.262(6) & ORS 656.262(10). The mere f a c t t h a t t h e 
worker's a g g r a v a t i o n r i g h t s under ORS 656.273 have e x p i r e d does 
not v i t i a t e t h e i n s u r e r ' s s t a t u t o r y d u t y t o t i m e l y accept or deny 
the worker's a g g r a v a t i o n c l a i m . Although the i n s u r e r may p r o p e r l y 
deny reopening a f t e r e x p i r a t i o n of t h e f i v e - y e a r p e r i o d , see ORS 
656.273(4) e t seq. & ORS 656.278(4), the worker i s n e v e r t h e l e s s 
e n t i t l e d t o a t i m e l y acceptance or d e n i a l of h i s c l a i m . ORS 
656.262(6). 

Here, on November 16, 1986, SAIF r e c e i v e d a m e d i c a l 
r e p o r t from Dr. Renaud, M.D. I n t h a t r e p o r t , Renaud i n f o r m e d SAIF 
t h a t : (1) c l a i m a n t had been unable t o work s i n c e h i s i n c r e a s e d 
low back p a i n of November 22, 1985; (2) t h e r e was evidence of a 
h e r n i a t e d nucleus pulposus a t t h e L4-5 l e v e l ; and (2) c l a i m a n t was 
t o be h o s p i t a l i z e d f o r a myelogram and CT scan. Yet, SAIF d i d not 
deny the c o m p e n s a b i l i t y of c l a i m a n t ' s lumbar d i s c u n t i l A p r i l 9, 
1987; i . e . , w e l l beyond the 60-day p e r i o d . 

Under such c i r c u m s t a n c e s , we f i n d t h a t SAIF unreasonably 
delayed t h e d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . However, 
because t h e r e are no "amounts then due", under ORS 656.262(10), we 
cannot assess a p e n a l t y . Furthermore, because the c l a i m was not 
compensable and no compensation was owed, we f i n d no unreasonable 
r e s i s t a n c e t o t h e payment of compensation under ORS 656.382(1). 
E l l i s v. McCall I n s u l a t i o n , 308 OR 74(1989); L l o y d L. C r i p e , 
41 Van N a t t a 1774 (October 23, 1989). 

L a s t l y , f i n d i n g n o t h i n g unreasonable or u n t i m e l y about 
T r a v e l e r s ' d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m , Exs. 12 & 28, 
we d e c l i n e t o assess a p e n a l t y or a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r , dated February 18, 1988, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of t h e 
Referee's o r d e r t h a t d e c l i n e d t o f i n d t h a t SAIF had unreasonably 
delayed i s s u i n g a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
r e v e r s e d . A l l r e m a i n i n g p o r t i o n s of the Referee's o r d e r are 
a f f i r m e d . 

MARILYN A. ROBINSON, Claimant WCB 81-05065 
Pozzi, et a l . , Claimant's Attorneys November 20, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Cushing and Gerner. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Podnar's o r d e r which upheld the s e l f - i n s u r e d employer's d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r an a t h l e t i c c l u b membership; 
reimbursement f o r mileage t o t h e a t h l e t i c c l u b ; reimbursement f o r 
swim-wear; and household a s s i s t a n c e . With her a p p e l l a n t ' s b r i e f , 
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c l a i m a n t has s u b m i t t e d a d d i t i o n a l e v i d e n c e not o t h e r w i s e i n the 
r e c o r d and r e q u e s t s t h a t we remand to the R e f e r e e f o r 
c o n s i d e r a t i o n of the s u b m i t t e d documents. On r e v i e w , the i s s u e s 
a r e c o m p e n s a b i l i t y and remand. We d e c l i n e to remand and a f f i r m . 

FINDINGS OF FACT 

We adopt the " F i n d i n g s of F a c t " as s e t f o r t h i n the 
R e f e r e e ' s o r d e r . 

ULTIMATE FINDINGS OF FACT 

The r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y , or 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 

Dr. Zimmerman d i d not m a i n t a i n d i r e c t c o n t r o l or 
s u p e r v i s i o n over c l a i m a n t ' s swimming t h e r a p y . 

CONCLUSIONS OF LAW 

Remand 

C l a i m a n t r e q u e s t s t h a t we remand t h i s c a s e f o r the 
t a k i n g of f u r t h e r e v i d e n c e i n r e g a r d to an a g g r a v a t i o n c l a i m . We 
d e c l i n e t o do so and adopt the R e f e r e e ' s c o n c l u s i o n s and r e a s o n i n g 
as s e t f o r t h i n the "Post H e a r i n g Motion" s e c t i o n of h i s o r d e r . 

C o m p e n s a b i l i t y of A t h l e t i c C l u b Membership 

We adopt the R e f e r e e ' s c o n c l u s i o n s and r e a s o n i n g w i t h 
the f o l l o w i n g s u p p l e m e n t a t i o n . 

A t h l e t i c c l u b memberships a r e s u b j e c t to former OAR 
4 3 6 - 1 0 - 0 5 0 ( 2 ) , which r e q u i r e s the a t t e n d i n g p h y s i c i a n to m a i n t a i n 
d i r e c t s u p e r v i s i o n or c o n t r o l over t r e a t m e n t p r o v i d e d by 
n o n - l i c e n s e d p r o v i d e r s . K e l l y B. Worden, 41 Van N a t t a 1758 
(October 18, 1 9 8 9 ) ; Stephen J . C u l v e r , 39 Van N a t t a 653 ( 1 9 8 7 ) . 

Here, Dr. Zimmerman p r e s c r i b e d swimming t h e r a p y f o r 
c l a i m a n t ' s low back c o n d i t i o n . There i s no e v i d e n c e , however, 
t h a t he m a i n t a i n e d any d i r e c t i o n or s u p e r v i s i o n over the swimming 
t h e r a p y . A c c o r d i n g l y , the a t h l e t i c c l u b membership i s not 
compensable. Worden, s u p r a . 

As we have found the a t h l e t i c c l u b membership not 
compensable, i t f o l l o w s t h a t the m i l e a g e reimbursement and the 
swim-wear reimbursement a r e a l s o not compensable. 

C o m p e n s a b i l i t y of Household A s s i s t a n c e 

We adopt the R e f e r e e ' s c o n c l u s i o n s and r e a s o n i n g . See 
L o r e n z e n v. S A I F , 79 Or App 751 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated May 18, 1988, i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not to exceed $884, i s approved. 
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ROBERT J. SALING, Claimant WCB 86-15197 & 85-13694 
Emmons, Kyle, et a l . , Claimant's Attorneys November 20, 1989 
Cowling.& H e y s e l l , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
H o w e l l ' s o r d e r t h a t : ( 1 ) s e t a s i d e the s e l f - i n s u r e d e m p l o y e r ' s 
d e n i a l s of c l a i m a n t ' s c l a i m s f o r a neck, r i g h t s h o u l d e r , and low 
back c o n d i t i o n i n s o f a r a s t h e y were based on an " a g g r a v a t i o n " 
t h e o r y ; and ( 2 ) upheld the e mployer's d e n i a l s f o r the same 
c o n d i t i o n s t o the e x t e n t the c l a i m s r e p r e s e n t e d "new i n j u r i e s . " 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On J a n u a r y 24, 1975, c l a i m a n t was employed as a d r y e r 
t e n d e r when he was compensably i n j u r e d w h i l e a t t e m p t i n g to c l e a n a 
m o i s t u r e meter machine. The i n j u r y o c c u r r e d when the c onveyor 
b e l t s came on by a c c i d e n t c a u s i n g c l a i m a n t to t a k e a t w i s t i n g 
f a l l , and p u l l i n g h i s l e f t arm i n t o a p i n c h r o l l e r . As a 
consequence, c l a i m a n t e x p e r i e n c e d a c r u s h i n g i n j u r y to h i s l e f t 
hand and elbow r e q u i r i n g m e d i c a l t r e a t m e n t . T h i s i n j u r y r e s o l v e d 
w i t h no permanent i m p a i r m e n t . 

A f t e r t h i s a c c i d e n t , c l a i m a n t r e t u r n e d t o work f o r the 
same employer as a d r y e r t e n d e r and l a t e r as a f o r k l i f t d r i v e r . 
S i x t o e i g h t months a f t e r t h e compensable 1975 i n j u r y , he began t o 
e x p e r i e n c e symptoms of d i z z i n e s s and l e f t c h e s t c o m p l a i n t s . At 
t h i s t i m e , he e x p e r i e n c e d no low back problems. 

Sometime l a t e r , between s i x months to a y e a r a f t e r t h e 
1975 compensable i n j u r y , c l a i m a n t began e x p e r i e n c i n g a d d i t i o n a l 
symptoms, p r i m a r i l y of low back p a i n , and to a l e s s e r degree upper 
back and r i g h t s h o u l d e r p a i n . On A p r i l 22, 1976, c l a i m a n t began 
t r e a t i n g w i t h a c h i r o p r a c t o r , Dr. S c h a e f f e r , f o r back and neck 
p a i n , and p r e s s u r e s i n t h e head. T h i s m e d i c a l c a r e was p a i d f o r 
i n i t i a l l y by a p r i v a t e c a r r i e r , and, b e g i n n i n g i n 1981, by 
c l a i m a n t . T r e a t m e n t c o n t i n u e d throughout the y e a r s on a p e r i o d i c 
b a s i s . As a r e s u l t , c l a i m a n t was a b l e l i v e a normal and 
p r o d u c t i v e l i f e . 

On or about September 5, 1985, c l a i m a n t was d r i v i n g a 
f o r k l i f t when he h i t a p o t h o l e c a u s i n g h i s neck to snap back. He 
e x p e r i e n c e d a " f l a s h of l i g h t n i n g . " Due to the i n j u r y , c l a i m a n t 
had symptoms of p a i n i n the s h o u l d e r , low back, h i p s and k n e e s . 
He a l s o c o m p l a i n e d of b u r n i n g i n the s h o u l d e r b l a d e s , numbness and 
t i n g l i n g i n the arms and l e g s , a c h i n g a l l over the back and neck 
a r e a , t h r o b b i n g head, d i z z i n e s s , c h e s t p a i n s , and p r e s s u r e i n the 
head. As a r e s u l t , c l a i m a n t r e q u i r e d i n t e n s i v e c h i r o p r a c t i c 
c a r e . 

A c l a i m was f i l e d on September 5, 1985 f o r t h i s i n j u r y . 
The employer d e n i e d the c l a i m on October 31, 1985. T h i s c l a i m was 
d e n i e d because the employer r e l a t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n 
to a p r e e x i s t i n g c o n d i t i o n and not the r e s u l t of work a c t i v i t i e s . 

On August 22, 1986, c l a i m a n t e x p e r i e n c e d a s i m i l a r 
i n c i d e n t . He was d r i v i n g the f o r k l i f t when he h i t a l a r g e 
p o t h o l e . On t h i s o c c a s i o n , c l a i m a n t e x p e r i e n c e d immediate low 
back p a i n and l e f t l e g numbness. As a r e s u l t , c l a i m a n t r e q u i r e d 
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numerous c h i r o p r a c t i c t r e a t m e n t s due to h i s i n c r e a s e d p a i n and 
l i m i t a t i o n s . 

C l a i m a n t f i l e d a c l a i m on August 28, 1986 f o r t h i s 
i n j u r y . The employer d e n i e d the c l a i m on October 28, 1986. The 
b a s i s of t h i s d e n i a l was t w o f o l d : ( 1 ) no r e l a t i o n s h i p between 
c l a i m a n t ' s c o n d i t i o n and h i s work a c t i v i t i e s ; and (2) f a i l u r e to 
r e p o r t t h e c l a i m i n a t i m e l y manner. C l a i m a n t r e q u e s t e d a h e a r i n g . 

At the time of h e a r i n g , c l a i m a n t was s e e i n g 
Dr. S c h a e f f e r once a month f o r t r e a t m e n t . C l a i m a n t ' s c o n d i t i o n 
has not r e t u r n e d to the p r e ~ i n j u r y s t a g e . He now e x p e r i e n c e s l e f t 
l e g problems and an i n c r e a s e d l e v e l of neck, r i g h t s h o u l d e r , and 
low back p a i n . I n a d d i t i o n , h i s work a c t i v i t i e s have been 
l i m i t e d . C l a i m a n t i s no l o n g e r a b l e to d r i v e a f o r k l i f t , and he 
i s r e s t r i c t e d t o l i g h t work. P r e s e n t l y , he i s working i n t he 
l i g h t duty p o s i t i o n of "edge g l u e o f f b e a r e r . " 

ULTIMATE FINDINGS OF FACT 

" C l a i m a n t ' s neck, r i g h t s h o u l d e r and low back c o n d i t i o n s 
p r e e x i s t e d the September 5, 1985 and August 22, 1986 work 
i n c i d e n t . C l a i m a n t ' s compensable i n j u r y i n 1975 d i d not 
m a t e r i a l l y c o n t r i b u t e t o t h o s e c o n d i t i o n s . As a r e s u l t of the 
work i n c i d e n t s i n September 1985 and August 1986, th o s e c o n d i t i o n s 
s y m p t o m a t i c a l l y worsened, c a u s i n g i n c r e a s e d d i s a b i l i t y and need 
f o r m e d i c a l t r e a t m e n t . " 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t the September 1985 and August 
1986 i n j u r i e s were not "new i n j u r i e s , " but r a t h e r , a g g r a v a t i o n s of 
the 1975 compensable i n j u r y . T h e r e f o r e , the R e f e r e e s e t a s i d e t h e 
October 31, 1985 and October 28, 1986 d e n i a l s to t h e e x t e n t they 
d e n i e d c o m p e n s a b i l i t y of c l a i m a n t ' s neck, r i g h t s h o u l d e r , and low 
back c o n d i t i o n s a s an a g g r a v a t i o n of the 1975 compensable i n j u r y , 
upheld t h e d e n i a l s to the e x t e n t they denied c l a i m s f o r "new 
i n j u r i e s , " and remanded f o r p r o c e s s i n g under ORS 656.273 and/or 
ORS 656.278. We d i s a g r e e . 

The c a u s a t i o n of c l a i m a n t ' s c o n d i t i o n i s of s u f f i c i e n t 
m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t 
o p i n i o n . See Kassahn v. P u b l i s h e r s Paper, 76 Or 105 ( 1 9 8 5 ) . 
When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s the g r e a t e r w e i g h t 
w i l l be g i v e n to t h o s e m e d i c a l o p i n i o n s which a r e both 
w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers v. S A I F , 
77 Or App 259, 262 (1986) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. S c h a e f f e r , has opined 
t h a t the c u r r e n t neck, r i g h t s h o u l d e r , and low back c o n d i t i o n i s 
an a g g r a v a t i o n of the 1975 compensable i n j u r y . H i s o p i n i o n i s 
premised on the a s s u m p t i o n t h a t the neck, r i g h t s h o u l d e r , and low 
back c o n d i t i o n a r o s e a t t h e time of the 1975 i n j u r y . 
Dr. S c h a e f f e r made t h i s c a u s a l c o n n e c t i o n , not a t the i n c e p t i o n of 
t r e a t m e n t f o r t h e s e symptoms i n A p r i l 1976, but r a t h e r a f t e r the 
September 5, 1985 e x a c e r b a t i o n . 

On t h e o t h e r hand, the O r t h o p a e d i c C o n s u l t a n t s found no 
c a u s a l c o n n e c t i o n between c l a i m a n t ' s c o n d i t i o n and the 1975 
compensable i n j u r y . T h e i r o p i n i o n i s based on t h e l a c k of m e d i c a l 
e v i d e n c e p o i n t i n g to such a r e l a t i o n s h i p , and the l e n g t h of time 
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between t h e J a n u a r y 1975 i n j u r y and the i n i t i a l o n s e t of symptoms 
some s i x months to one y e a r l a t e r . 

We f i n d t h e o p i n i o n of the O r t h o p a e d i c C o n s u l t a n t s 
b e t t e r r e a s o n e d , and hence, more p e r s u a s i v e on the i s s u e of 
c a u s a t i o n of c l a i m a n t ' s c o n d i t i o n . Dr. S c h a e f f e r ' s o p i n i o n r e l i e s 
upon t he f a u l t y m e d i c a l h i s t o r y t h a t c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n a r o s e a t t h e time of the 1975 compensable i n j u r y . 
T here i s no p e r s u a s i v e m e d i c a l or l a y e v i d e n c e t h a t c l a i m a n t ' s 
c o n d i t i o n i s c a u s a l l y r e l a t e d to the 1975 compensable i n j u r y . 
C l a i m a n t d i d not e x p e r i e n c e symptoms u n t i l s i x months to one y e a r 
a f t e r t h e e v e n t . 

S e c o n d l y , Dr. S c h a e f f e r was not the t r e a t i n g p h y s i c i a n 
f o r the 1975 compensable i n j u r y . He d i d not begin t r e a t i n g 
c l a i m a n t u n t i l 14 months a f t e r the event i n A p r i l 1976. Even 
then, he does not make a c a u s a l c o n n e c t i o n t o a w o r k - r e l a t e d 
i n j u r y u n t i l 10 y e a r s l a t e r . Thus, we do not f i n d t h a t 
Dr. S c h a e f f e r i s i n any b e t t e r p o s i t i o n to e v a l u a t e c a u s a t i o n of 
c l a i m a n t ' s c o n d i t i o n t h a n t h e O r t h o p a e d i c C o n s u l t a n t s . 
A c c o r d i n g l y , we g i v e Dr. S c h a e f f e r ' s o p i n i o n w i t h r e s p e c t to 
c a u s a t i o n l i t t l e w e i g h t . 

T h e r e f o r e , we do not f i n d p e r s u a s i v e m e d i c a l e v i d e n c e of 
a c a u s a l c o n n e c t i o n between c l a i m a n t ' s neck, r i g h t s h o u l d e r , and 
low back c o n d i t i o n and the 1975 compensable i n j u r y . A c c o r d i n g l y , 
we do not c o n s i d e r t h e 1985 and 1986 i n c i d e n t s to be a g g r a v a t i o n s 
of the 1975 compensable i n j u r y . However, we do c o n s i d e r t h e s e 
i n c i d e n t s t o be compensable e x a c e r b a t i o n s of c l a i m a n t ' s 
p r e e x i s t i n g n o n i n d u s t r i a l c o n d i t i o n . 

I n o r d e r t o e s t a b l i s h a compensable i n j u r y , c l a i m a n t 
must prove t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s 
d i s a b i l i t y . Summit v. Weyerhaeuser Co., 25 Or App 851 ( 1 9 7 6 ) . 
Although an i n j u r y may not have worsened the p r e e x i s t i n g 
c o n d i t i o n , but p r e c i p i t a t e d symptoms c a u s i n g d i s a b i l i t y or 
r e q u i r i n g m e d i c a l s e r v i c e s , t h a t i s s u f f i c i e n t to make the 
symptomatic w o r s e n i n g compensable. C l a i m a n t need not prove t h a t 
the compensable i n j u r y c a u s e d a p a t h o l o g i c a l w o r s e n i n g of h i s 
p r e e x i s t i n g neck, r i g h t s h o u l d e r and low back c o n d i t i o n i n o r d e r 
to e s t a b l i s h a compensable c l a i m . See Jameson v. S A I F , 
63 Or App 553, 555 ( 1 9 8 3 ) . R a t h e r , he need o n l y show t h a t t h e 
compensable i n j u r y c a u s e d c l a i m a n t ' s c o n d i t i o n to become 
symptomatic, c a u s i n g d i s a b i l i t y or r e q u i r i n g m e d i c a l s e r v i c e s . 
G race v. S A I F , 76 Or App 511, 517 ( 1 9 8 5 ) ; B r a i n C. R o l l , 
40 Van N a t t a 2046 ( 1 9 8 8 ) . 

The m e d i c a l r e c o r d shows t h a t sometime between s i x 
months to a y e a r a f t e r the 1975 compensable i n j u r y c l a i m a n t began 
e x p e r i e n c i n g symptoms i n the neck, r i g h t s h o u l d e r , and low back 
f o r which he sought t r e a t m e n t from Dr. S c h a e f f e r . Throughout the 
y e a r s c l a i m a n t has r e c e i v e d p e r i o d i c c a r e . T h i s c a r e s u c c e s s f u l l y 
c o n t r o l l e d the symptoms and a l l o w e d c l a i m a n t to l e a d a normal 
p r o d u c t i v e l i f e . 

As a r e s u l t of t h e September 1985 and August 1986 
i n c i d e n t s c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n became symptomatic, 
r e q u i r i n g i n c r e a s e d and i n t e n s i v e c h i r o p r a c t i c t r e a t m e n t . He 
e x p e r i e n c e s a g r e a t e r l e v e l of i n c r e a s e d p a i n i n the neck, 
s h o u l d e r and back a r e a s . I n a d d i t i o n , he now has problems w i t h 
h i s l e f t l e g w i t h weakness, a t r o p h y , and o c c a s i o n a l numbness and 
t i n g l i n g . S i n c e the i n j u r i e s , c l a i m a n t has y e t to r e t u r n t o h i s 
p r e - i n j u r y s t a t u s . -2108-



C l a i m a n t a l s o e x p e r i e n c e s reduced e a r n i n g c a p a c i t y . 
P r i o r to the i n j u r i e s , c l a i m a n t was a b l e to perform h i s job a s 
f o r k l i f t d r i v e r w i t h o u t r e s t r i c t i o n or l i m i t a t i o n . S i n c e .the 
i n j u r i e s , he i s no l o n g e r a b l e to d r i v e a f o r k l i f t and i s 
r e s t r i c t e d to a l i g h t duty p o s i t i o n . 

A c c o r d i n g l y , we f i n d the 1985 and 1986 i n j u r i e s made 
c l a i m a n t ' s p r e e x i s t i n g neck, r i g h t s h o u l d e r , and low back 
c o n d i t i o n symptomatic to the p o i n t t h a t the c o n d i t i o n became 
d i s a b l i n g and r e q u i r e d m e d i c a l s e r v i c e s . We t h e r e f o r e f i n d 
c l a i m a n t ' s c o n d i t i o n compensable. 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d to a . r e a s o n a b l e c a r r i e r 
p a i d f e e f o r p r e v a i l i n g on the denied c l a i m s . See ORS 6 5 6 . 3 8 6 ( 1 ) ; 
OAR 4 3 8 - 1 5 - 0 5 5 ( 2 ) . However, we cannot award an " a s s e s s e d " f e e 
u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t of s e r v i c e s . 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t of 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l not be 
awarded. 

ORDER 

The R e f e r e e ' s o r d e r , dated September 17, 1987, i s 
r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l s of c l a i m a n t ' s neck, 
r i g h t s h o u l d e r , and low back c o n d i t i o n a r e s e t a s i d e , and t h e 
c l a i m i s remanded f o r p r o c e s s i n g as a "new i n j u r y " c l a i m . The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e 
i s approved, p a y a b l e from t h e s e l f - i n s u r e d employer t o i t s 
c o u n s e l , not to exceed $375. ^ 

GLORIA A. SEVERS0N, Claimant WCB 87-13614 
Coons & Cole, Claimant's Attorneys November 20, 1989 
Norman Cole (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mulder's 
o r d e r s t h a t awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d a t t o r n e y 
f e e f o r s e r v i c e s which c u l m i n a t e d i n the D i r e c t o r ' s o r d e r 
d i r e c t i n g SAIF t o p r o v i d e f u r t h e r v o c a t i o n a l a s s i s t a n c e . We 
a f f i r m . 

ISSUES 

1 . J u r i s d i c t i o n . Does the a s s e s s m e n t of an 
i n s u r e r - p a i d a t t o r n e y f e e f o r S A I F ' s a l l e g e d u n r e a s o n a b l e 
r e s i s t a n c e to the p r o v i s i o n of v o c a t i o n a l t r a i n i n g p r e s e n t a 
q u e s t i o n c o n c e r n i n g a c l a i m ? 

2. A t t o r n e y F e e s . 
( a ) Did c l a i m a n t p r e v a i l f i n a l l y i n a h e a r i n g 

b e f o r e the R e f e r e e or on Board r e v i e w from an or d e r or d e c i s i o n 
denying a c l a i m f o r comp e n s a t i o n ? 

(b) I f not, was S A I F ' s r e f u s a l to p r o v i d e v o c a t i o n a l 
t r a i n i n g an u n r e a s o n a b l e r e s i s t a n c e to the payment of compensation? 

FINDINGS OF FACT 

C l a i m a n t , 54, compensably s t r a i n e d her upper back and 
r i g h t s h o u l d e r on September 18, 1984, w h i l e working as a c u s t o d i a l 
worker. At t h a t t i m e , c l a i m a n t had p r e e x i s t i n g permanent 
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impairment w i t h u n d e r l y i n g c e r v i c o d o r s a l and r i g h t s h o u l d e r 
d e g e n e r a t i v e j o i n t d i s e a s e and r o t a t o r c u f f t e n d i n i t i s . C l a i m a n t 
p r e v i o u s l y i n j u r e d the r i g h t s h o u l d e r a t work i n March, 1980, f o r 
which she u l t i m a t e l y r e c e i v e d a 5 p e r c e n t permanent p a r t i a l 
d i s a b i l i t y award. 

The September 1984 i n j u r y c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on May 17, 1985, w i t h 30 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . The award was l a t e r i n c r e a s e d to 45 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y by S t i p u l a t i o n and Order on 
December 1, 1986. 

SAIF r e f e r r e d c l a i m a n t f o r v o c a t i o n a l a s s i s t a n c e i n 
A p r i l , 1986. At the t i m e , c l a i m a n t ' s o v e r a l l p h y s i c a l impairment 
was m i l d w i t h l i m i t a t i o n s on l i f t i n g , p u s h i n g , p u l l i n g , w a l k i n g , 
s t a n d i n g and s i t t i n g . Those l i m i t a t i o n s p r e c l u d e her r e t u r n to 
the j o b - a t - i n j u r y . C l a i m a n t i s a high s c h o o l g r a d u a t e w i t h p r i o r 
work e x p e r i e n c e as a lumber camp cook, w a i t r e s s , l a u n d r y worker, 
f r y cook and h o s p i t a l c l e a n e r . A d i r e c t employment p l a n was 
developed w i t h the v o c a t i o n a l g o a l s of c o u n t e r a t t e n d a n t , check 
room/canteen a t t e n d a n t , g e n e r a l o f f i c e c l e r k , m a i l o r d e r c l e r k , 
w a i t r e s s and c l u b / r e s t r o o m a t t e n d a n t . S t a r t i n g h o u r l y wages i n 
t h o s e v o c a t i o n s ranged from $3.35 to $4.26, whereas the h o u r l y 
wage c u r r e n t l y b e i n g p a i d f o r a c u s t o d i a l worker a t c l a i m a n t ' s 
l e v e l i s $7.09. C l a i m a n t r e c e i v e d i n t e n s i v e job s e a r c h s k i l l s 
t r a i n i n g and c o n s i d e r a b l e i n s t r u c t i o n r e g a r d i n g her p e r s o n a l 
h y g i e n e . C l a i m a n t pursued a c l e r i c a l p o s i t i o n w i t h her employer 
a t i n j u r y , but she f a i l e d t h e s t a t e c l e r i c a l e x a m i n a t i o n . Her 
v o c a t i o n a l c o u n s e l o r p r o v i d e d her over 20 l e a d s on c l e r i c a l 
p o s i t i o n s , but she was not q u a l i f i e d f o r any of them. 

I n September, 1986, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r 
recommended t h a t her v o c a t i o n a l f i l e be c l o s e d , d e s c r i b i n g her 
poor appearance and p e r s o n a l h y g i e n e as a " d e t r i m e n t " to her 
reemployment. V o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d . 

I n December, 1986, c l a i m a n t ' s a t t o r n e y wrote S A I F a 
f o r m a l r e q u e s t f o r f u r t h e r v o c a t i o n a l a s s i s t a n c e i n the form of 
v o c a t i o n a l t r a i n i n g . That r e q u e s t was d e n i e d . I n May, 1987, 
c l a i m a n t r e q u e s t e d the D i r e c t o r ' s r e v i e w of S A I F ' s a c t i o n 
r e g a r d i n g v o c a t i o n a l a s s i s t a n c e . F o l l o w i n g h i s r e v i e w , the 
D i r e c t o r found c l a i m a n t e l i g i b l e f o r t r a i n i n g and o r d e r e d the 
development and i m p l e m e n t a t i o n of a t r a i n i n g p l a n . C l a i m a n t was 
a s s i g n e d t o t r a i n i n g i n J u l y , 1987. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d not p r e v a i l f i n a l l y i n a h e a r i n g b e f o r e a 
R e f e r e e from an o r d e r or d e c i s i o n denying her c l a i m f o r 
c ompensation. 

S A I F ' s r e f u s a l to p r o v i d e v o c a t i o n a l t r a i n i n g was an 
u n r e a s o n a b l e r e s i s t a n c e to the payment of c o mpensation. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t e d a h e a r i n g on the i s s u e of whether she 
i s e n t i t l e d to an a s s e s s e d f e e , i . e . , i n s u r e r - p a i d a t t o r n e y f e e , 
f o r l e g a l r e p r e s e n t a t i o n on the D i r e c t o r ' s r e v i e w which c u l m i n a t e d 
i n the D i r e c t o r ' s J u l y 8, 1987 Review and Order d i r e c t i n g S A I F to 
p r o v i d e c l a i m a n t w i t h v o c a t i o n a l t r a i n i n g . C l a i m a n t a s s e r t e d 
e n t i t l e m e n t to the f e e under e i t h e r ORS 656.382(1) or 
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ORS 6 5 6 . 3 8 6 ( 1 ) . The R e f e r e e awarded c l a i m a n t the a s s e s s e d f e e , 
a p p a r e n t l y under ORS 6 5 6 . 3 8 6 ( 1 ) . We agree t h a t an a s s e s s e d f e e i s 
a p p r o p r i a t e , but award i t under ORS 6 5 6 . 3 8 2 ( 1 ) . 

J u r i s d i c t i o n 

S A I F c o n t e n d s t h a t the R e f e r e e l a c k e d j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s h e a r i n g r e q u e s t f o r an a s s e s s e d f e e . S A I F 
a r g u e s t h a t the a s s e s s e d f e e i s s u e i s a m a t t e r r e g a r d i n g 
v o c a t i o n a l a s s i s t a n c e f o r which c l a i m a n t must f i r s t a p p l y to t h e 
D i r e c t o r f o r a d m i n i s t r a t i v e r e v i e w . We d i s a g r e e . 

ORS 656.283(1) p r o v i d e s t h a t , " [ s j u b j e c t to s u b s e c t i o n 
( 2 ) of t h i s s e c t i o n ***, any p a r t y *** may a t any time r e q u e s t a 
h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . " S u b s e c t i o n ( 2 ) of 
t h a t s e c t i o n p r o v i d e s t h a t " [ i ] f a worker i s d i s s a t i s f i e d w i t h an 
a c t i o n of the i n s u r e r or s e l f - i n s u r e d employer r e g a r d i n g 
v o c a t i o n a l a s s i s t a n c e , the worker must f i r s t a p p l y t o the d i r e c t o r 
[ i . e . , the D i r e c t o r of the Department of I n s u r a n c e and F i n a n c e ] 
f o r a d m i n i s t r a t i v e r e v i e w of the m a t t e r b e f o r e r e q u e s t i n g a 
h e a r i n g on t h a t m a t t e r . " Hence, a R e f e r e e p r o p e r l y has 
j u r i s d i c t i o n of any q u e s t i o n c o n c e r n i n g a c l a i m , e x c e p t i n t h o s e 
c a s e s where c l a i m a n t i s d i s s a t i s f i e d w i t h the i n s u r e r / e m p l o y e r ' s 
a c t i o n r e g a r d i n g v o c a t i o n a l a s s i s t a n c e . 

We a r e persuaded t h a t c l a i m a n t ' s a s s e s s e d f e e r e q u e s t 
p r e s e n t s a " q u e s t i o n c o n c e r n i n g a c l a i m . " I t i s u n d i s p u t e d t h a t 
c l a i m a n t has an a c c e p t e d i n j u r y c l a i m w i t h S A I F . I t i s f u r t h e r 
u n d i s p u t e d t h a t , i n p r o c e s s i n g c l a i m a n t ' s c l a i m , SAIF was 
s t a t u t o r i l y r e q u i r e d to determine her need f o r a s s i s t a n c e i n 
r e t u r n i n g to work. See former ORS 6 5 6 . 3 4 0 ( 1 ) . An a s s e s s e d f e e 
may be imposed a g a i n s t SAIF f o r an u n r e a s o n a b l e r e s i s t a n c e to the 
payment of compensation. See ORS 6 5 6 . 3 8 2 ( 1 ) . "Compensation" 
i n c l u d e s " a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a 
compensable i n j u r y " to the worker by an i n s u r e r or employer. 
Former ORS 656.005(9) (now ORS 6 5 6 . 0 0 5 ( 8 ) ) . By i t s p l a i n meaning, 
" a l l b e n e f i t s p r o v i d e d . . . by an i n s u r e r " i n c l u d e s v o c a t i o n a l 
a s s i s t a n c e . See ORS 6 8 6 . 0 0 5 ( 9 ) . I t f o l l o w s , t h e r e f o r e , t h a t an 
a s s e s s e d f e e may be imposed f o r an u n r e a s o n a b l e r e s i s t a n c e to the 
p r o v i s i o n of v o c a t i o n a l a s s i s t a n c e . Because S A I F ' s conduct i n 
p r o v i d i n g v o c a t i o n a l a s s i s t a n c e i s a m a t t e r c o n c e r n i n g c l a i m a n t ' s 
c l a i m , the r e a s o n a b l e n e s s of t h a t conduct i s s i m i l a r l y a m a t t e r 
c o n c e r n i n g her c l a i m . 

We a r e f u r t h e r persuaded t h a t c l a i m a n t ' s a s s e s s e d f e e 
r e q u e s t i s not a matter " r e g a r d i n g v o c a t i o n a l a s s i s t a n c e " w i t h i n 
the meaning of ORS 6 5 6 . 2 8 3 ( 2 ) . C l a i m a n t ' s e n t i t l e m e n t to or 
p a r t i c i p a t i o n i n v o c a t i o n a l a s s i s t a n c e i s not a t i s s u e h e r e . 
R a t h e r , the i s s u e i s whether SAIF u n r e a s o n a b l y r e s i s t e d t h e 
p r o v i s i o n of v o c a t i o n a l a s s i s t a n c e . T h e r e f o r e , the f o c u s of the 
i n q u i r y i s on the r e a s o n a b l e n e s s of S A I F ' s conduct i n p r o c e s s i n g 
c l a i m a n t ' s c l a i m . The e n t i t l e m e n t to or n a t u r e of v o c a t i o n a l 
a s s i s t a n c e i s t a n g e n t i a l to t h a t i n q u i r y . T h e r e f o r e , we c o n c l u d e 
t h a t t h e R e f e r e e p r o p e r l y had j u r i s d i c t i o n of c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g on an a s s e s s e d f e e . 

We a r e aware of p r e v i o u s Board c a s e s where the Board has 
h e l d t h a t i t l a c k s j u r i s d i c t i o n to a s s e s s a p e n a l t y f o r the 
i n s u r e r / e m p l o y e r ' s u n r e a s o n a b l e d e l a y i n r e f e r r i n g c l a i m a n t f o r 
v o c a t i o n a l a s s i s t a n c e . E.g., S t e v e n M. DeMarco, 38 Van N a t t a 886 
( 1 9 8 6 ) ; James T. Harvey, 37 Van Natta 960 ( 1 9 8 5 ) ; Ray Moore, 
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37 Van N a t t a 466 ( 1 9 8 5 ) ; J o e l I . H a r r i s , 36 Van N a t t a 829 ( 1 9 8 4 ) , 
a f f d mem 72 Or App 591 ( 1 9 8 5 ) . I n each of t h o s e c a s e s , the Board 
c o n c l u d e d t h a t the D i r e c t o r had been g i v e n e x c l u s i v e j u r i s d i c t i o n 
to a s s e s s a p e n a l t y f o r t h e i n s u r e r / e m p l o y e r ' s a l l e g e d l y 
u n r e a s o n a b l e conduct r e g a r d i n g v o c a t i o n a l a s s i s t a n c e . To s u p p o r t 
t h a t c o n c l u s i o n , the Board c i t e d ORS 656.745 and r u l e s promulgated 
t h e r e u n d e r , which a u t h o r i z e the D i r e c t o r to a s s e s s a c i v i l p e n a l t y 
a g a i n s t an employer or i n s u r e r f o r , i n t e r a l i a , making i t 
n e c e s s a r y f o r a c l a i m a n t to r e s o r t to p r o c e e d i n g s a g a i n s t t h e 
i n s u r e r / e m p l o y e r to s e c u r e compensation due. The Board i m p l i c i t l y 
r e asoned t h a t , by empowering the D i r e c t o r to a s s e s s c i v i l 
p e n a l t i e s under the c i r c u m s t a n c e s d e s c r i b e d i n ORS 656.745, t h e 
l e g i s l a t u r e n e c e s s a r i l y i n t e n d e d to e x c l u d e the Board from 
a s s e s s i n g p e n a l t i e s i n l i k e c i r c u m s t a n c e s . 

We need not comment on the c o r r e c t n e s s of t h o s e 
d e c i s i o n s , because t h e y a r e d i s t i n g u i s h a b l e from t h i s c a s e . 
Whereas t h o s e c a s e s i n v o l v e d the a s s e s s m e n t of a p e n a l t y , t h i s 
c a s e i n v o l v e s the a s s e s s m e n t of an a t t o r n e y f e e . I n 
c o n t r a d i s t i n c t i o n to the D i r e c t o r ' s a u t h o r i t y r e g a r d i n g c i v i l 
p e n a l t i e s , the D i r e c t o r has no a u t h o r i t y to impose an a s s e s s e d 
f e e . I n l i g h t of t h a t d i s t i n c t i o n , the r e a s o n i n g a p p l i e d i n the 
c i t e d c a s e s has no a p p l i c a t i o n h e r e . 

E n t i t l e m e n t to an A s s e s s e d Fee under ORS 656.386(1) 

ORS 6 5 6.386(1) p r o v i d e s i n r e l e v a n t p a r t t h a t a R e f e r e e 
or the Board s h a l l a s s e s s an i n s u r e r - p a i d a t t o r n e y f e e where 
c l a i m a n t " p r e v a i l s f i n a l l y " i n a h e a r i n g b e f o r e the R e f e r e e or i n 
a r e v i e w by the Board "from an o r d e r or d e c i s i o n d e n y i ng the c l a i m 
f o r c o m p e n s a t i o n . " See S h o u l d e r s v. S A IF, 300 Or 606, 611-12 
( 1 9 8 6 ) . C l a i m a n t c o n t e n d s t h a t her a t t o r n e y ' s l e t t e r of 
December 16, 1986 r e q u e s t i n g f u r t h e r v o c a t i o n a l a s s i s t a n c e 
amounted to a c l a i m f o r c o mpensation, and t h a t S A I F ' s r e f u s a l to 
p r o v i d e the same amounted to a " d e c i s i o n denying the c l a i m f o r 
c o m p e n s a t i o n . " She f u r t h e r c o n t e n d s t h a t , a l t h o u g h the D i r e c t o r 
g r a n t e d her f u r t h e r a s s i s t a n c e , she d i d not " p r e v a i l f i n a l l y " 
b e f o r e him b e c a u se he d e c l i n e d t o award her an a s s e s s e d f e e . She 
r e a s o n s t h a t she d i d not " p r e v a i l f i n a l l y " u n t i l t h i s R e f e r e e 
awarded her the a s s e s s e d f e e . She then c o n c l u d e s t h a t , b e c a u s e 
she f i n a l l y p r e v a i l e d b e f o r e the R e f e r e e , she i s e n t i t l e d to an . 
a s s e s s e d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . C l a i m a n t ' s r e a s o n i n g i s 
c i r c u l a r and m i s c o n s t r u e s the language of ORS 6 5 6 . 3 8 6 ( 1 ) . 

C o n t r a r y to c l a i m a n t ' s i m p l i c i t a s s e r t i o n , 
ORS 656.386(1) does not a u t h o r i z e an a s s e s s e d f e e f o r m erely 
p r e v a i l i n g on any m a t t e r c o n n e c t e d w i t h her c l a i m f o r 
c o m p ensation. The s t a t u t e r e q u i r e s more. C l a i m a n t must p r e v a i l 
on the i s s u e of c o m p e n s a b i l i t y , i . e . , her e n t i t l e m e n t to 
c o m p ensation. See S h o u l d e r s v. S A I F , s u p r a . Even i f we a c c e p t e d 
c l a i m a n t ' s argument t h a t her a t t o r n e y ' s r e q u e s t f o r f u r t h e r 
v o c a t i o n a l a s s i s t a n c e was a c l a i m f o r compensation and t h a t i t was 
d e n ied by S A I F , i t n e v e r t h e l e s s remains c l e a r t h a t she f i n a l l y 
p r e v a i l e d over t h a t d e n i a l of compensation b e f o r e the D i r e c t o r , 
not the R e f e r e e . ORS 656.386(1) does not a u t h o r i z e an a s s e s s e d 
f e e f o r p r e v a i l i n g b e f o r e the D i r e c t o r . Moreover, a t t o r n e y f e e s 
a r e not " b e n e f i t s " or "compensation" w i t h i n the meaning of t h e 
Workers' Compensation Law. Dotson v. Bohemia, I n c . , 
80 Or App 233, 236, rev den J02 Or 3b ( 1 9 8 6 ) . Hence, the 
a s s e s s m e n t of an a t t o r n e y f e e does not p r e s e n t an i s s u e of 
c o m p e n s a b i l i t y . We f i n d , t h e r e f o r e , t h a t c l a i m a n t d i d not 
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" p r e v a i l f i n a l l y " b e f o r e t h e R e f e r e e f o r p u r p o s e s of 
ORS 6 5 6 . 3 8 6 ( 1 ) . C l a i m a n t i s not e n t i t l e d to an a s s e s s e d f e e under 
ORS 6 5 6 . 3 8 6 ( 1 ) . 

E n t i t l e m e n t to A s s e s s e d Fee under ORS 656.382(1) 

ORS 656.382(1) a u t h o r i z e s t h e a s s e s s m e n t of an a t t o r n e y 
f e e i f the i n s u r e r " r e f u s e s to pay compensation due under an o r d e r 
of a r e f e r e e , board or c o u r t , or o t h e r w i s e u n r e a s o n a b l y r e s i s t s 
t h e payment of compensation." We have a l r e a d y c o n c l u d e d t h a t 
v o c a t i o n a l a s s i s t a n c e i s "compensation" as t h a t term i s d e f i n e d i n 
former ORS 6 5 6 . 0 0 5 ( 9 ) . The r e m a i n i n g i n q u i r y i s whether S A I F 
u n r e a s o n a b l y r e s i s t e d t h e p r o v i s i o n of f u r t h e r v o c a t i o n a l 
a s s i s t a n c e . We c o n c l u d e t h a t i t d i d . 

The o b j e c t i v e s of v o c a t i o n a l a s s i s t a n c e a r e "to r e t u r n 
the worker to employment which i s as c l o s e as p o s s i b l e to t he 
w o r k e r ' s r e g u l a r employment a t a wage as c l o s e as p o s s i b l e to t he 
worker's wage a t the time of i n j u r y . " Former ORS 6 5 6 . 3 4 0 ( 6 ) . The 
e m p l o y e r / i n s u r e r must p r o v i d e a d i r e c t employment p l a n (DEP) i f i t 
f i n d s d i r e c t employment s e r v i c e s n e c e s s a r y and s u f f i c i e n t f o r t he 
worker to a c h i e v e e a r l i e r r e t u r n to work or to o b t a i n s u i t a b l e 
employment. Former OAR 4 3 6 - 1 2 0 - 1 0 0 ( 1 ) . " S u i t a b l e employment" 
means, i n t e r a l i a , employment of t h e k i n d f o r which the worker has 
the n e c e s s a r y knowledge, s k i l l s and a b i l i t i e s , p r o v i d i n g a wage as 
c l o s e as p o s s i b l e to t he wage c u r r e n t l y b e i n g p a i d f o r the 
worker's employment a t i n j u r y . Former OAR 4 3 6 - 1 2 0 - 0 0 5 ( 7 ) ( a ) , ( b ) . 
The e m p l o y e r / i n s u r e r must o f f e r a t r a i n i n g p l a n to t h e worker i f , 
i n t e r a l i a , the DEP i s not s u f f i c i e n t f o r the worker to o b t a i n 
s u i t a b l e employment, o t h e r than because of the c o n d i t i o n of t he 
l a b o r market. Former OAR 4 3 6 - 1 2 0 - 1 2 0 ( 1 ) ( a ) . 

We a r e persuaded t h a t the v o c a t i o n s i d e n t i f i e d f o r t h e 
DEP were not s u i t a b l e . They were not of the ki n d f o r which 
c l a i m a n t has the n e c e s s a r y knowledge, s k i l l s and a b i l i t i e s . They 
a l l r e q u i r e c o n s i d e r a b l e c l e r i c a l s k i l l s and/or p u b l i c c o n t a c t . 
C l a i m a n t i s not c o m p e t i t i v e i n c l e r i c a l work, because she a c q u i r e d 
her c l e r i c a l t r a i n i n g over 30 y e a r s ago and has not worked i n t h a t 
f i e l d s i n c e t h e n . She f a i l e d the s t a t e c l e r i c a l e x a m i n a t i o n and 
was not q u a l i f i e d f o r p o s i t i o n s to which she was r e f e r r e d by her 
v o c a t i o n a l c o u n s e l o r . Moreover, a l t h o u g h c l a i m a n t has p r i o r work 
e x p e r i e n c e i n v o l v i n g p u b l i c c o n t a c t , her l a c k of p u b l i c c o n t a c t 
s k i l l s i s w e l l documented i n the v o c a t i o n a l r e p o r t s . Her 
v o c a t i o n a l c o u n s e l o r made numerous r e f e r e n c e to c l a i m a n t ' s poor 
p h y s i c a l a p p e a r a n c e , grooming and p e r s o n a l h y g i e n e . I n d e e d , t h e 
c o u n s e l o r l a t e r recommended c l o s u r e of c l a i m a n t ' s v o c a t i o n a l f i l e , 
d e s c r i b i n g her appearance as a " d e t r i m e n t " to her reemployment. 

F u r t h e r m o r e , the v o c a t i o n s i d e n t i f i e d f o r the DEP d i d 
not p r o v i d e s t a r t i n g wages comparable to the wage c u r r e n t l y b e i n g 
p r o v i d e d f o r c l a i m a n t ' s employment a t i n j u r y , i . e . , c u s t o d i a l 
worker. Those v o c a t i o n s o f f e r s t a r t i n g wages r a n g i n g from $3.35 
to $4.26. That i s f a r lower than the $7.09 h o u r l y wage t h a t 
c l a i m a n t c o u l d be e a r n i n g as a c u s t o d i a l worker. 

Because the DEP was i n a d e q u a t e to r e t u r n c l a i m a n t t o 
s u i t a b l e employment, S A I F s h o u l d have r e f e r r e d c l a i m a n t f o r 
v o c a t i o n a l t r a i n i n g . See former OAR 4 3 6 - 1 2 0 - 1 2 0 ( 1 ) ( a ) . F o l l o w i n g 
our r e v i e w of t h i s r e c o r d , we f i n d t h a t SAIF d i d not have a 
l e g i t i m a t e b a s i s f o r r e f u s i n g to r e f e r c l a i m a n t f o r v o c a t i o n a l 
t r a i n i n g . A c c o r d i n g l y , we f i n d t h a t i t s r e f u s a l to do so was 
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u n r e a s o n a b l e . See P e t e r s o n v. S A I F , 78 Or App 167, 172, r e v den 
301 Or 193 ( 1 9 8 6 ) . A c c o r d i n g l y , an a s s e s s e d f e e was p r o p e r l y 
imposed. 

Amount of A s s e s s e d Fee 

The R e f e r e e awarded c l a i m a n t an a s s e s s e d f e e of $500 i n 
h i s o r i g i n a l o r d e r dated March 14, 1988. He then approved an 
a s s e s s e d f e e of $425 by Order Approving Fees dated March 25, 
1988. SAIF a r g u e s t h a t the l a t t e r o r d e r s u p e r s e d e d the o r i g i n a l 
o r d e r , w h i l e c l a i m a n t a r g u e s t h a t t h e o r i g i n a l a s s e s s e d f e e award 
of $500 s h o u l d be a f f i r m e d . 

We c o n c l u d e t h a t t h e o r d e r dated March 14 d e a l t w i t h 
a t t o r n e y f e e s . S i n c e the o r d e r of March 25 does not p u r p o r t t o 
a l t e r or r e p u b l i s h the p r i o r o r d e r , the o r d e r s appear to be 
c u m u l a t i v e . However, as o n l y one f e e i s a p p r o p r i a t e , we f i n d t h a t 
the March 14 o r d e r award was a p p r o p r i a t e and s e t a s i d e t h e March 
o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r dated March 14, 1988 i s a f f i r m e d . 
The March 25, 1988 o r d e r i s s e t a s i d e . 

LINDA L. SMITH, Claimant WCB 86-16686 
R o l l , e t a l . , Claimant's Attorneys November 20, 1989 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
a n x i e t y c o n d i t i o n . On r e v i e w the i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t w i t h the 
f o l l o w i n g a d d i t i o n s . 

C l a i m a n t d i d r e c e i v e m e d i c a l s e r v i c e s f o r her a n x i e t y 
c o n d i t i o n stemming from the p a i n i n her s h o u l d e r and i n a b i l i t y to 
f u n c t i o n n o r m a l l y . Dr. Steinmann, her t r e a t i n g p h y s i c i a n , 
recommended methods to r e l i e v e her s t r e s s . ( E x . 2 8 b ~ 2 ) . 

C l a i m a n t ' s a n x i e t y c o n d i t i o n was d i s a b l i n g a s 
demonstrated by e p i s o d e s of d e p r e s s i o n , c r y i n g , and d i f f i c u l t y 
s l e e p i n g . ( T r . 41-43) 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s compensable r i g h t s h o u l d e r i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g c a u s e of her a n x i e t y d i s a b i l i t y and need f o r 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt the R e f e r e e ' s C o n c l u s i o n s of Law w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 
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An i n j u r e d worker i s e n t i t l e d to a l l r e a s o n a b l e 
and n e c e s s a r y m e d i c a l s e r v i c e s f o r a compensable i n j u r y . 
ORS 656.245. I n o r d e r t o prove c o m p e n s a b i l i t y of m e d i c a l 
s e r v i c e s , the compensable i n j u r y need not be the s o l e c a u s e , or 
the most s i g n i f i c a n t c a u s e of the need f o r t r e a t m e n t , but r a t h e r 
a m a t e r i a l c a u s e . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . The f a c t t h a t a d i a g n o s e d 
c o n d i t i o n o n l y r e q u i r e s m e d i c a l s e r v i c e s and i s n o n d i s a b l i n g does 
not n e c e s s a r i l y mean t h a t the c o n d i t i o n i s not compensable. 
Johnson v. Hamilton E l e c t r i c , 90 Or App 161 ( 1 9 8 8 ) . 

ORS 656.005 does not d e f i n e " m e d i c a l s e r v i c e s . " The 
c o u r t i n F i n c h v. S t a y t o n Canning Co., 93 Or App 168 ( 1 9 8 8 ) , w h i l e 
p o i n t i n g out t h a t t h e r e i s no d e f i n i t i o n f o r the term " m e d i c a l 
s e r v i c e s " as found i n ORS 656 .005(7) ( a ) , h e l d t h a t the c l a i m a n t 
who had symptoms, and sought the a s s i s t a n c e of a p h y s i c i a n f o r 
t r e a t m e n t even though no a c t u a l t r e a t m e n t was recommended, had 
r e c e i v e d the r e q u i r e d " m e d i c a l s e r v i c e s " and s u f f e r e d a 
compensable o c c u p a t i o n a l d i s e a s e . The c o u r t s a i d , "That no 
t r e a t m e n t i s a v a i l a b l e f o r an i n j u r y or d i s e a s e does not mean t h a t 
a c l a i m a n t i s not i n j u r e d or s i c k . " i_d a t 173. 

Here, c l a i m a n t , w h i l e r e c e i v i n g m e d i c a l s e r v i c e s f o r her 
compensable s h o u l d e r i n j u r y , sought her t r e a t i n g p h y s i c i a n ' s 
a d v i c e w i t h r e g a r d to her a n x i e t y and s t r e s s stemming from t h e 
s h o u l d e r p a i n and her i n a b i l i t y to f u n c t i o n n o r m a l l y . These 
problems m a n i f e s t e d t h e m s e l v e s through e p i s o d e s of d e p r e s s i o n , 
c r y i n g , and s l e e p i n g d i f f i c u l t i e s . Dr. Steinmann, her p h y s i c i a n , 
d i d not p r e s c r i b e s p e c i f i c m e d i c a l t r e a t m e n t but recommended 
methods, s p e c i f i c to her needs, to r e l i e v e her a n x i e t y . We 
c o n c l u d e t h a t the p h y s i c i a n ' s c o n s u l t a t i o n r e g a r d i n g c l a i m a n t ' s 
a n x i e t y was " m e d i c a l s e r v i c e s " f o r the purpose of ORS 6 5 6 . 0 0 5 ( 8 ) . 

Moreover, we f i n d the symptoms stemming from c l a i m a n t ' s 
a n x i e t y ( d e p r e s s i o n , c r y i n g and s l e e p i n g d i f f i c u l t i e s ) , to be 
d i s a b l i n g . 

A c c o r d i n g l y , we a g r e e w i t h the R e f e r e e t h a t c l a i m a n t ' s 
a n x i e t y c o n d i t i o n was m a t e r i a l l y r e l a t e d to her compensable r i g h t 
s h o u l d e r i n j u r y . T h e r e f o r e , the d e n i a l s h o u l d be s e t a s i d e . 

ORDER 

The R e f e r e e ' s o r d e r dated A p r i l 1, 1988, as r e c o n s i d e r e d 
May 23, 1988, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded an a s s e s s e d f e e of $625, to be p a i d by t h e 
i n s u r e r . The Board approves a c l i e n t - p a i d f e e , not t o exceed 
$1339 .50. _ _ _ _ _ _ _ _ _ _ _ _ 

FRANK L. STODDARD, Claimant WCB 84-10872 
Emmons, Kyle, et a l . , Claimant's Attorneys November 20, 1989 
Brian L. Pocock, Defense Attorneys Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Seymour's o r d e r t h a t : ( 1 ) upheld i n s u r e r ' s d e n i a l of m o d i f i c a t i o n s 
and removal of a r c h i t e c t u r a l b a r r i e r s i n c l a i m a n t ' s home; and 
(2) d e c l i n e d to a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d 
u n r e a s o n a b l e r e s i s t a n c e or f a i l u r e to pay f o r a home a i r 
c o n d i t i o n e r . The i n s u r e r c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of 
the o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s s u r g e r y 
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c l a i m ; ( 2 ) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r home a i r 
c o n d i t i o n i n g ; (3) s e t a s i d e i t s d e n i a l of r e p a i r s f o r c l a i m a n t ' s 
van; ( 4 ) s e t a s i d e i t s d e n i a l of p h y s i c a l r e h a b i l i t a t i o n 
equipment; and ( 5 ) awarded c a r r i e r - p a i d a t t o r n e y f e e s of $3,000. 
The i n s u r e r a l s o moves t h e Board t o c o n s i d e r a d d i t i o n a l e v i d e n c e 
r e g a r d i n g c l a i m a n t ' s proposed s u r g e r y , or a l t e r n a t i v e l y , t o 
remand. S i n c e we have no a u t h o r i t y t o r e v i e w e v i d e n c e t h a t was 
not f i r s t c o n s i d e r e d by t h e R e f e r e e , we t r e a t the i n s u r e r ' s motion 
as one f o r remand. We deny t h e motion and a f f i r m t h e R e f e r e e ' s 
o r d e r . 

ISSUES 

(1) Payment f o r m o d i f i c a t i o n s and removal of 
a r c h i t e c t u r a l b a r r i e r s i n c l a i m a n t ' s home; 

( 2 ) Payment f o r a i r - c o n d i t i o n i n g i n c l a i m a n t ' s home; 

(3) P e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e t o pay f o r 
c l a i m a n t ' s home a i r c o n d i t i o n i n g ; 

(4 ) D e n i a l of s u r g e r y ; 

( 5 ) Payment f o r r e p a i r of c l a i m a n t ' s van; 

( 6 ) Payment f o r p h y s i c a l r e h a b i l i t a t i o n equipment; 

(7) A t t o r n e y f e e s p a y a b l e to c l a i m a n t i n the amount of 
$3,000; 

(8) Remand f o r a d d i t i o n a l e v i d e n c e on the i s s u e of 
c l a i m a n t ' s proposed s u r g e r y . 

FINDINGS OF FACT 

We adopt the f i n d i n g s of f a c t as s e t f o r t h i n t h e 
" F i n d i n g s and O p i n i o n " s e c t i o n of the R e f e r e e ' s o r d e r , w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n : 

C l a i m a n t , s i n c e h i s d i v o r c e , has had f u l l time 
a s s i s t a n t s to h e l p him i n h i s home. At the p r e s e n t t i m e , c l a i m a n t 
i s u nable to use the shower i n h i s home, due to a r c h i t e c t u r a l 
b a r r i e r s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t r e q u i r e s a t t e n d a n t c a r e a t home. The removal 
Of a r c h i t e c t u r a l b a r r i e r s i s not a r e a s o n a b l e and n e c e s s a r y 
m e d i c a l s e r v i c e . 

CONCLUSIONS OF LAW 

We adopt t h o s e p o r t i o n s of t h e R e f e r e e ' s o p i n i o n 
c o n c e r n i n g the i s s u e s of c l a i m a n t ' s van, p h y s i c a l r e h a b i l i t a t i o n 
equipment, s u r g e r y and p e n a l t y and a t t o r n e y f e e s . We a d d r e s s t h e 
i s s u e s of remand, a r c h i t e c t u r a l b a r r i e r s and home a i r c o n d i t i o n i n g , 

Request f o r remand 

Under ORS 6 5 6 . 2 9 5 ( 5 ) , the Board may remand a c a s e t o t h e 
R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g i f we determ i n e t h a t the c a s e 
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has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v eloped or heard by the r e f e r e e . " To m e r i t remand, c l a i m a n t 
must e s t a b l i s h t h a t m a t e r i a l e v i d e n c e was u n o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e the h e a r i n g . B e r n a r d L. Osborn, 
37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 152 ( 1 9 8 6 ) . 

A h e a r i n g was h e l d on F e b r u a r y 10, 1987, and the r e c o r d 
was h e l d open t o r e c e i v e e v i d e n c e u n t i l J u l y 28, 1987. From March 
through June, 1987, d e p o s i t i o n s were ta k e n from c l a i m a n t ' s d o c t o r s 
and from a d o c t o r who performed an independent m e d i c a l e x a m i n a t i o n 
upon c l a i m a n t . The i n s u r e r s e e k s to o b t a i n remand, based upon a 
J a n u a r y , 1988 independent m e d i c a l e x a m i n a t i o n and r e p o r t by a 
f o u r t h p h y s i c i a n . 

We f i n d t h a t t h i s c a s e was s u f f i c i e n t l y developed and 
heard by the R e f e r e e . Moreover, the i n s u r e r has f a i l e d to show 
t h a t , w i t h due d i l i g e n c e , i t c o u l d not o b t a i n the d o c t o r ' s r e p o r t 
b e f o r e the h e a r i n g . We t h e r e f o r e deny the i n s u r e r ' s r e q u e s t t o 
remand t h i s m a t t e r f o r c o n s i d e r a t i o n of the p o s t - h e a r i n g m e d i c a l 
r e p o r t of a second independent m e d i c a l examiner. 

Removal of a r c h i t e c t u r a l b a r r i e r s 

The R e f e r e e upheld the i n s u r e r ' s d e n i a l of funds f o r the 
m o d i f i c a t i o n s and removal of a r c h i t e c t u r a l b a r r i e r s i n c l a i m a n t ' s 
house. The R e f e r e e found t h a t c l a i m a n t was not e n t i t l e d t o such 
e x p e n d i t u r e s because the s e r v i c e s were not of the same kind or 
c l a s s a s t h o s e s p e c i f i c a l l y enumerated i n ORS 6 5 6 . 2 4 5 ( 1 ) . We 
agree w i t h the R e f e r e e ' s r u l i n g , but base our d e c i s i o n upon the 
f o l l o w i n g grounds. 

M e d i c a l s e r v i c e s a r e compensable p r o v i d e d they a r e 
r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d i n the t r e a t m e n t of t h e 
compensable i n j u r y . West v. S A I F , 74 Or App 317, 320 ( 1 9 8 5 ) ; 
McGarry v. S A I F , 24 Or App 883, 888 ( 1 9 7 6 ) . I n the p r e s e n t c a s e , 
removal of the a r c h i t e c t u r a l b a r r i e r s would a l l o w c l a i m a n t t o t a k e 
a shower, but would not a l l o w him t o l i v e w i t h o u t a t t e n d a n t c a r e . 

Although we a g r e e t h a t the use of shower f a c i l i t i e s 
would p r o v i d e some degree of independence f o r c l a i m a n t , the r e c o r d 
does not show t h a t c l a i m a n t would be a b l e to perform t h i s or o t h e r 
t a s k s w i t h o u t the a s s i s t a n c e of c a r e g i v e r s . Thus, t h e r e i s no 
need t o d e c i d e whether such a s e r v i c e i s c o v e r e d under 
ORS 5 6 . 2 4 5 ( 1 ) , s i n c e even i f i t were c o v e r e d , the s e r v i c e would 
not be r e a s o n a b l e and n e c e s s a r y i n t h i s c a s e . 

Home a i r c o n d i t i o n i n g 

The R e f e r e e found t h a t a i r c o n d i t i o n i n g f o r c l a i m a n t ' s 
r e s i d e n c e was a m e d i c a l n e c e s s i t y and the i n s u r e r , even though i t 
had once p a i d f o r the s e r v i c e , was o b l i g a t e d to pay f o r i t a g a i n 
when c l a i m a n t s u b s e q u e n t l y moved to a n o t h e r r e s i d e n c e . We a g r e e , 
but base our c o n c l u s i o n upon the f o l l o w i n g r e a s o n i n g . 

The p r o v i s i o n of a i r c o n d i t i o n i n g was r e a s o n a b l e and 
n e c e s s a r y i n l i g h t of the f a c t t h a t c l a i m a n t had moved to a new 
r e s i d e n c e because of d i v o r c e , and because i t had been 15 y e a r s 
s i n c e t h e i n s u r e r had p u r c h a s e d the f i r s t a i r c o n d i t i o n e r . 
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ORDER 

The R e f e r e e ' s o r d e r dated August 19,1987 i s a f f i r m e d . 
For s e r v i c e s on r e v i e w c o n c e r n i n g the i n s u r e r ' s c r o s s - r e q u e s t 
( e x c e p t the a t t o r n e y f e e i s s u e ) , c l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e of $1,100, to be p a i d by t h e i n s u r e r . A c l i e n t - p a i d 
f e e , not to exceed $560, i s approved. 

DAVID L. VORDERSTRASSE, Claimant WCB 86-14401 
Emmons, e t a l . , Claimant's Attorneys November 20, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members Gerne r and C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e G a r a v e n t a ' s o r d e r 
which upheld t h e i n s u r e r ' s d e n i a l of m e d i c a l s e r v i c e s and i t s 
d e n i a l of both an a g g r a v a t i o n c l a i m and an o c c u p a t i o n a l d i s e a s e 
c l a i m . The i n s u r e r c r o s s - r e q u e s t s r e v i e w from t h a t p o r t i o n of t h e 
R e f e r e e ' s o r d e r which awarded a c a r r i e r - p a i d a t t o r n e y ' s f e e f o r 
" c l a r i f y i n g " a d e n i a l . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

The f i r s t i s s u e i s whether c l a i m a n t has proven by a 
preponderance of t h e e v i d e n c e t h a t the m e d i c a l s e r v i c e s , which he 
o b t a i n e d i n August 1986, a r e a t t r i b u t a b l e to h i s a c c e p t e d w r i s t 
i n j u r y . 

The second i s s u e i s whether c l a i m a n t has proven by a 
preponderance of t he e v i d e n c e t h a t h i s Raynaud's phenomenon i s a 
compensable o c c u p a t i o n a l d i s e a s e . 

The f i n a l i s s u e i s whether c l a i m a n t i s e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y ' s f e e f o r " c l a r i f y i n g " a d e n i a l which i s 
o t h e r w i s e u p h e l d . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s r i g h t w r i s t on March 5, 
1982. C l a i m a n t s u f f e r e d a c h r o n i c r i g h t w r i s t s p r a i n . The c l a i m 
was a c c e p t e d a s n o n d i s a b l i n g . C l a i m a n t sought a d d i t i o n a l m e d i c a l 
t r e a t m e n t f o r a s o r e r i g h t w r i s t i n l a t e 1983. The i n s u r e r d e n i e d 
c o m p e n s a b i l i t y of t h e m e d i c a l t r e a t m e n t and an a g g r a v a t i o n c l a i m 
on March 14, 1984. By s t i p u l a t i o n of December 20, 1984, t h e 
i n s u r e r agreed t o pay f o r t r e a t m e n t of both the l e f t and r i g h t 
w r i s t s . The p a r t i e s agreed t h a t c l a i m a n t had no permanent 
impairment and was e n t i t l e d t o no time l o s s b e n e f i t s . 

I n August 1986, c l a i m a n t saw Dr. E l l i s o n f o r p a i n , 
numbness and reduced c i r c u l a t i o n i n .both hands. Dr. E l l i s o n 
d i a gnosed Raynaud's phenomenon. The i n s u r e r then i s s u e d a d e n i a l 
of m e d i c a l s e r v i c e s on October 13, 1986. The d e n i a l s t a t e d t h a t 
c l a i m a n t ' s compensable i n j u r y had not a g g r a v a t e d . I t s t a t e d t h a t 
c l a i m a n t ' s " u l n a r n e u r o p a t h y " was u n r e l a t e d to the compensable 
i n j u r y . 

The i n s u r e r i s s u e d a second d e n i a l on December 8, 1986. 
That d e n i a l s t a t e d i n r e l e v a n t p a r t : 

"[W]e... supplement t h a t d e n i a l t o s p e c i f y t h a t 
not o n l y a r e your c u r r e n t w r i s t problems not 
a t t r i b u t a b l e t o your 1986 employment Your 
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1986 w r i s t problems appear to be i n the n a t u r e 
of a d i s e a s e p r o c e s s . Thus any c l a i m you a r e 
p r e s e n t i n g r e g a r d i n g the 1986 problems i s i n the 
n a t u r e of an o c c u p a t i o n a l d i s e a s e c l a i m . Your 
work a c t i v i t y . . . i s not the major c o n t r i b u t i n g 
c a u s e of any c u r r e n t c o n d i t i o n i n your w r i s t s 
and hands, nor i s i t the major c o n t r i b u t i n g 
c a u s e of any w o r s e n i n g of u n d e r l y i n g c o n d i t i o n s 
i n your w r i s t s and hands. 

"Thus, we a r e denying any a g g r a v a t i o n of your 
p r i o r i n d u s t r i a l i n j u r y c l a i m s and we a r e 
denying any p r e s e n t (1986) o c c u p a t i o n a l d i s e a s e 
c l a i m . " 

C l a i m a n t ' s a c c e p t e d i n j u r y has no c a u s a l r e l a t i o n s h i p t o 
the problems he had i n 1986 which a r e the s u b j e c t of t h i s c a s e . 

C l a i m a n t has Raynaud's phenomenon. C l a i m a n t ' s work 
a c t i v i t i e s were the major c a u s e of the Raynaud's phenomenon. 
C l a i m a n t had no u n d e r l y i n g c o n d i t i o n which was worsened by h i s 
work a c t i v i t i e s . Raynaud's phenomenon i s a temporary spasm of the 
blood v e s s e l s of the hands which c a u s e s the hands to f e e l c o l d and 
t u r n e i t h e r b l u e or w h i t e . The p r i m a r y m e d i c a l t r e a t m e n t f o r t h i s 
phenomenon i s t o a v o i d t h e a c t i v i t i e s which c a u s e i t ; however, 
o c c a s i o n a l l y s u r g e r y i s performed. C l a i m a n t does not need 
s u r g e r y . Raynaud's phenomenon does not r e p r e s e n t an i r r e v e r s i b l e 
change i n the t i s s u e s of the hands. The o n l y way Raynaud's 
phenomenon i s m a n i f e s t e d i s by the c h a r a c t e r i s t i c symptoms. 

CONCLUSIONS 

There i s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s a c c e p t e d 
i n j u r y b e a r s any r e l a t i o n s h i p to the problems he had i n 1986. 
A c c o r d i n g l y , to the e x t e n t t h a t the d e n i a l s deny t h a t c l a i m a n t ' s 
compensable i n j u r y c o n t r i b u t e d t o h i s problems i n 1986, they a r e 
c o r r e c t . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t has a m e d i c a l 
c o n d i t i o n (Raynaud's phenomenon), but t h a t i t has r e q u i r e d no 
t r e a t m e n t and, t h e r e f o r e , i s not compensable because i t has not 
r e q u i r e d m e d i c a l t r e a t m e n t or cau s e d d i s a b i l i t y . We d i s a g r e e w i t h 
t h a t c o n c l u s i o n . C l a i m a n t c l e a r l y sought t r e a t m e n t from 
Dr. E l l i s o n b ecause of p a i n and numbness i n h i s hands. 
Dr. E l l i s o n a ttempted to d i a g n o s e the problems and a l s o r e f e r r e d 
c l a i m a n t to Dr. Throop f o r a d d i t i o n a l d i a g n o s t i c t r e a t m e n t . The 
f a c t t h a t the o n l y t r e a t m e n t a v a i l a b l e f o r the Raynaud's 
phenomenon i s to s t o p doing the a c t i v i t i e s which c a u s e i t does not 
mean t h a t c l a i m a n t ' s attempt to have the problem d i a g n o s e d and 
t r e a t e d i s not compensable. See C o l l i n s v. Hygenic Corp. of 
Oregon, 86 Or App 484 ( 1 9 8 7 ) . 

The i n s u r e r a r g u e s t h a t Raynaud's phenomenon i s not a 
d i s e a s e because i t i s merely a symptomatic c o n d i t i o n . We 
d i s a g r e e . Although Dr. Button s t a t e s t h a t t h e r e i s no 
p a t h o l o g i c a l change, he a l s o e x p l a i n s t h a t Raynaud's phenomenon i s 
more tha n symptoms. I t i s an a c t u a l , a l b e i t temporary, spasm of 
the blood v e s s e l s of the hands which c a u s e s them to t u r n b lue or 
w h i t e and to f e e l c o l d . I n o t h e r words, the work c a u s e d temporary 
p h y s i c a l changes i n c l a i m a n t ' s hands. We f i n d Dr. B u t t o n ' s 
d e s c r i p t i o n of the p r o c e s s more p e r s u a s i v e than h i s r e f u s a l t o 
d e s c r i b e i t as p a t h o l o g i c a l . We c o n c l u d e t h a t Raynaud's 
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phenomenon i s a d i s e a s e and t h a t i t i s compensable because 
c l a i m a n t ' s work i s the major c a u s e of i t . 

B e c ause the R e f e r e e c o n c l u d e d t h a t the Raynaud's 
phenomenon was c a u s e d by c l a i m a n t ' s work, she c l a r i f i e d the d e n i a l 
to s p e c i f y t h a t i t was c a u s e d by the work, a l b e i t not 
compensable. The R e f e r e e awarded an i n s u r e r - p a i d a t t o r n e y ' s f e e 
b e c a u s e she c l a r i f i e d t h e e mployer's d e n i a l . We need not a d d r e s s 
the a p p r o p r i a t e n e s s of the R e f e r e e ' s a c t i o n because our d e c i s i o n 
on the o c c u p a t i o n a l d i s e a s e d e n i a l moots the n e c e s s i t y of 
c l a r i f y i n g the d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r , dated November 12, 1987, i s 
a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The i n s u r e r ' s d e n i a l of 
c l a i m a n t ' s Reynaud phenomenon c l a i m i s s e t a s i d e and the c l a i m i s 
remanded t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g the a f o r e m e n t i o n e d 
c l a i m , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y ' s f e e 
of $2,000, t o be p a i d by the i n s u r e r . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , not to exceed 
$1,009, i s approved. 

GALE J. WARREN, Claimant WCB 87-15662 
S t a r r & Vinson, Claimant's Attorneys November 20, 1989 
Cummins, Cummins, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Young's o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r her' b i l a t e r a l c a r p a l t u n n e l syndrome. On 
r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t has worked i n plywood m i l l s f o r the p a s t e i g h t 
to t e n y e a r s . She began working i n the employer's m i l l i n 
May 1987. P r i o r t o t h a t t i m e , she had e x p e r i e n c e d no problems 
w i t h her hands or w r i s t s . She i n i t i a l l y worked f o r the employer 
as a u t i l i t y p e r s o n , was l a i d o f f a f t e r t h r e e weeks, and r e t u r n e d 
a s h o r t time l a t e r to work e x c l u s i v e l y as a d r y e r f e e d e r . The 
l a t t e r j o b r e q u i r e d c l a i m a n t t o move wet wood from a c a r t onto a 
c o n v e y o r . The j o b i n v o l v e d r e p e t i t i v e g r a s p i n g , p u l l i n g and 
t w i s t i n g w i t h both hands. There i s no e v i d e n c e t h a t c l a i m a n t ' s 
o ff-work a c t i v i t i e s i n v o l v e d r e p e t i t i v e , s t r e n u o u s use of her 
hands. 

S h o r t l y a f t e r b e g i n n i n g work as a d r y e r f e e d e r , c l a i m a n t 
d eveloped a c h i n g i n both hands and w r i s t s . She c o n t i n u e d to work, 
her p a i n i n c r e a s e d , and she developed numbness, t i n g l i n g and 
s w e l l i n g i n both hands. Her symptoms i n c r e a s e d to the p o i n t t h a t 
she sought t r e a t m e n t from her f a m i l y p h y s i c i a n , Dr. B e c k w i t h . He 
r e f e r r e d her to Dr. S c h a c h n e r , o r t h o p e d i c surgeon, who d i a g n o s e d 
c a r p a l t u n n e l syndrome and recommended s u r g e r y . S e r i a l n e r v e 
c o n d u c t i o n s t u d i e s performed i n September 1987 i d e n t i f i e d a 
b i l a t e r a l abnormal f o c a l s l o w i n g a p p r o x i m a t e l y two to t h r e e 
c e n t i m e t e r s d i s t a l from the w r i s t c r e a s e . 
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Claimant f i l e d an o c c u p a t i o n a l disease c l a i m w i t h t h e 
employer i n August 1987. The c l a i m was de n i e d , and she requested 
a h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

Claimant's symptoms are a t t r i b u t a b l e t o c a r p a l t u n n e l 
syndrome, which i s d e f i n e d as a complex o f symptoms r e s u l t i n g from 
compression and oxygen d e p r i v a t i o n o f the median nerve i n t h e 
c a r p a l t u n n e l . Claimant's work a c t i v i t i e s w i t h t h e employer were 
the major c o n t r i b u t i n g cause of the onset or worsening o f her 
c a r p a l t u n n e l syndrome. 

CONCLUSIONS AND OPINION 

The employer contends t h a t the. Referee e r r e d i n 
c o n c l u d i n g t h a t c l a i m a n t had demonstrated a compensable 
o c c u p a t i o n a l d i s e a s e . We d i s a g r e e . 

Claimant must demonstrate t h a t her work w i t h t h e 
employer was the major c o n t r i b u t i n g cause o f the onset or 
worsening o f her o c c u p a t i o n a l d i s e a s e . Wheeler v. Boise Cascade 
Corp., 298 Or 452 ( 1 9 8 5 ) ; D e t h l e f s v. Hyster Co., 295 Or 298 
(1 9 8 3 ) ; W e l l e r v. Union C a r b i d e , 288 Or 27 (197 9 ) . Here, t he 
p i v o t a l i s s u e i s whether c l a i m a n t ' s " o c c u p a t i o n a l d i sease" i s the 
s l o w i n g i n the median nerve i d e n t i f i e d i n e l e c t r o d i a g n o s t i c t e s t s , 
or t h e c l i n i c a l c o n d i t i o n , d e s c r i b e d as " c a r p a l t u n n e l syndrome," 
r e s u l t i n g from compression and oxygen d e p r i v a t i o n o f the median 
nerve. 

The c a u s a t i o n i s s u e i n t h i s case i s the type o f complex 
med i c a l q u e s t i o n t h a t r e q u i r e s e x p e r t medical a n a l y s i s . The 
r e c o r d c o n t a i n s r e l e v a n t m e d i c a l o p i n i o n s from t r e a t i n g o r t h o p e d i c 
surgeon Schachner and Dr. Nathan, hand surgeon. The o p i n i o n s o f 
both m e d i c a l e x p e r t s s u p p o r t the f o l l o w i n g f i n d i n g s and 
c o n c l u s i o n s . F i r s t , c l a i m a n t e x p e r i e n c e d no d i f f i c u l t i e s w i t h her 
hands or w r i s t s b e f o r e she began w o r k i n g f o r t h e employer. 
Second, c l a i m a n t ' s work w i t h t h e employer was the major 
c o n t r i b u t i n g cause o f her c u r r e n t b i l a t e r a l w r i s t and hand 
symptoms. T h i r d , those symptoms are a t t r i b u t a b l e t o " c a r p a l 
t u n n e l syndrome," d e f i n e d as a complex of symptoms r e s u l t i n g from 
compression and oxygen d e p r i v a t i o n of the median nerve i n t h e 
c a r p a l t u n n e l . 

A c c o r d i n g l y , i f " c a r p a l t u n n e l syndrome" i s the 
" o c c u p a t i o n a l d i s e a s e " i n t h i s case, c l a i m a n t has demonstrated a 
compensable d i s e a s e . However, t he employer d i s a g r e e s w i t h t h i s 
c h a r a c t e r i z a t i o n o f c l a i m a n t ' s d i s e a s e . I t r e l i e s , i n s t e a d , on an 
a l t e r n a t i v e d e f i n i t i o n put f o r t h by Dr. Nathan, who performed an 
independent medical e x a m i n a t i o n i n September 1987. I f we accept 
Dr. Nathan's o p i n i o n , c l a i m a n t has not demonstrated a compensable 
o c c u p a t i o n a l d i s e a s e . He d e f i n e d c l a i m a n t ' s disease as t h e 
s l o w i n g o f th e median nerve i d e n t i f i e d i n e l e c t r o d i a g n o s t i c 
t e s t s . He f u r t h e r opined t h a t t h i s nerve s l o w i n g was e n t i r e l y 
i d e o p a t h i c i n o r i g i n and was not worsened by c l a i m a n t ' s work 
a c t i v i t y . 

The Referee r e j e c t e d Dr. Nathan's o p i n i o n and conciuaea 
t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome was a compensable 
o c c u p a t i o n a l d i s e a s e . We agree. I n ord e r t o be compensable, an 
o c c u p a t i o n a l disease must r e q u i r e t r e a t m e n t or r e s u l t i n 
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d i s a b i l i t y or death . ORS 656 .804 and former 656 . 005 ( 8 ) ( a ) . 
C laimant i s not see k i n g t r e a t m e n t f o r a s l o w i n g o f the median 
nerve but f o r her c l i n i c a l c o n d i t i o n , c h a r a c t e r i z e d as c a r p a l 
t u n n e l syndrome. Dr. Nathan concedes t h a t t r e a t m e n t o f c l a i m a n t ' s 
median nerve s l o w i n g would be i n a p p r o p r i a t e i n the absence o f 
symptoms, i . e . , u n t i l t h e onset o f c a r p a l t u n n e l syndrome. 
Furth e r m o r e , when t r e a t m e n t i s p r o v i d e d , i t does n o t h i n g t o 
c o r r e c t t h e u n d e r l y i n g s l o w i n g o f the median nerve but merely 
r e l i e v e s symptoms by a l l o w i n g more blood and oxygen t o reach t h e 
nerve. F i n a l l y , c l a i m a n t ' s c o n d i t i o n i s d i s a b l i n g because o f her 
symptom complex, not the s l o w i n g of her median nerve. 

A f t e r c o n s i d e r i n g these f a c t o r s , we conclude t h a t 
c l a i m a n t * c a r p a l t u n n e l syndrome i s a compensable o c c u p a t i o n a l 
d i s e a s e . A c c o r d i n g l y , we a f f i r m t h e Referee's d e c i s i o n on t h i s 
i s s u e . 

ORDER 

The Referee's o r d e r dated January 7, 1988 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed f ee of $637.50 f o r 
s e r v i c e s on r e v i e w , t o be p a i d by t h e s e l f - i n s u r e d employer. The 
Board approves a c l i e n t - p a i d fee f o r the s e l f - i n s u r e d employer's 
a t t o r n e y , not t o exceed $1,273. 

JOHN R. WATTS, Claimant WCB 87-19057 
M e r r i l l Schneider, et a l . , Claimant's Attorneys November 20, 1989 
Schuyler T. Wallace, Jr., Defense Attorney Order on Review 

Reviewed by Board Members Cushing and Gerner. 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee 
Be n n e t t ' s o r d e r t h a t assessed an a t t o r n e y fee of $75 f o r t h e 
i n s u r e r ' s l a t e payment o f temporary d i s a b i l i t y and me d i c a l 
s e r v i c e s compensation. A h i g h e r a t t o r n e y fee i s sought by 
c l a i m a n t . A l t h o u g h t h e i n s u r e r has not f o r m a l l y c r o s s - r e q u e s t e d 
r e v i e w , i t argues i n i t s b r i e f t h a t : (1) c l a i m a n t was 
t i m e - b a r r e d from r a i s i n g t h e p e n a l t y and a t t o r n e y f e e i s s u e ; 
(2) t h e assessment of a p e n a l t y was improper because i t s d e l a y i n 
the payment o f c l a i m a n t ' s compensation was not unreasonable; and 
(3) t h e a t t o r n e y f e e awarded t o c l a i m a n t a t the h e a r i n g was 
e x c e s s i v e . On r e v i e w , t h e i s s u e s are t i m e l i n e s s , t h e assessment 
of a p e n a l t y , and t h e amount of c l a i m a n t ' s a t t o r n e y f e e . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r argues t h a t "ORS 12.100(2)" b a r r e d c l a i m a n t 
from se e k i n g a p e n a l t y and a t t o r n e y fee f o r i t s l a t e payment o f 
temporary d i s a b i l i t y b e n e f i t s and medical s e r v i c e expenses. We 
d i s a g r e e . We are bound by t h e Workers* Compensation Law as s e t 
f o r t h i n ORS Chapter 656. ORS Chapter 12 has no a p p l i c a t i o n t o 
t i m e l i n e s s m a t t e r s w i t h i n c o n t e s t e d workers' compensation cases. 
Moreover, i t i s a x i o m a t i c t h a t s p e c i f i c s t a t u t e s c o n t r o l over 
those o f mere g e n e r a l a p p l i c a t i o n . Here, i n t h i s w o r k e r s ' 
compensation case, t he s t a t u t e s c o n t a i n e d i n ORS Chapter 656 are 
more s p e c i f i c than those i n ORS Chapter 12. 

ORS 656.262(6) p r o v i d e s t h a t a worker has 60 days 
i n which t o appeal from a d e n i a l . I n Roger G. Prusak, 
40 Van N a t t a 2037, 2040 (1 9 8 8 ) , t h e Board i n t e r p r e t e d 
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ORS 656.262(6) t o p r o v i d e no t i m e l i m i t f o r t h e f i l i n g o f a 
req u e s t f o r h e a r i n g t o c o n t e s t a "de f a c t o " d e n i a l . Here, t h e 
d e n i a l o f c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s and me d i c a l 
s e r v i c e s expenses was a "de f a c t o " d e n i a l . See Barr v. EBI 
Companies, 88 Or App 132, 136 (1987). A c c o r d i n g l y , the f a c t t h a t 
c l a i m a n t d i d not f i l e h i s request f o r h e a r i n g w i t h i n 60 days from 
the "de f a c t o " d e n i a l , does not time-b a r h i s r e q u e s t . Roger G. 
Prusak, supra. 

ORDER 

The Referee's o r d e r , dated March 15, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the i n s u r e r t o 
i t s a t t o r n e y , not t o exceed $1,462.50. 

WILLIAM E. WOOD, Claimant .WCB 86-26273 & 87-04717 
Bennett, Hartman, et a l . , Claimant's Attorneys November 20, 1989 
Cummins, et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members Howell and P e r r y . 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
G a l t o n ' s o r d e r which: (1) upheld t h e s e l f - i n s u r e d employer's d e n i a l 
of h i s low back i n j u r y c l a i m ; and (2) s e t as i d e the employer's p a r t i a l 
d e n i a l o f c o n t i n u i n g m e d i c a l s e r v i c e s under a p r i o r c l a i m . Claimant 
contends t h a t t h e Board should remand t he case t o the Referee w i t h 
i n s t r u c t i o n s t o o r d e r t h e p r o d u c t i o n of a v i d e o tape f o r p o s s i b l e 
i n c l u s i o n i n the r e c o r d . The employer c r o s s - r e q u e s t s review o f t h a t 
p o r t i o n of the. Referee's o r d e r which set as i d e t h e employer's p a r t i a l 
d e n i a l of medical s e r v i c e s . The issu e s on review are remand, 
c o m p e n s a b i l i t y , and medical s e r v i c e s . 

FINDINGS OF FACT 

P r i o r t o h e a r i n g , t h e employer s t a t e d . t h a t i t had a 
s u r v e i l l a n c e v i d e o tape t h a t i t i n t e n d e d t o i n t r o d u c e a t h e a r i n g . 
Claimant requested d i s c l o s u r e of the video t a p e , but the employer 
r e f u s e d , s t a t i n g t h a t t h e tape would o n l y be used f o r impeachment 
purposes. A f t e r c l a i m a n t had t e s t i f i e d a t the h e a r i n g , t h e employer 
s a i d i t would not o f f e r t h e t a p e . 

Claimant requested d i s c l o s u r e o f t h e vi d e o t a p e . The tape 
was d e l i v e r e d t o c l a i m a n t d u r i n g the course of the a l l - d a y h e a r i n g on 
August 6, 1987. The employer r e f u s e d t o d i s c l o s e who made t h e tapes 
and the Referee d i d not address a motion by c l a i m a n t t o order such 
d i s c l o s u r e . 

At t h e c o n c l u s i o n o f the h e a r i n g on August 6, 1987, c l a i m a n t 
had not y e t reviewed the vi d e o t a p e . He moved f o r a ve r y s h o r t 
c o n t i n u a n c e t o view t h e tape and determine i f he wished t o o f f e r i t 
i n t o evidence. The employer o b j e c t e d on the grounds t h a t i t would 
r e q u i r e t h a t a f o u n d a t i o n be l a i d i f t he tape was t o be o f f e r e d . The 
Referee denied c l a i m a n t ' s motion and c l o s e d the r e c o r d . 

Claimant a s s e r t s t h a t he subsequently viewed t h e tape and 
requested reopening o f t h e r e c o r d and r e c e i p t o f t h e tape i n t o 
e v idence. The Referee r e f u s e d t o reopen the r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

The Board may remand a case t o t h e Referee i f i t determines 
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t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e 
i n s u f f i c i e n t l y developed. ORS 656.295(5). 

We have p r e v i o u s l y h e l d t h a t a p a r t y may not w i t h h o l d 
evidence t o be used " f o r impeachment purposes" and sub s e q u e n t l y n o t 
o f f e r i t a t the h e a r i n g . Kenneth K. Kessel, 39 Van Natt a 416, 417 
(19 8 7 ) ; former OAR 43 8-07-015": 

I n K e s s e l , we remanded t o the Referee w i t h i n s t r u c t i o n s t h a t 
the i n s u r e r d i s c l o s e the w i t h h e l d documents t o c l a i m a n t ' s a t t o r n e y 
u n l e s s i t had another v a l i d reason f o r not doing so. Claimant was t o 
be a l l o w e d a reasonable t i m e t o examine t h e documents and o f f e r them 
i n t o evidence i f he so chose. 

I n t h i s case, we f i n d t h a t c l a i m a n t was not g i v e n a 
reasonable time t o examine t he tape and make a d e t e r m i n a t i o n i f he 
wished t o o f f e r i t i n t o e v i d e n c e . Furthermore, t h e employer's 
o b j e c t i o n t o a co n t i n u a n c e because of de l a y which might have r e s u l t e d 
from c l a i m a n t having t o l a y a f o u n d a t i o n f o r t h e tape was i l l 
f ounded. The employer d i d not d i s c l o s e the tape u n t i l the ti m e of 
h e a r i n g . And, i t had t h e i n f o r m a t i o n necessary f o r a f o u n d a t i o n f o r 
i n t r o d u c t i o n o f t h e t a p e , but r e f u s e d t o d i s c l o s e a l l or p a r t of i t t o 
c l a i m a n t . 

We f i n d Kessel t o be c o n t r o l l i n g i n t h i s case. A c c o r d i n g l y , 
we remand. 

ORDER 

The Referee's o r d e r dated August 14, 1987 i s vacated and the 
case i s remanded t o the Referee f o r f u r t h e r proceedings c o n s i s t e n t 
w i t h t h i s o r d e r . The employer i s d i r e c t e d t o d i s c l o s e t h e 
s u r v e i l l a n c e tape and any i n f o r m a t i o n necessary f o r i n t r o d u c t i o n i n t o 
evidence of the tape t o c l a i m a n t ' s a t t o r n e y , u n l e s s i t can convince 
the Referee t h a t i t has some o t h e r v a l i d reason f o r n o n - d i s c l o s u r e . -
Upon d i s c l o s u r e , c l a i m a n t i s t o be a l l o w e d a reasonable time t o 
examine t he tape and t o decide whether he wishes t o o f f e r the tape 
i n t o e v i d ence. I f c l a i m a n t wishes t o o f f e r t h e tape i n t o e v i d e n c e , 
the tape and any f o u n d a t i o n evidence s h a l l be r e c e i v e d . The Referee 
s h a l l then r e c o n s i d e r t h i s case i n l i g h t of the new evi d e n c e , i f any 
i s o f f e r e d . A c l i e n t p a i d f e e , not t o exceed.$1,324, i s approved. 

HAROLD G. BUSH, Claimant Own Motion 88-0818M 
Pozzi, et a l . , Claimant's Attorneys November 21, 1989 
Argonaut Insurance, Insurance Carrier Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening o f h i s November 27, 1979 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant i s 
r e q u e s t i n g temporary t o t a l d i s a b i l i t y compensation f o r h i s knee 
c o n d i t i o n and v o c a t i o n a l a s s i s t a n c e . 

Under ORS 656 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from t he time t he worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

Here, t h e r e c o r d s u b m i t t e d t o the Board f a i l s t o 
demonstrate t h a t c l a i m a n t r e q u i r e s s u r g e r y or h o s p i t a l i z a t i o n f o r 
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t r e a t m e n t . Furthermore, t h e Board has no a u t h o r i t y t o award 
v o c a t i o n a l s e r v i c e s i n own motion c l a i m s . Claimant may p e t i t i o n 
R e h a b i l i t a t i o n Review S e c t i o n o f the Workers' Compensation 
D i v i s i o n i n regard t o t h i s m a t t e r . See ORS 656.340; OAR 
436-120-210. A c c o r d i n g l y , the request f o r own motion r e l i e f i s 
den i e d . 

E n t i t l e m e n t t o med i c a l expenses under ORS 656.245 i s not 
a f f e c t e d by t h i s o r d e r . 

IT IS SO ORDERED. 

RUD0LF0 CHAVEZ, Claimant WCB 87-18506 
Brian R. Whitehead, Claimant's Attorney November 21, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s o f 
Referee H i g a s h i ' s o r d e r which: (1) found t h a t t h e January 1988 
D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d c l a i m a n t ' s c l a i m ; 
(2) found t h a t c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s from March 27, 1987 thro u g h November 5, 1987; 
(3) assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r 
unreasonable f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s from 
March 27, 1987 t h r o u g h November 5, 1987; and (4) awarded 
c l a i m a n t ' s counsel an a t t o r n e y f e e f o r o b t a i n i n g unemployment 
compensation. Claimant c r o s s - a p p e a l s t h a t p o r t i o n o f the or d e r 
which a l l o w e d the i n s u r e r t o o f f s e t p r e v i o u s l y p a i d permanent 
d i s a b i l i t y a g a i n s t temporary d i s a b i l i t y b e n e f i t s awarded by t h e 
Referee's o r d e r . On rev i e w , t h e is s u e s are premature c l o s u r e , 
temporary d i s a b i l i t y b e n e f i t s , p e n a l t i e s , a t t o r n e y f e e s , and 
o f f s e t . We rev e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t he f i n d i n g s o f f a c t as set f o r t h i n t h e 
" F i n d i n g s " s e c t i o n of the Referee's o r d e r . 

FINDINGS OF ULTIMATE FACT 

Claimant was not m e d i c a l l y s t a t i o n a r y when t h e January 
1988 D e t e r m i n a t i o n Order c l o s e d h i s c l a i m . 

Claimant was not m e d i c a l l y s t a t i o n a r y on March 27, 1987. 

The i n s u r e r d i d not a c t unreasonably i n t e r m i n a t i n g 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s on March 27, 1987. 

CONCLUSIONS OF LAW 

Premature Closure 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g . 

Temporary D i s a b i l i t y B e n e f i t s 

We agree w i t h t h e Referee's c o n c l u s i o n , however we 
modify h i s r e a s o n i n g . 

ORS 656.268 r e q u i r e s temporary d i s a b i l i t y b e n e f i t s t o be 
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p a i d , unless a c l a i m a n t i s both r e l e a s e d t o work and m e d i c a l l y 
s t a t i o n a r y . See e.g. F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 
91 Or App 592T~3"9b on r e c o n , 93 Or App 10J (198S), rev den 
307 Or 236 ( 1 9 8 9 ) . Here, Dr. Van Hee r e l e a s e d c l a i m a n t f o r work 
on March 27, 1987. At t h a t t i m e , however, he opined t h a t c l a i m a n t 
was not m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s between March 27, 1987 and 
November 5, 1987. F a z z o l a r i , supra; D o r i s L. ( C r i s t ) McCullough, 
41 Van N a t t a 1075 (1989) . 
P e n a l t i e s and A t t o r n e y Fees 

The Referee concluded t h a t the i n s u r e r a c t e d 
unreasonably i n not p a y i n g temporary d i s a b i l i t y b e n e f i t s from 
March 27, 1987 t h r o u g h November 5, 1987 and awarded a p e n a l t y and 
r e l a t e d a t t o r n e y f e e . We d i s a g r e e . 

P e n a l t i e s and a t t o r n e y fees may be assessed when a 
c a r r i e r "unreasonably delays or unreasonably r e f u s e s t o pay 
compensation." ORS 656.262(10); 656.382(1). The reasonableness 
of a c a r r i e r ' s a c t i o n s must be gauged based upon the i n f o r m a t i o n 
a v a i l a b l e t o t h e c a r r i e r a t t h e time of i t s a c t i o n . P r i c e v. 
SAIF, 73 Or App 123, 126 n.3 (1985). 

Here, t h e i n s u r e r t e r m i n a t e d c l a i m a n t ' s temporary 
d i s a b i l i t y b e n e f i t s based upon Dr. Van Hee's March 27, 1987 
r e l e a s e t o work. I t resumed payment when Dr. Van Hee r e s c i n d e d 
the r e l e a s e t o work on November 5, 1987. At the time the i n s u r e r 
t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s , the 
p r e v a i l i n g case law supported the i n s u r e r ' s a c t i o n . See Volk v. 
SAIF, 73 Or App 643 ( 1 9 8 5 ) . A c c o r d i n g l y , a t t h e time i t 
t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s , the i n s u r e r ' s 
a c t i o n was i n r e l i a n c e on t h e a p p l i c a b l e law and was not 
unreasonable. Under these c i r c u m s t a n c e s , a p e n a l t y i s not 
w a r r a n t e d . 
A t t o r n e y Fee 

The Referee awarded a c a r r i e r - p a i d a t t o r n e y fee f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n o b t a i n i n g unemployment 
compensation on t h e b a s i s t h a t i t was o f f s e t a g a i n s t temporary 
d i s a b i l i t y b e n e f i t s . We d i s a g r e e . 

A t t o r n e y f e e s awarded pursuant t o a workers' 
compensation c l a i m are governed by ORS 656.382 t h r o u g h 656.388. 
I n h e r e n t i n these p r o v i s i o n s i s the requirement t h a t an a t t o r n e y 
be i n s t r u m e n t a l i n g a i n i n g or p r o t e c t i n g compensation. 
Compensation f o r t h e purposes o f Chapter 656 i n c l u d e s " a l l 
b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a compensable 
i n j u r y t o a s u b j e c t worker or the worker's b e n e f i c i a r i e s by an 
i n s u r e r or s e l f - i n s u r e d employer pursuant t o t h i s c h a p t e r . " 
ORS 656.005(8). 

Here t h e Referee awarded a c a r r i e r - p a i d fee f o r s e r v i c e s 
rendered i n g a i n i n g c l a i m a n t unemployment compensation. 
Unemployment compensation i s not an enumerated b e n e f i t p r o v i d e d by 
or under the terms of Chapter 656. A c c o r d i n g l y , the Referee had 
no a u t h o r i t y t o award such an a t t o r n e y f e e . 
O f f s e t 

The Referee concluded t h a t s i n c e he had s e t a s i d e t h e 
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D e t e r m i n a t i o n Order as premature, the i n s u r e r was e n t i t l e d t o 
o f f s e t permanent p a r t i a l d i s a b i l i t y p a i d pursuant t o the 
D e t e r m i n a t i o n Order a g a i n s t temporary d i s a b i l i t y b e n e f i t s c r e a t e d 
by h i s o r d e r . We d i s a g r e e . 

ORS 656.268(10) p r o v i d e s t h a t an o f f s e t may be g r a n t e d 
f o r o v e r p a i d temporary d i s a b i l i t y b e n e f i t s a g a i n s t f u t u r e awards 
o f permanent d i s a b i l i t y b e n e f i t s . However, i t does not a l l o w 
p r e v i o u s l y p a i d permanent d i s a b i l i t y b e n e f i t s t o be o f f s e t a g a i n s t 
f u t u r e temporary d i s a b i l i t y b e n e f i t s . See H a r o l d D. Bates, 38 Van 
N a t t a 992 (1986) (Board Member F e r r i s d i s s e n t i n g ) . A c c o r d i n g l y , 
t h e i n s u r e r was not e n t i t l e d t o the o f f s e t g r a n t e d by t h e Referee. 

ORDER 

The Referee's o r d e r , dated June 8, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n , which g r a n t e d a p e n a l t y 
and a t t o r n e y fee f o r unreasonable nonpayment of temporary 
d i s a b i l i t y b e n e f i t s i s r e v e r s e d . That p o r t i o n which g r a n t e d 
c l a i m a n t ' s counsel a $300 a t t o r n e y fee f o r s e r v i c e s rendered i n 
o b t a i n i n g unemployment compensation i s r e v e r s e d . That p o r t i o n 
which a u t h o r i z e d the i n s u r e r t o o f f s e t p r e v i o u s l y p a i d permanent 
d i s a b i l i t y i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
For s e r v i c e s rendered on Board review c o n c e r n i n g the premature 
c l o s u r e and temporary d i s a b i l i t y b e n e f i t s i s s u e s , c l a i m a n t ' s 
counsel i s awarded an i n s u r e r - p a i d fee of $600. A c l i e n t - p a i d 
f e e , not t o exceed $1,683, i s approved. 

RUD0LF0 CHAVEZ, Claimant WCB 88-17656 
Brian R. Whitehead, Claimant's Attorney November 21, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review of Referee H a r r i ' s o r d e r 
w h i c h : (1) found he was w i t h o u t j u r i s d i c t i o n t o e n f o r c e a 
Referee's award o f an i n s u r e r - p a i d a t t o r n e y f e e ; (2) d e c l i n e d t o 
assess a p e n a l t y and r e l a t e d a t t o r n e y fee f o r a l l e g e d unreasonable 
f a i l u r e t o comply w i t h the Referee's o r d e r . On r e v i e w , the i s s u e s 
are j u r i s d i c t i o n and p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

This date we have r e v e r s e d t h a t p o r t i o n of the o r d e r , i n 
WCB Case No. 87-18506, which g r a n t e d the i n s u r e r - p a i d a t t o r n e y f e e 
a t i s s u e . We concluded t h a t the f i r s t Referee was w i t h o u t 
a u t h o r i t y t o award an a t t o r n e y f e e t o c l a i m a n t ' s counsel f o r 
o b t a i n i n g unemployment compensation because unemployment b e n e f i t s 
are o u t s i d e t h e a u t h o r i t y o f a Workers' Compensation Referee under 
Chapter 656. 

Our order i n WCB Case No. 87-18506 lends f u r t h e r s u p p o r t 
f o r t h e Referee's c o n c l u s i o n t h a t , because the f i r s t Referee 
l a c k e d a u t h o r i t y t o award t h e i n s u r e r - p a i d f e e , he was w i t h o u t 
a u t h o r i t y t o d i r e c t the i n s u r e r t o comply w i t h t h a t Referee's 
o r d e r . Moreover, c o n s i d e r i n g t h e f i r s t Referee's l a c k o f 
a u t h o r i t y , we f i n d t h a t the i n s u r e r ' s f a i l u r e t o comply w i t h t h e 
o r d e r was not unreasonable. 
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ORDER 

The R e f e r e e ' s o r d e r , dated F e b r u a r y 24, 1989, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , not to exceed $1,040, i s approved. 

RAMON A. GUTIERREZ, Claimant WCB 88-02837 
Michael B. Dye, Claimant's Attorney November 21, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review (Remandin 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g . C l a i m a n t s e e k s to have 
the d i s m i s s a l s e t a s i d e and f o r an o r d e r remanding the c a s e to the 
H e a r i n g s D i v i s i o n f o r e i t h e r a h e a r i n g on the m e r i t s or a h e a r i n g 
to d e t e r m i n e whether c l a i m a n t had j u s t i f i c a t i o n f o r f a i l i n g t o 
appear a t h e a r i n g . We r e v e r s e and remand. 

FINDINGS OF FACT 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g through h i s 
a t t o r n e y on F e b r u a r y 24, 1988. I n the documents accompanying the 
r e q u e s t f o r h e a r i n g , c l a i m a n t ' s a d d r e s s was l i s t e d as a p o s t 
o f f i c e box i n Woodburn, Oregon. The H e a r i n g s D i v i s i o n s e n t a 
N o t i c e of I n f o r m a l D i s p u t e R e s o l u t i o n C o n f e r e n c e to c l a i m a n t a t 
t h a t a d d r e s s sometime a f t e r the r e q u e s t f o r h e a r i n g was r e c e i v e d . 
On March 2, 1988, the H e a r i n g s D i v i s i o n s e n t c l a i m a n t a N o t i c e of 
H e a r i n g a t the same a d d r e s s . The h e a r i n g was s c h e d u l e d f o r May 
10, 1988. C l a i m a n t ' s a t t o r n e y responded to the I n f o r m a l D i s p u t e 
R e s o l u t i o n N o t i c e i n a document r e c e i v e d on March 14, 1988. The 
i n s u r e r responded to the r e q u e s t f o r h e a r i n g on A p r i l 20, 1988. 
I t s r e s p o n s e sought to have the award g r a n t e d by D e t e r m i n a t i o n 
Order r e d u c e d . 

On May 10, 1988, the i n s u r e r ' s a t t o r n e y and one of 
c l a i m a n t ' s a t t o r n e y s appeared a t h e a r i n g . C l a i m a n t d i d not appear 
a t h e a r i n g . C l a i m a n t ' s a t t o r n e y o f f e r e d to submit c l a i m a n t ' s c a s e 
on the r e c o r d . The i n s u r e r moved to d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . He a l s o agreed to d i s m i s s the i n s u r e r ' s 
c r o s s - r e q u e s t w i t h o u t p r e j u d i c e . The R e f e r e e c i t e d former 
OAR 438-06-071 a s a u t h o r i t y and i n d i c a t e d on the r e c o r d t h a t he 
would d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On May 11, 1988, 
the R e f e r e e i s s u e d an o r d e r of d i s m i s s a l , a g a i n r e l y i n g on former 
OAR 438-06-071 f o r a u t h o r i t y . 

CONCLUSIONS AND OPINION 

The R e f e r e e r e l i e d on former OAR 438-06-071 which s t a t e s 

" F a i l u r e of a p a r t y or the p a r t y ' s 
r e p r e s e n t a t i v e to appear a t the time and 
p l a c e s c h e d u l e d f o r a h e a r i n g i s a w a i v e r 
of a p p e a r a n c e . I f the p a r t y t h a t f a i l s t o 
appear i s the p a r t y t h a t r e q u e s t e d the 
h e a r i n g , the r e f e r e e s h a l l i s s u e an o r d e r 
d i s m i s s i n g the r e q u e s t f o r h e a r i n g f o r 
f a i l u r e t o appear u n l e s s a postponement i s 
g r a n t e d under 438-06-081." 

Former OAR 438-06-081 a l l o w s postponements o n l y upon a showing of 
e x t r a o r d i n a r y c i r c u m s t a n c e s . I t i n c l u d e s examples of 
c i r c u m s t a n c e s which a r e not e x t r a o r d i n a r y c i r c u m s t a n c e s . 
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We conclude t h a t t h e Referee was i n c o r r e c t i n d i s m i s s i n g 
the h e a r i n g request based on c l a i m a n t ' s f a i l u r e t o appear at t h e 
h e a r i n g . I n W i l l i a m s v. SAIF, 99 Or App 367 (November 8, 1989), 
the c o u r t r e c e n t l y h e l d t h a t , under the c u r r e n t v e r s i o n of OAR 
438-06-071, Referees are not a u t h o r i z e d t o d i s m i s s a c l a i m a n t ' s 
h e a r i n g request s i m p l y because the c l a i m a n t d i d not appear a t the 
h e a r i n g . The c o u r t reasoned t h a t a c l a i m a n t was e n t i t l e d t o o f f e r 
the remainder of h i s / h e r evidence, even i f he/she chose not t o 
t e s t i f y p e r s o n a l l y . The c o u r t f u r t h e r s t a t e d t h a t the c h o i c e not 
t o t e s t i f y d i d not p r e v e n t an i n s u r e r from p r e s e n t i n g i t s evidence 
i n defense of the c l a i m . 

The r e l e v a n t language of t h e v e r s i o n of OAR 438-06-071 
c i t e d above and the c u r r e n t v e r s i o n c i t e d by the c o u r t i n W i l l i a m s 
i s s u b s t a n t i a l l y t h e same. Both p r o v i d e t h a t i f a p a r t y or the 
p a r t y ' s a t t o r n e y f a i l t o appear a t h e a r i n g , then t h a t f a i l u r e t o 
appear i s a waiver of appearance and i s grounds f o r d i s m i s s a l i f 
the p a r t y w a i v i n g i s the p a r t y which requested the h e a r i n g . 1 

Here, a l t h o u g h c l a i m a n t d i d not appear at the h e a r i n g , 
h i s a t t o r n e y was p r e s e n t and prepared t o proceed w i t h the case on 
the r e c o r d . I n accordance w i t h the W i l l i a m s r e a s o n i n g , c l a i m a n t ' s 
f a i l u r e t o appear and h i s c h o i c e not t o t e s t i f y are not grounds 
f o r d i s m i s s a l under OAR 438-06-071. A c c o r d i n g l y , we conclude t h a t 
t h e h e a r i n g r e q u e s t should not have been d i s m i s s e d . 

Consequently, we remand t o t h e Hearings D i v i s i o n f o r a 
h e a r i n g . 

ORDER 

The Referee's order i s reversed and t h i s case i s 
remanded t o t h e P r e s i d i n g Referee. Since t h e Referee who 
i n i t i a l l y heard t h i s case i s no l o n g e r employed by t h i s agency, 
th e P r e s i d i n g Referee s h a l l a s s i g n t h i s case t o another Referee, 
who s h a l l h o l d f u r t h e r proceedings c o n s i s t e n t w i t h t h i s o r d e r . 
T~. The c o u r t , i n W i l l i a m s , c i t e d c u r r e n t OAR 438-06-071. I t 
appears t h a t the r u l e which was a c t u a l l y a p p l i c a b l e i n W i l l i a m s i s 
former OAR 438-06-071, quoted above, because t h a t i s the 
temporary r u l e which was i n e f f e c t a t t h e time of the h e a r i n g i n 
W i l l i a m s . See WCB Admin. Order 3-1987 (August 26, 1987). The 
temporary r u l e was adopted as a permanent r u l e , e f f e c t i v e 
January 1, 1988. WCB Admin Order 5-1987 (December 18, 1987). The 
c u r r e n t v e r s i o n of the r u l e , which amended the p r e v i o u s v e r s i o n , 
became e f f e c t i v e A p r i l 1, 1989. WCB Admin. Order 201989 (March 1, 
1989).] 

AUBREY L. INGLES, Claimant WCB 87-07313 
Roberts, et a l . , Defense Attorneys November 21, 1989 

Order on Review 
Reviewed by Board Members Cushing and Gerner. 

Cl a i m a n t , pro se, requests review of t h a t p o r t i o n o f 
Referee S c h u l t z ' o r d e r t h a t : d i r e c t e d the i n s u r e r t o pay f o r 
c h i r o p r a c t i c t r e a t m e n t a t the r a t e o f two v i s i t s per month a f t e r 
June 1 1 , 1987. I n i t s respondent's b r i e f , t he i n s u r e r r e q u e s t s 
review of those p o r t i o n s of t h e Referee's order t h a t : (1) found 
c h i r o p r a c t i c t r e a t m e n t i n excess of two v i s i t s per month 
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r e a s o n a b l e p r i o r t o June 1 1 , 1987; (2) a s s e s s e d a 25 p e r c e n t 
p e n a l t y on unpaid c h i r o p r a c t i c b i l l s s u b m i t t e d p r i o r to June 11, 
1987; and (3) a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r l a t e 
d e n i a l . I n h i s a p p e l l a n t ' s b r i e f , c l a i m a n t has s u b m i t t e d c e r t a i n 
m e d i c a l r e p o r t s . We t r e a t such m a t e r i a l as a motion f o r remand. 
See Judy A. B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . The i s s u e s on 
r e v i e w a r e remand, m e d i c a l s e r v i c e s , p e n a l t i e s , and a t t o r n e y 
f e e s . We r e v e r s e i n p a r t and modify i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 43 y e a r s o l d a t h e a r i n g , s u s t a i n e d a 
compensable i n j u r y t o h i s neck and r i g h t s h o u l d e r i n F e b r u a r y , 
1984. The i n s u r e r a c c e p t e d the c l a i m as n o n d i s a b l i n g and he has 
not m i s s e d anytime from work. He was t r e a t e d by Dr. B e r o v i c , 
c h i r o p r a c t o r , and remained under h i s c a r e a t the time of h e a r i n g . 
Dr. B e r o v i c d i a g n o s e d c e r v i c a l - t h o r a c i c s p r a i n / s t r a i n w i t h 
m y o f a s c i t i s and c e p h a l g i a . 

C l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s as o f t e n as 13 
t i m e s per month i n 1984. I n 1985 h i s t r e a t m e n t program ranged 
from 5-6 v i s i t s per month to 11 v i s i t s per month. From 1986 to 
August 1987, c l a i m a n t t r e a t e d a p p r o x i m a t e l y 4 t i m e s per month. 
From August 1987 u n t i l t h e time of the h e a r i n g , he was t r e a t i n g 2 
t i m e s per month. 

The i n s u r e r stopped p a y i n g Dr. B e r o v i c ' s b i l l s i n l a t e 
1985 or e a r l y 1986, but d i d not i s s u e a f o r m a l d e n i a l u n t i l August 
1 1 , 1987. . 

ULTIMATE FINDINGS OF FACT 

The r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 

The m e d i c a l and l a y e v i d e n c e does not e s t a b l i s h t h a t 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s of two t r e a t m e n t s per 
month were r e a s o n a b l e or n e c e s s a r y . 

E x c e p t f o r t h o s e c h i r o p r a c t i c s e r v i c e s r e n d e r e d w i t h i n 
60 days of i t s August 1 1 , 1987 d e n i a l , the i n s u r e r u n r e a s o n a b l y 
f a i l e d t o a c c e p t or deny c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s w i t h i n 
60 days of i t s r e c e i p t of Dr. B e r o v i c ' s b i l l s . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

We may remand t o the R e f e r e e s h o u l d we f i n d t h a t the 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 656.295(5). I n o r d e r to j u s t i f y 
remand, i t must be c l e a r l y shown t h a t the p r o f e r r e d e v i d e n c e was 
not o b t a i n a b l e a t the time of h e a r i n g . Kienow's Food S t o r e s v. 
L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van N a t t a 164 
( 1985 ) . 

Here, we a r e not persuaded t h a t the r e c o r d c o n c e r n i n g 
the m e d i c a l s e r v i c e s i s s u e has been e i t h e r i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . We a r e not 
p ersuaded t h a t the documents s u b m i t t e d by c l a i m a n t were 
u n o b t a i n a b l e w i t h due d i l i g e n c e a t the time of h e a r i n g . 
C l a i m a n t ' s b r i e f has a t t a c h e d to i t four m e d i c a l r e p o r t s . Two o f 
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these r e p o r t s are a l r e a d y i n t h e r e c o r d . The documents not 
a l r e a d y i n the r e c o r d are c u m u l a t i v e i n n a t u r e t o the medical 
s e r v i c e s d i s p u t e a l r e a d y documented by s i m i l a r r e p o r t s . 
A c c o r d i n g l y , we conclude t h a t remand i s not w a r r a n t e d . 

M e d i c a l s e r v i c e s 

The Referee found t h a t c l a i m a n t had r e c e i v e d some 
b e n e f i t from t r e a t m e n t w i t h Dr. B e r o v i c , but t h a t t r e a t m e n t i n 
excess of two times per month had been e x c e s s i v e . We agree w i t h 
t h i s c o n c l u s i o n ; however, we modify t he Referee's reasoning w i t h 
r e g a r d t o c h i r o p r a c t i c t r e a t m e n t i n excess o f two ti m e s per month 
p r i o r t o the August 1 1 , 1987 d e n i a l . 

The Referee f u r t h e r concluded t h a t because the i n s u r e r 
d i d not i s s u e a f o r m a l d e n i a l o f the excess t r e a t m e n t s u n t i l over 
one year a f t e r i t ceased p a y i n g Dr. B e r o v i c ' s b i l l s , t h a t t h e 
i n s u r e r had accepted a l l b i l l i n g s subsequent t o the date o f i t s 
f o r m a l d e n i a l . A l t h o u g h t h i s c o n c l u s i o n i s r e l e v a n t i n regard t o 
the assessment of p e n a l t i e s and r e l a t e d a t t o r n e y f e e s , i t does not 
su p p o r t a f i n d i n g t h a t t h e i n s u r e r has accepted such t r e a t m e n t . 
Nonpayment by t h e i n s u r e r does not equate w i t h acceptance. See 
Johnson v. S p e c t r a - P h y s i c s , 303 Or 49 (198 7 ) . A c c o r d i n g l y , t h e 
i n s u r e r can d i s p u t e the reasonableness and n e c e s s i t y of t h e 
d i s p u t e d b i l l i n g s . We now t u r n t o t h e m e r i t s . 

Claimant i s e n t i t l e d t o a l l medical s e r v i c e s t h a t a re 
reasonable and necessary as a r e s u l t o f t h e compensable i n j u r y . 
ORS 656.245(1). To prove reasonableness and n e c e s s i t y o f t h e 
rendered m e d i c a l s e r v i c e s , c l a i m a n t must e s t a b l i s h t h a t a t t h e 
time t he s e r v i c e s were re n d e r e d , they were l i k e l y t o be o f 
c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e or r e s t o r a t i v e b e n e f i t . West v. 
SAIF, 74 Or App 317, 320-21 (19 8 5 ) . 

Dr. B e r o v i c , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , i n d i c a t e s 
i n h i s r e p o r t s t h a t c l a i m a n t r e q u i r e s a t l e a s t p e r i o d i c t r e a t m e n t 
f o r h i s neck and r i g h t s h o u l d e r . T h i s o p i n i o n i s supported by t h e 
r e p o r t s of Dr. Segur and Dr. Bussanich who opined t h a t c l a i m a n t 
would c o n t i n u e t o r e q u i r e a t l e a s t s p o r a d i c care o f h i s 
compensable c o n d i t i o n . A c c o r d i n g l y , we conclude t h a t c h i r o p r a c t i c 
t r e a t m e n t two ti m e s per month i s reasonable and necessary as a 
r e s u l t of c l a i m a n t ' s compensable i n j u r y . 

We do not f i n d , however, t h a t t r e a t m e n t i n excess o f 
two times per month i s w a r r a n t e d . As noted above, Drs. B e r o v i c , 
Segur, and Bussanich a l l opine t h a t c l a i m a n t needs p e r i o d i c 
t r e a t m e n t , but t h e i r o p i n i o n s do not support t r e a t m e n t i n excess 
o f t he g u i d e l i n e s . I n t h i s r e gard we note t h a t Dr. Simpson opined 
t h a t the c h i r o p r a c t i c t r e a t m e n t then being r e c e i v e d by c l a i m a n t 
was n e i t h e r reasonable nor necessary. F u r t h e r , c l a i m a n t has 
c o n t i n u e d t o work s i n c e h i s compensable i n j u r y i n 1984 and runs 
between 2 and 5 m i l e s d a i l y . 

We note p a r e n t h e t i c a l l y t h a t t h e Referee's o r d e r 
d i r e c t e d the i n s u r e r t o pay f o r c h i r o p r a c t i c t r e a t m e n t from June 
11 , 1987 "onward". The p r o p r i e t y o f f u t u r e c h i r o p r a c t i c t r e a t m e n t 
f o r c l a i m a n t ' s compensable c o n d i t i o n i s a m a t t e r t h a t i s not i n 
i s s u e . The Referee's scope of review i s l i m i t e d t o c l a i m s i n 
denied s t a t u s . See Thomas v. SAIF, 64 Or App 193 (1 9 8 3 ) . 
T h e r e f o r e , t h e employer's d e n i a l i s a d e n i a l o f med i c a l s e r v i c e s 
c l a i m s r e c e i v e d as of August 1 1 , 1987, the date of d e n i a l . See 
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A r l e n e S. P e t t i t , 40 Van N a t t a 1610 (19 8 8 ) . C h i r o p r a c t i c 
t r e a t m e n t a f t e r t h a t d a t e , or i n the f u t u r e , was not w i t h i n t h e 
scope o f t h e Referee's r e v i e w . 
P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and rea s o n i n g i n 
reg a r d t o the p e n a l t y and a t t o r n e y fee iss u e w i t h the f o l l o w i n g 
c l a r i f i c a t i o n . 

The Referee's o r d e r uses June 1 1, 1987 as a r e f e r e n c e 
p o i n t f o r d e t e r m i n i n g "amounts due" i n asse s s i n g a p e n a l t y . We 
b e l i e v e t h e Referee's o r d e r m i s t a k e n l y r e f e r s t o June 11, 1987 
i n s t e a d o f August 1 1 , 1987, the date o f the i n s u r e r ' s f o r m a l 
d e n i a l . We c o n s i d e r August 1 1 , 1987 t o be t h e o p e r a t i v e date f o r 
d e t e r m i n a t i o n o f a p e n a l t y . 

F u r t h e r , t h e "amounts then due" p r i o r t o August 1 1 , 1987 
i n c l u d e o n l y those amounts found compensable, i . e . t r e a t m e n t two 
times per month. We agree t h a t a 25 p e r c e n t p e n a l t y should be 
assessed f o r l a t e d e n i a l , but we assess the p e n a l t y on t h e 
"amounts due" f o r two v i s i t s per month up t o August 1 1 , 1987, and 
not on a l l b i l l i n g s not then p a i d . 

ORDER 

The Referee's o r d e r dated November 3, 1987 i s m o d i f i e d . 
That p o r t i o n o f t h e ord e r d i r e c t i n g the i n s u r e r t o pay f o r a l l 
c h i r o p r a c t i c t r e a t m e n t s p r i o r t o June 1 1 , 1987 i s m o d i f i e d . The 
i n s u r e r i s d i r e c t e d t o pay f o r two t r e a t m e n t s per month up t o 
August 1 1 , 1987. That p o r t i o n o f t h e ord e r a s s e s s i n g a p e n a l t y 
f o r l a t e d e n i a l i s m o d i f i e d t o r e f l e c t "amounts due" t o be two 
t r e a t m e n t s per month u n t i l August 1 1 , 1987. The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , payable from t h e 
i n s u r e r t o i t s c o u n s e l , not t o exceed $1,042.50, i s approved. 

MARK R. LUTHY, Claimant WCB 84-05736 
Peter E. Baer, Claimant's Attorney November 21, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review (Remanding) 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review o f Referee Leahy's o r d e r t h a t 
d i s m i s s e d h i s request f o r h e a r i n g on t h e ground t h a t n e i t h e r he 
nor h i s a t t o r n e y appeared a t the h e a r i n g . Claimant contends t h a t 
b o t h he and h i s a t t o r n e y had good cause f o r t h e i r f a i l u r e t o 
appear and moves f o r remand t o the Referee. We remand t he case t o 
the Referee f o r f u r t h e r evidence t a k i n g and r e c o n s i d e r a t i o n . 

ISSUE 

Whether t he case s h o u l d be remanded f o r a d e t e r m i n a t i o n 
o f whether c l a i m a n t should have been g r a n t e d a postponement o f h i s 
h e a r i n g . 

FINDINGS OF FACT 
A N o t i c e o f Hearing s e t t h i s case f o r h e a r i n g on 

October 2 1, 1987. Both c l a i m a n t and h i s a t t o r n e y were n o t i f i e d o f 
the h e a r i n g d a t e . The h e a r i n g was s e t f o r 9:30 a.m. When n e i t h e r 
c l a i m a n t nor h i s a t t o r n e y appeared a t t h a t t i m e , t h e Referee 
c l o s e d t h e r e c o r d and di s m i s s e d t h e request f o r h e a r i n g a t 
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A f t e r t h e Referee's o r d e r i s s u e d , c l a i m a n t ' s a t t o r n e y 
wrote t h e Referee t o request t h a t he reschedule t h e m a t t e r . There 
i s no response t o t h i s r e q u e s t i n t h e r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

Former OAR 438-06-071 became e f f e c t i v e September 15, 
1987. That r u l e p r o v i d e s : 

" F a i l u r e o f a p a r t y or the p a r t y ' s 
r e p r e s e n t a t i v e t o appear a t the time and 
pl a c e scheduled f o r a h e a r i n g i s a waiver 
of appearance. I f t h e p a r t y t h a t f a i l s t o 
appear i s t h e p a r t y t h a t requested t h e 
h e a r i n g , t h e r e f e r e e s h a l l i s s u e an order 
d i s m i s s i n g t h e request f o r h e a r i n g f o r 
f a i l u r e t o appear u n l e s s a postponement i s 
gr a n t e d under 4 3 8 - 0 6 0 - 0 8 1 [ s i c ] . " 

Both c l a i m a n t and h i s a t t o r n e y f a i l e d t o appear a t the 
October 21, 1987 h e a r i n g . Former OAR 438-06-071 r e q u i r e d t h e 
Referee t o d i s m i s s claimant'.s request f o r h e a r i n g u n l e s s a 
postponement was g r a n t e d . We i n t e r p r e t t h a t r u l e t o mean t h a t a 
Referee must c o n s i d e r a mot i o n f o r postponement o f a h e a r i n g even 
a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d under former 
OAR 438-06-071 so lo n g as t h e Referee r e t a i n s j u r i s d i c t i o n . I n 
t h i s case, c l a i m a n t ' s a t t o r n e y requested a postponement 
( r e s c h e d u l i n g ) . The Referee d i d not r u l e on t h a t m o t i o n . 

Based upon t he r e c o r d b e f o r e us, we cannot determine 
whether t h i s m a t t e r should have been dism i s s e d or postponed. We, 
t h e r e f o r e , f i n d t h a t t h e r e c o r d has been i n c o m p l e t e l y developed. 

ORDER 

The Referee's o r d e r dated October 29, 1987 i s vacated 
and the case i s remanded t o Referee Leahy f o r r e c o n s i d e r a t i o n . I f 
the Referee determines t h a t a postponement o f the October 2 1 , 1987 
h e a r i n g should be g r a n t e d , t h e Referee s h a l l proceed w i t h a 
h e a r i n g c o n c e r n i n g t h e m e r i t s o f t h e c l a i m , as w e l l as a d d r e s s i n g 
the SAIF C o r p o r a t i o n ' s motion t o d i s m i s s based on t h e d o c t r i n e o f 
c o l l a t e r a l e s t o p p e l . 

EDWARD A. RANKIN, Claimant WCB 88-01507 
Mai agon, et a l . , Claimant's Attorneys November 21, 1989 
Foss, et a l . , Defense Attorneys Order on Reconsideration 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f our November 1 , 1989 
Order on Review t h a t a f f i r m e d , w i t h s u p p l e m e n t a t i o n , a Referee's 
o r d e r s e t t i n g a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s 

; c h i r o p r a c t i c t r e a t m e n t s f o r h i s low back c o n d i t i o n . I n a f f i r m i n g 
t he Referee's o r d e r , we d i d not address t h e q u e s t i o n o f t h e 
reasonableness and n e c e s s i t y of c l a i m a n t ' s c u r r e n t t r e a t m e n t 
because t h a t i s s u e had not been r a i s e d by t h e i n s u r e r ' s d e n i a l , 
but r a t h e r by the i n s u r e r d u r i n g unrecorded c l o s i n g arguments a t 
h e a r i n g . I n r e a c h i n g t h i s d e c i s i o n , we r e l i e d on P a t r i c i a N. 
H a l l , 40 Van Na t t a 1873 (1988). 

The i n s u r e r seeks r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t c l a i m a n t 
d i d not o b j e c t t o the r a i s i n g of the "reasonable and necessary" 
i s s u e d u r i n g c l o s i n g arguments. Moreover, i t i m p l i c i t l y i n s i s t s 
t h a t the r e c o r d c o n c e r n i n g t h e aforementioned i s s u e i s 
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s u f f i c i e n t l y developed. Under such c i r c u m s t a n c e s , t h e i n s u r e r 
a s s e r t s t h a t the i s s u e was p r o p e r l y b e f o r e the Referee. 

We have r e c e n t l y h e l d t h a t , where a c l a i m a n t had the 
o p p o r t u n i t y t o o b j e c t on t h e r e c o r d or r e q u e s t a c o n t i n u a n c e and 
t h e r e c o r d has been s u f f i c i e n t l y developed, a Referee or Board may 
proceed t o r u l e on a c a u s a t i o n q u e s t i o n r a i s e d f o r the f i r s t t i m e 
at t h e commencement o f a h e a r i n g on an a g g r a v a t i o n d e n i a l . See 
Dennis C. Reddon, 41 Van N a t t a 166, 169-70 (1989). We reasoned 
t h a t , under such c i r c u m s t a n c e s , the c l a i m a n t waived any r i g h t he 
might o t h e r w i s e have had t o o b j e c t t o the l i t i g a t i o n of the i s s u e . 

Here, t h e p a r t i e s agreed a t the b e g i n n i n g of t h e . h e a r i n g t h a t 
the i s s u e s p e r t a i n e d t o p e n a l t i e s and a t t o r n e y f e e s , as w e l l as 
the i n s u r e r ' s d e n i a l t h a t c l a i m a n t ' s medical s e r v i c e s c l a i m was 
c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . A f t e r the c l o s i n g of 
the h e a r i n g , d u r i n g unrecorded c l o s i n g arguments, t h e i n s u r e r 
r a i s e d a reasonable and necessary q u e s t i o n c o n c e r n i n g c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m . 

We c o n s i d e r t h e t i m e a t which t h i s new i s s u e was r a i s e d t o be 
a s i g n i f i c a n t d i s t i n c t i o n from Reddon. We reach t h i s c o n c l u s i o n , 
p a r t i c u l a r l y because the p a r t i e s had e x p r e s s l y agreed t o t h e 
i s s u e s b e f o r e the h e a r i n g as r e c i t e d by t h e Referee and d i d not 
a l t e r t h e i r p o s i t i o n s d u r i n g the h e a r i n g . I n s t e a d , the new i s s u e 
was o n l y i n t r o d u c e d a f t e r the h e a r i n g had ended, d u r i n g c l o s i n g 
arguments which were unrecorded. 

Consequently, a f t e r f u r t h e r c o n s i d e r a t i o n , we c o n t i n u e t o 
conclude t h a t the q u e s t i o n of the reasonableness and n e c e s s i t y of 
c l a i m a n t ' s c u r r e n t m e d i c a l t r e a t m e n t should not have been 
addressed by the Referee. 

A c c o r d i n g l y , our November 1, 1989 order i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our November 1, 1989 o r d e r . The p a r t i e s ' r i g h t s of 
appeal s h a l l b e g i n t o run from the date of t h i s o r d e r . A 
supplemental c l i e n t - p a i d f e e , payable from t h e i n s u r e r t o i t s 
c o u n s e l , i s approved, not t o exceed $255. 

IT IS SO ORDERED. 

KENNETH N. WILLARD, Claimant WCB 87-09117 
Pozzi, et a l . , Claimant's Attorneys November 22, 1989 
David L. J o r l i n g , Defense Attorney Order on Review 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer re q u e s t s review of Referee 
Peterson's o r d e r which g r a n t e d c l a i m a n t an award f o r permanent 
t o t a l d i s a b i l i t y . We. a f f i r m . 

ISSUES 

The s o l e i s s u e i s e x t e n t of d i s a b i l i t y . The employer • 
contends t h a t t h e Referee e r r e d i n g r a n t i n g c l a i m a n t an award f o r 
permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

Claimant i s a 5 7 - y e a r - o l d man w i t h an e l e v e n t h grade 
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e d u c a t i o n and a GED. His work e x p e r i e n c e i n c l u d e s twenty years as 
a sheet metal worker and a p p r o x i m a t e l y t e n years working a t h i s 
j o b - o f - i n j u r y as a f i e l d i n s p e c t o r f o r the C i t y o f P o r t l a n d . 
Claimant has p r e e x i s t i n g problems i n both knees. I n 1981 he 
compensably i n j u r e d h i s r i g h t knee. He subsequently developed 
a d d i t i o n a l l e f t knee problems as w e l l as r i g h t shoulder and r i g h t 
hand problems as sequelae o f h i s compensable i n j u r y . 

C l aimant's knee, shoulder and hand problems c o n f i n e him 
t o s e d e n t a r y work, a t b e s t . Claimant can l i f t a maximum of 10 
pounds. Claimant has d i f f i c u l t y w a l k i n g , d r i v i n g a c a r , l i f t i n g 
h i s r i g h t arm above shou l d e r l e v e l , k n e e l i n g , s q u a t t i n g and 
c r a w l i n g . C laimant's knee p a i n i s pr e s e n t a p p r o x i m a t e l y 90 
pe r c e n t o f the t i m e . 

Claimant cooperated w i t h v o c a t i o n a l a s s i s t a n c e . He 
spent one year i n a t r a i n i n g program w i t h o n - t h e - j o b t r a i n i n g as 
an e s t i m a t o r i n t h e sheet metal f i e l d . A l though c l a i m a n t had some 
d i f f i c u l t y d o i ng t he f i e l d work which was r e q u i r e d by t h a t 
o c c u p a t i o n , he was ab l e t o s u c c e s s f u l l y complete t he t r a i n i n g 
program. However, s i n c e t he t r a i n i n g program, h i s knees have 
worsened t o the p o i n t t h a t on some days h i s knee p a i n i s so bad 
t h a t he can h a r d l y s t a n d . Claimant cannot p r e d i c t when those days 
w i l l o c c u r . 

Claimant has o n l y made two c o n t a c t s l o o k i n g f o r work 
s i n c e he f i n i s h e d v o c a t i o n a l t r a i n i n g . 

There are no r e g u l a r and s u i t a b l e jobs which c l a i m a n t i s 
capable of o b t a i n i n g and h o l d i n g . 

CONCLUSIONS 

I n o r d e r t o prove e n t i t l e m e n t t o an award f o r permanent 
t o t a l d i s a b i l i t y , a c l a i m a n t must prove by a preponderance o f t h e 
evidence t h a t he i s "permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 
ORS 656.206(1). T h i s requirement may be s a t i s f i e d e i t h e r on t h e 
b a s i s o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n a l o n e , or on the b a s i s o f 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n taken t o g e t h e r w i t h t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s . Wilson v. Weyerhaeuser, 
30 Or App 403 (1977) . 

We conclude t h a t c l a i m a n t i s not p r e c l u d e d by h i s 
p h y s i c a l c o n d i t i o n alone from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . The medical evidence i s t h a t 
c l a i m a n t can do sedentary work. 

Cla i m a n t ' s t e s t i m o n y , which t he Referee found c r e d i b l e , 
e s t a b l i s h e s t h a t on some days he i s h a r d l y a ble t o s t a n d . 
Claimant's v o c a t i o n a l e x p e r t e s t a b l i s h e d t h a t a l l t h e jobs which 
the employer's v o c a t i o n a l e x p e r t i d e n t i f i e d as s u i t a b l e f o r 
c l a i m a n t would r e q u i r e him t o be able t o r e p o r t t o work on a 
r e g u l a r schedule. C o n s i d e r i n g the f a c t t h a t c l a i m a n t i s h a r d l y 
a b l e t o stand some days, we conclude t h a t he c o u l d not be expected 
t o r e g u l a r l y r e p o r t t o work. 

We agree w i t h t h e Referee t h a t c l a i m a n t meets t h e "odd 
l o t " d o c t r i n e . He i s p r e c l u d e d by a co m b i n a t i o n of h i s p h y s i c a l 
impairment and h i s s o c i a l and v o c a t i o n a l f a c t o r s from b e i n g 
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r e g u l a r l y employed. Swanson v. Westport Lumber Co., 4 Or App 417 
( 1 9 7 1 ) . 

We note t h a t the Referee r e l i e d on c l a i m a n t ' s v o c a t i o n a l 
e x p e r t ' s t e s t i m o n y t h a t c l a i m a n t ' s chances of f i n d i n g s u i t a b l e 
employment are s l i m t o none. We do not r e l y on t h a t statement 
because the e x p e r t a p p l i e d the d e f i n i t i o n of s u i t a b l e employment 
c o n t a i n e d i n ORS 6 5 6 . 3 4 0 ( 5 ) ( b ) ( B ) r a t h e r than the d e f i n i t i o n 
c o n t a i n e d i n ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . However, the l e g a l e r r o r of the 
v o c a t i o n a l e x p e r t does not a f f e c t her o p i n i o n t h a t the j o b s which 
the o t h e r e x p e r t i d e n t i f i e d would r e q u i r e c l a i m a n t t o r e p o r t t o 
work on a r e g u l a r schedule. 

I n c o n c l u s i o n , we are persuaded t h a t , but f o r c l a i m a n t ' s 
compensable i n j u r y , c l a i m a n t would be w i l l i n g t o seek work. 
Furthermore, because of the magnitude of h i s compensable p h y s i c a l 
impairment, we conclude t h a t i t would be f u t i l e f o r c l a i m a n t t o 
search f o r work. A c c o r d i n g l y , he i s excused from f u r t h e r work 
search under ORS 656.206(3). 

ORDER 

The Referee's order of January 26, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a reasonable a t t o r n e y ' s f e e of $650 
f o r s e r v i c e s on Board re v i e w , t o be p a i d by the s e l f - i n s u r e d 
employer. 

JACK 0. PICHETTE, Claimant WCB '87-08008 
Philip H. Garrow, Claimant's Attorney November 24, 1989 
Richard Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and Howell. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
N i c h o l s * o r d e r which (1) d e c l i n e d t o assess a p e n a l t y f o r an 
a l l e g e d f a i l u r e t o deny a medical s e r v i c e s c l a i m ; (2) concluded 
t h a t t h e c l a i m was not p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n Order; 
and (3) awarded 5 p e r c e n t (16 degrees) unscheduled permanent 
d i s a b i l i t y i n a d d i t i o n t o t h e 20 p e r c e n t (64 degrees) unscheduled 
permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order. We r e v e r s e . 

ISSUES 

The f i r s t i s s u e i s whether a c l a i m was made f o r a w e i g h t 
l o s s t r e a t m e n t which would t r i g g e r the SAIF C o r p o r a t i o n ' s d u t y t o 
accept or deny w i t h i n 60 days. 

The second i s s u e i s whether c l a i m a n t has ever been 
m e d i c a l l y s t a t i o n a r y . 

I n t h e event t h e Board concludes t h a t c l a i m a n t i s 
m e d i c a l l y s t a t i o n a r y , c l a i m a n t seeks a g r e a t e r award f o r 
unscheduled d i s a b i l i t y than the 25 p e r c e n t which has now been 
awarded. 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back l i f t i n g a t i r e 
on September 17, 1985. Claimant was h o s p i t a l i z e d by Dr. Horniman 
f o r e x c r u c i a t i n g back p a i n . At t h a t t i m e , c l a i m a n t r e p o r t e d h i s 
weight a t 367 pounds. D u r i n g a t h r e e week s t a y i n the h o s p i t a l 
c l a i m a n t was " s t a r v e d r u t h l e s s l y . " He was a l s o g i v e n a d i e t t o 
f o l l o w when he l e f t t he h o s p i t a l . His weight was down t o 350 
pounds by t h e t i m e he l e f t t he h o s p i t a l . 
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D i a g n o s t i c t e s t i n g was i n c o n c l u s i v e d u r i n g t h e 
h o s p i t a l i z a t i o n because c l a i m a n t ' s weight made i t d i f f i c u l t or 
i m p o s s i b l e . Dr. N e i t l i n g took over c l a i m a n t ' s care upon d i s c h a r g e 
from t h e h o s p i t a l . 

On December 17, 1985, Dr. N e i t l i n g wrote t o SAIF 
r e q u e s t i n g t h a t i t pay f o r a m e d i c a l l y s u p e r v i s e d weight program 
a t t h e Oregon H e a l t h Sciences U n i v e r s i t y . Such a program was 
co n s i d e r e d necessary f o r c l a i m a n t ' s r e c o v e r y . SAIF r e c e i v e d the 
l e t t e r on December 3 1 , 1985 but never responded t o i t i n any way. 

On May 28, 1986, Dr. N e i t l i n g s t a t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y . During t h e summer o f 1986, c l a i m a n t t r i e d 
Weight Watchers, but d i d not r e a l l y p a r t i c i p a t e because t h e 
meetings were p r i m a r i l y a t t e n d e d by women. Dr. N e i t l i n g concluded 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y because h i s c o n d i t i o n was 
not i m p r o v i n g and c l a i m a n t was not l o s i n g w e i g h t . 

Claimant needs t o l o s e over 100 pounds so t h a t he can 
undergo p h y s i c a l t h e r a p y and e n t e r a work-hardening program. I f 
he goes t h r o u g h these s t e p s , he has a good chance o f r e t u r n i n g t o 
r e g u l a r work. Claimant a l s o needs t o l o s e s i g n i f i c a n t w e i g h t i n 
orde r f o r the p h y s i c i a n s t o p r o p e r l y i n v e s t i g a t e and diagnose h i s 
c o n d i t i o n . I t i s l i k e l y t h a t s i g n i f i c a n t w e i g h t l o s s would 
m a t e r i a l l y improve c l a i m a n t ' s back c o n d i t i o n . W i t h o u t s i g n i f i c a n t 
w e i g h t l o s s , c l a i m a n t ' s back c o n d i t i o n i s l i k e l y t o worsen. 

I n o r d e r t o l o s e weight c l a i m a n t needs a program i n 
which he i s c l o s e l y s u p e r v i s e d both p h y s i c a l l y and b e h a v i o r a l l y . 

On September 14, 1987, Dr. Newby r e f e r r e d c l a i m a n t t o 
Dr. H i l l e s f o r an O p t i f a s t weight l o s s program. 

CONCLUSIONS 

The Referee found t h e O p t i f a s t weight l o s s program 
compensable and n e i t h e r p a r t y c h a l l e n g e s t h a t p o r t i o n o f her o r d e r . 

P e n a l t y Issue 

The Referee d i d not read Dr. N e i t l i n g ' s December 17, 
1985 l e t t e r as a r e f e r r a l t o a weight l o s s program. We d i s a g r e e . 

Dr. N e i t l i n g wrote d i r e c t l y t o SAIF. He s t a t e d t h a t he 
doubted c l a i m a n t would recover w i t h o u t a weight l o s s program. He 
s t a t e d t h a t he had i n v e s t i g a t e d t h e program a t t h e U n i v e r s i t y and 
b e l i e v e d i t would be i d e a l f o r c l a i m a n t . He r e p o r t e d t h a t 
c l a i m a n t c o u l d not a f f o r d t h e program on h i s own. F i n a l l y , he 
requested t h a t SAIF p r o v i d e c l a i m a n t w i t h " a s s i s t a n c e . " 
ORS 656.005(6) d e f i n e s a " c l a i m " as "...a w r i t t e n r e q u e s t f o r 
compensation f r o m . . . someone on the worker's b e h a l f . . . " . 
Compensation i n c l u d e s m e d i c a l s e r v i c e s . (ORS 656.005(8). We 
conclude t h a t Dr. N e i t l i n g f i l e d a c l a i m f o r medical s e r v i c e s 
which t r i g g e r e d SAIF's d u t y t o accept or deny. The d o c t o r 
i d e n t i f i e d the program, d e s c r i b e d t h e reason i t was r e l a t e d t o 
c l a i m a n t ' s t r e a t m e n t f o r h i s compensable i n j u r y and asked SAIF t o 
pay f o r i t . 

Because t h e r e was a c l a i m f o r medical s e r v i c e s , SAIF had 
a duty t o accept or deny i t w i t h i n 60 days. B i l l y J. Eubanks, 35 
Van N a t t a 131 (198 3 ) . However, because the m e d i c a l s e r v i c e s had 
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not been rendered a t the t i m e o f h e a r i n g , t h e r e were no "amounts 
the n due" upon which t o base a p e n a l t y . L e s t e r A. Carmen, 37 Van 
N a t t a 1686 (1985). An a t t o r n e y fee may be awarded, pu r s u a n t t o 
ORS 656.382(1), i f an i n s u r e r unreasonably r e s i s t s t h e payment of 
compensation. LLoyd L. C r i p e , 41 Van N a t t a 1774 (October 23, 
1989). We f i n d t h a t SAIF's f a i l u r e t o respond t o c l a i m a n t ' s c l a i m 
f o r medical s e r v i c e s was unreasonable and t h a t i t had the e f f e c t 
of d e l a y i n g b e n e f i t s which were compensable. T h e r e f o r e , SAIF 
unreasonably r e s i s t e d the payment of compensation t o c l a i m a n t . An 
a t t o r n e y fee s h a l l be assessed a g a i n s t SAIF. 

Premature Closure 

The Referee concluded t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y because c l a i m a n t had u n s u c c e s s f u l l y t r i e d w e i g h t l o s s 
programs and because t h e r e was no evidence t h a t he c o u l d not work 
due t o h i s need t o l o s e w e i g h t . We d i s a g r e e . 

A l t h o u g h t h e t r e a t i n g p h y s i c i a n , Dr. N e i t l i n g , 
pronounced c l a i m a n t m e d i c a l l y s t a t i o n a r y s e v e r a l t i m e s , we are not 
bound by h i s use of t h e magic words. ORS 656.005(17) d e f i n e s 
m e d i c a l l y s t a t i o n a r y t o mean "no f u r t h e r m a t e r i a l improvement 
would reasonably be expected from m e d i c a l t r e a t m e n t or t h e passage 
of t i m e . " Dr. N e i t l i n g ' s d e p o s i t i o n makes i t c l e a r t h a t he 
b e l i e v e s c l a i m a n t ' s o v e r w e i g h t i s , and has been, p r o l o n g i n g h i s 
d i s a b i l i t y , t h a t he should be i n a m e d i c a l l y s u p e r v i s e d w e i g h t 
l o s s program and t h a t a s i g n i f i c a n t w eight l o s s would p r o b a b l y 
reduce c l a i m a n t ' s d i s a b i l i t y . Dr. Nash s p e c i f i c a l l y s t a t e d t h a t 
s i g n i f i c a n t w e i g h t l o s s would be l i k e l y t o a l l o w c l a i m a n t t o 
r e t u r n t o h i s r e g u l a r work. He c o u l d not r e t u r n t o r e g u l a r work 
at the t i m e o f h e a r i n g . From t h i s , we conclude t h a t m a t e r i a l 
improvement was reasonably expected from m e d i c a l l y s u p e r v i s e d 
weight l o s s a t t h e time of c l a i m c l o s u r e . A c c o r d i n g l y , we 
conclude t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 

Because we f i n d t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y , we do not reach t h e i s s u e of the e x t e n t of permanent 
d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated November 19, 1987 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . The D e t e r m i n a t i o n Order i s s e t 
aside and the c l a i m i s remanded t o the SAIF C o r p o r a t i o n f o r 
p r o c e s s i n g c o n s i s t e n t w i t h t h i s o r d e r . A l l awards f o r unscheduled 
d i s a b i l i t y are s e t a s i d e as premature. Claimant's a t t o r n e y i s 
a l l o w e d a reasonable a t t o r n e y ' s fee o f 25 p e r c e n t o f t h e i n c r e a s e d 
temporary d i s a b i l i t y compensation awarded as a r e s u l t of our 
c o n c l u s i o n t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , not t o exceed 
$3800. Cla i m a n t ' s a t t o r n e y i s awarded an assessed fee of $500 f o r 
s e r v i c e s rendered a t h e a r i n g and on review c o n c e r n i n g SAIF's 
unreasonable c l a i m s p r o c e s s i n g . The Referee's order i s a f f i r m e d 
i n a l l o t h e r r e s p e c t s . 
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JEANNIE CLARK, Claimant WCB 86-10792, 84-05913 & 87-13771 
Gal ton, et a l . , Claimant's Attorneys November 27, 1989 
Davis, et a l . , Defense Attorneys Order on Review 
Chelsea Mohnike (SAIF), Defense Attorney 

Reviewed by Board Members Speer and Howell. 

EBI Companies r e q u e s t s review of t h a t p o r t i o n o f Referee 
Heitkemper's o r d e r t h a t s e t a s i d e i t s c o m p e n s a b i l i t y d e n i a l o f 
c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r neck and b i l a t e r a l t h o r a c i c 
o u t l e t syndrome c o n d i t i o n s . I n a d d i t i o n , EBI has moved t h e Board 
f o r c o n s i d e r a t i o n o f a d d i t i o n a l m e d i c a l evidence, which was 
gener a t e d a f t e r t h e c l o s e o f t h e r e c o r d . We c o n s t r u e i t s m o t i o n 
as a request f o r remand. ORS 656.295(5). On rev i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and remand. We re v e r s e i n p a r t . 

FINDINGS OF FACT 

I n January, 1981, w h i l e employed as a t r u c k d r i v e r by 
t h e SAIF C o r p o r a t i o n ' s i n s u r e d , c l a i m a n t compensably i n j u r e d her 
neck. A f t e r u n s u c c e s s f u l c o n s e r v a t i v e t r e a t m e n t , d i a g n o s t i c 
s t u d i e s r e v e a l e d a p r o t r u d e d d i s c a t C5-C6. Consequently, i n 
November, 1981, she underwent a c e r v i c a l f u s i o n performed by Dr. 
Misko, her t r e a t i n g neurosurgeon. A D e t e r m i n a t i o n Order c l o s e d 
her c l a i m , i n March, 1982, w i t h an award o f 10 per c e n t unscheduled 
permanent d i s a b i l i t y . T h e r e a f t e r , a r u p t u r e d d i s k a t C6-C7 was 
d i s c o v e r e d . As a r e s u l t , her c l a i m was reopened and she underwent 
f u r t h e r c e r v i c a l s u r g e r y i n A p r i l , 1983. A D e t e r m i n a t i o n Order 
r e c l o s e d her SAIF c l a i m i n October, 1983, w i t h an a d d i t i o n a l award 
of 40 p e r c e n t unscheduled permanent d i s a b i l i t y . Claimant 
requested a h e a r i n g on t h e i s s u e o f e x t e n t o f unscheduled 
permanent d i s a b i l i t y , which was an i s s u e i n the pro c e e d i n g below. 

Subsequently, c l a i m a n t began work i n g as a w a i t r e s s f o r 
EBI's i n s u r e d , a r e s t a u r a n t . While doing so, she compensably 
r e i n j u r e d her neck i n June, 1984. She r e t u r n e d t o Misko f o r 
f u r t h e r c o n s e r v a t i v e c a r e . A f t e r Misko diagnosed l e f t t h o r a c i c 
o u t l e t syndrome, EBI issued a p a r t i a l d e n i a l of t h a t c o n d i t i o n . 
Claimant requested a h e a r i n g t o appeal the d e n i a l . A p r i o r 
Referee found t h a t her l e f t t h o r a c i c o u t l e t syndrome c o n d i t i o n was 
not compensable. The Board and t h e Court of Appeals have a f f i r m e d 
the p r i o r Referee's o r d e r . See Jeannie C l a r k , WCB Case No. 
85-10576 (March, 1987), A f f ' d mem C l a r k v. S p i n n i n g Wheel, 89 Or 
App 264 (1988). I n J u l y , 1986, a D e t e r m i n a t i o n Order c l o s e d her 
EBI c l a i m w i t h no award o f permanent d i s a b i l i t y . 

T h e r e a f t e r , EBI a u t h o r i z e d and p r o v i d e d v o c a t i o n a l 
t r a i n i n g i n dog grooming. On May 7, 1987, w h i l e p a r t i c i p a t i n g i n 
the t r a i n i n g program, c l a i m a n t s u s t a i n e d a s l i p - a n d - f a l l i n j u r y . 
As a r e s u l t , she was mom e n t a r i l y dazed and f e l t p a i n and numbness 
i n her head, neck, and r i g h t arm. Although she f i n i s h e d her 
s h i f t , she telephoned Misko's o f f i c e t h e f o l l o w i n g day. Misko was 
not a v a i l a b l e . 

I n J u l y , 1987, c l a i m a n t requested EBI t o reopen her 1984 
neck c l a i m . EBI d e c l i n e d , i s s u i n g a t i m e l y " a g g r a v a t i o n " d e n i a l . 

Claimant's May, 1987, i n j u r y arose out o f and i n t h e 
course of her employment w i t h EBI's i n s u r e d r e q u i r i n g m e d i c a l 
s e r v i c e s and r e s u l t i n g i n d i s a b i l i t y . I n a d d i t i o n , t h e i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g neck d i s a b i l i t y . 
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A f t e r EBI requested Board review o f the Referee's o r d e r , 
i t s u b m i t t e d t h r e e m e d i c a l documents and requested t h a t t h e Board 
c o n s i d e r such documents. The documents c o n s i s t o f a r a d i o l o g y 
r e p o r t and an o p e r a t i v e r e p o r t , each dated May 17, 1988, and a 
n a r r a t i v e r e p o r t from Misko, dated June 10, 1988. The r e c o r d 
below was p r o p e r l y , c o m p l e t e l y , and s u f f i c i e n t l y developed. 

CONCLUSIONS OF LAW 
Remand 

We c o n s t r u e c l a i m a n t ' s motion f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l evidence as a request f o r remand. See ORS 656.295(5). 
The Board may remand a case t o t h e Referee i f i t determines t h a t 
t he r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e 
i n s u f f i c i e n t l y developed. I_d. Here, t h e a d d i t i o n a l evidence t h a t 
EBI wishes the Board t o c o n s i d e r , c o n s i s t s o f x-ray f i n d i n g s , an 
o p e r a t i v e r e p o r t o f an angiogram o f the s u b c l a v i a n v e s s e l s , and a 
n a r r a t i v e r e p o r t from Misko. A f t e r r e v i e w i n g such documents, we 
are not persuaded t h a t t h e r e c o r d below was i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed. I d . 

A c c o r d i n g l y , we d e c l i n e t o g r a n t EBI's motion t o remand 
t h i s case f o r t h e admission o f a d d i t i o n a l evidence. 
C o m p e n s a b i l i t y 

The Referee analyzed t h i s case under t h e a g g r a v a t i o n 
t e s t s e t f o r t h i n Smith v. SAIF, 302 Or 109 (1 9 8 6 ) , and concluded 
t h a t c l a i m a n t had proven a worsening o f her " u n d e r l y i n g 
c o n d i t i o n . " I n so d o i n g , t h e Referee d i d not s p e c i f y what t h e 
" u n d e r l y i n g c o n d i t i o n " was or whether i t i n c l u d e d b o t h c l a i m a n t ' s 
neck and b i l a t e r a l t h o r a c i c o u t l e t syndrome c o n d i t i o n s . F u r t h e r , 
the Referee made no d i s t i n c t i o n between c l a i m a n t ' s l e f t and r i g h t 
t h o r a c i c o u t l e t syndrome c o n d i t i o n s . (The l e f t t h o r a c i c o u t l e t 
syndrome c o n d i t i o n has been h e l d not compensable by t h e Court o f 
Appeals. See C l a r k v. S p i n n i n g Wheel, s u p r a . ) . 

A l t h o u g h we d i s a g r e e w i t h t h e Referee's a n a l y s i s , we 
agree, i n p a r t , w i t h h i s c o n c l u s i o n t h a t EBI's d e n i a l s h o u l d be 
se t a s i d e . 

The p a r t i e s and t h e Referee have v a r i o u s l y framed t h e 
i n s t a n t i s s u e as one of " a g g r a v a t i o n , " " c o m p e n s a b i l i t y , " and/or 
"new i n j u r y . " We conclude t h a t , l i k e t h e case o f Fenton v. SAIF, 
87 Or App 78 (1 9 8 7 ) , t h e case a c t u a l l y p r e s e n t s an i s s u e o f t h e 
c o m p e n s a b i l i t y o f t h e consequences o f c l a i m a n t ' s May 7, 1987 
i n c i d e n t . See a l s o F i r k u s v. Ald e r Cr. Lbr . , 48 Or App 251 
(1 9 8 0 ) , rev den 290 Or 302 (1981) ( I n j u r y i n c u r r e d w h i l e engaged 
i n a v o c a t i o n a l t r a i n i n g program i s a compensable consequence o f 
t h e o r i g i n a l i n j u r y ) . 

B e f o r e t u r n i n g t o the m e r i t s o f the c o m p e n s a b i l i t y 
q u e s t i o n , however, we observe t h a t t h e s e t t l e d law of t h i s case i s 
t h a t c l a i m a n t ' s l e f t t h o r a c i c o u t l e t syndrome c o n d i t i o n i s not 
compensable. EBI's p a r t i a l d e n i a l of t h a t c o n d i t i o n was upheld by 
a p r i o r Referee's o r d e r , which has been a f f i r m e d by bot h t h e Board 
and t h e Court o f app e a l s . C l a r k v. Sp i n n i n g Wheel, supra. 
Moreover, d e s p i t e t h e Referee's f a i l u r e t o i n d i c a t e t h a t t h e l e f t 
t h o r a c i c o u t l e t syndrome c o n d i t i o n was o u t s i d e the p u r v i e w o f t h i s 
case, t h e p a r t i e s themselves seemed t o i n d i c a t e such. ( T r . 4 6 ) . 
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A d d i t i o n a l l y , we f i n d no p o t e n t i a l l y compensable worsening o f t h a t 
u n d e r l y i n g p r e e x i s t i n g c o n d i t i o n . Dr. Misko i n d i c a t e d t h a t 
c l a i m a n t ' s May 7, 1987 i n c i d e n t "aggravated" c l a i m a n t ' s 
p r e e x i s t i n g l e f t t h o r a c i c o u t l e t syndrome. Whether he meant t h a t 
i t worsened c l a i m a n t ' s symptoms and/or worsened t he u n d e r l y i n g 
c o n d i t i o n i s not c l e a r . A c c o r d i n g l y , we c o n f i n e our 
c o m p e n s a b i l i t y a n a l y s i s t o c l a i m a n t ' s r i g h t t h o r a c i c o u t l e t 
syndrome and neck c o n d i t i o n s . 

Claimant f e l l w h i l e p a r t i c i p a t i n g i n a v o c a t i o n a l 
r e h a b i l i t a t i o n program a u t h o r i z e d and p r o v i d e d by EBI. Inasmuch 
as her f a l l was i n c u r r e d as a r e s u l t o f p a r t i c i p a t i n g i n an 
approved t r a i n i n g program, which was made a v a i l a b l e as a r e s u l t o f 
the compensable June, 1984 neck i n j u r y , we conclude t h a t her May, 
1987 i n j u r y was a compensable consequence of the June, 1984 
i n j u r y . Fenton v. SAIF, supra; Wood v. SAIF, 30 Or App 1103 
( 1 9 7 7 ) , rev den 282 Or 189 (1978"5~ 

Our i n q u i r y does not end, however. The p a r t i e s d i s p u t e 
whether t he second i n j u r y — the May, 1987, f a l l — m a t e r i a l l y 
c o n t r i b u t e d t o t h e c a u s a t i o n or worsening of c l a i m a n t ' s r i g h t 
t h o r a c i c o u t l e t syndrome c o n d i t i o n . The medical e x p e r t s a re 
d i v i d e d i n t h e i r o p i n i o n s as t o the proper d i a g n o s i s and e t i o l o g y 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n s . I n October, 1987, Misko 
r e p o r t e d , i n t e r a l i a : 

" I would s t a t e t h a t [ c l a i m a n t ' s ] f a l l w h i l e 
w o r k i n g i n dog grooming caused a c e r v i c a l 
s t r a i n superimposed upon a p r e v i o u s 
c e r v i c a l i n j u r y and s u r g e r y and a l s o 
aggravated her t h o r a c i c o u t l e t syndrome on 
the r i g h t . The t h o r a c i c o u t l e t syndrome on 
the l e f t was p r e v i o u s l y p r e s e n t and was 
caused by her p r e v i o u s c e r v i c a l c o n d i t i o n . 
T h i s was c e r t a i n l y aggravated by her f a l l . 
The t h o r a c i c o u t l e t syndrome on the r i g h t 
was not p r e s e n t p r i o r t o her f a l l and was a 
d i r e c t consequence of her f a l l and a l s o t he 
c e r v i c a l i n j u r y r e s u l t i n g from t h a t * * *. 
I t h i n k she i s e n t i t l e d t o another 25 
pe r c e n t permanent p a r t i a l d i s a b i l i t y r a t i n g 
because of her b i l a t e r a l u n t r e a t e d t h o r a c i c 
o u t l e t syndrome and because of an i n c r e a s e d 
i n j u r y t o her neck i n the form o f s o f t 
t i s s u e i n j u r y superimposed on the p r e v i o u s 
i n j u r y . T h o r a c i c o u t l e t syndrome i s 
permanent w i t h o u t s u r g i c a l t r e a t m e n t . " 

Dr. P o r t e r , a t h o r a c i c o u t l e t syndrome s p e c i a l i s t , 
t e s t i f i e d a t the h e a r i n g . A c c o r d i n g t o P o r t e r , t h e r e are o n l y 
t h r e e types of reco g n i z e d t h o r a c i c o u t l e t syndromes: (1) 
a r t e r i a l ; (2) venous; and (3) neurogenic. ( T r . 4 4 ) . P o r t e r 
t e s t i f i e d t h a t c l a i m a n t l a c k s t he necessary o b j e c t i v e c l i n i c a l 
f i n d i n g s which would l e a d t o a d i a g n o s i s o f t h o r a c i c o u t l e t 
syndrome. Moreover, P o r t e r f u r t h e r t e s t i f i e d t h a t t h e o n l y type 
of p h y s i c a l trauma t h a t r e s u l t s i n t h o r a c i c o u t l e t syndrome i s 
t h a t which i s a s s o c i a t e d w i t h a bony r i b or c o l l a r b o n e f r a c t u r e . 
( T r . 5 4 ) . Claimant has none. P o r t e r d i d concede, however, t h a t 
t he May, 1987 f a l l was c o n s i s t e n t w i t h a d i a g n o s i s of "neck s p r a i n 
and/or s t r a i n . " ( T r . 6 0 ) . 
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.̂We must choose the c o r r e c t medical h y p o t h e s i s . 
McClendon v. Nabisco Brands, I n c . , 77 Or App 418 ( 1 9 8 6 ) . A f t e r 
w e i g h i n g t h e evidence, we are persuaded by the o p i n i o n of P o r t e r 
over t h a t of Misko. P o r t e r i s an e x p e r t on the t o p i c o f t h o r a c i c 
o u t l e t syndrome and o f f e r e d a thorough and l o g i c a l e x p l a n a t i o n o f 
h i s o p i n i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s compensable 
May, 1987 i n j u r y d i d not r e s u l t i n a c o n d i t i o n of r i g h t t h o r a c i c 
o u t l e t syndrome. 

Regarding c l a i m a n t ' s neck s p r a i n / s t r a i n c o n d i t i o n , 
however, we conclude t h a t t h e May, 1987 i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s e x i s t i n g neck d i s a b i l i t y . See H a r r i s v. 
A l b e r t s o n ' s I n c . , 65 Or App 254, 257 (1983). Misko and P o r t e r 
appear t o agree on t h a t p o i n t ; i . e . , t h a t the f a l l caused a neck 
s t r a i n . ( T r . 6 0 ) . We, t h e r e f o r e , conclude t h a t t h e May, 1987 
f a l l r e s u l t e d i n a compensable neck s p r a i n / s t r a i n i n j u r y . 

ORDER 
The Referee's o r d e r dated March 18, 1988, as 

r e c o n s i d e r e d on A p r i l 22, 1988, i s reversed i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n of the Referee's order t h a t s e t a s i d e EBI's 
d e n i a l w i t h r e s p e c t t o b o t h t h e l e f t and r i g h t t h o r a c i c o u t l e t 
syndrome c o n d i t i o n , i s r e v e r s e d . The aforementioned p o r t i o n of 
EBI's d e n i a l s r e i n s t a t e d and upheld. With r e s p e c t t o t h e neck 
s t r a i n c o n d i t i o n , t h a t p o r t i o n of the o r d e r t h a t s e t a s i d e EBI's 
d e n i a l , i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an assessed 
fee of $400, t o be p a i d by EBI . The Board approves a c l i e n t - p a i d 
f e e , payable from EBI t o i t s a t t o r n e y , not t o exceed $1,250. The 
remainder of the Referee's o r d e r i s a f f i r m e d . 

PATRICIA J. LaLONDE, Claimant WCB 86-13914 
Mai agon, et a l . , Claimant's Attorneys November 27, 1989 
William B l i t z (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n requests review o f those p o r t i o n s 
o f Referee Emerson's o r d e r t h a t : (1) assessed a p e n a l t y f o r 
f a i l u r e t o deny c l a i m a n t ' s request f o r s u r g e r y i n t i m e l y f a s h i o n ; 
and (2) assessed an a t t o r n e y fee of $3,500 i n c o n n e c t i o n w i t h 
s e t t i n g a s i d e SAIF's- d e n i a l of s u r g e r y and s e t t i n g a s i d e two 
D e t e r m i n a t i o n Orders as premature. We a f f i r m t he p e n a l t y but 
reduce the assessed a t t o r n e y f e e . Claimant a l s o r e q u e s t s a f e e 
payable by SAIF f o r s e r v i c e s rendered on Board r e v i e w . We deny 
t h a t r e q u e s t . 

ISSUES 

1. P e n a l t y f o r u n t i m e l y d e n i a l of c l a i m a n t ' s r e q u e s t 
f o r s u r g e r y on h i s r i g h t w r i s t . 

2. The amount of t h e a t t o r n e y fee assessed by t h e 
Referee. 

3. A t t o r n e y f e e f o r s e r v i c e s rendered on Board r e v i e w . 

FINDINGS OF FACT 
Claimant developed symptoms i n her r i g h t w r i s t , hand and 

arm i n March 1986. The c o n d i t i o n was diagnosed as f l e x o r 
t e n o s y n o v i t i s and c a r p a l t u n n e l syndrome. SAIF accepted 
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c l a i m a n t ' s c l a i m f o r t h e c o n d i t i o n on March 14, 1986. 
Dr. B u t t e r s , an o r t h o p e d i c surgeon, performed a s u r g i c a l r e l e a s e 
o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l on November 19, 1986. 

I n e a r l y 1987, c l a i m a n t began, t o complain o f a p a i n f u l 
mass on t h e back of her r i g h t hand. One p h y s i c i a n noted t h a t 
c l a i m a n t ' s h i s t o r y i n c l u d e d a g a n g l i o n of the r i g h t w r i s t which 
had been s u r g i c a l l y removed i n 1975. (Ex. S - l ) . Dr. B u t t e r s 
diagnosed t he mass as d o r s a l t e n o s y n o v i t i s . (Ex. U). Another 
p h y s i c i a n d e s c r i b e d t h e mass as a "bony enlargement." (Ex. 1C-1). 

Claimant's r i g h t w r i s t c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order dated August 4, 1987. Claimant requested r e c o n s i d e r a t i o n o f 
the o r d e r and a second D e t e r m i n a t i o n Order i s s u e d on August 25, 
1987 which a f f i r m e d t he f i r s t . 

By l e t t e r dated September 2, 1987, Dr. B u t t e r s requested 
a u t h o r i z a t i o n from SAIF t o p e r f o r m s u r g e r y on the mass on the back 
o f c l a i m a n t ' s hand. SAIF r e c e i v e d t h i s l e t t e r on September 22, 
1987. 

On December 16, 1987, c l a i m a n t was examined by 
Dr. Nathan, a hand s p e c i a l i s t . I n a r e p o r t dated December 29, 
1987, Dr. Nathan noted t h e mass on t h e back of c l a i m a n t ' s r i g h t 
hand and'opined t h a t i t was e i t h e r a g a n g l i o n or t e n o s y n o v i t i s . 
Regardless o f which d i a g n o s i s was c o r r e c t , Nathan opined t h a t t h e 
mass was u n r e l a t e d t o c l a i m a n t ' s employment or t o the t r e a t m e n t 
she had r e c e i v e d f o r her compensable c a r p a l t u n n e l syndrome. 

SAIF r e c e i v e d Dr. Nathan's r e p o r t on January 4, 1988 and 
on t he same date i s s u e d a d e n i a l o f t h e s u r g e r y requested by 
Dr. B u t t e r s on the ground t h a t the mass on the back of c l a i m a n t ' s 
r i g h t hand was u n r e l a t e d t o t h e compensable c l a i m . Claimant 
requested a h e a r i n g on the d e n i a l which was c o n s o l i d a t e d w i t h 
o t h e r h e a r i n g r e q u e s t s . 

At t h e b e g i n n i n g o f the h e a r i n g , c l a i m a n t i d e n t i f i e d a 
number of i s s u e s i n c l u d i n g SAIF's d e n i a l of s u r g e r y and premature 
c l a i m c l o s u r e . Claimant's a t t o r n e y p a r t i c i p a t e d i n t h e h e a r i n g , 
i n a p o s t - h e a r i n g d e p o s i t i o n of Dr. B u t t e r s and i n c l o s i n g 
arguments by t e l e p h o n e . He s u b m i t t e d a statement o f s e r v i c e s t o 
the Referee which r e f l e c t e d a l l of the issu e s r a i s e d by c l a i m a n t 
a t t h e h e a r i n g , but gave no i n d i c a t i o n o f the amount o f a t t o r n e y 
or p a r a l e g a l time spent on each i s s u e . 

The Referee s e t as i d e SAIF's d e n i a l of s u r g e r y , s e t 
as i d e as premature the D e t e r m i n a t i o n Orders c l o s i n g c l a i m a n t ' s 
c l a i m , .assessed a p e n a l t y and $500 a t t o r n e y f ee f o r u n t i m e l y 
d e n i a l and assessed a fee of $3,500 i n c o n n e c t i o n w i t h s e t t i n g 
a s i d e t h e s u r g e r y d e n i a l and t h e two D e t e r m i n a t i o n Orders. The 
o t h e r i s s u e s r a i s e d by c l a i m a n t were e i t h e r moot or decided 
a g a i n s t him. 

SAIF f i l e d a request f o r Board review and r a i s e d as 
issu e s the p e n a l t y f o r i t s f a i l u r e t o deny the request f o r s u r g e r y 
i n a t i m e l y manner and t h e amount of t h e assessed a t t o r n e y f e e . 
Claim a n t ' s a t t o r n e y f i l e d a b r i e f which responds t o the is s u e s 
r a i s e d by SAIF. The a t t o r n e y a l s o s u b m i t t e d a statement o f 
s e r v i c e s rendered on Board review and requests a fee payable, by 
SAIF f o r those s e r v i c e s . 
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FINDINGS OF ULTIMATE FACT 
1. SAIF's f a i l u r e t o deny c l a i m a n t ' s request f o r 

s u r g e r y w i t h i n 60 days was unreasonable. 

2. The a t t o r n e y f e e assessed by the Referee i n 
c o n n e c t i o n w i t h s e t t i n g a s i d e t h e d e n i a l o f s u r g e r y was e x c e s s i v e . 

3. Claimant's a t t o r n e y rendered no s e r v i c e s on Board 
r e v i e w which r e l a t e t o c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
compensation or the amount of t h a t compensation. 

CONCLUSIONS OF LAW 
1. P e n a l t y f o r U n t i m e l y D e n i a l 

A c a r r i e r which unreasonably delays acceptance or d e n i a l 
of a c l a i m i s l i a b l e f o r a p e n a l t y o f up t o 25 pe r c e n t o f 
compensation "then due". ORS 656.262(10). Delay i n acceptance or 
d e n i a l o f a request f o r p r o s p e c t i v e medical s e r v i c e s beyond 60 
days a f t e r n o t i c e or knowledge o f the request i s unreasonable 
unless t h e r e c o r d r e f l e c t s a reasonable j u s t i f i c a t i o n f o r t h e 
d e l a y . See ORS 656.262(6) & ( 1 0 ) ; B i l l y J. Eubanks, 35 Van N a t t a 
131, 135~TT983). 

SAIF r e c e i v e d Dr. B u t t e r s ' request f o r a u t h o r i z a t i o n f o r 
s u r g e r y on September 22, 1987. I t should have accepted or de n i e d 
t h e r e q u e s t w i t h i n 60 days. I t d i d not is s u e i t s d e n i a l u n t i l 
January 4, 1988, 104 days a f t e r r e c e i v i n g the r e q u e s t . 

SAIF argues t h a t i t s delay i n i s s u i n g t h e d e n i a l was due 
t o the f a c t t h a t i t was a w a i t i n g the r e p o r t of Dr. Nathan. Such a 
j u s t i f i c a t i o n might be reasonable i f the r e c o r d c o n t a i n e d evidence 
e s t a b l i s h i n g t h a t a c o n s u l t a t i o n w i t h Dr. Nathan or another 
q u a l i f i e d p h y s i c i a n c o u l d not have been scheduled i n time t o meet 
the 60-day d e a d l i n e . The r e c o r d , however, c o n t a i n s no such 
ev i d e n c e . We agree w i t h t h e Referee, t h e r e f o r e , t h a t SAIF's 
f a i l u r e t o deny the request f o r s u r g e r y w i t h i n 60 days was 
unreasonable and a f f i r m t h e p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
assessed by the Referee. 

2. The A t t o r n e y Fee Assessed by t h e Referee i n Connection W i t h 
S e t t i n g Aside t h e D e n i a l o f Surgery and the D e t e r m i n a t i o n Orders 

The Referee assessed a fee of $3,500 a g a i n s t SAIF i n 
c o n n e c t i o n w i t h s e t t i n g a s i d e the su r g e r y d e n i a l and two 
D e t e r m i n a t i o n Orders. SAIF contends t h a t t h i s fee i s e x c e s s i v e 
because much of the work performed by c l a i m a n t ' s a t t o r n e y s and 
r e f l e c t e d i n t h e statement o f s e r v i c e s r e l a t e d t o i s s u e s on which 
c l a i m a n t d i d not p r e v a i l , or issu e s f o r which t h e r e i s no 
s t a t u t o r y a u t h o r i t y f o r a c a r r i e r - p a i d fee or t o the p e n a l t y i s s u e 
f o r which a sep a r a t e f e e of $500 was assessed. Claimant c o u n t e r s 
t h a t under G r e e n s l i t t v. C i t y of Lake Oswego, 305 Or 350 (1988) 
t h e Board i s w i t h o u t j u r i s d i c t i o n t o review t h e amount o f t h e f e e 
because SAIF d i d not seek review of the m e r i t s of the s u r g e r y 
d e n i a l . We address c l a i m a n t ' s j u r i s d i c t i o n a l argument f i r s t . 

I n G r e e n s l i t t v. C i t y of Lake Oswego, supra, t h e Court 
a t t e m p t e d t o d e f i n e t h e j u r i s d i c t i o n a l boundary between t h e Board 
and the c i r c u i t c o u r t s i n d i s p u t e s i n v o l v i n g a t t o r n e y f e e s 
assessed by r e f e r e e s under ORS 656.386(1). The Referee's o r d e r i n 
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t h a t case se t a s i d e a d e n i a l of an o c c u p a t i o n a l disease c l a i m and 
assessed a c a r r i e r - p a i d a t t o r n e y fee under ORS 656.386(1). The 
i n s u r e r requested Board review of the order and argued the i s s u e s 
o f c o m p e n s a b i l i t y and t h e amount of the a t t o r n e y f e e . Under those 
c i r c u m s t a n c e s , the Court h e l d t h a t j u r i s d i c t i o n of the a t t o r n e y 
f e e i s s u e was w i t h the Board r a t h e r than t h e C i r c u i t C o u r t . I d . 
a t 536. I t noted t h a t an a t t o r n e y fee award under ORS 656.386(1) 
i s e f f e c t i v e o n l y a f t e r t h e c l a i m a n t " p r e v a i l s ' f i n a l l y " on t h e 
m e r i t s of h i s c l a i m . I d . a t 534-35. Because an appeal on the 
m e r i t s p r e v e n t s t h e o r d e r from becoming f i n a l , t h e Court concluded 
t h a t the c i r c u i t c o u r t procedure p r e s c r i b e d under ORS 656.386(1) 
was i n a p p l i c a b l e and t h a t t h e Board had a u t h o r i t y t o review t h e 
fee pursuant t o ORS 656.382(2). I d . a t 535-36 & n.4. I n such 
cases, t h e Court s t a t e d t h a t " [ t ] h e s t a t u t e s do not c o n template 
i n e f f i c i e n t use of resources i n which the m e r i t s of the d i s p u t e 
"and t h e i s s u e of a t t o r n e y fees are r e v i e w a b l e by d i f f e r e n t forums 
a t the same t i m e . " I d . a t 536. 

We conclude t h a t we have j u r i s d i c t i o n . The b a s i s f o r 
j u r i s d i c t i o n i n t h i s case i s t h e f a c t t h a t the a t t o r n e y f e e 
assessed by the Referee under ORS 656.386(1) was not t h e o n l y 
aspect of the Referee's o r d e r which was e x p r e s s l y r a i s e d on Board 
r e v i e w . SAIF also, r a i s e d and argued the i s s u e of t h e p e n a l t y 
assessed under ORS 656.262(10). That is s u e must be addressed by 
t h e Board; t h e r e i s no s t a t u t o r y a u t h o r i t y f o r c i r c u i t c o u r t 
review of" such m a t t e r s . See G r e e n s l i t t v. C i t y of Lake Oswego, 
supra, 305 Or a t 536-36; B e t t y L. Evans, 41 Van N a t t a 21 ( 1 9 8 9 ) . 
Because the case came b e f o r e t h e Board on the m e r i t s of another 
i s s u e , c l a i m a n t c o u l d not f i n a l l y p r e v a i l w i t h o u t Board r e v i e w . 
The law does not contemplate t h a t the Board review the p e n a l t y 
i s s u e but r e q u i r e a s e p a r a t e c i r c u i t c o u r t p r o c e e d i n g f o r review 
of the a t t o r n e y fee assessed under ORS 656.386(1). I d . a t 536. 

We t u r n t o t h e m e r i t s of SAIF's arguments r e g a r d i n g t h e 
f e e . SAIF contends t h a t c l a i m a n t ' s a t t o r n e y was not e n t i t l e d t o a 
f e e under ORS 656.386(1) on a number of i s s u e s f o r which 
c l a i m a n t ' s a t t o r n e y s rendered s e r v i c e s . We agree. 

A Referee may assess a fee under ORS 656.386(1) o n l y 
when the c l a i m a n t has p r e v a i l e d i n a " r e j e c t e d case." A " r e j e c t e d 
case" i s a case i n which e n t i t l e m e n t t o r e c e i v e compensation, as 
opposed t o the amount of compensation or e x t e n t of d i s a b i l i t y , i s 
a t i s s u e . Short v. SAIF, 305 Or 541, 5.45-46 (1988). When a 
s i n g l e case i n v o l v e s i s s u e s of both t y p e s , the c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a fee under ORS 656.386(1) f o r s e r v i c e s rendered i n 
c o n n e c t i o n w i t h i s s u e s o f t h e f i r s t t y p e , but not f o r those 
rendered i n c o n n e c t i o n w i t h i s s u e s of the second t y p e . See 
Shoulders v. SAIF, 300 Or 606, 610 ( 1 9 8 6 ) ; Alson R. V a l e n t i c , 38 
Van N a t t a 1422, 1423 ( 1 9 8 6 ) . 

C laimant's e n t i t l e m e n t t o r e c e i v e compensation was not 
a t r i s k on the i s s u e s of premature c l a i m c l o s u r e s . The Referee, 
however, awarded an assessed f e e , not o n l y f o r s e r v i c e s r e l a t e d t o 
s e t t i n g a s i d e SAIF's d e n i a l , but f o r s e t t i n g a s i d e the 
D e t e r m i n a t i o n Orders as premature. Claimant's a t t o r n e y was not 
e n t i t l e d t o an i n s u r e r - p a i d fee under ORS 656.386(1) f o r s e r v i c e s 
rendered i n c o n n e c t i o n w i t h premature c l a i m c l o s u r e . 

Claimant's statement of s e r v i c e s g i v e s no i n d i c a t i o n o f 
how much time was spent on each i s s u e . Based upon our r e v i e w of 
the r e c o r d i n t h i s case, we conclude t h a t the i s s u e of SAIF's" 
s u r g e r y d e n i a l was t h e p r i m a r y i s s u e a t t h e h e a r i n g l e v e l . 
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C o n s i d e r i n g t h a t f a c t a l o n g w i t h the f a c t o r s enumerated i n OAR 
438-15-010(5), we conclude t h a t a $2500 fee i s a p p r o p r i a t e . 

A t t o r n e y Fee f o r S e r v i c e s Rendered on Board Review 

A c a r r i e r - p a i d fee may be assessed under ORS 656.382(2) 
when a c a r r i e r i n i t i a t e s a request f o r Board review and t h e Board 
determines t h a t "the compensation awarded t o the c l a i m a n t s h o u l d 
not be d i s a l l o w e d or reduced." SAIF d i d not r a i s e i s s u e s r e l a t i n g 
t o c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation or the amount o f 
t h a t compensation and c l a i m a n t ' s a t t o r n e y d i d not render any 
s e r v i c e s on Board review i n c o n n e c t i o n w i t h such i s s u e s . N e i t h e r 
the p e n a l t y awarded by t h e Referee nor the a t t o r n e y fee assessed 
a g a i n s t the i n s u r e r are "compensation" f o r these purposes. 
Dotson v. Bohemia I n c . , 80 Or App 233, 236, rev den 302 Or 35 
( 1 9 8 6 ) ; Saxton v. SAIF, 80 Or App 631 (1986). Under these 
c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a 
c a r r i e r - p a i d fee under ORS 656.382(2). See Dotson v. Bohemia, 
I n c . , supra. 

ORDER 

The Referee's o r d e r dated March 30, 1988, as m o d i f i e d 
and r e p u b l i s h e d by t h e Order on R e c o n s i d e r a t i o n dated A p r i l 15, 
1988, i s m o d i f i e d i n p a r t . The a t t o r n e y fee assessed by t h e 
Referee under ORS 656.386(1) i n c o n n e c t i o n w i t h the SAIF 
C o r p o r a t i o n ' s d e n i a l of s u r g e r y i s reduced from $3,500 t o $2,500. 
The remainder of the Referee's order i s a f f i r m e d . 

ANN PLEM0N, Claimant WCB 86-05665 & 88-00276 
Callahan, et a l . , Claimant's Attorneys November 27, 1989 
Beers, et a l . , Defense Attorneys Order on Review 
Nelson, et a l . , Defense Attorneys 

Reviewed by Board Members Howell and Speer. 

EBI Companies r e q u e s t s review of those p o r t i o n s o f 
Referee H e t t l e ' s o r d e r which: (1) upheld L i b e r t y Northwest 
Insurance C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r h i s c u r r e n t back c o n d i t i o n ; (2) s e t a s i d e EBI's d e n i a l o f 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s , as w e l l as EBI's 
c o n t i n u e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n ; and (3) 
awarded c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent 
d i s a b i l i t y f o r a back i n j u r y , whereas a D e t e r m i n a t i o n Order had 
awarded no permanent d i s a b i l i t y . The i s s u e s on review are m e d i c a l 
s e r v i c e s , r e s p o n s i b i l i t y and e x t e n t of d i s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . EBI's December 10, 1987 
d e n i a l of c h i r o p r a c t i c t r e a t m e n t denied o n l y f u t u r e t r e a t m e n t . 
S p e c i f i c a l l y , i t s t a t e d : " I n c o n n e c t i o n w i t h t h i s d e n i a l , EBI has 
p a i d a l l b i l l s f o r t r e a t m e n t r e c e i v e d up t o t h i s d a t e . " As such, 
EBI's d e n i a l was a p r o s p e c t i v e d e n i a l of medical s e r v i c e s which i s 
i n v a l i d . See E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 
(November 8, 1989). The r e c o r d r e f l e c t s no denied c l a i m s 
( b i l l i n g s ) f o r medical s e r v i c e s a f t e r December 10, 1987. 

A c c o r d i n g l y , we conclude t h a t t h e s e t t i n g a s i d e o f EBI's 
d e n i a l was proper because t h e d e n i a l was i n v a l i d . 

C l a imant's c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable, i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
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Board r e v i e w . Such a fee i s d e f i n e d as an "assessed f e e . " See 
OAR 438-15-005(2). However, we cannot award an assessed f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed fee s h a l l not be awarded. See OAR 
438-15-010(5). 

ORDER 

The Referee's o r d e r , dated May 5, 1988, i s a f f i r m e d . 

CECIL B. SMITH, Claimant WCB 87-04162 
Sellers & Jacobs, Claimant's Attorneys November 27, 1989 
"Chelsea Mohnike (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Leahy's or d e r which: (1) upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l of headaches and low back p a i n ; (2) upheld i t s subsequent 
p a r t i a l d e n i a l o f headaches and s e i z u r e s ; and (3) d e c l i n e d t o 
assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y fees f o r a l l e g e d 
unreasonable c l a i m s p r o c e s s i n g . We a f f i r m . 

ISSUES 

1) Whether SAIF's A p r i l 8, 1987 d e n i a l o f headaches and 
s e i z u r e s i s an improper p r e c l o s u r e d e n i a l . See R o l l e r v. 
Weyerhaeuser, 67 Or App 583 (1984). 

2) Whether t h a t p o r t i o n o f SAIF's January 16, 1987 
d e n i a l which denied c l a i m a n t ' s low back p a i n i s an improper 
"backup" d e n i a l g i v i n g r i s e t o e n t i t l e m e n t t o a p e n a l t y and 
r e l a t e d a t t o r n e y f e e . See Bauman v. SAIF, 295 Or 788 ( 1 9 8 8 ) . 

3) Whether SAIF's f a i l u r e t o f o r w a r d c e r t a i n m e d i c a l 
r e p o r t s t o the E v a l u a t i o n D i v i s i o n a f t e r r e q u e s t i n g c l a i m c l o s u r e 
amounts t o unreasonable c l a i m s p r o c e s s i n g . 

4) Whether SAIF's December 18, 1986 N o t i c e of C l o s u r e , 
which was r e s c i n d e d t h e f o l l o w i n g day, was an unreasonable d e l a y 
or r e f u s a l t o pay compensation w a r r a n t i n g i m p o s i t i o n o f a p e n a l t y 
and r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT 

The Board adopts the Referee's f a c t u a l f i n d i n g s t h r o u g h 
t h e f i r s t paragraph on page f o u r of h i s o r d e r . I n a d d i t i o n , t h e 
Board makes the f o l l o w i n g f i n d i n g s . 

At h e a r i n g , c l a i m a n t o r a l l y withdrew h i s h e a r i n g r e q u e s t 
w i t h r e g a r d t o t h a t p o r t i o n of SAIF's A p r i l 8, 1987 d e n i a l which 
denied the c o m p e n s a b i l i t y o f s e i z u r e s . 

Claimant d i d not begin r e p o r t i n g neck p a i n and headaches 
u n t i l two months a f t e r h i s compensable i n j u r y . 

C laimant's headache c o n d i t i o n i s s e p a r a b l e from h i s . 
compensable low back s t r a i n . 
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CONCLUSIONS OF LAW AND OPINION 

P r e c l o s u r e P a r t i a l D e n i a l o f Headaches 

Claimant argues t h a t SAIF's d e n i a l amounted t o an 
atte m p t t o t e r m i n a t e f u t u r e r e s p o n s i b i l i t y f o r a compensable 
c o n d i t i o n b e f o r e t h e e x t e n t o f h i s d i s a b i l i t y had been 
de t e r m i n e d . The Court of Appeals i n R o l l e r v. Weyerhaeuser, 67 Or 
App 583, 586 (1 9 8 4 ) , h e l d t h a t an employer c o u l d not i s s u e such a 
d e n i a l because " t h a t procedure i s tantamount t o a u t h o r i z i n g i t t o 
bypass a h e a r i n g on t h e e x t e n t o f a c l a i m a n t ' s d i s a b i l i t y and 
co u l d preempt the r e s o l u t i o n o f an i s s u e t h a t i s i n v o l v e d i n 
d e t e r m i n i n g t h e e x t e n t o f d i s a b i l i t y . " 

That i s not t h e s i t u a t i o n i n t h i s case, however. 
Clai m a n t ' s o r i g i n a l i n j u r y was a low back i n j u r y . C l a i m a n t ' s 
headaches are s u f f i c i e n t l y s e p arable from h i s accepted low back 
c o n d i t i o n t o be t h e s u b j e c t o f a p r e c l o s u r e p a r t i a l d e n i a l . See 
A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 231, rev den 294 Or 460 
(1983) . 

Moreover, s u b s t a n t i v e l y , c l a i m a n t has not proven t h a t 
h i s headaches are m a t e r i a l l y r e l a t e d t o the accepted back c l a i m so 
as t o make them compensable. The medical evidence does not make 
t h a t c o n n e c t i o n . Nor does c l a i m a n t ' s t e s t i m o n y , which t he Referee 
found so vague as t o be u n r e l i a b l e . F u r t h e r , we d e c l i n e t o i n f e r 
c a u s a t i o n from mere c h r o n o l o g i c a l sequence, p a r t i c u l a r l y where 
c l a i m a n t ' s s e i z u r e c o n d i t i o n p r o v i d e s an a l t e r n a t i v e cause f o r 
c l a i m a n t ' s headaches. Bradshaw v. SAIF, 69 Or App 587, 589-90 
(1984) . Claimant has f a i l e d t o e s t a b l i s h , by a preponderance o f 
the evidence, t h e necessary c a u s a l c o n n e c t i o n . Thus, we conclude 
t h a t h i s headaches are not compensable. 

We conclude t h a t the Referee p r o p e r l y upheld SAIF's 
A p r i l 8, 1987 p a r t i a l d e n i a l o f headaches. 
P e n a l t i e s and A t t o r n e y Fees 

Claimant contends t h a t he i s e n t i t l e d t o p e n a l t i e s and 
r e l a t e d a t t o r n e y fees f o r improper c l a i m s p r o c e s s i n g . The f i r s t 
b a s i s f o r t h e a l l e g e d improper p r o c e s s i n g i s SAIF's f a i l u r e t o 
p r o v i d e t h e E v a l u a t i o n D i v i s i o n w i t h medical r e p o r t s r e c e i v e d 
subsequent t o i t s submission o f the c l a i m t o t h e E v a l u a t i o n 
D i v i s i o n f o r c l a i m c l o s u r e . 

Former OAR 436-30-030 s t a t e s t h a t t h e i n s u r e r must 
submit " a l l m e d i c a l r e p o r t s and r e p o r t s o f v o c a t i o n a l 
r e h a b i l i t a t i o n c o u n s e l o r s and agencies accumulated d u r i n g t h e l i f e 
of a c l a i m . " SAIF had s u b m i t t e d a l l t h e r e p o r t s i t had up t o t h e 
tim e o f the E v a l u a t i o n r e q u e s t . The f o u r r e p o r t s t h a t c l a i m a n t 
argues should have been s u b m i t t e d t o E v a l u a t i o n were r e c e i v e d by 
SAIF a f t e r i t s r e q u e s t f o r c l o s u r e . Those f o u r r e p o r t s r e f e r t o 
c l a i m a n t ' s noncompensable s e i z u r e c o n d i t i o n r a t h e r than t o h i s 
compensable back c o n d i t i o n . They c o u l d n o t , t h e r e f o r e , have had 
any b e a r i n g upon t h e d e t e r m i n a t i o n o f whether c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y or t h e e x t e n t o f h i s i n j u r y - r e l a t e d 
d i s a b i l i t y . We f i n d no b a s i s f o r p e n a l t i e s i n t h i s i n s t a n c e . 

Claimant next contends t h a t he i s e n t i t l e d t o p e n a l t i e s 
and r e l a t e d a t t o r n e y fees f o r an a l l e g e d l y improper "back-up" 
d e n i a l i s s u e d by SAIF on January 16, 1987. A "back-up" d e n i a l i s 
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a subsequent d e n i a l , by an i n s u r e r , o f a p r e v i o u s l y accepted 
c o n d i t i o n . Such d e n i a l s are improper absent p r o o f o f f r a u d , 
m i s r e p r e s e n t a t i o n , or o t h e r i l l e g a l a c t i v i t y . Bauman v. SAIF, 295 
Or 788 (198 3 ) . 

I t i s ap p a r e n t , however, t h a t pursuant t o i t s January 
10, 1987 d e n i a l , SAIF was not r e t r o a c t i v e l y denying c l a i m a n t ' s 
o r i g i n a l t horacolumbar s t r a i n . Rather, SAIF denied t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n of low back p a i n . 
Clyde C. w y a t t , 36 Van Na t t a 1067 (1 9 8 4 ) ; W i l l i a m J. Anderson, 38 
Van N a t t a 1489 (19 8 6 ) . I n l i g h t of t h e f a c t t h a t SAIF d i d n o t 
at t e m p t t o i m p e r m i s s i b l y deny c l a i m a n t ' s accepted low back c l a i m , 
we conclude t h a t c l a i m a n t i s not e n t i t l e d t o p e n a l t i e s or r e l a t e d 
a t t o r n e y f e e s . 

Claimant f u r t h e r contends t h a t he i s e n t i t l e d t o 
p e n a l t i e s and r e l a t e d a t t o r n e y fees because of SAIF's a l l e g e d 
misuse o f the s e l f - c l o s u r e p r o v i s i o n s i n ORS 656.268(3). 

Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
November 28, 1986. T h e r e a f t e r , on December 18, a SAIF t r a i n e e 
issued a N o t i c e of C l o s u r e . The n o t i c e was i n e r r o r as t h e c l a i m 
was a l r e a d y c l o s e d a t t h e t i m e . The N o t i c e o f Closure was 
re s c i n d e d t h e f o l l o w i n g day. The n o t i c e served no purpose and had 
no e f f e c t on t h e p r e v i o u s l y c l o s e d c l a i m . Because t h e 
D e t e r m i n a t i o n Order, r a t h e r t h a t t h e N o t i c e o f Closure c l o s e d t h e 
c l a i m , ORS 656.268(3)(F) does not a p p l y . P e n a l t i e s and r e l a t e d 
a t t o r n e y fees are awarded o n l y as e x p r e s s l y a u t h o r i z e d by 
s t a t u t e . No s t a t u t e p r o v i d e s f o r assessment of a p e n a l t y or 
r e l a t e d a t t o r n e y fees under these c i r c u m s t a n c e s . 

ORDER 

The Referee's o r d e r dated November 20, 1987 i s a f f i r m e d . 

PEDRO G. ALCALA, Claimant. WCB 87-13384 
Michael B. Dye, Claimant's Attorney November 28, 1989 
Garrett, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review of Referee M. Johnson's o r d e r 
which upheld t h e i n s u r e r ' s d e n i a l o f med i c a l s e r v i c e s . The is s u e 
on review i s whether t he i n s u r e r i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t need f o r m e d i c a l t r e a t m e n t . We a f f i r m . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s back i n a motor v e h i c l e 
a c c i d e n t i n September 1983. Claimant r e c e i v e d an award f o r 5 
pe r c e n t unscheduled d i s a b i l i t y by s t i p u l a t i o n . I n March 1986 
c l a i m a n t i n j u r e d h i s back w h i l e w o r k i n g f o r a Washington 
employer. By Order on Review dated December 1 1 , 1987, i t became 
t h e law o f t h e case t h a t c l a i m a n t ' s c o n d i t i o n a t t h a t t i m e was th e 
r e s p o n s i b i l i t y o f th e Washington i n s u r e r , not the Oregon i n s u r e r . 

CONCLUSIONS AND OPINION 

The Referee found t h a t c l a i m a n t ' s c o n d i t i o n had r e t u r n e d 
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t o the same l e v e l i t had been a t b e f o r e the Washington i n j u r y . We 
d i s a g r e e w i t h t h a t f i n d i n g . 

On June 15, 1987, Dr. Romanick, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , w rote t h e Washington Department o f Labor and 
I n d u s t r i e s s t a t i n g t h a t c l a i m a n t had permanent impairment due t o 
the Washington i n j u r y . The next day he wrote t h e Oregon i n s u r e r 
s t a t i n g t h a t c l a i m a n t had r e t u r n e d t o the same c o n d i t i o n as he had 
been b e f o r e t h e Washington i n j u r y . He requested t h a t t h e Oregon 
i n s u r e r , t h e r e f o r e , pay f o r c o n t i n u i n g p a l l i a t i v e c a r e . The 
c h i r o p r a c t o r wrote t o c l a i m a n t ' s a t t o r n e y on November 25, 1987 
s t a t i n g t h a t he had never meant t o say t h a t c l a i m a n t had 
impairment due t o the Washington i n j u r y . He s t a t e d t h a t a l l 
c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t was due t o t h e Oregon 
i n j u r y . The c h i r o p r a c t o r ' s e x p l a n a t i o n f o r h i s s h i f t s i n o p i n i o n 
i s not p e r s u a s i v e . 

On the o t h e r hand, Dr. B o l i n , another c h i r o p r a c t o r , 
e v a l u a t e d c l a i m a n t ' s r e c o r d s i n August 1987. He had seen c l a i m a n t 
t h r e e times b e f o r e . He reasoned t h a t i f c l a i m a n t indeed i n j u r e d 
h i s back i n Washington, he c o u l d not understand how t h a t i n j u r y 
would r e s o l v e when the e a r l i e r had n o t . 

We f i n d Dr. B o l i n more p e r s u a s i v e than Dr. Romanick. 
A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o prove by a 
preponderance o f t h e evidence t h a t h i s c u r r e n t need f o r t r e a t m e n t 
i s due t o the Oregon i n j u r y . 

Because of t h i s f i n d i n g , we need not decide t h e q u e s t i o n 
of whether t he e f f e c t o f the e a r l i e r Order on Review i s t o f o r e v e r 
bar c l a i m a n t from r e c e i v i n g b e n e f i t s from t h e Oregon i n s u r e r as a 
r e s u l t of t h e compensable i n j u r y i n Washington. 

ORDER 

The Referee's o r d e r , dated J u l y 14, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $1,457.50. 

GRACIA A. CARTER, Claimant WCB 87-17682 
Pozzi, et a l . , Claimant's Attorneys November 28, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee 
Smith's o r d e r t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l 
d i s a b i l i t y . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t , a 53 year o l d former s a l e s manager, has a 
h i s t o r y o f c h r o n i c low back p a i n . I n 1972, she i n j u r e d her low 
back and r i g h t l e g i n a n o n i n d u s t r i a l s l i p - a n d - f a l l a c c i d e n t . As 
a r e s u l t , she s u f f e r e d f r a c t u r e s of the t r a n s v e r s e processes a t 
L3-4. She demonstrated h y s t e r i c a l p e r s o n a l i t y f e a t u r e s i n 
r e c o v e r i n g from t h e 1972 i n j u r y . A lthough she performed her 
r e g u l a r s a l e s p e r s o n d u t i e s between 1972 and 1979, she was 
r e g u l a r l y h o s p i t a l i z e d d u r i n g t h a t seven-year p e r i o d f o r f l a r e - u p s 
o f low back p a i n . 

I n March, 1979, c l a i m a n t s u s t a i n e d a compensable 
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l u m b o s a c r a l s t r a i n r e s u l t i n g i n a b r i e f p e r i o d o f 
h o s p i t a l i z a t i o n . She t r e a t e d c o n s e r v a t i v e l y w i t h Dr. Borman, 
M.D. Altho u g h she r e t u r n e d t o r e g u l a r work w i t h i n two weeks, she 
c o n t i n u e d t o ex p e r i e n c e low back p a i n . T h e r e a f t e r , her t r e a t m e n t 
was a d m i n i s t e r e d by Dr. Gambee, M.D., her f a m i l y p h y s i c i a n . I n 
December, 1979, she was t e r m i n a t e d from work by t h e i n s u r e d . She 
became b i t t e r about the t e r m i n a t i o n and a l l e g e d t h a t the i n s u r e d 
had n o t p r o p e r l y reimbursed her f o r a l l of her t r a v e l expenses. 

Claimant's r e c o v e r y from the March, 1979, i n j u r y began 
t o become i n c r e a s i n g l y a f f e c t e d by her p s y c h o l o g i c a l 
d i f f i c u l t i e s . She was examined by Dr. Parvaresh, a p s y c h i a t r i s t , 
i n December, 1979, Dr. Larsen, a p s y c h o l o g i s t , i n J u l y , 1982, and 
Dr. V o i s s , a p s y c h i a t r i s t , i n January, 1983. The i n s u r e r denied 
t h e c o m p e n s a b i l i t y o f her p s y c h o l o g i c a l c o n d i t i o n and c l a i m a n t 
requested a ' h e a r i n g . I n an Opinion and Order, dated August, 1984, 
Referee Neal concluded t h a t c l a i m a n t had proven a compensable 
p s y c h o l o g i c a l c o n d i t i o n . The Board a f f i r m e d Referee's Neal's 
o r d e r . See Grac i a A. C a r t e r , 36 Van Natt a 1604 (198 4 ) . 

T h e r e a f t e r , t h e mental h e a l t h e x p e r t s reexamined 
c l a i m a n t on s e v e r a l o c c a s i o n s . The consensus o f t h e e x p e r t s was 
t h a t c l a i m a n t s u f f e r e d from a dysthymic d i s o r d e r , which g r e a t l y 
a f f e c t e d her o u t l o o k and p e r c e p t i o n o f her p h y s i c a l a b i l i t i e s . As 
a r e s u l t , she was a d m i t t e d t o a p a i n c l i n i c program i n March, 
1986. A l t h o u g h v o c a t i o n a l r e t r a i n i n g was recommended by t h e p a i n 
c e n t e r s t a f f , c l a i m a n t was not i n t e r e s t e d i n r e t r a i n i n g because 
she p e r c e i v e d h e r s e l f as not employable. 

I n March, 1987, the Orthopaedic C o n s u l t a n t s 
( " C o n s u l t a n t s " ) examined c l a i m a n t . At t h a t t i m e , c l a i m a n t ' s 
p h y s i c a l a b i l i t i e s — as a f f e c t e d by her p s y c h o l o g i c a l c o n d i t i o n 
— p r e c l u d e d her from a l l but sedentary or l i g h t o c c u p a t i o n s . 

At t h e time of t h e h e a r i n g , c l a i m a n t was s t i l l n ot 
employed. She performed r o u t i n e domestic chores, but t r i e d t o 
av o i d almost a l l l i f t i n g . She r e g u l a r l y drove a car to-and-from 
t h e g r o c e r y s t o r e . I n August, 1987, she drove w i t h f o u r g i r l 
f r i e n d s t o Reno, Nevada. They stopped every two hours t o r e s t and 
s t r e t c h . Claimant gambled, watched shows, and d i d some 
s i g h t s e e i n g . I n January, 1988, she t r a v e l e d by bus t o Medford, 
Oregon — a seven hour one-way t r i p . A f r i e n d drove her back. 
She has not looked f o r work i n over a year. She has not seen a 
d o c t o r s i n c e her e v a l u a t i o a by t h e C o n s u l t a n t s i n March, 1987. 

Claimant has m i l d permanent p h y s i c a l impairment and, 
a d d i t i o n a l l y , m i l d permanent p s y c h o l o g i c a l impairment due t o t h e 
March, 1979, compensable i n j u r y . 

Claimant i s permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g g a i n f u l and s u i t a b l e employment due t o the March, 1979, 
compensable i n j u r y and i t s p s y c h o l o g i c a l sequelae. Given t he 
co m b i n a t i o n o f both her compensable p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n s , i t would be f u t i l e f o r her t o seek work. 

CONCLUSIONS OF LAW 

We adopt t he " o p i n i o n " s e c t i o n of the Referee's o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I t i s the law of the case t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
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c o n d i t i o n as i t e x i s t e d i n March, 1984, was compensable. We f i n d 
no p e r s u a s i v e evidence t h a t t h e r e have been any i n t e r v e n i n g events 
s i n c e t h e r e c o r d was developed b e f o r e Referee Neal i n March, 1984 
which would sever t h e c a u s a l c o n n e c t i o n between the p s y c h o l o g i c a l 
c o n d i t i o n and t h e compensable i n j u r y . T h e r e f o r e , we conclude t h a t 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n remains c a u s a l l y 
r e l a t e d t o t h e March, 1979, compensable i n j u r y . 

Given our above f i n d i n g s , we conclude t h a t t h e combined 
e f f e c t o f both c l a i m a n t ' s compensable low back and p y s c h o l o g i c a l 
c o n d i t i o n s make i t " f u t i l e , " see Brech v. SAIF, 72 Or App 388 
(198 5 ) , f o r her t o p r e s e n t l y seek work. Her l a c k o f m o t i v a t i o n t o 
r e t u r n t o work, must be c o n s i d e r e d i n the l i g h t o f her combined 
compensable p h y s i c a l and p y s c h o l o g i c a l d i s a b i l i t i e s . George M. 
Turner, 37 Van N a t t a 531 (19 8 5 ) . A c c o r d i n g l y , we conclude t h a t , 
on t h i s r e c o r d , ORS 656.206(3) does not bar an award o f permanent 
t o t a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r , dated March 15, 1988, i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded a reasonable assessed fee o f 
$1,000, t o be p a i d by t h e i n s u r e r . The Board approves a 
c l i e n t - p a i d f e e , payable from the i n s u r e r t o i t s a t t o r n e y , not t o 
exceed $1,445. 

FLOYD A. CROUCH, Claimant WCB 88-02940 
William H. Skalak, Claimant's Attorney November 28, 1989 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Leahy's o r d e r which upheld t h e i n s u r e r ' s d e n i a l o f h i s m e d i c a l 
s e r v i c e s c l a i m f o r a h e a r t c o n d i t i o n . On re v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a l e f t shoulder i n j u r y i n November 
1985. I t was diagnosed as an a n t e r i o r d i s l o c a t i o n . I n J u l y 1986, 
hi s l e f t s h o u l d e r a g a i n d i s l o c a t e d and was put back i n t o p l a c e i n 
the emergency room. He c o n t i n u e d t o be symptomatic and i n 
February 1987 an a r t h r o s c o p i c e v a l u a t i o n was performed. At t h a t 
t i m e , t h e p h y s i c i a n s recommended two a l t e r n a t i v e s : p h y s i c a l 
t h e r a p y w i t h avoidance of any movements t h a t would cause 
s u b l u x a t i o n or d i s l o c a t i o n or r e c o n s t r u c t i v e s u r g e r y on t h e 
sh o u l d e r . I n A p r i l 1987, c l a i m a n t was g i v e n a l i m i t e d work 
r e l e a s e which recommended t h a t he av o i d any motions which caused 
s u b l u x a t i o n or d i s l o c a t i o n . Claimant c o n t i n u e d t o s u f f e r 
d i s l o c a t i o n s . 

I n October 1987 c l a i m a n t was r e f e r r e d t o Dr. S w i t l y k , an 
o r t h o p e d i c surgeon. Dr. S w i t l y k recommended r e c o n s t r u c t i v e 
s u r g e r y on t h e l e f t s h o u l d e r , but i n d i c a t e d t h a t c l a i m a n t should 
undergo a c a r d i a c exam p r i o r t o p e r f o r m i n g the s u r g e r y . I n l a t e 
November 1987, c l a i m a n t underwent a c a r d i a c e x a m i n a t i o n . During 
the course of an a o r t i c c a t h e t e r i z a t i o n , c l a i m a n t developed a 
p e r i c a r d i a l tamponade which r e q u i r e d emergency s u r g e r y . While 
p e r f o r m i n g s u r g e r y t o r e l i e v e the tamponade, t he p h y s i c i a n found 
i t a p p r o p r i a t e t o a l s o p e r f o r m an a o r t i c v a l v e replacement 
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p r o c e d u r e . C l a i m a n t ' s d i s c h a r g e summary i n d i c a t e d t h a t he had 
p r o g r e s s i v e a o r t i c s t e n o s i s . 

I n December 1987, Dr. S w i t l y k r e p o r t e d t h a t c l a i m a n t was 
not an a c c e p t a b l e c a n d i d a t e f o r s u r g e r y due to h i s r e c e n t h e a r t 
s u r g e r y . I n J a n u a r y 1988, the employer d e n i e d r e s p o n s i b i l i t y f o r 
the h e a r t s u r g e r y . I n March 1988, c l a i m a n t was doing r e a s o n a b l y 
w e l l f o l l o w i n g t he h e a r t s u r g e r y and Dr. S w i t l y k p l a n n e d on 
p e r f o r m i n g the s h o u l d e r s u r g e r y as soon as approved by t h e h e a r t 
s p e c i a l i s t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s h e a r t s u r g e r y and i t s s e q u e l a e were a 
n e c e s s a r y p r e l u d e to s u r g e r y on h i s compensable l e f t s h o u l d e r 
c o n d i t i o n 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s h e a r t s u r g e r y was 
not a n e c e s s a r y p r e l u d e to the proposed l e f t s h o u l d e r s u r g e r y and 
found i t not compensable. We d i s a g r e e . 

T h i s q u e s t i o n was b e f o r e the Supreme C o u r t i n W i l l i a m s 
v. Gates-, McDonald & Co., 300 Or 278 ( 1 9 8 5 ) . I n W i l l i a m s , s u p r a , 
i t was n e c e s s a r y f o r the c l a i m a n t to undergo a r i g h t c a r o t i d 
e n d a r t e r e c t o m y , b e f o r e s u r g e r y c o u l d be performed on her 
compensable back c o n d i t i o n . The Court found the c a r o t i d a r t e r y 
s u r g e r y and i t s s e q u e l a e compensable on the b a s i s t h a t i t was a 
n e c e s s a r y p r e l u d e to the proposed back s u r g e r y . I_d_. a t 281. The 
C o u r t noted t h a t t h e r e was no e v i d e n c e t h a t c l a i m a n t would have 
s u b m i t t e d to the c a r o t i d a r t e r y p r o c e d u r e had i t not been r e q u i r e d 
p r i o r to p e r f o r m i n g back s u r g e r y . I d . I n a d d i t i o n , the C o u r t 
noted t h a t both o p e r a t i o n s were r e q u i r e d f o r c l a i m a n t ' s t o t a l 
m e d i c a l t r e a t m e n t and t h a t such t r e a t m e n t was n e c e s s i t a t e d by t he 
i n d u s t r i a l i n j u r y . I d . 

S i m i l a r l y , In the p r e s e n t c a s e , c l a i m a n t underwent t h e 
c a r d i a c e x a m i n a t i o n as a p r e l u d e to h i s proposed s h o u l d e r 
s u r g e r y . During the c o u r s e of t h a t e x a m i n a t i o n , he developed a 
tamponade which n e c e s s i t a t e d emergency s u r g e r y , i n c l u d i n g the 
a o r t i c v a l v e r e p l a c e m e n t p r o c e d u r e . There i s no p e r s u a s i v e 
e v i d e n c e to s u g g e s t t h a t c l a i m a n t would have s u b m i t t e d to the 
h e a r t p r o c e d u r e , had i t not been a n e c e s s a r y p r e l u d e to the 
proposed s h o u l d e r s u r g e r y . F i n a l l y , Dr. S w i t l y k r e p o r t e d t h a t the 
s h o u l d e r s u r g e r y was s t i l l b e i n g planned as soon as c l a i m a n t 
r e c o v e r e d from the e f f e c t s of the h e a r t s u r g e r y . 

We f i n d no m e a n i n g f u l d i s t i n c t i o n between W i l l i a m s , 
s u p r a , and the i n s t a n t c a s e . A c c o r d i n g l y , the h e a r t p r o c e d u r e and 
i t s s e q u e l a e , a r e compensable. 

ORDER 

The R e f e r e e ' s o r d e r , dated May 17, 1988, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded to i t 
f o r p r o c e s s i n g a c c o r d i n g to law. For s e r v i c e s a t h e a r i n g and on 
Board r e v i e w , c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded 
a r e a s o n a b l e c a r r i e r - p a i d f e e of $2,000. A c l i e n t - p a i d f e e , not 
to exceed $1,266, i s approved. 
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MARK S. LESOWSKE, Claimant WCB 88-01769 
Frank J. Susak, Claimant's Attorney November 28, 1989 
S t a f f o r d J. H a z e l e t t , Defense Attorney Order on Review (Remanding) 

Reviewed by Board Members Cu s h i n g and Myers. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r which 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o a p p e a r . On 
r e v i e w , the i s s u e i s whether the R e f e r e e s h o u l d have d i s m i s s e d t h e 
r e q u e s t f o r h e a r i n g . We remand. 

FINDINGS OF FACT 

On F e b r u a r y 5, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g to 
p r o t e s t a d e n i a l from t h e i n s u r e r . The r e q u e s t was r e c e i v e d by 
the Workers' Compensation Board on F e b r u a r y 8, 1988. On 
F e b r u a r y 16, 1988, t h e Board s e n t to c l a i m a n t ' s a d d r e s s , as w e l l 
as to c l a i m a n t ' s c o u n s e l , a N o t i c e of H e a r i n g n o t i f y i n g them t h a t 
the H e a r i n g was s e t f o r A p r i l 20, 1988. 

A p p a r e n t l y , no f o r m a l h e a r i n g was convened, but 
c l a i m a n t ' s c o u n s e l appeared f o r the h e a r i n g . C l a i m a n t d i d not 
appear. On A p r i l 27, 1988, the R e f e r e e i s s u e d an o r d e r which 
s t a t e d : 

"The R e f e r e e was a d v i s e d t h a t the c l a i m a n t 
has not kept i n t o u c h w i t h h i s c o u n s e l . 
H i s p r e s e n t whereabouts a r e unknown. The 
f i l e r e f l e c t s t h a t the N o t i c e of H e a r i n g 
m a i l e d to c l a i m a n t a t t h i s l a s t known f i l e 
a d d r e s s has not been r e t u r n e d by the P o s t 
O f f i c e Department u n d e l i v e r e d . I t i s 
t h e r e f o r e presumed t h a t he had n o t i c e of 
t h i s h e a r i n g . " 

The o r d e r gave c l a i m a n t 30 days i n which to show c a u s e 
f o r h i s f a i l u r e to appear. On A p r i l 28, 1988, c l a i m a n t ' s c o u n s e l 
s u b m i t t e d a motion f o r r e i n s t a t e m e n t on the b a s i s of c l a i m a n t ' s 
a f f i d a v i t which i n d i c a t e d t h a t he had been h o s p i t a l i z e d f o r two 
weeks p r i o r to the h e a r i n g , had been d i s c h a r g e d on the d a t e of 
h e a r i n g and due to the h o s p i t a l i z a t i o n , had f o r g o t t e n about t h e 
h e a r i n g and would have been unable to a t t e n d i n any e v e n t . The 
i n s u r e r d i d not respond to the motion or to the a f f i d a v i t . 

On May 16, 1988, the R e f e r e e i s s u e d an Order of 
D i s m i s s a l , i n d i c a t i n g t h a t c l a i m a n t ' s a f f i d a v i t was not s u f f i c i e n t 
to s u p p o r t r e i n s t a t e m e n t . 

C l a i m a n t r e q u e s t e d r e v i e w . 

CONCLUSIONS 

At the time of h e a r i n g former OAR 438-06-071 was i n 
e f f e c t . I t s t a t e d : 

" F a i l u r e of a p a r t y or the p a r t y ' s 
r e p r e s e n t a t i v e to appear a t the time and 
p l a c e s c h e d u l e d f o r a h e a r i n g i s a w a i v e r 
of a p p e a r a n c e . I f the p a r t y t h a t f a i l s to 
appear i s the p a r t y t h a t r e q u e s t e d the 
h e a r i n g , the r e f e r e e s h a l l i s s u e an o r d e r 
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d i s m i s s i n g t he r e q u e s t f o r h e a r i n g f o r 
f a i l u r e to appear u n l e s s a postponement i s 
g r a n t e d under OAR 4 3 8 - 0 6 - 0 8 1 . " 

Former OAR 438-06-081 p r o h i b i t e d postponements e x c e p t upon a 
f i n d i n g of e x t r a o r d i n a r y c i r c u m s t a n c e s beyond the c o n t r o l of t h e 
p a r t y r e q u e s t i n g the postponement. 

We c o n c l u d e t h a t t h e R e f e r e e was i n c o r r e c t i n d i s m i s s i n g 
the h e a r i n g r e q u e s t based on c l a i m a n t ' s f a i l u r e to appear a t t h e 
h e a r i n g . I n W i l l i a m s v. S A I F , 99 Or App 367 (November 8, 1 9 8 9 ) , 
the c o u r t r e c e n t l y h e l d t h a t , under the c u r r e n t v e r s i o n of OAR 
4 3 8 - 0 6 - 0 7 1 , R e f e r e e s a r e not a u t h o r i z e d to d i s m i s s a c l a i m a n t ' s 
h e a r i n g r e q u e s t s i m p l y because the c l a i m a n t d i d not appear a t the 
h e a r i n g . The c o u r t reasoned t h a t a c l a i m a n t was e n t i t l e d to o f f e r 
the remainder of h i s / h e r e v i d e n c e , even i f he/she chose not t o 
t e s t i f y p e r s o n a l l y . The c o u r t f u r t h e r s t a t e d t h a t the c h o i c e not 
to t e s t i f y d i d not p r e v e n t an i n s u r e r from p r e s e n t i n g i t s e v i d e n c e 
i n d e f e n s e of the c l a i m . 

The r e l e v a n t language of the v e r s i o n of OAR 4 3 8 - 0 6 - 0 7 1 
c i t e d above and the c u r r e n t v e r s i o n c i t e d by the c o u r t i n W i l l i a m s 
i s s u b s t a n t i a l l y the same. Both p r o v i d e t h a t i f a p a r t y or the 
p a r t y ' s a t t o r n e y f a i l to appear a t h e a r i n g , then t h a t f a i l u r e t o 
appear i s a w a i v e r of a ppearance and i s grounds f o r d i s m i s s a l i f 
the p a r t y w a i v i n g i s the p a r t y which r e q u e s t e d the h e a r i n g . 1 

Here, a l t h o u g h c l a i m a n t d i d not appear a t the h e a r i n g , 
h i s a t t o r n e y was p r e s e n t . I n a c c o r d a n c e w i t h the W i l l i a m s 
r e a s o n i n g , c l a i m a n t ' s f a i l u r e to appear i s not grounds f o r 
d i s m i s s a l under OAR 4 3 8 - 0 6 - 0 7 1 . A c c o r d i n g l y , we c o n c l u d e t h a t the 
h e a r i n g r e q u e s t s h o u l d not have been d i s m i s s e d . 

F u r t h e r m o r e , we c o n c l u d e t h a t under the c i r c u m s t a n c e s of 
t h i s c a s e , c l a i m a n t has not waived h i s r i g h t to t e s t i f y . We have 
r e c e n t l y h e l d t h a t under the r u l e a p p l i c a b l e to t h i s c a s e , 

"a R e f e r e e must c o n s i d e r a motion f o r 
postponement of a h e a r i n g even a f t e r an 
o r d e r of d i s m i s s a l has been i s s u e d . . . s o 
l o n g as the R e f e r e e r e t a i n s j u r i s d i c t i o n . " 
Mark R. L u t h y , 41 Van N a t t a 2132 
(November 2 1 , 1 9 8 9 ) . 

Here, t h e R e f e r e e c o r r e c t l y t r e a t e d c l a i m a n t ' s motion 
and a f f i d a v i t as a motion f o r postponement. He a p p a r e n t l y found 
t h e a f f i d a v i t i n s u f f i c i e n t to e s t a b l i s h e x t r a o r d i n a r y 
c i r c u m s t a n c e s beyond c l a i m a n t ' s c o n t r o l s u f f i c i e n t to j u s t i f y a 
postponement. We d i s a g r e e . 

1 The c o u r t , i n W i l l i a m s , c i t e d c u r r e n t OAR 4 3 8 - 0 6 - 0 7 1 . 
I t a p p e a r s t h a t the r u l e which was a c t u a l l y a p p l i c a b l e i n W i l l i a m s 
i s former OAR 4 3 8 - 0 6 - 0 7 1 , quoted above, because t h a t i s the 
temporary r u l e which was i n e f f e c t a t the time of the h e a r i n g i n 
W i l l i a m s . See WCB Admin. Order 3-1987 (August 26, 1 9 8 7 ) . The 
temporary r u l e was adopted as a permanent r u l e , e f f e c t i v e 
J a n u a r y 1 , 1988. WCB Admin. Order 5-1987 (December 18, 1 9 8 7 ) . 
The c u r r e n t v e r s i o n of the r u l e , which amended the p r e v i o u s 
v e r s i o n , became e f f e c t i v e A p r i l 1 , 1989. WCB Admin. Order 2-1989 
(March 1 , 1 9 8 9 ) . -2155-



There i s s u f f i c i e n t e v i d e n c e on t h i s r e c o r d to make a 
f i n d i n g under former OAR 438-06-081 t h a t t h e r e were e x t r a o r d i n a r y 
c i r c u m s t a n c e s beyond c l a i m a n t ' s c o n t r o l which would j u s t i f y a 
postponement. By r u l e , t h e i n s u r e r had t e n days i n which t o 
respond t o c l a i m a n t ' s motion and a f f i d a v i t . I t d i d not do s o . 
A c c o r d i n g l y , we deem c l a i m a n t ' s a f f i d a v i t to e s t a b l i s h i t s 
a l l e g a t i o n s a s u n c o n t r o v e r t e d f a c t s . C l a i m a n t ' s a f f i d a v i t 
e s t a b l i s h e s t h a t c l a i m a n t was i n t h e h o s p i t a l f o r two weeks b e f o r e 
the h e a r i n g and was not d i s c h a r g e d u n t i l the day of the h e a r i n g . 
I t f u r t h e r e s t a b l i s h e s t h a t even i f c l a i m a n t had not f o r g o t t e n 
about t h e h e a r i n g , he c o u l d not have a t t e n d e d the h e a r i n g . We 
c o n c l u d e t h a t t h e s e u n c o n t r o v e r t e d f a c t s a r e s u f f i c i e n t t o 
e s t a b l i s h t h a t t h e r e were e x t r a o r d i n a r y c i r c u m s t a n c e s beyond 
c l a i m a n t ' s c o n t r o l which would j u s t i f y a postponement. 
C o n s e q u e n t l y , by f a i l i n g to appear a t h e a r i n g , c l a i m a n t d i d not 
waive h i s r i g h t to p r e s e n t h i s own t e s t i m o n y . 

T h e r e f o r e , we remand t h i s c a s e to the R e f e r e e f o r a 
h e a r i n g on the m e r i t s . 

I T I S SO ORDERED. 
WILLIAM W. PLEMMONS, Claimant '. WCB 87-03975 
Emmons, et a l . , Claimant's Attorneys November 28, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r t h a t 
awarded 90 p e r c e n t (288 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y 
i n l i e u of t h e 25 p e r c e n t (80 d e g r e e s ) awarded by p r i o r 
D e t e r m i n a t i o n O r d e r s . C l a i m a n t c o n t e n d s t h a t he i s pe r m a n e n t l y 
t o t a l l y d i s a b l e d . We a f f i r m . 

ISSUE 

Whether c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o an award 
of permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s F i n d i n g s , a s supplemented by t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s of f a c t . 

C l a i m a n t was 58 y e a r s of age a t the time of t h e 
h e a r i n g . He had completed high s c h o o l and had an A s s o c i a t e of 
A r t s degree from a community c o l l e g e . H i s p r i o r employments 
i n c l u d e d c a r p e n t r y , c a b i n e t making and work a t the Oregon S t a t e 
U n i v e r s i t y p h y s i c a l p l a n t . At t h e time of h i s December 1984 
i n j u r y , c l a i m a n t had worked f o r 8 1/2 y e a r s f o r the p r e s e n t 
employer, o p e r a t i n g t h e employer's v o c a t i o n a l workshop f o r 
m e n t a l l y r e t a r d e d a d u l t s . 

C l a i m a n t r e t u r n e d t o work f o l l o w i n g h i s 1984 i n j u r y . He 
c o n t i n u e d working u n t i l he was t e r m i n a t e d f o r a l l e g e d l y a s s a u l t i n g 
a m e n t a l l y r e t a r d e d woman a t work. C l a i m a n t was u l t i m a t e l y 
c o n v i c t e d of t h e a s s a u l t and p l a c e d on f i v e y e a r s p r o b a t i o n . He 
e x p e r i e n c e d s e v e r e and ongoing d e p r e s s i o n a s a r e s u l t of h i s l e g a l 
i n v o l v e m e n t . One of h i s p r i m a r y c o n c e r n s was t h a t he would have a 
d i f f i c u l t time becoming reemployed w i t h a c r i m i n a l r e c o r d . 

C l a i m a n t ' s compensable i n j u r y r e s u l t e d i n o c c i p i t a l 
h eadaches and neck p a i n . I t a l s o r e s u l t e d i n d e p r e s s i o n , c a u s e d 
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by c l a i m a n t ' s u n d e r l y i n g s o m a t i c p r e o c c u p a t i o n w i t h the e f f e c t s of 
h i s i n j u r y . However, c l a i m a n t i s p h y s i c a l l y c a p a b l e of r e t u r n i n g 
to h i s job a t the time of i n j u r y . Thus, h i s d i s a b i l i t y i s 
p r i m a r i l y p s y c h i a t r i c . 

C l a i m a n t i s not perma n e n t l y i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g g a i n f u l and s u i t a b l e employment as a r e s u l t of h i s 
compensable i n j u r y . 

CONCLUSIONS OF LAW 

We ag r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t i s 
not e n t i t l e d to permanent t o t a l d i s a b i l i t y . However, we do so f o r 
d i f f e r e n t r e a s o n s . 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o an award of permanent 
t o t a l d i s a b i l i t y . I t i s , t h e r e f o r e , h i s burden to prove t h a t he 
i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g g a i n f u l and 
s u i t a b l e employment as a r e s u l t of h i s compensable i n j u r y . 
ORS 6 5 6 . 2 0 6 ( 1 ) , ( 3 ) . 

As t h e R e f e r e e c o r r e c t l y noted, t h i s i s a complex and 
d i f f i c u l t c a s e . C l a i m a n t c l e a r l y i n c u r r e d s u b s t a n t i a l d i s a b i l i t y 
from t h e e f f e c t s of h i s i n j u r y , a l t h o u g h t h e e f f e c t s a r e p r i m a r i l y 
p s y c h i a t r i c , r a t h e r t h a n p h y s i c a l . A l l of t h e p h y s i c i a n s i n t h i s 
c a s e a g r e e t h a t c l a i m a n t remains p h y s i c a l l y c a p a b l e of employment 
i n work s i m i l a r to t h a t he was doing a t the time of h i s i n j u r y . 

B ecause c l a i m a n t ' s d i s a b i l i t y i s p r i m a r i l y p s y c h i a t r i c , 
i t i s n e c e s s a r y to determ i n e t h e c a u s e s of t h a t d i s a b i l i t y when 
r a t i n g c l a i m a n t ' s e x t e n t . I f t h e i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d to c l a i m a n t ' s p s y c h i a t r i c problem, then the c o n d i t i o n 
i s r a t e d . 

Here, t h e r e i s m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g f a c t o r to the 
p s y c h o l o g i c a l c o n d i t i o n . The t r e a t i n g p s y c h i a t r i s t and 
n e u r o l o g i s t have found c l a i m a n t to be perma n e n t l y d i s a b l e d . There 
i s c o n t r a r y m e d i c a l e v i d e n c e , however, t h a t c l a i m a n t i s both 
p h y s i c a l l y and m e n t a l l y a b l e t o work but has r e t r e a t e d w i t h i n h i s 
d i s a b i l i t y and made a d e c i s i o n not to r e t u r n to work. 

G i v e n t h i s c o n t r a r y m e d i c a l e v i d e n c e we a r e unable t o 
a c c e p t the o p i n i o n s of Dr. K u t t n e r , t h e t r e a t i n g p s y c h i a t r i s t , and 
Dr. La F r a n c e , the t r e a t i n g n e u r o l o g i s t , t h a t c l a i m a n t i s so 
d i s a b l e d t h a t i t would be f u t i l e f o r him t o seek work. 
ORS 6 5 6 . 2 0 6 ( 3 ) . A c c o r d i n g l y , c l a i m a n t has the burden to prove he 
has made r e a s o n a b l e e f f o r t s t o f i n d work. T h i s t h e c l a i m a n t has 
not done. We, t h e r e f o r e , a g r e e w i t h the R e f e r e e t h a t c l a i m a n t has 
f a i l e d t o prove e n t i t l e m e n t t o an award of permanent t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r dated October 9, 1987 i s a f f i r m e d . 
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TIMOTHY 0. SIMINGTON, Claimant WCB 87-09608 
Coons & Cole, Claimant's Attorneys November 28, 1989 
Joseph D. Robertson, Defense Attorney Order Denying Request 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of t h a t p o r t i o n of our 
September 20, 1989 Order on Review t h a t d e c l i n e d to award a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on r e v i e w f o r 
s u c c e s s f u l l y p r e v a i l i n g a g a i n s t the s e l f - i n s u r e d employer's a p p e a l 
from a R e f e r e e ' s o r d e r s e t t i n g a s i d e i t s d e n i a l of c l a i m a n t ' s 
i n j u r y c l a i m . We d e c l i n e d t o award an a t t o r n e y f e e because 
c l a i m a n t ' s c o u n s e l had not f i l e d a s t a t e m e n t of s e r v i c e s . 
E n c l o s i n g a s t a t e m e n t of s e r v i c e s f o r h i s c o u n s e l ' s e f f o r t s on 
Board r e v i e w , c l a i m a n t s e e k s an a t t o r n e y f e e p u r s u a n t to 
ORS 6 5 6 . 3 8 2 ( 2 ) . The r e q u e s t i s de n i e d f o r l a c k of j u r i s d i c t i o n . 

FINDINGS 

On September 20, 1989, the Board i s s u e d an Order on 
Review. C o p i e s of the o r d e r were m a i l e d to a l l p a r t i e s and t h e i r 
r e s p e c t i v e c o u n s e l s . P u r s u a n t t o the o r d e r , t h e R e f e r e e ' s o r d e r , 
which s e t a s i d e the employer's d e n i a l of c l a i m a n t ' s i n j u r y c l a i m , 
was a f f i r m e d . The Board's o r d e r f u r t h e r s t a t e d t h a t s i n c e no 
st a t e m e n t of s e r v i c e s had been r e c e i v e d from c l a i m a n t ' s c o u n s e l , 
no a s s e s s e d f e e would be awarded. The o r d e r has not been 
a p p e a l e d , a b a t e d , s t a y e d or r e p u b l i s h e d . 

The September 20, 1989 o r d e r was m a i l e d to c l a i m a n t ' s 
c o u n s e l a t the a d d r e s s l i s t e d on the R e f e r e e ' s o r d e r and t h e 
employer's r e q u e s t f o r r e v i e w . That o r d e r was not r e t u r n e d t o t he 
Board as u n d e l i v e r a b l e . 

I n a p p r o x i m a t e l y December 1987, c l a i m a n t ' s c o u n s e l had 
moved to a new l o c a t i o n . Other than the l e t t e r h e a d of c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f and c o v e r l e t t e r , no e x p r e s s n o t i c e of t h i s 
change of a d d r e s s was r e c e i v e d by the Board. 

On November 7, 1989, the Board r e c e i v e d a s t a t e m e n t of 
s e r v i c e s from c l a i m a n t ' s c o u n s e l . 

CONCLUSIONS 

P u r s u a n t to our September 20, 1989 o r d e r , we found t h a t 
t h e compensation awarded by the R e f e r e e s h o u l d not be d i s a l l o w e d 
or reduced. S i n c e c l a i m a n t had s u c c e s s f u l l y defended a g a i n s t the 
employer's a p p e a l of t he R e f e r e e ' s o r d e r , we reasoned t h a t 
c l a i m a n t was e n t i t l e d t o an a t t o r n e y f e e . ORS 6 5 6 . 3 8 2 ( 2 ) . 
However, because no s t a t e m e n t of s e r v i c e s had been s u b m i t t e d , we 
h e l d t h a t we were unable t o do s o . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

C l a i m a n t ' s c o u n s e l c oncedes t h a t he f a i l e d t o submit a 
s t a t e m e n t of s e r v i c e s w i t h i n 30 days of the i s s u a n c e of t h e 
Board's o r d e r . H i s e x p l a n a t i o n f o r t h i s l a t e s u b m i s s i o n i s t h a t 
the Board's o r d e r was m a i l e d to h i s former o f f i c e and then 
s u b s e q u e n t l y forwarded t o h i s c u r r e n t o f f i c e . By t h e time he 
r e c e i v e d the o r d e r on October 25, 1989, c l a i m a n t ' s c o u n s e l s t a t e s 
t h a t the 30-day p e r i o d had e l a p s e d . 

Other than a l e t t e r h e a d on c l a i m a n t ' s r e s p o n d e n t ' s b r i e f 
and c o v e r l e t t e r , t h e r e c o r d c o n t a i n s no e x p r e s s n o t i c e t o t h e 
Board of c l a i m a n t ' s c o u n s e l ' s r e l o c a t i o n . Under such 
c i r c u m s t a n c e s , we f i n d c l a i m a n t ' s c o u n s e l ' s e x p l a n a t i o n f o r a 
48-day d e l a y i n r e s p o n d i n g to our order to be u n p e r s u a s i v e . 
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I n any e v e n t , an o r d e r of the Board i s f i n a l u n l e s s w i t h i n 
30 days a f t e r the date of m a i l i n g of c o p i e s of such o r d e r s to the 
p a r t i e s , one of the p a r t i e s a p p e a l s to the Court of A p p e a l s . 
ORS 6 5 6 . 2 9 5 ( 8 ) . A t t o r n e y s a r e not p a r t i e s . ORS 6 5 6 . 0 0 5 ( 1 9 ) ; 
B e r l i n e r v. Weyerhaeuser Co., 92 Or App 264, 266, n 1 ( 1 9 8 8 ) ; Frank 
F. Pucher, J r . , 41 Van N a t t a 794 ( 1 9 8 9 ) . Thus, even i f the Board's 
o r d e r was i m p r o p e r l y m a i l e d to c l a i m a n t ' s c o u n s e l , the 30-day 
s t a t u t o r y a p p e a l p e r i o d would c o n t i n u e to r u n . 

Inasmuch as our o r d e r was n e i t h e r a p p e a l e d , a b a t e d , 
s t a y e d , r e p u b l i s h e d nor withdrawn w i t h i n 30 days of i t s i s s u a n c e , i t 
has become f i n a l by o p e r a t i o n of law. ORS 6 5 6 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l 
Paper Co. v. W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) . We have p r e v i o u s l y 
c o n c l u d e d t h a t we r e t a i n j u r i s d i c t i o n to c o n s i d e r a r e q u e s t f o r an 
a t t o r n e y f e e even a f t e r the o r d e r on the m e r i t s has become f i n a l by 
o p e r a t i o n of law. See J a n e E. S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) , 
r e v ' d on o t h e r grounds Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 88 
(August 30, 1 9 8 9 ) . Y e t , i n o r d e r to r e t a i n j u r i s d i c t i o n over the 
a t t o r n e y f e e r e q u e s t , our p r i o r o r d e r must not have a d d r e s s e d e i t h e r 
t h e e n t i t l e m e n t t o , or the amount o f , an a t t o r n e y f e e . Gabino R. 
Orozco, 41 Van N a t t a 599, 775 ( 1 9 8 9 ) . 

Here, our September 20, 1989 o r d e r a d d r e s s e d c l a i m a n t ' s 
c o u n s e l ' s e n t i t l e m e n t t o a c a r r i e r - p a i d f e e . S i n c e t h a t o r d e r has 
become f i n a l by o p e r a t i o n of law, we l a c k j u r i s d i c t i o n to c o n s i d e r 
the a t t o r n e y f e e r e q u e s t . See Gabino R. Orozco, s u p r a . 
A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T I S SO ORDERED. 

VERNON R. TOSH, Claimant WCB 87-18383 
Li n d s t e d t & Buono, Claimant's Attorneys November 28, 1989 
D a r y l l E. K l e i n , Defense Attorney Order on Review 

Reviewed by Board Members Cu s h i n g and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e D a v i s ' o r d e r t h a t : ( 1 ) found t h a t c l a i m a n t ' s l e f t 
l e g / f o o t i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d ; and ( 2 ) s e t 
a s i d e t h o s e p o r t i o n s of i t s p a r t i a l d e n i a l t h a t d e n i e d t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s neck and low back c o n d i t i o n s . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1 . Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
the August, 1987 N o t i c e of C l o s u r e . 

2. Whether c l a i m a n t ' s May, 1987, compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d to the c a u s a t i o n of h i s c u r r e n t neck and 
low back c o n d i t i o n s . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s l e f t f o o t / l e g on 
May 22, 1987, a f t e r s l i p p i n g a t a l o a d i n g dock. As a r e s u l t , he 
s u s t a i n e d a l i n e c o r t i c a l f r a c t u r e of the l e f t f i r s t m e t a t a r s a l 
and a b r a s i o n s and c o n t u s i o n s to the l e f t l e g . He sought t r e a t m e n t 
from Dr. M i l l e r , M.D. M i l l e r t e m p o r a r i l y took him o f f work, due 
to the m e t a t a r s a l f r a c t u r e . On J u l y 3 1 , 1987, M i l l e r found 
c l a i m a n t ' s l e f t f o o t / l e g m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o 
r e g u l a r work e f f e c t i v e August 3, 1987. 
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A f t e r r e t u r n i n g to work.on August 3, 1987, c l a i m a n t 
e x p e r i e n c e d a g r i n d i n g s e n s a t i o n i n h i s knee and p a i n i n h i s low 
back. He had never mentioned back p a i n to M i l l e r . He r e t u r n e d t o 
work on August 4, 1987, but had d i f f i c u l t y w i t h h i s l e f t 
f o o t / l e g . He d i d not r e t u r n t o work t h e r e a f t e r . 

On August 14, 1987, c l a i m a n t r e t u r n e d t o M i l l e r w i t h 
c o m p l a i n t s of l e f t f o o t p a i n . He d i d not mention any back 
problems. M i l l e r d e t e c t e d some l e f t f o o t t e n d e r n e s s and r e f e r r e d 
him to a n e u r o l o g i s t , Dr. Cohen. 

The c a r r i e r c l o s e d c l a i m a n t ' s c l a i m on August 28, 1987, 
by way of a N o t i c e of C l o s u r e . Cohen examined c l a i m a n t on August 
31, 1987, and d i a g n o s e d a p r o b a b l e c h i p f r a c t u r e of the l e f t f i r s t 
m e t a t a r s a l . C l a i m a n t ' s f r a c t u r e was i n the p r o c e s s of h e a l i n g a t 
t h a t time and c o n t i n u e d to do so over the next two months. 

On October 14, 1987, c l a i m a n t began to t r e a t w i t h 
Dr. Holman, a c h i r o p r a c t o r . Upon e x a m i n a t i o n , he c omplained of 
s e v e r a l symptoms, i n c l u d i n g : headaches, mid and low back p a i n , 
s l e e p l e s s n e s s , and i r r i t a b i l i t y . On November 20, 1987, he was 
examined by Dr. Hunt, an o r t h o p e d i s t , and Dr. B e l l v i l l e , a 
p s y c h i a t r i s t , of the M e d i c a l C o n s u l t a n t s Northwest. C l a i m a n t ' s 
l e f t f o o t / l e g i n j u r y was f u l l y r e s o l v e d a t t h a t t i m e , but he was 
s u f f e r i n g from a c h r o n i c d e p r e s s i v e d i s o r d e r . 

A D e t e r m i n a t i o n Order i s s u e d on November 20, 1987, 
a f f i r m i n g t h e i n s u r e r ' s N o t i c e of C l o s u r e i n a l l r e s p e c t s . 

On December 3, 1987, the i n s u r e r i s s u e d a d e n i a l of 
c o m p e n s a b i l i t y f o r the f o l l o w i n g symptoms: headaches, neck p a i n , 
s l e e p i n g problems, mid-back p a i n , n e r v o u s n e s s , t e n s i o n , 
i r r i t a b i l i t y , d i z z i n e s s , f a t i g u e , d e p r e s s i o n , and b u z z i n g i n t h e 
e a r s . 

I n a December 8, 1987 r e p o r t to the i n s u r e r , Holman 
r e a s s e r t e d t h a t c l a i m a n t ' s l e f t f o o t / l e g c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y and t h a t a t l e a s t h i s low back p a i n a r o s e 
from the May, 1987 i n j u r y . T h e r e a f t e r , c l a i m a n t was examined by 
each Dr. G r i t z k a , an o r t h o p e d i s t , and Dr. Anderson, a n e u r o l o g i s t . 

C l a i m a n t ' s l e f t f o o t was not m e d i c a l l y s t a t i o n a r y on 
August 28, 1987. At t h a t t i m e , i t was r e a s o n a b l e t o e x p e c t 
f u r t h e r m a t e r i a l improvement i n h i s l e f t f o o t by c o n t i n u e d m e d i c a l 
t r e a t m e n t or the p a s s a g e of t i m e . 

CONCLUSIONS OF LAW 

1. Premature C l a i m C l o s u r e 

The Board adopts p a r a g r a p h s one and two of the 
" o p i n i o n " s e c t i o n of the R e f e r e e ' s o r d e r . 
2. C o m p e n s a b i l i t y of Neck and Low Back 

The R e f e r e e upheld the i n s u r e r ' s December 3, 1987 
d e n i a l , s a v e f o r v a r i o u s d i a g n o s e s of c l a i m a n t ' s neck and low back 
c o n d i t i o n s . We d i s a g r e e , i n p a r t . I n our view, the i n s u r e r ' s 
d e n i a l s h o u l d be upheld i n i t s e n t i r e t y ; i . e . , c l a i m a n t has not 
e s t a b l i s h e d the c o m p e n s a b i l i t y of h i s neck and low back c o n d i t i o n s . 

Absent from t h e m e d i c a l r e p o r t s and c h a r t n o t e s i s any 
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mention of neck or back problems, u n t i l c l a i m a n t began to t r e a t 
w i t h Holman i n October, 1987. Moreover, c l a i m a n t ' s s u p e r v i s o r , 
John Davenport, and the t e r m i n a l manager, Ron M i l l s , both 
t e s t i f i e d t h a t c l a i m a n t never mentioned any such problems. G i v e n 
the f i v e - m o n t h p e r i o d of not r e p o r t i n g any neck or back problems 
f o l l o w i n g t he May, 1987 i n j u r y , we c o n c l u d e t h a t the r e s o l u t i o n of 
the c o m p e n s a b i l i t y q u e s t i o n l a r g e l y t u r n s on the weight of t h e 
e x p e r t m e d i c a l o p i n i o n s . See U r i s v. Compensation Department, 
247 Or 420 ( 1 9 6 7 ) . 

a. Neck 

The o n l y e x p e r t to s u p p o r t the c o m p e n s a b i l i t y of 
c l a i m a n t ' s neck c o m p l a i n t s i s Holman. Y e t , Holman s t a t e s : " I 
c a n not t e l l i f the upper back and neck problems a r e r e l a t e d t o 
t h i s same i n j u r y , but he d i d not have t h e s e problems [ s i c ] b e f o r e 
h i s a c c i d e n t . " As we u n d e r s t a n d h i s o p i n i o n , Holman e s s e n t i a l l y 
c o u l d not t e l l i f the neck c o n d i t i o n was r e l a t e d to the May, 1987 
i n j u r y . Moreover, h i s b a s i s f o r s p e c u l a t i n g o t h e r w i s e was the 
c h r o n o l o g i c a l sequence of the o n s e t of symptoms to the d a t e of 
i n j u r y . I t i s w e l l s e t t l e d , however, t h a t merely a t e m p o r a l 
r e l a t i o n s h i p between the o n s e t of symptoms and the date of i n j u r y 
i s not p e r s u a s i v e e v i d e n c e of c a u s a t i o n . See Bradshaw v. S A I F , 
69 Or App 587 ( 1 9 8 4 ) . F i n a l l y , Hunt examined c l a i m a n t and 
c o n c l u d e d . t h a t i t would be v e r y d i f f i c u l t to a t t r i b u t e h i s neck 
symptoms to the May, 1987 i n j u r y . 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has 
not proven h i s c a s e w i t h r e s p e c t to the c o m p e n s a b i l i t y of h i s 
c u r r e n t neck c o n d i t i o n . 

b. Low Back 

The e x p e r t s a r e i n d i s a g r e e m e n t over the e t i o l o g y of 
c l a i m a n t ' s low back c o m p l a i n t s . A c c o r d i n g t o Holman, c l a i m a n t 
d e v e l o p e d an a l t e r e d g a i t a s a r e s u l t of the May, 1987 l e f t 
f o o t / l e g i n j u r y , which, i n t u r n , c a u s e d low back problems. I n 
c o n t r a s t , D r s . Anderson and G r i t z k a opined t h a t c l a i m a n t ' s low 
back c o m p l a i n t s a r o s e d i r e c t l y from the mechanics of the May, 1987 
s l i p - a n d - f a l l i n j u r y . Y e t , a r e a d i n g of the r e p o r t s from Anderson 
and G r i t z k a s u g g e s t s t h a t n e i t h e r d o c t o r understood t h a t c l a i m a n t 
did not c o m p l a i n of low back d i f f i c u l t i e s , u n t i l f i v e months a f t e r 
the May, 1987 i n j u r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n , 28 Or 
App 473 (1977) ( M e d i c a l o p i n i o n based on i n a c c u r a t e or i n c o m p l e t e 
p a t i e n t h i s t o r y i s not p e r s u a s i v e ) . 

Moreover, Anderson and G r i t z k a s a i d n o t h i n g about an 
a l t e r e d g a i t as the e t i o l o g y f o r c l a i m a n t ' s low back c o m p l a i n t s . 
As to the m e r i t s of Holman's a l t e r e d g a i t t h e o r y , i n September, 
1987, Cohen found t h a t c l a i m a n t "walks w i t h a s l i g h t l e f t f o o t 
l i m p . " On t h i s r e c o r d , we a r e not persuaded t h a t c l a i m a n t ' s 
s l i g h t l e f t f o o t l i m p c a u s e d h i s low back c o m p l a i n t s , e s p e c i a l l y 
when Anderson and G r i t z k a o f f e r e d a c o m p l e t e l y d i f f e r e n t c a u s a l 
e x p l a n a t i o n . 

v 

I n sum, g i v e n the u n p e r s u a s i v e m e d i c a l r e c o r d , we 
c o n c l u d e t h a t c l a i m a n t has not proven the c o m p e n s a b i l i t y of h i s 
low back c o m p l a i n t s . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r 
s e r v i c e s on r e v i e w c o n c e r n i n g the permanent c l o s u r e i s s u e . 
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ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d a s an " a s s e s s e d f e e . " 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, such a f e e cannot be awarded 
because no s t a t e m e n t of s e r v i c e s has been s u b m i t t e d . See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated March 18, 1988, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t s e t a s i d e t h e November, 1987 D e t e r m i n a t i o n Order and t h e 
August, 1987 N o t i c e of C l o s u r e as premature i s a f f i r m e d . That 
p o r t i o n of the o r d e r t h a t s e t a s i d e the i n s u r e r ' s December, 1987 
d e n i a l , i n s o f a r as i t d e n i e d the c o m p e n s a b i l i t y of c l a i m a n t ' s neck 
and low back c o n d i t i o n s , i s r e v e r s e d . A c c o r d i n g l y , the i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and upheld i n i t s e n t i r e t y . The Board 
ap p r o v e s a c l i e n t - p a i d f e e , p a y a b l e from the i n s u r e r t o i t s 
a t t o r n e y , not to exceed $360. 

DONNA J. WINTERHALTER, Claimant WCB 87-17453 & 87-03477 
Douglas L. Schaeffer, Claimant's Attorney November 28, 1989 
Carrol Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

T h i s i s a c o n s o l i d a t e d r e v i e w of WCB Case Nos. 87-03477 
and 87-17453. I n WCB Case No. 87-03477, t h e SAIF C o r p o r a t i o n 
r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e E b n e r ' s o r d e r t h a t 
awarded c l a i m a n t 95 p e r c e n t (142.5 d e g r e e s ) s c h e d u l e d permanent 
d i s a b i l i t y f o r the l o s s of use or f u n c t i o n of her r i g h t l e g , 
whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y . I n 
WCB Case No. 87-17453, S A I F r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e Hoguet's o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m . 

ISSUES 

1 . E x t e n t of s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
How much permanent l o s s of use or f u n c t i o n of the r i g h t l e g d i d 
c l a i m a n t s u s t a i n due t o the compensable i n j u r y ? 

2. M e d i c a l s e r v i c e s . Did the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s ? 

We r e v e r s e on both i s s u e s . 

FINDINGS OF FACT 

C l a i m a n t , a 5 6 - y e a r - o l d m e d i c a l a s s i s t a n t , s t r u c k her 
r i g h t c a l f a g a i n s t a c a r t a t work on the a f t e r n o o n of August 2 1 , 
1985. Although her l e g h u r t , she d i d not seek t r e a t m e n t u n t i l the 
f o l l o w i n g morning, when she woke w i t h her r i g h t c a l f f e e l i n g 
"warm" and "somewhat h a r d . " She t r e a t e d c o n s e r v a t i v e l y w i t h 
Dr. Holmes, a v a s c u l a r s u r g e o n , f o r p a i n and s w e l l i n g i n t h e r i g h t 
l e g . When the s w e l l i n g i n c r e a s e d , Holmes a d m i t t e d c l a i m a n t t o t h e 
h o s p i t a l emergency room f o r what he d i a g n o s e d as r i g h t l e g 
t h r o m b o p h l e b i t i s ( i n f l a m m a t i o n of a v e i n a s s o c i a t e d w i t h the 
a g g r e g a t i o n of blood f a c t o r s ) . Upon a d m i s s i o n , however, 
d i a g n o s t i c s t u d i e s r e v e a l e d no e v i d e n c e of deep venous 
t h r o m b o p h l e b i t i s . N e v e r t h e l e s s , c l a i m a n t ' s symptoms improved w i t h 
h o s p i t a l i z a t i o n f o r c o n s e r v a t i v e t r e a t m e n t , and she was u l t i m a t e l y 
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d i s c h a r g e d w i t h o u t l e g symptoms. SAIF a c c e p t e d c l a i m a n t ' s c l a i m 
f o r " [ c j o n t u s i o n of t h [ s i c ] r i g h t l e g w i t h t h r o m o p h l i b i t i s 
[ s i c ] . " The c l a i m was u l t i m a t e l y c l o s e d by D e t e r m i n a t i o n Order on 
A p r i l 16, 1987, w i t h an award of temporary d i s a b i l i t y o n l y . 

B e f o r e t h i s compensable i n j u r y , c l a i m a n t had a h i s t o r y 
of r i g h t l e g problems. She developed v a r i c o s e v e i n s i n 1956 and 
has had i n t e r m i t t e n t r i g h t l e g p a i n s i n c e t h e n . I n e a r l y 1973, 
she saw Dr. Holmes f o r i n c r e a s e d r i g h t l e g p a i n . He s u s p e c t e d 
t h r o m b o p h l e b i t i s , but a venogram of the l e g r e v e a l e d no e v i d e n c e 
of t h a t c o n d i t i o n . I n May, 1973, Holmes performed r i g h t l e g 
s u r g e r y f o r e l e c t i v e v e i n l i g a t i o n and s t r i p p i n g . C l a i m a n t was 
d i s c h a r g e d w i t h the d i a g n o s i s of b i l a t e r a l v a r i c o s e v e i n s , worse 
on t h e r i g h t . She r e t u r n e d t o work w i t h o u t d i f f i c u l t y u n t i l 1979, 
when she was s t r u c k on the r i g h t l e g a t home, r e s u l t i n g i n l e g 
p a i n . She r e t u r n e d t o Holmes, who a g a i n s u s p e c t e d deep 
t h r o m b o p h l e b i t i s . However, d i a g n o s t i c s t u d i e s a g a i n r e v e a l e d no 
e v i d e n c e of t h a t c o n d i t i o n . A f t e r a p e r i o d of h o s p i t a l i z a t i o n f o r 
c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t ' s l e g symptoms s u b s i d e d u n t i l 
1985. I n June, 1985, c l a i m a n t e x p e r i e n c e d r i g h t l e g p a i n f o r one 
day a f t e r undergoing p e l v i c s u r g e r y . A subsequent venogram was 
n e g a t i v e . C l a i m a n t a l s o has a h i s t o r y of o b e s i t y and h y p e r t e n s i o n 
t h a t pre e x i s t e d t h i s i n j u r y . 

I n November, 1985, c l a i m a n t t r a n s f e r r e d her c a r e t o 
Dr. C h i t t y , an i n t e r n i s t . On September 29, 1987, SAIF d e n i e d t h e 
c o m p e n s a b i l i t y of f u r t h e r t r e a t m e n t f o r the r i g h t l e g , c o n t e n d i n g 
t h a t t h e l e g c o n d i t i o n and r e s u l t i n g need f o r t r e a t m e n t a r e not 
r e l a t e d t o the compensable i n j u r y . 

At the time of h e a r i n g , c l a i m a n t c o n t i n u e d to have r i g h t 
l e g p a i n and s w e l l i n g , which i m p a i r the use and f u n c t i o n of the 
l e g . She l a s t worked i n J u l y or August, 1987. 

FINDINGS OF ULTIMATE FACT 

1 . We do not f i n d t h a t c l a i m a n t s u s t a i n e d any permanent 
l o s s of the use or f u n c t i o n of the r i g h t l e g due t o the 
compensable i n j u r y . 

2. We do not f i n d t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d to c l a i m a n t ' s c u r r e n t need f o r r i g h t l e g 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a p p e a l e d t h e D e t e r m i n a t i o n Order of A p r i l 16, 
1987 (WCB Case No. 8 7 - 0 3 4 7 7 ) . R e f e r e e Ebner awarded her 
95 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r the l o s s of use or 
f u n c t i o n of the r i g h t l e g . C l a i m a n t l a t e r a p p e a l e d S A I F ' s m e d i c a l 
s e r v i c e s d e n i a l of September 29, 1987 (WCB Case No. 8 7 - 1 7 4 5 3 ) . 
R e f e r e e Hoguet s e t a s i d e the d e n i a l . C l a i m a n t s e p a r a t e l y 
r e q u e s t e d Board r e v i e w of the R e f e r e e s ' o r d e r s . On c l a i m a n t ' s 
motion, t h o s e c a s e s were c o n s o l i d a t e d f o r r e v i e w . 

WCB Case No. 87-03477: E x t e n t of Permanent D i s a b i l i t y 

R e f e r e e Ebner awarded c l a i m a n t s c h e d u l e d permanent 
d i s a b i l i t y based on a f i n d i n g t h a t her d i s a b l i n g l e g symptoms were 
c a u s a l l y r e l a t e d t o the compensable i n j u r y . We d i s a g r e e w i t h t h a t 
f i n d i n g . 
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S c h e d u l e d permanent d i s a b i l i t y b e n e f i t s a r e i n t e n d e d t o 
compensate an i n j u r e d worker f o r the permanent l o s s of use o r 
f u n c t i o n of t h e i n j u r e d member "due t o the i n d u s t r i a l i n j u r y . " 
ORS 6 5 6 . 2 1 4 ( 2 ) . Here, i t i s u n d i s p u t e d t h a t c l a i m a n t s u f f e r s 
r i g h t l e g symptoms t h a t i m p a i r the use or f u n c t i o n of. t h a t l e g . 
R a t h e r , the d i s p u t e i s whether t h o s e d i s a b l i n g symptoms a r e due to 
t h e compensable i n j u r y . 

The m e d i c a l e v i d e n c e on c a u s a t i o n i s c o n f l i c t i n g . 
D r s . Holmes and C h i t t y / the t r e a t i n g p h y s i c i a n s , o f f e r t h e o n l y 
m e d i c a l o p i n i o n s s u p p o r t i n g a c a u s a l r e l a t i o n s h i p between t h e 
c u r r e n t l e g symptoms and the compensable i n j u r y . Holmes d i a g n o s e d 
deep t h r o m b o p h l e b i t i s and r e l a t e d i t t o the i n j u r y w i t h o u t 
e x p l a n a t i o n . (Ex 1 3 ) . C h i t t y appeared l e s s c e r t a i n of h i s 
t r e a t i n g d i a g n o s i s ; n e v e r t h e l e s s , he r e l a t e d t h e l e g symptoms t o 
the i n j u r y based on the c l o s e t e m p o r a l r e l a t i o n s h i p between t h e 
d a t e of i n j u r y and the o n s e t of symptoms. (Ex 4 2 ) . 

The r e m a i n i n g d o c t o r s c o u l d not i d e n t i f y the e t i o l o g y of 
c l a i m a n t ' s l e g symptoms and were unable t o r e l a t e them t o t h e 
i n j u r y . Based on h i s r e v i e w of c l a i m a n t ' s m e d i c a l r e c o r d s , 
Dr. Blumberg d i a g n o s e d " [ p ] a i n r i g h t l e g , e t i o l o g y unknown" and 
opined t h a t any p a i n r e s u l t i n g from the compensable i n j u r y s h o u l d 
have r e s o l v e d . (Ex 2 2 ) . Dr. G i r o d performed an independent 
m e d i c a l e x a m i n a t i o n (IME) but c o u l d not d e t e r m i n e the c a u s e of 
c l a i m a n t ' s problems. He opined t h a t her c u r r e n t l e g p a i n i s not 
r e l a t e d t o the compensable i n j u r y . (Ex 3 3 ) . Dr. Holmes l a t e r 
c o n c u r r e d w i t h G i r o d ' s r e p o r t by a check-the-box r e s p o n s e . 
(Ex 3 9 ) . Dr. Martens r e v i e w e d the m e d i c a l r e c o r d s and r e l a t e d t h e 
l e g symptoms t o c h r o n i c p h l e b i t i s t h a t p r e e x i s t e d and was not 
worsened by the compensable i n j u r y . He found no permanent 
impairment due t o t h e i n j u r y i t s e l f . (Ex 30, 4 0 ) . Dr. P o r t e r , a 
v a s c u l a r s u r g e o n , r e v i e w e d the m e d i c a l r e c o r d s and opined t h a t t h e 
c u r r e n t l e g p a i n i s not r e l a t e d t o e i t h e r p h l e b i t i s or t he 
compensable i n j u r y . He c o u l d not d e t e r m i n e the e t i o l o g y of the 
p a i n , and he found no e v i d e n c e t h a t c l a i m a n t has e v e r s u f f e r e d 
venous t h r o m b o s i s ( a g g r e g a t i o n of blood f a c t o r s f r e q u e n t l y c a u s i n g 
v a s c u l a r o b s t r u c t i o n ) i n the r i g h t l e g . (Ex 41, 4 3 ) . 

Although we tend to g i v e g r e a t e r weight to the o p i n i o n s 
o f t r e a t i n g p h y s i c i a n s , s e e Weiland v. S A I F , 64 Or App 810, 814 
( 1 9 8 3 ) , we d e c l i n e t o do so h e r e . Holmes's d i a g n o s i s of deep 
venous t h r o m b o p h l e b i t i s has never been c o n f i r m e d by d i a g n o s t i c 
s t u d i e s . I n d e e d , a l l of the d i a g n o s t i c s t u d i e s on the r i g h t l e g 
from 1973 through September, 1985 f a i l e d to r e v e a l any e v i d e n c e of 
t h r o m b o p h l e b i t i s . Holmes's p e r s i s t e n c e i n d i a g n o s i n g 
t h r o m b o p h l e b i t i s d e s p i t e o b j e c t i v e m e d i c a l e v i d e n c e to t h e 
c o n t r a r y r e n d e r s h i s o p i n i o n l e s s p e r s u a s i v e , and we d i s c o u n t i t 
a c c o r d i n g l y . I n any e v e n t , Holmes l a t e r appeared t o change h i s 
o p i n i o n when he c o n c u r r e d w i t h Dr. G i r o d , who r e p o r t e d no e v i d e n c e 
of deep venous t h r o m b o p h l e b i t i s and a f f i r m a t i v e l y s t a t e d t h a t 
c l a i m a n t ' s c u r r e n t l e g p a i n i s u n r e l a t e d to the compensable i n j u r y . 

C h i t t y d i d not appear t o have a c l e a r d i a g n o s i s of 
c l a i m a n t ' s l e g problems. However, he r e l i e d on the c l o s e t e m p o r a l 
r e l a t i o n s h i p between the i n j u r y and the o n s e t of symptoms i n 
f i n d i n g a c a u s a l r e l a t i o n s h i p . We g e n e r a l l y h e s i t a t e to i n f e r 
c a u s a t i o n from t h e mere t e m p o r a l sequence of e v e n t s . See 
Bradshaw v. S A I F , 69 Or App 587, 589-90 ( 1 9 8 4 ) ; Edwards v. S A I F , 
30 Or App 21, 24, r e v den 279 Or 301 ( 1 9 7 7 ) . . We d e c l i n e t o i n f e r 
c a u s a t i o n h e r e , because t h e r e a r e a l t e r n a t i v e c a u s e s f o r 
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c l a i m a n t ' s l e g p r o b l e m s a s i d e f r o m t h i s i n j u r y . C l a i m a n t has a 
l o n g h i s t o r y o f r i g h t l e g symptoms d a t i n g back t o 1956, w h i c h have 
been a t t r i b u t e d t o e i t h e r v a r i c o s e v e i n s o r t h r o m b o p h l e b i t i s . 
M o r e o v e r , t h e e t i o l o g y o f c l a i m a n t ' s c u r r e n t symptoms i s unknown 
d e s p i t e numerous d i a g n o s t i c s t u d i e s . F i n a l l y , c l a i m a n t has n o t 
had c o n t i n u i n g l e g p a i n s i n c e t h e i n j u r y . Upon he r d i s c h a r g e f r o m 
t h e h o s p i t a l on September 12, 1985, Holmes r e p o r t e d t h a t c l a i m a n t 
was " a m b u l a t i n g and a s y m p t o m a t i c " . (Ex 1 6 ) . A week l a t e r , 
c l a i m a n t saw Dr. H a z e l w i t h l e g p a i n . (Ex 1 8 ) . A l t h o u g h c l a i m a n t 
t e s t i f i e d t h a t h e r l e g p a i n c o n t i n u e d u n i n t e r r u p t e d a f t e r t h e 
i n j u r y , we f i n d t h a t t e s t i m o n y u n r e l i a b l e i n t h e f a c e o f more 
p e r s u a s i v e d o c u m e n t a r y e v i d e n c e . Under t h e s e c i r c u m s t a n c e s , we 
d e c l i n e t o i n f e r c a u s a t i o n f r o m t e m p o r a l sequence and d i s c o u n t 
C h i t t y ' s o p i n i o n a c c o r d i n g l y . 

I n s t e a d , we r e l y on t h e t h o r o u g h and w e l l - r e a s o n e d 
o p i n i o n s o f D r s . B l u m b e r g , G i r o d and P o r t e r . See Somers v. SAIF, 
77 Or App 259, 263 ( 1 9 8 6 ) . T h e r e f o r e , we do n o t f i n d t h a t 
c l a i m a n t ' s c u r r e n t l e g c o m p l a i n t s a r e r e l a t e d t o t h e c o m p e n s a b l e 
i n j u r y . A c c o r d i n g l y , we do n o t f i n d t h a t c l a i m a n t has s u s t a i n e d 
any p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g due t o t h e 
c o m p e n s a b l e i n j u r y . 

WCB Case No. 87-17453: M e d i c a l S e r v i c e s 

The p a r t i e s s t i p u l a t e d t o i n c o r p o r a t e by r e f e r e n c e t h e 
r e c o r d i n WCB Case No. 87-03477 as t h e r e c o r d i n t h i s c a s e . Based 
on t h a t r e c o r d , R e f e r e e Hoguet f o u n d t h a t " t h e i s s u e r a i s e d i n 
t h i s c a s e was [., ] i n f a c t , l i t i g a t e d i n WCB Case No. 87-03477 ." He 
t h e n f o u n d t h a t t h e c o m p e n s a b l e i n j u r y had m a t e r i a l l y c o n t r i b u t e d 
t o c l a i m a n t ' s l e g c o n d i t i o n and r e s u l t i n g need f o r t r e a t m e n t . We 
d i s a g r e e . 

The R e f e r e e a p p a r e n t l y a p p l i e d t h e r e s j u d i c a t a r u l e o f 
" i s s u e p r e c l u s i o n , " w h i c h p r o v i d e s t h a t , i f an i s s u e o f f a c t o r 
l a w i s a c t u a l l y l i t i g a t e d and d e t e r m i n e d by a v a l i d f i n a l j u d g m e n t 
and t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e j u d g m e n t , t h e 
d e t e r m i n a t i o n i s c o n c l u s i v e i n a s u b s e q u e n t a c t i o n between t h e 
p a r t i e s , w h e t h e r on t h e same o r a d i f f e r e n t c l a i m . See N o r t h 
Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48, 53 ( 1 9 8 8 ) ; R e s t a t e m e n t 
(Second) o f J u d g m e n t s § 27 ( 1 9 8 2 ) . A l t h o u g h t h e c a u s a l 
r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s c o m p e n s a b l e i n j u r y and h e r c u r r e n t 
l e g c o n d i t i o n was a c t u a l l y l i t i g a t e d b e f o r e t h e R e f e r e e i n 
WCB Case No. 87-03477, t h e R e f e r e e ' s o r d e r i n t h a t case d i d n o t 
become " f i n a l " b e c ause i t was a p p e a l e d w i t h i n 30 days a f t e r i t s 
m a i l i n g d a t e . See ORS 6 5 6 . 2 8 9 ( 3 ) . Hence, r e s j u d i c a t a does n o t 
a p p l y t o p r e c l u d e t h e p a r t i e s f r o m r e l i t i g a t i n g t h e c a u s a l 
r e l a t i o n s h i p b e t w e e n t h e c o m p e n s a b l e i n j u r y and t h e c u r r e n t l e g 
c o n d i t i o n . We now p r o c e e d t o t h e m e r i t s . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f t r e a t m e n t f o r t h e 
r i g h t l e g c o n d i t i o n , c l a i m a n t must p r o v e t h a t t h e c o m p e n s a b l e 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h a t c o n d i t i o n and t h e r e s u l t i n g 
need f o r t r e a t m e n t . ORS 6 5 6 . 2 4 5 ( 1 ) ; Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) ; J o r d a n v. SAIF, 
86 Or App 29, 32 ( 1 9 8 7 ) . C o n s i s t e n t w i t h our r e a s o n i n g i n 
WCB Case No. 87-03477, we a r e most p e r s u a d e d by t h e o p i n i o n s o f 
D r s . B l u m b e r g , G i r o d and P o r t e r . We f i n d , t h e r e f o r e , t h a t 
c l a i m a n t has n o t s u s t a i n e d h e r b u r d e n o f p r o v i n g t h a t h e r c u r r e n b 
r i g h t l e g c o n d i t i o n and need f o r t r e a t m e n t a r e m a t e r i a l l y r e l a t e d 
t o h e r c o m p e n s a b l e i n j u r y . 
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ORDER 

I n WCB Case No. 87-03477, the R e f e r e e ' s o r d e r d a t e d 
November 6, 1987, a s amended December 2 1 , 1987, i s r e v e r s e d . The 
R e f e r e e ' s award of 95 p e r c e n t (142.5 d e g r e e s ) s c h e d u l e d permanent 
d i s a b i l i t y f o r t h e l o s s of use or f u n c t i o n of t h e r i g h t l e g i s 
r e v e r s e d . The D e t e r m i n a t i o n Order of A p r i l 16, 1987, i s 
r e i n s t a t e d and a f f i r m e d . The R e f e r e e ' s award of an a t t o r n e y f e e 
p a y a b l e out of i n c r e a s e d c o mpensation i s d i s a l l o w e d . 

I n WCB Case No. 87-17453, the R e f e r e e ' s o r d e r d a t e d 
March 8, 1988, i s r e v e r s e d . The S A I F C o r p o r a t i o n ' s m e d i c a l 
s e r v i c e s d e n i a l of September 29, 1987 i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s award of an a s s e s s e d f e e to c l a i m a n t ' s a t t o r n e y i s 
d i s a l l o w e d . 

JAMES P. BOWERS, Claimant WCB 87-10225, 87-05574 & 87-06625 
Brian Whitehead, Claimant's Attorney November 29, 1989 
Randolph H a r r i s (SAIF), Defense Attorney Order on Reconsideration 
Schwabe, et a l . , Defense Attorneys 
Davis, e t a l . , Defense Attorneys 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of our 
November 3, 1989 Order on Review. S p e c i f i c a l l y , c l a i m a n t c o n t e n d s 
t h a t we d i d not a d d r e s s t h e m e r i t s of h i s 1979 a g g r a v a t i o n c l a i m . 
He f u r t h e r c o n t e n d s t h a t h i s c o u n s e l i s e n t i t l e d t o a g r e a t e r 
a t t o r n e y f e e tha n awarded by our o r d e r . The SAIF C o r p o r a t i o n has 
a l s o r e q u e s t e d r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t c l a i m a n t ' s c o u n s e l 
i s not e n t i t l e d t o an a t t o r n e y f e e i n c o n j u n c t i o n w i t h i t s 
u n r e a s o n a b l e f a i l u r e to p r o c e s s c l a i m a n t ' s 1979 a g g r a v a t i o n 
c l a i m . A f t e r c o n s i d e r i n g c l a i m a n t ' s motion and memorandum i n 
support and S A I F ' s motion and memorandum i n s u p p o r t , we i s s u e the 
f o l l o w i n g o r d e r . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , 
c l a i m a n t must prove a worsened c o n d i t i o n r e s u l t i n g from the 
compensable i n j u r y . P e r r y v. S A I F , 307 Or 654 ( 1 9 8 9 ) ; ORS 
6 5 6 . 2 7 3 ( 1 ) . To prove a w o r s e n i n g , c l a i m a n t must show t h a t he i s 
more d i s a b l e d , i . e . l e s s a b l e to work, s i n c e the l a s t arrangement 
of c o m p e n s a t i o n . Smith v. S A I F , 302 Or 396 ( 1 9 8 6 ) . 

C l a i m a n t ' s l a s t arrangement of compensation was the 
October 1978 R e f e r e e ' s o r d e r which awarded c l a i m a n t 30 p e r c e n t 
s c h e d u l e d d i s a b i l i t y f o r l o s s of use of f u n c t i o n of the l e f t hand 
and d i d not award any a d d i t i o n a l u n s cheduled d i s a b i l i t y beyond the 
15 p e r c e n t p r e v i o u s l y awarded. At the time of c l o s u r e , m e d i c a l 
e v i d e n c e i n d i c a t e d t h a t c l a i m a n t had a t r o p h y on the i n f r a s p i n a t u s , 
weak e x t e r n a l r o t a t o r s and winging of the s c a p u l a . ( E x . 2 0 ) . 

On A p r i l 24, 1979, c l a i m a n t was examined by Dr. B e r s e l l i 
who r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o have a t r o p h y and t h a t he 
would make a good c a n d i d a t e f o r the f u s i o n s u r g e r y . On June 19, 
1979, Dr. B e r s e l l i r e q u e s t e d a u t h o r i z a t i o n f o r t he s u r g i c a l 
p r o c e d u r e and s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n had worsened. On 
August 28, 1979, Dr. B e r s e l l i noted t h a t c l a i m a n t ' s c o n d i t i o n was 
" s t a t u s quo" and t h a t the a t r o p h y p e r s i s t e d . I n F e b r u a r y 1980, 
Dr. B e r s e l l i s t a t e d t h a t he had no t r e a t m e n t , o t h e r than s u r g e r y 
to o f f e r c l a i m a n t . 
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A l t h o u g h Dr. B e r s e l l i ' s June 29, 1987 r e p o r t i n d i c a t i n g 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened was s u f f i c i e n t t o t r i g g e r 
SAIF's d u t y t o a c c e p t o r deny t h e c l a i m , i t does n o t e s t a b l i s h a 
a g g r a v a t i o n on t h e m e r i t s . Assuming t h a t Dr. B e r s e l l i ' s s t a t e m e n t 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened e s t a b l i s h e s t h a t h i s 
p h y s i c a l c o n d i t i o n was e x a c e r b a t e d a t t h a t t i m e , i t does n o t 
e s t a b l i s h t h a t he was more d i s a b l e d . F u r t h e r , t h e r e i s no 
p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t m i s s e d any t i m e f r o m work d u r i n g 
t h i s t i m e p e r i o d , o r t h a t t i m e l o s s was a u t h o r i z e d . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t he s u s t a i n e d a compe n s a b l e a g g r a v a t i o n i n 
1979. T h e r e f o r e , a r e o p e n i n g o f h i s c l a i m as o f June 1979 i s n o t 
a p p r o p r i a t e . 

W i t h r e g a r d t o c l a i m a n t ' s r e q u e s t f o r i n c r e a s e d a t t o r n e y 
f e e s , we c o n c l u d e t h a t o u r o r d e r a d e q u a t e l y compensated c l a i m a n t ' s 
c o u n s e l and d e c l i n e t o i n c r e a s e h i s a t t o r n e y f e e . I n t h i s r e g a r d , 
we n o t e t h a t c l a i m a n t d i d n o t p r e v a i l on e v e r y i s s u e r a i s e d i n h i s 
a p p e a l . F i n a l l y , o u r o r d e r a d e q u a t e l y a d d r e s s e s SAIF's m o t i o n and 
we d e c l i n e t o d i s c u s s t h e i s s u e f u r t h e r . 

A c c o r d i n g l y , o u r November 3, 1989 o r d e r i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o u r f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

PATRICIA L. DUERR, Claimant WCB 89-09814 
Coons & Cole, Claimant's Attorneys November 29, 1989 
Luvaas, et a l . , Defense Attorneys Order of Dismissal 

Reviewed by Bo a r d Members G e r n e r and C u s h i n g . 

The i n s u r e r has moved f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s 
r e q u e s t f o r r e v i e w o f a R e f e r e e ' s o r d e r on t h e g r o u n d s t h a t 
c l a i m a n t d i d n o t r e q u e s t r e v i e w . The m o t i o n i s g r a n t e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d September 22, 1989. By 
l e t t e r d a t e d O c t o b e r 11, 1989, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n 
o f t h e R e f e r e e ' s o r d e r . C l a i m a n t ' s r e q u e s t was a d d r e s s e d t o t h e 
a t t e n t i o n o f t h e R e f e r e e a t t h e H e a r i n g s D i v i s i o n f o r t h e B o a r d . 
The r e q u e s t was n o t m a i l e d by c e r t i f i e d m a i l . 

T h e r e i s no r e c o r d t h a t c l a i m a n t ' s r e c o n s i d e r a t i o n 
r e q u e s t was r e c e i v e d by t h e R e f e r e e o r Board u n t i l November 13, 
1989. On t h a t d a t e , c l a i m a n t s u b m i t t e d a copy o f h i s O c t o b e r 11, 
1989 r e c o n s i d e r a t i o n r e q u e s t . I n a November 9, 1989 c o v e r l e t t e r 
t o t h e B o a r d , c l a i m a n t asked t h a t t h e O c t o b e r 11, 1989 r e q u e s t be 
c o n s i d e r e d as a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 
On November 17, 1989, t h e Bo a r d m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r 
t o t h e p a r t i e s a c k n o w l e d g i n g a r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. 
ORS 6 5 6 . 2 8 9 ( 3 ) . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
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c o n t i n u e s t o run, u n l e s s the o r d e r has been " s t a y e d , " withdrawn, 
or m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. Wright, 80 Or App 444 
( 1 9 8 6 ) ; F i s c h e r v. S A I F , 76 Or App 656, 659 ( 1 9 8 6 ) . I n o r d e r t o 
ab a t e and a l l o w r e c o n s i d e r a t i o n of an o r d e r i s s u e d under 
ORS 6 5 6 . 2 8 9 ( 1 ) , a t the v e r y l e a s t , the language of the second 
o r d e r must be s p e c i f i c . F armers I n s u r a n c e Group v. S A I F , 
301 Or 612, 619 (1986) . 

The r e q u e s t f o r r e v i e w by the Board of a R e f e r e e ' s 
o r d e r need o n l y s t a t e t h a t t h e p a r t y r e q u e s t s a r e v i e w of the 
o r d e r . ORS 6 5 6 . 2 9 5 ( 1 ) . While no "magic words" a r e r e q u i r e d f o r 
c o m p l i a n c e , the s t a t u t e c o n t e m p l a t e s a modicum of i n f o r m a t i o n 
s u f f i c i e n t to p r o p e r l y i d e n t i f y a document as a p a r t y ' s r e q u e s t 
f o r Board r e v i e w of a R e f e r e e ' s o r d e r . Gerardo V. Soto, J r . , 
35 Van N a t t a 1801, 1803 ( 1 9 8 3 ) . Where a p a r t y has not e x p r e s s l y 
r e q u e s t e d Board r e v i e w , but t h e i r i n t e n t i o n to do so i s both 
c l e a r and u n m i s t a k a b l e , we have concluded t h a t we have 
j u r i s d i c t i o n p u r s u a n t t o ORS 656.295. See R o c h e l l e M. Gordon, 
40 Van N a t t a 1808 ( 1 9 8 8 ) . 

Here, we have no r e c o r d of r e c e i v i n g c l a i m a n t ' s 
October 11, 1989 r e q u e s t u n t i l November 13, 1989. Thus, the 
r e q u e s t i s u n t i m e l y , s i n c e i t was r e c e i v e d more tha n 30 days a f t e r 
the R e f e r e e ' s o r d e r . Even assuming t h a t t h e October 11, 1989 
r e q u e s t had been t i m e l y s u b m i t t e d , c l a i m a n t e x p r e s s l y moved the 
R e f e r e e f o r r e c o n s i d e r a t i o n of the o r d e r . No r e q u e s t f o r Board 
r e v i e w of the o r d e r was mentioned. 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t the i n t e n t i o n 
e x p r e s s e d i n c l a i m a n t ' s October 11, 1989 r e q u e s t i s both c l e a r and 
u n m i s t a k a b l e . i . e . , she was a s k i n g the R e f e r e e to r e c o n s i d e r t h e 
Opi n i o n and Order. C o n s e q u e n t l y , we hold t h a t c l a i m a n t ' s October 
11, 1989 r e q u e s t does not c o n s t i t u t e a r e q u e s t f o r Board r e v i e w of 
the R e f e r e e ' s September 22, 1989 o r d e r . 

C l a i m a n t ' s November 9, 1989 c o v e r l e t t e r , which 
accompanied t h e copy of t h e October 11, 1989 r e q u e s t , does e x p r e s s 
an i n t e n t i o n to r e q u e s t r e v i e w of the R e f e r e e ' s September 22, 1989 
o r d e r . Thus, t h a t l e t t e r , which was r e c e i v e d by the Board on 
November 13, 1989, does c o n s t i t u t e a r e q u e s t f o r Board r e v i e w . 
However, November 13, 1989 i s more than 30 days a f t e r the 
R e f e r e e ' s September 22, 1989 o r d e r . C o n s e q u e n t l y , the r e q u e s t f o r 
r e v i e w i s u n t i m e l y . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

A c c o r d i n g l y , the r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 
CATARIN0 GARCIA, Claimant WCB 86-01910 
Emmons, Kropp, e t a l . , Claimant's Attorneys November 29, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and C u s h i n g . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
P e t e r s o n ' s o r d e r which g r a n t e d c l a i m a n t permanent t o t a l 
d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 25 p e r c e n t 
(80 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back 
i n j u r y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of t h e 
o r d e r which upheld the i n s u r e r ' s d e n i a l of h i s m e d i c a l s e r v i c e s 
c l a i m f o r a low back c o n d i t i o n . On r e v i e w , the i s s u e s a r e e x t e n t 
of d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , and 
r e a s o n a b l e n e s s and n e c e s s i t y of m e d i c a l s e r v i c e s . We r e v e r s e . 
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FINDINGS OF FACT 
Claimant s u s t a i n e d a w o r k - r e l a t e d low back i n j u r y i n 

January 1981. He was t r e a t e d c o n s e r v a t i v e l y and the symptoms 
r e s o l v e d w i t h i n two months. I n January 1983, c l a i m a n t a g a i n 
sought t r e a t m e n t f o r low back symptoms. He d i s c o n t i n u e d t r e a t m e n t 
a f t e r a few weeks and was d e c l a r e d m e d i c a l l y s t a t i o n a r y w i t h no 
permanent impairment. 

I n June 1984, c l a i m a n t s u s t a i n e d another compensable low 
back i n j u r y . He sought t r e a t m e n t from Dr. N e i l Cohen, 
c h i r o p r a c t o r , who diagnosed a lumbosacral s t r a i n . Claimant's 
symptoms d i d not r e s o l v e and he was r e f e r r e d t o Dr. Lawrence 
Cohen, o r t h o p e d i s t . A myelogram r e v e a l e d a r u p t u r e d d i s c a t 
L4~5. T h e r e a f t e r , i n November 1984, Dr. Lawrence Cohen performed 
a L4~5 and L5-S1 laminectomy w i t h p a r t i a l removal o f the L4-5 d i s c . 

I n e a r l y 1985, Dr. Olson, M.D., became c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . He r e f e r r e d c l a i m a n t t o the Northwest Pain 
Center. Claimant was di s c h a r g e d on the f i r s t day. I n May 1985, 
v o c a t i o n a l a s s i s t a n c e began. A January 1986 D e t e r m i n a t i o n Order 
c l o s e d c l a i m a n t ' s c l a i m w i t h an award o f 25 p e r c e n t unscheduled 
permanent d i s a b i l i t y . I n March 1986, v o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d due t o n o n - c o o p e r a t i o n . Claimant's v o c a t i o n a l 
c o u n s e l o r r e p o r t e d t h a t he had had numerous meetings and tel e p h o n e 
c o n t a c t s w i t h c l a i m a n t , but t h a t c l a i m a n t had re f u s e d t o cooperate 
i n f o r m u l a t i n g a r e t u r n t o work program. 

I n January 1987, c l a i m a n t began t r e a t i n g w i t h Dr. 
Pearson, c h i r o p r a c t o r . On January 28, 1987, t h e i n s u r e r denied 
Dr. Pearson's t r e a t m e n t on the b a s i s t h a t i t was not reasonable or 
necessary. 

C l a i m a n t , 42 years of age a t h e a r i n g , has a second grade 
e d u c a t i o n i n Mexico and cannot read or w r i t e . He i s unable t o do 
any mathematics o t h e r than simple a d d i t i o n . His a b i l i t y t o speak 
and understand E n g l i s h i s l i m i t e d . His p r i o r work e x p e r i e n c e i s 
as a f i e l d worker and a n u r s e r y l a b o r e r . He worked f o r t h e 
employer's n u r s e r y f o r 10 years p r i o r t o the compensable i n j u r y . 

C laimant can l i f t 20 pounds from t a b l e h e i g h t and 15 
pounds from ground l e v e l . He i s able t o stand f o r up t o an hour. 
He cannot do any r e p e t i t i v e bending, t w i s t i n g , l i f t i n g , or 
prolonged s i t t i n g . As a r e s u l t of h i s compensable i n j u r y , he has 
s u s t a i n e d permanent impairment i n the m i l d t o moderate range. 

FINDINGS OF ULTIMATE FACT 

Claimant i s not permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

Claimant has not made reasonable e f f o r t s t o seek or 
o b t a i n g a i n f u l , s u i t a b l e employment. 

Claimant's c u r r e n t need f o r medical t r e a t m e n t i s 
reasonable and necessary as a r e s u l t of h i s compensable low back 
i n j u r y . 
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CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

The Referee concluded t h a t c l a i m a n t was permanently and 
t o t a l l y d i s a b l e d . We d i s a g r e e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
prove t h a t he i s unable t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . W i l s o n v. Weyerhaeuser, 30 Or App 
403 (1977); ORS 656.206(2). Claimant may prove permanent t o t a l 
d i s a b i l i t y under t h e "odd l o t " d o c t r i n e by a c o m b i n a t i o n o f h i s 
medical d i s a b i l i t y and nonmedical f a c t o r s such h i s age, e d u c a t i o n , 
work e x p e r i e n c e , t r a i n i n g , and mental c a p a c i t y . Shaw v. SAIF, 
78 OR App 588 (198 6 ) . I n a d d i t i o n , c l a i m a n t has the burden t o 
e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r , g a i n f u l employment 
and has made reasonable e f f o r t s t o o b t a i n such employment. ORS 
656.206(3). 

The f i r s t s t e p i n d e t e r m i n i n g whether c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d r e q u i r e s an e v a l u a t i o n o f h i s 
p h y s i c a l c o n d i t i o n . Dr. LaFrance opined t h a t c l a i m a n t has m i l d t o 
moderate im p a i r m e n t , due t o p a i n , but t h a t he was not p r e c l u d e d 
from l i g h t t o se d e n t a r y work. Dr. S t o l z b e r g agreed t h a t c l a i m a n t 
c o u l d do such work, and noted t h a t c l a i m a n t ' s behavior d u r i n g 
e x a m i n a t i o n was a n a t o m i c a l l y i n c o n s i s t e n t and exaggerated. Dr. 
Lawrence Cohen a l s o noted i n c o n s i s t e n c i e s between c l a i m a n t ' s p a i n 
b e h a v i o r and h i s o b j e c t i v e f i n d i n g s and f e l t t h a t h i s low back 
c o n d i t i o n should have improved more than c l a i m a n t p r o f e s s e d , 
f o l l o w i n g t h e s u c c e s s f u l s u r g e r y . 

Dr. Olson has opined t h a t c l a i m a n t i s unemployable. 
However, he t o o notes t h a t h i s assessment i s based on s u b j e c t i v e 
c o m p l a i n t s and not on o b j e c t i v e f i n d i n g s . He f u r t h e r opined t h a t 
c l a i m a n t c o u l d p r o b a b l y p e r f o r m some type of work i f 
r e h a b i l i t a t i o n was s u c c e s s f u l . 

We conclude t h a t c l a i m a n t i s p h y s i c a l l y capable o f l i g h t 
t o sedentary work. I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t Dr. 
Olson's o p i n i o n t h a t c l a i m a n t i s unemployable i s a v o c a t i o n a l 
c o n c l u s i o n and takes i n t o c o n s i d e r a t i o n nonmedical f a c t o r s . 
A c c o r d i n g l y , t o t h e e x t e n t h i s o p i n i o n i s based on such nonmedical 
f a c t o r s , we do not f i n d i t p e r s u a s i v e . 

We next t u r n t o t h e nonmedical f a c t o r s . Claimant was 42 
years o l d a t t h e time o f h e a r i n g . He has a second grade e d u c a t i o n 
i n Mexico and h i s a b i l i t y t o speak and understand E n g l i s h i s 
l i m i t e d . His p r i o r work experie n c e c o n s i s t s o f being a f i e l d 
worker and a n u r s e r y l a b o r e r . 

Raymond Rees a v o c a t i o n a l e x p e r t opined t h a t c l a i m a n t 
was not employable a t a n y t h i n g o t h e r than an e n t r y l e v e l j o b a t 
minimum wage. He t e s t i f i e d t h a t i t was h i s u n d e r s t a n d i n g t h a t 
s u i t a b l e employment was employment t h a t was c o m p a t i b l e w i t h 
c l a i m a n t ' s p r e i n j u r y wage. Al t h o u g h t h i s i s a r e l e v a n t i n q u i r y i n 
regards t o the s u i t a b i l i t y of a v o c a t i o n a l p l a n , c o m p a t i b i l i t y 
w i t h p r e i n j u r y wages i s not d e t e r m i n a t i v e i n a permanent t o t a l 
d i s a b i l i t y s e t t i n g . A c c o r d i n g l y , we are not persuaded t h a t 
c l a i m a n t i s permanently r e s t r i c t e d from p e r f o r m i n g s u i t a b l e , 
g a i n f u l work due t o nonmedical f a c t o r s . 
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F i n a l l y , we conclude t h a t c l a i m a n t has not e s t a b l i s h e d 
t h a t he i s w i l l i n g t o seek s u i t a b l e work and has made reasonable 
e f f o r t s i n t h i s r e g a r d . Claimant's v o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d due t o n o n c o o p e r a t i o n . His n o n c o o p e r a t i o n was l a r g e l y 
based on c l a i m a n t ' s p e r c e p t i o n t h a t he was unemployable and c o u l d 
not r e t u r n t o work u n t i l he was f r e e of p a i n . Such a p e r c e p t i o n 
was i n d i r e c t c o n f l i c t w i t h h i s p h y s i c a l l i m i t a t i o n s as p r e s c r i b e d 
by h i s medical p r o v i d e r s . T h e r e f o r e , v o c a t i o n a l e f f o r t s would not 
have been f u t i l e , and c l a i m a n t ' s n o n c o o p e r a t i o n was unreasonable 
under the c i r c u m s t a n c e . ORS 656.206(3) 

Ex t e n t of Permanent D i s a b i l i t y 

A l t h o u g h we have concluded t h a t c l a i m a n t i s not 
permanently and t o t a l l y d i s a b l e d , we do f i n d t h a t he has l o s t 
e a r n i n g c a p a c i t y i n excess of the 25 p e r c e n t unscheduled permanent 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order. C o n s i d e r i n g our 
f i n d i n g s r e g a r d i n g c l a i m a n t ' s i n j u r y - r e l a t e d impairment and the 
nonmedical f a c t o r s p e r t i n e n t t o the e v a l u a t i o n of l o s s of e a r n i n g 
c a p a c i t y , we conclude t h a t an award of 50 p e r c e n t unscheduled 
permanent d i s a b i l i t y more a c c u r a t e l y compensates c l a i m a n t f o r h i s 
l o s s of e a r n i n g c a p a c i t y . 

Reasonableness and N e c e s s i t y o f Medical S e r v i c e s 

The Referee concluded t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t 
f o r h i s low back c o n d i t i o n was not reasonable and necessary as a 
r e s u l t of h i s compensable i n j u r y . We d i s a g r e e . 

For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o 
m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e n a t u r e of the i n j u r y or 
the process of recovery r e q u i r e s . " ORS 656.245(1). M e d i c a l 
s e r v i c e s are compensable p r o v i d e d t h e y are reasonably and 
n e c e s s a r i l y i n c u r r e d i n the t r e a t m e n t of the compensable i n j u r y . 
West v. SAIF, 74 Or App 317, 320 (1985). 

The o n l y medical evidence i s an 827 r e p o r t from 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Pearson. Dr. Pearson had 
p r e v i o u s l y t r e a t e d c l a i m a n t i n 1983. The r e p o r t r e f e r s t o t h e 
c l a i m number of c l a i m a n t ' s o r i g i n a l i n j u r y and i n d i c a t e s low back 
p a i n w i t h a d i a g n o s i s of l e f t L5-S1 d i s c p r o t r u s i o n . 

Claimant c r e d i b l y t e s t i f i e d t h a t Dr. Pearson's t r e a t m e n t 
has helped him and has reduced h i s low back p a i n . Moreover, he 
has c o n t i n u e d t o e x p e r i e n c e low back p a i n s i n c e t h e June 1984 
i n j u r y and r e s u l t i n g d i s c s u r g e r y . There i s no p e r s u a s i v e 
evidence i n the r e c o r d t h a t suggests t h a t c l a i m a n t ' s c u r r e n t 
t r e a t m e n t i s not c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 
Given c l a i m a n t ' s c o n t i n u e d p a i n and medical t r e a t m e n t s i n c e the 
1984 i n j u r y , we conclude t h a t h i s c u r r e n t c o n d i t i o n remains 
m a t e r i a l l y r e l a t e d t o t h a t i n j u r y . F u r t h e r , t h e r e i s no evidence 
i n the r e c o r d t h a t suggests the t r e a t m e n t i s not reasonable and 
necessary. 

We conclude t h a t Dr. Pearson's r e p o r t , combined w i t h 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , e s t a b l i s h t h a t c l a i m a n t ' s c u r r e n t 
t r e a t m e n t f o r h i s low back c o n d i t i o n i s reasonable and necessary 
t r e a t m e n t f o r the compensable i n j u r y . A c c o r d i n g l y , the t r e a t m e n t 
i s compensable. 
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ORDER 

The Referee's order dated May 12, 1987, as c l a r i f i e d 
June 1 1 , 1987, i s rever s e d i n p a r t and a f f i r m e d i n p a r t . That 
p o r t i o n which awarded c l a i m a n t permanent t o t a l d i s a b i l i t y i s 
re v e r s e d . I n l i e u o f the Referee's award o f permanent t o t a l 
d i s a b i l i t y , and i n a d d i t i o n t o the 25 p e r c e n t (80 degrees) 
unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, 
c l a i m a n t i s g r a n t e d 25 pe r c e n t (80 degrees) unscheduled permanent 
d i s a b i l i t y f o r a t o t a l o f 50 p e r c e n t (160 degrees) unscheduled 
permanent d i s a b i l i t y . C laimant's a t t o r n e y ' s fees s h a l l be 
a d j u s t e d a c c o r d i n g l y . That p o r t i o n o f the Referee's o r d e r which 
upheld the i n s u r e r ' s d e n i a l of medical s e r v i c e s i s r e v e r s e d . The 
d e n i a l i s set a s i d e and the c l a i m i s remanded f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w , 
c o n c e r n i n g the medical s e r v i c e s i s s u e , c l a i m a n t ' s counsel i s 
awarded an assessed fee of $1,525. A c l i e n t - p a i d f e e , not t o 
exceed $160, i s approved. The remainder of th e Referee's o r d e r i s 
a f f i r m e d . Our November 23, 1988 I n t e r i m Order i s i n c o r p o r a t e d 
h e r e i n by t h i s r e f e r e n c e . 

GEORGE V. LYNESS, Claimant WCB TP-89018 
Francesconi & Associates, Claimant's Attorneys November 29, 1989 
James E. G r i f f i n , A s s i s t a n t Attorney General T h i r d Party Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n of our 
October 3 1 , 1989 T h i r d P a r t y D i s t r i b u t i o n Order, which concluded 
t h a t the SAIF C o r p o r a t i o n , as a paying agency, was e n t i t l e d t o a 
share of the proceeds from a t h i r d p a r t y s e t t l e m e n t and t h a t a 
d i s t r i b u t i o n i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) was " j u s t and 
pr o p e r . " S p e c i f i c a l l y , f o r the f i r s t t i m e , c l a i m a n t r e q u e s t s an 
e v i d e n t i a r y h e a r i n g "so t h a t [ h e ] can cross-examine SAIF 
C o r p o r a t i o n ' s w i t n e s s e s . " The request i s d e n i e d . 

P e t i t i o n s f o r the r e s o l u t i o n of d i s p u t e s c o n c e r n i n g 
t h i r d p a r t y m a t t e r s s h a l l c l e a r l y i d e n t i f y t he p a r t y s e e k i n g 
r e l i e f , t h e r e l e v a n t f a c t s , t he n a t u r e o f the d i s p u t e , and th e 
r e l i e f sought. OAR 4 3 8 - 1 1 - 0 4 5 ( 2 ) . A l l r e l e v a n t evidence s h a l l be 
at t a c h e d t o th e p e t i t i o n , w i t h t e s t i m o n i a l evidence p r o v i d e d by 
d e p o s i t i o n , a f f i d a v i t , or w r i t t e n i n t e r r o g a t o r i e s . i d . 

Here, upon t h e Board's r e c e i p t of SAIF's p e t i t i o n f o r 
t h i r d p a r t y r e l i e f , the p a r t i e s were e x p r e s s l y advised by s t a f f 
c o u nsel f o r t h e Board o f the aforementioned r u l e . I n response t o 
t h i s advisement, both p a r t i e s s u b m i t t e d a f f i d a v i t s c o n c e r n i n g 
t h e i r d i s p u t e . Each of th e p a r t i e s responded t o the s t a t e m e n t s 
c o n t a i n e d i n the o t h e r ' s a f f i d a v i t s . N e i t h e r p a r t y o b j e c t e d t o 
t h i s procedure nor sought an e v i d e n t i a r y h e a r i n g . Rather, they 
each r e l i e d upon t h e i r a f f i d a v i t s , the remaining documentary 
r e c o r d , and t h e i r l e g a l arguments i n support of t h e i r r e s p e c t i v e 
p o s i t i o n s . 

Records c o n c e r n i n g t h i r d p a r t y d i s p u t e s must be 
s u f f i c i e n t l y developed t o s u s t a i n j u d i c i a l review under 
ORS 656.298. See Blackman v. SAIF, 60 Or App 446, 448 ( 1 9 8 2 ) . 
Here, we c o n s i d e r the p r e s e n t r e c o r d t o be developed s u f f i c i e n t l y 
t o meet such a s t a n d a r d . Thus, we are not i n c l i n e d t o reopen the 
r e c o r d f o r purposes of r e f e r r i n g t h i s m a tter f o r a d d i t i o n a l 
evidence t a k i n g . 
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Furthermore 1, p r i o r t o our o r d e r , - i c l a i m a n t was c o n t e n t t o 
r e b u t the s t a t e m e n t s o f f e r e d i n the a f f i d a v i t s from SAIF's 
wi t n e s s e s t h r o u g h the submission of h i s counsel's a f f i d a v i t and 
r e b u t t a l . I t was o n l y a f t e r t he issuance of our order t h a t 
c l a i m a n t sought an e v i d e n t i a r y h e a r i n g f o r the purposes o f 
c r o s s - e x a m i n i n g SAIF's w i t n e s s e s . We have p r e v i o u s l y c o n s i d e r e d 
such p o s t - o r d e r e v i d e n t i a r y r e q u e s t s , t o be h i g h l y s u s p e c t , 
p a r t i c u l a r l y when a p a r t y has had an ample o p p o r t u n i t y t o p r e s e n t 
the case. See Donald P. Bond, 40 Van N a t t a 480 (1988). 

Here, as i n Bond, we c o n s i d e r c l a i m a n t ' s r e f e r r a l 
r e q u e s t t o be i l l - t i m e d . Thus, we c o n t i n u e t o adhere t o t h e 
r e a s o n i n g t h a t , t o g r a n t such a request and reopen the r e c o r d a t 
t h i s l a t e d a t e , would p o t e n t i a l l y expose the Board t o an endless 
s t r i n g of r e c o n s i d e r a t i o n r e q u e s t s and o f f e r s t o submit a d d i t i o n a l 
e v i dence, a l l designed t o respond t o c o n c l u s i o n s reached by a 
p r e v i o u s t h i r d p a r t y o r d e r . 

A c c o r d i n g l y , our October 31, 1989 o r d e r i s w i t h d r a w n . 
C l a i m a n t ' s request f o r an e v i d e n t i a r y h e a r i n g i s d e n i e d . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our October 3 1 , 1989 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

ROBERT E. PARKS, Claimant Own Motion 88-0191M 
Malagon, et a l . , Claimant's Attorneys November 29, 1989 

Own Motion Order on Reconsideration 
Claimant and t h e s e l f - i n s u r e d employer request 

r e c o n s i d e r a t i o n of our November 2, 1989, Own Motion Order Reviewing 
S e l f - C l o s u r e t h a t awarded c l a i m a n t a d d i t i o n a l temporary d i s a b i l i t y 
b e n e f i t s t h r o u g h the date t h a t he became m e d i c a l l y s t a t i o n a r y , l e s s 
time worked. Claimant contends t h a t the employer's t e r m i n a t i o n of 
temporary d i s a b i l i t y b e n e f i t s p r i o r t o the m e d i c a l l y s t a t i o n a r y date 
was unreasonable and seeks a p e n a l t y and r e l a t e d a t t o r n e y f e e . 
A d d i t i o n a l l y , c l a i m a n t ' s a t t o r n e y submits an a t t o r n e y r e t a i n e r 
agreement, seeking a p p r o v a l of an a t t o r n e y fee payable out of 
compensation awarded by our November 2, 1989, o r d e r . The employer 
contends t h a t i t s i n i t i a l t e r m i n a t i o n of temporary d i s a b i l i t y 
b e n e f i t s was p r o p e r . 

The employer submits copies of work r e l e a s e s from 
c l a i m a n t ' s p h y s i c i a n and the employer's medical department. Copies 
of those r e l e a s e s were c o n t a i n e d i n the r e c o r d d u r i n g our i n i t i a l 
r e v i ew of t h i s c l a i m c l o s u r e , but we d i d not f i n d them p r o b a t i v e of 
c l a i m a n t ' s r e t u r n t o r e g u l a r work at h i s r e g u l a r wage. I f t h e 
c l a i m a n t r e t u r n e d t o work on the date of r e l e a s e , the employer s h o u l d 
have s u b m i t t e d evidence of c l a i m a n t ' s a c t u a l r e t u r n t o work, such as 
p a y r o l l r e c o r d s , along w i t h i t s N o t i c e of C l o s u r e . Absent such 
e v i d e n c e , we conclude t h a t our o r i g i n a l order a d e q u a t e l y addresses 
the employer's c o n t e n t i o n . Hence, i t s r e c o n s i d e r a t i o n r e q u e s t i s 
d e n i e d . 

Claimant argues t h a t , i n the absence of any evidence t h a t 
he a c t u a l l y r e t u r n e d t o r e g u l a r work on or a f t e r June 6, 1988, t h e 
employer's i n i t i a l t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s as of 
June 5, 1988, r a t h e r than the m e d i c a l l y s t a t i o n a r y date of June 28, 
1988, was unreasonable. We agree. A c c o r d i n g l y , the employer i s 
assessed a p e n a l t y i n t h e amount of 25 p e r c e n t of any amounts o f 
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temporary d i s a b i l i t y b e n e f i t s t h a t were due from June 6, 1988, 
t h r o u g h June 28, 1988. Cla i m a n t ' s a t t o r n e y i s a l s o awarded a 
p e n a l t y - r e l a t e d assessed f e e o f $50. 

F i n a l l y , we have reviewed t he a t t o r n e y r e t a i n e r agreement 
s u b m i t t e d by c l a i m a n t ' s a t t o r n e y . Claimant's a t t o r n e y i s awarded 25% 
of the a d d i t i o n a l compensation g r a n t e d by our November 2, 1989, 
o r d e r , not t o exceed $100, as a reasonable a t t o r n e y f e e . 

Our November 2, 1989, order i s abated and w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as amended and supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our November 2, 1989, order i n i t s e n t i r e t y . The p a r t i e s ' 
r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l run from t h e date o f t h i s 
o r d e r . 

IT IS SO ORDERED. 

DONALD V. PITTMAN, Claimant WCB 86-14185 
Rasmussen & Henry, Claimant's Attorneys November 29, 1989 
Schuyler Wallace, Defense Attorney Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n o f our November 14, 
1989, Order on Review, which: (1) upheld the s e l f - i n s u r e d 
employer's d e n i a l of h i s low back i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess e i t h e r a p e n a l t y or an assessed a t t o r n e y f e e . I n h i s 
r e q u e s t , c l a i m a n t c o r r e c t l y p o i n t s out t h a t our November 14, 1989, 
order l a c k e d a n o t i c e of the p a r t i e s ' appeal r i g h t s . I n a d d i t i o n , 
he contends t h a t t h i s case should be rereviewed by a pane l o f Board 
members, which excludes Board Member Myers and Board Member N i c h o l s . 

We agree t h a t we i n a d v e r t e n t l y o m i t t e d a n o t i c e o f t h e 
p a r t i e s ' appeal r i g h t s i n our November 14, 1989, o r d e r . We do not 
agree w i t h c l a i m a n t ' s r e c u s a l c o n t e n t i o n s . 

For t he purpose of completeness, we w i l l l o ok t o t h e 
m e r i t s of the r e q u e s t . The b a s i s f o r c l a i m a n t ' s r e c u s a l motion o f 
Board Member Myers, i s t h a t Board Member Myers p r e v i o u s l y p r e s i d e d as a Referee i n a h e a r i n g i n v o l v i n g c l a i m a n t . We do not d i s p u t e 
t h a t c l a i m a n t p r e v i o u s l y appeared i n a h e a r i n g , wherein Board Member 
Myers was t h e Referee. Ex. 1 1 . However, Board Member Myers had no 
involvement i n t h i s case on Board review. T h i s case was decided on 
the r e c o r d s o l e l y by Board Member Gerner and Board Member Cushing. 
Inasmuch as Board Member Myers d i d not i n v o l v e h i m s e l f i n the review 
of t h i s case, t h e r e i s n o t h i n g f o r him t o recuse h i m s e l f from. 

T u r n i n g t o the motion t o recuse Board Member N i c h o l s , she 
was t h e Referee i n t h i s case a t the h e a r i n g below. However, as we 
found above w i t h Board Member Myers, Board Member N i c h o l s had no 
invol v e m e n t i n the re v i e w of t h i s case. T h i s case was decided on 
the r e c o r d s o l e l y by Board Member Gerner and Board Member Cushing. 
As such, Board Member N i c h o l s has n o t h i n g t o recuse h e r s e l f from. 

A c c o r d i n g l y , our November 14, 1989, order i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our November 14, 1989, ord e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l run from t he date o f t h i s o r d e r . 

IT IS SO ORDERED. 
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RICHARD BRAUN and IRENE BRAUN, dba, ;. ' 
IRENE'S, Employer WCB 87-18687 
Robert R. Harrison, Attorney November 30, 1989 
David Smith (SAIF), Attorney Order of Dismissal 

Richard and I r e n e Braun (dba " I r e n e ' s " ) , the a l l e g e d 
noncomplying employers, request review of Referee Zucker's o r d e r 
which a f f i r m e d t h e Workers' Compensation Department's Proposed and 
F i n a l Order f i n d i n g them t o be a noncomplying employer. The i s s u e 
on review i s j u r i s d i c t i o n . We d i s m i s s the request f o r r e v i e w . 

. . . . • FINDINGS OF FACT •* 

On November 13, 1987, t h e D i r e c t o r issued a N o t i c e o f 
Proposed and F i n a l Order d e c l a r i n g t h a t Richard Braun and I r e n e 
Braun were doing business as a p a r t n e r s h i p , which was a 
noncomplying employer. At the employer's r e q u e s t , a h e a r i n g was 
he l d b e f o r e t h e Referee. Evidence was a d m i t t e d on the iss u e o f 
noncompliance. T h e r e a f t e r , the Referee issued an order a f f i r m i n g 
the D i r e c t o r ' s proposed o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a D i r e c t o r ' s Order 
r e g a r d i n g noncompliance or any o t h e r m a t t e r u n r e l a t e d t o a c l a i m , 
the Board a p p o i n t s a Referee t o h o l d a h e a r i n g . ORS 6 5 6 . 2 8 3 ( 4 ) ; 
Heinz J. U. Sauerbrey, 37 Van Natta 1512 ( 1 9 8 5 ) . That i s our o n l y 
i n v o l v e m e n t i n cases such as t h i s . When the Referee issues an 
o r d e r , i t i s then a f i n a l o r d e r of the D i r e c t o r and must be 
appealed d i r e c t l y t o the Court of Appeals. ORS 1 8 3 . 4 8 0 ( 1 ) , ( 2 ) ; 
See Denise K. Rodriguez, 40 Van Na t t a 1788 ( 1 9 8 8 ) . 

Since we l a c k j u r i s d i c t i o n t o review the Referee's 
o r d e r , we must d i s m i s s the request f o r review. 

ORDER 

The reque s t f o r Board review i s d i s m i s s e d . 

SHEILA A. CRESS, Claimant WCB 86-15248 & 87-14036 
Malagon, Moore & Johnson, Claimant's Attorneys November 30, 1989 
Kate Donnelly (SAIF), Defense Attorney Order on Review 
Acker, Underwood et a l . , Defense Attorneys 

Reviewed by Board Members Speer and Howell. 

The s e l f - i n s u r e d employer ("employer") r e q u e s t s r e v i e w 
of t h a t p o r t i o n o f Referee Myer's I n t e r i m Order, which found t h a t 
c l a i m a n t had proven "good cause" foT f i l i n g her request f o r 
h e a r i n g beyond t h e 60-day p e r i o d o f ORS 656. 319(1 ) ( a ) , as w e l l as 
those p o r t i o n s of Referee Mirassou's order t h a t : (1) s e t a s i d e 
i t s a g g r a v a t i o n d e n i a l f o r c l a i m a n t ' s l e f t w r i s t c o n d i t i o n ; and 
(2) upheld the SAIF C o r p o r a t i o n ' s "new i n j u r y " d e n i a l of t h e same 
c o n d i t i o n . On r e v i e w , t h e is s u e s are t i m e l i n e s s , c o m p e n s a b i l i t y , 
and r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts t h e order o f Referee 
Myers. We have r e c e n t l y h e l d t h a t a delay i n r e c e i p t o f a c t u a l 
n o t i c e o f a d e n i a l may c o n s t i t u t e good cause f o r a l a t e r e q u e s t 
f o r h e a r i n g . J e f f r e y A. Domber, 41 Van Natt a 1236 (1989). We 
a l s o a f f i r m and adopt t h e ord e r o f Referee Mirassou w i t h t h e 
f o l l o w i n g a d d i t i o n a l u l t i m a t e f i n d i n g . 
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Claimant's.work a c t i v i t i e s a t SAIF's i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of her u n d e r l y i n g l e f t 
w r i s t c o n d i t i o n . 

ORDER 

Referee Myers 1 o r d e r dated March 12, 1987, as w e l l as 
Referee Mirassou's o r d e r dated March 2 1 , 1988, as r e c o n s i d e r e d on 
A p r i l 19, 1988 are a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed fee o f $700, t o be p a i d by the employer. The Board 
approves a c l i e n t - p a i d f e e , payable from the employer t o i t s 
a t t o r n e y , not t o exceed $918. 

WARREN C. ROCK, Claimant WCB 87-18956 
Robert Grant, Claimant's Attorney November 30, 1989 
Arthur Stevens (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and Howell. 

Claimant r e q u e s t s review of Referee Brown's or d e r t h a t 
a f f i r m e d the D i r e c t o r ' s o r d e r , which found t h a t c l a i m a n t was not 
e n t i t l e d t o f u r t h e r v o c a t i o n a l s e r v i c e s . On rev i e w , the i s s u e i s 
whether t h e D i r e c t o r ' s o r d e r may be m o d i f i e d pursuant t o ORS 
6 5 6 . 2 8 3 ( 2 ) ( a ) t o (d) . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

The a d m i n i s t r a t i v e r u l e s i n e f f e c t on the date o f 
c l a i m a n t ' s i n j u r y c o n t r o l . Frame v. Crown Z e l l e r b a c h , 63 Or App 
827 ( 1 9 8 3 ) . One r u l e i n e f f e c t a t t h a t time was 
OAR 436-61-010 ( a ) , which p r o v i d e d : 

" I n j u r e d workers have no e n t i t l e m e n t t o s e r v i c e s under 
these r u l e s i f : 

* * * 

(b) they have been reemployed, but leave f o r reasons not 
d i r e c t l y caused by t h e i r compensable i n j u r y ; * * *." 

Claimant was reemployed f o l l o w i n g h i s a u t h o r i z e d 
t r a i n i n g program. He l e f t t h a t reemployment t o pursue 
self-employment. He d i d not leave as. a d i r e c t r e s u l t of h i s 
compensable i n j u r y . 

The D i r e c t o r ' s o r d e r has not been shown t o have v i o l a t e d 
a s t a t u t e or r u l e . I t was w i t h i n the D i r e c t o r ' s a u t h o r i t y and 
t h e r e has been no showing o f u n l a w f u l procedure or abuse o f 
d i s c r e t i o n . 

ORDER 

The Referee's o r d e r , dated March 15, 1988, i s a f f i r m e d . 
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DEL VAN CAMP, Claimant Own Motion 89-0355M 
CNA, Insurance C a r r i e r November 30, 1989 

Own Motion Determination 
The i n s u r e r v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r a 

worsened c o n d i t i o n r e l a t e d t o h i s i n d u s t r i a l i n j u r y of November 4, 1974. 
The c l a i m has now been s u b m i t t e d f o r c l o s u r e . We d e c l i n e t o c l o s e 
c l a i m a n t ' s c l a i m . 

Claimant's d o c t o r s recommended repeat s u r g e r y t o r e f u s e t h e low 
back; however, c l a i m a n t d e c l i n e d t o submit t o s u r g e r y . Subsequently, on 
May 16, 1989, Dr. W a l l e r , t h e t r e a t i n g microneurosurgeon, noted 
c o n t i n u i n g symptoms i n the l e f t l e g and i n d i c a t e d t h a t f u r t h e r 
n o n - s u r g i c a l t r e a t m e n t would be c o n s e r v a t i v e . He asked c l a i m a n t t o 
schedule a r e t u r n appointment i n t h r e e months; however, t h e r e i s no 
i n d i c a t i o n t h a t such an appointment was scheduled. A d d i t i o n a l l y , on 
May 16, 1989, Dr. Wisdom, the t r e a t i n g o r t h o p e d i s t , noted r i g h t hand 
symptoms r e l a t i n g t o c l a i m a n t ' s use of a cane f o r t h e low back 
c o n d i t i o n . Wisdom suggested t h a t c l a i m a n t a l t e r h i s grasp of the cane 
and i n d i c a t e d t h a t c l a i m a n t "may need t o be r e d e c l a r e d s t a t i o n a r y i n the 
near f u t u r e and have h i s c l a i m c l o s e d . " There i s no subsequent m e d i c a l 
r e p o r t d e c l a r i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y . 

N o t w i t h s t a n d i n g medical evidence t h a t f u r t h e r n o n - s u r g i c a l 
t r e a t m e n t would be c o n s e r v a t i v e o n l y and would not be c u r a t i v e , t h e 
re c o r d does not su p p o r t a f i n d i n g t h a t c l a i m a n t i s y e t m e d i c a l l y 
s t a t i o n a r y . There i s no medi c a l evidence t h a t e i t h e r a f f i r m a t i v e l y 
d e c l a r e s c l a i m a n t m e d i c a l l y s t a t i o n a r y or addresses the q u e s t i o n o f 
whether f u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s c o n d i t i o n would 
reasonably be expected from t h e passage o f t i m e , as w e l l as med i c a l 
t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 1 7 ) . Because we do not f i n d t h a t c l a i m a n t i s 
ye t m e d i c a l l y s t a t i o n a r y , c l o s u r e of h i s c l a i m would be premature a t t h i s 
t i m e . A c c o r d i n g l y , the i n s u r e r ' s own motion request f o r c l a i m c l o s u r e i s 
denie d . The c l a i m s h a l l be r e s u b m i t t e d f o r c l o s u r e when medical r e p o r t s 
p e r s u a s i v e l y i n d i c a t e t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . 

IT IS SO ORDERED. 

JANET E. V00RHIES, Claimant WCB 87-11287 
S. David Eves, Claimant's Attorney November 30, 1989 
Kate Waldo (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review o f Referee Holtan's o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t 
back and r i g h t s houlder c o n d i t i o n . The is s u e on review i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 
The Board adopts the Referee's " F i n d i n g s of Fact" w i t h 

t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
Claimant's back and r i g h t s houlder c o n d i t i o n has 

remained unchanged s i n c e t h e December 16, 1986 S t i p u l a t e d Order. 

CONCLUSIONS OF LAW AND OPINION 
We adopt the Referee's "Opinion" w i t h t h e f o l l o w i n g 

e x c e p t i o n and s u p p l e m e n t a t i o n . 
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We do not agree t h a t t h e p r e s e n t c l a i m i s b a r r e d by 
e i t h e r res j u d i c a t a or c o l l a t e r a l e s t o p p e l . N e v e r t h e l e s s , we 
agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n . 

Pursuant t o the December 16, 1986 S t i p u l a t e d Order, 
SAIF's d e n i a l o f c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n was upheld. 
That order was not appealed and, t h e r e f o r e , has become f i n a l by 
o p e r a t i o n o f law. ORS 656.289(3). Consequently, i n o r d e r t o 
e s t a b l i s h t h a t her p r e s e n t back problem i s compensable, c l a i m a n t 
must prove by a preponderance o f the evidence t h a t her c u r r e n t 
c o n d i t i o n i s d i f f e r e n t , or changed, from her c o n d i t i o n i n December 
1986. See P r o c t o r v. SAIF, 68 Or App 333 (1984). That i s , 
c l a i m a n t must r e e s t a b l i s h the c h a i n of medical c a u s a t i o n between 
her i n j u r y and her back c o n d i t i o n s i n c e the c o n t i n u i t y o f t h a t 
c o n n e c t i o n was i n t e r r u p t e d as a m a t t e r o f law by the 1986 
s e t t l e m e n t . 

Claimant has f a i l e d t o s u s t a i n t h i s burden. Claimant 
contends t h a t her c u r r e n t symptoms are the r e s u l t of a c h r o n i c 
s t r a i n , not i d e o p a t h i c s c o l i o s i s as was the cause i n December 
1986. However, t h e f a c t s do not persuade us t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s d i f f e r e n t from t he c o n d i t i o n which o r i g i n a l l y 
was d i s p u t e d and s e t t l e d i n December 1986. To t h e c o n t r a r y , 
c l a i m a n t t e s t i f i e d t h a t her symptoms have remained e s s e n t i a l l y 
unchanged. 

We co n c l u d e , t h e r e f o r e , t h a t r e g a r d l e s s of the 
d i a g n o s i s , c l a i m a n t ' s c u r r e n t c o n d i t i o n i s the same as t h a t 
s e t t l e d and determined noncompensable i n December 1986. 
Consequently, p u r s u a n t t o the December 1986 S t i p u l a t e d Order, her 
pre s e n t c l a i m i s not compensable. 

ORDER 

The Referee's o r d e r dated A p r i l 19, 1988 i s a f f i r m e d . 

BRADFORD N. APPLEWHITE, Claimant WCB 86-15553 
David C. Force, Claimant's Attorney December 1, 1989 
Brian L. Pocock, Defense Attorney Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n of t h a t p o r t i o n 
of our October 25, 1989, Order on Review, which d e c l i n e d t o award 
an assessed a t t o r n e y f e e . On November 22, 1989, we iss u e d an 
Order of Abatement r e q u e s t i n g a response from the employer. We 
have r e c e i v e d t he employer's response. A c c o r d i n g l y , we proceed t o 
address c l a i m a n t ' s request f o r an assessed f e e . 

S p e c i f i c a l l y , c l a i m a n t a s s e r t s two arguments f o r an 
assessed f e e : (1) the employer's a l l e g e d l y unreasonable 
r e s i s t a n c e t o the payment of compensation, ORS 656.382(1); and 
(2) p a r t i a l l y p r e v a i l i n g a g a i n s t t he employer's a l l e g e d 
c r o s s - r e q u e s t f o r h e a r i n g on the i s s u e o f e n t i t l e m e n t t o an o f f s e t 
f o r o v e r p a i d temporary d i s a b i l i t y compensation, ORS 656.382(1). 
Inasmuch as c l a i m a n t a s s e r t e d both arguments i n h i s A p p e l l a n t ' s 
B r i e f , but we o n l y addressed the f i r s t argument i n our o r d e r o f 
October 25, 1989, we t u r n t o t h a t second argument. 

The employer d i d not f o r m a l l y or i n f o r m a l l y 
c r o s s - r e q u e s t a h e a r i n g . A D e t e r m i n a t i o n Order o f October, 1987, 
e x p r e s s l y a u t h o r i z e d the employer t o o f f s e t any o v e r p a i d temporary 
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d i s a b i l i t y compensation. T h e r e a f t e r , c l a i m a n t requested a h e a r i n g 
i n c l u d i n g t h e i s s u e of an " [ u ] n l a w f u l overpayment r e c o v e r y " by the 
employer. The employer, however, never f o r m a l l y or i n f o r m a l l y 
c r o s s - r e q u e s t e d a h e a r i n g . At the h e a r i n g , the employer defended 
a g a i n s t c l a i m a n t ' s case t h a t t h e r e was no l a w f u l overpayment o f 
temporary d i s a b i l i t y compensation. According t o the employer, i t 
had o v e r p a i d $1,279.84 i n temporary d i s a b i l i t y compensation. 

The Referee found t h a t the employer had, i n f a c t , 
o v e r p a i d temporary d i s a b i l i t y compensation. I n so d o i n g , however, 
he reduced t he amount of the a l l e g e d overpayment from $1,279.84 t o 
$1,163.08. I n essence, t he Referee ordered t h e employer t o pay 
c l a i m a n t $116.76 i n temporary d i s a b i l i t y compensation. T h e r e f o r e , 
c l a i m a n t d i d not p r e v a i l a t the h e a r i n g a g a i n s t an employer 
" i n i t i a t e d " c r o s s - r e q u e s t , as r e q u i r e d by ORS 6 5 6 . 3 8 2 ( 2 ) . He d i d 
p r e v a i l , however, i n o b t a i n i n g i n c r e a s e d temporary d i s a b i l i t y 
compensation. A c c o r d i n g l y , h i s a t t o r n e y i s e n t i t l e d t o an 
approved fee under ORS 6 5 6 . 3 8 6 ( 2 ) , payable out of t h a t i n c r e a s e d 
compensation, and not an assessed fee payable from t h e employer. 

On t h i s r e c o r d , t h e employer d i d not i n i t i a t e a 
c r o s s - r e q u e s t f o r h e a r i n g seeking Referee a u t h o r i z a t i o n o f an 
o f f s e t of a l l e g e d l y o v e r p a i d temporary d i s a b i l i t y compensation. 
Rather, c l a i m a n t r a i s e d t h e is s u e o f an " [ u ] n l a w f u l overpayment 
r e c o v e r y . " The employer defended a g a i n s t c l a i m a n t ' s case f o r 
no overpayment. Under such c i r c u m s t a n c e s , no fee under 
ORS 6 5 6 . 3 8 2 ( 2 ) i s w a r r a n t e d . 

Claimant's a t t o r n e y i s awarded an approved f ee equal 
t o 25 p e r c e n t of the $116.76 i n c r e a s e d compensation awarded by 
t h i s o r d e r . 

A c c o r d i n g l y , our October 25, 1989, o r d e r i s wi t h d r a w n . 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our October 25, 1989, o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s of appeal s h a l l run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 

DENNETTE D. DALE, Claimant WCB 88-01394 
Black, et a l . , Claimant's Attorneys December 1, 1989 
David 0. Home, Defense Attorney Order on Review (Remanding) 

Reviewed by Board Members Gerner and Myers. 

Claimant requests r e v i e w of Referee Thye's order t h a t 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g due t o c l a i m a n t ' s f a i l u r e 
t o appear a t the time and p l a c e set f o r h e a r i n g . Claimant seeks 
t o have t h e d i s m i s s a l s e t a s i d e and an ord e r remanding t h e case t o 
the Hearings D i v i s i o n f o r a h e a r i n g on the m e r i t s . We r e v e r s e and 
remand. 

ISSUE 

Whether c l a i m a n t ' s request f o r h e a r i n g should have been 
d i s m i s s e d due t o c l a i m a n t ' s f a i l u r e t o appear. 

FINDINGS OF FACT 
On A p r i l 13, 1988, t h e i n s u r e r ' s a t t o r n e y and c l a i m a n t ' s 

a t t o r n e y appeared a t h e a r i n g . Claimant d i d not appear. The 
i n s u r e r moved t o d i s m i s s c l a i m a n t ' s request f o r h e a r i n g . The 

-2179-



Referee r e c i t e d t h a t c l a i m a n t ' s a t t o r n e y had made an o f f t h e 
r e c o r d r e p r e s e n t a t i o n t h a t he d i d not know whether c l a i m a n t would 
appear because c l a i m a n t was l i v i n g i n Oklahoma and he d i d not know 
i f she would be ab l e t o make arrangements t o appear a t h e a r i n g . 
The Referee then c i t e d former OAR 438-06-071 as a u t h o r i t y and 
i n d i c a t e d on the r e c o r d t h a t he would d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . Claimant's a t t o r n e y moved f o r a postponement. The 
Referee denied the m o t i o n , but s t a t e d t h a t c l a i m a n t c o u l d renew 
her motion w h i l e the Referee r e t a i n e d j u r i s d i c t i o n . 

On A p r i l 20, 1988, the Referee issued an ord e r o f 
d i s m i s s a l , again r e l y i n g on former OAR 438-06-071 f o r a u t h o r i t y . 
The Referee concluded t h a t c l a i m a n t had not e s t a b l i s h e d 
e x t r a o r d i n a r y c i r c u m s t a n c e s beyond her c o n t r o l which would j u s t i f y 
a postponement under former OAR 43 8 - 0 6 - 0 7 1 . Claimant d i d not 
renew her motion t o postpone. Rather, she si m p l y requested r e v i e w 
o f t h e Order o f D i s m i s s a l . 

CONCLUSIONS OF LAW 

The Referee r e l i e d on former OAR 438-06-071 which s t a t e s 

" F a i l u r e o f a p a r t y or the p a r t y ' s 
r e p r e s e n t a t i v e t o appear a t the time and 
p l a c e scheduled f o r a h e a r i n g i s a waiver 
of appearance. I f the p a r t y t h a t f a i l s t o 
appear i s the p a r t y t h a t requested t h e 
h e a r i n g , t h e r e f e r e e s h a l l i s s u e an o r d e r 
d i s m i s s i n g t h e request f o r h e a r i n g f o r 
f a i l u r e t o appear unless a postponement i s 
g r a n t e d under 4 3 8 - 0 6 - 0 8 1 . " 

Former OAR 438-06-081 a l l o w s postponements o n l y .upon a showing o f 
e x t r a o r d i n a r y c i r c u m s t a n c e s . I t i n c l u d e s examples o f 
cir c u m s t a n c e s which are not e x t r a o r d i n a r y c i r c u m s t a n c e s . 

We conclude t h a t t h e Referee was i n c o r r e c t i n 
d i s m i s s i n g t h e h e a r i n g request based on c l a i m a n t ' s f a i l u r e t o 
appear a t the hearing.- I n W i l l i a m s v. , SAIF, 99 Or App 367 
(November 8, 1 9 8 9 ) , the c o u r t r e c e n t l y h e l d t h a t , under t h e 
c u r r e n t v e r s i o n o f OAR 4 3 8 - 0 6 - 0 7 1 , Referees are not a u t h o r i z e d t o 
d i s m i s s a c l a i m a n t ' s h e a r i n g request s i m p l y because t he c l a i m a n t 
d i d not appear a t th e h e a r i n g . The c o u r t reasoned t h a t a c l a i m a n t 
was e n t i t l e d t o o f f e r the remainder o f h i s / h e r evidence, even i f 
he/she chose not t o t e s t i f y p e r s o n a l l y . The c o u r t f u r t h e r s t a t e d 
t h a t t h e c h o i c e not t o t e s t i f y d i d not pr e v e n t an i n s u r e r from 
p r e s e n t i n g i t s evidence i n defense o f the c l a i m . 

The r e l e v a n t language of the v e r s i o n of OAR 438 - 0 6 - 0 7 1 
c i t e d above and t h e c u r r e n t v e r s i o n c i t e d by the c o u r t i n W i l l i a m s 
i s s u b s t a n t i a l l y t h e same. Both p r o v i d e t h a t i f a p a r t y or t h e 
p a r t y ' s a t t o r n e y f a i l t o appear a t t h e h e a r i n g , then f a i l u r e t o 
appear i s a waiver o f appearance and i s grounds f o r d i s m i s s a l i f 
th e p a r t y w a i v i n g i s t h e p a r t y which requested t h e h e a r i n g . 

Here, a l t h o u g h c l a i m a n t d i d not appear a t the h e a r i n g , 
her a t t o r n e y was p r e s e n t and prepared t o proceed w i t h t h e case on 
the r e c o r d . I n accordance w i t h the W i l l i a m s r e a s o n i n g , c l a i m a n t ' s 
f a i l u r e t o appear i s not grounds f o r d i s m i s s a l under OAR 
43 8 - 0 6 - 0 7 1 . A c c o r d i n g l y , we conclude t h a t the h e a r i n g .request 
should not have been dismissed.. 
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We t u r n t o the q u e s t i o n o f whether c l a i m a n t waived her 
r i g h t t o t e s t i f y . At h e a r i n g , c l a i m a n t ' s a t t o r n e y moved f o r a 
postponement t o at t e m p t t o e s t a b l i s h whether c l a i m a n t had 
e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s which would j u s t i f y a 
postponement. The Referee denied the mo t i o n , but s t a t e d t h a t 
c l a i m a n t c o u l d renew her motion w h i l e t he Referee r e t a i n e d 
j u r i s d i c t i o n . Claimant d i d not renew her mot i o n . Rather, she 
requested r e v i e w . 

We agree w i t h t h e Referee t h a t , based on the 
r e p r e s e n t a t i o n s of c l a i m a n t ' s c o u n s e l , c l a i m a n t f a i l e d t o 
e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s which would have j u s t i f i e d a 
postponement. C o n s i d e r i n g t he f a c t t h a t the Referee e x p l i c i t l y 
gave c l a i m a n t leave t o renew her motion w h i l e he r e t a i n e d 
j u r i s d i c t i o n , we conclude t h a t t h e Referee adequately developed 
t h e r e c o r d on t h e postponement m o t i o n . A c c o r d i n g l y , we conclude 
t h a t by her f a i l u r e t o appear, c l a i m a n t has waived her r i g h t t o 
t e s t i f y a t h e a r i n g . 

Consequently, we remand t o t h e Hearings D i v i s i o n f o r a 
h e a r i n g . At h e a r i n g , t he Referee s h a l l not a l l o w c l a i m a n t t o 
t e s t i f y b u t , o t h e r w i s e , may hear t e s t i m o n i a l evidence. He s h a l l 
make whatever e v i d e n t i a r y r u l i n g s on t h e w r i t t e n r e c o r d t h a t are 
a p p r o p r i a t e and s h a l l decide t h e case w i t h o u t b e n e f i t o f 
c l a i m a n t ' s t e s t i m o n y . 

ORDER 

The Referee's o r d e r , dated A p r i l 20, 1988, i s r e v e r s e d . 
T h i s case i s remanded t o the Referee f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . 
EDWARD T. DORRIS, Claimant WCB 86-17704 
Mai agon & Moore, Claimant's Attorneys December 1, 1989 
E. Jay Perry, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Garaventa's o r d e r t h a t : ( 1 ) upheld the i n s u r e r ' s p a r t i a l d e n i a l 
of c l a i m a n t ' s low back s u r g e r y ; and ( 2 ) excluded a medical r e p o r t 
s u b m i t t e d by c l a i m a n t . Claimant a l s o seeks remand f o r the 
admission o f the r e j e c t e d m edical r e p o r t . The is s u e s on review 
are t h e Referee's e v i d e n t i a r y r u l i n g , remand, and c o m p e n s a b i l i t y . 

With regard t o the remand i s s u e , we f i n d t h a t t h e 
r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e 
i n s u f f i c i e n t l y developed a t t h e h e a r i n g . ORS 6 5 6 . 2 9 5 ( 5 ) . 
F u rthermore, t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l 
e v i d ence, i t must be c l e a r l y shown t h a t the evidence was not 
o b t a i n a b l e w i t h due d i l i g e n c e a t t h e time o f the h e a r i n g . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
Bernard L. Osborn, 37 Van Na t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 
«U or App 152 ( i y 8 6 ) . Here, we are not persuaded t h a t t h e 
p r o f f e r e d m edical r e p o r t was u n o b t a i n a b l e w i t h due d i l i g e n c e a t 
h e a r i n g . A c c o r d i n g l y , the motion t o remand i s denied. 

The Board a f f i r m s and adopts t he o r d e r o f the Referee 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n c o n c e r n i n g the c o m p e n s a b i l i t y 
i s s u e . 
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Claimant contends t h a t the i n s u r e r i s p r o h i b i t e d from 
i s s u i n g i t s d e n i a l of s u r g e r y . He c i t e s G e o r g i a - P a c i f i c v. 
Piwowar, 305 Or 494 ( 1 9 8 8 ) , which r e q u i r e s us t o c o n s i d e r t h e 
scope of the i n s u r e r ' s o r i g i n a l acceptance. Here, t h e r e i s a 1502 
form which r e f e r s t o the o r i g i n a l 801 t h a t c l a i m a n t s i g n e d . There 
are no boxes checked on the 801. The r e c o r d does not c o n t a i n 
a n y t h i n g t o i n d i c a t e t h e scope of the o r i g i n a l acceptance. Thus, 
Piwowar does not a p p l y . 

However, when we c o n s i d e r the f u l l scope of the 
i n f o r m a t i o n a v a i l a b l e t o the i n s u r e r b e f o r e a c c e p t i n g the c l a i m , 
we f i n d t h a t i t had, i n i t s p o s s e s s i o n , s u f f i c i e n t m e dical 
i n f o r m a t i o n r e l a t i n g t o c l a i m a n t ' s i n j u r y so as not t o b e l i e v e 
t h a t i t was a c c e p t i n g a c l a i m f o r a l l problems t h a t might a r i s e 
w i t h c l a i m a n t ' s " e n t i r e body, except head." I n any e v e n t , i t i s 
c l e a r t h a t the i n s u r e r has e x p r e s s l y denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low back s u r g e r y . Such a s p e c i f i c d e n i a l i s 
p e r m i s s i b l e . See S t r a t i s v. G e o r g i a - P a c i f i c Corp., 96 Or App 706 
( 1 9 8 9 ) ; Weyerhaeuser Co. v. W a r r i l o w , 96 Or App 34 ( 1 9 8 9 ) . See 
a l s o Johnson v. Spectra P h y s i c s , 303 Or 49 (1987) ( p a r t i a l d e n i a l 
a l l o w e d i f i n s u r e r s p e c i f i c a l l y s t a t e s what i s d e n i e d ) . 

ORDER 
The Referee's o r d e r , dated September 4, 1987, i s 

a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed $790, i s approved. 

VAN M. GIBSON, Claimant WCB 86-03187 
Garry L. Kahn, Claimant's Attorney December 1, 1989 
Davis, Bostwick, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and 
C r i d e r . 

The i n s u r e r . r e q u e s t s review of Referee Menashe's o r d e r 
which set a s i d e i t s d e n i a l o f c l a i m a n t ' s knee i n j u r y c l a i m . We 
r e v e r s e . 

ISSUES 

The p r i m a r y i s s u e i s whether c l a i m a n t i s a s u b j e c t 
worker of an Oregon employer. 

The i n s u r e r a l s o contends t h a t t h e Referee e r r e d i n 
a d m i t t i n g i n t o evidence documents s u b m i t t e d l a t e . 

F i n a l l y , t h e i n s u r e r contends t h a t i f t h e Referee was 
c o r r e c t i n f i n d i n g c l a i m a n t an Oregon worker, c l a i m a n t has f a i l e d 
t o prove t h a t h i s knee s u r g e r y was caused by h i s December 16, 1985 
i n j u r y . 

FINDINGS OF FACT 

Claim a n t began d r i v i n g l o n g h a u l t r u c k s f o r Diamond 
Western (Diamond) i n J u l y 1985. Claimant was p a i d mileage p l u s 
expenses and a fee f o r every p i c k u p and d e l i v e r y . Claimant had 
p r e v i o u s l y worked f o r companies owned by Diamond's owner. I n l a t e 
1985, c l a i m a n t d e l i v e r e d f o u r loads of Christmas t r e e s t o 
Tim M i t c h e l l Christmas Trees ( M i t c h e l l ) i n Phoenix, A r i z o n a . 
A f t e r t h e f o u r t h l o a d , c l a i m a n t r e s t e d one day and then " m i l l e d 
around" M i t c h e l l ' s Phoenix 1 t r e e l o t . Claimant helped M i t c h e l l 
s e l l some t r e e s t h a t day. M i t c h e l l asked c l a i m a n t i f he would 
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l i k e t o do some l o c a l d e l i v e r i e s f o r him. Claimant checked w i t h 
h i s d i s p a t c h e r a t Diamond who i n d i c a t e d he had no o t h e r work f o r 
him a t t h a t t i m e . Claimant then began h a u l i n g t r e e s t o M i t c h e l l ' s 
o u t l y i n g l o t s . Claimant knew t h a t h i s d e l i v e r i e s were i n s u p p o r t 
of M i t c h e l l ' s business i n t e r e s t s . M i t c h e l l c o n t r o l l e d where 
c l a i m a n t would p i c k - u p and d e l i v e r t r e e s , what t r e e s would be 
hauled and when c l a i m a n t would haul those t r e e s . Claimant i n j u r e d 
h i s knee on December 16, 1985 d u r i n g one o f those d e l i v e r i e s . 

The owner of Diamond, C l a y t o n Robinson, and Tim M i t c h e l l 
were p e r s o n a l f r i e n d s . Robinson's son i s m a r r i e d t o M i t c h e l l ' s 
d a u g h t e r . Claimant i s Robinson's s o n - i n - l a w . For a number o f 
ye a r s employes of Robinson's t r u c k i n g companies have r e g u l a r l y 
d e l i v e r e d t r e e s t o M i t c h e l l ' s l o t i n Phoenix and then done work t o 
h e l p M i t c h e l l ' s Christmas t r e e b u s i n e s s . C l a i m a n t , h i m s e l f , has 
done so two t o f o u r t i m e s . 

I n November 1985, c l a i m a n t drove t o the east coast and 
s o u t h e r n U n i t e d S t a t e s d e l i v e r i n g Christmas s u p p l i e s f o r M i t c h e l l 
and p i c k i n g up s u p p l i e s needed by M i t c h e l l . M i t c h e l l ' s s o n - i n - l a w 
accompanied c l a i m a n t on t h a t t r i p . 

On both h i s t r i p t o the east coast and t h e l o c a l 
d e l i v e r i e s c l a i m a n t made i n A r i z o n a , he drove Diamond's t r u c k . 
Diamond p a i d c l a i m a n t i n t h e normal manner f o r a l l t h e work he d i d 
on M i t c h e l l ' s b e h a l f . Diamond p a i d f o r the g a s o l i n e used i n t h e 
d e l i v e r i e s made on M i t c h e l l ' s b e h a l f . 

Claimant went t o the emergency room when he i n j u r e d h i s 
knee on December 16, 1985. At t h e emergency room, he l i s t e d 
Diamond as h i s employer on the workers' compensation c l a i m form. 

Claimant r e t u r n e d t o Oregon w i t h another Diamond d r i v e r 
on December 2 1 , 1985. Claimant made another t r i p f o r Diamond 
a f t e r C h r i s t m a s . 

While c l a i m a n t was dancing i n January 1986, h i s knee 
loc k e d up so t h a t he was c o m p l e t e l y unable t o move i t . 
Dr. Hardiman performed s u r g e r y f o r a bucket-handle t e a r o f the 
medi a l meniscus. The i n j u r y i n A r i z o n a i s a m a t e r i a l cause of the 
need f o r t h i s s u r g e r y . 

A f t e r c l a i m a n t r e t u r n e d t o Oregon f o l l o w i n g h i s s u r g e r y , 
Robinson t o l d him t o f i l e t h e c l a i m f o r the A r i z o n a i n j u r y a g a i n s t 
M i t c h e l l because Robinson d i d not want another workers' 
compensation c l a i m a g a i n s t Diamond. Claimant d i d so on 
January 27, 1986. The c l a i m was accepted by M i t c h e l l ' s A r i z o n a 
i n s u r e r . The Ari z o n a i n s u r e r p a i d time l o s s and medical 
b e n e f i t s . Claimant a l s o f i l e d an i n j u r y c l a i m w i t h Diamond, which 
i t denied on February 1 1 , 1986. Claimant requested a h e a r i n g on 
the d e n i a l . 

On A p r i l 9, 1987, t h e i n s u r e r moved t o d i s m i s s t h e 
req u e s t f o r h e a r i n g . The appendix t o the motion c o n t a i n e d a copy 
of c l a i m a n t ' s request f o r h e a r i n g , t h e i n s u r e r ' s d e n i a l , and a 
copy of a n o t i c e o f c l a i m s t a t u s from A r i z o n a . Claimant responded 
t o the motion on A p r i l 10, 1987. Appended t o the response was t h e 
d e n i a l , c l a i m a n t ' s t r i p r e p o r t s , a p a y r o l l recap and an a d v i s o r y 
l e t t e r from t he Workers' Compensation Department. The Referee 
denied t h e motion t o d i s m i s s on A p r i l 14, 1987. On t h a t same 
d a t e , c l a i m a n t s u b m i t t e d e x h i b i t s 1 t h r o u g h 7 f o r i n c l u s i o n i n t o 
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the r e c o r d . P o r t i o n s o f e x h i b i t 1, as w e l l as e x h i b i t 2, 
e x h i b i t 6, and e x h i b i t 7, had p r e v i o u s l y been s u b m i t t e d as 
appendices t o t h e moti o n and response. 

The h e a r i n g took p l a c e on A p r i l 21, 1987. At h e a r i n g , 
t h e i n s u r e r o b j e c t e d t o r e c e i p t o f e x h i b i t s 1 t h r o u g h 7 on t h e 
b a s i s o f th e t h e n e x i s t i n g a d m i n i s t r a t i v e r u l e which r e q u i r e d 
c l a i m a n t t o submit h i s e x h i b i t s w i t h i n 10 days o f t h e h e a r i n g . 
The Referee a d m i t t e d t h e e x h i b i t s , but d i d not make a f i n d i n g of 
good cause as r e q u i r e d by t h e r u l e i n e f f e c t a t t h a t t i m e . He d i d 
f i n d t h a t t h e r e was no p r e j u d i c e t o the i n s u r e r . He a l s o noted 
t h a t , under t h e usu a l p r a c t i c e , t h e i n s u r e r n o r m a l l y submits t h e 
f i r s t e x h i b i t p a c k e t , but d i d not do so i n t h i s case. I n l i g h t of 
th e i n s u r e r ' s "gamesmanship," t h e Referee d i d not a l l o w t h e 
i n s u r e r ' s o b j e c t i o n t o t h e o f f e r e d e x h i b i t s . 

A f t e r t h e h e a r i n g , c l a i m a n t s u b m i t t e d a d d i t i o n a l 
e x h i b i t s which were r e c e i v e d w i t h o u t o b j e c t i o n . The i n s u r e r a l s o 
s u b m i t t e d a d d i t i o n a l e x h i b i t s which were r e c e i v e d over c l a i m a n t ' s 
o b j e c t i o n . 

CONCLUSIONS AND OPINION 

E v i d e n t i a r y R u l i n g 
The Referee e r r e d i n a d m i t t i n g t h e e x h i b i t s which were 

s u b m i t t e d l a t e w i t h o u t making a f i n d i n g o f good cause. However, 
on de novo review we f i n d t h a t c l a i m a n t had good cause f o r t h e 
l a t e submission. Because o f the i n s u r e r ' s motion t o d i s m i s s , i t 
was p o s s i b l e t h a t t h e r e would not even be a h e a r i n g . That 
c o m p l i c a t i o n , t o g e t h e r w i t h t h e i n s u r e r ' s f a i l u r e t o submit any 
e x h i b i t s d e s p i t e t h e normal p r a c t i c e i n t h i s forum, combine t o 
c r e a t e good cause f o r c l a i m a n t ' s l a t e s ubmission. F u r t h e r m o r e , 
t h e Referee cured any p o s s i b l e p r e j u d i c e t o t h e employer by 
a l l o w i n g b o t h p a r t i e s t o submit a d d i t i o n a l evidence a f t e r t h e 
h e a r i n g . A c c o r d i n g l y , t h e c o n t e s t e d e x h i b i t s remain p a r t o f the 
r e c o r d . 

S u b j e c t Worker 
The Referee concluded t h a t c l a i m a n t remained i n 

Diamond's employ w h i l e i n A r i z o n a . He a l s o concluded t h a t the 
f a c t t h a t a c l a i m was accepted i n A r i z o n a a g a i n s t M i t c h e l l does 
not bar c l a i m a n t from r e c o v e r i n g from Diamond under Oregon's 
Workers' Compensation Law. We d i s a g r e e . 

ORS 656.023 d e f i n e s s u b j e c t employers as employers 
employing one or more s u b j e c t workers. ORS 656.027 d e f i n e s 
s u b j e c t workers as a l l workers except those s p e c i f i c a l l y exempted 
under t h a t p r o v i s i o n . Workers compensated under f e d e r a l 
compensation a c t s are exempt; however, t h e r e i s no s p e c i f i c 
exemption f o r workers a l s o covered under t h e compensation a c t s o f 
Oregon's s i s t e r s t a t e s . Diamond was, t h e r e f o r e , c l e a r l y a s u b j e c t 
employer. Consequently, i f c l a i m a n t was i n Diamond's employ when 
he was i n j u r e d i n A r i z o n a , he has a compensable c l a i m a g a i n s t 
Diamond. 

The i n s u r e r argues t h a t c l a i m a n t was M i t c h e l l ' s employee 
and not Diamond's employee when the i n j u r y o c c u r r e d . I t contends 
t h a t t h e r e was an i m p l i e d c o n t r a c t f o r h i r e between c l a i m a n t and -
M i t c h e l l , and t h a t M i t c h e l l e x e r c i s e d c o n t r o l over c l a i m a n t ; 
c o n s e q u e n t l y , i t a s s e r t s t h a t c l a i m a n t was M i t c h e l l ' s employee. 
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We f i n d t he l o a n e d - s e r v a n t d o c t r i n e u s e f u l i n d e c i d i n g 
whether, under Oregon law, Diamond sho u l d be r e l i e v e d of l i a b i l i t y 
f o r c l a i m a n t ' s workers* compensation c l a i m a g a i n s t i t . We 
conclude t h a t under the l o a n e d - s e r v a n t d o c t r i n e c l a i m a n t was 
M i t c h e l l ' s employee, and not Diamond's, a t the time of h i s i n j u r y , 
so t h a t Diamond i s r e l i e v e d of l i a b i l i t y . 

A p p l i c a t i o n of the l o a n e d - s e r v a n t d o c t r i n e r e q u i r e s t h e 
f o l l o w i n g a n a l y s i s . F i r s t , t he f i n d e r o f f a c t must determine i f 
the worker was loaned by the g e n e r a l employer t o the s p e c i a l 
employer. I f he was, t h e n the f i n d e r of f a c t must determine 
whether t h e work being done was e s s e n t i a l l y t h a t of the s p e c i a l 
employer. F i n a l l y , the f i n d e r of f a c t must determine whether 
c l a i m a n t was an employee of the s p e c i a l employer. 
Newport Seafood v. Shine, 71 Or App 119, 123 (1984); Multnomah 
County v. Hunter, 34 Or App 718, 721 ( 1 9 8 1 ) ; 1C Larson, Workmen's 
Compensation Law 8-405, sec. 48.00 (19 8 6 ) . The b a s i c t e s t f o r 
d e t e r m i n i n g an employment r e l a t i o n s h i p f o r workers' compensation 
purposes c o n s i s t s of two elements: 1) the e x i s t e n c e of a c o n t r a c t 
f o r h i r e ; and 2) the employer's r i g h t t o c o n t r o l . K e i t h A. Shine, 
35 Van N a t t a 1865, 1866, quoted w i t h a p p r o v a l , Newport Seafood v. 
Shine, supra a t 12 3. 

Here, t h e course of conduct between Robinson and 
M i t c h e l l persuades us t h a t Robinson was i n the h a b i t of l e n d i n g 
M i t c h e l l workers d u r i n g the Christmas season. I n t h i s i n s t a n c e , 
Diamond loaned c l a i m a n t t o M i t c h e l l . Furthermore, t h e r e i s no 
q u e s t i o n t h a t c l a i m a n t was e s s e n t i a l l y d oing M i t c h e l l ' s work. He 
was h a u l i n g t r e e s between M i t c h e l l ' s main l o t and h i s o u t l y i n g 
l o t s . 

We t u r n t o the e x i s t e n c e o f an employment r e l a t i o n s h i p . 
A d e t e r m i n a t i o n o f an employment r e l a t i o n s h i p i n workers' 
compensation law focuses f i r s t on the c l a i m a n t ' s p e r s p e c t i v e . 
Newport Seafood v. Shine, supra a t 124. Here, M i t c h e l l asked 
c l a i m a n t t o do the work which c l a i m a n t agreed t o do. Claimant 
expected t o be p a i d f o r t h a t work, a l b e i t by Diamond. Claimant 
knew t h a t he was w o r k i n g t o f u r t h e r M i t c h e l l ' s business purposes. 
These f a c t s are s u f f i c i e n t t o e s t a b l i s h an i m p l i e d c o n t r a c t f o r 
h i r e , and we so c o n c l u d e . 

We a l s o conclude t h a t M i t c h e l l e x e r c i s e d c o n t r o l over 
c l a i m a n t w h i l e c l a i m a n t was h a u l i n g t r e e s f o r M i t c h e l l . M i t c h e l l 
c o n t r o l l e d where c l a i m a n t would p i c k - u p and d e l i v e r t r e e s . 
M i t c h e l l a l s o c o n t r o l l e d what t r e e s would be p i c k e d up and when 
c l a i m a n t would make h i s p i c k - u p s and d e l i v e r i e s . The f a c t t h a t 
Diamond p a i d c l a i m a n t ' s wages i s not s u f f i c i e n t t o overcome the 
f a c t t h a t M i t c h e l l c o n t r o l l e d c l a i m a n t . See H a r r i s v. SIAC, 
191 Or 254 (19 5 1 ) : Multnomah County v. Hunter, supra. 

I n summary, Diamond loaned c l a i m a n t t o M i t c h e l l ; 
c l a i m a n t was doing M i t c h e l l ' s work; t h e r e was an i m p l i e d c o n t r a c t 
f o r h i r e between M i t c h e l l and c l a i m a n t ; and M i t c h e l l c o n t r o l l e d 
c l a i m a n t . Consequently, we conclude t h a t , a t the time of i n j u r y , 
M i t c h e l l was c l a i m a n t ' s employer. A c c o r d i n g l y , c l a i m a n t was not 
Diamond's employee a t t h e time of h i s i n j u r y , and Diamond i s not 
l i a b l e under Oregon law f o r c l a i m a n t ' s workers' compensation c l a i m . 

ORDER 

The Referee's order of September 17, 1987 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l , i s s u e d February 1 1 , 1986, i s r e i n s t a t e d . 
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Board Member C r i d e r , d i s s e n t i n g : 

The m a j o r i t y e r r s i n r e v e r s i n g t h e Referee. The 
m a j o r i t y c i t e s t h e proper t e s t f o r d e t e r m i n i n g whether c l a i m a n t 
was employed by Diamond or by M i t c h e l l a t t h e t i m e of i n j u r y . 
However, t h e m a j o r i t y ' s c o n c l u s i o n t h a t an employment r e l a t i o n s h i p 
was e s t a b l i s h e d between c l a i m a n t and M i t c h e l l i s i n c o n s i s t e n t w i t h 
the case law. 

C l a i m a n t ' s employment as a t r u c k d r i v e r f o r Diamond was 
never i n t e r r u p t e d . Throughout the t r i p t o A r i z o n a - i n c l u d i n g t h e 
l a y o v e r p e r i o d b e f o r e h i s r e t u r n to.Oregon - c l a i m a n t worked as a 
t r u c k d r i v e r . His work c o u l d not be c h a r a c t e r i z e d as t h a t of a 
Christmas t r e e vendor. He l oaded, hauled and unloaded t h e t r e e s . 
He drove a Diamond t r u c k . He r e p o r t e d h i s a c t i v i t y i n a Diamond 
l o g book. He checked i n w i t h h i s Diamond d i s p a t c h e r every day or 
two. He was p a i d by Diamond. He d i d l o c a l hauls o n l y w i t h l e a v e 
of h i s Diamond d i s p a t c h e r . And he r e t u r n e d t o Oregon a t t h e 
d i r e c t i o n of t h a t - d i s p a t c h e r . I n s h o r t , c l a i m a n t c o n t i n u e d t o a c t 
under Diamond's a u t h o r i t y w h i l e d o i n g l o c a l h a u l s . 

D e s p i t e these i n d i c a t o r s t h a t c l a i m a n t remained 
Diamond's employe, t h e m a j o r i t y b e l i e v e s t h e r e was a c o n t r a c t o f 
h i r e between M i t c h e l l and c l a i m a n t p r i m a r i l y because: 1) c l a i m a n t 
agreed t o h a u l a t M i t c h e l l ' s r e q u e s t ; and 2) t h e h a u l i n g was of 
b e n e f i t t o M i t c h e l l . 

The m a j o r i t y makes t o o much of c l a i m a n t ' s agreement t o 
h a u l ; M i t c h e l l ' s a u t h o r i t y t o determine p i c k u p and d e l i v e r y p o i n t s 
and what t r e e s would be t r a n s p o r t e d ; and t h e importance of t h e 
t r a n s p o r t of t r e e s t o M i t c h e l l ' s e n t e r p r i s e . I t i s i n the n a t u r e 
of a common c a r r i e r ' s business t h a t i t s d e l i v e r i e s are done a t t h e 
request o f a s h i p p e r ; t h a t the s h i p p e r d e s i g n a t e s the cargo as 
w e l l as t h e p i c k u p and d e l i v e r y l o c a t i o n s ; and t h a t the t r a n s p o r t 
b e n e f i t s the s h i p p e r ' s b u s i n e s s . For t h i s reason, Larson has 
noted t h a t the p r esumption of c o n t i n u e d employment by the g e n e r a l 
employer i s r a r e l y overcome i n cases i n v o l v i n g t r u c k d r i v e r s . 
1C Larson, Workmen's Compensation Law 8-470, sec. 48.23 ( 1 9 8 6 ) . 
Indeed, i n t h i s case, i t c o u l d as e a s i l y be s a i d t h a t c l a i m a n t ' s 
t r i p from Oregon t o A r i z o n a was made a t M i t c h e l l ' s i n s i s t e n c e , 
p ursuant t o h i s d i r e c t i o n , and f o r h i s b e n e f i t , as t h a t t h e l o c a l 
h auls were made a t h i s i n s i s t e n c e , under h i s d i r e c t i o n , and f o r 
h i s b e n e f i t . T h e r e f o r e , we must lo o k f o r d i r e c t i o n t o c l a i m a n t ' s 
own u n d e r s t a n d i n g as t o h i s employment s t a t u s . 

C l a i m a n t , when h o s p i t a l i z e d , r e p o r t e d on an A r i z o n a 
I n d u s t r i a l Commission form t h a t h i s employer was Diamond. Only 
when i n s t r u c t e d by Diamond p e r s o n n e l t o f i l e a c l a i m i n A r i z o n a , 
as a Tim M i t c h e l l employe, d i d he do so. The Court of Appeals has 
h e l d t h a t c l a i m a n t ' s s u b j e c t i v e u n d e r s t a n d i n g of who employs him 
i s c r i t i c a l t o d e t e r m i n i n g whether t h e r e i s a c o n t r a c t o f 
employment w i t h a s p e c i a l employer. Newport Seafood v. Shine, 
71 Or App 119 ( 1 9 8 4 ) . I n t h i s case, c l a i m a n t ' s u n d e r s t a n d i n g i s 
c o n s i s t e n t w i t h t h e c o n t i n u i t y o f h i s work as a t r u c k e r , h i s 
c o n t i n u e d use of Diamond equipment and h i s c o n t i n u e d pay by 
Diamond. T h e r e f o r e , t h e r e i s no b a s i s f o r r e f u s i n g t o r e l y on 
c l a i m a n t ' s own u n d e r s t a n d i n g t h a t he c o n t i n u e d t o be Diamond's 
employe a t the time of i n j u r y . 

For t h a t reason, I d i s s e n t . 
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ROCHELLE M. McBRIDE, Claimant 
J o l l e s , e t a l . , Claimant's Attorneys 
Schwabe, et a l . , Defense Attorneys 

WCB 86-09207 
December 1, 1989 
Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer re q u e s t s review o f Referee 
Wasley's or d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome and d i r e c t e d i t 
t o pay c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e of $1,200. 

The Board a f f i r m s and adopts t he order of the Referee 
w i t h t h e f o l l o w i n g comment on the a t t o r n e y fee i s s u e . The Referee 
s t a t e d i n h i s o r d e r t h a t he was re d u c i n g the fee awarded c l a i m a n t ' s 
a t t o r n e y because o f a charge i n c u r r e d by the employer due t o the 
l a t e c a n c e l l a t i o n o f a d e p o s i t i o n by c l a i m a n t ' s a t t o r n e y . The 
Referee e r r e d i n c o n s i d e r i n g t h i s l a t e charge i n s e t t i n g t h e amount 
of c l a i m a n t ' s a t t o r n e y ' s f e e . No s t a t u t e or r u l e a u t h o r i z e s 
r e d u c t i o n o f a fee on such a b a s i s . We nonetheless conclude t h a t 
the $1,200 f ee assessed by the Referee i s adequate f o r the s e r v i c e s 
rendered a t h e a r i n g by c l a i m a n t ' s a t t o r n e y i n t h i s case. 

ORDER 

The Referee's o r d e r , dated December 31, 1987, i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on 
Board review c o n c e r n i n g the c o m p e n s a b i l i t y i s s u e , t o be p a i d by the 
s e l f - i n s u r e d employer. A c l i e n t - p a i d fee of up t o $1,038 i s 
approved. 

SUSAN K. MEYER, Claimant WCB 87-14182 
Rasmussen & Henry, Claimant's Attorneys December 1, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s review o f Referee Gruber's o r d e r 
t h a t : (1) s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t ; and (2) assessed a 
p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r a l l e g e d l y u n t i m e l y c l a i m s 
p r o c e s s i n g . We r e v e r s e . 

ISSUES 

1. Medical S e r v i c e s . Whether c l a i m a n t has e s t a b l i s h e d 
t h a t her need f o r c h i r o p r a c t i c care i s c a u s a l l y r e l a t e d t o her 
March 1982 compensable low back i n j u r y . 

2. P e n a l t i e s and a t t o r n e y fees f o r f a i l u r e to. accept or 
deny w i t h i n 60 days. 

FINDINGS OF FACT 

The Board adopts t he Referee's " F i n d i n g s o f Fac t " w i t h 
the f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant's back c o n d i t i o n has remained unchanged s i n c e 
t h e September 15, 1986 Disputed Claim S e t t l e m e n t . 
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CONCLUSIONS OF LAW AND OPINION 

Medical S e r v i c e s 

Pursuant t o t h e September 15, 1986 Disputed Claim 
S e t t l e m e n t , t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s t h e n - c u r r e n t 
c o n d i t i o n was up h e l d . T h e r e f o r e , i t i s the law of the case t h a t 
c l a i m a n t ' s back c o n d i t i o n as i t e x i s t e d on September 15, 1986 was 
not compensable. Consequently, i n order t o e s t a b l i s h t h a t her 
pr e s e n t back c o n d i t i o n r e q u i r i n g medical t r e a t m e n t i s compensably 
r e l a t e d t o her accepted i n j u r y , c l a i m a n t must prove by a 
preponderance o f the evidence t h a t her c u r r e n t c o n d i t i o n i s 
d i f f e r e n t , or changed, from her noncompensable c o n d i t i o n o f 
September 1986. 

The r e c o r d does not persuade us t h a t c l a i m a n t ' s c u r r e n t 
back c o n d i t i o n i s d i f f e r e n t from the back c o n d i t i o n which was 
d i s p u t e d and s e t t l e d i n September 1986. To t h e c o n t r a r y , c l a i m a n t 
t e s t i f i e d t h a t , s u b j e c t t o v a r i a t i o n i n i n t e n s i t y , her symptoms 
have been t he same and i n the same p l a c e s i n c e t h e compensable 
i n j u r y . S i m i l a r l y , her t r e a t i n g c h i r o p r a c t o r , Dr. Khalsa, 
t e s t i f i e d t h a t c l a i m a n t ' s symptomatology has remained unchanged 
t h r o u g h o u t t h e p e r i o d t h a t he has t r e a t e d her. Moreover, as noted 
by t h e Referee, c l a i m a n t has r e c e i v e d t r e a t m e n t almost 
c o n t i n u o u s l y s i n c e she resumed t r e a t i n g w i t h Dr. Khalsa p r i o r t o 
September 1986. 

We co n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s the same as t h a t s e t t l e d and determined t o be 
noncompensable i n September 1986. Consequently, pursuant t o t h e 
September 1986 Dis p u t e d Claim S e t t l e m e n t , her need f o r t r e a t m e n t 
of her c u r r e n t c o n d i t i o n i s not compensably r e l a t e d t o her 
accepted i n j u r y . 

P e n a l t i e s and A t t o r n e y Fees 

Unreasonable f a i l u r e t o t i m e l y accept or deny c l a i m s 
may r e s u l t i n the assessment o f a p e n a l t y and r e l a t e d a t t o r n e y 
f e e . ORS 656.262(10). The Referee concluded i n t h i s r e g a r d t h a t 
the i n s u r e r , had unreasonably f a i l e d t o accept or, deny c e r t a i n o f 
Dr. Khalsa's b i l l i n g s w i t h i n 60 days o f r e c e i p t . We agree. 
However, a p e n a l t y i s awardable o n l y when t h e r e are amounts "then 
due" upon which t o assess t he p e n a l t y . I_d. Here, p u r s u a n t t o our 
d e c i s i o n denying t he c o m p e n s a b i l i t y of the med i c a l s e r v i c e b i l l s , 
t h e r e are no amounts "then due" upon which t o base a p e n a l t y . 
Consequently, no p e n a l t y may be assessed. S i m i l a r l y , a 
p e n a l t y - r e l a t e d a t t o r n e y fee i s awardable o n l y where t h e i n s u r e r 
unreasonably r e s i s t s t h e payment o f compensation. ORS 656.382. 
We have concluded t h a t t h e c h i r o p r a c t i c b i l l s were not 
compensable. Consequently, the de l a y i n a c c e p t i n g or den y i n g 
the b i l l i n g s d i d not de l a y any compensation and was, t h e r e f o r e , 
not an unreasonable r e s i s t a n c e t o the payment of compensation. 
E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (198 9 ) ; L l o y d L. C r i p e , 
41 Van N a t t a 1774 (October 23, 1989). No a t t o r n e y fee may be 
assessed. Q R D E R . 

The Referee's o r d e r , dated February 18, 1988, i s 
r e v e r s e d . The i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s i s upheld. The Board approves a 
c l i e n t - p a i d f e e , not t o exceed $1,103.50. 
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MICHAEL W. MUIR, Claimant WCB 86-08188 
Cash R. Perrine, Claimant's Attorney December 1, 1989 
Davis, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Cushing. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Gruber's o r d e r t h a t : ( 1 ) upheld t he i n s u r e r ' s "de f a c t o " d e n i a l 
of h i s a g g r a v a t i o n c l a i m f o r neck and upper back c o n d i t i o n s ; and 
( 2 ) d e c l i n e d t o award i n t e r i m compensation. The i n s u r e r 
cross^-requests r e v i e w , c o n t e n d i n g t h a t t h e Referee e r r e d i n 
as s e s s i n g an a t t o r n e y f e e f o r i t s f a i l u r e t o f o r m a l l y accept or 
deny the c l a i m . On r e v i e w , t he iss u e s are a g g r a v a t i o n , i n t e r i m 
compensation, and the assessment o f an a t t o r n e y f e e . 

We a f f i r m on the a g g r a v a t i o n and i n t e r i m compensation 
i s s u e s , but r e v e r s e on t h e a t t o r n e y f e e i s s u e . 

FINDINGS OF FACTS 
We adopt the Referee's f i n d i n g s and make the f o l l o w i n g 

a d d i t i o n a l f i n d i n g s . 

C laimant's neck and upper back c o n d i t i o n s d i d not worsen 
and he d i d not become l e s s a b l e t o work a f t e r the November 19, 
1 9 8 1 , s t i p u l a t i o n . 

A l t h o u g h t h e i n s u r e r unreasonably f a i l e d t o i s s u e a 
f o r m a l acceptance or d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , i t 
d i d not unreasonably r e s i s t t h e payment of compensation. 

CONCLUSIONS OF LAW 

The Board adopts t he Referee's "CONCLUSION AND 
REASONING," save f o r t h a t p o r t i o n o f h i s o r d e r a t page 6 
p e r t a i n i n g t o the " F a i l u r e t o Accept or Deny i n a Timely Manner." 

Subsequent t o the issuance of the Referee's o r d e r , t h e 
Supreme Court i s s u e d i t s d e c i s i o n i n E l l i s v. McCall I n s u l a t i o n , 
308 Or 74 ( 1 9 8 9 ) ; see a l s o L l o y d L. C r i p e , 41 Van Nat t a 1774 
(October 23, 1 9 8 9 ) . I n E l l i s t h e Court reasoned t h a t t h e r e must 
be an unreasonable r e s i s t a n c e t o the payment of compensation as 
r e q u i r e d by ORS 656.382, b e f o r e an a t t o r n e y f e e can be assessed 
under ORS 6 5 6 . 2 6 2 ( 1 0 ) . 308 Or a t 78. A c c o r d i n g l y , w h i l e t h e 
Referee i n the case a t bar c o r r e c t l y awarded an a t t o r n e y under t h e 
law i n e f f e c t a t the the time o f h i s Opinion and Order, see 
Mi s c h e l v. P o r t l a n d General E l e c t r i c , 89 Or App 140 ( 1 9 8 7 ) and 
Spivey v. SAIF, 79 Or 568 ( 1 9 8 6 ) , we review the Referee's o r d e r i n 
t h e l i g h t o f E l l i s . 

Here, c l a i m a n t has not p r e v a i l e d t o date on e i t h e r t h e 
is s u e o f a g g r a v a t i o n or i n t e r i m compensation. Despite t h e 
i n s u r e r ' s f a i l u r e t o i s s u e a f o r m a l acceptance or d e n i a l of h i s 
a g g r a v a t i o n c l a i m , on t h i s r e c o r d , i t d i d not unreasonably r e s i s t 
t h e payment of compensation. A c c o r d i n g l y , pursuant t o E l l i s , we 
are unable t o assess an a t t o r n e y fee under ORS 656.382. 

ORDER 

The Referee's o r d e r , dated September 9, 1987, as 
r e c o n s i d e r e d October 6, 1987, i s a f f i r m e d i n p a r t and re v e r s e d i n 
p a r t . Those p o r t i o n s o f the ord e r t h a t upheld the i n s u r e r ' s 
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a g g r a v a t i o n d e n i a l and d e c l i n e d t o award i n t e r i m compensation, are 
a f f i r m e d . That p o r t i o n of the ord e r t h a t awarded an assessed 
a t t o r n e y f e e , i s r e v e r s e d . The Board approves a c l i e n t - p a i d f e e , 
payable from t h e i n s u r e r t o i t s a t t o r n e y , not t o exceed $897. 

FRANKLIN BROWN, Claimant WCB 87-13871 
Popick & MerkeV; Claimant's Attorneys December 4, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Cushing. 

Claimant r e q u e s t s review o f Referee S c h u l t z ' s o r d e r , 
which upheld t h e i n s u r e r ' s d e n i a l o f h i s c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t s on t h r e e s p e c i f i c d a t e s . The is s u e on review i s 
whether those c h i r o p r a c t i c t r e a t m e n t s were reasonable and 
necessary t r e a t m e n t s f o r the e f f e c t s o f the compensable i n j u r y . 
We a f f i r m . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back i n j u r y i n J u l y 
1985. He sought t r e a t m e n t from Dr. F e r r a n t e , c h i r o p r a c t o r ; who 
diagnosed a lumbar s t r a i n / s p r a i n w i t h m y o f a c i t i s . A subsequent CT 
scan r e v e a l e d a h e r n i a t e d L5-S1 d i s c w i t h nerve r o o t impingement. 
Dr. F e r r a n t e took c l a i m a n t o f f work and began c o n s e r v a t i v e 
t r e a t m e n t t h r e e times per week. 

I n May 1986, t h e i n s u r e r denied c o n t i n u i n g c h i r o p r a c t i c 
t r e a t m e n t on the b a s i s t h a t i t was n e i t h e r reasonable nor 
necessary. I n August 1986, t h e c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order which awarded c l a i m a n t 15 pe r c e n t unscheduled permanent 
d i s a b i l i t y . F o l l o w i n g t h i s , c l a i m a n t requested a h e a r i n g on the 
May 1986 d e n i a l as w e l l as the August 1986 D e t e r m i n a t i o n Order. 

I n A p r i l 1987, a Referee set aside t h e i n s u r e r ' s d e n i a l 
of c h i r o p r a c t i c t r e a t m e n t and a l s o i n c r e a s e d c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y award t o 25 p e r c e n t . The i n s u r e r 
appealed t h a t p o r t i o n of the ord e r which set as i d e i t s d e n i a l . On 
August 12, 1987, t h e i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s r e c e i v e d on A p r i l 8, May 6, and June 12, 
1987. 

I n March 1988', t h e Workers' Compensation Board i s s u e d an 
Order on Review which r e v e r s e d t h e f i r s t Referee and upheld t h e 
i n s u r e r ' s May, 1986, d e n i a l o f c h i r o p r a c t i c t r e a t m e n t . T h i s o r d e r 
was appealed t o the Court of Appeals which a f f i r m e d the Board 
w i t h o u t o p i n i o n . Brown v. U n i t e d Grocers, I n c . , 93 Or App 780 
( 1 9 8 8 ) . 

F o l l o w i n g the August 12, 1987 d e n i a l , c l a i m a n t stopped 
t r e a t i n g w i t h Dr. F e r r a n t e . P r i o r - t o the t r e a t m e n t s i n A p r i l , May 
and June,.he was on a t r e a t m e n t , regimen of two times per month. 
The t r e a t m e n t s c o n s i s t e d o f adjustments,, c o l d packs, and 
e l e c t r i c a l s t i m u l a t i o n . As of the date of h e a r i n g , c l a i m a n t had 
been work i n g f o r t h r e e months as a computer i n s t r u c t o r . 

FINDINGS OF ULTIMATE FACT 

The c u r r e n t c h i r o p r a c t i c t r e a t m e n t s a t is s u e were n o t 
reasonable and necessary t r e a t m e n t f o r c l a i m a n t ' s 1985 compensable 
i n j u r y 
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CONCLUSIONS OF LAW 

The Referee concluded t h a t c h i r o p r a c t i c t r e a t m e n t was 
n e i t h e r reasonable nor necessary and upheld the i n s u r e r ' s d e n i a l . 
We agree. 

For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o 
medic a l s e r v i c e s " f o r such p e r i o d as the n a t u r e o f the i n j u r y or 
the process o f r e c o v e r y r e q u i r e s . " ORS 656.245(1). Medical 
expenses are compensable p r o v i d e d t h a t they are reasonably and 
n e c e s s a r i l y i n c u r r e d i n the t r e a t m e n t of the compensable i n j u r y . 
McGarry v. SAIF, 24 Or App 883, 888 (1976). Claimant bears the 
burden o f e s t a b l i s h i n g t h a t the t r e a t m e n t i s reasonable and 
necessary. 

Dr. F e r r a n t e , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r opines 
t h a t the t r e a t m e n t i s reasonable and necessary based on the n a t u r e 
and e x t e n t o f c l a i m a n t ' s i n j u r y . His o p i n i o n , however, i s not 
supp o r t e d by any c l i n i c a l s i g n s or symptoms, s u b j e c t i v e c o m p l a i n t s 
or d i a g n o s t i c t e s t i n g s . F u r t h e r , Dr. F e r r a n t e g i v e s no o b j e c t i v e 
evidence which i n d i c a t e s t h a t c l a i m a n t has r e c e i v e d any m a t e r i a l 
b e n e f i t , o f e i t h e r a p a l l i a t i v e or c u r a t i v e n a t u r e , from h i s 
t r e a t m e n t . 

Moreover, Dr. F a b r i c i u s , c h i r o p r a c t o r , opined t h a t 
c l a i m a n t ' s ongoing c h i r o p r a c t i c care was not reasonable or 
necessary. She e x p l a i n e d t h a t t h e r e were no o b j e c t i v e f i n d i n g s t o 
s u b s t a n t i a t e c l a i m a n t ' s c o m p l a i n t s . Dr. Langston, o r t h o p e d i s t , 
opined t h a t f u r t h e r c h i r o p r a c t i c care was c o u n t e r p r o d u c t i v e and 
noted t h a t t h e r e was no o b j e c t i v e b a s i s f o r c l a i m a n t ' s c o m p l a i n t s . 

We are persuaded by the well-^reasoned o p i n i o n s of 
Drs. F a b r i c i u s and Langston. I n r e l y i n g on t h e i r o p i n i o n s , we 
note t h a t t h e i r c o n c l u s i o n s are supported by e a r l i e r o p i n i o n s of 
Drs. Puziss and Gripekoven, who r e p o r t e d i n 1986 t h a t f u r t h e r 
c h i r o p r a c t i c care was not reasonable or necessary as i t o f f e r e d 
o n l y temporary r e l i e f and c l a i m a n t had become dependent upon such 
t r e a t m e n t . A c c o r d i n g l y , we conclude t h a t the c h i r o p r a c t i c 
t r e a t m e n t s i n q u e s t i o n were not reasonable and necessary as a 
r e s u l t o f c l a i m a n t ' s 1985 compensable back i n j u r y . 

ORDER 

The Referee's o r d e r dated June 23, 1988, i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $2,724.25, i s approved. 

DONNA M. DAVIS, Claimant WCB 87-02612 
W.D. Bates, J r . , Claimant's Attorney December 4, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of Referee Garaventa's order 
t h a t upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease and/or i n j u r y c l a i m f o r a r i g h t h i p s t r e s s f r a c t u r e . The 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant began w o r k i n g f o r the i n s u r e d , a s m a l l g r o c e r y 
s t o r e , i n May 1986. She worked t he a f t e r n o o n and evening s h i f t , 
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p r i m a r i l y as a c a s h i e r . However, she was a l s o r e q u i r e d t o r e s t o c k 
goods and t o p e r f o r m c l e a n i n g chores such as mopping the f l o o r . 
She was o f t e n the o n l y employee on d u t y d u r i n g her s h i f t . 

C l a i m a n t ' s work a c t i v i t y i n c l u d e d r e p e t i t i v e s t r e n u o u s 
bending, and l i f t i n g . The h e a v i e s t work she performed was 
r e s t o c k i n g m i l k i n the c o o l e r . M i l k c o u l d be r e s t o c k e d one g a l l o n 
a t a t i m e , but t h e r e was not always enough time t o do so. She 
sometimes was r e q u i r e d t o l i f t 50 pound, s i x - g a l l o n c r a t e s of 
m i l k . D u r ing her s h i f t , c l a i m a n t would need t o r e s t o c k m i l k from 
two t o t e n t i m e s . I n a d d i t i o n , she l i f t e d the mop bucket once per 
s h i f t . T h i s weighed between 20 and 30 pounds. She a l s o r e s t o c k e d 
cases of beer and pop w e i g h i n g up t o 18 pounds. She would 
sometimes c a r r y s e v e r a l cases a t once. The employee who worked 
th e s h i f t p r i o r t o c l a i m a n t ' s , s h i f t r a r e l y , i f e v e r , r e s t o c k e d the 
supply of beer. Claimant's s h i f t was p a r t i c u l a r l y busy because 
many workers i n the community would shop i n the evening 
im m e d i a t e l y a f t e r l e a v i n g work. . 

On or about October 13, 1986, c l a i m a n t e x p e r i e n c e d the 
onset of r i g h t t h i g h p a i n . She c o n t i n u e d , t o work the f o l l o w i n g 
two days, d u r i n g which t i m e t h e p a i n g r a d u a l l y worsened. The next 
two days, October 16 and 17, were her scheduled days o f f work. On 
t h e evening o f the 1 7 t h , c l a i m a n t and her b o y f r i e n d went f o r a 
d r i v e . Car t r o u b l e f o r c e d them t o walk a p p r o x i m a t e l y o n e - h a l f 
m i l e . When c l a i m a n t r e p o r t e d f o r work the f o l l o w i n g morning, 
October 18, her symptoms were worse. S h o r t l y a f t e r a r r i v i n g f o r 
work, her employer i n s i s t e d she r e c e i v e m edical a s s i s t a n c e . 

Claimant had e x p e r i e n c e d no t h i g h p a i n p r i o r t o 
October 13, 1986. 

X-rays exposed on October 20, 1986 were i n t e r p r e t e d as 
n e g a t i v e f o r s t r e s s f r a c t u r e . 

C laimant was o f f work due t o her symptoms f o r t h e next 
week. When she r e t u r n e d t o work a f t e r her week o f f , her symptoms 
c o n t i n u e d unabated. I n e a r l y November 1986, her t r e a t i n g 
p h y s i c i a n , Dr. Ross, r e f e r r e d her t o Dr. Lundsgaard, o r t h o p e d i c 
surgeon. Repeat x-rays a t t h i s time d i s c l o s e d a s t r e s s f r a c t u r e 
of c l a i m a n t ' s r i g h t h i p . Dr. Lundsgaard subs e q u e n t l y performed a 
r i g h t h i p p i n n i n g f o r s t a b i l i z a t i o n o f the f r a c t u r e . 

FINDINGS OF ULTIMATE FACT 

The onset of c l a i m a n t ' s s t r e s s f r a c t u r e o c c u r r e d on or 
about October 13, 1986. The f r a c t u r e . r e s u l t e d from accumulated 
s t r e s s p l a c e d upon her h i p over an extended p e r i o d of t i m e . 
C l aimant's o n e - h a l f m i l e walk on October 17, 1986 n e i t h e r caused 
nor c o n t r i b u t e d t o the cause of c l a i m a n t ' s s t r e s s f r a c t u r e . 
C l a imant's work a c t i v i t i e s and exposures were the major cause of 
her s t r e s s f r a c t u r e . 

CONCLUSIONS OF LAW AND OPINION 

Claimant contends t h a t her c o n d i t i o n i s compensable as 
e i t h e r an o c c u p a t i o n a l disease or an i n d u s t r i a l i n j u r y . The 
Referee concluded t h a t the c l a i m was p r o p e r l y c h a r a c t e r i z e d as one 
f o r o c c u p a t i o n a l d i s e a s e . We agree and adopt the Referee's 
d i s c u s s i o n of t h i s i s s u e . See a l s o James v. SAIF, 290 Or 343 
(1981) ( o c c u p a t i o n a l diseases are g r a d u a l i n onset and not 
unexpected g i v e n work c o n d i t i o n s ) . 

-2192-



The R e f e r e e next s t a t e d t h a t , to p r e v a i l , c l a i m a n t must 
e s t a b l i s h t h a t her work a c t i v i t i e s were not s u b s t a n t i a l l y t h e same 
as tho s e e n c o u n t e r e d o f f the j o b , and t h a t her work a c t i v i t i e s 
were the major c a u s e of her s t r e s s f r a c t u r e . We agre e w i t h the 
R e f e r e e ' s l a t t e r s t a t e m e n t w i t h r e g a r d to the quantum of work 
c o n t r i b u t i o n n e c e s s a r y to e s t a b l i s h proof of a compensable 
o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) . See D e t h l e f s v. 
H y s t e r Co., 295 Or 298 (1983) ( r e q u i r i n g proof t h a t c l a i m a n t ' s 
work exposure i s major c a u s e of d i s e a s e ) . 

However, we do not agre e w i t h the r e q u i r e m e n t s t a t e d by 
the R e f e r e e t h a t c l a i m a n t ' s work a c t i v i t i e s be "not s u b s t a n t i a l l y 
the same" as her off-work a c t i v i t i e s . T h i s approach was r e j e c t e d 
by the C o u r t i n D e t h l e f s , s u p r a . The Court s t a t e d i n D e t h l e f s 
t h a t , i f a d i s e a s e i s c a u s e d by an exposure of a type to which a 
c l a i m a n t i s exposed both on and o f f the j o b , then one must "look 
e i t h e r to the degree or to the quantum of s t r e s s on the job a s 
compared to o f f the job to r e s o l v e the i s s u e of c o m p e n s a b i l i t y . " 
I d . a t 308. Thus, t h e r e i s no re q u i r e m e n t t h a t the type of 
a c t i v i t i e s or e x p o s u r e s e n c o u n t e r e d a t work be d i f f e r e n t from 
t h o s e e n c o u n t e r e d o f f work. I n s t e a d , the a p p r o p r i a t e i n q u i r y i s 
to t h e quantum of exposure on and o f f the j o b . 

C l a i m a n t contends t h a t the p h y s i c a l s t r e s s of her work, 
i n p a r t i c u l a r her l i f t i n g a c t i v i t i e s , was the major c a u s e of her 
s t r e s s f r a c t u r e . S e v e r a l p h y s i c i a n s have a d d r e s s e d t h i s c a u s a t i o n 
q u e s t i o n . Dr. Struckman, o r t h o p e d i c surgeon, examined c l a i m a n t a t 
the i n s u r e r ' s r e q u e s t on J a n u a r y 9, 1987. We a t t a c h c o n s i d e r a b l e 
weight to Dr. Struckman's e n s u i n g r e p o r t . A f t e r r e c o u n t i n g 
c l a i m a n t ' s h i s t o r y of the o n s e t of r i g h t h i p p a i n f o l l o w i n g 
s t r e n u o u s bending and l i f t i n g a t work, Dr. Struckman s t a t e s t h a t 
he knows of no a c t i v i t y o t h e r than c l a i m a n t ' s work t h a t would 
a c c o u n t f o r her s t r e s s f r a c t u r e . 

We a r e persuaded t h a t Dr. Struckman's o p i n i o n was based 
on an a c c u r a t e h i s t o r y of c l a i m a n t ' s r i g h t h i p c o n d i t i o n and work 
a c t i v i t i e s . C l a i m a n t t e s t i f i e d t h a t she p r i m a r i l y r e s t e d on her 
days o f f work. She a l s o d e n i e d any s i g n i f i c a n t o ff-work 
a c t i v i t i e s . The R e f e r e e e x p r e s s l y found c l a i m a n t to be c r e d i b l e 
based both upon demeanor and the c o n t e n t of her t e s t i m o n y . To the 
e x t e n t the R e f e r e e ' s f i n d i n g i s based upon demeanor, we d e f e r to 
t h a t d e t e r m i n a t i o n . See Humphrey v. S A I F , 58 Or App 360, 363 
( 1 9 8 2 ) . Moreover, we f i n d n o t h i n g i n the c o n t e n t of c l a i m a n t ' s 
t e s t i m o n y to c a u s e us to q u e s t i o n her c r e d i b i l i t y . We f u r t h e r 
note t h a t Dr. Lu n d s g a a r d , t h e t r e a t i n g o r t h o p e d i c surgeon, and 
Dr. Ross, the t r e a t i n g o s t e o p a t h , both c o n c u r r e d w i t h Dr. 
Struckman's r e p o r t . We c o n c l u d e t h a t t h e r e i s no e v i d e n c e of any 
off-work a c t i v i t i e s which would acc o u n t f o r c l a i m a n t ' s c o n d i t i o n . 
See Moore v. Douglas County, 92 Or App 255, 258 ( 1 9 8 8 ) . 
T h e r e f o r e , Dr. Struckman's s t a t e m e n t r e g a r d i n g the l a c k of o t h e r 
c o n t r i b u t i n g f a c t o r s i s s u p p o r t e d by the r e c o r d . 

Dr. Struckman s u b s e q u e n t l y opined t h a t s t r e s s f r a c t u r e s 
r e s u l t n o t . o n l y from p r o l o n g e d w a l k i n g but a l s o from " r e p e t i t i v e 
and p r o l o n g e d " l i f t i n g and bending. T h i s o p i n i o n was s h a r e d ' b y 
Dr. V i g e l a n d , who performed an independent m e d i c a l e x a m i n a t i o n i n 
J a n u a r y 1987. Dr. V i g e l a n d opined t h a t he would a t t r i b u t e 
c l a i m a n t ' s s t r e s s f r a c t u r e to her work i f her job d u t i e s " r e q u i r e d 
s i g n i f i c a n t a c t i v i t i e s not n o r m a l l y c a r r i e d out i n a c t i v i t i e s of 
d a i l y l i v i n g . " We a r e persuaded i n t h i s r e g a r d t h a t her work 
a c t i v i t i e s both i n v o l v e d " r e p e t i t i v e and pro l o n g e d " l i f t i n g and 
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bending, and t h a t those a c t i v i t i e s " r e q u i r e d s i g n i f i c a n t 
a c t i v i t i e s " beyond those o f d a i l y l i v i n g . 

D u r i n g most of her s h i f t , c l a i m a n t was the s o l e employee 
i n the s t o r e . I n a d d i t i o n , her s h i f t was the b u s i e s t o f the day. 
While c l a i m a n t was p r o v i d e d w i t h v a r i o u s mechanical a i d e s t o 
a s s i s t her i n her l i f t i n g and c a r r y i n g a c t i v i t i e s , n e i t h e r she nor 
her co-workers u t i l i z e d these aides t o any g r e a t e x t e n t . 
Moreover, w h i l e f e l l o w employee Ferguson i n i t i a l l y s t a t e d t h a t t h e 
jo b d u t i e s a t the s t o r e were no more strenuous than those o f 
c l e a n i n g a house, she s u b s e q u e n t l y agreed t h a t c l a i m a n t , as a 
r e s u l t of the s h i f t she worked, was r e q u i r e d t o spend more time 
r e s t o c k i n g m i l k and beer than Ferguson was r e q u i r e d t o do d u r i n g 
the e a r l i e r s h i f t . 

F i n a l l y , we p l a c e some importance upon Dr. Lundsgaard's 
r e l u c t a n c e t o agree w i t h Dr. V i g e l a n d ' s January 9, 1987 r e p o r t . 
While Dr. Lundsgaard c o n c u r r e d w i t h much of Dr. V i g e l a n d ' s r e p o r t , 
he wrote a separate l e t t e r e x p r e s s l y t o s t a t e h i s disagreement 
w i t h V i g e l a n d ' s d i s c u s s i o n r e g a r d i n g c a u s a t i o n . He a p p a r e n t l y 
i n t e r p r e t e d Dr. V i g e l a n d ' s r e p o r t as w e i g h i n g a g a i n s t the 
w o r k - r e l a t e d n e s s of c l a i m a n t ' s f r a c t u r e . I n response he s t a t e d : 

"There i s c e r t a i n l y no c l e a r - c u t evidence 
t h a t [ c l a i m a n t ' s ] j o b caused her s t r e s s 
f r a c t u r e , but * * * a t t h i s p o i n t I cannot 
say t h a t her j o b was not r e s p o n s i b l e f o r 
the s t r e s s f r a c t u r e . " 
Taken a l o n e , Dr. Lundsgaard's statement would be 

i n s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y of the s t r e s s f r a c t u r e . 
However, i n c o n j u n c t i o n w i t h Dr. Struckman's r e p o r t s , as w e l l as 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g her work and o f f - w o r k 
a c t i v i t i e s , we conclude t h a t c l a i m a n t has met her burden o f 
e s t a b l i s h i n g t h a t her work exposures were the major cause o f her 
s t r e s s f r a c t u r e . 

ORDER 

The Referee's o r d e r , dated November 23, 1987, i s 
r e v e r s e d . The i n s u r e r ' s February 12, 1987 d e n i a l i s s e t a s i d e and 
the c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g i n accordance 
w i t h law. Claimant's a t t o r n e y i s awarded an assessed fee of 
$2,200 f o r h i s s e r v i c e s a t h e a r i n g and on Board r e v i e w , t o be p a i d 
by the i n s u r e r . The Board approves a c l i e n t - p a i d f e e , not t o 
exceed $1,078. 

MILTON D. FORELL, Claimant WCB 87-05806 
Norman Cole (SAIF), Defense Attorney December 4, 1989 

Order on Review 
Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Smith's o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t an award o f permanent 
t o t a l d i s a b i l i t y ; ( 2 ) awarded an a d d i t i o n a l 22.5 p e r c e n t 
(72 degrees) unscheduled permanent d i s a b i l i t y f o r h i s back 
c o n d i t i o n , beyond a D e t e r m i n a t i o n Order award of 22.5 p e r c e n t 
(72 d e g r e e s ) ; ( 3 ) awarded i n c r e a s e d temporary d i s a b i l i t y 
compensation; and ( 4 ) a l l o w e d an o f f s e t of p r e v i o u s l y o v e r p a i d 
temporary d i s a b i l i t y compensation from a p p a r e n t l y e i t h e r or b o t h 
of the above awards. On r e v i e w , the i s s u e s are permanent t o t a l 
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d i s a b i l i t y , e x t e n t of un s c h e d u l e d permanent d i s a b i l i t y , temporary 
d i s a b i l i t y , and o f f s e t . 

The Board a f f i r m s i n p a r t and m o d i f i e s i n p a r t the o r d e r 
of the R e f e r e e . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s f i n d i n g s w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t e x p e r i e n c e d a wo r s e n i n g of 
h i s i n j u r y c o n d i t i o n i n J u l y 1986. That w o r s e n i n g r e s u l t e d i n a 
p e r i o d of t o t a l i n c a p a c i t y of more t h a t 14 c o n s e c u t i v e d a y s . 

CONCLUSIONS OF LAW 

The Board adopts the R e f e r e e ' s c o n c l u s i o n s w i t h the 
f o l l o w i n g m o d i f i c a t i o n on the o f f s e t i s s u e . 

I n h i s o r d e r , the R e f e r e e s t a t e d t h a t the SAIF 
C o r p o r a t i o n c o u l d o f f s e t o v e r p a i d temporary d i s a b i l i t y "from the 
above award of b e n e f i t s * * *." Yet "the above award" i n c l u d e d 
both permanent and temporary d i s a b i l i t y b e n e f i t s . We modify. 

A R e f e r e e ' s a u t h o r i z a t i o n of an o f f s e t c o n t i n u e s i n 
e f f e c t u n t i l revoked or the overpayment i s w h o l l y r e c o v e r e d . 
B e r l i n e r v. Weyerhaeuser Co., 92 Or App 264 ( 1 9 8 8 ) . An 
overpayment may be r e c o v e r e d , however, from o n l y permanent 
d i s a b i l i t y b e n e f i t s ; not temporary d i s a b i l i t y b e n e f i t s . Buddy 
T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) . G i v e n the R e f e r e e ' s ambiguous 
language c o n c e r n i n g r e c o v e r y of the overpayment, we modify h i s 
o r d e r to r e f l e c t t h a t S A I F s h a l l r e c o v e r i t s overpayment ( i . e , 
o f f s e t ) from o n l y awards of permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , dated J a n u a r y 15, 1988, i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . I n l i e u of the R e f e r e e ' s 
a u t h o r i z a t i o n of S A I F ' s r e q u e s t f o r an o f f s e t of o v e r p a i d 
temporary d i s a b i l i t y b e n e f i t s , S A I F i s a u t h o r i z e d to o f f s e t i t s 
overpayment from o n l y permanent d i s a b i l i t y awards. A l l r e m a i n i n g 
p o r t i o n s of the R e f e r e e ' s o r d e r a r e a f f i r m e d . 

WILLIAM E. HAMILTON, Claimant WCB 87-05125 
David Force, Claimant's Attorney December 4, 1989 
Kate Donnelly (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
B l e v i n s ' o r d e r w h i c h : ( 1 ) found t h a t h i s low back c l a i m was not 
p r e m a t u r e l y c l o s e d ; and ( 2 ) awarded a c a r r i e r - p a i d a t t o r n e y f e e of 
$500. C l a i m a n t c o n t e n d s t h a t t h e a t t o r n e y f e e award s h o u l d be 
i n c r e a s e d . The S A I F C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w of t h o s e 
p o r t i o n s of the o r d e r w h i c h : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n Order 
m e d i c a l l y s t a t i o n a r y d a t e ; (2) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y award f o r a low back c o n d i t i o n from 20 
p e r c e n t (64 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, to 35 
p e r c e n t (112 d e g r e e s ) ; ( 3 ) s e t a s i d e i t s d e n i a l of m e d i c a l 
s e r v i c e s and awarded a t t o r n e y f e e s ; ( 4 ) awarded temporary t o t a l 
d i s a b i l i t y f o r a p e r i o d d u r i n g which c l a i m a n t p a r t i c i p a t e d i n a 
work h a r d e n i n g program; and ( 5 ) d e c l i n e d to a u t h o r i z e o f f s e t of 

-2195-



a d d i t i o n a l o v e r p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s .against 
f u t u r e awards of compensation. The is s u e s on review are premature 
c l o s u r e , temporary t o t a l d i s a b i l i t y , e x t e n t o f permanent p a r t i a l 
d i s a b i l i t y , m e d i c a l s e r v i c e s , a t t o r n e y fees and o f f s e t . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts the Referee's "Summary of Facts" w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant was m e d i c a l l y s t a t i o n a r y on December 11, 1986. 
His c l a i m has not been reopened s i n c e t h a t d a t e . 

Claimant f a i l e d t o m i t i g a t e h i s low back problems by 
f a i l i n g t o l o s e weight as d i r e c t e d by h i s p h y s i c i a n s . 

Claimant r e c e i v e d an overpayment o f temporary t o t a l 
d i s a b i l i t y between May 1 1 , 1987 and J u l y 1, 1987. 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

A c l a i m may be c l o s e d i f c l a i m a n t ' s compensable 
c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y , i . e . , no f u r t h e r m a t e r i a l 
improvement would reasonably be expected from medical t r e a t m e n t , 
or the passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s burden 
t o e s t a b l i s h t h a t he was not m e d i c a l l y s t a t i o n a r y when t h e c l a i m 
was c l o s e d . B e r l i n e r v. Weyerhaeuser Corp., 54 Or App 624 ( 1 9 8 1 ) ; 
Brad T. G r i b b l e , 37 Van Na t t a 92 (1 9 8 5 ) . The r e s o l u t i o n o f t h e 
m e d i c a l l y s t a t i o n a r y date i s p r i m a r i l y a medical q u e s t i o n t o be 
decided based on competent m e d i c a l evidence. Harmon v. SAIF, 
54 Or App 121, 125 (1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) . 

The E v a l u a t i o n D i v i s i o n found t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on December 11, 1986, the date h i s 
compensable we i g h t l o s s program was concluded. Claimant contends 
t h a t he was not m e d i c a l l y s t a t i o n a r y u n t i l J u l y 1, 1987, when 
Dr. Schachner ended c l a i m a n t ' s work hardening program. On t h e 
ot h e r hand, SAIF contends t h a t c l a i m a n t should have been found 
m e d i c a l l y s t a t i o n a r y on March 12, 1986, when h i s a t t e n d i n g 
p h y s i c i a n l i s t e d him as such. 

We are not persuaded t h a t c l a i m a n t ' s p a r t i c i p a t i o n i n a 
work har d e n i n g program, commencing i n May 1987, renders t h e 
D e t e r m i n a t i o n Order premature. When the D e t e r m i n a t i o n Order 
issued on March 3, 1987, c l a i m a n t ' s t r e a t i n g p h y s i c i a n was 
Dr. Schachner. He noted t h a t t h e r e had been "very l i t t l e change 
i n [ c l a i m a n t ' s ] course over t he past year." Dr. Schachner's o n l y 
s u g g e s t i o n f o r t r e a t m e n t was t h a t c l a i m a n t assume t h e 
r e s p o n s i b i l i t y o f g e t t i n g h i m s e l f p h y s i c a l l y i n t o c o n d i t i o n . He 
a l s o noted t h a t c l a i m a n t had not been s u c c e s s f u l i n c o m p l e t i n g a 
weight l o s s program i n t h e p a s t . Under these f a c t s , we are not 
persuaded t h a t f u r t h e r improvement i n c l a i m a n t ' s c o n d i t i o n c o u l d 
then "reasonably be expected." 

N e i t h e r are we persuaded t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on March 12, 1986, as a s s e r t e d by SAIF. I n t h a t 
r e g a r d , c l a i m a n t commenced a we i g h t l o s s program i n February 
1986. I t ' w a s contemplated by c l a i m a n t ' s p h y s i c i a n s t h a t a l o s s o f 
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weight would g r e a t l y r e l i e v e the p a i n t h a t accompanied h i s low 
back c o n d i t i o n and a l l o w him to r e e n t e r the work f o r c e . As of 
March 12, 1986, i t c o u l d r e a s o n a b l y be e x p e c t e d t h a t the 
c o n t i n u i n g weight l o s s .program would p r o v i d e f u r t h e r improvement 
of c l a i m a n t ' s c o n d i t i o n ; t h u s , he was not m e d i c a l l y s t a t i o n a r y 
d u r i n g h i s p a r t i c i p a t i o n i n the program. 

We c o n c l u d e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
December 1 1 , 1986, the d a te e s t a b l i s h e d by the D e t e r m i n a t i o n Order. 
Temporary T o t a l D i s a b i l i t y 

S A I F a r g u e s t h a t c l a i m a n t i s not e n t i t l e d t o temporary 
d i s a b i l i t y d u r i n g h i s work h a r d e n i n g program. We a g r e e . 

As d i s c u s s e d above, we a f f i r m the D e t e r m i n a t i o n Order a s 
not h a v i n g been premature. C l a i m a n t d i d not argue, nor d i d he 
p r e s e n t any e v i d e n c e , t h a t t h e r e was an a g g r a v a t i o n of h i s low 
back i n j u r y t h a t would r e q u i r e h i s c l a i m t o be reopened a t the 
time of t h e work h a r d e n i n g program. Because we f i n d t h a t h i s 
c l a i m was p r o p e r l y c l o s e d i n March 1987, and because c l a i m a n t has 
not a s s e r t e d or e s t a b l i s h e d a compensable a g g r a v a t i o n , c l a i m a n t 
was e n t i t l e d to no temporary d i s a b i l i t y b e n e f i t s d u r i n g h i s 
p a r t i c i p a t i o n i n the work h a r d e n i n g program. ORS 656.273(1); see 
Leonard J e n n s e n , 41 Van N a t t a 263, 268 (1989). 

M e d i c a l S e r v i c e s 

On March 30, 1987, SAIF i s s u e d a d e n i a l which s t a t e d i n 
p a r t : 

"An O p i n i o n and O r d e r . i s s u e d on December 18, 
1985 o r d e r e d SAIF C o r p o r a t i o n to a u t h o r i z e a 
weight l o s s program f o r you p e r s u a n t [ s i c ] 
to the p r e s c r i p t i o n w r i t t e n by Dr. B e r t . 
I n f o r m a t i o n i n your f i l e i n d i c a t e s t h a t you 
have f a i l e d to c o o p e r a t e i n t h a t weight l o s s 
program on numerous o c c a s i o n s . T h e r e f o r e , 
w i t h o u t w a i v i n g f u r t h e r q u e s t i o n s of 
c o m p e n s a b i l i t y , we must deny your c l a i m f o r 
b e n e f i t s . S A I F w i l l c o n t i n u e to make 
m e d i c a l payments r e l a t e d to your o r i g i n a l 
i n j u r y . . . ." 

The R e f e r e e found t h a t t h i s d e n i a l r e f e r r e d to both a 
weight l o s s program and a work h a r d e n i n g program a l l e g e d l y 
p r e s c r i b e d by Dr. S c hachner on or near March 25, 1987. The 
R e f e r e e f u r t h e r c o n c l u d e d t h a t the proposed t r e a t m e n t was 
compensable. 

I n h i s opening s t a t e m e n t s a t h e a r i n g , c l a i m a n t a l l e g e d , 
d e s p i t e the l a s t quoted s e n t e n c e of S A I F ' s d e n i a l , t h a t i t was a 
p u r e l y p r o s p e c t i v e d e n i a l of a l l m e d i c a l s e r v i c e s f o r c l a i m a n t ' s 
compensable c o n d i t i o n ( T r . 4, 5 ) . S A I F d i d not r e f e r to t h e 
d e n i a l i n i t s opening s t a t e m e n t s . 

I n w r i t t e n c l o s i n g arguments, c l a i m a n t changed h i s 
t a c t . At one p o i n t he argued t h a t S A I F ' s March 30, 1987 d e n i a l 
was a d e n i a l of an e v a l u a t i o n a t a p a i n c e n t e r , p r e s c r i b e d by 
c l a i m a n t ' s e a r l i e r t r e a t i n g p h y s i c i a n on June 17, 1986. ( C l o s i n g 
arguments a t 4, 7 ) . At a n o t h e r p o i n t , he argued t h a t S A I F ' s 
d e n i a l was of a weight l o s s program and any f u t u r e m e d i c a l 
t r e a t m e n t . ( C l o s i n g arguments a t 6 ) . At s t i l l a n o t h e r p o i n t , 
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c l a i m a n t argued t h a t t h e d e n i a l was of the June 17, 1986 r e q u e s t 
f o r p a i n c e n t e r e v a l u a t i o n , " p h y s i c a l t h e r a p y and p h y s i c a l 
r e s t o r a t i v e s e r v i c e s " p r e s c r i b e d by Dr. Schachner i n 1987, and of 
a weight l o s s program p r e v i o u s l y p r o v i d e d c l a i m a n t . ( C l o s i n g 
arguments a t 1 1 ) . F i n a l l y , c l a i m a n t argued t h a t the March 30, 
1987 d e n i a l was of a "weight l o s s program s u g g e s t e d by 
Dr. S c h a c h n e r " and of a CT s c a n . ( C l o s i n g arguments a t 2 1 ) . 

S A I F , i n i t s c l o s i n g arguments, argued t h a t t h e 
March 30, 1987 d e n i a l was of the weight l o s s program a u t h o r i z e d 
p u r s u a n t to a December 1985 O p i n i o n and Order, and from w h i c h 
c l a i m a n t had a l r e a d y been t e r m i n a t e d . ( C l o s i n g arguments a t 1, 
22, 50-51). 

We do not a g r e e t h a t S A I F ' s d e n i a l r e f e r r e d t o the work 
ha r d e n i n g program. Although Dr. S c h a c h n e r ' s c h a r t note of 
March 25, 1987 ( E x . 114-2) mentioned the p o s s i b i l i t y of s u c h a 
program, i t i s c l e a r t h a t May 11, 1987 was the a c t u a l d ate the 
d o c t o r f i r s t p r e s c r i b e d the program ( E x s . 114-2; 127). N e i t h e r do 
we f i n d i n the r e c o r d any c l a i m f o r a weight l o s s program, p a i n 
c e n t e r e v a l u a t i o n , or CT s c a n pending on March 30, 1987, when S A I F 
i s s u e d i t s d e n i a l . 

We f i n d t h a t t h e r e c o r d d e m o n s t r a t e s no " c l a i m " which 
r e q u i r e d a c c e p t a n c e or d e n i a l . Thus, we c o n c l u d e t h a t S A I F ' s 
March 30, 1987 d e n i a l was a n u l l i t y and must be s e t a s i d e . 
James C. Conaway, 41 Van N a t t a 2033 (November 9, 1989); 
A l v i n H. D e s p a i n , 40 Van N a t t a 1823 (1988). 

The R e f e r e e awarded c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e 
of $500 f o r s u c c e s s f u l l y overcoming S A I F ' s d e n i a l of the c l a i m f o r 
the work h a r d e n i n g program. While we do not r e a c h the same 
c o n c l u s i o n , we f i n d c l a i m a n t ' s a t t o r n e y e n t i t l e d t o such f e e f o r 
o b t a i n i n g r e v e r s a l of S A I F ' s d e n i a l of " b e n e f i t s " . James C. 
Conaway, s u p r a . 

E x t e n t of Permanent D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g the e x t e n t of c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y i s the permanent l o s s of e a r n i n g 
c a p a c i t y due to the compensable i n j u r y . ORS 656.214(5). To 
d e t e r m i n e c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n the m e d i c a l 
r e c o r d , the t e s t i m o n y a t h e a r i n g , and a l l of the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380 e_t s e q . 
We a p p l y t h e s e r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 510 
( 1 9 8 4 ) . 

C l a i m a n t was 3 8 - y e a r s - o l d a t the time of the h e a r i n g . 
He r e c e i v e d a f o r m a l e d u c a t i o n through high s c h o o l . H i s p r i o r 
work e x p e r i e n c e s have a l l been s a w m i l l r e l a t e d , l i m i t e d to heavy 
manual l a b o r . C l a i m a n t has undergone two s u r g e r i e s . H i s second 
p h y s i c i a n , Dr. B e r t , r e l e a s e d c l a i m a n t to l i g h t / m o d e r a t e work 
f o l l o w i n g t h o s e s u r g e r i e s . 

. . The R e f e r e e found t h a t c l a i m a n t ' s o b e s i t y has i n t e r f e r e d 
w i t h r e c o v e r y from h i s i n j u r y . H i s weight l o s s program was a 
compensable m e d i c a l s e r v i c e which c l a i m a n t d i d not t a k e advantage 
o f . B o t h . p h y s i c i a n s w i t h whom c l a i m a n t t r e a t e d s u g g e s t e d and 
p r e s c r i b e d weight l o s s and/or work h a r d e n i n g programs which 
c l a i m a n t d i d not c o m p l e t e . SAIF has demonstrated t h a t c l a i m a n t 
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u n r e a s o n a b l y f a i l e d t o f o l l o w a weight r e d u c t i o n p l a n . See 
Nelson v. EBI Companies, 296 Or 246, 252 ( 1 9 8 4 ) . 

A f t e r r e v i e w i n g the m e d i c a l and l a y e v i d e n c e , and 
c o n s i d e r i n g the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , i n c l u d i n g 
the f a c t t h a t c l a i m a n t d i d not m i t i g a t e h i s m e d i c a l problem by 
c o m p l e t i n g a weight l o s s program, we c o n c l u d e t h a t a t o t a l award 
of 20 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates c l a i m a n t f o r h i s permanent l o s s of e a r n i n g c a p a c i t y . 

O f f s e t 

S A I F r e q u e s t s a u t h o r i z a t i o n to o f f s e t temporary 
d i s a b i l i t y b e n e f i t s o r d e r e d p a i d by the R e f e r e e f o r the p e r i o d 
c l a i m a n t was e n r o l l e d i n the work h a r d e n i n g program. We have 
c o n c l u d e d above t h a t c l a i m a n t i s not s u b s t a n t i v e l y e n t i t l e d to 
su c h b e n e f i t s . N e v e r t h e l e s s , the temporary b e n e f i t s were p a i d 
pending a p p e a l and, t h e r e f o r e , they a r e not r e c o v e r a b l e by 
o f f s e t . ORS 6 5 6 . 3 1 3 ( 2 ) ; Weyerhaeuser v. McCullough, 92 Or App 204 
(1988 ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d to a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e ndered on 
Board r e v i e w p e r t a i n i n g t o the i s s u e of S A I F ' s March 30, 1987 
d e n i a l . Such a f e e i s d e f i n e d a s an " a s s e s s e d f e e . " See 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t of s e r v i c e s . See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t of s e r v i c e s has been 
r e c e i v e d to d a t e , an a s s e s s e d f e e s h a l l not be awarded. See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated March 25, 1988 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t awarded i n c r e a s e d permanent d i s a b i l i t y beyond t h a t awarded by 
D e t e r m i n a t i o n Order and an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e i s 
r e v e r s e d . The D e t e r m i n a t i o n Order award of 20 p e r c e n t (64 
d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y i s r e i n s t a t e d and 
a f f i r m e d . The award of temporary t o t a l d i s a b i l i t y and an 
ou t - o f - c o m p e n s a t i o n a t t o r n e y f e e f o r the p e r i o d c l a i m a n t was i n 
the work h a r d e n i n g program i s r e v e r s e d . The remainder of "the 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

ARNOLD R. JOHNSON, Claimant Own Motion 87-0654M 
December 4, 1989 
Own Motion Order 

The Board i s s u e d i t s Own Motion Order i n the a b o v e - e n t i t l e d 
matter on December 1 1 , 1987, reopening c l a i m a n t ' s c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d to h i s i n d u s t r i a l i n j u r y of November 22, 
1977. The c l a i m has now been s u b m i t t e d f o r c l o s u r e . 

The Board reopened c l a i m a n t ' s c l a i m w i t h temporary 
d i s a b i l i t y b e n e f i t s commencing on November 17, 1987. The r e c o r d 
shows t h a t c l a i m a n t e n t e r e d an a u t h o r i z e d t r a i n i n g program (ATP) w i t h 
the v o c a t i o n a l o b j e c t i v e of T r a f f i c and S a l e s C o o r d i n a t o r on J a n u a r y 
30, 1989. C l a i m a n t was not y e t m e d i c a l l y s t a t i o n a r y when he e n t e r e d 
t r a i n i n g . 

I n c a s e s where a c l a i m i s reopened under the Board's "own 
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m o t i o n " a u t h o r i t y and the worker e n t e r s an ATP. p r i o r t o becoming 
m e d i c a l l y s t a t i o n a r y , i t i s t h e Board's p o l i c y t o r e f e r t h e c l a i m t o 
the E v a l u a t i o n S e c t i o n f o r c l o s u r e and d e t e r m i n a t i o n of permanent 
d i s a b i l i t y when the ATP ceases and c l a i m a n t becomes . m e d i c a l l y 
s t a t i o n a r y . See former ORS 6 5 6 . 2 6 8 ( 4 ) , ( 5 ) . Here, the t r a i n i n g 
program ended on A p r i l 7, 1989. 

A c c o r d i n g l y , the i n s u r e r s h a l l ' submit c l a i m a n t ' s c l a i m w i t h 
a l l r e l e v a n t medical and v o c a t i o n a l r e p o r t s t o the E v a l u a t i o n S e c t i o n 
f o r c l o s u r e and d e t e r m i n a t i o n o f permanent d i s a b i l i t y . The i n s u r e r 
s h a l l c o n t i n u e t o pay c l a i m a n t temporary d i s a b i l i t y b e n e f i t s u n t i l 
c l a i m c l o s u r e , u n l e s s u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s i s p e r m i t t e d 
by law. T h e r e f o r e , the request f o r Board c l o s u r e i s den i e d . 

IT IS SO ORDERED. 

CLARENCE C. NOON, Claimant WCB 86-07367 
William B. W y l l i e , Claimant's Attorney December 4, 1989 
Thomas M. Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

Claimant r e q u e s t s review of Referee Howe's order t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of h i s m y o c a r d i a l i n f a r c t i o n . 
On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt paragraphs one th r o u g h s i x of the Referee's 
" f a c t s " s e c t i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

P r i o r t o c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n , he smoked two 
packs of c i g a r e t t e s per day f o r a p p r o x i m a t e l y 20 y e a r s . He a l s o 
had a h i g h c h o l e s t e r o l l e v e l , and s u f f e r e d from a r t e r i o s c l e r o s i s , 
or c o r o n a r y a r t e r y d i s e a s e . 

C l a i m a n t ' s DUII c o n v i c t i o n on January 3, 1986 d i d not 
cause c l a i m a n t any s i g n i f i c a n t e m o t i o n a l d i s t r e s s . He pleaded 
g u i l t y and was put t h r o u g h a d i v e r s i o n program. 

The c o s t o v e r r u n of the j o b c l a i m a n t was wor k i n g on a t 
the time o f the m y o c a r d i a l i n f a r c t i o n , along w i t h the a c c i d e n t 
s u f f e r e d by another employee under c l a i m a n t ' s s u p e r v i s i o n , p l a c e d 
c l a i m a n t under a s i g n i f i c a n t amount of em o t i o n a l s t r e s s . I n f a c t , 
the o n - t h e - j o b e m o t i o n a l s t r e s s was a m a t e r i a l c o n t r i b u t i n g cause 
of c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . 

CONCLUSIONS OF LAW 

The Referee b e l i e v e d t h a t Dr. Toren's o p i n i o n was based 
on more r e l i a b l e and e x t e n s i v e i n f o r m a t i o n than the o p i n i o n o f f e r e d 
by Dr. Tur n e r . A c c o r d i n g l y , he found c l a i m a n t ' s c l a i m not 
compensable. We d i s a g r e e . 

To e s t a b l i s h a compensable h e a r t c o n d i t i o n , a c l a i m a n t 
must prove t h a t the work a c t i v i t y was both the l e g a l and me d i c a l 
cause of the c o n d i t i o n . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) , 
c i t i n g Bush v. SAIF, 68 Or App 230, 232 ( 1 9 8 4 ) . Legal c a u s a t i o n , 
i n cases o f e m o t i o n a l s t r e s s , can be e s t a b l i s h e d by a showing o f 
c h r o n i c e m o t i o n a l s t r e s s or an episode of acute s t r e s s . H a r r i s v. 
Farmers' Co-op Creamery, 53 Or App 618 rev den 291 Or 893 ( 1 9 8 1 ) . 
The m e d i c a l c a u s a t i o n q u e s t i o n i s whether the s t r e s s was, w i t h i n 
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r e a s o n a b l e m e d i c a l p r o b a b i l i t y , a m a t e r i a l c o n t r i b u t i n g c a u s e of 
the i n f a r c t i o n . Coday v. W i l l a m e t t e Tug & Barge, 250 Or 39, 47 
(1968). Adams v. G i l b e r t Tow S e r v i c e , 69 Or App 318, 321 ( 1 9 8 4 ) . 

Dr. T u r n e r was c l a i m a n t ' s t r e a t i n g p h y s i c i a n . She saw 
him from the date of the m y o c a r d i a l i n f a r c t i o n u n t i l A p r i l 1986. 
Although she was not a c a r d i o l o g i s t , but r a t h e r an i n t e r n i s t , 
50 p e r c e n t of her h o s p i t a l p r a c t i c e was i n c a r d i o l o g y . 

Dr. T u r n e r ' s o p i n i o n r e g a r d i n g c a u s a t i o n was based on a 
h i s t o r y of the extreme p r e s s u r e c l a i m a n t was f e e l i n g as a r e s u l t of 
the c o s t o v e r r u n of the j o b , and the s e n s e of r e s p o n s i b i l i t y he 
took upon h i m s e l f f o r the a c c i d e n t to the employee under h i s 
s u p e r v i s i o n . Although she was unaware of the DUII a r r e s t u n t i l her 
t e s t i m o n y , she p e r s u a s i v e l y h e l d t h a t her o p i n i o n , t h a t c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n was c a u s e d i n m a t e r i a l p a r t by work s t r e s s , 
remained unchanged. She d i d not change her o p i n i o n b e c a u s e : 
(1) c l a i m a n t had e x p e r i e n c e d a n g i n a the day b e f o r e the DUII a r r e s t ; 
and (2) the m y o c a r d i a l i n f a r c t i o n d i d not occur u n t i l c l a i m a n t was 
back on the j o b the day a f t e r the DUII a r r e s t . 

Dr. T u r n e r e x p l a i n e d t h a t the b i o l o g i c a l c a u s e of 
c l a i m a n t ' s h e a r t a t t a c k i n v o l v e d the a c t i v i t y of p l a t e l e t s , the 
c l o t t i n g e l e m ents i n the b l o o d . She s t a t e d t h a t N o r e p i n e p h r i n e , 
a s t r e s s hormone produced by the a d r e n a l c o r t e x , c a u s e s p l a t e l e t s 
to become s t i c k i e r and t h e r e b y c l o t more e f f i c i e n t l y . ( T r . 1 0 ) . 
She a l s o s t a t e d t h a t N o r e p i n e p h r i n e c a u s e s the h e a r t t o beat f a s t e r 
and the blood p r e s s u r e to r i s e . She m a i n t a i n e d t h a t the p r o d u c t i o n 
of N o r e p i n e p h r i n e i s d i r e c t l y l i n k e d to the l e v e l of s t r e s s . 
( T r . 1 1 ) . I n c l a i m a n t ' s s i t u a t i o n , Dr. T u r n e r opined t h a t the 
i n t e n s e s t r e s s from the job p r e s s u r e s c a u s e d the i n c r e a s e d 
p r o d u c t i o n of N o r e p i n e p h r i n e , t h e r e b y i n i t i a t i n g an a g g r e g a t i o n of 
p l a t e l e t s , which i n t u r n l e d to an a c u t e t h r o m b o s i s and the 
m y o c a r d i a l i n f a r c t i o n . ( E x . 8 ) . 

Dr. Toren, a c a r d i o l o g i s t , examined c l a i m a n t on one 
o c c a s i o n and o f f e r e d a c o n t r a r y o p i n i o n . He b e l i e v e d t h a t the 
major f a c t o r s i n the development of c l a i m a n t ' s c o r o n a r y a r t e r y 
d i s e a s e were c i g a r e t t e smoking and e l e v a t e d c h o l e s t e r o l . He 
e x p l a i n e d the p r o c e s s of thrombus f o r m a t i o n as f o l l o w s : 

"[Thrombus f o r m a t i o n ] o c c u r [ s ] when t h i s 
1 l o n g - s t a n d i n g plaque d e v e l o p s a c r a c k a l o n g 

i t s i n n e r l i n i n g . The c r a c k d e v e l o p s a s 
p a r t of the s c a r r i n g p r o c e s s which i s the 
h a l l m a r k of a r t e r i o s c l e r o s i s . Once the 
plaque c r a c k s , blood f l o w i n g over t h i s 
c r a c k e d plaque i s s t i m u l a t e d to c l o t 
because of the exposure to c o l l a g e n and 
o t h e r m a t e r i a l s w i t h i n the w a l l of the 
p l a q u e . The blood i s n o r m a l l y p r e v e n t e d 
from t h i s c o n t a c t by the smooth i n n e r 
l i n i n g of the a r t e r y . T h i s c r a c k i n g of the 
plaque w i t h subsequent thrombus f o r m a t i o n 
has not been shown to be a s s o c i a t e d w i t h 
p h y s i c a l e x e r t i o n , e m o t i o n a l s t r e s s , worry, 
or e x c i t e m e n t . I t i s my c o n s i d e r e d 
o p i n i o n , then t h a t t h i s t r a n s m u r a l 
m y o c a r d i a l i n f a r c t i o n o c c u r r e d as p a r t of 
the n a t u r a l p r o g r e s s i o n of h i s u n d e r l y i n g 
c o r o n a r y a r t e r y d i s e a s e . H i s o c c u p a t i o n a l 
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exposure would not have c o n t r i b u t e d t o 
e i t h e r a temporary or permanent worsening 
of h i s c o r o n a r y a r t e r y d i s e a s e . " 

Although Dr. T o r e n ' s o p i n i o n r e g a r d i n g p l a q u e f o r m a t i o n 
was d e t a i l e d , i t d i d not a d d r e s s the e f f e c t which e m o t i o n a l s t r e s s 
has on the p r o d u c t i o n of N o r e p i n e p h r i n e and the con s e q u e n c e s of 
i n c r e a s e d c l o t t i n g a c t i v i t y i n an a l r e a d y d i s e a s e d c o r o n a r y 
a r t e r y . I n t h i s r e g a r d , we f i n d the o p i n i o n of Dr. T u r n e r to be 
more c o n v i n c i n g . T h e r e f o r e , we f i n d no p e r s u a s i v e r e a s o n why we 
s h o u l d not d e f e r to the o p i n i o n of c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

C l a i m a n t has s u c c e s s f u l l y proven l e g a l c a u s a t i o n by a 
showing of c h r o n i c e m o t i o n a l w o r k - r e l a t e d s t r e s s , and an e p i s o d e of 
a c u t e s t r e s s r e s u l t i n g from the a c c i d e n t to the worker under h i s 
s u p e r v i s i o n . C l a i m a n t has a l s o proven m e d i c a l c a u s a t i o n by showing 
t h a t the s t r e s s was, w i t h i n r e a s o n a b l e m e d i c a l p r o b a b i l i t y , a 
m a t e r i a l c o n t r i b u t i n g c a u s e of the m y o c a r d i a l i n f a r c t i o n . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d to a 
r e a s o n a b l e , c a r r i e r - p a i d f e e f o r s e r v i c e s r e ndered a t h e a r i n g 
and on Board r e v i e w . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " 
OAR 438-15-0.05( 2 ) . However, we cannot award an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t of s e r v i c e s . See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t of s e r v i c e s has been 
r e c e i v e d to d a t e , an a s s e s s e d f e e s h a l l not be awarded. 

ORDER 

The R e f e r e e ' s o r d e r , dated October 28, 1987, i s 
r e v e r s e d . The SA I F C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t he c l a i m 
i s remanded t o SA I F f o r p r o c e s s i n g a c c o r d i n g to law. 

CHARLES R. PALMER, Claimant WCB 85-11024 
Francesconi & Associates, Claimant's Attorneys December 4, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

The s e l f ^-insured employer r e q u e s t s r e v i e w of R e f e r e e 
H e i t k e m p e r ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l s of c l a i m a n t ' s 
a c u p u n c t u r e t r e a t m e n t and p s y c h o l o g i c a l t r e a t m e n t ; and ( 2 ) 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r 
h i s s t r e s s c o n d i t i o n from 10 p e r c e n t (32 d e g r e e s ) as awarded by a 
D e t e r m i n a t i o n Order, to 25 p e r c e n t (80 d e g r e e s ) . The i s s u e s on 
re v i e w a r e c o m p e n s a b i l i t y and e x t e n t of permanent d i s a b i l i t y . We 
a f f f i r m . 

FINDINGS OF FACT 

The Board ad o p t s the R e f e r e e ' s F i n d i n g s of F a c t w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s back i n j u r y c l a i m was c l o s e d by the 
December 29, 1983 D e t e r m i n a t i o n Order. 

The employer, on September 4, 1985, de n i e d "any 
f u r t h e r a c u p u n c t u r e t r e a t m e n t . " On November 12, 1987, i t d e n i e d 
c l a i m a n t ' s "ongoing c a r e by Dr. C o l i s t r o , " h i s p s y c h o l o g i s t . 

FINDING OF ULTIMATE FACT 

The e m p l o y e r ' s September 4, 1985, and November 12, 1987 
d e n i a l s p r o s p e c t i v e l y d e n i e d f u t u r e m e d i c a l s e r v i c e s . 
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CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n of the R e f e r e e ' s o p i n i o n which 
a d d r e s s e s the i s s u e s of e x t e n t of d i s a b i l i t y . 

The R e f e r e e found the m e d i c a l s e r v i c e s r e a s o n a b l e and 
n e c e s s a r y . We a f f i r m the R e f e r e e ' s o r d e r s e t t i n g a s i d e the 
emp l o y e r ' s d e n i a l s but on the b a s i s t h a t the d e n i a l s were 
p r o c e d u r a l l y improper p r o s p e c t i v e d e n i a l s . 

The employer's d e n i a l s of September 4, 1985 and 
November 12, 1987 a r e e n t i r e l y p r o s p e c t i v e i n n a t u r e . N e i t h e r 
d e n i a l i s a d d r e s s e d to m e d i c a l s e r v i c e s a l r e a d y r e n d e r e d . They 
each deny o n l y f u t u r e m e d i c a l b e n e f i t s . As w r i t t e n , the d e n i a l s 
a r e p r o c e d u r a l l y improper. An employer cannot deny t r e a t m e n t 
p r o s p e c t i v e l y . ORS 656.245; Robert M. B r y a n t , 41 Van N a t t a 324 
( 1 9 8 9 ) . T h i s i s t r u e r e g a r d l e s s of whether the u n d e r l y i n g c l a i m s 
had been c l o s e d . See E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or 
App 3 53 (November 8, 19 8 9 ) ; Bowser v. Evans P r o d u c t Company, 
270 OR 841 (1974) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , a s s e s s e d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w . However, because no st a t e m e n t of s e r v i c e s has been 
r e c e i v e d to d a t e , we a r e p r e s e n t l y unable to award an a s s e s s e d 
f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated May 24, 1988, i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e from the employer to 
i t s a t t o r n e y , not to exceed $1,977. 

RONALD D. REYNOLDS, Claimant WCB 86-15926 
JAMES R. BREWER, dba, December 4, 1989 
JIM BREWER POSTS & POLES, Employer Order of Dismissal 
Stephen Finlayson, Claimant's Attorney 
Cramer & Cramer, Attorneys 
SAIF Corp Legal, Defense Attorney 

Reviewed by Board Members P e r r y and How e l l . 

James R. Brewer, the a l l e g e d noncomplying employer, 
r e q u e s t s r e v i e w of R e f e r e e Wasley's o r d e r which a f f i r m e d the o r d e r 
of the Workers' Compensation Department f i n d i n g t h a t the employer 
was a noncomplying employer. We d i s m i s s the r e q u e s t f o r r e v i e w 
f o r l a c k of j u r i s d i c t i o n . 

FINDINGS OF FACT 

On October 26, 1986, the D i r e c t o r i s s u e d a N o t i c e of 
Proposed and F i n a l Order d e c l a r i n g t h a t James R. Brewer was doing 
b u s i n e s s a s a s o l e p r o p r i e t o r s h i p , which was a noncomplying 
employer. On November 11, 1986, the employer r e q u e s t e d a h e a r i n g 
on the N o t i c e of Proposed and F i n a l Order. By l e t t e r dated 
November 12, 1986, the SAIF C o r p o r a t i o n informed the employer t h a t 
c l a i m a n t ' s c l a i m had been a c c e p t e d . At the empl o y e r ' s r e q u e s t , a 
h e a r i n g was h e l d b e f o r e the R e f e r e e c o n t e s t i n g the D i r e c t o r ' s 
proposed o r d e r of noncompliance. E v i d e n c e was a d m i t t e d on the 
i s s u e of noncompliance. T h e r e a f t e r , the R e f e r e e a f f i r m e d the 
D i r e c t o r ' s proposed o r d e r . The R e f e r e e ' s o r d e r c o n c l u d e s i n p a r t : 
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"NOTICE TO ALL PARTIES: I f you a r e d i s s a t i s f i e d w i t h 
t h i s O r d e r , you may, w i t h i n t h i r t y (30) days a f t e r the m a i l i n g 
date of t h i s Order, r e q u e s t a r e v i e w by the Worker's Compensation 
Board . . . " 

CONCLUSIONS OF LAW 

I f any p a r t y r e q u e s t s a h e a r i n g on a D i r e c t o r ' s proposed 
o r d e r r e g a r d i n g noncompliance or any o t h e r matter u n r e l a t e d t o a 
c l a i m , the Board a p p o i n t s a R e f e r e e to hold a h e a r i n g . 
ORS 656.283(4);. Heinz J . U. S a u e r b r e y , 37 Van N a t t a 1512 ( 1 9 8 5 ) . 
That i s t he Board's o n l y i n v o l v e m e n t i n c a s e s such as t h i s . When 
a R e f e r e e i s s u e s an o r d e r , i t i s then a f i n a l o r d e r of t h e 
D i r e c t o r and must be a p p e a l e d d i r e c t l y to the C o u r t of A p p e a l s . 
ORS 183.480 ( 1 ) , ( 2 ) ; see S t a n l e y W i l s o n , 40 Van N a t t a 387 (1 9 8 8 ) . 

Although the R e f e r e e d i s c u s s e d S A I F ' s a c c e p t a n c e of 
c l a i m a n t ' s c l a i m , the employer's r e q u e s t f o r h e a r i n g r e l a t e d 
s o l e l y to the i s s u e of noncompliance. Moreover, a t h e a r i n g , the 
employer framed the i s s u e as an o b j e c t i o n to the noncompliance 
o r d e r . Inasmuch a s S A I F ' s a c c e p t a n c e of the c l a i m was not a t 
i s s u e , the R e f e r e e ' s d i s c u s s i o n of the a c c e p t a n c e was g r a t u i t o u s . 
Because the R e f e r e e ' s o r d e r s o l e l y c o n c e r n e d the noncompliance 
o r d e r , the Board does not have j u r i s d i c t i o n over the emp l o y e r ' s 
r e q u e s t f o r r e v i e w . S i n c e we l a c k j u r i s d i c t i o n to r e v i e w t h e 
R e f e r e e ' s o r d e r , the a p p e a l must be d i s m i s s e d . 

I t i s r e g r e t t a b l e t h a t the R e f e r e e ' s s t a t e m e n t of a p p e a l 
r i g h t s may have m i s l e d the p a r t i e s . However, our j u r i s d i c t i o n i s 
s t a t u t o r y and an i n c o r r e c t s t a t e m e n t of a p p e a l r i g h t s cannot 
expand or c o n t r a c t t h a t j u r i s d i c t i o n . See Gary 0. Soderstrom, 
35 Van N a t t a 171.0 (1 9 8 3 ) . 

A c c o r d i n g l y , the r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

BILLY J. RUCKER, Claimant WCB 87-16538 
Vick & Gutzler, Claimant's Attorneys December 4, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members G e r n e r , C u s h i n g and Myers. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B o r c h e r s ' o r d e r t h a t 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . On r e v i e w , the i s s u e i s 
whether the R e f e r e e e r r e d i n d i s m i s s i n g h i s r e q u e s t f o r h e a r i n g . 
We r e v e r s e and remand. 

FINDINGS OF FACT 

C l a i m a n t ' s a t t o r n e y appeared a t the h e a r i n g , but 
c l a i m a n t d i d not. No e x p l a n a t i o n f o r h i s nonappearance was 
p r o v i d e d . C l a i m a n t ' s a t t o r n e y d i d not r e q u e s t t h a t he be a l l o w e d 
to proceed on the r e c o r d . The i n s u r e r moved f o r a d i s m i s s a l . 
C l a i m a n t ' s a t t o r n e y d i d not oppose the i n s u r e r ' s motion, o t h e r 
than t o r e q u e s t the R e f e r e e t o i s s u e a "Show Cause O r d e r . " The 
R e f e r e e i s s u e d an Order of D i s m i s s a l , dated J a n u a r y 8, 1989. 
S h o r t l y t h e r e a f t e r , c l a i m a n t f i l e d a motion to abate t h e R e f e r e e ' s 
o r d e r and to r e i n s t a t e h i s r e q u e s t f o r h e a r i n g . The motion was 
accompanied by an a f f i d a v i t from c l a i m a n t e x p l a i n i n g t h a t he 
n e i t h e r r e c e i v e d n o t i c e of the h e a r i n g nor knew about i t . 
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C l a i m a n t ' s c u r r e n t m a i l i n g a d d r e s s has not changed s i n c e 
the 1982 compensable i n j u r y . The N o t i c e of He a r i n g was c o r r e c t l y 
m a i l e d to h i s c u r r e n t a d d r e s s and was not r e t u r n e d by the P o s t a l 
S e r v i c e as u n d e l i v e r a b l e . I n a d d i t i o n , a p p r o x i m a t e l y two weeks 
p r i o r to the J a n u a r y 5, 1988, h e a r i n g , c l a i m a n t p e r s o n a l l y met 
w i t h h i s a t t o r n e y . During the c o u r s e of t h a t meeting, h i s 
a t t o r n e y informed him of the date of the upcoming J a n u a r y 5, 1988, 
h e a r i n g . 

On F e b r u a r y 2, 1988, the R e f e r e e i s s u e d an o r d e r , which 
d e s p i t e being l a b e l e d "Order on R e c o n s i d e r a t i o n , " d e c l i n e d t o 
g r a n t c l a i m a n t ' s motion on the grounds t h a t the Board's 
a d m i n i s t r a t i v e r u l e s d i d not a l l o w f o r r e i n s t a t e m e n t of a h e a r i n g 
r e q u e s t upon a showing of good c a u s e . 

C l a i m a n t has not e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s 
t o w a r r a n t the r e i n s t a t e m e n t of h i s r e q u e s t f o r h e a r i n g . H i s 
f a i l u r e to appear c o n s t i t u t e d a w a i v e r of appearance and the r i g h t 
to t e s t i f y on h i s own b e h a l f . 

CONCLUSIONS OF LAW 

At the time of the h e a r i n g , former OAR 438-06-071 
p r o v i d e d t h a t a R e f e r e e s h a l l d i s m i s s a p a r t y ' s Request f o r 
Hea r i n g i f t h a t p a r t y or h i s r e p r e s e n t a t i v e f a i l to appear a t the 
h e a r i n g u n l e s s a postponement i s g r a n t e d . See WCB Admin. Order 
5-1987 (December 18, 1987). A postponement was p e r m i s s i b l e o n l y 
upon a f i n d i n g of e x t r a o r d i n a r y c i r c u m s t a n c e s beyond the c o n t r o l 
of the p a r t y r e q u e s t i n g the postponement. Former OAR 438-06-081. 

Here, c l a i m a n t r e q u e s t e d the h e a r i n g . Although h i s 
a t t o r n e y p e r s o n a l l y appeared a t the h e a r i n g , he d i d not. There 
was no showing of e x t r a o r d i n a r y c i r c u m s t a n c e s nor a r e q u e s t f o r 
postponement. A c c o r d i n g l y , the R e f e r e e c o r r e c t l y d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g under the law i n e f f e c t a t t h e time of t he 
h e a r i n g . 

W h i l e the R e f e r e e s t i l l r e t a i n e d j u r i s d i c t i o n , however, 
c l a i m a n t motioned f o r r e i n s t a t e m e n t of h i s h e a r i n g r e q u e s t . 
Accompanying h i s motion was an a f f i d a v i t e x p l a i n i n g t h a t he 
n e i t h e r r e c e i v e d n o t i c e nor had knowledge of the h e a r i n g . The 
R e f e r e e was i n c o r r e c t to not c o n s i d e r c l a i m a n t ' s motion and 
s u p p o r t i n g a f f i d a v i t . Nothing i n former OAR 438-06-071 p r e v e n t e d 
her from doing s o . . 

Inasmuch as c l a i m a n t ' s motion and a f f i d a v i t a r e p a r t of 
the r e c o r d p r e s e n t l y b e f o r e u s , on d_e novo r e v i e w we may c o n s i d e r 
whether he has proven e x t r a o r d i n a r y c i r c u m s t a n c e s under 
former OAR 438-06-081. We a r e not persuaded t h a t he h a s . H i s 
c u r r e n t m a i l i n g a d d r e s s has not changed s i n c e the date of h i s 1982 
compensable i n j u r y . The N o t i c e of Hear i n g was c o r r e c t l y s e n t to 
h i s c u r r e n t a d d r e s s and he makes no a l l e g a t i o n to the c o n t r a r y . 
G i v e n t h o s e f a c t s , and the absence of any o t h e r f a c t s , we a r e not 
persua d e d by h i s a s s e r t i o n t h a t he d i d not r e c e i v e n o t i c e of the 
h e a r i n g . 

I n a d d i t i o n , c l a i m a n t a s s e r t s t h a t he has no 
r e c o l l e c t i o n of being t o l d of the J a n u a r y 5, 1988, h e a r i n g . Y e t , 
i n h i s a f f i d a v i t , he s t a t e s : "[M]y a t t o r n e y ' s o f f i c e has 
i n d i c a t e d t h a t i t d i s c u s s e d t h i s h e a r i n g w i t h me some two weeks 
p r i o r to the h e a r i n g * * *." A c c o r d i n g l y , we a r e persuaded t h a t 
c l a i m a n t ' s a t t o r n e y informed him of the h e a r i n g two weeks p r i o r to 
J a n u a r y 5, 1988. -2205-



A f t e r c o n s i d e r i n g c l a i m a n t ' s a f f i d a v i t , i n l i g h t of the 
e n t i r e r e c o r d , we c o n c l u d e t h a t he has not proven e x t r a o r d i n a r y 
c i r c u m s t a n c e s to w a r r a n t r e i n s t a t e m e n t of h i s r e q u e s t f o r 
h e a r i n g . We do not agree w i t h the view of the d i s s e n t i n g o p i n i o n 
t h a t we must u n q u e s t i o n a b l y a c c e p t the a s s e r t i o n s i n c l a i m a n t ' s 
a f f i d a v i t . The f a c t f i n d e r i s not r e q u i r e d to b e l i e v e the 
t e s t i m o n y of a w i t n e s s merely because i t i s u n c o n t r a d i c t e d . 
H a r w e l l v. Argonaut I n s u r a n c e Company, 296 Or 505, 511, n. 9 
(1984) . 

D e s p i t e our above f i n d i n g , subsequent to the R e f e r e e ' s 
o r d e r , the Co u r t of A p p e a l s i s s u e d i t s o p i n i o n i n W i l l i a m s v. 
S A I F , 98 Or App 367 (1 9 8 9 ) . I n W i l l i a m s , the c o u r t r e a s o n e d t h a t 
OAR 438-06-071 d i d not a l l o w a R e f e r e e to d i s m i s s a r e q u e s t f o r 
h e a r i n g when, a s h e r e , a c l a i m a n t ' s a t t o r n e y p e r s o n a l l y a p p e a r s a t 
the h e a r i n g on b e h a l f of h i s ab s e n t c l i e n t . I n such i n s t a n c e s , 
c l a i m a n t ' s a t t o r n e y has the r i g h t to proceed on the r e c o r d and to 
p r e s e n t any a d m i s s i b l e w r i t t e n and/or t e s t i m o n i a l e v i d e n c e . 
W i l l i a m s , 98 Or App a t 370. 

A c c o r d i n g l y , i n the l i g h t of W i l l i a m s , we remand to a 
R e f e r e e to t a k e e v i d e n c e o t h e r than t h a t of c l a i m a n t ' s t e s t i m o n y . 
T h i s may be done i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l 
j u s t i c e and t h a t i s a c c e p t a b l e to the p a r t i e s and the R e f e r e e . 
Inasmuch a s the R e f e r e e who i n i t i a l l y heard t h i s m a t t e r i s no 
lo n g e r a v a i l a b l e , the P r e s i d i n g R e f e r e e i s d i r e c t e d to a s s i g n t h i s 
c a s e to a R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r dated J a n u a r y 8, 1988, a s 
r e c o n s i d e r e d on F e b r u a r y 2, 1988, i s v a c a t e d and t h i s m a t t e r i s 
remanded to a R e f e r e e , to be a s s i g n e d by the P r e s i d i n g R e f e r e e , to 
c a r r y out the i n s t r u c t i o n s c o n s i s t e n t w i t h t h i s o r d e r . The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e from the employer to i t s 
a t t o r n e y , not to exceed $648. 

Board Member Myers, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from t h a t p o r t i o n of the 
m a j o r i t y ' s o p i n i o n which h o l d s t h a t c l a i m a n t has waived h i s r i g h t 
to t e s t i f y a t the h e a r i n g on remand. 

C l a i m a n t f a i l e d to appear a t h e a r i n g on J a n u a r y 5, 
1988. The R e f e r e e s t a t e d on the r e c o r d t h a t c l a i m a n t ' s c o u n s e l 
had informed her t h a t c l a i m a n t was aware of the h e a r i n g . The 
R e f e r e e i s s u e d an Order of D i s m i s s a l on J a n u a r y 8, 1988. C l a i m a n t 
moved f o r abatement of the Order of D i s m i s s a l on J a n u a r y 12, 
1988. C l a i m a n t a t t a c h e d an a f f i d a v i t i n which he swears t h a t he 
did not r e c e i v e the n o t i c e of h e a r i n g and t h a t he has no 
r e c o l l e c t i o n of be i n g informed of the h e a r i n g by h i s a t t o r n e y ' s 
o f f i c e . F i n a l l y , he sw e a r s t h a t had he been aware of the h e a r i n g 
he would have a t t e n d e d . The employer responded to c l a i m a n t ' s 
motion on J a n u a r y 15, 1988. The employer d i d not attempt to 
c o n t r o v e r t any of c l a i m a n t ' s sworn s t a t e m e n t s i n the a f f i d a v i t . 

A c c o r d i n g l y , I c o n c l u d e t h a t c l a i m a n t ' s a f f i d a v i t 
e s t a b l i s h e s , a s an u n c o n t r o v e r t e d f a c t , t h a t he d i d not r e c e i v e 
the N o t i c e of He a r i n g and t h a t he.was not aware of the h e a r i n g . 
See, Mark S. Lesowske, 41 Van N a t t a 2154 (November 27, 1989). The 
m a j o r i t y i s a p p a r e n t l y u n w i l l i n g to a c c e p t c l a i m a n t ' s sworn 
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s t a t e m e n t a s a f a c t . R a t h e r , i t s o p i n i o n a t t e m p t s to d i s c r e d i t 
c l a i m a n t ' s sworn s t a t e m e n t by r e l y i n g on the f a c t t h a t the n o t i c e 
was s e n t to the c o r r e c t a d d r e s s . The m a j o r i t y has more f a i t h i n 
the p o s t a l s e r v i c e than I do. The m a j o r i t y f u r t h e r a t t e m p t s to 
d i s c r e d i t c l a i m a n t ' s a f f i d a v i t by n o t i n g t h a t c l a i m a n t a d m i t s i n 
h i s a f f i d a v i t t h a t h i s a t t o r n e y ' s o f f i c e s t a t e d t h a t i t spoke to 
him about the h e a r i n g two weeks b e f o r e the s c h e d u l e d h e a r i n g . I 
do not f i n d t h a t a d m i s s i o n p a r t i c u l a r l y s i g n i f i c a n t . C l a i m a n t 
s w e a r s t h a t he has no r e c o l l e c t i o n of t h a t c o n v e r s a t i o n and t h a t 
had he been aware of the h e a r i n g he would have a t t e n d e d . Those 
u n c o n t r o v e r t e d f a c t s e s t a b l i s h to my s a t i s f a c t i o n t h a t c l a i m a n t 
d i d not have n o t i c e or knowledge of the h e a r i n g and t h a t i f he had 
n o t i c e or knowledge he would have a t t e n d e d . 

I would hold t h a t c l a i m a n t ' s sworn s t a t e m e n t e s t a b l i s h e s 
t h a t c l a i m a n t d i d not have n o t i c e or knowledge of h e a r i n g . That 
f a c t i s s u f f i c i e n t to e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s which 
j u s t i f y a postponement. C o n s e q u e n t l y , c l a i m a n t d i d not waive h i s 
r i g h t to t e s t i f y . I would remand w i t h i n s t r u c t i o n s to a l l o w 
c l a i m a n t to t e s t i f y on h i s own b e h a l f . 

DONNA R. RUEGG, Claimant WCB 87-18694 
Judy Johnson (SAIF), Defense Attorney December 4, 1989 

Order on Review 
Reviewed by Board Members P e r r y and Howell. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Z u c k e r ' s o r d e r 
w h i c h : ( 1 ) upheld the SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l of her 
stomach c o n d i t i o n ; (2) d e c l i n e d to award temporary t o t a l 
d i s a b i l i t y ; (3) d e c l i n e d to award i n t e r i m compensation; and (4) 
d e c l i n e d to a s s e s s p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r 
u n t i m e l y d e n i a l . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y , 
temporary t o t a l d i s a b i l i t y , i n t e r i m compensation and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

S A I F a c c e p t e d c l a i m a n t ' s c l a i m f o r temporary g a s t r i c 
d i s o r d e r a s n o n d i s a b l i n g , and c l o s e d i t on the same day, 
November 5, 1987. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts the R e f e r e e ' s O p i n i o n w i t h the 
f o l l o w i n g comments. 

With r e s p e c t to the i n t e r i m compensation i s s u e , 
ORS 656.262(2) s t a t e s t h a t compensation i s due o n l y upon the 
e m p l o y e r ' s / i n s u r e r ' s r e c e i v i n g n o t i c e or knowledge of a " c l a i m . " 
Moreover, a c l a i m a n t i s not e l i g i b l e f o r i n t e r i m compensation 
when, a t the time of c l a i m f i l i n g , she i s o f f work f o r a r e a s o n 
u n r e l a t e d to her i n j u r y . Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . Here, 
the i n s u r e r d i d not have n o t i c e of the c l a i m u n t i l long a f t e r 
c l a i m a n t was d i s c h a r g e d from her job f o r a reaso n u n r e l a t e d to her 
i n j u r y . C o n s e q u e n t l y , the R e f e r e e c o r r e c t l y determined t h a t no 
duty to pay i n t e r i m compensation a r o s e . 
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We t u r n to the i s s u e of a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r u n t i m e l y d e n i a l of c l a i m a n t ' s c l a i m . I n s o f a r a s the 
R e f e r e e ' s o r d e r c o u l d be i n t e r p r e t e d . a s s u g g e s t i n g t h a t a b r i e f 
d e l a y i n a c c e p t i n g or denying a c l a i m cannot s u p p o r t a s s e s s m e n t of 
a p e n a l t y , we d i s a g r e e . 

ORS 656.262(10) r e q u i r e s a p e n a l t y f o r " u n r e a s o n a b l e " 
d e l a y . When t h e r e i s a b s o l u t e l y n£ r e a s o n f o r d e l a y i n payment of 
compe n s a t i o n , and no r e a s o n i s e v i d e n t from the r e c o r d , the d e l a y , 
by d e f i n i t i o n , i s u n r e a s o n a b l e , no matter how b r i e f . George J . 
K o v a r i k , 38 Van N a t t a 1381 ( 1 9 8 6 ) . Here, SAIF r e c e i v e d the c l a i m 
on September 2, 1987. On September 18, SAIF s e n t a l e t t e r t o 
c l a i m a n t ' s p h y s i c i a n r e q u e s t i n g i n f o r m a t i o n about the i n j u r y . 
S A I F d i d not r e c e i v e a r e s p o n s e from the d o c t o r u n t i l e a r l y 
November. S A I F a c c e p t e d t h e c l a i m on November 5, 1987. We 
co n c l u d e t h a t t h e r e was a good r e a s o n f o r the d e l a y ; t h u s , i t was 
not u n r e a s o n a b l e . For t h a t r e a s o n , a p e n a l t y and r e l a t e d a t t o r n e y 
f e e i s not a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r dated March 18,~1988 i s a f f i r m e d . 

ROBERTA ZEULNER, Claimant WCB 87-17817 
Black, et a l . , Claimant's Attorneys December 4, 1989 
Ronald Pomeroy (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members P e r r y and Howell. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r 
t h a t d e c l i n e d t o a s s e s s a p e n a l t y or a s s o c i a t e d a t t o r n e y f e e f o r 
the SAIF C o r p o r a t i o n ' s a l l e g e d f a i l u r e to comply w i t h a 
s t i p u l a t i o n . 

The Board a f f i r m s the order of the R e f e r e e . 

ISSUE 

Whether S A I F s h o u l d be a s s e s s e d a p e n a l t y or a s s o c i a t e d 
a t t o r n e y f e e . . 

FINDINGS OF FACT 

C l a i m a n t ' s c l a i m was i n i t i a l l y c l o s e d by a D e t e r m i n a t i o n 
Order of May, 1984, which awarded 20 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r a r i g h t w r i s t c o n d i t i o n . A second D e t e r m i n a t i o n 
Order i s s u e d i n March, 1987, s t a t i n g , i n t e r a l i a : "The t o t a l 
award to d a t e f o r the f o l l o w i n g body p a r t ( s ) i s 37.50 d e g r e e s f o r 
25 p e r c e n t l o s s of your r i g h t f o r e a r m . " (Emphasis a d d e d ) . 

I n O c t o b e r , 1987, c l a i m a n t and SAIF e n t e r e d i n t o a 
S t i p u l a t i o n and Order. The o r d e r p r o v i d e d , i n t e r a l i a : 

"The c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n 
Order dated May 1, 1984 a l l o w i n g permanent 
p a r t i a l d i s a b i l i t y of 20_ p e r c e n t . A 
subsequent D e t e r m i n a t i o n Order on March 13, 
1987 awarded _2_5 p e r c e n t d i s a b i l i t y . 

" * * * * * 

" C l a i m a n t s h a l l r e c e i v e an a d d i t i o n a l 15 
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p e r c e n t scheduled d i s a b i l i t y f o r her r i g h t arm 
i n j u r y , making the t o t a l award t o date _6_0 
p e r c e n t scheduled d i s a b i l i t y . " 
Subsequent t o the October, 1987, s t i p u l a t i o n , SAIF 

d r a f t e d an Amended S t i p u l a t i o n and Order, which i n c l u d e d t h e 
f o l l o w i n g language: 

"Claimant i s a l l o w e d a d d i t i o n a l scheduled 
permanent p a r t i a l d i s a b i l i t y o f 15 pe r c e n t 
equal t o 22.5 degrees, f o r a t o t a l award o f 
permanent p a r t i a l d i s a b i l i t y of 40 p e r c e n t 
equal t o 60 degrees." 

N e i t h e r c l a i m a n t nor her a t t o r n e y signed t h e amended 
s t i p u l a t i o n . A l e t t e r from SAIF accompanying the amended 
s t i p u l a t i o n e x p l a i n e d t h a t the o r i g i n a l , October, 1987, 
s t i p u l a t i o n , i n c o r r e c t l y s t a t e d t h a t the D e t e r m i n a t i o n Order o f 
March, 1987, had awarded 25 p e r c e n t scheduled permanent d i s a b i l i t y 
and t h a t c l a i m a n t ' s t o t a l award was 60 pe r c e n t scheduled permanent 
d i s a b i l i t y . 

ULTIMATE FINDINGS OF FACT 

The S t i p u l a t i o n and Order of October, 1987, i s 
ambiguous. The i n t e n t of the p a r t i e s was t o award c l a i m a n t an 
a d d i t i o n a l 15 p e r c e n t scheduled permanent d i s a b i l i t y , f o r a t o t a l 
award of 40 p e r c e n t . 

CONCLUSIONS OF LAW 

Claimant argues t h a t SAIF should have p a i d her 
compensation beyond the " a d d i t i o n a l 15 pe r c e n t scheduled permanent 
d i s a b i l i t y " awarded by the October, 1987, s t i p u l a t i o n . She bases 
her argument on a m i s c a l c u l a t i o n of her c u m u l a t i v e permanent 
d i s a b i l i t y from two p r i o r D e t e r m i n a t i o n o r d e r s and t h e 15 p e r c e n t 
awarded by the October 1987 s t i p u l a t i o n . C laimant's p o s i t i o n i s 
w i t h o u t m e r i t . 

Given the a m b i g u i t y i n the s t i p u l a t i o n o f October, 1987, 
co n c e r n i n g c l a i m a n t ' s t o t a l scheduled award, i . e . , whether i t i s 
40 or 60 p e r c e n t , we conclude t h a t e x t r i n s i c evidence may be 
p r o p e r l y r e l i e d upon t o show the p a r t i e s ' i n t e n t . Malor v. 
Hadley, 86 Or App 687, rev den 304 Or 280 (1987); Oregon Bank v. 
N a u t i l u s Crane & Equipment Corp., 68 Or App 131 (198 4 ) . 

SAIF's a t t e m p t t o c o r r e c t the October, 1987, s t i p u l a t i o n 
by i s s u i n g an amended s t i p u l a t i o n w i t h the c o r r e c t award f o r t he 
D e t e r m i n a t i o n Order of March, 1987, shows t h a t t h e i n t e n t i o n o f 
SAIF was t o award an a d d i t i o n a l 15 percent scheduled permanent 
d i s a b i l i t y . Moreover, i n J u l y , 1987, a SAIF c l a i m ' s examiner sent 
a l e t t e r t o c l a i m a n t ' s a t t o r n e y " c o n f i r m i n g " her o f f e r t o s e t t l e 
the m a t t e r of c l a i m a n t ' s e x t e n t o f scheduled permanent d i s a b i l i t y 
f o r an a d d i t i o n a l award of 10 p e r c e n t . I n l i g h t of these two 
e x t r i n s i c documents, we f i n d t h a t the i n t e n t i o n o f the p a r t i e s was 
t o award c l a i m a n t an a d d i t i o n a l award of 15 p e r c e n t scheduled 
permanent d i s a b i l i t y f o r a t o t a l award o f 40 p e r c e n t . 

A c c o r d i n g l y , we conclude t h a t SAIF d i d not unreasonably 
r e f u s e t h e payment o f compensation by paying c l a i m a n t an 
a d d i t i o n a l 15 p e r c e n t scheduled permanent d i s a b i l i t y , p u r s u a n t t o 
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the October, 1987, s t i p u l a t i o n . See I r e n e M. G o n z a l e z , 
38 Van N a t t a 954 (1 9 8 6 ) . We, t h e r e f o r e , d e c l i n e to a s s e s s e i t h e r 
a p e n a l t y or an a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r , dated March 8, 1988, i s a f f i r m e d . 

BARBARA KESSLER, Claimant WCB 87-15465 
Thomas 0. Carter, Claimant's Attorney December 5, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C u s h i n g and G e r n e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Tuhy's o r d e r which: (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m 
f o r m e d i c a l s e r v i c e s f o r her c u r r e n t back c o n d i t i o n s ; and (2) 
awarded a $1,250 c l a i m a n t ' s a t t o r n e y f e e . On r e v i e w the i s s u e s 
a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s i n p a r t , m o d i f i e s i n p a r t and r e v e r s e s 
i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e R e f e r e e ' s F i n d i n g s of F a c t w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s s l e e p i n g p a t t e r n change was f i r s t documented 
on A p r i l 30, 1982, which was some 20 months a f t e r her compensable 
low back i n j u r y . ( E x . 50-3). C l a i m a n t ' s mid and upper back p a i n 
f i r s t a r o s e i n 1985, around the same time t h a t she had s l i p p e d on 
a r i v e r b a n k w h i l e f i s h i n g . ( T r . 36) P r i o r to s e e k i n g m e d i c a l 
t r e a t m e n t f o r her mid and upper back c o n d i t i o n , c l a i m a n t b r i e f l y 
worked a s a j a n i t o r f o r a n o t h e r employer p e r f o r m i n g n o n s t r e s s f u l 
d u s t i n g and c l e a n i n g a c t i v i t i e s . I t wasn't u n t i l May of 1987 t h a t 
c l a i m a n t sought m e d i c a l i n t e r v e n t i o n / c h i r o p r a c t i c c a r e f o r her mid 
and upper back p a i n . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s compensable 1980 low back i n j u r y d i d not 
m a t e r i a l l y c o n t r i b u t e to her mid and upper back c o n d i t i o n f o r 
which she sought t r e a t m e n t i n 1987. 

CONCLUSIONS OF LAW AND OPINION 

We adopt the R e f e r e e ' s o p i n i o n w i t h r e g a r d to t he 
r e a s o n a b l e and n e c e s s a r y m e d i c a l expenses f o r c l a i m a n t ' s c o n t i n u e d 
low back c o n d i t i o n . However, we d i s a g r e e w i t h the R e f e r e e ' s 
o p i n i o n t h a t i t i s more p r o b a b l e than not from the e v i d e n c e t h a t 
c l a i m a n t ' s mid and upper back symptoms f o l l o w e d as a n a t u r a l 
consequence of the compensable low back i n j u r y . 

I n o r d e r to prove the c o m p e n s a b i l i t y of m e d i c a l s e r v i c e s 
f o r her mid and upper back c o n d i t i o n , c l a i m a n t . m u s t prove by a 
preponderance of the e v i d e n c e , t h a t her 1980 compensable low back 
i n j u r y m a t e r i a l l y c o n t r i b u t e d to the e x i s t e n c e of her mid and 
upper back c o n d i t i o n . Hutcheson v. Weyerhaeuser, 288 Or 51 
( 1 9 7 9 ) ; S e n t e r s v. S A I F , 91 Or App 704 (19 8 8 ) . The i s s u e of 
whether c l a i m a n t ' s c u r r e n t mid and upper back c o n d i t i o n i s 
c a u s a l l y , . r e l a t e d to the compensable, 1980, low back i n j u r y i s a 
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complex m e d i c a l q u e s t i o n . Although c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , the r e s o l u t i o n of t h i s q u e s t i o n l a r g e l y t u r n s on an 
a n a l y s i s of the m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1 9 8 5 ) ; U r i s v. Compensation Dept., 
247 Or 420, 426 (1967 ) . 

C l a i m a n t t e s t i f i e d t h a t her s l e e p i n g p a t t e r n change 
s u b s e q u e n t to her c o n t i n u e d p a i n from the compensable i n j u r y to 
her lower back, caus e d her p a i n i n her mid and upper back. 
Dr. Woodham, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , c o n c l u d e s t h a t 
c l a i m a n t was never m e d i c a l l y s t a t i o n a r y from her compensable low 
back i n j u r y and t h a t : "The symptomatology t h a t she [ c l a i m a n t ] 
p r e s e n t e d to t h i s c l i n i c w i t h [ s i c ] i s a d i r e c t m a n i f e s t a t i o n of 
the k i n e s i o p a t h i c c o n d i t i o n t h a t she i n c u r r e d . . . [ f r o m her 
compensable 1980 back i n j u r y ] . " ( E x . 70A-3) However, Dr. Woodham 
does not e x p l a i n how c l a i m a n t ' s mid and upper back c o n d i t i o n c o u l d 
be c a u s a l l y r e l a t e d to her compensable low back i n j u r y . 
F u r t h e r m o r e , Dr. Woodham's r e p o r t c o n t a i n s an i n a c c u r a t e and 
i n c o m p l e t e h i s t o r y of c l a i m a n t ' s back c o n d i t i o n . There i s no 
mention of c l a i m a n t ' s changed s l e e p i n g p a t t e r n and i t s 
r e l a t i o n s h i p between the compensable i n j u r y and the c u r r e n t 
c o n d i t i o n . There i s a l s o no mention of c l a i m a n t ' s 1985 f a l l on 
the r i v e r b a n k . 

On the o t h e r hand, Western M e d i c a l C o n s u l t a n t s ' w e l l 
r e a s o n e d and d e t a i l e d r e p o r t i n d i c a t e s no c a u s a l r e l a t i o n s h i p 
between the 1980 compensable low back i n j u r y and c l a i m a n t ' s upper 
and mid back c o n d i t i o n . We a c c o r d the c o n s u l t a n t s ' o p i n i o n more 
we i g h t s i n c e i t s c o n c l u s i o n s were both w e l l reasoned and based on 
the most complete i n f o r m a t i o n . Somers v. S A I F , 77 Or App 259 
( 1 9 8 6 ) . 

T h e r e f o r e , by t a k i n g i n t o c o n s i d e r a t i o n the f i v e y e a r 
time gap between c l a i m a n t ' s s l e e p p a t t e r n change f o l l o w i n g her 
compensable low back i n j u r y and her need f o r m e d i c a l s e r v i c e s f o r 
her mid and upper back c o n d i t i o n , as w e l l as the p e r s u a s i v e r e p o r t 
of the Western M e d i c a l C o n s u l t a n t s , we c o n c l u d e t h a t c l a i m a n t has 
not proven a m a t e r i a l c a u s a l c o n n e c t i o n between the compensable 
1980 i n j u r y and her c u r r e n t m e d i c a l s e r v i c e s f o r her mid and upper 
back c o n d i t i o n . 

The R e f e r e e awarded an a s s e s s e d f e e of $1,250 f o r 
s e t t i n g a s i d e the employer's m e d i c a l s e r v i c e s d e n i a l i n i t s 
e n t i r e t y . As a r e s u l t of our above f i n d i n g t h a t t h a t p o r t i o n of 
the d e n i a l c o n c e r n i n g c l a i m a n t ' s mid and upper back i s u p h e l d , 
c l a i m a n t ' s a t t o r n e y f e e s w i l l be m o d i f i e d . A f t e r c o n s i d e r i n g the 
f a c t o r s l i s t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t $700 i s a 
r e a s o n a b l e award f o r c l a i m a n t ' s a t t o r n e y f o r s e t t i n g a s i d e t h a t 
p o r t i o n of the m e d i c a l s e r v i c e s d e n i a l which p e r t a i n e d to the low 
back. ORDER 

The R e f e r e e ' s o r d e r , dated May 25, 1988, i s a f f i r m e d , 
m o d i f i e d , and r e v e r s e d . The s e l f i n s u r e d employer's d e n i a l i s 
r e i n s t a t e d and upheld i n s o f a r as i t p e r t a i n e d to c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r her mid and upper back c o n d i t i o n . I n 
l i e u of the R e f e r e e ' s $1,250 a t t o r n e y f e e award, c l a i m a n t ' s 
a t t o r n e y i s awarded a $700 a s s e s s e d f e e f o r s e r v i c e s a t the 
h e a r i n g . For s e r v i c e s on Board r e v i e w c o n c e r n i n g the low back 
m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d 
f e e of $300 to be p a i d by the employer. The Board a p p r o v e s a 
c l i e n t - p a i d f e e , p a y a b l e from the i n s u r e r to i t s a t t o r n e y , not to 
excee d $2,158. 
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DANNIE 0. MALAFOURIS, Claimant WCB 87-18875 
Gal ton, et a l . , Claimant's Attorneys December 5, 1989 
Tom Ewing (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
McGeorge's o r d e r which: (1) a l l o w e d the SAIF C o r p o r a t i o n to 
d i s c o u n t m e d i c a l b i l l s s u b m i t t e d by c l a i m a n t ; (2) found t h a t 
c l a i m a n t was not e n t i t l e d to temporary d i s a b i l i t y c o m p e n s a t i o n; 
and (3) d e c l i n e d to a s s e s s a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . SAIF c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s l e f t knee i n j u r y c l a i m . On r e v i e w , the 
i s s u e s a r e the v a l i d i t y of S A I F ' s a l l e g e d "back-up" d e n i a l , 
d i s c o u n t of m e d i c a l b i l l s , j u r i s d i c t i o n , and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s f a c t u a l f i n d i n g s commencing on 
page one and c o n t i n u i n g through the t h i r d f u l l p a r a g r a p h on page 
two of her o r d e r . 

CONCLUSIONS AND OPINION 

"Back-up" D e n i a l 

Once a c l a i m i s a c c e p t e d under ORS 656.262(6), the 
e m p l o y e r / i n s u r e r may not, a f t e r 60 .days have e l a p s e d from n o t i c e 
or knowledge of the c l a i m , deny the c o m p e n s a b i l i t y of t h a t c l a i m 
u n l e s s t h e r e i s a showing of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . Bauman v. S A I F , 295 Or 788, 793-94 ( 1 9 8 3 ) . 
C i t i n g Bauman, the R e f e r e e determined t h a t SAIF had a l r e a d y 
a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m and, t h e r e f o r e , was p r e c l u d e d 
from s u b s e q u e n t l y d e n y ing the c o n d i t i o n . Moreover, the R e f e r e e 
found no e v i d e n c e of f r a u d or m i s r e p r e s e n t a t i o n which would 
j u s t i f y such a r e t r o a c t i v e d e n i a l . We agree and adopt t h e 
R e f e r e e ' s o p i n i o n on t h a t i s s u e . 

S A I F n e v e r t h e l e s s a r g u e s t h a t c l a i m a n t ' s c l a i m i s a 
" n u l l i t y " (and, t h e r e f o r e , t h a t t h e r e was no "back-up" d e n i a l ) 
because c l a i m a n t d i d not f i l e the c l a i m h i m s e l f , nor d i d he i n t e n d 
to f i l e a c l a i m . SAIF c o n t e n d s t h a t i n h e r e n t i n the d e f i n i t i o n of 
the word " c l a i m " i s an i n t e n t on the p a r t of the c l a i m a n t to make 
a c l a i m . We d i s a g r e e . 

A c l a i m i s d e f i n e d as "a w r i t t e n r e q u e s t f o r 
compensation from a s u b j e c t worker or someone on the w o r k e r ' s 
b e h a l f . . . ." ORS 656.005(6) (emphasis added). I n t h i s c a s e , 
the h o s p i t a l f i l e d the c l a i m on c l a i m a n t ' s b e h a l f . The s t a t u t e 
makes no r e f e r e n c e to " i n t e n t . " Nor has SAIF r e f e r r e d us to any 
c a s e l a w on t h i s q u e s t i o n . We c o n c l u d e t h a t S A I F ' s argument i s 
w i t h o u t m e r i t . 

D i s c o u n t of M e d i c a l B i l l s 

C l a i m a n t a r g u e s t h a t SAIF s h o u l d not be a l l o w e d to 
d i s c o u n t the b i l l s he s u b m i t t e d almost two y e a r s a f t e r h i s i n j u r y 
b e c a u s e former OAR 436^-10-090(10) a p p l i e s o n l y to b i l l s s u b m i t t e d 
by m e d i c a l s e r v i c e p r o v i d e r s , not b i l l s s u b m i t t e d by c l a i m a n t s . 

ORS 656.248 g i v e s the D i r e c t o r the a u t h o r i t y to 
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promulgate r u l e s f o r medical fee schedules. Moreover, d i s p u t e s 
r e g a r d i n g the amount of the fee t o which a medical s e r v i c e 
p r o v i d e r i s e n t i t l e d are excluded from the j u r i s d i c t i o n o f the 
Hearings D i v i s i o n . ORS 656.704(3). See Haynes v. Weyerhaeuser 
Co., 75 Or App 262 (1985).- We f i n d t h a t the Referee l a c k e d 
j u r i s d i c t i o n t o address the i s s u e of SAIF's d i s c o u n t i n g o f the 
b i l l i n g s f o r c l a i m a n t ' s m e d i c a l s e r v i c e s . A c c o r d i n g l y , we vacate 
t h a t p o r t i o n of the Referee's order which addressed t h i s i s s u e . 

J u r i s d i c t i o n 

Claimant argues t h a t the iss u e o f temporary d i s a b i l i t y 
was not be f o r e the Referee a t h e a r i n g and t h a t she should not have 
made such a d e t e r m i n a t i o n . We agree. 

The Referee's scope of review i s l i m i t e d t o i s s u e s 
r a i s e d by the p a r t i e s a t h e a r i n g . Stephen W. M i l e s , 41 Van Natt a 
442 ( 1 9 8 9 ) ; A l l e n B. Cooper, 40 Van Natt a 1915 (1988). We f i n d 
t h a t temporary d i s a b i l i t y was not r a i s e d b e f o r e the Referee a t 
h e a r i n g ; t h u s , she lacked j u r i s d i c t i o n t o address the i s s u e . 
A c c o r d i n g l y , we vacate t h a t p o r t i o n of the Referee's o r d e r . 

P e n a l t y and A t t o r n e y Fee 

At h e a r i n g , c l a i m a n t a l l e g e d t h a t SAIF's d e n i a l o f h i s 
l e f t knee c l a i m was unreasonable because i t was unsupported by any 
f a c t s s u p p o r t i n g a "back-up" d e n i a l . On re v i e w , c l a i m a n t does not 
p r e s e n t any argument r e g a r d i n g the reason SAIF's d e n i a l was 
unreasonable. Given the f a c t s here, we conclude t h a t SAIF's 
conduct was not unreasonable. The Referee found t h a t SAIF had a 
l e g a l and f a c t u a l b a s i s f o r a t t e m p t i n g t o e s t a b l i s h f r a u d o r 
m i s r e p r e s e n t a t i o n r e g a r d i n g c l a i m a n t ' s c l a i m . We agree. 

I n the a l t e r n a t i v e , f o r the f i r s t time on Board r e v i e w , 
c l a i m a n t argues t h a t SAIF's d e n i a l was u n t i m e l y . Since t h a t i s s u e 
was not r a i s e d a t h e a r i n g nor c o n s i d e r e d by the Referee, we 
d e c l i n e t o c o n s i d e r i t . R i c h a r d L. White, 41 Van Natt a 795 (1 9 8 9 ) . 

ORDER 
The Referee's o r d e r dated A p r i l 25, 1988 i s a f f i r m e d i n 

p a r t and vacated i n p a r t . 

CANDICE I . PHILLIPS, Claimant WCB 87-18818 
Quintin B. E s t e l l , Claimant's Attorney December 5, 1989 
Jeff Gerner (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
M. Johnson's or d e r t h a t : ( 1 ) awarded an a d d i t i o n a l 5 p e r c e n t 
(16 degrees) unscheduled permanent d i s a b i l i t y f o r her low back 
c o n d i t i o n , beyond a D e t e r m i n a t i o n Order t h a t awarded 10 p e r c e n t 
(32 d e g r e e s ) ; and (2) d e c l i n e d t o award scheduled permanent 
d i s a b i l i t y f o r her l e f t l e g c o n d i t i o n . 

The Board a f f i r m s i n p a r t and reverses i n p a r t t h e o r d e r 
of the Referee. 

ISSUES 

1. The e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r her low back c o n d i t i o n . 
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2. The e x t e n t of c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y f o r her l e f t l e g c o n d i t i o n . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s " F a c t s " , both 
u n c o n t r o v e r t e d and found, and makes the f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

C l a i m a n t e x p e r i e n c e s f r e q u e n t r a d i a t i n g p a i n i n t o her 
l e f t lower e x t r e m i t y . That p a i n i m p a i r s her a b i l i t y to walk and 
c l i m b . 

CONCLUSIONS OF LAW 

Unscheduled D i s a b i l i t y 

The t e s t f o r d e t e r m i n i n g the e x t e n t of u n s c h e d u l e d 
permanent d i s a b i l i t y i s " l o s s of e a r n i n g c a p a c i t y . " 
ORS 6 5 6 . 2 1 4 ( 5 ) . 

Although we a g r e e w i t h the R e f e r e e ' s award of 
u n s c h e d u l e d permanent d i s a b i l i t y , we d i s a g r e e w i t h h i s 
c o n s i d e r a t i o n of her s c h e d u l e d d i s a b i l i t y i n a r r i v i n g a t t h a t 
award. 

C l a i m a n t has a compensable h e r n i a t e d n u c l e u s p u l p o s u s a t 
L5-S1, r e s u l t i n g i n " m i l d " permanent p h y s i c a l impairment. She i s 
o n l y 29 y e a r s of age, however, and has o b t a i n e d c e r t i f i c a t i o n a s 
an Emergency M e d i c a l T e c h n i c i a n - 4 . I n a d d i t i o n , she has a broad 
range of work e x p e r i e n c e w i t h i n the h e a l t h c a r e f i e l d . 

C o n s i d e r i n g c l a i m a n t ' s l e v e l of permanent p h y s i c a l 
impairment, her r e l a t i v e y o u t h , her p r i o r work e x p e r i e n c e , and her 
t r a n s f e r a b l e s k i l l s w i t h i n the h e a l t h c a r e f i e l d , we c o n c l u d e t h a t 
the R e f e r e e ' s a d d i t i o n a l award of 5 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y , f o r a t o t a l award of 15 p e r c e n t , a d e q u a t e l y 
compensates c l a i m a n t f o r her permanent l o s s of e a r n i n g c a p a c i t y 
due to her compensable i n j u r y . 

S c h e d u l e d D i s a b i l i t y 

F i n d i n g t h a t c l a i m a n t ' s l e f t l e g d i s a b i l i t y "emanates 
from her low back i n j u r y [ , ] " the R e f e r e e d e c l i n e d to award 
s c h e d u l e d permanent d i s a b i l i t y . Although we have no q u a r r e l w i t h 
the R e f e r e e ' s . f i n d i n g , we d i s a g r e e w i t h h i s f a i l u r e to award 
s c h e d u l e d permanent d i s a b i l i t y . 

As t h e R e f e r e e c o r r e c t l y noted i n h i s o r d e r ; a s e p a r a t e 
but a d d i t i o n a l award s h o u l d be made f o r l o s s of f u n c t i o n of a 
s c h e d u l e d body p a r t , even though the s c h e d u l e d impairment i s 
t r a c e a b l e t o an i n j u r y to an u n s c h e d u l e d p o r t i o n of the body. 
V i c t o r i a W. Fox, 37 Van N a t t a 10, 11 (1985); see a l s o F o s t e r v. 
S A I F , 259 Or 8 6 / 9 1 ( 1 9 7 1 ) ; Olds v. S u p e r i o r F a s t F r e i g h t , 
T6~Or App 673 ( 1 9 7 8 ) . : : 

Here, c l a i m a n t e x p e r i e n c e s f r e q u e n t p a i n i n her l e f t 
lower e x t r e m i t y . As a r e s u l t , her a b i l i t y to walk and c l i m b a r e 
i m p a i r e d . I n the l i g h t of t h a t impairment, which we view as 
m i n i m a l , we c o n c l u d e t h a t her l e f t l e g p a i n i s d i s a b l i n g . 

A c c o r d i n g l y , an award of 5 p e r c e n t s c h e d u l e d permanent 
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d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r her permanent l o s s 
of use or f u n c t i o n i n her l e f t l e g . 

ORDER 

The R e f e r e e ' s o r d e r , dated May 5, 1988, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t d e c l i n e d to award s c h e d u l e d permanent d i s a b i l i t y i s 
r e v e r s e d . C l a i m a n t i s awarded 5 p e r c e n t (7.5 d e g r e e s ) f o r her 
s c h e d u l e d l o s s of use or f u n c t i o n i n her l e f t l e g . A l l r e m a i n i n g 
p o r t i o n s of the R e f e r e e ' s o r d e r a r e a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e , p a y a b l e 
out of c l a i m a n t ' s c ompensation, e q u a l to 25 p e r c e n t of the 
i n c r e a s e d compensation awarded by t h i s o r d e r , p r o v i d e d t h a t the 
t o t a l of f e e s approved by the R e f e r e e and the Board do not exceed 
$3,800. 

ROY E. SPEIGHT, Claimant WCB 89-06178 & 88-17191 
Patrick K. Mackin, Claimant's Attorney December 5, 1989 
Roy M i l l e r (SAIF), Defense Attorney Order Denying Motion to Dismiss 
Jacqueline A. Weber, Defense Attorney 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g S a f e c o 
I n s u r a n c e ' s r e q u e s t f o r r e v i e w of a R e f e r e e ' s o r d e r on the grounds 
t h a t S a f e c o d i d not r e q u e s t r e v i e w . The motion i s d e n i e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d October 10, 1989. On 
O c t o b e r 26, 1989, the Board's P o r t l a n d o f f i c e r e c e i v e d a "Request 
f o r Review" from S a f e c o . The r e q u e s t s t a t e d as f o l l o w s : 

"Respondent S a f e c o I n s u r a n c e Company 
r e s p e c t f u l l y r e q u e s t s t h a t the Workers' 
Compensation Board r e v i e w the r e f e r e e ' s 
O p i n i o n and Order made and e n t e r e d on 
October 10, 1989, l e s s than 30 days b e f o r e 
the date of t h i s Request f o r Review." 

A c o v e r l e t t e r accompanying the r e q u e s t was a d d r e s s e d to 
the R e f e r e e a t the H e a r i n g s D i v i s i o n f o r the Board a t i t s P o r t l a n d 
o f f i c e . The r e q u e s t i n c l u d e d a c e r t i f i c a t e of p e r s o n a l s e r v i c e by 
m a i l upon the o t h e r p a r t i e s to the p r o c e e d i n g and t h e i r r e s p e c t i v e 
c o u n s e l s . 

On November 2, 1989, the Board m a i l e d a 
c o m p u t e r - g e n e r a t e d l e t t e r to the p a r t i e s acknowledging a r e q u e s t 
f o r r e v i e w . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the o r d e r i s m a i l e d to the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. 
ORS 656.289(3). The time w i t h i n which to a p p e a l an o r d e r 
c o n t i n u e s to run, u n l e s s the o r d e r has been " s t a y e d , " withdrawn, 
or m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. Wright, 80 Or App 444 
( 1 9 8 6 ) ; F i s c h e r v. S A I F , 76 Or App 656, 659 ( 1 9 8 6 ) . 

The r e q u e s t f o r r e v i e w by the Board of a R e f e r e e ' s o r d e r 
need o n l y s t a t e t h a t the p a r t y r e q u e s t s a r e v i e w of the o r d e r . 
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ORS 656.295(1). While no "magic words" a r e r e q u i r e d f o r 
c o m p l i a n c e , the s t a t u t e c o n t e m p l a t e s a modicum of i n f o r m a t i o n 
s u f f i c i e n t to p r o p e r l y i d e n t i f y a document as a p a r t y ' s r e q u e s t 
f o r Board r e v i e w of a R e f e r e e ' s o r d e r . Gerardo V. Soto, J r . , 
35 Van N a t t a 1801, 1803 ( 1 9 8 3 ) . Where a p a r t y has not e x p r e s s l y 
r e q u e s t e d Board r e v i e w , but t h e i r i n t e n t i o n to do so i s both c l e a r 
and u n m i s t a k a b l e , we have c o n c l u d e d t h a t we have- j u r i s d i c t i o n 
p u r s u a n t to ORS 656.295. See R o c h e l l e M. Gordon, 40 Van N a t t a 
1808 (1988). 

C l a i m a n t c o n t e n d s t h a t S a f e c o ' s r e q u e s t s h o u l d be 
d i s m i s s e d because the r e q u e s t was m a i l e d to the R e f e r e e , not the 
Board. I n s u p p o r t of h i s c o n t e n t i o n , c l a i m a n t r e l i e s upon 
Myron A. Schmidt, 41 Van N a t t a 896 ( 1 9 8 9 ) , and June M. ^Hejduk, 41 
Van N a t t a 887 TT989), where we c o n c l u d e d t h a t the Board l a c k e d 
j u r i s d i c t i o n to c o n s i d e r a l l e g e d r e q u e s t s f o r r e v i e w which had 
been d i r e c t e d to the R e f e r e e who had i s s u e d the o r d e r . We 
c o n s i d e r t h i s c a s e to be d i s t i n g u i s h a b l e from the a f o r e m e n t i o n e d 
d e c i s i o n s . 

As i n Schmidt and Hejduk, the p r e s e n t r e q u e s t was 
d i r e c t e d to the R e f e r e e . However, i n each of those c a s e s , the 
r e q u e s t i n g p a r t y was a s k i n g the R e f e r e e to t a k e f u r t h e r a c t i o n , 
i . e . , s e t a s i d e or v a c a t e the p r i o r o r d e r . S i n c e the i n t e n t i o n of 
the r e q u e s t i n g p a r t y was both c l e a r and u n m i s t a k a b l e , we h e l d t h a t 
Board r e v i e w had not been sought. 

Here, i n c o n t r a s t to the Schmidt and Hejduk d e c i s i o n s , 
S a f e c o d i d not r e q u e s t the R e f e r e e to take any a c t i o n . Although 
the c o v e r l e t t e r which accompanied i t s r e q u e s t was a d d r e s s e d to 
the R e f e r e e , the r e q u e s t i t s e l f was e x p r e s s l y t i t l e d "Request f o r 
Review" and s p e c i f i c a l l y s t a t e d t h a t S a f e c o was r e q u e s t i n g Board 
r e v i e w of the R e f e r e e ' s October 10, 1989 o r d e r . 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t the i n t e n t i o n 
e x p r e s s e d i n S a f e c o ' s r e q u e s t i s both c l e a r and u n m i s t a k a b l e , 
i . e . , i t was r e q u e s t i n g Board r e v i e w of the R e f e r e e ' s o r d e r . 
Inasmuch as S a f e c o ' s r e q u e s t was r e c e i v e d by a permanently s t a f f e d 
o f f i c e of the Board and c o p i e s were a l s o m a i l e d to the r e m a i n i n g 
p a r t i e s w i t h i n 30 days of the R e f e r e e ' s October 10, 1989 o r d e r , we 
c o n c l u d e t h a t we have j u r i s d i c t i o n to c o n s i d e r t h i s c a s e . 
ORS 656.289 (3 ); 656.295(1 ) , ( 2 ) ; OAR 438-05-046 ( 1 ) ( a ) . 

A c c o r d i n g l y , the motion to d i s m i s s i s d e n i e d . Upon 
r e c e i p t of the h e a r i n g t r a n s c r i p t , c o p i e s w i l l be d i s t r i b u t e d to 
the p a r t i e s and a b r i e f i n g s c h e d u l e w i l l be implemented. 
T h e r e a f t e r , the c a s e w i l l be docketed f o r r e v i e w . 

I T IS.SO ORDERED. 

GEORGE VAN DAM, Claimant WCB 86-11743 
Donald L. Dickerson, Claimant's Attorney December 5, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e H e i d ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r a knee and l e g c o n d i t i o n . On r e v i e w , the s o l e i s s u e i s 
c o m p e n s a b i l i t y . 

We r e v e r s e . 
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FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t and u l t i m a t e 
f a c t . 

CONCLUSIONS OF LAW AND OPINION 

To p r e v a i l on h i s o c c u p a t i o n a l disease c l a i m , c l a i m a n t 
must demonstrate t h a t h i s work a c t i v i t i e s , when compared t o 
nonwork a c t i v i t i e s , were t he major c o n t r i b u t i n g cause o f the onset 
of h i s knee and l e g c o n d i t i o n . See former ORS. 656 . 802 (1) ( a ) ; 
D e t h l e f s v. Hyster Co., 295 Or 298, 310 (1983); Devereaux v. North 
P a c i f i c I n s . Co., 74 Or App 388 (1985). 

I n f i n d i n g t h e c l a i m compensable, t he Referee r e l i e d on 
a t e m p o r a l r e l a t i o n s h i p between the onset o f c l a i m a n t ' s c o n d i t i o n 
and h i s work a c t i v i t y , and the absence o f evidence i n d i c a t i n g t h a t 
o f f - w o r k a c t i v i t i e s c o n t r i b u t e d t o the c o n d i t i o n . He concluded 
t h a t t h i s evidence was s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y 
under the Court of Appeals d e c i s i o n i n Ford v. SAIF, 71 Or App 825 
(19 8 5 ) . On re v i e w , SAIF contends t h a t c l a i m a n t has not c a r r i e d 
h i s burden of p r o v i n g c o m p e n s a b i l i t y . We agree. 

We do not d i s p u t e the Referee's f i n d i n g t h a t c l a i m a n t i s 
a c r e d i b l e w i t n e s s , and we r e c o g n i z e t h a t h i s l a y t e s t i m o n y i s 
p r o b a t i v e . However, t he med i c a l evidence i s c o n t r a r y t o 
c l a i m a n t ' s p o s i t i o n . Absent a p e r s u a s i v e medical o p i n i o n 
s u p p o r t i n g c o m p e n s a b i l i t y , a temporal r e l a t i o n s h i p between 
c l a i m a n t ' s symptoms and work a c t i v i t i e s i s not s u f f i c i e n t t o s a t i s f y 
h i s burden of p r o o f . See A l l i e v. SAIF, 79 Or App 284, 287 ( 1 9 8 6 ) ; 
John B. Gu e r r e r o , 40 Van N a t t a 922 (198 8 ) . 

This case i s d i s t i n g u i s h a b l e from Ford v. SAIF, s u p r a . , 
t h e d e c i s i o n r e l i e d on by the Referee. I n Ford, the c o u r t found 
c l a i m a n t ' s h e a r i n g l o s s compensable based, i n p a r t , on the e x i s t e n c e 
of a tempo r a l r e l a t i o n s h i p between the h e a r i n g l o s s and c l a i m a n t ' s 
work a c t i v i t y . However, the med i c a l evidence i n t h a t case e i t h e r 
s upported c o m p e n s a b i l i t y or was n e u t r a l on the c a u s a t i o n i s s u e . I n 
p a r t i c u l a r , the medical evidence e s t a b l i s h e d t h a t c l a i m a n t ' s h e a r i n g 
l o s s was due t o no i s e exposure, and medical o p i n i o n s from two 
c o n s u l t i n g h e a r i n g s p e c i a l i s t s i n d i c a t e d t h a t c l a i m a n t ' s work 
a c t i v i t y was the p r i m a r y source o f no i s e exposure. Here, a l l 
m e d i c a l o p i n i o n i s c o n t r a r y t o c l a i m a n t ' s p o s i t i o n . Accord Bradshaw 
v. SAIF, 69 Or App 587 (1984) ( t e m p o r a l r e l a t i o n s h i p s u f f i c i e n t 
where medical o p i n i o n s u p p o r t s c o m p e n s a b i l i t y ) . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has not c a r r i e d h i s 
burden o f p r o v i n g c o m p e n s a b i l i t y , and we re v e r s e the Referee's 
d e c i s i o n . 

ORDER 

The Referee's o r d e r , dated February 3, 1988, i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and upheld. 
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LELAND CHASE, Claimant WCB 87-06198 
Stebbins & Coffey, Claimant's Attorneys December 6, 1989 
B r i a n L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The s e l f - i n s u r e d employer requests review of Referee 
B l e v i n s ' o r d e r which g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , 
whereas p r i o r D e t e r m i n a t i o n Orders had awarded a t o t a l o f 
45 p e r c e n t (144 degrees) unscheduled permanent d i s a b i l i t y f o r a 
neck and s h o u l d e r i n j u r y . The i s s u e i s e x t e n t of permanent 
d i s a b i l i t y , i n c l u d i n g c l a i m a n t ' s e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant was 60 years of age a t h e a r i n g . He i s a former 
s e r v i c e manager f o r a Coos Bay aut o m o t i v e c e n t e r . He was employed 
as the s e r v i c e manager f o r 12 y e a r s , b e g i n n i n g i n February 1973. 
From 1963 t o 1973, he was s e l f - e m p l o y e d as a s e r v i c e s t a t i o n 
owner/manager and worked as a s e r v i c e s t a t i o n mechanic f o r 15 years 
p r i o r t o t h a t . He served i n the Navy from 1944 t o 1948. He i s a 
h i g h school g r a d u a t e . 

On January 4, 1985, c l a i m a n t i n j u r e d h i s neck and l e f t 
s h o ulder a t work w h i l e p u l l i n g a t i r e down from an overhead r a c k . 
Claimant evidenced c e r v i c a l nerve r o o t impingement, and on 
January 25, 1985, Dr. Golden, M.D., performed a c e r v i c a l 
laminectomy a t C6-7. 

Claimant's c o n d i t i o n improved f o l l o w i n g the s u r g e r y ; 
however, he c o n t i n u e d t o e x p e r i e n c e some i n t e r m i t t e n t neck p a i n 
near the s u r g i c a l s i t e . I n May 1985, c l a i m a n t e n r o l l e d i n the 
Callahan Center f o r v o c a t i o n a l e v a l u a t i o n and work h a r d e n i n g . At 
t h a t t i m e , he was capable of r e t u r n i n g t o work i n the l i g h t - m e d i u m 
range. During the May 1985 e v a l u a t i o n , c l a i m a n t e x h i b i t e d 
e x c e l l e n t r e a d i n g and a r i t h m e t i c s k i l l s . He was found t o have a 
l a r g e v a r i e t y of a p t i t u d e s and t r a n s f e r a b l e s k i l l s . 

C laimant wanted t o r e t u r n t o work f o r the . a t - i n j u r y 
employer. However, subsequent t o h i s January 1985 i n j u r y , t h e 
s e r v i c e c e n t e r c l o s e d . Claimant worked w i t h h i s v o c a t i o n a l 
c o u n s e l o r t o l o c a t e employment a t one of the employer's o t h e r 
a u t o m o t i v e s e r v i c e c e n t e r l o c a t i o n s . However, no p o s i t i o n s were 
o f f e r e d t o c l a i m a n t . 

A D e t e r m i n a t i o n Order issued on October 4, 1985, 
awarding c l a i m a n t 15 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . Claimant began t r e a t i n g w i t h Dr. B e r t , o r t h o p e d i s t , 
i n November 1985. I n May 1986, the c l a i m was reopened. 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t on 
January 20, 1987. The panel diagnosed: (1) s t a t u s post diskectomy 
and foraminotomy a t C6-7, w i t h r e s i d u a l s ; (2) s p o n d y l o s i s , c e r v i c a l 
s p i n e ; (3) adhesive c a p s u l i t i s , both s h o u l d e r s , r e l a t i o n t o 
i n d u s t r i a l i n j u r y u n c l e a r ; (4) p o s s i b l e e a r l y Parkinson's d i s e a s e , 
u n r e l a t e d t o i n d u s t r i a l i n j u r y ; (5) glaucoma, u n r e l a t e d t o i n j u r y ; 
and (6) p r o s t a t i s m , u n r e l a t e d t o i n d u s t r i a l i n j u r y . Dr. Tearse, 
n e u r o l o g i s t , conducted an independent medical e x a m i n a t i o n on 
March 16, 1987. 

A second D e t e r m i n a t i o n Order issued A p r i l 13, 1987, 
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awarding c l a i m a n t an a d d i t i o n a l 30 p e r c e n t unscheduled permanent 
d i s a b i l i t y f o r a t o t a l o f 45 p e r c e n t unscheduled d i s a b i l i t y . On 
J u l y 21, 1 9 8 7 , c l a i m a n t was awarded S o c i a l S e c u r i t y d i s a b i l i t y 
b e n e f i t s , e f f e c t i v e October -14, 1 9 8 6 . 

Claimant requested a h e a r i n g on the A p r i l 1987 
D e t e r m i n a t i o n Order. At the time of h e a r i n g , c l a i m a n t was ab l e t o 
care f o r h i m s e l f . He was ab l e t o d r i v e , and he walked up t o two 
m i l e s each day f o r e x e r c i s e . He was able t o g r o c e r y shop and c a r r y 
g r o c e r y bags from the s t o r e t o h i s c a r . 

Claimant cooperated w i t h v o c a t i o n a l e f f o r t s made on h i s 
b e h a l f i n a t t e m p t i n g t o r e g a i n employment w i t h the employer i n 
anoth e r c i t y . However, c l a i m a n t ' s a c t i v e seek work e f f o r t s ended 
i n November 1 9 8 5 , when h i s t r e a t i n g d o c t o r , Dr. B e r t , M.D., 
r e s t r i c t e d him from c o n d u c t i n g a d d i t i o n a l j o b search a c t i v i t i e s . 
A l t h o u g h c l a i m a n t d i d not a c t i v e l y search f o r work a f t e r November 
1 9 8 5 , he c o n t i n u e d t o cooperate w i t h h i s v o c a t i o n a l c o u n s e l o r u n t i l 
she determined v o c a t i o n a l s e r v i c e s would not a i d c l a i m a n t ' s 
reemployment g i v e n h i s age, p h y s i c a l l i m i t a t i o n s and o t h e r 
p e r t i n e n t s o c i a l and e d u c a t i o n a l f a c t o r s . 

FINDINGS OF ULTIMATE FACT 

Claimant possesses s k i l l s and a p t i t u d e s t r a n s f e r a b l e t o a 
l a r g e number of l i g h t d u t y and medium duty j o b s . However, he i s 
p h y s i c a l l y d i s a b l e d from p e r f o r m i n g any work o t h e r than o f a 
sedentary n a t u r e , w i t h l i f t and c a r r y l i m i t a t i o n s not t o exceed 
10 pounds, and r e s t r i c t i o n s on overhead r e a c h i n g and bending o f the 
upper t o r s o . Claimant has no t r a n s f e r a b l e s k i l l s t h a t would enable 
him t o pe r f o r m s e d e n t a r y work. Claimant's age makes i t i m p r a c t i c a l 
t o r e t r a i n him f o r sedentary work t h a t w i l l p e r m i t him t o 
e f f e c t i v e l y s e l l h i s s e r v i c e s i n the market p l a c e . Claimant has 
cooperated w i t h v o c a t i o n a l e f f o r t s made on h i s b e h a l f . P r i o r t o 
the worsening of h i s c o n d i t i o n and the reopening o f h i s c l a i m i n 
1 9 8 6 , he e x h i b i t e d a w i l l i n g n e s s t o seek employment w i t h i n h i s 
l i m i t a t i o n s . I n any ev e n t , c o n s i d e r i n g c l a i m a n t ' s permanent 
impairment and r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , i t i s f u t i l e f o r 
him t o seek work. 

CONCLUSIONS AND OPINION 
The Referee determined c l a i m a n t was p h y s i c a l l y l i m i t e d t o 

p e r f o r m i n g sedentary work and on t h a t b a s i s found c l a i m a n t 
permanently and t o t a l l y d i s a b l e d as of March 16, 1 9 8 7 . We agree. 

ORS 6 5 6 . 2 0 6 ( l ) ( a ) d e f i n e s permanent t o t a l d i s a b i l i t y as 
t h e : " l o s s ... of use or f u n c t i o n of any scheduled or unscheduled 
p o r t i o n o f the body which permanently i n c a p a c i t a t e s the worker from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 

Claimant i s not t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d . 
Dr. B e r t , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , has i n d i c a t e d t h a t 
c l a i m a n t may r e t u r n t o sedentary work w i t h l i f t i n g and c a r r y i n g 
r e s t r i c t i o n s o f no more than 10 pounds. The Orthopaedic 
C o n s u l t a n t s s t a t e d t h a t c l a i m a n t c o u l d r e t u r n t o work a t a j o b t h a t 
was " c o m p l e t e l y s e d e n t a r y . " Dr. Tearse pl a c e d l i f t i n g r e s t r i c t i o n s 
of f i v e t o ten pounds should c l a i m a n t r e t u r n t o work. Claimant i s 
abl e t o care f o r h i m s e l f . He i s able t o d r i v e and walks up t o two 
m i l e s per day f o r e x e r c i s e . He i s able t o g r o c e r y shop and c a r r y 
g r o c e r y bags from the s t o r e t o h i s c a r . 
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A l t h o u g h c l a i m a n t i s not t o t a l l y p h y s i c a l l y 
i n c a p a c i t a t e d , he can s t i l l e s t a b l i s h e n t i t l e m e n t t o a permanent 
t o t a l d i s a b i l i t y .award under the s o - c a l l e d "odd l o t " d o c t r i n e . 
Under t h a t d o c t r i n e , c l a i m a n t may e s t a b l i s h permanent t o t a l 
d i s a b i l i t y . d u e t o a c o m b i n a t i o n of h i s p h y s i c a l c o n d i t i o n and 
c e r t a i n nonmedical f a c t o r s , such as age, e d u c a t i o n , and work 
e x p e r i e n c e . C l a r k v. Boise Cascade Corp., 72 Or App 397, 399 
(1 9 8 5 ) . I f c l a i m a n t r e l i e s on the "odd l o t " d o c t r i n e , he i s . 
r e q u i r e d t o make reasonable e f f o r t s t o f i n d work,, u n l e s s j o b 
seekin g a c t i v i t i e s would be f u t i l e . ORS 656.206(3); Welch v. 
B a n n i s t e r P i p e l i n e , 70 Or App 699, 701 (1 9 8 4 ) , r ev den 298 Or 470 
(1985 ) . ; 

V o c a t i o n a l s t u d i e s i n d i c a t e t h a t c l a i m a n t has a number of 
t r a n s f e r a b l e s k i l l s t h a t c o u l d be marketable i f he was capable o f 
l i g h t d u t y or he a v i e r employment. Of over 4000 jobs i n i t i a l l y 
searched, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , Ms. Wicks, narrowed her 
search down t o 12 jobs which may have been s u i t a b l e f o r c l a i m a n t 
g i v e n h i s s k i l l s and p h y s i c a l l i m i t a t i o n s . Yet, upon f u r t h e r 
r e v i e w , she found none o f the 12 jobs were a p p r o p r i a t e f o r 
c l a i m a n t . V o c a t i o n a l e x p e r t , Mr. D i b b l e , t e s t i f y i n g a t c l a i m a n t ' s 
S o c i a l S e c u r i t y D i s a b i l i t y h e a r i n g , i d e n t i f i e d f i v e jobs c l a i m a n t 
had t he necessary s k i l l s t o p e r f o r m i f he had been r e l e a s e d t o 
l i g h t d uty work. However, a l l of these p o s s i b i l i t i e s were 
e l i m i n a t e d when c l a i m a n t was r e s t r i c t e d t o sedentary work. 
C o n s i d e r i n g c l a i m a n t ' s r e s t r i c t i o n t o sedentary employment, 
v o c a t i o n a l c o n s u l t a n t , Mr. McNaught, opined c l a i m a n t was 
unemployable. F i n a l l y , the judge a t c l a i m a n t ' s S o c i a l S e c u r i t y 
h e a r i n g i n 1987 found c l a i m a n t unemployable as of October 14, 1986. 

Based on t h i s e v i d e n c e , we conclude t h a t c l a i m a n t ' s 
advanced age and l a c k of s k i l l s t r a n s f e r a b l e t o s e d e n t a r y - t y p e work 
do not p e r m i t him t o e f f e c t i v e l y s e l l h i s s e r v i c e s i n the j o b 
market. We agree w i t h v o c a t i o n a l e x p e r t , Mr. McNaught, t h a t i f 
c l a i m a n t were 20 years younger, he would be an e x c e l l e n t c a n d i d a t e 
f o r r e t r a i n i n g . However, we p l a c e g r e a t weight on the adverse 
e f f e c t c l a i m a n t ' s age would have on h i s e m p l o y a b i l i t y and conclude 
t h a t r e t r a i n i n g a t t h i s date i s not r e a l i s t i c and would not make 
h i s s e r v i c e s any more mar k e t a b l e than they are a t p r e s e n t . I n any 
eve n t , c l a i m a n t must be r a t e d as of the date o f h e a r i n g , not as o f 
some f u t u r e date f o l l o w i n g r e t r a i n i n g . Gettman v. SAIF, 289 Or 609 
(1980). 

Along t h i s same l i n e o f r e a s o n i n g , we f i n d c l a i m a n t has 
made a reasonable e f f o r t t o f i n d employment. Claimant has a t a l l 
times cooperated w i t h v o c a t i o n a l e f f o r t s made on h i s b e h a l f . The 
employer a c c u r a t e l y notes t h a t c l a i m a n t has not a c t i v e l y looked f o r 
work s i n c e 1985. However, c l a i m a n t ' s p h y s i c i a n , Dr. B e r t , 
r e s t r i c t e d c l a i m a n t from work search a c t i v i t i e s a f t e r the c l a i m was 
reopened i n November 1985. A l t h o u g h c l a i m a n t has done n o t h i n g i n 
terms o f work search s i n c e the c l a i m was c l o s e d i n A p r i l 1987, we 
f i n d t h a t he i s excused from t h i s r e q u irement because o f the 
f u t i l i t y of the sear c h . Nonmedical f a c t o r s , such as age and 
t r a n s f e r a b l e s k i l l s , which e s t a b l i s h permanent t o t a l d i s a b i l i t y 
under t he "odd l o t d o c t r i n e " may, as i n t h i s case, make seek-work 
e f f o r t s f u t i l e , . SAIF v. Simpson, 88 Or App 638 (1 9 8 7 ) ; See a l s o 
Georgia P a c i f i c Corp. v. P e r r y , 92 Or App 56 (198 8 ) . C o n s i d e r i n g 
c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s , advanced age and l i m i t e d 
t r a n s f e r a b l e s k i l l s , we conclude t h a t i t would be f u t i l e f o r him t o 
seek f u r t h e r employment. 
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The employer contends t h a t the Referee e r r e d i n 
d e t e r m i n i n g t h a t c l a i m a n t i s l i m i t e d t o sedentary work and t h a t , i n 
f a c t , c l a i m a n t i s capable of l i g h t d u t y work. O b v i o u s l y , i f t h i s 
were the case, c l a i m a n t would have a number of j o b o p p o r t u n i t i e s 
f o r which he has t r a n s f e r a b l e s k i l l s . However, we agree w i t h the 
Referee t h a t , based on c l a i m a n t ' s l i f t and c a r r y r e s t r i c t i o n s a l o n g 
w i t h r e s t r i c t i o n s on c l a i m a n t ' s a b i l i t y t o reach and bend, h i s 
p h y s i c a l c a p a c i t y i s p r o p e r l y i n the sedentary c a t e g o r y . 

A c c o r d i n g l y , we agree w i t h the,Referee t h a t c l a i m a n t has 
e s t a b l i s h e d h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . 
C l a i m a n t ' s p h y s i c a l l i m i t a t i o n s combined w i t h the "odd l o t " f a c t o r s 
o f age, e d u c a t i o n and t r a i n i n g e s t a b l i s h c l a i m a n t ' s permanent and 
t o t a l d i s a b i l i t y . See Lee v. F r e i g h t l i n e r Corp., 77 Or App 238 
( 1 9 8 4 ) . 

Claimant's c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable c a r r i e r - p a i d fee f o r s e r v i c e s rendered on Board r e v i e w . 
See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an "assessed f e e . " 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot a u t h o r i z e an assessed fee 
u n l e s s c l a i m a n t ' s counsel f i l e s a statement of s e r v i c e s . 
See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no statement of s e r v i c e s has been 
r e c e i v e d t o d a t e , an assessed fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's o r d e r , dated November 1 7 , 1 9 8 7 , i s 
a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed $ 6 2 2 . 5 0 , i s approved. 

LENA M. FISHER, Claimant WCB 87-14046 
Richard A. S l y , Claimant's Attorney December 6, 1989 
G a i l Gage ( S A I F ) , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

Claimant r e q u e s t s review of Referee H i g a s h i ' s o r d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of her c l a i m f o r a h e a r t 
c o n d i t i o n and j o b - r e l a t e d s t r e s s . SAIF r e q u e s t s review of the 
Referee's admission of evidence not t i m e l y s u b m i t t e d p r i o r t o 
h e a r i n g . On r e v i e w , the i s s u e s are evidence and c o m p e n s a b i l i t y . 

We r e v e r s e on the c o m p e n s a b i l i t y i s s u e . 

FINDINGS OF FACT 

Claimant began w o r k i n g a t the employer's f a m i l y - o p e r a t e d 
ambulance s e r v i c e as a p a y r o l l and bookkeeping c l e r k i n January 
1 9 8 0 . She began e x p e r i e n c i n g episodes of l e f t arm and c h e s t 
d i s c o m f o r t i n 1 9 8 2 . These symptoms were a s s o c i a t e d w i t h p e r i o d s 
of unusual s t r e s s a t work. She had no p r i o r h i s t o r y of arm, chest 
or h e a r t problems. 

Sometime around 1 9 8 4 , the son of the owner began t a k i n g 
an i n c r e a s i n g r o l e i n the management of the b u s i n e s s , and t h e 
son's w i f e became c l a i m a n t ' s immediate s u p e r v i s o r . The son 
i n s t i t u t e d a s t a n d a r d i z e d pay s c a l e under which c l a i m a n t r e c e i v e d 
pay r a i s e s t h a t were lower than those of o t h e r employees, and 
lower than the i n c r e a s e s she had r e c e i v e d i n the p a s t . As a 
r e s u l t , c l a i m a n t f e l t t h a t she was being t r e a t e d u n f a i r l y . The 
son a l s o i n s t i t u t e d new p a y r o l l a c c o u n t i n g p o l i c i e s , whereas 
c l a i m a n t had p r e v i o u s l y been e n t i r e l y r e s p o n s i b l e f o r the p a y r o l l 
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p r o c e s s . Claimant f e l t t h a t the new p o l i c y was i n s t i t u t e d because 
the owner and h i s son no l o n g e r t r u s t e d her. Her f e e l i n g s were 
r e i n f o r c e d when the owner l e f t an a r t i c l e about employee 
embezzlement on her desk, and the son made comments r e g a r d i n g 
c l a i m a n t ' s o p p o r t u n i t y t o embezzle company fu n d s . 

Claimant was f u r t h e r t r o u b l e d by her s u s p i c i o n t h a t t h e 
son was eavesdropping on her telephone c o n v e r s a t i o n s . The 
employer was r e q u i r e d by law t o r e c o r d a l l incoming phone c a l l s . 
C l a imant b e l i e v e d the son was m o n i t o r i n g r e c o r d i n g s of her c a l l s 
because he had knowledge o f s p e c i f i c telephone c o n v e r s a t i o n s and, 
on o c c a s i o n , requested t h a t she reduce her p e r s o n a l use of t h e 
phone. 

Claimant was a l s o d i s t u r b e d by o t h e r events a t work. 
She r e c e i v e d c o n f l i c t i n g i n s t r u c t i o n s from the owner, h i s son and 
the son's w i f e ; and they engaged i n heated arguments i n her 
presence. The son c o n f r o n t e d c l a i m a n t about her t e l e p h o n e 
c o n v e r s a t i o n s w i t h h i s e x - w i f e , and he became angry when h i s 
mother present e d c l a i m a n t w i t h a Christmas p r e s e n t . Claimant was 
i n f o r m e d o f a p o t e n t i a l garnishment o r d e r on the son's s a l a r y , and 
she was concerned over her r o l e i n e n f o r c i n g t h a t o r d e r . On one 
o c c a s i o n , the son's w i f e s e v e r e l y c r i t i c i z e d c l a i m a n t about a 
b i l l i n g problem f o r which she was not r e s p o n s i b l e . The owner and 
h i s son a l s o asked c l a i m a n t t o cover the phones d u r i n g l u n c h , and 
when she r e f u s e d they c o n t i n u e d t o request t h a t she p e r f o r m t h i s 
f u n c t i o n . F i n a l l y , the son a c t e d i n a t e a s i n g and j o k i n g manner 
when she t a l k e d w i t h him about her g r i e v a n c e s , and he i n s t r u c t e d 
her not t o t a l k w i t h o t h e r employees about work problems. 

As a r e s u l t of these changes i n c l a i m a n t ' s work 
environment, she was under i n c r e a s i n g amounts of s t r e s s a t work. 
I n l a t e 1 9 8 5 , she began e x p e r i e n c i n g more f r e q u e n t episodes o f 
l e f t arm and chest p a i n , a l o n g w i t h h e a r t p a l p i t a t i o n s . She 
t h r e a t e n e d t o q u i t i n November 1 9 8 6 , but the owner and h i s son 
persuaded her t o s t a y . By May 1 9 8 7 , she was a l s o e x p e r i e n c i n g 
episodes o f t e a r f u l n e s s , a n x i e t y , d i s t u r b e d s l e e p and d e p r e s s i o n . 

Claimant f i r s t sought t r e a t m e n t f o r her symptoms i n l a t e 
1 9 8 5 . D i a g n o s t i c s t u d i e s performed i n January 1986 i d e n t i f i e d an 
abnormal, c o n g e n i t a l h e a r t c o n d i t i o n , d e s c r i b e d as a m i t r a l v a l v e 
p r o l a p s e . Her f a m i l y p h y s i c i a n , Dr. Booth, M.D., a t t r i b u t e d 
c l a i m a n t ' s symptoms t o " j o b s t r e s s r e a c t i o n " and an e x a c e r b a t i o n 
of her m i t r a l v a l v e p r o l a p s e c o n d i t i o n . Dr. Booth p r e s c r i b e d 
I n d e r a l f o r c l a i m a n t ' s l e f t arm and chest p a i n , and L i b r i u m f o r 
her e m o t i o n a l problems. Dr. Booth a l s o recommended t h a t c l a i m a n t 
q u i t her j o b f o r h e a l t h reasons. The owner's son encouraged 
c l a i m a n t not t o q u i t , but she l e f t her j o b i n l a t e May 1 9 8 7 . 

Claimant's c o n d i t i o n markedly improved over the next two 
months. Dr. Turco, p s y c h i a t r i s t , performed an independent m e d i c a l 
e x a m i n a t i o n i n m i d - J u l y 1 9 8 7 . He noted no symptoms of s t r e s s , 
a n x i e t y or d e p r e s s i o n . I n August 1 9 8 7 , Dr. Kremkau, c a r d i o l o g i s t , 
performed an independent m e d i c a l e x a m i n a t i o n and f i l e r e v i e w . She 
found no evidence t h a t c l a i m a n t ' s m i t r a l v a l v e p r o l a p s e was 
symptomatic and a t t r i b u t e d c l a i m a n t ' s p h y s i c a l symptoms t o 
s t r e s s - i n d u c e d m u s c u l o s k e l e t a l d i s c o m f o r t . 

Claimant was exposed t o p o t e n t i a l l y s t r e s s f u l events i n 
her p e r s o n a l l i f e i n 1986 and 1 9 8 7 . Her mother was diagnosed w i t h 
cancer i n December 1 9 8 6 , and c l a i m a n t drove her t o and from her 
cancer t r e a t m e n t s . I n a d d i t i o n , c l a i m a n t ' s husband used a 
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s u b s t a n t i a l p o r t i o n of t h e i r savings t o go i n t o business f o r 
h i m s e l f i n March 1 9 8 7 . 

Claimant's employer was i n s u r e d by SAIF. I n May 1 9 8 7 , 
c l a i m a n t f i l e d a c l a i m f o r m i t r a l v a l v e p r o l a p s e and j o b s t r e s s 
r e a c t i o n , SAIF is s u e d a d e n i a l , and c l a i m a n t requested a h e a r i n g . 
Claimant t e s t i f i e d i n a c r e d i b l e and r e l i a b l e manner. At the ti m e 
of h e a r i n g , she had been v i r t u a l l y asymptomatic s i n c e June 1 9 8 7 . 
However, she had not r e t u r n e d t o work. 

SAIF p r o v i d e d c l a i m a n t a copy of i t s h e a r i n g e x h i b i t s on 
November 25, 1 9 8 7 . Based on a review of these e x h i b i t s , 
c l a i m a n t ' s a t t o r n e y determined t h a t an a d d i t i o n a l o p i n i o n from a 
c a r d i o l o g i s t was necessary r e g a r d i n g the r e l a t i o n s h i p between 
c l a i m a n t ' s work s t r e s s and m i t r a l v a l v e p r o l a p s e c o n d i t i o n . 
On December 4, 1 9 8 7 , c l a i m a n t requested a postponement t o 
o b t a i n t h a t o p i n i o n , and the request was denied on or around 
December 8, 1 9 8 7 . I n the i n t e r i m , c l a i m a n t ' s a t t o r n e y s o l i c i t e d 
no f u r t h e r r e p o r t s i n r e l i a n c e on the p o s s i b i l i t y o f a 
postponement. When the postponement was denied, c l a i m a n t ' s 
a t t o r n e y s o l i c i t e d a f o l l o w - u p r e p o r t from t r e a t i n g p h y s i c i a n 
Booth on December 9, 1 9 8 7 . The f o l l o w i n g day, Dr. Booth completed 
a r e p o r t i n which she r e s t a t e d her p r e v i o u s o p i n i o n i n a c l e a r e r 
and more d e t a i l e d f a s h i o n . Claimant's a t t o r n e y r e c e i v e d 
Dr. Booth's r e p o r t on December 11, 1987 and s u b m i t t e d i t t o the 
Referee on the same day. 

The h e a r i n g was h e l d on December 16, 1 9 8 7 . The 
Referee a d m i t t e d Dr. Booth's December 11, 1987 r e p o r t over 
SAIF's o b j e c t i o n . The Referee o f f e r e d SAIF the o p p o r t u n i t y t o 
cross-examine Dr. Booth, and SAIF expressed i t s i n t e n t i o n t o have 
i t s own medical e x p e r t c r i t i q u e Dr. Booth's r e p o r t . However, SAIF 
a p p a r e n t l y d i d not a v a i l i t s e l f of these o p p o r t u n i t i e s . 

FINDINGS OF ULTIMATE FACT 

Claimant's l e f t arm and chest d i s c o m f o r t and h e a r t 
p a l p i t a t i o n s were a t t r i b u t a b l e t o s t r e s s - i n d u c e d m u s c u l o s k e l e t a l 
d i s c o m f o r t . They were not r e l a t e d t o her c o n g e n i t a l m i t r a l v a l v e 
p r o l a p s e c o n d i t i o n . 

Claimant's s t r e s s r e a c t i o n was t r i g g e r e d by r e a l work 
events which o b j e c t i v e l y c o u l d cause s t r e s s . 

A l t h o u g h events i n c l a i m a n t ' s p e r s o n a l l i f e were 
p o t e n t i a l l y s t r e s s f u l , t h e r e i s no p e r s u a s i v e evidence t h a t these 
events s i g n i f i c a n t l y c o n t r i b u t e d t o her s t r e s s r e a c t i o n . 

Claimant's work s t r e s s was the major c o n t r i b u t i n g cause 
of her p h y s i c a l and e m o t i o n a l s t r e s s r e a c t i o n . 

Claimant's j o b s t r e s s r e a c t i o n was d i s a b l i n g and 
r e q u i r e d medical t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

A d m i s s i b i l i t y of Evidence 

SAIF contends t h a t the Referee e r r e d i n a d m i t t i n g 
Dr. Booth's December 10, 1987 r e p o r t . We d i s a g r e e . 

The a p p l i c a b l e a d m i n i s t r a t i v e r u l e s g o v e r n i n g 
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admission of evidence a t the December 1987 h e a r i n g are s e t f o r t h 
i n former OAR 438-07-005(3)(b) and ( 4 ) . Under these r u l e s i n 
e f f e c t a t the time o f t h i s h e a r i n g , Dr. Booth's r e p o r t was 
a d m i s s i b l e a t the Referee's d i s c r e t i o n on a showing of good cause 
f o r u n t i m e l y submission..: 

We conclude t h a t the Referee d i d not abuse.his 
d i s c r e t i o n i n a d m i t t i n g Dr.- Booth's r e p o r t . The Referee made th e 
r e q u i s i t e f i n d i n g of good cause b e f o r e a d m i t t i n g the r e p o r t i n t o 
e vidence. S p e c i f i c a l l y , he concluded t h a t c l a i m a n t had a c t e d 
r e a s o n a b l y i n not s o l i c i t i n g the r e p o r t u n t i l h i s request f o r 
postponement was denied. The Referee a l s o c o r r e c t l y noted t h a t 
"the i n t e r e s t s of j u s t i c e and the search f o r t r u t h " were served by 
admission of the r e p o r t . Moreover, Dr. Booth d i d not render a new 
o p i n i o n i n the r e p o r t , but merely r e s t a t e d her p r e v i o u s o p i n i o n i n 
a c l e a r e r and more d e t a i l e d f a s h i o n . F i n a l l y , the Referee o f f e r e d 
SAIF the o p p o r t u n i t y t o respond t o the r e p o r t . Under these 
c i r c u m s t a n c e s , the Referee d i d not abuse h i s d i s c r e t i o n i n 
a d m i t t i n g Dr. Booth's r e p o r t . 

C o m p e n s a b i l i t y 

Claimant contends t h a t the Referee e r r e d i n c o n c l u d i n g 
t h a t her m i t r a l v a l v e p r o l a p s e and s t r e s s c o n d i t i o n s are n o t 
compensable. A l t h o u g h we d i s a g r e e w i t h the Referee's a n a l y s i s 
r e g a r d i n g c l a i m a n t ' s m i t r a l v a l v e p r o l a p s e , we agree w i t h h i s 
u l t i m a t e c o n c l u s i o n t h a t t h i s c o n d i t i o n i s not compensable. 
However, we are persuaded t h a t c l a i m a n t ' s s t r e s s c o n d i t i o n i s 
compensable, and we r e v e r s e the Referee on t h i s i s s u e . 

M i t r a l Valve Prolapse 

The Referee a t t r i b u t e d c l a i m a n t ' s l e f t arm and c h e s t 
p a i n and h e a r t p a l p i t a t i o n s t o her c o n g e n i t a l m i t r a l v a l v e 
p r o l a p s e . He f u r t h e r concluded t h a t these, symptoms were not 
compensable because c l a i m a n t had not demonstrated a worsening of 
her c o n g e n i t a l c o n d i t i o n , as d i s t i n c t from a mere symptomatic 
f l a r e - u p . 

The Referee a p p a r e n t l y r e l i e d on Dr. Booth's o p i n i o n 
t h a t c l a i m a n t ' s p h y s i c a l symptoms were r e l a t e d t o her m i t r a l v a l v e 
p r o l a p s e c o n d i t i o n . We are not persuaded by Dr. Booth's o p i n i o n 
and r e l y , i n s t e a d , on the o p i n i o n of Dr. Kremkau, c a r d i o l o g i s t . 
She found no evidence t h a t c l a i m a n t ' s m i t r a l v a l v e p r o l a p s e was 
symptomatic and, i n s t e a d , a t t r i b u t e d c l a i m a n t ' s symptoms t o 
s t r e s s - i n d u c e d m u s c u l o s k e l e t a l d i s c o m f o r t . Dr. Kremkau's o p i n i o n 
i s e n t i t l e d t o g r e a t e r w e i g h t because she i s a s p e c i a l i s t i n h e a r t 
d i s e a s e s , whereas Dr. Booth has no s p e c i a l t r a i n i n g i n t h i s a r e a . 

We, t h e r e f o r e , d e f e r t o Dr. Kremkau's o p i n i o n and 
conclude t h a t c l a i m a n t ' s symptoms were not r e l a t e d t o her m i t r a l 
v a l v e p r o l a p s e c o n d i t i o n . For t h i s reason o n l y , we a f f i r m the 
Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t ' s m i t r a l v a l v e 
p r o l a p s e c o n d i t i o n i s not compensable. 

Job-Stress R e a c t i o n 

I n o r d e r t o e s t a b l i s h a compensable s t r e s s c o n d i t i o n , 
c l a i m a n t must f i r s t demonstrate t h a t r e a l o n - t h e - j o b e v e n t s , 
o b j e c t i v e l y capable of p r o d u c i n g s t r e s s , were the major 
c o n t r i b u t i n g cause of her s t r e s s r e a c t i o n . See McGarrah v. SAIF, 
296 Or 145, 165-166 ( 1 9 8 3 ) ; Peterson v. SAIF, 78 Or 167, 170 
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( 1 9 8 6 ) . Claimant must, t h e n , prove t h a t her s t r e s s r e a c t i o n 
r e q u i r e d t r e a t m e n t or r e s u l t e d i n d i s a b i l i t y . ORS 656.804 and 
former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

As we read the Referee's o r d e r , he concluded t h a t 
c l a i m a n t had s a t i s f i e d the f i r s t p o r t i o n of her burden of p r o o f . 
We agree. Claimant e x p e r i e n c e d s t r e s s as a r e s u l t of her f e e l i n g s 
t h a t she was being t r e a t e d u n f a i r l y and was no l o n g e r t r u s t e d and 
a p p r e c i a t e d . The r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s p e r c e p t i o n s 
were based on numerous " r e a l events" which were o b j e c t i v e l y 
capable of c a u s i n g s t r e s s , i n c l u d i n g : r e c e i v i n g lower s a l a r y 
i n c r e a s e s under the new pay s c a l e ; i n c r e a s e d s u p e r v i s i o n of her 
p a y r o l l and bookkeeping a c t i v i t i e s ; having a r t i c l e s on employee 
embezzlement l e f t on her desk by the owner; comments from the 
owner's son r e g a r d i n g her o p p o r t u n i t y t o embezzle company f u n d s ; 
the employer's r e c o r d i n g of her phone c a l l s and knowledge o f 
s p e c i f i c phone c o n v e r s a t i o n s ; r e c e i v i n g c o n f l i c t i n g i n s t r u c t i o n s 
from the owner and h i s f a m i l y ; and being caught i n the middle of 
t h e i r p e r s o n a l q u a r r e l s . 

We f u r t h e r conclude t h a t these s t r e s s f u l work events 
were the major c o n t r i b u t i n g cause of c l a i m a n t ' s s t r e s s r e a c t i o n . 
T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h the o p i n i o n s of t r e a t i n g 
p h y s i c i a n Booth and c a r d i o l o g i s t Kremkau. I t i s f u r t h e r s u p p o r t e d 
by the absence of p e r s u a s i v e evidence t h a t c l a i m a n t ' s p e r s o n a l 
l i f e s i g n i f i c a n t l y c o n t r i b u t e d t o her s t r e s s . 

We t u r n t o the second p o r t i o n of c l a i m a n t ' s burden of 
p r o o f . The Referee concluded t h a t her s t r e s s c o n d i t i o n was not 
compensable because i t d i d not cause a p s y c h i a t r i c c o n d i t i o n 
r e q u i r i n g t r e a t m e n t . We d i s a g r e e . Claimant's p s y c h i a t r i c 
symptoms were s e r i o u s enough i n May 1987 t o prompt Dr. Booth t o 
p r e s c r i b e L i b r i u m . We are aware t h a t Dr. Turco opined t h a t 
c l a i m a n t was not s u f f e r i n g from a d i s a b l i n g or t r e a t a b l e 
p s y c h o l o g i c a l c o n d i t i o n . However, we d i s c o u n t h i s o p i n i o n because 
i t was based on h i s e x a m i n a t i o n of c l a i m a n t i n J u l y 1987, a f t e r 
her p s y c h o l o g i c a l symptoms had e s s e n t i a l l y r e s o l v e d . 

I n a d d i t i o n , the Referee e r r e d i n l i m i t i n g h i s 
i n q u i r y t o whether c l a i m a n t ' s c o n d i t i o n r e q u i r e d t r e a t m e n t . 
He should a l s o have determined whether i t r e s u l t e d i n d i s a b i l i t y . 
See former ORS 656.005(8)(a ) . F urthermore, the Referee o n l y 
c o n s i d e r e d c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . As d i s c u s s e d above, 
he should have c o n s i d e r e d c l a i m a n t ' s e n t i r e symptom complex, 
p h y s i c a l and m e n t a l , i n d e t e r m i n i n g whether her s t r e s s r e a c t i o n 
r e q u i r e d t r e a t m e n t or r e s u l t e d i n d i s a b i l i t y . 

Dr. Booth took c l a i m a n t o f f work because of her mental 
and p h y s i c a l symptoms, and Drs. Booth and Kremkau both opined t h a t 
c l a i m a n t should not r e t u r n t o work f o r the employer because of her 
s t r e s s c o n d i t i o n . I n l i g h t o f these f a c t o r s , we conclude t h a t 
c l a i m a n t has demonstrated t h a t her s t r e s s r e a c t i o n r e q u i r e d 
t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable 
s t r e s s c o n d i t i o n , and we r e v e r s e the Referee on t h i s i s s u e . 

ORDER 

The Referee's o r d e r , dated December 31, 1987, i s 
a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p a r t of the o r d e r 
t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s j o b s t r e s s 
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r e a c t i o n i s r e v e r s e d . The c l a i m i s remanded t o SAIF f o r f u r t h e r 
p r o c e s s i n g . The remainder of the Referee's o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f ee of $ 1 5 0 0 f o r 
s e r v i c e s a t h e a r i n g , and $ 1 2 0 0 f o r s e r v i c e s on re v i e w , t o be p a i d 
by SAIF. 

STEVEN R. KRUESI, Claimant WCB 86-14344 
Emmons, e t a l . , Claimant's Attorneys December 6, 1989 
Cummins, e t a l . , Defense Attorneys, Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Mirassou's o r d e r t h a t upheld the i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s v a r i c o s e v e i n s c o n d i t i o n . On re v i e w , the is s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS 

On February 2 3 , 1 9 8 6 , c l a i m a n t , w h i l e employed by a 
plywood m i l l , i n j u r e d h i s l e f t knee when he f e l l upon the i r o n 
edge of a d r y i n g c a r t . I n the next few days, t h e r e was s w e l l i n g , 
and a two t o t h r e e i n c h oblong c o n t u s i o n arose across the 
kneecap. One week l a t e r , a lump about the s i z e of a l a r g e marble 
m a n i f e s t e d i t s e l f a l o n g t h e t o p edge o f the c o n t u s i o n . 
T h e r e a f t e r , more lumps formed going across the kneecap, and down 
toward t h e c a l f . Claimant a l s o e x p e r i e n c e d p a i n , and was unable 
to kneel or bend the knee. Claimant r e p o r t e d the knee i n j u r y t o 
h i s employer, but missed no time from work because o f i t . 

P r i o r t o the i n j u r y , c l a i m a n t had experienced no 
symptoms r e l a t e d t o h i s knee or v a r i c o s e v e i n s . However, he d i d 
have a p r e e x i s t i n g c o n d i t i o n o f v a r i c o s e v e i n s . His mother a l s o 
had a m e d i c a l h i s t o r y of the same c o n d i t i o n . 

On March 1 3 , 1 9 8 6 , c l a i m a n t sought t r e a t m e n t f o r h i s 
knee from f a m i l y p r a c t i t i o n e r , Dr. O r i g e r . At the s i t e of the 
c o n t u s i o n , a c l u s t e r o f v a r i c o s e v e i n s was noted. Claimant was 
diagnosed w i t h "knee c o n t u s i o n which worsened p r e e x i s t i n g v a r i c o s e 
v e i n s . " I t was recommended t h a t c l a i m a n t undergo v e i n s t r i p p i n g 
and l i g a t i o n t o r e l i e v e symptoms. Claimant s u b m i t t e d a c l a i m f o r 
an i n j u r e d knee on March 1 3 , 1 9 8 6 , which was accepted as a 
n o n d i s a b l i n g knee c o n t u s i o n by the i n s u r e r on A p r i l 25, 1 9 8 6 . 

On J u l y 31, 1 9 8 6 , c l a i m a n t underwent s u r g e r y by 
Dr. B r o s s a r t , a v a s c u l a r surgeon. Claimant chose t o have the 
su r g e r y done a t t h i s t i m e , because he was on time l o s s f o r a p r i o r 
compensable back i n j u r y . Claimant's p a i n , d i s c o l o r a t i o n , and 
lumps went away s h o r t l y a f t e r the s u r g e r y . On August 18, 1 9 8 6 , 
c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y by Dr. B r o s s a r t . 

On October 7, 19 8 6 , the i n s u r e r acknowledged acceptance 
o f c l a i m a n t ' s l e f t knee i n j u r y , but denied t h e p r e e x i s t i n g 
v a r i c o s e v e i n s c o n d i t i o n and subsequent s u r g e r y c l a i m , on the 
grounds t h e v a r i c o s e v e i n s c o n d i t i o n was u n r e l a t e d t o the knee 
i n j u r y . The i n s u r e r f u r t h e r a s s e r t e d t h a t c l a i m a n t d i d not o b t a i n 
p r e - a u t h o r i z a t i o n f o r e l e c t i v e s u r g e r y as r e q u i r e d under t he 
a d m i n i s t r a t i v e r u l e s . 

ULTIMATE FINDINGS OF FACT 

The February 23, 1986 compensable l e f t knee i n j u r y 
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m a t e r i a l l y c o n t r i b u t e d t o a symptomatic worsening of c l a i m a n t ' s 
p r e e x i s t i n g v a r i c o s e v e i n s c o n d i t i o n t o the e x t e n t s u r g e r y was 
r e q u i r e d . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s v a r i c o s e v e i n s 
c o n d i t i o n was not compensable. I n so h o l d i n g , she weighed t h e 
d i f f e r i n g o p i n i o n s o f the medical d o c t o r s , and found Drs. P o r t e r 
and Dennis t o be more p e r s u a s i v e than Drs. O r i g e r and B r o s s a r t . 
The o p i n i o n of Dr. Gripekoven she d i s c o u n t e d . Since n e i t h e r 
Dr. P o r t e r nor Dr. Dennis opined t h a t t h e r e was a c a u s a l 
c o n n e c t i o n between the knee i n j u r y and the p r e e x i s t i n g v a r i c o s e 
v e i n s c o n d i t i o n , the Referee concluded t h e r e was no worsening 
caused by the knee i n j u r y . Inasmuch as we do not f i n d t h e 
o p i n i o n s of Drs. P o r t e r and Dennis t o be p e r s u a s i v e , we rev e r s e 
the Referee's d e c i s i o n . 

I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f the v a r i c o s e 
v e i n s c o n d i t i o n , c l a i m a n t need not prove t h a t the i n j u r y caused 
a worsening o f the p r e e x i s t i n g c o n d i t i o n . Rather, c l a i m a n t 
need o n l y show t h a t the compensable l e f t knee i n j u r y caused the 
v a r i c o s e v e i n s t o become symptomatic. Grace v. SAIF, 
76 Or App 511 (198 5 ) ; Jameson v. SAIF, 63 Or App 553, 555 (1 9 8 3 ) ; 
B r i a n C. R o l l , 40 Van Natt a 2046 (19 8 8 ) . 

However, c l a i m a n t must show the compensable i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f the need f o r reasonable and 
necessary m e d i c a l s e r v i c e s . Van B l o k l a n d v. Oregon H e a l t h 
Sciences U n i v e r s i t y , 8 7 Or App 694, 697-98 (19 8 7 ) . M a t e r i a l 
c o n t r i b u t i n g cause means a s u b s t a n t i a l cause, but not n e c e s s a r i l y 
the s o l e cause or even the most s i g n i f i c a n t cause. Van B l o k l a n d , 
supra, 87 Or App a t 698. 

The c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n p r e s e n t s a complex 
me d i c a l q u e s t i o n . Hence, a l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
i s p r o b a t i v e , r e s o l u t i o n of the case t u r n s on the medical 
evidence. U r i s v. Compensation Dept., 247 Or 420, 426 (1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1 9 8 5 ) . 

C l a i m a n t ' s compensable i n j u r y was the t r a u m a t i c i n j u r y 
t o the l e f t kneecap area which o v e r l a i d a c l u s t e r of p r e e x i s t i n g 
v a r i c o s e v e i n s . As a r e s u l t o f the i n j u r y , these v a r i c o s e v e i n s 
f l a r e d up and r e q u i r e d t r e a t m e n t . T h e r e f o r e , the compensable knee 
i n j u r y was a s i g n i f i c a n t cause o f the need f o r s u r g e r y o f the 
v a r i c o s e v e i n s , and t h a t t r e a t m e n t was compensable. 

Thus, we conclude t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y was 
brought on by h i s compensable knee i n j u r y . A l t h o u g h the i n j u r y 
may not have worsened t he u n d e r l y i n g v a r i c o s e v e i n s , i t d i d 
p r e c i p i t a t e the symptoms which u l t i m a t e l y l e d t o s u r g e r y . 

I n r e a c h i n g our c o n c l u s i o n we g i v e g r e a t weight t o 
the m e d i c a l o p i n i o n s of c l a i m a n t ' s t r e a t i n g d o c t o r and surgeon, 
Drs. B r o s s a r t and O r i g e r . Both saw and t r e a t e d c l a i m a n t s h o r t l y 
a f t e r h i s compensable i n j u r y . Each' a t t r i b u t e d the c a u s a t i o n f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n , and u l t i m a t e s u r g i c a l s o l u t i o n , t o 
the February 23, 1986 compensable i n j u r y . 

We conclude t h a t t h e medical o p i n i o n s o f Drs. B r o s s a r t 
and O r i g e r e s t a b l i s h c l a i m a n t ' s v a r i c o s e v e i n s c o n d i t i o n as 
compensable, even though t h e r e i s me d i c a l o p i n i o n i n the r e c o r d 
c o n c l u d i n g t h a t h i s c o n d i t i o n and s u r g e r y was not work r e l a t e d . 
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I n p a r t i c u l a r , we r e l y upon the medical o p i n i o n o f 
v a s c u l a r surgeon, Dr. B r o s s a r t . He has c o n s i s t e n t l y a t t r i b u t e d 
c a u s a t i o n t o the February 2 3 , 1986 compensable i n j u r y . 
Dr. B r o s s a r t ' s c o n c l u s i o n s were based not o n l y upon symptoms 
im m e d i a t e l y p r e s e n t i n g themselves . a f t e r the knee i n j u r y o c c u r r e d , 
but a l s o because he b e l i e v e d trauma can cause, and i n c l a i m a n t ' s 
case d i d cause, worsening of the p r e e x i s t i n g c o n d i t i o n . A l t h o u g h 
Dr. B r o s s a r t noted the c a u s a l r o l e f r e q u e n t l y p l a y e d by o t h e r 
f a c t o r s , he d i d not opine t h a t o t h e r f a c t o r s were r e s p o n s i b l e i n 
c l a i m a n t ' s case. 

As c l a i m a n t ' s t r e a t i n g surgeon, Dr. B r o s s a r t was a b l e t o 
observe c l a i m a n t ' s knee d u r i n g s u r g e r y . S i g n i f i c a n t l y , he saw no 
evidence t h a t the v a r i c o s e v e i n s were the r e s u l t o f any o t h e r 
f a c t o r . Because of h i s f i r s t - h a n d exposure t o and knowledge o f 
c l a i m a n t ' s c o n d i t i o n , we g i v e h i s o p i n i o n g r e a t w e i g h t . Argonaut 
Insurance Co. v. Mageske, 93 Or App 698 ( 1 9 8 8 ) . 

Dr. B r o s s a r t ' s o p i n i o n i s supported by t h a t of the 
t r e a t i n g p h y s i c i a n , Dr. O r i g e r . W i t h i n t h r e e weeks of the i n j u r y , 
c l a i m a n t r e p o r t e d t o Dr. O r i g e r w i t h c o m p l a i n t s o f m i l d a c h i n e s s 
and s o f t , spongy s w e l l i n g beside the kneecap a t the s i t e o f 
i n j u r y . Dr. O r i g e r noted a c l u s t e r of v a r i c o s e v e i n s l a t e r a l t o 
the i n f e r i o r p o l e o f the p a t e l l a , which c l a i m a n t a l s o i n d i c a t e d as 
the s i t e o f i n j u r y . Dr. O r i g e r concluded t h a t the knee c o n t u s i o n 
worsened the p r e e x i s t i n g v a r i c o s e v e i n s , and recommended e v e n t u a l 
v e i n s t r i p p i n g and l i g a t i o n . Dr. O r i g e r s q u a r e l y r e l a t e d 
c a u s a t i o n t o the i n j u r y . He s t a t e d : "the c o n t u s i o n o c c u r r e d on 
top of a p r e e x i s t i n g v a r i c o s e v e i n and caused a g g r a v a t i o n and 
worsening o f the p r e e x i s t i n g v a r i c o s e v e i n . " 

We are not persuaded by the c o n t r a r y o p i n i o n s o f 
Drs. Gripekoven, P o r t e r , and Dennis. The Referee a p p r o p r i a t e l y 
d i s r e g a r d e d Dr. Gripekoven's o p i n i o n . Not o n l y was t h i s o p i n i o n 
prepared s o l e l y i n response t o c l a i m s p r o c e s s i n g i s s u e s , i t d i d 
not d i r e c t l y address the q u e s t i o n of the c a u s a t i o n of c l a i m a n t ' s 
c o n d i t i o n . Rather, Dr. Gripekoven's o p i n i o n merely r e f l e c t e d h i s 
s k e p t i c i s m of the p r o b a b i l i t i e s of a c o n t u s i o n causing or 
worsening a v a r i c o s e v e i n s c o n d i t i o n s u f f i c i e n t t o r e q u i r e 
s u r g e r y . 

Dr. P o r t e r ' s o p i n i o n i s not p e r s u a s i v e e i t h e r . His 
o p i n i o n i s based upon a review of the medical r e c o r d , and not on a 
p e r s o n a l e x a m i n a t i o n of c l a i m a n t . He a l s o expresses doubt, i n t h e 
a b s t r a c t , about the p r o b a b i l i t i e s of a c o n t u s i o n causing a 
worsening o f a v a r i c o s e v e i n s c o n d i t i o n , and concludes t h a t 
c l a i m a n t ' s i n j u r y d i d not cause the c u r r e n t v a r i c o s e v e i n s 
c o n d i t i o n . 

F u r t h e r , d e s p i t e h i s i m p r e s s i v e c r e d e n t i a l s as 
D i v i s i o n Head of Vascular Surgery a t Oregon H e a l t h Science 
U n i v e r s i t y , Dr. P o r t e r ' s o p i n i o n i s g i v e n l i t t l e weight as i t i s 
based on the f o l l o w i n g f a u l t y premises: ( 1 ) he b e l i e v e d t h a t 
c l a i m a n t s u f f e r e d from a " r e l a t i v e l y minor c o n t u s i o n ; " ( 2 ) he was 
unaware o f any s p e c i f i c symptoms r e f e r r a b l e t o the v a r i c o s e v e i n s 
e x p e r i e n c e d by c l a i m a n t ; and ( 3 ) he b e l i e v e d t h a t c l a i m a n t ' s 
d e c i s i o n t o have the v a r i c o s e v e i n s removed was an " e l e c t i v e 
d e c i s i o n of convenience r a t h e r then b e i n g p r e c i p i t a t e d by any 
symptoms." 

These premises are i n c o r r e c t . The r e c o r d i n d i c a t e s t h a t 
c l a i m a n t ' s i n j u r y was more then a mere b r u i s e . From the o u t s e t , 
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c l a i m a n t e x p e r i e n c e d symptoms d i r e c t l y r e l a t e d to the v a r i c o s e 
v e i n s t h a t were both immediate and c o n t i n u i n g . Both c l a i m a n t and 
h i s w i f e c r e d i b l y t e s t i f i e d to the p r e s e n c e of lumps, p a i n , and 
reduced a b i l i t y to k n e e l and bend. As a r e s u l t , both h i s t r e a t i n g 
p h y s i c i a n and t r e a t i n g surgeon recommended s u r g e r y f o r the r e l i e f 
of symptoms. Although the t i m i n g of the s u r g e r y may have been 
e l e c t i v e , the need was not. 

On June 16, 1 9 8 7 , c l a i m a n t was examined by Dr. D e n n i s , a 
v a s c u l a r s u r g e o n . Dr. Dennis a l s o found i t u n l i k e l y t h a t the 
i n j u r y c o u l d have produced c a u s a t i o n or w o r s e n i n g of the v a r i c o s e 
v e i n s c o n d i t i o n . H i s u l t i m a t e c o n c l u s i o n was t h a t the i n j u r y , and 
the v a r i c o s e v e i n s c o n d i t i o n , were " c o i n c i d e n t a l , " and t h a t the 
i n j u r y o n l y s e r v e d to draw c l a i m a n t ' s a t t e n t i o n to the p r e s e n c e of 
v a r i c o s i t i e s . No f u r t h e r e x p l a n a t i o n i s p r o v i d e d by Dr. D e n n i s . 
We r e j e c t t h i s o p i n i o n as s u p e r f i c i a l and c o n c l u s o r y , and g i v e 
Dr. D e n n i s ' o p i n i o n l i t t l e w e i g h t . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has proven by a 
preponderance of the e v i d e n c e t h a t h i s F e b r u a r y 2 3 , 1986 
compensable l e f t knee i n j u r y c a u s e d h i s p r e v i o u s asymptomatic 
p r e e x i s t i n g v a r i c o s e v e i n s c o n d i t i o n to become symptomatic and 
n e c e s s i t a t e d the s ubsequent s u r g e r y . That i s s u f f i c i e n t to make 
h i s c u r r e n t c o n d i t i o n compensable. G r a c e , s u p r a , a t 5 1 7 . 

ORDER 

The R e f e r e e ' s o r d e r , dated December 1, 1 9 8 7 , i s r e v e r s e d 
i n p a r t . The i n s u r e r ' s d e n i a l i s s e t a s i d e , and the c l a i m i s 
remanded to the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. The 
remainder of the o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and 
on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e 
a s s e s s e d f e e of $ 1 , 5 2 0 , to be p a i d by the i n s u r e r . A c l i e n t - p a i d 
f e e not to exceed $ 1 , 0 7 5 . 5 0 i s approved. 

ALICE V. MALONEY, Claimant WCB 87-04713 
Emmons, e t a l . , Claimant's Attorneys December 6, 1989 
SAIF Corp L e g a l , Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e H i g a s h i ' s o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l 
d i s a b i l i t y , i n l i e u of D e t e r m i n a t i o n O r d e r s t h a t awarded 40 p e r c e n t 
( 1 2 8 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back 
i n j u r y . On r e v i e w , the i s s u e i s permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

I n o r d e r to prove permanent t o t a l d i s a b i l i t y , c l a i m a n t 
must prove e i t h e r t h a t : ( 1 ) she i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d 
and t h e r e f o r e p r e c l u d e d from g a i n f u l employment; or ( 2 ) her 
p h y s i c a l impairment, combined w i t h a number of s o c i a l / v o c a t i o n a l 
f a c t o r s , e f f e c t i v e l y p r o h i b i t her f u r t h e r employment under the 
" o d d - l o t " d o c t r i n e . See W i l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) . The R e f e r e e found t h a t c l a i m a n t was c o m p l e t e l y p h y s i c a l l y 
d i s a b l e d and t h e r e f o r e p r e c l u d e d from g a i n f u l employment. The 
m e d i c a l e v i d e n c e s u p p o r t s t h a t c o n c l u s i o n and we a f f i r m . 

I n a d d i t i o n , we would a l s o f i n d c l a i m a n t to be 
p e r m a n e n t l y and t o t a l l y d i s a b l e d under the "odd l o t " d o c t r i n e . 
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Wilson v. Weyerhaeuser, supra. I n W i l s o n , the c o u r t d e s c r i b e d the 
f a c t o r s g e n e r a l l y c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l 
d i s a b i l i t y i n "odd l o t " cases. Those f a c t o r s i n c l u d e : age, 
t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y , mental c a p a c i t y , and e m o t i o n a l 
c o n d i t i o n . 

Claimant was 61 years of age a t h e a r i n g . She s u s t a i n e d a 
p r i o r compensable i n j u r y i n 1982 and s t i l l s u f f e r e d r e s i d u a l p a i n 
from t h a t i n j u r y when she r e c e i v e d the c u r r e n t compensable i n j u r y 
i n 1985. P r i o r t o her 1985 compensable low back i n j u r y , she was on 
a reduced work schedule and was having d i f f i c u l t y p e r f o r m i n g her 
j o b . Since t h i s i n j u r y , she has c h r o n i c p a i n syndrome i n v o l v i n g 
the back, s h o u l d e r s , and h i p . As a r e s u l t of her 1985 compensable 
i n j u r y , she has developed mental problems i n v o l v i n g d e p r e s s i o n , 
f o r g e t f u l n e s s , i n a b i l i t y t o c o n c e n t r a t e , and l o s s of sensory 
p e r c e p t i o n . 

I n a d d i t i o n , c l a i m a n t was not p h y s i c a l l y or 
p s y c h o l o g i c a l l y a b l e t o complete v o c a t i o n a l r e h a b i l i t a t i o n . Her 
t r e a t i n g p h y s i c i a n opined t h a t she i s not capable of r e t u r n i n g t o 
her p r i o r employment or t o any employment. A v o c a t i o n a l 
r e h a b i l i t a t i o n c o u n s e l o r t e s t i f i e d t h a t i t would not be p o s s i b l e t o 
d e s c r i b e a s u i t a b l e o c c u p a t i o n f o r c l a i m a n t . 

The Referee found t h a t a c o m b i n a t i o n of b o t h m e d i c a l 
and p s y c h o l o g i c a l f a c t o r s c o n t r i b u t e d t o c l a i m a n t ' s i n c a p a c i t a t i o n 
s u f f i c i e n t l y t o s u p p o r t a f i n d i n g of permanent and t o t a l 
d i s a b i l i t y . We agree. 

I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t c l a i m a n t ' s 
p r e e x i s t i n g d i a b e t e s i s o c c a s i o n a l l y out of c o n t r o l , e x a c e r b a t i n g 
her mental and p h y s i c a l problems and c a u s i n g her t o become 
d i z z y . Yet, c l a i m a n t ' s d i a b e t e s was p r e s e n t a t the time of the 
compensable i n j u r y and not d i s a b l i n g , nor has i t been worsened by 
the compensable i n j u r y . T h e r e f o r e , we have not c o n s i d e r e d t h e 
d i a b e t e s i n r a t i n g permanent t o t a l d i s a b i l i t y . Donald L. Savage, 
39 Van N a t t a 758, 760 ( 1 9 8 7 ) . 

Our review i s t o determine i f t h e r e i s a r e a l i s t i c 
l i k e l i h o o d t h a t c l a i m a n t c o u l d p e r f o r m s e r v i c e s f o r which t h e r e 
e x i s t s a reasonably s t a b l e market. See Max S. Swanberg, 
39 Van N a t t a 823 ( 1 9 8 7 ) ; compare, LoTeTta Amstad, 40 Van N a t t a 1001 
( 1 9 8 8 ) . A f t e r c o n s i d e r i n g c l a i m a n t ' s compensable 1985 low back 
i n j u r y and i t s r e s i d u a l s , as w e l l as the r e l e v a n t s o c i a l / v o c a t i o n a l 
f a c t o r s , we f i n d t h a t c l a i m a n t i s not capable of being g a i n f u l l y 
employed. We a l s o f i n d t h a t , as a r e s u l t of her 1985 compensable 
i n j u r y , i t i s f u t i l e f o r c l a i m a n t t o seek work or p a r t i c i p a t e i n 
v o c a t i o n a l r e h a b i l i t a t i o n . A c c o r d i n g l y , we f i n d t h a t she i s 
permanently and t o t a l l y d i s a b l e d . 

Claimant's c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . Such a fee i s d e f i n e d as an "assessed f e e . " See 
OAR 438-15-005(2). However, we cannot award an assessed f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See 
OAR 438-15-010(5). Because no statement of s e r v i c e s has been 
r e c e i v e d t o d a t e , an assessed fee s h a l l not be awarded. See 
OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , dated November 23, 1987, i s a f f i r m e d . 
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JOSEPH M. BENNETT, Claimant WCB 86-07730 
Michael B. Dye, Claimant's Attorney October 24, 1989 
SAIF Corp L e g a l , Defense Attorney Order on Review 
L i n d s t e d t & Buono, Attorneys 

Reviewed by Board Members Speer and Howell. 

The noncomplying employer r e q u e s t s review o f Referee 
McCullough's o r d e r which: ( 1 ) found t h a t c l a i m a n t was a s u b j e c t 
worker; and ( 2 ) s e t as i d e the SAIF C o r p o r a t i o n ' s d e n i a l , i s s u e d on 
b e h a l f o f the employer, o f c l a i m a n t ' s c l a i m f o r a l e f t knee 
i n j u r y . On r e v i e w , t h e employer contends t h a t c l a i m a n t was not a 
s u b j e c t worker. 

The Board a f f i r m s and adopts t h e ord e r o f the Referee, 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant was f a m i l i a r w i t h Church's bingo o p e r a t i o n s and 
had performed s e r v i c e s f o r Church on one occas i o n b e f o r e 
February 2 5 , 1 9 8 6 . ( T r . pgs. 44 & 4 6 ) . Claimant performed 
s e r v i c e s f o r Church on February 2 5 , 1 9 8 6 . He d i d not c o n s i d e r 
h i m s e l f t o be a v o l u n t e e r , but had the e x p e c t a t i o n o f r e c e i v i n g 
r e m u n e r a t i o n i n t h e form o f a coupon f o r bingo cards and 
r e f r e s h m e n t s . ( T r . pgs. 49 & 6 5 ) . Once c l a i m a n t agreed t o 
p r o v i d e s e r v i c e s f o r Church on February 2 5 , 1 9 8 6 , Church a d v i s e d 
c l a i m a n t o f when t o be a t a p a r t i c u l a r l o c a t i o n and assigned him 
s p e c i f i c d u t i e s . ( T r . pgs. 49 & 5 0 ) . 

We agree w i t h t h e Referee t h a t t h e f a c t s e s t a b l i s h an 
i m p l i e d c o n t r a c t o f employment between c l a i m a n t and Church. 

ORDER 

The Referee's o r d e r dated May 21, 1 9 8 7 , i s a f f i r m e d . 
For p r e v a i l i n g on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
reasonable assessed f ee of $ 4 7 0 , payable by the SAIF C o r p o r a t i o n 
on b e h a l f o f t h e noncomplying employer. 

DOROTHY L. BURCH, Claimant WCB 85-00012 
Qui n t i n B. E s t e l l , Claimant's Attorneys December 7, 1989 
John Motley ( S A I F ) , Defense Attorney Order on Review 

Reviewed by Board Members Howell and P e r r y . 

Claimant r e q u e s t s review of Referee H u f f ' s o r d e r t h a t : 
( 1 ) d e c l i n e d t o reopen t h e r e c o r d f o r the admission o f another 
e x h i b i t ; and ( 2 ) a f f i r m e d an award by D e t e r m i n a t i o n Order o f 15 
p e r c e n t ( 4 8 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
her low back. On re v i e w , the i s s u e s are remand f o r the admission 
o f t h e e x h i b i t and e x t e n t . We d e c l i n e t o remand and a f f i r m . 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . Claimant i n j u r e d her low back on 
May 2 1 , 1984 and her neck i n a separate a c c i d e n t on December 2, 
1 9 8 5 . E x h i b i t 40 i s a me d i c a l r e p o r t by Dr. S t a n l e y , an 
o r t h o p e d i c surgeon. The r e p o r t i s addressed t o SAIF and i s dated 
January 1 1 , 1 9 8 8 . I t was r e c e i v e d by SAIF on January 14, 1 9 8 8 . 
SAIF forwarded a copy o f the r e p o r t t o c l a i m a n t ' s a t t o r n e y on 
January 19, 1988 along w i t h a cover l e t t e r which i n c o r r e c t l y 
r e f e r e n c e d the c l a i m and WCB case numbers a s s o c i a t e d w i t h 
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c l a i m a n t ' s neck i n j u r y . Claimant r e c e i v e d t h e cover l e t t e r and 
the a s s o c i a t e d copy of Dr. S t a n l e y ' s r e p o r t on January 20, 1 9 8 8 . 

The h e a r i n g was h e l d on February 1, 1 9 8 8 . E x h i b i t s 1 
t h r o u g h 39 were a d m i t t e d w i t h o u t o b j e c t i o n a t the b e g i n n i n g o f the 
h e a r i n g . A f t e r the h e a r i n g but b e f o r e the Referee i s s u e d h i s 
o r d e r , c l a i m a n t ' s counsel d i s c o v e r e d t h a t the r e p o r t i n c o r r e c t l y 
d e s i g n a t e d by SAIF as r e l a t i n g t o c l a i m a n t ' s neck c l a i m a c t u a l l y 
r e l a t e d t o her low back c l a i m . He s u b m i t t e d a copy o f the r e p o r t 
t o t h e Referee on February 17, 1988 and requested t h a t i t be 
i n c l u d e d i n the r e c o r d as E x h i b i t 4 0 . SAIF o b j e c t e d on the ground 
t h a t t h e r e c o r d had been c l o s e d a t the time o f the h e a r i n g . The 
Referee r e f u s e d t o reopen the r e c o r d f o r purposes o f a d m i t t i n g the 
e x h i b i t . 

Claimant was 55 years o l d a t the time of the h e a r i n g . 
She has a GED and about one year o f c o l l e g e . Her work h i s t o r y 
i n c l u d e s j o b s as a nurse's a i d e , h o t e l maid and a s e r v i c e a i d e 
w i t h the employer a t the time o f i n j u r y . Dr. Becker, a c o n s u l t i n g 
o r t h o p e d i c surgeon, r a t e d c l a i m a n t ' s low back impairment a t 
between 12 and 15 p e r c e n t . 

FINDINGS OF ULTIMATE FACT 

1. W i t h o u t t he i n c l u s i o n , o f E x h i b i t 40 i n t o t h e r e c o r d , 
the case has not been i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e 
i n s u f f i c i e n t l y developed. 

2. ' Claimant s u s t a i n e d m i l d impairment t o her low back 
as a r e s u l t o f her May 1984 i n j u r y . 

CONCLUSIONS OF LAW 

Remand 

We t r e a t c l a i m a n t ' s c o n t e n t i o n t h a t the Referee sh o u l d 
have reopened t he r e c o r d f o r submission of E x h i b i t 40 as a moti o n 
t o remand f o r the t a k i n g o f a d d i t i o n a l evidence. Consequently, we 
have reviewed the e x h i b i t f o r purposes, of d e t e r m i n i n g whether., i t s 
absence from the r e c o r d renders the case i m p r o p e r l y , i n c o m p l e t e l y 
or o t h e r w i s e i n s u f f i c i e n t l y developed. See ORS 6 5 6 . 2 9 5 ( 5 ) . We 
conclude t h a t t h e r e c o r d , w i t h o u t t h e i n c l u s i o n of the 
afore m e n t i o n e d e x h i b i t , has been p r o p e r l y , c o m p l e t e l y and 
s u f f i c i e n t l y developed t o p e r m i t us t o determine t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y r e s u l t i n g from her compensable low 
back i n j u r y . A c c o r d i n g l y , we d e c l i n e t o remand. 

Extent of Low Back D i s a b i l i t y 

The Board adopts the Referee's "Opinion" as i t s 
c o n c l u s i o n s o f law on the e x t e n t i s s u e w i t h the f o l l o w i n g 
comment. C o n s i d e r i n g c l a i m a n t ' s m i l d low back impairment a l o n g 
w i t h t h e s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former 
OAR 4 3 6 - 3 0 - 3 8 0 e t seq., we conclude t h a t the award by 
D e t e r m i n a t i o n Order o f 15 p e r c e n t ( 4 8 degrees) a d e q u a t e l y and 
a p p r o p r i a t e l y compensates c l a i m a n t f o r the permanent l o s s o f 
e a r n i n g c a p a c i t y due t o her low back c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated February 29, 1988 i s a f f i r m e d . 
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GERALD C. CASEY, Claimant WCB 87-19230 
Irene B. Taylor, Claimant's Attorney. December 7, 1989 
B o t t i n i , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review o f Referee Seymour's o r d e r which 
upheld t h e s e l f - i n s u r e d employer's d e n i a l o f h i s back, neck, r i g h t 
s h o u l d e r and r i g h t arm i n j u r y c l a i m . On review, the is s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS. OF FACT 

On October 5, 1987, c l a i m a n t and Gary Tschanz were 
employed by the same employer. At the time o f the i n c i d e n t , b o t h 
c l a i m a n t and Tschanz were i n the process of d e l i v e r i n g a drum o f 
chem i c a l s t o the chemical room, a t the p l a n t where they worked. 

The ch e m i c a l room i s a room i n which l i q u i d c h e m i c a l s , 
s t o r e d i n 55 g a l l o n p l a s t i c c o n t a i n e r s , each wei g h i n g a p p r o x i m a t e l y 
400 t o 500 pounds, are k e p t . The drums are s t o r e d l e n g t h w i s e on two 
p a r a l l e l s t e e l t r a c k s , each a p p r o x i m a t e l y f o u r inches a c r o s s , two 
f e e t a p a r t and a p p r o x i m a t e l y two f e e t o f f the f l o o r . The r a i l s run 
the l e n g t h o f one w a l l i n the chemical room. A f t e r the drums are 
r o l l e d onto the t r a c k s , they are kept i n pl a c e w i t h p i e c e s o f 2 X 4 
pla c e d on e i t h e r s i d e o f the drum. The s p i g o t s on each drum are 
place d downward so t h a t the c o n t e n t s of the drum may be d r a i n e d i n t o 
a bucket f o r use. 

At one end of the chemical room and r a i l s i s a window 
th r o u g h which the drums are t r a n s f e r r e d from the o u t s i d e of the room 
i n t o t h e room. The window i s the w i d t h of the drum p l u s the s p i g o t , 
p l u s one or two inches t o l e r a n c e from the combined l e n g t h . The 
bottom o f the window i s t h e same h e i g h t from t he f l o o r as the 
r a i l s . The window has a p p r o x i m a t e l y two f e e t o f c l e a r a n c e above t h e 
h e i g h t o f a drum. 

The method of p l a c i n g a drum i n t o the chemical room i s t o 
p l a c e the drum cr o s s w i s e on a f o r k l i f t , move the f o r k l i f t i n f r o n t 
of the window, r a i s e the f o r k l i f t so t h a t i t i s s l i g h t l y above t he 
window, and t i l t the f o r k l i f t post f o r w a r d , t h e r e b y a l l o w i n g t h e 
drum t o r o l l down the i n c l i n e o f the f o r k s , through the window and 
im m e d i a t e l y onto the r a i l s . A f u l l c o n t a i n e r w i l l mold i t s e l f 
around the f o r k s of the f o r k l i f t owing t o the weight of the c o n t e n t s 
of the drum. 

At t h e time of the a c c i d e n t , Tschanz was i n the chemical 
room and c l a i m a n t was o p e r a t i n g the f o r k l i f t , both i n the process o f 
t r a n s f e r r i n g a drum from t he o u t s i d e i n t o the chemical room. As 
Tschanz was g u i d i n g t h e drum toward the r a i l s on which the drum was 
t o be p l a c e d , he s l i p p e d , and w h i l e c o n t i n u i n g t o h o l d onto t h e 
drum, f e l l onto h i s t a i l b o n e . The drum r o l l e d o f f the r a i l s and 
onto h i s c h e s t . 

Claimant got o f f the f o r k l i f t and ent e r e d the chemical 
room. Claimant s t r a d d l e d Tschanz and w i t h the a s s i s t a n c e o f 
Tschanz, l i f t e d t h e b a r r e l o f f o f Tschanz and plac e d t he drum on the 
r a c k . W i t h i n minutes o f the a c c i d e n t , a s e c r e t a r y , a f t e r h e a r i n g a 
c r a s h , ran i n t o the chemical room and saw Tschanz on the f l o o r and a 
bucket of l i q u i d s p i l l e d . Claimant d i d not r e t u r n t o work a f t e r the 
i n c i d e n t because h i s s h i f t was over. Claimant n o t i c e d immediate 
onset o f back p a i n t h e f o l l o w i n g morning when g e t t i n g out of bed. 
Claimant d i d not r e p o r t an i n j u r y or seek medical t r e a t m e n t u n t i l 
the f o l l o w i n g day. -2233-



Claimant s u b m i t t e d a c l a i m t o h i s employer the 
f o l l o w i n g day, October 6, 1987. On October 6, 1987, c l a i m a n t 
v i s i t e d Dr. Berg, who diagnosed acute muscle s t r a i n o f the back and 
t r e a t e d c l a i m a n t w i t h p a i n p i l l s , , muscle r e l a x a n t s , r e s t and he a t . 
On October 8, 1987, c l a i m a n t was seen by Dr. Nelson, who diagnosed 
acute muscle s t r a i n o f the back and t r e a t e d c l a i m a n t c o n s e r v a t i v e l y 
w i t h m e d i c a t i o n , r e s t and heat. Dr. Nelson's medical r e p o r t o f 
October 8, 1987, noted t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
and t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d . 

On October 12, 1987, c l a i m a n t again v i s i t e d Dr. Nelson who 
c o n t i n u e d c l a i m a n t ' s t r e a t m e n t o f p a i n medicine and muscle r e l a x a n t s 
w i t h no r e l e a s e t o work. Claimant was s t i l l m e d i c a l l y not 
s t a t i o n a r y . 

Claimant s u f f e r e d an acute back s p r a i n on the job on 
October 5, 1987. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s back i n j u r y c l a i m 
not compensable because he found n e i t h e r c l a i m a n t nor Tschanz t o be 
c r e d i b l e w i t n e s s e s . He a l s o reasoned t h a t t h e r e was no o b j e c t i v e 
medical f i n d i n g s o f i n j u r y . 

I n e x e r c i s i n g de novo review we g e n e r a l l y d e f e r t o a 
Referee's assessment o f c r e d i b i l i t y when h i s or her f i n d i n g i s based 
on demeanor. Humphrey v. SAIF, 58 Or App 360, 363 ( 1 9 8 2 ) ; Robert W. 
Cooper, 40 Van N a t t a 486 ( 1 9 8 8 ) . I n t h i s case, t he Referee d i d not 
base h i s f i n d i n g s on c l a i m a n t ' s demeanor, but on the substance o f 
the w i t n e s s e s ' t e s t i m o n y . When the Referee's c r e d i b i l i t y f i n d i n g i s 
based on the substance o f the w i t n e s s e s ' t e s t i m o n y , r a t h e r than t h e 
wi t n e s s e s ' demeanor, we are e q u a l l y capable o f asse s s i n g 
c r e d i b i l i t y . C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282, 285 
( 1 9 8 7 ) . 

I n t h e p r e s e n t case, a f t e r r e v i e w i n g the substance o f 
v a r i o u s w i t n e s s e s ' t e s t i m o n y , we d i s a g r e e w i t h the Referee's 
c o n c l u s i o n s . The Referee was concerned about the f o l l o w i n g p o r t i o n s 
of the r e c o r d : ( 1 ) the mechanism of the i n j u r y , i n t h a t he found i t 
d i f f i c u l t t o b e l i e v e t h a t t h e c l a i m a n t and Tschanz c o u l d l i f t a f o u r 
or f i v e hundred pound drum onto the r a i l s i n the manner i n which 
they s t a t e d ; ( 2 ) Tschanz's s t o r y t o the s u p e r v i s o r r e g a r d i n g t h e 
mechanics o f the i n j u r y ; ( 3 ) the c o n d i t i o n of the p l a s t i c drum 
a f t e r the i n c i d e n t ; ( 4 ) t h e p h y s i c a l evidence which convinced him 
t h a t g i v e n the d e s c r i p t i o n o f the i n c i d e n t , the drum would have 
f a l l e n between the r a i l s and not i n f r o n t o f Tschanz; ( 5 ) Tschanz's 
a l l e g e d f a i l u r e t o t e l l anyone who came on the scene t h a t a drum 
f e l l on t o p o f him; and ( 6 ) t h e c o n d i t i o n o f Tschanz's s h i r t a f t e r 
the i n c i d e n t . 

We address t he Referee's concerns i n o r d e r . 

( 1 ) Both c l a i m a n t and Tschanz were employed t o work i n 
s a n i t a t i o n . On o c c a s i o n , c l a i m a n t , w i t h t h e a s s i s t a n c e o f another 
i n d i v i d u a l , has l i f t e d the f o u r t o f i v e hundred-pound drums onto 
v a r i o u s s u r f a c e s , such as t r u c k s or a ramp. One w i t n e s s , May, 
t e s t i f i e d t h a t he f e l t i t was p o s s i b l e f o r a 400 t o 500 pound drum 
t o be moved i f the i n d i v i d u a l s were s t r o n g . Claimant i s used t o and 
accustomed t o heavy p h y s i c a l l a b o r which i n v o l v e s the l i f t i n g and 
moving o f the drums i n q u e s t i o n . Given, these f a c t s , we f i n d i t 
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reasonable t o conclude t h a t c l a i m a n t and Tschanz c o u l d have l i f t e d 
t h e drum onto t h e s h e l f i n the manner they s t a t e d . 

(2) The second concern of the Referee r e l a t e s t o 
Tschanz's s t o r y t o t h e s u p e r v i s o r . The Referee s t a t e d t h a t "when 
Ray Wilbanks came i n t o the room imme d i a t e l y a f t e r w a r d s , Tschanz's 
s t o r y was t h a t he was s t a n d i n g between the r a i l s , and was p u l l i n g 
the drum f o r w a r d toward him, when he was pinned between t he drum 
coming o f f the f o r k l i f t s , and a drum of ammonia, which was a l r e a d y 
on the r a c k . " 

However, our review i n d i c a t e s t h a t Wilbanks t e s t i f i e d o n l y 
as t o h i s " i m p r e s s i o n " as t o what happened. Wilbanks d i d not 
t e s t i f y t h a t Tschanz t o l d him t h a t he was s t a n d i n g between the 
r a i l s , nor d i d he t e s t i f y t h a t t h e drum Tschanz supposedly was 
pinned a g a i n s t was ammonia. Wilbanks c o n t i n u a l l y t e s t i f i e d t o h i s 
vague memory of the i n c i d e n t : " I t h i n k " , "my i m p r e s s i o n " , " I c a n ' t 
remember". C o n s i d e r i n g Wilbanks' poor r e c o l l e c t i o n , we are not 
persuaded by t h i s p o r t i o n o f h i s t e s t i m o n y . 

C l a i m a n t ' s , as w e l l as Tschanz's, t e s t i m o n y as t o how t h e 
drum f e l l i s c o n s i s t e n t t h r o u g h o u t t he r e c o r d . The s u p e r v i s o r ' s 
i n j u r y r e p o r t form completed by Tschanz, the f i r s t a i d r e c o r d as 
documented by Jean H i l l , t h e o r i g i n a l 801 form f i l l e d o ut by 
c l a i m a n t , Dr. Nelson's h i s t o r y r e p o r t o f October 13, 1987, 
Dr. Lautenbach's October 15, 1987 F i r s t Medical Report, and a l l 
s t a t e m e n t s made by c l a i m a n t t o o t h e r people on the date of t h e 
i n j u r y have been c o n s i s t e n t . Tschanz r e p o r t e d t h a t as he was 
h e l p i n g t o unload a 55 g a l l o n b a r r e l from a f o r k l i f t , the b a r r e l 
s t a r t e d r o l l i n g toward him, and as he was t r y i n g t o guide the b a r r e l 
onto the ramp, he s l i p p e d , g r a b b i n g onto the b a r r e l t o p r e v e n t i t 
from f a l l i n g on him, and landed on a 2 X 4 w i t h t h e b a r r e l on t o p o f 
him. 

Because W i l b a n k s 1 r e c o l l e c t i o n o f what happened t h a t n i g h t 
i s vague, a t b e s t , h i s t e s t i m o n y c o n c e r n i n g t h i s i s s u e i s g i v e n 
l i t t l e w e i g h t . And, because Tschanz's t e s t i m o n y i s c o n s i s t e n t 
t h r o u g h o u t the r e c o r d , but f o r Wilbanks' t e s t i m o n y , we g i v e 
Tschanz's t e s t i m o n y more w e i g h t . 

( 3 ) The Referee concluded t h a t , "the drum was made of 
s o f t p l a s t i c , and the b e l i e v a b l e t e s t i m o n y of o t h e r w i t n e s s e s was 
t h a t any p l a s t i c drum which i s pushed crossways on the r a i l s , would 
have s c r a t c h marks on i t . Claimant and Tschanz contend t h a t t h e y 
pushed t he drum crossways on the r a i l s . The b e l i e v a b l e evidence was 
t h a t t h e r e was no s c r a t c h marks on the drums i n d i c a t i n g such 
movement." 

The Referee based h i s o p i n i o n on h i s b e l i e f t h a t c l a i m a n t 
and Tschanz t e s t i f i e d as t o the crosswise placement o f the b a r r e l . 
N e i t h e r c l a i m a n t nor Tschanz t e s t i f i e d t h a t the drum was pushed 
crossways on the r a i l s . Both c l a i m a n t and Tschanz i n d i c a t e d t h a t 
t h e b a r r e l was r a i s e d and " s o r t o f s l i d " onto the r a i l . Claimant 
and Tschanz t e s t i f i e d t h a t t h e i n c i d e n t o c c u r r e d i n a m a t t e r o f 
seconds. 

Roger Sackman, a c r e d i b l e w i t n e s s , t e s t i f i e d t h a t , "the 
l a b e l had marks on i t l i k e s l i g h t t e a r marks out t o the p o i n t where 
i t was r e s t i n g on the angle i r o n " . Sackman went on t o s t a t e t h a t , I 
c o u l d see t h a t i t [ t h e b a r r e l ] had r o l l e d t o the p o s i t i o n i t was 
i n . I c o u l d see no evidence t h a t i t was s l i d . " 
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The r e c o r d i s u n c l e a r as t o the exact way the b a r r e l was 
p l a c e d on the ramp. Claimant t e s t i f i e d t h a t the b a r r e l was " j u s t 
k i n d o f p i c k e d up, soon as i t got t h e r e , j u s t the s l i d e motion over 
t h e r e . " I t was e m p l o y e r / i n s u r e r ' s a t t o r n e y who i n d i c a t e d t h a t t h e 
b a r r e l was " s l i d i n t o p l a c e " , not c l a i m a n t . The d i s c r e p a n c y between 
th e c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the placement o f the b a r r e l and 
Sackman's t e s t i m o n y as t o the r e s u l t s when b a r r e l s are moved i n 
c e r t a i n types of ways i s not c r i t i c a l . The l a b e l was t o r n , which 
i n d i c a t e s movement of the b a r r e l , but no d i s t i n c t s c r a t c h marks were 
seen by Sackman. Both c l a i m a n t and Tschanz i n d i c a t e d t h a t due t o 
the urgency of the s i t u a t i o n , they merely used t h e i r s t r e n g t h t o 
p l a c e the b a r r e l i n i t s a p p r o p r i a t e p l a c e . We do not c o n s i d e r the 
manner i n which the b a r r e l was r e t u r n e d t o be c r i t i c a l . Thus, t h i s 
d i s c r e p a n c y i s not f a t a l t o c l a i m a n t ' s c l a i m . 

(4) The Referee was persuaded by p h y s i c a l evidence t h a t 
i f the end of the drum n e a r e s t the w a l l had, i n f a c t , gone o f f the 
r a c k , i t would have f a l l e n i n between the r a i l s , and not i n f r o n t of 
Tschanz, as contended by c l a i m a n t and Tschanz. We d i s a g r e e . The 
r e c o r d does not i n c l u d e such p h y s i c a l evidence t o determine whether, 
i n a g i v e n s i t u a t i o n , a c e r t a i n outcome would r e s u l t . However, 
Wilbanks t e s t i f i e d t h a t i f t h e f o r k l i f t were s l a n t e d a t an a n g l e , 
t h e r e b y c a u s i n g the b a r r e l t o b e g i n t o f a l l , t h e r e "maybe" 
s u f f i c i e n t f o r c e t o cause the b a r r e l t o not f a l l over the r a i l s and 
f a l l on c l a i m a n t as c l a i m a n t a s s e r t s . T h i s t e s t i m o n y , i n 
c o n j u n c t i o n w i t h t h a t of c l a i m a n t and Tschanz, persuades us t h a t the 
drum f e l l as c l a i m a n t contends. 

(5) The Referee d i d not b e l i e v e Tschanz's v e r s i o n o f 
events because he d i d not t e l l anyone who came i n t o the scene t h a t 
a drum f e l l on t o p of him. Claimant may not have v e r b a l l y t o l d 
anyone on the scene t h a t the drum f e l l on him. The r e c o r d does 
i n d i c a t e , though i n d i r e c t l y , t h a t c l a i m a n t i n f o r m e d h i s s u p e r v i s o r 
and the f i r s t a i d nurse i n c o m p l e t i n g the r e q u i s i t e employee 
a c c i d e n t forms. A g a i n , the 801 f o r m , the s u p e r v i s o r ' s i n j u r y r e p o r t 
and the nurse's notes i n d i c a t e t h a t Tschanz i n d i c a t e d t h a t a b a r r e l 
d i d f a l l on him. The c o n t e n t i o n t h a t Tschanz f a i l e d t o v e r b a l l y 
i n d i c a t e t h a t a b a r r e l had f a l l e n on him does not prompt us t o 
conclude t h a t t h e b a r r e l never f e l l on him. 

(6) F i n a l l y , Tschanz contended t h a t a bucket of c h l o r i n e 
f e l l and soaked h i s s h i r t , w h i l e the f i r s t a i d a t t e n d a n t contended 
t h a t t h e r e was almost no c h l o r i n e on h i s c l o t h e s . The i s s u e of the 
amount o f c h l o r i n e on Tschanz's c l o t h e s has no r e l e v a n c e t o t h e 
d e t e r m i n a t i o n of whether c l a i m a n t h u r t h i s back w h i l e l i f t i n g a 
b a r r e l o f f of Tschanz. T h e r e f o r e , we f i n d Referee's s i x t h 
c o n t e n t i o n unnecessary t o d i s c u s s . 

The f a c t s f a v o r a b l e t o c l a i m a n t ' s case are t h e s e : 
(1) the s e c r e t a r y on t h e work s i t e heard a c r a s h i n g sound, and 
a f t e r i n v e s t i g a t i o n c a l l e d f o r the s u p e r v i s o r ; ( 2 ) c l a i m a n t ' s 
t e s t i m o n y a t the h e a r i n g was e n t i r e l y c o n s i s t e n t w i t h the r e p o r t s he 
s u b m i t t e d t o both h i s employer and h i s p h y s i c i a n s ; ( 3 ) c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n diagnosed c l a i m a n t ' s i n j u r y as acute back s p r a i n 
and t r e a t e d c l a i m a n t c o n s e r v a t i v e l y w i t h m e d i c a t i o n ; (4) c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n noted t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d ; 
and (5) t h e r e has been no a l t e r n a t i v e e x p l a n a t i o n f o r c l a i m a n t ' s 
i n j u r y . 

The a f o r e m e n t i o n e d f a c t s s u p p o r t c l a i m a n t ' s back i n j u r y 
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c l a i m . T h i s s u p p o r t , coupled w i t h the Referee's unpersuasive 
c r e d i b i l i t y f i n d i n g , and the e x p l a n a t i o n f o r the i n c o n s i s t e n c i e s 
r e l a t i n g t o the manner i n which the b a r r e l was placed a f t e r t h e 
a c c i d e n t , leads us t o conclude t h a t t h e c l a i m i s compensable. 

ORDER 

The Referee's o r d e r , dated June 1 , 1988, i s r e v e r s e d . The 
s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e and i t i s i n s t r u c t e d t o 
accept the c l a i m and process i t a c c o r d i n g t o the law. For s e r v i c e s 
a t t h e h e a r i n g and on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
reasonable assessed f e e of $2,500. A c l i e n t - p a i d f e e , not t o exceed 
$2,016, i s approved. 

BARBARA J. DANIELS, Claimant WCB 88-00183 
Galton, e t a l . , Claimant's Attorneys December 7, 1989 
Carrol J. Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Pe r r y and Howell. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Mulder's o r d e r t h a t r e j e c t e d her request f o r an award o f permanent 
t o t a l d i s a b i l i t y i n c o n n e c t i o n w i t h her c l a i m f o r an i n j u r y t o her 
r i g h t knee. The i s s u e i s e x t e n t o f d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 
The Board adopts the Referee's f i n d i n g s of f a c t w i t h t h e 

f o l l o w i n g a d d i t i o n s . 

C l aimant i n j u r e d her r i g h t knee on January 13, 1985. 
She f i r s t developed symptoms i n her low back about a month l a t e r . 
These symptoms worsened i n A p r i l 1986. Degenerative s p o n d y l o s i s 
was diagnosed. T h i s c o n d i t i o n p r e e x i s t e d c l a i m a n t ' s r i g h t knee 
i n j u r y , but was asymptomatic u n t i l a f t e r the i n j u r y . SAIF denied 
the c o m p e n s a b i l i t y of c l a i m a n t ' s low back c o n d i t i o n i n August 
1986. I n May 1987, the p a r t i e s e n t e r e d i n t o a d i s p u t e d c l a i m 
s e t t l e m e n t of the c o n d i t i o n . 

CONCLUSIONS OF LAW 

The Board adopts the Referee's c o n c l u s i o n s of law w i t h 
the f o l l o w i n g s u p p l e m e n t a t i o n . 

Permanent t o t a l d i s a b i l i t y means "the l o s s , i n c l u d i n g 
p r e e x i s t i n g d i s a b i l i t y , o f any scheduled or unscheduled p o r t i o n of 
the body which permanently i n c a p a c i t a t e s t h e worker from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 
ORS 656.206 ( 1 ) ( a ) . Claimant contends t h a t her lumbar s p o n d y l o s i s 
i s a " p r e e x i s t i n g d i s a b i l i t y " f o r purposes of the above 
d e f i n i t i o n . We d i s a g r e e . A c o n d i t i o n which e x i s t s b e f o r e t h e 
i n d u s t r i a l i n j u r y , but which does not become d i s a b l i n g u n t i l a f t e r 
t he i n j u r y i s not a " p r e e x i s t i n g d i s a b i l i t y . " Fowler v. SAIF, 82 
Or App 604 ( 1 9 8 6 ) ; Walter R. S e a r l e s , 41 Van Natt a 627, 628-29 
( 1 9 8 9 ) . 

ORDER 

The Referee's order dated A p r i l 19, 1988 i s a f f i r m e d . 
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VALENCIA HINDS, Claimant WCB 88-04436 
Francesconi & Associates, Claimant's Attorneys December 7, 1989 
Meyers & Radler, Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members Cushing and Myers. 

Claimant r e q u e s t s r e v i e w of Referee Knapp's or d e r which 
d i s m i s s e d her request f o r h e a r i n g on the b a s i s t h a t she d i d n o t 
appear a t the h e a r i n g . On r e v i e w , the is s u e i s d i s m i s s a l . We 
vacate and remand. 

FINDINGS OF FACT 

A N o t i c e o f Hearing s e t t h i s case f o r h e a r i n g on June 6, 
1988. Both c l a i m a n t and her a t t o r n e y were n o t i f i e d of the h e a r i n g 
d a t e . The h e a r i n g was s e t f o r 11:00 a.m. Claimant's c o u n s e l was 
p r e s e n t , however, c l a i m a n t d i d not appear. By ord e r of June 9, 
1988, the Referee d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g . 

Claimant requested r e c o n s i d e r a t i o n , s u b m i t t i n g a l e t t e r 
from her t o her counsel s t a t i n g t h a t she had misunderstood her 
counsel and d i d not t h i n k she was r e q u i r e d t o appear a t t h e 
h e a r i n g . I n the l e t t e r , she requested her h e a r i n g t o be 
re s c h e d u l e d . On r e c o n s i d e r a t i o n , dated J u l y 6, 1988, the Referee 
concluded t h a t c l a i m a n t had not e s t a b l i s h e d "good cause" f o r her 
nonappearance and r e i n s t a t e d h i s Order o f D i s m i s s a l . 

CONCLUSIONS OF LAW 

The Referee d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g 
pursuant t o former OAR 4 3 8 - 0 6 - 0 7 1 , based on c l a i m a n t ' s f a i l u r e t o 
appear a t the h e a r i n g . Subsequent t o the Referee's d e c i s i o n , t h e 
c o u r t i s s u e d i t s . d e c i s i o n i n W i l l i a m s v. SAIF, 99 Or App 367 
( 1 9 8 9 ) . I n W i l l i a m s , t h e c o u r t h e l d , t h a t under t he c u r r e n t 
v e r s i o n o f OAR 4 3 8 - 0 6 - 0 7 1 , Referees are not a u t h o r i z e d t o d i s m i s s 
a c l a i m a n t ' s h e a r i n g r e q u e s t s i m p l y because c l a i m a n t d i d n o t 
appear a t the h e a r i n g . The c o u r t reasoned t h a t a c l a i m a n t was 
e n t i t l e d t o o f f e r the remainder o f her evidence, even i f she chose 
not t o t e s t i f y p e r s o n a l l y . I d . 

The r e l e v a n t language of the v e r s i o n of OAR 438-06-071 
i n e f f e c t a t the time o f the h e a r i n g i n the i n s t a n t case, and the 
c u r r e n t v e r s i o n c i t e d by the c o u r t i n W i l l jams, i s s u b s t a n t i a l l y 
the same. Both r u l e s p r o v i d e t h a t i f a p a r t y or the p a r t y ' s 
a t t o r n e y f a i l t o appear a t the h e a r i n g , then t h a t f a i l u r e t o 
appear i s a waiv e r o f appearance and i s grounds f o r d i s m i s s a l i f 
the p a r t y w a i v i n g requested the h e a r i n g . See Mark S. Lesowske; 
41 Van N a t t a 2154(November 28, 1 9 8 9 ) . 

Here, a l t h o u g h c l a i m a n t d i d not appear a t the h e a r i n g , 
her a t t o r n e y was p r e s e n t . I n accordance w i t h t h e W i l l i a m s 
r e a s o n i n g , c l a i m a n t ' s f a i l u r e t o appear i s not grounds f o r 
d i s m i s s a l under OAR 4 3 8 - 0 6 - 0 7 1 . A c c o r d i n g l y , we conclude t h a t the 
h e a r i n g r e q u e s t should not have been d i s m i s s e d . 

A l t h o u g h we have found t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
should not have been d i s m i s s e d , we conclude t h a t she has waived 
her r i g h t t o t e s t i f y . We have r e c e n t l y h e l d t h a t under t h e r u l e 
a p p l i c a b l e t o t h i s case, a Referee must c o n s i d e r a motion f o r 
postponement o f a h e a r i n g even a f t e r an order o f d i s m i s s a l has 
been is s u e d as l o n g the Referee r e t a i n s j u r i s d i c t i o n . Mark R. 
Lut h y , 41 Van N a t t a 2132 (November 2 1 , 1 9 8 9 ) . 
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Here, the Referee c o r r e c t l y t r e a t e d c l a i m a n t ' s m o t i o n 
f o r r e c o n s i d e r a t i o n and l e t t e r as a motion of postponement. He 
found t h a t the l e t t e r , which i n d i c a t e d c l a i m a n t ' s nonappearance 
was due t o a m i s u n d e r s t a n d i n g between h e r s e l f and her a t t o r n e y , 
was i n s u f f i c i e n t t o j u s t i f y postponement. We agree t h a t t h e 
l e t t e r does not e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s beyond 
c l a i m a n t ' s c o n t r o l s u f f i c i e n t t o j u s t i f y postponement. See former 
4 3 8 - 0 6 - 0 8 1 . Claimant waived her r i g h t t o t e s t i f y . Pursuant t o 
W i l l i a m s however, we conclude t h a t the Referee was i n c o r r e c t t o 
d i s m i s s c l a i m a n t ' s case. Cl a i m a n t ' s h e a r i n g request s h a l l be 
r e i n s t a t e d and she may p r e s e n t any w r i t t e n and t e s t i m o n i a l 
e vidence a d m i t t e d by the Referee, save f o r her own t e s t i m o n y which 
she has waived. 

ORDER 

The Referee's o r d e r , dated June 9, 1988, as r e c o n s i d e r e d 
J u l y 6, 1988 i s vacated and the case i s remanded t o Referee Knapp 
f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

JOYCE A. MORTON, Claimant WCB 87-04516 
W.D. Bates, J r . , Claimant's Attorney December 7, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

Claimant r e q u e s t s review o f Referee Huffman's or d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l o f her c l a i m f o r a r i g h t a n k l e 
i n j u r y . On re v i e w , the s o l e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt the Referee's f i n d i n g s . I n a d d i t i o n , we f i n d 
t h a t the r i g h t a n k l e c o n d i t i o n f o r which c l a i m a n t sought t r e a t m e n t 
was not a t t r i b u t a b l e t o r e f l e x s y m p a thetic d i s t r o p h y , and t h a t 
c l a i m a n t does not s u f f e r from d e m y e l i n a t i n g disease or 
s y r i n g o m y e l i a . We f u r t h e r f i n d t h a t c l a i m a n t has not demonstrated 
t h a t she f e l l a t work as she contends. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t had not c a r r i e d her 
burden o f p r o v i n g t h a t her a l l e g e d work i n j u r y a c t u a l l y o c c u r r e d . 
I n s u p p o r t o f t h a t d e c i s i o n , t h e Referee noted " d i s c r e p a n c i e s , 
l a r g e and s m a l l , i n c l a i m a n t ' s v a r i o u s r e p o r t s o f how [and when] 
the a c c i d e n t o c c u r r e d , . . . t o whom she r e p o r t e d i t , and the 
l e v e l o f p a i n and o t h e r symptoms she experienced a f t e r the a l l e g e d 
f a l l and up t o the time she sought medical t r e a t m e n t i n January 
1987." The Referee a l s o r e l i e d on medical evidence i n d i c a t i n g 
t h a t c l a i m a n t ' s c u r r e n t symptoms were p r o b a b l y not a t t r i b u t a b l e t o 
an i n j u r y of the type she d e s c r i b e d . 

On re v i e w , c l a i m a n t argues t h a t any d i s c r e p a n c i e s i n her 
s t o r y are i n s i g n i f i c a n t and do not sup p o r t an adverse c r e d i b i l i t y 
f i n d i n g . She a l s o argues t h a t the Referee i m p r o p e r l y r e l i e d on 
c a u s a t i o n evidence t h a t c l a i m a n t contends i s n e i t h e r r e l e v a n t nor 
p e r s u a s i v e . 

We are not persuaded by c l a i m a n t ' s argument t h a t any 
d i s c r e p a n c i e s i n her account o f the i n j u r y are minor and of no 
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s i g n i f i c a n c e . Considered as a whole, these i n c o n s i s t e n c i e s c r e a t e 
s i g n i f i c a n t doubt about c l a i m a n t ' s c r e d i b i l i t y and were a proper 
b a s i s f o r the Referee's adverse c r e d i b i l i t y f i n d i n g . At v a r i o u s 
t i m e s , c l a i m a n t has s t a t e d t h a t her i n j u r y o c c u r r e d i n August 
1986, the second week i n October 1986, the l a s t week of October 
1986, the f i r s t week of November 1986, and the t h i r d week o f 
November 1986. She t e s t i f i e d t h a t she f e l l t h r e e f e e t a t the time 
of her a l l e g e d i n j u r y , but she p r e v i o u s l y t o l d Dr. Zimmerman t h a t 
she f e l l s i x f e e t . She t o l d Dr. Schachner t h a t her r i g h t a n k l e 
and l e g p a i n p r o g r e s s i v e l y worsened a f t e r her i n j u r y , whereas she 
t e s t i f i e d t h a t her c o n d i t i o n remained r o u g h l y the same. 

Furthermore, c l a i m a n t t e s t i f i e d t h a t she made an 
a c c i d e n t r e p o r t on the day of the i n j u r y , but she t o l d Dr. H e r r i n g 
and the N e u r o l o g i c a l C o n s u l t a n t s t h a t she r e p o r t e d her i n j u r y t h e 
morning a f t e r i t o c c u r r e d . She i n i t i a l l y t e s t i f i e d t h a t she 
r e p o r t e d her i n j u r y t o a nurse named " W i l l i e or Wilma," but she 
then i d e n t i f i e d a d i f f e r e n t nurse as the i n d i v i d u a l on du t y when 
she made her r e p o r t . She f i r s t r e p o r t e d t h a t t h e r e were no 
witnesses t o her a c c i d e n t , but she t e s t i f i e d t h a t a co-worker 
helped her out o f the tank a f t e r her f a l l , and t h a t a d i f f e r e n t 
i n d i v i d u a l went w i t h her t o r e p o r t her i n j u r y . 

Moreover, n e i t h e r p u r p o r t e d w i t n e s s appeared a t t r i a l t o 
v e r i f y c l a i m a n t ' s s t o r y , and the employer had no documented r e c o r d 
of the i n c i d e n t . I n a d d i t i o n , t h r e e o f the employer's f o u r nurses 
t e s t i f i e d t h a t they d i d not r e c a l l the a l l e g e d i n j u r y and would 
have recorded t h e i n c i d e n t i f i t had been r e p o r t e d . F i n a l l y , the 
employer's a c c i d e n t i n v e s t i g a t o r t e s t i f i e d t h a t the f o u r t h nurse 
s t a t e d she d i d not r e c a l l t h e i n c i d e n t . We f i n d no reason t o 
doubt the t e s t i m o n y o f the i n v e s t i g a t o r on t h i s p a r t i c u l a r p o i n t . 

We t u r n t o c l a i m a n t ' s c o n t e n t i o n t h a t the Referee e r r e d 
i n r e l y i n g on me d i c a l o p i n i o n t h a t c l a i m a n t ' s c u r r e n t symptoms 
were not r e l a t e d t o her a l l e g e d work i n j u r y . Claimant f i r s t 
argues t h a t t h i s c a u s a t i o n evidence was not r e l e v a n t t o the 
c r e d i b i l i t y i s s u e decided by the Referee. We d i s a g r e e . Evidence 
t h a t c l a i m a n t ' s c u r r e n t symptoms c o u l d r e s u l t from the type o f 
i n j u r y she d e s c r i b e s would b o l s t e r her c r e d i b i l i t y . C o nversely, 
the absence of such evidence i s a f a c t o r t o be c o n s i d e r e d i n 
d e t e r m i n i n g whether c l a i m a n t has c a r r i e d her burden of p r o o f on 
t h i s i s s u e . 

F i n a l l y , we address c l a i m a n t ' s a l t e r n a t i v e argument t h a t 
the medical evidence r e l i e d on by the Referee i s not p e r s u a s i v e . 
The Referee a p p a r e n t l y d e f e r r e d t o the o p i n i o n of n e u r o l o g i s t s 
Leonard and Z i v i n t h a t the type o f i n j u r y c l a i m a n t d e s c r i b e d would 
not r e s u l t i n her c u r r e n t symptoms. Claimant contends t h a t the 
c o n t r a r y o p i n i o n s o f t r e a t i n g p h y s i c i a n s Abraham, Schachner and 
H e r r i n g are more p e r s u a s i v e . O r t h o p e d i c surgeon Schachner and 
n e u r o l o g i s t H e r r i n g both diagnosed r e f l e x s y m p a t h e t i c d y s t r o p h y 
which they a t t r i b u t e d t o the a l l e g e d i n j u r y . Dr. H e r r i n g made an 
a d d i t i o n a l , t e n t a t i v e d i a g n o s i s o f i n j u r y r e l a t e d d e m y e l i n a t i n g 
disease or s y r i n g o m y e l i a . The o p i n i o n o f Dr. Abraham, M.D., i s 
l i m i t e d t o a check i n the "work r e l a t e d " box of the Form 827 he 
s u b m i t t e d t o the i n s u r e r . 

We conclude t h a t the o p i n i o n s o f Drs. Leonard and z i v i n 
are e n t i t l e d t o the g r e a t e s t w e i g h t . N e u r o l o g i s t H e r r i n g i s n o t 
board c e r t i f i e d , and Dr. Abraham i s a g e n e r a l p r a c t i t i o n e r . I n 
c o n t r a s t , both Drs. Leonard and Z i v i n are board c e r t i f i e d 
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s p e c i a l i s t s i n n e u r o l o g y . T h e i r s p e c i a l e x p e r t i s e i s p a r t i c u l a r l y 
i m p o r t a n t i n t h i s case, where r e s o l u t i o n of the c a u s a t i o n i s s u e 
t u r n s on e x p e r t a n a l y s i s , r a t h e r than e x t e r n a l o b s e r v a t i o n . I n 
such cases, t r e a t i n g p h y s i c i a n s t a t u s i s l e s s i m p o r t a n t than 
s p e c i a l e x p e r t i s e i n the r e l e v a n t area. See A l l i e v. SAIF, 
79 Or App 284, 287 (198 6 ) ; Hammons v. P e r i n i C o r p o r a t i o n , 
43 Or App 299, 301 (1979) . 

Moreover, Drs. Leonard and Z i v i n rendered w e l l - r e a s o n e d 
o p i n i o n s based on a thorough review o f c l a i m a n t ' s m e d i c a l 
h i s t o r y . Both d o c t o r s e x p l a i n e d t h a t i t was u n l i k e l y c l a i m a n t ' s 
a n k l e symptoms i n January 1987 were a t t r i b u t a b l e t o an a l l e g e d 
i n j u r y i n October 1986 g i v e n t h e passage o f time and the n a t u r e o f 
the i n j u r y d e s c r i b e d by c l a i m a n t . They f u r t h e r e x p l a i n e d t h a t 
c l a i m a n t ' s symptomatic h i s t o r y was i n c o n s i s t e n t w i t h the diagnoses 
of r e f l e x s y m p a t h e t i c d i s t r o p h y , d e m y e l i n a t i n g disease or 
s y r i n g o m y e l i a . We note t h a t Dr. H e r r i n g , h i m s e l f , r u l e d o u t the 
l a t t e r two diagnoses p r i o r t o h e a r i n g . 

C o n s i s t e n t w i t h the above d i s c u s s i o n , we conclude t h a t 
c l a i m a n t has not demonstrated t h a t she i n j u r e d h e r s e l f i n a f a l l 
a t work, as she contends. A c c o r d i n g l y , we a f f i r m t h e Referee's 
o p i n i o n as supplemented. 

ORDER 

The Referee's order dated February 23, 1988 i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , not t o exceed 
$997, f o r s e r v i c e s on Board r e v i e w . 

THEODORE A. MYHRE, Claimant WCB 88-04305 
Karen M. Werner, Claimant's Attorney December 7, 1989 
Cooney, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
L i v e s l e y ' s order t h a t : (1) upheld the i n s u r e r ' s p a r t i a l d e n i a l o f 
h i s l e f t c a r p a l t u n n e l syndrome; and (2) d e c l i n e d t o assess a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r an a l l e g e d l y unreasonable 
d e n i a l . The i s s u e s on review are c o m p e n s a b i l i t y o f the l e f t 
c a r p a l t u n n e l syndrome and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Claimant was compensably i n j u r e d on February 15, 1984. 
He r e p o r t e d t h a t a l a d d e r had s l i p p e d out from under him and t h a t 
he had landed on h i s " r e a r end and r i g h t l e g . " On June 2 1 , 1984, 
c l a i m a n t was seen by Dr. Wasner, a r h e u m a t o l o g i s t , w i t h c o m p l a i n t s 
of f a i n t i n g and chest w a l l p a i n . Dr. Wasner had seen c l a i m a n t 
s e v e r a l times i n 1983 f o r shoulder and chest w a l l p a i n s . No 
mention of the February 1984 i n j u r y was made t o Dr. Wasner. 

The f i r s t c o m p l a i n t s o f l e f t arm problems r e l a t i n g t o 
the i n j u r y are found i n a case h i s t o r y from Dr. Baker, an 
o r t h o p e d i s t , dated September 10, 1984. Claimant's h i s t o r y o f the 
i n j u r y c o n s i s t e d of f a l l i n g from a la d d e r and l a n d i n g i n a s i t t i n g 
p o s i t i o n w i t h an onset o f p a i n i n h i s back, head, r i b s and 
abdomen, and both arms. 

Claimant underwent a lumbar laminectomy a t L4-L5, 
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performed by Dr. Golden, on September 21, 1984. When c l a i m a n t 
c o n t i n u e d to c o m p l a i n of arm symptoms f o l l o w i n g s u r g e r y , 
Dr. Golden r e f e r r e d him to Dr. Myers, a n e u r o l o g i s t , f o r EMG 
s t u d i e s . The r e s u l t s were normal w i t h no e v i d e n c e of d e n e r v a t i o n . 

On F e b r u a r y 12, 1985, c l a i m a n t was examined by 
Dr. B e c k e r , a p h y s i a t r i s t , and gave a h i s t o r y of h a v i n g f a l l e n 
from a l a d d e r and l a n d i n g on h i s b u t t o c k s and low back. On 
March 24, 1986, c l a i m a n t p r o v i d e d a h i s t o r y of the i n j u r y to t he 
Northwest P a i n C e n t e r , i n which he f e l l backwards onto h i s 
b u t t o c k s and l e f t c h e s t . On June .16, 1986, c l a i m a n t was examined 
by Dr. Woolpert, an o r t h o p e d i s t . He mentioned n o t h i n g about 
f a l l i n g on h i s l e f t hand i n F e b r u a r y , 1984. L i k e w i s e , on 
March 25, 1987, he gave a h i s t o r y of the i n j u r y to Dr. R a n d l e , a 
n e u r o l o g i s t , i n which he f e l l from the l a d d e r and "landed on the 
l e f t s i d e of h i s body." 

C l a i m a n t was s e e n by Dr. M a c R i t c h i e , a p h y s i a t r i s t , 
on November 3, 1987. At t h a t time, he gave a h i s t o r y of i n j u r y 
c o n s i s t i n g of f a l l i n g on h i s b u t t o c k s . Dr. M a c R i t c h i e examined 
c l a i m a n t and d i a g n o s e d " p o s s i b l e b i l a t e r a l c a r p a l t u n n e l 
syndrome." Subsequent e l e c t r o d i a g n o s t i c s t u d i e s r e v e a l e d m i l d 
l e f t c a r p a l t u n n e l syndrome. On F e b r u a r y 19, 1988, Dr. M a c R i t c h i e 
was unable to r e l a t e the c a r p a l t u n n e l syndrome to the 1984 i n j u r y . 

The i n s u r e r d e n i e d c l a i m a n t ' s c a r p a l t u n n e l syndrome on 
March 14, 1988, On March 29, 1988, c l a i m a n t r e p o r t e d to 
Dr. M a c R i t c h i e t h a t he had l a n d e d on h i s hand at the time of the 
F e b r u a r y , 1984 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 
To e s t a b l i s h the c o m p e n s a b i l i t y of h i s l e f t c a r p a l 

t u n n e l syndrome c o n d i t i o n , c l a i m a n t must prove by t h e 
preponderance of the e v i d e n c e t h a t the compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d to h i s d i s a b i l i t y or need f o r t r e a t m e n t . 
Hutcheson v. Weyerhaeuser, 288 Or 51, 56 ( 1 9 7 9 ) ; M i l b u r n v. 
Weyerhaeuser Company, 88 Or App 375, 378 ( 1 9 8 7 ) . See a l s o 
F l o r e n c e v. S A I F , bb Or App 467 ( 1 9 8 2 ) . 

I t i s l o g i c a l to e x p e c t t h a t a worker's r e c o l l e c t i o n of 
the e v e n t s i n v o l v e d i n an a c c i d e n t would be most c l e a r i m m e d i a t e l y 
f o l l o w i n g the a c c i d e n t . I n t h i s i n s t a n c e , c l a i m a n t p r o v i d e d 
c o n s i s t e n t h i s t o r i e s over a f o u r - y e a r p e r i o d f o l l o w i n g the 
F e b r u a r y , 1984 a c c i d e n t . Not once d u r i n g t h a t f o u r - y e a r p e r i o d 
d i d he r e p o r t a h i s t o r y of f a l l i n g on h i s l e f t hand. Only a f t e r 
the c a r p a l t u n n e l syndrome was d e n i e d by the i n s u r e r on March 14, 
1988, d i d he s t a t e t h a t he l a n d e d on h i s l e f t hand i n the 
F e b r u a r y , 1984 a c c i d e n t . A f t e r our de novo r e v i e w , we f i n d 
c l a i m a n t to be an u n r e l i a b l e h i s t o r i a n . 

We t u r n t o the m e d i c a l e v i d e n c e . Dr. M a c R i t c h i e i s the 
s o l e p h y s i c i a n to s u p p o r t a c a u s a l c o n n e c t i o n between the 
F e b r u a r y , 1984, i n j u r y and c l a i m a n t ' s c a r p a l t u n n e l syndrome. 
Y e t , Dr. M a c R i t c h i e r e n d e r e d c o m p l e t e l y c o n t r a d i c t o r y o p i n i o n s i n 
the span of l i t t l e more than one month. See E x s . 236 & 240. On 
F e b r u a r y 19, 1988, M a c R i t c h i e s t a t e d t h a t a c a u s a l c o n n e c t i o n was 
" c o n c e i v a b l e . " She added, however, t h a t " [ t ] h i s i s a l l 
c o n j e c t u r e , s i n c e I have not been f o l l o w i n g [ c l a i m a n t ] d u r i n g the 
i n t e r v e n i n g y e a r s [.]•" S h o r t l y t h e r e a f t e r , on March 29, 1988, she 

-2242-



s t a t e d t h a t a causal:, c o n n e c t i o n was " q u i t e l i k e l y " g i v e n 
c l a i m a n t ' s 'history of f a l l i n g on h i s l e f t hand w h i l e i t was 
extended. We a t t a c h l i t t l e w e ight t o MacRitchie's l a t t e r o p i n i o n 
i n s o f a r as we have found t h a t c l a i m a n t was an u n r e l i a b l e 
h i s t o r i a n . Medical o p i n i o n based on an i n a c c u r a t e h i s t o r y i s n ot 
p e r s u a s i v e . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473, 476 (1977). 

Moreover, Dr. MacRitchie's o p i n i o n ' i s c o n c l u s o r y and 
l a c k s a medical a n a l y s i s . No reasons are g i v e n as t o why a 
c o n d i t i o n , which was not p r e s e n t seven months a f t e r the i n j u r y 
when Dr. Myers performed the f i r s t EMG s t u d i e s , should be found t o 
be caused by t h a t i n j u r y when i t appears f o u r years l a t e r . I n 
a d d i t i o n , Dr. Wasner's June 1984 r e p o r t suggests t h a t c l a i m a n t ' s 
problems w i t h shoulder and fore a r m p a i n may have e x i s t e d p r i o r t o 
the i n j u r y . 

Under such c i r c u m s t a n c e s , c l a i m a n t has not met h i s 
burden of p r o o f . He has not e s t a b l i s h e d the c o m p e n s a b i l i t y of h i s 
c a r p a l t u n n e l syndrome by a preponderance o f the evidence. 

P e n a l t y and A t t o r n e y Fee 

Since we have found t h a t c l a i m a n t ' s c a r p a l t u n n e l 
syndrome i s not compensable, we conclude t h a t the i n s u r e r ' s d e n i a l 
was not unreasonable. A c c o r d i n g l y , the assessment of a p e n a l t y or 
a t t o r n e y fee i s not w a r r a n t e d . 

ORDER 

The Referee's o r d e r , dated June 6, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable by the i n s u r e r t o 
i t s c o u n s e l , not t o exceed $1,586.50. 

ZENAS A. PERISHO, Claimant WCB 88-00420 
Walter Nunley, Claimant's Attorney December 7, 1989 
Ron Pomeroy (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and P e r r y . 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n o f 
Referee M i l l s ' o r d e r t h a t d i r e c t e d i t t o pay f o r c l a i m a n t ' s 
proposed back s u r g e r y a t the L4-5 and L5-S1 l e v e l s . SAIF contends 
on review t h a t t h e Referee lacked j u r i s d i c t i o n t o address the 
proposed s u r g e r y a t L4-5 and L5-S1. The iss u e i s j u r i s d i c t i o n . 
We a f f i r m i n p a r t , r e v e r s e i n p a r t , and vacate a p o r t i o n o f the 
Referee's o r d e r . 

FINDINGS OF FACT 

On December 9, 1987, Dr. P u r t z e r requested t h a t SAIF 
a u t h o r i z e s u r g e r y a t L3-4. SAIF denied the request by l e t t e r 
d ated December 23, 1987. Claimant requested a h e a r i n g . Hearing 
was s e t f o r March 22, 1988. 

I n the i n t e r i m , c l a i m a n t c o n t i n u e d t o undergo 
exa m i n a t i o n s by v a r i o u s p h y s i c i a n s . Some of these r e p o r t s 
i n d i c a t e d t h e p o s s i b l e i n v o l v e m e n t o f L4-5 and L5-S1 i n the 
c a u s a t i o n o f a t l e a s t some of c l a i m a n t ' s symptoms. On March 1, 
1988, Dr. Dunn gave c l a i m a n t a s i n o v e r t e b r a l b l o c k a t L5-S1 
r i g h t . T his procedure r e s u l t e d i n 100 pe r c e n t r e l i e f o f symptoms 
f o r t w e n t y - f o u r hours. By c h a r t note dated March 17, 1988, f i v e 
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days b e f o r e h e a r i n g , Dr. Dunn opined t h a t a foraminotomy a t L5-S1 
was recommended. 

S A I F r e c e i v e d a copy of Dr. Dunn's c h a r t note on the 
date of h e a r i n g . Two days f o l l o w i n g h e a r i n g , SAIF r e c e i v e d 
Dr. P u r t z e r ' s r e s p o n s e to Dr. Dunn's c h a r t note. I n h i s r e s p o n s e , 
Dr. P u r t z e r i n d i c a t e d t h a t Dr. Dunn's s t u d i e s e s t a b l i s h e d t h a t 
c l a i m a n t ' s r i g h t l e g symptoms were c a u s e d by d e f e c t s a t L4-5 or 
L5-S1, r a t h e r than a d e f e c t a t L3-4. 

CONCLUSIONS OF LAW AND OPINION 

Based upon the r e p o r t s of Dr. P u r t z e r and Dr. Dunn, the 
R e f e r e e c o n c l u d e d t h a t S A I F ' s d e n i a l of L3-4 s u r g e r y was p r o p e r . 
We agree and adopt the R e f e r e e ' s r e a s o n i n g i n t h a t r e g a r d . 
However, he f u r t h e r c o n c l u d e d t h a t SAIF had "de f a c t o " d e n i e d 
s u r g e r y a t L4-5 and L5-S1. R e l y i n g upon P u r t z e r ' s and Dunn's 
o p i n i o n s , the R e f e r e e s e t a s i d e S A I F ' s "de f a c t o " d e n i a l of 
s u r g e r y a t L4-^5 and L 5 - S1. 

ORS 6 56.262(6) a l l o w s an e m p l o y e r / i n s u r e r 60 days i n 
which to a c c e p t or deny a c l a i m a f t e r i t has n o t i c e or knowledge 
of t h e - c l a i m . A c l a i m i s deemed de n i e d "de f a c t o " a f t e r 
e x p i r a t i o n of the 60-day p e r i o d , i f the e m p l o y e r / i n s u r e r has not 
a c c e p t e d or d e n i e d i t . S y p h e r s v. K-M Logging, I n c . , 
51 Or App 769, r e v den 291 Or 151 ( 1 9 8 1 ) . The s t a t u t o r y scheme 
does not r e a s o n a b l y p e r m i t a h e a r i n g on the c o m p e n s a b i l i t y of 
m e d i c a l s e r v i c e s p r i o r to a t i m e l y a c c e p t a n c e or d e n i a l or p r i o r 
to the e x p i r a t i o n of the 60-day p e r i o d e s t a b l i s h e d by ORS 
6 5 6 . 2 6 2 ( 6 ) . 

Here, the m a t t e r went to h e a r i n g on S A I F ' s d e n i a l of 
s u r g e r y a t L3-4. SAIF d i d not have n o t i c e or knowledge of the 
proposed s u r g e r y a t L4-5 and L5-S1 u n t i l the day of h e a r i n g . 
T h e r e f o r e , the 60-day p e r i o d had o n l y j u s t commenced to run a t the 
time of h e a r i n g . C o n s e q u e n t l y , the r e q u e s t e d s u r g e r y a t L4-5 and 
L5-S1 c o u l d not have been i n "de f a c t o " d enied s t a t u s . 

The R e f e r e e c o u l d n e v e r t h e l e s s p r o p e r l y have a d d r e s s e d 
the c o m p e n s a b i l i t y of L4-5 and L5-S1 s u r g e r y a t h e a r i n g i f 
c l a i m a n t had r a i s e d t h a t as an i s s u e a t h e a r i n g and SAIF had 
n e i t h e r o b j e c t e d nor r e q u e s t e d a c o n t i n u a n c e . See Thomas v. S A I F , 
64 Or App 193 ( 1 9 8 3 ) . C l a i m a n t ' s c o u n s e l d i d d i s c u s s c l a i m a n t ' s 
L5-S1 c o n d i t i o n s e v e r a l t i m e s d u r i n g h i s opening s t a t e m e n t a t 
h e a r i n g . However, we do not i n t e r p r e t h i s remarks as c l e a r l y 
r a i s i n g L5-S1 s u r g e r y as an i s s u e . Cf_. Thomas, s u p r a , where 
c l a i m a n t ' s c o u n s e l e x p r e s s l y noted t h a t he was r a i s i n g an 
a l t e r n a t e t h e o r y and t h a t he had d i s c u s s e d the matter w i t h S A I F ' s 
a t t o r n e y p r i o r to h e a r i n g . We c o n c l u d e t h a t the Thomas r a t i o n a l e 
i s not a p p l i c a b l e . 

T h e r e f o r e , the R e f e r e e l a c k e d j u r i s d i c t i o n to a d d r e s s 
the q u e s t i o n of c l a i m a n t ' s proposed L4-5 and L5-S1 s u r g e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 21, 1988 i s a f f i r m e d i n 
p a r t , r e v e r s e d i n p a r t , and v a c a t e d i n p a r t . That p o r t i o n of the 
R e f e r e e ' s o r d e r t h a t d i r e c t e d the SAIF C o r p o r a t i o n to pay f o r 
c l a i m a n t ' s proposed back s u r g e r y a t the L4-5 and L5-S1 l e v e l s i s 
v a c a t e d and d i s m i s s e d f o r l a c k of j u r i s d i c t i o n . The R e f e r e e ' s 
award of an a s s e s s e d a t t o r n e y f e e p a y a b l e by SAIF to c l a i m a n t ' s 
a t t o r n e y i s r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d , ^ ^ ^ ^ ^ ^ ^ ^ ^ g ^ ^ ; ^ ^ ^ ^ ^ ^ . 
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BOBBY P. TANKERSLEY, Claimant WCB 87-16562 
Karen M. Werner, Claimant's Attorney December 7, 1989 
S t a f f o r d Hazelett, Defense Attorney Order on Review 
Wi l l i a m s , et a l . , Defense Attorneys 

Reviewed by Board Members Gerner and C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e G a l l o w a y ' s o r d e r 
t h a t u p h e l d the i n s u r e r ' s a g g r a v a t i o n d e n i a l of h i s a l l e g e d l y 
worsened low back c o n d i t i o n . On r e v i e w , the i s s u e i s a g g r a v a t i o n . 

We r e v i e w de novo and, f o r r e a s o n s d i f f e r e n t from t h o s e 
s t a t e d i n the R e f e r e e ' s o r d e r , a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n 
F e b r u a r y , 1986, r e s u l t i n g i n a lumbar s t r a i n . He was t a k e n o f f 
work by Dr. Horniman, M.D., and t r e a t e d c o n s e r v a t i v e l y . I n June, 
1986, he began to t r e a t w i t h Dr. B e r o v i c , a c h i r o p r a c t o r . B e r o v i c 
t r e a t e d w i t h r e g u l a r c h i r o p r a c t i c a d j u s t m e n t s and r e l e a s e d 
c l a i m a n t to m o d i f i e d work i n October, 1986. The f o l l o w i n g month, 
c l a i m a n t was examined by the Independent C h i r o p r a c t i c 
C o n s u l t a n t s . The C o n s u l t a n t s performed a f o l l o w - u p e x a m i n a t i o n i n 
A p r i l , 1987. 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m i n May, 
1987, w i t h an award of 20 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y 
f o r the low back, and p e r i o d s of temporary d i s a b i l i t y . 

W hile c o n t i n u i n g to work under a m o d i f i e d work r e l e a s e , 
c l a i m a n t a l l e g e d l y r e i n j u r e d h i s low back on J u l y 21, 1987. L a t e r 
t h a t day, he was examined by B e r o v i c . B e r o v i c noted c o m p l a i n t s of 
i n c r e a s e d low back p a i n and took c l a i m a n t o f f work. 

On J u l y 29, 1987, the p a r t i e s e n t e r e d i n t o a D i s p u t e d 
C l a i m s S e t t l e m e n t , w h e r e i n c l a i m a n t was awarded 10 p e r c e n t 
a d d i t i o n a l unscheduled permanent d i s a b i l i t y , f o r a t o t a l award 
of 30 p e r c e n t . 

C l a i m a n t was reexamined by the C o n s u l t a n t s i n October, 
1987. The C o n s u l t a n t s found no o b j e c t i v e change i n c l a i m a n t ' s low 
back c o n d i t i o n from t h e i r e a r l i e r e x a m i n a t i o n of A p r i l , 1987. 

I n November, 1987, B e r o v i c r e l e a s e d c l a i m a n t back to 
m o d i f i e d work. 

C l a i m a n t d i d not e x p e r i e n c e a p a t h o l o g i c a l or 
symptomatic e x a c e r b a t i o n of h i s low back c o n d i t i o n a f t e r the May, 
1987, D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW 

F i n d i n g t h a t c l a i m a n t had proven o n l y a "waxing and 
waning of symptoms," the R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not 
proven an a g g r a v a t i o n . Although we agree w i t h the R e f e r e e t h a t 
c l a i m a n t has not proven an a g g r a v a t i o n , we do so f o r d i f f e r e n t 
r e a s o n s . 

A "waxing and waning of symptoms" may or may not 
r e s u l t i n an a g g r a v a t i o n . Gwynn v. S A I F , 304 Or App 345, on rem 
91 Or App 84 ( 1 9 8 8 ) ; Smith v. S A I F , 302 Or App 396 ( 1 9 8 6 ) . The 
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c r i t i c a l i n q u i r y i s whether c l a i m a n t s u s t a i n e d "worsened 
c o n d i t i o n s r e s u l t i n g from the o r i g i n a l i n j u r y . " ORS 6 5 6 . 2 7 3 ( 1 ) ; 
P e r r y v. S A I F , 307 Or 654, on rem 99 Or App 52 ( 1 9 8 9 ) . "Worsened 
c o n d i t i o n s " may t a k e the form of e i t h e r a symptomatic f l a r e - u p or 
a p a t h o l o g i c a l change i n the u n d e r l y i n g c o n d i t i o n . Smith, 
302 Or a t 401. I n a d d i t i o n , the "worsened c o n d i t i o n s " must r e n d e r 
the worker l e s s a b l e to work than a t the time of the l a s t 
arrangement of c o m pensation. I d . I f a symptomatic f l a r e - u p , 
c l a i m a n t must prove t h a t h i s f l a r e - u p exceeded any f l a r e - u p 
c o n t e m p l a t e d a t the time of the l a s t arrangement of c o m p e n s a t i o n . 
Gwynn, s u p r a . 

As a p r e l i m i n a r y m a t t e r , we o b s e r v e t h a t c l a i m a n t ' s 
a l l e g e d a g g r a v a t i o n o c c u r r e d b e f o r e the e n t r y of the D i s p u t e d 
C l a i m s S e t t l e m e n t ( i . e . , t h e a l l e g e d a g g r a v a t i o n o c c u r r e d on 
J u l y 21, 1987, and the s e t t l e m e n t was e n t e r e d on J u l y 29, 1 9 8 7 ) . 
A c c o r d i n g l y , a t the time of c l a i m a n t ' s a l l e g e d a g g r a v a t i o n , the 
l a s t arrangement of compensation was the May, 1987, D e t e r m i n a t i o n 
O r d e r . 

Although B e r o v i c took c l a i m a n t o f f work f o r f o u r months 
b e g i n n i n g i n J u l y , 1987, c l a i m a n t must prove a worsened c o n d i t i o n 
as a m a t t e r of f a c t . P e r r y , 307 Or a t 657. That f a c t u a l q u e s t i o n 
must be d e c i d e d on a c a s e - b y - c a s e b a s i s . I_d. Here, the m e d i c a l 
e v i d e n c e c o n c e r n i n g a worsened c o n d i t i o n i s d i v i d e d . The 
C o n s u l t a n t s found no o b j e c t i v e m e d i c a l f i n d i n g s to v e r i f y a change 
i n c l a i m a n t ' s low back c o n d i t i o n . I n t h e i r view, c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s of p a i n d i d not c o r r e s p o n d to o b j e c t i v e 
m e d i c a l f i n d i n g s . As a r e s u l t , the C o n s u l t a n t s recommended p a i n 
c e n t e r t r e a t m e n t . 

B e r o v i c d i s a g r e e d w i t h the C o n s u l t a n t s . I n doing so , he 
s t a t e d : 

" I f i n d i t i n t e r e s t i n g t h a t the 
e x a m i n a t i o n conducted by the C h i r o p r a c t i c 
C o n s u l t a n t s i n which they determined the 
p a t i e n t d i d not have an a g g r a v a t i o n was 
done sometime a f t e r the p a t i e n t ' s a c u t e 
e x a c e r b a t i o n and they have no way of 
knowing what h i s c o n d i t i o n was between 
p o i n t of e x a c e r b a t i o n and date of t h e i r 
e x a m i n a t i o n on October .14, 1987. On 
October 14, 1987, the p a t i e n t ' s c o n d i t i o n 
had markedly improved from h i s c o n d i t i o n 
f o l l o w i n g the e x a c e r b a t i o n . " (Emphasis 
a d d e d ) . 

B e r o v i c ' s r a t i o n a l e f o r d i s a g r e e i n g w i t h the C o n s u l t a n t s was 
t h a t c l a i m a n t ' s c o n d i t i o n had "markedly improved" by the time of 
t h e i r O c t o b e r , 1987, e x a m i n a t i o n . Y e t , i n h i s d e p o s i t i o n of 
F e b r u a r y , 1988, B e r o v i c r e p e a t e d l y t e s t i f i e d t h a t a f t e r the 
J u l y 21, 1987, D e t e r m i n a t i o n Order, " [ a ] n d from t h a t p o i n t o n [ , ] " 
c l a i m a n t . e x p e r i e n c e d a worsened c o n d i t i o n . For example, B e r o v i c 
t e s t i f i e d : 

"And from t h a t p o i n t o n [ , ] we had 
c o n s i d e r a b l e d i f f i c u l t y w i t h him[.] [H]e 
was much more u n s t a b l e . ( E x . 76 pgs. 6 2 - 3 ) . 

* * * * * * ^ 
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" P r i o r to J u l y 2 1 s t of '87, h i s c o n d i t i o n 
was i m p r o v i n g . As of J u l y 2 1 s t of 1987, 
t h e r e was a d r a m a t i c d e c l i n e i n h i s 
c o n d i t i o n . He has not y e t reached a 
p o s i t i o n c o n s i s t e n t w i t h where he was p r i o r 
to J u l y 2 1 s t of 1987. ( E x . 76 pg. 6 5 ) . 

i i * * * * * 

"Whatever happened to him on J u l y 2 1 s t of 
1987 u n q u e s t i o n a b l y c a u s e d a d e t e r i o r a t i o n 
of h i s c o n d i t i o n t h a t has not y e t r e c o v e r e d 
and may n o t . " I d . 
We f i n d i t i l l o g i c a l , a t b e s t , t h a t c l a i m a n t ' s c o n d i t i o n 

would worsen i n J u l y , 1987, then markedly improve on the date of 
the C o n s u l t a n t s ' October, 1987, e x a m i n a t i o n , o n l y to once a g a i n 
worsen t h e r e a f t e r . I n sum, we a r e more persuaded by the 
C o n s u l t a n t s ' m e d i c a l o p i n i o n than by B e r o v i c ' s . The C o n s u l t a n t s 
were i n as good a p o s i t i o n as B e r o v i c to a s s e s s whether c l a i m a n t ' s 
c o n d i t i o n had worsened, i n s o f a r as they had examined c l a i m a n t both 
b e f o r e and a f t e r the May, 1987, D e t e r m i n a t i o n Order. See Kienow 
Food S t o r e s v. L y s t e r , 79 Or App 416, 421 ( 1 9 8 6 ) . Because we a r e 
not persuaded by B e r o v i c ' s o p i n i o n , we a t t a c h l i t t l e w eight to h i s 
J u l y , 1987, work r e l e a s e a u t h o r i z a t i o n . 

A c c o r d i n g l y , on t h i s r e c o r d , we a r e not persuaded t h a t 
c l a i m a n t e x p e r i e n c e d a p a t h o l o g i c a l or symptomatic e x a c e r b a t i o n 
r e n d e r i n g him l e s s a b l e to work a f t e r the May, 1987, D e t e r m i n a t i o n 
O r d e r . C l a i m a n t has not met h i s burden. 

ORDER 

The R e f e r e e ' s o r d e r , dated May 2, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , p a y a b l e from the i n s u r e r to 
i t s former a t t o r n e y , not to exceed $4,331.25. 

JAMES D. TATE, Claimant WCB 86-18044 
Charles Maier, Claimant's Attorney December 7, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and S p e e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e F o s t e r ' s o r d e r t h a t a s s e s s e d a $500 p e n a l t y f o r i t s l a t e 
a c c e p t a n c e of c l a i m a n t ' s low back c o n d i t i o n . 

The Board r e v e r s e s t h a t p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t a s s e s s e d a p e n a l t y . A l l r e m a i n i n g p o r t i o n s of the R e f e r e e ' s 
o r d e r a r e a f f i r m e d . 

ISSUE 

Whether t h e r e were any "amounts [of com p e n s a t i o n ] t h e n 
due," w i t h r e s p e c t to which a p e n a l t y c o u l d be a s s e s s e d . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s f i n d i n g s . 
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CONCLUSIONS OF LAW 

SAIF accepted c l a i m a n t ' s i n j u r y c l a i m beyond t he 60-day 
p e r i o d a l l o w e d by ORS 656.262(6). F i n d i n g t h a t SAIF had 
unreasonably delayed the payment of compensation, t h e Referee 
assessed a $500 p e n a l t y . 

On r e v i e w , SAIF argues t h a t the Referee e r r e d i n 
asse s s i n g a p e n a l t y because t h e r e were "no amounts [ o f 
compensation] then due." ORS 656.262(10). We agree. 

ORS 656.262(6) p r o v i d e s , i n t e r a l i a : 

"Pending acceptance or d e n i a l o f a c l a i m , 
compensation payable t o a c l a i m a n t does n o t 
i n c l u d e t h e c o s t s o f med i c a l b e n e f i t s 
* * * ." See a l s o Eastmoreland H o s p i t a l v. 
Reeves, 94 Or App 698, 702 (198 9 ) . 
Here, we f i n d no evidence of compensation due a t the 

time SAIF accepted c l a i m a n t ' s low back c o n d i t i o n . Moreover, on 
rev i e w , c l a i m a n t argues t h a t : "The amounts then due are the 
medical b i l l s n ot p a i d and not denied w i t h i n 60 days a f t e r the 
date of the c l a i m . " Claimant's argument i s c o n t r a r y t o 
ORS 656.262(6). See Eastmoreland H o s p i t a l v. Reeves, supra. 
A c c o r d i n g l y , we conclude t h a t a p e n a l t y i s not p r o p e r l y assessable 

ORDER 

The Referee's o r d e r , dated A p r i l 28, 1988, i s re v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t assessed a $500 p e n a l t y i s r e v e r s e d . A l l r e m a i n i n g p o r t i o n s 
of the Referee's o r d e r are a f f i r m e d . 

GARY M. TSCHANZ, Claimant . WCB 87-19218 
Irene B. Taylor, Claimant's Attorney December 7, 1989 
B o t t i n i , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review of Referee Seymour's or d e r 
which upheld the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s low 
back i n j u r y c l a i m . On re v i e w , the is s u e i s c o m p e n s a b i l i t y . We 
re v e r s e . 

FINDINGS OF FACT 

On October 5, 1987, c l a i m a n t and Gerald Casey were 
employed by the same employer. At the time of the i n c i d e n t , b o t h 
c l a i m a n t and Casey were i n the process of d e l i v e r i n g a drum o f 
chemicals t o the chemical room a t the p l a n t where they worked. 

The chemical room i s a room i n which l i q u i d c h e m i c a l s , 
s t o r e d i n 55 g a l l o n p l a s t i c c o n t a i n e r s , each weighing 
a p p r o x i m a t e l y 400 t o 500 pounds, are k e p t . The drums are s t o r e d 
l e n g t h w i s e on two p a r a l l e l s t e e l t r a c k s , each a p p r o x i m a t e l y f o u r 
inches a c r o s s , two f e e t a p a r t and a p p r o x i m a t e l y two f e e t o f f t h e 
f l o o r . The r a i l s run the l e n g t h of one w a l l i n the ch e m i c a l 
room. A f t e r the drums are r o l l e d onto the t r a c k s , t h e y are kept 
i n p l a c e w i t h p i e c e s o f 2 X 4 plac e d on e i t h e r s i d e o f the drum. 
The s p i g o t s on each drum are plac e d downward so t h a t t h e c o n t e n t s 
of the drum may be d r a i n e d i n t o a bucket f o r use. 
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At one end of the c h e m i c a l room and r a i l s i s a window 
through which the drums a r e t r a n s f e r r e d from the o u t s i d e of the 
room i n t o the room. The window i s the width of the drum p l u s the 
s p i g o t , p l u s one or two i n c h e s t o l e r a n c e from the combined 
l e n g t h . The bottom of the window i s the same h e i g h t from the 
f l o o r as the r a i l s . The window has a p p r o x i m a t e l y two f e e t of 
c l e a r a n c e above the h e i g h t of a drum. 

The method of p l a c i n g a drum i n t o the c h e m i c a l room i s 
to p l a c e the drum c r o s s w i s e on a f o r k l i f t , move the f o r k l i f t i n 
f r o n t of the window, r a i s e the f o r k l i f t so t h a t i t i s s l i g h t l y 
above the window, and t i l t t h e f o r k l i f t p o s t f o r w a r d , t h e r e b y 
a l l o w i n g the drum to r o l l down the i n c l i n e of the f o r k s , through 
the window and i m m e d i a t e l y onto the r a i l s . A f u l l c o n t a i n e r w i l l 
mold i t s e l f around the f o r k s of the f o r k l i f t owing to the weight 
of the c o n t e n t s of the drum. 

At the time of the a c c i d e n t , c l a i m a n t was i n the 
c h e m i c a l room and Casey was o p e r a t i n g the f o r k l i f t , both i n the 
p r o c e s s of t r a n s f e r r i n g a drum from the o u t s i d e i n t o the c h e m i c a l 
room. As c l a i m a n t was g u i d i n g the drum toward the r a i l s on which 
the drum was to be p l a c e d , c l a i m a n t s l i p p e d , and w h i l e c o n t i n u i n g 
to h o l d onto the drum, f e l l onto h i s t a i l b o n e . The drum r o l l e d 
o f f the r a i l s and onto h i s c h e s t . C l a i m a n t f e l l onto one of the 
2 X 4's and, as he f e l l , knocked over a bucket of c h l o r i n e . 

Casey got o f f the f o r k l i f t and e n t e r e d the c h e m i c a l 
room. Casey s t r a d d l e d c l a i m a n t and w i t h c l a i m a n t p u s h i n g up on 
th e b a r r e l p l a c e d t h e drum on the r a c k . W i t h i n minutes of the 
a c c i d e n t , a s e c r e t a r y , a f t e r h e a r i n g a c r a s h , ran i n t o the 
c h e m i c a l room and saw c l a i m a n t on the f l o o r and a bucket of l i q u i d 
s p i l l e d . 

On the same e v e n i n g as the work i n c i d e n t , c l a i m a n t 
c ompleted, s i g n e d and dated a s u p e r v i s o r ' s i n j u r y r e p o r t , 
i n d i c a t i n g the a b o v e - s t a t e d f a c t s . The next day, c l a i m a n t v i s i t e d 
h i s p h y s i c i a n , Dr. L a u t e n b a c h , c o m p l a i n i n g of s e v e r e lower l e f t 
back p a i n . The t r e a t i n g p h y s i c i a n d i a g n o s e d a c u t e t h o r a c i c s t r a i n 
and t r e a t e d c l a i m a n t ' s c o n d i t i o n c o n s e r v a t i v e l y w i t h m e d i c i n e , 
u l t r a s o u n d and muscle r e l a x a n t s . On October 9, 1987, c l a i m a n t 
r e q u e s t e d and o b t a i n e d a l e a v e of absence from Norpac. 

C l a i m a n t sought t r e a t m e n t from Dr. K e l l e y , c h i r o p r a c t o r . 
On October 26, 1987, K e l l e y d iagnosed a c u t e t r a u m a t i c 
c e r v i c o t h o r a c i c and lumbar s t r a i n . On November 4, 1987, K e l l e y 
r e p o r t e d t h a t c l a i m a n t ' s temporary t o t a l d i s a b i l i t y would c o n t i n u e 
f o r f o u r to s i x weeks. 

On December 14, 1987, the employer d e n i e d c l a i m a n t ' s 
lower l e f t back c o n d i t i o n . 

C l a i m a n t s u f f e r e d a lower back s p r a i n on the job on 
October 5, 1987. 

CONCLUSIONS OF LAW 

The R e f e r e e found c l a i m a n t ' s low back i n j u r y c l a i m not 
compensable because he d i d n ' t f i n d c l a i m a n t ' s and C a s e y ' s 
t e s t i m o n y to be b e l i e v a b l e . He a l s o reasoned t h a t t h e r e was no 
o b j e c t i v e f i n d i n g s of i n j u r y . The R e f e r e e found c l a i m a n t not 
c r e d i b l e . -2249-



I n e x e r c i s i n g d_e novo r e v i e w we g e n e r a l l y d e f e r to a 
R e f e r e e ' s a s s e s s m e n t of c r e d i b i . l i t y when h i s or her f i n d i n g i s 
based on demeanor. Humphrey v. S A I F , 58 Or App 360, 363 ( 1 9 8 2 ) ; 
R o b e r t W. Cooper, 40 Van N a t t a 486 ( 1 9 8 8 ) . I n t h i s c a s e , the 
R e f e r e e d i d not base h i s f i n d i n g s on c l a i m a n t ' s demeanor/ but on 
t h e s u b s t a n c e of t h e w i t n e s s e s ' t e s t i m o n y . When the R e f e r e e ' s 
c r e d i b i l i t y f i n d i n g i s based on the s u b s t a n c e of the w i t n e s s e s ' 
t e s t i m o n y , r a t h e r than the w i t n e s s e s ' demeanor, we a r e e q u a l l y 
c a p a b l e of a s s e s s i n g c r e d i b i l i t y . C o a s t a l Farm Supply v. 
H u l t b e r g , 84 Or App 282, 285 ( 1 9 8 7 ) . 

I n the p r e s e n t c a s e , a f t e r r e v i e w i n g the s u b s t a n c e of 
v a r i o u s w i t n e s s e s ' t e s t i m o n y , we d i s a g r e e w i t h the R e f e r e e ' s 
c o n c l u s i o n s . The R e f e r e e was c o n c e r n e d about the f o l l o w i n g 
p o r t i o n s of the r e c o r d : ( 1 ) the mechanism of the i n j u r y , i n t h a t 
the R e f e r e e p e r s o n a l l y found i t d i f f i c u l t to b e l i e v e t h a t the two 
i n d i v i d u a l s c o u l d l i f t a f o u r or f i v e hundred pound drum onto the 
r a i l s i n the manner i n which they s t a t e d ; ( 2 ) c l a i m a n t ' s s t o r y as 
to how the i n c i d e n t o c c u r r e d as r e p o r t e d to c l a i m a n t ' s s u p e r v i s o r ; 
( 3 ) the c o n d i t i o n of the p l a s t i c drum a f t e r the i n c i d e n t ; 
( 4 ) t h e p h y s i c a l e v i d e n c e which c o n v i n c e d him t h a t g i v e n the 
d e s c r i p t i o n of the i n c i d e n t , the drum would have f a l l e n between 
the r a i l s and not i n f r o n t of c l a i m a n t ; (5) c l a i m a n t ' s a l l e g e d 
f a i l u r e to t e l l anyone who came on the scene t h a t a drum f e l l on 
top of him; and ( 6 ) the c o n d i t i o n of c l a i m a n t ' s s h i r t a f t e r the 
i n c i d e n t . 

We a d d r e s s the R e f e r e e ' s c o n c e r n s i n o r d e r . 

( 1 ) Both c l a i m a n t and Casey were employed to work i n 
s a n i t a t i o n . On o c c a s i o n , C a s e y , w i t h the a s s i s t a n c e of a n o t h e r 
i n d i v i d u a l , has l i f t e d the f o u r to f i v e hundred-pound drums onto 
v a r i o u s s u r f a c e s , such a s t r u c k s or a ramp. One w i t n e s s , May, 
t e s t i f i e d t h a t he f e l t i t was p o s s i b l e f o r a 400 to 500 pound drum 
to be moved i f the i n d i v i d u a l s were s t r o n g . C l a i m a n t and Casey 
both a r e used to and accustomed to heavy p h y s i c a l l a b o r which 
i n v o l v e s the l i f t i n g and moving of the drums i n q u e s t i o n . G i v e n 
t h e s e f a c t s , we f i n d i t r e a s o n a b l e to c o n c l u d e t h a t the two 
i n d i v i d u a l s c o u l d have l i f t e d the drum onto the s h e l f i n the 
manner they s t a t e d . 

( 2 ) The R e f e r e e s t a t e d t h a t "when Ray Wilbanks came i n t o 
the room i m m e d i a t e l y a f t e r w a r d s , c l a i m a n t ' s s t o r y was t h a t he was 
s t a n d i n g between the r a i l s , and was p u l l i n g the drum fo r w a r d 
toward him, when he was pinned between the drum coming o f f the 
f o r k l i f t s , and a drum of ammonia, which was a l r e a d y on the r a c k . " 

However, our r e v i e w i n d i c a t e s t h a t Wilbanks t e s t i f i e d 
o n l y a s to h i s " i m p r e s s i o n " a s to what happened. Wilbanks d i d not 
t e s t i f y t h a t c l a i m a n t t o l d him t h a t he was s t a n d i n g between the 
r a i l s , nor d i d he t e s t i f y t h a t the drum c l a i m a n t s u p p o s e d l y was 
pinned a g a i n s t was ammonia. Wilbanks c o n t i n u a l l y t e s t i f i e d to h i s 
vague memory of the i n c i d e n t : " I t h i n k " , "my i m p r e s s i o n " , " I 
c a n ' t remember". G i v e n W i l b a n k s ' poor r e c o l l e c t i o n , we a r e not 
persuaded by h i s s p e c u l a t i v e t e s t i m o n y . 

C l a i m a n t ' s t e s t i m o n y a s to how the drum f e l l i s 
c o n s i s t e n t throughout the r e c o r d . The s u p e r v i s o r ' s i n j u r y r e p o r t 
form completed by c l a i m a n t , the f i r s t a i d r e c o r d as documented 
by J e a n H i l l , the o r i g i n a l 801 form f i l l e d out by c l a i m a n t , 
Dr. N e l s o n ' s h i s t o r y r e p o r t of October 13, 1987, Dr. L a u t e n b a c h ' s 
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October 15, 1987 F i r s t M e d i c a l R e p o r t , and a l l s t a t e m e n t s made by 
c l a i m a n t to o t h e r people on the date of the i n j u r y have been 
c o n s i s t e n t . C l a i m a n t r e p o r t e d t h a t a s he was h e l p i n g to unload 
a 55 g a l l o n b a r r e l from a f o r k l i f t , the b a r r e l s t a r t e d r o l l i n g 
toward him, and as he was t r y i n g to guide the b a r r e l onto the 
ramp, he s l i p p e d , g r a b b i n g onto the b a r r e l to p r e v e n t i f from 
f a l l i n g on him, and landed on a 2 X 4 w i t h the b a r r e l on top of 
him. 

Because W i l b a n k s 1 r e c o l l e c t i o n of what happened t h a t 
n i g h t i s vague, a t b e s t , h i s t e s t i m o n y c o n c e r n i n g t h i s i s s u e i s 
g i v e n l i t t l e w e i g h t . And, because c l a i m a n t ' s t e s t i m o n y i s 
c o n s i s t e n t throughout the r e c o r d , we g i v e c l a i m a n t ' s t e s t i m o n y 
more w e i g h t . 

(3) The R e f e r e e c o n c l u d e d t h a t "the drum was made of 
s o f t p l a s t i c , and the b e l i e v a b l e t e s t i m o n y of o t h e r w i t n e s s e s was 
t h a t any p l a s t i c drum which i s pushed c r o s s w a y s on the r a i l s , 
would have s c r a t c h marks on i t . C l a i m a n t and Casey contend t h a t 
t hey pushed the drum c r o s s w a y s on the r a i l s . The b e l i e v a b l e 
e v i d e n c e was t h a t t h e r e were no s c r a t c h marks on the drums 
i n d i c a t i n g such movement." Both c l a i m a n t and Casey t e s t i f i e d t h a t 
the i n c i d e n t o c c u r r e d i n a mat t e r of sec o n d s . The r e c o r d i s 
u n c l e a r as to the e x a c t way the b a r r e l was p l a c e d on the ramp. 
The d i s c r e p a n c y between c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e 
placement of the b a r r e l and t he o t h e r w i t n e s s e s ' t e s t i m o n y as to 
the r e s u l t s when b a r r e l s a r e moved i n c e r t a i n t y p e s of ways i s not 
c r i t i c a l . Both c l a i m a n t and Casey i n d i c a t e d t h a t due to the 
urgency of the s i t u a t i o n , they merely used t h e i r s t r e n g t h to p l a c e 
the b a r r e l i n i t s a p p r o p r i a t e p l a c e . We do not c o n s i d e r the 
manner i n which the b a r r e l was r e t u r n e d to be c r i t i c a l . Thus, 
t h i s a p p a r e n t d i s c r e p a n c y i s not f a t a l to c l a i m a n t ' s c l a i m . 

(4 ) The R e f e r e e was c o n v i n c e d by p h y s i c a l e v i d e n c e t h a t 
i f the end of the drum n e a r e s t the w a l l had i n f a c t gone o f f the 
r a c k , the end of the drum toward the w a l l would f a l l i n between 
the r a i l s , and not i n f r o n t of c l a i m a n t , as contended by c l a i m a n t 
and C a s e y . We d i s a g r e e . The r e c o r d does not i n c l u d e such 
p h y s i c a l e v i d e n c e to d e t e r m i n e whether, i n a g i v e n s i t u a t i o n , a 
c e r t a i n outcome would r e s u l t . However, Wilba n k s ' t e s t i m o n y does 
i n d i c a t e t h a t i f the f o r k l i f t were s l a n t e d a t an a n g l e , t h e r e b y 
c a u s i n g the b a r r e l to b e g i n to f a l l , t h e r e "maybe" s u f f i c i e n t 
f o r c e to c a u s e the b a r r e l to not f a l l over the r a i l s and f a l l on 
c l a i m a n t as c l a i m a n t a s s e r t s . Based on t h i s t e s t i m o n y , i n 
c o n j u n c t i o n w i t h c l a i m a n t and Casey, we a r e persuaded t h a t the 
drum f e l l a s c l a i m a n t c o n t e n d s . 

(5 ) The R e f e r e e d i d not b e l i e v e c l a i m a n t ' s v e r s i o n of 
e v e n t s because c l a i m a n t d i d not t e l l anyone who came i n to the 
sc e n e t h a t a drum f e l l on top of him. C l a i m a n t may not have 
v e r b a l l y t o l d anyone on the s c e n e t h a t the drum f e l l on him. The 
r e c o r d does i n d i c a t e , though i n d i r e c t l y , t h a t c l a i m a n t informed 
h i s s u p e r v i s o r and the f i r s t a i d n u r s e i n c o m p l e t i n g the r e q u i s i t e 
employee a c c i d e n t forms. A g a i n , the 80.1 form/ the s u p e r v i s o r ' s 
i n j u r y r e p o r t and the n u r s e ' s n o t e s i n d i c a t e t h a t c l a i m a n t 
i n d i c a t e d t h a t a b a r r e l d i d f a l l on him. The c o n t e n t i o n t h a t 
c l a i m a n t f a i l e d to v e r b a l l y i n d i c a t e t h a t a b a r r e l had f a l l e n on 
him does not prompt us to c o n c l u d e t h a t the b a r r e l never f e l l on 
him. 

(6) F i n a l l y , c l a i m a n t contended t h a t a bucket of 
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c h l o r i n e f e l l and soaked h i s s h i r t , w h i l e the f i r s t a i d a t t e n d a n t 
s t a t e d t h a t t h e r e was almost no c h l o r i n e on the c l a i m a n t ' s 
c l o t h e s . C asey t e s t i f i e d t h a t i m m e d i a t e l y a f t e r the i n c i d e n t 
c l a i m a n t ' s s h i r t had c h l o r i n e on i t and t h a t he took c l a i m a n t ' s 
s h i r t o f f p r i o r to the f i r s t a i d a t t e n d a n t coming on the s c e n e . 
C l a i m a n t t e s t i f i e d t h a t C a s e y ' s g i r l f r i e n d came on the s c e n e 
p r i o r to the f i r s t a i d a t t e n d a n t and t h a t the g i r l . f r i e n d 
r e t r i e v e d from c l a i m a n t ' s c a r ano t h e r s h i r t . Casey t e s t i f i e d t h a t 
c l a i m a n t had more than one s h i r t on a t the time of the i n c i d e n t . 
Even the n o t e s of the f i r s t a i d a t t e n d a n t show t h a t c l a i m a n t d i d 
have c h l o r i n e on h i s s h i r t . We c o n s i d e r the amount of c h l o r i n e on 
c l a i m a n t ' s s h i r t to be of l i m i t e d a s s i s t a n c e to us i n d e t e r m i n i n g 
whether or not an i n j u r y d i d i n f a c t o c c u r . Testimony from more 
than one w i t n e s s i n d i c a t e d t h a t a bucket of c h l o r i n e d i d s p i l l 
onto the f l o o r of the c h e m i c a l room. 

To summarize, the f a c t s f a v o r a b l e to c l a i m a n t ' s c a s e a r e 
t h e s e : ( 1 ) the s e c r e t a r y on the work s i t e heard a c r a s h i n g n o i s e 
and a f t e r i n v e s t i g a t i o n found both c l a i m a n t and a drum on the 
f l o o r of the c h e m i c a l room; ( 2 ) c l a i m a n t ' s t e s t i m o n y a t the 
h e a r i n g was c o n s i s t e n t w i t h the r e p o r t s he su b m i t t e d to both h i s 
employer and h i s r p h y s i c i a n s ; ( 3) c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
d i agnosed c l a i m a n t ' s i n j u r y a s a c u t e t h o r a c i c s p r a i n and t r e a t e d 
c l a i m a n t w i t h p a i n k i l l e r s and muscle r e l a x a n t s ; (4) c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n i n d i c a t e d t h a t "the mode of i n j u r y would be 
c o n s i s t e n t w i t h t h i s type of problem" and t h a t c l a i m a n t ' s 
c o n d i t i o n was'work r e l a t e d ; and (5) t h e r e has been no a l t e r n a t i v e 
e x p l a n a t i o n f o r c l a i m a n t ' s i n j u r y . 

The a f o r e m e n t i o n e d f a c t s s u p p o r t c l a i m a n t ' s lower back 
i n j u r y c l a i m . T h i s s u p p o r t , c o u p l e d w i t h the above e x p l a n a t i o n s 
f o r the few i n c o n s i s t e n c i e s i n the r e c o r d , l e a d s us to c o n c l u d e 
t h a t the c l a i m i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r , dated June 1, 1988, i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l i s s e t a s i d e and the c l a i m 
remanded to the employer f o r . p r o c e s s i n g a c c o r d i n g to law. For 
s e r v i c e s a t the h e a r i n g and on Board r e v i e w , c l a i m a n t ' s a t t o r n e y 
i s awarded $2,250, to be p a i d by the employer. A c l i e n t - p a i d f e e , 
not to exceed $532, i s approved. 

JULE VANLAAR, Claimant WCB 87-14894 
Coons & Cole, Claimant's Attorneys December 7, 1989 
Roy M i l l e r (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e McGeorge's o r d e r J 
w h i c h : ( 1 ) found t h a t c l a i m a n t was not a s u b j e c t worker; and 
(2) upheld the SA I F C o r p o r a t i o n ' s d e n i a l of h i s back i n j u r y 
c l a i m . On r e v i e w , the i s s u e i s whether c l a i m a n t was a s u b j e c t 
worker f o r SATF's i n s u r e d . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t o r i g i n a l l y agreed to move Dr. Day's o f f i c e 
f u r n i s h i n g s from one l o c a t i o n to a n o t h e r . S u b s e q u e n t l y , a f t e r i t 
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was determined t h a t a temporary o f f i c e space would be r e q u i r e d , 
c l a i m a n t took i t upon h i m s e l f to o b t a i n the n e c e s s a r y i n f o r m a t i o n 
and submit a p r o p o s a l f o r the space to the d o c t o r . 

C l a i m a n t was p a i d a t the r a t e of f i v e d o l l a r s per hour. 

C l a i m a n t was not c r e d i b l e w i t h r e s p e c t to the i s s u e of 
the " S e r v i c e Agreement" he a l l e g e d l y p r e p a r e d . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts the c o n c l u s i o n of the R e f e r e e w i t h the 
f o l l o w i n g m o d i f i c a t i o n of t h e . r e a s o n i n g . 

C l a i m a n t has the burden to prove, by a preponderance of 
the e v i d e n c e , t h a t an employer/employee r e l a t i o n s h i p e x i s t s . The 
t e s t f o r d e t e r m i n i n g who i s a s u b j e c t worker i s the employer's 
r i g h t to c o n t r o l the performance of the s e r v i c e s . The t e s t 
r e q u i r e s an a p p l i c a t i o n of the t r a d i t i o n a l " r i g h t to c o n t r o l " 
a n a l y s i s and a c o n s i d e r a t i o n of the " n a t u r e of the work." 
C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 (1989); Woody v. 
W a i b e l , 276 Or 189 ( 1 9 7 6 ) . 

The t r a d i t i o n a l r i g h t to c o n t r o l a n a l y s i s c o n s i s t s of 
the f o l l o w i n g f a c t o r s : (1) d i r e c t e v i d e n c e of the r i g h t t o , or 
the e x e r c i s e o f , c o n t r o l ; (2) the method of payment; (3) the 
f u r n i s h i n g of equipment; and (4) the r i g h t to f i r e . 
C a s t l e Homes, I n c . , s u p r a , 95 Or App a t 2 72; Marcum v. S A I F , 
2 9 Or App 843 (1977). Here, c l a i m a n t was p a i d on an h o u r l y b a s i s 
and e i t h e r p a r t y c o u l d t e r m i n a t e employment w i t h o u t l i a b i l i t y . 
These f a c t o r s s u p p o r t a f i n d i n g of c l a i m a n t b e i n g an employee of 
Dr. Day. 

On the o t h e r hand, c l a i m a n t f u r n i s h e d h i s own t o o l s , a 
f a c t o r i n d i c a t i v e of c l a i m a n t b e i n g an independent c o n t r a c t o r . 
F u r t h e r , d i r e c t e v i d e n c e of the r i g h t to c o n t r o l (and/or the 
e x e r c i s e of c o n t r o l ) i s n o t a b l y l a c k i n g . I n t h i s r e g a r d , c l a i m a n t 
was o r i g i n a l l y h i r e d o n l y to move f u r n i t u r e ; he then proposed the 
need f o r a temporary o f f i c e space and drew up the p l a n s w i t h o u t 
d i r e c t i o n from Dr. Day. C l a i m a n t had keys to the b u i l d i n g and 
c o u l d work any hours he c h o s e . The d o c t o r was o n l y p r e s e n t a t the 
b u i l d i n g s i t e f o r h a l f a day when he a r r i v e d to s e e p a t i e n t s . 
C l a i m a n t was o f t e n not p r e s e n t when the d o c t o r a r r i v e d because he 
d i d most of h i s work a t n i g h t or a f t e r the s t a f f had l e f t . A l l 
the d e t a i l s of c o n s t r u c t i o n were l e f t to c l a i m a n t because the 
s t r u c t u r e was temporary. Dr. Day o n l y e x e r c i s e d enough c o n t r o l to 
i n s u r e t h a t the job got done. See Marcum v. S A I F , 29 Or App a t 
846. T h i s i s i n s u f f i c i e n t e v i d e n c e to e s t a b l i s h c o n t r o l . 

Although a c l o s e q u e s t i o n , we conclude, t h a t a p p l i c a t i o n 
o f the c o n t r o l t e s t i n d i c a t e s t h a t c l a i m a n t i s an independent 
c o n t r a c t o r . Moreover, c o n s i d e r a t i o n of the " r e l a t i v e n a t u r e of 
the work t e s t " adds s u p p o r t to t h a t c o n c l u s i o n . 

Here, the a l l e g e d employer's work i s t h a t of a m e d i c a l 
d o c t o r . C l a i m a n t was h i r e d f i r s t to move f u r n i t u r e from one 
o f f i c e to a n o t h e r , and t h e n , a t h i s own s u g g e s t i o n , to b u i l d 
temporary o f f i c e s p a c e . Dr. Day d i d not c o n t e m p l a t e h i r i n g 
c l a i m a n t on a p r o t r a c t e d b a s i s . Indeed, the d o c t o r and c l a i m a n t 
both t e s t i f i e d t h a t c l a i m a n t was f r e e to submit a b i d f o r the 
b u i l d i n g of the permanent o f f i c e b u i l d i n g , but c l a i m a n t f a i l e d to 
do s o . I t has been noted t h a t "when the job to be done i s one 
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t h a t becomes n e c e s s a r y a t u n p r e d i c t a b l e i n t e r v a l s , and when i t i s 
not a p r o t r a c t e d one, a s p e c i a l i s t c a l l e d i n to handle the 
p a r t i c u l a r r e p a i r or i n s t a l l a t i o n i s an independent c o n t r a c t o r . " 
Marcum v. S A I F , 29 Or App .at 848-49. 

We c o n c l u d e , f o r the p r e v i o u s l y s t a t e d r e a s o n s , t h a t 
c l a i m a n t was not an employee of Dr. Day. 

ORDER 

The R e f e r e e ' s o r d e r dated November 20, 1987 i s a f f i r m e d . 

ELLEN L. WONCH, Claimant WCB 87-14550 
Peter E. Baer, Claimant's Attorney December 7, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Howell and S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
B e n n e t t ' s o r d e r t h a t : (1) found t h a t c l a i m a n t ' s c l a i m f o r a 
h e r n i a c o n d i t i o n was not p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n 
Order; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d not award 
permanent d i s a b i l i t y c o m p e n s a t i o n . The i n s u r e r c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t s e t a s i d e i t s 
p a r t i a l d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . The i s s u e s 
a r e c o m p e n s a b i l i t y , premature c l o s u r e and e x t e n t of permanent 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt the R e f e r e e ' s O p i n i o n with, the f o l l o w i n g 
comment on the premature c l o s u r e i s s u e . 

As c o r r e c t l y noted by the R e f e r e e , m e d i c a l e v i d e n c e 
g e n e r a t e d a f t e r c l a i m c l o s u r e which r e f e r s to c l a i m a n t ' s 
p o s t - c l o s u r e c o n d i t i o n may be c o n s i d e r e d i n d e t e r m i n i n g whether 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t c l o s u r e if_ the e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n has e i t h e r not changed or 
has improved s i n c e c l o s u r e . Scheuning v. J . R. S i m p l o t & Co., 
84 Or App 62 2 ( 1 9 8 7 ) ; U t r e r a v. Department of G e n e r a l S e r v i c e s , 
89 r App 114 (1987). 

The R e f e r e e found a l a c k of p e r s u a s i v e e v i d e n c e 
r e g a r d i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n b e f o r e c l a i m 
c l o s u r e . C o n s e q u e n t l y , he s t a t e d t h a t he was unable to compare 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n at c l o s u r e to her p s y c h o l o g i c a l 
c o n d i t i o n p o s t - c l o s u r e to d e t e r m i n e whether c l a i m a n t had improved, 
worsened, or remained unchanged. I n f a c t , the R e f e r e e i n t e r p r e t e d 
the e v i d e n c e to s u g g e s t t h a t c l a i m a n t ' s c o n d i t i o n had 
s i g n i f i c a n t l y worsened a f t e r c l o s u r e . 

Our r e v i e w of the r e c o r d does not s u p p o r t t h i s l a t t e r 
f i n d i n g of a p o s t - c l o s u r e w o r s e n i n g . At the same time, the r e c o r d 
does not s u p p o r t a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n e i t h e r 
remained the same or improved p o s t - c l o s u r e . I n sum, we a g r e e w i t h 
the R e f e r e e ' s c o n c l u s i o n t h a t the e v i d e n c e does not e s t a b l i s h how 
c l a i m a n t ' s c o n d i t i o n a t c l o s u r e compared w i t h her c o n d i t i o n two 
months l a t e r when Dr. Hughes found her not m e d i c a l l y s t a t i o n a r y on 

-2254-



a p s y c h o l o g i c a l b a s i s . T h e r e f o r e , c l a i m a n t has f a i l e d to s u s t a i n 
her burden of p r o v i n g t h a t she was not m e d i c a l l y s t a t i o n a r y as of 
the date of c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r dated March 16, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e f o r p r e v a i l i n g on 
the p a r t i a l d e n i a l i s s u e of $700, to be p a i d by the i n s u r e r . The 
Board approves a c l i e n t - p a i d f e e , not to exceed $1,454. 

JASON L. BAIL, Claimant WCB 87-15.445 
Olson, et a l . , Claimant's Attorneys December 8, 1989 
Terrall & M i l l e r , Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
H u f f ' s o r d e r t h a t : (1) awarded c l a i m a n t 5 p e r c e n t (16 d e g r e e s ) 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r a low back c o n d i t i o n , 
whereas a D e t e r m i n a t i o n Order had awarded no u n s c h e d u l e d permanent 
d i s a b i l i t y ; (2) d e c l i n e d to award a d d i t i o n a l temporary d i s a b i l i t y 
c o m p e n s a t i o n ; and (3) d e c l i n e d to a s s e s s a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r the s e l f - i n s u r e d employer's a l l e g e d u n r e a s o n a b l e 
r e f u s a l to pay temporary d i s a b i l i t y compensation awarded by 
D e t e r m i n a t i o n O r d e r . The employer c r o s s - r e q u e s t s r e v i e w of t h o s e 
p o r t i o n s of the R e f e r e e ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award; (2) awarded c l a i m a n t 
i n t e r i m c o m p e n s a t i o n ; and (3) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
c u r r e n t m e d i c a l t r e a t m e n t f o r h i s low back c o n d i t i o n . We r e v e r s e 
on a l l i s s u e s . 

ISSUES 

1. M e d i c a l S e r v i c e s . 

2. I n t e r i m Compensation. 

3. Temporary D i s a b i l i t y Compensation. 

4. E x t e n t of Permanent Unscheduled D i s a b i l i t y . 

5. P e n a l t i e s and A t t o r n e y F e e s . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t 
commencing on page 2 of h i s o r d e r and c o n t i n u i n g through the 
second f u l l p a r a g r a p h on page 3 of h i s o r d e r . We a l s o adopt the 
l a s t f u l l p a r a g r a p h on page 6 of the o r d e r . I n a d d i t i o n , we make 
the f o l l o w i n g s u p p l e m e n t a l f i n d i n g s . 

C l a i m a n t sought no m e d i c a l t r e a t m e n t f o r h i s low back 
between August 21, 1986 and J u l y 25, 1987. 

C l a i m a n t commenced t r e a t m e n t w i t h Dr. H o l t a n , 
c h i r o p r a c t o r , on August 3 1 , 1987. He i n i t i a l l y t r e a t e d w i t h 
Dr. H o l t a n t w i c e per week. As of the date of h e a r i n g , t h i s had 
been reduced to once e v e r y two weeks. 

The employer i s s u e d a m e d i c a l s e r v i c e s d e n i a l on 
September 10, 1987, s t a t i n g t h a t the c u r r e n t c o n d i t i o n and need f o r 
t r e a t m e n t was u n r e l a t e d to the compensable i n j u r y and was not 
r e a s o n a b l e or n e c e s s a r y i n the r e c o v e r y from c l a i m a n t ' s i n j u r y . 
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FINDINGS OF ULTIMATE FACT 

The employer d i d not pay temporary d i s a b i l i t y b e n e f i t s t o 
c l a i m a n t f o r the p e r i o d from August 8, 1986 through September 10, 
1987.. 

Dr. H o l t a n ' s c h i r o p r a c t i c t r e a t m e n t s a r e n e i t h e r 
r e a s o n a b l e and n e c e s s a r y nor r e l a t e d to the compensable i n j u r y . 

C l a i m a n t has no permanent low back impairment a s a r e s u l t 
of the compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

The R e f e r e e r e l i e d upon c l a i m a n t ' s t e s t i m o n y and 
Dr. H o l t a n ' s r e p o r t s i n r e a c h i n g h i s c o n c l u s i o n t h a t c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s were r e a s o n a b l e and n e c e s s a r y and r e l a t e d 
to h i s compensable c o n d i t i o n . However, on de novo r e v i e w , we a r e 
not persuaded on t h i s i s s u e . 

C l a i m a n t underwent no t r e a t m e n t between August .1986 and 
J u l y 1987. During t h a t time, c l a i m a n t worked on a C h r i s t m a s t r e e 
farm, p a r t i c i p a t e d i n a summer bowling l e a g u e , and d i d some 
p a i n t i n g w i t h a f r i e n d . When seen by BBV, c l a i m a n t i n d i c a t e d t h a t 
h i s o v e r a l l symptoms were much b e t t e r than they were one y e a r ago 
and had been the same f o r s e v e r a l months. I n a d d i t i o n , Dr. T s a i , a 
c o n s u l t i n g n e u r o l o g i s t , r e p o r t e d t h a t the C h r i s t m a s t r e e farm j o b 
was d i f f i c u l t . C l a i m a n t ' s a b i l i t y to p a r t i c i p a t e i n such 
a c t i v i t i e s w i t h o u t t r e a t m e n t d i m i n i s h e s the p e r s u a s i v e n e s s of 
Dr. H o l t a n ' s o p i n i o n t h a t c l a i m a n t ' s t r e a t m e n t s a r e r e a s o n a b l e and 
n e c e s s a r y and r e l a t e d to h i s compensable i n j u r y . 

Moreover, w h i l e c l a i m a n t t e s t i f i e d t h a t h i s c o n d i t i o n 
improved a s a r e s u l t of Dr. H o l t a n ' s t r e a t m e n t s , Dr. L a n g s t o n , 
o r t h o p e d i c s u r g e o n , r e p o r t e d on November 19, 1987 t h a t c l a i m a n t 
s t a t e d t h a t t h e t r e a t m e n t s were of no b e n e f i t . Dr. Langston a l s o 
r e p o r t e d t h a t c l a i m a n t ' s compensable c o n d i t i o n had r e s o l v e d . I n 
a d d i t i o n , Dr. Buza, n e u r o l o g i s t , r e p o r t e d on October .13, 1987 t h a t 
c l a i m a n t p r e s e n t e d no o b j e c t i v e , n e u r o l o g i c a l , or o r t h o p e d i c 
f i n d i n g s . F u r t h e r , c l a i m a n t t e s t i f i e d t h a t he e x p e r i e n c e d no 
change i n h i s c o n d i t i o n 'during the two-week p e r i o d between h i s 
r e g u l a r l y s c h e d u l e d t r e a t m e n t s w i t h Dr. H o l t a n . He f u r t h e r 
t e s t i f i e d t h a t Dr. H o l t a n was merely " m o n i t o r i n g the s i t u a t i o n " t o 
e n s u r e t h a t c l a i m a n t ' s back remained s t a b l e . G i v e n c l a i m a n t ' s l o n g 
p e r i o d of time w i t h o u t t r e a t m e n t , combined w i t h h i s s t r e n u o u s 
p h y s i c a l a c t i v i t y d u r i n g t h a t time, we a r e not persuaded t h a t 
Dr. H o l t a n ' s r e g u l a r l y s c h e d u l e d t r e a t m e n t s a r e e i t h e r r e l a t e d to 
c l a i m a n t ' s o r i g i n a l compensable c o n d i t i o n or needed to a s s u r e t h a t 
c l a i m a n t ' s back remains s t a b l e . 

I n t e r i m Compensation 

The employer p a i d c l a i m a n t i n t e r i m c ompensation f o r the 
p e r i o d up to August 8, 1986. The R e f e r e e awarded c l a i m a n t 
a d d i t i o n a l i n t e r i m c o m pensation f o r the p e r i o d from August 8, 1986 
through August 10, 1986. The R e f e r e e reasoned t h a t c l a i m a n t was 
e n t i t l e d to i n t e r i m c o m pensation u n t i l he was n o t i f i e d by the 
employer of the d e n i a l of h i s c l a i m . He f u r t h e r found t h a t the 
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l i a b i l i t y of the employer f o r i n t e r i m compensation was not a f f e c t e d 
by c l a i m a n t ' s t e r m i n a t i o n from h i s employment on August 8, 1986. 

C l a i m a n t made h i s c l a i m on J u l y 28, 1986. The employer 
had n o t i c e of the c l a i m on the same day. The employer d e n i e d the 
c l a i m on August 11, 1986. Thus, the employer i s s u e d i t s d e n i a l 
w i t h i n 14 days a f t e r n o t i c e of the c l a i m . Under t h e s e 
c i r c u m s t a n c e s , no i n t e r i m compensation was due. See ORS 656.262(2) 
and ( 4 ) ; D a r r e l l M e s s i n g e r , 35 Van N a t t a 161, 166~TT983). 
T h e r e f o r e , the R e f e r e e ' s award of i n t e r i m compensation was 
i n c o r r e c t . 

Temporary D i s a b i l i t y Compensation 

P u r s u a n t to the November 27, 1987 D e t e r m i n a t i o n Order, 
the employer was d i r e c t e d to pay temporary d i s a b i l i t y b e n e f i t s to 
c l a i m a n t f o r the p e r i o d J u l y 28, 1986 through September 10, 1987, 
l e s s time worked. T h i s award was to be p a i d no l a t e r than the 14th 
day a f t e r i s s u a n c e of the D e t e r m i n a t i o n Order. ORS 6 5 6 . 2 6 2 ( 4 ) ; 
OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . I t was not p a i d . C l a i m a n t contends t h a t the 
employer i m p r o p e r l y r e f u s e d to pay the award. The employer 
contends t h a t the award i t s e l f was improper. 

The a p p r o p r i a t e remedy when a p a r t y b e l i e v e s t h a t a 
D e t e r m i n a t i o n Order i s i n c o r r e c t i s to e i t h e r r e q u e s t 
r e c o n s i d e r a t i o n of the D e t e r m i n a t i o n Order or to r e q u e s t a h e a r i n g 
on the o r d e r . ORS 6 5 6 . 2 6 8 ( 4 ) . Here, a h e a r i n g a t which c l a i m a n t ' s 
e n t i t l e m e n t to temporary d i s a b i l i t y b e n e f i t s was an i s s u e had 
a l r e a d y been s c h e d u l e d as of the date of the D e t e r m i n a t i o n O r d e r . 
C o n s e q u e n t l y , t h e r e was no" need f o r the employer to r e q u e s t a 
h e a r i n g c h a l l e n g i n g the D e t e r m i n a t i o n O r d e r ' s award of temporary 
b e n e f i t s . N e v e r t h e l e s s , the f a c t t h a t c l a i m a n t ' s e n t i t l e m e n t to 
temporary d i s a b i l i t y b e n e f i t s was s c h e d u l e d f o r h e a r i n g does not 
r e l i e v e an employer of r e s p o n s i b i l i t y f o r payment of b e n e f i t s 
awarded by D e t e r m i n a t i o n Order. R a t h e r , compensation awarded i n a 
D e t e r m i n a t i o n Order must be p a i d pending a h e a r i n g on e n t i t l e m e n t 
to t h a t award. See G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494, 503 
(1988) ( i n v o l v i n g an award of permanent d i s a b i l i t y b e n e f i t s ) . 
A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d to payment of the temporary 
d i s a b i l i t y b e n e f i t s awarded by the November 27, 1987 D e t e r m i n a t i o n 
Order. 

Having so c o n c l u d e d , we t u r n to an e x a m i n a t i o n of 
c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t to temporary d i s a b i l i t y 
b e n e f i t s . C l a i m a n t i s s u b s t a n t i v e l y e n t i t l e d to temporary 
d i s a b i l i t y b e n e f i t s o n l y f o r t h a t p e r i o d d u r i n g which he l o s t wages 
because of an i n a b i l i t y to work as a r e s u l t of h i s compensable 
c o n d i t i o n . N o f f s i n g e r v. Y o n c a l l a Timber P r o d u c t s , 88 Or App 118 
(.1987). C l a i m a n t was f i r e d on August 8, 1986. The q u e s t i o n we 
must answer i s whether c l a i m a n t was away from work t h e r e a f t e r 
b e c a u s e of h i s compensable i n j u r y or because he was t e r m i n a t e d f o r 
r e a s o n s not r e l a t e d to h i s compensable i n j u r y . See Nix v. S A I F , 
80 Or App 656 (1986) . 

Dr. Johanson gave c l a i m a n t a f u l l work r e l e a s e on 
August 8, 1986. T h i s i s e v i d e n c e , a l t h o u g h not c o n c l u s i v e 
e v i d e n c e , t h a t d e s p i t e h i s i n j u r y c l a i m a n t was a b l e to work as 
of August 8, 1986. See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 
91 Or App 592, 595, rev den 3U/ Or 23b ( 1 9 8 b ) . Tne r e m a i n i n g 
e v i d e n c e r e g a r d i n g c l a i m a n t ' s a b i l i t y to perform h i s r e g u l a r job 
d u t i e s a f t e r August 8, 1986 i s i n c o n f l i c t . On August 20, 1986, 
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Dr. Mertens r e p o r t e d t h a t c l a i m a n t was i n e x c e l l e n t c o n d i t i o n and 
t h a t he had no back impairment. On the o t h e r hand, Dr. T s a i d i d 
not f e e l c l a i m a n t was c a p a b l e of r e t u r n i n g to h i s a t - i n j u r y 
employment. T h i s o p i n i o n was a p p a r e n t l y based s o l e l y upon 
c l a i m a n t ' s c o m p l a i n t s of low back t e n d e r n e s s . 

We a r e more pers u a d e d by the o p i n i o n s of Dr. Johanson 
and Dr. Mertens than Dr. T s a i . Dr. Johanson was c l a i m a n t ' s i n i t i a l 
t r e a t i n g p h y s i c i a n f o r h i s low back c o n d i t i o n . Her o p i n i o n i s , 
t h e r e f o r e , e n t i t l e d to c o n s i d e r a b l e d e f e r e n c e . Weiland v. S A I F , 
64 Or App 810 ( 1 9 8 3 ) . Dr. T s a i ' s n e u r o l o g i c a l e x a m i n a t i o n was 
normal o t h e r than c l a i m a n t ' s r e p o r t s of low back t e n d e r n e s s . I n 
a d d i t i o n , c l a i m a n t was examined by Dr. Buza, neurosurgeon, on 
r e f e r r a l from h i s a t t o r n e y . Dr. Buza r e p o r t e d i n October 1987 t h a t 
c l a i m a n t ' s " i n j u r y has been n i l , and the l o s s of f u n c t i o n i s n i l . " 
A lthough t h i s r e p o r t was i s s u e d long a f t e r August 1986, we 
n e v e r t h e l e s s f i n d t h a t i t d i m i n i s h e s the p e r s u a s i v e n e s s of 
Dr. T s a i ' s c o n t r a r y o p i n i o n . We c o n c l u d e t h a t c l a i m a n t was not 
d i s a b l e d from work as of August 8, 1986. 

I n sum, p u r s u a n t to the November 27, 1987 D e t e r m i n a t i o n 
Order, the employer was r e q u i r e d to pay c l a i m a n t temporary 
d i s a b i l i t y b e n e f i t s from J u l y 28, 1986 through September 10, 1987. 
However, c l a i m a n t was not s u b s t a n t i v e l y e n t i t l e d to any temporary 
b e n e f i t s a f t e r August 7, 1986, and the D e t e r m i n a t i o n Order s h o u l d 
be amended to p r o v i d e f o r an award of temporary d i s a b i l i t y from 
J u l y 28 through August 7, 1986. However, the employer i s r e q u i r e d 
to pay the temporary d i s a b i l i t y as o r i g i n a l l y o r d e r e d by the 
D e t e r m i n a t i o n Order, but i s then e n t i t l e d to an o f f s e t f o r b e n e f i t s 
p a i d a f t e r August 7, 1986. 

P e n a l t i e s and A t t o r n e y F e e s 

I f an employer or i n s u r e r u n r e a s o n a b l y d e l a y s or r e f u s e s 
to pay c o m p e n s a t i o n , the employer or i n s u r e r s h a l l be l i a b l e f o r an 
a d d i t i o n a l amount up to 25 p e r c e n t of the amounts the n due p l u s a 
r e a s o n a b l e a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 656.382. Here, t h e 
employer r e f u s e d to pay to c l a i m a n t the temporary d i s a b i l i t y 
b e n e f i t s awarded by the November 27, 1987 D e t e r m i n a t i o n Order. No 
e x p l a n a t i o n was o f f e r e d f o r the r e f u s a l o t h e r than the f a c t t h a t 
the employer d i d not b e l i e v e c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d to 
the award. As p r e v i o u s l y noted, the s t a t u t e and a d m i n i s t r a t i v e 
r u l e s r e q u i r e payment of an award d e s p i t e an a p p e a l of t h a t award. 
We c o n c l u d e t h a t a s s e s s m e n t of a 25 p e r c e n t p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e i s a p p r o p r i a t e . 

E x t e n t of Permanent D i s a b i l i t y 

The November 27, 1987 D e t e r m i n a t i o n Order awarded no 
u n s c h e d u l e d permanent d i s a b i l i t y . The R e f e r e e found t h a t c l a i m a n t 
had s u f f e r e d a " v e r y m i l d " permanent impairment a s a r e s u l t of the 
compensable i n j u r y and awarded 5 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y . B ecause we a r e not persuaded t h a t c l a i m a n t has 
s u f f e r e d any permanent impairment as a r e s u l t of the i n j u r y , we 
r e i n s t a t e t h e . D e t e r m i n a t i o n Order. 

Dr. Mertens r e p o r t e d i n August 1986 t h a t c l a i m a n t had no 
back impairment. More than one y e a r l a t e r , Dr. Buza a l s o r e p o r t e d 
an absence of any o b j e c t i v e f i n d i n g s . He b e l i e v e d t h a t c l a i m a n t 
c o u l d r e t u r n to work w i t h o u t r e s t r i c t i o n s . S i m i l a r l y , Dr. L a n g s t o n 
r e p o r t e d i n November 1987 t h a t c l a i m a n t ' s e x a m i n a t i o n was e n t i r e l y 
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normal, w i t h no o b j e c t i v e e v i d e n c e of i n j u r y or impairment. L i k e 
Dr. Mertens and Dr. Buza, he opined t h a t c l a i m a n t c o u l d r e t u r n to 
work w i t h o u t l i m i t a t i o n s . We a r e persuaded by t h i s t e s t i m o n y . We 
a r e unable to f i n d t h a t c l a i m a n t has e x p e r i e n c e d any permanent 
impairment as a r e s u l t of h i s compensable i n j u r y . A c c o r d i n g l y , we 
c o n c l u d e t h a t c l a i m a n t has f a i l e d to e s t a b l i s h e n t i t l e m e n t to an 
award of permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 2, 1988, as amended 
F e b r u a r y 9, 1988, i s r e v e r s e d . The R e f e r e e ' s permanent p a r t i a l 
d i s a b i l i t y award i s r e v e r s e d . The D e t e r m i n a t i o n Order which d i d 
not award any permanent d i s a b i l i t y i s r e i n s t a t e d and a f f i r m e d . The 
s e l f - i n s u r e d employer's September 10, 1987 m e d i c a l s e r v i c e s d e n i a l 
i s r e i n s t a t e d and u pheld. I n l i e u of the R e f e r e e ' s award of 
i n t e r i m compensation, the employer i s o r d e r e d to pay temporary 
d i s a b i l i t y b e n e f i t s f o r the p e r i o d from J u l y 28, 1986 through 
September 10, 1987, l e s s amounts p r e v i o u s l y p a i d . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d compensation 
p a y a b l e p u r s u a n t to t h i s o r d e r , not to exceed $3800. A f t e r making 
su c h payments, the employer i s a l l o w e d to o f f s e t payments made f o r 
the p e r i o d August 8, 1986 through September 10, 1987 a g a i n s t f u t u r e 
permanent d i s a b i l i t y awards on t h i s c l a i m , i f any. I n a d d i t i o n , 
the employer s h a l l pay c l a i m a n t a p e n a l t y e q u a l to 25 p e r c e n t of 
the temporary d i s a b i l i t y b e n e f i t s awarded by the November 27, 1987 
D e t e r m i n a t i o n Order, l e s s amounts p r e v i o u s l y p a i d . R e g a r d i n g the 
p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e of 
$400, to be p a i d by the employer. 

CINDI A. CADIEUX, Claimant WCB 86-16187 
Becker, Hunt & Hess, Claimant's Attorneys December 8, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e E b n e r ' s o r d e r t h a t : 
(1) upheld the i n s u r e r ' s d e n i a l of her o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a r i g h t a n k l e c o n d i t i o n ; and (2) d e c l i n e d to a s s e s s a p e n a l t y 
and a s s o c i a t e d a t t o r n e y f e e f o r a l l e g e d u n r e a s o n a b l e f a i l u r e to 
t i m e l y a c c e p t or deny her c l a i m . C l a i m a n t c o n t e n d s on r e v i e w t h a t 
she i s a l s o e n t i t l e d to an award of i n t e r i m compensation and a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r the i n s u r e r ' s a l l e g e d 
u n r e a s o n a b l e d e l a y or r e f u s a l to pay i n t e r i m c o m pensation. We 
r e v e r s e on the c o m p e n s a b i l i t y and u n t i m e l y d e n i a l i s s u e s . We 
r e j e c t c l a i m a n t ' s i n t e r i m . c o m p e n s a t i o n c o n t e n t i o n s . 

ISSUES 

1. C o m p e n s a b i l i t y . Whether c l a i m a n t ' s work a c t i v i t i e s 
f o r the employer were the major c o n t r i b u t i n g c a u s e of a w o r s e n i n g , 
or a c c e l e r a t i o n , of her p r e e x i s t i n g , d e g e n e r a t i v e r i g h t a n k l e 
a r t h r i t i s ? 

2. P e n a l t y and A t t o r n e y Fee f o r Untimely D e n i a l . 
Whether the i n s u r e r ' s f a i l u r e to t i m e l y deny c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m was u n r e a s o n a b l e ? 

3. I n t e r i m Compensation. Whether c l a i m a n t t i m e l y r a i s e d 
t h e i s s u e of a l l e g e d d e l a y or f a i l u r e to pay i n t e r i m compensation? 

-2259-



FINDINGS OF FACT 

C l a i m a n t , 35 y e a r s o l d as of the date of h e a r i n g , was 
employed p r i m a r i l y a s a p r o d u c t i o n l i n e worker i n a s i l i c o n w a f e r 
m a n u f a c t u r i n g p l a n t from F e b r u a r y 1980 u n t i l March 1987. C l a i m a n t 
i s f i v e f e e t , s e v e n i n c h e s t a l l and weighed a p p r o x i m a t e l y 
105 pounds w h i l e working f o r the employer. 

I n 197.1, w h i l e i n the m i l i t a r y , c l a i m a n t was i n v o l v e d i n 
an a u t o m o b i l e a c c i d e n t which r e s u l t e d i n a compound f r a c t u r e of her 
r i g h t a n k l e . A f t e r a p p r o x i m a t e l y a one-year r e c o v e r y p e r i o d , 
c l a i m a n t r e g a i n e d t o t a l use of her a n k l e . However, as a r e s u l t of 
t h a t i n j u r y , over a p e r i o d of y e a r s c l a i m a n t developed t r a u m a t i c 
a r t h r i t i s i n her r i g h t a n k l e . 

D u r i n g her employment i n the s i l i c o n wafer m a n u f a c t u r i n g 
p l a n t , c l a i m a n t worked i n v a r i o u s departments w i t h v a r y i n g h o u r s 
and d u t i e s . The employer i n i t i a l l y o p e r a t e d 8-hour s h i f t s . At 
t h i s t i m e , c l a i m a n t worked i n the wax mounting department. T h i s 
job r e q u i r e d a moderate amount of w a l k i n g and l i f t i n g . I n A p r i l 
1982, c l a i m a n t was t r a n s f e r r e d to the p l a t e p r e p a r a t i o n 
department. The p l a t e p r e p a r a t i o n department r e q u i r e d 
s i g n i f i c a n t l y more l i f t i n g than had the wax mounting department. 
As a p r o d u c t i o n worker i n the p l a t e p r e p a r a t i o n department, 
c l a i m a n t was r e q u i r e d to l i f t a p p r o x i m a t e l y 30 pounds and c a r r y 
t h a t weight from two to s i x f e e t . On a v e r a g e , t h i s movement was 
r e p e a t e d 120 t i m e s per work s h i f t . 

On October 1, 1982, c l a i m a n t sought m e d i c a l a t t e n t i o n 
from the e m p l o y e r ' s n u r s e f o r r i g h t a n k l e s w e l l i n g . 

On November 3, 1983, p u r s u a n t to an e x a m i n a t i o n by 
Dr. H o w e l l , o s t e o p a t h , c l a i m a n t r e l a t e d a h i s t o r y of r i g h t a n k l e 
s w e l l i n g and s t i f f n e s s each summer. These symptoms d i d not 
i n t e r f e r e w i t h her work or r e c r e a t i o n a l a c t i v i t i e s . 

I n J u l y 1984, the employer went to 12-hour s h i f t s . 

Commencing i n l a t e 1984, c l a i m a n t began to e x p e r i e n c e 
i n c r e a s e d p a i n and i n s t a b i l i t y i n her r i g h t a n k l e . 

I n J a n u a r y 1985, c l a i m a n t a g a i n r e p o r t e d to the 
e m p l o y e r ' s n u r s e c o m p l a i n i n g of r i g h t a n k l e c o m p l a i n t s . 

I n A p r i l 1985, c l a i m a n t sought m e d i c a l a t t e n t i o n from 
Dr. N e l s o n , o r t h o p e d i s t . A r e c o n s t r u c t i v e s u r g i c a l p r o c e d u r e was 
recommended and was performed by Dr. Nelson on June .16, 1985 . 
C l a i m a n t o b t a i n e d i n s u r a n c e c o v e r a g e f o r the r e s u l t i n g m e d i c a l 
e x p e n s e s through her h e a l t h i n s u r e r . 

I n J u l y 1985, the employer r e t u r n e d to 8-hour s h i f t s . 

C l a i m a n t was o f f work u n t i l December 1985. She r e t u r n e d 
t o work f o r a p p r o x i m a t e l y one week and was then o f f work f o r 
a p p r o x i m a t e l y one month f o r an u n r e l a t e d m e d i c a l problem. She t h e n 
r e t u r n e d to work i n the wax mounting department i n e a r l y 1986. She 
had few r i g h t a n k l e symptoms upon r e t u r n i n g to work. However, 
a f t e r the f i r s t few months, her a n k l e became i n c r e a s i n g l y p a i n f u l 
and f i n a l l y d i s a b l i n g i n September 1986. I n November 1986, she had 
a d d i t i o n a l s u r g e r y performed on her a n k l e . She r e t u r n e d to work i n 
March 1987 and was i m m e d i a t e l y d i s c h a r g e d f o r a b s e n t e e i s m . 
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C l a i m a n t f i l e d a c l a i m f o r her r i g h t a n k l e c o n d i t i o n w i t h 
the employer on September 2, 1986. The i n s u r e r d e n i e d her c l a i m 
64 days l a t e r , on November 5, 1986. 

The i s s u e of i n t e r i m compensation, was n e i t h e r r a i s e d or 
a r g ued a t h e a r i n g nor a d d r e s s e d i n the R e f e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s f o r the employer were the 
major c o n t r i b u t i n g c a u s e of the a c c e l e r a t i o n of her d e g e n e r a t i v e 
r i g h t a n k l e a r t h r i t i s to the e x t e n t t h a t she r e q u i r e d m e d i c a l 
s e r v i c e s and became d i s a b l e d . The i n s u r e r ' s u n t i m e l y d e n i a l of 
c l a i m a n t ' s c l a i m was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove t h a t her 
work a c t i v i t i e s were the major c o n t r i b u t i n g cause of a w o r s e n i n g of 
her r i g h t a n k l e a r t h r i t i s r e s u l t i n g i n an i n c r e a s e i n p a i n to the 
e x t e n t t h a t i t c a u s e d d i s a b i l i t y or r e q u i r e d m e d i c a l s e r v i c e s . 
W e l l e r v. Union C a r b i d e , 288 Or 27, 31 ( 1 9 7 9 ) . 

Dr. Nelson opined on March 26, 1987 t h a t c l a i m a n t ' s work 
a c t i v i t i e s had a g g r a v a t e d her p r e e x i s t i n g c o n d i t i o n and a c c e l e r a t e d 
the p r o g r e s s i o n of her t r a u m a t i c a r t h r i t i s to the e x t e n t t h a t she 
r e q u i r e d a d d i t i o n a l s u r g e r y . The R e f e r e e r e j e c t e d Dr. N e l s o n ' s 
o p i n i o n on the a s s u m p t i o n t h a t i t was based upon an u n r e l i a b l e 
e x p l a n a t i o n by c l a i m a n t of the l i f t i n g r e q u i r e m e n t s of her j o b . I n 
r e a c h i n g t h i s c o n c l u s i o n , the R e f e r e e c i t e d i n c o n s i s t e n c i e s between 
c l a i m a n t ' s t e s t i m o n y and o t h e r e v i d e n c e i n the r e c o r d . 

We note p r e l i m i n a r i l y t h a t , on r e v i e w , the i n s u r e r 
c o n t e n d s t h a t the R e f e r e e ' s " c r e d i b i l i t y " f i n d i n g was based p a r t l y 
upon c l a i m a n t ' s demeanor a t h e a r i n g . Our r e v i e w of the R e f e r e e ' s 
o r d e r r e f u t e s t h i s c o n t e n t i o n . Our r e v i e w d i s c l o s e s t h a t the 
R e f e r e e ' s f i n d i n g was based s o l e l y upon a l l e g e d i n c o n s i s t e n c i e s i n 
the r e c o r d . When a r e f e r e e ' s c o n c l u s i o n i s based not on demeanor, 
but on an o b j e c t i v e e v a l u a t i o n of the s u b s t a n c e of a w i t n e s s ' s 
t e s t i m o n y , the r e f e r e e ' h a s no g r e a t e r advantage i n d e t e r m i n i n g 
r e l i a b i l i t y than we do. See C o a s t a l Farm Supply v. H u l t b e r g , 
84 Or App 282, 285 ( 1 9 8 7 ) . 

C l a i m a n t t e s t i f i e d t h a t she d i d not know she had 
a r t h r i t i s i n her a n k l e , t h a t she d i d not a v o i d w e a r i n g h i g h h e e l e d 
s h o e s , and t h a t she d i d not e x p e r i e n c e g r e a t e r problems i n e i t h e r 
c o l d or hot weather. The R e f e r e e found t h a t t h i s t e s t i m o n y was 
i n c o n s i s t e n t w i t h o t h e r e v i d e n c e . We d i s a g r e e . 

With r e g a r d to c l a i m a n t ' s knowledge of the a r t h r i t i c 
c o n d i t i o n of her a n k l e , we f i n d t h a t the R e f e r e e m i s i n t e r p r e t e d the 
e v i d e n c e . C l a i m a n t t e s t i f i e d t h a t she d i d not know she had an 
a r t h r i t i c problem i n her a n k l e u n t i l a f t e r commencing work w i t h the 
employer. The r e c o r d s u p p o r t s t h i s t e s t i m o n y . The f i r s t p ost-1972 
e v i d e n c e i n the r e c o r d of any a n k l e problems a p p e a r s i n October 
1982, more than a y e a r and o n e - h a l f a f t e r commencing work w i t h the 
employer. 

With r e g a r d to the h i g h - h e e l e d shoes i s s u e , the 
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e m p l o y e r ' s n u r s e c r e d i b l y t e s t i f i e d t h a t c l a i m a n t complained of 
weakness i n her r i g h t a n k l e which p r o h i b i t e d her from w e a r i n g 
h i g h - h e e l e d s h o e s . The R e f e r e e noted t h a t c l a i m a n t denied t h a t she 
a v o i d e d w e a r i n g h i g h - h e e l e d s h o e s . However, i t i s a g a i n c l e a r from 
the c o n t e x t of t h a t d e n i a l t h a t c l a i m a n t was r e f e r r i n g to t he 
p e r i o d of time p r i o r to her employment, whereas the employer's 
n u r s e was r e f e r r i n g to a comment made by c l a i m a n t i n March 1985. 

C l a i m a n t t e s t i f i e d t h a t she had i n c r e a s e d symptoms 
d u r i n g warm weat h e r . She d e n i e d h a v i n g i n c r e a s e d problems d u r i n g 
c o l d w e a t h e r . C l a i m a n t ' s t e s t i m o n y r e g a r d i n g i n c r e a s e d symptoms 
d u r i n g warm weather i s s u p p o r t e d by the f a c t t h a t c l a i m a n t informed 
Dr. Howell i n November 1983 t h a t she e x p e r i e n c e d i n c r e a s e d symptoms 
i n the summer months. While the employer's n u r s e c r e d i b l y 
t e s t i f i e d t h a t c l a i m a n t c o m p l a i n e d of i n c r e a s e d symptoms due t o 
c o l d weather i n J a n u a r y 1985, we do not f i n d t h i s minor 
i n c o n s i s t e n c y s u f f i c i e n t grounds upon which to c o n c l u d e t h a t 
c l a i m a n t i s an u n r e l i a b l e h i s t o r i a n w i t h r e g a r d to o t h e r , more 
s i g n i f i c a n t , q u e s t i o n s . 

Because c l a i m a n t s t a t e d t h a t l i f t i n g b othered her a n k l e 
even more than e x t e n d i n g w a l k i n g , the s i n g l e , most s i g n i f i c a n t 
q u e s t i o n to be answered i n v o l v e s c l a i m a n t ' s work a c t i v i t i e s , 
p a r t i c u l a r l y her l i f t i n g a c t i v i t i e s . The R e f e r e e found t h a t 
c l a i m a n t t e s t i f i e d to s i g n i f i c a n t l y g r e a t e r l i f t i n g r e q u i r e m e n t s 
than were t e s t i f i e d to by two of her s u p e r v i s o r s . We do not a g r e e 
w i t h the R e f e r e e ' s c o n c l u s i o n . C l a i m a n t t e s t i f i e d to a moderate 
degree of l i f t i n g w h i l e employed i n the wax mounting department. 
Upon r e v i e w of the t e s t i m o n y of c l a i m a n t ' s s u p e r v i s o r s , we c o n c l u d e 
t h a t t h e i r u n d e r s t a n d i n g of c l a i m a n t ' s l i f t i n g d u t i e s was not 
s i g n i f i c a n t l y d i f f e r e n t . 

More i m p o r t a n t l y , c l a i m a n t e x p e r i e n c e d a n o t i c e a b l e 
i n c r e a s e i n symptoms i n l a t e 1984. At t h a t time, c l a i m a n t was 
working t w e l v e - h o u r s h i f t s i n the p l a t e p r e p a r a t i o n department. 
C l a i m a n t t e s t i f i e d t h a t she was r e q u i r e d to l i f t 40 pounds 
a p p r o x i m a t e l y 130 t i m e s d u r i n g each s h i f t i n t h i s department. 
C l a i m a n t ' s s u p e r v i s o r Winn c a n d i d l y t e s t i f i e d t h a t c l a i m a n t was 
r e q u i r e d to perform l i f t i n g a c t i v i t i e s " c o n s i d e r a b l y more 
f r e q u e n t l y " i n the p l a t e p r e p a r a t i o n department than i n the wax 
mounting department. When asked to q u a n t i f y the l i f t i n g 
r e q u i r e m e n t s , he s t a t e d t h a t w orkers i n the p l a t e p r e p a r a t i o n 
department were r e q u i r e d to l i f t u n i t s weighing 30 pounds. I n 
a d d i t i o n , he t e s t i f i e d t h a t t h e r e c o u l d be as many as 240 u n i t s to 
be moved d u r i n g any s h i f t . Because t h e r e were g e n e r a l l y two 
w o r k e r s i n the department per s h i f t , each worker would a v e r a g e 
a p p r o x i m a t e l y 120 u n i t s . F u r t h e r m o r e , he agreed t h a t on some days 
c l a i m a n t was p r o b a b l y working a l o n e i n the department. 

C o n s e q u e n t l y , the d i s c r e p a n c y between c l a i m a n t ' s 
t e s t i m o n y and t h a t of her s u p e r v i s o r s was not s i g n i f i c a n t . 
Moreover, her s u p e r v i s o r s a d m i t t e d t h a t they spent l i t t l e time 
o b s e r v i n g her work performance w h i l e she was i n the p l a t e 
p r e p a r a t i o n department. 

As a r e s u l t of the d i s c r e p a n c i e s t h a t the R e f e r e e 
p e r c e i v e d to be p r e s e n t i n c l a i m a n t ' s t e s t i m o n y , the R e f e r e e found 
c l a i m a n t to be u n r e l i a b l e . The R e f e r e e then assumed t h a t the 
h i s t o r y c l a i m a n t p r o v i d e d to Dr. Nelson might a l s o be u n r e l i a b l e . 
The R e f e r e e c o n c l u d e d , t h e r e f o r e , t h a t she was unable to f i n d 
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Dr. N e l s o n ' s o p i n i o n s p e r s u a s i v e . For the r e a s o n s s t a t e d above, we 
f i n d no r e a s o n to q u e s t i o n c l a i m a n t ' s r e l i a b i l i t y as a h i s t o r i a n . 
Moreover, we f i n d no independent grounds upon which to r e j e c t 
Dr. N e l s o n ' s o p i n i o n s . To the c o n t r a r y , Dr. Nelson was c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n f o r her a n k l e problems, and he had the advantage 
of h a v i n g performed s u r g e r y on c l a i m a n t ' s a n k l e i n June 1985. We 
c o n c l u d e t h a t h i s o p i n i o n s a r e e n t i t l e d to c o n s i d e r a b l e w e i g h t . 

The i n s u r e r a r g u e s t h a t Dr. Hopkins' o p i n i o n s acknowledge 
t h a t c l a i m a n t ' s work a c t i v i t i e s may have i n c r e a s e d c l a i m a n t ' s 
symptoms, but t h a t Dr. Hopkins p e r s u a s i v e l y o p i n e s t h a t t h o s e 
a c t i v i t i e s were not the major c a u s e of a worsening of her 
u n d e r l y i n g c o n d i t i o n l e a d i n g to s u r g e r y . Our r e v i e w of 
Dr. Hopkins' d e p o s i t i o n t e s t i m o n y p e r s u a d e s us o t h e r w i s e . 

Dr. Hopkins r e p e a t e d l y t e s t i f i e d to the e f f e c t t h a t 
c l a i m a n t ' s work a c t i v i t i e s were not the major c o n t r i b u t i n g c a u s e of 
the o n s e t of her a r t h r i t i c c o n d i t i o n . However, t h i s i s not the 
p e r t i n e n t i n q u i r y . I n s t e a d , the r e l e v a n t i s s u e i s whether 
c l a i m a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g c a u s e of a 
w o r s e n i n g , or a c c e l e r a t i o n , of c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n . 
On t h i s q u e s t i o n , Dr. Hopkins was e q u i v o c a l . However, our r e v i e w 
of Dr. Hopkins' t e s t i m o n y p e r s u a d e s us t h a t he f e l t c l a i m a n t ' s work 
a c t i v i t i e s w i t h the employer might have r e s u l t e d i n an a c c e l e r a t i o n 
of her d e g e n e r a t i v e c o n d i t i o n such t h a t she was r e q u i r e d to seek 
m e d i c a l t r e a t m e n t sooner than she would have i n the absence of 
th o s e a c t i v i t i e s . 

W h i l e Dr. Hopkins' t e s t i m o n y i s e x p r e s s e d i n terms of 
p o s s i b i l i t i e s and, t h e r e f o r e , i s not s u f f i c i e n t to s u s t a i n 
c l a i m a n t ' s burden of p r o o f , we f i n d t h a t when i t i s combined w i t h 
Dr. N e l s o n ' s p e r s u a s i v e o p i n i o n , c l a i m a n t has met her burden. We 
t h e r e f o r e c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t r i g h t a n k l e c o n d i t i o n i s 
compensable. 

P e n a l t y and A t t o r n e y Fee f o r Untimely D e n i a l 

The i n s u r e r conceded t h a t i t s d e n i a l l e t t e r to c l a i m a n t 
was u n t i m e l y . The i n s u r e r o f f e r s no e x p l a n a t i o n f o r the d e l a y . 
I n s t e a d , the i n s u r e r a r g u e s t h a t the d e l a y was d_e minimus, t h a t 
c l a i m a n t was not p r e j u d i c e d by the d e l a y , and t h a t c l a i m a n t h e r s e l f 
f i l e d her c l a i m o n l y a f t e r " c o n s i d e r a b l e d e l a y . " None of t h e s e 
f a c t o r s p e r s uade us t h a t the d e l a y was not u n r e a s o n a b l e . At most, 
th e y c o n s t i t u t e m i t i g a t i n g f a c t o r s i n a r r i v i n g a t the amount of the 
p e n a l t y . However, to s u p p o r t a p e n a l t y , t h e r e must be an unpaid 
"amount then due" a t the time of the d e n i a l . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 Or App 654, 658 
( 1 9 8 8 ) . The r e c o r d does not e s t a b l i s h what, i f any, amounts were 
"then due" as of the date of the i n s u r e r ' s d e n i a l . A c c o r d i n g l y , no 
p e n a l t y w i l l be a s s e s s e d . See ORS 656.262 ( 6 ) ; E a s t m o r e l a n d 
H o s p i t a l v. R e e v e s , 94 Or App 698, 702 ( 1 9 8 9 ) . 

U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even 
though t h e r e a r e no "amounts then due," i f the i n s u r e r has 
o t h e r w i s e u n r e a s o n a b l y r e s i s t e d the payment of compensation. 
E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . We c o n c l u d e t h a t the 
i n s u r e r ' s u n t i m e l y d e n i a l was an u n r e a s o n a b l e r e s i s t a n c e to the 
payment of c o m pensation. A r e a s o n a b l e a t t o r n e y f e e w i l l be 
a s s e s s e d . 

-2263-



I n t e r i m Compensation 

C l a i m a n t a r g u e s t h a t t h e i n s u r e r f a i l e d t o pay i n t e r i m 
c o mpensation p r i o r to d e n i a l . The i n s u r e r a r g u e s t h a t c l a i m a n t 
f a i l e d to r a i s e t h i s a s an i s s u e a t h e a r i n g and, t h e r e f o r e , s h o u l d 
be p r e c l u d e d from doing so h e r e . We a g r e e . The i s s u e s a t h e a r i n g 
were c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y 
d e n i a l . So f a r as the r e c o r d d i s c l o s e s , e n t i t l e m e n t to i n t e r i m 
c o m p ensation was not r a i s e d a t h e a r i n g . We c o n c l u d e t h a t c l a i m a n t 
has waived e n t i t l e m e n t to r a i s e t h a t i s s u e on Board r e v i e w . See 
Mavis v. S A I F , 45 Or App .1059 (1980). 

ORDER 

The R e f e r e e ' s o r d e r , dated J a n u a r y 15, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l dated November 5, 1986 i s s e t a s i d e 
and the c l a i m i s remanded to the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g 
to law. C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e of $200 f o r 
p r e v a i l i n g on the u n t i m e l y d e n i a l i s s u e . I n a d d i t i o n , w i t h r e g a r d 
to the c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e of $2,000 f o r h i s s e r v i c e s a t h e a r i n g and $1,200 f o r 
h i s s e r v i c e s on Board r e v i e w . The Board approves a c l i e n t - p a i d 
f e e , not to exc e e d $1,128. 

JAMES B. C0PPLE, Claimant WCB 86-06840 
Stephen E. Lawrence, Claimant's Attorneys December 8, 1989 
Employers Defense Counsel, Defense Attorney Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Knudsen's o r d e r 
t h a t s e t a s i d e i t s c o m p e n s a b i l i t y d e n i a l of c l a i m a n t ' s head, neck, 
back, and lower e x t r e m i t i e s i n j u r y c l a i m . On r e v i e w , the i s s u e i s 
c o m p e n s a b i l i t y . 

The Board r e v e r s e s the o r d e r of the R e f e r e e . 

FINDINGS OF FACT 

On March 14, 1986, c l a i m a n t , a t r u c k d r i v e r , was 
a r r e s t e d f o r ' d r i v i n g under t h e i n f l u e n c e ("DUI") of a l c o h o l . 
A t t e m p t i n g to a v o i d the b r e a t h a l y z e r t e s t , he t o l d the a r r e s t i n g 
o f f i c e r t h a t he was t a k i n g "back m e d i c i n e . " Because the i n s u r e d 
had p r e v i o u s l y p l a c e d him on p r o b a t i o n f o r i n c u r r i n g a t r a f f i c 
t i c k e t , he knew t h a t a DUI a r r e s t would c o s t him h i s j o b . 

A few days l a t e r , he i n q u i r e d of a co-worker, Dennis 
L o f f e l m a c h e r , about the r e l a t i v e b e n e f i t s of the i n s u r e d ' s 
d i s a b i l i t y p l a n and w o r k e r s ' c o mpensation. On the a f t e r n o o n of 
March 20, 1986, he c a l l e d the a t t e n t i o n of a s e c u r i t y guard t o a 
weak board on a c a t w a l k a d j a c e n t to a sawdust b i n . A f t e r l o a d i n g 
h i s t r u c k w i t h sawdust, he r e t u r n e d l a t e r t h a t e v e n i n g . S h o r t l y 
t h e r e a f t e r , the s e c u r i t y guard found him l y i n g f a c e down i n the 
bed of h i s t r u c k — a v e r t i c a l d i s t a n c e of a p p r o x i m a t e l y 20 f e e t 
below the c a t w a l k . The c a t w a l k board, which he had e a r l i e r p o i n t e d 
o u t ' a s weak,, was broken. 

Emergency m e d i c a l t e c h n i c i a n s were c a l l e d to the s c e n e . 
C l a i m a n t was w i t h o u t any s i g n s of c u t s , s c r a p e s , or broken bones. 
H i s i n i t i a l v e r b a l r e s p o n s e s were d i s o r g a n i z e d . He was t a k e n to a 
h o s p i t a l emergency room. 
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S h o r t l y t h e r e a f t e r , c l a i m a n t f i l e d a c l a i m f o r a 
March 20, 1986 i n d u s t r i a l i n j u r y t o h i s head, neck, back, and 
lower e x t r e m i t i e s . The i n s u r e r denied h i s c l a i m . 

Claimant has no r e c o l l e c t i o n of h i s a l l e g e d f a l l , o t h e r 
than h e a r i n g a c r a c k i n g n o i s e f o l l o w e d by a blow t o the s i d e o f 
h i s head and s h o u l d e r s . 

Claimant d i d not s u s t a i n an a c c i d e n t a l i n d u s t r i a l i n j u r y 
on March 20, 1986. 

CONCLUSIONS OF LAW 

A p p a r e n t l y f i n d i n g t h a t c l a i m a n t was a c r e d i b l e w i t n e s s , 
the Referee concluded t h a t he had proven c o m p e n s a b i l i t y . We 
d i s a g r e e . 

Claimant must p r o v e , by a preponderance o f the evidence, 
t h a t he s u s t a i n e d an a c c i d e n t a l i n d u s t r i a l i n j u r y on March 20, 
1986. Hutcheson v. Weyerhaeuser, 288 Or 51 (1979). On t h i s 
r e c o r d , he has not done so. 

The Referee seemed t o conclude t h a t c l a i m a n t had proven 
c o m p e n s a b i l i t y , because she found h i s "account of h i s memory of 
the a c c i d e n t " c r e d i b l e . Given the cir c u m s t a n c e s o f t h i s case, 
however, we do not view c r e d i b i l i t y as d i s p o s i t i v e of t h e 
c o m p e n s a b i l i t y i s s u e . T h i s i s not a t y p i c a l s i t u a t i o n i n v o l v i n g a 
worker's i n t a c t r e c o l l e c t i o n . Rather, c l a i m a n t has l i t t l e 
r e c o l l e c t i o n o f the mechanics o f h i s a l l e g e d f a l l . His t e s t i m o n y 
does l i t t l e more than t o d e s c r i b e c i r c u m s t a n t i a l evidence o f an 
a c c i d e n t a l f a l l from the c a t w a l k . To prove h i s case, c l a i m a n t 
must r e l y on more than mere s p e c u l a t i o n . 

Moreover, the Referee's c r e d i b i l i t y f i n d i n g s are 
e q u i v o c a l . A c c o r d i n g l y , she s t a t e d : 

"During t h e h e a r i n g the c l a i m a n t appeared 
s l i g h t l y nervous and sometimes a l i t t l e 
c o c ksure. His v o i c e was f r e q u e n t l y s h r i l l 
and t e n s e , but he was not ev a s i v e and 
a d m i t t e d d i r e c t l y and w i t h o u t excuse t o the 
d r i v i n g under t h e i n f l u e n c e charge. His 
manner was not pre p o s s e s s i n g and he was not 
w e l l groomed. Nonetheless, even the most 
u n a t t r a c t i v e c l a i m a n t may be t e l l i n g t h e 
t r u t h . A f t e r c a r e f u l t h o u g h t , I f i n d t h e 
c l a i m a n t ' s account of h i s memory of t h e 
i n c i d e n t i s c r e d i b l e . 

" I a l s o f i n d the c l a i m a n t l e s s than w h o l l y 
c r e d i b l e r e g a r d i n g h i s u n d e r s t a n d i n g o f 
what h i s employer's r e a c t i o n would be when 
he d i s c o v e r e d c l a i m a n t was charged w i t h 
drunken d r i v i n g . That he a n t i c i p a t e d the 
employer would 'be q u i t e unhappy' i s an 
unders t a t e m e n t , but i t i s c l e a r the 
c l a i m a n t knew he would not be a l l o w e d t o 
d r i v e . a t r u c k . I t i s a l s o c l e a r t h a t 
c l a i m a n t was a t t e m p t i n g t o a v o i d b e i n g 
f i r e d . " (Emphasis added). 
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We p r o f e s s c o n f u s i o n as t o the Referee's c r e d i b i l i t y 
f i n d i n g s . A f t e r f i n d i n g c l a i m a n t ' s demeanor e v a s i v e , she goes on 
t o f i n d t h a t he d i d not a t t e m p t t o conceal h i s DUI a r r e s t and t h a t 
he was not well-groomed. F a i l i n g t o conceal a commonly known and 
e a s i l y v e r i f i a b l e f a c t , such as a DUI a r r e s t , i s not a s i g n o f 
c r e d i b i l i t y . Moreover, whether a c l a i m a n t i s well-groomed has 
n o t h i n g t o do w i t h a s s e s s i n g c r e d i b i l i t y . The Referee t h e n 
proceeded t o i r o n i c a l l y f i n d t h a t c l a i m a n t was not c r e d i b l e w i t h 
r e s p e c t t o the e f f e c t of h i s DUI a r r e s t on h i s s e c u r i t y j o b . I n 
sum, we are not persuaded by the Referee's e q u i v o c a l c r e d i b i l i t y 
f i n d i n g s . 

T h i s i s e s p e c i a l l y t r u e i n the l i g h t o f c l a i m a n t ' s 
conceded f a b r i c a t i o n t o the p o l i c e d u r i n g h i s DUI a r r e s t . 
Claimant was, i n f a c t , n o t t a k i n g "back medicine." His c o n t r a r y 
statement t o the a r r e s t i n g o f f i c e r was an u n t r u t h . A c c o r d i n g l y , 
g i v e n the r e c o r d b e f o r e us on de novo r e v i e w , we are not persuaded 
t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . 

T u r n i n g t o the mechanics o f the a l l e g e d i n j u r y o f 
March 20, 1986, we are persuaded by the w e l l - r e a s o n e d and 
u n r e b u t t e d e x p e r t t e s t i m o n y of Mr. Johnson, mechanical e n g i n e e r . 
Johnson, who p e r s o n a l l y i n v e s t i g a t e d the a c c i d e n t scene, t e s t i f i e d 
t h a t t h e r e were f o u r p o s s i b l e a c c i d e n t s c e n a r i o s : (1) f a l l i n g 
t hrough .the c a t w a l k Boards; (2) f a l l i n g between the top and m i d d l e 
r a i l i n g s ; (3) f a l l i n g between the middle r a i l i n g and the p l a t f o r m ; 
and (4) f a l l i n g over the t o p r a i l i n g . He p e r s u a s i v e l y e l i m i n a t e d 
the f i r s t t h r e e s c e n a r i o s . As t o the l a s t s c e n a r i o , i . e . , f a l l i n g 
over the r a i l , Johnson d i d not r u l e i t o u t . However, the p h y s i c a l 
evidence combined w i t h c l a i m a n t ' s t e s t i m o n y c o n f l i c t w i t h a 
f i n d i n g t h a t he f e l l over t h e r a i l . The top r a i l was 37' 3/4" 
above the p l a t f o r m . Claimant i s 5' 10" t a l l . The top r a i l was, 
t h e r e f o r e , i n excess of o n e - h a l f of h i s h e i g h t . Yet, the p h y s i c a l 
evidence r e v e a l s a broken p l a t f o r m board, which must n e c e s s a r i l y 
have been caused by a downward, not an upward, f o r c e . I n sum, the 
broken p l a t f o r m board i s i n c o n s i s t e n t w i t h a f i n d i n g t h a t c l a i m a n t 
f e l l up-and-over the t o p r a i l . 

L i k e w i s e , c l a i m a n t ' s t e s t i m o n y i s not c o n s i s t e n t w i t h a 
f i n d i n g t h a t he f e l l over the r a i l . He t e s t i f i e d t h a t he heard a 
crack and then f e l t something h i t h i s head and s h o u l d e r s . While 
perhaps c o n s i s t e n t w i t h a s c e n a r i o of f a l l i n g downward t h r o u g h the 
c a t w a l k boards, such t e s t i m o n y i s not c o n s i s t e n t w i t h a s c e n a r i o 
of t o p p l i n g UJD and over the t o p 37' 3/4" r a i l . 

O n . t h i s r e c o r d , c l a i m a n t has not proven t h a t i t i s more 
l i k e l y than not t h a t he s u s t a i n e d an a c c i d e n t a l i n d u s t r i a l i n j u r y 
on March 20, 1986. 

ORDER 

The Referee's o r d e r , dated January 21, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and upheld. The 
Board approves a c l i e n t - p a i d f e e , payable from the i n s u r e r t o i t s 
a t t o r n e y , not t o exceed $2,619.50. 
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PERCY J. GOULD, Claimant WCB 87-04203 
Jeff Carter, Claimant's Attorney December 8, 1989 
Daryll E. Klein, Defense Attorney Order on Review 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer re q u e s t s review of t h a t 
p o r t i o n o f Referee Borchers' o r d e r , which awarded c l a i m a n t 20 
pe r c e n t (38.4 degrees) scheduled permanent d i s a b i l i t y f o r b i n a u r a l 
h e a r i n g l o s s , whereas a D e t e r m i n a t i o n Order awarded no permanent 
d i s a b i l i t y . On re v i e w , the i s s u e i s the e x t e n t of scheduled 
permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s o f Fact w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The o p i n i o n o f Dr. Stoner, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , was based s o l e l y on h i s e x a m i n a t i o n of c l a i m a n t . The 
worksheets s u b m i t t e d by c l a i m a n t ' s a t t o r n e y d e t e r m i n i n g c l a i m a n t ' s 
h e a r i n g l o s s a t 20 p e r c e n t were prepared by c l a i m a n t ' s a t t o r n e y . 
Stoner d i d not p r o v i d e h i s o p i n i o n as t o the percentage o f 
c l a i m a n t ' s h e a r i n g l o s s , nor d i d he i n c l u d e any worksheets t o 
sup p o r t h i s o p i n i o n t h a t c l a i m a n t s u f f e r e d permanent b i n a u r a l 
h e a r i n g l o s s . 

Dr. Wilson and Dr. M e t t l e r performed audiograms on 
c l a i m a n t , i n 1985 and 1987, r e s p e c t i v e l y . 

CONCLUSIONS OF LAW 

The Referee awarded c l a i m a n t 20 p e r c e n t scheduled 
permanent d i s a b i l i t y f o r b i n a u r a l h e a r i n g l o s s . We d i s a g r e e . 

The q u e s t i o n i n t h i s case i s whether c l a i m a n t has met 
h i s burden of p r o o f by e s t a b l i s h i n g by a preponderance of the 
evidence t h a t he s u f f e r e d permanent impairment. We conclude t h a t 
c l a i m a n t has f a i l e d t o meet h i s burden of p r o o f . 

The medical evidence on c l a i m a n t ' s h e a r i n g l o s s i s 
i n c o n s i s t e n t . We g e n e r a l l y a s s i g n g r e a t e r weight t o the o p i n i o n 
of c l a i m a n t ' s t r e a t i n g p h y s i c i a n , unless t h e r e are p e r s u a s i v e 
reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810 (198 3 ) . 
Here, t h e r e are p e r s u a s i v e reasons t o f i n d Dr. Stoner's o p i n i o n 
not p e r s u a s i v e . 

A l t h o u g h Dr. Stoner s t a t e d t h a t c l a i m a n t ' s h e a r i n g l o s s 
was work r e l a t e d , he f a i l e d t o submit c a l c u l a t i o n s which prove the 
amount of such l o s s . Claimant's a t t o r n e y , not Stoner, 
completed the 1959 and 1987 h e a r i n g l o s s worksheets. Thus, Stoner 
never determined t h a t c l a i m a n t ' s h e a r i n g l o s s was 20 p e r c e n t . 
T h e r e f o r e , t h e r e i s no p e r s u a s i v e e x p e r t medical evidence 
e s t a b l i s h i n g the amount o f c l a i m a n t ' s h e a r i n g l o s s . 

Two d o c t o r s , Dr. Wilson and Dr. M e t t l e r , agree t h a t 
c l a i m a n t s u f f e r s no h e a r i n g l o s s , when c l a i m a n t ' s p r i o r h e a r i n g 
l o s s i s c o n s i d e r e d . I t i s a p p r o p r i a t e t o c o n s i d e r such p r i o r 
h e a r i n g l o s s , when d e t e r m i n i n g the e x t e n t of a worker's scheduled 
d i s a b i l i t y i n h e a r i n g l o s s cases. Theodore L. Nomeland, 41 Van 
Na t t a 2281(issued t h i s d a t e ) . When t h e r e i s a d i s p u t e between 
medical e x p e r t s , we g i v e more weight t o those medical o p i n i o n s 
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which are both w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . See Hammons v. P e r i n i 
Corp., 43 Or App 299, 302 (1979). 

Both Dr. Wil s o n and Dr. M e t t l e r p r o v i d e d worksheets and 
w e l l - r e a s o n e d e x p l a n a t i o n s f o r t h e i r d e t e r m i n a t i o n s t h a t c l a i m a n t 
s u f f e r s no permanent h e a r i n g l o s s due t o the compensable 
c o n d i t i o n . F u r t h e r m o r e , Dr. M e t t l e r based h i s o p i n i o n on p r i o r 
t e s t s , h i s t e s t s and an e v a l u a t i o n of c l a i m a n t ' s t e s t i m o n y . 

We f i n d t h a t o n l y Wilson's and M e t t l e r ' s o p i n i o n s meet 
the Somers c r i t e r i a and a c c o r d i n g l y g i v e t h e i r o p i n i o n s more 
w e i g h t . We g i v e l i t t l e w eight t o Dr. Stoner's o p i n i o n , because he 
d i d not p r o v i d e worksheets, nor d i d he p e r s o n a l l y determine any 
percentage of impairment. I n view o f the f a c t t h a t the o n l y 
medical evidence t o r a t e impairment i n t h i s case i n d i c a t e s no 
impairment, we re v e r s e the award o f 20 p e r c e n t . 

ORDER 

The Referee's o r d e r dated May 23, 1988,. i s r e v e r s e d . 
The D e t e r m i n a t i o n Order dated A p r i l 28, 1986, i s a f f i r m e d i n a l l 
r e s p e c t s . A c l i e n t - p a i d f e e , not t o exceed $328, i s approved. 

VICTOR F. LAMBERT, Claimant WCB 87-04603 
B o t t i n i , et a l . , Claimant's Attorneys December 8, 1989 
Davis, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

Claimant r e q u e s t s review of Referee Bethlahmy's o r d e r 
t h a t upheld t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r r i g h t s h o u l d e r 
c o n d i t i o n s . Claimant argued a t h e a r i n g t h a t h i s c o n d i t i o n s were 
compensable e i t h e r as an i n d u s t r i a l i n j u r y or as an o c c u p a t i o n a l 
d i s e a s e . C l a i m a n t ' s b r i e f on review was not t i m e l y s u b m i t t e d and, 
t h e r e f o r e , was not c o n s i d e r e d . The i n s u r e r e l e c t e d not t o f i l e a 
respondent's b r i e f . The i s s u e on review i s c o m p e n s a b i l i t y o f 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n s . We r e v e r s e . 

FINDINGS OF FACT 

Claimant began w o r k i n g as an assembler f o r the employer 
on August 20, 1986. Clai m a n t ' s j o b d u t i e s i n v o l v e d t h e assembly 
of a i r p l a n e " f l a p t r a p s " u s i n g a v a r i e t y o f hand and power t o o l s . 
He spent a p p r o x i m a t e l y o n e - t h i r d t o o n e - h a l f of h i s e i g h t - h o u r 
work s h i f t hammering. He spent a p p r o x i m a t e l y two hours per.day 
u s i n g a t o r q u e wrench. Claimant i s r i g h t - h a n d dominant. 

I n October 1986, c l a i m a n t experienced the g r a d u a l . o n s e t 
o f r i g h t s h o u l d e r p a i n . He had not had r i g h t s houlder c o m p l a i n t s 
p r i o r t o h i s work f o r the employer. 

Claimant was examined a t the Kaiser Permanente 
Department o f I n d u s t r i a l Medicine on October 17, 1986. Dr. Wiest 
diagnosed r i g h t i n f r a s p i n o u s t e n d i n i t i s and p r e s c r i b e d naprosyn 
m e d i c a t i o n . Claimant s u b s e q u e n t l y came under the care o f 
Dr. Anderson. 

On February 2, 1987, c l a i m a n t was f o r c e d t o q u i t work 
because o f p a i n and c a t c h i n g i n h i s r i g h t s h o u l d e r . 

An a r t h r o g r a m was sub s e q u e n t l y performed which r e v e a l e d 
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evidence o f a r o t a t o r c u f f t e a r . C o r t i s o n e i n j e c t i o n s p r o v i d e d a 
couple o f weeks r e l i e f o f symptoms; however, the symptoms then 
r e t u r n e d . Dr. Anderson r e f e r r e d c l a i m a n t t o Dr. W i l s o n , M.D. 

Dr. Wilson examined c l a i m a n t on February 24, 1987. He 
diagnosed d e g e n e r a t i v e t e n d i n i t i s o f the r i g h t s houlder as w e l l as 
a r o t a t o r c u f f t e a r . He proposed f u r t h e r c o n s e r v a t i v e c a r e . 

On March 1 1 , 1987, t h e i n s u r e r denied c l a i m a n t ' s r o t a t o r 
c u f f t e a r or d e g e n e r a t i v e t e n d i n i t i s on the b a s i s t h a t t h e 
c o n d i t i o n s were not r e l a t e d t o c l a i m a n t ' s employment. 

On March 23, 1987, Dr. Wilson r e p o r t e d t h a t s u r g i c a l 
t r e a t m e n t i n the form o f acromionectomy and attempted r o t a t o r c u f f 
r e p a i r was i n d i c a t e d . However, c l a i m a n t wished t o c o n t i n u e w i t h 
c o n s e r v a t i v e t r e a t m e n t . 

On May 8, 1987, Dr. Langston, o r t h o p e d i c surgeon, 
performed an independent medical e x a m i n a t i o n of c l a i m a n t . I n 
a d d i t i o n t o d e g e n e r a t i v e t e n d i n i t i s and r o t a t o r c u f f d e f e c t , 
Dr. Langston diagnosed an impingement syndrome, i n which t h e r e i s 
c o n t a c t w i t h the o v e r l y i n g bony and ligamentous arch when the arm 
i s e l e v a t e d . 

Claimant was examined by Dr. K o s k i , an o r t h o p e d i c 
surgeon w i t h K a i s e r Permanente, on August 14, 1987. Dr. Koski 
c o n f i r m e d t h e diagnoses o f Dr. Langston. On August 17, c l a i m a n t 
was a d m i t t e d t o the h o s p i t a l f o r s u r g e r y t o be performed by 
Dr. K o s k i . That s u r g e r y i n c l u d e d r o t a t o r c u f f r e p a i r , a n t e r i o r 
a c r o m i o p l a s t y , and r e s e c t i o n o f the d i s t a l c l a v i c l e . Dr. Koski's 
o p e r a t i v e r e p o r t i n d i c a t e d t h a t c l a i m a n t ' s r o t a t o r c u f f problem 
was a c h r o n i c c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 
Claimant has t h r e e separable r i g h t s houlder 

c o n d i t i o n s : r o t a t o r c u f f t e a r ; an impingement syndrome; and 
d e g e n e r a t i v e j o i n t disease o f the a c r o m i o c l a v i c u l a r j o i n t . A l l 
t h r e e c o n d i t i o n s p r e e x i s t e d h i s employment. We are unable t o f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g cause 
of a worsening o f c l a i m a n t ' s impingement syndrome. We do f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s were t he major cause o f a 
worsening o f h i s r o t a t o r c u f f t e a r and d e g e n e r a t i v e j o i n t d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

Claim a n t ' s c l a i m i s f o r a r i g h t s houlder c o n d i t i o n . 
N e i t h e r the p a r t i e s a t h e a r i n g , nor the Referee, e f f e c t i v e l y d e a l 
w i t h the f a c t t h a t c l a i m a n t ' s r i g h t s houlder " c o n d i t i o n " i s 
a c t u a l l y t h r e e s e p a r a t e c o n d i t i o n s . However, because the medical 
evidence c l e a r l y e s t a b l i s h e s t h e e x i s t e n c e of t h r e e separate 
c o n d i t i o n s , a l l r e q u i r i n g s u r g e r y , we w i l l address those 
c o n d i t i o n s s e p a r a t e l y . Before p r o c e e d i n g , we must f i r s t determine 
upon what t h e o r y c l a i m a n t ' s c l a i m i s p r o p e r l y based. At h e a r i n g , 
c l a i m a n t contended t h a t he has proven the c o m p e n s a b i l i t y of h i s 
r i g h t s h o u l d e r " c o n d i t i o n " whether analyzed as an o c c u p a t i o n a l 
disease or an i n d u s t r i a l i n j u r y . The Referee concluded t h a t the 
c l a i m i s p r o p e r l y analyzed as an o c c u p a t i o n a l d i s e a s e . We agree. 

An o c c u p a t i o n a l disease i s d i s t i n g u i s h a b l e from an i n j u r y 
i n t h a t a disease does not a r i s e unexpectedly and i s g r a d u a l r a t h e r 
than sudden i n onset. James v. SAIF, 290 Or 343,(1981). The r e c o r d 
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here e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n was g r a d u a l i n o n s e t . 
The r e c o r d i s u n c o n t r o v e r t e d i n t h i s r e g a r d . Moreover, g i v e n the 
n a t u r e o f c l a i m a n t ' s work a c t i v i t i e s , c l a i m a n t ' s r i g h t s h o u l d e r 
c o m p l a i n t s were not u n l i k e l y t o f o l l o w from the r e p e t i t i v e s t r e s s 
p l a c e d upon h i s s h o u l d e r . We conclude t h a t t h e Referee p r o p e r l y 
analyzed c l a i m a n t ' s c l a i m as an o c c u p a t i o n a l d i s e a s e . 

To p r e v a i l on an o c c u p a t i o n a l disease t h e o r y , c l a i m a n t 
must e s t a b l i s h by a preponderance of the evidence t h a t h i s work 
exposures were t h e major c o n t r i b u t i n g cause of the onset of h i s 
c o n d i t i o n , or the worsening o f t h a t c o n d i t i o n i f i t p r e e x i s t e d h i s 
employment. Wheeler v. Boise Cascade Corp., 298 Or 452 ( 1 9 8 5 ) . We 
must, t h e r e f o r e , f i r s t d e t ermine whether the denied c o n d i t i o n s 
p r e e x i s t e d c l a i m a n t ' s employment. 

Dr. Koski opined t h a t i t was probable t h a t c l a i m a n t ' s 
impingement syndrome and d e g e n e r a t i v e j o i n t disease p r e e x i s t e d 
h i s employment. I n a d d i t i o n , he noted i n h i s s u r g i c a l r e p o r t t h a t 
t he t o r n r o t a t o r c u f f appeared t o be a c h r o n i c c o n d i t i o n . 
Dr. Langston a l s o opined t h a t c l a i m a n t ' s r o t a t o r c u f f t e a r was t h e 
r e s u l t of d e g e n e r a t i v e processes p r e e x i s t i n g h i s employment. 
Dr. Wilson expressed no o p i n i o n as t o whether any of t h e 
c o n d i t i o n s p r e e x i s t e d c l a i m a n t ' s employment. I n the absence of 
any evidence t o t h e c o n t r a r y , we conclude t h a t a l l t h r e e 
c o n d i t i o n s p r e e x i s t e d c l a i m a n t ' s employment, a l t h o u g h they were 
asymptomatic. 

We next examine the r e c o r d t o determine whether 
c l a i m a n t ' s work p l a c e exposures were the major c o n t r i b u t i n g 
cause of a p a t h o l o g i c a l worsening of any of the c o n d i t i o n s . 
D e t h l e f s y. Hyster Co., 295 Or 298, 3.10 (1983 ) . As of the date 
o f Dr. Wilson's A p r i l 27, 1987 r e p o r t , c l a i m a n t ' s impingement 
syndrome had not y e t been diagnosed. Consequently, Dr. Wilson's 
r e p o r t does not s u p p o r t c l a i m a n t ' s c l a i m t o the e x t e n t i t i n v o l v e s 
r i g h t s h o u l d e r impingement syndrome. S i m i l a r l y , Dr. Langston 
expressed no o p i n i o n r e g a r d i n g the w o r k - r e l a t e d n e s s of the 
impingement syndrome. F i n a l l y , Dr. Koski r e p o r t e d o n l y a 
" p o s s i b l e " work c o n t r i b u t i o n t o the impingement syndrome. 
Claimant must prove more than a mere p o s s i b i l i t y t h a t h i s work 
caused a w o r s e n i n g . Paige v. SAIF, 75 Or App 160, 163 (1985). We 
conclude t h a t c l a i m a n t has f a i l e d t o prove the c o m p e n s a b i l i t y o f 
h i s r i g h t s h o u l d e r impingement syndrome. 

We t u r n next t o c l a i m a n t ' s r o t a t o r c u f f t e a r and h i s 
d e g e n e r a t i v e t e n d i n i t i s c o n d i t i o n s . Dr. Wilson spoke t o both of 
these c o n d i t i o n s i n h i s A p r i l 27, 1987 r e p o r t t o c l a i m a n t ' s . 
a t t o r n e y . I n t h a t l e t t e r , Dr. Wilson s t a t e d : 

" [ I ] n l i g h t o f my review of [ c l a i m a n t ' s ] 
work s i t e and j o b d u t i e s i t would be my 
i m p r e s s i o n t h a t use of a heavy maul and 
pounding motions above shoulder l e v e l c o u l d 
have c o n t r i b u t e d t o h i s p r e s e n t c o n d i t i o n . 
I n answer t o [a q u e s t i o n posed by 
c l a i m a n t ' s a t t o r n e y ] , i t would be my 
o p i n i o n t h a t [ c l a i m a n t ' s ] employment i s a 
major c o n t r i b u t i n g cause t o h i s r i g h t 
s h o u l d e r c o n d i t i o n and need f o r s u r g e r y . " 

The Referee concluded t h a t Dr. Wilson's o p i n i o n 
c o n t a i n e d c o n f l i c t i n g i n f o r m a t i o n and p r e s e n t e d a "bare 
c o n c l u s i o n . " . We do not agree. We f i n d t h a t Dr. Wilson's 
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u l t i m a t e c o n c l u s i o n r e g a r d i n g w o r k - r e l a t e d n e s s i s c o n t a i n e d i n 
h i s f i n a l s tatement t o the e f f e c t t h a t c l a i m a n t ' s employment was 
a major c o n t r i b u t i n g cause of h i s c o n d i t i o n r e q u i r i n g t r e a t m e n t . 
Dr. Wilson's p r e v i o u s statement t h a t h i s work a c t i v i t i e s " c o u l d " 
have c o n t r i b u t e d t o h i s c o n d i t i o n i s not c o n f l i c t i n g ; i n s t e a d , we 
are persuaded t h a t the statement was made merely i n response t o a 
q u e s t i o n t o t h a t e f f e c t from c l a i m a n t ' s c o u n s e l . Moreover, 
Dr. W i l s o n e x p l a i n e d h i s o p i n i o n on the b a s i s o f a l a c k o f 
evidence o f o f f - w o r k a c t i v i t i e s t h a t might have c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n , as w e l l as a review of c l a i m a n t ' s j o b s i t e 
and j o b d u t i e s . We conclude t h a t Dr. Wilson's r e p o r t i s bot h 
i n t e r n a l l y c o n s i s t e n t and supporte d by r e a s o n i n g . 

Dr. Koski opined t h a t i t was " p o s s i b l e " t h a t c l a i m a n t ' s 
work exposure c o u l d have c o n t r i b u t e d t o the r o t a t o r c u f f t e a r . 
Dr. Koski o f f e r s no o p i n i o n w i t h regard t o the c o n t r i b u t i o n of 
c l a i m a n t ' s work exposure t o a worsening o f h i s d e g e n e r a t i v e 
c o n d i t i o n . S t a n d i n g a l o n e , Dr. Koski's o p i n i o n would be c l e a r l y 
i n s u f f i c i e n t t o e s t a b l i s h c l a i m a n t ' s c l a i m . However, when read i n 
c o n j u n c t i o n w i t h Dr. Wilson's o p i n i o n , we f i n d t h a t Dr. Koski's 
acknowledgment of a p o s s i b l e c o n n e c t i o n renders some modicum of 
su p p o r t t o the c o m p e n s a b i l i t y o f c l a i m a n t ' s r o t a t o r c u f f t e a r . 

Dr. Langston addresses the w o r k - r e l a t e d n e s s of o n l y the 
r o t a t o r c u f f t e a r . Dr. Langston opines i n t h i s r e g a r d : 

"The r o t a t o r c u f f d e f e c t , which was 
diagnosed, c o u l d e a s i l y be due t o 
d e g e n e r a t i v e a c t i v i t y and would be p r e s e n t 
p r i o r t o the work a c t i v i t i e s he d e s c r i b e s . 
However, w i t h t h e work a c t i v i t y he c o u l d be 
made t e m p o r a r i l y symptomatic, p a r t i c u l a r l y 
i f the d e f e c t was p r e s e n t p r i o r t o 
b e g i n n i n g h i s work a c t i v i t y . This made him 
symptomatic, p a r t i c u l a r l y w i t h working a t 
e l e v a t i o n s above shoulder h e i g h t . The 
su r g e r y recommended by Dr. Wilson c o u l d 
improve h i s symptoms, however, w i t h the 
d e g e n e r a t i v e disease o f the r o t a t o r c u f f . " 

As noted by the Referee, Dr. Langston's r e p o r t does no 
more than su p p o r t a symptomatic worsening as a r e s u l t o f 
c l a i m a n t ' s work a c t i v i t i e s . However, we are more persuaded by the 
o p i n i o n s of c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Wi l s o n , and the 
p h y s i c i a n who performed h i s s u r g e r y , Dr. K o s k i , than we are 
persuaded by Dr. Langston who examined c l a i m a n t o n l y once seven 
months, f o l l o w i n g onset o f c l a i m a n t ' s symptoms. 

We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h the 
c o m p e n s a b i l i t y of h i s r i g h t shoulder impingement syndrome. 
However, he has proven t h e c o m p e n s a b i l i t y of h i s t o r n r o t a t o r c u f f 
and h i s d e g e n e r a t i v e t e n d i n i t i s c o n d i t i o n s . 

A l t h o u g h c l a i m a n t has p r e v a i l e d on Board r e v i e w over an 
i n s u r e r d e n i a l of h i s c l a i m f o r compensation, no a t t o r n e y f e e w i l l 
be awarded. We cannot award an "assessed f e e " unless c l a i m a n t ' s 
counsel has f i l e d a statement o f s e r v i c e s . See OAR 438-15-005(2); 
438-15-010(5). These r u l e s are e f f e c t i v e January 1, 1988 and 
apply t o a l l cases pending b e f o r e the Board on t h a t d a t e . See 
OAR 438-05-010; 438-15-003(2). Inasmuch as no statement o f 
s e r v i c e s has been r e c e i v e d , an assessed fee w i l l not be awarded. 
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ORDER 

The Referee's o r d e r , dated November 27, 1987, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l , dated March 1.1, 1987, i s s e t 
a s i d e . Claimant's t o r n r o t a t o r c u f f and d e g e n e r a t i v e t e n d i n i t i s 
c l a i m s are remanded t o the i n s u r e r f o r acceptance and p r o c e s s i n g 
a c c o r d i n g t o law. The i n s u r e r i s not r e s p o n s i b l e f o r t r e a t m e n t or 
d i s a b i l i t y r e l a t i n g t o c l a i m a n t ' s r i g h t shoulder impingement 
syndrome. 

EDWARD D. LUCAS, Claimant WCB 85-08631 
Mai agon & Moore, Claimant's Attorneys December 8, 1989 
Charles Lisle (SAIF), Defense Attorney Order on Remand 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and 
C r i d e r . 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Lucas v. C l a r k , 91 Or App 522 (1988). We have been 
i n s t r u c t e d t o r e c o n s i d e r t h i s case i n l i g h t o f the d e c i s i o n s i n 
Armstrong v. A s t e n - H i l l Co., 90 Or App 200 (1988 ) , Gwynn v. SAIF, 
304 Or 345 (1987 ) , on rem 91 Or App 84 (1988 ) , and I n t e r n a t i o n a l 
Paper Co. v. Turner, 304 Or 354 (1 9 8 7 ) , on rem 91 Or App 9.1 
(1988) . Pending our review on remand, the Supreme Court i s s u e d 
i t s d e c i s i o n i n Perry v. SAIF, 307 Or 654, on rem 99 Or App 52 
(1989) , i n which i t c l a r i f i e d i t s h o l d i n g i n Gwynn, supra. 
A c c o r d i n g l y , we a l s o r e c o n s i d e r our former order i n l i g h t of the 
d e c i s i o n i n P e r r y . 

Claimant r e q u e s t s review o f t h a t p o r t i o n of Referee 
Mongrain's order t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a mid back, low back and b i l a t e r a l l e g 
c o n d i t i o n . The s o l e i s s u e on review i s c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . We a f f i r m . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable back and b i l a t e r a l l e g 
i n j u r y i n A p r i l 1977. At t h a t t i m e , he was working as a choker 
s e t t e r f o r SAIF's i n s u r e d . F o l l o w i n g h i s i n j u r y , c l a i m a n t 
e x p e r i e n c e d mid and low back p a i n , along w i t h weakness and 
s p a s t i c i t y i n both l e g s . D i a g n o s t i c s t u d i e s of c l a i m a n t ' s lumbar 
s p i n e were i n t e r p r e t e d as e s s e n t i a l l y normal. However, the i n j u r y 
r e s u l t e d i n h e r n i a t e d d i s c s i n h i s d o r s a l spine a t D-9 and D-10. 
Claimant underwent a decompressive t h o r a c i c laminectomy .and 
spleenectomy i n 1977. 

Clai m a n t ' s i n j u r y c l a i m was i n i t i a l l y c l o s e d by 
D e t e r m i n a t i o n Order, issued March 4, 1980. At t h a t t i m e , c l a i m a n t 
r e c e i v e d an award o f 50 pe r c e n t unscheduled permanent d i s a b i l i t y 
f o r h i s back, 30 pe r c e n t scheduled permanent d i s a b i l i t y f o r h i s 
r i g h t l e g , and 15 p e r c e n t scheduled d i s a b i l i t y f o r h i s l e f t l e g . 
The c l a i m was reopened s e v e r a l months l a t e r when c l a i m a n t 
e x p e r i e n c e d i n c r e a s e d mid and low back p a i n , along w i t h b u l g i n g o f 
the r i g h t a n t e r i o r chest w a l l . He was diagnosed w i t h a p r o t r u d e d 
d i s c a t T-9, which was s u r g i c a l l y r e p a i r e d i n J u l y 1980. 

The c l a i m was r e c l o s e d by an A p r i l 1981 D e t e r m i n a t i o n 
Order awarding temporary d i s a b i l i t y compensation from June 19, 
1980 t h r o u g h March 30, 1981, and no a d d i t i o n a l permanent 
d i s a b i l i t y . At an e x a m i n a t i o n i n l a t e March 1981, c l a i m a n t had 
demonstrated severe s p a s t i c p a r a p a r e s i s of both lower e x t r e m i t i e s , 
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m o d e r a t e l y h y p e r a c t i v e knee and ankle r e f l e x e s w i t h severe c l o n u s 
on the r i g h t , and s e v e r e l y h y p e r a c t i v e knee and ankle r e f l e x e s on 
the l e f t . 

An O p i n i o n and Order, issued A p r i l 2, 1982, i n c r e a s e d 
c l a i m a n t ' s r i g h t l e g scheduled d i s a b i l i t y award t o 50 p e r c e n t . At 
t h a t t i m e , c l a i m a n t was r e s t r i c t e d t o l i g h t and sedentary 
a c t i v i t y . He c o u l d not run or jump, and he c o u l d o n l y walk 
l i m i t e d d i s t a n c e s . 

Claimant e x p e r i e n c e d a d d i t i o n a l symptomatic f l a r e - u p s i n 
November 1982, March 1983, November 1983 and A p r i l 1984. 
Documented back symptoms a t the time of these e x a c e r b a t i o n s 
i n c l u d e d i n c r e a s e d mid and low back p a i n , w i t h 50 p e r c e n t l o s s i n 
range o f motion i n the back. Documented l e g symptoms i n c l u d e d : 
marked s p a s t i c p a r e s i s and p a i n i n both l e g s ; r i g h t l e g numbness 
and t i n g l i n g , w i t h g r o s s l y i m p a i r e d motion r a t e s , s e v e r e l y 
h y p e r a c t i v e knee and ankle r e f l e x e s , and c l o n u s ; and mode r a t e l y 
i m p a i r e d motion r a t e s on t h e . l e f t , w i t h s e v e r e l y h y p e r a c t i v e knee 
r e f l e x e s , m oderately h y p e r a c t i v e a n k l e r e f l e x e s , and c l o n u s . 
Prolonged s i t t i n g , s t a n d i n g , w a l k i n g , bending or l i f t i n g 
a g g ravated c l a i m a n t ' s back and l e g symptoms. The e x a c e r b a t i o n s i n 
March 1983, November 1983 and A p r i l 1984 r e s u l t e d i n p e r i o d s o f 
t o t a l d i s a b i l i t y of a t l e a s t 60 days. 

A S t i p u l a t e d Order, approved August 23, 1984, i n c r e a s e d 
c l a i m a n t ' s r i g h t l e g d i s a b i l i t y award t o 60 p e r c e n t . The 
S t i p u l a t e d Order d i d not p r o v i d e any a d d i t i o n a l d i s a b i l i t y award 
f o r c l a i m a n t ' s back or l e f t l e g . At the time of the S t i p u l a t e d 
Order, c l a i m a n t c o n t i n u e d t o be l i m i t e d t o l i g h t and sedentary 
work. He had s u c c e s s f u l l y worked i n a l i g h t d uty p o s i t i o n as a 
j a n i t o r , and he had engaged i n some l i g h t duty self-employment 
endeavors, i n c l u d i n g s m a l l engine r e p a i r work. Claimant's 
t r e a t m e n t p r i o r t o the S t i p u l a t e d Order i n c l u d e d the 
afor e m e n t i o n e d d o r s a l s p i n e s u r g e r y , p h y s i c a l t h e r a p y , range o f 
motion e x e r c i s e s , p a i n m e d i c a t i o n , Valium and muscle r e l a x a n t s . 

Claimant experienced y e t another symptomatic 
e x a c e r b a t i o n i n January 1985. The a g g r a v a t i o n c l a i m now b e f o r e us 
on review i s based on t h i s e x a c e r b a t i o n . Documented symptoms i n 
e a r l y 1985 i n c l u d e d i n c r e a s e d mid and low back p a i n ; numbness and 
t i n g l i n g i n the r i g h t l e g aggravated by prolonged s i t t i n g ; 
m o d e r a t e l y severe s p a s t i c p a r e s i s i n both l e g s ; and moderately 
h y p e r a c t i v e knee and ankle r e f l e x e s w i t h c l o n u s . 

Claimant sought t r e a t m e n t from Dr. Hulce, M.D., who 
p r e s c r i b e d p h y s i c a l t h e r a p y , u l t r a s o u n d t r e a t m e n t , m o t i v a t i o n 
e x e r c i s e s and m e d i c a t i o n . Dr. Saez, neurosurgeon, began t r e a t i n g 
c l a i m a n t i n March 1985, on r e f e r r a l from Dr. Hulce. D i a g n o s t i c 
s t u d i e s i n A p r i l / 1 9 8 5 r e v e a l e d no new changes i n the t h o r a c i c 
s p i n e , .but d i d document a h e r n i a t e d d i s c i n the lumbar spin e a t 
L4-5. Dr. Saez p r e s c r i b e d p h y s i c a l t h e r a p y , t r a c t i o n , u l t r a s o u n d , 
range o f motion e x e r c i s e s and m e d i c a t i o n . 

Claimant f i l e d a c l a i m f o r a g g r a v a t i o n o f h i s .1977 
i n j u r y , based on h i s h e r n i a t e d lumbar d i s c and i n c r e a s e d back and 
l e g symptoms. SAIF is s u e d a d e n i a l o f the c l a i m on May 8, 1985,. 
and c l a i m a n t requested a h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

The h e r n i a t e d lumbar d i s c diagnosed i n A p r i l 1985 was 
not c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1977 i n j u r y . 
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C l a i m a n t ' s a l l e g e d a g g r a v a t i o n i n 1985 r e s u l t e d i n a 
symptomatic e x a c e r b a t i o n , r a t h e r than a p a t h o l o g i c a l e x a c e r b a t i o n , 
o f h i s mid back c o n d i t i o n . That mid back e x a c e r b a t i o n rendered 
him l e s s a b l e t o work than a t the time of the August 1984 
S t i p u l a t e d Order. That s t i p u l a t i o n contemplated f u t u r e p e r i o d s o f 
waxing and waning mid back symptoms r e s u l t i n g i n p e r i o d s o f 
temporary t o t a l d i s a b i l i t y . The a d d i t i o n a l d i m i n i s h e d e a r n i n g 
c a p a c i t y c l a i m a n t experienced as a r e s u l t of the mid back 
e x a c e r b a t i o n d i d not exceed t h a t contemplated by the August 1984 
S t i p u l a t e d Order i n e i t h e r degree or d u r a t i o n . Claimant's mid 
back e x a c e r b a t i o n i n 1985 d i d not r e s u l t i n t o t a l d i s a b i l i t y f o r 
more than 14 c o n s e c u t i v e days. 

The August .1984 S t i p u l a t e d Order contemplated f u t u r e 
p e r i o d s o f waxing and waning l e g symptoms r e s u l t i n g i n d i m i n i s h e d 
use or f u n c t i o n . The i n c r e a s e d b i l a t e r a l l e g symptoms c l a i m a n t 
e x p e r i e n c e d i n 1985 d i d not r e s u l t i n g r e a t e r l o s s i n use or 
f u n c t i o n than contemplated by the August 1984 S t i p u l a t e d Order. 

CONCLUSIONS AND OPINION 

We agree w i t h the Referee's u l t i m a t e c o n c l u s i o n t h a t 
c l a i m a n t has not demonstrated a compensable a g g r a v a t i o n o f h i s 
1977 i n j u r y . However, we use a d i f f e r e n t a n a l y s i s i n r e a c h i n g 
t h a t c o n c l u s i o n . 

Claimant can e s t a b l i s h an a g g r a v a t i o n based on e i t h e r 
h i s unscheduled mid and low back c o n d i t i o n s , or h i s scheduled 
b i l a t e r a l l e g c o n d i t i o n . We use a somewhat d i f f e r e n t a n a l y s i s i n 
r e v i e w i n g a g g r a v a t i o n c l a i m s based on worsening o f unscheduled, as 
opposed t o scheduled, body p a r t s . The former i s based on a 
symptomatic or p a t h o l o g i c a l e x a c e r b a t i o n r e s u l t i n g i n d i m i n i s h e d 
e a r n i n g c a p a c i t y , whereas t he l a t t e r i s p r e d i c a t e d on an 
e x a c e r b a t i o n r e s u l t i n g i n reduced l o s s of use or f u n c t i o n . 
C o n s i s t e n t w i t h t h i s d i s t i n c t i o n , we d i s c u s s c l a i m a n t ' s back and 
l e g c o n d i t i o n s s e p a r a t e l y . 

A g g r a v a t i o n o f Back C o n d i t i o n 

As a g e n e r a l r u l e , i n an unscheduled d i s a b i l i t y case a 
c l a i m a n t i s e n t i t l e d t o have h i s c l a i m reopened under ORS 656.273 
when, as a r e s u l t o f e i t h e r a p a t h o l o g i c a l worsening or a 
symptomatic worsening o f h i s compensable c o n d i t i o n , he i s l e s s 
a b l e t o work than a t the time of the l a s t arrangement o f 
compensation. Smith v. SAIF, 302 Or 396 (1986). The worsening 
may be e i t h e r temporary or permanent. 

We w r i t e t o d i s c u s s our u n d e r s t a n d i n g of the e f f e c t o f 
Gwynn v. SAIF, supra, and Perry v. SAIF, supray on the Smith 
a n a l y s i s . 

Assuming the c l a i m a n t ' s a g g r a v a t i o n r i g h t s c o n t i n u e d 
under ORS 656.273(4), the f i r s t i n q u i r y i s whether, as a f a c t u a l 
m a t t e r , t h e i n j u r e d worker's p h y s i c a l c o n d i t i o n or symptoms became 
exa c e r b a t e d . I f n o t , the i n q u i r y i s ended. The worker w i l l n ot 
have e s t a b l i s h e d f a c t s e s s e n t i a l t o a showing of a "worsened 
c o n d i t i o n " under ORS 656.273(1). I f the i n j u r e d worker d i d 
e x p e r i e n c e an e x a c e r b a t i o n , whether or not a n t i c i p a t e d , t h e 
a n a l y s i s c o n t i n u e s . 

The second i n q u i r y i s whether, as a r e s u l t o f the 
e x a c e r b a t i o n , the c l a i m a n t s u f f e r e d a d i m i n i s h e d e a r n i n g 
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c a p a c i t y . Not every e x a c e r b a t i o n of a p h y s i c a l c o n d i t i o n or 
symptoms r e s u l t s i n a d i m i n i s h e d e a r n i n g c a p a c i t y . Whether 
c l a i m a n t s u f f e r e d a d i m i n i s h e d e a r n i n g c a p a c i t y i s a q u e s t i o n of 
f a c t . P e r r y v. SAIF, supra. I f the c l a i m a n t ' s e a r n i n g c a p a c i t y 
was d i m i n i s h e d , even t e m p o r a r i l y , below the l e v e l f i x e d a t t h e 
time of the l a s t award or arrangement of compensation, the 
worker's c o n d i t i o n w i l l g e n e r a l l y have worsened and he or she w i l l 
be e n t i t l e d t o a d d i t i o n a l compensation under ORS 656.273(1). 
Smith v. SAIF, supra. 

I n some cases, however, the l a s t award or arrangement o f 
unscheduled permanent p a r t i a l d i s a b i l i t y compensation w i l l have 
been p r e d i c a t e d on a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s of t h e 
c l a i m a n t ' s c o n d i t i o n or symptoms t o the e x t e n t of t e m p o r a r i l y 
d i m i n i s h i n g h i s e a r n i n g c a p a c i t y . I n such cases, the a p p r o p r i a t e 
a d d i t i o n a l i n q u i r y i s whether the degree or d u r a t i o n of t h e 
c l a i m a n t ' s reduced e a r n i n g c a p a c i t y i s g r e a t e r than was 
a n t i c i p a t e d by the l a s t award or arrangement of unscheduled 
permanent p a r t i a l d i s a b i l i t y compensation. I f so, the c l a i m a n t 
has s u f f e r e d an a g g r a v a t i o n . Smith v. SAIF, supra. I f n o t , or i f 
i t cannot be determined from the l a s t award or arrangement what 
d u r a t i o n or degree o f reduced e a r n i n g c a p a c i t y was a n t i c i p a t e d , 
then the i n q u i r y becomes whether the c l a i m a n t experienced 
14 c o n s e c u t i v e days of t o t a l d i s a b i l i t y ( i n c a p a c i t y from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n ) or i n p a t i e n t 
h o s p i t a l i z a t i o n . I n those cases i n which he has, the c l a i m a n t 
w i l l be deemed t o have s u f f e r e d a worsened c o n d i t i o n f o r purposes 
of ORS 656.273(1). Gwynn v. SAIF, 304 Or 345 (1987). 

I n summary, f o r every c l a i m of a g g r a v a t i o n of an unscheduled 
c o n d i t i o n , the c l a i m a n t must show i n c r e a s e d symptoms or a worsened 
u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t diminishment of e a r n i n g 
c a p a c i t y . I n those cases i n which the l a s t award or arrangement 
of unscheduled permanent p a r t i a l d i s a b i l i t y compensation 
a n t i c i p a t e d f u t u r e p e r i o d s of i n c r e a s e d symptoms or e x a c e r b a t i o n 
o f the p h y s i c a l c o n d i t i o n , accompanied by a d i m i n i s h e d e a r n i n g 
c a p a c i t y , the c l a i m a n t must a l s o prove t h a t h i s e a r n i n g c a p a c i t y 
was d i m i n i s h e d l o n g e r or i n g r e a t e r degree than 
was a n t i c i p a t e d or t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d t o t h e 
e x t e n t of t o t a l d i s a b i l i t y , and r e s u l t e d i n 14 c o n s e c u t i v e days of 
t o t a l d i s a b i l i t y or i n p a t i e n t h o s p i t a l i z a t i o n . 

We a p p l y t h i s a n a l y s i s t o the f a c t s of the p r e s e n t 
case. We f i r s t c o n s i d e r c l a i m a n t ' s low back c o n d i t i o n , as 
d i s t i n c t from h i s t h o r a c i c s p i n e i n j u r y . The medical r e c o r d 
i n d i c a t e s t h a t c l a i m a n t ' s i n c r e a s e d low back symptoms i n 1985 were 
a t t r i b u t a b l e t o a h e r n i a t e d lumbar d i s c . The Referee a p p a r e n t l y 
concluded t h a t c l a i m a n t ' s 1977 compensable i n j u r y d i d not 
m a t e r i a l l y c o n t r i b u t e t o the h e r n i a t e d lumbar d i s c . We agree. 
Dr. Saez, c l a i m a n t ' s t r e a t i n g neurosurgeon, opined t h a t c l a i m a n t ' s 
h e r n i a t e d d i s c was not r e l a t e d t o the 1977 i n j u r y . The r e c o r d 
c o n t a i n s no p e r s u a s i v e evidence t o the c o n t r a r y . A c c o r d i n g l y , we 
do not c o n s i d e r c l a i m a n t ' s low back c o n d i t i o n i n d e t e r m i n i n g 
whether he has s u s t a i n e d an a g g r a v a t i o n of h i s 1977 i n j u r y . 

Claimant must, i n s t e a d , demonstrate t h a t he s u s t a i n e d a 
compensable a g g r a v a t i o n of h i s separate mid back c o n d i t i o n . I n 
t h a t r e g a r d , we apply the f i v e - s t e p a n a l y s i s discussed above. 

Step 1: Did c l a i m a n t e x p e r i e n c e a p a t h o l o g i c a l or symptomatic 
e x a c e r b a t i o n of h i s mid back c o n d i t i o n ? 

Claimant's l a s t arrangement of compensation was the 
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August 1984 S t i p u l a t e d Order. The r e c o r d c o n t a i n s no evidence of 
a p a t h o l o g i c a l worsening of c l a i m a n t ' s t h o r a c i c s p i n e a f t e r the 
S t i p u l a t e d Order. However, we are persuaded t h a t c l a i m a n t 
s u s t a i n e d a symptomatic e x a c e r b a t i o n of h i s mid back c o n d i t i o n . 

Claimant t e s t i f i e d t h a t h i s mid back symptoms became 
more' i n t e n s e and covered a wider area of h i s mid back i n January 
1985. That t e s t i m o n y i s c o n s i s t e n t w i t h the r e p o r t s o f 
Dr. Campagna, neurosurgeon, who t r e a t e d c l a i m a n t from November 
1982 t h r o u g h 1984, and Dr. Saez> who has been c l a i m a n t ' s t r e a t i n g 
neurosurgeon s i n c e March 1985. Both d o c t o r s noted c l a i m a n t ' s 
c o m p l a i n t s of i n c r e a s e d symptoms, and they agreed t h a t c l a i m a n t 
had s u s t a i n e d a symptomatic e x a c e r b a t i o n of h i s 1977 i n j u r y . 
Based on t h e i r o p i n i o n and c l a i m a n t ' s t e s t i m o n y , we f i n d t h a t 
c l a i m a n t s u s t a i n e d a symptomatic e x a c e r b a t i o n of h i s mid back 
c o n d i t i o n . 

Step 2: Did c l a i m a n t ' s symptomatic e x a c e r b a t i o n r e s u l t i n 
d i m i n i s h e d e a r n i n g c a p a c i t y below the l e v e l f i x e d a t 
the time of the l a s t arrangement of compensation? 

At the time of the August 1984 S t i p u l a t e d Order, 
c l a i m a n t was capable of p e r f o r m i n g l i g h t and sedentary work. By 
comparison, the r e c o r d i n d i c a t e s t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d a t the time of h i s a l l e g e d a g g r a v a t i o n . I n 
February 1985, t r e a t i n g p h y s i c i a n Hulce opined t h a t c l a i m a n t was 
" t e m p o r a r i l y d i s a b l e d . " I n August 1986, t r e a t i n g neurosurgeon 
Saez opined t h a t c l a i m a n t ' s i n c r e a s e d symptoms i n e a r l y 1985 
"rendered him unable t o work a t t h a t t i m e . " Claimant t e s t i f i e d 
t h a t , a t the time of h i s a l l e g e d a g g r a v a t i o n , he was no l o n g e r 
a b l e t o c o n t r o l h i s symptoms by f r e q u e n t changes i n h i s p o s i t i o n . 
There i s no evidence t h a t c l a i m a n t was not t o t a l l y d i s a b l e d i n 
e a r l y 1985. A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s symptomatic 
e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below the 
l e v e l f i x e d a t the time o f the August .1984 S t i p u l a t e d Order. 

Step 3: Did the l a s t arrangement of compensation contemplate 
f u t u r e p e r i o d s of i n c r e a s e d symptoms accompanied by a 
d i m i n i s h e d e a r n i n g c a p a c i t y ? 

I n t he absence of an i n d i c a t i o n t o the c o n t r a r y , we 
assume t h a t , a t the time the p a r t i e s e n t e r e d i n t o the August 1984 
S t i p u l a t e d Order, they c o n s i d e r e d any e x i s t i n g evidence t h a t 
c l a i m a n t would have p e r i o d i c symptomatic f l a r e - u p s of h i s mid back 
c o n d i t i o n t h a t would render him unable t o p e r f o r m l i g h t or 
sedentary work. Gwynn v. SAIF, 91 Or App 84, 88 (1988). 

The r e c o r d c o n t a i n s medical r e p o r t s documenting 
symptomatic mid back f l a r e - u p s i n November 1982, March 1983, 
November 1983 and A p r i l 1984. The l a t t e r t h r e e e x a c e r b a t i o n s 
r e s u l t e d i n p e r i o d s of t o t a l d i s a b i l i t y . There i s n o t h i n g i n the 
r e c o r d t o i n d i c a t e t h a t the p a r t i e s d i d not c o n s i d e r m e d i c a l 
documentation o f these f l a r e - u p s when they e n t e r e d i n t o the August 
1984 S t i p u l a t e d Order. Furthermore, i n l i g h t of these p r i o r 
e x a c e r b a t i o n s , f u t u r e d i s a b l i n g mid back f l a r e - u p s were 
a n t i c i p a t e d . A c c o r d i n g l y , we conclude t h a t the August 1984 
S t i p u l a t e d Order contemplated f u t u r e p e r i o d s of i n c r e a s e d mid back 
symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . 

Step 4: Did c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y from h i s 
e x a c e r b a t i o n exceed t h a t a n t i c i p a t e d by the l a s t 
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arrangement o f compensation, i n terms of e i t h e r degree 
or d u r a t i o n ? 

As discussed above, we are persuaded t h a t the 
August 1984 S t i p u l a t e d Order contemplated t h a t c l a i m a n t would 
c o n t i n u e t o be s u b j e c t t o symptomatic mid back e x a c e r b a t i o n s o f 
the type he had experienced i n the p a s t . There i s n o t h i n g i n t h e 
r e c o r d t o persuade us t h a t c l a i m a n t ' s c u r r e n t mid back 
e x a c e r b a t i o n was g r e a t e r i n degree than the mid back p a i n he had 
e x p e r i e n c e d a t the time of h i s p r i o r e x a c e r b a t i o n s . I n 
p a r t i c u l a r , we note t h a t c l a i m a n t ' s mid back e x a c e r b a t i o n d i d not 
r e s u l t i n t r e a t m e n t d i f f e r e n t from what he had r e c e i v e d f o r h i s 
p r i o r e x a c e r b a t i o n s . 

Furthermore, we are not persuaded t h a t the p e r i o d o f 
t o t a l d i s a b i l i t y r e s u l t i n g from the c u r r e n t mid back e x a c e r b a t i o n 
was l o n g e r i n d u r a t i o n than the d i s a b i l i t y a s s o c i a t e d w i t h the 
p r i o r f l a r e - u p s . At the time of each of these p r i o r 
e x a c e r b a t i o n s , t r e a t i n g neurosurgeon Campagna co n s i d e r e d c l a i m a n t 
d i s a b l e d f o r p e r i o d s of a t l e a s t 60 days. Dr. Saez opined i n 
A p r i l 1986 t h a t c l a i m a n t ' s c u r r e n t e x a c e r b a t i o n i n the " e a r l y 
months of 1985 . . . rendered him unable t o work a t t h a t t i m e . " 
I t i s not c l e a r from t h i s g e n e r a l statement how l o n g c l a i m a n t was 
t o t a l l y d i s a b l e d . Moreover, some p o r t i o n of c l a i m a n t ' s d i s a b l i n g 
symptoms p r i o r t o t h a t date were a t t r i b u t a b l e t o h i s 
noncompensable low back c o n d i t i o n . 

I n l i g h t of t h i s evidence, we conclude t h a t c l a i m a n t has 
not demonstrated t h a t h i s mid back e x a c e r b a t i o n i n 1985 was 
g r e a t e r i n degree or d u r a t i o n than the e x a c e r b a t i o n s a n t i c i p a t e d 
by the August 1984 S t i p u l a t e d Order. 
Step 5: Did c l a i m a n t ' s e x a c e r b a t i o n r e s u l t i n 14 days of t o t a l 

d i s a b i l i t y or i n p a t i e n t h o s p i t a l i z a t i o n ? 

Dr. Saez opined t h a t c l a i m a n t ' s e x a c e r b a t i o n i n e a r l y 
.1985 rendered him unable t o work. However, as dis c u s s e d above, we 
are unable t o d i s c e r n t o what degree c l a i m a n t ' s d i s a b l i n g symptoms 
a t t h a t time were a t t r i b u t a b l e t o h i s noncompensable low back 
c o n d i t i o n . Given t h a t f a c t , we are not persuaded t h a t c l a i m a n t ' s 
mid back e x a c e r b a t i o n , s t a n d i n g a l o n e , r e s u l t e d i n a p e r i o d o f 
t o t a l d i s a b i l i t y exceeding .14 days. 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has not c a r r i e d 
h i s burden of p r o v i n g t h a t h i s mid back e x a c e r b a t i o n r e s u l t e d i n a 
compensable a g g r a v a t i o n o f h i s 1977 i n j u r y . 

A g g r a v a t i o n of B i l a t e r a l Leg C o n d i t i o n 

I n order t o demonstrate a compensable a g g r a v a t i o n of h i s 
b i l a t e r a l l e g c o n d i t i o n , c l a i m a n t must demonstrate t h a t he has 
e x p e r i e n c e d i n c r e a s e d l o s s of use or f u n c t i o n of h i s l e g s s i n c e 
the August 1984 S t i p u l a t e d Order. I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 (1988). The 
i n c r e a s e d l o s s of use or f u n c t i o n must be g r e a t e r than any f u t u r e 
p e r i o d s o f i n c r e a s e d d i s a b i l i t y , t h a t i s , i n c r e a s e d l o s s o f use or 
f u n c t i o n , contemplated by the l a s t arrangement o f compensation. 
I d . 

Here, the August 1985 S t i p u l a t e d Order awarded an 
a d d i t i o n a l 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t l e g . P r i o r t o t h a t o r d e r , c l a i m a n t e x p e r i e n c e d 
symptomatic e x a c e r b a t i o n s i n March 1983, November 1983 and A p r i l 
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1984. Medical r e p o r t s a t the time of these e x a c e r b a t i o n s make 
repeated r e f e r e n c e t o severe b i l a t e r a l l e g symptoms. There i s 
n o t h i n g i n the r e c o r d t o i n d i c a t e t h a t the p a r t i e s d i d not 
c o n s i d e r t h i s evidence i n e n t e r i n g i n t o the August 1984 S t i p u l a t e d 
Order. 

. On t h i s r e c o r d , we conclude t h a t the S t i p u l a t e d Order 
contemplated f u t u r e f l a r e - u p s of b i l a t e r a l l e g symptoms of t h e 
type c l a i m a n t e x p e r i e n c e d i n 1983 and 1984. We f u r t h e r conclude 
t h a t c l a i m a n t ' s c u r r e n t e x a c e r b a t i o n r e s u l t e d i n the same type o f 
m o d e r a t e l y severe l e g symptoms he experienced a t the time o f h i s 
p r i o r e x a c e r b a t i o n s . Moreover, we are unable t o d i s c e r n t o what 
degree c l a i m a n t ' s d i s a b i l i t y f o l l o w i n g h i s c u r r e n t e x a c e r b a t i o n 
was r e l a t e d t o h i s l e g c o n d i t i o n , as d i s t i n c t from h i s 
noncompensable low back c o n d i t i o n . A c c o r d i n g l y , we are not 
persuaded t h a t the d u r a t i o n of c l a i m a n t ' s d i m i n i s h e d l e g use or 
f u n c t i o n exceeded t h a t a s s o c i a t e d w i t h h i s p r i o r e x a c e r b a t i o n s . 
Consequently, we conclude t h a t c l a i m a n t has not demonstrated a 
compensable a g g r a v a t i o n based on h i s b i l a t e r a l l e g c o n d i t i o n . 

ORDER 

The Referee's o r d e r , dated December 2, 1986, i s 
a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g : 

I agree w i t h the g e n e r a l a n a l y s i s adopted by the 
m a j o r i t y r e g a r d i n g a g g r a v a t i o n of unscheduled and scheduled 
i n j u r i e s . However, I d i s a g r e e w i t h the m a j o r i t y ' s a p p l i c a t i o n of 
t h i s a n a l y s i s t o the f a c t s of t h i s case. 

L i k e the m a j o r i t y , I am persuaded t h a t c l a i m a n t 
s u s t a i n e d a symptomatic e x a c e r b a t i o n of h i s mid back c o n d i t i o n , 
and t h a t t h i s e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . My disagreement i s w i t h the m a j o r i t y ' s a n a l y s i s a t 
Step 3. I am not persuaded t h a t f u t u r e mid back f l a r e - u p s , 
accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y , were c o n s i d e r e d by the 
August 1984 S t i p u l a t e d Order. 

The c o u r t as f a c t f i n d e r i n Gwynn v. SAIF, 91 Or App 84 
( 1 9 8 8 ) , was w i l l i n g t o assume t h a t a s t i p u l a t e d award cont e m p l a t e d 
f u t u r e d i s a b l i n g f l a r e - u p s s i m p l y because t h e r e was evidence 
a v a i l a b l e t o the p a r t i e s s u g g e s t i n g t h a t such would occur. 
N e v e r t h e l e s s , the c o u r t d i d not r e q u i r e t h a t we, as f a c t f i n d e r , 
i n d u l g e i n t h i s assumption i n every case t h a t comes b e f o r e us.. To 
do so r o u t i n e l y i s e f f e c t i v e l y t o i g n o r e the Supreme Court's 
i n s t r u c t i o n s i n Gwynn v. SAIF, 304 Or 345 (.1987). I n t h a t case, 
the Court h e l d t h a t i t was e r r o r t o f i n d t h a t waxing and waning 
was taken i n t o account i n r e a c h i n g an agreement t h a t produced a 
p a r t i c u l a r award because i t was "knowable t h a t the c l a i m a n t w i l l 
e x p e r i e n c e a waxing and waning of symptoms . . . " a t the time of 
the s t i p u l a t i o n . The a p p r o p r i a t e q u e s t i o n , a c c o r d i n g t o t h e 
C o u r t , i s whether an award was p r e d i c a t e d on an e x p e c t a t i o n o f 
f u t u r e d i s a b l i n g f l a r e - u p s . 

I n t h i s case, we cannot assume t h a t f l a r e - u p s were 
contemplated by the August 1984 S t i p u l a t e d Order. Cl a i m a n t ' s 50 
p e r c e n t unscheduled d i s a b i l i t y was awarded by D e t e r m i n a t i o n Order 
is s u e d March 4, 1980. The r e p o r t e d p e r i o d s of t o t a l d i s a b i l i t y 
r e l i e d on by the m a j o r i t y occured a f t e r t h i s D e t e r m i n a t i o n Order 
and p r i o r t o the 1984 S t i p u l a t e d Order. N e v e r t h e l e s s , t h e 
S t i p u l a t e d Order awarded no a d d i t i o n a l unscheduled d i s a b i l i t y . 
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Thus, any presumption t h a t f u t u r e e x a c e r b a t i o n s were taken i n t o 
account has been r e b u t t e d . 

Moreover, the medical r e p o r t s a s s o c i a t e d w i t h these 
p r i o r p e r i o d s i n d i c a t e t h a t c l a i m a n t i s s u f f e r i n g c h r o n i c back 
p a i n and l e g s p a s t i c i t y , numbness and r a d i a t i n g p a i n . The r e c o r d 
does not i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n was worse d u r i n g t h e 
p e r i o d s o f r e p o r t e d t o t a l d i s a b i l i t y than a t o t h e r t i m e s ; nor does 
any d o c t o r p r e d i c t f u t u r e d i s a b l i n g f l a r e - u p s . 

On t h i s r e c o r d , I am not persuaded t h a t the August 1984 
S t i p u l a t e d Order a n t i c i p a t e d f u t u r e d i s a b l i n g e x a c e r b a t i o n s o f 
c l a i m a n t ' s mid back c o n d i t i o n . Given t h a t f a c t , t h e r e i s no need 
t o proceed f u r t h e r i n the a n a l y s i s . Claimant has demonstrated 
t h a t h i s i n c r e a s e d mid back symptoms were a compensable 
a g g r a v a t i o n of h i s 1977 i n j u r y c l a i m . A c c o r d i n g l y , I would 
r e v e r s e t h e Referee on t h i s i s s u e and remand the c l a i m t o SAIF f o r 
f u r t h e r p r o c e s s i n g . 

WANDA J. MILLER, Claimant WCB 87-17228 
Brothers, et a l . , Claimant's Attorneys December 8, 1989 
Richard Barber, Jr. (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Perry' and Howe l l . 

Claimant r e q u e s t s review o f Referee Michael Johnson's o r d e r 
t h a t s e t a s i d e the SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m 
f o r a low back i n j u r y but d e c l i n e d t o award a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s on the b a s i s t h a t c l a i m a n t had withdrawn from the 
work f o r c e . See C u t r i g h t v. Weyerhaeuser Co., 299 Or 290 (1 9 8 5 ) . 
The s o l e i s s u e on review i s e n t i t l e m e n t t o temporary d i s a b i l i t y 
b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s o f Fact w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Claimant was not a c t i v e l y seeking work a t t h e time o f her 
a g g r a v a t i o n because her worsened low back symptoms p r e c l u d e d a 
s u c c e s s f u l r e t u r n t o work. 

Claimant had not r e t i r e d from the work f o r c e a t the time o f 
her a g g r a v a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g upon C u t r i g h t v. Weyerhaeuser Co., 299 Or 290 
(19 8 5 ) , the. Referee concluded t h a t c l a i m a n t was not e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y (TTD) b e n e f i t s . The Referee reasoned t h a t 
claimant'was not a p a r t of the work f o r c e a t the time the a g g r a v a t i o n 
o c c u r r e d . The Referee s t a t e d t h a t C u t r i g h t and i t s progeny f o r b i d 
payment of temporary d i s a b i l i t y compensation t o a worker i n 
c l a i m a n t ' s p o s i t i o n . We do not agree t h a t C u t r i g h t i s a p p l i c a b l e 
here. T h e r e f o r e , we r e v e r s e . 

The f a c t s here are not i n d i s p u t e . Claimant c r e d i b l y 
t e s t i f i e d t h a t she i n t e n d e d t o r e t u r n t o work a p p r o x i m a t e l y one year 
a f t e r l e a v i n g work t o have her baby. F i n a n c i a l c o n s i d e r a t i o n s would 
not a l l o w her t o remain a t home l o n g e r . She l e f t work i n May 
1986. I n a p p r o x i m a t e l y March 1987, she commenced an e x e r c i s e 
program designed, i n p a r t , t o f a c i l i t a t e her r e t u r n t o the work 
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f o r c e . I n May 1987, she.and her husband discussed her r e t u r n t o 
work w i t h i n a month or two. However, a worsening o f her symptoms 
which had commenced i n March 1987 progressed t o the p o i n t t h a t she 
was unable t o r e t u r n t o the work f o r c e . Her t r e a t i n g p h y s i c i a n 
s u b s e q u e n t l y took her o f f work r e t r o a c t i v e t o June 22, 1987. SAIF 
does not c o n t e s t t h e Referee's f i n d i n g t h a t c l a i m a n t s u f f e r e d a 
compensable a g g r a v a t i o n as of t h a t d a t e . 

F o l l o w i n g issuance of the Referee's o r d e r , t h e Court of 
Appeals decided Chapel of Memories v. Davis, 9.1 Or App 232 ( 1 9 8 8 ) . 
The i s s u e i n D a v i s , as here, was whether c l a i m a n t had w i t h d r a w n from 
the work f o r c e a t t h e time of a compensable a g g r a v a t i o n such t h a t he 
was not e n t i t l e d t o r e c o v e r y o f TTD b e n e f i t s . The c o u r t concluded 
t h a t c l a i m a n t had not w i t h d r a w n from the work f o r c e . The c o u r t 
noted t h a t c l a i m a n t was not a c t i v e l y seeking work a t the time o f t h e 
a g g r a v a t i o n because h i s worsened symptoms rendered him unable t o 
seek employment. The c o u r t a l s o noted t h a t c l a i m a n t had c r e d i b l y 
t e s t i f i e d t h a t he was not r e t i r e d and t h a t he would accept a j o b 
w i t h i n h i s p h y s i c a l l i m i t a t i o n s . 

The f a c t s which s u p p o r t a f i n d i n g t h a t c l a i m a n t has not 
withdrawn from the work f o r c e are even s t r o n g e r than they were i n 
Davis. Claimant i n Davis was 63 years o l d . Claimant here was 27 
years o l d as of t h e date of h e a r i n g . I n a d d i t i o n , c l a i m a n t here was 
a c t i v e l y engaged i n an e x e r c i s e program t o prepare f o r r e e n t r y t o 
the work f o r c e a t ' t h e time t h a t her symptoms began t o worsen. 
F u r t h e r , whereas c l a i m a n t i n Davis had a p p l i e d f o r S o c i a l . S e c u r i t y 
r e t i r e m e n t b e n e f i t s , c l a i m a n t here i n v e s t i g a t e d the p o s s i b i l i t y o f 
an unemployment c l a i m . Compare Sykes v. Weyerhaeuser Co., 
90 Or App 41, 44 (1988) w i t h Wells v. Pete Walker's Autc~Body, 
86 Or App 739 ( 1 9 8 7 ) . 

"A c l a i m a n t who seeks t o r e - e n t e r the work f o r c e a f t e r 
v o l u n t a r y w i t h d r a w a l , but i s p r e v e n t e d from doing so by a 
compensable i n j u r y , may q u a l i f y as a worker a l t h o u g h not p r e s e n t l y 
engaged t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n . " SAIF v. Stephens, 
308 Or 41, 47 ( 1 9 8 9 ) . T h i s i s such a case. The reason c l a i m a n t was 
not a c t i v e l y s e e k i n g employment was due t o her worsened i n j u r y 
c o n d i t i o n . She was w i l l i n g t o work and had made reasonable e f f o r t s 
t o r e t u r n t o work. 

I n sum, we are persuaded t h a t , i f not f o r c l a i m a n t ' s 
worsened c o n d i t i o n , she would be an a c t i v e member of the work 
f o r c e . Consequently, she has l o s t wages as a r e s u l t of her 
compensable a g g r a v a t i o n . She, t h e r e f o r e , i s e n t i t l e d t o temporary 
d i s a b i l i t y compensation from the date o f her a g g r a v a t i o n . 

ORDER 
The Referee's order dated February 12, 1988 i s a f f i r m e d 

i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t s e t a s i d e the SAIF C o r p o r a t i o n V s October 12, 1987 a g g r a v a t i o n 
d e n i a l i s a f f i r m e d . That p o r t i o n o f the Referee's o r d e r t h a t 
d e c l i n e d t o award a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
compensation i s r e v e r s e d . The. c l a i m i s remanded t o SAIF f o r 
acceptance and p r o c e s s i n g i n accordance w i t h t h i s o p i n i o n and 
a p p l i c a b l e law. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t of t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , not t o exceed $3,800. 
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THEODORE L. NOMELAND, Claimant 
Charles Robinowitz, Claimant's Attorney 
David J o r l i n g , Defense Attorney 

WCB 88-01084 
December 8, 1989 
Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t 
p o r t i o n of R e f e r e e Tenenbaum's o r d e r which i n c r e a s e d c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y award f o r b i n a u r a l h e a r i n g l o s s 
from 16.16 p e r c e n t (31.03 d e g r e e s ) , a s awarded by D e t e r m i n a t i o n 
Order, to 56.16 p e r c e n t (107.83 d e g r e e s ) . On r e v i e w , the i s s u e i s 
e x t e n t of s c h e d u l e d permanent d i s a b i l i t y . We r e v e r s e . 

We note a t the o u t s e t t h a t the Oregon S e l f I n s u r e d 
A s s o c i a t i o n has s u b m i t t e d an Amicus B r i e f and we have c o n s i d e r e d 
i t on r e v i e w . 

We adopt the f i n d i n g s of f a c t a s s e t f o r t h i n t h e 
" F i n d i n g s " s e c t i o n of the R e f e r e e ' s o r d e r . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s p r e e x i s t i n g 
h e a r i n g l o s s s h o u l d not be o f f s e t a g a i n s t h i s s c h e d u l e d permanent 
d i s a b i l i t y award f o r b i n a u r a l h e a r i n g l o s s . We d i s a g r e e . 

ORS 656.214(2) p r o v i d e s : 

"When permanent p a r t i a l d i s a b i l i t y r e s u l t s 
from an i n j u r y , the c r i t e r i a f o r the r a t i n g of 
d i s a b i l i t y s h a l l be the permanent l o s s of use 
or f u n c t i o n of the i n j u r e d member due to the 
i n d u s t r i a l i n j u r y . " 
I n c o n j u n c t i o n w i t h t h i s p r o v i s i o n , ORS 656 . 214 ( 2 ) ( g ) 

p r o v i d e s : 

"For p a r t i a l or complete l o s s of h e a r i n g i n 
both e a r s , t h a t p r o p o r t i o n of 192 d e g r e e s 
which the combined b i n a u r a l h e a r i n g 
h e a r i n g l o s s b e a r s to normal combined b i n a u r a l 
h e a r i n g . For the purpose of t h i s p a r a g r a p h , 
combined b i n a u r a l h e a r i n g l o s s s h a l l be 
c a l c u l a t e d by t a k i n g seven t i m e s t h e h e a r i n g 
l o s s i n the l e s s damaged e a r p l u s the h e a r i n g 
l o s s i n the more damaged e a r and d i v i d i n g t h a t 
amount by e i g h t . I n the c a s e of i n d i v i d u a l s 
w i t h compensable h e a r i n g l o s s i n v o l v i n g both 
e a r s , e i t h e r the method of c a l c u l a t i o n f o r 
monaural h e a r i n g l o s s or t h a t f o r b i n a u r a l 
h e a r i n g l o s s s h a l l be used, depending on which 
a l l o w the g r e a t e r award of d i s a b i l i t y . " 

F i n a l l y , former OAR 436-30-360(2) (renumbered 
4 3 6 - 3 5 - 2 5 0 ( 2 ) ( a ) ( b ) ) p r o v i d e s : 

FINDINGS OF FACT 

CONCLUSIONS OF LAW 

"Compensation f o r w o r k - r e l a t e d h e a r i n g l o s s , 
whether d i a g n o s e d as an o c c u p a t i o n a l d i s e a s e 
or a c o u s t i c trauma, w i l l be o f f s e t by 
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p r e e x i s t i n g h e a r i n g l o s s i f p r e v i o u s l y 
compensated, p r e s b y c u s i s , or i f s u p p o r t i n g 
e v i d e n c e such a s b a s e - l i n e or p r e - e x p o s u r e 
audiograms a r e p r o v i d e d . " 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d to 
permanent d i s a b i l i t y f o r h i s c u m u l a t i v e h e a r i n g l o s s even though 
the p a r t i e s s t i p u l a t e d t h a t t h e r e was documented h e a r i n g l o s s 
p r i o r to c l a i m a n t ' s work e x p o s u r e . She reasoned t h a t under Oregon 
law, o f f s e t s f o r p r i o r impairment were not a l l o w e d u n l e s s t h e 
impairment had been p r e v i o u s l y compensated f o r i n Oregon's 
w o r k e r s ' compensation s y s t e m . 

As noted above, ORS 656.214(2) p r o v i d e s f o r 
permanent d i s a b i l i t y c ompensation where t h e r e i s permanent l o s s 
of use or f u n c t i o n , due to the i n d u s t r i a l i n j u r y . [ Emphasis 
a d d e d ] . I t does not p r o v i d e compensation f o r permanent d i s a b i l i t y 
u n r e l a t e d to an i n d u s t r i a l i n j u r y . F u r t h e r , a l t h o u g h former 
OAR 436-30-360(2) does a l l o w an o f f s e t f o r p r e v i o u s l y compensated 
impairment, i t a l s o a l l o w s f o r an o f f s e t f o r p r e e x i s t i n g h e a r i n g 
l o s s i f t h e r e i s s u p p o r t i n g e v i d e n c e such as b a s e - l i n e or 
pr e - e x p o s u r e audiograms. T h i s i s c o n s i s t e n t w i t h ORS 6 5 6 . 2 1 4 ( 2 ) . 

Here, the p a r t i e s s t i p u l a t e d t h a t the March 1974 
b a s e l i n e was " p r e - e x p o s u r e " i n t h a t c l a i m a n t would not have had 
any a p p r e c i a b l e h e a r i n g l o s s i n the f i r s t s i x months he worked f o r 
the employer. F u r t h e r , the p a r t i e s have s t i p u l a t e d t h a t i f a 
b a s e l i n e were to be used, the March 1974 t e s t would be an 
a p p r o p r i a t e b a s e l i n e to us e . F i n a l l y , the March 1974 t e s t was 
used by the E v a l u a t i o n D i v i s i o n i n a r r i v i n g a t the permanent 
d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order. 

We c o n c l u d e t h a t o f f s e t t i n g c l a i m a n t ' s documented 
p r e e x i s t i n g h e a r i n g l o s s i n d e t e r m i n i n g h i s s c h e d u l e d permanent 
d i s a b i l i t y i s a p p r o p r i a t e . See former OAR 4 3 6 - 3 0 - 3 6 0 ( 2 ) . We 
f u r t h e r c o n c l u d e t h a t the D e t e r m i n a t i o n Order c o r r e c t l y o f f s e t the 
p r e e x i s t i n g h e a r i n g l o s s and t h e r e f o r e s h o u l d be r e i n s t a t e d . 

ORDER 

The R e f e r e e ' s o r d e r dated June 3, 1988, as amended 
June 13, 1989, i s r e v e r s e d . The J u l y 31, 1987 D e t e r m i n a t i o n Order 
i s r e i n s t a t e d and a f f i rmed . 

DEBORA THOMPSON, Claimant WCB 88-07791 
Black, et a l . , Claimant's Attorneys December 8, 1989 
James Dodge (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Spe e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r which 
d e c l i n e d to a s s e s s a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d 
u n r e a s o n a b l e f a i l u r e to pay a m e d i c a l b i l l . The i s s u e on r e v i e w 
i s a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s " F i n d i n g s of F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e R e f e r e e ' s "Opinion and C o n c l u s i o n " 
w i t h the f o l l o w i n g comment. _??«?_ 



The time w i t h i n which to a c c e p t or deny a c l a i m runs 
from the time the i n s u r e r or s e l f - i n s u r e d employer has n o t i c e or 
knowledge of the c l a i m . ORS 6 5 6 . 2 6 2 ( 6 ) . C l a i m a n t has the burden 
of p r o v i n g t h a t S A I F f a i l e d to a c c e p t or deny a c l a i m w i t h i n 60 
days of f i l i n g . Here, t h e r e i s no d i r e c t e v i d e n c e as to when the 
c l a i m was f i l e d , nor has c l a i m a n t e s t a b l i s h e d when or i f t h e 
m e d i c a l p r o v i d e r ' s b i l l i n g was d i r e c t e d and m a i l e d to S A I F . 
T h e r e f o r e , the pr e s u m p t i o n of r e c e i p t c r e a t e d by ORS 40.135 ( l ) ( q ) 
has not been r a i s e d . 

ORDER 

The R e f e r e e ' s o r d e r dated June 14, 1988 i s a f f i r m e d . 

TERESA L. WALKER, Claimant WCB 87-16243 
Qu i n t i n B. E s t e l l , Claimant's Attorney December 8, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell, P e r r y and Sp e e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e H u f f ' s o r d e r t h a t 
u pheld the SAIF C o r p o r a t i o n ' s "new i n j u r y " d e n i a l of her low back 
c o n d i t i o n . The R e f e r e e c o n c l u d e d t h a t S A I F p r o p e r l y p r o c e s s e d the 
c l a i m as an a g g r a v a t i o n of a p r i o r compensable i n j u r y . We a f f i r m . 

ISSUE 

Whether c l a i m a n t s u f f e r e d an a g g r a v a t i o n of her p r i o r 
a c c e p t e d c o n d i t i o n o r , i n s t e a d , a new i n j u r y ? 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s F i n d i n g s of F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h a t form of the " l a s t i n j u r i o u s 
exposure r u l e " which a p p l i e s i n a s u c c e s s i v e i n j u r y c o n t e x t where 
a compensable i n j u r y o c c u r s d u r i n g one employment and the q u e s t i o n 
i s whether a subsequent employment c o n t r i b u t e d to a worsening of 
such i n j u r y . See B o i s e C a s c a d e v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) and 
He n s e l P h e l p s C o n s t , v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . We have 
p r e v i o u s l y h e l d t h a t where r e s p o n s i b i l i t y between 
e m p l o y e r s / i n s u r e r s i s not a t i s s u e , the " l a s t i n j u r i o u s e xposure 
r u l e " does not a p p l y . J e r r y W. S a r g e n t , 38 Van N a t t a 104 ( 1 9 8 6 ) . 

Although the " l a s t i n j u r i o u s exposure r u l e " i s 
i n a p p l i c a b l e to a d e t e r m i n a t i o n of whether a worker s u f f e r e d a 
"new i n j u r y " or a g g r a v a t i o n , we noted i n S a r g e n t , s u p r a , t h a t the 
a p p r o p r i a t e t e s t i n v o l v e d a s i m i l a r a n a l y s i s . We d i d not s t a t e 
what t h a t a n a l y s i s was. 

At t h i s time we e x p r e s s l y adopt a s the t e s t f o r 
d i s t i n g u i s h i n g an a g g r a v a t i o n from a "new i n j u r y " , where n e i t h e r 
c o m p e n s a b i l i t y or r e s p o n s i b i l i t y i s i n d i s p u t e , the f o l l o w i n g : 

Worsened symptoms of a compensable i n j u r y 
r e p r e s e n t an a g g r a v a t i o n , assuming a l l 
o t h e r r e q u i r e m e n t s of an a g g r a v a t i o n c l a i m 
a r e met. A worker s u f f e r s a compensable 
new i n j u r y o n l y i f a subsequent i n c i d e n t or 
employment exposure i n d e p e n d e n t l y 
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c o n t r i b u t e s to a worsening of the p r i o r 
u n d e r l y i n g c o n d i t i o n . 

With t h a t c l a r i f i c a t i o n , we adopt the R e f e r e e ' s " O p i n i o n " 
a s our own. 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 22, 1988 i s a f f i r m e d . 

ROBERT S. WATERSTON, Claimant WCB 87-02554 
M e r r i l l Schneider, Claimant's Attorney December 8, 1989 
Ann Kel l e y , A s s i s t a n t Attorney General Order on Reconsideration 

The Inmate I n j u r y Fund (Fund) has r e q u e s t e d 
r e c o n s i d e r a t i o n of the Board's Order On Review, i s s u e d November 8, 
1989. I n t h a t o r d e r , we a s s e s s e d a $500 p e n a l t y r e g a r d i n g the 
Fund's u n r e a s o n a b l e premature c l o s u r e of c l a i m a n t ' s i n j u r y c l a i m . 
On r e c o n s i d e r a t i o n , the Fund c h a l l e n g e s the p e n a l t y on the grounds 
t h a t : ( 1 ) the Board a s s e s s e d $500, r a t h e r than a p e n a l t y based on 
a p e r c e n t a g e of t he amount due, as r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
( 2 ) t h e r e i s n o t h i n g i n the r e c o r d to i n d i c a t e t h a t $500 i s t h e 
a p p r o p r i a t e p e n a l t y ; and ( 3 ) no more than a 10 p e r c e n t p e n a l t y i s 
a p p r o p r i a t e . 

We a r e not persu a d e d by the Fund's argument. The 
p e n a l t y i n i s s u e was a s s e s s e d under former ORS 6 5 6 . 2 6 8 ( 3 ) . That 
p r o v i s i o n p r o v i d e s f o r a mandatory, minimum $500 f e e where a 
c a r r i e r ' s c l a i m c l o s u r e i s not s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
I n our November 8, 1989 Order on Review, we c o n c l u d e d t h a t the 
Fund's c l o s u r e was premature and not s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . C o n s e q u e n t l y , we a s s e s s e d the minimum $500 f e e r e q u i r e d 
under ORS 6 5 6 . 2 6 8 ( 3 ) . 

A c c o r d i n g l y , our November 8, 1989 o r d e r i s withdrawn. 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere to and 
r e p u b l i s h our November 8, 1989 o r d e r . The p a r t i e s ' r i g h t s of 
a p p e a l s h a l l run from the date of t h i s o r d e r . 

I T I S SO ORDERED. 

PAMELA E. ADAIR, Claimant Own Motion 89-0390M 
SAIF Corp Legal, Defense Attorney December 11, 1989 

Own Motion Order 
The S A I F C o r p o r a t i o n v o l u n t a r i l y reopened the 

a b o v e - e n t i t l e d c l a i m i n March 1989 f o r a worsening of c l a i m a n t ' s 
compensable r i g h t c a r p a l t u n n e l c o n d i t i o n . S A I F has now s u b m i t t e d an 
I n s u r e r ' s D e t e r m i n a t i o n Request to the Compliance S e c t i o n , and i t has 
r e f e r r e d the c l a i m to the Board f o r c l o s u r e under our own motion 
a u t h o r i t y . We c o n c l u d e t h a t we a r e w i t h o u t j u r i s d i c t i o n to c l o s e t h e 
c l a i m under our own motion a u t h o r i t y . The c l a i m s h o u l d , i n s t e a d , be 
c l o s e d by the E v a l u a t i o n s S e c t i o n p u r s u a n t to ORS 656.268. 

Our own motion a u t h o r i t y o n l y e x t e n d s to worsened 
c o n d i t i o n s a r i s i n g a f t e r the e x p i r a t i o n of a g g r a v a t i o n r i g h t s . 
A c c o r d i n g to an August 1986 D e t e r m i n a t i o n Order i s s u e d i n the p r e s e n t 
c l a i m , a g g r a v a t i o n r i g h t s e x p i r e d f i v e y e a r s from F e b r u a r y '4, 1984. 
T h e r e f o r e , we cannot c l o s e t h i s c l a i m under our own motion a u t h o r i t y 
u n l e s s c l a i m a n t ' s w o r s e n i n g o c c u r r e d a f t e r F e b r u a r y 4, 1989. W i t h i n 
t h i s c o n t e x t , "worsening" means a p a t h o l o g i c a l or symptomatic 
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e x a c e r b a t i o n r e s u l t i n g i n i n c r e a s e d l o s s i n use or f u n c t i o n s i n c e t h e 
August 1986 D e t e r m i n a t i o n Order, which c l o s e d the c l a i m w i t h no award 
of permanent d i s a b i l i t y . I n t e r n a t i o n a l Paper Co. v. T u r n e r , 
104 Or 354, on rem 9 1 Or App 91 ( 1 9 8 8 ) . 

The b e s t i n d i c a t i o n of c l a i m a n t ' s c o n d i t i o n a t the time of 
th e August 1986 D e t e r m i n a t i o n Order i s a c l o s i n g r e p o r t from 
Dr. K a r a s e k , c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , i s s u e d J u l y 1 1 , 1986. 
I n t h a t r e p o r t , Dr. Ka r a s e k s t a t e s t h a t c l a i m a n t ' s c a r p a l t u n n e l " i s 
not now symptomatic and i s e l e c t r i c a l l y r e s o l v e d . " We compare t h i s 
d e s c r i p t i o n of c l a i m a n t ' s c o n d i t i o n to documented symptoms and 
o b j e c t i v e f i n d i n g s i n subsequent m e d i c a l r e p o r t s i s s u e d i n l a t e 
1988. These r e p o r t s d e s c r i b e the r e c u r r e n c e of e l e c t r i c a l f i n d i n g s , 
r i g h t arm p a i n and numbness, and r i g h t thumb weakness i n l a t e 1988. 
As a r e s u l t of t h i s e x a c e r b a t i o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
r e s t r i c t e d her from f u r t h e r t y p i n g a c t i v i t y i n J a n u a r y 1988. 

Based on t h i s e v i d e n c e , we a r e persuaded t h a t c l a i m a n t 
e x p e r i e n c e d a compensable worsening of her r i g h t c a r p a l t u n n e l 
c o n d i t i o n no l a t e r than J a n u a r y 1988. C o n s e q u e n t l y , her wo r s e n i n g 
o c c u r r e d p r i o r to e x p i r a t i o n of her a g g r a v a t i o n r i g h t s i n F e b r u a r y 
1989, so t h a t we cannot c l o s e her c l a i m under our own motion 
a u t h o r i t y . The c l a i m must, i n s t e a d , be c l o s e d by the E v a l u a t i o n 
S e c t i o n under ORS 656.268. A c c o r d i n g l y , the r e q u e s t f o r own motion 
c l o s u r e i s d i s m i s s e d , and we r e f e r t h i s m atter to the E v a l u a t i o n s 
S e c t i o n f o r c l o s u r e . 

I T I S SO ORDERED. 

RENEE A. ANDERSON, Claimant WCB 87-12035 & 86-04852 
Francesconi & Associates, Claimant's Attorneys December 11, 1989 
Mark Bronstein (SAIF), Defense Attorney Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members Speer and Howell. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e 
p o r t i o n s of R e f e r e e L i p t o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s "de 
f a c t o " a g g r a v a t i o n d e n i a l of c l a i m a n t ' s neck, l e f t s h o u l d e r , and 
upper back c o n d i t i o n s ; and ( 2 ) upheld t h e SAIF c o r p o r a t i o n ' s "new 
i n j u r y " d e n i a l of t h e same c o n d i t i o n s . 

The Board r e v e r s e s the order of the R e f e r e e . 

ISSUE 

Whether c l a i m a n t ' s i n j u r y of September, 1985, and her 
sub s e q u e n t work a c t i v i t i e s a t S A I F ' s i n s u r e d , i n d e p e n d e n t l y 
c o n t r i b u t e d to c a u s e a wo r s e n i n g of her u n d e r l y i n g c o n d i t i o n s . 

FINDINGS OF FACT 

I n F e b r u a r y , 1983, c l a i m a n t compensably i n j u r e d her 
neck, l e f t s h o u l d e r , and back, w h i l e working as a l a b o r e r f o r the 
employer, a lumber m i l l . She began t r e a t i n g w i t h Dr. Rob i n s o n , a 
c h i r o p r a c t o r . Robinson d i a g n o s e d a t h o r a c o - c e r v i c a l s t r a i n and 
took her o f f work. A D e t e r m i n a t i o n Order c l o s e d her c l a i m i n 
June, 1983, w i t h no award of permanent d i s a b i l i t y . T h e r e a f t e r , 
she was examined by s e v e r a l m e d i c a l p r a c t i t i o n e r s who c o r r o b o r a t e d 
R o b i n s o n ' s d i a g n o s i s ana found no permanent impairment. I n A p r i l , 
1984, she began t r e a t i n g w i t h Dr. C h r i s t e n s e n , a c h i r o p r a c t o r . 
C h r i s t e n s e n f i l e d an a g g r a v a t i o n c l a i m on her b e h a l f , which was 
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denied by the employer. By way of a p r i o r Referee's o r d e r , dated 
January 29, 1985, t he employer's d e n i a l was s e t as i d e and 
c l a i m a n t ' s 1983 c l a i m was reopened. 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. C h r i s t e n s e n , u n t i l 
she began w o r k i n g f o r SAIF's i n s u r e d , a medical o f f i c e , i n August, 
1985. While l i f t i n g a t y p e w r i t e r on September 17, 1985, she 
exp e r i e n c e d a "snapping" s e n s a t i o n i n her neck and l e f t s h o u l d e r . 
She was examined by Dr. Leveque, a c h i r o p r a c t o r , who recommended 
a g g r e s s i v e p h y s i c a l t h e r a p y . D e s p i t e t h e t h e r a p y , her c o n d i t i o n 
worsened r e s u l t i n g i n her v o l u n t a r y t e r m i n a t i o n from work i n May, 
1986. A D e t e r m i n a t i o n Order i s s u e d on May 9, 1986, c l o s i n g t h e 
1983 c l a i m and awarding a p e r i o d of temporary d i s a b i l i t y and 15 
p e r c e n t unscheduled permanent d i s a b i l i t y f o r her neck, l e f t 
s h o u l d e r , and back c o n d i t i o n s . A few days l a t e r , c l a i m a n t was 
examined by Dr. H o w e l l , an o s t e o p a t h . Howell found t h a t her 
u n d e r l y i n g c o n d i t i o n had worsened as a r e s u l t of her c l e r i c a l 
d u t i e s a t SAIF's i n s u r e d . 

I n June, 1986, t he employer requested t h e issuance of an 
order p u r s u a n t t o ORS 656.307. Later t h a t month, c l a i m a n t f i l e d a 
"new i n j u r y " c l a i m a g a i n s t SAIF. SAIF denied the c l a i m on 
J u l y 17, 1986. 

I n August, 1986, c l a i m a n t was examined by the 
Orthopaedic C o n s u l t a n t s . The C o n s u l t a n t s found t h a t c l a i m a n t had 
expe r i e n c e d an e x a c e r b a t i o n o f her 1983 i n j u r y . Two weeks l a t e r , 
the Compliance D i v i s i o n i s s u e d a "307 o r d e r " d e s i g n a t i n g SAIF as 
the p a y i n g agent. 

I n January, 1987, c l a i m a n t was reexamined by 
Dr. C h r i s t e n s e n . 

ULTIMATE FINDING OF FACT 

The September, 1985, t y p e w r i t e r l i f t i n g i n c i d e n t and 
c l a i m a n t ' s subsequent work a c t i v i t i e s a t SAIF's i n s u r e d , 
i n d e p e n d e n t l y c o n t r i b u t e d t o cause a worsening of her u n d e r l y i n g 
neck, l e f t s h o u l d e r , and back c o n d i t i o n s . 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t had s u s t a i n e d an 
a g g r a v a t i o n of her February, 1983, i n j u r y , r a t h e r than a "new 
i n j u r y . " We d i s a g r e e . 

At the o u t s e t , we note t h a t c l a i m a n t ' s February, 1983, 
c l a i m remained open a t the time o f her a l l e g e d "new i n j u r y " i n 
September, 1985. We, n o n e t h e l e s s , view the r u l e of law announced 
i n the "successive i n j u r y " l i n e of cases as the c o r r e c t r u l e o f 
law t o f o l l o w . Harry A. J o e r s , 40 Van Na t t a 110, 111 rev'd on 
ot h e r grounds 41 Van N a t t a 849 (1989). A c c o r d i n g l y , the employer 
remains r e s p o n s i b l e f o r c l a i m a n t ' s d i s a b i l i t y , unless work 
a c t i v i t i e s a t SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
worsening o f her u n d e r l y i n g c o n d i t i o n s . Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 (198 6 ) . 

Here, c l a i m a n t ' s c o n d i t i o n had s t e a d i l y improved under 
Dr. C h r i s t e n s e n ' s c a r e . When she began working f o r SAIF's i n s u r e d 
i n August, 1985, she was e x p e r i e n c i n g no apparent d i f f i c u l t i e s . 
That changed on September 17, 1985, when she experienced acute 
p a i n i n her shoulder and up i n t o her neck. Despite reduced work 
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h o u r s , her c o n d i t i o n c o n t i n u e d to d e t e r i o r a t e . By May, 1986, she 
was unable to c o n t i n u e w o r k i n g . 

The m e d i c a l e v i d e n c e i s d i v i d e d . D r s . C h r i s t e n s e n and 
Howell opine t h a t c l a i m a n t ' s work a c t i v i t i e s a t S A I F ' s i n s u r e d 
i n d e p e n d e n t l y c o n t r i b u t e d to her d i s a b i l i t y . ( E x s . 34-5 & 3 9 - 5 ) . 
On the o t h e r hand, the C o n s u l t a n t s opine t h a t c l a i m a n t ' s 
d i s a b i l i t y i s a mere symptomatic e x a c e r b a t i o n of her o r i g i n a l 1983 
i n j u r y . ( E x . 32A-5). We a r e persuaded by the c o l l e c t i v e o p i n i o n s 
of C h r i s t e n s e n and How e l l , over t h a t of the c o n s u l t a n t s . 

F i r s t , C h r i s t e n s e n was c l a i m a n t ' s t r e a t i n g d o c t o r . 
F i n d i n g no p e r s u a s i v e r e a s o n s to do o t h e r w i s e , we a c c o r d h i s 
o p i n i o n g r e a t w e i g h t . W eiland v. S A I F , 64 Or App 810 ( 1 9 8 3 ) . 
Second, u n l i k e the C o n s u l t a n t s , C h r i s t e n s e n examined c l a i m a n t a t 
the c r i t i c a l t imes both b e f o r e and a f t e r the l i f t i n g i n j u r y of 
September, 1985. Kienow Food S t o r e s v. L y s t e r , 79 Or App 416, 421 
( 1 9 8 6 ) . T h i r d , i n our view, C h r i s t e n s e n ' s o p i n i o n was 
c o r r o b o r a t e d by Dr. Howell. ( E x s . 30-9 & 3 4 - 5 ) . L a s t , the 
C o n s u l t a n t s based t h e i r o p i n i o n on an i n c o r r e c t m e d i c a l h i s t o r y , 
s t a t i n g , i n t e r a l i a : 

"There was no s p e c i f i c i n c i d e n t . 
[ C l a i m a n t J g r a d u a l l y developed symptoms i n 
her neck and upper e x t r e m i t y which were 
r e c u r r e n c e of symptoms w i t h which she had 
been s u f f e r i n g s i n c e a work i n c i d e n t i n 
March of 1983." (Emphasis added). 

Under such c i r c u m s t a n c e s , we co n c l u d e t h a t c l a i m a n t ' s 
l i f t i n g i n j u r y of September, 1985, and her subsequent work 
a c t i v i t i e s a t S A I F ' s i n s u r e d , i n d e p e n d e n t l y c o n t r i b u t e d to c a u s e a 
wo r s e n i n g of her u n d e r l y i n g neck, l e f t s h o u l d e r , and back 
c o n d i t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r , dated March 25, 1988, i s r e v e r s e d . 
The employer's d e n i a l i s r e i n s t a t e d and upheld. S A I F ' s d e n i a l i s 
s e t a s i d e and t h i s c l a i m i s remanded to SAIF f o r p r o c e s s i n g 
a c c o r d i n g to law. SAIF s h a l l r e i m b u r s e the employer f o r i t s c l a i m 
c o s t s i n c u r r e d to d a t e . The Board approves a c l i e n t - p a i d f e e , 
p a y a b l e from the employer to i t s a t t o r n e y , not to exceed $1,926.50. 

ROLAND L. DAWKINS, Claimant WCB 85-11265 
Vick & Associates, Claimant's Attorneys December 11, 1989 
Spears, et a l - D e f e n s e Attorneys Order on Remand 

T h i s matter i s b e f o r e the Board on remand from the 
Supreme .Court. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 
( 1 9 8 9 ) . The C o u r t has h e l d t h a t , b e f o r e a c l a i m a n t i s e n t i t l e d to 
temporary t o t a l d i s a b i l i t y upon a g g r a v a t i o n of a w o r k - r e l a t e d 
i n j u r y , t h e c l a i m a n t must be i n the work f o r c e . The C o u r t has 
re a s o n e d t h a t a c l a i m a n t i s deemed to be i n the work f o r c e i f : 
( 1 ) the c l a i m a n t i s engaged i n r e g u l a r g a i n f u l employment; or 
(2) a l t h o u g h not employed a t the time, the c l a i m a n t i s w i l l i n g to 
work and i s making r e a s o n a b l e e f f o r t s to o b t a i n employment; or 
(3 the c l a i m a n t i s w i l l i n g to work, a l t h o u g h not employed a t the 
time and not making r e a s o n a b l e e f f o r t s to o b t a i n employment 
because of a w o r k - r e l a t e d i n j u r y , where such e f f o r t s would be 
f u t i l e . R e v e r s i n g our p r i o r o r d e r which h e l d t h a t c l a i m a n t was 
not e n t i t l e d to temporary t o t a l d i s a b i l i t y , the Court has remanded 
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w i t h i n s t r u c t i o n s to " f i n d whether c l a i m a n t had withdrawn from the 
work f o r c e a t the time of the a g g r a v a t i o n of h i s p r i o r 
w o r k - r e l a t e d i n j u r y . " 

FINDINGS OF FACT 

C l a i m a n t was 60 y e a r s o l d a t the time of h e a r i n g . He 
has an e i g h t h grade e d u c a t i o n . For 25 y e a r s p r i o r to h i s 1982 
compensable motor v e h i c l e a c c i d e n t , c l a i m a n t had worked as a t r u c k 
d r i v e r . As a r e s u l t of t h e a c c i d e n t , he s u f f e r e d s e v e r a l 
i n j u r i e s , the most s e r i o u s of which was a s u b d u r a l hematoma. 
B r a i n s u r g e r y was performed, but c l a i m a n t was l e f t w i t h 
s i g n i f i c a n t d e f i c i t s i n h i s c o g n i t i v e a b i l i t i e s . 

C l a i m a n t has not worked s i n c e the 1982 a c c i d e n t . A 
F e b r u a r y 1984 D e t e r m i n a t i o n Order awarded 55 p e r c e n t (176 d e g r e e s ) 
u n s c h e d u l e d permanent d i s a b i l i t y . T h i s award was i n c r e a s e d to 85 
p e r c e n t (272 d e g r e e s ) by a March 1984 s t i p u l a t i o n . 

On the a d v i c e of h i s p h y s i c i a n s , c l a i m a n t had not looked 
f o r work because of l i m i t a t i o n s due to h i s p h y s i c a l and m e n t a l 
c o n d i t i o n s . H i s v o c a t i o n a l a s s i s t a n c e was d i s c o n t i n u e d f o r the 
same r e a s o n s . At the time of h i s J u l y 1985 a g g r a v a t i o n , c l a i m a n t 
would have p r e f e r r e d to be back to work and had not c o n s i d e r e d 
r e t i r e m e n t . 

At the time of h i s J u l y 1985 a g g r a v a t i o n c l a i m , c l a i m a n t 
was r e c e i v i n g S o c i a l S e c u r i t y d i s a b i l i t y payments and T e a m s t e r ' s 
Union d i s a b i l i t y b e n e f i t s . He was not r e c e i v i n g r e t i r e m e n t 
b e n e f i t s . 

ULTIMATE FINDINGS 

As of J u l y 1985, c l a i m a n t was w i l l i n g to work. He was 
not s e e k i n g work, but any e f f o r t s by him to o b t a i n employment 
would have been f u t i l e . C l a i m a n t had not withdrawn from the work 
f o r c e . 

CONCLUSIONS 

A c l a i m a n t who has withdrawn from the work f o r c e a t the 
time of an a g g r a v a t i o n of a compensable i n j u r y i s not e n t i t l e d to 
temporary t o t a l d i s a b i l i t y . C u t r i g h t v. Weyerhaeuser, 299 Or 290, 
293 ( 1 9 8 5 ) . However, when a p r i o r compensable i n j u r y p r e v e n t s a 
c l a i m a n t from s e c u r i n g employment, the c l a i m a n t may be deemed to 
remain i n the work f o r c e . Dawkins v. P a c i f i c Motor T r u c k i n g , 
s u p r a , 308 Or a t 257. 

The Dawkins c o u r t l i s t e d t h r e e s i t u a t i o n s when a 
c l a i m a n t i s deemed to be i n the work f o r c e : 

" a . The c l a i m a n t i s engaged i n r e g u l a r 
g a i n f u l employment; or 

"b. The c l a i m a n t , a l t h o u g h not employed a t 
t h e t i m e , i s w i l l i n g to work and i s making 
r e a s o n a b l e e f f o r t s to o b t a i n employment, 
C u t r i g h t v. Weyerhaeuser, s u p r a , s e e 
ORS 6 5 6 . 2 0 6 ( 3 ) ; or " ' 

" c . The c l a i m a n t i s w i l l i n g to work, a l t h o u g h 
not employed a t the time and not making 
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r e a s o n a b l e e f f o r t s to o b t a i n employment 
because of a work r e l a t e d i n j u r y , where such 
e f f o r t s would be f u t i l e . C f . SAIF v. Stephen, 
308 Or 41, 47-48 ( 1 9 8 9 ) . " Dawkins, s u p r a , 
308 Or a t 258. 

The C o u r t i n Dawkins reasoned t h a t the e x t e n t of a 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y and a worsened c o n d i t i o n 
may e x c u s e the r e q u i r e m e n t t h a t a c l a i m a n t make r e a s o n a b l e e f f o r t s 
to o b t a i n employment. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 
a t 258. I n t h o s e e x t r a o r d i n a r y c i r c u m s t a n c e s where, as a r e s u l t 
of a compensable c o n d i t i o n , any attempt to seek employment would 
be f u t i l e , a c l a i m a n t i s deemed to be i n the work f o r c e p r o v i d e d 
t h a t he i s o t h e r w i s e w i l l i n g to work. I d . Such a c l a i m a n t would 
be e n t i t l e d to r e c e i v e temporary t o t a l d i s a b i l i t y b e n e f i t s upon 
a g g r a v a t i o n of the compensable i n j u r y . 

Here, c l a i m a n t s u f f e r s from o r g a n i c b r a i n d y s f u n c t i o n . 
S e v e r a l examining p h y s i c i a n s have s t a t e d t h a t he may not work a t 
h i s p r e v i o u s employment. Fur t h e r m o r e , w i t h o u t r e t r a i n i n g , he 
l a c k s t r a n s f e r a b l e s k i l l s . Y e t , i n A p r i l , 1984, c l a i m a n t ' s 
v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d by Germain-Bennett because 
c l a i m a n t ' s p h y s i c a l and mental c o n d i t i o n s i n t e r f e r e d to such a 
degree t h a t they would p r e v e n t the s u c c e s s of any v o c a t i o n a l 
a s s i s t a n c e . Any such a s s i s t a n c e would "not r e s o l v e the l a c k of 
s u i t a b l e employment" f o r him. 

S i n c e h i s compensable i n j u r y and the t e r m i n a t i o n of h i s 
v o c a t i o n a l a s s i s t a n c e , c l a i m a n t has not a c t i v e l y sought work nor 
has he p l a n s to do s o . D e s p i t e t h e s e c i r c u m s t a n c e s , c l a i m a n t 
chose to r e c e i v e d i s a b i l i t y , r a t h e r than r e t i r e m e n t , b e n e f i t s from 
S o c i a l S e c u r i t y and the T e a m s t e r s * program. When asked whether he 
was s a t i s f i e d w i t h h i s s i t u a t i o n , c l a i m a n t s t a t e d " [ w ] e l l , 
p e r s o n a l l y I ' d l i k e to get back to work, yeah. Shoot. But the 
d o c t o r s j u s t t o l d me I c o u l d n ' t , so I j u s t s e t t l e d f o r my 
d i s a b i l i t y . " ( T r . 8 ) . 

Based on the above, we f i n d t h a t c l a i m a n t remained 
w i l l i n g to work but was not making e f f o r t s to o b t a i n employment a t 
the time of h i s a g g r a v a t i o n c l a i m because such e f f o r t s would have 
been f u t i l e . Under such c i r c u m s t a n c e s , c l a i m a n t i s deemed to be 
i n the work f o r c e and, a s s u c h , e n t i t l e d to temporary d i s a b i l i t y 
b e n e f i t s . Dawkins v. P a c i f i c Motor T r u c k i n g , s u p r a , 308 Or a t 258 
( 1 9 8 9 ) ; S A I F v. Stephen, s u p r a . 

A c c o r d i n g l y , c l a i m a n t i s awarded temporary t o t a l 
d i s a b i l i t y b e n e f i t s between J u l y 26, 1985 and March 20, 1986. I n 
a c c o r d a n c e w i t h c l a i m a n t ' s r e t a i n e r agreement, c l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t of t h i s i n c r e a s e d compensation, not to 
exceed $750. 

I T I S SO ORDERED. 
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RAMONA S. DOUGHERTY, Claimant WCB 87-04445 & 87-10860 
Johnson, Cram, et a l . , Claimant's Attorneys December 11, 1989 
Nancy Meserow, Defense Attorney Order on Review 
Acker, et a l . , Defense Attorneys 

Reviewed by Board Members Myers and G e r n e r . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s , and 
c l a i m a n t c r o s s - r e q u e s t s , r e v i e w of th o s e p o r t i o n s of R e f e r e e 
P e t e r s o n ' s o r d e r t h a t : (1) s e t a s i d e i t s "new i n j u r y " d e n i a l of 
c l a i m a n t ' s back c o n d i t i o n ; and (2) upheld Wausau's I n s u r a n c e 
Company's a g g r a v a t i o n d e n i a l f o r the same c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On November 14, 1985, c l a i m a n t compensably i n j u r e d her 
back w h i l e working f o r Wausau's i n s u r e d . C l a i m a n t complained of 
back p a i n i n the l e f t mid t h o r a c i c and lumbar r e g i o n . C l a i m a n t was 
t r e a t e d c o n s e r v a t i v e l y , and was r e l e a s e d to work on December 10, 
1985, a t which time her c o n d i t i o n was c o n s i d e r e d to be m e d i c a l l y 
s t a t i o n a r y . ( E x . 4 ) . She d i d not r e t u r n to work, however, because 
Wausau's i n s u r e d had t e r m i n a t e d her p o s i t i o n . The c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order w i t h o u t an award of permanent d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d to e x p e r i e n c e back p a i n s , f o r which she 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . I n September 1986, she began work 
wit h L i b e r t y N o r t h w e s t ' s i n s u r e d . On J a n u a r y 16, 1987, she f i l e d a 
c l a i m w i t h L i b e r t y Northwest f o r a low back s t r a i n . No s p e c i f i c 
i n c i d e n t was i d e n t i f i e d . 

L i b e r t y Northwest d e n i e d the "new i n j u r y " c l a i m a l l e g i n g 
t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d to the November 14, 1985 
i n j u r y . T h e r e a f t e r , Wausau d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s employment w i t h L i b e r t y Northwest's i n s u r e d d i d 
not i n d e p e n d e n t l y c o n t r i b u t e to a wor s e n i n g of her u n d e r l y i n g back 
c o n d i t i o n . 

CONCLUSIONS OF LAW 

The R e f e r e e s t a t e d t h a t the b a s i c q u e s t i o n was whether 
c l a i m a n t ' s work a t L i b e r t y Northwest's i n s u r e d had i n d e p e n d e n t l y 
c o n t r i b u t e d to c l a i m a n t ' s worsened back c o n d i t i o n . The R e f e r e e 
found p e r s u a s i v e , Dr. Denker's o p i n i o n t h a t c l a i m a n t ' s J a n u a r y 1987 
work c o n t r i b u t e d to a wo r s e n i n g of her back c o n d i t i o n . As a r e s u l t , 
the R e f e r e e r e a s o n e d t h a t c l a i m a n t had s u s t a i n e d a "new i n j u r y " f o r 
which L i b e r t y Northwest was r e s p o n s i b l e . We d i s a g r e e . 

R e s p o n s i b i l i t y remains w i t h Wausau, u n l e s s the "new 
i n j u r y " i n d e p e n d e n t l y c o n t r i b u t e d to c l a i m a n t ' s d i s a b i l i t y 
( i . e . , c a u s e d a w o r s e n i n g of her u n d e r l y i n g c o n d i t i o n ) . 
H e n s e l P h e l p s C o n s t r u c t i o n v. M j r i c h , , 8 1 Or App 290, 294 ( 1 9 8 6 ) ; 
Theodore R. S t o l l e r , 41 Van Natta 303, 1305 ( 1 9 8 9 ) . I n a d d i t i o n , 
when t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , more weight w i l l be 
g i v e n to the o p i n i o n which i s w e l l reasoned and based on a comple t e 
h i s t o r y . Somers v. S A I F , 77 Or App 259, 263 ( 1 9 8 6 ) ; C l i f f o r d J . 
Wadkins, 41 Van Nat t a 1529, 1530 ( 1 9 8 9 ) . 

C l a i m a n t ' s work a t L i b e r t y Northwest's i n s u r e d d i d not 
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i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f her back c o n d i t i o n . 
Dr. D e n k e r , M.D., a s p e c i a l i s t i n i n d u s t r i a l m e d i c i n e , i n i t i a l l y 
o p i n e d t h a t c l a i m a n t ' s c u r r e n t d i f f i c u l t i e s r e p r e s e n t e d an 
a g g r a v a t i o n o f h e r November, 1985 i n j u r y . N e v e r t h e l e s s , Dr. Denker 
s u b s e q u e n t l y r e v e r s e d h i s p r i o r c o n c l u s i o n s , s t a t i n g t h a t c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n w o r s e n e d . I n so d o i n g , Dr. Denker a d m i t t e d 
t h a t he was e s s e n t i a l l y unaware o f what o b j e c t i v e f i n d i n g s c l a i m a n t 
had f o l l o w i n g t h e 1985 i n j u r y , t h e r e b y a c k n o w l e d g i n g an i n c o m p l e t e 
m e d i c a l h i s t o r y . A m e d i c a l o p i n i o n i s p e r s u a s i v e o n l y t o t h e e x t e n t 
t h a t t h e u n d e r l y i n g b a s i s i s f r e e f r o m d e f i c i e n c y . M i l l e r v. 
G r a n i t e C o n s t r u c t i o n , 28 Or App 473, 476 ( 1 9 7 6 ) . S i n c e Dr. Denker 
has based h i s d i a g n o s i s on an i n c o m p l e t e m e d i c a l h i s t o r y , we do n o t 
f i n d h i s o p i n i o n p e r s u a s i v e . 

On t h e o t h e r hand, Dr. M c K i l l o p , a s p e c i a l i s t i n 
o r t h o p e d i c s u r g e r y and f r a c t u r e s , was i n a s u p e r i o r p o s i t i o n t o 
o f f e r a m e d i c a l o p i n i o n . S p e c i f i c a l l y , he was t h e o n l y p h y s i c i a n 
who e x amined c l a i m a n t b o t h b e f o r e and a f t e r t h e J a n u a r y , 1987, 
a l l e g e d "new i n j u r y " . Kienow's Food S t o r e , I n c . v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) . Dr. M c K i l l o p c o n c l u d e d t h a t t h e J a n u a r y 16, 
1987, e p i s o d e r e p r e s e n t e d a t e m p o r a r y i n c r e a s e i n symptoms o f 
c l a i m a n t ' s back c o n d i t i o n , b u t n o t a w o r s e n i n g o f h e r u n d e r l y i n g 
c o n d i t i o n . Dr. M c K i l l o p ' s o p i n i o n was w e l l r e a s o n e d and based on 
c l a i m a n t ' s c o m p l e t e m e d i c a l h i s t o r y . C o n s e q u e n t l y , we f i n d 
Dr. M c K i l l o p ' s c o n c l u s i o n s p e r s u a s i v e . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e J a n u a r y 16, 1987 e p i s o d e 
d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g back c o n d i t i o n . R e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
back d i s a b i l i t y r e m a i n s w i t h Wausau. 

.ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 27, 1988, i s r e v e r s e d . 
L i b e r t y N o r t h w e s t ' s d e n i a l i s r e i n s t a t e d and u p h e l d . Wausau's 
d e n i a l i s s e t a s i d e and Wausau i s d i r e c t e d t o p r o c e s s t h e c l a i m 
a c c o r d i n g t o l a w . Wausau s h a l l r e i m b u r s e L i b e r t y N o r t h w e s t f o r i t s 
c l a i m c o s t s i n c u r r e d t o d a t e . A c l i e n t - p a i d f e e , p a y a b l e f r o m 
L i b e r t y N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d , n o t t o . e x c e e d $1,112. 

LYNN M. ELLIOTT, Claimant WCB 87-05171, 86-15343, 86-15352, 
Welch, et a l . , Claimant's Attorneys 87-15114 & 87-15115 
Roberts, et a l . , Defense Attorneys December 11, 1989 

Order of Withdrawal 
C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r 

November 15, 1989, O r d e r on Review. I n so d o i n g , he a r g u e s t h a t 
Member C u s h i n g s h o u l d r e c u s e h i m s e l f f r o m t h i s c a s e . We a d d r e s s 
t h e i s s u e o f r e c u s a l . 

I n 1987, Member C u s h i n g s e r v e d as an a r b i t r a t o r i n an 
employment t e r m i n a t i o n p r o c e e d i n g i n v o l v i n g c l a i m a n t and t h e 
e m p l o y e r . A d e c i s i o n was r e n d e r e d by Member C u s h i n g i n A p r i l , 
1987, f i n d i n g a g a i n s t c l a i m a n t . 

S h o r t l y a f t e r r e c e i p t o f c l a i m a n t ' s r e c u s a l r e q u e s t , 
d a t e d December 6, 1989, Member C u s h i n g c h e c k e d h i s p e r s o n a l 
r e c o r d s t o v e r i f y w h e t h e r he had s e r v e d as an a r b i t r a t o r i n a 1987 
p r o c e e d i n g i n v o l v i n g c l a i m a n t and t h e e m p l o y e r . A f t e r d o i n g s o , 
he was a b l e t o v e r i f y t h a t he had, i n f a c t , s e r v e d as an 
a r b i t r a t o r i n such a p r o c e e d i n g . Under such c i r c u m s t a n c e s , Member 
C u s h i n g a g r e e s t h a t he s h o u l d have r e c u s e d h i m s e l f f r o m t h i s c a s e . 
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Member C u s h i n g w i s h e s to make c l e a r , however, t h a t u n t i l , 
r e c e i p t of c l a i m a n t ' s r e c u s a l r e q u e s t , he was unaware of any p r i o r 
i n v o l v e m e n t between h i m s e l f and the p a r t i e s i n h i s former r o l e as 
an a r b i t r a t o r . That i s , u n t i l December 6, 1989, Member C u s h i n g 
was not aware of the f a c t t h a t the i n s t a n t p a r t i e s were the same 
p a r t i e s i n v o l v e d i n the 1987 a r b i t r a t i o n p r o c e e d i n g . 

A c c o r d i n g l y , Member C u s h i n g has r e c u s e d h i m s e l f from 
t h i s c a s e . I n o r d e r to a l l o w s u f f i c i e n t time f o r the Board to 
r e c o n s i d e r t h i s c a s e , our November 15, 1989, o r d e r i s withdrawn. 
The Board s h a l l f u r t h e r c o n s i d e r t h i s c a s e . 

I T I S SO ORDERED. 

DOROTHY A. AMSTUTZ, Claimant WCB 87-03560, 87-13735, 87-16658 
H e i l i n g & Morrison, Claimant's Attorneys & 87-16659 
Acker, e t a l . , Defense Attorneys December 12, 1989 
Ronald Pomeroy (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and S p e e r . 

I n t e r n a t i o n a l Paper Company, a s e l f - i n s u r e d employer, 
r e q u e s t s r e v i e w of R e f e r e e M i l l e r ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s a c c i d e n t a l i n j u r y c l a i m r e l a t i n g to her upper 
back and i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
r e l a t i n g to her w r i s t s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t 
p o r t i o n of the o r d e r t h a t awarded h i s a t t o r n e y an a s s e s s e d f e e of 
$1,950. The i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t began working as a s e e d l i n g g r a d e r f o r 
I n t e r n a t i o n a l Paper Company ( I P ) , a s e l f - i n s u r e d employer, on 
December 10, 1986. I n t h i s p o s i t i o n , she s e p a r a t e d and s o r t e d 
t r e e s e e d l i n g s a t a r a t e of about 1,200 per hour. A f t e r her f i r s t 
few days of work, she began t o e x p e r i e n c e s o r e n e s s i n her upper 
back and a f e e l i n g of numbness and t i n g l i n g i n her hands. Then, 
on December 16, 1986, she e x p e r i e n c e d a sudden i n c r e a s e i n upper 
back p a i n about midway through her s h i f t . She sought m e d i c a l 
t r e a t m e n t l a t e r the same day from Dr. D a s k a l o s , an o s t e o p a t h . He 
d i a g n o s e d a t h o r a c i c s t r a i n , took her o f f work f o r the next week 
and then r e l e a s e d her t o r e t u r n t o work w i t h o u t r e s t r i c t i o n s . 
C l a i m a n t f i l e d a w o r k e r s ' compensation c l a i m f o r her upper back 
i n j u r y on December 17, 1986. 

On J a n u a r y 8, 1987, c l a i m a n t was i n v o l v e d i n an 
a u t o m o b i l e a c c i d e n t w h i l e d r i v i n g to work. Her v e h i c l e f l i p p e d 
onto i t s r i g h t s i d e and she f e l l from the d r i v e r ' s s e a t t o , t h e 
p a s s e n g e r door. As a r e s u l t of the a c c i d e n t , c l a i m a n t e x p e r i e n c e d 
a m i l d c o n c u s s i o n , g e n e r a l s o r e n e s s and a f e e l i n g of numbness or 
p a r a l y s i s i n the r i g h t upper q u a d r a n t of her body. On F e b r u a r y 5, 
1987, I P i s s u e d a d e n i a l of c l a i m a n t ' s c l a i m r e l a t i n g to her upper 
back on the ground t h a t her " c u r r e n t c o n d i t i o n , " i . e . , her 
c o n d i t i o n a t the time of the d e n i a l , was not r e l a t e d to her 
employment. C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on the d e n i a l . 

C l a i m a n t r e c o v e r e d s u f f i c i e n t l y from the i n j u r i e s 
s u s t a i n e d i n the motor v e h i c l e a c c i d e n t to r e t u r n to work on 
J a n u a r y 1 7 , 1987. I n m i d - F e b r u a r y 1987, the numbness and t i n g l i n g 
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which she had e x p e r i e n c e d i n her hands worsened. She sought 
m e d i c a l e v a l u a t i o n of her c o n d i t i o n on F e b r u a r y 22, 1987, but 
c o n t i n u e d w orking. Her employment w i t h I P was s e a s o n a l and was 
t e r m i n a t e d a t the end of F e b r u a r y 1987. Her hand symptoms 
improved a f t e r t h a t , but d i d not c o m p l e t e l y r e s o l v e . She f i l e d a 
c l a i m w i t h I P f o r her w r i s t c o n d i t i o n on March 16, 1987. 

On May 13, 1987, c l a i m a n t began working as a maid f o r 
the Budget S i x Motel (Budget S i x ) . T h i s job i n v o l v e d s t r i p p i n g 
and making beds, vacuuming, s c r u b b i n g bathrooms, washing windows 
and d u s t i n g . D u r i n g the month f o l l o w i n g her employment w i t h 
Budget S i x , c l a i m a n t ' s hand symptoms r e t u r n e d a t l e a s t to the 
l e v e l a t which they had been i n l a t e F e b r u a r y 1987 and she was 
u n a b l e t o c o n t i n u e p e r f o r m i n g some of her d u t i e s as a maid. 
Because of t h i s , her employment w i t h Budget S i x was t e r m i n a t e d on 
June 15, 1987. 

C l a i m a n t s u b s e q u e n t l y sought t r e a t m e n t f o r her w r i s t 
c o n d i t i o n from Dr. Golden, a n e u r o s u r g e o n . He d i a g n o s e d c a r p a l 
t u n n e l syndrome and performed s u r g e r y on both w r i s t s . I P d e n i e d 
the c o m p e n s a b i l i t y of c l a i m a n t ' s w r i s t c o n d i t i o n on August 28, 
1987. C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h i s d e n i a l which 
was c o n s o l i d a t e d w i t h her p r e v i o u s h e a r i n g r e q u e s t on the d e n i a l 
of her upper back c o n d i t i o n . 

I P ' s d e n i a l s came to h e a r i n g b e f o r e R e f e r e e G a r a v e n t a on 
October 13, 1987. D u r i n g t h i s h e a r i n g , c o u n s e l f o r I P l e a r n e d f o r 
the f i r s t time of c l a i m a n t ' s employment w i t h Budget S i x and moved 
to j o i n t h a t employer and i t s i n s u r e r . The h e a r i n g was 
d i s c o n t i n u e d and Budget S i x and i t s i n s u r e r , the SAIF C o r p o r a t i o n , 
were j o i n e d as p a r t i e s . The m a t t e r was then r e s e t and came to 
h e a r i n g b e f o r e R e f e r e e M i l l e r on J a n u a r y 4, 1988. S A I F never 
i s s u e d a f o r m a l d e n i a l of c l a i m a n t ' s w r i s t c o n d i t i o n , but c o u n s e l 
f o r S A I F o r a l l y d e n i e d the c l a i m on r e s p o n s i b i l i t y grounds a t the 
b e g i n n i n g of the h e a r i n g . N e i t h e r S A I F nor any o t h e r p a r t y 
a p p l i e d f o r an o r d e r p u r s u a n t to former ORS 656.307 and none was 
i s s u e d . C l a i m a n t ' s a t t o r n e y p a r t i c i p a t e d i n both of the h e a r i n g 
s e s s i o n s i n t h i s c a s e and i n two d e p o s i t i o n s . He spent a t o t a l of 
33.20 hours on the c a s e a t the h e a r i n g l e v e l . The R e f e r e e awarded 
him a f e e p a y a b l e by I P i n the amount of $1,950. 

C a r p a l t u n n e l syndrome i s a symptom complex a f f e c t i n g 
the w r i s t and hand and i s c a u s e d by c o m p r e s s i o n of the median 
n e r v e w i t h i n the c a r p a l t u n n e l . T h i s c o m p r e s s i o n r e s u l t s from 
i n f l a m m a t i o n or o t h e r changes i n the t i s s u e s w i t h i n the t u n n e l . 
Such changes can r e s u l t from r e p e t i t i v e hand or w r i s t movements or 
s t r e s s e s . 

FINDINGS OF ULTIMATE FACT 

1 . C l a i m a n t s u s t a i n e d a t h o r a c i c s t r a i n on December 16, 
1986. The s t r a i n r e s u l t e d i n d i s a b i l i t y and r e q u i r e d m e d i c a l 
e v a l u a t i o n and t r e a t m e n t . C l a i m a n t ' s work a c t i v i t y f o r I P was a 
m a t e r i a l c o n t r i b u t i n g c a u s e of the s t r a i n . 

2. C l a i m a n t was f i r s t d i s a b l e d and sought m e d i c a l 
t r e a t m e n t f o r her upper back s t r a i n on December 16, 1986. 
C l a i m a n t r e t u r n e d t o work on December 23, 1986 and was not 
t h e r e a f t e r d i s a b l e d by the c o n d i t i o n and d i d not seek m e d i c a l 
t r e a t m e n t f o r the c o n d i t i o n . 

3. C l a i m a n t d e v e l o p e d c a r p a l t u n n e l syndrome between 
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December 10, 1986 and June 15, 1987. The c o n d i t i o n r e q u i r e d 
m e d i c a l e v a l u a t i o n and t r e a t m e n t and u l t i m a t e l y r e s u l t e d i n 
d i s a b i l i t y . C l a i m a n t ' s work a c t i v i t y f o r I P and Budget S i x was 
the major c o n t r i b u t i n g c a u s e of the c o n d i t i o n . 

4. C l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t f o r her 
c a r p a l t u n n e l syndrome on F e b r u a r y 22, 1987, w h i l e she was 
employed by I P . She was f i r s t d i s a b l e d a s a r e s u l t of the 
c o n d i t i o n on June 15, 1987, a f t e r her employment w i t h Budget S i x . 
C l a i m a n t ' s work a c t i v i t y both a t I P and Budget S i x was of a k i n d 
which c o u l d c a u s e c a r p a l t u n n e l syndrome over an i n d e f i n i t e p e r i o d 
of t i m e . 

CONCLUSIONS OF LAW 

1. C o m p e n s a b i l i t y of C l a i m a n t ' s Upper Back S t r a i n 

C l a i m a n t ' s c l a i m f o r an upper back s t r a i n , i s one f o r 
a c c i d e n t a l i n j u r y under former , ORS 65.6 .005 (8 ) (a ) . Under t h a t 
s e c t i o n , c l a i m a n t has the burden of p r o v i n g "an a c c i d e n t a l i n j u r y 
. . . a r i s i n g out of and i n the c o u r s e of employment r e q u i r i n g 
m e d i c a l s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y or d e a t h . " 

I n the p r e s e n t c a s e , c l a i m a n t e s t a b l i s h e d t h a t her work 
a c t i v i t y r e s u l t e d i n a s t r a i n of her upper back. T h i s s t r a i n 
r e s u l t e d i n d i s a b i l i t y and r e q u i r e d m e d i c a l s e r v i c e s . C l a i m a n t , 
t h e r e f o r e , e s t a b l i s h e d a compensable a c c i d e n t a l i n j u r y . The f a c t 
t h a t c l a i m a n t may have s u b s e q u e n t l y i n j u r e d the same a r e a of her 
body i n an off-work motor v e h i c l e a c c i d e n t (a q u e s t i o n which i s 
not b e f o r e us and which we do not d e c i d e ) does not r e n d e r her 
upper back s t r a i n noncompensable ab i n i t i o . I f I P co n t e n d s t h a t 
the motor v e h i c l e a c c i d e n t t e r m i n a t e d i t s r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s upper back s t r a i n a f t e r the d a t e of the motor v e h i c l e 
a c c i d e n t , i t s h o u l d i s s u e a p a r t i a l d e n i a l to t h a t e f f e c t once i t 
has p r o c e s s e d c l a i m a n t ' s compensable c l a i m to c l o s u r e . 

2. R e s p o n s i b i l i t y f o r C l a i m a n t ' s Upper Back S t r a i n 

C l a i m a n t ' s upper back c o n d i t i o n d i d not worsen a s a 
r e s u l t of her employment w i t h Budget S i x . R e s p o n s i b i l i t y f o r t h a t 
c o n d i t i o n , t h e r e f o r e , does not s h i f t ; i t remains w i t h I P . 
H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

3. C o m p e n s a b i l i t y of C l a i m a n t ' s C a r p a l Tunnel Syndrome 

C l a i m a n t ' s c l a i m f o r c a r p a l t u n n e l syndrome i s one f o r 
o c c u p a t i o n a l d i s e a s e under former ORS 656.802(1 ) ( a ) . Under t h a t 
s e c t i o n , c l a i m a n t must prove t h a t her work a c t i v i t y or e x p o s u r e 
was the major c o n t r i b u t i n g c a u s e of a d i s e a s e or i n f e c t i o n or of a 
p a t h o l o g i c a l w o r s e n i n g of a p r e e x i s t i n g d i s e a s e or i n f e c t i o n . See 
D e t h l e f s v. H y s t e r Co., 295 Or 298, 309-10 ( 1 9 8 3 ) ; 
W e l l e r v. Union C a r b i d e Corp., 288 Or 27, 35 ( 1 9 7 9 ) . 

T h e r e a r e two p r i m a r y m e d i c a l o p i n i o n s i n the p r e s e n t 
c a s e r e g a r d i n g the n a t u r e of c a r p a l t u n n e l syndrome and the e f f e c t 
of c l a i m a n t ' s work a c t i v i t i e s on the development of her 
c o n d i t i o n . The f i r s t o p i n i o n i s from Dr. Golden, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . Dr. Golden i s a neurosurgeon w i t h many y e a r s 
of e x p e r i e n c e i n the t r e a t m e n t of c a r p a l t u n n e l syndrome. He 
opined t h a t c a r p a l t u n n e l syndrome i s ca u s e d by c o m p r e s s i o n of the 
median n e r v e r e s u l t i n g from changes i n the t i s s u e s w i t h i n the 
c a r p a l t u n n e l and t h a t c l a i m a n t ' s work a c t i v i t y f o r I P and Budget 
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S i x was the p r i m a r y , i f not s o l e , c a use of such t i s s u e changes i n 
c l a i m a n t ' s w r i s t s . 

The second o p i n i o n i s from Dr. Nathan, a c o n s u l t i n g hand 
s p e c i a l i s t . Dr. Nathan opined t h a t c a r p a l t u n n e l syndrome i s the 
symptomatic m a n i f e s t a t i o n of an u n d e r l y i n g c o n d i t i o n c a l l e d 
" c a r p a l t u n n e l d i s e a s e . " C a r p a l t u n n e l d i s e a s e , a c c o r d i n g to 
Dr. Nathan, i s the abnormal but asymptomatic s l o w i n g of the median 
n e r v e w i t h i n the c a r p a l t u n n e l . T h i s s l o w i n g i s c a u s e d by an 
i n s u f f i c i e n t s u p p l y of oxygen to the median n e r v e . The r e a s o n f o r 
t h i s oxygen i n s u f f i c i e n c y i s unknown, but a p p a r e n t l y i t i s r e l a t e d 
to the n a t u r a l a g i n g p r o c e s s . Any b o d i l y a c t i v i t y which i n c r e a s e s 
the need of the m u s c l e s f o r oxygen d e c r e a s e s the amount of oxygen 
a v a i l a b l e f o r the median n e r v e . T h i s may c a u s e c a r p a l t u n n e l 
d i s e a s e to become a t l e a s t t e m p o r a r i l y symptomatic and thus to 
m a n i f e s t i t s e l f as c a r p a l t u n n e l syndrome, but g e n e r a l l y does not 
a f f e c t the u n d e r l y i n g c a r p a l t u n n e l d i s e a s e p r o c e s s . Dr. Nathan 
conceded t h a t h i s u n d e r s t a n d i n g of c a r p a l t u n n e l syndrome 
r e p r e s e n t s a m i n o r i t y view i n the m e d i c a l community. Based upon 
t h i s v i e w , he opined t h a t c l a i m a n t has c a r p a l t u n n e l d i s e a s e and 
t h a t her work a c t i v i t y f o r I P and Budget S i x had r e s u l t e d i n an 
i n c r e a s e i n the symptoms of t h i s d i s e a s e . He a l s o o p i n e d , 
however, t h a t the w o r s e n i n g of symptoms d i d not r e f l e c t a 
w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . Dr. Nathan r e c o g n i z e s 
s u r g i c a l removal of the c a r p a l l i g a m e n t as an e f f e c t i v e t r e a t m e n t 
f o r c a r p a l t u n n e l syndrome. 

The R e f e r e e a c c e p t e d Dr. Golden's o p i n i o n and c o n c l u d e d 
t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome was compensable. We a g r e e 
w i t h the R e f e r e e t h a t Dr. Golden's o p i n i o n i s more p e r s u a s i v e than 
Dr. Nathan's. Dr. Golden has c o n s i d e r a b l e e x p e r t i s e i n the 
d i a g n o s i s and t r e a t m e n t of c a r p a l t u n n e l syndrome. H i s o p i n i o n i s 
t h a t c l a i m a n t ' s work a t I P c a u s e d the p a t h o l o g i c a l changes 
d i a g n o s e d as c a r p a l t u n n e l syndrome. H i s e x p l a n a t i o n of t h a t 
o p i n i o n i s l o g i c a l , i s c o n s i s t e n t w i t h the h i s t o r y p r o v i d e d by 
c l a i m a n t and i s based upon an u n d e r s t a n d i n g of the n a t u r e of 
c a r p a l t u n n e l syndrome h e l d by the m a j o r i t y of p h y s i c i a n s . 
Dr. Nathan a l s o has c o n s i d e r a b l e e x p e r t i s e i n the d i a g n o s i s and 
t r e a t m e n t of c a r p a l t u n n e l syndrome. H i s o p i n i o n , however, i s 
based upon a m i n o r i t y view of the n a t u r e of c a r p a l t u n n e l syndrome 
and i s i n t e r n a l l y i n c o n s i s t e n t . He r e c o g n i z e d s u r g i c a l removal of 
the c a r p a l l i g a m e n t as an e f f e c t i v e t r e a t m e n t of c a r p a l t u n n e l 
syndrome. Such t r e a t m e n t would seem to l o g i c a l l y a f f e c t c a r p a l 
t u n n e l syndrome o n l y i f the c o n d i t i o n was a f f e c t e d by c o m p r e s s i o n 
of the median n e r v e w i t h i n the t u n n e l . Dr. Nathan gave no 
e x p l a n a t i o n of how such a p r o c e d u r e would a f f e c t the oxygen 
r e a c h i n g the n e r v e assuming, as he d i d , t h a t c a r p a l t u n n e l 
syndrome i s not c a u s e d by c o m p r e s s i o n of the median n e r v e . 

I n view of our a c c e p t a n c e of Dr. Golden's o p i n i o n , we 
f i n d t h a t c l a i m a n t ' s work a c t i v i t y a t I P and Budget S i x was the 
major c o n t r i b u t i n g c a u s e of i n f l a m m a t i o n or o t h e r changes w i t h i n 
c l a i m a n t ' s c a r p a l t u n n e l which r e s u l t e d i n her c a r p a l t u n n e l 
syndrome. T h i s c o n d i t i o n r e s u l t e d i n d i s a b i l i t y and r e q u i r e d 
m e d i c a l s e r v i c e s . I t f o l l o w s t h a t c l a i m a n t has proven a 
compensable o c c u p a t i o n a l d i s e a s e . 

4. R e s p o n s i b i l i t y f o r C l a i m a n t ' s C a r p a l Tunnel Syndrome 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c a r p a l t u n n e l syndrome to I P on the ground t h a t the e v i d e n c e 
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f a i l e d t o s u p p o r t the c o n c l u s i o n t h a t c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n worsened as a r e s u l t of her work a c t i v i t y a t Budget 
S i x . We a g r e e w i t h the R e f e r e e t h a t the e v i d e n c e i s i n c o n c l u s i v e 
on the q u e s t i o n of whether c l a i m a n t ' s work a c t i v i t y a t Budget S i x 
a c t u a l l y worsened her u n d e r l y i n g c o n d i t i o n . We c o n c l u d e , however, 
t h a t S A I F , the i n s u r e r of Budget S i x , had the burden of p e r s u a s i o n 
on the r e s p o n s i b i l i t y i s s u e and a s s i g n r e s p o n s i b i l i t y to S A I F on 
t h a t b a s i s . 

R e s p o n s i b i l i t y f o r a compensable o c c u p a t i o n a l d i s e a s e i s 
d e t e r m i n e d by the l a s t i n j u r i o u s e x posure r u l e . B r a c k e v. B a z a ' r , 
I n c . , 293 Or 239, 246 ( 1 9 8 2 ) . I n a c a s e such as t h i s where 
d i s a b i l i t y f i r s t o c c u r s a f t e r a s e r i e s of two or more p o t e n t i a l l y 
c a u s a l employments, the key e v e n t f o r a s s i g n i n g r e s p o n s i b i l i t y 
under t h a t r u l e i s the d a t e of d i s a b i l i t y . I d . a t 248-49. The 
d a t e of d i s a b i l i t y i s the d a t e upon which the c l a i m a n t f i r s t 
becomes d i s a b l e d a s a r e s u l t of the compensable c o n d i t i o n o r , i f 
the c l a i m a n t does not become d i s a b l e d , the d a t e upon which the 
c l a i m a n t f i r s t s e e k s m e d i c a l t r e a t m e n t f o r the c o n d i t i o n . 
C l e o M. R i g g s , 40 Van N a t t a 1133, 1136, 40 Van N a t t a 1572 ( 1 9 8 8 ) ; 
see U n i t e d P a c i f i c I n s u r a n c e Co. v. H a r r i s , 63 Or App 256, 260, 
r e v den 295 Or 730 ( 1983) . 

The l a s t c a r r i e r on the r i s k p r i o r to the date of 
d i s a b i l i t y whose employment i n v o l v e d p o t e n t i a l l y c a u s a l c o n d i t i o n s 
i s r e s p o n s i b l e f o r the c l a i m a n t ' s e n t i r e c o n d i t i o n u n l e s s i t 
e s t a b l i s h e s t h a t the employment a c t i v i t y or exposure d u r i n g i t s 
p e r i o d of c o v e r a g e d i d not a c t u a l l y c o n t r i b u t e to the c a u s e of the 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n or t h a t s ubsequent employment 
a c t i v i t y or e x p o s u r e under another c a r r i e r ' s c o v e r a g e a c t u a l l y d i d 
c o n t r i b u t e t o the c a u s e of the c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 
B r a c k e v. B a z a ' r , I n c . , s u p r a , 293 Or a t 248-51; Fossum v. S A I F , 
293 Or 252, 256 n . l ( 1 9 8 2 ) ; FMC Corp. v. L i b e r t y Mutual I n s u r a n c e 
Co., 70 Or App 370, 374 ( 1 9 8 4 ) , m o d i f i e d 73 Or App 223, r e v den 
299 Or 203 ( 1 9 8 5 ) . P o t e n t i a l l y c a u s a l c o n d i t i o n s a r e c o n d i t i o n s 
which c o u l d c a u s e the c l a i m e d d i s e a s e over some i n d e f i n i t e p e r i o d 
of t i m e ; p r o o f of a c t u a l m e d i c a l c a u s a t i o n i s not r e q u i r e d . 
Fossum v. S A I F , s u p r a , 293 Or a t 256; Meyer v. S A I F , 71 Or App 
371, 374 ( 1 9 8 4 ) , r e v den 299 Or 203 ( 1 9 8 5 ) . 

I n the p r e s e n t c a s e , c l a i m a n t f i r s t sought m e d i c a l • 
t r e a t m e n t f o r her c o n d i t i o n d u r i n g her employment w i t h I P . She 
d i d not become d i s a b l e d , however, u n t i l a f t e r her employment w i t h 
Budget S i x . B e cause c l a i m a n t became d i s a b l e d , the d a t e of 
d i s a b i l i t y i s the c r i t i c a l d a t e f o r f i x i n g r e s p o n s i b i l i t y . Hence, 
Budget S i x and SAIF a r e r e s p o n s i b l e u n l e s s the r e c o r d e s t a b l i s h e s 
t h a t c l a i m a n t ' s work a c t i v i t y f o r Budget S i x d i d not a c t u a l l y 
c o n t r i b u t e t o the c a u s e of c l a i m a n t ' s u n d e r l y i n g c a r p a l t u n n e l 
syndrome. Dr. Golden o p i n e d and we found as f a c t t h a t c l a i m a n t ' s 
work a c t i v i t y f o r Budget S i x c o u l d have c a u s e d or c o n t r i b u t e d t o 
c a r p a l t u n n e l syndrome over some i n d e f i n i t e p e r i o d of t i m e . 
Golden was u n a b l e to s a y , however, and we were u n a b l e t o d e t e r m i n e 
whether or not t h a t work a c t i v i t y a c t u a l l y d i d c o n t r i b u t e to the 
c a u s e of the c o n d i t i o n . On t h i s r e c o r d , we c o n c l u d e t h a t S A I F has 
f a i l e d to e s t a b l i s h t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was due 
s o l e l y to her work a c t i v i t y f o r I P . C o n s e q u e n t l y , S A I F i s 
r e s p o n s i b l e . 
5. A t t o r n e y F e e s 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e 
of $1,950 i n c o n n e c t i o n w i t h the s e t t i n g a s i d e of I P ' s d e n i a l s . 
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Claimant contends t h a t t h i s f e e was in a d e q u a t e . We agree. 
C o n s i d e r i n g the d e t a i l e d statement of s e r v i c e s s u b m i t t e d by 
c l a i m a n t ' s a t t o r n e y and the f a c t o r s enumerated i n 
OAR 438-15-010(6)/ we award c l a i m a n t ' s a t t o r n e y a reasonable f ee 
of $2,500. For the reasons s t a t e d below, we f u r t h e r conclude t h a t 
t h i s f e e s h o u l d be assessed a g a i n s t I P . 

I n i t s respondent's b r i e f , SAIF contended t h a t s h o u l d 
r e s p o n s i b i l i t y be ass i g n e d t o i t , IP should s t i l l be r e s p o n s i b l e 
f o r c l a i m a n t ' s a t t o r n e y f e e under the r u l e o f Karen J. Bates, 
39 Van N a t t a 42 ( 1 9 8 7 ) , r e v ' d i n p a r t on o t h e r grounds, 94 Or App 
666 ( 1 9 8 9 ) . We agree. 

A d m i t t e d l y , u n l i k e the c a r r i e r r e l i e v e d o f p a y i n g the 
a t t o r n e y f e e i n Bates, SAIF d i d not ap p l y f o r the issuance o f an 
o r d e r pursuant t o former ORS 656.307. Here, however, SAIF was not 
a p a r t y t o the h e a r i n g u n t i l a f t e r the proceedings had a l r e a d y 
commenced. I n f a c t , the i n i t i a l h e a r i n g was d i s c o n t i n u e d t o 
p e r m i t the j o i n d e r o f SAIF as a p a r t y . Thus, by the time SAIF 
e n t e r e d the case, the case was a l r e a d y i n l i t i g a t i o n . Moreover, 
d e s p i t e SAIF's o r a l r e s p o n s i b i l i t y d e n i a l , IP's c o m p e n s a b i l i t y 
d e n i a l would have p r o h i b i t e d the issuance of a .307 o r d e r . 

I n accordance w i t h the p r i n c i p l e s espoused i n Bates, t o 
a v o i d r e s p o n s i b i l i t y f o r a t t o r n e y f e e awards f o r c l a i m a n t ' s 
c o n s e l ' s s e r v i c e s a t h e a r i n g , c a r r i e r s should comply w i t h t h e i r 
d u t i e s under OAR 436-60-180. Y e t , under these c i r c u m s t a n c e s , we 
conclude t h a t SAIF's f a i l u r e t o seek an order d e s i g n a t i n g a p a y i n g 
agent does not cause us t o r e f r a i n from a p p l y i n g the Bates 
r a t i o n a l e . A c c o r d i n g l y , we h o l d t h a t IP i s not r e l i e v e d of 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a t t o r n e y f ee f o r s e r v i c e s a t 
h e a r i n g . 

Claimant's a t t o r n e y i s a l s o e n t i t l e d t o a fee payable by 
IP f o r s e r v i c e s rendered on Board r e v i e w . See ORS 656.382(2); 
SAIF v. Bates, 94 Or App 666, 669-71 (1989). No fee has been 
awarded, however, because the a t t o r n e y has not f i l e d a statement 
of s e r v i c e s rendered on Board r e v i e w . See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r dated A p r i l 2 1 , 1988 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Paragraphs 3, 5 and those p o r t i o n s o f 
paragraph 1 o f the ord e r t h a t s e t as i d e I n t e r n a t i o n a l Paper 
Company's d e n i a l s of February 5, 1987 r e l a t i n g t o c l a i m a n t ' s upper 
back i n j u r y and of August 28, 1987 r e l a t i n g t o the c o m p e n s a b i l i t y 
of c l a i m a n t ' s c a r p a l t u n n e l syndrome are a f f i r m e d . The remainder 
of the Referee's o r d e r i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s "de 
f a c t o " d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r c a r p a l 
t u n n e l 
syndrome i s s e t as i d e and the c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. I n t e r n a t i o n a l Paper Company's "de 
f a c t o " d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c a r p a l t u n n e l 
syndrome i s r e i n s t a t e d and upheld. I n t e r n a t i o n a l Paper s h a l l pay 
c l a i m a n t ' s a t t o r n e y an assessed fee of $2,500 f o r s e r v i c e s a t 
h e a r i n g . A c l i e n t - p a i d f e e of up t o $391 f o r counsel f o r 
I n t e r n a t i o n a l Paper Company i s approved. 
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REUBIN B. COLEMAN, Claimant WCB 87-16252 
Royce, et a l . , Claimant's Attorneys December 12, 1989 
Terra!1 & M i l l e r , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s review of t h a t 
p o r t i o n o f Referee Knapp's order which s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r a r e s p i r a t o r y 
c o n d i t i o n . I n h i s b r i e f , c l a i m a n t contends t h a t the Referee's 
award of a t t o r n e y f e e s , f o r overcoming the employer's d e n i a l , 
s h o u l d be i n c r e a s e d . On r e v i e w , the is s u e s are c o m p e n s a b i l i t y and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The employer manufactures m i n i n g equipment. For s t o r a g e 
and s h i p p i n g o f p a r t s and equipment, r u s t i n h i b i t o r s were used, 
s p e c i f i c a l l y LPS-3 and Rust-Veto. The major i n g r e d i e n t i n bo t h 
p r o d u c t s was a p e t r o l e u m a l i p h a t i c s o l v e n t . The process o f 
s p r a y i n g p a r t s w i t h LPS-3 and Rust-Veto had been performed i n a 
v e n t i l a t e d p a i n t room u n t i l mid-1985 when the process was 
r e l o c a t e d i n the warehouse. 

Claimant worked f o r the employer as a warehouseman i n 
the r e c e i v i n g department. He, and o t h e r workers, were exposed t o 
the vapors o f the r u s t i n h i b i t o r s from t he f a n d r y i n g o f the p a r t s 
dipped i n Rust-Veto and from hand s p r a y i n g LPS-3 on o t h e r p a r t s 
f o r packaging. C l a i m a n t used LPS-3 f o u r t o f i v e hours per day, 
s p r a y i n g p a r t s i n p l a s t i c bags. Spraying and bag leakage 
s a t u r a t e d t he wood t a b l e s . There were s t r o n g vapors where the 
p a r t s were s t o r e d . G e n e r a l l y , the workers d i d not wear p r o t e c t i v e 
c l o t h i n g or masks. 

I n September 1986, c l a i m a n t sought t r e a t m e n t from 
Dr. Eubanks, h i s f a m i l y p h y s i c i a n , f o r c o m p l a i n t s of stomach and 
chest d i s c o m f o r t . Claimant c o n t i n u e d t o experien c e symptoms and 
Dr. Eubanks r e l e a s e d c l a i m a n t from work i n May 1987. By June 
1987, c l a i m a n t was e x p e r i e n c i n g a p r o g r e s s i v e cough, chest 
t i g h t n e s s , and s h o r t n e s s o f b r e a t h . Dr. Eubanks r e f e r r e d c l a i m a n t 
t o Dr. Morton, head of the o c c u p a t i o n a l h e a l t h c l i n i c a t t h e 
Oregon H e a l t h Sciences U n i v e r s i t y . On June 16, 1987, c l a i m a n t 
f i l e d a c l a i m f o r a r e s p i r a t o r y c o n d i t i o n , n o t i n g b l e e d i n g s i n u s e s 
and b r e a t h i n g d i f f i c u l t i e s . 

I n J u l y 1987, Dr. Morton r e l e a s e d c l a i m a n t t o work, w i t h 
the l i m i t a t i o n t h a t he a v o i d chemical fumes. The employer 
i n i t i a l l y p l a c e d c l a i m a n t i n another p a r t o f the work s i t e , but he 
c o n t i n u e d t o ex p e r i e n c e symptoms and was t r a n s f e r r e d t o p e r f o r m 
o f f i c e work i n J u l y 1987. A l s o , i n J u l y 1987, c l a i m a n t underwent 
pulmonary f u n c t i o n s t u d i e s . The s t u d i e s were normal i n c l u d i n g a 
n e g a t i v e m e t h a c h o l i n e b r o n c h i a l c h a l l e n g e . I n October 1987, the 
employer denied c l a i m a n t ' s c l a i m f o r a r e s p i r a t o r y c o n d i t i o n . At 
t h i s t i m e , c h a l l e n g e t e s t s were performed u s i n g LPS-3 and 
Rust-Veto. Both substances showed n e g a t i v e b r o n c h i a l p r o v o c a t i o n . 

Claimant was then r e f e r r e d t o Dr. Keppel, a l u n g 
s p e c i a l i s t . On November 9, 1987, f o l l o w i n g a n e g a t i v e c h a l l e n g e 
t e s t t o LPS-3, Dr Keppel r e l e a s e d c l a i m a n t t o h i s r e g u l a r work, 
but recommended r e s p i r a t o r y p r o t e c t i o n . Dr. Keppel saw c l a i m a n t 
a g a i n on November 20, 1987 and f e l t c l a i m a n t was e x t r e m e l y 
depressed. He a u t h o r i z e d time l o s s f o r t h i s c o n d i t i o n . 
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From 1977 th r o u g h 1983, c l a i m a n t o c c a s i o n a l l y complained 
of s i n u s c o n g e s t i o n and r e s p i r a t o r y problems t o the employer's 
nurse. I n 1979, c l a i m a n t had a r e a c t i o n t o t r i c h o l e t h y l e n e t h a t 
was being used a t work. He experienced headaches, nausea, sore 
t h r o a t and coughing. Claimant was removed from t h e area i n which 
the chemical was used and h i s symptoms decreased. 

Claimant develops symptoms when exposed t o smoke, 
i n c l u d i n g c i g a r e t t e smoke, dog h a i r , v e h i c l e exhaust, d u s t , o i l s , 
d e o d o r a n t s , p a i n t , and s o l v e n t fumes. 

CONCLUSIONS OF LAW 
The Referee concluded t h a t c l a i m a n t ' s work a c t i v i t i e s 

were t h e major c o n t r i b u t i n g cause o f h i s r e s p i r a t o r y c o n d i t i o n . 
We d i s a g r e e . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l disease c l a i m , 
c l a i m a n t must show t h a t the work a c t i v i t y e i t h e r caused t h e 
c o n d i t i o n o r , i n the case o f a p r e e x i s t i n g c o n d i t i o n , t h a t the 
work a c t i v i t i e s caused a worsening of the u n d e r l y i n g c o n d i t i o n . 
Wheeler v. Boise Cascade, 298 Or 452 (1 9 8 5 ) . 

I n the p r e s e n t case, t h e r e i s no p e r s u a s i v e evidence 
t h a t c l a i m a n t ' s r h i n o s i n u s i t i s c o n d i t i o n p r e e x i s t e d h i s 
employment. A l t h o u g h , the employer's nurse d i d r e p o r t t h a t 
c l a i m a n t had o c c a s i o n a l l y complained o f s i n u s and r e s p i r a t o r y 
symptoms between 1977 and 1983, t h e r e i s no h i s t o r y which 
e s t a b l i s h e s a l o n g term or c h r o n i c c o n d i t i o n . Claimant's 
c u r r e n t symptomatology d i d not appear u n t i l l a t e 1986, a f t e r 
exposure t o the r u s t i n h i b i t o r fumes. A c c o r d i n g l y , the evidence 
does not e s t a b l i s h t h a t c l a i m a n t has a p r e e x i s t i n g r e s p i r a t o r y 
c o n d i t i o n , t h e r e f o r e , he need not prove a worsening o f h i s 
r h i n o s i n u s i t i s c o n d i t i o n . Wheeler, supra. Nonetheless, he must 
show t h a t h i s work a c t i v i t i e s were the major c o n t r i b u t i n g cause o f 
the development of h i s r e s p i r a t o r y c o n d i t i o n . Devereaux v. Nor t h 
P a c i f i c I n s . Co., 74 Or App 388, 391-92 (1985) 

Dr. Morton opined t h a t c l a i m a n t s u f f e r e d from 
c h r o n i c s i n u s i t i s as a r e s u l t o f h i s exposure t o fumes a t work. 
Dr. M i l e s a l s o opined t h a t c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n i s 
w o r k - r e l a t e d . Dr. Keppel o r i g i n a l l y opined t h a t c l a i m a n t ' s 
c o n d i t i o n was r e l a t e d t o h i s work exposure, however, f o l l o w i n g t h e 
n e g a t i v e c h a l l e n g e t e s t s , he changed h i s o p i n i o n and f e l t t h a t 
c l a i m a n t may have had a n e u r o p s y c h i a t r i c response. Dr. Bardana 
r e p o r t e d t h a t c l a i m a n t had no o b j e c t i v e s i g n s o f n a s a l , s i n u s or 
pulmonary d i s e a s e . He opined t h a t c l a i m a n t had a m i l d form o f 
c h r o n i c s i n u s i t i s t h a t was unchanged by c l a i m a n t ' s exposure t o 
e i t h e r LPS-3 or Rust-Veto. 

We are persuaded by the w e l l - r e a s o n e d o p i n i o n of 
Drs. Bardana and Keppel. Drs. Morton and M i l e s do not ad e q u a t e l y 
e x p l a i n how c l a i m a n t ' s exposure t o LPS-3 and Rust-Veto are 
c a u s a t i v e of h i s r e s p i r a t o r y c o n d i t i o n , when c h a l l e n g e t e s t s 
i n v o l v i n g those substances were n e g a t i v e . F u r t h e r , Dr. Morton d i d 
not take an o f f - w o r k exposure h i s t o r y and was a p p a r e n t l y unaware 
t h a t c l a i m a n t e x p e r i e n c e d symptoms when exposed t o v a r i o u s 
substances not p r e s e n t a t h i s work p l a c e . 

Under these c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has 
not e s t a b l i s h e d t h a t h i s work exposure t o s o l v e n t fumes was the 
major c o n t r i b u t i n g cause of h i s r e s p i r a t o r y c o n d i t i o n . 
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As we have upheld the employer's d e n i a l , we do not reach 
c l a i m a n t ' s c r o s s - r e q u e s t f o r i n c r e a s e d a t t o r n e y f e e s . 

ORDER 

The Referee's o r d e r , dated March 9, 1988, i s rev e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n which s e t aside the 
s e l f - i n s u r e d employer's d e n i a l i s r e v e r s e d . The employer's d e n i a l 
i s r e i n s t a t e d and upheld and the Referee's award o f an assessed 
fee f o r s e t t i n g a s i d e the d e n i a l i s r e v e r s e d . The remainder o f 
the Referee's o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed 
$2,019, i s approved. 

ELIZABETH C00MER, Claimant WCB 88-00013, 88-00014, 88-00015 
Murphy & Lawrence, Claimant's Attorneys & 88-00016 
Shelley Mclntyre (SAIF), Defense Attorney December 12, 1989 
Nelson, et a l . , Defense Attorneys Order on Review 
Nancy J. Meserow, Defense Attorney 

Reviewed by Board Members Howell and Speer. 

Wausau Ins u r a n c e Companies (Wausau) r e q u e s t s r e v i e w o f 
those p o r t i o n s of Referee Bennett's o r d e r t h a t : (1) s e t as i d e i t s 
a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n ; and 
(2) upheld both the SAIF C o r p o r a t i o n ' s (SAIF's) a g g r a v a t i o n d e n i a l 
and L i b e r t y Northwest Insurance C o r p o r a t i o n ' s ( L i b e r t y 
N o r t h w e s t ' s ) "new i n j u r y " d e n i a l f o r the same c o n d i t i o n . On 
re v i e w , the i s s u e s a re c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

The Board r e v e r s e s the order of the Referee. 

FINDINGS OF FACT 

This case i n v o l v e s one employer, a p l a t i n g shop, who has 
been s u c c e s s i v e l y i n s u r e d by SAIF, Wausau, and L i b e r t y . C l a i m a n t , 
45, worked as a " r a c k e r " f o r the employer, u n t i l a p p r o x i m a t e l y 
1987. As a " r a c k e r , " she was r e g u l a r l y l i f t i n g , p u s h i n g , and 
p u l l i n g o b j e c t s t h a t ranged i n s i z e and weight from d e n t a l t o 
aut o m o b i l e p a r t s . 

While SAIF was a t r i s k , c l a i m a n t s u s t a i n e d compensable 
low back i n j u r i e s i n March, 1976, and October, 1976. The f i r s t 
i n j u r y caused o n l y a s t r a i n , which f u l l y r e s o l v e d i n a couple of 
months w i t h no permanent impairment. The second i n j u r y , however, 
caused a s a c r a l c o n t u s i o n and one week of h o s p i t a l i z a t i o n . I n 
a d d i t i o n , s i n c e t h a t t i m e , c l a i m a n t has been bothered by ongoing 
low back d i s c o m f o r t and r a d i a t i n g r i g h t l e g p a i n . A May, 1978 
D e t e r m i n a t i o n Order c l o s e d the October, 1976 i n j u r y , w i t h an award 
of 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n October, 1982, a f t e r Wausau had commenced i t s 
coverage, c l a i m a n t s u s t a i n e d her t h i r d compensable i n j u r y , an 
acute l u m b o s a c r a l s t r a i n . L i k e her March, 1976 i n j u r y , however, 
t h i s t h i r d i n j u r y r e s u l t e d i n o n l y a temporary lumbar s t r a i n . The 
f o l l o w i n g month, c l a i m a n t r e t u r n e d t o r e g u l a r work w i t h no 
apparent i n c r e a s e d permanent impairment. Wausau accepted t h e 
October, 1982 c l a i m and c l o s e d i t by way of a November 17, 1982 
N o t i c e o f C l o s u r e , w i t h no permanent d i s a b i l i t y . 

D e s p i t e c o n t i n u i n g symptoms of low back and r i g h t l e g 
p a i n , c l a i m a n t c o n t i n u e d t o work and d i d not seek f u r t h e r m e d i c a l 
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t r e a t m e n t u n t i l January, 1986. X-rays performed a t t h a t t i m e 
r e v e a l e d some c h r o n i c n a r r o w i n g o f the L5 and S i d i s c spaces, b u t 
no " g r e a t d e f o r m i t y . " Her c o n d i t i o n was diagnosed as a 
" r e c u r r e n t " low back s t r a i n and she was plac e d on l i g h t d u t y 
work. I n December, 1986, she was examined by Dr. Schaub, M.D. 
Schaub suspected a h e r n i a t e d lumbar d i s c , which was c o n f i r m e d by a 
CT Scan i n February, 1987. 

L i b e r t y Northwest commenced i t s coverage on A p r i l 1 , 
1987. By t h a t t i m e , the employer had t r a n s f e r r e d c l a i m a n t t o a 
l i g h t d u t y c l e r i c a l p o s i t i o n . Nonetheless, she was unable t o 
c o n t i n u e w o r k i n g beyond August 18, 1987, due t o i n c r e a s e d low back 
and r i g h t l e g p a i n . A few days l a t e r , she was examined by 
Dr. W i l s o n , M.D., who, i n t e r a l i a , diagnosed a lumbar d i s c 
p r o t r u s i o n and recommended s u r g i c a l i n t e r v e n t i o n . 

I n September, 1987, L i b e r t y Northwest f o r m a l l y d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a l l e g e d "new i n j u r y . " I n so d o i n g , 
i t r e q u e s t e d the issuance of an ORS 656.307 o r d e r . However, no 
".307" order was f o r t h c o m i n g . 

The f o l l o w i n g month, c l a i m a n t was examined by the 
Orth o p a e d i c C o n s u l t a n t s , as w e l l as Dr. J a n n u z z i , M.D. These 
e x p e r t s c o n c u r r e d w i t h Dr. Wilson's d i a g n o s i s and recommendation 
f o r s u r g e r y . 

I n January, 1988, Wausau f o r m a l l y denied an a g g r a v a t i o n 
of t h e compensable October, 1982 i n j u r y . At the h e a r i n g , Wausau's 
counsel argued t h a t i t was denying both c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . L i k e w i s e , SAIF's counsel s t a t e d t h a t i t was 
denying both c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r an a l l e g e d 
a g g r a v a t i o n of e i t h e r of the two accepted 1976 i n j u r i e s . The 
r e c o r d c o n t a i n s no f o r m a l d e n i a l from SAIF. 

ULTIMATE FINDINGS OF FACT 

Claim a n t ' s work a c t i v i t i e s from A p r i l , 1987 th r o u g h 
August 18, 1987, w h i l e L i b e r t y Northwest was a t r i s k , d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o the c a u s a t i o n o f her d i s a b l i n g 
c o n d i t i o n . C l a i m a n t ' s October 1982 i n j u r y , w h i l e Wausau was a t 
r i s k , d i d not i n d e p e n d e n t l y c o n t r i b u t e t o the c a u s a t i o n o f her 
c u r r e n t c o n d i t i o n . Her October, 1976 i n j u r y , w h i l e SAIF was a t 
r i s k , r e s u l t e d i n c o n t i n u i n g low back and r i g h t l e g symptoms. 
F o l l o w i n g c l o s u r e of the 1976 i n j u r y c l a i m i n May 1978, c l a i m a n t ' s 
symptoms g r a d u a l l y i n c r e a s e d t o the p o i n t t h a t she c o u l d n o t 
c o n t i n u e w o r k i n g beyond August 18, 1987. 

CONCLUSIONS OF LAW 

The Referee found t h a t Wausau was the r e s p o n s i b l e 
i n s u r e r inasmuch as i t a l l e g e d l y i s s u e d an i m p e r m i s s i b l e "back-up" 
d e n i a l o f the compensable October, 1982 i n j u r y . We d i s a g r e e . 

Wausau d i d n o t h i n g more than t o i s s u e an a g g r a v a t i o n 
d e n i a l . I t s d e n i a l of January, 1988 n e i t h e r d i r e c t l y nor 
i n d i r e c t l y suggested t h a t i t was denying the p r e v i o u s l y accepted 
1982 c l a i m . See E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459 (198 7 ) ; 
Bauman v. SAIF, 295 Or 788 (198 3 ) . A c c o r d i n g l y , we t u r n t o the 
m e r i t s . 

-2301-



C o m p e n s a b i l i t y 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y are both a t 
i s s u e , as h e r e , the t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . 
R u n f t v. SAIF, 303 Or 493, 498-99 (19 8 7 ) . 

March, 1976 I n j u r y 

C l a i m a n t ' s March, 1976 i n j u r y r e s u l t e d i n o n l y a 
temporary low back s t r a i n . A few months l a t e r , she was d e c l a r e d 
m e d i c a l l y s t a t i o n a r y and r e t u r n e d t o r e g u l a r work w i t h no 
permanent impairment. A c c o r d i n g l y , we f i n d no p e r s u a s i v e evidence 
o f a c a u s a l c o n t r i b u t i o n between the compensable March, 1976 
i n j u r y , and c l a i m a n t ' s a l l e g e d worsening i n August, 1987. 

October, 1976 I n j u r y 

Inasmuch as c l a i m a n t ' s a g g r a v a t i o n r i g h t s w i t h r e s p e c t 
t o the October, 1976 i n j u r y , have e x p i r e d , see ORS 65 6 . 2 7 3 ( 4 ) ( a ) & 
6 5 6 . 2 7 8 ( 1 ) ( a ) , we have j u r i s d i c t i o n t o c o n s i d e r o n l y whether she 
i s e n t i t l e d t o c u r r e n t m e d i c a l s e r v i c e s . See ORS 656.245(1). The 
q u e s t i o n o f whether c l a i m a n t ' s October 1976 i n j u r y c l a i m may be 
reopened must be addressed under our Own Motion a u t h o r i t y . See 
E l i z a b e t h Coomer, 41 Van N a t t a 2304 ( I s s u e d t h i s d a t e ) . 

The October, 1976 i n j u r y r e s u l t e d i n a p e r i o d of 
h o s p i t a l i z a t i o n and, more i m p o r t a n t l y f o r c a u s a t i o n purposes, 
c o n t i n u i n g low back and r i g h t l e g symptoms. The evidence 
e s t a b l i s h e s t h a t c l a i m a n t ' s October, 1976 i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o her need f o r medical t r e a t m e n t i n 1987. 
A c c o r d i n g l y , we conclude t h a t c l a i m a n t has proven the 
c o m p e n s a b i l i t y o f her c u r r e n t low back and r i g h t l e g c o n d i t i o n s , 
as t o a t l e a s t one of the i n s u r e r s . 

R e s p o n s i b i l i t y 

Having determined t h a t c l a i m a n t ' s c o n d i t i o n i s 
compensable, we t u r n t o the i s s u e of r e s p o n s i b i l i t y between the 
t h r e e i n s u r e r s . I n Hensel Phelps v. M i r i c h , 81 Or App 290, 294 
( 1 9 8 6 ) , the c o u r t p r o v i d e d t h a t r e s p o n s i b i l i t y does not s h i f t , 
u n l e s s work a c t i v i t i e s a t the l a t e r i n s u r e r i n d e p e n d e n t l y 
c o n t r i b u t e t o t h e - c a u s a t i o n of the worker's d i s a b i l i t y . Mere 
i n c r e a s e d symptoms a l o n e , w i t h o u t a worsening of a worker's 
u n d e r l y i n g c o n d i t i o n , does not s h i f t r e s p o n s i b i l i t y . I d . 

Here, Dr. W i l s o n s t a t e d , i n t e r a l i a : 

"The [ c l a i m a n t ' s ] d i f f i c u l t i e s are 
a t t r i b u t a b l e t o an i n j u r y i n 1976 when she 
f e l l o f f a walk a t work and landed on her 
back. She has s i n c e t h a t time had 
c o n t i n u i n g low back p a i n . She has. 
i n t e r m i t t e n t episodes s e v e r a l t i m e s a y e a r , 
i n t he p a s t year she has had 4-5 episodes. 
T h i s however, i s the f i r s t t i m e she has had 
r i g h t s c i a t i c r a d i a t i o n w i t h r a d i a t i o n t o 
her f o o t . " (Emphasis added). 

S i m i l a r l y , the C o n s u l t a n t s o p i n e d , i n t e r a l i a : 

" I t i s the i m p r e s s i o n of the panel t h a t 
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t h i s p a t i e n t d i d not have any s p e c i f i c 
i n j u r y on August 18, 1987. Her problem i s 
one of g r a d u a l onset of back p a i n w i t h 
r e l a t i v e l y r e c e n t a c c e l e r a t i o n over the 
l a s t 1 1/2 y e a r s . We do not f e e l t h a t the 
August 18, 1987 date i s o f any 
importance." (Emphasis added). 

L a s t l y , Dr. J a n n u z z i r e p o r t e d , i n t e r a l i a : 

" [ C l a i m a n t ' s ] symptoms have been pr e s e n t 
i n t e r m i t t e n t l y over the l a s t 10 y e a r s , b u t 
much more s e v e r e l y s i n c e August of t h i s 
y ear." (Emphasis added). 

A f t e r our de novo r e v i e w , we are not persuaded t h a t 
c l a i m a n t ' s l i g h t d u t y work a c t i v i t i e s , from A p r i l , 1987 t h r o u g h 
August 18, 1987, i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , t o the 
c a u s a t i o n of her d i s a b l i n g c o n d i t i o n . There i s no p e r s u a s i v e 
evidence l i n k i n g her c l e r i c a l d u t i e s d u r i n g t h a t p e r i o d t o her 
i n c r e a s e d low back and r i g h t l e g symptoms. Moreover, c l a i m a n t 
h e r s e l f conceded t h a t t h e r e was no i n c i d e n t or trauma on 
August 18, 1987. 

T h i s i s a case o f c o n t i n u i n g symptoms r e s u l t i n g from the 
October, 1976 i n j u r y , which g r a d u a l l y i n c r e a s e d over the course of 
s e v e r a l y e a r s . U n l i k e the October, 1976 i n j u r y , the subsequent 
October, 1982 i n j u r y q u i c k l y r e s o l v e d w i t h o u t i n c r e a s i n g 
c l a i m a n t ' s permanent impairment. W i t h i n a few days, she r e t u r n e d 
t o r e g u l a r work and d i d not seek f u r t h e r medical t r e a t m e n t f o r 
over f o u r y e a r s . F u r t h e r m o r e , the mere f a c t t h a t Wausau accepted 
c l a i m a n t ' s acute low back s t r a i n as t e m p o r a r i l y d i s a b l i n g does not 
prove a worsening of c l a i m a n t ' s p r i o r permanent, u n d e r l y i n g low 
back c o n d i t i o n . That temporary d i s a b i l i t y i n 1982 may j u s t as 
w e l l have r e s u l t e d s o l e l y from i n c r e a s e d symptoms. 

I n any case, i n the l i g h t of medical evidence c a u s a l l y 
l i n k i n g her d i s a b i l i t y i n 1987 t o the October, 1976 i n j u r y , b u t 
not the 1982 i n j u r y , we conclude t h a t SAIF i s the r e s p o n s i b l e 
i n s u r e r f o r c l a i m a n t ' s d i s a b l i n g low back and r i g h t l e g . c o n d i t i o n s . 

Claimant's a t t o r n e y i s e n t i t l e d t o a reasonable assessed 
fee f o r s e r v i c e s on Board r e v i e w . To d a t e , however, we have not 
r e c e i v e d a statement of s e r v i c e s from c l a i m a n t ' s a t t o r n e y . 
A c c o r d i n g l y , we are unable t o p r e s e n t l y award an assessed f e e . 
OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , dated A p r i l 15, 1988, i s r e v e r s e d 
i n p a r t . The S a i f C o r p o r a t i o n ' s "de f a c t o " m e d i c a l s e r v i c e s 
d e n i a l i s s e t a s i d e and the d e n i a l s of Wausau Insurance Companies 
and L i b e r t y Northwest Insurance C o r p o r a t i o n are upheld. SAIF i s 
d i r e c t e d t o process the c l a i m a c c o r d i n g t o law. SAIF, r a t h e r than 
Wausau, i s r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y fee f o r s e r v i c e s a t 
h e a r i n g . 
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ELIZABETH COOMER, Claimant WCB 87-0620M 
Murphy & Lawrence, Claimant's Attorneys December 12, 1989 
Shelley Mclntyre (SAIF), Defense Attorney Own Motion Order 
Nelson, et a l . , Defense Attorneys 
Nancy J. Meserow, Defense Attorney 

Reviewed by Board Members Howell and Speer. 

Claimant has request e d t h a t the Board e x e r c i s e i t s Own 
Motion a u t h o r i t y and reopen her compensable October, 1976 low back 
i n j u r y c l a i m . Her a g g r a v a t i o n r i g h t s under t h a t c l a i m have 
e x p i r e d . I n a d d i t i o n t o the October, 1976 i n j u r y , c l a i m a n t 
s u s t a i n e d a compensable October, 1982 i n j u r y , and an a l l e g e d "new 
i n j u r y " i n August, 1987. Three d i f f e r e n t i n s u r e r s were a t r i s k a t 
the time o f each o f those i n j u r i e s . 

A c c o r d i n g l y , c l a i m a n t requested a h e a r i n g t o r e s o l v e the 
i s s u e o f which i n s u r e r , i f any, was r e s p o n s i b l e f o r her d i s a b l i n g 
low back c o n d i t i o n . On A p r i l 15, 1988, a Referee i s s u e d an 
O p i n i o n and Order, which concluded t h a t , i n t e r a l i a , c l a i m a n t ' s 
d i s a b l i n g c o n d i t i o n was the r e s p o n s i b i l i t y of Wausau Ins u r a n c e 
Companies, as the i n s u r e r who had accepted the October, 1982 
i n j u r y . 

However, e f f e c t i v e t h i s d a t e , the Board has r e v e r s e d t he 
Referee and concluded t h a t the SAIF C o r p o r a t i o n , as the i n s u r e r 
who had accepted t he October, 1976 i n j u r y , i s r e s p o n s i b l e . 
E l i z a b e t h Coomer, 41 Van N a t t a 2300(issued t h i s d a t e ) . Y e t , 
inasmuch as c l a i m a n t ' s a g g r a v a t i o n r i g h t s under the October, 1976 
i n j u r y c l a i m had e x p i r e d , the Board, i n Coomer, supra, had 
j u r i s d i c t i o n t o c o n s i d e r o n l y the c o m p e n s a b i l i t y of her c u r r e n t 
medical s e r v i c e s . Here, under our Own Motion a u t h o r i t y , we 
proceed t o address the q u e s t i o n o f whether the c l a i m s h o u l d be 
reopened f o r the.payment of temporary d i s a b i l i t y . 

I n accordance w i t h ORS 656.278(1) ( a ) , we may e x e r c i s e 
our Own Motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of 
a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . We found i n 
Coomer, s u p r a , t h a t the October, 1976 i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t low back and r i g h t l e g 
c o n d i t i o n . The element o f c a u s a t i o n i s , t h e r e f o r e , e s t a b l i s h e d . 

Claimant has s u s t a i n e d a worsening o f her compensable 
1976 i n j u r y i f she has e x p e r i e n c e d e i t h e r a p a t h o l o g i c a l or 
symptomatic e x a c e r b a t i o n o f her low back c o n d i t i o n r e n d e r i n g her 
l e s s a b l e t o work than a t the time of the l a s t arrangement of 
compensation. Smith v. SAIF, 302 Or 396 (1986). A l t e r n a t i v e l y , 
c l a i m a n t has s u s t a i n e d a worsening i f she has e x p e r i e n c e d a 
p a t h o l o g i c a l o r symptomatic e x a c e r b a t i o n o f her r i g h t l e g 
c o n d i t i o n r e s u l t i n g i n i n c r e a s e d l o s s of use or f u n c t i o n s i n c e the 
l a s t arrangement o f compensation. I n t e r n a t i o n a l Paper Co. v. 
Tu r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 (19 8 8 ) . 

The l a s t arrangement o f compensation was a May 1978 
D e t e r m i n a t i o n Order c l o s i n g the c l a i m w i t h an award of 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s low back 
c o n d i t i o n . We found i n Coomer, supra, t h a t c l a i m a n t e x p e r i e n c e d 
g r a d u a l l y i n c r e a s i n g low back and r i g h t l e g p a i n f o l l o w i n g t h e 
May 1978 D e t e r m i n a t i o n Order. We f u r t h e r found t h a t c l a i m a n t ' s 
i n c r e a s e d symptoms made i t i m p o s s i b l e f o r her t o c o n t i n u e w o r k i n g 
a f t e r August 18, 1987. A c c o r d i n g l y , we conclude t h a t c l a i m a n t has 
s u s t a i n e d a symptomatic e x a c e r b a t i o n r e s u l t i n g i n d i m i n i s h e d 
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e a r n i n g c a p a c i t y and f u r t h e r l o s s i n r i g h t l e g use or f u n c t i o n 
s i n c e the l a s t arrangement o f compensation. Moreover, t h e r e i s no 
p e r s u a s i v e evidence t h a t the May 1988 D e t e r m i n a t i o n Order 
a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s r e s u l t i n g i n d i m i n i s h e d e a r n i n g 
c a p a c i t y or f u r t h e r l o s s i n r i g h t l e g use or f u n c t i o n . 
See P e r r y v. SAIF, 307 Or 654, on rem 99 Or App 52 ( 1 9 8 9 ) ; 
Gwynn v. SAIF, 304 Or 345 (198777 on rem 91 Or App 84 ( 1 9 8 8 ) ; 
Edward D. Lucas, 41 Van N a t t a 2272 ̂ December 8, 1989). Claimant 
has, t h e r e f o r e , e s t a b l i s h e d a compensable worsening of her 1976 
i n j u r y . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r Own Motion reopening 
i s g r a n t e d . The October 1976 c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s t o commence November 9, 1987, the date 
c l a i m a n t was h o s p i t a l i z e d f o r the r e q u i r e d low back s u r g e r y . When 
a p p r o p r i a t e , the 1976 i n j u r y c l a i m s h o u l d be c l o s e d by SAIF 
p u r s u a n t t o OAR 438-12-055. SAIF s h a l l c o n t i n u e p a y i n g temporary 
d i s a b i l i t y compensation u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and 
t h e c l a i m i s c l o s e d , or u n t i l c l a i m a n t r e t u r n s t o r e g u l a r work a t 
the r e g u l a r wage, whichever i s e a r l i e r . As a reasonable a t t o r n e y 
f e e , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , not t o exceed $1,050. 
OAR 438-15-080. Reimbursement from the Reopened Claims Reserve i s 
a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. 

IT IS SO ORDERED. 

RICHARD M. EGLI, Claimant WCB 87-12189 
Malagon & Mocre, Claimant's Attorneys December 12, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t 
p o r t i o n of Referee Young's o r d e r t h a t s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r a neck, low back, upper 
back and b i l a t e r a l h i p c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w 
o f those p o r t i o n s o f Referee Young's order t h a t : ( 1 ) d e c l i n e d t o 
assess a p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r an a l l e g e d 
unreasonable d e n i a l ; and (2) d e c l i n e d t o award a d d i t i o n a l 
temporary d i s a b i l i t y compensation. We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

ISSUES 

1. C o m p e n s a b i l i t y . 

2. Temporary D i s a b i l i t y B e n e f i t s . 

3. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 

The Board adopts the Referee's F i n d i n g s of F a c t . 

FINDINGS OF ULTIMATE FACT 

Claim a n t ' s work a c t i v i t i e s were the major cause of the 
onset o f h i s r i g h t h i p , upper back and neck c o n d i t i o n s . Moreover, 
c l a i m a n t ' s work a c t i v i t i e s were the major cause of a worsening of 
h i s p r e e x i s t i n g low back and l e f t h i p c o n d i t i o n s . 
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CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The Board adopts the Referee's d i s c u s s i o n r e g a r d i n g t h e 
c o m p e n s a b i l i t y i s s u e a p p e a r i n g on pages 5 through 6 of h i s o r d e r . 

Temporary D i s a b i l i t y 

At i s s u e on re v i e w i s c l a i m a n t ' s e n t i t l e m e n t t o 
temporary d i s a b i l i t y b e n e f i t s between August 1986 and A p r i l 28, 
1987. The Referee noted t h a t , i n WCB Case No. 87-00050, a p r i o r 
r e f e r e e had determined c l a i m a n t t o be r e t i r e d and, t h e r e f o r e , n o t 
e n t i t l e d t o temporary d i s a b i l i t y compensation. The Referee 
concluded t h a t p r i n c i p l e s of res j u d i c a t a p r e c l u d e d him from 
r e d e t e r m i n i n g c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y 
d u r i n g the p e r i o d i n q u e s t i o n . 

At i s s u e i n WCB Case No. 87-00050 was c l a i m a n t ' s 
e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s b e g i n n i n g i n l a t e 
1986 and r e s u l t i n g from h i s i n i t i a l 1981 c l a i m f o r h i s low back 
and l e f t h i p . The r e f e r e e i n WCB Case No. 87-00050 concluded t h a t 
t he c l a i m had not been p r o p e r l y c l o s e d . Consequently, t h e c l a i m 
was remanded t o the employer f o r p r o c e s s i n g and proper c l o s u r e . 
However, as noted above, the r e f e r e e a l s o concluded t h a t c l a i m a n t 
was not e l i g i b l e f o r temporary d i s a b i l i t y b e n e f i t s because he had 
r e t i r e d f r o m t h e work f o r c e . 

Since issuance o f the Referee's order below, t he Board 
has i s s u e d i t s Order on Review i n WCB Case No. 87-00050, where we 
h e l d t h a t c l a i m a n t had not r e t i r e d f rom the work f o r c e . 
R i c h a r d M. E g l i , 41 Van N a t t a 149 (1989). We re v e r s e d the 
r e f e r e e ' s r e f u s a l t o award temporary d i s a b i l i t y b e n e f i t s , and t h e 
c l a i m was remanded t o the employer f o r f u r t h e r p r o c e s s i n g . Our 
f a c t u a l d e t e r m i n a t i o n r e g a r d i n g t h e r e t i r e m e n t i s s u e was e s s e n t i a l 
t o our d e c i s i o n . F u r t h e r , t h e i s s u e has been f i n a l l y d e t e r m i n e d 
i n a case i n v o l v i n g t h i s employer. Consequently, we take o f f i c i a l 
n o t i c e o f the Order on Review i n t h a t case. Pursuant t o 
p r i n c i p l e s o f res j u d i c a t a , our p r i o r d e t e r m i n a t i o n on t h i s i s s u e 
i s accorded p r e c l u s i v e e f f e c t i n t h i s p r o c e e d i n g . See North 
Clackamas School D i s t r i c t v. White, 305 Or 48, 53, m o d i f i e d 
305 Or 468 (198 8 ) . T h e r e f o r e , we conclude t h a t c l a i m a n t i s 
e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s d u r i n g the p e r i o d i n 
q u e s t i o n . 

As a r e s u l t o f our order i n t h i s case and i n WCB Case 
No. 87-00050, c l a i m a n t may c u r r e n t l y have two open c l a i m s 
i n v o l v i n g r e l a t e d c o n d i t i o n s i n the low back and l e f t h i p . 
Claimant i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s under b o t h 
c l a i m s f o r some o f the same p e r i o d s . As r e l e v a n t here, we f i n d 
t h a t c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y compensation 
u n t i l he i s e i t h e r m e d i c a l l y s t a t i o n a r y and has r e t u r n e d t o work 
or the c l a i m i s c l o s e d . However, the employer i s e n t i t l e d t o 
reduce t he amount t o be p a i d under t h i s o rder by the amounts p a i d 
on WCB Case No. 87-00050. See F i s c h e r v. SAIF, 76 Or App 656 
(1 9 8 5 ) . ~ " : 
P e n a l t i e s and A t t o r n e y Fees 

The Board adopts the Referee's o p i n i o n on t h i s i s s u e . 
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ORDER 

The Referee's o r d e r dated December 1 1 , 1987 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t d e c l i n e d t o award temporary d i s a b i l i t y b e n e f i t s i s r e v e r s e d . 
The c l a i m i s remanded t o the s e l f - i n s u r e d employer f o r f u r t h e r 
p r o c e s s i n g i n accordance w i t h t h i s o r d e r . Claimant's a t t o r n e y i s 
awarded an approved f e e of 25 p e r c e n t of c l a i m a n t ' s i n c r e a s e d 
temporary t o t a l d i s a b i l i t y compensation, not t o exceed $3,800. 
T h i s f e e s h a l l not be s u b j e c t t o any o f f s e t based upon p r i o r 
overpayment o f compensation. See OAR 438-15-085(2). T h i s f e e 
award i s t o be p a i d o u t o f , not i n a d d i t i o n t o , c l a i m a n t ' s 
i n c r e a s e d compensation. The remainder o f the Referee's order i s 
a f f i r m e d . For p r e v a i l i n g on the employer's appeal of the 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
fee o f $700, t o be p a i d by the employer. The Board approves a 
c l i e n t - p a i d f e e , not t o exceed $435. 

KEITH E. GIBSON, Claimant 
Kilpatricks & Pope, Claimant's Attorneys 
Davis & Bostwick, Defense Attorneys 

Reviewed by Board Members Myers and Gerner. 

Claimant r e q u e s t s review of Referee Wasley's o r d e r 
which: (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and 
(2) i n c r e a s e d c l a i m a n t ' s unscheduled d i s a b i l i t y f o r a low back 
i n j u r y from 45 p e r c e n t (144 degrees) t o 60 p e r c e n t (192 d e g r e e s ) . 
The i n s u r e r has s u b m i t t e d t h r e e motions f o r remand t o c o n s i d e r 
newly d i s c o v e r e d evidence. On re v i e w , the issu e s are remand and 
e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . 

We a f f i r m t h e Referee's o r d e r . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

While pending Board r e v i e w , the i n s u r e r has s u b m i t t e d 
t h r e e separate motions t o "consider newly d i s c o v e r e d evidence." 
Each motion has an a t t a c h e d medical r e p o r t w r i t t e n s e v e r a l months 
a f t e r the c l o s e of the r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

Remand 
We may remand t o the Referee f o r f u r t h e r evidence t a k i n g 

i f we aetermine t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y 
or o t h e r w i s e i n s u f f i c i e n t l y developed or heard by the r e f e r e e . " 
ORS 656.295(5). To w a r r a n t remand f o r the t a k i n g of a d d i t i o n a l 
e v i d e n c e , i t must be proven t h a t such evidence was not o b t a i n a b l e 
a t the time of the h e a r i n g w i t h due d i l i g e n c e . 

The i n s u r e r has s u b m i t t e d t h r e e motions f o r remand, 
seeking t o have us c o n s i d e r medical r e p o r t s developed a f t e r the 
h e a r i n g . I n i t s Respondent's b r i e f , t h e i n s u r e r sought t o support 
the Referee's f i n d i n g t h a t c l a i m a n t had not proven permanent t o t a l 
d i s a b i l i t y . I t d i d not c r o s s - r e q u e s t review seeking a r e d u c t i o n 
i n the Referee's award of an a d d i t i o n a l 15 pe r c e n t unscheduled 
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permanent d i s a b i l i t y . Inasmuch as we have a f f i r m e d the Referee's 
o r d e r based on the evidence a v a i l a b l e a t h e a r i n g , t h e r e i s no 
reason t o c o n s i d e r a d d i t i o n a l evidence. We, t h e r e f o r e , d e c l i n e t o 
g r a n t the i n s u r e r ' s m o t i o n s . 

Permanent T o t a l D i s a b i l i t y 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
prove t h a t he i s unable t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) ; Wilson v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . 
Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d through m e d i c a l 
evidence of p h y s i c a l i n c a p a c i t y or through the " o d d - l o t " d o c t r i n e 
under which a d i s a b l e d person may be permanently d i s a b l e d due t o a 
c o m b i n a t i o n of m edical and nonmedical d i s a b i l i t i e s , which 
e f f e c t i v e l y f o r e c l o s e him from g a i n f u l employment. Welch v. 
B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (1984). 

At the h e a r i n g , s u r v e i l l a n c e f i l m s were a d m i t t e d showing 
c l a i m a n t i n v o l v e d i n p h y s i c a l a c t i v i t i e s w e l l beyond the 
c a p a c i t i e s he d i s p l a y e d d u r i n g h i s November 1987 F u n c t i o n a l 
C a p a c i t i e s Assessment. The Referee found t h a t c l a i m a n t "has 
r e p e a t e d l y exaggerated h i s p h y s i c a l a i l m e n t s t o [Dr. Weeks,] h i s 
t r e a t i n g p h y s i c i a n " d u r i n g the course of h i s c l a i m . We agree. 

Dr. Weeks i s the o n l y medical e x p e r t who s u p p o r t s the 
view t h a t c l a i m a n t i s permanently t o t a l l y d i s a b l e d , y e t , h i s 
o p i n i o n was based upon h i s u n d e r s t a n d i n g o f c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s as c l a i m a n t r e p o r t e d them t o him. Inasmuch as we have 
found t h a t c l a i m a n t exaggerates the e x t e n t of h i s p h y s i c a l 
l i m i t a t i o n s and t h a t h i s c a p a c i t i e s , i n f a c t , exceed those which 
he demonstrated t o Dr. Weeks, we conclude t h a t Weeks' o p i n i o n was 
based on an i n a c c u r a t e h i s t o r y . . His o p i n i o n i s , t h e r e f o r e , not 
p e r s u a s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n , 28 Or App 473 
(1977). Moreover, we a t t a c h l i t t l e p r o b a t i v e w e i g h t t o Weeks' 
pronouncements r e g a r d i n g c l a i m a n t ' s v o c a t i o n a l c a p a c i t y . A l t h o u g h 
we r e c o g n i z e t h a t Weeks can render such pronouncements, they are 
l a r g e l y o u t s i d e h i s area of e x p e r t i s e and are more reasonably 
w i t h i n the e x p e r t i s e of q u a l i f i e d v o c a t i o n a l e x p e r t s . 

The v o c a t i o n a l o p i n i o n s u p p o r t i n g the c l a i m o f permanent 
t o t a l d i s a b i l i t y was p r o v i d e d by Mr. S t i n n e t t , v o c a t i o n a l 
c o u n s e l o r . S t i n n e t t r e l i e d on the o p i n i o n of Dr. Weeks, which we 
have found not p e r s u a s i v e . He a l s o r e l i e d on the November, 1987, 
F u n c t i o n a l C a p a c i t i e s Assessment. The author of the assessment, 
Ms. Young, p h y s i c a l t h e r a p i s t , t e s t i f i e d t h a t c l a i m a n t ' s 
c a p a c i t i e s appeared more l i m i t e d i n November, 1987, than those he 
d i s p l a y e d a t the h e a r i n g and i n the s u r v e i l l a n c e f i l m s . 
A c c o r d i n g l y , we are not persuaded by S t i n n e t t ' s o p i n i o n . 

I n the o p i n i o n of the Orthopaedic C o n s u l t a n t s , 
c l a i m a n t ' s range of impairment was m i l d l y moderate and he was 
capable of r e g u l a r l y p e r f o r m i n g sedentary work. Dr. Rosenbaum 
found c l a i m a n t capable o f s e d e n t a r y work "even on a s u b j e c t i v e 
b a s i s . " Mr. Rau, v o c a t i o n a l c o u n s e l o r , t e s t i f i e d t h a t c l a i m a n t 
had the c a p a c i t y t o be employed i n a l a r g e v a r i e t y of l i g h t and 
s e d e n t a r y jobs.' We are persuaded by the c o l l e c t i v e o p i n i o n s o f 
the C o n s u l t a n t s , Rosenbaum and Rau. Claimant i s able t o r e g u l a r l y 
p e r f o r m work of a l i g h t and sedentary n a t u r e . He i s , t h e r e f o r e , 
not e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 
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Unscheduled Permanent D i s a b i l i t y 

We adopt the Referee's c o n c l u s i o n s and reasoning on the 
iss u e of c l a i m a n t ' s e x t e n t of unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r , dated June 28, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable by the i n s u r e r t o 
i t s c o u n s e l , not t o exceed $1,504.50. 

WENDY M. HABER, Claimant WCB 86-07208 
Max Rae, Claimant's Attorney December 12, 1989 
Gary Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s r e v i e w o f Referee Myers' order t h a t 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of her o c c u p a t i o n a l disease 
c l a i m f o r a s t r e s s - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , the 
s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s of Fact s e c t i o n w i t h the 
e x c e p t i o n o f the l a s t 2 sentences o f paragraph 7 and paragraph 10. 
We a l s o make the f o l l o w i n g supplemental f i n d i n g s of f a c t . 

O f f work events and c o n d i t i o n s d i d not s i g n i f i c a n t l y 
c o n t r i b u t e t o the development o f c l a i m a n t ' s mental i l l n e s s . 

On-the-job events and c o n d i t i o n s r e p o r t e d by c l a i m a n t can 
be d i v i d e d i n t o two c a t e g o r i e s : those which were r e a l and those 
which were d e l u s i o n a l . Real events i n c l u d e d : ( 1 ) c l a i m a n t ' s 
d i f f i c u l t y i n b a l a n c i n g her cash drawer; (2) Jewish jo k e s t o l d by 
co-workers i n c l a i m a n t ' s presence; (3) a poor monthly e v a l u a t i o n by 
c l a i m a n t ' s s u p e r v i s o r ; and (4) c r i t i c i s m of c l a i m a n t by her 
s u p e r v i s o r i n p u b l i c . The b a l a n c i n g d i f f i c u l t i e s and poor 
e v a l u a t i o n s i n t u r n caused c l a i m a n t t o f e a r t h a t she would be 
t e r m i n a t e d from her p o s i t i o n s i n c e she was employed as an MVR I on 
a t r i a l b a s i s o n l y . I n f a c t , she was t o l d by her s u p e r v i s o r t h a t 
she would be t e r m i n a t e d from her MVR I p o s i t i o n i f she c o u l d n o t 
meet t he b a l a n c i n g s t a n d a r d s e t i n November 1985. ( T r . I , pp. 93, 
95; T r . I I , pp. 197, 352, 358, 376). 

Claimant's p a r a n o i d d e l u s i o n s were symptoms, not causes, 
o f her i l l n e s s . They r e v o l v e d m a i n l y around a p e r c e p t i o n , not 
based i n r e a l i t y , t h a t co-workers were p l a y i n g m a l i c i o u s pranks on 
he r , i n c l u d i n g not p u t t i n g f i l m i n the camera, mispronouncing her 
name, and i n c o r r e c t l y s e t t i n g her date stamp. Other p e r c e p t i o n s 
which had no b a s i s i n r e a l i t y i n v o l v e d her b e l i e f t h a t MVD 
pe r s o n n e l were f o l l o w i n g her and t h a t her car and home were bugged. 

The major cause o f c l a i m a n t ' s mental i l l n e s s was the j o b 
s t r e s s produced by the f o l l o w i n g r e a l e v e n t s , i n descending order 
of i m p o r t a n c e : (1) her b a l a n c i n g d i f f i c u l t i e s ; (2) Jewish j o k e s ; 
(3) poor work e v a l u a t i o n s ; and (4) c r i t i c i s m i n p u b l i c . S t r e s s o r s 
1 , 3 and 4 combined t o produce a more g e n e r a l i z e d f e a r o f the 
p o s s i b l e l o s s of her j o b , which a l s o r e s u l t e d i n s t r e s s and 
c o n t r i b u t e d t o her mental i l l n e s s . 
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CONCLUSIONS OF LAW 

The Referee r e l i e d upon the law e n u n c i a t e d by the c o u r t 
i n Elwood v. SAIF, 298 Or 429 (1 9 8 5 ) , i n f i n d i n g t h e c l a i m n o t 
compensable. Based on Dr. Wight's t e s t i m o n y t h a t the major 
s t r e s s o r was c l a i m a n t ' s a c t u a l f e a r of l o s i n g her j o b , he found the 
c l a i m n o t compensable. 

I n o r d e r f o r her c l a i m t o be compensable, c l a i m a n t must 
prove by a preponderance of the evidence t h a t t h e r e a l e vents and 
c o n d i t i o n s o f her employment, when viewed o b j e c t i v e l y , were capable 
o f p r o d u c i n g s t r e s s , and t h a t they were i n f a c t the major 
c o n t r i b u t i n g cause o f her p s y c h i a t r i c c o n d i t i o n . McGarrah v. SAIF, 
296 Or 145, 165-66 (1983) . 

Claimant succeeded i n p r o v i n g t h a t r e a l and s t r e s s f u l 
events and c o n d i t i o n s e x i s t e d i n her employment. Those r e a l 
e v e n t s , however, were i n t r i c a t e l y i n t e r t w i n e d w i t h p a r a n o i d 
d e l u s i o n s , the symptoms of c l a i m a n t ' s d e v e l o p i n g mental i l l n e s s . 
I n an a t t e m p t t o u n r a v e l the r e a l from the u n r e a l , the p a r t i e s 
p r e s e n t e d two p s y c h i a t r i s t s a t h e a r i n g : Dr. Turco on b e h a l f of the 
employer and Dr. Wight on b e h a l f o f c l a i m a n t . 

We d e f e r t o the o p i n i o n of Dr. Wight over t h a t of 
Dr. Turco f o r a number o f reasons. F i r s t , Dr. Wight was c l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t and had the unique p e r s p e c t i v e o f knowing 
c l a i m a n t both b e f o r e and a f t e r the development o f her mental 
i l l n e s s . A l t h o u g h Dr. Turco examined c l a i m a n t and s a t th r o u g h 
t h r e e days o f h e a r i n g t e s t i m o n y , we are not persuaded t h a t we 
should d e f e r t o h i s o p i n i o n over the w e l l - r e a s o n e d and in f o r m e d 
o p i n i o n o f Dr. Wight. Second, Dr. Turco b e l i e v e d t h a t the n a t u r e 
of c l a i m a n t ' s work d i d n o t cause her t o become p s y c h o t i c because i t 
would not have caused t he average worker t o become p s y c h o t i c . 
( T r . I I , p. 476). We know, however,, t h a t the l e g a l t e s t i s whether 
r e a l e vents and c o n d i t i o n s o f c l a i m a n t ' s employment are capable of 
p r o d u c i n g s t r e s s when viewed " o b j e c t i v e l y " , even though an average 
worker might not have responded a d v e r s e l y t o them." Leary v. 
P a c i f i c Northwest B e l l , 67 Or App 766, 768 (198 4 ) . (Emphasis 
added). T h e r e f o r e , 5T. Turco's m e d i c a l o p i n i o n does not a i d us i n 
d e t e r m i n i n g l e g a l c a u s a t i o n . T h i r d , Dr. Turco a d m i t t e d a t h e a r i n g 
t h a t he r e a l l y d i d not know the cause o f c l a i m a n t ' s mental 
i l l n e s s . ( T r . I I , pp. 470, 476). F o u r t h , much of the h i s t o r y 
t aken by Dr. Turco i n f o r m u l a t i n g h i s med i c a l o p i n i o n was not 
a c c u r a t e , and those i n a c c u r a c i e s were c o r r e c t l y p o i n t e d o u t by Dr. 
Wight. ( T r . I I , pp. 152-157). 

Dr. Wight, on the o t h e r hand, p e r s u a s i v e l y d i s t i n g u i s h e d 
between o n - t h e - j o b events which were r e a l and those which had no 
b a s i s i n r e a l i t y . He based h i s o p i n i o n on h i s knowledge of 
c l a i m a n t ' s c o n d i t i o n as her t r e a t i n g p s y c h i a t r i s t . The c r e d i b i l i t y 
o f h i s p o s i t i o n was enhanced by the f a c t t h a t , as the t r e a t i n g 
p h y s i c i a n o f her husband, Dr. Wight had the o p p o r t u n i t y t o know 
c l a i m a n t l o n g b e f o r e her mental i l l n e s s arose i n the l a t e f a l l o f 
1985. A c c o r d i n g l y , we d e f e r t o h i s o p i n i o n . 

Dr. Wight opined t h a t the s t r e s s caused by c l a i m a n t ' s 
i n a b i l i t y t o balance t he cash drawer was the u l t i m a t e s t r e s s o r 
which caused her i l l n e s s . ( T r . I I , pp. 123, 142). I n f a c t , Dr. 
Wight b e l i e v e d t h a t 

"not b e i n g a b l e t o get the books balanced 
or the money balanced or whatever . . . was 
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the major s t r e s s o r [ s i n c e i t ] was her 
i m p r e s s i o n t h a t , you know — t h a t she would 
l o s e t h a t j o b , and t h e r e would be no 
f i n a n c i a l income a t t h a t p o i n t i n t i m e . " 
( T r . I I , p. 142). 

Dr. Wight a l s o i d e n t i f i e d the Jewish/Nazi j o k e s t o l d by 
c l a i m a n t ' s co-workers i n her presence, as w e l l as her poor January 
work performance e v a l u a t i o n , as s i g n i f i c a n t c o n t r i b u t o r s t o the 
development of her p a r a n o i a and u l t i m a t e mental i l l n e s s . ( T r . I I , 
pp. 124, 127, 134). By February 1986 c l a i m a n t ' s p a r a n o i a had 
changed t o i n c o r p o r a t e b e l i e f s of p e r s e c u t i o n . A c c o r d i n g t o 
Dr. Wight, a t t h a t p o i n t i n time c l a i m a n t ' s t h o u g h t s had become 
ve r y p s y c h o t i c and out of touch w i t h r e a l i t y . He b e l i e v e d t h a t her 
p e r c e p t i o n s t h a t DMV had bugged her home and c a r , t h a t co-workers 
were t a m p e r i n g w i t h the camera, her date stamp and documents, and 
t h a t everyone a t DMV was out t o get r i d o f her, were d e l u s i o n a l 
t h o u g h t s and had no b a s i s i n r e a l i t y . ( T r . I I , p. 129). 
N o n e t h e l e s s , Dr. Wight b e l i e v e d t h a t those events and c o n d i t i o n s on 
the j o b which were i n f a c t r e a l were the major cause o f her mental 
i l l n e s s . 

As noted above, Dr. Wight a t t r i b u t e d the s t r e s s of 
c l a i m a n t ' s i n a b i l i t y t o balance her cash drawer t o her b e l i e f t h a t 
a poor work performance would cause her t o l o s e her j o b . SAIF 
o f f e r s two arguments i n t h i s r e g a r d i n an a t t e m p t t o d e f e a t 
c l a i m a n t ' s c l a i m . 

F i r s t , SAIF argues t h a t , s i n c e nobody t o l d c l a i m a n t t h a t 
she would be f i r e d f o r poor work performance, the s t r e s s caused by 
her f e a r o f d i s c h a r g e was not based on a r e a l e v e n t . We have 
f o u n d , however, t h a t c l a i m a n t was i n f o r m e d t h a t she would l o s e her 
MVR I p o s i t i o n i f she was not a b l e t o meet the cash drawer 
b a l a n c i n g s t a n d a r d s e t i n November 1985. We b e l i e v e t h a t whether 
c l a i m a n t t h o u g h t t h a t she would be demoted w i t h a r e d u c t i o n i n pay 
or t e r m i n a t e d a l t o g e t h e r i s not a s i g n i f i c a n t d i s t i n c t i o n . E i t h e r 
s c e n a r i o i s o b j e c t i v e l y capable o f p r o d u c i n g s t r e s s . Moreover, 
assuming arguendo t h a t c l a i m a n t had not even been i n f o r m e d t h a t 
poor work performance would r e s u l t i n a demotion, we t h i n k t h a t , 
when viewed " o b j e c t i v e l y , " her poor work performance e v a l u a t i o n and 
d i f f i c u l t i e s b a l a n c i n g t h e cash drawer were r e a l e v ents i n 
themselves which c o u l d cause c l a i m a n t t o f e a r t h a t she would l o s e 
her j o b . 

Next, SAIF argues t h a t c l a i m a n t ' s g e n e r a l f e a r of 
d i s c h a r g e i s the major cause of her mental i l l n e s s and t h e r e f o r e , 
a c c o r d i n g t o the law i n Elwood, su p r a , her c l a i m i s not 
compensable. We d i s a g r e e . 

I n Elwood, the c o u r t d i s t i n g u i s h e d between s t r e s s caused 
by the c i r c u m s t a n c e s of employment and s t r e s s caused by the l o s s of 
a j o b . I t s t a t e d t h a t : 

" [ t ] h e l i n e , we t h i n k , runs between i l l n e s s 
r e s u l t i n g from the s t r e s s of a c t u a l or 
a n t i c i p a t e d unemployment, which i s not 
compensable, and i l l n e s s r e s u l t i n g from the 
c i r c u m s t a n c e s and manner of d i s c h a r g e , 
which can be regarded as events s t i l l 
i n t r i n s i c t o the employment r e l a t i o n s h i p 
b e f o r e t e r m i n a t i o n and can l e a d t o 
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compensation . . . The p r i n c i p l e , however, 
i s t h a t s t r e s s f u l events accompanying the 
d i s c h a r g e can make a r e s u l t i n g i l l n e s s 
compensable; i l l n e s s r e s u l t i n g from the 
mere a c t o f d i s c h a r g e and l o s s of the j o b 
i s n o t . " I d . a t 433 . 

We b e l i e v e t h a t the Elwood d e c i s i o n speaks t o a narrower 
s e t of c i r c u m s t a n c e s , which do not encompass the p r e s e n t case. I t 
a p p l i e s t o those s i t u a t i o n s where a c l a i m a n t i s or w i l l be 
d i s c h a r g e d . Here, c l a i m a n t ' s s t r e s s was not the r e s u l t of imminent 
d i s c h a r g e . Rather, her s t r e s s was r e l a t e d t o the vague t h r e a t of a 
p o s s i b l e d i s c h a r g e due t o poor work performance. That f a c t 
d i s t i n g u i s h e s her s i t u a t i o n from the d i s c h a r g e - r e l a t e d s t r e s s 
addressed by the c o u r t i n Elwood. 

Assuming arguendo t h a t we have drawn the law i n Elwood 
to o n a r r o w l y and i t does i n f a c t a p p l y t o the p r e s e n t case, we 
s t i l l f i n d t h a t c l a i m a n t ' s f e a r of unemployment was not the major 
cause of her mental i l l n e s s . 

I n Timothy R. Delp, 38 Van N a t t a 594 ( 1 9 8 6 ) , the Board 
a p p l i e d the law as o u t l i n e d i n Elwood. I n t h a t case, c l a i m a n t , a 
c u s t o d i a l employe o f the Oregon S t a t e H o s p i t a l , was suspended 
w i t h o u t pay when he r e f u s e d t o p i c k up the s o i l e d l a u n d r y of an 
AIDS p a t i e n t . Ld. a t 595. As a r e s u l t of t h i s i n s u b o r d i n a t i o n , 
c l a i m a n t was t e r m i n a t e d from h i s j o b ; he s u b s e q u e n t l y f i l e d a 
s t r e s s c l a i m w i t h the employer. I_d. The Board h e l d t h a t had 
c l a i m a n t ' s s t r e s s r e a c t i o n r e s u l t e d s i m p l y from b e i n g t e r m i n a t e d 
from a j o b , h i s d i s o r d e r would not be compensable. I<3. a t 596. 
The Board found from the r e c o r d , however, t h a t c l a i m a n t ' s s t r e s s 
was a d i r e c t r e s u l t o f the c i r c u m s t a n c e s l e a d i n g t o h i s d i s c h a r g e , 
i . e . , h i s b e i n g o r d e r e d t o handle a c o n t a g i o u s p a t i e n t ' s l a u n d r y . 
I d . C i t i n g Elwood, supra a t 433, the Board concluded t h a t the 
events l e a d i n g t o c l a i m a n t ' s d i s c h a r g e were i n t r i n s i c t o the 
employment r e l a t i o n s h i p b e f o r e t e r m i n a t i o n , and must be c o n s i d e r e d 
when d e t e r m i n i n g the c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m . Delp, 
supra. 

The Delp a n a l y s i s i s h e l p f u l t o us i n r e a c h i n g our 
d e c i s i o n . I n the p r e s e n t case, c l a i m a n t ' s s t r e s s r e a c t i o n was a 
d i r e c t r e s u l t of the c i r c u m s t a n c e s l e a d i n g t o her f e a r of 
unemployment, i . e . , her i n a b i l i t y t o balance the cash drawer and a 
poor work performance e v a l u a t i o n . Claimant would not have been 
a f r a i d of the l o s s of her j o b i n the absence of those 
c i r c u m s t a n c e s . They were i n t r i n s i c t o the employment r e l a t i o n s h i p 
and must be c o n s i d e r e d when d e t e r m i n i n g the c o m p e n s a b i l i t y of her 
c l a i m . The c l a i m i s compensable i n l i g h t o f Dr. Wight's o p i n i o n 
t h a t the b a l a n c i n g problems, poor work performance e v a l u a t i o n , Nazi 
j o k e s and p u b l i c c r i t i c i s m were the major cause of her mental 
i l l n e s s . 

ORDER 

The Referee's o r d e r dated October 12, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and the c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t 
h e a r i n g and on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
reasonable assessed fee of $14,800. 
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JOHN F. ROSS, C l a i m a n t WCB 87-03587 & 86-12704 
B l a c k , Chapman & Webber, C l a i m a n t ' s A t t o r n e y s December 12, 1989 
D a r y l l E. K l e i n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C laimant r e q u e s t s r e v i e w of t h a t p o r t i o n of Referee 
Galloway's o r d e r which found t h a t he was not e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s from J u l y 1 1 , 1986 thro u g h September 23, 1986. 
I n i t s b r i e f , t h e i n s u r e r contends t h a t t h e Referee e r r e d i n 
u p h o l d i n g i t s J u l y 1 1 , 1986 p a r t i a l d e n i a l of c l a i m a n t ' s b l a c k o u t 
s p e l l s s i n c e t h i s d e n i a l had been p r e v i o u s l y s e t a s i d e p u r s u a n t t o 
a January 28, 1987 s t i p u l a t i o n . On r e v i e w , the i s s u e i s . 
e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o h i s neck and 
s h o u l d e r s i n August 1985 w h i l e w o r k i n g as a l o n g h a u l t r u c k d r i v e r . 
H i s work r e q u i r e d t h a t he be a v a i l a b l e t o d r i v e 15 hours per day. 
Claimant was r e l e a s e d f o r r e g u l a r work as of September 9, 1985. 

The c l a i m was c l o s e d by a May 1986 D e t e r m i n a t i o n Order 
which awarded c l a i m a n t temporary d i s a b i l i t y b e n e f i t s o n l y . I n 
A p r i l 1986, c l a i m a n t s u f f e r e d a b l a c k o u t episode and d i z z i n e s s 
s p e l l , which was diagnosed as p o s t concussion syndrome. His 
a t t e n d i n g c h i r o p r a c t o r , Dr. Wehinger, a u t h o r i z e d t i me l o s s on 
A p r i l 28, 1986. 

I n J u l y 1986, the i n s u r e r denied t h i s c o n d i t i o n on the 
b a s i s t h a t i t was not c a u s a l l y r e l a t e d t o h i s o r i g i n a l i n j u r y . By 
a January 1987 s t i p u l a t i o n , t h e i n s u r e r w i t hdrew t h i s d e n i a l and 
accepted t he c o n d i t i o n . F o l l o w i n g acceptance of the A p r i l 1986 
c l a i m , t h e i n s u r e r p a i d temporary d i s a b i l i t y b e n e f i t s . The i n s u r e r 
d i d n o t pay temporary d i s a b i l i t y b e n e f i t s f o r the p e r i o d J u l y 1 1 , 
1986 t h r o u g h September 23, 1986 on the b a s i s o f a J u l y 1986 r e p o r t 
from Dr. Campagna, n e u r o l o g i s t , which r e l e a s e d c l a i m a n t f o r r e g u l a r 
work. 

P r i o r t o t h i s , i n May 1986, Dr. Wehinger, c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , had r e l e a s e d c l a i m a n t f o r m o d i f i e d work w i t h 
the r e s t r i c t i o n t h a t c l a i m a n t work o n l y 8 t o 10 hours per day. 
Claimant r e p o r t e d these r e s t r i c t i o n s t o the employer. However, the 
o n l y employment a v a i l a b l e r e q u i r e d c l a i m a n t t o work 15 hours per 
day. When a p p r i s e d of t h i s , Dr. Wehinger r e p o r t e d t h a t c l a i m a n t 
c o u l d not work beyond h i s s t a t e d r e s t r i c t i o n s . Claimant d i d n o t 
r e t u r n t o work w i t h the employer. He accepted employment, as a 
l o n g h a u l d r i v e r w o r k i n g 15 hours per day, w i t h a d i f f e r e n t 
employer on September 23, 1986. 

I n a March 1987 d e n i a l l e t t e r t h e i n s u r e r r e i t e r a t e d t h a t 
i t was not r e s p o n s i b l e f o r wage l o s s on the b a s i s o f Dr. Campagna*s 
J u l y 1986 r e l e a s e t o work. 

FINDINGS OF ULTIMATE FACT 

Claimant was not m e d i c a l l y s t a t i o n a r y on J u l y 1 1 , 1986. 

Claimant had not been r e l e a s e d t o r e g u l a r work on 
J u l y 1 1 , 1986 by h i s a t t e n d i n g p h y s i c i a n . 

Claimant was d i s a b l e d from p e r f o r m i n g h i s r e g u l a r work 
between J u l y 1 1 , 1986 and September 23, 1986. 
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Claimant r e t u r n e d t o r e g u l a r work on September 23, 1986. 

CONCLUSIONS OF LAW 

At the o u t s e t , we agree w i t h the p a r t i e s t h a t the Referee 
e r r e d i n u p h o l d i n g t h e J u l y 1 1 , 1986 p a r t i a l d e n i a l . The p a r t i e s 
had p r e v i o u s l y s t i p u l a t e d t h a t the d e n i a l was r e s c i n d e d . 
A c c o r d i n g l y , t h e a f o r e m e n t i o n e d p o r t i o n o f the Referee's o r d e r i s 
r e v e r s e d . We now t u r n t o the m e r i t s of the temporary d i s a b i l i t y 
b e n e f i t s i s s u e . 

The Referee concluded t h a t c l a i m a n t was not e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s from J u l y 1 1 , 1986 thro u g h 
September 23, 1986. The Referee reasoned t h a t c l a i m a n t had been 
found a b l e t o r e t u r n t o work w i t h o u t r e s t r i c t i o n s by h i s t r e a t i n g 
p h y s i c i a n d u r i n g t h i s t i m e p e r i o d . We d i s a g r e e . 

ORS 656.268 r e q u i r e s temporary d i s a b i l i t y b e n e f i t s t o be 
p a i d u n t i l c l a i m a n t i s both r e l e a s e d t o work and m e d i c a l l y 
s t a t i o n a r y , or r e t u r n s t o r e g u l a r work. See e.g. F a z z o l a r i v. 
U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 595 on re c o n , 
93 Or App 103, r e v den 307 Or 236 (198 8 ) . Unless the t r e a t i n g 
p h y s i c i a n r e l e a s e s a c l a i m a n t f o r r e t u r n t o the j o b he h e l d a t the 
time o f h i s i n j u r y , a c l a i m a n t has not been r e l e a s e d t o r e t u r n t o 
h i s r e g u l a r work. Georgia P a c i f i c v. A w m i l l e r , 64 Or App 56, 60 
(19 8 3 ) . 

As a p r e l i m i n a r y m a t t e r , an i n j u r e d worker can have o n l y 
one a t t e n d i n g p h y s i c i a n . ORS 656.005(13); OAR 436-10-060(2). 
Dr. Wehinger f i l l e d o u t the f i r s t m e d ical t r e a t m e n t form i n r e g a r d 
t o c l a i m a n t ' s o r i g i n a l i n j u r y . He t h e r e a f t e r s u p p l i e d s u p p l e m e n t a l 
r e p o r t s on a c o n t i n u o u s b a s i s . There i s no change o f p h y s i c i a n 
form i n the r e c o r d t h a t would i n d i c a t e t h a t c l a i m a n t had changed 
h i s a t t e n d i n g p h y s i c i a n . A c c o r d i n g l y , we f i n d t h a t Dr. Wehinger i s 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n w i t h i n the meaning of 
ORS 656.005(13). 

I n May 1986, Dr. Wehinger r e l e a s e d c l a i m a n t t o work, 
e x p r e s s l y c o n d i t i o n e d on an 8 t o 10 hour workday. The employer 
i n f o r m e d c l a i m a n t t h a t t h e r e was no work a v a i l a b l e w i t h i n those 
r e s t r i c t i o n s . Dr. Wehinger then r e p o r t e d t h a t s i n c e c l a i m a n t ' s j o b 
s i t u a t i o n r e q u i r e d work beyond h i s r e s t r i c t i o n s , he would not be 
ab l e t o work f o r the employer a t t h a t t i m e . 

I n l i g h t o f these f a c t s , we f i n d t h a t c l a i m a n t was 
n e i t h e r r e l e a s e d f o r h i s r e g u l a r work nor m e d i c a l l y s t a t i o n a r y 
between J u l y 1 1 , 1986 and September 23, 1986. Moreover, he was 
d i s a b l e d from p e r f o r m i n g t h a t r e g u l a r work. A c c o r d i n g l y , he i s 
e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s d u r i n g t h a t time p e r i o d . 

ORDER 

The Referee's o r d e r , dated November 10, 1987, i s 
r e v e r s e d . The i n s u r e r ' s J u l y 1 1 , 1986 d e n i a l i s s e t a s i d e i n 
accordance w i t h t h e January 28, 1987 s t i p u l a t i o n . Claimant i s 
awarded temporary d i s a b i l i t y b e n e f i t s from J u l y 1 1 , 1986 t h r o u g h 
September 23, 1986. Cl a i m a n t ' s counsel i s awarded 25 p e r c e n t o f 
the i n c r e a s e d compensation c r e a t e d by t h i s award, not t o exceed 
$3,000. A c l i e n t - p a i d f e e , not t o exceed $208, i s approved. 
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RITA L . SHEPHERD, C l a i m a n t WCB 87-02557 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y December 12, 1989 
R i c k Dawson ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Claimant r e q u e s t s review of Referee Brazeau's order which 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a c e r v i c a l - t h o r a c i c s p i n e c o n d i t i o n . We r e v e r s e . 

ISSUE 

C o m p e n s a b i l i t y o f a g g r a v a t i o n c l a i m f o r c e r v i c a l - t h o r a c i c 
s p i n e c o n d i t i o n . 

FINDINGS OF FACT 

Cl a i m a n t , a p s y c h i a t r i c a i d e , compensably i n j u r e d her 
neck, back and r i g h t s h o u l d e r on January 6, 1984. The d i a g n o s i s 
was c e r v i c a l - t h o r a c i c s t r a i n and r i g h t s houlder s t r a i n . Claimant 
a l s o had low back p a i n . She was r e l e a s e d from work and t r e a t e d 
c o n s e r v a t i v e l y . She has not worked f o r the employer s i n c e the 
i n j u r y . 

The c l a i m was accepted by SAIF and c l o s e d by 
D e t e r m i n a t i o n Order on June 18, 1984 w i t h no permanent d i s a b i l i t y 
award. By s t i p u l a t e d agreement dated January 7, 1985, c l a i m a n t was 
awarded 15 p e r c e n t unscheduled permanent d i s a b i l i t y f o r the neck 
and r i g h t s houlder c o n d i t i o n . We do not f i n d t h a t the s t i p u l a t e d 
agreement contemplated t h a t c l a i m a n t would e x p e r i e n c e f u t u r e 
symptomatic f l a r e - u p s . 

Claimant s u b s e q u e n t l y r e c e i v e d v o c a t i o n a l r e h a b i l i t a t i o n 
and, t h r o u g h her own e f f o r t s , secured a f u l l - t i m e b a r t e n d i n g j o b i n 
October, 1985. The l i f t i n g r e q u i r e d i n t h a t j o b caused her back 
p a i n t o i n c r e a s e . She l e f t work a f t e r f o u r months due t o the 
i n c r e a s e i n p a i n . She then worked as a s u p e r v i s o r i n her mother's 
n u r s i n g home from J u l y t o December, 1986. No l i f t i n g was r e q u i r e d 
i n t h a t j o b . 

On November 7, 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. T a y l o r , a c h i r o p r a c t o r , f o r headaches, d i z z i n e s s , p a i n i n the 
neck, m i d d l e back, r i g h t shoulder and arm, and l o s s of arm 
s t r e n g t h . Claimant a l s o had myospasms from T5 t h r o u g h C6. T a y l o r 
r e s t r i c t e d c l a i m a n t from any type of l i f t i n g , p a r t i c u l a r l y over 
s h o u l d e r l e v e l . At t h a t t i m e , c l a i m a n t was capable of p e r f o r m i n g 
l i g h t work o n l y . 

Claimant improved w i t h t r e a t m e n t and, by December 1, 
1986, her c o n d i t i o n had e s s e n t i a l l y s t a b i l i z e d and was n e a r i n g 
m e d i c a l l y s t a t i o n a r y s t a t u s . At t h a t t i m e , she had some p a i n i n 
the neck, upper back and low back. There were no spasms. 
Treatment was l i m i t e d t o the p e l v i s , T2, C6, upper t r a p e z i u s , and 
s p l e n i u s c a p i t i s . 

On December 7, 1986, c l a i m a n t was i n v o l v e d i n an 
o f f - t h e - j o b auto a c c i d e n t . She subsequently saw Dr. T a y l o r w i t h 
i n c r e a s e d symptoms i n her neck, upper back and low back. 

Claimant f i l e d a c l a i m f o r a g g r a v a t i o n of the compensable 
1984 i n j u r y . SAIF denied t h a t c l a i m on February 6, 1987. 
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FINDINGS OF ULTIMATE FACT 

Since the January 1985 s t i p u l a t i o n , c l a i m a n t has 
ex p e r i e n c e d a symptomatic e x a c e r b a t i o n of her low back c o n d i t i o n , 
r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . The compensable 1984 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of t h a t e x a c e r b a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , c l a i m a n t contended t h a t she s u f f e r e d a 
compensable a g g r a v a t i o n f o l l o w i n g the January, 1985 s t i p u l a t i o n , 
and she r e q u e s t e d reopening of her c l a i m as of November. 7, 1986, 
the date she began t r e a t i n g w i t h Dr. T a y l o r . The Referee 
d i s a g r e e d , f i n d i n g t h a t c l a i m a n t had not proven e i t h e r a worsening 
of her c o n d i t i o n o r a c a u s a l r e l a t i o n s h i p between the worsening and 
the compensable i n j u r y . We d i s a g r e e w i t h the Referee's f i n d i n g s 
and d e c i s i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must 
show: (1) a compensable worsening of her low back c o n d i t i o n s i n c e 
the l a s t arrangement o f compensation by s t i p u l a t i o n i n January, 
1985; and (2) a m a t e r i a l r e l a t i o n s h i p between the worsening and her 
compensable i n j u r y . ORS 656.273(1); Grable v. Weyerhaeuser 
Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Smith v. SAIF, 302 Or 396 
(1986) . 
Worsened C o n d i t i o n 

I n t h e c o n t e x t o f an a g g r a v a t i o n a n a l y s i s , "worsening" 
means i n c r e a s e d symptoms, or a worsened u n d e r l y i n g c o n d i t i o n , 
r e s u l t i n g i n a di m i n i s h m e n t o f e a r n i n g c a p a c i t y . Smith, supra. 
I f the January, 1985 s t i p u l a t i o n a n t i c i p a t e d f u t u r e symptomatic or 
p a t h o l o g i c a l e x a c e r b a t i o n s , accompanied by a d i m i n i s h e d e a r n i n g 
c a p a c i t y , c l a i m a n t must a l s o prove t h a t : her e a r n i n g c a p a c i t y was 
d i m i n i s h e d l o n g e r or i n g r e a t e r degree than was a n t i c i p a t e d ; or 
t h a t her e a r n i n g c a p a c i t y was d i m i n i s h e d t o the e x t e n t of t o t a l 
d i s a b i l i t y , and r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y 
or i n p a t i e n t h o s p i t a l i z a t i o n . P e r r y v. SAIF, 307 Or 654, on rem 
99 Or App 52 ( 1 9 8 9 ) ; Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 
91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 (December 8, 
1989). 

Claimant' t e s t i f i e d t h a t her symptoms had i n c r e a s e d s i n c e 
the January, 1985 s t i p u l a t i o n . Her t e s t i m o n y was supporte d by 
Dr. T a y l o r , her t r e a t i n g c h i r o p r a c t o r s i n c e November, 1986. T a y l o r 
r e p o r t e d t h a t , d u r i n g h i s i n i t i a l e x a m i n a t i o n , c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . She complained o f p a i n i n her neck, m i d d l e 
back, low back, r i g h t s h o u l d e r , arm and hand. She a l s o had 
myospasms a l o n g her upper back. Based on x-rays and the 
e x a m i n a t i o n , T a y l o r opined t h a t her neck c o n d i t i o n had d e t e r i o r a t e d . 

A c o n t r a r y o p i n i o n was o f f e r e d by Dr. Pete r s o n , a 
c h i r o p r a c t o r who conducted an independent medical e x a m i n a t i o n (IME) 
on January 2 1 , 1987. Peterson opined t h a t t h e r e had been no 
m a t e r i a l worsening of c l a i m a n t ' s c o n d i t i o n . However, we are most 
persuaded by T a y l o r ' s o p i n i o n . He was the o n l y p h y s i c i a n t o 
examine c l a i m a n t d u r i n g the p e r i o d of the a l l e g e d worsening i n 
November, 1986.. Moreover, as the t r e a t i n g p h y s i c i a n , he had a 
b e t t e r o p p o r t u n i t y t o e v a l u a t e her c o n d i t i o n than d i d Peterson i n 
h i s one-time IME. For t h a t reason, h i s o p i n i o n i s g i v e n g r e a t e r 
w e i g h t . Weiland v. SAIF, 64 Or App 810, 814 (1983). Based on the 
t e s t i m o n i e s o f c l a i m a n t and Dr. T a y l o r , we are persuaded t h a t 
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c l a i m a n t e x p e r i e n c e d an i n c r e a s e i n symptoms a f t e r the l a s t 
arrangement o f compensation. 

We are f u r t h e r persuaded t h a t the i n c r e a s e i n symptoms 
r e s u l t e d i n a d d i t i o n a l l o s s of c l a i m a n t ' s a b i l i t y t o work i n 
p o s i t i o n s r e q u i r i n g l i f t i n g . She t e s t i f i e d t h a t she had been 
w o r k i n g as a b a r t e n d e r f o r f o u r months, b e f o r e worsening back p a i n 
f o r c e d her t o q u i t . She t e s t i f i e d t h a t she was no l o n g e r able t o 
p e r f o r m the e x t e n s i v e l i f t i n g r e q u i r e d , due t o the worsening p a i n . 
Dr. T a y l o r t e s t i f i e d t h a t c l a i m a n t was capable o f l i g h t work o n l y , 
w i t h r e s t r i c t i o n s a g a i n s t any ty p e of l i f t i n g . These l i m i t a t i o n s , 
though temporary and a l t h o u g h not p r e c l u d i n g her e n t i r e l y from 
w o r k i n g , reduced c l a i m a n t ' s a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment i n the broad f i e l d o f g e n e r a l o c c u p a t i o n s , r e s u l t i n g i n 
a l o s s o f e a r n i n g c a p a c i t y . See ORS 656.214(5). 

We t u r n t o whether the January, 1985 s t i p u l a t i o n 
a n t i c i p a t e d f u t u r e symptomatic or p a t h o l o g i c a l e x a c e r b a t i o n s , 
accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . The language of the 
agreement i t s e l f i s s i l e n t on t h a t q u e s t i o n . Moreover, aside from 
a Form 827 ( F i r s t M e d i c a l R eport) completed i n January, 1984, the 
r e c o r d i s d e v o i d of any med i c a l evidence e x i s t i n g a t the time of 
the J a n u ary, 1985 s t i p u l a t i o n . The Form 827 does not r e f l e c t any 
a n t i c i p a t i o n o f f u t u r e symptomatic f l a r e - u p s . We conclude t h a t 
t h e r e i s no evidence t o su p p o r t a f i n d i n g t h a t f u t u r e symptomatic 
f l a r e - u p s were contemplated by the January, 1985 s t i p u l a t i o n . 

Because no symptomatic f l a r e - u p s were contemplated by the 
p r i o r arrangement of compensation, any f l a r e - u p r e s u l t i n g i n 
d i m i n i s h e d e a r n i n g c a p a c i t y i s a t l e a s t a temporary worsening. 
Gwynn, sup r a . A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a worsening of 
her low back c o n d i t i o n s i n c e the l a s t arrangement of compensation. 

Causal R e l a t i o n s h i p 

Claimant t e s t i f i e d t h a t her symptoms from the compensable 
i n j u r y p e r s i s t e d and e v e n t u a l l y worsened a f t e r the s t i p u l a t i o n . 
Dr. T a y l o r r e p o r t e d the i n c r e a s e d symptoms and opined t h a t t h e 
c e r v i c a l c o n d i t i o n had indeed d e t e r i o r a t e d by November, 1986. 
Al t h o u g h T a y l o r opined t h a t c l a i m a n t ' s o b e s i t y was "the main 
a g g r a v a t i n g f a c t o r of [ h e r ] i n d u s t r i a l i n j u r y , " i t i s c l e a r from 
T a y l o r ' s t e s t i m o n y t h a t t h e i n d u s t r i a l i n j u r y i t s e l f remained a 
m a t e r i a l c o n t r i b u t i n g cause of the worsening symptoms. Moreover, 
t h e r e was no evidence o f any i n t e r v e n i n g i n j u r y s u f f e r e d between 
the t i m e o f the s t i p u l a t i o n and T a y l o r ' s e x a m i n a t i o n i n November, 
1986. 

C o n t r a r y o p i n i o n s were o f f e r e d by Dr. Peterson and 
Dr. B o l i n , a c o n s u l t i n g c h i r o p r a c t o r who examined c l a i m a n t once i n 
January, 1987. B o l i n opined t h a t c l a i m a n t ' s low back p a i n was 
"almost t o t a l l y r e l a t e d t o o b e s i t y , " w h i l e Peterson r e l a t e d the 
p a i n t o o b e s i t y and " p o s s i b l e " d e g e n e r a t i v e d i s c disease a t L5-S1. 
We are not persuaded by t h e i r o p i n i o n s . F i r s t , we note t h a t a mere 
p o s s i b i l i t y o f d i s c disease i s not enough t o prove w i t h reasonable 
c e r t a i n t y t h a t such a c o n d i t i o n a c t u a l l y e x i s t s . See Gormley v. 
SAIF, 52 Or App 1055, 1059-60 ( 1 9 8 1 ) . F u r t h e r , we found 
Dr. T a y l o r ' s o p i n i o n more p e r s u a s i v e f o r the same reasons discu s s e d 
p r e v i o u s l y , i . e . , h i s ex a m i n a t i o n s were c l o s e r i n time t o the 
a l l e g e d worsening i n November, 1986, and h i s s t a t u s as t r e a t i n g 
p h y s i c i a n g i v e s h i s c o n c l u s i o n s g r e a t e r w e i g h t . For these reasons, 
we are s a t i s f i e d t h a t c l a i m a n t has s u s t a i n e d her burden of p r o v i n g 
t h a t the compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f 
her worsened c o n d i t i o n . _ 9 ^ i 7 _ 



Claimant has, t h e r e f o r e , e s t a b l i s h e d both the c a u s a t i o n 
and the worsening elements of her a g g r a v a t i o n c l a i m . A c c o r d i n g l y , 
she has e s t a b l i s h e d a compensable a g g r a v a t i o n o f her 1984 i n j u r y . 

F i n a l l y , c l a i m a n t ' s counsel i s e n t i t l e d t o a r e a s o n a b l e , 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s rendered a t h e a r i n g and on 
Board r e v i e w . ORS 656.386(1); OAR 438-15-055(2). Such a fee i s 
d e f i n e d as an "assessed f e e . " OAR 438-15-005(2). However, we 
cannot award an assessed f ee unless c l a i m a n t ' s a t t o r n e y f i l e s a 
statement o f s e r v i c e s . OAR 438-15-010(5). Because no statement of 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e s h a l l not be 
awarded. OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r dated September 28, 1987 i s 
r e v e r s e d . The SAIF C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l i s s e t a s i d e 
and the c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. 

FRANCES N. SIMS, C l a i m a n t WCB 87-03028 
S e l l e r s & J a c o b s , C l a i m a n t ' s A t t o r n e y s December 12, 1989 
T e r r a l l & M i l l e r , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee McGeorge's or d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c u r r e n t m e d i c a l 
s e r v i c e s c l a i m f o r a c e r v i c a l c o n d i t i o n ; and (2) assessed a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l . On 
re v i e w , t h e i s s u e s a re med i c a l s e r v i c e s , p e n a l t i e s , and a t t o r n e y 
f e e s . We r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s of Fact" w i t h the 
f o l l o w i n g u l t i m a t e f i n d i n g o f f a c t . 

C l a i m a n t ' s 1979 compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f her c u r r e n t need f o r medical t r e a t m e n t o f 
her c e r v i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n of the Referee's "Opinion" which 
set a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m . 

On the p e n a l t y and a t t o r n e y fee i s s u e , the Referee found 
the i n s u r e r ' s conduct i n denying the medical s e r v i c e s t o be 
unreasonable, and assessed a p e n a l t y of 15 p e r c e n t and an a t t o r n e y 
fee of $300. The i n s u r e r argues t h a t i t s conduct was not 
unreasonable, g i v e n the l e n g t h o f time between the 1980 c l o s u r e o f 
c l a i m a n t ' s 1979 n o n d i s a b l i n g i n j u r y c l a i m and c l a i m a n t ' s 1986 
med i c a l s e r v i c e s c l a i m , and the i n f o r m a t i o n a v a i l a b l e t o i t a t the 
time of i t s d e n i a l . We agree. 

P e n a l t i e s and a t t o r n e y fees may be assessed when a 
c a r r i e r "unreasonably d e l a y s or unreasonably r e f u s e s t o pay 
compensation." ORS 656.262(10); ORS 656 . 3 8 2 ( 1 ) . The 
reasonableness o f a c a r r i e r ' s d e n i a l o f compensation must be 
gauged based upon t he i n f o r m a t i o n a v a i l a b l e t o the c a r r i e r a t the 
time o f i t s d e n i a l * Brown v. Argonaut Insurance Company, 

-2318-



93 Or App 588(1988); P r i c e v. SAIF, 73 Or App 123, 126 n. J 
( 1 9 8 5 ) ; Mt. Mazama Plywood Co. v. B e a t t i e , 62 Or App 355, 358 
(1 9 8 3 ) . 

Here, c l a i m a n t s u f f e r e d a compensable c e r v i c a l i n j u r y i n 
1979. She l a s t s u b m i t t e d a medical s e r v i c e s c l a i m f o r t h i s 
c o n d i t i o n i n 1980. The i n s u r e r d i d not r e c e i v e another m e d i c a l 
s e r v i c e s c l a i m u n t i l September, 1986. From the i n i t i a l r e p o r t s 
r e c e i v e d , t h e i n s u r e r c o u l d have reasonably concluded t h a t 
c l a i m a n t was be i n g t r e a t e d f o r a new i n j u r y s u s t a i n e d when 
c l a i m a n t stumbled on a si d e w a l k i n September 1986. T h e r e f o r e , we 
do n o t f i n d t h a t the i n s u r e r ' s i n i t i a l d e n i a l was unreasonable. 

F i n a l l y , i n i t s b r i e f on re v i e w , the i n s u r e r r e q u e s t s 
t h a t we s p e c i f i c a l l y address whether i t s d e n i a l i s v a l i d r e g a r d i n g 
a u r i n a r y s p o t t i n g c o n d i t i o n mentioned i n c e r t a i n m e d i c a l 
r e p o r t s . The r e c o r d i n d i c a t e s t h a t t h i s i s s u e was never r a i s e d a t 
h e a r i n g , nor i n the i n s u r e r ' s f o r m a l r e q u e s t f o r r e v i e w . We 
t h e r e f o r e d e c l i n e t o address the i s s u e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a fee f o r s e r v i c e s on 
re v i e w c o n c e r n i n g the c o m p e n s a b i l i t y i s s u e . See ORS 65.6.382 ( 2 ) . 
However, no fee has been awarded because no statement o f s e r v i c e s 
has been s u b m i t t e d . See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r dated December 8, 1987, i s r e v e r s e d 
i n p a r t . That p o r t i o n which assessed a p e n a l t y and a t t o r n e y f ee 
f o r an unreasonable d e n i a l i s r e v e r s e d . The remainder of the 
Referee's o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed 
$1,153, i s approved. 
DELBERT W. SMITH, Claimant WCB 86-15272 
Max Rae, C l a i m a n t ' s A t t o r n e y s December 12, 1989 
G a r y H a l l m a r k ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C laimant r e q u e s t s r e v i e w o f Referee Howell's o r d e r 
t h a t : (1) found t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
c l a i m was not p r e m a t u r e l y c l o s e d ; (2) a f f i r m e d a D e t e r m i n a t i o n 
Order award o f 5 p e r c e n t (7.5 degrees) scheduled permanent 
d i s a b i l i t y f o r l o s s o f use or f u n c t i o n o f the r i g h t f o r e a r m ; and 
(3) awarded a $25 i n s u r e r - p a i d a t t o r n e y f ee f o r s e r v i c e s rendered 
i n o b t a i n i n g payment o f p r e s c r i b e d v i t a m i n s and z i n c . On r e v i e w , 
the i s s u e s a re premature c l a i m c l o s u r e , permanent d i s a b i l i t y , and 
a t t o r n e y f e e s . 

We a f f i r m t h e order of the Referee w i t h the f o l l o w i n g 
comment. I n d e c i d i n g the premature c l o s u r e i s s u e , the Referee 
s t a t e d : "The d e t e r m i n a t i o n o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y 
s t a t u s i s made based upon evidence a v a i l a b l e a t the time of 
c l o s u r e , not upon subsequent developments." We d i s a g r e e w i t h t h a t 
s t a t e m e n t of the law. The d e c i s i v e i n q u i r y i s c l a i m a n t ' s 
c o n d i t i o n a t the time o f c l o s u r e , w i t h o u t r e s p e c t t o subsequent 
changes i n h i s c o n d i t i o n . However, the Referee may c o n s i d e r 
evidence not a v a i l a b l e t o the E v a l u a t i o n S e c t i o n a t c l o s u r e i n 
d e t e r m i n i n g c l a i m a n t ' s c o n d i t i o n a t t h a t t i m e . Schuening v. J. R. 
Si m p l o t & Co., 84 Or App 622, r e v den 303 Or 590 (19 8 7 ) . 

ORDER 

The Referee's order dated August 5, 1987 i s a f f i r m e d . 
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REID E. STOTTS, C l a i m a n t WCB 87-18738 
R o b e r t J . T h o r b e c k , C l a i m a n t ' s A t t o r n e y December 12, 1989 
G a i l M. Gage ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee H e t t l e ' s 
o r d e r which s e t as i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant worked f o r SAIF's i n s u r e d as a Leasing 
Counselor f o r s u b s i d i z e d housing. His work i n c l u d e d i n t e r v i e w i n g 
p r o s p e c t i v e r e n t e r s , e n f o r c i n g l e a s e r u l e s , c o l l e c t i n g r e n t and 
sometimes e v i c t i n g t e n a n t s . 

Because c l a i m a n t f e l l behind i n h i s j o b d u t i e s , such as 
housekeeping i n s p e c t i o n , w r i t i n g n e w s l e t t e r s and s c h e d u l i n g 
m e e t i n g s , h i s s u p e r v i s o r began t o r e c e i v e c o m p l a i n t s from o t h e r 
agencies. A f t e r about 9 months, the s u p e r v i s o r began t o send 
memos r e g a r d i n g c l a i m a n t ' s j o b d u t i e s , and they s u b s e q u e n t l y met 
t o d i s c u s s i m p r o v i n g h i s j o b performance. 

A f t e r p r o v i d i n g n o t i c e t h a t d i s m i s s a l was under 
c o n s i d e r a t i o n , the employer h e l d a p r e - t e r m i n a t i o n h e a r i n g i n 
which i t was determined t h a t c l a i m a n t had been i n s u b o r d i n a t e and 
i n e f f i c i e n t and had f a i l e d t o demonstrate s u f f i c i e n t d i l i g e n c e and 
a t t e n t i o n t o h i s d u t i e s . C l a i m a n t ' s e v e n t u a l t e r m i n a t i o n f o r 
cause was uphe l d . 

A f t e r b e i n g n o t i f i e d o f h i s t e r m i n a t i o n , c l a i m a n t became 
upset and unable t o s l e e p . Claimant t r e a t e d w i t h Dr. Mead, 
p s y c h i a t r i s t . Dr. Mead r e l e a s e d c l a i m a n t from work f o r a t e n day 
p e r i o d , f o l l o w i n g which c l a i m a n t f i l e d a c l a i m f o r mental s t r e s s 
a r i s i n g o u t o f h i s employment w i t h SAIF's i n s u r e d . I n December, 
1987, SAIF deni e d c l a i m a n t ' s s t r e s s c l a i m , s t a t i n g t h a t the 
c o n d i t i o n was not r e l a t e d t o h i s work w i t h i t s i n s u r e d . 

ULTIMATE FINDING OF FACT 

Claimant was not asked t o v i o l a t e r u l e s or p e r f o r m 
i l l e g a l a c t s as a c o n d i t i o n of h i s employment. Real events a t 
work were not the major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
s t r e s s - r e l a t e d c o n d i t i o n . 

CONCLUSIONS OF LAW 

The Referee found c l a i m a n t ' s s t r e s s c l a i m was 
compensable due t o the f a c t t h a t work c o n d i t i o n s were the major 
c o n t r i b u t i n g cause of h i s mental s t r e s s c o n d i t i o n . We d i s a g r e e . 

Claims f o r b e n e f i t s a r i s i n g o u t of s t r e s s - c a u s e d mental 
d i s o r d e r s a re compensable i f they f l o w from o b j e c t i v e l y e x i s t i n g 
c o n d i t i o n s o f the worker's employment and those work c o n d i t i o n s , 
when compared t o non-employment c o n d i t i o n s , are the major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s mental d i s o r d e r . McGarrah v. 
SAIF, 296 Or 145, 166 (1 9 8 3 ) . Claimant's r e a c t i o n t o the work 
events need not have been reasonable or r a t i o n a l . I f c l a i m a n t 
r e a c t e d t o r e a l e v e n t s , he has a b a s i s f o r a s t r e s s c l a i m . See 
Leary v. P a c i f i c Northwest B e l l , 67 Or App 766 (198 4 ) . 
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The Referee concluded t h a t c l a i m a n t ' s i n a b i l i t y t o 
pe r f o r m h i s j o b was r e a l and l e d t o memos and meetings w i t h h i s 
s u p e r v i s o r and e v e n t u a l l y t o h i s t e r m i n a t i o n . N o t i n g t h a t both 
d o c t o r s who had examined c l a i m a n t had found t h a t c l a i m a n t ' s work 
was the major c o n t r i b u t i n g cause of h i s s t r e s s c o n d i t i o n , the 
Referee agreed and found the c l a i m t o be compensable. 

SAIF contends t h a t c l a i m a n t ' s c o n d i t i o n i s not 
compensable, s i n c e h i s s t r e s s arose from f i c t i o n a l e v e n t s , r a t h e r 
than r e a l events or c o n d i t i o n s of work. I n Leary v. P a c i f i c 
Northwest B e l l , s upra, a mental s t r e s s c l a i m was found not 
compensable even though some of the s t r e s s - c a u s i n g c o n d i t i o n s were 
r e a l and o t h e r s were imagined. 

SAIF argues t h a t the m a j o r i t y o f the f a c t o r s found t o 
have caused s t r e s s , such as a s u p e r v i s o r ' s i n s t r u c t i o n s t o 
i l l e g a l l y e v i c t t e n a n t s , f a l s i f y documents and f o r g e s i g n a t u r e s , 
were f i c t i o n a l e v e n t s . SAIF a l s o p o i n t s out t h a t the Referee 
found t h a t c l a i m a n t ' s b e l i e f t h a t he was bei n g harassed or 
pe r s e c u t e d was a m i s p e r c e p t i o n . 

The i s s u e o f whether c l a i m a n t ' s work a c t i v i t i e s were the 
major cause of h i s s t r e s s c o n d i t i o n i s a complex medical 
q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , 
r e s o l u t i o n of the is s u e t u r n s l a r g e l y on an a n a l y s i s of the 
medical e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
(1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1 9 8 5 ) . 

Both Dr. Mead, the t r e a t i n g d o c t o r , and Dr. Turco, the 
independent medical examiner, found c l a i m a n t ' s j o b t o be the major 
cause of h i s d i s a b l i n g c o n d i t i o n . However, Dr. Mead found t h a t 
the element of c l a i m a n t ' s employment t h a t caused him the most 
s t r e s s was the f a c t t h a t he f e l t t h a t he was d i r e c t e d t o p e r f o r m 
u n l a w f u l a c t i v i t i e s . Dr. Turco a l s o noted c l a i m a n t ' s statement 
t h a t the " l a r g e s t p a r t o f the s t r e s s " a t work was the requirement 
t h a t he l i e and f a l s i f y documents. Dr. Turco concluded t h a t 
c l a i m a n t had ex p e r i e n c e d an adjustment d i s o r d e r r e l a t e d t o the 
ci r c u m s t a n c e s a t h i s pl a c e of employment, p a r t i c u l a r l y i n the 
c o n t e x t o f a disagreement he had w i t h h i s former employer as w e l l 
as problems a s s o c i a t e d w i t h what he f e l t was d i s h o n e s t y . 

Having found t h a t c l a i m a n t was not asked t o pe r f o r m 
i l l e g a l a c t s i n the course of h i s employment, we conclude t h a t 
both Dr. Mead and Dr. Turco r e l i e d on u n r e a l p e r c e p t i o n s r e l a t e d 
t o them by c l a i m a n t . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 
28 Or App 473, 476 (1977) ( M e d i c a l o p i n i o n s based on i n a c c u r a t e 
h i s t o r i e s are not p e r s u a s i v e ) . Under the c i r c u m s t a n c e s , we 
t h e r e f o r e f i n d n e i t h e r d o c t o r ' s o p i n i o n t o be p e r s u a s i v e i n 
s u p p o r t i n g c l a i m a n t ' s c o n t e n t i o n t h a t employment c o n d i t i o n s were 
the major c o n t r i b u t i n g cause of h i s mental s t r e s s c o n d i t i o n . 

F i n a l l y , we note t h a t our review of t h i s r e c o r d 
i n d i c a t e s t h a t c l a i m a n t ' s c o m p l a i n t s d i d not a r i s e u n t i l a f t e r he 
r e c e i v e d n o t i c e i n September t h a t he was t o be t e r m i n a t e d and 
requ e s t e d a p r e - t e r m i n a t i o n h e a r i n g . When c l a i m a n t f i r s t saw Dr. 
Mead, he complained of being angry and w o r r i e d , h a v i n g a d i s t u r b e d 
a p p e t i t e , and not being a b l e t o sl e e p f o r t h r e e days a f t e r 
r e c e i v i n g n o t i c e of the h e a r i n g . I n Elwood v. SAIF, 298 Or 429 
(1 9 8 4 ) , the Court h e l d t h a t i l l n e s s r e s u l t i n g from the s t r e s s o f 
a c t u a l or a n t i c i p a t e d unemployment i s not compensable. However, 
n e i t h e r o f the d o c t o r s who examined c l a i m a n t commented on the 
e f f e c t of such s t r e s s upon c l a i m a n t ' s c o n d i t i o n , t h e r e f o r e , i t i s 
not a c o n s i d e r a t i o n i n our d e c i s i o n . 
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ORDER 

The Referee's o r d e r , dated A p r i l 29, 1988, i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and upheld. 

TIMOTHY E . DOOLEY, C l a i m a n t WCB TP-89026 
G a r y K. J e n s e n , C l a i m a n t ' s A t t o r n e y December 13, 1989 
James E. G r i f f i n , A s s i s t a n t A t t o r n e y G e n e r a l T h i r d P a r t y D i s t r i b u t i o n O r d e r 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d 
the Board f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g the " j u s t and 
p r o p e r " d i s t r i b u t i o n of proceeds from a t h i r d p a r t y s e t t l e m e n t . 
See ORS 656.593(3). S p e c i f i c a l l y , the d i s p u t e concerns SAIF's 
a s s e r t i o n t h a t i t i s a p a y i n g agency and, as such, i s e n t i t l e d t o 
a share o f the s e t t l e m e n t proceeds r e s u l t i n g from c l a i m a n t ' cause 
of a c t i o n f o r n e g l i g e n c e stemming from a motor v e h i c l e a c c i d e n t , 
which o c c u r r e d w h i l e c l a i m a n t ' s compensable i n j u r y c l a i m remained 
i n open s t a t u s . We conclude t h a t SAIF i s not e n t i t l e d t o a " t h i r d 
p a r t y " l i e n from the s e t t l e m e n t proceeds. 

FINDINGS OF FACT 

I n June 1986 c l a i m a n t s u s t a i n e d a compensable back 
i n j u r y . He e x p e r i e n c e d p r i m a r i l y low back and l e f t h i p p a i n , but 
a l s o had c o m p l a i n t s i n and about h i s neck and i n t e r s c a p u l a r 
r e g i o n . Treatment was c o n s e r v a t i v e , c o n s i s t i n g of c h i r o p r a c t i c 
m o d a l i t i e s and p a i n c e n t e r s e s s i o n s . 

C l a i m a n t ' s compensable c o n d i t i o n was n e a r i n g a m e d i c a l l y 
s t a t i o n a r y s t a t u s when, i n May 1987, he was i n v o l v e d i n an 
o f f - t h e - j o b motor v e h i c l e a c c i d e n t w i t h another v e h i c l e . As a 
r e s u l t o f t h i s a c c i d e n t , h i s low back, l e f t h i p , and neck 
c o m p l a i n t s i n c r e a s e d . 

C l a i m a n t ' s compensable i n j u r y c l a i m was e v e n t u a l l y 
c l o s e d by a May 1988 D e t e r m i n a t i o n Order. Claimant was awarded 
temporary d i s a b i l i t y from November 1986 t h r o u g h A p r i l 1988. I n 
a d d i t i o n , he was g r a n t e d 10 p e r c e n t unscheduled permanent 
d i s a b i l i t y r e s u l t i n g from h i s compensable back i n j u r y . Claimant 
requested a h e a r i n g c o n c e r n i n g the D e t e r m i n a t i o n Order. However, 
c l a i m a n t s u b s e q u e n t l y w i t h d r e w h i s h e a r i n g r e q u e s t , p r o m p t i n g a 
September 1988 D i s m i s s a l Order. 

Claimant's t r e a t i n g p h y s i c i a n was a b l e t o d i f f e r e n t i a t e 
the m e d i c a l b i l l s a t t r i b u t a b l e t o the motor v e h i c l e a c c i d e n t from 
those r e l a t e d t o the compensable i n j u r y . Consequently, SAIF was 
not b i l l e d f o r medical expenses r e s u l t i n g from the motor v e h i c l e 
a c c i d e n t . However, because o f the a c c i d e n t , c l a i m a n t s u f f e r e d an 
a d d i t i o n a l t h r e e t o f o u r months of temporary d i s a b i l i t y which he 
would not o t h e r w i s e have i n c u r r e d . SAIF p r o v i d e d temporary 
d i s a b i l i t y compensation f o r t h i s a d d i t i o n a l p e r i o d . 

Claimant engaged l e g a l counsel t o e x p l o r e the 
p o s s i b i l i t y of b r i n g i n g s u i t a g a i n s t the d r i v e r of the o t h e r motor 
v e h i c l e . T h e r e a f t e r , a c i v i l a c t i o n f o r n e g l i g e n c e was i n i t i a t e d 
a g a i n s t the o t h e r d r i v e r . 

With SAIF's a p p r o v a l , c l a i m a n t and the o t h e r d r i v e r 
s e t t l e d the cause of a c t i o n f o r $24,593.75. SAIF a s s e r t s a " t h i r d 
p a r t y " l i e n a g a i n s t the r e m a i n i n g proceeds from t h i s s e t t l e m e n t . 
The l i e n i s composed of $5,481.43, which c o n s t i t u t e s some f o u r 
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months o f temporary d i s a b i l i t y compensation. Claimant does not 
c o n t e s t t h e f a c t t h a t the aforementioned amount r e p r e s e n t s f o u r 
months o f temporary d i s a b i l i t y b e n e f i t s . I n s t e a d , he contends 
t h a t the s e t t l e m e n t proceeds are not s u b j e c t t o a " t h i r d p a r t y " 
l i e n . 

ULTIMATE FINDINGS OF FACT 

As a r e s u l t of the' May 1987 motor v e h i c l e a c c i d e n t , 
c l a i m a n t d i d not r e c e i v e a compensable i n j u r y due t o the 
n e g l i g e n c e or wrong of a t h i r d p erson. 

CONCLUSIONS OF LAW 

I f an i n j u r y t o a worker i s due t o the n e g l i g e n c e or 
wrong o f a t h i r d person not i n the same employ, the i n j u r e d worker 
may e l e c t t o seek a remedy a g a i n s t the t h i r d person. ORS 656.154. 
I f a worker r e c e i v e s a compensable i n j u r y due t o the n e g l i g e n c e or 
wrong o f a t h i r d p e rson, e n t i t l i n g the worker under ORS 656.154 t o 
seek a remedy a g a i n s t such t h i r d p e rson, the worker s h a l l e l e c t 
whether t o recover damages from such t h i r d p erson. ORS 656.578. 
The proceeds o f any damages recovered from a t h i r d person by the 
worker s h a l l be s u b j e c t t o a l i e n of the pay i n g agency f o r i t s 
share o f the proceeds. ORS 656.593. 

D e s p i t e the e x i s t e n c e of a noncompensable i n t e r v e n i n g 
i n j u r y , an i n s u r e r remains r e s p o n s i b l e f o r b e n e f i t s so lo n g as the 
compensable i n j u r y remains a m a t e r i a l c o n t r i b u t i n g cause of the 
worker's d i s a b i l i t y and need f o r m e d i c a l , t r e a t m e n t . Grable v. 
Weyerhaeuser Co.,291 Or 387 (1981). Furthermore, the 
consequences o f t r e a t m e n t f o r a compensable i n j u r y or disease are 
themselves compensable. W i l l i a m s v. Gates,,McDonald & Co., 
300 Or 278 (198 5 ) . 

Claimant argues t h a t he d i d not s u s t a i n a "compensable 
i n j u r y due t o the n e g l i g e n c e or wrong of a t h i r d person." See 
ORS 656.578. T h e r e f o r e , he contends t h a t h i s cause of a c t i o n 
a g a i n s t the d r i v e r of the o t h e r v e h i c l e was not s u b j e c t t o 
ORS 656 .576 e_t seg and SAIF i s not e n t i t l e d t o a share o f the 
s e t t l e m e n t proceeds. We agree. 

As p r e v i o u s l y noted,, the proceeds o f any damages 
re c o v e r e d from a t h i r d person are s u b j e c t t o an i n s u r e r ' s l i e n as 
p a y i n g agency, p r o v i d e d t h a t the worker has r e c e i v e d a compensable 
i n j u r y due t o the n e g l i g e n c e or wrong of the t h i r d p erson. 
ORS 656.154; 656.578; 656.593. Here, no c o n t e n t i o n has been made 
t h a t t h e motor v e h i c l e a c c i d e n t was compensable. S i m i l a r l y , t h e r e 
i s no a s s e r t i o n t h a t the a c c i d e n t was a consequence o f c l a i m a n t ' s 
compensable i n j u r y . Consequently, we conclude t h a t any damages 
r e s u l t i n g f rom t h i s a c c i d e n t are not s u b j e c t t o the " t h i r d p a r t y 
r e c o v e r y " s t a t u t e s . 

SAIF a s s e r t s t h a t i t remained r e s p o n s i b l e f o r c l a i m a n t ' s 
d i s a b i l i t y d e s p i t e the motor v e h i c l e a c c i d e n t . Since the e f f e c t s 
o f the a c c i d e n t caused i t t o pay a d d i t i o n a l temporary d i s a b i l i t y 
b e n e f i t s i t would hot have o t h e r w i s e i n c u r r e d , SAIF submits i t i s 
e n t i t l e d t o recover such c o s t s from the s e t t l e m e n t . 

SAIF bases i t s c o n t e n t i o n s on the f o l l o w i n g m e d i c a l 
e v i d e n c e . Dr. Schachner, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , and 
Dr. R u s s e l l , h i s a t t e n d i n g c h i r o p r a c t o r , have opined t h a t the 
subsequent motor v e h i c l e a c c i d e n t worsened c l a i m a n t ' s compensable 
c o n d i t i o n . Dr. Schachner f u r t h e r concluded t h a t the motor v e h i c l e 

-2323-



a c c i d e n t " p r o b a b l y added a good t h r e e t o f o u r months o f a d d i t i o n a l 
d i s a b i l i t y b e f o r e b r i n g i n g the e n t i r e p i c t u r e back t o premotor 
v e h i c l e a c c i d e n t l e v e l . " Dr. R u s s e l l agreed t h a t c l a i m a n t ' s 
c o n d i t i o n stemmed from the compensable i n j u r y , which had i n a l l 
p r o b a b i l i t y been c o m p l i c a t e d and worsened" by the motor v e h i c l e 
a c c i d e n t . 

We concur w i t h SAIF's assessment t h a t i t remains 
r e s p o n s i b l e f o r any t r e a t m e n t or d i s a b i l i t y f o r which the 
compensable i n j u r y remains a m a t e r i a l c o n t r i b u t i n g f a c t o r . 
G r a b l e , supra. However, t h i s c o n c l u s i o n does not mean t h a t SAIF 
i s e n t i t l e d t o a share o f s e t t l e m e n t proceeds which stem from an 
a c c i d e n t which i s n e i t h e r compensable i n i t s own r i g h t nor as a 
consequence o f a compensable i n j u r y . 

I n c o n c l u s i o n , the r e c o r d e s t a b l i s h e s t h a t SAIF p r o v i d e d 
$5,481.43 i n wo r k e r s ' compensation b e n e f i t s t h a t were s o l e l y 
r e l a t e d t o the motor v e h i c l e a c c i d e n t . Yet, because t h i s a c c i d e n t 
was n e i t h e r a compensable i n j u r y nor the consequence of a 
compensable i n j u r y , SAIF i s not e n t i t l e d t o a share of the 
s e t t l e m e n t proceeds r e s u l t i n g from the a c c i d e n t . See ORS 656.154; 
656.578. 

A c c o r d i n g l y , we h o l d t h a t the SAIF C o r p o r a t i o n i s not 
e n t i t l e d t o a " t h i r d p a r t y " l i e n from the s e t t l e m e n t proceeds. 
Claimant's a t t o r n e y may d i s b u r s e the re m a i n i n g proceeds 
unencumbered by the s t a t u t o r y p r o v i s i o n s of ORS 656.593. 

IT IS SO ORDERED. 
STEPHANIE A. GEE, C l a i m a n t 
R o l l & W e s t m o r e l a n d , C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
D a v i d C. F o r c e , A t t o r n e y 

Dr. B u t t l e r , c l a i m a n t ' s a t t e n d i n g c h i r o p r a c t o r , moves 
the Board f o r an order p e r m i t t i n g him t o i n t e r v e n e as a p a r t y t o 
these p r o c e e d i n g s . The motion i s denied. 

FINDINGS OF FACT 

The Referee's order i s s u e d on October 1 1 , 1989. 
Pursuant t o the Referee's o r d e r , the s e l f - i n s u r e d employer's 
d e n i a l o f c l a i m a n t ' s medical s e r v i c e s c l a i m f o r t r e a t m e n t s 
p r o v i d e d by Dr. B u t t l e r t o the date of the d e n i a l was up h e l d . 
Claimant r e q u e s t e d Board review w i t h i n 30 days o f the Referee's 
o r d e r . 

CONCLUSIONS OF LAW 

Contending t h a t c l a i m a n t ' s i n t e r e s t s are not "congruent" 
w i t h h i s own, Dr. B u t t l e r asks t o be a l l o w e d t o i n t e r v e n e i n t h i s 
p r o c e e d i n g as a " p a r t y . " S p e c i f i c a l l y , Dr. B u t t l e r seeks 
p e r m i s s i o n t o submit a b r i e f on review c o n t e n d i n g t h a t ORS 656.327 
p r o v i d e s the e x c l u s i v e remedy from which an employer can d i s p u t e 
the c o m p e n s a b i l i t y of a medical s e r v i c e s c l a i m . 

To b e g i n , j u r i s d i c t i o n a l q u e s t i o n s are c o n s i d e r e d 
r e g a r d l e s s o f whether the i s s u e has been r a i s e d or argued on 
re v i e w . Thus, we d i s a g r e e w i t h Dr. B u t t l e r * s a s s e r t i o n t h a t he 
must be a l l o w e d t o i n t e r v e n e t o i n s u r e t h a t the j u r i s d i c t i o n a l 
i s s u e w i l l be advanced. . 
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I n any e v e n t , " p a r t y " means a c l a i m a n t f o r compensation, 
the employer of the i n j u r e d worker a t the time of i n j u r y and the 
i n s u r e r , i f any, o f such employer. ORS 656.005(19). An a t t e n d i n g 
p h y s i c i a n i s n ot a p a r t y . See Karen K. Van Santen, 
40 Van N a t t a 63 (198 8 ) . 

Based on the f o r e g o i n g r e a s o n i n g , Dr. B u t t l e r ' s m o t i o n 
f o r i n t e r v e n t i o n I s d e n i e d . We r e t a i n j u r i s d i c t i o n over t h i s 
m a t t e r . Consequently, t h i s o rder i s i n t e r i m and w i l l be 
i n c o r p o r a t e d i n t o our f i n a l , a p p e a l able o r d e r . The p a r t i e s ' 
b r i e f i n g s c h e d u l e . s h a l l c o n t i n u e as p r e v i o u s l y implemented. 

IT IS SO ORDERED. 

JAMES F. H I L L , C l a i m a n t WCB 87-05861 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s December 13, 1989 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members Pe r r y and Howe l l . 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
H e t t l e ' s o r d e r t h a t s e t aside i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t i n excess o f the a d m i n i s t r a t i v e 
g u i d e l i n e s . On r e v i e w , the s o l e i s s u e i s e n t i t l e m e n t t o 
c h i r o p r a c t i c t r e a t m e n t beyond the g u i d e l i n e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n excess o f two 
times per month were not reasonable and necessary medical s e r v i c e s . 

CONCLUSIONS OF LAW 

The Referee found t h a t the medical r e p o r t s of 
Drs. S t e l l f l u g and Knox, combined.with c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y , demonstrated t h a t the a d d i t i o n a l c h i r o p r a c t i c t r e a t m e n t 
was reasonable and necessary. We d i s a g r e e . 

A c l a i m a n t i s e n t i t l e d t o a l l reasonable and necessary 
c u r a t i v e or p a l l i a t i v e m e d i c a l care r e q u i r e d f o r r e c o v e r y from a 
compensable i n j u r y or f o r r e l i e f of p a i n . See ORS 656.245(1); 
West v. SAIF, 74 Or App 317, 320 (1 9 8 5 ) ; Wetzel v. Goodwin Bros., 
50 Or App 101 (1 9 8 1 ) ; McGarry v. SAIF, 24 Or App 883, 888 (1976). 
For example, p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t , on an as-needed 
b a s i s , i s compensable where i t i s necessary t o r e l i e v e severe p a i n 
and p e r m i t c l a i m a n t t o work. West v. SAIF, supra a t 320-21. 
Cla i m a n t has the burden of p r o v i n g t h a t the t r e a t m e n t i s 
reasonable and necessary. McGarry v. SAIF, supra. 

I n d e t e r m i n i n g what i s reasonable and necessary, the 
Board may c o n s i d e r the fr e q u e n c y of t r e a t m e n t . James v. Kemper 
I n s . Co., 81 Or App 80 (1 9 8 6 ) ; Stephen C. Marr, 38 Van N a t t a 1304 
(1 9 8 6 ) . G u i d e l i n e s i s s u e d by the Workers' Compensation D i v i s i o n 
i d e n t i f y two v i s i t s per month, a f t e r the i n i t i a l 60 days, as the 
us u a l f r e q u e n c y of medical s e r v i c e s . OAR 436-10-040(2 ) ( a ) . 
However, a c l a i m a n t i s e n t i t l e d t o t r e a t m e n t i n excess of the 
a d m i n i s t r a t i v e g u i d e l i n e s i f he or she proves ; t h a t the t r e a t m e n t 
i s necessary due t o the n a t u r e of the i n j u r y or t o the process of 
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r e c o v e r y . James v. Kemper, supra a t 82-84; West v. SAIF, supra a t 
320; Kemp v. Worker's Gomp. Dept., 65 Or App 659, 669 (1 9 8 3 ) , 
m o d i f i e d , 67 Or App 270, r e v den~297 Or 227 ( 1 9 8 4 ) . 

A l t h o u g h the Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o the 
c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n , i t w i l l n ot so d e f e r when 
t h e r e a re p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 
64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, 
wit h d r a w n on o t h e r grounds, 37 Van Na t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 
38 Van N a t t a 423 (1986) . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t s u f f e r e d 
from i n t e r m i t t e n t low back and l e g p a i n ; t h e r e were t i m e s , 
however, when he was symptom f r e e . Dr. S t e l l f l u g t r e a t e d him 
t w i c e a week f o r t h a t low back and l e g p a i n . Claimant t e s t i f i e d 
t h a t t h e t r e a t m e n t s helped t o decrease t he p a i n ; he f e l t t h a t t h e 
p a l l i a t i v e e f f e c t s l a s t e d t h r e e or f o u r days. Since c l a i m a n t was 
not w o r k i n g a t the t i m e , however, the t r e a t m e n t s d i d not i n c r e a s e 
h i s a b i l i t y t o s t a y on any p a r t i c u l a r j o b . L i k e w i s e , no evidence 
was p r e s e n t e d t o e s t a b l i s h t h a t c h i r o p r a c t i c t r e a t m e n t s enabled 
c l a i m a n t t o a t t e n d c o l l e g e c l a s s e s . 

Dr. S t e l l f l u g d i d not comment on the reasonableness and 
n e c e s s i t y of c h i r o p r a c t i c t r e a t m e n t s i n excess of two times per 
month. N e i t h e r d i d Dr. Knox. Dr. S t e l l f l u g o n l y s t a t e d t h a t : 
(1) c l a i m a n t ' s type of low back problem was n o t o r i o u s f o r slow 
r e c o v e r y (ex. 2 8 ) ; (2) c l a i m a n t ' s c l i n i c a l f i n d i n g s e x p l a i n e d the . 
t r e a t m e n t he had been r e c e i v i n g (ex. 4 0 ) ; and (3) c l a i m a n t was 
responding t o c o n s e r v a t i v e care (ex. 4 1 ) . S i m i l a r l y , Dr. Knox' 
o p i n i o n t h a t c l a i m a n t was s u f f e r i n g from an apparent i r r i t a t i v e 
L5-S1 r a d i c u l o p a t h y , more prominent on the l e f t t h a n on the r i g h t , 
d i d not address the a p p r o p r i a t e n e s s of c h i r o p r a c t i c t r e a t m e n t . 

On the o t h e r hand, the Western Medical C o n s u l t a n t s 
examined c l a i m a n t i n May 1987 and found t h a t the r e s u l t s of t h a t 
e x a m i n a t i o n were " c o n s i s t e n t w i t h very l i t t l e ongoing problems" 
and f e l t t h a t he had r e c e i v e d maximum improvement from h i s 
i n j u r y . They recommended t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s 
be d i s c o n t i n u e d and t h a t h i s c l a i m be c l o s e d w i t h no permanent 
p a r t i a l i mpairment. They recommended a g a i n s t any f u r t h e r 
t r e a t m e n t , n o t i n g c l a i m a n t ' s tendency t o be dependent upon h i s 
c h i r o p r a c t o r . 

F u r t h e r , c l a i m a n t ' s t e s t i m o n y i n reg a r d t o h i s severe 
p a i n symptoms i s not su p p o r t e d by the medical evidence. Western 
Med i c a l C o n s u l t a n t s noted i n t e r f e r e n c e and i n c o n s i s t e n c i e s w i t h 
the sensory e x a m i n a t i o n . Dr. Wil s o n r e p o r t e d t h a t c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s f a r outweighed any o b j e c t i v e f i n d i n g s . 
A c c o r d i n g l y , t o the e x t e n t t h a t c l a i m a n t ' s t e s t i m o n y does n o t 
comport w i t h the me d i c a l evidence, we do not r e l y on i t . 

I n c o n c l u s i o n , we f i n d no medical evidence t o s u p p o r t 
c o n t i n u e d c h i r o p r a c t i c t r e a t m e n t s i n excess o f the a d m i n i s t r a t i v e 
g u i d e l i n e s . F u r t h e r , we f i n d t h a t c l a i m a n t ' s t e s t i m o n y i n r e g a r d 
t o p a i n symptoms, t o be exaggerated and do not accord i t any 
w e i g h t . T h e r e f o r e , we conclude t h a t c l a i m a n t has not e s t a b l i s h e d 
t h a t h i s c h i r o p r a c t i c t r e a t m e n t s i n excess o f two times per month 
were reasonable and necessary medical s e r v i c e s . 

ORDER 

The Referee's o r d e r dated November 17, 1987 i s r e v e r s e d 
i n p a r t . That p o r t i o n o f the order t h a t s e t aside the i n s u r e r ' s 
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p a r t i a l d e n i a l of c h i r o p r a c t i c t r e a t m e n t s i n excess of the 
a d m i n i s t r a t i v e g u i d e l i n e s and awarded an assessed a t t o r n e y fee i s 
r e v e r s e d . The remainder of the Referee's order i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d fee not t o exceed $703. 

RONALD K. HOBBS, C l a i m a n t WCB 86-08811 
James K. G a r d n e r , C l a i m a n t ' s A t t o r n e y December 13, 1989 
D a v i d 0. Home, D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members Gerner and Cushing. 

Claimant r e q u e s t s review of t h a t p o r t i o n s of Referee 
Tuhy's o r d e r t h a t upheld the i n s u r e r ' s medical s e r v i c e s d e n i a l s of 
h i s March, 1987, low back s u r g e r y . The i n s u r e r c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the Referee's order t h a t s e t a s i d e i t s 
a g g r a v a t i o n d e n i a l . I n a d d i t i o n , the i n s u r e r r e q u e s t s t h a t — 
s h o u l d the Board r e v e r s e on the a g g r a v a t i o n i s s u e and r e i n s t a t e 
i t s d e n i a l — t h a t we remand t o the Referee on the i s s u e o f the 
e x t e n t of c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . I n t h i s 
e v e n t , c l a i m a n t r e q u e s t s t h a t the Board r a t e c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y , and t h a t h i s award sh o u l d be 
g r e a t e r than t h a t p r o j e c t e d by h i s two p r e v i o u s D e t e r m i n a t i o n 
Orders. 

We a f f i r m on the medical s e r v i c e s i s s u e , but r e v e r s e on 
the i s s u e of a g g r a v a t i o n . 

ISSUES 

1. Whether c l a i m a n t ' s low back s u r g e r y of March, 1987, 
was reasonable and necessary t r e a t m e n t m a t e r i a l l y r e l a t e d t o h i s 
March, 1984, compensable i n j u r y . 

2. Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f h i s 
March, 1984, compensable i n j u r y . 

3. Whether c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l award 
of unscheduled permanent d i s a b i l i t y f o r h i s back c o n d i t i o n . 

FINDINGS OF FACT 

Claimant has s u s t a i n e d t h r e e compensable i n j u r i e s t o h i s 
low back: the f i r s t , i n J u l y , 1975; the second, i n February, 
1979; and the l a s t , i n March, 1984. The J u l y , 1975, i n j u r y 
o c c u r r e d w h i l e c l a i m a n t was w o r k i n g f o r a former employer, who i s 
not a p a r t y i n t h i s p r o c e e d i n g . The l a t t e r two i n j u r i e s o c c u r r e d 
w h i l e c l a i m a n t was w o r k i n g f o r the i n s t a n t i n s u r e d . 

S h o r t l y a f t e r c l a i m a n t ' s March, 1984, i n j u r y , he was 
h o s p i t a l i z e d f o r c o m p l a i n t s of low back p a i n . He was examined by 
Dr. B e r k e l e y , a neurosurgeon. B e r k e l e y diagnosed s c i a t i c a and a 
l a t e r a l recess syndrome. On March 26, 1984, c l a i m a n t underwent 
L4-5 decompression s u r g e r y performed by B e r k e l e y . As a r e s u l t , 
h i s s c i a t i c a s u b sided. He c o n t i n u e d , however, t o e x p e r i e n c e 
muscle spasms i n h i s c a l v e s . I n J u l y , 1984, h i s s c i a t i c a 
r e s u r f a c e d f o l l o w i n g a t w i s t i n g i n c i d e n t . He r e t u r n e d t o 
B e r k e l e y . A f t e r a p e r i o d of u n s u c c e s s f u l c o n s e r v a t i v e t r e a t m e n t , 
B e r k e l e y recommended f u r t h e r low back s u r g e r y . 

I n August, 1984, c l a i m a n t was examined by the 
O r t h o p a e d i c C o n s u l t a n t s . The C o n s u l t a n t s found moderate t o severe 
f u n c t i o n a l o v e r l a y and recommended a g a i n s t f u r t h e r s u r g e r y . 
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A few months l a t e r , c l a i m a n t was seen by Dr. Thompson, 
an o r t h o p e d i c s u r g e o n . Although Thompson found l e s s f u n c t i o n a l 
i n t e r f e r e n c e than the C o n s u l t a n t s , he a g r e e d t h a t f u r t h e r s u r g e r y 
was not i n d i c a t e d . 

I n November, 1984, c l a i m a n t was e v a l u a t e d by a p a n e l of 
p h y s i c i a n s a t a p a i n c e n t e r . The p a n e l , i n c l u d i n g a p s y c h o l o g i s t , 
c o n c l u d e d t h a t c l a i m a n t ' s main problems were p s y c h o l o g i c a l and 
t h a t f u r t h e r s u r g e r y was c o n t r a i n d i c a t e d . 

A D e t e r m i n a t i o n Order i s s u e d i n October, 1985, awarding 
a p e r i o d of temporary d i s a b i l i t y and 20 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . S h o r t l y t h e r e a f t e r , c l a i m a n t began a c o u r s e 
i n r e s t a u r a n t management through a v o c a t i o n a l r e h a b i l i t a t i o n 
program. A second D e t e r m i n a t i o n Order i s s u e d i n October, 1986, 
a w a r d i n g f u r t h e r temporary d i s a b i l i t y and an a d d i t i o n a l 5 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 

I n December, 1986, c l a i m a n t c o n s u l t e d Dr. Nash, h i s 
c u r r e n t t r e a t i n g p h y s i c i a n . X - r a y s and an MRI r e v e a l e d : ( 1 ) m i l d 
d i s c n a r r o w i n g a t L4-5 and L5-S1; ( 2 ) d e g e n e r a t i v e d i s c d i s e a s e a t 
L3-4 and L 4 - 5 ; and ( 3 ) f o r a m i n a l s t e n o s i s a t L 4 - 5 . As a r e s u l t of 
t h o s e f i n d i n g s , Nash h o s p i t a l i z e d c l a i m a n t on J a n u a r y 7, 1987, and 
r e q u e s t e d the i n s u r e r ' s a u t h o r i z a t i o n to perform f u r t h e r low back 
s u r g e r y . Thompson reexamined c l a i m a n t w h i l e he was h o s p i t a l i z e d 
and found no s i g n s of a r u p t u r e d d i s c a t L 4 - 5 . A c c o r d i n g to 
Thompson, f u r t h e r s u r g e r y was not w a r r a n t e d , but, i f i t was, i t 
s h o u l d t a k e p l a c e a t L3-4. C l a i m a n t was d i s c h a r g e d from the 
h o s p i t a l on J a n u a r y 16, 1987, a f t e r the i n s u r e r d e c l i n e d to 
a u t h o r i z e Nash's r e q u e s t f o r f u r t h e r s u r g e r y . 

On J a n u a r y 30, 1987, the i n s u r e r i s s u e d a d e n i a l of 
f u r t h e r low back s u r g e r y . A second d e n i a l f o l l o w e d , on 
F e b r u a r y 24, 1987, d e n y i n g an a g g r a v a t i o n . 

I n March, 1987, Nash r e h o s p i t a l i z e d c l a i m a n t and 
performed the u n a u t h o r i z e d s u r g e r y a t L 4 - 5 . A f t e r 10 days of 
h o s p i t a l i z a t i o n , c l a i m a n t was d i s c h a r g e d . 

I n J u l y , 1987, the i n s u r e r i s s u e d a t h i r d d e n i a l , which 
c l a r i f i e d t h a t i t had d e n i e d c l a i m a n t ' s low back s u r g e r y of March, 
1987. 

ULTIMATE FINDINGS OF FACT 

The a d d i t i o n a l low back s u r g e r y performed by Nash i n 
March, 1987, was not r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t . 

C l a i m a n t ' s has not e x p e r i e n c e d a symptomatic or 
p a t h o l o g i c a l e x a c e r b a t i o n , r e s u l t i n g i n d i m i n i s h e d e a r n i n g 
c a p a c i t y s i n c e the l a s t arrangement of compensation i n O c t o b e r , 
1986. 

C l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y does not 
e x c e e d the 25 p e r c e n t p r e v i o u s l y awarded by the October, 1985, and 
O c t o b e r , 1986, D e t e r m i n a t i o n O r d e r s . 

CONCLUSIONS OF LAW 

M e d i c a l S e r v i c e s 

We adopt t h a t p o r t i o n of the R e f e r e e ' s o p i n i o n 
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p e r t a i n i n g to the i s s u e of the c o m p e n s a b i l i t y of c l a i m a n t ' s March, 
1987, s u r g e r y . 

A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a 
compensable w o r s e n i n g of h i s low back c o n d i t i o n s i n c e the l a s t 
arrangement of compensation by D e t e r m i n a t i o n Order i s s u e d O c t o b e r , 
1986. Smith v. S A I F , 302 Or 396 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s 
c o n t e x t means i n c r e a s e d symptoms, or a worsened u n d e r l y i n g 
c o n d i t i o n , r e s u l t i n g i n a d i m inishment of e a r n i n g c a p a c i t y . I d . 
I f the O c t o b e r , 1986 D e t e r m i n a t i o n Order a n t i c i p a t e d f u t u r e 
symptomatic or p a t h o l o g i c a l e x a c e r b a t i o n s , accompanied by a 
d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must a l s o p r ove: ( 1 ) t h a t 
h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r or i n g r e a t e r degree 
than was a n t i c i p a t e d ; or ( 2 ) t h a t h i s e a r n i n g c a p a c i t y was 
d i m i n i s h e d to the e x t e n t of t o t a l d i s a b i l i t y , and r e s u l t e d i n 
14 c o n s e c u t i v e days of t o t a l d i s a b i l i t y or i n p a t i e n t 
h o s p i t a l i z a t i o n . Gwynn v. S A I F , 304 Or 345 ( 1 9 8 7 ) , on rem 
91 Or App 8 4 " ( 1 9 8 8 1 

F i n d i n g t h a t c l a i m a n t had been h o s p i t a l i z e d and, 
a c c o r d i n g to t r e a t i n g p h y s i c i a n Nash, t o t a l l y i n c a p a c i t a t e d f o r 
more than 14 d a y s , the R e f e r e e c o n c l u d e d t h a t c l a i m a n t had 
e s t a b l i s h e d an a g g r a v a t i o n as a m a t t e r of law. We d i s a g r e e w i t h 
w i t h R e f e r e e ' s c o n c l u s i o n . The R e f e r e e f a i l e d to a p p l y the f i r s t 
p a r t of the a g g r a v a t i o n a n a l y s i s s e t f o r t h above. That i s , he d i d 
not f i r s t d e t e r m i n e whether c l a i m a n t e x p e r i e n c e d a symptomatic or 
p a t h o l o g i c a l e x a c e r b a t i o n , r e s u l t i n g i n a d i m inishment of e a r n i n g 
c a p a c i t y , s i n c e the O c t o b e r , 1986 D e t e r m i n a t i o n Order. P e r r y v. 
S A I F , 307 Or 654, on rem 99 Or App 52 ( 1 9 8 9 ) ; Edward D. L u c a s , 
41 Van N a t t a 2272 (December 8, 1 9 8 9 ) . We c o n c l u d e t h a t c l a i m a n t 
has not c a r r i e d h i s burden of p r o o f on t h i s element of the 
a g g r a v a t i o n a n a l y s i s . 

C l a i m a n t was h o s p i t a l i z e d on two d i f f e r e n t o c c a s i o n s by 
t r e a t i n g p h y s i c i a n Nash: 10 days i n J a n u a r y , 1987, and 11 days i n 
March, 1987. A f t e r the i n s u r e r i s s u e d i t s m e d i c a l s e r v i c e s d e n i a l 
of J a n u a r y 30, 1987, c l a i m a n t was d i s c h a r g e d from the h o s p i t a l . 
N o t w i t h s t a n d i n g the i n s u r e r ' s d e n i a l , Nash proceeded w i t h the 
s u r g e r y i n March, 1987. Nash h o s p i t a l i z e d c l a i m a n t , a t l e a s t i n 
p a r t , f o r the purpose of p e r f o r m i n g f u r t h e r low back s u r g e r y . We 
have found above, however, t h a t the f u r t h e r s u r g e r y r e q u e s t e d by 
Nash was not r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t . 

The o n l y m e d i c a l e x p e r t s u p p o r t i n g the view t h a t 
c l a i m a n t s u f f e r e d a worsened c o n d i t i o n i s Nash. I n J a n u a r y , 1987, 
Nash o p i n e d : " [ C l a i m a n t ] has been u n a b l e to be a c t i v e l y employed 
s i n c e December 10, 1986." G e n e r a l l y , we a s s i g n g r e a t e r w e i g h t to 
the o p i n i o n of a c l a i m a n t ' s t r e a t i n g p h y s i c i a n . W e i l a n d v. S A I F , 
63 Or App 810 ( 1 9 8 3 ) . I n t h i s c a s e , however, we f i n d p e r s u a s i v e 
r e a s o n s not to do s o . 

F i r s t , Dr. Nash d i d not o b s e r v e c l a i m a n t u n t i l 
December 10, 1986. He, t h e r e f o r e , d i d not have an o p p o r t u n i t y to 
p e r s o n a l l y o b s e r v e c l a i m a n t ' s c o n d i t i o n p r i o r to the O c t o b e r , 
1986, D e t e r m i n a t i o n Order and t o , then, make a c o m p a r i s o n based on 
f i r s t h a n d knowledge. See Kienow Food S t o r e s v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) . 

Second, Dr. Nash had an i n a c c u r a t e h i s t o r y of c l a i m a n t ' s 
low back c o n d i t i o n . I n h i s r e p o r t of December 10, 1986, he 
s t a t e d , i n t e r a l i a : -2329-



" F o l l o w i n g t h e s e c o n d s u r g e r y [ o f F e b r u a r y , 
1 9 7 9 ] t h e [ c l a i m a n t ' s ] c o m p l a i n t s r e s o l v e d . 

"The [ c l a i m a n t ] was t h e n w i t h o u t c o m p l a i n t 
u n t i l March 1 , 1984. On t h a t d a t e w h i l e i n 
t h e c o u r s e o f h i s employment . . . he . . . 
t r i p p e d o v e r a h o l e f a l l i n g i n a t w i s t i n g 
m o t i o n t o t h e r i g h t t e r m i n a t i n g any 
p r a t - t y p e - f a l l . " ( E m p h a s i s a d d e d ) . 
I n f a c t , h o w e v e r , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e l o w 

back p a i n f o l l o w i n g h i s s u r g e r y o f F e b r u a r y , 1979. Dr. P a s q u e s i , 
an o r t h o p e d i c s u r g e o n , e x a m i n e d c l a i m a n t i n December, 1979, and 
n o t e d c o m p l a i n t s o f m i d - t o - l o w . back' p a i n . I n May, 1980, c l a i m a n t 
was e x a m i n e d by Dr. Rosenbaum, h i s f o r m e r t r e a t i n g p h y s i c i a n , f o r 
c o m p l a i n t s o f r e c u r r e n t back p a i n and s c i a t i c a . Rosenbaum 
r e e x a m i n e d c l a i m a n t i n A p r i l , 1 9 8 1 . A m y elogram p e r f o r m e d a t t h a t 
t i m e r e v e a l e d e i t h e r r e s i d u a l o r r e c u r r e n t d i s c d i s e a s e a t L4-5. 
S h o r t l y t h e r e a f t e r , c l a i m a n t u n d e r w e n t a l u m b a r l a m i n e c t o m y 
p e r f o r m e d by Rosenbaum. A l t h o u g h he was r e l e a s e d back t o work i n 
S e p t e m b e r , 1 9 8 1 , Rosenbaum l i m i t e d h i s l i f t i n g a c t i v i t i e s . 

I n c o n t r a s t t o Dr. Nash, Dr. Thompson p e r s o n a l l y 
e x a m i n e d c l a i m a n t b o t h b e f o r e and a f t e r t h e c r i t i c a l d a t e o f 
O c t o b e r , 1986. See Kienow Food S t o r e s , s u p r a . He, t h e r e f o r e , was 
i n t h e b e s t p o s i t i o n t o e v a l u a t e w h e t h e r c l a i m a n t ' s c o n d i t i o n had 
w o r s e n e d . A f t e r c o m p a r i n g h i s e x a m i n a t i o n f i n d i n g s o f 1984, 1985, 
and 1987, Thompson o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n had n o t -
c h a n g e d . M o r e o v e r , u n l i k e Nash, we f i n d l i t t l e e v i d e n c e t h a t 
Thompson had an i n a c c u r a t e h i s t o r y o f c l a i m a n t ' s m e d i c a l c o n d i t i o n 
b e t w e e n 1979 and 1984. 

I n sum, we a r e p e r s u a d e d by t h e o p i n i o n o f Dr. Thompson, 
o v e r t h a t o f Dr. Nash. Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . We, t h e r e f o r e , c o n c l u d e t h a t , d e s p i t e c l a i m a n t ' s b r i e f 
p e r i o d s o f h o s p i t a l i z a t i o n i n J a n u a r y and March, 1987, he has n o t 
e x p e r i e n c e d a s y m p t o m a t i c o r p a t h o l o g i c a l e x a c e r b a t i o n o f h i s l o w 
back c o n d i t i o n , r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , s i n c e 
t h e O c t o b e r , 1986 D e t e r m i n a t i o n O r d e r . A c c o r d i n g l y , c l a i m a n t has 
n o t d e m o n s t r a t e d a c o m p e n s a b l e a g g r a v a t i o n c l a i m . 

E x t e n t o f U n s c h e d u l e d Permanent D i s a b i l i t y 

a. Remand 

The i n s u r e r s e e k s remand on t h i s i s s u e . We may remand 
when t h e r e c o r d i s i n c o m p l e t e l y , i n a p p r o p r i a t e l y , o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) . H e r e , c l a i m a n t r a i s e d 
t h e i s s u e o f t h e e x t e n t o f h i s u n s c h e d u l e d d i s a b i l i t y as an 
a l t e r n a t i v e i s s u e . He i n t r o d u c e d e v i d e n c e on t h a t i s s u e by way o f 
b o t h d o c u m e n t a r y e x h i b i t s and h i s t e s t i m o n y . Under s u c h 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e r e c o r d has been a d e q u a t e l y 
d e v e l o p e d and we d e c l i n e t o remand. See B r y a n W. J o h n s t o n , 
40 Van N a t t a 58 ( 1 9 8 8 ) . 

b. M e r i t s 

The t e s t f o r a w a r d i n g u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g l o s s o f e a r n i n g c a p a c i t y , 
we c o n s i d e r t h e w o r k e r ' s p h y s i c a l i m p a i r m e n t and a l l o f t h e 
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r e l e v a n t s o c i a l and v o c a t i o n a l g u i d e l i n e s s e t f o r t h i n 
former OAR 436-30-380 e t s e q . H a r w e l l v. Argonaut I n s u r a n c e , 
296 Or 505, 510 ( 1 9 8 4 ) . 

Here, c l a i m a n t i s r e l a t i v e l y young a t 40 y e a r s of age. 
A l t h o u g h he dropped out of s c h o o l a f t e r c o m p l e t i n g the e i g h t h 
g r a d e , he a p p a r e n t l y completed the r e q u i r e m e n t s f o r a GED 
c e r t i f i c a t e w h i l e s e r v i n g i n the Navy. He has a l s o p a r t i a l l y 
c o m p l e t e d v o c a t i o n a l t r a i n i n g c o u r s e s i n r e s t a u r a n t management. 
The b u l k of h i s work e x p e r i e n c e , however, c o n s i s t s of t r u c k 
d r i v i n g , which he p r e s e n t l y i s unable to perform due to the 
permanent r e s i d u a l s of h i s March, 1984, i n j u r y . I n J u l y , 1985, 
B e r k e l e y recommended t h a t c l a i m a n t a v o i d p r olonged s i t t i n g or 
s t a n d i n g , but d i d not s i m i l a r l y r e s t r i c t h i s a b i l i t y to w alk. 
B e r k e l e y a s s e s s e d c l a i m a n t ' s permanent p h y s i c a l impairment as m i l d 
to moderate and r e s t r i c t e d him from r e p e t i t i v e l y l i f t i n g i n e x c e s s 
of 25 t o 30 pounds. At the h e a r i n g , however, c l a i m a n t t e s t i f i e d 
t h a t h i s a b i l i t y to walk and s t a n d was " v e r y much improved." He 
r e g u l a r l y w a l k s "over two m i l e s a day." Monday through S a t u r d a y 
he t e n d s t o "a f a m i l y owned and o p e r a t e d r e s t a u r a n t . " 

C o n s i d e r i n g c l a i m a n t ' s r e l a t i v e l y young age, h i s 
t r a i n i n g i n the l i g h t e r f i e l d of r e s t a u r a n t management, h i s 
improved a b i l i t y to walk and s t a n d , and h i s r e g u l a r performance of 
work a t h i s f a m i l y owned r e s t a u r a n t , we c o n c l u d e t h a t h i s award of 
25 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates him f o r h i s permanent l o s s of e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r , dated J a n u a r y 19, 1988, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t s e t a s i d e the i n s u r e r ' s a g g r a v a t i o n d e n i a l and awarded an 
a t t o r n e y f e e i s r e v e r s e d . The i n s u r e r ' s a g g r a v a t i o n d e n i a l i s 
u pheld and r e i n s t a t e d . A l l r e m a i n i n g p o r t i o n s of the R e f e r e e ' s 
o r d e r , s a v e f o r t h a t p o r t i o n which d e c l i n e d to a d d r e s s the i s s u e 
of u n s c h e d u l e d permanent d i s a b i l i t y , a r e a f f i r m e d . The 
D e t e r m i n a t i o n O r d e r s a r e a f f i r m e d . 

WILLIAM G. MATTISON, Claimant WCB 87-16449 
Craine & Love, Claimant's Attorneys December 13, 1989 
G a r r e t t , et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members C u s h i n g and G e r n e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e 
p o r t i o n s of R e f e r e e H o w e l l ' s o r d e r t h a t : ( 1 ) a d m i t t e d c e r t a i n 
h o s p i t a l r e c o r d s i n t o e v i d e n c e even though such r e c o r d s were 
n e i t h e r d i s c l o s e d or s u b m i t t e d by c l a i m a n t u n t i l the day of the 
h e a r i n g ; and ( 2 ) d e c l i n e d the e m p l o y e r ' s r e q u e s t s f o r 
postponement and c o n t i n u a n c e to a l l o w i t time to submit a d d i t i o n a l 
e v i d e n c e . The employer has a l s o f i l e d motions w i t h the Board f o r 
remand t o the R e f e r e e f o r c o n s i d e r a t i o n of a d d i t i o n a l e v i d e n c e . 
These motions have been c o n s o l i d a t e d w i t h the e mployer's r e q u e s t 
f o r r e v i e w . 

On r e v i e w , the i s s u e s a r e : 

1 . Whether the R e f e r e e abused h i s d i s c r e t i o n i n 
a d m i t t i n g e v i d e n c e t h a t was not exchanged p r i o r to h e a r i n g . 

2. Whether the R e f e r e e abused h i s d i s c r e t i o n i n 
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d e c l i n i n g to g r a n t the e mployer's motions f o r postponement and 
c o n t i n u a n c e . 

3. Whether the c a s e s h o u l d be remanded to the R e f e r e e 
f o r f u r t h e r p r o c e e d i n g s . 

We v a c a t e the R e f e r e e ' s o r d e r and remand to the H e a r i n g s 
D i v i s i o n f o r f u r t h e r p r o c e e d i n g s . 

FINDINGS OF FACT 

C l a i m a n t has worked a s a f i r e f i g h t e r f o r the employer 
s i n c e J a n u a r y 27, 1975. On August 3, 1987, he f i l e d a c l a i m f o r a 
m y o c a r d i a l i n f a r c t i o n o c c u r r i n g on J u l y 28, 1987. The c l a i m 
i n c l u d e d a s t a t e m e n t from c l a i m a n t ' s s u p e r v i s o r t h a t c l a i m a n t had 
e x p e r i e n c e d a m y o c a r d i a l i n f a r c t i o n on t h a t d a t e and was a d m i t t e d 
to the h o s p i t a l . 

The c l a i m was p r o c e s s e d by Mr. Johnson, a s s i s t a n t 
manager f o r the e m p l o y e r ' s p r o c e s s i n g agent. He c o n t a c t e d the 
a d m i t t i n g h o s p i t a l l i s t e d on the c l a i m form w i t h i n a few d ays of 
r e c e i v i n g the c l a i m . He was informed t h a t c l a i m a n t was not a 
p a t i e n t i n the h o s p i t a l ' s c a r d i a c u n i t and t h a t i t had no 
t r e a t m e n t r e c o r d s r e g a r d i n g c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . On 
October 14, 1987, the e mployer's p r o c e s s i n g agent i s s u e d a f o r m a l 
d e n i a l of the c l a i m on the grounds t h a t i t had r e c e i v e d no m e d i c a l 
e v i d e n c e d e m o n s t r a t i n g t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n was 
w o r k - r e l a t e d . On a t l e a s t two subsequent o c c a s i o n s , the c l a i m s 
examiner o r a l l y r e q u e s t e d c o p i e s of r e l e v a n t m e d i c a l r e c o r d s from 
the law f i r m r e p r e s e n t i n g c l a i m a n t . Each time, he was informed 
t h a t the f i r m had no m e d i c a l r e c o r d s i n i t s f i l e s . The c l a i m s 
examiner made no f u r t h e r e f f o r t s t o o b t a i n m e d i c a l r e c o r d s . 

A h e a r i n g on the employer's d e n i a l was r e q u e s t e d and 
h e l d on J a n u a r y 8, 1988. Two weeks b e f o r e the h e a r i n g , the 
e m p l o y e r ' s a t t o r n e y phoned c l a i m a n t ' s c o u n s e l to d e t e r m i n e whether 
c l a i m a n t w i s h e d t o proceed w i t h the h e a r i n g . C l a i m a n t ' s c o u n s e l 
d i d not r e t u r n the c a l l and d i d not speak w i t h the e mployer's 
a t t o r n e y u n t i l the day b e f o r e the h e a r i n g . At t h a t time, 
c l a i m a n t ' s c o u n s e l a g a i n t o l d the employer's a t t o r n e y t h a t she had 
no m e d i c a l e v i d e n c e r e l e v a n t t o the c l a i m . The employer's 
a t t o r n e y then informed c l a i m a n t ' s c o u n s e l t h a t he would argue t h a t 
c l a i m a n t c o u l d not demonstrate t h a t he had e x p e r i e n c e d a 
m y o c a r d i a l i n f a r c t i o n w i t h o u t s u p p o r t i n g m e d i c a l documentation. 

On the morning of the h e a r i n g , c l a i m a n t ' s c o u n s e l 
p r o c u r e d m e d i c a l r e c o r d s from the a d m i t t i n g h o s p i t a l and o f f e r e d 
them a t h e a r i n g . T h i s was the employer's f i r s t knowledge of the 
e x i s t e n c e of m e d i c a l r e c o r d s documenting c l a i m a n t ' s m y o c a r d i a l 
i n f a r c t i o n . The R e f e r e e a d m i t t e d the m e d i c a l r e c o r d s over the 
e m p l o y e r ' s o b j e c t i o n . The employer then r e q u e s t e d a postponement 
to a l l o w i t time to o b t a i n r e b u t t a l e v i d e n c e , and the R e f e r e e 
d e n i e d i t s r e q u e s t . The employer s u b s e q u e n t l y f i l e d a motion f o r 
r e c o n s i d e r a t i o n of the R e f e r e e ' s e v i d e n t i a r y r u l i n g . I n the 
a l t e r n a t i v e , i t r e q u e s t e d a c o n t i n u a n c e to a l l o w i t time to 
respond to the m e d i c a l r e c o r d s s u b m i t t e d by c l a i m a n t . The R e f e r e e 
a d hered to h i s p r i o r e v i d e n t i a r y r u l i n g and r e f u s e d to g r a n t a 
c o n t i n u a n c e . The employer r e q u e s t e d Board r e v i e w and a l s o f i l e d 
motions f o r remand to the R e f e r e e f o r c o n s i d e r a t i o n of a d d i t i o n a l 
e v i d e n c e . 
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CONCLUSIONS OF LAW AND OPINION 

A d m i s s i o n of E v i d e n c e 

The R e f e r e e a d m i t t e d the h o s p i t a l r e c o r d s a t i s s u e i n 
t h i s c a s e b e c a use c l a i m a n t had c o m p l i e d w i t h former 
OAR 4 3 8 - 0 7 - 0 1 5 ( 4 ) . Under t h a t p r o v i s i o n , documents a c q u i r e d by a 
p a r t y a f t e r an i n i t i a l exchange of c l a i m s i n f o r m a t i o n had to be 
d i s c l o s e d w i t h i n s e v e n days of r e c e i p t . On r e v i e w , the employer 
c o n t e n d s t h a t the h o s p i t a l r e c o r d s were " e x h i b i t s " under former 
OAR 438-07-018, r a t h e r than " c l a i m s i n f o r m a t i o n " under former 
OAR 438-07-015. A c c o r d i n g to the employer, former 
OAR 4 3 8 - 0 7 - 0 1 8 ( 2 ) r e q u i r e d c l a i m a n t to d i s c l o s e a l l proposed 
e x h i b i t s a t l e a s t t e n days b e f o r e h e a r i n g . The employer c o n t e n d s 
t h a t e x h i b i t s d i s c l o s e d a f t e r t h a t time were a d m i s s i b l e o n l y a t 
the R e f e r e e ' s d i s c r e t i o n , p u r s u a n t to former OAR 4 3 8 - 0 7 - 0 1 5 ( 6 ) . 
I t f u r t h e r c o n t e n d s t h a t the R e f e r e e ' s a d m i s s i o n of the r e c o r d s i n 
t h i s c a s e was an abuse of t h a t d i s c r e t i o n . 

We d i s a g r e e . The R e f e r e e ' s d i s c r e t i o n to admit or 
e x c l u d e e v i d e n c e was l i m i t e d to documents "not d i s c l o s e d as 
r e q u i r e d by [ t h e ] r u l e s . " See former OAR 4 3 8 - 0 7 - 0 1 5 ( 6 ) . The 
h o s p i t a l r e c o r d s a t i s s u e i n t h i s c a s e were p r o p e r l y d i s c l o s e d 
under the r u l e s . C o n t r a r y to the employer's a s s e r t i o n , former 
OAR 4 3 8 - 0 7 - 0 1 8 ( 2 ) d i d not r e q u i r e d i s c l o s u r e of a l l e x h i b i t s a t 
l e a s t 10 d a y s p r i o r t o h e a r i n g . I t merely r e q u i r e d the p a r t i e s to 
d i s c l o s e e x h i b i t s then i n t h e i r p o s s e s s i o n a t l e a s t t e n days p r i o r 
to h e a r i n g . A d d i t i o n a l e x h i b i t s o b t a i n e d a f t e r t h a t time were 
a d m i s s i b l e i f s u b m i t t e d " b e f o r e the h e a r i n g . " See former 
OAR 4 3 8 - 0 7 - 0 1 8 ( 3 ) . Here, c l a i m a n t s u b m i t t e d the h o s p i t a l r e c o r d s 
a t i s s u e i m m e d i a t e l y p r i o r to the h e a r i n g . Moreover, she 
d i s c l o s e d t h o s e r e c o r d s w i t h i n 7 days of r e c e i p t , as r e q u i r e d by 
OAR 4 3 8 - 0 7 - 0 1 5 ( 4 ) . A c c o r d i n g l y , the R e f e r e e c o r r e c t l y a d m i t t e d 
the r e c o r d s i n t o e v i d e n c e and d i d not have d i s c r e t i o n to e x c l u d e 
them. We a f f i r m h i s e v i d e n t i a r y r u l i n g . 

R e q u e s t s f o r Postponement/Contihuance/Remand 

Under the r u l e s i n e f f e c t a t the time of the h e a r i n g , 
the R e f e r e e had e x p r e s s a u t h o r i t y to postpone the h e a r i n g upon a 
f i n d i n g of " e x t r a o r d i n a r y c i r c u m s t a n c e s " beyond the c o n t r o l of the 
e m ployer. See former OAR 438-06-081. Such c i r c u m s t a n c e s d i d not 
i n c l u d e i n c o m p l e t e c a s e p r e p a r a t i o n , u n l e s s the r e f e r e e found t h a t 
c o m p l e t i o n of the r e c o r d c o u l d not be a c c o m p l i s h e d w i t h "due 
d i l i g e n c e . " See former OAR 438-0 6 - 0 8 1 ( 4 ) . The r u l e s a l s o 
e x p r e s s l y a u t h o r i z e d the R e f e r e e to g r a n t a c o n t i n u a n c e f o r any 
r e a s o n t h a t would j u s t i f y postponement, or "upon a showing of due 
d i l i g e n c e i f n e c e s s a r y to a f f o r d r e a s o n a b l e o p p o r t u n i t y f o r the 
p a r t y b e a r i n g the burden of proof to o b t a i n and p r e s e n t f i n a l 
r e b u t t a l e v i d e n c e . . . " See OAR 438-06-091(3) and ( 4 ) . However, 
the R e f e r e e was not bound by t e c h n i c a l or f o r m a l r u l e s of 
p r o c e d u r e , and he had s t a t u t o r y a u t h o r i t y to conduct the 
h e a r i n g i n any manner t h a t would a c h i e v e " s u b s t a n t i a l j u s t i c e . " 
See ORS 6 5 6 . 2 8 3 ( 7 ) . 

The R e f e r e e found t h a t the employer c o u l d have o b t a i n e d 
the m e d i c a l r e c o r d s i n q u e s t i o n w e l l b e f o r e the h e a r i n g i f i t had 
e x e r c i s e d due d i l i g e n c e i n i t s c l a i m s i n v e s t i g a t i o n . A c c o r d i n g l y , 
he c o n c l u d e d t h a t the employer was not e n t i t l e d to e i t h e r a 
postponement or a c o n t i n u a n c e . On r e v i e w , the employer co n t e n d s 
t h a t the R e f e r e e abused h i s d i s c r e t i o n i n not g r a n t i n g h i s r e q u e s t 
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f o r a postponement or a c o n t i n u a n c e . I n the a l t e r n a t i v e , i t 
c o n t e n d s t h a t the R e f e r e e ' s r u l i n g v i o l a t e d i t s c o n s t i t u t i o n a l 
r i g h t to due p r o c e s s and a f u l l and f a i r h e a r i n g . 

As a p r e l i m i n a r y m a t t e r , we note t h a t the p r e s e n t c a s e 
was l i t i g a t e d p u r s u a n t to the " f i r e m a n ' s p r e s u m p t i o n " c r e a t e d by 
former ORS 656.802. Under t h a t p r o v i s i o n , a compensable 
w o r k - r e l a t e d c o n d i t i o n was presumed i f a c l a i m a n t demonstrated a 
number of t h r e s h o l d e l e m e n t s , i n c l u d i n g proof t h a t a c o n d i t i o n was 
a t t r i b u t a b l e t o m y o c a r d i a l i n f a r c t i o n or some o t h e r h e a r t 
d i s e a s e . Once the p r e s u m p t i o n was e s t a b l i s h e d , the burden of 
p r o o f p a s s e d to the employer to r e b u t the presumption by " c l e a r 
and c o n v i n c i n g e v i d e n c e . " I n the p r e s e n t c a s e , m e d i c a l e v i d e n c e 
was n e c e s s a r y to de m o n s t r a t e t h a t c l a i m a n t has s u f f e r e d a 
m y o c a r d i a l i n f a r c t i o n or some o t h e r h e a r t d i s e a s e . Absent s u c h 
e v i d e n c e , the employer had no r e a s o n to o b t a i n a d d i t i o n a l m e d i c a l 
r e c o r d s b e c a u s e the p r e s u m p t i o n would not a p p l y . 

We a r e pe r s u a d e d t h a t the d i s c l o s u r e of c l a i m a n t ' s 
h o s p i t a l r e c o r d s on the morning of the h e a r i n g was the e m p l o y e r ' s 
f i r s t knowledge of m e d i c a l documentation of a m y o c a r d i a l 
i n f a r c t i o n . We a r e f u r t h e r p e r s u a d e d t h a t the employer used due 
d i l i g e n c e i n d e t e r m i n i n g whether c l a i m a n t i n t e n d e d to o f f e r s u c h 
e v i d e n c e a t h e a r i n g . The r e s p o n s i b l e c l a i m s examiner c o n t a c t e d 
the a d m i t t i n g h o s p i t a l i d e n t i f i e d on the c l a i m form and was 
i n c o r r e c t l y informed t h a t c l a i m a n t had not been t r e a t e d f o r a 
h e a r t c o n d i t i o n a t t h a t i n s t i t u t i o n . The c l a i m s examiner a l s o 
spoke w i t h a t t o r n e y s a t the law f i r m r e p r e s e n t i n g c l a i m a n t on a t 
l e a s t two o c c a s i o n s , and they a s s u r e d him they had no m e d i c a l 
i n f o r m a t i o n r e g a r d i n g the c l a i m . The employer's a t t o r n e y a l s o 
a t t e m p t e d to c o n t a c t c l a i m a n t ' s c o u n s e l about t h i s matter two 
weeks b e f o r e h e a r i n g , but h i s phone c a l l was not r e t u r n e d . 
C l a i m a n t ' s c o u n s e l f i n a l l y t a l k e d w i t h the employer's a t t o r n e y the 
day b e f o r e the h e a r i n g and, a g a i n , informed him t h a t she had no 
m e d i c a l e v i d e n c e r e l e v a n t to the c l a i m . 

Under t h e s e c i r c u m s t a n c e s , we a r e persuaded t h a t the 
employer e x e r c i s e d due d i l i g e n c e i n p r e p a r i n g t h i s c a s e . See 
former OAR 438-06-081(4) and OAR 438-06-091(3) and ( 4 ) . We 
a r e f u r t h e r p e r s u a d e d t h a t " s u b s t a n t i a l j u s t i c e " w i l l not be 
s e r v e d u n l e s s the employer i s g i v e n an o p p o r t u n i t y to o b t a i n and 
submit a d d i t i o n a l e v i d e n c e r e b u t t i n g the m e d i c a l e v i d e n c e 
d i s c l o s e d and s u b m i t t e d by c l a i m a n t on the day of the h e a r i n g . 
See ORS 6 5 6 . 2 8 3 ( 7 ) . We, t h e r e f o r e , c o n c l u d e t h a t the 
R e f e r e e ' s r e f u s a l to g r a n t the employer a postponement or 
c o n t i n u a n c e r e s u l t e d i n an i n s u f f i c i e n t l y developed r e c o r d . 
See ORS 6 5 6 . 2 9 5 ( 5 ) . A c c o r d i n g l y , t h i s matter i s remanded t o the 
R e f e r e e f o r f u r t h e r p r o c e e d i n g s . 

ORDER 

The R e f e r e e ' s o r d e r i s v a c a t e d , and the matter i s 
remanded to the P r e s i d i n g R e f e r e e w i t h i n s t r u c t i o n s to a s s i g n t h i s 
c a s e to a n o t h e r R e f e r e e . The employer i s a l l o w e d an o p p o r t u n i t y 
to o b t a i n and submit a d d i t i o n a l t e s t i m o n i a l or documentary 
e v i d e n c e to r e b u t the m e d i c a l e v i d e n c e d i s c l o s e d and s u b m i t t e d by 
c l a i m a n t on the day of the h e a r i n g . C l a i m a n t ' s a t t o r n e y s h o u l d 
t h e n be g i v e n an o p p o r t u n i t y to p r e s e n t t e s t i m o n i a l or documentary 
r e b u t t a l e v i d e n c e . A f t e r t h i s a d d i t i o n a l e v i d e n c e has been 
s u b m i t t e d , the R e f e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e , Order on 
Remand r e c o n s i d e r i n g the c l a i m i n l i g h t of the a d d i t i o n a l 
e v i d e n c e . The Board a p p r o v e s a c l i e n t - p a i d f e e , not to e x c e e d 
$3,917. 

I T I S SO ORDERED. 
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GAIL McKINNEY, Claimant WCB 88-02426 
Velure & Yates, Claimant's Attorneys December 13, 1989 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members H o w e l l and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e G r u b e r ' s 
o r d e r t h a t a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r i t s 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o a c c e p t o r deny m e d i c a l b i l l s i n 
t i m e l y f a s h i o n . We r e v e r s e . 

ISSUE 

P e n a l t y arid a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o a c c e p t o r deny m e d i c a l b i l l s i n t i m e l y 
f a s h i o n . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h er neck and l e f t s h o u l d e r i n A u g u s t 
1986. SAIF a c c e p t e d h e r c l a i m f o r t h e i n j u r y . L a t e r , c l a i m a n t 
was d i a g n o s e d as h a v i n g c a r p a l t u n n e l syndrome. SAIF d e n i e d t h i s 
c o n d i t i o n and c l a i m a n t and SAIF e n t e r e d i n t o a d i s p u t e d c l a i m 
s e t t l e m e n t o f t h e c o n d i t i o n on June 10, 1987. 

C l a i m a n t ' s c o m p e n s a b l e neck and l e f t s h o u l d e r c o n d i t i o n 
r e m a i n e d open a f t e r t h e d i s p u t e d c l a i m s e t t l e m e n t . On A u g u s t 10, 
1987, t h e c l a i m s e x a m i n e r m o n i t o r i n g c l a i m a n t ' s c l a i m s e n t 
c l a i m a n t a l e t t e r w h i c h s t a t e d t h a t she w o u l d t a k e s t e p s t o c l o s e 
t h e c l a i m u n l e s s she r e c e i v e d f u r t h e r m e d i c a l i n f o r m a t i o n w h i c h 
i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y . 

On O c t o b e r 23, 1987, SAIF r e c e i v e d m e d i c a l b i l l s f r o m a 
m e d i c a l c l i n i c and a n e u r o l o g y c l i n i c i n M i n n e s o t a w h i c h t o t a l e d 
$232. The b i l l s r e f e r e n c e d c l a i m a n t ' s name and t h e t h e d a t e o f 
he r i n d u s t r i a l i n j u r y and i n d i c a t e d t h a t t h e c h a r g e s r e l a t e d t o an 
EMG e x a m i n a t i o n . SAIF's c l a i m s e x a m i n e r r e t u r n e d t h e b i l l s t o t h e 
r e s p e c t i v e c l i n i c s on November 13, 1987 w i t h a l e t t e r r e q u e s t i n g 
a d d i t i o n a l i n f o r m a t i o n a b o u t t h e s e r v i c e s w h i c h g e n e r a t e d t h e 
b i l l s . The c l i n i c s r e s p o n d e d by s e n d i n g c o p i e s o f t h e p r e v i o u s 
b i l l s . On J a n u a r y 20, 1988, t h e e x a m i n e r a g a i n r e t u r n e d t h e b i l l s 
and r e p e a t e d i t s r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n . She a l s o 
s e n t a l e t t e r t o c l a i m a n t ' s a t t o r n e y r e q u e s t i n g a s s i s t a n c e i n 
r e s o l v i n g t h e p r o b l e m . C l a i m a n t ' s a t t o r n e y r e s p o n d e d by f i l i n g a 
r e q u e s t f o r h e a r i n g w h i c h a s k e d f o r p e n a l t i e s and a t t o r n e y f e e s 
f o r SAIF's f a i l u r e t o pay t h e m e d i c a l b i l l s . 

As o f t h e t i m e o f t h e h e a r i n g , SAIF had n o t y e t r e c e i v e d 
t h e a d d i t i o n a l i n f o r m a t i o n i t had r e q u e s t e d f r o m t h e M i n n e s o t a 
c l i n i c s . The p a r t i e s r e s e r v e d t h e i s s u e o f t h e c o m p e n s a b i l i t y o f 
t h e d i s p u t e d m e d i c a l b i l l s f o r l a t e r l i t i g a t i o n . 

FINDINGS OF ULTIMATE FACT 

SAIF's f a i l u r e t o a c c e p t o r deny t h e d i s p u t e d m e d i c a l 
b i l l s w i t h i n 60 days o f r e c e i v i n g them was r e a s o n a b l e . 

CONCLUSIONS OF LAW 

ORS 6 5 6 . 2 6 2 ( 6 ) r e q u i r e s a c a r r i e r t o g i v e a c l a i m a n t 
w r i t t e n n o t i c e o f a c c e p t a n c e o r d e n i a l o f a c l a i m w i t h i n 60 days o f 
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t h e c a r r i e r ' s n o t i c e or knowledge of a c l a i m . T h i s r e q u i r e m e n t 
a p p l i e s to c l a i m s f o r r e n d e r e d m e d i c a l s e r v i c e s . B i l l y J . Eubanks, 
35 Van N a t t a 131, 135 ( 1 9 8 3 ) . A c a r r i e r which u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e or d e n i a l of a c l a i m may be l i a b l e f o r p e n a l t i e s and 
a t t o r n e y f e e s . ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . 

The R e f e r e e c o n c l u d e d t h a t S A I F a c t e d u n r e a s o n a b l y i n 
f a i l i n g to deny the m e d i c a l b i l l s i t r e c e i v e d from Minnesota 
w i t h i n 60 days of f i r s t r e c e i v i n g them. We d i s a g r e e . 
OAR 436-10-100(3) p r o v i d e s : " I n s u r e r s h a l l pay b i l l s f o r m e d i c a l 
s e r v i c e s w i t h i n 60 days of r e c e i p t of the b i l l , i f the b i l l i n g i s 
s u b m i t t e d i n proper form and c l e a r l y shows t h a t the t r e a t m e n t i s 
r e l a t e d to the a c c e p t e d compensable i n j u r y or d i s e a s e . . . ." 
(emphasis added). 

SAIF d i d not a c c e p t or deny th.e b i l l s w i t h i n 60 days 
because i t d i d not have s u f f i c i e n t i n f o r m a t i o n about the n a t u r e of 
the c h a r g e s to d e t e r m i n e whether they r e l a t e d to c l a i m a n t ' s 
compensable neck and l e f t s h o u l d e r c o n d i t i o n , her noncompensable 
c a r p a l t u n n e l syndrome or some o t h e r c o n d i t i o n . I t made 
r e a s o n a b l e e f f o r t s to o b t a i n t h i s i n f o r m a t i o n and was c o n t i n u i n g 
to do so a t the time c l a i m a n t f i l e d her r e q u e s t f o r h e a r i n g . 
Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t S A I F ' s f a i l u r e to meet 
the 60-day d e a d l i n e was r e a s o n a b l e . See Ronald A. Shamberger, 
40 Van Natta 993 ( 1 9 8 8 ) . C o n s e q u e n t l y , t h e r e i s no b a s i s f o r a 

p e n a l t y or a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r dated March 18, 1988 i s r e v e r s e d . 
RALPH S. NUTTING, Claimant WCB 87-17860 
Welch, et a l . , Claimant's Attorneys December 13, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C u s h i n g and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
S c h u l t z ' s o r d e r t h a t g r a n t e d c l a i m a n t an award of permanent t o t a l 
d i s a b i l i t y , beyond p r i o r D e t e r m i n a t i o n Order awards of 25 p e r c e n t 
(90 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r the low back and 
20 p e r c e n t (30 d e g r e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r the 
l e f t l e g . On r e v i e w , the i s s u e s a r e permanent t o t a l d i s a b i l i t y 
and the e x t e n t of both u n s c h e d u l e d and s c h e d u l e d permanent 
d i s a b i l i t y . 

The Board r e v e r s e s the o r d e r of the R e f e r e e . 

FINDINGS OF FACT 

C l a i m a n t , 63, compensably i n j u r e d h i s l e f t knee and low 
back i n J u l y , 1986, w h i l e employed as a machine o p e r a t o r f o r the 
employer, a plywood m i l l . He sought t r e a t m e n t from Dr. N o r q u i s t , 
M.D. Due to p e r s i s t e n t p a i n , he underwent a r t h r o s c o p i c knee 
s u r g e r y i n November, 1986, f o l l o w e d by a b i l a t e r a l lumbar 
laminectomy i n March, 1987. A D e t e r m i n a t i o n Order c l o s e d h i s 
c l a i m i n May, 1987, w i t h an award of 20 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y and a p e r i o d of temporary d i s a b i l i t y . 

V o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s were commenced i n 
August, 1987. C l a i m a n t f u l l y c o o p e r a t e d w i t h u n s u c c e s s f u l e f f o r t s 
to r e t u r n him to work. 
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A second D e t e r m i n a t i o n Order i s s u e d i n Oc t o b e r , 1987, 
which awarded 25 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r the 
low back and an a d d i t i o n a l p e r i o d of temporary d i s a b i l i t y . 

C l a i m a n t has m i l d permanent p h y s i c a l impairment due t o 
the low back and minimal impairment due t o the l e f t knee. H i s 
a b i l i t y t o walk i s q u i t e l i m i t e d . He must be a l l o w e d to 
c o n s t a n t l y change p o s i t i o n s , as he i s unable to t o l e r a t e p r o l o n g e d 
p e r i o d s of w a l k i n g , s t a n d i n g , or s i t t i n g . I n a d d i t i o n , he i s 
u n a b l e t o perform any bending, l i f t i n g , or t w i s t i n g . He completed 
h i g h s c h o o l and took some c o l l e g e b u s i n e s s a d m i n i s t r a t i o n c l a s s e s 
i n 1944. He has p r i o r work e x p e r i e n c e as an i n s u r a n c e 
u n d e r w r i t e r , a s e c u r i t y a l a r m s a l e s m a n , a r e p r e s e n t a t i v e f o r a 
b u s i n e s s s c h o o l , and a machine o p e r a t o r . 

C l a i m a n t has the p h y s i c a l c a p a c i t y and t r a n s f e r a b l e 
s k i l l s to r e g u l a r l y perform work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . He i s p r e s e n t l y c a p a b l e of working as a long d i s t a n c e 
t e l e p h o n e s a l e s m a n , p a r k i n g l o t a t t e n d a n t , photo p r o c e s s o r , and 
pr o o f r e a d e r . 

CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

A worker may prove permanent t o t a l d i s a b i l i t y 
based s o l e l y on h i s p h y s i c a l d i s a b i l i t y or from a c o m b i n a t i o n 
of h i s p h y s i c a l d i s a b i l i t y and s o c i a l / v o c a t i o n a l f a c t o r s . 
C l a r k v. B o i s e Cascade Co., 72 Or App 397 ( 1 9 8 5 ) ; Emerson v. I T T 
C o n t i n e n t a l B a k i n g Co., 45 Or App 1089 ( 1 9 8 0 ) . U n l e s s i t would be 
f u t i l e , a worker i s r e q u i r e d t o make r e a s o n a b l e e f f o r t s to o b t a i n 
r e g u l a r g a i n f u l employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; B u t c h e r v. S A I F , 
45 Or App 318 ( 1 9 8 3 ) . 

Here, c l a i m a n t i s not t o t a l l y p h y s i c a l l y d i s a b l e d . I n 
N o r q u i s t ' s most r e c e n t r e p o r t , d a t e d F e b r u a r y 25, 1988, he s t a t e d : 

" [ C l a i m a n t ] c o u l d w e l l perform the p h y s i c a l 
a c t i v i t i e s t h a t I do as a p h y s i c i a n or t h a t 
you, [ i n s u r e r ' s a t t o r n e y ] , perform as an 
a t t o r n e y . That i s , to s i t or s t a n d , or 
walk v e r y s h o r t d i s t a n c e s w i t h the chance 
to change a t t i t u d e or p o s i t i o n f r e q u e n t l y 
and w i t h o u t the need to bend, t w i s t or 
stoop or to l i f t heavy o b j e c t s . " 

L i k e w i s e , a f t e r p e r f o r m i n g c l a i m a n t ' s low back s u r g e r y , 
Dr. Hummel, a neurosurgeon, opined i n J u l y , 1987, t h a t c l a i m a n t 
s h o u l d seek some " l i g h t e r a c t i v i t y . " Two months l a t e r , Rosenbaum 
r e p o r t e d t h a t c l a i m a n t had o n l y " m i l d " permanent impairment i n h i s 
low back. He added t h a t c l a i m a n t was "employable i n an o c c u p a t i o n 
which would not i n v o l v e heavy bending, l i f t i n g , t w i s t i n g and would 
not i n v o l v e p r o longed w a l k i n g . " 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s 
p h y s i c a l d i s a b i l i t y a l o n e does not e n t i t l e him to an award of 
permanent t o t a l d i s a b i l i t y . 

We t u r n to an e x a m i n a t i o n of both h i s p h y s i c a l 
d i s a b i l i t y and the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s ( i . e . , the 
" o d d - l o t " d o c t r i n e ) . C l a i m a n t i s s i g n i f i c a n t l y d i s a b l e d g i v e n h i s 
low back and l e f t knee i m p a i r m e n t s . He i s 63 y e a r s of age and, 
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s e v e r a l y e a r s ago, c o m p l e t e d some c i t y c o l l e g e c l a s s e s i n b u s i n e s s 
a d m i n i s t r a t i o n . T h e r e i s no e v i d e n c e t h a t h i s p r e s e n t m e n t a l 
c a p a c i t i e s a r e b e l o w a v e r a g e . H i s t r a n s f e r a b l e s k i l l s t o l i g h t e r 
o c c u p a t i o n s d e r i v e f r o m a d i v e r s e employment h i s t o r y . He has 
w o r k e d as a s a l e s m a n , a r e p r e s e n t a t i v e f o r a b u s i n e s s s c h o o l , an 
i n s u r a n c e u n d e r w r i t e r , and a m a c h i n e o p e r a t o r . 

We must d e t e r m i n e w h e t h e r c l a i m a n t has t h e n e c e s s a r y 
s k i l l s and p h y s i c a l c a p a c i t y t o r e g u l a r l y p e r f o r m g a i n f u l and 
s u i t a b l e o c c u p a t i o n s . B u c k l a n d p e r s u a s i v e l y t e s t i f i e d t h a t 
c l a i m a n t c o u l d p r e s e n t l y p e r f o r m a v a r i e t y o f j o b s , i n c l u d i n g 
t e l e p h o n e s a l e s , w h o l e s a l e e l e c t r i c s a l e s , i n s u r a n c e s a l e s , 
p a r k i n g l o t a t t e n d a n t , p h o t o p r o c e s s o r , p r o o f r e a d e r , and 
m a r k e t i n g p o s i t i o n s . Her e x p e r t o p i n i o n i s u n r e b u t t e d . I t i s 
a l s o c o n s i s t e n t w i t h t h e v i e w o f t h e m e d i c a l e x p e r t s t h a t c l a i m a n t 
i s c a p a b l e o f p e r f o r m i n g s e d e n t a r y o r l i g h t o c c u p a t i o n s . 
M o r e o v e r , we c o n c l u d e t h a t t h e j o b s s u g g e s t e d by B u c k l a n d a r e 
g a i n f u l and s u i t a b l e o c c u p a t i o n s . 

A c c o r d i n g l y , on t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
has n o t p r o v e n t h a t he i s p r e s e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t g a i n f u l and s u i t a b l e o c c u p a t i o n s . 

U n s c h e d u l e d and S c h e d u l e d Permanent D i s a b i l i t y 

U n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s awarded f o r 
t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r t h e w o r k e r ' s p h y s i c a l i m p a i r m e n t and a l l 
o f t h e t h e r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r 
OAR 436-30-380 e t s e q . We a p p l y s u c h f a c t o r s as g u i d e l i n e s , n o t 
as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e 
Co., 296 Or 505, 510 (1984 ) . 

H e r e , c l a i m a n t has m i l d p e r m a n e n t p h y s i c a l i m p a i r m e n t 
w i t h r e s p e c t t o h i s l o w back c o n d i t i o n . H i s a b i l i t y t o w a l k , 
s t a n d , s i t , bend, t w i s t , and l i f t have been l i m i t e d by t h e J u l y , 
1986, i n j u r y . I n a d d i t i o n , he e x p e r i e n c e s c o n s t a n t l o w back 
p a i n . C o n s i d e r i n g h i s m i l d i m p a i r m e n t , h i s ad v a n c e d age, h i s 
r e l a t i v e l y l i m i t e d e d u c a t i o n , and h i s i n a b i l i t y t o r e t u r n t o 
mac h i n e o p e r a t o r o c c u p a t i o n s , we c o n c l u d e t h a t he has p e r m a n e n t l y 
l o s t 75 p e r c e n t o f h i s e a r n i n g c a p a c i t y . 

S c h e d u l e d p e r m a n e n t d i s a b i l i t y i s awarded f o r a 
w o r k e r ' s p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member. 
ORS 6 5 6 . 2 1 4 ( 1 ) & ( 2 ) e t s e q . C l a i m a n t ' s r e d u c e d a b i l i t y t o w a l k 
r e l a t e s , i n p a r t , t o h i s l e f t knee d i s a b i l i t y . However, h i s 
c u r r e n t t r e a t m e n t and c o m p l a i n t s have l a r g e l y f o c u s e d on h i s l o w 
back d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e m e d i c a l and t e s t i m o n i a l 
e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t ' s p r i o r a ward o f 20 p e r c e n t 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y , a p p r o p r i a t e l y c ompensates him f o r 
h i s p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e l e f t k nee. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 15, 1988, i s r e v e r s e d . 
I n l i e u o f t h e R e f e r e e ' s award o f p e r m a n e n t t o t a l d i s a b i l i t y , and 
i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r award o f 25 p e r c e n t 
(80 d e g r e e s ) u n c h e d u l e d p e r m a n e n t d i s a b i l i t y , c l a i m a n t i s a w a r d e d 
50 p e r c e n t (160 d e g r e e s ) f o r h i s l o w back c o n d i t i o n , f o r a t o t a l 
u n s c h e d u l e d award t o d a t e o f 75 p e r c e n t (240 d e g r e e s ) . C l a i m a n t ' s 
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a t t o r n e y i s awarded a f e e e q u a l t o 25 p e r c e n t o f t h e a d d i t i o n a l 
c o m p e n s a t i o n awarded by t h i s o r d e r , t o be p a i d o u t o f t h a t 
c o m p e n s a t i o n , and n o t t o e x c e e d $3,000. A c l i e n t - p a i d f e e , n o t t o 
e x c e e d $ 1,792.50, i s a p p r o v e d . 

ROBERT STAFFORD, Claimant WCB 87-16630 
Da r y l l E. K l e i n , Defense Attorney December 13, 1989 

Order on Review (Remanding) 
Reviewed by B o a r d Members H o w e l l and Speer. 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e B e n n e t t ' s 
o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . On r e v i e w , t h e 
i s s u e i s d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t . 

FINDINGS OF FACT 

A h e a r i n g was s c h e d u l e d i n t h i s case f o r J a n u a r y 20, 
1988, a t c l a i m a n t ' s r e q u e s t . A t e n t a t i v e s e t t l e m e n t was r e a c h e d 
a t t h e t i m e o f t h a t h e a r i n g . S u b s e q u e n t l y , h o w e v e r , c l a i m a n t 
r e f u s e d t o s i g n a w r i t t e n s t i p u l a t i o n and d i s c h a r g e d h i s 
a t t o r n e y . The h e a r i n g was r e s c h e d u l e d f o r A p r i l 4, 1988. 
C l a i m a n t f a i l e d t o a p p e a r . C o n s e q u e n t l y , t h e R e f e r e e i s s u e d an 
O r d e r o f D i s m i s s a l on A p r i l 5, 1988, d i s m i s s i n g c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . 

On A p r i l 27, 1988, c l a i m a n t f i l e d a document w i t h t h e 
W o r k e r s ' C o m p e n s a t i o n B o a r d , e n t i t l e d : 

"REQUEST TO APPEAL 
REQUEST FOR NEW HEARING DATE ON CLAIM 
AND ORDER OF DISMISSAL BE WITHDRAWN." 

The r e c o r d does n o t e s t a b l i s h w h e t h e r t h a t document was e v e r seen 
by t h e R e f e r e e . S e v e r a l months l a t e r , c l a i m a n t w r o t e t h e R e f e r e e 
i n q u i r i n g as t o t h e s t a t u s o f h i s r e q u e s t f o r a new h e a r i n g . 

CONCLUSIONS OF LAW 

I n Mark R. L u t h y , 41 Van N a t t a 2132 (November 2 1 , 1 9 8 9 ) , 
we h e l d t h a t f o r m e r OAR 438-06-071 r e q u i r e d a R e f e r e e t o r u l e on a 
r e q u e s t f o r p o s t p o n e m e n t even a f t e r an o r d e r o f d i s m i s s a l had 
i s s u e d , so l o n g as t h e R e f e r e e r e t a i n e d j u r i s d i c t i o n . H e r e , i t 
a p p e a r s t h a t t h e A p r i l 2 7 , 1988, document was t r e a t e d s o l e l y as a 
r e q u e s t f o r B o a r d r e v i e w and was n o t f o r w a r d e d t o t h e R e f e r e e f o r 
a r u l i n g on t h e r e q u e s t f o r p o s t p o n e m e n t . P u r s u a n t t o 
Mark R. L u t h y , s u p r a , we remand t o t h e R e f e r e e f o r such a r u l i n g . 
S h o u l d t h e R e f e r e e d e t e r m i n e t h a t " e x t r a o r d i n a r y c i r c u m s t a n c e s " 
e x i s t e d u n d e r f o r m e r OAR 4 3 8 - 0 6 - 0 8 1 , t h e A p r i l 4, 1988, h e a r i n g 
s h a l l be p o s t p o n e d and a new h e a r i n g s c h e d u l e d . S h o u l d t h e 
R e f e r e e d e t e r m i n e t h a t c l a i m a n t has n o t p r o v e n " e x t r a o r d i n a r y 
c i r c u m s t a n c e s , " t h e O r d e r o f D i s m i s s a l s h a l l be r e i n s t a t e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 5, 1988, i s v a c a t e d and 
t h e c a s e i s remanded t o R e f e r e e B e n n e t t f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . I f t h e R e f e r e e d e t e r m i n e s t h a t a 
p o s t p o n e m e n t o f t h e A p r i l 4, 1988, h e a r i n g s h o u l d be g r a n t e d , t h e 
R e f e r e e s h a l l p r o c e e d w i t h a h e a r i n g c o n c e r n i n g t h e m e r i t s o f t h e 
c l a i m . 

-2339-



VELDON BURGESS, Claimant WCB 87-19083 
Michael B. Dye, Claimant's Attorney December 14, 1989 
Ann Ke l l e y , Assistant Attorney General I n t e r i m Order Remanding 

D e p a r t m e n t o f J u s t i c e , I n m a t e I n j u r y Fund, r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f R e f e r e e H e t t l e ' s o r d e r t h a t : ( 1 ) f o u n d 
t h a t c l a i m a n t ' s s h o u l d e r and head i n j u r y c l a i m s h o u l d n o t be 
b a r r e d f o r u n t i m e l y f i l i n g ; ( 2 ) s e t a s i d e t h e D e p a r t m e n t ' s d e n i a l 
o f t h e same c l a i m ; and ( 3 ) awarded c l a i m a n t ' s c o u n s e l a $1,400 
a t t o r n e y f e e , p a y a b l e by t h e I n m a t e I n j u r y Fund. We remand f o r 
f u r t h e r e v i d e n c e . 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 
( 1 9 8 5 ) . 

H e r e , c l a i m a n t ' s i n j u r y c l a i m was d e n i e d by t h e 
D e p a r t m e n t on t h e g r o u n d s t h a t i t was n o t t i m e l y f i l e d w i t h i n t h e 
90 days a l l o t t e d by ORS 6 5 5 . 5 2 0 ( 3 ) . The s t a t u t e r e q u i r e s a 
w r i t t e n c l a i m t o be f i l e d w i t h t h e D e p a r t m e n t w i t h i n 90 days a f t e r 
t h e i n j u r y . I d . 

As n o t e d i n t h e R e f e r e e ' s o r d e r , t h e o f f i c i a l i n c h a r g e 
o f i n m a t e s ' c l a i m s f o r b e n e f i t s r e c e i v e d a w r i t t e n memorandum f r o m 
c l a i m a n t ' s s u p e r v i s o r r e g a r d i n g c l a i m a n t ' s i n j u r y . However, t h e 
memorandum was n o t i n t r o d u c e d a t t h e h e a r i n g . We c o n c l u d e t h e 
memorandum i s r e l e v a n t on t h e t i m e l y f i l i n g i s s u e . Under s u c h 
c i r c u m s t a n c e s , we f i n d t h a t t h e r e c o r d has been i n c o m p l e t e l y 
d e v e l o p e d . 

F u r t h e r m o r e , p r i o r t o t h e h e a r i n g , c l a i m a n t ' s a t t o r n e y 
r e q u e s t e d t h a t t h e D e p a r t m e n t r e - c h e c k i t s r e c o r d s i n o r d e r t o 
i d e n t i f y how t h e c l a i m was p r o c e s s e d . The D e p a r t m e n t r e p l i e d t h a t 
i t had n o t r e c e i v e d a c l a i m f o r i n j u r i e s , and i t d i d n o t p r o v i d e 
c l a i m a n t ' s a t t o r n e y w i t h t h e memorandum w i t h i n i t s c o n t r o l . 
T h e r e f o r e , a l t h o u g h c l a i m a n t a c t e d w i t h due d i l i g e n c e , t h e 
e v i d e n c e was n o t a v a i l a b l e a t t h e t i m e o f h e a r i n g . 

A c c o r d i n g l y , t h i s c a s e i s remanded t o t h e P r e s i d i n g 
R e f e r e e f o r t h e i n t r o d u c t i o n o f e v i d e n c e c o n c e r n i n g t h e memorandum 
t h a t p e r t a i n e d t o c l a i m a n t ' s i n j u r i e s and was r e c e i v e d by s a f e t y 
s a n i t a t i o n o f f i c e r D e F o r e s t f r o m c l a i m a n t ' s s u p e r v i s o r . 

The B o a r d r e t a i n s j u r i s d i c t i o n o v e r t h i s c a s e . Upon 
r e c e i p t o f a d d i t i o n a l e v i d e n c e r e g a r d i n g t h e above r e f e r e n c e d 
memorandum, t h e P r e s i d i n g R e f e r e e s h a l l i s s u e an I n t e r i m O r d e r on 
Remand d i s c u s s i n g t h e e f f e c t , i f a n y , t h i s e v i d e n c e has upon t h e 
p r i o r R e f e r e e ' s o r d e r . T h e r e a f t e r , t h e B o a r d s h a l l t a k e t h i s 
m a t t e r u n d e r a d v i s e m e n t . 

ORDER 

T h i s c a s e i s remanded t o t h e P r e s i d i n g R e f e r e e f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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ALAN C. CHURCH, Claimant WCB 85-04704 
Peter 0. Hansen, Claimant's Attorney December 14, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Reconsideration 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e 
p o r t i o n s o f t h e B o a r d ' s November 15, 1989 Order on Review t h a t : 
( 1 ) d i r e c t e d t h a t SAIF pay t o c l a i m a n t p e r m a n e n t d i s a b i l i t y 
c o m p e n s a t i o n w h i c h SAIF had u n i l a t e r a l l y o f f s e t , w h i l e a l l o w i n g 
SAIF an o f f s e t o f t h e c o m p e n s a t i o n o r d e r e d p a i d a g a i n s t f u t u r e 
a w ards o f p e r m a n e n t d i s a b i l i t y ; and ( 2 ) awarded c l a i m a n t a 
p e n a l t y - r e l a t e d a t t o r n e y f e e as w e l l as an a t t o r n e y f e e p a y a b l e 
o u t o f t h e i n c r e a s e d c o m p e n s a t i o n g r a n t e d by o u r o r d e r . 

W i t h r e g a r d t o t h e o f f s e t i s s u e , we a d h e r e t o o u r p r i o r 
d e c i s i o n . 

W i t h r e g a r d t o t h e a t t o r n e y f e e i s s u e , SAIF c o n t e n d s 
t h a t o u r d e c i s i o n r e s u l t s i n a " d o u b l e f e e " t o c l a i m a n t ' s a t t o r n e y 
f o r " t h e same a t t o r n e y s e r v i c e s . " SAIF a r g u e s t h a t a " d o u b l e f e e " 
i s p r o h i b i t e d by s t a t u t e , a d m i n i s t r a t i v e r u l e , t h e a t t o r n e y f e e 
a g r e e m e n t b e t w e e n c l a i m a n t and h i s c o u n s e l , and p o l i c y 
c o n s i d e r a t i o n s . We do n o t a g r e e w i t h SAIF's a r g u m e n t r e g a r d i n g a 
" d o u b l e f e e . " However, we c o n c l u d e t h a t t h e award o f an a p p r o v e d 
f e e p a y a b l e o u t o f c l a i m a n t ' s c o m p e n s a t i o n was o t h e r w i s e i n c o r r e c t . 

I n o u r p r i o r o r d e r , we c o n c l u d e d t h a t SAIF was n o t 
p e r m i t t e d t o t a k e an o f f s e t i n t h e a bsence o f p r i o r a u t h o r i z a t i o n 
t o do s o . We, t h e r e f o r e , d i r e c t e d t h a t SAIF r e p a y t h e amounts 
p r e v i o u s l y o f f s e t . I n a d d i t i o n , we awarded c l a i m a n t ' s a t t o r n e y an 
a p p r o v e d f e e p a y a b l e o u t o f t h e " i n c r e a s e d " c o m p e n s a t i o n g r a n t e d 
t o c l a i m a n t by o u r o r d e r . See ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 1 5 - 0 0 5 ( 1 ) . 

However, p u r s u a n t t o o u r o r d e r , we d i d n o t award 
c l a i m a n t any " i n c r e a s e d " c o m p e n s a t i o n ; r a t h e r , we d i r e c t e d t h a t 
SAIF pay c o m p e n s a t i o n w h i c h had been p r e v i o u s l y awarded by 
D e t e r m i n a t i o n O r d e r . T h e r e f o r e , on f u r t h e r c o n s i d e r a t i o n , we 
c o n c l u d e t h a t an award t o c l a i m a n t ' s a t t o r n e y o f an 
o u t - o f - c o m p e n s a t i o n f e e i s n o t s u p p o r t e d by s t a t u t e . See 
F o r n e y v . W e s t e r n S t a t e s P l y w o o d , 297 Or 628 ( 1 9 8 4 ) , on remand 
37 Van N a t t a 91 ( 1 9 8 5 ) ; S t e v e n R. Pace, 38 Van N a t t a 139 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d . 
T h a t p o r t i o n o f o u r p r i o r o r d e r w h i c h awarded c l a i m a n t ' s a t t o r n e y 
an o u t - o f - c o m p e n s a t i o n f e e i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
amended h e r e i n , we a d h e r e t o and r e p u b l i s h o u r November 15, 1989 
o r d e r . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

PATRICIA L. DUERR, Claimant WCB 89-09814 
Coons & Cole, Claimant's Attorneys December 14, 1989 
Luvaas, et a l . , Defense Attorneys Second Order of Dismissal 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r November 29, 
1989 o r d e r , w h i c h d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w . 
S p e c i f i c a l l y , c l a i m a n t o b j e c t s t o o u r f i n d i n g t h a t " [ t j h e r e r i s no 
r e c o r d t h a t c l a i m a n t ' s r e c o n s i d e r a t i o n r e q u e s t [ o f t h e R e f e r e e ' s 
o r d e r ] was r e c e i v e d by t h e R e f e r e e o r Bo a r d u n t i l November 17, 
1989." A s s e r t i n g t h a t h i s r e q u e s t was r e c e i v e d by t h e R e f e r e e 
" w e l l w i t h i n t h e 30-day a p p e a l " p e r i o d , c l a i m a n t s e e k s 
r e c o n s i d e r a t i o n . 
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S i n c e t h e i s s u a n c e o f o u r o r d e r , t h e R e f e r e e has 
f o r w a r d e d t o t h e B o a r d c l a i m a n t ' s O c t o b e r 1 1 , 1989 r e q u e s t f o r 
r e c o n s i d e r a t i o n o f t h e R e f e r e e ' s o r d e r . The r e q u e s t i n d i c a t e s 
t h a t i t was r e c e i v e d by t h e H e a r i n g s D i v i s i o n on O c t o b e r 12, 
1989. 

We a l t e r o u r p r i o r o r d e r t o f i n d t h a t c l a i m a n t ' s r e q u e s t 
was r e c e i v e d by a p e r m a n e n t l y s t a f f e d o f f i c e o f t h e Bo a r d on 
O c t o b e r 12, 1989. However, t h i s a l t e r a t i o n t o o u r f i n d i n g s does 
n o t change o u r u l t i m a t e c o n c l u s i o n t h a t t h e r e q u e s t does n o t 
c o n s t i t u t e a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s 
September 22, 1989 o r d e r . As we p r e v i o u s l y r e a s o n e d , c l a i m a n t ' s 
O c t o b e r 1 1 , 1989 r e q u e s t u n a m b i g u o u s l y s o u g h t r e c o n s i d e r a t i o n , 
r a t h e r t h a n B o a r d r e v i e w , o f t h e R e f e r e e ' s September 22, 1989 
o r d e r . 

A c c o r d i n g l y , o u r November 29, .1989 o r d e r i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o u r p r i o r o r d e r . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

DEWEY H. GILKEY, Claimant WCB 84-13492, 85-10096, 85-10535 
Malagon & Moore, Claimant's Attorneys & 86-03407 
Kate Donnelly (SAIF), Defense Attorney December 14, 1989 
John L i t t l e f i e l d , Defense Attorney Order of Abatement 

On o u r own m o t i o n , we a b a t e and w i t h d r a w o u r Or d e r on 
Review i n t h e a b o v e - c a p t i o n e d c a s e , i s s u e d November 20, 1989. We 
t a k e t h i s a c t i o n t o r e c o n s i d e r t h e c o m p e n s a b i l i t y r u l i n g i n t h a t 
o r d e r . A f t e r we have c o m p l e t e d o u r f u r t h e r c o n s i d e r a t i o n o f t h i s 
m a t t e r , an o r d e r on r e c o n s i d e r a t i o n w i l l i s s u e . 

I T I S SO ORDERED. 

DANIEL L. GR0USBECK, Claimant WCB 87-05636 
Rasmussen & Henry, Claimant's Attorneys December 14, 1989 
Nancy C. Marque (SAIF), Defense Attorney Order on Review 

R e v i e w e d by B o a r d Members H o w e l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s "de 
f a c t o " d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f f o u r p e r 
month ; and ( 2 ) r e j e c t e d h i s r e q u e s t f o r a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r SAIF's f a i l u r e t o pay o r deny t h e d i s p u t e d 
t r e a t m e n t s i n a t i m e l y manner. The i s s u e s a r e m e d i c a l s e r v i c e s , 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t and 
c o n c l u s i o n s o f l a w w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Thomas, b i l l e d 
SAIF i n May 1987 f o r a number o f t r e a t m e n t s . On June 2 4, 1987, 
SAIF s e n t Dr. Thomas a f o r m r e q u e s t i n g j u s t i f i c a t i o n f o r 
t r e a t m e n t s i n e x c e s s o f f o u r p e r month. Dr. Thomas c o m p l e t e d t h e 
f o r m and r e t u r n e d i t t o SAIF. SAIF r e c e i v e d t h e f o r m on 
A u g u s t 1 0, 1987. SAIF p a i d f o r o n l y a p o r t i o n o f Dr. Thomas' 
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t r e a t m e n t s and never i s s u e d a f o r m a l d e n i a l of the o t h e r 
t r e a t m e n t s . On August 13, 1987, c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g i n c o n n e c t i o n w i t h S A I F ' s f a i l u r e to pay f o r the d i s p u t e d 
t r e a t m e n t s . The h e a r i n g was h e l d on F e b r u a r y 10, 1988. 

FINDINGS OF ULTIMATE FACT 

S A I F f a i l e d t o i s s u e a f o r m a l d e n i a l w i t h i n 60 days of 
r e c e i v i n g b i l l s f o r m e d i c a l s e r v i c e s f o r which i t d i d not pay. 
T h i s f a i l u r e was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW 

A c a r r i e r i s l i a b l e f o r a p e n a l t y of up to 25 p e r c e n t 
of compensation "then due" and an a s s o c i a t e d a t t o r n e y f e e i f i t 
u n r e a s o n a b l y d e l a y s a c c e p t a n c e or d e n i a l of a c l a i m . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . I n the absence of a r e a s o n a b l e 
e x p l a n a t i o n f o r a l o n g e r d e l a y , b i l l s f o r r e n d e r e d m e d i c a l 
s e r v i c e s must be p a i d or d e n i e d w i t h i n 60 days of t h e i r r e c e i p t by 
the c a r r i e r . See ORS 6 5 6 . 2 6 2 ( 6 ) ; B i l l y J . Eubanks, 
35 Van N a t t a 1 3 1 , 135 ( 1 9 8 3 ) . 

I n the p r e s e n t c a s e , S A I F f a i l e d to a c c e p t or deny the 
d i s p u t e d m e d i c a l s e r v i c e s w i t h i n 60 days and o f f e r s no r e a s o n a b l e 
e x p l a n a t i o n f o r a l o n g e r d e l a y . S A I F ' s f a i l u r e to pay or deny the 
m e d i c a l s e r v i c e s w i t h i n 60 days, t h e r e f o r e , was u n r e a s o n a b l e . No 
p e n a l t y may be a s s e s s e d , however, because the m e d i c a l s e r v i c e s a r e 
not compensable and thus were never "due" w i t h i n the meaning of 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . F u r t h e r m o r e , an a t t o r n e y f e e may not be a s s e s s e d 
f o r u n r e a s o n a b l e r e s i s t a n c e t o the payment of compensation because 
no c o m p e n s a t i o n was p a y a b l e . E l l i s v. M c C a l l I n s u l a t i o n , 
308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 (October 23, 
1 9 8 9 ) . 

On r e v i e w , c l a i m a n t a r g u e s t h a t the R e f e r e e e r r e d i n 
r e a c h i n g the i s s u e of whether those c h i r o p r a c t i c s e r v i c e s c l a i m s , 
which were not p a i d by S A I F , were compensable. C l a i m a n t a r g u e s 
t h a t "de f a c t o " d e n i a l s a r e i m p e r m i s s i b l e under Workers' 
Compensation Law. For the f o l l o w i n g r e a s o n s , we need not a d d r e s s 
t h a t i s s u e . 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r . I n an 
August 13, 1987 s u p p l e m e n t a l r e q u e s t , c l a i m a n t r a i s e d the i s s u e of 
e n t i t l e m e n t to m e d i c a l s e r v i c e s . At h e a r i n g , one i s s u e agreed 
upon by the p a r t i e s was the ". . . f a i l u r e to pay Dr. Thomas's 
( s i c ) c h i r o p r a c t i c s e r v i c e s . . . " ( T r . p. 3 & 4 ) . We c o n c l u d e 
t h a t the p a r t i e s t r e a t e d the c l a i m s f o r Dr. Thomas' s e r v i c e s as 
d e n i e d and l i t i g a t e d , t h a t i s s u e . C l a i m a n t ' s r e q u e s t f o r r e v i e w 
s u p p o r t s t h a t c o n c l u s i o n . C l a i m a n t a l l e g e s t h a t the R e f e r e e e r r e d 
i n f a i l i n g to f i n d S A I F r e s p o n s i b l e f o r c l a i m a n t ' s m e d i c a l b i l l s . 

F u r t h e r m o r e , i t was n e c e s s a r y f o r the R e f e r e e to 
d e t e r m i n e whether the unpaid c h i r o p r a c t i c b i l l s were compensable 
i n o r d e r t o d e t e r m i n e i f t h e r e were "amounts then due" under 
ORS 6 5 6 . 2 6 2 ( 1 0 ) a g a i n s t which the p e n a l t y r e q u e s t e d by c l a i m a n t 
c o u l d be a s s e s s e d . L i k e w i s e , ORS 6 5 6 . 3 8 2 ( 1 ) p r o v i d e s f o r an 
a t t o r n e y f e e f o r u n r e a s o n a b l e r e s i s t a n c e to the payment of 
"compensation." 

I n c o n c l u s i o n , t h i s c a s e i s c o n t r o l l e d by the h o l d i n g s 
i n John D. E l l i s , 39 Van N a t t a 319 ( 1 9 8 7 ) ; E l l i s v. M c C a l l 
I n s u l a t i o n , 93 Or App 188 ( 1 9 8 8 ) ; and E l l i s v. M c C a l l I n s u l a t i o n , 
308 Or 74 ( 1 9 8 9 ) . 



ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 4, 1988, i s a f f i r m e d . 

CHARLES H. HANNAH, Claimant 
Michael J. Dooney, Claimant's Attorney 
P a t r i c k Lavis, Attorney 
David B. Smith (SAIF), Defense Attorney 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r which 
up h e l d the S A I F C o r p o r a t i o n ' s d e n i a l of h i s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h i s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , the i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the f i n d i n g s of f a c t i n c l u d e d i n the " F i n d i n g s " 
s e c t i o n of the R e f e r e e ' s o r d e r . We make the f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

C l a i m a n t worked f o r S A I F ' s i n s u r e d as an a s s i s t a n t 
a d m i n i s t r a t o r i n the county c o r r e c t i o n s d i v i s i o n . H i s job d u t i e s 
i n c l u d e d w r i t i n g r e p o r t s , s u p e r v i s i n g c o r r e c t i o n s o f f i c e r s and 
m o n i t o r i n g the j a i l s e c u r i t y s y s t e m . C l a i m a n t worked an a v e r a g e 
of s i x days a week and was o f t e n a s k e d to r e t u r n to the j a i l a t 
n i g h t to a s s i s t w i t h computers or s u r v e i l l a n c e equipment. 

At v a r i o u s t i m e s , the s h e r i f f or the p e r s o n n e l d i r e c t o r 
a s k e d c l a i m a n t to r e p o r t on the work a c t i v i t i e s of h i s s u p e r i o r s . 
T h e r e were o f t e n c o n f r o n t a t i o n s between f a c t i o n s of o f f i c e r s a t 
the j a i l , and c l a i m a n t f e l t t h a t i t was h i s o b l i g a t i o n to r e s o l v e 
such c o n f l i c t s . 

C l a i m a n t and h i s w i f e had e x p e r i e n c e d m a r i t a l 
d i f f i c u l t i e s f o r s e v e r a l y e a r s and were s e p a r a t e d f o r a few months 
i n 1983. They had a l s o e n c o u n t e r e d v i s i t a t i o n problems i n r e g a r d 
to c l a i m a n t ' s c h i l d r e n from a p r e v i o u s m a r r i a g e . 

I n December of 1983, c l a i m a n t s p e n t two weeks a t an 
o f f i c e r ' s c o n v e n t i o n . On the day of h i s r e t u r n from the 
c o n v e n t i o n , he was a r r e s t e d f o r s h o p l i f t i n g . S e v e r a l days l a t e r , 
due t o the s h o p l i f t i n g c h a r g e s brought a g a i n s t him, c l a i m a n t 
r e s i g n e d from h i s p o s i t i o n as a s s i s t a n t a d m i n i s t r a t o r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work w i t h S A I F ' s i n s u r e d was o b j e c t i v e l y 
c a p a b l e of c a u s i n g s t r e s s . C l a i m a n t ' s j o b s t r e s s o r s were not the 
major c o n t r i b u t i n g c a u s e of h i s d e p r e s s i o n c o n d i t i o n . 

CONCLUSIONS OF LAW 

We adopt the c o n c l u s i o n s and o p i n i o n of the R e f e r e e w i t h 
the f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e found t h a t c l a i m a n t ' s work environment was 
not the major c o n t r i b u t i n g c a u s e of h i s d e p r e s s i o n c o n d i t i o n . We 
a g r e e . 

S t r e s s - r e l a t e d c l a i m s f o r b e n e f i t s a r i s i n g out of mental 
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and p h y s i c a l d i s o r d e r s a r e compensable i f they f l o w from 
o b j e c t i v e l y e x i s t i n g c o n d i t i o n s of the wo r k e r ' s employment, and i f 
tho s e work c o n d i t i o n s , when compared to non-employment c o n d i t i o n s , 
a r e the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s mental d i s o r d e r . 
McGarrah v. S A I F , 296 Or 145 ( 1 9 8 3 ) . When c l a i m a n t ' s c o n d i t i o n 
i n v o l v e s a complex i s s u e of m e d i c a l c a u s a t i o n , a r e s o l u t i o n of the 
c o n t r o v e r s y can b e s t be a c h i e v e d through an a p p r a i s a l of the 
m e d i c a l o p i n i o n s . L i n d a c . V i l e s , 39 Van N a t t a 14 (1987) a f f ' d 
mem V i l e s v. S A I F , 89 Or App 569 ( 1 9 8 8 ) . 

Dr. B e a h r s , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , c o n c l u d e d 
t h a t o n - t h e - j o b s t r e s s o r s were the major c a u s e of c l a i m a n t ' s 
d e p r e s s i o n . Although Dr. B e a h r s had been informed of the 
s h o p l i f t i n g i n c i d e n t s , he was not aware of c l a i m a n t ' s m a r i t a l or 
f a m i l y problems when he made h i s d i a g n o s i s . 

Dr. W i t t r o p , an examining p s y c h i a t r i s t , was g i v e n a 
h i s t o r y which i n c l u d e d c l a i m a n t ' s job s t r e s s o r s , s h o p l i f t i n g 
i n c i d e n t s and m a r i t a l d i f f i c u l t i e s . Dr. W i t t r o p c o u l d not a s s i g n 
a "major c o n t r i b u t i n g c a u s e " d e s i g n a t i o n to o n - t h e - j o b s t r e s s o r s . 
He s u b s e q u e n t l y e s t i m a t e d t h a t work s t r e s s o r s c o n t r i b u t e d to 
25 p e r c e n t of c l a i m a n t ' s c u r r e n t problem. 

A t h i r d p s y c h i a t r i s t , Dr. C o l b a c h , r e p o r t e d t h a t due to 
c l a i m a n t ' s m a r i t a l problems, he c o u l d not c o n c l u d e t h a t job 
s t r e s s o r s were the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s 
p s y c h o l o g i c a l problem. Dr. C o l b a c h noted the s t a t e m e n t s made by 
both c l a i m a n t and h i s w i f e t h a t c l a i m a n t ' s mental s t a t e had 
d e t e r i o r a t e d r a p i d l y a f t e r h i s r e s i g n a t i o n . 

Although c l a i m a n t ' s t r e a t i n g d o c t o r had the o p p o r t u n i t y 
to o b s e r v e him upon more than one o c c a s i o n , we can n o t r e l y upon 
h i s m e d i c a l o p i n i o n due t o the f a c t t h a t c l a i m a n t ' s m a r i t a l and 
f a m i l y problems were not c o n s i d e r e d i n i t s f o r m u l a t i o n . Where 
t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , more weight i s g i v e n 
to t h o s e o p i n i o n s which a r e both w e l l - r e a s o n e d and based on 
com p l e t e i n f o r m a t i o n . Somers v. S A I F , 77 Or App 259 ( 1 9 8 6 ) . 

Under the c i r c u m s t a n c e s , we f i n d the m e d i c a l o p i n i o n s of 
D r s . W i t t r o p and Co l b a c h to be more p e r s u a s i v e i n r e g a r d to the 
i s s u e of c a u s a t i o n of c l a i m a n t ' s s t r e s s c o n d i t i o n . We c o n c l u d e 
t h a t , a l t h o u g h c l a i m a n t ' s work was o b j e c t i v e l y c a p a b l e of c a u s i n g 
s t r e s s , i t was not the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s 
d i s o r d e r . A c c o r d i n g l y , c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s 
not compensable. 

ORDER 

The R e f e r e e ' s o r d e r dated J u l y 17, 1987 i s a f f i r m e d . 

JERRY P. MILLER, Claimant WCB 86-07920 
P h i l i p H. Garrow, Claimant's Attorney December 14, 1939 
Meyers & Radler, Defense Attorneys Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Thye's o r d e r w h i c h : 
( 1 ) u p held the s e l f - i n s u r e d e m ployer's d e n i a l of c l a i m a n t ' s r i g h t 
c a r p a l t u n n e l syndrome; ( 2 ) found t h a t c e r t a i n m e d i c a l s e r v i c e s 
were not f o r d i a g n o s t i c p u r p o s e s ; ( 3 ) d e c l i n e d t o a s s e s s p e n a l t i e s 
and a t t o r n e y f e e s f o r an a l l e g e d l a t e d e n i a l ; ( 4 ) d e c l i n e d to 
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award s c h e d u l e d permanent d i s a b i l i t y f o r the l o s s of use or 
f u n c t i o n of the r i g h t arm; and (5) d e c l i n e d t o award u n s c h e d u l e d 
permanent d i s a b i l i t y f o r the r i g h t s h o u l d e r . C l a i m a n t has a l s o 
moved f o r remand, f o r i n t r o d u c t i o n of a d d i t i o n a l e v i d e n c e to 
e s t a b l i s h when the i n s u r e r had n o t i c e of h i s c a r p a l t u n n e l c l a i m . 
On r e v i e w , the i s s u e s a r e remand, c o m p e n s a b i l i t y , m e d i c a l 
s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s , and e x t e n t of permanent 
d i s a b i l i t y . 

We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF ULTIMATE FACT 

We adopt the R e f e r e e ' s f i n d i n g s w i t h the f o l l o w i n g 
a d d i t i o n a l f i n d i n g of f a c t . 

The June 10, 1986 m e d i c a l r e p o r t a u t h o r e d by 
Dr. R i n e h a r t , c o n t a i n i n g an i m p r e s s i o n of c a r p a l t u n n e l syndrome, 
was r e c e i v e d by the employer i n J u l y 1986. 

CONCLUSIONS OF LAW AND OPINION 

On the q u e s t i o n s of the c o m p e n s a b i l i t y of c l a i m a n t ' s 
c a r p a l t u n n e l syndrome, the e x i s t e n c e of any s c h e d u l e d permanent 
d i s a b i l i t y , and the e x i s t e n c e of any u n s c h e d u l e d permanent 
d i s a b i l i t y , we a g r e e w i t h the R e f e r e e . C l a i m a n t has f a i l e d t o 
meet h i s burden of p r o o f . C o n s e q u e n t l y , we adopt those p o r t i o n s 
of the R e f e r e e ' s c o n c l u s i o n . 

On the q u e s t i o n of whether c l a i m a n t ' s e x a m i n a t i o n s and 
t r e a t m e n t s by Dr. R i n e h a r t and Dr. Buchholz were compensable f o r 
d i a g n o s t i c p u r p o s e s , we r e v e r s e i n p a r t . The R e f e r e e r e a s o n e d 
t h a t f o r such t r e a t m e n t s to be compensable, c l a i m a n t must be 
s e e k i n g a d i a g n o s i s of h i s symptoms not merely c u r a t i v e 
t r e a t m e n t . We d i s a g r e e . The t e s t i n t h i s c a s e i s whether 
c l a i m a n t has shown by a preponderance of the e v i d e n c e t h a t a 
d i a g n o s t i c p r o c e d u r e i s r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e 
to d e t e r m i n e whether h i s c o n d i t i o n i s c a u s a l l y r e l a t e d to the 
compensable i n j u r y . M y r t l e L. Thomas, 35 Van N a t t a 1093, 1095 
( 1 9 8 3 ) . 

C l a i m a n t went to s e e Dr. R i n e h a r t w i t h symptoms of 
numbness and l o s s of s t r e n g t h i n h i s r i g h t arm and s h o u l d e r . 
These symptoms were s i m i l a r to t h o s e he was e x p e r i e n c i n g a t the 
time of h i s c l a i m c l o s u r e i n 1985. Dr. R i n e h a r t s u s p e c t e d 
c l a i m a n t might be s u f f e r i n g from c a r p a l t u n n e l syndrome and s e n t 
c l a i m a n t t o Dr. Buchholz f o r an e v a l u a t i o n . Dr. Buchholz 
a d m i n i s t e r e d t e s t s which l e d him to s u s p e c t c a r p a l t u n n e l 
syndrome. However, Buchholz remained unsure of h i s s u s p i c i o n 
u n t i l he had done f u r t h e r r e s e a r c h to r u l e out the p o s s i b i l i t y 
t h a t c l a i m a n t ' s problems were the r e s u l t of h i s e a r l i e r 
compensable i n j u r y . C l a i m a n t was r e t u r n e d to the c a r e of 
Dr. R i n e h a r t , who t r e a t e d him f o r c a r p a l t u n n e l syndrome. 
C l a i m a n t has met h i s burden of p r o o f i n e s t a b l i s h i n g t h a t h i s 
i n i t i a l v i s i t s t o Dr. R i n e h a r t and Dr. Buchholz and the t e s t s 
o r d e r e d by Dr. Buchholz were r e a s o n a b l y n e c e s s a r y m e d i c a l s e r v i c e s 
to d e t e r m i n e whether h i s c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s 
compensable i n j u r y . C l a i m a n t ' s subsequent v i s i t s to Dr. R i n e h a r t 
f o r t r e a t m e n t s of c a r p a l t u n n e l syndrome, were not compensable. 

We t u r n to the p e n a l t y and a t t o r n e y f e e i s s u e . The 
R e f e r e e h e l d t h a t c l a i m a n t had f a i l e d to p r o v i d e e v i d e n c e a s t o 
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when the employer had r e c e i v e d n o t i c e of a c l a i m f o r c a r p a l t u n n e l 
syndrome and d e n i e d the r e q u e s t f o r a p e n a l t y and a t t o r n e y f e e f o r 
a l a t e d e n i a l . We d i s a g r e e . 

We f i n d t h a t the employer r e c e i v e d Dr. R i n e h a r t ' s 
June 10, 1986 r e p o r t i n J u l y 1986. I n r e a c h i n g t h i s c o n c l u s i o n , 
we note t h a t the r e p o r t c a r r i e s the employer's date stamp of 
"+7._.86. n The employer f a i l e d to deny c l a i m a n t ' s c a r p a l t u n n e l 
syndrome u n t i l November 7, 1986. The employer f a i l e d to a c c e p t or 
deny the c l a i m w i t h i n 60 days and c l a i m a n t i s e n t i t l e d t o a 
p e n a l t y and a r e a s o n a b l e a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) . A 
p e n a l t y i n the amount of 25 p e r c e n t of the amount owing f o r the 
i n i t i a l v i s i t s to Dr. R i n e h a r t and Dr. Buchholz and the t e s t s 
o r d e r e d by Dr. B u c h h o l z , as w e l l a s a r e a s o n a b l e a t t o r n e y f e e , a r e 
a s s e s s a b l e . As we have r e a c h e d t h i s c o n c l u s i o n we need not 
a d d r e s s the remand motion. 

C l a i m a n t ' s b r i e f was r e j e c t e d as u n t i m e l y . T h e r e i s 
no e v i d e n c e t h a t a d d i t i o n a l l e g a l s e r v i c e s were p r o v i d e d on Board 
r e v i e w . T h e r e f o r e , no a t t o r n e y f e e w i l l be awarded to c l a i m a n t ' s 
a t t o r n e y f o r p r e v a i l i n g on r e v i e w . S h i r l e y Brown, 
40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 14, 1988, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the e mployer's 
d e n i a l which d e n i e d d i a g n o s t i c m e d i c a l s e r v i c e s i s s e t a s i d e . The 
s e l f - i n s u r e d employer i s d i r e c t e d t o pay c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m s f o r h i s June 10, 1986 v i s i t to Dr. R i n e h a r t and 
h i s June 16, 1986 v i s i t t o Dr. B u c h h o l z , as w e l l as the m e d i c a l 
t e s t s c o n n e c t e d w i t h Dr. B u c h h o l z ' s e x a m i n a t i o n . As a p e n a l t y f o r 
i t s u n r e a s o n a b l e c l a i m s p r o c e s s i n g , the employer s h a l l pay 
c l a i m a n t a p e n a l t y of 25 p e r c e n t of the a f o r e m e n t i o n e d amounts 
due. F o r s e r v i c e s r e n d e r e d a t h e a r i n g , c o n c e r n i n g the d e n i a l of 
d i a g n o s t i c m e d i c a l s e r v i c e s , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e of $1,000, to be p a i d by the employer. For 
s e r v i c e s c o n c e r n i n g the p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e f e e of $300, to be p a i d by the employer. The 
remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , 
not t o e x c e e d $638, i s approved. 

PAMELLA K. PRUETT, Claimant WCB 87-18814 
Charles D. Maier, Claimant's Attorney December 14, 1989 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e H i g a s h i ' s o r d e r t h a t : ( 1 ) upheld the i n s u r e r ' s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her low back c o n d i t i o n ; 
( 2 ) d e c l i n e d to a s s e s s a p e n a l t y and f e e f o r the i n s u r e r ' s 
a l l e g e d l a t e payment of i n t e r i m compensation; and ( 3 ) d e c l i n e d 
to a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e 
d e n i a l . On r e v i e w , the i s s u e s a r e a g g r a v a t i o n , p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDING OF FACT 

C l a i m a n t compensably i n j u r e d her back, neck, l e f t 
s h o u l d e r and arm on October 10, 1985. Her c o n d i t i o n was d i a g n o s e d 
a s c e r v i c a l , l e f t d e l t o i d , and l u m b o s a c r a l s t r a i n . On August 25, 
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1986 a D e t e r m i n a t i o n Order c l o s e d the c l a i m w i t h no permanent 
d i s a b i l i t y award. A December 23, 1986, R e f e r e e ' s o r d e r awarded 
35 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r the low back. On 
September 29, 1987, the Board reduced c l a i m a n t ' s award to 
5 p e r c e n t . P a m e l l a K. P r u e t t , 39 Van N a t t a 821 ( 1 9 8 7 ) . 

C l a i m a n t d i d not r e t u r n to work f o l l o w i n g the 
October 10, 1985 compensable i n j u r y . On June 4, 1987, Dr. Arden 
r e q u e s t e d the i n s u r e r approve the p u r c h a s e of a TNS u n i t . I t was 
m a i n t a i n e d t h a t t h i s u n i t would r e l i e v e p a i n t h a t c l a i m a n t was 
s u f f e r i n g from the compensable i n j u r y . ( E x . 2 ) . On October 15, 
1987, Dr. Arden found t h a t c l a i m a n t was u nable to work due to the 
p a i n . ( E x . 5 ) . 

The i n s u r e r r e c e i v e d Dr. Arden's r e p o r t on October 21, 
1987. I t d i d not b e g i n p a y i n g compensation u n t i l November 29, 
1987. On December 15, 1987, the Independent C h i r o p r a c t i c 
C o n s u l t a n t s performed an independent m e d i c a l e x a m i n a t i o n and 
c o n c l u d e d t h a t c l a i m a n t had m a i n t a i n e d her m e d i c a l l y s t a t i o n a r y 
s t a t u s . 

On December 21, 1987, the i n s u r e r i s s u e d a d e n i a l 
a l l e g i n g t h a t c l a i m a n t had not s u f f e r e d an a g g r a v a t i o n s i n c e the 
l a s t award of c o m p e n s a t i o n . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s c o n d i t i o n r e s u l t i n g from her October 10, 1985 
i n j u r y has not worsened s i n c e her l a s t award or arrangement of 
compensation. At the time of i t s d e n i a l , the i n s u r e r had a 
l e g i t i m a t e doubt c o n c e r n i n g the c o m p e n s a b i l i t y of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

The i n s u r e r u n r e a s o n a b l y f a i l e d to begin p a y i n g 
c l a i m a n t ' s i n t e r i m c o m pensation w i t h i n 14 days from the date of 
n o t i c e of a m e d i c a l l y v e r i f i e d i n a b i l i t y to work. 

CONCLUSIONS OF LAW 

The R e f e r e e s t a t e d t h a t to e s t a b l i s h a compensable 
a g g r a v a t i o n c l a i m , c l a i m a n t must show a worsening of the i n j u r y 
r e l a t e d c o n d i t i o n , a c a u s a l r e l a t i o n s h i p between the compensable 
i n j u r y or d i s e a s e and the worsened c o n d i t i o n , and a t l e a s t a 
temporary i n c r e a s e i n d i s a b i l i t y . The R e f e r e e found t h a t a 
compensable a g g r a v a t i o n c l a i m c o u l d not be s u s t a i n e d . We a g r e e 
w i t h the R e f e r e e ' s c o n c l u s i o n s , but based on the f o l l o w i n g r e a s o n s . 

I n o r d e r to e s t a b l i s h a compensable a g g r a v a t i o n , 
c l a i m a n t must show "worsened c o n d i t i o n s r e s u l t i n g from the 
o r i g i n a l i n j u r y . " ORS 656.273; s e e P e r r y y. S A I F , 307 Or 654 
( 1 9 8 9 ) . I n a d d i t i o n , c l a i m a n t must e s t a b l i s h t h a t as a r e s u l t of 
s u c h w o r s e n i n g he i s more d i s a b l e d , i . e . , l e s s a b l e to work, 
e i t h e r t e m p o r a r i l y or p e r m a n e n t l y than he was a t the time of the 
l a s t arrangement of c o m p e n s a t i o n . Smith v. S A I F , 302 Or 396, 399 
( 1 9 8 6 ) . "Worsened c o n d i t i o n s " may be e i t h e r a change of the 
u n d e r l y i n g c o n d i t i o n or an i n c r e a s e i n symptoms, w o r s e n i n g . I d . 
Gwynn v. S A I F , 305 Or 345, on remand 91 Or App 84 ( 1 9 8 8 ) . 

I n our view, c l a i m a n t has not shown t h a t her c o n d i t i o n 
has o b j e c t i v e l y or s y m p t o m a t i c a l l y worsened. On June 4, 1987, 
Dr. Arden r e q u e s t e d t h a t the i n s u r e r pay f o r a TNS u n i t . At t h a t 
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time, t h e r e was no mention of c l a i m a n t ' s c o n d i t i o n w o r s e n i n g . 
S u b s e q u e n t l y , on October 15, 1987, Dr. Arden a l l e g e d t h a t c l a i m a n t 
had s u f f e r e d an e x a c e r b a t i o n of the i n j u r y , and r e l a t e d t h i s 
w o r s e n i n g back t o March 17, 1987. Y e t , Dr. Arden o f f e r s no 
r e a s o n a b l e e x p l a n a t i o n as to why he d i d not mention t h i s i m p o r t a n t 
e v e n t i n h i s June 4, 1987, r e q u e s t f o r the TNS u n i t . 
C o n s e q u e n t l y , we f i n d Dr. Arden's o p i n i o n u n p e r s u a s i v e . 
F u r t h e r m o r e , the Independent C h i r o p r a c t i c C o n s u l t a n t s ' r e p o r t i s 
d e t a i l e d and w e l l - r e a s o n e d . The C o n s u l t a n t s c o n c l u d e d t h a t 
c l a i m a n t had r e t a i n e d her m e d i c a l l y s t a t i o n a r y s t a t u s and t h a t no 
f u r t h e r t r e a t m e n t was n e c e s s a r y . ( E x . 8 - 5 ) . We f i n d t h e i r o p i n i o n 
p e r s u a s i v e . 

We may p r o p e r l y r e v i e w the s u b s t a n c e of c l a i m a n t ' s p r i o r 
t e s t i m o n y from the 1986 h e a r i n g , inasmuch as the t r a n s c r i p t of 
t h a t p r o c e e d i n g i s p a r t of t h i s r e c o r d . i n comparing t h a t p r i o r 
t e s t i m o n y , which was r e n d e r e d b e f o r e the l a s t arrangement of 
c o m p e n s a t i o n , to her c u r r e n t t e s t i m o n y , we a r e not p e r s u a d e d t h a t 
she has e x p e r i e n c e d a change i n symptoms. Her c o m p l a i n t s of p a i n 
a r e e s s e n t i a l l y unchanged. A c c o r d i n g l y , we a r e not p e r s u a d e d t h a t 
c l a i m a n t ' s c o n d i t i o n r e s u l t i n g from the o r i g i n a l i n j u r y has 
worsened. 

We t u r n to the i s s u e of p e n a l t i e s and a t t o r n e y f e e s f o r 
the i n s u r e r ' s u n t i m e l y payment of i n t e r i m compensation. 

The i n s u r e r r e c e i v e d m e d i c a l v e r i f i c a t i o n of 
c l a i m a n t ' s i n a b i l i t y to work a s a r e s u l t of her worsened c o n d i t i o n 
on October 21, 1987. However, the i n s u r e r d i d not commence p a y i n g 
i n t e r i m c o m pensation u n t i l November 21, 1987. 

The R e f e r e e found t h a t payment of temporary d i s a b i l i t y 
b e n e f i t s were " l a t e " . A lthough the R e f e r e e awarded a $250 p e n a l t y 
a s s o c i a t e d a t t o r n e y f e e , he d e c l i n e d to a s s e s s a p e n a l t y . We f i n d 
t h a t the R e f e r e e ' s a t t o r n e y f e e award i s r e a s o n a b l e , but we 
c o n c l u d e t h a t a p e n a l t y i s j u s t i f i e d . 

I n the a b s e n c e of a j u s t i f i a b l e e x p l a n a t i o n , we c o n s i d e r 
the i n s u r e r ' s f a i l u r e to pay the a f o r e m e n t i o n e d b e n e f i t s w i t h i n 14 
days of the i n s u r e r ' s n o t i c e of m e d i c a l v e r i f i c a t i o n to r e p r e s e n t 
an u n r e a s o n a b l e d e l a y i n the payment of c l a i m a n t ' s c o m pensation. 
A c c o r d i n g l y , a p e n a l t y i s a l s o w a r r a n t e d . See ORS 6 5 6 . 2 7 3 ( 6 ) ; 
6 5 6 . 2 6 2 ( 1 0 ) . The p e n a l t y s h a l l be based on the amount "then due" 
a t the time of the i n s u r e r ' s u n t i m e l y payment. 

ORDER 

The R e f e r e e ' s o r d e r , dated June 8, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . As a p e n a l t y f o r i t s u n t i m e l y payment 
of i n t e r i m compensation, the i n s u r e r s h a l l pay c l a i m a n t 25 p e r c e n t 
of the amounts then due a t the time of i t s November 25, 1987 
payment. A l l r e m a i n i n g p o r t i o n s of the R e f e r e e ' s o r d e r a r e 
a f f i r m e d . 

PAUL E. VOELLER, Claimant WCB 86-09287 
Peter 0. Hansen, Claimant's Attorney December 14, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Howell and S p e e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
N e a l ' s o r d e r which: (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r d e p r e s s i o n or major a f f e c t i v e 

-2349-



d i s o r d e r ; and ( 2 ) awarded c l a i m a n t ' s a t t o r n e y a f e e of $4,500. On 
a p p e a l , the i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the or d e r of the R e f e r e e 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

I n i t s r e q u e s t f o r r e v i e w , the employer r a i s e s i s s u e s 
not a d d r e s s e d by the R e f e r e e ' s o r d e r . 

The employer a r g u e s t h a t the s t a n d a r d f o r 
c o m p e n s a b i l i t y of a mental d i s o r d e r e s t a b l i s h e d i n the p r e s e n t 
v e r s i o n of ORS 656.802, e f f e c t i v e J a n u a r y 1, 1988, s h o u l d a p p l y . 
We d i s a g r e e . I n o r d e r f o r the new law to a p p l y , t h e r e must have 
been an ex p o s u r e to the i n j u r i o u s employment a f t e r J a n u a r y 1, 
1988. E l l e n L. C r a w f o r d , 41 Van N a t t a 1257 ( 1 9 8 9 ) . C l a i m a n t ' s 
l a s t e x p o s u r e to h i s employment o c c u r r e d on A p r i l 21, 1986. 

C o n c e r n i n g the R e f e r e e ' s a t t o r n e y f e e award, the 
employer a r g u e s t h a t p r o c e d u r a l d e f e c t s i n the f i l i n g of 
c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t of s e r v i c e s made such an award an 
e r r o r . The h e a r i n g was c l o s e d on March 31, 1988. C l a i m a n t ' s 
a t t o r n e y m a i l e d h i s s t a t e m e n t of s e r v i c e s to the R e f e r e e on 
A p r i l 1, 1988. C l a i m a n t ' s a t t o r n e y n e g l e c t e d to send a copy of 
the s t a t e m e n t of s e r v i c e s to the employer or i t s a t t o r n e y and no 
c e r t i f i c a t e of s e r v i c e was i n c l u d e d w i t h the s t a t e m e n t of s e r v i c e s 
m a i l e d to the Board. The employer's a t t o r n e y was p r o v i d e d an 
u n s i g n e d copy of c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t of s e r v i c e s on 
A p r i l 19, 1988. 

" F i l i n g means the p h y s i c a l d e l i v e r y of a t h i n g co any 
per m a n e n t l y s t a f f e d o f f i c e of the Board, or the date of m a i l i n g . " 
OAR 438-05-046(1) (a ) . C l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t of s e r v i c e s 
was p r o p e r l y f i l e d . Although the employer and i t s a t t o r n e y were 
not s e r v e d a t the time of f i l i n g of the s t a t e m e n t of s e r v i c e s , the 
r e c o r d r e v e a l s t h a t the employer r a i s e d an o b j e c t i o n to the amount 
of the a t t o r n e y f e e i n a l e t t e r t o the R e f e r e e on A p r i l 21, 1988. 
I n t h i s l e t t e r , the em p l o y e r ' s a t t o r n e y acknowledged the r e c e i p t 
of a copy of c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t of s e r v i c e s . The 
R e f e r e e c o n s i d e r e d t h e s e arguments and, i n a l e t t e r d a t e d May 9, 
1989, d e c l i n e d to change the f e e awarded. 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t the 
empl o y e r ' s l a t e r e c e i p t of i t s copy of c l a i m a n t ' s a t t o r n e y ' s 
s t a t e m e n t of s e r v i c e s d i d not p r e v e n t i t from p r e s e n t i n g i t s 
p o s i t i o n c o n c e r n i n g c l a i m a n t ' s a t t o r n e y f e e award. I n any e v e n t , 
on de novo r e v i e w , we f i n d an a t t o r n e y f e e of $4,500 r e a s o n a b l e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) ; B i l l y J . McAdams, 41 Van N a t t a 2019 (November 8, 
1989) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d to a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w c o n c e r n i n g the c o m p e n s a b i l i t y i s s u e . Such a f e e i s 
d e f i n e d as an " a s s e s s e d f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we 
cannot award an a s s e s s e d f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a 
s t a t e m e n t of s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
s t a t e m e n t of s e r v i c e s has been r e c e i v e d to d a t e , an a s s e s s e d f e e 
s h a l l not be awarded. See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated A p r i l 15, 1988, i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e not to exce e d $1,890.50, 
p a y a b l e from the employer to i t s c o u n s e l . 
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FRANK R. YAMBRA, Claimant WCB 88-02275 
Pozzi, et a l . , Claimant's Attorneys December 14, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C u s h i n g and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Menashe's o r d e r t h a t : ( 1 ) upheld the s e l f - i n s u r e d employer's 
p a r t i a l d e n i a l of h i s l e f t knee c o n d i t i o n and need f o r s u r g e r y and 
f u r t h e r m e d i c a l s e r v i c e s ; and ( 2 ) upheld i t s "de f a c t o " d e n i a l 
of h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r the same c o n d i t i o n . On 
r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t has a h i s t o r y of p r e e x i s t i n g l e f t l e g and knee 
problems, which began s e v e r a l y e a r s ago. I n the e a r l y 1 9 4 0 ' s , he 
s u s t a i n e d a compound f r a c t u r e of h i s l e f t l e g i n *a n o n i n d u s t r i a l 
a u t o m o b i l e a c c i d e n t . T h i s f r a c t u r e i n c o r r e c t l y h e a l e d p r o d u c i n g a 
v a r g u s d e f o r m i t y . As a r e s u l t , the a n g u l a t i o n of the weight 
b e a r i n g f o r c e s of h i s l e f t knee was a l t e r e d . I n the mid-1960's, 
he i n j u r e d h i s l e f t knee a t work. No c l a i m was f i l e d f o r t h a t 
i n j u r y . 

C l a i m a n t began working f o r the employer as a meat c u t t e r 
i n F e b r u a r y 1947. He s u s t a i n e d a n o n d i s a b l i n g compensable i n j u r y 
to h i s l e f t knee on December 23, 1982. At t h a t time, he had 
s i g n i f i c a n t a r t h r i t i c changes i n h i s l e f t knee. On J a n u a r y 3, 
1986, he s u s t a i n e d a compensable d i s a b l i n g i n j u r y to h i s r i g h t 
h i p . A few months l a t e r , he r e t i r e d from h i s work as a meat 
c u t t e r . The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r s of J u l y 29, 
1986, and August 14, 1986, which awarded him 25 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y f o r the low back and 35 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r the r i g h t l e g . 

I n September, 1987, the employer f o r m a l l y d e n i e d the 
c o m p e n s a b i l i t y of c l a i m a n t ' s a r t h r i t i c l e f t knee c o n d i t i o n as not 
m a t e r i a l l y r e l a t e d to the J a n u a r y , 1986, i n j u r y . C l a i m a n t d i d not 
t i m e l y r e q u e s t a h e a r i n g to c o n t e s t the d e n i a l . I n December, 
1987, the employer i s s u e d a second f o r m a l d e n i a l . T h i s l a t e r 
d e n i a l d e n i e d t h a t c l a i m a n t ' s l e f t knee c o n d i t i o n was a r e s u l t of 
the December, 1982, i n j u r y . C l a i m a n t f i l e d a t i m e l y r e q u e s t f o r 
h e a r i n g from t h i s d e n i a l . 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s 
l e f t knee c o n d i t i o n , by way of a r e p o r t from Dr. N e l s o n , h i s 
t r e a t i n g p h y s i c i a n , d a t e d J a n u a r y 4, 1988. The employer r e c e i v e d 
N e l s o n ' s r e p o r t on J a n u a r y 6, 1988, but d i d not f o r m a l l y a c c e p t or 
deny an o c c u p a t i o n a l d i s e a s e w i t h i n 60 days t h e r e a f t e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven n e i t h e r a 
m a t e r i a l c a u s a l c o n n e c t i o n between the n o n d i s a b l i n g 1982 l e f t knee 
i n j u r y and h i s c u r r e n t a r t h r i t i c c o n d i t i o n , nor t h a t h i s 40 y e a r s 
of work e x p o s u r e was the major c o n t r i b u t i n g c a u s e of h i s 
c o n d i t i o n . We a g r e e and adopt the " C o n c l u s i o n s And D e c i s i o n " 
s e c t i o n of the R e f e r e e ' s o r d e r . 

We note, however, t h a t the employer's December, 1987, 
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d e n i a l s t a t e s : " [ A ] n y ongoing m e d i c a l t r e a t m e n t to the l e f t knee 
must be d e n i e d . " C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g and sought 
to s e t a s i d e t h a t d e n i a l . R e g a r d l e s s of the p r e c i s e l e g a l 
argument a s s e r t e d by c l a i m a n t a t e i t h e r h e a r i n g or on Board 
r e v i e w , the i s s u e of the c o m p e n s a b i l i t y of h i s a r t h r i t i c c o n d i t i o n 
and the m e d i c a l s e r v i c e s d e n i e d by the December, 1987, d e n i a l , 
were p r o p e r l y b e f o r e the R e f e r e e . 

I t i s w e l l s e t t l e d t h a t an employer cannot p r o s p e c t i v e l y 
deny f u t u r e m e d i c a l s e r v i c e s when a worker has an a c c e p t e d 
u n d e r l y i n g c l a i m . E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 
( 1 9 8 9 ) . Here, c l a i m a n t has a compensable 1982 i n j u r y f o r a l e f t 
knee c o n d i t i o n . By v i r t u e of our above c o n c l u s i o n t h a t the 
R e f e r e e c o r r e c t l y found no m a t e r i a l c o n t r i b u t i o n between 
c l a i m a n t ' s c u r r e n t a r t h r i t i c c o n d i t i o n and the 1982 i n j u r y , 
c l a i m a n t ' s c u r r e n t t r e a t m e n t f o r the l e f t knee i s not 
compensable. N e v e r t h e l e s s , c l a i m a n t has a r i g h t to c o n t i n u e d 
m e d i c a l s e r v i c e s under the a c c e p t e d 1982 c l a i m . ORS 6 5 6 . 2 4 5 ( 1 ) . 
To be s u r e , c l a i m a n t must prove e n t i t l e m e n t to a l l c u r r e n t 
s e r v i c e s each time the employer i s s u e s a m e d i c a l s e r v i c e s d e n i a l . 
ORS 6 5 6 . 2 4 5 ( 1 ) s t a t e s t h a t compensable m e d i c a l s e r v i c e s must 
B r e s u l t [ ] from the [ c o m p e n s a b l e ] i n j u r y * * *." I t i s 
i m p e r m i s s i b l e , however, f o r an employer to p r o s p e c t i v e l y deny "any 
ongoing m e d i c a l t r e a t m e n t . " 

A c c o r d i n g l y , we r e v e r s e the R e f e r e e to the e x t e n t t h a t 
he upheld the e m p l o y e r ' s December, 1987, d e n i a l i n i t s e n t i r e t y . 
That p o r t i o n of the d e n i a l t h a t p r o s p e c t i v e l y d e n i e d f u t u r e 
t r e a t m e n t i s s e t a s i d e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d to an a s s e s s e d a t t o r n e y 
f e e f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w f o r p a r t i a l l y " 
s e t t i n g a s i d e the e m p l o y e r ' s d e n i a l . Inasmuch, as no s t a t e m e n t of 
s e r v i c e s has been r e c e i v e d from c l a i m a n t ' s a t t o r n e y to d a t e , we 
a r e p r e s e n t l y u n a b l e to award an a s s e s s e d f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated J u l y 6, 1988, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t u p h e l d the e m p l o y e r ' s December, 1987, d e n i a l , i n s o f a r as i t 
p r o s p e c t i v e l y d e n i e d f u t u r e m e d i c a l t r e a t m e n t of c l a i m a n t ' s-> l e f t 
knee, i s r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s : 

a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e by the 
s e l f - i n s u r e d employer to i t s c o u n s e l , not to exceed $1,096. 

DIANA BROWN, Claimant WCB 88-01933 
Rex Q. Smith, Claimant's Attorney December 15, 1989 
C a r r o l l Smith (SAIF), Defense Attorney Order.on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Tenenbaum's o r d e r 
t h a t : ( 1 ) upheld the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r her l e f t l e g (knee) c o n d i t i o n ; and 
(2) d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r the a l l e g e d 
u n r e a s o n a b l e d e n i a l . On r e v i e w , the i s s u e s a r e a g g r a v a t i o n and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

C l a i m a n t compensably i n j u r e d her l e f t knee i n 1983. A 
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December 1983 D e t e r m i n a t i o n Order awarded 5 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r c l a i m a n t ' s l e f t l e g ( k n e e ) . C l a i m a n t 
c o n t i n u e d to c o m p l a i n of f l a r e - u p s of p a i n a f t e r the c l o s u r e . Her 
c l a i m was reopened i n e a r l y 1984 f o r f u r t h e r m e d i c a l t r e a t m e n t and 
temporary d i s a b i l i t y b e n e f i t s . An a r t h r o s c o p y performed i n March 
1984 was e n t i r e l y normal. C l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
August 14, 1984. At t h a t time, she comp l a i n e d of moderate to 
s e v e r e knee p a i n . 

A D e t e r m i n a t i o n Order i s s u e d September 1984, awarding 
a d d i t i o n a l temporary d i s a b i l i t y compensation but no i n c r e a s e i n 
permanent d i s a b i l i t y . A June 1985 s t i p u l a t i o n i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award to 12.5 p e r c e n t . 

C l a i m a n t r e t u r n e d to work a t an a n s w e r i n g s e r v i c e i n 
June 1985. I n August 1985, she was t e r m i n a t e d f o r r e a s o n s 
u n r e l a t e d to her compensable i n j u r y . C l a i m a n t d i d not r e t u r n to 
work u n t i l e a r l y December 1987. S e v e r a l hours a f t e r b e g i n n i n g 
work a s a s t o r e c l e r k , c l a i m a n t l e f t the j o b ; and a few days 
l a t e r , she sought t r e a t m e n t f o r knee p a i n from Dr. Dougan, M.D.. 
Range of motion f i n d i n g s a t t h a t time were s i m i l a r to f i n d i n g s i n 
1984. Dr. Dougan r e l e a s e d c l a i m a n t f o r m o d i f i e d work. She 
r e t u r n e d f o r f u r t h e r t r e a t m e n t i n mid-December 1987, c o m p l a i n i n g 
of s e v e r e knee p a i n w h i l e w a l k i n g . O b j e c t i v e f i n d i n g s i n c l u d e d 
e f f u s i o n , but no s w e l l i n g or i n s t a b i l i t y . An a r t h r o g r a m performed 
i n l a t e December 1987 demonstrated no s i g n i f i c a n t a b n o r m a l i t i e s of 
the m e d i a l m e n i s c u s , but a p o s s i b l e l a t e r a l m e n i s c u s l e s i o n . 
A r t h r o s c o p i c s u r g e r y to c o n f i r m the l a t t e r f i n d i n g was 
recommended, but t h e r e i s no e v i d e n c e i n the r e c o r d t h a t the 
s u r g e r y was performed. 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n C l a i m 

C l a i m a n t a r g u e s t h a t she i s e n t i t l e d to have her c l a i m 
reopened on an a g g r a v a t i o n b a s i s because her c o n d i t i o n has 
worsened from the time of the June 1985 s t i p u l a t i o n . I n . o r d e r to 
e s t a b l i s h a compensable a g g r a v a t i o n of her knee c o n d i t i o n , 
c l a i m a n t must demonstrate t h a t she has e x p e r i e n c e d a p a t h o l o g i c a l 
or symptomatic e x a c e r b a t i o n r e s u l t i n g i n i n c r e a s e d l o s s of use or 
f u n c t i o n of her l e f t knee s i n c e the 1985 s t i p u l a t i o n . 
I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 3 5 4 ( 1 9 8 7 ) , on rem 
91 Or App 9 1 ( 1 9 8 8 ) . The w o r s e n i n g may be temporary or permanent. 
I d . 

The R e f e r e e c o n c l u d e d t h a t the e v i d e n c e f a i l e d to show a 
w o r s e n i n g of c l a i m a n t ' s compensable c o n d i t i o n . F u r t h e r m o r e , the 
R e f e r e e u p h e l d the a g g r a v a t i o n d e n i a l on the grounds t h a t c l a i m a n t 
had not p r o v i d e d e v i d e n c e t h a t any of her f l a r e - u p s had l a s t e d 
more tha n f o u r t e e n d a y s , or t h a t she had r e q u i r e d i n p a t i e n t 
h o s p i t a l i z a t i o n . We agre e t h a t the a g g r a v a t i o n c l a i m f a i l s , but 
we base our c o n c l u s i o n upon the f o l l o w i n g r e a s o n i n g . 

C l a i m a n t has not shown an e x a c e r b a t i o n of her knee 
c o n d i t i o n r e s u l t i n g i n i n c r e a s e d l o s s i n use or f u n c t i o n . She has 
been examined by a t l e a s t s i x d o c t o r s , but none of them opine t h a t 
her p h y s i c a l c o n d i t i o n has worsened from the date of the June 1985 
s t i p u l a t i o n . Although an a r t h r o g r a m i n December 1987 s u g g e s t e d a 
p o s s i b l e l a t e r a l m e n i s c us l e s i o n , t h a t d i a g n o s i s was never 
c o n f i r m e d . Almost a l l of the d o c t o r s agree t h a t c l a i m a n t ' s 
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s u b j e c t i v e c o m p l a i n t s a r e not r e f l e c t i v e of t h e i r o b j e c t i v e 
f i n d i n g s . 

E x p e r t m e d i c a l e v i d e n c e i s g e n e r a l l y not r e q u i r e d to 
prove an a g g r a v a t i o n c l a i m and c l a i m a n t ' s s u b j e c t i v e symptoms and 
l i m i t a t i o n s may be s u f f i c i e n t . G a r b u t t v. S A I F , 297 Or 148 
( 1 9 8 4 ) . We a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n , however, t h a t 
c l a i m a n t was not r e l i a b l e as to the s e l f - a s s e s s m e n t of her 
c a p a c i t i e s or the d i s a b l i n g n a t u r e of her symptoms. The o n l y 
e v i d e n c e i n the r e c o r d of symptomatic w o r s e n i n g i s c l a i m a n t ' s 
t e s t i m o n y and the o p i n i o n of Dr. Dougan, her most r e c e n t 
p h y s i c i a n , whose r e s t r i c t i o n s on c l a i m a n t ' s work were based 
p a r t i a l l y upon her c o m p l a i n t s r e g a r d i n g her knee p a i n . Because we 
f i n d c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and l i m i t a t i o n s u n r e l i a b l e , 
i t f o l l o w s t h a t Dougan's o p i n i o n i s l i k e w i s e u n p e r s u a s i v e . See 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

Under the c i r c u m s t a n c e s , we t h e r e f o r e f i n d t h a t c l a i m a n t 
has f a i l e d to prove an a g g r a v a t i o n of her knee c o n d i t i o n s i n c e the 
1985 s t i p u l a t i o n . 

P e n a l t i e s and A t t o r n e y F e e s 

I n l i g h t of the c o n f l i c t i n g e v i d e n c e as to whether 
c l a i m a n t ' s c o n d i t i o n worsened s i n c e the 1985 s t i p u l a t i o n , we do 
not f i n d SATF's d e n i a l to be u n r e a s o n a b l e . A c c o r d i n g l y , p e n a l t i e s 
and a t t o r n e y f e e s a r e not w a r r a n t e d . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1 , 1988 i s a f f i r m e d . 

DAWN E. LOWE, Claimant WCB 87-16941 
Peter 0. Hansen, Claimant's Attorney December 15, 1989 
David B. Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r t h a t : 
( 1 ) upheld the S A I F C o r p o r a t i o n ' s d e n i a l of her o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a v a r i e t y of c o n d i t i o n s a l l e g e d l y r e s u l t i n g from 
e x p o s u r e t o c i g a r e t t e smoke a t work; ( 2 ) d e c l i n e d to award 
i n t e r i m c o m p e n s a t i o n ; and ( 3 ) d e c l i n e d to a s s e s s a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r f a i l u r e t o pay i n t e r i m c o m pensation. 
We r e v e r s e i n p a r t . 

ISSUES 

1 . C o m p e n s a b i l i t y of a v a r i e t y of c o n d i t i o n s a l l e g e d l y 
r e s u l t i n g from c l a i m a n t ' s e x p o s u r e t o c i g a r e t t e smoke a t work. 

2. E n t i t l e m e n t to i n t e r i m compensation. 

3. E n t i t l e m e n t to a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r f a i l u r e to pay i n t e r i m c o m p e n s a t i o n . 

FINDINGS OF FACT 

C l a i m a n t worked f o r the employer as a f i n a n c i a l 
a c c o u n t i n g s p e c i a l i s t . Her work s t a t i o n was on the f o u r t h f l o o r 
o f an o f f i c e b u i l d i n g i n P o r t l a n d . I n a p p r o x i m a t e l y June 1986, 
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she began t o e x p e r i e n c e a number o f symptoms i n c l u d i n g h e a d a c h e s , 
eye and t h r o a t i r r i t a t i o n , c h e s t c o n g e s t i o n , a s k i n r a s h on h e r 
f a c e and h o t f l a s h e s . A number o f h e r c o - w o r k e r s c o m p l a i n e d o f 
some o f t h e same symptoms. C l a i m a n t a s s o c i a t e d h e r symptoms w i t h 
e x p o s u r e t o c i g a r e t t e smoke a t work a n d , i n J u l y 1986, s o u g h t 
m e d i c a l e v a l u a t i o n and t r e a t m e n t f r o m Dr. W i l c o x , a f a m i l y 
p r a c t i t i o n e r . W i l c o x recommended t h a t c l a i m a n t be a s s i g n e d t o a 
n o n s m o k i n g a r e a . The e m p l o y e r moved c l a i m a n t ' s work s t a t i o n t o 
a n o t h e r p o r t i o n o f t h e f o u r t h f l o o r , b u t h e r symptoms c o n t i n u e d . 

I n J u l y and A u g u s t 1986, an i n d o o r a i r q u a l i t y 
i n v e s t i g a t i o n o f t h e b u i l d i n g where c l a i m a n t w o r k e d was c o n d u c t e d 
by t h e Oregon S t a t e H e a l t h D i v i s i o n and t h e Multnomah C o u n t y 
H e a l t h D e p a r t m e n t . The i n v e s t i g a t i o n r e v e a l e d t h a t t h e o u t s i d e 
a i r i n t a k e s t o t h e b u i l d i n g ' s h e a t i n g , v e n t i l a t i o n and a i r 
c o n d i t i o n i n g s y s t e m were c l o s e d and t h u s t h a t t h e o c c u p a n t s o f t h e 
b u i l d i n g were b r e a t h i n g p r i m a r i l y r e c y c l e d a i r . A i r s a m p l e s t a k e n 
t h r o u g h o u t t h e b u i l d i n g r e v e a l e d e x c e s s i v e l e v e l s o f c a r b o n 
d i o x i d e . O t h e r p r o c e d u r e s r e v e a l e d p o o r a i r c i r c u l a t i o n . I n a 
r e p o r t i s s u e d on O c t o b e r 1, 1986, t h e i n v e s t i g a t o r s a t t r i b u t e d 
w o r k e r c o m p l a i n t s o f headaches and e y e , t h r o a t and s i n u s 
i r r i t a t i o n t o e x c e s s i v e c a r b o n d i o x i d e l e v e l s and recommended a 
number o f c o r r e c t i v e measures i n c l u d i n g t h e p r o h i b i t i o n o f s m o k i n g 
i n most a r e a s o f t h e b u i l d i n g . These c o r r e c t i v e measures were 
i m p l e m e n t e d by t h e e m p l o y e r i n m i d - O c t o b e r 1986. 

On O c t o b e r 10, 1986, c l a i m a n t s e n t a memo t o h e r 
s u p e r v i s o r w h i c h s t a t e d t h a t she was r e s i g n i n g h er j o b , e f f e c t i v e 
November 28, 1986. She gave t h e f o l l o w i n g r e a s o n f o r h e r 
r e s i g n a t i o n : " T h e r e a r e s e v e r a l e n v i r o n m e n t a l f a c t o r s i n f o r c e 
o v e r w h i c h I have no c o n t r o l t h a t a r e n o t i n my b e s t i n t e r e s t ; 
s u c h a t m o s p h e r e i s n o t c o n d u c i v e t o m a i n t a i n i n g a c o n s i s t e n t l e v e l 
o f e f f i c i e n c y . " C l a i m a n t l e f t w o rk on November 28, 1986 and 
a p p l i e d f o r unemployment c o m p e n s a t i o n . 

A b o u t a week a f t e r l e a v i n g w o r k , c l a i m a n t began t o 
e x p e r i e n c e i n c r e a s i n g c h e s t c o n g e s t i o n and eye i r r i t a t i o n . She 
r e t u r n e d t o Dr. W i l c o x f o r t r e a t m e n t i n December 1986. Dr. W i l c o x 
p r e s c r i b e d m e d i c a t i o n s and c l a i m a n t s u b s e q u e n t l y c o m p l a i n e d o f 
a n o s m i a , t h e l o s s o f h e r sense o f s m e l l . She was e v a l u a t e d f o r 
t h i s p r o b l e m i n A p r i l 1987 by Dr. O ' H o l l a r e n , an a l l e r g y 
s p e c i a l i s t . Dr. O ' H o l l a r e n was u n a b l e t o d e t e r m i n e t h e cause o f 
c l a i m a n t ' s a n o s m i a , b u t n o t e d an e n l a r g e m e n t o f c l a i m a n t ' s t h y r o i d 
g l a n d . He r e f e r r e d h er t o Dr. Cook, an e n d o c r i n o l o g y s p e c i a l i s t 
f o r e v a l u a t i o n o f t h i s p r o b l e m . C l a i m a n t had a h i s t o r y o f t h y r o i d 
e n l a r g e m e n t d a t i n g back s e v e r a l d e c a d e s . Dr. Cook was u n a b l e t o 
d e t e r m i n e t h e cause o f t h e f l a r e - u p i n A p r i l 1987, b u t d i d o p i n e , 
and we f i n d , t h a t i t was n o t r e l a t e d t o c l a i m a n t ' s f o r m e r 
e m p l o y m e n t . He a l s o i n d i c a t e d , and we f i n d , t h a t c l a i m a n t ' s h o t 
f l a s h e s w e re r e l a t e d t o her t h y r o i d c o n d i t i o n . 

C l a i m a n t ' s c l a i m f o r unemployment c o m p e n s a t i o n was 
i n i t i a l l y r e j e c t e d on t h e g r o u n d t h a t she d i d n o t have "good 
c a u s e " f o r l e a v i n g w o r k . I n June 1987, t h e Employment A p p e a l s 
B o a r d d e t e r m i n e d t h a t t h e n e g a t i v e i m p a c t t h a t c i g a r e t t e smoke was 
h a v i n g on c l a i m a n t ' s h e a l t h was good c a u s e f o r l e a v i n g work and 
r e v e r s e d t h e d e c i s i o n r e j e c t i n g h er c l a i m f o r b e n e f i t s . Two 
months l a t e r , on September 4, 1987, c l a i m a n t f i l e d a f o r m a l c l a i m 
f o r w o r k e r s ' c o m p e n s a t i o n w i t h t h e e m p l o y e r . SAIF i s s u e d i t s 
d e n i a l o f t h e c l a i m on F e b r u a r y 12, 1988. I t p a i d no c o m p e n s a t i o n 
p e n d i n g i t s d e n i a l . 
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C l a i m a n t was e v a l u a t e d f o r c o n t i n u i n g c h e s t 
c o n g e s t i o n i n November 1987 by Dr. K e p p e l , a p u l m o n a r y 
s p e c i a l i s t . D r . K e p p e l c o n d u c t e d l u n g f u n c t i o n t e s t s and 
d i a g n o s e d r e a c t i v e a i r w a y s d i s e a s e , a h e r e d i t a r y c o n d i t i o n 
c h a r a c t e r i z e d by h y p e r s e n s i t i v i t y t o n o n s p e c i f i c i r r i t a n t s . He 
o p i n e d , and we f i n d , t h a t t h i s c o n d i t i o n had n o t been c a u s e d b y 
c l a i m a n t ' s employment e x p o s u r e t o c i g a r e t t e smoke, b u t t h a t t h e 
c o n d i t i o n had been i r r i t a t e d d u r i n g t h e p e r i o d o f t h e e x p o s u r e . 

I n J a n u a r y 1988, Dr. P a u l s e n , a p s y c h i a t r i s t , r e p o r t e d 
t h a t c l a i m a n t had a l o n g s t a n d i n g p a r a n o i d p e r s o n a l i t y d i s o r d e r and 
t h a t c l a i m a n t ' s work c o n d i t i o n s " c o u l d have c a u s e d a w o r s e n i n g o f 
her p s y c h o l o g i c a l s t a t u s . " L a t e r i n h e r r e p o r t , she i n d i c a t e d 
t h a t a number o f n o n j o b - r e l a t e d f a c t o r s a l s o c o n t r i b u t e d t o any 
w o r s e n i n g t h a t may have o c c u r r e d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s e x p o s u r e t o e l e v a t e d l e v e l s o f c a r b o n 
d i o x i d e a n d / o r c i g a r e t t e smoke a t work was t h e m a j o r cause o f 
he r h e a d a c h e s , e y e , nose and t h r o a t i r r i t a t i o n and i r r i t a t i v e 
b r o n c h i t i s . Those p r o b l e m s r e q u i r e d m e d i c a l t r e a t m e n t . 

C l a i m a n t l e f t w o rk on November 28, 1986 f o r r e a s o n s 
o t h e r t h a n an i n a b i l i t y t o w o r k . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

C l a i m a n t c l a i m s a number o f c o n d i t i o n s , some on more 
t h a n one t h e o r y . 

We c o n s i d e r h e r c l a i m f o r headaches and eye, nose and 
t h r o a t i r r i t a t i o n f i r s t . C l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f o r 
t h o s e c o n d i t i o n s f r o m Dr. W i l c o x . He r e l a t e d c l a i m a n t ' s 
c o m p l a i n t s t o t o b a c c o e x p o s u r e and recommended t h a t she be 
r e a s s i g n e d . A d d i t i o n a l l y , o t h e r e mployees w o r k i n g i n t h e same 
e n v i r o n m e n t s u f f e r e d s i m i l a r symptoms. Those symptoms were a 
t y p i c a l r e a c t i o n t o t h e c i g a r e t t e smoke and e l e v a t e d c a r b o n 
d i o x i d e l e v e l s p r e s e n t a t c l a i m a n t ' s work p l a c e . 

We f i n d t h a t t h e u n r e b u t t e d e v i d e n c e i n t h i s r e c o r d 
c a u s a l l y r e l a t e s c l a i m a n t ' s headaches and e y e , nose and t h r o a t 
i r r i t a t i o n f r o m June 1986 t o November 28, 1986 i n m a j o r p a r t t o 
he r w o r k . 

We n e x t c o n s i d e r c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n . Two 
d i a g n o s e s r e l a t e d t o p u l m o n a r y f u n c t i o n have been made. One i s 
r e a c t i v e a i r w a y s d i s e a s e , w h i c h b o t h Dr. O ' H a l l a r e n and Dr. K e p p e l 
f e l t p r e e x i s t e d c l a i m a n t ' s work e x p o s u r e . We have f o u n d t h a t t o 
be t h e c a s e . Those d o c t o r s a l s o a p p e a r t o have a g r e e d t h a t 
c l a i m a n t ' s work t e m p o r a r i l y c a u s e d t h e s y m p t o m a t i c r e a c t i o n 
a s s o c i a t e d w i t h t h a t d i s e a s e . Because c l a i m a n t ' s r e a c t i v e a i r w a y 
d i s e a s e p r e e x i s t e d h e r work e x p o s u r e , a mere i n c r e a s e i n symptoms 
i s i n s u f f i c i e n t t o p r o v e c o m p e n s a b i l i t y . 

C l a i m a n t has f a i l e d t o p r o v e a w o r s e n i n g o f h e r 
p r e e x i s t i n g , u n d e r l y i n g c o n d i t i o n . Her r e a c t i v e a i r w a y s 
d i s e a s e i s , t h e r e f o r e , n o t c o m p e n s a b l e . W e l l e r v . U n i o n C a r b i d e , 
288 Or 27 ( 1 9 7 9 ) . 
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The second r e s p i r a t o r y c o n d i t i o n d i a g n o s e d was 
b r o n c h i t i s . Dr. Keppel i n d i c a t e d t h a t c l a i m a n t s u f f e r e d an 
i r r i t a t i v e b r o n c h i t i s w h i l e exposed to c i g a r e t t e smoke a t work and 
a r e s u l t i n g s u p e r i n f e c t i o n of t h a t c o n d i t i o n i n December 1986, 
s h o r t l y a f t e r l e a v i n g work. At l e a s t the l a t t e r c o n d i t i o n 
r e q u i r e d m e d i c a l t r e a t m e n t . 

We c o n c l u d e t h a t the u n r e b u t t e d e v i d e n c e p r e p o n d e r a t e s 
toward a f i n d i n g t h a t c l a i m a n t ' s b r o n c h i t i s i n December 1986 was a 
consequence o f , and m a t e r i a l l y r e l a t e d t o , the i r r i t a t i v e 
b r o n c h i t i s she s u f f e r e d a t work. We f i n d t h a t l a t t e r c o n d i t i o n to 
have been c a u s e d i n major p a r t by c l a i m a n t ' s work e x p o s u r e , based 
upon Dr. K e p p e l ' s u n r e b u t t e d o p i n i o n . C l a i m a n t ' s i r r i t a t i v e 
b r o n c h i t i s and the b r o n c h i t i s c a u s e d by i n f e c t i o n i n December 1986 
a r e compensable. 

We next c o n s i d e r c l a i m a n t ' s c l a i m f o r her t h y r o i d 
c o n d i t i o n . She a r g u e s t h a t s t r e s s from work, i n c l u d i n g s t r e s s 
r e s u l t i n g from her w o r k - r e l a t e d c o n d i t i o n s and symptoms, was the 
major c a u s e of a w o r s e n i n g of her p r e e x i s t i n g t h y r o i d c o n d i t i o n . 
We agr e e w i t h the R e f e r e e t h a t c l a i m a n t f a i l e d to prove any s u c h 
c a u s a l r e l a t i o n s h i p . There i s no m e d i c a l e v i d e n c e of such a 
c o n n e c t i o n i n t h i s c a s e , nor i s t h e r e e v i d e n c e to prove a 
w o r s e n i n g of t h a t u n d e r l y i n g , p r e e x i s t i n g c o n d i t i o n . Dr. Cook, 
who e v a l u a t e d c l a i m a n t on s e v e r a l o c c a s i o n s f o r her t h y r o i d 
c o n d i t i o n , f e l t t h a t i t was u n r e l a t e d to her work. C l a i m a n t ' s 
t h y r o i d c o n d i t i o n i s not compensable, nor a r e her a s s o c i a t e d hot 
f l a s h e s . 

As to the next c l a i m e d c o n d i t i o n , t h e r e i s no p r o b a t i v e 
e v i d e n c e which a t t r i b u t e s c l a i m a n t ' s s k i n r a s h to work c o n d i t i o n s 
or e x p o s u r e . The r a s h d i d appear c o i n c i d e n t a l l y w i t h some of her 
o t h e r symptoms, but t h a t f a c t , by i t s e l f , i s not s u f f i c i e n t to 
e s t a b l i s h c o m p e n s a b i l i t y . See Bradshaw v. S A I F , 69 Or App 587, 
589-90 & n.2 ( 1 9 8 4 ) ; Edwards v. S A I F , 30 Or App 21, 24, rev den 
279 Or 301 ( 1 9 7 7 ) . 

F i n a l l y , we c o n s i d e r c l a i m a n t ' s p s y c h o l o g i c a l c l a i m . 
The r e c o r d r e g a r d i n g her p e r s o n a l i t y d i s o r d e r i s p o o r l y 
d e v e l o p e d . Dr. P a u l s e n ' s J a n u a r y 1988 r e p o r t seems to i n d i c a t e 
t h a t she had been t r e a t i n g c l a i m a n t f o r a number of y e a r s f o r what 
she c h a r a c t e r i z e d as " p a r a n o i d p e r s o n a l i t y d i s o r d e r . " T h i s was 
c o n f i r m e d i n c l a i m a n t ' s t e s t i m o n y . At one p o i n t i n her r e p o r t , 
P a u l s e n s t a t e d t h a t c l a i m a n t ' s work c o n d i t i o n s " c o u l d have c a u s e d 
a w o r s e n i n g of her p s y c h o l o g i c a l s t a t u s . " She went on to s t a t e , 
however, t h a t c l a i m a n t p r o b a b l y m i s p e r c e i v e d many e v e n t s a t work 
and t h a t "her r e l a t i o n s h i p s w i t h o t h e r s o u t s i d e of the work 
environment and her home have been s t r e s s p r o d u c i n g i n the p a s t 
and have been p a r t of the p r o g r e s s i o n of her p e r s o n a l i t y 
d i s o r d e r . " She then c o n c l u d e d her o p i n i o n w i t h the comment, "From 
the m a t e r i a l I r e v i e w e d , I cannot s t a t e t h a t the work ex p o s u r e 
a l o n e c a u s e d the need f o r time o f f work as of November 28, 1986." 
( E x . 11BB). 

The o n l y o t h e r e v i d e n c e r e g a r d i n g a c o n n e c t i o n between 
c l a i m a n t ' s work a c t i v i t y or exposure and her p s y c h o l o g i c a l 
c o n d i t i o n i s i n a r e p o r t by Dr. K e p p e l , the pulmonary s p e c i a l i s t . 
He s t a t e d : 

" I t i s my o p i n i o n t h a t the s t r e s s c r e a t e d a t 
her work environment both due to the d i r e c t 
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e f f e c t on her l u n g s as w e l l as the s t r e s s of 
c o p i n g w i t h the s u b s e q u e n t symptomatology 
would put her a t i n c r e a s e d p s y c h o l o g i c a l 
d i s a d v a n t a g e . I n a d d i t i o n , she has a 
background of p a r a n o i d p e r s o n a l i t y w i t h 
d i f f i c u l t y i n d e a l i n g w i t h such s i t u a t i o n s . 
T h e r e f o r e , I f e e l t h a t the work exposure was 
the major c a u s e of her ongoing need of 
s u bsequent m e d i c a l c a r e . . . . I t would 
a l s o be my o p i n i o n t h a t the u n d e r l y i n g 
s t r e s s was m a t e r i a l l y worsened based on her 
c o n t i n u e d p s y c h o l o g i c d i f f i c u l t y i n d e a l i n g 
w i t h her m e d i c a l symptoms." 
( E x . 11C-1 & 2 ) . 

The above e v i d e n c e i s s u f f i c i e n t to s u p p o r t the 
c o n c l u s i o n t h a t c l a i m a n t has a p a r a n o i d p e r s o n a l i t y d i s o r d e r . I t 
i s c l e a r from Dr. P a u l s e n ' s r e p o r t , however, t h a t the d i s o r d e r was 
not c a u s e d by c l a i m a n t ' s work a c t i v i t y or e x p o s u r e . P a u l s e n i s 
o n l y a b l e to s a y t h a t the d i s o r d e r may have been worsened and t h a t 
work e v e n t s and c o n d i t i o n s , a s u b s t a n t i a l p o r t i o n of which were 
p r o b a b l y m i s p e r c e i v e d , may have c o n t r i b u t e d i n some u n s p e c i f i e d 
degree t o the w o r s e n i n g . Such s p e c u l a t i v e and vague comments a r e 
not s u f f i c i e n t to e s t a b l i s h a compensable mental s t r e s s c l a i m . 
See McGarrah v. S A I F , 296 Or 145, 165-66 ( 1 9 8 3 ) ; Gormley v. S A I F , 
52 Or App 1055, 1060 ( 1 9 8 1 ) . 

Dr. K e p p e l ' s comments t a k e a d i f f e r e n t and somewhat 
c o n f u s i n g t a c k , but a r e s i m i l a r l y i n c o n c l u s i v e . He s t a t e d t h a t 
c l a i m a n t ' s r e s p i r a t o r y symptoms c a u s e d her s t r e s s and t h a t her 
p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r put her a t a " p s y c h o l o g i c a l 
d i s a d v a n t a g e " i n c o p i n g w i t h t h a t s t r e s s . He d i d not s t a t e t h a t 
the s t r e s s of c o p i n g w i t h her r e s p i r a t o r y symptoms r e s u l t e d i n 
e i t h e r a p s y c h o l o g i c a l or symptomatic worsening of her p e r s o n a l i t y 
d i s o r d e r or p r o v i d e i n f o r m a t i o n s u f f i c i e n t f o r us to r e a c h s u c h a 
c o n c l u s i o n . N e i t h e r does i t appear t h a t he was aware of the 
off-work r e l a t i o n s h i p s which Dr. P a u l s e n , c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , i m p l i c a t e d as the c a u s e of p a s t p r o g r e s s i o n of 
c l a i m a n t ' s p e r s o n a l i t y d i s o r d e r . Without a complete h i s t o r y , 
Dr. K e p p e l ' s p s y c h i a t r i c o p i n i o n i s of l i t t l e v a l u e . We c o n c l u d e , 
t h e r e f o r e , t h a t c l a i m a n t has f a i l e d to e s t a b l i s h a compensable 
p s y c h o l o g i c a l c o n d i t i o n . 

I n t e r i m Compensation 

A c l a i m a n t i s e n t i t l e d to temporary d i s a b i l i t y 
c ompensation pending a c c e p t a n c e or d e n i a l of a c l a i m f o r a 
d i s a b l i n g i n j u r y i f she " l e a v e s work" w i t h i n the meaning of 
ORS 656.210. Bono v. S A I F , 298 Or 405, 408-10 ( 1 9 8 4 ) ; s e e a l s o 
J ones v. Emanuel H o s p i t a l , 280 Or 147, 150-52 ( 1 9 7 7 ) . Such 
compensation, c a l l e d " i n t e r i m c ompensation" f o r c o n v e n i e n c e , i s 
due b e g i n n i n g 14 days a f t e r the d a te upon which the employer or 
i t s i n s u r e r r e c e i v e s n o t i c e or knowledge of the c l a i m a n t ' s c l a i m . 
ORS 656 . 2 6 2 ( 4 ) . 

C l a i m a n t r e s i g n e d her employment on November 28, 1986 
b e c a u s e of her c o n c e r n t h a t her e x p o s u r e to c i g a r e t t e smoke a t 
work was a d v e r s e l y a f f e c t i n g her h e a l t h . The r e a s o n a b l e n e s s of 
her d e c i s i o n i s not i n i s s u e . At the time t h a t c l a i m a n t l e f t 
work, however, she was s t i l l p e r f o r m i n g her r e g u l a r work a t f u l l 
c a p a c i t y . I t i s u n c l e a r whether the p r e v i o u s l y o f f e n s i v e 
c o n d i t i o n s s t i l l e x i s t e d when she l e f t work i n l a t e November 
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1986. At t h a t time, t h e r e f o r e , she was not d i s a b l e d and d i d not 
" l e a v e work" w i t h i n the meaning of e i t h e r ORS 656.210 or 656.212. 
See Weyerhaeuser v. B ergstrom, 77 Or App 425 ( 1 9 8 6 ) . 

The r e c o r d i s u n c l e a r r e g a r d i n g whether c l a i m a n t 
became d i s a b l e d a t any p o i n t t h e r e a f t e r . None of the m e d i c a l 
r e p o r t s i s s u e d d u r i n g the p e r i o d between the date upon which she 
l e f t work and the date of S A I F ' s d e n i a l i n d i c a t e t h a t she was 
u n a b l e to work because o f any of the c l a i m e d c o n d i t i o n s . Her 
s u c c e s s f u l c l a i m f o r unemployment compensation f o r the p e r i o d 
a f t e r she l e f t work s u g g e s t s t h a t she was a b l e to work. See 
ORS 657.155; W e l l s v. P e t e Walker's Auto Body, 86 Or App 739, 
741-42 ( 1 9 8 7 ) . On t h i s r e c o r d , we f i n d t h a t SAIF never r e c e i v e d a 
c l a i m f o r a d i s a b l i n g c o n d i t i o n and c o n c l u d e t h a t c l a i m a n t was not 
e n t i t l e d to i n t e r i m c o mpensation f o r t h a t r e a s o n . Weyerhaeuser v. 
B e r g s t r o m , s u p r a , 77 Or App a t 427-28; Nix v. S A I F , 80 Or App 656, 
6 59-60, r e v den 302 Or 158 ( 1 9 8 6 ) . 

P e n a l t y and A t t o r n e y Fee f o r F a i l u r e to Pay I n t e r i m 
Compensation 

A c a r r i e r i s l i a b l e f o r a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r u n r e a s o n a b l y d e l a y i n g or r e f u s i n g to pay 
c o m pensation due. ORS 6 5 6 . 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) . S A I F ' s f a i l u r e or 
r e f u s a l to pay i n t e r i m compensation i n the p r e s e n t c a s e was 
r e a s o n a b l e b e c a use i t never r e c e i v e d a c l a i m f o r a c o n d i t i o n which 
e n t i t l e d c l a i m a n t t o such c o m pensation. No p e n a l t y or a s s o c i a t e d 
a t t o r n e y f e e , t h e r e f o r e , w i l l be a s s e s s e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 28, 1988, i s r e v e r s e d 
i n p a r t . That p o r t i o n of the R e f e r e e ' s o r d e r t h a t upheld the S A I F 
C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e adaches, and the eye, nose, t h r o a t and b r o n c h i t i s e x p e r i e n c e d by 
c l a i m a n t between June 1986 and November 28, 1986, and the 
b r o n c h i t i s c l a i m a n t e x p e r i e n c e d i n December 1986, i s r e v e r s e d . 
The c a s e i s remanded to SAIF f o r a c c e p t a n c e and p r o c e s s i n g of 
c l a i m a n t ' s c l a i m s f o r t h o s e c o n d i t i o n s . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 
$1,000 f o r s e r v i c e s r e n d e r e d a t the h e a r i n g l e v e l and $500 f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w on the c o m p e n s a b i l i t y i s s u e , to 
be p a i d by the S A I F C o r p o r a t i o n . 

TIM L. M0RL0CK, Claimant WCB 88-02454 
Barbara A. Brainard (SAIF), Defense Attorney December 15, 1989 

Order on Review (Remanding) 
Reviewed by Board Members Howell and Speer. 

C l a i m a n t , pro s e , r e q u e s t s r e v i e w of R e f e r e e Thye's 
o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . On r e v i e w , the 
i s s u e i s d i s m i s s a l . We v a c a t e and remand. 

FINDINGS OF FACT 

P r i o r to the h e a r i n g , c l a i m a n t ' s a t t o r n e y wrote a l e t t e r 
to the R e f e r e e i n d i c a t i n g t h a t c l a i m a n t ' s employer had t h r e a t e n e d 
to f i r e him i f he a t t e n d e d the h e a r i n g . W i s h i n g to a v o i d b e i n g 
f i r e d , c l a i m a n t informed h i s a t t o r n e y t h a t he would not a t t e n d the 
h e a r i n g . C l a i m a n t u n d e r s t o o d t h a t f a i l i n g to appear a t the 
h e a r i n g would r e s u l t i n a d i s m i s s a l of h i s h e a r i n g r e q u e s t . 
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A few days l a t e r , the R e f e r e e e n t e r e d an Order of 
D i s m i s s a l , d a t e d May 18, 1989. The d i s m i s s a l o r d e r s t a t e d : "The 
Re q u e s t f o r h e a r i n g i n t h i s m atter has been withdrawn. 
A c c o r d i n g l y , the m a t t e r i s d i s m i s s e d . " 

S h o r t l y t h e r e a f t e r , c l a i m a n t ' s a t t o r n e y a p p a r e n t l y 
w i thdrew h i s r e p r e s e n t a t i o n . On June 6, 1989, c l a i m a n t s e n t the 
f o l l o w i n g h a n d w r i t t e n note a d d r e s s e d to the Workers' Compensation 
Board: 

"Dear S i r s , 
I would l i k e to r e q u e s t of my c a s e a 

new r e v i e w . 
I was u n a b l e to a t t e n d the l a s t date 

due t o my work s c h e d u l e . P l e a s e i s s u e me a 
new h e a r i n g d a t e . " 

CONCLUSIONS OF LAW 

The H e a r i n g s D i v i s i o n r e t a i n s j u r i s d i c t i o n over a 
r e q u e s t f o r h e a r i n g f o r 30 days f o l l o w i n g the i s s u a n c e of an Order 
of D i s m i s s a l , u n l e s s a r e q u e s t f o r Board r e v i e w i s f i l e d p r i o r to 
t h a t t i m e . See ORS 6 5 6 . 2 8 9 ( 3 ) . 

G i v e n t h a t c l a i m a n t was a p p a r e n t l y no l o n g e r r e p r e s e n t e d 
a t the time he f i l e d h i s l e t t e r of June 6, 1989, and t h a t 30 days 
had not e l a p s e d f o l l o w i n g the i s s u a n c e of Order of D i s m i s s a l , we 
c o n c l u d e t h a t the R e f e r e e s h o u l d have r u l e d on c l a i m a n t ' s r e q u e s t 
f o r postponement of the o r i g i n a l h e a r i n g and r e i n s t a t e m e n t of h i s 
h e a r i n g r e q u e s t . See Mark R. L u t h y , 41 Van N a t t a 2131 
(November 21, 1 9 8 9 ) . A c c o r d i n g l y , we remand t h i s c a s e to the 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 18, 1989, i s v a c a t e d . 
T h i s c a s e i s remanded to R e f e r e e Thye w i t h i n s t r u c t i o n s to 
e n t e r t a i n c l a i m a n t ' s r e q u e s t f o r r e i n s t a t e m e n t . I f the R e f e r e e 
s h o u l d d e t e r m i n e t h a t c l a i m a n t ' s h e a r i n g r e q u e s t s h o u l d be 
r e i n s t a t e d , then c l a i m a n t ' s l e t t e r of June 6, 1989, s h o u l d be 
su b m i t t e d to the H e a r i n g s D i v i s i o n f o r p r o c e s s i n g as a r e q u e s t f o r 
h e a r i n g . 

JAMES L. SWINDLER, Claimant Own Motion 88-0156M 
Black, e t a l . , Claimant's Attorneys December 15, 1989 

Own Motion Determination 
The i n s u r e r v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r a 

worsened c o n d i t i o n r e l a t e d to h i s i n d u s t r i a l i n j u r y of November 16, 
1981. The i n s u r e r o r i g i n a l l y c l o s e d c l a i m a n t ' s c l a i m by N o t i c e of 
C l o s u r e on October 6, 1989, but l a t e r r e s c i n d e d i t s c l o s u r e n o t i c e . The 
i n s u r e r now s u b m i t s the c l a i m t o the Board f o r c l o s u r e . 

C l a i m a n t r e q u e s t s r e v i e w of the i n s u r e r ' s October 6, 1989, 
N o t i c e of C l o s u r e o r , a l t e r n a t i v e l y , r e q u e s t s t h a t the Board r e f e r t h i s 
m a tter f o r c o n s o l i d a t i o n w i t h h i s pending r e q u e s t f o r h e a r i n g i n WCB Case 
Nos. 89-23922 & 89-23923 on the q u e s t i o n of whether h i s c u r r e n t c o n d i t i o n 
r e p r e s e n t s a w o r s e n i n g of h i s 1981 i n d u s t r i a l i n j u r y o r , r a t h e r , a new 
i n j u r y . I n l i g h t of the i n s u r e r ' s r e s c i s s i o n of i t s c l o s u r e n o t i c e , we 
i n t e r p r e t c l a i m a n t ' s r e v i e w r e q u e s t as a c h a l l e n g e to the i n s u r e r ' s 
r e q u e s t f o r Board c l o s u r e a t t h i s t i m e . 
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T u r n i n g to c l a i m a n t ' s r e f e r r a l r e q u e s t , the Board d e c l i n e s to 
g r a n t the r e q u e s t . We a r e p e r s u a d e d t h a t c l a i m a n t i s m e d i c a l l y 
s t a t i o n a r y and t h a t c l o s u r e of h i s c l a i m i s now a p p r o p r i a t e . Although 
the Board o f t e n p o s t p o n e s a c t i o n on own motion r e q u e s t s f o r c l a i m 
r e o p e n i n g when t h e r e i s pending l i t i g a t i o n b e a r i n g a d i r e c t r e l a t i o n s h i p 
to own motion i s s u e s , the Board r a r e l y , i f e v e r , postpones a c t i o n on own 
motion r e q u e s t s f o r c l o s u r e i n c a s e s i n which temporary d i s a b i l i t y 
b e n e f i t s would c o n t i n u e to be p a i d , perhaps i n d e f i n i t e l y . The 
p o s s i b i l i t y of a l a r g e u n r e c o v e r b a l e overpayment r e n d e r s t h a t t y p e of 
Board a c t i o n i n a p p r o p r i a t e . Moreover, Board c l o s u r e a t t h i s time would 
not p r e c l u d e c l a i m a n t from c o n t e n d i n g a t h e a r i n g t h a t more r e c e n t work 
a c t i v i t i e s i n d e p e n d e n t l y c o n t r i b u t e d to h i s c u r r e n t c o n d i t i o n and, hence, 
t h a t b e n e f i t s s h o u l d be p r o v i d e d under a new i n j u r y c l a i m . Should 
c l a i m a n t p r e v a i l a t h e a r i n g , any a d j u s t m e n t of b e n e f i t s between c l a i m s 
can be o r d e r e d p u r s u a n t to F i s c h e r v. S A I F , 76 Or App 656 ( 1 9 8 5 ) ; Petshow 
v. P o r t l a n d B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) , r e v den 296 Or 350 
( 1 9 8 4 ) . C l a i m a n t ' s r e q u e s t f o r r e f e r r a l of t h i s own motion matter to the 
H e a r i n g s D i v i s i o n i s d e n i e d . 

C l a i m a n t ' s c l a i m i s c l o s e d w i t h an award of temporary t o t a l 
d i s a b i l i t y from May 5, 1987, through September 22, 1989, l e s s time 
worked. C l a i m a n t i s awarded 38 p e r c e n t (121.6 d e g r e e s ) u n s c h e d u l e d 
permanent d i s a b i l i t y . T h i s award i s i n l i e u o f , not i n a d d i t i o n t o , 
p r e v i o u s awards of permanent d i s a b i l i t y f o r t h i s i n j u r y . D e d u c t i o n of 
o v e r p a i d temporary d i s a b i l i t y , i f any, from u n p a i d permanent d i s a b i l i t y 
i s approved. 

I T I S SO ORDERED. 

ALLEN TEAGLE, Claimant WCB 87-12533 
Wilbur C. Smith, J r . , Claimant's Attorney December 15, 1989 
Roberts, et a l . , Defense Attorneys - Order on Review 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
P e t e r s o n ' s o r d e r which upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
c l a i m f o r a l e f t arm c o n d i t i o n and a h e a r t a t t a c k . On r e v i e w , the 
i s s u e s a r e c o m p e n s a b i l i t y of the h e a r t a t t a c k and l e f t arm 
c o n d i t i o n . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s F i n d i n g s of F a c t . 

ULTIMATE FINDING OF FACT 

As a r e s u l t of the J u l y 14, 1987, motor v e h i c l e 
a c c i d e n t , which o c c u r r e d w h i l e c l a i m a n t was i n the c o u r s e and 
scope of h i s employment, c l a i m a n t r e c e i v e d m e d i c a l s e r v i c e s f o r 
h i s l e f t arm and s h o u l d e r . 

CONCLUSIONS OF LAW 

We adopt the R e f e r e e ' s c o n c l u s i o n s , which h e l d t h a t 
c l a i m a n t ' s h e a r t a t t a c k was not compensable. We r e v e r s e w i t h 
r e s p e c t t o the l e f t arm c l a i m , f i n d i n g i t compensable. 

To e s t a b l i s h a compensable i n j u r y under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , c l a i m a n t must show t h a t he s u f f e r e d an i n j u r y 
a r i s i n g out of and i n the c o u r s e of employment, which r e q u i r e d 
m e d i c a l s e r v i c e s or r e s u l t e d i n d i s a b i l i t y or d e a t h . Here, the 
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R e f e r e e acknowledged t h a t c l a i m a n t had i n j u r e d h i s l e f t elbow and 
s h o u l d e r i n the a c c i d e n t . However, f i n d i n g no e v i d e n c e t h a t he 
r e q u i r e d m e d i c a l s e r v i c e s or s u f f e r e d d i s a b i l i t y , the R e f e r e e 
u pheld the i n s u r e r ' s d e n i a l of the l e f t s h o u l d e r c l a i m . We 
d i s a g r e e . 

C l a i m a n t s u f f e r e d a c o n t u s i o n and was i n s u f f i c i e n t 
elbow and s h o u l d e r p a i n to r e q u i r e m e d i c a l c a r e . S p e c i f i c a l l y , 
w h i l e a t the h o s p i t a l , c l a i m a n t underwent an e x a m i n a t i o n and x - r a y 
of the s h o u l d e r / e l b o w r e g i o n . 

P u r s u a n t to ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , c l a i m a n t has s u f f e r e d a 
compensable i n j u r y . Inasmuch as c l a i m a n t r e q u i r e d m e d i c a l 
s e r v i c e s f o r h i s l e f t arm and s h o u l d e r as a r e s u l t of the J u l y 
1987 motor v e h i c l e a c c i d e n t , t h a t p o r t i o n of the c l a i m i s 
compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of the i n s u r e r ' s d e n i a l 
which d e n i e d c l a i m a n t ' s l e f t arm and s h o u l d e r c o n d i t i o n i s s e t 
a s i d e and the c l a i m i s remanded to the i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g to law. For s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
f e e of $1,750 t o be p a i d by the i n s u r e r . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , not to exce e d 
$1,196, i s approved. 

ARNOLD G. WHEELER, Claimant Own Motion 87-0276M 
K i l p a t r i c k s & Pope, Claimant's Attorneys December 15, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order 

C l a i m a n t was g r a n t e d permanent t o t a l d i s a b i l i t y i n 1968. 
On May 7, 1987, the SA I F C o r p o r a t i o n r e q u e s t e d t h a t the Board 
e x e r c i s e i t s own motion a u t h o r i t y under ORS 656.278 and r e e v a l u a t e 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. By I n t e r i m Own Motion 
Order date d June 16, 1987, we r e f e r r e d the matter f o r h e a r i n g and 
i n s t r u c t e d the R e f e r e e to take a d d i t i o n a l e v i d e n c e c o n c e r n i n g 
c l a i m a n t ' s e n t i t l e m e n t to an award of permanent t o t a l d i s a b i l i t y 
b e n e f i t s . We f u r t h e r i n s t r u c t e d the R e f e r e e t o f o r w a r d to us the 
e n t i r e r e c o r d , a l o n g w i t h h i s proposed f i n d i n g s and recommendations 
r e g a r d i n g S A I F ' s r e q u e s t . The R e f e r e e has forward e d to the Board h i s 
proposed f i n d i n g s and recommendations. However, we c o n c l u d e t h a t we 
l a c k j u r i s d i c t i o n t o c o n s i d e r S A I F ' s r e q u e s t f o r r e e v a l u a t i o n of 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. 

The c u r r e n t v e r s i o n of ORS 656.278, which became e f f e c t i v e 
J a n u a r y 1 , 1988, does not a u t h o r i z e the Board to modify p r i o r awards 
of permanent d i s a b i l i t y b e n e f i t s on i t s own motion. See Andy Webb, 
40 Van N a t t a 586 ( 1 9 8 8 ) ; O r v i l l e D. Shipman, 40 Van N a t t a 537 
( 1 9 8 8 ) . A l t h o u g h Webb and Shipman each i n v o l v e d a c l a i m a n t ' s r e q u e s t 
f o r a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s , t h o s e d e c i s i o n s a r e 
e q u a l l y a p p l i c a b l e to an i n s u r e r ' s r e q u e s t f o r a r e d u c t i o n i n 
permanent d i s a b i l i t y b e n e f i t s . The c u r r e n t v e r s i o n of ORS 656.278 
and the r u l e s promulgated t h e r e u n d e r govern a l l own motion r e q u e s t s 
f o r c o m p ensation t h a t were pending on J a n u a r y 1 , 1988, but not 
reopened a s of t h a t d a t e . OAR 438-12-018. Here, a l t h o u g h S A I F ' s 
r e q u e s t f o r a r e e v a l u a t i o n of c l a i m a n t ' s permanent d i s a b i l i t y was 
pending b e f o r e the Board on J a n u a r y 1 , 1988, c l a i m a n t ' s c l a i m 
remained c l o s e d on t h a t d a t e . Hence, S A I F ' s r e q u e s t must be 
p r o c e s s e d under the c u r r e n t v e r s i o n of ORS 656.278. See i d ; Donald 
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S. W i n c e r , 40 Van Nafcta 1196 ( 1 9 8 8 ) . Because we a r e no l o n g e r 
a u t h o r i z e d t o modify p r i o r awards of permanent d i s a b i l i t y , we must 
deny S A I F ' s r e q u e s t f o r own motion r e l i e f f o r l a c k of j u r i s d i c t i o n . 

C i t i n g J u d i t h Moore, 40 van N a t t a 7SR (June 16, 1 9 8 8 ) , SAIF 
a r g u e s t h a t , b e c a u se the Board i s s u e d an i n t e r i m o r d e r p r i o r to 
J a n u a r y 1 , 1988, r e f e r r i n g t h i s m atter f o r h e a r i n g and f u r t h e r 
e v i d e n c e t a k i n g , the Board now r e t a i n s j u r i s d i c t i o n to r e e v a l u a t e 
permanent d i s a b i l i t y under former ORS 656.278. We d i s a g r e e . The 
i s s u a n c e of our i n t e r i m o r d e r i n 1987 had no e f f e c t on our 
j u r i s d i c t i o n to modify p r i o r awards of permanent d i s a b i l i t y . Moore 
i s not to the c o n t r a r y . I n Moore c l a i m a n t r e q u e s t e d own motion 
r e o p e n i n g of her c l a i m f o r an a l l e g e d w o r s e n i n g of her 1974 
i n d u s t r i a l i n j u r y . The Board d e f e r r e d a c t i o n on her r e q u e s t pending 
the outcome of a h e a r i n g on the i s s u e of whether c l a i m a n t ' s 
t h e n - c u r r e n t c o n d i t i o n was compensable. The R e f e r e e u l t i m a t e l y 
c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was not compensably r e l a t e d t o 
the 1974 i n j u r y . Based on t h a t c o n c l u s i o n , which we a f f i r m e d on 
Board r e v i e w , we d e n i e d c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f . 
The p a r t i e s i n Moore d i d not r e q u e s t an e v a l u a t i o n of permanent 
d i s a b i l i t y ; c o n s e q u e n t l y , the Board's j u r i s d i c t i o n t o e v a l u a t e 
permanent d i s a b i l i t y was never a t i s s u e i n t h a t c a s e . Hence, Moore 
does not a p p l y h e r e . 

A c c o r d i n g l y , S A I F ' s r e q u e s t f o r own motion r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 

CRISTOBAL R. ALMARAZ, Claimant WCB 86-08236 & 86-08237 
Black, et a!., Claimant's Attorneys December 18, 1989 
John E. Snarskis, Defense Attorney Order on Review 
Cowling & H e y s e l l , Defense Attorneys 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w 
of R e f e r e e Brown's o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l of 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c l a i m ; ( 2 ) upheld 
I n d u s t r i a l I n d e m n i t y ' s d e n i a l of c o m p e n s a b i l i t y and r e s p o n s i b i l i t y 
f o r the same c o n d i t i o n ; and ( 3 ) awarded c l a i m a n t ' s a t t o r n e y an 
a s s e s s e d f e e of $1,500 f o r s e r v i c e s a t h e a r i n g . We r e v e r s e . 

ISSUES 

1 . Whether I n d u s t r i a l I n d e m n i t y ' s d e n i a l became f i n a l 
as a r e s u l t of c l a i m a n t ' s u n t i m e l y r e q u e s t f o r h e a r i n g . 

2. R e s p o n s i b i l i t y between i n s u r e r s f o r c l a i m a n t ' s low 
back c o n d i t i o n . 

3. A t t o r n e y f e e s . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s t h o r a c i c s p i n e i n 
September 1983. I n d u s t r i a l I ndemnity a c c e p t e d the c l a i m and 
b e n e f i t s were p a i d . T h e r e a f t e r , c l a i m a n t r e c e i v e d c h i r o p r a c t i c 
t r e a t m e n t from Dr. Wehinger throughout the t h o r a c i c s p i n e . 
Although the upper t h o r a c i c a r e a was most a f f e c t e d by the 1983 
i n j u r y , c l a i m a n t a l s o c o m p l a i n e d of symptoms and r e c e i v e d 
t r e a t m e n t down to the t e n t h t h o r a c i c v e r t e b r a . He was u l t i m a t e l y 
d e c l a r e d m e d i c a l l y s t a t i o n a r y by Wehinger and the c l a i m was c l o s e d 

-2363-



w i t h no award of permanent d i s a b i l i t y i n March 1985. C l a i m a n t ' s 
t h o r a c i c s p i n e remained i n t e r m i t t e n t l y symptomatic a f t e r c l a i m 
c l o s u r e . 

C l a i m a n t ' s employer changed i n s u r e r s from I n d u s t r i a l 
I ndemnity t o L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n b e f o r e 
J a n u a r y 1, 1986. On J a n u a r y 2, 1986, c l a i m a n t e x p e r i e n c e d 
i n c r e a s e d t h o r a c i c p a i n a f t e r l i f t i n g boards a t work. He r e t u r n e d 
to Dr. Wehinger, c o m p l a i n i n g of p a i n p r i m a r i l y i n the TlO a r e a . 
Wehinger recommended i n c r e a s e d c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t 
f i l e d a c l a i m f o r a g g r a v a t i o n w i t h I n d u s t r i a l I n d e m n i t y , which 
i s s u e d a d e n i a l based on r e s p o n s i b i l i t y on F e b r u a r y 21, 1986. 
C l a i m a n t d i d not f i l e a r e q u e s t f o r h e a r i n g w i t h i n 60 days of the 
d e n i a l and he d i d not show good c a u s e f o r f a i l u r e to do s o . He 
f i l e d a new i n j u r y c l a i m w i t h L i b e r t y Northwest, which i s s u e d a 
d e n i a l of r e s p o n s i b i l i t y on June 5, 1986. C l a i m a n t t i m e l y f i l e d a 
r e q u e s t f o r h e a r i n g from t h a t d e n i a l . L i b e r t y Northwest 
t h e r e a f t e r r e q u e s t e d a .307 o r d e r , which was d e n i e d because of 
I n d u s t r i a l I n d e m n i t y ' s a s s e r t i o n of a t i m e l i n e s s d e f e n s e . 

C l a i m a n t was examined by Dr. Hearns i n March 1986. 
C l a i m a n t made no mention of a new i n j u r y and a t t r i b u t e d h i s 
t h e n - c u r r e n t symptoms t o the 1983 i n j u r y . 

C l a i m a n t ' s 1986 i n c i d e n t d i d not i n d e p e n d e n t l y 
c o n t r i b u t e to a w o r s e n i n g of h i s u n d e r l y i n g low back c o n d i t i o n . 

The c o m p e n s a b i l i t y of c l a i m a n t ' s low back c l a i m was a t 
i s s u e a t h e a r i n g by v i r t u e of I n d u s t r i a l I n d e m n i t y ' s a s s e r t i o n of 
the d e f e n s e of t i m e l i n e s s . 

CONCLUSIONS OF LAW 

T i m e l i n e s s of H e a r i n g R e q u e s t / R e s p o n s i b i l i t y Between I n s u r e r s 

T h i s c a s e i n v o l v e s s u c c e s s i v e i n j u r i e s i n which c l a i m a n t 
was i n j u r e d on one j o b , was t e m p o r a r i l y d i s a b l e d , r e t u r n e d to work 
and e x p e r i e n c e d a second p e r i o d of d i s a b i l i t y f o l l o w i n g a n o t h e r 
w o r k - r e l a t e d i n c i d e n t . I n H e n s e l P h e l p s C o n s t . Co. v. M i r i c h , 
81 Or App 290 ( 1 9 8 6 ) , the c o u r t h e l d t h a t i n s u c c e s s i v e i n j u r y 
c a s e s of t h i s type l i a b i l i t y r emains w i t h the f i r s t employer 
a b s e n t a showing t h a t the l a t e r employment i n d e p e n d e n t l y 
c o n t r i b u t e d to a w o r s e n i n g of the c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . I n c r e a s e d t r e a t m e n t and/or worsened symptoms a l o n e do 
not s h i f t l i a b i l i t y . 

The R e f e r e e u p h e l d I n d u s t r i a l I n d e m n i t y ' s a g g r a v a t i o n 
d e n i a l on the b a s i s t h a t c l a i m a n t had f a i l e d to t i m e l y r e q u e s t a 
h e a r i n g . C l a i m a n t t a k e s no p o s i t i o n w i t h r e g a r d to t h a t i s s u e on 
r e v i e w . We f i n d no r e a s o n t o d i s t u r b the R e f e r e e ' s h o l d i n g i n 
t h a t r e g a r d . 

We d i s a g r e e w i t h the R e f e r e e , however, t h a t L i b e r t y 
Northwest i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . The 
R e f e r e e based h i s c o n c l u s i o n on the t e s t i m o n y of Dr. Wehinger, who 
opined a t h e a r i n g t h a t c l a i m a n t ' s second work i n c i d e n t c a u s e d new 
and worsened symptoms a t T l O . Dr. Wehinger a l s o opined t h a t the 
second i n c i d e n t c r e a t e d a g r e a t e r need f o r t r e a t m e n t . As noted 
above, a need f o r i n c r e a s e d t r e a t m e n t and/or i n c r e a s e d symptoms 
a l o n e w i l l not s h i f t r e s p o n s i b i l i t y away from the f i r s t employer, 
a b s e n t a p e r s u a s i v e showing t h a t the second i n c i d e n t c o n t r i b u t e d 
to an a c t u a l w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n . M i r i c h , s u p r a . 
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The p u r p o r t e d "worsened c o n d i t i o n " i n t h i s c a s e i s 
a p p a r e n t l y the a l l e g e d p r e s e n c e of symptoms a t a new l e v e l of 
c l a i m a n t ' s t h o r a c i c s p i n e . Dr. Wehinger t e s t i f i e d t h a t he t r e a t e d 
c l a i m a n t ' s T5-7 a r e a f o l l o w i n g the f i r s t i n c i d e n t , w h i l e the 
second i n j u r y n e c e s s i t a t e d t r e a t m e n t a t T l O . Wehinger's c h a r t 
n o t e s , however, demonstrate t h a t he t r e a t e d c l a i m a n t ' s TlO a r e a 
f o l l o w i n g the f i r s t i n c i d e n t , as w e l l , a l b e i t f o r a l e s s e r p e r i o d 
of t i m e . I n d e e d , Wehinger di a g n o s e d a " c h r o n i c m y o f a s c i a l 
syndrome" a t T8-10 on A p r i l 1, 1985, a f u l l n i n e months p r i o r to 
the s e c o n d i n c i d e n t . 

From our view of t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
i n j u r e d h i s t h o r a c i c s p i n e down to TlO a t the time of the 1983 
i n c i d e n t . He was t r e a t e d a t t h a t l e v e l f o l l o w i n g the f i r s t 
i n c i d e n t and remained i n t e r m i t t e n t l y symptomatic t h e r e up t o the 
time of the 1986 i n c i d e n t . That i n c i d e n t n e c e s s i t a t e d i n c r e a s e d 
t r e a t m e n t a t TlO, but t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t the 
second i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d to a w o r s e n i n g of 
c l a i m a n t ' s u n d e r l y i n g mid-back c o n d i t i o n . Without such e v i d e n c e , 
t h e r e i s no s h i f t of l i a b i l i t y . L i b e r t y N o rthwest's d e n i a l s h o u l d 
be u p h e l d . 

A t t o r n e y Fee 

Our d e c i s i o n on the c o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e 
r e n d e r s t h i s q u e s t i o n moot. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 29, 1987, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t 
a s i d e L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l and awarded 
an i n s u r e r - p a i d a t t o r n e y f e e a r e r e v e r s e d . The remainder of the 
o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e not to exceed $573, p a y a b l e 
by L i b e r t y Northwest to i t s c o u n s e l , i s approved. 

SAMMIE J. MOORE, Claimant WCB 85-02704 
Kenneth D. Peterson, J r . , Claimant's Attorney December 18, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C u s h i n g and Myers. 

The a t t o r n e y f o r the d e c e a s e d c l a i m a n t r e q u e s t s r e v i e w 
of R e f e r e e S h e b l e y ' s o r d e r of d i s m i s s a l . The s o l e i s s u e on r e v i e w 
i s whether the H e a r i n g s D i v i s i o n or the Board had j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s c a s e . We a f f i r m . 

FINDING OF FACT 

T h i s m a t t e r was h e a r d i n A p r i l 1986 by R e f e r e e S h e b l e y . 
The i s s u e was the c o m p e n s a b i l i t y of s u r g e r y . R e f e r e e S h e b l e y 
found the s u r g e r y compensable. The employer r e q u e s t e d Board 
r e v i e w . C l a i m a n t then underwent s u r g e r y . B e f o r e the Board c o u l d 
d e c i d e the e mployer's r e q u e s t f o r r e v i e w , c l a i m a n t d i e d of c a u s e s 
u n r e l a t e d to the compensable c l a i m . On June 10, 1988, the Board 
remanded t o R e f e r e e S h e b l e y t o c o n s i d e r e v i d e n c e about the s u r g e r y 
and about c l a i m a n t ' s d e a t h . 

On remand, the employer moved to d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g on the grounds t h a t c l a i m a n t was d e c e a s e d 
and had no b e n e f i c i a r i e s under ORS 656.204 who had a r i g h t under 
ORS 6 56.218(3) t o p u r s u e the c a s e . C l a i m a n t d i d not respond to 
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the motion to d i s m i s s . On J u l y 11, 1988, R e f e r e e S h e b l e y 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

The a t t o r n e y r e q u e s t e d r e v i e w of R e f e r e e S h e b l e y ' s 
o r d e r . The a t t o r n e y c oncedes t h a t c l a i m a n t has no h e i r s . 

CONCLUSIONS AND OPINION 

ORS 656.218(3) s t a t e s : 

" I f the worker has f i l e d a r e q u e s t f o r a 
h e a r i n g p u r s u a n t t o ORS 656.283 and de a t h 
o c c u r s p r i o r to the f i n a l d i s p o s i t i o n of 
the r e q u e s t , the p e r s o n d e s c r i b e d i n 
s u b s e c t i o n ( 5 ) of t h i s s e c t i o n s h a l l be 
e n t i t l e d to p u r s u e the matter to f i n a l 
d e t e r m i n a t i o n a s to a l l i s s u e s p r e s e n t e d by 
the r e q u e s t f o r h e a r i n g . " 

S u b s e c t i o n ( 5 ) r e f e r s , i n t u r n , to t h o s e p e r s o n s e n t i t l e d to death 
b e n e f i t s f o r f a t a l i n j u r i e s a s d e f i n e d i n ORS 656.204. Those 
e n t i t l e d to death b e n e f i t s under ORS 656.204 a r e s p o u s e s , 
c h i l d r e n under 18, dependents and p a r e n t s ( i f the c l a i m a n t i s 
under 21 y e a r s o l d a t the time of d e a t h ) . 

From c l a i m a n t ' s a t t o r n e y ' s c o n c e s s i o n t h a t c l a i m a n t l e f t 
no h e i r s we i n f e r t h a t c l a i m a n t had no s u r v i v i n g spouse, no 
c h i l d r e n under 18 and no dependents. C l a i m a n t was over 21 y e a r s 
o l d a t the time of d e a t h . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e r e i s no one who has a 
s t a t u t o r y r i g h t t o p u r s u e c l a i m a n t ' s r e q u e s t f o r h e a r i n g . The 
a t t o r n e y i s not su c h a p e r s o n , and i s , t h e r e f o r e , w i t h o u t 
s t a n d i n g . The R e f e r e e was c o r r e c t t o d i s m i s s f o r l a c k of 
j u r i s d i c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , dated J u l y 11, 1988, i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e , not to exceed $1,173.50. 

DEBORAH L. PEARSON, Claimant WCB 87-06095 
Malagon, et a l . , Claimant's Attorneys December 18, 1989 
Acker, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Gerner and C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w of those p o r t i o n s of R e f e r e e 
H i g a s h i ' s o r d e r t h a t : ( 1 ) d e c l i n e d to l e a v e the r e c o r d open f o r 
the p u r p o s e s of a l l o w i n g c l a i m a n t to depose her t r e a t i n g 
c h i r o p r a c t o r ; and ( 2 ) upheld the s e l f - i n s u r e d employer's m e d i c a l 
s e r v i c e s d e n i a l . On r e v i e w , the i s s u e s a r e e v i d e n t i a r y and 
c o m p e n s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s f i n d i n g s w i t h the 
e x c e p t i o n of the f i n d i n g t h a t the October 23, 1983, a u t o m o b i l e 
a c c i d e n t was "not r e l a t e d to her work." I n a d d i t i o n , we make the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
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The O c t o b e r , 1983, automobile a c c i d e n t o c c u r r e d w h i l e 
c l a i m a n t was t r a v e l i n g t o Dr. H e b e r t ' s o f f i c e . H e bert, a 
c h i r o p r a c t o r , was t r e a t i n g c l a i m a n t f o r the March, 1983, 
compensable i n j u r y . 

The m e d i c a l s e r v i c e s d e n i e d by the employer i n i t s June, 
1987, d e n i a l , a r e m a t e r i a l l y r e l a t e d to i n j u r i e s c l a i m a n t 
s u s t a i n e d i n the Oct o b e r , 1983, automobile a c c i d e n t . 

CONCLUSIONS OF LAW 

E v i d e n t i a r y I s s u e 

The R e f e r e e d e c l i n e d to l e a v e the r e c o r d open f o r the 
p u r p o s e s of a l l o w i n g c l a i m a n t to depose Hebe r t . We a g r e e . 

Former OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) , i n e f f e c t a t the time of the 
h e a r i n g , p r o v i d e d : 

" [ T ] h e r e f e r e e may i n h i s or her d i s c r e t i o n 
a l l o w a d m i s s i o n of a d d i t i o n a l m e d i c a l 
r e p o r t s or o t h e r documentary e v i d e n c e not 
f i l e d a s r e q u i r e d by ( 3 ) above. I n 
e x e r c i s i n g t h i s d i s c r e t i o n , the r e f e r e e 
s h a l l d e t e r m i n e i f good c a u s e has been 
shown f o r f a i l u r e , to f i l e w i t h i n the 
p r e s c r i b e d time l i m i t s a s w e l l as f a c t o r s 
of s u r p r i s e or p r e j u d i c e to the o t h e r 
p a r t i e s . " 

Here, the R e f e r e e a s k e d c l a i m a n t ' s c o u n s e l why Hebert 
had not been deposed p r i o r to the h e a r i n g . C l a i m a n t ' s c o u n s e l 
r e p l i e d t h a t she d i d not know. Under such c i r c u m s t a n c e s , we a g r e e 
w i t h the R e f e r e e t h a t c l a i m a n t d i d not show good c a u s e to w a r r a n t 
l e a v i n g the r e c o r d open. 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not proven 
c o m p e n s a b i l i t y . We d i s a g r e e . 

Res J u d i c a t a 

On r e v i e w , the employer ar g u e s t h a t the m e d i c a l b i l l s i t 
d e n i e d i n June, 1987, a r e not compensable by o p e r a t i o n of a J u l y , 
1986, s t i p u l a t i o n , which s t a t e d t h a t m e d i c a l b i l l s i t d e n i e d i n 
F e b r u a r y , 1986, were not compensable. We d i s a g r e e . 

C l a i m a n t s u s t a i n e d a compensable neck and back i n j u r y i n 
March, 1983. She sought t r e a t m e n t from Hebe r t . While d r i v i n g t o 
H e b e r t ' s o f f i c e i n O c t o b e r , 1983, she was i n v o l v e d i n an 
auto m o b i l e a c c i d e n t . I n F e b r u a r y , 1986, the employer d e n i e d a l l 
m e d i c a l b i l l s t h a t had been s u b m i t t e d by way of an October 29, 
1985, l e t t e r , from c l a i m a n t ' s a t t o r n e y . The r e a s o n i n g behind the 
e m p l o y e r ' s d e n i a l was t h a t the s u b m i t t e d m e d i c a l b i l l i n g s were 
d i r e c t l y r e l a t e d to the October, 1983, automobile a c c i d e n t . I n 
J u l y , 1986, c l a i m a n t e n t e r e d i n t o a D i s p u t e d C l a i m S e t t l e m e n t 
("DCS"), which s e t t l e d her r e q u e s t f o r h e a r i n g c o n c e r n i n g the 
c o m p e n s a b i l i t y of the m e d i c a l b i l l i n g s she s u b m i t t e d i n Oct o b e r , 
1985. By way of the DCS, c l a i m a n t a c c e p t e d a c a s h s e t t l e m e n t i n 
exchange f o r s t i p u l a t i n g t h a t the b i l l i n g s she s u b m i t t e d i n 
Octo b e r , 1985, were not compensable. 
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The d o c t r i n e of r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n of 
c l a i m s or i s s u e s p r e v i o u s l y a d j u d i c a t e d i n a p r i o r p r o c e e d i n g . 
North C l a c k a m a s S c h o o l D i s t r i c t v. White, 305 Or 48, 50, m o d i f i e d 
305 Or 468 ( 1 9 8 8 ) . Here, r e s j u d i c a t a does not o p e r a t e to 
p r o c e d u r a l l y bar c l a i m a n t from l i t i g a t i n g the c o m p e n s a b i l i t y of 
her c u r r e n t m e d i c a l s e r v i c e s . N e i t h e r the c u r r e n t m e d i c a l 
s e r v i c e s c l a i m nor the c u r r e n t m e d i c a l s e r v i c e s i s s u e have been 
p r e v i o u s l y a d j u d i c a t e d i n a p r i o r p r o c e e d i n g . R a t h e r , c l a i m a n t 
m e r e l y e n t e r e d i n t o a w r i t t e n DCS d i s p o s i n g of c o n t e s t e d m e d i c a l 
b i l l i n g s . 

A c c o r d i n g l y , the R e f e r e e was c o r r e c t i n s o f a r as he d i d 
not a p p l y the d o c t r i n e of r e s j u d i c a t a to t h i s c a s e . 

M e r i t s of C o m p e n s a b i l i t y 

G i v e n the f a c t s of t h i s c a s e , the R e f e r e e a p p l i e d an 
i n c o r r e c t l e g a l t e s t i n a n a l y z i n g the m e r i t s of the c o m p e n s a b i l i t y 
i s s u e . That i s , he s t a t e d : " [ C ] l a i m a n t must show t h a t the 
t r e a t m e n t s were r e l a t e d t o the a c c e p t e d [March, 1983,] c o n d i t i o n 
and not the [ O c t o b e r , 1983,3 a u t o m o b i l e a c c i d e n t . " (Emphasis 
a d d e d ) . 

Here, the p a r t i e s do not d i s p u t e t h a t the d e n i e d m e d i c a l 
t r e a t m e n t i s f o r r e s i d u a l s of the October, 1983, a utomobile 
a c c i d e n t . C l a i m a n t a r g u e s , however, t h a t because the a c c i d e n t 
o c c u r r e d w h i l e she was en r o u t e to an appointment w i t h Hebert f o r 
c h i r o p r a c t i c t r e a t m e n t of her compensable March, 1983, i n j u r y , she 
i s e n t i t l e d t o t r e a t m e n t f o r the r e s i d u a l s a r i s i n g out of the 
a c c i d e n t . We a g r e e . I n F enton v. S A I F , 87 Or App 78, 83 ( 1 9 8 7 ) , 
the c o u r t h e l d t h a t : "[W]hen a worker i s i n j u r e d i n an a c c i d e n t 
which o c c u r s d u r i n g a t r i p to see a p h y s i c i a n f o r t r e a t m e n t of a 
compensable i n j u r y , the new i n j u r y a l s o i s compensable." The 
employer does not argue t h a t Fenton i s not d i s p o s i t i v e of the 
c o m p e n s a b i l i t y q u e s t i o n , i f the f a c t f i n d e r i s not p e r s u a d e d by 
i t s r e s j u d i c a t a argument. 

We have c o n c l u d e d above t h a t the d o c t r i n e of r e s 
j u d i c a t a does not a p p l y t o t h i s c a s e . I n a d d i t i o n , we c o n c l u d e 
t h a t t h e r e i s no m e a n i n g f u l d i s t i n c t i o n between Fenton and the 
c a s e a t b a r . F enton i s , t h e r e f o r e , d i s p o s i t i v e of the 
c o m p e n s a b i l i t y q u e s t i o n . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has proven t h a t 
her c u r r e n t m e d i c a l s e r v i c e s a r e compensable. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 27, 1987, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r 
t h a t upheld the e m p l o y e r ' s d e n i a l i s r e v e r s e d . The employer's 
d e n i a l i s s e t a s i d e and the c l a i m i s remanded to the employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. A l l r e m a i n i n g p o r t i o n s of the 
R e f e r e e ' s o r d e r a r e a f f i r m e d . For s e r v i c e s a t the h e a r i n g and on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded r e a s o n a b l e a t t o r n e y 
f e e s of $1,200 and $900 r e s p e c t i v e l y , f o r a t o t a l f e e of $2,100, 
to be p a i d by the employer. The Board approves a c l i e n t - p a i d f e e , 
not to e x c e e d $603.50. 
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ROBERT J. SALING, Claimant WCB 86-15197 & 85-13694 
Emmons, Kyle, et a l . , Claimant's Attorneys December 18, 1989 
Cowling & Heyse l l , Defense Attorneys Order Denying Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of t h a t p o r t i o n of our 
November 2 0 , 1989 Order on Review t h a t d e c l i n e d to award a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on 
r e v i e w f o r s u c c e s s f u l l y p r e v a i l i n g a g a i n s t the s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m s f o r a neck, 
r i g h t s h o u l d e r and low back c o n d i t i o n . We d e c l i n e d to award an 
a t t o r n e y f e e because c l a i m a n t ' s c o u n s e l had not f i l e d a s t a t e m e n t 
of s e r v i c e s . E n c l o s i n g a s t a t e m e n t of s e r v i c e s f o r h i s c o u n s e l ' s 
e f f o r t s a t h e a r i n g and on Board r e v i e w , c l a i m a n t s e e k s an a t t o r n e y 
f e e p u r s u a n t to ORS 6 5 6 . 3 8 6 ( 1 ) . The r e q u e s t i s d e n i e d f o r l a c k of 
j u r i s d i c t i o n . 

FINDINGS OF FACT AND ULTIMATE FACT 

On November 20, 1989, the Board i s s u e d an Order on Review. 
I n t h a t o r d e r , the Board r e v e r s e d a R e f e r e e ' s order which had 
up h e l d the e m p l o y e r ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m s . 
The Board's o r d e r f u r t h e r s t a t e d t h a t s i n c e no s t a t e m e n t of 
s e r v i c e s had been r e c e i v e d from c l a i m a n t ' s c o u n s e l , no a s s e s s e d 
f e e f o r c o u n s e l ' s s e r v i c e s a t h e a r i n g or on r e v i e w c o u l d be 
awarded. 

On December 7, 1 9 8 9 , the employer a p p e a l e d the Board's o r d e r 
to the C o u r t of A p p e a l s . On December 12, 1989, c l a i m a n t ' s 
a t t o r n e y s u b m i t t e d a s t a t e m e n t of s e r v i c e s and sought 
r e c o n s i d e r a t i o n of the Board's November 20, 1989 o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

P u r s u a n t to our November 2 0 , 1989 o r d e r , c l a i m a n t p r e v a i l e d 
a g a i n s t an o r d e r or d e c i s i o n d e n y ing h i s c l a i m f o r compensation. 
C o n s e q u e n t l y , we r e a s o n e d t h a t c l a i m a n t was e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y f e e . ORS 6 5 6 . 3 8 6 ( 1 ) . .However, because no 
s t a t e m e n t of s e r v i c e s had been s u b m i t t e d , we h e l d t h a t we were 
unable to award a f e e . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

S u b m i t t i n g a s t a t e m e n t of s e r v i c e s , c l a i m a n t ' s c o u n s e l s e e k s 
r e c o n s i d e r a t i o n of t h a t p o r t i o n of our o r d e r which d e c l i n e d to 
award a c a r r i e r - p a i d f e e . Inasmuch a s our o r d e r has been 
a p p e a l e d , t h i s s u b m i s s i o n r a i s e s the q u e s t i o n of whether we have 
j u r i s d i c t i o n t o a d d r e s s c l a i m a n t ' s r e q u e s t f o r an a t t o r n e y f e e . 

We have p r e v i o u s l y c o n c l u d e d t h a t , i n c e r t a i n c i r c u m s t a n c e s , 
we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a r e q u e s t f o r an a t t o r n e y f e e 
even a f t e r the o r d e r on the m e r i t s has been a p p e a l e d . See 
F r a n k l i n Brown, 40 Van N a t t a 786 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds 
Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 88 ( 1 9 8 9 ) . I n o r d e r to 
r e t a i n j u r i s d i c t i o n over the a t t o r n e y f e e r e q u e s t , our p r i o r o r d e r 
must not have a d d r e s s e d e i t h e r the e n t i t l e m e n t t o , or the amount 
o f , an a t t o r n e y f e e . Gabino R. Orozco, 
4 1 Van N a t t a 599, 775 ( 1 9 8 9 ) . 

Here, our November 20, 1989 o r d e r a d d r e s s e d c l a i m a n t ' s 
c o u n s e l ' s e n t i t l e m e n t to a c a r r i e r - p a i d f e e . S i n c e t h a t o r d e r has 
been a p p e a l e d to the C o u r t of A p p e a l s , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r the a t t o r n e y f e e r e q u e s t . 

We have a l s o h e l d t h a t i t i s p o s s i b l e to withdraw an o r d e r 
f o r f u r t h e r c o n s i d e r a t i o n a f t e r the f i l i n g of a p e t i t i o n f o r 
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j u d i c i a l r e v i e w . Dan W. H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) . 
However, we e x e r c i s e t h i s a u t h o r i t y r a r e l y . Ronald D. C h a f f e e , 
39 Van N a t t a 1135 ( 1 9 8 7 ) . The m e r i t s of t h i s c a s e a r e p r e s e n t l y 
pending b e f o r e the c o u r t and, i n the e v e n t c l a i m a n t u l t i m a t e l y 
p r e v a i l s , the c o u r t has the a u t h o r i t y to e i t h e r award a 
c a r r i e r - p a i d f e e or r e t u r n the c a s e to us f o r su c h an award. We, 
t h e r e f o r e , d e c l i n e to withdraw our November 20, 1989 o r d e r . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
d e n i e d . The i s s u a n c e of t h i s o r d e r n e i t h e r " s t a y s " our p r i o r 
o r d e r nor e x t e n d s the time f o r s e e k i n g r e v i e w . I n t e r n a t i o n a l 
Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. S A I F , 
76 Or App 656 ( 1 9 8 5 ) . 

I T I S SO ORDERED. 

SAMMY L. TURNER, Claimant WCB 89-09215 
Roger J. Leo, Claimant's Attorney December 18, 1989 
C. Douglas O l i v e r (SAIF), Defense Attorney Order Denying Motion t o Dismiss 

C l a i m a n t has moved the Board f o r an o r d e r d i s m i s s i n g the 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w on the ground t h a t i t d i d 
not f i l e an a p p e l l a n t ' s b r i e f w i t h i n the time a l l o w e d by the 
b r i e f i n g s c h e d u l e . The motion i s d e n i e d . 

FINDINGS OF FACT 

The S A I F C o r p o r a t i o n r e q u e s t e d Board r e v i e w of the 
R e f e r e e ' s o r d e r w i t h i n 30 days of i t s i s s u a n c e . C o p i e s of the 
h e a r i n g t r a n s c r i p t were d i s t r i b u t e d to the p a r t i e s on November 8, 
1989. At t h a t time, a b r i e f i n g s c h e d u l e was implemented. 

S A I F was n o t i f i e d t h a t i t s a p p e l l a n t ' s b r i e f was due 
November 22, 1989. C l a i m a n t was a d v i s e d t h a t i t s r e s p o n d e n t ' s 
b r i e f was due 14 days a f t e r the date of m a i l i n g of S A I F ' s 
a p p e l l a n t ' s b r i e f . On December 7, 1989, the Board r e c e i v e d 
c l a i m a n t ' s motion t o d i s m i s s S A I F ' s r e q u e s t f o r r e v i e w , 
accompanied by a r e s p o n d e n t ' s b r i e f . 

CONCLUSIONS OF LAW 

I n e s s e n c e , c l a i m a n t c o n t e n d s t h a t we l a c k j u r i s d i c t i o n 
to c o n s i d e r S A I F ' s r e q u e s t f o r r e v i e w because i t f a i l e d to t i m e l y 
submit an a p p e l l a n t ' s b r i e f . Y e t , the f i l i n g of b r i e f s i s not 
j u r i s d i c t i o n a l . OAR 4 3 8 - 1 1 - 0 2 0 ( 1 ) ; Bonnie A. H e i s l e r , 
39 Van N a t t a 812 ( 1 9 8 7 ) . A c c o r d i n g l y ^ the motion to d i s m i s s i s 
d e n i e d . 

We f u r t h e r r e j e c t c l a i m a n t ' s r e s p o n d e n t ' s b r i e f a s 
u n t i m e l y . A r e s p o n d e n t ' s b r i e f i s due 14 days from the date of 
m a i l i n g of an a p p e l l a n t ' s b r i e f . OAR 4 3 8 - 1 1 - 0 2 0 ( 2 ) . The Board's 
r u l e s may be waived i f the r e q u e s t i n g p a r t y f i l e s a motion s e e k i n g 
such w a i v e r and the Board f i n d s t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s 
beyond the c o n t r o l of the r e q u e s t i n g p a r t y e x i s t t h a t would 
j u s t i f y the w a i v e r of i t s . r u l e s . OAR 438-11-030. 

Here, c l a i m a n t ' s b r i e f was n e i t h e r accompanied by a 
motion f o r w a i v e r of the Board's r u l e s nor a s t a t e m e n t of f a c t s 
s u g g e s t i n g t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t f o r h i s f a i l u r e 
to t i m e l y submit h i s r e s p o n d e n t ' s b r i e f . Moreover, assuming t h a t 
c l a i m a n t had s u b m i t t e d a motion and a st a t e m e n t of f a c t s , we would 
not c o n s i d e r the p r e s e n t c i r c u m s t a n c e s e x t r a o r d i n a r y , p a r t i c u l a r l y 
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when c l a i m a n t c o u l d e i t h e r have c o n t a c t e d the Board to d e t e r m i n e 
whether an a p p e l l a n t ' s b r i e f had been s u b m i t t e d or t i m e l y sought 
an e x t e n s i o n w i t h i n which to submit h i s b r i e f based on S A I F ' s 
f a i l u r e t o t i m e l y submit a b r i e f . See OAR 4 3 8 - 1 1 - 0 2 0 ( 3 ) . 

Inasmuch a s no b r i e f s have been t i m e l y s u b m i t t e d , t h i s 
c a s e s h a l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

SHEILA A. CRESS, Claimant WCB 86-15248 & 87-14036 
Malagon, et a l . , Claimant's Attorneys December 19, 1989 
Kate Donnelly (SAIF), Defense Attorney Order on Reconsideration 
Acker, Underwood, et a l . , Defense Attorneys 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n 
of our November 30, 1989, Order on Review, which a f f i r m e d the 
R e f e r e e ' s o r d e r f i n d i n g t h a t c l a i m a n t had proven "good c a u s e " f o r 
f i l i n g her r e q u e s t f o r h e a r i n g beyond the 60-day p e r i o d of 
ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . S p e c i f i c a l l y , the employer a r g u e s t h a t we used 
i n a r t f u l language i n our o r d e r and t h a t our r e l i a n c e on the c a s e 
of J e f f r e y A. Domber, 41 Van N a t t a 1236 (1989) was " m i s p l a c e d . " 

A f t e r r e c o n s i d e r i n g t h i s c a s e i n l i g h t of the e mployer's 
arguments, we agree t h a t our r e l i a n c e on J e f f r e y A. Domber was 
m i s p l a c e d . I n t h a t c a s e , u n l i k e h e r e , d e n i a l l e t t e r s were m a i l e d 
t o an a d d r e s s a t which the worker d i d not r e s i d e . A c a s e more 
n e a r l y on p o i n t i s James G. Adams, 41 Van N a t t a 1234 ( 1 9 8 9 ) , 
w h e r e i n the Board h e l d t h a t the worker had e s t a b l i s h e d "good 
c a u s e " f o r u n t i m e l y f i l i n g h i s r e q u e s t f o r h e a r i n g . 

I n any e v e n t , the i s s u e b e f o r e us i s whether c l a i m a n t 
has proven "good c a u s e " to e x c u s e her l a t e f i l i n g . See 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . "Good c a u s e " has been d e f i n e d as " m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e or e x c u s a b l e n e g l e c t " as t h o s e terms a r e 
used i n former ORS 18.160 and ORCP 7 l B ( l ) . Brown v. EBI 
Companies, 289 Or 455 ( 1 9 8 0 ) ; S e k e r m e s t r o v i c h - v. S A I F , 280 Or 723 
( 1 977) . 

Here, c l a i m a n t ' s r e a s o n f o r f a i l i n g to f i l e i n a t i m e l y 
manner was the l a c k of p e r s o n a l n o t i c e of the employer's d e n i a l . 
That l a c k of p e r s o n a l n o t i c e r e s u l t e d from a f a i l u r e of e i t h e r her 
mother or s i s t e r , one of whom a c c e p t e d d e l i v e r y of the e mployer's 
d e n i a l , to d e l i v e r t h a t n o t i c e to h e r . The R e f e r e e i n the c a s e a t 
bar c o r r e c t l y o b s e r v e d t h a t i n Brown, the C o u r t h e l d t h a t the 
m i s t a k e or n e g l e c t of an employee, not c h a r g e d w i t h r e s p o n s i b i l i t y 
f o r r e c o g n i z i n g and c o r r e c t l y h a n d l i n g a c r u c i a l l e g a l n o t i c e , 
c o u l d c o n s t i t u t e "good c a u s e " under ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 280 Or a t 
460. A f t e r examining t h a t i s s u e on remand, Rhonda Brown, 
30 Van N a t t a 354 ( 1 9 8 0 ) , the Board c o n c l u d e d t h a t the worker had 
proven "good c a u s e " t o e x c u s e her l a t e f i l i n g . 

S i m i l a r l y , i n the c a s e a t b a r , we c o n c l u d e t h a t c l a i m a n t 
had "good c a u s e " f o r her u n t i m e l y r e q u e s t f o r h e a r i n g . Her l a t e 
f i l i n g r e s u l t e d from the n e g l e c t or m i s t a k e of a f a m i l y member not 
c h a r g e d w i t h r e s p o n s i b i l i t y f o r r e c o g n i z i n g and p r o p e r l y h a n d l i n g 
the e m p l o y e r ' s d e n i a l . 

A c c o r d i n g l y , our November 30, 1989, o r d e r i s withdrawn. 
On r e c o n s i d e r a t i o n , a s supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our November 30, 1989, o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s of a p p e a l s h a l l run from the date of t h i s o r d e r . 

I T I S SO ORDERED. 
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EMIL KORDON, Claimant WCB 86-01089 
Mai agon, et a l . , Claimant's Attorneys December 19, 1989 
Pamela Schultz (SAIF), Defense Attorney Second Order on Remand 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r 
November 16, 1989 I n t e r i m O r d e r on Remand t h a t d e c l i n e d t o award 
an a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d a t t h e B o a r d l e v e l f o r 
s u c c e s s f u l l y p r e v a i l i n g a g a i n s t t h e SAIF C o r p o r a t i o n ' s c o n t e n t i o n 
i n i t s r e s p o n d e n t ' s b r i e f t h a t c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a w a r d , as g r a n t e d by t h e R e f e r e e , s h o u l d be r e d u c e d . 
We d e c l i n e d t o award an a t t o r n e y f e e because c l a i m a n t ' s c o u n s e l 
had n o t f i l e d a s t a t e m e n t o f s e r v i c e s . E n c l o s i n g a s t a t e m e n t o f 
s e r v i c e s f o r h i s c o u n s e l ' s e f f o r t s , c l a i m a n t s e e k s an a t t o r n e y f e e . 

To b e g i n , we r e i t e r a t e t h a t o u r a u t h o r i t y on remand i s 
l i m i t e d t o a d e t e r m i n a t i o n o f a r e a s o n a b l e a t t o r n e y f e e f o r 
c l a i m a n t ' s s u c c e s s f u l d e f e n s e a g a i n s t SAIF's c o n t e n t i o n i n i t s 
r e s p o n d e n t ' s b r i e f on B o a r d r e v i e w t h a t . t h e R e f e r e e ' s award o f 
pe r m a n e n t d i s a b i l i t y s h o u l d be r e d u c e d . I n t h i s r e g a r d , we n o t e 
t h a t c l a i m a n t f i n a l l y p r e v a i l e d on t h i s i s s u e b e f o r e remand t o t h e 
B o a r d , n o t a f t e r remand. C o n s e q u e n t l y , a s s u m i n g w i t h o u t d e c i d i n g 
t h a t c l a i m a n t w o u l d be e n t i t l e d t o an a t t o r n e y f e e award f o r 
s e r v i c e s r e n d e r e d a t t h e a p p e l l a t e l e v e l i n p r e v a i l i n g on h i s 
c o n t e n t i o n t h a t he was e n t i t l e d t o an a t t o r n e y f e e on Bo a r d 
r e v i e w , we l a c k a u t h o r i t y on remand t o award a t t o r n e y f e e s f o r 
s e r v i c e s b e f o r e s u c h p r i o r f o r u m s . See ORS 6 5 6 . 3 8 8 ( 1 ) ; 
A g u i a r v . J.R. S i m p l o t Company, 94 Or App 658 ( 1 9 8 9 ) . 

We p r o c e e d w i t h o u r d e t e r m i n a t i o n . A f t e r r e v i e w o f t h e 
s t a t e m e n t s o f s e r v i c e s and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a r e a s o n a b l e a s s e s s e d f e e f o r s e r v i c e s 
a t t h e B o a r d l e v e l o f $500, t o be p a i d by SAIF. I n a r r i v i n g a t 
t h i s d e t e r m i n a t i o n , we n o t e t h a t t h e e x t e n t o f c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on B o a r d r e v i e w i n d e f e n s e o f t h e R e f e r e e ' s 
p e r m a n e n t d i s a b i l i t y a w a r d c o n s i s t s o f a p p r o x i m a t e l y o n e - h a l f page 
i n h i s r e p l y b r i e f . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , 
we a d h e r e t o and r e p u b l i s h o u r November 16, 1989 o r d e r . The 
p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

PIEDAD ZARATE, Claimant WCB 87-09512 
Michael B. Dye, Claimant's Attorney December 19, 1989 
S t a f f o r d J. Hazelett, Defense Attorney Order on Review 

R e v i e w e d by Bo a r d Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e B o r c h e r ' s o r d e r w h i c h : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f 
an a g g r a v a t i o n c l a i m o f an a c c e p t e d i n j u r y ; ( 2 ) u p h e l d t h e 
i n s u r e r ' s p a r t i a l d e n i a l o f a c e r v i c a l c o n d i t i o n ; and ( 3 ) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t as n o t b e i n g 
r e a s o n a b l e and n e c e s s a r y . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m , c o m p e n s a b i l i t y o f t h e 
c e r v i c a l c o n d i t i o n and c o m p e n s a b i l i t y o f c h i r o p r a c t i c c a r e . The 
i n s u r e r moves t o s t r i k e c l a i m a n t ' s r e p l y b r i e f because c l a i m a n t 
d i d n o t t i m e l y s e r v e t h e i n s u r e r w i t h a copy o f t h e b r i e f . 

We deny t h e i n s u r e r ' s m o t i o n t o s t r i k e . T h e r e i s no 
s h o w i n g t h a t t h e i n s u r e r was i n any way p r e j u d i c e d by r e c e i v i n g 
t h e c o p y o f t h e r e p l y b r i e f l a t e . 
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With her b r i e f , c l a i m a n t s u b m i t t e d an O p i n i o n and Order 
from a d i f f e r e n t c a s e and an a r t i c l e from a m e d i c a l t e x t b o o k . We 
d e c l i n e t o t a k e o f f i c i a l n o t i c e of the O p i n i o n and Order because 
i t i s w i t h o u t r e l e v a n c e to t h i s c a s e . We d e c l i n e to t a k e 
a d m i n i s t r a t i v e n o t i c e of the a r t i c l e because we c o n c l u d e t h a t i t 
i s o f f e r e d to e s t a b l i s h f a c t s which the i n s u r e r i s g i v e n no 
o p p o r t u n i t y t o c o n t e s t , c r o s s - e x a m i n e or r e f u t e . I t i s not an 
a p p r o p r i a t e matter f o r o f f i c i a l n o t i c e . See Groshong v. 
Montgomery Ward Co., 73 Or App 403, 408 ( 1 9 8 5 ) . 

We adopt the R e f e r e e ' s f i n d i n g s w i t h the f o l l o w i n g 
a d d i t i o n . The i n s u r e r ' s d e n i a l p u r p o r t s to deny f u t u r e 
c h i r o p r a c t i c c a r e . 

We adopt the R e f e r e e ' s c o n c l u s i o n w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . I n s o f a r as the d e n i a l p u r p o r t s t o deny f u t u r e 
c h i r o p r a c t i c c a r e , i t i s i m p e r m i s s i b l e . E v a n i t e F i b e r Corp. v. 
S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . A c c o r d i n g l y , we r e v e r s e t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r which upheld the i n s u r e r ' s d e n i a l 
of f u t u r e c h i r o p r a c t i c t r e a t m e n t s . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on Board r e v i e w c o n c e r n i n g the d e n i a l of f u t u r e 
c h i r o p r a c t i c c a r e . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " 
See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t of s e r v i c e s . See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . B e cause no s t a t e m e n t of s e r v i c e s has been 
r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l not be awarded. See 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated J u l y 20, 1988, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r 
which u p h e l d the d e n i a l of f u t u r e c h i r o p r a c t i c t r e a t m e n t s a r e 
r e v e r s e d . The R e f e r e e ' s o r d e r i s a f f i r m e d i n " a l l o t h e r r e s p e c t s . 

ALICE M. GENTRY, Claimant 
Ackerman, e t a l . , Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 

Own Motion 88-0195M 
December 20, 1989 
Own Motion Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our October 27, 1989, 
Own Motion Denying Review of S e l f - C l o s u r e t h a t d e n i e d her r e q u e s t f o r 
r e v i e w of the i n s u r e r ' s N o t i c e of C l o s u r e as b e i n g u n t i m e l y . We 
a b a t e d our October 27, 1989 o r d e r on December 6, 1989. 

C l a i m a n t r e q u e s t e d r e v i e w of a N o t i c e of C l o s u r e d a t e d 
October 3, 1988. C l a i m a n t ' s r e q u e s t was s e n t by c e r t i f i e d m a i l on 
December 2, 1988, but r e c e i v e d by the Board December 8, 1988. 
C l a i m a n t contends t h a t , because the r e q u e s t f o r r e v i e w was m a i l e d by 
c e r t i f i e d m a i l on December 2, 1988, the f i n a l day of the a p p e a l 
p e r i o d , the r e q u e s t was t i m e l y . We d i s a g r e e . 

OAR 4 3 8 - 1 2 - 0 6 0 ( 1 ) , which governs Board r e v i e w of c a r r i e r 
c l o s u r e s , s t a t e s : "The r e q u e s t must be r e c e i v e d by the Board w i t h i n 
60 days of the m a i l i n g date of the i n s u r e r c l a i m c l o s u r e to be 
c o n s i d e r e d . " Here, even though c l a i m a n t ' s r e v i e w r e q u e s t was m a i l e d 
on the 60th day of the a p p e a l p e r i o d , i t was not a c t u a l l y r e c e i v e d by 
the Board u n t i l December 8, 1988, s i x days a f t e r the a p p e a l p e r i o d 
e x p i r e d . T h e r e f o r e , c l a i m a n t ' s r e q u e s t was u n t i m e l y , and the c l o s u r e 
i s f i n a l by law. 
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A c c o r d i n g l y , we adhere to and r e p u b l i s h our October 27, 
1989, o r d e r - i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s of r e c o n s i d e r a t i o n 
and a p p e a l s h a l l run from the date of t h i s o r d e r . 

I T I S SO ORDERED. 

SHARON Y. KELLY, Claimant WCB 88-04153 
Karen M. Werner, Claimant's Attorney December 20, 1989 
A l i c e M. B a r t e l t , Defense Attorney Order on Review 
Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r which 
upheld the i n s u r e r ' s d e n i a l of her o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
s t r e s s c o n d i t i o n . On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t began working f o r the employer i n December 1986, a s an 
i n s u r a n c e s a l e s p e r s o n . P r i o r to t h a t time, she had worked as an 
i n s u r a n c e s a l e s p e r s o n f o r a p p r o x i m a t e l y 12 y e a r s . She sought work 
w i t h the employer i n o r d e r t o be t r a i n e d i n the a r e a s of s e c u r i t i e s 
and major m e d i c a l c o v e r a g e . While working a t the employer, her 
s a l e s manager was Bruce B i e l k e and the d i s t r i c t manager was Randy 
V e r b u r g . 

I n e a r l y 1987, c l a i m a n t began e x p e r i e n c i n g . d i f f i c u l t y w i t h 
B i e l k e , her immediate s u p e r v i s o r . He was supposed to t e a c h c l a i m a n t 
the paperwork r e l a t e d t o the employer's b u s i n e s s , but he was 
u n f a m i l i a r w i t h the p r o c e d u r e and was u n a b le t o i n s t r u c t h e r . She 
a l s o n o t i c e d t h a t he was s i g n i n g c l i e n t ' s names on a p p l i c a t i o n s and 
was t a k i n g c a l l s and messages from her c l i e n t s w i t h o u t i n f o r m i n g 
h e r . B i e l k e a l s o began c a l l i n g c l a i m a n t a t home, c o n c e r n i n g 
b u s i n e s s m a t t e r s , d u r i n g her s c h e d u l e d days away from the o f f i c e . 
As a r e s u l t of t h e s e c a l l s , c l a i m a n t p u r c h a s e d an a n s w e r i n g machine 
to s c r e e n c a l l s a t her home. 

On s e v e r a l o c c a s i o n s , B i e l k e would meet w i t h Verburg and 
i m m e d i a t e l y f o l l o w i n g t h e s e m e e t i n g s , c l a i m a n t would be c a l l e d i n t o 
V e r b u r g ' s o f f i c e and v e r b a l l y reprimanded. C l a i m a n t r e q u e s t e d a 
t r a n s f e r t o a n o t h e r o f f i c e i n the same g e n e r a l a r e a , but her r e q u e s t 
was d e n i e d by V e r b u r g . I n June 1987, c l a i m a n t j o i n e d the union and 
f i l e d more than 20 g r i e v a n c e s which were d e n i e d by the employer. I n 
September 1987, V e r b u r g was r e p l a c e d as d i s t r i c t manager by J e f f 
S c h m i t t . 

I n December 1987, c l a i m a n t sought t r e a t m e n t f o r a n x i e t y , 
d e p r e s s i o n and s l e e p d i s t u r b a n c e from Dr. Worthington, 
p s y c h o l o g i s t . Dr. Worthington a u t h o r i z e d time l o s s commencing 
December 8, 1987. I n F e b r u a r y 1988, the i n s u r e r d e n i e d c l a i m a n t ' s 
c l a i m . 

I n A p r i l 1987, c l a i m a n t and her son, as co-owners of a m a r i n a , 
i n s t i t u t e d a l a w s u i t a g a i n s t the former owners of the m a r i n a . On 
December 20, 1987, c l a i m a n t ' s f a t h e r d i e d a f t e r a l e n g t h y i l l n e s s . 
I n J a n u a r y 1988, B i e l k e v o l u n t a r i l y r e s i g n e d from h i s s u p e r v i s o r 
p o s t and r e t u r n e d to s a l e s work f o r the employer. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s d i f f i c u l t i e s w i t h her s u p e r v i s o r s were r e a l e v e n t s . 
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C l a i m a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g c a u s e of 
her s t r e s s c o n d i t i o n and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d t h a t 
h e r work a c t i v i t i e s were the major c o n t r i b u t i n g c a u s e of her s t r e s s 
c o n d i t i o n . We d i s a g r e e . 

S t r e s s claim& a r i s i n g out of mental and p h y s i c a l d i s o r d e r s a r e 
compensable i f they r e s u l t from r e a l c o n d i t i o n s of the w o r k e r ' s 
employment and t h o s e c o n d i t i o n s , when compared to non-work 
c o n d i t i o n s , a r e the major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s m ental 
d i s o r d e r . McGarrah v. S A I F , 296 Or 145, 166 ( 1 9 8 3 ) . C l a i m a n t ' s 
s u b j e c t i v e r e a c t i o n to work e v e n t s need not have been r e a s o n a b l e or 
r a t i o n a l . See L e a r y v. P a c i f i c Northwest B e l l , 67 Or App 766 
( 1 9 8 4 ) . The m e d i c a l e f f e c t on her i s measured by her a c t u a l 
r e a c t i o n , r a t h e r than by an o b j e c t i v e s t a n d a r d of whether the 
c o n d i t i o n s would have c a u s e d d i s a b i l i t y i n an a v e r a g e worker. 
P e t e r s o n v. S A I F , 78 Or App 167, 170 ( 1 9 8 6 ) . The s t r e s s f u l 
c o n d i t i o n s must be o b j e c t i v e , however, i n t h a t they must be r e a l . 

Dr. Worthington, c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , d i a g n o s e d an 
a d j u s t m e n t d i s o r d e r and opined t h a t c l a i m a n t ' s work a c t i v i t i e s were 
the major c a u s e of her s t r e s s c o n d i t i o n . He noted t h a t c l a i m a n t ' s 
i n t e r p e r s o n a l r e l a t i o n s h i p s a t work, i n p a r t i c u l a r the ongoing 
d i s p u t e w i t h her s u p e r v i s o r over p r a c t i c e s she thought to be 
u n e t h i c a l and i n c o m p e t e n t , had c a u s e d an a c u t e p s y c h o l o g i c a l 
d i s t u r b a n c e . Dr. Worthington a l s o t e s t i f i e d t h a t he was aware of 
c l a i m a n t ' s pending l a w s u i t , as w e l l as the death of her f a t h e r , but 
m a i n t a i n e d t h a t her work a c t i v i t i e s were the major c a u s e of her 
s t r e s s c o n d i t i o n . 

Dr. T u r c o , p s y c h i a t r i s t , a l s o d i a g n o s e d an a d j u s t m e n t d i s o r d e r , 
but o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s were not the major c a u s e 
of the c o n d i t i o n . He f e l t t h a t c l a i m a n t had m u l t i p l e off-work 
s t r e s s o r s , s uch as her f a t h e r ' s d e a t h , and her impending l a w s u i t , 
and found i t d i f f i c u l t to b e l i e v e t h a t her employer would t r e a t her 
b a d l y f o r a m a l i c i o u s p u rpose. 

Absent p e r s u a s i v e r e a s o n s to the c o n t r a r y , we g e n e r a l l y a c c o r d 
g r e a t e r w e i g h t to the t r e a t i n g p h y s i c i a n . Weiland v. S A I F , 
64 Or App 810 ( 1 9 8 3 ) . I n t h i s c a s e , Dr. Worthington has t r e a t e d 
c l a i m a n t s i n c e the o n s e t of her s t r e s s - r e l a t e d d i s a b i l i t y . I n 
a d d i t i o n , he was aware of the o ff-work s t r e s s o r s . We a r e p e r s u a d e d 
by Dr. w o r t h i n g t o n ' s w e l l - r e a s o n e d o p i n i o n . We a r e not p e r s u a d e d by 
Dr. T u r c o ' s c o n t r a r y o p i n i o n . Dr. T u r c o ' s u n d e r s t a n d i n g of the 
i n c i d e n t s a t c l a i m a n t ' s work p l a c e i s not c o n s i s t e n t w i t h c l a i m a n t ' s 
t e s t i m o n y of t h o s e e v e n t s . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t her 
work a c t i v i t i e s were the major c o n t r i b u t i n g c a use of her s t r e s s 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d , J u l y 5, 1988, i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded to i t f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s r e n d e r e d a t h e a r i n g , 
c l a i m a n t ' s h e a r i n g s c o u n s e l i s awarded a r e a s o n a b l e a s s e s s e d f e e of 
$1,300. For s e r v i c e s r e n d e r e d on r e v i e w , c l a i m a n t ' s r e v i e w c o u n s e l 
i s awarded a r e a s o n a b l e a s s e s s e d f e e of $750. 
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EUSTOLIO C. RODRIGUEZ, Claimant WCB 87-10556 
B o t t i n i , et a l . , Claimant's Attorneys December 20, 1989 
Lester Huntsinger (SAIF), Defense Attorney Order on Review 
R e v i e w e d by B o a r d Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t a f f i r m e d t h e E v a l u a t i o n D i v i s i o n ' s 
t e r m i n a t i o n o f h e r p e r m a n e n t t o t a l d i s a b i l i t y a w a r d . I n l i e u o f 
s u b m i t t i n g a R e s p o n d e n t ' s B r i e f , t h e SAIF C o r p o r a t i o n r e l i e s on 
t h e R e f e r e e ' s o r d e r . 

The B o a r d r e v e r s e s t h e o r d e r o f t h e R e f e r e e and r e i n s t a t e s 
c l a i m a n t ' s a w a r d o f p e r m a n e n t t o t a l d i s a b i l i t y . 

ISSUE 

Whether SAIF met i t s b u r d e n o f p r o v i n g a change i n 
c i r c u m s t a n c e s s u f f i c i e n t t o w a r r a n t a f i n d i n g t h a t , a t t h e t i m e o f 
h e a r i n g , c l a i m a n t was no l o n g e r p e r m a n e n t l y i n c a p a c i t a t e d f r o m 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , so 
t h a t she was no l o n g e r e n t i t l e d t o an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , 42 a t t h e h e a r i n g , s u s t a i n e d a c o m p e n s a b l e i n j u r y 
t o h e r l o w back on November 14, 1980. D i a g n o s t i c s t u d i e s r e v e a l e d 
a d i s c h e r n i a t i o n a t L 4 - 5 . On November 28, 1980, she u n d e r w e n t 
l o w back s u r g e r y . A D e t e r m i n a t i o n O r d e r c l o s e d h e r c l a i m i n 
A u g u s t 1981, w i t h an a w a r d o f 15 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . She r e q u e s t e d a h e a r i n g . I n A u g u s t 1982, a p r i o r 
r e f e r e e a w a r d e d her p e r m a n e n t t o t a l d i s a b i l i t y . 

B e f o r e h e r November 1980 i n j u r y , c l a i m a n t had been 
h o s p i t a l i z e d on a t l e a s t f i v e o c c a s i o n s w i t h p a i n c o m p l a i n t s 
a s s o c i a t e d w i t h d i a g n o s e d h y s t e r i c a l p e r s o n a l i t y f e a t u r e s . I n t h e 
f o u r y e a r s f o l l o w i n g t h e A u g u s t 1982 a w a r d , c l a i m a n t p r e s e n t e d t o 
a h o s p i t a l emergency room on a p p r o x i m a t e l y 13 o c c a s i o n s w i t h 
c o m p l a i n t s o f back p a i n . I n June 1986, SAIF s e n t her t o t h e 
N o r t h w e s t P a i n C e n t e r . She made p r o g r e s s i n l e a r n i n g t o d e a l w i t h 
her p a i n i n t h a t p r o g r a m . No o c c u p a t i o n a l o p p o r t u n i t i e s were 
i d e n t i f i e d by t h e v o c a t i o n a l e x p e r t s on t h e p a i n c e n t e r s t a f f . 

V o c a t i o n a l R e h a b i l i t a t i o n s e r v i c e s were commenced i n O c t o b e r 
1986. A t t h a t t i m e , c l a i m a n t ' s p h y s i c i a n , Dr. Waldmann, M.D., had 
n o t r e l e a s e d her t o w o r k . 

I n J a n u a r y 1987, c l a i m a n t ' s v o c a t i o n a l f i l e was t r a n s f e r r e d 
t o a S p a n i s h s p e a k i n g c o u n s e l o r , S t e v e Rau. Rau began t o f o c u s 
v o c a t i o n a l e f f o r t s on o b t a i n i n g Dr. Waldmann's a p p r o v a l o f two 
l i g h t d u t y s e w i n g j o b s : ( 1 ) lamp shade sewer; and ( 2 ) s e w i n g 
m achine o p e r a t o r . Rau e x p e c t e d t h e l a t t e r j o b t o a l l o w c l a i m a n t 
t o "work i n her own home and a t her own p a c e . " I n A p r i l 1987, 
Waldmann r e l e a s e d c l a i m a n t t o b o t h j o b s w i t h t h a t u n d e r s t a n d i n g . 

W h i l e a b l e t o p e r f o r m s e d e n t a r y work on a r e g u l a r b a s i s f r o m 
t h e s t a n d p o i n t o f h e r a b i l i t y t o l i f t and t o c a r r y , c l a i m a n t i s 
u n a b l e t o do so i n t e r m s o f her a b i l i t y t o s i t and s t a n d . 

C l a i m a n t c a n s i t o r s t a n d f o r a t o t a l o f o n l y two h o u r s p e r 
day. She c a n s i t o r s t a n d f o r a maximum o f one ho u r a t a s t r e t c h . 
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C l a i m a n t ' s e d u c a t i o n i s l i m i t e d t o two y e a r s of s c h o o l i n g i n 
r u r a l Mexico. She can not s p e a k , r e a d , or w r i t e i n E n g l i s h . 
A l t h o u g h she c a n perform s i m p l e a r i t h m e t i c problems, she can not 
m u l t i p l y or d i v i d e . Her work h i s t o r y c o n s i s t s of working i n f r u i t 
and produce f i e l d s s i n c e the age of 1 1 . At the time of her 
compensable back i n j u r y , she had been working a s a c a n n e r y l a b o r e r 
f o r a p p r o x i m a t e l y two y e a r s . She has r e c e i v e d no v o c a t i o n a l 
t r a i n i n g . 

C l a i m a n t has no t r a n s f e r a b l e s k i l l s f o r g a i n f u l and s u i t a b l e 
work. She sews from time to time a t home. She does not own a 
sewing machine but has used a machine to sew " i n my own way." She 
has not sewed a s a means of employment. 

Although at-home work i s a v a i l a b l e f o r s e a m s t r e s s e s 
b e g i n n i n g a t a minimum wage, t h e r e i s no p e r s u a s i v e e v i d e n c e to 
e s t a b l i s h t h a t an i n d i v i d u a l w i t h c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s 
c o u l d produce enough work on an h o u r l y b a s i s t o g a i n and h o l d s u c h 
a p o s i t i o n . Nor i s t h e r e p e r s u a s i v e e v i d e n c e t h a t such a p o s i t i o n 
would produce r e g u l a r income f o r c l a i m a n t . 

I n June 1987, p u r s u a n t to S A I F ' s r e q u e s t , a D e t e r m i n a t i o n 
Order i s s u e d , s t a t i n g , i n t e r a l i a : 

"THE DEPARTMENT, UPON REQUEST FOR A 
REDETERMINATION FINDS THAT YOU ARE NO LONGER 
PERMANENTLY AND TOTALLY DISABLED. THE 
DEPARTMENT ORDERS YOUR PERMANENT TOTAL 
D I S A B I L I T Y BENEFITS STOPPED AS OF JUNE 15, 
1987." 

FINDINGS OF ULTIMATE FACT 

N e i t h e r c l a i m a n t ' s p h y s i c a l c o n d i t i o n nor the c i r c u m s t a n c e s 
b e a r i n g on her e m p l o y a b i l i t y have changed s i n c e c l a i m a n t was f i r s t 
awarded permanent t o t a l d i s a b i l i t y . 

C l a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r 
employment a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW 

To t e r m i n a t e c l a i m a n t ' s award of permanent t o t a l d i s a b i l i t y , 
S A I F "has the burden of p r o v i n g 'a change of c i r c u m s t a n c e s 
s u f f i c i e n t t o w a r r a n t the r e l i e f sought.'" H a r r i s v. S A I F , 
292 Or 683, 690 ( 1 9 8 2 ) ; s e e ORS 6 5 6 . 2 0 6 ( 5 ) . A "change of 
c i r c u m s t a n c e s " can be shown by proof of improvement i n a w o r k e r ' s 
m e d i c a l c o n d i t i o n or by c i r c u m s t a n t i a l e v i d e n c e of e m p l o y a b i l i t y . 
K y t o l a v. B o i s e C a s c a d e Corp., 78 Or App 108, 111 ( 1 9 8 6 ) . The 
e v i d e n c e must demonstrate t h a t c l a i m a n t i s employable i n a 
r e c o g n i z e d segment of the l a b o r market. H a r r i s , s u p r a . 

Here, the R e f e r e e a f f i r m e d t h a t p o r t i o n of the D e t e r m i n a t i o n 
Order t h a t t e r m i n a t e d c l a i m a n t ' s award of permanent t o t a l 
d i s a b i l i t y . We do not a g r e e . 

E m o t i o n a l O v e r l a y 

F i r s t , the R e f e r e e i n c o r r e c t l y f o c u s e d much of h i s a t t e n t i o n 
on c l a i m a n t ' s e m o t i o n a l a d j u s t m e n t to her compensable i n j u r y . 
C l a i m a n t ' s h y s t e r i c a l p e r s o n a l i t y f e a t u r e s a r e w e l l documented i n 
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the r e c o r d . However, her c u r r e n t e m o t i o n a l o v e r l a y i s no 
d i f f e r e n t t h a n the f e a t u r e s she demonstrated p r i o r to the 
compensable i n j u r y and a t the time of her August 1982 award of 
permanent and t o t a l d i s a b i l i t y . C o n s e q u e n t l y , e v i d e n c e t h a t 
c l a i m a n t has h y s t e r i c a l p e r s o n a l i t y f e a t u r e s p r o v i d e s l i t t l e 
a s s i s t a n c e to us i n d e t e r m i n i n g whether a change of c i r c u m s t a n c e s 
has o c c u r r e d w a r r a n t i n g t e r m i n a t i o n of t h a t award. Moreover, 
i n s o f a r as they a r e d i s a b l i n g , t h e s e f e a t u r e s e x i s t e d p r i o r to 
c l a i m a n t ' s compensable i n j u r y and thus must be tak e n i n t o a c c o u n t 
i n d e t e r m i n i n g whether or not she c o n t i n u e s to be permanently and 
t o t a l l y d i s a b l e d . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) and 6 5 6 . 2 0 6 ( 5 ) . 

P a i n C o m p l a i n t s a t H e a r i n g 

Second,, the R e f e r e e found t h a t c l a i m a n t d i d not "appear" to 
be i n any d i s t r e s s d u r i n g the s i x - h o u r h e a r i n g . I n f a c t , however, 
c l a i m a n t ' s t e s t i m o n y i n d i c a t e s t h a t she "appeared" to be i n some 
d i s t r e s s : 

"Q. [ C l a i m a n t ' s A t t o r n e y ] Are your [ s i c ] 
problems now a f t e r s i t t i n g here f o r — s i n c e 
we began the h e a r i n g ? 

"A. [ C l a i m a n t ] Y e s . 

"Q. [ C l a i m a n t ' s A t t o r n e y ] Can you s i t f o r 
l o n g e r t h a t one or two hours but w i t h p a i n ? 

"A. [ C l a i m a n t ] No, I can not s t a y s i t t i n g 
t h i s way, not w i t h p a i n . 

"Q. [ C l a i m a n t ' s A t t o r n e y ] And i s t h a t why you 
s t a n d ? 

"A. [ C l a i m a n t ] Y e s . " 

Me d i c a l and V o c a t i o n a l E v i d e n c e 

T h i r d , the R e f e r e e s t a t e d t h a t Dr. Waldmann was of the 
o p i n i o n t h a t c l a i m a n t was "not t o t a l l y d i s a b l e d . " While 
t e c h n i c a l l y c o r r e c t , the complete t e x t of Waldmann's o p i n i o n 
p l a c e s i t i n the proper c o n t e x t : 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ] i s 
m o d e r a t e l y d i s a b l e d [ , ] but not t o t a l l y 
d i s a b l e d . 

"Subsequent to t h i s , I b e l i e v e t h a t she would 
be c a p a b l e of employment i f i t was of a ' l i g h t 
d u t y 1 n a t u r e performed a t home and up to 8 
hours per d a y [ , ] but l e s s hours i f p r e f e r r e d 
by the [ c l a i m a n t ] . " 

As c a n be s e e n , Waldmann q u a l i f i e d h i s st a t e m e n t of "not 
t o t a l l y d i s a b l e d " by i n d i c a t i n g the type of employment he f e l t 
c l a i m a n t was c a p a b l e of p e r f o r m i n g . Moreover, the Job A n a l y s i s of 
the at-home sewing j o b Dr. Waldmann approved p r o v i d e s the 
f o l l o w i n g d e s c r i p t i o n : 

"May be m o d i f i e d to p r o v i d e ergonomic c h a i r . 
T h i s i s l i g h t duty work - the worker may be 
a b l e to o p e r a t e i n her own home - l i f t i n g i s 
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minimal and t h e r e i s f l e x i b i l i t y f o r the 
worker t o s i t or s t a n d , or t a k e a break a s 
need - s a l a r y i s based on p r o d u c t i o n . " 
I n our v i e w , Dr. Waldmann was of the o p i n i o n t h a t c l a i m a n t ' s 

p h y s i c a l c a p a c i t i e s were q u i t e l i m i t e d . I n October 1986, Waldmann 
r e s t r i c t e d c l a i m a n t t o : ( 1 ) no s i t t i n g or s t a n d i n g beyond one 
hour i n an 8 hour work day; ( 2 ) no w a l k i n g beyond two hours i n an 
8 hour work day; ( 3 ) no l i f t i n g or c a r r y i n g beyond 6 pounds; 
( 4 ) ho r e p e t i t i v e movements of her l e f t or r i g h t f o o t ; and ( 5 ) no 
b e n d i n g , s q u a t t i n g , c r a w l i n g , or c l i m b i n g . At t h a t time, Waldmann 
d i a g n o s e d : " C h r o n i c back p a i n and h y s t e r i c a l p e r s o n a l i t y . " He 
a l s o d e c l i n e d to r e l e a s e c l a i m a n t to work. 

Dr. Waldmann's s u b s e q u e n t r e l e a s e t o work p e r t a i n e d t o the 
above d e s c r i b e d at-home sewing job and a s i m i l a r l y d e s c r i b e d job 
a s a lamp shade sewer. G i v e n the narrow scope of Waldmann's 
r e l e a s e to work and the e x t e n t of the p h y s i c a l r e s t r i c t i o n s he 
p l a c e d on c l a i m a n t , we do not view h i s o p i n i o n as s u p p o r t i n g a 
f i n d i n g t h a t c l a i m a n t ' s m e d i c a l c o n d i t i o n has improved or t h a t she 
i s p r e s e n t l y e m p l o y a b l e . 

Permanent t o t a l d i s a b i l i t y "permanently i n c a p a c i t a t e s the 
worker from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . " ORS 6 56.206(1) (a ) & ( 5 ) . The e s s e n c e of permanent 
t o t a l d i s a b i l i t y i s "the p r o b a b l e d e p e n d a b i l i t y w i t h which 
c l a i m a n t c a n s e l l h [ e r ] s e r v i c e s i n a c o m p e t i t i v e l a b o r 
market...." H a r r i s , s u p r a , 292 Or a t 695, q u o t i n g from 2 L a r s o n 
Workman's Compensation Law, s e c . 57.51, a t 10-164.49 ( 1 9 8 1 ) . 

Here, c l a i m a n t i s 42 y e a r s of age. Her e d u c a t i o n i s l i m i t e d 
to two y e a r s of s c h o o l i n g i n r u r a l Mexico. She can not speak, 
r e a d , or w r i t e i n E n g l i s h . Although she can perform s i m p l e 
a r i t h m e t i c problems, she can not m u l t i p l y or d i v i d e . Her work 
h i s t o r y c o n s i s t s of w orking i n f r u i t and produce f i e l d s s i n c e the 
age of 11. At the time of her compensable back i n j u r y , she had 
been working a s a c a n n e r y l a b o r e r f o r a p p r o x i m a t e l y two y e a r s . 
She has r e c e i v e d no v o c a t i o n a l t r a i n i n g . 

D e s p i t e v o c a t i o n a l a s s i s t a n c e , no r e a l i s t i c t r a n s f e r a b l e 
s k i l l s were i d e n t i f i e d by c o u n s e l o r Machorro. I n October 1986, 
Machorro i n i t i a l l y i n d i c a t e d t h a t c l a i m a n t had " c o n s i d e r a b l e 
t r a n s f e r a b l e s k i l l s " i n the a r e a of " f i e l d / a g r i c u l t u r a l work." 
Y e t , " f i e l d / a g r i c u l t u r a l work" i s p r e c i s e l y the type of .heavy 
manual work t h a t c l a i m a n t i s no l o n g e r c a p a b l e of p e r f o r m i n g due 
to her permanent back d i s a b i l i t y . A f t e r r e c e i v i n g the P h y s i c a l 
C a p a c i t i e s E v a l u a t i o n form from Dr. Waldmann, Machorro o p i n e d , 
i n t e r a l i a : " [ W ] i t h some l i m i t a t i o n s the [ c l a i m a n t ] c o u l d r e t u r n 
to work to a s e d e n t a r y l e v e l o c c u p a t i o n . . . . " However, Machorro 
n e i t h e r i d e n t i f i e d a s p e c i f i c s e d e n t a r y job t h a t c l a i m a n t was 
c a p a b l e of p e r f o r m i n g nor recommended any t r a i n i n g so t h a t 
c l a i m a n t c o u l d l e a r n t o p e r f o r m such a j o b . 

S i m i l a r l y , the o n l y t r a n s f e r a b l e s k i l l i d e n t i f i e d by 
c o u n s e l o r Rau was s e w i n g . Nothing i n the r e c o r d , however, 
i n d i c a t e s t h a t c l a i m a n t had s k i l l s i n t h a t a r e a beyond the r o u t i n e 
p e rformance of o c c a s i o n a l at-home sewing c h o r e s . F u r t h e r m o r e , the 
two work r e l e a s e s o b t a i n e d from Dr. Waldmann ( i . e . , Sewing Machine 
O p e r a t o r and Lamp Shade Sewer) a l l o w e d c l a i m a n t t o work e i t h e r a t 
home or l e s s than e i g h t h o u r s a day. On March 26, 1987, c o u n s e l o r 
Rau r e p o r t e d , i n t e r a l i a : "Meet w i t h t r e a t i n g p h y s i c i a n on 4/7/87 
to d i s c u s s w o r k e r ' s a b i l i t y to p a r t i c i p a t e i n m o d i f i e d employment 
as a s e a m s t r e s s . " ( E m p h a s i s a d d e d ) . I n our view, c l a i m a n t ' s 
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a b i l i t y to perform the above two sewing p o s i t i o n s does not 
i n d i c a t e t h a t she has the a b i l i t y to s e l l her s e r v i c e s i n a 
c o m p e t i t i v e l a b o r market. Moreover, we f i n d t h a t the above two 
sewing p o s i t i o n s a r e not " g a i n f u l and s u i t a b l e o c c u p a t i o n s " w i t h i n 
the meaning of ORS 6 5 6 . 2 0 6 ( 5 ) . See H a r r i s , s u p r a , 292 Or a t 695. 

S u p p o r t i n g our view i s the o p i n i o n of v o c a t i o n a l e x p e r t 
Milholm, who s t a t e d , i n t e r a l i a : 

" I t i s c l e a r to me w i t h o u t r e s e r v a t i o n t h a t 
[ c l a i m a n t ] i s c l a s s i f i e d as permanent and 
t o t a l d i s a b i l i t y . No v o c a t i o n a l c o u n s e l o r has 
come up w i t h a v i a b l e work a l t e r n a t i v e t h a t i s 
even c l o s e l y a p p r o p r i a t e to her p h y s i c a l 
c a p a b i l i t i e s , a p t i t u d e and language b a r r i e r s . 
Of the numerous permanent and t o t a l d i s a b i l i t y 
w o r k e r s I have come a c r o s s , t h i s woman a p p e a r s 
to be one of the most o b v i o u s c a s e s I have 
seen i n a v e r y long t i m e . " 

S u r v e i l l a n c e Tape 

The R e f e r e e s t a t e d t h a t the s u r v e i l l a n c e t a pe showed 
c l a i m a n t p e r f o r m i n g v a r i o u s p h y s i c a l a c t i v i t i e s " w i t h no a p p a r e n t 
d i s t r e s s . " The tape was t a k e n over a two-day p e r i o d and t o t a l e d 
46 minutes i n l e n g t h . 43 1/2 minutes of the tape were t a k e n 
between 12:43 and 4:45 on June 5, 1987. The tape r e v e a l s c l a i m a n t 
p r o p e r l y bending, c a r r y i n g a h a l f l o a d of l a u n d r y , and s l o w l y 
w a l k i n g . 

We a r e not p e r s u a d e d , however, t h a t such s p o r a d i c 
a c t i v i t i e s t a k e n over a 4-1/2 hour p e r i o d prove t h a t c l a i m a n t ' s 
m e d i c a l c o n d i t i o n has changed or t h a t she i s p r e s e n t l y 
e m p l o y a b l e . K y t o l a , s u p r a , 78 Or App a t 111. I n f a c t , c l a i m a n t 
t e s t i f i e d t h a t she spends her f r e e time f e e d i n g her c h i c k e n s , 
c o o k i n g food f o r her f a m i l y , and o c c a s i o n a l l y hanging l a u n d r y . 
The s u r v e i l l a n c e t a pe does l i t t l e to rebut her t e s t i m o n y . 
Moreover, the tape does not r e v e a l c l a i m a n t ' s c o n d i t i o n b e f o r e and 
a f t e r the taped a c t i v i t i e s . C l a i m a n t t e s t i f i e d t h a t d u r i n g the 
a f t e r n o o n of June 5, 1987, she went i n t o her house on s e v e r a l 
o c c a s i o n s to l i e down because the e x e r t i o n was p h y s i c a l l y t a x i n g . 

"Seek Work" Requirement 

L a s t , the R e f e r e e i n c o r r e c t l y a p p l i e d the s t a t u t o r y "seek 
work" r e q u i r e m e n t , ORS 6 5 6 . 2 0 6 ( 3 ) , to t h i s c a s e . That s t a t u t e 
p r o v i d e s : 

"The worker has the burden of p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must 
e s t a b l i s h t h a t the worker i s w i l l i n g to seek 
r e g u l a r g a i n f u l employment and t h a t the worker 
has made r e a s o n a b l e e f f o r t s to o b t a i n s u c h 
employment." ( E m p h a s i s added). 

The c o r r e c t s t a t u t e to a p p l y h e r e , however, i s 
ORS 6 5 6 . 2 0 6 ( 5 ) . U n l i k e ORS 6 5 6 . 2 0 6 ( 3 ) , ORS 656.206(5) p l a c e s the 
burden upon the i n s u r e r to show "a change i n c i r c u m s t a n c e s " 
i n d i c a t i n g t h a t c l a i m a n t i s c u r r e n t l y e mployable. I d . I n a 
t e r m i n a t i o n p r o c e e d i n g , a c l a i m a n t ' s m o t i v a t i o n and e f f o r t s a r e 
not d i r e c t l y i n i s s u e . 
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A c c o r d i n g l y , on t h i s r e c o r d , h a v i n g found t h a t c l a i m a n t 
r e m a i n s i n c a p a c i t a t e d from r e g u l a r employment, we c o n c l u d e t h a t 
S A I F has not met i t s burden of p r o v i n g "a change i n c i r c u m s t a n c e s " 
s u f f i c i e n t t o w a r r a n t the t e r m i n a t i o n of c l a i m a n t ' s award of 
permanent t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J a n u a r y 15, 1988, i s r e v e r s e d . 
C l a i m a n t ' s award of permanent t o t a l d i s a b i l i t y i s r e i n s t a t e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e of 25 p e r c e n t of 
the i n c r e a s e d compensation awarded by t h i s o r d e r , not t o exceed 
$ 6 , 0 0 0 . 

CLARENCE C. CLEMENTS, Claimant WCB 88-01851 
Harper, Leo & Associates, Claimant's A t t y s . December 21, 1989 
Randolph Harris (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e B e n n e t t ' s o r d e r 
t h a t : ( 1 ) upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r an e p i l e p t i c s e i z u r e ; and 
( 2 ) d e c l i n e d to a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , the i s s u e s a r e 
c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h a t p o r t i o n of the R e f e r e e ' s o p i n i o n 
a d d r e s s i n g c o m p e n s a b i l i t y w i t h the f o l l o w i n g comments. 

We do not r e l y on or agree w i t h the second f u l l 
p a r a g r a p h of page 4 of the R e f e r e e ' s o r d e r . We r e l y , i n s t e a d , on 
the f a c t t h a t Dr. Anderson's o p i n i o n s u p p o r t i n g c a u s a t i o n was 
c o n s i d e r a b l y weakened by h i s change of o p i n i o n when g i v e n 
a d d i t i o n a l i n f o r m a t i o n . S i n c e he i s the o n l y d o c t o r to f i n d 
c a u s a t i o n , and s i n c e h i s l a t e s t o p i n i o n i s t o t a l l y c o n t r a r y to h i s 
f i r s t , h i s o p i n i o n s u p p o r t i n g c a u s a t i o n cannot be r e l i e d on. T h i s 
i s so even i f the i n f o r m a t i o n l e a d i n g to the second r e p o r t i s not 
a c c u r a t e . N e i t h e r r e p o r t i s based on t o t a l l y a c c u r a t e f a c t s . 

We t u r n to the p e n a l t y and a t t o r n e y f e e i s s u e . S A I F 
r e c e i v e d c l a i m a n t ' s i n j u r y c l a i m on October 23, 1987. I t i s s u e d 
i t s d e n i a l on J a n u a r y 4, 1988. The R e f e r e e found t h a t S A I F had 
f a i l e d to a c c e p t or deny the c l a i m w i t h i n 60 d a y s . However, 
r e a s o n i n g t h a t c l a i m a n t d i d not show p r e j u d i c e , the R e f e r e e 
c o n c l u d e d t h a t p e n a l t i e s and a t t o r n e y f e e s were not a s s e s s a b l e . 
Although we agree w i t h the R e f e r e e ' s u l t i m a t e c o n c l u s i o n , we use 
d i f f e r e n t r e a s o n i n g . 

An i n s u r e r must a c c e p t or deny a c l a i m w i t h i n 60 days or 
r i s k the i m p o s i t i o n of p e n a l t i e s , based on "amounts then due," and 
a t t o r n e y f e e s . ORS 6 5 6 . 2 6 2 ( 6 ) and ( 1 0 ) . C l a i m a n t c o r r e c t l y 
a r g u e s t h a t he would be e n t i t l e d to i n t e r i m compensation whether 
h i s c l a i m was compensable or not. However, we a r e not p e r s u a d e d 
t h a t he l o s t any time from work. The s e i z u r e o c c u r r e d d u r i n g h i s 
r e s t day; h i s time r e p o r t i n d i c a t e s he worked 12 hours the day 
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a f t e r h i s s e i z u r e ; and h i s a t t o r n e y s t a t e d a t h e a r i n g t h a t 
c l a i m a n t had s u f f e r e d no time l o s s . Because no i n t e r i m 
c o m p e n s a t i o n was due, t h e r e i s no amount upon which to c a l c u l a t e a 
p e n a l t y . 

U n l i k e a p e n a l t y , an award of a t t o r n e y f e e s i s a s s e s s e d 
under ORS 656.382, f o r u n r e a s o n a b l y r e s i s t i n g the payment of 
com p e n s a t i o n . Because t h e r e was no u n r e a s o n a b l e r e s i s t a n c e to the 
payment of compensation, no a t t o r n e y f e e s a r e due. E l l i s v. 
M c C a l l I n s u l a t i o n / 308 Or 74, 78 ( 1 9 8 9 ) ; L l o y d C. C r i p e , 
41 Van N a t t a 1774 (October 23, 1 9 8 9 ) . 

F i n a l l y , c l a i m a n t contends t h a t S A I F ' s d e n i a l was 
u n r e a s o n a b l e . S A I F based i t s J a n u a r y 4, 1988 d e n i a l on the two 
m e d i c a l r e p o r t s i n the f i l e a t t h a t t i m e . N e i t h e r r e p o r t 
a t t r i b u t e d c l a i m a n t ' s s e i z u r e to h i s work a c t i v i t i e s . We c o n c l u d e 
t h a t S A I F had a l e g i t i m a t e doubt c o n c e r n i n g whether a c a u s a t i v e 
r e l a t i o n s h i p had been e s t a b l i s h e d between the s e i z u r e and 
c l a i m a n t ' s work. Brown v. Argonaut I n s u r a n c e Company, 
93 Or App 588 ( 1 9 8 8 ) . T h e r e f o r e , S A I F ' s d e n i a l was not 
u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r dated May 16, 1988 i s a f f i r m e d . 

THOMAS S. CORSEY, Claimant WCB 86-15226 
Emmons, Kyle, e t a l . , Claimant's Attorneys December 21, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t 
p o r t i o n of R e f e r e e Seymour's o r d e r t h a t g r a n t e d c l a i m a n t an award 
of permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
awarded 60 p e r c e n t (192 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y 
f o r a low back c o n d i t i o n . On r e v i e w , the i s s u e i s e x t e n t of 
un s c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent and t o t a l 
d i s a b i l i t y . 

The Board a f f i r m s the or d e r of the R e f e r e e . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts the R e f e r e e ' s f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts the R e f e r e e ' s o p i n i o n w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Permanent t o t a l d i s a b i l i t y need not d e r i v e s o l e l y from a 
wo r k e r ' s m e d i c a l or p h y s i c a l i n c a p a c i t y . Emerson v. I T T 
C o n t i n e n t a l Baking Co., 45 Or App 1089 ( 1 9 8 0 ) . Under the 
" o d d - l o t " d o c t r i n e , a worker may prove permanent t o t a l d i s a b i l i t y 
based on h i s p h y s i c a l impairment, age, e d u c a t i o n , a d a p t a b i l i t y to 
n o n p h y s i c a l l a b o r , and e m o t i o n a l c o n d i t i o n s . C l a r k v. B o i s e 
Cascade Co., 72 Or App 397 ( 1 9 8 5 ) . I n a d d i t i o n , a worker i s 
r e q u i r e d to make r e a s o n a b l e e f f o r t s to o b t a i n r e g u l a r g a i n f u l 
employment, u n l e s s i t would be f u t i l e to do so. ORS 6 5 6 . 2 0 6 ( 3 ) ; 
B u t c h e r v. S A I F , 45 Or App 318 ( 1 9 8 3 ) . 
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Here, the R e f e r e e d i d not s p e c i f y whether he found 
c l a i m a n t p e r m a n e n t l y t o t a l l y d i s a b l e d based s o l e l y on h i s p h y s i c a l 
c o n d i t i o n or under the " o d d - l o t " d o c t r i n e . A f t e r our de novo 
r e v i e w , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d permanent t o t a l 
d i s a b i l i t y based on e i t h e r t h e o r y . 

P h y s i c a l C o n d i t i o n 

Dr. E n d i c o t t , c l a i m a n t ' s f a m i l y p h y s i c i a n , see W eiland 
v. S A I F , 64 Or App 810, 814 ( 1 9 8 3 ) , opined t h a t c l a i m a n t was 
" t o t a l l y d i s a b l e d because of h i s back p a i n , l e g p a i n and muscle 
spasm of the back." B u t t r e s s i n g E n d i c o t t ' s o p i n i o n i s Dr. T s a i , a 
n e u r o s u r g e o n , who performed c l a i m a n t ' s i n i t i a l d i s c s u r g e r y i n 
August 1979, who t e s t i f i e d , i n t e r a l i a : 

"Q. I presume, Doctor [ T s a i ] , when you 
r e n d e r e d r e p o r t s on u n e m p l o y a b i l i t y you 
c o n f i n e d y o u r s e l f to the p h y s i c a l f a c t o r s , 
or have you i n c l u d e d v o c a t i o n a l f a c t o r s i n 
your a s s e s s m e n t ? 

"A. I , i n my e x p e r i e n c e , a p a t i e n t who has 
been s u f f e r i n g from c h r o n i c p a i n over such 
a l o n g time, I t h i n k , p r o b a b i l i t y to r e t u r n 
t o work, r e h a b i l i t a t i o n , i s v e r y s m a l l 
p e r c e n t a g e . " 

The employer a r g u e s , however, t h a t when Dr. E n d i c o t t was 
a s k e d t o e x c l u d e c o n s i d e r a t i o n of c l a i m a n t ' s " s u b j e c t i v e 
c o m p l a i n t s , " he no l o n g e r viewed him as t o t a l l y d i s a b l e d . 
( E x . 9 9 - 2 6 ) . We a r e not p e r s u a d e d by the e mployer's argument. 

I n our view, Dr. E n d i c o t t p r o p e r l y c o n s i d e r e d c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s i n a s s e s s i n g h i s p h y s i c a l c a p a c i t i e s . 
E n d i c o t t has t r e a t e d c l a i m a n t f o r s e v e r a l y e a r s . Not once, on 
t h i s r e c o r d , d i d he i n d i c a t e t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s 
were o u t - o f - l i n e w i t h o b j e c t i v e f i n d i n g s . I n f a c t , to the 
c o n t r a r y , E n d i c o t t t e s t i f i e d t h a t c l a i m a n t ' s symptoms were 
c o n s i s t e n t w i t h o b j e c t i v e f i n d i n g s . ( E x . 9 9 . 2 9 ^ 9 9 . 3 0 ) . 
Moreover, a w o r k e r ' s c o m p l a i n t s of d i s a b l i n g p a i n a r e p r o p e r l y 
c o n s i d e r e d by the t r i e r of f a c t i n d e t e r m i n i n g the e x t e n t of a 
w o r k e r ' s permanent d i s a b i l i t y . H a r w e l l v. Argonaut I n s u r a n c e Co., 
296 Or 505 ( 1 9 8 4 ) . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d based s o l e l y on h i s p h y s i c a l c o n d i t i o n . 

"Odd-Lot" D o c t r i n e 

As we found above, c l a i m a n t has s i g n i f i c a n t p h y s i c a l 
i m p a i r m e n t . At the time of the h e a r i n g , he was 42 y e a r s of age. 
He g r a d u a t e d from h i g h s c h o o l i n 1963 and r e c e i v e d no f u r t h e r 
f o r m a l e d u c a t i o n . H i s IQ has been r a t e d a t 75 to 76. H i s j o b 
h i s t o r y p r i m a r i l y c o n s i s t s of heavy l a b o r o c c u p a t i o n s , i n c l u d i n g 
f a r m i n g , f o r k l i f t d r i v i n g , and d r y e r f e e d i n g . He has few 
i d e n t i f i e d t r a n s f e r a b l e s k i l l s to l i g h t e r o c c u p a t i o n s . 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d under the " o d d - l o t " d o c t r i n e . 

F u r t h e r m o r e , g i v e n c l a i m a n t ' s s i g n i f i c a n t p h y s i c a l 
i m p a irment, h i s l a c k of e d u c a t i o n , h i s low IQ, and h i s l a c k of 
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t r a n s f e r a b l e s k i l l s , we c o n c l u d e t h a t i t would be f u t i l e f o r him 
to seek r e g u l a r g a i n f u l employment. B u t c h e r v. S A I F , s u p r a . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d to an a s s e s s e d f e e , 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) , f o r h i s s e r v i c e s on Board r e v i e w . OAR 
438-15-070. However, b e c a u s e , as of t h i s d a t e , we have not 
r e c e i v e d a s t a t e m e n t of s e r v i c e s from c l a i m a n t ' s a t t o r n e y , we can 
not award an a s s e s s e d f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J a n u a r y 21, 1988, i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e from the 
s e l f - i n s u r e d employer to i t s a t t o r n e y , not to e x c e e d $352. 

MARY B. DOUGLAS, Claimant WCB 87-07198 & 87-05296 
M e r r i l l & O'Sullivan, Claimant's Attorneys December 21, 1989 
Gray, et a l . , Attorneys Order on Review 
Lester Huntsinger (SAIF), Defense Attorney 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
L i v e s l e y ' s o r d e r t h a t u p h e l d the S A I F C o r p o r a t i o n ' s d e n i a l of 
c l a i m a n t ' s back i n j u r y c l a i m on b e h a l f of the noncomplying 
employer. On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r , w i t h the 
f o l l o w i n g a d d i t i o n a l c o n c l u s i o n s of law and o p i n i o n . 

The R e f e r e e c o n c l u d e d c l a i m a n t had not e s t a b l i s h e d t h a t 
her i n j u r y a r o s e out of and i n the c o u r s e of her employment. We 
a g r e e . C l a i m a n t c o n t e n d s she s u f f e r e d a back i n j u r y on May 7, 
1986, when she and her e m p l o y e r s , P a u l and Lynn J a c k s o n , a t t e m p t e d 
to push a l a r g e and heavy c o o l e r a p p r o x i m a t e l y four f e e t i n t o a 
c o r n e r of a s u p p l y room. C l a i m a n t t e s t i f i e d t h a t the c o o l e r had 
p r e v i o u s l y been moved out of the c o r n e r by Mr. J a c k s o n f o r the 
purpose of r e p a i r , and to e n a b l e c l a i m a n t to use a compressor to 
blow the d u s t out of the f a n a r e a l o c a t e d on the bottom of the 
c o o l e r . 

C l a i m a n t ' s v e r s i o n of e v e n t s s h a r p l y c o n f l i c t s w i t h the 
t e s t i m o n y g i v e n by her e m p l o y e r s . T h e r e f o r e , the c o m p e n s a b i l i t y 
of c l a i m a n t ' s c l a i m u l t i m a t e l y r e s t s upon her c r e d i b i l i t y and 
r e l i a b i l i t y a s a h i s t o r i a n . The R e f e r e e made no s p e c i f i c 
c r e d i b i l i t y f i n d i n g . 

When c r e d i b i l i t y of a w i t n e s s i s based upon the e v i d e n c e 
i n the r e c o r d and the s u b s t a n c e of the w i t n e s s ' t e s t i m o n y , a 
r e v i e w i n g body i s c a p a b l e of e v a l u a t i n g the w i t n e s s . C o a s t a l Farm 
Supply v. H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) . We, t h e r e f o r e , p r o c e e d 
to e v a l u a t e f o r o u r s e l v e s the s u b s t a n c e of the w i t n e s s ' 
t e s t i m o n y . 

At h e a r i n g both e m p l o y e r s t e s t i f i e d . T h e i r t e s t i m o n y , 
i n p a r t i c u l a r t h a t of Mr. J a c k s o n , r e f u t e s c l a i m a n t ' s v e r s i o n of 
e v e n t s i n a l m o s t e v e r y p a r t i c u l a r . I n comparing c l a i m a n t ' s 
t e s t i m o n y and her e m p l o y e r ' s t e s t i m o n y , we f i n d Mr. J a c k s o n ' s 
t e s t i m o n y w i t h r e s p e c t to the a l l e g e d e v e n t s of May 7, 1986, to be 
more p e r s u a s i v e . Mr. J a c k s o n made t h r e e s a l i e n t p o i n t s . He 
s t a t e d t h a t i n o r d e r to c l e a n the d u s t out of the c o m p r e s s o r a r e a , 
removal of the f r o n t g r i l l was a l l t h a t was r e q u i r e d . C o n t r a r y t o 
c l a i m a n t ' s a s s e r t i o n , t h e r e was no r e a s o n to move the c o o l e r a s 
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t h e r e was no need t o g a i n a c c e s s to the r e a r of the c o o l e r . 
Second, c l a i m a n t i n d i c a t e d Mr. J a c k s o n had moved the c o o l e r 
w i t h o u t a i d of equipment. However, Mr. J a c k s o n i n d i c a t e d t h a t i t 
was p h y s i c a l l y i m p o s s i b l e f o r him to move the 1,000 pound c o o l e r 
out of the c o r n e r u n a s s i s t e d even i f he had chosen to do s o . 
F i n a l l y , Mr. J a c k s o n t e s t i f i e d t h a t the compressor used f o r 
f i l l i n g c a r t i r e s was kept out i n f r o n t of the s t o r e , and was 
never used f o r c l e a n i n g out the f a n a r e a as s u g g e s t e d by 
c l a i m a n t . Mr. J a c k s o n e x p l a i n e d t h a t the c l e a n i n g f u n c t i o n , which 
was done on o c c a s i o n , was a l w a y s a c c o m p l i s h e d by use of a vacuum 
c l e a n e r . 

Based on Mr. J a c k s o n ' s p e r s u a s i v e t e s t i m o n y , we f i n d i t 
more p r o b a b l e than not t h a t the a c t of p u s h i n g the c o o l e r back 
i n t o p l a c e as d e s c r i b e d by c l a i m a n t d i d not t a k e p l a c e . 
F u r t h e r m o r e , c l a i m a n t ' s v e r s i o n of e v e n t s , a l t h o u g h p o s s i b l e , i s 
not b e l i e v a b l e . See g e n e r a l l y F r a z i e r v. U n i t e d P a c i f i c 
I n s u r a n c e , 91 Or App 528, 531 ( 1 9 8 8 ) . 

A d d i t i o n a l l y , t h e r e a r e o t h e r f a c t o r s to c o n s i d e r . As a 
r e s u l t of the a l l e g e d i n j u r y , c l a i m a n t d i d not l e s s e n her 
a c t i v i t i e s i n any r e s p e c t . I m m e d i a t e l y f o l l o w i n g the a l l e g e d 
i n j u r y , she worked the r e s t of the day. That e v e n i n g , she drove 
w i t h a f r i e n d to San F r a n c i s c o . Upon her r e t u r n , she m i s s e d no 
time from work, nor was she u n a b l e t o c o n t i n u e w i t h her house 
c l e a n i n g b u s i n e s s . C l a i m a n t d i d not seek m e d i c a l c a r e u n t i l 
J u l y 18, 1986, some t h r e e months a f t e r the a l l e g e d i n j u r y . 

F i n a l l y , t h e r e a r e s e v e r a l o t h e r e v e n t s which may be 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . C l a i m a n t had s u s t a i n e d 
i n j u r i e s when she was a c h i l d and thrown from a h o r s e . I n 1970 
she s u f f e r e d a " w h i p l a s h " i n j u r y . I n 1978 she f e l l w i t h a h o r s e 
on i c e . I n 1985 a h o r s e knocked her down w h i l e s h o e i n g . I n 
a d d i t i o n , between the d a t e of the a l l e g e d i n j u r y and the d a te she 
sought m e d i c a l t r e a t m e n t on J u l y 18, 1986, c l a i m a n t had engaged i n 
s e v e r a l v i g o r o u s e q u e s t r i a n c o m p e t i t i o n s . 

I n c o n c l u s i o n , the t o t a l i t y of the e v i d e n c e i n d i c a t e s 
t h a t an i n j u r y i n the manner d e s c r i b e d by c l a i m a n t was u n l i k e l y to 
have o c c u r r e d . C o n s e q u e n t l y , we do not c o n s i d e r c l a i m a n t ' s 
t e s t i m o n y to be p e r s u a s i v e . G i v e n t h i s f i n d i n g , we d e c l i n e to 
r e l y on m e d i c a l e v i d e n c e which i s based on c l a i m a n t ' s h i s t o r y . 
T h e r e f o r e , the m e d i c a l o p i n i o n s of c h i r o p r a c t o r s H i s k e y and R i e s , 
which s u p p o r t a c a u s a l c o n n e c t i o n between c l a i m a n t ' s c o n d i t i o n and 
employment, a r e l i k e w i s e not p e r s u a s i v e . A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t has not s u s t a i n e d her burden of p r o o f t h a t the 
a l l e g e d i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of her 
back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 1, 1987, i s 
a f f i r m e d . 
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HERMAN L. GREENE, JR., Claimant WCB 87-02883 
M e r r i l l Schneider, Claimant's Attorney December 21, 1989 
A l i c e M. B a r t e l t , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w of those p o r t i o n s of R e f e r e e 
G a l t o n ' s o r d e r t h a t : ( 1) a s s e s s e d a p e n a l t y f o r an a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e to c l o s e c l a i m a n t ' s low back i n j u r y c l a i m ; 
and ( 2 ) based t h a t p e n a l t y , i n p a r t , on m e d i c a l b i l l i n g s . On 
r e v i e w , the i n s u r e r c o n t e n d s t h a t the R e f e r e e i m p r o p e r l y a s s e s s e d 
p e n a l t i e s based on m e d i c a l b i l l s , and t h a t i t s conduct i n f a i l i n g 
to p r o c e s s the c l a i m to c l o s u r e was not u n r e a s o n a b l e . We modify 
i n p a r t . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t and u l t i m a t e 
f a c t , as supplemented. 

T h e r e were no unpaid b i l l i n g s f o r m e d i c a l s e r v i c e s a t 
the time of the i n s u r e r ' s u n r e a s o n a b l e f a i l u r e to c l o s e c l a i m a n t ' s 
low back c l a i m , nor a t the time of h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found the i n s u r e r ' s conduct u n r e a s o n a b l e i n 
i t s r e f u s a l t o : (1) p r o c e s s the c l a i m and pay temporary p a r t i a l 
d i s a b i l i t y ; ( 2 ) s e c u r e the documentation n e c e s s a r y to c l o s e the 
c l a i m ; and ( 3 ) e n t e r a N o t i c e of C l o s u r e or submit the c l a i m f o r 
c l o s u r e to the E v a l u a t i o n D i v i s i o n . For t h i s u n r e a s o n a b l e 
conduct, the R e f e r e e a s s e s s e d a 25 p e r c e n t p e n a l t y based on: 
(1 ) u n p a i d temporary p a r t i a l d i s a b i l i t y ; ( 2) any permanent 
d i s a b i l i t y award a l l o w e d by a f u t u r e D e t e r m i n a t i o n Order; and 
(3) m e d i c a l s e r v i c e s i n c u r r e d from March 2, 1987 through the date 
of the R e f e r e e ' s o r d e r . We agree w i t h the R e f e r e e ' s a s s e s s m e n t of 
a p e n a l t y f o r u n r e a s o n a b l e r e f u s a l to p r o c e s s , but d i s a g r e e t h a t 
m e d i c a l s e r v i c e s s h o u l d be i n c l u d e d a s a b a s i s f o r t h a t p e n a l t y . 

Former ORS 656.268(2) p r o v i d e s : 

"When the i n j u r e d worker's c o n d i t i o n 
r e s u l t i n g from a d i s a b l i n g i n j u r y has 
become m e d i c a l l y s t a t i o n a r y . . . the 
i n s u r e r or s e l f - i n s u r e d employer s h a l l so 
n o t i f y the E v a l u a t i o n D i v i s i o n , the worker, 
and the employer, i f any, and r e q u e s t the 
c l a i m 
be examined and f u r t h e r compensation, i f 
any, be d e t e r m i n e d . " 

T h i s duty to t i m e l y c l o s e a c l a i m i n c l u d e s o b t a i n i n g 
a d d i t i o n a l m e d i c a l i n f o r m a t i o n p r e l i m i n a r y and n e c e s s a r y t o c l a i m 
c l o s u r e . P e n a l t i e s and a t t o r n e y f e e s w i l l be a s s e s s e d f o r 
u n r e a s o n a b l e d e l a y i n p e r f o r m i n g t h a t duty. L e s t e r v. 
Weyerhaeuser, 70 Or App 307, 310 ( 1 9 8 4 ) ; G e o r g i a P a c i f i c v. 
A w m i l l e r , 64 Or App 56 ( 1 9 8 3 ) . I f the c l a i m i s s t i l l open a t the 
time t h a t the i s s u e of u n r e a s o n a b l e d e l a y i n c l a i m c l o s u r e i s 
l i t i g a t e d , a p e n a l t y may be a s s e s s e d on any permanent d i s a b i l i t y 
or unpaid temporary d i s a b i l i t y compensation u l t i m a t e l y awarded a t 
the time of c l a i m c l o s u r e . See C h e s t e r R. Rhodes, 
38 Van Nat t a 1396, 1398 (1986T7 
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Here, a p r i o r R e f e r e e ' s o r d e r dated October 20, 1986, 
s e t a s i d e t h a t p a r t of the i n s u r e r ' s d e n i a l t h a t d e n i e d c l a i m a n t ' s 
low back c o n d i t i o n and need f o r c a r e and t r e a t m e n t . On 
October 27, 1986, the i n s u r e r i s s u e d a 1502 form, " I n s u r e r ' s 
R e p o r t , " i n d i c a t i n g t h a t the c l a i m was a c c e p t e d and c l a s s i f i e d a s 
d i s a b l i n g . During t h a t p e r i o d of time, c l a i m a n t was not r e l e a s e d 
f o r r e g u l a r work. 

On F e b r u a r y 26, 1987, the employer's p l a n t p h y s i c i a n , 
Dr. S emler, i n a pre-employment p h y s i c a l examined c l a i m a n t and 
i n d i c a t e d t h a t he c o u l d r e t u r n to work. D e s p i t e the f a c t c l a i m a n t 
d i d not have a r e l e a s e from Dr. B o l e r a , h i s t r e a t i n g c h i r o p r a c t o r , 
he r e t u r n e d to r e g u l a r work on March 2, 1987. The i n s u r e r , 
however, made no at t e m p t t o determ i n e whether or not c l a i m a n t was 
s t a t i o n a r y . On i n q u i r y by c l a i m a n t ' s a t t o r n e y , the i n s u r e r ' s 
a t t o r n e y i n d i c a t e d t h a t the c l a i m would not be c l o s e d . Thus, the 
i n s u r e r f a i l e d to p r o p e r l y p r o c e s s the c l a i m . The i n s u r e r ' s 
a p p a r e n t e x p l a n a t i o n f o r i t s i n a c t i o n was t h a t i t c o n s i d e r e d the 
c l a i m n o n d i s a b l i n g , and hence, n e i t h e r c l o s u r e nor a D e t e r m i n a t i o n 
Order was r e q u i r e d . We do not f i n d t h i s e x p l a n a t i o n r e a s o n a b l e , 
as the i n s u r e r had e x p r e s s l y c l a s s i f i e d the c l a i m as d i s a b l i n g . 
Moreover, N o t i c e of C l o s u r e i s r e q u i r e d f o r n o n d i s a b l i n g c l a i m s 
f o r i n j u r i e s o c c u r r i n g i n 1984. Former ORS 6 5 6 . 2 6 8 ( 3 ) . 

Such u n r e a s o n a b l e conduct w i l l s u p p o r t a p e n a l t y and 
r e l a t e d a t t o r n e y f e e . Y e t , we d i s a g r e e w i t h the R e f e r e e ' s 
a s s e s s m e n t of a p e n a l t y f o r a f a i l u r e to c l o s e the c l a i m based on 
m e d i c a l s e r v i c e s f o r the p e r i o d from March 2, 1987, through the 
dat e of the R e f e r e e ' s o r d e r . I n order f o r a p e n a l t y to be 
a s s e s s e d , t h e r e must have been an amount of compensation due and 
un p a i d . See EBI Companies v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) . 
Here, a l t h o u g h the i n s u r e r c l a s s i f i e d c l a i m a n t ' s i n j u r y a s 
d i s a b l i n g , i t then proceeded t o t r e a t the c l a i m as i f i t was 
n o n d i s a b l i n g . D e s p i t e t h i s c o n t r a d i c t o r y a c t i o n , m e d i c a l s e r v i c e s 
were p r o m p t l y p a i d . Thus, u n l i k e c l a i m a n t ' s temporary d i s a b i l i t y 
b e n e f i t s and p o t e n t i a l f u t u r e award of permanent d i s a b i l i t y , 
m e d i c a l s e r v i c e s were not " w i t h h e l d . " Under such c i r c u m s t a n c e s , 
i t would be i n a p p r o p r i a t e t o a s s e s s a p e n a l t y based on m e d i c a l 
s e r v i c e s . A c c o r d i n g l y , the p e n a l t y i n s o f a r as i t p e r t a i n s to the 
i n s u r e r ' s f a i l u r e t o t i m e l y c l o s e the c l a i m w i l l be based s o l e l y 
on u n p a i d temporary d i s a b i l i t y b e n e f i t s and permanent d i s a b i l i t y 
awarded on c l a i m c l o s u r e . C h e s t e r R. Rhodes, s u p r a . 

F i n a l l y , inasmuch as " p e n a l t i e s " a r e not "compensation" 
w i t h i n the meaning of ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s not e n t i t l e d to 
a t t o r n e y f e e s f o r s u c c e s s f u l l y d e f e n d i n g t h o s e awards on Board 
r e v i e w . Saxton v. S A I F , 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, 
I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated November 17, 1987 i s m o d i f i e d 
i n p a r t . I n l i e u of the R e f e r e e ' s a s s e s s m e n t of a p e n a l t y f o r the 
i n s u r e r ' s u n r e a s o n a b l e f a i l u r e to c l o s e c l a i m a n t ' s low back i n j u r y 
c l a i m , the i n s u r e r s h a l l pay c l a i m a n t an a d d i t i o n a l 25 p e r c e n t of 
any unpaid temporary d i s a b i l i t y b e n e f i t s and permanent d i s a b i l i t y 
awarded a t c l o s u r e . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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STEVEN C. LAXTON, Claimant WCB 87-08526 
Pozzi, et a l . , Claimant's Attorneys December 21, 1989 
G a r r e t t , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
H e i t k e m p e r ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l c o n d i t i o n . I n 
a d d i t i o n , c l a i m a n t has moved f o r d i s m i s s a l of the e mployer's 
r e q u e s t f o r r e v i e w on the b a s i s of a l l e g e d m i s c o n d u c t . On r e v i e w , 
the i s s u e s a r e d i s m i s s a l and. c o m p e n s a b i l i t y . We deny the motion 
to d i s m i s s and r e v e r s e on the c o m p e n s a b i l i t y i s s u e . 

C l a i m a n t s u b m i t t e d a motion t o d i s m i s s the e m p l o y e r ' s 
r e q u e s t f o r Board r e v i e w because of e_x p a r t e c o n t a c t w i t h the 
Board on the p a r t of the e mployer's c l a i m s manager. C l a i m a n t ' s 
a l l e g a t i o n s r e s u l t from an August 8, 1989 l e t t e r from the c l a i m s 
manager t o the Board. 

We have c o n s i d e r e d the c l a i m s e x a m i n e r ' s l e t t e r o n l y a s 
a r e q u e s t t o e x p e d i t e Board r e v i e w . Any o t h e r s t a t e m e n t s i n the 
l e t t e r a r e not a p a r t of the r e c o r d and cannot be c o n s i d e r e d i n 
d e c i d i n g the c a s e . A c c o r d i n g l y , c l a i m a n t ' s motion to d i s m i s s the 
r e q u e s t f o r Board r e v i e w i s d e n i e d . See, Edward 0. M i l l e r , 
36 Van N a t t a 1578 ( 1 9 8 4 ) . 

FINDINGS OF FACT 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Some i n c i d e n t s , as p e r c e i v e d and r e l a t e d by c l a i m a n t , 
were not r e a l e v e n t s . 

CONCLUSIONS OF LAW AND OPINION 

S t r e s s - c a u s e d c l a i m s f o r b e n e f i t s a r i s i n g out of mental 
and p h y s i c a l d i s o r d e r s a r e compensable i f they f l o w from s t r e s s f u l 
c o n d i t i o n s o b j e c t i v e l y e x i s t i n g on the j o b , and t h o s e work 
c o n d i t i o n s , when compared to non-employment c o n d i t i o n s , a r e the 
major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s mental d i s o r d e r . 
McGarrah v. S A I F , 296 Or 145, 166 ( 1 9 8 3 ) . C l a i m a n t ' s r e a c t i o n to 
the work e v e n t s need not have been r e a s o n a b l e or r a t i o n a l . I f 
c l a i m a n t r e a c t e d to r e a l e v e n t s which were o b j e c t i v e l y s t r e s s f u l , 
he has a b a s i s f o r a s t r e s s c l a i m . See, L e a r y v. P a c i f i c 
Northwest B e l l , 67 Or App 766 ( 1 9 8 4 ) . 

The R e f e r e e c o n c l u d e d t h a t r e a l e v e n t s and c o n d i t i o n s of 
employment a c t u a l l y o c c u r r e d and were o b j e c t i v e l y s t r e s s f u l , and 
t h a t t h e s e e v e n t s and c o n d i t i o n s were the major c o n t r i b u t i n g c a u s e 
of c l a i m a n t ' s c o n d i t i o n . I n r e n d e r i n g h i s c o n c l u s i o n s , he r e l i e d 
on the o p i n i o n of Dr. Dewey. 

The employer c o n t e n d s t h a t • c l a i m a n t ' s c o n d i t i o n i s not 
compensable, because h i s s t r e s s a r o s e from e i t h e r f i c t i o n a l e v e n t s 
or c l a i m a n t ' s m i s p e r c e p t i o n s of e v e n t s , r a t h e r than r e a l e v e n t s or 
c o n d i t i o n s of work. I n p a r t i c u l a r , the employer a r g u e s t h a t 
c l a i m a n t ' s p e r c e p t i o n of f a c t s c o n c e r n i n g the p i c k u p t r u c k 
i n c i d e n t i n the p a r k i n g l o t and the c i r c u m s t a n c e s of the 7-11 
i n c i d e n t , w i t h the numerous r e w r i t i n g s of the r e p o r t , were i n 
l a r g e p a r t f i c t i o n a l e v e n t s . We a g r e e . 
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The p a r k i n g l o t i n c i d e n t i s p a r t i c u l a r l y i m p o r t a n t as i t 
was the " p r e c i p i t a t i n g " e v e n t l e a d i n g t o c l a i m a n t ' s c o n d i t i o n . I n 
h i s t e s t i m o n y , c l a i m a n t was v e r y c e r t a i n about the speed of the 
oncoming p i c k u p t r u c k (40 to 50 mph). and the d i s t a n c e (30 f e e t ) i t 
was away from c l a i m a n t . However, Mr. Wong, an e x p e r t i n 
m e c h a n i c a l e n g i n e e r i n g and a c c i d e n t r e c o n s t r u c t i o n , s t a t e d t h a t , 
g i v e n the speed c l a i m a n t t e s t i f i e d the t r u c k was t r a v e l i n g , the 
t r u c k would have t r a v e l e d between 59 and 73 f e e t i n one s e c o n d . 
We a r e p e r s u a d e d by Mr. Wong's e x p e r t t e s t i m o n y on t h i s p o i n t . 
Thus, i f c l a i m a n t ' s p e r c e p t i o n of the p a r k i n g l o t i n c i d e n t was 
a c c u r a t e , he would have been unable t o a v o i d b e i n g s t r u c k by the 
t r u c k . Other a s p e c t s of c l a i m a n t ' s p e r c e p t i o n s of the p a r k i n g l o t 
i n c i d e n t were e q u a l l y i m p r o b a b l e . We, t h e r e f o r e , c o n c l u d e t h a t 
the p a r k i n g l o t i n c i d e n t , as p e r c e i v e d and r e l a t e d by c l a i m a n t , 
was not a r e a l e v e n t . 

S i m i l a r l y , c l a i m a n t ' s v e r s i o n of the 7-11 i n c i d e n t 
c o n t a i n s both i n c o n s i s t e n c i e s and f a c t s t h a t a r e not f e a s i b l e . 
C l a i m a n t , i n r e l a t i n g the i n c i d e n t to one d o c t o r , s t a t e d t h a t he 
was approached by p e r s o n s who t o l d him two men appeared to be 
r o b b i n g the 7-11 s t o r e . He t o l d another d o c t o r t h a t he had 
o b s e r v e d the two men h i m s e l f and s u s p e c t e d a r o b b e r y a t t e m p t . 
A d d i t i o n a l l y , c o n c e r n i n g c l a i m a n t ' s w r i t t e n r e p o r t of the 
i n c i d e n t , he s t a t e d t h a t he had to w r i t e and r e w r i t e the one-page 
r e p o r t s e r v e r a l t i m e s , each time r e l i v i n g the s t r e s s f u l i n c i d e n t . 
Each r e w r i t e a l l e g e d l y r e q u i r e d 4-to 6 hours of c l a i m a n t ' s t i m e . 

The i n c o n s i s t e n c i e s and i m p r o b a b i l i t y i n c l a i m a n t ' s 
d e s c r i p t i o n s of the 7-11 i n c i d e n t c r e a t e f u r t h e r doubt as t o 
whether o t h e r e v e n t s as r e l a t e d by c l a i m a n t a r e r e a l , or i n s t e a d 
a r e c l a i m a n t ' s m i s p e r c e p t i o n s of r e a l i t y . 

B e cause we f i n d t h a t c l a i m a n t m i s p e r c e i v e s r e a l i t y , we 
c o n c l u d e t h a t the b a s e s upon which the m e d i c a l o p i n i o n s were 
founded were not r e a l , but, r a t h e r , were based on c l a i m a n t ' s 
e r r o n e o u s i m p r e s s i o n s . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 
28 Or App 4 7 3 , 476 ( 1 9 7 7 1 ( m e d i c a l o p i n i o n s based on i n a c c r u a t e 
h i s t o r i e s a r e not p e r s u a s i v e ) . 

The R e f e r e e r e l i e s on Dr. Dewey, as c l a i m a n t ' s t r e a t i n g 
p s y c h o l o g i s t . However, the r e c o r d shows t h a t Dr. B e r n s t e i n had 
c o nducted p s y c h o l o g i c a l e v a l u a t i o n s on c l a i m a n t i n . 1984 and a g a i n 
i n 1987 b e f o r e Dr. Dewey f i r s t met w i t h c l a i m a n t . 

I n a d d i t i o n , we do not r e l y on Dr. Dewey's o p i n i o n 
because t h a t o p i n i o n i s dependent upon c l a i m a n t ' s r e p o r t i n g t o 
Dr. Dewey. We have p r e v i o u s l y found t h a t c l a i m a n t ' s r e p o r t s of 
e v e n t s a r e not r e l i a b l e i n t h a t he m i s p e r c e i v e s t h o s e e v e n t s . See 
M i l l e r , s u p r a . Moreover, Dr. Dewey tends more toward d i a g n o s i n g 
c l a i m a n t ' s s u p e r v i s o r s than c l a i m a n t h i m s e l f . A c c o r d i n g l y , we do 
not f i n d Dr. Dewey's o p i n i o n to be p e r s u a s i v e i n s u p p o r t i n g 
c l a i m a n t ' s c o n t e n t i o n t h a t employment c o n d i t i o n s were the major 
c o n t r i b u t i n g c a u s e of h i s mental s t r e s s c o n d i t i o n . 

For the above-mentioned r e a s o n s , we c o n c l u d e t h a t 
c l a i m a n t has not e s t a b l i s h e d t h a t the a l l e g e d w o r k - r e l a t e d e v e n t s 
which c a u s e d h i s c o n d i t i o n were r e a l . A c c o r d i n g l y , c l a i m a n t has 
f a i l e d to s u s t a i n h i s burden of p r o o f . See L e a r y v. P a c i f i c 
Northwest B e l l , 67 Or App 766 ( 1 9 8 4 ) (mental s t r e s s c l a i m found 
not compensable where some of the s t r e s s - c a u s i n g c o n d i t i o n s were 
r e a l and o t h e r s were i m a g i n e d ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1988 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s May 20, 1987 d e n i a l i s r e i n s t a t e d and 
up h e l d . A c l i e n t - p a i d f e e , not to exceed $2,575, i s approved. 

DONALD J. MARA, Claimant WCB 87-18019 
Coons & Cole, Claimant's Attorneys December 21, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w of those p o r t i o n s of R e f e r e e 
L i v e s l e y ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " d e n i a l of 
c l a i m a n t ' s o u t - o f - s t a t e m e d i c a l s e r v i c e s c l a i m ; and (2) a s s e s s e d 
an a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 
Although c l a i m a n t has not f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , he 
ar g u e s i n h i s b r i e f on r e v i e w t h a t the R e f e r e e e r r e d i n not 
a s s e s s i n g a p e n a l t y i n a d d i t i o n to the a f o r e m e n t i o n e d a t t o r n e y 
f e e . On r e v i e w , the i s s u e s a r e m e d i c a l s e r v i c e s and p e n a l t i e s and 
a t t o r n e y f e e s . 

We a f f i r m and adopt t h a t p o r t i o n of the R e f e r e e ' s o r d e r 
which found c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m compensable. We 
r e v e r s e t h a t p o r t i o n of the o r d e r which d e c l i n e d t o a s s e s s a 
p e n a l t y f o r f a i l i n g to a c c e p t or deny the c l a i m i n a t i m e l y 
manner. F i n a l l y , we a f f i r m the R e f e r e e ' s a s s e s s m e n t of a 
p e n a l t y - a s s o c i a t e d a t t o r n e y f e e , w i t h s u p p l e m e n t a t i o n . 

The R e f e r e e d e c l i n e d to a s s e s s a p e n a l t y because "the 
[ m e d i c a l ] b i l l s a r e not i n e v i d e n c e . " While t h a t may be t r u e , the 
nonpayment of c l a i m a n t ' s b i l l s was conceded by the i n s u r e r . 
( E x . 5; T r . 4 ) . Inasmuch as the i n s u r e r f a i l e d t o e i t h e r a c c e p t 
or deny the c l a i m i n a t i m e l y manner, a p e n a l t y f o r i t s 
u n r e a s o n a b l e conduct i s j u s t i f i e d . See ORS 6 5 6 . 2 6 2 ( 6 ) ; 
6 5 6 . 2 6 2 ( 1 0 ) . C o n s e q u e n t l y , we a s s e s s a p e n a l t y e q u a l to 
25 p e r c e n t of the amounts "then due," i . e . , c l a i m a n t ' s u n p a i d 
o u t - o f - s t a t e m e d i c a l s e r v i c e s c l a i m s . 

F i n a l l y , we agree w i t h the R e f e r e e ' s a s s e s s m e n t of a 
p e n a l t y - a s s o c i a t e d a t t o r n e y f e e . Here, the i n s u r e r ' s f a i l u r e to 
t i m e l y respond t o c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m c o n s t i t u t e s an 
u n r e a s o n a b l e r e s i s t a n c e to the payment of compensation. 
A c c o r d i n g l y , an a t t o r n e y f e e i s w a r r a n t e d . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. 
C r i p e , 41 Van N a t t a 1774 (October 23, 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r , dated March 25, 1988, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . The i n s u r e r i s d i r e c t e d to pay a 
p e n a l t y e q u a l t o 25 p e r c e n t of c l a i m a n t ' s unpaid o u t - o f - s t a t e 
m e d i c a l s e r v i c e s c l a i m s . The remainder of the o r d e r i s a f f i r m e d . 
For s e r v i c e s on r e v i e w c o n c e r n i n g the c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e of $750, to be p a i d 
by the i n s u r e r . The Board approves a c l i e n t - p a i d f e e , p a y a b l e 
from the i n s u r e r to i t s a t t o r n e y , not to exceed $1,309.50. 
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KENNY W. MEUSER, Claimant WCB 88-03952 
Bi s c h o f f & Strooband, Claimant's Attorneys December 21, 1989 
Employers Defense Counsel, Defense Attorney Order on Review 

Reviewed by Board Members C u s h i n g and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r 
which s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n . On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

In' June 1985, c l a i m a n t s u s t a i n e d a compensable r i g h t 
s h o u l d e r i n j u r y . I t was a c c e p t e d by the i n s u r e r a s a n o n d i s a b l i n g 
r i g h t s h o u l d e r s t r a i n . C l a i m a n t c o n t i n u e d to work a t h i s r e g u l a r 
plywood m i l l j ob u n t i l F e b r u a r y 1986. T h e r e a f t e r , he s u c c e s s i v e l y 
worked f o r two o t h e r plywood m i l l s over the c o u r s e of one y e a r . 
I n F e b r u a r y 1987, he l e f t h i s l a s t employment due t o i n c r e a s e d 
r i g h t s h o u l d e r p a i n . 

I n May 1987, he sought t r e a t m e n t f o r r i g h t c e r v i c a l , 
s h o u l d e r and arm p a i n . On J u l y 6, 1987, Dr. Womack r e p o r t e d t h a t 
c l a i m a n t was t e m p o r a r i l y d i s a b l e d from h i s r e g u l a r work. The 
i n s u r e r reopened c l a i m a n t ' s c l a i m and p a i d time l o s s b e n e f i t s . 
The c l a i m was c l o s e d by a October 2, 1987 N o t i c e of C l o s u r e . 

I n December 1987, c l a i m a n t was seen by Dr. Smith. He 
r e v i e w e d x - r a y s and recommended t h a t c l a i m a n t undergo a dis c o g r a m 
a t C5-6 and C6-7. The d i s c o g r a m and subsequent myelogram were 
i n t e r p r e t e d as showing a p r o b a b l e h e r n i a t e d d i s c a t C5-6, as w e l l 
a s d e g e n e r a t i v e changes a t C6-7. 

I n J a n u a r y 1988, a D e t e r m i n a t i o n Order a f f i r m e d the 
October 1987 N o t i c e of C l o s u r e i n a l l r e s p e c t s . I n March 1988, 
the i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and c u r r e n t 
m e d i c a l b e n e f i t s on the b a s i s t h a t h i s c u r r e n t c e r v i c a l c o n d i t i o n 
was not r e l a t e d to the 1985 compensable i n j u r y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c e r v i c a l c o n d i t i o n i s not m a t e r i a l l y r e l a t e d 
to h i s 1985 compensable i n j u r y . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n 
was m a t e r i a l l y r e l a t e d t o the 1985 compensable i n j u r y and s e t 
a s i d e t h e i n s u r e r ' s d e n i a l . We d i s a g r e e . 

At the o u t s e t , we note t h a t the i n s u r e r ' s d e n i a l i s 
framed a s a d e n i a l of both an a g g r a v a t i o n and c u r r e n t m e d i c a l 
s e r v i c e s . T h e r e f o r e , t o prove e i t h e r an a g g r a v a t i o n or 
e n t i t l e m e n t t o c u r r e n t m e d i c a l s e r v i c e s , c l a i m a n t must e s t a b l i s h a 
m a t e r i a l c a u s a l c o n n e c t i o n between the 1985 compensable i n j u r y and 
h i s c u r r e n t a l l e g e d l y worsened c o n d i t i o n . He has not done s o . 

The i s s u e of whether c l a i m a n t ' s i n d u s t r i a l i n j u r y i s 
m a t e r i a l l y r e l a t e d t o h i s c u r r e n t c e r v i c a l c o n d i t i o n i s a complex 
m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , the r e s o l u t i o n of t h i s i s s u e l a r g e l y t u r n s on an 
a n a l y s i s of the m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 
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I n June 1987, Dr. Womack c h a r a c t e r i z e d c l a i m a n t ' s 
c o n d i t i o n s a s a " r e - e x a c e r b a t i o n " of h i s compensable 1985 
i n j u r y . He f u r t h e r noted t h a t c l a i m a n t may have f u t u r e 
r e - e x a c e r b a t i o n s r e f e r a b l e from the c e r v i c a l nerve r o o t s . 
I m p o r t a n t l y , however, Dr. Womack re n d e r e d h i s o p i n i o n b e f o r e 
c l a i m a n t ' s a l l e g e d l y worsened c o n d i t i o n of December, 1987. 
Moreover, Dr. Womack o f f e r e d no e x p l a n a t i o n f o r h i s c o n c l u s i o n 
t h a t c l a i m a n t ' s c e r v i c a l p a i n was r e l a t e d to the 1985 i n j u r y . 
F i n a l l y , i t i s not c l e a r whether Dr. Womack was d i a g n o s i n g a new 
c e r v i c a l c o n d i t i o n or r e l a t i n g a l l of c l a i m a n t ' s symptoms to the 
1985 r i g h t s h o u l d e r s t r a i n . I n sum, we a s s i g n l i t t l e w e i g h t to 
Womack's o p i n i o n because i t was ren d e r e d b e f o r e the a l l e g e d 
w o r s e n i n g a t i s s u e . I n a d d i t i o n , he l a c k s a p e r s u a s i v e m e d i c a l 
a n a l y s i s to su p p o r t h i s c o n c l u s i o n s . See Moe v. C e i l i n g S y s tems, 
44 Or App 429 (1980 ) . 

Dr. K u l l e r o p i n e d t h a t i t was m e d i c a l l y u n l i k e l y t h a t 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n was r e l a t e d to the 1985 compensable 
i n j u r y . He a l s o noted t h a t c l a i m a n t had minimal o b j e c t i v e 
f i n d i n g s a t h i s t h r e e e x a m i n a t i o n s . Western M e d i c a l C o n s u l t a n t s 
c o u l d not s a y whether c l a i m a n t ' s c u r r e n t c o n d i t i o n was c a u s a l l y 
r e l a t e d to h i s 1985 compensable i n j u r y . D r s . S c h e f s t r o m and 
Co n w e l l c o n c u r r e d w i t h the C o n s u l t a n t s ' o p i n i o n . Dr. Smith d i d 
not o f f e r an o p i n i o n a s t o a c a u s a l r e l a t i o n s h i p between the 
c e r v i c a l c o n d i t i o n and the 1985 compensable i n j u r y . We a r e 
persuaded by Dr. K u l l e r ' s w e l l - r e a s o n e d o p i n i o n . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has 
f a i l e d to e s t a b l i s h t h a t e i t h e r h i s c u r r e n t c e r v i c a l c o n d i t i o n or 
h i s a l l e g e d l y worsened c o n d i t i o n i s c a u s a l l y r e l a t e d to the 1985 
compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , dated J u l y 20, 1988, i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and upheld. A c l i e n t - p a i d f e e , 
not t o exceed $1,524, i s approved. 

MARY F. MILO, Claimant WCB 88-04545 
L e i s t n e r , et a l . , Claimant's Attorneys December 21, 1989 
Dar y l l E. K l e i n , Defense Attorney Order on Review 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
L i v e s l e y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c , a c u p u n c t u r e , and d i a g n o s t i c m e d i c a l s e r v i c e s f o r her 
c u r r e n t low back c o n d i t i o n . On r e v i e w , the i s s u e i s m e d i c a l 
s e r v i c e s . 

We r e v i e w de_ novo and, f o r r e a s o n s d i f f e r e n t from t h o s e 
s t a t e d i n the R e f e r e e ' s o r d e r , a f f i r m the R e f e r e e . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s f i n d i n g s and make the f o l l o w i n g 
a d d i t i o n a l f i n d i n g . The i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l , d a t e d 
F e b r u a r y 11, 1988, d e n i e d a l l f u r t h e r t r e a t m e n t r e s u l t i n g from the 
May, 1985, compensable i n j u r y . 
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CONCLUSIONS OF LAW 

Conclu d i n g t h a t c l a i m a n t had proven the m e r i t s o f her 
case, the Referee s e t as i d e the i n s u r e r ' s medical s e r v i c e s 
d e n i a l . A l t h o u g h we agree t h a t the i n s u r e r ' s d e n i a l must be s e t 
a s i d e , we do so w i t h o u t r e a c h i n g the m e r i t s . 

I t i s w e l l s e t t l e d t h a t an i n s u r e r may not p r o s p e c t i v e l y 
deny medical s e r v i c e s beyond the date of i t s d e n i a l . E v a n i t e 
F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . Here, the 
i n s u r e r ' s d e n i a l c o n c l u d e s : "We are t h e r e f o r e denying 
r e s p o n s i b i l i t y f o r any f u r t h e r t r e a t m e n t f o r the above r e f e r e n c e d 
[May, 1 9 8 5 , ] a c c i d e n t . " (Emphasis added). I n our view, a d e n i a l 
of "any f u r t h e r t r e a t m e n t " i s an i m p e r m i s s i b l e p r o s p e c t i v e 
d e n i a l . I t i n e s c a p a b l y denies a l l f u t u r e t r e a t m e n t i n v i o l a t i o n 
o f c l a i m a n t ' s r i g h t under ORS 6 5 6 . 2 4 5 ( 1 ) t o prove e n t i t l e m e n t t o 
med i c a l s e r v i c e s due t o the compensable i n j u r y f o r the d u r a t i o n of 
her l i f e . 

A c c o r d i n g l y , pursuant t o S t r i p l i n , s upra, we conclude 
t h a t t h e i n s u r e r ' s medical s e r v i c e s d e n i a l must be s e t as i d e as an 
i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l . 

ORDER 

The Referee's o r d e r , dated A p r i l 27, 1988, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee of $600, t o be p a i d 
by the i n s u r e r . A c l i e n t - p a i d f e e not t o exceed $376, payable 
from t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

THEODORE L. NOMELAND, Claimant WCB 88-01084 
Charles Robinowitz, Claimant's Attorney December 21, 1989 
David J o r l i n g , Defense Attorney Order of Abatement 

The Board has r e c e i v e d c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n of 
our Order on Review dated December 8, 1989. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r the m o t i o n , the 
above noted Board o r d e r i s abated and with d r a w n . The s e l f - i n s u r e d 
employer i s requeste d t o f i l e a response t o the motion w i t h i n t e n 
days from the date o f t h i s o r d e r . T h e r e a f t e r , the matter w i l l be 
taken under advisement. 

IT IS SO ORDERED. 

SIDNEY H. PRIEST, Claimant WCB 87-12900 
Pozzi, Wilson, e t a l . , Claimant's Attorneys December 21, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Wasley's order t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . On 
r e v i e w , the is s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t c o n t a i n e d i n the 
f i r s t page and the f i r s t f o u r complete paragraphs of the second 
page o f h i s order w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

During February, 1987 c l a i m a n t r e c e i v e d a t o t a l of seven 
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c h i r o p r a c t i c t r e a t m e n t s from Dr. Peterson f o r s h o u l d e r , l e f t l e g , 
and l e f t h i p p a i n . I n March, 1987, c l a i m a n t had t h r e e more 
t r e a t m e n t s f o r these same problems. At h i s t r e a t m e n t on March 24, 
1987, i t was noted t h a t he " s t i l l had l e g p a i n on s i t t i n g . " 

C laimant was next seen by Dr. Peterson on A p r i l 7, 1987. I t 
was noted a t t h a t t i me t h a t h i s l e f t l e g p a i n , brought on by 
s i t t i n g , was s t i l l p r e s e n t . He was seen again on May 27, 1987, 
w i t h the n o t a t i o n t h a t h i s l e f t l e g p a i n was i n c r e a s i n g , 
e s p e c i a l l y w i t h s i t t i n g . T h i s appointment began a s e r i e s of 
e v a l u a t i o n s and t r e a t m e n t s d u r i n g June, 1987, i n c l u d i n g a CT Scan 
on June 8, 1987 documenting a c a l c i f i e d h e r n i a t e d d i s c . A l e f t 
L5-S1 lumbar diskectomy was performed on June 24, 1987. Claimant 
made no mention t o any of h i s p h y s i c i a n s of the A p r i l 1 , 1987 
i n c i d e n t . 

FINDINGS OF ULTIMATE FACT 

Clai m a n t ' s h e r n i a t e d lumbar d i s c was not m a t e r i a l l y r e l a t e d 
t o a work i n j u r y on A p r i l 1 , 1989. 

CONCLUSIONS OF LAW AND OPINION 

The Referee decided the case based on the Supreme Court's 
h o l d i n g i n Runf t v. SAIF, 303 Or 493 ( 1 9 8 7 ) . We d i s a g r e e w i t h the 
Referee's a n a l y s i s because of our f i n d i n g t h a t the c l a i m i s not 
compensable. 

The c e n t r a l i s s u e on rev i e w i s whether or not the Referee 
was c o r r e c t i n f i n d i n g t h a t c l a i m a n t s u s t a i n e d a compensable 
i n j u r y on A p r i l 1 , 1987, w h i l e the i n s u r e r was on the r i s k , which 
r e s u l t e d i n c l a i m a n t ' s need f o r back s u r g e r y i n June, 1987. The 
Referee's c o m p e n s a b i l i t y r u l i n g i s based on t h i s f i n d i n g . We 
di s a g r e e w i t h t h i s f i n d i n g and the Referee's c o n c l u s i o n t h a t the 
c l a i m i s compensable. 

Claimant f a i l e d t o mention the A p r i l 1 , 1987 i n c i d e n t i n the 
801 fo r m . At h e a r i n g , he t e s t i f i e d t h a t he thought he had j u s t 
wrenched h i s back and t h a t he d i d not t h i n k much about i t a t the 
t i m e . 

To e s t a b l i s h a compensable a c c i d e n t a l i n j u r y c l a i m , c l a i m a n t 
has the burden of p r o v i n g t h a t a work i n c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g cause of h i s subsequent d i s a b i l i t y or need f o r 
t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 
( 1 9 8 3 ) . The ma t t e r o f the c a u s a t i o n of c l a i m a n t ' s c a l c i f i e d 
h e r n i a t e d d i s c and subsequent need f o r s u r g e r y i s a complex 
medical q u e s t i o n which r e q u i r e s s u p p o r t i n g medical t e s t i m o n y . 
U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 

Claimant sought t r e a t m e n t f o r h i s back o n l y once d u r i n g more 
than seven weeks f o l l o w i n g the a l l e g e d i n j u r y on A p r i l 1 , 1987. 
At t h a t time o f t r e a t m e n t , he made no mention of the a l l e g e d 
i n j u r y and was r e p o r t i n g c o m p l a i n t s very s i m i l a r t o those he had 
r e p o r t e d p r i o r t o the a l l e g e d i n j u r y . A l l the medical r e p o r t s i n 
evidence are of the o p i n i o n t h a t c l a i m a n t ' s need f o r t r e a t m e n t was 
r e l a t e d t o a p r i o r compensable i n j u r y and was not c o n t r i b u t e d t o 
by any i n t e r v e n i n g i n j u r y or work a c t i v i t i e s . Claimant has f a i l e d 
t o meet h i s burden of p r o o f . 
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ORDER 

The Referee's order dated December 28, 1987 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and upheld. The Board approves 
a c l i e n t - p a i d f e e , payable by the i n s u r e r t o i t s c o u n s e l , not t o 
exceed $1,516. 

STANLEY W. TALLEY, Claimant WCB 87-11371 & 87-16102 
Douglas D. Hagen, Claimant's Attorney December 21, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Speer and H o w e l l . 

Claimant r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee 
Smith's o r d e r which: ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l 
d i s a b i l i t y ; ( 2 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award f o r a low back c o n d i t i o n from 20 p e r c e n t 
(64 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 60 p e r c e n t 
(192 d e g r e e s ) ; and ( 3 ) found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y 
as o f May 7, 1987. The i n s u r e r , i n i t s b r i e f , contends t h a t the 
i n c r e a s e d award f o r permanent p a r t i a l d i s a b i l i t y i s e x c e s s i v e and 
t h a t the Referee i n c o r r e c t l y s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s . The i s s u e s on review are premature 
c l o s u r e , e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y , and medical s e r v i c e s . We a f f i r m the Referee's o r d e r . 

FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s " w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The t r e a t m e n t s of Dr. K l i n g s b e r g have been ongoing t w i c e 
weekly s i n c e May 1985. There has been no improvement no t e d . 

F u r t h e r back s u r g e r y i s c o n t r a - i n d i c a t e d . I n a d d i t i o n , 
as of May 7, 1987 t h e r e was no reasonable e x p e c t a t i o n t h a t 
c l a i m a n t ' s low back c o n d i t i o n would m a t e r i a l l y improve w i t h 
a d d i t i o n a l m e d i c a l t r e a t m e n t or the passage of t i m e . His 
permanent low back impairment i s moderate. 

As of May 7, 1987 t h e r e was no reasonable e x p e c t a t i o n 
t h a t the n e u r o g a n g l i o n of c l a i m a n t ' s w r i s t would m a t e r i a l l y 
improve w i t h a d d i t i o n a l m edical t r e a t m e n t or the passage of t i m e . 

Claimant has made no c l a i m f o r p s y c h o l o g i c a l problems 
r e l a t e d t o h i s compensable i n j u r y . Claimant has not been t r e a t e d 
f o r c h e m i c a l dependency s i n c e 1986, nor i s such t r e a t m e n t 
necessary a t t h i s t i m e . 

Dr. K l i n g s b e r g d i d not p e r s o n a l l y r e c e i v e the employer's 
d e n i a l of m e d i c a l s e r v i c e s u n t i l January 1987. Claimant's 
t r e a t m e n t s w i t h Dr. K l i n g s b e r g are reasonable and necessary 
p a l l i a t i v e s e r v i c e s r e l a t e d t o c l a i m a n t ' s compensable i n j u r i e s . 

C laimant has not worked or looked f o r work s i n c e h i s 
p a r t t i m e j o b w i t h E q u i t a b l e Insurance i n 1 9 8 1 . 

Claimant's compensable low back i n j u r y and w r i s t i n j u r y 
do n o t p h y s i c a l l y p r e c l u d e him from r e g u l a r l y p e r f o r m i n g g a i n f u l 
and s u i t a b l e work. Nor do c l a i m a n t ' s compensable p h y s i c a l 
c o n d i t i o n s , when combined w i t h s o c i a l and v o c a t i o n a l f a c t o r s , 
p r e c l u d e r e g u l a r g a i n f u l employment. 
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C l a i m a n t has not e s t a b l i s h e d t h a t he i s w i l l i n g to seek 
r e g u l a r g a i n f u l employment. I t would not be f u t i l e f o r c l a i m a n t 
to seek work. 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

A c l a i m may be c l o s e d i f c l a i m a n t i s m e d i c a l l y 
s t a t i o n a r y , i . e . , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y 
be e x p e c t e d from m e d i c a l t r e a t m e n t , or the passage of time. 
ORS 656 . 005 (.17 ) . The R e f e r e e found t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y when the c l a i m was c l o s e d . We agree and adopt h i s 
o p i n i o n on t h a t i s s u e , w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

On r e v i e w , c l a i m a n t a r g u e s t h a t h i s t r e a t i n g p h y s i c i a n , 
Dr. K l i n g s b e r g , s t a t e s t h a t h i s low back- c o n d i t i o n i s not 
m e d i c a l l y s t a t i o n a r y . The R e f e r e e d i d not f i n d Dr. K l i n g s b e r g 
p e r s u a s i v e . He noted t h a t K l i n g s b e r g had t r e a t e d c l a i m a n t f o r 
many y e a r s w i t h no improvement by c l a i m a n t . He f u r t h e r noted t h a t 
K l i n g s b e r g proposed no new or d i f f e r e n t t r e a t m e n t . I n s t e a d , the 
R e f e r e e found the independent m e d i c a l e x a m i n e r s and Dr. F i e l d , an 
o r t h o p e d i s t who was recommended by Dr. K l i n g s b e r g , to be most 
p e r s u a s i v e . They a l l o p i n e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . For the r e a s o n s s t a t e d by the R e f e r e e , we, too, 
a c c e p t the o p i n i o n s of the independent m e d i c a l e x a m i n e r s and 
Dr. F i e l d over t h a t of Dr. K l i n g s b e r g . 

C l a i m a n t next a r g u e s t h a t he was not p s y c h o l o g i c a l l y 
s t a t i o n a r y a t c l a i m c l o s u r e . C l a i m a n t has never made a c l a i m f o r 
the c o m p e n s a b i l i t y of a p s y c h o l o g i c a l c o n d i t i o n . Moreover, w h i l e 
the O r t h o p a e d i c C o n s u l t a n t s recommended c l a i m a n t undergo a 
p s y c h i a t r i c e x a m i n a t i o n , no p h y s i c i a n has g i v e n or proposed 
t r e a t m e n t f o r a p s y c h o l o g i c a l c o n d i t i o n . Nor has c l a i m a n t shown 
d i s a b i l i t y due to a p s y c h o l o g i c a l c o n d i t i o n . We c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h the p r e s e n c e of a compensable 
p s y c h o l o g i c a l c o n d i t i o n r e q u i r i n g t r e a t m e n t . 

By c o n t r a s t , c l a i m a n t ' s c h e m i c a l dependency was found t o 
be compensable i n 1985. He began a drug and a l c o h o l abuse program 
i n 1986, but d i d not complete i t because of f i n a n c i a l problems and 
the o n s e t of d i a b e t e s . However, c l a i m a n t s u c c e e d e d i n combating 
h i s drug problems on h i s own and, a t the h e a r i n g , he t e s t i f i e d 
t h a t he had not used drugs f o r months. We c o n c l u d e t h a t the 
R e f e r e e p r o p e r l y found c l a i m a n t ' s c h e m i c a l dependency c o n d i t i o n t o 
be m e d i c a l l y s t a t i o n a r y as of J u l y 7, 1987. 

C l a i m a n t a l s o c o n t e n d s t h a t h i s w r i s t c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y as of the date of c l o s u r e . The J u l y 7, 1987 
D e t e r m i n a t i o n Order from which c l a i m a n t r e q u e s t e d a h e a r i n g , d i d 
not a d d r e s s the mat t e r of c l a i m a n t ' s w r i s t . I t o n l y made a 
d e t e r m i n a t i o n of c l a i m a n t ' s low back c o n d i t i o n . C l a i m a n t ' s w r i s t 
c o n d i t i o n a p p e a r s to have a r i s e n as the r e s u l t of a s e p a r a t e 
i n j u r y which was the s u b j e c t of ano t h e r c l a i m ( E x s OA and OB). 
C o n s e q u e n t l y , the m e d i c a l s t a t u s of c l a i m a n t ' s w r i s t c o n d i t i o n i s 
not a r e l e v a n t c o n s i d e r a t i o n i n d e t e r m i n i n g whether the c l a i m , 
which was the s u b j e c t of the J u l y 7, 1987 D e t e r m i n a t i o n O r d e r , was 
p r e m a t u r e l y c l o s e d . 

I n the a l t e r n a t i v e , even i f we were to c o n s i d e r 
c l a i m a n t ' s w r i s t c o n d i t i o n , we would n e v e r t h e l e s s c o n c l u d e t h a t 
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the c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as of J u l y 7, 1987. I n 
t h i s r e g a r d , Dr. F i e l d concluded t h a t c l a i m a n t ' s w r i s t was not 
l i k e l y t o improve w i t h s u r g i c a l e x c i s i o n o f the r e c u r r e n t mass. 
To the c o n t r a r y , he opine d t h a t s u r g e r y would n o t l i k e l y improve 
c l a i m a n t ' s c o m p l a i n t s or f i n d i n g s . We f i n d h i s o p i n i o n 
p e r s u a s i v e , as d i d the Referee. 

I n c o n c l u s i o n , c l a i m a n t has f a i l e d t o s u s t a i n h i s burden 
of p r o o f t h a t he was not m e d i c a l l y s t a t i o n a r y as of J u l y 7, 1987. 

E x t e n t o f Permanent D i s a b i l i t y 

The Board adopts the o p i n i o n o f the Referee w i t h r e s p e c t 
t o t h e i s s u e of e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

M e d i c a l S e r v i c e s 

The Board adopts the o p i n i o n o f the Referee w i t h r e s p e c t 
t o the i s s u e of m e d i c a l s e r v i c e s . 

ORDER 

The Referee's o r d e r dated March 10, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee of $500 f o r 
s e r v i c e s on Board r e v i e w f o r p r e v a i l i n g on the iss u e s r a i s e d i n 
the i n s u r e r ' s b r i e f . A c l i e n t - p a i d f e e , not t o exceed $1,5 8 4 , i s 
approved. 

ANN L. WAGENIUS, Claimant WCB 87-18846 
Mai agon, et a l . , Claimant's Attorneys December 21, 1989 
Beers, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and Cushing. 

Claimant r e q u e s t s r e v i e w o f Referee F i n k ' s order t h a t 
upheld t he i n s u r e r ' s d e n i a l of her a g g r a v a t i o n c l a i m f o r an 
a l l e g e d l y worsened low back c o n d i t i o n . The i s s u e on review i s 
a g g r a v a t i o n . 

The Board a f f i r m s and adopts the Referee's order w i t h the 
f o l l o w i n g s u p p l e m e n t a t i o n . 

A c l a i m a n t i s e n t i t l e d t o c l a i m reopening under 
ORS 656.273 f o r worsened c o n d i t i o n s r e s u l t i n g from the compensable 
i n j u r y . T h i s worsening may be e i t h e r temporary or permanent. 
Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . Furthermore, t h i s "worsening" 
must be e s t a b l i s h e d p r i o r t o e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s . P e r r y v. SAIF, 93 Or App 631 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds 
307 Or App 654, on remand 99 Or App 52, n.2 ( 1 9 8 9 ) . 

Here, no medical evidence e x i s t s c o n c e r n i n g c l a i m a n t ' s 
c o n d i t i o n a t the time o f her c l a i m , and b e f o r e e x p i r a t i o n of her 
a g g r a v a t i o n r i g h t s . T h e r e f o r e , the o n l y evidence s u p p o r t i n g her 
c o n t e n t i o n t h a t her c o n d i t i o n has worsened c o n s i s t s of her vague and 
n o n c r e d i b l e t e s t i m o n y . Her t e s t i m o n y has n e i t h e r s u b s t a n t i a t e d a 
p a t h o l o g i c a l nor symptomatic e x a c e r b a t i o n o f her compensable 
c o n d i t i o n s i n c e the l a s t award of compensation. Thus, we agree w i t h 
the Referee t h a t the d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m should 
be u p h e l d . See Edward D. Lucas, 41 Van N a t t a 2272 (December 8, 
1989 ) . 
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ORDER 

The Referee's o r d e r , dated February 17, 1988, i s 
a f f i r m e d . 

HARVEY BLAIKIE, Claimant Own Motion 88-0481M 
Malagon, et a l . , Claimant's Attorneys December 22, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Determination on 

Reconsideration 
Claimant r e q u e s t s r e c o n s i d e r a t i o n of our December 8, 1988, 

Own Motion D e t e r m i n a t i o n t h a t c l o s e d h i s c l a i m w i t h an award of 
temporary t o t a l d i s a b i l i t y b e n e f i t s from June 29, 1987, t h r o u g h 
January 3 1 , 1988, l e s s time worked. Claimant contends t h a t he i s 
e n t i t l e d t o a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s . 

Temporary t o t a l d i s a b i l i t y compensation compensates 
c l a i m a n t f o r l o s s of income due t o a compensable i n j u r y u n t i l 
c l a i m a n t ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . T a y l o r v. SAIF, 
40 Or App 437, 440, rev den 287 Or 477 ( 1 9 7 9 ) . Dr. Young, the 
t r e a t i n g p h y s i c i a n , d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on 
August 29, 1988. I n the absence of evidence t o the c o n t r a r y , we f i n d 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y as o f t h a t d a t e . 
Consequently, c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
b e n e f i t s f o r income l o s t due t o the compensable knee i n j u r y u n t i l 
August 29, 1988. 

At the time of h i s o r i g i n a l i n j u r y , c l a i m a n t was e a r n i n g 
$7.75 an hour as a l o g g i n g equipment o p e r a t o r . When h i s knee 
c o n d i t i o n worsened i n 1987, c l a i m a n t was w o r k i n g as a heavy equipment 
o p e r a t o r f o r a l o g g i n g f i r m , s p e c i f i c a l l y as a c a t s k i n n e r and 
s k i d d e r o p e r a t o r . That employer su b s e q u e n t l y went out of b u s i n e s s . 
On November 9, 1988, Dr. Young r e l e a s e d c l a i m a n t f o r heavy equipment 
o p e r a t i o n . Claimant was o f f e r e d wage-subsidized employment as a 
l o g g i n g t r a c t o r o p e r a t o r . However, when numerous delays postponed 
the s t a r t date f o r t h a t employment, c l a i m a n t o b t a i n e d a c a t o p e r a t o r 
p o s i t i o n w i t h another l o g g i n g f i r m , commencing February 1 , 1988 a t an 
h o u r l y wage of $12. Claimant s u c c e s s f u l l y performed t h a t j o b u n t i l 
h i s i n c a r c e r a t i o n i n j a i l sometime i n March, 1988. upon h i s r e l e a s e 
from j a i l i n A p r i l , 1 9 88, c l a i m a n t r e t u r n e d t o h i s former p o s i t i o n as 
a c a t o p e r a t o r . S h o r t l y t h e r e a f t e r , the employer purchased new 
equipment w i t h f o o t c o n t r o l s t h a t exacerbated c l a i m a n t ' s compensable 
knee c o n d i t i o n , f o r c i n g him t o l e a v e work. Claimant remained o f f 
work t h r o u g h August 29, 1988, the m e d i c a l l y s t a t i o n a r y d a t e . 

Because c l a i m a n t r e t u r n e d t o r e g u l a r work on February 1 , 
1988, a t an h o u r l y wage exceeding h i s wage a t i n j u r y , h i s temporary 
d i s a b i l i t y b e n e f i t s were c o m p l e t e l y o f f s e t by wages d u r i n g t h a t 
p e r i o d of employment. Moreover, c l a i m a n t ' s i n t e r v e n i n g p e r i o d of 
i n c a r c e r a t i o n does not a l t e r the f a c t t h a t c l a i m a n t remained a b l e t o 
p e r f o r m r e g u l a r work a t the same wage. Indeed, c l a i m a n t r e t u r n e d t o 
r e g u l a r work upon h i s r e l e a s e from j a i l . Consequently, d u r i n g the 
p e r i o d of h i s i n c a r c e r a t i o n , c l a i m a n t i s e n t i t l e d t o the same r a t e of 
temporary d i s a b i l i t y b e n e f i t s t o which he i s e n t i t l e d d u r i n g 
employment, i . e . , z e r o . However, c l a i m a n t i s e n t i t l e d t o temporary 
t o t a l d i s a b i l i t y b e n e f i t s commencing on the date t h a t he s u b s e q u e n t l y 
became d i s a b l e d from work due t o h i s compensable knee c o n d i t i o n and 
c o n t i n u i n g u n t i l the m e d i c a l l y s t a t i o n a r y d a t e . 

On r e c o n s i d e r a t i o n , our December 8, 1988, o r d e r i s amended 
to award temporary t o t a l d i s a b i l i t y from June 29, 1987, t h r o u g h 
August 2 9 , 1988, l e s s time worked and time i n i n c a r c e r a t i o n . 
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C l a i m a n t ' s a t t o r n e y i s e n t i t l e d to a r e a s o n a b l e a t t o r n e y f e e p a y a b l e 
out of i n c r e a s e d c ompensation awarded by t h i s o r d e r . However, we 
canno t approve a f e e u n l e s s c l a i a m n t ' s a t t o r n e y f i l e s an e x e c u t e d 
r e t a i n e r agreement. See OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) . Because no r e t a i n e r 
agreement has been r e c e i v e d to d a t e , an a t t o r n e y f e e s h a l l not be 
approved. 

A c c o r d i n g l y , our December 8, 1988, o r d e r i s a b a t e d and 
withd r a w n . As amended h e r e i n , we adhere to and r e p u b l i s h our 
December 8, 1988, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s of 
r e c o n s i d e r a t i o n and a p p e a l s h a l l run from the date of t h i s o r d e r . 

I T I S SO ORDERED. 

C i t e as 41 Van Natta 2399 (1989) 

I n the Matter of the Compensation of 
LOUIS A. DUCHENE, claimant 

UCB Case No. 87-10437 
ORDER ON REVIEW 

December 22, 1989 
Emmons, e t a l , Claimant Attorneys 
Cummins, et a l , Defense Attorneys 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r requests review of those p o r t i o n s of Referee Borchers' order t h a t : ( 1 ) s e t aside i t s ag
g r a v a t i o n d e n i a l of claimant's a l l e g e d l y worsened low back c o n d i t i o n ; and ( 2 ) awarded 35 percent (112 de
grees) unscheduled permanent d i s a b i l i t y f o r the same c o n d i t i o n . On review the issues are a g g r a v a t i o n and ex
t e n t o f unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s the order of the Referee. 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s and makes the f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

I n November, 1987, claimant s u f f e r e d a symptomatic f l a r e - u p of h i s compensable low back c o n d i t i o n as a 
m a t e r i a l r e s u l t o f the November, 1985, i n j u r y , which rendered him less able t o work than a t the time o f June, 
1987, D e t e r m i n a t i o n Order. 

At t h e time of the hearing, claimant's low back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . 

Claimant has m i l d l y moderate permanent physical impairment of h i s compensable low back c o n d i t i o n . 

CONCLUSIONS OF LAW 
Aggravation 

To e s t a b l i s h an aggravation, the worker must prove a worsened c o n d i t i o n r e s u l t i n g from t h e compensable 
i n j u r y . ORS 656.273(1); Smith v. SAIF. 302 Or 396 (1986). I n order t o e s t a b l i s h a "worsened c o n d i t i o n " , 
claimant must show t h a t he has experienced e i t h e r a p a t h o l o g i c a l worsening or a symptomatic e x a c e r b a t i o n re
s u l t i n g i n d i m i n i s h e d earning c a p a c i t y . Perry v. SAIF. 307 Or 654, on rem 99 Or App 52 (1989). I f a worsen
in g i n v o l v e s a symptomatic exacerbation, and i f the p r i o r award contemplated symptomatic exa c e r b a t i o n s , then 
c l a i m a n t must a l s o prove t h a t : h i s earning c a p a c i t y was diminished longer or i n g r e a t e r degree than was 
a n t i c i p a t e d ; or t h a t h i s earning c a p a c i t y r e s u l t e d i n 14 consecutive days of t o t a l d i s a b i l i t y or i n p a t i e n t 
h o s p i t a l i z a t i o n . Gvwnn v. SAIF. 304 Or 345 (1987), on rem 91 Or App 84 (1988); Edward D. Lucas. 41 Van Natta 
2272 (December 8, 1989). 
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Claimant, a 28 y e a r - o l d veneer p u l l e r , compensably i n j u r e d h i s low back i n November, 1985. A f t e r one 
month, he r e t u r n e d t o m o d i f i e d work -- a l t e r n a t i n g between l i g h t and heavy d u t i e s . Since September, 1986, 
however, he has p r i m a r i l y performed o n l y l i g h t d u t i e s . A Determination Order c l o s e d h i s c l a i m i n June, 1987, 
w i t h no award of permanent d i s a b i l i t y . The f o l l o w i n g month, claimant s u f f e r e d a f l a r e - u p of low back p a i n 
and was examined a t a h o s p i t a l emergency room. A few days l a t e r , he sought treatment from Dr. Sims, a neuro
surgeon. Sims t r e a t e d w i t h a n t i - i n f l a m m a t o r i e s and recommended continued l i g h t d u t y work. Dr. T s a i , M.D., 
concurred w i t h Sims' l i g h t d u t y release. 

I n October, 1987, claimant began t o t r e a t w i t h Dr. Foster, a c h i r o p r a c t o r . Foster found no o b j e c t i v e 
pathology a t t h a t time and released claimant t o regular work without r e s t r i c t i o n . A f t e r one week on-the-job, 
claimant r e t u r n e d t o Foster w i t h renewed complaints of pa i n . Foster t r e a t e d c o n s e r v a t i v e l y , but cla i m a n t ' s 
c o n d i t i o n continued t o d e t e r i o r a t e . 

On November 10, 1987, claimant f i l e d an i n d u s t r i a l i n j u r y c l a i m form f o r an " i r r i t a t e d low back." A 
few days l a t e r , he r e t u r n e d t o Foster. Foster recommended a back brace and r e s t r i c t e d him from bending, 
t w i s t i n g , or l i f t i n g beyond 20 pounds. According t o Foster: 

" [ C l a i m a n t ' s ] c o n d i t i o n i s l i k e l y t o be aggravated whenever he does t h i s type of work t h a t he has been doing 
r e c e n t l y . Namely l i f t i n g and t w i s t i n g , I t h i n k he i s going t o probably be unable t o r e t u r n t o t h i s type of 
work. At the present time [ I ] do not have anything t h a t I t h i n k w i l l m a t e r i a l l y improve h i s s u b j e c t i v e f e e l 
ings of pa i n and I t h i n k [a] j o b change i s probably the only t h i n g t h a t w i l l g i v e him b e n e f i t . " 

Claimant was examined by Dr. Mandinberg i n January, 1988. Mandinberg found "no evidence of permanent 
impairment" and opined t h a t c laimant's complaints were a " c o n t i n u a t i o n " of the November, 1985, i n j u r y . The 
f o l l o w i n g month, the i n s u r e r denied claimant's new i n j u r y c l a i m , contending t h a t h i s complaints were r e l a t e d 
t o the compensable November, 1985, i n j u r y . I n response t o Handinberg's o p i n i o n , Foster s t a t e d t h a t he "found 
no evidence t h a t [ c l a i m a n t ] w i l l be able t o r e t u r n t o h i s previous jobs * * * wi t h o u t e x p e r i e n c i n g the p a i n 
he has noted i n the p a s t . " At the hearing, claimant c r e d i b l y t e s t i f i e d t h a t he d i d not f e e l he c o u l d r e t u r n 
t o any of h i s p r i o r j o b s , save f o r , perhaps, cannery work. 

When the medical evidence i s d i v i d e d , we must choose the c o r r e c t medical hypothesis. McClendon v. 
Nabisco Brands. I n c . . 77 Or App 412, 417 (1986). I n the absence of persuasive reasons t o do ot h e r w i s e , we 
g e n e r a l l y accord g r e a t e r weight t o the o p i n i o n of a worker's t r e a t i n g d o c t o r . Wei land v. SAIF. 64 Or App 
810, 814 (1983). 

Here, we are persuaded by Foster's o p i n i o n . Neither Sims nor Tsai rendered an o p i n i o n concerning 
claimant's symptomatic f l a r e - u p i n November. 1987. We, t h e r e f o r e , f i n d t h a t t h e i r o p i n i o n s are of l i t t l e 
v alue i n assessing whether claimant's c o n d i t i o n worsened as of t h a t date. As t o Mandinberg, he viewed 
claimant on o n l y one occasion. I n c o n t r a s t , Foster observed claimant on several occasions, as w e l l as both 
before and a f t e r the November, 1987, f l a r e - u p . See Kienow Foods v. Lyster. 79 Or App 416, 421 (1986). 

The i n s u r e r argues t h a t under Gwynn. supra, claimant has not proven an aggravation because he was 
n e i t h e r t o t a l l y d i s a b l e d f o r more than 14 days nor underwent i n p a t i e n t h o s p i t a l i z a t i o n . See Gwynn. 304 Or a t 
353. We do not agree w i t h the i n s u r e r ' s argument. A f t e r Gwynn. the Court announced i n Perry, supra, t h a t a 
worsened c o n d i t i o n was a " f a c t u a l q u e s t i o n . " 307 Or at 657. Here, claimant's November, 1987, f l a r e - u p re
s u l t e d i n new and s i g n i f i c a n t permanent r e s t r i c t i o n s and an i n a b i l i t y t o continue working. Moreover, s i n c e 
at the time of t h e l a s t award of compensation, the June 1987 Determination Order, claimant had not been 
awarded permanent d i s a b i l i t y , no f u t u r e waxing and waning of symptoms would have been contemplated. Accord
i n g l y we f i n d t h a t c laimant sustained a compensable aggravation of h i s low back c o n d i t i o n i n November, 1987. 

Extent of Unscheduled Permanent D i s a b i l i t y 

I n a n a l y z i n g c l a i m a n t ' s extent of d i s a b i l i t y , the Referee c i t e d t o Gwynn. supra, and discussed whether 
the June, 1987, award contemplated f u t u r e symptomatic f l a r e - u p s . Although we agree w i t h the Referee's award 
of 35 percent unscheduled permanent d i s a b i l i t y , we do so f o r d i f f e r e n t reasons. 

Gwynn has l i t t l e a p p l i c a t i o n t o the issue of whether claimant i s e n t i t l e d t o an award of unscheduled 
permanent d i s a b i l i t y . Gwynn addresses the issue of aggravation; not extent of unscheduled permanent 
d i s a b i l i t y . "Moreover, Gwynn on l y a p p l i e s where the l a s t arrangement of compensation a n t i c i p a t e d f u t u r e 
symptomatic f l a r e - u p s r e s u l t i n g i n diminished earning c a p a c i t y . " To prove e n t i t l e m e n t t o an award of un
scheduled permanent d i s a b i l i t y , a worker must prove a permanent loss of earning c a p a c i t y i n t h e broad f i e l d 
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of general occupations due t o the compensable i n j u r y . ORS 656.214(5). I n d e t e r m i n i n g loss of earning 
c a p a c i t y , we consider the worker's p h y s i c a l impairment, h i s testimony, and a l l of the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s set f o r t h i n former OAR 436-30-380 et seg. We apply the Department's r u l e s as g u i d e l i n e s , 
not as r e s t r i c t i v e mechanical formulas. Harwell v. Argonaut Insurance. 296 Or 505, 510 (1984). 

Claimant i s 28 years of age and educated through one year of c o l l e g e . His employment experience con
s i s t s almost e n t i r e l y of work i n heavy labor occupations. At the time of the hearing, he had not r e t u r n e d t o 
work. As a r e s u l t o f h i s compensable i n j u r y , he has been permanently f o r e c l o s e d from both medium and heavy 
work. He i s permanently r e s t r i c t e d from bending, t w i s t i n g , or l i f t i n g i n excess of 20 pounds and i s unable 
t o r e t u r n t o n e a r l y a l l of h i s former types of employment. 

Although Mandinberg opined t h a t claimant was without permanent impairment, we have found above t h a t we 
are more persuaded by Foster's o p i n i o n . Based on claimant's permanent work r e s t r i c t i o n s , as set f o r t h by 
Foster, and h i s c r e d i b l e testimony of pain, we conclude t h a t h i s p a i n i s d i s a b l i n g , see Harwell v. Argonaut. 
296 Or 505 (1984), and has r e s u l t e d i n moderate permanent impairment. A f t e r c o n s i d e r i n g c l a i m a n t ' s impair
ment, h i s age, h i s education, and h i s lack of experience or t r a i n i n g i n l i g h t occupations, we agree w i t h the 
Referee t h a t an award of 35 percent unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates claimant f o r 
h i s permanent loss of earning c a p a c i t y . 

ORDER 

The Referee's order, dated A p r i l 18, 1988, as amended May 13, 1988, i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded an assessed fee of $630, t o be paid by the i n s u r e r . The Board approves a c l i e n t - p a i d fee not t o 
exceed $2,274.50. 

GERALD J. HOLMES, Claimant WCB 86-03668 
Robert Chapman, Claimant's Attorney December 22, 1989 
Charles L i s l e (SAIF), Defense Attorney Second Order on Reconsideration 

We i s s u e d on Order on Review i n t h i s matter on 
November 2 0 , 1989 and an Order on R e c o n s i d e r a t i o n on December 8, 
1989. At t h i s t i m e , we r e c o n s i d e r on our own motion t o c l a r i f y 
and supplement our p r i o r o r d e r s . 

T h i s m a t t e r arose i n i t i a l l y when, on February 12, 1989, 
the noncomplying employer (NCE) f i l e d a re q u e s t f o r h e a r i n g from a 
January 28, 1986 Proposed and F i n a l Order; N o t i c e d e c l a r i n g i t t o 
be a noncomplying employer. That reques t f o r h e a r i n g a l s o r a i s e d 
the i s s u e o f the c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m of i n j u r y . On 
March 25, 1986, SAIF, as p r o c e s s i n g agent f o r the NCE 
[See ORS 6 5 6 . 0 5 4 ( 1 ) ] , i s s u e d a N o t i c e of Claim Acceptance. The 
NCE spoke w i t h a SAIF r e p r e s e n t a t i v e by telephone and was a d v i s e d 
t h a t i t s February, 1986 reques t f o r h e a r i n g was s u f f i c i e n t t o 
pl a c e t h e i s s u e of c o m p e n s a b i l i t y and of SAIF's March, 1986 
acceptance i n t o i s s u e a t h e a r i n g . As a r e s u l t , the NCE d i d not 
f i l e a r e q u e s t f o r h e a r i n g from SAIF's N o t i c e of Claim Acceptance 
u n t i l September 19, 1986, a f t e r the NCE's a t t o r n e y became i n v o l v e d . 

On October 2, 1987, a h e a r i n g was h e l d . Claimant and 
the NCE were p r e s e n t and r e p r e s e n t e d by t h e i r a t t o r n e y s . SAIF 
waived appearance. Claimant d i d not o b j e c t t o the NCE's Febr u a r y , 
1986 r e q u e s t f o r h e a r i n g , as i t r e l a t e d t o the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m , as being premature. N e i t h e r d i d c l a i m a n t o b j e c t 
t o the NCE's September, 1986 request f o r h e a r i n g from SAIF's 
N o t i c e of Claim Acceptance as being u n t i m e l y . 

The Referee i s s u e d an Op i n i o n and Order i n t h i s m a t t e r 
on November 27, 1987. I m p l i c i t i n t h a t order was a f i n d i n g t h a t 
the Referee had j u r i s d i c t i o n over the q u e s t i o n of the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s a s s e r t e d c l a i m . The Referee found 
t h a t c l a i m a n t had s u f f e r e d a compensable i n j u r y and t h a t the 
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employer was s u b j e c t and noncomplying. The January 28, 1986 
Proposed and F i n a l Order; N o t i c e was a f f i r m e d and SAIF's 
acceptance of the c l a i m was approved. 

A f t e r a b a t i n g the November 27, 1987 O p i n i o n and Order, 
the Referee i s s u e d an O p i n i o n and Order on R e c o n s i d e r a t i o n on 
January 15, 1988. He made supplemental f i n d i n g s and concluded 
t h a t the employer was not a s u b j e c t employer and t h a t c l a i m a n t had 
s u f f e r e d a " w o r k - r e l a t e d " i n j u r y . He s e t aside the Proposed and 
F i n a l Order; N o t i c e but made no d i s p o s i t i o n of SAIF's N o t i c e of 
Claim Acceptance. Claimant requested Board review from the 
January 15, 1988 O p i n i o n and Order on R e c o n s i d e r a t i o n . 

We r e c o n s i d e r , i n p a r t , t o examine our j u r i s d i c t i o n . We 
f i n d t h a t the Referee i n t h i s m a tter d i d have j u r i s d i c t i o n of the 
i s s u e of the c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y c l a i m . The NCE 
p l a c e d t h a t m a t t e r i n i s s u e by i t s February, 1986 and September, 
1986 r e q u e s t s f o r h e a r i n g . No o b j e c t i o n t o those r e q u e s t s f o r 
h e a r i n g was made by any o t h e r p a r t y . The i s s u e was f u l l y 
l i t i g a t e d a t h e a r i n g . See Thomas v. SAIF, 64 Or App 193 ( 1 9 8 3 ) . 
On r e v i e w , no p a r t y c h a l l e n g e d the Referee's j u r i s d i c t i o n over the 
i s s u e of the c o m p e n s a b i l i t y of c l a i m a n t ' s i n j u r y c l a i m . 

The o r d e r d e c l a r i n g t h i s employer t o be a NCE was 
p r o p e r l y c o n t e s t e d a t the same h e a r i n g as a matter c o n c e r n i n g the 
c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m . For t h a t reason, we have 
j u r i s d i c t i o n over t h i s m a t t e r on r e v i e w . ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . 

I n our November 20, 1989 Order on Review we found t h a t 
the employer had f a i l e d t o prove t h a t the D i r e c t o r ' s Proposed and 
F i n a l Order; N o t i c e was i n c o r r e c t . ORS 6 5 6 . 7 4 0 ( 1 ) . We r e i n s t a t e d 
the D i r e c t o r ' s o r d e r . However, we f a i l e d t o address the s t a t u s of 
SAIF's N o t i c e of Claim Acceptance. We r e c o n s i d e r our p r i o r 
o r d e r s , i n p a r t , t o do so. Since t h a t acceptance has never been 
f o r m a l l y s e t a s i d e , we need o n l y a f f i r m t h a t acceptance. 

A c c o r d i n g l y , SAIF's March 25, 1986 N o t i c e of Claim 
Acceptance i s a f f i r m e d . I n c o n c l u s i o n , our p r i o r o r d e r s a r e 
w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere 
t o and r e p u b l i s h our November 20, 1989 Order on Review and our 
December 8, 1989 Order on R e c o n s i d e r a t i o n . The p a r t i e s ' r i g h t s of 
appeal s h a l l run from the date of t h i s o r d e r . 

TIM L. M0RL0CK, Claimant WCB 88-02454 
Barbara A. Brainard (SAIF), Defense Attorney December 22, 1989 

Amended Order on Review (Remand 
The Board i s s u e d an Order on Review (Remanding) i n the 

above c a p t i o n e d m a t t e r on December 15, 1989. On our own m o t i o n , 
we hereby w i t h d r a w our December 15, 1989, order i n i t s e n t i r e t y , 
and i s s u e the i n s t a n t Amended Order on Review (Remanding), 
e f f e c t i v e t h i s d a t e . 

S p e c i f i c a l l y , i t has come t o our a t t e n t i o n t h a t we 
u t i l i z e d i n c o r r e c t dates i n r e f e r r i n g t o the Referee's Order of 
D i s m i s s a l and c l a i m a n t ' s l e t t e r r e q u e s t i n g r e i n s t a t e m e n t o f h i s 
r e q u e s t f o r h e a r i n g . The c o r r e c t dates are as f o l l o w s . The 
Referee's Order of D i s m i s s a l i s dated May 18, 1988. C l a i m a n t ' s 
l e t t e r was sent by r e g u l a r m a i l . His l e t t e r i s h a n d w r i t t e n and 
undated. Nonetheless, i t was p h y s i c a l l y r e c e i v e d and, t h e r e f o r e , 
f i l e d w i t h the Board on June 1 , 1988. 
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C l a i m a n t , pro se, r e q u e s t s review o f Referee Thye's 
o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . On re v i e w , the 
i s s u e i s d i s m i s s a l . We vacate and remand. 

FINDINGS OF FACT 

P r i o r t o the h e a r i n g , c l a i m a n t ' s a t t o r n e y wrote a l e t t e r 
t o the Referee i n d i c a t i n g t h a t c l a i m a n t ' s employer had t h r e a t e n e d 
t o f i r e him i f he a t t e n d e d the h e a r i n g . Wishing t o a v o i d being 
f i r e d , c l a i m a n t i n f o r m e d h i s a t t o r n e y t h a t he would not a t t e n d t h e 
h e a r i n g . Claimant understood t h a t f a i l i n g t o appear a t the 
h e a r i n g would r e s u l t i n a d i s m i s s a l of h i s h e a r i n g r e q u e s t . 

A few days l a t e r , the Referee e n t e r e d an Order of 
D i s m i s s a l , dated May 18, 1988. The d i s m i s s a l order s t a t e d : "The 
Request f o r h e a r i n g i n t h i s m a t t e r has been wi t h d r a w n . 
A c c o r d i n g l y , the m a t t e r i s di s m i s s e d . " 

S h o r t l y t h e r e a f t e r , c l a i m a n t ' s a t t o r n e y a p p a r e n t l y 
w i t h d r e w h i s r e p r e s e n t a t i o n . On June 1 , 1988, c l a i m a n t f i l e d t h e 
f o l l o w i n g h a n d w r i t t e n note addressed t o the Workers' Compensation 
Board: 

"Dear S i r s , 
I would l i k e t o request o f my case a 

new r e v i e w . 
I was unable t o a t t e n d the l a s t date 

due t o my work schedule. Please i s s u e me a 
new h e a r i n g d a t e . " 

CONCLUSIONS OF LAW 

The Hearings D i v i s i o n r e t a i n s j u r i s d i c t i o n over a 
re q u e s t f o r h e a r i n g f o r 30 days f o l l o w i n g the issuance of an Order 
of D i s m i s s a l , u n l e s s a request f o r Board review i s f i l e d p r i o r t o 
t h a t t i m e . See ORS 656.289(3). 

Given t h a t c l a i m a n t was a p p a r e n t l y no longer r e p r e s e n t e d 
a t t h e t i m e he f i l e d h i s l e t t e r of June 1 , 1988, and t h a t 30 days 
had not elapsed f o l l o w i n g the is s u a n c e , o f Order o f D i s m i s s a l , we 
conclude t h a t the Referee s h o u l d have r u l e d on c l a i m a n t ' s r e q u e s t 
f o r postponement o f the o r i g i n a l h e a r i n g and r e i n s t a t e m e n t o f h i s 
h e a r i n g r e q u e s t . See Mark R. L u t h y , 41 Van N a t t a 2131 
(November 2 1 , 1989). A c c o r d i n g l y , we remand t h i s case t o the 
Referee . 

ORDER 

The Referee's o r d e r , dated May 18, 1988, i s vac a t e d . 
T h i s case i s remanded t o Referee Thye w i t h i n s t r u c t i o n s t o 
e n t e r t a i n c l a i m a n t ' s r e q u e s t f o r r e i n s t a t e m e n t . I f the Referee 
s h o u l d d e t e r m i n e t h a t c l a i m a n t ' s h e a r i n g request s h o u l d be 
r e i n s t a t e d , then c l a i m a n t ' s l e t t e r f i l e d w i t h the Board on June 1 , 
1988, s h o u l d be s u b m i t t e d t o the Hearings D i v i s i o n f o r p r o c e s s i n g 
as a r e q u e s t f o r h e a r i n g . 
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I n the Matter of the Compensation of 
MICHAEL W. PHILLIPS, Claimant 

WCB Case Mo. 86-12963 
ORDER ON REVIEW 
December 22,1989 

Francesconi & Associates, Claimant A t t o r n e y s 
Schuabe, e t a l , Defense Attorneys 

Reviewed by Board Members B r i t t i n g h a m and Ni c h o l s . 

Claimant requests review of Referee Baker's order which upheld t h e s e l f - i n s u r e d employer's 
d e n i a l o f h i s i n j u r y c l a i m f o r a heart a t t a c k . We a f f i r m . 

ISSUES 

The issue i s compensability of the heart a t t a c k . Claimant contends t h a t the Referee e r r e d 
i n c o n c l u ding t h a t the employer had overcome the fireman's presumption by c l e a r and c o n v i n c i n g evidence. The 
employer argues t h a t the Referee should not have a p p l i e d the fireman's presumption, but t h a t even i f a p p l y i n g 
the presumption was proper, i t overcame the presumption by c l e a r and convin c i n g evidence. 

FINDINGS OF FACT AND ULTIMATE FACT 

Claimant worked as a f i r e f i g h t e r f o r t h i s employer f o r more than f i v e years. Before h i s 
h e a r t a t t a c k c laimant had been examined by doctors; these examinations revealed no evidence of a heart condi
t i o n which p r e e x i s t e d h i s employment. Claimant s u f f e r e d a heart a t t a c k o f f the j o b on J u l y 6, 1986. 

Claimant's work d i d not c o n t r i b u t e t o h i s heart a t t a c k . 

CONCLUSIONS OF LAW AND OPINION 

Former ORS 656.802(1)(b) and (2) i s a p p l i c a b l e t o t h i s case. I t provides t h a t i f a cla i m a n t has 
worked as a f i r e f i g h t e r f o r more than f i v e years and has had a ph y s i c a l examination a t time of h i r e or there
a f t e r which f a i l s t o reveal evidence of a p r e e x i s t i n g heart problem, then t h e h e a r t c o n d i t i o n i s presumed t o 
be a compensable occupational disease. The fireman's presumption has the weight of evidence. Wright v. 
SAIF. 289 Or 323 (1980). Under the a p p l i c a b l e s t a t u t e , the employer/insurer then has the burden of pr o v i n g 
by c l e a r and co n v i n c i n g evidence t h a t claimant's work d i d not cause h i s heart a t t a c k . 

The employer argues t h a t claimant d i d not have a complete p h y s i c a l so he has f a i l e d t o 
s a t i s f y one of the elements r e q u i r e d t o invoke t h i s presumption. The Referee found t h a t c laimant had s u f f i 
c i e n t l y s a t i s f i e d the p h y s i c a l examination element. We agree. While i t i s t r u e t h a t c laimant had no com
p l e t e p h y s i c a l examination, he d i d see doctors several times and those examinations r e v e a l e d no hea r t d i s 
ease. Of p a r t i c u l a r importance i s the f a c t t h a t claimant had a s t r e s s t e s t i n January 1986 which f a i l e d t o 
reveal any hea r t problems. Accordingly, we conclude t h a t the fireman's presumption i s a p p l i c a b l e . 

Claimant argues t h a t the Referee e r r e d i n concluding t h a t the o p i n i o n s of the t r e a t i n g 
p h y s i c i a n and two independent medical examiners are s u f f i c i e n t t o meet the c l e a r and co n v i n c i n g t e s t . We 
agree w i t h the Referee. The th r e e doctors a l l s t a t e t h a t the work d i d not cause t h e h e a r t a t t a c k . Despite 
c l a i m a n t ' s counsel's attempts t o weaken the p o s i t i o n s of the t r e a t i n g p h y s i c i a n and one of t h e independent 
examiners i n d e p o s i t i o n s , the opinions of the two doctors d i d not change. Furthermore, they c o n v i n c i n g l y ex
p l a i n e d the b a s i s f o r t h e i r o p i n i o n s . We conclude t h a t t h e i r o pinions p r o v i d e c l e a r and co n v i n c i n g evidence 
t h a t c l a i m a n t ' s work d i d not cause h i s heart a t t a c k . 

ORDER 

The Referee's order dated February 9, 1988 i s a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed 
$894, i s approved f o r counsel f o r the employer. 
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SUSIE F. RAGAN, Claimant WCB 83-09449 
Roberts, e t a l . , Defense Attorneys December 22, 1989 

Order on Review 
Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Braverman's or d e r t h a t upheld the s e l f - i n s u r e d employer's d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t w r i s t c o n d i t i o n . On 
r e v i e w , the i s s u e i s whether c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o her 1980 compensable i n j u r y and, i f so, 
whether her c o n d i t i o n has worsened s i n c e the l a s t award of 
compensation. 

The employer has moved f o r d i s m i s s a l o f c l a i m a n t ' s 
r e q u e s t f o r r e v i e w , c o n t e n d i n g t h a t she has "abandoned" her 
a p p e a l . The motion i s den i e d . Inasmuch as c l a i m a n t ' s request f o r 
r e v i e w has been s u b m i t t e d t i m e l y and s i n c e copies have been t i m e l y 
p r o v i d e d t o the o t h e r p a r t y t o the p r o c e e d i n g , we have 
j u r i s d i c t i o n t o c o n s i d e r t h i s case. See L i n n i e L. Lockwood, 
41-Van N a t t a 846, 847 ( 1 9 8 9 ) ( F a i l u r e t o submit an a p p e l l a n t ' s 
b r i e f and t o secure s u b s t i t u t e l e g a l counsel does not r e s u l t i n 
d i s m i s s a l o f request f o r review f o r "abandonment"). 

We t u r n t o the m e r i t s . A f t e r c o n d u c t i n g our review of 
the m e d i c a l and l a y evidence, we agree w i t h the Referee's u l t i m a t e 
c o n c l u s i o n t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t her c u r r e n t 
need f o r a r i g h t w r i s t f u s i o n i s c a u s a l l y r e l a t e d t o her 1980 
compensable r i g h t w r i s t i n j u r y . A c c o r d i n g l y , we a f f i r m and adopt 
t h a t p o r t i o n o f the Referee's o r d e r . I n so d o i n g , we render no 
o p i n i o n c o n c e r n i n g the Referee's d i s c u s s i o n o f res j u d i c a t a . 

ORDER 

The Referee's order dated J u l y 26, 1984 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , payable from the employer t o i t s c o u n s e l , i s 
approved, not t o exceed $1,000. 

DONALD C. R0SACKER, Claimant 
Vick & Gutzler, Claimant's Attorneys 
Tony P i z z u t i , Attorney 
Richard McGinty, Attorney 

Claimant r e q u e s t s r e v i e w of Referee Hayduke's or d e r t h a t 
s e t a s i d e the ord e r of the Workers' Compensation Department 
f i n d i n g t h a t t h e employer was a noncomplying employer. We d i s m i s s 
the r e q u e s t f o r r e v i e w f o r l a c k o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

On November 25, 1987, the D i r e c t o r i s s u e d Proposed and 
F i n a l Order; N o t i c e d e c l a r i n g t h a t N i k i t a A. Kaya was doing 
business as a s o l e p r o p r i e t o r s h i p , which was a noncomplying 
employer. On December 9, 1987, the employer requested a h e a r i n g 
on the N o t i c e o f Proposed and F i n a l Order. By l e t t e r dated 
December 1 1 , 1987, the SAIF C o r p o r a t i o n i n f o r m e d the employer t h a t 
c l a i m a n t ' s c l a i m had been accepted. No request f o r h e a r i n g was 
f i l e d w i t h r e s p e c t t o t h a t acceptance. A h e a r i n g was h e l d b e f o r e 
the Referee c o n c e r n i n g the D i r e c t o r ' s order o f noncompliance. 
Evidence was a d m i t t e d on the i s s u e o f noncompliance. T h e r e a f t e r , 
the Referee s e t as i d e the D i r e c t o r ' s o r d e r . The Referee's o r d e r 
concludes i n p a r t : -2405-
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"NOTICE TO ALL PARTIES: I f you are d i s s a t i s f i e d w i t h 
t h i s Order, you may, w i t h i n t h i r t y (30) days a f t e r the m a i l i n g 
date o f t h i s Order, reques t a re v i e w by the Worker's Compensation 
Board...." 

CONCLUSIONS OF LAW 

I f any p a r t y r e q u e s t s a h e a r i n g on a D i r e c t o r ' s proposed 
order r e g a r d i n g noncompliance or any o t h e r matter u n r e l a t e d t o a 
c l a i m , the Board a p p o i n t s a Referee t o h o l d a h e a r i n g . 
ORS 656.283(4); Heinz J. U. Sauerbrey, 37 Van Natta 1512 ( 1 9 8 5 ) . 
That i s the Board's o n l y i n v o l v e m e n t i n cases such as t h i s . When 
a Referee i s s u e s an o r d e r , i t i s the n a f i n a l o r der of the 
D i r e c t o r and must be appealed d i r e c t l y t o the Court of Appeals. 
ORS 656.740(4); ORS 183 . 4 8 0 ( 1 ) (2 ) ; see S t a n l e y W i l s o n , 
40 Van N a t t a 387 (198 8 ) . 

The employer's r e q u e s t f o r h e a r i n g r e l a t e d s o l e l y t o the 
issue of noncompliance. Because the Referee's order s o l e l y 
concerned the noncompliance i s s u e , the Board does not have 
j u r i s d i c t i o n over c l a i m a n t ' s r e q u e s t f o r r e v i e w . Since we l a c k 
j u r i s d i c t i o n t o rev i e w the Referee's o r d e r , the appeal must be 
dis m i s s e d . 

I t i s r e g r e t t a b l e t h a t the Referee's statement o f appeal 
r i g h t s may have m i s l e d the p a r t i e s . However, our j u r i s d i c t i o n i s 
s t a t u t o r y and an i n c o r r e c t statement o f appeal r i g h t s cannot 
expand or c o n t r a c t t h a t j u r i s d i c t i o n . See Gary O. Soderstrom, 
35 Van N a t t a 1710 (1 9 8 3 ) . 

A c c o r d i n g l y , the req u e s t f o r Board r e v i e w i s di s m i s s e d . 
MICHAEL P. STENASI, Claimant WCB 89-18752 & 88-17280 
Vick & Gutzler, Claimant's Attorneys December 22, 1989 
Rick Dawson (SAIF), Defense Attorney Order of Dismissal (Remanding) 
Nelson, e t a l . , Defense Attorneys 

The SAIF C o r p o r a t i o n has requested Board r e v i e w o f Referee 
S c h u l t z ' s order dated December 1, 1989. L i b e r t y Northwest Insurance 
C o r p o r a t i o n has moved t o d i s m i s s SAIF's r e q u e s t , c o n t e n d i n g t h a t 
j u r i s d i c t i o n r e s t s w i t h the Hearings D i v i s i o n . We agree. 
Consequently, we d i s m i s s and r e t u r n the case t o the Referee. 

FINDINGS OF FACT 
The Referee's order i s s u e d December 1 , 1989. On December 

11 , 1989, the Referee abated h i s order t o co n s i d e r L i b e r t y 
Northwest's motion f o r r e c o n s i d e r a t i o n . That same day, SAIF 
requested Board r e v i e w o f the Referee's o r d e r . 

CONCLUSIONS OF LAW 
Where sim u l t a n e o u s a c t s a f f e c t the v e s t i n g o f j u r i s d i c t i o n 

i n t h i s forum, i n the i n t e r e s t of a d m i n i s t r a t i v e economy and 
s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o the a c t t h a t r e s u l t s i n 
the r e s o l u t i o n of the c o n t r o v e r s y a t the lo w e s t p o s s i b l e l e v e l . 
James D. Whitney, 37 Van Na t t a 1463 (1985). 

Inasmuch as the Referee abated h i s order s i m u l t a n e o u s l y 
w i t h SAIF's request f o r Board r e v i e w , we s h a l l g i v e e f f e c t t o the 
abatement o r d e r . A c c o r d i n g l y , the request f o r review i s d i s m i s s e d 
as premature. The f i l e i s r e t u r n e d t o Referee S c h u l t z , who r e t a i n s 
j u r i s d i c t i o n f o r f u r t h e r c o n s i d e r a t i o n of t h i s case. 

IT IS SO ORDERED. 
-2406-



I n the Matter of the Compensation of 
KAREN WHEELER, Claimant 

ORDER ON REVIEW 
December 22, 1989 

WCB Case No. 87-00115 
K i r k p a t r i c k & Z e i t z , Claimant Attorneys 

Roberts, et a l . Defense Attorneys 

Reviewed by Board Members Nichols and B r i t t i n g h a m . 

Claimant requests review of t h a t p o r t i o n of Referee Podnar's order t h a t a f f i r m e d awards by 
Det e r m i n a t i o n Order and s t i p u l a t i o n of 50 percent (160 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back c o n d i t i o n . The issue on review i s extent of permanent d i s a b i l i t y f o l l o w i n g a g g r a v a t i o n , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt the Referee's f i n d i n g s w i t h the f o l l o w i n g supplementation. 

Claimant complained of r i g h t leg and knee pain as e a r l y as 1983, and of r i g h t s i d e p a i n i n 
1984. 

The s t i p u l a t i o n referenced i n paragraph s i x , page two of the Referee's order was signed i n 

February 1985. 

FINDINGS OF ULTIMATE FACT 

The February 1985 s t i p u l a t i o n was claimants l a s t arrangement of compensation. 

Claimant has not sustained permanent diminished earning c a p a c i t y s i n c e the February 1985 
s t i p u l a t i o n . 

CONCLUSIONS OF LAW AND OPINION 
The Board adopts the Referee's conclusions and o p i n i o n w i t h the f o l l o w i n g supplementation. 

The Referee concluded t h a t claimant had sustained a compensable aggravation of her low back condi
t i o n , and the s e l f - i n s u r e d employer i s not c o n t e s t i n g t h a t r u l i n g . Therefore, claimant has e s t a b l i s h e d a t 
l e a s t a temporary worsening of her c o n d i t i o n since the l a s t arrangement of compensation by s t i p u l a t i o n i n 
February 1985. She must now prove t h a t her worsening i s permanent. so t h a t she i s e n t i t l e d t o r e e v a l u a t i o n 
of her permanent d i s a b i l i t y award. Stepp v. SAIF. 304 Or 375 (1987). The Referee concluded t h a t c l a i m a n t 
had not c a r r i e d her burden of proof on t h i s issue. We do not e n t i r e l y agree w i t h the Referee's a n a l y s i s , but 
we a f f i r m h i s u l t i m a t e r u l i n g . 

L i k e the Referee, we gi v e l i t t l e weight t o claimant's testimony regarding her s u b j e c t i v e 
c o m p l a i n t s . However, we do so f o r a d i f f e r e n t reason. The Referee concluded t h a t c l a i m a n t ' s testimony was 
c r e d i b l e , but not persuasive. We conclude t h a t claimant was n e i t h e r c r e d i b l e nor persuasive. She t e s t i f i e d 
t h a t 
she f i r s t began exp e r i e n c i n g r i g h t s i d e / l e g pain sometime a f t e r 1985. However, the medical r e c o r d i n d i c a t e s 
t h a t c laimant complained of r i g h t leg and knee pain as e a r l y as 1983, and of r i g h t s i d e p a i n i n 1984. 
Furthermore, c l a i m a n t ' s a l l e g e d onset of r i g h t s i d e / l e g pain a f t e r 1985 i s not supported by the medical 
r e c o r d . Claimant was examined by Dr. Nelson, D.O., i n August 1986, and by Dr. Baum, D.O., i n August 1987. 
At n e i t h e r of these examinations d i d she make any reference t o r i g h t s i d e / l e g p a i n . Dr. Nelson found her 
c o n d i t i o n r a d i o l o g i c a l l y unchanged from s t u d i e s done i n 1982 and 1983. Dr. Baum found claimant t o be medi
c a l l y s t a t i o n a r y . For these reasons, we gi v e l i t t l e weight t o claimant's testimony r e g a r d i n g her s u b j e c t i v e 
complaints. 

We a l s o g i v e l i t t l e weight t o the medical evidence supporting claimant's p o s i t i o n . The o n l y medical 
o p i n i o n s u p p o r t i n g a worsening i s from t r e a t i n g p h y s i c i a n Leveque, D.O. I n November 1986, he opined t h a t 
c l aimant had experienced a progressive worsening of her c o n d i t i o n . However, h i s l i c e n s e t o p r a c t i c e medicine 
i n t h i s s t a t e has been revoked, and he has been placed on a ten-year p r o b a t i o n p e r i o d . Furthermore, h i s 
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o p i n i o n i s based on claimant's r e p o r t of her s u b j e c t i v e complaints, which i s n e i t h e r c r e d i b l e nor persuasive. 
For these reasons, Dr. Leveque's o p i n i o n i s e n t i t l e d t o l i t t l e weight. See Phi I l i p J. B a r r e t t . 38 Van Natta 
436, 439 (1986). 

We, t h e r e f o r e , conclude t h a t claimant has not demonstrated a permanent worsening of her 
c o n d i t i o n s i n c e t h e February 1985 s t i p u l a t i o n . A ccordingly, we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l aimant i s not e n t i t l e d t o r e e v a l u a t i o n of her permanent d i s a b i l i t y . 

ORDER 

The Referee's order dated September 29, 1987 i s a f f i r m e d . The Board approves a c l i e n t - p a i d 
f e e , not t o exceed $765. 

DEBRA L. STOWELL-KING, Claimant WCB 87-18325 & 87-13263 
Royce, et a l . , Claimant's Attorneys December 26, 1989 
T e r r a l l & M i l l e r , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 
Reviewed by Board Members Myers and C u s h i n g . 

J a n t z e n , I n c . , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w of 
R e f e r e e Hoguet's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s c l a i m f o r her l e f t c a r p a l t u n n e l syndrome; and 
( 2 ) upheld L i b e r t y N o r t h w e s t ' s d e n i a l of c l a i m a n t ' s c l a i m f o r the 
same c o n d i t i o n . On r e v i e w the i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the R e f e r e e ' s F i n d i n g s of F a c t w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t f i l e d a c l a i m i n F e b r u a r y , 1983, c o n t e n d i n g t h a t her 
r i g h t hand p a i n and s w e l l i n g was r e l a t e d to her work a c t i v i t i e s as a 
power sewing machine o p e r a t o r f o r J a n t z e n . The c l a i m was a c c e p t e d 
i n A p r i l , 1987. A r i g h t c a r p a l t u n n e l d e c o m p r e s s i o n was performed 
on May 12, 1983. By D e t e r m i n a t i o n Order of March 5, 1984, c l a i m a n t 
r e c e i v e d 5 p e r c e n t (7.5 d e g r e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r 
l o s s of her r i g h t f o r e a r m . An October 3, 1985, s t i p u l a t i o n 
i n c r e a s e d t h i s award t o 15 p e r c e n t . 

On A p r i l 1, 1987, c l a i m a n t began working f o r L i b e r t y ' s i n s u r e d 
a s a C e r t i f i e d N u r s e ' s A s s i s t a n t . She worked 40 hours a week c a r i n g 
f o r i n v a l i d p a t i e n t s which i n v o l v e d r i g o r o u s arm and hand movements 
— l i f t i n g p a t i e n t s , many of them heavy, from beds to w h e e l c h a i r s t o 
t o i l e t s and back to beds, and making 20 or more beds a day. On 
June 2, 1987, c l a i m a n t f i l e d an 801 Form d e s c r i b i n g an i n j u r y to her 
" l e f t arm/hand," s t a t i n g t h a t i t was a r e c u r r e n c e of " o l d i n j u r y i n 
83," and t h a t i t happened w h i l e " l i f t i n g + h a n d l i n g p a t i e n t s . " 
( E x . 5 9 ) . At t h a t time, c l a i m a n t e x p e r i e n c e d e x c r u c i a t i n g p a i n i n 
her l e f t hand r a d i a t i n g up through her l e f t s h o u l d e r w h i l e l i f t i n g a 
p a t i e n t . T h i s was the f i r s t time t h a t she had e v e r e x p e r i e n c e d such 
p a i n i n her l e f t s h o u l d e r ( T r . 3 0 ) . 

C l a i m a n t ' s f a m i l y p h y s i c i a n performed nerve c o n d u c t i o n s t u d i e s 
and r e q u e s t e d the r e o p e n i n g of her c l a i m and a u t h o r i z a t i o n f o r a 
l e f t c a r p a l t u n n e l r e l e a s e i n June, 1987. ( E x . 61A-2). Dr. B u t t o n , 
on August 10, 1987, d i a g n o s e d the c o n d i t i o n as symptomatic l e f t 
c a r p a l t u n n e l syndrome. ( E x . 6 2 - 3 ) . Because of her l e f t hand/arm 
c o n d i t i o n , c l a i m a n t was not a b l e to r e t u r n to work f o r L i b e r t y ' s 
i n s u r e d . ( T r . 1 8 ) . L e f t c a r p a l t u n n e l r e l e a s e was performed on 
F e b r u a r y 24, 1988. 
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Both c a r r i e r s denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t arm 
c l a i m . No or d e r d e s i g n a t i n g a pa y i n g agent p u r s u a n t t o ORS 656.307 
i s s u e d . However, a t the h e a r i n g the c a r r i e r s conceded the 
c o m p e n s a b i l i t y of the c l a i m . 

C laimant e x p e r i e n c e d some l e f t hand and arm problems w h i l e 
w o r k i n g f o r J a n t z e n . (Ex. 1 1 - 5 ) . I n a d d i t i o n , Dr. Nathan, a hand 
surgeon, noted t h a t c l a i m a n t ' s l e f t hand was showing evidence o f 
c a r p a l t u n n e l disease i n May, 1983. (Ex. 1 5 - 3 ) . However, Cl a i m a n t 
s u f f e r e d no d i s a b i l i t y nor r e c e i v e d t r e a t m e n t f o r her l e f t hand 
p r i o r t o f i l i n g her June, 1987 c l a i m w h i l e L i b e r t y ' s i n s u r e d was on 
r i s k . 

Dr. B u t t o n , M.D., a hand surgeon, e v a l u a t e d the c l a i m a n t ' s 
c o n d i t i o n i n August, 1987. Dr. Nathan, M.D., a hand surgeon, who 
had examined c l a i m a n t back i n 1983, reexamined c l a i m a n t i n October, 
1987. 

ULTIMATE FINDING OF FACT 

Cla i m a n t ' s l e f t hand/arm c o n d i t i o n became d i s a b l i n g i n June, 
1987, w h i l e she worked f o r L i b e r t y ' s i n s u r e d . 

C l a i m a n t ' s employment a t bot h Jantzen and L i b e r t y ' s i n s u r e d were 
each capable o f ca u s i n g c l a i m a n t ' s need f o r medical t r e a t m e n t and 
d i s a b i l i t y f o r her l e f t c a r p a l t u n n e l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t had s u s t a i n e d a l e f t c a r p a l 
t u n n e l c o n d i t i o n from her employment a t Jantzen.. The Referee h e l d 
t h a t c l a i m a n t ' s work exposure a t L i b e r t y ' s i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening o f c l a i m a n t ' s u n d e r l y i n g 
l e f t c a r p a l t u n n e l c o n d i t i o n , b u t t h a t c l a i m a n t ' s symptoms 
reappeared a f t e r she s t a r t e d w o r k i n g f o r L i b e r t y ' s i n s u r e d and t h a t 
her subsequent employment produced a symptomatic episode. 

I f we are convinced t h a t c l a i m a n t ' s l e f t c a r p e l t u n n e l 
d i s a b i l i t y was caused by the suc c e s s i v e w o r k - r e l a t e d c o n d i t i o n s b u t 
are unconvinced t h a t any one employment i s the more l i k e l y cause o f 
her d i s a b i l i t y , then the l a s t employment p r o v i d i n g such c o n d i t i o n s 
i s deemed t o have caused the d i s a b i l i t y . Bracke v. Baza'r, 293 Or 
239 ( 1 9 8 2 ) . The onset o f d i s a b i l i t y i s the t r i g g e r i n g date f o r 
d e t e r m i n a t i o n o f which employer i s the " l a s t p o t e n t i a l l y c a u s a l 
employer." Bracke v. Baza'r, 293 Or a t p. 248. I n or d e r t o s h i f t 
r e s p o n s i b i l i t y t o an e a r l i e r employer, i t must be e s t a b l i s h e d t h a t 
the work c o n d i t i o n s w i t h the e a r l i e r employer were the s o l e cause or 
t h a t i t was i m p o s s i b l e f o r work c o n d i t i o n s w i t h the l a s t employer t o 
have caused the d i s a b i l i t y . FMC Corp. v. L i b e r t y Mutual I n s . Co., 
70 Or App 370 ( 1 9 8 4 ) , c l a r i f i e d , 73 Or App 223 ( 1 9 8 5 ) . 

A f t e r c o n d u c t i n g our r e v i e w of the medical and l a y e v i d e n c e , we 
are not persuaded t h a t e i t h e r employment exposure was the more 
l i k e l y cause o f c l a i m a n t ' s l e f t w r i s t d i s a b i l i t y . What i s more, the 
med i c a l r e p o r t s and c l a i m a n t ' s t e s t i m o n y s u p p o r t the c o n c l u s i o n t h a t 
c l a i m a n t ' s employment c o n d i t i o n s a t Jantzen were capable o f ca u s i n g 
c l a i m a n t ' s l e f t hand/arm problem which was e v e n t u a l l y diagnosed as 
l e f t c a r p a l t u n n e l syndrome. Moreover, c l a i m a n t ' s employment a t 
L i b e r t y ' s i n s u r e d a l s o exposed her t o c o n d i t i o n s t h a t c o u l d have 
caused the l e f t c a r p a l t u n n e l syndrome. 
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Inasmuch as we are not persuaded t h a t e i t h e r one of c l a i m a n t ' s 
w o r k - r e l a t e d exposures was more l i k e l y t o have caused her d i s a b i l i t y 
t han the o t h e r , we t u r n t o a d e t e r m i n a t i o n o f which employer i s the 
" l a s t p o t e n t i a l l y c a u s a l employer." As p r e v i o u s l y n o t e d , the key 
event f o r d e t e r m i n i n g r e s p o n s i b i l i t y i n an o c c u p a t i o n a l d i s e a s e 
s e t t i n g i s the date of d i s a b i l i t y . Bracke, su p r a , 293 Or a t 247-49 
( 1 9 8 2 ) . Here, c l a i m a n t was d i s a b l e d as of June 2, 1987, when she 
was r e l e a s e d from work as a r e s u l t of e x c r u c i a t i n g p a i n i n her l e f t 
hand. T h e r e a f t e r , she was unable t o work because of her l e f t c a r p a l 
t u n n e l s u r g e r y . Thus, L i b e r t y ' s i n s u r e d , which p r o v i d e d c o n d i t i o n s 
capable o f ca u s i n g c l a i m a n t ' s l e f t c a r p a l t u n n e l syndrome, was the 
l a s t p o t e n t i a l l y c a u s a l employer. 

L i b e r t y contends t h a t the onset o f d i s a b i l i t y f o r c l a i m a n t ' s 
l e f t w r i s t o c c u r r e d w h i l e c l a i m a n t was wo r k i n g f o r Ja n t z e n . 
S p e c i f i c a l l y , L i b e r t y a s s e r t s t h a t c l a i m a n t sought medical t r e a t m e n t 
f o r her l e f t w r i s t c o m p l a i n t s and r e c e i v e d a d i a g n o s i s o f b i l a t e r a l 
c a r p a l t u n n e l syndrome. We d i s a g r e e w i t h L i b e r t y ' s c o n t e n t i o n s . 

To b e g i n , a l t h o u g h the med i c a l r e c o r d c o n t a i n s an o c c a s i o n a l 
r e f e r e n c e t o l e f t w r i s t c o m p l a i n t s w h i l e c l a i m a n t was w o r k i n g f o r 
Ja n t z e n , no s p e c i f i c t r e a t m e n t f o r the c o m p l a i n t s i s mentioned. I n 
any e v e n t , the date a c l a i m a n t f i r s t sought medical t r e a t m e n t i s 
r e l e v a n t i n d e t e r m i n i n g a d i s a b i l i t y date o n l y where the d i s a b i l i t y 
has not r e s u l t e d i n time l o s s . I n k l e y v. Fo r e s t F i b e r P r o d u c t s 
Corp., 288 Or 307 ( 1 9 8 0 ) ; SAIF v. Carey, 63 Or App 68 ( 1 9 8 3 ) . 
Inasmuch as c l a i m a n t f i r s t l o s t time from work as a r e s u l t o f l e f t 
w r i s t d i s a b i l i t y i n June, 1987, we conclude t h a t t h a t i s the date of 
d i s a b i l i t y f o r purposes o f d e t e r m i n i n g r e s p o n s i b i l i t y f o r the c l a i m . 

Since c l a i m a n t ' s work a c t i v i t i e s w i t h L i b e r t y ' s i n s u r e d c o u l d 
have caused her l e f t c a r p a l t u n n e l syndrome and because she d i d not 
become d i s a b l e d u n t i l she engaged i n such a c t i v i t i e s , we f i n d t h a t 
L i b e r t y ' s i n s u r e d was the l a s t p o t e n t i a l l y c a u s a l employer. 
A c c o r d i n g l y , L i b e r t y ' s i n s u r e d i s deemed t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s l e f t c a r p a l syndrome c l a i m . 

ORDER 

The Referee's o r d e r , dated June 10, 1988, i s r e v e r s e d . 
Jantzen's d e n i a l i s r e i n s t a t e d and upheld. L i b e r t y Northwest's 
d e n i a l i s s e t a s i d e and L i b e r t y s h a l l process the c l a i m a c c o r d i n g t o 
law. The Board approves a c l i e n t - p a i d f e e , not t o exceed $773 
payable f r o m L i b e r t y Northwest t o i t s c o u n s e l . The Board approves a 
c l i e n t - p a i d fee not t o exceed $3,853, payable from Jantzen t o i t s 
c o u n s e l . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed fee of $50, t o be p a i d by L i b e r t y Northwest. 

KATHLEEN M. DAVIS, Claimant WCB-87-17179 
Leistner, et a l . , Claimant's Attorneys December 27, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Howell and Speer. 

Claimant r e q u e s t s review o f Referee L i v e s l e y ' s o r d e r 
t h a t : ( 1 ) upheld t he i n s u r e r ' s d e n i a l of her c l a i m f o r a r i g h t 
knee c o n d i t i o n ; and ( 2 ) d e c l i n e d t o assess a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r a l l e g e d unreasonably d e n i a l . The 
is s u e s on r e v i e w are c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m . 
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FINDINGS OF FACT 

We adopt the Referee's " F i n d i n g s of Fact" w i t h the 
e x c e p t i o n o f the f i n d i n g r e g a r d i n g c l a i m a n t ' s r e l i a b i l i t y as a 
w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t was not a r e l i a b l e 
w i t n e s s based upon a l l e g e d " g r e a t i n c o n s i s t e n c i e s " between 
c l a i m a n t ' s d e p i c t i o n of her r i g h t knee c o n d i t i o n and the h i s t o r i e s 
g i v e n t o the d o c t o r s . On r e v i e w , c l a i m a n t argues t h a t the Board 
s h o u l d r e j e c t the Referee's f i n d i n g r e g a r d i n g her u n r e l i a b i l i t y . 

However, we conclude t h a t we need not address t he 
r e l i a b i l i t y q u e s t i o n because, even a c c e p t i n g c l a i m a n t ' s t e s t i m o n y 
as r e l i a b l e , c l a i m a n t ' s evidence i s i n s u f f i c i e n t t o s u s t a i n her 
burden o f p r o v i n g c o m p e n s a b i l i t y . I n t h i s r e g a r d , the o n l y 
p h y s i c i a n whose o p i n i o n s u p p o r t s her c l a i m i s Dr. Orwick. He 
s t a t e d t h a t "[m]y o p i n i o n i s t h a t more than l i k e l y her r i g h t knee 
p a i n i s due t o an over use phenomenon r e l a t e d t o her j o b . " 

The Referee r e j e c t e d Dr. Orwick*s o p i n i o n , i n p a r t , on 
the b a s i s o f h i s c o n c l u s i o n t h a t Dr. Orwick's o p i n i o n i s 
i n s u f f i c i e n t t o e s t a b l i s h the r e q u i s i t e c a u s a l r e l a t i o n s h i p . We 
agree. While i t i s c l e a r t h a t Dr. Orwick b e l i e v e s c l a i m a n t ' s work 
t o be a c o n t r i b u t i n g f a c t o r t o her c o n d i t i o n , i t i s u n c l e a r 
whether he f e l t t h a t c l a i m a n t ' s work was the "major cause" o f t h a t 
c o n d i t i o n . And y e t , i n order t o e s t a b l i s h the c o m p e n s a b i l i t y of 
her c l a i m , i t i s necessary f o r c l a i m a n t t o prove t h a t her work 
a c t i v i t i e s and exposures were the major cause of the onset or a 
worsening o f her c o n d i t i o n . See former ORS 656 . 802(1 ) ( a ) ; 
D e t h l e f s v. Hyster Co., 295 Or 298, 310 (198 3 ) . 

I n a d d i t i o n , Dr. Orwick d i d not f i r s t examine c l a i m a n t 
u n t i l t h r e e months f o l l o w i n g the onset of her c o n d i t i o n . He the n 
based h i s o p i n i o n upon a h i s t o r y o f " q u i t e a b i t o f s q u a t t i n g and 
k n e e l i n g . " The evidence does not e s t a b l i s h t h a t c l a i m a n t d i d any 
k n e e l i n g d u r i n g the day. I n a d d i t i o n , based upon c l a i m a n t ' s 
s t a t e m e n t s , on average she s q u a t t e d f o u r or fewer times per work 
hour. I n a d d T t i o n , Dr. Orwick's r e p o r t does not i n d i c a t e any 
awareness of c l a i m a n t ' s o f f - w o r k a c t i v i t i e s . T h e r e f o r e , we a r e 
unable t o f i n d t h a t Orwick had an a c c u r a t e u n d e r s t a n d i n g o f e i t h e r 
c l a i m a n t ' s work or her o f f - w o r k a c t i v i t i e s . Consequently, h i s 
o p i n i o n r e g a r d i n g c a u s a t i o n l a c k s p e r s u a s i v e n e s s . Somers v. SAIF, 
77 Or App 259, 263 (198 6 ) . 

By c o n t r a s t , Dr. Schroeder examined c l a i m a n t c l o s e r i n 
tim e t o the onset of her symptoms. He i s an o r t h o p e d i c surgeon. 
Claimant was r e f e r r e d t o him by her t r e a t i n g p h y s i c i a n , 
Dr. Jones. Schroeder opined s e v e r a l times t h a t c l a i m a n t ' s 
c o n d i t i o n was u n r e l a t e d t o her work a c t i v i t i e s . Dr. Jones 
i n d i c a t e d t h a t he would d e f e r t o Dr. Schroeder's o p i n i o n w i t h 
r e g a r d t o c l a i m a n t ' s knee c o n d i t i o n . 

I n l i g h t of the r e l a t i v e unpersuasiveness o f 
Dr. Orwick's o p i n i o n , and the c o n t r a r y o p i n i o n o f Dr. Schroeder, 
we conclude t h a t c l a i m a n t has f a i l e d t o s u s t a i n her burden of 
p r o o f . 
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ORDER 

The Referee's order dated May 5, 1988 i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d f e e , not t o exceed $1,248. 

SANTOS ESPINOSA, Claimant WCB 87-13803 
Vick & Gutzler, Claimant's Attorneys December 27, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee H e t t l e ' s o r d e r t h a t g r a n t e d c l a i m a n t an award of permanent 
t o t a l d i s a b i l i t y , whereas p r i o r D e t e r m i n a t i o n Orders awarded a 
t o t a l of 75 p e r c e n t (112.5 degrees) scheduled permanent d i s a b i l i t y 
f o r l o s s o f use of the l e f t f o r e a r m . On r e v i e w , the is s u e i s 
permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , a 4 2 - y e a r - o l d former t r e e t r i m m e r , was s t r u c k 
i n the l e f t arm by a c h a i n saw i n June, 1979, r e s u l t i n g i n a 
compensable i n j u r y . The i n j u r y caused e x t e n s i v e nerve damage. 
P l a s t i c and r e c o n s t r u c t i v e s u r g e r y was performed by Drs. J a r r e t t 
and Schachner, surgeons. The s u r g e r y a l s o i n v o l v e d the 
i m p l a n t a t i o n o f a p l a t e i n c l a i m a n t ' s f o r e a r m and w r i s t t o f i x a t e 
the u l n a . D e s p i t e the s u r g e r y , c l a i m a n t was l e f t w i t h a "claw" 
hand. A f t e r s e v e r a l months o f p h y s i c a l t h e r a p y , h i s l e f t arm and 
hand became m e d i c a l l y s t a t i o n a r y i n February, 1985. 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m i n A p r i l , 
1980, w i t h an award of 50 p e r c e n t scheduled permanent d i s a b i l i t y 
f o r the l o s s of use or f u n c t i o n o f the l e f t arm. 

I n December, 1983, c l a i m a n t began t o t r e a t w i t h an 
o r t h o p e d i s t , Dr. Morales. EMG s t u d i e s r e v e a l e d complete 
d e n e r v a t i o n of some muscles i n the l e f t hand. Claimant had 
weakness and a t r o p h y i n a l l o t h e r muscles o f the l e f t f o r e a r m and 
hand, a claw d e f o r m i t y of the l e f t hand, no motor or sensory 
f u n c t i o n o f the u l n a r nerve below the fo r e a r m and reduced 
s u b j e c t i v e s e n s a t i o n i n the median nerve (ex. 18, 20 & 2 7 ) . 

C l a i m a n t ' s c l a i m was not reopened f o r time l o s s b u t , i n 
A p r i l , 1984, a D e t e r m i n a t i o n Order awarded an a d d i t i o n a l 25 
pe r c e n t scheduled permanent d i s a b i l i t y , f o r a t o t a l award o f 75 
p e r c e n t . That D e t e r m i n a t i o n Order was a f f i r m e d by a June, 1984, 
D e t e r m i n a t i o n Order. 

I n J u l y , 1984, c l a i m a n t f r a c t u r e d h i s l e f t r a d i u s . 
Dr. Spady, an o r t h o p e d i s t , p l a c e d c l a i m a n t i n an arm c a s t . The 
f o l l o w i n g month, c l a i m a n t began t o t r e a t w i t h Dr. Layman, a 
p l a s t i c surgeon. To improve the sensory a b i l i t y i n c l a i m a n t ' s 
s m a l l and r i n g f i n g e r s , Layman performed u l n a r nerve g r a f t s u r g e r y 
i n September, 1984. Claimant e x p e r i e n c e d r e g e n e r a t i o n of the 
u l n a r nerve, i n t o t h e palm of h i s hand, but not i n t o h i s f i n g e r s 
(ex. 33-50). 

V o c a t i o n a l e v a l u a t i o n was undertaken i n A p r i l , 1985, a t 
the C a l l a h a n Center. I n i t i a l e x a m i n a t i o n s a t the Center r e v e a l e d 
l i m i t e d work s k i l l s , a slow work pace, and a need f o r a h i g h 
amount of employer a s s i s t a n c e and s t r u c t u r e . I n October, 1985, 
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r e t u r n - t o - w o r k e f f o r t s were commenced by Norma M a t i a s , a 
v o c a t i o n a l c o u n s e l o r . 

I n the F a l l o f 1985, Layman r e f e r r e d c l a i m a n t t o 
Dr. Young, an o r t h o p e d i s t . Young performed a d d i t i o n a l s u r g e r y i n 
June, 1987, t o remove t he broken p l a t e . He d e c l i n e d , however, t o 
s u r g i c a l l y r e p a i r the non-union of the l e f t u l n a i n s o f a r as 
c l a i m a n t ' s f o r e a r m p a i n had n e a r l y r e s o l v e d . The f o l l o w i n g month, 
c l a i m a n t ' s l e f t arm and hand c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y . An August, 1987, D e t e r m i n a t i o n Order awarded no 
a d d i t i o n a l scheduled permanent d i s a b i l i t y , beyond the 75 p e r c e n t 
p r e v i o u s l y awarded. 

CONCLUSIONS OF LAW 

F i n d i n g t h a t c l a i m a n t had e s t a b l i s h e d a permanent 
worsening o f h i s l e f t arm/hand c o n d i t i o n , the Referee g r a n t e d an 
award o f permanent t o t a l d i s a b i l i t y . We d i s a g r e e . 

When the i s s u e o f permanent t o t a l d i s a b i l i t y i s b e f o r e 
the t r i e r of f a c t by way of a worker's compensable a g g r a v a t i o n 
t h a t has r e s u l t e d i n a r e d e t e r m i n a t i o n o f h i s permanent 
d i s a b i l i t y , as here, the t r i e r of f a c t must i n i t i a l l y c o n s i d e r 
whether the worker has proven a permanently worsened c o n d i t i o n 
s i n c e the l a s t arrangement of compensation. Stepp v. SAIF, 
304 Or 375 ( 1 9 8 7 ) . 

We are not persuaded t h a t the medical and l a y evidence 
e s t a b l i s h e s a permanent worsening of c l a i m a n t ' s c o n d i t i o n s i n c e 
the June, 1984, arrangement o f compensation. He i s , t h e r e f o r e , 
not e n t i t l e d t o an award of permanent t o t a l d i s a b i l i t y . 

Claimant had a s e v e r e l y d i s a b l e d l e f t f o r e a r m and hand 
b e f o r e the l a s t arrangement of compensation; i . e . , the June, 1984, 
D e t e r m i n a t i o n Order. I n September, 1984, Dr. Layman g r a f t e d 
c l a i m a n t ' s severed l e f t u l n a r nerve. Claimant s u b s e q u e n t l y 
e x p e r i e n c e d a r e g e n e r a t i o n o f s i x inches or more of t h a t nerve. 
I m m e d i a t e l y b e f o r e the August 1987 D e t e r m i n a t i o n Order i s s u e d , 
c l a i m a n t had a near complete r e s o l u t i o n o f l e f t f o r e a r m p a i n . His 
g e n e r a l l e f t f o r e a r m and hand c o n d i t i o n was o t h e r w i s e unchanged, 
a l t h o u g h t e s t s f o r ranges o f arm, w r i s t , and f i n g e r motions showed 
v a r i a b l e improvement or worsening a t v a r i o u s times (compare Exs. 
29, 35, 54 & 8 2 ) . Moreover, a l t h o u g h c l a i m a n t t e s t i f i e d as t o h i s 
p r e s e n t c o n d i t i o n , he made no comparison t o h i s c o n d i t i o n i n June, 
1984. We have no p e r s u a s i v e b a s i s f o r f i n d i n g a permanent 
worsening of s u b j e c t i v e symptoms r e s u l t i n g from h i s compensable 
i n j u r y . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has not met the 
t h r e s h o l d r e q u i r e m e n t of p r o v i n g a permanently worsened c o n d i t i o n 
s i n c e the l a s t arrangement o f compensation. He i s , t h e r e f o r e , not 
e n t i t l e d t o a d d i t i o n a l permanent d i s a b i l i t y compensation. 

ORDER 

The Referee's o r d e r , dated October 27, 1988, i s 
r e v e r s e d . I n l i e u o f the Referee's award o f permanent t o t a l 
d i s a b i l i t y , the August 31, 1987, D e t e r m i n a t i o n Order i s a f f i r m e d . 
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KAREN L. NICKOLS, Claimant WCB 87-12634 & 87-14706 
Black, et a l . , Claimant's Attorneys December 27, 1989 
Nelson, et a l . , Defense Attorneys Order on Review 
Cowling & Heysell, Defense Attorneys 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w of those p o r t i o n s of Referee 
Emerson's or d e r t h a t : ( 1 ) s e t as i d e i t s "new i n j u r y " d e n i a l f o r 
c l a i m a n t ' s low back c o n d i t i o n ; and ( 2 ) awarded c l a i m a n t ' s a t t o r n e y 
an assessed f e e f o r s e t t i n g a s i d e i t s d e n i a l . On r e v i e w , t h e 
iss u e s a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the order of the Referee 
w i t h the f o l l o w i n g comment. The i n s u r e r i n t h i s case i s the 
c a r r i e r f o r both employers. P r i o r t o the h e a r i n g , the i n s u r e r 
r e s c i n d e d i t s a g g r a v a t i o n d e n i a l on b e h a l f of the e a r l i e r 
employer. Inasmuch as i t s r e s c i s s i o n r e s u l t e d i n an acceptance o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , the i n s u r e r argues t h a t c l a i m a n t was 
estopped from p r o c e e d i n g t o h e a r i n g and a t t e m p t i n g t o prove a "new 
i n j u r y " a g a i n s t the l a t e r employer. We, l i k e the Referee, 
d i s a g r e e w i t h the i n s u r e r ' s argument. 

The Hearings D i v i s i o n has j u r i s d i c t i o n over any m a t t e r 
c o n c e r n i n g a c l a i m . ORS 6 5 6 . 2 8 3 ( 1 ) . There i s no d i s p u t e t h a t 
c l a i m a n t f i l e d a c l a i m a g a i n s t the l a t e r employer and re q u e s t e d a 
h e a r i n g f r o m i t s d e n i a l . F u r t h e r m o r e , by proc e e d i n g t o h e a r i n g 
under a "new i n j u r y " t h e o r y , a new f i v e year p e r i o d of a g g r a v a t i o n 
r i g h t s , ORS 656 .273( 4 ) ( a ) , and a h i g h e r temporary d i s a b i l i t y r a t e 
were a t s t a k e . (See Order i s s u e d p u r s u a n t t o ORS 656.307; 
OAR 4 3 8 - 6 0 - 1 8 0 ( 1 2 ) . ) A c c o r d i n g l y , c l a i m a n t was not p r o c e d u r a l l y 
b a r r e d from l i t i g a t i n g her r e q u e s t f o r h e a r i n g a s s e r t i n g a "new 
i n j u r y " c l a i m . 

T u r n i n g t o the a t t o r n e y fee m a t t e r , c l a i m a n t ' s a t t o r n e y 
requested a h e a r i n g t o c h a l l e n g e both the a g g r a v a t i o n and "new 
i n j u r y " d e n i a l s . T h e r e a f t e r , an ORS 656.307 o r d e r i s s u e d . An 
assessed f e e may be awarded f o r s e r v i c e s rendered p r i o r t o the 
issuance o f a "307 o r d e r . " Mark F. G i l e s , 41 Van Natta 245 
( 1 9 8 9 ) . Here, we conclude t h a t the Referee's award of a $300 
assessed f e e was a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r , dated A p r i l 28, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the i n s u r e r t o 
i t s a t t o r n e y r e p r e s e n t i n g Medford School D i s t r i c t No. 549C, not t o 
exceed $422. 

JAMES D. TATE, Claimant WCB 86-18044 
Charles Maier, Claimant's Attorney December 27, 1989 
Rick Dawson (SAIF), Defense Attorney Order on Reconsideration 

The SAIF C o r p o r a t i o n has requeste d r e c o n s i d e r a t i o n o f 
t h a t p o r t i o n o f our December 7, 1989, Order on Review t h a t , i n t e r 
a l i a , a f f i r m e d t h e Referee's award of an assessed a t t o r n e y f e e f o r 
i t s unreasonable l a t e acceptance o f c l a i m a n t ' s low back 
c o n d i t i o n . S p e c i f i c a l l y , SAIF c i t e s t o E l l i s v. McCall 
I n s u l a t i o n , 308 Or 74 (1989) and L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) , and p o i n t s o u t t h a t these cases i s s u e d "subsequent t o the 
b r i e f i n g i n t h i s case." 
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We d e c l i n e t o address the m e r i t s o f whether the 
Referee's award o f an assessed fee was proper under e i t h e r E l l i s 
or L l o y d L. C r i p e . We do so on p r o c e d u r a l grounds. That i s , SAIF 
c o n f i n e d i t s argument on Board r e v i e w t o the is s u e of the 
assessment o f a p e n a l t y . Absent from i t s b r i e f , i s any argument 
or c o n t e n t i o n t h a t the Referee e r r e d i n awarding an assessed f e e . 
Moreover, the E l l i s d e c i s i o n i s s u e d s e v e r a l months p r i o r t o our 
December 7, 1989, o r d e r . L l o y d L. C r i p e f o l l o w e d the Court's 
d e c i s i o n i n E l l i s . SAIF d i d not submit any supplemental argument 
t o the Board a f t e r E l l i s , w h i l e t h i s case was pending r e v i e w . 

Under such c i r c u m s t a n c e s , we d e c l i n e t o e n t e r t a i n an 
is s u e t h a t was r a i s e d i n the f i r s t i n s t a n c e on r e c o n s i d e r a t i o n 
a f t e r t h e issuance o f our December 7, 1989, o r d e r . 

A c c o r d i n g l y , our December 7, 1989, order i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our December 7, 1989, order i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 
MICHAEL P. DILWORTH, Claimant WCB 87-11891 & 87-08866 
Pozzi, Wilson, et a l . , Claimant's Attorneys December 28, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 
David Smith (SAIF), Defense Attorney 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f those p o r t i o n s o f 
Referee Smith's o r d e r t h a t : (1) s e t as i d e i t s "backup" d e n i a l of 
c l a i m a n t ' s low back c o n d i t i o n ; and ( 2 ) u p h e l d Western Employers' 
Ins u r a n c e ' s "de f a c t o " d e n i a l of the same c o n d i t i o n . Claimant 
c r o s s - r e q u e s t s r e v i e w t o " p r o t e c t [ h i s ] r i g h t s [ a s ] t o which o f the 
[ t w o ] c a r r i e r s s h o u l d be r e s p o n s i b l e f o r [ ] h i s accepted . . . 
c l a i m . " 

FINDINGS OF FACT 

The Board adopts those p o r t i o n s of the order l a b e l l e d 
S t i p u l a t i o n and Fa c t s . We make the f o l l o w i n g a d d i t i o n a l f i n d i n g s : 
The p r e v i o u s O p i n i o n and Order s e t t i n g a s i d e SAIF's d e n i a l of the 
c l a i m f o r i n j u r y on J u l y 10, 1985 i s f i n a l . 

Western does not accept l i a b i l i t y f o r payment of the 
J u l y 10, 1987 c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

We have c o n s t r u e d D. Maintenance Company v. Mischke, 
84 Or App 218, r e v den 303 Or 459 ( 1 9 8 7 ) , t o p e r m i t a "backup" 
d e n i a l on the b a s i s of l a c k of coverage o n l y when another i n s u r e r 
has agreed i n a gu a r a n t y c o n t r a c t t o cover c l a i m s accepted by the 
denying i n s u r e r . B e v e r l y A. Bond, 41 Van N a t t a 975 ( 1 9 8 9 ) . I n 
t h i s case, Western d i d not e n t e r i n t o a g u a r a n t y c o n t r a c t a c c e p t i n g 
r e s p o n s i b i l i t y f o r coverage o f c l a i m s p r e v i o u s l y accepted by SAIF. 
Moreover, Western s p e c i f i c a l l y r e f u s e d t o be r e s p o n s i b l e i n t h i s 
case. T h e r e f o r e , the "backup" d e n i a l i s i n v a l i d under Bond. 

I n a d d i t i o n , a l t h o u g h under c e r t a i n s p e c i f i c c i r c u m s t a n c e s 
"backup" d e n i a l s can be v a l i d l y i s s u e d , an i n s u r e r may not i s s u e a 
"backup" d e n i a l o f a c l a i m assigned t o i t by f i n a l o r der o f a 
r e f e r e e , board or c o u r t . Knapp v. Weyehaeuser Company, 
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93 Or App 670 ( 1 9 8 8 ) . Here, s i n c e SAIF was r e q u i r e d t o accept t h i s 
c l a i m by the O p i n i o n and Order of the e a r l i e r Referee, i t s 
subsequent "backup" d e n i a l i s i n v a l i d . 

ORDER 

The Referee's o r d e r , dated January 19, 1988, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee of $500, t o be p a i d 
by the SAIF C o r p o r a t i o n . The Board approves a c l i e n t - p a i d f e e , 
payable from Western Employers' Insurance t o i t s a t t o r n e y , not t o 
exceed $727.50. 

SCOTT J . ELLINGSON, Claimant WCB 87-12933 
S e l l e r s & Jacobs, Claimant's Attorneys December 28, 1989 
Cooney, Moscat'O, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

Claimant r e q u e s t s review o f Referee Neal's o r d e r t h a t : 
( 1 ) upheld the s e l f - i n s u r e d employer's p a r t i a l d e n i a l r e l a t i n g t o 
a c o n g e n i t a l anomaly i n h i s low back; and ( 2 ) r e j e c t e d h i s request 
f o r p e n a l t i e s and a t t o r n e y fees on the t h e o r y t h a t the d e n i a l was 
unreasonable. The i s s u e s on review are c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y ' s f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the Referee's f i n d i n g s of f a c t w i t h the 
f o l l o w i n g a d d i t i o n s . Claimant f i l e d a c l a i m f o r a "back s t r a i n " 
on August 19, 1985. The employer accepted c l a i m a n t ' s c l a i m on 
August 27, 1985. On June 29, 1987, a p a r t i a l d e n i a l was i s s u e d 
r e l a t i n g t o a c o n g e n i t a l anomaly i n c l a i m a n t ' s low back. A 
D e t e r m i n a t i o n Order c l o s i n g c l a i m a n t ' s c l a i m was i s s u e d j u s t p r i o r 
t o the h e a r i n g . C l a i m a n t ' s compensable low back i n j u r y d i d not 
worsen or render symptomatic the c o n g e n i t a l anomaly i n h i s low 
back . 

OPINION AND CONCLUSIONS 

The Board adopts the Referee's o p i n i o n w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Claimant argues t h a t the employer's p a r t i a l d e n i a l was 
i n v a l i d under R o l l e r v. Weyerhaeuser Co., 67 Or 583, a m p l i f i e d , 
68 Or App 743, r e v den 297 Or 601 ( 1 9 8 4 ) . Claimant's accepted 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order p r i o r t o the h e a r i n g , 
a l t h o u g h a copy o f t h a t document was not i n the r e c o r d . The 
Referee found the c o n d i t i o n s t o be separable and thus upheld the 
employer's p a r t i a l d e n i a l as p r o c e d u r a l l y v a l i d . 

Even assuming, t h a t the p a r t i a l d e n i a l was improper under 
R o l l e r b e f o r e c l a i m c l o s u r e , i t was proper f o r the Referee t o 
address the m e r i t s of the d e n i a l a f t e r c l a i m c l o s u r e . See R o l l e r 
v. Weyerhaeuser Co., supr a , 67 Or App a t 587; Chaffee v. N o l t , 
94 Or App 83 ( 1 9 8 8 ) . The purpose of the R o l l e r d e c i s i o n i s t o 
pr e v e n t an i n s u r e r / e m p l o y e r from bypassing a d e t e r m i n a t i o n o f the 
i n j u r e d worker's permanent d i s a b i l i t y by i s s u i n g a p a r t i a l d e n i a l 
of an i n s e p a r a b l e c o n d i t i o n . I n t h i s m a t t e r , the employer 
accepted a c l a i m f o r a "back s t r a i n " . The c o n g e n i t a l anomaly was 
never a p a r t o f the accepted c l a i m and was not diagnosed u n t i l 
A p r i l 1987 a f t e r h i s t r e a t i n g d o c t o r i n d i c a t e d the t r e a t m e n t f o r 
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the s t r a i n would be p a l l i a t i v e . G e o r g i a - P a c i f i c Corp v. Piwowar, 
305 Or 494 ( 1 9 8 8 ) ; Johnson v. Spectra P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . 
There i s no c l a i m nor was t h e r e any evidence t h a t any me d i c a l 
t r e a t m e n t was not p a i d nor t h a t any t r e a t m e n t was not p r o v i d e d . 
However, as i n the R o l l e r , the p a r t i a l d e n i a l i n the i n s t a n t 
m a t t e r was not a proper c l o s u r e o r d e r , even though the employer 
t r e a t e d the c l a i m as a medical o n l y c l a i m . 

The medical r e p o r t s of Dr S i r o u n i a n and Dr. U t t e r b a c k 
i n d i c a t e t h a t c l a i m a n t ' s c o n g e n i t a l anomaly was not worsened by 
the i n d u s t r i a l i n j u r y of August 1985. The t r e a t i n g d o c t o r does 
not s p e c i f i c a l l y address t h i s i s s u e o f a worsening o f the 
p r e e x i s t i n g c o n d i t i o n , a l t h o u g h he a l l u d e s t o c l a i m a n t b e i n g 
asymptomatic p r i o r t o the i n j u r y . The Referee found no worsening 
and we agree . 

ORDER 

The Referee's order dated January 8, 1988 i s a f f i r m e d . A 
c l i e n t - p a i d f e e of up t o $776 i s approved. 

JAMES C. INGRAM, Claimant WCB 86-17820 
Roll, et a l . , Claimant's Attorneys December 28, 1989 
Sharon Schooley (SAIF), Defense Attorney Corrected Order on Review 

I t has come t o our a t t e n t i o n t h a t our p r i o r Order on 
Review, which was m a i l e d on December 27, 1989, was undated. I n 
ord e r t o c o r r e c t t h i s o v e r s i g h t , we is s u e the f o l l o w i n g c o r r e c t e d 
o r d e r . 

Claimant r e q u e s t s review o f Referee S c h u l t z ' s o r d e r 
which d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r 
the SAIF C o r p o r a t i o n ' s l a t e payment o f p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s . On r e v i e w , the s o l e i s s u e i s p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s . 

FINDINGS OF FACT 

At h e a r i n g , the p a r t i e s s t i p u l a t e d t h a t the p e n a l t i e s 
and a t t o r n e y f e e o r d e r e d by a p r i o r Referee's October 29, 1986 
o r d e r , which was a f f i r m e d by a J u l y 31, 1987 Board o r d e r , were 
r e c e i v e d two days l a t e . The a t t o r n e y f e e amounted t o $2,250 and 
the p e n a l t i e s were $534.40. 

CONCLUSIONS OF LAW 

On r e c o n s i d e r a t i o n , the Referee g r a n t e d SAIF's Motion t o 
Dismiss on the b a s i s t h a t p e n a l t i e s and a t t o r n e y f e e s a re not 
"compensation." We do not agree t h a t d i s m i s s a l was p r o p e r ; 
however, we do agree t h a t t h e r e i s no b a s i s f o r an a d d i t i o n a l 
p e n a l t y or r e l a t e d a t t o r n e y f e e . 

ORS 656.283(1) g i v e s any p a r t y or the d i r e c t o r the r i g h t 
t o r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . Issues 
r e g a r d i n g the p r o c e s s i n g o f c l a i m s i n accordance w i t h Referee or 
Board o r d e r s a r e q u e s t i o n s c o n c e r n i n g a c l a i m . Claimant r a i s e d 
the i s s u e o f SAIF's f a i l u r e t o comply w i t h a Board order and was 
e n t i t l e d t o have t h a t i s s u e a d j u d i c a t e d , r e g a r d l e s s of the m e r i t s 
o f the request f o r h e a r i n g . The Referee had j u r i s d i c t i o n and 
d i s m i s s a l on a j u r i s d i c t i o n a l b a s i s was not pr o p e r . 
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P e n a l t i e s and r e l a t e d a t t o r n e y fees are c o n t r o l l e d by 
ORS 656.262(10) and 656.382(1). Both p r o v i s i o n s are invoked where 
t h e r e , i s unreasonable b e h a v i o r by a c a r r i e r i n d e l a y i n g or 
r e f u s i n g t o pay compensation. However, p e n a l t i e s and r e l a t e d 
a t t o r n e y fees are not compensation w i t h i n the meaning o f these two 
p r o v i s i o n s . Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159 
(19 8 7 ) ; Dotson v. Bohemfa^~Inc., 80 Or App 233 (1 9 8 6 ) . 
A c c o r d i n g l y , t h e r e i s no b a s i s t o assess an a d d i t i o n a l p e n a l t y and 
r e l a t e d a t t o r n e y fee i n the p r e s e n t case. 

ORDER 

The Referee's o r d e r dated May 24, 1988, as r e c o n s i d e r e d 
on May 25, 1988, i s a f f i r m e d . 

JOSEPH SWEET, Claimant WCB 87-03179 
Reynolds & Smith, Claimant's Attorneys December 28, 1989 
Kilpatrick & Pope, Defense Attorneys Order on Reconsideration 
By Order on Review dated November 2, 1989, as r e c o n s i d e r e d 

November 29, 1989, the Board remanded c l a i m a n t ' s l e g i n j u r y c l a i m 
" t o the employer f o r p r o c e s s i n g a c c o r d i n g t o law." i t has s i n c e 
come t o our a t t e n t i o n t h a t the employer had p r e v i o u s l y requested a 
h e a r i n g t o c o n t e s t a proposed order o f the D i r e c t o r ( o f the 
Department of Ins u r a n c e and Finance) d e c l a r i n g him a noncomplying 
employer (WCB Case No. 88-10527). See ORS 656.052(2), 
656.740(1). A l t h o u g h t h a t h e a r i n g r e q u e s t i s not a p a r t of t h i s 
r e c o r d , i t i s p r e s e n t i n our Hearings D i v i s i o n ' s f i l e s . 
T h e r e f o r e , we take a d m i n i s t r a t i v e n o t i c e of t h a t h e a r i n g r e q u e s t 
inasmuch as i t p r e s e n t s a q u e s t i o n c o n c e r n i n g the complying s t a t u s 
of the employer. See Susan K. T e e t e r s , 40 Van N a t t a 1115, 1118 
(1988)(The Board may take a d m i n i s t r a t i v e n o t i c e o f a h e a r i n g 
r e q u e s t . ) . 

There i s no a u t h o r i t y i n ORS Chapter 656 t h a t p e r m i t s a 
noncomplying employer t o process c l a i m s f o r o c c u p a t i o n a l i n j u r i e s 
or d i s e a s e s . Rather, the SAIF C o r p o r a t i o n i s the e x c l u s i v e 
processor of c l a i m s f i l e d w i t h a noncomplying employer. See 
ORS 656.054. Moreover, ORS 656.054 i s the s o l e s t a t u t o r y 
a u t h o r i t y f o r r e f e r r i n g a c l a i m w i t h a noncomplying employer. See 
James L. Guyton, 41 Van Natt a 1277, 1279 (198 9 ) . That s t a t u t e 
r e q u i r e s the D i r e c t o r t o r e f e r such a c l a i m t o SAIF. I d . There 
i s no s t a t u t o r y a u t h o r i t y t h a t p e r m i t s the Board t o r e f e r the 
c l a i m d i r e c t l y t o SAIF. 

I n l i g h t o f the s t a t u t o r y scheme above, the Board's remand of 
t h i s c l a i m t o the employer f o r p r o c e s s i n g was improper. Because 
the employer's complying s t a t u s i s i n d i s p u t e , c l a i m a n t ' s c l a i m 
s h a l l be r e f e r r e d t o the D i r e c t o r , Workers' Compensation D i v i s i o n , 
I n v e s t i g a t i o n S e c t i o n . The D i r e c t o r can then r e f e r the c l a i m t o 
e i t h e r SAIF f o r p r o c e s s i n g under ORS 656.054 i f the employer i s 
noncomplying, or the a p p r o p r i a t e c a r r i e r f o r r e g u l a r p r o c e s s i n g i f 
the employer i s c o m p l y i n g . 

A c c o r d i n g l y , our p r i o r o r d e r s are withdrawn. On 
r e c o n s i d e r a t i o n , as amended h e r e i n , we adhere t o and r e p u b l i s h our 
p r i o r o r d e r s i n t h e i r e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 
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JOSE L. CERVANTES, Claimant WCB 87-10337 
Brian R. Whitehead, Claimant's Attorney December 29, 1989 
Roberts, et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
H u f f ' s o r d e r , as amended by the Order on R e c o n s i d e r a t i o n i s s u e d by 
Referee Seymour, which: ( 1 ) s e t a s i d e the i n s u r e r ' s "back-up" 
d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r a low back 
c o n d i t i o n ; (2) u p h e l d the i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n ; and ( 3 ) assessed a p e n a l t y and 
a t t o r n e y f e e f o r an unreasonable d e n i a l . The i n s u r e r a l s o moves 
f o r remand. On r e v i e w the i s s u e s are the p r o p r i e t y of the 
"back-up" d e n i a l , c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n , p e n a l t y and f e e s , and remand. We remand. 

Claimant was a l l e g e d l y i n j u r e d on June 2, 1986 when a t r e e 
f e l l on him. C l a i m a n t f i l e d a c l a i m on June 23, 1986. The 
i n s u r e r accepted the c l a i m on J u l y 3, 1986. The i n s u r e r denied 
t h e c l a i m ab i n i t i o on J u l y 13, 1987. The i n s u r e r p a r t i a l l y 
denied c l a i m a n t ' s c u r r e n t low back c o n d i t i o n on October 1, 1987. 

Claimant r e q u e s t e d a h e a r i n g t o p r o t e s t the d e n i a l s . Referee 
H u f f p r e s i d e d over the h e a r i n g which o c c u r r e d on November 12, 
1987. The i n s u r e r ' s case r e s t e d , i n l a r g e p a r t , on a t t a c k i n g 
c l a i m a n t ' s c r e d i b i l i t y . The Referee noted t h a t w h i l e t h e r e were 
some i n c o n s i s t e n c i e s i n c l a i m a n t ' s v e r s i o n of the i n j u r y , the 
b a s i c s t o r y was c o n s i s t e n t . The i n s u r e r a l s o sought t o prove t h a t 
c l a i m a n t had been i n v o l v e d i n a bar f i g h t on August 9, 1986 i n 
which the p a r t i c i p a n t had complained t o p o l i c e t h a t they had 
i n j u r e d h i s back. Claimant denied under oath t h a t he had 
p a r t i c i p a t e d i n the bar f i g h t . The Referee concluded t h a t 
c l a i m a n t had not p a r t i c i p a t e d i n the bar f i g h t . He a l s o concluded 
t h a t even i f c l a i m a n t had p a r t i c i p a t e d i n the bar f i g h t , t h a t . 
would not be m a t e r i a l t o d e t e r m i n i n g whether the o r i g i n a l 
acceptance had been p r o c u r e d by f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . F i n a l l y , the Referee fo u n d , based on c l a i m a n t ' s 
demeanor, t h a t he was a c r e d i b l e w i t n e s s . 

The Referee s e t a s i d e the "back-up" d e n i a l . He a l s o s e t 
a s i d e the p a r t i a l d e n i a l of c l a i m a n t ' s c u r r e n t c o n d i t i o n . He 
reasoned t h a t c l a i m a n t ' s c r e d i b l e t e s t i m o n y e s t a b l i s h e d the 
c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n ; however, the Referee 
had l e f t the. employ o f t h i s agency. The case was assigned t o 
Referee Seymour on r e c o n s i d e r a t i o n . Referee Seymour amended the 
O p i n i o n and Order, i n p a r t , but d e c l i n e d t o address the m e r i t s o f 
the i s s u e s b e f o r e us on r e v i e w . 

The i n s u r e r t h e n r e q u e s t e d r e v i e w . i n a l a t e r h e a r i n g , 
b e f o r e Referee Q u i l l i n a n , c l a i m a n t a d m i t t e d t h a t he l i e d about the 
bar f i g h t i n the h e a r i n g b e f o r e Referee H u f f . The i n s u r e r has now 
moved t o remand the case t o c o n s i d e r evidence about the bar f i g h t 
and c l a i m a n t ' s c r e d i b i l i t y . 

We may remand t o the Hearings D i v i s i o n upon a f i n d i n g t h a t 
the r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656 . 295 ( 5 ) . We so f i n d . 

We agree w i t h and adopt the f o l l o w i n g statement from the 
i n s u r e r ' s b r i e f : -2419-



"Due d i l i g e n c e i s not r e a l l y a 
c o n s i d e r a t i o n i n t h i s s i t u a t i o n . I t i s 
u n t e n a b l e as a matter of p o l i c y or e q u i t y 
t o suggest employer should have adduced 
enough evidence a t the f i r s t h e a r i n g t o 
f o r c e c l a i m a n t t o admit he l i e d . " 

C l a i m a n t ' s c r e d i b i l i t y was a c e n t r a l c o n s i d e r a t i o n i n the 
Referee's c o n c l u s i o n s , p a r t i c u l a r l y i n r e g a r d t o the p a r t i a l 
d e n i a l . I n view o f c l a i m a n t ' s admission i n the l a t e r h e a r i n g t h a t 
he l i e d b e f o r e Referee H u f f , we conclude t h a t the r e c o r d b e f o r e 
Referee H u f f was i n c o m p l e t e l y developed. 

A c c o r d i n g l y , the Referee's o r d e r , dated February 22, 1988, as 
r e c o n s i d e r e d on March 8, 1988, i s vacated. T h i s matter i s hereby 
remanded t o the P r e s i d i n g Referee t o a s s i g n t o a Referee t o 
c o n s i d e r evidence c o n c e r n i n g the bar f i g h t and, t h e r e f o r e , 
c l a i m a n t ' s c r e d i b i l i t y and t o decide i f and how t h i s evidence 
changes the d i s p o s i t i o n o f a l l i s s u e s which were r a i s e d b e f o r e 
Referee H u f f . The Referee may conduct the proceedings i n whatever 
manner s a t i s f i e s s u b s t a n t i a l j u s t i c e . 

The Board approves a c l i e n t - p a i d fee not t o exceed $2,150.50, 
payable from the i n s u r e r t o i t s c o u n s e l . 

I T IS SO ORDERED. 

Reviewed by Board Members Myers and Cushing. 

Claimant r e q u e s t s r e v i e w of those p o r t i o n s of Referee 
B l e v i n s ' o r d e r t h a t : ( 1 ) d e c l i n e d t o f i n d a v a l i d a g g r a v a t i o n 
c l a i m ; ( 2 ) d e c l i n e d t o award a s s o c i a t e d i n t e r i m compensation; 
( 3 ) u p h e l d the s e l f - i n s u r e d employer's a g g r a v a t i o n d e n i a l of h i s 
a l l e g e d l y worsened low back c o n d i t i o n ; ( 4 ) upheld the employer's 
c o m p e n s a b i l i t y d e n i a l of h i s p s y c h i a t r i c c o n d i t i o n ; and (5) u p h e l d 
the employer's d e n i a l of h i s b i l a t e r a l w r i s t c o n d i t i o n . I n 
a d d i t i o n , c l a i m a n t r e q u e s t s t h a t the Board assess a p e n a l t y and 
f e e f o r the employer's a l l e g e d l y unreasonable d e n i a l of p a i n 
c e n t e r t r e a t m e n t . The employer c r o s s - r e q u e s t s r e v i e w of t h a t 
p o r t i o n of the Referee's o r d e r t h a t awarded i n t e r i m compensation 
from December 1, 1986, t h r o u g h A p r i l 15, 1987, f o r an a l l e g e d new 
i n j u r y t o c l a i m a n t ' s low back. We r e v e r s e i n p a r t , modify i n p a r t 
and a f f i r m i n p a r t . 

The i s s u e s a r e : 

1. Whether c l a i m a n t f i l e d a v a l i d a g g r a v a t i o n c l a i m f o r h i s 
a l l e g e d l y worsened low back c o n d i t i o n . 

2. Assuming a v a l i d a g g r a v a t i o n c l a i m was f i l e d , whether the 
employer had a duty t o pay i n t e r i m compensation. 

3. Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable low back c o n d i t i o n . 

LESTER K. C0MST0CK, Claimant 
Peter 0. Hansen, Claimant's Attorney 
Cummins, et a l . , Defense Attorneys 

I/O 87-06359, 87-06358 & 86-07985 
December 29, 1989 
Order on Review 

ISSUES 

4. Whether c l a i m a n t has a compensable p s y c h i a t r i c c o n d i t i o n . 
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5. Whether c l a i m a n t has a compensable b i l a t e r a l w r i s t 
c o n d i t i o n . 

6. Whether the employer i s s u e d an unreasonable d e n i a l o f 
p a i n c e n t e r t r e a t m e n t . 

7. Whether c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation from 
December 1, 1986, t h r o u g h A p r i l 15, 1987. 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back on October 23, 
1980, w h i l e w o r k i n g as a l a b o r e r i n the employer's s a w m i l l . As a 
r e s u l t , he s u f f e r e d a s t r a i n and was t r e a t e d c o n s e r v a t i v e l y by 
Dr. A l b e r t s o n , M.D. I n January, 1982, he was examined by 
Dr. Toon, M.D., f o r c o m p l a i n t s of b i l a t e r a l hand/forearm 
numbness. A D e t e r m i n a t i o n Order c l o s e d h i s c l a i m i n February, 
1982, w i t h no award of permanent d i s a b i l i t y . 

T h e r e a f t e r , c l a i m a n t began t o . t r e a t w i t h Dr. B e r t , an 
o r t h o p e d i s t . Myelogram r e s u l t s were normal, and B e r t d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y e f f e c t i v e March 27, 1982. A 
s t i p u l a t i o n of May 11, 1982, g r a n t e d c l a i m a n t 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . 

Claimant r e t u r n e d t o Dr. B e r t i n June, 1982, w i t h c o m p l a i n t s 
about h i s hands. B e r t found no o b j e c t i v e p a t h o l o g y and r e l e a s e d 
him t o b e g i n work as a s e c u r i t y guard f o r a new employer. On 
January 10, 1983, w h i l e p e r f o r m i n g h i s guard d u t i e s , c l a i m a n t 
stepped on some r o t t e n lumber and f e l l t h r o u g h a f l o o r , s u s t a i n i n g 
i n j u r i e s t o h i s l e f t l e g and h i p . The next day, he f i l e d an 
i n j u r y c l a i m w i t h h i s new employer's i n s u r e r , the SAIF 
C o r p o r a t i o n , who i s not a p a r t y i n t h i s p r o c e e d i n g . SAIF accepted 
the c l a i m as a n o n d i s a b l i n g i n j u r y . That same day, he was 
examined by Dr. K e i z e r , M.D., w i t h whom he had been t r e a t i n g s i n c e 
October, 1982. I n a l e t t e r t o the employer, dated January 24,. 
1983, Keizer s t a t e d t h a t he was r e s c i n d i n g B e r t ' s work r e l e a s e and 
t h a t c l a i m a n t was unable t o work. As a r e s u l t of t h a t i n j u r y , 
c l a i m a n t began t o walk w i t h a l i m p , w h i c h , i n t u r n , worsened h i s 
compensable 1980 low back i n j u r y . 

S h o r t l y a f t e r the January, 1983, i n j u r y , c l a i m a n t was 
examined by Dr. Holmes, a p s y c h i a t r i s t . Holmes concluded t h a t 
c l a i m a n t was s u f f e r i n g from a p s y c h i a t r i c c o n d i t i o n . I n May, 
1983, Dr. Ke i z e r r e l e a s e d c l a i m a n t t o r e t u r n t o work as a l a b o r e r 
a t the s a w m i l l . A f t e r w o r k i n g a t the m i l l f o r o n l y two days, 
c l a i m a n t q u i t due t o i n c r e a s e d low back p a i n . On June 6, 1983, he 
was reexamined by K e i z e r . 

I n March, 1984, c l a i m a n t was seen by Dr. Hoogeveen, M.D., f o r 
c o m p l a i n t s c o n c e r n i n g h i s l e f t s h o u l d e r . L a t e r , i n September, 
1984, he r e t u r n e d t o Hoogeveen w i t h c o m p l a i n t s o f e p i s o d i c a l 
numbness i n bot h hands. Hoogeveen p r e s c r i b e d w r i s t b r a c e s . 

Claimant was reexamined by Dr. Keizer i n June, 1985. I n a 
r e p o r t , dated June 27, 1985, Keizer opined t h a t c l a i m a n t was 30 
p e r c e n t d i s a b l e d . Based on t h a t r e p o r t , c l a i m a n t ' s a t t o r n e y 
r e q u e s t e d the i n s u r e r t o reopen the 1980 c l a i m . On October 28, 
1985, the employer i n f o r m e d c l a i m a n t t h a t a l t h o u g h i t had r e c e i v e d 
h i s a g g r a v a t i o n c l a i m , i t was d e f e r r i n g a c t i o n pending f u r t h e r 
i n f o r m a t i o n . 
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I n March, 1986, c l a i m a n t was examined by a panel o f 
p h y s i c i a n s , i n c l u d i n g Dr. V o i s s , a p s y c h i a t r i s t . 

C laimant f i l e d h i s f i r s t Request f o r Hearing i n June, 1986, 
s e e k i n g p e n a l t i e s and a t t o r n e y fees f o r the employer's a l l e g e d l y 
unreasonable r e f u s a l t o process h i s a g g r a v a t i o n c l a i m . I n August, 
1986, c l a i m a n t began t r e a t i n g w i t h Dr. Mang, a c h i r o p r a c t o r . Mang 
opined t h a t on January 10, 1983, and May 31, 1983, c l a i m a n t had 
s u f f e r e d an a g g r a v a t i o n of h i s 1980 i n j u r y . 

The employer i s s u e d a f o r m a l d e n i a l o f an a g g r a v a t i o n , 
c u r r e n t m e d i c a l t r e a t m e n t , and a p s y c h i a t r i c c o n d i t i o n , on 
November 10, 1986. 

On November 17, 1986, c l a i m a n t completed two "801" i n d u s t r i a l 
c l a i m forms: one f o r b i l a t e r a l c a r p a l t u n n e l syndrome, a l l e g e d l y 
due t o h i s work a c t i v i t i e s a t the s a w m i l l ; and, the second, f o r an 
a l l e g e d "new i n j u r y " t o h i s low back on May 31, 1983. The 
employer f o r m a l l y denied each c l a i m by way of a d e n i a l , dated 
A p r i l 15, 1987. 

Dr. Nathan, a hand s p e c i a l i s t , examined c l a i m a n t p r i o r t o the 
h e a r i n g . 

ULTIMATE FINDINGS OF FACT 

Dr. K e i z e r ' s r e p o r t of January 24, 1983, i n d i c a t e d t h a t 
c l a i m a n t was i n need of f u r t h e r medical t r e a t m e n t and t h a t he was 
no l o n g e r a b l e t o work, due t o a r e i n j u r y of h i s low back on 
January 10, 1983. 

Save f o r the two days i n which c l a i m a n t r e t u r n e d t o work f o r 
the employer on May 31 and June 1, 1983, he has remained out o f 
work s i n c e January 10, 1983. 

Claimant's u n d e r l y i n g low back c o n d i t i o n , which r e s u l t e d from 
the compensable October, 1980, i n j u r y , was a m a t e r i a l c o n t r i b u t i n g 
cause of h i s worsened c o n d i t i o n on January 10, 1983. 

The compensable low back i n j u r y of October, 1980, was not a 
m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s a l l e g e d p s y c h i a t r i c 
c o n d i t i o n . 

C laimant work a c t i v i t i e s a t the s a w m i l l were not the major 
c o n t r i b u t i n g cause of e i t h e r the onset or worsening of h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

Claimant d i d not s u s t a i n a "new i n j u r y " or a compensable 
a g g r a v a t i o n when he r e t u r n e d t o work a t the s a w m i l l on May 31, 
1983 and June 1, 1983. 

Claimant d i d not r a i s e the i s s u e o f the employer's a l l e g e d 
unreasonable d e n i a l of p a i n c e n t e r t r e a t m e n t , u n t i l a f t e r the 
r e c o r d below had been c l o s e d . 

The employer d i d not r e c e i v e n o t i c e or knowledge of e i t h e r of 
c l a i m a n t ' s November 17, 1986, new i n j u r y c l a i m s , u n t i l 
December 30, 1986. 
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CONCLUSIONS OF LAW 

A g g r a v a t i o n C l a i m 

The Referee found t h a t c l a i m a n t had not made a v a l i d c l a i m 
f o r a g g r a v a t i o n . We d i s a g r e e . 

ORS 656.273(3) p r o v i d e s : "A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a 
need f o r f u r t h e r medical s e r v i c e s or a d d i t i o n a l compensation i s a 
c l a i m f o r a g g r a v a t i o n . " On January 24, 1983, Dr. Keizer wrote the 
employer a l e t t e r i n f o r m i n g i t t h a t c l a i m a n t was no lo n g e r a b l e t o 
work due t o an i n j u r y o f January 10, 1983. (Ex. 4 3 ) . Keizer 
f u r t h e r i n d i c a t e d t h a t , u l t i m a t e l y , muscle s t r e n g t h e n i n g e x e r c i s e s 
would enable c l a i m a n t t o r e t u r n t o work. The l e t t e r i s date 
stamped " r e c e i v e d " by the employer, on A p r i l 7, 1983; 

I n our view, Dr. K e i z e r ' s l e t t e r o f January 24, 1983, was an 
a g g r a v a t i o n c l a i m . I t p l a i n l y i n f o r m e d the employer t h a t c l a i m a n t 
needed f u r t h e r t r e a t m e n t f o r h i s back due t o an a l t e r e d g a i t 
caused by the l e f t l e g / h i p i n j u r y of January 10, 1983, and t h a t , 
as a r e s u l t , he was no l o n g e r a b l e t o work. K r a j a c i c v. B l a z i n g 
Orchards, 84 Or App 127 (1987) (Employer must be put on n o t i c e , as 
her e , t h a t f u r t h e r m e dical s e r v i c e s are f o r more than merely 
c o n t i n u i n g c o n d i t i o n s ) . 

I n t e r i m Compensation v i s - a - v i s A g g r a v a t i o n Claim 

I n a g g r a v a t i o n cases an employer must begin the payment o f 
i n t e r i m compensation once i t has " n o t i c e or knowledge o f m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from the worsened 
c o n d i t i o n . " ORS 6 5 6 . 2 7 3 ( 6 ) ; see ORS 6 5 6 . 2 6 2 ( 4 ) . Here, as we 
found above, Dr. Kei z e r i n f o r m e d the employer t h a t c l a i m a n t was no 
lo n g e r a b l e t o work due t o the i n j u r y o f January 10, 1983, and 
t h a t he was r e s c i n d i n g Dr. B e r t ' s work r e l e a s e . 

Under such c i r c u m s t a n c e s , we conclude t h a t the employer had 
n o t i c e or knowledge of a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work due 
t o a worsened c o n d i t i o n , by, a t l e a s t , A p r i l 7, 1983. Because we 
conclude h e r e i n t h a t c l a i m a n t s u f f e r e d a compensable a g g r a v a t i o n , 
temporary d i s a b i l i t y s h o u l d be p a i d from January 10, 1983, the 
date o f c l a i m a n t ' s d i s a b i l i t y , Spivey v. SAIF, 79 Or App 568 
(1986) and Kosanke v. SAIF, 41 Or App 17 ( 1 9 7 9 ) , t h r o u g h 
November 10~, 1986, the date of i t s d e n i a l , l e s s time worked on 
May 31 and June 1, 1983. Bono v. SAIF, 298 Or 405 ( 1 9 8 4 ) . 

A g g r a v a t i o n 

For every c l a i m o f a g g r a v a t i o n of an unscheduled c o n d i t i o n , 
t he c l a i m a n t must show i n c r e a s e d symptoms or a worsened u n d e r l y i n g 
c o n d i t i o n and a r e s u l t a n t diminishment o f e a r n i n g c a p a c i t y . I n 
those cases i n which the l a s t award or arrangement of unscheduled 
permanent p a r t i a l d i s a b i l i t y compensation a n t i c i p a t e d f u t u r e 
p e r i o d s of i n c r e a s e d symptoms or e x a c e r b a t i o n of the p h y s i c a l 
c o n d i t i o n , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , the 
c l a i m a n t must a l s o prove t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d 
l o n g e r or i n g r e a t e r degree than was a n t i c i p a t e d or t h a t h i s 
e a r n i n g c a p a c i t y was d i m i n i s h e d t o the e x t e n t of t o t a l d i s a b i l i t y , 
and r e s u l t e d i n 14 c o n s e c u t i v e days of t o t a l d i s a b i l i t y or 
i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van N a t t a 2272 
(December 8, 1 9 8 9 ) . 
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Here, the l a s t arrangement of compensation was the 
s t i p u l a t i o n of May 11, 1982, which awarded c l a i m a n t 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y f o r h i s low back. The 
s t i p u l a t i o n does not s t a t e t h a t the p a r t i e s c o n t e m p l a t e d f u t u r e 
symptomatic f l a r e - u p s . P r i o r t o the s t i p u l a t i o n , c l a i m a n t had 
been r e l e a s e d f o r " l i g h t medium work" by Dr. B e r t . The employer, 
however, was unable t o reemploy him. One week a f t e r the 
s t i p u l a t i o n was e n t e r e d , B e r t opined t h a t a l t h o u g h c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y , he may need i n t e r m i t t e n t p h y s i c a l t h e r a p y t o 
a l l o w him t o c o n t i n u e w o r k i n g . On J u l y 1, 1982, B e r t r e l e a s e d 
c l a i m a n t t o p e r f o r m s e c u r i t y guard work, w i t h o u t l i m i t a t i o n s . A 
few months l a t e r , c l a i m a n t began t r e a t i n g w i t h Dr. K e i z e r . 

On January 10, 1983, c l a i m a n t i n j u r e d h i s l e f t l e g and h i p , 
w h i l e w o r k i n g as a s e c u r i t y guard f o r SAIF's i n s u r e d . He r e t u r n e d 
t o Dr. K e i z e r , the next day. On January 21, 1983, Keizer noted: 

"The [ c l a i m a n t ] s t r a i n e d h i s l e f t a n k l e and 
l e f t knee and has been f o r c e d t o l i m p on 
t h i s some and has not been a b l e t o take h i s 
e x e r c i s e s s i n c e the day of the a c c i d e n t ! , ] 
which was 1-13-83 [ s i c ] . The [employer i s ] 
b e i n g n o t i f i e d o f t h i s problem and a l s o 
t h a t he had been i m p r o v i n g i n h i s l e g 
s t r e n g t h and back s t r e n g t h by the e x e r c i s e s 
up u n t i l t h i s p o i n t . The p a t i e n t comes [ i n 
w i t h ] c o m p l a i n t t s ] o f soreness which [ h a ] s 
aggravated h i s b a c k [ , ] but I b e l i e v e i t i s 
more f r o m the e f f e c t of the l i m p i n g t h a n i t 
i s from any p o s s i b l e i n j u r y * * *." The 
[ c l a i m a n t ] was a b l e t o f i n i s h h i s s h i f t 
t h a t e v e n i n g [ , ] but he was q u i t e tender and 
sore and has been so s i n c e . He has not 
needed t o r e p o r t f o r duty and i t i s very 
u n l i k e l y t h a t he can do so. (Emphasis 
added). 

A few days l a t e r , Dr. Keizer f u r t h e r r e p o r t e d t h a t c l a i m a n t 
was unable t o work and t h a t Dr. B e r t ' s work r e l e a s e was 
" p r e s e n t [ l y ] r e s c i n d [ e d ] . " L i k e w i s e , i n A p r i l , 1983, Dr. Holmes 
examined c l a i m a n t and r e p o r t e d t h a t the i n j u r y of January 10, 
1983, had " s l i g h t l y e x a c e r b a t e d [ c l a i m a n t ' s ] • back." 

A f t e r r e v i e w of t h i s e v i d e n c e , we are persuaded t h a t c l a i m a n t 
s u f f e r e d an i n c r e a s e i n symptoms r e s u l t i n g i n the diminishment of 
h i s e a r n i n g c a p a c i t y . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y upon 
the f o l l o w i n g f i n d i n g s . As a r e s u l t of the January 10, 1983, 
r e i n j u r y , c l a i m a n t began t o l i m p , which worsened h i s p r e e x i s t i n g 
low back c o n d i t i o n t o the p o i n t t h a t he became l e s s a b l e t o work. 
As the t r e a t i n g p h y s i c i a n who observed c l a i m a n t b o t h b e f o r e and 
a f t e r January 10, 1983, we are persuaded by Dr. K e i z e r ' s 
w e l l - r e a s o n e d o p i n i o n . Kienow's Food Stores v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) ; Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

I n accordance w i t h the a n a l y s i s a p p l i e d i n Lucas, we t u r n t o 
the q u e s t i o n of whether the l a s t arrangement o f compensation, the 
May 11, 1982 s t i p u l a t i o n , a n t i c i p a t e d f u t u r e symptomatic or 
p a t h o l o g i c a l e x a c e r b a t i o n s , accompanied by a d i m i n i s h e d e a r n i n g 
c a p a c i t y . We conclude t h a t i t d i d n o t . As p r e v i o u s l y n o t e d , 
a f t e r c o n d u c t i n g our r e v i e w of the medical and l a y evidence, we 
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f i n d t h a t n e i t h e r the s t i p u l a t i o n nor the m e d i c a l e v i d e n c e 
a v a i l a b l e a t t h a t time c o n t e m p l a t e d f u t u r e symptomatic f l a r e - u p s . 

B e c a u s e no symptomatic f l a r e - u p s were c o n t e m p l a t e d by the 
p r i o r arrangement of c ompensation, any f l a r e - u p r e s u l t i n g i n 
d i m i n i s h e d e a r n i n g c a p a c i t y i s a t l e a s t a temporary w o r s e n i n g . 
Gwynn v. S A I F , 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) . 
A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a worsening of h i s low back 
c o n d i t i o n s i n c e the l a s t arrangement of compensation. 

P s y c h i a t r i c C o n d i t i o n 

The Board a d o p t s t h a t p o r t i o n of the R e f e r e e ' s o p i n i o n 
c o n c e r n i n g the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . 

C a r p a l T u n n e l Syndrome 

The Board a d o p t s t h a t p o r t i o n of the R e f e r e e ' s o p i n i o n 
c o n c e r n i n g the c o m p e n s a b i l i t y of c l a i m a n t ' s b i l a t e r a l w r i s t 
c o n d i t i o n . 

P a i n C e n t e r T r e a t m e n t 

C l a i m a n t d i d not r a i s e the i s s u e of an u n r e a s o n a b l e d e n i a l of 
p a i n c e n t e r t r e a t m e n t , u n t i l a f t e r the r e c o r d below had been 
c l o s e d . On r e v i e w , we do not e n t e r t a i n i s s u e s t h a t , l i k e t h i s 
one, have not been p r o p e r l y r a i s e d below. Mavis v. S A I F , 
45 Or App 1059 ( 1 9 8 0 ) ; Randy D. Johnson, 39 Van N a t t a 463 ( 1 9 8 7 ) . 
We, t h e r e f o r e , do not c o n s i d e r t h i s i s s u e . 

I n t e r i m Compensation v i s - a - v i s New I n j u r y C l a i m s 

The R e f e r e e awarded c l a i m a n t i n t e r i m compensation from 
December 1 , 1986, f o r h i s new i n j u r y c l a i m s s i g n e d on November 17, 
1986. We modify. 

The e m p l o y e r ' s d a t e stamp shows t h a t i t r e c e i v e d c l a i m a n t ' s 
new i n j u r y c l a i m s on December 30, 1986. The r e c o r d , so f a r as we 
a r e aware, does not r e v e a l any e v i d e n c e to i n d i c a t e t h a t the 
employer r e c e i v e d n o t i c e or knowledge of those new i n j u r y c l a i m s 
b e f o r e December 30, 1986. A c c o r d i n g l y , i n t e r i m compensation f o r 
the new i n j u r y c l a i m s i s p a y a b l e b e g i n n i n g December 30, 1986. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 30, 1988, i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n of the 
o r d e r t h a t upheld the employer's November 10, 1986, a g g r a v a t i o n 
d e n i a l and d e c l i n e d t o award i n t e r i m compensation, i s r e v e r s e d . 
The d e n i a l i s s e t a s i d e and the employer s h a l l pay b e n e f i t s and 
p r o c e s s the c l a i m a c c o r d i n g to law. C l a i m a n t i s e n t i t l e d to 
i n t e r i m c ompensation b e n e f i t s from J a n u a r y 10, 1983, through 
November 10, 1986, l e s s time worked on May 1 and June 1 , 1983. 
That p o r t i o n of the R e f e r e e ' s o r d e r t h a t o r d e r e d the payment of 
i n t e r i m c o m pensation from December 1 , 1986, to A p r i l 15, 1987, i s 
m o d i f i e d . Those payments s h o u l d be p a y a b l e from December 30, 1986 
t o A p r i l 15, 1987. The R e f e r e e ' s award of a 25 p e r c e n t p e n a l t y , 
s h a l l be reduced a c c o r d i n g l y . C l a i m a n t ' s a t t o r n e y i s awarded an 
approved f e e f o r the i n c r e a s e d compensation awarded by t h i s o r d e r , 
p r o v i d e d t h a t the t o t a l of f e e s awarded by the R e f e r e e and the 
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Board do not exc e e d $3,800. The Board approves a c l i e n t - p a i d f e e , 
p a y a b l e from the s e l f - i n s u r e d employer to i t s a t t o r n e y , not t o 
exce e d $2,342. A l l r e m a i n i n g p o r t i o n s of the R e f e r e e ' s o r d e r a r e 
a f f i r m e d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g 
the a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $2,000, to 
be p a i d by the s e l f - i n s u r e d employer. 

WALTER F. DREWS, Claimant WCB 89-11171 
Cash R. Perrine, Claimant's Attorney December 29, 1989 
Roberts, et a l . , Defense Attorneys Order Denying Motion t o Dismiss 
The i n s u r e r has moved the Board f o r an order d i s m i s s i n g 

c l a i m a n t ' s r e q u e s t f o r r e v i e w of a R e f e r e e ' s November 7, 1989 
o r d e r , which d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f o r l a c k of 
j u r i s d i c t i o n . We c o n c l u d e t h a t we have j u r i s d i c t i o n to c o n s i d e r 
c l a i m a n t ' s r e q u e s t f o r r e v i e w and deny the motion to d i s m i s s . 

FINDINGS OF FACT 

I n June 1989 c l a i m a n t s u b m i t t e d a h e a r i n g r e q u e s t c o n t e n d i n g 
t h a t the i n s u r e r had f a i l e d to comply w i t h a r e c e n t C o u r t of 
A p p e a l s d e c i s i o n and pay a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n . C l a i m a n t a l s o sought p e n a l t i e s and a t t o r n e y f e e s 
f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . T h e r e a f t e r , the 
i n s u r e r moved f o r d i s m i s s a l of the h e a r i n g r e q u e s t , c o n t e n d i n g 
t h a t the R e f e r e e l a c k e d j u r i s d i c t i o n to c o n s i d e r the i s s u e s r a i s e d 
by c l a i m a n t ' s r e q u e s t . 

On November 7, 1989, the R e f e r e e i s s u e d an O p i n i o n and 
Order. F i n d i n g t h a t he was w i t h o u t a u t h o r i t y to a d d r e s s the 
i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t , the R e f e r e e g r a n t e d 
the i n s u r e r ' s motion to d i s m i s s . 

On November 16, 1989, c l a i m a n t m a i l e d a r e q u e s t f o r Board 
r e v i e w of the R e f e r e e ' s o r d e r t o the Board. The r e q u e s t i n c l u d e d 
a c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon the employer and 
i t s i n s u r e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r the 
date on which a copy of the o r d e r i s m a i l e d to the p a r t i e s , one of 
the p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. 
ORS 6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d to the 
Board and c o p i e s of the r e q u e s t s h a l l be m a i l e d to a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the r e q u e s t f o r 
r e v i e w be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut I n s u r a n c e Co. v. King , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, the 30th day a f t e r the R e f e r e e ' s November 7, 1989 o r d e r 
was December 7, 1989. C l a i m a n t ' s r e q u e s t f o r r e v i e w was m a i l e d to 
the Board and c o p i e s were m a i l e d to the o t h e r p a r t i e s to the 
p r o c e e d i n g on November 16, 1989. Inasmuch as the a f o r e m e n t i o n e d 
s u b m i s s i o n s were made w i t h i n 30 days of the i s s u a n c e of the 
R e f e r e e ' s November 7, 1989 o r d e r , we have j u r i s d i c t i o n t o c o n s i d e r 
t h i s c a s e . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

The i n s u r e r s e e k s d i s m i s s a l of c l a i m a n t ' s r e q u e s t , a s s e r t i n g 
t h a t the a p p e a l "has a b s o l u t e l y no m e r i t . " The i n s u r e r p r o v i d e s 
no a u t h o r i t y f o r i t s a s s e r t i o n t h a t an o t h e r w i s e t i m e l y r e q u e s t 
f o r Board r e v i e w s h o u l d be d i s m i s s e d f o r an a l l e g e d l a c k of 
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m e r i t . F i n d i n g no a u t h o r i t y f o r s u c h a p r o p o s i t i o n , we d i s a g r e e 
w i t h the i n s u r e r ' s c o n t e n t i o n . 

B e c a u s e c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , the 
R e f e r e e ' s o r d e r has not become f i n a l . ORS 6 5 6 . 2 8 9 ( 3 ) . 
F u r t h e r m o r e , a f t e r c o n d u c t i n g our r e v i e w , we a r e a u t h o r i z e d to 
a f f i r m , r e v e r s e , modify or supplement the R e f e r e e ' s o r d e r , as w e l l 
a s make such d i s p o s i t i o n of the c a s e a s we d e t e r m i n e to be 
a p p r o p r i a t e . ORS 6 5 6 . 2 9 5 ( 6 ) . Thus, the i s s u e s of whether the 
R e f e r e e had j u r i s d i c t i o n to c o n s i d e r the m e r i t s of c l a i m a n t ' s 
h e a r i n g r e q u e s t , as w e l l as the r e l i e f sought t h e r e i n , remain 
v i a b l e . 

A c c o r d i n g l y , the motion to d i s m i s s i s d e n i e d . As a r e s u l t of 
t h i s o r d e r , i t w i l l be n e c e s s a r y t o r e v i s e the b r i e f i n g s c h e d u l e . 
The i n s u r e r ' s r e s p o n d e n t ' s b r i e f s h a l l be due 14 days from the 
date of t h i s o r d e r . C l a i m a n t ' s r e p l y b r i e f s h a l l be due 7 days 
from the date of m a i l i n g of the i n s u r e r ' s b r i e f . T h e r e a f t e r , the 
c a s e w i l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

Reviewed by Board Members Myers and C u s h i n g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
H e i t k e m p e r ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s m e d i c a l 
c a r e p r o v i d e d by a p a r t i c u l a r o u t - o f - s t a t e c h i r o p r a c t o r . The i s s u e 
on r e v i e w i s c o m p e n s a b i l i t y . We a f f i r m . 

The Board adopts the R e f e r e e ' s F i n d i n g s of F a c t as s e t f o r t h i n 
the O p i n i o n and Order. 

The R e f e r e e s e t a s i d e the employer's d e n i a l of m e d i c a l c a r e by 
an o u t - o f - s t a t e c h i r o p r a c t o r . We agree t h a t the d e n i a l s h o u l d be 
s e t a s i d e , but we base our c o n c l u s i o n upon the f o l l o w i n g r e a s o n i n g . 

The Board has found t h a t an i n j u r e d worker has the 
i n i t i a l r i g h t t o s e l e c t an o u t - o f - s t a t e a t t e n d i n g p h y s i c i a n and t h a t 
c h o i c e of a t t e n d i n g p h y s i c i a n i s s u b j e c t to an i n s u r e r ' s r i g h t of 
v e t o . Monty R. J o n e s , 41 Van N a t t a 1288 (1989) c i t i n g , Reynaga v. 
Northwest Farm B u r e a u , 300 Or 255 ( 1 9 8 5 ) ; Day v. S & S P i z z a Co., 
77 Or App 711 (1986) . 

We c o n s t r u e Reynaga and Day to s t a n d f o r the p r o p o s i t i o n 
t h a t the employer has a l i m i t e d r i g h t to v e t o o u t - o f - s t a t e c a r e 
and a b a s i s must be demonstrated i n the e x e r c i s e of such v e t o . 
Under the Reynaga and Day h o l d i n g s , the o n l y adequate b a s i s f o r a 
v e t o would appear to be c i r c u m s t a n c e s under which the o u t - o f - s t a t e 
d o c t o r i s u n l i k e l y t o comply w i t h r e p o r t i n g r e q u i r e m e n t s . Reynaga, 
300 Or a t 258, Day, 77 Or App a t 716. 

I n the p r e s e n t c a s e , the employer has not shown t h a t 
c l a i m a n t ' s o u t - o f - s t a t e c h i r o p r a c t o r would be u n l i k e l y to c o o p e r a t e 
w i t h r e p o r t i n g r e q u i r e m e n t s . We t h e r e f o r e agree w i t h the R e f e r e e ' s 
c o n c l u s i o n t h a t the e m p l o y e r ' s d e n i a l of m e d i c a l c a r e s h o u l d be s e t 
a s i d e . -2427-

PHYLLIS I . DUPAPE, Claimant 
Pozzi, et a l . , Claimant's Attorneys 
Meyers & Radler, Defense Attorneys 

WCB 87-18387 
December 29, 1989 
Order on Review 

FINDINGS OF FACT 

CONCLUSIONS OF LAW AND OPINION 



C l a i m a n t i s e n t i t l e d to a c a r r i e r - p a i d f e e f o r s e r v i c e s on 
r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . However, because no s t a t e m e n t of s e r v i c e s 
has been r e c e i v e d , no f e e can be awarded. OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) ; 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 2, 1988, i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e from the employer to i t s c o u n s e l , not t o 
exce e d $328, i s approved. 

BRUCE H. GINGERY, Claimant WCB 88-08132 
Mai agon, et a l . , Claimant's Attorneys December 29, 1989 
Employers Defense Counsel, Defense Attorney Order on Review 
Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Q u i l l i n a n ' s o r d e r w h i c h : ( 1 ) d i r e c t e d i t t o pay t o c l a i m a n t 
$1,492.56 a l l e g e d l y due under the or d e r of a d i f f e r e n t R e f e r e e ; 
( 2 ) d i r e c t e d i t t o pay a 25 p e r c e n t p e n a l t y f o r r e s i s t a n c e to the 
payment of t h a t amount; ( 3 ) d i r e c t e d i t to pay to c l a i m a n t $211.81 
a l s o a l l e g e d l y due under the o r d e r of a d i f f e r e n t R e f e r e e ; and 
(4) d i r e c t e d the i n s u r e r to pay a 25 p e r c e n t p e n a l t y f o r 
r e s i s t a n c e t o the payment of t h a t amount. C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s o r d e r which a u t h o r i z e d the 
i n s u r e r t o o f f s e t the $1,492.56 a g a i n s t permanent d i s a b i l i t y . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

The f i r s t i s s u e i s whether the R e f e r e e was c o r r e c t to r e q u i r e 
the i n s u r e r t o pay the $1,492.56. The i n s u r e r contends t h a t 
c l a i m a n t i s b a r r e d from r a i s i n g t h i s i s s u e because i t i s r e s 
j u d i c a t a . The i n s u r e r f u r t h e r c o n t e n d s t h a t i t s h o u l d not be 
s u b j e c t to a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r f a i l u r e to 
pay t h i s amount because R e f e r e e B r a z e a u had t h i s i s s u e b e f o r e him 
and d i d not r e q u i r e the i n s u r e r to pay t h i s amount. 

The i n s u r e r a l s o c ontends t h a t i t had no o b l i g a t i o n t o pay 
$211.81 under R e f e r e e B r a z e a u ' s o r d e r because t h e r e were no 
amounts due upon which R e f e r e e B r a z e a u c o u l d have based a 
p e n a l t y . The i n s u r e r f u r t h e r a r g u e s t h a t t h e r e can be no p e n a l t y 
based upon t h i s amount because t h e r e was no compensation r e s i s t e d . 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e e r r e d i n a u t h o r i z i n g an 
o f f s e t b e c a u s e the i n s u r e r d i d not r a i s e t h i s i s s u e . 

FINDINGS OF FACT 

C l a i m a n t has a compensable i n j u r y d a t i n g from 1983. i n a 
h e a r i n g b e f o r e R e f e r e e McCullough on March 5, 1986 one i s s u e was 
c l a i m a n t ' s c o r r e c t time l o s s r a t e . By O p i n i o n and Order of March 
17, 1987, R e f e r e e McCullough c o n c l u d e d t h a t the i n s u r e r had 
i n c o r r e c t l y c a l c u l a t e d the time l o s s r a t e . He o r d e r e d the i n s u r e r 
to r e c a l c u l a t e the time l o s s r a t e . He a l s o g r a n t e d an i n c r e a s e d 
award f o r u n s c h e d u l e d d i s a b i l i t y . On A p r i l 13, 1987, the i n s u r e r 
p a i d c l a i m a n t $1,129.66 f o r u n d e r p a i d time l o s s f o r the p e r i o d 
May 3, 1983 through J a n u a r y 5, 1986. 

The i n s u r e r r e c a l c u l a t e d the time l o s s r a t e and d i s c o v e r e d 
t h a t w h i l e the r a t e i t had p a i d c l a i m a n t f o r time l o s s was 
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i n c o r r e c t l y low, i t had a c t u a l l y o v e r p a i d c l a i m a n t $1,492.56. I t 
u n i l a t e r a l l y o f f s e t t h i s amount a g a i n s t c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s . 

A second h e a r i n g o c c u r r e d on J a n u a r y 26, 1988 b e f o r e R e f e r e e 
B r a z e a u . I n an O p i n i o n and Order dated F e b r u a r y 10, 1988, R e f e r e e 
B r a z e a u c o n c l u d e d t h a t the i n s u r e r had u n i l a t e r a l l y imposed the 
o f f s e t . He o r d e r e d the i n s u r e r t o pay a 25 p e r c e n t p e n a l t y . By 
an Order on R e c o n s i d e r a t i o n , he a l s o o r d e r e d the i n s u r e r to pay a 
25 p e r c e n t p e n a l t y f o r the l a t e payment of time l o s s due under 
R e f e r e e McCullough's o r d e r . 

The i n s u r e r p a i d the 25 p e r c e n t p e n a l t y based on the 
$1,492.56. I t d i d not repay the $1,492.56 t o c l a i m a n t . I t d i d 
not pay the p e n a l t y based on the l a t e payment of time l o s s due 
under R e f e r e e McCullough's o r d e r . The i n s u r e r has never r e q u e s t e d 
a u t h o r i z a t i o n to o f f s e t the $1,492.56. 

CONCLUSIONS AND OPINION 

R e f e r e e Q u i l l i n a n c o n c l u d e d t h a t the $1,492.56 c o n t i n u e d to 
be due under R e f e r e e McCullough's o r d e r . C o n s e q u e n t l y , she 
o r d e r e d the i n s u r e r to repay t h a t amount to c l a i m a n t and o r d e r e d 
an a d d i t i o n a l p e n a l t y f o r the c o n t i n u e d f a i l u r e to repay i t ; 
however, she t h e n a u t h o r i z e d the i n s u r e r to o f f s e t t h a t amount. 
We a g r e e t h a t t h i s amount c o n t i n u e d to be due under R e f e r e e 
McCullough's o r d e r and t h a t the c o n t i n u e d f a i l u r e to repay i t 
a f t e r R e f e r e e B r a z e a u ' s o r d e r was a f u r t h e r r e s i s t a n c e to the 
payment of com p e n s a t i o n . We do not a g r e e , however, w i t h the 
R e f e r e e ' s a u t h o r i z a t i o n of the o f f s e t . 

R e f e r e e McCullough o r d e r e d the i n s u r e r to pay a s i g n i f i c a n t 
amount of permanent p a r t i a l d i s a b i l i t y . The i n s u r e r has never 
p a i d the f u l l amount of t h a t permanent p a r t i a l d i s a b i l i t y award 
b e c a u s e i t u n i l a t e r a l l y o f f s e t $1,492.56 of i t . B e f o r e R e f e r e e 
Q u i l l i n a n ' s o r d e r , no one a u t h o r i z e d to approve an o f f s e t had done 
s o . A c c o r d i n g l y , R e f e r e e . B r a z e a u d i d not need to o r d e r the 
i n s u r e r to repay t h a t amount; the i n s u r e r c o n t i n u e d to be 
o b l i g a t e d t o pay i t under R e f e r e e McCullough's o r d e r . Thus, the 
f a c t t h a t R e f e r e e B r a z e a u d i d not s p e c i f i c a l l y o r d e r t h i s amount 
p a i d , does not mean t h a t the i s s u e of the i n s u r e r ' s o b l i g a t i o n t o 
pay i t was d e c i d e d by R e f e r e e B r a z e a u . I t i s not r e s j u d i c a t a . 

The i n s u r e r ' s f a i l u r e t o repay t h i s amount a f t e r R e f e r e e 
B r a z e a u ' s o r d e r had found the o f f s e t u n r e a s o n a b l e was a f u r t h e r 
r e s i s t a n c e t o the payment of compensation which the i n s u r e r s h o u l d 
have p a i d . A c c o r d i n g l y , we a f f i r m t h o s e p o r t i o n s of R e f e r e e 
Q u i l l i n a n ' s o r d e r which r e q u i r e d the i n s u r e r to repay the 
$1,492.56 and which a s s e s s e d a p e n a l t y . 

We d i s a g r e e w i t h the R e f e r e e ' s a u t h o r i z a t i o n of an o f f s e t . 
The i n s u r e r has never r a i s e d t h i s a s an i s s u e . A c c o r d i n g l y , the 
R e f e r e e s h o u l d not have a u t h o r i z e d the o f f s e t on her own motion. 

We a l s o a f f i r m t h o s e p o r t i o n s of R e f e r e e Q u i l l i n a n ' s o r d e r 
which r e q u i r e d the i n s u r e r t o pay the $211.81 p e n a l t y due under 
R e f e r e e B r a z e a u ' s o r d e r . R e f e r e e B r a z e a u ' s o r d e r was not 
a p p e a l e d ; t h e r e f o r e , whether or not the i n s u r e r s h o u l d have p a i d 
the time l o s s under R e f e r e e McCullough's order i s i r r e l e v a n t . 
R e f e r e e B r a z e a u o r d e r e d the i n s u r e r to pay t h i s p e n a l t y and i t 
s h o u l d have done s o . 
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We r e v e r s e t h o s e p o r t i o n s of R e f e r e e Q u i l l i n a n ' s o r d e r which 
imposed a p e n a l t y based on the p e n a l t y . A p e n a l t y i s not 
com p e n s a t i o n and, t h e r e f o r e , i t i s not an amount due upon which a 
p e n a l t y can be b a s e d . 

The R e f e r e e d i d not a p p o r t i o n the a s s e s s e d a t t o r n e y f e e among 
the v a r i o u s i s s u e s . On de novo r e v i e w , we co n c l u d e t h a t the $800 
a t t o r n e y f e e she a s s e s s e d f o r a l l i s s u e s i s an a p p r o p r i a t e f e e f o r 
the i s s u e s upon which c l a i m a n t c o n t i n u e s to p r e v a i l . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 15,1988, i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r which 
o r d e r e d the i n s u r e r t o pay a p e n a l t y based on the $211.81 p e n a l t y 
a r e r e v e r s e d . Those p o r t i o n s of the R e f e r e e ' s o r d e r which 
a u t h o r i z e d an o f f s e t a r e r e v e r s e d . The b a l a n c e of the R e f e r e e ' s 
o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e 
of $700, t o be p a i d by the i n s u r e r . The Board approves a 
c l i e n t - p a i d f e e , not to exce e d $720. 

GARY W. MALSBERGER, Claimant WCB 87-18954 & 88-01495 
Brian R. Whitehead, Claimant's Attorney December 29, 1989 
Roberts, e t a l . , Defense Attorneys Order on Review 
S t a f f o r d J. Hazelett, Defense Attorney 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w of th o s e p o r t i o n s of R e f e r e e 
Seymour's o r d e r w h i c h : ( 1 ) upheld the Kemper I n s u r a n c e Company's 
("Kemper's") d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back 
i n j u r y ; ( 2 ) upheld L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
( " L i b e r t y N o r t h w e s t ' s " ) d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r the same c o n d i t i o n ; and ( 3 ) d e c l i n e d to a s s e s s p e n a l t i e s or 
a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l by Kemper. On 
r e v i e w , the i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , and 
p e n a l t i e s and a t t o r n e y f e e s , we r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

I n August 1985, c l a i m a n t s u s t a i n e d a low back i n j u r y w h i l e 
w o rking as a c o n s t r u c t i o n l a b o r e r f o r Kemper's i n s u r e d . The c l a i m 
was c l o s e d by a May 1986 D e t e r m i n a t i o n Order t h a t awarded c l a i m a n t 
15 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . A September 1986 
S t i p u l a t i o n g r a n t e d c l a i m a n t an a d d i t i o n a l 12.5 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 

I n December 1986, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h 
Kemper. The c l a i m was d e n i e d and a r e q u e s t f o r h e a r i n g on t h a t 
a g g r a v a t i o n c l a i m was s e t t l e d by a d i s p u t e d c l a i m s e t t l e m e n t of 
August 1987. 

I n October 1987, c l a i m a n t began working as a manager t r a i n e e 
f o r L i b e r t y N o r t h w e s t ' s i n s u r e d , a f a s t - f o o d r e s t a u r a n t . H i s 
bending and t u r n i n g a c t i v i t i e s a t L i b e r t y N o rthwest's i n s u r e d 
c a u s e d him t o e x p e r i e n c e i n c r e a s e d symptoms i n h i s low back. On 
November 6, 1987, h i s t r e a t i n g c h i r o p r a c t o r r e l e a s e d him from work 
due t o the i n c r e a s e d symptoms. 

On November 17, 1987, Kemper d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . On December 4, 1987, a new i n j u r y 
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c l a i m was f i l e d w i t h L i b e r t y Northwest, which i t t i m e l y d e n i e d on 
the b a s i s of c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . At h e a r i n g , 
Kemper extended i t s d e n i a l to i n c l u d e c o m p e n s a b i l i t y as w e l l as 
r e s p o n s i b i l i t y . 

FINDINGS OF ULTIMATE FACT 

P r i o r t o the i n d u s t r i a l i n j u r y , c l a i m a n t was a b l e to do heavy 
work. F o l l o w i n g the i n d u s t r i a l i n j u r y , c l a i m a n t c o u l d p e r f orm 
o n l y medium work. 

At the time of the September 1986 S t i p u l a t i o n , the p a r t i e s 
c o n t e m p l a t e d t h a t c l a i m a n t would have f u t u r e symptomatic 
f l a r e - u p s . ( E x s . 35, 4 3 , 4 9 B ) . 

I n November 1987, c l a i m a n t ' s compensable low back c o n d i t i o n 
s y m p t o m a t i c a l l y worsened. As a r e s u l t of t h i s w o r s e n i n g , c l a i m a n t 
was d i s a b l e d from working i n e x c e s s of 14 d a y s . 

C l a i m a n t ' s work a c t i v i t i e s a t L i b e r t y N o r thwest's i n s u r e d d i d 
not r e s u l t i n a w o r s e n i n g of h i s u n d e r l y i n g low back c o n d i t i o n . 

Kemper's d e n i a l of r e s p o n s i b i l i t y was r e a s o n a b l e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d a 
l o s s of e a r n i n g c a p a c i t y s i n c e the l a s t arrangement of 
c o m p e n s a t i o n and t h e r e f o r e upheld both i n s u r e r ' s d e n i a l s . We 
d i s a g r e e . 

COMPENSABILITY 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y c a s e s , the t h r e s h o l d i s s u e 
i s c o m p e n s a b i l i t y . J o s e p h L. Woodward, 39 Van N a t t a 1163, 1164 
( 1 9 8 7 ) . I f the c l a i m i s compensable, then the t r i e r of f a c t must 
a d d r e s s the i s s u e of r e s p o n s i b i l i t y . See R u n f t v. S A I F , 
303 Or 493, 498-99 ( 1 9 8 7 ) . 

A. Aggravation-Kemper's i n s u r e d 

For e v e r y c l a i m of a g g r a v a t i o n of an u n s c h e d u l e d c o n d i t i o n , 
the c l a i m a n t must show i n c r e a s e d symptoms or a worsened u n d e r l y i n g 
c o n d i t i o n and a r e s u l t a n t d iminishment of e a r n i n g c a p a c i t y . I n 
t h o s e c a s e s i n which the l a s t award or arrangement of u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y c ompensation a n t i c i p a t e d f u t u r e 
p e r i o d s of i n c r e a s e d symptoms or e x a c e r b a t i o n of the p h y s i c a l 
c o n d i t i o n , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , the 
c l a i m a n t must a l s o prove t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d 
l o n g e r or i n g r e a t e r degree than was a n t i c i p a t e d or t h a t h i s 
e a r n i n g c a p a c i t y was d i m i n i s h e d to the e x t e n t of t o t a l d i s a b i l i t y , 
and r e s u l t e d i n 14 c o n s e c u t i v e days of t o t a l d i s a b i l i t y or 
i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. L u c a s , 41 Van N a t t a 2272 
(December 8, 1 9 8 9 ) . 

D r s . Whitmire and B u t l e r , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r s , 
r e p o r t e d t h a t c l a i m a n t had s u s t a i n e d a s e v e r e a g g r a v a t i o n of h i s 
compensable c o n d i t i o n i n November 1987. Dr. B u t l e r noted t h a t 
c l a i m a n t had been r e l e a s e d to m o d i f i e d work p r i o r t o t h a t t i m e , 
but t h a t the work a t L i b e r t y N o r thwest's i n s u r e d had c a u s e d a 
symptomatic i n c r e a s e n e c e s s i t a t i n g c l a i m a n t ' s r e l e a s e from work. 
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Dr P o u l s o n o p i n e d t h a t c l a i m a n t had a c h r o n i c c o n d i t i o n w h i c h 
w o u l d p r e s e n t p r o b l e m s d e p e n d i n g on c l a i m a n t ' s a c t i v i t i e s . He 
o p i n e d i n F e b r u a r y 1988, t h a t c l a i m a n t ' s c o n d i t i o n was 
s t a t i o n a r y . i n March 1988, I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s 
o p i n e d t h a t t h e November 1987 w o r s e n i n g was an a g g r a v a t i o n w i t h o u t 
a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . 

The u n c o n t r a d i c t e d m e d i c a l e v i d e n c e i s t h a t c l a i m a n t 
s u s t a i n e d a s y m p t o m a t i c e x a c e r b a t i o n o f h i s c o m p e n s a b l e l o w back 
c o n d i t i o n . We a r e f u r t h e r p e r s u a d e d t h a t t h i s e x a c e r b a t i o n 
r e s u l t e d , a t l e a s t t e m p o r a r i l y , i n a d i m i n i s h m e n t o f c l a i m a n t ' s 
e a r n i n g c a p a c i t y b e l o w t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t p r i o r t o h i s 
i n d u s t r i a l i n j u r y , c l a i m a n t was a b l e t o p e r f o r m heavy c o n s t r u c t i o n 
w o r k . F o l l o w i n g t h e i n j u r y , he was o n l y a b l e t o p e r f o r m work i n 
t h e medium r a n g e . C l a i m a n t ' s l a s t a r r a n g e m e n t o f c o m p e n s a t i o n was 
b ased i n l a r g e p a r t on t h e f a c t t h a t c l a i m a n t c o u l d p e r f o r m o n l y 
medium work f o l l o w i n g h i s i n d u s t r i a l i n j u r y . A t t h e t i m e o f h i s 
November 1987 e x a c e r b a t i o n , c l a i m a n t was w o r k i n g as a management 
t r a i n e e f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . T h i s p o s i t i o n w o u l d be 
c l a s s i f i e d as l i g h t t o medium w o r k . Due t o h i s e x a c e r b a t i o n , 
c l a i m a n t was t o t a l l y d i s a b l e d f r o m p e r f o r m i n g s u c h work f o r more 
t h a n 14 d a y s . 

I n a c c o r d a n c e w i t h t h e Lucas a n a l y s i s , we n e x t t u r n t o t h e 
q u e s t i o n o f w h e t h e r t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , t h e 
September 1986 s t i p u l a t i o n , a n t i c i p a t e d f u t u r e s y m p t o m a t i c o r 
p a t h o l o g i c a l c o n d i t i o n s , a c c o m p a n i e d by a d i m i n i s h e d e a r n i n g 
c a p a c i t y . We c o n c l u d e t h a t i t d i d . 

C l a i m a n t ' s l a s t a r r a n g e m e n t o f c o m p e n s a t i o n was t h e September 
1986 S t i p u l a t i o n t h a t i n c r e a s e d h i s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a w a r d t o 27.5 p e r c e n t . We i n f e r t h a t , a t t h a t t i m e , 
t h e p a r t i e s c o n s i d e r e d t h e e x i s t i n g e v i d e n c e w h i c h i n d i c a t e d t h a t 
c l a i m a n t had e x p e r i e n c e d p e r i o d i c s y m p t o m a t i c f l a r e - u p s i n t h e 
p a s t and w o u l d c o n t i n u e t o e x p e r i e n c e such f l a r e - u p s i n t h e 
f u t u r e . See Gwynn v . S A I F , 91 Or App 84, 88 ( 1 9 8 8 ) . 

A l t h o u g h t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n a n t i c i p a t e d 
t h a t c l a i m a n t w o u l d e x p e r i e n c e p e r i o d i c s y m p t o m a t i c f l a r e - u p s 
a c c o m p a n i e d by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y was d i m i n i s h e d t o t h e 
e x t e n t o f t o t a l d i s a b i l i t y f o r 14 c o n s e c u t i v e d a y s . Thus, 
c l a i m a n t has p r o v e n a w o r s e n i n g o f h i s l o w back c o n d i t i o n s i n c e 
t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . A c c o r d i n g l y , a c o m p e n s a b l e 
a g g r a v a t i o n has been e s t a b l i s h e d . 

B. I n j u r y — L i b e r t y N o r t h w e s t ' s I n s u r e d 

Dr. W h i t m i r e r e p o r t e d t h a t s t a n d i n g and b e n d i n g w h i l e w o r k i n g 
a t L i b e r t y N o r t h w e s t ' s i n s u r e d had c a u s e d an i n c r e a s e i n 
c l a i m a n t ' s s y m p t o m a t o l o g y . Dr. P o u l s o n o p i n e d t h a t c l a i m a n t ' s 
c o n d i t i o n was c h r o n i c and w o u l d g i v e h i m d i f f i c u l t y d e p e n d i n g on 
t h e l e v e l o f a c t i v i t y . He recommended t h a t c l a i m a n t be e n c o u r a g e d 
t o f i n d work t h a t d i d n o t i n v o l v e r e p e t i t i v e b e n d i n g o r l i f t i n g . 
T h e r e i s no m e d i c a l e v i d e n c e t o t h e c o n t r a r y . Under s u c h 
c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t s u s t a i n e d an i n j u r y a t 
L i b e r t y N o r t h w e s t ' s i n s u r e d w h i c h r e s u l t e d i n d i s a b i l i t y . See 
ORS 6 5 6 . 0 0 5 ( 7 ) (a ) . Thus, c l a i m a n t has e s t a b l i s h e d a c o m p e n s a b l e 
i n j u r y as t o L i b e r t y N o r t h w e s t ' s i n s u r e d . 
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RESPONSIBILITY 

I n s u c c e s s i v e i n j u r y c a s e s , as h e r e , to s h i f t r e s p o n s i b i l i t y 
to a l a t e r employer, the l a t e r employment must i n d e p e n d e n t l y 
c o n t r i b u t e t o a w o r s e n i n g of the w o r k e r ' s u n d e r l y i n g c o n d i t i o n . 
H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . 

Here, the p reponderance of the m e d i c a l and l a y e v i d e n c e 
e s t a b l i s h e s an independent c o n t r i b u t i o n from c l a i m a n t ' s bending 
and t w i s t i n g a c t i v i t i e s a t L i b e r t y N o r t h w e s t ' s i n s u r e d . The 
m e d i c a l e v i d e n c e i s i n agreement, however, t h a t c l a i m a n t ' s 
c o n d i t i o n in: November 1987 r e p r e s e n t e d merely a symptomatic 
f l a r e - u p and not a w o r s e n i n g of h i s u n d e r l y i n g low back 
c o n d i t i o n . T h i s o p i n i o n was g i v e n by c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r s , Dr. P o u l s o n , and the Independent C h i r o p r a c t i c 
C o n s u l t a n t s . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t 
c l a i m a n t ' s work ex p o s u r e a t L i b e r t y N o r t h w e s t ' s i n s u r e d d i d not 
worsen h i s u n d e r l y i n g low back c o n d i t i o n . A c c o r d i n g l y , 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n does not s h i f t t o 
L i b e r t y N orthwest, but r e mains w i t h Kemper. 

PENALTIES AND ATTORNEY FEES 

R e g a r d i n g c l a i m a n t ' s c o n t e n t i o n t h a t Kemper's d e n i a l was 
u n r e a s o n a b l e , we a r e not p e r s u a d e d . Kemper's d e n i a l was i s s u e d 
f o l l o w i n g c l a i m a n t ' s r e l e a s e from work w h i l e working f o r L i b e r t y 
N o r t h w e s t ' s i n s u r e d . Inasmuch as Kemper had a l e g i t i m a t e doubt a t 
t h a t time c o n c e r n i n g i t s l i a b i l i t y f o r c l a i m a n t ' s c o n d i t i o n , i t s 
d e n i a l was not u n r e a s o n a b l e . We, t h e r e f o r e , agree w i t h the 
R e f e r e e i n s o f a r as he d e c l i n e d to a s s e s s a p e n a l t y or r e l a t e d 
a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 16, 1988, i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . T h a t p o r t i o n which upheld Kemper's d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back i n j u r y i s 
r e v e r s e d . Kemper's d e n i a l i s s e t a s i d e and the c l a i m i s remanded 
to i t f o r p r o c e s s i n g a c c o r d i n g t o law. L i b e r t y N o rthwest's d e n i a l 
i s r e i n s t a t e d and u p h e l d . For s e r v i c e s r e n d e r e d a t h e a r i n g and on 
r e v i e w , c o n c e r n i n g the c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e a s s e s s e d f e e of $2,000, to be p a i d be 
Kemper. The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not to exceed $1,080, i s approved, p a y a b l e by 
Kemper to i t ' s c o u n s e l . 

CHESTER L. WING, Claimant WCB 86-16580 
Larry I . Voth, Claimant's Attorney December 29, 1989 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Podnar's o r d e r w h i c h : ( 1 ) g r a n t e d c l a i m a n t permanent t o t a l 
d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 55 p e r c e n t 
(176 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back 
i n j u r y ; ( 2 ) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r d i a g n o s t i c s e r v i c e s ; and ( 3 ) a s s e s s e d a p e n a l t y and 
r e l a t e d a t t o r n e y f e e f o r f a i l u r e to pay f o r d i a g n o s t i c s e r v i c e s . 
On r e v i e w , the i s s u e s a r e e x t e n t of u n s c h e d u l e d permanent 
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d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , and 
c o m p e n s a b i l i t y of m e d i c a l s e r v i c e s . We a f f i r m i n p a r t and modify 
i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back 
i n F e b r u a r y 1977. The i n j u r y was d i a g n o s e d as a lumbar s t r a i n i n 
a d d i t i o n t o p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s . C l a i m a n t was 
t r e a t e d c o n s e r v a t i v e l y and he r e t u r n e d to work f o l l o w i n g the 
i n j u r y . H i s c o n d i t i o n worsened i n 1980 and he was a g a i n t a k e n o f f 
work. H i s c l a i m was s u b s e q u e n t l y reopened as an a g g r a v a t i o n by 
Board o r d e r . See C h e s t e r L. Wing, 34 Van N a t t a 718 ( 1 9 8 2 ) . 

I n mid-1981, c l a i m a n t d eveloped a d e p r e s s i o n and a n x i e t y 
c o n d i t i o n a s a r e s u l t of h i s compensable i n j u r y . Although 
i n i t i a l l y d e n i e d by the i n s u r e r , c l a i m a n t ' s p s y c h o l o g i c a l problem 
was u l t i m a t e l y a c c e p t e d a s a consequence of the 1977 compensable 
i n j u r y . C l a i m a n t was r e l e a s e d from work i n 1982 f o r p s y c h i a t r i c 
t r e a t m e n t . I n 1984, v o c a t i o n a l e f f o r t s began. I n A p r i l 1986, 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. Achord, withdrew c l a i m a n t 
from the v o c a t i o n a l program due to a d e t e r i o r a t i o n of h i s 
p s y c h o l o g i c a l c o n d i t i o n . 

I n June 1986, Achord r e f e r r e d c l a i m a n t to Dr. McMullan, 
i n t e r n i s t , f o r d i a g n o s i s as c l a i m a n t had e x p e r i e n c e d s h o r t n e s s of 
b r e a t h and a t i g h t n e s s i n h i s c h e s t . I n September 1986, a 
D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m awarding 55 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 

C l a i m a n t i s 61 y e a r s o l d and has an 11th grade 
e d u c a t i o n . H i s employment h i s t o r y i n c l u d e s work a s a w e l d e r , 
m i l l w r i g h t , m a n u f a c t u r i n g s u p e r v i s o r , and f i e l d s u p e r v i s o r f o r a 
dry k i l n . As a r e s u l t of h i s compensable i n j u r y , he has permanent 
low back impairment i n the moderate t o s e v e r e range. He cannot 
perform a c t i v i t i e s t h a t r e q u i r e r e p e t i t i v e bending or l i f t i n g or 
p r o l o n g e d s t a n d i n g or s i t t i n g . As a r e s u l t of h i s compensable 
i n j u r y , he has permanent p s y c h o l o g i c a l impairment i n the s e v e r e 
range. 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t of h i s compensable low back i n j u r y and 
p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t i s p ermanently i n c a p a c i t a t e d 
from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . 

C l a i m a n t ' s i n i t i a l v i s i t to Dr. McMullan was f o r 
d i a g n o s t i c p u r p o s e s . T h e r e a f t e r , h i s v i s i t s t o McMullan were f o r 
t r e a t m e n t p u r p o s e s . 

CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was p e r m a n e n t l y and 
t o t a l l y d i s a b l e d a s a r e s u l t of h i s compensable p h y s i c a l and 
p y s c h o l o g i c a l c o n d i t i o n s . We a g r e e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
prove t h a t he i s u n a b l e to r e g u l a r l y perform work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 2 ) ; W i l s o n v. Weyerhaeuser, 
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30 Or App 403 ( 1 9 7 7 ) . I n a d d i t i o n , he must prove t h a t he met the 
s t a t u t o r y seek-work r e q u i r e m e n t of ORS 6 5 6 . 2 0 4 ( 3 ) , u n l e s s to do so 
would have been f u t i l e . 

I n 1983, Dr. Rusch, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , 
o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y from a 
m u s c u l o s k e l e t a l s t a n d p o i n t and t h a t h i s low back c o n d i t i o n had 
r e s u l t e d i n permanent impairment i n the moderate to s e v e r e range. 
At t h a t t i m e , however, he noted t h a t c l a i m a n t s t i l l had s e v e r e 
p s y c h o l o g i c a l problems. There i s no c o n t r a r y m e d i c a l e v i d e n c e 
r e g a r d i n g c l a i m a n t ' s p h y s i c a l c o n d i t i o n . 

I n c o n j u n c t i o n w i t h t h i s , Dr. Achord, c l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t s i n c e 1982, opined t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l impairment was i n the s e v e r e range. He f u r t h e r 
o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l d e p r e s s i o n and a n x i e t y 
c o n d i t i o n p r e v e n t e d c l a i m a n t from b e i n g a b l e to work or even look 
f o r work. 

Dr. P a r v a r e s h , p s y c h i a t r i s t , examined c l a i m a n t t h r e e 
t i m e s , i n 1982, 1985, and 1986. He opined t h a t c l a i m a n t ' s 
c o n d i t i o n had improved s i n c e 1982 and f e l t t h a t c l a i m a n t was not 
unemployable from a p s y c h i a t r i c s t a n d p o i n t . Dr. P a r v a r e s h 
c o n c l u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l impairment was i n the m i l d 
range and noted t h a t c l a i m a n t ' s l i f e l o n g f e e l i n g s of i n f e r i o r i t y 
and i n a d e q u a c y were the c a u s e of h i s r e h a b i l i t a t i v e d i f f i c u l t i e s . 
Dr. T u r c o , who examined c l a i m a n t i n p a n e l w i t h Dr. P a r v a r e s h i n 
1986, c o n c u r r e d . 

We do not f i n d the o p i n i o n s of D r s . P a r v a r e s h and T u r c o 
p e r s u a s i v e . T h e i r 1986 o p i n i o n t h a t c l a i m a n t i s employable does 
not t a k e i n t o c o n s i d e r a t i o n the f a c t t h a t c l a i m a n t had been 
t r e a t i n g w i t h Dr. Achord s i n c e 1982 and was on c o n t i n u o u s 
m e d i c a t i o n d u r i n g t h a t time p e r i o d . F u r t h e r , t h e i r o p i n i o n 
r e l a t e s c l a i m a n t ' s d i f f i c u l t i e s to l i f e l o n g p s y c h i a t r i c problems, 
whereas the r e c o r d i s d e v o i d of such e v i d e n c e p r i o r to the 1977 
compensable i n j u r y . 

We a r e p e r s u a d e d by the o p i n i o n . o f Dr. Achord. He has 
c o n t i n u o u s l y t r e a t e d c l a i m a n t s i n c e the o n s e t of h i s p s y c h o l o g i c a l 
d i s a b i l i t y and i s i n a b e t t e r p o s i t i o n to o f f e r an o p i n i o n as t o 
c l a i m a n t ' s d i s a b i l i t y g i v e n t h i s p r o t r a c t e d o b s e r v a t i o n p e r i o d . 
W e i l a n d v. S A I F , 64 Or App 810 ( 1 9 8 3 ) . G i v e n c l a i m a n t ' s p h y s i c a l 
i mpairment, i n c o n j u n c t i o n w i t h Dr. Achord's o p i n i o n as to h i s 
p s y c h o l o g i c a l impairment, we c o n c l u d e t h a t c l a i m a n t i s permanently 
and t o t a l l y d i s a b l e d a s a r e s u l t of h i s compensable p h y s i c a l and 
p s y c h o l o g i c a l c o n d i t i o n . 

Moreover, g i v e n Dr. Achord's o p i n i o n , we f i n d t h a t i t 
would be f u t i l e f o r c l a i m a n t t o seek work. Bu t c h e r v. S A I F , 
45 Or App 313 (1980 ) . 

M e d i c a l S e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t a l l of Dr. McMullan's 
s e r v i c e s were d i a g n o s t i c and, t h e r e f o r e , compensable. We d i s a g r e e . 

ORS 656.245(1) e x t e n d s to payment f o r d i a g n o s t i c 
p r o c e d u r e s , even when the p r o c e d u r e s u l t i m a t e l y r e v e a l t h a t 
c l a i m a n t ' s c o n d i t i o n i s not compensable. See Brooks v. D & R. 
Timber, 55 Or App 688 ( 1 9 8 2 ) . An i n s u r e r must pay f o r d i a g n o s t i c 
t e s t i n g , which i s r e a s o n a b l e and n e c e s s a r y to d e t e r m i n e a c a u s a l 
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r e l a t i o n s h i p , i f any, between a compensable c o n d i t i o n and a 
d i s e a s e p r o c e s s . Kenneth M. Simons, 41 Van 378, 380 ( 1 9 8 9 ) ; 
C l i f f o r d D. Howerton, 38 Van N a t t a 1425 ( 1 9 8 6 ) . However, m e d i c a l 
s e r v i c e s under ORS 6 5 6 . 2 4 5 ( 1 ) a r e l i m i t e d t o s e r v i c e s f o r 
c o n d i t i o n s " r e s u l t i n g from the [compensable] i n j u r y * * *." 

Here, Dr. Achord r e f e r r e d c l a i m a n t to Dr. McMullan f o r a 
d i a g n o s i s r e g a r d i n g c l a i m a n t ' s symptoms of s h o r t n e s s of b r e a t h and 
t i g h t n e s s i n h i s c h e s t . A f t e r examining c l a i m a n t , Dr. McMullan 
d i a g n o s e d p r o b a b l e c h r o n i c o b s t r u c t i v e pulmonary d i s e a s e w i t h 
p r o b a b l e bronchoplasm. He t h e n began t r e a t i n g c l a i m a n t f o r t h i s 
c o n d i t i o n . 

We f i n d t h a t the i n s u r e r was o b l i g a t e d to pay f o r 
c l a i m a n t ' s i n i t i a l v i s i t t o Dr. McMullan a s i t was f o r d i a g n o s t i c 
p u r p o s e s . Simons, s u p r a . However, f o l l o w i n g the i n i t i a l v i s i t , 
Dr. McMullan began t r e a t i n g c l a i m a n t f o r o b s t r u c t i v e pulmonary 
d i s e a s e . A c c o r d i n g l y , we c o n c l u d e t h a t the i n s u r e r was not 
o b l i g a t e d t o pay f o r any t r e a t m e n t r e n d e r e d by Dr. McMullan, a f t e r 
the i n i t i a l d i a g n o s t i c v i s i t . 

I n r e a c h i n g our c o n c l u s i o n we note t h a t the p a r t i e s have 
a t t e m p t e d t o put c o m p e n s a b i l i t y of t h e s e t r e a t m e n t s a t i s s u e f o r 
the f i r s t time on Board r e v i e w . However, the i s s u e b e f o r e the 
R e f e r e e , as framed by the p a r t i e s , was whether a l l of 
Dr. McMullan's t r e a t m e n t s were d i a g n o s t i c i n n a t u r e . To now 
d e c i d e c o m p e n s a b i l i t y of the c o n d i t i o n t r e a t e d by Dr. McMullan 
would be improper and we d e c l i n e to do s o . See Gunther H. J a c o b i , 
41 Van N a t t a 1031 ( 1 9 8 9 ) . 

P e n a l t i e s and A t t o r n e y F e e s 
The R e f e r e e a s s e s s e d a 25 p e r c e n t p e n a l t y and $200 

a t t o r n e y f e e a g a i n s t the i n s u r e r f o r f a i l u r e to pay a l l of 
Dr. McMullan's b i l l i n g s . I n l i g h t of our d e c i s i o n above, we do 
not f i n d the f a i l u r e t o pay f o r Dr. McMullan's t r e a t m e n t s , a f t e r 
the i n i t i a l v i s i t , u n r e a s o n a b l e . However, f a i l u r e to pay f o r the 
i n i t i a l d i a g n o s t i c v i s i t was u n r e a s o n a b l e and the i n s u r e r o f f e r s 
no e x p l a n a t i o n f o r i t s f a i l u r e to pay. A c c o r d i n g l y , we modify the 
R e f e r e e ' s o r d e r and a s s e s s a 25 p e r c e n t p e n a l t y based on the 
amount of c l a i m a n t ' s i n i t i a l v i s i t to Dr. McMullan. We f u r t h e r 
modify c l a i m a n t ' s c o u n s e l ' s f e e , i n r e g a r d to t h i s i s s u e , to $75. 

ORDER 
The R e f e r e e ' s o r d e r , dated J u l y 6, 1988, i s m o d i f i e d i n 

p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t s e t 
a s i d e the i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l i n i t s e n t i r e t y i s 
m o d i f i e d . The i n s u r e r ' s d e n i a l i s s e t a s i d e s o l e l y w i t h r e s p e c t 
to i t s d e n i a l of Dr. McMullan's i n i t i a l d o c t o r e x a m i n a t i o n . The 
r e m a i n i n g s e r v i c e s of McMullan, which was f o r t r e a t m e n t of the 
noncompensable pulmonary d i s e a s e , a r e d e n i e d and t h a t p o r t i o n of 
the i n s u r e r ' s d e n i a l i s u p h e l d . I n l i e u of the R e f e r e e ' s a s s e s s e d 
f e e award, c l a i m a n t ' s a t t o r n e y i s awarded a $200 a s s e s s e d f e e f o r 
s e r v i c e s a t h e a r i n g i n s e t t i n g a s i d e a p o r t i o n of the i n s u r e r ' s 
d e n i a l . T h a t p o r t i o n which a s s e s s e d a 25 p e r c e n t p e n a l t y on a l l 
of Dr. McMullan's b i l l i n g s and awarded a $200 r e l a t e d a t t o r n e y f e e 
i s m o d i f i e d . C l a i m a n t i s ' awarded a 25 p e r c e n t p e n a l t y on the 
amount of Dr. McMullan's f i r s t e x a m i n a t i o n and c l a i m a n t ' s c o u n s e l 
i s awarded an a s s e s s e d f e e of $75. The remainder of the o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g the permanent t o t a l 
d i s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an a s s e s s e d f e e of 
$1,500. A c l i e n t - p a i d f e e , not to e x c e e d 1,306.44, i s approved. 
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ORDERS OF ABATEMENT 

CURTIS H. BEST, Claimant Own Motion 87-0401M 
Mai agon, et a l . , Claimant's Attorneys November 1, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order of Abatement 

SAIF C o r p o r a t i o n has r e q u e s t e d t h a t the Board r e c o n s i d e r 
i t s Ocotber 20, 1989 Own Motion Order i n the af o r e m e n t i o n e d c a s e . 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r t h e motion, 
the above noted Board o r d e r i s abated and withdrawn. C l a i m a n t i s 
r e q u e s t e d to f i l e a r e s p o n s e to the motion w i t h i n t e n d a y s . 
T h e r e a f t e r , t h i s m atter s h a l l be t a k e n under a d v i s e m e n t . 

I T I S SO ORDERED. 

ROBIN MITCHELL, Claimant Own Motion 84-0243M 
Bis c h o f f & Strooband, Claimant's Attorneys October 26, 1989 

Own Motion Order o f Abatement 
The i n s u r e r has r e q u e s t e d t h a t the Board r e c o n s i d e r i t s 

September 26, 1989 Own Motion Order i n the af o r e m e n t i o n e d c a s e . 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, 
the above noted Board o r d e r i s abated and withdrawn. The i n s u r e r i s 
r e q u e s t e d to f i l e a r e s p o n s e to the motion w i t h i n t e n d a y s . 
T h e r e a f t e r , t h i s m atter s h a l l be t a k e n under a d v i s e m e n t . 

I T I S SO ORDERED. 

RAYMOND L. POWELL, Claimant WCB 86-15274 
Michael B. Dye, Claimant's Attorney November 3, 1989 
Meyers & T e r r a l l , Defense Attorneys Order of Abatement 

The Board has r e c e i v e d employer's Motion f o r Abatement 
and R e c o n s i d e r a t i o n o f our Order on Review dated October 5,-1989. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the 
motion, the above noted Board o r d e r i s abated and c l a i m a n t i s 
r e q u e s t e d to f i l e a r e s p o n s e to the motion w i t h i n 10 d a y s . 

I T I S SO ORDERED. 

GLORIA SERNA, Claimant WCB 85-11974 
Myrick, e t a l . , Claimant's Attorneys November 2, 1989 
Schwabe, et a l . , Defense Attorneys Order of Abatement 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n 
o f t h a t p o r t i o n o f our October 10, 1989, Order on Review, which 
made u l t i m a t e f i n d i n g s o f f a c t i n c o n s i s t e n t w i t h our c o n c l u s i o n of 
law t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s were not 
compensable. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r t h e 
motion, our p r i o r o r d e r i s abated and withdrawn. C l a i m a n t i s 
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ORDERS OF ABATEMENT (cont.) 

r e q u e s t e d to f i l e a r e s p o n s e to the motion w i t h i n t e n days from 
the d a t e of t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e the em p l o y e r ' s 
motion under a d v i s e m e n t . 

I T I S SO ORDERED. 

SARA I . SWARTWOUT, Claimant Own Motion 88-0426M 
Peter 0. Hansen, Claimant's Attorney October 20, 1989 
Meyers & Radler, Defense Attorneys ' Own Motion Order Abating 

The s e l f - i n s u r e r e d employer has r e q u e s t e d t h a t the Board 
r e c o n s i d e r i t s September 20, 1989 Own Motion Order i n the 
af o r e m e n t i o n e d c a s e . 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, 
the above noted Board o r d e r i s abated and withdrawn. The 
s e l f - i n s u r e d employer i s r e q u e s t e d to f i l e a re s p o n s e to the motion 
w i t h i n t e n d a y s . T h e r e a f t e r , t h i s m a t t e r s h a l l be taken under 
a d v i s e m e n t . 

I T I S SO ORDERED. 
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No. 569 September 27, 1989 567 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Dwight E . Fillmore, Claimant. 

W E Y E R H A E U S E R COMPANY, 
Respondent, 

v. 
DWIGHT E . FILLMORE, 

Petitioner. 
(WCB 87-13806 and 87-16609; CA A49368) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted May 8,1989. 
Max Rae, Salem, argued the cause and filed the brief for 

petitioner. 
Ridgway K. Foley, Jr., Dennis S. Reese and Schwabe, 

Williamson & Wyatt, Portland, filed the brief for respondent. 
Before Graber, Presiding Judge, and Riggs and Edmonds, 

Judges. 
RIGGS, J . 
Affirmed. 

Cite as 98 Or App 567 (1989) 569 

RIGGS, J . 
' In this workers' compensation case, claimant peti

tions for judicial review of the Workers' Compensation 
Board's attorney fees award. ORS 656.298. We affirm. 

The referee found that claimant's chiropractic care 
was compensable and set aside employer's denial of payment.1 

The referee awarded claimant $2,000 in attorney fees. ORS 
656.386(1). On employer's request for review, the Board 
affirmed the referee's determination of compensability but 
awarded only $1,000 in attorney fees for the proceeding before 
the referee. ORS 656.382(2). The Board awarded an additional 
$600 in attorney fees for the review proceeding. ORS 
656.382(2). 

OAR 438-15-010(6) lists factors that the referee and 
the Board must consider in determining a reasonable attorney 
fee.2 The referee made no factual findings as to any of the 

1 At the bearing, claimant stipulated that a separate claim for thermographic 
testing was noncompensable. 

« OAR 438-15-010(6) provides: , 
"In any case where a referee, the Board or a court is required to determine a 

reasonable attorney fee, the following factors shall be considered: 
"(a) The time devoted to the case; 
"(b) The complexity of the issue(s) involved; 
"(c) The value of the interest involved; 
"(d) The skill and standing of the attorneys; 
"(e) The nature of the proceedings; 
"(f) The result secured for the represented party; 
"(g) The risk in a particular case that an attorney's efforts may go uncom

pensated; and 
"(h) The assertion of frivolous issues or defenses." 
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factors. Although the Board purported to consider all of the 
factors in reducing the referee's attorney fee award by half, it 
made a specific finding as to only one.3 

570 Weyerhaeuser Co. v. Fillmore 

Claimant attacks the Board's fee award as having 
been made without sufficient factual findings and as being 
inadequate to compensate his attorney reasonably for the 
legal services performed. Both parties assume that we review 
the Board's award of attorney fees according to the "substan
tial evidence" standard described in Armstrong v. Asten-Hill 
Co., 90 Or App 200, 752 P2d 312 (1988), but we do not. 

In the past, we have reviewed attorney fee awards for 
abuse of discretion, reasoning that the Board might "be 
expected to make consistent and knowledgeable assessments 
of the attorney effort involved." Short v. SAIF, 79 Or App 423, 
429, 719 P2d 894 (1986). This is the first time that we have 
considered that standard of review since the 1987 Legislative 
Assembly directed us to review workers' compensation cases 
as provided in ORS 183.482(7) and (8). Or Laws 1987, ch 884, 
§ 12a; ORS 656.298(6). 

ORS 183.482(8) requires us to distinguish between 
three types of agency action in contested cases in order to 
determine the appropriate standard of review. Megdal v. 
Board of Dental Examiners, 288 Or 293, 318-19, 605 P2d 273 
(1980). If a governing provision of law requires a particular 
action, we review the case to determine whether the agency 
has committed an error of law. ORS 183.482(8)(a). If a range 
of discretion in a particular matter has been delegated to the 
agency by the legislature, we review for abuse of discretion. 
ORS 183.482(8)(b). We review agency findings of fact to 
determine whether there is substantial evidence to support 
them and whether the reasoning from the facts supports the 
conclusions. ORS 183.482(8)(c); ORS 183.470. 

Because the scope of our review depends on the 
authority delegated to the agency by the legislature, we must 
look to the words of the delegating statute to determine the 
nature and scope of that authority. Springfield Education 
Assn. v. School Dist., 290 Or 217, 222-23, 621 P2d 547 (1980). 

The statute authorizing the Board's award of attor
ney fees in this case provides, in pertinent part: "(T]he 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the board * * *." ORS 656.382(2). (Emphasis 
supplied.) We have previously interpreted that language as 
authorizing the Board to exercise its discretion in setting the 

Cite as 98 Or App 567 (1989) 571 

amount of the attorney fee award. See Short v. SAIF, supra. 
The legislature's use of the emphasized "delegative terms" 
instructs us that the responsibility for determining the 

3 The Board stated: 
<«****• 

- "In determining a reasonable attorney fee, the Referee and the Board consider 
the factors set forth in OAR 438-15-010(6). Generally, results obtained in the form 
of medical services are considered to be rather modest * * * In this case, the 
amount in dispute was $1,582. After considering the above-mentioned factors, we 
conclude that a reasonable fee at hearing concerning the chiropractic treatment 
denial issue i $1,000. 
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amount of attorney fees to be awarded in a particular case lies 
with the Board, not with this court. Springfield Education 
Assn. v. School Dist, supra, 290 Or at 223. Our standard of 
review is described in ORS 183.482(8)(b): 

v "The court shall remand the order to the agency if it finds 
the'agency's exercise of discretion to be: 
k "(A) Outside the range of discretion delegated to the 
agency by law; 

"(B) Inconsistent with an agency rule, an officially 
stated agency position, or a prior agency practice, if the incon
sistency is not explained by the agency; or 

"(C) Otherwise in violation of a constitutional or stat
utory provision." 

The Board's attorney fee award in this case is not 
' defective in any of the ways contemplated by O R S 
~ 183.482(8)(b). In particular, contrary to claimant's argument, 

the Board is not required to make a finding as to each of the 
factors described in O A R 438-15-010(6); the regulation 
requires only that the listed factors be considered. The 
Board's explanation of its award is detailed enough to inform 
us that it considered all of the factors and had a reasonable 
basis for its decision. No more is required. 

Affirmed. 

730 October 11, 1989 No. 599 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Lonnie A. Rush, Claimant. 

A R G O N A U T I N S U R A N C E C O M P A N Y et al, 
Petitioners, 

v. 
R U S H , 

Respondent. 
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732 Argonaut Ins. Co. v. Rush 

R I G G S , J . 

Employer seeks review of an order of the Workers' 
Compensation Board that reversed the referee's order and 
found that claimant's medical services claim for a low back 
injury relates to his accepted work injury. We review for errors 
of law and substantial evidence and affirm. Armstrong v. 
Asten-Hill Co., 90 Or App 200, 752 P2d 312 (1988). 

Claimant sustained a compensable on-the-job injury 
to his low back in June, 1981. He experienced pain that 
extended down both legs. A March, 1982, determination order 
awarded temporary disability benefits and 10 percent 
unscheduled permanent partial disability. 

In September, 1982, claimant sustained an off-the-
job injury that led to increased back and leg pain. In 
December, 1982, herniated discs at L3-4 and L4-5 were diag
nosed. Employer's insurer denied claimant's aggravation 
claim. He requested a hearing. The issues at the hearing were 
the compensability of the aggravation claim, the extent of low 
back disability and the offset of overpayments. The referee 
concluded that claimant had failed to prove a causal connec
tion between his condition and his compensable 1981 injury 
and, therefore, affirmed the denial of the aggravation claim. 
He also allowed claimant an additional 10 percent 
unscheduled permanent partial disability. 

In April, 1985, claimant began treatment with Dr. 
Berardi, a chiropractor, for low back pain radiating to both 
legs. Berardi diagnosed a lumbar strain syndrome and inter
vertebral disc syndrome. He treated claimant ten to twelve 
times. The insurer paid for those treatments. Claimant 
returned to Berardi in February, 1987, for additional treat
ments. At the time, he was experiencing increased symptoms, 
again, involving his low back and^egs; The insurer received 
Berardi's bills for those treatments but did not pay or deny 
them. In June, 1987, claimant filed a request for a hearing on 
the "de facto" denial of Berardi's bills. 

Employer first assigns as error the Board's failure to 
bar claimant's current claim for medical services on res judi
cata grounds. In its second assignment, it charges that there 
was not substantial evidence to support the Board's conclu
sion that "Dr. Berardi's testimony supports a finding that the 
Cite as 98 Or App 730 (1989) 733 

compensable 1981 injury is a material cause of [claimant's] 
current symptom complex and need for treatment." Because 
resolution of the second assignment of error simplifies analy
sis of the first assignment, we address it first. 

The only medical evidence concerning the cause of 
claimant's current symptoms comes from Dr. Berardi. 
Although there is no contradictory evidence, employer argues 
that Berardi's testimony is "inconsistent, self-serving and 
does not establish how the treatment he is providing is related 
to the compensable 1981 injury as opposed to claimant's non-
compensable [1982 injury]." Employer is in essence arguing 
that Berardi's evidence is not credible. The referee made no 
findings on credibility, but upheld the insurer's denial on the 
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basis that the claim was barred by res judicata. The Board 
disagreed with the referee's legal conclusion and found that 
the evidence supported the claim's compensability. 

We do not evaluate the credibility of witnesses. 1000 
Friends of Oregon v. LCDC (Lane Co.), 305 Or 384, 402, 752 
P2d 271 (1988). Instead, we review for substantial evidence; 
that is, whether "the record, viewed as a whole, would permit a 
reasonable person to make that finding." ORS 183.482(8)(c). 
The Board implicitly believed Berardi's testimony, and that 
testimony is not so inconsistent that reliance on it is unrea
sonable. We conclude that the Board's finding that the "com
pensable 1981 injury is a material cause of [claimant's] current 
symptom complex and need for treatment" is supported by 
substantial evidence in the record. 

Claimant's current treatments are compensable, if 
the need for them results from the compensable rather than 
from the noncompensable condition. The compensable injury 
need not be either the sole or the most significant cause of the 
current need for treatment. Van Blokland v. Oregon Health 
Sciences University, 87 Or App 694,698,743 P2d 1136 (1987). 
Consequently, we affirm the Board's conclusion that claim
ant's medical services claim is compensable. 

Employer's first assignment of error, that claimant's 
medical services claim is barred by res judicata, is answered by 
our conclusion regarding compensability. Employer essen
tially argues that the condition for which claimant is now 
receiving treatment is the same condition that was found to be 
734 Argonaut Ins. Co. v. Rush 

unrelated to the compensable work injury in the 1983 aggrava
tion hearing. If that were correct, the current claim would be 
barred, because the issue of the causal relationship between 
the compensable 1981 injury and the 1982 condition would 
have been fully litigated in the 1983 aggravation hearing. 
North Clackamas School Dist. v. White, 305 Or 48, 750 P2d 
485, modified 305, Or 468, 752 P2d 1210 (1988). However, 
because the Board properly determined that part of claimant's 
current need for requiring medical services is causally related 
to the compensable injury, res judicata does not bar the claim 
for those services. 

Affirmed. 
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On remand, from the Oregon Supreme Court, Perry v. 
SAIF, 307 Or 654, 772 P2d 418 (1989). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand May 31,1989. 

Leo R. Probst, Portland, argued the cause for petitioner. 
With him on the brief was Leo R. Probst & Associates, Port
land. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for respondents. On the brief were Dave 
Frohnmayer, Attorney General, Virginia L . Linder, Solicitor 
General, and Darrell E . Bewley, Assistant Attorney General, 
Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 
54 Perry v. SAIF 

R I C H A R D S O N , P . J . 

This case is on remand from the Supreme Court. The 
only issue is whether claimant suffered a worsening of his 
compensable injury under the standard established in Gwynn 
v. SAIF, 304 Or 345, 745 P2d 775 (1987). On de novo review, 
we conclude that he has not.1 We therefore affirm the Work
ers' Compensation Board order that affirmed the referee's 
decision upholding SAIF's denial of his aggravation claim. 

We quote the facts from our previous opinion: 

"Claimant injured his back on the job in November, 1979. 
The first determination order respecting the injury was May 
14,1980. After several subsequent reopenings, the claim was 
finally closed on July 2, 1984, by a stipulated award of 30 
percent permanent partial disability. The parties also agreed, 
as part of the written stipulation, that claimant was not per
manently and totally disabled at that time. 

"In April, 1985, he was admitted to the hospital for treat
ment of his low back. His right to file an aggravation claim for 
the 1979 injury would expire May 14,1985, and to establish an 
aggravation, he would have to show a worsening subsequent to 
the last arrangement of compensation on July 2, 1984. He 
consistently has refused surgery. On that occasion, he was put 
in traction, which relieved the pain, and spent about six days 
in the hospital. He filed a claim for aggravation on May 6, 
1985, eight days before his aggravation rights expired. SAIF 
denied the claim." 93 Or App 631, 633, 763 P2d 736 (1988). 
(Footnote omitted)v 

The referee found that claimant had experienced epi
sodes of pain since his last arrangement of compensation, but 
not a worsening of his underlying compensable condition. The 
referee, therefore, upheld the denial, and the Board affirmed. 
On appeal, we reversed and ordered acceptance of the claim. 
Although we agreed that claimant's underlying condition had 

1 Claimant filed his petition for review before July 20,1987; therefore, our scope of 
review is de novo. Armstrong v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 
(1988). 
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not worsened, we concluded that, under Gwynn v. SAIF, 
supra, claimant had experienced a worsening, because inpa
tient hospital treatment was required for his compensable 

Cite as 99 Or App 52 (1989) 55 

injury. 93 Or App at 634. The Supreme Court reversed and 
remanded,2 explaining that 

"the Court of Appeals misapplied the Gwynn decision. The 
Court of Appeals read the above-quoted words 'or becomes an 
inpatient at a hospital for treatment of that condition' to state 
an alternative test of aggravation independent of any worsen
ing of the worker's 'underlying condition.' These words 
expressly referred to an alternative to total disability 'as a 
result of worsening of the worker's condition from the original 
injury.'" Perry v. SAIF, 307 Or 654, 657, 772 P2d 418 (1989). 

Generally, an aggravation claim arises when a com
pensable injury worsens. O R S 656.273. In remanding, the 
Supreme Court established that the appropriate test to deter
mine whether a worsening occurred in this case is 

"whether the symptoms such as pain have caused loss of 
function of the body and resulted in loss of earning capacity." 
307 Or at 657. 

The referee found that claimant had experienced increased 
episodes of pain since his last arrangement of compensation. 
We agree. Claimant's treating physician indicated that he 
suffered flair-ups of pain requiring treatment. However, 
claimant testified that those episodes were short in duration 
and that he went to the hospital only for traction. Nothing in 
the record suggests that claimant's increased symptoms 
caused any loss of function of his body that resulted in loss of 
earning capacity. 

Affirmed. 
2 In our original opinion, we concluded that an aggravation claim requires that 

there have been a worsening before expiration of a claimant's aggravation rights. 93 Or 
App at 633. That conclusion was not reviewed by the Supreme Court. 
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Susan G. Bischoff, Salem, argued the cause for respondent. 
With her on the brief were Joseph D. Robertson and Garrett, 
Seideman, Hemann, Robertson & De Muniz, P.C. , Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 

66 SAIF v. Johnson 

R I C H A R D S O N , P . J . 

S A I F Corporation appeals from a judgment for the 
defendant Workers' Compensation referee in this mandamus 
action by which SAIF seeks to have defendant compelled to 
vacate his order on a claim. The trial court concluded that 
exclusive jurisdiction to review defendant's order is provided 
in the Workers' Compensation Law and that the availability 
of that review provides SAIF with an adequate alternative 
remedy and therefore makes mandamus unavailable. The 
court entered a judgment dismissing the alternative writ. We 
affirm. 

The claimant had requested review of four determin
ation orders that were issued between 1984 and 1986. Those 
requests were dismissed in September, 1987, on the claimant's 
motion. In February, 1988, another determination order con
cerning the same claimant was issued. He requested review, 
and a hearing was conducted by defendant. According to 
SAIF's petition, 

"Defendant assumed jurisdiction over said February 17,1988 
Determination Order, pursuant to ORS 656.283, and also 
assumed jurisdiction over the four previously mentioned dis
missed Determination Orders. 

"VIII. 

"* * * Defendant issued an Opinion and Order tin the 
merits of the February 17, 1988 Determination Order, as well 
as the merits of the four previously mentioned dismissed 
Determination Orders, on August 16,1988." 

Defendant's order increased the compensation that S A I F was 
required to pay. S A I F contends that, because there were no 
pending requests for hearings on the four earlier determina
tion orders and the time allowed for requesting review of them 
had elapsed, defendant had no jurisdiction to rule on them. 

S A I F agrees that defendant's order is reviewable by 
the Workers' Compensation Board under ORS 656.295. It 
contends, however, that that is not an exclusive remedy and 
that it is not an adequate one, because, under ORS 656.313(2), 
S A I F cannot recover the compensation that it must pay the 

.claimant between the time of defendant's order and the time 
that the order may be reversed by the Board or us. Defendant 
Cite as 99 Or App 64 (1989) 67 

responds that the review provisions of the Workers' Compen
sation Law are exclusive and adequate. Defendant also sug
gests that SAIF's inability to recover the payments made 
during the review process does not render the process an inad-
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equate remedy, because the nonrecovery provision of ORS 
656.313 is a component of, and not a drawback to, the process. 
Defendant relies on Wisherd v. Paul Koch Volkswagen, 28 Or 
App 513, 559 P2d 1305, rev den 278 Or 393, appeal dismissed 
434 US 898 (1977), where we said: 

"ORS 656.313 cannot be viewed in isolation; it must be con
sidered as part of the entire workmen's compensation system. 
The workmen's compensation system compromises many 
interests of both employers and employes out of the belief that 
an alternative to judicial determination of employment-
related injury claims is necessary. Employes must forego, inter 
alia, the right to sue in tort for injuries occurring in the course 
of employment but receive in exchange the elimination of 
fault as a basis for compensation. Employers receive the bene
fit of limited liability for compensable accidents but are 
required on the other hand to assume liability for a greater 
number of injuries. These and many other balances are among 
those struck in the quid pro quo format of the workmen's 

. compensation system * * *." 28 Or App at 516. 

We have repeatedly held that the circuit courts lack 
jurisdiction to consider matters concerning workers' compen
sation claims and that the decisional and review provisions of 
the Workers' Compensation Law are exclusive. Hoyden v. 
Workers' Compensation Dept., 77 Or App 328, 713 P2d 612 
(1986); SAIF v. Harris, 66 Or App 165, 672 P2d 1384 (1983); 
see ORS 656.018; ORS 656.704. However, we have not pre
viously considered the exclusive jurisdiction question,in the 
context of a mandamus proceeding, nor have we decided the 
other question that the parties dispute—whether the admin
istrative and judicial review remedies provided by the Work- ^ 
ers' Compensation Law are an adequate alternative to \anoV 
foreclose mandamus. Because the second question is indepen
dently dispositive and can be answered solely with reference 
to this case, we base our decision on it. 

ORS 34.110 provides, in part: 

"The writ shall not be issued in any case where there is a 
plain, speedy and adequate remedy in the ordinary course of 
the law." 

68 SAIF v. Johnson 

It is clear that defendant's order decides matters con
cerning a claim, that S A I F can—and has—sought Board 
review of the order and that the specific question that S A I F 
wants decided here, whether defendant exceeded his jurisdic
tion, can be decided by the Board in its review of the order 
pursuant to ORS chapter 656. The relief that S A I F seeks in 
this action, that defendant's order be vacated, is the func
tional equivalent of relief that it could seek, for the same 
reason and possibly others, in the Board proceeding. S A I F 
does not argue that anything inherent in the two kinds of 
proceedings makes mandamus so much speedier than review 
under the Workers' Compensation Law provisions that the 
latter are inadequate for that reason. Moreover, the dispatch 
of mandamus has generally not led the courts to hold that a 
direct review or appeal is an inadequate alternative, even 
when mandamus is sought in connection with a preliminary 
matter and the appeal must await a final disposition. See State 
ex rel Automotive Emporium v. Murchison, 289 Or 265, 611 
P2d 1169, rehearing denied 289 Or 673,616 P2d 496 (1980). 
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Against that background, it is far from apparent why 
S A I F regards the statutory review procedure as inadequate. 
S A I F relies on State ex rel Huntington v. Sulmonetti, 276 Or 
967,557 P2d 641 (1976), where the court reached the merits of 
and rejected the employer-relator's substantive ground for 
seeking mandamus to require the defendant circuit court 
judge to vacate his order remanding a claim to the Board. The 
employer argued that the claim was barred by res judicata, and 
the Board had agreed. On direct review, the defendant dis
agreed and remanded "for a determination of whether claim
ant was in the course and scope of his employment when he 
sustained his accidental injury." 276 Or at 969. The Supreme 
Court held that the claim was not barred and refused to enter 
a peremptory writ. However, it noted at the conclusion of its 
opinion: \ 

, \ 
"Defendant contends that the proceeding should be dis

missed and that mandamus will not lie because there is an 
adequate remedy by way of appeal upon completion of the 
litigation. The employer contends that an appeal is not an 
adequate remedy because if, after remand by the circuit court, 
it was found that claimant was injured in the course of his 
employment, he would draw benefits during the pendency of 
an appeal which could not be recovered if the employer was 

Cite as 99 Or App 64 (1989) _69 

subsequently to win on the issue raised here. ORS 656.313. At 
the time of issuance of the alternative writ we deemed this 
possibility to be sufficiently likely to make an appeal in the 
usual course of law an inadequate remedy." 276 Or at 973. 

This case differs from Huntington. Had the court 
concluded that res judicata barred the claim there, its issuance 
of a peremptory writ would have eliminated the remand to the 
Board and ended the proceedings on the claim before any 
compensation subject to ORS 656.313 was awarded. Here, 
conversely, the mandamus relief that SAIF seeks would not 
end the proceedings on the claim, because the claimant's 
request for hearing on the 1988 determination order would 
still be viable. Indeed, the relief sought by SAIF—vacation of 
defendant's order—could lengthen the proceedings on the 
claim. Defendant would have to issue a new order, while, in 
the present posture of the proceedings, the Board can review 
the existing order de novo and make its own findings concern
ing compensation, without further involvement of defendant. 

A second distinction is that S A I F is presently 
required to make nonrecoverable payments, while in Hunting
ton the prospective possibility of such an obligation arose only 
by virtue of the remand that the employer sought to prevent in 
the mandamus proceeding. Further Board action was the 
source of the threatened error in Huntington; here, Board 
review is the direct means for correcting the error that SAIF 
ascribes to defendant's order. 

After the decision in Huntington, the legislature 
amended ORS 656.298 to make Board orders directly reviewa
ble by this court rather than the circuit court. Or Laws 1977, 
ch 804, § 11. One of the necessary effects of that amendment 
was to expedite the workers' compensation review process by 

-2449-



eliminating one tier of review. Paradoxically, S A I F would put 
the circuit court back into the position of deciding questions 
that are capable of decision in the statutory review process 
and would justify that result by saying that the review process 
is not a plain, speedy and adequate alternative to the circuit 
court remedy. The net effect is illustrated by this case: If we 
were to afford the relief that SAIF seeks, the same or similar 

70 SAIF v. Johnson 

questions would have been presented to four different deci
sionmakers,1 and the review proceedings on the claim would 
be back at the starting point. 

S A I F seems to understand State ex rel Huntington v. 
Sulmonetti, supra, as stating a universal proposition that an 
employer or insurer that is required to pay nonrecoverable 
interim compensation lacks an adequate alternative remedy 
per se and may proceed by mandamus instead of following the 
statutory review procedures. We read Huntington far more 
narrowly to address only its own facts. If it were read other
wise, it would amount to a judicial repeal of the workers' 
compensation review statutes as they apply to employers and 
insurers. 

S A I F also argues that mandamus should be available, 
because the question it raises is a jurisdictional one (at least by 
SAIF's definition). S A I F relies on State ex rel Automotive 
Emporium v. Murchison, supra, where the court said: 

"Direct appeal is an adequate remedy unless the relator would 
suffer a special loss beyond the burden of litigation by being 
forced to trial.5 * * * 

" 5 An exception exists where the relator asserts that a court is 
improperly asserting jurisdiction, State ex rel Knapp v. 
Sloper, 256 Or 299,473 P2d 140 (1970), State ex rel Handly v. 
Hieber, 256 Or 93,471 P2d 790 (1970). * * *" 289 Or at 269. 

In both cases that Murchison cites for the proposition 
that mandamus lies to correct an improper assertion of juris
diction, the issue was whether the defendant judge could be 
compelled to quash the service of summons. The court 
explained in State ex rel Knapp v. Sloper, supra, that, although 
a direct appeal is an adequate remedy to redress the erroneous 
allowance of a motion to quash: 

"If, on the other hand, the motion to quash is denied, 
appeal is not an entirely adequate remedy. Since 1949 the 
defendant may enter a general appearance without waiving 
his objection to the service and if after trial a judgment is 
entered against him he may appeal and in the appellate court 
renew his challenge of the service. ORS 16.150. If the appel
late court holds the service defective the trial of the case has 

Cite as 99 Or App 64 (1989) 71 

been a waste of time and money for both parties and court. 
There is good reason to decide at the outset whether the trial 
will be a wasted effort or will decide the controversy." 256 Or 
at 301. 

The situation here is not comparable. Defendant has 
not simply asserted that he has jurisdiction; he has completed 
his exercise of jurisdiction. After-the-fact review rather than 

1 Direct Board review of the order is being pursued by both claimant and SAIF. 
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prevention is all that can be obtained through any procedure. 
The procedures of the Workers' Compensation Law are 
designed for and are completely adequate to provide that 
review. ' 

Affirmed. 
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Affirmed. 

Cite as 99 Or App 353 (1989) ' 355 

G R A B E R , P . J . 

Employer seeks review in this workers' compensation 
case. We review for substantial evidence and errors of law, 
ORS 656.298(6), and affirm. 

Claimant sustained a low back injury on December 8, 
1984, while working as a paper machine operator. He sought 
treatment from a chiropractor, who diagnosed a lumbosacral 
sprain and found that claimant had a preexisting mild to 
moderate degenerative condition. In January, 1985, employer 
accepted the claim as a disabling injury. Claimant complained 
of various mild recurrences and experienced two episodes of 
increased severe low back pain in June and July, 1985, each of 
which resulted in time loss. He continued chiropractic treat
ments. They gradually decreased from five times per week 
immediately after the injury to one to three times per week, 
until claimant went without treatments for a one-month 
period in June and July, 1987. 

On July 28, 1987, employer's insurance carrier sent 
claimant a letter that denied 
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"all further chiropractic care in that it is not reasonable, nec
essary, or attributable to our industrial injury of December 8, 
1984. All chiropractic care obtained prior to this date will be 
paid for. Howeverf,] we will not make payments for any chi
ropractic care past this date." 

Claimant requested a hearing. The referee set aside the denial 
in December, 1987, finding that 

"[c]laimant has met his burden of proving that continued 
chiropractic treatment is reasonable and necessary and 
related to the industrial injury." 

i; 

In July, 1988, a determination order closed the claim and 
awarded claimant four percent unscheduled permanent par
tial disability. 

Employer sought review of the referee's order. The 
Board affirmed, but for a different reason. It concluded: 

"The employer argues that claimant's ongoing chiroprac
tic care is not related to his compensable 1984 injury. We have 
found as fact that claimant's ongoing low back symptoms are 
solely related to his noncompensable degenerative condition. 
However, notwithstanding this finding, the employer is pro
hibited from issuing its partial denial so long as the accepted 

356 Evanite Fiber Corp. v. Striplin 

claim is in open status. See Guerrero u. Stayton Canning Co., 
92 Or App 209, 212-13[,757 P2d 873] (1988), and cases cited 
therein. The evidence indicates that the claim was still open 
as of the date of the denial. The employer's partial denial is 
therefore procedurally improper." (Emphasis supplied.) 

Employer asked the Board to reconsider its order. On recon
sideration, the Board adhered to and republished its holding. 
It added that employer's denial was not effective even upon 
closure of the claim, because 

"the claim here was closed more than seven months following 
the hearing. Consequently, claimant did not have an oppor
tunity to litigate the compensability of his post-closure treat
ments." 

Employer petitions for review, assigning as error that 
the Board "decid[ed] the case on procedural grounds instead of 
deciding the merits of the [employer's] denial." Citing Boise 
Cascade Corp. v. Katzenbach, 307 Or 391, 768 P2d 395 (1989), 
employer argues that the Board erred in relying on Guerrero v. 
Stayton Canning Co., 92 Or App 209, 757 P2d 873 (1988).1 

Employer asserts that its "partial denial" was proper, because 
the denied condition was separable from the accepted condi
tion, and that the Board should have held in its favor on the 
merits. 

We need not reach that argument. Both employer 
and the Board mischaracterize what happened as a "partial 
denial." A partial denial occurs "when a claimant makes a 
single claim encompassing two separate injuries or conditions, 
* * * [and the employer] partially den[ies] that claim by specifi
cally denying one injury of condition while accepting the 
other." Johnson v. Spectra Physics, 303 Or 49, 58, 733 P2d 
1367 (1987). In this case, employer did not specifically deny 

1 In Guerrero, we held that "[a]n employer may not issue a partial denial of a 
previously accepted inseparable condition while the claim is still open." 92 Or App at 
2 1 2 - -2452-



any injury or condition. Rather, it denied "all future chi
ropractic care" on the basis that the care would not relate to 
the previously accepted claim. 

That denial was improper for reasons that the Board 
did not address. An employer has authority to deny a current 
claimed need for medical services, or specific claims as the 

Cite as 99 Or App 353 (1989) 357 

claimant presents them, if the medical services are not reason
able and necessary and attributable to the compensable 
injury. ORS 656.245(1); Stratis v. Georgia-Pacific Corp., 94 Or 
App 781, 767 P2d 934, on reconsideration 96 Or App 706, 710, 
773 P2d 821, rev den 308 Or 331 (1989); Ellis v. McCall Insula
tion, 93 Or App 188,190, 761 P2d 6 (1988), aff'd 308 Or 74, 775 
P2d 316 (1989); see also ORS 656.313(3). However, an 
employer may not deny its future responsibility for payment 
of benefits relating to a previously accepted claim, unless it 
follows the statutory procedure for claim closure. Webb v. 
SAIF, 83 Or App 386, 731 P2d 1054 (1987); Roller v. 
Weyerhaeuser Co., 67 Or App 583, 679 P2d 341, on recon
sideration 68 Or App 743, 683 P2d 554, rev den 297 Or 601 
(1984).2 Employer here tried to deny the claim prospectively, 
because it denied future medical benefits, not just a separate, 
noncompensable condition. 

Even after claim closure, an employer cannot deny its 
future responsibility for payment of medical services for a 
previously accepted claim. ORS 656.245(1); Bowser v. Evans 
Product Company, 270 Or 841, 530 P2d 44 (1974); Wait v. 
Montgomery Ward, Inc., 10 Or App 333,338,499 P2d 1340, rev 
den (1972). Therefore, the Board also reached the right result 
when it held on reconsideration that employer's denial 
remained ineffective after closure of the claim. We affirm the 
Board's order on review and its order on reconsideration, 
because employer issued an improper prospective denial.3 .-. 

Affirmed. 

1 Compare Chaffee v. Nolt, 94 Or App 83, 764 P2d 600 (1988), in which we held 
that the Board properly concluded that the claim was not compensable, even though 
the employer had issued an improper prospective denial We reasoned that the 
employer had closed the claim "immediately after the issuance of the denial," so its 
conduct was neither unreasonable nor designed to shortcut the process of claim 
closure. 94 Or App at 85. Here, in contrast, the claim was not closed until the deter
mination order of July 14,1988, nearly a year after employer issued its denial. 

3 Employer's other arguments require no discussion. 
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No. 678 November 8, 1989 367 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Mary E . Williams, Claimant. 

W I L L I A M S , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N et al, 

Respondents. 
(87-00078; CA A50956) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 19,1989. 

Darris K . Rowell, Salem, argued the cause and filed the 
brief for petitioner. 

Yuan Xing Chen, Certified Law Student, Salem, argued he 
cause for respondent S A I F . With him on the brief were Dave 
Frohnmayer, Attorney General, Virginia L . Linder, Solicitor 
General, and Ann Kelley, Assistant Attorney General, Salem. 

No appearance for respondent Hill Investments. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

E D M O N D S , J . 

Reversed and remanded. 

Cite as 99 Or App 367 (1989) 369 

E D M O N D S , J . i 

Claimant seeks review of an order of the Board that 
adopted the referee's order that dismissed with prejudice 
claimant's request for a hearing. We reverse. 

Claimant's attorney appeared for the hearing without 
claimant and moved for a postponement. The motion was 
denied. He moved to dismiss claimant's request for a hearing 
without prejudice. That motion was also denied. Finally, he 
requested that claimant be allowed to proceed on the record1 

and to give her testimony over the telephone. The referee 
denied the motion and granted SAIF's motion to dismiss with 
prejudice because of claimant's failure to appear personally 
and to make herself available for cross-examination. Claimant 
argues that the referee was without authority to deprive her of 
the opportunity to put on evidence. 

At the time of the hearing, OAR 438-06-071 pro
vided:2 

1 The record contained 38 documents. 
2 OAR 438-06-071 became effective within days before claimant's hearing. Pre

viously, the applicable rule provided: . j/\ 
"Failure of a party to appear at a hearing without good cause constitutes a 

waiver of appearance. If the party failing to appear is the party that requested the 
hearing, the request for hearing may be dismissed unless good cause is shown and 
the other party is not prejudiced thereby." 
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"(1) A regj for h ring may be dism I if a referee 
finals that the party that requested the hearing has abandoned 
the request for hearing or has engaged in conduct that has 
resulted in an unjustified delay in the hearing of more than 60 
days. J. 

"(2) Unjustified failure of a party or the party's represen
tative to attend a scheduled hearing is a waiver of appearance. 
If the party that waives appearance is the party that requested 
the hearing, the referee shall dismiss the request for hearing as 
having been abandoned unless extraordinary circumstances 
justify postponement or continuance of the hearing." 

S A I F does not argue that there is a jurisdictional 
requirement for appearance of a claimant who has requested a 
hearing, but argues that ORS 656.283(7), which provides that 
hearings shall be conducted "in any manner that will achieve 

370 Williams v. SAIF 

substantial justice," authorizes a referee to dismiss with preju
dice, if the claimant does not personally appear. S A I F argues 
that "substantial justice" includes an opportunity to confront 
and cross-examine an adverse party before there can be a 

^factual decision on that party's claim. 
( ' • 

However, O R S 656.283(7) also states: 
"Nothing in this section shall be construed to prevent or 

limit the right of a worker, insurer or self-insured employer to 
present evidence at hearing * * *." 

O R S 656.283(7) ensures that all parties will have the oppor
tunity to present their evidence. Although a claimant may 
choose to present evidence through her own testimony, her 
choice not to do so does not prevent the insurer from present
ing its evidence in defense of her claim. OAR 438-06-071 con
templates that a request for a hearing may be dismissed with 
prejudice if neither a claimant nor a claimant's attorney 
appear for hearing. Nothing in the rule authorizes the referee 
to dismiss the request simply because the claimant does not 
appear. Under the Board's rules, claimant was entitled to offer 
the remainder of her evidence, even if she chose not to testify 
personally. The referee erred when it denied her that oppor
tunity.3 

Reversed and remanded. 

9 We need not address claimant's other assignments. 
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No. 696 November 22, 1989 455 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Tony Mullins, Claimant. 

B E A R S P R I N G S F O R E S T P R O D U C T S et al, 
Petitioners, 

v. 
M U L L I N S , 
Respondent. 

(86-04114; A50688) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 9, 1989. 

Craig A. Staples, Portland, argued the cause for peti
tioners. With him on the brief was Roberts, Reinisch & Klor, 
P.C., Portland. 

Daniel C . Lorenz, Portland, argued the cause for 
respondent. With him on the brief was Des Connall & Dan 
Lorenz, P.C., Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J . 

Reversed and remanded for reconsideration. 

Cite as 99 Or App 455 (1989) 457 

B U T T L E R , P . J . 

Employer seeks review of the Workers' Compensa
tion Board's order setting aside its denial of a claim on the 
ground that it was an improper partial denial. 

Claimant injured his knee on the job and filed a 
claim. Employer responded: 

"You filed a claim for workers' compensation benefits 
related to an injury sustained to your right knee. Your claim 
was originally placed into a deferred status, and time loss 
benefits were paid. 

"At this time, I have had an opportunity to review the 
medical information currently available to me. Based on the 
current medical information, it does appear that your current 
condition relates primarily to your preceding injury and surg
eries. The medical information indicates that your recent 
twisting injury merely caused a temporary aggravation of your 
problem, rather than a material worsening to your underlying 
condition. Based on this information, we are unable to accept 
your claim for workers' compensation benefits, as it is felt that 
your primary need for treatment is related to your pre-existing 
condition. Therefore, without waiving further questions of 
compensability, this formal denial of the above-referenced 
claim is made." 

Claimant requested a hearing. Employer then conceded that a 
portion of the claim, i.e., a "contusion," might be compensable 
but continued to deny responsibility for all of claimant's knee 
condition, on the ground that his disability is caused by a 
preexisting condition. -2456-



The Board held that employer's letter was a partial 
denial that failed to comply with the requirements stated in its 
opinion in Bryan D. Warrilow, 40 Van Natta 521 (1988), that a 
partial denial be preceded or accompanied by an acceptance. 
We reversed that decision in Weyerhaeuser Co. v. Warrilow, 96 
Or App 34, 771 P2d 295, rev den 308 Or 184 (1989), holding 
that a partial denial is legally sufficient i f i t is clear what 
portion of the claim is denied. 

Admittedly, the wording of employer's denial sug
gests that a portion of claimant's condition may be compensa
ble: "[Y]our recent twisting injury merely caused a temporary 
aggravation of your problem." However, there is no doubt, and 
claimant concedes, that employer's letter denied the claim in 

458 Bear Springs Forest Products v. Mullins 

toto; therefore, the Board's reliance on its opinion in War
rilow, even if that decision had been correct, is misplaced. 
There is no procedural reason why the denial itself was 
improper. Employer's later concession at the hearing that a 
portion of the claim may be compensable does not invalidate 
the earlier denial on the procedural basis on which the Board 
relied. We remand the case for reconsideration on its merits. 

Reversed and remanded for reconsideration. 

No. 697 November 22, 1989 459 

~ J 
I N THE COURT OF APPEALS OF THE 

STATE OF OREGON 

In the Matter of the Compensation of 
Donald E. Lowry, Claimant. 

LOWRY, 
Petitioner, • 

v. 
DU LOG, INC., et al, 

Respondents. 
(87-01224; CA A50750) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 20,1989. 
James L. Edmunson, Eugene, argued the cause for peti

tioner. On the brief were Jon C. Correll and Malagon, Moore 
& Johnson, Eugene. 

David O. Wilson, Employers Defense Counsel, Eugene, 
argued the cause for respondents. With him on the brief were 
Phillip Nyburg, Eugene. 

Before Butt ler , Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J. 
Affirmed. 
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Cite as 99 Or App 459 (1989) 461 

B U T T L E R , P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board determining that his benefits for tempo
rary disability should be calculated pursuant to former OAR 
436-60-020. 

The Board found that claimant was paid for the 
number of hours that he actually worked, that, at the time he 
was injured, he had been working for employer for over four 
months, five to six days per week, averaging more than nine 
hours per day, and that employer expected him to be available 
for full-time work. There is substantial evidence to support 
those findings. 

Employer initially paid claimant time loss benefits 
for his injury at a rate of $285.01 per week, calculated pur
suant to ORS 656.210(2)(a)(C): 

"For the purpose of this section, the weekly wage of work- . 
ers shall be ascertained by multiplying the daily wage the 
worker was receiving: •>. 

< < * * * * « 

"(C) By 5, if the worker was regularly employed five days 
a week." 

Claimant complained that that rate of benefits was too low, in 
that i t did not reflect his overtime wages. Employer then 
recalculated claimant's benefits by averaging his wages pur
suant to former OAR 436-60-020, which provided, in part: 

"(4) The rate of compensation for workers employed 
with unscheduled, irregular or no earnings shall be computed 
on the wages determined in the following manner: 

"(a) Employed on call basis: Use average weekly earn
ings for past 26 weeks, if available, unless periods of extended 
gaps exist, then use no less than last 4 weeks of employment to 
arrive at average. For workers employed less than 4 weeks, or 
where extended gaps exist within the 4 weeks, use intent at 
time of hire as confirmed by employer and worker. 

"(c) Employed varying hours, shifts or wages: Use aver
age as in subsection (a), 

i i * * * * * 

462 Lowry v. Du Log, Inc. 

"(i) Employed with overtime: Overtime shall be consid
ered only when worked on a regular basis. Overtime earnings 
shall be considered at the overtime rate rather than straight 
time." 

That calculation resulted in weekly benefits of $264.17. 
Claimant now contends that his weekly wage should be calcu
lated pursuant to ORS 656.210(2) and not under the admin
istrative rule. 

Employer concedes that claimant was "regularly 
employed," as that term is defined and used in ORS 
656.210(2)(c): 

"As used in this subsection, 'regularly employed' means 
actual employment or availability for such employment. For 
workers not regularly employed and for workers with no 
remuneration or whose remuneration is not based solely upon 
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daily or weekly wages, the director, by rule, may prescribe 
methods for establishing the worker's weekly wage." (Empha
sis supplied.) 

I t argues, however, that because claimant was paid by the 
hour, rather than by the day or week, his benefits are properly 
computed pursuant to former OAR 436-60-020, based on the 
actual hours he worked. Claimant does not challenge 
employer's computation under the rule. He contends only 
that, under ORS 656.210(2)(c), a worker is either "regularly 
employed" and gets benefits calculated pursuant to ORS 
656.210, or is one whose remuneration is not based solely on 
daily or weekly wages and whose benefits are calculated pur
suant to the rule, but cannot be both. We agree with the 
Board. The statute provides that one who is "regularly 
employed" may also be one who is paid on other than a daily or 
weekly basis. In such a circumstance, the statute authorizes 
the director to prescribe the method of establishing the 
worker's weekly wage. The director has done that, and claim
ant's benefits were properly calculated under former OAR 
436-60-020. 

Affirmed. 

No. 704 November 29, 1989 489 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

PROGRESSIVE CASUALTY INSURANCE CO., 
Respondent, 

v. 
MARCA, 

Defendant, 
and 

SMISEK, 
Appellant. 

(88CV0218; CA A49505 (Control)) 
SMISEK, 
Appellant, 

v. 
MARCA, 

Respondent. 
(87CV1138; CA A50401) 

(Cases Consolidated) 

Appeal from Circuit Court, Coos County. 
Richard L. Barron, Judge. 
Argued and submitted September 13,1989. 
James C. Coffey, North Bend, argued the cause for 

appellant. With him on the briefs was Hayner, Stebbins & 
Coffey, North Bend. 

Michael A. Lehner, Portland, argued the cause for 
respondent Progressive Casualty Insurance Co. With him on 
the brief was Lehner & Mitchell, Portland. 

Gig Wyatt, Salem, argued the cause for respondent Marca. 
On the brief was J. P. Harris, I I , Salem. 
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Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

GRABER, P. J. 
Reversed and remanded. 

Cite as 99 Or App 489 (1989) ; 491 

GRABER, P. J . 

These consolidated cases arise from the death of 
Kevan Robbins. The personal representative of Robbins' 
estate (the estate) claims damages for wrongful death from 
Marca, Robbins' employer. Progressive Casualty Insurance 
Co. (Progressive), Marca's liability insurer, seeks a declara
tory judgment that Robbins' fatal injuries occurred in the 
course of his employment and were, therefore, excluded from 
coverage under its policy.1 The estate intervened in the declar
atory judgment action. 

The parties to the declaratory judgment action tried 
the case to the court. They stipulated that the evidence con
sisted of Marca's deposition and the pertinent parts of the 
insurance policy. The court found "that Robbins was an 
employee working in the course and scope of employment for 
defendant Marca at the time of his death" and held that 
Progressive had no duty to defend or indemnify Marca in the 
wrongful death action. The estate appeals the declaratory 
judgment; Marca does not. 

In the wrongful death case, the parties stipulated that 
the ruling in the declaratory judgment action collaterally 
estopped them from relitigating the issue of Robbins' employ
ment status at the time of his death.2 They also stipulated that 
"Marca was a complying employer under Oregon worker's [sic] 
compensation law." The court granted a summary judgment 
to Marca on the ground that ORS 656.018 bars the claim. The 
estate appeals. 

We first consider the procedural questions that 
respondents raise. Marca argues that the stipulation in the 
492 Progressive Casualty Ins. Co. v. Marca 

wrongful death case means that the estate "agreed not to 
argue that [Robbins] was not an employee." In other words, 
according to Marca, the estate conceded the case on the merits 
and cannot contest the trial court's decision on appeal. Marca 
relies on this passage in the stipulation: 

"The parties further stipulate and agree that plaintiff is col
laterally estopped from arguing, in this case, that [Robbins] 
was not an employee of Defendant Raymond D. Marca based 
upon the court's ruling in Progressive v. Marca, supra." 

1 The policy in effect at the time of the accident provided, in pertinent part: 

"We do not cover 
M * * * * * 

"(6) Bodily injury to an employee of an insured arising in the course of employ
ment. T h i s exclusion does not apply, however, to bodily injury to domestic 
employees who are not entitled to workers' compensation benefits." 

See O R S 656.005(7); O R S 656.018. 
2 For the purpose of analyzing these cases, the parties agree that the phrase 

"arising out of and in the course of employment" in O R S 656.005(7) has the same 
meaning as the phrase "arising in the course of employment" in policy exclusion 
number 6. 
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Marca reads that sentence out of context. A stipula
tion is binding for the purpose for which it is intended. 
McKean v. Bernard, 54 Or App 540, 546, 635 P2d 673 (1981). 
In this case, the intent was simply to streamline the proceed
ings; the estate did not agree to the correctness of the trial 
court's ruling. Indeed, the stipulation noted that the estate 
had appealed from the judgment in the declaratory judgment 
action and stated that the wrongful death action was barred 
"unless an appellate court should overrule" the trial court. 
The parties contemplated that both cases could be appealed 
on their merits. 

In the declaratory judgment action, Progressive con
tends that the estate cannot obtain review,3 because the 
insured did not appeal. Progressive asserts that the estate's 
rights are only derivative; "[i]t has no direct claim against the 
policy." When Marca chose not to appeal, says Progressive, 
"the absence of coverage [was] conclusively established for all 
purposes." Progressive relies on State Farm Fire & Casualty v. 
Reuter, 299 Or 155,700 P2d 236 (1985), and Grange Insurance 
Association v. Beleke, 90 Or App 416, 752 P2d 864, rev den 306 
Or 101 (1988), neither of which considered whether a potential 
judgment creditor who is a party to a declaratory judgment 
action may challenge an adverse ruling on appeal when the 
insured does not. The controlling precedent is Viking Ins. Co. 
v. Petersen, 96 Or App 46,49-50,771 P2d 1022, rev allowed 308 
Or 197 (1989), where we held that a potential judgment cred
itor who is a party to a declaratory judgment action can obtain 
review of a question of law, even if the insured chooses not to 
appeal. Marca's failure to appeal does not prevent the estate 
from obtaining review of the scope of insurance coverage. 

Cite as 99 Or App 489 (1989) 493 

We turn to the merits and, as a preliminary matter, 
define the scope of our review. The declaratory judgment 
action was tried on stipulated facts, Marca's deposition and 
provisions of the insurance policy. The deposition is inter
nally consistent. That being so, this is a case in which the facts 
are undisputed. 

"The question of a person's employment status is for the trier 
of fact, if the facts surrounding the arrangement between the 
parties are in dispute. When there is no dispute, and the 
parties merely disagree about the legal consequences of the 
agreed facts, the question is one for the court." Blacknall v. 
Westwood Corporation, 89 Or App 145, 147, 747 P2d 412 
(1987), aff'd 307 Or 113,764 P2d 544 (1988). (Citations omit
ted.) 

Accord: Hendrickson v. Lewis, 94 Or App 5, 764 P2d 577 
(1988). 

Robbins worked on Marca's dairy farm as a milker 
and general helper. On Mondays, Tuesdays, Thursdays, and 
Fridays, he did various chores, such as fix fences and irrigate 
land, from noon to 4 p.m. and milked cows from 4 p.m. to 8 
p.m. On weekends, he milked from 5 a.m. to 9 a.m. and again 
from 4 p.m. to 8 p.m. He took Wednesdays off. For his work, 
Robbins received $550 per month and the use of a mobile 
home. 

3 Progressive's argument is not jurisdictional; it challenges the estate's ability to 
obtain review of the merits of the trial court's decision. 
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Robbins died on a Saturday, between his split shifts. 
Some time between 10 a.m. and 11 a.m. that day, Robbins 
accompanied Marca to another person's farm, several miles 
away, to help Marca and Marca's father salvage some lumber 
from a barn that was soon to be razed. Robbins and Marca had 
begun to dismantle the barn earlier and had worked on i t 
together two to four times, during Robbins' regular working 
hours. Marca took his share of the lumber back to his farm 
and kept it for future farm use; some of the wood was suitable 
for mending fences, for instance. 

This time, Marca asked Robbins for help when Rob
bins was at his trailer during his time off. Marca testified that 
it was his father's idea to finish the work then, because the 
barn was about to be burned: 

" I told my dad I didn't really want to go and it was [Robbins'] 
day off and I just didn't care to go that day. But he said he was 
going to go ahead and go over there anyway." 

494 Progressive Casualty Ins. Co. v. Marca 

Out of concern for his elderly father, Marca decided to help, 
whether or not Robbins agreed to go along. Marca wanted 
Robbins to go with him, because "he was helping me on the job 
through the week or during his work hours" and because 
Marca had given him permission to salvage some piping and 
concrete blocks for himself. Robbins did not receive additional 
compensation for the task, and he would not have been fired if 
he had refused to do it. 

At the barn, Robbins and Marca worked with 
Marca's father loading lumber into Marca's truck until about 
2 p.m. No one was in charge of the salvage operation. 

"[Robbins] said that he had dismantled buildings for a living 
for a period of time. So he would know just as much about it as 
I did. My dad knew just as much about it as I did, so we were 
all kind of a teamwork-type situation." 

After removing the wood, the three men attempted to tow an 
abandoned tractor, to allow access for the fire department that 
was going to burn the barn. Marca did not know which fire 
department was to burn the barn. He explained: 

"Q. Now, you said, mentioned earlier in your testimony that 
someone asked you or you were asked about moving this 
tractor, do you recall saying that to me earlier? 

"A. Yes, I do and I should go over that. That was my dad 
that asked me. 

"Q. Okay. When did he ask you about moving the tractor, 
was it on December 21 [the date of Robbins' death]? 

"A. I'm not sure. It might have been December 21 but it 
might have been a few days before but the tractor had to 
be moved before we left the job, it was part of the job to 
move the tractor. 

"Q. Why was that? 
51 "A. To move it out of the way so the fire truck could have 

access to the area. 
"Q. All right. Does your father have any relationship to the 

Coquille Rural Fire Department at all? Is he involved in 
that organization in any way? 

"A. Yes. 
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"Q. In what capacity or does he have a capacity? 
"A. He is with the rural fire, Coquille Rural Fire District. 

Cite as 99 Or App 489 (1989) 495 

"Q. Is he actually a volunteer fireman himself or do you 
know? 

"A. No, not a volunteer fireman. 
• • • • • • • 

"Q. All right. And when you first undertook to move the 
tractor in relationship to the work you were doing ear
lier, salvaging boards and so on and so forth, was 
[moving the tractor] the last thing you were going to do 
that day? 

< < * * * * * 

"A. Yes." 

Marca's father said, "It's time to move the tractor." The three 
men undertook a cooperative effort to move it. Robbins was 
killed at about 2:30 or 3 p.m., when the tractor flipped over on 
him. 

We recently stated the applicable principles this way: 
"The ultimate inquiry under [the workers' compensation] 
statute is whether 'the relationship between the injury and the 
employment [is] sufficient that the injury should be compen
sable * * *.' Rogers v. SAIF, 289 Or 633, 642, 616 P2d 485 
(1980). We have identified the following factors to help deter
mine whether an injury is work-related: 

" '(a) Whether the activity was for the benefit of the 
employer * * *; 

" 4(b) Whether the activity was contemplated by the 
employer and the employe either at the time of hiring or later 
* * *. 

" '(c) Whether the activity was an ordinary risk of, and 
incidental to, the employment * * *; 

" '(d) Whether the employe was paid for the activity 
* * *. 

" '(e) Whether the activity was on the employer's prem
ises***; \ 

" ' ( f ) Whether the activity was directed by or acquiesced 
in by the employer * * *; 

" '(g) Whether the employe was on a personal mission of 
his own * * *.' Jordan v. Western Electric, 1 Or App 441, 
443-44,463 P2d 598 (1970). (Citations omitted.) 
"All of those factors may be considered, and no one factor is 
dispositive. Mellis v. McEwen, Hanna, Gisvold, 74 Or App 

496 Progressive Casualty Ins. Co. v. Marca 

571, 575, 703 P2d 255, rev den 300 Or 249 (1985)." Preston v. 
SAIF, 88 Or App 327, 330, 745 P2d 783 (1987). 

Applying that standard, we hold that Robbins' injury did not 
arise in the course of his employment by Marca. 

The trial court correctly determined that the salvage 
work was a part of Robbins' employment. He was not paid for 
that work; it occurred outside of regular working hours; and it 
took place away from the employer's property. Those factors 
weigh against the conclusion that the demolition of the barn 
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was in the course of employment. On the other hand, the 
remaining factors weigh more heavily on the other side. The 
salvage operation was for Marca's benefit, albeit not for his 
exclusive benefit, because he intended to use the materials in 
his dairy business; Marca and Robbins specifically contem
plated that Robbins would assist in demolishing the barn; 
obtaining lumber that could be used in the dairy business was 
incidental to Robbins' employment as a farm hand; Marca 
requested, and thereby acquiesced in, Robbins' participation 
in the salvage work; and Robbins was not on a personal mis
sion, even though he also planned to benefit incidentally. He 
went to the salvage site only at his employer's express request 
and in his employer's company. 

Moving the tractor, however, was not shown to'be an 
integral part of the salvage project and, therefore, was not a 
part of Robbins' employment.4 On this record, moving the 
tractor was entirely for the benefit of the fire department, not 
Marca. Although earlier parts of the demolition had been done 
during Robbins' regular hours, there is nothing in the record 
to suggest that the tractor would have been moved during his 
regular working hours and nothing to suggest that Marca and 
Robbins specifically contemplated ahead of time that Robbins 
would help move the tractor. The record does not suggest that 
working around and moving tractors or similar equipment was 
an ordinary risk of Robbins' regular work as a farm hand. He 
was not acting in the course of his employment when he died. 

Reversed and remanded. 

4 The trial court found 

"that the tractor moving was part of the salvage agreement. For allowing the 
defendant Marca to salvage, the landowner wanted the tractor moved." 

That rinding apparently responded to an argument made to the court, but nothing in 
the record supports it. Progressive, as the "petitioner in a suit for declaratory relief!,] 
has the burden of proof as in any other suit." Kassel v. City of Salem, 34 Or App 739, 
742, 579 P2d 875 (1978). . 

524 December 6, 1989 No. 711 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

MARTELLI, 
Appellant, 

v. 
R.A. CHAMBERS AND ASSOCIATES, 

Respondent. 
(87 1402; CA A49992) 

Appeal from Circuit Court, Linn County. 

William O. Lewis, Judge. 

Argued and submitted June 19, 1989. 
Edward Harri, Salem, argued the cause for appellant. On 

the briefs were James C. Egan and Emmons, Kyle, Kropp, 
Kryger & Alexander, P.C., Albany. 

Lloyd W. Helikson, Eugene, argued the cause for 
respondent. Oh the brief were William G. Wheatley and Jaqua 
& Wheatley, P.C., Eugene. 
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Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 
Reversed and remanded. 

526 Martelli v. R.A. Chambers and Associates 

RICHARDSON, P. J . 

In this action for damages for personal injuries, plain
t i f f appeals from a summary judgment for defendant granted 
on the ground that defendant is immune from liability by 
reason of the Workers' Compensation Law. ORS 656.018. We 
reverse. 

At the time of plaintiffs injury, defendant was the 
general contractor for renovation of a hospital. Associated 
Sheet Metals, Inc., (Associated) subcontracted directly with 
defendant to do sheetmetal work on the project for $60,500. 
Defendant also contracted with Bowen Brothers, Inc., as a 
subcontractor to do the major part of the renovation. Bowen 
Brothers, Inc., then also subcontracted with Associated for 
other sheetmetal work at a unit price of approximately 
$233,000. Associated agreed to maintain workers' compensa
tion insurance for its employes. 

Plaintiff was employed by Associated and alleged 
that he was injured while working for Associated on the hospi
tal job site when a set of wooden steps that he was ascending 
gave way. He alleged that defendant had constructed the stair
way and was in charge of and had control of the work site. 

Defendant filed various motions pursuant to ORCP 
21, and some of them were allowed. I t did not filean answer, 
but moved for summary judgment, contending that it was 
immune from liability under the Workers' Compensation 
Law. The only evidence material to that issue that was sub
mitted by defendant in two affidavits describing the sub
contracts executed by defendant and Associated, copies of the 
various subcontracts and certificates that Associated had 
workers' compensation coverage. Plaintiff did not file a writ
ten response or any evidence. There was a hearing on the 
motion that is not a part of the record-

Plaintiffs essential argument is that defendant is not 
his employer and, therefore, does not qualify for statutory 
immunity. He contends that there is a fact issue as to whether 
he is a subject worker of defendant under ORS 656.005(13) 
and ORS 656.005(27). Defendant initially argues that plaintiff 
did not preserve the challenge that he makes on appeal, 
because the record does not show that he made any factual or 
Cite as 99 Or App 524 (1989) 527 

legal challenge to defendant's motion. Defendant had the bur
den to establish that summary judgment was appropriate 
because there is no issue as to a material fact and that it was 
entitled to judgment as a matter of law. Plaintiffs failure 
explicitly to challenge the factual basis and the issue of law 
below does not preclude him from arguing on appeal that 
defendant did not meet its burden. McKee v. Gilbert, 62 Or 
App 310, 661 P2d 97 (1983). 

-2465-



ORS 656.018(1) provides that workers' compensation 
is an employer's only liability for a compensable injury to a 
"subject worker," and ORS 656.018(2) provides generally that 
benefits under the act are an injured worker's exclusive rem- -
edy against "the worker's employer" for a compensable injury. 
The exclusivity of the remedy and the limitation of liability is 
applicable when a worker-employer relationship exists. The 
two elements necessary to create the relationship, i.e., to make 
plaintiff a "subject worker" of defendant, are whether defen
dant had contracted to pay "a remuneration for and secure the 
right to direct and control the services" of plaintiff. ORS 
656.005(13); ORS 656.005(27). 

Defendant points to its contract with Associated and 
argues: 

"Defendant's payment of the subcontractor price to Asso
ciated, who in turn paid plaintiff for his services, was suffici
ent remuneration by the defendant for the services of the 
plaintiff." 

Although the lack of a direct transfer of, funds between the 
parties is not determinative, "remuneration" contemplates a 
more direct quid pro quo between payment and services than 
the possibility that plaintiffs compensation as a worker will 
ultimately come from the contract payment to his employer. 
See Childress v. Short, 71 Or App 150, 691 P2d 109 (1984). 
Defendant presented no evidence regarding payment other 
than the contract between it and Associated, which called for 
certain work to be done by Associated for a single stated price. 
Under this state of facts, defendant was not pla int i f fs 
employer and plaintiff was not a subject worker of defendant. 

Defendant argues in the .alternative that it should 
have the same immunity as plaintiffs employer, because it is 
potentially liable for workers' compensation for plaintiff 

528 Martelli v. R.A. Chambers and Associates 

under ORS 656.029 and ORS 656.556.1 I t argues that, i f i t is 
secondarily liable for compensation to a worker, i t should also 
have the immunity from civil action accorded the worker's 
primary employer. Whatever might be the virtues of such a 
policy, immunity is based on an employer-worker rela
tionship, and neither statute creates that relationship. 

Reversed and remanded. 

1 O R S 656.029(1) provides, in part: 

"I f a person awards a contract involving the performance of labor where such 
labor is a normal and customary part or process of the person's trade or business, 
the person awarding the contract is responsible for providing workers' compensa
tion insurance coverage for all individuals * * * who perform labor under the 
contract unless the person to whom the contract is awarded provides such cover
age for those individuals before labor under the contract commences." : ^ 

O R S 656.556 is to a similar effect. 
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542 December 6, 1989 No. 715 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Sheri L. Robertson, Claimant. * 

ROBERTSON, 
Petitioner, 

v. 
DAVCOL, INC., et al, 

Respondents. 
(TP-88017; CA A50726) 

Judicial Review from'Workers' Compensation Board. 
Argued and submitted October 9,1989. 
Karen M . Werner, Eugene, argued the cause and filed the 

brief for petitioner. With her on the brief was Peter O. 
Hansen, Portland. 

David Runner, Assistant Attorney General, Salem, argued 
the cause for respondents. With him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L. Linder, Solic
itor General, Salem. 

Before Butt ler , Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J. 
Reversed and remanded with instructions to make dis

tribution order to claimant. 
544 Robertson v. Davcol, Inc. 

B U T T L E R , P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board holding that the entire proceeds of a 
third party settlement are subject to SAIF's third party "lien" 
and that a distribution pursuant to ORS 656.593(1) is "just 
and proper."1 

Claimant was injured on the job when she slipped and 
fell on employer's floor, as a result of which she underwent low 
back surgery. Because her employer was a non-complying 
employer, her worker's compensation claim was referred to 
SAIF for processing. ORS 656.054. SAIF accepted the claim 
and, as the paying agent, has paid claim costs of $37,477.08 so 
far, ORS 656.580, and reasonably expects to pay future 
expenses of $23,386.39 attributable to the injury. 

Claimant filed a third party action against Davcol, 
Inc., her employer, ORS 656.578, and McKay, the manager of 
its tavern where claimant had worked, alleging claims for 
negligence, wrongful discharge, intentional infliction of emo
tional distress, defamation and retaliatory discharge, and 
sought total damages of $550,000, of which $200,000 was 

1 Because the third party case was settled rather than brought to judgment, S A I F 
has no "lien" as the term is used in O R S 656.580. See Estate of Troy Vance v. 
Williams, 84 Or App 616, 734 P2d 1372 (1987). However, SAIF's "just and proper" 
distribution under O R S 656.543(3) is determined by what its lien on a judgment for 
damages would have been. 
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alleged to be damages resulting from negligence that caused 
the compensable injury. 

Davcol and McKay and claimant settled the entire 
action for $100,000. The settlement agreement recited: 

" 1 . Plaintiff brought suit against Defendants in the Cir
cuit Court for Multnomah County, Oregon, entitled 
Robertson v. McKay, et ah, Civil No. A8609-05668. 

"2. The Defendants have nominal assets saving and 
except a policy of insurance through Ranger Insurance Com
pany, Policy No. SMP 32 45 32 which covers certain of the 
claims asserted by Plaintiff in her complaint, namely the 
wrongful constructive termination and defamation claims 
only. That policy excludes coverage for claims concerning 
which benefits are payable or are required to be provided 
under the workers' compensation laws. 

Cite as 99 Or App 542 (1989) 545 
"3. The parties wish by this settlement agreement to 

resolve all of the issues between them by applying the pro
ceeds of the policy of insurance referenced above to settle the 
covered claims between the parties, that is, the wrongful ter
mination and defamation claims to compensate her solely and 
exclusively for the emotional trauma and distress which was 
allegedly suffered by her following the end of her period of 
employment with Defendants. 

"4. The parties agree and acknowledge that the claims 
for which the policy proceeds are available are not compensa
ble under the workers' compensation laws." 

Claimant also agreed to satisfy "third party" Hens and to 
apply up to $5,000 of the proceeds "to fund an agreement 
between the Workers' Compensation Department and defen
dants to release the lien of that department against defen
dants in exchange for that amount." The settlement was 
conditioned on SAIF's approval. 

SAIF approved the settlement "with the understand
ing that the settlement of the third party claim shall not be 
effective until such time as SAIF receives its share of the 
settlement proceeds." As it states in its brief, it approved the 
settlement on the condition that the portion of the proceeds 
attributable to SAIF's alleged third party lien be held in trust 
pending resolution of claimant's contention that the lien did 
not attach to any part of the settlement. SAIF then petitioned 
the Board to determine its "just and proper" distribution. The 
Board held that SAIF's lien applies to the proceeds of any and 
all damages recovered, regardless of the agreed upon composi
tion of the settlement. 

Claimant contends that the settlement proceeds were 
intended, as the settlement agreement expressly provides, to 
compensate her only for the emotional trauma and distress 
that she allegedly suffered as result of the wrongful termina
tion and the defamation claims and not for the negligence 
claim that related to the compensable injury. It is not disputed 
that employer's insurer was not liable for the negligence claim, 
because of the policy's exclusion. 

SAIF concedes that whatever right to the proceeds it 
may have is only against any portion of the award attributable 
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546 Robertson v. Davcol, Inc. 

to the negligence cause of action. ORS 656.580(2).2 It argues, 
however, that, because " [claimant presented no evidence or 
argument to the [Board] sufficient to enable it to determine 
what part of the settlement was attributable to her negligence 
claim" and did not "clearly apportion the recovery between 
the third party cause of action and the other causes of action," 
its lien attaches to "proceeds of any damages recovered" or, in 
this case, to the entire settlement. ORS 656.593(1). 

Contrary to SAIF's contention, the settlement agree
ment clearly apportioned the proceeds between the third party 
claim and the other claims. I t allocated no portion to the claim 
related to the compensable injury. ORS 656.587 provides: 

"Any compromise by the worker or other beneficiaries or 
the legal representative of the deceased worker of any right of 
action against an employer or third party is void unless made 
with the written approval of the paying agency or, in the event 
of a dispute between the parties, by order of the board. ORS 
656.236 does not apply to compromises and settlements under 
ORS 656.578 to 656.595." 

I f SAIF had wished to disapprove of the settlement because 
nothing was paid to settle the negligence claim, it could have 
done so. Then claimant would have been required to seek the 
Board's approval, ORS 656.587, without which the settlement 
would be void. However, when SAIF approved it, the settle
ment was validated, even though there remained the need to 
resolve the issue whether SAIF was entitled to a share of the 
proceeds pursuant to ORS 656.593(3). By putting the dispute 
in that posture, SAIF was asking the Board to make that 
determination and thereby assumed the burden of establish
ing the portion of the settlement proceeds to which its lien 
attached. As it concedes, it is entitled to a lien only on pro
ceeds paid to settle the negligence claim. The settlement 
agreement states expressly that no part of the settlement was 
attributable to that claim,3 and there is nothing in this record 
to show otherwise.4 Therefore, SAIF is entitled to no share of 
the proceeds. 

Reversed and remanded with instructions to make a 
distribution order to claimant. 

2 O R S 656.580(2) provides: > 

"The paying agency has a lien against the cause of action as provided by O R S 
656.591 or 656.593, which lien shall be preferred to all claims except the cost of 
recovering such damages." 
3 That is not to say that a claimant who files a third party claim that includes 

other claims that are not compensable under the Workers' Compensation Act may 
avoid the paying agent's lien merely by allocating all, or substantially all, of the 
settlement proceeds to claims against which the paying agent has no lien. Here, the 
two claims to which the settlement proceeds were applied, if established, could easily 
have resulted in a damage award in the amount paid, and there was no insurance 
covering the negligence claim. 

4 For example, S A I F made no effort to determine whether Davcol or McKay paid 
anything from their own funds. If they had, one might reasonably infer that the 
payment was made to settle the negligence claim, for which Davcol wag not insured; 
limits of liability under the insurance for the other claims was more than adequate to 
cover what was paid on those claims. If, in fact, the insurer paid the entire $100,000 
and if neither Davcol nor McKay was able to respond in damages, as the settlement 
agreement suggests, the settlement agreement was not a sham to avoid SAIF's lien. 
S A I F advances no explanation as to why the insurer would have paid anything on an 
uninsured claim, and there is no evidence that even suggests that it would or did. 
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560 December 6, 1989 No. 718 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Raymond R. Bird, Claimant. 

LIBERTY NORTHWEST INSURANCE 
CORPORATION et al, 

Petitioners, 
v. 

BIRD, 
Respondent. 

(87-16838; CA A60337) 

Appeal from Workers' Compensation Board. 
Argued and submitted October 9,1989. 
Stafford J. Hazelett, Portland, argued the cause and fded 

the brief for petitioners. 

Darris K. Rowell, Salem, filed the brief for respondent. 
With him on the brief was Olson, Rowell & Walsh, Salem. 

Before Butt ler , Presiding Judge, and Warren and 
Rossman, Judges. 

WARREN, J. 
Reversed and remanded. 

562 Liberty Northwest Ins. Corp. v. Bird 

W A R R E N , J . 

Employer seeks review of an order of the Workers' 
Compensation Board setting aside the insurer's denial of med
ical benefits and determining that claimant's request for sur
gery was not barred by res judicata. We reverse and remand. 

Claimant injured his thumb and wrist at work in 
1986. Liberty Northwest accepted the claim. Later, several 
doctors examined claimant and made varying diagnoses. Dr. 
Ellison diagnosed left trigger thumb and carpal tunnel syn
drome and requested authorization for surgery. Liberty 
Northwest denied authorization for surgery on February 17, 
1987, stating that it was not reasonable and necessary and 
that claimant's condition resulted from an unrelated psycho
logical condition. Claimant requested a hearing. On May 26, 
1987, Liberty Northwest refused a second request for medical 
benefits, stating that the treatment did not result from the 
accepted injury. Claimant again requested a hearing, and the 
cases were consolidated. However, claimant withdrew his 
requests for hearings on both refusals, and the referee dis
missed the case on August 6,1987. 

Later, in August, 1987, Dr. Lafrance, a neurologist, 
performed nerve conduction studies that confirmed the diag
nosis of left trigger thumb and carpal tunnel syndrome. He 
referred claimant to Dr. Henshaw, an orthopedic surgeon, who 
requested authorization for surgery. 
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Liberty Northwest refused the authorization on 
October 12, 1987. This time it stated that claimant's condi
tions did not result from his employment or from his accepted 
injury. Claimant requested a hearing, and the referee held that 
he was barred by res judicata. The Board reversed. It held that 
each new request for prospective medical services is a distinct 
claim and that, therefore, claimant's request was not barred 
by res judicata. It also found that the record had been fully 
developed and that it could decide the merits of the medical 
benefit request. I t held that claimant's condition resulted 
from the compensable injury but did not make a separate 
determination that the condition had changed since the Feb
ruary 17, 1987, benefit refusal. 

Under ORS 656.245, an insurer must pay a claimant's 
reasonable and necessary medical expenses for conditions 
Cite as 99 Or App 560 (1989) 363 

resulting from a compensable injury. That duty continues 
throughout the claimant's life and is not dependent on a show
ing of aggravation. Wait v. Montgomery Ward, Inc., 10 Or App 
333, 499 P2d 1340, rev den (1972). Employer contends that, 
notwithstanding that rule, the unappealed February 17 refusal 
of the request for authorization of surgery precludes consid
eration of the present request. 

In workers' compensation cases, when a claim for 
medical services is reasserted after being once denied, the 
question is whether the claimant's condition has changed so 
as to have created a new set of operative facts that previously 
could not have been litigated. See Argonaut Ins. Co. v. Rush, 
98 Or App 730, 780 P2d 748 (1989); Kepford v. Weyerhaeuser, 
77 Or App 363, 713 P2d 625, rev den 300 Or 722 (1986). 

In Million v. SAIF, 45 Or App 1097,610 P2d 285, rev 
den 289 Or 337 (1980), the claimant was injured at work in 
1972, and SAIF accepted the injury. In 1975, she had surgery 
on her shoulder. Her claim for compensation for the surgery 
was denied because of insufficient evidence connecting her 
shoulder condition to the 1972 injury. In 1978, she again 
sought compensation for the 1975 surgery, this time arguing 
that her condition was caused by her work activities from 1973 
to 1975. We held that the initial denial precluded considera
tion of the 1978 claim, because claimant could have presented 
that evidence at the time of the first hearing. 

Like Million, the present case involves one injury and 
two requests for surgery. Employer denied authorization for 
surgery that Ellison requested for claimant's left trigger 
thumb and carpal tunnel syndrome. In the same year, claim
ant again sought authorization for surgery requested by 
Henshaw, apparently for the same conditions. The Board's 
opinion does not explain why the later request is any different 
from the earlier one, other than the difference in doctors, or 
why the later request could not have been asserted at the same 
time as the earlier one. 

The Board held that claim preclusion is not a bar, 
because the surgery for which payment is sought has not been 
performed yet. That fact does not take this case outside the 
rule of Million v. SAIF, supra. Whether the treatment has 
been performed or not, the claimant has one opportunity to 
prove that a particular treatment for a particular condition is 
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564 Liberty Northwest Ins. Corp. v. Bird 

reasonable and necessary and is related to a particular com
pensable injury. ORS 656.245. A claimant is not entitled to 
relitigate the issue just because he finds new evidence in sup
port of his claim. 

Although a claimant may be barred from presenting 
new evidence relating to the same condition, he may renew a 
request for medical services i f his condition has changed and 
the request is supported by new facts that could not have been 
presented earlier. See Argonaut Ins. Co. v. Rush, supra, 98 Or 
App at 735; Kepford v. Weyerhaeuser, supra, 77 Or App at 365. 
In this case, the Board did not determine whether claimant's 
condition for which he seeks treatment had changed since the 
earlier request. Unless i t has, the claim is barred. Whether 
claimant has presented evidence of a change in his condition 
in support of his renewed request for treatment is for the 
Board to decide; accordingly, we remand to the' Board for a 
determination of that question. 

Reversed and remanded. - ' 
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SUBJECT INDEX 

AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See also: COVERAGE QUESTIONS; EMPLOYMENT RELATIONSHIP; 

HEART CONDITIONS; MEDICAL CAUSATION 
Aggressor defense, 2017 
Dual purpose exception, coming & going ru le , 64 
F i r i n g , departure a f t e r , 1544 
Going & coming ru le , 1544,1549 
Misconduct, 434 
On-call ski i ns t ruc to r , 1143 
Parking l o t r u l e , 690,1544 
Sexual harassment, 1551 
Volunteer, employer-sol ic i ted, 1747 
Work connection t e s t , 352,1143,1953,2459 
Working for cha r i t y , 688 

ACCIDENTAL INJURY 
See also: CREDIBILITY; MEDICAL CAUSATION 
Burden of proof, 477,1421,2361 
Claim compensable 

Claimant c red ib le , 134,207,1818,1881,2233,2248 
Diagnosis, disagreement as t o , 1421 
IME's confirm i n j u r y , 1881 
Immediate treatment sought, 1421 
Post- in jury non-work incident i r re levan t , 2292 
Pre-exist ing condit ion caused i n j u r y , 1496 
Pre-exist ing condit ion made symptomatic, 857,2106,2430 
Pre-exist ing condit ion separable, 1894 
"Unexplained f a l l " analysis, 1496 

Claim not compensable 
Claimant not c red ib le , 192,252,477,917,1531,1785,2239,2264,2384 
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Medical evidence doesn't support, 2239,2394 
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During Authorized Training Program, 2139 
Vs. occupational disease, 199,597,620,857,986,1439,1496,1727,1793,1992, 
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F i l i ng 

Insu f f i c i en t to per fect , 595 
Non-disabling c la im, 149,568 
Timeliness issue, 803,929 
Vs. proof of worsening, 803,969,2055,2420 

Notice of 
Changed condit ion requirement, 630 
D i sab i l i t y c e r t i f i c a t e , 799 
Medical report as, 52,339,350,1844,1967,2055 
Relationship to compensable i n j u ry , necessity o f , 799,1083 

Penal t ies 
Timely processing issue, 52 

Rights: inclusive dates, 894 

AGGRAVATION (ACCEPTED CLAIM) 
Burden of proof, 339,353,403,630,816,860,939,1008,1037,1409,1491,1923, 

1948,2079,2166,2245,2327,2347,2399,2430 
Expiration of aggravation r i gh t s , 2397 
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AGGRAVATION (ACCEPTED CLAIM) (continued) 
Factors discussed 

Body cast, 630 
Change in condit ion requirement, 630,1037,1128,1375,1409,1796,1854,2055 
Claim in open status, 2068 
Claimant's testimony, necessity o f , 466 
Compensable, non-compensable condi t ions, 1821 
C red ib i l i t y issue, 433,1771,1942,2397 
Functional overlay, 123,2245 
Increase in symptoms, 403,466,528,530,635,982,1948,2245 
Intervening i n j u r y , 781,1942 
Last arrangement of compensation 

S t ipu la t ion , 1491 
Worsening pr io r t o , 263 
Worsening since requirement, 2068 

Lay testimony, 263,1008,1948,2079,2315 
Lay testimony vs. medical record, 123,866,1037,2055,2058,2352,2397 
Medical evidence in equipoise, 166 
Medical evidence, lack o f , 1375 
Medical evidence preponderance, 186,1796,1844 
Medically s ta t ionary , 2347 
No p r io r award of PPD, 1821,1844,1872,2399 
Non-compensable condi t ions, 866 
Pre-exist ing condi t ion, 781,1948 
Psychological condi t ion, 530,635,675,1071 
Symptomatic f lareups ant ic ipated, 630,635,2272 
Test 

Flareup of symptoms greater than ant ic ipated, 806,816,860,1121,1303, 
1409,1491,1774,1821,1844,1872,2079,2272,2315,2420,2430,2444 

14 days' time loss, 199,339,353,403,466,816,860,1083,1121,1409,2430 
Greater loss of use or function (scheduled i n j u r y ) , 1001,1050,1152, 

1948,2055,2058,2272,2352 
Hosp i ta l i za t ion , 1083 
Less able to work, 123,199,433,768,939,1037,1042,1083,1491,1704,1774, 

1821,1854,1856,1923,2166,2245,2272,2399,2420,2430,2444 
Loss of earning capacity, 1152 
Material re lat ionship to accepted condi t ion, 1303,1821,1942 
Worsened condi t ion, 1008,1121,1152,1375,2327,2347 

.307 Order: concession to aggravation, 2030 
Treatment proposed, 1050 

Penal t ies 
Reasonableness issue, 353,635,816 

Worseni ng 
Not due to i n j u r y , 166,186,530,768,781,1071,1267,1411,1527,1771,1774, 

1942,2272 
Not proven, 123,263,528,667,768,803,806,866,1008,1071,1083,1121,1128, 

1375,1704,1796,1854,1856,2055,2058,2166,2245,2272,2327,2347,2352,2444 
Proven, due to i n j u r y , 199,339,353,403,433,466,630,635,675,816,982, 

1001,1037,1042,1050,1083,1491,1821,1844,1872,1923,1948,2315,2399, 
2420,2430 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION) See OCCUPATIONAL DISEASE CLAIMS; 
PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING 
(FILING); REQUEST FOR HEARING (PRACTICE & PROCEDURE); REQUEST FOR 
BOARD REVIEW (FILING); REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE); 
REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 
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ATTORNEY FEES 
See also: JURISDICTION 
As "compensation", discussed, 343,823,1443,1487,2074,2109,2142,2417 
Costs 

L i t i g a t i o n , 455 
Word processor t ime, 1486 

Factors considered, general ly, 251,822,1834,2440 
Fee af f i rmed, awarded, or increased 

Amount of fee contested, 366,635,863,1080,1834,2142,2187,2292,2440 
Board Review 

.307 case, 2030 
Carr ier-paid fee/fee out of compensation issue, 343,565 
Carr ier-paid fee: t imeliness issue, 777,2019 
Carr ie r -pa id ; for Board review, 892 
Cl ient-paid fee, 239,431,1486 
Cross-request, employer's 

Compensation not reduced, 1569,2082,2372 
No new issue, 652 

Denial , c l a r i f i c a t i o n o f , 1798 
Denial rescinded before hearing, 1739 
Employer's request, compensation not reduced, 132,258,366,516,856 
F i l i n g , statement of services, 2349 
For hearing, 263,608 
For hearing, Board review, 251,297,309 
Inmate In jury Fund case, 661,2025 
Suspension order set aside, 823 
Travel expenses issue, 565 
Under Injured Inmates Act, 613 
Unreasonable conduct 

Discovery, f a i l u re to provide, 558,664,822 
Fai lure to fol low Director 's Order (vocational serv ices) , 2109 
No penalty assessed, 199,225,553,558,766,909,1967,2136 
Penalty assessed, 57,97,551,1764,2390 

Fee out o f , not in addit ion t o , compensation 
Lump sum issue, 780 
Offset reduced, 2178 
Own Motion case, 377,382,1514 
PPD award reduced, 1382 
PPD award t o t a l l y o f f se t , 67 
Premature claim closure, 1739 
PTD, maximum award, 258 
TTD ordered, 75,97,650 
Vocational services issue, 2046 

No fee awarded, or fee reduced 
Assessed fee award to appeal attorney, 1272 
Assessed fee (Referee's award) reversed 

TTD obtained, 75,97,1828 
Board review 

Case remanded for decision on mer i ts , 947 
Fee issue, 343,823,933,934,1030,1443,1487,2074,2142 
Issue not raised at hearing, 990 
Modif icat ion of future o f f s e t , 1519 
No b r ie f f i l e d , 1662,1674,1718,1893,1966,1984,2003,2345 
Penalty issue, 880,1117,2142,2386 
PPD award reduced, 1382 
Request for Review withdrawn 2005,2047 
Untimely f i l e d b r i e f , 818,933 
Untimely request for fee, 1343,1469,2158,2369 
Where Referee improperly rated PPD, 856 

Claim rejected f i n a l l y , 1277,1461 
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ATTORNEY FEES (continued)--No fee awarded, or fee reduced (continued) 
Claims processing issue, no amount due, 1100,1160 
Cl ient-paid fee 

Failure to meet requirements, 2004 
Untimely request, 77,85,539,599,880,1041 

Cross-request, employer's 
Raises no new issue, 67 

Former at torney's request, 85 
No penalty, no fee, 1100,1160 
No statement of services, 57 
Offset authorized, la te r n u l l i f i e d , 1812 
Out-of-compensation, no author i ty f o r , 2341 
Own Motion case, 1508,1688 
Remand from Court, 654 
Third party claim issue, 36 
Unemployment benef i ts , for obtain ing, 2125 
Unreasonable conduct 

Discovery, untimely provision o f , 551 
Late payment of penalty & fee, 2417 
No resistance to payment of compensation, 1774,1901,2034,2103,2187, 

2189,2342,2381 
Penalty el iminated; fee reduced, 956 

Responsibil i t y case 
Board review, 11,50,107,163,179,272,338,468,658,675,863,934,956,1016, 

1273,1736,1975 
Carr ier "sor t of" withdraws request for review, 1273 
Fee out of compensation, 11,69,468,921,1016 
Hearing, no fee f o r , 473,481,568,1975 
No .307 Order, 110,179,338,366,956,1420,1736,1770 
One ca r r i e r responsible, other pays fee, 110,269,876,1736,2292 
Responsible car r ie r pays, 42,272,646,1077,1273,1420,1429,1821 
Services before .307 Order, 11,245,468,863,2030,2414 
TTD rate a f fec ted , 107,163 

Retroactive app l ica t ion , Board rule on fees, 1557 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
"Claim" defined or discussed, 192,398,2136,2212,2221,2361 
Late f i l i n g issue 

Claim barred, 189,668,1531 
Claim not barred, 925 

Medical services: what const i tu tes, 2033, 2195 
Notice of claim discussed, 295,668 
Out-of-state claim accepted, 483 

CLAIMS PROCESSING 
See also: DENIAL OF CLAIMS; DETERMINATION ORDER; MEDICALLY STATIONARY; 

PAYMENT 
Acceptance 

Failure to process as, 516,1160,2129 
Scope of , 199,425,589,812,967,1128,1465,1786,1914,2181 
Vs. notice o f , 1951 
What const i tu tes , 695,781,909,1771,1951,2181 
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CLAIMS PROCESSING (continued) 
Duty to process 

Claim closure 
Following Referee's order, 174,1449 
Medically s tat ionary, released to work, 885 
Non-disabling c la im, 425 
Submissions to WCD, 2147 
When to refer for closure, 2058,2386 

Failure to accept, deny, 1160,2103 
Mul t ip le denials, same issue, 1071 
Non-complying claim: who may process, 2418 
One c a r r i e r ' s : report i den t i f i ed as another 's, 225 
.307 case 

Ult imately responsible ca r r i e r ' s where other car r ie r processed, 894 
Insurer/employer r ights 

60 days to process claim, 2243 
Law 

Retroactive appl icat ion question, 1744 
Non-disabling claim 

Closure requirement, 149,254 
Notice requirement, 149 
Reclassi f icat ion issue, 568,887 

Penalty issue 
Burden of proof, 1089 
Delay accept/deny, 57,415,781,1083,1089,1160,1312,1774,1951,1953,1967, 

2103,2136,2142,2187,2189,2207,2247,2335,2342,2345,2381,2390 
Delay/closure, 174,2386 
Delay in processing, 225,885,887,969,2058,2129 
Prejudice as element of proof, 415 
Reasonableness question, 415,553,887 
Refusal to fo l low Referee's order, 673,851,2127,2428 
Sel f -c losure, 2147 
Uni lateral o f f s e t , 783 

COLLATERAL ESTOPPEL 
See also: ESTOPPEL; RES JUDICATA 
Aggravation claim l i t i g a t i o n / l a t e r par t ia l den ia l , 44 
Unemployment c la im/Ci rcu i t Court case, 1114 
Workers' compensation case/Circuit Court case, 1114 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE QUESTIONS 
Non-complying employer issue 

Carrier termination i ne f fec t i ve , 279 
Casual employment, 685 
Claims processing: who can, 2418 
Denial--See DENIAL OF CLAIMS 
Employer/employee re la t ionsh ip , 1808,1898 
Independent contractor question, 682 

Non-subject employer issue 
Casual employment, 2040 
Implied contract for h i r e , 2182 
Loaned servant doctr ine, 2182 
No subject workers, 211,2040 
Out-of-state employer question, 483 
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COVERAGE QUESTIONS--Non-subject employer issue (continued) 
Right of control t es t , 2040,2182,2252 
Subject workers employed, 211 

Non-subject worker issue 
Corporate o f f i c e r , 1096 
Independent contractor, 1277,1896,2099,2252,2464 
Maintenance work, pr ivate home, 449 
Out-of-state employee question, 483 
Payment of premium; no app l ica t ion, 1096 

Subcontractor/employer question, 1721 

CREDIBILITY ISSUES 
Bias issue, 1818 
Criminal h i s to ry , 1942 
Fi lm, 394 
Inconsistencies 

Col lateral issues, 154 
Substance of testimony, 1992,2384 
Testimony vs. documents, 192,1869,1881,2017 
Testimony vs. videotape, 225 
What const i tu tes , 1818 
Within testimony, 1035,1869,1881 

Referee's opinion 
Deferred t o , 319,345,519,909,917,1035,1425,1531,1704,1715,1869,1967,2089 
Necessity o f , 2063 
None given; Board determines, 1808 
Not deferred to,134,154,225,252,425,433,434,477,1785,1818,1988,1992, 

2233,2259,2264 
Testimony (substance) vs. demeanor, 134,225,252,319,1059,2233,2259 

CRIME VICTIM ACT 
Claim allowed 

Compensable crime, serious i n j u r y , 1507 
Cooperation with author i t ies issue, 5 

Reconsideration 
Denied, 1732 
New issue on, 1732 

Reduced benef i t 
Receipt of workers' compensation, 1507 
Wrongful act of appl icant , 1,5 

DEATH BENEFITS 
Beneficiary requirement, 2365 
Paterni ty question, 619 

DENIAL OF CLAIMS 
See also: MEDICAL SERVICES; SETTLEMENTS & STIPULATIONS 
Aggravation denial moot; claim never closed, 855 
Compensability vs. respons ib i l i t y , 2049 
Back-up denial (Bauman) 

Burden of proof, 196,319 
Not permissible, 172,182,196,199,263,851,909,975,1023,2212,2415 
Permissible, denial approved, 319,1425 

De fac to , 297,303,415,630,781,857,1001,1411,1453,1953,2122,2243,2342 
De facto v. constructive acceptance, 781 
Mul t ip le denials, same issue, 1071 
Non-complying employers, 936,1067,1275,1457,1560 
N u l l i t y : no claim made, 2195 
Oral , 1926 
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DENIAL OF CLAIMS (continued) 
Part ia l denial 

At time of claim acceptance, 1104,1439,2456 
Discussed, 2451 
No unpaid medical services, 1723 
Vs. aggravation, 1071,1128 
Vs. back-up, 166,199,702,1465,1771,1786,2147,2416,2451 
Vs. preclosure, 254,420,702,1499,2147,2181,2451 

Penal t ies 
Reasonableness issue, 192,196,269,389,425,568,761,831,851,909,913,995, 

1529,1739,1764,1803,1867,1881,1901,1979,2037,2212,2318,2381,2430 
Responsibi l i ty vs. compensability issue, 956,1967,2074 
Timeliness issue, 192,207,411,766,1023,1881,1979,2259 
Two; same benef i t period, 1364 

Precautionary, 2033 
Pre-closure 

Effect of c losure, 1493 
Impermissible,178,420,851,1493,1679 
Non-disabling claim not closed, 425 
Permissible, 913,1104,1493 

Prior (then-current condit ion) 
Legal e f fec t (now-current cond i t ion) , 2103,2177,2187,2442,2470 

Prospective 
Generally, 154,324,334,358,500,1080,1404,1700,1723,1764,1893,2202, 

2351,2372 
Ongoing vs. current medical services, 1668,1890,2048,2146,2392,2451 

Scope of 
Limited to basis stated, 1926 
Medical services, 516,1461,1926,1978 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
See also: MEDICALLY STATIONARY 
Correction of : when to request, 1962 
Issued under one claim; another car r ie r u l t imate ly responsible, 894 
Penalties issue 

Failure to comply, 1962,2255 
Failure to seek preclosure repor t , t reat ing physician, 450 

Premature claim closure issue 
Burden of proof, 138,358,389,450,496,900,1008,1308,1342,1694,1836,1899, 

1913,2195 
Closure af f i rmed, 263,314,450,553,561,900,1032,1308,1342,1365,1375,1702, 

1841,1913,2058,2195,2254,2395 
Closure set aside, or la ter medically stat ionary date found, 33,138, 

496,507,991,1008,1401,1694,1739,1813,1914,2136 
Factors considered 

Change in t reat ing physician, 1899 
Claimant's testimony, 1813,1913 
Closure on independent medical exam, 358,1913 
Condition considered i s n ' t compensable, 1365,2395 
Condition vs. evidence at closure, 1342 
Continuing symptoms, 1375 
Current exam vs. future pred ic t ion , 1032,1694 
Evidence not avai lable at closure, 507,2319 
Exercise program, 1702 
Fluctuations in condi t ion, 1739 
Further improvement expected, 1401,1694,1836,2136 
Further treatment improves condi t ion, 33,496,991,1813 
Mul t ip le compensable condi t ions, 1402,1914 
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DETERMINATION ORDER/NOTICE OF CLOSURE (continued) 
Premature claim closure issue—Factors considered (continued) 

No change in condi t ion, 2254 
No change in l im i t a t i ons , 389,900 
No fur ther improvement expected, 561,1008,1308,1375,2195,2395 
No permanent res idual , 389 
Persuasive medical evidence, 450,553,1365,1899 
Physical therapy, 1375 
Post-closure 

Change in condi t ion, 1308 
MVA, 138 
Opinion, 263,496 
Surgery, 1702 
Treatment, 1375 

Release to work, 1836 
Treating physician's opinion, 138,263,314,389,420,991,1008,1402,1403, 

1694,1913,2395 
Weight loss program, 2136 
Work hardening program, 2195 

Set as ide/par t ia l denial reversed, 783 

DISCOVERY 
Claimant's statement to invest igator , 194 
Deposit ion, expert, 425 
Dismissal; f a i l u r e to provide, 1111 
Doctor's chart notes, 1894 
Impeachment evidence, 2122 
Independent medical exam: ca r r i e r ' s r i g h t s , 679,1563 
Penalty issue, 664,822,1894 
Referee's order f o r , 1111 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

" Ind i rec t employer" issue, 1145,1538 

EMPLOYMENT RELATIONSHIP 

ESTOPPEL 
EVIDENCE 

Administrat ive notice 
Determination Order, p r io r proceeding, 2068 
Order, Department of Commerce, 483 
S t ipu la t i on , p r io r proceeding, 1791 

Admission of exhibi ts issue 
Documents not admitted by oversight, 455 
Exclusion wrong but harmless, 956 
Ignored by referee, 1469 
Late o f f e r , 455,906,1923,2182 
Rebuttal evidence, 1890 
Referee's d isc re t ion , 114,134,803,906,986,1408,1469,1803,1890,1923, 

2011,2221 
Removal of report from record issue, 860 
Report of supervisor, no personal appearance, 1739 
7-day ru le , 803,1803,2331 
Submitted post-hearing, 1674,1890 
10-day ru le , 1408 
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EVIDENCE--Admission of exhibi ts issue (continued) 
Transcr ipts , p r io r testimony, 455 
Treat ise, 1300,2372 

A f f i d a v i t 
As uncontroverted f ac t , 2154,2204 

Attorney's statement as, 558 
Clear and convincing discussed, 827,1044,1082,1875 
Deposition 

Expert, fee f o r , 425 
Length of time to complete, 1434,1464 
Referee's d isc re t ion , 2366 
Scope of , 1879 
Transcript ion costs, 1684 

Film 
Impeachment value, 2376 
Relevancy issue, 138 

Hearsay 
Generally, 1739 
Report, 1739 

None in record 
Late discovery issue, 551 

Review, consideration on, 
Must be admitted (hear ing), 1300 
Objection at hearing necessary to raise issue, 1404 

Substantial Evidence Test applied 
Board a f f i rmed, 649,652,661,664,667,681,686 
Board reversed (remand), 648,688 

Substantial Justice Test, 1879 
Testimony, admiss ib i l i t y of 

Claimant 's, necessity o f , 466 
Failure to subpoena witness, 455 
Invest igator 's re claimant's undisclosed statement, 194 
Relevancy question, 425 
Telephonic, 455 

Textbook, 2372 

EXCLUSIVE REMEDY 
Crime Victim Act/workers' compensation claim, 1507 
Workers' compensation c la im/ in tent ional in ju ry of worker, 1137,1551 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 
Fireman's presumption, 99,2331 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 
Burden of proof, 1859,2200 
Coronary ar tery disease 

Not compensable, 99,1815,1859 
Fireman's presumption, 1815,2331,2404 
Myocardial i n fa rc t ion 

Compensable, 1994,2200 
Not compensable, 356,2404 

INDEMNITY ACTION 
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INMATE INJURY FUND 
Claims processing issues, 2025 
Remand for addit ional evidence, 2340 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 
Negligence c la im, 1107 

JURISDICTION 
See also: OWN MOTION RELIEF; REQUEST FOR HEARING (FILING); REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 
Board 

"Just ic iab le controversy" question, 1067 
Request for attorney fees untimely, 77,775,2369 

Board vs. C i rcu i t Court 
Attorney fees, 21,272,650,880,921,1030,1302,2079,2142 
Demand for payment mistakenly made to claimant, 655 
Mandamus ac t ion , 2446 

Board vs. Court of Appeals 
Non-complying employer case, 373,1291,2175,2203,2406 
Reconsideration Request/Petition for Review, 494,751,1240,1659,1731,2369 

Board vs. Workers' Compensation Department 
Attorney fee, vocational matter, 2109 
Carrier c losure, appeal from, 604,1861 
Medical fee dispute, 262,1732,2212 

Board (Own Motion) v. Workers' Compensation Department 
Aggravation pr io r to r ights running, 2284 
Closure fol lowing ATP; Own Motion reopening, 2199 

Board vs. Hearings Division 
Referee's abatement/Request for Review, 1959,2406 

Board (Own Motion) vs. Hearings Division 
Aggravation r ights i n t ac t , 1274 
Compensability issue, 1478 
Medical services issue, 1274 
Non-disabling claim, never closed, 149 
Order of Dismissal ( f i n a l ) , 55 

Board's Own Motion 
L imi ta t ions , 55,2362 
Review of car r ie r closure, 2373 

Hearings Divis ion 
Attorney fee issue: lump sum request, 780 
Determination Order: time to appeal, 27,2063 
Expedited claims service matter vs. hearing, 978 
"Matter concerning a c la im" , 797,947 
Medically stat ionary date, no closure, 1744 
Premature Request for Hearing, 295,2243 
Standing issue, 2365 
To refer non-complying claim to SAIF, 1277 

LABOR LAW ISSUES 
Discrimination based on physical handicap, 1114 
Reinstatement issue, 1148 
Wrongful discharge, 1114,1536 

LUMP SUM See PAYMENT 
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MEDICAL CAUSATION 
See also: ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden of proof, 107,309,519,525,866,913,967,986,995,1077,1083,1378,1527, 

1700,1948,2226,2442 
Condition compensable 

Back condit ion causes knee condi t ion, 389 
Back in ju ry causes headaches, neck pain, 768 
Chronological sequence, 995,1378,1433 
Col lateral estoppel dictates resu l t , 44 
Continuing symptoms, 180,339,768,1844,2063,2168,2315 
Credible claimant, 2168 
Diagnosis uncertain, 1664 
Foot condit ion causes back, neck condi t ions, 1662 
In jury caused symptoms of pre-exist ing condi t ion, 309,519,772,913,995, 

1433 
Material contr ibut ing cause test met, 525,783,986,1292,1378,1465,1493, 

1662,1700,1967,1988 
Medical evidence, wel1-reasoned, supports, 29,398,420,783,1397,1478 
Off - job i n j u r y , 154,1378,1478 
Pre-exist ing condit ion made symptomatic, 2106,2226 
Previous i n ju ry primary cause, 525 
Psychological condit ion/physical in ju ry c la im, 1967,2114 
Trauma induced dermat i t i s , 248 

Condition not compensable 
Changed h is tory of i n j u r y , 2241 
Claimant not credible or testimony unre l iab le , 941,1406,1414,1704,1942, 

2147,2162,2241 
Diagnosis uncerta in, 2162 
Functional overlay, 882,900 
Intervening a c t i v i t y , 553 
Intervening i n j u r y , 781,1774 
Lay vs. medical evidence, 752,1054,1406,1411,1439,1725,1767 
Long period without treatment or symptoms, 362,425,553,895,906,1083, 

1306,1493,1522,1767,1774,1942,2103,2159,2255 
Material contr ibut ion test not met, 192,385,803,1404,1439,1767,2416 
Medical evidence equally d iv ided, 166 
Mul t ip le possible causes, 952,1767,2162 
New diagnosis, 1522,1527 
No medical evidence, 806,1522,2147 
No persuasive medical evidence, 1306,1771,1856,2103,2210,2391 
Not related to compensable condi t ion, 199,385,411,589,866,906,926, 

967,1128,1725,1771,2139 
Permanent d i s a b i l i t y awarded, 1700 
Persuasive medical evidence, 186,355,806,954,1054,1083,2139 
Possible causal re lat ionship i n s u f f i c i e n t , 241,1414,1531,2159 
Pre-exist ing condit ion not worsened, 1439,1499 
Prior denial of condit ion f i n a l , 2103,2177,2187 
Symptoms before in jur ious event, 1414 
Temporal r e l a t i o n , 355,1527,2147,2159,2162 

Direct & natural consequence issue 
. Adverse ef fects of treatment, 107,1054,1529 

Burden of proof, 1529 
During Authorized Training Program, 2139 
Harmful treatment, 281,287,297,303 
In jury during t r i p to doctor, 2366 
Unrelated condit ion treated to t reat compensable one, 1704,2152 
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MEDICAL OPINION 
fAnalys is vs. conclusory opinion 
I Ambiguous wording, 90,648 

Check-the-box response, 589,664,1404,1664,1704 
Conclusory, 180,246,398,450,954,986,1054,1368,1413,1771,1796,1856,1899, 

1937,2011,2058,2226,2241 
Mechanics of disease explained, 57 
No opinion on causation, 250 
Persuasive analys is, 118,221,246,248,500,954,1019,1031,1404,1718,1786, 

1798,1988,2162,2210,2267 
Unpersuasive analys is, 105,107,154,281,952,1306,1725,1988,2210,2391 

Based on 
Attorney's presence during IME, 679 
Bias discussed, 1803 
Complete, accurate h is to ry , 57,90,118,506,623,648,812,895,1083,1397, 

1994,2085,2191 
Credible claimant, 2191 
Diagnostic t es t i ng , 1665 
Erroneous assumption, 118,255,409,1083,2320 
Exams before & a f te r key event, 444,1294,1679,1844,2245,2285,2290, 

2327,2399 
Experimental t es t i ng , 952 
Factors: source, factual basis, logical force, 1665 
Greater exper t ise, 246,248,281,287,297,303,623,770,1267,1665,1831,1859 

1988 2139 2221 2239 
Inaccurate h i s to ry ! 57,90,362,409,411,553,781,812,813,866,895,928,941, 

1035,1083,1372,1406,1411,1414,1433,1478,1521,1767,1774,1992,2106,2159, 
2210,2226,2285,2290,2309,2327,2381,2410 

Insu f f i c i en t informat ion, 22,90,154,620,1267,1869,2058,2334,2354 
Law of the case, cont rad ic t ing, 1668,2103 
Less than reasonable medical p robab i l i t y , 913 
Longtime treatment close to key events, 553,623,1037,1493,1796,1844,2268 
Non-credible claimant, 411,928,1869,1715,1942,2307,2352,2407 
Objective t es t i ng , 281,287,297,303,398 
Ob jec t i v i t y questionable, 1365 
One doctor, inconsistent opinions, 2241 
P o s s i b i l i t y , 1241,1831,1937,2085,2241,2268,2354 
Questionable diagnosis, 1397,2239 
Records review vs. examination, 1988,2011,2226 
Single exam vs. longterm observation, 138,398,519,761,1083,1813,1875, 

1994,2020,2058,2315 
Temporal re la t ionsh ip , 248,913,1992,2085,2226 
Thorough examination, 926,1988,2226 

Magic words, necessity o f , 22,664,1065,2085,2136 
Necessity of 

Aggravation c la im, 1375,1411,1796,2106,2391 
Complex medical question, 761,806,896,913,954,967,1031,1083,1238,1241, 

1292,1397,1406,1439,1674,1725,2159,2210,2391 
Heart condi t ion, 1815 
Occupational disease c la im, 1793,1939,1985,2085,2120,2216 
Part ia l den ia l , p r i o r , a f f i rmed, 2103,2177 
Permanent d i s a b i l i t y issue, 1780 
Psychological c la im, 2320,2344 
Responsibi l i ty case, 50,998,1967 

Treating physician 
Inconsistent opinions, 450,664,1365,1375,1411,1937,2149,2245,2347,2381 
Opinion deferred t o , 138,398,434,500,507,519,623,648,913,986,1019,1031, 

1397,1433,1441,1478,1493,1813,1875,2200,2226,2285,2309,2315,2374,2433 
Opinion not deferred t o , 90,107,123,329,770,1037,1365,1372,1521,1796, 

1806,1869,1899,2022,2149,2162,2267,2327 
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MEDICAL OPINION--Treating physician (continued) 
Revoked l icense, 2407 
Vocational issues, 1829,2307 

MEDICAL SERVICES 
See also: DENIAL OF CLAIMS 
Acupuncture, 1737,1919 
Air condi t ion ing, 2116 
Archi tectural ba r r ie rs , 2116 
A th le t i c c lub, 1758,2104 
Attendant care, 1983 
B i l l i ngs as claims, 1160 
Burden of proof, 221,488,995,1015 
Chiropractic 

Compensable 
Assumed "b ias " , IME, incorrect , 1806 
Attending physician d idn ' t re fe r , 1671 
Condition treated related to i n j u r y , 29,221,1844,2168 
Condition treated unrelated, 1704 
Future treatment den ia l , 154,324,358,500,2097 
In ju ry f u l l y resolved, 2255 
No permanent d i s a b i l i t y , 1080 
Pain reduced, 500 
P a l l i a t i v e , 1919 
Reasonable, necessary, 420,500,516,818,1080,1526,1998,2097,2168 
S t i pu la t i on , e f fec t of , 1919 
Treatment previously denied, 457 

Frequency issue, 24,87,329,334,488,500,900,1453,1998,2048,2129,2325 
Not compensable 

Future treatment den ia l , 334 
Not reasonable, necessary, 900,1423,1704,1718,1806,2120,2190,2255 

Test 
Keeps claimant at work, 24,818,900,2097,2325 
Length of time r e l i e f l as t s , 24,818,1080,1806 
Mul t ip le considerations, 818 

Cybex t es t i ng , 488 
Defined or discussed, 2114,2118 
Diagnostic tes t ing or procedure, 378,1374,2345,2433 
Expert witness fee, 425 
Fee schedule See JURISDICTION 
Furni ture, 583 
Harmful, 281,287,297,303 
Home nursing care, 873 
Hot tub, spa, or wh i r lpoo l , 580,584,586 
Jacuzzi, treatment, 1758 
Motor vehicle (power steering f o r ) , 1448 
Out-of-state physician, choice o f , 1288,2427 
Pain Center treatment, 803 
Pa l l i a t i ve vs. cura t ive , 580,583,584,900 
Payment 

Following l i t i g a t i o n order, 1737 
Generally, where no den ia l , 442,1160 

Penalty issue 
Amount, 420 
B i l l i n g s : no payment, no den ia l , 52,1160 
Burden of proof, 2282 
Denial 

Reasonable, 818,900,1919 
Unreasonable, 87,329,420 

No den ia l , 442,2282 
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MEDICAL S E R V I C E S ( c o n t i n u e d ) 
P r e s c r i p t i o n s , 1758 
Reimbursement o f p r i v a t e h e a l t h c a r r i e r , 1117 
S u r g e r y 

R e a s o n a b l e & n e c e s s a r y i s s u e , 2022,2327 
U n r e l a t e d c o n d i t i o n , n e c e s s a r y t o t r e a t c o m p e n s a b l e c o n d i t i o n , 1704,2152 

Swim t h e r a p y , 900 
T r a v e l e x p e n s e s 

L i m i t a t i o n t o n e a r e s t c i t y i s s u e , 116 
R e l o c a t i o n / e s t a b l i s h e d p r o v i d e r , 565 

T r e a t i n g p h y s i c i a n : o n e - a t - a - t i m e r u l e , 1671,2313 
Weight l o s s program, 2136 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
A u t h o r i t y t o d e t e r m i n e , 1744 
D e f i n e d o r d i s c u s s e d , 95,389,450,991,1375,1836,1899,2136 
E a r l i e r s t a t i o n a r y d a t e s o u g h t 

A b i l i t y t o r e t u r n t o f o r m e r employment, 95,1484 
P r e p o n d e r a n c e o f m e d i c a l e v i d e n c e , 1899 
T r e a t i n g p h y s i c i a n , change i n , 1899 
T r e a t i n g p h y s i c i a n ' s o p i n i o n , 783,1484 
Unanimous, 90 

P r e d i c t i o n o f , a t f u t u r e d a t e , 1032,1401 
S t i p u l a t i o n a s t o d a t e , 1004 

N0NC0MPLYING EMPLOYER See COVERAGE QUESTIONS 
NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS ( F I L I N G ) 

A p p l i c a b l e s t a t u t e , 1312 
" D i s a b l e d " d i s c u s s e d , 234 
T i m e l i n e s s i s s u e , 234,1312 

OCCUPATIONAL D I S E A S E CLAIMS (PROCESSING) 
See a l s o : AGGRAVATION ( P R E - E X I S T I N G CONDITION); CLAIMS F I L I N G ; FIREMAN;S 
PRESUMPTION; HEART CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE 
EMPLOYMENT EXPOSURES 
A p p l i c a b l e s t a t u t e : d a t e o f l a s t e x p o s u r e , 1242 
Burden o f p r o o f 

G e n e r a l l y , 9 64,1368,1524,1674,1684,1786,1803,1979,2085,2191 
I n h e r e n t d e f e c t s o f w o r k e r , 2093 
M e d i c a l e v i d e n c e 

G e n e r a l l y , 118,383,411,434,620,648,761,964,1793,1869 
" W o r s e n i n g " d i s c u s s e d , 79 

L e g a l , 58,79,411,1242,2191 
S u c c e s s i v e employments, 1869 
Under new l a w , 1242 

C l a i m c o m p e n s a b l e 
I n c r e a s e d symptoms r e q u i r e t r e a t m e n t , d i s a b i l i t y , 1242,2118 
M a j o r c o n t r i b u t i n g c a u s e t e s t m e t , 5 7 , 7 9 , 2 2 5 , 2 3 4 , 3 8 3 , 5 9 7 , 1 0 6 5 , 1 3 0 0 , 1 3 6 8 , 

1524,1674,1979,2120,2191,2259,2354 
M e d i c a l e v i d e n c e p r e p o n d e r a n c e , 57,761,1065,2191,2292 
No p r e - e x i s t i n g c o n d i t i o n , 597,1065,1368 
P r e - e x i s t i n g c o n d i t i o n i r r e l e v a n t , 1803 
P r e - e x i s t i n g c o n d i t i o n w o r s e n e d , 7 9 , 6 4 8 , 8 1 3 , 1 3 0 0 , 1 5 2 4 , 1 6 6 3 , 2 0 9 3 , 2 2 5 4 , 2 2 6 8 
P r i o r i n j u r y DCS'ed, 2093 
S t r e s s - a g g r a v a t e d c o n d i t i o n , 434 
T h r e e s e p a r a t e c o n d i t i o n s i n v o l v e d , 2268 
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OCCUPATIONAL D I S E A S E CLAIMS (PROCESSING) ( c o n t i n u e d ) 
C l a i m n o t c o m p e n s a b l e 

C l a i m a n t ' s o p i n i o n , 281,287 
C l a i m a n t ' s c r e d i b i l i t y , 812,1869,1992,2216 
C o n d i t i o n a r i s e s l o n g a f t e r e x p o s u r e , 411,1869 
M e d i c a l e v i d e n c e 

I n a d e q u a t e , 1992,2085,2221,2354,2410 
N e c e s s i t y o f , 250,281,287,620,1793,1939,1985,2216,2221 
No d e f i n i t i v e d i a g n o s i s , 1985 
No d i s c u s s i o n o f o f f - j o b e x p o s u r e , 22,620,2298,2410 
No o p i n i o n on c a u s a t i o n , 250 
No p r o v e n work e x p o s u r e , 1831 
None s u p p o r t i n g c l a i m , 114,2216 
P r e p o n d e r a n c e a g a i n s t c o m p e n s a b i l i t y , 4 1 1 , 1 2 4 1 , 1 7 8 6 , 1 8 6 9 , 1 9 3 9 , 2 2 9 8 
R e l a t i v e c o n t r i b u t i o n s (work, non-work) n o t a n a l y z e d , 1985 
Temporal r e l a t i o n s h i p , 2216,2354 

No m e d i c a l t r e a t m e n t , d i s a b i l i t y , 281,287 
No p a t h o l o g i c a l w o r s e n i n g , p r e - e x i s t i n g c o n d i t i o n , 1 1 8 , 1 9 9 , 7 7 0 , 9 6 4 , 9 9 4 , 

1793,1956,2354 
Work n o t m a j o r c a u s e , 22,250,411,623,964,1793,1869 

P r e d i s p o s i t i o n v s . c o n d i t i o n , 1120 
Vs. i n j u r y c l a i m , 1 9 9 , 2 8 1 , 2 8 7 , 5 9 7 , 6 2 0 , 8 5 7 , 9 8 6 , 1 4 3 9 , 1 4 9 6 , 1 7 2 7 , 1 7 9 3 , 1 9 9 2 , 2 2 6 8 

OCCUPATIONAL D I S E A S E , CONDITION, OR INJURY 
A l l e r g y , 1665 
A m y l o i d o s i s , 355 
A n k l e c o n d i t i o n , 22 
A n x i e t y c o n d i t i o n , 347 
A r t h r i t i s , 2259 
Asthma, 434,1786 
A v a s c u l a r n e c r o s i s , 1465 
B r o n c h i a l a s t h m a , 761 
B r o n c h i t i s , 2354 
C a l c i u m d e p o s i t , 1439 
C a r p a l t u n n e l syndrome, 5 7 , 1 1 4 , 2 2 5 , 3 8 3 , 4 1 1 , 6 2 3 , 7 7 0 , 8 1 2 , 8 1 3 , 8 5 7 , 9 9 4 , 1 0 5 4 , 

1 0 8 3 , 1 3 6 8 , 1 3 9 7 , 1 4 0 8 , 1 6 7 4 , 1 8 6 9 , 2 1 2 0 , 2 2 4 2 , 2 2 9 2 , 2 3 4 5 
C h o n d r o m a l a c i a p a t e l l a , 1065 
C r o h n ' s d i s e a s e , 196 
D e Q u e r v a i n ' s syndrome, 857 
D e r m a t i t i s , 248,1798 
D i a b e t e s , 197 
D i z z i n e s s , 2082 
E p i l e p t i c s e i z u r e , 2381 
F a i n t i n g , 752 
H e a d a c h e s , 2354 
H e a r i n g l o s s , 234,250 
H e p a t i t i s , 1831 
H y p e r r e a c t i v e a i r w a y s d i s e a s e , 118 
H y p e r t e n s i o n , 1300 
I n n e r e a r c o n c u s s i o n syndrome, 29,895 
I s o c y a n a t e p o i s o n i n g , 1137 
L a t e r a l e p i c o n d y l i t i s , 1016 
Lung, c o l l a p s e d , 1241 
M e d i c a l m e n i s c u s , t o r n , 1406 
M i t r a l v a l v e p r o l a p s e , 2221 
N e u r a l g i a p a r a s t h e t i c a , 986 
O s t e o a r t h r i t i s , 1046 
Osteochondroma, 199 
P e r i o d o n t a l d i s e a s e , 1704 
P e s t i c i d e e x p o s u r e , 281,287,297,303 
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OCCUPATIONAL D I S E A S E , CONDITION, OR INJURY ( c o n t i n u e d ) 
P l a n t a r f a s c i t i s , 1664 
Pneumothorax, 1241 
Raynaud's phenomenon, 2118 
R e a c t i v e a i r w a y s d i s e a s e , 2354 
R e f l u x e s o p h o g i t i s , 95 
Rheumatoid a r t h r i t i s , 913 
R h i n i t i s , 79,1120 
R h i n o s i n u s i t i s , 2298 
R o t a t o r c u f f t e a r , 2268 
S c o l i o s i s , 772 
S e i z u r e s , 783 
S k i n r a s h , 2354 
S p o n d y l o l i s t h e s i s , 309,967,1663 
S p o n d y l o l y s i s , 309,1663 
S t r e s s f a c t u r e , 2191 
T e n n i s e l b o w , 225 
T h o r a c i c o u t l e t syndrome, 2139 
T h r o m b o p h l e b i t i s , 2162 
T h y r o i d c o n d i t i o n , 2354 
TMJ, 1988 
T o r t i c o l l i s , 1414 
U l c e r , 95,1684 
V a r i c o s e v e i n s , 2226 
V a s c u l a r c o n d i t i o n , 246 
V e r t i g o , 2082 
V e s t i b u l a r p r o b l e m , 952 

OFFSETS/OVERPAYMENTS 
Al1 owed 

Amounts m i s t a k e n l y p a i d v s . PPD, 797 
I n t e r i m c o m p e n s a t i o n v s . PPD, 876 
PPD v s . PPD, 67,2058 
PPD v s . PTD, 589 
TTD v s . PPD, 27,9 0 , 3 8 6 , 5 5 3 , 1 7 9 0 , 1 8 4 1 , 1 9 4 6 , 2 0 5 8 , 2 1 9 4 , 2 2 5 5 
TTD v s . PTD, 1960 
TTD v s . TTD, 239 
Unemployment b e n e f i t s v s . TTD, 851 

A u t h o r i t y t o a l l o w , 510,783,1282 
Not a l l o w e d 

A l l b e n e f i t s v s . t h i r d p a r t y s e t t l e m e n t , 673 
M e d i c a l payments v s . m e d i c a l p ayments, 2090 
PPD v s . PTD, 394,1282 
PPD v s . TTD, 2125 
PTD v s . PPD, 1292 
TTD v s . PPD, 1075,1484,1519,2428 
TTD v s . PTD, 783,1282,1699 
TTD v s . TTD, 239,510,2194 

P e n a l t y i s s u e , 783,1282,2058 
S p e c i f i c amount, n e c e s s i t y t o p r o v e , 1841 
When t o r e q u e s t , 27,783,1282,2058 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
OVERPAYMENTS See OFFSETS 
OWN MOTION R E L I E F 

A b a t e m e n t , p r i o r O r d e r , 1533,1534 
A p p l i c a b l e d a t e , new r u l e s , 419,1319,1862 
C l o s u r e : c a r r i e r v . s B o a r d , 1762 
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OWN MOTION R E L I E F ( c o n t i n u e d ) 
C o n s e n t t o i s s u a n c e o f .307 O r d e r i s s u e , 4 2 , 1 8 7 , 8 2 1 , 8 2 4 , 1 3 1 1 , 1 3 1 2 , 1 4 6 5 
I n s u r e r ' s d u t y , g e n e r a l l y , 352 
Overpayment i s s u e , 329 
P e n a l t y i s s u e , 1301,1319,1471,1488 
Pol i c y 

A c t i o n ( c l o s u r e ) p e n d i n g l i t i g a t i o n , 2360 
C l o s u r e f o l l o w i n g ATP, 2199 
No a c t i o n p e n d i n g l i t i g a t i o n , 1516 

R e c o n s i d e r a t i o n i s s u e 
E v i d e n c e a v a i l a b l e w i t h "due d i l i g e n c e " , 1489,1760 
R e q u i r e m e n t s f o r , 1752,1760 
T i m e l i n e s s q u e s t i o n , 1490 

R e l i e f a l l o w e d 
M e d i c a l s e r v i c e s 

P r e - 1 9 6 6 c l a i m , 1505,1506,1515,1516 
O r d e r t o P r o d u c e R e c o r d s , 929 
PPD a w a r d e d , 1490 
PTD b e n e f i t s a w a r d e d , 938,1269,1395,1676 
R e o p e n i n g r e q u e s t / T T D 

B r i e f p e r i o d w i t h o u t TTD, 492 
C l o s u r e , p r e m a t u r e , 1 6 2 , 1 4 0 1 , 1 4 0 2 , 1 4 0 3 , 1 4 7 1 , 1 4 9 0 , 1 5 1 5 , 1 7 6 9 , 1 8 4 8 , 1 8 6 2 , 

1868,2173,2177,2398 
H o s p i t a l i z a t i o n o r s u r g e r y , 1 3 3 , 2 6 1 , 4 1 9 , 4 9 2 , 8 7 3 , 9 8 9 , 1 3 0 1 , 1 3 1 9 , 1 4 6 8 , 

1483,1506,2304 
I n t e r v e n i n g i n j u r y , 1868 
P a i n C e n t e r , 2084 
P h y s i c a l t h e r a p y , d i e t a r y c o n s u l t a t i o n , 1688 
P r e - 1 9 6 6 c l a i m , 1505 
P r e - 1 9 8 7 r e o p e n i n g , 1269 
R a t e i s s u e , two c l a i m s , 1471 
S u r g e r y m i s t a k e n l y a u t h o r i z e d , 145 
T r a c t i o n , p h y s i c a l t h e r a p y & t e s t i n g , 5 
Work f o r c e , no w i t h d r a w a l from, 166,588,825,1449,1488 
Work s e a r c h f u t i l e , 1752 
W o r s e n i n g a f t e r l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , 382 

TTD r e q u e s t 
I n c a r c e r a t i o n , 2398 
R a t e i s s u e , 1488 
Where r e c e i v i n g s a l a r y , 989 
Where r e c e i v i n g TTD i n a n o t h e r c l a i m , 1752 

Rei m b u r s e m e n t from Reopened C l a i m s R e s e r v e , 133 
R e l i e f d e n i e d 

C a r r i e r r e q u e s t t o c o r r e c t PPD aw a r d , 382 
H e a r i n g r e q u e s t , 1884 
M e d i c a l s e r v i c e s , p r e - 1 9 6 6 c l a i m , 252 
PPD r e q u e s t , 162,377,492,642,1868,1884 
PTD r e e v a l u a t i o n ( c a r r i e r r e q u e s t ) , 2362 
PTD r e q u e s t , 642 
TTD r e q u e s t 

C a r r i e r c l o s u r e a f f i r m e d , 9 4 1 , 1 4 0 3 , 1 4 8 8 , 1 8 6 2 , 1 8 8 4 , 2 3 6 0 , 2 3 7 3 
C h i r o p r a c t i c t r e a t m e n t , 929 
C l o s u r e r e c o n s i d e r a t i o n , 377 
D i a g n o s t i c t e s t i n g , 842,1234 
Emergency room 824,1068 
H e a t , m a s s a g e , u l t r a s o u n d t r e a t m e n t , 381 
" H o s p i t a l i z a t i o n " d i s c u s s e d , 1506 
I n j e c t i o n s , 751,873,1342 
I n v o l u n t a r y removal from j o b m a r k e t , 588 
Myelogram, 261 
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OWN MOTION R E L I E F ( c o n t i n u e d ) 
R e l i e f d e n i e d - - T T D r e q u e s t ( c o n t i n u e d ) 

No r e c e n t employment o r work s e a r c h , 600 
No w o r s e n i n g o f c o n d i t i o n , 1301 
P h y s i c a l t h e r a p y , 261 
P r i o r t o h o s p i t a l i z a t i o n f o r s u r g e r y , 1319 
R e t i r e m e n t , 269,1362,1506 
TTD p a i d u n d e r a n o t h e r c l a i m , 1069,1661 
U n c o o p e r a t i v e , v o c a t i o n a l a s s i s t a n c e , 550 
W i t h d r a w a l from work f o r c e , 1673 

V o c a t i o n a l a s s i s t a n c e , 2124 
R e l i e f p o s t p o n e d 

PPD r e q u e s t , 1659 
PAYMENT 

A t t o r n e y f e e s ; l a t e - p a i d by c a r r i e r , 1037 
D e t e r m i n a t i o n O r d e r , i n c o r r e c t , 1962 
Lump sum payment 

P e n a l t y i s s u e , 905 
10% a w a r d ; no lump sum, 905 
V o l u n t a r y , a s b a r t o a p p e a l from D e t e r m i n a t i o n O r d e r , 216 

M e d i c a l s e r v i c e s 
F o l l o w i n g l i t i g a t i o n o r d e r , 1737 
I f no d e n i a l , 442,1160 
W i t h h e l d , 2090 

P e n d i n g a p p e a l , 1262,1292 
To p r i v a t e h e a l t h c a r r i e r 

P e n a l t y i s s u e , 1117 
PENALTIES 

"Amounts t h e n due" 
C o s t s o f m e d i c a l s e r v i c e s , 57,1979,2342,2386,2390 
G e n e r a l l y , 225,425,1312,1979,2386 
R e q u i r e m e n t , 4 4 2 , 553,909,1774,1881,2103,2187,2247,2259 

As " c o m p e n s a t i o n " , d i s c u s s e d , 880,2142,2386,2417,2428 
C l e r i c a l e r r o r r e a s o n a b l e , 1037 
" C o m p e n s a t i o n " d i s c u s s e d , 1117,1443,1897,1930,2090 
D e l a y i n payment d i s c u s s e d , 2207,2417 
Double p e n a l t y , 1364 
" M a t t e r c o n c e r n i n g a c l a i m " i s s u e , 1117 
M u l t i p l e i n f r a c t i o n s , s i n g l e p e n a l t y , 851 
P e n a l t y on p e n a l t y , 2428 

PPD (GENERAL) 
A d j u s t m e n t s i n award on r e v i e w , 752 
C r o s s - a p p e a l , n e c e s s i t y o f , 827 
E v i d e n c e : c l e a r and c o n v i n c i n g , 827 
P r i o r a w a r d s c o n s i d e r a t i o n 

ATP v s . a g g r a v a t i o n , c l o s u r e f o l l o w i n g , 1967 
Permanent w o r s e n i n g s i n c e l a s t c l o s u r e r e q u i r e m e n t , 52,797,1887 

S t a n d a r d s : when t o a p p l y , 979,1712,1817 
When t o r a t e 

A g g r a v a t i o n / n e w i n j u r y c a s e , 69,548,1757 
A g g r a v a t i o n r i g h t s e x p i r e p r i o r t o D e t e r m i n a t i o n O r d e r , 1337 
A g g r a v a t i o n r i g h t s e x p i r e p r i o r t o h e a r i n g , 1967 
M e d i c a l l y s t a t i o n a r y r e q u i r e m e n t , 1001,1050,1662 
Own Motion c a s e / D e t e r m i n a t i o n O r d e r a p p e a l e d , 1659 
S c h e d u l e d and u n s c h e d u l e d body p a r t s , 1001 
U n c o o p e r a t i v e w i t h v o c a t i o n a l s e r v i c e s , 561 
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PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 216,219,871,982,1501,1907,1914 
F o o t , 2035 
Hand, 1238,1967,2058 
H e a r i n g l o s s , 2267,2281 
L e g , 752,2213 
W r i s t , 613,1070,1841 

Burden o f p r o o f , 216 
F a c t o r s c o n s i d e r e d 

G r i p s t r e n g t h , 1907 
I n t e r v e n i n g a c c i d e n t , 216 
L a y v s . m e d i c a l e v i d e n c e , 871,1070,1501,1841,1967,2267 
O c c a s i o n a l l o s s o f g r i p , 216 
P a i n , 752,879,982,1501 
P e r m a n e n c y i s s u e , 871 
P r e v i o u s i n j u r y , 613 
P r i o r i m p a i r m e n t , 2267,2281 
P s y c h o l o g i c a l component, 1501 
R e l a t i o n s h i p : symptoms t o a c c e p t e d c o n d i t i o n , 1238 
R e l a t i o n s h i p t o u n s c h e d u l e d i n j u r y , 2213 
S t a n d a r d s , 752,871,1907 

PPD (UNSCHEDULED) 
Back & neck 

No a w a r d , 4 5 0 , 6 1 3 , 9 2 6 , 1 0 4 4 , 1 3 7 2 , 1 4 4 1 , 1 5 2 1 , 1 7 5 8 , 1 7 7 1 , 2 0 6 3 , 2 2 5 5 
5-15%, 1 1 6 , 3 3 4 , 4 8 8 , 5 0 6 , 7 9 7 , 7 9 9 , 8 2 7 , 8 3 5 , 8 4 4 , 9 0 0 , 9 3 6 , 9 3 9 , 1 0 4 2 , 1 5 0 1 , 1 7 1 2 , 

1755,1875,2213 
2 0 - 3 0 % , 3 8 9 , 5 6 1 , 1 0 0 1 , 1 0 3 2 , 1 0 8 9 , 1 3 3 7 , 1 3 5 9 , 1 7 2 3 , 2 1 9 5 , 2 3 2 7 
3 5 - 5 0 % , 627,752,1057,2399 
5 5 - 1 0 0 % , 4 7 0 , 5 4 1 , 8 8 2 , 9 7 2 , 9 8 2 , 1 0 0 8 , 1 4 3 5 , 1 8 0 1 , 1 8 5 2 , 1 8 8 7 , 1 9 0 3 , 1 9 9 8 , 2 0 7 7 

Body p a r t a f f e c t e d 
E y e , 926 
H e a d a c h e s , 358,949,1715 
P s y c h o l o g i c a l c o n d i t i o n , 1 1 3 , 9 4 9 , 1 3 8 2 , 1 7 8 6 , 1 8 7 5 , 1 9 6 2 , 1 9 9 8 , 2 0 5 8 
S h o u l d e r , 1008,1967 
S k i n c o n d i t i o n , 1798 

Burden o f p r o o f , 2 1 6 ,752,827,835,844,994,1359,2399 
F a c t o r s c o n s i d e r e d 

Age 
Under 30 y e a r s , 3 58,389,488,827,835,1382,2399 
30-39 y e a r s , 561,799,1044,1501,2195 
40-50 y e a r s , 3 34,752,972,982,1001,1337,1801,1875,2327 
50+ y e a r s , 4 7 0 , 5 4 1 , 6 2 7 , 8 8 2 , 1 0 8 9 , 1 3 5 9 , 1 4 4 1 , 1 9 0 3 , 1 9 9 8 , 2 0 7 7 

E d u c a t i o n 
No f o r m a l o r i l l i t e r a t e , 9 7 2 
E l e m e n t a r y o n l y , 1723 
7-11 y e a r s , 3 5 8 , 3 8 9 , 4 7 0 , 4 8 8 , 6 2 7 , 7 5 2 , 8 3 5 , 9 0 0 , 1 3 3 7 , 1 3 8 2 , 1 4 4 1 , 1 8 7 5 
1 2 t h grade/GED, 5 4 1 , 8 2 7 , 9 3 9 , 1 0 4 4 , 1 3 5 9 , 1 5 0 1 , 1 7 1 2 , 1 8 0 1 , 2 1 9 5 , 2 3 2 7 
H i g h e r e d u c a t i o n , 3 3 4 , 7 9 9 , 8 8 2 , 9 8 2 , 1 0 0 1 , 1 0 8 9 , 1 9 0 3 , 1 9 6 7 , 1 9 9 8 , 2 3 9 9 

Impai rment 
A l c o h o l , drug a b u s e , 982 
C l a i m a n t ' s c r e d i b i l i t y , 1715,1967 
C l a i m a n t ' s t e s t i m o n y , 4 8 8 ,541,900,1501,2058,2063 
E x a g g e r a t e d symptoms ( d e l i b e r a t e ) , 1359 
F u n c t i o n a l o v e r l a y , 9 00,949,1008,1501,1521,2089 
M e d i c a l e v i d e n c e , n e c e s s i t y o f , 1780,2058 
M i l d , 334,939,1032,1337 
M i n i m a l , 358,627,900,949,1089,1723 
M o d e r a t e , 470,1998 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d — I m p a i r m e n t ( c o n t i n u e d ) 

No i m p a i r m e n t , 2255 
N o n c r e d i b l e c l a i m a n t , 113,900,2089 
Not d e s c r i b e d , 627 
Not due t o c o m p e n s a b l e i n j u r y , 9 0 , 9 2 6 , 1 3 5 9 , 1 5 2 1 , 1 7 5 8 , 1 7 7 1 , 1 7 8 6 , 2 0 8 9 
O b e s i t y , 882 
P a i n , 5 41,752,827,835,879,1044,1089,1441,1501,1875 
P h y s i c a l c o n d i t i o n i n g , l a c k o f , 799 
P r e - e x i s t i n g c o n d i t i o n 

G e n e r a l l y , 561,1042,1044 
Made s y m p t o m a t i c , 882,1755 
P s y c h o l o g i c a l , 506,1962 

P r i o r i n j u r y , 1359 
P s y c h o l o g i c a l p r o b l e m s , r e l a t e d , 1998 
Range o f m o t i o n , 1875 
S c h e d u l e d award c o n s i d e r a t i o n , 2213 
S e v e r e , 982 
S u r g e r y , 9 72,982,1801,1903 

L a s t a r r a n g e m e n t o f c o m p e n s a t i o n , w o r s e n i n g s i n c e r e q u i r e m e n t , 1887,2407 
M o t i v a t i o n 

C o o p e r a t i o n w i t h v o c a t i o n a l s e r v i c e s i s s u e , 561,972,982 
F a i l u r e t o c o o p e r a t e , w e i g h t l o s s , 2195 
Many e m p l o y e r c o n t a c t s , 541 

S t a n d a r d s , 7 52,827,835,936,1044,1382,1875 
Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 

C a p a b l e o f r e g u l a r work, 1044 
C l a i m a n t ' s t e s t i m o n y , 470 
Heavy work p r e c l u d e d , 1712 
L a b o r m a r k e t v s . j o b t i t l e s , 1801 
L i g h t work l i m i t a t i o n , 4 7 0,541,882,900,1337,1903,2399 
Medium work, 1875 
No t r a n s f e r a b l e s k i l l s , 2077 
P o s t - i n j u r y wages, 797 
P r i o r employments p r e c l u d e d , 5 4 1 ,627,900,2077,2195,2327,2399 
R e l e a s e t o r e t u r n t o r e g u l a r work, 389,1723 
R e t u r n t o r e g u l a r work, 450,1755 
S e d e n t a r y work l i m i t a t i o n , 1359,1801,1998,2077 
Some p r i o r work e x c l u d e d , 334,1501 
S u p e r v i s o r y e x p e r i e n c e , 334 
T r a i n i n g , 1875,2077 
T r a n s f e r a b l e s k i l l s , 1032 

Scope o f R e v i e w , 827 
When t o r a t e : See PPD (GENERALLY) 

PERMANENT TOTAL D I S A B I L I T Y 
Award 

A f f i r m e d , 1 4 1 , 2 5 8 , 3 9 4 , 4 4 5 , 4 5 8 , 5 8 9 , 9 5 1 , 1 9 2 7 , 1 9 8 2 , 2 0 8 2 , 2 1 3 4 , 2 1 5 0 , 2 2 1 8 , 
2229,2382,2433 

Made, 275,375,783,1269,1395,1676,1849,1931 
R e d u c e d , 606,627,687,882,1344,1863,2168,2336,2410 
R e f u s e d , 1 1 3 , 4 7 0 , 5 0 3 , 9 7 2 , 1 0 0 8 , 1 0 8 9 , 1 1 2 4 . 1 3 1 6 . 1 3 8 6 , 1 4 2 7 , 1 4 3 5 , 1 8 2 9 , 1 8 5 2 , 

1903,1998,2005,2014,2053,2156,2237,2307,2407 
R e i n s t a t e d , 2376 

Burden o f p r o o f , 1 4 1 , 4 7 0 , 7 8 3 , 8 8 2 , 9 7 2 , 1 0 0 8 , 1 0 8 9 , 1 3 4 4 , 1 4 2 7 , 1 4 3 5 , 1 8 4 9 , 1 8 5 2 , 
2082,2229,2382 

E f f e c t i v e d a t e , 317,445,783,1507,1514,1676,1960 
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PERMANENT TOTAL D I S A B I L I T Y ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s , 1008,1344,1863 
41-50 y e a r s , 1 1 2 4 , 1 4 2 7 , 1 4 3 5 , 1 8 4 9 , 1 9 2 7 , 1 9 3 1 , 1 9 6 0 , 2 1 6 8 , 2 3 7 6 , 2 3 8 2 , 2 4 1 2 
51-60 y e a r s , 3 7 5 , 4 4 5 , 4 5 8 , 4 7 0 , 5 0 3 , 5 8 9 , 6 0 6 , 9 7 2 , 1 2 6 9 , 1 3 1 6 , 1 6 7 6 , 1 8 2 9 , 

1903,1998,2005,2014,2134,2150,2156,2218,2229 
61+ y e a r s , 1 4 1,258,275,394,882,1089,2053,2336,2433 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 9 72,2082,2168,2376 
1-6 y e a r s , 1269 
7-11 y e a r s , 2 7 5 , 3 9 4 , 4 4 5 , 4 7 0 , 5 0 3 , 5 8 9 , 6 0 6 , 1 3 9 5 , 1 4 2 7 , 1 8 2 9 , 1 8 6 3 , 1 9 3 1 , 

1960,2053,2433 
1 2 t h g r a d e o r GED, 458 , 1 0 0 8 , 1 4 3 5 , 1 6 7 6 , 1 8 4 9 , 2 0 0 5 , 2 1 3 4 , 2 2 1 8 
H i g h e r e d u c a t i o n o r t r a i n i n g , 1 4 1 , 3 7 5 , 5 0 3 , 8 8 2 , 1 0 8 9 , 1 3 1 6 , 1 3 4 4 , 1 9 0 3 , 

1927,1998,2014,2156,2336 
L a s t a r r a n g e m e n t o f c o m p e n s a t i o n , 458,951,2407,2412 
M e d i c a l c a u s a t i o n / o p i n i o n / t r e a t m e n t 

C r e d i b l e c l a i m a n t , 2134 
F u n c t i o n a l o v e r l a y , 8 8 2,1008,1982,2168 
L i g h t work l i m i t a t i o n , 4 7 0 , 5 0 3 , 5 8 9 , 8 8 2 , 9 7 2 , 1 0 0 8 , 1 2 6 9 , 1 8 4 9 , 1 9 0 3 , 1 9 6 0 , 

2014,2168,2307,2336 
M e d i c a l d o c t o r g i v e s v o c a t i o n a l o p i n i o n , 1829 
M i l d i m p a i r m e n t , 2150 
Moderate i m p a i r m e n t , 1435,1927 
M o d e r a t e l y - s e v e r e i m p a i r m e n t , 606,1863 
N o n - c r e d i b l e c l a i m a n t , 113,972,1316,2307,2407 
O b e s i t y , 882,1435 
P a i n , 1 395,1849,2014,2376,2382 
P h y s i c a l , p s y c h o l o g i c a l c o n d i t i o n s p r e c l u d e work, 258 
P o s t - i n j u r y , d i s a b l i n g c o n d i t i o n , 606,1316 
P o s t - i n j u r y s e q u e l a e d i s a b l i n g , 783 
P r e - e x i s t i n g c o n d i t i o n made s y m p t o m a t i c , 882 
P r e - e x i s t i n g c o n d i t i o n w o r s e n s p o s t - i n j u r y , 6 2 7 , 1 3 1 6 , 1 4 3 5 , 1 8 6 3 , 2 0 0 5 , 2 2 3 7 
P r e - e x i s t i n g , d i s a b l i n g c o n d i t i o n s , 1 4 1 , 5 8 9 , 1 0 8 9 , 1 3 4 4 , 1 9 3 1 , 2 2 2 9 , 2 3 7 6 
P s y c h o l o g i c a l p r o b l e m s , r e l a t e d , 1 3 4 4 , 1 9 9 8 , 2 1 5 0 , 2 1 5 6 , 2 2 2 9 , 2 3 7 6 , 2 4 3 3 
P s y c h o l o g i c a l p r o b l e m s , u n r e l a t e d , 1863 
S e d e n t a r y work l i m i t a t i o n , 2 7 5 , 3 9 4 , 1 3 1 6 , 1 6 7 6 , 1 9 9 8 , 2 1 3 4 , 2 2 1 8 
S e v e r e i m p a i r m e n t , 1931,2053,2382,2433 
S u r g e r y , 2 7 5 , 3 7 5 , 5 0 3 , 9 7 2 , 1 3 1 6 , 1 3 9 5 , 1 4 2 7 , 1 4 3 5 , 1 8 6 3 , 1 9 0 3 
U n r e l a t e d m e d i c a l c o n d i t i o n s , 589 

M o t i v a t i o n 
C o o p e r a t i v e w i t h v o c a t i o n a l s e r v i c e s , 2218 
C r e d i b i l i t y o f c l a i m a n t , 1863 
E f f o r t s not r e a s o n a b l e , 8 8 2 , 1 1 2 4 , 1 3 4 4 , 1 4 2 7 , 1 8 5 2 , 1 9 0 3 , 2 1 5 6 , 2 1 6 8 
F u t i l e t o s e e k work, 1 4 1 , 3 9 4 , 5 8 9 , 7 8 3 , 9 6 6 , 1 9 3 1 , 2 1 5 0 , 2 2 1 8 , 2 2 2 9 , 2 3 8 2 , 2 4 3 3 
Impeachment i n e f f e c t i v e , 394 
Job o f f e r a t h e a r i n g , 503 
None t o s e e k work, 606 
R e a d i n g newspaper a d s , 275 
R e a s o n a b l e e f f o r t s , 375,445,458,1927 
R e f u s a l o f t r e a t m e n t , 966 
R e t i r e m e n t , 394 
S o c i a l S e c u r i t y , r e c e i p t o f , 394,1427 
V o l u n t a r y w i t h d r a w a l from l a b o r m a r k e t v s . c a n ' t r e t u r n , 1154,2053 

V o c a t i o n a l f a c t o r s / o p i n i o n 
A t home work v s . " c o m p e t i t i v e l a b o r m a r k e t " , 2376 
ATP p o s s i b i l i t y , 1676,1960,2082 
ATPs: i n a d e q u a t e p e r f o r m a n c e , 606 
B a s e d on r e c o r d s o n l y , 375 

-2496-



PERMANENT TOTAL D I S A B I L I T Y ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d — V o c a t i o n a l f a c t o r s / o p i n i o n ( c o n t i n u e d ) 

C o o p e r a t i v e w i t h v o c a t i o n a l s e r v i c e s , 1931,2082 
Few t r a n s f e r a b l e s k i l l s , 445,589,2382 
I n a b i l i t y t o work r e g u l a r l y , 1395,1927,1982,2134 
J o b s i d e n t i f i e d c l a i m a n t c o u l d p e r f o r m , 1829 
Low IQ, 2382 
Management e x p e r i e n c e , 2218 
No t r a n s f e r a b l e s k i l l s , 1269,1849,2376 
N o n - c o o p e r a t i o n , v o c a t i o n a l s e r v i c e s , 2168 
N o n - c r e d i b l e c l a i m a n t , 2307 
N o n - E n g l i s h s p e a k i n g , 1903 
Not v o c a t i o n a l l y PTD, 470,1008 
P a r t - t i m e v s . f u l l t i m e work, 1998 
P r i o r employments p r e c l u d e d , 3 7 5 ,445,458,1435,1676,1927,1960 
P r o f e s s i o n a l employment h i s t o r y , 1316 
R e f u s a l t o p a r t i c i p a t e , 113,972,1124,1344,1386 
R e t u r n t o work a t i n j u r y , r e l e a s e f o r , 2005 
S e r v i c e s t e r m i n a t e d : no s u i t a b l e employment, 141 
S o c i a l S e c u r i t y f i n d i n g , 2218 
" S u i t a b l e " work, 2134,2168 
T r a n s f e r a b l e s k i l l s , 1 0 8 9 ,1435,1829,1863,1927,2014,2082,2218,2336 
U n a v a i l a b i l i t y f o r s e r v i c e s , 1903 
V o c a t i o n a l s e r v i c e s s t o p p e d : p h y s i c a l l i m i t a t i o n s , 1849 
Wage p o t e n t i a l p o s t - i n j u r y , 628 

O d d - l o t d o c t r i n e , 2 7 5 , 3 7 5 , 3 9 4 , 4 4 5 , 4 7 0 , 5 0 3 , 5 8 9 , 6 2 8 , 7 8 3 , 9 7 2 , 1 0 0 8 , 1 2 6 9 , 1 4 3 5 , 
1960,1998,2218,2229,2336,2382 

O f f s e t i s s u e S e e : OFFSETS/OVERPAYMENTS 
Own Motion c a s e , 938,1269,1676,1960 
R e e v a l u a t i o n 

Burden o f p r o o f , 2376 
PTD r e v e r s a l r e v e r s e d , 2376 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e c l a i m , 1099,1294 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e , 1257 
Burden o f p r o o f 

Under new l a w , 1257,2020,2349 
Under o l d l a w , 347,434,2344,2374,2388 

C l a i m c o m p e n s a b l e 
A v e r a g e v s . t h i s - w o r k e r t e s t , 1984,2309 
F e a r o f d i s c h a r g e , 2309 
I n j u r y c a u s e s s t r e s s , 1998 
Long h o u r s , c r e d i b l e c l a i m a n t , 434 
M a j o r c a u s a t i o n t e s t met, 2221 
O r d i n a r y v s . e x t r a o r d i n a r y s t r e s s , 2020 
P r e - e x i s t i n g c o n d i t i o n w o r s e n e d , 347 
R e a l e v e n t s , 2221,2309,2374 
R e p r i m a n d s , f o r m i s c o n d u c t , 434 

C l a i m n o t c o m p e n s a b l e 
M a j o r c a u s e n o t met, 2344,2354 
M e d i c a l e v i d e n c e u n p e r s u a s i v e , 2320,2388 
" R e a l & o b j e c t i v e " t e s t n o t met, 1257,2320,2354,2388 
R e a s o n a b l e d i s c i p l i n e , 1257 

What c o n s t i t u t e s , 2221 
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PSYCHOLOGICAL CONDITION CLAIMS ( c o n t i n u e d ) 
R e l a t i o n s h i p : c u r r e n t c o n d i t i o n / a c c e p t e d c o n d i t i o n 

B urden o f p r o o f , 1668 
C l a i m c o m p e n s a b l e 

M a t e r i a l r e l a t i o n s h i p c o n t i n u e s , 1668 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

B u r d e n o f p r o o f , 2 5 5 , 2 9 7 , 3 0 3 , 5 3 0 , 1 0 7 1 , 1 2 9 4 , 1 3 7 2 , 1 4 1 3 , 1 7 1 8 , 1 9 9 8 
C l a i m c o m p e n s a b l e 

Demotion c a u s e d p r o b l e m s , 1294 
Harmful c o n s e q u e n c e s , o f t r e a t m e n t f o r c o m p e n s a b l e c o n d i t i o n , 297,303 
I n c r e a s e i n symptoms, 530,1718 
P r e - e x i s t i n g c o n d i t i o n w o r s e n e d , 530 

C l a i m n o t c o m p e n s a b l e 
C o n d i t i o n d o e s n ' t r e q u i r e t r e a t m e n t , 1704 
Drug and a l c o h o l a b u s e , 1071 
Harmful c o n s e q u e n c e s o f t r e a t m e n t , 281,287 
L a p s e between i n j u r i o u s e v e n t , t r e a t m e n t , 1372,1413 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 255,1704 
Minor i n j u r y , s e c o n d a r y g a i n , 1413 
P r e - e x i s t i n g c o n d i t i o n , 506,530,1372,1704 

REMAND 
By B o a r d 

D i s m i s s a l s e t a s i d e , 2 1 2 8 , 2 1 5 4 , 2 1 7 9 , 2 2 0 4 , 2 2 3 8 , 2 3 5 9 , 2 4 0 2 
F o r f u r t h e r p r o c e e d i n g s , 1 9 4 , 2 3 7 , 4 9 3 , 9 4 7 , 9 6 8 , 9 7 1 , 9 7 8 , 1 2 7 1 , 1 4 1 7 , 1 4 7 2 , 

2044,2066,2331 
Motion f o r , a l l o w e d 

D e t e r m i n a t i o n O r d e r , a p p e a l f r o m , d i s m i s s e d , 280,1766 
F o r a d d i t i o n a l e v i d e n c e , 2331 
F o r p r e v i o u s l y u n o b t a i n a b l e e v i d e n c e , 1811, 2419 
F o r R e f e r e e t o i s s u e f i n a l o r d e r , 1451,2406 
F o r R e f e r e e t o make f i n d i n g s , c o n c l u s i o n s , 1500 
R e f e r e e ' s p r e - h e a r i n g a g r e e m e n t , 460 
To a d m i t impeachment e v i d e n c e , 2123 
To make r e c o r d ( d i s m i s s a l i s s u e ) , 1761,2132,2339 

Motion f o r , d e n i e d 
A t t o r n e y ' s p r o p o s e d O p i n i o n & O r d e r , 892 
B e c a u s e o f new c a s e l a w , 904 
C a s e n o t i n c o m p l e t e l y d e v e l o p e d , 3 9 8 , 4 5 5 , 4 6 1 , 7 7 8 , 8 6 0 , 9 0 4 , 1 2 9 4 , 1 3 0 0 , 

1 7 3 0 , 1 8 5 6 , 2 0 2 2 , 2 0 2 9 , 2 0 6 3 , 2 1 1 6 , 2 1 2 9 , 2 1 3 9 , 2 2 3 1 , 2 3 2 7 
E v i d e n c e o b t a i n a b l e w i t h due d i l i g e n c e , 1 3 4 , 2 6 3 , 3 3 3 , 6 0 2 , 7 7 8 , 8 0 1 , 9 0 6 , 

9 1 7 , 9 8 2 , 1 0 8 3 , 1 2 7 5 , 1 4 3 4 , 1 4 6 4 , 1 7 9 1 , 1 8 1 5 , 1 9 8 5 , 2 0 1 1 , 2 0 2 5 , 2 0 3 5 , 2 1 8 1 
F o r c l a r i f i c a t i o n o f R e f e r e e ' s " i n t e n t " , 527 
I r r e l e v a n t e v i d e n c e , 1519,2029 
J o i n d e r r e q u e s t by p a r t y p r e v i o u s l y o p p o s i n g , 1277 
J o i n d e r r e q u e s t t o o l a t e , 1730 
To f i x i n a d e q u a t e O p i n i o n & O r d e r , 1704 
To t a k e c l a i m a n t ' s t e s t i m o n y , 1697 

Motion t o S t r i k e Motion f o r Remand, 917 
Not w a r r a n t e d , 1979 
To d e t e r m i n e f e e , 318 
To d i s c l o s e c l a i m a n t ' s s t a t e m e n t , 194 
To m a i l O r d e r s t o a l l p a r t i e s , 294 

By C o u r t o f A p p e a l s 
D i s m i s s a l s e t a s i d e , 2454 
To a l l o w IME, 679 
To a p p l y c o r r e c t s u c c e s s i v e i n j u r y t e s t , 20,444 
To a s s i g n r e s p o n s i b i l i t y , 1123 
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REMAND--By C o u r t o f A p p e a l s ( c o n t i n u e d ) 
To d e t e r m i n e 

A t t o r n e y f e e , 374,650,652,658,823,898,1443,1557,1569 
Award o f PPD, 541 
B e n e f i t s owed, 944 
B e n e f i t s owing b e f o r e s u i c i d e , 145 
C o m p e n s a b i l i t y , 154,685,702,1120,1499,1560,1747,1771 
I f "good c a u s e " ( l a t e f i l i n g ) shown, 1234 
Overpayment r e m e d i e s , 655 
P e n a l t y , 644,664,812 
R e s p o n s i b i l i t y , 1312 
Whether m e d i c a l l y s t a t i o n a r y a t c l o s u r e , 1004 
Whether TTD o w i n g , 1484,1566,2287 

To e n t e r PTD a w a r d , 495 
To make f i n d i n g s o f f a c t , c o n c l u s i o n s o f l a w , 7 9 , 1 1 8 , 1 5 4 , 1 6 6 , 2 2 1 , 3 0 9 , 

3 1 4 , 5 9 7 , 6 4 2 , 6 9 8 , 7 0 0 , 8 3 1 , 1 0 6 5 , 1 1 2 4 , 1 1 4 3 , 1 5 2 3 , 1 5 4 9 
To o r d e r t h i r d p a r t y d i s t r i b u t i o n , 33,1132 
To r e c o n s i d e r p r i o r o p i n i o n , 648 
To r e i n s t a t e h e a r i n g , 696,961 
To r e v e r s e PTD a w a r d , 378 

By Supreme C o u r t 
To d e t e r m i n e w h e t h e r c l a i m a n t w o u l d , c o u l d r e t u r n t o work, 1154 

REQUEST FOR HEARING ( F I L I N G ) 
C r o s s - a p p e a l , D e t e r m i n a t i o n O r d e r , n e c e s s i t y o f , 827 
De f a c t o d e n i a l : t i m e t o a p p e a l , 1953,2122 
L a t e f i l i n g i s s u e 

A p p e a l from D e t e r m i n a t i o n O r d e r , l a t e , 280,1766 
Good c a u s e i s s u e 

A t t o r n e y ' s n e g l e c t , 405 
Burde n o f p r o o f , 223,405,1734 
C o n f u s i n g d e n i a l , 405 
E x c u s a b l e n e g l e c t , 1264 
F a i l u r e t o n o t i f y o f change o f a d d r e s s , 1236 
I n a p p l i c a b l e : f i l i n g t o o l a t e , 1754 
L a c k o f d i l i g e n c e , 223 
Mental c o m p e t e n c e , 1856 
M i s t a k e n b e l i e f a t t o r n e y got c o p y , 1698 
M i s t a k e n b e l i e f o t h e r c a r r i e r a c c e p t e d , 1734 
M u l t i p l e d e n i a l s , same i s s u e , 1071 
No e v i d e n c e , 1956 
P e r s o n a l c o n t a c t w i t h c a r r i e r , 1264,1734 
R e f u s a l t o g e t / a c c e p t m a i l , 1867 
R e l i a n c e on d o c t o r ' s o p i n i o n , 2071 

M a i l i n g v s . d e l i v e r y , 1110,1133,1234,1236,1754,1979,2175,2371 
Noncomplying e m p l o y e r i s s u e , 494 
" N o t i c e o f d e n i a l " d i s c u s s e d , 1133,1234,1236,1922 
180-day l i m i t , 1754 
Scope o f R e f e r e e ' s o r d e r , 699 
T i m e l i n e s s q u e s t i o n , 405,617,1110,1133 

P r e m a t u r e , 295,2069 
Scope o f R e f e r e e ' s O r d e r , 827 
W i t h d r a w a l o f , 1873 
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REQUEST FOR HEARING ( P R A C T I C E & PROCEDURE) 
A b a t e m e n t / R e q u e s t f o r R e v i e w , 573 
C o n t i n u a n c e , R e q u e s t f o r 

R e f e r e e ' s d i s c r e t i o n , 2321 
60 d a y s from d e n i a l , r i g h t t o , 2066 

D i s m i s s a l , M o t i on f o r 
F a i l u r e o f c l a i m a n t t o a p p e a r , 466,1239 

D i s m i s s a l , O r d e r o f 
Abandonment, 1901 
A f f i r m e d 

A t c o n c l u s i o n o f c a s e i n c h i e f , 1732 
F a i l u r e o f c l a i m a n t t o a p p e a r , 1442,1472 

F a i l u r e t o co m p l y w i t h p r e h e a r i n g o r d e r , 1111 
R e v e r s e d , 696,947,1901,2044 
W i t h o u t p r e j u d i c e v s . w i t h p r e j u d i c e , 1472,1873 

E n f o r c e m e n t , R e f e r e e s O r d e r 
O r d e r w i t h o u t j u r i s d i c t i o n , 2127 

E x p e n s e s , t r a v e l , 1027 
H o l d i n g r e c o r d open: l i m i t a t i o n s , 1674 
I s s u e 

C r o s s - a p p e a l r a i s e d a t h e a r i n g , 95 
E m p l o y e r ' s " a p p e a l " o f i t s d e n i a l , 1472 
No new t h e o r y f o r p r e v i o u s l y l i t i g a t e d d e n i a l , 1737 
R a i s e d by R e f e r e e , 2212 
R a i s e d i n c l o s i n g a r gument, 2133 
R e f e r e e l i m i t a t i o n s , 4 4 2 , 1 7 1 2 , 1 7 2 3 , 1 9 9 8 , 2 0 3 0 , 2 1 2 9 , 2 2 1 2 , 2 2 4 3 
W a i v e r o f o b j e c t i o n , 95,166 
When t o r a i s e , 166,2133 

O r d e r c o m p e l l i n g d e p o s i t i o n , 130 
Po s t p o n e m e n t , 696,2321 
T e l e p h o n i c h e a r i n g , 1027 

REQUEST FOR BOARD REVIEW ( F I L I N G ) 
See a l s o : J U R I S D I C T I O N 
Abatement, R e f e r e e ' s O r d e r o f / R e q u e s t f o r R e v i e w , 573,1262 
A p p e l l a n t ' s b r i e f a s , 371 
C r o s s - a p p e a l , n e c e s s i t y o f , 1083,1340 
C r o s s - r e q u e s t 

D e f i n e d , 132 
D i s m i s s a l o f 

I n t e r i m o r d e r , 1340 
No c o p y o f O p i n i o n & O r d e r t o a t t o r n e y , 794 
No f i n a l o r d e r o f R e f e r e e , 130,237,274,1451 
R e f e r e e ' s a b a t e m e n t p r i o r t o R e q u e s t f o r R e v i e w , 1959 
U n t i m e l y f i l i n g , 158,164,794,1357,1905 
W i t h d r a w a l o f R e q u e s t s , both p a r t i e s , 846 

F i n a l o r d e r o f R e f e r e e 
N e c e s s i t y o f , 1271 
What c o n s t i t u t e s , 130,1271,1873 

Inmate i n j u r y c a s e , 371 
Motion t o A b a t e R e f e r e e ' s O r d e r , 1262 
Motion t o D i s m i s s 

A11 owed 
No r e q u e s t f o r r e v i e w made, 887,896,1673,2167,2341 
U n d e r l y i n g i s s u e f i n a l l y d e t e r m i n e d , 198 
U n t i m e l y f i l e d , 35,63,834 
U n t i m e l y n o t i c e t o p a r t i e s , 3 65,825,896,899,1286,1826 
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REQUEST FOR BOARD REVIEW ( F I L I N G ) ( c o n t i n u e d ) 
M o t i o n t o d i s m i s s ( c o n t i n u e d ) 

D e n i e d 
C l a i m a n t l e t t e r a s R e q u e s t f o r R e v i e w , 1340 
C o v e r l e t t e r t o R e f e r e e , 2215 
E m p l o y e r s ex p a r t e c o n t a c t w i t h B o a r d , 2388 
E r r o n e o u s d e s i g n a t i o n o f a p p e l l a n t , 129 
I n a c c u r a t e c a s e number, 88 
I s s u e s n o t moot, 1449 
" M e r i t l e s s " r e q u e s t , 2426 
No b r i e f f i l e d , 2370,2405 
No p r e j u d i c e i n f a i l u r e t o r e c e i v e n o t i c e , 1340 
No r e a s o n f o r r e v i e w s t a t e d , 847 
Noncomplying e m p l o y e r i s s u e , 373 
N o t i c e t o p a r t y ' s a t t o r n e y s u f f i c i e n t , 180,1852 
R e f e r e e ' s O r d e r w i t h d r a w n , r e p u b l i s h e d , 1266 
T i m e l y f i l i n g , 129,1266,1462,2426 
T i m e l y n o t i c e t o a l l p a r t i e s , 363,843,1321 
U n r e p r e s e n t e d c l a i m a n t , no b r i e f , 846 

Motion t o E n j o i n , 274 
Motion t o I n t e r v e n e , 2324 
" P a r t i e s " d i s c u s s e d , 129,794,2324 
U n r e p r e s e n t e d c l a i m a n t , 6 3,164,825,1286,1357,1673 
What c o n s t i t u t e s , 887,896,2215 

REQUEST FOR BOARD REVIEW ( P R A C T I C E & PROCEDURE) 
B r i e f , f i l i n g 

A p p e l l a n t ' s b r i e f a s r e p l y b r i e f i s s u e , 323 
R e b u t t a l t o c r o s s - r e p l y , 1712 
S u p p l e m e n t a l , 1909 
T i m e l i n e s s i s s u e , 1472 

I s s u e 
Abandoned i n a p p e a l p r o c e s s , 166 
L i t i g a t e d a t h e a r i n g ; d i s m i s s a l r e q u e s t on r e v i e w , 182 
Not r a i s e d a t h e a r i n g , 333,394,619,795,1404 

J o i n d e r , Motion f o r , 1277 
Motion t o A b a t e O r d e r , 494 
Motion t o C o n s o l i d a t e , 527 
Motion t o S t r i k e 

B r i e f , 1019,2372 
P a r t o f B r i e f , 1231 

Postponement r e q u e s t 
E x t r a o r d i n a r y c i r c u m s t a n c e s d i s c u s s e d , 2 154,2179,2204,2238 

R e c o n s i d e r a t i o n r e q u e s t 
A l l o w e d , 186,318 
D e n i e d 

Not t i m e l y , 131,148,317 
P e t i t i o n f o r Rev i e w f i l e d , 1240,1337 
Two-member B o a r d , d i v i d e d , 1334,1362 

Scope o f , 2414 
R e c u s a l o f B o a r d member i s s u e , 1909,2174,2291 
R e s p o n s i b i l i t y c a s e : s t a n d a r d o f r e v i e w , 1770,1889 
Scope o f Rev i e w 

A d m i s s i o n o f e v i d e n c e : no o b j e c t i o n a t h e a r i n g , 1404 
A l l c a s e s h e a r d by R e f e r e e , 1679 
A l l i s s u e s c o n s i d e r e d by R e f e r e e , 211,1083,1679,2401 
De novo, 199 
I s s u e on remand from C o u r t , 1484 
I s s u e r a i s e d a t h e a r i n g w i t h o u t o b j e c t i o n , 166,2401 
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REQUEST FOR BOARD REVIEW ( P R A C T I C E & PROCEDURE) ( c o n t i n u e d ) 
Scope o f r e v i e w ( c o n t i n u e d ) 

O n l y i s s u e s r a i s e d a t h e a r i n g , 8 9 5 , 9 9 0 , 1 5 0 7 , 1 7 4 4 , 1 8 0 1 , 1 8 8 5 , 2 0 4 9 , 2 2 1 2 , 
2 2 5 9 , 2 3 1 8 , 2 4 2 0 , 2 4 3 3 

O n l y t h e o r i e s r a i s e d a t h e a r i n g , 1031 
Subpoena p o w e r / r e c a l c i t r a n t c o u r t r e p o r t e r , 1451 
T r a n s c r i p t i o n c o s t s , c l o s i n g a r gument, 1069 

REQUEST FOR REVIEW—COURTS (INCLUDES F I L I N G , PRACTICE & PROCEDURE) 
C o s t s , r e q u e s t f o r r e i m b u r s e m e n t , 118 
C r o s s - a p p e a l , n e c e s s i t y o f , 169 
P e t i t i o n f o r R e v i e w / R e c o n s i d e r a t i o n R e q u e s t , 4 9 4 , 7 5 1 , 1 2 4 0 , 1 6 5 9 , 1 7 3 1 , 2 3 6 9 
Scope o f R e v i e w , 699,2440 
S t a n d a r d o f R e v i e w , 2440 

RES JUDICATA 
D i s c u s s e d , g e n e r a l l y , 2 41,398,496,873,1005,1456,1478 
D i s p u t e d C l a i m S e t t l e m e n t 

L a t e r i s s u e r a i s e d , 1897 
P a r t i a l d e n i a l ; m e d i c a l s e r v i c e s , 2366 
P r e c l u d e s l a t e r i s s u e , 1456 

Not a p p l i c a b l e , 398,2177 
P r i o r d e n i a l 

C h i r o p r a c t i c t r e a t m e n t , 457,1844 
U n a p p e a l e d , 1413,1942,1956,2072 

P r i o r D e t e r m i n a t i o n O r d e r , u n a p p e a l e d , 1887 
P r i o r 1 i t i g a t i o n 

I s s u e l i t i g a t e d , 2 41,496,613,2049,2305,2470 
I s s u e n o t l i t i g a t e d 

M e d i c a l s e r v i c e s , 873,2366,2442 
Ment a l s t r e s s c l a i m , 892 
No f i n a l o r d e r , 2162 
O f f s e t , 1946 
TTD amount, 982 
TTD r a t e , 1005,1101 

N e c e s s i t y o f b e i n g p a r t y t o , 2049 
Unemployment c a s e / C i r c u i t C o u r t c a s e , 1114 
W o r k e r s ' c o m p e n s a t i o n c a s e / C i r c u i t C o u r t c a s e , 1114 

P r i o r Own Motion O r d e r , 1478 
S t i p u l a t i o n 

" A l l i s s u e s r a i s e d o r r a i s a b l e " , 101 
M e d i c a l s e r v i c e s i s s u e , t h e n and c u r r e n t , 2366 

U n a p p e a l e d d e n i a l , 398,457 
R E S P O N S I B I L I T Y CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS 

A c c i d e n t P r e v e n t i o n D i v i s i o n c i t a t i o n a f f i r m e d , 1545,1547 
SETTLEMENTS & STIPULATIONS 

D i s p u t e d C l a i m S e t t l e m e n t 
A g g r a v a t i o n i s s u e , 866,1966 
As compromise and r e l e a s e , 889 
D i s p u t e d c o n d i t i o n / l a t e r PPD e v a l u a t i o n , 1008 
E f f e c t on r e l a t e d l i t i g a t i o n , 1410 
E f f e c t on r e s p o n s i b i l i t y l i t i g a t i o n , 1046,1966 
E n f o r c e m e n t p r o c e e d i n g , 1689 
F u l l payment o f , 463 
P e n a l t y i s s u e 

L a t e payment o f p r o c e e d s , 1930 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
D i s p u t e d C l a i m S e t t l e m e n t ( c o n t i n u e d ) 

P r i o r c u r r e n t c o n d i t i o n / p r e s e n t c u r r e n t c o n d i t i o n , 2187 
Scope o f , i s s u e s n o t r a i s e d , 27 
S e t t i n g a s i d e : c r i t e r i a f o r , 2037 

E f f e c t s o f : l i t i g a t i o n i n two f o r u m s , 1004 
R e l e a s e o f r i g h t s , 931,1966 
S t i p u l a t i o n 

A f f i r m e d p a r t i a l d e n i a l ( p r i o r ) 
E f f e c t on c u r r e n t p a r t i a l d e n i a l , 2103,2177,2187 

C h i r o p r a c t i c t r e a t m e n t i s s u e , 1919 
D r a f t i n g e r r o r / i n t e n t o f p a r t i e s , 2208 

SUBJECT WORKERS See COVERAGE QUESTIONS 
S U C C E S S I V E (OR MULTIPLE) EMPLOYMENT EXPOSURES 

A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 
A g g r a v a t i o n c l a i m a c c e p t e d — c l a i m a n t c o n t e s t s new i n j u r y d e n i a l , 2414 
A g g r a v a t i o n f o u n d , 1 0 5 , 1 0 7 , 2 2 5 , 2 6 9 , 4 0 9 , 4 1 5 , 4 6 8 , 4 8 1 , 6 0 2 , 6 7 5 , 8 6 3 , 1 0 5 6 , 1 1 2 3 , 

1 3 0 3 , 1 7 3 4 , 1 8 8 5 , 1 9 3 5 , 1 9 3 7 , 1 9 6 6 , 1 9 6 7 , 1 9 7 5 , 2 0 1 1 , 2 2 8 3 , 2 2 9 0 , 2 2 9 2 , 2 3 0 0 , 2 4 3 0 
Burde n o f p r o o f , 1 0 7 , 3 6 6 , 1 0 1 6 , 1 0 1 9 , 1 0 5 6 , 1 0 7 7 , 1 1 2 3 , 1 9 3 5 , 1 9 3 7 , 2 0 7 4 , 2 3 6 3 
C o n t i n u o u s symptoms, 107,1734,1937,2011,2300 
F i r s t c l a i m s t i l l open, 409,849,1837,2285 
N e i t h e r c l a i m c o m p e n s a b l e , 596,1035,2103,2363 
New i n j u r y o r d i s e a s e f o u n d , 1 1 , 3 0 , 5 0 , 6 9 , 2 7 2 , 3 7 8 , 4 4 4 , 4 7 3 , 5 6 8 , 6 6 8 , 7 7 9 , 

8 4 9 , 9 0 9 , 9 9 8 , 1 0 1 6 , 1 0 1 9 , 1 0 7 7 , 1 6 7 9 , 1 6 9 8 , 1 8 3 7 , 2 0 7 4 , 2 2 8 5 , 2 4 1 4 
No new symptoms, 1937 
T e s t 

I n d e p e n d e n t c o n t r i b u t i o n , l a t e r employment, 3 0 , 5 0 , 4 1 5 , 4 4 4 , 4 6 8 , 4 7 3 , 4 8 1 , 
7 7 9 , 8 4 9 , 1 0 1 6 , 1 0 1 9 , 1 3 0 3 , 1 9 6 7 , 2 0 7 4 , 2 3 0 0 

Symptoms v s . w o r s e n e d c o n d i t i o n , 1 0 5 , 1 0 7 , 2 2 5 , 6 0 2 , 9 9 8 , 1 6 7 9 , 1 9 3 5 , 1 9 7 5 , 2 3 6 3 
A r b i t r a t i o n v s . h e a r i n g , 568 
J o i n d e r , M o t i on f o r 

Time t o make, 1277 
L a s t i n j u r i o u s e x p o s u r e r u l e 

A p p l i c a b i l i t y : one e m p l o y e r , one i n s u r e r , 199,2283 
Date o f d i s a b i l i t y , 2407 
D i s c u s s e d , 107,1312,1869,2093,2292,2407 
F i r s t e m p l o y e r r e s p o n s i b l e , 1 7 2 7 , 2 0 9 3 
J o i n d e r o f e a r l i e r e m p l o y e r , n e c e s s i t y o f , 2049 
L a t e r e m p l o y e r r e s p o n s i b l e , 69,225,1046,1312,2292,2407 
M e d i c a l e v i d e n c e i n e q u i p o i s e , 69 
No c l a i m c o m p e n s a b l e , 1869,2049 

M u l t i p l e a c c e p t e d c l a i m s , 366,890 
O r e g o n / o u t - o f - s t a t e , 40,1046,1757 
R e s p o n s i b i l i t y c a s e 

A u t h o r i z e d t r a i n i n g p l a n , i n j u r y d u r i n g , 1558 —.. 
S t a n d a r d o f R e v i e w , 1889 
.307 r e q u e s t / r e s p o n s i b i l i t y c o n c e s s i o n w i t h d r a w n , 1967 \ 

S t a t e / f e d e r a l c l a i m s , 1811 
TEMPORARY TOTAL D I S A B I L I T Y 

E n t i t l e m e n t ( S e e a l s o : AGGRAVATION CLAIM; OWN MOTION J U R I S D I C T I O N ) 
A g g r a v a t i o n , 982,1089,1839 
B a s e s f o r , 263,1089 
C l a i m d e n i a l r e v e r s e d a t C o u r t o f A p p e a l s , 573 
Day p r i o r t o r e l e a s e f o r r e g u l a r work, 795 
D e t e r m i n a t i o n O r d e r n o t c o r r e c t e d w i t h i n 14 d a y s , 1962,2255 
I n c a r c e r a t i o n , 73,97,609 
I n c l u s i v e d a t e s , 510 
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TEMPORARY TOTAL D I S A B I L I T Y ( c o n t i n u e d ) 
E n t i t l e m e n t ( c o n t i n u e d ) 

L e a v e work v s . i n a b i l i t y t o work, 809,1037 
M e d i c a l v e r i f i c a t i o n , 345,944 
New c l a i m v s . a g g r a v a t i o n , 573 
No i m p a i r m e n t , q u i c k r e c o v e r y , 2255 
O f f - w o r k r e q u i r e m e n t , 57,345 
P e n a l t y i s s u e 

D e l a y i n payment, 149 
R e f u s a l o f payment, 980,1839 

P r i o r t o ATP, 1375 
P u r s u a n t t o R e f e r e e ' s o r d e r , 174 
R e f e r e e ' s o r d e r , 1478,1839 
" R e t i r e m e n t " v s . i n a b i l i t y t o work, 149,573,1089,1566 
S c h e d u l e d day o f f , 795 
S e p a r a t e p e r i o d s o f f work, 1881 
S u b s t a n t i v e v s . p r o c e d u r a l , 100 
S u r g e r y , 1960 
T e r m i n a t i o n p r i o r t o a u t h o r i z e d TTD, 225,980,2255 
T h r e e d a y s o f f : a g g r a v a t i o n v s . new i n j u r y c l a i m , 225 
Two c l a i m s 

O v e r l a p p i n g p e r i o d s o f d i s a b i l i t y , 1 468,1661,1752,2305 
Pro r a t a d i s t r i b u t i o n , 1465,1661 
Same i n j u r y , d o u b l e b e n e f i t s , 1790 

W i t h d r a w a l from l a b o r m a r k e t i s s u e , 6 3 0 , 8 0 9 , 8 6 0 , 1 0 5 9 , 1 0 8 9 , 1 1 5 4 , 2 2 7 9 , 2 2 8 7 
Work h a r d e n i n g program, 2195 

I n t e r i m c o m p e n s a t i o n 
A g g r a v a t i o n c l a i m , 799,2345 
A l l c a r r i e r s p a y, same p e r i o d , 876,969,1023 
C o n d i t i o n a l work r e l e a s e , 522 
D e n i a l w i t h i n 14 d a y s , 2255 
Duty t o commence, 350,601,644,2207,2345,2420 
I n c l u s i v e d a t e s 

A g g r a v a t i o n c l a i m , 944,956 
C l a i m a n t a c c e p t s wages, 548 
Compensable v s . n o t c o m p e n s a b l e c l a i m , 956,2420 
No d e n i a l , 199, 350,1023 

" L e a v e work" r e q u i r e m e n t , 2354 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t , 411,1262,2058,2354 
T e r m i n a t i o n p r i o r t o a u t h o r i z e d TTD, 225,2207 
W a i t i n g p e r i o d , 522 
When w o r k i n g , 2207 

P e n a l t i e s 
"Amounts t h e n due", 225 
D e l a y i n payment, 1005,1062,2347 
I n t e r i m c o m p e n s a t i o n i s s u e , 1 9 9 , 2 2 5 , 3 5 0 , 6 4 4 , 8 7 6 , 9 4 4 , 9 5 6 , 1 0 2 3 , 1 0 8 9 , 2 3 5 4 
R a t e c o m p u t a t i o n , 1050 
R e a s o n a b l e n e s s i s s u e , 3 45,795,809,930,1914,2125 
R e q u i r e m e n t s f o r , 565,573 
T e r m i n a t i o n i s s u e , 7 3 , 9 7 , 1 4 9 , 5 1 0 , 5 2 2 , 7 9 5 , 8 5 1 , 8 7 6 , 1 2 3 1 , 2 0 3 8 
TPD i s s u e , 1685 

R a t e 
C o n t r a c t o f employment f o r two, j o i n t l y , 500 
Date o f i n j u r y v s . t i m e o f r e o p e n i n g , 1488 
Equipment r e n t a l , a s wages i s s u e , 1370 
G r o s s v s . n e t w e e k l y wage, 1005 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e : s t a r t d a t e , 1099 
P r o d u c t i o n work, 1371 
" R e g u l a r " employment d i s c u s s e d , 2457 
R e g u l a r v s . d a i l y wage c a l c u l a t i o n , 2457 
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TEMPORARY TOTAL DISABILITY--Rate (continued) 
Regular vs. i r r e g u l a r employment, 930,1370 
Regular vs. on - c a l l employment, 1050 
Variable wage r a t e , 1063 

Temporary p a r t i a l d i s a b i l i t y 
A f t e r r e t u r n to modified work—Termination unrelated to i n j u r y , 182,188, 

2038,2398 
For medical appointments, 2091 
Requirements f o r , 1685,1727 

Termination 
Referee's Order al l o w i n g suspension, 1231 
Requirements f o r 

Generally, 851,1231,1469,1699,1914,2125 
U n i l a t e r a l 

A u t h o r i z a t i o n received a f t e r aggravation r i g h t s run, 149 
Denial, i l l e g a l , 851 
End of vocational s e r v i c e s , 386 
Following i n c a r c e r a t i o n , 73,75,97,100,1231,1828 
Gradual reduction f o l l o w i n g t e r m i n a t i o n , 2038 
Offer of l i g h t work refused, 1727 
Oral job o f f e r accepted, 565 
Release to modified work, 2313 
Release to work/not medically s t a t i o n a r y , 522,701,795,1075,1469,1484, 

2125 
Retirement, 149 
Return to regular work, 1401 
Return to work/not medically s t a t i o n a r y , 1403 
TPD payment, 510 
T r i a l release f o r work, 876,1075,1699 

THIRD PARTY CLAIMS 
Advisory o p i n i o n , 1028 
B r i e f , l a t e submission, 1388 
"Compensable i n j u r y " discussed, 2322 
D i s t r i b u t i o n issue 

Attorney fee: e x t r a o r d i n a r y , 159,1352 
Attorney fee: usual percentage, 1430 
Car r i e r ' s l i e n 

Generally, 61,146,543,962,1323,1444,1458,1910 
Malpractice insurance settlement, 1392,1749 
Vs. non-beneficiary's share of e s t a t e , 33 
Where b e n e f i t s precluded from t o r t recovery, 1276,1323,2467 

Claim i n denied status at time of settlement, 36 
Costs, claimant's and his a t t o r n e y ' s , 1352 
Deferred t i l l claim closure, 1781 
Oral agreement a s s e r t i o n , 543 

Hearing, request f o r , 2172 
"Party" discussed, 2102 
"Paying agency" discussed, 146,1910 
Paying agency's lien/expenditures 

Burden of proof, 1781 
Future expenses, 311,536,923,1399,1517,1781 
Malpra c t i c e , 1781 

Penalties 
Negotiations problems, 1430 

Reconsideration request, 2172 
Settlement issue 

Generally, 1028 
Paying agency's approval issue, 1392,1444,1749 

Workers' compensation claim f i l e d a f t e r t h i r d p a r t y settlement, 673 
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TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS FILING; REQUEST FOR HEARING 
(FILING); REQUEST FOR BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See also: EXCLUSIVE REMEDY 
Sexual harassment issue, 1551 

VOCATIONAL REHABILITATION 
Cooperation issue, 561 
Dir e c t o r ' s Order 

Affirmed 
No second t r a i n i n g plan, 1418 
Termination of services, 860,2176 

Entitlement t o market value of t r u c k , 326 
Reversed 

E l i g i b i l i t y issue, 1057 
Scope of review, 326,860,1057 

Entitlement t o vocational assistance 
1982 denial of e l i g i b i l i t y , 101 

Expert o p i n i o n — r e c o r d review vs. observation, 1863 
"Suitable wage" discussed, 1418 
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Loretta Amstad, 40 Van Natta 1001 (1988) 2229 
Patricia M. Anderson, 35 Van Natta 1718 (1983) 455 
Tamarah Anderson, 39 Van Natta 1076 (1987) 198 
Wil liam E. Anderson, 40 Van Natta 1798 (1988) 334 
William J. Anderson, 38 Van Natta 1489 (1986) 2147 
Wilma K. Anglin, 39 Van Natta 73 (1987) 558 
Isabel Aparicio, 38 Van Natta 421 (1986) 1913 
Mason L. Asbury, 38 Van Natta 961 (1986) 1837 
Donna E. Aschbacher, 41 Van Natta 1242 (1989) 1257 
Todd A. Aucone, 37 Van Natta 552 (1985) 1721,2099 
Susan A. Bagwell, 40 Van Natta 1062 (1988) 1234 
ZeTda M. BaTTerT 33 Van Natta 478 (1981) 57 
Elmer W. BaTrdT 34 Van Natta 965 (1982) 1472 
John M. Barbour, 36 Van Natta 304 (1984) 1239 
MTcfiaeT D. Barlow, 38 Van Natta 196 (1986) 24,420,488,1080 
Jeffrey Barnett, 36 Van Natta 1636 (1984) 1659,1861 
P h i l l i p J. Barrett, 38 Van Natta 436 (1986) 2407 
Merle Barry, 37 Van Natta 1492 (1985) 956 
Frank E. Battaglia, 40 Van Natta 842 (1988) 1316 
Harold D. Bates, 38 Van Natta 992 (1987) 239,797,2125 
Karen J. Bates, 39 Van Natta 42 (1987) 110,269,876,956,1821,2292 
Karen J. Bates, 39 Van Natta 100 (1987) 658,956 
Frank E. Battaglia, 40 Van Natta 842 (1988) 411 
Linda S. Beaman, 40 Van Natta 8 (1988) 1694 
TKomas A.TeasTey, 37 Van Natta 1514 (1985) 178,324,500,1700,1764, 

1893,2072 
Franklin L. Beebe, 39 Van Natta 687 (1987) 823 
Sandra Berk~ey, 41 Van Natta 944 (1989) 969 
Rhonda Bilodeau, 41 Van Natta 11 (1989) 50,69,107,163,258,338,366, 

467,473,481,568,921,1016,2030 
Carl L. Bohrer, 39 Van Natta 108 (1987) 95 
Beverly A. Bond, 41 Van Natta 975 (1989) 1023,2415 
Donald P. Bond, 40 Van Natta 361 (1988) 536,923,1388,1399,1517 
Donald P. Bond, 40 Van Natta 480 (1988) 2172 
Sharon BracEeT 36 Van Natta 1245 (1986) 174 
Sandra BranEam, 40 Van Natta 1267,1275 (1988) 1364 
Charles T. Brence, 39 Van Natta 422 (1987) 1069 
Charles T. Brence, 39 Van Natta 704 (1987) 1429 
Darrell E. Breymier, 40 Van Natta 1164 (1988) 1067,1275,1457 
James L. Briggs, 37 Van Natta 1049 (1985) 956 
Eldon B r i t t , 31 Van Natta 141 (1983) 930,1050,1063 
Judy A. B r i t t o n , 37 Van Natta 1262 (1985) 860,906,982,2035,2129 
Sidney M. Brooks, 38 Van Natta 925 (1986) 2033 
Ronald TJT "Broussard, 38 Van Natta 59 (1986) 269,876,956 
Earl M. Brown, 41 Van Natta 287, 291 (1989) 1665 
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Franklin Brown, 40 Van Natta 786 (1988) 85,148,2369 
Rhonda Brown, 30 Van Natta 354 (1980) 2371 
Shirley M. Brown, 40 Van Natta 879 (1988) --87,818,933,1469,1662,1674, 

1718,1893,1966,1984,2003,2345 
Michael J. Bruno, 38 Van Natta 1019 (1986) 778 
Robert M. Bryant, 41 Van Natta 324 (1989) 334,358,1700,1723,1764,1890, 

1893,1978,2025,2048,2097,2202 
Carl W. Buchanan, 41 Van Natta 366 (1989) 1770 
Steve W. Burke, 37 Van Natta 1018 (1985)-- 463 
Leon C. Buzard, 40 Van Natta 595 (1988) 1826 
Donald LTTaTT, 39 Van Natta 672 (1987) 1421 
Maria Campos, 40 Van Natta 408 (1988) 1462 
Edwin R. Cantrell, 36 Van Natta 312 (1984) 466 
l^rvTTle L. Carlson, 37 Van Natta 30 (1985) 88,164 
Lester A. Carmen, 37 Van Natta 1686 (1985) 2136 
Linda L. C a r r o l l , 40 Van Natta 1095 (1988) 979,1712,1817,2029 
Gracia A. Carter, 36 Van Natta 1604 (1984) 2150 
Robert Casperson, 38 Van Natta 420 (1986) 371,794 
Sharon L. Cave, 40 Van Natta 39 (1988) 873 
Robert L. CavTl, 39 Van Natta 721 (1987) 61,146,159,311,536,543,962, 

1276,1323,1430,1458,1910 
Richard C. Centeno, 41 Van Natta 619 (1989) 1712 
Ronald D. Chaffee, 39 Van Natta 1135 (1987) 494,751,1240,1337,1659, 

1771,23F9 
Leonard A. Chambers, 40 Van Natta 117 (1988)-- 324,873 
Leonard A. Chambers, 40 Van Natta 969 (1988) 398,457,873,947,1844 
Blythe A. Chesselet, 40 Van Natta 1930 (1988) 1699 
Earl F. Childers, 40 Van Natta 481 (1988) 73 
Merle M.Thrisman, 40 Van Natta 789 (1988) 1801 
John P. Christensen, 38 Van Natta 613 (1986) 159,1352 
Harry W.~Hark, 38 Van Natta 1371 (1986) 40,1757 
Mary Lou Claypool, 34 Van Natta 943 (1982) 463 
"DanTeTT.~Cobbin, 41 Van Natta 326 (1989) 1057 
Rob Cohen, 39 Van Natta 649 (1987) 956 
James C. Conaway, 41 Van Natta 2033 (1989) 2195 
Elizabeth Coomer, 41 Van Natta 2304 (1989) 2300 
Elizabeth Coomer, 41 Van Natta 2300 (1989) --2304 
Allen B. Cooper, 40 Van Natta 1915 (1988) 442,2212 
Robert W. Cooper, 40 Van Natta 486 (1988) 134,2233,2248 
Wayne D. Cooper, 38 Van Natta 913 (1986) 1861 
Donald W. Courtier, 39 Van Natta 705 (1987)- 182 
Ellen L. Crawford, 41 Van Natta 1257 (1989) 2349 
LToyd" L. Cripe, 41 Van Natta 1774 (1989)-- 1881,1901,1930,1967,2034, 

2103,2136,2187,2189,2342,2381,2390,2414 
Nancy E. Cudaback, 37 Van Natta 1580, 1596 (1985) 2325 
Nancy E. Cudaback, 38 Van Natta 423 (1986) 2325 
Stephen P. Culver, 39 Van Natta 653 (1987) 1758,2104 
Dennis P. Cummings, 36 Van Natta 260 (1984) 1721 
Dennis S. Current, 38 Van Natta 858 (1986) 11,481 
William J. Dale, 39 Van Natta 632 (1987) 239,1790 
Donald D. Davis, 40 Van Natta 2000 (1988) 245,863,1016,1975,2030 
Charlotte J. Daza, 40 Van Natta 1206 (1988) 1887 
Patricia Dees, 35 Van Natta 120 (1983) 457 
Timothy R. Delp, 38 Van Natta 594 (1986) 2309 
Steven M. DeMarco, 38 Van Natta 886 (1986) 2109 
Alvin H. Despain 40 Van Natta 1823 (1988) 2033,2195 
Sandy J. Devereaux, 37 Van Natta 156 (1985) 1758 
Paul E. Dillman, 40 Van Natta 489 (1988) 363 
FTTTiam C. Pi 1 worth, 38 Van Natta 1036 (1986) 530 
Jeffrey A. Domber, 41 Van Natta 1236 (1989) 2175,2371 
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Joseph M. D o o l i t t l e , 41 Van Natta 211 (1989) 1721 
Oscar L. Drew, 38 Van Natta 934 (1986) 2058 
PaTrTcTTDuTFy, 41 Van Natta 1478 (1989) 1483 
Timothy Dugan, 39 Van Natta 76 (1987) 866 
Arlo W. Dunbar, 40 Van Natta 366 (1988) 36,1430 
TTdela 0. Durgen, 39 Van Natta 316 (1987) 463 
Jack D. Easley, 40 Van Natta 775 (1988) 394 
Robert G. Ebbert, 40 Van Natta 67 (1988) 63 
Richard M. E g l i , 41 Van Natta 149 (1989) 2305 
John T. TTicker, 40 Van Natta 68 (1988) 146,1781 
Mark" L. ITTTngsen, 40 Van Natta 2048 (1988) 1813 
JoHn D. m i s , 39 Van Natta 319 (1987) 1453,2342 
CD. EngTTsFT 37 Van Natta 572 (1985) 1962 
RTch"ard F. Erzen, 36 Van Natta 218 (1984) 2099 
Betty J. EyTer7"40 Van Natta 977 (1988) 77,239,1343 
B i l l y J. Eubanks, 35 Van Natta 131 (1983) 324,334,398,500,873,1080, 

2048,2136,2335,2342 
Betty L. Evans, 41 Van Natta 21 (1989) 1302,2142 
James A. Evans, 39 Van Natta 277 (1987) 1903 
SyTvTa M. Evy, 35 Van Natta 89 (1983) 442 
Betty J. EyTer, 40 Van Natta 977 (1988) 539,599,775,880 
TToyd W. Farmer, 40 Van Natta 1209 (1988) 317 
Carol T7 TTsTier, 40 Van Natta 458 (1988) 1793 
UeryT E. FTsh~er, 38 Van Natta 982 (1986) 323 
LTbyd 0. FTsTier, 39 Van Natta 5 (1987) 1231,1828 
David L. Fleming, 38 Van Natta 1321 (1986) 101,561 
Victoria W. Fox, 37 Van Natta 10 (1985) --2213 
Monte B. Francis, 38 Van Natta 9 (1986) 1375 
John D. Francisco, 39 Van Natta 332 (1987) 88,363,1852 
James Frank, 37 Van Natta 1555 (1985) 580,586 
Michael E. Franks, 36 Van Natta 14 (1984) 1519 
Dennis Fraser, 35 Van Natta 271 (1983) 338 
Gary A.~TreTer, 34 Van Natta 543 (1982) 548 
"JTTT M. GaBTTel, 35 Van Natta 1224 (1983)-- -1,5 
TToh~n Galanopoulos, 34 Van Natta 615 (1982) 1781 
Uofin Galanopoulos, 35 Van Natta 548 (1983) 159,1352 
Gordon D. Garrett, 41 Van Natta 334 (1989) 329,358 
David E. Gates, 40 Van Natta 798 (1988) 1844,2072 
Ronald J. Gazely, 36 Van Natta 212 (1984) 602 
Frances Gentry, 40 Van Natta 1697 (1988) 516,1337 
Robert TT~GefTach, 36 Van Natta 293 (1984) 962,1323,1458,1910 
Kevin J. Geyer, 39 Van Natta 391 (1987) -1739 
Barbara Gilbert, 36 Van Natta 1485 (1984) 604 
Mark F. GTTes7~41 Van Natta 245 (1989) 2414 
loy~D. Gi I I ham, 38 Van Natta 1424 (1986) 941 
TranTTR. Gonzalez, 34 Van Natta 551 (1982) 1839 
Irene M. Gonzalez, 38 Van Natta 954 (1986) 851,2208 
RochelTe M. Gordon, 40 Van Natta 1808 (1988) 371,887,896,1340,1673, 

2167,2215 
Kenneth J. Graves, 40 Van Natta 1170 (1988) 1027,1434 
Brad T. Gribble, 37 Van Natta 92 (1985) 138,389,450,496,1008,1308, 

1694,2195 
Michelle G r i f f i t h , 40 Van Natta 2086 (1988) 752,827,835,871 
Sherman V. G r i f f i t h , 40 Van Natta 1619 (1988)- -1417 
Ana M. Guerrero, 39 Van Natta 1 (1987)-- 178,702 
Joh~n B. Guerrero, 40 Van Natta 922 (1988) 2216 
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James L. Guyton, 41 Van Natta 1277 (1989) 2010,2418 
Refugio Guzman, 39 Van Natta 808 (1987) 1757 
C l i f f o r d L. Haines, 39 Van Natta 427 (1987) 2063 
Patricia N. Hal l , 40 Van Natta 1873 (1988) 166,1926,2133 
Ellen L. HameT7~40 Van Natta 1226 (1988) 770 
Virginia HamTTton, 31 Van Natta 14 (1981) 1374 
Patricia J. Hammett, 35 Van Natta 642 (1983) 1374 
Robert D. Hanks, 40 Van Natta 2067 (1988) 317 
Donald W. HaTdTman, 35 Van Natta 664 (1983) 319 
Joel I . Harris, 36 Van Natta 829 (1984) 2109 
James T. Harvey, 37 Van Natta 960 (1985) 2109 
ATarTW. Hayes, 37 Van Natta 1179 (1985) 1111 
JoTn E. Headrick, 40 Van Natta 1153 (1986)-- 1028 
Dan W. Hedrick, 38 Van Natta 208 (1986) 494,751,1240,1337,1659,1662, 

1731,1984,2369 
Dale R. Heinecke, 40 Van Natta 1063 (1988) 510 
Bonnie A. Heisler, 39 Van Natta 812 (1987) 2370 
June M. Hejduk, 41 Van Natta 887 (1989) 1673,2215 
Leonard Henderson, 40 Van Natta 31 (1988) 536,923,1399,1517 
Nonda G. Henderson, 37 Van Natta 425 (1985) 1519 
Myrel M. Henning, 40 Van Natta 1585 (1988) 1813 
Jimmie B~Hi11, 37 Van Natta 728 (1985) 353 
Elsie L. HoFkTrk, 39 Van Natta 1131 (1987) 1282 
ETsTe L. Hobkirk, 40 Van Natta 778 (1988) 394,1282,1507,1801 
Alva P. Hogan, 40 Van Natta 565 (1988) 1671 
David S.~HbTcomb, 41 Van Natta 195 (1989) 1352 
Theresa L. Howard, 41 Van Natta 338 (1989) 1420 
C l i f f o r d D. Howerton, 38 Van Natta 1425 (1986) 378,2433 
C l i f f o r d D. Howerton, 38 Van Natta 1503 (1986)- 2091 
Harry N. Hunsley, 40 Van Natta 972 (1988) 431,1041 
Earl A. Hunter, 37 Van Natta 983 (1985) 1519 
"ATEert Huntley, 39 Van Natta 120 (1987) 1983 
David WT~Hunttey, 40 Van Natta 2012 (1988) 906 
David D. Isaac, 38 Van Natta 997 (1986) 1837 
Paul Jackson, 41 Van Natta 558, 822 (1989) 1319 
Gunther H. Jacobi, 41 Van Natta 1031 (1989) 2433 
Harry F. James, 41 Van Natta 506 (1989) 1008 
Robert D. Janini, 40 Van Natta 1127 (1988) 751 
Robert C. Jaques, 39 Van Natta 299 (1987) 363,371,1852 
June JeTen, 40 Van Natta 1175 (1988) 329,334 
Leonard Jennsen, 41 Van Natta 263 (1989) 1008,2195 
Kenneth L. Jessie, 40 Van Natta 1592 (1988) 770 
Harry A. Joers, 40 Van Natta 110 (1989) 2285 
Coronda J. Johnson, 39 Van Natta 1171 (1987) 324 
Matthew W. Johnson, 40 Van Natta 393 (1988) 2005,2047 
Randy D. Johnson, 39 Van Natta 463 (1987)- -333,2420 
Brian W. Johnston, 39 Van Natta 1026 (1987) 225 
Brian W. Johnston, 40 Van Natta 58 (1988) 561,2327 
Monty R. Jones, 41 Van Natta 1288 (1989) 2427 
Betty L. Juneau, 38 Van Natta 553 (1986) 1817 
John L. Katzenbach, 39 Van Natta 798 (1987) 1493 
Charles Kepford, 35 Van Natta 564 (1983) 573 
Charles P. Kepford, 41 Van Natta 573 (1989) 609 
Kenneth K. Kessel, 39 Van Natta 416 (1987) 194,2123 
Dwane Kester, 38 Van Natta 1417 (1986) 338 
Robert E. Keys, 39 Van Natta 1132 (1987) 1262 
Harold C. Kimsey, 39 Van Natta 1166 (1987) 323 
Leonard F. Kisor, 35 Van Natta 282 (1983) 159,1352 
Randy L . T l i n g , 38 Van Natta 1046 (1986) 1890 
Carol J. Knapp, 38 Van Natta 597 (1986) 851 
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Carol J. Knapp, 41 Van Natta 851 (1989) 855 
George J. Kovarik, 38 Van Natta 1381 (1986) 57,2207 
John D. Kreutzer, 36 Van Natta 284 (1984) 141 
Dennis Kurovksy, 35 Van Natta 58 (1983) 389 
James L. Lance, 39 Van Natta 1033, 1153 (1987) 1730 
Walter R. LaChappelle, 36 Van Natta 1565 (1984) 627 
Gene L. Lancaster, 40 Van Natta 979 (1988) 317 
James L. Lance, 39 Van Natta 1153 (1987) 904,1275 
Judith A. Lange, 41 Van Natta 580 (1989) 583,584 
Howard W. Lankin, 35 Van Natta 849 (1983) 1956 
Gene T. Lapraim, 41 Van Natta 956 (1989) 969 
Immy C. Lay, 37 Van Natta 583 (1985) 1837 
Natasha D. Lenhart, 38 Van Natta 1496 (1986) 1028 
Mark S. Lesowske, 41 Van Natta 2154 (1989) 2204,2238 
TTeodore W. Lincicum, 40 Van Natta 1953 (1988) 1449 
Terry L. TTnk, 41 Van Natta 297 (1989) 287 
Mime L. Lockwood, 41 Van Natta 846 (1989) 2405 
Janet E. Long, 39 Van.Natta 819 (1987) 586 
DeTfTna P. Lopez, 37 Van Natta 164 (1985) 333,455,602,917,2011,2035, 

2129,2340 
Julio P. Lopez, 38 Van Natta 862 (1986) 63,164,365,825,899,1286,1357, 

1673 
Donald E. Lowry, 40 Van Natta 1957 (1988) 930,1063 
Edward D. Lucas, 41 Van Natta 2272 (1989) 2304,2315,2327,2397,2399, 

24"20,2W~ 
Elsie Lumpkins, 40 Van Natta 1571 (1988) 455 
Mark R. Luthy, 41 Van Natta 2132 (1989)-- 2154,2238,2339,2359,2402 
WTTTiam P. Maloney, 38 Van Natta 213 (1986) 1370 
Martin N. Manning, 40 Van Natta 374 (1988) 294 
Stephen C. Marr, 38 Van Natta 1304 (1986) 2325 
Arlene MarsTiaTT, 40 Van Natta 1828 (1988)-- 1062,1913 
Charles E. Martin, 37 Van Natta 1102 (1985) 405 
Melvin L. Martin, 37 Van Natta 1119 (1985) 1478 
Frank Mason, 34 Van Natta 568 (1982) -141 
ArtKur E. Matthews, 39 Van Natta 361 (1987) 1837 
Carol K. Matthews, 41 Van Natta 1032 (1989) 1401 
B i l l y J. McAdams, 41 Van Natta 2019 (1989)- 2349 
Tim J. McAuliffe, 37 Van Natta 76 (1985) 493 
A.G. McCullough, 39 Van Natta 65 (1987) 851 
TJorTs L. (CfTst) McCullough, 41 Van Natta 1075 (1989)-- 2125 
Ernest F. McGhee, 40 Van Natta 1764 (1988) 1231 
Eugene E. McNutt, 41 Van Natta 164 (1989) 825 
Francis M. Mead, 40 Van Natta 1878 (1988) -178,334 
Barbara J. MeRerin, 41 Van Natta 772 (1989) 1663 
Chris A. Meirndorf, 41 Van Natta 962 (1989) 1458 
Betre "AT Melles, 41 Van Natta 434 (1989) 2020 
DarrelT~Messinger, 35 Van Natta 161 (1983) 2255 
Stephen W. Miles, 41 Van Natta 442 (1989) 2212 
Edward 0. M i l l e r , 37 Van Natta 174,176 (1985) 642 
Edward 0. "Miller, 39 Van Natta 737 (1987) -642 
William L. M i l l e r , 39 Van Natta 1020 (1987) 237 
Bert E. MTltenberger, 39 Van Natta 68 (1987) 894 
Bertha J~Miner, 40 Van Natta 518 (1988) 149 
Henry L. Mischel, 38 Van Natta 1274 (1986)- 2011 
Robert"T.~Montgomery, 39 Van Natta 469 (1987) 658,956 
Robert T. Moon, 39 Van Natta 370 (1987)- 930 
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Judith Moore, 40 Van Natta 755 (1988) 2362 
Ray Moore, 37 Van Natta 466 (1985) 2109 
Joyce A. Morgan, 36 Van Natta 114 (1984)- 415 
Anton V. Mortensen, 40 Van Natta 1177 (1988) 280,1766 
Robert L. Murphy, 40 Van Natta 442 (1988)— 1472,1873 
Sammy D. Murphy, 41 Van Natta 516 (1989)- 1723 
Janelle I . Neal, 40 Van Natta 359 (1988) 1486 
Albert Nelson, 34 Van Natta 573 (1982) 123 
Michael A. Newell, 39 Van Natta 385 (1987) 1262 
David E. Noble, 39 Van Natta 1035 (1987) 174 
Tfieodore L. Nomeland, 41 Van Natta 2281 (1989)- 2267 
Barbara D. Olinghouse, 41 Van Natta 303 (1989) 287 
Vickie L. Olivares, 39 Van Natta 698 (1987) 1744 
Bob G. CTNeal, 37 Van Natta 255 (1985) 2005 
Gabino R. Orozco, 41 Van Natta 599 (1989) 1343,2158,2369 
Bernard L. Osborn, 37 Van Natta 1054 (1985) 263,801,982,1275,1408, 

1519,1791,1811,1856,2025,2029,2115,2181 
Deborah S. O'Shea-Mathews, 40 Van Natta 1834 (1988) 1758 
Donald L. Oxford, 38 Van Natta 1297 (1986) 366 
Steven E. Pace, 38 Van Natta 139 (1986) 876,969,1023,2341 
Terese L. Panecaldo, 36 Van Natta 1353 (1984) 434 
John Partible, 40 Van Natta 2022 (1988) 1008 
Karen M. Partridge, 39 Van Natta 137 (1987) 1421,1664,1967 
Ted W. Peckham, 39 Van Natta 1037,1176 (1987) 100 
Ted W. Peckham, 41 Van Natta 609 (1989) 1231 
TToarea Perva, 39 Van Natta 454 (1987)-- 1905 
Arlene S. P e t t i t , 40 Van Natta 1610 (1988) 334,398,1723,2129 
Stanley Phipps, 38 Van Natta 13 (1986) 11 
Robert Pilczynski, 37 Van Natta 39 (1985) 931 
Dorothy M. Pitcher, 37 Van Natta 1700 (1985) 956 
Charles M. Poole, 40 Van Natta 41 (1988)- 1050 
Annette Preston, 40 Van Natta 589 (1988)- -118 
Kenneth PrTvatsky, 38 Van Natta 1015 (1986) 1679 
Pamella K. Pruett, 39 Van Natta 821 (1987)-- 2347 
Roger G. Prusak, 40 Van Natta 2037 (1988) 199,279,415,876,1023,1953, 

1967,2122 
Frank F. Pucher, Jr., 41 Van Natta 794 (1989)- 2102,2158 
Alfred F. P u g l i s i , 39 Van Natta 310 (1987) 63,164,365,825,899,1286, 

1357,1673 
Steven E. Puttie, 40 Van Natta 1069 (1988) 627 
Olen D. Ragsdale, 40 Van Natta 892 (1988) 1937 
Dennis C. Reddon, 41 Van Natta 166 (1989) 2133 
Richard T. Reilley, 37 Van Natta 1192 (1985) 1236 
Chester R. Rhodes, 38 Van Natta 1396 (1986) 174,2386 
Ronald W. Riding, 40 Van Natta 502 (1988) 876,1075 
Roger Riepe, 37 Van Natta 3 (1985) 931,1323 
CTeo M. Riggs, 40 Van Natta 1133 (1988) 2292 
GTeason W. Rippey, 36 Van Natta 778 (1984)- 1083 
James H. Roberts, 34 Van Natta 1602 (1982) 1323 
Denise K.~Rodriguez, 40 Van Natta 1788 (1988) 373,1291,2175 
Brian C. Roll , 40 Van Natta 2046 (1988) 1704,2106,2226 
Larry K. Rose, 41 Van Natta 69 (1989) 921 
Judith~L~. Rotella, 39 Van Natta 415 (1987) 1867 
Rodney R. Rouse, 38 Van Natta 448 (1986) 134 
Danny M. Rusk, 41 Van Natta 358 (1989) 1668 
Donna J. Russell, 40 Van Natta 568 (1988) 1005 
John E. Russell, 36 Van Natta 678 (1984) 405 
Larry J. Salee, 41 Van Natta 269 (1989)- 1273 
James L. Sampson, 37 Van Natta 1549 (1985) 88 
Jerry W. Sargent, 38 Van Natta 104 (1986) 199,2283 
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Elmira K. Satcher, 38 Van Natta 557 (1986)- 846 
Heinz J.U. Sauerbrey, 37 Van Natta 1512 (1985) 2175,2203,2405 
Donald L. Savage, 39 Van Natta 758 (1987)- 627,2229 
Myron A. Schmidt, 41 Van Natta 896 (1989) 1673,2215 
Mary V. Scholl, 38 Van Natta 1450 (1986) 69 
Timothy R. Schroeder, 41 Van Natta 568 (1989) 1889 
John Scrivner, 40 Van Natta 1089 (1988) 2004 
WaTter R. Searles, 41 Van Natta 627 (1989) 1316,1435,2005,2237 
Ronald A. Shamberger, 40 Van Natta 993 (1988) 2335 
Brian J. Shaw, 39 Van Natta 438 (1987) 1885 
AdeTbert P. Sheppard, 39 Van Natta 747 (1987) 2044 
Clay B. STieppard, 39 Van Natta 125 (1987) 558 
Keith A.~Snine, 35 Van Natta 1865 (1983) 2182 
Orvil l e D. Shipman, 40 Van Natta 537 (1988) 162,377,382,492,941,1319, 

1862,1868,1884,2362 
James D. Shirk, 41 Van Natta 90 (1989)- 1841 
Delphia D. Shobe, 40 Van Natta 1703 (1988) 132 
Andrew Simer, 37 Van Natta 154 (1985) 548 
Kenneth M. Simons, 41 Van Natta 378 (1989) 1374,2433 
Daryl Sims, 39 Van Natta 27 (1987) 972 
THeresa~Sk"oyen, 39 Van Natta 462 (1987) 548 
Thelma T. Smartt, 40 Van Natta 602 (1988) 1793 
Carol L. Smith, 35 Van Natta 1294 (1983) 1501 
Dana M. Smith, 38 Van Natta 1011 (1986) 425 
Karola Smith, 38 Van Natta 76 (1986) 1404,1798 
Leland Smith, Jr., 40 Van Natta 356 (1988) 635 
William C. Smith, 40 Van Natta 1259 (1988) 1458 
Kenneth C. Snow, 39 Van Natta 743 (1987) 57 
Gary 0. Soderstrom, 35 Van Natta 1710 (1983) 1030,1291,2203,2405 
Gerardo V. Soto, Jr., 35 Van Natta 1801 (1983) 887,896,1340,1673,2167, 

2215 
Wilfred L. Speckman, 40 Van Natta 2076 (1988) 295,1953 
Eva L. (Doner) Staley, 38 Van Natta 1280 (1986)— 1016,1056 
Janet S t a n f i l l , 40 Van Natta 1108 (1988) 1239 
Jane ETTtanTey, 40 Van Natta 831 (1988) 77,85,148,239,431,539,599, 

751.775,777,880,1041,1343,2004,2158 
Ho l l i s t e r L. Starr, 39 Van Natta 80 (1987) 1956 
Raymond Steiner, 40 Van Natta 381 (1988) 36 
Grace Stephen, 36 Van Natta 1881 (1984) 1154 
Grace L. Stephen, 39 Van Natta 1045 (1987) 394,2053 
Ruby J. Stevens, 39 Van Natta 637 (1987) 583,586 
Warren FTStTer, 36 Van Natta 334 (1984)-- 466,1239 
Theodore R. S t o l l e r , 41 Van Natta 303 (1989) 2290 
Rodney C. Strauss, 37 Van Natta 1212 (1985)-- 2005,2047 
Lawrence N. Sullivan, 39 Van Natta 88 (1987) 2049 
William N. Suydam, 41 Van Natta 95 (1989) 1836 
Max S. Swanberg, 39 Van Natta 823 (1987) -2229 
Harold D. Tallent, 39 Van Natta 345 (1987)- 1262 
Susan K. Teeters, 40 Van Natta 1115 (1988) 338,1791,2068,2418 
Myrtle L. Thomas, 35 Van Natta 1093 (1983) 378,2345 
Janice G. Thon, 40 Van Natta 606 (1988) 281,287,297,303 
Marvin TKornton, 34 Van Natta 999 (1982) 61,962,1323,1430,1458,1910 
.Eleanor M. Thurston, 40 Van Natta 1191 (1988) 163 
Dale L. Tichenor, 40 Van Natta 866 (1988) 1736 
"DaTe TTchenor, 41 Van Natta 179 (1989) 366,1736,1770 
Buddy Tillman, 41 Van Natta 239 (1989) 1790,2194 

-2527-



Craig M. Tolonen, 41 Van Natta 347 (1989) 1668 
CKarTene Toole, 41 Van Natta 1392 (1989)- -1444,1749 
Ibrahim G. Trad, 39 Van Natta 346 (1987) 1903 
Pauline L. Travis, 37 Van Natta 194 (1985) 69,1337,1659,1967 
George M. Turner, 37 Van Natta 531 (1985) 2150 
Alson R. Valentic, 38 Van Natta 1422 (1986) 2142 
Alvin L. Van Arnam, 36 Van Natta 1641 (1984) 458 
Rodney A. Vanderlin, 39 Van Natta 680 (1987) --1946 
Karen K. Van Santen, 40 Van Natta 63 (1988)— 2324 
Linda C. VTTes, 39 Van Natta 14 (1987) 2344 
Wayne A. VoTkT 36 Van Natta 1083 (1984) 522 
C l i f f o r d J. Wadkins, 41 Van Natta 1529 (1989) 2290 
Marie C. Walsh, 41 Van Natta 777 (1989) 2019 
Harold D. Ward, 37 Van Natta 606,709 (1985) 956 
Ronald L. Warner, 40 Van Natta 1082, 1194 (1988)- 11,21,69,110,245, 

269,272,338,366,467,863,876,921,1030,1077,1302,1420,1736,1770,1975,2030 
Bryan D. Warrilow, 40 Van Natta 521 (1988) 1499,1500,2456 
Andy Webb, 40 Van Natta 586 (1988) 929,1234,1319,2362 
Marion R. Webb, 37 Van Natta 750 (1985) 1739 
Wayne E. WeTcF, 34 Van Natta 766 (1982) 913 
Vernon L.~WeTTington, 37 Van Natta 183 (1985) 405 
Barbara A. Wheeler, 37 Van Natta 122 (1985) 42,272,309,329,613,635, 

821,863,956,1019,1080,1834 
Charles H. Whiddon, 39 Van Natta 407,811 (1987) 405,1236 
Richard L. White, 41 Van Natta 795 (1989) 1275,2212 
David L. Whitlow, 40 Van Natta 1980 (1988) 1517 
James C. Whitney, 37 Van Natta 1463 (1985) 573,2406 
Thomas L.~Whittlinger, 40 Van Natta 399 (1988) 362 
Velma C. Wilch, 40 Van Natta 997 (1988) 516 
Donald W. Wilkinson, 37 Van Natta 937 (1985) 27 
Arbra WTTliams, 40 Van Natta 506 (1988) 880,1030,2079 
EberetinrTTTams, 41 Van Natta 466 (1989) 1239 
Robert Br¥TTTTams, 37 Van Natta 711 (1985) 146,1781 
Thomas W. Williamson, 39 Van Natta 1147 (1987) 179,269,272,956,1273, 

1736 
Joseph Wilson, 40 Van Natta 66 (1988) 130,237,1271 
Stanley Wilson, 40 Van Natta 387 (1988) 2203,2405 
Tana L. WTTson, 40 Van Natta 476 (1988) 1008,1456 
Donald ST¥Tncer, 40 Van Natta 1196 (1988) 382,2362 
Chester L. Wing, 34 Van Natta 718 (1982) 2433 
Donald WiscFnoske, 34 Van Natta 664 (1982) 956 
Judy Witham, 40 Van Natta 1982 (1988) 69,1967 
Wayne W. Wfttrock, 39 Van Natta 825 (1987)-- 1282 
Virginia Wolf, 40 Van Natta 1725 (1988) 75 
Karol K. Wood, 40 Van Natta 1988) 1501 
Mickey L. Wood, 40 Van Natta 1860 (1989) 1798 
William E. Wood, 40 Van Natta 999 (1988) 211,373,1679,1826 
Joseph L. Woodward, 39 Van Natta 1163 (1987) 1019,2079,2103,2430 
Glenn L. Woodraska, 41 Van Natta 1472 (1989) 1873 
Kelly B. Worden, 41 Van Natta 1758 (1989) 2104 
Marvin C.~W7Tgh~t, 39 Van Natta 105 (1987) 36,2099 
Marvin C. Wright, 41 Van Natta 36 (1989) 1388 
Clyde C. Wyatt, 36 Van Natta 1067 (1984) 2147 
Eduardo Ybarra, 35 Van Natta 1192 (1983) 1262 
Jose Ybarra, 40 Van Natta 5 (1988) 500 
Giordano Zorich, 38 Van Natta 1570 (1986)- 797 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS 10.095(3) -917 
ORS 12.100(2)- 2122 
ORS 16.150 2446 
ORS 18.160 223,405,1234,1236,1264,1734,1922,2071,2371 
ORS 19.028(1) 1321 
ORS 19.028(2) 1321 
ORS 34.110 2446 
ORS 40.065(2) 338,483,1791,2068 
ORS 40.135(l)(q) 2282 
ORS 138.060(1) 1334,1362 
ORS 147.005 to 147.365 1,5,1508 
ORS 147.005(4) 1508 
ORS 147.015(3) -5 
ORS 147.015(5) 1,5 
ORS 147.125(3) 1,5 
ORS 147.125(4)--- 1508 
ORS 147.155 1508,1732 
ORS 147.155(5)-- 1 
ORS 147.305---- ---1508 
ORS 161.015(7) 1508 
ORS 174.010 1242 
ORS 174.020 1242,1545 
ORS 174.120--- 1462,1873 
ORS 183 685 
ORS 183.470 2440 
ORS 183.480 ---682 
ORS 183.480(1) 373,1291,2175,2203,2405 
ORS 183.480(2) 1291,2175,2203,2405 
ORS 183.482 682,1563 
ORS 183.482(6) 1659,1731 
ORS 183.482(7) --79,661,688,2440 
ORS 183.482(8)- — 79,661,688,1563,2440 
ORS 183.482(8) (a) ---1111,2440 
ORS 183.482(8)(b) --2440 
ORS 183.482(8) (c) 79,1143,1563,2440,2442 
ORS 244.130(2) 1334 
ORS 426.005 to .380 1856 
ORS 654.001 to .295 1451 
ORS 654.003 -1547 
ORS 654.062 1114 
ORS 654.062(5)(a) 1114 
ORS 654.305 et seq. 1145,1538 
ORS 654.750 to .780 1451 
ORS 655.505 to .550 661 
ORS 655.505(1) 661 
ORS 655.505(3) 661,2025 
ORS 655.510(l)(a) 661 
ORS 655.515 - 613,661 
ORS 655.515(1) 2025 
ORS 655.520 661 
ORS 655.520(1) 2025 
ORS 655.520(2) 2025 
ORS 655.520(3) 2340 
ORS 655.525 661,2025 
ORS 656.003 1154 
ORS 656.005 2114 
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ORS 656.005(2)- 1114 
ORS 656.005(6) -- 644,2136,2212 
ORS 656.005(7) — 192,2459 
ORS 656.005(7)(a) 64,661,1143,1294,1303,1323,1496,1549,1727, 

1747,1785,1818,1953,2114,2361,2430 
ORS 656.005(7)(a)(A) 2017 
ORS 656.005(7)b)- 2025 
ORS 656.005(8) 79,343,655,1117,1128,1242,2090,2109,2114, 

2125,2136 
ORS 656.005(8) (a) 64,192,207,477,1294,1549,1747,1953,2017, 

2120,2221,2292 
ORS 656.005(8)(b) 1312 
ORS 656.005(9) 1312,1930,2109 
ORS 656.005(13)- — - 1898,2313,2464 
ORS 656.005(14) 36,61,146,1910 
ORS 656.005(17)-- 33,95,138,314,358,389,450,496,507,561 ,991 , 

1008,1308,1365,1694,1702,1813,1836,1841,1884, 
1899 2136 2177 2195 2395 

ORS 656.005(19) 851129,363,371,794,1286,1340,2102,2158,2324 
ORS 656.005(24) 483 
ORS 656.005(25)- -- 483 
ORS 656.005(26)- 1005,1370 
ORS 656.005(27) — - 573,609,1154,1231,1808,1898,2040,2464 
ORS 656.005(28)- - 573,609,1231 ,2040,2099 
ORS 656.012 -1111 
ORS 656.012(2)(a) 609 
ORS 656.012(2)(c) 609 
ORS 656.017 - 2099 
ORS 656.017(1)-- 1137,1508,1551 
ORS 656.018- 1137,1508,1551 ,2446,2459 
ORS 656.018(1)-- -- 1551,2464 
ORS 656.018(l)(a)- 1137,1508 
ORS 656.018(2) 1137,2464 
ORS 656.018(3)- 690 
ORS 656.018(4) 133 
ORS 656.023--- 211,483,685,2040,2099,2182 
ORS 656.027-- 449,685,1154,1277,2040,2099,2182 
ORS 656.027(2)-- 449 
ORS 656.027(3) - 449,685,2040 
ORS 656.027(8)- - 211 
ORS 656.027(9) 211,1096 
ORS 656.029--- 1277,2099,2464 
ORS 656.029(1)-- 211 ,685,1277,1721,2099,2464 
ORS 656.029(3)-- 2099 
ORS 656.029(4)- --- 2099 
ORS 656.039(1)- --1096 
ORS 656.039(4)-- -- 1096 
ORS 656.050(14) — - 682,1277 
ORS 656.050(27) -- 682,1277 
ORS 656.052(2)- - 295,1560,1953,2418 
ORS 656.054- -- 1277,2010,2418,2467 
ORS 656.054(1) ---36,61 ,2401 
ORS 656.108(3)- 673 
ORS 656.126(1) 483 
ORS 656.126(2) 483 
ORS 656.154- -1388,2322 
ORS 656.156--- 1137 
ORS 656.156(1)-- 281,287,297,303,1137 
ORS 656.156(2) 1137 
ORS 656.202 to .258- 343 
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STATUTE PAGE(S) 

ORS 656.202(2) 216,1242,1257,1488,1549,1744 
ORS 656.204 145,2365 
ORS 656.204(1) 696 
ORS 656.204(3) 2433 
ORS 656.206 --141,394,503,589,1008 
ORS 656.206(1) 606,1344,1863,1979,2134,2156 
ORS 656.206(1) (a) — 394,470,503,573,627,966,972,1008,1124,1269, 

1316,1395,1427,1435,1676,1849,1852,1927,1960, 
1998,2005,2082,2134,2218,2237,2307,2376 

ORS 656.206(2) 1154,2168,2433 
ORS 656.206(2)(a) 2005 
ORS 656.206(3) 141,275,375,394,445,458,470,573,972,1089, 

1124,1154,1344,1427,1566,1676,1829,1849,1852, 
1903,1927,1931,2082,2134,2150,2156,2168,2218, 
2287,2336,2376,2382 

ORS 656.206(4) 1982 
ORS 656.206(5) 2376 
ORS 656.210 225,930,1005,1050,1063,1484,1488,1839,1942, 

2354,2457 
ORS 656.210(1) 510|573,609,613,630,1059,1231,1370 
ORS 656.210(2) 930,1005,1050,1099,1370,2457 
ORS 656.210(2)(a)(C) — --2457 
ORS 656.210(2) (b) (B) 1099 
ORS 656.210(2)(c) 930,1050,2457 
ORS 656.210(3) 73,97,225,644,2025 
ORS 656.210(4) 561 
ORS 656.212 182,510,565,1727,2038,2091 ,2354 
ORS 656.214 573,652,2055 
ORS 656.214(1) 2089,2336 
ORS 656.214(2) 216,613,871,882,1238,1771,1841,1914,1967, 

2058,2162,2281,2336 
ORS 656.214(2)(g) 2281 
ORS 656.214(3) 522 
ORS 656.214(5) 389,627,797,799,882,900,926,1008,1089,1148, 

1359,1365,1427,1521,1723,1771,1796,1798,1801, 
1903,1998,2005,2063,2089,2195,2213,2315,2327, 
2336,2399 

ORS 656.216(1) 1282 
ORS 656.218 -- -145 
ORS 656.218(1) 145 
ORS 656.218(3) 696,2365 
ORS 656.218(6) 2365 
ORS 656.226 -617,619 
ORS 656.230 216 
ORS 656.230(2) 904 
ORS 656.236 866,2467 
ORS 656.236(1) 889,1914,1966 
ORS 656.245 116,154,166,225,281,281,297,303,334,378,565, 

584,635,675,803,818,866,1080,1128,1274,1288, 
1404,1456,1478,1700,1890,1966,2082,2114,2124, 
2202,2470 

ORS 656.245(1) 24,29,44,221,324,329,358,420,488,500,580, 
768,866,995,1015,1080,1128,1288,1372,1448, 
1522,1526,1529,1668,1758,1764,1774,1806,1844, 
1919,2022,2063,2115,2129,2162,2168,2190,2300, 
2325,2351,2392,2433,2451 

ORS 656.245(2) 324,1080 
ORS 656.245(3) 1288 
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ORS 656.248 262,1732,2212 
ORS 656.252(1) (d) 1111 
ORS 656.262 -350,573,944,956,975,1023,1071,1133,1288,1839, 

2097 
ORS 656.262(2) 199,885,2207,2255 
ORS 656.262(4)- -73,97,601,644,809,956,1023,1062,1312,2255, 

2354,2420 
ORS 656.262(6) 57,166,192,225,295,319,411,442,589,664,695, 

909,975,1023,1160,1236,1312,1786,1863,1881, 
1951,1953,1979,2103,2122,2142,2212,2243,2247, 
2259,2282,2335,2342,2381,2390 

ORS 656.262(6) (b) 568 
ORS 656.262(8) 935,1067,1133,1275,1457,1472,1560,1774,1953, 

1979,2066 
ORS 656.262(9) 324,334,781,1771,1786 
ORS 656.262(10) 21,57,73,97,145,149,174,192,199,225,350,389, 

411,415,442,450,551,553,558,568,601,613,630, 
664,781,783,809,816,822,831,851,885,909,913, 
930,944,956,969,1005,1023,1050,1062,1100, 
1104,1117,1160,1282,1312,1319,1364,1689,1739, 
1764,1774,1803,1821,1839,1881,1897,1901,1930, 
1953,1967,1979,2025,2034,2058,2090,2103,2125, 
2142,2187,2189,2207,2247,2255,2259,2284,2318, 
2335,2342,2345,2347,2352,2354,2381,2390,2417 

ORS 656.262(12) 149,568,887 
ORS 656.265(1) 189,668,2049 
ORS 656.265(2) 295 
ORS 656.265(4) — 189,668 
ORS 656.265(4)(a) 189,668 
ORS 656.265(4) (c) 189 
ORS 656.268 33,73,100,101 ,174,225,386,522,561 ,568,573, 

604,630,809,851,947,1075,1288,1659,1694,1744, 
1813,1839,1861,2125,2284,2313 

ORS 656.268(1) — --97,389,450,496,510,548,553,573,701,851,1008, 
1308,1365,1375,1702,1813 

ORS 656.268(2) 97,174,263,386,510,553,573,609,851 ,1662, 
1744,2386 

ORS 656.268(2)(a) 1744 
ORS 656.268(3) 149,254,425,604,1100,1744,1774,1801,2025, 

2063,2147,2284,2386 
ORS 656.268(3)(a) 1744 
ORS 656.268(3)(b) 1744 
ORS 656.268(3)(e)- 604,2025 
ORS 656.268(3) (F) 2147 
ORS 656.268(4) 386,510,655,894,1962,2025,2058,2199,2255 
ORS 656.268(5) 941,1861,2199 
ORS 656.268(6) 27,280,2063 
ORS 656.268(8) 568 
ORS 656.268(10) — 2125 
ORS 656.273--- 123,199,225,386,403,458,528,568,635,816,887, 

1008,1037,1152,1274,1399,1478,1491,1517,1739, 
1771,1839,1856,1942,1966,2058,2079,2103,2106, 
2347,2397,2444 

ORS 656.273(1)- -- 44,186,225,595,630,768,781,797,803,860,866, 
1071,1128,1152,1303,1409,1411,1704,1796,1821, 
1844,1854,1923,1948,2055,2166,2195,2245,2272, 
2315,2399 

ORS 656.273(2) -225,350,630 
ORS 656.273(3) 339,595,630,1774,1844,2055,2103,2420 
ORS 656.273(4) 149,894,1089,2055,2272 
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STATUTE — PAGE(S) 

ORS 656.273(4) (a) 149,803,2068,2300,2414 
ORS 656.273(4)(b) 149 
ORS 656.273(6) 225,350,411,799,809,944,956,969,1262,2058, 

2347,2420 
ORS 656.273(7) 225 
ORS 656.278--- 55,133,187,261,419,492,552,675,821,842,929, 

1234,1269,1274,1311,1312,1375,1399,1465,1471, 
1517,1861,1966,2106,2362 

ORS 656.278(1) -55,239 
ORS 656.278(1) (a) 42,133,145,162,166,187,261,261,269,381,382, 

541,550,588,588,600,751,821,824,824,825,842, 
873,929,941,989,1022,1064,1068,1069,1234, 
1274,1301,1311,1312,1319,1342,1362,1449,1468, 
1483,1488,1506,1506,1660,1661,1688,1752,1752, 
1763,1848,1862,1868,1884,2084,2085,2124,2300, 
2304 

ORS 656.278(l)(b) — 552,1274,1505,1506,1515,1516 
ORS 656.278(4) 1465,2103 
ORS 656.278(5) 55,239,1967 
ORS 656.278(5)(a) 55 
ORS 656.283 to .304 371,613,661 
ORS 656.283 101,373,1117,1291 ,1689,2365 
ORS 656.283(1) 73,97,262,783,947,1005,1067,1231,1472,1560, 

1744,1910,2063.2109,2414,2417 
ORS 656.283(2) 101,326,860,1057,1418,2109 
ORS 656.283(2)(a) 860,2176 
ORS 656.283(2) (b) 2176 
ORS 656.283(2)(c) --2176 
ORS 656.283(2)(d) 2176 
ORS 656.283(4) 2175,2203,2405 
ORS 656.283(5) 1472 
ORS 656.283(7) --280,561,752,827,835,871,1044,1111,1382,1469, 

1766,1817,1875,1879,2331,2454 
ORS 656.287 -1739 
ORS 656.287(1) 1739 
ORS 656.289 794,1689,1897 
ORS 656.289(1) 834,887,1266,1451,1905,2167 
ORS 656.289(2) 294 
ORS 656.289(3) 21,35,63,88,129,130,158,164,274,294,363, 

365,371,373,794,825,834,843,846,847,887,896, 
899,1067,1117,1286,1321,1340,1357,1449,1451, 
1462,1673,1826,1852,1873,1905,2162,2167,2177, 
2215,2359,2402,2426 

ORS 656.289(4)-- 866,889,1004,1456,1689 
ORS 656.295 21,35,63,88,129,158,164,274,363,365,371, 

373,778,794,825,834,843,846,847,887,896,899, 
1117,1286,1321,1340,1357,1451,1462,1569,1673, 
1826,1873,1905,2167,2215,2426,2446 

ORS 656.295(1) 88,129,211,371,373,843,846,847,887,896,1340, 
1673,2167,2215 

ORS 656.295(2) 21,35,63,88,129,158,164,180,363,365,371,825, 
843,846,847,887,896,899,1286,1321,1340,1357, 
1462,1673,1826,1852,1873,2167,2215,2426 

ORS 656.295(3) 602,968,2011 
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ORS 656.295(5) 85,134,164,194,263,280,333,398,455,460,483, 
493,561,602,752,797,801,827,835,860,904,906, 
917,968,971,982,1044,1067,1083,1275,1277, 
1288,1294,1300,1337,1375,1382,1408,1417,1472, 
1500,1519,1569,1697,1704,1712,1730,1761,1766, 
1791,1811,1815,1817,1856,1856,1875,1889,1979, 
1985,2011,2022,2025,2029,2044,2063,2066,2115, 
2123,2129,2139,2181,2231,2307,2327,2331,2340, 
2419 

ORS 656.295(6) 85,211,280,783,1449,1472,1873,1889,2426 
ORS 656.295(8) 77,85,131,148,211,239,431,539,599,775,880, 

1343,2158 
ORS 656.298 — 698 J563,2172,2440,2446 
ORS 656.298(1) 1556 
ORS 656.298(3) 1337,1659,1731 
ORS 656.298(6) 648,649,652,661,664,681,688,1111,1549,2440, 

2451 
ORS 656.301 -661 
ORS 656.301(2)-- 661 
ORS 656.304 216,2025 
ORS 656.307 11,30,42,107,110,172,179,187,245,269,272, 

338,366,409,467,473,481,568,655,658,675,681, 
821,824,863,876,894,909,921,956,998,1016, 
1077,1273,1302,1312,1420,1487,1736,1821,1889, 
1935,1967,2030,2074,2285,2292,2300,2408,2414 

ORS 656.307(1) --245,1770,1975 
ORS 656.307(1) (b) 187,821,1312 
ORS 656.307(2) 568,1770,1889 
ORS 656.307(5) 11,69,568 
ORS 656.310(2) - --1739 
ORS 656.313 - -1569,2446 
ORS 656.313(1) 1262,1449 
ORS 656.313(2) — 589,1282,2195,2446 
ORS 656.313(3) 1117,2451 
ORS 656.313(4) 1117,1737 
ORS 656.319 -1274,1472,1560 
ORS 656.319(1) ---223,405,1133,1234,1472,1734,1863,2071 
ORS 656.319(1) (a) 699,1133,1234,1236,1754,1953,1956,1979,2175, 

2371 
ORS 656.319(1) (b) 405,1071,1110,1234,1236,1264,1698,1754,1922, 

1956,2071,2371 
ORS 656.319(2) - --1856 
ORS 656.319(4) 604,1766 
ORS 656.325(1) 225,679,1563 
OAR 656.325(1) (a) 1563 
ORS 656.325(5) 386 
ORS 656.325(6) -783 
ORS 656.327 - 2324 
ORS 656.331(l)(b) 558 
ORS 656.340 2124 
ORS 656.340(1) 2109 
ORS 656.340(5) (b) (B) 2134 
ORS 656.340(6) 2109 
ORS 656.382 73,389,415,442,450,551,613,635,816,1160, 

1569,1774,1897,1930,2025,2090,2125,2187,2189, 
2255,2381 

ORS 656.382(1)-- 21,174,192,442,553,558,664,783,822,831,851, 
947,956,969,1005,1023,1062,1100,1117,1282,1319, 
1364,1712,1764,1812,1821,1839,1901,1953,2034,2058, 
2103,2109,2125,2136,2318,2335,2342,2354,2390,2417 

-2534-



STATUTE PAGE(S) 

ORS 656.382(2) 11,42,50,67,79,87,107,134,148,163,172,179, 
258,269,272,318,338,343,347,366,389,394,466 
467,516,589,597,650,652,658,661,675,752,777 
778,823,856,857,863,880,898,913,933,934,951 
956,990,1016,1030,1041,1117,1236,1273,1382, 
1443,1487,1569,1662,1718,1736,1821,1879,1893 
1975,1984,2019,2035,2074,2082,2142,2158,2178 
2218,2292,2318,2386,2427,2440 

ORS 656.386 - ---613,661 
ORS 656.386(1) 11,21,42,57,69,75,79,97,110,116,245,263, 

269,303,309,338,343,366,403,467,473,481,568 
608,646,650,652,654,664,823,855,856,863,921 
947,1016,1030,1077,1242,1272,1277,1302,1343 
1420,1443,1487,1527,1764,1798,1821,1828,1953 
1975,2019,2030,2046,2106,2109,2142,2315,2369 
2440 

ORS 656.386(2) 11,69,343,467,473,481,856,1739,2046,2178, 
2341 

ORS 656.388 613,661,2125 
ORS 656.388(1) 445,599,654,772,1065,1465,1556,2372 
ORS 656.388(2) 21,775,880,921,1030,1302,1556,2079 
ORS 656.419 1096 
ORS 656.419(1) 975,1023 
ORS 656.419(2) (d) 1096 
ORS 656.419(3) 1096 
ORS 656.427(1) 279 
ORS 656.427(2)- 279 
ORS 656.525 371,613 
ORS 656.543(3) — - 2464 
ORS 656,556 2464 
ORS 656.576 to .595 1392,1444,2322,2467 
ORS 656.576 36,61,146,1388,1910 
ORS 656.578 - -36,61,146,159,543,962,1028,1323,1352,1388, 

1392,1444,1458,1749,1910,2322,2467 
ORS 656.580— 2467 
ORS 656.580(1) 1323 
ORS 656.580(2) 1323,2467 
ORS 656.587 668,1028,1388,1392,1444,1749,2467 
ORS 656.591 1323 
ORS 656.591(2) 1323,1352 
ORS 656.593—- 543,673,931,1323,1388,1392,1749,2322 
ORS 656.593(1) 36,61,146,159,311,536,543,962,1028,1276, 

1323,1352,1392,1430,1444,1458,1749,1781,1910 
2172,2467 

ORS 656.593(1) (a) 61,146,159,311,536,543,962,1352,1430,1458, 
1910 

ORS 656.593(1) (b) 61,146,159,311,536,543,962,1352,1430,1458, 
1910 

ORS 656.593(1) (c) 36,61,146,159,311,536,543,962,1323,1352, 
1399,1430,1458,1517,1910 

ORS 656.593(1) (d) 61J46,159,311,536,543,923,962,1352,1399, 
1430,1458,1517,1910 

ORS 656.593(2) 61,146,159,311,536,543,962,1028,1392,1430, 
1444,1458,1749,1781,1910 

ORS 656.593(3) - 61,146,159,311,536,543,673,962,1028,1276, 
1323,1399,1430,1458,1517,1781,1910,2322,2467 
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ORS 656.625 - 42,133,145,166,261,382,492,541,588,824,825, 
873,989,1022,1301,1311,1401,1402,1403,1449, 
1468,1483,1488,1505,1506,1506,1515,1515,1516, 
1660,1661,1752,1752,1848,1862,1868,2304 

ORS 656.704 373,1291,1551,2446 
ORS 656.704(3) 262,373,655,947,1067,1117,1291 ,1732,2212 
ORS 656.708 --1117 
ORS 656.708(3) 655,797,1689 
ORS 656.712 --- 1443 
ORS 656.712(4) 1443 
ORS 656.716(2) 1443 
ORS 656.716(3) 1443 
ORS 656.718 1334 
ORS 656.718(2)- 1443 
ORS 656.726 827,1382,1451,1817,1875 
ORS 656.726(2)(c)-- 1451 
ORS 656.726(2) (d)- 1451 
ORS 656.726(3) ( f ) 752,827,835,1044,1382 
ORS 656.727(4) -1111 
ORS 656.728(3) 386 
ORS 656.732--- - — 1 4 5 1 
ORS 656.740(1) 279,493,1898,2099,2401,2418 
ORS 656.740(4) 1291,2405 
ORS 656.740(4) (c) 373,1291 ,2401 
ORS 656.745-- - -2109 
ORS 656.802 to .807 1536 
ORS 656.802 1242,1257,1869,2085,2331,2349 
ORS 656.802(1)-- 1242,1257,1894,2191 
ORS 656.802(1) (a) — 57,79,199,250,411 ,620,623,1046,1242,1257, 

1368,1684,1831,1869,1939,1979,1985,2093,2216, 
2292,2410 

ORS 656.802(1 ) ( b ) - ---1099,1242,1257,1815,2404 
ORS 656.802(l)(c) 1242,1257 
ORS 656.802(2)-- ---99,1242,1257,1815,2404 
ORS 656.802(2)(a)-- 1257 
ORS 656.802(2)(b) 1257 
ORS 656.804- ---79,1137,1242,2120 
ORS 656.807 2049 
ORS 656.807(1) --234,1312 
ORS 656.807(3) --644 
ORS 656.807(5) 644 
ORS 657.154 2354 
ORS 659.121 — 1551 
ORS 659.360 809 
ORS 659.400 to .435 — - --1536 
ORS 659.410- 1536 
ORS 659.415 1148 
ORS 659.425 — 1 1 1 4 
ORS 606.773(6) --1967 
ORS 743.789(2) 690 

ADMINISTRATIVE RULE CITATIONS 

RULE - - - PAGE(S) 

OAR 137-76-010(7) 1,5 
OAR 137-76-010(8) 1,5 
OAR 436-10-030 1111 
OAR 436-10-040 329 

-2536-



RULE PAGE(S) 

OAR 436-10-040(2)- 1423,2090 
OAR 436-10-040(2) (a)- --24,87,329,500,900,1453,1744,2325 
OAR 436-10-040(4) 1919 
OAR 436-10-040(4)(a) 1737,1919 
OAR 436-10-040(4)-- 1919 
OAR 436-10-040(7) - 580,583,584,586,900,1758 
OAR 436-10-040(8) 580,583,584,586 
OAR 436-10-050(2)- 1758,2104 
OAR 436-10-060(2) 1671,2313 
OAR 436-10-090(1) 1983 
OAR 436-10-090(5) 334 
OAR 436-10-090(6) 262 
OAR 436-10-090(6)(a) -2090 
OAR 436-10-090(10) 2212 
OAR 436-10-100(3) 967,2335 
OAR 436-30-001 et seq. 1841,1914,1967 
OAR 436-30-010(7) — - 851 
OAR 436-30-030 553,2147 
OAR 436-30-030(5) 450 
OAR 436-30-030(7) 573 
OAR 436-30-210 216 
OAR 436-30-220 216 
OAR 436-60-360(2) -'---2281 
OAR 436-30-380 et seq. — 69,113,216,334,358,450,470,488,506,541, 

561,613,627,642,797,882,900,939,949,972, 
979,982,1032,1089,1337,1359,1365,1427,1501, 
1712,1723,1755,1758,1780,1796,1801,1852, 
1887,1903,1913,1967,1998,2005,2063,2077, 
2195,2231,2327,2336,2399 

OAR 436-30-450 561 
OAR 436-30-550 1712 
OAR 436-35-000 et seq.-- 752,827,835,1044,1382 
OAR 436-35-001 et seq. 1875 
OAR 436-35-003-- - 979,1712,1817 
OAR 436-35-005 871 
OAR 436-35-005(1) 752,835' 
OAR 436-35-010 752 
OAR 436-35-010(2)(a) 752 
OAR 436-35-010(2) (b ) - - - 752 
OAR 436-35-010(3) 936 
OAR 436-35-080- 1501 
OAR 436-35-090(1)- 1907 
OAR 436-35-110 1501 
OAR 436-35-110(3)(a)- 1907 
OAR 436-35-110(3)(b) --1907 
OAR 436-35-110(3)(cj- 1907 
OAR 436-35-110(3) (d) --871,1907 
OAR 436-35-200(1) 752 
OAR 436-35-230(5) (b) --752 
OAR 436-35-240 ---752 
OAR 436-35-250(2)(a) 2281 
OAR 436-35-250(2) (b) 2281 
OAR 436-35-270 thru 440- 979 
OAR 436-35-280(1) 835 
OAR 436-35-280(4) --1875 
OAR 436-35-280(6) 1875 
OAR 436-35-280(7) 1875 
OAR 436-35-290(1),(2),(3) 752,827,835,1382 
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OAR 436-35-290(4) 752,827,835,1382,1875 
OAR 436-35-300(2) 752,827,835,1382 
OAR 436-35-300(3) (b) 1875 
OAR 436-35-300(4)--- 752,827,835,1875 
OAR 436-35-300(5) 752,1382,1875 
OAR 436-35-300(5) (a) 752,827,835,1382,1875 
OAR 436-35-310 -752,835 
OAR 436-35-310(1) 752,827,835,1382,1875 
OAR 436-35-310(3) (a ) 752,1382 
OAR 436-35-310(4) 827 
OAR 436-35-310(4) (a) ---827,835 
OAR 436-35-310(4) (b) — 827,835 
OAR 436-35-310(4) (c) 835 
OAR 436-35-320(1) -827,835 
OAR 436-35-320(1) (a) 752,827,835,1044,1875 
OAR 436-35-320(2)- ---752 
OAR 436-35-320(4) 752,827,835 
OAR 436-35-340 752 
OAR 436-35-340(14) -752 
OAR 436-35-350(2)--- 752,827 
OAR 436-35-360 752,827,835,1044 
OAR 436-35-360(6) et seq. -1875 
OAR 436-35-360(6),(7),(8),(9) 752 
OAR 436-35-360(10) --752,1875 
OAR 436-35-360(11) 752 
OAR 436-35-400 1382 
OAR 436-35-400(4)(a)-- 1875 
OAR 436-35-400(4)(b) 1382 
OAR 436-54-250 216 
OAR 436-54-250(1) 216 
OAR 436-54-250(2) 216 
OAR 436-60-003-- --- 1063 
OAR 436-60-010(5)(c)- 1685 
OAR 436-60-015(l)(c)- —- 558 
OAR 436-60-020-- 2457 
OAR 436-60-020(2) 1465,1468,1661,1752 
OAR 436-60-020(3) 510,1005 
OAR 436-60-020(4) 930 
OAR 436-60-020(4)(a) 1370,2457 
OAR 436-60-020(4)(b) 1370 
OAR 436-60-020(4)(c)- 1063,2457 
OAR 436-60-020(4)(i)--- 2457 
OAR 436-60-020(4)(o) --510 
OAR 436-60-020(7) ---2091 
OAR 436-60-030 980,1685 
OAR 436-60-030(1)- 182 
OAR 436-60-030(2) 182 
OAR 436-60-030(3) 182,548,565,1699,1962,2038 
OAR 436-60-030(4) 182,565,1962 
OAR 436-60-030(5) 182,565,1685,1727 
OAR 436-60-030(5) ( c ) - - - -386,1685 
OAR 436-60-030(6)(a) 980 
OAR 436-60-050-- 116 
OAR 436-60-050(4) 116,565 
OAR 436-60-050(5) 1288 
OAR 436-60-060(2) 904 
OAR 436-60-090 et seq. 1563 
OAR 436-60-150(3) 1062 
OAR 436-60-150(3) (e) 851 ,1962,2255 
OAR 436-60-150(4) 1062 
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OAR 436-60-150(5) (b) 1282 
OAR 436-60-170(2) --1841 
OAR 436-60-180 42,187,821,824,894,1312,2292 
OAR 436-60-180(5) 1277 
OAR 436-60-180(12) 568,2414 
OAR 436-60-180(13)-- 568,1889 
OAR 436-60-180(14) 187,821,1312 
OAR 436-60-190 894 
OAR 436-61-010(1) 2176 
OAR 436-61-010(b) 2176 
OAR 436-61-100 ----101 
OAR 436-61-100(6)(c)- 101 
OAR 436-80-010 1560 
OAR 436-80-060(1) 1560 
OAR 436-80-060(1) (d) 1560 
OAR 436-120-005(7(a) 1418,2109 
OAR 436-120-030(3) 1418 
OAR 436-120-040 101,1057 
OAR 436-120-040(2) ---1057 
OAR 436-120-040(4) 1057 
OAR 436-120-090 101,1057 
OAR 436-120-090(3) 1057 
OAR 436-120-090(4) ---1418 
OAR 436-120-090(5) 1057 
OAR 436-120-090(7) —-1124 
OAR 436-120-090(12) 458 
OAR 436-120-095 101 
OAR 436-120-1001(1)-- 2109 
OAR 436-120-120(l)(a) 2109 
OAR 436-120-120(7) -1418 
OAR 436-120-210 2124 
OAR 437-83-1959 1545 
OAR 437-83-1976 1545 
OAR 437-83-1997 1538 
OAR 437-83-2169-- 1545 
OAR 437-83-2446 1545 
OAR 437-83-2496 -1545 
OAR 437-83-2519 1547 
OAR 437-83-2536 1545 
OAR 437-88-110(2) 1538 
OAR 438-05-010 77,85,374,539,539,1862,1868,1884,1901, 

2268 
OAR 438-05-040(4) 1766 
OAR 438-05-050(4)(c) 1979 
OAR 438-05-046(1) (a) 371,1905,2215,2349 
OAR 438-05-046(1)(b) 35,158,164,365,899,1321,1462,1826,1873, 

1905 
OAR 438-05-046(l)(c) 1472 
OAR 438-05-046(2) (b) 35,1321 
OAR 438-05-065 1133,1863,1979 
OAR 438-06-037 95 
OAR 438-06-045 2044 
OAR 438-06-065(2) 1277 
OAR 438-06-070 1239,1442 
OAR 438-06-071 1472,1901,2128,2132,2154,2179,2204,2238, 

2339,2454 
OAR 438-06-071(1) 1901 ̂ 2044,2454 
OAR 438-06-071(2) 2454 
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OAR 438-06-081 696,1472,1901,2128,2132,2154,2179,2204, 
2238,2331,2339 

OAR 438-06-081(4) 2331 
OAR 438-06-085 1111,1901,2044 
OAR 438-06-090 1674 
OAR 438-06-091(3) 1890,2331 
OAR 438-06-091(4) 2331 
OAR 438-06-100 846 
OAR 438-07-005 425,455,558,1923 
OAR 438-07-005(3) 425,986,2011,2366 
OAR 438-07-005(3)(a) 1923 
OAR 438-07-005(3)(b) — 114,166,803,906,906,956,1404,1408,2221 
OAR 438-07-005(4) 114,906,986,1923,2011,2035,2221,2266 
OAR 438-07-007--- - 568 
OAR 438-07-010--- 1739 
OAR 438-07-015 194,558,1894,2123,2331 
OAR 438-07-015(2)-- - 551,664,822 
OAR 438-07-015(4)- --- 558,2331 
OAR 438-07-015(6) 2331 
OAR 438-07-017 138 
OAR 438-07-018 2331 
OAR 438-07-018(2) & (3) 2331 
OAR 438-07-020 425 
OAR 438-07-022 455,968,1739 
OAR 438-07-025 - -917,1262 
OAR 438-07-025(1)- 1451 
OAR 438-08-020-- 1001 
OAR 438-09-010(3)(b) 889 
OAR 438-10-005 752,827,835,871,979,1382,1712,1817,1875 
OAR 438-10-010 752,827,835,871,1382,1712,1875 
OAR 438-11-005 794 
OAR 438-11-005(1) --794 
OAR 438-11-005(2) 847 
OAR 438-11-005(3) 88,847 
OAR 438-11-010 ---1569 
OAR 438-11-015(2)- 527 
OAR 438-11-015(3)- 1569 
OAR 438-11-020(1)- 846,2370 
OAR 438-11-020(2) 1472,1712,1909,2370 
OAR 438-11-020(3)- 2370 
OAR 438-11-025 --363 
OAR 438-11-030 - 794,2370 
OAR 438-11-035(2) 1362 
OAR 438-11-045-- --1388 
OAR 438-11-045(2) 2172 
OAR 438-12-005 et seq. 1471 
OAR 438-12-005(l)(c) 1319 
OAR 438-12-018 419,1269,1274,1471,1762,2362 
OAR 438-12-020 552 
OAR 438-12-025- - --552 
OAR 438-12-025(2) -600,1301 
OAR 438-12-025(3) --941,1465 
OAR 438-12-030(1) — - 1301 
OAR 438-12-032(3) 42,187,821,824,1311,1312,1465 
OAR 438-12-052 1465 
OAR 438-12-055- — ---133,145,166,261,382,492,541,588,825,873, 

989,1022,1301,1401,1402,1449,1465,1468, 
1483,1488,1505,1506,1506,1515,1515,1660, 
1661,1752,1752,1762,1848,1868,2304 

OAR 438-12-055(1) 1515 
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OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-

OAR 438-
OAR 438-
OAR 438-
OAR 438-

OAR 438-

OAR 438-

OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
ORS 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-
OAR 438-

12-060- 1465 
12-060(1) --2373 
12-060(2)-- 1760 
12-065(1) -1752 
12-065(2)- - -1490,1752 
12- 065(3) 1489,1688,1752,1760 
13- 010(l)(a) 978 
13-010(1) (b) --978 
13- 010(2) - ---978 
14- 010(1) — 568 
15- 003-- --- --77,85,539,1041 
15-003(2)- 374,539,2268 
15-005(1) 2341 
15-005(2) 57,79,87,100,134,154,196,248,263,318,343, 

347,374,378,389,394,403,445,466,467,530, 
580,589,619,752,772,778,851,855,857,898, 
913,951,969,1236,1242,1368,1409,1443,1664, 
1730,1953,2035,2079,2097,2099,2106,2146, 
2159,2195,2200,2218,2229,2268,2315,2349, 
2372,2382,2427 

15-005(4) 431,1486 
15-005(5) 431,1486 
15-005(7)- - -431,1352,1486 
15-010(1) — 77,85,239,425,431,539,880,1041,1688,1862, 

1868,2398 
15-010(5) 43,44,57,77,79,85,100,116,134,154,172, 

196,221,239,248,263,343,347,353,374,378, 
389,394,403,431,445,466,467,530,539,539, 
580,589,597,619,752,772,778,818,851,855, 
857,880,892,898,913,951,969,979,1041,1065, 
1236,1242,1337,1368,1409,1443,1465,1664, 
1668,1730,1821,1879,1953,2035,2068,2079, 
2097,2099,2106,2142,2146,2158,2159,2195, 
2200,2202,2218,2229,2268,2292,2300,2315, 
2318,2349,2351,2369,2372,2382,2427 

15-010(6) 42,57,163,179,245,251 ,269,297,303,329, 
431,553,608,613,635,646,777,822,892,921, 
934,1062,1420,1429,1486,1514,1668,1718, 
1764,1834,2019,2069,2082,2210,2292,2349, 
2372,2440 

15-027(l)(a) 2019 
15-027(1) (d) 77,85,239,431 ,539,777,880,1041,1556,2019 
15-028-- 2019 
15-028(l)(c) 880,2004 
15-028(l)(d) — 1041 
15-028(2)(a) — --2004 
15-028(2) (b) 2004 
15-035-- 263 
15-045-- 75 
15-046(1) 1959 
15-055(1)- 1519,1739 
15-055(2) — 221 ,2106,2315 
15-070- -148,318,516,1042,1569,2382 
15-080- 1508,2304 
15-085(1) — 780 
15-085(2) -2305 
15-090- 568 
15-095- -- 159,1352 
35-010(3)- 1070 
35-080(9) .— 1070 
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OAR 438-35-280(4) ---752,827,835,1382 
OAR 438-35-280(6)— 827,835,1382 
OAR 438-35-280(7) 752,827,835,1382 
OAR 438-47-010- 67 
OAR 438-47-010(5) -67 
OAR 438-47-015 11,245,473,481 
OAR 438-47-025 67,258 
OAR 438-47-030 467,1828 
OAR 438-47-030(1) 11,69,97 
OAR 438-47-070 - -67 
OAR 438-47-075 652,675 
OAR 438-47-085(2) --67 
OAR 438-82-050(1) 1508,1732 
OAR 438-82-050(2) 1508,1732 

LARSON CITATIONS 

LARSON PAGE(S) 

1 Larson, Workers' Compensation Law, Section 13.21 (1985) 281,287,297,303 
1 Larson, WCL, Section 13.21 at 3-415 & n.84 (1985 & Supp. 1988)—281,287, 

297,303 
1 Larson, WCL, Secion 13.21 at 3-419 to 3-425 281,287,297,303 
1 Larson, WCL, Section 18.12 (1985) — --64 
1 Larson, WCL, Section 18.21 (1985) ---64 
1A Larson, WCL, Section 22.200--- - 688 
1A Larson, WCL. 5-285 Section 26.10 1544 
1A Larson, WCL, Section 41.31 (1973)--- 1793 
IB Larson, WCL, Section 39.20 (1987) 857 
1C Larson, WCL, Section 44.34(g) 682 
1C Larson, WCL, Section 44.35 682 
1C Larson, WCL, Section 45.20 --- -682 
1C Larson, WCL 8-371, Section 47.43(b)- 211 
1C Larson, WCL 8-470, Section 48.23 (1986)— 2182 
2 Larson, WCL, Section 57.51 at 10-164.21 to 10-164.49 470,2376 
2A Larson, WCL, 13-60 to 13-68, Section 68.15 (1988) 1137 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 

RULE- PAGE(S) 

ORCP 12B- 1107 
ORCP 44A --- 679,1563 
ORCP 47C 690 
ORCP 47D—- 1551 
ORCP 71B 2071 
ORCP 71B(1) 223,405,1234,1236,1264,1734,1922,2071,2371 

OREGON EVIDENCE CODE CITATIONS 

PAGE(S) 

OEC 201(b) - 338,1791,2068 
OEC 311(l(a) —-1137 
OEC 609 1334,1362 
OEC 803(6)-- ---1538 
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Aasted, Lori L. (87-04889) 1423,1461 
Accident Prevention Division (CA A50316) 1547 
Accident Prevention Division (CA A50317) 1545 
Adair, Pamela E. (89-0390M) —2284 
Adams, Christie G. (87-12622) 905 
Adams, Dan (89-0076M) 381 
Adams, James G. (86-08747, 86-01876 et c . ) - -1234 
Adventureland Video (employer) 373 
Aeh, Richard A. (WCB 87-10687) 2034 
Aguiar, Marco (WCB 84-05596; CA A47942) 654 
Aguilera, Joe J. (86-00262 & 85-15251) 1786 
Ahn, Jong J. (85-00438) — 145 
Ainsworth, Douglas K. (86-17893 & 87-04346) 1966 
Akers, Danny R. (86-11855) 319 
Akerson, Robert !. (85-14555 & 86-11545) 281 
Albrecht, William (WCB 86-02160; CA A46942; SC S36036) 679,1563 
Alcala, Pedro G. (87-13384) 2149 
A l i o t h , Michael T. (86-07369) 386 
A l i r e , Daniel M. (88-13670) 752,879 
Allen, Hugh L. (85-08733) 1856 
Allen, Marvin H. (TP-87028) 1323 
Allen, Michelle J. (87-15911) 1238 
Almaraz, Cristobal R. (86-08236 & 86-08237)-- 2363 
Altamirano, Jose L. (86-14286) 389 
Amstutz, Dorothy A. (87-03560, 87-13735 etc.) 2292 
Andaverde, Carmen (88-0770M)- -541 
Anderson, Donald C. (86-10302 & 86-15456) 258 
Anderson, Josephine H. (87-05752 & 87-15505) 1425 
Anderson, Renee A. (87-12035 & 86-04852) 2285 
Anderson, Rodney C. (87-13452) -818 
Anderson, Tamarah L. (87-02392) 198 
A n f i l o f i e f f , Aksinia (86-17325) 323 
Anger, Joseph (88-12933) 827 
Applewhite, Bradford N. (86-15553) 1812,2178 
Arms, Tommy V. (87-12851) 1519 
Armstrong, Paula K. (89-0336M) 1064 
Armstrong, Robert D. (86-02776) 79 
Armstrong, William M. (85-11296) 761 
Aschbacher, Donna E. (88-07257) 1242,1334,1659 
Atkinson, Elden E. (88-09150)- --363 
Atwood, Gary W. (85-11421) 2082 
Babcock, Kent (89-0289M) 989 
Bach, Jon S. (CV-88004) 1 
Bacon, Nyall W. (87-03758) 2046 
Ba i l , Jason L. (87-15445) 2255 
Baker, Kenneth C. (87-14577 & 87-00325) 939 
Baker, Lorna G. (87-13894) 1844 
Baker, Nelson W. (86-06028 & 87-01455) 258 
Balbi, Timothy J. (88-14380) -365 
Baldwin, Travis (88-05580, 88-04843 et c . ) - 1410 
Ballweber, Faye L. (89-0107M) 1449 
Barkley, Jackie F. (86-17096) 1368 
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Barnes, Navin A. (87-13497 & 87-09735) 1889 
Barnes, Robert (87-04911) 97 
Barnett, Dick L. (85-16010) 1411,1443 
Barney, Charles E. (86-16419) 1057 
Barresse, Andrew W. (88-17447) 843 
Barrow, Gerald W. (87-13062) 1370 
Barry, Valerie D. (87-03048 & 86-07954) 199 
Bass, Katherine M. (87-15376) 797 
Bass, Leta A. (86-14404) 1037 
Bates, Karen J. (85-15422 & 85-15423; CA A43316) 658,898,934 
Batori, Michael C. (89-0288M) 1848 
Beebe, Franklin L. (WCB 85-03872; CA A45186) 650,823 
Belle, Carrol A. (86-12257 & 85-15761) 1859 
Bellucci, Sue (87-05865) 1890 
Bennett, Joseph M. (86-07730) 2231 
Bennett, Marilyn K. (87-14315) 885 
Bennett, Roger D. (84-13561 & 84-13562) 1721 
Bennett, Roger L. (87-02967) 1893 
Bennett, Thomas A. (87-06607)- --551 
Benninger, John W. (86-12595) 309 
Benson, Stanley B. (86-12926) 394 
Benson, Toria S. (85-14056 & 84-01712)-- 85 
Benson, Yvonne E. (88-0734M) 1861 
Berkey, Sandra L. (86-00608) 944 
Berliner, Dennis E. (86-04496 & 88-17861) 527 
Best, Curtis H. (87-0401M) 1769,2437 
Beswick, Cleo I . (86-00108) 1982 
Bewley, Brenda S. (87-10140) 1992 
Bignell, Donald L. (87-19580 & 87-19579)- 1770 
Bilodeau, Rhonda L. (86-11768 & 86-10223) 11 
B i r c h f i e l d , John M. (87-10266)-- 799,990 
Bird, Raymond R. (WCB 87-16838; CA A60337)-- 398,2470 
Blaikie, Harvey (88-0481M) 2398 
Blain, Charles W. & Minerva A. (employers) 2069 
Blanchard, Dennis J. (87-05652) 483 
Blazevic, Mladen (87-02644) 488 
Blue, Ronald (TP-88032) 146 
Boatsman, Richard R. (89-03776) 1462 
Bohrer, Carl L. (87-07993 & 87-03010) 403 
Bolds, Isaac (86-16297 & 86-17049) 613 
Bond, Beverly A. (86-17765) 975 
Bond, James C. (89-0450M) 1505 
Bostick, Terrance A. (87-15492) -1905 
Bostwick, Harry R. (87-0657M)-- 492 
Bowe, Richard I . (87-11257) 1754 
Bowers, James P. (87-10225, 87-05574 & 87-06625)- --1967,2166 
Bowman, Denise M. (87-18040) 1930 
Bradford, Denial le (87-04405) 1427 
Brannon, Raleigh H. (86-02639) 1523 
Braun, Richard & Irene (employers) 2175 
Brence, Charles T. (85-16044, 85-15871 & 85-14936) 1429 
Brewer, James R. (employer) 2203 
Brickley, Fred W. (89-0393M) 1506 
Broadway, Rock (87-11104) 857 
Brogan, V i r g i l (86-12575) 99 
Brooks, Brenda M. (86-15811, 87-02076 etc.) 279 
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Brooks, Cindy L. (86-09142 & 86-12672)-- -493 
Brookshire, Joy J. (86-0689M) 1401,1488 
Brown, Barbara P. (86-03915) 831 
Brown, Diana (88-01933) 2352 
Brown, Earl M. (86-00251) 287 
Brown, Franklin (87-13871)- -2190 
Brown, George D. (88-0663M) 552 
Brown, Lisa S. (TP-89024) 1430 
Brown, Virginia J. (86-07243) 1042 
Bruner, Michael D. (88-0065M) 1402,1533,1760 
Bryant, Robert M. (86-01731) 324 
Buchanan, Clark W. (86-05237 & 86-11799) 366 
Buchanan, Patrick L. (WCB 86-0278M; CA A47091) 698,1395 
Buckley, Robert J. (86-09974) 1761 
Burch, Dorothy L. (85-00012) 2231 
Burdick, Randall (89-0028M) 261 
Burgess, Veldon (87-19083)-- 2340 
Burton, Lesly R. (88-00146) 2089 
Bush, Harold G. (88-0818M) 2124 
Bustamante, Alfredo G. (89-0438M) 1312 
Butcher, Lenne (89-0424M) 2084 
Cadieux, Cindi A. (86-16187) 2259 
Cain, Jesse C. (87-07545, 85-08996 & 87-04224) 1019 
Calawa, Glenn T. (86-16442 & 86-05078) 44,494 
Calder, John A. (88-14307) 371 
Callihan, Loren (89-01676) 1449 
Calvin, Robert C. (87-19119) 1521 
Campos, Maria (87-08331)-- 1239 
Canter, Ronald L. (WCB 85-10160, 86-05754 etc.) 2030 
C a r l i l e , Annie L. (87-11725) 180 
Carpenter, Greg (87-12941) 1813 
Carpenter, P h i l l i p (WCB 86-03489; CA A49400) 1556 
Carper, Robert E. (89-0435M) 1752 
Carr (CA A49675) 1551 
Carrothers, Ernest M. (89-0183M) 824 
Carter, David T. (89-00766) 1321 
Carter, Dorothy (88-0476M) 1403 
Carter, Gracia A. (87-17682) 2150 
Carter, Lawrence W. (87-11455) 1815 
Carvalho, Luciano (87-02171 & 87-02265) 50 
Casey, Gerald C. (87-19230) 2233 
Castle Homes (WCB 86-17464; CA A47482) 682 
Castle, C l i f f o r d L. (86-10477)- — 991 
Cejka, Mary L. (87-05702) 2090 
Centeno, Richard C. (87-09592) 617,618 
Centeno, Richard C. (87-19246) 619,892 
Cervantes, Jose L. (87-10337) 2419 
Chase, Leland (87-06198) 2218 
Chasteen, Noble J. (86-12596 & 86-12597) 528 
Chavez (CA A43559; SC S35580)- 1148 
Chavez, Rudolfo (87-18506) 2125 
Chavez, Rudolfo (88-17656) 2127 
Cheney, James R. (WCB 86-00195; CA A47501) 700,1065 
Christiansen, Daniel (89-0089M) 824 
Church, Alan C. (85-04704) 2058,2341 
Church, John W. (86-18198 & 86-06319) 1730 
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Clark, Hayward A. (85-12381, 86-12353 etc.) 1674 
Clark, Jeannie (86-10792, 84-05913 & 87-13771) 2139 
Clark, Lee Ann (employer) 1560 
Clarke, Gene M. (85-14249 & 85-07940) 20 
Clements, Clarence C. (88-01851) ---2381 
Clough, Robert (87-0692M) 938 
Coach House Restaurant (employer) 279 
Cobbin, Daniel T. (87-07206) 326 
Cochran, Robert E. (87-07532) 329 
Colbert, Holly (87-17879) 1526 
Coleman, Reubin B. (87-16252) 2298 
Colonial Timber Inn (employer) 279 
Comstock, Lester K. (87-06359, 87-06358 & 86-07985) 2420 
Conaway, James C. (WCB 87-03789) 2033 
Conley, Richard D. (WCB 87-06962) 2035 
Converse, Arlene (87-0764M) 1862 
Cook, Susan K. (87-15817) 87 
Coomer, Elizabeth (87-0620M) 2304 
Coomer, Elizabeth (88-00013, 88-00014 etc.) 2300 
Cope (CA A45475) 690 
Copple, James B. (86-06840) 2264 
Corbin, Gregory A. (86-008995) 1790 
Corning, Michael W. (86-04043 & 88-05307) 947 
Corsey, Thomas S. (86-15226) 2382 
Corson, Richard E. (85-07125) 333 
Cotton, Edgar W. (87-10838) 1894 
Couch, Diana D. (88-17286) 834 
Coury, Louise Betts (87-05458 & 87-5459) 1067,1275,1337 
Couzens, Gerald C. (87-04645) 1817 
Cowart, Leon E. (84-02070) 1771 
Crain, Carl W. (86-05256) 589 
Crawford, Ellen L. (88-11895) 1257,1362 
Cress, Sheila A. (86-15248 & 87-14036) 2175,2371 
Cripe, Lloyd L. (87-06674) 1774 
Cronen, Daryl C. (89-0143M) 1022 
Crotts, Stokes R. (87-05525) 100 
Crouch, Floyd A. (88-02940) 2152 
Crumley, Edward T. (85-12902) 495 
Cude, Carmen M. (88-18881) 1340 
Culp, Vernon D., Jr. (87-13958) --801 
Curtiss, Betty J. (88-0312M) 1659 
D'Ostroph, Richard R. (86-18204) 1050 
Dale, Dennette D. (88-01394) 2179 
Daly, Thelma A. (86-12297) 1994 
Daniels, Barbara J. (88-00183) 2237 
Davenport, Harold L. (87-0120M) 1676 
Davis, Donna M. (87-02612)-- 2191 
Davis, Jimmy P. (TP-88036) 311 
Davis, Kathleen M. (87-17179) 2410 
Dawkins, Roland L. (WCB 85-11265; CA A43907; SC S35407) 1566,2287 
Deg, Leo A. (87-03339) 1849 
Delanoy, Conrad N. (WCB 86-11549; CA A47790) 1124,1931 
Delorme, Wendell M. (87-06974 & 85-03372) -1046 
Derby, Robert E. (87-09707) 405 
DeRosa, James D. (TP-89014) 931 
Diarmit, Terry R. (86-16382) 1757 
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Dick, Alvin L. (85-13494) --2005 
Dickson, Dwaine A. (86-16424) 207 
Diehr, Robert L. (86-15271) 496 
Dilworth, Michael P. (87-11891 & 87-08866) 2415 
Dilworth, William C. (WCB 85-0050M; CA A41737) 675 
Dilworth, William C. (WCB 85-05079 & 85-11948; CA A41591) 675 
Discant, Gladys (88-0501M) 1762 
Dixson, Richard J. (86-05692 & 85-14216) 467 
Djodjic-Mead, Dorothy H. (88-21223) 899 
Dodge, Helen (86-14549) 101 
Dodgion, Hanlon (TP-87027) 1276 
Dombek, Jeffrey A. (87-05313) 1236 
Donayri, Francis K. (86-08979) 994 
Dooley, Timothy E. (TP-89026) 2322 
D o o l i t t l e , Joseph M. (85-13404 & 85-13908)-- 211 
Dorris, Edward T. (86-17704) —2181 
Dougherty, Ramona S. (87-04445 & 87-10860) -2290 
Douglas, Mary B. (87-07198 & 87-05296) 2384 
Drews, Leslie (88-10832) 978 
Drews, Walter F. (89-11171)— 2426 
Drews, Walter F. I I (WCB 85-12763; CA A43657) 1101 
Duchene, Louis A. (87-10437)- 2399 
Duerr, Patricia L. (89-09814) 2167,2341 
Duffy, Patrick (86-08009 & 88-20410) 1478 
Duffy, Patrick (86-08009) 1483 
Dugan, Timothy (88-0411M) — 1037 
Dunbar, Dinisa J. (87-05242)- 1413 
Dunn, Frank L. (87-05740) —-239 
Dupape, Phyllis I . (87-18387) 2427 
Duren, Bradley D. (87-04635) 906 
Durrant, Donald R. (86-139770, 86-13971 etc.) 409 
Dyton, Norman G. (86-14661) 860 
Earl, Ronald C. (85-13161 & 85-01742) — 530 
Eaton, Eleanor A. (87-0728M) 133 
Eayrs, Rene L. (85-04729) 1896 
Edgar, Calvin D. (87-06739) 148 
Edgar, Calvin D. (88-12979) 1044 
Edwards, Delores J. (88-06228) 2091 
Edwards, Michael (88-0033M) — 1489 
E g l i , Richard M. (87-00050) 149 
E g l i , Richard M. (87-12189) 2305 
Ekerson, Jeffrey S. (No WCB Number) 821 
Elder, Timothy W. (85-05329) 314 
Ellingson, Scott J. (87-12933) 2416 
E l l i o t t , Lynn M. (87-05171, 86-15343 etc.) 2063,2291 
E l l i s , Harvey L. (87-01918) 470 
E l l i s , John D. (WCB 85-03981; CA A43948; SC S35650) 1160 
Elst, Frank (89-0210M) 873 
Emery, Patricia M. (86-10862) 892 
Erbs, Larry H. (86-17335) 949 
Erck, Ernest F. (WCB 86-05134; CA A47689) 686 
Erwin, Bernice (86-04209)-— 154 
Espinosa, Santos (87-13803) 2412 
Evans, Betty L. (88-14514) 21 
Evenhus, Nancy C. (87-04881, 87-03084 & 87-03085) 1023,1240 
Fames, Marilyn A. (86-00801, 85-06751 & 86-00800) 921 
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Fast, Tracey A. (88-14087) 835 
Fawver, Rick J. (88-04829 & 88-03894) 158,294,894 
Fazzolari, Tony (WCB 85-16090; CA A45497; SC S35329) 701,1484 
Ferreira, David G. (87-02440) 1998 
Fetterhoff, Timothy 0. (86-10207 & 86-10206)-- --1935 
Fillmore, Dwight E. (WCB 87-13806 & 87-16609; CA A49368) 2440 
Finch, Lori G. (83-03809, 85-00155 & 85-13714) 1312 
Fischer, Linda L. (personal representative) 2005 
Fisher, Gregory W. (87-16808) 1863 
Fisher, Lena M. (87-14046) 2221 
Fisher, Lloyd 0. (86-12382) 1694 
F i t t i n g , Richard (83-08553) 1852 
Fleming, Michelle (87-03152) 887 
Flores, Maria N. (WCB 86-11534 & 85-05626; CA A46093)— 681 
Flores, Soledad B. (86-03728) 52 
Fo r e l l , Milton D. (87-05806) 2194 
Forest, Morgan L. (87-06664) 1433 
Forsyth, Gregory L. (86-10813) 620 
Fortney (CA A48611) 1145 
Fourier, Shirley (86-14932) 241 
Fournier, Larry E. (86-04279)-- 1071 
Fowler, Leroy R. (89-0410M) 1468 
Fraly, Lida M. (87-06061) 979 
Franklin, James J. (85-05679 & 85-05678) 1721 
Fraser, Albert W. (86-08059) 500 
Fulkerson, Arlene T. (88-0377M) 55 
Gaines, Rodger L. (87-13833) 1434,1464 
Gans, Jenetta L. (88-00411) 1791 
Garay, Librado (87-10175)-- 295 
Garcia, Catarino (86-01910) 2168 
Garcia, Jesus (TP-88030) 536,923 
Garcia, Reyes S. (WCB 85-15946; CA A46569) 648 
Garcia-Maciel, Manuel (WCB 86-07831 etc.; CA A49398) 1556 
Garrett, Darlene J. (86-18170)- -766 
Garrett, Gordon D. (86-11631) 334,1041 
Garrety, Gina J. (87-09789) 1469 
Gatens, Lester W. (WCB 84-04437; CA A45204) 649 
Gates, Mary J. (86-16302, 86-17922 & 87-00191) 411 
Gebhard, Robert A. (86-13771 & 86-08294)-- 22 
Gee, Stephanie A. (89-09625) --2324 
Gentry, Alice M. (88-0195M) 2373 
Gibson, Keith E. (87-08515) 2307 
Gibson, Van M. (86-03187) 2182 
Gil key, Dewey H. (84-13492, 85-10096 etc.) 2093,2342 
Gi l l e s , Mark F. (87-02778 & 87-02777) 105,245 
Gingery, Bruce H. (88-08132) ---2428 
Givens, Shirley L. (84-11674) 1435 
Goedert, Debbie K. (85-06990) 595 
Goins, Rosemary (88-16121 & 89-01512) 1340 
Gonzalez, Maria P. (85-08859) 1386 
Goodrich, Hattie L. (86-16589)-- 1867 
Goodwin, Curtis J. (86-16761 & 86-14760) 863 
Gordon, Rochelle M. (88-15741) 825 
Gorecki, Thaddeus G. (87-0356M) — 1868 
Gorman, Oma (89-0400M) 1342 
Gould, Percy J. (87-04203) 2267 
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Graves, Glenda M. (87-14666 & 87-06078)- -1869 
Greene, Herman L., Jr. (87-02883) 2386 
Gregory, Elmer C. (85-02269) 2097 
G r i f f i t h (CA A48557) 1114 
Griggs, Michael A. (88-04104, 88-03394 & 88-03395) 1273,1731 
Griggs, Nina C. (87-09271) 803 
Grimes, Viola (87-00312) 951 
Grousbeck, Daniel L. (87-05636) 2342 
Gulley, Helen R. (87-12852) 1998 
Gupton, Barbara (87-15238) 1439 
Gutierrez, Ramon A. (88-02837) 2128 
Guyton, James L. (88-12582) 1277,2010 
Guzman, Jesus A. (85-09354) 768 
Haber, Wendy M. (86-07208)- 2309 
Haflich, Ricky J. (87-02843) 182 
Hahn, Phyllis M. (87-18524) 280 
Hall, Earl R. (86-02464) 503,751 
Hamilton, Wanda S. (85-06850 & 86-13809)- 2011 
Hamilton, William E. (87-05125) 2195 
Hankins, Cheryl A. (86-15505) 132 
Hanna, Joy A. (88-17106) 573 
Hannah, Charles H. (84-03681) 2344 
Hansen, Jerry (86-18118) 134 
Hansen, Merle 0. (89-0005M) 261 
Hanson, Rodger M. (87-18480) 1744 
Harrel, Gene R. (89-0112M) 1660 
Harsha, Greg A. (86-17621 & 86-07579) 107 
Harvey, Michael J. (87-06987)- 980 
Hatch, Debra A. (86-13499) 1414 
Hause, Sabrina J. (86-15038) 252 
Hawkins, Gene A. (84-07309) 630 
Hayes, Harry W. (89-0411M) 1311 
Heaton, Gary H. (87-18702) 1818 
Hedgepeth, Steven L. (87-08610 & 87-04867) 596 
Heiden, James G. (86-01669) 541 
Hejduk, June M. (88-14405) 887 
Henderson, Jerry E. (87-11896 & 87-04134) — -1937 
Henion, Bruce W. (88-00580) 1697 
Henry, Dorothy B. (87-12948) 2014 
Hensen, Rodney R. (86-17944) 768 
Herring, Glenda J, (89-0426M) 1763 
Hess, Gary (86-06483) 57 
Higgins, Dennis L. (87-01639) 553 
Higgins, James F. (86-04116) 895 
H i l l , Dianna D. (87-12811) 2071 
H i l l , James F. (87-05861)-- 2325 
Hinds, Valencia (88-04436) -2238 
Hinkle, Brenda (86-08581, 87-01428 & 87-01429) 186 
Hirshman, Roseann (86-16820) ---262 
Hlavka, Joseph (87-0184M) 419 
Hlavka, Joseph (87-12588 & 87-06234) 415 
Hobbs, Ronald K. (86-08811) 2327 
Hobkirk, Elsie L. (87-04327) 1282 
Holcomb, David C. (TP-88035) 159 
Holley, B i l l y J. (87-03042 & 86-11418) 110 
Holloway, Joyce L. (87-10017) 1923 
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Holmes, Gerald J. (86-03668)-- 2099,2401 
Holt, W i l l i e J. (86-14588) 113 
Hooper, Donna M. (87-13181, 87-02763 & 87-09367) 373 
Hoover, William (TP-88034) 61 
Howard, Theresa L. (87-06763, 86-15767 & 86-15861) 3 
Howe, David A. (86-07451 & 86-06141) 473 
Howe, Kimalene A. (87-13456) 2017 
Howlan, Larry (87-0221M) 382 
Hr i t z , Joseph J. (86-17887) 1939 
Hudson, Mary M. (86-06653) 866 
Hudson, Mary M. (87-04847) 803 
Hughes, Trudy E. (87-00429) 383 
Hunnicutt, Russell V. (WCB 87-18715 & 87-18716; CA A48528) 
Hunt, Clarence (89-0046M & 89-0047M) 187 
Hunt, George L. (87-17978) 1897 
Huntley, Albert (87-08552) 1983 
Ingalls, Richard R. (86-03202) 1417,1451 
Ingles, Aubrey L. (87-07313) 2129 
Ingram, James C. (86-17820) ---2417 
Irene's (employer) 2175 
Ishaque, Sedayan (84-07031) 1286 
I s r a e l , David L. (89-0493M)- -1465 
Isringhausen, David E. (86-14039)- -844 
Jackson, Paul (87-09537) 558,822,880 
Jackson, Robert D. (87-08582) 1015 
Jacobi, Gunther H. (86-13798) 1031 
Jacobs, Barbara A. (87-06977) 1397 
Jacobs, Elmer (WCB 86-07590; CA A49401) 1556 
James, Gary J. (86-04564) 635 
James, Harry F. (84-07016) 506 
James, Ronald J. (86-04335) 561 
J a r r e t t , Wanda J. (86-09660) 1821 
Jay, Larry L. (87-15813) 188 
Jegglie, Keith L. (87-10847 & 86-17048) 1698 
Jennsen, Leonard (83-02943) 263 
Jewell, Steven L. (86-01940) 952 
Jim Brewer Post & Poles (employer)- 2203 
Jobe, Roger D. (89-0285M) 1506 
Joers, Harry A. (86-16915 & 86-14634) 849 
Johns, Carol R. (86-17959) 770 
Johnson (CA A60685) 2446 
Johnson, Arnold R. (87-0654M) 2199 
Johnson, Brett A. (86-11007)- 1699 
Johnson, Chester (87-02828) 1441 
Johnson, David D. (87-17277) 1942 
Johnson, Grover (88-12065) 88 
Johnson, Mary Ann (89-0197M) 1068 
Johnson, Michael W. (85-13549) 1241 
Johnson, Ralph (87-01078) 1507 
Johnson, Steven L. (87-12475) 1342 
Johnston, Roy M. (85-13546) 118 
Jones, Frank C. (87-07847) 138 
Jones, Linda K. (88-00565) 780 
Jones, Monty R. (87-15511)— 1288 
Jones, Thomas G. (86-10895) 216 
Jordan, George W. (87-10805) 2072 
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Juarez, Eusebio 0. (86-07431) 24 
Judy's Kitchen (employer) 1898 
Kaady, Rachid (TP-89004)-- 1388,1534 
Karout, Mohammad A. (89-05352 & 89-03949) 1826 
Kassebaum, Rick L. (86-10070) 350 
Katzenbach, John L. (WCB 85-14924; CA A46766; SC S35641) 702,1465 
Keimig, Jeffery P. (86-14810) 1486 
Kellar, Laree A. (87-04721) — 1700 
Kellems, Carole J. (87-06030) 1404 
Keller, Coy D. (86-06554) 339 
Keller, Janet (88-13993) 1907 
Kelly, Sharon Y. (88-04153) 2374 
Kennedy, Leo (88-0246M) 1508 
Kennedy, Mary R. (86-12152)-- 219 
Kepford, Charles M. (87-02846) 573 
Kerekes, Karen L. (84-01807) 954 
Kessler, Barbara (87-15465) 2210 
Kilmer, Luella A. (89-01216) 1262 
Kim, Hun J. (WCB 86-09851; CA A47789) 85,688,1747 
Kimberling, Donald L. and Leah L. (employers) 279 
King, Franklin (88-11015) 1291 
King, Joyce (88-04722)- 63 
Kingsland, Patricia A. (83-09748) 1702 
Knapp, Carol J. (86-02762) — 851 
Knapp, Carol J. (86-12220) 855,1343 
Knight, Huie D. (82-05496) 1344 
Knowlton, Charles D. (86-14360) -507 
Knox, Deborah E. (86-06256 & 86-03057) 1898 
Koplin, Daniel R. (86-17323 & 86-13693) 909 
Kordon, Emil (WCB 86-01089; CA A45185; SC S36033) 652,1569,2372 
Krebs, Robert L. (87-17029) 246 
Kroner, Charles L. (87-07998) 1764 
Kruesi, Steven R. (86-14344) 2226 
Kupetz, Denise (88-02897) 925 
Kyle, Jack K. (WCB 87-05239; CA A50117) 1143 
Kytola, Allan (86-06379 & 87-07526) 1292 
Ladelle, Alice C. (86-00676) — 343,539 
LaLonde, Patricia J. (86-13914) 2142 
Lamb, Sandra J. (88-00359) 1872,2003 
Lambert, Victor F. (87-04603) 2268 
Lane, Johnny D. (86-16962) 781 
Lange, Judith A. (87-02519) 580 
Lapraim, Gene T. (86-04234, 86-04235 etc.) 956 
Larkins, Embers (86-16480) 926 
Lavelle, Cynthia G. (TP-89015 & TP-89021) 1399 
Laxton, Steven C. (87-08526) 2388 
Leahy, Kenneth C. (87-06338) 1442 
Ledbury, P h i l l i p E. (87-03490) 189 
Ledesma (CA A48225) — 1536 
Lee, Hyun S. (86-06418) 1793 
Leek, Daniel L. (89-06949) 2047 
Legler, Gary G. (CV-89001) 1508,1732 
Lehrmann, James (88-0259M)— 162 
Lesowske, Mark S. (88-01769) 2154 
Lewis, Gerald W. (88-00758)—- — 1946 
Liacos, Leon V. (WCB TP-87030; CA A48158)- 1132 
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Lindsay, William H. (86-11263) 27 
Lingar, Tina M. (86-17402) 420,846 
Lingard, June L. (86-10166) 425 
Lingo, Thomas L. (87-04232) 1704,1909 
Lingo, Wanda J. (87-14253) 1059 
Link, Terry L. (86-01751) 297 
Linn, Lucy (WCB 85-07139; CA A50436) 1560 
L i t f i n , Darlene B. (88-0698M) 1274 
L i t t l e f i e l d , Ray (TP-89016) 1781,2102 
L i t t l e t o n , Robert S. (85-04258) 374 
Lloyd, Harlene A. (WCB 86-05744; CA A48990)- -1117 
Lloyd, Victor S. (TP-89022) 1444 
Lockwood, Linnie L. (88-11526 & 88-11525) 846 
Lollipop Tree (Employer) 935 
Long, Karen A. (87-00473) 114 
Losinger, John (82-10633) 431 
Lovan, Herman (87-0546M) 1269,1514 
Lowe, Dawn E. (87-16941)--- -2354 
Lowe, Donald L. (89-06726) 1873 
Lucas, Edward D. (85-08631) 2272 
Luckman, Rockne (WCB 85-12369 & 86-04809; CA A48103) -1096 
Luna, Richard (88-00722) 1027 
Lund, Thomas (TP-89005) 1352 
Lusk (CA A49132) 1137 
Luthy, Mark R. (84-05736) 2132 
Lyday, Ronald M. (86-06814) 806 
Lyday, Ronald M. (88-04125) --1451 
Lyness, George V. (TP-89018) 1910,2172 
Lyons, Ray H. (87-16040, 87-16039 etc.) 2074 
Macaitis, Wilma F. (WCB 87-06841; CA A48503) 696,961 
Maddox, Clark L. (86-06838) 889 
Madrid, Dana (88-13667 & 88-16444) 1875 
Malafouris, Dannie 0. (87-18875) 2212 
Maloney, Alice V. (87-04713)- 2229 
Malsberger, Gary W. (87-18954 & 88-01495) 2430 
Mann, Jerry D. (87-18365) 1712 
Mara, Donald J. (87-18019) 2390 
Marca (CA A49505 & CA A50401) 2459 
Mardis, Marc D. (87-04438)- 1828 
Marks, Norman L. (89-0254M) 1490 
Marlow, Elden G. (86-14686) 982 
Marsh, Ronald L. (86-09970) 1054 
Marshall, Jeurine E. (87-18131) 64 
Mart e l l i (WCB 87-1402; CA A49992) -2464 
Martin, Delores A. (86-01972) -597 
Martin, Judy M. (87-08839) 1732 
Martin, Niels (89-0154M) 751 
Martinez, Beverly J. (87-16874) 935 
Martinez, Daniel S. (87-01633) 248 
Martinez, Frances (87-04195) 2048 
Matsen, Dale S. (87-01502 & 87-00140) 163 
Matthews, A.V. (85-04171) 1372 
Matthews, Carol K. (87-13211) 1032 
Matthews, Ronald L. (87-00939) 1062 
Mattison, William G. (87-16449) — - 2331 
Maugh, Floyd D. (89-0462M) 1661 
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May, Georgiana A. (86-15380) 1418 
McAdams, B i l l y J. (87-15975) 1879,2019 
McBride, Rochelle M. (86-09207) 2187 
McCallister, Edward A. (88-01017) 1984 
McCoy, Ernest E. (88-14820) 1357 
McCullough, Doris L. (Crist) (87-01400) 1075 
McDarment, Dorotha L. (86-09858) 345,1262 
McDonald, Everett L. (86-05905) 510 
McElroy, Stephen D. (87-13564) 433 
McGowan, Benita C. (86-16850)-- 1448 
McKinney, Gail (88-02426) 2335 
McLean, Frank (86-10718) 2077 
McNaught, James M. (87-15977) 2066 
McNutt, Eugene E. (88-13909) 164 
Mealue, John 0. (86-00763) 375 
Meherin, Barbara J. (86-00160) 772 
Meirndorf, Chris A. (TP-89009) 962 
Melles, Betre A. (86-06072) — - 434 
Mercurio, Kari (87-10073) 809 
Merriman, Judy A. (87-03914) 1715 
Mershon, Felix A. (WCB 85-11970; CA A42850) 1111 
Meuser, Kenny W. (88-03952) -2391 
Meyer, Susan K. (87-14182)- 2187 
Miles, Stephen W. (87-06984) 442 
Millage, Leroy (87-05147) 352 
Mi l l a r d , Gary D. (85-13205) 1796 
M i l l e r , Edward 0. (82-0210M) 642 
M i l l e r , Edward 0. (86-17723) 873 
M i l l e r , Floyd E. (87-16907) 1453 
M i l l e r , Jerry L. (88-00291) 1854 
M i l l e r , Jerry P. (86-07920) 2345 
M i l l e r , Kurt C. (86-13534) 1899 
M i l l e r , Lawrence W. (86-09172 & 86-09651) 444 
M i l l e r , Paul R. (87-07092) 1662 
M i l l e r , Rodney K. (86-15368) 1913 
M i l l e r , T. Steven & Theron G. (employers) 1808 
M i l l e r , Tracey E. (86-14260) 964 
M i l l e r , Wanda J. (87-17228) 2279 
M i l l e r , William E. (86-15799) 583 
Milner, Michael L. (86-03204) 353,608,775 
Milo, Mary F. (88-04545) 2392 
Minnick, Lynda D. (TP-88037) 543 
Minshull, Sylvia J. (87-07146 & 87-03289) 1679 
Mi t c h e l l , Charles P. (85-07024) 445 
Mi t c h e l l , Elaine (84-08768) 1798 
Mi t c h e l l , Floyd D. (87-17570) 1456 
Mi t c h e l l , Karl (86-0064M) 1471 
Mi t c h e l l , Robin (84-0243M) — 1490,2437 
Mlasko, Rudolph R. (86-05674 & 85-06922) 1077 
Mock, Wallace W. (WCB 84-04915 & 84-06463; CA A41801) -668 
Mock, Wallace W. (WCB 85-14684; CA A44665) 673 
Moen, Anna M. (87-11093) — 1294 
Moen, Ralph E. (86-15963 & 87-05149) 1231 
Montgomery, Robert L. (86-16320) 1359 
Monzon, Delia A. (86-17636) 1914 
Moore, Judith A. (employer) 1898 
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Moore, Sammie J. (85-02704) 2365 
Moreno, Erica E. (87-02937) 1374 
Morford Construction Co. (employer) 211 
Morlock, Tim L. (88-02454) 2359,2402 
Morris, Arthur R. (89-0063M) 1752 
Morton, Joyce A. (87-04516) 2239 
Mr. & Mrs. Hair Design (employer) 1067,1275,1337 
Muir, Michael W. (86-08188) 2189 
Mullenix, Leslie G. (87-10665) 2068 
Mullens, Tony (WCB 86-04114; A50688) 2456 
Murphy, Jerry A. (87-15314) 1491 
Murphy, Kimberly L. (88-18012) 847 
Murphy, Sammy D. (85-14939) 516 
Murr, Eugene W. (87-00698)--- 519 
Murray, Norman L. (86-07093) -913 
Myers, Kenneth W. (87-00812) 1375 
Myers, Stewart E. (87-15645) 1985 
Myhre, Theodore A. (88-04305) 2241 
Nairn, Grant W. (87-12276) 525 
Nealy, Jack (86-02885) 1829 
Neddeau, Carol A. (85-08012) 1801 
Nehring, Richard B. (86-128728 & 86-03222; CA A47014) 695 
Netrick, Anthony (88-0483M) 269 
Nichols, Steven (87-08973 & 87-19243)- -2103 
Nickols, Karen L. (87-12634 & 87-14706) 2414 
Nisbet, Kenneth R. (87-14232, 87-10918 etc.) 1016 
Nock, Ben F. (89-0526M) 1515 
Nollen, Leonard D. (87-00693) 900 
Nomeland, Theodore L. (88-01084) 2281,2393 
Noon, Clarence (86-07367) 2200 
Noyes, Deborah (87-14480) 254 
Nutting, Ralph S. (87-17860) 2336 
Nyre, Marlin H. (86-13391) 928 
Olinghouse, Barbara D. (86-01750) 303 
Oliveros, Julio R. (85-08235) 67 
Olsen, Richard H. (87-01592)- 1300 
Orejel, Maria D. (88-19157) 2004 
Orozco, Gabino R. (85-10736)- 221 ,599,775 
Orr, Michael L. (87-10523) — 192 
Orr, Newton W. (84-05108) 966 
Ortiz, Jesusa (87-11503 & 86-15254) 1420,1487 
Oster, Elaine (86-13642) 967 
Otterson, Keith (89-0145M) 941 
Owen, Dave G. (86-09303) 2069 
Owens, Alma L. (87-00120) 941 
Padfield, Patrick L. (87-14763) 1493 
Padilla Scott, Virginia K. (84-06863) 123 
Padilla, Victor J. (87-11755) 1267 
Palmer, Charles R. (85-11024) 2202 
Palmer, Tarna D. (88-06722, 88-06723 & 88-22498) 1069 
Pappas, James C. (86-05737) 449 
Pardee, Raymond E. (86-16620 & 86-11295) 548,856 
Parker, Benny C. (85-10591) 812 
Parks, Robert E. (88-0191M) 2173 
Partible, John L. (WCB 87-14305 etc.; CA A50886) 1558 
Parvis, Jane B. (WCB 86-14725)- 2037 
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Patel, Amrat & Mina A. (Employers) 1457 
Patty, James L. (86-14763) 29 
Peacock, James (87-0062M)- --377 
Pearson, Deborah L. (87-06095) 2366 
Peckham, Ted W. (86-00033) 609 
Pelton, Gene L. (87-15344) 1881 
Perez, Heriberto (88-0428M) 600 
Perisho, Zenas A. (88-00420) 2243 
Perkins, Kenneth L. (89-0115M) 588 
Perry, Cleo F. (WCB 85-07195; CA A44205; SC S35811) 1152,2444 
Perry, Glenn L. (85-14031 & 82-10387) 378 
Person, Lorraine M. (87-04083)--- 1831 
Peters, Donald E. (86-12267) 623 
Peters, Frank L. (86-12448) 1785 
Petersen, Dion A. (86-12088) 477 
Peterson, Pauline J. (87-15600) 1527 
Pettijohn, Joseph A. (88-0406M) — 42 
Phariss, John A. (87-10729 & 87-07043) 1056 
P h i l l i p s , Candice I . (87-18818) 2213 
P h i l l i p s , Michael W. (86-12963) — 2404 
Pichette, Jack 0. (87-08008)-- 2136 
Pierce, Dale A. (87-01280) 994 
Pierce, Elva M. (87-09612, 86-14256 etc.) 1975 
Pierce, Jackie L. (87-15864) 1496 
Pittman, Donald V. (86-14185) 2174 
Plemmons, William W. (87-03975) 2156 
Plemon, Ann (86-05665 & 88-00276)— 2146 
Plumb, Michael A. (88-07803) 129 
Pollen, Lew (88-10889) -968 
Pol l e t t e , Bruce D. (87-18632) 995 
Poole, Harold R., Jr. (85-05377) 601 
Porras, Clemente (87-06305)- — 1919 
Porras, Maria R. (84-11249) 783 
Portella, Mitchell J. (87-05852) 1406 
Porter, Don E. (87-05646) 1803 
Pottratz, Donald (88-0826M) 166 
Potts, William B. (87-04119)— 223 
Powell, Raymond L. (86-15274) 1684,2437 
Pratt, Robin L. (87-07609) 1685 
Prescott, David L. (86-06412 & 85-11533) 1755 
Preston, Annette (WCB 87-13133; CA A49098) 1120 
Price, Ricky J. (86-11481) — 1080 
Priest, Sidney H. (87-12900) 2393 
Pruett, Pamella K. (87-18814) 2347 
P r u i t t , Emma L. (87-07455)- -2020 
Pucher, Frank F., Jr. (88-17021) 794 
Puttbrese, Genevieve (87-06549) 812 
Radcliff, Delia M. (87-10774 & 87-01187) 969 
Ragan, Susie F. (83-09449)- 2405 
Rager, Sharon S. (85-11532) 584 
Ramsey, Kena L. (86-16532) 813 
Rankin, Edward A. (88-01507) 1926,2133 
Rasmussen, Robert D. (CV-88005) 5 
Rathman, Wayne A. (WCB 86-09817) 2037 
Raymond, Shasha M. (87-12597) 816 
Reddon, Dennis C. (86-05001) 166 
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Reed, Donald (88-0523M) 929 
Reeves, Sheila E. (WCB 86-10670; CA A46867) 644,664 
Reid, Thomas J. (88-02815) 2079 
Reigard, Charles (84-07376) 141,317 
Relph, Katherine A. (84-03505)- 1083,1364,1534 
Remior, William D. (86-17790)- -522 
Reynolds, Ronald D. (86-15926) 2203 
Reynolds, Terry L. (87-12734) 1663 
Rich, Ricky F. (87-07828 & 87-08694) --602 
Richardson, James F. (87-10811) 1834 
Richardson, Mark S. (87-09036) 1836 
Rickerd, Kenneth J. (87-11514) 1806 
Riddle, Tamara (88-20712) 971 
Rieke, Raymond R. (89-0429M) 1515 
Robertson, Debra J. (86-09623 & 86-09624) 30 
Robertson, Sheri L. (TP-88017; CA A50726) 2467 
Robinson, Marilyn A. (81-05065) 2104 
Rock, Warren C. (87-18956) 2176 
Rodabaugh, Kathleen A. (WCB 88-01610) 2038 
Rodriguez, D.E. (WCB 86-16114; CA A50160)- 1544 
Rodriguez, Eustolio C. (87-10556) 2376 
Rodriguez, Francisco (87-19231) 917 
Rogers, Alfonso (87-01109) 539 
Rogers, Jon A. (86-09457) 1808 
Rohde, Karl G. (87-13123, 87-05999 & 87-00973) 1837 
Rosacker, Donald C. (87-19737)- 2405 
Rose, Larry K. (86-16120 & 86-03158) 69 
Rose, Larry K. (87-02485)- 172 
Roselle, Sandra J. (87-09576 & 87-15243) 1421 
Ross, James A. (87-15924) 250 
Ross, James F. (86-06957 & 86-07958) 986 
Ross, John F. (87-03587 & 86-12704) 2313 
Ross, Patricia R. (88-0118M) 1884 
Rossman, George B. (88-04231) 1839 
Rowley, Walter L. (86-01653) 356 
Rucker, B i l l y J. (87-06001 & 86-16402)- -2079 
Rucker, B i l l y J. (87-16538) 2204 
Ruegg, Donna R. (87-18694) 2207 
Rule, Donny R. (87-00595)- 73 
Rumreich, Paul T. (87-06980, 86-10144 & 86-13825) 2040 
Rush, Lonnie A. (WCB 87-09727; CA A49821) 2442 
Rusk, Danny M. (87-12348) 358 
Ryan, Ann M. (87-04171) 255 
Saldana, Raul (87-06155) 450 
Salee, Larry J. (85-14493 & 86-01006) 269 
Salinas, Maria S. (86-00225 & 87-04551) 1885 
Salinas, Pedro M. (88-17416) 604 
Saling, Robert J. (86-15197 & 85-13694) 2106,2369 
Salsbury, Kenneth D. (86-12977)- — 565 
Salzer, Sharon (87-0438M) 1301 
Sanarov, Andrey (86-04694) 1378 
Saraiva, Jose E. (89-02232) 1271 
Satcher, Elmira K. (87-03768) 1737 
Scarino, Mario (TP-87002) 33 
Schaffer-Wright, Margarette I . (86-13929) 1664 
Schmidt, Myron A. (88-06239) 896 
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Schroeder, Timothy R. (87-14973 & 87-14972) 568 
Schufa, Frank T. (89-0106M)- 1488 
Schumacher, Mark S. (86-11599) 586 
Scott, Virginia K. Padilla (84-06863)- 123 
Sealey, Sandra J. (89-0230M) 929 
Searles, Walter R. (86-13495) 627 
Seeley, Tony R. (88-15772) 130 
Seelig, Joanne L. (87-11468) 1665 
Selman, Thomas (89-0167M) 825 
Serna, Gloria (85-11974) 1718,2437 
Severson, Gloria A. (87-13614) 2109 
Seymour, Russell T. (85-08761 & 86-08402) 998 
Shear Sunshine (employer) 1560 
Shephard, Roger L. (TP-89010) 1749 
Shepherd, Rita L. (87-02557) 2315 
Sheppard, Adelbert P. (85-01687, 85-01769 & 85-01770) 2044 
Shewmaker, Marlon (88-0597M) 145 
Shirk, James D. (86-08181) 90 
Short, Richard L. (85-12701, 85-15197 & 85-15198) 225 
Shults, Jerry P. (86-18111, 86-01825 etc.) 1948 
Shute, Delores M. (TP-89012) 1028 
Shute, Delores M. (TP-89030) 1458 
Simington, Timothy 0. (87-09608) 2158 
Simmons, Diane L. (86-08257) 2049 
Simons, Kenneth M. (87-02814 & 86-16762) 378,646 
Simpson, William B. (88-17084 & 88-17085)— -1811 
Sims, Frances N. (87-03028) 2318 
Singleterry, Ralph F. (82-06686) 972 
Singleton, Ava L. (87-01908) 1766 
Sisk, Mary J. (85-03136) 1408 
Skiple, David A. (88-19856, 89-02402 & 89-02403) 1302 
Skoyen, Theresa (87-08400)-- 174 
Sly, Delores E. (85-00145) 1457 
Small, Roger W. (85-04022, 85-03590 & 85-03591) 1721 
Smartt, Thelma T. (WCB 86-11704; CA A49051) 1099 
Smith, Cecil B. (87-04162) 2147 
Smith, Charles L. (86-12160 & 86-08550) 75 
Smith, Delbert W. (86-15272) 2319 
Smith, Eillene J. (86-03224) 131 
Smith, James F. (87-05823 & 86-03433) 77 
Smith, John L. (87-09402) 1409 
Smith, Linda L. (86-16686) 2114 
Smith, Margaret A. (87-01739, 86-16138 & 86-18106)- -272 
Smith, Verne T. (87-01893) 930 
Snyder, William J. (86-03293 & 86-07486) 876 
Sorge, Robert B. (86-05589) 1001 
Southwell, Victor L. (86-13227) 234 
Sp a l i t t a , Lena M. (employer) 1067,1275,1337 
Spear, Charles I . (WCB 86-02003; CA A46205) 661 
Speckman, Wilfred L. (85-05088, 85-02030 & 86-10233) 42 
Speight, Roy E. (89-06178 & 88-17191)- 2215 
Stafford, Robert (87-16630) 2339 
Stahlman, Jim (88-14976) 2005 
Stanley, Jane E. (WCB 86-11196; CA A49399) 1556 
Starnes, Terry L. (86-08542) 33 
Steen, Dee G. (87-05220) 1901 
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Steiner (CA A48107) 1538 
Stenasi, Michael P. (89-18752 & 88-17280) 2406 
Stephen, Grace L. (WCB 85-14678; CA A46435; SC S35680) 1154,2053 
Stephens, Larry C. (87-19317) 1522 
St i e h l , Theron (87-01138) 116 
S t i g a l l , Shirley (88-06162) -35 
Stoddard, Frank L. (84-10872)- 2115 
S t o l l e r , Theodore R. (87-07972) -1303 
Storey, Nancy V. (87-01651) 1951 
Storey, Suzanne L. (87-10973) 1901 
Stotts, Reid E. (87-18738) --2320 
Stovall, Pamela R. (85-01254 & 84-13447)- 1443 
Stowell-King, Debra L. (87-18325 & 87-13263)-- 2408 
S t r a t i s , Angela M. (WCB 85-14407; CA A45884)— 1128 
Stride, Pete M. (86-12109)- 1089 
S t r i p l i n , Woodie R. (WCB 87-12406; CA A51263) 178,2451 
Suarez, Hipalito (87-02110) 1723,1978 
Sullivan, Lawrence N. (84-09511 & 85-14645) 1004 
Sundae's West (employer) 493 
Sundowner Motel & Cafe (employer) 455 
Surina, Robert D. (86-15896) 1316 
Suydam, William N. (86-03674) 95 
Swartwout, Sara I . (88-0426M) 1471,2437 
Sweeden, Gloria G. (WCB 86-02493 & 86-13988; CA A48111) -699 
Sweet, Joseph (87-03179) 1953,2418 
Sweisberger, Danell L. (87-00308) 1308 
Swindler, James L. (88-0156M) 2360 
Taisacan, Vicente M. (87-03602)- 1005 
Talley, Stanley W. (87-11371 & 87-16102) 2395 
Tankersley, Bobby P. (87-16562) 2245 
Tate, James D. (86-18044) --2247,2414 
Taylor, David (88-0802M) 842 
Taylor, Jesse W. (86-03328 & 86-03329) 481 
Taylor, Lenny G. (87-15293) 1306 
Taylor, Rodger I . (87-07054) 880,933 
Teagle, Allen (87-12533) 2361 
Tepei, Ana (88-00489) 274 
Thompson, Debora (88-07791) 2282 
Thompson, Doris N. (85-10539 & 85-11343) 455 
Thurston, Eleanor M. (WCB 86-05028 & 86-15156; CA A50069)- 1123 
Tichenor, Dale L. (87-14700, 87-14698 etc.) 179 
Tillman, Buddy (86-0445M) 239 
Tisdale, Raymond E. (89-0417M) 1362,1534 
Tolonen, Craig M. (87-02169) 347 
Tolonen, Craig M. (88-01320) 1668 
Toole, Charlene (TP-89003) 1392 
Torgeson, Claudia J. & Michael P. (employers) 75 
Tosh, Vernon R. (87-18383) 2159 
Trachsel, Herbert K. (87-03027 & 87-03026) 1734 
Tran, Hai N. (87-08380) 1903 
Trigg, Leonard (87-02800 & 86-15419) 1264 
True, Marvin J. (86-09264) 457 
Tschanz, Gary M. (87-19218) 2248 
Tucker, John (88-18687) — 1030 
Turner, Anna M. (87-14283) 1956 
Turner, Sammy L. (89-09215) 2370 
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Turpin, Joel D. (87-10475, 87-10474 & 87-02844) 1736 
Valle, Salvador B. (87-07343) 1767 
Van Arnam, Alvin L. (87-1074) 458 
Van Camp, Del (89-0355M) 2177 
Van Dam, George (86-11743) 2216 
Van Woesik, Rene (84-09431) 1057,1272 
Vandyke, Norman A. (87-08915) 2022 
Vanlaar, Jule (87-14894) 2252 
Vaughn, Darlene L. (87-07743) 460 
Vering, John (89-10291) 1959 
Vigal, Larry (88-20066) 1266 
Virostko, Dorothy (87-13469) 1979 
Voeller, Paul E. (86-09287) ---2349 
Vohs, Roger L. (86-14035) 1337 
VonRichter, James R. (86-13859) 362 
Voorhies, Janet E. (87-11287) 2177 
Vorderstrasse, David L. (86-14401) 2118 
Voshell, George 0. (87-0108M) 1516 
Vu, Tien (86-04849) 355 
Wadkins, C l i f f o r d J. (87-17357) 1529 
Wagenius, Ann L. (87-18846) 2397 
Waldrip, Paul A. (87-05948)- 1008 
Waldron, Duane E. (87-03073 & 86-13248) 1035 
Walker, Connie R. (87-06330) 463 
Walker, Teresa L. (87-16243) 2283 
Wallage, Robert (87-0247M) 1234 
Waller, George W. (86-02822) 606 
Walsh, Marie C. (86-17420) 777 
Walters, Edward (87-16006) 1671 
Warkentin, Jerry L. (87-07171) 2055 
Warnack, Sheila J. (89-0465M) 1688 
Warren, Gale J. (87-15662) 2120 
Vlarren, Guadalupe (86-13579) 1780 
Warren, J.C. (89-0221M) 1516 
Warrilow, Bryan D. (87-09098) 1500 
Warrilow, Bryan D. (WCB 86-09029; CA A49099) 1104,1499,1856 
Washburn, Mary A. (87-00629)— 2085 
Waterston, Robert S. (87-02554)-- 2025 
Waterston, Robert S. (87-02554) 2284 
Watson, Richard H. (CA A44520) 1107 
Watts, John R. (87-19057) 2122 
Webb, Andy E. (86-06882) 385 
Weber, Robert E. (87-00888) 1739 
Webster, Robert A. (87-09949) 778 
Wedmore, Kenneth S. (87-15556) 1063 
Weeks, Wayne C. (88-13794) 871 
Welfl, Darlene M. (87-0685M) 1960 
Werth, I r i s J. (87-00672) --318 
Wesco Trucking (employer) 2069 
West Scio Salvage (employer)-- 1808 
West, Mary Francis (employer) 892 
Westfall, Randy R. (88-01147) 1725 
Whaite, Leora J. (WCB 86-17464; CA A47482)- 682 
Wharton, John W. (88-06680) 1673 
Wheeler, Arnold G. (87-0276M)— -2362 
Wheeler, Karen (87-00115) 2407 
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-Whiat, Linda (89-0151M) 1069 
Whiddon, Charles H. (WCB 85-14106 & 85-14081; CA A46136) 1110,1922 
White, Crucita (87-18214)-- 1962 
White, Paul (87-0596M & 88-0628M) 363 
White, Richard L. (87-19443) 795,904 
Whitlow, David L. (TP-89019) 1517 
Whitmore, Joel L. (88-13255) 1382 
Whitsel1 Manufacturing.(employer) .—1291 
Whitsell, Walter F. (employer) 1291 
Wilbur, Monte L. (87-07746) — 1365 
Wilder, Cleolia J. (86-09344) 275 
W.ilder, William (89-0041M)--------588 
Wilker, Julie A. (87-05438)-^ 1988 
Willard, Kenneth N. (87-09117) --2134 
Williams, Eberet (87-10555); 466,880 
Williams, Mary E. (89-0499M) 2085 
Williams, Mary E. (WCB 88-00078; CA A50956) 2454 
Williams, Nora (87-16191) 1841 
Williams, Paul J. (88-0439M) 382 
Williams, Randall S. (87-09755 & 87-09756) 779 
Williams, Romilda (87-05035) 1887 
Willmschen, Howard L. (86-17397)- ---1927 
•Wilson, Albert L. (86-13411) 2029 
Wilson, Albert L. (WCB 86-13411) — - —2029 
Wilson, Jacklyn (88-00086) 251 
Wilson, Suzanne S. (87-0393M) -1319 
Wilson, Tana' L. (WCB 87-16385; CA A48871) 1100 
Wing, Chester L. (86-16580)- 2433 
Winkle, Jerry (89-0030M) 550 
Winterhalter, Donna J. (87-17453 & 87-03477) 2162 
Wirth, I r i s J. (87-00672) 194 
Wirth, Otto W. (87-08668) 1689 
Wolfe, Geneva M. (86-09125) 882 
Wonch, Ellen L. (87-14550) 2254 
Wood, John C. (88-20635) 237 
Wood, Karol K. (85-06272 & 86-01877) 43 
Wood, Karol K. (87-07553) 1501 
Wood, William E. (86-26273 & 87-04717) 2123 
Woodraska, Glenn L. (88-11218 & 86-16658) 1472 
Worden, Kelly B. (86-17624) 1758 
Wright, David T. (WCB 86-13710 etc. & CA A46153) 1133 
Wright, Marvin C. (TP-88016) 36 
Wright, Stanley E. (87-03493, 87-03494 & 87-07758) 1727 
Wyrick, Paul D. (87-13720 & 87-12573) 890 
Yambra, Frank R. (88-02275) 2351 
Yancey, Michael F. (88-13931) 936 
Yancey, Pauline R. (87-05573) 196 
Ybarra, Jose (WCB 86-08841; CA A47325) 667,1121 
Ybarra, Judy C. (86-11909) 40 
Young, Linda (88-14091) 1070 
Zarate, Piedad (87-09512) 2372 
Zeman, Mario T. (87-08836) 1531 
Zeulner, Roberta (87-17817) 2208 
Zimmerman, Celine M. (87-13751) 752 
Zimmerman, David S. (WCB 86-15055; CA A49347) 1549 
Zorich, Giordano (WCB 85-00696 & 85-01291; CA A42775) 655,797 
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